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683-67 190 
683-68 190 
683-69 198 
683-70 198 
684-71 199 
684-72 199 
684-74 197 
685-75 202 
685-76 202 
685-77 202 
685-78 202 
685-79 202 
685-80 202 
685-81 202 
685-82 203 
685-83 208 

_ 686-84 208 
686-85 204 
686-86 204 
687-87 204 
687-88 204 
687-89 204 
687-90 204 
687-91 204 
687-92 204 
687-93 204 
688-94 206 
688-95 206 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


19 Cye 26C. J. 


Page Note Sec. 
688-96 , 206 
689-97 206 
689-98 205 
689-99 205 
689- 1 207 
690- 2 207 
690- 3 207 
690- 4 208 
690-5 208 
690- 6 208 
691+ 7 208 
691- 8 208 
691- 9 208 
691-10 209 
691-11 209 
692-12 209 
692-13 209 
692-14 210 
692-15 210 
692-16 210 
692-17 210 
692-18 211 
693-19 212 
693-20 212 
693-21 212 
693-22 212 
693-23 212 
693-24 212 
694-25 212 
694-26 212 
694-27 212 
694-28 212 
694-29 212 
694-30 212 
694-31 213 
694-32 213 
694-33 213 
694-34 213 
694-25 213 
694-36 214 
695-37 214 
695-38 214 
695-39 214 
695-40 214 
695-41 214 
695-42 214 
695-43 214 
695-44 214 
695-45 214 
695-46 214 
695-47 214 
695-48 215 
696-49 215 
696-50 215 
696-51 215 
696-52 215 
696-53 216 
696-54 216 
696-55 216 
696-56 216 
696-57 216 
696-58 217 
696-59 . 217 
697-60 218 
697-61 218 
697-62 218 
697-63 218 
697-64 218 
697-65 218 
697-66 219 
697-67 219 
697-68 219 
698-69 219 
698-70 219 
698-71 219 
698-72 220 
698-73 220 
698-74 220 
698-75 220 
698-76 220 
698-77 220 
698-78 220 
698-79 220 
698-80 220 
698-81 221 
699-82 221 
699-83 221 
699-84 222 
699-85 222 
699-86 223 
699-87 223 
699-88 224 
699-89 224 
699-90 224 
700-91 224 
700-92 225 
700-93 225 
700-94 225 
701-95 225 


FIRE INSURANCE—Continued 
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19 Cye 26C.J. 


Page Note Sec. 
701-96 225 
702-97 226 
702-98 226 
702-99 226 
702- 1 227 
702- 2 227 
702- 3 227 
702- 4 227 
703- 5 227 
703- 6 227 
703- 7 227 
703- 8 227 
703- 9 227 
703-10 227 
703-11 227 
703-12 227 
703-13 227 
703-14 227 
703-15 228 
703-16 228 
704-17 228 
704-18 231 
704-19 231 
704-20 231 
704-21 228 
704-22 228 
704-23 228 
704-24 228 
704-25 229 
704-26 229 
704-28 229 
705-29 230 
705-30 230 
705-31 230 
705-32 230 
705-33 230 
705-34 230 
705-35 232 
706-36 232 
706-37 232 
706-38 232 
706-39 232 
706-40 412 
707-41 233 
707-42 233 
707-43 234 
707-44 234 
707-45 234 
707-46 234 
707-47 235 
708-48 235 
708-49 235 
708-50 235 
708-51 235. 
708-52 197 
708-53 236 
709-54 236 
709-55 236 
709-56 237 
709-57 237 
709-58 237 
709-59 240 
710-60 240 
710-61 236 
710-62 236 
710-63 236 
710-64 239 
711-65 239 
711-66 239 
711-67 239 


711-68 347-349 
711-69 347-349 
711-70 347-349 
712-71 347-349 
712-72 847-349 
712-73 347-349 
712-74 347-349 


712-75 242 
713-76 242 
713-77 242 
713-78 350 
713-79 377 
713-80 377 
713-81 345 
713-82 345 
714-83 345 
714-84 345 
714-85 345 
714-86 345 
714-87 345 
714-88 346 
715-89 346 
715-90 344 
715-91 157 
715-92 234 
715-93 224 
716-94 346 
716-95 241 
716-96 241 


19 Cyc 26 C.J. 
Page Note Sec 


716-97 43 
717-98 243 
717-99 243 
"17-1 244 
TED Ol 
717-3 244 
717-4 244 
718-5 (245 
= (5 HE! 
718-7 244 
718-8 244 
718-9 246 
718-10 246 
718-11 246 
718-12 247 
HIG; PY 
719-14 247 
719-15 248 
719-16 248 
On 248 
720-18 249 
720-19 249 
720-20 249 
721-21 249 
721-22 249 
(Pies) 
722-24 249 
722-25 249 
722-26 249 
722-97 249 
722-28 63 
722-29 . 250 
723-30 63 
723-31 250 
723-32 250 
723-33 251 
723-34 251 
723-35 251 
723-36 252 
T2437 259 
724-38 252 
724-39 252 
724-40 252 
724-41 249 
725-42 249 
725-43 249 
725-44 249 
725-45 253 
725-46- 253 
726-47 253 
726-48 253 
726-49 253 
727-50 253 
727-51 253° 
727-52 253 
727-53 -253 
727-54 = -2538 
727-55 —- 253 
727-56 254 
727-57 254 
727-58 254 
728-59 255 
728-60 255 
728-61 256 
728-62 256 
728-63 257 
728-64 257 
728-65 257 
729-66 253 
729-67 258 
729-68 253 
729-69 253 
729-70 253 
729-71 258 
729-72 258 
729-73 -258 
730-74 262 
730-75 262 
730-76 261 
730-77. 261 
(Bi BR 
731-79 259 
731-80 260 
731-81 260 
731-82 260 
731-83 260 
731-84 260 
732-85 260 
732-86 260 
732-87 259 
732-88 259 
732-89 259 
732-90 258 
732-91 264 
732-92 263 
732-93 263 
733-94 263 
733-95 263 
733-96 263 


119 Cye 260.3. 


Page Note Sec. 
733-97 265 
734-98 266 
734-99 266 
734- 1 266 
734— 2 267 
735- 3 267 
735- 4 267 
735- 5 267 
735- 6 268 
735- 7 270 
736- 8 270 
736- 9 269 
736-10 269 
736-11 269 
736-12 266 
736-13 271 
736-14 271 
737-15 271 
737-16 271 
737-17 271 
737-18 266 
737-19 272 
738-20 272 
738-21 272 
738-22 272 
738-23 272 
738-24 272 
738-25 272 
738-26 272 
738-27 266 
738-28 266 
739-29 266 
739-30 273 
739-31 273 
739-32 273 
739-33 273 
740-34 775 
740-35 274 
740-36 274 
740-37 274 
740-38 275 
740-39 275 
740-40 275 
740-41 277 
741-42 277 
741-43 277 
741-44 277 
741-45 201, 
ie aif 
741-4 
741-48 a 
742-49 278 
742-50 278 
742-51 279 
742-52 279 
742-53 279 
742-54 279 
742-55 279 
743-56 279 
743-57 305 
743-58 305 
744-59 305 
744-60 279 
744-61 279 
744-62 346 
744-63 346 
744-64 280 
744-65 306 
744-66 306 
744-67 306 
745-68 281 
745-69 282 
745-70 282 
745-71 282 
745-72 282 
745-73 280 
745-74 284 
745-75 285 
745-76 282 
745-78 282 
745-79 282 
746-80 282 
746-81 282 
746-82 282 
746-83 286 
746-84 286 
747-85 286 
747-86 287 
747-87 287 
747-88 283 
748-89 283 
748-90 283 
748-91 285 
748-92 285 
748-93 285 
748-94 285 
748-95 Mar 

Ins. 
748-96 285 


—_—_—_——Cror 
19 Cyc 26 C.J. 
PageNote Sec. 
748-97 285 
748-98 285 
748-99 285 
748- 1 284 
749- 2 297 
749- 3 804 
749- 4 304 
749- 5 304 
” 749- 6 298 
749- 7 298 
750- 8 298 
750- 9 299 
750-10 299 
750-11 299 
750-12 299 
750-13 299 
751-14 300 
751-15 346 
751-16 346 
751-17 346 
751-18 301 
752-19 301 
752-20 301 
752-21 301 
752-22 301 
752-23 301 
752-24 302 
752-25 302 
752-26 302 
753-27 802 
753-28 289 
753-29 303 
753-30 303 
753-31 303 
753-32 303 
753-33 295 
753-34 295 
753-35 295 
753-36 295 
754-37 290 
754-38 291 
754-39 291 
754-40 291 
754-41 292 
755-42 292 
755-43 306 
755-44 306 
755-45 293 
755-46 293 
755-47 294 
755-48 288 
756-49 306 
756-50 288 
756-51 288 
756-52 307 
756-53 307 
756-54 307 
756-55 307 
756-56 307 
756-57 307 
756-58 307 
756-59 307 
757-60 307 
757-61 307 
757-62 307 
757-63 308 
757-64 3808 
757-65 309 
757-66 310 
757-67 310 
758-68 310 
758-69 310 
758-70 310 
758-71 310 
758-72 347,349 
758-73 347,349 
758-74 347.349 
758-75 347,349 
759-76 308 
759-77 308 
759-79 311 
759-80 311 
759-81 312 
759-82 312 
760-83 313 
760-84 313 
760-85 314 
760-86 314 
760-87 314 
760-88 314 
760-89 314 
760-90 314 
760-91 314 
760-92 315 
761-93 315 
761-94 526 
761-95 316 
761-96 - 316 
761-97 316 


c7-V----"C. rr '--+ 


19 Cye 26C.3. | £9 Cye 26 C. 5. 


Page Note Sec. | Page Note Sec. 
761-98 316 776-1 339 
761-99 316 T1612 sa 
761= elem e317, 776-3 341 
762-2 318 776-4 341 
Hines BI 776-5 341 
762-4 318 776- 6 59 
762-5 318 776-7 341 
762-6 318 71618 342 
763-9" 1319 776-9 342 
763-8 319 776-10 342 
763-9 319 776-11 342 
763-10 317 776-12 342 
763-11 320 776-13 342 
763-12 320 717-15 350 
764-13 320 7717-16 — 350 
764-14 320 717-17 350 
764-15 496 777-18 352 
764-16 496 777-19 351 
764-17 , 320 778-21 355 
764-19 321 778-22 355 
764-20 321 778-23. 367 
764-21 321 779-24 367 
765-23 321 779-25 356 
765-24 321 779-26 356 
765-25 323 780-27 356 
765-26 323 780-28 356 
765-27 323 730-28 356 
765-28 323 780-30 356 
766-29 323 780-32 358 
766-30 323 780-33 358 
766-31 323 780-35 360 
766-32 323 781-36 360 
766-33 323 781-37 360 
766-34 322 781-38 360 
766-35 324 782-39 360 
766-36 322 782-40 360 
766-37 329 782-41 360 
766-38 322 782-42 360 
767-39 321 782-43 360 
767-40 321 782-44 360 
767-41 321 782-45 360 
767-42 325 782-46 361 
767-43 325 783-47 361 
767-44 325 783-48 361 
768-45 321 783-49 361 
768-46 321 783-50 361 
768-47 326 783-51 368 
768-48 326 783-52 362 
768-49 326 783-53 362 
769-50 326 784-54 362 
769-51 326 784-55 364 
769-52 326 784-56 364 
769-53 326 785-57 | 364 
769-54 326 785-58 ~ 364 
769-55 326 785-59 364 
770-56 328 786-60 376 
710-57 328 786-61 37 
770-58 . 328 786-62 376 
770-59 320 786-63 377 
771-60 329 787-64 377 
771-61 329 788-65 377 
771-62 330 788-66 377 
771-63 330 788-67 377 
772-64 331 788-68 380 
772-65 331 789-69 380 
772-66 331 789-70 357 
712-67, Sell 789-71 357 
Ti2268> es Sail 789-72 357 
772-69 331 789-73 . 353 
772-70 332 789-74 353 
Tipaiak = Ben 790-75 353 
772-72 329 790-76 353 
113-73 54 790-77 353 
773-74 54 790-78 389 
773-75 338 791-79 389 
URE ERY 791-80 416 
773-77 387 792-81 414 
rae 337 792-82 414 

73-79 337 792-83 414 
773-80 337 793-84 414 
773-81 402 793-85 417 
773-82 343 794-86 417 
774-83 338 794-87 417 
774-84 338 794-88 417 
774-85 338 794-89 417 
774-86 338 794-90 417 
774 8T 338 794-91 417 
774-88 339 794-92 419 
775-89 339 794-93 419 
775-90 ~~ 339 795-94 412 
775-91 340 795-95 412 
775-92 340 795-96 412 
775-93 340 795-97 412 
775-94 340 795-98 412 
775-95 340 796-99 413 
776-96. 340 796-1 402 
776-97 339 796-2 402 
776-98 339 797-3 402 
776-99 339 797-4 402 
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————————ee > ———o ——————— ony 
19 Cye 26 C.J. |19 Cye 26C.J. | 19 Cye 26C.J. | 19 Cye 260.3. | 19 Cye 26C.J. | 19 Cyc 26C. J. | 19 Cye 26C.J. | 19 Cye 260.3. 
zane Note Sec. | PageNote Sec. | PageNote Sec. | PageNote Sec. Page Note Sec. | PageNote Sec. | Page Note Sec. | Page Note Sec. 
797- 5 402 817- 5 399 842-12 465 859-14 507 T 880-18 561 897-21 628 919-23 690 931-19 714 
797- 6 402 817- 6 399 842-13 465 859-15 507 880-20 570 897-23 629, ess 919-24 690 932-20 714 
797- 7 402 817- 7 400 842-14 465 859-16 507 880-21 570 897-24 919-25 689 932-21 715 
797- 8 408 818- 8 400 842-15 465 860-18 508 880-22 570 898-25 638 919-26 Con- 932-22 716 
798- 9 403 818- 9 401 842-16 465 860-19 508 880-23 570 898-26 Ins. tracts 839 932-23 718 
798-10 404 819-10 401 842-17 466 860-20 508 881-24 yA 898-27 es 919-27 689 932-24 719 
798-11 380 819-11 369 843-18 466 861-21 509 881-25 571 898-28 919-28 694 932-26 717 
798-12 405 819-12 369 843-19 467 861-22 510 881-27 ae 898-29 919-29 694 932-27 718 
798-13 405 819-13 381 843-20 467 861-23 510 881-28 572 898-30 - 920-30 692 932-28 716 
798-14 405 819-14 381 843-21 Mar. 861-24 511 882-29 540, 547 898-31 Gi 920-31 692 932-29 717 
798-15 406 820-15 381 Ins. 862-25 512 882-30 573 898-32 4 920-32 2 932-30 717 
799-16 406 820-16 381 843-22 468 862-26 512 882-31 573 898-33 686 920-33 692 932-31 718 


799-17 407 820-17 381 843-23 468 862-27 513 882-32 574 898-34 622 920-34 691 932-32 718 
799-18 407 820-18 381 843-24 468 863-28 513 882-33 574 899-35 663 921-35 691 932-33 762 
799-19 407 821-19 381 843-25 468 863-29 513 889-34 574 899-36 663 921-36 693 932-34 718 
799-20 407 821-20 381 843-26 468 863-30 513 882-35 579 899-37 664 921-37 693 932-35 718 
800-21 407 S21-295 9 382 843-27 468 863-32 513 883-36 580 899-38 664 922-38 693 932-36 718 
800-22 408 821-23 382 844-98 469 863-33 514 883-37 581 900-39 664 922-39 697 932-37 717 
800-23 408 822-24 382 844-99 469 864-34 514 883-38 581 900-40 665 922-40 693 932-38 718 
800-24 408 822-25 382 844-30 470 864-36 515 883-39 581 900-41 538 922-41 701 933-39 718 
800-25 408 822-26 382 844-31 474 864-37 515 883-40 582 900-42 538 922-42 694 933-40 718 
800-26 409 829207) 9) 383 844-32 474 865-38 515 884-41 582 900-43 665 923-43 604 933-41 719 
800-27 410 822-28 385 845-33 471 865-39 516 884-42 582 901-44 665 923-44 702 933-42 719 
- 800-28 410 823-29 384 845-34 : 901-45 538 923-45 702 933-43 719 
801-29 410 823-30 383 845-35 470 866-41 517 884-44 585 901-46 665 924-46 702 933-44 719 
801-30 411 824-31 385 845-36 470 866-42 519 884-45 586 901-47 665 924-47 702 933-45 719 
801-31 411 824-32 385 845-37 470 867-43 518 884-46 586 902-48 665 924-48 702 933-46 718 
801-32 402 825-33 385 845-38 470 867-44 518 885-47 587 902-50 Ins. 924-49 697 933-47 719 
801-33 420 825-34 385 845-39 475 867-45 518 885-48 588 902551 924-50 697 933-48 719 
802-34 420 825-35 385 845-40 475 867-46 518 885-49 588 902-52 679 925-51 697 933-49 719 
802-35 428 825-36 387 846-41 475 867-47 518 | 885-50 4588 903-53 679 925-52 698 933-50 719 
803-36 283 825-37 387 846-42 476 867-48 518 885-51 588 903-54 679 925-53 698 933-51 718 
803-37 353 825-38 387 846-43 476 867-49 521 885-52 «588 903-55 667 925-54 695 933-52 719 
803-38 420 825-39 386 846-44 477 867-50 521 885-53 589 904-56 667 925-55 695 933-53 718 
803-39 420 826-40 388 846-45 47 867-51 517 885-54 591 904-57 668 925-56 699 933-54 718 
803-40 419 826-41 388 847-46 477 868-52 «522 886-55 590 904-58 668 925-57 Plead- 933-55 718 
804-41 419 826-42 388 847-47 477 868-53 522 886-56 590 904-59 664 ing 933-56 719 
804-42 419 827-43 429 847-48 480 869-54 522 886-57 592 905-60 670 925-58 712 933-57 719 
804-43 367 828-44 430 848-49 480 870-55 522 886-58 592 905-61 670 926-59 712 933-58 719 
804-45 367 828-45 431 848-50 481 871-56 522 887-59 592 906-62 670 926-60 712 934-59 719 


cs 
“I 
wo 
co 
D> 
ag 
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0, 495 828-46 432 848-51 479 871-57 524 887-60 592 907-63 671 926-61 712 934-60 719 
805-47 425 828-48 433 848-52 482 871-58 525 887-61 593 907-64 671 926-62 707 934-61 719 
805-48 425 828-50 434 848-53 482 871-59 525 887-62 593 908-65 672 926-63 934-62 719 
805-49 426 829-51 434 849-54 482 871-60 526 887-63 594 908-66 672 926-64 Lloyd : 934-63 719 
805-50 427 829-53 435 349-55 482 |. 871-61 505 887-64 595 908-67 672 Ins. 934-64 718 
805-51 428 829-54 435 849-56 483 871-62 519 888-65 595 908-68 672 926-65 703 934-65 719 


05-52 428 829-55 437 849-57 483 872-63 519 888-66 596 908-69 672 926-66 704 934-66 719 
308-53 428 829-57 438 849-58 483 872-64 504 888-67 600 908-70 676 926-67 704 934-67 719 
805-54 428 829-58 438 850-59 483 872-65 531 888-68 595 909-71 676 926-68 703 934-68 719 
805-55 428 830-59 «438 850-60 483 872-66 532 888-69 602 909-72 676 926-69 704 934-69 719 
805-56 428 830-60 439 850-61 493 872-67 532 889-70 603 909-73 676 927-70 704 934-70 719 
805-57 428 830-61 439 850-62 512 873-68 532 889-71 601 910-74 677 928-71 704 934-71 719 


830-62 439 850-63 485 873-69 531 889-72 604 910-75 677 928-72 703 934-72 718 
306-59 367 830-63 439 850-64 485 873-70 536 889-73 601 910-76 673 928-74 704 934-73 718 
806-60 367 830-64 440 851-65 486 873-71 536 889-74 606 910-77 674 928-75 Ins. 934-74 718 
806-61 367 830-65 441 851-66 488 873272 1537 889-75 606 911-78 674 928-76 703 935-75 719 
806-62 367 831-66 441 851-67 487 873-73 537 889-76 606 911-79 674 928-78 Plead- 935-76 719 
307-63 367 831-67 442 851-68 - 489 873-75 538 889-77 604 911-80 674 ing 935-77 718- 
807-64 367 831-68 442 851-69 489 874-76 538 889-78 605 911-81 674 928-79 703 935-78 721 
807-65 367 831-69 443 851-70 489 874-77 538 889-79 607 911-82 674 928-80 709 935-79 721 
807-66 368 831-70 443 851-71 496 874-78 538 890-80 607 911-83 674 928-81 709 935-80 722 


= Bp: CUR 852-72 497 875-79 577 90-81 610 911-84 680 929-82 709 935-81 722 
$0168 368 332.73 444 852-73 497 875-80 539 890-82 610 912-85 680 929-83 709 935-82 723 
. 807-69 368 832-74 444 852-74 496 875-81 539 890-83 611 912-86 680 929-84 709 935-83 720 
808-70 368 832-75 444 852-75 490 875-82 540 390-84 611 912-87 682 929-85 709 936-84 723 
809-71 369 832-76 445 852-76 490 875-83 540 390-85 612 912-88 682 929-86 709 936-85 723 


33-77 = 445 852-77 = 490 876-85 541 890-86 612 913-89 681 929-87 Plead- 936-86 725 
310-73 369 $33.78 445 852-78 490 876-86 542 890-88 613 913-90 681 ing 936-87 725 
810-74 = 370 833-79 , 446 852-79 = 495 876-87 = 543 891-89 614 913-91 681 929-88 710 936-88 725 
810-75 370 834-80 447 852-80 495 876-88 543 891-90 614 913-92 681 929-89 710 936-89 725 
811-76 = 371 834-81 447 853-81 495 876-89 547 891-91 615 913-93 681 930-90 710 936-90 725 
811-77 = 371 834-82 447 853-82 495 876-90 544 892-92 615 913-94 681 930-91 710 936-91 725 
811-78 = 371 834-83 453 853-83 495 877-91 545 892-93 616 914-95 681 930-92 a eee ee 
811-79 372 834-84 447 853-84 495 877-92 549 892-94 616 914-96 681 930-93 10 937-937 


= 448-| 853-85 498 877-93 549 892-95 616 914-97 680 930-94 714 937-94 726 
s1L-81 31 335-86 448 853-86 498 877-94 550 892-96 616 914-98 680 930-95 710 937-95 726 
811-82 372 835-87 449 854-87 498 877-95 550 892-97 617 915-99 683 930-96 710 937-96 725 
811-83 378 835-88 450 854-88 498 877-96 550 | . 892-98 G17 915-1 684 930-97 710 937-97 725 
812-84 378 836-89 451 854-89 498 877-97 558 892-99 617 915-2 684 930-98 710 937-98 24 
812-85 373 836-90 452 854-90 490 878-98 552 893-1 618 915-3 684 930-99 710 938 9 738 
812-86 374 836-91 452 854-91 491 878-99 552 893-2 618 915- 4 686 930- m1 938-1728 
812-87 389 836-93 453 854-92 491 878-1 557 893-3 618 915-5 686 930-2 71 938-2 726 
812-88 389 836-94 453 855-93 491 878-2 557 894-4 619 916-6 662 930-371 930-3 730 
813-89 389 837-95 454 855-94 492 878- 3 558 894-5 621 916-8 686 g31- 4 3 ( 


X } -5 713 939- 5 729 
38-96 456 855-95 492 878- 5 559 894- 6 622 916- 9 685 931 
ee ee es en re ages ets | ae a 
7 856-97 — = . © 
815-03 300 338-99 438 856-98 494 878- 8 559 895- 9 623 916-12 - 931- 8 713 939- 8 730 
815-94 390 839 1 459 856-99 492 879- 9 559 895-10 624 917-13 931-9 713 939-9 734 


856-1 492 879-10 562 895-11 ~ 625 918-14 688 931-10 713 939-10 756 
$1596 301 330. 3 460 856-2 492 879-11 562 895-12 626 918-15 688 931-11 713 939-11 . 734 
815-97 392 g39- 4 460 857-3 493 879-12 Arb. & 896-13. 626 918-16 693 Cale), ie 939-12 Evid. 


857-5 499 Award 555 896-14 626 918-17 693 CHIE eae 451 
ak 308400 oie é 461 858- 6 501 et seq 896-15 627 918-18  Con- 931-14 713 939-13 Evid. 
816-99 395 840-7 462 858-7 503 879-13 564 | 896-16 627 tracts $29 931-15 S 713 : 451 
er irre ace le sted ter le coerce, eee’ S1E2D BB [ces do tae Lo pascdpy yee 

: A 858-10 507 97- ii e 
sy 3 308 B41-10 ro 858-12 507 879-16 560 897-19 628 918-21 38 931-17 714 940-17 733 


817- 4 398 841-11 464 858-13 507 879-17 560 897-20 629 919-22 ° 690 931-18 714 940-18 734 


XIV 


7 hte rr cece er | 
19 Cye 26 C.J. 
Page Note Sec. 


940-19 734 
940-20 734 
940-21 734 
941-22 734 
941-23 735 
941-24 736 
941-25 736 
941-26 736 
941-27 736 
941-28 736 
941-29 736 
941-30 718 
941-31 755 
941-32 755 
941-33 732 
941-34 732 
941-35 732 
~ 941-36 732 
942-37 732 
942-38 732 
942-39 732 
942-40 732 
942-41 755 
942-42 732 
942-43 733 
942-44 737 
942-45 734 
942-46 738 
942-47 737 
942-48 737 
942-49 737 
942-50 737 
942-51 737 
978- i 1 
978- 2 1 
978- 3 1 
978- 4 1 
978- 5 1 
978- 6 1 
978- 7 2 
978- 8 2 
987- 4 1 
987- 5 1 
988- 6 8 
988- 7 8 
988- 8 8 
988- 9 8 
988-10 9 
989-11 11 
989-12 11 
989-13 11 
989-15 13 
989-16 13 
990-17 14 
990-18 15 
990-19 16 
991-20 16 
991-21 9 
991-22 9 
991-23 9 
992-24 12 
992-25 12 
992-26 12 
992-27 12 
992-28 12 
992-29 17 
992-30 17 
993-31 17 
993-32 17 
993-34 20 
1035- 2 Prop- 
erty 
1035- 3 1 
1036- 4 1 
1036- 5 1 
1036- 6 il 
1036- 7 10 
1037- 8 39 
1037- 9 8 
1037-13 8 
1038-14 2 
1038-16 1 
1038-17 1 
1038-18 1 
1039-19 10 
1039-24 9 
1039-25 10 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


19 Cye 26 C.J. 


Page Note Sec. 
942-52 737 
942-53 787. 
942-54 737 
942-55 737 
943-56 739 
943-57 739 
943-58 739 
943-59 739 
943-60 738 
943-61 739 
943-62 739 
943-63 739 
943-64 738 
943-65 739 
943-66 759 
944-67 739 
944-68 731 
944-69 739 
944-71 759 
944-72: 759 
944-73 740 
944-74 740 
944-75 759 
944-76 ~ 740 
944-77 740 
944-78 740 
944-79 744 
944-80 761 
944-81 759 
944-82 741 
944-83 741 
944-84 741 
945-85 759 
978- 9 2 
978-11 5 
978-12 5 
973-13 6 
979-14 7 
979-15 7 
979-16 : 


993-35 20 
993-36 18 
994-37 21 
994-38 21 
994-39 21 
995-40 22 
995-41 22 
995-42 22 
995-43 22 
995-44 23 
995-45 23 
995-46 23 
996-47 25 
997-48 25 
997-49 25 
998-50 25 
998-51 25 
998-52 25 
998-53 25 
998-54 25 
998-55 26 
998-56 26 
998-57 26 
998-58 26 
998-59 26 
999-60 27 
999-61 27 
999-62 10 
999-63 10 
1039-28 14 
1040-30 9 
1040-31 9 
1040-32 9 
1040-33 10 
1041-34 2 
1041-35 18 
1041-36 18 
1041-37 18 
1042-38 16 
1042-39 17 
1042-40 21 
1042-41 21 
1042-42 21 
1043-43 21 
1043-44 21 
1043-45 21 


FIRE INSURANCE—Continued 


—-—eo————- o> 
19 Cye 26 C.J. 
Page Note Sec. 
945-86 759 
945-87 741 
945-88 741 
945-89 747 
945-90 747 
945-91 748 
945-92 748 
945-93 748 
945-94 748 
945-95 747 
945-96 751 
945-97 752 
945-98 750 
945-99 750 
946- eo 
946- 2 749 
946- 3 749 
947- 4 749 
947- 5 762 
947- 6 750 
947- 7 750 
947- 8 750 
947- 9 762 
947-10 748 
948-11 747 
948-12 762 
948-13 762 
948-14 770 
948-15 747 
948-16 752 
948-17 752 
948-18 753 
979-18 10 
979-19 10 
979-20 9 
979-21 4 
979-22 12 
979-23 3 
980-25 13 
980-26 13 
999-64 18 
1000-65 18 
1000-67 36 
1000-68 36 
1001-69 36 
1001-70 36 
1001-71 36 
1001-72 36 
1001-73 37 
1001-74 37 
1002-75 37 
1002-76 37 
1002-77 37 
1002-78 37 
1002-79 40 
1002-80 40 
1002-81 40 
1003-82 40 
1003-83 40 
1003-84 40 
1003-85 40 
1003-86 41 
1003-87 41 
1003-88 41 
1003-89 30 
1003-90 30 
1003-91 30 
1003-92 30 
1003-93 30 
1043-47 12 
1044-48 12 
1044-49 12 
1044-50 12 
1044-51 12 
1045-52 27 
1045-53 27 
1045-54 2 
1045-55 2 
1046-56 2 
1046-57 2 
1046-58 2 
1046-59 2 
1046-60 2 
1046-61 2 
1047-62 2 
1047-63 2 


19 Cye 26C.3. | 19 Cye 26 C.J. 
Page Note Sec. | Page Note Sec. 
948-19 753 951-50 758 
948-20 751 952-51 758 
948-21 752 952-53 746 
949-22 760 952-54 746 
949-23 760 952-55 746 
949-24 760 952-56 746 
949-25 760 952-57 746 
949-26 742 952-58 746 
949-27 742 952-59 Bvid.53 
949-28 742 952-60 746 
949-29 742 953-61 746 
949-30 742 953-62 746 
949-31 742 953-63 746 
949-32 760 953-64 761 
949-33 742 953-65 761 
950-34 717 953-66 761 
950-35 757 953-67 761 
950-36 743 953-68 761 
950-37 743 953-69 761 
950-38 737 953-70 761 
950-39 Evid. 953-71 744 
424 953-72 745 
950-40 737 953-73 745 
950-41 743 954-74 745 
950-42 757 954-75 745 
951-43 757 954-76 745 
951-44 743 954-77 745 
951-45 757 954-78 745 
951-46 743 954-79 745 
951-47 743 954-80 761 
951-48 743 954-82 761 
951-49 758 954-84 744 

FIRES 
980-27 13 981-37 22 
980-28 14 981-38 20 

980-29 14 981-39 

980-32 15 981-40 20 
980-33 17 981-41 20 
981-34 17 981-42 20 
981-35 18 | » 981-43 21 
981-36 22 981-44 21 

FISH 

[See also Game] 
1004-94 30 f 1011-26 45 
1004-95 31 1011-27 45 
1004-96 31 1011-28 45 
1004-97 al 1011-29 46 
1004-98 31 1011-30 47 
1005-99 31 1011-31 47 
1005- 1 31 1011-32 47 
1005- 2 32 1012-34 47 
1005- 3 32 1012-36 47 
1005- 4 33 1013-37 47 
1005- 5 33 1013-38 47 
1006- 6 34 1013-39 47 
1006- 7 34 1013-40 47 
1006- 8 34 101441 47 
1006- 9 34 1014-42 47 
1007-10 42 1014-43 42 
1007-11 42 1014-44 42 
1008-12 44 1014-45 44 
1008-13 44 1014-46 44 
1008-14 44 1014-47 49 
1008-15 43 1015-48 49 
1008-16 43 1015-49 49 
1008-17 43 1015-50 49 
1008-18 44 1016--51 50 
1009-19 45 1016-52 50 
1010-20 45 1016-53 51 
1010-23 45 1016-56 52 
1010-24 45 1017-57 52 
1010-25 45 1017-58 52 
FIXTURES 

1047-64 2 1051-83 47 
1047-65 ‘2 1051-84 47 
1047-66 2 1051-85 49 
1047-67 2 1051-86 46 
1047-68 2 1051-87 49 
1047-69 5 1052-88 4 
1047-71 4 1053-90 47 
1047-72 4 1054-91 52 
1047-73 27 1054-92 48 
1048-74 27 1055-93 48 
1048-75 13 1055-94 48 
1048-76 26 1055-95 1 
1048-77 39 1055-96 92 
1049-78 40 1055-97 1 
1050-79 Frauds, 1055-99 40 
St. of 1056- 1 29 
1050-80 “ 1056- 2 29 


19 Cye 260.3. 


Page Note Sec. 
954-85 744 
954-86 744 
954-87 761 
954-88 744 
954-89 744 
954-90 744 
954-91 744 
954-92 744 

. 955-94 763 
955-95 764 
956-97 765 
956-98 766 
956-99 766 
957- 1 766 
957- 2 766 
958- 3 766 
958- 4 766 
958- 5 766 
958- 6 766 
958- 7 767 
958- 8 767 
959- 9 767 
959-10 768 
959-11 768 
959-12 763° 
959-13 768 
959-14 768 
959-15 769 
960-16 769 
960-17 770 
960-18 770 
960-19 770 
981-45 21 
981-46 21 
981-47 21 
982-48 23 
982-50 25 
982-51 25 
982-52 25 
982-53 15 
1018-59 53 
1018-60 53 
1018-61 53 
1018-62 53 
1018-63 53 
1018-64 53 
1018-65 53 
1018-66 53 
1018-67 42 
1019-71 54 
1019-72 54 
1029-73 54 
1020-75 54 
1020-76 54 
1021-77 55 
1021-78 55 
1021-79 55 
1021-80 55 
1021-81 55 
1021-82 55 
1021-83 55 
1021-84 55 
1022-85 55 
1022-86 55 
1022-87 55 
1022-88 56 
1022-89 56 
1022-90 56 
1022-91 56 

1056- 3 29 
1056- 4 30 
1056- 5 109 
1056- 6 117 
1056- 7 32 
1056- 8 43 
1057— 9 43 
1057-10 , 28 
1057-11 20 
1058-12 76 
1058-13 76 
1058-14 76 
1059-16 110 
1059-17 110 
1059-18 110 
1060-19 112 
1060-20 125 


19 Cye 26C.J. 


Page Note Sec. 
961-20 771 
961-21 771 
961-22 771 
961-23 772 
961-24 772 
962-25 772 
962-27 773 
962-28 774 
962-29 775 
962-30 775 
963-31 776 
963-32 776 
964-34 717 
964-85 777 
964-36 777 
964-37 777 
964-38 778 
964-39 778 
965-40 777 
966-41 780 
966-42 780 
96642 779 
967-44 779 
967-45 779 
967-46 777 
968-47 777 
968-48 781 
968-50 782 
968-51 783 
969-52 783 
969-53 782,783 
969-54 789 
982-54 17 
982-55 26 
982-56 26 
982-57 26 
982-58 26 
982-59 28 
982-60 28 
1022-92 56 
1022-93 57 
1022-94 57 
1022-95 57 
1022-96 57 
1023-97 58 
1023-99 58 
1023- 1 58 
1023- 2 58 
1023-3 58 
1023- 4 59 
1023- 5 59 
1023- 6 59 
1023- 7 59 
1023- 8 59 
1023- 9 59 
1024-10 60 
1024-11 60 
1024-12 60 
1024-14 61 

» 1024-15 61 
1024-16 61 
1024-17 62 
1024-18 62 
1024-20 62 
1024-21 63 
1025-22 63 
1025-23 64 
1025-24 64 
1060-21 111 
1061-22 lil 
1061 -23 36 
1061-24 36 
1061-25 36 
1061-26 36 
1062-29 110 
1062-31 110 
1062-32 110 
1062-33 117 
1063-34 117 
1063-37 2 
1063-38 112 
1063-39 112 
1063-40 38 
1064-41 108 
1064-42 108 


SS SS eee 


—_——— 
19 Cye 26C.8. 
Page Note See. 
969-56 784 
969-57 784 
969-58 785 
970-59 785 
970-60 785 
970-62 452 
970-63 452 
970-64 457 
970-65 456 
970-66 787 
971-68 786 
971-69 788 
971-70 795 
972-71 _795 
972-72 796 
972-73 796 
972-74 796 
972-75 796 
973-77 766 
973-79 790 © 
973-80 790 
973-81 790 
973-82 791 
974-83 791 
974-84 790 
974-85 791 
974-87 791 
974-88 791 
974-89 791 
975-90 791 
975-91 792 
976-92 790 
982-62 30 
983-63 30 
983-64 30 
983-65 30 
983-66 30 
983-67 28 
15 
1025-25 64 
1026-26 64 
1026-27 64 
1026-28 64 
1026-29 65 
1026-30 65 
1026-31 65 
1026-32 65 
1026-33 65 
1027-34 66 
1027-35 66 
1027-36 66 
1027-37 66 
1027-88 66 
1027-39 66 
1027-40. * 66 
1028-41 66 
1028-42 66 
1028-47 66 
1028-48 66 
1028-49 66 
1028-50 68 
1028-51 68 
1029-53 69 
1030-55 69 
1030-56 69 
1030-57 70 
1030-50 71 


106444 83, 110 


1064-45 110 
1064-46 110 
1064-47 70 
1064-48 77 
1064-49 78 
1065-50 77 
1065-51 77 
1065-58 88 
1065-59 88 
1065-60 87 
1065-61 85 
1066-63 86 
1066-64 86 
1066-65 86 
1067-67 89 


1067-68 98 


o_o NS” 
19 Cye 26 C.J. 
Page Note Sec. 


, 


1067-70 


1068-77 


1085- 1 
1085— 2 
1085- 3 
1086- 4 
1086- 5 
1087- 6 
1087- 7 
1087- 8 
1087- 9 


1088-10 - 


1088-11 


1112-1 
1112- 2 
1112- 3 
1112- 4 
1112-5 
1113- 6 
1113- 7 
1113- 8 


1113- 9 Mortg. 


1113-10 
1113-11 
1113-12 
1113-13 
1113-14 
1113-15 
1113-16 
1113-17 
1113-18 
1113-19 
1113-20 
1113-21 
1113-22 
1113-23 
1113-24 
1113-25 
1114-26 
1114-27 
1114-28 
1114-29 
1114-30 
1114-31 
1115-32 
1115-33 
1115-34 
1115-35 
1115-36 
1115-37 
1115-38 
1115-39 
1115-40 
1115-41 
1115-42 
1115-43 
1116-44 
1116-45 
1116-46 
1116-47 
1116-48 
1116-49 
1116-50 
1116-51 
1116-52 
1116-53 
1116-54 
1117-55 
1117-56 
1117-57 
1117-58 
1117-59 
1117-60 
1117-61 
1117-62 
1117-63 
1117-64 
1117-65 
1117-66 
1117-67 
1117-68 
1117-69 
1117-70 
1117-71 
1117-72 
1117-73 
1117-74 


Jer bobo et 


wo 
NWNwWWwwor 


DCODOODODOSOODSSOOSGOOWNODNHHOHHHUIRAUNANAEE APE PEER BR ROWHWWWR ODONDNYNNYNE 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


———— 
19 Cye 26 C.J. 


Page Note Sec. 
1068-78 107 
1069--80 98 
1070-81 64 
1070-83 64 
1070-84 2 
1070-85 67 
1070-86 66 
1070-87 65 
1089-12 4 
1090-16 11 
1090-17 ll 
1090-18 11 
1090-19 11 
1090-20 5 
1091-21 i 
1091-22 7 
1091-25 18 
1091-26 30 
1091-27 25 
1117-75 13 
1118-76 13 
1118-77 14 
1118-78 14 
1118-79 14 
1118-80 14 
1118-81 14 
1118-83 15 
1118-84 15 
1118-85 15 
1118-86 15 
1118-87 15 
1118-88 16 
1118-89 16 
1118-90 16 
1118-91 16 
1118-92 16 
1118-93 16 
1118-94 16 
1119-95 16 
1119-96 16 
1119-97 16 
1119-98 17% 
1119-99 17 
1119- 1 17 
1119- 2 17 
1119- 3 17 
1119- 4 17 
1119- 5 17 
1119- 6 17 
1119- 7 18 
1120- 8 18 
1120- 9 18 
1120-10 18 
1120-11 18 
1120-12 19 
1120-13 19 
1120-14 19 
1120-15 20 
1120-16 20 
1120-17 20 
1120-18 20 
1120-29 24 
1120-21 24 
1120-22 24 
1121-23 24 
1121-24 25 
1121-25 25 
1121-26 25 
1121-27 26 
1121-28 26 
1121-29 26 
1121-31 29 
1121-32 29 
1121-33 29 
1121-34 8 
1121-35 8 
1121-36 8 
1121-37 21 
1121-38 30,31 
1121-39 30,31 
1122-40 30, 31 
1122-41 30, 31 
1122-42 30, 31 
1122-44 32 
1122-45 33 
1122-46 33 
1122-47 33 
1122-48 33 
1122-49 34 
1122-50 34 
1122-51 34 
1122-52 34 
1122-53 34 


[26 C, J, BJ 


OO TT /7 
19 Cye 26 C.J. 


Page Note Sec. 
1071-88 70 
1071-89 70 
1071-90 68 
1071-92 43 
1071-93 14 
1072-97 Frauds, 

St. of 

Sales 

1091-28 25 
1092-29 27 
1092-30 29 
1092-31 29 
1092-32 29 
1092-33 29 
1092-34 29 
1092-35 27 
1092-36 27 
1092-37 26 
1093-38 28 


1122-54 
1122-55 
1122-56 
1122-57 
1122-58 
1122-59 
1123-60 
1123-61 
1123-62 
1123-63 
1123-64 
1123-65 
1123-66 
1123-67 
1123-68 
1123-69 
1123-70 
1124-71 
1125-72 
1125-73 
1126-74 
1127-75 
1127-76 
1127-77 
1128-78 
1128-79 
1129-80 
1129-81 
1130-82 
1130-83 
1130-84 
1130-85 
1130-86 
1131-87 
1131-88 
1131-89 


1139-28 


FIX TURES—Continued 


19 Cye 26 C.J. 


19 Cye 26 C.J. 


GRAF GP 
19 Cye 26 C.J. 


Page Note Sec. 
1074-10 128 
1074-11 128 
1074-12 126 
1074-13 126 
1074-14 126 
1074-15 126 
1074-16 126 
1074-18 126 
1097-60 49 
1098-62 51 
1098-63 51 
1098-66 59 
1098-67 59 
1098-68 59 
1098-69 60 
1098-70 60 
1099-71 61 
1099-72 62 


1151-81 
1152-82 
1152-83 
1152-84 
1152-85 
1152-86 
1152-87 
1152-88 
1152-89 
1152-90 
1152-91 
1152-92 
1152-93 
1153-94 
1153-95 
1153-96 
1153-97 
1153-98 


1153-99 


1153- 1 
1153- 2 
1153- 3 
1153- 4 
1153- 5 
1153- 6 
1153- 7 
1154 8 
1154 9 
1154-10 
1154-11 
1154-12 
1154-13 
1154-14 
1154-15 
1154-16 
1154-17 
1154-18 
1155-19 
1155-20 
1155-21 
1155-22 
1155-23 
1155-24 
1155-25 
1155-26 
1155-27 
1155-28 
1155-29 
1155-30 
1156-31 
1156-32 
1156-33 
1156-34 
1156-35 
1156-36 
1156-37 
1156-38 
1156-39 
1156-40 


1157-54 


Page Note Sec. | Page Note Sec. 
1072-98 Frauds, 1072- 2 130 
St. of 1073- 3 131 
Sales 1073- 4 131 
1072-99 Frauds, 1073- 5 131 
St. of 1073- 6 132 
Sales 1073- 7 128 
1072-1 =-Em. 1073- 8 128 
Dom. 76, 250 1073- 9 128 
FOOD 
1094-39 28 1096-49 90 
\ 1094-40 28 1096-51 34 
1094-41 31 1096-52 34 
1094-42 32 1096-53 36 
1094-43 31 1096-54 36 
1094-44 54 1096-55 Fines, 
1094-45 54 Forf. & Pen. 
1094-46 37 1096-56 38 
1095-47 Con- 1097-57 40 
tracts 339 1097-58 43-47 
1095-48 “ 1097-59 43 
FORCIBLE ENTRY AND DETAINER 
1139-29 70 1145- 6 89 
1139-30 70 1145- 7 89 
1139-31 72. 1145- 8 89 
1139-32 72 1145- 9 89 
1139-33 72 1145-10 89 
1139-34 72 1145-11 89 
1139-35 72 1145-12 90 
1139-36 71 1145-13 90 
1140-38 73 1145-14 90 
1140-39 74 1145-15 90 
1140-40 74 1145-16 90 
1140-41 74 1145-17 90 
1140-42 74 1145-18 90 
1140-43 75 1145-19 90 
1140-44 75 1145 -20 90 
1141-45 75 1146-21 90 
1141-46 75 1146-22 90 
1141-47 75 1146-23 90 
1141-48 75 1146-24 90 
1141-49 76 1146-25 90 
1141-50 76 1146-26 90 
1141-51 77 1146-27 90 
1141-52 78 1146-29 91 
1141-53 78 1147-30 91 
1141-54 78 1147-31 91 
1141-55 78 1147-32 91 
1141-56 78 1147-33 91 
1142-57 79 1147-34 91 
1142-58 79 1147-35 91 
1142-59 79 1147-36 91 
1142-60 79 1147-37 91 
1142-61 79 1147-38 92 
1142-62 79 1147-39 92 
1142-63 79 1148-40 93 
1142-64 79 1148-41 93 
1142-65 79 1148-42 95 
1142-66 81 1148-43 96 
1142-67 81 1148-44 97 
1142-68 82 1148-45 97 
1143-69 82 1149-46 97 
1143-70 84 1149-47 97 
1143-71 84 1149-48 98 
1143-72 84 1149-49 98 
1143-73 83 1149-50 98 
1143-74 83 1149-51 98 
1143-75 86 1149-52 98 
1143-76 86 1149-53 98 
1143-77 86 1149-54 98 
1143-78 86 1149-55 98 
1144-79 86 1149-56 98 
1144-80 86 1149-57 98 
1144-81 86 1150-58 98 
1144-82 86 1150-59 98 
1144-83 86 1150-60 98 
1144-85 86 1150-61 98 
1144-86 88 1150-62 98 
1144-87 88 1150-63 99 
1144-88 88 1150-64 99 
1144-89 88 1150-65 99 
1144-90 88 1150-66 100 
1144-91 88 1150-67 100 
1144-92 88 1150-68 100 
1144-93 88 1150-69 100 
1144-94 88 1151-70 100 
1144-95 88 1151-71 100 
1144-96 88 1151-72 100 
1145-97 88 1151-73 100 
1145-98 89 1151-74 100 
1145-99 89 1151-75 100 
1145- 1 89 1151-76 107 
1145- 2 89 1151-77 101 
1145- 3 89 1151-78 101 
1145- 4 89 1151-79 101 
1145- 5 89 1151-80 101 


1158-55 


———_——Sa 
19 Cye 26 C.J. 


Page Note See. 
1074-19 127 
1075-20 127 
1075-21 127 
1075-22Bjectm. 

313 

1075-23 9 
1075-24 124 
1075-25 124 
1099--73 63 
1099-74 64 
1100-75 65 
1100-76 65 
1100-77 66 
1100-78 67 
1100-79 68 
1100-80 68 
1100-81 71 
1101-82 71 
) 1158-56 = 110 
1158-57 110 
1158-58 110 
1158-59 112 
1158-60 112 
1158-61 112 
1158-62 112 
1158-63 112 
1158-64 112 
1158-65 112 
1158-66 112 
1158-68 116 
1158-69 116 
1158-70 116 
1158-71 116 
1158-72 116 
1159-73 116 
1159-74 116 
1159-75 116 
1159-76 116 
1159-77 116 
1159-78 113 
1159-79 113 
1159-80 113 
1159-81 113 
1159-82 115 
1160-83 117 
1160-84 117 
1160-85 117 
1160-86 117 
1160-87 117 
1160-88 118 
1160-89 118 
1160-90 118 
1160-91 118 
1160-92 118 
1160-93 118 

, 1160-94 118 
1160-95 118 
1160-96 118 
1160-97 118 
1161-98 118 
1161-99 118 
1161- 1 118 
1161- 2 118 
1161- 3 119 
1161- 4 120 
11@1-.5 120 
1161- 6 120 
1161- 7 120 
1161- 8 120 
1161- 9 120 
1161-10 120 
1161-11 120 
1161-12 120 
1161-13 120 

1161-14 120 
1161-15 120 
1161-16 120 
1161-17 120 
1161-18 120 
1161-19 120 
1162-20 120 
1162-21 120 
1162-22 120 
1162-23 120 
1162-24 120 
1162-25 120 
1162-26 120 
1162-27 120 
1162-28 121 
1162-29 121 
1162-30 121 
1162-31 121 


eNO 
19 Cye 26 C.J. 


Page Note Sec. 
1075-26 124 
1075-28 122 
1075-29 122 
1075-30 123 
1076-31 123 
1076-32 123 
1076-33 Mortg. 
1076-34“ 


1101-83 71 
1101-84 71 
1101-85 Crim. 

L. 1034 
1101-86 74 
1102-87 11 
1102-88 11 
1102-89 80 
1102-90 80 
1102-91 80 
1162-32- 121 
1162-33 121 
1162-34 121 
1162-35 121 
1162-36 121 
1163-37 121 
1163-38 121 
1163-39 121 
1163-40 121 
1163-41 121 
1163-42 121 
1163-43 121 
1163-44 122 
1163-45 122 
1163-46 122 
1163-47 122 
1163-52 122 
1163-53 122 
1163-54 122 
1163-55 122 
1164-56 122 
1164-57 123 
1164-58 123 
1164-59 123 
1164-60 124 
1164-61 124 
1164-62 124 
1164-63 124 
1164-64 124 
1164-65 124 
1164-66 124 
1164-67 124 
1164-68 124 
1165-69 124 
1165-70 124 
1165-71 124 
1165-72 124 
1165-73 124 
1165-74 124 
1165-75 124 
1165-76 124 
1165-77 124 
1165-78 124 
1165-79 124 
1165-80 124 
1165-81 124 
1165-82 124 
1165-83 125 
1166-84 125 
1166-85 126 
1166-86 126 
1166-87 126 
1166-88 126 
1166-89 127 
1167-90 127 
1167-91 128 
1167-92 128 
1167-93 128 
1167-94 128 
1167-95 129 
1167-96 129 
1167-97 129 
1167-98 129 
1167-99 129 
1167- 1 130 
1167— 2 130 
1167- 3 130 
1167- 4 131 
1168- 5 131 
1168- 6 132 
1168- 7 132 
1168- 8 132 
1168- 9 132 
1168-10 132 


xvi 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


FORCIBLE ENTRY: AND DETAINER—Continued 


19 Cye 26 C.J. 


Page Note Sec. 
1168-11 132 
1168-12 132 
1168-13 133 
1168-14 134 
1170-15 134 
1170-17 140 
1170-18 140 
1170-19 140 
1170-20 141 
1170-21 141 
1170-22 141 
1170-23 140 
1170-24 142 
1170-25 142 
1170-26 142 
1170-27 142 
1170-28 142 
1171-29 142 
1171-30 142 
1171-32 143 
1171-33 143 
1171-34 143 
1171-35 143 
1171-36 143 
1171-37 143 
1171°38 143 
1171-39 143 
1171-40 143 
1171-41 143 
1171-42 143 
1171-43 143 
1171-45 144 
1171-46 144 
1172-48 145 
1172-49 145 
1172-50 145 
1172-51 145 
1172-62 145 
1172-53 145 
1172-54 145 
1172-55 145 
1172-56 145 
1172-57 145 
1172-58 145 
1172-59 145 
1370- 1 1 
1370- 2 2 
1371- 3 2 
1371- 4 31} 
1371-5 314 
1372- 6 31} 
1372-7 314 
1372- 8 314 
1378-9 313 
1373-10 3 
1373-11 3 
1373-12 3 
1373-13 4 
1373-14 4 
1373-15 4 
1373-16 5 
1373-17 5 
1373-18 5 
1373-19 5 
1373-20 6 
1373-21 6 
1373-22 6 
1373-23 uf 
1373-24 us 
1374-25 7 
1374-26 8 
1374-27 10 
1374-28 11 
1374-29 11 
1374-30 li 
1374-31 ll 
1375-32 12 
1375-33 12 
1375-34 12 
1375-35 12 
1375-36 13 
1375-37 13 
1375-38 14 
1375-39 14 
1375-40 14 
1375-41 14 
1375-42 14 
1375-43 15 
1375-44 15 
1375-45 15 
1376-46 15 
1376-47 17 
1376-48 1, 
1376-49 17 
1376-50 17 
1376-51 17 


19 Cye 26 C.J. 
Page Note See. 
1172~60 145 
1172-61 145 
1172-62 145 
1172-63 145 
1172-64 145 
1172-65 145 
1173-66 145 
1173-67 145 
1173-68 145 
1173-69 146 
1173-70 146 
1173-71 146 
1173-72 147 
1173-73 147 
1173-74 147 
1173-75 147 
1173-76 148 
1173-77 148 
1173-78 149 
1174-79 149 
1174-80 149 
1174-81 149 
1174-82 . 149 
1174-83 151 
1174-84 151 
1174-85 151 
1174-86 151 
1174-87 152 
4174-88 152 
1174-89 152 
1175-90 154 
1175-91 153 
1175-92 153 
1175-93 153 
1175-94 153 
1175-95 153 
1175-96 153 
1175-97 154 
1175-98 154 
1175-99 155 
1175- 1 155 
1175- 2 155 
1176- 3 156 
1176- 4 156 
1176- 5 156 
1376-52 17 
1376-53 17 
1376-54 17 
1377-55 17 
1377-56 17 
1377-57 115 
1377-58 115 
1377-59 115 
1377-60 115 
1377-61 115 
1377-62 115 
1377-63 115 
1377-64 115 
1377-65 115 
1377-66 115 
1378-67 115 
1378-68 18 
1378-69 18 
1378-70 18 
1378-71 18 
1378-72 18 
1378-73 18 
1378-74 18 
1378-75 18 
1378-76 » 19 
1378-77 19 
1378-78 19 
1378-79 19 
1379-80 19 
1379-81 19 
1379-82 19 
1379-83 19 
1379-84 19 
1379-85 19 
1379-86 19 
1379-87 19 
1379-88 19 
1379-89 19 
1379-90 19 
1379-91 19 
1379-93 20 
1379-94 20 
1379-95 20 
1379-96 24 
1379-97 24 
1379-98 24 
1379-99 24 
1380- 1 24 
1380- 2 24 
1380- 3 20 
1380- 4 25 


19 Cyc 26 C.J. 

Page Note Sec. 
1176- 7 157 
1176- 8 157 
1176- 9 157 
1176-10 157 
1176-11 157 
1176-12 157 
1176-13 157 
1176-14 158 
1177-15 158 
1177-16 158 
1177-17 158 
1177-18 158 
1177-19 158 
1177-20 158 
1177-21 158 
1177-22 158 
1177-23 158 
1177-24 158 
1177-25 158 
1177-26 158 
1177-27 159 
1177-28 159 
1177-29 159 
1177-30 159 
1177-32 160 
1177-33 160 
1178-34 160 
1178-35 160 
1178-36 160 
1178-37 160 
1178-38 160 
1178-39 160 
1178-40 161 
1178-41 161 
1179-42 162 
1179-43 162 
1179-44 162 
1179-45 162 
1179-46 162 
1179-47 162 
1179-48 162 
1179-49 162 
1179-50 162 
1179-51 162 
1179-52 163 
1380- 5 25 
1380- 6 25 
1380- 7 25 
1380- 8 25 
1380- 9 “25 
1381-10 25 
1381-11 25 
1381-12 25 
1381-13 25 
1381-14 25 
1381-15 25 
1381-16 25 
1381-17 25 
1381-18 25 
1381-19 26 
1381-20 26 
1381-21 26 
1381-22 26 
1381-23 26 
1381-24 26 
1381-25 27 
1381-26 28 
1382-27 28 | 
1382-28 28 
1382-29 28 
1382-30 28 
1382-31 29 
1382-32 29 
1382-33 29 
1382-34 29 
1383-35 29 
1383-36 29 
1383-37 30 
1383-38 30 
1383-39 30 
1383-40 30 
1383-41 30 
1383-42 30 
1383-43 30 
1383-44 30 
1383-45 30 
1383-46 30 
1383-47 30 
1384-48 30 
1384-49 30 
1384-50 31 
1384-51 31 
1384-52 31 
1384-53 31 
1384-54 31 
1384-55 31 


19 Cye ~o C.J. | 19 Cye 26 C.J5. 

Page Note Sec. | Page Note Sec. 
1179-53 163 1182-98 166 
1179-54 163 1182-99 166 
1179-55 163 1182- 1 166 
1179-56 163 1182- 2 166 
1179-57 163 1182- 3 166 
1179-58 163 1182- 4 166 
1179-59 163 1182- 5 166 
1179-60 163 1182- 6 166 
1180-61 163 1182- 7 166 
1180-62 163 1182- 8 166 
1180-63 163 1182- 9 166 
1180-64 163 1182-10 166 
1180-65 163 1182-11 166 
1180-66 163 1183-12 166 
1180-67 163 1183-13 166 
1180-68 164 1183-14 166 
1180-69 164 1183-15 168 
1180-70 164 1183-16 168 
1180-71 164 1183-17 168 
1180-72 164 1183-18 168 
1180-73 164 1183-19 168 
1180-74 164 1183-20 168 
4180-75 164 1183-21 168 
1180-76 164 1183-22 169 
1180-77 164 1183-23 169 
1180-78 164 1183-24 169 
1181-79 165 1183-25 169 
1181-80 165 1183-26 169 
1181-81 165 1183-27 169 
1181-82 165 1184-28 169 
1181-83 165 1184-29 169 
1181-84 165 1184-30 169 
1181-85 165 1184-31 169 
1181-86 165 1184-32 169 
1181-88 166 1184-33 169 
1181-89 166 1184-34 169 
1181-90 166 1184-35 169° 
1181-91 166 1184-36 170 
1181-92 166 1184-37 170 
1181-93 166 1184-38 170 
1181-94 166 1184-39 171 
1181-95 166 1184-40 171 
1181-95 166 1185-41 171 
118i-96 166 1185-42 171 
1181-97 166 1185-43 171 

FORGERY 

1384-56 32 1387- 9 49 
1384-57 32 1387-10 49 
1384-58 33 1387-11 50 
1384-59 34 1388-12 50 
1384-60 34 1388-13 51 
1384-61 36 1388-14 51 
1385-62 36 1388-15 58 
1385-63 36 1388-16 51 
1385-64 37 1388-17 53 
1385-65 38 1388-18 53 
1385-66 38 1388-19 54 
1385-67 38 1388-20 51 
1385-68 38 1389-21 51 
1385-69 39 1389-22 62 
1385-70 39 1389-23 62 
1385-71 39 1389-24 62 
1385-72 39 1389-25 57 
1385-73 39 1389-26 57 
1385-74 40 1389-27 57 
1385-75 40 1389-28 57 
1385-76 41 1389-29 57 
1386-77 41 1389-30 57 
1386-78 41 1389-81 57 
1386-79 42 1389-32 57 
1386-80 42 1389-33 57 
1386-81 42 1389-34 57 
1386-82 44 1389-35 57 
1386-83 44 1389-36 57 
1386-84 45 1390-37 59 
1386-85 46 1390- 38 60 
1386-87 46 1390-39 60 
1386-88 46 1390-40 61 
1386-89 46 1390-41 61 
1386-90 47 1390-42 61 
1387-91, 47 1390-43 61 
1387-92 47 1390-44 62 
1387-93 47 1390-45 61 
1387-94 47 1390-45 61 
1387-95 47 1391-47 61 
1387-96 47 1391-49 64 
1387-97 47 1391-50 64 
1387-98 47 1391-52 65 
1387.-99 47 1391-53 65 
1387- 1 48 1391-54 65, 
1387- 2 48 1391-55 65 
1387- 3 48 1391-56 65 
1387- 4 48 1392-57 65 
1387- 5 49 1392-59 66 
1387- 6 49 1392-60 66 
1387- 7 49 1392-61 66 
1387- 8 49 66 


1392-62 


19 Cye 26 
Page Note 
1185-44 
1185-45 
1185-46 
1185-47 
1185-48 
1185-49 
1185-50 
1185-51 
1185-52 
1185-53 
1185-54 
1185-55 
1185-56 
1186-57 
1186-58 
1186-59 
1186-60 
1186-61 
1186-62 
1186-63 
1186-64 
1186-65 
1186-66 
1186-67 
1186-68 
1186-69 
1186-70 
1186-71 
1186-72 
1186-73 
1187-74 
1187-75 
1187-76 
1187-77 
1187-78 


1396-16 


J 
ec. 
172 
172 
172 
172 
172 
172 
172 
172 
172 
173 
173 
175 
175 
177 
174 


i PS SR 
19 Cye 26 C.J. 


P 


age Note Sec. 
1187-89 181 
1187-90 181 
1187-91 181 
1187-92 181 
1188-93 181 
1188-94 181 
1188-95 181 
1188-96 181 
1188-97 181 
1188-98 181 
1188-99 181 
1188- 1 181 
1188- 2 181 
1188- 3 181 
1188- 4 182 
1188- 5 182 
1188- 6 182 
1188- 7 182 
1188- 8 182 
1188- 9 182 
1188-10 182 
1188-11 182 
1188-12 182 
1188-13 182 
1188-14 182 
1188-15 182 
1188-16 182 
1189-17 182 
1189-18 182 
1189-19 182 
1189-20 182 
1189-21- 183 
1189-22 183 
1189-23 183 
1189-24 183 
1189-25 183 
1189-26 183 
1189-27 183 
1189-28 183 
1189-29 183 
1189-30 183 
1189-31 183 
1189-32 183 
1189-33 183 
1396-17 75 
- 1396-18 75 
1396-19 75 
1396-20 76 
1396-21 76 
1396-22 76 
1396-23 76 
1396-24 76 
1396-25 76 
1396-26 94 
1397-27 . 76 
1397-28 76 
1397-29 76 
1397-30 81 
1397-31 100 
1397-32 81 
1397-33 82 
1397-34 82 
1397-35 82 
1397-36 82 
1397-37 82 
1397-38 82 
1398-39 82 
1398-40 82 
1398 41 82 
1398-42 82 
1398-42 83 
1398-44 83 
1398-45 84 
1398-46 88 
1398-47 83 
1398-48 83 
1398-49 83 
1398-50 83 
1398-51 83 
1398-52 83 
1398-53 83 
1398-54 97 
1398-55 84 
1390-56 83 
1399-57 85 
1399-58 85 
1399-59 85 
1399-60 85 
1399-61 85 
1399-62 85 
1399-63 86 
1399-64 86 
1399-65 86 
1399-66 86 
1399-67 86 


oa 
19 Cye 26 C.J3. 


Page Note Sec. 
1189-34 183 
1189-35 183 
1190-36 183 
1190-37 183 
1190-38 183 
1190-39 184 
1190-40 184 
1190-41 184 
1190-42 184 
1190-43 184 
1190-44 184 
1190-45 184 
1190-46 184 
1190-47 185 
1190-48 185 
1190-49 185 
1190-50 185 
1190-51 185 
1190-52 186 
1190-53 186 
1190-54 ~=—s-«186 
1191-55 186 
1191-56 186 
1191-57 186 
1191-59 . 187 
1191-60 187 
1191-61 187 
1191-62 187 
1191-63 187 
1191-64 187 
1191-65 187 
1191-66 187 
1191-67 187 
1191-68 187 
1191-69 188 
1191-70 188 
1191-71 188 
1191-72 188 
1191-73 188 
1192-74 188 
1192-75 188 
1192-76 188 
1192-77 188 
1192-78 188 
1399-68 86 
1399-69 97 
1400-70 97 
1400-71 84 
1400-72 84 
1400-73 84 
1400-74 84 
1400-75 100 
1400-76 84 
1400-77 84 
1400-78 84 
1400-81 97 
1400-82 98 
1400-83 98 
1400-84 98 
1400-85 98 
1400-86 98 
1401-87 98 
1401 88 98 
1401-89 98 
1401-90 98 
1401-91 98 
1401-92 98 
1401-93 98 
1401-94 98 
1401-95 98 
1401-96 98 
1401-97 98 
1401-98 98 
1401-99 98 
1401- 1 98 
1401- 2 98 
1401- 3 98 
1401- 4 98 
1401- 5 98 
1401- 6 152 
1401- 7 99 
1402- 8 100 
1402- 9 100 
1402-10 100 
1402-11 100 
1402-12 100 
1402-13 100 
1402-14 100 
1402-15 100 
1402-16 100 
1402-17 100 
1402-18 100 
1402-19 100 
1402-20 100 
1402-21 100 


See a SS PD 
19 Cye 26C.J. 


Page Note Sec. 
1402-22 100 
1402-23 100 
1402-24 100 
1403-25 100 
1403-26 100 
1403-27 100 
1403-28 100 
1404-29 100 
1404-30 100 
1404-31 100 
1404-32 100 
1404-33 100 
1404-34 100 
1404-35 100 
1404-36 100 
1404-37 87 
1404-38 87 
1404-39 87 
1404-40 87 
1404-41 87 
1404-42: 87 
1404-43 87 
1404-44 87 
1404-45 87 
1404-46 87 
1404-47 87 
1404-48 87 
1404-49 87 
1404-50 87 
1404-51 81 
1404-52 81 
1404-53 81 
1404-54 81 
1405-55 81 
1405-56 81 
1405-57 81 
1405-58 81 
1405-59 81 
1405-60 81 
1405-61 81 
1405-62 81 
1405-66 81 
1405-67 88 
1405-68 88 
1405-69 88 
1405-70 89 
1405-71 89 
1405-72 90 
1406-73 91 
1406-74 91 
1406-75 91 
1406-76 91 
1406-77 91 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 17] 


ANALYSIS 


. DEFINITION AND NATURE [sub-analysis p 2] 
. INSURABLE INTEREST [sub-analysis p 2] 
ITI. 
. SUBJECT MATTER [sub-analysis p 2] 

. FORM AND REQUISITES OF CONTRACT [sub-analysis p 2] 

. VALIDITY OF CONTRACT OR POLICY [sub-analysis p 2] 

. ESTOPPEL, WAIVER OR RATIFICATION [sub-analysis p 3] 

. CONSTRUCTION AND OPERATION OF CONTRACT OR POLICY [sub-analysis p 3] 
. REFORMATION AND MODIFICATION [sub-analysis p 4] 

. RENEWALS [sub-analysis p 4] 

. PREMIUMS AND ASSESSMENTS [sub-analysis p 4] 

XII. 
XIII. 
XIV. 

XV. 


WHAT LAW GOVERNS [sub-analysis p 2] 


ASSIGNMENT OR OTHER TRANSFER OF POLICY [sub-analysis p 5] 
CANCELLATION, SURRENDER AND RESCISSION OF POLICY [sub-analysis p 5] 


REINSURANCE [sub-analysis p 5] 


AVOIDANCE OF POLICY FOR MISREPRESENTATION, FRAUD, OR BREACH OF WAR- 
RANTY OR CONDITION PRECEDENT [sub-analysis p 5] 


FORFEITURE FOR BREACH OF PROMISSORY WARRANTY OR CONDITION SUBSE- 
QUENT [sub-analysis p 6] 


ESTOPPEL, WAIVER, OR AGREEMENTS AFFECTING RIGHT TO AVOID POLICY [sub 
analysis p 9] 


RISKS AND CAUSES OF LOSS: [sub-analysis p 10] 

EXTENT OF LOSS AND LIABILITY [sub- analysis p 11] 

NOTICE AND PROOFS OF LOSS [sub-analysis p 11] 

ADJUSTMENT OF LOSS [sub-analysis p 12] 

RIGHT TO PROCEEDS [sub-analysis p 13] 

DISCHARGE OF LIABILITY, CONTRIBUTION, AND SUBROGATION [sub-analysis p 13} 
ACTION ON POLICY [sub-analysis p 14] 


For later cases, developments and ckanges in the law see cumulative Annotations, same title, page and note number. 
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SUB-ANALYSIS 
I. DEFINITION AND NATURE [§ 1] p 17 


II. INSURABLE INTEREST [§§ 2-24] p 18 
A. Necessity to Validity [§ 2] p 18 
B. What Constitutes Insurable Interest [§§ 3-22] p 20 
1. Rules Stated [§ 3] p 20 
2. Persons Having Insurable Interest [§§ 4-21] p 24 
. In General [§ 4] p 24 
. Agents, Consignees, Factors, and Bailees Generally is 5] p 25 
. Debtors and Purchasers at Judicial Sales [§ 6] p 2 
. Creditors and Lienholders Pe ideas [§ 7] p 27 
. Builders and Contractors [§ 8] p 
. Mortgagors and Mortgagees [§§ 2] p 28 
(1) Mortgagors [§§ 9-10] p 28 
(a) In General [§ 9]. p 28 
(b) Duration of Interest [§ 10] p 29 
(2) Mortgagees and Their Assignees [§§ 11-12] p 29 
(a) In General [§ 11] p 29 
. (b) Duration of Interest [§ 12] p 
g. Vendors and Purchasers [§§ 13-14] p ae 
(1) Vendors [§ 13] p 31 
(2) Vendees [§ 14] p 32 
h. Lessors and Lessees [§§ 15-16] p. 33 
(1) Lessors [§ 15] p 33 
(2) Lessees [§ 16] p 34 
. Life Tenants and Remaindermen or Reversioners [§ 17] p 34 
. Tenants in Common [§ 18] p 34 
. Trustees and ne note: [§ 19] p 35 
Partners [§ 20] p 
m. Husband and Wife 7 21] p 35 
3. Estoppel to Deny Interest [§ 22] p 36 
C. Extinguishment or Change of Interest [§ 23] p 
D. Assignment by or to Person without Insurable ee [§ 24] p 38 


III. WHAT LAW GOVERNS [§ 25] p 38 


IV. SUBJECT MATTER [§§ 26-29] p 40 
A. Existence [§ 26] p 40 
B. Nature [§§ 27-29] p 40 
1. In General [§ 27] p 40 
2. Profits [§ 28] p 40 
3. Prohibited Property [§ 29] p 41 


V. FORM AND REQUISITES OF CONTRACT ‘[§§ 30-59] p 41 
. Parties [§ 30] p 41 
. Authority of Agent to Contract for Insurer [§ 31] p 42 
. Contracts to Procure Insurance [§ 32] p 43 
. Parol Contracts Generally [§ 33] p 43 
. Executory and Preliminary Contracts [§§ 34-41] p 45 
1. Power of Insurer [§ 34] p 45 
. Authority of Agents [§ 35] p 46: 
. Binding Slip or Receipt [§ 36] p 48 
. Requisites and Validity of Agreement [§ 37] p 48 
. Terms and Conditions of Contemplated Policy |§ 38] p 50 
. Enforcement [§§ 39-40] p 51 
a. In Equity [§ 39] p 51 
b. By Action at Law [§ 40] p 51 
7. Termination by Issuance of Policy [§ 41] p 52 
F. Mutuality [§§ 42-47] p 52 
1. In General [§ 42] p 52 
2. Application or Offer, and Acceptance [§§ 43-47] p 53 
a. In General [§ 43] p 53 
b. Application or Offer [§ 44] p 53 
ce. Acceptance [§§ 45-47] p 53 
(1) Necessity and Sufficiency Generally [§ 45] p 53 
(2) Effect of Delay [§ 46] p 54 
(3) Authority of Agent [§ 47] p 55 
G. The Policy [§§ 48-53] p 55 
1. Form and Requisites in General [§ 48] p 55 
2. Statutory Forms [§ 49] p 56 
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3. Execution [§ 50] p 57 
4. Delivery [§ 51] p 58 
5. Acceptance [§ 52] p 59 
6. Right to Possession [§ 53] p 60 
H. Payment of First Premium [§§ 54-59] p 60 
1. Necessity [§§ 54-56] p 60 
a. In General [§ 54] p 60 
b. Hatension of Credit [§§ 55-56] p 61 
(1) In General [§ 55] p 61 
(2) Authority of Agent [§ 56] p 61 
2. Mode and Sufficiency [§§ 57-59] p 61 
a. In General [§ 57] p 61 
b. Payment by Insurer’s Agent [§ 58] p 62 
c. Payment to Insurer's Agent [§ 59] p 62 


VI. VALIDITY OF CONTRACT OR POLICY [§§ 60-64] p 63 
A. Want of Assent [§ 60] p 63 
B. Fraud or Mistake [§ 61] p 63 
C. Illegality [§§ 62-63] p 63 
1. In General [§ 62] p 63 
2. Property Used in Unlawful Business [§ 63] p 64 
D. Partial Invalidity [§ 64] p 65 


VII. ESTOPPEL, WAIVER OR RATIFICATION [(§§ 65-68] p 65 
A. On Part of. Insurer [§§ 65-67] p 65 
1. In General [§ 65] p 65 
2. Authority of Officers or Agents [§ 66] p 67 
3. As to Prepayment of Premium [§ 67] p 67 
B. On Part of Insured [§ 68] p 69 


VUI. CONSTRUCTION AND OPERATION OF CONTRACT OR POLICY [§§ 69-100] p 70 
A. General Rules of Construction [§§ 69-76] p 70 
. In General [§ 69].p 70 
. Inberal Construction in Favor of Insured [§ 70] p 72 
. Written and Printed Provisions [§ 71] p 75 
. Matter on Margin or Back of Policy, or on Attached Slip [§ 72] p 
. Evidence and Extrinsic Matters Affecting Construction [§§ 73-76] p 77 
a. In General [§ 73] p 77 
b. Custom and Usage [§-74] p 78 
ce. Construction by Parties [§ 75] p 79 
d. Construction by Prior Decisions [§ 76] p 79 
B. Application or Other Documents as Part of Contract [§ 77] p 79 
C. Statutes, Charter, or By-Laws as Part of Contract [§§ 78-79] p 81 
1. Statutes. and Ordinances [§ 78] p 81 
2. Charter and By-Laws [§ 79] p 81 
D. Parties to Contract and Interests Covered [§§ 80-83] p 82 
1. In General [§ 80] p 82 
2. Mortgaged Property [§ 81] p 84 
3. Property Held in Trust or on Commission [§ 82] p 85 
4. Partnership Property [§ 83] p 86 
E. Property Covered [§§ 84-95] p 86 
1. Description in General [§ 84] p 86 
2. Buildings and Appurtenances [§§ 85-86] p 88 
a. In General [§ 85] p 88 
b. Additions [§ 86] p 89 
. Fixtures [§ 87] p 90 
Tools and Machinery [§ 88] p 90 
. Merchants’ and Manufacturers’ Stock and Materials [§ 89] p 91 
. Household Goods and Furniture [§ 90] p 92 
. Grain and Crops [§ 91] p 93 
. Shifting Risk [§ 92] p 93 
. Location of Property [§§ 93-94] p 93 
a. In General [§ 93] p 93 
b. Temporary Removal [§ 94] p 96 
‘10. Use of Property [§ 95] p 98 
F. Amount of Insurance [§§ 96-97] p 98 
1. In General [§ 96] p 98 
2. Open or Valued Policies [§ 97] p 98 
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G. Commencement, Duration, and Termination of Risk [§§ 98-99] p 99 
1. Commencement [§ 98] p 99 
2. Duration and Termination [§ 99] p 100 

H. Entire and Severable Contracts [§ 100] p 101 


IX. REFORMATION AND MODIFICATION [§§ 101-107] p 103 
A. Reformation [§§ 101-106] p 103 
1. Right to and Grounds for Relief [§§ 101-105] p 103 
a. In General [§ 101] p 103 
b. Negligence of Agent [§ 102] p 105 
ce. Reformation after Loss [§ 103] p 106 
d. Defenses and Objections to Relief [§§ 104-105] p 106 
(1) In General [§ 104] p 106 
(2) Negligence and Laches of Plaintiff [§ 105] p 106 
2. Necessity of Reformation [§ 106] p 107 
B. Modification by Parties [§ 107] p 108 


X. RENEWALS [§§ 108-112] p 109 
A. Nature, Requisites, and Effect [§§ 108-111] p 109 
1. In General [§ 108] p 109 
2. Terms, Conditions, and Subject Matter [§ 109] p 110 
3 Payment of Premium [§ 110] p 111 
4, Renewal Slips or Receipts [§ 111] Op lala 
B. Powers of Agents [§ 112] p 112 


XI. PREMIUMS AND ASSESSMENTS [§§ 113-149] p 112 
A. Rights and Liabilities as to Premiums Generally [§§ 113-121] p 112 
1. Right of Insurer [§ 113] p 112 
2. Persons Liable [§§ 114-115] p 113 
a. In General [§ 114] p 113 
b. Assignee or Mortgagee [§ 115] p 113 
3. Amount [§ 116] p 113 
4. Payment [§ 117] p 113 
5. Notes for Premiums [§§ 118-120] p 114 
a. Liability in General. [§ 118] p 114 
b. Fraud of Insurer [§ 119] p 115 
ce. Nonpayment of Note or Installment [§ 120] p 115 
6. Actions for Premiums [§ 121] p 116 
B. Assessments [§§ 122-127] p 116 
1. Nature and Requisites of Premium Notes [§ 122] p 116 
2. Grounds and Purposes of Assessment [§ 123] p 117 
3. Power and Duty to Levy Assessments [§ 124] p 118 
4. Liability to Assessment [§§ 125-133] p 118 
a. In General [§ 125] p 118 
b. Fraud of Insurer [§ 126] p 119 
e. Termination of Liability [§§ 127-130] P 120 
(1) In General [§ 127] p - 
(2) Forfeiture of Policy [§ 128] p 120 
(3) Assignment of Policy [§ 129] p 120 
(4) Transfer or Destruction of Property [§ 130] p 121 
d. Restriction of Assessment to Same Class of Risk |§ 131] p 121 
e. Cash Policies Issued by Mutual Companies [§§ 132-133] p 121 
(1) Liability of Holders to Assessment [§ 132] p 121 
(2) eee of Mutual Members for Losses Arising on Cash Policies [§ 133] p 


5. Amount and Uniformity of Assessment [§ 134] p 122 
6. Levy of Assessment [§§ 135-137] p 123 
a. Necessity to Fix Liability [§ 135] p 123 
b. Form and Requisites [§§ 136-137] p 123 
(1) In General [§ 136] p 123 
(2) Notice [§ 137] p' 124 
7. Payment of and Lien for Assessment [§§ 138-139] p 124 
a. Payment [§ 138] p 124 
b. Lien and Enforcement [§ 139] p 124 ; 
8. Enforcement of Assessment [§§ 140-147] p 125 
a. In General [§ 140] p 125 
b. Defenses [§§ 141-143] p 125 
(1) In General [§ 141] p 125, 
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(2) Official Delinquency [§ 142] p 126 
(3) Statute of Limitations [§ 143] p 126 
ce. Pleading [§ 144] p 126 
d. Evidence [§§ 145-146] p 127 
(1) Presumptions and Burden of Proof [{§ 145] p 127 
(2) Admissibility and Sufficiency [§ 146] p 127 
e. Judgment and Execution [§ 147] p 128 
C. Return of Premiums or Assessments Paid [§§ 148-149] p 128 
1. In General [§ 148] p 128 
2. Actions to Recover [§ 149] p 129 


XII. ASSIGNMENT OR OTHER TRANSFER OF POLICY [45 150-157] p 130 
A. Nature of Right in General [§§ 150-155] p 130 
1. Necessity of Consent of Insurer [§ 150] p 130 
2. Requisites and Sufficiency of Consent [§§ 151-154] p 131 
‘ a. In General [§ 151] p 131 
b. By Whom Given [§ 152] p 132 
e. Consideration [§ 153] p 132 
d. Fraud or Mistake [§ 154] p 133 
3. Withdrawal of Consent [§ 155] p 133 
B. Requisites and Validity of Assignment [§ 156] p 133 
C. Operation and Effect of Assignment [§ 157] p 134 


_ XTTI. CANCELLATION, SURRENDER AND RESCISSION OF POLICY [§§ 158-178] p 136 
A. By Act of Parties [§§ 158-177] p 136 : 
1. In General [§ 158] p 136 
2. Cancellation by Insurer [§§ 159-170] p 136 
a. Right to Cancel [§. 159] p 136 
b. Authority of Agent [§ 160] p 137 
c. Mode of Effecting Generally [§ 161] p 137 
d. Notice [§§ 162-165] p 137 
(1) Necessity [§ 162] p 137 
(2) Sufficiency [§ 163] p 138 
(3) To Whom Given [§§ 164-165] p 139 
(a) In General [§ 164] p 139 
(b) To Agent [§ 165] p 140 
e. Return or Tender of Premiums [§ 166] p 141 
f. Waiver and Ratification of Defective Cancellation [§§ 167-169] p 143 
(1) In General {§ 167] p 143 
(2) Want of Proper Notice [{§ 168] p 143 
(3) Failure to Return Premium [§ 169] p 144 
g. Operation and Effect of Cancellation [§ 170] p 144 
3. Surrender or Cancellation by Insured [§§ 171-175] p 145 
a. Right to Surrender [§ 171] p 145 
b. Who Entitled to Surrender [§ 172]-p 145 
ce. Mode of Effecting [§ 173] p 145 
d. Operation and Effect [§ 174] p 146 
e. Return of Premiums [§ 175] p 146 
4. Cancellation by Mutual Consent [§ 176] p 147 
5. Evidence of Cancellation [§ 177] p 148 
B. Rescission [§ 178] p 148 


XIV. REINSURANCE [§§ 179-187] p 148 
A. Nature of Contract, and Insurable Interest [§ 179] p 148 
. Power to Reinsure [§ 180] p 149 
. Requisites and Validity of Contract [§ 181] p 150 
. Construction and Operation of Coentract-{§ 182] p 150 
. Relation of Original Policyholder to Reinsurer [§ 183] p 151 
. Liability of Insurer and Risks Assumed [§§ 184-185] p 151 
1. In General [§ 184] p 151 
2. Measure of Recovery [§ 185] p 152 
G. Proofs and Adjustment of Loss [§ 186] p 153 
H. Actions on Contracts [§ 187] p 153 


Faoaw 


XV. AVOIDANCE OF POLICY FOR MISREPRESENTATION, FRAUD, OR BREACH OF WAR- 
RANTY OR CONDITION PRECEDENT [§§ 188-235] p 154 
A. In General [§§ 188-201] p 154 
1. Misrepresentations [§§ 188-190] p 154 
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a. Nature and Effect Generally [§ 188] p 154 
b. Falsity and Knowledge Thereof by Insured [§ 189] p 154 
ce. Materiality [§ 190] p 155 
2. Fraud and False Swearing [§ 191] p 156 
3. Concealment [§§ 192-196] p 156 
a. Nature and Effect Generally [§ 192] p 156 
b. Materiality of Facts [§ 193] p 156 
e. Knowledge as to Facts [§ 194] p 157 
d. Intent of Insured [§ 195] p 157 
e. Failure to Make or Follow Up Inquiry [§ 196] p 157 
4. Warranties [§§ 197-199] p 158 
a. Nature and Effect Generally [§ 197] p 158 
b. Materiality [§ 198] p 160 
ce. Intent of Insured ie 199] p 161 
5. Time of Misrepresentation, Concealment, or Warranty [§ 200] p 161 
6. Statutory Modification of Rules as to Misrepresentations and Warranties [§ ne p 162 
B. As to Specific Matters [§§ 202-232] p 163 
1. Description, Location, and Use of Property [§$ 202-204] p 163 
a. Description [§ 202] p 163 
b. Location [§ 203] p 164 
ce. Use [§ 204] p 165 
2. Value of Property [§§ 205-206] p 166 
a. In General [§ 205] p 166 
b. Intent [§ 206] p 167 
3. Title or Inierest of Insured [§§ 207-224] p 168 
a. Disclosure of Nature [§§ 207-208] p 168 
(1) In General [§ 207] p 168 
(2) Provisions of Policy as to Nature of Title or Interest [§ 208] p 170 
b. Compliance with Conditions [§%. 209-224] p 172 
(1) Nature of Title or Interest in General [§ 209] p 172 
(2) Equitable Title [§ 210] p 173 
(3) Business Carried On in Name of Another [§ 211] p 174 
(4) Purchaser in Contract of Sale [§ 212] p 174 
(5) Vendor in Executory Contract [§ 213].p 176 
(6) Mortgages and Other Liens [§ 214] p 177 
(7) Effect of Foreclosure or Judicial Sale [§ 215] p 178 
(8) Property Held in Trust [§ 216] p 178 
(9) Part Ownership and Undivided Interests [§ 217] p 179 
(10) Partnership Property [§ 218] p 179 
(11) Property of Husband or Wife [§ 219] p 180 
(12) Estates Less than a Fee [§ 520] p 181 
(13) Leasehold Interests [§ 221] p 181 
(14) Buildings on Leased Land or Land Not Owned by Insured [§ 222] p 182 
(15) Policies Payable “As Interest May Appear” [§ 223] p 182 
(16) Miscellaneous Interests [§ 224] p 182 
4, Encumbrances [§§ 225-227] p 183 
a. Duty to Disclose [§ 225] p 183 
b. What Constitutes an Encumbrance [§§ 226-227] p 185 
(1) Mortgage [§ 226] p 185 
(2) Other Lien or Charge [§ 227] p 186 
5. Other Insurance [§§. 228-231] p 187 
a. Duty to Disclose [§ 228] p 187 ; 
b. What Constitutes Other Insurance [§§ 229-231] p 188 
(1) Identity of Subject Matter and Interest [§ 229] p 188 
(2) Prior Policy Invalid [§ 230] p 189 
(3) Cancellation or Expiration of Prior Policy [§ 231] p 190 
6. Special Causes Increasing Risk [§ 232] p 190 
C. Parties Affected by Avoidance of Policy [§§ 233-234] p 191 
1. Assignees [§ 233] p 191 
2. Mortgagees and Creditors [§ 234] p 191 
D. Entire and Severable Contracts [§ 235] p 192 


XVI. FORFEITURE FOR BREACH OF PROMISSORY WARRANTY OR CONDITION SUBSE- 
QUENT [§§ 236-349] p 194 
A. In General [§§ 236-242] p 194 
1. Nature of Promissory Warranty [§ 236] p 194 
2. Materiality [§ 237] p 195 
3. Knowledge and Intent |§ 238] p 196 
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4, Acts of Third Persons [§ 239] p 197 
5. Revival of Policy [§ 240] p 197 
6. Construction [§ 241] p 198 
7. Proceedings to Give Effect to Forfeiture [§ 242] p 198 
B. As to Specific Matters [§§ 243-343] p 199 
1. Change in Condition, Use, or Occupancy [§§ 243-265] p 199 
a. In General [§ 243] p 199 
b. Alterations and Additions [§§ 244-245] p 200 
(1) In General [§ 244] p 200 
(2) Permission to Make [§ 245] p 201 
c. Falling of Building [§ 246] p 201 
d. Erection of or Change in Adjacent Buildings [§§ o47-248] p 202 
(1) By ‘Insured [§ 247] p 202 
(2) By Third Persons [§ 248] p 202 
e. Change in Use of Occupancy [§§ 349-252] p 203 
(1) In General [§ 249] p 203 
(2) Illegal Use [§ 250] p 206 
(3) By Operation of Factory at Night [§ 251] p 206 
(4) Cessation of Operation of Factory [§ 252] p 207 
f. Vacancy [§§ 253-265] p 208 
(1) In General [§ 253] p 208 
(2) Statutory Provisions as to Risk [§ 254] p 211 
(3) Knowledge and Good Faith of Insured [§ 255] p 211 
(4) Revival of Policy [§ 256] p 211 
(5) Partial Vacancy or Nonoccupancy [§ 257] p 212 
(6) What Constitutes Vacancy or Nonoccupancy [§§ 258-265] p 212 
(a) In General [§ 258] p 212 
(b) Dwellings [§§ 259-264] p 213 
aa. In General [§ 259] p 213 
bb. Hating or Sleeping on Premises [§ 260] p 215 
ec. Furniture, Tools, and Other Chattels Left in Building [§ 261] p 215 
dd. Temporary Absence Generally [§ 262] p 216 
‘ ee. Vacancy pending Change of Tenants [§ 263] p 216 
ff. Vacancy pending Repairs after Partial Loss [§ 264] p 217 
(c) Other Buildings [§ 265] p 217 
2. Keeping and Use of Prohibited Articles [§§ 266-272] p 218 
a. In General [§ 266] p 218 
b. Materiality of Breach and Increase of Risk [§ 267] p 220 
. Knowledge of Insured and Liability for Acts of Third Persons [§ 268] p 221 
. Keeping or Use Outside of Building or on Adjacent Premises [§ 269] p 221 
e. Keeping or Use Discontinued [§ 270] p 221 
f. What Constitutes Keeping or Using [§§ 271-272] p 222 
(1) In General [§ 271] p 222 
(2) Articles Necessarily or Customarily Used in Business, or PRE AR Part of 
Stock in Trade [§ 272] p 223 
3. Special Circumstances Affecting Risk [§§ 273-276] p 225 
a. In General [§ 273] p 225 
b. Methods of Heating and Lighting [§, 274] p 226 
c. Use of Engines [§ 275] p 226 
d. Miscellaneous Circumstances [§ 276] p 226 
4. Change of Location of Property [§§ 277-278] p 227 
a. In General [§ 277] p 227 
b. Consent to Removal [§ 278] p 228 
5. Change in Title, Interest, or Possession [§§ 279-306] p 228 
a. Nature and ‘Effect of Conditions Generally [§ 279] p 228 
b. Notice of Change and Consent Thereto [§ 280] p 320 
e. What Constitutes Prohibited Change [§§ 281-306] p 231 
(1) Voluntary Change of Title or Interest [§§ 281-295] p 231 
(a) In General [§ 281] p 231 
(b) Invalid or Incomplete Transfers [§ 282] p 231 
Retaining Lien or Taking Mortgage for Purchase Money [§ 283] p 232 
(d) Conveyance to Wife [§ 284] p 232 
(e) Contracts for Sale [§ 285] p 233 
(f) Mortgages Generally [§ 286] p 234 
(g) Defeasible Conveyances [§ 287] p 235 
) Leases [§ 288] p 235 
(i) Assignments for Creditors [§ 289] p 235 
(j) Transfers between Owners [§ 290] p 236 
' (k) Partnership Transactions [§§ 291-293] p 236 
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aa. Formation of Partnership and Admission of New Members [§ 291] 


bb. Transfers between Partners or by Partner to Firm | 292] p 236 
ec. Dissolution of Partnership [§ 293] p 237 
(1) Policy on Stock in Trade [§ 294] p 237 
(m) Acquisition of Additional Interest [§ 295] p 237 
(2) Involuntary Change of Title or Interest [§§ 296-305 p 238 
(a) In General [§ 296] p 238 
(b) Partition [§ 297] p 238 
(ce) Foreclosure of Mortgage [§§ 298-300} p 238 
aa. In General [§ 298] p 238 
bb. Stipulations as to Commencement of Proceedings or Notice of Sale 
[§ 299] p 238 
ce. Liffect of Making Policy Payable to Mortgagee {§ 300] p 239 
(ad) Levy of Execution or Attachment [§ 301] p 240 
(e) Judicial Sale [§ 302] p 240 
(f) Bankruptcy and Receivership [§ 303] p 241 
(g) Premises Becoming Involved in Litigation [§ 304] p 241 
(h) Transfer by Death [§ 305] p 242 
(3) Change of Possession [§ 306] p 242 
G6. Encumbrances [§§ 307-311] p 243 
a. Nature and Effect of Conditions Generally [§ 307] p 243 
b. What Constitutes Encumbrance [§§ 308-310] p 245 
(1) In General [§ 308] p 245 
(2) Invalid or Inoperative Instruments [§ 309] p 246 
(3) Renewal or Change in Form or Amount of Existing Encumbrance [6 310] p 246 
ce. Extinguishment of Encumbrance [§ 311] p 246 
7. Precautions against Loss [§§ 312-316] p 247 
a. In General [§ 312] p 247 
b. Employment of Watchmen [§§ 313-315] p 247 
(1) Nature and Effect of Statements [§ 313] p 247 
(2) Compliance with Condition [§§ 314-315] p 247 
(a) In General [§ 314] p 247 
(b) Temporary Absence [§ 315] p 248 
c. Appliances for Extinguishing Fire [§ 316] p 248 
8. Keeping Inventory, Books, and Safe [§§ 317-320] p 249 
a. In General [§ 317] p 249 
b. Inventory [§ 318] p 251 
e. Books [§ 319] p 253 
d. Preservation in Safe, [§ 320] p 255 
9. Additional Insurance {§8§ 321-334) p 256 
a. Nature and Effect of Conditions Generally [§ 321] p 256 
b. Limiting Amount of Additional Insurance [§ 322] p 257 
ce. Notice [§ 323] p 259 
d. Consent [§ 324] p 260 
e. Knowledge and Good Faith of Insured [§ 325] p 260 
f. What Constitutes Additional Insurance [§§ 326 6-332] p 261 
(1) Invalid Insurance [§ 326] p 261 5 
(2) Incomplete Insurance [§ 327] p 262 ~ 
(3) Renewal of Existing Insurance [§ 328] p 262 
(4) Identity of Subject Matter [§ 329] p 263 
(5) Identity of Interest [§§ 330-332] p 264 
(a) In General [§ 330] p 264 
(b) Under Mortgage [§ 331] p 265 
(c) Under Assignment [§ 332] p 266 
g. Termination of Additional Insurance [§ 333] p 266 
h. Duty to Maintain Other Insurance [§ 334] p 266 
10. Assignment of Policy [§§ 335-336] p 266 
a. Nature and Effect of Conditions in General [§ 335] p 266 
b. Transfers Constituting Breach [§ 336] p 267 
ll. Nonpayment of Premiums or Assessments [§§ 337-343] p 268 
a. Effect of Default [§§ 337-338] -p 268 
(1) In General [§ 337] p 268 
(2) Suspension and Revival of Policy [§ 338] p 269 
‘b. Notice [§§ 339-340] p 270 
(1) Necessity [§ 339] p 270 
(2) Mode and Sufficiency [§ 340] p 271 
ce. Sufficiency of Payment or Tender to Prevent Forfeiture [§ 341] p 271 
d. Excuses for Nonpayment [§§ 342-343] p 272 
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(1) In General [§ 342] p 272 
(2) Extension of Time [§ 343] p 272: 
C. Parties Affected by Breach of Conditions [§§ 344-346] p 273 
1. In General [§ 344] p 273 
2. Assignees [§ 345] p 273 
3. Mortgagees [§ 346] p 274 
D. Entire and Severable Contracts [§§ 347-349] p 276 


XVII. ESTOPPEL, WAIVER, OR AGREEMENTS AFFECTING RIGHT TO AVOID POLICY 
[§§ 350-428] p 278 
A. General Principles and Application Thereof [§§ 350-356] p 278 
1. In General [§ 350] p 278 j 
2. Waiver and Estoppel Distinguished [§ 351] p 279 
3. What May Be Waived [§ 352] p 201 
4. Mode of Effecting Waiver or Estoppel [§§ 353-354] p 282 
a. In General [§ 353] p 282 
b. Assurances That Policy Is in Force [§ 354] p 284 
5. Consideration [§ 355] p 285 
6. Effect of Waiver [§ 356] p 285 
B. As Affected by Powers of Officers and Agents [§§ 357-366] p 286 
1. In General [§§ 357-363] p 286 
a. Representatives Generally [§ 357] p 286 
b. Officers and Directors [§ 358] p 286 
ce. Agents [§§ 359-361] p 287 
(1) In General [§ 359] p 287 
(2) General Agent [§ 360] p 287 
(3) Soliciting or Other Agent [§ 361] p 289 
d. Adjusters [§ 362] p 290 
e. Attorneys [§ 363] p 291 
2. Effect of Limitations in Policy [§§ 364-365] p 291 
a. In General {§ 364] p 291 
b. Applkication of Limitations [§ 365] p 292 
3. Effect of Statutory Limitations [§ 366] p 293 
C. Knowledge and Notice [§§ 367-375] p 293 
1. In General [§ 367] p 293 
2. Of Officers and Agents [§§ 368-374] p 296 
a. At or Prior to Issuance of Policy [§ 368] p 296 
b. After Issuance of Policy [§ 369] p 298 
ce. How Acquired [§§ 370-371] p 299 
(1) Generally [§ 370] p 299 
(2) As Agent of Another Insurer [§ 371] p 300 
d. Necessity of Agency for Insurer [§§ 372-374] p 300 
(1) In General [§ 372] p 300 
(2) Agent’s Clerk, Subagent, or Partner [§ 373] p 301 
(3) Insurance Broker [§ 374] p 301 
3. Effect [§ 375] p 301 i 
D. Necessity and Sufficiency of Written Waiver [§§ 376-380] p 302 
1. Necessity [§§ 376-378] p 302 
a. In Absence of Express Requirement [§ 376] p 302 
b. When Required by Policy or ‘Statute [§§ 377-378] p 302 
(1) In General [§ 377] p 302 
(2) Construction and Application of Requirements [§ 378] p 304 
2. Form and Sufficiency [§ 379] p 306 
3. Failure to Indorse on or Attach to Policy [§ 380] p 307 
E. Particular Matters Precluding Assertion of Forfeiture [§§ 381-428] p 308 
1. Fault of Agent in Preparation of Application ‘or Policy [§§ 381-388] p 308 
a. In General [§ 381] p 308 
b. Erroneous Interpretation [§ 382] p 310 
c. Omission or Concealment [§ 383] p 310 
d. Insertion of False Statements [§ 384] p 310 
e. Effect of Acts, Omissions, or Bad Faith of Insured [§§ 385-387] p 311 
(1) Reading and Signing [§ 385] p 311 
(2) Making or Failing to Make Objections [§ 386] p 312 
(3) Bad Faith [§ 387] p 312 
f. Necessity of Agency for Insurer [§ 388] p 313 
2. Issuance of Policy [§§ 389-401] p 313 
a. Existing Breach [§§ 389-394] p 313 
(1) In General [§ 389] p 313 
- (2) Of Particular Conditions [§§ 390-394] p 316 
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(a) As to Title or Interest of Insured [§ 390] p 316 
(b) As to Encumbrances [§ 391] p 317 
(ce) As to Additional Insurance [§ 392] p 318 
(d) As to Nature or Condition of Property [§ 393] p 319 
(e) As to Valuation [§ 394] p 320 
b. Future Breach [§§ 395-401] p 320 
(1) In General [§ 395] p 320 
Transfer or Hncumbrance [§ 396] p 320 
Additional Insurance [§ 397] p 320 
Failure to Keep Iron Safe {§ 398] p 32h 
Keeping or Use of Prohibited Article [§ 399] p 321 
Prohibited Occupancy or Use [§ 400] p 322 
Vacancy of Premises [§ 401] p 322 
3. Demand, Acceptance, or Retention of Premiums or Assessments [§§ 402-411] p 323 
a. As Waiver of Breaches Generally [§§ 402-406] p 323 
(1) Demand and Acceptance [§§ 402-405] p 323 
(a) In General [§ 402] p 323. 
(b) Entire or Severable Contract [§ 403] p 325 
(ce) Mistake [§ 404] p 325 
(d) After Loss [§ 405] p 825 
(2) Retention [§ 406] p 325 
b. As Waiver of Delinquency in Payment [§§ 407-411] p 327 
(1) Prior to Loss [§ 407] p 327 
(2) After Loss [§§ 408-409] p 328 
(a) In General [§ 408] p 328 
(b) Whole or Partial Loss [§ 409] p 328 
(83) Stipulations in Policy [§ 410] p 328 
(4) Custom and Course of Dealing [§ 411] p 329 
4. Consent to Assignment to Policy [§§ 412-413] p 329 
a. In General [§ 412] p 329 
b. Subsequent Assignment [§ 413] p 330 
5, Failure to Make Objection or Assert Forfeiture [§§ 414-417] p 330 
a. In General [§ 414] p 330 
b. On Breach of Particular Conditions [§ 415] p 331 
e. Failure to Answer Letters of Insured [§ 416] p 333 
d. Election as to Grounds of Forfeiture |§ 417] p 333 
6. Cancellation and Reinstatement of Policy [§ 418] p 334. 
7. Adjustment or Payment of Loss and Matters Preliminary Thereto [§§ 419-428] p 334 
. Adjustment and Promise to Pay Generally [§ 419] p 334 
. Requiring, Accepting, or Retaining Proofs of Loss [§ 420] p 335 
. Investigation or Examination [§ 421] p 337 | 
. Demand for Separation or Production of Undamaged Property |§ 422] p 337 
Demand or Failure to Demand Production of Books [§ 423] p 337 
Appraisal and Arbitration [§ 424] p 338 
. Payment [§ 425] p 338 
. Election to Rebuild or Repair [§ 426] p 338 
Sale of Salvage |§ 427] p 338 
. Effect of Stipulations against Waiver [§ 428] p 338 
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XVIII. RISKS AND CAUSES OF LOSS [§§ 429-446] p 340 
A. Fire as Proximate Cause [§§ 429-435] p: 340 

1. Loss by Fire [§ 429] p 340 

2. Losses as Consequence of Fire [§§ 430-435] p 340 
a. Fire as Proximate Cause [§ 430] p 340 
b. Damage by Removal [§ 431] p 341 © 
ce. Damage by Water [§ 432] p 341 
d. Loss by Theft [§ 483] p 342 
e. Fall or Blowing Up of Building [§ 434] p 342 
f. Hxplosion [§ 435] p 342 

rae; Limitations as to Causes of Tene [§§ 436-444] p 343 

1. In General [§ 486] p 343 

2. Invasion, Insurrection, Mob Violence, Military Power, Etc. [§ 437] p 348 

3. Theft [§ 438] p 344 _ 

4, Explosion [§§ 439-440] p 344 
a. In General [§ 439] p 344 
b. Of Boiler [§ 440] p 345 

5. Lightning and Earthquake [§ 441] p 345 

6. Falling of Building [§ 442] p 346 

7. Negligence or Misconduct [§§ 443-444] p 347 
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a. Of Insured or His Servants [§ 443] p 347 
b. Of Others [§ 444] p 348 
C. Limitations as to Time and Place of Loss [§ 445] p 348 
D. Limitations as to Use [§ 446] p 349 


XIX. EXTENT OF LOSS AND LIABILITY [§§ 447-468] p 349 
A. Extent of Loss [§§ 447-449] p 349 
1.. Total Loss [§§ 447-448] p 349 
a. In General [§ 447] p 349 
b. Effect of Building Regulations [§ 448] p 351 
2. Partial Loss [§ 449] p 351 
B. Extent of Liability [§§ 450-461] p 351 
1. In General [§§ 450-452] p 351 
a. Cash Value at Time of Loss [§ 450] p 351 
b. Cost of Replacement {§ 451] p 352 
ce. Agreed Valuation [§ 452] p 353 
2. Under Valued Policy Statutes [§§ 453-455] p 354 
a. In General [§ 453] p 354 
b. Effect of Conflicting Stipulations in Policy [§ 454] p 355 
c. Insurance of Part of Value [§ 455] p 356 
3. Partial Loss [§§ 456-457] p 356 
a. In General [§ 456] p 356 
b. Pro Rata Liability [§ 457] p 357 
4. Items Separately Valued [§ 458] p 358 
5. Limitation to Interest of Insured [§§ 459-460] p 358 
a. In General [§ 459] p 358 
b. Of Mortgagor or Mortgagee [§ 460] p 359 
6. Profits, Loss of Rent, Htc. [§ 461] p 360 
C. Concurrent Insurance; Prorating [§§ 462-466] p 361 
1. Full Indemnity [§ 462] p 361 
2. Prorating Liability [§§ 463-466] p 362 
a. General Rule [§ 463] p 362) 
b. Other Insurance Invalid [§ 464] p 362 , 
c. What Insurance Is Concurrent [§ 465] p 363 
d. Specific and General Policies [§ 466] p 364 
D. Duties of Insured after Loss [§ 467] p 365 
KE. Deductions and Offsets [§ 468] p 366 


XX. NOTICE AND PROOFS OF LOSS [§§ 469-529] p 367 
A. Necessity for Giving [§ 469] p 367 
B. By Whom Given [§§ 470-473] p 368 
1. In General [§ 470] p 368 
2. Agent for Insured [§ 471] p 369 
3. Mortgagor or Mortgagee [§ 472] p 369 
4, Assignor or Assignee [§ 473] p 370 
_C. To Whom Given [§§ 474-475] p 370 
1. Notice [§ 474] p 370 
2. Proofs [§ 475] p 371 
D. Time for Giving [§§ 476-480] p 371 
1. Notice [§ 476] p 371 
2. Proofs [§ 477] p 372 
3. Time of Sending and of Receipt [§ 478] p 373 
4. Extension of Time [§ 479] p 373 
5. Effect of Delay [§ 480] p 373 
E. Excuse for Default in Giving [§ 481] p 374 
F. Form and Sufficiency [§§ 482-490] p 375 
1. Notice [§ 482] p 375 
2. Proofs [§§ 483-490] p 376 
a. In General [§ 483] p 376 
b. In Case of Total Loss [§ 484] p 378 
ce. In Particular Respects [§§ 485-489] p 378 
(1) Description and Value [§ 485] p 378 
(2) Interest of Insured and Others [§ 486] p 379 
(3) Encumbrances [§ 487] p 380 
(4) Other Insurance [§ 488] p 380 
(5) Cause and Ojrcumstances of Loss [§ 489] p 381 
d. Verification [§ 490].p 381 
G. Conclusiveness on Insured [§ 491] p 381 
H. Fraud and False Swearing [§§ 492-494] p 382 
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1..In General [§ 492] p 382 
2. What Constitutes [§ 493] p 383 
3. By Agent [§ 494] p 386 
I. Certificate of Magistrate [§ 495] p 386 
J. Production of Books and Documents [§§ 496-497] p 388 
1. In General [§ 496] p 388 
2. Hacuse for Nonproduction [§ 497] p 388 
K. Examination of Insured |§ 498] p 389 
L. Estoppel and Waiver [§§ 499-529] p 390 
. In General [§ 499] p 390 
. Form [§ 500] p 391 
. Effect [§ 501] p 391 
. Partial or Conditional Waiver [§ 502] p 392 
Waiver of Past Default [§ 593] p 392 
. Withdrawal of Waiver [§ 504] p 392 
Waiver of Waiver [§ 505] p 393 
Who May Urge [§ 506] p 393 
. Authority of Officers and Agents [§§ 507-508] p 393 
a. In General [§ 507] p 393 . 
b. Necessity of Writing [§ 508] p 395 
. What Constitutes [\§ 509-529] p 395 
. Hxpress Waiver Generally [§ 509] p 395 
. Implied Waiver Generally |§ 510] p 396 
Failure to Demand Proofs {§ 511] p 397 
. Assistance in Preparation of Proofs; Furnishing Blanks {§ 512] p 398 
. Retaining Notice or Proofs without Objection [§°513] p 398 : 
. Specific Objection as Waiver of Others [§ 514] p 401 
. Unreasonable Delay in Objecting [§ 515] p 401 
. Causing or Inducing Insured to Delay [§ 516] p 403 
Steps for Adjustment or Settlement [§§ 517-520] p 403 
(1) In General [§ 517] p 403 
(2) Appraisal or Arbitration [§ 518] p 405 
(3) Nonwaiver Stipulation or Agreement [§ 519] p 405 
(4) Waiver as to Magistrate’s Certificate [§ 520] p 406 
. Recognition of Liability [§ 521] p 406 
. Denial of Liability or Refusal to Pay |§§ 522-529] p 406 
(1) In General [§ 522] p 406 
(2) What Constitutes [§ 523] p 411 
(3) Partial or Qualified Denial [§ 524] p 411 
(4) To Whom Made [§ 525] p 411 
(5) By Whom Made [§ 526] p 411 ; . 
(6) Waiver as to Magistrate’s Certificate [§ 527] p 411 | 
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(7) Waiver as to Production of Books and Papers [§ 528] p 411 
(8) Waiver as to Examination of Insured [§ 529] p 411 ’ 


XXI. ADJUSTMENT OF LOSS [§§ 530-580] p 411 
A. Adjustment and Settlement [§§ 530-537] p 411 
1. Adjustment Defined [§ 530] p 411 
2. Authority to Adjust and Parties Bound Thereby [§ 531] p 412 
3. Validity and Effect of Adjustment [§ 532] p 413 | 
4. Powers, Duties, and Proceedings of Adjusters [§ 533] p 413” 4 
5. Liability of Adjuster for Negligence [§ 534] p 414 ~g 
6. Hxpenses of Adjustment [§ 535] p 414 
7. Compromise or Settlement [§ 536] p 414 4 
8. Rescinding and Avoiding Adjustment om Settlement [§ 537] p 415 : 
B. Appraisal and Arbitration [§§ 538-578] p 416 
1. Under Policy Provisions [§§ 538-576] p 416 
a. Validity and Construction of Provisions [§ 538] p 416 
b. In Case of Total Loss [§ 539] p 417 
c. Necessity for Disagreement [§ 540] p 417 \ 
d. Demand [§§ 541-548] p 418 
(1) Necessity For [§ 541] p 418 
(2) By Whom Made [§ 542] p 418 
) Sufficiency [§ 543] p 418 j 
(4). Time for Making [§ 544] p 418 
5) Upon Agent [§ 545] p. 419 
.(6) Joint Demand [§ 546] p ‘419 ‘ 
(7) Bona Fide Demand [§ 547] p 419 
(8) Effect of Demanding or Agreeing to Appraisal [§ 548] p 419 
e. Appraisers or Arbitrators and Umpires [§§ 549-556] p 419 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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(1) Appointment and Qualifications of Appraisers or Arbitrators [§ 549] p 419 
(2) Appointment and Qualifications of Umpires [§ 550] p 420 
(3) Status and Duties of Arbitrators or Appraisers [§ 551] p 421 
(4) Joint Action [§ 552] p 421 
(5) When Umpire to Act [§ 553] p 421 
(6) Method of Arriving at and Amount of Umpire’s Finding [§ 554] p 421 
(7) Withdrawal or Resignation of Arbitrator or Appraiser [§ 555] p 421 
(8) Compensation of Appraisers or Arbitrators [§ 556] p 422 
\ f. Proceedings [§§ 557-558] p 422 
(1) In General [§ 557] p 422 
(2) Notice and Hearing [§ 558] p 422 
g. The Award [§§ 559-569] p 423 
(1) Form and Validity [§ 559] p 423 
(2) Effect of Award [§ 560] p 425 
(3) Persons Bound [§ 561] p 425 
(4) Impeachment of Award [§§ 562-569] p 425 
(a) Grounds of Impeachment [§§ 562-568] p 425 
aa. Fraud [§ 562] p 425 
bb.’ Mistake [§ 563] p 426 
cc. Inadequacy [§ 564] 426 
dd. Hacessiveness [§ 565] p 426 
ee. Partiality of Appraisers [§ 566] p 426 
ff. Misconduct of Appraisers [§ 567] p 426 
gg. Misconduct of Parties [§ 568] p 427 
(b) Impeachment by Appraiser [§ 569] p 427 
h. Failure or Refusal to Arbitrate or Failure of Arbitration [§ 570] p 427 
1. Waiver of Appraisement or Arbitration [§§ 571-576] p 429 
1) In General [§ 571] p 429 
(2) Failure to Demand or Accept [§ 572] p 430 
(3) Delay in Demanding or Accepting [§ 573] p 430 
(4) Demal of Liability [§ 574] p 431 
(5) Agreement for Arbitration Differing from Policy [§ 575] p 431 
(6) Wawer of Reappraisement [§ 576] p 431 
2. Arbitration or Appraisal by Agreement [§ 577] p 432 
3. Revocation of Appraisement or Arbitration [§ 578] p 432 
C. Action to Enforce Arbitration or Settlement [§ 579] p 432 
D. Action to Set Aside Award or Settlement [§ 580] p 433 


XXII. RIGHT TO PROCEEDS [§§ 581-600] p 434 
A. Under Provisions of Policy [§§ 581-593] p 434 
. In General [§ 581] p 434 
. Joint Owners [§ 582] p 435 
. Husband and Wife [§ 583] p 436 
Life Tenant; Remainderman [§ 584] p 436 
. Landlord and Tenant [§ 585] p 436 
. Vendor and Purchaser [§ 586] p 437 
. Mortgagor and Mortgagee [§§ 587-591] p 438 
a. In General [§ 587] p 438 
b. Insurance for Benefit of or Payable to Mortgagee [§§ 588-591] p 438 
(1) In General [§ 588] p 438 
(2) Application of Proceeds [§ 589] p 441 
(3) Under Covenant to Insure for Mortgagee [§ 590] p 442 
(4) Other Insurance [§ 591] p 443 
8. Persons Holding Property in Trust; Bailee, Etc. [§ 592] p 443 
9. Legal Representatives; Heirs [§ 593] p 444 
B. Right of Lienholder [§ 594] p 445 
C. Rights of Creditor in General [§ 595] p 445 
D. Rights of Assignee [§§ 596-600] p 445 
1. Validity and Effect of Assignment in General [§ 596] p 445 
2. Assignee Takes Subject to Equities [§ 597] p 446 
3. Restrictions [§ 598] p 447 
4. What Constitutes Assignment [§ 599] p 447 
5. Assignment before Loss as Collateral Security [§ 600] p 447 


XXIII. DISCHARGE OF LIABILITY, CONTRIBUTION, AND SUBROGATION [§§ 601-660] p 448 
A. Option to Restore or Repair; or Take Undestroyed Goods [§§ 601-609] p 448 
1. In General [§ 601] p 448 
2. Manner of Exercising Option [§ 602] p 449 
3. Time of Exercising Option [§ 603] p 449 
4. Waiver [§§ 604-605] p 450 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a. In General [§ 604] p 450 
b. Election to Arbitrate [§ 605] p 450 
5. Effect of Exercise of Election [§§ 606- —609] p 450 
a. In General [§ 606] p 450 
b. Election to Rebuild or Replace [§§ 607-609] p 450 
(1) In General [§ 607] p 450 
(2) Time and Manner of Carrying Out Contract [§ 608] p 451 
(3) Impossibility of Repair or Replacement [§ 609] p 451 
B. Payment of Loss [§§ 610-613] p 461 
1. Time of Payment [§ 610] p 461 
2. Place of Payment [§ 611] p 452 
3. To Whom Made [§ 612] p 452 
4. Method or Medium of Payment [§ 613] p 452 
C. Release [§§ 614-615] p 453 
1. By Insured [§ 614] p 453 
2. By Satisfaction from Third Person [§ 615] p 453 
D. Recovery of Payments Made [§ 616] p 454 
E. Contribution between Insurers [§ 617] p 455 
F. Subrogation [§§ 618-660] p 455 
1. As against Person Bound to Indemnity [§§ 618- 624] p 455 
. In General [§ 618] p. 455 
. Nature and Extent of Right [§ 619] p 457 . 
. Nature of Claim against Third Person [9 620] p 458 
. Assignment of Claim against Third Person [§ 621] p 458 
. Invalidity of Claim against Insurer [§ 622] p 458 
. Release of Third Person by Insured [§ 623] p 459 
g. Recovery of Insurance Money Paid [§ 624] p 460 
2. As against Mortgagor. [§§ 625-626] p 461 
a. Insurance for Mortgagor’s Benefit [§ 625] p 461 
b. Insurance for Mortgagee’s Own Benefit [§ 626] p 461 
3. As against Carrier [§ 627] p 463 
4. Actions to Enforce Rights [§§ 628-660] p 463 
a. In General [§ 628] p 463 
b. Parties [§§ 629-635] p 464 
(1) In General [§ 629].p 464 
(2) Where Loss Does Not Exceed Insurance [§ 630] p 465 
(3) Where Loss Does Exceed Insurance [§ 631] p 460 
(4) Where Respective Portions of Loss Paid by Several Insurers [§ 632] p 467 
(5) Where Wrongdoer Has Paid or Settled [§ 633] p 467 
(6) Bringing in or Substitution of Parties [§ 634] p 467 
(7) Where Claim Assigned to Insurer [§ 635] p 467 
ce. Right of Insurer to Intervene [§§ 636-660] p 467 


XXIV. ACTION ON POLICY [{§§ 661-796] p 468 
A. Nature and Form [§ 661] p 468 
B. Joinder and Splitting of Causes of Action [§ 662] p 468 
C. Conditions Precedent [§§ 663-665] p 468 
1. In General [§ 663] p 468 
2. Notice and Proofs of Loss [§ 664] p 469 
3. Appraisal or Arbitration [§ 665] p 469 
D. Time to Sue [§§ 666-677] p 471 
1. In General [§ 666] p 471 
2. Postponement [§§ 667-668] p 471 
a. In General [§ 667] p 471 
b. Waiver [§ 668] p 472 
3. Limitation [§§ 669-677] p 473 : 
. By Statute [§ 669] p 473 
. By Contract [§ 670] p 474 
. Computation of Time [§ 671] p 476 
. Excuse for Delay [§ 672] p 478 
Commencement of Action [§ 673] p 479 
. New Action [§ 674] p 479 
. Estoppel and Waiver [§§ 675-677] p 481 
(1) In General [§ 675] p 481 ; 
(2) What Constitutes [§ 676] p 481 
(3) Authority of Agents [§ 677] p 483 
E. Jurisdiction [§ 678] p 483 
-F. Venue [§ 679] p 483 
G. Parties [§§ 680-686] p 483 
1. Plaintiff [§§ 680-684] p 483 
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a. In General [§ 680] p 483 
b. Mortgagor and Mortgagee [§ 681] p 484 
c. Assignor and Assignee [§ 682] p 486 
d. Legal Representatives and Supervisors [§ 683] p 486 
‘e. In Actions against Mutual Companies [§ 684] p 487 
2. Defendant [§ 685] p 487 
3. Joinder [§ 686] p 487 
H. Process [§ 687] p 488 
I. Pleading [§§ 688-715] p 488 
1. Declaration, Complaint, or Petition [§§ 688-702] p 488 
. In General [§ 688] p 488 
. Consideration; Premium and Assessments [§ 689] p 489 
Setting Out or Annexing Policy and Accompanying Documents [§ 690] p 489 
. Insurable Interest [§ 691] p 490 
Right to Recover as Beneficiary or Assignee [§ 692] p 492 
. Performance of Warranties and Conditions [§§ 693-696] p 492 
(1) In General [§ 693] p 492 
(2) Notice and Proof of Loss [§ 694] p 493 
(3) Appraisal or Arbitration [§ 695] p 494 
(4) Suit within Time Limited [§ 696] p 495 
- Loss, and Cause and Time Thereof [§ 697] p 495 
. Extent of Loss and of Liability of Insurer [§ 698] p 495 
Nonpayment [§ 699] p 495 ; 
. Accrual of Cause of Action; Prematurity of Swit [§ 700] p 496 
. Anticipating Defenses Generally [§ 701] p 496 
Estoppel and Waiver [§ 702] p 496 
2. Plea, Answer, or Affidavit of Defense [§§ 703-708] p 498 
a. In General [§ 703] p 498 
b. Breach of Warranty or Condition [§§ 704-708] p 500 
(1) In General [§ 704] p 500 
(2) Notice and Proof of Loss [§ 705] p 502 
(3) Appraisal or Arbitration [§ 706] p 502 
(4) Prematurity of Suit [§ 707] p 503 
(5) Limitation of Time to Sue [§ 708] p 503 
3. Replication or Reply [§§ 709-710] p 503 
a. In General [§ 709] p 503 
b. Estoppel and Waiver [§ 710] p 504 
. Rejoinder [§ 711] p 505 
. Demurrer [§ 712] p 505- 
. Amendment [§§ 713-714] p 506 
a. Declaration, Complaint, or Petition [§ 713] p 506 
b. Subsequent Pleadings [§ 714] p 507 
7. Bill of Particulars [§ 715] p 507 
J. Issues, Proof, and Variance [§§ 716-719] p 507 
1. Issues [§ 716] p 507 
2. What Must Be Proved [§ 717] p 508 
3. Evidence Admissible under Pleadings [§ 718] p 509 
4. Variance [§ 719] p 510 
K. Evidence [§§ 720-762] p 512 
1. Presumptions and Burden of Proof [§§ 720-730] p 512 
a. Presumptions [§ 720] p 512 
b. Burden of Proof [§§ 721-730] p 514 
(1) In General [§ 721] p 514 
(2) Ownership or Insurable Interest [§ 722] p 514 
(3) Existence and Validity of Contract [§ 723] p 515 
(4) Fraud and Misrepresentation [§ 724] p 515 
(5) Performance or Breach of Warranty or Condition [$9 725-728] p 516 
(a) In General [§ 725] p 516 ; 
(b) Notice and Proofs of Loss [§ 726] p 517 
(c) Appraisal or Arbitration [§ 727] p 518 
(d) Estoppel and Waiver [§ 728] p 518 
(6) Cause of Loss [§ 729] p 518 
(7) Extent of Loss and of Liability [§ 730] p 519 
2. Admissibility [§§ 731-753] p 520 
a. In General [§ 731] p 520 
b. Insurable and Beneficial Interest [§ 732] p 521 
ce. Application for Insurance [§ 733] p 522 
d. Policy or Contract [§§ 734-735] p 522 
(1): In General [§ 734] p 522 
(2) Cancellation [§ 735] p 524 
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e. Identification of Property [§ 736] p 524 
f. Fraud and Misrepresentation [§ 737] p 524 
g. Performance or Breach of Warranty or Condition [§§ 738-745] p 526 
(1) In General [§ 738] p 526 
(2) Increase of Risk [§ 739] p 526 
(3) Other or Additional Insurance [§ 740] p 527 
(4) Change of Title or Interest [§ 741] p 528 
(5) Notice and Proofs of Loess [§§ 742-743] p 528 
(a) In General [§ 742} p 528 
(b) Fraud and False Swearing [§ 743] -p 529 
(6) Estoppel and Waiver [§§ 744-745] p 529 
(a) In General [§ 744] p 529 
(b) Notice and Proofs of Loss [§ 745] p 531 
h. Wrongful or Criminal Cause of Loss [§ 746] p 531 
i. Extent of Loss; Amount of Damages [§§ 747-753] p 533 
(1) In General [§ 747] p 533 
(2) Inventories, Books of Account, and Invoices }§ 748] p 534 
(3) Value of Property [§§ 749-750] p 535 
(a) In General [§ 749] p 535 
(b) Tests of Value [§ 750] p 536 
(4) Prescribed Methods of Ascertaining or Fixing Loss or Value [§§ 751-752] p 
537 
Oy) ep General [§ 751] p 537 
p (b) Appraisal or Arbitration [§ 752] p 537 
(5) Proofs of Loss as Evidence [§ 753] p 537 
3. Weight and Sufficiency [§§ 754-762] p 538 
a. In General [§ 754] p 538 
b. Ownership or Insurable Interest [§ 755] p 539 
ce. Policy or Contract [§ 756] p 539 
d. Fraud or Willful Wrong [§§ 757-758] p 540 
(1) Fraud or False Swearing [§ 757] p 540 
(2) Incendiarism [§ 758] p 542 
e. Performance or Breach of Warranty or Condition [§§ 759-751] p 542 
(1) In General [§ 759] p 542 
(2) Notice and Proofs of Loss [$ 760] p 544 
(3) Estoppel and. Waiver [§ 761] p Bad, > 
f. Cause and Extent of Loss; Amount of Damages [§ 762] p 545 i 
L. Trial [§§ 763-783] p 547 
1. In General [§ 763] p 547 
2. Reception of Evidence |§ 764] p 547 
3. Reference [§ 765] p 548 
4. Questions of Law and of Fact [§§ 766-776] p 549 
a. General Rules [§ 766] p 549 
b. Particular Questions [§§ 767-776] p 551 
(1) Agency [§ 767] p 551 
(2) Appraisal or Arbitration [§ 768] p 552 
(3) Conditions and Warranties [§ 769] p 553 
(4) Eatent of Loss [§ 770] p 556 
(5) Falsity and Materiality of Representations or Concealment [§ 771] p 556 
(6) Fraud and False Swearing [§ 772] p 557 
(7) Identification of Property [§ 773] p 558 
(8) Incendiarism [§ 774] p 558 
(9) Increase of Hazard [§ 775] p 558 
(10) Notice and Proof of Loss [§ 776] p 559 
5. Instructions [§§ 777-781] p 561 
a. In General [§ 777] p 561 
b. Submission of Issues [§ 778] p 564 
e. Charging on Evidence or Facts [§ 779] p 565 ‘ 
d. Conformity to Pleadings and Evidence [§ 780] p 566 | 
e. Requests [§ 781] p 566 
6. Verdict and Findings [§§ 782-783] p 567 
a. In General [§ 782] p 567 
b. Special Verdict or Findings [§ 783] p 567 
M. Judgment [§§ 784-788] p 569 
1. In Genéral [§ 784] p 569 
2. Conformity to Pleadings, Evidence, and Verdict or Findings [§ 785] p 570 
3. Judgment by Default [§ 786] p 570 aoa! 
4. Arrest of Judgment [§ 787] p 571 
5. Enforcement [§ 788] p 571 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 
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New Trial [§ 789] p 
Appeal and Error [§§ 790-792] p 571 
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1. In General [§ 790] p 571 
2. Review [§ 791] p 572 


3. Harmless Error 
Costs [§ 793] p 573 


[§ 792] p 572 


Damages [§§ 794-796] p 575 


1. In General [§ 794] p 575 
2. Interest [§ 795] p 575 
3. Special Damages and Attorney’s Fees [§ 796] p 577 


Criminal responsibility for burning property with intent 


to defraud insurer see Arson § 25 


Garnishment of interests under fire insurance policies 


see Garnishment [20 Cyc 996]. 
Leased property, rights 


seq]. 
Mortgaged property, 


seq]. 


§ 1] Fire insurance is a contract of insurance 1 
by which the insurer, for a consideration, agrees to 
indemnify the insured against loss of or damage 
It is a mercantile contract, 


to property by fire.? 


1. Insurance contract generally 
see Insurance § 1. 

2. Lycoming F. Ins. Co. v. Haven, 
95 U. S. 242, 24 L. ed. 473; Warren v. 
Davenport F. Ins. Co., 31 Iowa 464, 7 
AmR 160; Com. v. Metropolitan L. 
Ins. Co., 254 Pa. 510, 514, 98 A 1072. 
See In re Fire Certificates, 20 Pa. 
Dist. 825 (contract to restore or re- 
place leased property destroyed by 
fire not fire insurance contract). 

[a] Similar definitions.—(1) “A 
contract with the owner of property, 
or some interest therein, to in- 
demnify him against loss or damage 
by fire.” Durham v. Fire, etc., Ins. 
Co., 22 Fed. 468, 470, 10 Sawy. 526. To 
same effect Donnell v. Donnell, 86 Me. 
518, 30 A 67. (2) “A contract of in- 
demnity ...to reimburse the in- 
sured for his actual loss [by fire] not 
exceecing an agreed sum.” Getchell 
v. Mercantile, ete. F. Ins. Co., 109 
Me. 274, 277, 83 A 801, 42 LRANS 
135, AnnCas1913E 738. (3) “By such 
contract the insurer agrees to com- 
pensate the assured for loss by fire 
of certain property, for a given time.” 
Johannes vy. Phenix Ins. Co., 66 Wis. 
50, 53, 27 NW 414, 57 AmR 249. (4) 
See also Draper v. Delaware State 
Grange Mut. F. Ins. Co., 28 Del. 143, 
91 A 206; Dover Glass Works Co. v. 
American F. Ins. Co., 15 Del. 32, 29 A 
1039, 65 AmSR 264. si 

{b] Life insurance distinguished.— 
“A life policy is a contract to pay 
a certain sum at an indefinite time; a 
fire policy is a contract to indemnify 
in case of loss.’’ Com. v, American 
L. Ins. Co., 162 Pa. 586, 595, 29 A 660, 
42 AmSR 844. rf 

8. Brooklyn First Baptist Church 
v. Brooklyn F. Ins. Co., 19 N. Y¥. 305 
[rey 18 Barb. 69]. 

4. U. S.—Phceenix Mut. L. Ins. Co. 
v. Bailey, 13 Wall. 616, 20 L. ed. 
501; In re Stucky Trucking, etc., Co., 
240 Fed. 427; Nelson v. Continental 
Ins. Co., 182 Fed. 783, 105 CCA 215, 31 
LRANS 598; In re West _ Norfolk 
Lumber Co., 112 Fed. 759; Virginia- 
Carolina Chemical Co. v. Sundry_Ins. 
Co., 108 Fed. 451; Langan v. Atna 
Ins. Co., 96 Fed. 705; Kiesel v. Sun 
Ins. Office, 8&8 Fed. 243, 31 CCA 515; 
Hedger v. Union Ins. Co., 17 Fed. 498; 
Spare v. Home Mut. Ins. Co., 15 Fed. 
107, 8 Sawy. 618; Hidden v. Slater 
Mut. F. Ins. Co., 12 F. Cas. No. 6,463, 
2 Cliff. 266. ’ 

Cal.—Whitney Est. Co. v. Northern 

[26 C. J.—2] 


and duties of 
lessee see Landlord and Tenant [24 Cyc 1099 et 


rights and duties of mortgagor 
and mortgagee see Mortgages [27 Cyc 1259 et 
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Other kinds of insurance see Imsurance and crogs ref- 


erences thereunder. 


Proceeds of policy: 


Assets of decedent’s estates see Executors and Ad- 


lessor and 


Ministrators § 356. 
Exemption from execution see Exemptions § 140. 


Reduction of damages by insurance see Damages § 228. 


Cyc 1644]. 
I. DEFINITION 


the usages and 
contract is one 
character as a 


Assur. Co. ibd Cal. 521, 101, P 911, 
23 LRANS 1238, 18 AnnCas 5612. 

Conn.—Glendale Woolen Co. v. Pro- 
Bae Ins. Co., 21 Conn. 19, 54 AmD 

Del.—Draper v. Delaware State 
Grange Mut. F. Ins. Co., 28 Del. 143, 
915A '206, 

Ga.—Henderson Warehouse Co. v. 
Brand, 105 Ga. 217, 31 SE 551. 

ill—Forest City Ins. Co. v. Har- 
desty, 182 Ill. 39, 55 NE 139, 74 AmSR 
161; Niagara F. Ins. Co. v, Heenan, 
181 Ill. 575, 54 NE 1052; Honore v. 
Lamar F. Ins. Co., 61 Ill. 409; Schultz 
Vulome-Ins:; Co. 2.205, Til! Ac. 297: 

Ind.—Pittsburgh, ete. R. Co. v. 
Home Ins. Co., 183 Ind. 355, 108 NE 
525, AnnCas1918A 828; Hagle Ins. Co. 
v. Lafayette Ins. Co., 9 Ind. 443; Ger- 
man F. Ins. Co. v. Greenwald, 51 Ind. 
A. 469, 99 NE 1011; I'ranklin Ins. Co. 
Naat eeue 238 Ind. A. 549, 54 NE 
172. 

Iowa.-—Gerlach vy. Grain Shippers 
Mut, F. Ins. Assoc., 156 Iowa 333, 136 
NW 691; Bartling v. German Mut. 
Lightning, etc., Ins. Co., 154 Iowa 335, 
134 NW 864; Davis v. Bremer County 
Farmers’ Mut. F. Ins. Assoc., 154 
Iowa 326, 134 NW 860, 862 [cit Cyc]; 
Chickasaw County Farmers’ Mut, F. 
Ins. Co. v. Weller, 98 Iowa 731, 68 
NW 443; Warren v. Davenport F. 
Ins. Co., 31 Iowa 464, 7 AMR 160. 

Ky.—Thuringia Ins. Co. v. Malott, 
111 Ky. 917, 64 SW 991, 23 KyL 1248, 
55 LRA 277; Hartford F. Ins. Co. v. 
McClain, 85 SW _ 699, 27 KyL 461; 
Niagara F. Ins. Co. v. Heflin, 60 SW 
393, 22 KyL 1212; New York Home 
Ins. Co. v. Gaddis, 3 KyL 159. 

La.—Marchesseau. v. Merchants’ 
Ins. Co., 1 Rob. 438. 

Me.—Getchell vy. Mercantile, etc., 
Ins. Co., 109 Me. 274, 83 A 801, 42 
LRANS 135, AnnCas1913E 738; Hilton 
v. Phoenix Assur, Co., 92 Me. 272, 42 
A 412; Lane v. Maine Mut. F. Ins. 
Co., 12 Me. 44, 28 AmD 150. 

Md.—Palatine Ins. Co. v. O’Brien, 
107 Md. 341, 68 A 484, 16 LRANS 
1055; Svea Assur, Co. v. Packham, 
92 Md. 464, 48 A 359, 52 LRA 95; 
Wm. Skinner, etc., Shipbuilding, etc., 
Co, v. Houghton, 92 Md. 68, 48 A 85, 
84 AmSR 485; Hartford F. Ins. Co. v. 
Keating, 86 Md. 130, 38 A 29, 63 
AmSR 499; Whiting v. Independent 
Mut. Ins. Co., 15 Md. 297; Franklin 
F. Ins. Co. v. Hamill, 6 Gil! 87. 

Mass.—Underwood y. Winslow, 234 


AND NATURE 


having its origin in, and deriving its incidents from, 


Vendor and purchaser, rights and duties as to insur- 
ance of property see Wendor and Purchaser [39 


laws of commercial nations. The 
of indemnity only,* and from its 
contract of indemnity the result 


Mass. 550, 125 NE 681; Cutting v. 
Atlas Mut. Ins. Co., 199 Mass. 380, 
85 NIX 174; Tabbutt v. American Ins. 
Co., 185 Mass. 419, 70 NE 430, 102 
aie 353; Wilson y. Hill, 3 Mete. 

Minn.—Imperial El. Co. v. Bennett, 
127 Minn. 256, 261, 149 NW 372 [cit 
Cyer. 

Mo.—Mullard y. Beaumont, 194 Mo. 
69, 185 SW 547, 548 [cit Cyc]; Key 
v. Continental Ins. Co., 101 Mo. A. 
344, 74 SW 162, 

Nebr.—Bassett v. Farmers’, etc., 
Ins. Co., 85 Nebr. 85, 122 NW 703, 
19 AnnCas 252; Stanisics v. Hartford 
FE. Ins. Co., 83 Nebr. 768, 120 NW 435. 
H.—Cummings  v. Cheshire 
PVE oi eras. | CO Ep ome Ee 


N. J.—Kase v. Hartford F. Ins. Co., 
58 N. J. L. 34, 32 A 1057; Palmer v. 
McFadden, 86 N. J. Eq. 377, 98 A 
462; Philadelphia Fire Assoc. v. Schel- 
lenger, 84 N. J. Eq. 464, 94 A 615. 

N. Y.—Cross v. National F. Ins. Co..,. 
132 N. Y. 133, 30 NE 390; Bangs v. 
Gray, 12 N. Y. 477 [rev 15 Barb. 264]; 
Murdock v. Chenango County Mut. 
Ins. Co; 2) N.Y. 200% Peapod yan. 
Washington County Mut. Ins. Co., 20 
Barb. 339. 

Oh.—Farmers’ Ins. Co. vy. Butler, 


County 
457 


38 Oh. St. 133; Commercial Mut, Ins. 
Co.) va Detroity Bt GM. Insta Conm3 Si 
Oh. St. 11, 48 AmR 413; Walrath v. 
Royal ins Co.,016 Ob Cis sete 4a Ss 
Oh. Cir. Dee, 233; Brown v. Hart= 
ford F.. Ins. Co., 12 OhS&CP 358. 
Pa.—Scheel v. German-American 
Ins. Co., 228 Pa. 44, 76 A 507; Meigs 
v. Insurance Co. of North America, 
205 Pa. 378, 54 A 1053; Grandin v. 
Rochester German Ins. Co., 107 Pa. 
26; Eureka Ins, Co. v. Robinson, 56 
Pa. 256, 94 AmD 65; Commonwealth 
ree Co. v. Sennett, 37 Pa. 205, 78 AmD 
Porto Ricc.—Miller v. Northern As- 
sur. Co., 1 Porto Rico Fed. 420;. Ro-~ 
driguez v. North German F., Ins. Co., 
1 Porto Rico Fed. 235. 
Tenn.—Quarles v. Clayton, 87 Tenn. 
308, 10 SW 505, 3 LRA 170; State Ins. 
Co. v. Hughes, 10 Lea 461; Bostick v. 
Maxey, 5 Sneed 173. 
Tex.—Philadelphia Fire Assoc. v. 
Strayhorn, (Commn, A.) 211 SW 447; 
Springfield F. & M. Ins. Co. vy. Boon, 
(Civ. A.) 194 SW 1006, 1009 [cit Cyc]. 
Wis.—Stanhilber v. Mutual Mill 
Ins. Co., 76 Wis. 285, 45 NW 221; 
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also follows that it is a personal contract with 
the insured,> which does not run with the insured 
property ° unless expressly so stipulated ;? 


FIRE INSURANCE 


and, in | insurer.® 


the absence of an assignment of the policy with in- 


[§ 2] A. Necessity to Validity. 


of the contract as one of indemnity *° requires that 
insured shall have some interest in the property 
which will be injuriously affected or imperiled by 


Johannes 
50, 27 NW 414, 57 AmR 249. 


Eng.—Castellain v. Preston, 11 Q. 
B, D. 880; Darrell v. Tibbitts, 5 Q. 
B. D. 560; Rayner v. Preston, 18 Ch. 


Dyed Dalby v. India, etce., L. Assur. 
Co., 45 ©. B.. 365,80 ECL. 365, 139 
Reprint 465, 13 ERC 383; Mason v. 
Sainsbury, 3 Dougl. 61, 26 “CL SE GS) 
Reprint 538; Brittcn v. Royal Ins. 
Co., 4 F. & F. 905; Chapman v. Pole, 
22 L. T. Rep. N.-S,. 306. 

Can.—Clark v. Shenran Imperial 
MisiCos s4- Cant, Si Cul925 

Ont.—Ferguson v. Byer, 43 Ont, L. 
190; Keefer v. rag, Co.,- 26° Ont. 
A. 277 [app allowed on other grounds 
31 Can. S. C. 144]; Devlin v. Queen 
Ins. Co., 46 U. C. Q. B. 611; Hamilton 
Bank v. Western Assur, Co., 38 U. C. 
Q. B. 609. 

“It is not a contract to insure prop- 
erty against fire, but is one to insure 
the owner of property against loss by 
fire. Destruction by fire of the prop- 
erty described in the contract of in- 
surance is not the contingency upon 
which the insurer promises to in- 
demnify the insured. It is only 
when by fire the insured has sus- 
tained a loss that the insurer may be 
called upon to perform its contract 
of indemnity.” Draper v. Delaware 
State Grange Mut. F. Ins. Co., 28 Del. 
143, 145, 91 A, 206. To same effect 
Amusement Syndicate Co. v. Prussian 
ae Ins. Co., 85 Kan. 616, 118 P 


“The contract of insurance, as all 
know, is a contract of indemnity, up- 
on the terms and conditions specified 
in the policy of insurance. It is a 
peculiar contract—and one of hazard 
purely. The insurer undertakes, for 
a comparatively small premium, to 
guaranty the insured against loss or 
damage, upon the exact terms and 
conditions agreed on, and upon no 
other.’ Glendale Woolen Co. v. Pro- 
tection Ins. Co., 21 Conn. 19, 31, 54 
AmD 309. 

5. U. S.—Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 
L. ed. 1044; Columbia Ins. Co. v. Law- 
rence, 10 Pet. 507, 9 L. ed. 512; In re 
Stucky Trucking, etc., Co., 240 Fed. 
427; In re West Norfolk Lumber Co., 
112 Fed. 759; Virginia-Carolina Chem- 
ical Co. v. Sundry Ins. Co., 108 Fed. 
451, 

Ala.—Shadgett v. Phillips, etc., Co., 
131 Ala.’ 478, 31 S 20, 90 AmSR 95, 
56 LRA 461. 

Cal.—Bergson v. Builders’ Ins. Co., 
88 Cal. 541. 

Del.—Draper v. Delaware State 
Grange Mut. F. Ins. Co., 28 Del. 143, 
oF A 206. 

Til.—Lindley v. Orr, 83 Ill. A. 70. 

Ind.—Miles Lamp Chimney Co. v. 
Erie F. Ins. Co., 164 Ind. 181, 73 
NE 107; Moffitt v. Phenix Ins. Co., 11 
Ind. A. 233, 38 NE 835. 

Inowa.—Bartling v. German Mut. 
Lighting, etc., Ins. Co., 154 Iowa 335, 
134 NW 864; Davis v. Bremer County 
Warmers’ Mut. F. Ins. Assoec., 154 
Iowa 326, 134 NW 860, 862 [cit Cyc]; 
Simeral v. Dubuque Mut. F. Ins. Co., 
18 Iowa 319. 

Kan.—Amusement Syndicate Co. v. 


Prussian Nat. Ins. Co., 85 Kan. 616, 
118 P 76. 
Ky. 61 SW 


700, 22 KyL 1789. 


v. Phenix Ins. Co., 66 Wis. ] ee 


Il. INSURABLE INTEREST 
The definition 


a.—King v. Preston, 11 La. Ann. 


Me.—Lyford v. Connecticut F. Ins. 
Co., 99 Me. 2738, 58 A 916; Adams Vv. 
Rockingham Mut. F. Ins. Co., 29 Me. 
292, 294; Lane v. Maine Mut. F. Ins. 
Co., 12 Me. 44, 28 AmD 150. 

Ma.—Wm. Skinner, etc., Shipbuild- 
ing, etc., Co. v. Houghton, 92 Md. 68, 
48 A 85, 84 AmSR 485. 

Mass.—-Swaine v. Teutonia F. Ins. 
Co., 222 Mass. 108, 109 NE 825; Fogg 
Vv. Middlesex Mut: F. Ins. Co; 10 Cush. 
337; Wilson vy. Hill, 3 Metc. 66. 

Mich.—Disbrow v. Jones, Harr. 48. 

Minn.—Imperial El. Co. v. Bennett, 
127 Mirn. 256, 261, 149 NW 372 [cit 
Cye]; Culbertson v. Cox, 29 Minn. 
309, 13 NW 177, 43 AmR 204. 

Mo.—Millard v. Beaumont, 194 Mo. 
A. 69, 185 SW 547, 548 [cit Cyc]; 
Doggett v. Blanke, 70 Mo. A. 499; 
Jecko v. St. Louis F. & M. Ins. Co., 
7 Mo. A. 308. 

Nebr.—Stephenson v. Germania F. 
Ins. Co., 100 Nebr. 456, 160 NW 962, 
LRA1917D 307; New England L. & T. 
ey Vv. Kenneally, 38 Nebr. 895, 57 NW 
7 

N. H.—Lahiff v. Ashuelot Ins. Co., 
60 N. H. 75; Cummings v. Cheshire 
County Mut. F., Ins. Co., 55 N. H. 457. 

N. J.—Kase v. Hartford F. Ins. Cos 
HSN. 25. Tae 845 32-4 1057. 

N. Y.—Germania F. Ins. Co. v. Home 
Ins: .Co., 144. N.#Y.' 195, 39 NE) 77%, 43 
AmSR 749, 26 LRA 591 {aff 4 Misc. 
443, 24 NYS 357]; Lett v. Guardian 
F. Ins. Co,, 125 N. Y. 82, 25 NE 1088 
[aff.52 Hun 570, 5 NYS 526]; Hast- 
ings v. Westchester F. Ins. Co., 73 
N. Y.:141 [aff 12 Hun 4161; Wyman 
v. Prosser, 36 Barb. 868 [mod on 
other grounds 26 N. Y. 253]; Shotwell 
v. Jefferson Ins. Co.,. 18 N, Y. Super. 
247; Peo. v. Beigler, Lalor 133; Hup- 
fel v. Boston F. Ins. Co., 55 Misc. 
125,104 NYS 659; Altna E Ins. Co: 
v. Tyler, 16 Wend. 385, 30 AmD 90. 
But see Gates v. Smith, 4 Hdw. 702 
(where the policy paSsed on a par- 
tition sale after confirmation but be- 
fore conveyance). 

Oh.—Gilbert v. Port, 28 Oh. St. 
276; Mt. Vernon Mfg. Co. v. Summit 
County Mut. F. Ins. Co., 10 Oh. St. 
347; Hubbard v. Austin, 8 OhS&CP 
111, 6 OhNP 249. 

Or.—Mercer v. Germania Ins. Co., 
88 Or, 410, 171 P 412. 

Pa.—Wilson vy. Trumbull Mut. F. 
Ins. 'Co:, 19 (Paswoiten! Kine) iv. (Lane 
caster County Mut. Ins. Co., 45 Pa. 
Super. 464; Olyphant Lumber Co.) v. 
People’s Mut. Live-Stock ins. Co., 4 
Pa. Super. 100. 

R. I.—Hoxsie v. Providence Mut. 
ing: pon) 6aR> Eepbii, 

Tenn.—American Steam Laundry 
Co. v. Hamburg-Bremen F. Ins. Co., 
121 Tenn. 13, 113 SW 394, 21 LRANS 
442; Bennett v. Featherstone, 110 
Tenn, 27, 71 SW 589; Quarles vy. Clay- 
ton, 87 Tenn. 308, 10 SW 505, 3 LRA! 
170; Hobbs v. Memphis Ins. Co., 1 
Sneed 444. 

Tex.—Connally v. ‘Hopkins, (Civ. 
A.) 195 SW 656; Springfield F. & M. 
Ins; "Cos Ww: Boon, (Civ. A.) 194 SW 
1006; Hartford F: Ins. Co. v. Ran- 
som, -(Civ, A.) 61 SW 144. 

Vt.—Wood vy. Rutland, ete. Mut. 
Bins Co., 31 Vte 552: 

W. Va.—Morgan y. American Cent. 
Ins.1'Co., “805 “(W2n,Vaes 19925. SH) 84. 


: Li a 
For later cases, developments and changes in the law see ‘cumulative Annotations, same title, page and note number. 


[§§ 1-2 


surer’s consent,’ the purchaser of the interest of 
insured in the property acquires no privity with 


destruction of or injury to the property by fire. 
If the person procuring or holding the contract of 
insurance has no such interest the contract is in- 
valid,!t the objection to such contract being that 


LRA1917D 1049. 

Eng.—Rayner vy. Preston, 18 Ch. D. 
1; Sadlers Co. v. Badcock, 2 Atk. 554, 
26 Reprint 733; Lynch v. Dalzell, 4 
Bro. P. C. 431, 2 Reprint 292; Daly v. 
Lynch, 3 Bro. P. C. 478, 1 Reprint 
an Poole v, Adams, 33 L. J. Ch. 

Que.—Forgie v. Royal Ins, Co. 16 
LCJur 34. 

“A contract for fire insurance is 
one of personal indemnity into which 
the character of the insured for 
trustworthiness and prudence enters 
as material to the risk.” Key v. Con- 
tinental Ins. Co., 101 Mo. A. 344, 350, 
74 SW 162. 

[a] Insurance upon property does 
not necessarily pass with a sale of 
the property even as between the 
vendor and .vendee, and even a cov- 
enant in a contract of sale or mort- 
gage that the holder shall procure 
insurance does not inure to the ben- 
efit of the other party without an ex- 
press stipulation. Lees vy. Whiteley, 
Li.--R. 92) iq. 143; 

{b] Although the ownership of the 
property is acquired by descent, the 
rule still holds true. Mildmay v. 
wolehem 3 Ves. Jr. 471, 30 Reprint 

[c] The assignment of a mortgage 
does not transfer a policy held by 
the mortgagee, when the written 
transfer does not, in terms, under- 
take to assign it, and the assignee 
of the mortgage has no right of ac- 
tion as mortgagee to recover on the 
policy. Weinberger v. Agricultural 
Ins. Co., 80 N. J. Ti. 202; °%6 A “343% 
Kupfersmith v. Delaware Ins. Co., 80 
IN. Ji. do! V9AE UTE N As 329 

Assignment of contract or policy 
see infra §§ 150-157. 

6. See cases supra note 5, 

Loss of insurable ta yerere by sale 
of property see infra § 23 

7. lLahiff v. Ashuelot Ins. Co., 60 
N. H. 75; Cummings y. Cheshire 
County Mut. F. Ins. Co. 55 N. H. 
457; Sanders vy, Hillsborough Ins. Co., 
44 N. Ii. 288; Gilbert v. Port, 28 Oh. 
St. 276; Farmers’ Bank y. Mutual 
Assur. Soc, 4 Leigh (31 Va.) 69 
(where under the rules and regula- 
tions of the company a mortgage of 
the insured buildings operated as an 
assignment of the policy). 

8. See infra § 150 et seq. 

9. See cases supra note 5. 

10. See supra § 1. 

11. U. S—Howard F, Ins. Co. v. 
Chase, 5 Wall. 509, 18 L. ed. 524; Wil- 
liams v. North German ins, Co., 24 
Fed. 625; Spare v. Home Mut. Ins. 
Co., 15 Fed. 707, 8 Sawy. 618; Perry 
v. Mechanics’ Mut. Ins. Co., 11 Fed. 
478; Hidden v. Slater Mut. F. Ins. Co., 
12 F. Cas. No. 6,463, 2 Cliff. 266; 
Porter v. Attna Ins. Co., 19 &. Cas. 
No. 11,286, 2 Flipp: 106; Seamans v. 
Loring, 21 F. Cas, No. 12,588, 1 Mason 
127; Haneox v. Fishing Ins. Co., 11 
F. Cas. No. 6,013, 3 Sumn,. 132. 

Ala.—Pope v. Glenn Falls Ins. Co., 
136 Ala. 670, 34 S 29; Commercial F. 
Ins, Co, v. Capital City Ins. Co., 81 
Ala. 320, 8 S 222, 60 AmR 162. 

Del. —Draper v. Delaware State 
Grange Mut. F. Ins. Co., 28 Del. 143, 
91 A 206, 207 [eit Cyel. 

D. amburg-Bremen F, 
Co. v. Lewis, 4 App. 66. 


roa 2 Ins. 
Ga.—Monroe v. Southern Mut. Ins, 


ai 
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§ 2] 


it is a mere wager on an event in the happening 


of which insured has no interest.22 


the policy includes property in which insured has 
the required interest, along with other property in 


Co., 63 Ga. 669; Fenn v. New Or- 
leans Mut. Ins. Co., 538 Ga. 578. 

Ill. Lycoming F. Ins. Co. v. Jack- 
son, 83 lil. 302, 25 AmR 3886; Andes 
Ins. Co. v. Fish, 71 Ill. 620; Illinois 
Mut. F. Ins. Co. v. Marseilles Mfg. 
Co., 6 Ill. 236; Randolph Mut. Ins. 
Co. v. Lorenz, 147 Ill. A. 154. 

Ind.—Traders Ins. Co. v. Newman, 


120 Ind. 554, 22 NE 428; Pheenix Ins.. 


Co. v. Benton, 87 Ind. 132; Home Ins. 
Co. y. Duke, 75 Ind. 535; Bersch v. 
Sinnissippi Ins. Co., 28 Ind. 64; 
Phenix Ins. Co. v. Moffitt, (A.) 51 NE 
948; Ohio Farmers’ Ins. Co. v. Vogel, 
30 Ind. A. 281, 65 NE 1056; Vernon 
Ins., etce., Co. v. Toronto Bank, 29 
Ind. A. 678, 65 NE 23. 

- Iowa.—Bartling v.' German Mut. 
Lighting, etc., Ins. Co., 154 Iowa 
335, 134 NW 864; Henning v. West- 
ern Assur. Co., 77 Iowa 319, 42 NW 
308; Baldwin v. State Ins. Co., 60 
Iowa 497, 15 NW 300; Ayres v. 
Hartford F. Ins. Co., 17 Iowa 176, 
85 AmD 553. 

Ky.—Niagara F. Ins. Co. v. Layne, 
162 Ky. 665, 172 SW 1090; Royal Ins. 
Co. v. Horton, 7 KyL 84, 14 InsLJ 
871. 

La.—Power v. Ocean Ins. Co., 19 
La. 28, 36 AmD 665; Macarty v. 
Commercial Ins. Co., 17 La. 365; 
Alliance Mar. Assur. Co. v. Louis- 
iana State Ins. Co., 8 La. 1, 28 AmD 
als 

Me.—Buffalo Fertilizer Co. 'v. 
Aroostook Mut. F. Ins. Co., 109 Me. 
483, 84 A 1078; Lyford v. Connecticut 
Co., 99 Me. 2738, 58 A 916; 
Sawyer v. Mayhew, 51 Me. 398; Fol- 
som v. Merchants’ Mut. Mar. Ins. 
Co., 38 Me. 414. 

Md.—Bennett v. Mutual F. Ins. Co., 
100 Md. 337, 60 A 99; Hartford F. 
Ins. Co. vy. Keating, 86 Md. 130, 38 
A 29, 68 AmSR 499. 

Mass.—Morrison v. Boston Ins. Co., 
234 Mass, 453, 125 NH 698; O’Neill v. 
Queen Ins. Co., 230 Mass. 269, 119 
NE 678; Mowles v. Boston Ins. Co., 
226 Mass. 426, 115 NE 666; McClus- 
key v. Providence Washington Ins. 
Co., 126 Mass. 306; King v. State Mut. 
F. Ins. Co., 7 Cush. 1, 54 AmD 683; 
Wilson v. Hill, 3 Metce. 66; Rider v. 
Ocean Ins. Co., 20 Pick. 259; French 
v. Hope Ins. Co., 16 Pick. 397; Stet- 
son v. Massachusetts Mut. F. Ins. Co., 
4 Mass. 330, 3 AmD 217; Amory v. 


Gilman, 2 Mass. 1. 5, 
Mich.—Crossman y. American Ins. 
Co., 198 Mich. 304, 164 NW 428, 


LRA1918A 390; Balow v, Teutonia 
Farmers’ Mut. F. Ins. Co., 77 Mich. 
540, 43 NW 924; Agricultural Ins. 
Co. v. Montague, 88 Micn. 548, 31 
AmR 326; Clay Fire, etc. Co. v. 
Huron Salt,’ ete., Mfg. Co., 31 Mich. 
346. 

Minn.—Culbertson vy. Cox, 29 Minn. 
309, 13 NW 177, 438 AmR 204. 

Mo.—Gustin v. Concordia F. Ins. 
Co., 90 Mo. A. 373; Harness v. Na- 
tional F. Ins. Co., 62 Mo. A. 245. 


Nebr.—Bassett v. Farmers’, etc., 


Ins. Co., 85 Nebr. 85, 122 NW 703, 
19 AnnCas 252. 
N. H.—French v. Rogers, 16 N. 


TeelG vie 

N. Y.—Cross v. National F, Ins. 
Co., 132 N. Y, 133, 30 NE 390; Riggs 
v. Commercial Mut. Ins. Co., 125 N. Y. 
7, 25 NE 1058, 21 AmSR 716, 10 LRA 
684; Rohrbach v. Germania F. Ins. 
Co., 62 N. Y. 47, 20 AmR 451; Shear- 
man v. Niagara F. Ins. Co., 46 N. Y. 
526, 7 AmR 380 [aff 32 N. Y. Super. 
470, 40 HowPr 393]; Clinton v. Hope 
Ins. Co., 45 N. Y. 454; Fowler v. 
New York Indemn. Ins. Co., 26 N. 
Y. 422; Ruse v. Mutual Ben. L. Ins. 
Co., 23 N. Y. 516; Grosvenor v. Att- 
lantic F. Ins. Co., 17 N. Y. 391; Mur- 
dock v. Chenango County Mut. Ins. 
Co., 2 N. Y. 210; Bryan v. Farmers’ 
. Mut. Indemn. Assoc., 81 App. Div. 


FIRE INSURANCE 


Nevertheless, if 


an interest.14 


542, 81 NYS 145; Freeman y. Fulton 
F. Ins. Co., 38 Barb. 247: Peabody 
v. Washington County Mut. Ins. Co., 
20 Barb. 339; Roussel vy. St. Nicholas 
Ins. Co., 41 N. Y. Super. 279, 52 
HowPr 495; Shotwell vy, Jefferson 
Ins. Co., 18 N. Y. Super. 247; Tall- 
man _v. Atlantic F. & M. Ins. Co., 29 
HowPr 71 [rev on other grounds 4 
Abb. Dec. 345, 3 Keyes 87, 33 HowPr 
400]; Howard vy. Albany Ins. Co., 3 
Den, 301; Gilbert v. North American 
Sea Co., 23 Wend. 43, 35 AmD 
3) . 

N. C.—Lockhart v. Cooper, 87N. C. 
149, 42 AmR 514. 

Oh.—Graham_v. Firemen’s_ Ins. 
Co;2 Disn: 255; 138 Oh. Dec. (Re- 
print) 157; Marine Ins. Co. vy. Walsh- 
Upstill Coal Co., 23 Oh, Cir. Ct. 191 
[aff 68 Oh. St. 469, 68 NH 21]. 

Okl.—Fireman’s Fund Ins. Co. v. 

Cox iby Peas! 
_ Or.—Oatman y. Bankers’ Fire Re- 
Hiet; Assoc: 66. Ors 388) 133) P 1183, 
134 P 1038; Chrisman y. State Ins. 
Co., 16 Or. 288, 18 P 466. 


_Pa.—Moving Picture Co. vy. Scot- 
tish Union, ete., Ins. Co., 244 Pa. 
358, 90 A 642; Farmers’ Mut. Ins. 


Co. v. New Holland Turnp. Co., 122 
Pas oi, a aA «563. Imperial Wa, Inst 
COs Van Murray, "iene aynlisis \Greve- 
meyer v. Southern Mut. F. Ins. Co., 
62 Pa. 340,.1 AmR 420; Sweeny v. 
Branklinvon sesnse1Co., 20 wi bace son 
Wilson v. Trumbull Mut. F. Ins. 
Co., 19 Pa. 372; Pritchet v. Insurance 
Co. of North America, 8 Yeates 458; 
Prospect Dye Works v. Federal Ins. 
Co., 38 Pa. Super. 223; Pennsylvania 
cee Ins. Co. vy. Gayman, 7 LegGaz 

34. 

Tex.—Springfield F. &\M. Ins. Co. 
vy. Boon, (Civ. A.) 194 SW 1006, 
1009 [cit Cyc]. 

Vt.—In re Reynolds, 109 A _ 60; 
Dickerman y. Vermont Mut. F. Ins. 


Co., 67 Vt. 99, 30 A; 808; Swift— v. 
Vermont), Mut 2s: Ins) Co.) 18. Vts 
300. 


W. Va.—Tyree v. Virginia Fk. & M. 
IMS. Coy bo Were Va. 1635, 446) SH 706; 
104 AmSR 983, 66 LRA 657, 2 AnnCas 
80; Colby v. Parkersburg Ins. Co., 
37 W.Va. 789, 17 SH 303; Sheppard 
v. Peabody Ins. Co., 21 W. Va. 368; 
Quarrier v. Peabody Ins. Co., 10 W. 
Va. 507, 27 AmR 582. 

Eng.—Sadlers Co. v. Badcock, 2 
Atk. 554, 26 Reprint 738; Halford 
v. Kymer, 10 B.v& C. 724, 21 ECL 
306, 109 Reprint 619; Lucena v. 
Crauturd, J2) Bo iéeP ey N.. Re 2695 227 
Reprint 630, 1 Taunt. 325, 127 Re- 
print 858; Lynch vy. Dalzell, 4 Bro. 
PP. C. 431, 2 Reprint 292; Goddart 
v. Garrett, 2 Vern. Ch. 269, 23 Re- 
print 774. 

Can.—Ottawa Agricultural Ins. Co. 
v. Sheridan, 5 Can. S. C. 157; Hunt 
vy. Home Ins, Co., 3 RevLeg 455. . 

N. B.—Crockford v. London, etc., F. 
Ins. Co., 10 N. B. 152. 

N. S.—Howard v. Lancashire Ins. 
Go 1 NASH 2 Hath id; Can yS.eC. 92, 
i6 CanLTOceNotes 26]. 

Ont.—Sherboneau v. Beaver Mut. 
Binins Assocs y30) HU) Car Qan Byles 
Davies v. Home Ins. Co., 24 U. C. Q. 
B. 364 [app allowed on other grounds 
3 Grant Err. & App. (U. C.) 269]. 

[a] Fire insurance taken in good 
faith on property belonging to an- 
other is void, although insurer had 
full knowledge of the facts of own- 
ership, the doctrine of waiver being 
inapplicable. Fireman’s Fund Ins. 
Co. v. Cox, (Okl.) 175 P 493. 

12. U. S.—Spare v. Home Mut. 
Ins. Co., 15 Fed. 707, 8 Sawy. 618; 
Holbrook v. American Ins. Co., 12 F. 
Cas. -No. 6,589, 1 Curt. 193; Amer- 
ican Basket Co. v. Farmville Ins. 
Co., 1 F. Cas. No. 290, 3 Hughes 251. 

Del.—Draper v. Delaware State 
Grange Mut. F. Ins. Co., 28 Del. 143, 
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which he has none, it will be valid as to the former.12 
So the loss may be made payable to one without an 
insurable interest provided insured himself has such 


But the mere fact that the policy 


91 A 206. 
Ga.—Macon Exch. Bank v.- Loh, 104 
Ga. 446, 31 SE 459, 44 LRA 372. 
Me.—Clark v. Dwelling-House Ins. 
Co., 81 Me. 373, 17 A, 303. 
d.—Bennett v. Mutual F. 
Co., 100 Md. 337, 60 A 99. 
Mass.—King v. State Mut. F. Ins. 
Co., 7 Cush. 1, 54 AmD 683; Amory v. 
Gilman, 2 Mass. 1. 
Mich.—Agricultural Ins. Co.’ v. 
pone eUG, 38 Mich. 548, 31 AmR 


N. H.—Hoit v. Hodge, 6 N. H. 
104, 25 AmD 4651. 1 

N. Y.—Riggs v. Commercial Mut. 
Ins. Co., 125 N. Y:. 7,25 NE 1058, 21 
AmSR 716, 10 LRA 684; National Fil- 
tering / Oils. Co: ys \Catizens? ins acon 


Ins. 


106 N. Y. 535, 13. NE 337, 60 AmR 
473; Fowler v. New Ycrk Indemn. 
Ins. Co., 26 N. Y. 422; Freeman v. 


Fulton F. Ins. Co., 38 Barb. 247, 14 
AbbPr 398; Howard v. Albany Ins. 
Co., 3 Den. 301; Mount v. Waite, 7 
Johns. 434, 

N. C.—bLockhart vy, Cooper, 87 N. 


C, 149, 42 AmR 514, 

Or.—Chrisman y. State Ins. Co., 
16 Or. 283, 18 P 466. 

Pa.—Moving Picture Co. v. Scot- 
tish Union, ete., Ins. Co., 244 Pa. 


358, 90 A 642; Pritchet v. Insurance 
rer of North America, 3 Yeates 

W. Va.—Tyree v. Virginia F. & M. 
Ins. Co., 55 W. Va. 68, 46 SE 706, 
104 AmSR 9838, 66 LRA 657, 2 Ann 
Cas 30. 

Wis.—Sawyer v. Dodge 
Mut. Ins. Co., 37 Wis. 5038. 

“In respect to insurances against 
fire, the obvious temptation present- 
ed by a wagering policy to the com- 
mission of the crime of arson has 
generally led the courts to hold such 
policies void, even at common law.” 
Ruse v. Mutual Ben. L. Ins. Co., 23 
NewYanoe. eos : 

{a] Im North Carolina it was held 
that a wagering contract is illegal 
only when prohibited by statute or 
against public policy, and therefore 
that, in the absence of statute, a 
contract of insurance with refer- 
ence to property in waich insured 
has no interest is not. necessarily in- 
valid. Shepherd v. Sawyer, 6 N, C. 
26, 5 AmD 517. 

13. Peck v. New London County 
Mut. Ins. Co., 22 Conn. 575; St. Paul 
F. & M. Ins. Co. vy. Kelly, 43 Kan. 
741, 28 P 1046; Ketchum v, Pro- 
tection Ins. Co., 6 N. B. 136. 

[a] Joint policy by owner of 
realty and owner of personalty is 
valid.—“‘The plaintiffs, in fact, own- 
ing the property severally. but both 
together taking a joint insurance of 
the whole, each one, by this act, be- 
came, after the loss, a trustee for 
the other, with a right to recover, as 
such trustee, the value of the prop- 
erty not owned by him _ severally; 
and as he had a right to recover, 
in his own name, for his own several 
loss, they therefore became jointly 
interested in the whole loss.” Peck 
v. New London County Mut. Ins. 
Co.,. 22.-Conn. 575, 585, 

14. U. S.—Perry v. Mechanics’ 
Mut. Ins. Co., 11 Fed. 478. 

Mass.—Fogg v. Middlesex Mut. F. 
Ins. Co., 10 Cush. 337. : 

Mich.—Clay F. & M. Ins. Co. v. 
Huron Salt, etc., Mfg. Co., 31 Mich. 
346. 

Mo.—Franklin v. National Ins. Co., 
43 Mo. 491; Parks v. Connecticut F. 
Ins. Co., 26 Mo. A, 511. 

N. H.—Nevins v. Rockingham Mut. 
Hey ins Cows beNel Eeeee 

N. J.—Baughman y. Camden Mfg. 
Co., 65 N. J. Eq. 546, 56 A 376. 

N. Y.—Van Alstyne y. A@tna Ins. 
Co., 14 Hun 360; Pratt v. New York 
Cent. Ins. Co., 64 Barb. 589 [aff 55 
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is made payable to a third person gives to such 
person a prima facie interest in the insurance con- 
To render the contract valid, insured should 
have an interest in the property at the time of mak- 
ing the contract as well as at the time of loss,’® al; 
though there are cases which seem to hold that an 
insurable interest at the time of the loss is suffi- 
The parties may, however, by contract 
provide for insurance when the interest attaches, 
and if during the existence of the risk and at the 
time of the loss insured has an interest, he may 
recover, although when the contract was made his 
interest had not yet attached;!® and where. the pol- 
on account of whom it may concern,’’ 
other equivalent terms, plaintiff need not show that 
he has an insurable interest at the time of its in- 


tract.t> 
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INE UY. 505, 14 AmR 304]; Brink -y. 
Hampden Ins. Co., 45 Barb. 384. 

Tenn.—Donaldson v. Sun Mut. Ins. 
Co 95 “Denn. 280,32 SW 251. 

Wash.—Woods vy. Peunsylvania 
Ins. Co., 82 Wash, 563, 144 P 650. 

W. Va.—Colby v. Parkersburg Ins. 
Conon Via S oul Sm eUls. 

15. Franklin y. National Ins. Co., 
43 Mo. 491; Parks vy. Connecticut F. 
Ins: Co., 26 Mo. A. 511. 

16. U. S.— Bates v. Equitable F. 
RCV NS COny LOM NVall oon aio ue eds 
882; Seamans vy. Loring, 21 F. Cas. 
No. 12,5838, 1 Mason 127; Hancox v. 
Fishing Ins. Co., il F. Cas. No. 6,013, 
3 Sumn. 132. 

Ala.—Commercial F. Ins. Co. v. 
Capital City Ins. Co., 81 Ala. 320,858 
222, 60 AmR 162. 

Del.—Draper v. Delaware State 
Grange Mut. F. Ins. Co., 2% Cel. 143, 
STVAY206,- 20% [eit Cyc]. 


Tll.—Andes Ins. Co. v. Fish, 71 
TU 620. Stitinois Mut. oY ins, Co; 
v. Marseilles Mfg. Co., 6 Ill. 236. 

Ind.—Home Ins. Co. y. Duke, 75 


Ind. 535; Ohio Farmers’ Ins. Co. v. 
Vogel, 50 Ind. A. 281, 65 NE 1056. 

Iowa.—Ayers v. Home Ins. Co., 21 
Towa 185; Ayres v. Hartford F. Ins. 
Co., 17 Iowa '176, 85 AmD 553. 

La.—Power v. Ocean Ins. Co., 19 
ia. 28,’ 36 AmD (665;° Macarty *v. 
Commercial). ins. Co. ii) ae “365% 
Alliance Mar. Assur. Co. vy. Louis- 
jana State Ins. Co., 8 La. 1, 28 AymmD 
USNs 

Me.—Folsom v. Merchants’ Mut. 
Mar. Ins. Co., 38 Me. 414; Lane v. 
Maine Mut. F. Ins. Co., 12 Me. 44, 
28 AmD i50. 

Md.—Bennett y. Mutual F. Ins. Co., 
100 Md. 337, 60 A 99. 

Mass.—Worthington vy. Bearse, 12 
Allen 382, 90 AmD 152; Bailey v. 
4Htna Ins. Co., 10 Allen 286; Graves 

Co., 10 Allen 


v. Hampden F. Ins. 

281; King v. State Mut. &. Ins. Co., 
7 Cush. 1, 54 AmD 683; Jackson v. 
Massachusetts Mut. F. Ins. Co., 23 
Pick.) 418, 34 Am) -769% GRider’ we 
Ocean Ins. Co., 20 Pick. 259; French 
VWaope: ins, 2Co., 16) Pick e297," (Can- 
roll v. Boston Mar. Ins. Co., 8 Mass. 
Syl 

Mo.—Morrison v. Tennessee M. & 
Beis... Co. 8: 5 Mone 262,))'b 9) Amp 
299; White v. Merchants Ins. Co., $3 
Mo. A. 282; Harness y. National F. 
Ins, ‘Cor, 62) Mo, ‘A. 245; 

N. Y.—Clinton v. Hope Ins, Co., 45 
N. Y. 454; Murdock v. Chenango 
County. WMiute Wines Con, “QeeN.. yar OF 
Peabody v. Washington County Mut. 
ins. Co,,) 20° Barb, 93392") Boynton’ y. 
Clinton, etc., Mut. Ins. Co., 16 Barb. 
254; Shotwell v. Jefferson Ins. Co., 
18 N. Y. Super. 247; Read v. Mutual 
Safety Ins. Co., 5 N. Y. Super. 54; 
Tallman v. Atlantic FY. & M. Ins. Co., 
29 HowPr 71 [rev on other grounds 4 
Abb. Dec. 345, 3 Keyes 87, 33 HowPr 
400]; Howard v. Albany Ins. Co., 3 
Dens 7301 Attnay Ins. “Co, v.e Lyler, 
16 Wend. 385, 30 AmD 90. 

N. C.—Lockhart v. Cooper, 87 N. 
€. 149, 42 AmR 514. 
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or in 


Oh.—Mt. Vernon Mfg. Co. v. Sum- 
mit County Mut. F. Ins. Co., 10 Oh. 


St. 847; Graham v. Firemen’s Ins. 
Co... 25 Disn 255, els Oh. Dec (Re= 
print) 157. 

Or.—Oatman v. Bankers’ Fire Re- 
lief Assoc., 66 Or. 388, 183 P 1188, 
134 P 1033; Chrisman y. State Ins. 
Con, 1620. 22835088 He AGG. 


Vt.—Dickerman vy. Vermont Mut. 
MEP inislt COs. Oli yotr O92 Ss OlmANt OOS. 

W. Va.—Colby v. Parkersburg Ins. 
Co., 37 W. Va. 789, 17. SH 303; Shep- 
pard vy. Peabody Ins. Co., 21 W. Va. 
368. 

Eng.—North British, etc., Ins. Co. 
Vea eMofiatt la, Rant) Cotes Zon padlers 
Co. v. Badcock, 2 Atk. 554, 26 Reprint 
(33° Huyneh! Vv... Dalzell “4 Bro. Prec: 
431, 2 Reprint 292; Gcdsall v. Bol- 
dero, 9 East 72, 103 Reprint 500. 

Can.—Howard v. Lancashire Ins. 
Com TMaeCansUS (C.-97. 60 CaniD Oce 
Notes 26. 

Ont.—Pinhey vy. Mercantile F. Ins. 
Co. 2 Ont Li: 929.6, 

[a] A subsequently acquired in- 
terest will not support the contract 
of an insured who had no interest 
when the policy was taken. Howard 
v. Laneashire. Ins, -Co., 11 Can. S. C. 
$2, 6 CanLTOcecNotes 26; Milligan v. 
Equitable Ins, Co., 16 U. C. Q. B. 314. 

17. Henshaw v. Mutual. Safety 
TUS euCOl wel t r | Casue NiO iaseiorien ue 
Blatchf. 99; Sun Ins. Office v. Merz, 
64 N. J.:L.,301, 308, 45 A 785, 52 LRA 
330; McLaren y. Hartford F. Ins. 
Como Ne wy Lo I 

“There is, however, strong color at 
least for the dectrine, that the par- 
ty intended to be insured will be 
protected if he had an interest at 
the time of the loss, without any ex- 
press stipulation toe that effect, al- 
though he had no interest at the com- 
mencement of the risk. ... . Suther- 
land v. Pratt, 11 M. & W. 296, 152 Re- 
print 815; Hancox v. Tishing Ins. 

F. Cas. No. 6,018, 3 Sumn. 
Henshaw v. Mutual Safety Ins. 
, 11 F. Cas. No, 6,387, 4 Blatchf. 
99, 102. 

“Experience has taught that the 
necessities of business and the ade- 


quate protection of property require. 


the same methods of insurance 
against loss by fire as have always 
existed with relation to losses by the 
perils of the seas, and reflection has 
led to the conclusion that contracts 
of insurance upon property in which 
the insured has no interest at the 
time of the issuing of the policy are 
not wagers if he acquires an inter- 
est during the life of the policy and 
retains it at the time when the loss 
occurs.” Sun Ins. Office v. Merz, su- 
pra. ; 

18. Henshaw v. Mutual Safety Ins. 
Cos AL Cas; INosi6, 3387, 22 Blatchn 
99; Bell v. Firemen’s Ins. Co., 5 Rob. 
(La.) 446; Bell v. Western M. & F. 
Ins. Co., 5 Rob. ua.) 423, 39° Am) 
542; Lane v. Maine Mut. FE. Ins. Co., 
12 Me. 44, 28 AmD 150; London Sun 
Ins. Office v. Merz, 64 N. J. L. 301, 
45 A 785, 52 LRA 330. 
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surance if he has such an interest during its life 
and at the time of loss.’® 
time of the loss there is no interest there can be 
no recovery under the contract.?° 
is without interest, he is released from any obliga- 
tion to pay the premium, and notes given for the 
premiums on such policies are without consideration 
and not enforceable.** 
sured cannot recover back the premium already, 
Only the insurer can raise the objection of 
want of insurable interest.?% 

B. What Constitutes Insurable Interest— 
1. Rules Stated. Any title or interest in the prop- 
erty, legal. or equitable, will support a contract of 
insurance on such property.** 
est’’ as used in the phrase 


Nevertheless if at the 


When insured 


It seems, however, that in- 


The term fee 
insurable interest’’ i 


[a] Thus insurance may be no 
ed on a future interest, provided such 
interest subsists at the time of the 
loss. Bell v. Firemen’s Ins. Co., 5 
Rob. (La.) 446; Lane v. Maine Mut. 
EF. Ins. Co., 12 Me. 44, 28 AmD 150. 

19. Fire Ins. Assoc. of England v. 
Merchants’, ete., Transp. Co., 66 Md. 
339, 7 A 905, 59 AmR 162; Martin 
Vv. Fishing Ins. Co., 20 Pick. (Mass.) 
389, 32 AmD 220. 

20. Ala.—Pope v. Glenn Falls Ins. 


éé 


Co., 136 Ala. 670, 34 S 29. 

Ill— Hanover F. Ins. Co. v. Orr, 
56 7 UE eAS 62a 

Ind.—Attna Ins. Co. v. Kittles, 81 
Ind... 96. 

La 5 
Rob. 446. 


N. Y.—Peabody v. Washington 
County Mut. Ins. Co., 20 Barb. 339. 

Extinguishment of interest see in- 
fra ss 23 

21. Ind.—RBersch  y. 


Sinnissippi 
Ins. Co., 28 Ind. 64. 


San caF he v. Mayhew, 51 Me. 
Md.—Citizens’ F. Ins., etc., Co. v. 


ee Md. 89, 6 AmR’ 360. 
Y.—Grosvenor v. Atlantic F. 
Inss Cos, LT INS OY 301" Fatt foie Nemve 
Super, 517]; Freeman y. Fulton F. 
Ins: vEos, 38 Barb. 247, 14 AbbPr 
348; Tallman y. Atlantic F. & M. 
Ins. Co., 29 HowPr 71 [rev on other 
grounds 4 Abb. Dec. 345, 3 Keyes 87, 
33 HowPr 400]. 
Pa.—Sweeny v. 
Cos, 20, Passes 
Eng.—Sadlers Co. 
Atk. 


Doll, 
N. 


Franklin F. Ins. 


v. Badcock, 2 
554, 26 Reprint 733, 
22. Waters y. Allen, 5 Hill (N. 
Y.) 421; Hendricks v. Commercial 
Ins, Cos), 8 Johnss*CNSWeo) a, 

Return of premiums paid generally 
see infra §§ 148, 149. 

23. In re Stucky Trucking, 
Co., 240 Fed. 427. 

24. U. S.—Columbian Ins. Co. v. 
Lawrence, 2) Pet: 25,77 du "ed 335; 
Marks vy. Fireman's Fund Ins. Co., 
175 Fed. 222 [aff 179 Fed. 1020, 102 
CCA 665]. 

Ala.—North Alabama Home Pro- 
eee v. Caldwell, 85 Ala. 607, 5 S 

Ark.—Queen of Arkansas Ins. Co. 
Vv. TRaylore 100 GArk.9 29 eu16" 213 SierS We 
990. [eit Cye]. 

Conn.—Hough y. City F. Ins. Co., 
29 Conn. 10, 76: AmD’ 581. 

Ga.—Fenn v. New Orleans Mut. 
Ins, Cas 538-Gau 578. 

Hawaii.—Bickerton vy. 
24 Hawaii 888. 

Ill. Danvers ‘Mut. F. Ins. 
Schertz, 95 Ill. A. 656. : 

Ind.——New Hampshire F. Ins. Co. 
v. Wall, 36 Ind. A, 238, 75 NE 668. 

TIowa.—Bartling v. German Mut. 
Ins,’ Go., 123 NW “63. ‘ 

Ky.—Pheenix Ins. Co, vy. Adams, 8 
KyL 532. 

Me.—Gilman v. Dwelling-House 
Ins. Co., 81 Me. 488, 17 A 544, 

Md.—Hartford F. Ins. Co. v. Keat- 
ing, 86 Md. 130, 38 A 29, 68 AmSR 499 

Mass.—Bartlet v. Walter, 13 Mass. 


CtCy 


Bickerton, 


Cowie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


42 R. I. 354, 107 A 238. 
Ss. 
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not limited to property or ownership in the subject 
Where the interest of 
insured in, or his relation to, the property is such 


matter of the insurance.”5 


267, 
American Ins. Co., 13 
Oliver v. Greene, 38 Mass. 

AmD 96. 

Mich.—Quackenbush vy. Citizens’ 
Ins. Co., 150 Mich. 555, 114 NW 388; 
Brunswick-Balke- Collender Coz v. 
Northern Assur. Co., 142 Mich. 29, 105 
NW 76. 

Minn.—Holbrook y. St. Paul F. & 
M. Ins. Co., 25 Minn. 229. 

Mo.—Vogelstein vy. Athletic Min. 
Co., (A.) 192 SW 760. 

Nebr.—Farmers’, etc., Ins. Co. v. 
Mickel, 72 Nebr. 122, 100 NW 130, 9 
AnnCas DS 

N. H.—Goodall v. New England 
Mut. F. Ins, Co., 25 N. H. 169. 

N. J.—Franklin FE. Ins. Co. v. Mar- 
tin, (40) Ni sJsidu, 568, 29. AmR) 271. 

N. Y.—De Forest v. Fulton F. Ins. 
Co; aN. Yi. Super. 84: 

N. C.—Gerringer v. North Caro- 
lina Home Ins. Co., 133 N. C. 407, 
45 SE 773; Grabbs v. Farmers’ Mut. 
a Assoc, 125 N. C. 389, 34 SE 

Oh.—Queen Ins. Co. v. Leonard, 9 
Ohey Cir Ct.) 46, 6 Ohs (Cir, Dec. (49° 

Okl.—Home Ins. Co. v. Coker, 43 
eee 331,--142 P1195, Ann@asi917C 

0. ; 

Pa.—Lebanon Mut. Ins. Co. v. Erb, 
112 Pa. 149, 4 A 8. 

R. I.—Taylor v. 


7 AmD 143; 
Mass. 61; 
USS eas 


Northern Ins. Cc., 


C—Greéen y. Green, 50 S. ¢ 
514,27 SE 952, 62 AmSR 846. 
Tex.—-Rolater v. Rolater, (Civ. A.) 
198 SW 391, 393 [cit Cyc]. 
Vt.—Williams Mfg. Co. v. Insur- 
ance Co. of North America, 85 Vt. 
282. 81)*A (916, 917 [eit -Cyel; ‘Swift v. 
Vermont Mut. F. Ins. Co., 18 Vt. 305. 

W. Va.—Scott v. Dixie Ins. Co., 70 
ave Va. 533, 74 SE 659, 40 LRANS 
152. 

Wis.—Horsch vy. Dwelling-House 
Ins.-Co:; Vt Wis. 4, 745 NW 945, 8 
LRA 806. 

Eng.—Hibbert v. Carter, 1 T. R. 

Co., 


745, 99 Reprint 1355 

Can. —Keefer v. Phcenix Ins. 

31 Can. S. C. 144; Caldwell v. Stada- 
cona F., etc., Ins. CoseliCan eS. sC; 
212. 

Ont.—Drumbolus v. Home Ins. Co., 
37 Ont. L. 465, 10 OntWN 382; Rice 
VisProvincial ans, Co. ian CoC: BP. 
548. 

Que.—Whyte v. Home Ins. Co., 14 
LCJur 301. 

‘If the plaintiff had some interest 
in any or all of the prwperty in- 
sured, although that interest may 
have been slight or contingent, legal 
or equitable, and that interest was 
fairly represented and made known 
to the defendant, or its agent, at the 
time the contract of insurance was 
made, it is sufficient to sustain the 
contract, and to entitled the plain- 
tiff to recover in case of loss.’’?’ Fenn 
v. New Orleans Mut. Ins. Co., 53 
GAS. Oo. 

[a] Holder of bare legal title.— 
Hooper v. Robinson, 98 U.S. 528, 25 
L. ed. 219; Howard F. Ins. Co. v. 
Chase, 5 Wall. (U. S.) 509, 18 Tu. ed. 
524: Phoenix Ins. Co. v. Adams, 8 
KyL 532: Lerow v Wilmarth, 9 Allen 
(Mass.) 382; Sibley v. Prescott Ins. 
Co., 57 Mich. 14, 23 NW 473; De For- 
est vy. Fulton F. Ins. Co., 1 N. Y. Su- 
per. 84; White v. Hudson River Ins. 
Co.. 7 HowPr (N. Y.) 341. : 

[b] Holder of equitable title. 
Columbian Ins. Co. v. Lawrence, 2 
RPEGRUl SD) cba tk.ved, 3355 Ramsey 
v. Pheenix Ins. Co., 2 Fed. 429; Home 
Protection vy. Caldwell, 85 Ala. 607. 5 
S 338: Turner v. Stetts, 28 Ala. 420; 
Hough Wi Cityamits, ase Oongnao Conn. 
10, 76 AmD 581; Fenn v. New, Orleans 
Mut. Ins. Co, 53 Ga. 578; Andes Ins. 
Co. v. Fish, 71 Ill, 620; Bartling v. 
German- Mut. Ins. Co., (Iowa) 123 
NW 63; Gilman v. Dwelling- -House 
Ins. Co., 81 Me. 488, 17 A 544; Cum- 


| Houghton, 17 Ves. Jr. 
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berland Bone Co. v. Andes Ins. Co., 
64 Me. 466; Hartford F. Ins. Co. v. 
Keating, 86 Md. 130, 38° A 29, 63 
AmSR 499; Brewer v. Herbert, 30 Md. 
301,. 96 AmD. 582° Williams v. Roger 
Williams Ins. Co., 107 Mass. 377, 
9 AmR 41; Converse v. Citizens’ Mut. 
Ins. Co., 10 Cush. (Mass.) 37; Strong 
v. M&nufacturers’ Ins Cow 10 Pick: 
(Mass.) 40, 20 AmD 507; Bartlet Vv. 
Walter, 13 Mass. 267, 7 AmD 143; 
Locke v. North American lns. Co., 13 
Mass. 61; Holbrook v. St. Paul F. & 
M. Ins. Co., 25 Minn. 229; Goodall 
v. New England Mut. F. Ins. Co., 25 
INS) He wil69s> Branklin 0 Ins: Gouv 
Martin, 40 IN. O's; oplre .6Sse Sa Acre 
271; Redfield v. Holland Purchase 
Insa Con eb 6. Ning Youdo4, elo, Aamey 424s 
Harvey Vv. Cherry, 12 Hun 354 [aff 76 
N. Y. 436]; Acer v. Merchants’ Ins. 
Co., 57 Barb. (N. Y.) 68; Rohrbach v. 
Astna ins Cone 1 Thomps. Se. 
839 [aff 62 N. Aer Ge mem]; Tyler 
v, Adtna F. Ins. Co., 12 Wend. 507 [aff 
16 Wend. 385, 30 AmD 90]; Modlin 
v. Atlantic F. TNS OOMessLD leuNG oe 
35, 65 SE 605; Gerringer v. North 
Carolina Home Ins.. Co., 133 N. C. 
407, 45 SE 773; Lockhart v. Cooper, 
87 N. C. 149, 42 AmR 514; Imperial 
HY. ins; Cow v., Dunham, 117 Pas 460; 
12 A 668, 2 AmSR 686; Lebanon 
MutsinshieCo. ve. india l Lo Pa. 1499 
4 A 8; Pennsylvania F. Ins. Co. v. 
Dougherty, 102 Pa. 568; Taylor v. 
Northern Ins. Co., 42 R. I. 354, 107 A 
238; Tuckerman v. Home Ins. Co., 9 
414; Scott v. Liverpool, ete., 
102 S. C. 115, 86 SH 484; 
Padgett v. North Carolina Home Ins. 
Co., 98 S. C. 244, 82 SE 409; Hume v. 
Providence Washington Ins. Co., 23 
S. C. 190; Rolater v. Rolater, (Tex. 
Civ. A.) 198 SW 3:91; Switt v. Ver- 
mont, Mut... Ins. Co.,-18—Vt. 305; 
Scott ova wimiewdins © Con 10 Ww. Va. 
bes. V4. SE 659, 40) ERANS) 152; 
Horsch vy. Dwelling-House Ins. Co., 
77 Wis. 4, 45 NW 945, 8 LRA 
806; Smith v. Lascelles, 2 T. R. 187, 
100 Reprint 101, 13 ERC 401; Ex p. 
251, 34 Reprint 
Scottish Imperial Ins. 
CL? Simithev. —Pro- 

TOE OEOX Oe) 223; 
Stevensor v. London, CUC Temi Ins. 
Co:, 26 Us Ca Oy Bisiase Whyte ive 
Home Ins. Co., 14 LCJur 301. 

{e] A person having an estate 
for years.—Bickerton vy. Bickerton, 
24 Hawaii 388. 

{d] Purchaser of property in own 
name for another.—Bicknell vy. Lan- 
caster) City,, ete. Bs wins Co... 5 8,5N- 
Yr 6(usmem | fatt: 1. PRhonips: 7s. JC; 
215]. 

[e] One who may assert title 
against all except the equitable own- 
er.—Bicknell v. Lancaster City, etc., 


Os (Claris ve 
Co., 4 Can, S. 
vincial Ins. Co., 


BY insCo., 53) N; / Y¥. 677 mem: [ait 
1 Thomps. eG 215]; De Forest v. 
Pultonse, sins Co. tk INjgNo qouper: 
84. 


{f] Owner of property account- 
able to another for part of the pro- 
ceeds.—One who holds the full title 
to property has an insurable interest 
therein, although he is bound to ac- 
count to another for a part of the 
proceeds after he has received them, 
and his insurable interest is suffi- 
ecient to support an allegation of 
ownership in the property. Queen 
Ins: (Co. ave sueonard, 9NOh, (Cir ce 
46, 6 Oh. Cir. Dec. 49. 

[gl] Property owner in severalty. 
—A policy may be taken jointly to 
secure property owned in severalty. 
New Hampshire F. Ins. Co. v. Wall, 
36 Ind. A. 238, 75 NE 668; Castner v. 
Farmers’ Mut. F. Ins. Co., 46 Mich. 
15; 8 NW 554. f 

{h] Part owners.—A son has in- 
surable interest notwithstanding he 
owned only part of the property and 
the other members of the family 
the remainder. Maldover v. Nor- 
wich Union F. Ins. Co., 40 Ont. L. 532. 
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that he will be benefited by its continued existence 
or suffer a direct pecuniary injury by its loss, his 
contract of insurance will be upheld,?* although he 


{i] Easement in party wall.—The 
owner of one half of a party wall has 
an insurable interest in his easement 
in the other half for support. Nel- 
son vy. Continental Ins. Co., 182 Fed. 
TSo7 l0os CCAR O Theron LRANS 598. 

25. See cases infra notes 26-31. 

26. U. S.—U. S. v. American To- 
bacco Co., 166° U.S: 468.117 SCtr 619, 
41 L. ed. 1081; Hooper vy. Robinson, 98 
Us SS. 528, 25 LL. edi, 219: Germania 
¥. Ins. Co. v. Thompson, 95 U.S. 547, 24 


L. ed. 487; Nussbaum vy, Northern 
Ins. Comet Hed. 524, sl wbeiRyAmen0 4. 
Hedger -v. Union Ins. Co., 17 Fed. 


498; Spare v. Home Mut. ins. Co., 15 
Fed. 707, 8 Sawy. 618; Hancox v. 
Fishing Ins. Co., 11 F, Cas. No. 6,013, 
3 Sumn. 132; Russel v. Union Ins. Co. 
21 F. Cas. No. 12,146, 1 Wash. C. C. 
409, 4 Dall. 421. 

Ala.—Commercial F. Ins. Co. v. 
Capital City Ins, Co., 81 Ala) 320; 3S 
222, 60 AmR 162. 

Cal.—Davis v. Phoenix Ins. Co., 111 
Cal. 409, 43 P 1115; Sievers v. Union 
Assur. -Soc:, 20. Cal. Av)250,.128) 2 
771; Loring v. Dutchess Ins. Co., 1 
Calo AnwlSGr Siu eat O25: 

Colo.—American Cent. Ins. Co. v. 
Donlon, 16 Colo. A. 416, 66 P 249; 
Helvetia Swiss F. Ins. Co. v. Edward 
Bie ate Co Ad Colony ATi 2 64a dome 

42. 

Conn.—Plum ‘Trees Lime Co. v. 
Keeler, 92 Conn. 1, 101 A 509, AnnCas 
OWS Sole 

Ga.—Fox v. Queen Ins. Co., 124 

Ga. 948, 53 SE 271. 
; rk Home Ins. Co. v. 
Mendenhall, 164 Ill. 458, 45 NE 1078, 
36 LRA 374; Rockford Ins. Co. v. Nel- 
son, 65 Ill. 415; Agricultural Ins. Co. 
V..Clancey, 9 Eh SAssLSie 

Iowa.—Bartling v. German Mut. 
Ins. Co., 123 NW 63; Schaeffer v. 
Anchor) Mut. Inss7 Coz, e113 etowa 
652, 85 NW 985; Merrett v. Farmers’ 
Ins. Co., 42 Iowa 11; Warren vy. Dav- 
enport F. Ins. Co., 31 Iowa 464, 7 
AmR 160; Carter v. Humboldt F. Ins. 
Co., 12 Iowa 287. 

Ky.—Hartford F. Ins. Uo. v. Me- 
Clain, 85 SW 699, 27 KyL 461; Fire- 
men’s Ins. Co. v. Powell, 13 B. Mon. 
ae) Pheenix Ins. Co. vy. Adams, 8 KyL 
Boos 


Me.—Getchell v. Mercantile, etc., 
Mute B. Ins? Co., 109) Mer i274). 9887 vA 
801, 42 LRANS 135, AnnCas1913E 


738. 

Md.—Hartford F. Ins. Co. v. Keat- 
ing, 86 Md. 130, 38 A 29, 63 AmSR 
499; Allen vy. Mutual F, Ins. Coy 2 
VLA TATE 

Mass.—Hayes v. Milford Mut. F. 
Ins. Co., 170 Mass. 492, 49 NE 754; 
Williams v. Roger Williams Ins. Co., 
107 Mass. 377, 9 AmR 41; Hastern R, 
Coy: v. > Reliefk.~ Ins. Co., 98 Mass. 
420; Putnam v. Mercantile Mar. Ins. 
Co., 5 Mete. 386; Wilson v. Hill, 3 
Mete. 66. 

Mich.—Guiterman German- 
American Ins, Co., 111 ‘Mich. 626, 70 
NW 135. 


Co., 26 Mo. A. 511. 

Nebr.—Farmers’, etc., Ins. Co. v. 
Mickel, 72 Nebr. 122, 100 NW 130, 
9 AnnCas 992; Hanover F. Ins. Co, v. 
Bohn, 48 Nebr. 748, 67 NW 774, 58 
AmSR 719; German Ins. Co. v. Hy- 
man, 34 Nebr. 704, 52 NW 401. 

N. J.—Trade Ins. Co. v. Barracliff, 
45 N. J. L. 548, 46 AmR 792; Sussex 
County Mut. Ins, Co. v. Woodruff, 26 
Bo ibe IAs hag ae: Oe 

N. Y.—Cross v. National F. Ins. 
Co, L3s2N.. Y.. 133, 30 NE 3908) Berry; 
v. American Cent. Ins. Co., 182 N. Y. 
49, 30 NE 254, 28 AmSR 548; Riggs 
v. Commercial Mut. Ins. Co., 125 N. 
Yor ished Ngy 1058.12 Ams Rs 76a io 
LRA 684; National Filtering Oil Co. 
vy. Citizens’ Ins. Co., 106 N. Y: 535, 12 
NE 337, 60 AmR 473; Harvey v. 
GHEPEY. GOL INGLY S406 © Latha done ELUEe 
354]; Rohrbach y. Germania F. Ins. 
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has no legal or equitable title.27_ Thus an insurable | interest in property may arise from some liability 


Co., 62 N. Y. 47, 20 AmR 451; Cone 
VWeeNiagara of. InsieiCou "Oe INA Yi wrOLd 
mem; Savage vy. Howard Ins. Co., 52 
N. Y. 502, 11 AmR 741; Waring v. 
Indemnity F. Ins. Co., 45 N. Y. 606, 
6 AmR 146; Springfield F..& M. Ins. 
@o.-v.. Allen,).43 N.Y.) 389, 3): AmR 
711; Herkimer v. Rice, 27 N. Y. 163, 
White v. Madison, 26 N. Y. 117, 26 
HowPr 481; Stillwell v. Staples, 19 
N. Y. 401; Burke v. Continental Ins. 
Co., 128 App. Div. 391, 112 NYS 865; 
Burke vy. Continental Ins. Co., 100 
App. Div. 108, 91 NYS 402 [rev on 
another ground 184 N. Y. 77, 76 NE 
1086]; De Forest v. Fulton F. Ins. 
CoseL UN. -Y. Super. 84. 

N. D.—Hecker v. Commercial State 
Bank, 35 N. D. 12, 159 NW, 97. 

Oh.—Graham y. Firemen’s Ins. Co., 
reat 255, 13 Oh. Dec. (Reprint) 
1573 

Pa.—Mutual F. Ins. Co. v. Wagner, 
7 A 103; Miltenberger v. Beacom, 9 
Pa. 198; Farmers’, etc., Mut. F. Ins. 
Co. v. Meckes, 10 WklyNC 306. 

S. C.—Graham vy. American F. Ins. 
Co., 48S. C. 195, 26 SH 323, 59 AmSR 
707. 

Tex.—St. Paul F. & M. Ins. Co. v. 
Pipkin, (Civ. A.) 207 SW 360; Rolater 
v. Rolater; (Civ. A.) 198 SW 391, 393 
{cit, Cyc]. 

Va.—Tilley vy. Connecticut F. Ins. 
Co., 86 Va. 811, 11 SH 120. 

W. Va.—Scott v. Dixie Ins. Co., 70 
W. Va. 533, 74 SE 659, 40 LKANS 152; 
Sheppard v, Peabody Ins. Co., 21 W. 
Va. 368. 

Wis.—Horsch vy. Dwelling-House 
Ins. Co., 77 Wis. 4, 45 NW 945, 8 LRA 


806. 
Eng.—Wilson v. Jones, L. R. 2 
HxehtsI. to HRC 299. Haltord Vv. 


Kymer, J0 B. & C. 724, 21 ECL 306, 
109 Reprint 619; Lucena y. Craufurd, 
3B. & P. 75, 127 Reprint 42 [rev on 
other grounds 2 B. & P. N. R. 269, 
127 Reprint 630, 1 Taunt. 325, 
Reprint §58]; Joyce v. Swann, 17 C. 
B.N. S. 84, 112 ECL 84, 144 Reprint 
84; Barclay v..Cousins, 2 Wast 544, 
102 Reprint 478; Craufurd v. Hunter, 
8 T. R. 18, 101 Reprint 1239; Smith 
v. Lascelles, 2 T. R. 187, 100 Reprint 
101, 13 HRC 401, 

Alta.—Trotter v. Calgary F. Ins. 
Cons vALtas Wy li2. 

Ont.—Davies v. Home Ins. Co., 3 
Grant Err; & App: (U. :C.) '269: 
Que.—O’Connor v. Imperial 

Co}, 4 LCjur 219. 

“What constitutes an insurable in- 
terest has been the subject of much 
discussion in the cases, and is often 
a question of great difficulty. It is 
quite apparent that the tendency of 
decisions in recent times is in the 
direction of a more liberal doctrine 
upon this subject than formerly pre- 
vailed. (May on Ins. § 76.) Contracts 
of insurance, where the insured had 
no interest, were permitted at com- 
mon law (Craufurd v. Hunter, 8 T. R. 
13), but the manifest evils attending 
such contracts, and the temptation 
which they afforded to fraud and 
crime, led to the enactment in Eng- 
land of the stat. 19 Geo. 2, C. 37, pro- 
hibiting wager policies, and this was 
followed by the enactment in this 
state of a similar statute (1 Rev. 
Stat. 662) prohibiting wagers, but to 
prevent the application of the stat- 
ute to cases of insurance by way of 
security and indemnity it was pro- 
vided that it should ‘not be extended 
so as to prohibit nor in any way 
affect any insurances made in good 
faith for the security or indemnity 
of the party assured, and which are 
not otherwise prohibited by law.’ 
(§ 10.) It would seem, therefore, that 
whenever there’is a real interest to 
protect and a person is so situated 
with respect to the subject of insur- 
ance that its destruction would or 
might reasonably be expected to im- 
pair the value of that interest, an 


Ins. 


. insurance on such interest would not 


be a wager within the statute, 
whether the interest was an owner- 
ship in, or a right to the possession 
of the property, or simply an advan- 
tage of a pecuniary character having 
a legal basis, but dependent upon 
the continued existerce’of the sub- 
ject, It is well settled that a mere 
hope or expectation, which may be 
frustrated by the happening of some 


event, is not an insurable interest.” 
Riggs v. Commercial Mut. Ins. Co., 
125 N. Y. 7, 11, 26 NE 1058, 21 AmSR 
716, 10 LRA 684. 

“Tf there be a right in or against 
the property, which some court will 
enforce upon the property, a right so 
closely connected with it, and. so 
much dependent for value upon the 
eontinued existence of it alone, as 
that a loss of the property will cause 
pecuniary damage to the holder of 
the right against it, he has an insur- 
able interest.” Rohrbach v. Ger- 
mania Ins: 'Co., .62 N. Y. 47, 54, °20 
AmR 461, 4 

“T know of no better definition of 
an interest in an event than that 
by Lawrence, J.,'.. . that if the 
event happens the party will gain an 
advantage, if it is frustrated he will 
suffer a loss.’”’ Per Blackburn, J., in 
Wilson v. Jones, L. R. 2 Exch. 139, 
160,j)13 ERC 299. 

{a] . Phe test of insurable interest 
is whether insured will be directly 
and financially affected by loss of the 
property. Getchell v. Mercantile, etc., 
F. Ins. Co., 109 Me. 274, 83 A 801, 
42 LRANS 135, AnnCasi913H 738. To 
same effect Berry v. American Cent. 
Ins; Co.;-132-N. Y¥. 49, 30; NE 254,28 
AmSR 548. 

[b] If there is a right in or 
against the property which some 
court will enforce upon the property, 
a right sv closely cornected with it 
and so much dependent for value up- 
on the continued existence of it alone 
as that a loss of the property will 
cause pecuniary damage to the hold- 
er of the right against it, he has an 
insurable interest. Rohrbach vy. Ger- 
mania F, Ins. Co., 62 N. Y. 47, 20 AmR 
451; McColdin v. Greenwich Ifus. Co., 
10 NYSt 390. 

[ec] MDlustrations.— (1) Plaintiff 
had an insurable interest in a build- 
ing occupied by him, although owned 
by his mother,, with whom he 
had an oral agreement that he 
might occupy a room during her life, 


and he having expended one thou- 
sand dollars in improvements. Get- 
chell’ v." Mercantile;” \ete:, . FF. | Ins. 


Co., 109 Me. 274, 83 A 801, 42 LRANS 
135, AnnCas19138H 738. (2) When 
mortgaged property has been sold 
under foreclosure and the sale has 
been confirmed, but a large part of 
the purchase money is still unpaid, 
the attorneys of the mortgagee have 
an insurable interest in the property. 
Hartford F. Ins. Co. v. Keating, 86 
Md..130, 38 A 29, 68 AmMSR 499. (3) 
Where plaintiff trustee in bank- 
ruptey under final decree was en- 


titled on affirmance to reconveyance |. 


of real property conveyed in fraud 
of creditors by the bankrupt to de- 
fendant, who acted as agent of a 
bank, a preferred creditor, prior to 


actual transfer, plaintiff trustee in 
bankruptcy, as well as. defendant 
agent, had an insurable interest in 
the property. Underwood y. Win- 
slow, 234 Mass. 550, 125 NE 631. (4) 
Where huSband and wife were in 
possession of a farm under provi- 


sions of an attempted will, ratified 
by the heirs, providing that after 
possession for six years under cer- 
tain conditions and for certain rental 
the wife was to receive a deed to the 
property, the husband had an insur- 
able interest in the property during 


the six years. Pearman vy. Farmers’ 
Mut. IF. Ins. Co., (Mo. A.) 214 SW 


292. (5) Where plaintiff licensed BH. 
& Co. to use a certain patent in con- 
sideration of specified royalties to be 
paid for such use, he was entitled to. 
insure against loss of such royalties 
by the destruction of the premises. 
of E. & Co. by fire. National, Fil- 
tering Oil Co, vii Citizens’! Ins) .Co., 


ree N.Y.) -535,. 13’ NB 337, (60° Amk: 
[d] Possession under a deed is 


sufficient evidence of Ownership to 
give plaintiff an insurable interest in 
the property, although the deed is 
improperly acknowledged. Sanford 
v. Orient Ins. Co., 174 Mass. 416, 54 
NE 883, 75 AmSR 358. 

[e] Owner of building in course 
of erection.—The owner of land 
upon which buildings are being con- 
structed under a contract for labor 
and materials, payment to be made 
when the work is cempleted, has an 
insurakle interest in the buildings. 
Foley v. Farragut F. Ins. Co., 71 Hun 
369, 24 NYS 1131. 

{[f{] An agent of an insurance com-. 
pany entitled to receive a part of the 
net profits of the company has an 
insurable interest in the property in- 
sured by the company. Hayes vy. Mil- 
ford Mut. F. Ins. Co., 170 Mass. 492, 
49 NW 754. - 

{[g] In Georgia a husband or par-. 
ent may insure the property of his 
wife or child in his representative 
capacity, although he has no interest. 
whatever in the property. Fox v. 
Queen Ins. Co., 124 Ga. 948, 53 SE 271. 

U. S.—Hooper vy. Robinson, 98 
S. 528, 25 L. ed. 219; Buck v. 
Chesapeake Ins. Co., 1 Pet. 151, 7 Li 
ed. 90; Hancock v. Fishing Ins. Co., 
11 F. Cas. No. 6,013, 3 Stumn. 132. 

Colo.—Helvetia Swiss F. Ins. Co. v. 
Edward P. Allis Co., 11 Colo. A, 264, 
63 P, 242. ' 

Conn.—Plum Trees Lime Co. v. 
Keeler, 92 Conn. 1, 101 A 509, AnnCas 
191&8E 831. 

lowa.—Merrett v. Farmers’ Ins. 
Co., 42 Iowa 11; Carter v, Humboldt 
BM ins. Oo3 212 Towars st ¢ 

Kan.—Kansas Ins, Co. v. Berry, 8 
Kan. 159. 

Md.—Franklin F. Ins. Co. y. Chi- 
rise Ice Co., 86 Md. 102, 11 AmR 

Mass.—Sanford v. Orient Ins. Co., 
174 Mass. 416, 54 NE 883, 75 AmSR 
358; Hayes v. Milford Mut. F. Ins. 
Co., 170 Mass. 492, 49 NE 754; Hast- 
ern R.. Co.. v. Relief EH. Ins.) Col,’ as 
Mass. 420. 


¥ Mich. alboomat Vv. German- 
merican Ins, Co., 111 Mich, 626, 
NW ‘135. ye? 
Mo.—Travis v. Continental Ins. 
Co., 32 Mo. A. 198. st 
Nebr.—Farmers’, etc., Ins. Co. v 


Mickel, 72 Nebr. 122, 100 NW 130, 
9 AnnCas 992; Hanover F. Ins. Co. v. 
Bohn, 48 Nebr. 748, 67 NW 1774, 58 
AmSR 719. 

N. H.—Stone vy. Granite State F. 
Ins. Co., 69 N. H. 488, 45 A 235; Good- 
all v. New England Mut. F. Ins. Co., 
25, IN. -HL. 1692 

N. Y.—Berry v. American Cent. 
Ins. Co., 132 N, Y. 49, 30 NE 254, 28 
AmSR 548; Harvey v. Cherry, 76 N. 
Y. 436; Rohrbach v. Germania F. Ins. 
Co., 62 N.Y. 47, 20 AmR 451; Redfield 
v. Holland Purchase Ins. Co., 56 N. 
Y. 354, 15 AmR 424; Savage v. How- 
ard Ins: Co.,,.52 Ne-¥o-h02) 41 Ame 
741 [rev 44 HowPr 40 (aff 48 How 
Pr 462)]; Springfield F. & M, Ins. 
Co. v. Allen, 43 N. Y. 389, 3 AmR 711; 
Herkimer v. Rice, 27 N. Y. 163; Sturm 
v. Atlantic Mut. Ins. Co., 38 N. Y. 
Super. 281 [aff 638 N. Y. 77]; De For- 
est iva Pultons han dnsslCor. Sle INe save 
Super. 84. 

Pa.—Farmers’, ete., Mut. F, Ins. 
Co v. Meckes, 10 WklyNC 306. 

W. Va.—Sheppard vy. Peabody Ins. 
Co., 21 W. Va., 368, 

And see cases supra notes 25, 26. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


; 


§ 3] 


which insured incurs with relation thereto, although 
he is not in possession of the property, and has no 
interest therein beyond the danger of pecuniary dam- 
age from the loss of the property by reason of such 
Such lability may arise by 
statute 7° or by contract,°° or may be fixed by law 
from the obligations which insured assumes.*1 
is not necessary that the interest which insured has 
in the property be vested; it is sufficient if it 
exists at the time of the insurance and loss, al- 
though contingent, and liable never to attach or be 
So, while it is true that insurance is 
a personal contract,** this does not imply that, in 
order to recover, insured must have a personal in- 
The policy may be taken out on account 
of, or for whom, it may concern, in which ease re- 
covery may be had by the insured in behalf of the 
one whose interest was intended to be protected.35 
The fact that the property is already covered by 
insurance will not render a subsequent contract of 


assumed liability.?8 


perfected.®? 


terest.?4 


2em Germania sis a lnsi' Col. tye 
Thompson, 95 U. S. 547, 24 L. ed. 487; 
Russel v. Union Ins. Co., 21 F. Cas. No. 
12,146, 1 Wash. C, C. 409, 4 Dall. 421, 
1 L. ed. 892; Mahoney v. State Ins. 
Co., 1383 Iowa 570, 110 NW 1041, 9 
 LRANS 490; Eastern R. Co. v. Relief 
F. Ins Co., 98 Mass. 420. 

[a] TMlustration.—Where a mort- 
gagee, to whom a policy was payable 
as his interest might apvear, as- 
signed the mortgage with a guaranty 
of payment, he still retained an in- 
surable interest in the property be- 
ecause of the guaranty. Mahoney v. 
State Ins. Co., 133 Iowa 570, 110 NW 
1041, 9 LRANS 490. 

{[b] iability of railroad company 
-for fires set by locomotive. Wastern 
R. Co. v. Relief F. Ins, Co., 98 Mass, 


420. 

Hastern R. Co. -v.- Relief F. 
Ins. Co., 98 Mass. 420; Canadian Pac. 
ReGosv. Ottawa Ins. Co., 9 Ont... 
-493, 5 OntWR 496 [app dism 11 Ont. 
iL. 465, 7 OntWR 353, 6 AnnCas 567 
(app dism 39 Can. S. C. 405)]. 

30. U. S.—Germania F. Ins. Co. v. 
“Thompson, 95 U.S. 547, 24 L. ed. 487; 
Russel v. Union Ins. Co., 21 EF. Cas. 
"No. 12,148, 1 Wash. C. C. 409, 4 Dall. 
421, 1 L. ed. 892. 

Ill. New Ergland F. & M. Ins. Co. 
-vy. Wetmore, 32 Ill. 221. 

Ky.—Fireman’s Ins. Co, y. Powell, 
13 B. Mon. 311. 

Mass.—Hayes v. Milford Mut. F. 
‘Ins. Co., 170 Mass. 492, 49 NE 754; 
“Williams v. Roger Williams Ins. Co., 
107 Mass. 377, 9 AmR 41; Martin v. 
Fishing Ins. Co., 20 Pick. 389, 32 Am 
D 220. 

Ont.—Davies v. Home Ins. Co., 3 
«Grant Err. & App. (U. C.) 269. 

81. Com. v. Hide, etc., Ins. Co,. 112 
“Mass. 136, 17 AmMR 72; Waring v. In- 
.demnity F. Ins. Co., 45 N. Y. 606, 6 
-AmR 146; White v. Madison, 26 N. Y. 
117, 26 HowPr 481. 

32. U. S.—Hooper v. Robinson, 98 
Cis 2s) a0. ds, 96d. S229" Buck. ‘Vv. 
Chesapeake Ins. Co., 1 Pet. 151, 7. L. 
-ed. 90: Hancox v. Fishing Ins. Co., 
11 F. Cas. No. 6,018, 3 Sumn. 1382. 

Ala. Commercial EF) Ins. Co. v. 
Capital City Ins. Co., 81 Ala. 320, 8 
S 222, 60 AmR 162. 

Ga.—Fenn v. New Orleans Mut. 
Ins. Co., 53 Ga. 578. . 

Mass.—Putnam vy. Mercantile Mar. 
Ins. Co., 5 Metc. 386. 

N. Y.—Sturm v. Atlantic Mut. Ins. 
Co., 38 N. ¥. Super. 281 [aff 63 N. Y. 
77]; New York Ins, Co, v. Robinson, 
1 Johns. 616. ; 

Pa.—wWells v. Philadelphia Ins. 
“Co., 9 Serg. & R. 103. ’ 

Wis.—Horsch vy. Dwelling-~House 
Ins, Co. 77 Wis. 4, 45 NW 945, 8 
LRA 806. 

Eng.—Lucena y. Craufurd, 2 B. & 
P.N. R. 269,127 Reprint 630,1 Taunt. 
325, 127 Reprint 858 [rev 3 B, & BP. 75, 
-127 Reprint 42]; Barclay v. Cousins, 
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interest.?6 


It 


2 Hast 544, 102 Reprint 478; Crau- 
Purdy. Ham ter 7817 Re) 13s TOL Res 
print 1239. 

83. See supra § 1. 

34. U. S—Columbian Ins. Co. v. 
Lawrence, 2 Pet. 25, 7 L. ed: 335, 10 
Pet 0M wo Ls eC olZoe Hancock Vs 
Fishing Ins. Co., 11 F. Cas. No. 6,013, 
3 sumn.)132. 

Ga.—Fenn vy. New Orleans Mut. 
INE Gon Gey ERA ayey \ 

Md.—Hartford F. Ins. Co. vy. Keat- 
ing, 86 Md. 130, 38 A 29, 68 AmSR 
499. 

Mass.—Putnam vy. Mercantile Mar. 
Ins. Co., 5 Metc. 386, 

N. H.—Goodall v. New England 
Mut. F. Ins. Co., 25 N. H. 169. 

Oh.—Graham v. Firemen’s Ins. Co., 
ee Disn. 255, 13 Oh. Dec. (Reprint) 
157, 

Vt.—Swift v. Vermont Mut. F. Ins. 
Coy 8) Vat. 23 052 

Eng.—Lucena y. Craufurd, 3 B. & 
PP, 75, 1277) Reprint 42;\Craufurd v. 
Hunter, 8 T. R. 13, 101 Reprint 1239. 

85. U. S.—Robbins v. Firemen’s 
Fund Ins. Co., 20 F. Cas. No, 11,881, 
16 Blatchf. 122. 

Ala.—Durand y. Thouron, 1 Port. 
238. 

Md.—England F. Ins. 
Merchants, etc., Transp. Co., 
339, 7 A 905, 59 AmR 162. 

N. Y.—Waring v. Indemnity F. Ins. 
Co., 45 
v. Niagara Ins. Co., 
276. 

Eng.—Routh vy. Thompson, 13 Hast 
274, 104 Reprint 375; Waters v. Mon- 
arch F., etc, Assur. Co., 5 EH. & B. 
870, 85 ECL 870, 119 Reprint 705. 
“36. Millaudon v. Western M. & F. 
Ins. Co., 9 La. 27, 29 AmD 433. 

37. Helvetia Swiss F. Ins. Co. v. 
Eeward P. Allis Co., 11 Colo. A, 264, 
53 P 242; Monroe.County Mut. Ins. 
Co. yv. Robinson, 5 WklyNC (Pa.) 
389. 

3s. U. S. v. American ‘Tobacco 
Go, 1 66NW Ss 408) 2 IS Ct, 69, 4: ea. 
1081; Foley v. Manufacturers’, etc., F. 
Ins. Co., 152 N. Y. 131, 46 NH 318, 43 
LRA 664. 

[a] Mlustration—The owner of 
unused internal revenue stamps has 
an insurable interest therein, al- 
though he may be able to reimburse 
himself from the government in case 
of their loss before being used. U. 
Ss. v. American Tobacco Co., 166 U. 
Se 4G8a ili Gt 61 9,e4ie bed. LOS 

39. U.S. v. American Tobacco Co., 
TOC ISL AGS plore Ol9) o4eela. med, 
1081. And see cases supra notes 24— 
38, 

49. Ark—lLoyd v. Planters’ Mut. 
Ins. Co., 80 Ark. 486, 97 SW 653. 

Iowa.—Merrett v, Farmers’ 
Co., 42 Iowa 11, 

La.—Macarty v. 
Co., 17 La. 865. 

Me.—Brown Vv. 
252, 


Assoc. Vv. 
66 Md. 


N. Y. 606, 6 AmR 146; Bridge 
ISN. X.. Super. 


Ins. 
Commercial 


Williams, 28 


[26C.J.] 23 


insurance thereon invalid as not supported by an 
Nor will the fact that the right of 
insured to the property is disputed or in litigation 
render insurance thereon in his favor inyalid.3? 
cause an owner of property may be able to reim- 
burse himself in ease of its destruction from other 
sources 1s no reason for denying to him an insur- 
able interest in the property.°8 
amount and character of the interest are not ma- 
terial in determining the question of insurable in- 
terest,*° such interest must be actual; and where 
there is no present or prospective right in the prop- 
erty, or right derivable out of the property by 
virtue of a contract relative thereto, there can be 
no insurable’ interest.?° 
interest where his only right arises under a con- 
tract which is void or unenforceable either at law 
or in equity,*4 but a contract made incapable of 
enforcement by the statute of frauds because not 
in writing has been held to be valid as between the 


Be- 


But while the 


One can have no insurable 


Mo.—Shaw v. Adtna Ins. Co., 49 Mo. 
578, 8 AMR 150.’ 

N. Y.—Riggs v. Commercial Mut. 
Ins. Co., 125 N. Y. 7, 25 NE 1058, 21 
AmSR 716, 10 LRA 684; De Forest v. 
Fulton F. Ins. Co., 1 N. Y. Super. 84. 

Oh.—Ohio Farmers’ Ins. Co. v. Wa- 
ters, 65 Oh. St. 157, 61 NE 711. 

Pa.—Farmers’ Mut. Ins. Co. v. New 
Ss Turnp, Co., 122 Pa. 37, 15 A 
13) 5 » 

Vt.—In re Reynolds, 109 A 60. 

Eng.—Lucena y. Craufurd, 3 B.' & 
P. 75, 127 Reprint 42 [rev on other 
grounds 2° Bu & UP ONG R 26or den 
Reprint 630, 1 Taunt. 325, 127 Re- 
print 858]; Routh vy, Thompson, 11 
Hast 428, 103 Reprint 1069; Craufurd 
vee ane) 8 T. Reo L138, LOL Reprint 

Ode 5 

[a] Tlustration.—Where a policy 
has a condition that a sale or trans- 
fer of the property shall render the 
policy void, and the assured makes a 
deed of assignment reserving all 
hemestead and exemption rights, and 
there is a mortgage on the premises 
as against which no exemption can 
be allowed, and assured asks an al- 
lowance in lieu of a homestead out 
of the proceeds of the sale' of the 
assigned property, such claim is not 
an interest in the premises, but a 
claim for money, and not an insur- 
able interest. Ohio Farmers’ Ins. Co. 
v. Waters, 65 Oh. St. 157, 61 NE 711. 

[b] Bare possibility not insur- 
able.—Merrett v. Farmers’ Ins. Co., 
42 Iowa 11; Macarty v. Commercial 
ins (Co. 1 ta. 3365. 

[c] Mere hcpe or expectation not 
enough.—Riggs v. Commercial Mut. 
Ins Cos, AZ5N EY." TA 25 NEO bea uee 
AmSR 716, 10 LRA 684. 

[d] Mere surety on bond given 
for purchase price of land has no 
insurable interest in land. Loyd v. 
Planters’ Mut. Assoc., 80 Ark. 486, 97 
SW 658. 

fe] Voluntary contribution. — A, 
turnpike company that voluntarily 
contributes to the construction of a 
public bridge over which those using 
its road, as well as the general pub- 
lic, pass, obtains thereby no insur- 
able interest. Farmers’ Mut. Ins. Co. 
v. New Holland Turnp, Co., 122 Pa. 
87, 15 A563. 

[f] Donor giving inter vivos.—A. 
donor making a distribution of his 
property inter vivos has no insur- - 
able interest therein after it has been 
delivered to the donees. Macarty v. 
Commercial Ins. Co., 17 La. 365. 

41. Perry v. Mechanics’ Mut. Ins. 
Co., 11 Fed. 478; Pope v. Glenn Falls 
Ins. Co., 186 Ala. 670, 34 S 29; Ni- 
agara F. Ins. Co. vy. Layne, 162 Ky. 
665, 172 SW 1090. 

[a] MTlustration.—A sale by one 
without title or interest passes no 
insurable interest-in the property. 
Niagara EF. Ins. Co. v. Layne, 162 
Ky. 665, 172 SW 1090. 
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parties, and sufficient to give an insurable interest.*? 

[§ 4] 2. Persons Having Insurable Interest—a. 
Applying the rules just stated ** as to 
what constitutes an insurable interest it has been 
held that the following persons among others ** have 


In General. 


an insurable interest in property: 


the benefit of creditors,t® even before he has filed 
his bond and qualified as such assignee ;*® a grantee 
in a fraudulent conveyance,*’ but not, it has been 
held, the grantee in a conveyance actually and not 
constructively fraudulent;*® a receiver ;*® an execu- 
tor or administrator,°° although where ‘the estate is 


42. Wainer v. Milford Mut. F. Ins. 
Costs3aMass, 335,26 INNS S7G, it 
LRA 598; Amsinck v. American Ins. 
Co., 129 Mass. 185. See Redfield v. 
Holland Purchase Ins. Co., 56 N. Y. 
354, 15 AmR 424 (where case was 
taken out of statue by part per- 
formance). 

43. See supra § 3. 

44 See infra §§ 5-21. 

Reinsurers see infra § 179. 

45. Phcenix Ins. Co. v. Adams, 8 
KyL 532; Sibley v. Prescott Ins. Co., 
Si Mich; 14, 23 NW 4733 White v. 
Hudson River Ins. Co., 7 HowPr (N. 
Y.) 341. 

46. Phoenix Ins. Co. v. Adams, 8 
Kyl 532; Sibley v. Prescott Ins. Co., 
57 Mich. 14, 28 NW 473. 

47. Ind—McLean y. Hess, 106 
Ind, 555, 7 NE 567. 

Ky.—Home Ins. Co. y. Allen, 93 
Ky. 270, 19 SW 743, 14 KyL 161, 

Mass.—Lerow v. Wilmarth, 9 Al- 
len 382; 

Nebr.—German Ins. Co. v. Hyman, 
34 Nebr. 704, 52 NW 401. 

Ss. C.—Steinmeyer vy. Steinmeyer, 
CAMS: C4413; 42 SE 184. 


Grand River 


Farmers’ Mut. Assur. Cor. +28: Us, .C. 
Cpe 0) : 

48. Home Ins. Co. v, Allen, 13 
KyL 95. 


49. Thompson y. Phenix Ins. Co., 
136 U. S. 237, 10 SCt 1019, 34 L. ed. 
408; In re Hamilton, 102 Fed, 683; 
Reilly v. Buffalo German Ins, Co. 
86 Mise. 69, 147 NYS 1086 (receiver 
in bankruptcy). 

50. I1l.—Security Ins Co 
Kuhn, 108 Ill. A. 1 [aff 307 Ill. 166, 69 
NE 8221]. 

Md.—Hartford F. Ins. Co. v. Keat- 
ing, 86 Md. 130, 38 A 29, 68 AmSR 
499. 

N. J.—Trade Ins. Co. v. Barracliff, 
45. -N.. J. Ta. 543, 46 AmR 792. 

N. Y.—Herkimer v. Rice, 27 N. Y. 
163; Phelps v. Gebhard F. Ins. Co., 
22 N. Y. Super. 404; Matter of Van 
Houten, 18 Misc. 524, 42 NYS 1115 
[rev on other grounds 18 App. Div. 
301, 46 NYS 190]; Cornwell v. Deck, 2 
Redf, Surr; 87 {aff 7 Hun 122). 

Oh.—Globe Ins, Co. v. Hoyle, 1 
Cine. Super. 444, 

W. Va.—Sheppard vy. Peabody Ins. 
Co, 21 W. Va. 368. 

N. B—Lingley v. Queen Ins. Co., 
12 N. B. 280. 

[a] Executors with special inter- 
est under the will.—(1) Where prop- 
erty is devised to executors in trust 
they have an insurable interest there- 
in by virtue of the trust. Phelps v. 
Gebhard F. Ins. Co., 22 N. Y. Super. 
404. (2) Where a will directs exec- 
utors to maintain a house for the use 
of a person during his life, the ex- 
ecutors have an insurable interest in 
the house. Colburn v. Lansing, 46 
Barba CGNs V3. 

{[b] Executor de son tort.—A 
widow who, without taking out let- 
ters of administration upon her hus- 
band’s estate, continued to live in a 
house built on land of which he was 
the lessee had an insurable interest 
therein, upon the ground, among 
others, that she incurred responsi- 
bilities as executrix de son tort, and 
would therefore be responsible to 


°161 Ala. 


FIRE INSURANCE 


An assignee for 


those who were interested in the es- 
tate. Lingley v. Queen Ins. Co., 12 
N. B. 280. , 

Testamentary trustee see infra 

iG). 

51. Clinton vy. Hope Ins. Co., 45 N. 
Y. 454 [aff 51 Barb. 647]; Beach v. 
Bowery F. Ins, Co., 8 AbbPr GNEY:) 
261 note. See Globe Ins. Co. Vv. 
Boyle, 21 Oh. St. 119 (a policy was 
granted insuring “Mrs, EH. W. Boyle, 
executrix.’ THiar oswiteenupon sche 
policy after loss, it was objected that 
Mrs. Boyle as executrix had no in- 
surable interest in the property, as 
the personal estate was more than 
sufficient to pay the debts. The 
court, however, admitted extrinsic 
evidence to show that the parties 
used the term and understood its 
meaning to be equivalent to the 


phrase “for the benefit of the par- 
ties entitled to the estate of’ the 
testator). 


52. In re Lee, 4 LuzLegReg (Pa.) 
44, ; 

53. U.S.—Seaman v. Enterprise F. 
& AM, Ins. Co,, 21 -Med. 778; Seaman 
v. Enterprise F. & M. Ins. Co., 18 
Fed. 250, 5 McCrary 558. 

Ala.—Attna F. Ins. Co, v. Kennedy, 
600, 604, 50 S 73, 1835 AmSR 
160 [cit Cyc]. 

Ill.—Crawford vy. Aachen, ete., F. 
Insa'Co;, s lOO STIeA., 454.) att 9 OpabL: 
367, 65 NH 134]; Glover v. Wells, 40 
Ill. A. 350. 

Iowa.—Warren vy. Davenport F. 
Ins. Co., 31, lowa 464, 7 AmR 160. 

Ne Y.-Riggs' Vv. Commercial Mut. 
InsarCo wl oigNw ee Wine co NEO Syma: 
AmSR 716, 10 LRA 684; Rohrbach M. 
Germania FB. Ins, Cor iG20uNey 24s 20 
AimR 451; Springfield: F. & M. Ins. 
Co. v. Allen, 43 N. Y. 389, 3 AmR-711. 

Oh.—Philips v. Knox County Mut. 
Ins: €o;,120 Oh. 274. 

Pa.—Sweeny v. Franklin KF. Ins. 
Com 20 Parise 1. 

Nr eERY cer 


Eng.—Wilson vy. Jones, 

Mxeh, 139; 13) HRC 299; Paterson) v. 
Harris, 1, B./& S. 336, 101 ECL) 336, 
121 Reprint 740. 

[a] Measure of interest.—The in- 
terest of a stockholder to whom a 
fire insurance policy is issued on cor- 
porate property is not necessarily 
measured by the value thereof, for 
the reason that the property is liable 
first for the corporate debts, and the 
only interest held by him is his right 
to share in the distribution of the 
proceeds after payment thereof. 
4ftna FEF. Ins. Co. v. Kennedy, 161 
Ala. 600, 50 S 738, 135 AmSR 160. 

54 Colo.—American Cent. Ins. 
Covv. Donlon, 16> Colo; A. 416, 3-66 -e 
249. 

Ga.—Creech vy. Richards, 76 Ga. 36. 


Ill.—Clemson y. Trammell, 384 Ill. 
A. 414, 
Ky.—Fireman’s Fund Ins. Co, v. 


Gatewood, 10 KyL 117. 
La.—Allen v. Sun Mut. Ins, Co.,:36 
La. Ann, 767. 
N. Y.—Foley vy. Manufacturers’, 
CUCS SE SINSHG@o sO 2mNNEMy ea doie cdo! 
NE 318, 43 LRA’ 664; Niblo v. North 
pase BE. Ins. Co., (3 N.Y. Super. 
Ont.—Stevenson vy. London, 
Ins7<Co.w26) UC. Oe Baa lags 
[a] Owner and contractor.—The 


etc., 
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solvent, so that the personalty is sufficient to pay 
the debts, the administrator has no insurable inter- 
est in property which constitutes a part of the 
realty ;>! a residuary devisee or legatee;°? the owner 
of stock in a corporation;®? one who owns or has 
a right or interest in a building whether such build- 
ing is situated on his own iand or on the land of 
another ;°* one in the lawful possession of property, 
having equitable rights therein;®> one in possession 
and use of property under a claim of right,5* al- 
though his title be defective or invalid.57 
mere intruder or trespasser, without possession or 


But a 


owner of land has an insurable in- 
terest in buildings which are being 
constructed upon his land by a con- 
tractor who is to furnish all the la- 
bor and material and be paid after 
the completion of the work. 
Greenwich Ins. Co. v, Louisville, etc., 
R.'Co.," 112) Ky. 598, 66 SW 414567 
SW _ 16, -23 Kyl. 2014, 99 AmSR 313, 
56 LRA 477; Foley vy. Manufactur- 
ers’; etc. cE. 10S, C0." Lown Nee Yoatol. 
46 NE 318, 43 LRA 664; Foley v- 
Farragut EF. Ins. Co., 71 Hun 369, 24 
NYS 13131. But see Schultz v. Home 
Ins; Co:., 205 Ill. A, 29% (no liability. 
to owner in absence of loss to him 
from fire). 

Insurakle interest of contractor see 
infra § 8. 

55. U. S.—Brugger v. State Inv. 
ue Co., 4 F. Cas. No. 2,051, 5 Sawy. 

Cal.—Davis v. Phoenix Ins. Co., 111 
Cal. 409, 43 P 1115 

N Y.—Redfield v. Holland Pur- 
chase Ins. Co., 56 N. Y. 354, 15 AmR 
424; Robinson v. New York Ins. Co., 
2 Cai. 357 [aff 1 Johns. 616]. 

Ss. C.—Jacobs v. Mutual Ins. Co., 

2S. C. 110, 29 SH 533. 

Wis.—Horsch v, Dwelling-House 
Ins. Co., 77 Wis. 4, 45 NW 945, 8 
LRA 806. 

[a] Thus, where the owner con- 
veyed property to his wife in order 
to provide for her, but agreed to pay 
all taxes and insurance, and to re- 


tain possession and use for life, and 


the wife agreed to reconvey on his 
request, he had an insurable inter- 
est. Jacobs v. Mutual Ins. Co., 52 
S. C. 110, 29 SE: 533. 

[b] Possession with power of 
sale-—One in possession of property 
belonging to another, with a power 
of attorney to sell’ it, and who has 
advanced a portion of the purchase. 
money, has an insurable interest in 
such property. Brugger v. State inv. 
BOE Co., 4 F. Cas. No. 2,051, 5 Sawy. 

Equitable title generally see su- 
pra § 3 note 24. 

56. Ill.—Griffin v. W. L. Pfeffer 
Lumber Co., 285 Ill. 19, 120 NE 583. 

Kan.—Kansas Ins. Co. v. Berry, 8 
Kan, 159. 

Md.—Franklin F. Ins. Co. v. Chi-. 
A ice -Co:,. 36 Mid: 102 tie Amie 

Mass.—Sanford v. Orient Ins. Co., 
see Mass, 416, 54: NE 888, 75 AmSR 

Mo:—Travis v. 
Co., 32 Mo. A. 198. 

N. H.—Fadden v. Insurance Co. of 
ore America, 77 N, H. 392, 92 A 

ov. 

N. Y.—Berry v. American Cent. 
Ins. Co., 132 N, Y.-49, 30 NE 254, 
28 AmSR. 548, 

But see Sherboneau vy. Beaver Mut. 
HL Ins.. Assoc.) S0\Uen ClO eer. hare 
(holding that mere possesion of land 
as against one claiming title under 
the crown was insufficient to give an 
insurable interest in a building con- 
stituting a part of the freehold). 

57. U. S.—Miller v. Alliance Ins. 
Co., 7 Fed. 649, 19 Blatchf. 308. 

Cal.—Davis v. Phoenix Ins. Co., 111 
Cal. 409, 43 PB 1115, 

Colo.—Helvetia Swiss F. Ins. Co. v.. 


Continental Ins. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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license to oceupy land of another, can have no in- 
surable interest in buildings which he may erect 
thereon.®S A son has no insurable interest in prop- 
But an heir expectant placed 
by the ancestor in possession of land bought for 
him, and which the ancestor intends to devise to 
him, has an insurable interest therein, although the 
land was bought at a master’s sale in partition, and 
the deed has not yet been made because the time 
for confirmation of the report has not elapsed.6° A 
surety for the payment of a debt for which prop- 
erty is also held as security has an insurable in- 
terest in the property;*! but it has been held that 
a surcty on a bond given to secute the payment 
of a mortgage on property purchased in his wife’s 


erty of his father.°° 
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[§ 5] 


name has ng insurable interest where he has never 


Edward P. Allis Co., 11 Colo. A, 264, 
53 P 242. 

Ill—Phoenix Ins. Co. vy. Mitchell, 
OF TITS 43. 

Ind.—Home Ins. Co, ¥, Gilman, 112 
Ind. 7, 13 NE 118. 


La.—Frierson v. Brenham, 5 La. 
Ann. £40, 52 AmD 6038. 
Md.—Franklin F. Ins. Co. v. Chi- 


cago Ice Co., £6 Md. 102, 11 AmR 469. 

Mass.—Sanford v. Orient Ins. Co., 
174 Mass. 416, 54 NE 883, 75 AmSR 
358. 

Mo.—Travis v. 
Co., 32 Mo. A. 198. 

N. Y.—-Redfield v. Holland Pur- 
chase Ins. Co., 56 N. Y. 354, 15 AmR 
424-" Warmers’ I, -&, Tf. Co. ve Har- 
mony F. & M. Ins. Co., 51 Barb. 33; 
New York v. Brooklyn F. Ins. Co., 41 
Barb. 231 [aff 3 Abb. Dec. 251]. 

Pa.—Mutual F. Ins. Co. v. Wagner, 
7 A 103. 

Vt—Swift v. Vermont Mut. F. 
Ins. Co., 18 Vt. 305. 

Eng.—Stockdale v. Dunlop, 6 M. & 
W. 224, 151 Reprint 391. 

N,. B.—Crockford v. Equitable Ins. 
Co., 10 N. B. 651. 

[a] Husband holding under verbal 
gift from wife.—Travis v. Continen- 
tal Ins. Co., 32 Mo. A. 198. 

[b] Defective execution of deed. 
—Sanford v. Orient Ins. Co:, 174 
Mass. 416, 54 NE 883, 75 AmSR 358 
(defective acknowledgment); Swift 
v. Vermont Mut. F. Ins. Co., 18 Vt. 


305. 

[c] Title through fictitious per- 
son.—Real and personal property 
were conveyed by the owner to a 
fictitious person and then again by 
him in the fictitious name to plaintiff, 
who took out insurance upon it as 
her own. It was held that, while the 
conveyance to the fictitious name was 
void, the subsequent conveyance was 
valid and the poiicy was binding. 
David v. Williamsburgh City F. Ins. 
Co., 7 AbbNCas 47 [rev on other 
grounds 83 N. Y. 265, 38 AmR 418]. 


Continental Ins. 


58. Sweeny v. Franklin F. Ins. 
Co.,. 20 Pa. 337. 
59. Baldwin v. State Ins. Co., 60 


Iowa 497, 15 NW 300. 

60. Home Ins. Co. v. Mendenhall, 
164 Ill. 458, 45 NE 1078, 36 LRA 374. 

6h) Germania FE. Ins, Co., ‘v. 
Thompson, 95 U. S. 547, 24 L. ed. 
487; Russel v. Union Ins. Co., 21 F. 
Cas. No. 12,146, 1 Wash. (C. C.) 409, 4 
Dall. 421; Firemen’s Ins. Co. v. Pow- 
ell, 13 B. Mon. (Ky.) 311; Hartford 
F, Ins. Co. v. Keating, 86 Md. 130, 38 
A 29, 683 AmSR 499; Caley v. Hoopes, 
86 Pa. 493. 

[a] Such surety has an interest 
in the preservation of the property 
which may be applied to the ex- 
tinguishment of such indebtedness, 
for the destruction of the property 
will increase the liability of the 
surety to be called on -to pay the 
debt. Caley v. Hoopes, 86 Pa. 493. 

[b] Bond for release of attached 
property.—Firemen’s Ins. Co. V. 
Powell, 13 B. Mon. (Ky.) 311. 

62. Loyd v. Planter’s Mut. 
Assoc., 80 Ark. 486, 97 SW 658. 


Ins. 


63. Davies v. Home Ins. Co., 3 
Grant Err. & App. (U. C.) 269 [allow- 
ing app 24 U. C. Q. B. 3€4)]. 

[a] Illustration.—Where one _ to 
whom the goods insured were sold 
and to whom the policy was assigned 
sold them to another, taking his 
notes, indorsed by A in part payment, 
undér an agreement that upon a sale 
of the property the proceeds should 
be paid to A, it was held that A had 
an insurable interest in the goods. 
Davies v. Home Ins. Co., 3 Grant Err. 
. (U. C.) 269 [allowing app 24 
WAC @y sa 3 641 c 

64. Williams v. Roger Williams 
Ins. Co., 107 Mass. 377, 9 AmR 41. 

65. U. S.—California Ins. Co. v. 
Union Compress Co., 133 U. S. 387, 10 
SOG P36dyens so. i ed. ao 0s Bucks Vv. 
Chesapeake Ins. Co., 1 Pet. 151, 7 L. 
ed. 90; American Cereal Co. v. West- 
ern Assur. Co.,,148 Fed. 77. 

Ariz.m—Webster Bros. Milling Co. 
Vv. Bingham, 14) Ariz, 50,°125 P. 709, 
WZ eit Cyeq: 

Ill.—Home Ins. Co. v. Peoria, etc., 
R. Co., 178 Ill, 64, 52 NE 862. 

Md.—Fire Ins. Assoc. of England 
v. Merchants’, etc., Transp. Co., 66 
Md. 339, 7 A 905, 59 AmR 162. 

Mass.—Com., v. Hide, ete., Ins. ‘Co., 
112 Mass. 136, 17 AmR 72; Silloway 
v. Neptune Ins. Co., 12 Gray 73; Oli- 
ver v. Greene, 3 Mass. 133, 3 AmD 96. 

Mich.—Castner v. Farmers’ Mut, F. 
Ins. Co., 46 Mich. 15, 8 NW 554. 

Miss.—Hope Oil Mill, ete., Co. v. 
ee Assur. Co., 74 Miss. 320, 21 
S 132. 

Mo.—Ferguson vy. Pekin Plow Co., 
141 Mo, 161, 42 SW 711. 

N. Y.—Sturm y. Atlantic Mut. Ins. 
Co., 68 N. Y. 77; Waring v Indem- 
nity F. Ins. Co., 45 N. Y. 606, 6 AmR 
146; White v. Madison, 26 N. Y. 117, 
26 HowPr 481; Stillwell v. Staples, 
19 N. Y. 401; Burke v. Continental 
Ins; Cos 128 Appy Diva 39107112 -NiV'S 
865; Burke ‘vy. Continental Ins. Co., 
100 App. Div. 108, 91 NYS 402 [rev 
on another ground 184 N. Y. 77, 76 
NEI 1086]; Kline v. Queen Ins. Co., 7 
Hun 267 [aff 69 N. Y. 614 mem]; De 
Forest v. Fuiton F. Ins. Co., 1 N. Y. 
Super. 84. : 

Tex.—Wagner v. Westchester F. 
Ins. Co,, 92 Tex. 549, 50 SW 569 [rev 
(Civ. A.) 48 SW 49]; Southern Cold 
Storage, etc., Co. v. Dechman, (Civ. 
A.) 738 SW 545. 

W. Va.—Murdock v. Franklin Ins. 
Co., 338 W. Va. 407, 10 SE 777, 7 LRA 
572; Sheppard v. Peabody Ins. Co., 21 
W. Va. 368. 

Eng.—South Australian Ins, Co. v. 
Randell, Wun. 3) Pl Cy Lok; ‘Castel- 
Jain v. Preston, 11 Q. B. D. 380; Wa- 
ters v. Monarch F., ete., Assur. Co., 
5 E. & B. 870, 85 ECL 870, 119 Re- 
print 705; London, etc., R. Co. v. 
Glyn, 1 E. & EB. 652, 102 ECL 652, 
120 Reprint 1054, 

Alta —Trotter’v. Calgary °F. Ins. 
Co.,; 3 Alta. L. 12: 

[a] The right is based upon the 
fact that, having the possession of 
the property exclusive as to all but 
the owner, to wnom they are respon- 
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acquired any lien upon or control over the property 
to secure his liability.®? 
given to secure payment for goods has an insurable 
interest in the goods,®* and the liability of a mort- 
gagee who has indorsed the mortgage note to an 
assignee of the mortgage gives him an insurable 
interest in the mortgaged property.®* 

b. Agents, 
Bailees Generally. Any bailee or person in ecus- 
tody of property and responsible for it may take 
insurance in his own name,°> and may recover not 
only a sum equal to his own interest in the prop- 
erty by reason of any lien for advances or charges, 
but the full amount named in the policy up to the 
value of the property;°° and common earriers,°* 


The indorser of a note 


Consignees, Factors, and 


sible, they should protect it from 
loss in order that it or its value may 
be rendered to the owner when he 
calls for it. -Sturm yv. Atlantie Mut. 
Ins. Co., 63 N. ¥. 77; Waring v. In- 
demnity F. Ins. Co., 45 N. Y¥., 606, 6 
AmR 146. 

[b] Cotton pressers.—Those en- 
gaged in the business of pressing 
cotton usually insure the cotton 
while in their possession, as held in 
trust. California Ins, Co. vy. Union 
Compress Co., 133 U. S. 387, 10 SCt 
365, 33 L. ed. 730; Home Ins. Co. 
v. Baltimore Warehouse Co., 93 U.S. 


527, 23 L. ed. 868; Hope Oil Mill, 
etc., Co. v.. Pheenix Assur. Go., 74 
Miss. 320, 21 S 132; Southern Cold 


Storage, etc., Co. v. Dechman, (Tex. 
Civ. A.) 738 SW 545; Germania Ins. 
Co. vy. Anderson, 15 Tex, Civ. A. 551, 
40 SW 200; Missouri, ete., R. Co. v. 
Union Ins. Co., (Tex. Civ. A.) 39 SW 
fo. 

[c] A manufacturer of clothing 
may take out insurance upon goods 
held in trust by him for manufac- 
pe: Stillwell vy. Staples, 19 N. Y. 

[d] A sheriff has an insurable in- 
terest in ysroperty seized under at- 
tachment. White v. Madison, 26 N. 
Y. 117, 26 HowPr 481. 

[e] Policy prohibiting’) insurance 
of goods in trust unless interest 
stated —Where a policy upon the 
“stock of clothing, manufactured and 
in process of manufacture,” of the 
insured, provides that the company 
shall not be liable for “loss for 
property owned by any other party, 
unless the interest of such party is 
stated on this policy; it will not 
cover the cloth owned by others, but 
taken by the insured to be manu- 
factured under a written agreement 
by which the same is to be at his 
risk even as to the value of the 
work done thereon. Getchell v. 
4fitna Ins. Co., 14 Allen (Mass.) 3825. 

Duty of bailee to insure see Bail- 
ments § 45. 

66. See cases supra note 65. 

67. U. S.—California Ins. Co. v. 
Union Compress Co., 133 U. S. 387, 10 
SCt 365, 33 L. ed. 730; Phoenix Ins. 
Co. v. Erie, efc., Transp. Co., 117 U. 
Sa3i258 CSCI 0 baz 2a hae aria si.o: 
Munich Assur. Co. v. Dodwell, 128 
Fed. 410, 638 CCA 152 [aff 123 Fed. 
841, and certiorari den 195 U. S. 
629, 25 SCt 787, 49 L. ed. 352]; Liver- 
pool, ete., Ins. Co. v. McNeill, 89 Fed. 
131, 32 CCA 173; Pennefeather v. Bal- 
timore Steam Packet Co., 48 Fed. 481. 

La.—Duncan vy. Sun Mut. Ins. Co., 
12 La. Ann. 486, 

Md.—American Casualty Ins. Co.’s 
Case, 82 Md. 535, 34 A 778, 38 LRA, 
97; Fire Ins. Assoc. of England v. 
Merchants’, ete., Transp. Co., 66 Md. 
339, 7 A 905, 59 AmR 162; Hough v. 
People’s F. Ins. Co., 36 Md. 398. 

Mass.—Com. v. Hide, etc., Ins, Co., 
112 Mass. 136, 17 AmR 72; Bastern 
B Co. v. Relief F. Ins. Co., 98 Mass. 
420. 

Minn..—Home Ins, Co. y. Minne- 
apolis,nete.;- RK. Co.) WL«Minni 296)" 74 
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pledgees,°* warehousemen,®® and factors and com- 
mission merchants 7 are within this rule. 
holds goods as consignee with power of sale has an 
If he has acquired a lien for 
advances he has an insurable interest to the amount 
of such advances;‘? and he may take insurance to 
the full value of the goods and recover in his own 
name, holding the balance of the proceeds as trustee 
for the consignor.’* As a rule, consignees who have 
the mere naked right to take possession of the 
goods consigned, without being authorized to sell 
them, and having no lien on them for their ad- 
vances, cannot enter into a valid insurance of them 
in their own names for their own benefit.’ 
agent having the property of his principal in his 
possession and responsible for it has an insurable 


insur ablé interest.™ 


Co. 


Minneapolis, ete. R. x 


NW _ 140; 
Ins. Co., 64 Minn. 61, 


v. Home 
NW uae 

N. Y.—-Symmers vi Carroll, 207) Ns 
Y. 632, 101 NE 698, 47 LRANS 196, 
AnnCas1914C 685 [aft 149 App. Div. 
641, 134 NYS 170]; New York, etc., 
R. Co, v. National Ss. Cory P37 INV Y. 
23, 32 NE 993 [aff 17 NYS 28]; Berry 
v. American Cent. Ins. Co., 132 N. Y. 
49, 30 NE 254, 28 AmSR 548; Waring v. 
Indemnity RF, Ins;\Co:,--45) N.Y. 9606; 
6 AmR 146; Savage v. Corn Exch., 
etc., Ins. Co., s6UN. “Yeu 65o0 [att 17 
N. Y. Super. 1]; Mercantile Mut. Ins. 
Co. v. Calebs, 20 N. Y. 178; Chase v. 
Washington Mut. Ins.. Co., 12 Barb. 
595; De Forest v, Fulton F. Inst Cor, 
1 N. SE hbbaketes 84. 

N. C.—Lockhart v. Cooper, 87 N. 
Cc. 149, 42 AmR 514. 

Pa.—-Shaw v. Wyoming Ins, Co., 1 
WklyNC 559. 

Tenn.—Laneaster Mills v. Mer- 
chants’ Cotton-Press Co., 89 Tenn. 1, 
14'SW 317, 24 AmSR 586. 

W. Va.—Sheppard v. Peabody Ins. 
Co., 21 W. Va. 368 

Eng.—Joyce v. Kennard, L. R. 7 
@. B. 78; Nerth British, etc., Ins. Co. 
Vv. London, ete., Ins. Co., 5 Cheb, 
569; Anderson v. Morice, Tis Onc: 
12h 609; Crcewley v. Cohen, 3 B. & Ad. 
478, 23 ECL 214, 110 Reprint playpen 8} 
ERC 314; Waters v. Monarch F., ete, 
Alssur. Co., 5 EB. & B. 870, 85 HCL 
870, 119 Reprint 705; Morewood v. 
Pollok, 1 E. & B. 743, 12 ECL 743, 118 
lreprint 614; London, etc., R. Co. v. 
Glyn, 1 ee, 654, 102 HCL 652, 120 
Reprint 1054; Oakley Vv. Portsmouth, 
ete., Steam Packet Co, 11. Bixeh, 613, 
156 Reprint 977; Cog es v. Bernard, 3 
Ld. Raym. 909, 92 Reprint 107, 5 ERC 
247; Carruthers v. Sheddon, Gi Taunt, 
14,. 4 ECL 486, 128 Reprint 937; For- 
ward v. Pittard, i DeRd taten sen crares 99 Re- 
print 953, 1 ERG 216. 

[a] The fact that the carrier has 
relieved himself from liability for 
loss by fire does not relieve him 
from liability for such loss due to 
negligence, and therefore he has an in- 
surable interest, notwithstanding’ the 
limitation in the contract. California 
Ins. Co. v. Union Compress Co., 133 
U.S. 387, 10'SCt 365, 33 Li. ed.'730. 

[b] Goods received from connect- 
ing carrier insurable.—Com. vy. Hide, 
ete., Ins. Co., 112 Mass. 136, 17 AmR 
72. 

68. Waring v. Indemnity F. Ins. 
Co., 45 N. Y. 606, 6 AmR 146; Whelen 
v. Goldman, 62 Misc. 108, 115 NYS 
1006 (pledgee); Hecker v. Commer- 
cial State Bank, 35 N. D. 12, 159 NW 
97; Wells v. Philadelphia Ins. Co., 9 
Serge. & R. (Pa.) 103; Wilson v. Cit- 
izens’ Ins. Co., 19 LCJur 175. 

69. U. S—Pheenix Ins. Co. v. 
Hrie,etc., ‘Transp. Co./117 W'S. 312, 
6 SCt 750, 29 L. ed. 873; Home Ins. 
Co. v. Baltimore Warehouse Core93 
U. S. 527, 23 L. ed. 868; Pelzer Mfge. 
Comynst-. Paul ke. i& Mi. “Ins!\Co.° 41 
Fed. 271; Baxter v Hartford F, Ins. 
€o.,. 12 Fed. 481, 11 Biss. 306. 
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One who 
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Sales. 


c. 


An 


Ala.—Snow v. Carr, 61 Ala. 363, 32 
AmR 3. 

Ariz.—Webster Bros. Milling Co. v. 
Bingham, 14 Ariz. 50, 125 P 709, 712 
Feit ye} 

Mass.—Hastern R. Co. v. Relief F. 
Ins. Co., 98 Mass. 420. 

Mo.—Ferguson yv. Pekin Plow Co., 
141 Mo. 161, 42 SW 711; Dawson v. 
Waldheim, 80 Mo. A. 52. 

N. Y.—Berry v. American Cent. 
Ins. Co., 132 N. Y. 49, 30 NE 254, 28 Am 
SR 548; Richmond v. Niagara BS Ins. 
Covi N. Y. 230; Lewis v. Home Ins. 
Co., 110.Mise. 592,:181 NYS 839. 

Pa.—Johnson vy. Stewart, 243 Pa. 
485, 90 A 349. 

S. C.—Pelzer Mfg. Co. v. Sun’ Fire 
Office, 36 S. C. 213, 15 SE 562. 

Tex.—Southern Cold Storage, etc., 
Co. v. Dechman, (Civ. A.) 73 SW 545. 

Va.—Boyd v. McKee, 99 Va. 72, 37 
SE 810. 

W. Va.—Sheppard y. Peabody Ins. 
Co., 21 W. Va. 368. 

Hing.—Joyce v. Kennard, L, R. 7 
Q. B. 78; North British, ete., Ins. Co. 
v. London, etec.; Ins. 'Co., 5 Ch. D. 
569; Crowley v. Cohen, 3 B. & Ad. 
478, 28 ECL 214, 110 Reprint 172, 13 
ERO 314; Waters v. Monarch B., éte., 
Assur. Co, 5 BE. & B. 870, 85 ECL 
870, 119 Reprint 705; London, etc., R. 
Co. v. Glyn, 1 HE. & E. 652, 102 HCL 
652, 120 Reprint 1054. 

Ont.—Todad v. ter Pool, ete., 
Corn ZOwUOnmG. (Pie b ean 


Ins. 


[a] Wheat held after sale in ele- 
vator.—The owner of .an elevator 
has an insurable interest in wheat 


held therein after sale. Richmond 
v.. Niagara -F, Ins. ‘Co., 79 N. : Yi. 
2380. 

{b] After-acquired property.—A 


grain warehouseman may procure a 
valid insurance policy covering mer- 
chandise which may be subsequently 
stored with him. Johnson y. Stew- 
art, 243: Pa, 485, 90 A, 349. 

[c] May insure to full value of 
property.—Phcenix Ins. Co. v. Hrie, 
ete., Dransp; Co., 1177US73812./6 Sct 
750, 29 L. ed. 873; Home Ins. Co, v. 
Baltimore Warehouse Co., 93 U. S. 
527, 23 L ed. 868; Waring v. Indem- 
nity F. Ins. Co.; 45 N. Y, 606, 6 AmR 
146. 

70. U. S.—Home Ins. Co. v. Bal- 
timore Warehouse Co., 93 U. S.. 527, 


23 L. ed. 868; Phenix Ins. Go. v. 
Hamilton, 14 Wall. 504, 20 L. ed. 729; 
Baxter v. Hartford F, Ins** Co; 13 


Fed. 481, 11 Biss. 3806; Russell v. 
Union Ins. Co., 21 F. Cas, No. 12,146, 
4 Dallvagd,  Powiaish. (Ce Grre0oe 

La:—Bell v. Firemen’s Ins. Co., 5 
Rob. 446. 

Mo.—Ferguson v. Pekin Plow Co., 
141 Mo. 161, 42 SW 711. 

Nebr.—Citizens Ins. Co. v. Herpol- 
sheimer, 77 Nebr. 232, 109 NW 160. 

. N. H.—Goodall v. New England 
Mut. F. Ins. Co., 25 N. H. 169. 

N. Y.—Waring v. Indemnity F. 
Ins. Co., 45 N. Y. 606, 6 AmR 146; De 
Forest-v.' Pultonth alos, Coy Ney. 
Super, 84. 
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interest,’ and in ease of loss may recover its full 
value, holding all beyond his own interest in trust 
for the principal.*® 

Possession without liability or interest. One hav- 
ing the care, custody, or possession of property for 
another without hability and without any pecu- 
niary interest therein may nevertheless obtain in- 
surance upon such property for the benefit of the 
owner,” and the insurance will so inure upon a sub- 
sequent adoption of the insurance even after the 
happening of a loss.7® 
Debtors and Purchasers at Judicial 
A judgment debtor whose property has been 
seized on execution has an insurable interest there- 
in until the title is absolutely and finally vested in 
the purchaser and the right to redeem, or have the 


N. C.—Lockhart v. Cooper, 87 N. C. 
149, 42 AmR 514. 

Pa.—Siter v. Morrs, 13 Pa. 218. 

71. U., S.—California Ins. Co. v. 
Union Compréss Co., 133 U.S. 387, 10 
SCt 365,033) Ea vedyw7 30: 

Towa.-Fox v. Capital Ins. Co., 92 
Iowa 7, 61 NW 211 

Ky.— tna Ins. Co. v. Jackson, 16- 
B. Mon, 242. 

La.—Pouverin v. Iouisiana State 
M. & F. Ins. Co., 4 Reb, 234. 

Md.—Hough y. People’s F. Ins, Co., 
36 Md. 398. 

Mo—Shaw v. Altna Ins, Co., 49 
Mo. 578, 8 AmR 150. 

N. Y.—Sturm v. Atlantic Mut. Ins. 
aa 38 N. Y. Super. 281 [aff 63 N. Y.. 

Eng.—Godin v. London Assur. Co., 
1 Burr. 489, 97 Reprint 419. 

[a] A consignee who is under 
obligation to carry insurance on the 
goods for his consignor has an in- 
surable interest in his own right. 
California Ins, Co. v. Union Compress 
Co. lS3' U.S.) 88h LorSeCty 26a es 
L. ed. 730; De Forest v. Fulton F. 
Ins. Co., 1 N.Y. Super. 84, 

42; FoxmivacCapitalains. WGo.,/ 293 
Iowa 7, 61 NW 211; Johnson v. 
Campbell, 120 Mass. 449; De Forest 
re Fulton F. Ins, Co., 1 N. Y. Super. 

t. 

[a] Consignee who has advanced. 
money to purchase’ goods consigned. 
—Sturm y. Atlantic Mut. Ins. Co., 38 
N. Y. Super. 281 [aft 63 N: ¥. 77]; 

73. See cases supra note 72. 

74 De Forest v.. Fulton FE. Ins. 
Co., 1 N. Y. Super. 84. 

75. U. S.—Phoenix Ins. Co. v.. 
Hamilton, 14 Wall. 504, 20 L. ed. 729. 

Ky. —Atna Ins. Co. v. Jackson, 16 
B. Mon. 242. 
pag ortars Marine, etce., 


Mo.—Ferguson y. Pekin Plow Co., 
141 Mo. 161, 42 SW 711. 

Nebr.—Bradley v. Brown, 78 Nebr. 
836, 112 NW 331, 126 AmSR 647, 13 
LRANS 1625 

N. H.—Goodall v. New England 
Mut.) Ins: ‘Colt 257. Ne voe69. 

N. Y.—Sturm v. Atlantic Mut. Ins. 
Co, 63.N. Y. 77; Waring v. Indemnity 
F. Ins. Co., 45 N. Y. 606, 6 AmR 146; 
Kline» v. Queen Ins. Co. 7 Hun 267 
[aff 69 N. Y. 614 mem]; ‘De Forest v. 
Fulton F. Ins. Co., 1 N. Y. Super. 84.- 

N. CG—Lockhart v. Cooper, 87 N-. 
C. 149, 42 AmR 514. 

Pa.—Roberts v Firemen’s Ins. Co.,. 
165 Pa..55, 30 A “450, 44 AmSR 642. 
76. See cases supra note 75. ¥ 

77. Schaeffer v.’ Amchor Mut. F. 
Ins. Co., 113 Iowa 652, 85 NW 985; 
England F. Ins. Assoc. v. Merchants’, 
ete., “Transp.0'Co.,% 66 + Midin339,2 74) A. 
905, 59 AmR 162. 

78. Snow v. Carr, 61 Ala. 363, 32 
AmR 38; Watkins v. Durand, 1 Port. 
(Ala.) "O51; Durand v. Thouron, 1 
Port. (Ala.) 238; Fire Ins. Assoc. of 
England F. Ins. ‘Assoc. v. Merchants’, 
etc., Transp. Co., 66 Md. 339, 7 A 905,. 
59 AmR 162. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sale set aside has been lost;?® and even then, if his 
creditors still have a right to redeem, his insurable 
interest continues until their right has lapsed.’° The 
purchaser at a judicial sale, however, has an in-’ 
surable interest in the property *! from the time 
that he acquires a conditional or potential right 
to such property under his purchase.*? 
has a purchaser of an equity of redemption.8? Such 
an interest exists, although the purchaser has not 
yet paid the purchase money nor received a deed,*4 
although the deed by mistake was made to a third 
party,®> and although his title to the property 
Insolvent debtors and bankrupts 
have insurable interests in the property in their 
even when they are concealing it 


is disputed.’¢ 


possession 87 
from their creditors.88 


[§ 7] d. Creditors and Lienholders Generally. 
A general or simple contract creditor without a 
lien has no insurable interest in the property of his 
debtor,°? although it has been held that one who has 
furnished a dealer with goods which have been in- 


79. Iil.—kKeith v. Globe Ins. Co., 
52 Ill. 518, 4 AmR 634. 

Md.—Hartford F. Ins. Co. v. Keat- 
ing, 86 Md. 130, 88 A 29. 

Mass.—Rice v. Tower, 1 Gray 426; 
Buffum v. Bowditch Mut. F. Ins. Co., 
10 Cush. 540. 

Nebr.—Slobodesky v. Phoenix Ins. 
Co., 53 Nebr. 816, 74 NW 270. ‘ 

N. Y.—Wood v. American F. Ins. 
Co., 149 N. Y. 382, 44 NE 80, 52 Am 
SR. 733 [aff 738° Bun 113, 29-NYS 
250]; Cone v. Niagara F. Ins. Co., 
60 N. Y. 619 [aff 3 Thomps. & C. 
33). 

Pa.—Franklin F. Ins. Co. v. Find- 
lay, 6 Whart. 483, 37 AmD 430. 

Eng.—Lockyer v. Offley, 1 T. R. 
252, 99 Reprint 1079. 


[a] So long as the debtor has any 
re: interest in having the 
property sold applied to the ex- 


-tinguishment of his indebtedness, he 
has an insurable interest in such 
property. Hanover F. Ins. Co. v. 
Bohn, 48 Nebr. 743, 67 NW 1774, 58 
AmSR 1719; Waring v. Loder, 53 N. 
YS 81. 

80) |Coney v., Niagarax;F.) Ins. Co, 
60 N. Y. 619 mem; Wood yv. Ameri- 
F, Ins. Co., 78 Hun 109, 29 NYS 


; {a] For the reason that while 
this right continues it is possible 
for him to procure a loan and con- 
fess judgment as security therefor, 
and thereby create a right to re- 
deem, and this is an interest affected 
by the loss of, or damage to, the 
pbuilding by fire. Cone v. Niagara F. 
Ins. Co., 60. N. Y. 619 mem. . 

Sl)... —Curtis” v.... Home: Ins. 
Co., 6 F. Cas. No. 3,508, 1 Biss. 485. 

Kan.—Stockton Nat. Bank v. Home 
Ins/ Co., 106 Kan. 789, 189 P 913. 

La.—Frierson v. Brenham, 5 La. 

_ Ann. 540, 52 AmD 603. 

Pa.—Susquehanna Mut. F. Ins. Co. 
-y. Staats, 102 Pa. 529. ‘ 

Tenn.—Atna Ins. Co. v. Miers, 5 
Sneed 139. 

Ont.—Seatcherd v. Equitable F. 
ine. Cos 8. U. .C.. CaP: 415. 

Que.—Bacon v Insurance Co. of 
North America, 47 Que. Super. 74. 

82. McLaren y. Hartford F. Ins. 
Gomori Ne wy. Lots Atna Ins, Co. /v. 
Miers, 5 Sneed (Tenn.) 139. 

83. Cushing v. Thompson, 34 Me. 
496; Ottawa Agricultural Ins. Co. v. 
Sheridan, 5 Can. S. C. 157. 

84. Susquehanna Mut. F. Ins. Co. 
vy. Staats, 102 Pa. 529; A®tna Ins, Co. 
vy. Miers, 5 Sneed (Tenn.) 139. 

85. Lebanon Mut. Ins. Co. v. Erb, 
112 Pa. 149, 4 A 8. 

86. Frierson v. Brenham, 5 ,La. 
Ann. 540, 52 AmD_ 603. 

87. Marks v. Hamilton, 7 Exch. 
323, 155 Reprint 970. 

88. Gotlstone v. Royal Ins. Co., 1 
‘Bo & EF. 276. 
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So also 
the elaim.®1 


89. U. S—vVancouver Nat. Bank y. 
Pe Union, etc., Ins. Co., 153 Fed. 

Ala.—Creed v. Sun Fire Office, 101 
Ala. 522, 14 S 328, 46 AmSR 134, 23 
LRA 177, 46 AmSR 1384. 

Conn.—Bishop v. Clay F. & M. Ins. 
Co., 49 Conn. 167. 

Ga.—Northwestern Nat. Ins. Co. v. 
Southern States Phosphate, etc., Co., 
20 Ga. A. 506, 93 SE 157. 

La.—Monroe Bldg., etc., Assoc. y. 
Liverpool, ete., Ins. Co., 50 La. Amn. 
1243, 24 S 238. 

Mich.—Guiterman v. German-Amer- 
aaa Ins. Co., 111 Mich. 626, 70 NW 

N. Y.—Foster v. Van Reed, 5 Hun 
3821 jrev on other grounds 70 N. Y. 
19, 26 AmR 544]. 

Ont.—Davies v. Ins.. Co., 24 U. C. 
Q. B. 364 [app allowed 3 Grant Err. 
& App. (U. C.) 269]. 

90. Roos v. Merchants’ Mut. Ins. 
Co., 27 La. Ann. 409. 

91. Creed v. Sun Fire Office, 101 
Ala. 522, 14 S 323, 46 AmSR 134, 23 


LRA 177; Herkimer v. Rice, 27 N. 
Y. 163. : 
92. Hecker v. Commercial State 


Bank, 35 N. D. 12, 159 NW 97. 

93. U. S.—Royal Ins. Co. vy. Stin- 
Son, 41030 Ui Sop Zoek 26) seeds! 4735 
American Cereal Co. v. Western As- 
sur. Co., 148 Fed. 77; International 
Trust Co. v. Norwich Union F. Ins. 
Soec., 71 Fed. 81, 17 CCA 608; Nuss- 
baum v. Northern Ins. Co., 37 Fed. 
524,.1 LRA 704; Brugger v. State 
Liviwnlassn Cow) 4 Whe OAs. IN Ow 2.00 li, 
5 Sawy. 304; Hancox v. Fishing Ins. 
Co., 11 F. Cas. No. 6,013, 3 Sumn. 132. 

Ala.—Commercial F. Ins. Co. v. 
Capital City Ins. Co., 81 Ada. 320, 
8 S 222, 60 AmR 162. 

Iowa.—Longhurst y. Star Ins. Co., 
19 Iowa 364; Carter v. Humboldt F. 
Ins. Co., 12 Iowa 287. 

La.—Bell v. Western M. & F. Ins. 
Co., 5 Rob. 428, 39 AmD 542; Mil- 
laudon vy. Atlantic Ins. Co., 8 La. 557. 

Md—Franklin:) oe.) Ins.) > Co. cv. 
Coates, 14 Md. 285; Allen v. Mutual 


he Ins Cor, 27 Mas tii, 
Mass.—Looney v. Looney, 116 
Mass. 283 


Nebr.—Rochester Loan, etc., Co. v. 
Liberty Ins. Co., 44 Nebr. 537, 62 NW 
877, 48 AmSR 745; German Ins. Co. 
v. Hyman, 34 Nebr. 704, 52 NW 401. 

N. Y.—Harvey v. Cherry, 76 N. Y. 
436; Rohrbach v. Germania F. Ins. 
Co., 62 N. Y. 47, 20 AmR 451; Allen 
vy, Franklin F. Ins. Co., 9 HowPr 501. 

Pa.—International Mar. Ins. Co. 
v. Winsmore, 124 Pa. 61, 16 A 516; 
Phcenix Ins. Co. v. Hagar, 11 Wkly 
NC 281. 

R. I.—Taylor v. Northern Ins. Co., 
42 R: I. 354, 107 A 2388. 

Tex.—Sun Mut. Ins Co. v. Tufts, 
20 Tex. Civ. A. 147, 50 SW 180. 
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corporated into his stock, relying for payment on 
the success of the business, has an insurable inter- 
est in the stock,®° and that one who has a right 
to have his claim paid by the sale of specific 
real estate of a deceased debtor has an insurable 
interest in the real property held by such debtor 
which is subject to be taken for the payment of 
So one who loans money to a business 
concern, taking as collateral security a pledge of 
a fire insurance policy on the goods used by the 
borrower in his business, has been held to have an 
insurable interest in the goods.°? 
len on property to secure his debt has an insur- 
able interest in such property,®* to the amount of 
his lien,°* even though the lien is voidable;* and 
it is immaterial that the lienholder has a right to 
pursue his debtor personally for the debt or that 
he holds other securities therefor.°¢ 
a lienholder has an insurable interest in the prop- 
erty subject to the len thereon applies to the 
holder of a mechanics’ lien,®7 an attachment credi- 


One holding a 


The rule that 


Can.—Clark v. Scottish Imperial 
Ins. Co., 4 Can. S. C. 192. 

[a] Reason for rule.—His insur- 
able interest arises from the nature 
of the lien, which is a jus ad rem. 
All of the owner’s rights in the prop- 
erty are potentially his. They are 
under hypothecation to him for his 
security, and he can reduce them to 
possession if the debt is not paid. 
The holder of the lien is therefore 
directly interested in the property to 
the extent of his demand, whatever 
other security he may hold, and is 
entitled to effect insurance to that 
extent. Royal Ins. Co. v. Stinson, 
103 U. S. 25, 126: Ih. sed. 473. 

[b] The sureties on a distiller’s 
bond who become liable for the gov- 
ernment tax on whisky manufac- 
tured by such distiller have an in- 
Surable interest in such whisky. 
Germania F. Ins. Co. v. Thompson, 
95 U. S. 547, 24 L. ed. 487. 

[c] Holder of lien after foreclos- 
ure and sale.—Where the holder of 


‘the lien forecloses, and by arrange- 


ment with other encumbrancers one 
of the latter bids in the property at 
the sale for the benefit of the lien- 
holder and others, the lienholder has 


an insurable interest in the prop- 
reg Harvey v. -Cherry, .76.N.. Y. 


Cross references: 
Contractors see infra § 8. 
Mortgagees see infra § 11. 
Vendors see infra § 13. 

94, Royal Ins. Co. v. Stinson, 103 
U. S. 25, 26 L. ed. 473; International 
Mar. Ins. Co. v. Winsmore, 124 Pa. 
61, 16 A 516. 

95. Parks v. Hartford F. Ins. Co., 
100 Mo. 373, 12 SW 1058. 

96. Royal Ins. Co. v. Stinson, 103 
U. “S, 25, “26 Li. ed..-478> Hancox, sv. 
Fishing..Ins..Co., 11.F..Cas No, 6,013, 
3) Samn. 132: 

97. U. S.—Royal Ins. Co. vy. Stin- 
son, 103 U. S. 25, 26 L. ed. 4738. 

Ala.—Merchants’ Ins. Co. vy. Ma- 
zange, 22 Ala. 168. 

Iowa.—Mitchell v. Home Ins. Co., 
382 Iowa 421; Longhyrst v. Star Ins. 
Co., 19 Iowa 364; Stout v. City F. 
Ins. Co., 12 Iowa 371, 79 AmD 539; 


Carter v. Humboldt F. Ins, Co., 12 
Iowa 287. 

Ky.—Protection Ins. Co. v. Hall, 15 
B. Mon. 411. 


Md.—Franklin F. Ins. Co. v. Coates, 
14 Md. 285. 

N. Y.—Harvey v. Cherry, 76 N. Y. 
436; Buchanan vy. Ocean Ins. Co., 6 
Cow. 318. 

Tex.—Western Assur. Co. v. Hill- 
yer-Deutsch-Jarratt Co. (Civ. A.) 
167 SW 816. 

See also infra § 8. 

[a] One who has a mechanic’s lien 
or mortgaged property by virtue of 
a contract with the owner of the 
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tor,°8 an execution creditor,?® or a judgment credi- 
tor, although, it is held, a general judgment which 
may be enforced against any real property of the 
debtor, in the absence of a levy under such judg- 
ment on any specific property, does not give the 
judgment creditor such an interest in the real 
property of the debtor as to support a contract of 
If by contract a creditor is to 
look to the proceeds of certain goods for the pay- 
ment of his claim, or if his compensation will 
depend upon the sale of certain goods,* then he has 
an insurable interest in such goods to the amount 
of his claim. The ereditor also has an insurable 
interest in property of his debtor which has been 
assigned to him as collateral security for the debt.’ 
Builders and Contractors. 


insurance thereon.? 


[§ 8] 


e. 


FIRE INSURANCE 


burning of the 


earn his agreed 


It seems to 


be established that contractors, builders, and the 


equity of redemption has an equal 
insurable interest, limited only by 
the value of the property and the 
amount of his claim. Royal Ins. Co. 
v. Stinson, 103 U. S. 25, 26 L. ed. 473. 

{b] Mechanic’s lien on leased prop- 
erty.— Where one has erected a build- 
ing for a lessee upon certain lands, 
and has obtained a decree giving pre- 
cedence to his lien, he has an in- 
surable interest in such building, and. 
neither the lessor nor his assigns 
can claim the benefit of such insur- 
ance, although tHe lessee had cov- 


enanted to insure. Merchants’ Ins. 
Co. v. Mazange, 22 Ala, 168. 
98. Hancox v. Fishing Ins. Co., 


11 F. Cas. No. 6,013, 3 Sumn. 132; 
Donnell vy. Donnell, 86 Me. 518, 30 A 
67; International Trust Co. v. Board- 
man, 149 Mass. 158, 21 NE 239; Mc- 
Laughlin v. Park City Bank, 22 Utah 
473,963 P 589; 54 DRA 343. 

99. Hancox v. Fishing Ins. Co., 11 
F, Cas, No. 6,013, 3 Sumn. 132. 

1. Spare v Home Mut. Ins. Co., 
15 Fed. 707, 711, 8 Sawy. 618; Hart- 
ford F. Ins. Co. v. Keating, 86 Md. 
130, 38 A 29, 683 AmSR 499; Rohrbach 
VeuGermania why, ns. so. 62 5 IN. GY. 
47, 20 AmR 451, 

“The law gives the judgment cred- 
itor a lien on his debtors’ real prop- 
erty as a security for his debt, and 
whatever may be its value as com- 
pared with the amount of the debt, if 
this value is chiefly or even partly 
owing to the buildings thereon, and 
is therefore liable to be depreciated 
by fire, the creditor sustains such a 
relation to the property that he may 
insure against loss by this injury to 
his security. And the fact that the 
debtor has more or less personal 
property at the time is immaterial.” 
Spare v. Home Mut. Ins. Co., supra. 

2. Grevemeyer v. Southern Mut. 
F. Ins. Co., 62 Pa. 340, 1 AmR 420. 

3. Hill v. Secretan, 1 B. & P. 315, 
126 Reprint: 924. 

4. Roos v. Merchants’ Mut. 

Col, 27) Liat Ann, 409; 

& Sussex County Mut. Ins. Co. v. 
Woodruff, 26 N. J. L. 541; Archam- 
bault v. Lamére, 26 LCJur 236. 

6. Ala.—Planters’, etc., Ins. Co. v. 
Thurston, 93 Ala. 255, 9 S 268; Com- 
mercial F. Ins. Co. v Capital City Ins. 
Co., 81 Ala. 320, 8 S 222, 60 AmR 162. 

Kan.—German F. Ins. Co. v. 
Thompson, 43 Kan. 567, 23 P 608. 

Ky.—Protection Ins. Co. v. Hall, 15 
B. Mon. 411. 

Md.—Franklin F. Ins. Co v. Coates, 
14 Md. 285. 

Mo.—King v. Phcenix Ins. Co., 195 
Mo. 290, 92 SW 892, 113 AmSR 678, 6 
AnnCas 618. 

N. Y.—Donavin yv. Thurston, 190 
App. Div. 48, 179 NYS 473. 

Philippine.—Lampano jy. 80 
Philippine 537. 

S. C.—Sammons y. American Home 
Eins, Co... 94 Si iG 8660177" Sh 1108) 
AnnCas1915B 1095; Ulmer v Phoenix 
a Ins. Coy 61 S.C. 459.395 GH 712. 
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Tex.—Western Assur. Co. v Hill- 
yer-Deutsch-Jarratt Co., (Civ. A.) 167 
SW 816. 

Wash.—Cushing v. Williamsburg 
City F. Ins. Co., 4 Wash. 538, 30 P 
736. 

See Houran y. Adtna Ins. Co., 183 
Mich. 418, 150 NW 137 (policy issued 
to agent of a vendor, the loss to be 
paid to purchaser’s contractor as his 
interest might appear, and the bal- 
ance to the purchaser, held by equal- 
ly divided court, binding on insurer, 
although the agent had no insurable 
interest). 

fa] MDlustration—Where defend- 
ant, who agreed to superintend build- 
ing of ferryboat, proceeded under his 
own credit to supply the necessary 
work and material, when plaintiff did 
not live up to his agreement by fur- 
nishing money as needed, defendant 
had an insurable interest in the boat 
and material. Donavin v. Thurston, 
190 App. Div. 48, 179 NYS 473. 

Holder of mechanic’s lien see su- 
pra § 7. 

Landlord and tenant 
§§ 15, 16. 

7. Planters, etc., Ins. €o. v. Thur- 
ston, 93 Ala. 255, 9 S 268. 

8. U. S.—Royal Ins. Co. v. Stin- 
son, 103 U. S. 25, 26 L. ed. 473; Car- 
penter v. Providence Washington Ins, 
Co., 16 Pet. 495, 10 L. ed. 1044. 

Conn.—Bishop y. Clay F. & M. Ins. 
Co., 49 Conn. 167. 

Ill.—wWestchester F. Ins. Co. v. 
Foster, 90 Ill. 121; Lycoming F. Ins. 
Co. v. Jackson, 88 Ill. 302, 25 AmR 
386; Illinois F. Ins. Co. v. Stanton, 
57 Ill. 354; Honore v. Lamar F. Ins. 
Co., 51 Ill. 409; Stephens v. Illinois 
Mut. F. Ins. Co., 43 Ill. 327; Kelley 
v. People’s Nat. FE: Ins. Co., 181 Til. 
A.) 1425. Traders’ Ins. Co. v." Pacaud, 
51 Ill. A. 252 [aff 150 Ill. 245, 837 NE 
460, 41 AmSR 355]. 

Ind.—Nordyke, etc., Co. 
112 “Ind. 535;.°13) NB 683, 
219, 

Me.—Gould v. Maine Farmers’ Mut. 
BY Mins. Coy) a4 Me..416,.0916, AL 1732, 
LRA1917A 604;° Cumberland Bone 
Co. v. Andes Ins. Co., 64 Me. 466; 
Pollard v. Somerset Mut. F. Ins. Co., 
42 Me. 221; Abbott v. Hampden Mut. 


see infra 


v. Gery, 
2 AmSR 


F. Ins. Co., 30 Me. 414; Motley v. 
Manufacturers’ Ins. Co., 29 Me. 387, 
50 AmD 591. 


Md.—Washington F. Ins. Co. v. 
Kelly, 32 Md. 421, 3 AmR 149, 

Mass.—Walsh v. Philadelphia Fire 
Assoc., 127 Mass. 383; Foster wv. 
Equitable Mut. F. Ins. Co., 2 Gray 
216; Jackson v. Massachusetts Mut. 
HY) Ins) (Co,523- Pick, 418) 34)" Amp 
69; Lazarus v. Commonwealth Ins. 
Co., 19 Pick. 81; Curry v. Common- 
wealth ins: Co...) LOM Rick 5353920 
AmD 547; Strong v. Manufacturers’ 
Ins, Co., 10° Pick... 40, 20 AmD +507. 

Mich.—Guest v. New Hampshire F. 
Ins. Co., 66 Mich. 98, 33 NW 31. 

N. H.—Sanders v. Hillsborough 


[§§ 7-9 


like, independently of any statutory lien, have in- 
surable interests in the buildings to whose con- 
struction they furnish labor, skill, or material, when 
they are to receive payment in installments or only 
upon completion of the work.® 
moving houses has an insurable interest in the 
houses which he is moving, to the extent of the 
compensation which he is to receive, since the 


So, one engaged in 


house before reaching its agreed 


destination would place it beyond his power to 
comply with his contract and thus disable him to 


compensation.’ 


[§ 9] f. Mortgagors and Mortgagees—(1) Mort- 
gagors—(a) In General. A mortgagor has an insur- 
able interest in the mortgaged property,® covering its 
full value,? whether he is personally liable for the 


Ins. Co., 44 N. H. 238; Rollins v. Co- 
lumbian Mut. F. Ins. Co., 25 N. H. 
200; Smitha, Packard, 29 UN, » bts 
575; French y. Rogers, 16 N. H. 177. 

N. J.—Lawrence v. Union Ins. Co., 
80! No Jat 1333576 A 1053) Sussex 
County Mut. Ins. Co. v. Woodruff, 
26 odNei tide: dee D412 

N. Y.—Waring v. Loder, 53 N.Y. 
581; Savage v. Howard Ins. Co., 52 
N. Y. 502, 11 AmR 741 [rev 44 How 
Pr 40 (aff 43 HowPr 462)]; Spring- 
field F. & M. Ins. Co. v. Allen, 43 
N. Y. 389, 3 AmR 711; Buffalo Steam 
Engine Works v. Sun Mut. Ins. Co., 
17 N. Y.. 401; Miller v. Gibbs, 108 
App. Div. 103, 95 NYS 385; Nugent 
v. Rensselaer County Mut. F. Ins. 
Co., 106 App. Div. 308, 94 NYS 605; 
Banyer v. Albany Ins. Co., 85 App. 
Div. 122, 83 NYS 65 [aff 179 N. Y. 
554 mem, 71 NE 1140 mem]; Dunlop 
v. Avery, 23 Hun 509 [rev on other 
grounds 89 N. Y. 592, 15 NYWkly 
Dig 241]; Traders’ Ins. Co. v. Robert, 
9 Wend. 404; Allen v. Franklin ‘F. 
Ins. Co.; 9 HowPr' 501; Kennyaae 
Clarkson, 1 Johns. 385, 3 AmD 386. 

Oh.—McDonald v. Black, 20 Oh. 
185, 55 AmD 448, 

Tenn.—Attna Ins. Co. vy. Miers, 5 
Sneed 139. 

Wis.—Lumbermen’s Nat. Bank vy. 
Corrigan, 167 Wis. 82, 166 NW 650; 
Manson yv. Phcenix Ins. Co., 64 Wis. 
26, 24 NW 407, 54 AmR 573; Apple- 


ton Iron Co. vy. British America 
Assur. Co., 46 Wis, 28, 1 NW 9, 50 
NW 1100. ; 


Eng.—Irving v. Richardson, 2 B. & 
Ad. 198, 22 ECL 88, 109 Reprint 
1115; Smith v. Lascelles, 2 T. R. 
187, 100 Reprint 101, 13 ERC 401. 

N. B.—Kelly v. Liverpool, ete., Ins. 
Co., 18 N. B. 266; Perkins v. Equi- 
table Ins. Co., 9 N. B. 562. 

Ont.—Bull v. North British Cana- 
dian Inv. Co., 14 Ont. 322; Parsons 
Mv. Queen: Ins. sConw 29 yw CumOcssas 
188; Smith v. Royal Ins. Co., 27 U. C. 
Q. B. 54; Richards v. Liverpool, etce., 
HY. -Tns:, Co, 25, Ue COs. 4005 

9. U. S.—Royal Ins. Co. v. Stin- 
son, 103 U. S. 25, 26 Li. ed. 473; Car- 
penter v. Providence Washington Ins. 
Co., 16 Pet. 495, 10 L. ed. 1044, 

Ill.—Stephens. y. Illinois Mut. F. 
Ins.) Co.,. 43) 21lews2ns 


Me.—Cumberland Bone Co. v. 
Andes Ins. Co., 64 Me. 466. y 

Md.—Washington F. Ins. Co. v. 
Kelly, 32 Md. 421, 3 AmR 149. 

Mass.—Curry v. Commonwealth 


Ins. Co., 10 Pick. 535, 20 AmD 547; 
Gordon v. Massachusetts F. & M. 
Ins. Co., 2 Pick. 249. : 
ee H.—French v. Rogers, 16 N. H. 
N. Y.—Allen v. Franklin F. Ins. 
Co., 9 HowPr.501; Traders’ Ins, Co. 
v. Robert, 9 Wend. 404. 
Oh.—McDonald y. Black, 20 Oh. 
Co., 


185; 55 AmD 448. 
Wis.—Manson y. Phoenix Ins. 
64 Wis. 26, 24 NW 407, 54 AmR 573. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 9-11] 


mortgage debt or not.!° The rule applies not alone 
to the mortgagor of real property, but also to the 
mortgagor of chattels, and to one who has con- 
veyed his property as security for a debt,1? or has 
given a bill of sale absolute in form, but intended 
merely as collateral security, retaining possession 
L And the owner may generally 
obtain insurance, although the property be mort- 


of the property.!* 


gaged to its full value."4 
[§ 10] (b) 


deem within the specified time.1® 


10. Royal Ins. Co. v. Stinson, 103 
U. S. 25,526 L. ed. 473. 

11. Kronk v. Birmingham F. Ins. 
Co., 91 Pa. 300; Appleton Iron Co. 
v. British America Assur. Co., 46 
Wis. 23, 1 NW 9, 50 NW 1100. 

12. U. S.—Nussbaum v. Northern 
Ins. Co., 37 Fed. 524, 1 LRA 704; Hol- 
brook v. American Ins. Co. 12 F. 
CasiNow6,589; 1 Curt. 193: 

Mass.—Walsh v. Philadelphia Fire 
Assoc., 127 Mass. 383; Clark v. Wash- 
ington Ins. Co., 100 Mass, 509, 1 AmR 
135; Lazarus v. Commonwealth Ins. 
Co., 19 Pick. 81; Gordon v. Massa- 
enusetts Es: -& M: Ins.iCo., +2" Pick: 
249; Higginson v. Dall, 13 Mass. 
96; Locke v. North American Ins, 
Co., 13 Mass. 61. 

Mich.—Balow v. Teutonia Farmers’ 
Mut. F. Ins. Co., 77 Mich. 540, 483 NW 
924, ; 

N. H.—Bragg v. New England Mut. 
F. Ins: Co., 25 N. H. 289. 

N. Y.—Hodges v. Tennessee M. & 
BlinsaiCo,, 8 Ney Y 416. 

Pa.—Kronk v. Birmingham F. Ins. 
Co., 91 Pa. 300; Pratt v. Phcenix Ins. 
Co., 1 Browne 267. 

Png.— Ward v. Beck, 13 C. B. N. 8S. 
668, 106 ECL 668, 143 Reprint 265. 

N. B.—Kelly v. Liverpool, etc., Ins. 
Co:;, 13) N.) B. 2:66. 

Ont.—Smith v. Royal Ins. Co., 27 
WCQ. Bw 54. 

[a] If conveyance absolute, grant- 
or no interest.—Balow v. Teutonia 
Farmers’ Mut. F. Ins. Co., 77 Mich. 
540, 48 NW 924. 

13. Holbrook v. American Ins. 
Coin 126 Casi Nor? 6)589, 1. :Curt: 
193; Clark v. Washington Ins. Co., 
100 Mass. 509, 1 AmR 135; Gordon v. 
Massachusetts F. & M. Ins. Co., 2 
Pick. (Mass.) 249; Pratt v. Phoenix 
Ins. Co., 1 Browne (Pa.) 267. 

14. Royal Ins. Co. v.' Stinson, 103 
WS; 26,5 26-°L.) eds 473. 

TS ies Twin. .Citye. ins. (Co! 
v. Stockmen’s Nat. Bank, 261 Fed. 
470. ‘ 

Ala.—Pope v. Glenn Falls Ins. Co., 
136 Ala. 670, 34 S 29. 

Conn.—Essex Sav. Bank v. Meriden 
F. Ins. Co., 57 Conn. 335, 17 A 930, 
18 A 324, 4 LRA 759. : 

Tll.—Stephens v. Illinois Mut. F. 
Ins. Co., 43: Il.. 327. 

Mass.—Strong_ v., Manufacturers’ 
Ins. Co., 10 Pick. 40, 20 AmD 507. 

N. J.—Marts v. Cumberland Mut. 
F. ins. Co., 44 N. J. L. 478. 

N. Y.— Buffalo Steam Engine Works 
VSN Mit) mss Cos, M7 IN. 401, 

Oh.—Richland County Mut. Ins. Co. 
v. Sampson, 38 Oh. St. 672. 

Wis.—Mechler v. Phoenix Ins. Co., 
38 Wis. 665. 

16. Pope v. Glenn Falls Ins. Co., 
136 Ala. 670, 34 S 29; Essex Sav. 
Bank v. Meriden F. Ins. Co., 57 Conn. 
$35, 17 A 930, 18 A 324, 4 LRA 759; 


Duration of Interest. 
gagor’s insurable interest is not divested by the 
rendition of a decree of foreclosure, for he retains 
the equity of redemption, and, by virtue thereof, 
and until it expires, an insurable interest,!® and 
this interest is terminated only by a failure to re- 
The mortgagor’s 
insurable interest does not end even with the fore- 
closure and sale of the mortgaged premises; he has 
such an interest until the sale is confirmed and the 
deed made, for until then the proceedings may be 
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vacated.17 


sideration.?2 


The mort- 


[§ 11] 


Stephens v. Illinois Mut. F. Ins. Co., 
43 Ill. 827; Mechler v. Phcenix Ins. 
Co., 38 Wis. 665. 

[a] After foreclosure and expira- 
tion of the period of redemption the 
mortgagor’s insurable interest is ter- 
minated. Pope v. Glenn Falls Ins. 
Co., 1386 Ala. 670, 34 S 29. 

17. Marts v. Cumberland Mut. F. 
Ins. Co., 44 N. J. L. 478; Richland 
County Mut. Ins. Co. v. Sampson, 38 
Oh. St. 672. 

18. Marts v. Cumberland Mut. F. 
Ing TiCou wee Neg ela AS: 

19. McLaren v. Hartford F. Ins. 
Come SeNeiy ne aloe 

20. Richland County Mut. Ins. Co. 
v. Sampson, 38 Oh. St. 672. 

21. Hanover F. Ins. Co. v. Bohn, 
48 Nebr. 743, 67 NW 774, 58 AmSR 
719; Waring v. Loder, 53 N. Y. 581; 
Springfield F. & M. Ins. Co. v. Allen, 
430 No ¥e 389, 3 AmR  711;/ Buffalo 
Steam Engine Works v. Sun Mut. Ins. 
Co., 17 N. Y. 401; Lumbermen’s Nat. 
Bank vy. Corrigan, 167 Wis. 82, 166 
NW 650. 

22. U.S.—Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 
i. ed. 1044; Columbian Ins. Co. v. 
Lawrence, 2 Pet. 25, 7 L. ed: 335. 

Cal.—National Bank v. Union Ins. 
Co., 88 Cal. 497, 26 P 509, 22 AmSR 


324; Loring v. Dutchess Ins. Co., 1 
Cal. A. 186, 81 P 1025. 

Ill.— Westchester F. Ins. Co. v. 
Foster, 90 IH. 121; Illinois F. Ins. 
Co. v. Stanton, 57 Ill. 354; Honore 
Vis uamar ) Hains) 1Co52 51) T11.1409;; 


Kelley v. People’s Nat. F. Ins. Co., 
181 Ill. A. 142; Crawford v. Aachen, 
ete; (Es Ins. Co; 100 ‘1, A... 454, [aft 
199 Ill. 367, 65 NE 134]; Traders’ Ins. 
Go. -v. Pacaud, 51 Ill <A. 252. 

Ind.—Continental Ins. Co. v. Bair, 
65 Ind. A. 502, 114 NE 763, 116 NE 
(52. 

Iowa.—Dodge v. Grain Shippers’ 
Mut. F. Ins. Assoc., 176 Iowa 316, 
157 NW 955; Mahoney v. State Ins. 
Co:, 133 Iowa 570, 110 NW 1041, 9 
LRANS 490; Dalton v. Germania F. 
Ins. Co., 102 NW 127; Dalton v. Mil- 
waukee Mechanics’ Ins. Co., 126 Iowa 


377, 102 NW 120. 

Ky.—Addison v. Kentucky, etc., 
Ins. Co., 7B. Mon. 470, 

La.—Canon v. Home Ins. Co., 49 
La! Ann. 1367, 22 S- 387; Kellar’ -v. 
Merchants’ Ins. Co., 7 La. Ann. 29; 
Bell v. Firemen’s Ins. Co., 5 Rob. 


446; Bell v. Western M. & F., Ins. 
Co., 5 Rob. 423, 39 AmD 542. 

-Me.—Gould v. Maine Farmers’ Mut. 
BF, Ins. Co., 114 Me. 416, 96 A. 732, 
LRA1917A 604; Cumberland Bone Co. 
v. Andes Ins. Co., 64 Me. 466; Fox 
v. Phenix F..Ins. Co., 52 Me. 333; 
Concord Union Mut. F. Ins. Co. v. 
Woodbury, 45 Me. 447; Abbott. v. 
Hampden Mut. F. Ins. Co., 30 Me. 
414; Motley v. Manufacturers’ Ins. 
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And it is even held that after sale and 
confirmation he has an insurable interest until the 
delivery of the deed,1® although there is authority 
to the effect that such interest is divested by a 
sale on foreclosure and part payment of the con- 
It. has also been held that a mort- 
gagor in possession is not divested of his insurable 
interest by a sale and confirmation where the order 
of confirmation has been vacated.?° 
retains an insurable interest in the mortgaged prop- 
erty, although he disposes of his equity of redemp- 
tion absolutely, so long as he is personally liable 
for the payment of the mortgage debt, since by 
disposing of the property subject to the mortgage 
it becomes the primary fund for the payment of 
the mortgage debt, and the loss of the property > 
would therefore be a direct loss to the mortgagor.?! 
(2) Mortgagees and Their Assignees— 
(a) In General. 
gagee ** or grantee in a deed of trust in the nature 


A mortgagor 


It is universally held that a mort- 


Co., 29 Me. 337, 50 AmD 591. 

Md.—Washington F. Ins. Co. v. 
Kelly, 32 Md. 421, 3 AmR 149; Allen 
v. Harford County Mut. F. Ins. Co., 
2 Md. 111. 

Mass.—Haley v. Manufacturers’ F. 
& M. Ins. Co., 120 Mass. 292; Clark 
v. Washington Ins. Co., 100 Mass. 
509, 1 AmR 135; Suffolk F. Ins. Co. 
v. Boyden, 9 Allen 128; Jenkins v. 
Quincy Mut. F. Ins. Co., 7 Gray 370; 
Foster v. Equitable Mut. F. Ins. Co., 
2 Gray 216; King v. State Mut. F. 
Ins. Co. 7 Cush, 1, 54 AmD ’ 683; 
Jackson y. Massachusetts Mut. F. 
Ins. Co., 23 Pick. 418, 34 AmD 69. 

Mich.—Guest v. New Hampshire F. 
Ins. Co., 66 Mich, 98, 33 NW 31; Car- 
penter v. Continental Ins.,Co., 61 
Mich. 635, 28 NW 749. 

Mo.—Loewenstein v. Queen Ins. 
Co., 227 Mo. 100, 127 SW 72; Parks 
v., Hartford Ey Ins. Cos, 100.) Mow 372) 
12 SW 1058; McDowell v. Morath, 64 
Mo. A. 290. 

WNebr.—Hanover F, 
Bohn, 48 Nebr. 
AmSR 719. 

N. H.—Chamberlain vy. New Hamp- 
shire F. Ins. Co., 55 N. H. 249; Rol- 
lins v. Columbian Mut. F. Ins. Co., 
25. N. H, 200. 

N. J.—Lawrence v. Union Ins. Co., 
SON. J). nel S35 76 A, 1053-eSussesc 
County Mut. Ins. Co. vy. Woodruff, 
ZGuy~Ne ev dslusmoaile 

N. Y.—Hathaway v. Orient Ins. 
Co., 134 N. Y. 409, 32 NE 40, 17 LRA 
514 [aff 11 NYS 413]; Foster v. Van 
Reed, 70 N. Y. 19, 26 AmR 544; Rohr- 
bach v. Germania F. Ins. Co., 62 
N. Y. 47, 20 AmR 451 [rev 1 Thomps. 
& C. 339]; Excelsior F.- Ins. Co. v. 
Royal Ins. Co., 55 N. Y. 348, 14 AmR 
271; Waring v. Loder, 53 N. Y. 581; 
Savage v. Howard Ins. Co., 52 N. Y. 
502, 11 AmR 741 [rev 44 HowPr 40 
(aff 43 HowPr 462)]; Springfield F. 
& M. Ins. Co. v. Allen, 48 N. Y. 389, 
3 AmR 711; Kernochan v. New York 
Boweryo Ee.) Inss (Cons UN ee a4 2 8e 
Buffalo Steam Engine Works vy. Sun 
Mut. Ins. Co., 17 N. Y. 401; Grosvenor 
VeeAtlantic Ke wins Corrmslive Negi 
391; Tillou v. Kingston Mut. Ins. 
Co., 5 N. Y. 405 [mod 7 Barb. 570]; 
Miller v. Gibbs, 108 App. Div. 103, 
95 NYS 385; Banyer v. Albany Ins. 
Co., 85 App. Div. 122, 88 NYS 65 [aff 
LTO EIN. Win a DO Aap TCT wie omNIE waleL A () 
mem]; Kent v. Attna Ins. Co., 84 
App. Div. 428, 82 NYS 817; Weed v. 
Hamburg-Bremen F. Ins. Co., 61 Hun 
110; 15 NYS 429s [afl 33) Ny Ye 394, 
31 NE 231]; Mix v. Andes Ins. Co., 
9 Hun 397 [rev on other grounds 74 
Ni Ye, S3dcTilloutvyv. Kinestons Mut: 
Ins. Co., 7 Barb. 570 [mod on other 
grounds 5 N. Y. 405]; Roussel v. St. 
Nicholas Ins. Co., 41 N. Y. Super. 
279, 52 HowPr 495; Kernochan Vv. 
New York Bowery F. Coy;als 
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of a mortgage,?? has an insurable interest in the 
mortgaged property, entirely separate and dis- 
tinet from that of the mortgagor or grantor, to the 
extent of the debt secured,”* regardless of any other 
security that he may hold.*® The rule extends to the 
mortgagee of a homestead, and of personal prop- 
erty,2" although not in possession.?® And succes- 
sive or different mortgagees may take insurance in- 
dependently of each other.?® The assignee of a 
mortgagee has an insurable interest in the property 
covered by the mortgage;°° and one who holds a 
consummated agreement for the purchase of a deed 
of trust and of a note secured thereby, both in- 
struments being in his possession, has an insurable 
interest, although the note is not indorsed by the 
‘assignor.*!. This interest is measured not simply 
by the amount paid to the mortgagee under the 
contract of assignment, but by the whole amount 
secured by and unpaid upon the mortgage.*? A con- 
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veyance by the grantor in a deed of trust will not 
affect the trustee’s right to obtain insurance.*? The 
mortgagee has an insurable interest in the property 
covered by the mortgage, even though there are 
obstacles in the way of enforcing the latter, as where 
the mortgagor is an infant,°* or where the mortgagee 
has pledged the note and it is not under his con- 
trol,?> or where the mortgage was without con- 
sideration,?® or was unrecorded.*? Where the mort- 
gage, although void at law, is good in equity, the 
mortgagee has an insurable interest in the mort- 
gaged property.*® The respective interests of mort- 
gagor and mortgagee may be covered by one policy,®® 
or each may take out a separate policy without 
impairing the insurance of the, other, even when 
taken out at the same time.*° 

[§ 12] (b) Duration of Interest. The mort- 
gagee’s insurable interest continues until the mort- 
gage debt is extinguished.4 When the debt is 


Neve supers) ibattiin. Neoys 4281])5 Ky.—Addison v. Kentucky, etc., | Norwich Union F. Ins. Soc., 71 Fed. 
Weed v. Philadelphia Fire Assoc., 17} Ins. Co., 7 B. Mon. 470. 81 217 CCA.. 608. 
NYS 206 [aff 187 N. Y. 567 mem, 33 Me.—Cumberland Bone Co. v. 32. Excelsior F. Ins. Co. v. Royal 
NE 339 mem]; Traders’ Ins. Co. v.| Andes Ins. Co., 64 Me. 466; Fox v.|Ins. Co. 55 N. Y. 343, 14 AmR 271 
Robert, 9 Wend. 404. Phenix F. Ins. Co., 52 Me. 338. Kthe assignee of the mortgage ac- 
N. C.—Stuyvesant Ins. Co. v. Reid, Md.—Washingeton F. Ins. Co. v.|quired her interest therein under-a 


171 N. C. 513, 88 SE 779; Lockhart 
cana 8%, ON. Chl £495 42" Am 
514. 

Oh.—MeDonald v. Black, 20 Oh. 
185, 55 AmD 448; Williams v. Cin- 
cinnati Ins. Co., Wright 542. 

Pa.—Grevemeyer v. Southern Mut. 
F. Ins. Co., 62 Pa. 340, 1 AmR 420; 
Thomas v. Curran, 20 Pa. Dist. 857. 

S. D.—Wheaton v. Liverpool, etc., 
Ins. Co., 20 S. D. 62, 104 NW 850. 

Tenn.—Aitna Ins. Co. v. Miers, 5 
Sneed 139. 

Tex.—Ferguson vy. Dickinson, (Civ. 
A.) 1388 ‘SW 221, 222 [cit Cyc]. 

Vt.—Williams Mfg. Co. v. Insur- 
ance Co. of North America, 85 Vt. 
282, 81 A 916; Tittemore v. Vermont 
Mut. F. Ins. Co., 20 Vt. 546. 

Wis.—Manson v. Phcenix Ins. Co., 
64 Wis. 26, 24 NW 407, 54 AmR 573; 
Appleton Iron Co. v. British America 
Assur. Co., 46 Wis. 23, 1 NW 9, 50 
NW 1100. 

Eng.—Irving v. Richardson, 2 B. & 
Ad. 193, 22 HCL 88, 109 Reprint 1115; 
Curling v. Long, 1B. & P. 636, 126 
Reprint 1104; Hobbs v. Hannam, 3 
Campb. 93; Smith v. Lascelles, 2 
T. R. 187, 100 Reprint 101, 13 ERC 
401. 

Ont.—Crawford v._ St. 

TNS OOo UMMC). Bla, 

N. S.—Archbold v. Merchants’ Mar. 
TTS CO: te LOsINe tone Ox 

Que.—Montreal Assur. Co. v. Mc- 
Gillivray, 2) LCJur’ 221, 8 L..C. 401, 
4 Que. Rev. Jud. 406. 

Austr.—Western Australian Bank 
Virwkowal Ins; Co, tb eAuUstrs Conlin kt. 
533. 

Right to proceeds of policy taken 
by mortgagor for benefit of mort- 
gagee see infra §§ 588-591. 

23. U. S. — Carpenter v., Provi- 
dence Washington Ins. Co., 16 Pet. 
495, 10 L. ed. 1044. 

Conn.—Bishop v. Clay F. & M. Ins. 
Co., 45 Conn. 430, 49 Conn. 167. 

Ill—Honore v. Lamar F. Ins. Co., 
51 Ill. 409. 

Mass.—Suffolk F, Ins. Co. v. Boy- 
den, 9 Allen 128. 

Mo.—Dick vy. Franklin F. Ins. Co., 
81 Mo. 103. 

Oh.—Graham v. Firemen’s Ins. Co., 
ae ed 255,.138 Oh. Dec. (Reprint) 

Va.—Tilley v. Connecticut F. Ins. 
Co, S64 Via 81, ts Sit 20) 

24. U.S.—Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 
L. ed. 1044. 

Cal.—National Bank y. Union Ins. 
ee 88 Cal. 497, 26 P 509, 22 AmSR 


Lawrence 


Kelly, 32 Md. 421, 3 AmR 149. 
Mass.—King v. State Mut. F. Ins. 
Co., 7 Cush. 1, 54 AmD 683. 
N. H.—Chamberlain v. New Hamp- 
shire Hy Ins; Coj,)55.N. A 249. 


N. J.—Sussex County Mut. Ins. 
Co. v. Woodruif, 26 N. J. U. 541. 
IN. ¥,-—-bxcelsior.» Bi Insis, Co. tive 


Royal Ins. Co., 55 N. Y. 3438, 14 AmR 
271; Heilbrunn v. German Alliance 
Ins. Co., 150 App. Div. 670, 135 NYS 
769 [cert 135 NYS 1117 mem, and 
app dism 206 N. Y. 683 mem, 93 NE 
1108 mem]; Heilbrunn y. German 
Alliance Ins. Co., 140 App. Div. .557, 
125 NYS 374; Kent v. 4Utna Ins. Co., 
84 App. Div. 428, 82 NYS 817; Kerno- 
chan v. New York Bowery F. Ins. 
12 °Neey. (Superba Patchy UiorNe ve. 
; Slocovich v. Oriental Mut. Ins. 
13 Daly 264 [aff 108 N. Y. 56, 
NE 802]; Clover Crest Stock 
Farm, Inc. v. Wyoming Valley F. 
Ins. Co., 108 Misc. 465, 177 NYS 771; 
Traders’ Ins. Co. v. Robert, 9 Wend. 
404, 

N. C.—-Stuyvesant Ins. Co. v. Reid, 
ee ANC b kd, MSOr samt. 

Oh.—McDonald v. Black, 20 Oh. 
185, 55 AmD 448. ‘ 

Pa.—State Mut. F. Ins. Co. v. Up- 
degraff, 21 Pa. 5138; Smith v. Colum- 
bia i Ins. "Coy whl Pas 2538, "bow 'AmD 
£46. 

Wis.—Manson v. Phcenix Ins. Co., 
64 Wis. 26, 24 NW 407, 54 AmR 573. 

Eng.—Irving v. Richardson, 2 B. & 
Ad, 193, 22 ECL 88, 109 Reprint 1115. 

25. 
Div. 428, 82 NYS 817. 

26. Parks v. Hartford F. Ins. Co., 
100 Mo. 873, 12 SW 1058. 

27. U. S.—American Cereal Co.'v. 
Western Assur. Co., 148 Fed. 77. 

Iowa.—Dalton v. Milwaukee Me- 
chanics’ Ins. Co,, 126 Iowa 377, 102 
NW 120. 

N. C.—Stuyvesant Ins. Co. v. Reid, 
171 N. CY 613, 88 SEH 779: 

Eng.—Smith v. Lascelles, 2 T. R. 
187, 100 Reprint 101, 13 ERC 401. 

Ont.—Ogden v. Montreal Ins. Co., 
BY MOR Ont Oo ea IE) 7s 

28. Ogden v. Montreal Ins. Co., 3 
er Co Cee PINagis 


29. Fox v. Phenix .F. Ins. Co., 52 
Me. 333. 

30. Kox v. Phenix F. Ins. Co., 52 
Me. 333; Sussex County Mut. Ins, 


Co. v. Woodruff, 26 N. J. L. 541; Ex- 
celsior F. Ins. Co. v. Royal Ins. Co., 
Tans, 138" Tattoo) Naa Ye saan ae 


AmR 271]; Shepard v. British Do- 
minions Gen. Ins. Co., 10 Sask. L. 
421. 

31. International Trust Co. v. 


Kent v. Adtna Ins. Co., 84 App. : 


contract by which-she agreed to pay 
a specified sum, Only a portion of 
such sum had been paid at the time 
of the fire. It was held that she was 
entitled to seek indemnity not only 
to the extent to which she had paid, 
but to the extent of the interest for 
which he had contracted and agreed 
to pay). 


33. Dick v. Franklin F. Ins. Co., 
10 Mo. A. 376 [aff 81 Mo. 103]. 

34. Graham v. Phoenix Ins. Co., 
17 Hun (N. Y.) 156; 

35. Williams vy. Cincinnati Ins. 
Co., Wright (Oh.) 542. 

36. Slocovich v. Oriental Mut. Ins. 


Co., 13 Daly 264 [aff 108 N. Y. 56, 
14 NE 802]. 

37. Bell v. Western M. & F. Ins. 
Co., 5 Rob. (La.) 428, 39 AmD 542; 
Manson v. Phcenix Ins. Co., 64 Wis. 
26, 24 NW 407, 54 AmR 5738. 

38. Mix v. Andes Ins. Co., 9 Hun 
397 [rev on other grounds 74 N. Y. 
53, 30 AmR 260]. 

[a] Illustration. — A bond and 
mortgage executed by a husband to 
his wife for a good and valuable 
consideration may be enforced in 
equity, and the wife acquires an 
equitable interest in the property 
covered thereby and may obtain in- 
surance thereon. Mix v. Andes Ings. 
Co., 9 Hun 397 [rev on other grounds 
74 N. Y. 58,30 AmR 260]. 

39. Honore v. Lamar F. Ims. Co., 
51 Ill. 409; Hathaway y. Orient Ins. 
Co., 134 N. Y. 409, 82 NE 40, 17 LRA 
514 [aff 11 NYS 4138]. 

40. Honore v. Lamar’ F. Ins. Co., 
51 Ill. 409; Foster vw Equitable Mut. 
F. Ins. Co., 2 ‘Gray (Mass.) ‘216; 
Jackson vy. Massachusetts Mut. F. 
Ins. Co., 23 Pick. (Mass.) 418, 34 
AmD 69; Guest v. New Hampshire F. 
Ins. Co., 66 Mich. 98, 33 NW 31; 
Hathaway, v. Orient Ins. Co., 134 
N. Y. 409, 32 NE 40, 17 LRA 514 [aff 
lt NYS 41345) ‘Traders? Gins, Oo) Sv 
Robert, 9 Wend. (N. Y.) 404. And 
see cases supra note 22. 

41. U. S.—Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 


L. ed. 1044. 
Cal.—Reynolds v. London, ete. F. 
Ins. Co., 128 Cal. 16, 60 P 467, 79 


AmSR 17; National Bank v. Union 
Ins. Co.,, 88 Cal. 497,'26 P 509, 22 
AmSR 324. : 

Mass.—King v. State Mut. F. Ins. 
Co}, 7 Cush. 1,54" AmD!683% 


N. Y.—Excelsior F. Ins. Co. vy. 
RoyakMins}iCo.,.” (55° WNan Ves sey te 
AmR 271. 


N. B.—Gaskin v. Phenix Ins. Co., 
11 N. B. 429. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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paid, such interest ceases,? although it has been 
held that the holder of a mortgage on a stock of 
goods does not lose his insurable interest by receiv- 
ing an amount equaling the debt, where he uses a 
portion of the amount in replenishing the stock.*? 
An assignment of part of the mortgage debt does 
not divest the mortgagee’s interest, but it still ex- 
ists to the amount of the debt remaining;** and if 
the whole mortgage is assigned, his insurable in- 
terest is not divested, provided he has indorsed the 
But when the mortgagee trans- 
fers the mortgage without indorsing the mortgage 
notes, his insurable interest ceases.*é 
closure of the mortgage extinguishes the interest 
of the mortgagee as such,*? and the same is true 
when the mortgagee himself becomes the purchaser 
But the mortgagee so purchasing 
still has of course an insurable interest as owner.?? 
Vendors and Purchasers—(1) Ven- 


mortgage notes.*® 


at such sale.48 


[§ 13] g. 
dors. After an absolute transfer 


42. See cases supra note 41. 

43. Dalton v. Milwaukee Mechan- 
eA Ins. Co., 126 Iowa 377, 102 NW 

44. Rex sv. Merchants’ Ins. Co., 2 
Phila. (Pa.) 357. es 

45. New England F. & M. Ins. Co. 
v. Wetmore, 32 Ill. 221; Mahoney v. 
State Ins. Co., 133 Iowa 570, 110 NW 
1041, 9 LRANS 490; Williams v. 
Roger Williams Ins. Co., 107. Mass. 
377, 9 AmR 41; Sussex County Mut. 
Ins. Co. v. Woodruff, 26 N. J. L. 541. 

[a] Rule applied.—Where a policy 
provided that the loss was payable 
to the mortgagee as its interest 
might appear at the time of the loss, 
and the mortgagee assigned the note 
and mortgage before loss with a 
guaranty of payment, it still had an 
insurable interest in the property by 
virtue of such guaranty. Mahoney 
v. State Ins. Co., 133 Iowa 570, 110 
NW 1041, 9 LRANS 490. 

46. Weinberger vy. Agricultural 
Ins. Co., 80 N. J. L. 202, 76 A 343. 

47. McLaren v. Hartford F. Ins. 
Co., 5 N. Y. 151 (the mortgagee’s in- 
terest is divested by a foreclosure 
and sale of the mortgaged premises 
and the part payment of the consid- 
eration by the purchaser at such 


sale). 

48. Reynolds v. London, ete. F. 
Ins. Co., 128 Cal. 16, 60 P 467, 79 
AmSR 17 [overr National Bank v. 
inion, Ins, Co.,, 88 Cal. 497, 26. P 
509, 22 AmSR 324 (holding that such 
interest is not extinguished until 
time for redemption has expired, and 
a deed has been executed)]; Gaskin 
v. Phoenix Ins. Co., 11 N. B. 429. 

49. Miner v. Phcenix Ins. Co., 27 
.Wis. 693, 9 AmR 479 (where mort- 
gagor took out policy, with loss pay- 
able to mortgagee). 

50. See infra § 23. 

51. N. Y.—Burke v. Continental 
ins. Co.,' 128 App. Div. 391,/112' NYS 
865. 

- Oh.—People’s Ins. Co. v. Straehle, 
2 Cine. Super. 186. 

Pa.—Norcross v. Franklin F. Ins. 
€o., 17 Ba: 429,55 AmD 571. 

N. S.—Rumsey v. Merchants’ Mar. 
Ins, Co. 16 N. S. 220. 

Ont.—Keefer v. Phcenix Ins. Co., 26 
Ont. A. 277 [app allowed on other 
grounds 31 Can. S. C. 144]. 

[a] Illustration—Where property 
was sold under an agreement making 
the seller liable for loss or damage 
thereto before delivery except loss 
by fire, and the agreement was 
changed before loss so as to make 
the seller liable for loss by fire, the 
changed before loss so as to make 
terest under a policy which covered 
property sold by insured but not de- 
livered, for which he might be held 
liable. Burke v. Continental Ins. (fern 
128 App. Div. 391, 112 NYS 865. 
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it yaoe 


The fore- 


of ‘the property 


52. Lerow- v. Wilmarth, 9 Allen 
(Mass.) 382; Carroll v. Boston Mar. 
Ins. Co., 8 Mass. 515; Pettigrew v. 
Grand River Farmers’ Mut. Assur. 
Corn 278 8U.. GL CLP 70% 

53. Tallman y. Atlantic F. & M. 
Ins... Co, 4) Abb Dee. CN.” Yi.) 1845, 23 
Keyes 87, 33 HowPr 400; Vairin v. 
Canal Ins. Co., ‘10 Oh, 2238. 

54. U. S.—Stuart v. 
Ins. Co., 23 F. Cas. No. 
Cranch C. C. 442. 

Ala.—Continental F. Ins. Co. v. 
Brooks, 131 Ala. 614, 30 S 876. 

Ark.—Farmers’ Mut. F. Ins. Assoc. 
v. Hodges, 219 SW 13. 

Fla.—Phenix Ins. Co. v. Hilliard, 
59 Fla. 590, 597, 52 S 799, 138 AmSR 
Ld Sieity Cyc Is 
OLE NE IAT oN Ins. Co. v. Heck, 65 Ill. 

if 

Iowa.—Kempton vy. State Ins. Co., 
62 Iowa 83, 17 NW 194. 

Ky.—Atitna Ins. Co. v. Jackson, 16 
B. Mon. 242. + 

La.—Roos v. Merchants’ Mut. Ins. 
Co., 27 La. Ann, 409; Bell v. West- 
ern M. & F. Ins. Co., 5 Rob. 423, 39 
AmD 542; Bell v. Firemen’s Ins. Co., 
3 Rob. 428. 

Me.—Newhall v. Me. 
314, 38 AmD 617. 

Md.—Skinner, etc., Ship-Bldg., etc., 
Co. v. Houghton, 92 Md. 68, 48 A 
85. 84 AmSR 485. 

Mass.—Adams v. Insurance Co. of 
North America, 210 Mass. 550, 96 NH 
1094; Haley v. Manufacturers’ F. & 
M. Ins. Co., 120 Mass. 292; Davis v. 
Quincy Mut. F. Ins. Co., 10 Allen 
113; Providence County Bank v. Ben- 
son, 24 Pick. 204; Stetson v. Massa- 
chusetts Mut. F. Ins. Co., 4 Mass. 
830, 3 AmD 217. 

Mich.—Fuhrman v. Sun Ins. Office, 
180 Mich. 439, 147 NW 618, AnnCas 
19164 466; Brunswick-Balke-Collen- 
der Co. v. Northern Assur. Co., 0 
Mich. 311, 113 NW 1113; Brunswick- 
Balke-Collender Co. v. Northern 
Assur. Co., 142 Mich. 29, 105 NW 
76. 

Minn.—Holbrook v. St. Paul F. & 
M. Ins. Co., 25 Minn. 229. 

Mo.—Parks v. Hartford F. 


Columbian 
13,564, 2 


Vargas, 15 


Co., 100 Mo. 373, 12 SW 1058. 


N. Y.—Cone y. Niagara F. Ins. Co., 
60 N. Y. 619 mem [aff 3 Thomps. & 
C. 33]; Wood v. North Western Ins. 
Co., 46 N. Y. 421; Clinton v. Hope 
Ins. Co.,,45 N. Y. 454; Tallman y. 
Atlantic F. & M. Ins. Co., 4 Abb. 
Dec. 345, 38 Keyes 87, 33 HowPr 
400; Masters v. Madison County Mut. 
Ins. Co., 11 Barb. 624; Shotwell v. 
Jefferson Ins. Co., 18 N. Y. Super. 
247; Slocovich v. Oriental Mut. Ins. 
Co., 13 Daly 264 [aff 108 N. Y. 56, 
14 NE 802]; Williams v. Insurance 
Co. of North America, 1 Hilt. 345. 

Oh.—Trumbull v. Portage County 
Mut. Ins. Co., 12: Oh. 305; People’s 


Ins. 
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the vendor no longer has an insurable interest which 
will sustain insurance, and a policy already issued 
to him is avoided by such transfer.®? 
vendor has not absolutely parted with all his rights 
or lapilities respecting the property he has an in- 
surable interest to the extent of what he retains,>4 
as where a conveyance is fraudulent as to creditors ®” 
or where property is transferred as collateral secur- 
So an owner of real or personal property ' 
who has contracted to sell it to another, but who 
retains the legal title, or has a lien on the property, 
until the purchase price is paid or the conditions of 
the sale are performed, has an insurable interest in 
such property,°+ and it is immaterial that the con- 
tract of sale is unenforceable *> because it is not 
in writing,®°® or is made with a guardian without 
sufficient authority.>7 
that, where the transaction is complete, the price 
paid, and it only remains for the vendor to execute 
a conveyance, his bare legal title will not constitute 


But 1f<a 


It has been held, however, 


ins. Co. v. Straehle, 2 Cine. Super. 
Pa.—Parcell Vv, Grosser, i097) Pay 
6177-1. Ave909.. States Mut) naeimnse 


Co. v. Updegraff, 21 Pa. 513; Perry 
County Ins. Co. v. Stewart, 19 Pa. 
45; Norcross v. Franklin F. Ins. Cce., 
LT Pa. 429, 55. AmD 571. 

S. C.—Jacobs v. Mutual Ins. Ca., 
52° S.C, 210,29 SH 533) 

S. D—Moulton v. Globe Mut. Ins. 
Co., 36 S. D. 339, 154 NW 830. 

_ Tex.—Merchants’ Ins. Co. vy. Now- 
lin, (Civ. A.) 56 SW 198; Merchants’ 
eae Co. v. Scott, 1 Tex. Unrep. Cas. 

Va.—Wheeling F. & M. Ins. Co. v. 


Spies 11 Leigh 354, 36 AmD 
385. 
W. \Va.—Baker v. Monumental 


Sav., etc., Assoc., 58 W. Va. 408, 52 
SE 4038, 112 AmSR 996, 3 LRANS 
79; McCutcheon v. Ingraham, 32 W. 
Va. 378, 9 SE 260. 

Eng.—Collingridge v. Royal Exch. 
Assur. Corp, 3) Q.-B: D:/173> Reed va 
Cole, 3 Burr. 1512, 97 Reprint 954. 

Can.—Keefer v. Phoenix Ins. Co.. 31 
Can. S. C. 144 [allowing app 26 Ont. 
A, 277]; North British, etc., Ins. Co. v. 
McLellan, 21 Can. S. C, 288; Ottawa 
Agricultural Ins. Co. v. Sheridan, 5 
Can. SACals Tt 

Alta.—Trotter v. Calgary F. Ins. 
Co.,-3 Alta, L. 12; Hoffman ys +Cal- 
gary. Fs InsyiCo;, 2) Alta, ia 2! 

Ont.—Keefer v. Phcenix Ins. Co., 
26 Ont. A. 277 [allowing app 29 Ont. 
394, and app allowed on _ other 
grounds 31 Can. §S. C. 144]; Gill v. 
Canada F. & M. Ins. Co., 1 Ont. 341; 
Mann v. Western Assur. Co., 19 U. C. 
Q. B. 314. 

[a] Rule applied.—Where a man- 
ufacturer of lumber who had con- 
tracted to sell it, and had received 
a large part of the proceeds under 
an agreement that title should pass 
on payment, received two small pay- 
ments after defendant wrote a fire 
policy which covered his interest, the 
receipt of such payments did not de- 
stroy his insurable interest and avoid 
the policy. Fuhrman v. Sun _ Ins. 
Office, 180 Mich. 439, 147 NW 618, 
AnnCasl916A 466. E 

[b] Where property is conveyed 
to a trustee to secure the purchase 
money to the vendor, the latter re- 
tains an insurable interest and after 
a loss may recover on the policy to 
the extent of his actual damage not 
to exceed the sum insured. Morri- 
son v. Tennessee M. & FE. Ins. Co.,, 
18 Mo. 262, 59 AmD 299. 


55. Pitney v. Glens Falls Ins. Co., 
65 N. Y. 6;. Clinton v. Hope Ins. Co., 
45 N. Y. 454. 

56. Pitney v. Glens Falls Ins. Co., 
G5aIN wan Oy 

57. Clinton v. Hope Ins. Co., 45 
N. Y. 454. 
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an insurable interest.®§ 


tains an insurable interest.®® 


{§ 14] (2) Vendees. 


terial.® 


58. New South Wales Bank v. 
North British, etc., Ins. Co., 2 N. S. 
Wales 239. But see supra § 3 note 24. 

59. Appleby v. Myers, L. R. 2 C. P. 
651; Claparede v. Commercial Union, 
32 Wkly. Rep. 262. 

60. Waring v. Indemnity F. Ins. 
Co., 45 N. Y. 606, 6 AmMR 146 (but it 
must be shown that insurance of the 
owner was the intention of the per- 
son effecting the insurance when the 
contract was made, although such in- 
tention need not have fastened at the 
time of entering into the contract 
upon the very person who, when the 
contract matures, seeks the benefit 
OL it), 

61.. U. S.—Columbian Ins. Co. v. 
Lawrence, 2 Pet. 25, 7 L. ed. 335; Mil- 
waukee Mechanics’ Ins. Co. v. Rhea, 
123 Fed. 9, 60 CCA 103; Dupuy v. 
Delaware Ins, Co., 63 Fed. 680; Lewis 
v. New England F. Ins. Co., 29 Fed. 
496; Ramsey v. Phenix ‘Ins. Co., 2 
Fed. 429; Rumsey v. Phcenix Ins. 
Co; hed. 396, 177 Blateht. b27. 

Ala.—Commercial Union Assur. Co. 
v. Ryals, 169 -Ala.. 517, 53 S 754; 
Loventhal v. Home Ins. Co., 112 Ala. 
ney 20 S 419, 57 AmSR 17, 33 LRA 

Cal.—Davis v. Phoenix Ins. Co., 111 
@aln409,°43 Pats: 

Ill.—Zenor v. Hayes, 228 Ill. 626, 
81 NE 1144, 13 LRANS 909; Grange 
Mill Co. v. Western Assur. Co., 118 
Tll. 396, 9 NE 274; Phcenix Ins. Co. v. 
Mitchell, 67 Ill. 43; Markus v. Attna 
Ins: Go, 209 TIT, A. 491;- Downs vz 
Michigan Commercial Ins. Co., 157 
Ill. A. 32. 

Iowa.—Ayres v. Hartford F. Ins. 
Co., 17 Iowa 176, 85 AmD 553, 

Ky.—Germania F. Ins. Co. vy. 
Nickell, 178 Ky. 1, 198 SW 534. 

Me.—Gilman vy. Dwelling-House 
Ins. Co., 81 Me. 488, 17 A 544. 

Mass.—Morrison v. Boston Ins. Co., 
234 Mass. 453, 125 NE 698; Wainer 
v. Milford Mut. F. Ins. Co., 153 Mass. 
335, 26 NB 877,,11° LRA °598s “Little 
v.. Phoenix Ins. Co.; 123 Mass. 380, 
25 AmR 96; Rider v. Ocean Ins. Co., 
20> Pick. 259. 

Mich.—Marx v. Williamsburgh City 
¥, Ins. Co., 192 Mich. 497, 158 NW 
1052; Dupreau v. Hibernia Ins. Co., 
76 Mich. 615, 48 NW 585, 5 LRA 671. 

Mo.—Michael v. St. Louis Mut. F. 
InstGo.,. 17s No. Ay 23. 

Nebr.—Star Union Lumber Co. v. 
Finney, 35 Nebr. 214, 52 NW 1113. 

N. J.—Franklin F. Ins. Co. v. Mar- 
Cini ONeINy eee DOS, 29 HeAlTa ER wi Le 

N. Y.—De Witt v. Agricultural Ins. 
Comoe UNG win sos, FO LN oie batt 
89 Hun 229, 36 NYS 570]; Carpen- 
ter v. German American Ins. Co., 135 
N. Y. 298, 31 NE 1015; Lasher v. St. 
Joseph EF. & M. Ens. ‘Co. 386 No ¥: 
423 [aff 55 HowPr 324]; Pelton v. 
Westchester F. Ins. Co., 77 N. Y. 605; 


Where the vendor agrees 
to place an article in the buyer’s possession and 
to keep it in repair for a certain period, he re- 
A vendor still in 
possession, although without liability and having 
no lien or interest in the property whatever, may 
obtain insurance thereon in his own name for the 
benefit of the owner, without the latter’s authority.°° 
A vendee in possession of 
real property under a contract for its purchase has - 
an insurable interest therein, although he has not 
paid the whole of the consideration;*! and the fact 
that the vendor has only the equitable title is imma- 
So a purchaser of personal property has 
an insurable interest therein, although he has not 
fully paid the purchase price nor acquired title.®* 
A purchaser under a contract of conditional sale 
by which the title is not to pass until payment 
of the purchase price has an insurable interest,°* 


FIRE INSURANCE 


the eleetion of 


Brooks vy. Erie F. Ins. Co., 76 App. 
Div. 275, 78 NYS 748 [aff 177 _N. Y. 
572 mem, 69 NE 1120 mem]; Lasher 
v. Northwestern Nat. Ins. Co., 18 
Hun 98, 57 HowPr 222; Acer v. Mer- 
chants’ Ins. Co., 57 Barb. 68; Shot- 
well v. Jefferson Ims. Go., 18 N. ¥. 
Super. 247; Matter of Boshart, 107 
Misc. 697, 177 NYS 567; Attna F. Ins. 
Coswe Tyler, 16 Wend. 385, 30 AmD 
90; Tyler) v.. Atha EY Ins./'Co., 12 
Wend. 507 [aff 16 Wend. 385, 30 AmD 
90]; McGivney v. Phcenix F. Ins. Co., 
li Wend. 85; Kenny v. Clarkson, 1 
Johns. 385, 3 AmD 336. 

N. C.—Strause v. Palatine Ins. Co., 


128 N.C. 64, 88 SH 256; :Clapp’ v. 
Farmers’ Mut. reins. Assoc., 126 
INE CH 88 83 230 (SE Od. 

Oh-—Lorillard’ ES ins. Co. va) Me- 


Culloch, 21° Oh. “Sti 176, 8 /AmRe 52; 
Merchants’ Ins. Co. v. Brown, 16 Oh. 
Cir. Ct. N. S. 518; State v. Springfield 
Underwriters Mut. F. Ins. Co., 14 Oh 
S&CP 523. 

Okl.—Globe, ete., Ins. Co. v. Creek- 
more, 171 P 874; Dunn vy. Yakish, 10 
OKI S98) 64) 27926: 

Pa.—Elliott v. Ashland Mut. F. Ins. 
Co., 117 Pa: 548, 12 A,676, 2.AmSR 
703; Imperial F. Ins. Co. .v. Dunham, 
117 Pa. 460, 12 A 668, 2 AmSR 686; 
Reynolds v. State Mut. Ins. Co., 2 
Grant 326; Annville Mut. F. Ins. Co. 
ve Wagner, 1-Pa, Cas. '66,/°7>AL 103; 
Munson vy. German EF. Ins. Co., 33 Pa. 
Super. 551. 

R, . Tuckerman | v; 
Co., 9 R. I. 414. 

Wash.—Quinn vy. Parke, etc., Mach. 
Go.; 5 Wash. 276, 31° P 866, 

W. Va.—McCutcheon v. Ingraham, 
32 W. Va. 378, 9 SE 260. 

Wis. — Gettelman v. Commercial 
Union Assur. Co., 97 Wis. 237, 72 NW 
627. 

N. S.—Humphrey v. London, etc., 
Ins.) Co.j02 Nu Siwe9: 

Ont.—Brogan v. Manufacturers’, 
Cte), eMiuait 7 Been SCO. 29s Wa Ore nikes 
414; Pettigrew v. Grand River Farm- 
ers? Mut. Assur. Cos 23vU. CeCe. 
70; Mann v. Western Assur. Co., 19 
U. C. Q. B. 314; Milligan v. Equita- 
ble: Inss Co; 216) WACO: B34. 

62. Carpenter v. German Ameri- 
Gan Ins: .CoumieseiNe Yue 918, Sal haNy 
1015; Brooks v. Erie F. Ins. Co., 76 


Home Ins. 


App. Div. 275, 78 NYS 748 [aff 177 


N. Y. 572 mem, 69 NE 1120 mem]. 

63. Reed v. Williamsburg City F. 
Ins. Co., 74 Me. 537; Little v. Phoenix 
Ins. Co., 123 Mass. 380, 25.AmR 96; 
Guiterman vy. German-American Ins. 
Co., 111 Mich. 626, 70: NW 135; Hol- 
brook v. St. Paul F. & M. Ins. Co., 
25 Minn. 229. 

[a] When vendee gives his note. 
—One who bargains for and takes 
into his possession an article of per- 
sonal property, giving his note of 
hand therefor, the note containing an 


surrendered possession." 
under a parol agreement by which he is to receive 
conveyance of the title when the whole considera- 
tion is paid has an insurable interest.?? 
verbal contract to convey to one already in posses- 
sion without any title, if not supported by a con- 


[§§ 13-14 


at least to the extent of his payments on account.® 
One in possession under an option to purchase has 
an insurable interest in the property,®® as has also 
the assignee of such option,®’ and the assignee of a 
bond for title.®® 
purchase still has an insurable interest, even though 
he is in default in his payments, if the vendor has 
not declared such default and repudiated the con- 
tract;®° and the same is true where the vendee 
gave his notes for the purchase money and they 
are past due and unpaid.7° But he has no insurable 
interest if the contract has been declared void at 


The vendee under a contract of 


and the vendee has 
A vendee in possession 


the vendor 


But a 


agreement that the title to the prop- 
erty-shall remain in the seller until 
the note is paid, has an insurable 
interest in the property, although the 
note is not fully paid. Reed v. Wil- 
liamsburg City F. Ins. Co., 74 Me. 
537; Holbrook v. St. Paul F. & M. 
Ins, Co:, 25 ‘Minn. 229. 

64. Coniglio v. Connecticut F. Ins. 
Co.) 179 Cal. 596, 182° P 275)°5 ALR 
805; Ryan v. Agricultural Ins. Co., 
188 Mass. 11, 73 NE 849; Tabbut v. 
American Ins. Co., 185 Mass. 419, 70 
NE 430, 102 AmSR 353; Quinn v. 
Parke, etc., Mach. Co., 5 Wash. 276, 
31 P 866. . 

65. Coniglio v. Connecticut F. Ins. 
Co., 179 Cal. 596,-182-P 275, 5 AUR 
805; Tabbut v. American Ins. Co., 
re Mass. 419, 70 NE 430, 102 AmSR 
53. 

66. Creighton v. Homestead F. 
Ins, Conta EhimiyONa eye) ia se 

67. Crossman v. American Ins. 
Co., 198 Mich. 304, 164 NW 428, LRA 
1918A 390. 

66. Ayres v. Hartford F. Ins. Co., 
17 Iowa 176, 85 AmD 553. 

69. Gilman vy. Dwelling-House Ins. 
Co., 81 Me. 488, 17 A 544; Pelton v. 
Westchester BY) INS Cow ie Ne ae 
605; Pettigrew v. Grand River Farm- 
ers’ Mut: JAssureiGos7 23) then Gicae: 
70; Milligan v. Equitable Ins. Co., 
LGW CAs Bo lets 

[a] Where vendor may declare 
contract forfeited.—The vendee still 
has an insurable interest, even 
though under the terms of the con- 
tract the vendor may declare it for- 
feited in case of failure to perform 
on the part of the vendee, and when 
at the time of issuance of the policy 
the vendee was in such default, pro- 
vided the vendor has not so declared 
and still recognizes the rights of 
the vendee under the contract. Pel- 
ton _v. Westchester F. Ins. Co., 77 
N. Y. 605. 


70. Gilman vy. Dwelling-House Ins, 
Co., 81 Me. 488, 17 A 544, 
als Birmingham v. Empire Ins. 


Co,, 42Barb. CNS.) 457. 

72. U. S.—Milwaukee Mechanics' 
Ins. Co. v. Rhea, 123 Fed. 9, 60 CCA 
103; Dupuy v. Delaware Ins. Co., 63 
Fed, 680. 

Conn.—Hough vy. City F. Ins. Co., 
29 Conn. 10, 76 AmD 581. 

Ga.—Southern Ins. ete} "Co. 
Lewis, 42 Ga. 587. 

Mass. —Wainer yv. Milford Mut. F. 


Vv. 


Ins. Co., 153 Mass. 335, 26 NE 877, 
11 LRA 598. 
N. Y.—Redfield v. Holland’ Pur- 


opaee Ins. Co., 56 N. Y. 354, 15 AmR 
Pa.—Keck v. Porter, 9 Kulp 428; 
Farmers’, ete., Mut. F. Ins: Go. v; 
Meckes, 10 WklyNC 306. 
R. I.—Tuckerman v. Home Ins. Co., 
SOR. Te 4s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 14-15] 


sideration, will not give an insurable interest 7? nor 
is such interest conferred by a parol contract with- 
out possession."* If the vendee has paid the con- 
sideration and gone into possession he has an in- 
surable interest, even though the contract may be ™ 
or is‘® unenforceable. So it has been held that a 
contract for the purchase of saloon property, in- 
valid as to a provision that the purchaser shall 
handle the vendor’s goods exclusively, gave the pur- 
chaser an insurable interest in the property.?7 Even 
if the parties to the contract of sale have agreed 
to 'reseind the contract, the vendee has an insurable 
interest if he is still in possession and the agree- 
ment is not consummated.’§ The contract may be 
wholly executory and yet it seems that the vendee 
under it will have an insurable interest; thus if 
the vendee has paid no part of the consideration,”® 
or if the contract has simply been executed, and 
possession under it has not been given to the veridee 
nor any of the consideration been paid by him, 
yet he is held to have an insurable interest.8° If by 
a sale the vendee acquires the full legal title to 
the property he has an insurable interest therein 
even if there is no delivery of possession.St A mere 
bargainee or one entitled to acquire goods not yet 
set apart has an insurable interest,8? if at the time 
of the loss there were goods of the identical variety 
and required amount in the vendor’s stock.83 . But 
where no title or possibility of title has passed, there 
is no insurable interest.84 The origin of the in- 
sured’s title does not affect his insurable interest; 


if he has the requisites of an insurable interest in. 


other respect, he may procure insurance no mat- 
ter how he obtained his title.85 Thus where prop- 


73. Essex Sav. Bank v. Meriden F. 
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erty is sold or conveyed with an intent to defraud 
creditors, the vendee participating in the design has 
nevertheless an insurable interest in such property ;%¢ 
and where a sale of a stock of goods is accom- 
panied by affidavit, in compliance with the Sales-in- 
Bulk Law, showing creditors whose goods have not 
been paid for, the purchaser becomes liable to the 
ereditors to the extent of the value of the goods 
so purchased, and hence has an insurable interest 
therein.*? So, although the vendee obtains title by 
fraud for which the conveyance to him may be set 
aside in equity, yet he has an insurable interest 
therein until such conveyance is set aside.88 Where 
one purchases property and pays the consideration, 
but takes title in the name of another, he has an 
insurable interest ;8° and this is so whether the pur- 
chaser does this intentionally under an agreement 
with the other party, or whether it is done through 
mistake.°° One who purchases property in his own 
name, but for the benefit of another, has an ingur- 
able interest therein.®! 

[§ 15] h. Lessors and Lessees—(1) Lessors. A 
lessor has an insurable interest in the leased prop- 
erty °° even if he has given the lessee an option to 
purchase, so long as the privilege has not been exer- 
cised.°? And when he regains possession, even if 
he does so wrongfully,®* or enters for arrears,?® his 
interest is the same. If the lessee constructs im- 
provements which become attached to the realty 
and the terms of the lease do not provide for their 
removal by the lessee, the lessor will have an in- 
surable interest therein.°* A lessor who by con- 
tract or by law has a len on or may seize the les- 
see’s goods for arrears of rent has an insurable 


Ins Cos btiConnt 1335;207  AY9380;,°-18 A 
324, 4 LRA 759. 

74 Prospect Dye Works v. Fed- 
eral Ins. Co., 33 Pa. Super. 223. 


75, Wainer v. Milford Mut. F. Ins. 
Co., 153. Mass:°335, 926) NE 877, 11 
LRA 598. 


76. Amsinck vy. American Ins. Co., 
129 Mass. 185. , 

77. Marx v. Williamsburgh City 
Poles 'CO., 192. Mich. ‘497, 158 NW 

78. McCutcheon v. Ingraham, 32 
W. Va. 378, 9 SE 260. 

79. Strause v. Palatine Ins. Co., 
128 N. C. 64, 38.-SE 256; Imperial F. 
Ins. Co. v. Dunham, 117 Pa. 460, 12 
A 668, 2 AmSR 686. 


80. Brewer v. Herbert, 30 Md. 301, 
96 AmD 582. 
81. Me.—Cumberland Bone Co. v. 


Andes Ins. Co., 64 Me. 466. 

Mass.—Bohn Mfg. Co. v. Sawyer, 
169 Mass. 477, 48 NE 620; Little v. 
Phoenix Ins. Co., 123 Mass. 380, 25 
AmR 96. 

Eng.—Inglis v. Stock, 10 App. Cas. 
263; Fragano v. Long, 4 B. & C. 219, 
10 ECL 551, 107 Reprint 1040. 

Ont.—Clark v. Western Assur. Co., 
ZOL) Wate ©. @Sh.,02109: 

Que.—Wilson v. Citizens’ Ins. Co., 
19 LCJur 175; Mathewson v. Royal 
Ins. Co., 16 LCJur 45. 

{a] Where title is to vest upon 
arrival of goods. — One to whom 
goods are consigned, to vest in him 
on arrival, has an insurable inter- 
est in them from the time of von- 
signment, or, if they are to be at 
his risk from the time of the sale, 
he may obtain insurance at once. 
Fragano v. Long, 4 B. & C. 219, 10 
ECL 551, 107 Reprint 1040. 

82. Me.—Cumberland Bone Co. v. 
Andes Ins. Co., 64 Me. 466. 

Mass.—Bohn Mfg. Co. v. Sawyer, 
169 Mass. 477, 48 NE 620. 

S. C.—Graham vy. American F. Ins, 


7 [26.C., J.—3] 


Co., 48 S. C. 195, 26 SE 328, 59 AmMSR,F. Ins. Co., 12 F. Cas. No. 6,463, 2 
707. : Cliff. 266. 
Wis.—Wunderlich v. Palatine F. Conn.—Sherwood vy. Harral, 39 
Ins. Co., 104 Wis. 395, 80 NW |Conn. 333. 
471. Ill.—Ely v. Ely, 80 Ill. 532; Griffin 
Hng.—Martineau v. Kitching, L. R.| v. W. L. Pfeffer Lumber Co., 211 Ill. 
TH @. EB: 24365 ATA, 3 
Ont.—Box v. Provincial Ins. Co., 18 Ky.—Sun Ins. Office v. Varble, 103 
Grant Ch. (U. C.) 280; Parsons v.|Ky..758, 46 SW 486, 20 KyL 556, 41 
Queen Ins,” Cor 29 U. -Cin€) Py 188; | RATA 2. 


Todd v. Liverpool, etc., Ins. Co., 18 
Wt {Ce CePakl 92k 

Que.—Mathewson v. Royal Ins. Co., 
16 LCJur 45. a 

83. Wilson v. Citizens’ Ins. Co., 
19 LCJur 175; Stanton v. Adtna Ins. 
Co; 1eLbCiur 23h: 

84. Heald v. Builders’ Mut. F. Ins. 
Co., 111 Mass. 38; North British, etc., 
Ins: Col ws sMoffatt, TR. iCr Pi125; 


Clarke v. Scottish Imperial Ins. Co., 


18 ONG Bie240" laff 4 Cans "S? CC: 
192]. 

85. McLean v. Hess, 106 Ind. 555, 
7 NE 567. 

86. See supra § 4 


87. Osborne v. Phcenix F. Ins. Co., 
90 Wash, 387, 156 P 5. 

88. Phcenix Ins. Co, v. Mitchell, 67 
Tll. 483; Marks v. Hamilton, 7 Exch. 
823, 155 Reprint 970. 

89. Lebanon Mut. Ins. Co. v. Erb, 
112 Pa. 149, 4 A, 8;. Tuckerman v. 
Home Ins. Co., 9 R. I. 414; Hume v. 
Providence Washington Ins. Co., 23 
S. C. 190; Horsch v. Dwelling-House 
Ins. Co., 77 Wis. 4, 45 NW 945, 8 
LRA 806. 

90. Lebanon Mut. Ins. Co. v. Erb, 
12 “Pahil4 on ascAr 8; 

91. Bicknell v. Lancaster City, 
ete., F. Ins. Co., 58 N. Y. 677 mem 
[aff 1 Thomps. & C. 215]. 

[a] For the reason that he holds 
the legal title against everyone ex- 
cept such other party and his credi- 
tors. Bicknell v. Lancaster City, etc., 
F,. Ins. Co., 58 N. Y. 677 mem [aff 
1 Thomps. & C. 215]. 

92. U. S—Hidden v. Slater Mut. 


Md.—Planters’ Mut. Ins. Co. v. 
Rowland, 66 Md. 236, 7 A 257. 

Mass.—Richmond v. Kelsey, 225 
Mass. 209, 114 NE 319. 

Pa.—Columbia Ins. Co. v. Cooper, 
50) Pa: +331. 

Va.—Loudoun County Mut. F. Ins. 


ae v. Ward, '95'* Va. 231,- 28 SE 
09. 
93. Hand v. Williamsburgh City 


BS Ins. Co.) 57eNY 741. 


94. New York v. Brooklyn F. Ins. 
Co: 41. Barb. GN. ¥:) 231 [affi. 3 Abb: 
Dec. 251, 4 Keyes 465]. 

95. Miltenberger v. Beacom, 9 Pa. 


198 

96. Ga.—Creech vy. Richards, 76 
Ga. 36. 

Ill.—Clemson vy. Trammell, 34 Ill. 
A. 414. 


Mass.—Oakman vy. Dorchester Mut. 
F. Ins. Co., 98 Mass. 57. 

N. Y.—New York v. Exchange F. 
Ins. Co., 3 Abb. Dec. 261, 3 Keyes 
436, 3 Transcr. A. 206, 34 HowPr 103; 
McArdle v. German Alliance-Ins,. Co., 
98 App. Div. 594, 90 NYS 485 [rev 
on another ground 183 N. Y. 368, 76 
NE 337]; New York v. Brooklyn F. 
Ins. Co., 41 Barb. 231 [aff 3 Abb. Dec. 
251, 4 Keyes 465]; New York v. 
Hamilton F. Ins. Co., 23 N. Y. Super. 
537 [aff 39 N. Y. 45, 100 AmD 400, 6 
Transcr. A. 244]; New York v. Ex- 
change F. Ins. Co., 22 N. Y. Super. 
424 {aff 8 Abb. Dec. 261, 3 Keyes 436, 
34 HowPr 108, 3 Transcr. A. 206]. 

Oh.—Western Ins. Co. v. Carson, 3 
Oh. Dec. (Reprint) 848, 17 CincLBul 
Boils 
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interest in the goods.® 

[§ 16] (2) Lessees. A lessee has an insurable 
interest in the leased property.®® This applies to 
the lessee of a homestead;°® a lessee under a verbal 
lease and agreement to insure, if he is in possession 
and enjoyment of the premises; a tenant at will;? 
and a sublessee.2 A policy may be taken out on 
the lease itself. A covenant upon the part of the 
lessee to keep the leased property insured for the 
lessor’s benefit® gives the lessee an insurable in- 
terest in the property to that extent.6 The lessee 
cannot obtain insurance upon the lessor’s interest 
unless there is an agreement therefor.’ The lessee 
has an insurable interest in the improvements which 
he places upon the leased premises,® whether he is 
entitled to recover them at the end of his term ® 
or not,!° or even if the lessor is to buy them at 
such time.!! In either case his insurable interest 
extends to the full value of the improvements as 
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[§§ 15-18 


able interest in improvements made by him at his 
own expense, although the lessor is bound by the 
lease to restore the premises in case of partial de- 
struetion.1? A lessee working a farm on shares has 
an insurable interest in the crop the title to which, 
by contract with the lessor, is to remain in the 
lessor to secure performance by the lessee of the 
conditions of the lease.1* The lessee’s insurable in- 
terest is terminated by surrendering the premises 
upon notice from the lessor, or otherwise. 4?) 

[§ 17] i. Life Tenants and Remaindermen or 
Reversioners. A life tenant has an insurable in- 
terest in the property 1° to the full value thereof.* 
Remaindermen 1!® and reversioners?® also have in- 
surable interests in the property, and may either 
take out separate insurance on their respective in- 
terests,?° or may insure such interests jointly.?! 

[§ 18] j. Tenants in Common. A tenant in 
common may insure his interest in the common 


they stand on the land.’ 


97. Watson v. Southern Ins. Co., 
(Miss.) 31 S 904; Columbia Ins. Co. 
v. Cooper, 50 Pa. 331; Loudoun Coun- 


ty Mut. F. Ins. Co. v. Ward, 95 Va. 
231, 28 SE 209. 

98. U. S.—Hidden v. Slater Mut. 
F. Ins. Co., 12 F. Cas. No. 6,463, 2 
Cliff. 266. 

Conn.—Sherwood vy. MHarral, 39 
Conn. 333. 


Ga.—Creech v. Richards, 76 Ga. 36. 

Tll.—Ely v. Ely, 80 Ill. 532; Griffin 
v. W. L. Pfeffer Lumber Co., 211 Ill. 
PAG esti. 

Iowa.—Mitchell v. Home Ins. Co., 
32 Iowa 421. 

La.—Allen v. Sun Mut. Ins. Cu., 36 
La. Ann. 767. 

Md.—Tongue v. Nutwell, 31 Md. 
802. 

Mass.—Fowle v. Springfield F. & 
M, “Ins. Coz, 122 Mass, 191, .23¢ AmR 
308; Fletcher vy. Commonwealth Ins. 
@oset8 Pick, 419; 

Miss.—Home Ins. Co. v. Gibson, 72 
Miss. 58, 17 S 13; Georgia Home Ins. 
Co. v. Jones, 49 Miss. 80. 

N. Y.—lLawrence v. St. Mark’s F. 
Ins. Co., 43 Barb. 479; Niblo v. North 
American F. Ins. Co., 3 N. Y. Super. 
551; Laurent v. Chatham F. Ins. Co., 
1 N. Y. Super. 41. 

Okl.—Home Ins. Co. v. Coker, 43 
@Okls, 331, 1420 )/P 1195, sAnnCasl9i7€ 
950. 

Pa,——Philadelphia Tool Co. v. Brit- 
ish America Assur. Co., 132 Pa. 236, 
19 A 77, 19 AmSR 596; Imperial F. 
Ins. Co. v. Murray, 73 Pa. 13; Heller 
v. Royal Ins. Co., 17 Pa. Co. 21. 

Eng.—Simpson vy. Scottish Union 
Ins. Co., 1 Hem. & M. 618, 71 Reprint 
270. 

Can.—Langelier 384 
Cans (S.sGs1 


v. Charlebois, 


Ont.—Shaw v. Phoenix Ins. Co., 20 
Ts Che mPa ri 0. 

Que.—St. Amand v. Cie. d’Assur- 
ance de Québec, 9 Que. L. 162, 14 


RevLeg 27. 
Newfoundl.—Goss v. Guardian Ins. 
Co., 7 Newfoundl. 805. 


[a] Lessee with option to pur- 
chase.—Creighton v. Homestead F. 
Inise’ Com ait. HuniiCNy Yap ts ye. eA. 


Paquet Co., Ltd. v. Mutual F. Assur. 
Co., 39 Que. Super. 352. 

[b] A working interest in a coal 
breaker in a colliery is insurable and 
is not measured by the value of the 
use. of the property for the re- 
mainder of the term, when the les- 
sees are under an obligation to re- 
turn and redeliver the property in 
good order and condition at the ex- 
piration of the term. Imperial F. 
Ins. Co. v. Murray; 73 Pa. 13. 

99. Creech v. Richards, 76 Ga. 36. 

1. Berry v. American Cent. Ins. 
Go, 1s2e0N. LY. 149). 80 | INHe 254523 


So the lessee has an insur- 


~ 


AmSR 548 [aff 8 NYS 762]. 

2. Schaeffer v. Anchor Mut. F. Ins. 
Co,, 113 Iowa 652, 85 NW 985. 

3. Fowle v. Springfield F. & M. 
Irs. Co., 122 Mass. 191, 23 AmR 308; 
Georgia Home Ins. Co. v. Jones, 49 
Miss. 80; Niblo vy. North American F. 
nse Cous IN. Y.. super. Soi. 

4. Carey v. London Provincial F. 
Ins. iCo; 33,hHun -CN. Ys.) 316: 

5. See Landlord and Tenant [24 
Cye 1099]. 

6.. Ely v. Ely, 80 Ill. 532; Berry v. 
American Cent. Ins. Co., 132 N. Y. 49, 
30 NE 254, 28 AmSR 548; Lawrence 


v. St. Mark’s F. Ins. Co., 43 Barb. 
CN, Y.) 479. 
7, Hidden v. Slater Mut. F. Ins. 


Co., 12. F. Cas. No. 63463, 2 Cliff. 266. 

8. Conn.—Plum Trees Lime Co. v. 
Keeler, 92 Conn. 1, 101 A 509, Ann 
Cas1918E 831. 

Ga.—Creech v. ‘Richards, 76 Ga. 36. 

Ill—Cilemson v. Trammell, 34 Tl. 
A. 414, 

Ky.—-Greenwich Ins. Co. v. Louis- 
ville, etc., R. Co., 112 Ky. 598, 66 SW 
411,'67 SW 16, 23 KyL 2014, 99 AmSR 
313, 56 LRA 477. 

La.—Allen v. Sun Mut. Ins. Co., 36 
La. Ann. 767. 

Miss.— Georgia Home Ins. 
Jones, 49 Miss. 80. 

Nebr.—Slobodisky v. Phenix Ins, 
Co., 58 Nebr. 816, 74 NW 270. 

N. Y.—Laurent v. Chatham F. Ins. 
Co., 1 N. Y. Super. 41. 

Pa.—Hope Mut. Ins, 
laskey, 35 Pa. 282. 

[a] Swublessee’s interest in his im- 
provements after sale by his lessor. 
—Where a sublessee has erected ma- 
chinery and made other improve- 
ments upon the premises, he has an 
insurable interest in the property 
therein, which he retains until the 
fire, although his lessor sells the 
premises to others who enter into 
possession. Georgia Home Ins. Co. 
v. Jones, 49 Miss. 80; Niblo v. North 
American F. Ins. Co., 3 N. Y. Super. 
55 

9. Laurent v. Chatham F. Ins. Co., 
1 N. Y. Super. 41; Hope Mut. Ins. Co. 
vy. Brolaskey, 35 Pa. 282. 

10. Clemson vy. Trammell, 34 Ill. 
A. 414; Fowle v. Springfield F. & M. 
Ins. Co., 122 Mass. 191, 23 AmR 308. 

[a] Rule applied.—The lessees of 
land for a term of years, under the 
provisions of their lease, removed a 
building thereon and erected a new 
one, which was to be delivered up to 
the lessor at the end of the term, the 
lessees taking insurance and the loss 
occurring within the term. It was 
held that they had an insurable in- 


Coty ve 


Co. v. Bro- 


terest. Clemson v. Trammell, 34 Ill. 
A, 414. 
11. Allen v. Sun Mut. Ins. Co., 36 


property separately,?? or joint insurance may be 


La. Ann. 767. 

12. Laurent v. Chatham F. Ins. 
Cos..1,.N. Y..Super: 413°; 

13. Phcenix Ins. Co. v. Shulman 

Co., Inc., 125 Va. 281, 99 SE 602. 
, [a] Reason for rule.—The lessor 
in such case would be bound to re- 
pair only to the extent of restoring 
the premises to the condition in 
which they were when the lease was 
executed and before the lessee had 
made the improvements in question. 
Pheenix Ins. Co. v. Shulman Co., Ine., 
125 Va. 281, 99 SE 602. 

14. Hudson v. Glens Falls Ins. Co., 
218 N. Y. 133, 112 NE 728, LRA1917A. 
482 [rev 162 App. Div. 984 mem, 147 
NYS 1117 mem]. 


15. Birmingham vy. Empire Ins. 
Co; 42 5Barb. CN.” ¥.) 457. 

16. Ill.—Andes Ins. Co. v. Fish, 
71 Ill. 620; Farmers’ Mut. F., etce., 


Co. v. Lecroy, 91 Ill. A. 41: 
lowa.—Schaefer v. Anchor Mut. F. 
Ins. Co., 183 Iowa 205, 100 NW 857, 
110: NW 470. 
Ky.—American Cent. Ins. Co. 
Leake, 104 SW 3873, 31 KyL 1016. 
N. H.—Fadden v. Insurance Co. of 
a America,”77. N. He (392,292: 2A) 
N. Y.—Berry v: American Cent. 
Ins. Co., 182 N. Y. 49, 30 NE 254, 28 
nee 548; Addis v. Addis, 14 NYS 
Oh.—Farmers’ Ins. Co. v. Archer, 
36 Oh. St. 608; Hubbard v. Austin, 8 
OhS&CP* 111. 
Tenn.—Bennett v. Featherstone, 
110 Tenn. 27, 71 SW 589. 
Tex.—Grant v. Buchanan, 86 Tex. 
Civ. A. 334, 81 SW 820. 
Can.—Caldwell v. Stadacona F., 
ete 7 uIns! Cojo Cant SMEs oto 
Rights of life tenants and re- 
maindermen inter se see Hstates § 92. 
17... Andes Ins. Co. vi HKishs (iil 
620; v. American Cent. Ins. 
49,130 (NEY 254, 28 
AmSR 548; Grant v. Buchanan, 36 
Tex. Civ. ENS 334, 81 SW 820; Caldwell 


Vv. 


v. Stadacona F., ‘etc.,\\ Ins. ‘Co:,! 11 
Cant S. C. 242: 

1s. Addis v. Addis, 14 NYS 657; 
Webster v. Hanover F. Ins. Co., 19 


Pa. “Dist., 369. See Bickerton v. 
Bickerton, 24 Hawaii 888 (grantee of 
estate to take effect after estate for 
years). 
Convis v. Citizens’ Mut. F. Ins: 
Co., 127 Mich. 616, 86 NW 994; New 
York v. Exchange F. Ins. Co., 3 Abb. 
Dec.» (Ne, ¥or264;'0 3 nRieyes 1436, 23 
Transcr. A, 206, 34 HowPr 108. 

20. See cases supra notes 18, 19. 

21. Haxall v. Shippen, 10 Leigh 
(387 Va.) 536, 84 AmD 745. 

22. Harvey v. Cherry, 76 N. Y. 
436; Annely v. De Saussure, 26 S. 
C. 497, 2 SE 490, 4 AmSR 725. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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taken out by all the cotenants.22 Where one ten- 
ant has purchased the interest of his cotenant and 
paid the consideration, even though he has not yet 
received a deed, he has an insurable interest in 
the entire property.?4 

{[§ 19| k. Trustees and Beneficiaries. A person 
in possession of property holding the legal title 
as a trustee but having no personal interest in it 
may procure insurance thereon,?> and it is imma- 
terial whether the trustee has finally accepted the 
trust, if, at the time of the insurance, he is in 
fact the trustee,” or whether he could have asserted 
his title under the trust, if he is in actual posses- 
sion of the property under his claim as trustee.27 
So trustees of the estates of decedents, whether tes- 
tamentary,”* or appointed by the court,?® have an in- 
surable interest in the property of the estate. The 
beneficiary of the trust has such an interest in the 
property that he may insure it in his own name.?° 

[§ 20] 1. Partners. A partnership may of course 
insure property owned by it or in which it has an 
interest ;*1 but it has no insurable interest in one 
partner’s property, and a policy issued to it thereon 
is. void.2? A partner has an insurable interest in 
the firm property which will support a separate 
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policy for his own benefit,?? but he can recover only 
to the extent of his real interest.*4 A retiring part- 
ner has an insurable interest in the firm property 
so long as his lability for firm debts continues.*% 

[§ 21] m. Husband and Wife.*¢ The courts are 
not in harmony upon the question whether the hus- 
band has an insurable interest in the wife’s property, 
but the difference between them is largely accounted 
for by diversity of statutes regulating the con- 
trol which a husband may exercise over his wife’s 
property.** In some jurisdictions it is held that the 
husband has no insurable interest in his wife’s per- 
sonal property,*® while in others it is held that sueh 
interest exists where the husband with his wife 
is in possession and enjoyment of her personalty,®? 
such as household furniture,*® since such possession 
and enjoyment are advantages whose termination 
would entail pecuniary loss. In some jurisdictions 
the statutes give a married woman the right to ae- 
quire and hold real estate free from any control 
of her husband thereover or any liability thereof 
on account of his debts,*! and in those jurisdictions 
the husband has generally no insurable interest in 
the property so acquired and held;*? nor does it con- 
stitute an insurable interest on the part of the hus- 


23. Oakman v. Dorchester Mut. F. 
Ins. Co., 98 Mass. 57; Murdock v. 
Chenango County Mut. Ins. Co., 2.N. 
Y:'210. 

24, Wainer v. Milford Mut. F. Ins. 
Co., 153 Mass. 335, 26 NE 877, 11 LRA 
598. 

2551.00 Si— Phenix’ Ins: “Col =v. 
Hamilton, 14 Wall. 504, 20 L. ed. 729; 
Howard F. Ins. Co. v. Chase, 5 Wall. 
509, 18 L. ed. 524; Young v. Union 
Ins. Co.; 24 Fed. 279. - 

Ky.—Hartford F. Ins. Co. v. Mc- 
Clain, 85 SW 699, 27 KyL 461. 

La.—Page v. Western M. & F. Ins. 
Co., 19° Taa.. 49: 

Ma.—Allen v. Mutual F. Ins. Co., 
2 Mad. 111. 

Mass.—Lerow v. Wilmarth, 9 Allen 
382. 

Mo.—Travis v. Continental Ins. Co., 
32 Mo. A. 198. 

N. H.—Goodall v. New England 
Mutineins, Co, 25 N, H.. 169. 

N. J.—Wiley v. Morris, 39 N. J. Eq. 
hte 

N. Y.——Cross’v. National F. Ins. Co., 
132 N. Y. 133, 30 NE 390; Bicknell v. 
Laneaster City, etc. F. Ins. Co., 58 
N. Y. 677 mem [aff 1 Thomps. & C. 
215]; Taylor v. Hoey, 58 N. Y. 677 
mem faff 36 -N..-Y.. Super. 402]; 
Leonard v. Bell, 58 N. Y. 676 mem 
[aff 1 Thomps. & C. 608]; Herkimer 
v. Rice, 27 N. Y. 163; Farmers’ L. & 
T. Co. v. Harmony F. & M. Ins. Co., 
51 Barb. 33 [aff 41 N. Y. 619]; Col- 
burn v. Lansing, 46 Barb. 3 Peo. v. 
Liverpool, ete., Ins. Co., 2 Thomps. 
& C. 268; De Forest v. Fulton F. Ins. 
Go.) 10N. Y: Super. °84: 

N. C.—Lockhart v. Cooper, 87 N.C. 
149, 42 AmR 514. 

Oh.—Graham v. Firemen’s Ins. Co., 
2 Disn. 255. 

Pa.—Siter v. Morrs, 13 Pa. 218. 

Eng.—In re Egmont, [1908] 1 Ch. 
821; London, etc., R. Co. v. Glyn, 1 
BE. & EB. 652, 102 ECL 652, 120 Re- 
print 1054; Camden v. Anderson, 5 
T. R. 709, 101 Reprint 394. 

Que.—Whyte vy. Home Ins. Co., 14 
LCJur 301. 

fa] Actual possession or present 
right to possession.—Ex p. Hough- 
ton, 17 Ves. Jr. 251, 34 Reprint 97. 

{b] Trustee in bankruptcy.—Un- 
derwood v. Winslow, 234 Mass. 550, 
125 NE 631. 

{c] A simple trustee to sell real 
estate has an insurable interest. Al- 
len v. Mutual F. Ins. Co., 2 Md. 111. 

{d] Consignee in trust of goods. 
—Hill v. Secretan, 1 B. & P. 315, 126 
Reprint 924. 


Trustee in deed of trust in nature 
of mortgage see supra § 11. 

26. Babson v. Thomaston Mut, F. 
Ins. Co., 2 F. Cas. No. 704. 

27. Rhode Island Underwriters’ 
Assoc. v. Monarch, 98 Ky. 305, 32 SW 
959, 17 KyL 876. 

28. Savage v. Howard Ins. Co., 52 
NSW 2502) Tr Am Re 41, 

29. Babson v. Thomaston Mut. F. 
Ins. Co., 2 F. Cas, No. 704, InsLJ 50. 

30. U. S.—American Basket Co. v. 
Farmville Ins. Co., 1 F. Cas. No. 290, 
3 Hughes 251. 

Cal.—Boyd v. Blankman, 29 Cal. 19, 
87 AmD 146. 

Me.—Cummings v. Dirigo Mut. F. 
Ins. Co., 112 Me. 879, 92 A 298. 

Mass.—Lerow v. Wilmarth, 9 Allen 
382; Lazarus v. Commonwealth Ins. 
Co., 19 Pick. 81; Gordon v. Massa- 
chusetts F. & M. Ins. Co., 2 Pick. 
249. 

Mo.—Dick v. Franklin F. Ins. Co., 
81 Mo. 103 [aff 10 Mo. A. 376]; Mor- 
rison v. Tennessee M. & F. Ins. Co., 
18 Mo. 262, 59 AmD 299. 

N. Y.—Harvey v. Cherry, 76 N. Y. 
436; Redfield v. Holland Purchase 
Ins: Co., 56 N. Y. 354,:15 AmR 424; 
Harvey v. Cherry, 12 Hun 354 [aff 
76 N. Y. 486]; De Forest v. Fulton 
F. Ins. Co., 1 N. Y. Super. 94; White 
v. Hudson River Ins. Co., 7 HowPr 
341. 

Eng.—Hill v.' Secretan, 1 B. & P. 
315, 126 Reprint 924. 

Ont.—Butler v. Standard F. Ins. 
Co., 4 Ont. A. 391; Pettigrew v. Grand 
River Farmers’ Mut. Assur. Co., 28 
Ot Se CART 0% 

31. See infra § 30. 

32. Georgia Home Ins. Co. vy. Hall, 
94 Ga. 630, 21 SH 828. 

33. U. S—Ohl v. Engle Ins. Co., 
18 F. Cas. No. 10,472, 4° Mason 172. 

Tll.—Atlantie Ins. Co. v. Wright, 22 
Tll. 462. 

Iowa.—Cowan v. Iowa State Ins. 
Co., 40 Iowa 551, 20 AmR 583. 

La.—Millaudon v. Atlantic Ins. Co., 
8° ba.b57. 

Me.— Bailey v. Hope Ins. Co., 56 
Me. 474. 

Mass.—Clements v. British Ameri- 
ean Assur. Co., 141 Mass. 298, 5 NE 
847; Converse v. Citizens’ Mut. Ins. 
Co., 10 Cush. 37; Dumas v. Jones, 4 
Mass. 647. 

N. Y¥.—Voisin v. Commercial Mut. 
Ins. Co., 62 Hun 4, 16 NYS 410; Irving 
vy. Excelsior F. Ins. Co. 14 N. Y. 

iper. 507. 
tes C.—Grabbs v. Farmers’ Mut. F. 
Ins. Assoc. 125 N. C. 389, 34 SE 503. 


Pa.—Manhattan Ins. Co. v. Web- 
ster, 59 Pa. 227, 98 AmD 332. 

Tex.—Hanover F. Ins. Co. v. Shra- 
der, 11) Dex. Civ. A.) 130, 8h Siw. 1100; 
32 SW 344, 

Eng.—Page v. Fry, 2 B. & P. 240, 
126 Reprint 1258. 


34 See infra.§ 83. 
35. Phcenix Ins. Co. v.. Hamilton, 
145 Wall... @U. °S.)° 504,20. died sai29F 


KKlein v. Union F. Ins. Co., 3 Ont. 234. 


36. Right of married women to in- 
onus separate property see infra 
§ of, 

37. See generally Husband and 
Wife. 

88. Planters’ Mut. Ins. Co. v. 
Loyd, 71 Ark. 292, 75 SW 725; Water- 
town Agricultural Ins. Co. v. Mon- 
tague, 38 Mich. 548, 31 AmR 326; 


Mercantile Ins. Co. v. The Orphan 
cee 17 F. Cas. No. 9,431, 3 CincLBul 
o . 


39. Cohn v. Virginia F. & M. Ins. 
Co.; 6. F. Cas. No: '2,970;.:°3 Hughes 
272; Trade Ins. Co. v. Barracliff, 45 


N. J. L. 548, 46 AmR 792; Goulstone 
v. Royal Ins..Co., 1 F. & F. 276. 

40. Clarke v. Firemen’s Ins. Co., 
18 La. 431; Lenagh v. Commercial 
Union Assur. Co., 77. Nebr. 649, 110 
NW 740. 

[a] Husband and wife have each 
an insurable interest in all the house- 
hold furniture necessarily and actu- 
ally in.use regardless of whose 
money paid for it or by what means 
it was obtained. Lenagh v. Com- 
mercial Union Assur. Co., 77 Nebr. 


649, 110 NW 740. 

41. See Husband and Wife [21 
Cyc 1364 et seq]. 

42. Ark.—Loyd v. Planters’ Mut. 


Ins. Assoc., 80 Ark. 486, 97 SW 658; 
Planters’ Mut. Ins. Co. v.’ Loyd, 71 
Ark. 292,.75 SW 725. 

Ind.—Traders’ Ins. Co. vy. Newman, 
120 Ind. 654, 22 NE 428. 

Ind. T.—German-American Ins. Co. 
MA Paul, 1124 .Ind.Y -Tk »6267:553 o> Sw 

La.—Breard v. Mechanics, etc., Ins. 
Co., 29 La. Ann. 764. 

Me.—Trott v. Woolwich Mut. F. 
Ins. Co.; 83 Me, 362, 22 A 245; Clark 
v. Dwelling-House Ins, Co., 81: Me. 
Seok? GAs 303; 

Mo.—La Font vy. Home Ins. Co., 
193 Mo. A. 543, 182 SW 1029; Wise- 
cup v. American Ins. Co., 186 Mo. A. 
310, 315, 172 SW 73 [quot Cyc]. 

Nebr.—Bassett v. Farmers’, etc., 
Ins. Co., 85 Nebr. 85, 87, 122 NW: 703, 
19 AnnCas 252. 

Or.—Oatman v. Bankers’ Fire Re- 
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band that a conveyance by the wife of her sep- 
arate estate in property acquired from the husband 
can be made only by his joining in the deed.** But 
if the statutes do not authorize the separate and 
independent ownership by the wife of real property 
in her own right,‘* and her husband is entitled to the 
possession of such property, as tenant by curtesy 
initiate during her life,#® he has an insurable in- 
terest.46 So a husband having a freehold estate in 
the property of his wife and the right to control 
it,t7 or having the actual possession and beneficial 
use of her property,*® has an insurable interest 
therein. An owner who conveys land to his wife 
upon the agreement that he shall be allowed the 
possession and use thereof and that she will re- 
convey on his request, he agreeing to pay taxes 
and insurance and to make necessary repairs and 
improvements, retains an insurable interest;*? and 
a husband who has paic the purchase price for prop- 
erty but has taken the title in his wife’s name has 
an insurable interest in such property.5° A mar- 
ried woman who with her own funds constructs a 
house upon a lot belonging to her husband, under 
an agreement that he will convey such lot to her, 
has an insurable interest in the property.®t A 
widow has an insurable interest in land in which 
she has a dower estate °? to the value of her dower 


lief Assoc., 66 Or. 388, 393, 133 P 
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but not to her sole and separate use, 


[§§ 21-22 


interest.52 But the wife in possession with the 
husband of his property, although with inchoate 
right of dower, has no insurable interest therein.>** 
Where a husband and wife have insurable interests 
in the property, they may imsure jointly.°° An es- 
tate by entirety is an insurable interest.*° 

Community property. The husband, having the 
control and enjoyment of all community property 
during its existence,°’ has an insurable interest 
therein;®* and’a like insurable interest exists in a 
surviving husband having possession of the com- 
munity property with right of disposition for the 
payment of his debts.°® 

Homestead. Under the provisions of homestead 
statutes,°° by which either husband or wife has 
an interest in the property of the other which can- 
not be cut off save by his joining in a conveyance 
or otherwise, either has an insurable interest in 
the homestead owned by the other.®+ 

[§ 22] 3. Estoppel°* to Deny Interest. Where 
the company has, with knowledge of the nature of 
the interest of the insured, recognized such inter- 
est as sufficient to support a policy, it cannot ques- 
tion ‘the sufficiency of such interest.*? But a waiver 
by the insurer is ineffectual to legalize a contract 
of insurance on property in which insured has no 
insurable interest. whatever.*4 


‘ 
61. Ga. — German-American Ins. 


198355134-P#1033 [cit Cyek 

Tex.—St. Paul F. & M. Ins. Co. v. 
McQuary, (Civ. A.) 194 SW 491. 

W. Va.—Tyree v. Virginia F. & M. 
Ins. Co., 55 W. Va. 63, 46 SE 706, 66 
LRA 657. ; 

“In jurisdictions where the law- 
making power has completely eman- 
cipated a married woman’s property 
from the control of her husband, the 
possibility that he will receive a 
benefit from the real estate of which 
she may die seized is not considered 
an insurable interest during her life- 


time.” Bassett v. Farmers’, etc., Ins. 
Co., supra. 
{a] Rule applied.—A husband has 


no insurable interest in the separate 
rroperty of his wife, although he 
collects the rents and uses the money 


as his own. Wisecup v. American 
Ins. Co., 186 Mo. A. 310, 172 SW 
73. 

{b] But in Georgia a husband 


may make a valid contract as the 
representative of his wife. Fox v. 
Queen Ins. Co., 124 Ga. 948, 53 SH 
271. 

43. Clark v. Dwelling-House Ins. 
Co., 81 Me. 373, 17 A 303. 

44. See generally Husband and 
Wife [21:.Cye 1157 et seq]. . 

45. See Curtesy §§ 6, 88. 

46. Ky—Franklin M. & F. 
Co. v. Drake, 2 B. Mon. 47. 

Me.—Abbott v. Hampden Mut. F. 
Ins. Co., 30 Me. 414. 

Md.—Mutual F. Ins. Co. v. Deale, 
18 Md. 26, 79 AmD 673. 

Mass.—Doyle v. American F. Ins. 
Co., 181 Mass. 139, 68 NE 394. 

N. H.—Leathers v. Farmers’ Mut. 
BY Ins: Co;,.-24 N. A. +259, 

N. J.—Trade Ins. Co. v. Barracliff, 
45 N. J. L. 548, 46 AmR 792. 

Pa.—Harris v. York Mut. Ins. Co., 
50 Pa. 341; Uhler v. Farmers’ Amer-~ 
ican F. Ins. Co., 4 LegGaz 354. 

Can.—Caldwell v. Stadacona F.,, 
ete. qiins. ‘CoyvidiCan.sS 3Ce 212. 

{a] Building erected on wife’s 
land.—Where the husband causes the 
construction of a building on the 
wife’s land, and the two occupy it 
together, he has an insurable inter- 
est therein. Abbott v. Hampden Mut. 
F. Ins. Co., 30 Me. 414. 

{[b] If the property has been con- 
veyed by the husband to the wife, 


Ins. 


as required by statutory provision, 
the husband still has an insurable 
interest therein. Baltimore County 
Mut. F. Ins. Co. v. Deale, 18 Md. 26, 
79 AmD 673. 

47. Gleason v. Prudential 
Co., 127 Tenn. 8, 151 SW 1030. 

48. Kludt v. German Mut. F. Ins. 
Co., 152 Wis. 637, 642, 140 NW 321, 
45 LRANS 1131, AnnCasi914C 609 
Reithey.er: 

49. Jacobs v. Mutual Ins. Co., 52 
S; C. 110, 29 SH 533. 

50. Danvers Mut. F. Ins. .Co. v. 
Schertz, 95 Ill. A. 656; Redfield v. 
Holland Purchase Ins. Co., 56 N. Y. 
354, 15 AmR 424; Horsch v. Dwelling- 
House Ins. Co., 77 Wis. 4, 45 NW 945,’ 
8 LRA 806. 

51. Hawkins v. South Western 
Mut. F. Ins. Co., 80 W. Va. 773, 93 
SE 873, LRA1918A 789. 

52. Home Ins. Co. v. Field, 42 Il. 
A. 392; Hartford F. Ins. Co. v. Haas, 
87 Ky. 531, 9 SW 720, 10 KyL 573, 2 
LRA 64; Zehring’s-Hst., 4 Pa. Super. 


BW. ins. 


243; Lingley v. Queen Ins. Co., 12 
N. B. 280. 
[a] The wife having a dower in- 


terest and having removed encum- 
brances on the property has an in- 
surable interest to the extent of the 
encumbrance thus removed. Hart- 
ford! Ins, .©os ve Haas) 8 Ky.no3t, 
9" “SW ..720) DOs Ky L678) 42, RA 
64. 

53. Home Ins. Co. v. Field, 42 Ill. 
A. 392. 

54 Traders Ins. Co. v. Newman, 
120 Ind. 554, 22 NE 428. 

55. Webster v. Dwelling House 
Ins. Co., 538 Oh. St. 558, 42 NE 546, 
53 AmSR 658, 30 LRA 719; Insurance 
Co. v. Leedy, 52 Oh. St. 631, 44 NE 


1139. 

56. Clawson v. Citizens’ Mut. F. 
Ins. Co.,'121 Mich. 591, 80 NW 573, 
80 AmSR 588. 

57. See Husband and Wife [21 
Cyc 1659]. 

58. Tarver v. New Orleans Peo- 


ple’s F. Ins. Co., 6 La. A. (Orleans) 
59. 

59. Merchants’ Ins. Co. v. Dwyer, 
1 Tex. Unrep. Cas. 441. 

Rights and liabilities of survivor 
generally see Husband and Wife [21 
Cye 1701]. 

60. See generally Homesteads. 


Co. v. Davidson, 67 Ga. 11. 

Ill.—Rockford Ins. Co. vy. Nelson, 
65 Tl. 415. 

Iowa.—Funk vy. Anchor F. Ins. Co., 
171 Iowa 331, 153 NW 1048; Schaef- 
fer v. Anchor Mut. F. Ins..Co., 113 
Iowa 652, 85 NW 985; Reynolds v. 
Jowa, etc., Ins, Co., 80 Iowa 563, 46 
NW 659; Merrett v. Farmers’ Ins. Co. 
42 Iowa 11. ‘ 

Ian.—American Cent. 
McLanathan, 11 Kan. 533. 

Oh.—Webster v. Dwelling House 
Ins. Co., 53 Oh. St. 558, 42 NE 546, 
SAMS 658, 30 LRA 719. 

<l'—State Mut. Ins: ‘Gosin. n, 
62 Okl. 214, 166 P 105. ae 

_Tex.—Continental Fire Assoc v. 
Wyineneld, 32 Tex. Civ..A. 194, 73 SW 

insurable interest of mortgagee 
see Supra § 11. 


a 62s Estoppel generally see Estop- 


ins. Ge) Vv. 


lll—New England F & M. 
i Co. Ye y chp 32° Tor 2213 
owns Vv. ichigan Commerci : 
Cos pL5Terbll: 2A.) 32. see vr 

Ind.—Home Ins. Co. vy. Gilman, 112 
Ind. 7, 13 NE 118; New Hampshire F. 
Ins. Co. v. Wall, 36.Ind. A. 238, 75 
NE 668; Farmers’ Mut. F. Ins. Co. v. 


PAcepaais $b) 5" Inds a Avies 1 aS eons 
lowa.—Schaeffer v. Anchor Mut. F. 
ine. Co., 113 Iowa 652, 85 NW 


Mich.—Bryant v. Granite State F. 
Ins. Co., 174 Mich. 102, 109, 140 NW 
482 [cit Cyc]. 

Mo.—Franklin v. National Ins. Co., 
43 Mo. 491. 

N. Y.—New York v. Brooklyn F. 
Ins. Co., 41 Barb. 231 [aff 3 Abb. Dee. 
251, 4 Keyes 465]. 

N. C.—Modlin-v. Atlantic F. Ins. 
Co., 151 N. C. 25, 65 SH 605. 

Pa.—Light ‘v. Countrymen’s Mut. 
B. ins: ‘Coz, 169ePaa310 rs aeA ves aay, 
AmSR 904; Western, ete, Pipe Lines 
v. Home Ins. Co., 145 Pa, 346, 22 A 
665, 27 AmSR 703. ; 

Wis.—Appleton Iron Co. v. British 
America Assur. Co., 46 Wis. 23, 1 NW 
9, 50 NW 1100. 

Waiver of conditions of policy as 
to title of insured see infra § 390. 

64 La Font v. Home Ins. Co., 193 
Mo. A. 543, 182 SW 1029. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 23] 


[§ 23] 
terest.©° 


C. Extinguishment or 


tract,°° a total extinguishment of 
insured in the property after the 
contract and prior to a loss,®" as 


transfer of the property,®® or an assignment in 
bankruptey,® will prevent recévery under the con- 
So a policy issued to a life 
tenant is of no binding force where the loss occurs 
But a mere promise by insured 
to remove a building declared to be a nuisance 
does not extinguish his insurable interest until the 
In the absence of 
-a clause in the policy forbidding alienation or 
change of interest,’ one’s insurable interest need 


tract for the loss. 


after his death.7° 


building is actually removed.71 


65. Breach of condition against 
change of title or interest see infra 
§ 279 et seq. 

66. See supra § 2. 

67. U. S.—Seaman vy. Enterprise 
F. & M. Ins. Co., 21 Fed. 778; Perry 
v. Mechanics’ Mut. Ins. Co., 11 Fed. 
478; Hidden v. Slater Mut. F. Ins. 
Co., 12 EF. Cas. No. 6,463, 2 Cliff. 266. 

Conn.—Birdsey,.v. City F. Ins. Co., 
26 Conn. 165. 

Iowa.—Bartling v. German Mut. 
Lightning, etc., Ins. Co., 154 Iowa 
335, 184 NW 864; Davis v. Bremer 
County Farmers’ Mut. F. Ins. Assoc., 
154 Iowa 326, 134 NW 860, 862 [cit 
Cyc]. 

La.—Pike v. Merchants’ Mut. Ins. 
Co., 26 La. Ann. 505; Leavitt v. West- 
ern M. & F. Ins, Co., 7 Rob. 351; Bell 
v. Firemen’s Ins. Co., 3 Rob. 423; 
Macarty v. Commercial Ins. Co., 17 
La. 365. 

Me.—Buffalo Fertilizer Co; We 
Aroostook Mut. F. Ins. Co., 109 Me. 
483, 84 A 1078. 

Mass.—Mutual L. Ins. Co. v. Allen, 
138 Mass. 24, 52 AmR 245. 

Mo.—Morrison v. Tennessee M. & 
E) Ins.) Co.;)18 Mo: 262) 59 AmD<299; 
Millard v. Beaumont, 194 Mo. A. 69, 
185 SW 547, 548 [cit Cyc]; White v. 
Merchants’ Ins. Co., 93 Mo. A‘ 282. 

N. H.—Lahiff v. Ashuelot Ins. Co., 
60 N. H. 75. 

N. J.—Weinberger v. Agricultural 
Ins. Co., 80 N. J. L. 202, 76 A 343. 

N. Y.—Burke v. Continental Ins. 
@oy 14 Nose Wi 9.406 UNEP 1086) > iirev 
100 “App. Div. 108, 91 NYS 402]; Mc- 
Laren v. Hartford F. Ins. Co., 5 N. Y. 
151 [aff 1 Edm. Sel. Cas. 210]; Mur- 
dock v. Chenango County Mut. Ins. 
Co., 2 N. Y. 210; Birmingham v. Em- 
pire Ins. Co., 42 Barb. 457. 


Oh.—Ohio Farmers’ Ins. Co. v. 
Waters, 65 Oh. St. 157, 61 NE 711; 
Mt. Vernon Mfg. Co. v. Summit 


County Mut. F. Ins. Co., 10 Oh. St. 
347; Wall v. Commercial Ins. Co., 7 


| The general rule being that there must 
be an insurable interest at the time of the loss 
as well as at the time of the making of the con- 


Oh. Dec. (Reprint) 328, 2 CincLBul 
alee 

Pa.—Moving Picture Co. v. Scot- 
tish Union, etce., Ins. Co., 244 Pa. 358, 
90 A 642; Wilson v. Trumbull Mut. 
Bins Co., 19 Pa. 3%: 

Tenn.—American Steam Laundry 
Co. v. Hamburg-Bremen F. Ins. Co., 
121 Tenn. 18, 113 SW 394, 21 LRANS 
442. 

Tex.—Springfield F. & M. Ins. Co. 
v. Boon, (Civ. A.) 194 SW 1006, 1009 | 
» peit. Cy.cy. 

Loss of interest of: 

Lessee see supra § 16. 

Mortgagee see supra § 12. 
Mortgagor see supra § 10. 

Vendor see supra § 13. 

U. S.— Bates v. Equitable F. & 

Copel WWeall.13. 3.909) 47 eed. 
882. 
Ill.—Garland v. Insurance: Co. of 
North America, 9 Ill. A. 571 [rev on 
other grounds 108 Ill. 220]. { 

Iowa.—Davis v. Bremer County 
Farmers’ Mut. F. Ins. Assoc. 154 
Iowa 326, 134 NW 860, 862 [cit Cyc]; 
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Change of In- 


the interest of 
making of the 
by* an absolute 


recover then.7® 


AVC S yaViee Elan eLorda.b lS.) COs, st 
Iowa 176, 85 AmD 553. 
Ky.—Connecticut EF. Ins. Co. v. 


Smith, 181 Ky. 592, 205 SW 585. 

Me.— Buffalo Fertilizer Co. Waa 
Aroostook Mut. F. Ins. Co., 109 Me. 
483, 84 A 1078; Lyford v. Connecticut 
He ins, 'OOs, II VATER IS eats tey ames 5 
Campbell v. Hamilton Mut.. Ins. Co., 
51 Me. 69. 

Md.—Bennett v. Mutual F. Ins. Co., 
100 Md. 3387, 60 A 99. 

Mass.—Bailey v. Aitna Ins. Co., 10 
Allen 286; Graves v. Hampden F. 
Ins. Co., 10 Allen 281; Dadmun Mfg. 
Co. v. Worcester Mut. F. Ins. Co., 11 
Mete. 429; Wilson v. Hill, 3 Mete. 
66; Lazarus v. Commonwealth Ins. 
Co., 5° Pick. 76; Carroll v. Boston 
Mar. Ins. Co., 8 Mass. 515. 

Mich.—Balow v. Teutonia Farmers’ 
Mut. F. Ins. Co., 77 Mich. 540, 48 NW 
924; Disbrow v. Jones, Harr. 48. 

Mo.—Morrison v. Tennessee M. & 
EF, Ins.. Co., 18 Mo.. 262, 59 AmD 
299. 


N. Y.—Lett v. Guardian F. Ins. Co., 
125 N. Y. 82, 25 NE 1088 [aff 52 Hun 
570, 5 NYS 526]; Titus v. Glens Falls 
Ins. Co., 81 N. Y. 410; Manley v. In- 
surance Co. of North America, 1 
Lans. 20; Adtna F. Ins. Co. v. Tyler, 
16 Wend. 385, 30 AmD 90. 

N. C.—Lockhart v. Cooper, 87 N.C. 
149, 42 AmR 514. 

Oh.—Mt. Vernon Mfg. Co. v. Sum- 
mit County Mut. F. Ins. Co., 10 Oh. 
St. 347. 

Okl.—Fireman’s Fund Jns. Co. v. 
Cox, 175 P 493. 

Pa.—Girard F. & M. Ins. Co. v. 
Hebard, 95 Pa. 45; King v. Lancaster 
County Mut. Ins. Co., 45 Pa. Super. 
464. 

Tenn.—American Steam Laundry 
Co. v. Hamburg-Bremen F. Ins. Co., 
121 Tenn. 13, 113 SW 394, 21 LRANS 
442, 

Wis.—Carey v. German American 
Ins. Co., 84 Wis. 80, 54 NW 18, 36 
AmSR 907, 20 LRA 267. 

Eng.—North British, ete., Ins. Co. 
V. Mottatt,. lu.) Riel Cy Po25. 


69. In re Carow, 5 F. Cas. No. 
4068 adie rower GNew st Yale, 
But see Marks v. Hamilton, 7 


Exch. 323, 155 Reprint 970 (holding 
that a person who, after his dis- 
charge under the insolvent act, ac- 
quired property and insured it, after 
which his discharge was revoked, 
had an insurable interest, since he 
was in possession as the apparent 
owner and responsible to those who 
were the real owners). 

70. Garnett v. Royal Ins. Co., 23 
Ga. A. 432, 98 SE 363. 

71, Irwin v. Westchester F. Ins. 
Co., 58 Misc. 441, 109 NYS 612 [aff 
133 App. Div. 920 mem, 118 NYS 
1115 mem]. 

72. Change of title or interest as 
breach of conditions of policy see 
infra § 279 et seq. 

73, Ill.—Insurance Co. of North 
America v. McDowell, 50 Ill. 120, 99 
AmD 497. 
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not be continuous and uninterrupted, but may be 
temporarily suspended, and afterward revived, with- 
out preventing recovery; and if insured still has 
an insurable interest in the property at the time of 
loss, he may recover, although his interest is not 
the same as at the time of contract.74 Thus a policy | 
is not discharged by an executory contract for the 
sale of the property and the receipt of a part of 
the purchase money if the title at the time of the 
loss remains in the vendor.7® 
eral rule does not require the insurable interest 
to be continuous, yet the policy is inoperative dur- 
ing the period of suspension, and insured may not 


But while the gen- 


In the absenee of a condition 


against change of interest insured may partially 
divest himself of his interest in the property with- 
out losing his right to recover,‘’ and any legal or 


La.—Power v. Ocean Ins. Co., 19 
La. 28, 36 AmD 665. : 

Me.—Lane v. Maine Mut. F. Ins. 
Co., 12 Me. 44, 28 AmD 150. 

Mass.—Clinton v. Norfolk Mut. F. 
Ins. Co., 176 Mass. 486, 57 NE 998, 
79 AmSR 325, 50 LRA 833; Worth- 
ington v. Bearse, 12 Allen 382, $0 
AmD 152; Taylor v. Lowell, 3 Mass. 
331, 3 AmD 141. 

N. Y.—Hooper v. Hudson River F. 
ImsBiCos wT Ney. 4e4. 

_ Oh.—Insurance Co. of North Amer- 
ica, y.. Lewis, 1 Oh. Cir. Ct, 79,01, Oh, 
Cir. Dec. 47. 

Pa,—Rex v. Merchants’ Ins. Co., 2 
Phila. 357. 

Can.—Caldwell v. Stadacona F., 
ete; TnsisGo,,, 11 Cant S¥ Oapgios 

74. lowa.—Ayres vy. Hartford F. 
Ins. Co., 17 Iowa 176, 85 AmD 553. 

La.—Bell v. Fireman’s Ins. Co., 5 
Rob. 446. 

Mass.—Jackson v. Massachusetts 
Mut.. Ee ainss1 Co, 6 237 Picks AI NN34 
AmD 69; Gordon v. Massachusetts F. 
& M. Ins. Co., 2 Pick. 249. 

Mo.—Morrison v. Tennessee M. & 
F. Ins. Co., 18 Mo. 262, 59 AmD 299. 

Oh.—Blackwell v. Miami Valley 
Ins. Co., 7 Oh. Dec. (Reprint) 1£9, 19 
CincLBul 87. 

And see supra §§ 9-13. 

75. Biddeford Say. Bank Vv. 
Dwelling-House Ins, Co., 81 Me. 566, 
18 A 298; Boston, ete, Ice Co. v. 
Royal Ins. Co., 12 Allen (Mass.) 881, 
90 AmD 151; Trumbull v. Portage 
County Mut. Ins. Co., 12 Oh. 305; Hill 
v. Cumberland Valley Mut. Pretec- 
tion Co., 59 Pa. 474; Norcross. v. 
Franklin F. Ins. Co., 17 Pa. 429, 55 
AmD 571. 

76. Worthington v. Eearse, 12 Al- 
len (Mass.) 382, 90 AmD 152; Wilson 
vy. Hill, 3 Metc. (Mass.) 66. 

77. U. S.—Nussbaum vy. Northern 
Ins. (Co. nist Wed, $524; nlomrA S704e 
Scanlon vy. Union F. Ins. Co., 21 F. 
Cas. No. 12,436, 4 Biss. 511. 

Iowa.—Cowan vy. Iowa State Ins. 
Co., 40 Iowa 551, 20 AmR 583; Ayres 
v. Hartford F. Ins. Co., 17 Iowa 176, 
85 AmD 5538. 

La.—Macarty v. Commercial Ins. 
Co.,. 17) Leak! 3.65. 

Mass.—Dadmun Mfg. Co. v. Wor- 
cester Mut. F. Ins. Co., 11 Mete. 429; 
Wilson v. Hill, 3 Mete. 66; Jackson 
v. Massachusetts Mut. F. Ins. Co., 23 
Pick. 418, 84 AmD 69; Lazarus v. 
Commonwealth Ins. Co., 5 Pick. 76; 
Stetson v. Massachusetts Mut. F, Ins. 
Co., 4 Mass. 330, 3 AmD 217. 

N. Y.—Hitchcock v. Northwestern 
Ins. Co., 26 N. Y¥. 68; Manley v. In- 
surance Co. of North America, 1 
Lans. 20; Kitts v. Massasoit Ins, Co., 
56 Barb. 177; Howard v. Albany Ins. 
Co., 3 Den. 301; AXtna F. Ins. Co. v. 
Tyler, 16 Wend. 385, 30 AmD 90. 

Pa.—Franklin F. Ins. Co. v. Find- 
lay, 6 Whart. 483, 37 AmD 430. 

Wis.—Jerdee v. Cottage Grove F. 
Ins. Co., 75 Wis. 345, 44 NW 636. 

Eng.—Reed v. Cole, 3 Burr. 1512, 
97 Reprint 954. 
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equitable interest remaining in insured, even the 
smallest, will be protected to the extent of such 
interest.78 But where the insurance is jointly ef- 
fected a joint interest must remain.’® 

[§ 24] D. Assignment *° by or to Person with- 
out Insurable Interest. An assignment of a policy 
by one having no insurable interest in the prop- 
erty transfers nothing,®+ even though the assignee 
is the owner of the property.8? So an assignment 
to one having no insurable interest does not as a 
rule create any privity between the assignee and 
insurer,’ although there are cases upholding as- 
signments to parties without such interest by con- 
sent of insurer with full knowledge of the facts.** 
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An assignment of the policy as collateral has been 
held not to entitle the assignee to maintain an 
action thereon if it appears that he had at the time 
of the fire no insurable interest in the policy.®> It 
is not necessary, however, in an equitable assign- 
ment entitling the assignee to receive whatever the 
assignor may recover, that the assignee have an 
insurable interest,S° and such assignment by way 
of collateral seeurity to one without any insurable 
interest transfers an equitable interest on the 
proceeds of the policy.8’ So where a policy is by 
its terms,’* or by indorsement,®® made payable to 
a third party, the latter may be without interest 
in the property. 


Ill. WHAT LAW GOVERNS °° 


[§ 25] The general rule that, in the absence of 
anything to indicate an intention to the contrary, 
‘the laws of the place where a contract is made 
govern as to its validity and interpretation ®! ap- 
plies to contracts of fire insurance.®? If the courts 
of the state where the contract was made have not 
passed on the matter,®* or its laws with reference 
thereto are not proved,®* the courts of the state in 
which suit is brought will apply the general law, 
giving preference to the decisions of its own state 
when applicable.°> Where policies sued on are 


78. AStna Ins. Co. v. Jackson, 16 | 339. 
B. Mon. (Ky.) 242; Shepherd v. 


Union Mut. F. Ins. Co., 38 N. H. 232;|1° Sneed 444. 


Tenn.—Hobbs v. Memphis Ins. Co; 


standard policies provided by the statutes of the 
state in which the insurance company is chartered, 
the construction given to the policies by the courts 
of such state, when not arbitrary or unreasonable, 
will be followed in an action thereon in another 
state..° The place where the property is situated 
is not controlling;®’ and a company may in its own 
state make a valid contract as to the insurance 
of property in another state, without complying 
with the laws of the latter state.°* Conversely, it 
has been held that if a policy is not valid in the 


60. See generally Conflict of Laws 
12 C. J. p 427; Contracts §§ 19-42. 
91. See Contracts § 19. ; 


Van Deusen v. Charter Oak F. & M. 
Ins. Co., 24 N. Y. Super. 55, 1 Abb 
PrNS 349. 

79. Murdock v. Chenango County 
Mut.,Ins; Coy 2 N. Y. 210; Howard ‘v. 
Albany’ Ins: Co, 3, Den. sCNI TY.) /301. 

80. Assignment of policy gener- 
ally see infra §§ 150-157. 


81. Ind.—Bersch vy. Sinnissippi 
Ins. Co., 28 Ind. 64. 
Me.—Sawyer v. Mayhew, 51 Me. 


398; Eastman y. Carroll County Mut. 
FH. Ins, Co., 45 Me. 307. 

Mass.—O’Neill v. Queen Ins. Co., 
230 Mass. 269, 119 NE 678; McClus- 
key v. Providence Washington Ins, 
Co., 126 Mass. 306. 

Mo.—Jecko v. St. Louis F. & M. 
Ins. Co., 7 Mo. A. 308. 

N. J.—Weinerger v. Agricultural 
Ins. Co., 80 N. J. L. 202,°76 A 343; 
Kupfersmith vy. Delaware Ins. Co., 80 
IN eis. CLOT 7/6, APS 29% 

N. Y.—Fowler v. New York In- 
demn. Ins. Co., 26 N. Y. 422; Free- 
man v. Fulton F. Ins. Co., 38 Barb. 
247; Peabody v. Washington County 
Mut. Ins. Co., 20 Barb. 339. 

_ Pa—Sweeny v. Franklin F. 
Co.) 120, Pa. 233i7. 

82. O’Neill v. Queen: Ins. Co., 230 
Mass. 269, 119 NE 678; Mowles v. 
Boston Ins. Co., 226 Mass. 426, 115 
NE 666; Fireman’s Fund Ins. Co. v. 
Cox, (Okl.) 175 P 493. 

83. Ill—New England F. & M. 
Ins. Co. v. Wetmore,. 32 Ill. 221. 

Md.—Citizens’ F. Ins., ete., Co. v. 
Doll, 35 Md. 89, 6 AmR 360. 

Mass.—Merrill v. Colonial Mut. F. 
Ins. Co., 169 Mass. 10” 47 NE 4389, 61 
AmSR 268. 


ins. 


Mo.—Breckinridge v. American 
Cent. Ins. Co., 87 Mo. 62. 
N H.—Cummings v. Cheshire 


County Mut. F. Ins. Co., 55 N. H. 457. 

N. J.—Bayles v. Hillsborough Ins. 
COMPLI a Nes Hel Gs. 

N. Y.—Hand v. Williamsburgh 
City F. Ins. Co., 57 N. Y. 41; Fowler 
v. New York indemn. Ins. Co., 26 N. 
Y. 422; Hooper v. Hudson River F. 
Ins. Co., 17 N. Y. 424; Hoyt v. Hart- 
ford F. Ins. Co., 26 Hun 416 [aff 96 
N. Y. 650 mem]; Peabody v. Wash- 
ington County Mut. Ins. Co., 20 Barb. 


Tex.—Waxahachie First Nat. Bank 
v. Lancashire Ins. Co., 62 Tex. 461. 

Ont.—Todd v. Liverpool, etc., Ins. 
Co., 20 U. C. C. PB. 5238; Miall v. West- 
ern! Inse-Cos 199 U7 ChiiCi Rr 210s) Kan- 
ady v. Gore Dist. Mut. F. Ins. Co., 44 
UC Or D.e2G0. ; 

“The assignment of the policy, in 
order to be of any benefit to the as- 
signee, must be accompanied with a 
transfer of some kind of interest in 
the subject of insurance to the as- 
signee.” Hooper v. Hudson River F. 
Ins. Co., 17 N. Y. 424, 426. ; 

Necessity of transfer of insured 
property to assignee see infra § 156. 

84. Blackburn v. St. Paul F. & M. 
Ins. Co.,- 116 N. C..821, 21 SH 922; 
Southern Fertilizer Co. v. Reams, 105 
N. C. 288, 11 SE 467. 


85. Bayles v. Hillsborough Ins. 
Cojwoe2t oN: Je Ek L638 pReabodyi ov. 
Washington County Mut. Ins. Co., 20 
Barba G@Nz, ¥2)) 339, 

Equitable acsignment see infra 
notes 86, 87. 

86. Cal.—Bibend Vv. Liverpool, 


ete., Ei, etc.) ‘Ins.’ Co.,' 30 Cal. 78. 

N. J.—Baughman vy. Camden Mfg. 
Coy 65 N. J. Hae 646, 56> A 376. 

N. Y.—Hooper v. Hudson River F, 
Ins. Cq., 17 INO. ¢424t 

N. C.—Southern Fertilizer Co. v. 
Reams, 105 N. C. 288, 11 SE 467. 

Ont.—Miall v. Western Ins. Co., 19 
TRE CCW Pee. 

87. Cal.—Bibend v. Liverpool, ete., 
F., ete., Ins. Co., 30 Cal.: 78. 

Mass.—Merrill v. Colonial Mut, F. 
Ins. Co., 169 Mass. 10, 47 NE 439, 61 
AmSR 268. 

Mo.—Ellis v, Kreutzinger, 
311, 72 AmD 270, 

N. J.—Baughman v. Camden Mfg. 
Co., 65 N. J. Hq. 546, 56 A 376. 

Oh.—Imperial Ins. Co. Ltd. vy. 
Wolf, 21 Oh s.Ciri Cte 202.447 OhaCir: 
Dec. 815. 

Pa.—Munson v. German F', Ins, Co., 
33 Pa. Super. 551, 

88. Southern Fertilizer Co. v. 
Reams, 105 N. C. 288, 11 SE 467. 

89. Parks v. Connecticut F. Ins. 
Co., 26 Mo. A.’ 511; Baughman vy. 
a Sar Mfg. Co., 65 N. J. Hq. 546, 56 
A 376. 


27. Mo. 


178 SW 314; 


92. U. S—Automobile Ins. Co. v. 
Guaranty Securities Corp., 240 Fed. 
222, 246 Fed. 768, 159 CCA 70. 

Ark.—St. Francis Box, ete., Co. v. 
Perry; ) 1259 cArkie 41355 89S Wate 
Massachusetts Bonding, ete. Co. v. 
Home Life, etc., Co., 119 Ark: 102, 
Federal Union Surety 
EE v. Flemister, 95 Ark. 389, 130 SW 

Del.—Cohen vy. Home Ins. Co., 111 
A 264. 

_Ky.—£tna Ins. Co. v. Shapoff, 179 
Ky. 804, 201 SW 1116. 

Miss.—Aitna Ins. Co. v. Mount, 90 
Miss. 642, 44‘5S 162, 45 S885, 15 
LRANS 471. 

Mo.—Thompsqn y. Trader’s Ins. 
Co., 169 Mo. 12, 68 SW 889; Standard 
Leather Co. v. Mercantile Town Mut. 
Ins. Co., 1381 Mo. A. 701,°111 SW> 631, 

N. H.—Boston Ice Co. vy. Boston, 
etc., R. Co., 86 A 356. 

N. Y.—Western vy. Genesee Mut. 
Ins. Co. 12 N. Y¥. 258; Scharles v. 
Hubbard, 74 Misc. 72, 131 NYS 848; 
Wollman v. National F. Ins. Co., 72 
Mise. 477, 181 NYS 335 (dictum). 

Tex.—Gallagher vy. Liverpool, ete., 
Ins. Co., (Civ. A.) 206.SW 212. 

Wash.—Kline v. North Coast F, 
Ins. Co., 80 Wash. 609, 142 P 7, 


93. Cohen v. Home Ins, Co., 29 
Del. 201, 97:A 1014. 

94, Haton v. Globe, ete, F. Ins. 
Co., 227 Mass. 354, 116 NE 536; 


Standard Leather Co. v. Mercantile 
Town Mut. Ins. Co., 131 Mo. A. 701, 
111 SW 631; McLachlan vy, Adtna Ins. 
pe ay ae AG Oe 

é ohen v. Home Ins. by 
Del. pe 97 A 1014, ey 

96. ontinental Ins. Co. v. 

133 Tenn. 205, 197 SW 487. ‘ i 

97. Clay F. & M. Ins. Co. v. Huron 
Salt, etez, Mfah Comigie Whtonees46: 
And see cases infra note 98 et seq. 

98. U. S.—Globe, ete., F. Ins. Co. 
v. David Moffat Co., 154 Fed. 13, 83 
CCA 91. 

Ark.—St. Francis Box, etc., Co. v. 
Perry, 125 Ark. 418, 189 SW 47;.State 
Mut. F. Ins. Assoc. v. Brinkley Stave, 
ete,Co., 61 “Ark: 1, 31) SW 157; 54 
AmSR 191, 29 LRA 712. 

- Mass.—Stone v. Old Colony St. R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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state where it is executed, it will not be enforced 
the | Where an appli- 
cation is sent from one state or country to a com- 
pany doing business in another, and the applica- 
tion is there accepted and the policy issued in ae- 
cordance with such application, the law of the 
state or country in which the company thus trans- 
acts the business will control as to the validity 
And this is true, although the 
policy instead of being sent directly to insured from 
the office of the company is sent to an agent of 
the company to be delivered to insured.2 But where 
the policy does not become binding until delivered 
and accepted by insured, the law of the place of 
delivery and acceptance controls, regardless of the 
And if the policy 


by the courts of another state.%? 


of the contract.t 


place of business of insurer.® 


Co., 212 Mass. 459, 99 NE 218; Com- 
monwealth Mut. F. Ins. Co. v. Fair- 


banks Canning Co., 173 Mass. 161, 53 
NE 373. 
Miss.—Swing v. Brister, 87 Miss. 


516, 40 S 146, 6 AnnCas 740. 

Mo.—Lumberman’s Mut. Ins. Co. v. 
Kansas City, ete., R. Co., 149 Mo. 165, 
50 SW 281; Merchants’, etc., Ins. Co. 
v. Linchey, 3 Mo. A. 588. 

N. J.—Northampton Mut. Live 
Stock Ins. Co. v. Tuttle, 40 N. J. L. 
476; Columbia F. Ins. Co. vy. Kinyon, 
ST Nd. 83, 

N. Y.—Hyde v. Goodnow, 3 N. Y. 
266; Western Massachusetts Mut. F. 
Ins. Co. v. Hilton, 42 App. Div. 52, 58 
nee 996; Huntley v. Merrill, 32 Barb, 

6. 

Oh.—In re Andress, 6 OhS&CP 174, 
5 OhHNP 253. 

Vt.—Baker vy. Spaulding, 71 Vt. 169, 
42 A 982, 

Wis. — Seamans y. Knapp-Stout, 
etce., Co., 89 Wis. 171, 61 NW 757, 46 
AmSR 825, 27 LRA 362. 

[a] A foreign company, having 
made a contract of insurance in 
Massachusetts, it was held that such 
contract would be interpreted by the 
laws of Massachusetts, although the 
foreign company had not complied 
with the statute requiring it to have 
a general agent -within the state. 
Thwing v. Great Western Ins. Co., 
111 Mass. 93. 4 

[b] In New Hampshire by statute 
a company organized in that state 
must use the standard policy there 
provided for, but may in other states 
use a different form of contract. 
Davis v. Adtna Mut. F. Ins. Co., 67 
N. H. 218, 34 A 464. 

99. Ford v. Buckeye’ State Ins. 
Co., 6 Bush (Ky.) 133, 99 AmD 663. 

1. U. S.—Lamb v. Bowser, 14 F. 
Cas. No. 8,008, 7 Biss. 315. 

Ark.—State Mut. F. Ins. Assoc. v. 
Brinkley Stave, ete. Co. 61 Ark. 1, 
31 SW 157, 54 AmSR 191, 29 LRA 
712. 

Iowa.—Marden v. Hotel Owners’ 
Ins. Co., 85 Iowa 584, 52 NW 509, 39 
AmSR 316. 

‘ La.—Shiff v. Louisiana State Ins. 
Co., 6 Mart. N. S. 629. 

Mass.—Stone v. Old Colony St. R. 
Co., 212 Mass. 459, 99 NE 218. 

Miss.—Swing v. Brister, 87 Miss. 
516, 40 S 146, 6 AnnCas 740. 

N. Y.—Hammond vy. International 
R. Co., 63 Misc. 437, 116 NYS 854 [aff 
134 App. Div. 995 mem, 119 NYS 1127 
mem]. 

W. Va.—Galloway v. Standard F. 
Ins. Co., 45.W. Va. 237, 31 SH 969. 

Wis.—Seamans v. Knapp-Stout, 
etc., Co., 89 Wis. 171, 61 NW 757, 46 
AmSR 825, 27 LRA 362. 

See Burson y. German Union Ins. 
Cons 1). .Ont.2 Tr/2238;." 6 (OntwR” 21 
(where no place of payment men- 
tioned, it must be assumed that pay- 
ment is to be made at insurer’s home 
office). 

[a] hus, where the application 
was received and accepted and the 
policies were signed and mailed in 
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Philadelphia, the insurance contracts 
were completed and were to be per- 
formed in Pennsylvania. Stone v. 
Old Colony St. R. Co., 212 Mass, 459, 
99 NE 218. 

2. Desmazes vy. Mutual Ben. L. 
Ins. Co., 7 F. Cas. No. 3,821; Wright 
v. Sun Mut. Ins. Co., 30 F. Cas. No. 
18,095 [rev on other grounds 23 
How. 412, 16 Li ed. 529]; Common- 
wealth Mut. F. Ins. Co. v. William 
Knabe, etc., Mfg. Co., 171 Mass. 265, 
50 NE 516; Western v. Genesee Mut. 


Ins. Co., 12 N. Y. 258; Huntley v. 
Merrill, 32 Barb. (N. Y.) 626. 
3. U. S. — Carrollton Furniture 


Mfg. Co. v. American Credit Indem- 
nity Co., 124 Bed. 25, 59 CCA 545. 

Del.—Cohen vy. Home Ins. Co., 29 
Del. 201, 97 A 1014. 

Fla.—American F. Ins. Co. y. King 
Lumber, etc, Mfg. Co., 74 Fla. 130, 
77S 168. 

Ind.—Swing v. Marion Pulp Co., 47 
Ind. A. 199, 93 NE 1004. 

Iowa.—Born v. Home Ins. Co., 120 
Iowa 299, 94 NW 849. 

Mass.—King Brick Mfg. Co. v. 
parce: Ins. Co., 164 Mass, 291, 41 NH 
Tile ; 

Mo.—Dages v. Orient Ins. Co., 136 
Mo. 382, 88 SW 85, 58 AmSR 638, 35 
EVA Z Aimar ein niet 5. DO lap Ome 
281, 43 L. ed. 552]. 

N. H.—Perry v. Dwelling-House 
Ins. Co. 67 NOE. (291,033 AL (3k 68 
AmSR 668. 

N. Y.—Swing y. Dayton, 124 App. 
Div. 58, 108 NYS 155 [aff 196 N. Y. 
503 mem, 89 NE 1113. mem]. 

N. C.—Horton v. Home Ins. ‘Co., 
Tae. N. C. 498, 29 SH 944, 65 AmSR 
(Gai 

Wis.—Breitung’s Hst., 78 Wis. 33, 
46 NW 891, 47 NW 17. 

N. B.—Pacific Coast F. Ins. Co. v. 
Hicks, 42 N. B. 294; Payson v. Equi- 
table #. Ins. Co., 38 N. B. 436; Mc- 
Lachlan vy. 40tna Ins. Co., 9 N. B. 173. 

Ont.—Clarke y. Union F. Ins. Co., 
6 Ont. 223. 

[a] Tilustrations.—(1) Where a 
contract of insurance was solicited 
in. Pennsylvania of a citizen of that 
state, mailed to 
where it was executed by the insur- 
ance company, and an acceptance of 
the contract was signed by him in 
Pennsylvania, the contract was made 
in Pennsylvania. Swing v. Dayton, 
124 App. Div. 58, 108 NYS 155 [aff 
196 N. Y. 503 mem, 89 NE 1113 
mem]. (2) Where policies are de- 
livered to the insured in the state by 
resident agents of a foreign company, 
and the property is situated in the 
state the laws of such state govern. 
American F, Ins. Co. v. King Lumber, 
ete., Mfg. Co., 74 Fla. 130, 77 S 168. 

[b] Although a policy was writ- 
ten and signed in one state and de- 
posited in the mail addressed to in- 
sured in another state, the contract 
was governed by the laws of the 
latter state when it was not to be- 
come binding until received and _in- 
spected by insured. Swing v. Wel- 
lington, 44 Ind. A. 455, 89 NE 514. 


him from _ = Ohio, ! 
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provides that it shall not be valid until it is ecounter- 
signed by insurer’s agent, the place where it is 
thus countersigned is deemed the place of contract.* 
Where a policy on property situated in one state 
is dated, signed, 
at the home office of insured, it will be deemed made 
in the latter state, in the absence of proof as to 
where it was prepared or delivered, or where the 
premium was paid.® 
become a member of a mutual company doing busi- 
ness in another state, and be bound by the laws. 
of the state where the company is organized and 
transacts its business.® 
obligations of the contract will be governed by the 
Jaws of the state where the contract is to be per- 
formed;’ and the remedy will be administered by 


and countersigned in another state 


A resident of one state may 


The enforcement of the 


[c] If some modification of terms 
is required by the company, the con- 
tract is not completed until the pol- 
icy is delivered to and accepted by 
insured, and the place of such deliv- 
ery and acceptance then becomes the 
place of contract. Born v. Home Ins, 
Co., 120 Iowa 299, 94 NW 849. 

[ad] Conditional delivery by mail. 
—Where fire policies were mailed 
from another state to insured in 
Indiana, with a request that they be 
returned by a certain date if found 
to be unsatisfactory, an insured’s re- 
tention of them beyond that time, or 
his mailing an acceptance, makes the 
contract. subject to the laws of 
Indiana. Swing v. Marion Pulp Co., 
47 Ind. A. 199, 93 NE 1004. 

[e] In North Carolina the statute 
provides that all policies of insur- 
ance, applications for which are 
taken within the state, are to be 
construed in accordance with the 
laws of the state. Horton v. Home 
Ins. Co., 122 N. C. 498, 29 SH 944, 65 
AmSR 717. 

[f] Under a statute placing fire 
insurance on vessels in the same 
class with insurance on buildings, 
merchandise, and furniture, a policy 
delivered in the state to a resident 
of the state insuring a steamboat 
against fire is a fire insurance policy 
governed by the fire insurance stat- 
utes of the state. Tinsley v. Altna 
Ins. Co., (Mo. A.) 205 SW. 78. 

4 U. S.—Gibson v. Connecticut F. 
ins: Co., (Te Hed. 561, 

Mass.—Heebner v. Hagle Ins. Co., 
10 Gray 131, 69 AmD 808; Daniels yv. 
Hudson River F. Ins. Co., 12 Cush. 
416, 59 AmD 192. 

Nebr.—Antes v. State Ins. Co., 61 
Nebr. 55, 84 NW 412. 

N. J.—Orient Ins. Co. v. Rudolph, 
69 N. J. Eq. 570, 61 A 26. 

Pa.—Hardiman v. Philadelphia Fire 
Assoc., 212 Pa. 383, 61 A 990. 

W. Va.—sS. M. Smith Ins. Agency v. 
Hamilton F. Ins. Co., 69 W. Va. 129, 
71 SH 194; Galloway v. Standard 
Ins. Co., 45 W. Va. 287, 31 SH 969. 

Ont.—McIntyre v. National Ins. 
Coyese URICle@ B25 o0Ts 

5. Friedland v. Commonwealth F. 
Ins. Co., 143 App. Div. 570, 128 NYS 
705 [aff 207 N. Y. 705 mem, 101 NE 
1102 mem]. 

6. Warner v. Delbridge, etc., Co., 
110 Mich. 590, 68 NW 288, 64 AmSR 
367, 84 LRA 701; Montgomery |v. 
Whitbeck, 12 N. D. 385, 96 NW 327; 
Baker v. ‘Spaulding, 71 Vt. 169, 42 A 
982; Swing v. Taylor, 68 W. Va. 621, 
70 SH 378. 

7. Griswold vy. Union Mut. Ins. 
Co., 11 F. Cas, No. 5,840, 3 Blatchf. 
231; Burgess v. Alliance Ins. Co., 10 
Allen (Mass.) 221. 

fa] MDlustration.—Where a New 
York insurance policy was issued on 
property located in Virginia, and pro- 
vided that it should expire ‘‘at noon” 
on a certain day, the contract, being 
performable in Virginia, was not 
governed by a New York statute pro- 
viding that an act required to be 


- —s 
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the law of the state in which suit is brought. The 
terms of the contract as to its enforcement may 
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[§§ 25-28 
be made dependent on the laws of a jurisdiction 
expressly specified in the policy.® 


IV. SUBJECT MATTER 


[§ 26] A. Existence. It is an elementary prin- 
ciple of law that the property insured must be in 
existence at the time when the risk attaches,!° and 
if at that time, although without the knowledge of 
either party, the property is not in existence, there 
is no valid insurance.!! Indeed it is usually stipu- 
lated that the policy does not cover a loss which 
has already occurred or a risk which has been 
materially increased by facts not within the knowl- 
edge of insured.!? But the parties may, by ante- 
dating the contract, cover a loss which has already 
oceurred,!® provided the fact of loss is not known 
to insured. But if the loss is known to insured 
and not to insurer, the contract is invalid.t14 Where 
insurer had not given the agent authority to make 
a contract of insurance, but the agent forwarded 
an application for approval after the loss, but before 
knowledge thereof, which the company accepted, 
there was no valid insurance. An agent has no 
authority to bind his company for insurance of 
property which to his knowledge has already been 
destroyed.*® ; 

[§ 27] B. Nature—l. In General. \In gen- 
eral anything in which a property right may exist 
is insurable whether or not it has what is properly 
called a value or price.*7 But while interests in 


land are insurable,® the land itself, not being sub- 
ject to loss by fire, is not insurable.‘ Where in- 
toxicating liquors are recognized as property, they 
are insurable.2° Insurance may be effécted on a 
future interest, but the interest must subsist at the 
time of the loss to give rise to a claim for in- 
demnity.24 So there may be distinct insurable in- 
terests in the same property, and the separate in- 
terest of the insured may be covered by a policy.?? 

[§ 28] 2. Profits.2* While as a rule corporeal 
or tangible property forms the subject matter of 
the fire insurance contract,2* yet it is not neces- 
sarily so confined. Incorporeal property may like- 
wise be insured against fire.2® Thus any reasonable 
expectation of profit or advantage to be derived 
from the thing insured is a proper subject of in- 
surance,?* and this includes rents and profits from 
the lease of a building.27 Tenants have an in- 
surable interest in rents for which they are liable 
even aiter a destruction of the premises,?® although 
not when the contract of tenancy provides that 
they shall not be liable in case of such destrue- 
tion.?® But profits must be insured as such, and 
the policyholder cannot recover for their loss 
merely as incident to the business under a gen- 
eral policy.2° As a general rule it is held that 


performed within a _ specified time 
should be performed according to 
standard time. Globe, ete) F. Ins. 
Co. v. David Moffat Co., 154 Fed. 13, 
83 CCA 91. 

8. Thompson y. Traders’ Ins. Co., 
169 Mo. 12, 68 SW 889; Wollman v. 
National F. Ins. Co., 72 Mise. 477, 131 
NYS 335; Thornton v. Western Re- 
serve Farmers’ Ins. Co., 31 Pa. 529. 

9. Spurrier v. La Cloche, [1902] 
A. C, 446. 

10. Kline v. Royal Ins. Co., 192 
Fed. 378 [rev on other grounds 198 
Fed. 468, 117 CCA 228]; Norwich 
Union F. Ins. Soc. v. Dalton, (Tex. 
Civ. A.) 175 SW 459. 

11. El Dia Ins. Co. v. Sinclair, 228 
Fed. 833, 143 CCA 281. 

12. Mark vy. Adtna Ins. Co., 29 Ind. 
390. 

13. El Dia-Ins. Co. v. Sinclair, 228 
Fed. 833, 143 CCA 231; Kline v. Royal 
Ins. Co., 192 Fed. 378 [rev on other 
grounds 198 Fed. 468, 117 CCA 228]; 
Kohne v. Insurance Co, of North 
America, 14 F. Cas. No. 7,920, I Wash. 
Cc. C. 93; Hallock vy. Commercial Ins, 
Co., 26N. J. L. 268 [aff 27 N. J. Li. 645, 
72 AmD 379] [dist Swiller v. Home 
TNS i OOvey QOMUNE ling. DS: >, LO eer 6. 
LRA1917F 1040 (where loss occurred 
after transfer of property by in- 
sured, but before indorsement of in- 
surer’s consent to transfer)]; Hughes 
v. Mercantile Mut. Ins. Co., 44 How 
Pr (N. Y.) 351 [rev on other grounds 
55 N. Y. 265, 14 AmR 254]. 

14. Batchelder v. Jones, 2 Dane 
Abr. (Mass.) 123; Wales v. New York 
Bowery F. Ins. Co., 37 Minn. 106, 33 
NW 322; Henshaw v. New York Ins. 
Co., 86 Misc, 405, 73 NYS 1; Watson 
v. Delafield, 1 Johns. (N. Y.) 150, 2 
Cai. 224 [aff 2 Johns. 526]; Byrnes 
v. Alexander, 3 8. C. L. 213. 

fa] Duty to notify insurer.—If a 
person having directed insurance to 
be procured at a distant place, on a 
risk already commenced, before the 
eontract iS made, receives intelli- 
gence of a loss, he is bound to trans- 
mit the intelligence by the earliest 
and most expeditious usual route vf 
mercantile communication, in order 


that it may be laid before the person 
requested to underwrite. Batchelder 
vy. Jones, 2 Dane Abr, (Mass.) 123. 

15. Fireman’s Fund Ins. Co. y. 
Rogers, 108 Ga. 191, 38 SH 954. 

1G. Waterloo Lumber Co. v. Des 
Moines Ins. Co., 158 Iowa 563, 138 
NW 504, 51 LRANS 539; Clark v. 
Insurance Co. of North America, 89 
Me. 26, 35 A 1008, 85 LRA 276; Mead 
v. Phenix Ins. Co., 158 Mass. 124, 32 
NE 945; Bentley v. Columbia Ins. Co., 
TRIN Vie, 

17. Bell v. Western M. & F. Ins. 
Co., 5 Rob.:(La.) 423, 89 AmD 542; 
In re Egmont, [1908] 1 Ch. 821. 

[a] Heirlooms are insurable prop- 
erty irrespective of their value. In 
re Egmont, [1908] 1 Ch. 821. 

18. See supra §§ 4-21. 

19. Mutual Assur. Soc. vy. Holt, 29 
Gratt. (70 Va.) 612. 

[a] In Ontario standing timber is 
not included in property which may 
be insured under the statute. Cana- 
dian Pac. R. Co. vy. Ottawa F. Ins. 
Co., 9 Ont. L. 493, 5 OntWR 496 [app 
dism 11 Ont. lL. 465, 7 OntWR 353, 6 
ratsh tee 567 (app dism 389 Can. S. C. 

Byes 

20. Kellogg v. German-American 
Ins. Co.,.133 Mo, A. 391, 113 SW 663. 

Intoxicating liquors kept for ille- 
gal sale see Intoxicating Liquors [23 
Cyc 335]. 

21. See supra § 2. 4 

22. Nelson v. Continental Ins. Co., 
182 Fed. 788, 105 CCA 215, 31 LRANS 
598; Roots v. Cincinnati Ins. Co., 1 
ee (Oh.) 138, 12 Oh. Dec. (Reprint) 

oo. 

Persons having distinct insurable 
interests see supra §§ 4-21. 

23. Marine imsuramce see Marine 
Insurance [26 Cyc 564]. 

24. See cases infra this article 
passim. 

25. See cases infra note 26 et seq. 

26. U. S—Alsop v. Commercial 
Ins).Co.,,.1. 1.” CastaNo. 2625.2) Sumn: 
451. 

La.—Leonarda v. Phoenix Assur. 
Co, 2 Rob, 131, 38 AmD 205, 

Mass.—Hayes v. Milford Mut. F. 
Ins. Co., 170 Mass. 492, 49 NE 754; 


French v. Hope Ins. Co., 16 Pick. 397. 

WN. Y.—Michael vy. Prussian Nat. 
Ins. Co.,.171 N. Y. 25, 63 NE 810 faff 
64 App. Div. 182, 71 NYS 918]; Carey 
v. London Provincial F. Ins. Co., 33 
Hun 315; Niblo v. North American F. 
Ins. Co., 3 N. Y. Super. 551; Laurent 
v. Chatham F. Ins. Co., 1 N. Y. Super. 
41; Abbott v. Sebor, 8 Johns... Cas. 
39, 2 AmD 139. 

Pa.—International Mar. Ins. Co. v. 
Winsmore, 124 Pa. 61, 16 A 516; Ell- 
maker v. Franklin F. Ins. Co,, 5 Pa. 

Wis.—Sawyer v. Dodge 
Mut. Ins. Co., 87 Wis. 503. 

Hng.—Wright v.' Pole, 1 A. & E. 
621, 28 HCL 294, 110 Reprint 1344; 
Menzies v. North British Ins. Co., 9 
(Oas5 Sess, Cas. 694; Sun Fire Office Co. 
v. Wright, 3 N. & M. 819, 28 BCL 627. 

27. Hartford F. Ins. Co. v. North- 
ern Trust) Cos, yell 7 an dllee: =Age nasa. 
Leonarda vy. Phoenix Assur. Co., 2 
Rob. (La.) 131, 38 AmD 205; Carey 
v. London Provincial F. Ins. Co., 33 
Hun (N. Y.) 315;. Westminster Fire 
Office v. Glasgow Provident Inv. Soe., 
13 App. Cas. 699. See Baumgarden v. 
Bradshaw, 169 Ill. A. 639 (where 
right to insure rents is recognized). 

28. Marshall v. Schofield, 47 L. T. 
Rep. N. S. 406. 

29. Allen v. Markland, 20 Se IL. 
Rep. 267; Duff v. Fleming, 8 Ct. Sess. 
Cas. 769. : 

30. Leonarda yv. Phoenix Assur. . 
Co., 2 Rob. (la.) 181, 38 AmD 205; 
Macarty v. Commercial Ins. Co., 17 
La. 365; Niblo v. North American F. 
Ins. Co., 3 N. Y. Super. 551; Ellmaker 
v. Franklin F. Ins...€o., 6 Pa. 183; 
Wright v. Pole, 1 A. & EB. 621, 28 ECL 
294, 110 Reprint 1344; Menzies v. 
North British Ins. Co., 9 Ct. Sess. 
Cas. 694; Sun Fire Office Co. v. 
Wright, 3 N. & M. 819, 28 ECL 627 
(where Taunton, J., said: “I think 
that profits are insurable, but they 
must be insured qua profits. A party 
is not entitled to compensation for 
loss of profits under an insurance of 
his ‘interest in the Ship Inn’’’). 

[a] Rent is not recoverable as a 
part of the indemnity unless it is 


County 
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insured must have an interest in the property itself 
from which the profits arise, or he cannot have 
them insured.*t And while the use and occupation 
of property may be covered by insurance,?? those 
terms do not “include profits of the business, but 
only the business use of which the property is 
eapable.** It is held that royalties to be paid for 
the exclusive use of a patent will support insurance 
on the plant in which the article covered by such 


FIRE INSURANCE 


[260.5.] 41 


patent is manufactured.** 

[§ 29] 38. Prohibited Property. 
the agent of insurer is prohibited 
property of a specified character,*® nevertheless a 
policy on such property, duly issued, will be binding 
on the company.*® The charter of a company limit- 
ing the subject of insurance will be liberally con- 
strued to sustain the policy.? 


Even though 
from insuring 


V. FORM AND REQUISITES OF CONTRACT 


[§ 30] A. Parties.2 There is no peculiarity of 
the contract of fire insurance differentiating it from 
other contracts as to the capacity of the parties.%® 
Any corporation, association, or individual capable 
of owning property and contracting with reference 
thereto may contract for insurance thereon,*? pro- 
vided of course such person has an insurable inter- 
esb.r2 

A corporation may obtain insurance upon its 
property in its corporate name,*? and the policy is 
not void because insured proves to be not a legal 
corporation, but only a partnership.t? So where 
insurer accepts the premiums from parties acting as 
a corporation, but under an invalid charter, it can- 
not, after loss, avoid payment by denying insurer’s 
corporate existence.** Insurance may be placed on 
corporate property by the officers of the corporation 
for the benefit of its creditors, with the consent of 
the insurer indorsed on the policy.*® 

A partnership may in the firm name obtain in- 
surance on the firm’s property as it may make any 
other partnership contract.4® In the case of a nom- 
inal partnership when the business is conducted by 
and for one of the partners, insurance upon the 


firm property may be effected in the firm name.‘? 
But where the goods are held in the name of nominal 
partners, the real owner may take insurances A 
partner may take insurance upon the whole part- 
nership property, in the partnership name, for the 
benefit of the firm,*® but he cannot effect insurance 
upon the entire firm property in his own name with- 
out authority or ratification or unless it is so pro- 
vided in the policy.®° 

A married woman, although she may be under 
the common-law disability with regard to contract- 
ing, may nevertheless have her personal property 
insured,° and the contract will at most be only 
voidable.6? She may also obtain insurance upon her 
separate estate received from her father during 
coverture.®? In those states where the wife has 
full and unrestricted control of her separate estate 
there is no doubt that she may obtain insurance 
like any other property owner.*4 

An infant may obtain insurance under the same 
limitations as affect his other contracts, the contract 
being merely voidable at his election.55 

A guardian may obtain insurance in behalf of the 
infant.®° 


stipulated for. Leonarda v. Phoenix 
Assur Co., 2 Rob. (La.) 1381,.38 AmD 
205. 

Leonarda vy. Phcenix Assur. 
Co., 2 Rob. (la.y 131, 38 AmD 205; 
Putnam vy. Mercantile Mar. Ins. Co., 
5 Metc. (Mass.) 386; Carey v. London 
Provincial F. Ins. Co., 33 Hun (N. 
Y.) 315; Niblo v. North American F. 
Ens. ©o7;, 3) INS eYacsuper. Sol Royal 
Exch. Assur. v. McSwiney, 14 Q. B. 
646, 68 ECL 646, 117 Reprint 250, 13 
ERC 287; Wright v. Pole, 1 A. & E. 
621, 28 HCL 294, 110 Reprint 1344. 

32. See cases infra note 33. 

33. Michael v. Prussian Nat. Ins. 
Comptia wNe Yenc aos) NES LO. Panen= 
baum v. Simon, 40 Misc. 174, 81 NYS 
655 [aff 84 App. Div. 642, 82 NYS 
1116]; Tanenbaum v. Freundlich, 39 
Mise. 819, 81 NYS 292. 

34. National Filtering Oil Co. v. 
Citizens’ Ins. Co., 106 N. Y. 535, 13 
NE 337, 60 AmR 473. 

35. Harris v. Insurance Co. of 
North America, 190 Mass. 361, 77 NE 
493, 4 LRANS 1137 (prohibition of 
insurance on “unoccupied buildings” 
does not refer to new building in 
process of construction). And see 
cases infra note 26. 

36. Adtna Ins. Co. v. Maguire, 51 
Ill. 342; Citizens’ Mut. F. Ins. Co. v. 
Sortwell, 8 Allen (Mass.) 217. And 
see infra § 63. 

37. Langworthy v. C. C. Wash- 
burn Flouring Mills Co., 77 Minn. 
256, 79 NW 974; Swift v. Vermont 
Mut. F. Ins. Co., 18 Vt. 305. 

38. Description of parties 
infra § 80. 

Persons entitled to proceeds see 
infra §§ 581-600. 

39. Parties to contracts generally 
see Contracts §§ 43-45. 

40. Holbrook v. St. Paul F. & M. 
Ins. Co., 25 Minn. 229. 

41. See-supra §§ 2-24. 

42. Holbrook v. St. Paul F. & M. 
Ins. Co., 25 Minn. 229; Bon Aqua 


see 


Impr. Co. v. Standard F. Ins. Co., 34 
W. Va. 764, 12 SE 771. 

43. Holbrook vy. St. Paul F. & M. 
Ins. Co., 25 Minn. 229- 

44. Bon Aqua Impr. Co. v. £tand- 
ard F. Ins. Go., 34 W. Va. 764, 12 SH 
eats 

45. Suddath y. Gallagher, 126 Mo. 
393, 28 SW 880. R 

46. U. S.—Phcenix Ins. Co. v. 
Hamilton, 14 Wall. 504, 20 L. ed. 729; 
Columbian Ins. Co. v. Lawrence, 2 
Pet. 25, 7 li. ed..335. 

Ga.—Georgia Home Ins. 
Hall, 94 Ga. 630, 21 SE 828. 

Ky.—Hartford F. Ins. Co. v. Mc- 
Clain, 85 SW 699, 27 Kyl 461. 

Me.—Tebbetts v. Dearborn, 74 Me. 
392. 

Mass.—Clement v. British Ameri- 
can Assur. Co., 141 Mass., 298, 5 NE 
847; Tate v. Citizens’ Mut. F. Ins. 
COvacls (Gea. alos 

Minn.—Holbrook v. St. Paul F. & 
M. Ins. Co., 25 Minn. 229. 

N. Y.—Wilson v. Genesee Mut. Ins. 
Cot 160 Barbs. ol) [reve ons other, 
grounds 14 N. Y. 418]. 

N. C.—Grabbs v. Farmers’ Mut. F. 
Ins. Assoc., 125 N. C. 389, 34 SE 503. 

Oh.—Blackwell v. Miami Valley 
Ins, 5©Os, oO, pSbmiOoo, 20 NEU guds 
29 AmSR 574, 14 LRA 431. 

Tex.—Niagara Ins. Co. v. Lee, 73 
Tex. 641, 11 SW 1024. 

W. Va.—Scott v. Dixie Ins, Co., 70 
W. Va. 538, 74 SE 659, 40 LRANS 
152. 

[a] When partnership contract 
has not been fully executed.—Han- 
over F. Ins. Co. v. Shrader, 11 Tex. 
Civ. A. 255, 31 SW 1100, 82 SW 344 
(recovery was allowed on a policy 
taken out by a firm immediately after 
its partnership agreement had been 
formed, but prior to the execution by 
one of the partners of a note which 
he was required to give by the terms 
of such an agreement). 

Insurable interest of partners see 


Coton: 


supra § 20. 

47. Phceenix Ins. Co. v. Hamilton, 
Ta) Walls GUS S.). 504, 20 Ted. 7295 
American Cent. Ins. Co. v. Heath, 29 
Tex. Civ. A. 445, 69 SW 235. 

48. Gould v. York County Mut. F. 
Ins. Co., 47 Me. 403, 74 AmD 494, 

49. Wasem v. Gray, 43 Colo. 140, 
95 P 557; Peoria M. & F. Ins. Co. v. 
Hall, 12 Mich. 202; Manhattan Ins. 
ey v. Webster, 59 Pa. 227, 98 AmD 

50. Peoria M. & F. Ins. Co. v. Hall, 
12 Mich. 202; Irving v. Excelsior F. 
Ins. Co., 14 N. Y. Super. 507; Man- 
hattan Ins. Co. vy. Webster, 59 Pa. 
227, 98 AmD 332; Wood v. Rutland, 
éte. Mut). Ins. Co., pdtia Vite bb ee 

Interest covered by insurance in 
one partner’s name sce infra § 83. 

51. Queen Ins. Co. v. Young, 86 
Ala. 424, 5 S 116, 11 AmSR 51; Com- 
mercial Ins. Co. v. Spankneble, 52 Till. 
98, 4 AmR 582; Solmes v. Rutgers F. 
Ins. Co., 3 Keyes (N. Y.) 418. 

Insurable interest of husband and 
wife see supra § 21. 

52. Queen Ins. Co. v. Young, 86 
Ala. 424, 5 S 116, 11 AmSR 51, 

53. Breard v. Mechanics’, etc., Ins. 
Co., 29 La. Ann. 764; Mutual F. Ins. 
Co. v. Deale, 18 Md. 26, 79 AmD 673. 

54 Queen Ins. Co. v. Young, 86 
Ala. 424, 5 S 116, 11 AmSR 51; Ely v. 
Ely, 80 Ill. 582; Commercial Ins. Co. 
v. Spankneble, 52 Ill. 58, 4 AmR 582; 
McLean v. Hess, 106 Ind. 555, 7 NE 
567; Butler v. Standard F. Ins. Co., 
26 Grant Ch. (U. C.) 341 [aff 4 Ont. 
A. 391]. 

55. Monaghan vy. Agricultural F. 
Ins. Co.,-53 Mich. 238, 18 NW 1797; 
New Hampshire Mut. F. Ins. Co. v. 
Noyes, 32 N. H. 345. 

Infants’ contracts generally see In- 
fants [22 Cyc 580]. 

Recovery of premiums paid 
infra § 148. 

56. Monaghan vy. Agricultural F. 
Ins. Co., 53 Mich. 238, 18 NW 797. 


see 
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[§ 31] B. Authority of Agent to Contract for 
While an agent of a fire insurance com- 
pany authorized merely to receive and forward ap- 
plications and collect premiums is not a general 
agent to contract for insurance and cannot bind 
the company by such a contract,°® or by his repre- 
sentations in reference thereto,°® a general agent 
authorized to make contracts of insurance °° may 
bind insurer by his acts in reference thereto,® al- 


Insurer.°* 


57. Cross references: 
Authority to: 
Accept applications see infra § 47. 
Adjust loss see infra § 531. 
Hxtend credft for premiums see 
infra § 56. 
Make executory or preliminary con- 
tract see infra § 35. 
Receive payment of premiums see 
infra § 59. 
Renew policy see infra § 112. 
Waive: 
Grounds of forfeiture see infra 
§§ 357-366. 
sa aaa of policy see 
Prepayment of premium see in- 
fra § 67. 
ae of loss see infra §§ 507, 
8. 
Insurance agents generally see Insur- 
ance [22 Cye 1427 et seq]. 
Mistake, negligence, or fraud of 
agent affecting right of forfeiture 
see infra §§ 381-388. 
Notice of: 
Cancellation to insurer’s agent see 
infra § 165. 


infra 


Loss to insurer’s agent see infra 
§ 474. : 
58. Jll.—Winnesheik Ins. Co. v. 


Holzgrafe, 53 Ill. 516, 5 AmR 64. 

Iowa.—Dryer v. Security F. Ins. 
Co., 82 NW 494; Armstrong v. State 
Ins. Co., 61 Iowa 212, 16 NW 94. 

Ky.—Pheenix Ins, Co. v. Wilkes, 10 
KyL 283. 

Minn.—Morse v. St. Paul F. & M. 
Ins.’ Co., 21 Minn. 407. 

Mo.—Embree v. German Ins. Co., 
62 Mo. A. 122. 

Okl.—Dorman v. Connecticut F. 
iis Oy 4h, OKL b.09, 0139) PI 262,008 
LRANS 873. 

Pa.—Patterson v. Benjamin Frank- 
lin Ins. Co., 81 Pa. 454; New York 
Union Mut. Ins. Co. v. Johnson, 23 
Pa. 72. 

Va.—Haden v. Farmers’, etc., Fire 
Assoc., 80 Va, 683; Haskin v. Agricul- 
tural F. Ins. Co., 78 Va. 700. 

Wis.—Fleming vy. Hartford F. Ins. 
Co., 42 Wis. 616. 

[a] A tyvaveling soliciting agent 
ordinarily has no implied authority 
to make a contract of insurance, al- 
though supplied by the insurér with 
printed blank forms of application, 
Dorman vy. Connecticut F. Ins. Co., 41 
Okl. 509, 139 P 262, 51 LRANS 873. 

59. Ark.—National Union F. Ins. 
Co. v. Clay County School Dist. No. 
55, 122 Ark. 179, 182 SW 547, LRA 
1916D 238. 

Ga.—Firemen’s Fund Ins. Co. vy. 
Rogers, 108 Ga. 191, 33 SH 954. 

Towa.—Murphy v. Continental Ins. 


Co., 178 Iowa 375, 157 NW 855, LRA 
LOL Bost: 

Mass.—Allen v. Massachusetts 
Mut. Ace. Assoc., 167 Mass. 18, 44 
NE 10538. 


Okl.—Home Ins, Co. v. Mobley, 57 
Okl. 692, 157 P 324. 

fa] Tlustrations.—(1) An insur- 
ance company is not bound by a mere 
soliciting agent’s representations as 
to the legal effect of descriptive 
words in the policy. Murphy v. Con- 
tinental Ins. Co., 178 Iowa 375, 157 
NW 855, LRA1917B 934. (2) State- 
ments made by a local agent who 
takes and forwards an application for 
insurance, as to when the policy will 
be received or when the insurance 
will be in force, are not admissible 
to contradict provisions of the ap- 
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though they are 


a general agent 


plication itself. Allen v. Massachu- 
setts Mut. Acc, Assoc., 167 Mass. 18, 
44 NB 1053. 

60. See cases infra this note. 

[a] Who are general agents.—An 
agent authorized to solicit and receive 
applications for insurance and to 
countersign and issue policies Cis 
trusted to him for that purpose 1S a 
general agent. Sun Ins.) Office’ v. 
Mitchell, 186 Ala. 420, 65 S_ 143; 
Phenix Assur. Co. v. Boyette, 77 Ark. 
41, 90 SW 284; Continental Ins. Co. 
v. Rueckman, 127 Ill. 364, 20 NE 77, 
11 AmSR 121; Richard v. Springfield 
FE. & M. Ins. Co., 114 La. 794, 38 S 
568, 108 AmSR 359, 69 LRA 278; 
Hartford F. Ins. Co. v. Keating, 86 
Mad.:130, 38 A 29, 68 AmSR 499; Lea 
vy. Atlantic: F. Ins. Co., 168 N. C. 478, 
84 SE 813. 

[b] Where letterheads showed 
name of general agent and assistant, 
and they answered a letter addressed 
to the company, the company is 
bound by the contract made. MHart- 
ford F. Ins. Co. v. Ollinger, ete.; Dry 
16% Alas Aw 8020070 S452. 

61. 6. Franklin’ BY. Inss.Co: wv. 
Colt, 20 Wall. 560, 22 L. ed. 423. 

Ark.—Phcenix Assur. Co. v. Boy- 
ette, 77 Ark. 41, 90 SW 284. 

Iowa.— Dodge v. Grain Shippers 
Mut. F. Ins. Assoc., 176 Iowa 316, 107 
NW 955; McLaughlin v. American F. 
Ins. Co., 126 Lowa 149, 101 NW 765, 
106 AmSR 344. 

Kan.—Wilson v. German-American 
Ins- Co. .90, Kan. 355133) Rilo, 

Ky.—Hartford F. Ins. Co. v. Haas, 
87 Ky. 531, 9 SW 720, 10 KyL 5738, 2 
LRA 64. ‘ 

Mich.—Minnock v. Eureka F. & M. 
Ins. Co., 90 Mich. 236, 51 NW 367. 

Mo.—Adams v. Farmers’ Mut. F. 
Insy ‘Cont bu Mo, VAL 2. SOL SW Cat; 
Nute v. Hartford F. Ins. Co., 109 Mo. 
A. 585,°83 SW 83. 

Okl.—Home Ins. Co. v. Mobley, 57 
Okl. 692, 157 P 324. 

Tex.—Delaware Ins, Co. v. Hill, 
(Civ. A.) 127 SW, 283. 

[a] Extent of authority. — An 
agent having authority to make a 
contract for insurance may fill up a 
blank policy evidencing such con- 
tract even after the loss has oc- 
curred. Franklin F. Ins. Co. v. Colt, 


| 20 Wall. (U. S.) 560, 22 L. ed. 423. 


[b] Where ‘policy issued by for- 
eign company is not valid until coun- 
tersigned by local agent, such agent 
will be deemed to be an officer hav- 
ing power to issue the policy, al- 
though it contains a provision that 
it shall not be valid until counter- 
signed by certain officers of the com- 
pany. Home Ins. Co. v. Mobley, 57 
Ok 602, (1 bee sae: 

[c] That an agent for several in- 
surance companies agreed with in- 
sured to hold the policy to be taken 
out and keep his property insured 
was not repugnant to the agent’s 
duty to defendant insurance company 
and hence did not affect the validity 
of the insurance contract. Wilson v. 
German-American Ins. Co,, 90 Kan. 
366,483 P 715. 

62. U. S.—Teutonia Ins. Co. v. 
Ewing, 90 Fed. 217, 32 CCA 583; May 
v. Western Assur, Co., 27 Fed. 260. 

Ala.—Queen Ins. Co. v. Young, 86 
Ala. 424, 5 S 116, 11 AmSR 51. 

Conn.—Woodbury Sav. ‘Bank, etc., 
Assoc, v. Charter Oak F. & M. Ins, 
Co, -8L -Connt= ol 7: 


o 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


in violation of private instructions 


or restrictions of which insured has no knowledge.® 
And a person empowered by an authorized agent 
to represent him in negotiations for insurance has 
the same power to bind insurer as has the agent.*% 
This rule applies to agents whose authority is limit- 
ed to specified territory,°* although it is held in 
some jurisdictions that territorial restrictions ‘on 
’s authority are effectual even as 


Ga.—Southern States F. Ins. Co. v. 
Tabor, 14 Ga. A. 193, 80 SE 536. 

Iill.—Continental Ins. Co. v. Ruck-> 
man, 127 Ill. 364, 20 NE 77, 11 AmSR 
121; Hartford F. Ins. .Co. v, Farrish, 
73 Ill. 166; Manufacturers’, etc., Mut. 
Ins, Co. v. Gent, 13 Ill. A. 308° [aft 
LOM IL Gh eas ; 

Ind.—German F.. Ins. Co. v. Colum- 
bia Encaustic Tile Co., 15 Ind. A. 623, 
43 NE 41; Howe v. Provident Fund 
Soc., 7 Ind. A. 586, 34 NE 830. 

Iowa.—Miller vy. Phoenix Ins. -Co., 
27 Iowa 203, 1 AmR 262. 

Ky.—Howard Ins. Co. v. Owen, 94 
Ky. 197,):21 SW) 1037, 14 9Ky- 3381; 
Howard Ins. Co. v. Owens, 13 KyL 
237; Continental Ins. Co. v. Randolph, 
38 KyL 2488; Continental Ins. Co. v. 
Randolph, 2 Kyl 3138. 

Mass.—Green v. Star F. Ins. Co., 
190 Mass. 586, 77 NE 649. 

Mich.—Miller v. Scottish Union, 
ete; ins. Co., 101. Mich... 495-59" NW, 
439, 45 AmSR 389. 

Miss.—Rivara v. Queen’s Ins. Co., 
62 Miss. 720. 

Mo.—Brownfield v. 
Co., 26° Mo. A. 390. 

Nebr.—Kor v. American Eagle F. 
Ins. Co., 178 NW 182. 

N. J.—Millville Mut. M. & F. Ins. 
Co. v. Mechanics’, etc., Loan Assoc., 
43 Nv J... 652. 

N. Y.—Belt v. American Cent. Ins. 
Co., 29. App. Div. 546, 53 NYS 316 
[aff 163 N. Y. 555 mem, 57 NE 1104 
mem]; Hicks y. British America As- 
sur, Co. P3\ App. = Div. (4441434 ws 
623 [rev on another ground 162 N. Y. 
284,°56 NE 748, 48 LRA 424]; Mc- 
Guire v. Hartford F. Ins. Co., 7 App. 
Div. 575, 40 NYS 300 [aff 158 N. Y. 
680 mem, 52 NE 1124 mem]. 

N. D.—Michigan Idaho Lumber Co. 
v. Northern F.'& M. Ins. Co., 35 N. D. 
244, 160 NW 1380. 

Tex.—German F. Ins. Co. v. Gibbs, 
42 Tex. Civ. A..407, 92 SW 1068, 96 
SW 760. 

Va.—Loudoun County Mut. FE. 
Hite Co. v..Ward, 95 Va. 231, 28 SH 

Wis.—Johnson y. Scottish Union, 
etc., Ins. Co., 98 Wis. 223, 67 NW 416. 

See generally Insurance [22 Cyc 
1430]. 

_{a] Rule applied.—(1) A restric- 
tion upon the authority of a general 


Phenix Ins, 


agent requiring him personally to 
examine property in outlying dis- 


tricts and report thereon before is- 


suing policies was not available 
against an insured who had no no- 
tice thereof. Sun Ins. Office v. 


Mitchell, 186 Ala. 420, 65 S 143. (2) 
Failure of the agent to comply with 
instructions to attach to the policy 
a rider the effect of which would 
have been to cancel the policy did not 
invalidate it. Southern States F. 
Ins. Co. vy. Tabor, 14-Gar A, 193, 80 
SE 536. (3) Instructions from in- 
surer to its agent not to write pol- 
icieS on property of insolvent or 
financially crippled debtors do not 
avoid a policy written on such risks, 
unless it appears that insured had 
knowledge of such inhibition. Ger- 
man F. Ins. Co. v. Gibbs, 42 Tex. Civ. 
A. 407, 92 SW 1068, 96 SW 760. 

63. Austin F. Ins. Co. y. Brown, 
(Tex. Civ. A.) 160 SW 973. 

64. Essington Enamel Co. v. Gran- 
ite State F. Ins. Co., 20 Pa. Dist. 822 
[aff 45 Pa. Super. 550]. ~And see 
generally Insurance [22 Cyc 1431]. 


~ =Ses 


the facts.%4 


» 


8§ 31-33] 
to persons without knowledge thereof.%> Where, 
however, insured has knowledge of limitations on 
the agent’s authority,°* as where the agent is not: 
authorized to take certain kinds of risks ® or to 
issue policies below certain rates,°8 insurer will 
not be bound by acts of the agent in violation 
of such limitations. Recitals in a policy of limita- 
tions on the agent’s authority will be construed as 
referring to his authority to represent the insurer 
as a party to the contract, and not as limitations 
on his authority to make a contract of insurance. 
Revocation of authority of a general agent will not 
be effectual as to one with whom he subsequently 
contracts for his principal, if the usual evidence 
of his right to represent the principal,’° such as 
policies signed in blank, is left with him. An 
agent with authority to act for insurer in con- 
tracting insurance, and countersigning and deliver- 
ing policies, cannot issue a policy to himself on 
his own property.’? If such agent issues a policy 
on property which he has mortgaged, payable to the 
mortgagee as his interest may appear, the mort- 
gagee, knowing of his connection with the insurer, 
is chargeable with knowledge of his want of power 
to issue the policy;** and to hold insurer he must 
show that it ratified the policy with knowledge of 
The insurer may of course ratify’ un- 
authorized acts. The knowledge of the agent 
acquired during the negotiations for insurance will 
be imputed to insurer.’ 

[§ 32] C, Contracts to Procure Insurance. 
Where one, whether as insurance agent, broker, or 
person haying an interest in the property, enters 
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y 

into a valid undertaking, whether express or im- 
plied, to have property insured, and fails to do so, 
he is licble in damages for. breach of his contract 
to the person for whose benefit such contract ex- 
isted.** But the contract relied on in such a ease 
must be one mutually binding and supported by a 
consideration,’* or the arrangement must be of such 
a nature as to operate by way of estoppel.7® A 
general agent for several insurers owes the duty to 
one applying for insurance without naming a com- 
pany to use his diseretion in securing a company 
that will carry the risk and to furnish insurance 
about which there will be no question.8° And a 
contract to obtain a good policy of insurance im- 
plies the procuring of insurance from a company 
able and willing to pay in ease of loss.8t A eon- 
tract made in one state to obtain insurance upon 
property situated in another state imports the pro- 
curing of a policy enforceable in either state’? The 
measure of damages for breach of the contract to 
procure insurance is the amount which might have 
been recovered under such insurance if procured as 
agreed,§* and nominal damages may be recovered, 
even though no actual loss is shown. A person 
who fails to effect insurance in an agreed company 
which becomes insolvent is Hable for the dividend 
which the company would have paid on the loss.%* 

[§ 33] D. Parol Contracts Generally.** In the 
absence of any statutory provision, or provision in 
the charter of the corporation, limiting the method 
in which the company may bind itself by contraet,§? 
a parol or verbal contract of insurance is valid,®® 


65. Sun Ins. Office ¥. Mitchell, 186 
Ala. 420, 65 S 143 (holding, however, 
that. a commission ‘containing such 
restriction will be liberally construed 
in favor of a general agent’s author- 
ity to insure property in the imme- 
diately outlying districts where such 
authority has been customarily exer- 
.cised); Insurance Co. of North Amer- 
ica v. Thornton, 130 Ala. 222, 30 S 
614, 89 AmSR 30, 55 LRA 547. 

66. See cases infra notes 67, 68. 

67. Smith v. State Ins. Co., 58 
Iowa 487, 12 NW 542; Hartford F. 
Ins. Co. v. Trimble, 117 Ky. 583, 78 
SW 462, 25 KyL 1497; Reynolds v. 
Continental Ins. Co., 36 Mich. 131. 

[a] @hus, where an agent had 
previously attempted to secure in- 
surance for an applicant on a house 
tenanted by negroes, and failed to 
induce his company to take such risk, 
it is notice to the applicant of the 
limitations of the agent’s authority 
in that regard. Hartford F. Ins. Co. 
v. Trimble, 117 Ky. 583, 78 SW 462, 
25 KyL 1497. 

68. Watrous v. Des Moines Ins. 
144 Towa 551, 123 NW 171. 

69. German F. Ins. Co. v. Colum- 
bia. Encaustic Tile Co,,; 15. Ind.,, A. 
623, 43 NE 41; Montgomery v. Leb- 
anon Town Mut, F. Ins. Co., 80 Mo. 
A. 500; Zell v. Herman Farmers’ Mut. 
Ins. Co., 75 Wis. 521, 44 NW 828. 

70. Marshall v. Reading F. Ins. 
Co., 78 Hun 83, 29 NYS 334 [aff. 149 
N. Y. 617 mem, 44 NE 1125 mem]. : 

71. Marshall v. Reading F. Ins. 
Co.,. 78 Hun, 83, 29 NYS 334 [aff 149 
N. Y. 617 mem, 44 NE 1125 mem]. 

72. See infra § 62. 

73. Salene v. Queen City F. Ins. 
Co.,.59 Or. 297, 116 P 1114, 35 LRANS 
438, AnnCasl1916D 1276. 

74. Salene v. Queen City F. Ins. 
Co., 59 Or. 297, 116 P 1114, 35 LRANS 
438, AnnCas1916D 1276. 


75. See infra § 65. 
76, Miller v. Spring Garden Ins. 
Go... 0202e Med. 4425. 1204 ICCA 548; 


Rickey v. German Guarantee Town 
Mut. F. “Ins. Co., 79 Mo. A. 485; 


Loudoun County Mut. F. Ins. Co. v. 
Ward, 95 Va. 2381, 28 SE 209; Lynch- 
burg F. Ins. Co.-v. West, 76 Va. 575, 
44 AmR 177; LeBell v. Norwich 
Union F. Ins. Soc., 34 N. B. 615. 

[a] Rule applied.—Where a pol- 
icy containing a rider permitting or- 
dinary repairs was delivered by the 
agent to whom the contemplated 
repairs had been explained, insured 
was entitled to assume that insurer 
knew the purpose of attaching the 
rider. . Miller v. Spring Garden Ins. 
Co., 202 Fed. 442, 120 CCA 548. 

Knowledge of grounds for forfeit- 
ure of policy see infra §§ 368-374. 

Notice to insurance agents gener- 
ally see Insurance [22 Cyc 1434]. 

77, Minn.—Everett v. O’Leary, 90 
Minn, 154, 95 NW 901. 

Mo.—Kaw Brick Co. v. Hogsett, 73 
Mo. A. 432. 

N. Y.—Tanenbaum v. Greenwald, 
67 App. Div. 473, 73 NYS 873. 

Ss. C.—Young v..St. Paul F. & M. 
Ins. Co., 68 S..C. 387, 47 SH 681. 

Ss. D. — Minneapolis Threshing 
Mach. Cosgv.cbDarnaly 13S. ..209; 
83 NW 266. 

Wis.—McAlpine v. St. Clara Female 
Academy, 101 Wis. 468, 78 NW 173. 

Man.—Henry v. Beattie, 23 CanLT 
OccNotes 30, [app allowed on other 
grounds 23 CanLTOccNotes 250]. 

[a] A standard policy of insur- 
ance containing the usual conditions 
is a compliance with a parol agree- 
ment by an insurance agent on pay- 
ment of premium to write a policy. 
Young v. St. Paul F. & M. Ins, Co., 
68 S. C. 387, 47 SE 681. 


Agreements to renew see infra 

108. 
ys Prescott v. Jones, 69 N. H. 
805) 41 A 352. 

79. Prescott v. Jones, 69 N. H. 
805, 41 A 352. 

80. Shippers’ Compress Co.  v. 
Northern Assur. Co., (Tex. Civ. A.) 
208 SW 939. 

8l. Landusky v. Beirne, 80 App. 


Div. 272, 80 NYS 238 [aff 178 N. Y. 
551, 70 NE 1101). 


82.. Landusky v. Beirne, 80 App. 
Div. 272, 80 NYS 288 [aff 178 ‘N. Y. 
551 mem, 70 NE 1101 mem]. 

83. Western Assur. Co. v. McAl- 
pin, 23) Ind.<-Ay 220; 55 -NE C119, gv 
AmSR 423; Everett v. O’Leary, 90 
Minn. 154, 95 NW 901; Ela v. French, 
11 N. H. 356. 

[a] Value of property.—One who 
agrees to have property insured and 
fails to do so is liable in damages 
for the value of the property, as it 
is to be understood that he was to 
insure the property for its value. 
Ela v. French, 11 N. H. 356. 

84. Tanenbaum vy. Simon, 40 Misc. 
174,) 8L2NYS +655. [aff S84. App; Div. 
642 mem, 82 NYS 1116 mem]. 

85. Chicago Bldg. Soc. v. Crowell, 
65 Jll. 453. 

86. Executory or preliminary con- 
tracts see infra §§ 34-41. 

: aes contracts to renew see infra 

87. See infra note 93. 

8s. U. S.—Relief F. Ins. Co. v. 
Shaw); (94-1. «Ss 574, 2420. ed.) 292 
Schultz v. Phenix Ins. Co., 77 Fed. 
375 [rev on other grounds 80 Fed. 
337]; Potter v. Phenix. Ins. Co., 63 
Fed. 382; Akin v. Liverpool, etce., 
Ins. Coj617EYs Cas INo dilt2ds 6: in siea) 
341; Henning v. U. S. Insurance Co., 
11 F. Cas. No. 6,366, 2 Dill. 26; Ide 
Vv.) (Phoenix Ins:— Co;212) BS 'Cais:’ Net 
7,001, 2 Biss. 333; Kohne v. Insurance 
Co. of “North America, 17 F. Cas. 
Now: 7,92 0;s4" Wash, (Ol1Or 93: 

Ala.—Springfield F. & M. Ins. Co. 
v. DeJarnett, 111 Ala. 248, 19 S 995; 
Hartford F. Ins. Co. v. King, 106 
Ala. 519, 17 S 707; Mobile Tar. Dock, 
ee Ins. Co. v. McMillan, 31 Ala, 

Ark.— tna Ins, Co. v. Short, 124 
Ark. 505, 187 SW 657; King v. Cox, 
63 Ark. 204, 37 SW 877. 

Cal.—Harron v. London F. Ins. Co.. 
88 Cal. 16, 25 P 982; American Can 
Cov. Agricultural’ Ins; Goi, 12 Cal. 
AMpeligsn LOGO 720. 

Ill,— Cottingham vy. National Mut. 
Church Ins. Co., 290 Ill. 26, 124 NE 
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and is not within the statute of frauds.*® 
fire insurance companies may consummate contracts 


822; Firemen’s Ins. Co. v. Kuessner, 
164 Ill. 275, 45 NE 540; Stoehlke v. 
Hahn, 158 Ill. 79, 42 NE 150 [aff 
Don Pils wAc 497 [os artLordu ih las. 
Comin. ann Shivam tls 
He Sins. (Co: yes EWileox: 15:7 Til.) £80; 
New England F.:& M. Ins. Co. v. 
Schettler, 38 Ill. 166; Hawthorne v. 
German Alliance Ins. Co., 181 Ill. A. 
88; Continental Ins. Co. v. Roller, 
VOD SAS is Phaladelphia i.) Ins, 
Co! UveeSinsabaueh, 10 De A.” 555 
Concordia F. Ins. Co. v. Heffron, 84 
Tll. A. 610; Philadelphia Fire Assoc. 
v. Smith, 59 Ill. A. 655; Glens Falls 
Ins>\'Co., ‘\v.~“HopKins; 16. DlljA.. 2:20; 
People’s Ins. Co. v. Paddon, 8 Ill. 
BAL atie ) LOM Tal wt 1916) 2 

Ind.—Commercial Union Assur, Co. 
V. State, 113 Inds -332),, 15 NEF 5185 
New England F. & M. Ins. Co. v. 
Robinson, 25 Ind. 536; Peoria M. & F. 
Ins. Co. v. Walser, 22 Ind. 73; Ohio 
Farmers’ Ins. Co. v. Bell, 51 Ind. A. 
$77, 99 NE 812; Posey County Fire 
A'ssoc, v.. Hogan; 3.7 Ind. A. 573), 07 
NE 670; Hanover F. Ins. Co. v. Dole, 
20 Ind. A. 333, 50 NE 772. 

Iowa.—Green v. Liverpool, etc., Ins. 
Co., 91 Iowa 615, 60 NW 189; Smith 
v. State Ins. Co., 64 Iowa 716, 21 
NW 145; Revere F. Ins. Co, v. Cham- 
berlin, 56 Iowa 508, 8 NW 3388, 9 NW 
386 


Kan.—Alliance Co-op. Ins. Co. v. 
Corbett, 69 Kan. 564, 77 P 108; West- 
ern Massachusetts Ins. Co. v. Duffey, 
2 Kan. 347; Phoenix Ins. Co. v. Ire- 
land, 9 Kan. A. 644, 58 P 1024. 

Ky.—Springfield F. & M. Ins. Co. 
v. Snowden, 173 Ky. 664, 191 SW 
439; Bracken County Ins. Co. v. Mur- 
ray, 166 Ky. 821, 179 SW 842; Shaw- 
nee F. Ins. Co. v. Roll, 145 Ky. 113, 
140 SW 49; Hartford F. Ins. Co. v. 
Trimble, 117 Ky. 583, 78 SW 462, 25 
KyL 1497; Commercial Union Assur. 
Co. v. Urbansky, 113 Ky. 624, 68 SW 
653, 24 KyL 462; Phoenix Ins. Co. v. 
Spiers, 87 Ky. 285, 8 SW 453, 10 
KyL 254; German-American Ins. Co. 
v. Yellow Poplar Lumber Co., 84 SW 
551, 27 KyL 195; Mattingly v. Spring- 
field F. & M. Ins. Co., 83 SW_ 577, 
26 KyL 1187; Security F. Ins. Co. v. 
Kentucky M. & F. Ins. Co., 7 Bush 
81, 3 AmR 301; Deadman v. Royal 
Ins. Co., 12 Kyl 389; Western Assur, 
Co. v. Meuth, 10 KyL 718; Continen- 
tal Ins. Co. v.' Jenkins, 9 Ky. Op. 
147, 5 InsLJ 514. 

Me.—Walker v. Metropolitan Ins. 
Co., 56 Me. 371. 

Mass.—Sheridan v. Massachusetts 
FE. & M. Ins. Co., 233 Mass, 479, 124 
NE 249; McQuaid v. A®tna Ins. Co., 
226 Mass. 281, 115 NE 428; Cunning- 
ham v. Connecticut F. Ins. Co., 200 
Mass. 333, 86 NE 787; Goodhue v. 
Hartford F. Ins. Co., 175 Mass. 187, 
55 NE 1039; Sanford v. Orient Ins. 
Co., 174.-Mass. 416, 54 NE 883, 75 
AmSR 358; Brown v. Franklin Mut. 
Ins... Co., 165. Mass. 565, -43 . NH 
512, 52 AmSR 534; Scammell v. China 
Mut. Ins. Co., 164 Mass. 341, 41 NE 
649, 49 AmSR 462; Baker v. Com- 
mercial Union Assur. Co., 162 Mass. 
358, 38 NE 1124; Putnam v. Home 
Ins. Co., 123 Mass. 324, 25 AmR 93; 
Com. v. Goodwin, 122 Mass. 19; 
Myers v. Liverpool, ete., Ins. Co., 121 
Mass. 338; Baxter v. Massasoit Ins. 
Co., 13 Allen 320; Sanborn v. Fire- 
man’s Ins. Co., 16 Gray 448, 77 AmD 
419, 

Mich.—Faughner v. Manufacturers’ 
Mut. F. Ins. Co., 86 Mich. 536, 49 NW 
643 (by implication); Gay \v. Farm- 
ers’ Mut. Ins. Co., 51 Mich. 245, 16 
NW 392; Roger Williams Ins. Co. v. 
Carrington, 43 Mich. 252, 5 NW 303; 
Westchester F. Ins. Co. v. Earle, 33 
Mich. 143. 

Minn.—Ganser v. Fireman’s Fund 
Ins. Co., 34 Minn. 372, 25 NW 948, 38 


166; Hartford | 
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Minn. 74, 35 NW 584; Salisbury v. 
Hekla F. Ins. Co., 32 Minn. 458, 21 
NW 552; Wiebeler v. Milwaukee Me- 
chanics’ Mut. Ins. Co., 30 Minn. 464, 
16 NW 363. 

Mo. ~_King v. Phoenix Ins. Co., 195 
Mo. 290, 92 SW 892, 113 AmSR 678, 
6 AnnCas 618; Prichard v. Connecti- 
cut’ B. Ins: Co., (A.) 2038 SW 223; 
Shepard v. Boone County Home Mut. 
BSNS (Cor. ssa MOy Ac 20 abto Sie 
984; Vining v. Franklin F. Ins. Co., 
89 Mo. A. 311; Worth v. German Ins. 
Co., 64 Mo. A. 588; Chaney v. Phoenix 
Ins. 'Co., 62 Mo. A. 45; Trask v. Ger- 
man Ins. Co., 58 Mo. A. 4381; Lingen- 
felter v. Phoenix Ins. Co., 19 Mo. A. 
252. Contra Platho v. Merchants’, 
etc., Ins. Co., 38 Mo. 248. 

Nebr.—Glatfelter v. Security Ins. 
Co., 102 Nebr. 464, 167 NW 572. 

N. J.—Smith v. Prussian Nat. Ins. 
Co., 68 N. J. L. 674, 54 A 458; Hal- 
lock v. Commercial Ins. Co., 26 N. J. 
L. 268, [aff 27 N. J. L., 645, 72 AmD 
379]; Coe v. Washington F. & M. 
BASH CO. ileal basi bel PMT ellil(e 

N. Y.—Struzewski v. Farmers’ F. 
InsiCon 2265 Navy + 8388), cou Nene Obs 
Northam .v. Dutchess County Mut. 
Ins. (COBMATT UNG Ys, T3Ar6o Nee226 
More v. New York Bowery F. Ins. 
CO. LSOV IN, Yabo, 29° NEE Tots. Brace 
v. Dwelling-House Mut. F. Ins. Co., 
130 1N.! We 206, «29° NE) -117;; Train Vv, 
Holland Purchase Ins. Co., 62 N. Y. 
598; DeGrove v. Metropolitan Ins. 
Coy 6 1UIN. Yi. 9594," 19 AmRe 305; An- 


gell v. Hartford F. Ins. Co., 59 N. Y. 
171,717 AmR 322. Ellis v. Albany 
City sh e> Ins yon b 0a Ne aye 402;— 10 


AmR 495; Ludwig v. Jersey City Ins. 
Co., 48 N. Y.' 379, 8-AmR 556; Wish 
v. Cottenet, 44 N. Y. 538, 4 AmR 
715; Audubon v. Excelsior Ins. Co., 
27 N. Y. 216; Brooklyn First Baptist 
Church v. Brooklyn F. Ins. Co., 19 
N. Y. 305; Abel v. Phoenix Ins. Co., 57 
App. Div. 629, 68 NYS 19; Reynolds 
v. Westchester F. Ins. Co., 8 App. 
Div. 198; 40 NYS 336; Diver v. Lon- 
don, .ete:;, EB. Ins. Co, 9 NYSt 482; 
Collier v. Bedell, 39 Hun 238; 
Van Loan vy. Farmers’ Mut. F. Ins. 
Assoc., 24 Hun 132 [aff 90 N. Y. 280]; 
Kelly v. Commonwealth ins. Co., 23 
N. Y. Super, 82; Post v. Adtna -Ins. 
Co., 43 Barb. 351; Springer v. Anglo; 
Nevada Assur. Corp., 11 NYS. 533; 
Rockwell v. Hartford BY In95Co., 4 
AbbPr 179. 

N. C.—lLea v. Atlantic F. Ins. Co., 
168 N. C. 478, 482, 84 SH 813 [cit 
Cyc: 

Oh.—Newark Mach. Co. v. Kenton 
Ins. Co., 50 Oh. St. 549, 35 NE 1060, 
22 LRA 768; Amazon Ins. Co. v. Wall, 
31 Oh. St. 628, 27 AmR 533; Dayton 
Ins: Cot, vi Kelly,\24 Oh) St. 345, 15 
AmR 612 [overr in effect Cockerill 
v. Cincinnati Mut. Ins. Co., 16 Oh. 
148]; Palm v. Medina County Mut. 
BE. Ins; Co., 20 ‘Oh. ‘529° Bennett v. 
Connecticut F. Ins. Co., 11 Oh. Dec. 
(Reprint) 429, 27 CineLBul 15. 

Or.—British Ins, Co. v. Lambert, 
26 Or. 199, 87 P 909; Hardwick v. 
State Ins. Co., 20 Or. 547, 26 P 840. 


lin Ins. Co., 81 Pa. 454; Eureka Ins. 
Co. v. Robinson, 56 Pa. 256, 94 AmD 
65; (New York Union Mut. Ins. Co. 
v. Johnson, 23 Pa. 72; Hamilton vy. 
Lycoming Mut. Ins. Co., 5 Pa. 339; 
Smith v. Odlin, 4 Yeates 468; Smith 
v. Sugar’ Valley Mut. F. Ins. Co., 5 
Pa. Dist. 386; Consolidated Mfg. Co. 
v. West Chester F. Ins. Co., 13 Pa. 
Co, 321: 

S. C.—Stickley v. Mobile Ins. Co., 
37 S. C. 56, 16 SE 280, 838. 

Tenn.—Continental Ins. Co, v. 
Seer: 140 Tenn. 481, 205 SW 
RS: 

Tex.—Cohen vy. Continental F. Ins. 
Co., 67 Tex. 325, 3 SW 296, 60 AmR 24; 
Blake v. Hamburg Bremen F. Ins. Co., 
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Mutual | of insurance within this rule without the issuance 
of a policy.°® But where an applicant for insurance 


67 Tex. 160, 2 SW 368, 60 AmR 15; Gin- 
ners’ Mut. Underwriters’ Assoc. v. 
Fisher, (Civ. A.) 222 SW 285; Austin 
EK. Ins. Co. v.. Brown, <(Civ. -A.); 160 
SW 973; State Mut. F. Ins. Co. v. 
Taylor, (Civ. A.) 157 SW 950. 
Va.—Haskin v. Agricultural F. Ins. 
Co., 78 Va. 700; Woody v. Old Do- 
miniony Ins) +€o.,5131> Gratt: “Ci2 Vas) 
362, 31 AmR 732. 
» Wis.—Whitman vy. Milwaukee F. 
Ins. Co., 128 Wis. 124, 107 NW 291, 
116-AmSR 25, 5 LRANS 407; John 
R. Davis Lumber Co. vy.’ Scottish 
Union, ete, Ins. Co., 94 Wis. 472, 
69 NW 156; Zell v. Herman Farm- 
ers’ Mut. Ins, Co.,-75 Wis. 521, 44 
NW 828; Sheldon v. Hekla F. Ins. 
Co., 65 Wis. 436, 37 NW 315; King v. 
Hekia F. Ins. Co., 58 Wis. 508, 17 
NW 297; Scott v. Home Ins. Co., 53 
Wis. 238, 10 NW 387; Fleming v. 
Hartford F. Ins. Co., 42 Wis. 616; 
eotrohn v. Hartford F. Ins. Cos ae 
“Wis. GZ Dye OF cAAUE agi kes Strohn v. 
Hartford F. Ins. Co., 33 Wis. 648; 


‘Northwestern Iron Co. vy. tna Ins. 


Co., 238 Wis. 160, 99 AmD 145; ADtna 
Ins. Co, v. Northwestern Iron Co., 
21 Wis. 458. 

Wyo.—Royal Ins. Co. v. O. L. 
Walker Lumber Co., 24 Wyo. 59, 155 
P 110i, AnnCas1917F 1174. 

ng.—-Christie y. North British Ins, 
Co., 3 Ct. Sess. Cas. 519. 

B. C.—Westminster Woodworking 
ce v. Stuyvesant Ins. Co., 22 B. C. 

N. S—McKay vy. O'Neil, 
346. 

“At common law, contracts of in- 
surance are placed on the same foot- 
ing with other contracts, in respect 
to the capacity of the parties to con- 
tract, the subject matter of the con- 
tract, and the mode of contracting. 
There is, indeed, nothing in the na- 
ture of a contract of fire insurance 
which requires it to be in writing. 
The issuing a policy furnishes a con- 
venient mode of proving the con- 
tract, but is not essential to its 
validity ” Walker vy. Metropolitan 
Ins. .Co,, 56) Mes i37i, 9346: 

[a] A contract of insurance does 
not necessarily imply a policy, nor 
indeed a written instrument at all. 
It may be orally made, Vining v. 
ore He Ins, GCo:;- 89 ito. wake 

[b] In Connecticut it has been 
held: (1) That An insurance com- 
pany cannot ordinarily insure by 
parol. Bishop v. Clay ¥F. & M. Ins. 
Co., 49 Conn, 167. (2) But that the 
parties may agree by parol as to the 
terms of the policy. Bishop v. Clay 
B.S, M.., Ins: Go.; supra. 

[c] In Louisiana it is said that a 
contract of insurance must always 
be made in writing, and its terms 
sufficiently expressed therein. Bell 
v. Firemen’s Ins. Co., 5 Rob. 446. 

[ad] In England under a revenue 
law requiring the stamping of in- 
surance policies, it was held that 
parol insurance was illegal... Morgan 
eee tebe has 2 Ves. Jr. 16, 30 Reprint 

[e] In Ontario it has been held 
that a contract of insurance as dis- 
tinguished from a contract to issue 
a policy must be in writing. Jones 
eat aeaie on ins,),Co., 1600. CrQuB:; 

Executory contracts see infra § 34. 
30a) See Frauds, Statute of [20 Cye 

90. Posey County Fire Assoc. v. 
Hogan, 37 Ind. A. 573, 77 NE 670; Al- 
lianze Co-operative Ins. Co, v. Cor- 
bett, 69 Kan. 564, 77 P 108; Van Loan 
vy. Farmers’ Mut. FE. Ins. Assoc., 90 
N. Y. 280; Loomis v. Jefferson County 
Patrons’ Fire Relief Assoc., 92 App. 
Div. 601, 81 NYS 5; Zell v. Herman 
Farmers’ Mut. Ins. Co. 75 Wis. 521, 
44 NW 828. 


22 N.S. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 
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in such a company is already a member by reason 
of other insurance held by him in the same com- 
pany, he is bound by a by-law requiring. the appli- 
cation to reach the secretary before liability at- 
taches,®! and the rule which recognizes the validity 
of parol contracts of insurance as between the in- 
surance company and a stranger does not apply.®? 
“Where the statute or the charter of a fire insurance 
company requires all contracts to be in writing, a 
verbal contract,®* or one partly verbal and partly 
in writing,®** is not binding on the company; and 
equity will not relieve a party acting on such con- 
tract,°> unless his act was in pursuance of the 
contract, on the faith of it, and induced by it.% 

E. Executory and Preliminary Contracts 
There is a well-defined dis- 


[§ 34] 


—l. Power of Insurer. 


91. 
F. Ins. Co., 170 Wis. 116, 174 NW 558. 

92. Goldberg v. Seneca, etc., Mut. 
#, Ins. Co., 170 Wis. 116, 174 NW 558. 

93. Athens Mut. Ins. Co. v. Evans, 
132 Ga. 703, 64 SE 998: Delaware Ins, 
Co. v. Pennsylvania F, Ins. Co., 126 
Ga. 380, 55 SH 330, 7 AnnCas 1134; 
Clark v. Brend, 62 Ga. 28; Simonton 
Vv. Liverpool, ete., Ins. Co.,.51 Ga. 76; 
Todd v. German-American Ins, Co., 2 
Ga. WAY 2789, 59. SH O94," Benner Vv. 
Philadelphia Fire Asoc., 229 Pa. 75, 
78 A 44, 140 AmSR 706; Hazlett v. 
‘ Allegheny Ins. Co., 1 Walk. (Pa.) 
336, 1 WklyNC 24; Chicoine v. Mu- 
tual Ins. Co., 44 Que, Super. 100. 

[a] In Tennessee it is suggested 
in one case that the policy of legisla- 
tion of that state is clearly against 
parol insurance, but the decided case 
went off on the point that the con- 
tract was beyond the actual or appar- 
ent authority of the agents. Conti- 
nental Ins. Co. v. Schulman, 140 Tenn. 
481, 205 SW 315. 

94. Athens Mut. Ins. Co. v. Evans, 
132 Ga. 703, 64 SE 993. 


95. Simonton v. Liverpool, etc., 
insCo:, OL (Ga- 716. 
96. Simonton v. Liverpool, etc., 


Ins™@o;, 51°Ga. 76: 

97. U.S.—Eames v. Home Ins, Co., 
94 U. S. 621, 24 L. ed. 298; Franklin 
F. Ins. Co. v. Colt, 20 Wall. 560, 22 
L. ed, 423. 

lowa.—Barre vy. Council Bluffs Ins. 
Co., 76 Iowa 609, 41 NW 373; Daven- 
port v. Peoria M. & F. Ins. Co., 17 
Iowa 276. : 

Ky.—Hartford F. Ins. Co. v. Trim- 
ble, 117 Ky. 583, 78 SW 462, 25 KyL 
1497. : 

Md.—Pheenix Ins. Co. v. Ryland, 
69 Md. 4387, 16 A 109, 1 LRA 548. 

Mass.—Sanford v. Orient Ins. Co., 
174 Mass. 416, 54 NE 883, 75 AmSR 
358. 

N. J:.—Consumers’. Match Co.. .v. 
German Ins. Co., 70 N. J. L. 226, 57 
A. 440. 

“Oh.—Hartford F. Ins. Co. v. Whit- 
man, 75 Oh. St. 312, 79 NE 459, 9 
AnnCas 218. : 

Or.—Sproul v. Western Assur. Co., 
33 Or. 98, 54 P 180. 

Va.—Wooddy v. Old Dominion Ins. 
Go. 31 ‘Gratt. (72° Va.) 362, 31 AmR 
G32. 

Wis.—Campbell v. American F. 
Ins. Co., 73 Wis. 100, 40 NW 661. 

Eng.—Morocco Land, etce., 
Pry it JUL. IN S76: : 

N. B.—Chatham Roman_ Catholic 
Bishop v. Western Assur. Co., 22 N. 
B. 242. 

N. S.—McKay v. O’Neil, 22 N. S. 
346; Robertson v. Dudman, 10 N. S, 
50. - 

Ont.—Jones v, Provincial Ins. Co., 
BE Vl Biisk OR KO eed 8 ene er . 

And see cases infra this section. 

98. See infra § 38. 

99. See infra note 4. 

1. U. S.—Franklin F. Ins. Co. v. 
Colt, 20 Wall. 560, 22 L. ed. 423; Com- 
mercial Mut. Ins. Co. v. Union Mut. 
Ins, Co., 19° How. 318, 15°. ed. 636; 
Constant v. Allegheny Ins. Co., 6 F. 


Goldberg v. Seneca, etc., Mut. ] 


Conve. 


FIRE INSURANCE 


Cas. No. 3,136, 3 Wall. Jr. 313; Hen- 
ning, jw. US sins! Coy link. Cassino: 
6,366, 2 Dill. 26; Humphry vy. Hart- 
ford F. Ins. Co., 12 F. Cas. No. 6,874, 
6,875, 15 Blatchf. 35, 504; Weeks v. 
Lycoming F. Ins. Co., 29 F. Cas. No. 
17,353. 

Ala.—Hartford F. Ins. Co. v. King, 
106 Ala. 519, 17 S 707; Commercial 
F. Ins. Co. v. Morris, 105 Ala. 498, 18 
S 34;-Home Ins. Co. v. Adler, 77 Ala. 
gags Home Ins. Co. y. Adler, 71 Ala. 

16. 

Cal.—Gold vy. Sun Ins. Co., 73 Cal. 
216, 14 P. 786. 

Fla.—Hanover F. Ins, Co. v. Hiers, 
84 S 605. ° 

Ind.—American Ins. Co. v. Mc- 
Whorter, 78 Ind, 136; New Hngland 
F. & M. Ins.:Co. y. Robinson, 25 Ind. 
536. 

Iowa.—Barre v. Council Bluffs Ins. 
Co., 76 Iowa 609, 41 NW 373; Daven- 
port v. Peoria M. & F. Ins, Co., 17 
Iowa 276. 

- Kan.—Pheenix Ins. Co. v. Ireland, 
9 Kan. A. 644, 58 P 1024. 

Ky.—Hartford F. Ins. Co. y. Trim- 
ble, 117 Ky. 583, 78 SW 462, 25 KyL 
1497; Howard Ins. Co. v. Owen, 94 
Ky. 197, 21 SW 1037; Security F. Ins. 
Co. v. Kentucky M. & F. Ins. Co., 7 
Bush 81, 3 AmR 301; Franklin F, Ins. 
Co. v. Hewitt, 3 B. Mon. 231. 

Md.—Pheenix Ins. Co: v. Ryland, 69 
Md. 427, 16 A 109, 1 LRA 548. 

Mass.—Cass v. Lord, 128 NE 716; 
Goodhue v. Hartford F. Ins. Co., 175 
Mass. 187, 55 NE 10389; Sanford v. 
Orient Ins. Co., 174 Mass. 416, 54 NH 
883, 75 AmSR 358; Sanborn v. Fire- 
man’s Ins. Co., 16 Gray 448, 77 AmD 
419. 

Miss.—Franklin F. Ins. Co. v. Tay- 
lor, 52 Miss. 441. 

Mo.—King v. Phcenix Ins. Co., 195 
Mo. 290, 92 SW 892, 113 AmSR 678, 
6 AnnCas 618; Baile v. St. Joseph F. 
& M. Ins. Co., 73 Mo. 371; Duff v. 
Philadelphia Fire Assoc., 56 Mo, A. 
355. 
Nebr.—Nebraska, etc., Ins. Co. v. 
Seivers, 27 Nebr. 541, 43 NW 351. 

N. H.—Gerrish v. German Ins. Co., 
55 N. H. 355. / 

N. Y.— Manchester v. Guardian 
Assur, Co., 151 N. Y. 88, 45 NE 381, 
56 AmSR 600; Ruggles v. American 
Cent. Ins. Co., 114 N. ¥. 415, 21 NE 
1000, 11 AmSR 674 [aff 1 NYSt 572]; 
Hubbell v. Pacific Mut. Ins. Co., 100 
Ney At ee NE 4705 Van Hoaney. 
Farmers’ Mut. F. Ins. Assoc., 90 N. 
V280) Patt. 247) Hun 132156 eriedi v. 
Royal ins. Co., 50 N. Y. 248; Brooklyn 
First Baptist Church v. Brooklyn F. 
Ins. Co., 19 N. Y. 305; Solms v. Rut- 
gers F. Ins. Co., 4 Abb. Dec. 279, 3 
Keyes 416, 2 Transcr. A. 227, 5 Abb 
PrNS 201 [rev 21 N. Y. Super. 578]; 
Hicks v. British America Assur. Co., 
13 App. Div. 444, 43 NYS 623 [rev 
on other grounds 162 N. Y. 284, 56 NE 
743, 48 LRA 424]; Clarksou v. West- 
ern Assur. Co., 92 Hun 527, 37 NYS 
53: Post v. Agtna Ins. Co., 43 Barb. 
351; Brooklyn First Baptist Church 
v. Brooklyn F, Ins. Co., 18 Barb. 69; 
Cooke v. Adtna Ins. Co., 7 Daly 555; 
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tinction maintained or recognized in the eases be- 
tween a parol contract to insure or to issue an in- 
surance policy, and a parol contract of insurance”? 
This distinction becomes of practical importance in 
determining the terms and conditions of the con- 
templated policy,®* and the effect of a charter pro- 
vision requiring all contracts of insurance to be 
signed and countersigned in a particular manner.°? 
A paro! executory contract to insure or to issue a 
policy of insurance is valid,! and may be enforced 
in equity,? or by an action at law for damages,* 
notwithstanding the statutes or the charter and by- 
laws of the insurance company provide that pol- 
icies shall be in writing, and prescribe the mode 
of executing them,* such provisions having refer- 
ence only to executed contracts and not to the 


4 
Lightbody v. Insurance Co. of North 
America, 23 Wend. 18; Carpenter v. 
EN ee Safety Ins. Co., 4 Sandf. Ch. 

Oh.—Suydam vy. Columbus Ins. Co., 
18 Oh, 459; Flint v. Ohio Ins. Co., 8 
Oh. 501. 

Or.—Sproul v. Western Assur. Co., 
33 Or. 98, 54 P 180; Hardwick v. State 
Ins. Co., 20 Or. 547, 26 P 840. 

Pa.—Benner y. Philadelphia Fire 
Assoc., 229 Pa. 75, 78 A 44, 140 AmSR 
706; Etter v. St. Paul F. & M. Ins. Co., 
54 Pa. Super. 187. 

Tenn.— Continental Ins. Co. v. 
Schulman, 140 Tenn. 481, 205 SW 315. 

Tex.—Westchester F. Ins. Co. v. 
Robinson, (Civ. A.) 192 SW 793; State 
Mut» ins Co.vwe taylor wa(Gi ve eA) 
157 SW 950. 

Va.—Interstate F. Ins. Co. v. Mc- 
Fall, 114 Va. 207, 76 SE 293. 

Wash.—Chenier y. Insurance Co. of 
North America, 72 Wash. 27, 129 P 
We 48 LRANS 319, AnnCas1914D 


Wis.—John R, Davis Lumber Co. v. 
Scottish Union, etc., Ins. Co., 94 Wis. 
472, 69 NW 156; Zell v. Herman 
Farmers’ Mut. Ins. Co., 75 Wis. 521, 
44 NW 828; Campbell v. American F. 
Ins. Co., 73 Wis. 100, 40 NW 661; 
King v. Hekla F. Ins, Co., 58 Wis. 
508, 17 NW 297. 

N. S.—McKay v. O’Neil, 22 N. S. 
Hie Robertson y. Dudman, 10 N. S. 


2. See infra § 39. 

3. See infra § 40. 

4. U. S—HEames v. Home Ins. Co.; 
94 U. S. 621, 24 L. ed. 298; Relief F. 
Ins. Co. v. Shaw, 94 U. S. 574, 24°. 
ed. 291)" Branklin-B, Ins: Co, iv. .Colt, 
20 Wall. 560, 22 L. ed. 423; Commercial 
Mut. Mar. Ins. Co. v. Union Mut. Ins. 
Co., 19 How. 318, 15 L. ed. 636; Fit- 
ton vy. Fire Ins. Assoc., 20 Fed. 766; 
Constant v. Alleghany Ins. Co., 6 F. 
Cas. No. 3,136, 3 Wall. Jr. 313; Hen- 


ning v. U. S. Insurance Co., 11 F. 
Cas. No. 6,366, 2 Dill. 26. 
Ind.—New England F. & M, Ins. 


Co. v. Robinson, 25 Ind. 536. 

Iowa.—Davenport vy. Peoria M. & 
F. Ins. Co., 17 Iowa 276. . 

Ky.—Security EF. Ins. Co. v, Ken- 
tucky M. & F.. Ins. Co., 7 Bush 81, 3 
AmR 301. 

Me.—Walker v. Metropolitan Ins. 
Co., 56 Me. 371. 

Md.—Pheenix Ins. Co, v. Ryland, 69 
Md. 437, 16 A 109, 1 LRA 548. 

Mass.—Goodhue y. Hartford F. Ins. 
Co., 175 Mass. 187, 55 NE 1039; San- 
ford v. Orient Ins. Co., 174 Mass, 416, 
54 NE 883, 75 AmMSR 358. 

Miss.—Franklin F, Ins, Co. v. Tay- 
lor, 52 Miss. 441. 

Mo.—King v. Phcenix Ins. Co., 195 
Mo. 290, 92 SW 892, 113 AmSR 678, 6 
AnnCas 618; Baile v. St. Joseph F. & 
M. Ins. Co., 73 Mo. 371 [dist Henning 
v. U. S. Insurance Co., 47 Mo. 425, 4 
AmR 332 (where alleged oral con- 
tract was a completed one) ]. 

N. Y.—Pratt v. Dwelling-House 
Mut. BY Ins. Co. 130 N. Y. 206, 29 NE 
117; Brooklyn First Baptist Church v. 
Brooklyn 7 Insi-Co,y yo N, YY. 305; 
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preliminary arrangements which necessarily, pre- 
cede the formal execution of the policy.° 
liminary contracts of insurance, contemplating the 
future issuance of a formal instrument, but pro- 
tecting the property in the meantime, and in this 
sense constituting completed contracts ‘of insurance, 
may be made by parol,® or by binding slip or 
memorandum,’ if all the essential elements of a 
contract of insurance have been agreed upon.® 
Where the contract of insurance is complete, 
sured has a cause of action on the contract not- 
withstanding the failure to deliver the policy,® 
and hence he has no cause of action for such 
failure, since he is not injured thereby.’? 
parol agreement must, in order to be binding as a 
contract of insurance, be one for present insurance, 
and not an agreement to insure at some future 
time;?1 and where the parties contemplate the ex- 


Post v. Attna Ins. Co., 48 Barb. 351; 
Cooke y. Attna Ins. Co., 7 Daly 555. 
But see Spitzer v. St. Mark’s Ins. Co., 
13°N. Y. ‘Super. 6 «(holding that: no 
parol contract could be made when 
the charter of the company provided 
for signing and countersigning). 

Oh.—Dayton Ins. Co. v. Kelly, 24 
Oh. St, 345, 15 AmR 612. 

Wis.—Zell v. Herman Farmers’ 
Mut. Ins. Co., 75 Wis. 521, 44 NW 828, 

Que.—Montreal Assur, Co. v. Mec- 
Gillivray, 9 L. C. 488. 

5. See cases supra note 4. 

6 U. S.—Daniels v. Citizens’ Ins. 
Co., 5 Fed. 425, 10 Biss. 116. 

Ala. — Insurance Co. of North 
America v. Thornton, 130 Ala. 222, 30 
S 614, 89 AmSR 30, 55 LRA 547. 

TIll.—Insurance Co. of North Amer- 
ica y. Bird, 175 Ill. 42, 51, NE 686; 
Firemen’s Ins. Co. v. Kuessner, 164 
Ill. 275, 45 NE 540; Philadelphia F. 
Ins. Co. v. Sinsabaugh, $01 Ill. A. 55. 

Ind.—Western Assur. Co. v. McAIl- 
pin,:23 cInd.) A. 220,55 NE 119,’ 27 
AmSR 423. 

Iowa.—Davenport v. Peoria M. & F. 
ins. Co., 17 Iowa 276. 

Kan.—Brown v. Home Ins. Co., 82 
Kan: 442, 108 P 824. 

Ky.—California Ins. Co. v. Settle, 
162 Ky. 82, 172 SW 119; Gresham v. 
Norwich Union F. Ins. Soe., 157 Ky. 
402, 163 SW 214; Fidelity, etc., Co. v. 
Ballard, 105 Ky. 2538, 48 SW 1074, 20 
KyL 1169. 

N. Y.—Hicks: v. British America 
Assur. Co., 162 N. Y. 284, 56 NE 743, 
48 LRA i424 [rev 13 App. Div. 444, 43 
NYS 623]; Ruggles v. American Cent. 
Ins. Co., 114 N. Y. 415, 21 NE 1000, 
11 AmSR 674 [aff 1 NYSt 572]. 

. N. D—Michigan Idaho Lumber Co. 
v. Northern F. & M. Ins. Co., 35 N. D. 
244, 160 NW 130. 

Or.—Hardwick v. State Ins. Co., 20 
Or. 547, 26 P 840. 

Pa.—Art Syndicate v. German Ins. 
Co., 213 Pa. 506, 62 A 1107; Ripka v. 
Mutual F. Ins, Co., 36 Pa. Super. 517, 
524 [cit Cyc]; Keystone Mattress, 
etc., Co. v. Pittsburg Underwriters, 
21 Pa. Super. 38; Consolidated Mfg. 
Co. v. West Chester F. Ins. Co.,.18 
Pao nba. 

Tex.—Austin F. Ins. Co. v. Brown, 
(Civ. A.) 160 SW .973; State Mut. F. 
Ins. Co. v. Taylor, (Civ. A.) 157 SW 
950. 

Wash.—Ogle Lake Shingle Co. v. 
National Lumber Ins. Co., 68 Wash. 
185, 122 P 990; Thompson v. Ger- 
mania F. Ins, Co., 45 Wash. 482, 88 P 
941. 

Wyo.—Royal Ins. Co. v. O. L. 
Walker Lumber Co., 24 Wyo. 59, 155 
1 Sal hay AnnCasi917E 1174. 

B. C—Westminster Woodworking 
Co. v. Stuyvesant Ins. Co., 22 B.C. 
ERE 

Ont.—Coulter v. Equity F. Ins, Co., 
9 Ont. L. 35, 4 OntWR 383. 

[a] “Such contracts are considered 
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Pre- 


in- 


But a [§ 35] .2. 


contracts,® and 
surance, receive 


as temporary contracts pending the 
issuance of a more detailed policy of 
insurance, but if the minds of the 
parties have agreed in the temporary 
contract upon the essential elements, 
it is sufficient to hold the insurance 
company.” Cottingham y. National 
Bae Ghurch Ins. Co., 209 Ill. A. 557, 

[b] Rule applied—A statement 
by a general agent of insurer that he 
will hold the risk ‘covered’? means 
that insured is protected at once, and 
not merely that the agent will make 
notation and issue the policy in the 
future. Michigan Idaho Lumber Co. 
v. Northern F. & M. Ins. Co., 35 N. D. 
244, 160 NW 130. 

Parol contracts of fire insurance 
generally see supra § 33. 


7 See infra § 36. 

8. See infra § 37. 

9. See case supra note 1; and]. 
infra § 51. 

10. Hicks vy. British . America 


Assur. Co., 162 N. Y. 284, 56 NE 743, 
48 LRA 424 [rev 18 App. Div. 444, 
43 NYS 623]. 

11. U. S.—German Ins, Co. Vv. 
Downman, 115 Fed, 481,.53 CCA 213 
[certiorari den 180 U. S. 5138, 28 SCt 
851, 47. L. ed. 924]. 

Ind.—Western Assur. Co. v. McAI- 
pin, 23: Ind. A. 220, 55 NH 119, 77 Am 
SR 423. 

Mass.—Myers .y. Liverpool, 
Ins. Co., 121 Mass, 338 

N. Y.—Brown v. Dutchess County 
Mut, Ins. Co., 64 App. Div. 9, 71 NYS 
670; Abel v. Phoenix Ins. Co., 47 App. 
Div. 81,.62 NYS 218. 

Oh.—Hartford F,. Ins. Co. v. Whit- 
man, 75 Oh, St. 312, 79 NE 459, 9 Ann 
Cas 918. 

Or.—Cleveland Oil, ete. Mfg. Co. 
vy. Norwich Union F. Ins. Co., 34 Or. 
228, 55 P 4385. 

Utah.—Idaho Forwarding Co. v. 
Fireman’s Fund Ins. Co., 8 Utah 41, 


Co., 


etc., 


29 P 826, 17 LRA 586. 


47 Wis. 365, 2 NW 559, 3 NW 584. 

12... Preferred... Acc... Ins... Go. -v. 
Stone, 61 Kan. 48, 58 P 986; California 
Ins. Co. v. Settle, 162 Ky. 82, 172 SW 
119; Cunningham v, Connecticut F, 
Ins. Co., 200 Mass. 333, 86 NE 787; 
Wainer v. Milford Mut. F. Ins. Co., 
153 Mass. 835, 26 NE 877, 11 LRA 
598; Myers v. Liverpool, etc., Ins. Co., 
121 Mass. 338; Consumers’ Match Co. 
vy. German Ins. Cogn ou Ni .oiy22G, 
57 A 440. 

Necessity of delivery of policy sce 
infra § 51. 

13. Consumers’ Match Co. vy. Ger- 
mani ins, Co., TOONS de e226, 0b te vA 
440. 

14.7 Hartford EF. Ins}, Cota, J. eR: 
Buckwalter Lumber Co., 116 Miss. 
822, 77-S 798. 

15... Hartford BF. Ins: Co: wv. J. R: 
Buckwalter Lumber Co., 116 Miss. 
822, 77 S 798. 
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istence of a contract only on a delivery of the 
policy, and there is no agreement to keep the prop- 
erty insured in the meantime, insurer is not hable 
for a loss occurring prior to the delivery of the 
policy,!? although the policy was filled out and 
countersigned by the agent at the time of the fire.t* 
An ora] agreement to attach a mortgage clause to 
a policy is valid,'+ notwithstanding the statute pro- 
vides that every fire insurance policy taken out by 
a mortgagor shall have attached a mortgage clause 
in the form therein provided. 
contract of insurance may be enforced, although 
partly in writing and partly in parol.¢ 
Authority of Agents.17 
duly authorized to bind his company by contracts 
for insurance may make valid parol or preliminary 


A preliminary 
An agent 


a general authority to solicit in- 
premiums, and issue and deliver 


[a] “The meaning of this section 
{of the statute] is, simply, that this 
mortgage clause is written by the 
statute into every policy containing 
any clause making any of the pro- 
ceeds of the policy payable to a mort- 
gagee, There is nothing in it pro- 
hibiting any oral.agreement to issue 
a mortgage clause. When this oral 
agreement is made, the statute sim- 
ply defines what the clause is. To 
that extent it becomes a statutory 
insurance policy.” Hartford F. Ins. 
Co. v. J. R. Buckwalter Lumber Co., 
116 Miss. 822, 833, 77.S 798. 

16. Cottingham vy. National Mut. 
ee Ins... Co., 290. Ill. 26,124 NE 

Statutory requirement of writing 
see supra. § 33. 

17. In reference to contracts gen- 
erally see supra § 31. 

18. U. S.—wNord Deutsche Ins. Co. 
v. Hart, 230 Fed. 809, 145 CCA 119; 
Humphrey v. Hartford F. Ins. Co., 12 
F. Cas. No. 6,875, 15 Blatchf. 504. 

Ala.—Sun Ins. Office v. Mitchell, 
186 Ala. 420, 427, 65 S 143 [quot Cyc]. 

Cal.—Harron v. London F, Ins, Co., 
88 Cal..16, 25 P 982. 

Ga.—Queen Ins. Co. v. Hartwell 
Loe ete:; Co.) WyrGas SB. .787,7. 68,9 be 

Ill. Hartford F. Ins.- Co. v. Wil- 
cox, 57 Ill. 180; Wilson v. Hartford 
EF. Ins. Co., 188 Ill. A. 181; Jacobs vy. 
Atlas Ins, Co., 148 Ill. A. 325;.Phila- 
delphia F. Ins. Co, v. Sinsabaugh, 101 
Ill. A. 55; Philadelphia Fire Assoc. v. 
Smith, 59 Ill. A. 655. 

Ind.—Commercial Union Assur. Co. 
Vv. Staté,.113. Ind.) 331, 1b Nw) 52s: 

Ky.—Gresham vy. Norwich Union F. 
Ins. Co., 157 Ky. 402, 168. SW 214; 
Klein v. Liverpool, ete., Ins. Co., 57 
SW ‘250, 22 KyL 301. 

Md.—Mutual F, Ins. Co. y. Gold- 
stein, 119 Md. 83, 86, 86 A 35, AnnCas. 
1914C 723 [quot Cyel. 

Mass.—Brown y. HKranklin Mut. F. 
Ins. Co., 165 Mass. 565, 43 NE 512, 52 
AmSR 534; Baker v. Westchesier F. 
Ins. Co. 162. Mass we5se, tor soNas 
1124. 

Mo.—Edwards v. Sun Ins, Co., 101 
Mo. A. 45, 73 SW 886. 

Nebr.—Wilken vy. Capital F. Ins. 
Co., 99 Nebr. 828, 157 NW 1021. 

N. Y.—Ellis v. Albany City F. Ins. 
Co., 50 N. Y. 402, 10 AmR 495 [aff 
4 Lans. 433]; Fish -v. Cotienet, 44 N. 
Y. 5388, 4 AmR 715; Audubon v. Ex- 
celsior Ins. Co.,.27 N. -Y.°216 [aff, 10: 
AbbPr €4]; Loomis vy. Jefferson 
County Patrons’ Fire Relief Assoc., 
92 App. Div. 601, 87 NYS 5; Schlesin- 
ger v. Columbian F. Ins. Co., 37 App. 
Div. 531, 56 NYS 37; Cooke v. Aitna. 
Ins. Co., 7 Daly 555. 

N. C.—Rounsaville v. North Caro- 
lina Home Ins. Co., 188 N. C. 191, 50 
SE 619. 

N. D.—Michigan Idaho Lumber Co.. 
v. Northern F. & M. Ins. Co., 35 N.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘ 


policies is sufficient to cover an executory contract 
to insure.’® A soliciting agent with power to issue 
policies is insurer’s agent in taking applications, 
and aets which he performs and knowledge which 
he receives and acts upon in connection with such 
But an agreement by 
such agent to have a policy issued, no premium 
being paid, does not create a present liability 
Nor is insurer bound where the 
agreement relied upon is merely the personal prom- 
The insurance company may ex- 
pressly limit the authority of the agent to bind 
it by an executory agreement,?*?: and where an 
agent’s authority is limited to a designated ter- 
ritory, the company is not liable for a loss oceur- 
ring before the issuance of a policy and after the 
date specified in the application for the commence- 
So where an agent is employed 
to contract only in writing, a verbal contract is 
beyond the scope of his employment,?° and is not 
rendered binding on the company by a statute which 


applications bind insurer.?° 


against insurer.?1 


ise of the agent.?? 


ment of the risk.2+ 


D. 244, 160 NW 130; Boos v. AXtna 
ins. €o.5.22)N.’D. 11, 182; NW: 222, 

Pa.—Ripka v. Annville Mut. F. Ins. 
Co.,. 36 :BPanoSuper: -b17,.1'524 -Leit 
Cyc}. 

Tenn. — Continental 
Schulman, 205 SW 315. 

Tex.—Dalton v. Norwich Union F. 
Ins. Soec., (Commn. A.) 213 SW 230; In- 
surance Co, of North America v. Bell, 
25 Tex. Civ. A. 129, 60 SW 262. 

W. Va.—Croft vy. Hanover F. 
Co., 40. W. Va. 508, 21 SH 854, 
AmSR 902. 

Wis.—Stehlick v. Milwaukee Me- 
chanics’ Ins. Co., 87 Wis. 322, 58 NW 
379. 

B. C.—Westminster Woodworking 
- Co. vy. Stuyvesant Ins. Co., 22°B. C. 
197, 25 DomLR 284, 32 WestLR 802, 
9 WestWkly 418. 

ly. U. S—Baubie v. tna Ins. 
Goes2 Hy Casi yaNo. 191 ils y2iil). 0156; 
Weeks v. Lycoming F. Ins. Co., 29 BF. 


Cas, No. 17,3538. 

Ala.—-Sun Ins. Office v. Mitchell, 
186. Ala. 420, 427, 65 S 1438 [quot 
Cyc]. 

Ark.—4#tna Ins. Co. v. Short, 124 
Ark. 505, 187 SW 657. 

Ky.—Firemau’s Fund Ins. Co. v. 
Searcy, 157 Ky. 749, 163 SW 11038; 
Gresham v. Norwich Union F. Ins. 
Co., 157 Ky. 402, 1638 SW 214. 

Mass.—Sanford v. Orient Ins. Co., 
174 Mass. 416, 54 NE 883, 75 AmSR 
358; Putnam v. Home Ins. Co., 123 
Mass. 324, 25 AmR 93; Sanborn vy. 
Fireman’s Ins. Co., 16 Gray 448, 77 
AmD 419. ; 

Mo.—Prichard v. Connecticut F. 
Ins. Co., (A.) 203 SW 223; Edwards 
v. Sun Ins. Co., 101 Mo. A. 45, 73 SW 
886. 

N. Y.—More v. New York Bowery 
Ems. Co., (130. Ne ¥.537, 29° NB PTbT 
[rev 55 Hun 540, 10 NYS 44]; Angell 
vy. Hartford F. Ins. Co., 59 N. Y. 171, 
17 AmR 322; Ellis v. Albany City F. 
Ins. Co., 50 N. Y. 402, 10 AmR_ 495; 
Hotchkiss v. Germania F. Ins. Co., 5 
Hun 90. 

N. D.—Michigan Idaho Lumber Co. 


TnsierCo.,, tave 


Ins. 
52 


y. Northern F. & M. Ins. Co., 35 N. 

D. 244, 160 NW 130. 

- Tenn.— Continental Ins. Co. v. 

Schulman, 205 SW 315, 
Vz-—Interstate, Fy: ns..)Cou» v. 


McFall, 114 Va. 207, 76 SE 293. 
W. Va.—Croft v. Hanover F. Ins. 


Co., -40 W. Va. 508, 21 SE 854, 52 
AmSR 902. , 
[a] Leading cases.—Ellis y. Al- 


‘pany City F. Ins. Co., 50 N. Y. 402, 
10 AmR 495; Angell v. Hartford F. 
Ins. Co., 59 N. Y. 171, 17 AmR 322; 
Sanborn vy. Fireman’s Ins. Co., 16 
Gray (Mass.) 448, 77 AmD 419; San- 
ford v. Orient Ins. Co., 174 Mass. 416, 
54 NE 883, 75 AmR 358; Continental 
Ins. Co. v. Schulman, (Tenn.) 205 SW 
315,:316. 
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trary.?° 


[b] A general agent has implied 
authority to write temporary policies. 
Michigan Idaho Lumber Co. v. North- 
ern —F. & M. Ins. Co., 35 N. D. 244, 
160 NW 130. 

{c] A local 
power to issue policies, 
theless have authority to make an 
executory contract of insurange. 
Greenwich Ins. Co. vy. Waterman, 54 
Fed. 839, 4 CCA 600. 

[d] Insurance agents supplied 
with policies executed in blank by 
officers of the company with author- 
ity to negotiate insurance contract, 
agree upon premium rates and insur- 
ance terms, and to fill in and deliver 
such policies, may bind the company 
by a parol agreement to insure. Con- 
tinental Ins. Co. v. Schulman, (Tenn.) 
205 SW 815. 

fe] Evidence of authority.—In an 
action on a preliminary contract to 
insure, evidence that the ugent who 
made the coutract did not submit his 
risks to the company for approval 
before he wrote and delivered poli- 
cies iS admissible as bearing on the 
nature of his authority. Sanford ‘v. 
Orient Ins. Co., 174 Mass. 416, 54 NE 
883, 75 AmSR 358. 

[f] Duration of contract.—Wheres 
it was customary for agents to bind 
the company by parol contract of in- 
surance for the period between the 
application and the agent's first op- 
portunity to write up a-_ policy, 
which period ordinarily did not ex- 
tend beyond one or two days and 
never beyond a week, a parel contract 
for a period of more than two 
months is beyond the agent's ap- 
parent authority. Continental Ins. 
Co. v. Schulman, (Tenn.) 205 SW 
315. ? 

20. Kring v. Globe, ete., Ins, Co., 
195 Mo. A. 133, 189 SW 628. 

21. Farmers’, etc., Ins. Co. v. 
Graham, 50 Nebr. 818, 70 NW_ 386; 
Bell v. Peabody Ins. Co., 49 W. Va. 
437, 38 SE 541. ; 

22. Rounsaville v. North Carolina 
Home Ins. Co.; 138 N.C. °191, 50 SEH 
619; Cranston v. California Ins. Co., 
94 Or. 369, 185.P 292. § 

[a] Wlustration.—A letter, signed 
by a firm of msurance brokers, stat- 
ing that, “Pending receipt of our 
covering notes, this will serve to pro- 
tect you against loss... from fire” 
on certain property, “coverings be- 
ing in’ defendant company, did not 
bind defendant, since on its face it 
did not amount to anything except 
the personal promise of the brokers 
to procure from defendant certain in- 
surance for plaintiffs. Cranston v. 
California Ins, Co., 94 Or. 369, 185 P 
292. 

23. U. S.—Mulrooney v. Royal Ins. 
Co., 157 Fed. 598 [aff 163 Fed. 837, 
90 CCA 317]. 


agent, having no 
may never- 


[26.0.5:] ° 44 


provides that. any representative of an insurance 
company who may solicit insurance, procure appli- 
cations, issue policies, etc., shall be held to be the 
agent of such company, with authority to transact 
all business within the scope of his, employment, 
notwithstanding anything in the application, policy, 
articles of incorporation, or by-laws to the con- 
If there is apparent authority, however, 
to make such contracts, private instructions not 
known to insured cannot be shown to defeat the 
lability of insurer.2? 
make oral contracts of insurance only for a tem- 
porary purpose incidental to the issuance of a pol- 
icy," and an oral agreement that the property shall 
be ‘‘covered’’ constitutes insurance for a reason- 
able time only.2° 
agent to make an executory contract must generally 
be alleged and proved and will not be presumed,?? 
although there is authority to the contrary.*t 
no binding contract is made up to the time of the 
loss, the. agent has no authority to ratify an at- 


Ordinarily an agent may 


The authority of an officer or 


If 


N. Y.—Chase vy. Hamilton Mut. Ins. 
Co., 22 Barb. 527 [rev on -other 
grounds 20 '‘N, Y. 524. 

Tenn.—Caldwell v. Virginia F. & 
ate Ins. Co., 124 Tenn. 593, 139 SW 

8. 

Can.—Walker v. 
Corbi CanL Int623 

Ont.—Henry vy. Agricultural Mut. 
oa Assoc., 11 Grant Ch. (U. C.) 

o. ' 

_ 24 Insurance Co. of North Amer- 
ica vy. Thornton, 130 Ala. 222, 30 S 
614, 89 AMSR 380, 55 LRA 547. 

_25._ Mulrooney y. Royal Ins. Co., 
157 Fed. 598 [aff 163 Fed. 837, 90 
CCA Sit 

_26. Mulrooney vy. Royal Ins. Co., 
Fitri 598 [aff 163 Fed. 837, 90 CCA 

1ay8 ‘ 
[a] The phrase “scope of his em- 
ployment” has a more restrictive 
meaning than “scope of his agency,” 
and is necessarily limited by the 
terms of the employment, Mulrooney 
v. Royal Ins. Co., 157 Bed. 598 [aff 
163 Fed. 837,..90 CCA -317]. 

27. Sanford v. Orient Ins. Co., 174 
Mass, 416, 54 NE 883, 75 AmSR 358. 
See generally supra § 31, 

28. McQuaid v. 40tna Ins. Co., 226 
Mass. 281, 115 NE 428; Baker v. Com- 
mercial Union Assur. Co., 162 Mase. 
358, 38 NE 1124. 


Provincial Ins. 


29. O’Neill v. Queen Ins. Co., 280 
Mass. 269, 119 NE 678; Mowles v. 
Boston Ins, Co., 226 Mass. 426, 115 


NE 666; McQuaid v. Avtna Ins. Co., 
226 Mass. 281, 115 NE 428. 

[a]. Rule applied.—Where plaintiff 
directed an insurance company’s em- 
ployee to refer her fire insurance ap- 
plication to his superior, paid three 
dollars premium, andhetold her she 
“was covered,” anda fire occurred five 
months later with nothing further 
done and thirteen dollars arrears in 
premiums, the verbal contract af- 
forded no protection. McQuaid v. 
ae Ins. Co., 226 Mass. 281, 115 NE 


30. U. S.—Greenwich Ins..Co. v. 
Cass eats 54 Fed... 839; 4 CCA 
0. 


Ind.—Farmers’ Co-operative Ins. 
Assoc. v. Nolan, 26 Ind. A. 514, 60 NB 


163. - 

N. J.—Agricultural Ins. Co. 
Eritz, 62 N. Ji ) G. s20057139} oA. 910. 

Pa.—Patterson y. Benjamin Frank- 
lin Ins. Co., 81 Pa. 454. 

Wis.—Asttna Irs. Co. v. Northwest- 
ern Tron Co., 21 Wis. 458. 

Can.—Summers Vv. Commercial 
Union Assur. Co., 6 Can. S. C. 19 

[a] Authority not shown.—Taylor 
v. Liverpool, etc., Ins. Co., 68 Pa. 
Super. 302; Keystone Mattress, etc., 
Co. v. Pittsburg Underwriters, 21 Pa 
Super. 88. 

31. Stickley v. Mobile Ins. Co., 37 
S. C. 56, 16 SE 280, 838. 


Vv. 


) 


48 [260.J.] 


tempted contract after the loss.** 


[§ 36] 38. Binding Slip or Receipt.** While 


parol contracts of imsurance are 


common practice pending delivery of a policy to 
issue to the person contracting for insurance some 
sort of a receipt or memorandum, which is some- 
times called a ‘‘binding slip,’’ evidencing the mak- 
Such binding slip or mem- 
orandum is evidence of a present contract of insur- 
ance, affording temporary protection to the appli- 
cant pending the issuance of a policy, or considera- 
tion of the applieation and its acceptance or re- 
jection, the insurance taking effect from the time 
the binding slip or memorandum is delivered to 
If insured is notified of the rejection of 
his application, the binding slip or memorandum 
A binder which by its 


ing of the contract.*® 


insured.*? 


ceases to be effectual.*® 


32. Blake v. Hamburg Bremen F. 
Ins. Co., 67 Tex. 160, 2 SW 368, 60 
AmR 15. 

33. Binding slip: 

Authority of agent to make see cases 

passim supra § 35. 

Requisites of see infra § 37. 
Terms and conditicns of contem- 

plated policy see infra § 38. 

34. See supra §§ 338, 34. 

35. See infra notes, 36, 37. 

36. U. S.—Nord Deutsche Ins. Co. 
v. Hart, 230 Fed. 809, 145 CCA 119. 

Cal.—Law v. Northern Assur, Co., 
165 Cal, 394,132 P 590. 

Conn.—Byitish American Ins. Co. 
v. Wilson, 77 Conn. 559, 60 A 293. 

Ga.—Queen Ins. Co. v. Hartwell Ice, 
etc., Co., 7 Ga. A. 787, 68 SE 310. 

Tll.— Jacobs v. Atlas Ins. Co., 148 
TIE AA 3 25: 

Towa.—llubbard v. Hartford F. Ins. 
Co., 33 Iowa #25, 11 AmD 125. 

La.—Brown v. American #. Ins. Co., 
144 La. 519, 80 S 680. 

Md.—Mutual F. Ins. Co. v. Gold- 
stein, 119 Md. 83, 86, 86 A 35, AnnCas 
1914C 723 [quot Cyc]. 

Mass.—Putnam v. Home Ins. Co., 
123 Mass. 324, 25 AmR 93. 

Miss.—Southern ins, Co. vy. Han- 
nah, 35 8 506. 

N. J.—J..C. Smith, ete., Co. v. Prus- 
sian Nat. Ins. Co., 68 N. J. L. 674, 54 
A 458. 

N. Y.—Belt v. American Cent. Ins. 
Co., 163 N. Y. 555, 67 NE 1104 [aff 
29 App. Div. 546, 58 NYS 316]; Lip- 
man v. Niagara F. Ins. Co., 121 N. Y. 
454, 24 NE 699, 8 LRA 719; Under- 
wood v. Greenwich Ins. Co., 66 App. 
Div. 531, 73 NYS 251; Schlesinger v. 
Columbian F. Ins. Co., 37 App. Div. 
531, 56 NYS 387; Perkins v. Washing- 
ton Ins. Co., 4 Cew. 645. 

N. C.—Lea v. Atlantic &. Ins. Co., 
168 N. C. 478, 488, 84 SEH 813 [quot 
Cyc]. 

Pa.—State F. & M. Ins. Co. v. Por- 
ter, 3 Grant 123. 

Tex.—Norwich Union F. Ins. Soc. 
v. Dalton, (Civ. A.) 175 SW 459. 

Wash.—Thompson vy. Germania F. 
Ins. Cc., 45 Wash. 482, 88 P 941. 

W. Va.—Hallauer v. Philadelphia 
Fire Assoc., 83 W. Va, 401, 98 SE 
441; Tucker v. Farmers’ Mut. F. 
Assoc., 71: W. Va., 690, 77 SH 279. 

Wy ou—Royal.pins, 'Co. Jv O17) Te. 
Walker Lumber Co., 24 Wyo. 59, 155 
P 1101, AnnCas1917BH 1174, 

Eng.—Thompson y. Adams, 23 Q. 
B. D. 361. ‘ 

And see cases infra note 87. 

[a] Definitions.—(1) A document 
given to insured, which binds insurer 
to pay insurance, should a fire occur 
while the policy is being prepared. 
Brown v. American F. Ins, Co., 144 
La. 619, 80 S 680; Brown v. North 
River Ins. Co., 144 La. 504, 80 S 674. 
(2) A verbal contract in preesenti, of 
which the insurance agent makes a 
memorandum, temporary in its na- 
ture, and intended to take the place 
of an ordinary policy until it can be 
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L§§ 35-37 


terms is to continue only until a policy delivered | 


valid,°* it is a 


liable 


[§ 37] 4. 


issued. 
v. Dalton, (Tex. Civ. A) 175 SW 459. 
(3) “A written memorandum of the 
most important terms of a prelimi- 
nary contract of insurance, intended 
to give temporary piolection pend- 
ing the investigation of the risk by 
the insurer, or until the issue of a 
formal policy.” Vance Ins. p 160 
[quot Lea v. Atlantic F. Ins, Co., 
168 N. C. 478, 483, 84 SE 813]. 

{[b] A covering nete issued by a 
fire insurance company whereby it 
secures a person named against loss 
bye fire, te the extent of a specified 
sum on property described, subject to 
the terms of the company’s general 
policy of insurance, the insurance to 
cease thirty days from date, evi- 
dences a contract of present insur- 
anee. Law v. Northern Assur. Co., 
165 Cal: 394, 132 P 590. * 

[ec] Construction. — The words 
printed across the face of a covering 
note of insurance, “This cevering 
memo. must be returned with the ap- 
plication,” are merely a direction as 
to what shali be dune with the cover- 
ing note if an application is made for 
a poiicy to take its place, and they 
are not ambiguous and do not con- 
vert the note into a mere application 
for insurance. Law v. Northern 
Assur. Co., 165 Cal. 394, 132 P 590. 

{d] Entry in binding book.—Since 
an oral contract of insurance may be 
binding, an entry of insurance made 
ein the binding book of the agent, to 
be temporarily in force until the risk 
is inspected and the company deter- 
mines whether or not to accept it, is 
sufficient to show a contract of in- 
suranee. Putnam vy, Home Ins. Co., 
123 Mass. 324, 25 AmR 93. 

[fe] In Canada there are many 
eases with reference to binding re- 
eceipts or as they are designated “in- 
terim receipts’ in which it is held 
that such a receipt constitutes a 
binding contract of insurance sub- 
ject to the conditions of such a policy 
as the company would have issued. 
Citizens’ Ins. Co. v. Parsons, 7 App. 
Cas. 96; Manitoba Assur. Co. v. 
Whitla, “343 Can! S: .C2 1915) dns. Co, va 
Robinson, 31 Can. S. C. 488; McQueen 
v. Phenix Mut. E: Ins: Cos, 4 Can. 
S. C. 660; Whitla v. Royal Ins, Co., 
14 Man. 90; Beury v. Canada Nat. F. 
Ins. Co., 38 Ont. L. 596, 11 OntWN 
413, 85 DomLR 790 [app dism 389 Ont. 
L. 3438, 12 OntWN 131, 37 DomLR 
105]; Coulter v. Equity F. Ins. Co., 
9 Ont. L. 35, 4 OntWR 3838; Barnes v. 
Dominion Grange Mut. F.. Ins, Assoc., 
22) ‘Ont. A. 68 Paff 25\ Canw S:(C./1541) 
Barnes vy. Dominion Grange Mut, F., 
Ins. Assoc., 25 Ont. 100; Cockburn y. 
British America Assur. Co., 19 Ont, 
245;, Parsons v. Queen’s Ins. Co., 2 
Ont. 45; Compton vy. Mercantile Ins. 
Co. 27 GrantiChi\CU.C.)' 8345 Canada 
I. & M. Ins. Ce: v.: Western Ins. Co., 
26 Grant Ch, (U. C.) 264; Hawke v. 
Niagara. Dist. ‘Mut. EF. Ins, Co., 023 
Grant Ch, (U. C.) 139; Staunton v. 


to the insurance company for modification has been 
returned to insured cannot affect the rights of the 
parties as to a loss oceurring after the policy has 
been returned.*® 
evidenced by a binder intended to cover the prop- 
erty until the issuance of a policy is not invalidated 
by the fact that a standard form of policy is pre- 
scribed by statute.*° Where a binder has heen can- 
celed by the insurance company before its delivery 
to, or acceptance by, insured, the company is not 
thereon.*! 
agreed to keep certain property insured, and have 
made a binder in one’ company, they may, upon 
cancellation of the agreement, bind another com- 
pany by a subsequent binder.*? 

Requisites and Validity of Agree- 
Norwich Union F. Ins. Soc. } Western Assur. Co., 21 Grant Ch. (U. 


A parol contract of insurance 


Where insurance agents have 


C.) 578 [aff 23 Grant Ch. 81]; Pat- 
terson vy. Royal Ins, Co., 14 Grant Ch. 
(U. C.) 169; Jecrnson v. Provincial 
Ins. Co; 27. UW.) C. C.\P) 464; Kellytv. 
Isolated Risk, ete., F. Ins. Co., 26 U. 
Cc. C. P. 299; Johnson vy. Provincial 
Ins. Co., 26-U.C..C. P. 413; Grant 
Reliance Mut. F. Ins. Co., 44 U. C. Q. 
B, 229; Parsons y. Queen Ins. Co., 43 
U. C. Q. B. 271; Goodfellow v,. Times, 
ete, .AssursiGo.; 4144 U7 10% Bia: 
Perry v. Newcastle Dist. Mut. F. Ins. 
Co,, 8 U.. GQ. B. 863;' Turgeon: v. 
Citizens’ Wns. 'Co.,).9 (‘Ques Li wWs* Citi 
zens’ Ins. Co. vy. Lefrancois, 2 Que. 
Q. B. 550; Lafleur v. Citizens’ Ins. Co., 
22 LCJur 247, 1 Montr. Leg. N. 518; 
Tough v. Provineial Ins. Co., 20 
LCJur 168 [rev 17 LCJur 305]; Good- 
win v. Lancashire F., etc., Ins. Co., 
18 LCJur 1 [rev 16 LCJur 298]; Cana- 
dian F. & M. Ins. Co. v. Keroack, 2 
Montr. Leg. N. 272 (an interim re- 
ceipt does not in itself prove pay- 
ment of the premium). . 

37. U. S.—El Dia Ins. Co. v. Sin- 
clair, 228 Fed. 838, 143 CCA 281. 

Md.—Mutual F. Ins. Co. v. Gold- 
stein, 119 Md. 83, 86, 86 A 35, AnnCas 
1914C 723 [quot Cyc]. 

N. J.—Smith, ete., Co. v. Prussian 
Na Ins. Co., 68 N. J..L. 674 54 A 
408. 

N. C.—Lea y. Atlantic F. Ins. Co., 
~ vi C. 478, 483, 84 SE 813 [quot 

ye]. 

_W. Va.—Hallauer y. Philadelphia 
ae Assoc., 83 W. Va. 401, 98 SE 


Hng.—Thompson y. Adams, 23 Q. 
Dal Lehane 

88. Underwood y. Greenwich Ins. 
Co., 161 N. Y..418, 55 NE 936; Lip- 
man v. Niagara F, Ins. Co., 121 N. Y. 
454, 24 NE 699, 8 LRA 719; Hallauer 
v. Philadelphia Fire Assoc, 83 W. 
Va. 401, 98 SE 441, 

39. Goodhue v. Hartford F. Ins. 
Co., 184 Mass. 41, 67 NE 645. 

40, Lea v. Atlantic F. Ins, Co., 168 
N.C. 478, 84 SE 813: . 

[a] In Camada the provisions of 
the statute prescribing conditions to 
be inserted in fire insurance policies 
have been held to be applieable to. 
agreements to insure evidenced by in- 
terim receipts. Citizens’ Ins. Co. v. 
Parsons, 4 Can. S. C. 215. 

41. Brown v. American F. Ins, Co., 
144 La. 519, 80 S 680; Brown v. North 
Heyee Ins. Co., *144Tia. 504) «80° -S 

42. Dalton vy. Norwich Union F. 
ane Soc., (Tex. Commn, A.) 213 SW 

[a] The mere request of insured 
to insurance agents to keep him pro- 
tected may authorize them, without 
notice to him, to cancel a binder in 
one company, and issue one in an- 
other company, if in so doing they 
are following the custom of all in- 
surance offices. Norwich Union F. 
Ins. Soe. v. Dalton, (Tex. Civ. A.) 175 
SW 459. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 37] 


ment. 


specific, either by express terms 


tion, as to the subject matter, period, rate, and 
amount of insurance.** If there is no specific agree- 
ment as to the period of the insurance,** or as to 
the company in which the insurance is to be taken,*® 
the contract will not be enforceable. 
necessary, however, that all the details of the con- 
tract that are finally to be expressed in the policy 
should be specified;*® it will be sufficient if the 


43. U.S.—Kimball v. Lion Ins, Co., 
17 Fed. 625; Weeks v. Lycoming F. 
Ins. Co., 29 F. Cas. No. 17,353. 

Ala.—Commercial F. Ins. Co. 
Morris, 105 Ala. 498,18 S 34. 

Cal.—Law v. Northern Assur. Co., 
165 Cal. 394, 132 P 590. 

Ill.— Cottingham vy. National Mut. 
Church Ins. Co., 290 Ill. 26, 124 NE 
822; Barlow v. Farmers’ Mut. F, Ins. 
Core 2s ade VAS 580s ' 

Ind.—Ohio Farmers’ Ins. Co. v. 
Bell, 51 Ind. A. 377, 99 NE 812; Posey 
County Fire Assoc. v. Hogan, 37 Ind. 
A. 5738, 77 NE 670; Western Assur. 
Co. v. MecAlpin, 23 Ind. A. 220, 55 NE 
119, 77 AmSR 423. 

Ky.—California Ins. Co. v. Settle, 
162 Ky. 82, 172 SW 119; Shawnee F. 
Ins. Co, v. Roll, 145 Ky. 113, 140 SW 
49; Hartford F. Ins. Co. v. Trimble, 
117 Ky. 583, 78 SW 462, 25 KyL 1497. 

Mo.—Worth v. German Ins. Co., 64 
Mo. A. 583. 

Nebr.—Kor v. American Hagle F. 
Ins. Co., 178 NW 182; Glatfelter v. 
Security Ins. Co., 102 Nebr. 464, 167 
NW 572; Bridges v. St. Paul F. & M. 
Ins. Co., 102 Nebr. 316, 167 NW 64, 
LRA1918D 1199. 

N. Y.—Winne v. Niagara F. Ins. 

=COs, QtUoN. You LSoy aft 25-Hunis63 sk3 
NYWklyDig 332]; De Grove v. Met- 
ropolitan -iIns...Co.,,. 61:2 N... Y.1594,° 19 
AmR 305; Brooklyn First Baptist 
Chureh vy. Brooklyn F. Ins. Co., 28 


Vv. 


N. Y. 153 [aff 23 HowPr 448]; Tyler” 


v. New Amsterdam F. Ins. Co., 27 N. 
YS Super. 151; Cooke v. A0tna Ins. 
Co., 7 Daly 559; White v. Hudson 
River Ins. Co., 7 HowPr 341. 

Pa.—Benner vy. Philadelphia Fire 
Assoc., 229 Pa. 75, 78 A 44, 140 AmSR 
706; Etter v. St. Paul F. & M. Ins. Co., 
54 Pa. Super. 187; Keystone Mattress, 
ete., Co. v. Pittsburg Underwriters, 
2 ee aS DEK. 710.5. 

Wash.—Ogle Lake Shingle Co. v. 
National Lumber Ins. Co., 68 Wash. 
18>, Loe 2 -990;>- Thompson v... Ger= 
mania F. Ins. Co., 45 Wash. 482, 88 
P 941. 

Wis.—John R. Davis Lumber Co. v. 
Scottish Union, etc., Ins. Co., 94 Wis. 
472, 69 NW 156; Mattoon Mfg. Co. v. 
Oshkosh Mut. F. Ins. Co., 69 Wis. 
564, 35 NW. 12. 

[a] Description of property.—A 
covering note of fire insurance ‘on 
brick and stone hotel bldg. ‘C. O. C.’ 
Fairmont—San Francisco, Cal.,”’ suffi- 
ciently describes the property in- 
sured. Law v. Northern Assur. Co., 
165 Cal. 394,.132 P 590. 

{[b] Apportionment of insurance 
must have been agreed upon.—Ogle 
Lake Shingle Co. v. National Lumber 
Ins. Co., 68 Wash. 185, 122 P 990. 

[ec] Agreement held definite as to 
apportionment on insurance.—Cot- 
tingham v. National Mut. Church Ins. 
Co., 290 Ill. 26. 124 NE 822. 

Mutuality as to terms of contract 
generally see infra § 42. | 

44, Ala.—Insurance Co. of North 
America v. Thornton, 130 Ala. 222, 30 
S 614, 89 AmSR 30, 55 LRA 547. 

Ga.—Clark v. Brand, 62 Ga. 23. 

Nebr.—Kor v. American Eagle F. 
Ins. Co., 178 NW 182; Bridges v. St. 
Paul F. & M. Ins. Co,, 102 Nebr. 316, 
167 NW 64, LRA1918D 1199. 

Or.—Cleveland Oil, ete., Mfg. Co, v. 
Norwich Union F. Ins. Co., 34 Or. 
228, 5b. P .435, 

[26 C. J.—4] 


A valid executory or preliminary contract 
of insurance, whether resting in parol, or evidenced 
by binding slip or memorandum, must be established, 
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intention of the 


of the case.*? 
or by implica- 


It is not 


S. D.—Brink v. Merchants’, etc., j 
ea Ins. Assoc., 17 S. D, 235, 95 NW 


Wash.—Ogle Lake Shingle Co. v. 
National Lumber Ins. Co., 68 Wash. 
185, 122 P 990. 

Wis.—Strohn y. Hartford F. Ins. 
Co., 37 Wis. 625, 19 AMR 777. 

[a] Burden of proof. — Where 
plaintiff alleged that the acceptance 
of premium and application by the 
company’s agent constituted an in- 
surance contract, the burden was on 
plaintiff to show that it was under- 
stcod at the time of signing the ap- 
plication that the risk was to begin 
on that day. Brink v. Merchants’, 
etc., Mut. Ins. Assoc., 17 S. D. 235, 95 
NW 929. 

45. U. S.—German Ins. Co. v. 
Downman, 115 Fed, 481, 53 CCA 213. 

Cal.—Law vy. Northern Assur. Co., 
165 Cal. 394, 182 P 590. 

Ky.—Shawnee F. Ins. Co. v. Roll, 
145 Ky. 113, 140 SW 49; Hartford F. 
Ins. Co, v. Trimble, 117 Ky. 583, 78 
Sw 462, 25 KyL 1497; Johnson v. 
Connecticut, EF. Ins. Co., 2- SW 151, 
8 KyL 460; Deadman v. Royal Ins. 
Co., 12,KyL 389. 

Nebr.—Bridges v. St. Paul F. & M. 
Ins. Co., 102 Nebr. 316, 167 NW 64, 
LRA1918D 1199. 

N. Y.—Sargent vy. National F. Ins. 
Co., 86 N. Y. 626. 

Oh.—Krumm y. Jefferson F. lus. 
Co., 8 Oh. Dec. (Revrint) 103, 5 CincL 
Bul 646; Connecticut F. Ins. Co. 
v. Bennett, 1 OhS&CP 60, 1 OhNP 
Ae 

Tex.—Grimes v. Virginia F. & M. 
Ins. Co., (Civ. A.) 218 SW 810. 

Wash.—Ogle Lake Shingle Co. v. 
National Lumber Ins. Co., 68 Wash. 
185,122) P 990. 

Wis.—John R. Davis Lumber Co. 
v. Scottish Union, ete., Ins. Co., 94 
Wis. 472, 69 NW 156. 

[a]. Designation of insurer.—The 
use in a covering note of fire insur- 


anee issued by the Northern Assur- 
ance Company of London of the ab- 
breviation ‘‘Northern,’’ instead of the 
full name, does not amount to a ma- 
terial ambiguity, where the undis- 
puted evidence showed that _ the 
Northern Asurance Company of Lon- 
don was meant. Law vy. Northern 
Assur. Co., 165 Cal. 394, 132 P 590. 
46. Hames v. Home Ins. Co., 94 U. 
S. 621, 629, 24 L. ed. 298; Cotting- 
ham v. National Mut. Church Ins. 
Co., 290 Ill. 26, 124 NE 822 [aff 209 
Til, A. 557]; Continental Ins, Co. v. 
Roller, 101, 111. A. 77; Smith, etc., Co. 
vy. Prussian Nat. Ins. Co., 68 N. J. L. 


$74, 54 A 458; Royal Ins. Co. v. O. 


L. Walker Lumber Co., 24 Wyo. 59, 
155 P 1101, AnnCasi917H 1174, 23 
Wyo, 264, 148 P 340. 

“Tf no preliminary contract would 
be valid unless it specified minutely 
the terms to be contained in the 
policy to be issued, no such contract 
could ever be made or would ever be 
of any use. The very reason for sus- 
taining such contracts is, that the 
parties may have the benefit of them 
during that incipient period when the 
papers are being perfected and trans- 
mitted. It is sufficient if one party 
proposes to be insured, and the other 
party agrees to insure, and the sub- 
ject, the period, the amount, and the 
rate of insurance is ascertained or 
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parties to the contract in these 


particulars can be gathered from the circumstances 
There may be sufficient mutuality to 
render the contract binding, although the goods 
to be covered are left to be determined by sub- 
sequent specification.4§ 
has been held binding, although for a smaller 
amount than contemplated on the entire risk.‘® 
There must be a consideration tor the executory 
agreement to insure,°® but an agreement, even im- 
plied, to pay the usual premium, will be sufficient 
to constitute a consideration.>' 


And a verbal agreement 


A misunderstand- 


understood, and the premium paid if 


demanded.” Eames y. Home Ins. Co., 
Supra, 
47. Eames v. Home Ins, Co., 94 U. 


S. 621, 24 L. ed. 298; Weeks v. Ly- 
coming F. Ins. Co., 29 F. Cas. No. 
17,353; Cottingham v. National Mut. 
Church Ins, Co., 290 Ill. 26, 124 NE 
822 [aff 209 Ill. A. 557]; Concordia F. 
Ins. Co. v. Heffron, 84 Ill. A. 610; 
Kor v. American Eagle F. Ins. Co., 
(Nebr.) 178 NW 182. 

48. Ames-Brooks Co. v. Adtna Ins. 
Co., 83 Minn. 346, 86 NW 344. 

49. Westminster Woodworking Co. 
v. Stuyvesant Ins. Co:, 22 B. C. 197; 
25 DomLR 284, 32. WestLR 802, 9 
WestWkly 418 [aff 8 WestWkly 187]. 

50. U. S.—Nord Deutsche Ins. Co. 
v. Hart, 230 Fed. 809, 145 CCA 119. 


Ill—Milwaukee Mechanics’ Ins. 
Co. v. Graham, 181 Ill. 158, 54 NE 
914 [aff 80 Ill. A. 549]; Dinning v. 
Phoenix Ins. Co., 68 Ill. 414. 

Ind—American Horse. Ins. Co. v. 
Patterson, 28 Ind, 17. 

Mass.—O’Neill v. Queen Ins. Co., 


280 Mass. 269, 119 NE 678. 

Mo.—Swift v. Central Union F. Ins. 
Co., 202 Mo. A. 419, 217 SW 1003. 

Nebr.—Farmers’, ete., Ins. Co. v. 
Graham, 50 Nebr. 818, 70 NW 3886. 

N.\. J.—J. (Ch Smith, .ete.; Co. ve 
Prussian’ Nat: Ins) Co., .68° No J.-L: 
674, 54 A 458. © 

Wis.—Chamberlain v. Prudential 
Ins. Co. of America, 109 Wis. 4, 85 
NW 128, 83 AmSR 851. 

{a] Rule applied.—Where insured 
relied upon a binder or memorandum 
and did not get insurance elsewhere, 
this change in condition constituted 
a good consideration. Nord Deutsche 


Ins. Co. v. Hart, 230 Fed. 809, 145 
C@A ITS. 
[b] Agreement to substitute 


owner of property as insured in 
policy Void for want of insurable in+ 
terest does not create a new contract 
of insurance when it is without con- 
sideration. O’Neill v. Queen Ins, Co., 
230 Mass. 269, 119 NE 678. 

[ec] Pleading consideration.—A pe- 
tition based on an oral cuntract of 
insurance which fails to allege a 
consideration fails to state a cause 
of action. Swift v. Central Union F. 
Ins, Co., 202 Mo. A. 419, 217 SW 1008. 

51. U. S.—Nord Deutsche Ins. Co. 
v. Hart, 230 Fed. 809, 145 CCA 119; 
Fitton v. Fire Ins. Assoc., 20 Fed. 766. 

Cal.—Law v. Northern Assur. Co., 
165 Cal, 394, 132 P 590. 

Conn.—British American Ins. Co. v. 
Wilson, 77 Conn. 559, 60 A 293. 

Ga.—Queen Ins. Co. vy. Hartwell 
Tee, €te., Co:, 7 Ga. A. 787; 68 S30: 

111—Milwaukee Mechanics’ Ins, Co. 
v. Graham, 181 Ill. 158, 54 NE 914 
Laff 80 Ill. A. 549]. 

Mich.—Michigan Pipe Co. v. North 
British, etc., Ins. Co., 97 Mich. 493, 


56 NW 849. 

Mo.—Worth v. German Ins, Co., 64 
Mo. A. 583. 

IN oa.) Cue oma ths anekesmiCo-n ave 
Prussian, Nat. uss. Con, sos. Naor le. 


674, 54 A 458. 

Or.—Cleveland Oil, ete., Mfg. Co. v. 
Norwich Union F. Ins. Co., 84 Or. 
228, 55 P 435. 

Tex.—State Mut, F. Ins. Co. v. Tay- 
lor, (Civ. A.) 157 SW 950. 

Wis.—Campbell v. American F. Ins. 
Co., 73 Wis. 100, 40 NW 661. 
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ing as to the character of the company or a mistake 
of law as to the obligation imposed by statute 
upon its members does not prevent the contract 
from being mutual as to its terms.°? 

[§ 38] 5. Terms and Conditions of Contem- 
plated Policy. The binding slip or memorandum 
may by express terms make the contract subject 
to the terms and conditions of insurer’s general 
policy of insurance,®* or the standard form of policy 
provided by statute.6+ Where, however, the pre- 
liminary oral contract or binding slip does not specify 
the terms and conditions, it is a general rule that 
the parties will be presumed to have contemplated 
a form of policy containing such conditions and 
limitations as are usual in such cases,°> whether 
insured sues in equity tor specific performance and 
a decree for damages in pursuance thereof,°® or 
at law directly upon the contract for recovery of 
damages for a breach thereof in failing to issue 
the policy ;°7 and the parties in an action for a loss 
under such contract must allege the terms and con- 
ditions of the policy intended to be issued and 
aver performance thereof.°® It has been held, how- 
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ever, that, where insured merely ordered a specified 
amount of insurance on certain property, nothing 
being said about other insurance, he was not bound 
by a stipulation in the policy subsequently issued 
avoiding it in ease there was then or should be 
thereafter any other insurance on the property,°*® at 
least in the absence of evidence that policies usually 
contain such a stipulation.°° In some jurisdictions 
it has been held that, where a binding slip is given 
in the form of an executed contract for temporary 
insurance, conditions of the policy issued and ten- 
dered after a loss has occurred cannot be read into 
the executed contract.*t Where the action is based 
on breach of an executory contract to issue a policy 
in the future, and not on a present contract of in- 
surance, and the insurance company refuses to de- 
liver a policy and denies the execution of the con- 
tract, it cannot defeat a recovery because of the 
violation of conditions which the policy, if issued, 
would have contained,®? such as the furnishing of 
proofs of loss,°* and the bringing of suit within a 
specified time after the loss,°* although there is 


[a] Rule applied.—(1) Where the, 
*’ approximate amount of the premium 


is known and the exact amount is a 
mere matter of calculation, the ap- 
plicant agreeing to pay whatever 
amount the calculation shows it to 
be, the contract may be enforced. 
State Mut. F. Ins. Co, v. Taylor, (Tex. 
Civ. A.) 157°SW 950. (2) Where the 
rate is stated to be a reasonable rate, 
to be finally determined when the 
necessary facts are ascertained, or 
what certain other companies charge 
for similar insurance, or for a cer- 
tain amount less than such compa- 
nies charge, the rate is sufficiently 
definite to make a binding prelimi- 
nary contract of insurance. Cotting- 
ham v. National Mut. Church Ins. Co., 
290 Til. 26, 124. NE 822 [aff 209 Ill. 
A. 557]. 


[b] An agreement not specifying. 


the premium (1) is a contract to in- 
sure at the customary rates. Jacobs 
v; Atlas Ins:''Co.,''148 Tl) A, 325; 
Cleveland Oil, ete., Mfg. Co. v. Nor- 
wich Union F. Ins. Co., 34 Or. 228, 
55 P 435. (2) The contract binds to 
such rate as may, according to local 
usage, be fixed by the local board of 
underwriters. British American Ins. 
Co. v. Wilson, 77 Conn, 559, 60 A 293. 

52. Hicks v. Grimley, 213 N.Y. 
447, 107 NE 1037 [mod 15% App. Div. 
902, 186 NYS 1137]. 

538. Law v. Northern Assur. Co., 
165 Cal. 394, 132 P 590; Billington v. 
Provincial Ins. Co., 3 Can. S. C. 182; 
Grant v. Reliance Mut. F. Ins. Co., 
44, Cx Q, Bi 229. 

54. British American Ins. Co. v. 
Wilson, 77 Conn. 559,-60 A 293. 

[a] Thus, where a binder pro- 
vided that insurers assumed and made 
binding the amount of insurance set 
opposite their names under the condi- 
tions of the New York standard form 
of policy, all the conditions of such 
a policy were applicable to the binder. 
British American Ins. Co. v. Wilson, 
77 Conn. 559, 60 A 293. 

55. U. S.—Hames v. Home Ins. Co., 
94.U.S. 621, 24'L. ed. 298. 

Ala.—Stephenson vy. Allison, 165 
Ala.>+238, 51° S):622; 138 ‘AmSR 26; 
Hartford F. Ins: Co. v. King, 106 Ala. 
CaS ett Ur Sy AE 

Til.—Cottingham v. National Mut. 
Church Ins. Co., 290 Ill. 26,.124 NB 
822; Continental Ins. Co. v. Roller, 
DTA ere 

Iowa.—House v. Security F. Ins. 
Co., 145 Iowa 462, 121 NW 509; Green 
v. Liverpool, ete., Ins.''Co., 91° Iowa 
615, 60 NW 189; Barre v. Council 
Bluffs Ins. Co., 76 Iowa 609, 41 NW 
373; Smith v. State Ins. Co., 64 Iowa 


716, 21 NW 145; Hubbard v. Hartford 
F. Ins. Co., 33 Iowa 325, 11 AmR 125. 

Ky.—Western Assur. Co. v. Meuth, 
10 KyL 718. 

Minn.—Salisbury v. Hekla F, Ins. 
Co., 32 Minn. 458, 21 NW 552. 

Mo.—Vining v. Franklin F. Ins. Co., 
89 Mo. A. 311; Trask v. German Ins. 
Co., 58 Mo. A, 431; Duff v. Philadel- 
phia Fire Assoc., 56 Mo. A. 355 [aff 
129 Mo. 460, 30 SW 1034]. Q 

N. J.—Smith, ete., Co. v. Prussian 
Nat. Ins. Co., 68 Ni-d. L. 674, 54 A 
458; Agricultural Ins. Co. v. Fritz, 61 
Ne Jee 200; 897A O10. 

N. Y.—Hicks v. British America 
Assur. Co., 162 N. Y. 284, 56 NE 748, 
48 LRA 424 [rev 13 App. Div. 444, 43 
NYS 623]; Kare!sen v. Sun Fire Office, 
122 N. Y. 545, 25 NE 921 [aff 1 NYS 
387]; Lipman v. Niagara F. Ins. Co., 
121 N. Y. 454, 24 NE 699, 8 LRA 719; 
Van Loan v. Farmers’ Mut. F, Ins. 
Assoc., 90 N. Y., 280, 15 NYWklyDig 
393 [aff 24 Hun 132, 12 NYWklyDig 
88]; Train v. Holland Purchase Ins. 
Co. 62 INS°YL) 598 ‘frev 1) Bun’ 527, 
3 Thomps. & C. 777]. 

Or.—Greenberg v. German Ameri- 
can Ins. Co., 83 Or. 662, 160 P 5386, 
163 P 820; Cleveland Oil, ete., Mfg: 
Co..v. Norwich Union F. Ins. Co., 34 
Or. 228, 55 P 485; Sproul v. Western 
Assur. Co., 33 Or. '98; 54 P ‘180. 

Pa.—Benner y. Philadelphia Fire 
Assoc., 229 Pa. 75, 78 A 44, 140 AmSR 
706 (recognizing rule but holding it 
inapplicable to the facts); Eureka 
Ins. Co. v. Robinson, 56 Pa. 256, 94 
AmD 65. 

S. C—Young v, St. Paul F. & M. 
Ins. Co., 68 S. C. 387, 47 SE 681. 

Tex.—Dalton vy. Norwich Union F. 
Ins. Soec., (Commn. A.) 213 SW 230; 
Norwich Union F. Ins. Soc vy. Dal- 
ton, (Civ. A.) 175 SW 459. 

And see cases supra § 86 note 36. 

[a] Where a policy is issued and 
received by insured, in pursuance of 
an oral contract to insure, it will be 
presumed that thé terms of the oral 
contract were the same as those in 
the written policy. Green v. Liver- 
pool, etc., Ins. Co., 91 Iowa 615, 60 
NW 189. 

{b] A standard policy containing 
the usual conditions is a compliance 
with a parol agreement by an insur- 
ance agent on payment of premium to 
write a policy. Young v. St. Paul 
aad MS Tns. Cor, 63828. 'C.. 38%, 47 Sh 

56. Sproul v. Western Assur. Co., 
So LOPE 90, Of ete 0e ‘ 

Raat ag in equity see infra 8 


57. Sproul v. Western Assur. Car; 


33 Or. 98,54 P 180! 

Enforcement at law see infra § 40. 

58. Trask v. German Ins. Co., 58 
Mo. A. 431; Greenberg v. German 
American Ins. Co., 83 Or. 662, 160 P 
536, 162 P 820. : 

59. Springfield F. & M. Ins. Co. v. 
Snowden, 173 Ky. 664, 191 SW 439. 

60. Springfield F. & M. Ins. Co. v. 

Snowden, 173 Ky. 664, 191 SW 439. 
_ [a] It could not be presumed that 
insured intended the policy to con- 
tain provisions other than the con- 
tract agreed upon, at least as to 
stipulations not required by law. 
Springfield F. & M. Ins. Co. v. Snow- 
den, 173 Ky. 664, 191 SW 439. 

61. Mutual F. Ins. Co. v. Goldstein, 
119 Md. 83, 86 A 35, AnnCas1914C 723. 

[a] Hllustration.—Where a slip is- 
sued by a mutual fire insurance com- 
pany’s agent constitutes an executed 
contract of insurance, the company 
could not vary it by issuimg a policy 
containing a clause prohibiting other 
insurance, such restriction not being 
incorporated in the binder or applica- 
tion. Mutual F. Ins. Co. v. Goldstein, 
119 Md. 83, 86 A’35, AnnCas1914C 728. 

62. Cal—Gold v. Sun Ins. Co., 73 
Cal. 216, 14 P 786. 

Mass.—Sanford v, Orient Ins. Co., 
a Mass. 416, 54 NE 883; 75 AmSR 

Mo.—Baile vy. St. Joseph F. & M. 
Ins, Co., 73 Mo. 371. 

N. Y.—Hay v. Star F. Ins, Co., 77 
N. Y. 235, 33 AmR 607; Clarkson  v. 
Western Assur. Co., 92 Hun 527, 87 
NYS 53. 

Or.—Hardwick v. State Ins. Co., 20 
Or. 547, 26 P 840. 

Wash.—Chenier y. Insurance Co. of 
North America, 72 Wash. 27, 129 P 
905, 48 LRANS 319, AnnCas1914D 649. 

Wis.—Campbell v. American F. 
Ins. Co., 78 Wis. 100, 40 NW 661. 

[a] A well considered case in 
which the rule is fully discussed and 
numerous authorities cited and com- 
mented upon. Chenier v. Insurance 
Co. of North America, 72 Wash. 27, 
129 P 905, 48 LRANS 319, AnnCas 
1914D 649. ; 

63. Cal.—Gold v. Sun Ins. Co., 73 
Cal. 216, 14 P 786. 

Mo.—Baile v. St. Joseph F. & M. 
Ins: (Cols 7.3? NEO. 38 tle 

N. Y.—Clarkson v. Western Assur. 
Cosgoe) ELUM S275) oa. INS oes 

Wash.—Chenier y. Insurance Co. of 
North America, 72 Wash. 27, 129 P 
ae 48 LRANS 319, AnnCas1914D 


Wis.—Campbell y. American F. Ins. 
Co., 73 Wis. 100, 40 NW 661. 
64. Hardwick v. State Ins. Co., 20 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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authority to the contrary.% 


policy contains.*7 


not.®® 


Or. 547, 26 P 840; Chenier v. In- 
surance Co. of North America, 72 
Wash. 27, 129 P 905, 48 LRANS 319, 
AnnCas1914D 649. And see Smith v. 
Glens Falls Ing..Co., 62~+N. Y., 85 
(where the action was on a contract 
made after the loss to pay a certain 
sum in consideration of the surren- 
der of the policy). 

65. Barre v. Council Bluffs Ins. 
». 16 Iowa 609, 41 NW 3738. 
[a] In Nebraska (1) it has been 
held’ that before an action may be 
brought on a parol contract to insure, 
plaintiff must furnish proofs of loss. 
McCann v. AXtna Ins. Co., 3 Nebr. 
198. (2) In a later case the court 
concedes the authority of McCann v, 
Amitna Ins. Co., supra, but adds that 
were it not for that precedent it 
_ would be inclined to hold that when 
an insurance company fails to issue 
a policy in compliance with the parol 
contract it waives its right to de- 


mand proofs of the loss. Nebraska, 
etc., Ins, Co. v. Seivers, 27 Nebr. 
541, 48 NW 351. 

66. Hicks v. British America 
Assur. Co. 162; Ni -Y.- 284, 56 NE 
743, 48 LRA 424 [rev 13 App. Div. 


444, 48 NYS 623]; Lipman v. Niagara 
F.. Ins. Co.; 121 N. Y. 454, 24 NE 
699, 8 LRA 719. 

[a] The rights of one whose prop- 
erty is destroyed by fire after an 
oral contract to insure it, but before 
a policy therefor is issued, are sub- 
ject to the provisions of the standard 
policy prescribed by law, and he can 
recover only by compliance with the 
‘conditions required by such policy, 
including that as to furnishing proofs 
of loss within a_ specified time. 
Hicks v. British America Assur. Co., 
162 N. Y. 284, 56 NE 748, 48 LRA 
424, ; 

67. Tayloe v. Merchants’ F. Ins. 
Co., 9 How. (U. S.) 390, 13 L. ed. 187; 
New England F..& M. Ins. Co. v. 
Robinson, 25 Ind. 536; Western Assur, 
Co. v. McAlpin, 23 Ind. A. 220, 55 
ING Ole? Ams Rio 423 7) Sproule aves 
Western Assur. Co., 33 Or. 98, 54 P 
180; Thompson v. Germania F. Ins. 
Co., 45 Wash. 482, 88 P 941. 

[a] Waiver of formal proofs of 
loss.—Tayloe v. Merchants’ F. Ins. 
Cor, 9 How. (UU. 8:) <390, 213) ix. ced: 
187; Western Assur. Co. v. McAlpin, 
23 Ind. A.°220, 55 NE 119, 77 AmSR 
423; Sproul v. Western Assur. Co., 
33 Or. 98, 54 P 180; Thompson _v. 
Germania F. Ins. Co., 45 Wash. 482, 
88 P 941. 


68. Green v. Liverpool, etc., Ins. 
Co., 91 Iowa 615, 60 NW 189. 
69. Green y. Liverpool, etce., Ins. 


Co., 91 Iowa 615, 60 NW 189. 

70. London Assur. Corp. v.-.Pat- 
terson, 106 Ga. 538, 32 SE 650. 

71. U. S.—Franklin F. Ins. Co. v. 
Colt, 20 Wall. 560, 22 L. ed. 423; 
Commercial Mut. Ins. Co. v. Union 
Mut. Ins. Co., 19 How. 318, 15 L. ed. 
636; Tayloe v. Merchants’ F. Ins. 
Co., 9 How. 390, 13 L. ed. 187; Fitton 
v. Fire Ins... Assoc., 20 Fed. 766. 


} But it has been held 
that in an action based on a preliminary oral con- 
tract or binder claimed to constitute a contract of 
present insurance, plaintiff must show compliance 
with the conditions and limitations of the policy 
usually issued by insurer,®* although other author- 
ities apparently disregard the distinction between 
executory contracts to issue a policy and present 
contracts of insurance, and hold that, even where 
the contract is regarded as a present contract, the 
insurer, by failure to issue a policy, waives com- 
pliance with conditions which its usual form of 
An oral agreement for additional 
insurance retains all conditions of the original pol- 
icy, except as changed by the verbal contract,®* and 
this is true whether the original policy is valid or 
So where a memorandum of a contract for 
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Cal.—Gold v. Sun Ins, Co., 73 Cal. 
216, 14 P 786. 

Fla.—Hanover F. Ins. Co. v. Hiers, 
84 S 605. 

Ind.—Western Assur. Co. v. McAl- 
pin, 23 Ind As 220,55 NEAL. 477 
AmSR 4238. 

Ky.—Security F. Ins, Co, v. Ken- 
tucky M. & F. Ins. Co., 7 Bush 81, 
3 AmR 301. 

Md.—Pheenix Ins. Co. v. Ryland, 69 
Md. 437, 16 A 109, 1 LRA 548. 

Miss.—Franklin F. Ins. Co. v. Tay- 
lor, 52 Miss. 441. 

N. H.—Gerrish v. German Ins. Co., 
DOnIN, Hie Spins 

N. Y.—Van Loan vy. Farmers’ Mut. 
dins: sAssoes, 9.0) Ne _Y; 280, 15. NY: 
WklyDig 393 [aff 24 Hun 132, 12 NY 
WklyDig 388]; Clarkson v. Western 
iAssurs ©o.,.92 Han 52% 3:7, NYS) 534 
Chase v. Washington Mut. Ins. Co., 
12 Barb. 595;. Lightbody v. North 
American Ins. Co., 23 Wend. 18; Car- 
penter v. Mutual Safety Ins. Co., 4 
Sandf, Ch. 408. - 

Oh.—Neville v. Merchants’, etc., 
Mut. Ins. Co., 19 Oh. 452; Suydam 
v. Columbus Ins. Co., 18 Oh. 459. 

Or.—Sproul v. Western Assur. Co., 
33 Or. 98; 54, P 180; Dodd v..cHome 
Mut: Ins, Co, 22)-Ors3, 28 P.-881, .29 
P 8; Hardwick v. State Ins. Co., 20 
Or. 547, 26 P 840. 

Tex.—Westchester F. Ins. Co. v. 
Robinson, (Civ. A.) 192 SW 793. 

Va.— Haden v. Farmers’, ete, F. 
Assoe., 80 Va. 683. 

W. Va.—Croft v. Hanover F. Ins. 
Co., 40 W..Va. 508, 21 SE. 854, 52 
AmSR 902. 

Specific performance generally see 
Specific Performance [36 Cyc 528]. 


72. See cases supra note 71. 
73. U. S.i—Franklin F. Ins. Co. v. 
Colt, 20 Wall, .560, 22 L. ed. 423; 


Commercial Mut. Ins. Co. v. Union 
Mut. Ins. Co., 19 How. 318, 15 lL. ed. 


636; Tayloe v. Merchants’ F.. Ins. 
Co., 9 How. 390, 13 L. ed. 187. 
Ind.—Western Assur. Co. v. Mc- 


Alpin 23) Ind.A. 220,055 NH 119, 77 
AmSR 423. 

Ky.—Howard Ins. Co. v. Owen, 94 
Ky. 197, 21 SW 1087, 14 KyL 887; Se- 
curity F. Ins. Co. v. Kentucky M. & 
F. Ins. Co., 7 Bush 81, 3 AmR 301. 

Md.—Pheenix Ins. Co. v. Ryland, 69 
Mad. 437, 16 A 109, 1 LRA 548. 

Miss.—Franklin F. Ins. Co. v. Tay- 
lor, 52 Miss. 441. 

Mo.—Baile v. St. Joseph F. & M. 
Jns: Costs Mor 374. 

N. H.—Gerrish v. German Ins. Co., 
5a. NG. 7855. 

N. Y.—Whitaker v. Farmers’ Union 
Ins, -Co.; 29° Barb. 312; Bunten  v. 
Orient Mut. Ins. Co., 21 N. Y. Super. 
448 [aff 1 Abb. Dec. 257, 2 Keyes 
667, 31 HowPr 640]; Carpenter v. 
Mutual Safety Ins. Co., 4 Sandf. Ch. 
408. 

Oh.—Palm v. Medina County Mut. 
BE. Ins. Co., 20 Oh. 529. 

Or.—Sproul v. Western Assur. Co., 
33 Or. 98, 54 P 180; Dodd v. Home 
Muti Insyy Coy 422 OF 13.428 a7 18815629 
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additional insurance is indorsed upon a policy pre- 
viously issued, the stipulations contained therein 
are to be treated as constituting the basis of the 
new contract in so far as they are applicable.”° 
[§ 39] 6. Enforcement—a. In Equity. A court 
of equity will grant relief for breach of a valid 
contract to issue a policy of insurance by com- 
pelling the delivery of the poliey,7! although the 
loss has already oceurred;’? and in such equitable 
action the court may and can properly, on proof 
of a loss for which recovery could be had under the 
policy if it had been issued, enter a money judgment 
for the recovery of the loss.73 
issue a policy must be clearly established.74 
b. By Action at Law.” 
not required to seek relief in equity. He may sue 
at law for breach of the contract to insure,’® and re- 


But the contract to 
An insured is 
Pass 


Va.—tInterstate F. Ins. Co. v. Mc- 
Fall, 114 Va, 207, 76 SE 293; Wooddy 


v. Old. Dominion Ins. Co., 31 Gratt. 
Giza Nai) 3625 95.1. Amine tee, 
W. Va.—Croft v. Hanover F. Ins. 


Co. 40 W. Va. 508, 21 SHE 854, 
AmSR 902. 

[a] Extent of liability—Where, 
by agreement with an agent, nine 
hundred dollars insurance was placed 
on a store building, warehouse, and 
barn, which constituted in fact a sin- 
gle structure, but the policy was not 
delivered, insurer’s liability on total 
destruction was not affected by the 
fact that there had been no appor- 
tionment of the risk at the time of 
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the fire. Interstate F. Ins. Co. v. 
McFall, 114 Va. 207, 76 SE 293. 
74 Neville v. Merchants’, etc, 


Mut. Ins. Co., 19 Oh. 452; Suydam v. 
Columbus Ins. Co., 18 Oh. 459; Dodd 
v. Home, Mut; Insj\Co., 22 Or. 3,728 
IBA poke Pee Bie 

75. Actions on agreement to re- 
new see infra § 108. 

Evidence of executory contract see 
infra § 734, 

76. Ala.—Commercial F. Ins. Co. 
v. Morris, 105 Ala. 498, 18 S 34; Home 
Ins. Co. v. Adler, 71 Ala. 516; Hart- 
ford .F. Ims.*iCoev., Ollinger;, <etc), 
ae Dock,.Co7e 16 Adan-Ar 302) EES 
oa. 

Cal.— Gold v. Sun Ins. Co., 73 Cal. 
216, 14 P 786. 

Ill—Firemen’s Ins. Co. v. Kuess- 
ner, 164 Ill. 275, 45 NE 540. 

Ind.—Peoria M. & F. Ins. 
Walser, 22 Ind. 738; Prudential Ins. 
Con Ve Sullivan,, 2isalnd ssh one Oso) 
NE 873; Western Assur. Co. v. Mc- 
Alpin, 235 Inds A. 220; 55: NE +119, 
77 AmSR 4238. 

Ikan.—Phoenix Ins, Co. 
9 Kan. A. 644, 58 P 1024. 

Mass.—Sanford y. Orient Ins. Co., 
mle Mass. 416, 54 NE 883, 75 AmSR 

Nebr.—Wilken vy. Capital F. Ins. 
Co., 99 Nebr. 828, 157 NW 1021. 

N. Y.—Hicks v. British America 
Assur. Co., 162 N. Y. 284, 56 NE 743, 
48 LRA 424 [rev 13 App. Div. 444, 
43 NYS 623]; Ellis v. Albany City F. 
Ins. Co., 50 N. Y. 402, 10 AmR 495. 
faff 4 Lans. 433]. 

Or.—Sproul v. Western Assur. Co., 
33 Or. 98, 54 P1803; Hardwick v. 
State Ins. Co., 20 Or. 547, 26 P 840. 

Wash.—Chenier v. Insurance Co. 
of North America, 72 Wash. 27, 129 
Eye 48 LRANS 319, AnnCasi914D 
649. 

Ont.—Jones v. Provincial Ins. Co., 
16 Uy, Cy Q. Bs ART. 

And see generally supra § 34, 

[a] A suit to enforce insurer’s 
liability may be brought on the pre- 
liminary contract for insurance as 
well as on the policy itself. Fire- 
men’s Ins. Co. v. Kuessner, 164 IIl. 
275, 45 NE 540; Cottingham v. Na- 
tional Mut. Church Ins. Co., 209 Ill, 
A. 557; Philadelphia F. Ins. Co. v. 
Sinsabaugh, 101 Ill. A. 55, 


Coneva 


v. Ireland, 


gence in protecting himself from loss.7® 

Termination by Issuance of Policy. 
When a policy is issued and accepted in pursuance 
of a parol agreement for insurance, the liability 
under the executory contract is terminated, and 
such contract is merged in the policy,’® the facet 
that the policy does not follow the terms of the pre- 
liminary contract being immaterial if the policy 
is accepted and acted upon by insured.*® 
liability of the company under the executory con- 
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cover as damages the amount which could have 
been recovered had a policy been issued in accord- 
ance with the terms of the executory agreement.’” 
Where the contract to insure is breached before loss, 
the measure of damages is the difference between 
the cost of insuring elsewhere and under the con- 


tract, provided the insured uses 


peTay <7: 


[b] A policy not executed will not 
support an action, but an action may 
nevertheless be predicated upon a 
valid agreement to insure and to is- 
sue a policy. Peoria M. & F. Ins. 
Co. v. Walser, 22 Ind. 73. 

{[c] Pleading.—(1) Special count 
necessary. Concordia F. Ins. Co. v. 
Heffron, 84 Ill. A. 610. (2) In an 
action on an oral contract to insure, 
where nothing is said as to payment 
of the premium, and a credit is con- 
templated between the insurance 
agent and insured, an averment that 
the premium was paid is surplusage, 
since payment is unnecessary to give 
a right of action. Western Assur. 
Co. v. McAlpin, 23 Ind. A. 220, 55 NE 
119, 77 AmSR 4238. 

77, U. S.—Humphrey v. Hartford 
BY sinseeCol, 2) hy. Cas. INOS, 6,974; 
6,875, 15 Blatchf. 35, 504. 

Ala.—Commercial F. Ims. Co. v. 
Morris, 105 Ala. 498, 18 S 34. 

Ind.—Western Assur. Co. v. McAI- 
Dimecs tnd. A. -220-55" INE O N07 
AmSR 423. 

Kan.—Preferred Acc. Ins. 
Stone, 61 Kan. 48, 58 P 986. 

N. Y.—Hicks v. British America 
ASSUL A ©On LOZ INN Yo 284,806 INE 
743, 48 LRA 424; Angell v. Hart- 
Tord a ins. COs tHoe Ne eal Gl, be. 
AmR 322; Ellis v. Albany City F. 
Ins. Co., 50 N. Y. 402, 10 AmR 495 
faff 4° Lans. 433]; Hickey v. Hart- 
ford F. Ins. Co., 92 Hun 192, 36 NYS 
329; Guggenheimer v. Greenwich F. 
Ins. Co., 9 NYSt 316; Rockwell v. 
Hartford F. Ins. Co., 4 AbbPr 179. 

Or.—Sproul v. Western Assur. Co., 
83 Or: 98, (54 PR. 180. 

Wis.—Campbell v. American F, Ins. 
Co., 73 Wis. 100, 40 NW 661. 

7g. Hartford F. Ins. Co. v. Ollin- 


CO. Vie 


ger, etc., Dry Dock Co., 16 Ala. A. 
302, 77 S 452. 

79, Ark.—Harrower v. Insurance 
Co. of North America, 222 SW 39. 

Ky.—Howard Ins. Co. v. Owens, 
13 KyL 287. 

Me.—Greenlaw v. Aroostook Coun- 
tye Patrons: ) Mute He ins,= Co.s iL T 


Me. 514, 105 A 116. 

Mass.—Mowles v. Boston Ins. Co., 
226 Mass. 426, 115 NE 666. 

Mich'—Kleis v. Niagara F. 
Co., 117 Mich. 469, 76 NW 155. 

Mo.—Giddings vy. Phcenix Ins. Co., 
90 Mo. 272, 2 SW 139. 

N. J.—Watertown Agricultural Ins. 
Cone Ven HItZ, | OlmNee de llss, 2 lis so aN 
910. 

Or.—Greenberg v. German Ameri- 
Ins. Co., 838 Or. 662, 160 P 586, 
P 820. 

S. C.—Young. v.. St. Paul . .& M: 
COS 68 WalOa 6S lg) 14. 9H) OSL, 

[a] Rule applied. — Where plain- 
tiff obtained a policy providing for 
payment of a part only of the pre- 
mium in cash, and the balance by 
note, which plaintiff executed, such 
policy merged an antecedent agree- 
ment for the issuance of insurance 


Ins. 
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reasonable dili- 


[§ 42] 


But the 


for a cash premium. Graham v. Mer- 
cantile Town Mut. Ins. Co., 110 Mo. 
A. 95, 84 SW 932. 

80. Greenberg v. German Ameri- 
can’/Ins. Co., 83 Or. 662, 160 P 536, 
163 P 820. 

[a] Illustration.—Where a policy 
issued pursuant to oral agreement 
did not follow the agreement, and 
the policy which should have been 
issued would have been subject to 
a statute prescribing the time for 
commencing the suit, insured can- 
not recover on the oral agreement 
independent of the policy, where the 
suit was not brought within the time 
limited by such law. Greenberg v. 
German American Ins, Co., 83 Or. 662, 
160 P 536, 163 P 820. 

81. U. S.—Kerr v. Milwaukee Me- 
chanics’. Ins, ,Co., 117 Wed. 442). 54 
CCA 616; Abraham v. North German 
Ins; Co.,. 40° Fed). 717; Humphry —v. 
Hartford FH. Ins, Co:,°12"8 Cas! No: 
6,875, 15 Blatchf. 504; Delaware Ins. 
Co: Vv. Hogan, 7 BY Cas Now. 3, 65,92 
Wash. ‘©. Co 4. 

Ky.—Howard Ins. Co. v. Owen, 94 
Ky. 197, 21 Sw 1087, 14 Kyl 881; 
Franklin F. Ins. Co. v. Hewitt, 3 B. 
Mon. 2381. 

Md.—Mutual F. Ins. Co. v. Gold- 
stein, 119 Md. 83, 86 A 35, AnnCas 
1914C 723, 

Mich.—Lawrence vy. Griswold, 30 
Mich. 410. 

Minn.—Salisbury v. Hekla F. Ins. 
Co., 32. Minn. 458, 21 NW 552. 

Mo.—Hearsh v. German Ins, Co., 
130 Mo. A. 457, 110 SW 23. 

Nebr.—Nebraska, etc., Ins. Co. v. 
Beh ices 27 | Nebr’ 541," 438% NW 
ol. 

N. Y.—Bunten v. Orient Mut. Ins. 
Co., 21 N. Y. Super. 448 [aff 1 Abb. 
ail 257, 2 Keyes 667, 31 HowPr 

Oh.—Dayton Ins. Co. v. Kelly, 24 
Oh. St. 345, 15 AmR 612, 

Can.—Liverpool, ete. Ins. Co. v. 
Wyld, 1 Can. S. C. 604 [aff 23 Grant 
Ch. €U.-@!) 442). 

82. U. S.—Snell v. Atlantic F. & 
Meine ’'Con 398 Unis. 8b; . 2onelaed. 
52. 

Ky.—Franklin F. Ins. Co. v. Hew- 
itt, 3 B: Mon. 231. 

Mass.—Bennett v. City Ins. Co., 115 
Mass, 241. 

Mo.—Lungstrass v. German Ins. 
Co., 48 Mo. 201, 8 AmR 100. 

N. J.—Millville Mut. M. & F, Ins. 
Co. v. Collerd, 88 N. J. L. 480. 

N. Y.—Pratt v. Dwelling-House 
Mute F. Ins: “Co., 1130) INGE Y.F206% 29) 
NE 117; Kelly v. Commonwealth Ins. 
Co., 23 N. Y. Super. 82; Guggenheimer 
v. Greenwich F. Ins. Co. 9 NYSt 


Kelly v. Commonwealth Ins, 
Co., 28 N. Y. Super. 82: 
84, Fla.—New Orleans Ins. Assoc, 
v. Boniel, 20 Fla. 815. 
Ga.—Crutchfield v. Dailey, 98 Ga. 


462, 25 SE 526; Pennsylvania F. Ins. 


a 


[$§ 40-42 


tract is not merged in a policy which does not con- 
form to the terms of ‘the preliminary agreement 
and is not accepted as a substitute therefor.*+ And 
if, although there is an attempt to issue a policy, 
such policy does not become valid as a contract 
of insurance by reason of lack of assent thereto 
of the company or insured, the oral contract of 
insurance continues in force.*? 
for the premium, without insisting upon it or 
tendering a valid policy, does not terminate the 
oral insurance.®> ~*~ 

F, Mutuality—1. 
der a contract of insurance effectual as against 
either party there must be mutuality of obligation.** 
The minds of the parties must come together in 
mutual agreement on every material point,®*® includ- 
ing the subject matter, the risk insured against, the 


The mere demand 


In General. To ren- 


Co. v. Sorrells, 23 Ga. A. 398, 98 SE 
858; Harper v. Ginners’' Mut. Ins, 
Co., 6 Ga. A. 139, 64 SE 567. 

Tll.—Manchester F. Assur. 
Benson, 66°Tll. A. 615. 

Iowa.—Waterloo Lumber Co. v. 
Des Moines Ins. Co., 158 ‘Iowa 563, 
138 NW 504, 51 LRANS 589. 

Mass.—Wilson v. New Hampshire 
a Ins. Co., 140. Mass. 210, 5 NE 

Mich.—Zimmerman v. Dwelling- 
House Ins. Co., 110 Mich. 399, 68 NW 
215, 33 LRA 698; Faughner v. Manu- 
facturers’ Mut. F. Ins. Co., 86 Mich. 
536, 49 NW 643. 

Nebr.—Stephenson v. Germania F. 
Ins. Co., 100 Nebr. 456, 160 NW 962, 
LRAI1917D 307. 

N. Y.—More v. New York Bowery 
BS Ins. .Co,) 130 ON Pe VSS tse 9 NB) 
757 [rev 55 Hun 540, 10 NYS 44]; 
Brooklyn First Baptist Church v. 
Brooklyn F. Ins. Co., 28 N. Y. 153 [aff 
23 HowPr 448]. : 

N. C.—Roberta Mfg. Co. v. Royal 
Hxch. Assur. Co.j\1614°N.-“6e 88) 006 
SE 865. 

Pa.—Schaffer v. Mutual F. Ins. Co., 
89 Pa. 296. 

Ss. D.—Brink v. Merchants’, 
United Mut. Ins. Assoc., 
235, 95 NW 929. 

W. Va.—Travis 
Co., 28 W. Va. 583. 

Wis.—John R. Davis Lumber Co. 
v. Scottish Union, ete. Ins. Co., 94 
Wis. 472, 69 NW 156; Sheldon v. 
okie F.. Ins. Co!, 65 Wis. 436, 27 NW 

Ont.—Doherty v. Millers, ete., Ins. 
Co., 4 OnterL. 308. 

Application or offer and accept- 
ance see infra §§ 43-47. 

Mutuality generally see Contracts 
§§ 46-121. 

85. Ga.—Harper v. Ginners’ Mut. 
Ins. Co., 6 Ga. A. 189, 64 SH-567. 

Kan.—Johnson v. Mennonite Mut. 
Fk. Ins. Co., 100 Kan. 58, 163 P 1074 
[reh den 100 Kan. ‘450, -165 P 
275]. 

Ky.—Dixie F. Ins. Co. v. Wallace, 
153 Ky. 677, 156 SW 140, AnnCas 
1915C 409. 

Miss.—Scottish Union, ete., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9. 

Mo.—O’Connor vy. Columbia Ins. 
Co., 169 Mo. A. 150, 152 SW 396. 

Nebr.—Stephenson- v. Germania F. 
Ins. Co., 100 Nebr..456, 160 NW 962, 
LRA1917D 307. 

N. Y.—Kenyon Paper Co. v. Lloyds, 
124 App. Div. 886, 109 NYS 311. 

Or.—Cranston v. Califernia Ins. 
Cot. 9.4°On, 369,185, 292% 

Wash.—Ogle Lake Shingle Co. v, 
National Lumber Ins. Co., 68 Wash. 
185, 122 P 990. 

W. Va.—Bell vy. Peabody Ins. Co., 
49 W. Va. 437, 38 SE 541. 

Wis.—John R. Davis Lumber Co. 
v. Scottish Union, ete., Ins. Co., 94 
Wis. 472, 69 NW 156. 


Co. v. 


etc., 
LTASS* BD: 


v. Peabody Ins. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 42-45] 


duration of the risk, the amount of indemnity, and 
the premium to be paid;8* and if there is any lack 
of agreement as to any essential feature of the 
contract, the contract cannot be enforced as bind- 
ing on either party.’? All these essentials need not, 
however, be expressly agreed upon but may be 
understood from custom, course of dealing, or other 
circumstance from which assent may fairly be im- 
A policy in which the date for the ter- 
mination of the risk is left blank, under an agree- 
ment that either party may insert a date, is not 
void,’® and receipt of the premium to a day certain 
estops insurer from denying the validity of the pol- 
If insured is discharged in 
bankruptcy, so that he is released from liability on 
his premium note, the mutuality of the contract is 
thereby destroyed and insurer is no longer liable. 

[§ 43] 2. Application or Offer, and Acceptance 
As in other contracts,®? a con- 
tract of fire insurance consists generally of two 


plied.88 


icy to that time.°° 


—a. In General. 


86. Ga.—Todd v. German-Ameri- 
con ins; €o..> 26 Ga. Ay 789° 59. SE 


Ill.— People’s Ins. Co. v. Paddon, 8 
Ill. A. 447 [aff 107 Ill. 196]. 
Ind.—Ohio Farmers’ Ins, Co. v. 
Belly blinds: A. -'3'77,..:99.) NH 812; 
Posey County Fire Assoc. v. Hogan, 
37 Ind. A. 573, 77 NE 670. 
N. J.—Smith, etc., Co. v. Prussian 
ria ins. Coy -685N. J. a. 6745" 4 A 
458. 
N. Y.—Tyler v. New Amsterdam F. 
BHSA©O.,. 2 Ne Ye SUper. Lol 
: Oh.—Ensel v. Lumber Ins. Co., 88 
Oh. St. 269, 102 NE 955. 

- Okl.—Dorman v. Connecticut F. Ins. 
Co., 41 Okl. 509, 1389 P 262, 51 LRANS 
873; Shawnee Mut. F. Ins. Co. v. 
McClure, 39 Okl. 535, 135 P 1150, 49 
LRANS 1054. 

Va.—Haskin v. Agricultural F. Ins. 
Co., 78 Va. 700. 

And see cases infra note 87. 

Executory or preliminary contracts 
see supra § 37. 

87. U. S.—Eames v. Home Ins. 
Co., 94 U. S. 621, 24 L. ed. 298; Ham- 
blet v. City Ans. Coit, 86 Fed.) 118. 

Ga.—Harper v. Ginners’ Mut. Ins. 
Co., 6 Ga. A. 139, 64 SE 567. 

Ill.—Strickler v. Umbdenstock, 200 
Ill, A. 20. 

Iowa.—Watrous v. Des Moines Ins. 
Co., 144 Iowa 551, 123 NW 171. 

Kan.—Johnson v. Mennonite Mut. 
HE. Ins. Co., 100 Kan. 53, 163 P1074 
{reh den 100 Kan. 450, 165 P 275]. 

Ky.—Dixie F. Ins. Co. v. Wallace, 
153 Ky. 677, 156 SW 140, AnnCas 
19LS5E 409. 

Mass.—Massasoit Steam Mills Co. 
v. Western Assur. Co., 125 Mass. 110; 
Goddard v. Monitor Mut. F. Ins. Co., 
108 Mass. 56, 11 AmR 307. 


Mo.—O’Connor v. Columbia Ins. 
Co., 169 Mo. A. 150, 152 SW 396. 
N. Y.—Brooklyn First Baptist 


Church v. Brooklyn F. Ins. Co., 28 
NASY e153: 

N. C.—Roberta Mfg. Co. v. Royal 
Hixchin Assur.) Co:,, 16l Nie. 88,176 
SE 865. 

S. D.—Nordness v. Mutual Cash 
Guaranty F. Ins. Co., 22 S. D. 1, 114 
NW 1092. 

Va.—Haskin v. Agricultural F. Ins. 
Co., 78 Va. 700. 

Wash.—Ogle Lake Shingle Co. v. 
National Lumber Ins. Co., 68 Wash. 
Lope) PI990) 

Wis.—Strohn y. Hartford F. Ins. 
Gol, 87 Wis: 625, 19,AmR 777. 

Ont.—Smith vy. City of London Ins. 
Co., 11 Ont. 38 [app dism 14 Ont. A. 
328 (app dism 15 Can. S. C. 59)]. 

[a] Subject matter.— (1) There 
was no mutual agreement where in- 
sured applied for insurance on a 
house on the north side of a rail- 
road, while the insurance agent ex- 
amined and insured a house on the 
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anece.®* 


for.% 


the company.°® 


[§ 45] c. 


south side. Dixie /Hs, lis. (Co. wv. 
Wallace, 153 Ky. 677, 156 SW 140, 
ArnCas1915C 409: (2) Where’ an 


owner of goods in a warehouse di- 
rected an insurance solicitor to tele- 
phone an order to place insurance on 
the goods, but the insurance com- 
pany understood the message to be 
to insure goods of such owner in 
another warehouse and so wrote the 
policy, there was no meeting of the 
minds of the parties. Strickler v. 
Umbdenstock, 200 Ill. A. 20. 

[b] Risk insured against is a 
requisite of the contract. O’Connor 
Vi Columbia y InsCo., £69) Mo: cas 
150, 152 SW 396. 

[c] Where duration of risk is left 
uncertain there is no complete con- 
tract. Strohn v. Hartford F. Ins. 
Co., 37 Wis. 625, 19 AmR 777. 

[d] Where the premiums had not 
been agreed upon, there was no valid 


insurance. Roberta Mfg. Co. v. Royal 
Exeh. Assur. -Co., 161 UN. oC) 188,--76 
SE 865. 


Acceptance varying from applica- 
tion see infra § 45. 

88. Todd v. German-American Ins. 
Co., 2 Ga. A. 789, 59 SH 94; Cotting- 
ham v. National Mut. Church Ins. 
Go, 209 “Ill. “A> 5573) Royal’ Ins.) Co. 
v. O. L. Walker Lumber Co., 24 Wyo. 
59, 155 P 1101, AnnCas1917E 1174, 
23 Wyo. 264, 148 P 340. 

Executory agreements see supra 


pean 
89. Imboden v. Detroit F. & M. 

Co. 31 (Mio) AG! 3.24: 

Imboden v. Detroit F. & M. 
91. Reynolds v. Ins. 
Co., 34 Md. 280, 6 AmR 337. 

92. See Contracts §§ 52-121. 

93. Hallauer v. Philadelphia Fire 
Assoc., 83 W. Va. 401, 98 SE 441. 
And see infra §§ 44, 45. 

94. Ill.—Peterson v. Hartford F. 
Ins. Co., 111 Ill. A. 466; People’s Ins. 
Co. v. Paddon, 8 Ill. A. 447 [aff 107 
Ti. 196]. 

Mass.—Thayer v. Middlesex Mut. 
F. Ins. Co., 10 Pick. 326. 

Mo.—Cole v. Niagara F. Ins. Co., 
126 Mo. A. 134, 103 SW 569. 

N. Y.—Diver v. London; ete) FB. 
Ins. Co, 9 NYSt 482; Sandford v. 
Trust EH. Ins. Co., 11 Paige 547. 

W. Va.—Hallauer v. Philadelphia 
Fire Asscc., 838 W. Va. 401, 98 SE 
441. ; 

Wis.—John R. Davis Lumber Co. 


v. Scottish Union, ete., Ins. Co., 94 
Wis. 472, 69 NW 156. 

95. Continental Ins. Co. v. Jen- 
kins, 9: Ky.-'Op:, 147, 5 InslLy) 514; 
Clark v. Insurance Co. of North 
America, 89 Me. 26, 35 A 1008, 35 
LRA 276. 

96. Carrigan v. Massachusetts Ben. 
Assoc., 26 Fed. 230. 


97. U. S.—Commercial Mut. Ins. 
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prerequisites, an offer or application and its aecept- 


[§ 44] b. Application or Offer. Generally speak- 
ing, there can be no contract of insurance until the 
appleation for insurance has been made in some 
form or manner by insured.®* 
cannot as against his prineipal effect a contract of 
insurance in favor of one who has not applied there- 
If what purports to be a signed application, 
containing answers to questions, is not in fact 
signed by the applicant but by a person acting 
without authority, the acceptance will not bind 


An insurance agent 


But no formal applieation is es- 


sential to the validity of the contract if it is in 
fact made and acted upon.®? 

Acceptance—(1) Necessity and Suf- 
ficiency Generally. To constitute a valid contract 
of insurance the application or offer must be ac- 
cepted by insurer,®* and while an acceptance may 
be inferred by the receipt and application of the 


Co. v. Union Mut. Ins. Co., 19 How. 
318, 15 L. ed. 636. 


Ill. People’s Ins. Co. vy. Paddon, 


8 Ill. A. 447. 
Ky.—Haddox v. Ohio Valley F., 
ete: ins Co. 188. Ky 680; 6223 “Siw: 


1009; Continental Ins. Co. v. Haynes, 
10 KyL 276. 

Me.—Clark v. Insurance Co. of 
North America, 89 Me. 26, 35 A 1008, 
35 LRA 276. 

Mo.—Moore v. Atlantic Mut.- Ins. 
Co., 56 Mo. 343. 

Oh.—Connecticut F. Ins. Co. v. 
Bennett, 1 OhS&CP 60, 1 OhNP 71. 

Pa.—City Ins. Co. v. Bricker, 91 
Pa. 488; Baldwin v. Pennsylvania F. 
Ins. €o.,; 20 Pas Super. 238. 

- W. Va.—Cleavenger v. Franklin F. 
Ins. Co., 47 W. Va. 595, 35 Si 998. 

Wis.—John R. Davis Lumber Co. 
v. Scottish Union, ete., Ins. Co., 94 
Wis. 472, 69 NW 156. 

98. U. S—Schultz v. Phenix Ins. 
Co}, atT PMedia 3752) previ ‘on other 
grounds 80 Fed. 337, 25 CCA 453]. 

Ga.—Firemen’s Fund Ins. Co. v. 
Rogers, 108 Ga. 191, 33 SE 954. 

Ida.—Easley v. New Zealand Ins. 
Coi,%d) das 593,751; P vas. 

Ill.—Attna Ins. Co. v. Maguire, 51 
Ill. 842; Miller v. Assureds’ Nat. Mut. 
L. Ins. Co., 164 Ill. A. 237; Manches- 
ae EF. Assur. Co. v. Benson, 66 Ill. A. 

Iowa.—Winchell v. Iowa State Ins. 
Co., 103 Iowa 189, 72 NW 503. 

Kan.—Picket v. German F. Ins. Co., 
39 Kan. 697, 18 P 903. 

Me.—Carleton v. Patrons’ Andro- 
scoggin Mut. F. Ins. Co., 109 Me. 79, 
82 A 649, 39 LRANS 951. 

Miss.—Scottish Union, ete., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9. 

N. Y.—Pratt v. Dwelling-House 
Mut.18. InseiCos T80eN. evar 206.7729 
NE 117; Bently v. Columbia Ins. Co., 
17 N. Y. 421; Kenyon Paper Co. v. 
Lloyds, 124 App. Div. 886, 109 NYS 
311; Mead v. Westchester F. Ins. Co., 
3 Hun 608 [aff 64 N. Y. 453]. 

N. D.—Wacker v. Globe F. Ins. Co., 
37 N. D. 13, 168 NW 263. 

Oh.—Krumm y. Jefferson F. Ins. 
Co., 8 Oh. Dec. (Reprint) 103, 5 Cine 
LBul 646. 

Okl.—Dorman v. Connecticut F. 
Ins. Co., 41 Okl. 509, 139 P 262, 51 
LRANS 8738; Shawnee Mut. F. Ins. 
Co. v. McClure, 39 Okl. 585, 1385 P 
1150, 49 LRANS 1054. 

Pa.—Ripka v. Annville Mut. F. Ins. 
Co., 36 Pa. Super. 517. 

Tex.—Merchants’, ete., Fire Under- 
ale v. Parker, (Civ. A.) 190 SW 
oso. 

Va.—Haskin v. Agricultural F. Ins. 
COM SIV Bae UOOk 

W. Va.—Hallauer v. Philadelphia 
eee Assoc., 88 W. Va. 401, 98 SE 
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premium,®® such inference may be negatived by 
other evidence.t The application itself sometimes 
provides that no liability shall attach until its ap- 
proval by the home office or a general agent of 
the company,? but such provision may be waived.* 
Under a by-law of a mutual insurance company 
providing that it shall be lable for losses oceur- 
ring after the application is received by the secre- 
tary until its rejection, the company is not liable 
for a loss occurring before the application reaches 
the secretary. Notice of rejection of an offer may 
properly be sent to a person who had previously 
acted for insured in obtaining insurance. The ac- 
ceptance of the offer or application completes the 
contract and binds insurer,® although the policy 
has not yet been issued or delivered.? The accept- 
ance must conform to the terms of the application,’ 
and if the terms are modified, or a counterproposal 
is made by insurer, there is no binding contract 
until such modification or counterproposal is ac- 
cepted by the applicant,® although if the applicant 
has paid the premium, he may recover it.1° Where 
the application stipulates that no lability shall at- 
tach until it is approved by the company’s general 
agent in another state, and such agent approves 
the same with a modification, it is not necessary 
to the completion of the contract that the agent 
should again approve the application after in- 
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sured has accepted the modification.1! Where the 
proposal to insure comes from the insurance com- 
pany, it must be notified of the acceptance thereof 
by insured,!? and if his acceptance is sent by mail 
the risk begins when the letter of acceptance is 
mailed.1* If, however, such acceptance does not 
comply with the offer of insurer in every particu- 
lar, but leaves something to further determination, 
there 1s no complete and binding contract.14 Where 
a customer of an insurance agency gives a general 
instruction that the agency shall keep certain prop- 
erty insured in a designated amount, his assent may 
be implied so as to give mutuality to a policy 
written by the agency to replace a policy which has 
become canceled by the insolvency of the original 
insurer, although he did not know of the substitu- 
tion of the policies until after the fire occurred, 
and the policy was never delivered to him.1® But 
where no such instruction is given, a substituted 
policy taken out by an insurance agent in another 


company without consent of insured is not a sub- 


sisting obligation,'’ and a consent obtained after 
the insured property is destroyed is not effective 
to bind the substituted insurer.18 The application 
or offer may be withdrawn before it is accepted,?® 
and when such withdrawal is made, a note given 
for the first preminm is not collectable.?° 

[§ 46] (2) Effect of Delay. Acceptance of the 


Wis.—Feldmeier v. Springfield F. & 
M. Ins. Co., 177 NW 583; Costello v. 
Grant County Mut. F. & M. Ins. Co., 
183° Wis. 361, 113 NW 6389; John 
R. Davis Lumber Co. v. Scottish 
Union, ete., Ins. Co., 94 Wis. 472, 69 
NW 156. 

Ont.—Doherty v. Millers, etc., Ins. 
Co., 4 Ont. L. 303, 1 OntWR 457 [app 
dism 2 OntWR 211]. 

99. Van Arsdale-Osborne Broker- 
age Co. v. Cooper, 28 Okl. 598, 115 P 
TE. : 

1. Dorman v. Connecticut F. Ins, 
eR 41 Ok1. 509, 1389 P 262, 51 LRANS 

%3. ; : 

2. Easley v. New Zealand Ins. Co., 
budday,593,. 51 P.418; Born .v._Home 
Ins. Co., 120 Iowa 299, 94 NW 849; 
Shawnee Mut. F. Ins. Co. v. McClure, 
39 Okl. 535, 185 P 1150, 49 LRANS 
1054; Merchants’, etc., Fire Under- 
writers v. Parker, (Tex. Civ. A.) 190 
SW 525. 

3. Cottingham v. National Mut. 
Church Ins.’ Co., 209 Ill...A.) 557; 

4. Goldberg v. Seneca, etc., Mut. 
ae Ins. Co., 170 Wis. 116, 174 NW 
558. 

5. Feldmeier vy. Springfield F. & 
M. Ins. Co., (Wis.) 177 NW. 588. 

6. Hallock v. Commercial, etc., 
Ins. Co., 26 N. J. LU. 268, [aff 27 N. J. 
L. 645, 72 AmD 379]; Bently v. Co- 
lumbia Ins. Co.,; 17 N. Y. 421; Hart- 
ford F. Ins. Co: v. Whitman, 75 Oh. 


Stir, 312;)5. 79<.,;NBi -459)27 95. AnnCas 
218. ‘ 

7. Ala.—Home Ins. Co. v. Adler, 
TT pA Vai i242, 


Tll.—Firemen’s Ins. Co. v. Kuess- 
ner, 164 Ill. 275, 45 NE 540; Cotting- 
ham v. National Mut. Church Ins. 
Cos 209 TI As 557. 

Ind.—New England F. & M. Ins. 
Co. v. Robinson, 25 Ind. 536. 

lowa.—Herring v. American Ins. 
Co., 123 Iowa 528, 99 NW 130. 

Kan.—Wilson v. German-American 
Ins. Co... 90> Kan, 355, 133) Bums. 

Okl1.—Van Arsdale-Osborne Broker- 
age Co. v. Cooper, 28 Okl. 598, 115 
ano. 
~W. Va.—Hallauer v. Philadelphia 
Fire Assoc., 88 W. Va. 401, 98 SH 
441. 

Que.—Anglo-American Ins. Co. v. 
LeBaron, 2 DomLR 877. 

{a] The issuance and delivery of 


a policy is proof of approval of the 
application, but is not exclusive 
proof. Van Arsdale-Osborne Broker- 
age Co. v. Cooper, 28 OK. 598. 115 P 
T79. 

Acceptance of policy see infra 
52. 

Delivery of policy see infra § 51. 
3. Strickler v. Umbdenstock, 200 
Tl. A. 20; Costello v. Grant County 
Mut. F. & M. Ins. Co., 133 Wis. 361, 
113 NW. 639, 

Conformity of policy to application 
see infra § 48. 

9. Born v. Home Ins. Co. 120 
Iowa 299. 94 NW 849; Cranston v. 
California Ins, Co., 94 Or. 369, 185 P 
292; Costello v. Grant County Mut. 
F. & M. Ins. Co., 133 Wis. 361, 113 
NW 639. See Ginners’ Mut. Under- 
writers’ Assoc. v. Fischer, (Tex. Civ. 
A.) 222 SW 285 (offer held accepted 
unconditionally). 

[a] Rule applied.—Where a per- 
son applies for insurance for one 
year to an agent representing more 
than one company, and receives no 
policy, but his application is ac- 
cepted for three years, without his 
knowledge until after the fire either 
of the longer term or-of the com- 
pany which had issued the insurance, 
there is no contract. Costello. v. 
Grant County Mut. F. & M. Ins. Co., 
133 Wis. 361, 1183 NW 639. 

10. Cranston v. California Ins. Co., 
94 Or. 369, 185 P 292 (where: insur- 
er’s counteroffer, embodied in the 
policy and covering notes it sent to 
brokers applying for insurance fer 
plaintiff, was not accepted by plain- 
tiff, plaintiff’s payment of premium 
would confer no rights, except the 
right to recover the payment as for 
money had and received). 

11. Born v. Home Ins. Co., 120 
Iowa 299, 94 NW 849. 

12. Pennsylvania F. Ins. Co. v. 
Sorrells, 123 .Ga.-7A.75398,,, 98° SE 
358. 

13. Tayloe v. Merchants’ F, Ins, 
Co;, How. (€UiaS.)41890;, ais viaated: 
187; Cottingham v. National Mut. 
Church Ins. Co., 290 ill. 26, 124 NE 
822 [aff 209 Ill. A. 557]. 

14. Phenix Ins. Co. v. Schultz, 80 
Fed. 887, 26 CCA 453 [rev 77 Fed. 
375]; Doherty v. Millers, etc. Ins. 
Co. 4 Ont.) L... 303, 1) OntwR 457 


: 


[app dism 2 OntWR 211]. 

[a] Ilustration.—After 
correspondence between 
insurance agents 
representing a corporation desiring 
insurance, the agents ‘telegraphed 
the brokers, “With specific form, can 
write $10,000 at 90 cents, if it will 
help you.” On the same day the 
brokers accepted this offer by riail, 
Saying that they inclosed forms, 
which they ‘trust will be specific 
enough and satisfy the companies.” 
Before receipt of this letter and in- 
closures, the property was destroyed 
by fire, and it was held that the mail- 
ing. of the letter left it unsettled 
whether the forms inclosed were suf- 
ficiently specific to satisfy the 
agents, andshence there was no meet- 
ing of minds, so as to form a binding 
contract. Phenix Ins. Co. v. Schultz, 
ee 337, 25 CCA 453 [rev 77 Fed. 

15. Todd v. German-American Ins. 
Co., 2 Ga. A. 789, 59 SE 94. 

16. Todd v. German-American Ins. 
Co., 2.Ga. A. 789, 59 SE 94. 

17. Peterson y. Hartford F. Ins. 
Co,, 111 Il. A. 466 [rev on other 
grounds 209 Ill..112, 70 NE 757]. 

[a] Illustration.—Where the agent 
of an insurance company receives a 
premium in exchange for a policy of 
insurance, and embezzles such pre- 
mium, and subsequently, in order to 
conceal his wrongdoing, obtains an- 
other policy from a different insur- 
ance company, and without consent 
of insured, through a mortgagee 
holding such first policy, makes a 
substitution of such second policy 
therefor, Such second policy is in- 
valid. Peterson v. Hartford F. Ins. 
Co., 111 Ill. *A. 466 [rev on’ other 
grounds 209 Til. 112, 70 NE 757). 

18. Waterloo Lumber Co. v. Des 
Moines Ins. Co., 158 Iowa 563.138 NW 
504, 51 LRANS 5389, 

19. Crutchfield| v. Dailey, 98 Ga. 
462, 25 SH 526; New York Lumber, 
ete., Co. v. People’s F. Ins. .Co., 96 
Mich. 20, 55 NW 434; John R. Davis: 
Lumber Co. v. Scottish Union, etc., 
Ins. Co. 94 Wis. 472, 69 NW 156: 
Wheelock vy. Clark, 21 Wyo. 300, 131 
P 35, AnnCas1916A 956. 

20. Wheelock v. Clark, 21 Wyo. 
300, 131 P 35, AnnCas1916A 956. 


extended 
eertain 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


and the brokers ' 


§§ 46-48] 


application in some form being essential to the 
validity of the contract, mere delay in acceptance 
of an application made,?! or failure to notify in- 
sured of the rejection of his application,2? will not 
as a general rule constitute a contract of insurance. 
So the fact, that the agent receiving the application 
and the accompanying premium does not return 
them. within a reasonable time to insured will not 
in itself give rise to a contract on the part of 
insurer.*° It has been held, however, in an action 
against an insurance company for damages because 
of the negligence of its agent in not forwarding 
an application, that after receiving the premium 
and without notifying the applicant of a refusal 
to insure, or offering to return the premium, neither 
the company nor its agent could escape liability 
merely because the applicant did not demand ac- 
tion on their part before a loss occurred.24 But 
where the application stipulates that there shall 
be no contract of insurance until the company ap- 
proves such application and evidences its approval 
by the issuance and delivery of.a policy, no cause 
of action for negligence can be based on the delay 
of the agent in transmitting the application to the 
company.*> The question is, in reality, whether it 
is the mutual understanding of the parties that the 
insurance shall not become binding until acceptance, 
or, on the other hand, that it shall become binding 
unless it is rejected. If the insurance company 


21. Ark.—National Union F. Ins. 
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insurance agent sent an application 


[26C.J.] 55 


has simply reserved the right to reject applications, 
unreasonable delay in formally accepting, or fail- 
ure to notify the insured within a reasonable time 
of the rejection, will amount to an acceptance ren- 
dering the company liable.?¢ 

[§ 47] (8) Authority of Agent. An agent hav- 
ing only authority to receive and transmit applica- 
tions does not bind the company by the acceptance 
of an application,?” nor is such agent authorized to 
reject applications.2® And an agent acting without 
the knowledge or consent of either party cannot 
make a valid contract of insurance.2® Authority 
of an agent to reject an application raises a pre- 
sumption of his authority to aecept.2¢ Whether the 
agent has authority or not is immaterial if the in- 
surance company ratifies his acts and consummates 
the contract. So an acceptance by insurer of an 
application made and approved by its agent for 
insurance on his own property will effect a valid 
contract, although the agent had no authority to 
give such approval.®? 

[§ 48] G. The Policy *°—1. Form and Requis- 
ites in General. The rules governing the formal 
requisites of written contracts generally *4 deter- 
mine the sufficiency of a policy of insuranee,®> in 
the absence of statutory provision on the subject.°¢ 
The policy must conform to the terms of the appli- 
cations,** and insured, without reading such policy, 
has the right to rely upon the presumption that it 


SOs 


Co. v. School Dist. No. 55, 122 Ark. 
179, 182 SW 547, LRAI916D 238. 

Ill. Winneshiek Ins. Co. v. Holz- 
grafe, 53 Ill. 516, 5 AmR 64. 5 

Iowa.—Atkinson vy. Hawkeye Ins. 
Co., 71 Iowa 340, 32 NW 371; Walker 
v. Farmers’ Ins. Co., 51 Iowa 679, 
2 NW. 583. 

Md.—Harp v. Grangers’ Mut. F. 
Ins. Co., 49 Md. 307. 

N. Y¥.—More v. New York Bowery 
He Ins. €o.5; 130 1 N.Y. 537,129; NE 
757 frev 55 Hun 540, 10 NYS 44]; 
Van Tassel v. Greenwich Ins. Co., 72 
Hun 141, 25 NYS 301. 

Okl.—Dorman v. Connecticut F. 
Ings :Cov,.41’° OK: 509,--139.. Bi .262,, 5% 
LRANS 873. 


Pa.—New York Union Mut. Ins. 
Co. v. Johnson, 23 Pa. 72. 
Ss. D—Brirk v. Merchants’, etc., 


United Mut. Ins. Assoc., 17 S. D. 235, 
95 NW 929. 

[a] An unaccepted application, ac- 
companied by the premium, although 
retained without notice of objection 
for five days and until the applicant 
has suffered loss, is not a contract 
of insurance. Dorman vy. Connecti- 


Guts “Ins.5Co,) 44 -,Ok1. 7509, /139),P 
262, 51 LRANS 873. 
22. U. S:—Aitna Ins. Co. v. Web- 


ster, 6 Wall. 129, 18 L. ed. 888. 

Iowa.— Winchell v. Iowa State Ins. 
‘Co.; 103 Iowa 189, 72 NW 503; Brown 
v. American Cent. Ins. Co., 70 Iowa 
390, 30 NW 647; Otterbein v. Iowa 
State Ins. Co., 57 Iowa 274, 10 NW 
667. 

N. Y.—More v. New York Bowery 
mM Ins. 1Co,, 130, Noe%. 5875129 .NE 
(Se 

Oh.—Hartford F. Ins. Co. v. Whit- 
man. 75 Oh. St. 312,).79; NB 459;,.9 
AnnCas 218. 

Pa.—Ripka v. Annville Mut. F. Ins. 
~Co., 86 Pa. Super. 517. 

23. Easley v. New Zealand Ins. 
Co., 5 Ida..593, 51 P 418; Armstrong 
v._State Ins. Co., i614, Iowa 9212, "16 
Nw 94; Trask v. German Ins. Co., 53 
Mo. A. 625; Dorman v. Connecticut 
F. Ins. Co., 41. Okl. 509,,139 P 262, 
51 LRANS 873. 

24. Johnson vy. Farmers’ Ins. Co., 
184 Iowa 630, 168 NW 264. And see 
Wilken v. Capital F.-Ins...Co., . 99 
Nebr. 8287 157 NW 1021 (where-an 


to a bank to be executed by the own- 
ers of the property, and the owners 
signed it, but it was not returned 
to the agent for more than ten days 
and after destruction of the _ prop- 
erty, the insurer was held liable on 
the ground that the delay of the bank 
was the act of the insurance agent). 

25. National Union F. Ins. Co. v. 
School Dist. No. 55, 122 Ark. 179, 182 
SW 547, LRA1916D 238. 

26. Commercial Union Assur. Co. 
v. State, 113 )Ind., 331, 15 °NE 518; 
Howard Ins. Co. v. Owen, 94 Ky. 
197, 21 SW 1037, 14 KyL 881; Agri- 
cultural Ins. Co. v. Yates, 10 KybL 
984; Continental Ins. Co. v. Haynes, 
10 KyL 276; Palm v. Medina County 
Mut. Ins. Co., 20 Oh. 529; Somerset 
County Mut. F. Ins. Co. v. May, 2 
WklyNC (Pa.) 48. And see Barnes 
v. Dominion Grange Mut. F.. Ins. 
Assoc., 22 Ont. A. 68 (where a judg- 
ment for insured was affirmed by a 
divided court). 

27: U. S.—Potter v. Phenix Ins. 
Co., 68 Fed. 382. 

Ark.—National Union F. Ins. Co. 
v, School Dist. No. 55, 122 Ark. 179, 
182 SW 547, LRA1916D 238. 

Iow1.—Strickland vy. Council Bluffs 
Ins. Co., 66 Iowa 466, 23 NW 926. 

La.—Stockton v. Firemen’s_ Ins. 
Co., 33, La. Ann. 577, 39. AmR 277. 

Nebr.—Lowe v. St. Paul F. .& M. 
Ins. Co., 80 Nebr. 499, 114 NW 586. 

Pa.—Ripka v. Annville Mut. F. Ins. 
Co., 36 Pa. Super. 517. ‘ 

28. Capital F. Ins. Co. v. King, 89 
Ark. 346, 116 SW 894. ‘ 

99. London, etc.,> F... Ins, Co... v. 
Turnbull, 86 Ky. 230, 5 SW 542, 9 
Kyl 544; Roberta Mfg. Co. v. Royal 


Mxeh.e Assur, :Co,, 6f; NoaCs 288, 576 
SE 865. \ 
30. Trask v. German Ins. Co., 53 


Mo. A. 625. if 

31. Hartford F. Ins. Co. v. Ollin- 
ger, etc, Dry Dock Co., 16 Ala. A. 
302,- 7741S .452;, Gibson: v... German- 
American Town Mut. Ins. Co., 85 
Mo. A. 41. 

32. Pratt v. Dwelling-House Mut. 
Bipyins. <Co,, ols0) N: Yo 206,29 NE 
117. 

33. Insurance policy defined sce 
Insurance. : 

Open or valued policies see infra 


34. See Contracts §§ 122-143. 


35. Lee v. Massachusetts F. & M. 
Ins. Co., 6 Mass. 208; Bushnell v. 
Farmers’ Mut. Ins. Co., 91 Mo. <A. 


523; Vining v. Franklin F. Ins. Co., 
89 Mo. A. 311; Imboden v. Detroit 
FR. & M. Ins. Co., 31 Mo. A. 321; Van 
Natta v. Mutual. Security Ins. Co., 4 
N. Y. Super. 490; Re Norwich Hqui- 
table, EY. Assur. Soc 5% I. Ts) Rept 
N. S. 241. 

{a] A by-law of a mutual insur- 
ance conipany, providing that a pol- 
icy may at the request of insured 
be indorsed payable to the mortgagee 
as his interest may, appear, is not 
obligatory, and hence a failure to do 
so does not relieve insurer from lia- 
bility. Loomis v. Jefferson County 
Patrons’ Fire Relief Assoc., 92 App. 
Div..601,. 87 NYS 5. 

36. See infra § 49. 

37. U. S. — McElroy v. British 
America Assur. Co., 94 Fed. 990, 36 
CCA 615. 

Colo.—Merchants’ Mut. F. Ins. Co. 
Vv. Harris, 51 Colo. 95, 116 Pi143% 

Jowa.—Rake v. Century F. Ins. Co., 
148 Iowa 170, 125 NW 207; Dryer 
v. Security FE. Ins. Co., 82 NW 494. 

Kan—German American Ins. Co. 
v. Darrin, 80 Kan. 578, 103 P 87. 

Mich.—Gristock v. Royal Ins. Co., 
87 Mich. 428, 49 NW 6384. 

Ont.—Davidson v. Waterloo Mut. 
pert Co. 9 (Ont: 394505 Ontaw es 

[a] Rule applied.—(1) An appli- 
cation, wherein applicant agrees that 
he will preserve his last inventory 
in an iron safe at night, or in some 
place secure against fire in another 
building, authorizes an_ iron-safe 
clause in the policy issued thereon 
extending to the last inventory, but 
not also to books of account. Ger- 
man American Ins. Co. v. Darrin, 80 
Kan. 578, 103 P 87. (2) Where an 
application was altered by insurer 
after it had been signed by insured 
and without his knowledge, and his 
attention was not called at any time 
to the change, and the policy was 
delivered with the statement that it 
was written in compliance with the 
application, the assurance was a 
waiver of any agreement that in- 
sured would notify the insurer if 


56 [26C.J.] 


does so conform.?8 


of insurer, 


the policy was not right. 


Century. F. Ins. Co., 148 Iowa 170, 
125 NW 207. 
Merger of executory contract in 
policy see supra § 41. > 
38. See cases supra note 37. 


39. Gristock vy. Royal Ins. Co., 
Mich. 428, 49 NW 634. 


87 


40. Kentucky Ins. Co. v. Jones, 
2 Ky. Op. 545. 
41. Wheaton v. Liverpool, etc. 


Ins. Co., 20 S. D. 62, 104 NW 850. 


42. Bushnell v. Farmers’ Mut. 
Ins. Co., 91 Mo. A. 523. 

43. Bushnell v. Farmers’ Mut. 
Ins. Co., 91 Mo. A. 523. 

44. Bushnell v. Farmers’ Mut. 
PnskCo,.5 91 Mo. At 523. 

Construction of stipulations on 
nia or back of policy see infra 

72. 

45. Loomis v. Jefferson County 


Patrons’ Fire Relief Assoc., 
Div. 601, 87 NYS 5. 

46. Loomis v. Jefferson County 
Patrons’ Fire Relief Assoc., 92 App. 
Div. 601, 87 NYS 5. 

47. Van Natta v. Mutual Security 
Ins. Co., 4 N. Y. Super. 490; White 
v. Hudson River Ins. Co., 7 HowPr 
(NEY) 341. 

48. Construction and operation see 
infra § 69. 

What law governs see supra § 25. 

49, See statutory provisions; and: 

U. S.—Stanton Co. v. Rochester 
German Underwriters’ Agency, 206 
Fed. 978 (Washington statute); 
Fries-Breslin Co. v. Star F. Ins. Co., 
154 Fed. 35, 88 CCA 147 (New Jersey 
statute). 

Conn.—British American Ins. 
v. Wilson, 77 Conn. 559, 60 A 293, 

La.—Stenzel v. Pennsylvania F. 
IMserCo, PLO Wa, LOO abs su city OS 
AmSR 481. 

Me.—Russell_ v. 
etc.,, Mut. EF. Ins. Co, 107 Me. 362, 
78 A 459; Rolfe v. Patrons’ Andro- 
pone Mut. Ins. Co., 106 Me. 345, 
76 
Ins. Co., 104 Me. 372, 71 A 1037, 20 
LRANS 1058. 

Mass.—Quinn v. Philadelphia Fire 
Assoc., 180 Mass. 560, 62 NE 980; 
Goodhue v. Hartford F. Ins. Co., 175 
Mass. 187, 55 “N’'1039"" Parker .‘v. 
Rochester German Ins. Co., 162 Mass. 
479, 39° NE 179. 

Mich.—Davis v. Insurance Co. of 
North America, 115 Mich. 382, 73 NW 
393; Steele v. German Ins. Co., 93 
Mich. 81, 53 NW 514, 18 LRA 85. 

Minn.—Heim v. American Alliance 
Ins. Co., 180 NW 225; Wild Rice 
Lumber Co! wv. Royal. Ins. Co., 99 
Minn. 190, 108 NW 871. 

Nebr.—State v. Howard, 96 Nebr. 
278, 147 NW 689. 

N. J.—Corlies v. Westchester F. 
Ens) (Co 92ONe de wl, 108) 5087 AS 152) 
Wick over eRoyal™ Exch. seAssur., 9087 
ING ie dae GONeu roe AS LOZ OZ a eAIN |S 
1074. 

N. Y.—Nelson v. Traders’ Ins. Co., 


92 App. 


Co. 


Oxford County, 


If insurer desires to make the 
policy different. in any respect from the application 
it must, in order to render it binding on insured, 
call his attention to the changes so made.*® 
variance between the policy and application as to 
the description of the property, due to the fault 
will not invalidate the policy.*? 
validity of a policy, the premium on which has been 
paid, is not affected by the omission of a statement 
therein of the amount of the premium.‘ 
of the insurance,** as well as the name of insured,** 
are sufficiently set forth if they are indorsed on 
the back of the policy and such indorsement is duly 
signed by the proper officers of insurer. 
dorsement stating in figures an amount of insurance 

different from that appearing on the face of the 

policy may be regarded as a misprision.44 A by-law 

Rake v.,181 N. Y. 472, 74 


879; Dunton v. Westchester F. | 
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But a 


The 


[§ 49] 2 


The terms 


An in- 


NE 421 [aft 86 
App. Div. 66, 88 ‘NYS 220]; Hicks 
v. British America Assur. Co., 162 
N. Y. 284, 56 NE 743, 48 LRA 424; 
Quinlan v. Providence Washington 


In Siea COR miko om Ne WY «soo Oneal IN a, 
28 AmSR 645; Belt v. American Cent. 
Ins. Co., 29 App. Div. 546, 53 NYS 


ol6. [aff 163 Ne-Y: 555, mem, 57 NE 
1104 mem]; Gough v. Davis, 24 Misc. 
245, 52 NYS 947 [aff 39 App. Div. 
639 57 NYS 11391): 

N. C.—Smith vy. National F. Ins. 
Co., 175 N. C. 314, 95. SE 562; Lea v. 
Atlantic F. Ins. Co., 168 N. C. 478, 84 
SE 8138. 


Oh.—Walsh v. Queen Ins. Co., 27 
Oy Cita Ct ler 
OKl.—Pheenix Ins. Co. vy. Hall, 60 


Okl. 30, 158 P 903; Shawnee Mut. 
F. Ins. Co. v. Grady County School 
oa Dist. No. °31, 44 Okl. 3, 143° P 
194. 

Or.—Cranston v. California Ins. 
CO:, 94 °Oxrs 369, 4186) E2925 

S. D—Hronish v. Home Ins. Co., 
33 S. D. 428, 146 NW 588; Lawyer 
v. Globe Mut. Ins: Cos, 25 Ss D. 549, 
127 NW 615. 

Wis.—Temple vy. Niagara F. Ins, 


Co., 109 Wis. 372, 85 NW 361; Vor- 
ous v. Phenix Ins. Co., 102 Wis. 
76, 78 NW 162; Straker v. Phenix 


Ins. Co., 101 Wis. 413, 77 NW 752. 
Can.—Anglo-American F. Ins. Co. 
v. Hendry, 48 Can. S. C. 577, 15 Dom 


LR 832 [dism app 29 Ont. L. 356]; 
Liverpool, ete., Ins. Co. v. Agricul- 
tural Sav... ete, Oo.) so Canes. 


945 BRE 932 pieee Ins. Co. v. 
Parsons, 4 Can. So-Cy 2b: 

Alta.—Boutry  v. yoni British, 
eterna nse: Co, (3 “Alita eliotn 45539) 
DomLR 414, [1918] 1 WestWkly 704; 
Morin v. Anglo-American Ins. Co., 3 
Alitae sduse gigas 

B. C.—Cope vy. Scottish Union, etc., 
nis COnmpeto usa Oy 

Man.—Green vy. Manitoba Assur. 
Co., 18 Man, 395. 

N. B.—Payson vy. Equitable F. Ins. 
Co., 38 N. B. 436. 

Ont.—Reddick v. Saugeen Mut. F. 


Ins." Coy Jb. Ont. A‘ 3633") Deviin’ v- 
Queen Ins. Co., 46 U. C. Q. B. 611; 
Parsons Vi Queen Ins! (Co 43°5U. 2 € 


Q.’ B. 271; Parsons v. Citizens’ Ins, 
Cg., 48 Wee: Qo Bi 26 Uirichs v. 
National Ins. Co., 42 U.C. Q. B. 141. 
{a] Scope of conditions.—Condi- 
tions, in terms, relating to mortgagor 
only are not applicable in part to 


mortgagee. Heilbrunn v. German 
Alliance Ins. Co., 202 N. Y. 610, 95 
NE 823. 

{b] If the statutory conditions 


are omitted, the policy, as against 
insured, will be considered as one 
without conditions of any kind. Mc- 
Intyre v. National Ins. Co., 5 Ont. A 
580; Parsons v. Queen Ins. Co., 43 
WC. QO. By 271s Frey” ve. Mutuals a. 
ins. :Co;,.43 (U.. CH OWB 102 se Uirich 
Via Rae. Ins, Co. 4220 Gs (Qua 
141. 


[$§ 48-49 


of a mutual insurance company providing that a 
policy may, at the request of insured, be indorsed 
payable to the mortgagee as his interest may ap- 
pear, is not obligatory,*® and hence a failure to so 
do does not relieve insurer from hability.** 
interest of insured in the property covered need not 
be stated in the policy.*’ 

Statutory Forms.‘*® 
dictions a standard form of fire insurance policy 
has been prescribed by statute.*® 
were enacted to protect insured and secure uniform- 
ity in fire insurance contracts,°° as well as to pro- 
tect insurance companies against fraud and imposi- 
tion on the part of insured,®! and the perils of 
alleged parol waivers by their local agents,>? and 
are within the power of the legislature to enact;°* 
although particular acts have been held unconstitu- 


The 


In many juris- 


Such statutes 


50. Mich.—Armstrong v. Western 
Manufacturers’ Mut. Ins. Co. 95 
Mich. 137, 54 NW 637. 

Minn.—Kollitz v. Equitable Mut. F. 
Ins. Co., 92 Minn. 234, 99 NW 892. 

N. Y.—Hicks v. British America 
Assur. Co., 162 N. Y. 284, 56 NE 743, 
48 LRA 424; Quinlan v. Providence 
Washington Ins. Co, 133 N. Yiiryaae, 
31 NE 31, 28 AmSR 645; Scharles v. 
Hubbard, 74 Misc. 72, 131 NYS 848. 

N, C.—Gazzam v. German Union F. 
Ins. [Co ab UN: C.. So0 Ce Es yaode 
AnnCasi912C 362; Commonwealth 
Mut. F. Ins. Co. v. Edwards, 124 
N. C. 116, 32 SE 404. 

S. D.—Lawver v. Globe Mut. Ins. 
Co., 25 S. D. 549, 127 NW 615. 

Wis.—Bourgeois v. Northwestern 
ve Ins. Co., 86 Wis. 606, 609, 57 NW 

Can.—Citizens’ Ins. Co. v. Parsons, 
4 Can. /S7 C215. 

“This act is broad and sweeping 
in its terms and scope. It aims to 
bring order out of chaos. Prior to 
its passage there were as many dif- 
ferent contracts of insurance as there 
were companies. The variations and 
differences between the conditions of 
the policies issued by the various in- 
surance companies were almost in- 
finite in number; new clauses and 
conditions were being constantly in- 
serted, generally ingeniously worded 
and obscurely printed; and, singu- 
larly enough, these new conditions 
were always in the interest of the in- 
surer, and not of the insured. To 
meet this condition, the act under 
consideration was passed.” Bour- 
geois v. Northwestern Nat. Ins. Co., 
supra, ; 

fa] “The object of such statutes 
was, practically, to have but one 
form of policy, instead of having a 
different form for each company do- 
ing business, and each company 
changing its form whenever by so 
doing it could escape the conse- 
quences of any new decision made by 
the court.” Straker v. Phenix Ins. 
Co., 101 Wis. 418, 419, °77 NW 752. 

51. Lawver v. Globe Mut. Ins. Co., 
25 S. D. 549, 127 NW 615. 

52. Hicks v. British America 
Assur. Co., 162 N. Y. 284, 56 NE 748, 
48 LRA 424; Moore v. Hanover F. 
Ins? Go.;7 V41 -Ne-Ve 219) 36. (NE 191: 
Tompkins v. Hartford F. Ins. Co., 22 
App. Div. 380, 49 NYS 184. 


Power’ to waive conditions see 
infra §§ 357-366. 
53. Me.—Opinion of Justices, 97 


Me. 590, 55 A 828. 
Minn.—Heim v. American Alliance 
Ins. Co., 180 NW 225. 
Nebr.—State v. Howard, 96 
278, 147 NW 689. 
Can.—Citizens’ Ins. Co. v. Parsons, 
4° @an. S.C. 215: 
Ont. Pees v. National Ins. Co., 
ADT Wana. 141. 
canen also Goanttegdnaal Law §§ 898, 
3 


Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 49-50] 


tional, not on the ground of want of legislative 
power, but because they attempted to delegate to 
the insurance commissioners legislative functions in 
framing the law and putting it in force.54 
the various statutes it has been held that the stand- 
ard policy may be used for joint insurance of real 
and personal property,®® that it need not be used 
in insuring property in another state,°° that it is 
not applicable to mutual insurance companies,®”? and 
that its adoption by statute does not invalidate an 
otherwise enforceable parol contract evidenced by 
The effect of these statutes is to de- 
prive the parties of the right to incorporate into 
the policy any provisions not embraced within the 
terms of the standard policy or specifically author- 
ized to be inserted therein,®® and if other provisions 
are inserted they will not be enforced, although 


a binder.5§ 


54 Mich.—King v. Concordia F. 
Ins. Co., 140 Mich. 258, 103 NW 616, 
6 AnnCas 87. 

Minn.—Anderson v. Manchester F. 
Assur. Co., 59 Minn. 182, 60 NW 1095, 
ey. 241, 50 AmSR 400, 28 LRA 

Mo.—Nalley v. Home Ins. Co., 250 
Mo. 452, 157 SW 769. 

Pa.—O’Neil v. American F. Ins. 
Co., 166. Pa. 72, 30 A 943, 45 AmSR 
650, 26 LRA 715. 

Wis.—Dowling v. Lancashire Ins. 
a6 92 Wis. 63, 65 NW 738, 31 LRA 

[a] In Nebraska in a case involv- 
ing the constitutionality of the stand- 
ard policy act directing the state 
insurance board to prepare a form 
of policy as nearly as practicable 
in the form known as the “New York 
standard,’ the court, although con- 
ceeding the correctness of the hold- 


ings in the cases cited supra this 
note, distinguishes them from the 
case under consideration on the 


ground that the Nebraska statute 
meant that the New York form 
should be adopted only so far aS was 
consistent with the provisions of the 
insurance code, and, properly con- 
strued, delegated to the board merely 
the ministerial or administrative 
duty of preparing and arranging, and 
not the legislative function of deter- 
mining tke form of, the policy. State 
v. Howard, 96 Nebr. 278, 147 NW 689. 

55. Fries-Breslin Co. v. Star F. 
Ins} Co., (154° Ped. 35; °83° CCA 147 
(New Jersey statute). f 

56. Loomis v. Lewis, 62 App. Div. 
Ad, 0l NYS) 62. 

57. Worachek v. New Denmark 
Mut. Home F. Ins. Co., 102 Wis. 81, 
78 NW 165. 

58. See supra § 36. 

59. Minn.—Heim v. American AI- 
liance Ins. Co., 180 NW 225; Wild 
Rice Lumber Co. v. Royal Ins. Co., 
99 Minn. 190, 108 NW 871; Kollitz v. 
Equitable Mut. F. Ins. Co., 92 Minn. 
254, 99 NW 892. 

Nebr.—State v. Howard, 96 Nebr. 
278, 147 NW 689. 

N.' ¥.—Hicks v. British America 
Assur. Co., 162 N. Y. 284, 56 NE 743, 
48 LRA 424; Hamilton v. Royal Ins. 
Co., 156 N. Y. 327, 50 NE $68, 42 LRA 
485 [rev 81 Hun 207, 30 NYS 714]; 
Heilbrunn v. German Alliance Ins. 
Co., 140 App. Div. 557, 125 NYS 374 
[aff 202 N. ¥. 610 mem, 95 NE 823]. 

Okl.—Palatine Ins. Co. v. Com- 
merce Trust Co., 175 P 930; Fidelity- 
Phenix F. Ins. Co. v. Jackson County 
School Dist. No. 62, 174 P 513. 

S. D.—Hronish vy. Home Ins. Co., 
33 S. D. 428, 146 NW 588; Lawver 


v. Globe Mut. Ins. Co., 25 S. D. 549, 
127 NW 615. 

Wis.—Bourgeois v. Northwestern 
Nat. Ins. Co., 86 Wis. 606, 57 NW 


347. 
[a] “The use of this form is com- 
pulsory and . its provisions not 


only constitute the contract between 
the insurer and the insured, but also 


FIRE INSURANCE 


Under 
sured.®1 


preseribed.® 


the law governing the rights of the 
parties.” Hronish v. Home Ins, Co., 
33 S. D. 428, 432, 146 NW 588. 

[b] No warranty can be added.— 
Wild Rice Lumber Co. v. Royal Ins. 
Co., 99 Minn, 190; 108 NW 871. 

Additional provisions authorized to 
be incorporated see infra notes 63-65. 

60. Palatine Ins. Co. v. Commerce 
Trust Co., (Okl.) 175 P 930; Fidelity- 
Phenix F. Ins. Co. v. Jackson County 
School Dist. No. 62, (Okl.) 174 P 513, 
614 [quot Cyc]. 

61. Armstrong v. Western Manu- 
facturers’ Mut. Ins. Co., 95 Mich. 137, 
54 NW 687. 

62. Austin v. ‘Calumet Ins. Co., 
232 Mass. 214, 122 NE 382; Hewins 
v. London Assur. Corp., 184 Mass. 
177, 68 NE 62. 

63. Me.—Rolfe v. Patrons’ Andro- 
scoggin Mut. :F.- Ins, Co., 106 Me. 
345, 76 A 879. 

Mass.—Quinn vy. Philadelphia Fire 
Assoc., 180 Mass, 560, 62 NE 980; 
Parker v. Rochester German Ins, Co., 
162 Mass. 479, 39 NE 179. 

Minn.—Wild Rice Lumber Co. v. 
oe Ins. Co., 99 Minn. 190, 108 NW 

us 

N. Y.—Scharles v. Hubbard, 74 
Mise. 72, 181 NYS 848. 

N. J.—Corlies v. Westchester F. 
TNs Cong 20 UNA wd) Pail O80 SoA. 
1527 

Okl.—Springfield F. & M. Ins. Co. 
v. Dickey, 174 P 235; Phcenix Ins, Co. 
v. Hall, 60 Okl. 30, 158 P 903. 

Can.—Laforest v. Factories Ins. 
Co., 538 Can. S. C. 296, 30 DomLR 265 
[dism app 24 Que. K. B. 543]; Anglo- 
American F. Ins. Co. v. Hendry, 48 
Can. S. C. 577, 15 DomLR 832 [dism 
app 29 Ont. L. 356]; Eckardt v. Lan- 
cashire EF Ins}'Co.,431 Can. S.-C.) 72 
[dism app 27 Ont. A. 373 (dism app 
29 Ont. 695)]; Citizens’ Ins. Co. v. 
Parsons, 4 Can, S. C. 215. 

Alta.—Morin v. Anglo-American 
Ins).Goius «Altay 124. 

B. C.—Cope v. Scottish Union, etc., 
Ins’ Cows: BA C.#3 29: 

Man.—Green v. Manitoba Assur. 
Co.,-13 Man. 395. ; 

N. B.—Payson v. Equitable F. Ins. 
Co., 38 N. B. 436. 

Ont.—Strong v. Crown F. Ins. Co., 
29 Ont. L. 33, 4 OntWN 1319, 13 Dom 
LR 686 [dism app 4 OntWN 584, 23 
OntWR 701, 10 DomLR 42, and app 
dism 48 Can. S. C. 577, 15 DomLR 
832, 50 CanLJ 75]; Devlin v. Queen 
Ims.2C0..0 46% Ux-C.- Q:5 Be 1611. eo Uiritch 
v. National Ins. Co., 42 U. €C. Q. B. 
141. 

{a] Tlustrations.—(1) Where an 
inSurance company fills the blank 
spage in the standard form of policy, 
stating the greatest amount of in- 
surance, it may, under Rev. St. c 49 
§ 4, by a rider attached to the policy, 
limit the extent of its liability. 
Rolfe v. Patrons’ Androscoggin Mut. 
F. Ins. Co., 106 Me. 345, 76 A 879. 
(2) Under a statute permitting ad- 
dition to a standard policy of provi- 
sions necessary clearly to express 


[§ 50] 3. Execution.®¢ 
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in some jurisdictions it has been held that the in- 
sertion of a provision not provided for in the 
standard policy does not avoid the contract, but 
merely renders it voidable at the option of in- 
And some statutes expressly provide that 
the failure of the insurance company to conform 
to the standard policy shall subject it to a fine, 
but that the contract is nevertheless binding on the 
company.®*. Additional or modifying provisions or 
conditions,®* not inconsistent with the terms of tke 
standard policy,®* are authorized by the statutes in 
some jurisdictions to be inserted or indorsed on the 
policy or attached thereto by separate slips or riders, 
but such additions or modifications will not bind 
insured unless written or printed in the manner 


The policy must be ex- 


the conditions of insurance, a rider, 
reciting that the policy is issued 
upon a warranty by insured that an- 
other company has insurance cover- 
ing the same property in the same 
proportions and at no higher rate, is 
valid. Scharles v. Hubbard, 74 Misc. 
72, 181 NYS 848. 

{b] More than one modifying pro- 
vision may be written or printed on 
the same slip. Rolfe v. Patrons’ An- 
droscoggin Mut. F. Ins. Co., 106 Me. 


345, 76 A 879. 
[c] The word “separate” as used 
in the statute providing for riders 


to be attached to policies, ‘on sepa- 
rate slips or riders” was used to ex- 
press the idea of something separate 
from, or not physically a part of, the 
policy, something originally distinct, 
apart from the policy, to be attached 
thereto. Rolfe v. Patrons’ Andro- 
scoggin Mut. F. Ins. Co., 106 Me. 345, 
16 ALLS TOs 

{d] Variations from standard form 
must be reasonable.—Anglo-Ameri- 
ean. Ins. ‘Cov. Hendry, 48 +Can. 
S. C. 577 [dism app 29 Ont. L. 356]; 
Pratt v. Connecticut F. Ins. Co., 19 
B. C. 449, 16 DomLR 798, 27 WestLR 
547, 6 WestWkly 579 [aff 12 DomLR 
645]; Hall Min., ete, Co. v. Con- 
necticut H. pins) Cos (1ss Bay Geis 
Payson v. Equitable F. Ins. Co., 38 
N. B. 436; Strong v. Crown F. Ins. 
Cor ai292 Ont, FL. 133,04 AONnEWING LS L9, 
13 DomLR 686’ [dism app 4 OntWN 
584, 23 OntWR 701, 10 DomLR 42, 
and app dism 48 Can: S. C. 577, 15 
DomLR 832, 50 CanLJ 75]; Cole v. 
London Mut. F. Ins. Co.,, 15 Ont. L. 
619, 10 OntWR 930; Lount v. London 
Mut. F. Ins. Co., 9 Ont. L. 699, 6 Ont 
WR 84; Eckardt v. Lancashire Ins. 
Co., 27 Ont. A. 373 [dism app 29 Ont. 
695, and app dism 31 Can. S. C. 72]; 
Reddick v. Saugeen Mut. F. Ins. Co., 
15 Ont. A. 363; McLaren v. Commer- 
cial, (Unions Assurit Com ei2o Ont 7A. 
279; May v. Standard F. Ins. Co., 5 
Ont. A. 605. 

64. Corlies v. Westchester F, Ins. 
Co:,8 99:2) FN. GI Les 1008p KOS, eA Se 
Scharles v. Hubbard, 74 Misc. 72, 1381 
NYS 848. 

65. Can.—Citizens’ Ins. Co. v. Par- 
sons, 4 Can. S. C. 215. 

Alta.—Morin v. Anglo-American 
Ins.cCojasy Altai a2; 

B. C.—Cope vy. Scottish Union, etc., 
ins} «Cot SviBw CiAs20, : 

Man.—Green v. Manitoba Assur. 
Co;,. 138? Mansi395% 

Ont.—McIntyre v. National Ins. 
Co., 5 Ont. A. 580; Devlin v. Queen 
Ins:: .Co.,: 46) Us, C.f@? Bi 611.) Sauvey. 
v. Isolated Risk, ete, Ins. Co., 44 
WU. (Gie@7e Bard 283) Ss Mcintyre ve uNa= 
tional Ins. ''Co.'44-U. Ci Qi BY 501; 
Prey ov oMotualiBy ainsiGow 143) UG. 
Q@. Bal02. 

[a] Coinsurance clause must be 
stamped upon policy in order to bind 
insured. Wanless v. Lancaster Ins, 
Co:, 23 Ont. A. 224: 

§ a What law governs see supra 
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ecuted by someone having authority to bind in- 
surer.6? It is usual for companies to execute blank 
policies in due form, and place them in the hands 
of agents, to be filled out and delivered; and under 
such method of doing business it is usual to stipu- 
late in the policy, as thus executed in blank, that 
it shall not be valid until countersigned by the 
Under such a stipulation a 
policy not so countersigned is invalid,®® although the 
requirement may be waived.’® It has been held that 
a statute making it unlawful for an insurance com- 
pany to write a policy unless countersigned by its 
duly authorized agent does not invalidate a policy 
signed by one assuming to act as agent, although 
If the policy purports 
to be countersigned, no further proof of the agent’s 
authority and signature is necessary unless the ex- 
ecution of the policy is properly put in issue."? 
Where an agent’s clerk wrote a policy in the agent’s 
absence, signing the agent’s name and accepting a 
portion of the premium, and the agent verbally 


agent who issues it.°° 


not its duly licensed agent.”4 


67. Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SH 
330; 7 AnnCas - 1134; Planters’, etc., 
Mut. F. Assoc. v. De Loach, 113 Ga. 
802, 89 SE 466. See Dickert v. Farm- 
ers’ “Mut.- Ins: Assoc., 5218S. -C: 412, 
29 SE 786 (signature of township 
director of mutual company not nec- 
essary when by-laws only require 
signing by general agent and coun- 
tersigning by president and insured) ; 
Fritzley v. Germania Farmers’ Mut. 
F. Ins. Co., 19 Ont. L. 49, 14 OntWR 
18 (policy held properly executed). 

68. See cases infra note 69. 

69. Ala.—Royal Exch. Assur. Vv. 
Almon, 202 Ala. 374, 80 S 456. 
Ind.—Peoria M. Fr. Ins: 

Walser, 22 Ind. 73. 

Ky.—Lynn v. Burgoyne, 13 B. Mon. 
400. 

Mass.—Badger v. American Popu- 
lar L. Ins. Co., 108 Mass. 244, 4 AmR 
547. 

Ont.—Walkerville Match Co. v. 
Scottish Union, etc., Ins. Co., 6 Ont. 
L. 674, 2 OntWR 1016. 

See infra § 65. 

Viclette v. Pennsylvania Ins. 
92 Wash. 685, 159 P 896, 161 P 


[a] “[The statute] does not make 
the policy void by its express terms 
and is for the purpose of placing re- 
strictions on insurance companies.” 
Violette v. Pennsylvania Ins. Co., 92 


Co! Gv: 


Wash. 685, 689, 159 P 896, 161 P 
343. 
72. Firemen’s Ins. Co. v. Barnsch, 


161 Ill. 629, 44 NE 285. 

73. Atlas Assur. Co., Ltd. v. Ket- 
tles, 144 Ga. 306, 87 SH 1. 

74, Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SE 
330, 7 AnnCas 1134. 

75. Delaware Ins. Co. v. Pennsyl- 
vania E. Ins. Co., 126 Ga. 380, 55 SE 
3o05,. 6 Ann€ais, 10's: 

76. Royal Exch. Assur, v. Almon, 
202 Ala. 374, 80 S 456. 

[a] Thus, where there was a 
stipulation that the policy should not 
be valid unless countersigned by a 
duly authorized agent, the insérting 
in the policy of pasters reading “at- 
tached to and forming a part of pol- 
icy No. ,’ and signed by the 
agent, did not countersign the policy. 
Royal Exch. Assur. v. Almon, 202 
Ala. 374, 80 S 456. 

77. Brown v.. Commercial F. Ins. 
Co., 21 App. (D. C.) 325; Mitchell v. 
‘Union Ins. Co., 45 Me. 104, 71 AmD 


529; National Banking, etc., Co. v. 
Knaup, 55 Mo. 154. 
78. Lindauer v. Delaware Mut. 


Safety Ins. Co., 138 Ark. 461 (if the 
‘eharter requires a seal insurer 
in a suit for recovery of a premium 


FIRE INSURANCE 


so provides.7§ 


Date. 
written date.’® 
[§ 51] 4. 


must be shown. 


cannot introduce an unsealed instru- 
ment in evidence). 

79. Lee v. Massachusetts F. & M. 
Ins. Co., 6 Mass. 208. 

80. Of written contracts generally 
see Contracts § 1381. 

81... U.. Si—German Ins») Co. iv. 
Downman, 115 Fed. 481, 58 CCA 213; 
Wilson -v./Queen-.Insir'Co., 5 Wed. 
674. 

Ark.—Lindauer v. Delaware Mut. 
Safety Ins. Co., 13 Ark. 461. 

Ga.—Jones v. Methvin, 97 Ga. 449, 
25 SE 318. 

Iowa.—Brown v. American Cent. 
Ins. Co., 70 Iowa 390, 30 NW 647. 

Ky—Blue Grass Ins. Co. v. Cobb, 
72 SW 1099, 24 KyL 2132. 

Mass.—Cunningham v. Connecticut 
F. Ins. Co., 200 Malss. 333, 86 NE 787; 
Myers v. Liverpool, etc., Ins. Ca., 121 
Mass. 338. 

N. J.—Millville Mut. M. & F. Ins. 
Co. v. Collerd, 38 N. J. L. 480. 

N. Y.—Walrath v. Hanover F. Ins. 
Co., 1389 App. Div. 407, 124 NYS 54; 
Morriss v. Home Ins. Co., 78 Misc. 
303, 189 NYS 674; Ikeller v. Hartford 
BE. Ins: Cos” 24° Mise, 1 136,753 N¥S 
323, 

N. C.—Roberta Mfg. Co. v. Royal 
Exch, Assur. Co., 161 N. C. 88, 92, 
76 SE 865 [quot Cyc]; Folb v. Phee- 
a Tis iiCose 109 8 IN C2568; shoe SE 
798. 

Oh.—Hartford F. Ins. Co. v. Whit- 
man, 75 Oh. St. 812, 321, 79 NE 459, 
9 AnnCas 218 [quot Cyc]. 

Pa.—Pennsburg Mfg. Co. v. Penn- 
sylvania F. Ins. Co., 16 Pa. Super. 
91, 

Tex.—St. Paul F. & M. Ins, Co. v. 
Garnier, (Civ. A.) 196.SW 980; Trav- 
elers’ Ins, Co. v. Jones, 82 Tex. Civ. 
A. 146, 73 SW 978. 

N. B.—Pacific Coast F, Ins. Co. v. 
Hicks, 42 N. B.. 294. 

[a] Authority of agent to deliver. 
—Green v. Star F. Ins. Co., 190 Mass. 
586, 77 NE 649. 

[b] Delivery by an agent whose 
authority is unrevoked will be bind- 
ing on the company, although in- 
sured has been notified of an inten- 
tion to revoke the authority of the 
agent. Lightbody v. North-American 
Ins: ©o.,, 123. Wend. "@N.7 Ys)" 18: 

82. New v. Germania F. Ins. Co., 
(Ind. A.) 82 NE 1005; Train v. Hol- 
land Purchase Ins. Co., 62 N. Y. 598 
[rev 1° Hun!'527, 3 'Thomps:, &~€: 
777];. Singer v. National F. Ins. Co., 
154 (Apps) Dive 8352139) INYSiri3i 5s 
American F. Ins. Co. v. Minsker 
Realty Co., 83 Misc. 1, 144 NYS 305; 
Holmes v.-Thomason, 25 Tex. Civ. A. 
389, 61 SW 504. 

83. Ala.—Stephenson v. Allison, 
165 Ala. 238, 51 :S 622, 188 AmSR 


Delivery.*° 
other evidence to show assent of the company to 
the making of a contract of insurance, delivery of 
the policy to insured,*! or his authorized agent,®* 


[8§ 50 51 


ratified his acts and accepted the balance of the 
premium before the loss, and delivered the policy, 
insurer was liable.?? 
for the signature is at the end of the matter which 
it attests,7* but it will be sufficient if, with intent 
to constitute a signing, the signature is inserted in 
another place,” although the insertion of ‘‘pasters’”’ 
signed by the agent has been held insufficient.’¢ 
Sealing. It is not essential that the policy be a 
sealed instrument,’ unless the charter of the insurer 


The usual and proper place 


A policy is not invalid because it has no 


In the absence of any 


But where the contract of insur- 


ance is otherwise complete, it is immaterial that. 
no manual delivery of the policy was made,°* or 
that it was delivered after a loss.54 


If the policy 


26; Phoenix Assur. Co. v. McAuthor,. 
116 Ala. 659, 22 S 9038, 67 AmSR 154. 

Ark.—House v. Davis, 130 Ark. 387, 
197 SW_ 693, 695 [quot Cyc]. 

Fla.—Hartford F. Ins. Co. v. Mc- 
Kinley, 74 Fla. 1&6, 77 S 226. 

Ga.— Todd. vy. German-American 
Ins. Co., 2 Ga. -A.:789, 59 SE 94. 

Ida.—Marysville Mercantile Co. v. 
a ae B.ulns. Cojctatdas: 3a, P24  F 

Ill—Milwaukee Mechanics’ Ins. Co. 
v. Graham, 181i Ill. 158, 54 NE 914. 

Kan.—Western Massachusetts Ins. 
Co. v. Duffey, 2 Kan. 347. 

Ky.—Western Assur. Co. v. Meuth, 
10 KyL 718; Springfield F. & M. Ins. 
Co. v. Jerkins, 9 KyL 932. 

La.—Woodruff v.. Columbus Ins. 
Co., 5 La. Ann. 697. 

Me.—Bragdon v. Appleton Mut. F. 
Ins. Co., 42 Me. 259; Loring v. Proc- 
tor, 26 Me. 18. 

\ Miss.—Scottish Union, etc., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9; Equitable F. Ins. Co. v. 
Alexander, 12 S 25. 

N. H.—Stebbins v. Lancashire Ins. 
Co.,.60 N. H. 65. 

N. C.—Roberta Mfg. Co. v. Royal 
Exch. Assur..€o., 161 N.C. ,88)) 93, 
76 SE 865 [quot Cyc]. 

Oh.—Hartford F. Ins. Co. v. Whit- 


man, 75. Oh. St. 312, 79 NE 459, 9 
AnnCas 218; Manchester F. Ins. Co. 
Ve Plato, 22 Oh. "Cik yOu. is bse4 


Okl.—Van Arsdale-Osborne Broker- 
age Co. v. Robertson, 86 Okl. 123, 128 
HL Ovi 

Pa.—Pennsburg Mfg. Co. v. Penn- 
sylvania F. Ins. Co., 16 Pa. Super. 
91; Smith vy. Sugar Valley Mut. F. 
Ins. Co., 5 Pa. Dist. 336; Consolidated 
Mfg. Co. v. West Chester F. Ins. Co., 
13) Par cConns2is 
_ Tex.—American Nat. Ins, Co. 
Blysard, (Civ. A.) 207 SW 162. 

W. Va.—Riley v. Adtna Ins. Co., 80 
W. Va. 236,92 SE 417, LRA1917B 983. 

Eng.—Adie v. Insurances Corp., 14 
T. L. R. 544. 

And see supra § 34. 

[a] Fire policy issued by clerk of 
insurance agent and left with the 
bank, of which the agent is cashier, 
for safe-keeping, in accordance with 
agreement with insured is effective 
without personal delivery tu insured. 
Marysville Mercantile Co. v. Home 
E.. INs,pCo.,.20 widavas Tse Lad Br 1026. 

84. U. S.—HPHl1 Dia Ins. Co. v. Sin- 
clair, 228 Fed. 833, 148 CCA 231. 

Ky.—Howard Ins. Co. v. Owens, 13 
Kyl 237. 

Mich.—Allen v. Patrons’ Mut. F. 
Ins. Co., 165 Mich. 18, 180 NW 196; 
Michigan Pipe Co. v. Michigan F., 
& M. Ins. Co., 92 Mich. 482, 52 NW 
1070, 20 LRA 277. 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


aaa re 


§§ 51-52] 


has been placed in the hands of insurer’s agent to 
be delivered to insured and nothing remains but 
to make such delivery, without any further action 
on the part of insured being necessary, except the 
mere formal act of receiving the policy, such agent 
is presumed to hold the policy for insured, and the 
contract is complete and binding,®* although insured 
did net know that a policy had issued.%¢ 
where insurer’s agent is made the agent of insured 
to keep his property insured and is notified of the 
cancellation of a policy, a substituted policy is ef- 
fective without actual delivery to insured.%? 
policy delivered to a mortgagee with consent of in- 
sured becomes effective,88 at least from the time of 
the acceptance of the application.®® 
of the parties as shown by their conduct or agree- 
ment will control as to what constitutes a delivery.®® 
In the absence of a requirement of manual delivery, 
the contract is complete when the policy is issued 
and mailed to the applicant,®+ or to insurer’s agent 


Miss.—Attna Ins. Co. vy. Renno, 96 

Wiss 172.5028 563. 
' Mo.—Keim v. Home Mut. . F. & M. 
ins; Coj742' "Mot-383) 9% “Amp “2978; 
Brownfield v. Phcenix Ins. Co., 35 Mo. 
A, 54. 

N. J.—Commercial Ins. Co. v. Hal- 
lock, 27 N. J. L. 645,,72 AmD 379. 

S. C.—Young v. St. Paul, etc., Ins. 
Co., 68 S. C. 387, 47 SE 681. 

Relation back to making of oral 
contract see infra § 98. 

85. U. S.—Franklin F. Ins. Co. v. 
Colt, 20 Wall. 560, 22 L. ed. 423. 

Ala.—Farmers’ Mut. Ins. Assoc. v. 
Stewart, 192 Ala. 23, 68 S 254; Ste- 
-phenson v. Allison, 165 Ala. 238, 51 
S 622, 138 AmSR 26; Phoenix Assur. 
Co. v. McAuthor, 116 Ala. 659, 22 S 
903, 67 AmSR 154. 

Ga.—Fireman’s Fund Ins. Co. v. 
Pekor, 106 Ga. 1, 31 SE 779; Williams 
v. Atlas Assur. Co., Ltd.,~22" Ga. A. 
661, 97 SE 91 (statutory provision). 

Ida.— Marysville Mercantile Co. v. 
Home F. Ins. Co., 21 Ida. 377, 121 P 
1026. 

Ill.— Drago v. Prudential Ins. Co., 
184 Ill. A. 618. 

Mass.—Wheeler v. Watertown F. 
Ins. Co., 131 Mass. 1. : 

Mich.—Lum v. U. S. Fire Ins. Co., 
104 Mich. 397, 62 NW 562; Dibble v. 
Northern Assur Co., 70 Mich. 1, 37 
NW 704, 14 AmSR 470; Home Ins. 
Co. v. Curtis, 32 Mich. 402. 

Webr.—Phcenix Ins. Co. 
28 Nebr. 124, 44 NW 97. ; 

N. H.—Morrison v. Insurance Co. 
of North America, 64 N. H. 137, 7 
A 378. 

N. J.—Hallock v. Commercial Ins. 
Co., 26 N. J. L. 268 [aff 27 'N. J. L. 
645, 72 AmD 3879]. 

N. C.—Roberta Mfg. Co. v. Royal 
Exch. Assur. Co., 161 N. C. 88, 93, 
76 SE 865 [quot Cyc]. 

Oh.—Newark Mach. Co. v. Kenton 
Co., 50 Oh. St. 549, 35 NE 1060, 
22 LRA 768. 

Ss. D.—Wheaton v. Liverpool, etc., 
Ins. Co.; 20 S. D. 62, 104 NW 850. 

W. Va.—Riley v. Attna Ins. Co., 80 
WwW. Va. 236, 92 SE 417, LRA1917E 
‘983. » 

[a] If the agent retains the pol- 
icy for his own personal security, for 
reimbursement of premium advanced 
for insured, the contract is binding 
on the company. Fireman’s Fund Ins, 
Co. v. Pekor, 106 Ga. 1, 31 SE 779. 

86, Williams v. Atlas Assur. Co., 
Ltd., 22 Ga. A. 661, 97 SE 91. 

87. Warren v. Franklin F. Ins. Co., 
161 Iowa 440, 143 NW 554, LRA1918E 
477; Wilson v. German-American Ins. 
€o., 90 Kan. 355, 133 P 715; Holly- 
wood Lumber, ete., Co. v. Dubuque 
FE, & M. Ins. Co., 80 W. Va. 604, 92 
SE 858. 

88. House v. Security F. Ins. Co., 
145 Iowa 462, 121 NW 509. 


v. Meier, 


FIRE INSURANCE ° 


agent of insurer 


And 


So a 


The intention 
insured, such as 


of the policy.* 


89. House v. Security F. Ins. Co., 
145 Iowa 462, 121 NW 509. 

90. Farmers’ Mut. Ins. Assoc. vy. ! 
Stewart, 192 Ala. 23, 68 S 254; New 
v. Germania F. Ins, Co., (ind. A.) 
82 NE 1005, (A.) 81 NE 217. 

[a] To constitute delivery there 
must be an intention to part with 
control over the instrument and 
place it under the power of insured 
or someone for his use. New v. Ger- 
mania F. Ins. Co., (Ind. A.) 82 NE 
1005, (A.) 81 NE 217. 

91. House v. Davis, 130 Ark. 387, 
197 SW 698; Travelers’ F. Ins, Co. 
v. Globe Soap Co., 85 Ark. 169, 107 
SW 386, 122 AmSR 22; Hammond 
v. International R. Co., 63 Misc. 437, 
116 NYS 854 [aff 184 App. Div. 995 


mem, 119 NYS 1127 mem]. But see 
Springfield F., etc., Ins. Co. v. Jen- 
kins, 9 KyL 932 (holding that no 


legal presumption that insured re- 
ceived the policy arises from the 
fact that it was deposited in the mail 
duly addressed and with postage pre- 
paid). 

[a] Policy issued in another state. 
—Where an order for insurance was 
sent from New York to a company 
doing business in Massachusetts, a 
policy issued and mailed by insurer 
pursuant to such order was a Massa- 
chusetts contract, which became ef- 
fective when it was mailed there. 
Hammond v. International R. Co., 63 
Mise. 487, 116 NYS 854 [aff 134 App. 
Div. 995 mem, 119 NYS 1127 mem]. 

92. Kilborn v. Prudential Ins. Co., 
99 Minn. 176, 108 NW 861; Prudential 
Ins. Co. v. Shively, 34 Oh. Cir. Ct. 
357. 

93. Cassville Roller Mills Co. v. 
Aftna Ins. Co., 105 Mo. A. 146, 79 SW 
720. 

94, See cases infra note 95. 

Conditional acceptance see 

52. 
oes. Hartford F. Ins. Co. v. Wil- 
son; 187 -U.{ 8.1467, 238 SCt 189, 47) L. 
ed. (26 [rev (17 App. £<CDs. ‘Cp kai; 
Brown v. American Cent. Ins. Co., 70 
Iowa 390, 30 NW 647; St. Paul F. & 
M. Ins. Co. v. Garnier, (Tex. Civ. A.) 
196 SW 980. 

[a] Delivery of policy is not ren- 
dered conditional by agreement for 
return of policy if unsatisfactory. 


infra 


Ginners’ Mut. Underwriters’ Assoc. 
v. Fisher, (Tex. Civ. A.) 222 SW 
285. 


96. LeRoy v. Park Fy Ins. Co., 39 
N. Y. 56; Ensel v. Lumber Ins. Co., 
88 Oh. St. 269, 102 NE 955. 

97. Of application or offer see 
supra §§ 45-47, 


98. See Contracts § 131. 

99. U. S—Kerr v. Milwaukee Me- 
chanics’ Ins. Co., 117 Fed. 442, 54 
CCA 616. 


Ala.—Parker v. Bond, 121 Ala. 529, 
25 S 898. 


[26C.J.] 59 


for delivery to the applicant.°? A redelivery to the 


after delivery to insured does not 


invalidate the original delivery of the policy to in- 
sured.®* A policy may be delivered conditionally,% 
and a failure of the condition prevents the policy 
from becoming operative.®® 
livery of the policy followed by acceptance com- 
pletes the contract and binds the parties.?° 

[§ 52] 5. Acceptance.°” 
tial, as in the case of other written contracts,°’ that 
the policy be accepted by insured,®® or his author- 
ized agent, in order to complete the contract, and 
a mere intention to accept is not sufficient.? 
provision in the policy that it shall not go 
effect until insured has notified insurer of 
ceptance is binding upon insured.® 


An unconditional de- 


In general it is essen- 


A 
into 
is ac- 
The assent of 
to make a binding contract, may, 


however, be shown without proof of actual receipt 
the _ The retention of a policy without 
objection ‘constitutes an acceptance,® but this rule 


Ark.—Gray v. Blackwood, 117 Ark. 
100, 174 SW 541. 

Ill.—Miller v. Assured’s Nat. Mut. 
F. Ins. Co., 264 Ill. 380, 106 NE 203 
Laff 184 Ill. A. 271]; National Mut. 
Church Ins. Co. v. Bentley M. E. 
Church, 105 Ill. A. 143; Hartford F. 
Ins. Co. v. McKenzie, 70 Ill. A. 615. 

Ind.—New v. Germania F. Ins. Co., 
ae Ind. 33, 85 NE 703,.131: AmSR 

Ilowa.—Stephens vy. Capital Ins. Co., 
87 Iowa 283, 54 NW 139. 

Ky.—Springfield F. & M. Ins. Co. 
Fe eaawdeu; 173 Ky. 664, 191 SW 

La.—Brown v. American F. 
Co., 144 La. 519, 80 S 680. 

Mass.—Real Est. Mut. F. Ins. Co. 
v. Roessle, 1 Gray 336. 

Mo.—Wallingford v. Home Mut. F. 
& M. Ins. Co., 30 Mo. 46. 

N. H.—Stebbins v. Lancashire Ins. 
Co7U60L Noo. ope 

N. Y.—Priddy v. Baum, 
607, 140 NYS 481. 

Pa.—Baldwin v. Pennsylvania F. 
Ins. Co., 20 Pa. Super. 238 [rev on 
other grounds 206 Pa. 248, 55 A 970]; 
Pennsburg Mfg. Co. v. Pennsylvania 
F. Ins. Co., 16 Pa. Super. 91. 

Tex.—Polk v. State Mut. F. Ins. 
Co., (Civ. A.) 151 SW 1126; Jefferson 
F.- Ins. Co. v. Greenwood, (Civ. <A.) 
141 SW 319. 4 

Wash.—Finley v. Western Empire 
Ins. Co., 69 Wash. 6738, 125 P 1012. 

[a] Facts held to show accept- 
ance.—Miller v. Assured’s Nat. Mut. 
F. Ins. Co., 264 Ill. 380, 106 NE 203; 
National Mut. Church Ins. Co. v. 
Bentley M. EB. Church, 105 Ill. A. 143; 
New v. Germania F. Ins. Co., (Ind. 
A: ) 07,82) SN 491005; GA) -8LE Ni: 21z 
Finley v. Western Empire Ins. Co., 
69 Wash. 673, 125 P 1012. 

[b] Facts held to show want of 
acceptance.—German Ins. Co. v. 
Downman, 115 Fed. 481,.53 CCA 213 
[certiorari den 180 U. S. 5138, 23 SCt 
851, 47 L. ed. 924]; 
wood, 117 Ark. 100, 174 SW _ 541; 
Priddy v. Baum, 79 Mise. 607, 140 
NYS 481 (holding that a _ receipt 
given on March 26 cannot be deemed 
an ‘‘acceptance” of a corrected pol- 
icy not delivered until March 29). 

1. Williams v. Hixson, 164 Ill. ‘A. 
381; New v. Germania F. Ins. Co., 
(Ind. A.) 82 NE 1005. 

2. New v. Germania F. Ins. Co., 
171 Ind. 38, 85 NE 7038, 181 AmSR 
245, 

3. Miller v. Assured’s Nat. Mut. 
F. Ins. Co., 264 Ill. 380, 106 NE 208. 

4 Blanchard v. Waite, 28 Me. 51, 
48 AmD 474, 

5. Ark.—American Ins. Co. v. 
Dillahunty, 89 Ark. 111, 416, 115 SW 
950, 117 SW 245. 

Ind.—Swing v. Marion Pulp Co., 47 
Ind. A. 199, 98 NE 1004. 


Ins. 


79 Misc. 


Gray v. Black- - 


60 [260.J.] 


does not apply where there is an express refusal to 
And it has been held that the 
retention of a policy not in accordance with that 
stipulated for does not constitute an acceptance 
Where insured has simply re- 
ceived and retained possession of the policy in order 
to determine subsequently whether he will accept 
it or not, it is not a binding contract.® 
one applies for insurance, not intending to accept 
the policy if he can obtain a satisfactory one in an- 
other company, and there is no meeting of minds 
as to the terms of the contract, an acceptance of 
the policy after a loss, the insurance company being 
ignorant of such loss, does not bind it.® 
conditional acceptance of the policy insured be- 
comes bound by its terms and conditions.?° 

When the policy 
is duly executed and delivered, insured is entitled 
to its possession,4+ and may maintain his right to 


accept in any form.‘ 


binding on insured.’ 


[§ 53] 6. Right to Possession. 


Mass.—Mowles v. Boston Ins. Co., 
226 aa 426, 115 ND 666. 

N. Y.—Sheldon v. Atlantic F. & M. 
Ins. Co., 26 N. Y. 460, 84 AmD 213. 
Mut. Underwriters’ 
Assoc. v. Fisher, (Civ. A.) 222 SW 285. 

6. Gray v. Blackwood, 117 Ark. 
100, 174 SW 541. 

7, Dryer v. Security F. Ins. Co., 
(Iowa) 82 NW 494; Liverpool, etc., 
Ins Co: -vi Wyld) 1-.CansS.. C2604, 
And see supra § 48. 

[a] Insurer cannot escape liabil- 
ity because insured who could not 
read English accepted the policy rely- 
ing on the presumption that it con- 
formed to the application. Dryer v. 
Che aur F. Ins. Co., (lowa) 82 NW 

io 


New v. Germania F. Ins. Co., 
we Ind. 33, 85 NE 703, 131 AmSR 
245; Nutting v. Minnesota F. Ins. 


Co., 98 Wis. 26, 73 NW 432. 
9. Nordness v. Mutual Cash Guar- 


anty F. Ins.’ Co., 22. S. D. 1, 114 NW 
1092. 

Existence of subject matter see 
supra § 26. 

le. U. S.—Luckett-Wake Tobacco 
Co. vy. :Globe, ete, Fi Ins. Co., 171 
Fed. 147. 


Cal.—Porter v. General Acc., etc., 
Assur. Corp., 30 Cal. A. 198, 157 P 825. 
Fla.—Southern Home Ins. Co. v. 
Putnal, 57 Fla. 199, 49 S 922. 
i en Fionce v. Home Ins. Co., 45 
ian. 576, 26 P 5: 

Mass. —Cass v. Lord, 128 NE 716; 
Commonwealth Mut. F. Ins. Co.” v. 
Wm. Knabe, etc., Mfg. Co., 171 Mass. 
265, 50 NE 516; Draper v. Charter 
Oak F. Ins. Co., 2 Allen 569. 

Mich:—Hartford FE. “Ins, "Co: vy. 
Davenport, 37 Mich. 609. 

Minn.—Parsons v. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 
AnnCas 1144; Adams v. Hidam, 42 
Minn. 53, 43 NW 690. 

Mo.—American Ins. Co. v. Nei- 
berger, 74 Mo. 167; Tiffany v. Queen 
Ins. Co., 199 Mo. A. 36, 200 SW 728; 
Dolan v. Missouri Town Mut. F. Ins. 
Co., 88 Mo. A. 666; Overton v. Ameri- 
can Cent. Ins. Co., 79 Mo.'A. 1. 

N. Y.—Tilton v. Farmers’ Ins. Co., 
82 Misc. 79, 148 NYS 107. 

Okl.—Brown v. Connecticut F. Ins. 
Co., 52 Okl. 392, 153 P 173; Liverpool, 
ete., Ins. Co. v. T. M. Richardson 
Lumber Co., 11 Okl. 579, 69 P 936. 

Or.—Greenberg v. German Ameri- 
can Ins. Co., 83 Or. 662, 160 P 536, 
163 P 820. 

S. D.—Peever Mercantile Co. v. 
State Mut. Fire Assoc., 23 S. D. 1, 
119 NW 1008, 19 AnnCas 1236. 

Tex.—Morrison v. Insurance Co. of 
North America, 69 Tex. 353, 6 SW 


605, 5 AmSR 638; Merchants’, etc., 
Fire Underwriters v. Brooks, (Civ. 
A.) 188 SW 243. 

{a] Limitation on powers of 


‘PIRE INSURANCE 


[§ 54] 


N ecessity—a. 


Sc where | by insurer.'® 


ineffectual.t® 


By an un- 


recover.?° 


agent.—Insurance company may limit 
powers of its agent, and where lim- 
itation is incorporated in policy, an 
applicant by accepting the same be- 
comes charged with such limitation. 
Porter v. Generali Ace., etc., Assur. 
Corp., 30 Cal. A. 198, -157 PR 825: 

{[b] Acceptance imposes liability 
for premiums.—Westchester F. Ins. 
Co. v. Gurian, 115 App. Div. 610, 101 
NYS. 50. 

11. See cases infra note 12. 

12. U. S.—Franklin F. Ins. Co. v. 
Colt, 20 Wall. 560, 22 L. ed. 423. 

Th. —Pheenix Ins. Co. v. Van Allen, 
29 Till. A. 149. 

Md.—Bliicott v. U. S. 
Co., 8 Gill & J. 166. 

N. J.—Hallock v. Commercial Ins. 
Co; 267 N. Je ay 268)" afie2? GING + Ts, a: 
645,.72 AmD 379]. 


Insurance 


Pa.—Ailemania Ins. Co. v. Mc- 
Hugh, 1 LackLegRece 411. 
[a] Election of remedies. — In- 


sured may proceed by action to re- 

cover possession of the policy, or sue 

on the policy to recever for the loss 

suffered thereunder. Franklin F. 

Ins. Co. v. Colt, 20 Wall. (U. S.) 560, 

22 L. ed. 423. 

[b] In an action of trover for a 
policy of insurance, the amount that 
could have been recovered on the pol- 
icy is the measure of damage. Alle- 
mania Ins. Co. v. McHugh, 1 LackLeg 
Rec (Pa.) 411. 

13. Cross references: 

Forfeiture of policy for nonpayment 
of premiums see infra §§ 337-3438. 

Payment of premiums and assess- 
iN generally see infra §8§ 117, 
138. 

Prepayment of premiums on: 
Reinsurance see infra § 181. 
Renewal see infra § 110. 

14. Watrous v. Mississippi Valley 
Ins. Co., 35 Iowa 582. 

15.. U. S.—Manhattan L. Ins. Co. 
v. Wright, 126 Fed. 82, 61 CCA 138. 

Del.—Mauck v. Merchants’, ete., F. 
Ins. Co., 20 Del. 325, 54 A 952; Weis- 
man v. Commercial F. Ins. Co., 19 
Del. 224, 50 A 98. 

Iowa.—Union Bldg. Assoc. v. Rock- 
ford Ins. Co., 83 Iowa 647, 49 NW 
1032, "32 -AmSR3238,' 14 LRA 248; 
Harle v.' Council Bluffs ‘Inis- ‘Co; 971 
Iowa 401, 82 NW 396. 

Ky.—Cecil v. Kentucky Livestock 
Ins. Co., 165 Ky. 211, 176 SW 986. 

La.—Berthoud v. Atlantic M. & F. 
Ins: Co; 23? a,539. 

Md.—Bradley v. Potomac F. Ins. 
Co., 32 Md. 108, 3 AmR 121. 

Mass.—Dunham vy. Morse, 158 
Mass. 132, 32 NE 1116, 35 AmSR 473; 
Wainer v. Milford Mut. F. Ins. Co., 
153 Mass. 335, 26 NE 877, 11. DRA 
598; Mulrey v. Shawmut Mut. F. Ins. 
Co., 4 Allen 116, 81 AmD 689; Real 
Hst. Mut. F. Ins. Co. v. Roessle, 1 
Gray 336. 


ti [S§ 52-54 


such possession by appropriate action.’? - 

H. Payment of First Premium *—1. 
In General. 
or provision in the policy that the insurance shall 
not be binding until the premium is paid is valid,14 
and under such agreement prepayment is essential 
to the operation of the policy,!® unless it is waived 
But in the absence of an agreement 
or provision therefor prepayment of the premium is 
not necessary ;17 and a 
the application, not made a part of the policy, is 
So where the contract of insurance 
or to insure is oral, payment of the premium is not 
essential until the policy issues, in the absence of 
a special agreement to the contrary.19 Nevertheless 
when an action is brought for breach of an oral 
contract to insure, plaintiff must allege and prove 
payment or tender ot the premium before he can 


An express agreement 


a provision for prepayment in 


Mo.—Bidwell v. St. Louis Floating 
Dock, etc., Co., 40 Mo. 42; Walling- 
ford v. Home Mut. F. & M. Ins. Co., 
30 Mo. 46. 

Nebr.—German Ins. Co. v. Shader, 1 
Nebr. (Unoff.) 704, 96 NW 604. 
N. J.—Belleville Mut. Ins. 
Van Winkle, 12 Nid. Ha: 333; 

N. Y.—Diver y. London, etce., 
Ins. Co., 9 NYSt- 482. 

Tex.—Polk v. State Mut. F. Ins. 
Co., (Civ. A.) 151 SW 1126. : 

Eng. Tarleton v. Staniforth, 
Anstr. 707, 145 Reprint 1014,1 B. & 
P. 471, 126 Reprint 1015, 5° T. R. 695, 
101 Reprint 386; Salvin v. James, 6 
East 571, 102 Reprint 1407. 

Ont.—Clarke v. Union F. Ins. Co., 
6 Ont. 223; Sears v. Agricultural Ins, 
Co.,:32. U: Gace PB: 585. 

16, See infra § 67. 

17. Conn.—Cahill v. 
Co., 108 A 544 

Ida.—Marysville Mercantile Co. v. 
Home ,F.. Ins. Co., 21 Ida. 377, 121 P 
1026. 

Ind.—Ohio Farmers’ Ins. Co. vy. 
Pee 16 Ind. A. 205, 44 NE 558, 


COl-Ve 


Royal Ins. 


Mass.—Green vy. Star F. Ins. 
190 Mass. 586, 77 NE 649. 

Miss.—Scottish Union, ete, 
Co. v. Warren Gee Lumber Co., 
Miss. 740, 80 S 9, 

N. Y.—Chureh v. Lafayette F. Ins. 
Cos 166, NY 222 

Pa.—Pennsylvania ins.) Co. ws Car= 
ter, 8 Pa. Cas. 191) J1i-A 102) Bssinge= 
ton Enamel Co. v. Granite State F. 


Go.- 


Ins. 
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Ins. Co., 20° Pa. Dist. 822 [aff 45 Pa. 
Super. 5601. ’ ; 
Tex.—Ginners’ Mut. Underwriters 
v. Wiley, (Civ. A.) 147 SW 629. 
Va.—Homestead F. Ins. Co. v. 
Ison, 110 Va. 18, 65 SE 4638. 
Eng.—Kelly etc., Ins. 


v. London, 
Cond Cabar&) Bii47. 

[a] Policy operative from deliv- 
ery in absence of provision for pre- 
payment of premium. Essington 
Enamel Co. y. Granite State F. Ins. 


Co., 20 Pa. Dist. 822 [aff 45 Pa. 
Super. 550]. 
18. Kollitz v. Equitable Mut. F. 


Ins. Co., 92 Minn. 234, 99 NW 892. 

19. Firemen’s Ins. Co. v. Kuess- 
ner, 164 Ill. 275, 45 NE 540; Cotting- 
ham v. National Mut. Church InsaCo;; 
209 Ill. A. 557; Posey..County Fire 
Assoc. v. Hogan, OP Indi Accs 3; Cr 
NE 670; Western Assur. Co. v. Mc- 
Alpin, 23 Ind. A. 220, 55 N@®- 119, 77 
AmSR 423; Worth v. German Ins. 
Co., 64 Mo. A. 583; John-R. Davis 
Lumber Co. v. Scottish Union, ete, 
Ins. Co., 94 Wis. 472, 69 NW 156; . 
Zell v. ‘Herman Farmers’ Mut. Ins. 
Co., 75 Wis. 521, 44 NW 828; Camp- 
bell v. American BE. pins. (Cos "3 Wis 
100, 40 NW 661. 

20. Hardwick v. State Ins. Co., 20 
Or. 547, 26 P 840. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 55-57] 


[§ 55] b. Extension of Credit—(1) In General. 
A contract of fire insurance binds insurer without 
actual payment of the premium in advance, where 
there 1s an express or implied agreement to extend 
credit to insured ;*1 and under such circumstances 
the premium may be paid even after a loss has oc- 
Jf insurer chooses to extend credit it is 
under no obligation-to insured to demand pay- 
ment at any particular time unless it elects to can- 
poli When no time is fixed by the com- 
pany within which the proposition to insure must 
be accepted and the premium paid, the law fixes a 


eurred.?2 


cel the policy.?* 


reasonable time.?+ 


[§ 56] (2) 


21. Cal.—Raulet v. Northwestern 
Nats sinssCo:, 57. Caile -213,f510 Tek 1292. 

lda.—Marysville Mercantile Co. v. 
Home vk: Ins: Co )21 Tda.i3%7,121 P 
1026. 

Ill—Firemen’s Ins. Co. v. Kuess- 
ner, 164 Ill. 275, 45 NE 540; Haw- 
thorne v. German Alliance Ins. Co., 
13st Ti. “A. 88; Continental Ins, Co. 
Vo Roller=101 Tit! A. 7. 

Ind.—New England F. & M. Ins. Co. 
v. Robinson, 25 Ind. 536; Western 
Assur. Co. v. McAlpin, 23 Ind. A. 220, 
55 NE 119, 77 AmSR 423. 

Iowa.—Davenport v. Peoria M. & F, 
Ins. Co., 17 Iowa 276. 

Ky.—Pelican Assur. Co, v. Schild- 


knecht, 128 Ky. 351, 108 SW 3:12, 32 
KyL 1257. 
Mass.—Green vy. Star F. Ins. Co., 


190 Mass. 586, 77 NE 649. 

Mich.—Michigan Pipe Co. v. Michi- 
gan F. & M. Ins. Co., 92 Mich. 482, 
52 NW 1070, 20 LRA 277. 

Mo.—Lungstress v. German Ins. 
Co., 48 Mo. 201, 8 AmR 100; Worth v. 
German Ins. Co., 64 Mo. A. 583; Trun- 
dle v. Providence-Washington Ins. 
Co., 54 Mo. A. 188. 

Nebr.—Kor vy. American Hagle F. 
Ins. Co., 178 NW 182. 

N. Y.—Church v. La Fayette F. Ins. 
Co. 66 Ni oY. 222:2Train iv. Holland 
Purchase Ins, Co., 62 N. Y. 598; An- 
gell v. Hartford F. Ins. Co., 59 iN. Y. 
171, 17 AMR 822; Bodine v. New York 
Bxenasiy nS ©o. ay Ola Ny eye tL L746 10 
AmR 566; Boehen vy. Williamsburgh 
City wins. Co. 35. N. Yo ast, £90: sAmD 
787; First Baptist Church v. Brook- 
lyn F. Ins. Co., 28 N. Y. i153; Audubon 
v. Excelsior Ins. Co., 27 N. Y. 216 [aff 
10 AbbPr 64]; Squier v. Hanover F. 
Ins. Co., 18 App. Div. 575, 46 NYS 
30; Hotchkiss v. Germania F. Ins. Co., 
5 Hun 30. 

Oh.—Newark Mach. Co. v. Kenton 
Ins. Co., 50 Oh. St. 549, 35 NE 1060, 
22 LRA 768; Manchester F. Ins. Co. 
v. Plato, 23 Oh. Cir. Ct. N. S. 35. 

Pa. —- Essington Enamel Co. v. 
Granite State F. Ins. Co., 45 Pa. 
Super. 550; Consolidated Mfg. Co. v. 
West Chester F. Ins. Co., 13 Pa. Co. 
321. 

Tex.—Ginners’ Mut. Underwriters’ 
Assoc. v. Fisher, (Civ. A.) 222 SW 
285; State Mut. F. Ins. Co. v. Taylor, 
(Civ. A.) 157.SW 950. 

W. Va.—Croft v. Hanover F. Ins. 
Co., 40 W. Va. 508, 21 SE 854, 52 
~ AmSR 902. 

Can.—Bell v. Hudson Bay Ins. Co., 
44 Can. S. C. 419, 21 AnnCas 788 [al- 
lowing app 3 Sask. L. 219]. 

Ont.—Doherty v. Millers’, etce., Ins. 
Co., 4 Ont. L. 303, 1 OntWR 457 [app 
dism 2 OntWR 211]. And see cases 
infra this section anq § 56. 

[a] Rule applied.—Where insured 
has a running account with an in- 
surance agency with whom he set- 
tles his premium accounts from time 
to time as called upon, a policy taken 
out by him through the agency is not 


Authority of Agent. 
agent who has power to countersign and deliver 
policies and who is responsible to the company for 
the premiums and their collection on all policies 
issued by him binds the company by an agreement 
to extend credit to insured,?* although a contrary 
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rule has been announced in some eases where the 
policy provided that it should not take effect until 
payment of the premium,?® the court regarding in- 
sured as bound by such provision despite the agent’s 
agreement for credit.?7 
acted in violation of his instructions in extending 
credit is immaterial if such instructions were not 
communicated to insured.?® 

[§ 57] 2. Mode and Sufiiciency—a. In General. 
A valid payment may be made in ways other than 
in cash if there has been an assent thereto by in- 
surer or its agent.?® 


The fact that the agent 


Thus payment may be made in 


property,®° unless the transaction is vitiated by 


A general 


invalidated because thé premiums 
were not paid at that time, insured 
being entitled to pay upon demand 
only, Pelican Assur. Co. v. Schild- 
knecht, 128 Ky. 351, 108 SW 312, 32 
Key Tar 125 7. 

[b] A promise to pay the premium 
in installments is valid where cash 
payment is not required in the policy. 
Greene v. Star F. Ins. Co., 190 Mass. 
586, 77 NE 649. 

{c] Previous dealings between the 
parties may be looked to in deter- 
mining whether an insurance con- 
tract was intended to be conditional 
upon the prepayment of the premium, 
or whether an extension of credit was 


contemplated. Kor  v. American 
Bagle F. Ins. Co., (Nebr.) 178 NW 
182, 

Waiver of: 


Payment see infra §§ 407-411. 
Prepayment see infra § 67. 

22. Van Loan v. Farmers’ Mut. F. 
Ins. Assoc., 24 Hun 132, 12 NYWkly 
Dig 38 [aff 90 N. .Y. 280, 15 NYWkly 
Dig 393]. See also infra § 59. 

23. Citizens’ F. Ins. Co. v. Swartz, 
21 Misc. 671, 47 NYS 1107, 

24. Carson v. German Ins. Co., 62 
Iowa 433, 17 NW 650; Chase v. Ham- 
ilton Mut. Ins. Co., 22 Barb. 527 [rev 
on other grounds 20 N. Y. 52]. 

25. U. S.—Franklin' F. Ins, Co. v. 
Colt, 20 Wall. 560, 22 L. ed. 423; Tay- 
lor v. Germania Ins. Co., 23 F. Cas. 
No. 13,793, 2 Dill. 282. 

Cal.—Farnum vy. Phenix Ins, Co., 
83 Cal. 246, 23 P 869, 17 AmSR 233. 

J1l.—Morris v. Rhode Island_ Ins. 
Co., 181 Ill. A. 500; Home Ins. Co. v. 
Bield, 53) 111. VAs 119: 

Ind.—Western Assur. Co. v. McAl- 
pin’ 23-Ind:@AG 2220.9t5 bus NES 119 Ty 
AmSR 423. 

Iowa.—Dubuque First Nat. Bank v. 
Getz, 96 Iowa 139, 64 NW 799. 


Mass.—Green v. Star F. Ins. Co., 
190 Mass. 586, 77 NE 649. k 
Minn. — Wieland  v. St.Louis 


County Farmers’ Mut. F. Ins. Co., 178 
NW 499. 

Miss.—Liverpool, etc., Ins. Co. v. 
Hinton, 116 Miss. 754, 77 S 652. 

N. Y.—Church vy, La Fayette F. Ins. 
Co., 66 N. Y. 222; Angell v. Hartford 
F, Ins. €o., 59 N. Y. 171, 17 AMR 322. 

Oh.—Hughs v. Farmer’s Ins. Co., 4 
Oh. Dec. (Reprint) 412, 2 ClevLRep 
125. 


Copacv. 


Pa. — Essington 
45 Pa. 


Enamel 
Granite State F. Ins. Co., 
Super. 550. 

Tex.—State Mut. F. Ins. Co. v. Tay- 
lor, (Civ. A.) 157 SW 950. 

Va.—Homestead F. Ins. Co. v. Ison, 
110 Va. 18, 65 SE 463 [cit Cyc]. 

W. Va.—Croft v. Hanover F. Ins. 
Co., 40° W. Va. 508, 21 SE 854, 52 
AmSR 902. 

Tex.—State Mut. Ff. Ins. Co. v. Tay- 
lor, (Civ. A.) 157 SW 950. 

Authority to waive provision for 
prevaymert see infra § 67. 

26. Buffun v. Fayette Mut. F. Ins, 


fraud;*+ by check;*? by note,?* unless the statute 
under which the insurance company exists 34 or the 
application for insurance *> requires a cash pay- 
ment; by the acceptance of a draft drawn by in- 
surer;°° or by the obligation of a third person.%7 
It is not essential that a note should have been 


Co., 3 Allen (Mass.) 360; Marland v. 
Royal Ins. Co., 71 Pa. 393. 

27. See cases supra note 26. 

28. Continental Ins. Co. v. Ran- 
dolph, 11 Ky. Op. 125; State Mut. F. 
Ins. Co. v. Taylor, (Tex. Civ. A.) 157 
SW 950. 

29. Home F. Ins. Co. v. Stancell, 
94 Ark. 578, 127 SW 966; Homestead 
F.. Ins. Co. v.' Ison, 110 Va. 18, 21, 65 
SE 463 [cit Cyc]. And see cases 
infra this and succeeding notes. 

Bond to pay premium see Bonds § 
241 nm 17 [a] 1) 

30. Home F. Ins. Co. v. Stancell, 
94 Ark. 578, 127 SW 966. : 

31, Folb v. Firemen’s Ins. Co., 133 
N, CrU7g, 45 SH bat. 

32. Tayloe v. Merchants’ F. Ins. 
Co3 "9 (How: (UAS2) 890,13 rede he: 
Morris v. Rhode Island Ins. Co., 181 
Tll. A. 500; Malletee v. British-Ameri- 
can Assur. Co., 91 Md. 471, 46 A 1005. 

[a] Mailing check.—Merely put- 
ting a letter containing ‘a check in 
the mail, pursuant to agreement, is 
a sufficient payment. Tayloe v, Mer- 
chants i. inssoCo.:;) "9 How.2(Ua Se) 
390,130 Lived 187% 

33. U. S.—Carey v. Nagle, 5 F. 
Cas. No. 2,403, 2 Abb. 156. 

Ark.—Home F. Ins. Co. v. Stancell, 
94 Ark. 578, 127 SW 966, 

TIll.— Miller v. Assured’s Nat. Mut. 
I. Ins. Co., 264 Ill. 380, 388, 106 NE 
203 [cit Cye]; Morris v. Rhode Island 
Ins; Coss Si eA 0.0! 

Ky.—American Nat. Ins. Co. v. 
Brown, 179 Ky. 711, 201 SW 326. 

Nebr.—Farmers’, ete., Ins. Co, 
Wiard, 59 Nebr. 451, 81 NW 812. 

N. J.—Belleville Mut. Ins. Co. v. 
Van Winkle, 12 N. J. Eq. 3338. 

N. Y.—Tooker v. Security Trust 
Co., 165 N. Y. 608, 58 NE 1098. 

Oh.—Little v. Eureka Ins. Co., 5 
Ch. Dec. (Reprint) 285, 4 AmLRec 
228; Hughes v. Farmers’ Ins. Co., 4 
oe Dec. (Reprint) 412, 2 ClevLRep 


{a] Such is the customary method 
in mutual companies. — Belleville 
Mut. Ins. Co. v. Van Winkle, 12 N. 
J. Eq. 333. See infra § 120 et seq. 

Nonpayment of note as ground for 
ay eiaance of policy see infra §§ 337— 
343. 

84. State vy. Moore, 48 Nebr. 870, 
67 NW. 876. 

35. Dunham v. Morse, 158 Mass. 
132, 32 NE J116, 35 AmSR 473: 

36. Bell v. Hudson Bay Ins, Co., 
44 Can. S. C, 419, 21 AnnCas 788 [al- 
lowing app 3 Sask. L. 219]. 

87. Bennett v. Maryland F. Ins. 
Go:, 3) F.cGas.7/No. 1j321.114 , Blateht. 
422; Home F. Ins. Co. v. Stancell, 94 
Ark. 578, 127 SW 966 (note); Miller 
v. Assured’s Nat. Mut F. Ins. Co., 264 
ea 106 NE 203 [aff 184 Hl. A. 


[a] The acceptance by the agent 
of the responsibility of a third per- 
son is sufficient, if the premium is 
not required to be paid in cash. Ben- 
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actually executed in order that the risk may attach, 
if there is an agreement that it shall be made.*® 
Where insurer’s agent executed a note in the name 
of insured without the latter’s knowledge, an av- 
ceptance by him of a policy, without reading it, 
reciting that he had given his note, constituted a 


ratification.®® 


[§ 58] 


premium.*° 


sured.*1 


out the knowledge, consent, 


count. 


nett v. Maryland F. Ins. Co., 3 F. Cas. 
No. 1,321, 14 Blatchf. 422. 

{b] Dlustration—wWhere plaintiff 
held a fire policy in an insolvent 
company, and defendant agreed to 
take over the risk and receive in pay- 
ment an assignment of plaintiff’s 
claim against the receiver of the in- 
solvent company, the assignment by 
plaintiff of a valid claim against the 
receiver was not a condition prece- 
dent to the taking effect of the ‘in- 
surance. Miller v. Assured’s Nat. 
F. Ins. Co., 264 Ill. 380, 106 NE 203 
faff 184 Ill. A. 271]. 

88. Commercial Mut. Ins. Co. 
v. Union Mut. Ins. Co., 19 How. (U. 
Si xsl os 7 Li wed. u636s 1 Warren! v. 
Ocoee Ins. Co., 16 Me. 439, 33 AmD 

74. 

39s | Monitor! Mut. oyins, Wo: iv. 
Buffum, 115 Mass, 343. 

40. Jones v. #Xtna Ins. Co., 13 F. 
Cas. No. 7,453; Fireman’s Fund Ins. 
Co, v).'Pekor,* 106 Ga.) 1, 31 SH! 7793 
Mechanics’, ete., Ins. Co. v. Mutual 
Real Bst., etc., Assoc., 98 Ga. 262, 25 
SE 457; Home Ins. Co. v. Gilman, 112 
Ind. 7. 13 NE 118; Lungstrass v. Ger- 
man Ins. Co., 57 Mo. 107. 

41. U. S—Bank v. Farmville Ins., 
ae Co., 2 F. Cas. No. 838, 1 Hughes 
90. ; 

Mass.—White v. Connecticut F. 
Ins. Co., 120 Mass. 330. 

N. Y.—Buckley v. Citizens’ Ins. Co., 
H88 N. Y. 399, 81 NE 165, 13 LRANS 
889 [rev on another ground 112 App. 
Div. 451, 98 NYS 622]. 

Va.— Wytheville Ins., ete, Co. v. 
Teiger, 90 Va. 277, 18 SE 195. 

Ont.—Antiseptic Bedding Co. v. 
pau caer 308) Ont; “Li s19,) 2% DomLR 

See Kirkpatrick v, Scuth Australian 
Ims..Co., *Ltd.. 11 App." Cas.177 as 
to right of insurer to appropriate 
sums, representing premiums. re- 
ceived on renewals, sent to it by an 
agent, and apply the sum to the 
agent’s personal indebtedness). 

42. Van Wert v. St. Paul F. & M. 
Ins. Co., 90 Hun 465, 36 NYS 54. 


b. Payment by Insurer’s Agent. An 
agreement between insured and an agent authorized 
to deliver policies and receive payment that the 
latter will be responsible to the insurance company 
for the amount of the premium and hold insured 
as his personal debtor is a sufficient payment of the 
This is true a fortiori if the company 
has actually accepted the agent’s credit, for it is a 
waiver of the requirement of cash payment by in- 
But it has been held that a transaction 
between an insurance company and its agent, with- 
or ratification of 
insured, whereby the agent is charged with the pre- 
mium due on the policy, is not a payment that will 
inure to the benefit of insured;*#* and where the 
premium was required to be paid in cash, the action 
of the agent in charging himself with the amount 
of the premium and giving the insurance company 
eredit on his books was not binding on the company, 
although the agent was authorized to keep money 
received for the company in his private bank ae- 
If the agent is the personal debtor of 
insured and agrees to pay the debt by payment of 
the premium, this has been held to constitute such 
payment that insured is protected in the absence 
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of fraud.** 


mium;* and it 
cannot pay the 


so advanced as 


[§ 59] «. 


43. Dunham vy. Morse, 158 Mass. 
132, 32 NE 1116, 35 AmSR 4738. 

44, Home Ins. Co. v. Gilman, 112 
Ind. 7, 183 NE 118; Huggins Cracker, 
ete., Co. v. People’s Ins. Co., 41 Mo. 
A. 530; Phoenix Ins. Co: v. Meier, 28 
Nebr. 124, 44 N. W. 97; Wooddy v. 
Old Dominion Ins. Co., 31 Gratt. (72 
Va.) 362, 31 AmR 732. 

45. Clingerman y. Pheasant, 18 Pa. 
Co. 203. y 

46. Briggs v. Collins, 113 Ark. 190, 
167 SW 1114, LRA1915A 686; Gazzam 
v. German Union F. Ins. Co., 155 N. 
C, 330, 71 SE 434, AnnCas1912C 362; 
Folb v. Firemen’s Ins. Co., 133 N. C. 
179, 45 SE 547; Frazer v. Gore Dist. 
Mut. F. Ins. Co., 2 Ont. 416. 

fa] The taking of clothing by an 
agent of a fire insurance company (in 
part payment of the premium of a 
policy was held a fraud on the com- 
pany. Folb. v. Firemen’s Ins. Co., 
133 NJ Ci 179) 45 (SE 547. 

47. Lea v. Atlantic F. Ins. Co., 168 
N. C. 478, 84 SE 813 [dist Folb v. 
Firemen’s Ins. Co., 133 N. C, 179, 45 
SE 547]. 

48. Rosenborg v. Johnson, 45 Colo. 
53, 99 P 315; Home Ins. Co. v. Cur- 
tis, 32 Mich. 402. 

49. Herring v. American Ins, Co., 
123 Iowa 533, 99 NW 130. 

50. Walker v. Metropolitan Ins. 
Co., 56 Me. 371. 

51. Cobb v. Keith, 110 Ala. 614, 18 
S 325; Waters v. Wandless, (Tex. 
Civ. A.) 85 SW 184. 

52. Gillett v. 
North America, 39 Ill. A. 284. 

53. Spring v. South Carolina Ins. 
ur 8 Wheat. (U. S.) 268, 5. L. ed. 

54. Spring v. South Carolina Ins. 
Co.; 8-Wheat. (Us S.)) 268, 5 tu. ed. 


55. Peterson v. Herber, 75 Minn. 
133, 77 NW 418. 

56. To keep policy in force see 
infra vse lL Ty. 

57. U. S.—Ide v. Pheenix Ins. Co., 
12 KF. Cas. No. 7,001, 2 Biss. 333. 

Del.—Mauck v. Merchants’, etc., F. 


debt due him by the agent of insurer.*® 
arrangement by such agent, who is also cashier of 
a bank, that the premium shall be charged against 
the account of insured, does not come within this 
rule and does not invalidate the policy.* 
the agent actually advances the premium and takes 
the note of insured for the amount,*® or is given 
eredit on an account due from him to insured,?® in- 
surer cannot dispute its liability. A set-off held 
‘by the insured against the insurer and due prior 
to the loss will operate as a payment.®°° 

Rights of agent against insured. The agent ad- 
vancing premiums is entitled to recover all sums 


Insurance Co, of 


[§§ 57-59 


Some authorities, however, have held 
that insured is not justified in paying a private 
debt of the agent in lieu of the premium, on the 
agent’s assurance that he has advanced the pre- 


has also been held that insured 
premium by satisfying a private 
But an 


Where 


money paid out: and expended,*? 


or on the principal of subrogation;>? and he has 
a lien on the policy therefor whenever it comes into 
his hands,®* unless he has abandoned it.>4 
debt is one subject to garnishment,®> 

Payment to Insurer’s Agent.®® 
ment to insurer’s agent authorized, or having appar- 
ent authority, to receive the premium, is equivalent 
to payment to insurer;>’ and the policy has its 
inception from the instant such payment is made.*8 
And it is no defense to the company that the agent 
has not remitted at all, or that remittance has not 
been made until after the loss.°® 


Such a 


Pay- 


Although the pol- 


Ins. Co., 20 Del. 325, 54 A 952. 

Ill.—Sun Mut. Ins. Co. v. Saginaw 
Barrek4Co., 91140 111.5<99, 129 SIH: 472 
National Hotel Co. v. Merchants’ F. 
Assur. Corp., 183 Ill. A. 71; Morris v. 
Rhode Island Ins. Co., 181 Ill. A. 500. 

Ind.—Meridian Mut. F. Ins. Co. v. 
Deffendoll, 129 NE 253. 

Evy.—Chenowith v. Phenix Ins. Co., 
12 KyL 232. 

Md.—American - “Ins! | Co. Sov. 
Brooks, 83 Md. 22, 34 A 278. 

Mo.—Leader Realty Co. v. Mark- 
ham, 163 Mo. A. 314, 143 SW 1104. 

Nebr.—Rankin v..Northern Assur. 
Co., 98 Nebr. 172, 152 NW 3247 

N. H.—Estes v. Home Manufac- 
turers’, etc., Mut. Insi-Co.)°s7 NN: R. 
462,/33 A 515. 

N.| Y.—-Buckley ‘v. Citizens’ “ims; 
Cop ESSN Vi 399) “8a NEY 1.65: 7 £38 
LRANS 889 [rev 112 App. Diy 451, 
98 NYS 622]; Bini v. Smith, 36 App. 
Div. 463, 55 NYS 842; Andes F. Ins. 
Co. v. Loehr, 6 Daly 105. 

N. C.—Gazzam vy. German Union F. 
Ins. Con elbo aN. Co S805 cl ota heady 
AnnCas1912C 362. é 

Pa.—Pennsylvania Ins. Co. vy. Car- 
ter, 8 Pa. Cas..191, 11 A 102; Essing- 
ton Enamel Co. v. Granite State F. 
Ins. Co., 45 Fa. Super. 550; Goscth v. 
Firemen’s Ins. Co., 33 Pa. Super. 496. 

Va.—Wytheville Ins., et, Co. v. 
Teiger, 90" Va.’ 277; 18 Si. 4.9.5. 

58. Hallock v. Commercial Ins. 
Co; 26 Ns ee Lis 2 6 Se Lattice 2 Nenad elas 
645, 72 AmD 379]. 

‘59. Ill. Frankfort Mar. Acc., etc., 
Ins. Co. v. Lynch, 156. Ill. A. 485. 

Md.—National Union F&. Ins. Co. v. 
Baltimore Asbestus Co., 122 Md. 121, 
89 A 408; American F. Ins. Co. v. 
Brooks, 83 Md. ‘22, 34 A 8738. 

N. Y.—Bini v. Smith, 36 App. Div. 
463, 55 NYS 842 [writ of error 161 
N. Y. 120, 55 NE 395]; Chase v. Ham- 
ilton Mut. Ins. Co., 22 Barb. 527 [rev 
on other grounds 20, N. Y. 52]; Per- 
kins v. Washington Ins. Co., 4 Cow. 
645. 

N. C.—Gazzam v. German Union F. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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icy provides that payment shall be at the home 
office, it is sufficient if made to a qualified agent ;%° 
it must of course appear that the person acting as 
the recipient of the money was actually the agent 
of insurer and authorized to collect for it.St 
if insurer or its duly authorized agent ultimately 
receives the money paid to one not authorized to 
receive it, the payment is sufficient.S? 
has intrusted the policy to its agent for delivery to 
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If insurer 
contrary.® 
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insured, and the latter in reliance thereon has 
paid the premium to such agent, insurer cannot 
be heard to say that such agent has not authority 
to collect.°* Payment to the agent will protect in- 
sured notwithstanding a stipulation in the poliey 
that every insurance agent or other person forward- 
ing applications or receiving premiums is the agent 
of the applicant;** but there is authority to the 


VI. VALIDITY OF CONTRACT OR POLICY °° 


i : 
[§ 60] A. Want of Assent. 


tract.?° 


Tns4: Cor; 4155-+Nin 1G 7330, eT. (SH, 1434, 
AnnCasl1912C 362. 
Oh.—Palm v. Medina County Mut. 
My Ins Co3> 20 } Olay (2729. ; 
Pa.—Riley v. Commonwealth Mut. 
Be Ins! Co4*t10 Pa. 144, 1A) 528, 


N.: S.—Gardner v. Home, etc., 
Assur. Co., 2 N. S. 204. 
{a] Insured is not chargeable 


with any default of the agent in 
conforming to the rules of insurer. 
Mast v. Prudential Ins. Co., 11 App. 
Div. 190, 42 NYS 584. 

60. Pulaski Mut. EF. Ins. Co. v. 
Dawson, 87 Ill. A. 514; Perkins v. 
Washington Ins. Co., 4 Cow. (N. Y.) 
645. 

61. Merchants’, etc., Mut. Ins. Co. 
v. Baker, 4 Nebr. (Unoff.) 384, 94 NW 
627; More v. New York Bowery F. 
ims, Co;,0130 -N.. Y. 537, 29 NE 257; 
Wilber v. Williamsburgh City F. Ins. 
Co., 122 N. Y. 439, 25 NE 926; Louns- 
bury v. Duckrow, 22 Misc. 434, 50 
NYS 927; Pottsville Mut. F. Ins. Co. 
v. Minnequa Springs Impr. Co., 100 
Pa, 137%. 

[a] Payment of premiums to in- 
sured’s own agent does not relieve 
insured from liability for premiums. 
Russell v. Medwin, 171 App. Div. 32, 
156 NYS ‘862. 

62. Mauck vy. Merchants’, etc., F. 
Ins. Co., 20 Del. 325, 54 A 952; Weis- 
man v. Commercial F. Ins. Co., 19 
Del. 224, 50 A 93.. 

63. U.S:—Cahill v. Andes Ins. Co., 
4 F. Cas. No. 2,289, 5 Biss. 211. 


Till. Lycoming F. Ins. Co. v. Ward, 


90 Ill. 545; Abramson v. Hartford F. 
Ins. Co:, 181 Ill. Ai +254; -Gosch, v. 
State Mut. F. Ins. Assoc., 44 Ill. A. 
263. 

La.—Michael v. Nashville Mut. Ins. 
Co., 10 La. Ann. 737. 


Mo.—Murphy v. Mechanics’, etc., 
Town Mut. F. Ins. Co., 838 Mo. A. 
481. 

N. H.—Gaysville Mfg. Co. v. 
Phenix Mut. F. Ins. Co., 67 N. H. 


457, 36 A 367. 

N. J.—Carson v. Jersey City Ins. 
Co., 43 -N. J. L, 300, 39 AmR 584 [aff 
44 N.- J. L. 2101]. 1 : 

N. Y.—Greenwich Ins. Co. v. Union 
Dredging Co., #4 Daly 2387, 8 NYSt 
352. 
Pa.—Lebanon Mut. Ins. Co. v. Erb, 
112 Pa. 149, 4 A 8; Pennsylvania Ins. 
Go. ww. Garter;8 Pa.wGas..4 91,501 A 
102; Gosch v. Firemen’s Ins. Co., 33 
Pa. Super. 496. 

[a] Rule applied.—That the agent 
of the company was not appointed as 
such in writing, as the policy re- 
quired before payment. could be made 
to him, is immaterial, when it ap- 
peared that he was in fact the agent. 
Arthurholt v. Susquehanna Mut. FB. 
Ins. Co., 159 Pa. 1, 28 A 197, 39 AmSR 


A policy issued by 
an insurance agent acting without knowledge. or 
consent of either party is-of course not valid.%? 
[§ 61] 8. Fraud or Mistake.®* 
take as to the substantial terms or subject matter 
of the contract will render it void.®® 
the contract on the ground of fraudulent inducement 
or representation, it must appear that. the repre- 
sentation or inducement was material to the con- 
A policy is not void merely because the 


Fraud or mis- 


But to avoid 


but no recovery 


659. 

64 Carson v. Jersey City Ins. Co., 
43 N. J. L. 300, 39 AmR 584 [aff 44 
N. J. L. 210]; Greenwich Ins. Co. v. 
Union Dredging Co., 14 Daly 237, 8 
NYSt 352; Kelly v. London, etc., F. 
Ins. Co., 1 Cab. & E. 47. 

fa] Im Ohio the same result is 
reached by statute. Central Ohio 
Ins. Co. v. Lake Erie Provision Co., 
Loe OD Orne te sOOns. ge Ole vin. Dec; 
562 (payment to an insurance broker 
who procures insurance through the 
agent of another company). 

65. Peoria Sugar Refinery v. Sus- 
quehanna Mut. F. Ins. Co., 20 Fed. 
480; Mulrey v. Shawmut Mut. F. Ins. 
Co., 4 Allen (Mass.) 116, 81 AmD 689. 
See Citizens’ F. Ins. Co. v. Swarts, 
21 Mise. 671, 47 NYS 1107 (where the 
broker had no indicia of. authority 
for collecting the premium). 

66. What law governs see supra 


§ 25. 
67. London, ete, EF. Ins. Co. v. 
Turnbull, 86 Ky. 230, 5 SW 542, 9 


KyL 544; Roberta Mfg. Co. v. Royal 
pan Assur. Co., 161 N. C. 88, 76 SE 
65. 
Mutuality in general see supra 
42. 


Wecessity of offer and acceptance 
see supra §§ 43-45. 
68. Cross references: 
Correction of mistake by insurer see 
infra § 107. 
Misrepresentation or fraud avoiding 
policy see infra §§ 188-235. 
Reformation of policy see 
§§ 101-107. 
69. Mass.—Tebbetts v. Hamilton 
Mut. Ins. Co., 3 Allen 569. 
Miss.—American Cent. Ins. Co. v. 
Antram, 86 Miss. 224, 38 S 626. 
Oh.—Williams y. Adtna Fire Assoc., 
10) Oh, Cir. Ct. N 2S. 422. 
Tex.—Underwriters’ Fire Assoc. v, 


infra 


Henry, (Civ. A.) 79 SW 1072. 
Can.—Liverpool, etc.,, Ins. Co. v. 
Agricultural Sav., ete., Co., 33 Can. 


S.. Gy 94; 21. BRE «598. «See Smith wv, 
City of London Ins. Co., 11 Ont. 38 
[app dism 14 Ont. A. 328 (app dism 
15 Can. S. C. 59)] (mistake as to 
material of building). 

70. .U. S.—Camden Cons. Oil Co. 
v. Ohio Ins. Co., 4. F. Cas. No. 2,337b. 

Ill.—Rockford Ins. Co. v. Warne, 22 
Tl. A, 19. 

Minn.—American Steam Boiler Co. 
v. Wilder, 39 Minn. 350, 40 NW 252, 


1 LRA 671. 
N. H.—Atlantic Mut. F. Ins. Co. v. 
Goodall, 29 N. H. 182. 


Ont.—Goring v. London Mut. F. 


Ins. Co., 10 Ont. 236. 


71. Lenning v. Retail Merchants’ 
Mut. F. Ins. Co., 129: Minn. 66, 151 
NW 425; Lenagh v. Commercial 


Union Assur. Co., 77 Nebr. 649, 110 


name of insured is not properly stated therein,” 
nor because of mistake in the description of the 
property, if such property is otherwise sufficiently 
identified;*? and mistake as to a collateral matter 
will not invalidate the contract." 

[§ 62] ©. MIlegality—1. In General. 
ties to the contract may incorporate therein what- 
ever conditions they please provided such conditions 
are not in contravention of law or public policy;*4 


The par- 


can be had on a policy which vio- 


NW 740; Solms v. Rutgers F. Ins. 
Co., 4 Abb. Dec. 279, 3 Keyes 416, 2 
Transcr. A. 227, 5 AbbPrNS 201 [rev 
21 N. Y. Super. 578]; Romano y. Con- 
cordia F. Ins. Co., 121 App. Div. 489, 
106 NYS 68. 

[a] Illustration. — That insured 
was designated “Seaman & Martin” 
instead of the “Seaman-Martin Com- 
pany, a corporation,” does not in- 
validate the policy. Lenning v. Re- 
tail Merchants’ Mut. F. Ins. Co., 129 
Minn. 66, 151 NW 425. 

[b] Trade name.—When there is 
no fraud, accident, or mistake as to 
the description or ownership of the 
property and the person intended to 
be insured and who pays the premium 
is in fact the owner of it, or has an 
insurable interest therein, it is im- 
material that the name of insured as 
designated in the policy was merely 
a trade name. Lenagh v. Commer- 
cial Union Assur. Co., 77 Nebr. 649, 
110 NW 740. 

Extrinsic evidence to identify in- 
sured see infra § 80. 

72. Buchanan v.. Scottish Union, 
etc.,; Ins.,.Co.,-210, TI Aw 523% -Ameri— 
can Cent. Ins. Co. v. McLanathan, 11 
Kan. 533; De Paola v. National Ins.. 
Co.,. 38 R. 1. 126..94 A.700..And see 
infra § 84. 

[a] Surplusage.—A mistake in the 
lot number in a policy on a dwelling 
house jwill be treated as mere sur- 
plusage where there is no other 
dwelling house in the same block. 
Buchanan v. Scottish Union, ete., Ins. 
Coz, 210; Ill, A. 523. 

{[b] Repugnant clauses.—A _ pol- 
icy is not void because the descrip- 
tion of the property contains repug- 
nant clauses where it appears on the 
face of the policy, or can be shown 
from extrinsic facts, what property 
was meant to be covered. American 
Cent., Ins. Co. v..MecLanathan, (it 
Kan. 533. y 

Misdescription as breach of war- 
ranty see infra § 202. 

73. National Union F. Ins. Co. v. 
Lonrab, 63 Tex. Civ. A. 620, 133 SW 
re 

[a] MTllustration.—Where insured 
erroneously believing that a _ prior 
policy had terminated, procured a 
new policy, the erroneous belief was 
merely collateral and not an essential 
element of the contract evidenced by 
the new policy, and the new policy 
was valid. National Union F. Ins, 
Co. v. Dorroh, 63 Tex. Civ. A. 620, 
1383 SW 475, é 

74. Faris v. American Nat. Assur. 
Co; (Cal Av), 1852. h0ss tar rost avis 
Delaware Farmers’ Mut. F. Ins. Co., 
187 Minn. 208, 163 NW 290; Pindar 
Vv. Resolute B._Ins,Co.,-47 NAY 114s 
Crowell v. Maryland Motor Car Ins. 
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lates statutory provisions™® or is against public 
policy.7° Insurance against the acts. of a foreign 
government is not invalid;?? and the mere fact that 
insured attempts to protect himself by a policy 
against loss that may be due to his own fault will 
not render the contract invalid as against public 
policy.78 Failure to comply with statutory require- 
ments not directly affecting the contract will not 
avoid it,” such as a requirement that a member of 
a mutual company shall be notified of annual meet- 
ings;°° and an insurance company cannot escape 
liability on a policy for noncompliance with a stat- 
ute requiring it to secure from the insurance com- 
missioner authority for its agents to act.8! The 
fact that a company is empowered by its charter to 
make contracts in the jurisdiction in which it is 
ereated will not render a policy of insurance on 
goods not within such jurisdiction invalid;*? and a 
policy may be valid after the property insured is 
removed to another jurisdiction.S? It is against 
public policy for an agent of an insurance company 
to issue a policy to himself ;§* and such policy is 
void unless ratified by the ecompany.*> But a policy 
is not invalid because insured is a stockholder in 
the insurance company.®® Since insurance is a con- 
tract of indemnity only §7 it has been held that a 
valued policy of fire insurance is illegal, as a wager- 
ing contract, in the absence of express legislation 
authorizing it.88 But it has been held competent 
for the parties to a contract of rent insurance to 
stipulate for a method of computing the loss, with- 
out violating the rule that insurance shall furnish 
only indemnity against loss.*® And where the stat- 
ute requires insurance companies to pay the full 
amount for which the property is insured, a policy 
is valid, although the property is insured for more 
than its value;®® and this is true, even though the | 
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_ valued policy law is invalid.®* 


[§§ 62-63 


statute also provides that no company shall know- 
ingly issue a policy for an amount which exceeds 
the fair value of the property.°t That property 
is insured for an amount greater than that author- 
ized by a by-law of insurer does not affect the 
validity of the policy unless the overinsurance is 
procured by means of some wrongful act on the part 
of insured;®? and a depreciation of the property 
insured after the issuance of the policy will not 
avoid the policy under a statute limiting the amount 
of risk to a certain percentage of the value of the 
property and providing that when the risk is taken 
its value shall not be questioned in another pro- 
ceeding.®® A condition limiting the recovery on a 
policy to an amount less than is provided by the 
A shifting or float- 
ing policy is peculiarly adapted to those cases in 
which the risk is constantly changing, and contra- 
venes no principle of law.®°> If the contract is 
valid when made, but performance is rendered ille- 
gal by subsequent, statute, both parties are dis- 
charged from its obligations.°® 

[§ 63] 2. Property Used in Unlawful Business. 
As a general rule if the subject matter of the in- 
surance is property which it is unlawful to hold or 
which is employed in an unlawful business, and the 
direct purpose of the contract is to protect or en- 
courage such unlawful act or business, the policy 
will be void.®? Thus there can be no insurable in- 
terest in tickets in a lottery declared illegal by stat- 
ute,°® if the unlawfulness is known to insured.°® 
But where the contract is not entered into in order 
to protect an illegal business, but is made in good 
faith, and afterward the property becomes used for 
unlawful purposes, or illegal transactions, the policy 
is not void, in the absence of any provision therein 


Co., 169 N. C. 35, 85 SE 37, AnnCas 
1917D 50. 

[a] Illustration. — An insurance 
company may insert in its policy rea- 
sonable conditions as to the use of 
the property insured. Crowell  v. 
Maryland Motor Car Ins. Co., 169 N. 
C. 35, 85 SE 37, AnnCas1917D 50. 

{[b] Effect of by-law.—A policy of 
a township mutual fire insurance 
company, authorized by statute and 
not forbidden by its articles of in- 
corporation, covering a thresher on 
or off the premises, was not ultra 
vires because a by-law limited insur- 
ance to threshers in store. Trost v. 
Delaware Farmers’ Mut. F. Ins. Co., 
137 Minn. 208, 163 NW 290. 

75. Friedland v. Commonwealth F. 
Ins. Co., 143 App. Div. 570, 128 NYS 
705 [aff 207 N. Y. 705 mem, 101 NE 
1102 mem]; Weed v. Cuming, 12 Pa. 


Super. 412; Luthe v. Farmers’ Mut. 
150 ins! "Co: (55 “Wis: 643, 213" NW: 
490. 


76. Spare v. Home Mut. Ins. Co., 
15 Fed. 707, 8 Sawy. 618. 

Property used in unlawful business 
see infra § 63. 

77. Nigel Gold Min. Co. v. Hoade, 
{1901] 2 K. B. 849. 

78. American Casualty Ins. Co.’s 
Case, 82 Md. 535, 34 A 778, 38 LRA 
97; Minneapolis, ete., R. Co. v. Home 
Ins. Co., 64 Minn. 61, 66 NW 1382. 

[a] Thus a carrier of goods or 
passengers may protect himself by 
policy against a risk due even to his 
own negligence. See supra § 5. 

79. Dwinnell v. Felt, 90 Minn. 9, 
95 NW 579: 

80. Dwinnell y. Felt, 90 Minn, 9, 
95 NW 579. 

81. Smith v. State, 149 Wis. 63, 
134 NW 1123. 


82. Toronto Bank v. St. Lawrence 
F. Ins. Co., 19 Que. Super. 434. 

@3. Winson v. Mutual Fire, etc., 
Assoc.,, (lowa) 153 NW 97. 

84. Zimmermann Vv. Dwelling- 
House Ins. Co., 110 Mich. 399, 68 NW 
215,° 933 “LRA 698s Wildberger =v. 
Hartford HB. Ins. Co., 72 Miss. 338, 17 
S 282,°48 AmSR 558, 28 LRA 220; 
Bentley v. Columbia’ Ins. Co., 17 N. 
Y. 421 [aff 18 Barb. 595]; Salene v. 
Queen City F. Ins. Co., 59 Or. 297, 
116 P 1114, 35 LRANS 438, AnnCas 
1916D 1276. 

85. See cases supra note 84. 

86. Mississippi Fire Assoc v. 
Stein, 88 Miss. 499, 41 S 66. 

87. See supra § 1. 

88. Norwich Union F. Ins. Soc. v. 
Bainbridge Grocery Co., 16 Ga. A. 
432, 85 SE 622; Georgia Co-op. Fire 
Assoc. v. Lanier, 1 Ga. A. 186, 57 SE 
910. 

. Construction of policy see 

97. 

; 89. Whitney Est. Co. v. Northern 
Assur. Co., 155™Cal. 6215°101 Ps $14, 
23 LRANS 128, 18 AnnCas 512. 


infra 


90. Mississippi Home Ins. Co. y. 
Barron, 91 Miss. 722, 45 S 875. 
91. Mississippi Home Ins, Co. vy. 


Barron, 91 Miss. 722, 45 S 875. 

92. Moore v. Susquehanna Mut. F. 
Ins. Co., 196 Pa. 30, 46 A 266. 

93. Siegle v. Phoenix Ins. Co., 107 
Mo. A. 456, 81 SW 6387. 

94. Dinneen v. American Ins. Co., 
98 Nebr. 97, 152 NW 307, LRA1915EH 
618, AnnCas1917B 1246; Insurance Co. 
of North America v. Bachler, 44 
Nebr. 549, 62 NW 911; Home F. Ins. 
Co. v. Bean, 42 Nebr. 537, 60 NW 907, 
47 AmSR 711. 

95. Ferguson v. Pekin Plow Co., 
141 Mo. 161, 42 SW 711. 


96. Gray v. Sims, 10 F. Cas. No. 
Bj W295 SU WashG, Gages 

97. U. S.—Gray v. Sims, 10 FE. 
Cas. No. 5,729, 3 Wash. C. C. 276. 

Ga.—Phenix Ins. Co. v. Clay, 101 
Ga. 331, 28 SE 853, 65 AmSR 307; 
Wood v. First Nat. F. Ins. Co., 21 
Ga. A. 333, 94 SH 622, 735. 

Iowa.—Erb v. Fidelity Ins. Co., 99 
Iowa 727, 69 NW 261; Erb v. German- 
American Ins. Co., 98 Iowa 606, 67 
NW 583, 40 LRA 845, 99 Iowa 398, 68 
NW 701. : 

Mass.—Lawrence vy. 


National F, 


Ins. Co., 127 Mass. 557 note; Johnson 


v. Union M. & F. Ins. Co., 127 Mass. 
555; Kelly v. Worcester Mut. F. Ins. 
Co., 97 Mass. 284. 

N. Y.—Ruse v. Mutual Ben. L. Ins. 
Co., 23 N. Y. 616; Messersmith ‘Vv; 
American Fidelity Co., 187 App. Div. 
35, 175 NYS 169, 172 [quot Cye]; 
Waters v. Allen, 6 Hill 421; Mount 
v. Waite, 7 Johns, 434, 

Vt.—Carrigan v. Lycoming F. Ins. 
Co., 53 Vt. 418, 38 AmR 687. 

Eng.—Dudgeon v. Pembroke, Ll. R. 
9 Q. B. 581; Wilson v. Rankin, ZL. R. 
1 Qi B. 162. 

Insurance of intoxicating liquors 
kept for illegal sale see Intoxicating 
Liquors [23 Cye 335], 

98. Mount v. Waite, 7 Johns. (N. 
Y.) 434; Jaques v. Golightly; W. Bl. 
1078, 96 Reprint 632. 

99. Wilson v. Rankin, L. R. 1 Q. 
B. 168; Dudgeon vy. Pembroke, L. R. 
SiOr Br bss 

1. Ind.—Behler v. German Mut. F. 
Ins. Co., 68 Ind. 347. 

Iowa.—Petty v. Des Moines Mut. 
F.. Ins. Co., 111 Iowa 358, 82 NW 767. 

Mass.—Boardman v. Merrimack 
Mut. F. Ins. Co., 8 Cush. 583. 

N. Y.—Messersmith v. American 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ees Toe 


§§ 63-65] 


to that effect. Where the statute requires the pay- 
ment of a license tax for conducting a business, and 
provides that all contracts made with any person 
violating its provisions shall be void, a policy taken 
- out on goods used in such business by one who has 
not paid the required tax is invalid;? but the policy 
is not void because the tax was in arrears prior to 
the issuance of the policy, if it was fully paid at 
If the tax has been 
paid, but subsequently the stock is increased so as 
to exceed the amount covered by the license, the 
business becomes eo instanti illegal, and a contract 
of insurance thereafter issued on the stock is in- 
valid;> but if insured had paid the tax at the time 
the policy issued, the fact that before the loss 
occurred his stock had been so increased as to re- 
quire the payment of an additional tax does not 
affect the validity of the policy.® 
store fixtures is not void, although they are used 
by insured in carrying on a, drug business without 


the time the policy was issued.t 


{ 


[§ 65] 


Fidelity Co., 187 App. Div. 35, 175 
NYS 169, 172 Equot Cyc]. 

Oh.—Cochran v. Amazon Ins. Co., 

z Oh. Dec. (Reprint) 276, 2 CincLBul 
4, 

[a] TZllustration.—The drawing of 
a lottery, with the consent and par- 
ticipation of insured, in a building 
previously insured does not avoid 
the policy. Boardman v. Merrimack 
_Mut. F. Ins. Co., 8 Cush. (Mass.) 583. 

2. See infra § 250. 

3. Springfield F. & M. Ins. Co. v. 
Fowler, (Miss.) 31 S 810; American 
F. Ins. Co. v. Vicksburg First Nat. 
Bank; is. Miss. 469), 18 S934;' Sun 
Mut. Ins. Co. v. Searles, 73 Miss. 62, 
18 S 544; Pollard v. Phoenix Ins. Co., 


63 Miss. 244, 56 AmR 805. 


4. Springfield F. & M. Ins. Co. v. 
Fowler, (Miss.) 31 S 810. 

5. Sun Mut. Ins. Co. v. Searles, 73 
Miss. 62, 18 S 544, 

6. Sneed v. British America As- 
sur. Co., 72 Miss. 51,17 S 281. 

TTD gia EA eCUGYy INS yueCO.,2-09 
Iowa 727, 69 NW 261. 

8. Springfield F. & M. Ins. Co. v. 
Cannon, (Tex. Civ. A.) 46 SW 875. 

9. Dominion F. Ins. Co. v.: Nakata, 
52 Can. S. C. 294 [allowing app 9 
Alta. L. 47, and in effect overr Morin 
v. Anglo-American Ins. Co., 3 Alta. 
L. 121; Trites-Wood Co. v. Western 
Assur. Co., 15 B. C. 405]; Bruneau v. 
Laliberté, 19 Que. Super. 425. 


10..° Phenix. Ins, Co.; v. Clay, 101 
Ga. 331, 335, 28 SH 853, 65 AmSR 


307; Conithan v. Royal Ins. Co., 91 
Miss. 386, 394, 45. S 361, 124 AmSR 
701, 18 LRANS 214, 15 AnnCas 539 
[quot Cyc]; Electrova Co. v. Spring 
Garden Ins. Co., 156 N. C. 232, 72 SE 
306, 35 LRANS 1216. 

“Such policy of insurance can be 
said to promote the illegal business 
only by failing’ to discourage it, to 
aid it only by declining to throw 
obstacles in its way. ... To refuse 
to enforce transactions relating to 
property used by the owner for im- 
moral purposes, unless such transac- 
tions tended positively to discourage 
such illegal use, would be to infringe 


on the property rights of the owner, 


and to extend the penalty beyond 
that prescribed by law.” Phenix Ins. 
Co. v. Clay, supra. 

[a] MTllustration.—The effect upon 
the public interest of a policy cover- 
ing a piano placed in a house of ill 
fame to enable the proprietress to 
try it and induce her to purchase, 


[26 C. J.—5] 
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ness.1t 


Insurance on 


sustained.!6 


In General. 


‘because of the illegal nature of the 


house, is too remote to make the in- 
surance policy void as against public 
policy. Electrova Co. v. Spring Gar- 
dens Ins: Conw Lo6a Nie Ce 202, 1a. 58) 
306, 35 LRANS 1216. 

[b] In Minnesota it has been 
held that where the policy was on a 
house described as “occupied as a 
sporting house,” the description did 
not necessarily indicate an unlawful 
use and the policy was valid. White 
v. Toronto Western Assur. Co., 52 
Minn. 352, 54 NW 195. 

11. See cases supra notes 9, 10. 

12. Conithan vy. Royal Ins. Co., 91 
Miss. 386, 45 S 361, 124 AmSR 701, 
18 LRANS 214, 15 AnnCas 539. See 
Phenix Ins. Co. v. Clay, 101 Ga. 331, 
28 SE 853, 65 AmSR 307 (dictum). 


13. Adtna Ins. Co. v. Heidelberg, 
112. Miss. 46, 72 S 852, LRA1917B 
2538. 

[a] Thus a policy issued to a 


seller reserving title to the goods is 
not invalid, although the purchaser 
uses them in conducting a house of 


ill fame. AJtna Ins. Co. v. Heidel- 
berg, 112 Miss. 46, 72 S 852, LRA 
1917B 253. 

14. Construction of contract as 


entire or severable see infra § 100. 
Effect of breach of conditions as to 
part of risk see infra §§ 235, 347. 
15. .Us \S:—Perry. 9 v..., Mechanics’ 
Mut. Ins. Co., 11 Fed. 478. 
Del.—Thurber vy. Royal Ins. Co., 15 
Del. 251, 40 A 1111. 
Ky.—Continental Ins. Co. v. Gard- 
ner, 62 SW 886, 23 KyL 335. 


Mich.—Agricultural Ins. Co. v. 
Montague, 38 Mich. 548, 31 AmR 
326. 


Mo.—Fager v. Commercial Union 


Assur. Co., 189 Mo. A. 464, 176 SW 
1064. 

N. Y.—Fitzgerald v. Atlanta Home 
Ins. Co., 61 App. Div. 350, 70 NYS 
552. 


Or.—Oatman vy. Banker’s Fire Re- 


lief Assoc, 66 Or. 388, 392,133 > P 
1183, 134 P 1033 [quot Cyc]y 
Tenn.—Light v. Greenwich Ins. 


Co., 105 Tenn. 480, 58 SW 851. 
Wash.—Herzog v. Palatine Ins. Co., 
Ltd., 36 Wash. 611, 79 P 287. 
Ont.—Canadian Pac. R. Co. v. Ot- 
tawawke. iIns...Go;-11, Ont—L. 466, 7 
OntWR 353, 6 AnnCas 567. 2 
{a] Illustrations.—(1) A_ policy 
covering a dwelling and furniture 
therein is valid as to furniture, in- 
sared owning it, regardless of in- 


being registered as required by statute.’ 
been held that a policy insuring a stock of goods is 
not invalid, although insured isa member of a trust 
to control the price of such goods.8 
ities have held that insurance on a house of ill fame 
or on the furniture therein is invalid; but by the 
weight of authority such contract is not invalid, 
since it does not tend to promote the unlawful busi- 
This has been held to be the rule even 
where: the policy is taken out by the keeper of the 
house,!? and is true a fortiori where the owner of 
the building or furniture to whom the policy is 
issued does not conduct the illegal business.+? 
. [§ 64] D. Partial Invalidity.14 
tract is invalid as to a part of the risk, it may 
be enforced as to that part as to which it is not 
invalid, if the two parts can be separated. Agree- 
ments or stipulations in a policy which are for-. 
bidden by law will be disregarded, and the contract 
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So it has 


Some author- 


Where the con- 


VII. ESTOPPEL, WAIVER, OR RATIFICATION #7 


A. On Part of Insurer—1. 


ecution of the formal contract, an estoppel of the 
As against any defects or informalities in the ex- 


party: who could otherwise complain will result from 


validity as to dwelling on account of 


insured’s want of absolute title. 
Shockey vy. Fidelity-Phenix F. Ins. 
Co. (Mo. A.) 191 SW 1049. (2) 
Where the policy is for a larger 


amount than the company is allowed 
to place on the property, the policy 


is void only as to the excess. Boul- 
ware ov. Farmers’, , etc, Co-Op: 
Ins. Co., 77 Mo. A. 639. (8) Where 


two parties have joint insurance on 
property in which each has a sep- 
arate interest, the fact that the pol- 
icy is void as to one, because he is 
found not to have an insurable inter- 
est, will not avoid it as to the other. 
Perry v. Mechanics’ Mut. Ins. Co., 11 
Fed. 478. 

Breach of condition of policy cov- 
ering several risks see infra § 235. 

Construction of contract as entire 
or severable see infra § 100. 

16. U. S.—Thompson v. Liverpool, 
ete. ins. Co. 23h BY Cas, Now 132966, 22 
Hask. 363. 

Ky.—Sachs v. London, etc., F. Ins. 
Co., 67 SW 23, 238 KyL 2397. 

Nebr.—Dinneen v. American Ins. 
Co., 98 Nebr. 97, 152 NW 307, LRA 
1915H 618, AnnCas1917B 1246. 

N. H.—Perry v. Dwelling-House 
Insas€ox, 67 Nai 291,330 Aw 73 a6S 
AmSR 668; Union Mut. F. Ins. Co. v. 


Keyser; 382 Na aiH., 313, 64. AmD 
BW lay; \ 
N. Y.—IK<norr v. Bates, 12 Misc. 


395, 33 NYS 691, 24 NYCivProc 377 
[aff 14 Misc. 501, 35 NYS 1060]. 

R. I.—McQuitty v. Continental L. 
Ins, Co. iby Rede aio wim Aw Oo Ds 

[a] Although a married woman 
may not be able to bind herself per- 
sonally by a note for insurance, a 
policy issued on such a note is not 
void. McQuitty v. Continental L. 
Ins, Cogelo Rs: b7573,240) An6sne 

[b] If the company contracts for 
insurance extending beyond the term 
when it may act under its charter, 
the policy will be valid for the unex- 
pired term of the charter. Huntley 
v. Merrill, 32 Barb. (N. Y.) 626; 
vat ley, v. Beecher, 30 Barb. (N. Y.) 
580. 

17. Cross references: 
Estoppeil generally see Estoppel 21 

Cyd. pelos 2 . 
Waiver and estoppel as to: 

Insurable interest see supra § 22. 

Notice and proofs of loss see infra 

§§ 499-529. 
Right to avoid or forfeit policy see 
infra §§ 350-428. 
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his act in subsequently treating the contract as valid 
after knowledge of the defect. or informality ;*® 
but there can be no waiver or estoppel in the ab- 
sence of knowledge of the defects.1° The require- 
ment of a written application by insured,?° or that 
the policy shall be countersigned by insurer’s 
agent,?2! may be waived. Waiver or estoppel may 
arise from acceptance of the premium.’? Thus, 
where a policy issued by a mutual insurance com- 
pany has been held in good faith as an indemnity, 
and premiums have been paid and received, the 
company is estopped to assert that plaintiff is not 
a member of the company because he'has not signed 
the constitution.?* So delivery of the policy, accept- 
ance of proofs of loss, and participation in an ad- 
justment will estop the insurer from asserting that 
the policy was not accepted by insured.?* An at- 
tempt to cancel a policy is an admission that the 
policy is then in foree.?® A mistake in the descrip- 
tion of the property insured, which insurer could 
have discovered before the loss, cannot be set up 
as an equitable defense to an action on the policy ;?* 
and where the description was written by insurer’s 
agent, without suggestion from insured, insurer 
cannot complain of the terms thereof.27 <A foreign 
insurance company is estopped to defend its con- 
tract on the ground that it had no authority to 
transact business in the state.?* No estoppel arises, 


18. U. S.—Camden Cons. Oil Co. v. 
Ohio Ins. Co!, 4 F. Cas. No: 2,337b, 5 
CincLBul 193. 

Ala.—Royal Exch. Assur. v. Almon, 


202 Ala. 374, 80 S 456. application by 
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agent appearing underneath that of 
insured to show that insured’s name 
had been signed by agent, the com- 
pany thereby waived necessity of 
insured. 


[§ 65 


either from insurer’s failure to act upon and formal- 
ly reject an application,?® or from failure of its 
soliciting agent to forward the application to the 
company,®° where, before either of these things can 
be done, the property is destroyed and the agent 
immediately tenders to applicant the premium paid. 
But where the failure of the agent to forward the 
application is supplemented by the act of insurer 
in levying an assessment, thereby inducing the ap- 
plicant to believe that his application had been ac- 
cepted, insurer cannot deny liability.2t. The general 
rule is that there can be no waiver or estoppel in 
respect to a contract which is absolutely void ab 
initio,22 as for want of insurable interest,?* or 
where the contract is forbidden by law.°* But it 
has been held that insurer waives the right to avoid 
the policy because of discrimination in the insurance 
rate, by tendering payment of the amount of the 
loss.°5 

Estoppel to plead ultra vires.*° It is now gener- 
ally held that an insurance company which has ac- 
cepted and retained the premium may be estopped 
to plead that the contract is ultra vires;3" especially 
where the contract, although not authorized by the 
company’s charter, is not absolutely prohibited.*® 
But where the contract is expressly forbidden by 
statute, the defense of ultra vires is available,*® 
notwithstanding the company has received and used 


Carrol County Mut. F. Ins. Co., 45 
Me. 307; Montgomery vy. Whitbeck, 
12 N. D. 385, 96 NW 327; Weed v. 
Cumming, 198 Pa. 442, 48 A 409. 


Johnson v. [a] Ilustration—A policy erro- 


Ga.—Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SH 
330, 7 AnnCas 1134. 

Ill.—Insurance Co. of North Amer- 
ica v. McDowell, 50 Ill. 120, 99 AmD 


497; Cottingham v. National Mut, 
Church Ins. Co., 209 Ill. A. 557. 
La.—Powell v. Factors’, ete., Ins. 


Co. 28° Wa. Ann. 19; 

Mass.—Bardwell v. Conway Mut. 
E. Ins. Co., 122 Mass. 90. 

Nebr.—Star Union Lumber Co. v. 
Finney, 35 Nebr. 214, 52 NW 1113. 

N. Y.—Pratt v. Dwelling-House 
Muto "hi, Ins: .Co.f 13805 Ne-Y. (20651529. 
NE 117; Block v. Columbian Ins. Co., 
42 N. Y. 3938; Audubon vy. Excelsior 
Ins. Co., 27 N. Y. 216 [aff 10 AbbPr 
64]. 

Tex.—Texas Nat. .F. Ins. Co. v. 
White, etec., Dry Goods Co., (Civ. A.) 
165 SW 118. 

Wis.—A®itna Ins. Co. v. Northwest- 
ern Iron Co., 21 Wis. 458. 

Eng.—Hough v. Guardian F., etc., 
Assuracon 138 Do tn R273. 

Can.—City of London F. Ins. Co, v. 
Smith, 15 Can. S. C. 69. 

Ont.—Barnes v. Dominion Grange 
Mut. F. Ins. Assoc., 22 Ont. A. 68; 
Smith v. City of London Ins. Co., 11 
Ont. 38 [app dism 14 Ont A, 328 (app 
dism 15 Can. S. C. 59)]. 

{a] Delivery of riders to insured 
is waiver of a provision requiring 
them to be attached to policy. Texas 
Nat. PE Ins:, Co.'v. White; ‘ete!,’ Dry 
Goods Co., (Tex. Civ. A.) 165 SW 118. 

[b] Statutory conditions omitted 
from policy cannot be set up against 
insured but may be availed of by 
him. Citizens’ Ins. Co. v. Parsons, 4 
Canis. GC. 2u5. 

19. Pratt v. Dwelling-House Mut. 
Hens PCOne ost atUn eI NGMNIS aS) 
[rev on other grounds 130 N. Y. 206, 
29 NE 117]; AXtna Ins. Co. v. North- 
western’ Iron Co., 21 Wis. 458. 

20. Johnson yv. Farmers’ Ins. Co., 
184 Iowa 630, 168 NW 264. 

[a] Rule applied.—Where it was 
uniform practice of insurer to issue 
policies on applications prepared and 
signed by its agent, the name of the 


Farmers’ Ins. Co., 184 Iowa 630, 168 
NW 264. 

21. U. S.—Camden Cons. Oil Co. 
v. Ohio Ins. Co., 4 F. Cas. No. 2,337b, 
5 CincLBul 193. 

Ala,—Royal Exch. Assur. v. Almon, 
202 Ala. 374, 80 S 456. 

Ga.—Rogers v. American Nat. Ins. 
Co., 145 Ga. 570, 89 SE 700. 

La.—In re Pelican Ins. Co., 47 La. 
Ann. 935, 17 S 427. 

Mo.—Grady v. American Cent. Ins. 
Co., 60 Mo. 116; State v. Hudson, 
(A.) 222 SW 1049; Kantrener v. Penn 
Mut. L. Ins. Co., 5 Mo. A. 58h 

Oh.—Dayton Ins. Co. v. Kelly, 24 
Oh. St. 345, 15 AmR 612. 

{a] If insurer receives premium 
and delivers policy without agent’s 
countersignature, it waives compli- 
ance with stipulation requiring such 
signature. Royal Exch. Assur. v. Al- 
mon, 202 Ala. 374, 80 S 456; Rogers 


v. American Nat. Ins. Co., 145 Ga. 
570, 89 SE 700. 
aoe ‘Camadens Cons. as Ollie Coen, 


Ohio Ins. Co., 4 F. Gas. No. 2,337b: 


Powell v. Factors’, ete., Ins. Co., 28 
La. Ann. 19. 
23. Richards v. Louis Lipp Co., 69 


Oh. St. 359, 69 NE 616, 100 AmSR 679. 

24. Finley v. Western Empire Ins. 
Co., 69 Wash. 678, 675, 125) P1012 
[cit Cy cis 

25. McNellis v. AJtna Ins. Co.,. 176 
TPARAY polio 

26. Citizens’ Mut. F. Ins. Co, v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372, 

27. .-American Ins. Co. v. Egyptian 
Lodge No. 802 I. O. O. F., 128 Ill. A. 
161. 

28. Clay F. & M. Ins. Co. v. Huron 
Salt, etc., Mfg. Co., 31 Mich. 346. 

29. Ripka v. Annville Mut. F. Ins. 
Co., 36 Pa. Super. 517. 

30. Ripka v. Annville Mut. F. Ins. 
Co.,.36 Pa. Super. 517. 

31. Stewart v. Glade Mill Mut. F. 
Ins. Co., 41 Pa. Super. 472 [dist 
Ripka v. Annville Mut. F. Ins. Co., 
supra]. 

32. Brown v. North River Ins. Co., 
144 La. 504, 80 S 674; Hastman v. 


neously issued in lieu of a canceled 
binder, which policy was not applied 
for by insured, and was rejected by 
him when tendered, being void 
ab initio, cannot be ratified by impli- 
cation and does. not estop insurer to 
deny liability thereunder. Brown v. 
American F. Ins. Co., 144 La. 519, 80 


S 680; Brown v. North River Ins. 
Co., 144 La. 504, 80 S 674. 
[b] Consent to acsignment.—A 


void policy of insurance is not ren- 
dered valid by. the approval of an 
assignment of the interest of insured 
therein. *Hastman v. Carrol County 
Mut. F. Ins. Co., 45 Me. 307. 

33. Eastman v. Carrol County 
Mut. F. Ins. Co., 45 Me. 307; Agricul- 
tural Ins. Co. v. Montague, 88 Mich. 
548, 31 AmR 326; Peoria M. & F. Ins. 


Co. v. Hall, 12 Mich. 202; Gibbs v. 
Richmond County Mut. Ins. Co. 9 
Daly (N. Y.) 208. 


34. Montgomery v. Whitbeck, 12 
N. D. 385, 96 NW 3827; Weed v. Cum- 
ming, 198 Pa. 442, 48 A 409. 

35. Graff v. National Liberty Ins. 
Co., 107 Kan. 648, 193 P 356. 

36. See generally Corporations 
§§ 2170-2174. 

37. Garner v. Mutual F. Ins. Co., 

(Iowa) 86 NW 289; Trost v. Dela- 
ware Farmers’ Mut. F. Ins. Co., 137 
Minn. 208, 163 NW 290; Continental 
Fire Assoc. v. Masonic Temple Co., 
26 Tex. Civ. A. 139, 62 SW 930. See 
Fuller v. Boston Mut. F. Ins. Co., 4 
Metc. (Mass.) 206 (where it was 
claimed that the property was in- 
sured for more than three fourths its 
value in violation of charter). 
_ [a] Mlustration—A mutual fire 
insurance company insuring country 
property in violation of the artidles 
of incorporation which provide that 
it shall insure only town or city 
property. Garner vy. Mutual F. Ins, 
Co., (Iowa) 86 NW 289. 

38. Adams’v. Farmers’ Mut. Ins. 
Co., 115 Mo. A. 21, 90 SW 747. 

39. Manufacturers’. etc., Mut. Ins. 


Co. v. Gent, 18 Ill. A. 308 [aff 107 111: 
652]; Mutual Guaranty F. Ins. Co. 
v. Barker, 107 Iowa 143, 77 NW 868, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page andsnote number. 
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§§ 65-67] 


the premium.‘° 

Ratification.*t A contract made by an officer or 
agent of insurer without authority,!? or made by 
one not authorized to act for insurer, may be 
ratified; and such ratification is made by failure to 


yepudiate the contract within a reasonable time. 


after knowledge of the facts authorizing repudia- 
tion.** But knowledge of the facts by insurer is 
essential to ratification.4® The insurer cannot ac- 
cept the part of its agent’s unauthorized contract 
which is favorable to it, and reject the rest, but 
must ratify it as a whole.*® A ratification is ef- 
fective, although occurring after the fire,4? although 
there is authority to the contrary.*§ 

[§ 66] 2. Authority of Officers or Agents. An 
officer or agent having authority to act for the com- 
pany in contracting insurance may in general bind 
the company by a waiver amounting to an estop- 
pel.4#? But a stipulation requiring the policy to be 
countersigned by insurer’s agent cannot, by the act 
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of delivery, be waived by the agent to whom the 
power has been intrusted with this condition.®® In 
the case of mutual companies in which all the mem- 
bers are policy holders, estoppel by acts of officers 
or agents'is not so conclusive;°! the business being 
done by the association as a body, any action outside 
the scope of. business fixed by the statutes or arti- 
cles will not work an estoppel.62. Where the valid- 
ity of the policy depends upon membership, the 
conditions of membership cannot be dispensed with, 
and no waiver or estoppel can arise by acts of the 
company’s officers.°* However, a mutual company 
represented by duly selected officers may be bound 
by their acts in waiving defects and ratifying in- 
valid policies of insurance.®* 

[§ 67] 3. As to Prepayment of Premium. 
Waiver of, or estoppel to assert noncompliance with, 
a requirement that the premium be prepaid may 
arise from acts or omissions of insurer or its 
agents.°> If insured is prevented by insurer from 


70 AmSR 149; Montgomery v. Whit- 
beck, 12 N. D. 385, 96 NW 327. 

{a] Tllustration.—Where a mutual 
insurance company issued a policy to 
one not a member, insuring his prop- 
erty for a fixed premium, in violation 
of the express prohibition of the stat- 
ute, the company is not estopped to 
plead ultra vires, although it received 
and used the premium paid, since in- 
sured will be presumed to have paid 
knowing that the contract was pro- 
hibited, and that the company had no 
right to make it. Mutual Guaranty 
¥F. Ins. Co. v. Barker, 107 Iowa 143, 
717 NW 868, 70 AmSR 149. 

40. Mutual Guaranty F. Ins. Co. v. 
Barker, 107 Iowa 143, 77 NW 868, 70 
AmSR 149. 

41. Of insurance agents’ acts gen- 
erally see Insurance [22 Cyc 1434]. 

42. EFarmers’ Co-op. Ins. Assoc, v. 
Taliaferro, 107 Ga. 326, 33 SHE. 26; 
Valley Glass Co. v. American Cent. 
Ins. Co., 197 Pa. 254, 47 A 2382. 

[a] IWlustration.—Where an _ in- 
surance company had knowledge that 
a policy issued by its agent was is- 
sued on property in which such agent 
was interested, it cannot escape lia- 
bility thereon on the ground that a 
contract executed by an agent acting 
for both parties is void as against 
public policy, since the company, 
having knowledge of the agreement 
and having acquiesced therein, rati- 
fied the contract. Valley Glass Co. 
v. American Cent. Ins. Co., 197 Pa. 
254, 47 A 232. 

43. Staats v. Pioneer Ins. Assoc., 
55 Wash. 51, 104 P 185; Hollywood 
Lumber, etc., Co. v. Dubuque F. & M. 
Ins. Co., 80 W. Va. 604, 92 SE 858. 

{a] MTlustration.—(1) Although a 
policy is substituted by unauthorized 
agent, his act may be subsequently 
ratified by his principal. Hollywood 
Lumber, ete., Co. v. Dubuque F. & M. 
Ins. .Co., 80 W. Va. 604, 92 SE 858. 
(2) Where one assuming to act as an 
insurance agent receives an applica- 
tion for insurance, and the company 
with knowledge of such assumption 
issues a policy and receives the pre- 
mium thereon, intending that the pol- 
icy shall be received in accordance 
with the application, the act of the 
agent in soliciting and receiving the 
application is the act of the company. 
Staats v. Pioneer Ins. Assoc., 55 
Wash. 51, 104 P 185. 

44. Georgia Home Ins. Co. Vv. 
Smithville, (Tex. Civ. A.) 49 SW 412. 

{a]  MIlustration.—(1) A contract 
of insurance by an agent who acts 
for both parties is voidable, but, if 
the insurer fails to refund the pre- 
mium within a reasonable time after 
he is apprised of the fact, he ratifies 
the contract. Georgia Home Ins. Co. 
v. Smithville, (Tex. Civ. A.) 49 SW 
412. (2) Where for two years be- 


fore insurer in a fire policy repudi- 
ated it, on the ground that its agent 
had acted as agent for insured in 
issuing the policy, it had knowledge 
of all the facts on which it relied for 
repudiation, the repudiation was not 
sufficiently prompt. German F. Ins. 
Co. v. Gibbs, 42 Tex. Civ. A. 407, 92 
SW 1068, 96 SW 760. 

45. Marqusee v. Insurance Co. of 
North America, 211 Fed. 903; Plant- 
ers’, ete., Mut. Fire Assoc. v. De 
Loach, 113 Ga. 802, 39 SE 466; River- 
side Dev. Co. v. Hartford F. Ins. Co., 
105 Miss. 184, 62 S 169, AnnCas1916D 
1274. And see cases supra notes 17— 
1 

[a] Tllustration. — An insurance 
company, having no knowledge, until 
after a loss, that the property in- 
sured by a policy issued by its agent 
was owned by a corporation of which 
he was a stockholder, did not ratify 
the act of the agent by making no 
objection to the report of the agent 
that the policy was issued, made 
shortly after its issuance. Riverside 
Dey. Co. v. Hartford F. Ins. Co., 105 


Miss. 184, 62 S 169, AnnCasi916D 
1274. 
[b] Acceptance of a premium in 


ignorance of the fact that the policy 
was executed by one not authorized 
to act for insurer does not validate 
the contract where, on discovery of 
such fact, the contract was repudi- 
ated and the premium. returned. 
Planters’, ete., Mut. Fire Assoc. v. 
DeLoach, 113 Ga. 802, 39 SE 466. 

46. Shook y. Retail Hardware Mut. 
F. Ins. Co., 154 Mo. A. 394, 134 SW 
589. 

47. National F. Ins., Co. v/ Oliver, 
(Tex. Civ. A.) 204 SW 367. 

aeatit oe tlon by insured see infra 

68. 


48. Grover v. Mathews, [1910] 2 
K. B. 401. 
49. lIowa.—Esch v. Home Ins. Co., 


78 lowa 334, 43 NW 229, 16 AmSR 
443, 

La.—Richard v. Springfield F. & M. 
Ins. ‘Co., 114 La 794, 38 S -563,. 108 
AmSR 359, 69 LRA 278. 

Me.—Bilodeau v. Dirigo Mut. F. 
Ins. Co., 116 Me. 355, 102 A 42. 

Mich.—Hibernia Ins. Co. v. O’Con- 
nor, 29 Mich. 241. 

Minn.—wWieland v. St. Louis County 
Farmers’ Mut. F. Ins. Co., 178 NW 
499. 

Miss.—Hartford F. Ins. Co. v. J. R. 
Buckwalter Lumber Co.,'116 Miss. 
822, 77 S 798. 

N. Y.—New York Cent. Ins. Co. v. 
National Protection Ins. Co., 14 N. Y. 
85 [rev 20 Barb. 468]. 

Pa.—Hoge v. Dwelling-House Ins. 
Co., 138 Pa. 66, 20 A 939; Smith v. 
Sugar Valley Mut. F.:Ins. Co., 5 Pa. 
Dist. 336. 

S. D.—Wheaton v. Liverpool, etc., 


Ins. Co., 20 S. D. 62, 104 NW 850. 

Wis.—Beal v. Park F. Ins. Co., 16 
Wis. 241, 82 AmD 719. 

[a] Illustration.—Where an insur- 
ance agent issues a policy, accepts 
the premium, notifies the property 
owner that the policy has been is- 
sued, assures him that it is in force, 
and gives him no notice prior to loss 
that insurer has rejected the risk, 
insurer is liable. Wheaton vy. Liver- 
pool, etc.,, Ins. Co, .-20)S. Ds62; 104 
NW 850. 

Waiver of prepayment of premium 
see infra § 67. 

50. Royal Exch. Assur. v. Almon, 
202 Ala. 374, 80 S 456. 

51. See cases infra note 52. 

52. Saratoga County Industry F. 
Ins. Co. v. Plum, 84 App. Div. 96, 82 
NYS 550; Montgomery v. Whitbeck, 
12 N. D. 385, 96 NW 327. 

53. Cannon v. Farmers’ Mut. Fire 
ASsSoe., 584 Ni oJ, Ha: 102, .43 (AS 8812 
Belleville. sMut,; 7 Ins. ~Co., Va avany 
Winkle, 12 N. J. Eq. 333. 

{a] MIlustration.—If a by-law of 
the company attached to a policy 
authorizes the directors to receive as 
a member an assignee of the policy 
on his giving a new note, no acts or 
declarations on their part tending to 
create a membership without his giv- 
ing such note can operate as an es- 
toppel against the company. Cannon 
v. Farmer’s Mut. Fire Assoc., 58 N. J. 
Eq. 102, 43 A 281. 

54, Garner v. Mutual FE. Ins. Co., 
(Iowa) 86 NW 289; Russell v. De- 
troit Mut. F. Ins. Co., 80 Mich. 407, 
45 NW 3856; Pratt v. Dwelling-House 
Mat. Eins... Cos, 13.0) N.Y 020 6,929 5N BY 

55. U. S.—Robinson vy. Western 
Assur. Co., 211 Fed. 747. 

Ill—Hawthorne v. German Alli- 
ance Ins. Co., 181 Ill. A. 88; Ger- 
mania F. Ins. Co. v. Muller, 110 Il. 
A. 190; Continental Ins. Co. v. Roller, 
VOD AI As is > Germans Ins. (Co... We 
Orr, 756) 011A. 637, [afl a71e T2830) 
48 NE 902]. 

La.—Pino v. Merchants’ Mut. Ins. 
Co., 19 La. Ann, 214, 92 AmD 529. 

Mo.—Worth v. German Ins. Co., 64 
Mo. A. 583. 

Nebr.—Nebraska, etc., Ins. Co. v. 
Christiensen, 29 Nebr. 572, 45 NW 
924, 26 AmSR 407. 

N. Y.—Van Schoick v. Niagara F. 
Ins. Co., 68 N. Y. 484; Church v. La- 
fayette. .b.ycInssiy Co..664) Nin. Yew eines 
Bowman v. Agricultural Ins. Co., 59 
Ne Y., 521 [aff 2. Thomps: & CC. +26h15 
Goit v. National Protection Ins. Co., 
25 Barb. 189; New York, Cent. Ins. 
Co. v. National Protection Ins. Co., 
20 Barb. 468 [rev on other grounds 
14 N. Y. 85]; Brooklyn First Baptist 
Church v. Brooklyn F, Ins. Co., 18 
Barb. 69; Kelly v. Commonwealth 
Ins..Co., .23.N..Y..Super..82. 
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performing such a condition insurer cannot assert 
such a failure.5* So a waiver or estoppel may arise 
by an unconditional delivery of the policy without 
insisting npon payment,°? especially where the pre- 
mium is retained with knowledge that the policy 
has been delivered without prepayment.®* But there 
is no such waiver when the agent merely leaves the 
policy for examination, and requires the party, if 
he concludes to accept it, to prepay the premium 
in accordance with the condition.®» So merely plac- 
ing the policy in the hands of an agent to deliver 
when the premium is paid is not a waiver.®° In the 
absence of fraud, where the policy duly executed 
and delivered acknowledges receipt of the premium, 
insurer will be estopped from questioning its valid- 
ity on the ground that the premium was not paid;°+ 
and in some jurisdictions the statute expressly pro- 
vides that the acknowledgment shall be conclu- 
sive evidence of payment. But where a_ policy 
containing such acknowledgment was sent to in- 
sured upon his express promise to remit the premium 
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on receipt of the policy, insurer is not estopped to 
set up nonpayment.®* And it has been held that 
the acknowledgment of a cash payment of the pre- 
mium will not estop the insurer from showing that 
such payment was in fact made by a note which 
has not been paid.*¢ In some jurisdictions an ac- 
knowledgment of payment in the policy has been 
held to be prima facie evidence of payment suffi- 
cient, in the absence of evidence to the contrary, 
to bind insurer.®> A recital that the policy is is- 
sued ‘‘in consideration of’’ the premium named 
is not an acknowledgment of the receipt of the pre- 
mium,®* although there is authority to the contrary.** 
A soliciting agent has no authority to waive pre- 
payment ;*8 but a general agent, or one clothed 
with apparent general authority to deliver policies, 
may waive such requirement ;°° and a parol] waiver is 
good notwithstanding a stipulation in the policy 
that no officer or agent shall have authority to 
waive its conditions unless such waiver is indorsed 
on the policy.*® It has beéu held, however, under 


Eng.—Roberts v. Security Co., 
[1897] 1 Q. B. 111; Kelly v. London, 
Stew. Ins. Co, 1 Cab. és 747. 

N. S.—Peppit v. North British, 
ete, Ans71Co.7 13) N.S. 219: 

[a] Waiver in part.—Nebraska, 
etc., Ins. Co. v. Christiensen, 29 Nebr. 
572, 45 NW 924, 26 AmSR 407. 

Giving credit for premium see 
supra §§ 55, 56. 

56. Belleville Mut. Ins. Co. v. Van 
Winkle, 12°N.° J. Eq. 3333 Beury v: 
Canadal Nat... Ins. Co," 88 Ont, — Ti. 
596, 11 OntWN 413, 35 DomLR 790 


{app dism 39 Ont. L. 343, 12 OntWN™ 


131, 37 DomLR 105] (amount of pre- 
mium not stated). 

57. U. S.—Ball, etc., Wagon Co. v. 
Aurora F. & M. Ins. Co., 20 Fed. 232; 
Frankle v. Pennsylvania F. Ins. Co., 
9 F. Cas. No. 5,052a. 

Cal.—Raulet v. Northwestern Nat. 
nsw Oo. Lon. Cale wails LO te. Zoe 
Farnum vy. Phcenix Ins. Co., 83 Cal, 
246, 23 P 869, 17 AmSR 233 [overr in 
effect Bergson v. Builders’ Ins. Co., 
38 Cal. 5414) . ; 

Colo.—National Mut. F. Ins. Co. v. 
Sprague, 40 Colo. 344, 92 P 227. 

Ill.— Germania F. Ins. Co. v. Mul- 
ler, 130 211, A, 190; Gosch v. State 
Mut. F.. Ins. Assoc.,' 44 Til; “A. 263; 
Daft v. Drew, 40 Ill. A. 266. 

Ind.—Home Ins. Co. v. Gilman, 112 
Ind. 7, 13 NE 118; Behler v. German 
Mut. F. Ins. Co., 68 Ind. 347; York v. 
Sun Ins. Office, 66 Ind. A. 269, 113 NE 
1021, 1022 [quot Cyc]; Ohio Farmers’ 
Ins. Co. v. Stowman, 16 Ind, A. 205, 
44 NE 558, 940. 

La.—Latoix v. Germania Ins. Co., 
27 La. Ann, 113; Pino v. Merchants’ 
Mut Ins. Co; Ovo ina Ann. 2LAe 92 
AmD 529. 

Mich. — Watertown 
Ins. Co. v. Montague, 
31 AmR 326. 

Minn.—Kollitz v. Equitable Mut. F. 
Ins. Co., 92 Minn. 234, 99 NW 892. 

Mo.—Graham v. Mercantile Town 
Mut. Ins. Co., 110 Mo. A. 95, 84 SW 
93. 

Nebr.—German Ins. Co. v. Shader, 
68 Nebr. 1, 983 NW 972, 60 LRA 918; 
Nebraska, etc., Ins. Co, v. Christien- 
sen, 29 Nebr. 572, 45 NW 924, 26 
AmSR 407; State Ins. Co. v. Hale, 1 
Nebr. (Unoff.) 191, 95 NW 478. 

N. Y.—Bodine v. New York Exch. 
IRIS Cols molar on 1d ae oO estate, 
566; Boehen v. Williamsburgh City 
fnis7) @o3-3.5; INe-Y. 1315, (90) Aimiip aise 
Wood v. Poughkeepsie Mut. Ins. Co., 
32 N. Y. 619; Sheldon v. Atlantic F. 
& M. Ins. Co., 26 N. Y. 460, 84 AmD 
213; Healy v. Pennsylvania Ins. Co., 
50 App.) Div. 324,07 263. NS: “1055p: 
Washoe Tool Mfg. Co. v. Hibernia F. 
Ins. Co., 7 Hun 74; Goit v. National 


Agricultural 
38 Mich. 548, 


Protection. Ins. (Co. 25) Barb.) 189; 
New York Cent. Ins. Co. v. National 
Protection Ins. Co. 20 Barb. 468; 
Bowman y. Agricultural Ins. Co., 
MhHomps. COL wath OOeiNees Veo eiedts 
Von Wein v. Scottish Union, etc., Ins. 
Co., 52 N. Y. Super. 490; Greenwich 
Ins. Co. vy. Union Dredging Co., 
Daly, Seioks urs NOY Sb no Onn LC ean= Ve 
Tobin, 58 Misc. 528, 109 NYS 926. 

Pa.—Elkins v. Susquehanna Mut. 
BE. Ins. Co., 113 Pa.:386; 6 A 224; Hs- 
sington Enamel Co. v. Granite State 
Ke ins. Co. 4) «Pas Super. yoo0s Sher 
v. Hawkeye, etc., F. Ins. Co., 21 Pa. 
Dist, 939, 

Tenn.—Equitable Ins. Co. v. Mc- 
Crea, 8 Lea 541. 

Tex.—Ginners’ Mut. Underwriters’ 
Assoc. v. Fisher, (Civ. A.) 222 SW 
285; Hast Texas F. Ins. Co. v. Mims, 
tex ch" Civ...Cas. § 1323" 

Utah.—DeMichele v. London, etc., 
ie lnse Cos240 Ota 302-8120) Pes 4o,, 
AnnCasi914D 1076. 

Wash.—Fenton v. Cascade Mut. 
Fire Assoc., 60 Wash. 389, 391, 111 P 
343 [cit Cyc]. 

Ont.—Beury v. Canada Nat. F.’ Ins. 
Co., 89°Ont. L. 3438, 12 OntWN 131, 37 
DomLR 105 [dism app 38 Ont. L. 596, 
11 OntWN 413, 35 DomLR 790]. 


58. Schoneman v. Western Horse, 
etc., Ins. Co., 16 Nebr. 404, 20 NW 
284. 

59. 


Wood v. Poughkeepsie Mut. 
TNSe Cone san Ne aoe. 

60. Home Ins. Co. v. Field, 42 Ill. 
A. 392; Marland v. Royal Ins. Co., 71 
Pa. 393: 

61. U. S.—In re Pennsylvania Ins. 
Co. 22 Fed. 109. 

Ill.—TIllinois Cent. Ins. Co. v. Wolf, 
87 Ill. 854, 87 AmD" 251; Helbig” v. 
Citizens Ins. Co., 120 Til. A. 58. 

Ind.—Home Ins. Co. v. Gilman, 112 
Ind. 7, 13. NEP Lis: 


Mass.—Mayo v. Pew, 101 Mass. 
555. 
N. H.—Gaysville Mfg. Co. wv 


Phenix Mut. F. Ins. Co., 67 N. H. 457, 
36 A 367. 

N. J.—Basch v. Humboldt Mut. F. 
& (MM: Ins. (Co. 350N. J. 429. 

Que.—Massé v. Hochelaga Mut. 
Ie Co.) (22% TsCsiiy Stee. = eMrorntr, 
Leg. N. 338. See Roberts v. Security 
Co., [1897] 1 Q. B. 111 (where such 
a recital was held a waiver of the 
condition, although the policy re- 
mained in the possession of the in- 
surer, the insured being always ready 
to pay the premium). 

62. See statutory provisions; and 
Palmer v. Continental Ins. Co., 132 
Cal. 68, 64°P 97, 61 P7784; Peever 
Mercantile Co vy. State Mut. F. Ins. 
Co., 25 S. D. 406, 127 NW 559. 

63. Union Bldg. Assoc. v. Rock- 


Lord “ins: Co. 
1032, 32 AmSR 


83 Iowa 647, 49 NW 
323, 14 LRA 248. 


64 Mooney v. Home Ins. Co., 72 
Mo. A. 92. 
65. Henschel v. Oregon F. & M. 


Ins:,Co., 4*Wash},4763 30 PP" b.20 2 
332, 765; Whiting v. Mississippi Val- 
ley Manufacturers’ Mut. Ins. Co., 76 
Wis. 592, 45 NW 672. See Western 
Assur. Co. v. Provincial Ins. Co., 5 
Ont. A. 190 (recital of payment not 
conclusive where prepayment ex- 
pressly required). 

66. Dircks v. German Ins. Co., 34 
Mo..A. (31: 


67. National Mut. F. Ins. Co. v. 
Sprague, 40 Colo. 344, 92 P 227. 
68. Hambleton v. Home Ins. Co., 


11 F. Cas. No. 5;972;°6 Biss. 94. 

69. U. S.—Ball, ete., Wagon Co. v. 
Aurora F. & M. Ins. Co., 20 Fed. 232; 
Jones v. Adtna Ins. Co., 12 F. Cas. No. 
7,453, 7 Reporter 644. 

Ala.—Sun Ins. Office v. Mitchell, 
186 Ala. 420, 65 S 143. 

Cal.—Farnum v. Phoenix Ins. Co., 
83 Cal. 246, 23 P 869, 17 AmSR 233. 

Colo.—Standard ‘Ace. Ins. Co. v. 
Friedenthal, 1 Colo. A. 5, 27 P 88. 

Ill.—Morris v. Rhode Island Ins. 
Co., 181 Ill. A: 500. 

Ind.—Meridian Mut. F. Ins. Co. v. 
Deffendoll, 129 NE 253; Terry v. New 
York Provident Fund Soc., 13 Ind. A. 
1, 41 NE 18, 55 AmSR 217: 

Iowa.—Young v. Hartford F. Ins. 
Co., 45 Iowa 877, 24 AmR 784. 

Me.— Gilodeau v. Dirigo Mut. F. 
Ins. Co., 116 Me. 355, 102 A 42. 

Minn,—Wilkins v. State Ins. Co., 
43 Minn. 177, 45 NW 1. 

Mo.—Brownfield vy. 
Co., 35 Mo. A. 54, 

N. Y.—Bowman v. Agricultural Ins. 
Co., 59 N.Y. 521 _ [laff 2°Thomps.& GC, 
261]; Bodine v. New York Exch. F, 
Ins. Co., 54 N. Y. 117, 10 AmR 566; 
Boehen v. Williamsburgh City Ins. 
Co., 35 N. ¥. 131, 90: AmD 787°" Wood 
v. Poughkeepsie Mut. Ins. Co., 32 N. 
yy. 619;- Walsh wv. Hartford Kk Ins. 
Co., 9 Hun 423 [rev on other grounds 
73 N. Y. 5]; Hotchkiss v. Germania 
F.. Ins. Ce., 5 Hun 90. 

Oh.—Newark Mach. Co. v. Kenton 
Ins. Co., 50 Oh. St. 549, 35 NE 1060, 
22 LRA 768; Dayton Ins. Co. v. Kelly, 
24 Oh. St. 345, 15 AmR 612. 

Pa.—Elkins' v. Susquehanna Mut. 
iM. wns. “Co. 1s Pane os. GAs te 
Pottsville Mut. F. Ins. Co. v. Min- 
nequa Springs Impr, Co., 100 Pa. 137. 

Authority to extend credit see 
supra § 56. 

70. Young v. Hartford F. Ins. Co., 
45 Iowa 377, 24 AmR 784; Wilkins v. 
State Ins. Co., 48 Minn. 177, 45 NW 
1. But’ see’ Dircks v. German Ins. 
| Co., 34 Mo. A. 31 (contemporaneous 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 67-68] 


the rule that a principal is not bound where the 
person dealing with him has notice that he is ex- 
ceeding his actual authority,71 that insurer is not 
bound by a local agent’s waiver of a stipulation 
requiring prepayment, where the policy itself pro- 
vides that none of its terms can be waived by any- 
one except the secretary of the company.7? A 
mutual company whose articles or by-laws forbid 
the delivery of a policy without prepayment of the 
premium will, however, not be estopped by the act 
of an officer in issuing a policy without compli- 
ance with such condition.?? Authority to waive pre- 
payment, even as against express stipulations of 
the policy, may be inferred from a custom of deal- 
ing on the part of the company’s agent known to 
and acquiesced in by it,74 although on the other 
hand it has been held that parol evidence is not 
admissible to show a general custom among insur- 
ance companies and brokers to consider payment to 
the broker as a payment to the company, when the 
policy provides that there shall be no waiver except 
in writing.7> If the premium is paid to one not 
authorized to receive it, the company ratifies the 
contract of insurance by treating it as a valid and 
binding contract, without objection or qualifica- 
tion,’® 
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[§ 68] B. On Part.of Insured. The doctrine of 
estoppel is applicable to insured as well as to in- 
surer;’7 and one who accepts a policy without dis- 
sent cannot plead ignorance of its contents,’ or 
its legal effect,“? in the absence of fraud or mis- 
take,*° although it is open to insured of course to 
show that he was fraudulently misled as to the 
contents of the policy.*+ The retention of the pol- 
icy for a considerable period without objection 
makes the showing of estoppel stronger.’? : 

Estoppel to plead ultra vires.*? A party to a 
contract with an insurance company, made in vio- 
lation of express provisions of the statute, and there- 
fore absolutely void, is not estopped to plead ultra 
vires,** especially when he has received no benefit 
from the contract.*° On the other hand it has been 
held that insured is estopped to plead ultra vires 
where the contract has been executed and he has 
had the benefit thereof.’¢ 

Ratification.s? Insured may ratify a voidable 
contract,** if he has knowledge of the facts;8® and 
the bringing of suit on the contract before his 
premiums are returned constitutes a ratification.®? 
A contract made on behalf of insured without au- 
thority may be ratified by the latter after a loss 
has occurred within his knowledge, if insurer has 


agreement between insured and agent 
that agent would make premium good 
to insured is prohibited by provision 
in policy that insurer is not bound by 
statement of agent not inserted in 
policy). 

71. See Agency § 210. 

72, Wilkins v. State Ins. Co., 43 
Minn. 177, 45 NW. 1. 

73. Baxter v. Chelsea Mut. F. Ins. 
Co., 1 Allen (Mass.) 294, 79 AmD 
730; Brewer v. Chelsea Mut. F. Ins. 
Co., 14 Gray (Mass.) 203. 


74, -Potter v.:Phenix Ins, Co., 63 
Fed. 382; Peoria Sugar Refinery v. 
Susquehanna Mut. F. Ins. Co., 20 


Fed. 480; Pino v. Merchants’ Mut. 
Ins. Co., 19 La. Ann. 214, 92 AmD 
529; Susquehanna Mut. F. Ins. Co. v. 
Elkins, 124 Pa. 484,17 A 24,10 AmSR 
608; Universal F. Ins. Co. v. Block, 
109 Pa.1535, lA 523. 

[a] Thus it is competent to show 
a course of dealing between the com- 
pany and its agents, by which the 
personal liability of the agent for the 
premiums on policies issued by him 
is substituted for the obligation of 
insured to pay the premium. Leb- 
anon Mut. Ins. Co. v. Hoover, 113 Pa. 
BOL, a8) A ehG3,. 67. AmR 65145 > Dlkins 
v. Susquehanna Mut. F. Ins. Co., 113 
Pa. 386, 6 A 224. 

Custom and usage generally see 
Customs and Usages 17 C! J. p 444. 


75. Peoria Sugar Refinery v. Sus- 
quehanna Mut. F. Ins. Co., 20 Fed. 
480. 

76. Mauck v. Merchants’, ete., F. 


Ins. ‘Co., 20 Del. 325, 54 A 952; Weis- 


man v. Commercial F. ‘Ins. Co., 19 
Wel: -224,.50 A»93. 
77, Ark.—House v. Davis, 1380 


Ark. 387, 197 SW 693. 

Ga.—Jones v. Methvin, 97 Ga. 449, 
25 SE 318. 

Tll.—Thompson Lumber Co, v. Mu- 
tual F. Ins. Co., 66 Ill. A. 254; Phenix 
Ins. Co. v. Still, 43 Ill. A. 233; Manu- 
facturers’, etc., Mut. Ins. Co. v. Gent, 
13 Ill. A. 308. 

Ky.—wWestern Assur. Co. v. Meuth, 
10 KyL 718. 

Mo.—State v. Hudson, (A.) 222 SW 
1049. 

And see cases infra this section. 

[a] Issuance of policy.—Accept- 
ance by insured of receipt for his 
application, stating policy would be 
sent by mail and requiring him to 
notify the company if it was not re- 
eeived or be estopped from denying 
its issuance, will estop insured from 


denying issuance if he does not with- 
in a reasonable time notify insurer of 
its nonreceipt. House v. Davis, 130 
Ark. 387, 197 SW 693. 

78. Ind. — Shaffer v. Milwaukee 
Mechanics’ Ins. Co., 17 Ind. A. 204, 
46 NE 557. F 

Iowa.—Moore v. State Ins. Co., 72 
Iowa 414, 34 NW 183. 

La.—Reeve v. Pheenix Ins. Co., 23 
La. Ann. 219. 

Mass.—Monitor Mut. F. Ins. Co. v. 
Buffum, 115 Mass. 348. 

Mich.—Wierengo v. American F. 
Ins. Co., 98 Mich, 621, 57 NW 833; 
Cleaver y. Traders’ Ins. Co., 71 Mich. 
4£4- 39 KNW. 574;: £5 “AmSR) 275; 
Cleaver v. Traders’ Ins. Co., 65 Mich. 
527, 32 NW 660, 8 AmSR 908. 

Miss.—Home Mut. F. Ins. Co. v. 
Pittman, 111 Miss. 420, 71 S 739. 

Mo.—Dolan v. Missouri Town Mut. 
F.. Ins. Co., 88 Mo. A. 666. 

N. Y.—Hicks v. Grimley, 213 N. Y. 
447, 107 NE 1037; .Baumgartel v. 
Providence-Washington Ins, Co., 136 
N. Y. 547, 32 NE 990 [rev 61 Hun 118, 
15 NYS 573]; Allen v. German- 
American Ins. Co., 123 N. Y. 6, 25 NE 
309 [aff 3 NYS 170]. 

Pa.,—Hardiman Wis Philadelphia 
Fire, Aissoer 212 “Pa. 383; 615 A, 990; 
Stone v. Lorentz, 6 Pa. Dist. 17, 19 
Pa. Co, 51. 

Tex.—Guinn'v. Phcenix Ins. Co., 
(Civ. A.) 31 SW 566. 

{a] Alteration of policy.—Where 
the policy appears to have been al- 
tered by a slip attached thereto, it 
will be presumed that such slip was 
attached at the time of delivery. 
Hartford F. Ins. Co. v. Davis, 59 Mo. 
A. 405. 

Effect of acceptance see supra § 52. 

Right to presume that policy con- 
forms to application see supra § 48. 

79. Liverpool, etc., Ins. Co. v. T. 
M. Richardson Lumber Co., 11 Okl. 
579, 585, 69 P 936, 938; Greenberg v. 
German American Ins. Co., 83 Or. 
662, 160 P 536, 163 P 820. 

80. Ind.—Traders’ Ins. Co. v. Cas- 
sell, 24 Ind. A. 238, 56 NE 259. 

Mo.—Hartford F. Ins. Co. v. Davis, 
59 Mo. A. 405. 

N. Y.—Tilton v. Farmers’ Ins. Co., 
82 Misc. 79, 148 NYS 107. 

N. C.—Cuthbertson v. North Caro- 
lina Home Ins. Co., 96 N. C. 480, 2 
SE 258. 

Okl.—Brown v. Connecticut F. Ins. 
Cone 52 Ol 3892 1b dE e135 Aver 
pool, egc., Ins. Co. v. T. M. Richard- 


son Lumber Co., 11 Okl. 579, 585, 69 
P1936;5 9385 

Tex.—Morrison vy. Insurance Co. of 
North America, 69 Tex. 353, 6 SW 
605, 5 AmSR 68. 

But see Raulet v. Northwestern 
Nat. <dms.)Co.," 157, Calsg203, 1.07. P 1292 
(holding that the general rule should 
not be strictly applied to insurance 
policies). 

81. Wyman v. Gillett, 54 Minn. 
536, 56 NW 167; Williams v. Attna 
Hire, Assoc... 30Oh. ‘Cin: Cty 192-3 Wiv= 
erpool, etc., Ins; Co. v. T. M. Rich- 
ardson Lumber Co., 11 Okl. 579, 585, 
69 P 936, 938. 

82. Mass.—Plympton v. Dunn, 148 
Mass. 523, 20 NE 180. 

Miss.—Home Mut. F. Ins. Co. v. 
Pittman, 111 Miss. 420, 71 S 739. 

Pa.—Susqguehanna Mut. F. Ins. Co. 
v. Oberholtzer, 172 Pa. 223, 32 A 1105, 
1108; Moore v. Lichtenberger, 26 Pa. 
Super. 268; Schofield v. Leach, 15 Pa. 
Super. 354. 

Tex.—Ribble v. Roberts, (Civ. A.) 
180 SW 620. 

Va.—Fennell v. Zimmerman, 96 Va. 
L970 sl SH. 22; 


83. See generally Corporations 
§ 2172. 
84. Rochester Ins. Co. v. Martin, 


13 Minn. 59; Patrons of Industry F. 
Ins. Co. v. Plum, 84 App. Div. 96, 82 
NYS 550; Montgomery vy. Whitbeck, 
12 N. D. 385, 96 NW 327. 

85. Patrons of Industry F. Ins. 
Bes v. Plum, 84 App. Div. 96, 82 NYS 

86. Thompson Lumber Co. v. Mu- 
tual F. Ins. Co., 66 Ill. A. 254. 

87. Ratification by insured of un- 
authorized acts generally see Insur- 
ance [22 Cyc 1448]. 

88. Georgia Home Ins. Co. v. 
Smithville, (Tex. Civ. A.) 49 SW 412; 
John R. Davis Lumber Co. v. Hart- 
ford F. Ins. Co., 95 Wis. 226, 70 NW 
84, 37 LRA 131; Coleman v. Econom- 
ical Mut. F. Ins. Co., 4 OntWR 466. 
See Globe, etc., F. Ins. Co. v. Warner 
Sugar Refining Co., 187 App. Div. 492, 
176 NYS 38 (whether retention of 
policy for two months was a ratifica- 
tion was held a question of fact). 

89. Belt v. American Cent. Ins. 
Co., 74 Hun 448, 26 NYS 692 [rev on 
ground that insured was not per- 
mitted to show want of knowledge 
148 N. Y. 624, 43 NE 64]. 


90. Georgia Home Ins. Co. v. 
Smithville, (Tex. Civ. A.) 49 SW 
412. 
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not withdrawn his previous. assent;° but it has 
been held that an offer made after loss to pay the 
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premium is not a ratification of a policy made out 
by the insurance agent contrary to instructions. 


VIII. CONSTRUCTION AND OPERATION OF CONTRACT OR POLICY °* 


[§ 69] 
In General. 


91. U. S.—Marqusee v. Hartford 
FY. Ins:h'Co., 198 Hed.” 475, 5119) CCA 
251, 42 LRANS 1025. But see Kline 
v. Royal Ins. Co., 192 Fed. 378 [rev 
on other grounds 198 Fed. 468, 117 
CCA 228] (holding that such unau- 
thorized contract cannot be ratified 
by a tender of the premium after a 
loss known to both parties). 

Cal.—Ferrar v. Western Assur. Co., 
30 Cal. A. 489, 159 P 609, 611. 

Ga.—Todd v. German-American 
Ins. Co., 2 Ga. A. 789, 59 SE 94. 

N. Y.—Boutwell v. Globe, ete, F. 
Ins) Co; 193 NW Y¥..323, 85 NE 1087; 
Herkimer vy. Rice, 27 N. Y. 163. 

Tex.—Norwich Union F. Ins. Co. v. 
Dalton, (Civ. A.) 175 SW 459. 

Existence of subject matter see 
Supra § 26. 

92. Scottish»,Union, ete., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9. 

93. What law governs see supra 


§-:25. Y 

94. See Contracts §§ 481-520. 

95. U. S.—Liverpool, etc., Ins. Co. 
v. Kearney, 180 U. S.. 132, 21 SCt 326, 
45 L. ed. 460; Williamsburgh City F. 
Ins. Co. v. Willard, 164 Fed. 404, 90 
CCA 392, 21 LRANS 108 [certiorari 
den* 212 .U...S.-581, “29 -“SCt: 690, 53 L. 
ed. 660]; Crane v. City Ins. Co., 3 
Fed. 558, 2 Flipp. 576. 

Ala.—Liverpool, ete, Ins. Co. v. 
Lavine, 5 Ala. A. 392, 59 S 336; Mo- 
bile Mar. Dock, etc., Ins. Co. v. Mc- 
Millan, 27 Ala. 77. 

Cal.—Pacific Heating, etce., Co. v. 
Williamsburgh City F. Ins. Co., 158 
Cal. 367, 111 P 4; Wells v. Pacific 
Ins. Co., 44 Cal. 397; Taylor v. North- 
western Nat. Ins. Co. 34 Cal. A. 
STA LOn. ey 89.9: 

Ae ne v. Treat, 3 Colo. 

Iil.—Cottingham v. National Mut. 
ies Ins. Co., 290 Ill. 26, 124 NE 
822. 

Ind.—American Ins. Co. v. Leonard, 
80 Ind. 272. 

Ky.—Spring Garden Ins. Co. v. Im- 
perial Tobacco Co., 1382 Ky. 7, 116 SW 
234, 136. AmSR 164, 20 LRANS 277. 

La.—Wallace v. Insurance Co., 4 
La, 289. 

Me.—Dunton v. Westchester F. Ins. 
ar 104 Me. 372, 71 A'1087, 20 LRANS 

58. 

Md.—McEvoy v. Security F. Ins. 
Co., 110 Md. 275, 73 A 157, 1832 AmSR 
428, 22 LRANS 964. 

Minn.—Kahn v. American Ins. Co., 
1387 Minn. 16, 162 NW 685. 

Mo.—State v. Ellison, 190 SW 879; 
Renshaw v. Missouri State Mut. F., 
ete. Ins, "Co\,, 103). Mo. -595,..15) Sw 
945, 23 AmSR 904; Hoover v. Mercan- 
tile Town Mut. Ins. Co., 93 Mo. ‘A, 
111, 69 SW 42. 

N. H.—Thorp v. Attna Ins. Co., 75 
INGE, Zon, 72) Ar 69103 

N. Y.—Nelson v. Traders’ Ins. Co., 
181 N. Y. 472, 74 NE 421 [aff 86 App. 
Div. 66, 83 NYS 220]; Eddy v. Lon- 
don Assur. Corp., 148 N. Y. 311. 38 


NE 307, 25 LRA 686 [aff 65 Hun 
807, 20 NYS 216]; O’Brien v. Pres- 
Cott wins... 'Co,,)” 134)- Ne W288i NE 


265 [rev 11 NYS 125]; Weed v. Lon- 
don; ete. shi Ins: ‘Col, 116" Ne i. 106; 
22 NE 229; "Hay v. Star FE. Ins. Coi, 
0h INS as. 9235,9133> AmRY 607 = fatiads 
Hun 496]; Hastings v. Westchester 
Bea Tnist (Co.w73 GN. Ya Pad Fatih? Vea 
416]; Perry v. Lorillard F. Ins. Co., 
61 N.Y. 214, 19 -AmR (272) ‘Laff 6 
Lans 201]; Goldman vy. Insurance Co. 
of North America, 194 App. Div. 


A. General Rules of Construction—1. 
The general rules which govern the 
construction of written contracts °* are applicable 


266, 185 NYS 210; Alterman v. Home 
Ins. Co., 112 Misc. 445, 183 NYS 62. 

N. C.—Johnson v. Rhode Island 
Insis Co... A02o0N, Ch 142,90. Sma IZass 
Crowell v. Maryland Motor Car Ins. 
Co., 169 N.C. 35, 37, 85 SE 37, Ann 
Cas1917D 50 [cit Cyc]. 

Oh.—Miller v. Western Farmers’ 
Mut. Ins. Co., 1 Handy 208, 12 Oh. 


Dec. (Reprint) 105; Central Trust, 
ete., Co. v. Dubuque F. & M. Ins. 
Goi; 34.8 Oh! Cir.) Ct 21388 '* Globe-= 


Rutgers F. Ins. Co. v. Sherwin-Wil- 
liams''Co:, 023) On. Veir. Cte N.S.) 390; 
Watson v. Norwich Union F. Ins, 
Soce3,523Ohs Cir, Ct. Ni 8.1363. 

Pa.—Levington v. Ohio Farmers’ 
Ins. Co., 110 A 295; Snyder v. Groff, 
8 Pa. Dist. 291; Lycoming F. Ins. Cor 
v. Buck, 1 LuzLegReg 351. 

Ss. D.—Miller v. St. Paul F. & M. 
Ins. Co., 26 S. D. 454, 128 NW 609. 

Tex.—Aitna Ins. Co. v. Waco Co., 
(Civ. A.) 189 SW 315; Royal Ins. Co. 
v. Okasaki, (Civ. A.) 177 SW 200. 

Vt.—Farmers’ Mut. F. Ins. Co. v. 
Marshall, 29 Vt. 23. 

Va.—Connecticut F. Ins. Co. v. 
W. H. Roberts Lumber Co., 119 Va. 
479, 89 SE 945, AnnCas1918H 1045; 
Watertown F. Ins. Co. v. Cherry, 84 
Va. 72, 3 SE 876; Home Ins. Co. v. 
Gwathmey, 82 Va. 923, 1 SE 209. 

Wash.—Port Blakely Mill Co. vy. 
Springfield F. & M. Ins. Co., 59 Wash. 
501, 110 P 36, 140 AmSR 863. 

{a] Policy insuring a_ lessee 
against loss to his leasehold by fire 
is to be construed by the same rules 
applicable to ordinary fire insurance 
policies. Kahn v. American Ins. Co., 
137 Minn. 16, 162 NW 685. 

96. U. S.—Crane v. City Ins. Co., 
3 Fed. 558, 2 Flipp. 576; Mauger v. 
Holyoke Mut. F. Ins. Co., 16 F. Cas. 
No. 9,305, Holmes, 287. 

Ala.—Liverpool, ete. “Ins. Co. v. 
Lavine, 5 Ala. A. 392, '59 S- 336: 

Cal.—Raulet v.\Northwestern Nat. 
IMs!) Co.) 7 Cals213, 4070 PR* 2925. A1- 
vey v. Continental: Ins, Co., 2 Cal. 
At 253,°83 Pr2s5, ; 

Colo.—Merchants’ Mut. F. Ins. Co. 
Vip Harris,4i61. (Coloty 05; 16 wer L435 
Messenger v. German American Ins. 
Co., 47 Colo. 448, 107 P 648; German- 
American F. Ins. Co. v. Messenger, 
26 Colo. A... 153, 1364R 4783 

Ga.—North British, ete, Ins. Co. 
v. Tye, 1 Ga. A. 380, 58 SH 110. 

Tll.— American Ins. Co. v. Egyptian 
Lodge No. 802 I. O. O. F., 128 Tl. A. 
161; Hartford F. Ins. Co. v. Northern 
Trust Con 127 LIA. 355i 

Ind.—Employers’ Liability Assur. 


Corp wi) Bight, seteynCoy) 28nd, sAN 
437, 638 NE 54, 

Iowa.—Dodge v. Grain Shippers’ 
Mut. F. Ins. Assoc., 176 Iowa 316, 


157 NW 955; Houge v. St. Paul F. & 
M. Ins. Co., 174 Iowa 607, 156 NW 
862. 

Kan,.—German American Ins. Co. 
v. Darrin, 80 Kan. 578, 103 P 87. 

Ky.—Farmers’ Mut. Equity Ins. 
Soc. v. Smith, 158 Ky. 459, 165 SW 
675, LRA1915B 844. 

La.—Bradley v. Nashville Ins. Co. 
3 La. Ann. 708, 48 AmD 465. 

Co., 


Me.—Bickford v. Autna Ins. 
101 Me. 124, 63 A 552, 8 AnnCas 92. 

Mass.—Cutting v. Atlas Mut. Ins. 
Co., 199 Mass. 380, 85 NE 174. 

Miss.—Shivers v. Farmers’ Mut. F. 
Ins. Co., 99 Miss. 744, 55 S 965. 

Mo.—Straus v. Imperial F. Ins, Co., 
94 Mo. 182, 6 SW 698, 4 AmSR 368; 
Still v. Connecticut F. Ins. Co.,° 185 
Mo, A. 550, 172 SW 625. 


to fire insurance contracts.®° 
ties is the governing principle;°® and such intent 
must be sought in the instrument itself,®” construing 


The intent of the par- 


N. Y.—Rickerson v. Hartford F. 
Ins. Co., 149 N. Y. 307, 43 NE 856; 
Eddy v. London Assur. Corp., 143 
N. Y. 311, 388 NE 307, 25 LRA .686 
[aff-65 Hun’ 307, 20 NYS 216]; Mc- 
Nally v. Phoenix Ins. Co., 137 N. Y. 
389, 33 NE. 475 [rev 16 NYS 696]; 
Allen v. German-American Ins. Co., 
123 IN. ¥. 6,°25 NE 309 [aff 3 NYS 
170]; Weed v. London, etc., F. Ins. 
Co., 116 N. Y. 106, 22 NE 229; Ben- 
ninghoff v. Agricultural Ins. Co., 93 
N. Y. 495; Hastings v. Westchester 
B. ins; Co., Us. N.Y, 084) fait ac eset 
416]; Colt v. Phoenix F. Ins. Co., 54 
N. Y. 595; Springfield F. & M. Ins. 
Co. vo Allen, 43 N.Y. 389. 3 Aim R77 ite 
Hoffman v. Attna F. Ins. Co., 32 N. Y. 
405, 88 AmD 337 [aff 24 N. Y. Super. 
501, 19 AbbPr 325]; Ripley v. Avtna 
ins. Coy"30 UN. Y:. 136), 36°AmP 3625 
Harper v. New York City Ins. Co., 
22 N. Y. 441 [aff 14 N.Y: Super. 520]; 
Mutual Safety Ins. Co. v. Hone, 2 
NOY 235 fat! 3 Niel Supersiheigs 
Bird v. St. Paul F. & M. Ins. Co., 180 
App. Div. 470, 167 NYS 707 [rev on 
other grounds 224 N. Y. 47, 120 NE 
86]; Alterman v. Home Ins. Co., 112 
Misc. 445, 183 NYS 62; Czerweny. v. 
Hartford Nat. F. Ins: Co., 139: NYS 
345; Gropper v. Home Ins. Co., 77 
MISC 913825135 NYS 91028; 

N. C.—Crowell v. Maryland Motor 
Car Ins: Co., 169 IN VCis35,085 25 Beals 
AnnCas1917D 50. 

Oh.—Travelers’ Ins. Co. vy. Myers, 
62 Oh. St. 529, 57 NE 458, 49 LRA 
760; McKelvey v. Eureka F. & M. 
Ins. Co., 34 Oh. Cir. Ct. 443; Globe- 
Rutgers F. Ins. Co. v. Sherwin-Wil- 


liamsi)'Co.°23. (Oh, Cir. /Cta NOS, 390. 
Pa.—Haws v. Philadelphia Fire 
Assoc; 114 Pa. 481pt%- A d59911605 


Snyder v. Groff, 8 Pa. Dist. 291. 

R. I.—Messler v. Williamsburg City 
EY Ins. Co., 42 Re T.- 460,4108  Avg3 2: 

S. C.—Etheredge v. A1tna Ins. Co., 
10248) GC. .318, 486) SE 6873) Scottavi 
Liverpool,: ‘ete. Ins; Co., 202 1S) «G2 
115, 86 SE 484; Cross v.. Shutliffe, 2 
Bay 220, 1 AmD 645. 

S. D.—Miller v. St. Paul F. & M. 
me Co.,' 26. S.-D. 9 454, 1289 NW 

Tex.—Royal Ins. Co. v. Texas, etc., 
Rv Co., 53..Dex. Civ, Ay 154, 115 > SW. 
117, 123. 

Va.—Connecticut F. Ins. Co. v. 
W. H. Roberts Lumber Co., 119 Wa. 
479, 89 SE 945, 946, AnnCasi918B 
1045 [quot Cye] 

Wash.—Mountain Timber Co. vy. 
New York Lumber Ins. Co., $9 Wash. 
243, 169 P 591; Port Blakely Mill Co. 
v. Springfield F. & M. Ins. Co., 59 
Wash. 501, 110 P 36, 140 AmSR 863; 
Stone v. Insurance Co. of North 
America, 56 Wash. 427, 105 P 856. 

Can.—Keefer v. Phcenix Ins. Co., 31 
Can. §. C. 144; City of London F. Ins. 
Co. v. Smith, 15 Can. §.-C. 69. 

Ont—Hamilton Bank v. Western 
Assur, .Co:, 8s i, CalQ: Be Goo : 

[a] Unintelligible provision. 
Where there was a recital in the pol- 
icy that it was to be “subiect to the 
three fourths value clause,” and 
there was nothing in the policy to 
indicate the intention with which 
such clause was inserted, it could not 
be. given any meaning. Parks v. 
Hartford F. Ins. Co., 100 Mo. 373, 12 
SW. 1058. , 

97. Ark.—Ingle v. Batesville Gro- 
ecery Co., 89 Ark. 378, 117 SW 241. 

Ga.—North British, ete., Ins. Co. v. 
TyenLt Gai Aw380, 158: SH3110; 

La.—Bell v. Firemen’s Ins. Co., 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it as a whole,®® and giving effect, if possible, to all 
‘ A reasonable construction should be 
given the contract,1 according to the plain and or- 
dinary meaning of the terms used,? unless they have 
acquired a peculiar meaning in respect to the sub- 
ject matter,* or the context requires a different con- 
struction to effectuate the intention of the parties.* 
The general terms of the policy may be restrained 
according to the subject matter or person to whom 
they relate,®> and must give way to the specifie pro- 


its terms.9? 


Rob, 446; Bell vy. Western M. & F. 
Ins. Co., 5 Rob. 428, 39 AmD 542. 

Miss.—Mississippi Mut. Ins. Co. v. 
Ingram, 34 Miss. 215. 

Mo.—O’Connor v. Columbia Ins. 
Co., 169 Mo. A. 150, 152 SW 396. 

N. Y.—Weed v. London, ete, F. 
Drs seiCo. 011 60EINELY:. | 106.0 2277 Nim 22:9; 
Wakefield v. Felter, 90 N. Y. 218; 
Savage v. Howard Ins. Co., 52 N. Y. 
502, 11 AmR 741 [rev 44 HowPr 
40. (aff. 43 \HowPr | 462)]; ‘Bird iv. 
St. Paul F. & M. Ins. Co., 180 App. 
Div. 470, 167 NYS 707 [rev on other 
grounds 224 N.Y... 47, 120 NE 86]; 
Czerweny v. Hartford Nat. F. Ins. 
Co., 139 NYS» 345. 

Okl.—Brown v. Connecticut F, Ins. 
Co ib2eOKl)(392--153P 173. 

Pa.—Levinton v. Ohio Farmers’ 
Ins. Co., 110 A295; Palm v. National 
Te Franklin F. Ins. Co., 43 Pa. Co. 

Wash.—Stone v. Insurance Co. of 
Slee America, 56 Wash. 427, 105 P 

Va.—Phenix Ins. Co. v. Shulman 
Co., Inc.; 125 Va. 281, 99 SE 602. 

98. Cal—Taylor v. Northwestern 
oe Ins.9€o., 134" Cal.) “Av/-471, *167 P 

lowa.—Dodge v. Grain Shippers’ 
Mut. F. Ins. Assoc., 176 Iowa 3816, 
157 NW 955. 

Mo.~—-Renshaw v. Missouri State 
Mut.’ F.,; ete. Ins. Co, 103 Mo. 595, 
15 SW 945, 28 AmSR 904; Straus v. 
Imperial F. Ins. Co., 94 Mo. 482, 6 
SW 698, 4 AmSR 368; Hoover v. Mer- 
cantile Town Mut. Ins. Co., 93 Mo. A. 
111, 69 SW 42. 

N. Y.—Benninghoff v. Agricultural 


Ins: 'Co., 93 N. Y. 495; Alterman v. 
Home Ins. Co., 112 Misc.’ 445, 183 
NYS 62. 


Va.—Phenix Ins. Co. v. Shulman 
Col, Ine., 125 Va. 281, 99 SH-602. 

Wash.—Fenton v. Cascade Mut. 
Fire Assoc., 60 Wash.-389, 111 P 343. 

99. U. S.—Royal Exch. Assur. v. 
Thrower, 246 Fed. 768, 159 CCA 70. 

Iowa.—Dodge v. Grain Shippers’ 
Mut. F. Ins. Assoc., 176 Iowa 316, 
157 NW 955. 

Ky.—Prudential Ins. Co. v. Ragan, 
184 Ky. 359, 212 SW 1238; Spring Gar- 
den Ins. Co. v. Imperial Tobacco Co., 
132 Ky. 7, 116 SW 234, 136 AmSR 
164, 20 LRANS 277. 

La.—Goss v. Citizens’ Ins. Co., 18 
La. Ann. 97. 

Mo.—American Paper Products Co. 
v. Continental Ins. Co., 225 SW 1029. 

N. Y.—Eddy v. Williamsburgh City 
Per ins: Con £4390Ni Y¥i4'656;-38 “INE: 
307; Eddy v. London Assur Corp., 143 
N. Y. 311, 38 NE 307, 25 LRA 686 
[aff 65 Hun 307, 20 NYS 216]; Ben- 
ninghoff v. Agricultural Ins. Co., 93 
N. Y. 495; Langworthy v. Oswego, 
ete., Ins. Co.,' 85 N. Y. 632 mem [aff 
8 NYWklyDig 458]; Harper v. New 
York City Ins. Co., 22 N. Y. 441 [aff 
14 N. Y. Super. 520]; Lite v. Fire- 
men’s Ins. Co., 119 App. Div. 410, 104 
NYS 434 [aff 193 N. Y. 689 mem, 86 
NE 1127 mem]; Stettiner v. Granite 
Ins. Co., 12 N. Y. Super. 594;.Alter- 
man v. Home Ins. Co., 112 Misc. 445, 
183 NYS 62. 

Oh.—Central Trust, ete., Co. v. Du- 
buque F. & M. Ins. Co., 34 Oh. Cir. 
Ct. 218. 

i. U. S.—Royal Exch. Assur. .v. 
Thrower, 246 Fed. 768, 159 CCA 70; 
Canton ins. Office v. Independent 
Transp. Co., 217 Fed. 213, 133 CCA 


‘ 
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207, LRA1915C 408; Rogers v. Adtna 
Ins, Co. 95 Fed. 103, 35 CCA: 396; 
American Credit Indemn. Co. v. 
Wood, 73 Fed. 81, 19 CCA 264. 

Cal.—Raulet v. Northwestern Nat. 
Ins. (Co; 157: Cal. 213, 107; P.292. 

Ill—Jacobson v. Liverpool, etc, 
ins!) Coss 035510. A) 20) faff. 231 2: 
61, 883 NE 95]. 4 

Iowa.—Farmers’ Mercantile Co. v. 
Farmers’ Ins. Co., 161 Iowa 5, 141 
NW 447. 

Ky.—Fireman’s Ins. Co. v. Cecil, 12 
KyL 48, 259. 

N. Y.—Matthews v. American Cent. 
Ins. Co., 154 N. Y. 449, 48 NE 751, 
61 AmSR 627, 39 LRA 433 [mod 9 
App. Div. 339, 41 NYS 304]; Paltro- 
vitch v. Phcenix Ins. Co., 143 N. Y. 
73,:37 NE ‘639,25 LRA 198 [aff 68 
Hun 304, 23 NYS 38]; Mack v. Roch- 
ester German Ins. Co., 106 N. Y. 560, 
13 NE 343, 27 WklyDig 166 [rev 35 
Hun 75]; Harper v. New York City 
Ins: «@oh 22.0Ne. Yo 44io\ [afl 14 ANG. Y.. 
Super. 520]; Russell v. Agricultural 
Ins. Co., 19 App. Div. 625, 46 NYS 
186; Gropper v. Home Ins. Co., 77 
Misc. 182, 1385 NYS 1028. 

N. C.—Crowell v. Maryland, Motor 
Car Ins.| ©o3" 169) NeiCo.36;) 85 .SH737, 
AnnCasi917D 50. 

Pa.—Watertown EF. Ins. Co. v. Si- 
mons, 96 Pa. 520; Mellon v. Ohio 
German F. Ins. Co., 40 Pa. Super. 623. 

Wash.—Mountain Timber Co. v. 
New York Lumber Ins. Co., 99 Wash. 
243, 169 P 591; Hocking v. British 
America Assur. Co., 62 Wash. 73, 
113 P 259, 36 LRANS 1155, AnnCas 
TSVAC 965. 

2. U. S.—wWilliamsburgh City F. 
Ins. Co. v. Willard, 164 Fed. 404, 90 
CCA 392, 21 LRANS 103 [certiorari 
den 212 U. S. 581,,.29 SCt 690, 53 
L. ed. 660]; Delaware Ins. Co. v. 
Greer, 120 Fed.. 916, 57 CCA 188, 61 
LRA 1387; Kiesel v. Sun Ins. Office, 
88 Fed. 243, 31 CCA 515 [certiorari 
den 171) U. S. 688, 19 SCt 885, 43 L. 
ed. 1179]. 


Ala.—Liverpool, ete, Ins. Co. v. 
Lavine, 5 Ala. A. 392, 59 S 336. 
Ark.—Arkansas Ins. Co. v. Me- 


Manus, 86 Ark. 115, 110 SW 797. 
Ill._—Jacobson vy. Liverpool, etc., 
Ins. +} Colt 135. TRA. 20), faffa 2312071. 
61, 83 NE 95]. 
Ind.—Germania F. Ins. Co. v. Stew- 
art, 138 Ind. A. 627, 42 NE 286. 
Md.—Palatine Ins. Co. v. O’Brien, 
107 Md. 341, 68 A 484, 16 LRANS 


1055. 

Mo.—Hoover v. Mercantile Town 
Mut, © Insio:Co.,’ 93 «Mos Aw. 214,769 
Sw 42 


N. H.—Thorp v. Attna Ins. Co., 75 
N. H. 251, 72 A 690; Stone v. Granite 
State F. Ins. Co., 69 N. H. 438, 45 
A 235. 

IN; = ¥i—Preston’ iv. Attna Ins/. Co., 
193 N. Y. 142, 85 NE 1006, 19 LRANS 
133 [rev 118 App. Div. 784, 103 NYS 
638]; Weed v. London, etc., F. Ins. 
Co., 116 N. Y. 106, 22 NE 229; Herr- 
man v. Merchants’ Ins. Co., 81 N. Y. 
184, 37 AmR 488 [aff 44 N. Y. Super. 
444]; Savage v. Howard Ins. Co., 52 
N. Y. 502, 11 AmR 741 [rev 44 How 
Pr 40 (aff 43 HowPr 462)]; Sp¥ing- 
field F. & M. Ins. Co. v. Allen, 43 
N. Y. 389, 3 AmR 711; Ripley v. Attna 
Ins. Co., 30 N. Y. 136, 86 AmD 362; 
Conover v. Albany Mut. Ins. Co., 1 
N.Y. 290, How. A. Cas. 604 [aff 3 
Den. 254]; Nelson v. Traders’ Ins. 
Co., 86 App. Div. 66, 83 NYS 220 


visions contained therein.® 
clause may be gathered from those which imme- 
diately precede and follow it,’ and where two 
clauses are repugnant, the first governs.® 
where the contract is susceptible of two construc- 
tions, that one will be adopted which will uphold, 
rather than defeat, the validity of the contract.® 
The contract alone must be looked to as furnishing 
the measure of the respective rights and obligations 
to the parties thereto,!° when such contract is clear 


feeesa] vi 


The meaning of one 


And 


fafe 2st Nev. 425) C4 NS ae 

N. C.—Crowell v. Maryland Motor 
Car; Ins: Cos £69 Ne(@e sb a8busbuene 
AnnCas1917D 50. 

Okl.—Brown v. Connecticut F. Ins. 


€or, b2UOkIF 392) ibs Tee 13: 
Va.—Pheenix Ins. Co. v. Shulman 
Co,., Hines 1267 Vars.287; 099 eSEe6 G2) 


Home Ins. Co. v. Gwathmey, 82 Va. 
923, 1: SH 7209. 

Ont.—Peoria Sugar Refining Co. v. 
Canada F. & M. Ins. Co., 12 (Ont. A. 
418; Billington v. Canadian Mut. F. 
Ins €o., 39.0.0 €; J Qussf433e : 

3. Canton Ins. Office v. Indepen- 
dent Transp. Co., 217 Fed. 213, 133 
CCA 207, LRA1915C 408; Watertown 
F.. Ins. Co. v. Cherry, 84 Va. 72, 3 SEH 


876. 
4 Hartford F. Ins. Co. v. Wim- 
bish, 12 Ga. A. 712, 78 SH 265; 


Watertown F. Ins, Co. y. Cherry, 84 
Va. 72, 3 SE 876. 

5. Sawyer v. Dodge County Mut. 
Ins. :Co., 37 Wis. 608. 

6. Ill—Sloan v. Boston Ins. Co., 
186 Ill. A. ‘813; German ‘Ins. (Co: \v. 
Churchill, 26 Ill. A. 206. * 

Iowa.—Hmery v. American Ins. Co., 
177 Iowa 4, 158 NW 1748; Furlong 
vi WNorth- British, ete, Ins: (Co., (236 
Iowa 468, 475, 113 NW 1084 [cit Cyc]. 

La.—Mixon vy. St. Paul F. & M. Ins. 
Co.,. 147, La.* 302; 84 S 790,L791 .fieit 
Cyc]. 

Mo.—Mitchell Furniture Co. -v. 
Imperial F. Ins. Co., 17 Mo. A. 627. 

N. Y.—Eddy v. London Assur. 
Corp.,, 143 2N.. "¥.0300,° 38 NEY 307.) 25 
LRA 686 [aff 65 Hun 3807, 20 NYS 
216]; Herrman v. Merchants’ Ins. 
Co., 81 N. Y. 184, 37 AmR 488 [aff 
44 N. Y. Super. 444]; New York v. 
Hamilton F. Ins. Co., 23 N. Y. Super. 
537 [aff 39 N. Y. 45, 100 AmD 400, 
6 Transer. A. 224]. 
iboats v. Harvey, 5 Wkly. Rép. 

{a] General words may be aptly 
restrained by particular words fol- 
Rng Joel v. Harvey, 5 Wkly. Rep. 

7. Straus. v. Imperial F. Ins. Co., 
94 Mo. 182, 6 SW 698, 4 AmSR 368. 

8. Laurenzi.v. Atlas Ins. Co., 131 
Tenn. 644, 176 SW 1022. But see 
Snyder v. Groff, 8 Pa. Dist. 291 (first 
of two conflicting clauses will stand, 
it seems, and the second will be re- 
jected where both are expressed with 
equal clearness). 

9. McEvoy v. Security F. Ins. Co., 
110° Md. 275,.73 A: 157, 182 AmSR 
428, 22 LRANS 964; Weed v. Ham- 
burg-Bremen F. Ins. Co., 133 N. Y. 
394, 81 NE 231 \[aff 61s Hunt thos 
NYS 429]; Weed v. London, ete. F. 
Ins: Co, 116 Ne YY. 1063022 9Ne229) 
Harper v. Albany Mut. Ins. Co., 17 
N. Y. 194; Brown v. Connecticut F. 
Ins? ~ Cow 152, 2OKIGNS92 sib saeP sis: 
Capital F.. Ins. Co. v. Carroll, 26 Okl. 
286, 109) P6365. 

Construction against forfeiture see 
infra § 70. 

10. Imperial F. Ins. Co. v. Coos 
County, 151°U. S. 452,°14 SCt:379, 38 
L. ed. 231; Luckett-Wake Tobacco 
Co. v. Globe, ete., F. Ins. Co., 171 Fed. 
147; Atlas Reduction Co. v. New Zea- 
land Ins. Co., 1388 Fed. 497, 71 CCA 
21, 9 LRANS 438 [aff 121 Fed. 929]; 
Perrin v. Stuyvesant, 140 La. 812, 74 
S 110; McNally v. Phoenix Ins. Co., 
137 OND) YtH'389,i083.. NE 475A Trev 716 
NYS 696]; Colt v. Phoenix F. Ins. Co., 
54 Ne 9¥i0 595. 
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( 
and unambiguous!! and no fraud or mistake is 
shown;'? and the court cannot, by implication or 
otherwise, make a new contract for the parties.'% 
A certificate of membership ina mutual company 
is a contract for insurance and in most respects 
should be construed in the same manner as an or- 


dinary insurance policy.'* 


A. policy in standard form is not to be treated as 
a legislative enactment, but as a voluntary contract, 
which, lke any other, derives its force from the 
consent of the parties,'® and is subject to the gen- 
eral rules of construction stated above.1® The 
terms of such a policy will be considered as em- 


11. Luckett-Wake Tobacco Co. v. 
Globe, etc., F. Ins. Co., 171 Fed. 147; 
Day v. Home Ins. Co., 177 Ala. 600, 
58 S 549, 40 LRANS 652; Royal Ins. 
Cons... Dexasy iete 7 Rios 53 elex, 
Civ wAs 154, 115 SW Wiiei23. 

12. Havens v. Home Ins. Co., 111 
Ind. 90, 12 NE 137, 60 AmSR 689; 
4itna Ins. Co. v. Johnson, 11 Bush 
(Ky.) 587,21 AmR 223. 

[a] Lhe terms cannot be re- 
stricted or enlarged in the absence or 
allegation and proof of fraud or mis- 
take. Adtna Ins. Co. v. Johnson, 11 
Bush (Ky.) 587, 21 AmR 223. 

18. Imperial F. Ins. Co.°v. Coos 
County; 151 Us iS! 452, 14° SCt 379,38 
L. ed. 231;, Atlas Reduction Co. ‘v. 
New Zealand Ins. Co., 138 Fed. 497, 
VAECCA 921, 9= TIRANS. 2433 sfaff 21 
Fed. 929]; Liverpoel, etc., Ins. Co. 
vi ‘Lavine, 5 Ala. A..-392, 59°°S 336; 
Day’ v. Home Ins. Co. 177 Ala. 600, 
58 S 549, 40 LRANS 652; Grand Pac. 
Hotel Co. v. Michigan Commercial 
Ins. Co,, 148 Ill. A. 148 [aff 243 Ill. 
110, 90 NE 244]; Appleby v. Astor 
HeeinssAC Oso 4 N= Vetzoo. 

14. Schmidt v. German Mut. Ins. 
Co., 4 Ind. A. 340, 30 NE 939, 940. 

“While the insured is a member of 
the company, and entitled to a voice 
in its management and control, the 
promise of indemnity is based on a 
valuable consideration, and the com- 
pany, in respect to the insurance, is 
a distinct legal entity, occupying the 
contractual status towards the mem- 
ber.” Schmidt v. German Mut. Ins. 
Co., Supra. 

15. Dunton v. Westchester F. Ins. 
Co., 104 Me. 372, 71 A 1037, 20 LRANS 
1058; Reed v. Washington F. & M. 
Ins. Co., 1388 Mass. 572; Shawnee 
Mut. F. Ins. Co. v. Grady County 
School Bd. Dist. No. 31, 44 Okl. 3, 
1438 P 194; Flatley v. Phenix Ins. Co., 
95 Wis. 618, 70 NW 828. 

16. Dunton v. Westchester F. Ins. 
Co;, -104. Me. : 372, 71, Ay 1087, |20 
LRANS 1058; Hewins y. London 
Assur. Corp., 184 Mass. 177, 68 NE 
62; Kollitz v. Equitable Mut. F. Ins. 
Co., 92 Minn, 234, 99 NW 892; Pea- 
body v. Satterlee, 166 N. Y. 174, 59 
NE 818, 52 LRA 956 [rev 386 App. 
Div. 426, 55 NYS 363]; Nelson v. 
Traders” Ins. Co., 86 App. Div. 66, 
i. NYS 220 [aff 181 N. Y. 472, 74 NE 
421]. 

Construction in favor of insured 
see infra § 70. 

What law governs construction see 
supra § 25. 

17. . Davis uve TMsurance, iGo, vot 
North America, 115 Mich, 382, 73 NW 
393; Shawnee -Mut. F. Ins. Co. v. 
Grady County School Bd. Dist. No. 
31, 44 Okl. 3, 143 P 194. 

18. Continental Ins. Co. v. Perry, 
138 Tenn, 205, 197 SW 487. 

19. U. S.—Liverpool, etce.; Ins. Co. 
v. Kearney, 180 U. S. 132, 21 SCt 326, 
45 L. ed. 460 [aff 94 Fed. 314, 36 
CCA 265]; Grant Lumber. Co. vy. 
North River Ins. Co., 253 Fed. 83; 
O’Brien v. North River Ins. Co., 212 
Fed. 102, 128 CCA 618; LRA1917C 
722; Williamsburgh City F. Ins. Co. 
v. Willard, 164 Fed. 404, 90 CCA 392, 
21 LRANS 108 [certiorari den 212 
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ployed in the sense in which they were construed. 
by the courts before the enactment of the statute.*? 
And where the standard policy sued on was issued 
under the statutes of another state in which insurer 
was chartered, the construction of such policies by 
the courts of that state will be followed, if not ar- 


bitrary or unreasonable.'® 


[§ 70] 


U. S. 581, 29 SCt 690, 53 L. ed. 660]; 
Baker v. Williamsburgh City F. Ins. 
Co., 157 Fed. 280; American SS. 
Co. v. Indemnity Mut. Mar. Assur. 
Co, 1084 Wed. 2421) Jratk Svisie Keds 
1014, 56>*CCA 56]; Kiesel v. Sun Ins. 
Office, 88 Fed. 243, 31 CCA 515 [cer- 
tiorari den 171 U. S. 688, 19 SCt 885, 
43 L. ed. 1179]; Commercial Travel- 
ers’ Mut. Acc. Assoc. v. Fulton, 79 
Fed: 423; 24 CCA~*.654;° American 
Credit Indemn. Co. v. Wood, 73 Fed. 
819619) CWA .2645- Phenix Ins: “Co. iv. 


Wilcox, ete., Guano Co., 65 Fed. 724, | 


13 CCA 88; Teutonia Ins. Co. v. Boyl- 
ston Mut. Ins. Co., 20 Fed. 148; Crane 
v. City Ins. Co., 3 Fed. 558, 2 Flipp. 
576; Hearn v. New England Mut. 
MarsinsiiCos hh. Cas. eNom 6,301, 
3) (Cliff 318. 

Ala.—Robinson v. A1tna Ins. Co., 
128 Ala. 477, 30 S 665; Georgia Home 
Ins. Co. v. Allen, 119 Ala. 436, 24 S 
399; Mobile Mar. Dock, ete., Ins. Co. 
v. McMillan, 27 Ala. 77; American 
Auto. Ins. Co. v. Watts,.12 Ala. A. 
518, 522; 67 .S 758 feit Cye]. 

Ariz.cGermania F. Ins. Co. v. 
Bally, 19 Ariz. 580, 173 P1052; Hart- 
ford F. Ins. Co, v. Stephens, 18 Ariz. 
390, Oli. 684; 

Ark.—Monongahela Ins. Co. v. 
Batson, 111 Ark, 1267, 163. SW +510; 
Home Ins. Co. v. North Little Rock 
Ice, ete., Co., 86 Ark. 538, 111 SW 
994; Arkansas Ins. Co. v. McManus, 
S6Ark, 115, 110 Siwe 797. 

Cal.—Coniglio v. Connecticut F. 
Ins: ‘Go.;) 180 ‘Cal. 596, °T82 By 275, 8 
ALR 895; Pacific Heating, etc., Co. v. 
Williamsburgh City F. Ins. Co., 158 
Calz3 675 0#11 oP 4 Welehitv. - British: 
Americar Assur. Co., 148 Cal. 223, 82 
P 964, 1138 AmSR 223, 7 AnnCas 396; 
Wells v. Pacific Ins. Co., 44 Cal. 397; 
Greer-Robbins Co. v. Pennsylvania 
Ins. Co., (A.) 190 P 187; Seccombe’ v. 
Glens Falls Ins. Co., (A.) 188 P 305; 
Pacific Union Club v. Palatine Ins. 
@o., 2° CalVAsd ld. 210% PPi83y- Pace 
Union Club v. Commercial Union 
AssurinGoys V2 iCaly Av 08107 PU728; 
Finkbohner v. Glens Falls Ins. Co., 6 
Cal pan SiO; no2 ie ols), 

Colo.—Connecticut F. Ins. Co. v. 
Colorado Leasing, etc., Co., 50 Colo. 
494, 116° P..154, .AnnCasl912C. 597; 
National Mut. F. Ins. Co. v. Duncan, 
44 Colo. 472, 98 P 634, 20 LRANS 
340. 

Conn.—Petello v. Teutonia F. Ins. 
Sa 89 Conn. 175, 938 A 137, LRAI915D 

12. 

Del.—Continental Ins. Co. v. Rosen- 
berg, 28 Del. 174, 74 A 1078. 

D. C.—Mitchell v. Potomac Ins. Co., 
16 App. 241 [aff 183 U. S. 42, 22 SCt 
22,46 L. ed. 74]. 

Fla.—Palatine Ins. Co. v. Whit- 
field, 73 Fla. 716, 74 S 869; Queen 
Ins. Co. v. Patterson Drug Co., 73 
Fla. 665, 74 S 807, LRA1917D 1091; 
L’Engle vy. Scottish Union, etc., Ins. 
Co., 48 Fla. 82, 37. S 462, 111 AmSR 
70, 67 LRA 581, 5 AnnCas 748. 

Ga.—Adtna Ins. Co. v. Lipsitz, 130 
Ga. 170, 180, 60 SEH 5381, 14 AnnCas 
1070 [cit Cyc]; Insurance Co. of 
North America vy. De Loach, 3 Ga. A, 
807, 61 SE 406. 

Ill.— Cottingham v. National Mut. 


2. Liberal Construction in Favor of In- 
sured. If the language of the policy is ambiguous 
and susceptible of more than one construction, it 
should be construed strictly agains¢ insurer who pre- 
pared it and liberally in favor of insured;'® and 
this rule has been applied with particular force to 


Church Ins. Co., 290 Ill. 26, 124 NE 
822; Parkhurst-Davis Mercantile Co. 
vy. Merchant Underwriters, 2387 Ill. 
492, 86 NE 1062; Forest City Ins. Co. 
v. Hardesty, 182 111-139, 55° NH 139, 
74 AmSR 161 [aff 77 Ill. A. 413]; 
Cottingham v. National Mut. Church 
Ins. Co., 209 Ill. A. 404; Bonner v. 
Milwaukee Mechanics’ Ins. Co., 199° 
Ill. A. 166; Rostetter v. American 
Ins. Co., 184 Ill. A. 157; Deitz v. Dun- 
ham, etc., Mut. F. Ins. Co., 160 Tl. 
A. 180; Coen v. Denver Tp. Mut. F. 
Ins. Co., 155 Ill. A. 332; Gash v. Home 
Ins: Co., £53 Th, WA. 31; ‘Merchants’ 
Underwriters v. Parkhurst - Davis 
Mercantile Co., 140, Ill. A. 504 [aff 237 
Ill. 492,-86 NE 1062]; Williamson v. 
Warfield, -etce., Co., 136 Ill. A. 168 
[aff 233 Ill. 487, 84 NE 706]; Hart- 
ford F. Ins. Co. v. Tewes, 132 Ill. A. 
321; American Ins. Co. v. Egyptian 
Lodge: No. 802° LwO. Ojo 1287 El. 
A. -161;-3: Concordia BF. > InsinCo. 7 ¥. 
Bowen, 121 Ill. A. 35; Commercial 
Union Assur. Co. v. Parker, 119 Ill. 
A. £26; Szymkus v. Bureka F. & M. 
Ins. Co., 114 Ill. A. 401; Provident 
Sav. L. Assur. Soc. v. Cannon, 103 Ill. 
A, 534 [aff 201 Ill. 260, 66 NE 388]; 
Travelers’ Ins. Co. v. Dunlap,-59 Ill. 
A. 515; Fireman’s Fund Ins. Co. v. 
Western Refrigerating Co., 55 Ill. A. 
329 Jrev on other grounds 162 Ill. 
322, 44 NE 746]; Getman v. Guardian 
B. Ins. '‘Co.,.46,d11) A489; 

Ind.—Glens Falls Ins. Co. v. Mi- 
chael, 167 Ind. 659, 74 NE 964, 79 NE 
905, 8 LRANS 708; Queen Ins. Co. v. 
Delphi Strawboard Co., (A.) 128 NE 
697; Commercial Union Assur. Co., 
Ltd. v. Schumaker, (A.) 119 NE 532; 
Globe, ete, F. Ins. Co. vy. Hamilton, 
65 Ind. A. 541, 116 NE 597; German 
Baptist Tri-County Mut. Protective 
Assoc. v. Conner, 64 Ind. A. 2938, 115 
NE 804; Continental Ins. Co. v. Bair, 
65 Ind. A. 502, 114 NE 763, 116 NE 
752; Northern Assur. Co. v. Carpen- 
ter, (A.) 94 NE 779; Adtna Ins: Co. v. 
Strout, 16. Ind. A. 160, 44 NB 934; 
Germania F. Ins. Co. v. Deckard, 3 
Ind. A. 361, 28 NE 868. 

Iowa.—Funk v. Anchor F. Ins. Co., 
171 Iowa 331, 153 NW 1048; Krell 
v. Chickasaw Farmers’ Mut. F. Ins. 
Co., 127 Iowa 748, 104 NW 364. 

Kan.—Queen Ins. Co. v. Excelsior 
ne Coz, 169 “Kany 24s ie 

Ky.—Hurst Home Ins. Co. v. Deat- 
ley, 175 Ky. 728, 194 SW 910, LRA 
1917E 750; General Acc., ete., Assur. 
Corp. v. Louisville Home Tel. Co., 
175 Ky.. 96, 198 SW 1031, LRA1917D 
952; Phoenix Ins. Co. v. Spiers, 87 
Ky. 285, 8 SW 453, 10 KyL 254; Con- 
tinental Ins. Co. v. Daniel, 78 SW 866, 
25 KyL 1501; A%tna-Ins. Ce. v. Jack- 
son, 16 B. Mon. 242. 

Me.—Bickford v. Atha Ins. Co., 101 
Me. 124, 63 A 552, 8 AnnCas 92, : 

Mich.—Leonard v. Farmers’ Mut. 
F. Ins. Co.; 192 Mich. 230, 158 NW 
1041; Westchester F. Ins. Co. v. 
Earle, 33 Mich. 143. 

Minn.—Zenith Box, etc., Co. v. Na- 
tional Union F. Ins. Co., 144 Minn. 
386, 175 NW 894; Trost v. Delaware 
Farmers’ Mut. F. Ins. Co., 137 Minn. 
208, 1683 NW 290; Central Montana 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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conditions and exceptions in the policy,?° especially | those clauses which relate to matters after the 


Mines Co. v. Royal Ins. it 92 Minn. 
223, 99 NW 120, 100 NW 3. 
Miss.—Home Muth ins; siCol v: 
Pittman, 111 Miss. 420, 71 S 1739; 
Shivers v. Farmers’ Mut. F. Ins. Co., 
99 Miss. 744, 65 S 965; Western 
Assur. Co. v. Ferrell, 40 S 8; Boyd 
v. Mississippi Home Ins. Co., 75 Miss. 
47, 21 S 708. 
Mo.—Renshaw v. 
Mut. F.; “ete, 
15 SW 945, 23 
Ohio Farmers’ Ins. Co., (A.) 224 SW 
98; Burns v. Ohio Farmers’ Ins. Co., 
(A.) 224 SW 96; St. Louis County 
Trust Co. v. Phoenix Ins. Co., 201 Mo. 
A. 223, 210 SW 98; Still v. Connecti- 
Cuthh. ons?) Co. 7185 (Mo, A.)500; 172 
SW 625; Walton v. Phoenix Ins. Co., 
162 Mo. A. 316, 141 SW 1138; How- 
erton v. Iowa State Ins. Co., 105 Mo. 
A. 575, 80 SW 27; Burnett v. Ameri- 
can’ Cent., Ins: . Co.;/68: ‘Mo. «A343; 
Ethington v. Dwelling-House Ins. Co., 


State 
103 Mo. 595, 


Missouri 
ish Cor, 


55. Mo. A. 129. 
Nebr.—Funke v. Law Union, et«, 
Ins. Co., 97 Nebr. 412, 150 NW 262; 


Connecticut F. Ins. Co. v. Jeary, 60 
Nebr. 338, 83 NW 78, 51 LRA 698. 

N.. J.—Corlies v. Westchester FE. 
Ms.1Co:,f92°N. 5. 108571084 152. 

N. Y.—Preston v. Attna Ins: Co., 
193 N. Y. 142, 85 NE 1006, 19 LRANS 
133 [rev on another ground 118 App. 
Div. 784, 103 NYS 6388]; Michael v. 
Prussian Nat. Ins. Co.,.171 N. Y¥. 25, 
63 NE 810 [aff 64 App. Div. 182, 71 
NYS 918]; London Assur. Corp. v. 
Thompson, 170 N. Y. 94, 62 NE 1066; 
Imperial Shale Brick Co. v.. Jewett, 
169 N. Y. 1438, 62 NE 167; Matthews 
v. American Cent. Ins. Co., 154 N. Y. 
449, 48 NE 751, 61 AmSR 627, 39 LRA 
433 [mod 9 App. Div. 339, 41 NYS 
304]; Rickerson v. Hartford F. Ins. 
Co., 149 N. Y. 307, 48 NE 856; Halpin 
v. Insurance Co. of North America, 
P20 NOY TS e233) INE 98955°8 LIRA! 79 
{aff 10 NYSt 345]; Steen v. Niagara 
Hans Co. 589 ING Yolsid,) 42 Amik 
297, 15 NYWklyDig 41 [aff 24 Hun 
139, 12 NYWklyDig 3 (aff 61 HowPr 
144)]; Herrman v. Merchants’ Ins. 
Co:, 81 N. Y. 184, 37 AmR 488 [aff 
44 N. Y. Super. 444]; McMaster v. 
Insurance Co. of North America, 55 
N. Y. 222, 14 AmR 239 [aff 64 Barb. 
536]; Reynolds v. Commerce F. Ins. 
Co., 47 N. Y. 597; Hoffman v. Aitna 
RY ins: Co 32 Nt YY. §405; "88 Amp 
337; Rolker v. Great Western Ins. 
Co., 4 Abb: Dec. 76, 3. Keyes 17; 
Coykendall v. Blackmer, 161 App. 
Div. 11, 146 NYS 631; Preston v. 
Union Assur. Soc., 130 App. Div. 896, 
PHONY S el ea path 198 LN OY eT 
mem, 92 NE 1099 mem]; Lite v. Fire- 
men’s Ins. Co., 119 App. Div. 410, 104 
INNIS. 43:4 Sfatiead 9S iNest. 63 9!7 mem, 
86 NE 1127 mem]; Rickerson v. Ger- 
man-American Ins. Co., 6 App. Div. 
550, 39 NYS 547; Miglier v. Phoenix 
Ins. Co., 102 Misc. 461, 169 NYS 45; 
Goldman v. Insurance Co. of North 
America, 185 NYS 210; Gertner v. 
Glens Falls Ins. Co., 193 App. Div. 
836, 184 NYS 669; Miller v. Danby 
Co-op. F. Ins. Co., 190 App. Div. 794, 
180 NYS 675; Clover Crest Stock 
Farm v. Wyoming Valley F. Ins. Co., 
108 Mise. 465, 177 NYS ‘771; Bird 
v. St. Paul F. & M. Ins. Co., 180 App. 
Div. 470, 167 NYS 707 [rev on other 
grounds 224 N. Y. 47, 120 NE 86]; 
White v. Hudsen River Ins. Co., 15 
HowPr 288. 

N. C.—Smith v. National F. Ins. 
Co;; 176 N. C. 314, 95 SE 562; John- 
son v. Rhode Island Ins. Co., 172 
IN: G.Y 1425" 90SEY 12437-Crowell ‘v. 
Maryland Motor Car Ins. Co., 169 
N. C. 35, 85 SE 37, AnnCas1917D 50; 
Cottingham vy. Maryland Motor Car 
Ins Go. 168’ NVC: 259) 84 SH 274, 
LRA1915D 344, AnnCas1917B 123]; 
Gazzam v. German Union F. Ins. Co., 
155 N. C. 330, 71 SE 434, AnnCas 
1912C 362; Arnold v. Indemnity F. 
Mss to, tbe Ne OC, 2o2,0. sl 574; 
Higson v.. North River Ins. Co., 152 


AmSR 904; Burns v.’ 


N. C. 206, 67 SE 509; Bray v. Vir- 
ginia KF. & M. Ins. Co.,, 139 N. Cc. 390, 
51 SE 922. 

N. D.—Beauchamp vy. Retail Mer- 
hg gd Assoe., 38 N. D. 483, 165 NW 

Oh.—McKelvey v. Eureka F. & M. 
Ins, Co., 34 Oh. Cir. Ct. 443; Billings 
v. National Tus. Coxei Oh. Cir. Ct. 
552; Globe-Rutgers F. Ins. Co. v. 
Sherwin-Williams Co., 22 Oh. Cir. Ct. 
N. S. 390. 

Okl.—Brown v. Connecticut F. Ins. 
Co.; 52), Ok]. (392,:153. P 173; Taylor 
v. Insurance Co. of North America, 
25 Okl. 92, 105 P 354, 1388 AmSR 906. 


Or.—Scheuerman vy. Mathison, 74 
Or. 40, 144 P 1177; Dakin v. Queen 
City aw Ins. 1Oo.s 59 Ors269;0 tl tare 


419; Fenton v. Fidelity, etc., Co., 36 

Or. 283, 56 P 1096, 48 LRA 770 
Pa. —Levinton v. Ohio Farmers’ 
Ins. Co., 110 A 295; Bone v. Detroit 
Nat. F. Ins. Co., 261 Pa. 554, 104 A 
742; Livingstone v. Boston Ins. Co., 
255 Pa. 1, 99 A 212; Central Market 
St. Co. v. North British, ete., Ins. 
Co., 245 Pa. 272, 91 A 662; Bingell 
v. Royal Ins. Co., 240 Pa. 412, 87 A 
955; Teutonia EF. Ins. Co. v. Mund, 
102 Pa. 89; Merrick v. Germania F. 
Ins. Co., 54 Pa. 277; Yost v. Anchor 
EF. Ins. Co., 88 Pa. Super. 594; Mc- 
Ginnis v. St. Paul F. & M. Ins. Co., 
38 Pa. Super. 390; Leininger v. Farm- 
ers) Mut. Ins! Co., +23 Pa. wDist) 823; 
Snyder v. Groff, 8 Pa. Dist. 291; Hen- 
del v. Reverting Fund Assur. Assoc., 
2 Pa. Dist. 116; Somerset Door, etc., 
Co. v. Exchange Mut. F. Ins. Co., 41 
HOE Co. 23; Keck v. Porter, 9 Kulp 
Porto Rico.— Nazario v. Atlas 
Assur. Co., Ltd., 25 Porto Rico 501. 
American Cent. 


S. C.—Rawls v. 
1895" 81 (SBE 6053 


Ins. Cows “Sac: 

Henderson v. Abbeville-Greenwood 
Mut. Ins. Assoc., 96 S. C. 430, 81 SH 
171; . Bennettsville,, etc, RCo. v: 
Glens Falls Ins. Co., 96 S. C. 44, 
79 SE 717; Rawl v. American Cent. 
Ins, }Co., 94S". 299, 77) SH. 1003; 45 
LRANS 468, AnnCas1915A 1231. 

Ss. D.—Martin v. Commercial Union 
Assur. Co., 41 S. D. 249, 170 NW 147; 
Kennedy v. Agricultural Ins. Co., 21 
S. D. 145,,110 NW 116; Edge v. St. 
Paul F. & M. Ins. Co., 20 S. D. 190, 
105 NW 281. 

Tex.—Merchants’, etc., Ins. Exch. 
v. Southern Trading Co., (Civ. A.) 
205 SW 352; O’Leary v. St. Paul F. & 
We. Inse'Co.; \CCiva tA. )2-1964 SWe 5755 
Philadelphia Underwriters’ Agency 
v. Neurenberg, (Civ. A.) 144 SW 357; 
Dorroh-Kelly Mercantile Co. v. Orient 
Ins. ‘Co., 104 Tex. 199, 135 SW 1165; 
Hartford F. Ins. Co. v. Dorroh, 63 
Tex. Civ. A. 560, 183 SW 465; Royal 
Ins. Co. v. Texas, ete., R. Co., 53 Tex. 
Civ. A.-154, 115 SW 117, 123;-Scot- 
tish-Union, ete., Ins. Co. v. Andrews, 
40 Tex. Civ. A. 184, 89 SW 419; Lon- 
don, ete, EF. Ins. Co. v. Davis, 37 
Tex. Civ. A. 348, 84 SW 260. 

Vt.—Brink v. Merchants’, etc., 
Co., 49 Vt. 442. 

Va.—Pheenix Ins. Co. v. Shulman 
Go.) Inc.,) 125 Val 281, 99)-SEr 6025 
Connecticut F. Ins. Co. v. W.’H. Rob- 
erts Lumber Co., 119 Va. 479, 89 SE 


Ins. 


945, 946, AnnCasl1918E 1045 [quot 
Cyc]; North British, ete., Ins. Co. v. 
Robinett, 112 Va. 754, 72 SH 668; 


Virginia F. & M. Ins. Co. v. Thomas, 
90 Va. 658, 19 SE 454; Watertown 
F.. Ins. Co. v. Cherry, 84 Va. 72, 3 
SE 876. 

Wash.—Barbour v. St. Paul F. & 
Ne Ins) Co.” 10k “Washi 465 1171 5P 
1030; Mountain Timber Co. v. New 
York Lumber Ins. Co., 99 Wash. 243, 
169 P 591; Burbank v. Pioneer Mut. 
Ins. Assoc., 60 Wash. 2538, 110 P 
1005, AnnCas1912B 762; Port Blakely 
Mill Co. v. Springfield F. & M. Ins. 


Cos, b9S]Wash- "502, glii0 Mer 36, 140 
AmSR. 863; Montana Stables v. Union 
Assur: Soc. “b3 Wash: 274, 101 P 
882. 


W. Va.—Bowling v.. Continental 
Ins. Co., 103 SE 285; Downey v. Na- 
tional _Hér Ins:! Co.;0 7% “W. Vai’ 386, 
87 SE 487; Tucker v. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SE 86; Bryan 
v. Peabody Ins. Co., 8 W. Va. 605. 

Wis.—Siemers v. Meeme Mut. 
Home Protection Ins. Co., 143 Wis. 
114, 122, 126 NW 669, 189 AmSR 1083 
[iciterCy Ee]? 

Wyo.—Royal Ins. Co. v. O. L. 
Walker Lumber Co., 24 Wyo. 59, 155 
P 1101, AnnCas1917E 1174. 

Alta.—Gainer v. Anchor F. & M. 
Ins. Co., 6 Alta. L. 95, 13 DomLR 
aoe 24 WestLR 656, 4 WestWkly 

Ont.—Lyon vy. Stadacona Ins. Co., 
44 U. C. Q. B. 472; Hamilton Bank 
Meo Gaias ia Assur. Co., 38 U. C!-Q:0B; 

{a] Technical objections are not 
to be favored. Palmer v. Warren 
Ins. Co., 18 #.. Cas. No. 10,698, 1 Story 
360; Globe, etc., F. Ins. Co. v. Ham- 
ilton, 65.Ind. A. 541, 116 NE 597; 
Phoenix Ins. Co. v. Barnd, 16 Nebr. 
89, 20 NW 105. 

{b] Provisions inserted for sole 
benefit of insurer will be most 
strongly construed in favor of in- 
sured. Ohio Farmers’ Ins. Co. v. 
Glaze, 55 Ind. A. 147, 101 NE 734. 

{c] Insurer has the burden of ex- 
plaining the ambiguity. Hanson v. 
Ins.:.Co., 257 “Fed. ° 715, 169 


{d] Im Maryland (1) it has been 
held that, while the rigor of the rule 
that all insurance contracts should 
be construed strictly against in- 
surer has been relaxed to the extent 
that they are not specially subjected 
to such rigid construction, but are 
to be construed as other contracts 
(McEvoy v. Security F. Ins. Co., 110° 
Md. 275, 73 A 157, 132 AmSR 428, 22 
LRANS 964), (2) nevertheless the 
general rule as to all contracts that, 
where doubt exists as to the con- 
struction of an instrument prepared 
by one party upon the faith of which 
the other has incurred obligation, 
that construction should be adopted 
which will be favorable to the lat- 
ter party anplies (McEvoy v. Se- 
curity. s ins? Go.) £10 Nd. e275 73s 
157, 132 AmSR 428, 22 LRANS 964; 
National F. Ins. Co. v. Crane, 16 Md. 
260, 77 AmD 289). 

20. U. S.—kKansas City First Nat. 
Bank v. Hartford F. Ins. Co., 95 U.S. 
673, 24 L. ed. 563; Williamsburgh 
City F. Ins. Co. y. Willard, 164 Fed. 
404, 90 CCA 392, 21 LRANS 103 [cer- 
tionariy :denyi 22" UsauS, 2-581 29 
SCt 690, 58 L. ed. 660]; Canton Ins. 
Office v. Woodside, 90 Fed. 301, 33 
CCA 63; Lowenstein v. New York Fi- 
delity, etc., Co., 88 Fed. 474 [aff 97 
Med.) 17, 38. CCA 29) 460 RAS AS 0Ne 
Stout v. Commercial Union Assur. 
Co., 12 Fed. 554, 11 Biss. 309; Sayles 
v. Northwestern Ins. Co., 21 F. Cas. 
No. 12,422, 2 Curt. 610. 

Ala.—Pennsylvania F. Ins. Co. v. 
Draper 187 Ala. 103, 65 S 923; Rob- 
inson v. Adtna Ins. Co., 128 Ala. 477, 
30 S 665; Georgia Home Ins, Co. v. 
Allen, 119 Ala. 436, 24 S 399. 

Cal.—Pacific Heating, ete., Co. v. 
Williamsburgh City F. Ins. Co., 158 
Cal. 367, 111 P 4; Welch v. British 
American Assur. Co., 148 Cal. 223, 82 
P 964, 1183 AmSR 223, 7 AnnCas 396; 
Pacific Union Club v. Palatine Ins. 
Co... 2-Cal. cA S15 2107eP 7388 Paeifie 
Union Club vy. Commercial Union 
Assurh Cosei2ZiCalerAs 503; 107 R28: 

Conn.—Petello v. Teutonia FE. Ins. 
Co; 89 (‘Conniwl Tho 938m A137 eRA 
1915D 812; Boon v, Attna? Ins: = Coy 
40 Conn. 575. 

Del.—Reed v. Continental Ins. Co., 
22 Del. 204, 65 A 569. 

Fla.—Palatine Ins. Co. v. Whitfield, 
73 Fia. 716, 74 S 869. 

Tll.—Bonner v. Milwaukee Mechan- 
ics’ Ins. Co., 199 Ill. A. 166; Phenix 
Ins. Co. v. Lewis, 63 Ill. A. 228. 
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loss,21. or provide for forfeiture;?? and it has been 
held that if the words are susceptible of the inter- 
pretation given them by insured, although in fact 
intended otherwise by insurer, the policy will be 


Ind.—Grant v. Lexington F., etc. 


Ins. Co., 5 Ind. 23, 61 AmD 74. 

Ky.—Farmers’ Mut. Equity Ins, 
Soc. v..Smith, 158 Ky. 459, 165 SW 
675, LRA1915B 844; Phoenix Ins. Co. 
v. Spiers, 87 Ky. 285, 8 SW 453, 10 
KyL 254; Fireman’s Ins. Co. v. Cecil, 
12 KyL 259; Owen v. Howard Ins. 
Co., 9 KyL 147. 

Mass.—Kingsley v. New England 
Mut. F. Ins. Co., 8 Cush. 393. 

Minn.—Trost v. Delaware Farmers’ 
Mut. F. Ins. Co., 137 Minn. 208, 1638 
NW 290; Chandler v. St. Paul F. & 
BAe Ins. Co., 21 Minn. 85, 18 AmR 

Mo.—State v. Ellison, 269 Mo. 410, 
190 SW 879; American Paper Prod- 
ucts Co. v. Continental Ins. Co., (A.) 
225 SW 1029; Terminal Ice, etc., Co. 
v. American F. Ins. Co., 196 Mo. A. 
241, 194 .SW 9722; McCollum =v. 
Niagara F. Ins. Co., 61 Mo. A. 352. 

N. J.—State Ins. Co. v. Maackens, 
38 gn as L. 564. 

M.—Fire Assoc. v. Patton, 15 
N. NL ge Ot 107 P 679, 27 LRANS 420. 

N. Y.—Griffey v. New York Cent. 
Ins;¢Cox yl0OINA LY. 417363 NN 3:3093 
53 AmR 202 [aff 30 Hun 299); Hoff- 
man, +v..; Agtna,, B.y\ins,; -Co.;! 32), NiGys 
405, 88 AmD 3387 [aff 24 N. Y. Super. 
501, 19 AbbPr 325]; Stacy v. New 
Baltimore Mut. Ins. Assoc., 182 App. 
Div. 124, 169 NYS 712; McLaughlin 
v. Washington County Mut. Ins. Co., 
23 Wend. 525. 

N. C.—Smith v. National F, Ins. 
Coy Ad5) IN. C...314,5 95eSE1562. 

N. D.—Beauchamp v. Retail Mer- 
chants’ Assoc., 38 N. D. 483, 165 NW 
®45, 547 [quot Cyc]. 

Oh.—Globe-Rutgers F. Ins. Co. v. 
Sherwin-Williams Co., 23 Oh. Cir. 
Ct.4N.- S390), 

Pa.—Montgomery v. Southern Mut. 
Ins, .Co., 242 Pa. 86, 88 A924, 51 
LRANS 518; Western Ins. Co. v. 
Cropper,» 32 'Pa. 351, 755 AmD: 561; 
VYost)-ve Anchor, Ins..Co.(38.\Pa-: 
Super. 594. 

S. C.—Scott v. Liverpool, etc., Ins. 
Go., 102 S. C. 115, 86 SE 484. 

Ss. D.—Bolte v. Equitable Fire 
Assoc., 23 S. D. 240, 121 NW 773. 

Tex. — Dumphy v. Commercial 
Union Assur. Co., (Civ. A:) 174 SW 
814 [cit Cyc]; Western Assur. Co. v. 
Hillyer-Deutsch-Jarratt Co., (Civ. A.) 
167 SW 816; Hartford F. Ins. Co. v. 
Walker, (Civ. A.) 153 SW 398. 

W. Va.—Tucker v. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SE 86. 

Altai—Gainer v. Anchor F. & M. 
Ins: +@o., 6eAlta, D./°95,. 13 BomLR 
206, 24 WestLR 656, 4 WestWkly 
900. 

{a] .This rule is subject to an- 
other, that words ought to be made 
subservient to the intent, not the 
intent subservient to the words. 
Palmer v. Warren Ins. Co., 18 F. 
Casi! No.'10;698, 1 Story: 360) << 

{b] Language importing the in- 
tention that an act be done or omit- 
ted materially affecting the risk is 
to be treated as involving an obliga- 
tion to do or omit the act, unless 
the insured has reserved the right 
to change his intention. Bilbrough v. 
Metropolis Ins. Co., 12 N. Y. Super. 
587. 

{c] The burden is on insured to 
show that the case is not within the 
exception. Sohier v. Norwich F. Ins. 
Co., 11 Allen (Mass.) 336. 

Construction of warranties see 
infra § 241. 

21. Schilansky v. Merchants,’ etc., 
F. ‘Ins. Co;'20 Del. 293,55 A 1014; 
Porter v. Traders’ Ins. Co., 164 N. Y. 
504, 58 NE 641, 52 LRA 424; Solo- 
mon v. Continental F. Ins. Co., 160 


Nu. ¥. 595, 55 NE 279, 73 AmSR 707, 
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46 LRA 682 [aff 28 App. Div. 213, 
50 NYS 922]; McNally v. Phcenix Ins. 
Co., 137 N. Y. 389, 338. NE 475; Will, 
etc., Co. v. Rochester German Ins. 
Co., 140 App. Div. 691, 125 NYS 606; 
Lang v. Eagle F. Co., 12 App. Div. 
a9; 42 NYS 539. 

[a] Thus (1) 
affect the validity of the contract, 
prior to the loss, including al) state- 
ments and representations preceding 
the contract, should receive a fair 
construction according to the intent 
of the parties. McNally v. Phcenix 
Ins? 'Co.; 237° N, <Y. 389, 83) NE 475, 
(2) But those conditions which re- 
late to matters after the loss, de- 
fining the mode of adjustment and 
recovery, must receive a more lib- 
eral construction in favor of insured. 
McNally v. Phoenix Ins. Co., supra. 
(3) Provisions requiring acts to be 
done by insured subsequent to the 
loss, which do not alter the risk or 
increase the liability, are to be lib- 
eral construction in favor of insured, 
Schilansky v. Merchants’, etc., F. Ins. 
Co., 20 Del. 293, 55 A 1014. 

22. -See cases infra note 26. 

23. Wallace v. German-American 
Ins. Go., 41 Fad. 742; Connecticut F. 
Ins, Co. V..oW, ati Roberts Lumber 
Cos Lio rVas 479° 89 SE 945, 946, Ann 
Cas1918B 1045 [quot Cyc]. 

24 See supra § 1. 

25. U. S—Fireman’s 
Co. v. Globe Nav. Co., 236 Fed. 618, 
149 CCA .614; Rogers v. Aitna Ins. 
Co., 95 Fed. 103, 35 CCA 396. 

Colo.—German American F. Ins. 
Co. v. Messenger, 25 Colo. A. 153, 136 
P 478. 

Ill.—Deitz v. Dunham, etc., Mut. 
F. Ins. Co., 160 ll. A. 180; Niagara 
F. Ins. Co. v. Heenan, 81 Ill. A. 678 
[aff 181 Ill. 575, 54 NE 1052]; Mlli- 
nois Mut. Ins. Co. v. Hoffman, 31 fll. 
A, 295 [aff 132 Ill) 522, 24 NE 413). 

Ind.—Glens Falls Ins. Co. v. Mi- 
chael, 167 Ind. 659, 74 NE 964, 79 
NE 905, 8 LRANS 708. 

Kan,.—Citizens’ State Bank § v. 
Shawnee F. Ins. Co., 91 Ikan. 18, 137 
P 78, 49 LRANS 972. 

Ky.—WNorth River Ins. Co. v. Dyche, 
163 Ky..271, 173 SW 784; Spring Gar- 
den Ins. Co. v. Imperial Tobacco Co., 
132 Ky. 7, 116 SW 234, 1836 AmSR 
164, 20 LRANS 277. 

Mo.—De Mun #st. Corp.’ v. Frank- 
fort Gen. Ins. Co., 196 Mo. A. 1, 187 
SW 1124. 

Nebr.—Woodmen’s Acc. Assoc. v. 
Byers, 62 Nebr. 673, 87 NW 546, 89 
AmSR 777, 5 LRA 291; Phoenix Ins. 
Co. v. Barnd, 16 Nebr. 89, 20 NW 
105. 

N. J.—Corlies v. Westchester F. 
Ins. Co., 92.N. J. L. 108, 108 A 152. 

N. Y.—Halpin v. Insurance Co. of 
North America, 120 N. Y. 73, 28 NE 
989, 8 LRA 79 [aff 10 NYSt 345]; 
Griffey v. New York Cent. Ins. Co., 
100 N. Y. 417,:3 NE 309, 53. AmR 
202 [aff 30 Hun 299]; Hooper v. Hud- 
son River F. Ins. Co., 17 N. Y. 424 
{aff 15 Barb. 413]. 

N. C.—Smith v. National F. Ins. 
Co., 175° N. C. 314, 95 SE 562; Crowell 
vy. Maryland Motor Car Ins. Co., 169 
N. C. 35, 85 SE 87, AnnCas1917D 50. 

N. D.—Beauchamp v. Retail Mer- 
chants’ Assoc., 38 N. D. 483, 165 NW 
545, 547 [quot Cyc]. 

Oh.—Globe-Rutgers F. Ins. Co. v. 
Sherwin-Williams Co., 23 Oh. Cir. 


GEANS.0/390: 

Pa.—Bone v. Detroit Nat. F. 
Ins. Co., 261. Pa. 554, 104) A. 742; 
Montgomery v. Southern Mut. Ins. 
Co., 242 Pa. 86, 88 A 924, 51 LRANS 
518; Mellon v. Ohio German BE. Ins. 
Co., 40 Pa. Super. 623; Yost v. An- 
chor F. Ins. Co., 38 Pa. Super. 594; 
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conditions which | 
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construed in his favor.2? The object of the contract 
being to afford indemnity,‘ it will, in ease of doubt, 
be so construed as to support the indemnity,?° and 
avoid forfeiture.?¢ 


Where clauses of the policy con- 


McGinnis v. St. Paul F. & M.: Ins. 
Co., 88 Pa. Super. 390; Porter v. In- 
surance Co. of North America, 29 Pa. 
Super. 75. ' 

Ss. C—Rawl v. American Cent. Ins. 
Co.,, -94 S.C. 299, 77 “SE /1013;) 45 
LRANS 468, AnnCasi915A 1231. 

_Tex.—Home Mut. Ins. Co. v. Tom- 
kies, 96 ‘Tex. 187, -71 SW 812, 814; 
Merchants’, ete., Ins. Exch. v. South- 
ern Trading ,Co., (Civ. A.) 205 SW 
352; Royal Ins. Co. v. Texas, etc., 
R., Co.,-53 Tex. Civ. A. 154, 115 SW 
LEG, Dist: 

Vt.—Wilson v. Commercial Union 
Assur. Co., 90 Vt. 105, 96 A 540. 

W. Va.—Cleavenger v. Franklin F. 
Ins.Co., 47 W.Va. 75955) 35) NBV998%5 
Miller v. Citizens’ F., etc., Ins. Co., 
12 W. Va. 116, 29 AmR 452, 

Wis.—Rosenthal v. Insurance Co. 
of North America, 158 Wis. 550, 149 
NW 155, LRA1915B 361, AnnCas 
1916E 395. 

Ont.-—Lyon v. Stadacona Ins..€os 
44 Una Cr Q:1B. 3472: 

26. U. S.—kKHKoyal Exch. Assur. v. 
Thrower, 240 Fed. 811. 

Cal.—Seccombe v. Glens Falls Ins. 
Co., (A.) 188 P 305; Cronenwett v. 
Iowa Underwriters of Dubuque F. & 
M. Ins. Co., 186 P 824, 

Colo.—Connecticut F. Ins. Co. v. 
Colorado Leasing, etc., Co., 50 Colo. 
424, 116 P 154, AnnCas1912C 597. 

Conn.—Wiley v. Londen, ete. F. 
Ins.,,Co.,789. Conn: 35; 92.:A 678. 

Ga.—Clay v. Phoenix Ins. Co., 97 
Ga. 44, 25 SE 417. 

Ill.—Bonner v. Milwaukee Mechan- 
ics’ Ins. Co., 199 Ill. A. 166; Inter- 
national Salt Co. y. Tennant, 144 Ill. 
A. 30; Merchants’ Underwriters v. 
Parkhurst-Davis Mercantile Co., 140 
Tl. A. 504 [aff 237 Ill. 492, 86 NE 
1062]; "Farmers’ Mut. F., etc., Ins. 
Go. + vy e Liecroy,* 94;. LU VAY 14.19% Tens 
ae Ins. Co. v. Bonner, 81 Ill. A. 

Ind.—Glens Falls Ins. Co. v. Mi- 
chael, 167 Ind. 659, 74 NE 964, 79 NE 
$05, 8 LRANS 708; Continental Ins, 
Co. v. Vanlue, 126 Ind. 410, 26 NE 
119, 10 LRA 843; Indiana Mut. F. 
Ins. Co. vw. Conner, 5 Ind. 170; Ken- 
tucky Mut. Ins. Co. v. Jenks, 5 Ind. 
96; Continental Ins. Co. v. Bair, 65 
Ind, A. 502, 114 NE, 768, 116 NE 
752; Ohio Farmers’ Ins. Co. v. Wil- 
liams, 63, Ind.-A. 435, 112. NE 556; 
Northern Assur. Co. v. Carpenter, 
(A.) 94 NE 779; Hanover F. Ins. Co. 
v. Dole; 20 Ind. A. 333, 50 NE 772; 
Schmidt v. German Mut. Ins. Co., 4 
Ind. A. 340, 80 NE 989. 

IKkan.—Queen Ins. Co. v. Excelsior 
Milling Co., 69 Kan. 114, 76 P 428, 

Mich.—Zeitler v. Concordia F. Ins. 
Co., 169 Mich. 555, 185 NW 332; Bone- 
fant Vv. American F. Ins. Co., 76 Mich. 
653,,48 NW 682; Olmstead v. Farm- 
ers’ Mut. F. Ins. Co., 50 Mich. 200, 
15 NW 82. 

Mo.—State v. Ellison, 269 Mo. 410, 
190 SW 879; Terminal Ice, etce., Co. 
v. American F. Ins. Co., 196 Mo. A. 
241, 194 SW 722; Settle v. Farmers’, 
ete., Ins. Assoc., 131 SW 136. 

Nebr.—Hamann vy. Nebraska Un- 
derwriters’ Ins. Co., 82 Nebr. 429, 118 
NW 65; Connecticut F. Ins.» Co. -v. 
Jeary, 60 Nebr. 338,83 NW -78, 51 
LRA 698; Phoenix Ins. Co. v. Hol- 
combe, 57 Nebr. 622, 78 NW 300, 73 
AmSR 582; Henton v. Farmers’, ete., 
Ins. Co., 1 Nebr. (Unoff.) 425, 95 NW 


670. 
N. J.—Corlies v. Westchester F. 
Ins. Co.,.92 N. J. L108, 108 A 152, 
N. M.—Fire Assoc. v. Patton, 15 
N. M. 304, 107 P 679, 27 LRANS 420. 
N. Y.—Sergent v. Liverpool, etce., 
Ins., Co., 255 IN. Y¥. 349; 49 NE 935 
‘ [rev 85 Hun 31, 32 NYS 594]; Hal- 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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flict,2” or two interpretations equally fair may be 
made,” that which gives insured a greater indemnity 
But the rules above stated will not 
authorize the court to disregard the plain and un- 
equivocal terms of the policy and make a new con- 
tract for the parties,*® or go beyond the written law 
by attaching to the terms employed a meaning at 
variance with positive legal definitions.*° 

The rule that doubtful terms 
in a contract of insurance are to be construed strict- 
ly against insurer and in favor of insured applies 
to standard fire policies,*+ although there is author- 


will prevail. 


Standard policies. 


pin v. Insurance Co. of North Amer- 
ica, 10 NYSt 345. 

N. C.—Smith v. National F, Ins. 
Go., 175-N. C. 314, 95 SH 562. 

N. D.—Beauchamp vy. Retail Mer- 
chants’ Assoc., 38 N. D. 483, 165 NW 
545, 547 [quot Cyc]. 

Okl.—Springfield F. & M. Ins. Co. 


vo, Griffins; 166)P °431. 

Pa.—McClure v. Mutual F. Ins. Co., 
242 Pa. 59, 88 A 921, 48 LRANS 
1221. 


Ss. C:—Ward v. Pacific F. Ins. Co., 
104 SH 316; Scott v. Liverpool, etc., 
ins: Cor 2t02) Sa Caphis, s6 aS hn 48 45 

Ss. D.—Bolte v. Equitable Fire 
Assoc., 23 S.°-D. 240,°121 NW %73. 

Tex.—Insurance Co. of North 
America v. O’Bannon, (Civ. A.) 170 
SW 1055; Western Assur. Co. v. Hill- 
yer-Deutsch-Jarratt Co., (Civ. A.) 167 
SW 816; Hartford F. Ins. Co. v. 
Walker, (Civ. A.) 153 SW 398; Phila- 
delphia Underwriters’ Agency v. Neu- 
renberg, (Civ. A.) 144 SW 357; Nor- 
wich Union F. Ins. Soc. vs Cheaney, 
61 Tex. Civ. A. 220, 128 SW 1168. 

Va.—Lynchbure - Fi“ Ins. -. Cor Y'v. 
West, 76 Va. 575, 44 AmR 177. 

Wash.—Port Blakely Mill Co. v. 
Springfield F. & M. Ins. Co., 59 Wash. 
501, 110 P 36, 140 AmMSR 863. 

Wis.—Kludt v. German Mut. F. 
Ins. Co., 152 Wis. 637, 140 NW 321, 
45 LRANS 1131, AnnCasi914C 609; 
Siemers v. Meeme Mut. Home Protec- 
tion Co., 143 Wis: 114, 122, 126 NW 
669, 139 AmSR 1088 [cit Cyc]. 

Can:—Sovereign F. Ins. 
Peters, 12 (Can. S.C. '33. 

[a] Provisions for forfeiture 
should not be extended beyond the 
mischief intended to be met. Hen- 
ton v. Farmers’, etc., Ins. Co., 1 Nebr. 
(Unoff.) 425, 95 NW _ 670. 

27. Queen Ins. Co. v. Patterson 
Drug Co., 73 Fla. 655, 74 S 807, LRA 
1917D 1091. ; 

28. L’Engle. v. 
eica, Eo Ins.; Co.,, 48, Mlay 825) 3h. Ss 
462, 111 AmSR 70, 67 LRA 581, 5 
AnnCas 748; Globe-Rutgers F. Ins. 
Co. v. Sherwin-Williams Co., 23 Oh. 
Girs.Ct. Nz S,..590. 


(SOA MEDS 


Scottish Union, 


29, U. S.—Luckett-Wake Tobacco 
Coulves Globe, .ete..1B>,. Ins. .Co., plik 
Fed. 147; Gilchrist Transp. Co. v. 


Phenix Ins. Co., 170 Fed. 279, 95 CCA 
475; Globe, etc., F. Ins. Co. v. David 
Moffat Co., 154 Fed. 13, 83 CCA 91; 
Vancouver Nat. Bank v. Law Union, 
etc., Ins. Co., 153 Fed. 440; Kiesel v. 
Sun Ins. Office, 88 Fed. 243, 31 CCA 
515; Ripley v. Hartford Pass. Assur. 
Co., 20. F.,4Cas.., “No., 11,854 .[aft) 16 
Wall. 336, 21 L. ed. 469]. 

Ala.—Day v. Home Ins. Co., 177 
Ala. 600, 58 S 549, 40 LRANS 652; 
Bozeman v. Sun Ins. Co., 170 Ala, 
B13 hb 40S al 78: 

Ark.—Monongahela Ins. Co. v. Bat- 
son, 111 Ark. 167, 163 SW 510. 

Cal.—Brickell v. Atlas Assur. Co., 
10 Cal. A. 17, 101 P 16; Finkbohner 
v. Glens Falls Ins. Co., 6 Cal. A. 
379, 92: P 318. 

D. C.—Mitchell v. Potomac Ins, Co., 
16 App. 241 [aff 183 U. S. 42, 22 SCt 
22, 46 L. ed. 74]. 

Til._—Marmon Chicago Co. v. Heath, 
205 Ill. A. 605; Grand Pac. Hotel Co. 
vy. Michigan Commercial Ins. Co., 148 
Jil. A. 148 [aff 248 Ill 110, 90 NE 
244}; Hartford F. Ins, Co. v. North- 


FIRE INSURANCE ; 


of the property 
printed portion 


ern Trust'Co 127 Til Algo. 

Ind.—German Mut. Ins. Co. v. Nie- 
wedde, i11.Ind. A. 624, 39 NE 534. 

Iowa.—Dahms, ete., Co. v. German 
BY cinsiiGo. 34158 2 Towa,.168, 132. INIW; 
870, AnnCasi1913D 1301. 

Kan.—Philadelphia Fire Assoc. v. 
Taylor, 76 Kan. 392, 91 P 1070. 

N. Y.—Preston v. Attna Ins. Co., 
193 N. Y. 142, 85 NE 1006, 19 LRANS 
oni ih 118 App. Div. 784, 103 NYS 

Okl.—Brown v. Connecticut F, Ins. 
Cory 52 OR). 53920) 153/02 173, 

Va.—North British, ete., Ins. Co. 
v. Robinett, 112 Va. 754, 72 SE 668. 

Wis.—Rosenthal v. Insurance Co. 
of North America, 158 Wis. 550, 149 
NW 155, LURA1915B 361, AnnCas 
1916H 395. 

[a] Thus, where insured prepared 
an elaborate rider describing the 
property intended to be covered, 
which was attached to the policy, 
such rider should not be expanded 
as against insurer beyond its plain 
and ordinary meaning, on the theory 
that the policy should’ be interpreted 


against insurer. ~Globe, etc., F. Ins. 
Co. v. David Moffat Co., 154 Fed. 
113).°83"-EGACOT, 

30. <Ailen v. Sun. Mut. Ins. Co., 


2 McG. (La.) 122: 

31. Smith v. National F. Ins. Co., 
175 N. C. 314, 95°SE 562; Johnson 
v. Rhode Island Ins. Co., 172 N. C. 
142, 90 SE 124; Cottingham v. Mary- 
land Motor Car Ins. Co., 168 N. C. 
259, 84 SH 274, LRA1915D 344, Ann 
Cas1917B 1237; Gazzam v. German 
Union H.)2in's, 'Co541 55 9N,. 6.4330 52TH! 
SE 434, AnnCas1912C 362; Levinton 
Vv. "Ohio* Farmers” 'Ins.~Co., (Pa 210 
A 295; Insurance Co. of North Amer- 
ica v. O’Bannon, (Tex. Civ. A.) 170 
SW 1055. See Davis v. Insurance Co. 
of North America, 115 Mich. 382, 73 
NW 393 (where question was raised 
but not decided). 

“While many of the unfair features 
of the earlier policies have been 
eliminated from the modern stand- 
ard policy, the courts ‘still apply to 
this instrument the same rule of con- 
struction as the considerations just 
mentioned led them to apply to the 
old forms. Any doubtful terms are 
always construed in favor of the in- 
sured. It has been contended that 
inasmuch as the law compels the use 


of the standard policy, and will not, 


allow any variance from it, excepting 
in certain limited particulars, the in- 
surer cannot be regarded as selecting 
the terms of the contract and sub- 
jected to an unfavorable rule of con- 
struction on that account. This con- 
tention, however, has been held to be 
without merit, for the terms of these 
statutory policies were chosen with 
reference to the construction given 
by the precedent cases to similar 
terms in other policies, and therefore 
ought to be regarded as being used 
in the sense of their previous con- 
struction. It is also apparent from 
an examination of the instruments 
themselves, as well as the history of 
their adoption, that their terms were 
really chosen by the underwriters 
with particular reference to their 
own interests.” Vance Ins. p 430 
{quot Gazzam v. German Union F. 
Ins,''Co., 155 N. C. 8380, 338, 71-SH 
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ity to the contrary.*? 

[§ 71] 3. Written and Printed Provisions. The 
rule well recognized in the construction of contracts, 
that in case of conflict between written and printed 
portions of the instrument the writing will be pre- 
sumed to represent the intent of the parties as 
against the printed portions,®* is applicable to fire 
insurance policies.?* 
where the printed stipulations as to ownership of 
the property are inconsistent with the description 


This construction is applied 


in the written clause.25 So if the 
excludes certain articles from the 


434, AnnCas1912C 362]. 

32. Mick v. Royal Exch. Assur., 
87 N. J.°L. 607, 91 A»102, 52 LRANS 
1074. See Rosenthal v. Insurance Co. 
of North America, 158 Wis. 550, 553, 
149 NW 155, LRA1915B 361, AnnCas 
1916E 395 (“The reason for such con- 
struction would seem to drop out in 
case of a contract prescribed in its 
details by statute, at least so far 
as the statute covered such details’’). 

33. See Contracts § 498. 

34 U. S.—Fireman’s Fund Ins. 
Co. v. Globe Nav. Co., 236 Fed. 618, 
149 CCA 614; Hagan v. Scottish 
Union, etc., Ins. Co., 98 Fed. 129 [rev 
on other grounds 102 Fed. 919, 43 
CCA 55 (rev on other grounds 186 
: 423, 22 SCt 862, 46 L. ed. 
1229)]; Stout v. Commercial Union 
, 12 Fed. 554, 11 Biss. 309. 


Ala.—Mobile Mar. Dock, ete., Co. 
v. McMillan, 27 Ala 77. 
Cal.—Royal Ins. Co, v. Caledonian 


Ins, Co.,, 187 P 748; Alvey v. Con- 
tifentat Ims:, Co.,. 12) CalivAc e258, 080 0e 


Ill.—Morris v. Rhode Island Ins. 
Cour LS Uy adlie vA. 35006 

La.—Wallace v. Insurance Co., 4 
La. 289; Goicoechea v. Louisiana 
State Ins, Co., 6 Mart. 51, 127 AmD 
175; Brooke yv. Louisiana State Ins. 
Co., 4 Mart. 640. 

Mich.—Minnock v. Eureka F. & M. 
Ins. Co., 90 Mich. 236, 51 NW 367. 

Minn.—Pheenix Ins. Co. y. Taylor, 
5 Minn, 492. 

N. Y.—Reynolds v. Commerce F. 
Ins. Co., 47 N. Y. 597; Benedict v. 
Ocean) In's.41Co:,. vslis \Nee Yn 8 890 abate 
1 Daly 8]; Harper v. New York City 
InssC0.,722) IN. ¥en 440, ofiatl id Nee 
Super. 520]; Bryant vy. Poughkeepsie 
Mut. Ins iGo. oli (Nea. 2000s hart 12 
Barb. 154]; Harper v. Albany Mut. 


Ins. Co., 17 N. Y. 194;. Hayward. v. 
Liverpool, ete., L., ete. Ins. Co., 2 
Abb. Dec. 349, 3 Keyes 456, 38 


Transcr. A. 180, 5 AbbPrNS 142 [aff 
20 N. Y. Super. 385]; Clinton v. Hope 
Ins. Co., 51° Barb. 647, slatt 945 Nei 
454]; Bargett v. Orient’ Mut. Ins. 
Co., 16 N. Y. Surer. 385; Gropper v. 
Home Ins. Co., 135 NYS, 1028; Hay- 
ward v. Northwestern Ins. Co., 19 
AbbPr 116. 

N. C.—Johnston v. Niagara F. Ins. 
Co., 118 N. C. 648, 24 SE 424. 

Pa.—Lambert v. Security Mut. F. 
Ins. Co., 58 Pa. Super 624; Moore v. 
Lichtenberger, 26 Pa. Super. 268. 

Vt.—Mascot v. Granite State F. 
Ins. Co) 68: Vt» 258, sabe bs. 

And see cases infra this section. 

{a] Typewritten part prevails 
over printed part. Bertine v. North 
River Ins. Co., 99 Misc. 297, 165 NYS 
567 [rev on other grounds 180 App. 
Div. 866, 168 NYS 156]. 

[b] Reinsurance clause indorsed 
by rubber stamp on general printed 
form of policy controls. Royal Ins. 
Co. v. Caledonian Ins. Co., (Cal.) 187 


P 748. 
U. S—Hagan v._ Scottish 


35. 
Union, etc., Ins. Co., 186 U. S. 428, 
Co., 186 


22 SCt 862, 46 L. ed. 1229. 

Jll.— Sloan v. Queen Ins. 

Ill. A. 82; Sloan vy. Boston Ins, Co., 
AS Genttll..Ay SA: 

N. Y.—Sullivan v. Spring Garden 
Ins. Co., 34 App. Div. 128, 54 NYS 
629. 

Oh.—Farmers’ Nat. Bank v. Dela- 


of construction.*® 
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risk, or prohibits their being kept, and the writ- 
ten portion extends the policy to cover property of 
such character as necessarily to include prohibited 
articles, the written portion will invalidate the ex- 
clusion or prohibition found in the printed portion.** 
Thus if the written portion covers property to be 
used in a particular business, articles customarily 
used in conducting such business are included in 
the risk, although they are excluded by the printed 
The rule that the written 
portion of the policy controls applies only when the 
two portions are irreconcilable,** for, if possible, 
they should be construed together so as to give effect 
to both,®® in accordance with the general principle 
Moreover the rule is subject to 
the rule hereinbefore stated,*! that words of excep- 
tions are to be construed most strongly against the 
party for whose benefit they were intended.*” 

[§ 72] 4. Matter on Margin or Back of Policy, 


portion of the policy.** 


ware Ins. Co., 83 Oh. St. 309, 94 NE 


Branch Lumberman’s 
Exch. v. American Cent. Ins. Co., 
183 Paxs3s66,_38 A 1081. 

36. Ark.—Phcenix Ins. Co. v. 
Flemming, 65 Ark. 54, 44 SW 464, 67 
AmSR 900, 39 LRA 789. 

Cal.—O’Neill v. Caledonian Ins. 
CoPni66 Calesi0. 1355" 4246 

Mass.—Haley v. Dorchester Mut. 
F. Ins. Co., 12 Gray 545. 

Miss.—Liverpool, ete., Ins. Co. v. 
Van Os, 63 Miss. 431, 56 AmR 810. 

N. Y.—Harper v. New York City 
TnsetCow e221 Ne SY. s440 | aff) 14 SNOUY: 
Super. 520]; Bryant v. Poughkeepsie 
Mut. F. Ins. Co., 21 Barb. 154 [aff 17 
N. Y. 200]; Bertine v. North River 
IMs COnsoOt MISC, 2075. 165). NYS 
567 [rev on other grounds 180 App. 
Div. 866, 168 NYS 156]. : 

Pa.—McClure v. Mutual F. Ins. 
oo 242 Pa. 59, 88 A 921, 48 LRANS 

Vt.—Mascott v. First Nat. F. Ins. 
Con6oy Vit. 116, St Aw z50. 

Can.—Lewis v. Standard Mut. F. 
Ins..Co,, 44 Can. ‘S.’C. 40 [rev 19 
Man. 720]. 

And sse eases infra note 37. 

37. U. S.—Plinsky v. Germania F. 
& M. Ins. Co., 32 Fed. 47. 

Ala.—Tubb v. Liverpool, ete., Ins. 
€o.,/106 ‘Ala. -.651/°17'S) 615. 

Ark.—Phcenix Ins. Co. vy. Flem- 
ming, 65 Ark. 54, 44 SW 464, 67 
AmSR 900, 39 LRA 789. 

Cal.—O’Neill vy. Caledonian Ins. 
Cou 166 Cal 310,135, P* 1121 = Yoeh wv: 
Home Mut. Ins. Co., 111 Cal. 5038, 44 
P 189, 34 LRA 857. 

Ga.—Maril vy. Cornecticut F. Ins. 
Co., 95 Ga. 604, 23 SE 463, 51 AmSR 
102, 30 LRA 835. 

Mass.—Haley v. Dorchester Mut. 
FR. Ins. Co., 12 Gray 545. 

Minn.—Russell v. Manufacturers’, 
ee F. Ins. Co., 50 Minn, 409, 52 NW 

06. 

Miss.—Liverpool, ete., Ins. Co. v. 
Van Os, 63 Miss. 431, 56 AmR 810. 

Mo.—Archer v. Merchants’, etc., 
Ins. Co., 43 Mo. 4384. 

N. Y.—Bertine v. North River 
Ins. Co., 99 Misc. 297, 165 NYS 567 
[rev on other grounds 180 App. Div. 
866, 168 NYS 156]. 

Pa.—McClure vy. Mutual F. Ins. 
eae se Pa, 59, 88 A 921, 48 LRANS 
1221. 

Vt.—Mascott v. First Nat. F. Ins. 
Co. 69° Vt. 116, 37 A. 255! 

Wis.—Faust v. American F. Ins. 
Co., 91 Wis. 158, 64 NW 8838, 51 
AmSR 876, 30 LRA 783. 

fa] WWustrations—(1) Although 
the printed stipulation prohibits the 
keeping of benzine, yet, if the writ- 
ten provision covers a stock of goods 
such as is usually kept for sale in 
country stores, the’ written portion 
will control. Tubb vy. Liverpool, ete., 
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back.*? 


Ins Co.j. 106. Ala...1651, «17 4S? (645; 
Pheenix Ins. Co. v. Flemming, 65 Ark. 
54, 44 SW 464, 67 AmSR 900, 39 LRA, 
789; Maril v. Connecticut F. Ins. Co., 
95 Ga, 604, 23 SE 463, 51 AmSR 
102, 30 LRA 835; McClure v. Mutual 
BY! Ins, ©o:,°242 Pa.i59, 88 A 920,748 
LRANS 1221 (gasoline); Lancaster 
F. Ins. Co. v. Lenheim, 89 Pa. +497, 
33 AmR 778. (2) The same is true 
where the written provision covers 
a repair shop or factory in which 
benzine is necessarily used, Russell 
v. Manufacturers’, etc., F. Ins. Co., 
50 Minn, 409, 52 NW 906; Archer v. 
Merchants’, etc., Ins. Co., 438 Mo. 434; 
Gropper v. Home Ins. Co., 77 Misc. 
132, 1385 NYS 1028 (tailor shop); 
Faust v. American F. Ins. Co., 91 
Wis. 158, 64 NW 883, 51 AmSR 876, 
39 LRA 783. (8) So a prohibition in 
the printed portion of the policy of 
the keeping of gunpowder will be 
superseded by a written provision in 
the policy making it cover such a 
stock of goods as usually includes 
gunpowder. Phenix. Insiiy Co. -v- 
Taylor, 5 Minn. 492; Liverpool, etc., 
Ins. Co. v. Van Os, 63 Miss, 431, 56 
AmR 810; Barnard v. National F-. 
Ins; Co., 27°-Mo. A. 26. (4) -And it 


is similarly held as to fireworks. | 


Plinsky v. Germania F. & M. Ins. 
Co., 32 Fed. 47. 

88. See cases infra note 39. 

39. U. S.—Seton vy. Delaware Ins. 
Co., 21 F. Cas. No. 12,675, 2 Wash. 
CpGelis; 

Kan.—Cobb v. Insurance Co. of 
North America, 17 Kan. 492. 

La.—Cotton Bros. Cypress Co. v. 
Home Ins. Co., 147 La. 308, 84 S 792; 
Goss v. Citizens’ Ins. Co., 18 La. Ann. 
He 

Mass.—Com, v. Hide, ete., Ins. Co., 
112 Mass. 136, 17 AmR 72 

Mich.—Vandervolgen v. Manches- 
ter F. Assur. Co., 128 Mich. 291, 82 
NW 46. 

N. Y.—kKratzenstein vy. Western 
Assur. Co,, 116 N. Y. 54, 22 NE 221, 
‘ LRA 799; Hayward v. Liverpool, 
ete. VL ete InsamConw 2 cADD. Dec, 
349, 3 Keyes 456, 3 Transcr. A. 180, 
5 AbbPrNS 142 [aff 20 N. Y. Super. 
885]; Wicks v. London, etc., F. Ins. 
Core TIEN YS: 6s. 

N. C.—Johnston v. Niagara F. Ins. 
Co., 118 N. C. 648, 24 SH 424. 

Va.—wNorfolk F. Ins. Co. v, Talley, 
112 Va. 418, 71 SE 534, AnnCas1913B 
806. 

40. See supra § 69. 

41. See supra § 70. 

42. Canton Ins. Office v. Woodside, 
90 Fed. 301, 33 CCA 638. 

43. U. S.—Brown City Sav. Bank 
v. Windsor, 198 Fed. 28, 117 CCA 
136, 41 LRANS 1012. 

Tll.—Getman v. Guardian F. Ins. 
Co., 46 Ill. A. 489. 

Mass.—Liscom v. Boston Mut. F. 
Ins, Co., 9 Mete. 205. 


| Ins. Assoc., 60 Wash. 253, 
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or on Attached Slip. Conditions and stipulations 
indorsed on the policy or written in the margin 
are to be construed as portions of the policy,*® if 
sufficiently referred to m the body of the instru- 
ment,** and will control the printed provisions in 
case of irreconcilable conflict.*° 
not apply where the indorsement is in no way re- 
ferred to or incorporated into the policy.4é 
the statute requires conditions to be stated in the 
body of the policy, a mere general reference in the 
body to terms” and. conditions ‘‘hereto annexed, 
which are hereby made a part of the policy,’’ is not 
sufficient to incorporate conditions printed on the 
But by reference in the body of the policy, 
schedules or details of regulations printed upon a 
subsequent page of the instrument, or on its back, 
may be made parts of the policy.** 
be incorporated into the policy by slips or riders 
attached thereto.*® 


But the rule does 


Where 


Provisions may 


Such slip or rider will be con- 


Mo.—O’Connor y. Columbia _ Ins. 
Co., 169 Mo. A. 150, 152 SW 396. 

Can.—London F. Ins. Co. v. Smith, 
15 Can. S. C. 69; Parsons y. Standard 
Be Ing-Ces, 6: Can -<S) (C1233: 

N. B—Payson v. Equitable F. Ins. 
Co.,. 38 N. B. 436. 

44 U. S— Cray v. Hartford F. 
Ins. Co., 76 F. Cas. No. 3,374. 

La.—Rafel v. Nashville M. & F. 
Ins. Co., 7 La. Ann. 244, 

N. J.—Dewees v. Manhattan Ins. 
Co., 34 N. J. L. 244, 

N. ¥.—Burt v. Brewers', etc., Ins. 
Co., 9 Hun 383 [aff 78 N. Y. 400]; 
Jube v. Brooklyn F. Ins. Co., 28 
Barb. 412; Jennings v. Chenango 
County Mut. Ins. Co., 2 Den. 75. 

Pa.—kKensington Nat. Bank vy. 
Yerkes, 86 Pa. 227 [aff 1 WklyNC 
508]; Desilver v. State Mut. Ins. Co., 
38 Pa. 130; Philadelphia Fire Assoc. 
v. Williamson, 26 Pa. 196. 

Wash.—Burbank vy. Pioneer Mut. 


110. ve 
1005, AnnCasl912B 762. 
45. Huge v. Augusta Ins., etc., 


| Co., 12 F. Cas. No. 6,838, Taney 159; 


Howes v. Union Ins. Co., 16 La. Ann. 


| 2385; Moore v. Perpetual Ins. Co., 16 
| Mo. 98 


7 46. an ee ees v. American F. 
ns. O., aS NO.) 2 
PNeics 531. TAS ait 

al.—Ferrer v. Home Mut. Ins. a 
47 Cal. 416. ks 

y.—Sun Mut. Ins. Co. vy. Crist, 
39 SW 837, 19 KyL 305. haps 

Md.—Planters’ Mut. Ins. Co. v. 
Rowland, 66 Md. 236, 7 A 257. 

Wash.—Burbank y. Pioneer Mut. 
Ins, Assec., 60 Wash. 253, 110 P 
1005, AnnCas1912B 762. 

{a] Stipulations in small type, 
printed on the back of the policy, 
should not be deemed a part of it to 
bind insured, urless it appears that 
they were brought to his attention 
or that he was in some way charge- 
able with knowledge thereof. Bas- 
sell v. American F. Ins. Co., 2 F. Cas, 
No. 1,094, 2 Hughes 531; Sun Mut. 
ine Co. v. Crist, 39 SW 837, 19 Kyl 

[b] Name and place of business. 
—An indorsement on the back of 
the policy of the name and place of 
business of the company is no part 
of the policy. Ferrer vy. Home Mut. 
Ins. Co., 47 Cal. 416. 

47. Mullaney v. National FE. & M. 
ne wae ie wie 393. 

° astern. R. Co. vy. Relief 
Ins. Co., 98 Mass. 420. <i 

49. U. S—Miller vy. Spring Gar- 
den Ins. Co., 202 Med. 442, 120 CCA 
548; Brecht v. Law, ete., Ins, Co., 
160 Fed. 399, 87 CCA 351, 18 LRANS 
197; Vancouver Nat. Bank v. Law, 
etc., Ins. Co., 153 Fed. 440; Atlas Re- 
duction Co. v. New Zealand Ins. Co., 
138 Fed. 497, 71 CCA 21, 9 LRANS 
433 [aff 121 Fed. 929]; St. Paul F 


” For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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strued in connection with the printed provisions of 
the policy and the entire contract harmonized if 
possible ;°° but if there is an irreconcilable conflict, 
the slip or rider will control.*! . In order, however, 
to form a part of the contract the slip or rider 
should be referred to in the body of the policy;>? 
it-is not a part of the policy merely because it is 
inclosed in the same envelope in which the policy 
is sent to insured,®* or because it is pinned on the 
A rider indorsed on a standard form of 
policy containing provisions within the contempla- 
tion of the statute permitting such form to be added 
to or modified *° prevails over conflicting provisions 


policy.®4 


& M. Ins. Co. v. Kidd, 55° Fed. 238, 
5 CCA 88. 

Ill.—Morris v. Rhode Island Ins. 
Cons: Li: A. 500. 

La.—Laufer y. Hibernia Ins. Co. 
8 La. A. (Orleans) 404. 

Me.— Rolfe v. Patrons’ Androscog- 
gin Mut. F. Ins. Co., 106 Me. 345, 76 
A 879. . 


Mich.—King v. Concordia F, Ins. 
Co., 140 Mich. 258, 1083 NW 616, 6 
AnnCas 87. 

N. Y.—Scharles v. Hubbard, 174 
Mise. 72, 131 NYS 848. 

N. C.—Lancaster v. Southern Ins. 
Cor), LHSUN iC) 285) 691 SH (214551388 
AmSR 665. 

Pa.—Haws v. Philadelphia Fire 
Assoc., 114 Pa. 431, 7 A 159; Lambert 
v. Security Mut. F. Ins. Co., 58 Pa. 
Super. 624. 

Ss. D.—Miller v. St. Paul F. & M. 
Ins. Co., 26 S. D. 454, 128 NW. 608; 
Bolte v. Equitable Fire Assoc., 23 S. 
D. 240, 121 NW 773. 

Tex.—Couch v. Home Protective FF. 
Ins. Co., 32 Tex. Civ. A. 44, 73 SW 
LOT aHartiord ES vinssiCo. vi Post, 
25 Tex. Civ. A. 428, 62 SW_ 140; 
City Drug Store v. Scottish Union, 
eterna Ins) sCo5. (Civ. A.) o44USW 21; 
Allred. v. Hartford F. Ins. Co., (Civ. 
AV si SWie St 

50. U. S.—Gunther vy. Liverpool, 
ete., Ins. Co., 34 Fed. 501. 

La.—Mixon. v. St. Paul F. & M. 
Ins, Co., 147 La. 302, 84 S 790. 

Mich.—Jackson v. British America 
Assur. Co., 106 Mich. 47, 68 NW 899, 
30 LRA 636. 

Minn.—Russell vy. German F. Ins. 
Co., 100 Minn. 528, 111 NW 400, 10 


-LRANS 326. 


N. C.—Lancaster y. Southern Ins. 
@o., 153' N: C..°285,,69 SH 214, 138 
AmSR 665. 

Ss. D.—Miller v. St. Paul F. & M. 
Ins. Co., 26 S. D. 454, 128 NW 609; 
Bolte v. Equitable Fire Assoc., 23 
S.. D. 240, 121 NW 1773. 

[a] Particular policy and rider 
construed.—A fire policy, stipulating 
in the body thereof that it shall be 
void if insured has or obtains any 
other insurance without the assent 
of insurer, and providing in the at- 
tached rider, in which the property 
is described and the amount of in- 
surance is stated, ‘‘$...... other con- 


current insurance. permitted,” does 
not: permit additional insurance 
without the assent of insurer.’ Mil- 


ler v, St. Paul F. & M. Ins. Co., 26 
S. D. 454, 128 NW 609. 


{b] Exceptions in clause, con- 


‘tained in rider, held to be limited_to 


i , German F. Ins, Co., 
Hoes 111 NW 400, 10 
LRANS 326. 


[c] “Rider” attached to a “bind- 
er” and executed at same time will 
be construed with and control the 
binder. Mixon vy. St. Paul F. & M. 
Ins. Co., 147 La. 302, 84 S-790. 

51. U.. S.—Palatine Ins: Co. Vv. 
Ewing, 92 Fed. 111, 34 CCA_ 236; St. 
Paul F. & M. Ins. Co. y. Kidd, 55 
Fed. 238, 5 CCA 88; Gunther y. Liver- 
pool, etc., Ins. Co., 34 Fed. 501. 

Tll.—German Ins. Co. v. Churchill, 
26 “Tle A. 206. 

La.—Mixon v. St. Paul F. & M. 
Ins. Co., 147 La. 302, 84 S 790. 

Mich.-—Jacksen v. Orient Ins. Co., 


FIRE INSURANCE 


[§ 73] 5. 


106 Mich. 59, 63 NW 968; Jackson 
v. British America Assur. Co., 106 
Mich. 47, 68 NW 899, 30 LRA 636. 

Pa.—Haws v. Philadelphia Fire 
Assoc., 114 Pa. 431, 7 A 159, 

Tex.—Couch vy. Home Protective F. 
ee Cor 32 a Lex.5 Civ. BA, 44, toe SV 

[a] Zypewritten rider prevails 
Over printed provisions in policy. 
Morris v. Rhode Island Ins. Co., 181 
Ill. A. 500;'Lambert v. Security Mut. 
FE. Ins. Co.; .58. Pa. Super. 624. 

52. Goddard y. Hast Texas F. Ins. 
Co., 67 Tex. 69, 1 SW 906, 60 AmR 
1; Co-operative Ins. Assou. v. Ray, 
(Tex. Civ. A.)*> 188 SW 1122. _See 
Buchanan v. Scottish Union, etc., Ins. 
Co., 210 Ill. A. 523 (insured entitled 
to recover the entire value of his 
property lost by fire during vacancy 
of the premises, where an unreleased 
clause in the policy protects him 
during vacancy if an attempt is be- 
ing made to procure a tenant, and 
he is attempting to procure a ten- 
ant at the time of the loss, even 
though a rider attached to the policy 
contains a provision for vacancy for 
a specified period, during which the 
loss occurs, under which the insurer 
is liable only to the extent of two 
thirds of the face of the policy). 

53. Merchants’, ete., Fire Under- 
writers v. Brooks, (Tex. Civ. A.) 188 
SW 243. 

54. Co-operative Ins. Assoc. 
Ray, (Tex. Civ. A.) 188 SW 1122. 

55. See supra § 49. 

56. Springfield F. & M. Ins. Co. 
v. Dickey, (Okl.) 174 P 235. 

57. U. S.—Sias v. Roger Williams 
Ins. 'Co.,. So Hed. 187; 

Conn.—Bishop v. Clay F. & M. Ins. 
Co., 45 Conn. 430. 

Ga.—Home Ins. Co. vy. Harrington, 
95 Ga. 759, 22 SH 666. 

Iowa.—Moore v. State Ins. Co., 72 
Iowa 414, 34 NW 183. 

Ky.—Mudd v. German Ins. Co., 56 
SW 977, 22 KyL 308. 

La.—Gomila v. Hibernia Ins. Co., 
40 La. Ann. 553, 4 S 490. 

Me.—Levy v. Merrill, 4 Me. 180. 

Md.—Hough v. People’s F. Ins, Co., 


Vv. 


36 Md. 398. 

Mass.— Holmes v. Charlestown 
Mut. EF. Ins. Co., 10 Mete. 211, 43 
AmD 428. 


Mich.—North American F. Ins. Co. 
y. Throop, 22 Mich. 146, 7 AmR 638. 

Minn.—Frost’s Detroit Lumber, 
etc., Works v. Millers’, etc. Ins. Co., 
87 Minn. 300, 34 NW 35, 5 AmSR 
846. 

Mo.—Still v. Connecticut F, Ins. 
Co., 185 Mo. A. 550, 172 SW 625. 

N. J.—Franklin KF. Ins. Co. v. Mar- 
tin, 40 N. J. L. 568, 29 AmR 271. 

N. Y.—Rickerson v. Hartford F. 
Ins:, ©o, 149) Na Y¥n430%, 43, eN E856; 
Brooklyn First Baptist Church v. 


Brooklyn F. Ins, Co., 23 HowPr 448 
[aff 28 N..Y. 153]. 
Pa.—Somerset Door, etc., Co. v. 


Exchange Mut. F. Ins. Co., 41 Pa. Co. 
23; Miller v. Inter-State Casualty 
Co., 6 LackLegN 62. 
Tex.—Orient Ins. Co... v..-Prather, 
25 Tex. Civ. A. 446, 62 SW 89. 
Va.—Home Ins. Co. vy. Gwathmey, 
82: Va. 923,°1' SE. 209. 
Eng.—Hare v. Barstow, 8 Jur. 928. 
Ont.—Billington y, Canadian Mut. 


fecting Construction—a. 
sence of ambiguity in the terms of the policy, parol 
evidence is not admissible to show the understand- 
ing of the parties.°* 
from the language used, then surrounding cireum- 
stances may be shown and considered for the pur- 
pose of arriving at the intent.°® 
dence is not usually admissible for the purpose of 
extending the policy to cover property not included 
in the description,®® but it may be received for the 
purpose of applying the description to property in- 
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in the standard form.®® 
Evidence and Extrinsic Matters Af- 


In General. In the ab- 


But if the intent is not clear 


Thus parol evi- 


Comms 9 Ui Cs Ory Bri agst 
The policy being in writing, 
prior or contemporaneous pro- 
posals or conversation not inserted 
therein, or embodied by reference, 
are to be excluded in construing the 
unambiguous language of the policy. 
Sheldon v, Hartford F. Ins. Co., 22 
Conn. 235, 58 AmD 420; Moore v. 
State Ins. Co., 72 Iowa 414, 34 NW 
183; Bell v. Western M. F. Ins. 
Co., 5 Rob. (La.) 423, 39 AmD 542; 
Orient Ins. Co. v. Prather, 25 Tex. 
Civ. A, 446, 62 SW 89. 

58. U. S.—Clark v. Manufacturers’ 
Ins. Co., 8 How. 235, 12 L. ed. 1061-4 
[rev 5 F. Cas: No. 2,829, 2 Woodb. 
& M. 472]; Poor v. Hudson Ins. Co., 
2 Fed. 482. 

Cal.—Raulet v. Northwestern Nat. 
inst (Coys? Call 293) 1:0 7a Pag 928 

Conn. — Peck v. New London 
County Mut. Ins. Co., 22 Conn. 575. 

Ga.—North British, etc., Ins. Co. 
v. Tye, 1 Ga. A. 380, 58 SE 110. 

Ill.— Williamson vy. Warfield, 136 
Ill. "A. 168 [aff 233 Ill. 487, 84 NE 
706]; American Ins, Co. v. Meyers, 
118 fll. A. 484, 

Mich.—Hoose y. Prescott Ins. Co., 
oe x hiigh: 309, 47 NW 587, 11 LRA 


Minn.—Ganser’ vy. Fireman’s Fund 
Ins, Co., 38 Minn. 74, 35 NW 584. 

Mo.—Still vy. Connecticut F. Ins. 
Co., 185. Mo. A. 550, 172 SW 625; 
Pietri v. Seguenot, 96 Mo. A. 258, 69 
SW 1055. 

N. Y.—Rickerson v. Hartford F. 
Ins, Co.,, 149 N.Y. 307,, 43 INE) 856s 
Cross v. National F. Ins. Co., 132 N. 
Y. 133, 30 NE 390; Clinton v. Hope 
Ins. Co., 45 N. Y. 454 [aff 51 Barb. 
647]; Kernochan v. New York Bow- 
ery F. Ins. Co., 17 N. Y. 428 [aff 12 N. 
Y. Super. 1]; Burr v. Broadway Ins. 
Co., 16 N. Y. 267; New York v. Hx- 
change FE. Ins. Co., 3 Abb. Dec. 261, 
3 Keyes, 436, 3 Transcr. A. 206, 34 
HowPr 103; Fabbri v. Mercantile Mut. 
Ins. Co., 64 Barb. 85; Lawrence v. St. 
Mark's) Fe dns25Cor, 43 pBarbw 419% 
Gropper v. Home Ins. Co., 77 Misc. 
132, 185 NYS 1028; Savage v. How- 
ard Ins, Co., 44 HowPr 40 [rev on 
other grounds 52 N. Y. 502]. 

Oh.—McKelvey v. Eureka F. & M. 
Ins: Co., 84 ,OhogCiry Ct. 54435 0Royval 
Ins.4 Co, -v.9Walrath,, Li OhucCirs iC 
509, 9 Oh. Cir. Dec. 699; Globe-Rut- 
ger F. Ins. Co. v. Sherwin-Williams 
Coy 23Oh. Cir, CtwN: S. 390; 

Pa.—McKeesport Mach. Co. v. Ben 
Brankling Inse GCo:, i113 -Par  5i8irs4iee 
16; Stacey v. Franklin F. Ins. Co., 
2 Watts & S, 506; Mellon v. Ohio 
oe F. Ins. Co., 40 Pa. Super. 

Va.—Connecticut F. Ins. Co. v. W. 
H. Roberts Lumber Co., 119 Va. 479, 
89 SE 945; Watertown F. Ins, Co. v. 
Cherry, 84 Va. 72, 3 SE 876. 

[a] Explaining’ rider.—Evidence 
is admissible to explain the meaning 
of a rider attached to the policy. 
Miller v. Spring Garden Ins. Co., 202 
Fed. 442, 120 CCA 548. 

Identity of parties see infra § 80. 

Parol evidence generally see Hvi- 
dence §§ 1570-1606. 

59. Cal.—Hegard v. California Ins. 
Cose ll, P2594. 

Iowa.—Fuller y. Phoenix Ins. Co., 
61 Iowa 350, 16 NW 273. 


— 
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tended to be described.°° And where general terms, 
such as ‘‘the contents of a building,’’ ®* or 
erty held in trust,’’ ®? or the kind of goods usually 
kept in the particular stock described,®* are used, 
parol evidence may be received to identify the prop- 
erty. Recitals in the policy which are not contrac- 
tual elements thereof may be contradicted by ex- 
Where parol evidence is resorted 
to in order to ascertain the intent of the parties, 
the construction of the contract in this respect is 


trinsic evidence.** 


for the jury.® 
Executory agreements to insure. 


ing contract of insurance is made orally or by a 
binding receipt contemplating the future issuance 
of a policy,®* the terms and conditions of the con-. 
tract are presumed to be those of the usual policy 
issued by insurer, which insured is bound to assume 
insurer will issue in carrying out its contract ;°7 


Mass.—Bowditch v. Norwich Union 
F. Ins. Co., 1938 Mass, 565, 79 NE 
788; Holmes v. Charlestown Mut. F. 
Ins. Co., 10 Mete. 211, 43 AmD 428. 

Mich.—North American F. Ins. Co. 
v. Throop, 22 Mich. 146, 7 AmR 638. 

Minn.—Boak Fish Co. v. Manches- 
ter F. Assur. Co., 84 Minn, 419, 87 

sNW 932. 

Miss.—Shivers vy. Farmers’ Mut. F. 
Ins. Co., 99 Miss. 744, 758, 55 S 965 
eit. Cyej. 

N. Y.—Sanders v. Cooper, 115 N. 
Y.) 279, 22 NH 2125°12 AmSR’ 801;'5 
LRA 688; Fowler v. Attna F. Ins. Co., 
6 Cow. 673, 16 AmD 460, 

Eng.—Hare v. Barstow, 8 Jur. 928. 

60. U. S.—Arlingtoin Mfg. Co. v. 
Norwich Union F., Ins. Co., 107 Fed. 
662, 46 CCA 542. : 

Ga.—North British, ete., Ins. Co. v. 
Tye, 1 Ga. A. 380, 58 SE 110. 

Ul.—Zeigler v. Clinton Mut. Coun- 
ty F. Ins. Co., 84 Ill. A. 442. 

Ind.—Globe, ete, F. Ins. Co. v. 
Hamilton, 65 Ind. A. 541, 116 NE 597. 

Iowa.—Emery v. American Ins. 
Co., 177 Iowa 4, 158 NW 748; Hegle- 
ston v. Council Bluffs Ins. Co., 65 
Iowa: 308, 21 NW 652. 

Mass,—Westfield Cigar Co, v. Teu- 
tpnie Ins. Co., 169° Mass. 382, 47 NE 

av. 

Miss.—Shivers v. Farmers’ Mut. F. 
Ins. Co., 99 Miss. 744, 758, 55 S 965. 

N. Y.—Sanders y. Cooper, 115 N. 
Ye" 2793 22. NE 212, 12 AmSR’ 801, °5 
LRA 638 [rev 6 NYSt 168, 26 NY 
WklyDig 32]; Steinbach v. La Fay- 
ette EF. Ins. Co., 54-N. Y. 90; Lee v. 
Adsit, 37 N. Y. 78; Burr v. Broadway 
Ins.-Co.,. 16. Nv Y.' 267; Saunders-~ y. 
Agricultural Ins. Co., 39 App. Div. 
681,,.57 NYS 6838 [rev on other 
grounds 167 N. Y. 261, 60 NE 635]; 
Richardson v. Home Ins. Co., 47 N. 


Y. Super. 138. 
fHtna Ins. Co., 1 


On.—Harris v. 
Cine, Super. 361. 

Pa.—Cummins v. German-Ameri- 
can Ins. Co., 197 Pa. 61, 46 A 902; 
Lycoming Mut. Ins. Co. vy. Sailer, 67 
Pa. 108; Stacey v. Franklin F. Ins. 
Co., 2 Watts & S. 506; Spring Gar- 
den Ins. Co. v. Scott, 27 LegInt 76. 

Tex.—Connecticut F. Ins. Co. v. 
Hilbrant, (Civ A.) 738 SW 558. 

Wash.—Mountain Timber .Co. v. 
New York Lumber Ins. Co., 99 Wash. 
ZASVLO ORE BO, 

[a] When actual location of prop- 
erty insured is known to both par- 
ties tc policy, evidence is admissible 
in action on policy, to correct mis- 
take in describing location. Scot- 
tish Union, ete., Ins. Co. v. McKone, 
227 Fed. 813, 142 CCA 3387. 

Parol evidence generally see Evi- 
dence §§ 1683-1692. 

61. Wheeler v. Traders’ Ins. Co., 
(N. H.) 1 A 293; Graybill v. Penn. 
Tp. Mut. F. Ins. Assoc., 170 Pa. 75, 
32 A 632, 50 AmSR 747, 29 LRA 55; 
Eakin v. Home Ins. Co., 1 Tex. A. 
Civ Cas wo laos 
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and therefore evidence is admissible to show the 
form of tle usual contract or the form of a pre- 
vious policy on the same property, there being no 
indication on the part of the insurer of any inten- 
tion to change the terms and conditions of the pol- 
This rule is applicable whether the suit is 
brought in equity for specific performance,®® or 
directly at law on the agreement for insurance to 
recover damages for failure to issue the policy.’® 
Conversations with the agent of insurer at the 


time a contract, to insure was mede are admissible, 


Where a bind- 
tract was." 


in an action for its breach, to show what the con- 


[§ 74] b. Custom and Usage."? Known usage 
of trade may be taken into account in construing 
the language of the policy,** and insurers are charge- 
able with knowledge of such usage;’* but it is not 
competent by proof of usage to vary the plain 


62. U. S.—Robbins v. Firemen’s) Mass. 416, 54 NE 883, 75 AmSR 358. 


Fund Ins. Co., 20 F. Cas. No. 11,881, 
16 Blatchf. 122: 

La.—Bramstein v. Crescent Mut. 
Ins. Co., 24 La. Ann. 589. 

Md.—Leftwich v. Royal Ins. Co., 
91 Md. 596, 46 A 1010. 

Mass.—Parks v. General Interest 
Assur. Co., 5 Pick. 34. 

N. Y¥.—Lowell Mfg. Co. v. Safe- 
guard EF. Ins) Coini830N. 7Y.Mb9ns| bee 
v. Adsit, 37 N. Y. 78; Richardson v. 
Home Ins. Co., 47 N. Y. Super. 138. 

68. Storm v. Phenix Ins. Co., 15 
NYS 281 [aff 133 N. Y. 656 mem, 31 
NE 625 mem]; Mascott v. Granite 
State F. Ins, Co., 68 Vt. 253, 35 A 7d. 

[a] Rule applied.—In an action 
on a policy covering a merchant tail- 
or’s stock, claimed by insurer to 
have been avoided by a provision in 
the policy prehibiting the keeping 
of benzine on the premises, insured 
had a right to show the understand- 
ing of the parties in using the term 
“the stock of a merchant tailor,” to 
show that keeping of a small quan- 
tity of benzine was contemplated. 
Gropper v. Home Ins. Co., 77 Misc. 
132,.135 NYS 1028. 

64. Commonwealth | Mut. , : 
Co. v. Hayden, 60 Nebr. 636, 83 NW 
922, 88 AmSR 545, 61 Nebr. 454, 85 
NW 443. 

{a] Mlustration.—Recitals in a 
policy that it was issued by the 
company’s Omaha agency, the com- 
pany being a Massachusetts corpo- 
ration, are not contractual elements 
of the policy, and hence are not con- 
elusive on the parties thereto. Com- 
monwealth Mut. F. Ins. Co. v. Hay- 
den, 60 Nebr. 636, 838 NW 922, 83 
AmSR 545, 61 Nebr. 454, 85 NW 443. 

65.. Thompson y. Thorne, 83 Mo. 
A. 241; Hordern v. Commercial Union 
Ins}#Cos 66" Li Jase Ch 78% 

66. See supra §§ 34-41. 

67. See supra § 88. 

68. Ala.—Home Ins. Ad- 
ler, 71 Ala. 516. 

A eee es Ins. Co. v. Favorite, 46 
Tll. 3H 
Minn.—Salisbury v. Hekla F. Ins. 
Co., 32 Minn. 458, 21 NW 552, 

Mo.— Duff v. Philadelphia F. 
Assoc., 56 Mo. A. 355. 

N. Y.—De Grove v, Metropolitan 
Ins; Co., 61° N. ¥.0 594; 19 AmR: 305. 

Oh.—Newark Mach. Co. vy. Kenton 
Ins. Co., 50 Oh. St. 549, 35 NE 1060, 
22 LRA 768. 

Or.—Cleveland Oil, Mfg. Co. 
v. Norwich Union F. Soc., 34 
Or. 228, 55 P’ 435, 

Pa.—Eureka Ins. Co. vy. Robinson, 
56 Pa. 256, 94 AmD 65; State F. & 
M. Ins. Co. v. Porter, 3 Grant 123. 

Wis.—®tna Ins. Co. v. Northwes- 
tern Iron Co., 21 Wis. 458. 

69, Sproul v. Western Assur. Co., 
33 Or. 98, 54 P 180. 

70. Sproul v. Western Assur. Co., 
33)Or, °98,'.54 P 180: 

71. Sanford v. Orient Ins. Co., 174 


€or 2vs 


etc., 
Ins. 


72. Custom and usage generally 
ey Customs and Usages 17 C. J. p 


73. U. S.—Globe, ete, F. Ins. Co. 
v. David Moffat Co., 154 Fed. 13, 83 
CCA 91; Red Wing Mills v. Mercan- 
tile Mut. Ins. Co., 19 Fed. 115; Win- 
throp v. Union Ins. Co., 30 F. Cas. 
INO. 14,9015 22" Wiastiw C2 Cap 

Ala.—Fulton Ins. Co. v. Milner, 23 
Ala. 420. 

Ga.—Todd v. German-American 
Ins. Co., 2 Ga. A. 789, 59 SE 94: 

Ky.—Rochester German Ins. Co. v. 
Peaslee-Gaulbert Co., 120 Ky. 752, 87 
SW_ 11lo, 89 SW 3, 27 Kyl 1155, 28 
KyL 130, 1 LRANS 364, 9 AnnCas 
oot, 


La.—Rafel v. Nashville M. & F. 
Ins. Co., 7 La, Ann. 244; Hirsch v. 
New Hampshire F. Ins. Co., 1 La, A. 
(Orleans) 215. 

Me.—Cobb v. Lime Rock F. & M. 
Ins. Co., 58 Me. 326. 

Md.—Allegre v. Maryland Ins. Co., 
6 Harr. & J. 408, 14 AmD 289. 

Mass.—Mooney v. Howard Ins. Co., 
138 Mass. 375, 52 AmR 277; Whit- 
marsh’ Vv. Conway F. Ins. Co., 16 
Gray 359, 77 AmD 414; White’ v. 
Springfield Mut. F. Assur Co., 8 Gray 
566; Daniels v. Hudson River F. 
Ins. Co., 12 Gush. 416, 59 AmD 192; 
Crocker y. People’s Mut. Ins. Co., 8 
Cush. 79, 

Mich.—Barker v. Citizens’ Mut. F. 
Ins. Co., 136 Mich. 626, 99 NW 866. 

Mo.—Sims v. State Ins. Co., 47 Mo. 
54, 4 AmR 311, 

N. Y.—Barnum v. Merchants’ F. 
Ins. .Co., 97 N.Y. 188; Standard! Oil 
Co. v. Triumph Ins: Co., 64:N, Y¥. 85; 
Fabbri v. Phoenix Ins. Co., 55 N. Y. 
129; Mead v. Northwestern Ins. Co., 
7 N. Y. 580, Seld: 21; Babcock ov. 
Montgomery County Mut. Ins. Co., 4 
N. Y. 326; Mutual Safety Ins. Co. v. 
Hone, 2 N. '¥. 235 [aff 3 N: Y. Super. 
137]; “Wall v. Howard ‘Ins. Go., 14 
Barb. 383; New York Belting, etce.. 
Co, v. Washington F. Ins. Co., 23 N. 
Y. Super. 428; Webb v. National F. 
Ins. Co., 4 N. Y. Super. 497; Hone 
v. Mutual Safety) Ins. Co., 3 N. Y. 
Super. 137 [aff 2 N. Y. 235]: Rankin 
vy. American Ins, Co., 1 .N. Y. Super. 
682; De Forest v. Fulton F. [fIns. 
Co., 1 N. Y. Super: 94; Fowler -v.' 
4Mitna EF. Ins. Co., 7 Wend. 270; Coit 
v. Commercial Ins. Co., 7 Johns. 385, 
5 AmD 282: 

Pa.—Franklin F. Ins. Co. v. Brock, 
57 Pa. 74; Yost v. Anchor F.: In 
Co., 38 Pa. Super. 594. 

Tenn.—Traders’ Ins. Co. v. Dob- 
bins, 114 Tenn. 227, 86 SW 383. 

fa] Custom must be known to in- 
sured or be so generally known as 
to raise a presumption that the par- 
ties had it in mind at the time of 
the contract. Rickerson v. Hartford 
F. Ins. Co., 149 N. Y. 307, 48 NE 856. 

74. Todd v. German-American Ins. 
Co., 2 Ga. A. 789, 59 SE 94; Barnum 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 14-77] 


terms of the policy itself.75 


[§ 75] ¢. 
L§ 76] 


v. Merchants’ F. Ins. Co., 97 N. Y. 
188; Yost v.,.Anchor F. Ins. Co., 38 
Pa. Super. 594. J 

75. U. S.—Orient Mut. Ins. Co.) v. 
Wreht, 1 Wall.) 456, 17.1. ed. 505; 
Whenix’ Ins:-'Co; v. “Wilcox,” etes, 
Guano Co., 65 Fed. 724, 18 CCA 88; 
Sperry v. Springfield F, & M. Ins. 
Co:, 26 Fed. 12342 

Del.—Lattomus v. Farmers’ Mut. 
ins. Co. «8 Del. 254, 

Mass.—Boruszweski v. Middlesex 
Mut. Assur. Co., 186 Mass. 589, 72 
NE 250; Scamnell v. China ,Mut. Ins. 
Co., 164 Mass. 341, 41 NE 649, 49 
AmSR 462; Hartshorn v. Shoe, ete., 
Dealers’ Ins. Co., 15 Gray 240. 

N. Y.—Home Ins. Co. v. Continen- 
tal Ins; Co; 180-N. Y.in889,, 738 NE (65, 
LO0d. Amor. 2), [ath 89 -App.,.Div. 41, 
85 NYS 262]; Pindar v. Continental 
Ins. Co., 38 N. Y. 364, 97 AmD 795, 
‘7 Transcr. A. 251; Bargett v. Orient 
SMU tls) COs; 16. IN vet SUDCL+.8 80. 
Ertischek v. New Hampshire F. Ins. 
Co. 19) :App,=Diy, 827, 167- NYS 58 
[rev 98 Mise. 279, 162 NYS 1047, and 


‘rearg den 167 NYS 1098]. 


Ont.—Billington v. Canadian Mut. 
aH LnssCo.,, 30--Ur, CoQ.» :B., 433, 

[a] Usages among merchants 
‘should be sparingly’ resorted’ to in 
-construction, as they are often 
founded in mere mistake. Donnell v. 
“Columbian Ins. Co., F. Cas. No. 


.3,987, 2 Sumn. 366. 


[b] A particular custom of in- 


-surer cannot be shown to vary the 


contract. Lattomus v. Farmers’ 


“Mut. F. Ins. Co., 8 Del. 254. 


“Co., 


76. Wise v. St. Louis Mar. Ins. 
23.Mo. 80. 


77. U. S.—Insurance Co. of North 


_America v. Hibernia Ins. Co., 140 U. 
iS. 565, 11 SCt 909, 35 L. ed. 517. 


Me.—Cobb v. Lime Rock F. & M. 


“Ins. Co., 53 Me. 326. 
Md.—Mason v. Franklin F. Ins. 
‘Co., 12 Gill & J. 468. 


Miss.—Natchez Ins. Co. v. Stanton, 


“10 Miss. 340, 41 AmD 592. 
N. 


Y.—Child v. Sun Mut. Ins, Co., 
5yUN., ee Supers 26. 
78. Cook v. Loew, 34 Misc. 276, 69 


“NYS 614. 


“Norwich Union F. Ins, 


79. Cleveland Oil, etc., Mfg. Co. v. 


Soc., 34 Or. 


“288, 55 P 435. 3 


80. I1l1.—Williamson v. Warfield, 


-136 Ill. A. 168 [aff 233 Ill. 487, 84 NE 


706]. 


Kan.—Philadelphia Fire Assoc. v. 


‘Taylor, 76 Kan. 392, 91 P 1070. 
N 


. Y.—Peo. v. Commercial Alliance 
L, Ins.,,Co.,,21; App. Div. 533,48 NYS 


389. 


Oh.—Globe-Rutgers F. Ins. Co. v. 


‘Sherwin-Williams Co., 23 Oh. Cir. Ct. 
SNS. 090, 


-Co., 


. construction.—Gray _ Vv. 


I.—Wilson v. Hampden F. Ins. 
APE Ay ded pO 

{a] Insurer bound by adjuster’s 
Merchants’ 


R, 


Ins,,Co.,,125 [ll-:A.. 37,0. 
81. New York Fidelity, etc.,_ Co. 
v. Lowenstein, 97 Fed. 17, 38 CCA 


.29, 46 LRA 450 [aff 88 Fed. 474]; 


1 Such proof cannot be 
received to show that it was intended that a policy 
made in the name of a particular person should pro- 
tect the interests of another person.7® Loeal ecus- 
toms or usages in a particular city cannot be re- 
sorted to in the construction of a policy made 
elsewhere,’? unless both parties knew of such usage 
and contracted with reference to it.78 
tion on a parol contract of insurance in which 
nothing was said by the parties as to when it should 
become operative, the custom of insurance com- 
panies in this respect may be shown.® 
Construction by Parties. 
tical construction put upon the contract by the 
parties thereto will be binding upon them.*° 

d. Construction by Prior Decisions. 
Terms used in a policy which have by prior deci- 
sions of the court been given a definite meaning 
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In an aec- 


The prac- 


Davis v. Insurance Co. of North 
America, 115 Mich. 382, 73 NW 393; 
Bargett v. Orient Mut. Ins. Co., 16 
N. Y. Super. 385. 

Standard policies see supra § 69 
note 17. 

82.« Statements in application as 
warranties see infra § 197. 


83, Ind.—Phenix Ins. Co. v. Lo- 
renz, 7 Ind. A. 266, 33 NE 444, 34 
NE 495. 


La.—Lippineott vy. Insurance Co., 
3 La, 546, 283 AmD 467. 

Mich.— Cronin v. 
Fire Assoc., 123 Mich. 277, 82 NW 
45; Briggs v. Fireman’s Fund Ins. 
Co., 65 Mich. 52, 31 NW 616. 

Nebr.—Farmers” Mut. Ins. Co. v. 
Kinney, 64 Nebr. 808, 90 NW 926. 

N. Y.—Steward v. Phoenix F. Ins. 
Co., 5 Hun 261. 


N. D.—Montgomery v. Whitbeck, 
12 N.. D. 385, 96: NW, 327. 

Tenn. — Kimbro. y. Continental 
Ins. Co., 101 Tenn. 245, 47 SW 413. 

Va.—Southern Mut. Ins. Co. v. 
Yates, 28 Gratt. (69 Va.) 585. 

Can.—Liverpool, ete., Ins. Co. v. 


Wyld. 1 Can. S. C. 604. 
Ont.—Mutchmror v. Waterloo Mut. 

E..Ins. Co., 4. Ont. L. 606, 1 OntWR 

667; Howes v. Dominion F, & M. Ins. 


Co., 2 Ont. 89; Lyon v. Stadacona 
Ins:7 Co.,-4450. --C. Q: SB. 4725. Benson 
v. Ottawa Agricultural Ins. Co., 42 


W.5Ciu@r B282. 

[a] For the purpose of correcting 
the policy to conform to the inten- 
tion of the parties the terms of the 
application may be taken into ac- 
eount. Phenix Ins. Co. v. Lorenz, 7 
Ind. A. 266, 33 NE 444, 34 NE 495; 
Lippincott v. Insurance Co., 3 La. 
546, 23 AmD 467. 

[b] Special survey held not to 
form part of application or policy. 
Howe v. Dominion F. & M. Ins. Co., 
8 Ont, A. 644. 

84. Globe Mut. L. Ins. Assoc. v. 
Meyer, 118 Ill. A. 155; American Ins. 
Co. v. Stoy, 41 Mich. 385, 1 NW 877; 
Continental Ins. Co. v. Burks, (Mo. 
A.) 207 SW 847; Kimbro vy. Continen- 


tal Ins. Co., 101 Tenn. 245, 47 SW 
413. 
[a] Premium notes and policy 


each referring to the other should be 
construed as one. Continental Ins. 
Co., v. Burks, (Mo. A.) 207 SW 847. 

[b] A @uebill attached to policy, 
executed at the same time with it, 
constitutes a part thereof. Globe 
Mut. L: Ins. Assoc. v. Meyer, 118 
Ill. A, 155. 

[ec] In Maine a statute expressly 
providing that the premium note and 
policy, shall be treated as parts of 
the same contract has been held ap- 
plicable, although such _ note_ is 
neither copied in full into the policy, 
nor written upon its margin, or 
across its face, nor attached to it by 
slip or rider, in accordance with the 
statute relating to the form and use 
of the standard policy. Russell v. 
Oxford County Patrons of Husban- 
dry Mut. F. Ins. Co,, 107 Me. 362, 78 


Philadelphia |° 
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will be presumed to have been used in view of such 
established construction.§+ | 

[§ 77] B. Application or Other Documents as 
Part of Contract.®? 
which the policy is issued,’* and the premium note 
given by insured,** are a part of the contract of 
imsurance when properly reterred to in the policy,®* 
and will be construed with the policy in determining 
the rights of the parties.®® 
in general terms to the application,® or to the place 
where the application may be found on file, or a 
reference by number to an application made in 
connection with a prior policy,’® is insufficient to 
make the application a part of the contract. 
dition declaring a certain survey to be a part of 
the policy and referring to it as being on file in 
insurer’s office can have no reference to a survey 
not on file there.®° 


The written application on 
But a mere reference 


A eon- 


Where, however, the application 


A 459. 

85. U. S.—Equitable Safety Ins. 
Co. v. Hearne, 20 Wall. 494, 22 L. ed. 
238 {aff 11 F. Cas. No. 6,300, 4 Cliff. 


Ark.—Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark, 150, 100 SW 751. 

Colo.—Sun Fire Office v. Wich, 6 
Colo. A, 103, 39 P 587. 

Conn.—Sheldon y. Hartford F. Ins. 
Co., 22 Conn. 235, 58 Amp 420. 

Ida.—Allen v. Phoenix Assur. Co., 
14 Ida..,.728,, 95. P 829. 

Ind.—Com. Ins. Co. v. Monninger, 
L8 Ind, 352. 

Mass.—Houghton vy. Manufactur- 
ers’ Mut. F. Ins. Co., 8 Metc. 114, 41: 
AmD 489. 

Mo.—Continental Ins. Co. v. Burks, 
(A.) 207 SW 847. : 

N. J.—Carson v. Jersey City Ins. 
Co., 43 N. J. L. 300, 89 AmR 584 [aff 
44 N.S. Wa. 2107; 

N. .Y.—Vilas v. New York. Cent. 
Ins. Co., 72 N. Y. 590, 28 AmR. 186 
[aff 9 Hun 121]; Le Roy v. Market 
Fr, Ins. Co., 45 N. Y. 80; Le Roy. v. 
Market F. Ins. Co., 39 N. Y. 90; Chaf- 
fee v. Cattaraugus County Mut. Ins. 
Co., 18 N. Y. 376; Mead v. Northwes- 
tern Ins, Co.,. 7 N., Ys, 530, Seld:n 21; 
Murdock v. Chenango County Mut. 
Ins. Co., (2. .N.,,¥: 210; Steward: v. 
Phoenix F. Ins. Co., 5 Hun 261; Weed 
v. Schenectady Ins. Co., 7 Lans. 452; 
Shoemaker vy. Glens Falls Ins. Co., 
60 Barb. 84; Clinton v. Hope Ins. 
Co., 51 Barb. 647 [aff 45 N. Y. 454]; 
Smith v. Empire Ins. Co., 25 Barb. 
504; Jennings v. Chenango County 
Mut. Ins. Co., 2 Den. 75. 

N. C.—Bobbitt v. Liverpool, etce., 
Ins. Co., 66 N. C. 70, 8 AmR 494. 

Or.—Chrisman y. State Ins. Co., 
16 Or. 283, 18 P 466. 

Tex.—Merchants’, ete., Fire Under- 
writers v. Brooks, (Civ. A.) 188 SW 
243; Philadelphia Fire Assoc. v. By- 
num, © (Civ) A.)* "447 SW) 579 Hast 
Texas shining i@0.. VeniSlibuo athe xls 
Civ. Cas. § 333; Merchants’ Ins. Co. v. 
Dwyer, 1 Tex. Unrep. Cas. 441. 

Eng.—Routledge v. Burrell, 1 H. 
Bl. 254, 126 Reprint 148. 

Can.—Norwich Union F. Ins. Co. v. 
Le Bell, 29 Can. S. C. 470. 

Que.—Vezina v. Canada F. & M. 
Ins. Co., 9: Que. L. 65. 

And see Forsyth v. Walpole Farm- 
ers’ Mut. F. Assur. Co., 43 Ont. L. 
236, 48 DomLR 5038 (insured may re- 
ly on the provision of the policy that 
it will be deemed to be in accord- 
ance with the terms of the applica- 
tion unless insurer points out in 
writing the differences). 

86. See cases supra notes 83-85. 

87. Wall v. Howard Ins. Co., 14 
Barb. (N. Y.) 3838; Delonguemare v. 
Tradesmen’s Ins. Co., 2 N. Y. Super. 
629. 


88. Commonwealth’s Ins. Co. v. 
Monninger, 18 Ind. 352. 

89. Vilas v. New York Cent. Ins. 
Co.,. 72 _N. Y, 590, 28. AmER 186. 

90.. Clintén yv. Hope Ins. Co.,, 


45. 


N. Y. 454 [aff 51 Barb. 647]. 


th 
° 
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or conditions are attached to the policy and de- 
livered with it, they will be construed as a part of 
the contract, although the policy does not contain 
any express reference to such papers.®! But a 
clause of the policy referring. to an application or 
other writing as to which insured is without knowl- 
edge is not binding upon him.®? So an application 
not made by insured is not binding upon him, al- 
though attached to the policy.°? A mortgage clause 
agreed upon between the mortgagee and insurer’s 
agent is effective, although not physically attached 
to the policy delivered to the mortgagor, where it 
is signed by the agent and recorded with the record 
of the policy in insurer’s books.°* An application 
made subsequent to the issuance of the policy with- 
out any previous agreement is no part of the con- 
tract.°°> Nor is the application a part of a con- 
tract between insured and companies other than the 
one to which the application is addressed.°* Entries 
upon the books of a mutual fire insurance company 
made in connection with a particular policy consti- 
tute no part of the contract.®7 A policy executed 
and delivered after the date of the application will 


[a] Tllustration, — A 


not a part of the policy containing |} pany. 
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[§ 77 
control in case of variance between them,°* although 
a by-law of insurer makes the application a part 
of the policy.2® But there are authorities which 
hold that if the application is referred to in the 
policy as forming a part thereof, its language will 
control that used in the policy.t 

Statutory provisions. In some jurisdictions the 
statutes? specifically provide that no application, 
although expressly referred to in the policy and by 
terms made a part thereof, shall constitute a part 
of the policy or be admissible in evidence unless 
actually incorporated into the policy or a copy 
of such application is indorsed on or attached to 
the policy.2 Such statutes have been held binding 
on a foreign corporation insuring property within 
the state by a contract made without the state,* 
and on domestic corporations insuring property 
without the state.® They are necessarily limited, 
however, to writings and do not apply to oral ap- 
plications or contracts of insurance. Nor will they 
prevent the introduction of the application in evi- 
dence to show fraud on the part of insurer in pro- 
curing insurance on an application not signed by 


survey onj)jand he split up the insurance, put-, erly excluded, where it appears that 
file in the_office of insurer’s agent is| ting a portion of 


it in each com-|in the blank for a description of the 


It was held that the applica- | property in the copy in the policy oc- 


such reference. Clinton v. Hope Ins. | tion was not a part of the contract | curred the statement, “Same as body 


Co., 45 N. Y. 454 [aff 51 Barb. 647]. | between 


insured 


and the-compa-|of policy,” and that the only de- 


91. Conner v. Manchester Assur.| nies cther than the one addressed scription of the property was upon 
Co., 130 Fed. 743, 65 CCA 127, 70] therein. Waukau Milling Co. v. Citi-|a slip pasted on the policy. Greiner 


LRA 196; Goldman y. North British | zens’ Mut. F. Ins. 


Co., 130 Wis. 47, | v. 


Commercial Mut. F. Ins. Co., 40 


Sr ks i Ser 


Mercantile Ins. Co., 48 La. Ann. 223, 
19 6S. 132; Murdock v. Chenango 
County Murr ins. "Co. (22 Nove 20" 
Duncan v. Sun F. Ins. Co., 6 Wend. 
(N. Y.) 488, 22 AmD 539; Roberts v. 
Chenango County Mut. Ins. Co., 3 
FLING Xa)! SCL. 

[a] Imsurance certificate subject 
to conditions in open policy.—Where 
complainants accepted an insurance 
certificate to insure their crops 
against fire, subject to all the terms 
and conditions of a certain open 
policy in defendant’s possession, 
made a part of the certificate, plain- 
tiffs were bound by the conditions of 
such open policy, although they had 
no knowledge thereof. Conner v. 
Manchester Assur. Co., 130 Fed. 743, 
65 CCA: 127. 

92. Benninghoff v. Agricultural 
Ase COne OS ONE EY en oo eC lin Onan, 
Hope Ins, Co., 45 N. Y. 454 [aff 51 
Barb. 647]; Landers v. Watertown 
F. Ins. Co., 19 Hun 174 [rev on other 
grounds 86 N. Y. 414, 40 AmR 554]. 

93. Landers v. Watertown F. Ins. 
Co., 19 Hun 174 [rev on other 
grounds 86 N. Y. 414, 40 AmR 554]; 
Susquehanna Mut. F. Ins. Co. v, Hal- 
lock, 10 Pa. Cas. 386, 14 A 167; Le 
Bell v. Norwich Union F. Ins. Soc., 
SING Bs) OLD. 

94. Fidelity Phenix F. Ins. Co. v. 
Cleveland, 57 Okl, 237, 156 P 6388. 

$5. Colorado Leasing, etc., Co. v. 
Palatine ‘Ins. Co., 57 Colo. 235, 141 
P 860; Connecticut F. Ins. Co., v. Col- 
orado Leasing Min., etc., Co., 50 Colo. 
Aa eG, by 154, Ann Cas] Ol OG bots 
Loyal Mut. F. Ins. Co, v. J. S. Brown, 
etc., Mercantile Co., 47 Colo. 467, 107 
P1098; Michigan H. (&' IM: Ins. 'Co. 
v. Wich, 8 Colo. A. 409, 46 P 687 
Be Roy vy. Park. Ins:Co., 39) Ni Y: 
56, 6 Transer, A. 316. 

$6. Waukau Milling Co. v. Citi- 
zens. Muth Ins: Co.) 130 Wis. 47% 
109 NW 937, 118 AmSR 998, 10 Ann 
Cas 795. 

{a] Mflustration.—An application 
addressed to a particular company 
contained a statement that a watch- 
man was kept in the insured mill, 
and made such statement a continu- 
ing warranty. The agent who took 
the application forwarded it to cne 
who was an agent for the company 
addressed and for other companies, 


’ 


109 NW 937, 118 AmSR 998, 10 Ann 
Cas 795. 

97. Moore v. Lichtenberger, 26 Pa. 
Super. 268. 

98. Tate v. Jasper County Farm- 
ers’ Mut. Ins, Co., 183 Mo. A. 584, 113 
SW 659 (variance in description of 
property). See Travelers’ F. Ins. Co. 
vy. Mercer, 32 Okl. 503, 122 P 1384, 
(application modified by policy). 

99. Tate v. Jasper County Farm- 
ers’ Mut. Ins. Co.. 133 Mo. A. 584, 
TLS ISN). 

1. Wood v. Worsley, 2 H. Bl. 574, 
126) “Reprint. Tt. [rey vron', jother 
Prounds, 6° TL. “R, 710, 101 Reprint 
785]; Vezina v. Canada F. & M. Ins. 
Co., 9. Que. Li, 65. 

2. See statutory provisions. 

3. Torbert v. Cherokee Ins. Co., 
141 Ga. 778, 82 SE 1384; Robey v. 
Staté Ins. Co., 146 Iowa .23, 124 NW 
775; Salzman v. Lisbon Mut, F. Ins. 
Assoc., 142 Iowa 99, 120 NW 697; 
Rauen vy. Prudential Ins. Co., 129 
Iowa 725, 106 NW 198; Imperial F. 
Ins: “Co. \v. Dunham,,. 117) Pa. *460; 
12 Ai 668, 2 AmSR 686; Susquehanna 
Mut. F. Ins. Co. v. Hallock, 10 Pa. 
Cas. 386, 14 A 167; Hill iv. Kittan- 
ning. ins. .Cos” 5 *LanckRev ov 
Waukau Milling Co., v. Citizens’ Mut. 
F’. Ins. Co., 180 Wis. 47, 109 NW 937, 
118 AmSR 998, 10 AnnCas 795; Coats 
v. Camden F. Ins, Assoc., 149 Wis. 
129, 185 NW 524; Johnson v. Scot- 
tish /Untoh, “etc.,. Ins. ‘Co., ‘93; “Wiss 
223, 67 NW 416; Stanhilber v. Mu- 
tual Mill Ins. Co., 76 Wis. 285, 45 
NW 221; Dunbar v. Phenix Ins. Co., 
72 Wis. 492, 40 NW 386. 

{a] TIllustration.—An insurer is 
precluded from asserting the inva- 
lidity of a policy on the ground that 
insured did not have absolute owner- 
ship as required by the policy, where 
the interest of insured was shown by 
the application,-and no copy of the 
application was attached to_ the 
policy as required by statute. Coats 
v. Camden F. Ins. Assoc., 149 Wis. 
129, 185 NW 524. 

[b] Statutory rule applied.— 
Where the original application was 
not attached to the policy but what 
purported to be the application was 
copied therein, the application itself, 
and any questions relating to the an- 
swers in the application, are prop- 


Pa. Super-391; Greiner v, Safety Mut. 
F. Ins. Co., 40 Pa. Super. 387. 

ic] Premium note.—(1) A copy 
of a premium note executed in con- 
nection with the policy must thus 
be attached, Summers v. Des Moines 
Ins. Co., 116 Tawa 593, 88 NW 3:26; 
Lewis v. Burlington Ins. Co., 80 
Iowa 259, 45 NW 749. (2) A copy 
of premium note reconstructed from 
an application which has no copy 
of such note is not the copy re- 
quired by the statute to be attached 
to the policy if the insurer desires 
to base any rights on the _ note. 
Alexander v. Hawkeye, ete., Ins. Co., 
(lowa) 175 NW 24. 

{d] Mutual companies organized 
outside the state are not within a 
provision’ of the Wisconsin statute 
excepting from its operation, “Mu- 
tual companies in cities and vii- 
lages.” Waukau Milling Co. v. Citi- 
zens’ Mut. F. Ins. Co., 130 Wis. 47, 
109 NW 937, 118 AmSR 998, 10 Ann 
Cas 795. 

_ [e] In Massachusetts a covenant 
in an anplication that the estimated 
valuation of the property shall not 
be conclusive on insurers, does not 
form a part of the contract of in- 
surance, if not embodied or stated 
in the policy, although connected by 
grammatical construction with a de- 
posit note made by the applicant as 
a part of the application and in con- 
sideration of the policy that might 
be insured thereon. Luce v. Dor- 
chester Mut. F. Ins. Co., 105 Mass. 
297, 7 AmR 622. 

; Ae in evidence see infra 

4 Stanhilber v. Mutual Mill Ins. 
Co., 76 Wis. 285, 45 NW 221. 

' 5. Hebb v. Kittanning Ins. Co., 138 
Pa. 174,;>20 7A. 837. : 

6. Benner v. Philadelphia Fire 
Assoc., 229 Pa. 75,78 A 44, 140 AmMSR 
706; Lenox v. Greenwich Ins, Co., 
165 Pa. 575, 30 A 940. 

{a] In Massachusetts the fact 
that the policy purports to refer to 
an application which is not in fact 
attached will not render the policy 
void, if no written application was 
ever made, or if such application was 
defective and is attached so far as 
it in fact existed. Blake v. Exchange 
Mut. Ins. Co., 12 Gray 265. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the applicant.7. A copy of the application which 
contains only a portion of its provisions,’ or one 
which does not contain a copy of the applicant’s 
name, is insufficient. 

[§ 78] C. Statutes, Charter, or By-Laws as 
Part of Contract—l. Statutes and Ordinances. A 
contract of insurance is presumed to have been made 
with reference to existing statutes or ordinances 
affecting the contract.1° Such statutes or ordinances 
are a part of the contract, to be construed with the 
provisions of the policy,!! and control in ease of a 
conflict.12. A: member of a mutual fire insurance 
company cannot waive the benefit of a statute so as 
to prevent its provisions from operating on policies 
issued by the company.'* 

[§ 79] 2. Charter and By-Laws. One insured 
in a mutual fire insurance company is bound to take 
notice of its charter and by-laws, which are a part 
of the contract of insurance?‘ if not inconsistent 
with the provisions of the policy itself.1° But pro- 
visions in the by-laws having relation only to the 
method of conducting the company’s business will 
not bind insured;'* and it has been held in some 
jurisdictions that, while the by-laws determine one’s 
rights and liabilities as a member of a mutual com- 
pany, his status as a policyholder is to be deter- 


7. Carrigan v. Massachusetts Ben. 
Assoc., 18 Phila. (Pa.) 528. ; 

8 . Corson v. Iowa Mut, F. Ins. 
Assoc., 115 Iowa 485, 88 NW 1086; 
Corson v. Anchor Mut. F. Ins. Co., 


113 Iowa 641, 85 NW 806. such building. 


9. Dunbar v. Phenix Ins. Co., 72] Ins. Co., 80 Minn. 
Wis. 492, 40 NW 386. 81 AmSR 286. 
10. Ark. — Barnett vy. Western 
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tion and repair of buiftdings damaged 
by fire within the fire limit to the 
extent of fifty per cent of their value 
was to be taken into account in the 
construction of a 
Larkin v. Glens Falls 


(2) Where a statute, 
providing that after sixty days in- 
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mined by his contract of insurance.17 Provisions in 
the charter or by-laws of a mutual company may be 
made a part of the contract by reference,!8 and it 
has been held that if no such reference is made the 
by-laws cannot be considered a part of the con- 
tract.1° The policy may in terms be made subject 
to the charter and by-laws 2° and it has even been 
held that a general reference in the policy is suffi- 
cient.21 It is usual, however, to incorporate specific 
provisions of the articles and by-laws relative to 
the particular contract of insurance, into the ex- 
press contract, or print them on the back thereof,?? 
and if insured in his application agrees to be bound 
by the by-laws annexed to his policy, by-laws not 
so annexed are not a part of the contract.?? In 
some jurisdictions the statute expressly provides 
that the charter or by-laws shall be attached to the 
policy,** and a mere reference to a by-law, indorsed 
on the back of the policy without annexing the by- 
law itself, is not a compliance with the statute.2® 
Where insured signed an application agreeing to 
accept a policy subject to the by-laws, a copy of 
such application being attached to the policy, 
neither he nor his assignee can object that the by- 
laws, although attached to the policy, are not a 
part thereof because not signed as required by stat- 


Mut. F. Ins. Co., 18 N. D. 258, 119 
NW 1048; Montgomery v. Whitbeck, 
12 N. D. 385, 96 NW 327. 

S. C—Roach vy. Farmers’ Mut. Ins, 
Assoc., 102 S. C. 478, 86 SE 950. 
Wis.—Goldberg v. Seneca, 
Mut. EF. Ins. Co., 174 NW 558. 
And see cases infra this section. 

15. Brashears vy. Perry County 


policy covering 


etc:,; 


527, 83 NW 409, 


Assur, Co., 220 SW 465. 
a Ga.—Word v. Southern Mut. Ins. 
Coie Ga.7 585; -37 SH, 8a. 

Ind.—Commercial Union Assur. Co. 
v. Schumaker, (A.) 119 NE 532, 

Me.—Greenlaw v. Aroostook Coun- 
ty Patrons’ Mut. F. Ins. Co., 117 Me. 
514, 105 A 116. 

Minn.—Larkin vy. Glens Falls Ins. 
Co., 80 Minn. 527, 88 NW 409, 81 
AmSR 286. 

Miss.—Scottish Union, ete. Ins, 
Co. v. Warren Gee Lumber Co., 118 
Miss. 740, 80 S 9; Mississippi Home 
Ins. Co. v. Barron, 91 Miss. 722, 45 
S 875. 

Mo.—Tinsley v. Adtna Ins. Co., 199 
Mo. A. -693,.205 SW .78; Sharp v. 
Niagara F. Ins. Co., 164 Mo. A. 475, 
147 SW 154; Ritchey v. Home Ins. 
Co., 104 Mo. A. 146, 78 SW 341. 

Nebr.—Dinneen y. American Ins. 
Co., 98 Nebr. 97, 152 NW 307, LRA 
1915E 618, AnnCas1917B 1246; Farm- 
ers’ Mut. Ins. Co. v. Kinney, 64 Nebr, 
808, 90 NW 926. 

N. Y—Barry v. Hamburg-Bremen 
F. Ins. Co., 110 N.Y. 1,,17 NE 405 
[rev 53°N. <Y. Super, 249). 

N. D.—Lamb v. Merchants’ Nat. 
Mut, Fy) Ins: ¢Co,, :18.N. .D. 253, 119 
Nw 1048; Montgomery v. Whitbeck, 
12 N. D. 385, 96 NW 327. 

Oh.—German American Ins. Co. v. 
McBee, 85 Oh. St. 161, 171, 97 NH 
ST RaMierte Cy.Gil. : 

Or.—Cranston v. California Ins. 
Co., 93 Or. 369, 185 P 292. 

Ss. C—Camden Wholesale Grocery 
yv. National F. Ins, Co., 106 S. C. 467, 
91 SE 732. 

S. D.—Reeves v. Hartford Nat. FP. 
Inss Co., 41 S. D. 341, 170 NW 575, 
4 ALR 1293; Hronish v. Home Ins. 
Co., 33 S. D. 428, 146 NW 588. 

Tenn.—Thompson y. Concordia F. 
Ins. Co., 142 Tenn. 408, 215 SW 
932. : 

Wis.—Breakstone v. Appleton Mut. 
F. Ins. Co., 149 Wis. 303, 135 NW 
853; Flatley v. Fhenix Ins. Co., 95 
Wis. 618, 70 NW 828. 

Ont.—Re St. Phillip’s Church, ete., 
Ins. Co., 17 Ont. 95. q 

[a] Milustrations.—(1) A city or- 
dinance with reference to the altera- 

~ [26 C. J.—6] 


surer shall be estopped to deny the 
truth of a statement in an/applica- 
tion except for fraud was in exist- 
ence when the policy was issued, the 
provisions of the policy must be con- 
strued as if the section had been in- 
corporated therein. Camden Whole- 
sale Grocery v.. National F. Ins. Co., 
106.S. C. 467, 91 SE 732. 

[b] “When a mortgage clause is 
inserted in an insurance policy, its 
effect is- limited and controlled by 
§ 2596 of the Code of 1906, and the 
rights of the parties are determined 
by the provisions of the above 
statute, which automatically reads 
itself into every insurance contract 
where the insurance company allows 
the mortgage clause to be inserted.” 
Bacot v. Phcenix Ins. Co., 96 Miss. 
228, 241, 50 S 729, 25 LRANS 1226, 
AnnCas1912B 262 [quot Scottish 
Union, ete., Ins. Co. v. Warren Gee 
Lumber Co., 118 Miss. 740, 757, 80 S 
9]. 
Standard .policies generally see 
supra § 49. 

11. See cases supra note 10. 

12. Scottish Union, etc., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9; Bacot v. Phcenix Ins. Co., 
96 Miss. 223, 50 S 729, 25 LRANS 
1226, AnnCasl1912B 262; German 
American Ins. Co. v. McBee, 85 Oh. 
Stole Wao NM S7Sia Reeves) iv. 
Hartford Nat. F. Ins. Co., 41 S. D. 
341, 170 NW 575, 4 ALR 1293. 


13. Word v. Southern Mut. Ins. 
Go., 112°Ga.2585; 3%-SH) 897. 

143 W—lllinois |) Mut. B.. ins.7Co; 
v. . Marseilles: MfgiipCo.,¢ 6 ~ Tl. 
236. 


Ind..-Schmidt v. German Mut. Ins. 
Co., 4 Ind. A. 340, 30 NE 939. 

Mich.—Leonard -v. Farmers’ Mut. 
F, Ins. Co., 192 Mich. 230, 158 NW 
1041; Cahill v. Kalamazoo Mut. Ins. 
Co., 2 Dougl. 124, 48 AmD 457. 

Minn.—Trost v. Delaware Farm- 
ers’ Mut. F. Ins. Co., 137 Minn. 208, 
163 NW 290. 

Nebr.—Dempster v. Opocensky, 81 
Nebr. 612, 116 NW 524. 

N. H.—Judkins v. Union Mut. F. 
Die OOvrroageaNwuls. el tas 

N. D.—Lamb v. Merchants’ Nat. 


Farmers’ Protective Ins. Co., 51 Ind. 
A. 8, 98 NE 889. 

16. Cumberland Valley Mut, Pro- 
tection. Co. v. Schell, 29 Pa. 31. 

17. Kentucky Growers’ Ins. Co. v. 
Logan, 149 Ky. 4538, 149 SW 922 (in- 
sured not bound by by-law that 
agreement waiving condition of 
policy must be indorsed thereon). 

18. Grenlaw y. Aroostook County 
Patrons’) Mut. KW. -Ins. «Cos atdi7 ie! 
514, 105 A 116; Russell v. Oxford 
County Patrons of Husbandry Mut. 
H. Ins. Co., 107 Me. 362, 78 A 459; 
Fabyan v. Union Mut. F. Ins. Co., 
30) Nips, 203) 

19. Lagrone vy. Timmerman, 46 S. 
Cy. 372, 24 SE 290. 

20. Ind—American 
Henley, 60 Ind. 515. 

Mass.—Amesbury v. Bowditch F. 
Ins. Co., 6 Gray 596; Nute v. Hamil- 
ton Mut. Ins. Co., 6 Gray 174; Smith 
ne ree Mut. F. Ins. Co., 6 Cush. 

Mich.—Becker v. Farmers’ Mut. F. 
Ins). Co, 48- Mich. 610, 12°) NW 


874, 
_ Nebr.—Farmers’ Mut. Ins. Co. v. 
Kinney, 64 Nebr. 808, 90 NW 926. 

N. J.—Miller vy. Hillsborough Fire 
Assoc.jic42 IN. Jic Hq. 1459, 7) A 895 
{rev on other grounds 44 N. J. Eq. 
224, 10 A 106, 14 A 278]. 

21. Simeral vy. Dubuque Mut. F. 
Ins. Co., 18 Iowa 319. 

Hygum vy. Attna Ins. Co., 11 
21; Douville v. Farmers’ Mut. 
EE. ins.,.Co.,, 113.. Mich, 158)-71) NW 
517; Wilson v. Union Mut. F. Ins. 
Con TEAVES 2805 SHAR 719.9- 

23. Gleason v. Canterbury Mut. F. 
Ins. Co.; 738 N:; H. 583, 64 A 187. 

24. Capitol Ins. Co. v. Pleasanton 
Bank, 48 Kan. 397, 29 P 578; Capitol 
Ins. Co. v. Blue Mound Bank, 48 
Kan. 393, 29 P 576; Muhlenberg v. 
Mutual F. Ins. Co., 211 Pa. 432, 60 A. 
995; Susquehanna Mut. F. Ins. Co. 
v. Oberholtzer, 172 Pa. 223, 32 A 1105, 
1108; Anthony vy. Grier, 57 Pa. Super. 
320; Stone v. Lorentz, 6 Pa. Dist. 
7,219" “Pan Co; hi. Shount-v.2-Airms 
strong, (Tenn. Ch. A.) 59 SW 790. 

25. -Anthony-~v.— Grier; “#67 +-Pa. 
Super. 320. 
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ute.26 The charter and by-laws, being a part of 
the policy, will be construed with it;?? but in the 
absence of a statutory prohibition or some rule 
of public policy to the contrary, the contract of 
insurance will prevail over the provisions in the 
articles of incorporation or by-laws inconsistent 
therewith.28 Provisions of the charter under which 
the company seeks to evade liability will be strictly 
construed against the company.?? The charter of 
a nonmutual company is not binding on insured un- 
Tess the contract of insurance provides that it shall 
be,?° and a provision of the policy, that the charter 
‘‘ which is hereby made a part of the policy’’ shall 
be referred to for the purpose of explaining such 
rights and obligations as are not otherwise provided 
for, does not authorize the use of the charter to 
enlarge or vary the obligations of the policy.*+ 
Effect of change of by-laws. Where by-laws ex- 
isting at the time the contract is made are expressly 
referred to in the policy and made a part thereof, 
the contract will not be affected by subsequent ad- 
ditions or amendments to the by-laws,*? unless in- 
sured has agreed to be bound thereby ** and the 


26. Smith v. Republic County 
Mut. F. Ins. Co., 82 Kan. 697,.109 P 
390 [dist Capitol Ins. Co. v. Blue 
Mound Bank, 48 Kan. 393, 29 P 576] 


By wens OO. 
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\ taken.38 


10 Cush. 
Milliken. v. Woodward, 64 N. J. L.|Co., 5 Rob. 428, 39 AmD 542. 
444, 45 A 796; Warbasse vy. Sussex 
County Mut. Ins. Co., 42 N. J. L. 203; 
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new or amended by-laws are reasonable.** 

[§ 80] D. Parties to Contract and Interests 
Covered *°—1. In General. The term ‘‘the in- 
sured’’ refers to the person applying for insurance 
and entering into a contract therefor, and not to 
another person to whom the loss may be made pay- 
able;?*> hence a policy taken out by the owner, 
reciting that the loss shall be payable to another 
‘fas his interest may appear,’’ insures the interest 
of such owner only, and the payee is not a party 
to the contract,?7 But if the one to whom the loss 
is made payable is really the contracting party 
he is the insured, although the property may belong 
to another in whose name the policy is ostensibly 
The deseription in the policy usually re- 
lates to the property and not to the nature and 
extent of the interest insured;*? it is the insured 
who is entitled to recover for a loss if he had any 
insurable interest in the property,#® and one who 
is not named as insured cannot have the benefit 
of the insurance in the absence of anything in the 
policy to show that it was intended to cover his 


interest.44 So where insured had only a life estate 
(Mass.) 337;; La—Bell v. Western M..& F. Ins. 


Md.—Fire Ins.- Assoc. of England 
v. Merchants’, etc., 


(where no such signed application 
was made and attached to policy). 

27. Brashears y. Perry County 
Farmers’ Protective Ins, Co., 51 Ind. 
A. 8, 98 NH 889; Schmidt v. German 
Mut. Ins. Co., 4 Ind. A. 340, 30 NE 
939; Boulware v. Farmers’, etc. 
Co-op. Ins. Co., 77 Mo. A, 639; Hyatt 
v. Wait, 37 Barb. (N. Y.) 29; Manu- 
facturers’ Fire ‘Assoc. v. Lynchburg 
Drug! Milis,; 8 Oh. Cir. =Ct, h1125.-4 
Oh, Cir. Dec. 350. 

[a] Meaningless by-laws will be 
rejected.— Boulware v. Farmers’, etc., 
Co-op. Ins. Co., 77 Mo. A. 639. 

23. Greenlaw v. Aroostook County 
Patrons’ Mut, EB. Ins. Co., 117 Me. 
514, 105 A 116; Bruger v. Princeton, 
etc.,: Mut. F. Ins. Co., 129 Wis. 281, 
109 NW $5. 

29. Leonard v. Farmers’ Mut. F. 
Ins, Co., 192 Mich. 230, 158 NW 1041. 

30. American Ins. Co, v. Stoy, 41 
Mich. 385, 1 NW 877. 

31. American Ins. Co. v. Stoy, 41 
Mich. 385, 1 NW 877. 

32. Becker v. Farmers’ Mut. F. 
Ins. Co., 48 Mich. 610, 12 NW 874; 
Annan y. Hill Union Brewery Co., 
59 N. J. Eq. 414, 46 A 563; Northamp- 
ton County F. Ins. Co. v. Connor, 17 
Pa. 136; Roach v. Farmers’ Mut. Ins. 
Assoc., 102 S. C. 478, 86 SH 950. 

33. Borgards v. Farmers’ Mut. Ins. 
Co., 79 Mich. 440, 44 NW 856; Farm- 
ers’ Mut. Ins. Co. v. Kinney, 64 Nebr. 
808, 90 NW 926; Roach v. Farmers’ 
Mut. Ins. Assoc., 102 S. C. 478, 86 SE 
950. 

[a]. Evidence of assent.—That a 
policyholder of a mutual insurance 
association was represented by 
proxy at a meeting at which a by-law 
was passed did not show that he as- 
sented to it, and his policy was not 
changed thereby. Roach v. Farm- 
ers’ Mut. Ins, Assoc., 102 S. C. 478, 
86 SE 950. : 

34. Farmers’ Mut, Ins. Co. v. Kin- 
ney, 64 Nebr. 808, 90 NW 926. 

85. Cross references: 

Capacity to contract see supra § 30. 
Parties to actions on policies see 
infra §§ 680-686. : 
Persons entitled to proceeds see in- 

fra §§ 581-600. 

36. Woodbury Sav. Bank, ete., 
Assoc. v. Charter Oak F, & M. Ins. 
Co., 29 Conn. 374; Hale v. Mechanics’ 
Mut. F. Ins. Co., 6 Gray (Mass.) 
169, 66 AmD 410; Sanford v. Me- 
chanics’, Mut. F. Ins. Co., 12 Cush. 
(Mass.) 541; Fogg v. Middlesex Mut. 


Martin v. Franklin F. Ins, Co., 38 N. 
J. L. 140,:20 AmR 372; And see 
cases infra note 37. 

37. U. S.—American Cereal Co. v. 
Western Assur. Co., 148 Fed. 77; 
Thatch vy. Metropole Ins. Co., 11 Fed. 
29, 3 McCrary 387, 

Jowa.—Union Bldg. Assoc. Vv. 
Rockford Ins. Co., 83 Iowa 647, 49 
A 1032, 32 AmSR 323, 14 LRA 

N. J.—Milliken vy. Woodward, €4 
N. J. I. 444, 45 A 796. 

Wash.,— Woods v. Pennsylvania 
Ins. Co., 82 Wash, 5638, 144 P 650. 

Wis.—Wunderlich v. Palatine F. 
Ins. Co., 104 Wis. 395, 80 NW 471. 

Ont,—Marrin v. Stadacona Ins. Co., 
4 Ont: A. 330. 

{a] Whe legal effect of such re- 
cital is that of a direction in ad- 
vance as to the mode of payment, 
which, when made, is performance 
of the contract in the manner as- 
sented to by insured, and discharges 
the obligation pro tanto. Martin v. 
Franklin F, Ins. Co.,.38 N. Je L. 140, 
20 AmR 372. 

[b] The payee is not the insured, 
but merely the appointee of insured 
to receive proceeds of policy. Woods 


vy. Pennsylvania Ins. Co., 82 Wash. 
563, 144 P 650. 

[ce] Tllustration.—If insurance of 
property of which husband and wife 
are owners together is effected in 
the name of the husband alone, and 
so stated in the policy, a clause in 
the policy that the loss, if any, shall 
be payable to the wife as her inter- 
est may appear will not have the ef- 
fect of an insurance covering her 
interest or ownership, there being 
nothing else in the policy disclos- 
ing that the insurance was to have 
sith effect. Milliken v. Woodward, 
64. N. J. L. 444, 45 A 796. 

Effect as assignment of policy see 
infra § 156. 

Insurable interest of payee see 
supra § 2. 

Policy payable to mortgagee see 
infra § 81. 

38. Sias v. Roger Williams Ins. 
Co., 8 Fed. 187; Traders’ Ins. Co. v. 
Pacaud, 150 Ill. 245, 37 NE 460, 41 
AmSR 355. 

39. Bell v. Western M, & F. Ins. 
Cos, 5 ‘Rob. (La.): 423, 89 AmD 542; 
Hartford Protection Ins. Co. yv, Har- 


mer, 2 Oh. St. 452, 59 AmD 684. 
40. Ala.—Teague vy. Germania F. 
Ins. Co., 71 Ala. 473, 


é Transp. Co., 66 
Md, 339, 7 A 905, 59 AmR 162. 

N. Y.—New York v. Hamilton F. 
Ins.. Co., 23 Ne “Y.. Super. 537: fate 
39 N. ¥. 45, 100 AmD 400, 6 Transer. 
A. 244], 

Oh.—Hartford Protection Ins. Co. 
i cce ee 2 Oh. St. 4525 59 AmD 

41. U. S.—Hedger y. Union Ins. 
Co., 17 Fed. 498; Cohn vy. Virginia F. 
& M, Ins. Co.,+6 EF. Cas. No. 2/970, 
3 Hughes 272. 3 

Conn.—Woodbury Sav. Bank, etce., 
Assoc. v. Charter Oak F. & M. Ins. 
Co., 29 Conn. 374. 

Ga.—Wright v. Continental Ins, 
Co., 117 Ga. 499, 43 SE 700. 

Ill.—Hebner vy. Palatine Ins. Co., 
157 Ill. 144, 41 NE 627. 

Iowa.—Zimmerman y. Farmers’ 
Ins. Co., 76 Iowa 352, 41 NW 39. 

KkKan.—Continental Ins. Co. vy. Max- 
well, 9 Kan. A. 268, 60 P 539. 

Me.—Droonnell vy. Donnell, 86 Me. 
518, 30 A 67. 

Mass.—Washburn-Crosby Co. v. 
Home Ins. Co., 199 Mass. 463, 85 NE 
592; Monadnock R. Co. v. Manufac- 
turers Ins. Co., 118 Mass. 77: Getch- 
ell v. Adtna Ins. Co.,'14 Allen’ 325. 

N. J.—Milliken v. Woodward, 64 
N. J. L. 444, 45 A 796. ‘ 

N. Y.—Foster v. Van Reed, 70 N. 
Y. 19, 26 AmD 544 [rev 5 Hun 321]; 
Grosvenor v. Atlantic F. Ins. Co., 17 
N.Y. (391 [rev '12,N: Y. Super 617]; 
Kernochan vy. New York Bowery FE. 
Ins, Co., 17) Nj ¥i7428) Path. 120 NY. 
Super. 1]; Mead v. Mercantile Mut. 
Ins. Co., 67 Barb, .519; Bitney iv. 
Glens Falls Ins. Co, 61 Barb. 335 
[aff 65 N. Y. 6]; Wyman v. Prosser, 
36 Barb. 368 [mod on other grounds 
26 N. Y. 253]; Burgher v. Columbian 
Ins. Co., 17 yBarb. (2704. 

Or.—Mercer. v. Germania Ins. Co., 
88 Or. 410, 171 P 412. 

Pa.—Farmers’ Mut. Ins. Co. v. 
New Holland Turnp. Co., 122 Pa. 37, 
15 A 563; Smith v. Columbia Ins. 
Co., LT Pa, 253,155. Amery 5.46: 

R. I.—Stanley v. Fireman’s Ins. 
ae 34 R. I. 491, 84 A 601, 42 LRANS 


Wis.—Johnson v. Scottish Union, 
ote Ins; Col, 93° Wis..0223;,.67* Nowe 

{a]  Illustration.—One suing on a 
policy issued to him in his individ- 
ual capacity may not show that it 
was intended to protect his interest 
as administrator and the interest of 
an heir at law. Stanley v. Fireman’s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in the property insured, such estate was the only 
interest covered by the policy.4? But the policy, 
although designating a particular person, may be 
expressed as for the benefit ‘‘of whom it may con- 
cern,’’ ** and any person having an interest in the 
property and intended to be insured ** is entitled 
to the benefit of the insurance if he adopts the 
policy,*® and such adoption may take place after the 
loss.*° But one who was not at the time of the 
issuance of a policy in contemplation of the party 
procuring the insurance, and for whose benefit it 
was not intended, cannot by subsequent adoption 
avail himself of such policy, whatever interest he 
may really have in the thing insured.t47 So where 
one takes out insurance in his own name upon the 
property of another for the latter’s benefit, the 
poliey will inure to the owner if he authorized 
or subsequently adopts it,#* and he may notify in- 
surer and thus become a party to the contract even 
after a loss.49 But only the person intended and 
who authorized or adopted the policy may recover.®° 
The beneficiary in a policy need not be specially 
named if otherwise sufficiently described.®! A pol- 
icy for the benefit of the heirs and representatives 


Ins. Co., 34 R. I. 491, 84 A 601, 42 
LRANS 79. 
[b] Right of joint owner to share 


print) 692. 
in proceeds.—Where a contract of 
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59 AmR 162; Cincinnati Ins. Co. v. 
Rieman, 1 Disn. 396, 12 Oh. Dec, (Re- 


46. Fire Ins. Assoc. v. Merchants’, 
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of a decedent is valid in favor of a trustee of the 
property held for their benefit ;°? and a policy taken 
by a person named as receiver may be sued on by 
his successor in the receivership.°* Even a policy 
issued in the name of a deceased person will not 
for that reason alone be held invalid,®* since, in 
the absence of anything to the contrary, it will be 
presumed that insurer had knowledge that the per- 
son named was dead and that the contract was 
for the benefit of his legal representatives,®> espe- 
cially when the policy itself provides that wherever 
the word ‘‘insured’’ occurs it shall include the legal 
representatives of insured.®® Successive owners of 
property may in turn be parties really insured where 
the policy is so framed.6? When the name of the 
person for whose benefit the insurance is taken out 
does not appear in the policy, or the designation 
of insured is imperfect or ambiguous, extrinsic evi- 
dence may be resorted to, and the contract will be 
held to apply to the person so ascertained.°’ Thus 
a policy insuring the estate of a deceased person is 
valid,°® since the identity of insured may be 
established by extrinsic evidence;*® but evidence 
is not admissible to alter the express and unam- 


iy Ady yQ05, 45 9y sAan Re 62! 
Mass.—Shawmut Sugar Refining 

Co. v.. Hampden Mut. Ins. Co., 12 

Gray 540; Finney v. Bedford Com- 


insurance contained no provision ex- 
tending its terms to any one but in- 
sured, but did contain a provision 
that the company should not be 
liable beyond the interest of insured 
in the property, a stranger to the 
contract cannot collect thereon sim- 
ply because he was the owner of an 


undivided interest in the property 
destroyed. Continental Ins. Co. vy. 
Maxwell, 9 Kan. 268, 60 P 539, 


Bight to proceeds generally see 
infra §§ 581-600. 

42. Glens Falls Ins, Co. v. 
Michael, 167 Ind. 659, 74 NE 964, 79 
NE 905, 8 LRANS 708. S 

43. See supra § 3 note 35; 
eases infra notes 44-46. 

3 . S.—Hagan v. Scottish 
Union, ete., Ins. Co., 98 Fed..129 [rev 
on other grounds 102 Fed. 919, 43 
CCA 55 (rev on other grounds 186 
U. S. 4238, 22 SCt 862, 46 L. ed. 1229)]. 

IMd:=—Fire “Ins: “Assoc. -v.> “Mer- 

chants’, ete., Transp. Co., 66 Md. 339, 
THA" 905. 7b9 Amr 162. 
- Mass.—Washburn-Crosby Co.’ v. 
Home Ins. Co., 199 Mass. 463, 85 NE 
592 (rule held not applicable, how- 
ever, to policy sued on). 

ING Ys—Lee®* vy. “Adsit/37 N. “YS 78; 
Burgher y. Columbian lns. Co., 17 
Barb. 274; New York v. Hamilton F. 
Ins. Co., 23 N. Y. Super. 537. 

Oh.—Cincinnati Ins. Co. v. Rieman, 
1 Disn. 396, 12 Oh. Dec. (Reprint) 


and 


692. 

Pa.—Stetson v. Insurance Co., 4 
Phila, 8. 2S 

{a] Contractor obtaining insur- 


ance for “whom it may concern.”— 
A contractor obtained insurance in 
his own name upon the building upon 
which he was engaged under an 
agreement between himself and the 
owner that N, the contractor, ‘‘shall 
keep the said building at all times 
fully insured against fire, for the 
benefit of whom it may concern; and 
in case of loss the indemnity shall 
be divided between the _ parties 
hereto, according to their respective 
interests in the property destroyed.” 
It was held that, the building hav- 
ing been destroyed by fire, the ma- 
terialman who had supplied the lum- 
ber had no right of action under the 
eontract against the owner, to whom 
the policy had been assigned, and 
to whom the irsurance company had 
paid the money. Mosser v. Donald- 
son, 7 Pa. Cas. 277, 10 A 766. 

45. Fire Ins. Assoc. v. Merchants’, 
ete., Transp. Co., 66 Md. 339, 7 A 905, 


etc., Transp. Co., 66 Md. 339, 7 A 905, 
59 AmR 162. 

47. Fire Ins. Assoc. v. Merchants’, 
etc., Transp. Co.,66 Md. 339, 7 A 905, 
59 AmR 162; Cincinnati Ins. Co. v. 
Rieman, 1 Disn. 396, 12 Oh. Dec, (Re- 
print) 692; Steele v. Franklin Ins. 
Co., 17 Pa. 290. 

48. Ala.—Watkins v. Durand, 1 
Fou. 251; Durand vy. Thouron, 1 Port. 

8. 

N. J.—Marts v. Cumberland Mut. 
F.. Ins. Co., 44 N. J. L. 478. 

N. Y.—Waring v. Indemnity F. 
Ins. Co., 45 N. Y. 606, 6 AmR 146; 
Herkimer v. Rice, 27 N. Y. 163. 

Pa,—Miltenberger v. Beavom, 9 Pa. 
198. 

Ont.—Ogden v. Montreal Ins. Co., 
3 A LC, - CRI. AO 


49. Watkins v. Durand, 1 Port. 
(Ala.) 251; Durand vy. Thouron, 1 
Port. (Ala.) 238; Marts v. Cumber- 


land Mut. FE. Ins. Co., 44 N. J. L. 
478; Herkimer v. Rice, 27 N. Y. 163; 
Miltenberger vy. Beacom, 9 Pa. 198. 

50. Waring v. Indemnity F. Ins. 
Co., 45 N. Y. 606, 6 AmR 146; Lee v. 
Adsit, 37 N. Y. 78, 4 Transcr. A. 336. 

51. Platho v. Merchants’, _ etc., 
Ins. Co., 38 Mo. 248; Savage v. How- 
ard Ins. Co., 
741 [rev 44 HowPr 40 (aff 43 HowPr 
462) ]. 

[a] A policy issued to “S. M. G., 
agent,” sufficiently indicates that the 
intent is to insure for the benefit 
of persons not named. Platho v. 
Merchants’, etc., Ins. Co., 38 Mo. 248. 

52. Savage v. Howard Ins. Co., 52 
N.Y. 602,12 AmR 741. 

53. Steel v. Phenix Ins. Co., 51 
Fed. 715, 2 CCA 463 [aff 154 U.S. 
518, 14 SCt 1153, 38 L. ed. 1064]. 

54. Queen Ins. Co. v. Peters, 
Ga. A. 289, 73 SE 536. 

55. Queen Ins. Co. 
Ga. A. 289, 73 SE 536. 

56. Queen Ins. Co. 
Ga. A. 289, 73 SH 536. 

57. Lewis v. Home Ins, Co., 
Mise. 592, 181 NYS 839. 

58. U. S.—Home Ins. Co. v. Bal- 
timore Warehouse Co., 93 U. S. 527, 
23 L. ed. 868; Robbins v. Firemen’s 
Fund Ins. Co., 20 F. Cas. No. 11,881, 
16 Blatchf. 122; Catlett v. Pacific Ins. 
Co., 5 F. Cas. No. 2,517, 1 Paine 594. 

Kan:-—=German') Fa,7 Ins Co:= Vv. 
Thompson, 43 Kan. 567, 23 P 608. 

La.—Bell v. Western M. & F. Ins. 
Co., 5 Rob. 4238, 39 AmD 542. 

Md.—Fire. Ins. Assoc. v. . Mer- 
chants’, ete., Transp. Co., 66 Md. 339, 


v. Peters, 10 
v. Peters, 10 
110 


52(N. Web02,. 11 AmR| 


porelal Ins. Co., 8 Metc. 348, 41 AmD 
vo . 

Mich.—Hibernia Ins. Co. v. O’Con- 
nor, 29 Mich. 241. 

Minn.—Lenning vy. Retail 
chants’ Mut. F, Ins. Co., 
151 NW 425. 

Nebr. — Lenagh v. Commercial 
Union Assur. Co., 77 Nebr. 649, 110 
NW 740. 

N. H.—Sanders y. Hillsborough 
ins. Co. 44, N..H. 238 

N.. Y.—Weed v. London, ete, F. 
Ins: Co, 116 N.Y. 106,22 NH .229: 
Dakin v. Liverpool, ete., Ins. Co., 77 
N.Y. -600),0mem © Laff. 13 9Huns 1221. 
Lee v. Adsit, 37 -N, Y. 78, 4 Transcr. 
INES BEL 

Oh.—Globe Ins. Boyle, 21 
Oh. St 119. 

Pa.—Steele v. Franklin FP, Ins. Co., 
17 Pa. 290. 

Wis.—Strohn v. Hartford F. Ins. 
Co., 33 Wis. 648. 

Tlinstration.—(1) Where the - 
policy was issued to “lL. Simon” and 
in a suit thereon it appeared that 
a woman claiming as plaintiff was 
intended by that name, her recovery 
would not be defeated by the fact 
that in the body of the instrument 
the insured was frequently referred 
to by the personal pronoun “his.” 
Simon v. Home Ins. Co., 58 Mich. 278,, 
25 NW, 190. (2) The fact that a 
corporation is described in a policy 
slightly different from its legal cor- 
porate name will not defeat its re- 
covery under a policy by such, cor- 
poration. Toledo Linseed Oil Co. y. 
Universal F.. Ins. Co., 17 Phila. (Pa.) 
304. (3) Where the policy was writ- 
ten in the name of the owner ‘with 


Mer- 
129 Minn. 


Co. Ws 


a contractor’s insurance for 30 
days,’ parol evidence was held to be 
admissible to show the _ intention 


that the insurance was to be for the 
benefit of the contractor for thirty 
days, and after that for the benefit 
of the owner. German F, Ins. Co. 
v. Thompson, 43 Kan. 567, 23 P 608. 

Extrinsic evidence to aid construc- 
tion generally see supra § 73. 

59. Norwich Union F. Ins. Co. v. 
Prude, 145 Ala. 297, 40 S 322, 8 Ann 
Cas 121; Magoun vy, Firemen’s Fund 
Ins. Co., 86 Minn. 486, 91 NW 5, 91 
AmSR 370; Todd v. Security Ins. Co., 
(Mo. A.) 221 SW 808; Weed v. Ham- 
burge-Bremen eb. Ins... Co... 133) iN. yi. 
894, 31 NE 231 [aff 61 Hun 110, 15 
NYS 429]; Clinton vy. Hope Ins. Co., 
45 N, Y. 454 [aff 51 Barb. 647]. 

60. See cases supra note 59. 
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[§§ 80-81 


biguous terms of the policy.®+ able to the mortgagee by indorsement with consent 


| [§ 81] 2. Mortgaged Property.°2 The mort- | of insurer after its issuance as when so made pay- 
i gagor °? and mortgagee *t may each separately in- | able at first.“? The interest of the mortgagee under 
is sure his own interest in the mortgaged property, and | a policy payable to him ‘‘as his interest may ap- 


pear’’ is that existing at the date of the policy, and 
not at the time of the loss,7! although some author- 
ities have held that such phrase includes any inter- 
est which the mortgagee has at the time of the loss.” 
Since there is no contract between the mortgagee 
and insurer under such a policy,”? the mortgagee 
can recover only when the mortgagor could have 
done so had the money been payable to himself 


the policy will be construed as insurance of the 
i property for the benefit of insured whether he is 
ix mortgagor or mortgagee, unless it is otherwise 
stipulated.®*> Thus a policy taken out by the mort- 
gagor in his own name, but reciting that it shall 
be payable to the mortgagee as his interest may 
appear, is an insurance on the property of the 
mortgagor as owner and not on the interest of the 


e° mortgagee,** the contract being between the insurer | instead of being payable for his benefit to the 
vk and the mortgagor, who is the insured.°? Such | mortgagee,“* and any breach by the mortgagor of 


conditions precedent’® or subsequent’® which 
would avoid or forfeit the policy as to him will 


recital is simply a stipulation in advance in regard 
i to the payment of the amount that may have become 


= aos 


== 


SES 


due on the policy, which, when carried out, is per- 
formance of the contract in the manner agreed to 
by insurer,®* and does not as a rule constitute an 
assignment of the policy to the mortgagee.® 
the rule is the same when the policy is made pay- 


61. Robbins v. Firemen’s Fund 
Ins)-Cos 20". eCas! Now 11; 884s 16 
Blatehf. 122; Woodbury Sav. Bank, 
etc., Assoc. v. Charter Oak ©. & M. 
Ins. Co., 29 Conn. 374; Looney v. 
Looney, 116 Mass. 283. 

{a] Thus one having an insurable 
interest in property and who obtains 
insurance thereon in the name of the 
owner cannot show by parol evi- 
dence that it was his intention to in- 
sure the property for his own bene- 
aoe Looney v. Looney, 116 Mass. 

62. Right to proceeds see 
§§ 587-591. 

63. See supra § 9. 

64. See supra § 11. 

65. Jll—Honore v, Lamar F. Ins. 
Co., 51 Il). 409. 

La.—Monroe Bldg., etc., Assoc. v. 
Liverpool, etc., Ins. Co., 50 La. Ann. 
12438, 24 S 238. 

Mass.—Williams v. Roger Wil- 
Sea Ins, Co., 107 Mass. 377, 9 AmR 

N. Y.—Weed v. Hamburg-Bremen 
mins: Co. 61 Hunt to. 05 NYS 7429 
fafivel33- ANY e394, 3 ANI 2347s 
Creighton vy. Homestead F. Ins. Co., 
17 Hun 78; Ulster County Sav. Inst. 
v. Decker, 11 Hun 515 [rev on other 
grounds 73 N: Y. 161, 29 AmR 115]; 
Smith v, Exchange F. Ins. Co., 40 
N. Y. Super. 492; Weed v. Philadel- 
phia Fire Assoc., 17 NYS 206 [aff 


infra 


3G ONE Ye 567" mem; 33 “NE 839i: 
Traders’ Ins. Co. v. Robert, 9 Wend. 
404. 
ar I.—Nichols v. Baxter, 5 R. I. 
491. 


Wash.—Washington Nat, Bank v. 
Smith, 15 Wash. 160, 45 P 1736. 

And see cases infra note 66. 

66. U. S.—Carpenter vy. Provi- 
dence Washington Ins. Co., 16 Pet. 
495,/10 L. ed. 1044; Brecht v. Law, 
ete:, Ins. Co:, 160 Fed. 399, 87, CCA 
351; 18 LRANS 197; Sias''v.. Roger 
Williams Ins, Co., 8 Fed. 187; Con- 
necticut Mut. L. Ins. Co. v. Scam- 
mon, 4 Fed. 263 [mod 117 U. S. 634, 
6 SCt 889, 29 L. ed, 1007]; Friemans- 
derf v. Watertown Ins. Coa., 1 Fed. 
68; Humphry vy. Hartford F. Ins. Co., 
12 F. Cas. No. 6,875, 15 Blatchf. 504. 


Colo.—Seania Ins. Co. v. Johnson, 
22 Colo, 476, 45 P 431. 
Conn.—Collinsville Savy. Soc. v. 


Boston Ins. Co., 77 Conn. 676, 60 A 
647, 69 LRA 924, 

Ill.—Continental Ins. Co. v. Hul- 
man, 92 Ill. 145, 34 AmR 122. 

La.—Monroe Bldg., ete., Assoc. v. 
Liverpool, ete., Ins. Co., 50 La, Ann. 
12438, 24 S 238. 

Me. — Biddeford Say. Bank  v. 
Dwelling-House Ins. Co., 81 Me. 566, 
18 A 298; Brunswick Savy. Inst. v. 
Commercial Union Ins. Co., 68 Me. 


And 


313, 28 AmR 56; Adams ‘v. Rocking- ] 


ham Mut. F. Ins. Co, 29 Me. 292. 
Md.—Coates v. Pennsylvania FE. 
Ins. Co., 58 Md. 172, 42 AmR 327. 
Mass.—Fitchburg Sav. Bank v. 
Amazon Ins. Co., 125 Mass. 431; 
Franklin Savy. Inst. v. Central Mut. 
F. Ins, Co., 119 Mass. 240; Hale v. 
Mechanics’ Mut. F. Ins. Co., 6 Gray 
169, 66 AmD 410; Fogg v. Middlesex 
Mut. F. Ins. Co., 10 Cush. 337; Low- 
ell v. Middlesex Mut. F. Ins. Co., 8 


Cush. .A20s ikine? wl State, Wut i, 
Ins. Co., 7 Cush. 1, 54 AmD 683. 
Mich.—Hartford F. Ins. Co., Vv. 


Davenport, 37 Mich. 609; Van Buren 
y. St. Joseph County Village F. Ins. 
Co., 28 Mich. 398, i 

N. H.—Baldwin v. Phoenix Ins. Co., 
60 N. H, 164; Blanchard vy. Atlantic 
Mut. B-Ins (Coib33cNubet.. 9 

N. J.—Warbasse v. Sussex County 
Mat. ‘Ins? Co.) 42 N. J...) 203; 0State 
Ins. Co, v. Maackens, 38 N. J. L. 564; 
Martin v. Franklin F. Ins. Co., 38 N. 
J.-L. 140, 20 AmR) 372. 

N. Y.—McDowell v. St. Paul F. & 
Me) Ins: Co;; 207 Nev 482; 10L ENE 
457; Grosvenor v. Atlantic F. Ins. 
Co., 17 N. Y. 891; Lewis v. Guardian 
F., etc., Assur. Co., 98 App. Div. 157, 
87 NYS 625 [aff 181 N. Yi 392,074 
NE 224, 106 AmSR 557]; Baltis v. 
Dobin, 67 Barb. 507. 

Pa.—Post Printing, ete., Co. v. In- 
surance Co. of North America, 189 
Pa. 300, 42 A 192, 44 LRA 272. 

S. C.—Swearingen v. Hartford Ins. 
Co., 52 ‘S; Cy 209, 29'SH 722. 

Tex.— Hamburg-Bremen FE. Ins. 
Cos vi Ruddell, 3%" Tex ‘Civ. A. 730, 
82 SW 826. 

Wash.—Boyd v. Thuringia Ins. Co., 
25 Wash. 447, 65 P 785, 55 LRA 165. 

W. Va.—Staats v. Georgia Home 
Inst Go; St Wee Va. 571, S00 SEES LS; 
4 AnnCas 541. F 

Wis.—Keith v. Royal Ins. Co., 117 
Wis, 531, 94 NW 295; Williamson v. 
Michigan F. & M. Ins. Co., 86 Wis. 
393, 57 NW 46, 39 AmSR 906; Chan- 
dos v. American F. Ins. Co., 84 Wis. 
184,-54 NW 390, 19 LRA 321; Gillett 
v. Liverpool, ete., Ins. Co,. 73 Wis. 
203, +1 NW 78, 9 AmSR 784. 

Ont.—Livingstone v. Western Ins. 
Go. 16 Grant ChmGus Cjr9. 

But see infra note 85, 

Parties affected by breach of con- 
ditions see infra §§ 234, 346. 

67. See cases supra note 66. 

68. U. S.—Brecht v. Law, etce., Ins. 
Co.," 160 Fed. 399, 87 -CCA 351, -18 
LRANS 197; Delaware Ins. ,Co. v. 
Greer, 120 Fed. 916, 57 CCA 188, 61 
LRA‘ 1387. 

Ala.—Fire Ins. Cos. v. Felrath, 77 
Ala. 194, 54 AmR 58. 


Tll.—Continental Ins. Co. v. Hul- 


‘man, 92 Ill. 145, 34 AmR 122. 


also invalidate it as to the mortgagee. 
though the contract is with the mortgagor, yet the 
mortgagee as payee acquires certain equitable rights 
which insurer is bound to regard.” 
gagor cannot without the knowledge and consent 


But. al- 


Thus the mort- 


Me.—Biddeford Sav. Bank v. Dwell- 
ing-House Ins. Co., 81 Me. 566, 18 
A 298; Brunswick Sav. Inst. v. Com- 
mercial Union Ins. Co., 68 Me. 313, 
28 AmR 56; Adams v. Rockingham 
Mut. F.. Ins. Co.; 29 Me. 292. 

Mass.—Franklin Sav. Inst. v. Cen- 
tral Mut. EF. Ins. Co., 119 Mass. 240; 
Loring v. Manufacturers’ Ins. Co., 8 
Gray 28. 

Mo.—Griswold v. American Cent. 
aT: Co., 70 Mo. 654 [aff 1 Mo. A. 

N. J.—Warbasse v. Sussex County 
Mut. Ins. Co., 42 N. J. L. 208; State 
Ins. Co. v. Maackens, 38 N. J. L. 564; 


Martin v. Franklin F. Ins. Co., 38 
N. J. L. 140, 20 AmR 372. 
N. Y.—Reid v. McCrum, 91 N. Y. 


412; Hine v. Homestead F. Ins. Co., 
29 Hun 84 [aff 93 N. Y. 75, 45 AmR 
176]; Baltis v. Dobin, 67 Barb. 507. 

Tex.—Hamburg-Bremen F. Ins. Co. 
Ry arucdel, 37 Tex. Civ. A. 30, 82 SW 

W. Va.—Bentley v. Standard F. 
Ins. Co., 40 W. Va. 729, 23 SE 584, 

Ont.—Livingstone vy. Western Ins. 
Co,,) 16 Grant Ch. 1 CUn Coe 


69. See infra § 156. 

70. Black vy. National Ins. Co., 24 
LCJur, 65. 

71. Ware v. Barnard, ete. Mfg. 


Co., 94 Ill. A. 498; Attleborough Savy. 
Bank v. Security Ins. Co., 168 Mass. 
147, 46 NE 390, 60 AmSR 3873. 

72. Fenton v. Cascade Mut. Fire 
Assoc., 60 Wash. 389, 111 P.348. 

73. See cases supra note 66; and 
infra note 74. 

74 U. S.—Delaware Ins. Co. v. 
Greer; ,120 Bed. 916, 57eCOAS 1885 61 
LRA 187. 

La.—Monroe Bldg., etc., Assoc. v. 
Liverpool, etc., Ins. Co., 50 La. Ann. 
1248, 24 S 238. 

Mass.—Hale v. Mechanics’ Mut. F. 
Ins. Co., 6 Gray 169, 66 AmD 410. 

Mich.—Van Buren v. St. Joseph 
Shy ek Village F. Ins. Co., 28 Mich. 


N. Y.—Grosvenor vy. 
Ins Coss Naive, ood. 

Tex.—Hamburg-Bremen F. Ins. Co. 
ee eae 37 Tex. Civ. A. 30, 82 SW 

W. Va.—Staats v. Georgia Home 
Ins. €o., 57 W-"Vai'571,:50" SE 815, 
4 AnnCas 541. ) ' 

75. See infra § 234, 

76. See infra § 346. 

77. %ll.—Continental Ins. Co. 
Hulman, 92 Ill. 145, 34 AmR 122. 

Mo.—Griswold v. American Cent. 
Ins. Co., 70 Mo. 654. 

N. H.—Blanchard v. Atlantic Mut. 
Bins: Cos. SSN. 9197 

N. J.—Warbasse v. Sussex County 
Mut. Ins. Co., 42. N. J. L. 203; State 


Atlantic F. 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 81-82] 


of the mortgagee revoke such. direction or cancel 
the indorsement,’* nor settle with the mortgagor so 
as to bar recovery by the mortgagee.’9 
providing in the policy simply that it shall be 

payable to the mortgagee as his interest may ap- 

pear, which is called the ‘‘open mortgage clause,’’ 

the modern fire policy contains another provision * 
called the ‘‘union mortgage clause.’’ 
stipulated that in case of loss the policy is payable 
to the mortgagee and that his interest as payee 
shall not be invalidated or affected by any act 
Such a clause is 
valid 8 and operates as an independent insurance 
upon the mortgagee’s interest,82 which cannot be 
defeated by breach of conditions on the part of the 
mortgagor,*? and in some jurisdictions a policy 
containing the open mortgage clause has been held 
Where the policy. insures 


or omission of the mortgagor.®® 


to have the same effect.S4 


Ins: Co. v. ‘Maackens, 38 N. J. L. 
565; Martin v. Franklin F. Ins. Co., 
388 N. J L. 140, 20 AmR 872. 

N. Y.—Browning v. Home Ins. Co., 
11 IN? Y. 508, 27 AmR 86; Baltis’ v. 
Dobin,' 67 Barb. 507. 

Ont.—Livingstone v. Western Ins. 
WOneLe Grant "Ch: (U2 7C:) <9. 

78. Miller v. Aldrich, 31 Mich. 
408; Lattan v. Royal Ins. Co., 45 
N. J. L458; Reid v.. McCrum, 91 
INS. 412 

79. Hathaway v. Orient Ins. Co., 
1342N.-Y.° 409, 32) Ne: 405-17 LRA 
514 [aff 11 NYS 413]. 


80. See cases infra note 81 et seq. 

81. Kelsey v. Agricultural Ins, 
WOLn (SIN de HQ. 8&8, 79, A O39, 

g2. U. S.—Syndicate Ins. Co. v. 
Bohn, 65 Fed. 165, 12. CCA 581, 2% 
LRA 614. 


Conn.—Collinsville Sav. Soc. v. 
Boston Ins. Co., 77 Conn. 676, 60 A 
647, 69 LRA 924. 


Hil—Hartford'' Ky" Ins.’Co. v.-Ol- 
eott, 97 Ill. 439; Queen Ins. Co. v. 
Dearborn Sav., etc., Assoc., 75. Ill. 


PAU 7A pate! 76-2 At, "51 NBT). 
lowa.—Christenson v. Fidelity Ins. 
Co., 117: Iowa 77, 90. NW 495, 94 
AmSR 286; Baldwin v. German Ins. 
Co., 105 Iowa 379, 75 NW 326. 

Minn.—Magoun vy. Fireman’s Fund 
Ins. Co., 86 Minn. 486, 91 NW 5, 91 
AmSR 370. 

Mo.—Burnham vy. ‘CO; 
75, Mo, A. 394. 

Nebr.—North British, ete., Ins. Co. 
-v. Bohn, 49 Nebr. 572, 68 NW 942; 
Hanover F. Ins. Co. v. Bohn, 48 Nebr. 
743, 67 NW 774, 58 AmSR 719; State 
Ins. Co. v. New Hampshire Trust 
“o., 47 Nebr. 62, 66 NW 9, 1106; 
Phenix Ins. Co. v. Omaha L. & T. Co., 
41 Nebr. 834, 60 NW 133, 25 LRA 
679. 

N. Y.—Eddy v. London Assur. 
‘Corp., 143 N. Y. 311, 38 NE 307, 25 
LRA 686; Ulster County Sav. Inst. 
v. Leake, 73 N. Y. 161, 29 AmR 115; 
Hastings v. Westchester F. Ins. Co., 
73 N. Y. 141; Genesee Falls Perma- 
nent Sav., etc., Assoc. v. U. S. Fire 
Ins. Co., 16 App. Div. 587, 44 NYS 
979; Phoenix Ins. Co. v. Floyd, 19 Hun 
237° [aft 83 °N. Y. 613]|; “Whifelder’ v. 
Palatine Ins. Co., 44 Mise. 153, 89 
NYS 792 [rev on other grounds 111 
App. Div. 57, 97 NYS 499]. 

Pa.—Knights of Joseph, etc., 
Assoc. v. Mechanics’ F. Ins. Co., 66 
Pa. Super. 90. 

R. I.—Smith v. Union Ins. Co., 25 
R. I. 260, 55 A 715, 105 AmSR 882. 

Ss. D.—Ormsby v. Phenix Ins. Co., 
5 S.'D. 72, 58 NW 301. 

See Glens Falls Ins. Co. v. Porter, 
44 Fla. 568, 33 S 473 (clause does not 
ereate wholly independent contract 
with mortgagee but gives him sepa- 
rate and independent status toward 
insurer). 

[a] ttaching clause to invalid 
policy.—A new and valid contract is 


Royal Ins. 
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an insurance of 
of the debt.8> 


[§ 82] 


mission.®® 


Instead of 


In this it is 


policy an agreement for the benefit , 
of the mortgagee, unless there is a 
new consideration for it. Baldwin v. 


German Ins. Co.,. 105 Iowa 379, 75 
NW 326. 
{b] Diminution of security.—Un- 


der the mortgagee clause insurer 
undertakes that the capacity of the 
property to pay the mortgage debt 
shall not be diminished, and that, if 
it is diminished by fire, it will pay 
over the loss to the mortgagee, irre- 
Spective of the fact that the property 
in its damaged condition may be 
more than sufficient to pay the mort- 
gage debt. Uhlfelder v. Palatine Ins. 
Co., 44 Misc. 153, 89 NYS 792 [rev on 
other grounds 111 App. Div. 57, 97 
NYS 499]. 

83. See infra §§ 234, 346. 

84. Black v. National Ins. Co., 24 
LCJur, 65. 

85. Kernochan v. New York Bow- 
ery F. Ins. Co., 17 N. Y. 428 [aff 12 
NY. Supers 2 
5 £53 Right to proceeds see infra 

87. Corkery v. Security F. Ins. Co., 
99 Iowa 382, 68 NW 792; Fuller v. 
Phoenix Ins. Co., 61 Iowa 350, 16 NW 
273; Rafel v. Nashville M. & FE. Co., 
7 La. Ann. 244; Planters’ Mut. Ins. 
Co. v. Engle, 52 Md. 468; Baltimore 
MANS. COs Vaduoney 20: ds 920, 

88. Attna Ins. Co. v. Jackson, 16 


B. Mon. (Ky.) 242. 
{a] Thus a policy insuring all ar- 
\ticles making up the stock of a 


pork house, and all within and ap- 
purtenant to the building, covers 
everything in the building properly 
belonging to a pork house, without 
regard to the particular ownership of 
each and every article. Mtna Ins. 
Co. v. Jackson, 16 B. Mon. (Ky.) 242. 

89. See supra ._§ 5; and cases 
infra note 90 et seq. 


90. U. S.—California Ins, Co. v. 
Union Compress Co., 133 U. S. 387, 
LOY SOU, SOD; So lun 60. 1 dU. ne LLOIMOe 


Ins. Co. v. Baltimore Warehouse Co., 
O2Uy Sue, -2o Lime. O00 jb elzer 
Mise On, Vegi tes bella Wesco see l TS. 
Co., 41 Fed. 271 [writ of error dism 
149 U. S. 785 mem, 13 SCt 1051 mem, 
87 L. ed. 957 mem]; Baxter v. Hart- 


ford F. Ins. Co., 12 Fed. 481, 11 Biss. 
306; Robbins v. Firemen’s Fund Ins. 
Co., 20 F. Cas. No. 11,881, 16 Blatchf. 
122. 

Ala.—Snow v. Carr, 61 Ala. 363, 32 
Amun) 35 

Tll.—Pheenix Ins. Co. v. Favorite, 
49 Ill. 259; Home Ins. Co. y. Favor- 
ite, 46 Ill. 263; Sloan v. Boston Ins. 
Cores6) ASS 1. 

La.—Millaudon y. Atlantic Ins. Co., 
8 La. 557; Rafel v. Nashville M. & F. 
Ins. Co., 7 La. Ann. 244. 

Md.—Hough vy. People’s F, Ins. Co., 
36.) Mas, 398. : 

Mass.—Johnson v. Campbell, 120 
Mass. 449. 

Mich.—Michigan Pipe Co. v. Michi- 


not made by attaching to an invalid; gan F. & M. Ins. Co., 92 Mich. 482, 


[260.5.] 85 


the mortgagee as such, the contract is in its nature 


the property mortgaged and not 


8. Property Held in Trust or on Com- 
The ordinary policy describing insured 
as owner does not cover property held in trust in 
the absence of some special provision therefor.’7 
Although a poliey provides that property held in 
trust or on commission shall be insured as such, it 
may nevertheless be so worded as to cover property 
held in trust without expressly so stating.s® But 
it is usual for persons engaged in the business of 
keeping property for others, on account of which 
they may be liable,*® to insure such property under 
policies covering goods held by them ‘‘in trust;’’ 
But this term does not imply a technical trust, but 
only possession of property of others, for which the 
insured may be called on to account.? 


Sueh pol- 


52 NW 1070, 20 LRA 277. 
Mo.—Ferguson vy. Pekin Plow Co., 


141 Mo. 161, 42 SW 711. 


N. Y.—lLee v. Adsit, 37 N. Y. 78, 
4 Transcr. A. 336; Stillwell v. Staples, 
TO Neg gO Pattee Lo eNe DYoRnS Ue Is 
63]; Utica Canning Co. v. Home Ins. 
Come isZacApDe. Diva 420 el tom Nias 
934; DeForest v. Fulton F. Ins. Co., 
1 N. Y. Super. 94; Czerweny v. Na- 
tional F. Ins. Co., 139 NYS 345, 347 
[e1rt: Cye]: 

N. C.—Lockhart v. Cooper, 87 N. C. 
149, 42 AmD 514. 

Pa.—Johnson v. Stewart, 243 Pa, 
485, 90 A 349; Roberts v. Firemen’s 
Ins. Co., 165. Pa. 55, 30° A 450, 44 
AmSR 642; Siter v. Morris, 13 Pa. 
218; McDonald vy. Williams, 18 Pa. 
Dist. 561. : 

Tenn.—Smith v. Carmack, (Ch. A.) 
64 SW 372. 7 

Tex.—Southern Cold Storage, etc., 
oe Ve WOChiian ei COlya Aa). " homeo i 

W. Va.—Lucas vy. Liverpool, etce., 
Ins: Co. 23 W. Va. 208.4 8u Ame oso. 

Wis.—Strohn v. Hartford F. Ins. 
Co., 33 Wis. 648. 

Eng.—Waters v.*‘ Monarch F., etc., 
ASSUGS CO 0 He ae) Bae S104 Sonn ly 
870, 119 Reprint 705; London, etce., 
Re Corw. Glyn, f Ais 652, 102"mCE 
652, 120 Reprint 1054; Cochran v. 
Leckie, 8.78. (Ct. Sess.) 5975. 

[a] This term means ‘goods with 
which they [the assured] were in- 
trusted, in the ordinary sense of the 
word.” Hough v. People’s F. Ins. Co., 
36 Md. 398 [quot Waters v. Monarch 
re OUG eAISSUI. CO. > phi. ocasEsero ile 
85 ECL 870, 119 Reprint 7051. 

{b] Thus goods held in trust will 
include: (1) Goods carried on con- 
signment. Parks v. General Interest 
Assur. Co., 5 Pick. (Mass.) 34 (where 
insured were commission merchants 
and received goods for sale from 
various persons). (2) Goods in stor- 
age. Phoenix Ins. Co. v. Favorite, 49 
Til. 259; Smith v. Carmack, (Tenn. 
Ch. A.) 64 SW 3872; Strohn v. Hart- 
ford. Hh. Ls, .COl,. oo \Vilsene Ose eee oy 
A piano left for sale or rent. Snow 
v. Carr, 61 Ala. 363, 32 AmR 38. (4) 
Cloth deposited to be made _ into 
clothing. Stillwell v. Staples, 19 
N. Y. 401 (holding also that recoy- 
ery was not limited by the lien for 
charges). (5) Goods held in pawn. 
Rafel v. Nashville M. & F. Ins. Co., 
7 La. Ann. 244. (6) Goods held sub- 
ject to order of owner. Siter v. Mor- 
ris, 18 Pa. 218 (where the policy cov- 
ered ‘‘merchandise generally, and 
withcut exception, their own, or held 
in trust or on consignment’’). (7) 
Goods purchased on the joint account 
of insured and éthers. Millaudon v. 
ATIANCLC MINSs (COWL 8 luda gO 1, (8) 
Goods sold but not removed. Waring 
Ve todomnity BC ins so. tb New Ye 
606, 6 AmR 146 (insured sold some 
oil and received their pay, and the 
invoice and gauger’s certificates were 
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‘ igies are termed ‘‘floating policies;’’®! they cover 
property belonging to other persons coming into the 
possession of insured in trust after the issuance of 
the policy,®? but they frequently exclude liability for 
loss of goods which are otherwise specifically in- 

The insurance is not, however, merely on 

the interest of the one who takes out the policy, 

but covers the entire value of the property;°* and 
insured may recover such value, accounting to the 
real owner who sees fit to avail himself of the 
benefit of the insurance for any excess beyond the 
interest or liability of insured,®> although the in- 
surance may be so taken as to cover only the liabil- 
ity of insured and preclude. any recovery by him for 
The owner of the goods 


sured. 


the benefit of the owner.®® 


delivered to the purchasers, making, 
according to the custom of the trade, 
a complete delivery. The policy hav- 
ing a clause “sold but not removed” 
in the description of the insured 
property, it was held that plaintiffs 
were trustees for the purchasers). 
(9) Goods held by agent. Roberts v. 
Firemen’s Ins. Co., 165 Pa. 55, 30 A 
450, 44 AmSR 642 (where agent was 
employed to manage the store and 
carry on the business in his own 
name, but was required to keep an 
account of all his transactions, ac- 
count for profits, and turn over all 
property at the end of his employ- 
ment). (10) Goods held “on memo- 
randum” to be sold in name.of owner. 
Sloan ‘v. ‘Boston ‘Ins.,'Co., 186 Ill./.A, 
81 (although compensation of in- 
sured for selling goods was fixed ata 
certain proportion of profits). 

{[c] The term “goods on commis- 
sion” in a policy covers the entire 
interest in such as are so held. De 
Forest. v. Multon-F.. Ins;-Co:, IT) N.sY. 
Super. 94. : 

[dj] The phrase will not include 
(1) goods upon which a bank has ad- 
vanced money to be repaid upon a 
sale thereof. Waxahachie First Nat. 
Bank vy. Lancashire Ins. Co., 62 Tex. 
461. (2) Nor will it cover goods sold 
and delivered. Lockhart vy. Cooper, 
87 N. C. 149, 42 AmR 514. 

{e] Property for which insured is 
not liable-—Where a policy insured 
the property, interest, and legal lia- 
bility of a railrcad in property held by 
insured aS common carriers or ware- 
housemen, or under any bill of lad- 
ing, including all charges, either 
owned, advanced, or due to other 
lines of railroad, or steamboats, and 
two prior classes of property of all 
kinds belonging to insured, and for 
which insured might “be legally lia- 
ble,” the policy did not cover the 
interest of the owner of fiour held by 
the railroad company as warehouse- 
men, and for the loss of which it 
was not liable. Washburn-Crosby 
Co. v. Home Ins. Co., 199 Mass. 463, 
85 NE 592. 

{f{]1 Facts insufficient to show 
property held in trust. Burke v. Con- 
tinental Ins. Co., 184 N. Y. 77, 570, 
76 NE 1086 [rev 100 App. Div. 108, 
91 NYS 402]. 

91. Smith v. Carmack, (Tenn. Ch. 
A.) 64 SW 372. 

92. Johnson v. Stewart, 243 Pa. 
485, 90 A 349; Smith v. Carmack, 
(Tenn, Ch. A.) 64 SW 872. 

93. Macon F. Ins. Co. v. Powell, 
116 Ga. 703, 43 SE 738; United Un- 
derwriters’ Ins. Co. v. Powell, 94 Ga. 
359, 21 SE 565; Firemen’s Fund Ins, 
Co. v. Western Refrigerating Co., 162 
Aan 322, 44 NE 746 [rev 55 Ill, A. 
329]. 

fa] MTlustration.— Cotton. which, 
while stored in a particular ware- 
house, is covered by a policy of in- 
surance, does not, until by removal 
jt loses the protection thus afforded, 
come within the operation of a float- 
ing policy, which in express terms 
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[§ 83] 4. 


in General. 


to he’ covered,? 


stipulates that it shall not apply to 
any cotton which at the time of the 
loss is covered by any more specific 
insurance. .Macon FF... Ins. Co. V. 
Powell, 116 Ga. 703, 438 SE 73. 

94.) U, »S.\— California: Ins. Co: v. 
Union Compress Co., 133 U. S. 387, 
10 SCt 365, 33 L. ed. 730; Home Ins. 
Co. v. Baltimore Warehouse Co., 93 
U. S. 527, 28 L. ed. 868; Robbins v. 
Tiremen’s Fund Ins. Co., 20 F. Cas. 
No. 11,881, 16 Blatchf. 122. 

Md.—Hough vy. People’s F. Ins, Co., 
36 Md, 398. f 

N. Y.—Stillwell v. Staples, 19 N. Y. 
401 [rev 13 N.Y. Super, 63]; De- 
Forest v. Fulton F. Ins. Co., 1 N. Y. 
Super. 94. 

Pa.—Siter v. Morris, 13 Pa. 218: 

W: Va.,—Lueas v. Liverpool, etc., 
Ins. Co., 238 W. Va. 258, 48 AmR 383. 

Wis.—Kellner v. Philadelphia Fire 
Assoc., 128 Wis. 233, 106 NW 1060, 
116 AmSR 45; Johnston v. Charles 
Abreseh Co., 123 Wis. 130, 101 NW 
395, 107, “AmSR -.995, 68> LRA "934; 
Strohn v. Hartford F. Ins. Co., 33 
Wis. 648. 

Eng.—Waters v.. Monarch F., etc., 
Assur. ©o.,. 5 HV& .B. 800,85 “HEL 
870, 119 Reprint 705. 

And see cases infra note 95. 
Extrinsic evidence to identify: 
Interest in property held in trust see 

supra § ‘738. 

Eee imusured generally see supra 

95. -U., S.—California Ins. Co. v. 
Union Compress Co., Wy Su 38%, 
10 SCt 365, 33 L. ed. 730; Home Ins. 
Co. v. Baltimore Warehouse Co., 93 
U. S. 527, 23 L. ed. 868; Pelzer Mfg. 
Colyv. ‘St.jraul hoe Mos, Cop. 4. 
Fed. 271 [writ of error dism 149 U.S. 
785 mem, 13 SCt 1051 mem, 37 L. ed. 
957 mem]; Robbins v. Firemen’s 
Fund Ins. Co., 20 F, Cas. No. 11,881, 
16 Blatchf. 122. N 
pe ee srt dale v. Durand, 1 Port. 

La.—Lambeth v. Western M. & F. 
Insy (Cos 11 Robt 82 

Md.—Hough v. People’s F. Ing, Co., 
36 Md. 398. 

Mass.—Johnson v. Campbell, 120 
Mass. 449. 

N. Y.—Savage v. Corn Exch. F., 
CEC, VMS COnr Lier: Msg SUDOhon le a lieutte 
386 N. Y. 655]; Van Natta v. Mutual 
SCCULITY AOS O05. a Nee Via SU DET. 
490; DeForest v. Fulton F. Ins. Co., 
1 N. Y. Super. 94 

Pa.—Johnson v. Stewart, 243 Pa. 
485, 90 A 349; Pittsburgh Storage 
Co. v. Scottish Union, etc., Ins: “Co., 
168 Pa. 522, 32 A 58; McDonald vy. 
Williams, 18 Pa. Dist. 461. 

Tenn.—Lancaster Mills v. Mer- 
chants’ Cotton Press Co., 89 Tenn. 
1, 14 SW 317, 24 AmSR 586. 

W. Va.—Lucas v. Liverpool, etc., 
Ins. Co., 23 W. Va. 258, 48 AmR 383. 

Eng.—London, etc., R. Co. v. Glyn, 
1 E. & E. 652, 102 HCL 652, 120 Re- 
print 1054. 

And see supra § 5. 

[a] When recovery equals only 
loss of insured himself, on a policy 
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may adopt the benefit of the policy ever after a 
As a rule, no act or omission of the person 
procuring the insurance can defeat the recovery by 
the owner of the goods of his share of the proceeds.** 
Partnership Property.°® 
who insures partnership property in his own name, 
without any stipulation. or understanding that the 
insurance is for the benefit of the firm or his ¢o- 
partner, is presumed to have insured only his own 
interest in the property. 

[§ 84] EH. Property Covered ?—1. 


A partner 


Description 


The’ language of -the policy being 
chosen by insurer, it should be construed, if prac- 
ticable, so as to cover the subject matter intended 


and a policy which deseribes the 


en goods sold but not delivered, he 
need not account. for it to the pur- 
chaser. Reitenbach vy. Johnson, 129 
Mass, 316. 

96. Parks -v. General Interest 
Assur. Co., 5 Pick. (Mass.) 34; Minne- 
apolis, ete.» R.,Co.. v. Home.ins. Coz 
Bee Minn. 236, 56 NW 815, 22 LRA 

{a] Illustration.—Where plaintiff 
represented that he was in the habit 
cf receiving goods for salé and mak- 
ing advances upon them, and that he 
wished to obtain insurance on such 
goods to secure- himself against loss 
by fire, as the consignors might not 
be able to repay the advances, it was 
held, construing the policy and rep- 
resentations together, that the insur- 
ance attached to goods received by 
plaintiff as consignee, but that it 
covered only his interest in them, 
and not that of the consignors. Parks 
v. General Interest Assur. Co., 5 Pick, 
(Mass.) 34. 

97. Watkins v. Durand, 1 Port. 
(Ala.) 251. eee 

98. Snow vy. Carr, 61 Ala. 36: 
AmR 3. ee 
: se Capacity to insure see supra 

Insurable interest see supra § 20. 

1. La.—Millaudon y- Atlantic Ins. 
Coy 8 ate OD be 

e.—Bailey v. Hope Ins. i 
Me. 474. Pee ee 

Md.—Firemen’s Ins. Co. vy. Floss 
$7 Ma. 403, 10 A 139, 1 AmSR 398: 

altimore FE. Ins. Co. yv. 

16 Ma. i. oe 
ass.—Clement v. British America 
Assur. Co., 141 Mass. 298, 5 NE 847. 

Mich.—Peoria M. & F. Ins. Co. v 

Hall, 12 Mich. 202. Sig 

- Y¥.—Germania ¥F., Ins. Co. .v 
Home Ins. Co., 144 N. Y. 195, 39 NE 
77, 48 AMSR 749, 26 LRA 591; Burgh- 
er v. Columbian Ins. Co., 17 Barb. 
274; Irving v. Excelsior FE. Ins. Cot 
yagi a eapen 507. 

-—Weod v. Rutland, ete., 
F, Ins. Co., 31 Vt. 552. Eek, 

nt.—Stillman vy. Agricul 
Co., 16 Ont. 145. i pegs io 

2. Cross references: 
my idanee to aid description see supra 


Misdescription as breach of war- 
ranty see infra §§ 202, 203. 
Reformation of policy see infra § 
101 et seq. 
3. U. S—wNelson vy. Continental 
Ins. Co., 182 Fed. 783, 10 i 
31 LRANS 598. 7 ere ee 
a.—Aachen, ete. F. Ins. Co. v 
Arabian Toilet Goods a : ae 
395, Vas s Co 0 Ala. A. 
ll.—American Ins. Co. v. Egyp- 
tian Lodge No. 802 I. O. 3 
Ill. A. 161. cee one ae 
Kan.—West v. Springfield F. & M. 
Ins. Co., 104 Kan. 157, 178 P 423, 
Ky.—4®tna Ins. Co. vy. Jackson, 16. 
B. Mon. 242; Springfield F. Ins, Co. 
v, Crozier, 12 KyL 143. 
Minn.—Trost v. Delaware Farmers” 
Mut. 2. Ins,.Co.3. 13% Minnis? : 
ae ge 08, 163 


el A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 84] 


property -in comprehensive terms, or under a gen- 
covers whatever is 
known by such general name or is necessarily or 
reasonably presumed to be within the terms used 
and within the intention of the parties. But the 
description will not be extended so as to include 
property plainly not within the terms of the policy 
and which could not reasonably have been within 
the contemplation of the parties;> and where the 


eral designation, 
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commonly 


erty,’° the rule 


policy enumerates specific articles, property not so 
Miss.—Shivers v. Farmers’ Mut. F.] tan Ins. Co., 45 Ill, 305; Liebenstein 


Ins. Co., £9 Miss. 744, 758, 55 S 965 
{quot Cyc]. ‘ 
Mo.—Smith v. Caledonian Ins. Co., 
195 Mo. A. 379, 191 SW 1034; Still v. 
‘Connecticut F. Ins, Co., 185 Mo. A. 
550, 553, 172 SW 625 [cit Cyc]; Ideal 


Pump, ete. Mfg. Co. v:. American 
Cent. Ins. Co., 167 Mo, A. 566, 152 
SW 408. : 


N. Y.—Saunders v. Agricultural 
Ins. Co., 39 App.. Div. 631, 57 NYS 
683 [rev on other grounds 167 N. Y. 
261, 60 NE 635]; Wicks v. London, 
RCs LNs. YOO. fil 1 CONEY S76 3% 

Oh.—Globe-Rutgers F. Ins. Co. v. 
Sherwin-Williams Co., 23 Oh. Cir. Ct. 
N.S. 390. 

Okl.—Capital F. Ins. Co. v. Carroll, 
26 Okl. 286, 109 P 535. 

Pa.—Franklin F. Ins. Co. v. Upde- 
graff, 43 Pa. 350. 

Tex.—Philadelphia Underwriters v. 
Ht. Worth,, etc., R. Co., 31, Tex. Civ. 
A. 104, 71 SW 419. 


Vt.—Williams Mfg. Co. v. Insur- 
ance Co. of North America, 106 A 
657. 


Wash.—Violette v. Queen Ins. Co., 
96 Wash. 303, 165..P 65, [cit Cye]; 
Montana Stables y. Union Assur. 
Soc., 53 Wash. 274, 101 P 882. 

fa] MDlustrations.—(1) A _ policy 
stating in the typewritten portion 
that it covered “awnings attached 
to” the building, and in the printed 
portion that it did not cover “awn- 
ings held in storage or for repairs,” 
embraced awnings stored in the 
building, but which were attached to 
the building when awnings were re- 
quired. Wicks v. London, etce., F. Ins. 
@o.,° 111 NYS 63.” (2). A policy on 
stock cars will cover cars not in ac- 
tual use, but standing on storage 
tracks. Philadelphia Underwriters 
PARENT VOLE ele, kt. CO. colon Lex, 
Civ. A. 104, 71 SW 419. (3) Where 
a fire policy described the building 
insured as one with boiler house at- 
tached and the boiler house was 
joined to a veneer mill by a closed 
runway and connected with a saw- 
mill by piping, the word “attached” 
must be accepted as meaning “an- 
nexed” and not ‘connected,’ so that 
the veneer mill rather than sawmill 
was indicated by such description. 
Williams Mfg. Co. vy. Insurance Co, 
of North America, (Vt.) 106 A 657. 

[b] Express exceptions.—Under a 
policy specifying various farm chat- 
tels and implements covered thereby, 
and excluding’ threshing machines 
and engines, gasoline and steam 
power engines and machines, a corn 
shredding machine operated by a 
gasoline engine, although it might be 
operated by horse power, was “a 
gasoline and steam power machine,” 
and hence not covered by _ policy. 
West v. Springfield F. & M. Ins. Co., 
104 Kan. 157, 178 P 423. 

4. U. S.—Plinsky v. Germania F. 
& M: Ins. Co., 32 Fed. 47. 

Ala.—German-American Ins. Co. v. 
Commercial F. Ins. Co., 95 Ala. 469, 
TiS 117, 16: LRA 291: Capital City 
‘Ins. Co. v. Caldwell, 95 Ala. 77, 10 
S 355; Commercial F. Ins.’ Co, v. Al- 
Jen, 80 Ala. 571, 1S 202; James River 
Ins. Co. v. Merrit, 47 Ala. 387. 

Cal.—Menk v. Home Ins. Co., 76 
Cal. 150, 14 P 837, 18 P 147, 9 AmSR 
158; Claffey v. Hartford Ins. Co., 68 
Cal. 169." ; 

Ill. Phoenix Ins. Co. v._ Favorite, 
49 Ill. 259; Liebenstein v. Metropoli- 


wrought 


Vil (Balticam. olnis., Coy 45>. Ly 308; 
Peoria M. & F. Ins. Co. v. Lewis, 18 
TS 53), 

Iowa.—Davis v. Anchor Mut. F. 
Ins. Co., 96 Iowa 70, 64 NW 687; 
Reynolds v. Iowa, etc., Ins. Co., 80 
Iowa 563, 46 NW 659; Hewitt v. 
Watertown FE. Ins. Co., 55 Iowa 323, 
7 NW 596, 39 AmR 174. 

Ky.—Astna Ins. Co. y. Jackson, 16 
B. Mon. 242, 

La.—Monteleone vy. Royal Ins. Co., 
47 La. Ann. 1563, 18 S 472, 56 LRA 
784; Clarke v. Firemen’s Ins. Co., 18 
La. 431; Workman v. Insurance Co., 
2 La, 507, 22 AmD: 141. 

Md.—Planters’ Mut. 
Engle, 52 Md. 468. 

Mass.—Westfield Cigar Co. v. In- 


Ins. Co. |v. 


surance Co. of North America, 165 
Mass. 541, 48 NE 504; Lovewell v. 
Westchester F. Ins. Co., 124 Mass. 


418, 26 AmR 671; Seavey v. Central 
Mut. F. Ins. Co., 111 Mass. 540; Bur- 
gess v. Alliance Ins. Co., 10 Allen 
221; West v. Old Colony Ins. Co., 9 
Allen 316; Blake v. Exchange Mut. 
Ins: Co.,° 22: Gray, 265;., White Vv. 
Springfield Mut. F. Assur. Co., 8 Gray 
566. 

Mich.—Cronin vy. Philadelphia Fire 
Assoc., 112 Mich. 106, 70 NW 448. 

Minn.—Review Printing Co. v. 
Hartford F: Ins. Co., 133° Minn. 213, 
158 NW 39; Pettit v. State Ins. Co., 
41 Minn. 299, 43 NW 878, 19 InsLJ 138. 

Mo.—Marsh Oil Co. v. Attna Ins. 
Co., 79 Mo. A. 21. 

N. Y.—Buchanan v. Exchange F. 
Ins. Co., 61 N. Y. 26; Bigler v. New 
York Cent. Ins. Co., 20 Barb. 635 [aif 
22 N. Y.° 402]; Ervin v. New York 
Genti-Ins-Co., 3, Thomps..& ,C. 2133 
Webb v. National F. Ins. Co., 4 N. Y. 
Super. 497. 

Pa.—Meadoweraft v. Standard F. 
mesitCoy, 642 Par 91. 


R. I—Eddy St. Iron Fdy. v. 
Farmers’ Mut. &, “Ins.;1Co:7)5 RR. T 
426. 

Ss. D. — Minneapolis Threshing 


Mach. Co. v. Darnall, 13 S. D. 279, 83 


NW 266. 
Tex.—Continental Ins. Co. v. Pruitt, 


65 Tex. 125; Mecca F. Ins. Co. v. 
Hamlin First State Bank, (Civ. A.) 
135 SW 1083. 


Wis.—Home Mut. Ins. Co. v.. Roe, 
71 Wis. 33, 36 NW 594. 

[a] Insurer may he presumed to 
kmow the meaning of the terms used 
in designating the subject matter as 
acquired by universal or established 
usage. Mooney v. Howard Ins. Co., 
138 Mass. 375, 52 AmR 277. 

[b] Guano may be shown to in- 
clude other. fertilizers. Planters’ 
Mut. Ins. Co. v. Engle, 52 Md. 468. 

[c] “Vegetable and roots. pre- 
pared or otherwise,’ include pink- 
root. Klett v. Delaware Ins. Co., 23 
Pa, 262. 

{d] ‘Timber.—Where a policy cov- 
ering timbers in process of being 
into the construction of a 
vessel mentioned locust, capstans of 
locust partly prepared were held to 
be included. Webb v. National F. 
Ins. Co., 4 N. Y. Super. 497. 

5. Ind.—Nappanee Furniture Co. 
vy. Vernen Ins. Co., 10 Ind. A. 319, 37 
NE 1064. 

Miss.—tna Ins. Co. v. Heidelberg, 
112 Miss. 46, 72°S 852, LRA1917B 253 
[mod on suggestion of error 72 § 
470]. 


designated will not as a rule be covered.* 
of ejusdem generis, that general words used after 
specific terms are limited to things of like kind and 
nature with those specified,* applies to the deserip- 
tion of property insured,® but must yield to the rule 
that the policy must be construed as a whole.® 
portion of the description which is false may be 
disregarded, if enough remains to identify the prop- 
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The rule 


A 


being to support the contraet of 


N. H.—Huckins vy. 
ins. Co., <3), N.qH. 288. 

N. Y.—Sherlock v. German-Ameri- 
can Ins. €o., 21 App. Div. 18; 47 NYS 
315 [aff 162 N. Y. 656 mem, 57 NE 
1124 mem]; Coit v. Commercial Ins. 
Co., 7 Johns. 385, 5 AmD 282. 

Pa.—Weisenberger vy. Harmony F. 
& M. Ins. Co., 56 Pa. 442. 

Tex.—American F. Ins. Co. v. Bell, 
33 Tex. Civ. A..11, 75 SW 319. 

Wis.—Chandos vy. American F. Ins. 
et 84 Wis. 184, 54 NW 390, 19 LRA 

{a] Milustrations—(1) A _ policy 
on “oil in barrels” will not cover oil 
otherwise contained. Weisenberger 
v. Harmony F. & M. Ins. Co., 56 Pa. 
442. (2) Where the policy described, 
“English, American, and West India 
goods,’ there could be no recovery 
for spices not of either of those 
classes. Huckins v. People’s Mut. F. 
Ins. ‘€o.,; 31) No Het 238; 

[b] Permission to erect ware- 
house to be insured under policy.— 
Where insurance is issued for a 
specified amount, and this amount is, 
by the terms of the policy, divided 
among certain designated buildings, 
so that the total amount is ex- 
hausted, permission in the instru- 
ment to erect on the premises a ware- 
house “to be insured under this pol- 
icy” does not extend the insurance 
to include such warehouse. Nap- 
panee Furniture Co. v. Vernon Ins, 
Co., 10 Ind. A. 319, 37 NE 1064. 

6. American Ins. Co. v. Hornbar- 
ger, 85 Ark. 337, 108 SW 213. 

[a] MIlustration.—An insured, un- 
der a policy insuring horses, mules, 
hay, wagons, buggies, harness, and 
corn in a certain barn, cannot recover 
for damages to saddles, nor for the 
loss of lap robes or whips, nor for 
the use of a horse, nor for the loss 
of business and its profits. Ameri- 
ean Ins. Co. v. Hornbarger, 85 Ark. 
337, 108 SW 213. And see infra § 89. 

7. See Contracts § 501. 

8. Emery v. American Ins. Co., 
177 Iowa 4, 158 NW 748; Ertischek v. 
New Hampshire F. Ins. Co., 179 App. 
Div. 827, 167 NYS 58 [rev 98 Misc. 
279, 162 NYS 1047, and rearg den 
167 NYS 1098 mem]. 

[a] Rule applied.—(1) The term 
“all other merchandise” in a policy 
of fire insurance on “stock of fruit 
and vegetables ...and all other 
merchandise,’ had reference to the 
same kind of merchandise and did 
not cover a loss of ice cream. 
Emery v. American Ins. Co., 177 Iowa 
4, 158 NW 748. (2) The term “sup- 
plies” in a policy insuring laces, 
trimmings and embroideries, includ- 
ing samples and supplies, does not 
cover benzine kept in violation of the 
policy, although it was necessarily 
kept to dye laces. Ertischek v. New 
Hampshire F. Ins. Co., 179 App. Div. 
827, 167 NYS 58 [rev 98 Mise. 279, 
162 NYS 1047, and rearg den 167 
NYS 10398 mem]. 


People’s Mut. 


9. Emery v. American Ins. Co., 
177 Iowa 4, 158 NW 748. And gee 
supra § 69. 

10. Cal.—Hatch v. New Zealand 


InsnCos Gut Calmdogede br 40d . j 
Ill.— Zeigler v. Clinton Mut. Coun- 
ty BE Ins4 Cos, 84 TAA 4 49: 
Kan.—American Cent. Ins. 
McLanathan, 11 Kan. 533, < 
Mass.—Heath -v. Franklin Ins. Co., 
1) Cush.267, 


Co. v. 
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indemnity when possible." 


Minn.—Schreiber v. German-Amer- 
ican Hail Ins. Co., 43 Minn. 367, 45 
NW 708. 

Miss.—Shivers v. Farmers’ Mut. F, 
Ins. Co., 99 Miss. 744, 758, 55 S 965 
[quot Cyc]. 

N. Y.—Bryce v. Lorillard F. Ins. 
Co., 55 N. Y. 240, 14 AmR 249; Cur- 
nen v. Law Union, etc., Ins. Co., 159 
App. Div. 493, 144 NYS 499; Yonkers, 
ete., F. Ins.”°Co. v. Hoffman F. Ins. 
Co., 29 N. Y. Super. 316. 

Tex.—Home Ins., etce., Co. v. Lewis, 
48 Tex. 622. 

[a] Location of property.—(1) If 
there is enough in the description to 
correct by construction a mistake in 
the number of the block insured the 
false part does not affect the validity 
of the contract. Texas Banking, etc., 
Co. v. Stone, 49 Tex. 4; Home Ins., 
etc., Co. v. Lewis, 28 Tex. 622. (2) 
A building was described in the pol- 
icy as “situate at the corner of 
Charles Street and the Western Ave- 
nue, in Boston. A cabinet maker’s 
shop is in the building.” It was held 
that the latter words might be re- 
jected, and the policy would attach 
to the building which it was intended 
to insure, although there was no such 
shop therein. Heath v. Franklin Ins. 
Co.,, 1 Cush. (Mass.) 257, 258, 

Misdescription as breach of war- 
ranty see infra §§ 202, 203. 

11. See cases supra note 10. And 
see generally supra § 70. 

12. .Amusement Syndicate Co. v. 
Prussian Nat. Ins. Co., 85 Kan. 367, 
116 P 620. 

{a] Policy within statute.—A pol- 
icy upon a building used for a the- 
ater, stores, and offices, providing 
that, in the event of a fire, insurer’s 
liability should be measured by the 
loss of rent until the building was 
rebuilt or repaired, is a policy writ- 
ten upon “real property” within the 
meaning of the statute. Amusement 
Syndicate Co. v. Prussian Nat. Ins. 
Co., 85 Kan. 367; 116 P 620, 85 Kan. 
616, 118 P 76. 

13. Iowa.—McLaughlin v. Ameri- 
can F.. Ins. Co., 126 Iowa 149, 101 NW 
765, 106 AmSR 344. 

La.—Woodruff  v. 
€o},, 5a. Ann: 697: 

Mo.—Marsh Oil Co. v. Adtna Ins. 
Co., 79 Mo. A. 21. 

N. H.—Goodall v. New England 
Mute inssiCo!, 25 INT He 169. 

Pa.—Shanahan v. Agricultural Ins, 
Co., 6 Pa. Super. 65. 

14. McLaughlin v. American F. 
Ins. Co., 126 Iowa 149, 101 NW 765, 
106 AmSR 344; Taylor v. State Ins. 
Co., 98 Iowa 521, 67 NW 577, 60 
AmSR 210; Warner v. Peoria M. & F. 
Ins. Co., 14 Wis. 318. 

15. Ark.—American Ins. Co. v. 
Dillahunty, 89 Ark. 416, 117 SW 245; 
Arkansas, Mut. #. Ins. Co. v.- Clai- 
borne. 82 Ark. 150, 100 SW 751. 

Cal.—Menk v. Home Ins. Co., 76 
cee 507 4 Pe 837, 18: P 117, 9 Ams 

La.—Workman v. Insurance Co., 2 
La. 507, 22 AmD 141. 

Minn.—Coleman v. Retail Lumber- 


Columbus _ Ins. 


And in some jurisdic- 
tions the statute provides that a failure to correctly 
describe the property in a policy insuring real 
property shall not be a defense where the de- 
scription is sufficient to enable a person of ordinary 
intelligence to identify it? Merely clerical errors 
or mistakes may be corrected even after loss,** and 
such ebdrrection may be made by a general agent of 
insurer having authority to issue policies. 
description in the application #* if made a part of 
the policy,® or in a former policy,‘’ may be re- 
ferred to for the purpose of defining the subject 
matter to which the policy relates; and the identity 
of a building as shown on a map referred to in the 
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may be liable.1® 


The 


men’s Ins. Assoc., 77 Minn. 31, 79 NW 
588. 

Pa.—Howard F. Ins. Co. v. Bruner, 
23 Pa. 50. 

[a] ®he description may limit the 
insurance to a condition of the prop- 
erty, as a threshing machine ‘while 
not in use.” Minneapolis Threshing 
Mach. Co. v. Firemen’s Ins. Co., 57 
Minn. 35, 58 NW 819, 47 AmSR 572, 
238 LRA 576. 

16. Trost v. Delaware Farmers’ 
Mut. F. Ins. Co., 137 Minn. 208, 163 
NW 290; Coleman v. Retail Lumber- 
men’s Ins. Assoc., 77 Minn. 31, 79 NW 
588. 

Application as part of contract see 
supra § 77. 

17. Saunders v. Agricultural Ins. 
Co., 167 N. Y. 261, 60 NE 6385 [rev 
39 App. Div. 631 mem, 57 NYS 683]; 
Williams Mfg. Co. v. Insurance Co. 
of North America, (Vt.) 196 A 657. 

18. Bumpus v. American Cent. 
Ins. Co., 108 Me. 217, 79 A 848. 

19. Phenix Ins, Co. v. Belt R. Co., 
182 Ill. 33, 54 NH 1046 [aff 82 Ill. A. 
265]; Com. v. Hide, etc., Ins. Co., 112 
Mass. 136, 17 AmR 72; Farmers’ L. 
& T. Co. v. Harmony F. & M. Ins. 


Co, Sle Barbarss “Lafie4Le Nw Ye 619 
mem]. 

{a] A policy insuring freight 
cars “owned or used’ by a railroad 


company covers cars belonging to an- 
other company, but in the possession 
of the first company and used by it 
as a common carrier. Com. vy. Hide, 
etc., Ins. Co., 112 Mass. 136, 17 AmR 
72. 
aa, held in trust see supra 


20. Home Ins. Co. v. Peoria, etc., 
R. Co., 178 Ill. 64, 52 NE 862 [Laff 78 
Pi AR Vode 
Tllustration.—A policy, pro- 
viding a certain amount of insurance 
“on freight cars .... the property of 
other roads... for which the as- 
sured are or may be liable, while on 
the line of their road,’ insures the 
cars, and not the liability thereon of 
assured, a railroad company doing a 
terminal business, taking cars over 
its tracks in a city to manufactories 
and elevators. Home Ins. Co. v. Pe- 
oria, ete., Ry. Co., 178 Ill. 64, 52 NE 
862 [aff 78 Ill. A. 137]. 

21. Minneapolis, ete, R. Co. v. 
Home Ins. Co., 55 Minn. 236, 56 NW 
815, 22. RAY 390: 

22. See cases infra this note. 

[a] A fishing scow may be in- 
cluded in the term “building,” and 
thereby made subject to the terms of 
the policy. Enos v. Sun F. Ins. Co., 
67 Cal. 621, 8 P 379 (evidence that 
scows similar to the one in question 
were used and occupied as houses 
and places of residence admissible). 

{[b] “Farm buildings” does not in- 
clude incubator.—An acre of land is 
not a farm, nor an incubator a farm 
building, within the term of a stat- 
ute limiting the scope of mutual fire 
policies to farm buildings and their 
contents. O’Neil v. Pleasant Prairie 
Mut. F. Ins. Co., 71 Wis. 621, 38 NW 
345 (it was here held that a man was 


policy will prevail in case bigul 

Insurance of property for which insured may be 
liable. A policy may insure property of others in 
the possession of insured, and for which insured 


[§§ 84-85 


of ambiguity.*8 


Such a policy insures the property 


and not the liability of insured in respect thereto.”° 
A policy covering insured’s liability as a carrier of 
grain does not embrace its risks on a contract pre- 
viously made to insure the grain.** 

[§ 85] 2. Buildings and Appurtenances—a. In 
General. A policy insuring a ‘‘building’’ ” covers 
the entire structure, although it consists of several 
parts, if the parts are so joined as to be used as 
one and devoted to a common purpose.”* 


So the 


not a farmer, and his place was not 
a farm, unless he cultivated or used 
a considerable tract of land “in some 
one of the usually recognized ways 
of farming”’’). ; 

23. Ala.—Commercial F. Ins. Co. 
v. Allen, 80 Ala. 571, 1 S 202. 

Ky.—Prussian Nat. Ins. Co. v. Ter- 
rell, 142 Ky. 732, 135 SW 416. 

La.—Monteleone v. Royal Ins. Co., 
47 La. Ann. 1563, 18 S 472, 56 LRA 
784; Workman v. Insurance Co., 2 La. 
507, 22°AmD 141. 

Me.—Robinson vy. Pennsylvania Ins. 
Co., 87 Me. 399, 82 A 996. 

Mass.—White v. Springfield Mut. 
F. Assur. Co., 8 Gray 566. 

Minn.—Pettit v. State Ins. Co., 41 
Minn. 299, 48 NW 3878. 

Mo.—Smith v. Caledonian Ins. Co., 
195 Mo. A. 379, 191 SW 1034; Still v. 


Connecticut F. Ins. Co., 185 Mo. A. 
550, 172 SW 625. 

IN. JA. A. Griftines Fone Comes 
liverpool, etc., Insai@o.w6s Nw dese 


368, 54 A 409; Garrison y. Farmers’ 
ae EK. Ins. (Co., 56 Nif3. ke 2eo 2s. 
N. Y.—Nelson vy. Traders’ Ins. Co., 
86 App. Div. 66, 88 NYS 220 [aff 181 
N. Y. 472, 74 NE 421], 
Can.— tna Ins. Co. vy. Atty.-Gen., 


18 Can. S. C. 707. 


_{a] Where the description is suffi- 
cient to identify the building insured, 
every part is necessarily covered, in- 
eluding an addition erected prior to 
the issuance of the policy. Prussian 
Nat. Ins. Co. v. Terrell, 142 Ky. 732, 
135 SW 416. i 

[b] Ilustration.—Defendant com- 
pany reinsured a five story ware- 
house, which was divided into three 
compartments by two partition walls, 
but having a common outer wall. 

Doors eight feet square opened be- 
tween the compartments on each 
floor. The stores, under a common 
name, were known as Nos. 1, 2, and 
3, and were under one management. 
It was held that the stores consti- 
tuted but one building under the re- 
insurance contract. German-Ameri- 
can Ins. Co. v. Commercial F. Ins. 
ai! 95 Ala. 469, 11 S-117, 16 LRA 

{c] A policy on a “wood house” 
covers a carriage house and wood 
house combined, but commonly known 

Fy wees Sper White v. Spring- 

ut. 5 ssur. EA 

(Mass.) 566. me prey 

[a] A policy on the “main build- 
ing” of an asylum was held to cover 
rugs pengne room, kitchen, and 
aundry. tna Ins. Co. v. - 

18 Can. S. C. 707, a eee 
Alli es kitchen annexed to a dwell- 
ing house is a part of the house. 
chase v. Hamilton Ins. Co., 20 N. Y. 


_ lf] A cellar, if there is one under 
the edifice insured, is also included in 
the term “house” or “building.” 
penedict v. Ocean Ins. Co., 31 N. Y. 

[eg] Walls.—(1) A 
front and rear buildings 
necting walls. 


policy on 
covers con- 
Monteleone v. Royal 


ry : er) 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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term ‘‘factory’’? may apply to several buildings 
when they are used in connection with each other 
for a common purpose.24 Although a building part- 
ly destroyed may be insured,”> a policy on a build- 
ing is an insurance on the building as such, and 
not on the material of which it is composed.2¢ 
But if a policy on a building in process of altera- 
tion includes ‘‘material entering into the construe- 
tion of the same’’ material assembled on the prem- 
ises to be incorporated into the building will be 
treated as a part of the realty in case of loss.27 
And where insurance is taken out on a partly de- 
stroyed building in course of restoration, the con- 
tract may be so worded as to cover the new material 
to be put into the building and not the building 
itself.2° Insurance of an unfinished building or 
structure will not include the material intended for 
use therein, but not actually used,?*. although such 
materials are in an adjacent building which is also 


Ins. Co., 47 La. Ann. 1568, 18 S 472; 
56 LRA.:784. (2) Cellar walls are 
included. Ervin v. New York Cent. 
aie Con, 3) Thompsy |&. Cs CNet Y.) 

[h] A wooden awning projected 
Over the sidewalk, supported on pil- 
lars sunk into the ground, with raft- 
ers extending into the walls of the 
building, is covered. Commercial F. 


InmsiCo. ve PAdien, “80 Alas i571, 2S 
202. 
[i] Complete building in process 


of alteration which at all times com- 
posed one structure is within rule. 
Smith v. Caledonian Ins. Co., 195 Mo. 
A. 379, 191 SW 1034. : 

{iji] An exception of decoration to 
walls and ceilings does not cover the 
painting of the outside of the build- 


ing. Sherlock v. German-American 
Ae eee © Oss eunL Oba au an tly OD Ones Oulgper NED 
1124, 

[k] Question of fact.—The fact 


that a building was one hundred and 
eighty-nine feet away and partly 
used for other purposes does not pre- 
vent its'’being regarded as belonging 
to the dwelling house. The question 
must. be submitted to the jury; it is 
not a question of law. Robinson v. 
Pennsylvania Ins. Co., 87 Me. 399, 32 
HA 99:6. 

24, Liebenstein v. Metropolitan 
Ins. Co., 45 Ill. 305; Liebenstein v. 
Baltic F. Ins. Co., 45 Ill. 301. 

* 25. Hamburg-Bremen F. Ins. Co. 
vy. Garlington, 66 Tex. 103, 18 SW 
337, 59 AmR 613 (where the building 
had been partly destroyed by fire, 
and while in that condition a policy 
was issued upon it as a “‘building’’). 

26. O’Keefe v. Liverpool, etc., Ins, 
Co., 140 Mo. 558, 41 SW 922, 39 LRA 
819; Nave v. Home Mut. Ins. Co., 37 
Mo. 430, 90 AmD 394; Evanston Golf 
Club v. Home Ins. Co., 119 Mo. A. 
175, 95 SW 980. 

27. Smith v. Caledonian Ins. Co., 
195 Mo. A. 379, 191 SW 1034. 

28. Mixon v. St. Paul F. & M. Ins. 
Co., 147 La. 302, 84 S 790. 

[a] Illustration—Where, on ap- 
plication of a building contractor 
who had contracted to restore partly 
destroyed building to its original con- 
dition, a “binder” was issued by _in- 
surer as a regular policy pending 
issuance of the standard policy re- 
quired by law, with “rider” attached 
containing ‘builders’ risks” clause 
describing the property insured as 
the building “‘in course of construc- 
tion, including lumber, brick and 
building material in the building and 
on the premises adjacent thereto, to 
be used in the construction of said 
building,’ insurer was not liable to 
owner for value of such partly de- 
stroyed property on its destruction 
before new work, except to a nom- 
inal extent, had been put into the 
building, the risk covered by such 
policy being the builder’s, and not the 
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insured.?° 
structure.*1 


building.®8 


used as a part 


Owner’s. Mixon v. St. Paul F. & M. 
Inis.f Cots 47 Tat 302; 84)S1790. 

29. Mason v. Franklin F. Ins. Co., 
12 Gill & J. (Md.) 468; Hood v. Man- 
hattan F} Ins. Co., 11-N. Y. 532; Bil- 
maker y. Franklin F. Ins. Co., 5 Pa. 


183. 
Ellmaker y. Franklin F. Ins. 
Oo, Abe Ba. 1133. 

31. Frost’s Detroit Lumber, etc., 
Works v. Millers, etc., Ins. Co., 
Minn. 300, 34 NW 35, 5 AmSR 846; 
Bode v. Firemen’s Ins. Co., 103 Mo. 
A. 289, 77 SW 116; Hood v. Manhat- 
tan? Wa Ins}, (Col, LigiNe. ¥.1.532;;. wil 
liams Mfg. Co. v. Insurance Co, of 
North America, (Vt.) 106 A 657. 

[a] “An incomplete structure may 
be insured as a building.” Williams 
Mfg. Co. v. Insurance Co. of North 
America, (Vt.) 106 A 657, 658. 

32. Saunders v. Agricultural Ins. 
Cons2#Apps Dive 223; oF ONY o— Foo. 

33. Cal.—Taylor v. Northwestern 
Nat-wins, Con o4eCaln AnwATty. U6 feck 
899. 

Ky.—Georgia Home Ins. Co. v. 
Mayfield Planing Mills, 119 SW 1190. 

Me.—Bickford v. Atna Ins. Co., 
101 Me. 124, 63 A 552, 8 AnnCas 
92. : 

Mich.—Shepard v. Germania F. 
Ins. Co., 165. Mich. 172, 180 NW _ 626, 
33 LRANS 156; Hannan v. West- 
chester F. Ins. Co., 81 Mich. 561, 45 
NW 1122; Hannan v. Williamsburgh 
City F. Ins. Co., 81 Mich. 556, 45 NW 
1£:120;.9 LAR AFL27. 2% 

Minn.—Broadwater y. Lion F, Ins, 
Co., 34 Minn. 465, 26 NW 455. 

N. H.—Marsh v. Concord Mut. F. 
Ins, Go..1L.N. EL. 253, 519 Al 898. 

N. Y.—Alterman v. Home Ins. Co., 
112 Misc. 445, 1838 NYS 62. 

Wash.—Montana Stables v. Union 
Assur. Soc., 53 Wash. 274, 101 P 882; 
Ferguson v. Lumbermen’s Ins. Co., 
45 Wash. 209, 88 P 128. 

Wis.—Home Mut. Ins. Co. v. Roe, 
71 Wis. 83, 36 NW 594. 

[a] Tllustrations.—(1) Insurance 
on a “one-story brick building and its 
additions adjoining and communicat- 
ing with the foundations” included a 
wooden building used in connection 
with, situated five to eight feet in the 
rear of, and connected by an inclosed 
passageway with, the brick building. 
Shepard v. Germania F. Ins. Co., 165 
Mich. 172, 130 NW 626, 33 LRANS 
156. (2) A policy insuring a_ store 
and stock of goods providing for in- 
surance on the building and its addi- 
tions adjoining and communicating 
includes a shed erected by insured 
for the purpose of storing groceries, 
a few feet from the main building 
and not connected with it except by 
a removable board used for passing 
groceries. Taylor_ Vv. Northwestern 
Nat. Ins: -Co,, 34.Cal.eA.s 4017 L167 .P 


899. 
{[b] A planing mill was held to be 


an addition to a sawmill, where the 


[26C.J.] 89 


But such a policy covers the finished 
A policy on a barn and wagon house 
and grain therein does not apply to a dwelling 
house or the grain stored in it.3? 

[§ 86] b. Additions. 
dition’? within the meaning of a policy insuring 
buildings and additions depends upon the character 
of the structure and the manner in which it is 
connected with and used in reference to the main 
Thus it has been held that the term 
includes a warehouse separate from the main build- 
ing but attached to it by strips nailed together ;34 
a boiler room connected with a laundry by a steam 
pipe and an overhead arch;** an engine house and 
dry house connected with the insured mill by a 
movable bridge;*° a tobacco factory adjoining and 
communicating with 
building detached from the main building ®’ but 


What constitutes an ‘‘ad- 


the insured dwelling;37 a 


Otieatss? 


two buildings were eighteen inches 
apart. and a belt which operated the 
machinery in the planing mill ex- 
tended from the sawmill. Ferguson 
v. Lumbermen’s Ins. Co., 45 Wash. 
209, 88 P 128. 

{c] Outbuildings included.—In the 
rear of the main building were suc- 
cessively a laundry, a woodshed, and 
a part used as a carriage house and 
stalls all under the same roof and 
communicating by doors. Above the 
carriage house was the bedroom of 
the hired man, who was also a house 
servant, and had in his room gas and 
speaking tubes connecting with the 
rest of the building. The court said: 
“I am not prepared to say that the 
words ‘occupied as a dwelling house,’ 
when used in a. policy of insurance, 
necessarily exclude the idea that 
some part of the building may be 
used as a stable. If the family live 
in the building, it is not deprived of 
its character of a dwelling because 
the domestic animals are also housed 


But in general the term 


there.” Hannan vy. Westchester F. 
Ins. Co., 81 Mich. 561, 45 NW 1122; 
Hannan v. Williamsburgh City ¥. 
Ins. Co., 81 Mich. 556, 45 NW 1120, 
9. LRA T2275 / 

{[d] The word “attached,” in a 


policy on a two story building, and\ 
“additions attached thereto,” used as 
a stable, having the meaning of ‘‘con- 
nected with” or ‘joined to,” the pol- 
icy covers an extension of the main 
floor, by means of an excavation, 
partly of unoccupied higher ground, 
the same then being planked over and 
and partly under another building on 
higher ground. Montana Stables v. 
Union Assur. Soc., 53 Wash. 274, 101 
P 882. 

[fe] “Building and extension” 
covers a building on a lot in the rear, 
though not attached to the front of 
the building. Alterman v. Home Ins. 
Co., 112 Mise. 445, 183 NYS 62. 

{f] Buildings “detached” held to 
mean detached from other buildings, 
and not from one another. Broad- 
water v. Lion F. Ins. Co., 34 Minn. 
465, 26 NW 455. 

Property located in additions see 
infra § 93 


34. Cargill v. Millers’, etc, Mut. 
Ins. Co., 88 Minn. 90, 22 NW 6. 
85. Guthrie Laundry Co. yv. Lon- 


don Northern Assur. Co., 17 Okl. 57, 
87 P 649, 10 AnnCas 936, 

36. Marsh v. Concord Mut. F. Ins. 
Co., 71 N. H. 253, 51 -A 898; Marsh v. 
New Hampshire F. Ins. Co., 70 N. H. 
590, 49 A 88. 

37. Carpenter v. Allemannia F. 
Ins Co, 56) Par 375. 26 ANS 1 

88. Hannon v. Hartford F. Ins. 
Go., 41 “Appt. Div. °226,,.58 -NYS 1549; 
Alterman v. Home Ins. Co., 112 Misc. 
445, 183 NYS 62. 


39. Tate v. Jasper County Farm- 
ers’ Mut. Ins. Co., 133 Mo. A. 584, 
113 SW 659. 


90 [260.J.] 


‘Caddition’’ will not be construed to cover a sep- 
arate building not structurally connected with, and 
dependent upon, or used in connection with, the 
main building.*° However, if such separate build- 
ing is the only one to which the term could apply,** 
or the evidence shows that it was the intention of 
the parties to insure such building,*? the policy will 
be construed to cover it. A policy on certain num- 
pered buildings shown on the plan of a manufactur- 
ing plant and granting the privilege to make addi- 
tions, the policy to cover the same, does not cover 
a building not included in the plan, although it was 
a part of the plant at the time the policy 1s- 
sued.42 But a policy insuring the plant as an en- 
tirety, as shown on the map, with the same pro- 
vision as to additions, insures a building subsequent- 
ly constructed on land covered by the plan.** So 
a policy on the main building of a school, permitting 
additions to be made and insuring such additions, 
covers a subsequent addition adjoining the main 
building and connected with it.4° But insurance on 


a designated building will not cover a subsequently 


erected addition in the absence of anything to show 
that any other building was intended to be covered 
than the one so designated.*® 

[§ 87] 3. Fixtures.** The insurance on a build- 
ing, in the absence of an express exception, covers 
those things which have by annexation become a 
part of the realty.*8 Where a policy insures a 
building standing en leased ground, and also the 
machinery contained therein, fixtures attached to 
the building are covered by the clause insuring the 
machinery.*® A policy insuring a bathhouse and 
fixtures ‘‘constituting a permanent part of the 
building,’’ does not include a boiler house connected 
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with the bathhouse by pipes.°®? So the term ‘‘fix- 
tures’? does not include furniture.** The term- 
‘store fixtures,’’? however, may apply to all furni- 
ture and other articles in a shop or warehouse nee- 
essary or convenient for use in the course of the: 
trade.®2. And a linotype machine is within a policy 
insuring printing presses and ‘‘such other mer- 
chandise, furniture and fixtures as are usually kept 
and used in a printing office.’’°* But fixtures in 
a shoe factory are not covered by the term ‘‘store 
fixtures.’’ 5+ And a policy insuring gas, steam, and 
water pipes, ‘‘and all other permanent fixtures,”’ 
does cover counters, shelving, and other store fix- 
tures which might be removed without injury to the 
building.®> A chime of bells in a church tower is 
included in the description ‘‘all church furnishings, 
furniture, and fixtures.’’ °° So the term ‘‘furniture 
and fixtures’’ will cover light fixtures and globes, 
ceiling fans, electric meters, and the wiring of a 
building ;5? but such term in a policy insuring the: 
property of a mercantile company will not include 
fixtures or apparatus forming a distinctive depart- 
ment of the business installed subsequent to the 
issuance of the policy.°® Nor will a safe be covered 
by a policy on such ‘‘furniture and fixtures as is. 
usual to saloons.’’®® On the other hand, while an 
iron safe not attached to a bank building is not a 
fixture within a policy insuring fixtures,®° it is. 
covered by a clause insuring the bank furniture.®t 
The term ‘‘fixtures’’ as used in a policy insurimg the: 
trade fixtures of a tenant may include articles which 
as between landlord and tenant are real estate.®? 
[§ 88] 4. Tools and Machinery. A policy in- 
suring a mill or manufacturing plant will cover the 
machinery therein necessary to its operation,® both 


40. U. S.—Arlington Mfg. Co. v. 
Norwich Union F. Ins. Co., 107 Fed. 
662, 46 CCA 542; Peoria Sugai Refin- 
ing. Co. v. People’s F. Ins. Co., 24 
Fed. 773. 

Ga.—North British, ete., Ins. Co. v. 
Tye, 1 Ga. A. 380, 58 SE 110. 

Ky.—Thomas v. Hartford F. Ins. 
Co., 58 SW 297, 21 KyL 914; Frank- 
lin F. Ins. Co. v. Hellerick, 49 SW 
1066, 20 KyL 17038. 

Mass.—Forbes v. American Ins. 
Co., 164 Mass. 402, 41 NIX 656. 

Mo.—Evanston Golf Club v. Home 
Ins. Co., 119 Mo. A. 175, 95 SW $80. 

N. Y.—Rickerson v. German- 
American Ins. Co., $5 Hun 266, 32 
NYS 1026. 


Wis.—Agnew v. Sun Ins. Office, 167 j 


Wis. 456, 167 NW 829. 

[a] Ilustrations.—(1) Where a 
policy insured a building with its ad- 
ditions “adjoining and communicat- 
ing,” it was held not to include a 
building one hundred and fifty feet 
away occupied by domestic servants 
and connected with the main build- 
ing by call bells. North British, etce., 
Ins. Co. v. Tye, 1 Ga. A. 380, 58 SE 
110. (2) A policy on a building and 
additions, described by street num- 
ber, does not cover a factory not di- 
rectly connected, on the rear of the 
same lot. Rickerson v. German- 
American Ins., 85 Hun 266, 32 NYS 
1026. 

.[b] Portion of building detached 
after policy issues.—Where a kitchen 
was removed from an insured build- 
ing to a distance of one hundred feet, 
and the owners were uncertain 
whether or not it would be reattached 
to the main building, it was not an 
addition covered by the policy at the 
time of loss. Evanston Golf Club v. 
is Ins. Co., 119 Mo. A..175, 95 SW 

471. Phenix Ins. ComV¥y. “Martin, 
(Miss.) 16 S 417 (the building de- 


stroyed was not annexed to the main 
building, but was occupied by the do- 
mestic servants of the assured, and 
one of the rooms was used as a laun- 
dry. There was no other building to 
which the term “addition” could at- 
tach. “Tt must,’’? said the couit, 
‘have been the ‘addition’ meant’’). 
Alterman v. Home Ins. Co., 112 Misc. 
445, 183 NYS 62; Home Mut. Ins. Co. 
v. Roe, 71 Wis. 83, 36 NW 594. 

42. Ideal Pump, ete, Mfg. Co.’ v. 
American Cent. Ins. Co., 167 Mo. A. 
566, 152 SW 408. 

[a] Extraneous evidence held to 
show intention to include outhouses. 
Ideal Pump, ete., Mfg. Co. v. Ameri- 
can Cent.’ Ins: -Co:, 167 Mo. A.; "566, 
152 SW 408. 

43. Arlington Co. v. Empire City 
BR. Ins, Co. 116 App, Div.> 468, ‘101 
NYS 772. 

44, Arlington Co. v. Empire City 
BY Inst sCoue L98U NS HY. (569.1792: Nm 
1077; Arlington Co. v. Colonial Assur. 
€o.;, L80"N, Ye 387,078: Nik 34> [rev 87 
App. Div. 617, 84 NYS 1117]; Arline- 
ton Co. v. Colonial Assur. Co., 109 
App. Div. 903, 95 NYS 1112 [aff 186 
N. Y. 570 mem, 79 NE 1100 mem). 

45. Meigs v. London Assur. Co., 
126 Fed. 781 [aff 184 Fed. 1021, 66 
CCA 249]. 

46. Forbes v. American Ins. Co., 
164 Mass. 402, 41 NE 656; Martin v. 
Royal Ins. Co., 1 Porto Rico Fed. 324. 

47. Machinery see infra § 88. 

mre coment additions see infra 


48. Ala.—Capital City Ins. Co. vy. 
Caldwell, 95 Ala. 77, 10 S 355. 

Ill.—Niagara F. Ins. Co. v. Heenan, 
181 Ill. 575, 54 NB 1052. 

Iowa.—West v. Farmers’ Mut. Ins. 
Co., 117 Iowa 147, 90 NW 523. : 

Miss.—Scottish Union, ete., Ins. 
Co. v. Warren Gee Lumber Co., 118 
Miss. 740, 80 S 9. 


N. Y.—Adams y. Greenwich Ins, , 


Co., 9 Hun 45 [aff 70 N. Y. 166]. 

Oh.—Pheenix Ins. Co. vy. Luce, 11 
Oh. Cir. Ct. 476, 5 Oh. Cir. Dec. 210. 

Ont.—Carr v. Fire Assur. Assoc., 14 
Ont. 487. 

49. Tubbs v. Mechanics’ ins. Co.,. 
131 Iowa 217, 108 NW 324. 

50. Martin v. Commercial Union 
Assur. Co., 41 S. D. 249, 170 NW 147. 

51. Manchester F. Assur. Co. v. 
Feibelman, 118 Ala. 308, 23 S 759; 
Holmes vy. Charlestown Mut. F. Ins. 
re 10 Mete. (Mass.) 211, 43 AmD: 

[a] A policy covering fixtures of 
a saloon does not include chairs. 
Manchester F. Assur. Co. v. Feibel- 
mau, 118 Ala. 308, 23 S 759. 

52. Commercial F. Ins. Co. v. Al- 
len, 80 Ala. 571, 1 S 202; Whitemarsh 
v. Conway F. Ins. Co. 16 Gray’ 
(Mass.) 359,.77 AmD 414; Pencil v. 
Home Ins. Co., 8 Wash. 485, 28 P 
LOL. ; : 

53. Review Printing Co. v. Hart- 
ford F. Ins. Co., 183 Minn. 2138, 158 
NW 39. 

54. Thurston vy. Union Ins. Co., 17 
Fed. 127. 

55. Banyer v. Albany Ins. Co., 85. 
App. Div. 122, 88 NYS 65 [aff 179 N. 
Y. 554 mem, 71 NE 1140 mem]. 

56. Bishop of Fredericton Wie 
Union Assur. Co., 4 N. B. Ea.. 408. 

57. Philadelphia Fire Assoc. v. 
Powell, (Tex. Civ. A.) 188 SW. 47. 

58. Emery v. American Ins. Co., 
177 Iowa 4, 158 NW 748. 

59. Moriarty v. U. S. Fire Ins. Co., 
19 Tex. Civ. A. 669, 49 SW 132. 

60. Mecca F. Ins. Co. v. Hamlin 
First State Bank, (Tex. Civ. A.) 135 
SW 1083. ° 

61. Mecca F. Ins.''Co.' v. Hamlin 
First State Bank, (Tex. Civ. A.) 135 
SW 1083. 

62. Clark v. Svea F. Ins. Co., 102 
Cal. 252; 36 P 587. 

63. Brugger yv. State Inv. Ins. Co., 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. % 


¢ 
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§§ 88-89] 


fixed and movable.** Insurance on machinery, tools, 
or implements will include whatever comes within 
such genera] description or forms a part thereof, 
although not specifically mentioned.®® 
icy will be construed according to its phraseology 
as applied to the use for which the property is 
designed and its relation to the business in con- 
nection with which it is insured.® 
*‘farm utensils’? will include a haypress,®? a stock 
seale,°> or a new windmill not erected;*® but not 
utensils or fixtures in a slaughterhouse not consti- 
So a policy on ‘‘in- 
struments, applicances and material incidental to a 
dental office’’ will not cover dental books.™4 


tuting a part of the farm.7° 


[§ 89] 5. Merchants’ 
Stock and Materials.72 


and. 


4 KF. Cas. No. 2,051, 5 Sawy. 304; 
Peoria M. & EF. Ins. Co. v. Lewis, 18 
Ill. 553; Scottish Union, etc., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9; Bigler v. New York Cent. 
Insieco! 20Ot Barb. 685i afl 22 NAY. 
402.17 Phoenix F.., Ins.) Co, v.) Gurnee, 
1 Paige (N. Y.) 278, 19 AmD 4381. 

[a] TIllustrations.—(1) A _ policy 
insuring a planing mill plant, on 
which recovery was limited to build- 
ings and whatever may be properly 
considered as a part of the buildings, 
covered machinery attached to build- 
ings and thereby constituting a part 
of the buildings, and also boilers, 
foundations, etc., inside of buildings, 
and a part thereof. Scottish Union, 
etc., Ins. Co. v. Warren Gee Lumber 
Cor “118: Wiss.'"'740;-7380 S79. (2) 
“Steam saw-mill’ includes building 
and all necessary machinery. Bigler 
v. New York Cent. Ins. Co., 20, Barb. 
63b [aft 22 N.Y. 402], | (3)> “Frame 
building detached, occupied by the 
assured as a tannery,’ includes ma- 
chinery and an engine therein. Sun- 
derlin v. Adtna Ins. Co., 18 Hun (N. 
YA) e522). 

64. Shannon vy. Gore Dist. Mut. F. 
Ins. Col; 2°Ont. A. 396. 

65. Cal.—Fireman’s Fund Ins. Co. 
v. Palatine Ins. Co., 150 Cal. 252, 88 
Pe. 907%. 

Ind.—4ttna Ins. Co. v. Strout, 16 
Ind. A. 160, 44 NE 934. 

Iowa.—Emery v. American Ins. Co., 
177 Iowa 4, 158 NW 748; Tubbs v. 
Mechanics’ Ins. Co., 131 Iowa 217, 108 
NW, 324. 

Mass.—Houghton v. Watertown F. 
Ins. Co., 131 Mass. 300; Lovewell v. 
Westchester F. Ins. Co., 124 Mass. 
418, 26 AmR 671; Seavey v. Central 
Mut. F. Ins. Co,, 111 Mass. 540. 

N. Y.—Bertine v. North River Ins. 
Co., 180 App. Div. 866, 168 NYS 156 
[rev 99 Misc. 297, 165 NYS 567, and 
aff 229 NE 642 mem]. 

Okl.—Capital F. Ins. Co. v. Car- 
roll, 26 Okl. 286, 109 P 535. , 

tigen BS Minneapolis Threshing 
Mach. Co. v. Darnall, 13 S. D. 279, 83 
NW 266. 

Wis.—Home Mut. Ins. Co. v. Roe, 
71 Wis. 33, 36 NW 594, 


[a] TMllustrations. — The term 
“machinery” includes: (1) typewrit- 
ing machines in printing plant. Fire- 


man’s Fund Ins. Co. v. Palatine Ins. 
Co., 150 Cal. 252, 88 P 907. (2) The 
poiler, pipes, and fittings in a laun- 
dry; steam being used, not only asa 
motive power, but for providing heat 
for drying purposes, ete. Tubbs v. 
Mechanics’ Ins. Co., 131 Iowa 217, 108 
NW 324. 

{b] Term “mill and machinery” 
includes tools and implements. Bu- 
chanan v. Exchange F. Ins. Co., 61 

SING PAR 
NG Patterns (1) are tools, tna 
Ins. Co. v. Strout, 16 Ind. A. 160, 44 
NB 934; Adams v. New York Bowery 


In general a policy insuring 
the stock in trade of a mercantile business will in- 
elude all articles usually kept for sale in connec- 
tion with that business, although not srecifically 


FIRE INSURANCE 


But the pol- 


Thus the-term | So a policy on 


Manufacturers’ | clude other 


goods on hand 


I. Ins. Co., 85 Iowa 6, 51 NW 1149; 
Lovewell v. Westchester F. Ins. Co., 
124. Mass. 418, 26 AmR 671. (2) 
They are also included in the -term 
“machinery and appurtenances.” Ber- 
tine v. North River Ins. Co., 99 Misc. 
297, 165 NYS 567; Bertine v. North 
River Ins. Co.,° 180 App. Div. 866, 
168 NYS 156 [aff 229 N. Y. 642 mem]. 
(3) Where a policy provides that it 
does not cover “in premises where 
assured’s property is being manufac- 
tured” patterns sent to foundry for 
use in making machinery for assured 
are not covered. SBertine v. North 
River Ins. Co., 180 App. Div. 866, 168 
NYS 156 [aff 229 N. Y. 642 mem]. 

[ad] “A threshing outfit”? will in- 
clude a_ self-feeder. Minneapolis 
Threshing Mach. Co. v. Darnall, 13 
S. D. 279, 83 NW 266. 

66. Stemmer v. Scottish Union, 
etc., Ins. Co., 33 Or. 65, 49 P 588, 53 
P 498; Hutchinson’ v. Niagara Dist. 
Mut. F. Ins. Co., 39 U. C. Q. B. 4838. 

{a] Tllustrations.—(1) The “sta- 
tionery and boxes” of-a glove manu- 
facturer are not included in the term, 
“all other kinds of implements of 
trade.” Stemmer v. Scottish Union, 
etc., Ins. Co., 83 Or. 65, 49 P 588, 53 
P 498. (2) Paper bags for flour are 
not covered by a policy on flour, and 
“fixtures consisting of tools.” Hutch- 
inson v. Niagara Dist. Mut. F. Ins. 
Co., 39 U. Cx QieBy 483: 

Pheenix Ins. Co. v. Stewart, 53 


Murphy v. Continental Ins. 
Co., 178 Iowa 375, 157 NW 855, LRA 
191 7B 934. 

69. Murphy v. Continental Ins. 
Co., 178 Iowa 375, 157 NW 855, LRA 
1917B' 934, 


70. Geraghty v. Washtenaw Mut. 
F. Ins. Co., 145 Mich. 635, 108 NW 
1102. 

71. American F. Ins. Co. v. Bell, 


33°Tex: Civ. A. 11;°75 SW 329; 
§ ot Subsequent additions see infra 
73, U. S.—Bassell v. American F. 
Ins” @o.5' 2.45. Cas./> No. 11,094; = 2 
Hughes 531. 
Ark.—Phenix Ins. Co. 

ming, 65 Ark. 54, 44 SW 464, 
AmSR 900, 39 LRA 789. 


v. Flem- 
67 


Iowa.—Davis v. Anchor Mut. F. 
Ins. Co., 96 Iowa 70, 64 NW 687. 

Md.—Planters’’ Mut. Ins. Co. v. 
Engle, 52 Md. 468. 

Mass.—Crosby v. Franklin Ins. Co., 
5 Gray 504. 


Mich.—Hall v. Concordia F. Ins. 
Co., 90 Mich. 403, 51 NW 524. 

Minn.—Pheenix F. Ins. Co. v. Tay- 
lor, 5 Minn. 492. 

Mo.—Renshaw v. Missouri State 
Mut. F. & M. Ins. Co., 102 Mo. 595, 
15 SW 945, 23 AmSR 904. 

INe 2Y.— Sit. Nicholas ins!) Co.) vi 
Merchants’ Mut. F. & M. Ins. Co., 11 
Hun 108; Cook v. Loew, 34 Misc. 276, 
69 NYS 614; Storm v. Phenix Ins. 


[26C.J.] 92 


mentioned ;7* and a policy which specifically insures 
such goods ‘‘as are usually kept for sale’’ in con- 
nection with the business will cover goods coming 
within such designation, although another provision 
expressly excludes them.** 
enumerates the articles of which the stock in trade 


consists, it excludes everything not enumerated.75 
66s 


But where the policy 


jewelry and clothing’’ will not in- 


clude such articles as musical and surgical instru- 
ments, firearms, or books.7® 
stock of watches, watch trimmings, ete.,’’ covers a 
general jeweler’s stock;"’ and it may be shown that 
by usage of the trade the terms ‘‘rags’’ and ‘‘old 
metals’? in a policy on a junk dealer’s stock in- 
articles.78 
wholesale and retail departments in his store, in 
one building, but separated by a partition, a policy 
insuring his ‘‘wholesale stock of drugs and other 


But insurance on ‘‘a 


Where insured conducted 


for sale, while contained in the 


Co, 1b NYS "2817 (afertss' Nw ve 600 
mem, 31 NE 625 mem]. 
N. C.—Wilson Drug Co. v. Phceenix 


ani: Co... LLOS IN. C630 0n olan) 
790. 

Oh.—Clary v. Protection Ins. Co., 
Wright 228. 


Or.—Stemmer vy. Scottish Union, 
etc., Ins., Co. 33 Or. 65,°49. P 588, 53 
P 498. 

Pa.—West Branch Lumberman’s 
Exch. v. American Cent. Ins. Co., 183 
Pa. 366, 38 A 1081; Franklin F. Ins. 
Co. v. Updegraff, 43 Pa. 350; Siter v. 
Morrs, 13 Pa. 218. 

[a] Articles not covered.—(1) In- 
Surance on a stock of hair in a retail 
hair store, ‘wrought, raw or in proc- 
ess,” will not include fancy goods 
made of other materials. Medina v. 
Builders’ Mut, F. Ins Co., 120 Mass. 
225. (2) A policy on stock, house- 
hold furniture, and wearing apparel 
in a grocery and dwelling will not in- 
clude linen, sheets, and shirts smug- 
gled into the country and kept for 
clandestine sale. Clary v. Protection 
Ins. Co., Wright (Oh.) 228. 


[b] Questions for jury. — (1) 
Whether an insurance policy on 
“groceries” included spirituous 1liq- 


ours and alcohol was held to have 
been properly left to the jury, and 
this, although a statute existed in 
the state prohibiting the sale of 
spirituous liquors, the court saying 
that the insurance attached only to 
the property, and the risks insured 
against were not the consequences of 
illegal acts, but of accident. Niagara 
EF. Ins. Co. .v. De Graff, 12 Mich. 124. 
(2) Whether ‘dry goods” includes 
boots, shoes, hats, and caps is a ques- 
tion of fact for the jury. Bassell v. 
American F. Ins. Co., 2 F. Cas. No. 
1,094, 2 Hughes 531. 

74. Furlong v. North British, etc., 
Ins. Co., 186 Iowa 468, 113 NW 1084; 
Pindar v. Kings County F. Ins. Co., 
36 N. Y. 648, 93 AmD 544, 3 Transcr. 
A. 330. 

[a] TIllustration.—A policy cover- 
ing dry goods and all “such other 
goods as is usually kept for sale m 
a dry goods store’ was held to in- 
clude pictures and patterns, although 
pictures and patterns were specifi- 
cally excepted by the terms of the 


policy. Furlong v. North British, 
etc., Ins. Co., 36 Iowa 468, 113 NW 
1084. 


pr arenns articles see infra notes 
93-95. 


75. Joel v. Harvey, 5 Wkly. Rep. 
488; Bowes v. National Ins. Co., 20 
N. B. 437. 

General and specific words see 
supra § 84. 

76. Rafel v. Nashville M. & F. 


Ins. Co., 7 La. Ann. 244. 


77. Crosby v. Franklin Ins. Co., 
5 Gray (Mass.) 504. 
78. Mooney v. Howard Ins. Co., 


138 Mass. 875, 52 AmR 277. 
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building,’’ was held to cover the entire stock.7° A 
policy on a stock consisting of the display of 
woolens and clothing will not include clothing of 
customers of insured in his possession for repair- 
ing.8? The term ‘‘property’’ will cover articles 
kept for use as well as for sale;*! but insurance on 
the ‘‘stock’’ or ‘‘merchandise’’ of a mercantile 
business will, as a rule, cover property kept only for 
sale, and not for use,®? although the policy may be 
so worded as to include both.8? But where the in- 
surance is on the stock of a manufacturer or me- 
chanie it will generally cover all articles or ma- 
terials which are necessarily or conveniently used 
in the business.84 Thus the term ‘‘merchandise’’ in 
a policy insuring the oils, paints, varnishes, brushes, 
and other merchandise of a painter who kept noth- 
ing for sale except his own productions covered all 
articles of convenience or necessity used in his 
business.8> So insurance on the stock in trade 
“usually kept by furniture dealers’’ will cover 
varnish and paints used to finish furniture.8® And 
the term ‘‘stock in trade’’ in a policy insuring the 
stock of a baker will cover all the‘implements and 
fixtures of his business, and a horse, wagon, and 
harness used in the delivery of his goods.87 A 
policy describing the property insured as a black- 
smith and carriage maker’s stock, ‘‘manufactured 
and in process ot manufacture,’’ embraces unmanu- 
factured and raw materials of the kind mentioned 


FIRE INSURANCE 


pickle’’ covers eggs undergoing processes subsidiary 


[$$ 89-90 


to pickling, although not actually in vats.89 Coal.in 
the yard of a packing house, reasonable for the 
amount of business done in the plant, may be cov- 
ered by a policy insuring ‘‘articles used in pack- 
ing.’’®? But a policy on the ‘‘stock’’ and ‘‘ma- 
terial’? of smelting works has been held not te 
cover: retorts;°! and a policy insuring machinery 
used in the business of insured ‘‘as a machinist’’ 
will not cover. a machine kept for sale.” 

Hazardous articles. A policy insuring either a 
manufacturing plant or a merchant’s stock of goods 
will cover whatever is necessary in conducting the 
business, or is ordinarily included in such stocks 
of goods, however hazardous the articles may be,°* 
although there is a special prohibition of the keep- 
ing of such articles;°* but extra hazardous articles 
excluded by the other terms of the policy will not 
be covered if they are not usually and necessarily 
used in the business.°® 

[§ 90] 6. Household Goods and Furniture. The 
term ‘‘household furniture’’ will cover all articles 
necessary or convenient for housekeeping,®® includ- 
ing furniture stored in a garret, and not used.%* 
Silver forks and spoons intended for general use 
are not within the exception of ‘‘plate,’’ which is 
classed with money, bullion, ete.®* But a policy 
on household furniture, linen, wearing apparel, and 
plate includes neither linen bought for speculation °° 


: sheng A 
in the policy.*® A stock of eggs 


79. Wilson Drug Co. v. Phcenix 
Assur. Co., 110 N. C. 350, 14 SE 790. 

80. Northern Assur. Co. v. Law- 
rence, (Tex. Civ. A.) 209 SW 430. 

81. Burgess y. Alliance Ins. Co., 
10 Allen (Mass.) 221. 

82. Kent v. Liverpool, etc., Ins. 

Co., 26 Ind. 294, 89 AmD 463; Burgess 
v. Alliance Ins. Co., 10 Allen (Mass.) 
221; Welles v. Boston Ins. Co., 6 
Pick. (Mass.) 182; Agricultural Ins. 
Co. v. Collins, (Tex. Civ. A.) 175 SW 
1120. ‘ 
[a] DWustration.—A policy on a 
stock of bank furniture and fixtures 
does not cover electrotype plates 
from which pictures of the articles 
insured were reproduced, nor a trayv- 
eling salesman’s trunk. Agricultural 
Ins. Co. v. Collins, (Tex. Civ. A.) 175 
SW 1120. 

[b] A policy on a jeweler’s stock 
in trade does not cover a loss of 
blankets bought by insured and hung 
upon his buiiding to prevent the 
progress of the flames. Welles v. 
Boston Ins. Co., 6 Pick. (Mass.) 182. 

83. Georgia Home Ins. Co. v. Al- 
len, 119 Ala. 436, 24 S 899 (under a 
policy insuring a stock of merchan- 
dise consisting of family groceries, 


. lamps, seales, and other merchandise, 


Scales used as store fixtures and not 
kept for sale were included). 

84. Me.—Hartwell v. California 
Ins. Co., 84 Me. 524, 24 A 954, 

Mich.—Cronin v. Philadelphia F. 
Assoc., 112 Mich. 106, 70 NW 448, 

N. Y.—Moadinger v, Mechanics’ F., 
Ins;*Co.72> NivyY. Super. 52/7 

Tex.—Oklahoma F. Ins.’Co. v. Mc- 
Key, (Civ. A.) 152 SW 440. Y 

Wash.—Mountain Timber Co. v. 
New York Lumber Ins. Co., 99 Wash. 
PHBL SIGE) 124 aya 

[a] TIllustrations.—(1) Under a 
policy covering stock of manufactur- 
ing plant, and materials and supplies 
used in manufacturing, handling, or 
shipping, spare materials kept in 
stock for usé when needed were cov- 
ered by policy. Mountain Timber Co. 
v. New York Lumber Ins. Co., 99 
Wash. 243, 169 P 591. (2) A policy 
“on merchandise consisting of cloth- 


ing made, and in process of making, 


insured as ‘‘in | nor watches.? 


and materials for same,’ embraces 
all goods, wares, merchandise on 
haid, and the tools and implements 
of the business as conducted by in- 
sured. Oklahoma F. Ins. Co. v. Mc- 
Kev, (Tex. Civ. A.) 152 SW 440. 

[b] Milk cans are “packages” 
within a policy on a creamery build- 
ing, “butter and cheese, manufac- 
tured and in process of manufacture, 
and all materials and supplies for 
the same, including packages.’ Cro- 
nin v. Philadelphia Fire Assoc., 112 
Mich. 106, 70 NW 448. 

85. Hartwell v. California Ins. Co., 
84 Me. 524, 24 A 954. 

86. Haley v. Dorchester Mut. F. 
Ins. Co., 12 Gray (Mass.) 545. 

87. Moadinger v. Mechanics’ F. 
Ins. Co., 2 N. Y¥. Super. 527. 

88. Spratley v. Hartford Ins. Co., 
22 EF. Cas. No. 13,256, 1 Dill. 392. 

89. Hall v. Concordia F, Ins. Co., 
90 Mich. 408, 51 NW 524 (the eggs 
had been taken out of the pickle to 
dry and to be packed for shipment, 
and the agent testified that such was 
his understanding of the contract). 

90. Phoenix Ins. Co. v.' Favorite, 
49 Ill. 259. 

91. American Spelter Co. Ve 
Providence Washington Ins. Co,, 64 
Mo. A. 4388. 

92. Michel v. American Cent. Ins, 
Co., 17 App. Div. 87; 44 NYS 832. 

93. Ark.—Phceenix Ins. Co. v. 
Flemming, 65 Ark. 54, 44 SW 464, 67 
AmSR 900, 39 LRA 789. 

Mo.—Archer v. Merchants’, etc., 
Ins. Co., 48 Mo. 434. ‘ 

N. Y.—Barnum v. Merchants’ F. 
Ins. Co., 97 N. Y. 188; Steinbach v. 
La Fayette F. Ins. Co., 54 N. Y. 90; 
Jones v. Fireman’s Fund Ins, Co., 51 
N. Y. 318; Pindar v. Kings County F. 
Ins. Co., 36 N. Y. 648, 93 AmD 544; 
Bryant v. Poughkeepsie Mut. Ins. 
Cos, 1% Nee? 0055" Richardsone vy. 
Wesichesgter F. Ins. Co., 15 Hun 472. 

Pa.—Fraim v. National F. Ins. Co., 
170 Pa, 151, 32 A 613, 50 AmSR 753; 
Pittsburgh Ins. Co. v. Frazee, 107 
Pay 52; 1@itizens* eins) Co, vi. Mes 
Laughlin, 538 Pa. 485. See Franklin 
F. Ins. Co. v. Brock, 57 Pa. 74 (de- 
fining the term “manufactory”). 


Property falling within the descrip- 


Tenn.—Traders’ Ins. Co. v. Dob- 
bins, 114 Tenn. 227, 86 SW 383. 

Can.—Lewis v. Standard Mut. F. 
Ins. Co.,, 44 ;Can. 5S." C240" [revs 
Man. 720]. 

[a] Bemnzine in bottles to be sold 
for cleansing purposes is covered by 
policy on drugs and _ chemicals. 
Pheenix Ins. Co. vy. Flemming, 65 
Ark. 54, 44 SW 464, 67 AmSR 900, 39 
LRA 789. 

General and specific words see 
Supra § 84, 

Keeping and use of prohibited 
articles as ground of forfeiture see 
infra §§ .266—-272. 

94. See cases supra note 93. 

Written and printed provisions see 
supra § 71. 

95. McFarland vy. 
Cos) 62 IW. Van 4205 

96. Patrons’ Mut... Aid _Soc. ‘v. 
Hall, 19. dad. AN 8) 40n SISReo7Oe: 
Reynolds v. Iowa, etc., Ins. Co., 80 
Iowa 563, 46 NW 659; Clarke v. Fire- 
MmeniswlnS,: Cog. LS Var. 401 7 Sunes 
mee ve «Home, Ins?- Co... 053. Mo.ns 
521. 

[a] Carpets and bedding are cov- 
ered by the term. Patrons’ Mut. Aid 
soe. v. Hall, 19 Ind. A. 118, 49 NE 

Ors 

[b] “Household furniture, useful 
and ornamental’ (1) covers a val- 
uable vase. Bowne v. Hartford F. 
Ins. Co.,, 46 Mo. A’ 473. ° (2) “When 
the words “‘family stores” are added, 
the description covers books and 
games, writing materials, child’s 
swing, etc. Huston v. State Ins. Co., 
100 Iowa 402, 69 NW 674. ° 

97. Clarke v. Firemen’s Ins. Co., 
18 La. 431; Continental Ins. Co. vy. 
Pruitt, 65 Tex. 125, 

{a] Hotel furniture stored in the 
hotel to be used in the business as 
occasion might require was not 
within an exception of “goods held in 
storage.” Continental Ins. Co. ¥. 
Pruitt, 65 Tex. 125. 

98. Hanover F. Ins. Co. v. Man- 
nasson, 29 Mich. 316. 

99. Watchorn  v. 
Campb. 422. 

1. [Clary vi... brotectiony Ins? wos 
Wright (Oh.) 228. 


Peabody Ins. 


Langford, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 90-93] 


tion will be covered, although it consists of articles 
A policy on wearing 
apparel * does not cover the apparel of a house- 


presented to insured as gifts.? 


keeper. 


* [§ 91] 7. Grain and Crops. Insurance on crops 
includes those growing in the field as well as those 
‘*Grain’’ will include whatever is com- 
monly understood to fall within the meaning of the 
Thus it has been held to cover millet hay,? 
bran,®? and broom corn in bale,® but not baled broom 
the seed has been threshed.1° 
‘Grain and seed’’ has been held to include oil cake 
made from flax seed;t and a policy on ‘‘grain in 
stock’’ covers unthreshed flax raised seed and not 


harvested.® 
term.® 


corn from which 


for fiber.?2 
[§ 92] 8. 


2. Milwaukee Mechanics’ Ins. Co. 
v. Frosch, (Tex. Civ. A.) 130 SW 600. 

3. German F. Ins. Co. v. Seibert, 
24 Ind. A. 279, 56 NE 686, 687 (where 
the policy specified ‘$890 on house- 
hold and kitchen furniture ...and 
$—on family wearing apparel,” 
wearing apparel not being put in un- 
der separate valuation was included 
in the eight-hundred-dollar item). 


4 Dwelling House Ins. Co. v. 
Freeman, 10 KyL 496. 
5. State Mut. Ins. Co. v. Cleven-} 


ger, 17 Okl. 49, 87 P 583; Montgomery 
County Mut. F. Ins. Co. v. De Haven, 
4) Pas sCass 3.7155, cA.:653 

[a] Thus a policy upon “crops” 
includes growing cotton. State Mut. 
Ins. Co. v. Clevenger, 17 Okl. 49, 87 
P 583; State Mut. Ins. Co. v. Roark, 
17 Okl. 48, 87 P 584; Montgomery 
County Mut. F. Ins. Co. v. De Haven, 
2 Pa,- Cas. 3745 5A 65: 

6 See cases infra notes 7-10. 
i Norris v. Farmers’ Mut. F. Ins. 
Co., 65 Mo. A. 632. 

8. German F. Ins. Co. v. Walker, 
(Tex. Civ. A.) 146 SW 606. 


9. Reavis v. Farmers’ Mut. F. 
Ins. Co., 78 Mo. A. 14. 
10. Reavis v. Farmers’ Mut. F. 


Ins. Co., 78 Mo. A. 14. 

11. Marsh Oil Co. 
Co., 79 Mo. A. 21. 

12. Hewitt v. Watertown F. Ins. 
Co., 55 Iowa 323, 7 NW 596, 39 AmR 
174. 

Location of grain in steck see infra 

93. 


v. Atna Ins. 


13. Subsequent: 
Additions to buildings see supra § 86. 
Location of property see infra § 93. 

14. U. S.—Royal Ins. Co. v. Miller, 
199 .UL2S.) 353, $26 SCt 46, 50° Li ed. 
226. : 

Ala.—Manchester F. Assur. Co. v. 
‘Feibelman, 118 Ala. 308, 23 S 759. 

Tll.—Northern Pac. Express Co. v. 
Traders’ Ins. Co., 183 Ill. 356, 55 NE 
702; Phenix Ins. Co. v. Belt R. Co., 
182 Ill. 33, 54 NE 1046; American 
Cent. Ins. Co. v. Rothchild, 82 Il. 
166; Peoria M. & F. Ins. Co. v. Ana- 
pow, bl 1112835 City F. Ins, Co, v, 
Mark, 45 Ill. 482. : 

Ind.—Queen Ins. Co. v. Delphi 
Strawboard Co., (A.) 128 NE 697. 

Iowa.—Mills v. Farmers’ Ins. Co., 
37 Iowa 400. 

La.—Walton v. Louisiana State M. 
& F. Ins. Co.; 2 Rob. 562. 

Me.—Bradbury v. Fire <Assoc., 80 
Me. 396, 15 A 34, 6 AmSR 219; Lane 


v. Maine Mut. F. Ins. Co., 12 Me. 
44, 28 AmD 150. 

Md.—Planters’ Mut. Ins. Co. Vv. 
Engle, 52 Md. 468; Annapolis, etc., R. 
Co. v. Baltimore, F. Ins. Co., 32 Md. 
37, 3 AmR 112. 

Nebr.—Johnston v. Phelps County 


Farmers’ Mut. Ins. Co., 73 Nebr. 50, 
102 NW 72. 

N. H.—Thorp v. Astna Ins. Co., 75 
N. H. 251,-72 A 690; Cummings v 
Cheshire County M. F. Ins. Co., 


Shifting Risk.1? A policy of insur- 
ance upon a stock of goods 6r property which is 
constantly being sold or used and replenished by 
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contrary.t§ 
[§ 93] 9. 
eral. 


N. H. 457. 

N. Y.—Hoffman v. Atna F. Ins. 
Co., 32 N. Y. 405, 88 AmD 337; Whit- 
well v. Putnam F. Ins. Co., 6 Lans. 
166; Hooper v. Hudson River F. Ins. 
Co.,).15> Banb:413> [affL7 Ne Ys 424]; 
New York Gaslight Co. v. Mechanics’ 
EF. Ins. Co., 2 N. Y. Super. 108; Miller 
v. Danby Co-op. F. Ins. Co., 190 App. 
Div. 794, 180 NYS 675. 

Pa.— Sharpless v. Hartford F. Ins. 
Co., 140 Pa. 437, 21 A 451. 

Porto Rico.—Martin v. Royal Ins. 
Co., 1 Porto Rico Fed. 324; Rodriguez 
y Garcia v. North German F. Ins. Co., 
1 Porto Rico Fed. 235. 

Tenn.—Smith v. Carmack, (Ch. A.) 
64-SW 372. 

Tex.—Delaware Ins. Co. v. Wallace, 
(Civ. A.) 160 SW 1130. 

Va.—Morotock Ins. Co. v. Cheek, 
93 Va. 8, 24 SE 464, 57 AmSR 782. 

Ont.—Merchants F. Ins. Co. v. 
Equity F. Ins. Co., 9 Ont. L. 241, 5 
OntWR 27. 

Que.—British American Ins. Co. v,. 
Joseph, 9 L. C. 448. 

“Any other construction of a pol- 
icy of insurance upon a stock in 
trade continually changing would 
render it worthless as an indemnity. 
It is a primary principle in the con- 
struction of the contract of insur- 
ance to give it the effect as indem- 
nity which the parties to it de- 
signed.” Hooper v. Hudson River F. 
Ins. Co., 17 N. Y. 424, 426. 

[a] Mlustrations.—(1) Where a 
policy was to take effect two months 
after its date, it was held that a pro- 
vision that it was to cover all sugar 
“deposited” in a manufactory on a 
plantation applied to sugar manu- 
factured from a growing crop after 
the date of the policy. Royal Ins. 
Cozqv.e Miller, 1:99) WinSxe353, 1 265Ct 
46, 50 L. ed. 226. (2) A policy on 
“120 sacks of green coffee’ while 
stored in a certain warehouse covers 
any sacks of green coffee to the num- 
ber of one hundred and twenty, be- 
longing to insured which might be 
on hand during the existence of the 
policy and at the time of the loss. 
Merchants F. Ins. Co. v. Equity F. 
Insi-Co., ‘9 Onts us 241, 5 -OntwRe20; 
British American Ins. Co. v. Joseph, 
9 L. C. 448. : 

15. Mauger v. Holyoke Mut. F. 
Ins. Co., 16 F. Cas. No. 9,305, Holmes 
287; Nappanee Furniture Co. v. Ver- 
non’ Ins.) Co.) 10.Ind: A. (319,137 NE 
1064; Moriarty v. U. S. Fire Ins. Co., 
09... Pex Civ.0 A. ©6695 i949. - SW: 643.2; 
Phoenix Ins. Co. v. Dunn, (Tex. Civ. 
Aq) 2449S Wiel 09; 

16. Emery v. American Ins. Co., 
177 Iowa 4, 158 NW 748; Moriarty v. 
GHlSaatiresins: 7 Cost Lo DexCive),A- 


669, 49 SW 132; Wilson v. Union 
Mut.’ F. “Ins. Co., 75 Vt. 320, 55 A 
662. 

[a] Dlustration.—The doctrine of 


shifting risk does not apply to pol- 
icies upon a general stock of fruits, 
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purchases and additions covers the new as well as 
the original property,’ unless the description is 
specific, and it is indicated by such description or 
otherwise that only the property on hand at the 
time of insurance was intended to be covered.15 
Subsequently acquired property of a different kind 
from that described will not be covered.1# 
jurisdictions it has been held that a transfer of 
the interest of one partner to another will not pre- 
vent a policy taken out on the firm property from 
attaching to property subsequently acquired by the 
remaining partner;!* but there is authority to the 


In some 


Location of Property °—a. In Gen- 
The location of property insured is usually 
an essential element in the description; and the 
policy will not be extended to property not in the 
terms of the description in this respect.?° 


Henee, 


vegetables, furniture, and fixtures, so 
as to cover a subsequently acquired 
ice cream department. Hmery v. 


American Ins. Co., 177 Iowa 4, 158 
NW 748. 
17. Hoffman v. AXtna F, Ins. Co., 


32 N. Y. 405, 88 AmD 337. 

18. Wood v. Rutland, ete, Mut. F. 
Ins. Co., 31 Vt. 552 (where surviving 
partner, in accordance with previous. 
agreement, acquired all the interest 
of his deceased partner). 

19. Avoidance of policy for mis- 
rapper fe of .location see infra 
5 203. 

20. U. S.—Globe, ete., F. Ins. Co. 
v. David Moffat Co., 154 Fed. 13, 83 
CCA 91; Eddy St. Iron Fdy. v. Hamp- 
den Stock, ete., F. Ins. Co., 8 F. Cas. 
No. 4,277, 1 Cliff. 300; Severance v. 
Continental Ins. Co., 21 F. Cas. No. 
12,680, 5 Biss. 156. 

Cal.—Mawhinney v. Southern Ins, 
Co., 98 Cal. 184, 32 P 945, 20: LRA 87. 

Ill.—Liebenstein v. Adtna Ins. Co., 
45 Ill. 303; Krol v. Royal Ins. Co., 162 
Ill. A. 202; Phoenix Ins. Co. v. Stew- 
art, 53 Ill. A. 273; Towne v. Philadel- 
phia Fire Assoc., 27 Ill. A. 433. 

lowa.—Harris v. Royal Canadian 
Ins. Co., 53 Iowa 236, 5 NW 124. 

Me.—Robinson v. Pennsylvania 
Ins. Co., 87 Me. 399, 32 A 996; Brad- 
bury v. Western Assur. Co., 80 Me. 
396, 15 A 34, 6 AmSR 219. 

Md.—Maryland F. Ins. Co. v. Gus- 
dorf, 43 Md. 506; Annapolis, etce., R. 
Co. v. Baltimore F. Ins. Co., 32 Md. 
37, 3 AmR 112; Mason v. Franklin F. 
Ins. Co.,-12 Gill & J- 468. 

Mass.—Mead v. Phenix Ins. Co.,. 
158 Mass. 124, 32 NE 945; Ring v. 
Phoenix Assur. Co., 145 Mass. 426, 14 
NE 525; Sampson v. Security Ins. Co., 
133 Mass. 49; Hews v. Atlas Ins. Co.,. 
126 Mass. 389; Heath v. Franklin 
InsiGo, 1-Cush. 257. 

Mich,— Wilson v. Farmers’ Mut. F. 
Ins. Co., 156 Mich. 545, 121 NW 284; 
Benton v. Farmers’ Mut. F. Ins. Co., 
102 Mich. 281, 60 NW 691, 26 LRA 
237; English v. Franklin F. Ins. Co., 
55. Mich. 273, 21°: NW 340, 54° AmR. 
377; Wildey v. Farmers’ Mut. F. Ins. 
Co., 52 Mich. 446, 18 NW 212; North 
American F. Ins. Co.:.v. Throop, 22 
Mich. 146, 7 AmR 688. 

Mo.—Smith v. Pheenix Ins. Co., 181 
Mo. A. 455, 168 SW 831. 

N. H.—Thorp v. Adtna Ins. Co., 75 
N. H. 251, 72 A 690. 

N. Y.—Bryce v. Lorillard F. Ins. 
Co., 55 N. Y. 240, 14 AmR 249; Hood 
vo Manhattan. “Ins: Co:, Wily Neey- 
532; Bush Terminal Co. v. Globe, 
etec., FE. Ins, Co., 182-App. Div. 748, 
169 NYS 734 [aff 228 N. Y. 575 mem, 
127 NE 909 mem]; Rosalind Realty 
Co. v. Western Ins. Co., 179 App. 
Div. 706, 167 NYS. 190; Bahr v. Na- 
tional F. Ins. Co., 80 Hun 3809, 29 
NYS 1031; Liddle v. Market F. Ins. 
Co., 17 N. Y. Super. 179: Edwards v. 
Fireman’s Ins. Co., 43 Mise. 354, 87 
NYS 507. 
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where property is described as contained in a cer- 
tain building, the policy will not cover property lo- 
cated elsewhere,?! especially where the property 1s 
not described otherwise than by location,?? or where 
it is insured while in a certain building or loca- 
And a removal of 
the property to another building or location takes 
it out of the description of the policy.** But the 
application of the foregoing rules will depend in 
some measure upon the character of the insured 
property and the necessities. of the business 1n 
which it is employed;2° and if the phraseology used 


tion ‘fand not elsewhere.’’ ?% 


Pa.—Levinton y. Ohio Farmers’ 
Ins. Co., 110 A 297; Haws v. St. Paul 
Wilk M, nd, (Cos,.:130 (Pani tt3, 5. A 
915, 18 A 621, 2 LRA 52; Lycoming 
‘County Ins. Co. v. Updegraff, 40 Pa. 
311; Line Lexington Ins. Co. v. Hast- 
burn, 3 Walk. 88. 

R. I.—Lyons v. Providence Wash- 
ington Ins. Co., 14 R. I. 109, 51 AmR 
364. 

Wis.—Brandt v. Berlin Farmers’ 


Mut. Feuer, etc., Co., 108 Wis. 231, 

84 NW 180. ; 
Eng.—Pearson Vv. Commercial 

Union Assur. Co., 1 App. Cas. 498; 


McClure v. Lancashire Ins. Co., 6 Ir. 
Jur. N. S. 638. 

Man.—Wright v. Standard Trusts 
Co., 26 Man. 339. 

Ont.—wSorsyth v. Walpole Farmers 
Mut. F. Assur. Co., 43 Ont. L. 236, 43 
DomLR 508; Citizens Ins., ete., Co. v. 
Lajoie, 4 Montr. O. B. 362. 

{a] MIllustrations.—(1) Where a 
hay press was insured as “in build- 
ings on premises,” and was destroyed 
thirty feet from the building, it was 
held not to be protected by the policy. 
Phoenix Ins. Co. v. Stewart, 53 Ill. A. 
273. (2) A> policy covering live 
stock and farm implements does not 
anclude the utensils and fixtures con- 
tained in a slaughter house on the 
premises. Geraghty v. Washtenaw 
Mut. F. Ins. Co., 145 Mich. 635, 108 
NW 1102. (3) Insurance on goods 
in a certain dwelling does not cover 
goods in a barn on the same prem- 
ises. English y. Franklin F. Ins. Co., 
55 Mich. 273, 21 NW 340, 54 AmR 377. 
<4) Where there was no claim of 
mistake or fraud, or appeal to equity 
to reform a contract, no recovery can 
be had on fire insurance policy for 
destruction of the insured premiseg, 


~where the premises concededly were 


without the town in which the policy 
described them as being situated. 
Rosalind Realty Co. v. Western Ins. 
Co., 179 App. Div. 706, 167 NYS 190. 
[b] Clothes on line ontside build- 


-ing not covered.—Leventhal v. Home 


Ins. Co., 32 Misc. 685, 66 NYS 502. 


{c] Term “contents” in a granary 
‘does not cover grain stored in an- 
‘other building than the granary. 


Benton v. Farmers’ Mut. F. Ins. Co., 
102 Mich. 281, 60 NW 691, 26 LRA 
237. 

Disregarding false portion of de- 


scription see supra § 84 text and 
note 10. F) 
21. See cases supra note 20. 


22. Wilson v. Farmers’ Mut. F. 
Ins. Co., 156 Mich. 545, 121 NW 284. 

23. Steil v. Sun Ins. Office, 171 
Cal... 795; 155 P 72; L’Anse: v.. Phila- 
delphia F. Assoc., 119 Mich. 427, 78 
NW 465, 75 AmSR 410, 43 LRA 838; 
Bahr v. National F. Ins. Co., 80 Hun 
309, 29 NYS 1031. And see infra 


§ 94 notes 68, 73. 
24. Cal.—Steil v. Sun Ins. Office, 
Al TCa ll. 47 95,000 Db pb ea: 
Jowa.—Harris v. Royal Canadian 
Ins. Co., 53 Iowa 236, 5 NW 124. 
Md.—Shertzer v. Mutual F. Ins. 
Co., 46 Md. 506; Maryland F. Ins. Co. 
v. Gusdorf, 43 Md. 506. 
Mich.—Wilson v. Farmers’ Mut. F. 


Ins. Co., 156 Mich. 545, 121 NW 284; 
Benton vy. Farmers’ Mut. F. Ins. Co., 
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seribed.*’ Thus 


in adjoining or 
especially where 


102 Mich. 281, 60 NW. 6$1, 26 LRA 
237; English v. Franklin F. Ins. Co., 
55 Mich. 273, 21 NW 340, 54 AmR 
377. 

Pa.—Levinton v. Ohio 
Ins¢Co.y110i:A, 295. ap 

R. I.—Lyons v. Providence Wash- 
ington Ins. Co., 14 R. I. 109, 51 AmR 
364. 

S. C.—Montgomery v. Delaware 
Ins; Co., 55 iS!C. 71, (382)SH i728. 

Eng.—Gorman  v. MHand-in-Hand 
Inss,. Col, ureeRe) Os Lee224: 

Can.—Kline v. Dominion Ins. Co., 
47 Can. S: C) 252 [dism app 25 Ont. 
L. 534, 2 OntWN 917, 18 OntWR 876, 
3 OntWN 698, 21 OntWR 285, 1 Dom 
LR/733ih. 

And see cases supra note 20. 

Ghange of location as ground for 
avoiding policy see infra § 277. 

Temporary removal see infra § 94. 


Farmers’ 


25. lIowa.—Winsor v. Mutual Fire, 
ete., Assoc., 170 Iowa 521, 153 NW 
97; Harris v., Royal Canadian Ins. 


Co., 538 Iowa 236, 5 NW 124; Longue- 
ville v. Western Assur. Co., 51 Iowa 
553, 2 NW 394, 33 AmR 146; McCluer 
v. Girard F. & M. Ins. To., 43 Iowa 
349, 22 AmR 249; Peterson v. Missis- 
sippi Valley Ins. Co., 24 Iowa 494, 95 
AmD 748. 

Minn.—DeGraff v. Queen Ins. Co., 
38 Minn. 501, 38 NW 696, 8 AmSR 
685; Boright v. Springfield F. & M. 
Ins. Co., 34 Minn, 352, 25 NW 796; 
Holbrook v. St. Paul F., etc., Ins. Co., 
25 Minn. 228. 

Miss.—Boyd v. Mississippi 
Ins. Co., 75 Miss. 47, 21 S 708. 

Pa.—Western, etc., Pipe Lines’ v. 
Home Ins. Co., 145 Pa. 346, 22: A 665, 
27 AmSR 703; Haws v. Philadelphia 
Hire -Assoe; 114; Paw 431% A 159; 
American Cent. Ins. Co. v. Haws, 7 
Pa. Cas, 55831 A107, 

R. I.—Lyons v. Providence Wash- 
ees Ins. Co., 14 R. I. 109, 51 AmR 
364. 

Va.—Niagara F. Ins. Co. v. Elliott, 
85 Va. 962,.9 SE 694, 17 AmSR 115, 

Wis.—Noyes v. Northwestern Nat. 
Ins. Co., 64 Wis, 415, 25 NW 419, 54 
AmR 681. 

26. Ill.—Zeigler v. Clinton Mut. 
County F. Ins: '‘Co., 84°11): A. 442. 

Iowa.—Tabor Lumber Co. v. Liver- 
pool, etc., Ins. Co., 170 NW 881, 173 
NW 925. 

Kan.—A. B. Tegley Hardware Co. 
v. Continental Ins. Co., 97 Kan, 127, 
154 P 229. 

Mass.—Westfield Cigar Co. v. In- 
surance Co. of North America, 169 
Mass. 382, 47 NE 1026. 

Minn.—Zenith Box, ete., Co. v. Na- 
tional Union F. Ins. Co,, 144 Minn. 
386, 175 NW 894; Dodge El. Co. v. 
Hartford F. Ins. Co., 189 Minn. 75, 
165 NW 487; Trost v. Delaware 
Farmers’ Mut. F. Ins. Co., 137 Minn. 
208, 1683 NW 290; Bergstrom v. 
Farmers’ Mut. Ins. Co., 51 Minn. 29, 


Home 


52 NW 980; Soli v. Farmers’ Mut. 
Ins. Co., 51 Minn. 24, 52 NW 979. 
Miss.—Boyd v. Mississippi Home 


Ins. Co., 75 Miss. 47, 21 S 708. 
»N. J.—Trade Ins. Co. v. Barracliff, 
45 N. J. L. 543, 46 AmR’ 792. 
Oh.—Globe-Rutgers F. Ins. Co. v. 
Sa te Co., 23 Oh: CirCs; 
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in describing the location, construed in the light of 
the surrounding 
to insure the particular property in question, such 
intention will be given effect.2° If the location of 
.the property is designated by a general description 
or in comprehensive terms, the policy attaches to 
the property anywhere within the place as de- 


circumstances, shows an intention 


a policy on property described as 


in a certain building or place may cover property 


ecnnected buildings and _ places,*8 
the description relates to property 


in a manufacturing plant or general place.of busi- 


Pa.—Graybill v. Penn. Tp. Mut. F. 
Ins. Assoc., £70" Pali 75,32" A 632; “50 
AmSR 747, 29 LRA'55. 

R. I.—Eddy St. Iron Fdy. v. Farm- 
ers’ Mut:\F. ins: €o., 5 R.1. 426. 

S? C.—Bennettsville, ete., R. Co. v. 
Glens Falls Ins. Co., 96, S.;C.. 44,79 
SE 717. 

Tex.—Royal Ins. Co. v. Texas, ete., 
Ri Co., 53 Tex: Civ. A. 154, 115 SW 
1L7; 1232 

W. Va.—Fisher 'v. Sun Ins. Co., 74 
bebe Va. 694, 83 SE 729, LRA1915C 

Que.—Rolland yv. Citizens Ins. Co., 
21 LCJur 262; Rolland v. North Brit- 
ish, etc, Ins. Co., 14 LCJur 69; Citi- 
zens’ Ins., etc., Co. v. Lajoie, 4 Montr. 
Q. B. 362; Cie. d’Assurance Mutuelle 
v. Villeneuve, 2 Montr. Q. B. 89. 

And see cases infra this section 
and § 94. 

[a] Illustrations.—(1} Where it 
appears that the insurance agent and 
owner intended to insure merchandise 
While in buildings on either or both 
of two.adjoining lots, recovery may 
be had on a policy describing prop- 
erty as being on one of such lots. 
A. B. Tegley Hardware Co. v. Con- 
tinental Ins. Co.,- 97 Kan. 127,154 
P 229. (2) Under a policy covering 
grain owned by insured while in its 
elevator, etc., or in cars within one 
hundred feet thereof, grain in car 
within such distance, loaded by in- 
sured, for which he had taken bill 
of lading to himself as consignee, 
was covered by policy. Dedge El. 
Co. v. Hartford F. Ins. Co., 139 Minn. 
75, 165 NW 487. 

[b] Description by street number. 
—wWestfield Cigar Co. v. Insurance 
Co. of North America, 169 Mass. 382, 
47 NE 1026; Westfield’ Cigar Co. v. 
Insurance Co. of North America, 165 
Mass. 541, 48 NE 504; Sampson v. 
Security Ins. Co., 183 Mass. 49; Hddy 
St. Iron Fdy. v. Farmers’ Mut. F. Ins. 
Co375: Rel. 426: 

a7. See infra note 28 et sea. 

28.° Globe, ete., F. Ins. Co. v. Ham- 
ilton, 65 Ind. A. 541, 116 NE 597; 
Boak Fish Co. v. Manchester F., 
Assur. Co., 84 Minn. 419, 87 NW 932; 
Violette v. Queen Ins. Co., 96 Wash. 
303, 165 P 65; Grdéss v.. Milwaukee 
Mechanics’ Ins. Co., 92 Wis. 656, 66 
NW 712. 

[a] Tlustrations—(1) <A _ policy 
on “household furniture while con- 
tained in the one and one-half story 
frame, with shingle roof, dwelling 
house and additions,’ situated in a 
city, covered furniture in a frame 
outbuilding in rear of house, the in- 
surance agent having had knowledge 
that the furniture would be kept in 
such outbuilding. Globe, etc., F. Ins. 
Co. v. Hamilton, 65 Ind. A. 541, 116 
NE 597. (2) insurance on goods in 
a four story brick warehouse covers 
goods in a one story annex or exten- 
sion. Boak Fish Co. v. Manchester 
F. Assur. Co., 84 Minn. 419, 87 NW 
932. (3) A policy on liquor. de- 
seribed as situated in a brick build- 
ing covers liquors in an adjoining 
wooden structure physically at- 
tached to the brick wall of the main 
building and used in connection with 
the brick building. Violette v. Queen 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ness,*® unless it is apparent from the terms of the 
policy and the surrounding circumstances that prop- 
erty so situated was not intended to be covered.2° 
And the rules for determining the meaning of the 
term ‘‘additions’’? when used in a policy insuring 
‘a building and its additions *! will apply to a policy 
insuring property in a building and ‘‘additions’’ 
thereto,** as will the general rule that the terms 


Ins. Co., 96 Wash. 3038, 165°P 65. (4) 
Insurance on goods in a wooden store 
building will include goods in a shed 
or lean-to forming part of the store 
at time the policy was issued, but 
subsequently moved back to, allow 
the building of an addition to the 
main building, and left standing 
three feet from the addition, to which 
it was connected by a wooden plat- 
form nailed to both and which con- 
tinued to be used for the storing of 
goods as before. Gross v. Milwaukee 
Mechanics’ Ins. Co., 92 Wis. 656, 66 
NW 712. 

29. Ala.— James River Ins. Co. v. 
Merritt, 47 Ala. 387. 

Colo.—German American F, Ins. 
Co. v. Messenger, 25 Colo. A. 153, 136 
P 478. 

Ill.—Liebenstein v. Baltic EF. Ins. 
Co., 45 Ill. 301. 

Md.—Washington KF. Ins. Co, 
Davison, 30 Mad. 91. 

Mass.—Blake v. Exchange Mut. 
Ins. Co., 12 Gray 265. 

Minn.—Pettit v. State Ins. Co., 41 
Minn. 299, 48 NW 3878. 

N. Y.—Webb v. National F. Ins. 
Co., 4 N. Y. Super. 497. 

Pa.—Meadowcraft v. Standard &. 
InswiCo. p6l~ Passe 91. 

See Mountain Timber Co. v. New 
York Lumber Ins. Co., 99 Wash. 243, 
169 P 591 (under general distribution 
clause, stock while in four buildings 
or places on insured’s lumber manu- 
facturing plant constituted but one 
location). 

[a] TIllustrations.—(1) Where the 
agent had seen a certain planing ma- 
chine and talked about it, a policy on 
a sawmill and machinery was held 
to include such a machine in a shed 
of the building on the same floor 
with the machinery proper of the 
mill, about twenty-five feet distant, 
but attached to it by belting, and 
plainly visible. James River Ins. Co. 
v. Merritt, 47 Ala. 387. (2) Under a 
pelicy on a farm implement business 
and goods in the yard, it was held, in 
‘view of the insured’s offer to take 
insurer’s agent over to see the goods 
on a vacant lot diagonally across 
from his building, that a separator 
on such lot was included in the pol- 
icy. German American F, Ins. Co. v. 
Messenger, 25 Colo. A. 153, 136 P 478. 
(3) Insurance on stock “contained 
in” a chair factory was held to in- 
clude not only the goods in the main 
building, where the manufacturing 
was done, but those in the engine 
building, which was appurtenant and 
connected by platform and belting 
from the engine room to the machin- 
ery in the main building, both build- 
ings being necessary to constitute a 
factory. Liebenstein v. Metropolitan 
Ins. Co., 45 Ill. 305; Liebenstein v. 
Baltic: H. Ins. .Co.,-45 Ill. 301. (4) 
Where the policy stated the insur- 
ance to be upon a brick and frame 


Vv. 


building, situated south of the two 
buildings described, and used as “a 
sulphuric acid manufactory,” on 


“stock” and on “machinery,” includ- 
ing apparatus “in and out of the fac- 
tory,” it was@held to cover machinery, 
etc., on the premises used and con- 
nected, although not necessarily con- 
tiguous, with the acid manufactory 
in the other buildings, in sheds and 
in the open air. Washington F. Ins. 
-Co. v. Davison, 30 Md. 91. : 
[b] Berm “shipyard,” as used in 
a policy on the stock in a shipyard, 
embraces the ground adjoining the 
inclosure, so far as it is used for 
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keeping the stock of ship timber 
there provided for use. Webb v. Na- 
tional, F. Ins:.Co., 4 N. Y., Super. 497. 

30. Ill—Liebenstein vy. AXtna Ins. 
Coz, 45 111. 303. 

Mass.—Sampson vy. 
Co., 1383 Mass. 49. 

Mo.—Tate v. Jasper County Farm- 
ers’ Mut. Ins. Co., 133 Mo. A. 584, 
113 SW 659. 

N. Y.—Leavitt v. National F. Ins. 
Co., 88 Misc. 568, 151 NYS 71. 

Man.—Wright vy. Standard Trusts 
Co., 26 Man. 339. 

[a] MTlustrations.—(1) Therphrase 
“contained in the two story frame 
building occupied by the assured as 
a chair manufactory” restricts the 
insurance to property in that identi- 
cal building, and excludes all in other 
adjacent buildings, although used by 
insured in the manufacture of chairs, 
Liebenstein v. Adtna Ins. Co., 45 Til. 
3038, 304. (2) The word “warehouse” 
in a policy insuring goods in a var- 
nish warehouse meant a_ building 
where varnish was stored, and did 
Got include an adjacent building used 
for the manufacture of varnish. 
Leavitt v. National EF, Ins. Co., 88 
Misc. 568, 151 NYS 71. (3) A policy 
on “dwelling and addition” and ‘‘con- 
tents of dwelling’ does not cover 
contents of the addition. Tate v. 
Jasper County Farmers’ Mut. Ins. 
Co., 183 Mo. A. 584, 113 SW 659. 

31. See supra § 86. 

32. Ky.—Georgia Home Ins. Co. v. 
Mayfield Planing Mills, 119 SW 1190. 

Me.—Bickford v. Attna Ins. Co., 
101 Me. 124, 68 A 552, 8 AnnCas 92. 

Mich.—Wolverine Lumber Co, vy. 
Palatine Ins. Co., 139 Mich. 432, 102 
NW 991. 

Mo.—Meriwether -v. Phenix Ins. 
Co.,-137 Mo. A. 96, 119 SW 535. 

N. Y.—Acione v. Commercial Union 
Assur. Co,, Ltd.,- 182. App.’ Div. 822; 
169 NYS 908; Gertner v. Glens Falls 
ine Co., 193 App. Div. 836, 184 NYS 

[a] .Property held covered.—(1) 
Where a policy covered building ma- 
terial stacked in a mill yard one hun- 
dred feet from the mill building and 
its “additions,’ material burned 
while piled in an open shed within 
such radius was covered. Georgia 
Home Ins. Co. v. Mayfield Planing 
Mills, (Ky.) 119 SW 1190. (2) In- 
surance on property in a frame build- 
ing and addition covers property ina 
building connected with the main 
building by a platform and used in 
connection with the main building. 
Bickford v. Adtna Ins. Co., 101 Me. 
124 6S VAS 552578) Ann@a's. 92.°"° (3) A: 
policy on all furniture contained in a 
certain brick building and “additions 
attached” covers furniture in a frame 
building on the next lot, extending 
over and against the rear of the 
brick building, and used in connection 
therewith as a storehouse. Maisel v. 
Philadelphia F. Assoc., 59 App. Div. 
461, 69 NYS 181. (4) Within a pol- 
icy covering property situated in a 
building and extensions and additions 
thereto a barnlike building fourteen 
feet away from the main building, 
which had a door leading to another 
street, that was kept locked, access 
being had only, through the main 
building, is an addition, especially 
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where it appeared that the agent of’ 


the insurer visited the premises with- 
in a short time after the policy was 
issued and saw that a part of the in- 
sured property was kept in that 
building. Gertner y. Glens Falls Ins. 
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of the policy will be construed against the writer.3* 
Insurance on property contained in a certain build- 
ing will not be affected by a removal of the property 
to another part of the building;3* and the same 
rule applies to a policy describing the property as 
contained in a particular part of the building,?5 
unless an intention to restrict the property to that 
part is apparent from the terms used in the policy.®¢ 


ee 193° App. Div. 836, 184 NYS 

[b] Property held not covered.— 
(1) A policy on a frame corrugated 
iron building and additions occupied 
as a quartz mill, situated in a speci- 
fied mining district, and on an elec- 
tric motor and connections, “all while 
contained in the above-described 
quartz mill building,’ did not cover 
a motor of different size, kept by 
insured in a power house detached 
from the mill building, and some one 
thousand two hundred and fifty feet 
distant therefrom, connected with it 
only by electric wiring used to trans- 
mit power and light to the mill build- 
ing and mines. Meriwether y. Phe- 
nix Ins Co. 13% ioy A O61 9 Siw 
535. (2) Where a communication 
had been effected between a _ store 
which contained the insured goods 
and an adjoining store, then hired by 
the assured for the purposes of the 
business, and the policy was in- 
dorsed. “The communication made 
with adjoining stores does not preju- 
dice, this insurance;” it was held: that 
the indorsement did not operate to 
extend the insurance so as to cover 
any goods in such adjoining store, 
and parol evidence was not admitted 
to show that the parties intended 
that it should do so. Liddle v. Mar- 
ket. ins. io; lv eINe ayes UpeT aldo 
[aff 29 N. Y. 184]. 

{c] Property within exception.—A 
planing mill was an addition to a 
sawmill, within the terms of a policy 
excluding stock contained in the saw- 
mill and its additions, although there 
was a space of eighteen inches be- 
tween the buildings, where they com- 
municated directly with each other, a 
short ladder extending between them, 
and lumber was passed from the 
sawmill directly into the planing 
mill and the planing mill machinery 
was run by a belt extending from the 
main shaft of the sawmill. Fergu- 
son v. Lumbermen’s Ins. Co., 45 
Wash. 209, 88 P 128. 

[d] “Extensions.”—Policy cover- 
ing property ‘‘all while contained in 
and on the brick building and exten- 
sions thereto” at certain address did 
not cover property in one_ story 
wooden structure in rear of the lot, 
forty feet from the brick building, 
and not physically connected there- 


with. Acione v. Commercial Union 
Assur. Co., 182 App. Div. 822, 169 
NYS 908. 


33. Exchange Underwriters’ Agen- 
ey v. Bates, 195 Ala. 161, 69 S 956. 
See generally supra § 70. 

34. Fair v. Manhattan Ins. Co., 
112 Mass. 320. 

35. Plinsky v. Germania F. & M. 
Co., 82 Fed. 47; West v. Old Colony 
Ins. Co., 9 Allen (Mass.) 316. 

[a] TIllustrations.—(1) A _ policy 
upon goods “contained in the third 
story’? covers them when removed to 
another room in the same _ story. 
West v. Old Colony Ins. Co.,°9 Allen 
(Mass.) 316. (2) Goods in a “first 
story and basement” are insured, al- 
though all are removed to the base- 
ment and the risk is thereby in- 
ereased. Plinsky v. Germania BF. & 
M. Ins. Co., 32 Fed. 47. 

36. Boynton v. Clinton, etc., Mut. 
Ins/"Cos, 16 Barbu’ Ne SY.) 1254. 

[a] Dlustration. — Insurance on 
goods in the “store part” of a build- 
ing. does not cover goods in a part of 
the building not covered by such 
term. Boynton vy. Clinton, etc., Mut. 
Ins. Co., 16 Barb. (N. Y.) 254. 


if 


oo Ee 


FeO 


——— | 
See ei 


—f~ 


96 [26C.J.] 
So a policy on lumber contained in a yard covers 
lumber in a shed within the yard,*’7 but not in a 
clearing in a forest.88 The description of grain or 
hay as ‘‘in stack’’ covers such property stacked 
under a shed®® or on a separate tract of land,*° 
but not in the mow of a barn.*4 A policy deserib- 
ing the property as located in the place to which 
insurer’s agent knew it was to be removed will cover 
the property when removed.#? But if a removal 1s 
allowed by the policy, and the goods are covered in 
different locations, they will not be covered while 
in transit.42 The position of the words describing 
the location may affect the construction of the pol- 
icy.44 Thus, where a policy insures several kinds 
of property, a clause following the description of 
all the property, and designating it as contained 
in a certain building or locelity, will apply to all 
‘the property insured;** but a clause so designating 
the location of property described in one item will 
not apply to a following item.*® 

Shifting location. ‘‘Floating’’ policies are pol- 
icies intended to cover property or value which can- 
not well be covered by specific insurance because of 
the fact that the property is changing in quantity 
or location.47 A so-called ‘‘drummer floater’’ pol- 
icy on the property of a salesman ‘‘while travel- 
ing’’ covers the property while he is on the road, 
incliding necessary interruptions of his journey,*® 
but not after it has been returned to the starting 
point.4®9 The description of the property as on cer- 
tain premises does not apply to the same property 
on premises subsequently acquired.°°? Bunt a policy 
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on property contained in a designated building has 
been held to cover property in a building or addi- 
tion subsequently erected,>! although there is au- 
thority to the contrary.°? And insurance on live 
stock ‘fin barn or in field’’ will cover animals in 
a barn erected after the policy was taken out.®3 So 
it has been held that a policy on a granary and 
grain therein or in stacks will cover grain grown 
on land afterward acquired.*+ Insurance on the 
property of a.railroad company includes cars and 
other rolling stock, whether in use on its own road 
or elsewhere;®* and a policy insuring an express 
company against loss on property while in transit 
on lines ‘‘owned, leased or operated’’ by a certain 
railroad will include losses occurring on all lines 
coming within that description at the date of the 
policy irrespective of their ownership at the time 
of loss.5¢ 

[§ 94] b. Temporary Removal. When the prop- 
erty is of such a kind that its ordinary use requires 
it to be moved from place to place, or it is of 
necessity in frequent need of repairs, the words 
“contained in’’ or their equivalent will be held to 
refer merely to the usual place of deposit, and the 
parties will be presumed to have- contemplated that 
the policy would cover the property while tem- 
porarily away from the designated location.*7 Thus 
insurance on carriages, buggies, ete., contained in a 
livery stable or, other designated building will cover 
such property while in a shop for repairs,®® al- 
though there are decisions to the contrary.®® So 
insurance on live stock in a certain building or 


37. American Ins. Co. v. Meyers, 
118 Ill. A. 484. 

38. Cook v. Loew, 34 Misc. 276, 69 
NYS 614. 

39. Farmers’ Mutual v. Reser, 43 
Ind. A. 634, 88 NH 349. 

40. Soli v. Farmers’ Mut. Ins. Co., 
51 Minn. 24, 52 NW 979; Sawyer v. 
Dodge County Mut. Ins. Co., 37 Wis. 
503. 

{a} Tllustrvation Where the pol- 
icy included stables and “hay therein 
and in stack,’ and designated the 
property as being in the possession 
of the insured, who was referred to 
as residing on the land described, it 
was held to cover hay in stack two 
miles distant from the residence and 
separate from the designated land. 
Soli v. Farmers’ Mut. Ins, Co., 51 
Minn. 24, 52 NW 979. 

41. Murphy v. Continental Ins. 
Co., 178 Iowa 375, 157 NW 855, LRA 
1917B 934; Benton v. Farmers’ Mut. 
¥F. Ins. Co., 102 Mich. 281, 289, 60 NW 
691, 26 LRA 237 (“The term ‘stack’ 
has a well-defined meaning, and can- 
not be said to include grain in a mow 
in a barn’). 

42. Weston v. American Ins. Co., 
191 Mo. A. 282, 177 SW 792. 

43. Palatine Ins. Co. v. Kehoe, 197 
Mass. 354, 83 NE 866, 125 AmSR 3875, 
15 LRANS. 1007, 14 AnnCas 690; 
Goodhue v. Hartford F. Ins. Co., 184 
Mass. 41, 67 NE 645. 

44.. See infra notes 45, 46. 

45. Hews v. Atlas Ins. Co., 126 
Mass. 389; North American F. Ins, 
Co. v. Throop, 22 Mich. 146, 7 AmR, 


{a] TDustrations.—(1) The words 
“contained in said building,’ in a 
policy insuring ‘$500 on brick pottery 
building,’ certain amounts on ma- 
hater stock, ete., and “$50 on office 
furniture, including safe, contained in 
said building, situate on D Street,” 
apply to the machinery and stock as 
well as to the furniture. Hews v. 
Atlas Ins. Co., 126 Mass. 389. (2) 
The words “in process of manufac- 
ture” in a policy insuring the “stock, 


lumber and goods manufactured and 
in process of manufacture in said 
building’ are descriptive of all the 
property insured, and not merely that 
in process of manufacture. North 
American Ins. Co, v. Throop, 22 Mich. 
146, 7 AmB 638. 

46. Actna Ins. Co. v. Strout, 16 
Ind, A. 160, 44 NE 934. 

{a] Illustration—Where a policy 
insured -“$750 on .... building ... 
situated on lot 6... $250 on boiler 
and engine, while contained in above- 
described building; $1,000 on ma- 
chinery, tools, consisting of... 
ana patterns and other tools,” pat- 
terns, to be covered by the policy, 
need not necessarily be contained in 
the building insured. Autna Ins. Co. 
v. Strout, 16 Ind. A. 160, 44 NE 934. 

47. Fairchild v. Liverpool, etc., F., 
etc., Ins. Co., 51 N. Y. 65; Grosshbaum 
Ceramic Art Syndicate v. German 
ins: Co,, 213) Pas) 506, 624A) 1107, 

[a] Definition.—A ‘floating pol- 
icy’ is one intended to cover the in- 
sured goods wherever they may be, 
whether in transit or in hotels, rail- 
road depots, or stores. Grossbaum 
Ceramic Art Syndicate v. German 
Ins. Co,, 213. Pa. 506,62 A, 1107. 

Property held in trust or on com- 
mission see supra § 82. 

Shifting risk see supra § 92. 

48. Jacobson v. Liverpool, ete., 
Ins. Co., 135 Ill. A. 20 [aff 231 Ill. 61, 
83 NE 95]. 

49. Jacobson v. Liverpool, ete., 
Ins. Co.,, 135 011, A. 20 [aff 231, 111. 61; 
83 NE 95]. 

50. Providence, etc., R! Co. v. Yon- 
kers F. Ins. Co., 10 R. I. 74; Brandt 
v. Berlin Farmers’: Mut. Feuer, etc., 
Co., 108 Wis. 231, 84 NW 180. 

51. Robinson v. Pennsylvania F. 
Ins. Co., 90 Me. 385, 38 A 320; Wyld 
Ver, WONGON, KetC ns Conon UAC u@: 
B. 284, 

{a] Mlustration.—A description of 
‘the property as in the “frame stable 
and carriage house building belong- 
ing with” the dwelling of insured, 
and on the same lot, covered such 


property in a frame building after- 
ward erected on the same lot for the 
same use. Robinson vy. Pennsylvania 
F. Ins. Co., 90 Me. 385, 38 A 320. 

52. Levinton v. Ohio Farmers’ 
Ins. Co., (Pa.) 110 A 295; Lycoming 
ey Ins. Co. v. Updegraff, 40 Pa. 


[a] Tlustration.—A firm took out 
a policy on merchandise contained in 
a “new frame barn, wagon and ware- 
room,” situated in an alley and occu- 
pied as a warehouse, and subsequent- 
ly erected a. brick addition to its 
storeroom, requiring the removal of a 
part of the barn. It was held that no 
recovery could be had for any léss of 
goods in the new brick building or 
extension of the storeroom. Lycom- 
ing County Ins. Co. v. Updezgraff, 40 
Pay odubs 

53. ‘rade Ins. Co. v. Barracliff, 45 
N. J. L. 548, 46 AmR 792. 

54. Sawyer v. Dodge County Mut. 
Ins. Co., 37 Wis. 508. 

55. Liverpool, ete., Ins. Co. v. Mc- 
Niell, 89 Fed. 131, 32 CCA 178; Fitch- 
burg R. Co. v. Charlestown Mut. F. 
Ins. Co., 7 Gray (Mass.) 64; Farmers’ 
L. & T. Co. v. Harmony F. & M. Ins, 
Co., 51 Barb. 33 [aff 41 N. Y. 619]. 

56. Northern Pac. Express Co. v. 
Traders’ Ins. Co., 183 Ill. 356, 55 NE 
702 [rev 88 Ill. A. 513]. 

57. Lesh v. Rock Creek Tp. Farm- 
ers’, Mut: Ins. Co.,. (ind. As)=1209NE 
391; Winsor v. Mutual Fire, etc., As- 
soc., 170 Iowa 521, 153 NW 97; Hv- 
erett v. Continental Ins. Co., 21 Minn. 
76; McKeesport Mach. Co. v. Ben 
Franklin Ins. Co., 178 Pa. 53, 34 A 
16. And see cases infra this section. 

[a] Dlustration.—A policy on a 
threshing machine ‘‘stored in” a barn 
covers the machine while standing in 
a field. Everett v. Continental Ins. 
Co., 21 Minn. 76. 

58. McCluer v. Girard F. & M. Ins. 
Co., 43 Iowa 349, 22 AmR 249; Lon- 
don, etc., F. Ins. Co. v. Graves, 4 Kyl 
706; Niagara F. Ins. Co. v. Elliott, 85 
Va. 962, 9 SE 694, 17 AmSR 115. 

59. Bradbury v. F. Ins. Assoc., 30 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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location has been held to cover animals temporarily 
in a different place,®° especially where the sub- 
sequent acts of the parties indicated that such was 
their intent. But it has been held that a 
policy insuring horses ‘‘contained’’ in a certain 
barn did not cover a horse which was kept for 
two months before the loss in a pasture some dis- 
tance from the barn.°? And a policy insuring a 
barn and its ‘‘contents’’ has been held not to cover 
horses killed outside of the barn, although they 
were stabled in it.°* While wearing apparel insured 
as located in a certain building is not protected if 
permanently removed,** such property is covered 
while in customary use, although temporarily away 
from the building described as containing it,®* or 
at another place for repairs.°° And where patterns 
used in a foundry were kept in an adjoining pat- 
tern shop when not in use, a policy describing 
them as in the pattern shop will cover them while 
in the foundry,®’ notwithstanding the policy con- 
tained the restrictive words ‘‘while contained as 
described herein and not elsewhere.’’** Where a 


policy insured a pipe-line company on oil in a tank 
on a certain tract, and a flood carried the tank a 
long distance away, but left it on the same tract, 
the oil st\fl remaining in the tank, recovery was’ 
allowed for a loss by fire happening at the latter 
place.®® The general rule does not apply, however, 
where the nature of the property 7° or the surround- 
ing circumstances‘! show that insurance during 
the absence of the property from the place described 
could not reasonably have been contemplated by 
the parties. And the same is true where, notwith- 
standing the nature of the property is such that 
its temporary removal would otherwise be within 
the contemplation of the parties, the language of 
the policy is so restrictive as to indicate a contrary 
intent.” This is the rule when the policy is in 
the statutory form, insuring property while con- 
tained in a designated place, ‘‘and not elsewhere.’’78 
So a policy on ‘‘personal farm property in build- 
ings and on farm,’’ issued by a company whose by- 
laws forbade the insurance of property within a 
specified distance of other buildings, did not cover 


Me. 396, 15 A 34, 6 AmSR 219; Home 
Ins. Co. v. McClaran, (Tex. Civ. A.) 
204 SW 718. 

{a] MNiustrations.—(1) A _ policy 
upon a livery stable and carriages, 
stages, hacks, etc., contained therein 
does not cover the loss by fire of a 
hack in a-repair shop on another 
street, about one eighth of a mile 
distant, to which it had been removed 
without knowledge or consent of in- 
surer. Bradbury v. Fire Ins. Assoc., 
80 Me. 396, 15 A 34, 6 AmSR 219. 
(2) Policy insuring carriages “all 
while contained in the _ one-story 
metal roof, iron-clad building,” at a 
certain address, did not render in- 
surer liable for damage to a carriage 
while in different shop undergoing 
repairs. Home Ins. Co. v. McClaran, 
(Tex. Civ. A.) 204 SW 718. 

60. Kinney v. Farmers’ Mut. Fire, 
ete., Soc., 159 Iowa. 490, 141 NW 706, 
AnnCasi1915A 609; Mills v. Farmers’ 
Ins. Co., 37 Iowa 400; Peterson v. 
Mississippi Valley Ins. Co., 24 Iowa 
494, 95 AmD 748; De Graff v. Queen 
Ins. Co., 38 Minn. 501, 38 NW 696, 8 
AmSR $685; Boright v. Springfield F., 
ete., Ins. Co., 34 Minn. 352, 25 NW 
796; Holbrook v. St. Paul F., etc., Ins. 
Co., 25 Minn. 229; American Cent. 
Ins. Co. v..Haws, 7 Pa. Cas. 558, 11 
A 107; Haws v. Philadelphia Fire 
Assoc., 114 Pa. 431, 7 A 159; Lathers 
vy. La Prairie Mut. F. Ins. Co., 135 
Wis. 431, 116 NW 1, 22 LRANS 848, 
15 AnnCas 659. 

[a] Illustration.—A policy on 
mules “contained” in a certain barn 
covers them at a different place, be- 
ing used for ploughing and there 
stabled in a shed. Holbrook v. St. 
Paul F., etc., Ins. Co., 25 Minn. 229. 

61. Philadelphia Fire Assoc. V. 
Taylor, 76 Kan. 392, 91 P 1070. 

62. Thorp v. Adtna Ins. Co., 75 N. 
H. 251, 72 A 690. 

“It cannot be said that a horse 
turned out to pasture for two months 
is ‘contained in’ the barn while it is 
in fact in the pasture, even if ‘con- 
tained in’ shall be construed to mean 
‘kept in.’ A horse turned out for the 
season is ‘kept in’ the pasture.” 
Thorp v. 4otna Ins. Co., 75 N. H. 251, 
72 A 690. 

63. Farmers’ Mut. F. Ins. Assoc. 
vy. Kryder, 5 Ind, A. 430, 31 NH 851, 
51 AmSR 284. : ; 

64. Towne v. Philadelphia Fire 
Assoc., 27 Ill. A. 433; Lyons v. Provi- 
dence Washington Ins. Co., 14 R. I. 
109, 51 AmR 364 [overr 13 R. I. 347, 
43 AmR 32]. rf 

65. es v. Philadelphia Fire 
Assoc., 27 Ill. A. 433; Longueville v. 
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Western Assur. Co., 51 Iowa 553, 2 
NW 394, 383 AmR 146; Lyons v. 
Providence Washington Ins. Co., 14 
R. I. 109, 51 AmR 364 [overr Lyons 
v. Providence Washington Ins. Co., 
13 R. I. 347, 48 AmR 32]. 

[a] Effect of removal for long 
journey.—Wearing apparel was in- 
sured ‘contained in” a building in 
Chicago. The owner afterward ar- 
ranged to reside a part of the time in 
Ottawa, to which place a part of the 
apparel was removed. A fire de- 
stroyed the clothing while there. 
It was held that the removal was 
not such a temporary one as the 
parties might be reasonably said 
to have in view, nor was the place 
of deposit as described in the 
policy continued after the visit to 
Ottawa; and also that the ordi- 
mary use of clothing did not include 
the use involved in long journeys or 
long visits, during which the goods 
might be exposed to risks that in- 
surer would not have been disposed 
to insure. Towne v. Philadelphia 
Fire Assoc., 27 Ill. A. 433. 

66. Noyes v. Northwestern Nat. 
Ins. Co., 64. Wis.-415, 25 NW 419, 54 
AmR 681. 

67. McKeesport Mach. Co. v. Ben 
Franklin Ins. Co., 173 Pa. 53, 34 A 16. 

68. McKeesport Mach. Co. v. Ben 
Franklin Ins. Co., 173 Pa. 53, 34 A 16. 
But see infra note 73 [a]. 

69. Western, ete, Pipe Lines v. 
Home Ins. Co., 145 Pa. 346, 22 A 665, 
27 AmSR 708. 

70. Niagara F. Ins. Co. v. Hliiott, 
85 Va. 962, 9 SE 694, 17 AmSR 115. 

[al “Where merchandise kept in 
stock, or carriages kept in a carriage- 
maker’s establishment for sale, are 
insured, there is nothing in the na- 
ture of the property to indicate that 
it will be removed before it is sold, 
and hence the insurer may be sup- 
posed to have underwritten the pol- 
icy upon the idea that the property 
would be entitled to whatever pro- 
tection the character of the building 
and its situation might afford, and 
that it should’ be exempt from thé 
risks incident to temporary removals, 
or to the use of the property at other 
than the specified place of location.” 
Niagara F. Ins. Co. v. Elliott, 85 Va. 
962, 964, 9 SE 694,17 AmSR 115. To 
same effect Haws v. Philadelphia 
Fire Assoc., 114 Pa 431, 7 A159. © 

71. Annapolis, etc., R.-Co. v. Balti- 
more F. Ins. Co., 32 Md. 37,°3 AmR 
112. 

{a] Engines and cars while on the 
road, but which were insured as in 
the car house, are not protected when 


the car house was not capable’ of 
holding all the cars and engines at 
the same time. Annapolis, ete, R. 
Co. v. Baltimore F. Ins. Co., 32 Md. 

7, 3 AmR 112. 

72. Lakings vy. Phoenix Ins. Co., 94 
Iowa 476, 62 NW 783, 28 LRA 70; 
Haws v. St. Paul F. & M. Ins. Co., 
130) Paces top A 2915 18a Ae 62d. ao 
LRA 52; British America Assur. Co, 
v. Miller, 91 Tex. 414, 44 SW 60, 66 
AmSR 901, 39 LRA 545. 

[a] KXllustration.—A policy upon 
a barn and its contents, specifically 
insuring horses, “all contained in 
above described barn,” and providing 
further that it did not “cover or in- 
sure personal property of any kind, 
while removed from the particular 
building herein described, or kept or 
used in any other, place or location, 
unless otherwise Specified in the pol- 
icy,” did not cover the property while 
temporarily removed. Haws v. St. 
Fauleh, e&yM. Ins. Co., 130) Pa, 13. 
114, 15 A 915518" A621 2 TeRsAy 52: 

[b] “While contained.”—Where a 
minister’s library insured ‘‘while 
contained in the two-story brick and 
frame dwelling house,” situated at a 
certain place was destroyed while at 
a chapel, separate and some feet 
from the dwelling, the company vas 
not liable, although the property was 
then in its ordinary, necessary, and 
convenient use. Green v. Liverpool, 
ete., Ins. Co., 91 Iowa 615, 60 NW 189 
{dist Longueville v. Western Assur. 
Co., 51 Iowa 553, 33 AmR 146, supra 
note 65]. 

[c] ‘While on the premises only.” 
—Where an application sought insur- 
ance on property “while on the prem- 
ises only” and the policy described 
property as “being situated on and 
confined to premises actually occu- 
pied by the assured,” describing the 
premises, the insurance did not cover 
such property y hile temporarily in a 
place several miles away. lLakings v. 
Phoenix Ins. Co., 94 Iowa 476, 62 NW 
783, 28 LRA 70 [dist Longueville v. 
Western Assur. Co., 51 Iowa 558, 33 
AmR 146, supra note 65; Peterson v. 
Mississippi Valley Ins. Co., 24 Iowa 
553, 33 AmR 146, supra note 60]. 

73. L’Anse vy. Philadelphia Fire 
Assoc., 119 Mich. 427, 78 NW 465, 75 
AmSR 410, 48 LRA 888; British 
America Assur. Co. v. Miller, 91 Tex. 
414, 44 SW 60, 66 AmSR 901, 39 LRA 
545; Rosenthal v. Insurance Co. of 
North America, 158 Wis. 550, 149 NW 
155, URAI915B 361, AnnCasl1916E 
395. But see supra notes 67, 68. 

[a] Tustrations—(1) A _ policy 
covering the fire apparatus of a vile 
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the described property while temporarily in a build- 


ing within the prescribed limits.** 


[§ 95] 10. Use of Property. A policy insuring 
machinery while in use,’® or while in transit between 
different localities,"® will not cover the machinery 
while in storage or in a shop for repairs. Converse- 
ly, it has been held that imsurance on a threshing 
‘machine ‘‘while not in use’’ covered the machine 
while standing near a farm house preparatory to 
its intended use a few days later." 

F. Amount of Insurance—l. In General. 


[$§ 96] 


The amount of insurance covered 


pends upon the terms of the instrument,” construed 
by the rules which govern the interpretation of 


other contracts.7® 


must be ascertained from all its provisions, and 


lage, ‘‘while located and contained as 
described herein, and not elsewhere,’ 
does not cover a loss of such prop- 
erty when temporarily out of the 
building, and being used in attempt- 
ing to extinguish a fire. L’Anse v. 
Philadelphia Fire Assoc., 119 Mich. 
427, 429, 78 NW 465, 75 AmSR 410, 
43 LRA 838. (2) A policy on horses, 
while contained in a described barn, 
“and not elsewhere,’ did not cover 
their loss while away from the barn, 
on the theory that the parties con- 
templated their temporary removal 
for repairs to the barn. Rosenthal 
v. Insurance Co. of North America, 
158 Wis. 550, 149 NW 155, LRA 
1915B 361, AnnCas1916E 395. 

74. Wildey v. Farmers’ Mut. F. 
Ins. Co., 52 Mich. 446, 18 NW 212. 

75. Slinkard v. Manchester F. As- 
sur. Co., 122 Cal. 595, 55 P 417, 

[a] Tlustration.—A policy insur- 
ing a harvester while in use in the 
country will not cover a loss occur- 
ring while the machine is in storage. 
Slinkard v. Manchester F. Assur. Co., 
122 Cal. 595, 55 P 417; Benicia Agri- 
cultural Works v. Germania Ins. Co., 


-97 Cal. 468, 32 P 512. 


76. Mawhinney v. Southern Ins. 
Co., 98 Cal. 184, 34 P 945, 20 LRA 87; 
Benicia Agricultural Works v. Ger- 
mania Ins. Co., 97 Cal. 468, 32 P 512. 

{a] Illustration.—Where a _har- 
vesting machine, insured ‘while lo- 
cated and contained as described 
herein,” and “operating in the grain 
fields and on transit from place to 
place in connection with harvesting,” 
was taken from its place of storage 
to a blacksmith shop for repairs, 
preparatory to removal to the fields 
for use, and was there burned, the 
loss was not within the policy. 
Mawhinney v. Southern Ins. Co., 98 
Cal. 184, 185, 34 P 945, 20 LRA 87. 

77. Minneapolis Threshing Mach. 
Co. v. Firemen’s Ins. Co., 57 Minn. 35, 
58 NW 819, 47 AmSR 572, 23 LRA 
576. 

78. U. S.—Warsaw-Wilkinson Co, 
v. Exchange Mut, F, Ins. Co., 192 Fed. 
666. 

Iowa.—Dahms, etc., Co. vy. German 
F. Ins. Co., 153 Iowa 168, 132 NW 
870, AnnCasi913D 1301. 

Kan.—Brenn v. Farmers’ Alliance 
UNOS CO. eh Oo Ian Olds MDa eso 

N. Y.—Hand y. Williamsburg City 
ipo ©Os,, OlieNe Xie) ads 

Can.—Forsyth v. Walpole Farmers’ 


“Mut. F. Assur. Co., 43 Ont. L. 236, 43 


Pee 503 [dism app 14 OntWN 
114]. 

{a] Particular policies construed. 
—(1) Where a policy issued by a mu- 
tual company on deposit of a pre- 
mium to be subject to assessments 
provided that if the deposit made at 
the time the policy issued was less 
than the premium which would be 
payable on the property insured for 
the amount of insurance named, at 
the rate charged by the majority of 
stock companies doing business in 
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by a policy de- 


payable in case 


the locality, then the amount of the 
insurance contracted for should be 
reduced proportionately, the purpose 
of the provision was to put the in- 
surance on a stock company basis, 
the criterion being the average rate 
which would be charged under such 
companies, to be determined by tak- 
ing the stock company rate then in 
vogue on the same kind of property, 
and not the average on all classes 
without regard to the nature of the 
risk. Warsaw-Wilkinson Co. v. Ex- 
change Mut. F. Ins. Co., 192 Fed. 666; 
Exchange Mut. F. Ins. Co. v. Warsaw- 
Wilkinson Co., 181 Fed. 330, 104 CCA 
518. (2) A by-law of a mutual com- 
pany, made a part of the policy in- 
suring livestock in a stated amount, 
but with no _ separate valuation 
placed on any animal, such by-law 
providing that each separate head of 
stock should be a separate risk, to 
decrease as the stock increased, was 
construed to mean that each head 
was separately insured for a numeri- 
eally proportional part of the entire 
amount. Brenn vy. Farmers’ Alliance 
Ins; 'Co.,) £03, Kan, 517, 175 2383. 

79. Shawnee F. Ins. Co. v. Thomp- 
son, 30 Okl. 466, 119 P 985. 

General rules of construction see 
supra § 69 et seq. 

80. Commercial Union Assur. Co., 
Ltd. v. Schumaker, (Ind.:'A.) 119 NE 
532. And see generally supra § 69. 

81. U. S.—Williams v. Continental 
Ins. Co., 24 Fed. 767; Luce v. Spring- 
field F. Ins. Co., 15 ‘F. Cas, No. 8,589, 
1 Flipp. 281. 

Ga.—London Assur. Corp. v. Pater- 
son, 106 Ga. 538, 32 SE 650. 

La.—Wallace vy. Insurance Co., 4 
La. 289. 

N. Y.—Snowden v. Guion, 101 N. 
Y., 458, 467, 5 NE 322; Laurent v. 
Chatham F. Ins. Co., 1 N. Y. Super. 
45. 

Oh.—Farmers’ Ins. Co. v. Butler, 
38 Oh. St. 128. | 

Pa.—Lycoming Ins. Co. v. Mitchell, 
48 Pa. 367. 

Philippine.—Chuco v. Yorkshire F., 
etc., Ins. Co., 14 Philippine 346. 

S. C.—Riggs v. Home Mut. F. Pro- 
tection Assoc., 61 S. C. 448, 39 SE 
614; Cox v. Charleston F. & M. Ins. 
Co., 37 S. C. L. 331, 45 AmD 771. 

S. D—Lawyer v. Globe Mut. Ins. 
Co., 25 S. D: 549, 127 NW 615. 

Tenn.—Attna Ins. Co. v. Farrell, 
3 InsLJ 852. 

Tex.—Fire Ins. Assoc. v. Miller, 2 
Or. Civ. Cas. § 332 [cit May Ins. 
p A 

[a] Other definitions of an “open 
policy.”,—(1) “[A policy] in which 
the sum to be paid as indemnity in 
case of loss is not fixed in the con- 
tract, but is left open to be proved 
by the claimant, or to be determined 
by the parties, and this determina- 
tion is called an adjustment of the 
loss.” Fire Ins. Assoc. v. Miller, 2 
Tex. A, Civ. Cas. § 332 [cit May Ins. 
p 27]. (2) “A policy on which the 
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not from a literal or technical construction of an 
isolated or special clause.*° 

2. Open or Valued Policies. 
icies are generally written so that the liability of 
the company is dependent upon the amount of the 
loss, to be determined after the loss has occurred; 
and the valuation of the property in the application 
or policy does not fix the liability of the company, 
even in case of total loss.*? 
‘open policies.’’ §? 
also sometimes meant, in the United States, one in 
which an aggregate amount is expressed in the body 
of the policy, and the specific amounts and subject 
are to be indorsed from time to time.®® 
The true meaning of the policy | other hand the value of the property and the amount 


Fire pol- 


Such policies are called 
However, by an open policy is 


On the 


of loss may be fixed by the terms 


value is to be proved by the as- 
sured.” Bouvier L. D. [quot London 
Assur. Corp. v. Paterson, 106 Ga. 538, 
549, 32 SE 650]. (3) One in which’ 
the value of the interest at risk is 
not fixed in the policy. but is esti- 
mated by a certain standard, and in 
case of loss is made out by proof. 
Peninsular, ete., SS. Co. v. Atlantic 
Mut. Ins. Co., 185 Fed. 172 [certi- 
orari den 225 U. S. 704, 32 SCt 837, 
56 L. ed. 1265]. - 

[b] As defined by statute, an 
open policy is one in which the value 
of the thing insured is not agreed 
upon, but is left to be ascertained in 
case of loss. Lawyer v. Globe Mut. 
Ins. Co., 25 S. D. 549, 127 NW 615. 

{c] Tlustrations.—(1) A _ policy 
containing the clause, ‘‘the said goods 
and merchandises hereby insured are 
valued at as indorsed,” the blank 
not being filled, is an open policy. 
Snowden v. Guion, 101 N. Y. 458, 5 
INE 322. (2) Where the question arose 
on a Clause to the effect that the ag- 
gregate amount of insurance “shall 
not exceed two-thirds of the esti- 
mated cash value” the court distin- 
guished between statements that it 
“does not” and that it ‘shall not,” and 
being “shall not,’ this was treated 
as an open policy. Lycoming Ins. 
Co. v. Mitchell, 48 Pa. 367. (3) Where 
a house was valued at three thou- 
sand five hundred dollars, but there 
was a clause in the policy which 
stipulated that in the event of loss 
defendant was to pay the estimated 
value at the time of loss, the policy 
was held to be an open one. AStna 
Ins. Co. v. Farrell, (Tenn.) 3 InsLJ 
852. (4) A policy stating merely that 
the company has placed a certain 
sum on a house, without the words 
“valued at” or any similar phrase, 
is open. Wallace v. Insurance Co., 
4 La. 289. 

[ad] A policy issued to indemnify 
a contractor against loss he may sus- 
tain by reason of the building which 
he has contracted to build be- 
ing destroyed, to a sum not ex- 
ceeding a designated sum, is an open 
policy. It does not mean that as 
soon as the house is destroyed by 
fire insured shall be entitled to re- 
cover the sum designated, but means 
that he is to recover the amount if 
that is the damage done to him by 
the fire. Ulmer v. Phenix F. Ins. 
Co., 61 S. C. 459, 462, 39 SE 712. 

82. See cases supra note 81. 

83. Bouvier L. D. [quot London 
Assur. Corp.. v. Paterson, 106 Ga. 
538, 549, 32 SEH 650]; State v. Wil- 
liams, 46 La. Ann. 922, 929, 15 S- 
290 [cit Douville v. Sun Mut. Ins. 
Co., 12 La. Ann. 259]. 

[a] MIlustration.—Where a com- 
pany agreed: to carry three fifths of 
a fifty-thousand-dollar risk, and of- 
fered to take, and afterward by in- 


dorsement on the policy assumed, a 
liability not exceeding fifty thousand 
dollars on the excess, the policy was 


SS Se ee eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the contract ;8* and policies so written are termed 
‘valued policies,’’ and bind the insurer to pay the 
whole sum insured in ease of total loss.%5 
may be valued as to a total loss and open as to a 
I Whether a policy is open or valued 
is a question of intention to be determined from the 
And unless it appears to have 
been the intention of the parties to the policy, upon 
a fair and reasonable construction of its terms, to 
value the loss, and thereby fix by contract. the 
amount of recovery, the policy must be regarded as 
A policy is none the less an open 
oue because of an indorsement thereon consenting 


partial loss.*® 


language used.%7 


an open, one.®§ 


construed as not limiting the lia- 
bility to three fifths on the additional 
fifty thousand, the subsequent deal- 
ings of the parties showing that full 
liability as to the second risk was 
assumed. London Assur. Corp. v. 
Paterson, 106 Ga. 538, 32 SE 650. 

{b] In an open policy of insur- 
ance, for which an aggregate amount 
is, expressed, there are as many con- 
tracts for insurance as there are in- 
dorsements on the policy of separate 
shipments of goods. State v. Wil- 
liams, 46 La, Ann. 922, 929, 15 S 290 
{cit Douville v. Sun Mut. Ins. Co., 
12 La. Ann. 259]. 

84. U. S.—O’Brien v. North River 
Ins. ,Co., 212 ,Fed..102, 128 CCA: 618, 
LRA1917C 722; Williams v. Conti- 
nental Ins. Co., 24 Fed. 767. 

Cal.—Whitney Est. Co. v. Northern 
AssureyCo., -b55, Cal, 521, 101” Py 911, 
23 LRANS 1238, 18 AnnCas 512. 

Tll.— Jacobs v. Atlas Ins. Co., 148 
Ill. A. 325. 

La.—Millaudon v. Western M. & F. 
Ins. Co., 9 La, 27, 29 AmD 433. 

Me.—Greenlaw v. Aroostook Coun- 
ty Patrons’ Mut. F. Ins. Co., 117 Me. 
514, 105 A 116. , 

Mass.—Nichols v. Fayette Mut. F. 
Ins. Co., 1 Allen 63; Phillips v. Mer- 
rimack Mut. F. Ins. Co., 10 Cush. 
350; Holmes v. Charlestown Mut. F. 
Ins. Co., 10 Metc. 211, 48 AmD 428; 
Fuller v. Boston Mut. F. Ins. Co., 4 
Metc. 206; Borden v. Hingham Mut. 
F’, Ins. Co., 18 Pick. 523, 29 AmD 614. 

Miss.—Natchez Ins. Co. v. Buckner, 
5 Miss. 68. 

Mo.—Smith v. Caledonian Ins. Co., 
195 Mo. A. 379, 191 SW 1034; Hilburn 
v. Phoenix Ins. Co., 140 Mo. A. 355, 
124 SW 63; Reavis v. Farmers’ Mut. 
F. Ins. Co., 78 Mo. A. 14. 

On—-barmers...—ns,. Co...¥.- Butler, 
38.Oh. St. 128, 134. 

Pa.—Universal Mut. F. Ins. Co. v. 
Weiss, 106 Pa. 20. 

Ss. C.—McCarty v. Piedmont Mut. 
Tassos esa Cal boy Ole OE 1 LS, 
LRANS 729; Riggs v. Home Mut. F. 
Protection Assoc., 61 S. C. 448, 39 
SE 614; Cox v. Charleston F. & M. 
PS LOO mio aC Jas 51 tO eA ot tk 
[cit Phillmore Ins. 325]. 

Ss. D—Lawyer v. Globe Mut. Ins. 
Co., 25 S. D:549,.127 NW’ 615, 

[a] As defined by statute a 
valued policy is one which expresses 
its face an agreement that the 
thing insured shall be valued at a 
specified sum. Whitney Est. Co. v. 
Northern Assur. Co., 155 Cal. 521, 101 
P 911; Lawyer v. Globe Mut. Ins. 
Co., 25 S. D. 549, 127 NW 615. 

[b] The value of the thing in- 
sured is fixed by the contract of the 
parties, and requires no proof; and, 
this constituting the only difference 
between an open and a valued policy, 
the value being agreed on, it is bind- 
ing on both parties, and cannot be 
opened unless the value fixed is so 
exorbitant as to make it a fraudulent 
or gambling policy. Natchez Ins. Co. 
v. Buckner, 5 Miss. 63. 

{c] This form of policy may be 
said to be one in which the insurer 
himself, at the time of making the 
policy, assesses the damages in case 
of total loss, unless fraud, inducing 
an overvaluation on the part of in- 
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sured, is established. Wood F. Ins. 
§ 41 [quot Farmers’ Ins. Co. v. But- 
ler, 38 Oh. St. 128, 134]. 

{d] The term “valued policy” ap- 
plies to cases only where a valuation 
is fixed upon the underwritten prop- 
erty by way of liquidated damages, 
and for the purpose of avoiding a 
subsequent valuation of the property 
in case of loss. Universal Mut. F. 
Ins. Co. vy. Weiss, 106 Pa. 20 [cit 
Bouvier L. D.]. 

fe] Dlustrations. — (1) Insurance 
upon property “‘valued at six thou- 
sand dollars each, making in all 
thirty thousand dollars, of which fif- 
teen thousand dollars are insured in 
the Western Marine and Fire Insur- 
ance Company: this policy covers the 
other fifteen thousand dollars,’ has 
been held to be cleardy a valued pol- 
icy. Millaudon v. Western M. & F. 
Ens;, Coy, “94a. 427,, 31,-29° Amp -433. 
(2) A policy which after insuring 
one thousand seven hundred dol- 
lars upon a mill and fixed ma- 
chinery and one hundred and fifty 
dollars on movable machinery therein 
proceeded in written words as fol- 
lows: “Said insured being the lessee 
of said mill for one year from 
November ist, 1850, and having paid 
the rent therefor of $2,171.01, which 
interest, diminishing day by day, in 
proportion to the whole rent for the 
year, is hereby insured’ was consid- 
ered to be a valued policy, although 
in a printed part of the instrument 
there was a provision that the “loss 
or damage should be estimated ac- 
cording to the true and actual cash 
value at the time such loss or dam- 
age shall happen.” Cushman _ vy. 
Northwestern Ins. Co., 34 Me. 487. 

{f{] The premium may be included 
in the valuation of the property in- 
sured without special notice to that 
effect. Mayo v. Maine F. & M. Ins. 
Co.,,12 Mass. 259. 

85. See case supra note 84. 

86. Lite v. Firemen’s Ins. Co., 119 
App. Div. 410, 104 NYS 434 [aff 193 
N. Y. 639 mem, 86 NE 1127 mem]. 

[a] MIllustration.—A policy  pro- 
viding for the payment of a sum not 
to exceed a certain amount in case 
of a total loss, and in case of a par- 
tial loss, payment of a certain sum 
a month until the house could be 
made tenantable, was held to be a 
valued policy as to a total loss, and 
and an open policy as to a partial 
loss. Lite v. Firemen’s Ins. Co., 119 
App. Div. 410, 104 NYS 434 [aff 193 
N. Y. 639 mem, 86 NE 1127 mem]. 
See cases infra notes 88-93. 

83s. U. S.—Williams v. Continental 
Ens. JCo., 24> Kea, 767. 

Ga.—Norwich Union F. Ins. Soc. y. 
Bainbridge Grocery Co., 16 Ga. A. 
432, 85 SE 622; Georgia Co-op. F. 
Assoc. v. Lanier, 1 Ga. A. 186, 57 SH 
910. 

Tlowa.—Funk v. Iowa Business 
Men’s Mut. Fire Assoc., 103 Iowa 660, 
72 NW 774. 

Mo.—Reavis v. Farmers’ Mut. F. 
Ins. Co., 78 Mo. A. 14. 

N. Y.—Laurent v. Chatham F, Ins. 
Go., 1°N. YS Super, 45. 

Oh.—Farmers’ Ins. Co. v. Butler, 
83° On. £28: 

Co. Hill, 


Tex.—Delaware Ins. Vv. 


to a concurrent valued policy.*? 
policy must insure specific property,®® and must not 
merely estimate the value, but must appraise the 
loss and be equivalent to an assessment of dam- 
t must also amount to more than a mere 
contract limiting liability.°? 
is necessarily a valued policy.®3 
of these definitions and the general rules of con- 
struction in this and the preceding section will 
appear more fully in discussing the extent of the 
insurer’s liability.%* ' 

G. Commencement, Duration, and Ter- 
mination of Risk *°—l. Commencement. As a gen- 
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To be valued the 


Every policy on profits 
The application 


(Civ. A.) 127 SW 283. 

[a] Under a policy which limits 
the liability to a certain proportion 
of the value of the property at the 
time of the insurance, specifying, 
however, the valuation placed upon 
the property and the amount of the 
insurance, which does not exceed the 
proportion of the valuation, is con- 
clusive; and it is not open to the 
company afterward to show that the 
valuation was excessive, for the pur- 
pose of reducing the amount of its 
liability; but such a stipulation re- 
lates to the value of the property at 
the time of the insurance, and not to 
the value at the time of loss; and the 
policy is therefore not in a proper 
Sense a valued policy, but, like other 
policies of fire insurance, is an open 
policy, the liability of the company 
being determined by the value of the 
property at the time of loss. Funk vy. 
Iowa Business Men’s Mut. F. Assoc., 
103 Iowa 660, 72 NW 774; Reavis v. 
Farmers’ Mut. F. Ins. Co., 78 Mo. A. 
14; Ramsey v. Philadelphia Under- 
writers’ Assoc., 71 Mo. A. 380; Lau- 
rent. ‘Vv. Chatham I-Ins.' Cox*d Neve 
Super. 45; Farmers’ Ins. Co. v. Butler, 
38 Oh. 128. 

89. Millaudon v. Western M. & F. 
Ins. Co:, 9 La. 27;-29' AmD 433: 

$0. - Wallace v. Insurance Co., 4 
La. 289. 

91. Luce vy. Springfield F. & M. 
Ins.,'Co., 15 F. Cas, No. 85589, 1 Wlipp. 
281; Lycoming Ins. Co. v. Mitchell, 
48 Pa. 367. 

[a] A valued policy determines 
beforehand the amount of liability 
in case of loss, and such amount is 
inserted in the policy as a fit sum 
to be paid if loss occurs. It does 
more than merely value the property 
insured; it values,the loss. To do 
this the policy must amount to a con- 
tract either to pay, in case of loss, 
a stipulated sum, or that the prop- 
erty shall be estimated at the stipu- 
lated sum in case of loss. Luce v. 
Springfield F. & M. Ins. Co., 15 F, 
Cas. No. 8,589, 1 Flipp. 281. 

92. Brown v. Quincy Mut. F. Ins. 
Co., 105 Mass. 396, 7 AmR 5388. 

[a] Illustration.—Where a policy 
was issued for an amount “being not 
more than three-fourths of the value 
of the property,” but contained the 
further provision that insurer should 
in no event be liable beyond the sum 
insured nor beyond three fourths of 
the actual cash value at the time of 
the loss, it was held not to be a 
valued policy. It was an express 
contract limiting the liability; but it 
was held that without this latter 
clause it would be a valued policy, 
and the valuation conclusive upon 
the parties. Brown vy. Quincy Mut. 
Be Ins: Co:, “105 “Masse 396)" 7"* Amir 


538. 
Mumford vy. Hallett, 1 Johns. 

(N. Y.)) 433. 

94, See infra §§ 447-468. 

95. Consummation of contract by: 
Acceptance of: 

Offer see supra § 45. 

Policy see supra § 52. 
Delivery of: 

Binding slip see supra § 36. 

Policy see supra § 51. 
Payment of premium see supra § 54. 
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eral rule the risk commences with the date of the 
policy °° unless a different date is stipulated.°’ But 
where the insurance is effected by a preliminary con- 
tract in accordance with which a policy is to be 
issued,®® the risk takes effect from the date of such 


preliminary contract.°® 
lated in the preliminary contract 


ance shall take effect at a certain time.* ‘ 
of a mutual company making the insurance effective 
from receipt of the application will be given effect ;? 
and a statutory provision that the applicant at the 


time of effecting insurance shall 


as may be required by the rules and by-laws does 
not make the insurance effective from the time of 
3 While a contract mutually entered 
into covering a loss which may already have oc- 
curred is valid if insured has not concealed any 
knowledge as to the occurrence of the loss,* yet in 
general it is not presumed that a loss occurring 
prior to the actual completion of the contract is 
Where, however, insurer accepts 


such payment.’ 


covered thereby.® 


It may, however, be stipu- 
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insurance relates back to the date when the appli- 
cation was made and the policy executed,° or to the 
time specified for the insurance to begin;’ and the 
property having been destroyed in the meantime 
insured is under no legal or moral obligation to 
inform insurer of that fact.® 
Powers of agent. An agent without authority to 
contract binding insurance cannot, by stating to 
insured that the risk will attach at once, bind the 
company ;? but, agents having authority to insure, 
and not merely to take applications for insurance, 
may make binding stipulations of that kind.1° A 
statement in a written application, subsequently ap- 
proved, that the insurance is to commence at a 
date named sufficiently shows the agent’s agree- 
ment to that effect to satisfy a condition that in- 
surer will not be bound by any agreement of 
the agent not contained in the application."? 
Duration and Termination.12 The 
duration of the insurance depends in general upon the 
terms of the contract, and unless the policy is ean- 


the premium and delivers a policy, the contract of | celed by mutual consent, or provides that it may be 


96. Hart v. Delaware Ins, Co.,11F. 
Gas. No. 6,150, 2 Wash. C. C. 346; Day 
v. Hawkeye Ins. Co., 72 Iowa 597, 34 
NW 435; Reynolds v. German Ameri- 
can Ins. Co., 107 Md. 110, 68 A 262, 
15 LRANS 345; Wales v. New York 
Bowery F. Ins. Co., 37 Minn. 106, 33 
NW 322. See Allen v. Patrons’ Mut, 
F. Ins. Co., 165 Mich. 18, 130 NW 
196 (effect of provision in by-laws 
of mutual company). ’ 

97. Atlantic Ins. Co. v. Goodall, 
385 N. H. 328; Bennettsville, ete., R. 
Co. v. Glens Falls Ins. Co., 96 S. C. 
44, 79 SE 717. And see infra note l. 

[aj] Delivery.—If, by stipulation, 
the policy is to go into effect only 
on delivery, liability does not attach 
until such delivery. Atlantic Ins. Co. 
Vv, Goodall, 35).N.1H.,328. 

[b] Construction of stipulation.— 
A policy issued to indemnify a rail- 
road company for its liability as a 
common carrier of cotton, providing 
that liability should commence at the 
time a bill of lading was issued, 
covers a loss of cotton actually re- 
ceived by the railroad for shipment, 
but for which no bill of lading was 
issued until it was actually burning. 
Bennettsville, ete. R. Co. v. Glens 
Halls Ins. Co., 96.8. C. 44, 79 SE 717. 

Necessity and sufficiency of deliv- 
ery See supra § 51. 

98. See supra §§ 34-41. 

99. U. S.—Potter v. Phenix Ins. 
Co., 63 Fed. 382. 

Ill—Firemen’s Ins. Co. v. Kuess- 
ner, 164 Ill. 275, 45 NE 540: Cotting- 
ham v. National Mut. Church Ins. 
Co., 209 TleA. 657: 

- Iowa.—Hubbard v. Hartford F. Ins, 
Co;,, 33 Lowa325,, 1 Anouk 125, 

N. Y.—tKelly v. Pennsylvania Ins. 
Co., 23 N. Y. Super. 82; Lightbody 
v. North. American Ins. Co., 23 Wend. 
18. 

Oh.—Krumm vy. Jefferson F. Ins. 
Co;; 40' Oh. .225;° Palm .v... Medina 
County Mut. F. Ins. Co., 20 Oh. 529; 
Bennett v. Connecticut F. Ins. Co., 11 
ak Dec. (Reprint) 429, 27 CincLBul 

Or.—Hardwick v. State Ins. Co., 20 
Or. 547, 26 P 840. 

W. Va.—Tucker v. Farmers’ Mut. 
Page Assoc., 71 W. Va. 690, 77 SE 

i. Alliance Co-op. Ins. Co. v. Cor- 
bett, 69 Kan. 564, 77 P 108; St. Paul 
FH. & M. Ins. Co. v. Kelley, 2 Nebr. 
(Unoff.) 720, 89 NW 997; New York 
Union Mut. Ins. Co. v. Johnson, 23 
ace 

[a] Thus it may be stipulated 
that the insurance shall take effect 
from the approval of the application, 
and the company will become liable 


for a loss occurring between the 
date of such approval and the issu- 
ance of a policy. St. Paul F., etc., 
Ins. Co. v. Kelley, 2 Nebr. (Unoff.) 
720, 89 NW 997; New York Union 
Mut. Ins. Co. v. Johnson, 23 Pa. 72. 

2. Goldberg y. Seneca, etc., Mut. 
F. Ins. Co., (Wis.) 174, NW 558. 

3. Goldberg v. Seneca, etc., Mut, 
F. Ins. Co., (Wis.) 174 NW 558. 

4, Security F. Ins. Co. v. Ken- 
tucky M. & F. Ins. Co., 7 Bush (Ky.) 
81, 3 AmR 301; Bennett v. Connecti- 
cut. Hy Ins2Co,, 11 Oh, Dee, CReprint) 
429, 27 CincLBul 15. 

5. Fuchs v. Germantown Farmers’ 
Mut. Ins. Co., 60 Wis. 286, 18 NW 
846. And see supra § 26. 

6. Hubbard v. Hartford F. Ins. 
Co., 38 lowa 325, 11 AmR 125; Bald- 
win v. Chouteau Ins. Co., 56 Mo, 151, 
17 AmR 671; Keim v. Home Mut. F. 
& M.. Ims2 Co, 42—Mos 38; 97% Amp 
291; Worth v. German Ins. Co., 64 
Mo, A. 583; Whitaker v. Farmers’ 
Unions Ins.) Co.,..29: barbs CNe .eroba. 

Ric ROAM. Wey Cityar lL BUSt, ete m On 
130 Mo. A. 401, 110 SW 1. 

8. U. S—El Dia Ins. Co. v. Sin- 
clair,; 228 ,Med. 833, 143 CCA 231. 

Cal.—O’Brien v. New Zealand Ins. 
Co., 108 Cal. 227, 41°P 298: 

Ill—Firemen’s Ins. Co. v. Kuess- 
ner, 164 Ill. 275, 45 NE 540. 

La.—Stockton v. Firemen’s Ins. 
Co., 133 Tua. Ann. 577,39 AmR 277. 

Mo.—Baldwin v. Chouteau Ins. Co., 
56), Mo. 151, 27% AmR. 6713 Keint v. 
Home Mut. F. & M. Ins. Co., 42 Mo. 
38, 97 AmD 291; Worth vy. German 
Ins. Co., 64 Mo. A. 5838. 

N. Y.—Allen v. St. Lawrence Coun- 
ty Farmers’ Ins. Co., 88 Hun 461, 
34 NYS 872. 

9. O’Brien v. New Zealand Ins. 
Co., 108 Cal. 227, 41 P 298; Stockton 
Yeu Munemeniss INS nO acieduaig Amine 
577, 39 AmR 277; Allen v. St. Law- 
rence County Farmers’ Ins. Co., 88 
Hun 461, 34 NYS 872. 

10. Collins v. Phoenix Ins. Co., 14 
Hun (N. -Y.), 584; Walker v. Lion 
InsnCo.,,1715 .Pa.w845, 34 SA 736s 
Mathers vy. Union Mut. Acc. Assoc., 
8 Wis. 588, 47 NW 1130, 11 LRA 

11. , Alliance Co-op. .Ins. Co. v. 
Corbett, 69 Kan. 564, 77 P 108. 

12. Temporary insurance: 
Bee slips or receipts see supra 
Preliminary contracts generally see 

supra § 34, 

What law governs see supra § 25, 

13. U. S.—Globe, ete., F. Ins. Co. 
v. David Moffat Co., 154 Fed. 13, 
83 CCA 91, 

Ill.—Warfield-Pratt-Howell Co. v. 


Williamson, 233 Ill. 487, 84 NE 706. 

Ind.—Barr v. Insurance Co. of 
North America, 61 Ind. 488. 

Iowa.—Jones v. German Ins. Co., 
uae Iowa 75, 81 NW 188, 46 LRA 

0. 

Ky.—Rochester German Ins. Co. 
v. Peaslee-Gaulbert Co., 120 Ky. 752, 
87 SW 1115, 89 SW 3, 27 KyL 1155, 
ao ee 130, 1 LRANS 364, 9 AnnCas 

24, 

Mass.—Sullivan v. Massachusetts 
Mut. F. Ins. Co., 2 Mass. 318. 

N. Y.—Metzger v. Attna Ins. Co., 
227 N. ‘Y. 411, 125 NE 814. 

Pa.—Anthony v. Grier, 57 Pa: 
Super. 320. 

[a] Policy is perpetual which 
contains an express provision to that 
effect and the parties so intended, 
although another provision follows 
which apparently limits the term of 


insurance to one year. Snyder y. 
Gro. Sra. Dist. Zot 
[b] Contracts construed. — (1) 


Where insurer contracts to accept 
a risk for thirty days from date un- 
less the.applicant is sooner notified 
of the rejection of his application, 
and if he receives no notice that the 
risk is rejected and that the insur- 
ance shall cease at the end of thirty 
days unless a regular policy has been - 
issued, the insurance terminates 
after the expiration of the thirty 
days without the issuance of a policy 
or nolite of rejection. Barr v. Ine 
surance Co. of North America, 61 
Ind. 488. (2) Where a policy, with- 
out any exact time limit specified, 
had indorsed upon it: “This policy 
shall be in immediate benefit for its 
full face value; this company reserv- 
ing the right to deduct, in case of 
fire, the balance of what would be 
one annual premium unpaid at the 
time of said fire,’ the policy was in- 
tended to be in force for at least one ° 
year with the right of the company 
to deduct in case of loss any pre- 
mium that is unpaid at the time. 
Anthony v. Grier, 57. Pa. Super. 320, 
Sze (3) Where ‘‘builder’s risk 
clause,” stipulating that policy was 
to cover property only while build- 
ing was in process of erection, was 
attached, as a rider, to fire policy in- 
suring building for term of one year, 
the building was covered by such 
policy only while being constructed. 
Metzger, Vv. <Abtna; Ins: Co, 227) N.Y, 
411, 125 NE 814. (4) Such clause 
was valid. Metzger v. Attna Ins. Co., 
supra. 

[ec] Construction of term “noon,” 
—Globe, ete, F. Ins. Co. v. David 
Moffat Co., 154 Fed. 18, 88 CCA 91: 
Jones v. German Ins. Co., 110 Iowa 


For later cases, developments and ckanges in the law see cumulative Annotations, same title, page and note number, 
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terminated at the option of the parties,!4 and is so 
terminated, it will continue in force for the stipu- 
lated term.° But if the policy fails to state any 
term of duration it is deemed to be in force for a 
reasonable time.1* Where by its terms the policy 
runs from one day named to another day named, 
‘*both inclusive,’’ it does not expire until midnight 
of the last day.17 If the agent by mistake issues 
a policy for a longer period than that intended and 
insured has accepted it as a valid policy for the 
time specified, the company is bound.1® And where 
by mistake the date of the expiration named in the 
policy is the same as the date on which by its terms 
it is to go into effect, the fact of mistake may be 
shown by parol evidence and the policy will be 
valid for the term intended.?? Where a fire had 
begun in a building before the expiration of the 
policy insuring the goods therein, and it was im- 
possible to save it from injury, the loss occurred 
during the life of the policy, whether or not the fire 
was actually communicated to the merchandise 
within that time;?! but insurer was not liable for 
a loss which was inevitable at the time the policy 
expired, if the fire which had broken out in an 
adjoining building had not then attacked the build- 
ing containing the insured goods,?2 The contract 
may be so framed that the risk will continue only 
during the existence or continuance of a certain 
specified condition of the property; and when that 
condition ceases to exist the policy will no longer 
be binding.? An adjudication that insurer is in- 
solvent ipso facto terminates all policies upon which 
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no loss has previously occurred.24 But it has been 
held that the appointment of a receiver does not 
effect an ‘‘expiration’’ of the policy within the 
meaning of a provision tor payment of an additional 
premium under certain circumstances existing ‘‘at 
the expiration of the policy.’’* 

[§ 100] H. Entire and Severable Contracts. 
Policies are frequently written which, while specify- 
ing one gross premium, cover several items of prop- 
erty, the total amount of the insurance being appor- 
tioned to the several items by specifying the amount 
of insurance on each item; and the courts are not 
in accord as to whether in such ease the policy is 
to be regarded as an entire and indivisible contract 
which must stand or fall as a whole, or as in effect 
so many separate contracts, so that the invalidity 
as to one item will not defect recovery for loss on 
other items.?° This question becomes especially im- 
portant in determining the lability upon breach of 
conditions or warranties by insured in respect to a 
part of the risk.2” Some authorities, influenced ap- 
parently by the fact that the contract is executed 
as a whole and the consideration is a gross premium, 
have adopted the conclusion that such a contract 
is indivisible,?* and that the sole effect of the ap- 
portionment of the risk is to limit the amount of 
the risk*as to each of the separate terms;2® while 
other authorities hold that, the amount of insurance 
being distributed over several distinct items, the 
contract is divisible, notwithstanding the premium 
is entire.*° This difference in the authorities ex- 
tends to policies covering separate buildings, some 


75, 81 NW £88, 46 LRA 860; Roches- 
ter German Ins. Co. v. Peaslee-Gaul- 
bert? Cop td 20Kyt 7527 8% (SW21115, 
89 SW 3, 27 KyL 1155, 28 Kyl 130, 
1 LRANS 364, 9 AnnCas 324. 
Termination by: 
Breach of condition subsequent see 
infra §§ 236-349. 
Cancellation or surrender see infra 
§§ 158-177. 
Rescission see infra § 178. 
14. See infra § 158 et seq. 


15. Scheel v. German - American 
Ins. Co., 228 Pa. 44, 76 A 507. 

16. New Hampshire F. Ins. Co. v. 
Blakely, 97 Ark. 564, 134 SW 926; 
Schroeder v. Trade Ins. Co., 109 Ill. 
VST: 

fa] @hus a contract insuring 


property in a specified amount for 
a premium of one dollar and twenty- 
five cents per one thousand dollars 
will be assumed a contract for a time 
long enough to carry the liability be- 
yond the date of a fire occurring 
three days after the making thereof. 
New Hampshire F. Ins. Co. Vv. 
Blakely, 97 Ark. 564, 134 SW 926. 

17. Herald Co. v. Northern Assur. 
Co., 4 Montr. Super. 254. 

18. Latimore v. Dwelling-House 
Ins. Co., 153 Pa. 324, 25 A 757; Noel 
v. Pymatuning Mut. F. Ins. Co., 130 
Pa. 5238, 18 A 1054. But see Evans 
v. Glens Falls Ins. Co., 38 Utah 
461, 113 P 1019 (insurer not estopped 
to show that indorsement extending 
term of insurance was a mistake and 
insurer not bound thereby). 

19. Liberty Hall Assoc. v. Housa- 
tonic Mut. F. Ins. Co., 7 Gray (Mass.) 


Pheenix Ins. Co. v. Boulden, 96 

609, 11 S 774; Liberty Hall 
Assoc. v. Housatonic Mut. F. Ins. 
Co., 7 Gray (Mass.) 261. 

21. Rochester German Ins. Co. v. 
Peaslee-Gaulbert Co., 120 Ky. 752, 87 
SW 1115, 89 SW 3, 27 KyL 1155, 28 
KyL 130,'1 LURANS. 364, 9 AnnCas 
324. 

22. See case supra note 21. 

23, JIll.—Fireman’s Fund Ins. Co. 
v. Congregation Rodeph Sholom, 80 
Ill. 558. 


N. Y.—Langworthy v. Oswego, etc., 
Ins! ©o.,) 85. 4N.  Yen632: : 

Okl.— Capital) KF. Ins: Co.:v. Car= 
roll, 26 Okl. 286, 109 P 535. 

Pa.—Hamilton v. Lycoming Ins. 
Co; bras 339. 

Tenn.—London, ete., F. Ins. Co. v. 
Crunk, 91 Tenn. 376, 23 SW 140. 

Wis.—Alkan v. New Hampshire 
Ins) Cos 537 Wiss 136,. 10 NeW, 91. 

See Coulter v. Equity F. Ins. Co., 
9 Ont. L. 35, 4 OntWR 383 (effect 
of limitation in interim receipt). 

{a] .Conditions as to fall of build- 
ing.—(1) Nelson v. Traders’ Ins. Co., 
181 N. Y. 472, 74 NE 421. (2) Under 
a stipulation that the falling of the 
building insured shall terminate the 
risk, damage to the building by 
storm or otherwise, which does not 
result in its complete fall and de- 
struction as a building, does not ter- 
minate the risk. Fireman’s Fund 
Ins. Co. v. Congregation Rodeph Sho- 
lom, 80 Ill. 558; London, ete., F. Ins. 
Co. v. Crunk, 91 Tenn. 376, 23 SW 
140. And see infra §§ 246, 434. 

Cross references: 

Change: 

In condition, use, or occupancy see 

infra §§ 243-265. ; 

In title, interest, or possession see 

infra §§ 279-306. 

Of location see infra §§ 277, 278. 
Encumbrances see infra §§ 307-311. 
Keeping and use of prohibited arti- 

cles see infra §§ 266-272. 
Limitations as to: 

Time and place of loss see 

§ 445. 
Use of property see infra § 446. 
24 See Insurance [22 Cyc 1404, 


infra 


25. Hanson v. Royal Ins, Co., 257 
Fed. 715, 716, °169 CCA 3. 

“The term ‘expiration,’ as ordi- 
narily understood in insurance con- 
tracts, and where not otherwise 
defined, means expiration by lapse 
of time.” Hanson v. Royal Ins. Co., 
supra. 

26. See cases infra notes 28-34. 

27. See infra §§ 235, 347. 

2s. Ark.—Phcenix Ins. Co. v. Pub- 
lic Parks Amusement Co., 68 Ark. 


187,37 SW 959. 

Iowa.—Garver v. Hawkeye Ins. Co., 
69 Iowa 202, 28 NW 555. But see 
Taylor v. Anchor Mut. F. Ins. Co. 
infra note 36. 

La.—St. Landry Wholesale Mer- 
cantile Co., Ltd. v. New Hampshire 
Bins VCos ell 4 lian 1465) 382 orsas 

Me.—Day vy. Charter Oak F. & M. 
Ins; Co, -diew Mey 91: ovejoyatvs 
ee Muts ;Pie dns. Co.;) 45.4Me: 

Md.—Joffe v. Niagara EF. Ins. Co., 
116 Md. 155, 81 A 281, 51 LRANS 
1047, AnnCas1918C 1217. 

Mass.—Brown y. People’s Mut. Ins. 
Co., 11 Cush. 280; Friesmuth v. Aga- 
wam Mut. F. Ins. Co., 10 Cush. 587. 

Minn.—Parsons y. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 
AnnCas 1144; Plath v. Minnesota 
Marmers!; Mut. o> Ins: 7 Assoc, 28 
Minn. 479, 23 AmR 697. 

. af J.—State v. Parker, 35 N. J. L. 

75. 

N. D.—Nome First Nat. Bank v. 
German American Ins. Co., 23 N. D. 
139, 1384 NW 873, 877, 38 LRANS 
213, [eit Cyex. 

Pa.—Gottsman v. Pennsylvania Ins. 
Co., 56. Pa, 210,.94 AmD, 55. 

Can.—Gove Dist. Mut. F. Ins. Co. 
v. Samo, 2 Can. S. C. 411 [allowing 
app 1 Ont. A. 545]. 

29. Kahler v. Iowa State Ins. Co., 
106 Iowa 380, 76 NW 734; Parsons v. 
Lane, 97 Minn. 98, 106 NW 485, 4 
LRANS, 231, 7 AnnCas 1144; Plath 
v. Minnesota Farmers’ Mut. F. Ins. 
Assoec., 23 Minn. 479, 23 AmR 697. 

30. Fla.—National Union F. Ins. 
Co. v. Cubberly, 68 Fla. 258, 67.S 
1335; Hartford: BE. Ins. :Co.. vy. Hollis, 
64 Fla. 89, 59 S 785. 

Ill.— German Ins. Co. v. Miller, 39 
Ill. A. 683; Insurance Co. of North 
America v. Hofing, 29 Ill. A. 180. 

Kan.—Continental Ins. Co. v. Ward, 
50 Kan. 846, 31 P 1079, 

Mo.—Hollaway v. Dwelling-House 
Ins. Co., 121 Mo. 87, 25 SW 850 [rev 
48 Mo. A. 1]; Trabue v. Dwelling- 
House Ins. Co., 121 Mo. 75, 25 SW 
848, 42 AmSR 523, 23 LRA 719 [overr 
in effect American Ins. Co. v. Bar- 


"121 Ind. 570, 23 
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eases holding such contracts inseverable,** while 
others hold them to be severable.*?  T! 
flict exists as to policies covering distinct items of 
personal property,** and to policies on buildings and 
their contents.°t Many of the apparently conflict- 
ing decisions may, however, be explained and recon- 
ciled on the theory advanced by some authorities 
that neither the entirety of the premium nor the 
separate valuation of the items insured is the con- 
trolling factor, but that the question is to be de- 


nett, 73 Mo. 364, 39 AmR 517; Shoup 
v. Dwelling-House F. Ins. Co., 51 
Mo. A. 286]; Koontz v. Hannibal 
Sav., etc. Co., 42 Mo. 126, 97 AmD 
325; Loehner v. Home Mut. Ins, Co., 
17 Mo. 247; La Font v. Home Ins. 
Co., 198 Mo. A. 5438, 182 SW, 1029; 
Fager v. Commercial Union Assur. 
Co., 189 Mo. A. 464, 176 SW 1064; 
Crossan v. Pennsylvania F. Ins. Co., 
133 Mo. A. 537, 113 SW 704; Stephens 
v. German Ins. Co., 61 Mo..A. 194; 
Jenkins v. German Ins. Co., 58 Mo. 
A. 210; Crook v. Phoenix Ins. Co., 
88 Mo. A. 582. 

Mont.—Wright v. London F. Ins, 
Co., 12 Mont. 474, 31 P 87, 19 LRA 
Zils ; 

Nebr.—Home F. Ins. Co. v. Bern- 
stein, 55 Nebr. 260, 75 NW _ 839; 
Johansen v. Home F. Ins. Co., 54 
Nebr. 548, 74 NW 866. 

N. Y.—Kiernan vy. Dutchess County 
Mut. Ins. Co., 150 N. Y. 190, 44 NE 
698; Pratt v. Dwelling-House Mut. 
F. Ins. Co., 130 N. Y. 206, 29 NE 
117; Schuster v. Dutchess County Ins. 
Co., 102 N. Y. 260, 6 NE 406; Merrill 
Vv. Agricultural: Ins.) Co., (U3 -ANsery, 
452, 29 AmR 184 [aff 10 Hun 428]; 
Chase v. Hamilton Ins. Co., 20 N. Y. 


52 [rev 22 Barb. 527]; Miller: v. 
Gibbs, 108 App. Div. 103, 95 NYS 
385; Mott v. Citizens’ Ins. Co., 69 


Hun 501, 23 NYS 400; Smith v. Home 
Ins; Co., 47 Hun 30; Burrill v. Che- 
nango Mut. Ins. Co., 1 Edm. Sel. Cas. 
238; Trench v. Chenango County Mut, 
Ins Con ennai 22e 

Okl.—Miller v. Delaware Ins. Co., 
DAV OK 815875 P1124, 65 TRA: 173% 

Tex.—Bills vy. Hibernia Ins. Co., 
87 Tex. 547, 29 SW 10638, 47 AmSR 
121, 29 LRA 706 [dist Home Ins. Co. 
Mev omith, '(Cives Ay) 325 Sw. (24013 
Aitna Ins. Co. v. Dancer, (Civ. A.) 
181. SW. 772; German Ins. Co. v. 
Luckett, 12 Tex, Civ. A. 139, 34 SW 


173; North British, etc., Ins. Co. v. 
Mreeman,y (Cive= AW) '"33- 7 Sw 1090 
Alamo “Ey eins. Co. '‘v. Sehmitt; 10 


Pexan@iy.2 As 2550)) 30° Swe 833% 

31. McQueeny v. Phoenix Ins, Co., 
52 Ark. 257, 12 SW 498, 20 AmSR 
179, 5 LRA 744; Thomas v. Commer- 
cial Union Assur. Co., 162 Mass. 29, 
387 NE 672, 44 AmSR 3823; Lee v. 
Howard F. Ins. Co., 3 Gray (Mass.) 
583; Hartshorne v. Watertown Aegri- 
cultural tins Cor, x500N. Wal 427,014 
A 615; Philadelphia F. Assoc. v. Wil- 
liamson, 26 Pa. 196; Kelly v. Hum- 
Borat F. Ins. Co., 4 Pa. Cas. 99, 6'A 

32. Ill—Hartford F. Ins. 
Walsh, 54 Ill. 164, 5 AmR 115. 

Ind.~-Rogers yv. Phenix Ins. Co., 

[ NE 498; Pickel v. 
Phenix Ins: Co., 119 Ind: 291) 21 NE 
898; Phenix Ins. Co. v.-Pickel, 119 
Ind. 155, 21 NE 546, 12 AmSR 393. 

Ky.—German Mut. F. Ins. Co. vy. 
Weikel, 153 Ky. 288, 155 SW 373 [cit 
Cyc]; Speagle v. Dwelling-Houése Ins. 
aac Ky. 646, 31 SW 282, 17 KyL 

Md.—Bowman vy. Franklin F. Ins. 
Co., 40 Md. 620. 

N. Y.—Herrman y. Adriatic F. Ins. 
Co., 85 N. Y. 162, 39 AmR 644 [rev 
45 N. Y. Super. 394]; Burrill v. Che- 
nango Mut. Ins. Coy "1 Ham: "Sel: 
Cas. 233; Trench v. Chenango County 
Mut. Ins. Co., 7 Hill 122. 

33. See cases infra this note. 
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The same con- 


the risk on the 


the property is 


divisible.®® 


[a] Not severable.—Phenix Ins. 
Co. v. Public Parks Amusement Co., 
63 Ark. 187, 37 SW 959; Associated 
Firemen’s Ins. Co. v. Assum, 5 Md. 
165; Newlin v. Insurance Co. of North 
America, 20 Pa. 312, 1 Phila. 273. 

[b] Severable. — Manchester F, 
Assur. Co. v. Feibelman, 118 Ala. 
308, 23 S 759; Fireman’s Fund Ins. 
Co. v. Barker, 6 Colo. A. 535, 41 P 
513; Dwelling-House Ins. Co. v. But- 
terly, 33 Ill. A. 626 [aff 133 Ill. 534, 
24 NE 873]; Mitehell v. Mississippi 
Home Ins. Co., 72 Miss. 53, 18 S 86, 
48 AmSR 535; German Ins. Co. v. 
Fairbank, 32 Nebr. 750, 49 NW 711, 
29 AmSR 459; Tompkins v. Hartford 
F. Ins. Co., 22 App. Div. 380, 49 NYS 
184; Adler v. Germania F. Ins. Co., 
17 Mise. 247, 39 NYS 1070; American 
Artistic Gold Stamping Co. v. Glens 
Falls Ins. Co., 1 Mise. 114, 20 NYS 
646; Light v. Greenwich Ins. Co., 
105 Tenn. 480, 58 SW 851; Sun Mut. 
Ins. Co. v. Tufts, 20 Tex. Civ. App. 
147, 50 SW 180; German Ins. Co. v. 
Luckett, 12 Tex. Civ. A. 139, 34 SW 
173; North British, ete., Ins. Co. v. 
Freeman, (Civ. A.) 33 SW 1091. 

34. See cases infra this note. 

[21 Not severable. — Western 
Assur. Co. v. Stoddard, 88 Ala. 606, 
7 S 379; Essex Sav. Bank v. Meriden 
HS Ins. Co. 57% Conn. 335.5 L7eAy 930, 
18 A 324, 4 LRA 759; Southern F. 
Ins.’ Co; v. Knight) -111-Gat 6225 (36 
SE 821, 78 AmSR 216, 52 LRA 70; 
Johnson v. Sun F. Ins: Co., 3 Ga. A. 
430, 60 SE 118; Kahler v. Iowa State 
Ins. Co., 106 Iowa 380, 76 NW 734; 
St. Landry Wholesale Mercantile Co., 
Ltd..v. New Hampshire F. Ins, Co., 
114 La. 146, 38 S 87; Germier v. 
Springfield F. & M. Ins. Co., 109 La. 
341, 33 S 361; Carleton v. Patrons’ 
Androscoggin Mut. F. Ins. Co., 109 
Me. 79, 82 A 649, 39 LRANS 951; 
Barnes v. Union Mut. F. Ins. Co., 
51 Me. 110,-81 AmD 562; Gould v. 
York County Mut. F. Ins. Co., 47 Me. 
408, 74 AmD 494; Lovejoy v. Augusta 
Mut. F. Ins. Co., 45 Me. 472; Bow- 
man v. Franklin F. Ins. Co., 40 Md. 
620; Bullman v. North British, etce., 
Ins. Co., 159 Mass. 118, 34 NE 169; 
Parsons v. Lane, 97 Minn. 98, 106 NW 
485, 4 LRANS 231, 7 AnnCas 1144; 
Nome First Nat. Bank vy. German 
American Ins. Co., 23 N. D. 139, 134 
NW_ 873, 877, 38 “LRANS “213° {eit 
Cye]; (Gottsman wv.) Com: Insi'Cot, 
56 Pa. 210, 94 AmD 55; Todd v. Mis- 
souri State Ins. Co., 11 Phila: 355; 
McGowan v. People’s Mut. F. Ins. Co., 
54 Vt. 211, 41 AmR 843; Stevens v. 
Queen Ins. Co., 81 Wis. 335, 51 NW 
555, 29 AmSR 905; Schumitsch v. 
American Ins. Co., 48 Wis. 26, 3 NW 
595; Hinman v. Hartford F. Ins. Co., 
36 Wis. 159; Gore Dist. Mut. F. Ins, 
Co. v. Samo, 2 Can. §. C. 411 [allow- 
ing app 1 Ont. A. 545]; Cashman vy. 


Lepyon, ete:,) We Ins. 7Co.)) KON: 2B. 
246. ; 
[b] Severable.—Thurber vy. Royal 


Ins. Co., 15 Del. 251, 40 A 1111; Hart- 
ford F. Ins. Co. v. Hollis, 64 Fla. 
89, 59 S 785; Commercial Ins. Co. 
v. Spankneble, 52 Ill. 538, 4 AmR 582; 
Insurance Co. of North America v. 
Hofing, 29 Ill, A. 180. But see THi- 
nois Mut F. Ins. Co. v. Fix, 53 Til. 
151, 5 AmR 88 (holding that a pol- 
lcy on a house and fixtures which 
divides the amount of the insurance 
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termined with reference to the character of the risk 
as entire or divisible,?> the rule being laid down 
that, where the property is so situated that the risk 
on one item cannot be affected without affecting 


other items, the policy should be 


construed as entire and indivisible; but that where 


so situated that what affects the 


risk on one item does not affect the risk on the 
others, the policy must be regarded as several and 
In a nuinber of the cases the facts 


for the two classes of property and 
provides that other insurance shall 
avoid the policy is not severable); 
Kansas Farmers’ F. Ins. Co. v. Sain- 
don, 53 Kan. 623, 36 P 988; Conti- 
nental Ins. Co. v. Ward, 50 Kan. 346, 
31 P 1079; German Ins. Co. v. York, 
48 Kan. 488, 29 P 586, 30 AmSR 313; 
Pheenix Ins. Co. v. Lawrence, 4 Mete. 
(Ky.) 9, 81 AmD 521; Thompson v. 
Farmers’ Mut. Ins. Co., 10 KyL 282. 
But see Springfield F. & M. Ins. Co. v. 
Phillips, 16 KyL 352 (holding that 
where a policy of fire insurance in- 
sures a house for a sum stated, and 
the furniture therein for another 
sum, the whole being covered by one 
contract, it is an entire contract of 
insurance); Hollaway v. Dwelling- 
House Ins. Co., 121 Mo. 87, 25 SW. 
850; Trabue v. Dwelling House Ins. 
Co., 121 Mo. 75, 25 SW 848, 42 AmSR 
5238, 23 LRA 719; Koontz v. Hanni- 
bal Sav., etce., Co., 42 Mo. 126, 97 
AmD 325; Loehner v. Home Mut. Ins, 
Co., 17 Mo. 247; Murphy vy. Northern 
British, ete., Co., 61 Mo. A. 323; Ste- 
phens v. German Ins. Co., 61 Mo. A. 
194; Cnook, v.) Phenix »ins® ‘Coy; 33 
Mo. A. 582; Phenix Ins. Co. v. Grimes, 
33 Nebr. 340, 50 NW 168; German 
Ins. Co. v. Fairbank, 82 Nebr. 750, 
49 NW 711, 29 AmSR 459; State Ins. 
Co. v. Schreck, 27 Nebr. 527, 43 NW 
340, 20 AmSR 696, 6 LRA 524; Pratt 
v. Dwelling House Mut. F. Ins. Co., 
130 N. Y. 206, 29: NE 117; Schuster 
v. Dutchess County Mut. Ins. Co., 
102 N. Y. 260, 6 NE 406; King v. 
Tioga County Patrons F. Relief 
Assoc., 35 App. Div. 58, 

1057; Mott v. Citizens’ Sf =Cos, 
69 Hun 501, 23 NYS 400; Smith v. 
Home Ins. Co., 47 Hun 30; Woodward 
v. Republic F. Ins. Co., 32 Hun 365; 
Holmes v. Drew, 16 Hun 491; Merrill 
v. Agricultural Ins, Co., 10 Hun 428 
[aff 73 N. Y. 452, 29 AmR 184]; Hal- 
pin v. North American Ins. Co., 10 
NYSt 345. But see Smith v. Empire 
Ins. Co., 25 Barb. 497; Diver v. Lon- 
don, ‘etc, Ins, Co.,)°9 eNYSts482 
(both holding in effect that a policy 
covering a building and its contents 
was indivisible); Coleman v. New Or- 
leans Ins. Co., 49 Oh. St. 310, 31 NB 
279, 34 AmSR 565, 16 LRA 174; Phil- 
lips v. Ohio Farmer’s Ins. Co., 13 
Oh.. Gir. Ct.1679,°6 ‘Oh: -Cir;, Dec. 266% 
Spradley v.. Georgia Home Ins, Co., 
112 S. C. 151, 98 SE 285; Sullivan-v. 
Hartford F. Ins. Co., 89 Tex. 665, 
36 SW 73; Bills v. Hibernia Ins. Co., 
87 Tex. 547, 29 SW 1063, 47 AmSR 
121, 29 LRA 706; Adtna Ins. Co. v. 
Dancer, (Tex. Civ. A.) 181 SW 772; 
State Mut. F. Ins. Co. v. Kellner, 
(Tex. Civ. A.) 169 SW 6386; Georgia 
Home Ins. Co. v. Brady, (Tex. Civ. 
A.) 41 SW 513; Georgia Home Ins. 
Co. v. McKinley, (Tex. Civ. A.) 37 


SW 606; Springfield F., ete, Ins. 
Co. v. Green, (Tex. Civ. A.) 36 SW 
143; Roberts v. Sun Mut. Ins. Co., 


13 Tex. Civ. A. 64, 35 SW 955; Sulli- 
van v. Hartford F. Ins. Co., (Tex. 
Civ. A.) 34 SW 999; Home Ins. Co. 
v. Smith, (Tex. Civ. A.) 32 SW 240. 

35. See infra note 36. 

36. Cal. — Goorberg v. Western 
Assur. Co., 150 Cal. 510, 89 P 130, 
119 AmSR 246, 10 LRANS 876, 11 
AnnCas 801. 

Ind.—Geiss vy. Franklin Ins. Co., 
123 Ind. 172, 24 NE 99, 18 AmSR 324; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 100-101] . 


were such as to bring them within the rule last 
stated, and to make it evident that the divisibility 
of the risk was the underlying principle of the de- 


IX. REFORMATION 


Right to and 
In General. 
to reformation of written instruments *® apply to 
A court 


[§ 101] A. Reformation—1. 
Grounds for Relief—a. 


five insurance policies.*° 


Phenix Ins. Co. v. Pickel, 119 Ind. 
155, 21 NE 546, 12 AmSR 393; Pickel 
Vor henixc Inst (Co. 179 hinds 200 21 
NE 898; Havens v. Home Ins. Co., 
111 Ind. 90, 12 NE 137, 60 AmR 689. 

Iowa.—Taylor v. Anchor Mut. F. 
Ins. Co., 116 Iowa 625, 88 NW 807, 
93 AmSR 261, 57 LRA 328 [disappr 
Garver v. Hawkeye Ins. Co., 69 Iowa 
202, 28 NW 555 (so far as it based 
its correct conclusion on the fact 
merely that the premium was en- 
tire) ]. 

Mich.—Benham v. Farmers’ Mut. 
Hs Ins.” \Co,,, 165, Mich. *406)% 41155131 
NW 87, URA1915D ~~ 7386, “AnnCas 
1ITIZC 1983" Ter “Cyc; Atha, Ins. "Co. 
v. Resh, 44 Mich. 55, 6 NW 114, 38 
AmR 228. 

N. H.—Baldwin v. Hartford F. Ins. 
Co., 60 N. H. 422, 49 AmR 324. 

N. Y.—Merrill v. Agricultural Ins. 
Co., 73 N. Y. 452, 29 AmR 184 

Wash.—MeWilliams v. Cascade F'. 
& M. Ins. Co., 7 Wash. 48, 34 P 140. 

W. Va.—Bond v. National F. Ins. 
Co., 82: W. Va. 105, 97 SE 692; Quar- 
rier v. Peabody Ins. Co., 10 W. Va. 
507, 27 AmR 582. 

Wis.—Carey v. German American 
Ins. Co., 84 Wis. 80, 54 NW 18, 36 
AmSR 907, 20 LRA 267; Dohlantry v. 
Blue Mounds F., etc., Ins. Co., 83 
Wis. 181, 53 NW 448; Loomis v. 
Rockford Ins. Co., 77 Wis. 87, 45 NW 
813, 20 AmSR 96, 8 LRA 834. 

And see infra §§ 235, 347. 

{a] hus (1) the risk is indivisi- 
ble and the contract entire where the 
policy covers a building and its con- 
tents separately for a gross pre- 
mium. Goorberg v. Western Assur. 
Co., 150 Cal. 510, 89 P 130, 119 AmSR 
246, 10 LRANS 876, 11 AnnCas 801; 


Pickel v. Phenix Ins. Co., 119 Ind. 
291;° 21 NE 898; Phenix Ins. Co. \v. 
Pickel, 119 Ind. 155, 21 NE 546, 12 


AmSR 393; Farmers’ Mut. F. Ins. Co. 
v. Olson, (Ind. A.) 129 NE 234; Farm- 
ers Mut... Bs Ins: ‘Cotv., Olson,” (ind. 
AS) tae NE 848s =ztha Ins, Co.) v.. 
Resh, 44 Mich. 55, 6 NW 114, 38 AmR 
228; Worachek v. New Denmark Mut. 
Home F. Ins. Co., 102 Wis. 88, 78 
NW 411. (2) The same is true where 
ditferent items of personal property 
in the same building are separately 
insured. McWilliams v. Cascade F. 
& M. Ins. Co., 7 Wash. 48, 34 P 140; 
Burr v. German Ins. Co., 84 Wis. 76, 
54 NW 22, 36 AmSR 905. (3) On the 
other hand the risk is divisible and 
the contract therefore severable, 
where the policy covers separate 
buildings. Pickel v. Phenix Ins. Co., 
119 Ind. 291, 21 NE 898; Phenix Ins. 
Co. v. Pickel, 119 Ind. 155, 21 NE 
546, 12 AmSR 393; Loomis v. Rock- 
ford Ins. Co., 77 Wis. 87, 45 NW 813, 
20 AmSR 96, 8 LRA 834 (buildings 
several miles apart). (4) So where 
it covers a building and items of per- 
sonal property not contained therein. 
Taylor v. Anchor Mut. F. Ins. Co., 
116 Iowa 625, 88 NW 807, 93 AmSR 
261, 57 LRA 328. 

{b] The question is one of inten- 
tion, to be determined from the lan- 
guage employed, viewed in the light 
of the surrounding circumstances. 
Goorberg v. Western Assur. Co., 150 
Cal. 510, 89 P 130, 119 AmSR 246, 
10 LRANS 876, 11 AnnCas 801; Tay- 
lor v. Anchor Mut. F. Ins. Co., 116 
Iowa 625, 88 NW 807, 93 AmSR 261, 
57 LRA 328; Baldwin v. Hartford F. 
Ins. Co., 60 N. H. 422, 49 AmR 324. 

37. See cases supra notes 31-36. 

38. Manchester F. Assur. Co. v. 
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1¢y.3° 


The rules as 


fraud,*? — or 


of equity on a 


Glenn, 13 Ind. A. 365, 40 NE 926, 41 
NE 847, 55 AmSR 225. 

39. See Reformation of Instru- 
ments [34 Cyc 899]. ‘ 

40. Lake View Brewing Co. v. 
Commerce Ins. Co., 143 App. Div. 665, 
128 NYS 337 [aff 207 N. Y. 746 mem, 
101 NE 1108 memj; McIntosh v. 
North State #. Ins. Coj 152 NioC. 
50, 54, 67 SE 45, 136 AmSR 818. And 
see infra this and following sections. 

“There is nothing sacred about an 
insurance policy which exempts it 
from reformation under the same 
equitable doctrine applied to all other 
written contracts.” McIntosh Vv. 
North State’ EF. Ins. Co., 152 N. C. 
50, 54, 67 SH 45, 136 AmSR 818 [quot 
Gaskill v. Northern Assur. Co., 73 
Wash. 668, 674, 132 P 643]. 

Right of action against reinsuring 
company see infra § 183 note 2. 

41. Weisenberger v. Harmony F. 
Ins. Co., 56 Pa. 442. 

42. U. S.—wWestern Assur. Co. v. 
Ward, 75 Fed. 338, 21 CCA 378; Dean 
v. Equitable F. Ins. Co., 7 F. Cas. 
INO; 3,706, 4) (Cliff. 15.75. 

Cal.—McCormick v. Orient Ins. Co., 
86 Cal. 260, 24 P 1003. 3 

Fla.—Hanover F. Ins. Co. v. Hiers, 


84 S 605; Rosenthal v. U. S. First 
Nat. ch\e Inst (Coini74 > Mila, v3 ast itis 
92. 


-Ill.—Northfield Farmers’ Tp. Mut. 

F, Ins. Co. v. Sweet, 46 Ill. A. 598. 
La.—Bell v. Western M., etc., Ins. 

Co., 5 Rob. 428, 446, 39 AmD 542. 

Mass.—German American Ins. Co. 
v. Davis, 131 Mass. 316. 

Nebr.—Slobodisky v. Phenix Ins. 
Co., 52 Nebr: 395, 72 NW 483. 

N. Y.—Hay. v: ‘Star F! Ins. Co.;" 77 
N. Y. 235, 383 AmR 607; Bartholomew 
v. Mercantile Mar. Ins. Co., 34 Hun 
263. 

Pa. — Weisenberger v. Harmony 
F., etc., Ins. Co., 56 Pa. 442. 

W. Va.—Medley v. German Alli- 
ance Ins. Co., 55 W. Va. 342, 47 SE 
101. 

{a] Reformation at instance of 
insurer may be had for fraud in valu- 
ation of property. Home Ins. Co. v. 
Virginia-Carolina Chemical Co., 109 
Fed. 681. 

[b] Fraud not shown. — McCor- 
mick v. Orient Ins. Co., 86 Cal. 260, 
24) Py 1003. 

Evidence of fraud see Reformation 
of Instruments [34 Cyc 979]. 

43. U. S.—Thompson v. Phenix 
Ins. Co:, 136: U. S: 287110 SCt 1019, 
34 L. ed. 408; Western Assur. Co. v. 
Ward, 75 Fed. 338, 21 CCA 378; Abra- 
ham v. North German Ins. Co., 40 Fed. 
717, 37 Fed. 731, 3 LRA 188; Rosen- 
baum v. Council Bluffs Ins. Co., 387 
Fed. 724; Williams v. North German 
Ins. Co., 24 Fed. 625; Fink v. Queen 
Ins. Co., 24 Fed. 318; Brugger v. State 
Inv. Ins. Co., 4 F. Cas. No. 2,051, 5 
Sawy. 304; Dean v. Equitable F. Ins. 
Co., 7 F. Cas. No. 3,705, 4; Cliff..575; 
Hearn v. Equitable Safety Ins. Co., 11 
F. Cas. No. 6,300, 4 Cliff. 192 [aff 20 
Wall. 494, 22 L. ed. 398]; North 
American Ins. Co. v. Whipple, 18 F. 
Cas. No. 10,315, 2 Biss. 418; Oliver 
vy. Mutual Commercial Mar. Ins. Co., 
18 F. Cas. No. 10,498, 2 Curt. 277. 

Ark.—Pheenix Assur. Co. v. Boy- 
ette, 77 Ark. 41, 90 SW 284; Phoenix 
Ins. Co. v. State, 76 Ark. 180, 88 SW 
917, 6 AnnCas 440. f 

Fla.—Hanover F. Ins. Co. v. Hiers, 
84 S 605; Rosenthal v. U. S. First 
Nat. F. Ins. Co., 74 Fla. 371, 77 S_92; 
Fidelity Phenix F. Ins. Co, v. Hil- 
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cisions, although they do not expressly so state.37 
The insurer may waive the indivisibility of the pol- 


AND MODIFICATION 
proper case shown will reform a written con- 
tract of imsurance on the ground of accident,* 
mistake.48 


Such mistake, among 


liard, 65 Fla. 443, 62 S 585; Phenix 
Ins. Co. v. Hilliard, 59 Fla. 590, 594, 
52 S$ 799, 188 AmSR 171 [cit Cye); 
Taylor v. Glens Falls Ins. Co., 44 Fla. 
273, 32 S. 887; 

Ill—German Fire Ins. Co. v. 
Gueck, 130 Ill. 345, 28 NE 112, 6 LRA 
835; Mercantile Ins. Co. v. Jaynes, 
87 Ill. 199; Gray v. Merchants’ Ins. 
Co., 113 Ill. A. 537; Northfield Farm- 
ers’ Tp, Mut. -B.” Insi, (Co. wv... Sweet. 
46 Ill. A. 598. 

Ind.—Newark F. Ins. Co. v. Mar- 
tinsville Harness Co., (A.) 128 NE 
616; Royal Ins. Co., Ltd. v. Stewart, 
(A.) 121 NE 307. 

Ilowa.—Dalton vy. Providence-Wash- 
ington Ins. Co., 102 NW 126; Dalton 
v. Agricultural Ins. Co., 102 NW 125; 
Dalton v. Westchester F. Ins, Co., 
102 NW 125; Dalton v. Milwaukee 
Mechanics’ Ins. Co., 126 Iowa 377, 
102 NW 120; Fitchner v. Fidelity 
Mut. Fire Assoc., 103 Iowa 276, 72 
NW 530, 68 NW 710; Thomason v. 
Capital Ins. Co., 92 Iowa 72, 61 NW 
843;, Jamison v. State Ins. Co., 85 
Iowa 229, 52 NW 185; Barnes v. 
Hekla F. Ins. Co., 75 Iowa 11, 39 NW 
122, 9 AmSR 450; Stout v. City F. 
Ins. Co., 12 Iowa 371, 79 AmD 539. 

Kan.—McPherson Mercantile Co. 
v. Reliance Ins. Co., 101 Kan. 522, 168 
P 323; German American Ins. Co. v. 
Darrin, 80 Kan. 578, 103 P 87; Hart- 
ford F. Ins. Co. v. McCarthy, 69 Kan. 
555, 77 P 90. 

Ky.—German Ins. Co. v. Clark, 14 
KyL 810. . . 

La.—Davega v. Crescent Mut. Ins. 
Co., 7 La. Ann. 228; Bell v. Firemen’s 
Ins. Co., 5 Rob. 446; Bell v. Western 
M. & F. Ins. Co., 5 Rob. 423, 39 AmD 
542; Tarver v. New Orleans People’s 
F. Ins. Co., 6 La. A. (Orleans) 59. 

Md.—Maryland Home F. Ins. Co. v. 
Kimmell, 89 Md. 437, 43 A 764; Ben 
Franklin Ins. Co. v. Gillett, 54 Md. 
212; National F. Ins. Co. v. Crane, 
16 Md. 260, 77 AmD 289. 

Mass.—German American Ins. Co. 
v. Davis, 131 Mass. 316. 

Minn.—Sundin v. County F. 
Co., 144 Minn. 100, 174 NW 729. 

Miss.—Pheenix F. Ins. Co. vy. Hoff- 
heimer, 46 Miss. 645. 

Mo.—-Clem v. German Ins. Co., 29 
Mo. A. 666. 

Nebr.—Slobodisky v. Phenix Ins. 
Co., 52 Nebr. 395, 72 NW 483; Home 
F. Ins. Co. v. Wood, 50 Nebr. 381, 69 
NW 941. 

N. J.—Sun Ins. Co. v. Greenville 


Ins. 


Bldgs, sete, Assoc; 58) Ni Ji eco ts 
33 A 962; Insurance Co. of North 
America v. Cleveland, (Ch.) 110 A 


582; Seymour v. German-American 
Ins. Co., 838 N. J. Eq. 37, 90 A 674 [aff 
84 N. J. Eq. 206, 93 A 1086]; Kelsey 
v. Agricultural Ins. Co., 78 N. J. Ea. 
378, 79 A 539; Miller v. Hillsborough 
Mut. F. Assur. Assoc., 44 N. J. Eq. 
224, 10 A -106;°14 A. 278. 

N. M.—Dearborn v. Niagara F. Ins. 
Co., 17 N. M. 223, 125 P 606, 609 [eit 
Cyc]. 

N. Y.—Trenton Potteries Co. v. 
Title Guarantee, etce., Co., 176 N. Y. 
65,, 68 NE 1325. Hay v. Star FE. Ins. 
Co., 77 N. Y. 235, 383 AmR 607; Maher 
Va ELibernian Ins; > CoG 1: Ne LXG, e268 
[aff 6 Hun 353]; Cone v. Niagara F. 
Ins. Co.,’ G00 Nay -Y.. 619. mem, fafft.3 
Thomps. & C. 33]; Bidwell v. Astor 
Mut. Ins. Co., 16 N. Y. 263; Salomon 
v. North British, etce., Ins. Co., 150 
App. Div. 728, 1385 NYS 806; Bartholo- 
mew v. Mercantile Mar. Ins. Co., 34 
Hun 268; Van Tuyl v. Westchester 


104 [260.J.] 


others,44 may be one in reference to the amount 
ef insurance: the term and duration of the risk; 


mn 


the property or interest covered by the policy ;47 


or the name of the person insured 


F. Ins. Co., 67 Barb. 72 [aft 55 N. Y. 
657 mem]; New York Ice Co. v. 
North Western Ins. Co., 23 N. Y. 351, 
12 AbbPr 414, 21 HowPr 296; Strong 
v. North American F. Ins. Co., 

AlbLJ 162; Phceenix F. Ins. Co. Vv. 
Gurnee, 1 Paige 278, 19 AmD 481. 

Oh.—Humboldt F. Ins. Co. v. R. K. 
LeBlond Mach. Tool Co., 96 Oh. St. 
442,118 NE 121; Globe Ins. WO BV 
Boyle, 21 Oh. St. 119; Harris _v. Co- 
lumbiana County Mut. Ins. Co., 18 
Oh. 116, 51 AmD 448; Mitchell v. 
7®tna Ins. Co., 6 OhS&CP 420, 4 Oh 
NP 386. 

Okl.—State Mut. Ins. Co. v. Green, 
62 Okl. 214, 166 P 105, LRAI9ITE 
668. 

Pa.—Commonwealth Mut. F. Ins. 
Co. v. Huntzinger, 98 Pa. 41; Weisen- 
berger v. Harmony F. & M. Ins. Coy 
56 Pa. 442; Spring Garden Ins. Co. 
v. Scott, 27 LegInt .76. J 

S. D.—Epiphany Roman Pals ong 


Church v. German Ins. Co., 1 
17, 91 NW 332. ; 

Tex.—Home Ins., etc., Co. v. Lewis, 
48 Tex. 622; Great Eastern Casualty 
Co. v. Thomas, (Civ. iA.) 178° SW 
603. 

Wash.—Robbins v. Milwaukee Me- 
chanics’ Ins. Co., 102 Wash. 539, 173 
P 634; Gaskill v. Northern Assur, Co., 
73 Wash. 668, 132 F 643. SAM 

W. Va.—Medley v. German Alli- 
ance Ins. Co., 55 W. Va. 3842, 47 SE 
101. 

Wis.—Blake Opera House Co. v. 
Home Ins. Co., 73 Wis. 667, 41 NW 
968; Knox v. Lycoming F. Ins. Co., 
50 Wis. 671, 7 NW 776. 

{a] Inclusion of terms not agreed 
upon.—Royal Ins. Co., Ltd. v. Stew- 
ant, (ind. A.) 121 NH 3075 Barnes? v. 
Hekla ‘FE. Ins.‘Co., 75 Iowa °11,--39 
NW 122, 9.AmSR 450; Hlstner v. 
Cincinnati Equitable ins. Co., 1 Disn. 
(Oh.) 412, 12 Oh. Dec. (Reprint) 708. 

[b] Exclusion of terms agreed 
upon.—Thompson v. Phenix Ins. Co., 
HG) We S30287, 10 SCt 10197 34 a. ed: 
408; Hearn v. Equitable Safety Ins. 
Co., 11 F. Cas. No. 6,300, 4 Cliff. 192 
{aff 20 Wall. 494, 22 L. ed. 398]; Palin 
v. Insurance Co. of North America, 
92 Kan. 401, 140 P 886; Davega v. 
Crescent Mut. Ins. Co., 7 La. Ann. 
228; Van Tuyl v. Westchester F. 
ENS CO: Ole Barb renGN, Yo =m ate 
55 N. Y. 657 mem]. 

[ec] Clerical érror. — Where in- 
surer is requested to issue a policy 
like a previous one to the same party, 
and in copying from the prior policy 
the word “thence” is inadvertently 
substituted for ‘‘there,’ equity will 
reform the policy to express the in- 
tention. Providence Washington Ins, 
Co. v. Brummelkamp, 58 Fed. 918. 

[d] Mistake not shown.—Dean vy. 
Hquitable F. Ins. Co., 7 F. Cas. No. 
3,105, 4 Gliff. 575: 

Evidence of mistake see Reforma- 
tion of Instruments [34 Cye 979]. 

Reformation of original policy to 
embody terms and conditions of re- 
newal see infra § 109. 

44. See cases supra note 43. 

45. Fitchner v. Fidelity Mut. Fire 
Assoc., 103 Iowa 276, 72 NW 530; 
Kelly v. Citizens’ Mut. Fire Assoc., 
96 Minn. 477, 105 NW 675. 

46. U. S.—wNorth American Ins. 
Co. v. Whipple, 18 F. Cas. No. 10,315, 
2 Biss. 418. 

Ill.— Mercantile Ins. Co. v. Jaynes, 
Onli, £99. 

Iowa.—Flickinger v. Story County 
Farmers’ Mut. F., etc. Ins. Assoc, 
136 Iowa 258, 113 NW 824. 

N. Y.—Metzger v. Altna Ins. Co., 
186 App. Div. 627, 175 NYS 428 [rev 
one Other. grounds 227 WN. Y:' 411, 
125 NE 814]. 
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ship of the property,‘® although reformation will 
be denied when the misstatement as to ownership 
was due to misrepresentation or concealment on 


and the owner- | the part of insured,*® even if he acted in good 


Wis.—Knox v. Lycoming ¥. Ins. 
Co., 50 Wis. 671, 7 NW 776. : 

47. U. S.—Bailey v. American 
Gent. Ins. Co., 13 Fed. 250, 4 Mc- 
Crary 221. 

Ark.—Pheenix Assur. Co. v. Boy- 
CELLONE RAT Keeley OMS VERO Asin 

Fla.—Phenix Ins. Co. v. Hilliard, 
59 Fla. 590, 52 S 799, 1388 AmSR 
171. 

Iowa.—Dalton v. German Ins. Co., 
102 NW 1131 mem; Dalton v. Provi- 
dence-Washington Ins. Co., 102 NW 
126; Dalton v. Westchester F. Ins. 
Co., 102. NW 125; Dalton v. Agricul- 
tural Ins. Co., 102 NW 125; Dalton 
v. Milwaukee Mechanics’ Ins. Co., 126 
Iowa 377, 102 NW 120; Thomason Vv. 
Capital Ins. Co., 92 Iowa. 72, 61 NW 
843; Esch v. Home Ins. Co., 78 lowa 
334, 43 NW 229, 16 AmSR 443; Long- 
hurst v. Star Ins. Co., 19 Iowa 364. 

Kan.—Kansas Farmers’ F. Ins. Co. 
v. Saindon, 52 Kan. 486, 35 P 15, 39 
AmSR 356. { 

Md.—Ben Franklin Ins. Co. v. Gil- 
lett, 54 Md. 212. 

Minn.—Norman vy. Kelso Farmers’ 
Mut. F. Ins. Co., 114 Minn. 49, 130 
NW 18; Spurr v. Commercial Union 
Assur. Co., 40 Minn, 428, 42 NW 207; 
Spurr v. Home Ins. Co., 40 Minn, 424, 
42 NW 206. 

Miss.—New York Agricultural Co. 
v. Anderson, 120 Miss. 278, 82 S 146. 

Nebr.—State Ins. Co. v. Schreck, 
27 Nebr. 527, 43 NW 340, 20 AmSR 
696, 6 LRA 524, ' 

N. J.—Insurance Co. of North 
America v. Cleveland, (Ch.) 110 A 
582; Kelsey v. Agricultural Ins. Co., 
18 IN. J.) Eqs 378, 79 A539. 

N. Y.—Houlden y. Farmers’ Alli- 
ance Co-op. F.. Ins. Co., 188 App. Div. 
734, 177 NYS 286; Le Gendre v. 
Scottish Union, etc., Ins. Co., 95 App. 
Div. 562, 88 NYS 1012. 

Oh.—Humboldt F. Ins. Co. v. R. K. 
LeBlond Mach. Toot Co., 96 Oh. St. 
442, 118 NE 121; Harris v. Colum- 
biana County Mut. Ins. Co., 18 Oh. 
116,51 AmD 448. 

Okl.—State Mut. Ins. Co. v. Green, 
62 Okl. 214, 166 P 105, LRA1917F 663. 

Tenn.—Gleason v. Prudential F. 
Ins. Co., 127 Tenn. 8, 151 SW 1030. 

Tex.—Northern Assur. Co. v. Law- 
rence, (Civ. A.) 209 SW 430. 

Va.—Warner v. Western Assur. Co., 
103 Va. 391, 49 SH 499. 

[a] Mistake in location. — (1) 
When by mistake the location of the 
insured property is erroneously de- 
scribed, the policy will be reformed 
to correspond to the intention of the 
parties. Pictet Spring Water Ice Co. 
v. Citizens’ Ins. Co., 71 SW 514, 24 
Kyl 1461; New York Agricultural 
Co. v. Anderson, 129 Miss. 278, 82 S 
146; R. K. LeBlond Mach. Tool Co. 
Vv. Humboldt) iinss Gols 6iOht IAs 
313 [aff 92 Oh. St. 541, 112 NE 1084]; 
State Mut. Ins. Co. v. Green, 62 Okl. 
214, 166 P 105, LRAI917F 663; War- 
ner v. Western Assur. Co., 103 Wa. 
391, 49 SH 499. (2) Where plaintiff 
intended to insure goods in his house 
and residence, which was situated in 
the midst of a large tract of land in 
a rural community and was the only 
house plaintiff owned in that county, 
and the policy described it as located 
on the “southerly” side of a certain 
road, when it was on the “northerly” 
side, plaintiff was entitled to have 
the policy reformed after loss. Le 
Genare v. Scottish Union, ete., Ins. 
Co., 95 App. Div. 562, 88 NYS 1012. 
(3) There was no estoppel from the 
fact that plaintiff's agent may have 
represented the house as on the 
southerly’ side of the road. Le 
Gendre vy. Scottish Union, etc., Ins. 
Co., supra. 


Necessity of reformation see infra 
§ 106. 

4g. U. S.—Fink v. Queen Ins. Co., 
24 Fed. 318; Spare v. Home Mut. 
Ins. Co., 17 Fed. 568, 9 Sawy. 142; 
Sias v. Roger Williams Ins. Co., 8 
Fed. 183. 

Colo.—Merchants’ Mut. F. Ins. Co. 
v. Harris, 51 Colo. 95, 116 P 143. 

Fla.—Taylor v.-Glens Falls Ins. 
Go; 44,.F la. (273,. 32: S. 887, 

Ga.—Scottish Union, ete., Ins. Co. 
v. Jordan, 134 Ga. 678, 68 SE 613; 
Niagara F. Ins. Co. v. Jordon, 134 Ga. 
667, 68 SE 611, 20 AnnCas 363. 

I1l.—German Ins. Co. v. Gueck, 31 
Di. As 151 (aft 1307bd. 3455.23 NE 
112, 6,GRA, 835). 

Iowa.—Carey v. Home Ins. Co., 97 
Iowa 619, 66 NW 920; Thomason v. 
Capital Ins. Co., 92 Iowa 72, 61 NW 
8436. Stout av. -City swe Inst ‘Co; 712 
Iowa 871, 79 AmD 529. ; 

Mich.—Balen v. Hanover F. Ins. 
Co., 67 Mich. 179, 34 NW 654. 

Minn.—Sundin v. County F. Ins. 
Co., 144 Minn. 100, 174 NW 729. 

Nebr. — Lansing v. Commercial 
Union Assur. Co., 4 Nebr. (Unoff.) 
140, 98 NW 756. . 

N. M.—Dearborn v. Niagara F. Ins. 
€o., 17 N. M. 223,125 P 606, 609, [eit 
Cyels 

N. J.—Sun Ins. Co. v. Greenville 
Bldg. ete., Assoc.,, 58, N, J. L. 36%, 
33 A 962. 

N. Y.—McCoubray v. St. Paul F. & 
M. Ins. Co., 169 N. Y. 590, 62 NE 1097 
[aff 50 App. Div. 416, 64 NYS 112]; 
Fort. v. Globe,. etce.,-F. Ins. Co., 102 
Misc. 584, 169 NYS 229 [aff 186 App. 
Div. 185, 173 NYS 595 (dism app 227 
N. Y. 581, 125 NE 918)]; Houlden v. 
Farmers’ Alliance Co-op. F. Ins. Co., 
188 App. Div. 734, 177 NYS 286. 

Oh.—Globe Ins. Co. v. Boyle, 21 
Oh. -St.. 119;...Mitchell vy. (4ttna 
aoe: Co., 6 OhS&CP 420, 4 OhNP 

Or.—Gregan v. Northwestern Nat. 
Ins. Co., 83 Or. 278, 163 P 588. 

S. D.—Epiphany Roman Catholic 
Church wv.:German: Insi.Co.,- 16"'S.) Di 
17, 91 “NW. 332. 

Wash.—Robbins v. Milwaukee Me- 
chanics’ Ins. Co., 102 Wash. 539, 173 
P 634. 

W. Va.—Deitz v. Providence-Wash- 
ington Ins. :Co., 31 W. Va.«.851, 8 SB 
616, 13 AmSR 909. 

[a] fllustrations. — (1) Equity 
will reform a policy issued ‘by mis- 
take in the name of an individual 
partner alone instead of that of the 
firm, so as to make it conform to the 
intention of the parties, and embrace 
the whole partnership interest. 
Keith v. Globe Ins. Co., 52 Ill. 518, 
4 AmR 634. (2) Where a store be- 
longing to the plaintiff was occupied 
by her son, who was doing business 
under a trade name, and a local agent 
wrote a policy in the trade name un- 
der the impression that the son 
owned the building, and without 
making any inquiry as to the real 
owner, a decree reforming the policy 
to read in the name of plaintiff 


was proper. Cook vy. Westchester 
F. Ins. Co., 60 Nebr. 127, 82 NW 
315. (3) Where by..mistake a 


policy on the separate property of a 
wife is issued in the. name of the 
husband, public policy does not pre- 
vent reformation. Gaskill v. North- 
an Assur. Co., 73 Wash. 668, 132 P 

Be 

49. Minn.—Moeller v. American F, 
Ins. Co., 52 Minn. 336, 54 NW 189. 

Pa.—Diffenbaugh vy. Union F. Ins. 
ie 150 'Pa: 270, 24.A 745, 30 AmSR 


Tenn.—Schmid v. Virginia F. & M. 
Ins. @oze@(Ch.- As) 3% SW H013¢ 


For later cases, developments and changes in the law see cu 


mulative Annotations, same title, page and note number. 


§$§ 101-102] 


faith.5° 
on the other.®2 


ties have not met contractually in 
subject matter of the contract ;54 


Tex.—Snew v. National Cotton Oil 
Co., (Civ. A.) 34 SW 177. 

Vt.—Cushman v. New England F. 
ins, Co.,.65, Vt. 569, 2%. A. 496. 

50. Cushman v. New England F. 
Ins. Co., 65 Vt. 569, 27 A 426. 

51. Cal. — O’Neill v. Caledonian 
ins.’'Co:,-166' Cal. 310;/°135 PP 1r2t, 

Fla.—Hanover F. Ins. Co. v. Hiers, 
84 S 605; Rosenthal y. U.S. First 
CNet runs. COn. 44 Ela. ar see tS 
92; Fidelity Phenix F. Ins. Co. v. 
Hilliard, 65 Fla. 4438, 62 S 585. 

Iowa.—Wilson v. Anchor F. Ins. 
Co., 143 Iowa 458, 122 NW 157; 
Fitchner v. Fidelity Mut. F. Assoc., 
103 Iowa 276, 72 NW 530; St. Paul 
FE. & M. Ins. Co. v. Sharer, 76 Iowa 
282, 41 NW 19. 

Ky.—Springfield F. & M. Ins, Co. 
v. Snowden, 173 Ky. 664, 191 SW 
439; National Union F. Ins. Co. v. 
Light, 163 Ky. 169, 172, 173 SW 365 
[quot Cyc]. 

Md.—Maryland Home F. Ins. Co. v, 
Kimmell, 89 Md. 437, 43 A 764; Farm- 
as Ins., etc., Co. v. Butler, 55 Md. 

Minn.—Guernsey v. American Ins, 
Co., 17 Minn. 104. 

Nebr.—Home F. Ins. Co. v. Wood, 
50 Nebr. 381, 69 NW 941. 

N. J.—Koch vy. Commonwealth Ins. 
Co., 88 N. J. Eq. 344, 102 A 1058 [aff 
87 N. J.- Eq: 90, 99 A 920]; Insur- 
ance Co. of North America v. Cleve- 
land, (Ch.) 110 A 582; Seymour v. 
German Ins, Co., 84 N. J. Eq. 206, 
93 A. 1086 [aff 83. Ne J. Eq. 37%,-90 A 
674]; Plockzek v. St. Paul F. & M. 
inss, Co. 5¢Ch.)) 91 7A. 18i-26 : 

N. Y.—Metzger vy. A‘tna Ins. Co., 
227 eNO, 41d, 125 NE i8t4 frevion 
another ground 186 App. Div. 627,175 
NYS 428]; Salomon v. North Brit- 
ish, ete., Ins. Co.,°215 N. Y. 214,109 
NE 121, LURAI1917C 106; Claflin v. 
Tishler, 55 N. Y. 657 mem [aff 68 
Barb. 649]; Van Tuyl v. Westches- 
ter’ KY .Ins. -Co:, 55)"N. -Y¥.. 657..mem 
[aff 67) Barb. 72];. Bryce. v.. Loril- 
lard F. Ins. Co., 55 N. Y. 240, 14 AmR 
249, 46 HowPr 498; Houlden v. Farm- 
ers’ Alliance Co-op. F. Ins. Co., 188 
App. Div. 734, 177 NYS 286; Lake 
View Brewing Co. vy. Commerce Ins. 
Co., 143 App. Div. 665, 128 NYS 337 
[aff 207 N. Y. 746 mem, 101 NE 1108 
mem]; Kenyon Paper Co. v. Lloyds, 
124 App. Div. 886, 109 NYS 311; 
Dougherty v. Lion F. Ins. Co., 95 
App. Div. 618, 88 NYS 1096 [aff 41 
Mise. 285, 84 NYS 10, and rev _on 
other grounds 183 N. Y. 302, 76 NE 
4]; Cary Mfg. Co. v. Merchants’ Ins. 
Go542 App. Divs 201-759" N¥S. 7) [aft 
25 Mise. 18, 54 NYS 398]; Mead v. 
Westchester F. Ins. Co., 3 Hun 608 
{aff 64 N. Y. 453]; McHugh v. Im- 
perial F. Ins. Co., 48 HowPr 230. 

Oh.—Humboldt F. Ins. Co. v. R. 
_K. LeBlond Mach. Tool Co., 96 Oh. St. 
442, 118 NE 121; Globe Ins. Cow y. 
Boyle, 21 Oh. St. 119; Elstner v. 
Cincinnati Equitable Ins. Co., 1 Disn. 
412, 12 Oh. Dec. (Reprint) 703. 

Pa.—Commonwealth Mut. F. Ins, 
Co. v. Huntzinger, 98 Pa. 41; Boyce 
v. Hamburg-Bremen F. Ins. Co., 24 
Pa. Super. 589. 

Tex.—-Standard FE. Ins: _Co.,-:v. 
Buckingham, (Civ. A.) 211 SW 531; 
National Union F. Ins. Co. v. Pat- 
rick, (Civ. A.) 198 SW 1050; Dela- 
ware Ins. Co. v. Hill, (Civ. A.) 127 
SW 283: Dallas Underwriters’ F. 
Assoc. v. Henry, (Civ. A.) 79 SW 
1072. 

Wis.—Knox v. Lycoming F. Ins. 
Co., 50 Wis. 671, 7 NW..776. 

And see cases supra note 43; and 


; To justify reformetion on the ground of 
mistake, the mistake must have been mutual,®! or 
there must have been mistake on one side and fraud 
Since the court will not make a con- 
tract for the parties,>* there can be no reformation 
on the ground of mistake where the minds of the par- 


FIRE INSURANCE 
one side.®> 
[$ 102] 


reference to the 
and this is the 


infra notes 55, 56. 

fa] Rule applied. — Where a 
broker was merely requested by an 
insurer to induce insured to renew 
his policy, the fortuitous knowledge 
of such broker of the actual use of 
the premises, differing from the use 
covered in the old policy, could not 
be imputed to insurer, so as to 
render such misdescription of the 
use perpetuated in the new policy a 
mutual mistake warranting reforma- 
tion, Koch y. Commonwealth Ins. 
Co., 88 N. J. Eq. 344, 102 A 1058 [aff 
87 N. J. Eq. 90, 99° A. 9207. 

52. U. S.—Hearn vy. Equitable 
Safety Ins. Co., 11-F. Cas. No. 6,300, 
4 Cliff, 192 [aff 20 Wall. 494, 22 L. 
ed. 398]. 

Ky.—Springfield F. & M, Ins. Co. 
v. Snowden, 173 Ky. 664, 191 SW 
439; National Union F. Ins. Co. v. 
Light, 163 Ky. 169, 172, 173 SW -365 
[cit Cyc]. 

Miss.—Pheenix F. Ins, Co. v. Hoff- 
heimer, 46 Miss. 645. 

N. J.—Plochzek v. St. Paul F. & 
Moin Co;,) (Ch) «91 VAL 381 2° Decker 
v. Scottish Union, etce., Ins. Co., 83 
Neg Sopp tuGate 0 Sky 4 Oy Ag G4. - 

N. Y.—Metzger v. Atna Ins. Co., 
227 N. Y. 411, 125 NE 814 [rev on 
another ground 186 App. Div. 627, 
LTD NOVI A428 eta. Ver star eo. ins: 
COnLHAANG, Y.//2305 30 AmR 607° [aft 
13 Hun 496]; Bryce v. Lorillard F, 
Ins. Co., 55 N. Y. 240, 14 AmR 249, 
46 HowPr 498; Edwards v. Hartford 
EY Ins, Co, 35- Mise, 822,-72-7 NYS 
1100. 

Oh.—Roberts v. National F. Ins. 
Go; 21) OhoCir, (Ct. mNg Si4433)) 2 Oh. 
A. 463. 

Tex.—Standard F. Ins. Co. v. 
Buckingham, (Civ. A.) 211 SW 531. 

[a] Illustrations—(1) A _ policy 
in a mutual company recited that 
insurer should be liable according to 
the terms of the constitution, by- 
laws, and conditions. Annexed to 
the policy were a number of by-laws 
called “Conditions of Insurance.” 
The assignee of the policy was al- 
lowed to have reformation so that 
it should be subject only to such 
by-laws so annexed, and not to other 
by-laws not specifically attached, 
The rationale of the case seems to 
be a misleading of insured by a par- 
tial setting out of the conditions. 
Miller v. Hillsborough Mut. Ff. Assur. 
Assoc., 44 N. J. Hq. 224, 10 A 106, 
14 A 278. (2) Where one leaving 
El Paso for Waco, Tex., had goods 
which ‘he desired covered by insur- 
ance, and an agent in El Paso issued 
a policy to him to cover the goods 
in El Paso, and told him that the 
policy would cover the goods when 
moved from El Paso to Waco, which 
the policy did not in fact do, insured 
was entitled to recover for loss of 
the goods by fire in Waco, on the 
ground of mutual mistake, in that 
the policy did not express the real 
contract made, or, on the ground 
that the same was the result of a 
mistake on the part of insured and 
legal fraud on the part of the agent. 
Standard F. Ins. Co. v.. Buckingham, 
(Tex. Civ. A.) 211 SW 5381. 

53. Baldwin v. State Ins. Co., 60 
Towa 497, 15 NW 300; Lake View 
Brewing Co. v. Commerce Ins. Co., 


143 App. Div. 665, 128 NYS 337 [aff 
207 N. Y. 746 mem, 101 NE 1108 
mem]; Kenyon Paper Co. v. Lloyds, 
124 App. Div. 886, 109 NYS 311; Lon- 
don Assur. Corp. v. Thompson, 22 
App. Div. 64, 47 NYS 830; and cases 
infra note 54. 
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usual case presented when the mistake is only on 
It is not an absolute bar to relief that 
the mutual mistake under consideration may have 
been one of law.°é 

b. Negligence of Agent. 
mistake is due to the negligence of an agent of 
insurer acting within the scope of his authority, a 
satisfactory ground of reformation is presented 


In ease the 


fa] Rule applied. — Where a 
policy is taken in the name of the 
owner’s son to preserve the fund 
payable in case of lo~s from the 
owner’s creditors, and there is a 
parol agreement that the loss shali 
be payable to the owner, the policy 
will not be reformed by substituting 
the owner’s name. Baldwin v. State 
ae Co., 60 Iowa 497%, 15 NW 

54. U. S.—Severance v, Continen- 
tal Ins. Co. 21- F.. Cas, No.» 12,680, 
Db, Biss. 156. 
ce one v. Aftna Ins. Co., 29 Ind. 

Ky.—Hartford F. Ins, Co. v. Haas, 
87 Ky. 531, 9 SW 720,10 KyL 573, 
2 LRA 64. 

Miss.—Mississippi 
Hartford F. Ins. Co., 
63 S 231. 

Mo.—Clem vy. German Ins. Co., 29 
Mo. A. 666, 

N. J.—Kech y. Commonwealth Ins. 
Co., 88 N. J. Eq. 344, 102 A 1053 [aff 
87_N. J. Hq. 90, 99 A 920]. 

N. Y.—Metzger v. Adtna Ins. Co., 
227 N. Y. 411, 125 NE 814; Bryce v. 
horillardyhsyins7 Co., 155) Nak Yau240) 
14 AmR 249, 46 HowPr 498; Kenyon 
Paper Co. v. Lloyds, 124 App. Div. 
886, 109 NYS 311; Cary Mfg. Co. v. 
Merchants’ Ins, Co., 42 App. Div. 201, 
59 NYS 7; London Assur. Corp. v. 
Thompson, 22 App. Div. 64, 47 NYS 
830; Mead v. Westchester H‘. Ins. Co., 
3 Hun 608 [aff 64 N. Y. 453]. ‘ 

Tenn.—Schmid v. Virginia F. & M. 
Ins. Co.,, (Ch. 7A..). 870SW 10138: 

Tex.—German Ins. Co. v. Daniels, 
(Civ. A.) 33 SW 549. 

55. See cases supra note 54. 

[a] The parties must understand 
and agree to the same thing, or there 
can be no contract. capable of re- 
formation. Greditzer v. Continental 
Ins. Co., 91 Mo. A. 534. 

[b] The pleadings must allege 
that both parties intended to make 
a different contract than that con- 
summated, Phenix Ins. Co. v. Rog- 
ers, 11 Ind. A. 72, 38 NE 865. 

{e] KIllustration.—Where an _  in- 
surer issued two policies on the same 
property by mistake, caused by a 
variance in the descriptions, the 
policies cannot be reformed, since 
there was no meeting of minds, and 
the company did not consent to in- 
sure the same property twice. Ord- 
i, v. Chace, 57 N. J. Hq. 478, 42 A 
149. 4 

56. U. S.—Sias v. Roger Williams 
Ins. Co., 8 Fed. 183. 

Ark.—Phoenix Assur. Co. 
ette, 77 Ark. 41, 90 SW 284. 

Conn.—Woodbury Sav. Bank, ete., 
Assoc. v. Charter Oak F. & M. Ins. 
Co:, 81) Conne biL%¢ 

Fla.—Southern States F. Ins. Co. 
v. Vann, 69 Fla. 544, 68 S 645. 

Iowa.—Stout v. New Haven City 
F. Ins. Co., 12 Iowa 371, 79 AmD 539 
(where the agent mistakenly told the 
insured that the term ‘“mortgagee” 
legally described his interest under 
a mechanic’s lien). 

N. M.—Dearborn v. Niagara F. Ins. 
Co., 17 N. M. 228, 125 P 606, 609 [cit 
Cyecils 

N. Y.—Maher v. Hibernia Ins. Co., 
OTINawe 2st 
Tllustration. — Where the 
“orocery’’ was used to describe 
a building composed of a dwelling 
and grocery combined, the agent con- 
sidering that the term used was a 
sufficient legal designation. Maher 
Ven Hibernia Jn Sie OO) a GduceNgienlla. 


Electric Co. v. 
105 Miss. 767, 


v. Boy- 


See also supra § 69./ 283. 


106 [26C.J.] 


by insured,®” unless insurer relied upon the mistaken 
statement as a warranty and the change would affect 
The fact that the agent’s 
authority was limited is immaterial if such limita- 
The negligence of 
an officer of insurer in so writing the policy that 
it does not express the actual agreement of the party 
is also ground for reformation at the instance of 


the nature of the risk.5® 


tion was not known to insured.®° 


insurer.®° 


[§ 103] ¢. Reformation after Loss. If there has 
been no negligence or laches on the part of the per- 
son asking such relief,®1 reformation may be granted 
even after a loss has occurred,®? and the court may 
in the same action reform the policy and render a 
But insured cannot 
take out a policy without reading it, and then, in 
an action at law on the instrument, ask to have 
it enforced otherwise than according to its terms.°+ 

[§ 104] d. Defenses and Objections to Relief— 
If insured presents a case en- 
titling him to reformation, such relief will not 
be denied on the ground that he would not be 
entitled to recover on the policy after it is re- 


money judgment thereon.®? 


In General. 


(1) 


57. U. S.—Brugger v. State Inv. 
i Co., 4 F. Cas. No. 2,051, 5 Sawy. 

Iowa.—Jamison v. State Ins. Co., 
85 lowa 229, 52 NW 185; Stout v. 
New Haven City F. Ins. Co., 12 Iowa 
371, 79 AmSR 539. 

Kan.—Palin v. Insurance Co. of 
Doan America, 92 Kan. 461, 140 P 

Md.—Ben Franklin Ins. Co, v. Gil- 
lett, 54 Md. 212. 

Minn.—Norman vy. Kelso Farmers’ 
Mut. KF. Ins. Co., 114 Minn, 49, 130 
NW 13. 

. Ob.—Harris v. Columbiana County 
it InsutCon ws On T16., 51. 7Am 
448. 

Okl.—Phenix Ins. Co. vy, 
SIMO 289, Lower p68. 

Or.—Gregan v. Northwestern Nat. 
Ins. Co., 83 Or. 278, 163 P 588. 

W. Va.—Deitz v. Providence-Wash- 
ington Ins. Co.,.31 W. Va. 851, 8 SH 
616, 18 AmSR 909. 

Wis.— Smith v. Commonwealth 
Ins. Co., 49 Wis. 322, 5 NW 804. 

58. Cox v:' Attna Ins. 'Co., 29 Ind. 
586; Sykora v. Forest City Mut. Ins. 
Co; 7) Oh). Dec, (Reprint) 372," 2 
CineLBul 223. 

59. National Union F. Ins. Co. v. 
Light, 163 Ky. 169, 173 SW 3865. 

60. Haley v. Sharon Tp. Mut. F. 
Ins. Co., (Minn.) 179 NW 895, 


Ceaphus, 


61. See infra § 105. 

62. U. S.—Snell v. Atlantic F. & 
Nie ins. Cons, WHS .85, 20 duved.. dia. 
Brugger v. State Inv, Ins. Co., 4 F. 
Cas. No. 2,051, 5 Sawy. 304. 

Ark.—Phenix Assur. Co. v. Boy- 
ette, 77 Ark. 41, 90 SW 284; Phenix 
Ins. Co. v. State, 76 Ark. 180, 88 SW 
917, 6 AnnCas 440. 

Conn.—Palmer v. Hartford Ins. 
Co., 54 Conn. 488, 9 A 248. 

Fla.—Southern States F. Ins. Co. 
v. Vann, 69 Fla. 544, 68 S 645. 

Iowa.—Fitchner v. Fidelity Mut. 
Fire Assoc., 103 Iowa 276, 72 NW 
530; Fitechner y. Fidelity Mut. Fire 
Assoec., 68 NW 710; Longhurst vy. 
Star Ins. Co., 19 Iowa 364. 

Miss.—Mississippi Fire Assoc. v. 
Stein, 88 Miss. 499, 41 S 66. 

N. Y.—Le Gendre v. Scottish 
Union, etc., Ins. Co., 95 App. Div. 562, 
88 NYS 1012; Van Tuyl v. Westches- 
ter FE. Ins, Co., 67% Barb. 72 [aff 55 
N.Y. 657 mem]. 

Oh.-—Roberts v. National Ins. Co., 
a1 Oh, Cir. ‘Ct. N. Si7433)°2-Oh, A.°468. 

Or.—Gregan v. Northwestern Nat. 
Ins."Cox 88. Or. 2738-1639 RP 588. 


Tex.—Home Ins., ete., Co. v. Lewis, 
48 Tex, 622. 
[a] Rule applied.—Where a va- 
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formed.® 


the mistake.®® 


[§§ 102-105 


Nor will he be barred from prosecuting 
his action for reformation because of an action at 
law brought upon the policy prior to discovery of 
But he cannot maintain the action 
for a reformation if the preceding action at law 
amounted to an election to assert the policy as it 
then stood as representing the real contract.®* 
Where insurer who agreed to issue a renewal policy 


which is not to take effect until the expiration of 


[§ 105] 


cancy permit was agreed to by an 
agent; but through inattention it was 
not issued, a reformation of the 
policy after loss by inserting a per- 
mit was proper. Mississippi Fire 
Assoc. v. Stein, 88 Miss. 499, 41 S 66. 

[b] Where an action has been 
brought on the policy within the 
time limited therein, a bill for re- 
formation is not barred, although 
brought after such time, as such bill 
is not a suit on the policy within 
the meaning of the limitation. 
Rosenhaum y. Council Bluffs Ins. Co., 
37 Fed. 724; Woodbury Sav. Bank, 
ete., Assoe. v. Charter Oak F. & M. 
nis $2 CO ot CONN. OLdeer Lay ter ssV 
Glens Falls Ins. Co., 44 Fla. 273, 32 S 
887: Hay v. Star Ey Ins. Co: 77 IN. Y. 
235, 538 AmR 607. 

{c] If an action at law is barred, 
equity will not reform a _ policy. 
Thompson y. Phcenix Ins. Co., 25 Fed. 
296, 11 Sawy. 276; Arthur v. Hiome- 


stead F. Ins, Co., 78 N. Y.' 462, 34 
AmR 550. 
638. lIowa.—Franklin Ins. Co. v. 


McCrea, 4 Greene 229. 

Md.—Maryland Home F. Ins. Co. y. 
Kimmell, 89 Md. 437, 43 A 764; Berti 
Franklin Ins. Co. b. Gillett, 54 Md. 
212) 

Nebr. — Lansing v. Commercial 
Union Assur. Co., 4 Nebr. (Unoff.) 
140, 98-NW 756. 

N. ¥.—Maher v. Hibernia Ins. Co., 
67 N. Y. 283; Bidwell v. Astor Mut. 
Ins) 'Co.,; 16..N. Y. 268; Houlden vy. 
Farmers’ Alliance Co-op. F, Ins. Co., 
188 App. Div. 734, 177 NYS 286; New 
York Ice Co. v. Northwestern Ins. 


Colo Barbs 12.70" Abb Pr 34, 20 
HowPr 424. 

Oh.—Globe Ins. Co. v. Boyle, 21 
OneeSt LL9: 


Okl.—State Mut. Ins, Co. v. Green, 
62 Okl. 214, 166 P 105, LRAI1917F 
663. 

Tex,—Attna Ins. Co. v. Brannon, 99 
Tex. 391, 89 SW 1057, 2 LRANS 548, 
13 AnnCas 1020; Northern Assur. Co, 
vy. Lawrence, (Civ. A.) 209 SW 
10, 


Wis.—Hammel v. Queen Ins. 
50 Wis. 240, 6 NW 805. 

[a] Stay of action at law.— 
Where an action at law has been be- 
gun on a policy, and, after an an- 
swer, it appears that recovery can- 
not be had because of a mutual mis- 
take in the policy, equity will stay 
the prosecution at law, entertain a 
bill to reform the policy, consolidate 
the two actions, and render judg- 
ment for the sum found on the policy 
as reformed. Lansing vy. Commer- 
cial Union Assur. Co. 4 Nebr. 
(Unoff.) 140, 98 NW 756. 


the first policy, by*inistake issues a policy which 
is to take effect at an carlier date, and a loss occurs 
prior to the expiration of the first policy and is 
paid, insurer has no equitable cause of action for a 
reformation of the second policy,®® as its remedy at 
law is adequate.® 
| (2) Negligence and Laches of Plaintiff.. 
Reformation will be denied where the mistake was 
due to plaintiff’s negligence’? or there has been 
laches in seeking such relief.” 
whether there has been laches the same degree of 
vigilance and critical examination will not be de- 
manded as in the case of other instruments.” 
general a plaintiff is not guilty of laches simply be- 


9 


But in determining 


In 


Necessity of reformation see infra 

64. Lumber Underwriters v. Rife, 
237)U. S.: 605,35 "SCEM1T, 59° LY ed. 
1140. 

{a] “If insured can prove that he 
made a different contract from that 
expressed in the writing he may 
have it reformed in equity.’ Lum- 
ber Underwriters vy. Rife, 237 U. S. 
605, 610, 35 SCt 717, 59 L. ed. 140. 

65. Kelsey v. Agricultural Ins. 
Coynrs Ne, Eid.” SiS; GOLA: 5398 

66. Abraham vy. North German F. 
Ins.. Co., 37 Wed. 731, 3 LRA 188; 
Kelsey v. Agricultural Ins. Co., 78 
INS MEQ. SiS 19 Ase 392 

67. Thomas yv. United Firemen’s 
Ins. Co., 108 Ill. A. 278; Steinbach v. 
Relief um. Ins. Co., 12) Hun “CN Ty.) 
640 [aff 77 N. Y. 498, 33 AmR 655]. 

68. Walker v. American Cent. Ins. 
Co., 143 N. Y. 167, 38 NE 106. 

69. Walker y. American Cent. Ins. 
Co., 143_N. Y./167, 38: NE 106. 

[a] MTMiustration. — The insurer 
has a defense at law to an action 
for recovery of the loss on the sec- 
ond policy on the ground that the 
contract was never made and had 
no legal existence. Walker v. Amer- 
ican Cent. Ins. Co., 143 N. ¥. 167, 38 
NE 106 [aff 21 NYS 751]. 

70. Lake View Brewing Co. v. 
Commerce Ins. Co!, 143 App. Div. 
665, 128 NYS 337 [aff 207 N. Y.'746 
mem, 101 NE 1108 mem]; Cary Mfg. 
Co. v. Merchants’ Ins. Co., 42 App, 
Diy. 201,59) NY Sz: 

71. National Union F. Ins. Co. v. 
John Spry Lumber Co., 235 Til. 98, 85 
NE 256; Citizens’ Mut. F, Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372; McHoney v. German Ins. 
Co., 52 Mo. A. 94; Steinberg v. Phee- 
nix Ins. Co., 49 Mo, A. 255; Kelsey 
v. Agricultural Ins. Co., 78 N. J. Eq. 
378; MONA 15892 

[a] Reformation by insurer.—In- 
surer having copies of policies in 
its possession for several months is 
bound to know what pruperty the 
policies cover, and cannot wait vn- 
til after the property has been de- 
stroyed before filing a bill for re- 
formation on the ground of mis- 
take as to the property covered by 
the policies. National Union F, 
Ins. Co. vy. John Spry Lumber Co., 
235) 111.°98,) 85 NB 256) 

{b] Delay of less than four years 
not ground for dismissal where 
rights of insurer were not injuri- 
ously affected. Kelsey v. Agricul- 
tural Ins. Co., 78 N. J. Eq. 378, 79 


A539. 
72. Hay v. Star F. Ins. Co., 77 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Od 


§§ 105-106] 


cause of lapse of time, when he has been ignorant 
A mere failure to read the policy.7# 
especially if it is a renewal,’® is not such negligence 
as will defeat the right to reformation. 
the correspondence between the parties directs the 
attention of insured to the matter in reference to 
which reformation is sought, his failure to read 


of the error.73 


the policy will preclude relief.7¢ 


[§ 106] 2. Necessity of Reformation.?7 Whether, 
in case of accident, fraud, or mistake, an action can 
be maintained at law on the policy without having 
first had a reformation seems to be largely a ques- 
tion of practice in the particular jurisdiction.”® In 
some jurisdictions it is held that, where the action 
is on the policy and facts are shown authorizing 
reformation, the court may treat the policy as re- 
formed and allow recovery thereon without render- 
ing a formal decree for reformation.” 
various cases involving the question of necessity for 
reformation it is possible to deduce the general 
rule that, if the policy when properly construed in 
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But if 


[26 C.J.] 107 


it would have if reformed, and sufficiently shows 
the real agreement of the parties, no reformation 
is necessary;*° but if the policy does not contain 
the actual contract and cannot be construed in ac- 
cordance with the contention of the party complain- 
ing, it must be reformed before an action at law 
will lie thereon.®+ 


Accordingly it has been held that 


a mere misdescription of the location of the property 


From the | this theory. 


the light of extrinsic facts has the same meaning 


eee 338 AmR 607 [aff 13 Hun 
73. Bidwell v. 
Coe LGrIN Ws 12.6.3; 
74. U. S.—Farwell v. Home Ins. 
Co. 136 Fed. 93, 68 CCA 557. 
Ark.—Connecticut Hy ins! Cos eve 
Wiiseinton, 134 Ark. 152; 203 SW 


ae AS States F. Ins. Co. 
v. Vann, 69 Fla. 544, 68 S 645; Taylor 
v. Glens Falls Ins. Co., 44 Fla. 273, 
32 S 887. 

Iowa.—Salmon v. Farm Property 
Mut. Ins. Assoc., 168 Lowa 521, 150 
NW 680; Fitchner v. Fidelity Mut. 
We Assoc. 103 Iowa 276, 72 NW 530; 
Jamison y. State Ins. Co., 85 Iowa 
229, 52 NW 185; Barnes v. Hekla 
F. Ins. Co., 75 Iowa 11, 39 NW 122, 
9 AmSR 450. 

Kan.—German American Ins. Co. 
v. Darrin, 80 Kan. 578, 103 P 87. 

N. J.—Giammares v. Allemania F. 
Ins. Co., 89 N. J. Eq. 460, 105 A 611. 

Oh.—Roberts v. National Ins. Co., 
PiwOhy (Cirs | CtIP Nes: 433,521 0h. AG 
463. 

Or.—Gregan v. Northwestern Nat. 
Ins. ©o., 83 Or.°278, 163 P 588 5-Carl- 
ton. Lumber Co. v. New York Lum- 
ber ‘Ins. Co., 81, Or. 396, 158° P 807, 
£59, P3969) : 

W. Va.—Medley v. German Alli- 
ance Ins. Co., 55 W. Va. 342, 47 SH 
101. 

But see Okes v. Fire Ins. Co., 
12 Pa. Co. 341 (delay of three years 
before bringing suit, plaintiff not 
having read policy, bars relief). 

[a] Tllustrations.—(1) Where the 
insurance was solicited by an agent 
of the company, and insured did not 
read the application or the policy, 
the fact that he did not discover a 
mistake in the latter until after a 
loss occurred, two months after the 
policy was delivered, did not con- 
stitute such want of reasonable care 
as would defeat his right to a re- 
formation of the instrument. Fitch- 
ner v. Fidelity Mut. EF... Assoc., 
(Iowa) 68 NW 710. (2) Failure of 
insured to read the policy and thus 
discover its omission to state that 
the building stands on leased ground 
and that the property is encum- 
bered is not such negligence as will 
bar suit ,for reformation. Giam- 
mares v. Allemania F. Ins. Co., 89 
N. J. Eq. 460, 105 A 611. 

75. Palmer v. Hartford Ins. Co., 
54 Conn. 488, 9 A 248; Roberts v. 
National Ins. Co., 21 Oh. Cir. Ct. N. 
S: 433, 2. Oh. A. 463. : 

[a] Thus (1) where insured ap- 
plied for a renewal on the same 
terms as contained in the existing 
policy, but the new policy varied 
from the old one, the failure of in- 
sured to examine the new policy un- 


Astor Mut. Ins. 


til after a loss will not preclude him 
from having it reformed. Palmer v. 
Hartford Ins. Co., 54 Conn. 488, 9 
A 248. (2) The same rule has been 
applied where nothing was. said 
about the terms of the new policy, 
the implication being that it was to 
be on the same terms as the origi- 
nal policy. Roberts v. National Ins. 
rd artes OheiCir:SCtan. “S:. 483," 21Ob: 


76 Cubbage v. Standard F. Ins. 
Co., 180 Iowa 192, 161 NW 650 [dist 
Fitchner v. Fidelity Mut. F. Assoc.,, 
(Jlowa) 68 NW 710 supra note 74]. 

77. Reformation in action on 
policy see supra § 103. 

78. See cases infra this section. 

79. Maher v. Hibernia Ins. Co., 67 
N. Y. 283 [aff 6 Hun 353]; Adtna Ins. 
Co. v. Brannon, 99 Tex. 391, 89 SW 
1057, 2 LRANS 548, 13 AnnCas 1020; 
Gaskill vy. Northern Assur. Co., iS 
Wash, 668, 132 P 643; Lumbermen’s 
Nat. Bank v. Corrigan, 167 Wis. 82, 
166 NW 650. But see Sanders v. 
Cooper, 115 N. Y. 279, 22 NE 212, 12 
AmSR 801, 5 LRA 638 (holding that 
if there was any remedy against in- 
surer for mistake of its agent in 
describing property, it Wwas not avail- 
able in an action on policy). 

{a] MTllustration. — Where the 
court found that the policy was in- 
tended to be made payable to the 
mortgagee, but a clause used for 
that purpose failed to express such 
intent, the liability of insurers to 
the mortgagee could be adjudicated 
without entering a formal decree re- 
forming the policy. Lumbermen’s 
Nat. Bank v: Corrigan, 167 Wis. 82, 
166 NW 650. 

{b] If by mutual mistake or 
fraud property is misdescribed, in- 
sured, to recover, must set up facts 
which would authorize reformation 
of the policy and seek recovery as if 
it was reformed. Attna Ins. Co. v. 
Brannon, 99 Tex. 391, 89 SW 1057, 
9 DLRANS 548, 138 AnnCas_ 1020; 
Northern Assur. Co. v. Lawrence, 
(Tex. Civ. A.) 209 SW 430. 

80. Steel v. Phenix Ins. Co., 51 
Fed. 715, 2 CCA 463 [aff 154 U. S. 
518 mem, 14 SCt 1153 mem, 38 L, ed. 
1064 mem]; Eggleston v. Council 
Bluffs Ins. Co,, 65 Iowa 308, 21 NW 
652; American Cent. Ins. Co. v. Mc- 
Lanathan, 11 Kan. 533; Walrath v. 
Royal Ins. Con nlé OR? "Gir. Ct. 418, 
9 Oh. Cir. Dec. 233. ; 

81. Iowa.—Eggleston v. Council 
Bluffs Ins. Co., 65 Iowa 308, 21 NW 
652. 

Md.—Maryland F. Ins. Co. v. Gus- 
dorf, 43 Md. 506. 


Mass.—Holmes v. Charlestown 
Mut. F. Ins. Co., 10 Metc, 211, 43 
AmD 428. 


N. J.—Sun Ins. Co. v. Greenville 


insured, insurer having actual knowledge of the real 
risk carried, does not require reformation of the pol- 
icy before action thereon, although there is au- 
thority to the contrary.%% 
essary where insurer has waived or is estopped to 
rely upon a breach of a condition in the policy ;*4 
and in some cases the holding that reformation is 
not essential to a recovery on a policy in which the 
property is misdesecribed *° is expressly based on 
Where a policy is made payable to 
a person by a wrong name, it is not necessary for 
such person to go into equity to have the instru- 
ment reformed,®? but he may sue thereon in his 


Reformation is not neec- 


Bldg., 58 Ns dale Ons 
33 A 96 

R. ech inas v. Fireman’s Ins. 
oe 34 R. I. 491, 84 A 601, 42 LRANS 


82. Eggleston vy. Council Bluffs 
Ins. Co., 65 Iowa 308, 21 NW 652; 
Kansas Farmers’ F. Ins. Co. v. Sain- 


Ges Agsoc., 


don, 52 Kan. 486, 35 P 15, 39 AmSR 
856; American Cent. Ins. Co. v. Mc- 
Lanathan, PP Kaniv533; .Omaha. obs 


Ins.. Co. v. Dufek, 44 Nebr. 241, 62 
NW 465; Phenix Ins. Co, Vv. Gebhart, 
32 Nebr. 144, 49 NW 333; State Ins. 
Co... Vi Schreck, 27 Nebr. 527, 43 NW 
340, 20 AmSR 696, 6 LRA 524; De 
Paola v. National Ins. Co., 38 R. aR 
126, 94 A 700. And see eases infra 


note 86. 

83. Collins v. St. Paul F. & M. 
Ins. Co., 44 Minn. 440, 46 NW 906; 
Gleason v. Prudential F. Ins. Co., 127 
Tenn. 8, 151 SW 1030; 

84, Ind. —Northern Assur. Co. v. 
Carpenter, 52 Ind. A. 432, 94 NE 779, 
v. Home Ins. Co., 97 
Iowa 619, 66 NW 920. 

Kan,—Kansas Farmers’ Pins aco. 
v. Saindon, 52 Kan. 486, 35 P 15, 39 
AmSR 356, 

Mo.—Hearsh vy. German Ins. Co., 
130 Mo. A. 457, 110 SW 23. 

N. Y.—McGuire v. Hartford F. Ins. 
Co.,, 1 App. Div. 575, 40 NYS 300 
[aff 158 N. Y. 680 mem, 52 NE 1124 
mem]; Bennett v. Agricultural Ins. 
Co., 15 AbbNCas 234 [aff 106 N. Y. 
243, 12 NE 609]. 

Tex.—Wagner v. Westchester F. 
Ins. Co., 92 Tex. 549, 50 SW 569 [rev 
(Civ. A.) 48 SW 49]. 

W. Va.—Medley v. German Alli- 
ance Ins. .Coz, 55 W.) Va, 342, 47 SE 
101, 2 AnnC€as 99. 

Wis.—Hobkirk v. Phcenix Ins. Co., 
102 Wis. 138, 78 NW 160; Smith v. 
Gom, Insc Cose49r Was. 32a Dee NOV 
804. 

{a] Iustration.—If a policy is- 
sued without written application con- 
tained conditions inconsistent with 
the risk, insurer is estopped from 
setting 1p a breach of such condi- 
tions in an action on the policy, and 
insured may sue theron without hav- 
ing it reformed. Northern Assur. Co. 
v. Carpenter, 52 Ind, A. 432, 94 NE 
LOOSE 

[b] Reformation to show true 
ownership not necessary.—Carey v. 
Home Ins. Co., 97 Iowa 619, 66 NW 
920; Wagner v. Westchester EF. Ins. 
Co., 92: Tex: 549, .50.SW./569, [rev 
(Civ. A.) 48 SW 49]. - 

85. See supra note 82. 

86. Phoenix Ins. Co. v. Stark, 120 
Ind. 444, 22 NE 413; Phenix Ins. Co. 
v. Allen, 109 Ind. 273, 10 NE 85; Wal- 


rath wmokhoyal.ins., Co. 916. On.,.Cir. 
Cts. 
87. Lumbermen’s Mut. Ins. Co. v. 


108 [260.J.] 


own name, alleging the true facts; and one whose 


name is by mistake inserted in a 


procures on his wife’s property may sue thereon 
without reformation,’® on the theory of undis- 
closed principal.°° Where a policy is made payable 
to the holder of the legal title, who is dead at the 
time it is executed, an action on the policy by his 
heirs cannot be maintained without reformation in 
equity,° but it has been held that, where a policy 
taken in the name of a deceased person 18 as- 
signed to a mortgagee by the executors, no reforma- 
tion is necessary to enable a second assignee to 
Since existing statutes are a part 
of the contract of insurance,®* the policy will not 
be reformed to allow the statute to be written in.°* 
Where a mistake is corrected by mutual agreement 
of the parties,®® a reformation by the court is not 


sue thereon.?? 


necessary to maintain an action.°® 


is not in accordance with the contract and is not 
accepted by insured, but is canceled by insurer on 
its return, it is not subject to reformation,®’ and 
the liability of insurer must rest on the verbal 


Bell, 166 Ill. 400, 45 NE 130, 57 
AmSR 140. 

88. Lumbermen’s Mut. Ins. Co. v. 
Bell, 166 Ill. 400, 45 NE 130, 57 
AmSR 140. 


89. Deitz v. Providence-Washing- 
ton Ins. Co., 31 W. Va. 851, 8 SE 616, 
18° AmSR 909. . 

90. Deitz v. Providence-Washing- 
ton Ins. Co., 31 W. Va. 851, 8 SE 616, 
13 AmSR 909. 

91. Taylor v. Glens Falls 
44 Fla. 273, 32 S 887. 

92. Burke v. Niagara F. Ins. Co., 
12 NYS 254 [aff 128 N. Y. 668 mem, 
29 NE 148 mem]. 

93, See supra § 78. 

94. Barnett v. Western Assur. 
Co., (Ark.) 220 SW 465. 

95. See infra § 107. 


ins: Co:, 


96. Fireman’s Fund Ins. Co, v. 
Dunn, 22 Ind. A. 332, 538 NE 251. 

97. Jefferson F. Ins. Co. v. Green- 
wood, (Tex. Civ. A.) 141 SW 319. 

98. Jefferson F. Ins. Co. v. Green- 
wood, (Tex. Civ. A.) 141 SW 319. 

99. Waiver of conditions see infra 


§§ 350-428. 

1. Cal.—Alvey v. Continental Ins. 
Gos 22Caly Ay 253) 828 P28: 

Iowa.—McLean vy. American Mut. 
FB. Ins. Co., 122 Iowa 355, 98 NW 
146. 

Md.—Washington F. 
Davison, 30 Md. 91. 


Ins COsev. 


Minn.—Haley v. Sharon Tp. Mut. 
HY Ins.. Co. 179) NW 895. 
N. Y.—Solms v. Rutgers F. Ins. 


Co., 4 Abb. Dec. 279, 3 Keyes 416, 2 
Transcr. A. 227, 5 AbbPrNS 201 [rev 
21 N. Y. Super. 578]; Belt v. Ameri- 
can Cent. Ins. Co., 29 App. Div. 546. 
53 NYS 316 [aff 163 N. Y. 555 mem, 
57 NE 1104 mem]. ‘ 


Okl.—Liverpool, ete, Ins Co. v. 
McLaughlin, 174 P 248, 
Pa.—Shopp v. Patrons’ Mut. F. 


InseConn 19 Pay 293 air Ar 2 OR. 
Tenn.—De Rossett Hat Co. v. Lon- 
don Lancashire F. Ins. Co., 134 Tenn. 
199,183 SW 720. 
Tex.—Texas Nat. F, Ins. Co. v. 
White, ete., Dry Goods Co., (Civ. A.) 
165 SW 118. 


Vt—wWood vy. Rutland, ete. Mut. 
HE mLMS. (OO ot svete bio: 
Wis.—Montgomery v. American 


Cent, Ins. Co., 108 Wis. 146, 84 NW 
aioe 

fa] Acquiescence in a proposed 
modification must be shown, Mclean 
v. American Mut. F. Ins. Co., 122 
Iowa 355° 98 NW 146; Haley v. 
Sharon Tp. Mut. F. Ins. Co., (Minn.) 
179 NW 895; Livernvool, ete., Ins. Co. 
Vv. Mckhauehiin, (Ok!) 274° PP 9248 
(where insurer’s agent attached a 
rider to policy, so as to cover mer- 
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policy which he [§ 107] 


ting.® 
ute.* 


to the poliey.® 


Where a policy 


chandise while in a dwelling house, 
and subsequently, without knowl- 
edge of insured, attached another 
rider wherein conditions were differ- 
ent, the policy as first issued consti- 
tuted a binding contract, which 
could not be changed without in- 
sured’s knowledge); Shopp v. Pa- 
trons Mut. &. dnstCo,7197eras 2s 
47 A 201 (evidence held insufficient 
to show acquiescence). 

{[b] Construction and effect of 
modification.—Alvey v. Continental 
Ens) HCov, "2eGalivA, (253, (83-2 ise 

{c] Ratification of modification 
assented to by agent of insured.— 
Belt v. American Cent. Ins. Co., 29 
App.) Divi! 546753. NYS" 316 “fait 
163 N. -Y. '555."mem, 57. NE 2104 
mem]. 

{d] Substitution of 
Wood v. Rutland, etc., 
Cor, sl Vite o525 

2. Ky.—_-Mattinegly v. Springfield 
F. & M. Ins. Co., 120 Ky. 768, 88 SW 
oT 26 Ky Leal iert: 

Mich.—Roger Williams Ins. Co. v. 
Carrington, 43 Mich, 252, 5 NW 303; 
Westchester EF. Ins. Co. v. Harle, 33 
Mich. 143. 

Miss.—Hartford F. Ins. Co. v. J. 
R. Buckwalter Lumber Co., 116 Miss. 
822, 77 S798: 

N. Y.—Ludwig v. Jersey City Ins. 
Co., 48 N. Y. 379, 8 AmR 556; Brook- 
lyn First Baptist Chureh y. Brooklyn 
oi Co., 19 N. Y. 305 [rev 18 Barb. 


parties.— 
Mut, F. Ins. 


Oh.—Halliday v. Eureka Ff. & M. 
Ins? Co.) 72Oh. Decs -(Reprint)' 193; 
1 CineLBul 286. 

8. Mattingly v. Springfield F. & 
M. Ins. Co., 120 Ky. 768, 88 SW 577, 
26° Kyl ais 7s Phenix ainsi) Gorwrw 
Soha 87 Ky. 285, 8 SW 453, 10 KyL 

Parol waiver of conditions gener- 
see infra §§ 376-3880. 

Simonton y. Liverpool, ete., Ins, 
51 Ga. 76. 

5S. Texas Nat. F. Ins. Co. v. White, 
etc, Dry Goods Conn (Lex, mCive JA.) 
165 SW 118 (where insurer agreed 


that policy should cover the prop- 
erty after its removal to another 
building). 


6. Ludwig v. Jersey City Ins. Co., 
48 N. Y. 379, 8 AmR 556; Montgom- 
ery v. American Cent. Ins. Co.,: 108 
Wis. 146, 84 NW 175. 

7. Patterson v. American Ins. Co., 
164 Mo. A. 157, 148 SW 448; Texas 
Nat. F. Ins. Co. v. White, etc., Dry 
Goods Co., (Tex. Civ. A.) 165 SW 118; 
Wood v. Rutland, ete, Mut. F. Ins. 
Cos nc eeVite 5 bay, 

[a] TWlustration.—An oral agree- 
ment that insurer would grant a ya- 


é [§§ 106-107 


agreement originally made for a policy.°® 

B. Modification by Parties.°*® 
insurance contract may be modified or corrected by 
mutual agreement! which may rest in parol not- 
withstanding the original contract is in writing * 
and provides that it shall be changed only by writ- 
But this rule is sometimes charged by stat- 
If insurer agrees in writing to a modification 
it cannot deny liability on the ground that the slip 
or rider evidencing the agreement was not attached 
A modification requires no further 
consideration than the mutual agreement of the par- 
ties,® although there are authorities which hold that 
a modification constitutmg a new agreement and 
abrogating a provision or the original eontract must 
be supported by a new consideration.’ 
tion of the policy may be made by a duly authorized 
agent of insurer,® or may be implied from his acts;® 
and if the policy does not express the terms of the 
contract as agreed upon by the parties or contains 
clerical errors, the agent may correct it even after 
a loss? But in the absence of authority a cor- 


A fire 


A modifica- 


cancy permit whenever the premises 
protected by a fire policy should be- 
come vacant was not enforceable, not 
being supported by any new consid- 
eration. Patterson vy. American Ins. 
Co., 164 Mo. A. 157, 148 Sw 448. 

{b] Sufficiency of consideration. 
—Where an agent of insurer insur- 
ing a stock of goods while in a desig- 
nated building agreed that the policy 
should cover the goods when re- 
moved to another building, such 
modification is supported by a con- 
sideration consisting of the forbear- 
ance of insured to demand a can- 
cellation of the policy and a return 
of the unearned premium. Texas 
Nath wins. I@ou Ww White, ete., Dry 
Goods Co., (Tex. Civ. A.) 165 SW 
118. See Wood y. Rutland, ete., Mut. 
F. Ins. Co., 31 Vt. 552 (agreement of 
person substituted as insured to re- 
main liable on premium note was a 
sufficient consideration), 

8. Bridgford v. Manhattan F, Ins. 
Co., 8 Ky. Op. 294; Hartford F. Ins. 
Co, v. J. R. Buckwalter Lumber Co., 


116 Miss. 822, 77 S 798; Walker v. 
Phenix" Ins/7@o., 4456) IN; SY Gasee or 
NE _ 392 [rey 89 Hun 333,°35 NYS 


374]; Texas Nat. F. Ins. Co. v. White, 
ete., Dry Goods Coa., (Tex. Civ, A.) 
165 SW 118. 

fa] A general agent having 
power to write policies may make 
oral contract to substitute a mort- 
gage clause. Hartford F. Ins. Co. v. 
J. R. Buckwalter Lumber Co., 116 
Miss. 822, 77 S 798. 

9. Day v. Home Ins. Co., 177 Ala. 
600, 58 S 549, 40 LRANS 652. 

[a] Wlustration.—Where, at the 
time a policy covering a stock of 
merchandise was transferred to 
cover another stock located in a 
warehouse, the insurer’s agent knew 
that the goods in the warehouse 
were in the original packages and 
that no inventory could or would be 
kept, and did not object to the fail- 
ure to make such an inventory, there 
was a modification of the original 
policy in respect to a stipulation for 
an inventory. Day v. Home Ins, Co., 
a Ala. 600, 58 S 549, 40 LRANS 

10. McLaughlin vy. American F. 
Ins. Co., 126 Iowa 149, 101 NW 765; 
106 AmSR 344; Walker y. Phceenix 
Ins. Co., 89) Hun 9333; 835 "Nay Si 374 
[rev on other grounds 156 N. Y. 628, 
51 NH 392]. : 

{a] Inserting lightning clause.— 
McLaughlin vy. American F. Ins. Co., 
ae Iowa 149, 191 NW 765, 106 AmSR 
Clerical errors in description of 
property see supra § 84. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rection by the agent is not binding,!! since it is 
é Even the written in- 
dorsement of insurer’s secretary has been held inef- 


in effect a new contract.22 


[§ 108] 


to that effect. 


be renewed in that manner.18 


11. Fireman’s Fund Ins. Co. v. 
Dunn, 22 Ind. A. 332, 53 NE 251; 
Shackleford v. Indemnity F. Ins. Co., 
75 Nebr. 680, 106 NW 771. 

[a] Evidence of authority.—From 
the mere fact that one delivered a 
policy of fire insurance in the execu- 
tion of which he did not participate, 
and is not shown to have been au- 
thorized to participate, it cannot be 
inferred that he had authority to 
modify the contract. Shackleford v. 
Indemnity F. Ins. Co., 75 Nebr. 680, 
106 NW 771. 

12. Fireman’s Fund Ins. Co, v. 
Dunn, 22 Ind, A. 332, 53 NE 251. 

[a] Issuance of rider to policy 
redistributing insurance and includ- 
ing property not covered by original 
policy constitutes a new contract. 


Globe, ete., F. Ins. Co. v. Indiana 
Reduction Co., 62 Ind. A. 528, 113 
NE 425. 

13. Hoffecker v. New Castle Coun- 


Va Vet. stas, Cojot0y Del. 10m: 

14. Wood v. Rutland, ete., Mut. F. 
Uns Co; col trVit., op 2 

15. Arlington Co. v. Empire City 
Himahisw iconv 16" Apps Diver 450.0 Ol 


NYS 772; Nazario v. Atlas Assur. Co., 


Ltd., 25 Porto Rico 501; Sheppard v. 
Peabody Ins. Co., 21 W. Va. 368. 

[a] A new contract is not a re- 
newal (1) when it makes no refer- 
ence to a prior policy (Arlington Co. 
v. Empire City F. Ins. Co., 116 App. 
Div. 458, 101 NYS 772);.(2) or when 
issued with a different number, pay- 
able on delivery, and for a larger 
amount than the former policy (Na- 


zario v.-Atias, Assur. Co., , Ltd. 25 
Porto Rico 501). 3 
16. U. S.—Taylor v. Germania 
Ins, Co. 23)E. Cas; No. 13,793,-27 Dill. 
282; Baubie v. Adtna Ins. Co. 2 F. 
Cas. No. 1,111, 2 Dill. 156. 
Ala.—Commercial F. Ins. Co. v. 


Morris, 105 Ala. 498, 18 S 34. 

Ark.—A®itna Ins. Co. v. Short, 124 
Ark. 505, 187 SW 657; Phoenix Ins. 
Co. v. Hale, 67 Ark. 433, 55 SW 486; 
King v. Cox, 63 Ark. 204, 37 SW 877. 

Ga.—Roberts v. Germania F. Ins. 
Co., 71 Ga. 478. 

Ill.— Wilson v. Hartford F. Ins. 
Co., 200 Ill. A. 626; Hawthorne v. 
German Alliance Ins. Co., 181 Ill. A. 
88. 

Ind.—Western Assur. Co. v. McAl- 
pin, 23 Ind. A, 220, 55 NE aistijs | ee 
AmSR 423. 

Iowa.—Sater  v. 
Farmers’ Ins. Co., 
NW 209. ; 

Kan.—Brown vy. Home Ins. Co., 82 
Kan. 442, 108 P 824. 

Ky.—California Ins. Co. v. Settle, 
162 Ky. 82, 172 SW 119; Fireman’s 
Fund Ins. Co. v. Searcy, 157 Ky. 749, 
163 SW 1103; Gresham y. Norwich 
Union F. Ins. Soc., 157 Ky. 402, 163 
SW 214; American Cent. Ins. Co. v. 
Hardin, 148 Ky. 246, 146 SW 418; 
Baldwin v. Phcenix Ins. Co., 107 Ky. 
356, 54 SW 13, 21 KyL 1090, 92 AmSR 
362; German Ins. Co. v. Goodfriend, 
97 SW 1098, 30 KyL 218; Klein . 
Liverpool, ete., Ins. Co., 57 SW 250, 
22 KyL 301. 

Ree Gon. v. Mechanics’ Mut. F. 
Ins. Co., 120 Mass. 495. 

Miss.—Hartford F. Ins. Co. v. J. R. 
Buckwalter Lumber Co., 116 Miss. 
822, 77 S 798; Liverpool, etc., Ins. 


County 


Henry 
61 


92 Iowa 579, 


A. Nature, Requisites, and Effect—1l. 
In General. A fire insurance policy may be con- 
tinued in force after its expiration by an agreement 
A contract for renewal may be 
made by parol,t® unless the charter of the insurance 
company requires it to be in writing,” and this is 
so, although the policy provides that it shall not 
A renewal contract 
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sured.22 


xX. RENEWALS 


Co. v. Hinton, 116 Miss. 754, 77 S 652. 

Mo.—King y. Phoenix Ins. Co., 195 
Mo. 290, 92 SW $892, 113 AmSR 678, 
6 AnnCas 618. 

Nebr.—Willson v. German Ameri- 
can Ins. Co., 95 Nebr. 774, 146 NW 
945. 

N. Y.—Struzewski v. Farmers’ F. 
Ins, Co.,,226 N. Y. 338, 123 NE 661 
[rev on other grounds 179 App. Div. 
318, 166 NYS 362]; Squier v., Han- 
over F.. Ins. Co., 162 N. Y. 552, 57 NE 
93, 76 AmSR 349 [aff 18 App. Div. 
575, 46 NYS 30]; Brooklyn First 
Baptist Church vy. Brooklyn F. Jns. 
Co., 19 N. Y. 305 [rev 18 Barb. 69]; 
Loomis y. Jefferson County Patrons’ 
F. Relief Assoc., 92 App. Div. 601, 
87 NYS 5; Post v. Attna Ins. Co., 43 
Barb. 351; Underwood v. Pennsyl- 
vania EF. Ins. Co., 134 NYS 105. 

N. C.—Rounsaville v. North Caro- 
lina,. Home Ins. Co, 138 IN. Cy 191550 
SE 619. ; 

N. D.—McCabe v. AXtna Ins. Co., 
9 N. D. 19, 81 NW 426, 47 LRA 641. 

Pa.—Benner v. Philadelphia Fire 
Assoc., 229 Pa. 75, 78 A 44, 140 AmSR 
706. 

Tex.—Cohen y. Continental F. Ins. 
Co., 67 Tex. 325, 3 SW 296, 60 AmR 
24; American Cent. Ins. Co. v. Robin- 
son, (Civ. A.) 219 SW 277; West- 
chester F. Ins. Co. v. Robinson, (Civ. 
A.) 192 SW 7938. 


17. Benner vy.  Philadelnhia ~ _F. 
Assoc., 229 Pa. 75, 78 A 44, 140 AmMSR 
706. 

18. McCabe v. Attna Ins. Co., 9 N. 


D. 19, 81 NW 426, 47 LRA 641 (pro- 
vision that no agreement or waiver 
affecting the policy shall be bind- 
ing unless in writing and attached 
to the policy); Cohen v. Continental 


Ha Ins. 'Co;, 67) Dex. 325, 53° Siw 296, 
60 AmR 24. 

19. International Trust Co. v. 
Norwich Union F. Ins. Soc., 1€3 U. 


S.. 691,516. SCt 11202, :41, la. ed. 316; 
Phoenix Ins. Co. v. Hale, 67 Ark. 432, 
55 SW 486. 

{a] Illustration.—Insurer is es- 
topped to deny a renewal when its 
agent represented that the policy 
had been renewed, and had accepted 
the premium for the extended insur- 
ance. International Trust Co. v. 
Norwich Union F. Ins. Soc., 163 U. 
SEG 9UmIGeSCE1202;. 4151 ed. 316. 

20. Benner v. Philadelphia Fire 
Assoec., 229 Pa. 75, 78 A 44, 140 Am 
SR 706. f 

21. Benedict v. Security Ins. Co., 
147 App. Div. 810, 133 NYS 165. 

OOF ei — Hartrord Hi. Ais, | CO Ve. 
Walsh, 54 Ill. 164, 5 AmR 115. 

Me.—Guptill v. Pine Tree State 
Mut. F. Ins. Co., 109 Me. 323, 84 A 
529; Bickford v. Adtna Ins. Co., 101 
Me. 124, 68 A 552, 8 AnnCas 92. 

Mich.—Aurora F. & M. Ins. Co. v. 
Kranich, 36 Mich. 289; Brady v. 
Northwestern Ins. Co., 11 Mich. 425. 

N. Y.—Noyes v. Hartford F. Ins. 
Co., 54 N. Y. 668 mem; Ludwig v. 
Jersey City Ins. Co., 48 N. Y. 379, 
g§ AmR 556; St. Nicholas Ins. Co. v. 
Merchants’ Mut. F. & M. Ins. Co., 11 
Hun 108 [rev on other grounds 83 
N. Y. 604 mem]. ‘ 

Can.—Ross v. Scottish Union, etc., 
Annee KOlorer Gia Gkeney ie Chale 

“Tt may be assumed that for some 
purposes a renewal policy is an ex- 
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fectual when maae merely at the request of in- 
A ratification of such act, however, by 
the board of directors, binds insurer.14 


may become effective by estoppel;!® and where the 
elements of estoppel exist, they may render valid a 
verbal contract to renew, notwithstanding the insur- 
er’s charter requires all contracts to be in writing.?° 
Insured may ratify the unauthorized act of its agent 
in renewing a policy.”? 
new contract of insurance,?? at least in the sense 
that it requires the mutual assent of the parties 23 


A renewal is in effect a 


tension of the original one, But 
however this may be, respondents’ 
last contract of insurance by which 
it received security and undertook 
obligations was made out by the 
second policy which was issued to 
them. Without that they had no in- 
Surance and incurred no _ liability 
and, therefore, the decisive question 
still is as to the validity of that con- 
tract and not of the first policy.” 
Huntington v. Sheehan, 206 N. Y. 
486, 489, 100 NE 41. 


23. U. S.—Barker y. Pullman Co., 
134 Fed. 70, 67 CCA 196 [aff 124 
Fed. 555]. 


Cal.—Stewart v. Helvetia Swiss F. 
Ins. :Co;, 102, Cal. 218, 36 P 410; 

Ga.—Pennsylvania F. Ins. Co. v. 
Sorrells, 23 Ga. A. 398, 98 SH 358; 
Todd v. German-American Ins. Co., 
2 Ga. A. 789, 59 SE 94. 

Ky.—Johnson y. Connecticut F. 
Ins. Co., 84 Ky. 470, 2 Sw 151) § 
KyL 460. 

Md.—Mallette vy. British-American 
Assur. Co., 91 Md. 471, 46 A 1005. 

Minn.—Hamm Realty Co. v. New 
Hampshire F. Ins. Co., 84 Minn. 336, 
87 NW '933. 

Mo.—Shepard v. Boone County 
Home Mut. F. Ins, Co., 138 Mo. A. 
20, 119 SW 984. 

Nebr.—Bridges v. St. Paul F. & M. 
Ins. Co., 102 Nebr. 316, 167 NW 64, 
LRA1918D 1199. 

N. Y.—Brown v. Dutchess County 
Mut wins Co... 64° Appa Divan Oameg 
NYS 670; Berman vy. North British, 
Fe ins. “Cone 7vA Mise 439) eso Navas 

N. D.—McCabe v. AXtna Ins. Co., 
9 N. D. 19, 81 NW 426, 47 LRA 641. 

Oh.—Friend vy. Brown, 6 Oh. Dec. 
(Reprint) 809, 8 AmLRec 308. 

Pa.—Benner”® vy. Philadelphia Fire 
A'ssoe., (229 Pa: 75, ‘18 Aq44, 140)" Am 
SR 706; Etter v. St. Paul’ FE. & M. 
Ins.:Co.; 54¢°Pae ‘Super... 187. 

Tex.—Orient Ins. Co. v. Wingfield, 
49) Tex. -Civs A; 2028708" Sw e788: 

Utah.—Idaho. Forwarding Co. v. 
Fireman’s Fund Ins. Co., 8 Utah 41, 
29 P 826, 17 LRA 586. 

Ont.—Doherty vy. Millers, ete., Ins. 
Co., 4 Ont. L. 308. 

La] Offer and acceptance. — (1) 
Under the civil code insurer’s act in 
sending renewal slips to insured, 
who presented them to the insurer’s 
agent would complete an agreement 
for the renewal of a policy. Ameri- 
ean Can Co. v. Agricuitural Ins. Co., 
27 Cal. ‘A. 647, 150 P 996. (2) Where 
holder of a policy received insurer’s 
letter, notifying him that policy had 
expired, but had been renewed on 
conditions stated in letter, and failed 
to answer letter or to comply with 
such conditions, or to notify insurer 
of his unconditional acceptance of 
policy before property was. de- 
stroyed, there was no completed con- 
tract. Pennsylvania F. Ins.’ Co. v. 
Sorrells, 23 Ga. A. 398, 98 SE 358. 
(3) Where insurer proposes by let- 
ter to renew a policy on conditions 
stated, and insured retains the pol- 
icy, but does not reply to the let- 
ter, or pay its premiums, or indi- 
eate an acceptance, until after a fire 
Several months thereafter, there is 
no completed contract of insurance. 
Harper v. Ginners’ Mut. Ins. Co., 6 
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and a new consideration, *4 and that it is sub- 
ject to statutes enacted since the issuance of the 


original policy.*® The agreement 


have all the essentials for a valid contract;?* and 
while the validity of a parol agreement is not af- 
fected by the fact that it was made long before the 
expiration of the existing policy,’ it must, never- 
theless, be a complete contract in presenti.”* 
renewal policy is issued insured is not bound to 
take it unless it conforms to the application as ac- 
Where an application for re- 
newal is accepted, the fact that a renewal policy 
is not delivered until after a loss is immaterial.*° 
Even though the original policy is a sealed instru- 
ment, the renewal need not be under seal.*? 
newal must be clearly established *? by a preponder- 
ance of the evidence;** and a mere custom of com- 
panies or their agents in certain localities to renew, 
without request, is not sufficient to establish a re- 
neyval,?4 unless it is of such a nature as to be bind- 


cepted by insurer.?® 


Ga. A. 139, 64 SE 567. (4) The exe- 
cution of a renewal policy by in- 
surer without a request by insured 
and without delivery is not a valid 
renewal, Berman v. North British, 
etc., Ins. Co., 74 Misc. 431,132 NYS 
392. 

[b] Option—A contract, signed 
by both parties, providing that in- 
surer agreed on the expiration of 
the original policy to renew it for 
three years at a specified rate, con- 
stituted a mere option, which did not 
bind insured to take the insurance. 
Barker v. Pullman Co., 134 Fed. 70, 
67 CCA 196 [aff 124 Fed. 555]. 

24. Swift v. Central Union F. Ins. 


Co., 279 Mo. 606, 216 SW 9385. 
4 Prepayment of premium see infra 
§ 110. 

25. Brady vy. Northwestern Ins. 


Co., 11 Mich. 425. 

26. Sater v. Henry County, Farm- 
ers’ Ins. Co.,, 92 Iowa 579, 61 NW 209. 

27. Baldwin v. Phcenix Ins, Co., 
107 Ky. 356, 54 SW 13, 21 KyL 1090, 
92 AmSR 362; Orient Ins. Co. v. 
Wingfield, 49 Tex. Civ. A. 202, 108 
Sw 788. 

28. Gresham y. Norwich Union F. 
Ins. Soc., 157. Ky. 402, 163 SW °214; 
Oklahoma F. Ins. Co, v. Fay Mercan- 
tile Co., (OKl,) 153 P 127; Caldwell v. 
Virginia F. & M. Ins. Co., 124 Tenn. 
593, 1839 SW 698; Aetna Ins. Co. v. 
Richey, (Tex. Civ. A.) 206 SW 383; 
Westchester EF. Ins. Co, v. Robinson, 
(Tex. Civ. A.) 192 SW 793. 

Power of agent to make executory 
contract to renew see infra § 112. 

29. Greenlaw v. Aroostook County 
Patrons’ Mut. F. Ins. Co., 117 Me. 
514, 105 A 116. 

380. Fireman’s Fund Ins. Co. v, Pe- 
kor, 106 Ga. 1, 31 SE 779; Greenlaw 
v. Aroostook County Patrons’ Mut 
BF. ,Ins.Co., 117 Me, 514, 105 A 116; 
American Cent, Ins. Co. v. Robinson, 
(Tex. Civ:.A.). 219 SW 277 (an, oral 
contract with insurer’s agent for the 
renewal of a policy at its expiration 
is binding on the insurer, although 
ne edused to writing until after the 
fire). 


[a] Retention of policy by agent. 
—On the issuance of a renewal 
policy, where insurer’s agent paid 


the renewal premium with the as- 
sent of insurer, there need be no 
manual delivery of the policy to the 
insured before a loss, where the 
policy has actually been issued by 
the company, and is retained by the 
agent merely for his individual pro- 
tection until reimbursed by insured. 
Fireman’s Fund Ins. Co. v. Pekor, 
106 Ga. 1, 31 SE 779. 

31. Lockwood vy. Middlesex Mut. 
Assur. Co., 47 Conn. 553. 

32. Snyder v. Farmers’ Alliance 
Ins. Co., 107 Kan, 481, 192 P 739; Un- 
derwood v. Greenwich Ins. Co., 161 
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to renew must 


insured,®? or he 


tev 


upon.*? 


ter. 
A re- 


ment to renew 
original terms.4? 


N. Y¥. 418, 55 NE 926 [rev 28 App. 
Dive 163.7 .519 MN Sy LOU mOUReLLv atv. 
London Assur. Corp., 101 N. Y. 575, 
5 NE 568 [aff 19 NYWklyDig 147]; 
Benner y. Philadeiphia Fire Assoc., 
229 Pa. 75, 78 A 44, 140 AmSR 706. 

83. Abel v. Phoenix Ins. Co., 47 
App. Div. 81, 62 NYS 218; McCabe 
v. Autna Ins. Co., 9 N. D. 19, 81 NW 
426, 47 LRA 641. 

34. Gresham v. Norwich Union F. 
Ins. Soc., 157 Ky. 402, 163 SW 214; 
American Cent. Ins. Co. v. Hardin, 
148 Ky. 246, 146 SW 418; Nippolt 
v. Firemen’s Ins. Co., 57 Minn. 275, 
59 NW 191. But see Todd v, Ger- 
man-American Ins. Co., 2 Ga. A. 789, 
59 SH 94 (general custom may be 
shown of agent rewriting expired 
policies without express request of 
insured, and of paying premiums, be- 
coming personally liable to insurer 
for them, and holding policy for con- 
venience of insured). 

35. Nippolt v. Firemen’s Ins. Co., 
57 Minn. 275, 59 NW i91. 

86. Nippolt v. Firemen’s Ins. Co., 
57 'Minn.. 275, 59 NW 191, 

387. Liverpool, etc., Ins. Co. v. Hin- 
ton, 116 Miss. 754, 77 S 652; Wesr- 
chester F. Ins. Co. v. Rokinson, (Tex. 
Clg Ai) el Oe SIV) ioe 

38. Ala-—Commercial F. Ins. Co. 
v. Morris, 105 Ala. 498, 18 S 34, 

Cal.—Gold v. Sun Ins, Co., 73 Cal. 
216, 14 PB 786. 

Ky.—Georgia “Home Ins. 
Kelley, 1138 SW 882. 

Md.—Mallette v. British American 
Assur. Co., 91 Md. 471, 46 A 1005. 

Miss.—Liverpool, etc., Ins. Co. v. 
Hinton, 116 Miss. 754, 77 S 652. 

Tex.—American Cent. Ins. Co, v. 
RobinsonwatCiv,. Av) 219° 0S Wee s2ed: 
Orient Ins. Co, v. Wingfield, 49 Tex. 
Civ. A, 202, 108 SW_ 788. 

Wis.—King Hekla F. Ins. Co., 
58 Wis. 508, 17 NW 297. 

sufficient. — 
Co. v. Hardin, 


[a] Pleading held 
American Cent. Ins. 

148 Ky. 246, 146 SW. 418; Schwahn 
v. Michigan F. & M. Ins. Co., 89 Wis. 
84, 61 NW 78. 

{b] Pleading held defective.—A 
petition alleging past insurance 
upon certain described premises in 
a sum named, and an _ executory 
agreement to renew such policy for 
the same amount, and upon the same 
terms, agreements, covenants, and 
stipulations as were contained in 
such policy, for the further term of 
one year, is defective in not setting 
forth with sufficient fullness and 
clearness the provisions of the for- 
mer policy, which were to be in- 
serted in the renewal policy. Mal- 
lette v. British-American Assur. Co., 
91 Md. 471, 46 A 1005. 

39. Commercial F. Ins. Co. v. 
Morris, 105 Afa. 498, 18 S 34; Liver- 
pool, ete., Ins. Co. v. Hintcn, 116 
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For later cases, developments and changes in the law see cumulative Annotations, same ti 


[§§ 108-109 


ing on insured as well as on insurer.*? Fraud of 
insured in procuring a renewal, with knowledge that 
the property has been destroyed, concealing the 
fact from. insurer, will defeat recovery under the 
renewal.2 A bill in equity for specific performance 
of an agreement for renewal may be brought by 


may bring an action at law for 


breach of contract;?% and in such action the policy 
is admissible to show the terms of the contract sued 
The measure of damages in case of total 
loss is the amount of the old policy, in the absence 
of evidence of change in the property or its value.*? 

[§ 109] 2. Terms, Conditions, and Subject Mat- 
The rights of the parties on renewal of existing 
insurance are to be determined by the terms and 
conditions of the original policy, which are con- 
tinued in force except as altered in the contract of 
renewal ;4! and it will be presumed that an agree- 


contemplated a renewal on such 
In the absence of any agreement 


Miss. 754, 77 S 652. 

40. Orient Ins. Co. vy. Winefield, 
49 Tex. Civ. A. 202, 108 SW 788. 

[a] Computation of interest on 
amount of recovery. Orient Ins. Co. 
v. Wingfield, 49 Tex.-Civ. A. 202, 108 
SW_ 788. 

41. Ark.—A‘tna Ins. Co. vy. Short, 
124 Ark. 505, 18% SW.- 657. 

Cal.—Solomon vy, Federai Ins. Co., 
16° Gale L338.) LOE ai Spor 

Ill—Hartford F. fns;" (Co: mesvs 
Walsh, 54 Ill. 164, 5 AmR 115; New 
England F. & M. Ins. Co. v. Wet- 
more, ,32 Ill. 221. 

Kan.—Brown v. Home Ins, Co., 82 
Kan. 442, 108 P 824, 

Ky.—American F. Ins. Co. v. Nu- 
gent, 7 Kyl 598. 

Me.—Greenlaw vy. Aroostook Coun- 
ty Patrons’ Mut. F.. Ins. Co., 117 Me. 
514, 105 A 116; Bickford vy. Attna Ins, 
Co., 101 Me. 124, 63 A 552, 8 AnnCas 
92; Witherell vy. Maine Ins. Co., 49 
Me. 200. 

Md.—Mallette v. British-American 
Assur. Co., 91 Md, 471, 46 A 1005. 

Mich.—Aurora F. & M. Ins. Co. v. 
Kranich, 36 Mich. 289; Brady v. 
Northwestern Ins. Co., 11 Mich. 425. 

Mo.—Honnick v. Phoenix Ins. Co., 
22 Mo, 82. 

N. Y.—Abel v. Phcenix Ins. Co., 47 
App. Div. 81, 62 NYS 218; Cochran 
Cotton Seed Oil Co. v. Phceenix Ins. 
Co., 7 Mise. 695, 28 NYS 45. 

Wis.—Farley v. Spring 
Ins. Co, 148 "Wis. 622, 134 NW 
1054; Scott v. Home Ins. Co.,-53 
Wis. 238, 10 NW 387. 

[a] The application for the for- 
mer policy will be.considered as con- 
taining the representations on which 
the new contract is founded. Sovlo- 
mon v. Federal Ins. Co., 176 Cal. 133, 
167, -P 859; “American BE Ins. ‘Cos v: 
Nugent, 7 KyL 598. 


Garden 


42. Ala.—Commercial F. Ins. Co. 
v. Morris, 105 Ala. 498, 18 S 34. 
Cal.—Gold’ “v. “Sun” Ins, €o., 73 


Caln216, 24 5P er s6. 

Ky.—Gresham y. Norwich Union 
MW. Ins. Soc 15:7 Ky. 4025 6 seis: 
214; Georgia Home Ins. Co. v. Kel- 
ley, 118 SW 882. ‘ 

Minn.—Wiebeler vy. Milwaukee Me- 
chanics’ Mut. Ins. Co., 30 Minn. 464, 
16 NW 368. 

Miss.—Liverpool,-ete. Ins. Co. v. 
Hinton, 116 Miss. 754, 77 S 652. 

N. Y.—Winne v. Niagara EF. Ins. 
Co,, 91 IN. YY, 185) fatl.2'5 “hun@563) 413 
NYWklyDig 332]; Hay v. Star F. 
Ins... Coy GiNes We CoD SOUR acOT O07 
[aff 13 Hun 496]. 

Oh.—Roberts y. National Ins. Co., 
Gag soe Cir ECE IN: Secor ce On AS 

Tex.—American Cent. Ins. Co. v. 
Robinson, (Civ. A.) 219 SW 277; 
Orient Ins. Co. v. Wingfield, 49 Tex. 
Civ. A, 202, 108 SW 788. 


tle, page and note number. 


§§ 109-111] 


for an alteration of the original terms a renewal 
contract containing alterations may be reformed.*? 
The renewal contract may, however, by consent of 
the parties, contain terms and conditions not con- 
tained in the original policy;** and the original 
policy may be reformed so as to embody such 
changes.*® Any change of title to or interest in the 
property insured, or any increase of hazard not 
made known to the insurer, and which would have 
avoided the former policy, will avoid the renewal,** 
although so far as the insurer is aware of change in 
condition the renewal contract becomes applicable 
to such changed condition.47 And where the orig- 
inal policy was void for concealment of prior in- 
surance, a renewal of the policy without any dis- 
closure as to such concealment was likewise void, 
although the prior insurance had ceased to exist.*® 
A consent to a vacancy given by a local agent 
cannot be considered as operative without renewal 
under a renewal policy.*9 

[§ 110] 3. Payment of Premium. The rules 
applicable to prepayment of the premium for orig- 
inal insurance *° govern in respect to the necessity 
for such prepayment on renewal of the contract.51 
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Prepayment may be waived by extension of credit 
or otherwise,®? and evidence of a custom or course 
of dealing between the parties in reference to such 
waiver or extension of credit may be shown.5? But 
where a policy authorizes a renewal only on con- 
dition that the premium be paid and payment in- 
dorsed on the policy, or a receipt be given, insurer 
is not bound by a renewal made by its agent which 
does not comply with such conditions.°4 The ef- 
fect of a delivery of a receipt for the renewal pre- 
mium without payment of the money, in accordance 
with a custom of insurer, is to extend credit for the 
amount and keep the policy in foree.*> Where the 
agent of insurer, with its express or implied assent, 
pays or undertakes to become responsible for the pre- 
mium, the renewal is valid.°* But where the pre- 
mium is required to be paid in money, insurer’s 
agent cannot bind insurer by delivering a renewal 
receipt in consideration of the cancellation of a 
personal debt which the agent owes to insured.5? 
[§ 111] 4. Renewal Slips or Receipts. The re- 
newal receipt is more than a mere receipt for money; 
it is evidence of a contract.5® But it is an exten- 
sion of the original policy, and not a substitute 


Wis.—King v. Hekla F. Ins. Co., 58 
Wis. 508, 17 NW 297. 

[a] Change in partners of insur- 
ance agency since issuance of first 
policy does not affect renewal on 
basis of old terms by presumption 
where the agent remains a member 
of the firm. Liverpool, ete., Ins. Co. 
Visrinton, sll6 aMass. (i445 ek oS 


652. : 
Cochran Cotton-Seed Oil Co. 


43. 
v. Phoenix Ins. Co., 7 Misc. 695, 28 
Southern Mut. 


NYS 45. 
44, Thomson vv. 
Ins. Co., 90 Ga. 78, 15 SE 652; Lud- 
wig v. Jersey City Ins. Co., 48 N. Y. 
379, 8 AmR 556; Driggs v. Albany 
Ins. Co., 10 Barb. (N. Y.) 440; Amer- 
ican Ceat. Ins. Co. v. Robinson, (Tex. 
Civ: A?) 219 SW 27T. ; 

[a] Change in term and amount. 
—American Cent. Ins. Co. v. Robin- 
son, (Tex. Civ. A.) 219 SW 277. 

[b] If a new policy is delivered 
to insured in connection with the re- 
newal, he will be presumed to have 
agsented to the terms of such policy, 
although iney may differ frora the 
terms of the former policy. Thom- 
son vy. Southern Mut. Ins. Co., 90 Ga. 

911d SHEGE2? 5 é 

45. Palmer v. Hartford Ins. Co., 
54 Conn. 488, 9 A 248; Hay v. Star 
FY ins! (Co.,.77 Ni Y¥. 235, 33, AmR 
607 [aff 13 Hun 486]. 

4G. Firemen’s Ins. Co. v. Floss, 67 
Md. 403, 10 A 139, 1 AmSR 398; Gar- 
yison v.-Farmers’ Mut. F. Ins. Co., 
56 N. J. L. 285, 28 A 8; Cole v. Ger- 
mania F. Ins, Co., 99 N. Y. 36, 1 NE 
38; Brueck v. Phoenix Ins. Coep21 
Hun (N. Y.) 542; Bhelos v. Gebhard 
Be Ins. WC0:,0922: oN: . Super. 404; 
Wolff v. Oswego, ete., Ins. Co., 6 NYS 
548. 

47. Akin v. Liverpool, 
Gos, “hyip Cas), No, 121; 


etc., Ins. 
Lancey Vv. 


Phoenix F. Ins. Co., 56 Me. 562; Mar-, 


tin v. Jersey City Ins. Co., 44 _N. J. 
L. 273; Eddy St. Iron Fdy. v. Farm- 
ers’ Mut. F. Ins, Co., 5 R. I. 426. 

[a] MTlustration.—Where a pclicy 
is renewed from year to year, the 
description of the property in the or- 
iginal policy must be applied to the 
condition of the property at the date 
of the last renewal. Garrison Vv. 
Farmers’ Mut. F. Ins. Co., 56 N. J. 
L. 235, 28 A 8. 

48. Liverpool, ete., Ins. Co. v. 
Agricultural Sav., etc. Co., 33 Can. 
S.C. 94, 1 BRC 593 [rev 3 Ont. L. 127 
(rev 22 Ont. 369)] (holding renewal 
not a new contract). 

49. Hartford Ins, Co. v. Walsh, 54 
Tll. 164, 5 AmR 115. 

50. See supra § 54. 


51. U.~S.—Taylor v. Germania 


Ins, Co. 23°h.,Cas: 
282. 
Ga.—Croghan v. New York Under- 
writers’ Agency, 53 Ga. 109. 
lowa.—Zigler v. Pheenix Ins. Co., 
82 Iowa 569, 48 NW 987. 
Kan.—-Brown v. Home Ins. Co., 82 
Kan. 442, 108 P 824. 
Md. — American 
ene 82 Md. 535, 34 A 778, 38 LRA 


N. Y.—Brooklyn First Baptist 
Church v. Brooklyn F. Ins. Co., 28 
N. Y. 153 [aff 23 HowPr 448]. 

Tex.—Orient Ins. Co. v. Wingfield, 
49 Tex. Civ A. 202, 108 SW 788. 

Wis.—Taylor v. Phcenix Ins. Co., 
47 Wis. 365, 2 NW 559, 3 NW 584. 

Eng. — Tarleton vy. Staniforth, 
Austr. 707, 145 Reprint 1014, 1 B. & 
Pee ag, 1265 Reprint! morose 5) a= By. 
695, 101 Reprint 386; Salvin v. 
James, 6 East 571, 102 Reprint 1407. 

Ont.—Doherty v. Millers, ete., 
Ins. .Co5 2? OntwR .- 211; 

[a] Who may pay.—One to whom 
by its terms a fire insurance policy 
taken out by another is made pay- 
able has the right to pay the re- 
newal premium for the one to whom 
it was issued, on the latter’s failure 
to make such payment. Mechler v. 
Pheenix Ins. Co., 38 Wis. 665. 

52. Ark.—King v. Cox, 63 Ark. 
204, 37 SW 877. 

Ill.—Hawthorne v. German Alli- 
ance Ins. Co., 181 Ill. A, 88. 

Kan.—Brown vy. Home Ins. Co., 82 
Kan, 442, 108 P 824. 

Ky.—Gresham y. Norwich Union 
F. Ins. Soc., 157 Ky. 402, 163 SW 
214; Georgia Home Ins. Co. v. Kel- 
ley, 1183 SW 882; German Ins, Co. v. 


No. 13,793, 2 Dill. 


Casualty Co.’s 


Goodfriend, 97 SW 1098, 20 KyL 
218. 
Mass.—Baker v. Westchester FE. 


Ins. Co., 162 Mass. 358, 38 NE 1124, 


Mich.—Lum v. U.S. F. Ins, Co., 
104 Mich. 397, 62 NW 562. 
Miss.—Planters’ Ins. Co. v. Ray, 


52 Miss. 325. 

N. Y.—Squier v. Hanover F. Ins. 
Go. eller Nay vb 5 289 5% NEN 9375576 
AmSR 349 [aff 18 App. Div. 575, 46 
NYS 30]; Boehen v. Williamsburgh 
City Ins... Co.; /35. N.Y. ‘131, 90 2AmD 
787; Brooklyn First Baptist Church 
v. Brooklyn F. Ins. Co., 19 N. Y. 305 
[rev 18 Barb. 69]; Struzewski_ v. 
Farmers’ F. Ins. Co., 179 App. Div. 
318, 166 NYS 362 [rev ‘on other 
grounds 226 N. Y. 338, 123 NE 661]; 
Squier v. Hanover F. Ins. Co., 18 App. 
Div. .575, 46 NYS 30, [afé 162’ N.Y. 
552, 57 NE 93, 76 AmSR 349]. 

N. D.—McCabe v. Attna Ins. Co., 9 
N. D. 19, 81 NW 426, 47 LRA 641. 

Tex.—Orient Ins. Co. v. Wingfield, 


49 Tex. Civ. A. 202, 108 SW 788. 

{a] Mlustration—Where an  in- 
Surance agency had not required ad- 
vance payments on two policies taken 
out by plaintiff, and he agreed orally 
for a renewal of one of them with 
a member of the agency, who failed 
to demand payment of premium at 
the time, the right to demand the 
premium in advance was waived. 
Liverpool,.ete., Ins. Co. yv. Hinton, 
116 Miss. 754, 77 S 652. 

Waiver of prepayment of premium 
on original policy see supra § 67. 

53. Hawthorne vy. German Alli- 
ance Ins. Co., 181 Ill. A. 88; Gresham 
v. Norwich Union #. Ins. Soec., 157 
Ky. 402, 163 SW 214; Georgia Home 
Ins. Co. v. Kelley, (Ky.) 113 SW 882; 
Baldwin v. Phcenix Ins. Co., 107 Ky. 
356, 54 SW 13, 21 KyL 1090, 92 AmSR 
362; German Ins. Co. v. Goodfriend, 
97 SW 1098, 30 KyL 218; McCabe v. 
“Astna \ins., Co;, “9 oN. D1. 984) UNA: 
426, 47 LRA 641; American Cent. Ins. . 
Co. v. Robinson, (Tex. Civ. A.) 219 
SW 277; Orient Ins. Co. v. Wingfield, 
49 Tex. Civ. A. 202, 108 SW 788. 

54. O’Reilly v. London Assur. 
Corps 101) Neways (5%; oy NET DO Smaart 
PY Silv. ‘Sup. 216, 5° NYS 360]. . 

55. Doherty v. Millers, ete., Ins. 
Co., 4 Ont. L. 303, 1 OntWR 457 [app 
dism 2 OntWR 211]. 

56 Fireman’s. Fund Ins. Co. v. 
Pekor; 106° Ga. 1,°31 'SH" ‘779; “Me- 
chanics’, etc., Ins. Co. v. Mutual Real 
eee: etc., Assoc., 98 Ga. 262, 25 SH 

57. Frazer v, Gore Dist. Mut. F. 
Ins. Co., 2 Ont. 416. 

58. Cal.—American Can Co. v. 
Agricultural Ins. Co., 27 Cal. A. 647, 
T50ee 996. 

Ill— Baum v. Parkhurst, 26 Ill. A. 
128. , 

N. Y.—Columbus Dry Goods Co. v. 
, Globe, etc., F. Ins. Co., 142 App. Div. 
561, 127 NYS 589 [aff 206 N. Y. 662 
mem, 99 NE 1105 mem]. 

Can.—Liverpool, ete., 
Agricultural Sav., etc., 
S. C. 94, 1. BRC 593 [rev on other 
grounds 3 Ont. L. 127]. 

Sask.—Marshall v. Western Can- 
ada F.-Ins. Co., 4 Sask. L. 181: 

[a] Renewal of the contract takes 
effect by delivery of the receipt. 
Baum v. Parkhurst, 26 Ill. A. 128; Co- 
lumbus Dry Goods Co. v. Globe, etc., 
EK Ins, Cov 142 Appi aDiv. 5619127 
NYS 589 [aff 206 N. Y. 662 mem, 99 
NE 1105 mem]; Brown v. German- 
American Ins. Co., 10 NYS 412. 

[b] If insurer sends expiration 
notice and solicits renewal, delivery 
of renewal slips by insured to agent 
of insurer completes the agreement 
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therefor.2® A renewal slip need not be under seal 


even if the original policy was.®° 


[§ 112] 


B. Powers of Agents. rer 
authority to solicit insurance and issue policies has, 
in general, power to bind insurer by an agreement 
for renewal,®! and conversely an agent having no 
authority to make a contract of insurance cannot 
generally make a valid contract for renewal.° The 
validity of a renewal is not affected by the fact 
that at the time the original policy was issued the 
agent who effected the renewal had no authority 
to make contracts of insurance, if he had such au- 
thority at the time of the renewal.®? 


FIRE INSURANCE 


An agent with 


contract in the 


If the agent | bound. 


tion of the policy.®® 
authorized to contract for renewal of a policy in the 
future,*? or the contract is to renew in the same 
or some other company,°* or insured relies solely on 
the agent’s individual promise,°® the contract is a 
personal one with the agent, and insurer is not 


. 


[§§ 111-113 


has authority to contract for a renewal he may do 
so by parol, unless limitations have been placed 
on his authority in this respect.®* 
sence of express authority, an agent has no power 
to bind insurer by an indefinite oral agreement to 


But, in the ab- 


future for a renewal on expira- 
And where the agent is not 


XI. PREMIUMS AND ASSESSMENTS 


[§ 113] A. Rights and Liabilities as to Pre- 
Right of Insurer. 
eral the right of insurer to the premium depends 
upon whether or not the risk has attached. If it 
has attached insured is liable for the premium 7° 
and an acceptance and retention of the policy im- 
plies a promise to pay the premium." 
if the risk has not attached no liability for the pre- 


miums Generally—1. 


for renewals, although the agent 
does not examine slips or know their 
contents before loss. American Can 
Co. v. Agricultural Ins. Co., 27 Cal. 
AesO44e5 20) 1996. 


59. New England F., etc., Ins. Co. 
v. Wetmore, 32 Ill. 221; Firemen’s 
Ins; |Co. -v.. Floss, 67.Md.:.403, 10 A 


139, 1 AmSR 398. 

60. Lockwood v. Middlesex Mut. 
Assur. Co., 47 Conn. 553. 

61. U. S.—International Trust Co. 
v. Norwich Union F. Ins. Soc., 71 Fed. 
81; 17 CCA 608; Baubie v. Adtna Ins, 
COgo2 he Cas, INO; 1101542, Dill gi56); 
Taylor v. Germania Ins. Co., 23 F. 
@as. Nos 13,793, -2 Dill: 7282. 

Ida.—Marysville Mercantile Co. v. 
Frome: E. Ins. Co., 21 Ida. 377, 121 P 
1026. 

Ill.—Hawthorne vy. German Alli- 
ance Ins. Co., 181 Ill. A. 88. 

Kan.—Brown vy. Home Ins. Co., 82 
Kan. 442, 108 P 824; Western Home 
Ins: Co. v. Hogue, 41 Kan. 524, 21 P 
641, 

Ky.—Gresham vy. Norwich Union 
F.. Ins. Soe., 157 Ky. 402, 1638 SW 214. 

Miss.—Liverpool, ete. Ins. Co. v. 
Hinton, 116 Miss. 754, 77 S 652. 

N. Y.—Leeds v. Mechanics’ 
Covesa Ne Vescole Carroll. Ww: 
Oaks ans! s;Co;,./40" Barb.) 292, [atiad 
Abb. Dec. 316]. 

N. D.—McCabe v. A®tna Ins. Co., 
9 N. D. 19, 81 NW 426, 47 LRA 641. 

Pa.—Franklin F. Ins. Co. vy. Mas- 
sey, 33 Pa. 221; McCullough vy. Hart- 
ford). Ing, Co.,.2) Pa. Super. 233. 

Wis.—Zell v. Herman Farmers’ 
pet I’. Ins, Co., 75 Wis. 521, 44 NW 
828. 

Sask.--Marshall vy. Western 
ada F. irs. Co., 4 Sask. L. 181. 

See Austin F. Ins. Co. v. Sayles, 
Chex. Civ An) LoeGa SW (272) (such 
agent may redeliver policy which has 
been cariceled). 

[a] Instructions to agent.—The 
word “drop’’ written opposite a policy 
on an expiration sheet is not equiva- 
lent to an absolute instruction to an 
agent rot to reinsure, since it may 
be interpreted as an instruction to 
reinsure for a smaller sum. Winne 
ve. Niagara BY Inss'Co;, 91UN. VY. 185 
hog 25 Hun 563, 13 NYWklyDig 

62. Hambleton v. Home Ins. Co., 
Ii) BW. 5Cas. ,No:) 5.972, °6 .Biss...91: 
Stewart v. Helevtia Swiss F. Ins. 
Co.,, 102 Cal: 213, 86 P 410°. Brown 
v. Dutchess County Mut. Ins. Co., 
64 App. Div. 9, 71 NYS ‘670; Shank 
vy. Glens Falls Ins. Co., 4 App. Div. 
516, 40 NYS 14; Benner y. Philadel- 
phia Fire Assoc., 229 Pa. 75, 78 A 


Ins. 
Charter 


Can- 


In gen- 


ceases.‘# 


Conversely, 


feiture.”® 


44, 140 AmSR 706. 

[a] A local agent has no author- 
ity to bind insurer by promise to 
renew a policy in the standard form. 


Underwood v. Pensylvania F. Ins. 
Co., 184 NYS 105. 
68. Brown v. Home Ins. Co., 82 


Kan. 442, 108 P 824. 

64. See cases supra § 108. 

65. Caldwell v. Virginia F. & M. 
Ins. Co., 124 Tenn. 593, 189 SW 698. 

66. Nebr.—Bridges v. St. Paul F. 
& M. Ins. Co., 102 Nebr. 316, 167 NW 
64, LRA1918D 1199. 

N. Y.—Struzewski v. Farmers’ F. 
Ins. Co., 226 N. Y..338, 123 NE 661 
[rev 179 App. Div. 318, 166 NYS 362, 
and dist First Baptist Church Vv. 
Brooklyn F. Ins. Co., 19 N. Y. 300 
(where the contract was made direct- 
ly with insurance ecmpany through 
its president)]; Brown v. Dutchess 
County Mut, Ins. Co., 64 App. Div. 9, 


71 NYS 670; Shank v. Glens Falls 
Ins. Co., 4 App. Div. 516, 40 NYS 
14; Underwood y. Pennsylvania F. 


Ins..Co;, 134, NYS 105. ; 

Okl.—Oklahoma I’, Ins. Co. v. Fay 
Mercantile Co., 153 P 127, 

Pa.—Benner v. Philadelphia Fire 
Assoc., 229 Pa. 75, 78 A 44, 140 AmSR 
706; Htter v. St. Paul F. & M. Ins. 
Co., 54 Pa. Super. 187, 195. 

Tex.—4Aitna Ins. Co. v. Richey, 
(Civ. A.) 206 SW 38838; Westchester 
F. Ins. Co. vy. Robinson, (Civ. A.) 
192 SW 793. 

Wis.—Wood vy. Prussian Nat. Ins. 
Co., 99 Wis. 497, 75 NW 178. 

“An immediate renewal or an 
agreement to issue a renewal policy 
for one about to expire upon which 
agreement the insured relies is an 
entirely different thing from an 
agreement to keep premises forever 
insured by renewals for years to 
come.” Struzewski v. Farmers’ F. 
Ins. Co., 226 N. Y. 3388,.342, 123,NH 
661 


“The evidence disclosed no more 
than a naked promise by the agent 
that he would, at some future time, 
enter! into a, contract. .if. his is 
not the eauivaient of a present con- 
tract of insurance to become effec- 
tive at a fixed future date.” Etter v. 
St. Paul F. & M. Ins. Co., supra. 

fa] Thus (1) an agent ordinarily 
has no apparent authority, and, with- 
out express authority, is not author- 
ized to make a contract so as to 
bind the company for renewal in- 
surance from year to year for an in- 
definite period. Bridges v. St. Paul 
F. & M. Ins. Co., 102 Nebr. 316, 167 
NW 64, LRAi918D_ 1199. (2) He 
cannot bind insurer by an oral agree- 


mium accrues,”? and in ease it has been paid insured 
is entitled to its return.”? 
express agreement to the contrary, whenever the 
insurance ceases the lability for the premium also 
Where a policy is forfeited for breach 
of conditions no premium accruing after forfeiture 
ean be collected,7® unless insurer waives such for- 
But on cancellation of a policy for non- 


So, in the absence of an 


ment to renew a policy indefinitely 
at the expiration of successive three 
year periods without further notice, 
Struzewski v. Farmers’ F. Ins. Co., 
226 N.Y. 338, 123 NE 661 [rev 179 
App. Div. 318, 166 NYS 362]. 

67. Struzewski v. Farmers’ F. 
Ins.>C€o, 226 N., Y.,.338 123 NE 66i- 
Aitna Ins. Co. v. Richey, (Tex. /Civ. 
A.) 266 SW 383; Westchester F. Ins. 
Co. v. Robinson, .(Tex. Civ. A.) 192 


SW a's. See Montrose vy. Roger 
Williams Ins. Co., 49 Mich. 477, 13 
NW 823 (authority revoked at time 


of agreement to renew). 

68. Deadman vy. Royal Ins. Co., 12 
Kyl 389; Sargent v. National F. Ins. 
Co., 86 N. Y. 626; Brown v. Dutchess 
County Mut. Ins. Co., 64 App. Div. 9, 
71 NYS 670; Wood vy. Prussian Nat. 
Ins. Co., 99 Wis. 497, 75 NW 173. 

69. Rounsaville v. North Carolina 
poms Ens34Co.) (£38 N. Crs l9isr50 Sk 

70. Williams v. Hixson, 164 Ill. A. 
381; Westchester F. Ins. Co. v. 
Gurian, 115 App. Div. 610, 101 NYS 
50; Ginners’ Mut: Underwriters v. 
Wiley & House, (Tex. Civ. A.) 147 
SW 629. And see cases infra this 
note and following sections. 

71. Williams v. Hixson, 164 Il. A. 
381; ‘Westchester -F. Ins. Co, v. 
Gurian, 115 App. Div. 610, 101 NYS 
50; De Woif v. Washington, 119 Wis. 
554, 97 NW 220. 

[a] Acceptance and holding of 
policies by a trustee and agent of 
insured is binding upon him so as to 
render him liable for premiums. 
Williams v. Hixson, 164 Tll. A. 381, 

72. Lumber Ins. Co. v. Henderson 
Lumber Co., 16 Ga. A. 756, 86 SE 
60; American F. Ins. Co. v. Minsker 
Realty Co., 83 Mise. 1, 144 NYS 305; 
Jones v. Insurance Co. of North 
America, 90 Tenn. 604, 18 SW 260, 
25 AmSR 706. And see cases infra 
this section. 

Liability: 

On note for premium see infra § 118. 
To assessment see infra §§ 125-133. 

73. See infra § 148. 

74. Matthews v. American Ins. 
Co., 40 Oh. St. 136% 

_ Giability on note for premium see 
infra § 118 et seq. 

75. Continental Ins. Co. v. Burks, 
(Mo. A.) 207 SW 847; Matthews v. 
American Ins. Co., 40 Oh. St. 135. 

Assessments accruing after for- 
feiture see infra § 128. 

76. Continental Ins. Co. v. Burks, 
(Mo. A.) 207 SW 847; Security Loan, 
etc., Co. v. HEtheredge, 109 S. C. 32, 
95 SE 109. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 113-117] FIRE INSURANCE 


[26C.J.] 118 


payment of premiums insurer is entitled to recover 
premiums earned while the risk was being carried.77 
Where notice to terminate an agent’s oral contract 
to renew a policy is given to insurer after a new 
policy has issued, insurer is entitled to the pre- 
mium.*§ 

[§ 114] 2. Persons Liable—a. In General. Even 
though a person’s name does not appear in the ap- 
plication for insurance, he is liable for the premiums 
if in fact he was the principal, although the policy 
was procured by another.’® But where a lessee 
agrees to keep the premises insured and procures 
a policy in the name of the lessor, which is delivered 
to the latter, who redelivers it on demand for pay- 
ment, insurer has no claim against the lessor for 
the premium, there being no contract relation be- 
tween them.°° A broker who procures insurance 
for another is not liable for a premium not paid to 
him,®? unless he acts under a del credere commis- 
sion.6? But an insurance agent who collects the 
premium is personally liable therefor to insurer.®* 

[§ 115] b. Assignee or Mortgagee. A mere 
covenant in a policy that the assignee thereof shall 
be hable for the premium does not render the as- 
signee so liable to insurer when an assignment is 
made,** although, as between the assignor and the 
assignee, such a provision may be effectual.°> <A 
mortgage clause in a policy, declaring that the pol- 
icy shall not be invalidated as to the mortgagee’s 
interest by any act or neglect of the murtgagor, 
‘*orovided’’ that in case the mortgagor shall neglect 
to pay any premium the mortgagee shall, on demand, 

-pay the same, has been held by some authorities 
to embody a contract on the part of the mortgagee 
to pay the premium on failure of the mortgagor to 
pay it,8® but other authorities have held that such 
clause imports a condition merely, and not a coy- 
enant,®? and that the mortgagee is not liable for the 


[a] Mlustrations—(1) A condi-| NYS 403]. 
tion of a policy avoiding liability if 81. 


Columbia Ins. 


premium.®® A mere transfer of a policy by way 
of collateral security throws upon the transferee, 
in the absence of any express provision, no obliga- 
tion to pay the premiums.*®® 

[§ 116] 3. Amount.°® Where a preliminary oral 
contract is made, an agreement to pay the usual 
premium may be implied,®' and where such pre- 
liminary contract was evidenced by a binding slip 
which failed to fix the rate, although it was assumed 
that a higher rate wouid be charged than had been 
charged the previous year for the same insurance, 
and a loss occurred before delivery of the policy, 
it was held that insured was bound to pay a reason- 
able rate for the protection received.°? If insured 
authorizes an insurance agent to increase the amount 
of his insurance he will be estopped to deny the 
night of the agent to increase the amount of his 
note.°? Where agents to procure insurance under 
an oral agreement to give certain rebates inform 
insured that they will no longer give rebates, and 
insured accepts policies, his right to a rebate is 
terminated.°* 

Discrimination. Statutes forbidding discrimina- 
tion in premium rates must, like other statutes, 
receive a reasonable construction;®® and such a stat- 
ute is not violated by insurer who merely foregoes 
his right to collect a trifling suni due for carrying 
a risk for a short period rather than go to the 
expense of reducing his claim to judgment.2’ If in- 
surance is written at less than the scheduled rate 
in violation of a penal statute, and insured pays the 
amount, the insurer is not entitled to receive the 
difference between the amount so paid and the legal 
rate; the contract not being void unless declared 
so by the statute and there being no implied con- 
tract to pay the scheduled rate.®8 

‘[§ 117] 4. Payment.°® Payment of the pre- 
mium to an authorized agent of the insurer is a 


Dec. (Reprint) 362, 7 CincLBul 188; 


Co. v. Loeb’s | National F. Ins. Co. v. Emerson, 22 


the property was mortgaged, being 
for the benefit of insurer, could be 
waived by it, and if, after mortgage, 
it did so, the policy continued in 
force and insurer could recover the 
premium. Continental Ins. Co. v. 
Burks, (Mo. A.) 207 SW 847. (2) 
That insured did not comply with 
the iron-safe clause of a policy, or 
the provision that he should take an 
inventory, is no defense to action for 
the premium on a renewal policy. 
Security Loan, ete., Co. v. Etheredge, 
109 1S. ©5282;195) SHo109- 

Defense to action for assessment 
see infra § 128. 

77, Hibernia Ins. Blanks, 
$5 La. Ann. 1175. 

Right to recover past due install- 
ments of note see infra § 118. 

7g, Struzewski v. Farmers’ F. Ins. 
Co., 179 App. Div. 318, 166 NYS 362 
[rev on other grounds 226 N. Y. 338, 


Co. v. 


123 NE 661]. ; 

79. 5\Com.) Ins...) Cow ve (Smith, 3 
Whart. (Pa.) 520. See Sun Mut. Ins. 
Co. v. Davis, 24 N. Y. Super. 602 


(where the person held liable was a 
prospective partner, the ‘insurance 
being on goods belonging jointly to 
himself and the party named in the 
policy as beneficiary); Schroeder v. 
Jarmulowsky, 139 NYS 45 (facts held 
to show nonliability of defendant’. 

g0. Northern Assur. Co. v. Goelet, 
69 App. Div. 108, 74 NYS 553 [aff 31 
Mise. 361, 65 NYS 403]. 

[a] The lessee’s agreement to in- 
sure was an independent agreement, 
in which he acted as a principal, and 
the lessor could not be held liable 
on the ground of agency. Northern 
Assur. Co. v. Goelet, 69 App. Div. 
108, 74 NYS 553 [aff 31 Misc. 361, 65 

[26 C. J.—8] 


Ins. Agency, 187 Ill. A. 289; Touro v. 
Cassin, 10 S. C. Li 173; 9 AmD 680. 

82.4 Poure ve Cassin, f10aiS8)< Can 
173, 9 AmD 680. 

83. Susquehanna Mut. F. Ins. Co. 
v. Clinger, 10 Pa. Super. 92, 44 Wkly 
NC 261. 

84. Washington Ins. Co. v. Grant, 
2 PaLJRep 308, 4 PaLJ 88 (the as- 
signee’s liability for premiums arises 
only when he enters into a contract 
with the insurer, and it arises from 
the new agreement). 


85. Sherman y. Fair, 29 S. C. L. 
647. 
86. Boston Safe Deposit, etc., Co. 


v. Thomas, '59. Kan /470; 53 P 472; 
St. Paul F. & M. Ins. Co. v. Upton, 
2. Ne Di. 229, 50: NW 702. Amd: see 
Colby v. Thompson, 16 Colo. A. 271, 
64 P 1053 (where mortgagee ex- 
pressly requested insurer not to can- 
cel, promising himself to pay if the 
mortgagor did not). < 

87. Coykendall vy. Blackmer, 161 
App. Div. 11, 146 NYS 631; Home 
Ins. Co. v. Union Trust''Co., 40 R. 1. 
367, 100 A 1010, LRAI917F 375; 
Ormsby v. Phenix Ins. Co., 5 S. D. 
72, 58 NW 301. 

[a] “Provided” indicates a condi- 
tion.—“We are of the opinion that 
the word ‘provided’ was used in the 
sense of ‘if’ or ‘on condition,’ and 
hence that the clause referred to 
should be construed as a condition 


and not as a covenant.’’ Coykendall 
v. Blackmer, 161 App. Div. 11, 14, 
146 NYS 681. 

88. Coykendall v. Blackmer, 161 


App- Div. 11, 146 NYS 631; Home Ins. 
Gon veesunion.,, Trust Co., 400 R161, 
367, 100 A 1010, LRA1917F 3875. 

89. Van Duersen v. Scanlan, 8 Oh. 


B. C. 349. 


90. Of assessment see infra § 134. 
91. See supra § 37. 
92. Smith, etc., Co. v. Prussian 


ee Ins. Co., 68 N. J. Li. 674, 54 A 
93. Merchants’, etce., 


Cofay: 
Maguire, 1 Mo. A. 223. 


Ins. 


pane Depew v. Krulewitch, 84 NYS 
95. See statutory provisions. 
96. See Statutes [36 Cye 1108]. 
97. Hikelberger v. Insurance Co. 
of North America, 107 Kan. 9, 190 
Peat: 
[a] Wlustration.— Where insurer 


contracts to carry a fire risk for 2 
term, and insured gives his note in 
payment therefor, and the contract 
excepts liability for loss while the 
note is in default, it is not a sub- 
stantial violation of the Anti-Dis- 
crimination Law, after a loss during 
default on the note, and while in- 
surance is suspended, for insurer, 
in denying its liability, to offer to 
Surrender note on surrender of the 
policy without claiming any part of 
the insurance earned before default 
on the note. Wikelberger v. Insur- 
ance Co. of North America, 107 Kan. 
9.71001 PVG 


98. Way v. Pacific Lumber, ete, 
Cory) Te Weashe 33259 133°°R 695," ©49 
LRANS 147. 

99. Cross references: 


Forfeiture of policy for nonpayment 
see infra §§ 387-3438. 
Payment of assessments see 
§ 138. 
Prepayment: 
Of first premium to complete con- 
tract see supra §§ 54-59. 
On renewal see supra § 110. 


infra 
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sufficient payment to insurer,’ and the authority of 
such agent is not revoked by an interlocutory de- 
cree appointing a receiver for insurer with power 
to continue its business, and enjoining its officers 
and agents from receiving and disposing of its prop- 
erty.2. But mere authority to solicit insurance, to 
countersign and deliver policies, and to receive and 
transmit premiums, does not authorize an agent to 
receive payment on a premium note. Where the 
contract is silent as to when and where the premium 
shall be paid, insured is entitled to rely upon in- 
structions given him by the agent issuing the pol- 
iey.t Payment by insured to its own agent through 
a settlement of their accounts does not relieve in- 
sured from liability for the premiums, although they 
were charged to such agent. The time of payment 
of the premium is governed by the terms of the 
policy ® or, in case of ambiguity, by the policy con- 
strued in connection with the application and pre- 
mium notes.?7 The premium may, with the assent 
of insurer, be paid by note § or check;® and although | 
the agent may have no authority to accept payment 
in such form, yet if the note or check be subse- 
quently paid, there is a sufficient payment of the 
premium.!° But in the absence of an agreement 
that such an instrument shall be accepted as abso- 
lute payment, it is merely evidence of the debt 
until paid. So a eheck unaccepted by insurer, and 
for the payment of which insured has not a large 
enough cash balance in the bank, is not a sufficient 
payment.!? If the policy exempts insurer from la- 
bility for loss occurring during default in payment 
of the premium, payment of an overdue premium 
by check is not made until the check is received at 
insurer’s office, cashed, and applied to the extin- 
guishment of the debt.1? If insurer extends credit 
for the premium it is under no obligation to demand 


\ 
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payment at any particular time during the term, 
unless it elects to cancel the policy for nonpayment 
of the premium.’* While there can be no such 
thing, strictly speaking, as a paid-up policy of fire 
insurance,!® yet where insured gave a note for the 
premium, and on loss the full amount of such pre- 
mium was deducted from the sum awarded, includ- 
ing the premium due on a building not destroyed, in- 
sured had in effect a paid-up policy on such build- 
ing for the time covered by the premium.*© 
[§ 118] 5. Notes for Premiums—a. Liability in 
General. An agreement by insurer’s agent to issue 
a policy is sufficient consideration for a note given 
for the premium,!? and where insurance is to take 
effect on receipt and approval of the application, the 
issuance of a policy after such approval renders 
insured liable on his note for the premium, although 
the policy is not delivered until after a loss.1® If 
there is no consideration for the note, or the con- 
sideration fails, the note is not enforceable.1® Thus, 
where a policy is invalid or the risk for any reason 
does not attach, there is no consideration for the 
note and hence no liability thereon.2° So insured 
is not liable on a note given for a premium on a 
policy which he has rejected, under # contract that 
he might reject it if unsatisfactory, made with an 
agent having apparent but not actual authority to 
so contract.24 Where insurer is estopped to as- 
sert the invalidity of the policy for misrepresenta- 
tion or breach of warranty, insured cannot set up 
such invalidity as a defense in an action on his 
note.??_ If insured gives his note with the agreement 
that a certain kind of policy is to be issued, a de- 
fense that certain provisions were omitted there- 
from is valid when he is sued on the note;?? but 
the fact that one of several policies for which in- 
sured gave separate notes is invalid and renders the 


1. Morris v. Rhode Island Ins.|F. Ins. Co. v. Meyer, 126 Fed. 352, {a] MIllustrations.—(1) Where an 
Co., 181 Ill. A. 500; Blackerby v.|61 CCA 254. And see supra § 57. application to change a policy and a 
Continental Ins. Co., 83 Ky. 574; 10. Leader Realty Co. v. Mark-|note for the premium was subject 
Chenowith v. Phcenix Ins. Co., 12]ham, 163 Mo. A. 314, 148 SW 1104. to insurer’s acceptance, and before 
KyL 232; Leader Realty Co. v. Mark- 11. Greenwich Ins. Co. v. Oregon | acceptance defendant countermanded 
ham, 163 Mo. A. 314, 143 SW 1104; |Impr. Co. 76 Hun 194, 27 NYS 794 | the application, there was no liability 


Globe, etc., F. Ins, Co. v. Robbins, 
etc., Co., 109 App. Div. 530, 96 NYS 
378; Globe, etc., F. Ins. Co. v. Rob- 
bins, etc., Co., 438 Misc. 65, 86 NYS 
493. And see supra § 59. 

[a] Payment to general agent is 
equivalent to payment to. insurer, 
Morris v. Rhode Island Ins. Co., 181 
Ty A..F 5.00; \ 


CtN. 1S. 163. 
12. 
Ky 6011; 
102 AmSR 298. 
13. 
ton, 185 Ky. 523, 2 


{aff 148 N. Y. 758, 43 NE 987]; Koch 
v. St. Charles Hotel Co., 13 Oh. Cir. 


Walls v. Home Ins. Co.,, 
71 SW 650, 24 KyL 1452, 


Continental Ins. Co. v. Strat- 


14. Citizens’ F. Ins. Co. v. Swartz, 


on the note. Planters’ F. Ins. Co. v. 
Crockett, (Ark.) 170 SW 1012. (2) 
If the policy is to take effect and the 
note is binding only on performance 
of certain conditions there is no lia- 
bility on the policy unless such con- 
ditions are performed. Smith v. Dot- 
terweich, 200 N. Y. 299, 93 NE 985, 
33 LRANS 892 [rev 132 App. Div. 
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15 SW 416. 


‘ [b] Payment to attorney em-/|21 Misc. 671, 47 NYS 1107. 489, 116 NYS 896]. 
ployed by a broker for collection 15. Merchants’, ete., Fire Under- [b] Application countermanded be- 
thereof is payment to the insurance | writers v. Brooks, (Tex. Civ. <A.) | fore issuance of policy.—Planters’ F. 
company, where such employment !]188 SW 245. Ins. Co. v. Crockett, (Ark.) 170 SW 
was ratified by the company after 16. Merchants’, etc., Fire Under- | 1012, 
claim was put in attorney’s haiids.| writers v. Brooks, (Tex. Civ. A.) 188 21. Jacoway v. German Ins. Co., 
Whitlock vy. Greenberg, 159 NYS 184.|SW 243. 49 Ark. 320, 5 SW 339. 

[ec] Facts held to show want of 17. American Ins. Co. v. MecWhor- 


authority.—Citizens’ F. Ins. Co. v. 


ter, 78 Ind. 136. 
Swartz, 21 Mise. 671, 47 NYS 1107. 


18. Van Arsdale 


2. Rice v. Barnard, 127 Mass. 241. 
8S. Long Creek Bldg. Assoc. v.|P 107. 
State Ins. Co., 29 Or. 569, 46 P 366. 19. See infra not 
4. Blackerby v. Continental Ins. 20. Ark.—Plante 
Co., 5 KyL 516. Crockett, 170 SW 
5. Russell v. Medwin, 171 App. Dak.—St. Paul F. 


Div. 32, 156 NYS 862. 

6. Kimbro v. Continental Ins. Co., 
101 Tenn. 245, 47 SW 413 (premium 
held due on the first day of March 
of each year under policy providing 
that the note of twenty-three dol- 
lars and eighty cents “shall fall due 


Neidecken, 6 Dak. 


180, 74 SE 10038. 
Minn.—Rochester 
tin, 13 Minn. 59. 
N. Y.—Smith v. 
Ne ¥5 


age Co. v. Robertson, 36 Okl, 123, 128 


Ga.—Spikes v. Wallis, 


22. Blackstock vy. Jefferson Ins. 
Agency, 23 Ga. A. 642, 99 SE 142. 

[a] MTlustration.—Where the basis 
of the defense that a note was with- 
out consideration is that title to the 
property insured was not in defend- 
ant and the insurance therefore un- 
collectable, it will not avail defend- 
ant where the policy is binding be- 
cause insurer’s agent at time of 
signing of policy knew real facts as 
to ownership. Blackstock v. Jeffer- 
“ahs Ins. Agency, '23 Ga. A. 642, 99 SB 


23. Carmelich vy. Mims, 88 Ala. 


-Osborne Broker- 


e 20 et seq. 

ms’ Bt.) dns iConuv. 
1012. 

& M. Ins. Co. v. 
494, 43 NW 696. 
ti vGasy AS 


Ins. Co. v. Mar- 


Dotterweich, 200 


as follows: $5.95 on the first days 

each of March. 1893, 4, 5 and 6”). 
7. Kimbro v. Continental Ins. Co., 

101 Tenn. 245, 47 SW 413. 

: See supra § 57; and cases infra 


Pennsylvania Lumbermen’s Mut. 


299, 93 NE 985, 33 LRANS 892 
[rev 132 App. Div. 489, 116 NYS 896] 
(note not void for want of considera- 
tion, although the policy is invalid 
for fraudulent concealment by the 
assured). 

But see Cobb v. 


Spring, 
Abr. 169. : 


2 Dane 


335, 6 S 918; Eureka Ins. Co. v. Tobin, 
25 La, Ann. 121; Ward v. Tucker, 7 
Wash. 399, 35 P 126, 1086. 

{a] The burden is on insured to 
prove that the policies are not what 
were agreed upon or what they pur- 
ported to be. Ward v. Tucker, 7 
Wash, 399, 35 P 126, 1086, 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. 


§§ 118-120] 


note for such policy void does not defeat liability 
on the other notes.24 The surrender and ecancella- 
tion of the policy or other termination of the insur- 
ance relieves insured from future liability on his 
note,*° but not for an installment past due.?® His 
lability is not terminated, however, by an unex- 
ecuted agreement to cancel the policy and surrender 
the note,?7 nor where he has failed to comply with 
the conditions on which cancellation may be had.?8 
And if the policy provides for its cancellation by 
either party and a return of the unearned pre- 
mium insured cannot avoid payment of his note 
on the ground that the policy is void, where he has 
never offered to return the policy nor demanded a 
return of the premium.” Where insurer has not 
complied with the law authorizing it to do business 
in the state, a note given for the premium is void 
for want of consideration.2° That a loss due de- 
fendant on a policy has not been paid is a defense 
to the note,3t and where insurer has become liable 
for a return of the premium, insured is entitled to 
have the amount of the return deducted from the 
amount of his note, and insurer cannot apply the re- 
turn to the payment of other premium notes on 
other policies.** A note given for the premium may 
be negotiable,®* notwithstanding it bears on its face 
the number of the policy for which it was given.*4 
But insured may test the legality of a transfer in 
order to avail himself of a set-off against insurer.*5 

Insolvency of insurer.*® In the absence of fraud 
on the part of insurer or its agent the insolvency 
of insurer at the time the insurance is effected does 
not invalidate a note given for the premium.*’ If 
insured deems the policy worthless by reason of such 
insolvency he must surrender it, and if he fails to 
do so he is liable on his note.*® When an insurance 
agent pursuant to an agreement with insured issues 
a policy and pays the premium, taking the notes of 


24. Rockford Ins. Co. v. Warne, 
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v. Smith, 73 Mo. 


[26'Ordt| HS 


insured therefor, the transaction is a loan by the 
agent to insured and is sufficient consideration for 
the notes, although the company is then insolvent.*® 
Where insurer becomes insolvent after the policy is 


} taken out the consideration for the note fails as 


to unpaid installments of the premium,?° but such 
insolvency is no defense to a note negotiated in 
good faith before its maturity.*4 And the fact that 
insurer goes into liquidation during the life of the 
policy is no defense where it is solvent and has 
reinsured the risks in a solvent company.*? 

[$ 119] b. Fraud of Insurer. False representa- 
tions on the part of insurer or its agent whereby 
insured was induced to take out the insurance will 
invalidate a note given for the premium,** but the 
mere expression of an opinion by the agent that 
a policy can be terminated by refusal to pay in- 
stallments of the note is no ground for avoiding 
it.44 A representation at the time of issuing the 
policy that a company is solvent when in fact it 
is unable to pay its losses is fraudulent and a de- 
fense to the maker of a premium note;*> but such 
representations are not a defense unless made at 
the time the note was executed, and for the purpose 
of obtaining it.46 If insured signed the notes with- 
out reading the policy, he is barred from asserting 
that the agent gave a different policy than that 
agreed upon.*7 The fraud must be reasonably as- 
serted, and insured cannot, after long ‘delay, set it 
up as a defense to an action on the note.48 

[§ 120] ec Nonpayment of Note or Install- 
ment. The fact that liability under a policy is by 
the terms of the contract suspended while a note 
for the premium is overdue does not prevent col- 
lection of the entire note;4#® and where premiums 
on an installment note are not payable in advance, 
insurer may recover premiums earned prior to de- 
fault, despite a provision that the policy shall lapse 


368; Lycoming F. 41. Union Ins. Co. v. Greenleaf, 


2 2A VIAL 19. 

25. Continental Ins. Co. v. Smith, 
61 Ind. A. 401, 112 NE 15; Home Ins, 
Co. v. Burnett, 26 Mo. A. 175; Mat- 
thews v. American Ins. Co., 40 Oh. 
St. 135. See Houge v. St. Paul F. & 
M. Ins. Co., 174 Iowa 607, 156 NW 
862 (note for term insurance con- 
strued to mean that in case of loss, 
subsequent installments should not 
become due and payable and should 
be void). 

{a] Transfer of property. — The 
act of insured, upon transferring the 
property, in tendering back for cancel- 
lation the five year policy, the first 
premium on which they had _ paid, 
and given their note for the four re- 
maining installments, the first in- 
stallment being more than the short 
rate for the time the policy had been 
in force, ended their liability on the 
premium note. Continental Ins. Co. 
v. Smith, 61 Ind. A. 401, 112 NE 15. 

26. American Ins. Co. v. Garrett, 
71 Iowa 243, 32 NW 356. 

27. Columbia Ins. Co. v. Stone, 3 
Allen (Mass.) 385; American Ins. Co. 
v. Woodruff, 34 Mich. 6. 

28. Home Ins. Co. v. Hamilton, 
143 Mo. A. 237, 128 SW 273. 

29. St: Paul F. & M. Ins. Co. v. 
Neidecken, 6 Dak. 494, 43 NW 696 
(holding further that where the stat- 
ute provides for return of premium 
when risk does not attach by default 
of insured other than actual fraud, 
it was no defense to an action on the 
note that insured had misrepresented 
his title and that policy was there- 
fore void, and note without consid- 
eration). 

30. Cassady v. American Ins. Co., 
72 Ind. 95; Black v. Enterprise Ins. 
Co., 33 Ind. 223; American Ins. Co, 


Ins. Co. v. Wright, 55 Vt. 526. 64 Me. 123. 

[a] Presumption of compliance.— 
Compliance with the law regulating 
insurance companies is presumed. 
saan vy. American Ins. Co., 72 Ind. 

[b] The production of the note 
makes a prima facie case in an action 
on the note. American Ins. Co. v. 
Smith, 73 Mo. 368. 


Action to recover assessments see 


infra § 145. - 


31. Columbian Ins. Co. v. Bean, 


113 Mass. 541; Osgood v. De Groot, ; 


B6wiNL Yo, 348 

32... Phenix Ins. Co.-v., Fiquet, .7 
Johns. (N. Y.) 383. 

SG) western Vai WC, a bp Allen 
(Mass.) 569; Furniss vy. Gilchrist, 3 
N. Y. Super. 53. 

[a] Defenses available against 
the transferee.—Lester v. Webb, 5 
Allen (Mass.) 569. 

34. Union Ins. Co. v. Greenleaf, 64 
Me. 123. 

35. Litchfield v. Dyer, 46 Me. 8%. 


36. Mutual companies see infra 
een PAN 

37. Lester v. Webb, 5 Allen 
(Mass.) 569; Clark v. Middleton, 19 
Mo. 53. 


Fraudulent representations as to 
solvency see infra § 119. 

38. Graff v. Simmons, 58 Ill. 440. 

89. Hudson v. Compere, 94 Tex. 


; 449, 61 SW 389. 


40. Smith v. Binder, 75 Ill. 492; 
Farmers’, ete., Ins. Co. v. Smith, 63 
Ill. 187; Home Ins. Co. v. Dauben- 
speck, 115 Ind. 306, 17 NE 601. 

Effect of insolvency on right to 
premiums generally see Insurance 
[22 Cye 1405]. 

Recovery of premium paid see 
infra § 148. 


42. Equitable Ins. Co. v. Harvey, 
98 Tenn. 636, 40 SW 1092. 

43. Rockford Ins. Co. v. Hildreth, 
45 Ill. A. 428; Leinweber v. Forest 
City Ins. Co., 32 Ill. A. 190; Rockford 
Ins. Co. Vv. “Warne, 22 Ill. A. 19; 
gigorican Ins. Co. v. Pressell, 78 Ind. 


{a] The intent to deceive is im- 
material if the insured was actually 
deceived. Rockford Ins. Co. v. Hil- 
dreth, 45 Ee A. 428). 

[b] Question for court. — What 
amounts to fraud is a question for 
the. ‘count.. 4,Rockford Ins./)Coss v. 
Warne, 22 Ill. A. 19. 

44. American Ins. Co. v. Sorter, 4 


an Dec. (Reprint) 226, 1 ClevLRec 
Wa Graff v. Simmons, 58  IIl. 


46. Fogg v. Pew, 10 Gray (Mass.) 
409, 71 AmD 662. 

47. Walker v. State Ins. Co., 46 
Kan. 312, 26 P 718; Palmer v. Con- 
tinental Ins. Co., 31 Mo. A. 467. 

48. Graff v. Simmons, 58 Ill. 440; 
American Ins. Co. v. Kuhlman, 6 Mo. 
AS Dos 


49. Ark. — Robinson v. German 
Ins. Co., 51 Ark. 441, 11 SW 686, 4 
LRA. 251. 


Ind.—American Ins. Co. v. Henley, 
60 Ind. 515. 

Minn.—Minnesota Farmers’ Mut. 
F. Ins. Assoc. v. Olson, 43 Minn. 21, 
44 NW 672. 

Mo.—German American Ins. Co. v. 
Divilbiss, 67 Mo. A. 500. 

Nebr.—Phenix Ins. Co. vy. Rollins, 
44 Nebr. 745, 63 NW 46. 

Oh.—American Ins. Co. v. Sorter, 4 
Oh. Dec. (Reprint) 226, 1 ClevLRep 
133. 
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during delinquency.®° A provision in the policy avoid- 
ing ability for loss in case of default in the pay- 
ment of any installment of the note, but providing 
that the note shall continue binding on insured, is 
valid2t So a stipulation making the whole amount 
due and payable in case of nonpayment of any in- 
stallment is valid,°? and such provision is not de- 
feated by the fact that the contract also provides 
for a suspension of the policy during the period 
of default.*? But it has been held that a provision 
in notes given for the premium that if they are 
not paid at maturity the whole premium shall be 
considered earned is a penalty which cannot be 
enforced.>+ But insurer cannot enforce an install- 
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ment note payable in advance under a policy which 
is to be wholly void during default in payment, and 
which contains no provision that on failure to pay 
an installment the entire premium shall be con- 
sidered as earned.®> A note absolute on its face 


and payable in installments cannot be affected by | 


a parol agreement that the rights of the parties 
shall be governed by insurer’s charter, which pre- 
seribes that in case of failure to pay an installment 
the subsequent installments shall at once become 
due.®® 

[§ 121]. 6. Actions for Premiums.®’ The rem- . 
edy on a note given for the premium is governed 
by the law of the torum.®* Although the‘agent of 
insurer cannot usually sue in his own name.to re- 
cover a premium,°? he may do so where insurer 
holds him liable for premiums and he has paid the 
one in question.°° And an agent who is employed 
by insured te procure insurance, and pays the pre- 
miums in accordance with his contract of employ- 
ment, may recover from insured in his own name 
the amount so advanced.®°t A complaint in an ac- 
tion on a note for a premium need not allege a de- 
mand for payment,°? nor need the policy or a copy 
thereof be filed with or made a part of the com- 
plaint.°* Where insured defends an action on his 
note for the premium on the ground that he did 


not receive the policy applied for, the application 


Tenn.—Equitable Ins. Co. v. Har- 58. Thornton v. 
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is admissible to contradict such defense ;** and 
it is for the jury to determine whether defendant 
got the kind of policy for which he applied.° A 
elaim by insured for damages on the ground that 
the policy did not satisfy the contract is not avail- 
able without an affirmative plea of breach of war- 
ranty by way of set-off or counterclaim.%* t 

[§ 122] B. Assessments—l. Nature and Requi- 
sites of Premium Notes. Companies doing a fire in- 
surance business under the mutual plan provide 
for the payment of sums as a consideration’ for 
carrying the risk by means of assessments, as funds 
are needed to pay liabilities, levied on notes given 
by each member upon entering into the mutual 
relationship, as an evidence of indebtedness.°’ The 
amount of such notes *® is the maximum that any 
member can be called upon to pay;®* and assess- 
ments are to be levied only proportionally thereon 
upon all the members of the company at the time 
of the loss.7° In the absence of statutory require- 
ment no particular form is necessary to constitute 
a valid note for this purpose.”4 Such a note payable 
to the insurance company or ‘‘the treasurer for the 
time being’’ is a good note for the company.” A 
premium note is transferable like -any other note, 
there being no imphed agreement on the part of 
insurer to retain it until due.** Some mutual com- 
panies are permitted by their charters and by-laws 
to receive from their members notes termed ‘‘stock- 
notes’’ or ‘‘absolute funds,’’ assessable for losses 
accruing otherwise than during the maker’s mem- 
bership in the company.‘ They are not merely 
subject to ratable assessment, but may be deemed 
matured, unless otherwise provided, at the pleasure 
of the company.’> A company organized, however, 
solely on the assessment plan is not permitted to 
receive stock notes,*® although if nothing appears in 
either charter or statute limiting the mode in which 
the company may do business, the issuance of pol- 
icies upon either the stock note 77 or cash premium *8 
plan is not ultra vires. But where a member of a 
mutual company was required to pay or became 


Western Reserve | Barb. (N. Y.) 595 (authority of di- 


vey, 98 Tenn. 636, 40 SW 1092. 
Wis.—Joliffe v. Madison Mut. Ins. 
Co., 39 Wis. 111, 20 AmR 35. 
50. Limerick v. Gorham, 
Wovu Lowe 009: 


37 Kan. 


51. Blackerby v. Continental Ins. 
Co., 83 Ky. 574. 

52. Palmer v. Continental Ins. 
Co., 31 Mo. A. 467. 

53. Dak.—St. Paul F. & M. Ins. 
Co. v. Coleman, 6 Dak. 458, 483 NW 
693, 6 LRA 87. 

Mich.—Cauffield v. Continental Ins. 
Co., 47 Mich. 447, 11 NW 264, 

Mo.—American Ins. Co. v. Klink, 
65) Move 8s. Continental” Insw "Cow iv. 
Phipps, (A.) 190 SW 994. 

Nebr.—McEvoy v. Nebraska, etc., 


Ins. Co., 46 Nebr. 782, 65 NW 888. 

Ss. C.—Continental Ins. Co. v. Hoff- 
man, 25 S. C. 327; .Continental Ins. 
Ca: ve Boykin, 25 8. C. 320. 

[a] Insurer may waive the de- 
fault and sue on the note. McEvoy 
v. Nebraska, ete., Ins. Co., 46 Nebr. 
782, 65 NW 888. 

54. Shawnee Mut. F. Ins, Co. v. 
Cannedy, 36 Okl. 733, 129 P 865, 44 
LRANS 376. 

55. American Ins..Co. v. Stoy, 41 
Mich. 385, 1 NW 877; Yost v. Ameri- 
ean Ins. Co., 39 Mich. 531; Matthews 
v. American Ins. Co., 40 Oh. St. 135. 

56. American Ins. Co. v. Gallahan, 
75 Ind. 168. 


57. Enforcement of assessments 


see infra §§ 140-147. 


Farmers’ Ins. Co., 381 Pa. 529. 

59. Ross v. Rubin, 25 Misc. 479, 
54 NYS 1036; Lounsbury v. Duckrow, 
22 Mise. 484, 50 NYS 927. 

60. Lamb v. Connor, 84 Wash. 121, 
146 P 174. 

61. Tannenbaum v. Bloomingdale, 
27 Misc. 582, 58 NYS 235. 

[a] Construction of contract.— 
Where a contract with a firm to pro- 
cure insurance provided for yearly 
renewals at a specified rate per year, 
and was to expire three years after 
date, and the first policy was pro- 
cured several months after the ex- 
ecution of the contract, and renewals 
were made at the expiration of each 
year, insured was liable to the firm 
for the entire premium for the last 
renewal, notwithstanding it included 
payment for insurance after the ex- 
piration of the contract. Tannen- 
baum v. Bloomingdale, 27 Misc. 532, 
58 NYS 235. 

62. Mitchell v. American Ins. Co., 
bd End. 396. 

63. Mitchell vy. American Ins. Co., 
51 Ind. 396. 

64. Thurman y. Farmers’ Mut. F. 
Ins: Co.. 102 IMiSs (1. ob Sesw iin 

65. Thurman vy. Farmers’ Mut. F. 
Igy COs) LO2GMISS. Til. henna 

66. De Wolf v. Washington, 
Wis. 554, 97 NW 220. 

67. See cases infra this section 
and §§ 123-147. 

68. See Hyatt v. 37 
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Whipple, 


rectors to fix rates so that premium 
note might exceed limit prescribed 
by charter). 

69. See infra § 134. 

70. See infra note 75; and § 134. 


71. Corey v. Sherman, (Iowa) 60 
NW 232. 
72. Gaytes v. Hibbard, 10 F. Cas. 


No. 5,287, 5 Biss. 99; Brodie v. Rut- 
tan, U6 Us4Ch QO. B27 207: 

[a] A treasurer of a mutual in- 
surance company may take a note or 
chattel mortgage securing it to him- 
self for a debt due the company, but 
it is preferable to make it to the 
company itself. Brodie v. Ruttan, 16 
UChr Orb 20re 

73. McArthur v. Smith, 1 Ont. A. 
276 [dist Gore Dist. Mut. Ins. Co. v. 
Simons, 13 U. C. Q. B. 555 (which 
held that, where a note payable to 
the insurance company was indorsed 
by, the secretary and afterward by 
defendant, the latter was noi liable 
as indorser) ]. 

74 Long Pond Mut. F. Ins. Co. v. 
Houghton, 6 Gray (Mass.) as 
abe F’. Ins. Co. v. Moore,55 N. H. 


75. Dana v. Munro, 38 Barb. 528 
[aff 23 N. Y. 564]. 

76. Corey v. Sherman, 96 Iowa 
114, 64 NW 828, 32 LRA 514. 

77. Continental Fire Assoc v. 
Masonic Temple Co., 26 Tex. Civ. A. 
139, 62 SW 930. 

78. Davis v. Oshkosh Upholstery 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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liable for payment of a certain sum immediately 
on issuance of the policy, and before he had in- 
curred liability to other members on account of 
losses, and the company had no need of funds to 
pay outstanding obligations, the sum so paid was 
held not to be an assessment, but a premium within 
a statute forbidding mutual companies from receiv- 
ing premiums.”® If a mutual company is permitted 
to issue policies in return for stock notes it is not 
precluded thereby from issuing policies upon its 
fundamental mutual assessment plan.8° But a pre- 
mium note given as such cannot be treated by the 
company as a stock note, although it is authorized 
to issue policies on the latter plan.®? 

[§ 123] 2. Grounds and Purposes of Assess- 
ment. It has been held by some authorities that 
assessments may be made by mutual companies to 
provide reasonably for anticipated future losses,%? 
while others hold that, unless authorized by a funda- 
mental statute or by-law, the power of such com- 
panies to levy assessments is limited by the amount 
of losses sustained and unpaid at the time the 
assessment is made.®° In any event, if the amount 
in excess of past losses is unreasonable, no special 
circumstances being shown to justify the excess, the 
assessment is invalid.6+ That a member has paid 
prior assessments, invalid because including an 
amount to create a fund for future losses, will not 
estop him from denying the validity of subsequent 
similar assessments.*° In addition to assessments 
to pay losses a mutual company may levy an assess- 
ment to provide a reasonable sum for the running 
expenses of the company,*® although this power has 
been denied under some statutes;*’ to take the 
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place of a previous illegal assessment which has 
not been enforced by the directors,®* although this 
cannot be done by an insolvent company;*® to pay 
back sums voluntarily paid under a previous assess- 
ment which has been adjudged to be illegal, to- 
gether with interest thereon;%° to pay back sums 
advanced or borrowed by the directors as a means 
of paying losses;*1 to refill the capital stock dimin- 
ished by repeated losses;°? or to cover losses oceca- 
sioned by bad investments.°* But assessments can- 
not, in the absence of statutory authority, be levied 
directly to accumulate a guaranty fund.®* Interest 
on obligations which it is the duty of the company 
to pay, and money spent in an attempt to avoid such 
payment, cannot be charged to subsequent policy- 
holders who have no interest in or liability on such 
obligations.°> A member of a mutual company who 
contracts to pay only for losses and expenses cannot 
be assessed to repay unearned premiums,°® although 
there is authority to the contrary.°7 But when the 
by-laws provide for return of premiums on caneella- 
tion of the policy, the returned premiums may be 
included among the items of liability in making 
an assessment on deposit notes.°® If an assess- 
ment is ineffectual a second assessment may be 
levied embracing the former one.°® So a member 
of a mutual company is liable to assessment to 
provide for a deficiency caused by the inability of 
other members to pay their proportion of a prior 
assessment, unless such nonpaying members have 
been released from hability;? and the rule is the 
same when the prior assessment was void, pro- 
vided that those who have paid the same are ered- 
ited therewith upon the new levy.* But an assess- 


People’s Mut. Ins. Co. v. Allen, 


Co., 82 Wis. 488, 52 NW 771. And see 
infra § 132. 


79. Bradford v. Mutual F. Ins. 
Co., 112 Iowa 495, 84 NW 6938. 

80. Toll v. Whitney, 18 HowPr 
CIN AYE LGA, 

81. Bell v. Shibley, 33 Barb. (N. 
iD)= (6.10; 

82. Ionia, etc., Farmers’ Mut. ¥. 


Ins. Co. v. Ionia Cir. Judge, 100 Mich. 
606, 59 NW 250, 32 LRA 481; State 
v. Ohio F. Ins. Assoc., 27 Oh. Cir. Ct. 
838; Kelly v. Troy F. Ins. Co., 3 Wis. 
254. 

83. Il]l—Farmers’ Mut. F. Ins. Co. 
v. Knight, 162 Ill. 470, 44 NE 834 [aff 
59 Ill. A. 274]; Vandalia Mut. County 
¥F.. Ins. Co. v. Peasley, 84 Ill. A. 138. 

Ind.—Sinnissippi Ins. Co. v. Farris, 
26 Ind. 842; Sinnissippi Ins. Co. v. 
Wheeler, 26 Ind. 336; Sinnissippi Ins. 
Co. v. Taft, 26 Ind. 240. 

Kan.—Smith v. Republic County 
Mut u- ins. Co, 82 Kan. 69%, 109 P 
390. 

Pa.—Rosenberger v. Washington 
Mut. F. Ins. Co., 87 Pa. 207. 

Ont.—Orr. v. Heavehs etc., Mut. F. 
dats: Co,, 26.0. CC: 41, 

See American Ins. wos v. Schmidt, 
19 Iowa 502 (insured not liable at 
mere discretion of directors, but only 
when there have been actual losses 
or expenses, although thé court 
added “we are not to be understood 
as saying that an assessment might 
not be made to meet future contin- 
gent expenses’). 

fa] hus a mutual company, 
whose charter merely authorizes it 
to levy assessments to pay demands 
for losses in case the available funds 
on hand are insufficient, has no au- 
thority to include in an assessment 
for a loss an amount to create a fund 
from which to pay future _ losses. 
Farmers’ Mut. F. Ins. Co. v. Knight, 
162 Ill. 470, 44 NE 834 [aff 59 Ill. A. 
274). 

84. Buckley v. Columbia Ins. Co., 
83 Pa. 298. - 

{a] Xn Nebraska, mutual fire Im- 


surance companies cannot make as- $3. 


sessment on their members until loss 
has first occurred, unless such assess- 
ment is authorized by a two-thirds 
vote of the directors. Wolcott v. 
State Farmers’ Mut. Ins. Co. 177 
Nebr. 742, 110 NW 628 [reh den 77 
Nebr. 746, 112 NW 371]. 

[b] The fact that no suit has 
been brought for losses during the 
time for which the assessments were 
made is inadmissible. Buckley v. 
Columbia Ins. Co., 83 Pa. 298. 

85. Farmers’ Mut. F. Ins. Co. v. 
Knight, 162 Ill. 470, 44 NE 834 [aff 
59 Til. A. 274). 

86. Iowa Mut. mernado. Ins. Assoc. 
v. Gilbertson, 129 Iowa 658, 106 NW 
153; American Guaranty Fund Mut. 
Ins. Co. v. Mattson, 100 Mo. A. 316, 
73 SW 365; Hyatt v. Esmond, 37 
Barb. (N. Y.) 601; Susquehanna Mut. 
¥F. «Ins. Co. v. Gackenbach, 115° Ra. 
492, 9 A 90; Schofield v. Hayes, 17 Pa. 
Super. 110; Stockley v. Riebenack, 12 
Pa. Super. 169. 

[a] For payment of license tax.— 
Iowa Mut. Tornado Ins. Assoc. v. Gil- 
bertson, 129 Iowa 658, 106 NW 1528. 

87. Bersch v, Sinnissippi Ins. Co., 
28 Ind. 64; Sinnissippi Ins. Co. v. 
Taft, 26 Ind. 240. And see Gilman v. 
Druse, 111 Wis. 400, 87 NW 557 (un- 
der a special statute a levy covering 
unpaid general expenses, the statute 
providing for a deficiency assessment 
for losses, was held a “fraud’’). 

88. People’s Mut. Ins. Co. v. Al- 
len, 10 Gray (Mass.) 297. 

89. Com. v. Mechanics’ Mut. F. 
Ins. Co., 112 Mass. 192. 

20. In ré People’s Mut. Equitable 
F. Ins. Co., 9 Allen (Mass.) 319. 

91. Baltimore County Mut. F. Ins. 
Co. v. Jean, 96 Md. 252, 53 A 950, 94 
AmSR 570; Jones v. Sisson, 6 Gray 
(Mass.) 288; Hichman v. Hersker, 
170 Pa. 402, 33 A 229; New Hanover 
Mut. F. Ins. Co. v. Scholl, 12 Montg. 
Cor GPa) 78; 

92. Gardner v. Hope Ins. Co, 9 
R. I. 194, 11 AmR 238. 


10 Gray (Mass.) 297. 

94. Smith v. Republic County Mut. 
FI. Ins. Co., 82 Kan. 697, 109 P 390. 

95. Ionia, etc., Mut. FP. Ins.-Co.! v. 
Ionia Cir. Juage, 100 Mich. 606, 59 
NW 250, 32 LRA 481. 

96. Com. v. Mechanics’ Mut. F. 
Ins, .€o., .112 Mass. 192; Com. v. 
Massachusetts Mut. F. Ins. Co., 112 
Mass. 116; Warner v. Delbridge,. etc., 
Co; beto Mich. 590, 68 NW 283; 64 
AmSR 367, 34 LRA 701; Detroit Mfrs. 
Mut.-F. Ins. Co. v. Merrill, 101 Mich. 
393, 59 NW 661; Dewey v. Davis, 82 
Wis. 500, 52 NW 774. 

97% In re Minneapolis Mut. F. Ins. 
Co., 49 Minn. 291, 51 NW 921. 

98. Fayette Mut. F. Ins. Co. v. 
Fuller, 8 Allen (Mass.) 27. 

99. Jackson v. Van Slyke, 44 Barb. 
116 note; Sands v. Sweet, 44 Barb. 
(CN, 3 Yi.) 108 s*Loverr=sCamppbell!” vi 
Adams, 38 Barb. (N. Y.) 132]. 

1. Mich.—Peake v. Yule, 123 Mich. 
675, 82 NW 514; Ionia, ete., Farmers’ 
Mut. F. Ins. Co. v. Otto, 96 Mich. 558, 
56 NW 88, 97 Mich. 522, 56 NW 755. 

N. J.—Doane v. Milville Mut. M. & 
ee uae Co., 450 Note. 274, 17) A 

N. Y.—Bangs v. Gray, 12 N. Y. 477 
[rev 15 Barb. 264]; Rockland, etc., 
Town #. Ins. Co. v. Bussey, 48 App. 
Div. 359, 638 NYS 86. Contra Pratt 
v. Dwelling House Mut. F. Ins. Co., 
7 App. Div. 544, 40 NYS 179 (under 
L. [1880] c 362 § 7, as amended by 
Des sPe 8 8aiice Wii). 

Oh.—Davis v. Sharp, 2 Oh. Dec. 
(Reprint) 197, 2 WestLMonth 40. 

3 Pa.—Snyder v. Groff, 8 Pa. Dist. 

91. 

See Equitable Mut. F. Ins. Corp.’s 
Receiver v. Murray, 131 Ky. 740, 
115 SW 816 (solvent members of 
company in hands of receiver assess- 
able to make up for inability of in- 
selvent members to pay). 

2. Herkimer County Mut. Ins. Co. 
v. Fuller; 14-Barb. (N:-Y.) 373. 

8. People’s Mut. Ins. Co. v. Allen, 
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ment which includes losses that have been paid by 
a previous assessment is invalid,* and an assess- 
ment made to supply a deficiency arising from un- 
collected assessments not made during the existence 
of a member’s policy is invalid as to him.’ An in- 
junction will lie to restrain the making of an 
assessment to pay losses for which the company 1s 
not Hable or to create a fund for any tmproper 


purpose.® 
[§ 124] 8. Power and Duty to Levy Assess- 
ments. The assessment is to be levied by the per- 


son or body charged with that duty by the by-laws 
or fundamental law of the company.’ This 1s 
usually the board of directors.8 As this is a dis- 
eretionary power it cannot be delegated,” although 
a complete ratification of the act of a functionary 
named to levy an assessment would amount to the 
exercise of that discretionary power and hence be 
valid.° The directors are the judges of the prac- 
tical necessity of the levy;!+ but persons other than 
the directors may be called on by the laws of the 
company to determine the necessity.1*7 An assess- 
ment cannot be arbitrarily made;1* a legal necessity 
therefor must exist.1¢ Thus a contested claim for 
a loss does not become such a liability against the 
company as to require an assessment, until it is 
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allowed by the company or established by a court 
of competent jurisdiction.1® If the directors fail 
or refuse to make an assessment to pay a judgment 
on a policy, insured may compel such assessment 
by mandamus.!¢ And where a loss has been proved. 
and adjusted, a suit for specific performance will 
lie against the officers of a voluntary association 
to compel them to levy an assessment to pay such 
loss, in accordance with the association’s express. 
contract with the member.1? In sneh suit the other 
members of the association are not necessary par- 
ties.18 Nor can a money judgment for the amount. 
due be rendered against the association.’® 

[§ 125] 4. Liability to Assessment °*°—a. In 
General. A member of’ a mutual insurance com- 
pany in order to become liable for assessments must 
contract to pay them or assent to some plan for 
levying assessments required by the by-laws or 
constitution of the company or by the statute au- 
thorizing its organization.*+: He cannot be assessed 
for losses sustained before he became a member of 
the company,?? nor for losses occurring after he 
has ceased to be 4 member.?* The company in short 
must show that the loss acerued during the life of 
the policy of the member assessed. But during the 
existence of his policy the insured member is liable 


10 Gray (Mass.) 297; Ionia, ete.) Mich, 488, 68 NW 299, 64 AmSR v. Boggs, 172 Pa. 91, 33 A 349; Sus- 
Farmers’ Mut. F. Ins. Co. v. Ionia | 360; Farmers’ Mut. F. Ins. Co. v.|Quehanna Mut. F. Ins. Co. v .Leavy, 
Cir. Judge, 100 Mich. 606, 59 NW | Chase, 56 N. H. 341. 136 Pa. 499, 20 A 502, 505; Susque- 
250, 32 LRA 481. i, American Guaranty _Fund|hanna Mut F. Ins. Co. v. Stauffer, 


4, Cooper v. Shaver, 41 Barb. (N. 
NEL) pa sh ta 


Mut. Ins. Co. v. Mattson, 100 Mo. A. 
316, 73 SW 365; St. Lawrence Mut. 


P2507 Pa, 446, ot Tad 471; Koehler v. 
Beeber, 122 Pa. 291, 16 A 354: Peo- 


5. Farmers’ Mut. F. Ins. Co. v.| Ins. Co. v. Paige, 1 Hilt. (N. Y.) | ples’ BF. Ins. Co. v, Hartshorne, 90 
Chase, 56 N. H. 341. 430. , Pa. 465; Mutual Valley F. Ins, Co. 
6. Lycoming F. Ins. Co. v. New-|_ 12. Phelps County Farmers’ Mut.| v. Rausch, 1 LegRec 250. ; 
comb, 1 LegChron (Pa.) 9. Ins. Co. v. Johnston, 66 Nebr. 590, Va.—Monger y. Rockingham Home 


7. Farmers’ Ins. Co. v. Borders, 
26 Ind. A. 491, 60 NE 174. 

Form and requisites of assessment 
see infra §§ 136, 137. : 

8. Conn.—Mutual Security Co. v. 
Blumenthal, 86 Conn. 667, 86 A 573. 

Ill.— Williams v. German Mut. F. 
InsicCo., 68 i111. (387. 

Ind.—Farmers’ Ins. Co. v. Borders, 
26 Ind. A. 491, 60 NE 174. 

Iowa.—Ross v. Hawkeye Ins. Co., 
93 Iowa 222, 61 NW 852, 34 LRA 466. 

Me.—Monmouth Mut, F. Ins. Co. v. 
Lowell, 59 Me. 504. 

Mass.—People’s Mut. 
Westcott, 14 Gray 440. 

Pa.—Lycoming F. Ins. Co. v. Lauf- 
fer, 4 LegGaz 153; Hallman v. Gil- 
bertsville Live Stock Ins. Co., 13 
Montg. Co. 59. 

{a] The president being a member 
of the board of directors, there is no 
difference, affecting the validity of 
an assessment, between the provision 
of the charter and by-laws that it 
shall be made by the “board of di- 
rectors” and that of the policy that 
it shall be made by ‘‘the president 
and directors.” Mutual Security Co. 
v. Blumenthal, 86 Conn. 667, 86 A 


Ins. Co. v. 


573, 
[b] All assessments must be 
levied by a majority vote of the 


board of directors. Monmouth Mut. 
F. Ins: Co. v. Lowell, 59 Me. 504. 

[cl An assessment made by an 
illegally elected board of directors is 
void. People’s Mut. Ins. Co. v. West- 
cott, 14 Gray (Mass.) 440. 

{d] An assessment notice showing 
that the assessment had been made 
by the “company” is valid, as this 
term is synonymous with “board of 
directors.” Williams v..German Mut. 
Hay bust -Co,, 68 1115-387, 

9. Farmers’ Milling Co. v. Mill 
Owners’ Mut. F. Ins. Co., 127 Iowa 
314, 103 NW 207; Farmers’ Mut. F. 
Ins. Co. v. Chase, 56 N. H. 341. 


10. Citizens’ Mut. F. Ins. Co. v. 


Sortwell, 10 Allen (Mass.) 110; John-| Y. 541 


son v. Farmers’ Mut. F. Ins. Co., 110 


92 NW 576. ; 

13. American Ins. Co. v. Schmidt, 
19 Iowa 502; Sparks v. McCreery, 
61 App. Div. 402, 70 NYS 610. 


14. Warner v. Beem, 36 lowa 385; 
American Ins. Co. v. Schmidt, 19 
Iowa 502; Pacific Mut. Ins. Co. v. 


Guse, 49 Mo. 329, 8 AmR 132. 

[a] Rule applied.—Under a stat- 
ute providing for the assessment 
of premium notes by the directors 
of a mutual fire insurance com- 
pany to meet the losses, expenses, 
and other liabilities of the com- 
pany, the directors have power to or- 
der such assessment, although all 
insurance losses have been paid by 
the guarantors provided for in such 
statute. American Guaranty Fund 
Mut. Ins. Co. v. Mattson, 100 Mo. A. 
316, 73 SW 365. 

Burden of proof see infra § 145, 

15. Decker v. Righter, 9 Kan, A. 
431, 58 P 1009. 

16. Perry v. Farmers’ Mut. F. Ins. 
Assoec., 189 N. C. 374, 51 SH 1025, 
111 AmSR 791, 2 LRANS 165. 

17. Kimball v. 
Fire Assoc., 67 

18. Kimball 
Fire Assoc., 67 


Lower Columbia 
Or. (249) 135) Pst. 
v. Lower Columbia 
Ory 249, espe est te 

19. Kimball vy. Lower Columbia 
Fire Assoc:, 67 Or, 249, 1185 P 877. 

g 20. What law governs see supra 

25. 

21. Beaver State Merchants’ Mut. 
Poer tik Assoc. v. Smith, (Or.) 192 P 

22. Md.—Baltimore County ‘Mut. 
KF. Ins. Co, v. Jean, 96 Md. 252, 53 A 
950, 94 AmSR 570. 

Mass.—Long Pond Mut. F. Ins. Co. 
v. Houghton, 6 Gray 77. 

Mich. — Detroit Manufacturers’ 
Mut. F. Ins. Co. v. Merrill, 101 Mich. 
393, 55 NW 661. 

Minn.—Swing v. H. C. Akeley Lum- 
ber Co., 62 Minn. 169, 64 NW 97. 

Miss.—Planters’ Ins. Co. v, Com- 
fort, 50 Miss. 662. 

N. Y.—Sands v. Lilienthal, 46 N. 


Pa.—Capital City Mut. F. Ins. Co. 


put F. Ins. Co., 96 Va. 442, 31 SE 


Wis.—Davis v. Par i 
488, 52 NW 771. oP eat aoa 

Ont.—Beaver, etc., Mut. F. Ins. Co. 
M5 apireet ae U: a C. P. 304; Green 
. er, etc., ut. EF. Ins. i 
U. C. Q. B. 78. es 

ue.—Meunier v. L é 
Pi v. Luaprés, 47 Que. 

{a] However, under a statute re- 
lating to codéperative companies, au- 
thorizing the directors to borrow 
money to pay a loss and to make an 
estimate of the sum necessary to pay 
losses and expenses for the current 
year and supply any deficiency in 
the preceding year, and assess the 
amount at such times as would be 
most advantageous to the company, 
it was held that a “deficiency in the 
preceding year” embraced outstand- 
ing claims not paid when the year 
closed, including money borrowed to 
pay losses, and was not confined to 
claims originating in the preceding 
year, and the company could levy 
an assessment to extinguish all 
claims and deficiencies for which it 
was liable, as well as to supply 
funds for the current year, although 
it would bind new members for 
previous debts and would relieve 
persons who were members when 
the old debts were incurred, but 
had subsequently dropped out. Skan- 
Pree eens er “ American Un- 

writers Eins," ‘Co. 61: isc. 

114 NYS 200. pete ra 

— Bee infra §§ 127-130. 

M nd.—Hashagan v. 
42 Ind. 330. Tay ia a 

Miss.—Planters’ Ins. Co. v. Com- 
fort, 50 Miss. 662. 

N. H.—Great Falls Mut. F. Ins. 
Co. v. Harvey, 45 N. H. 292; Atlan- 
tic Mut. F. Ins. Co. v. Young, 38 N. 
H. 451, 75 AmD 200. 

N. _J.—Stewart v. Northampton 
Mut. Live Stock Ins; Co., 38 N. J. L. 
436 [aff 39 N. J. L. 486]. 

N. Y.—Sparks v. McCreery, 61 App. 
Div. 402, 70 NYS 610; Raegener v. 


aa ae 5 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 125-126] 


for his proportion of every loss arising,?5 although 
the assessment is not made until after expiration 
of the policy;?° and such liability is not affected 
by a provision in the articles of incorporation 
exempting the private property of members from 
lability for corporate debts.27 Where, however, 
the risk never attaches because the contract of in- 
surance is not consummated or is invalid for breach 
of warranty or otherwise, there is no liability for 
assessments,?5 although it has been held in some 
eases that insured cannot set up as a defense his 
own misrepresentations when insurer has elected to 
waive them;?? and in others that an insured who 
represents that he owns the property is estopped 
thereafter to deny his ownership in order to defeat 
liability for assessments,?° at least where there has 
been no surrender of the policy.?1_ One who receives 
and holds a policy issued on his application will 
be estopped to deny liability for assessments.32 So 
where a policy on the mutual plan has been issued 
in good faith and accepted by insured, he will be 
estopped to claim that he is not a member of the 
company, and hence not liable to assessment, mere- 
ly because he did not sign the constitution of the 
company.*? When other consideration has passed, 
beyond the mere execution of the invalid policy, 
the fact of the policy’s invalidity does not show 
want of consideration.*4 If an assessment other- 
wise valid is also levied on those who were not 
members when the loss accrued it remains valid 
in part, although void as to such members.*> Where 
a company is doing business in a particular locality 


Willard, 44 App. Div. 41, 60 NYS 478; 


FIRE INSURANCE 


Contract held consummated. 
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without complying with the Jaw, members taking 
out policies in that locality are not liable to assess- 
ment.%6 

[§ 126] b. Fraud of Insurer. In the absence of 
facts creating an estoppel,” fraudulent representa- 
tions by a mutual insurance company or its agents 
whereby insured is induced to take out a policy 
will relieve him from liability on his premium or 
deposit note.2& It has been held, however, that the 
agent must have had authority from the company to 
make the representation,®® and that, where the pol- 
icy stipulates that a person forwarding applications 
or receiving premiums is the agent of insured and 


not of the company, the fraudulent representations 


of such person are no defense to the liability for 
assessments.*° The fraudulent representations need 
not be made directly to insured if insurer made 
them intending that they should be repeated or gen- 
erally acted upon.*! Illiteracy of insured is an ex- 
cuse for reliance upon the agent’s statements as 
to the nature of the policy;4? but the mere opinion 
of the agent is insufficient to consolidate fraud.** 
So oral statements by the agent as to what future 
assessments will be, in contradiction of the pro- 
visions of the policy, do not amount to a fraud.‘ 
If insured wishes to assert the fraud he must do 
so seasonably, however, and cannot after receiving 
the benefit of the insurance set up the fraud by 
way of defense to his lability on his premium 
note, after the rights of innocent parties have 
intervened,*® as by the issuance of other pol- 
icies subsequent to the date of the one in ques- 


421, 77 AmD 266; Minnesota Farm- 


Dovendorf v. Beardsley, 23 Barb. 656. 
Pa.—Columbia F. Ins, Co. v. Bol- 

ton, 2 Pearson 222. 
S. C.—South Carolina Mut. Ins, 

Co. v. Price, 67 S. C.. 207,45 SH.173: 

Va.—Greenhow v. Buck, 5 Munf. 
(19 Va.) 263, 

W. Va.—Swing v. Parkersburg Ve- 
neer, etc., Co., 45 W. Va. 288, 31 SH 
926; Swing v. Bentley, ete. Furni- 
ture Co., 45 W. Va. 283, 31 SE 925. 

Que.—Clément v. Rhéaume, 44 Que. 


Super. 233. 
25. Mass.—Citizens’ Mut. F. Ins. 
Mut. 


Co. v. Sortwell, 10 Allen 110. 

Mo.—Boone County Home 
Ins. Co. v. Anthony, 68 Mo. A. 424; 
Merchants’, etc., Ins. Co. v. Linchey, 
3 Mo. A. 588, 

Nebr.—Morgan v. Hog Raisers’ 
sone Ins. Co., 62 Nebr. 446, 87 NW 
145. 

N. H.—New Hampshire Mut. F, 
Ins. Co, v..Rand,.24°N. HH. 428. 

N. Y.—Skaneateles Paper Co. Vv. 
American Underwriters’ F. Ins. Co., 
61 Misc. 457, 114 NYS 200. 

Pa.—Stockley v, Schwerdfeger, 19 
Pa. Super. 289; Stockley v. Riebe- 
nack, 12 Pa. Super. 169; Snyder v. 
Groff; 8° "Pa: Dist, 291. 


[a] Town and county codpera- 


‘tive companies.—Right to assess not 


affected by failure of member to give 
undertaking for payment of assess- 
ment where requirement is waived 
by company. Skaneateles Paper Co. 
vy. American Underwriters’ F. Ins. 
Co., 61 Mise. 457, 114 NYS 200. 

26. See infra § 127. : 

27. Montgomery County Farmers 
Mut. Ins. Co. v. Milner, 90 Iowa 685, 
57 NW 612. 

28. Doe a Vv. 
ns. Co., 28 Ind. 64. 
: Babs Sent det, Mus F. Ins. Co. 
v. Roessle, 1 Gray : 

Mo.—Mound City Mut. F. & .M. 
Ins. Co. v. Curran, 42 Mo. 374. 

N. Y.—Frost v. Saratoga Mut. Ins. 
Co., 5 Den. 154. 

N. D.—Montgomery Vv. 
12 N. D. 385, 96 NW 327. : 

Pa.—Columbia Ins. Co. v. Mullin, 4 


LegOp 572. 


Sinnissippi 


Whitbeck, 


[a] ‘ 
—Where defendant received a policy 
from a codperative fire insurance 
company, which he returned to be 
changed to include more property, 
and the. secretary of the company 
swore it was returned to defendant 
after such alteration was made, 
which defendant denied, but contin- 
ued to pay assessments until the one 
sued for, defendant was a member of 
the company, and subject to _liabili- 
ties as such. Rockland, etce., Town F, 
Ins. Co. v. Bussey, 48 App. Div. 359, 
63 NYS 86. 

29. Huntley v. Perry, 38 Barb. 
(N. Y.) 569; Beeber v. Thomas, 4 Pa. 
Co. 192. : 

Waiver of grounds for forfeiture 
see infra § 128. 

30. Nelson v. Farm Property Mut. 
Ins. Assoc., 127 Iowa 608, 103 NW 
966; New England Mut. F. Ins. Co. 
vy. Belknap, 9 Cush. (Mass.) 140. 

31. New England Mut. F. Ins. Co. 
yv. Belknap, 9 Cush. (Mass.) 140. __ 

32. Richards v. Hale, 24 Oh. Cir. 
Ct. 468. : : 

33. Richards v. Louis Lipp Co., 69 
Oh. St. 359, 69 NE 616, 100 AmSR 
aS, 

: 34. Howard v. Palmer, 64 Me. 86. 

35. Long Pond Mut. F. Ins. Co. v. 
Houghton, 6 Gray (Mass.) 77. 

36. Skaneateles Paper Co. Vv. 
American Underwriters’ F. Ins. Co., 
61 Misc. 457, 114 NYS 200. 

[a] Mlustration.—If a county co- 
operative insurance company extends 
its business into new counties with- 
out having one million dollars of in- 
sured property for each new county, 
as expressly required by Insurance 
Law (lL. [1898] p 1506 ¢ 654) § 278, 
as amended, the members taking pol- 
icies upon property situated in the 
new counties cannot be compelled to 
pay assessments. Skaneateles Paper 
Co. v. American Underwriters F. Ins. 
Co., 61 Mise. 457, 114 NYS 200. 

37. See infra notes 45-48. 

38. Heller v. Crawford, 37 Ind. 
279; Boland v. Whitman, 33 Ind. 64; 
Keller v. Equitable F. Ins. Co., 28 
Ind. 170; Brown v. Donnell, 49 Me. 


| note. 


ers’ Mut. Ins. Co. vy. Djonne, 127 Minn. 
274, 149 NW 371; Capital City Mut. 
ry dame: Co. v. Boggs, 172 Pa. 91, 33 A 

{a] Tllustration.—In an action to 
recover an assessment, insured may 
show that four months before the 
policy was issued insurer’s general 
agent falsely represented that there 
were no unpaid losses whereas the 
losses for which such assessment is 
made then existed. Columbia Ins. 
Co. v. Baldwin, 4 Walk. (Pa.) 402. 

[b] False statements as to sol- 
vency of insurer.—Brown v. Donnell, 
49 Me. 421, 77 AmD 266. 


39. Hackney v. Alleghany Mut. 
Ins. Co., 4 Pa. 185; Pennsylvania 
Cent. Ins. Co. v. Kniley, 2 Pearson 
(Paz) #229, 


40. Shawmut Mut. F. Ins. Co. v. 
Stevens, 9 Allen (Mass.) 832 [dist 
Fogg yv. Griffin, 2 Allen (where the 
policy contained no such condition) ]. 

41. Sunbury F. Ins. Co. v. Hum- 
ble, 100 Pa. 495. 

42. Keller v. Equitable F. Ins. Co., 
28 Ind. 170. 

43. Corey v. Sherman, 96 Iowa 
114, 64 NW 828, 32 LRA 490; Farm- 
ers’ Mut. F. Ins. Co. v. Marshall, 29 
Vt. 23. . 

44. Lycoming F. Ins. Co. v. Lang- 
ley, 62 Md. 196; Farmers Mut. F. Ins. 
Co. v. Chase, 56 N. H. 341; Mansfield 
v../ Cincinnati. Ice..Co.,,, 11, ;Oh, ,Dec. 
(Reprint) 617, 28 CincLBul 113; 
Jacobs v. Susquehanna Mut. F. Ins. 
Co., 42 LegInt (Pa.) 227. 

45. Sherman v. Frasier, 112 Iowa 
236, 88 NW 886; Dwinnell v. Felt, 90 
Minn. 59, °95 .N;We, 579; - Kramer .on. 
Boggs, 5 Pa. Super. 394. 

{a] If insured has failed to as- 
sert a variance between the policy 
and his contract with insurer and 
has had the benefit of the policy as 
it stood, he will be estopped to set 
up the defense in an action on the 
Susquehanna Mut. F. Ins. Co. 
v. Swank, 102 Pa. 17. 

46. Capital City Mut. F. Ins. Co. 
Vem BOCES Su Ae OL ako oietk OLS 
Moore v. Lichtenberger, 26 Pa. Super. 
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tion.47 In such case nonpayment of assessments on 
the poliey is not such a repudiation of the contract 
as will relieve insured from liability.** 

[§ 127] c Termination of Liability—(1) In 
General. A member of 2 mutual company is not 
liable to assessment for losses occurring after he 
has ceased to be a member by cancellation of his 
policy or otherwise.*® But he is still assessable for 
losses arising prior to that time, to the amount of 
his deposit note,®° and an officer of the company 
cannot, by giving insured a release in full, relieve 
him from liability for an additional assessment to 
pay losses and expenses which the prior assessment 
was insufficient to discharge.®! A complete bona. 
fide settlement, however, by which insured on pay- 
ing his supposed share of outstanding losses 1s per- 
mitted to withdraw, has been held to release him 
from all liability, although deficiencies or mistakes 
be afterward discovered.°2 A notice that insured 
desires to withdraw, given to the agent through 
whom the insurance was effected, he not being the 
agent of the company for that purpose, is not a 
surrender which will terminate liability to assess- 
ment.°? 

The insolvency of a mutual company does. not 
relieve a member from liability to assessment for 


268; Schofield v. Hayes, 17 Pa. Super. 
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rior losses.°4 : 

[§ 128] (2) Forfeiture of Policy. While it 
was held in an early case that the obligation of 
insured to pay an assessment did not cease in con- 
sequence of a forfeiture of his policy by his own 
neglect,°° it is now the rule that a forfeiture which 
will relieve a company from liability on the policy 
will ordinarily relieve insured from future liability 
on his premium notes; not, however, for pre- 
miums past due.®? However, it has been held in 
some jurisdictions that insured cannot set up as a 
defense his own default when insurer has elected 
to waive it.58 So it has been held that insured 
eannot encumber the property in violation of the 
terms of the policy and then claim release from 
liability because of his own wrong.®® A vote by a 
mutual company to the effect that if the assessments 
on a premium note are not punctually paid the 
policy will be suspended will not relieve insured 
from liability in his note unless he assents thereto.® 

[§ 129] (3) Assignment of Policy. Upon a 
complete assignment the assignee becomes liable for 
assessments and the assignor is discharged,®? and 
his lability does not revive on a reassignment to 
him as security for a debt.°? Buf the assignee is 
not liable for prior assessments unpaid by the as- 


110; Sparks v. Flaccus Glass Co., 16 
Pa. Super. 119; Kramer v. Boggs, 5 
Pa. Super. 394; People’s Mut. F. Ins. 
Co. v. Bergstresser, 1 Pa. Dist. 771, 


11 Pa. Co. 646; Sparks v. Vitale, 44, 


WklyNC (Pa.) 150. 

47. See cases supra note 46. 

43, Capital City Mut. F. Ins. Co. 
v, Boges, 172 Pa. 91, 33 A 349. 

49. lIowa.—Nelson v. Farm Prop- 
erty Mut. Ins. Assoc., 127 Iowa 6038, 
103 NW 966. 

Me.—yYork County Mut. F. Ins. Co. 
v. Turner, 53 Me. 225. 

Md.—Baltimore County Mut. 'F. 
Ins. Co. v. Jean, 96 Md. 252, 53 A 
950, 94 AmSR 570. 

Mich.—Tolford v. Church, 66 Mich. 
431, 33 NW 913. 

Mo.—Settle v. Monroe County 
Farmers’, etc., Co-op. Ins. Assoc., 150 
Mo. A. 520, 181 SW 136; Langworthy 
v. Saxony Mills, 72 Mo. A. 363. 

N. J.—Columbia F. Ins; Co. v. Kin- 
yon, 37 N.-J2L. 33: 

N. Y.—Patrons of Industry F. Ins. 
Co. v. Harwood, 64 App. Div. 248, 72 
NYS 8; Campbell v. Adams, 38 Barb. 
132, 

Pa.—Akers v. Hite, 94 Pa. 394, 39 
AmR 1792; Stockley v. Riebenack, 12 
Pa. Super. 169; Matten v. Lichten- 
walner, 6 Pa. Super. 575. 

But see People’s Mut. Ins. Co. v. 
Allen, 10 Gray (Mass.) 297 (an as- 
sessment held valid, although based 
on a computation of losses from 
month to month without regard te 
the fact that policies expired at vari- 
ous times during each: month, such 
computation including in the losses 
chargeable on each policy those of 
the entire month in which it expired 
and excluding those of the month in 
which it began). 

fa] ‘ 
ment.—Brown v. Frailey, 15 Pa. Dist. 
146. 

50. Conn.—Mutual Security Co. v. 
Blumenthal, 86 Conn. 667, 86 A 573. 

Ill.—Pioneer Furniture Co. v. Lang- 
worthy, 84 Ill. A. 594; Mallen v. 
Langworthy, 70 Ill. A. 376; Farwell 
v. Parker, 59 Ill. A. 43. 

Mass.—Com. v. Mechanics’ Mut. F. 
ans, Co... 112 > Mass.") 192° “Com. Nn. 
Massachusetts Mut. F. Ins. Co., 112 
Mass. 116; Hamilton Mut. Ins. Co. v. 
Parker, 11 Allen 574; Fayette Mut. F. 
ins. Co. v. Fuller, 8 Allen 27; Marble- 


Rescission by mutual agree- | 


head Mut. Ins. Co, v. Underwood, 3 | Brien 6 ‘Cranch..(U48))/192,'3, L..eadsto5. 


Gray 210. 

Mich.—Patrons’ Mut. F. Ins. Co. v. 
Butler, 193 Mich. 648, 160 NW 402; 
Peake v. Yule, 123 Mich. 675, 82 NW 
514; Detroit Manufacturers’ Mut. F. 
Ins. Co. v. Merrill, 101 Mich. 393, 59 
NW 661; Ienia, etc., Farmers’ Mut. 
F. Ins. Co. v. Otto, 96 Mich. 558, 56 
NW 88, 97 Mich. 522, 56 NW _ 755; 
Tolford vy. Church, 66 Mich. 431, 33 
NW 918. 

Mo.—St. Louis Mut. F. & M. Ins. 
Co. v. Boeckler, 19 Mo. 135; Boone 
County Home Mut. Ins. Co. v. An- 
thony, 68 Mo. A. 424. 

N. Y.-—Sands v. Hill, 42 Barb. 651 
fafi 55 Ni else 

Pa.—Susquehanna Mut. ¥. Ins. Co. 
vi Mardorfje(152) Pat 22ne25. A 284° 
Billmeyer v. People’s F. Ins. Co., 1 
Walk. 5380; Backenstoe v. Kline, 31 
Pa. Super. 268; Brown v. Spackman, 
29 Pa. Super. 638; Sparks v. Flaccus 
Glass Co., 16 Pa. Super. 119; Stockley 
v. Hartley, 12 Pa. Super. 628; Stock- 
ley v. Riebenack, 12 Pa. Super. 169; 
Matten v. Lichtenwalner, 6 Pa. Super. 
575; Brown v. Frailey, 15 Pa. Dist. 
146; Susquehanna Mut. F. Ins. Co. v. 
Sprenkle, 13 YorkLegRec 121. 

See Re Saugeen Mut. F. Ins. Co., 19 
Ont. 417 (statute providing for re- 
turn of premium note forty days 
after expiration of term of insurance 
where all losses chargeable to such 
note have been paid). 

{a] Particularly is this true as to 
losses unadjusted at the time of can- 
cellation. Susquehanna Mut. F. Ins. 
Co. v. Mardorf, 152 Pa. 22, 25 A 234. 


51. Peake v. Yule, 123 Mich. 675, 
82 NW 514. 
52... Union? (Mute? Bi) Ins: Co. cv; 


Spaulding, 61 Mich. 77, 27 NW 860; 
Langworthy v. Saxony Mills, 72 Mo. 
A. 363; Hyde v. Lynde, 4 N. Y. 387; 
Patrons of Industry F. Ins. Co. v. 
eV eg 64 App. Div. 248, 72 NYS 


5. Buckley vy. Columbia Ins. Co., 
83 Pa. 298. % 


54. Carey v. Nagle, 5 F. Cas. No. 
2,403, 2 Abb. 156, 2 Biss. 244; How- 


ard v. Hinckley, etc., Iron Co., 64 Me. 


93; Com. v. Massachusetts Mut. F. 
Ins. Co., 112 Mass. 116; People’s Mut. 
F. Ins. Co. v. Bergstresser, 1 Pa. 
Dist. 771, 11 Pa. Co. 646. And see 
generally Insurance [22 Cyc 1422]. 
55. Korn v. Virginia Mut. Assur. 


Iowa.—Nelson v. Farm Prop- 
erty Mut. Ins. Assoc., 127 Iowa 603, 
103 NW 966; Keenan vy. Missouri 
State Mut. Ins. Co., 12 Iowa 126. 

Ma.—Stockley v. Benedict, 92 Md. 
825, 48 A 59. 

Mass.—Fayette Mut. F. Ins. Co. v. 
Fuller, 8 Allen 27. 

N. Y.—Tuckerman y. Bigler, 46 
Barb. 375. 

Oh.—Mansfield v. Franklin Furni- 
ture Col, 12Ohs Cir GES 222) 420h- 
Cir. Dec. 473. 

Or.—Mutual Fire Co. v. Maple, 60 
Or. 359, 119 P 484, 388 LRANS 726. 

Pa.—Columbia Ins. Co. vy. Buckley, 
83 Pa. 293, 24 AmR-172. 

Va.—vVirginia Mut. Assur. Soc. v. 
Holt, 29 Gratt. (70 Va.) 612. 

57. Nelson v. Farm Property Mut. 
Ins. Assoc., 127 Iowa 603, 103 NW 
966; Iowa State Ins. Co. v. Prossee, 
11 Iowa 115; Marblehead Mut. F. Ins. 
Co. v. Underwood, 3 Gray (Mass.) 
210; National Ins. Co. v. Irwin, 1 
Disn. 430, 12 Oh. Dec. (Reprint) 714. 

58. Susquehanna Mut. F. Ins. Co. 
v. Leavy, 136 Pa. 499, 20 A 502, 505; 
Columbia Ins. Co. v. Buckley, 83 Pa. 
293, 24 AmR 172; Dettra v. Sax, 3 
LackJur (Pa.) 198. 

59. Nelson v. Farm Property Mut. 
ir Assoc., 127 Iowa 603, 103 NW 

60. New England Mut. F. Ins. Co. 
v. Butler, 34 Me. 451, 454. 

“The policy and the note were in- 
dependent contracts, neither could be 
Suspended or rescinded by one party 
without the consent of the other.’ 
New England Mut, F. Ins. Co. v. But- 
ler, supra. 

61. Requisites, validity and effect 
of assignment generally see infra 


§§ 150-157. 

62. .Cumings v. Hildreth, 117 
Mass. 309; Com. v. Massachusetts 
Mut. F. Ins. Co., 112 Mass. 116; Bow- 
ditch Mut. F. Ins. Co. v. Buffum, 2 
Gray (Mass.) 550; Cleveland v. Clap, 
5 Mass, 201; New Hampshire Mut. F. 
Ins: Co. vv. Hunt, 30 oN. big eat 9s 

[a] This is particularly true if 
the assignee has expressly agreed to 
become liable for all assessments 
thereafter levied. New Hampshire 
Mat .. Ins. Coy vy. Eiunt, 307 IN. oH. 

63. Miner v. Judson, 2 Lans. (N. 
i) BOOS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbe.. 
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signor, when the company has consented to a trans- 
fer of the policy.®* 

{§ 180] (4) Transfer or Destruction of Prop- 
erty. The destruction of the property does not re- 
heve insured from liability to assessment on his 
premium note during the term for which he was 
insured.®> Where insured severs his relation with 
the company by an alienation of the property in- 
sured, he is not lable to assessment for losses 
occurring thereafter,®°* although he may be estopped 
to set up this defense where others have insured 
on the faith of his liability to assessment.6? But 
if a surrender or cancellation of the.policy °8 and 
payment of all prior assessments ® is required in 
order to effect a release, insured remains liable to 
assessment until such surrender and payment. In 
some jurisdictions it is held that on the death of in- 
sured the lability to assessment on the premium 
note ceases and does not attach to the heirs,?° while 
in others it is held that the devolution of the 
property by death is not an alienation which will 
terminate the insurance.” 

[§ 131] d. Restriction of Assessment to Same 
Class of Risk.’2 A mutual insurance company has 
ordinarily no right to divide its risks and capital 
into classes and restrict the liability upon premium 
or stock notes to the class in which they are 
placed. The insured has the right to call upon 


icies on cash 
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the whole capital of the company and reyuire an 
assessment upon all such notes.7* If, however, the 
charter permits a separation of risks into classes 
the obligations and rights of the members in the 
different classes may be kept separate and a mem- 
ber be liable only for losses arising in his division, 
as well as able only to enforce payment of a loss 
he may sustain against the members of his class,7* 
provided that the loss may be fully paid by assess- 
ments within that class.7° A note given upon the 
‘fannual interest’? plan, which is not assessable 
until other notes given on another plan have paid 
an amount equal to the interest paid on notes of 
this class, is assessable in the first instance on de- 
fault in the payment of interest.7¢ 

[§ 132] e. Cash Policies Issued by Mutual Com- 
panies—(1) Liability of Holders to Assessment. 
Mutual insurance companies may be authorized by 
statute to insure on the cash plan.77 The liability 
of one so insured is limited to the amount of the 
cash premium, and he cannot be further assessed 
for losses occurring during the term for which he 
has paid."® But when a provision that insured 
shall pay assessments in addition to cash premiums 
is made a part of the consideration for the policy, , 
an acceptance of the policy is equivalent to a 
promise to make such payments,” and the mere fact 
that a lesser sum was paid in advance would not 


does not determine that transaction 


64 Brannin v. Mercer County Mut. 
Bins Conn28°N. 1S.) -9:2% 

[a] Failure of assignee to pay 
such assessments will not result in 
a forfeiture of a policy that pre- 
scribes such a penalty. Brannin v. 
Mercer County Mut. F. Ins. Co., 28 
NG del 92: ; 

65. Boot, etc., Manufacturers Mut. 
¥F, Ins. Co. v. Melrose Orthodox Cong. 
Soc., 117 Mass. 199; Swanscot Mach. 
Co. v. Partridge, 25 N. H. 369; New 
Hampshire Mut. F. Ins. Co. v. Rand, 
24 N. H. 428; Banes v. Skidmore, 21 
N. Y. 136 faff 24 Barb. 29]; Thropp 
v. Susquehanna Mut. F. Ins. Co., 125 
Pa. 427, 17 A 4738, 11 AmSR 909. 

66. Boland v. Whitman, 33 Ind. 
64; Indiana Mut. F. Ins. Co. v. Con- 
ner, 5 Ind. 170; Indiana Mut. F. Ins. 
Co. .v. Coquillard, 2 Ind. 645; Miner 
v. ‘Judson, 2 Hun (N. Y.) 441, 5 
Thomps. & C. 46; Huntley v. Beecher, 
30 Barb. (N. Y.) 580; Wilson v. Trum- 
DiUlieaoritalH. ins. Coy, Hloe Pas 3i2,; 
Columbia Ins. Co. v. Mullin, 4 LegOp 


(Pa.) 572; Niagara Dist. Mut. F. 
inseiCo shy. wGordon;, 29 1. C. C. PB. 
611. 


67. Beeber v. Thomas, 4 Pa. ‘Co. 
2. 
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68. Me—yYork County Mut. F. 
Ins. Co. v. Turner, 53 Me. 225. 

Mass.—Cumings v. Sawyer, 117 
Mass. 30; Com. v. Massachusetts 
Mut. F. Ins. Co., 112 Mass. 116. 

N. H.—Atlantic Ins. Co. v. Goodall, 
Bb ON. AE. 328%. 

N. Y.—Huntley v. Beecher, 30 Barb. 
580. 

Pa.—Thropp v. Susquehanna Mut. 
#2 Ins: Co.;.125 Pa./427, 17°A 473, 11 
AmSR 909; State Mut. F. Ins. Co. v. 
Keefer, 9 Pa. Super. 186, 43 WklyNC 
449, 

69. Indiana Mut. F. Ins. Co. v. 
Conner, 5 Ind. 170; Indiana Mut. F. 
Ins. Co. v. Coquillard, 2 Ind. 645; 
Atlantic Ins. Co. v. Goodall, 35 N. H. 
328; Hyatt v. Wait, 37 Barb. (N. Y.) 
29: 

70. Pickneyville Mut. F. Ins. Co. 
v. Kimmel, 59 Ill. A. 532. 

71. Columbia Ins. Co. v. Mullin, 4 
LegOp (Pa.) 572. See Shirley v. Mu- 
tual Assur. Soc., 2 Rob. (41 Va.) 705 
(widow of member becomes liable 
from time dower is assigned). And 
see infra § 305. 

72. Mutual company issuing pol- 


plan see infra §§ 132, 
133 : 


73. Fitzpatrick v. Troy Ins. Co., 
9 F. Cas. No. 4,844, 5 Biss. 48; Alma 
Gin, ete., Co. v. Peeples, 145 Ga. 722, 
89 SE 820; People’s Equitable Mut. 
F. Ins. Co. v. Arthur, 7 Gray (Mass.) 
267. See Merchants’, etc., Ins. Co. v. 
Linchey, 3 Mo. A. 588 (general as- 
sessment may be made on all notes, 
to their full amounts, without regard 
to classes). 

74, Kan.—Naill v. Kansas Farm- 
ers’ F. Ins. Co., 47 Kan. 223, 27 P 
854; Kansas Farmers’ Mut. F. Ins. 
Co. v. “Amick, 45 Kan. 738, 26 P 944; 
Kansas Farmers’ Mut. F. Ins. Co. v. 
Amick, 45 Kan. 74, 25 P 211. 

Me.—Atlantic Mut. F. Ins. Co. Vv. 
Moody, 74 Me. 385. 

Mass.—Citizens’ Mut. F. Ins. Co. v. 
Sortwell, 8 Allen 217. 

N. H.—Judkins v. Union Mut. F. 
Ins. Co.,/39 Ne HB. 172. 

N. J.—Doane v. Millville Ins. Co., 
45 N. J. Eq. 274, 17 A 625. 

N. Y.—Sands v. Boutwell, 26 N. Y. 
233% 

Wis.—Allen v. Winne, 15 Wis. lS 
Kelly v. Troy F. Ins. Co., 3 Wis. 254. 

75, Sands v. Sanders, 28 N. Y. 416; 
White v. Ross, 4 Abb. Dec. (N. Y.) 
589, 15 AbbPr 66; White v. Havens, 
4 Abb. Dec. (N. Y.) 582, 20 HowPr 
177; Sands v. .Boutwell, 26 N. Y. 233 
[overr in effect Thomas v. Achilles, 
16 Barb. (N. Y.) 491]. 

[a] Where one class is a “hazard- 
ous department” and a premium note 
is in that department, the maker is 
first liable to contribute for losses in 
that department; but if the losses do 
not exhaust such note what is left is 
applicable to the payment of. losses 
in the other departments during the 
running of the policy. Sands v. San- 
ders, 28 N. Y. 416, 26 N. Y. 239, 25 
HowPr 82. 

76. Susquehanna Mut. F. Ins. Co. 
v. Leavy, 136 Pa. 499, 20 A 502, 505; 
Crawford v. Susquehanna Mut. F. 
Ins. Co., 9 Pa. Cas. 502, 12 A 844. 

77, Hays v. Lycoming F. Ins. Co., 
98 Pa. 184; Schimpf v. Lehigh Valley 
Mut: Ins, Co,, 86 Pa. 373; Moore v. 
Lichtenberger, 26 Pa. Super. 268; 
Wetmore y. McHlroy, 96 S. C. 182, 80 
SE 266, AnnCas1916B 79. See Davis 
v. Parcher, 82 Wis. 488, 52 NW adckeah 
(payment of whole premium in cash 


‘companies.—(1) 


is not one of mutual insurance). And 
see cases infra notes 78-82. 

{a] Statute held constitutional 
Lycoming F. Ins. Co. v. Newcomb, 1 
LegChron (Pa.) 8. 

78. N. Y.—Skaneateles Paper Co. 
v. American Underwriters’ F. Ins. 
Co., 61 Misc. 457, 114 NYS 200. 

Oh.—Ohio Mut. Ins. Co. v. Marietta 
Woolen Factory, 3 Oh. St. 348. ‘ 

Or.—Beaver State Merchants’ Mut. 
Fa Ins. Assoc. v. Smith, 192 P 

Pa.—Schimpf v. Lehigh Valley 
Mut. Ins. Co., 86 Pa. 373. 

S. C—Wetmore vy. McElroy, 96 S. 
C. 182, 80 SE 266, AnnCas1916B 79 
[aff by a divided court]. 

Wis.—Davis v. Parcher, 
488, 52 NW 771. 

[a] Town and county codperative 
C While mutual fire 
insurance companies organized un- 
der Insurance Law (Ll. [1892] p 1973 
c 690) §§ 110-137, as amended, may 
issue a policy for a fixed sum with- 
out liability for further assessment 
under § 116 (p 1977), providing that 
they may receive from an insured the 
whole amount of the premium in cash 
without subjecting him to any other 
liability, town and county codpera- 
tive insurance companies organized 
under §§ 260-279 (p 2029) are given 
no such right. Skaneateles Paper Co. 
v. American Underwriters F. Ins. Ca., 
61 Mise. 457, 114 NYS 200. (2) 
Where a policy of a county codpera- 
tive insurance company in connection 
with the by-laws printed on the back 
thereof disclosed to one familiar with 


82 Wis. 


1the statute under which it was or- 


ganized, and which was mentioned in 
the by-laws, that the company was a 
cobperative company, the fact that 
applications for insurance which con- 
tained a promise of the insured to 
pay his pro rata share of losses sus- 
tained by other members were not 
signed by the applicants, but were 
generally signed by the agent using 
the applicants’ names, did not re- 
lieve the applicants from their obli- 
gations to so pay. Skaneateles Paper 


Co. v. American Underwriters F. 
Ins... Cog) 6hy disc: 45%, 144) NYS 
200 


“"79. Whipple v. United F. Ins, Co., 
20 R. I. 260, 38 A 498, 
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prevent the assessment on a premium note of larger 
sums to pay subsequent losses.*° Where a mutual 
company issues a policy in standard form, and there 
is nothing to show that it was issued on the mutual 
plan, the extent of .the lability of insured is the 
amount of the premium and he is not liable to 
assessment for losses.81 But where the policy states 
on its face that insurer is a mutual company, ana 
that insured assumes an additional liability equal 
to the premium named, he is liable to assessment 
notwithstanding the policy was represented to be 
a stock policy.®? 

[§ 133] (2) Liability of Mutual Members for 
Losses Arising on Cash Policies. Members insured 
on the mutual plan are liable to assessment on their 
premium notes to pay losses arising on policies 
issued on the cash plan,’ although under some 
charter provisions an assessment on deposit notes 
for the whole amount of losses accruing during the 
time cash premiums were received, without first 
exhausting the cash funds, has been held invalid.* 
But if the statute forbids the issuance of cash pol- 
icies, the holder of a mutual policy cannot be assessed 
to pay losses on eash policies,®® and the fact that 
he has received the benefit of his insurance does not 
estop him from asserting such defensé.®¢ 

[§ 134] 5. Amount and Uniformity of Assess- 
ment. The face of the premium note is the max- 
imum amount assessable.*? And each note of every 
member must be assessed ratably *8 in the propor- 
tion which the amount of his note bears to the 


80. Buckley v. Columbia Ins. Co.,j 85, 
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Corey v. Sherman, 96 Iowa 114, 
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aggregate amount of all the deposit notes,*® with- 
out regard to the amount he has already paid or 
the length of time he has been a member,”° although 
in some jurisdictions it is held that an assessment 
for a certain per cent on all premium notes without 
regard to the just proportion of loss incurred during 
the life of the policy, and without regard to the 
amount which has already been paid thereon, is in- 
valid, even if it does not require more than the 
face of the note.°t In making an assessment ypon 
premium notes, amounts paid in by way of cash 
premiums are to be allowed for,®? but where it is 
provided that the cash deposit shall be refunded 
on expiration or cancellation of the policy, insured 
cannot set .off the amount of such deposit against 
an assessment on his premium note while the policy 
remains in force.®* An assessment which knowingly 
omits members liable for their proportionate shares. 
is invalid,®* although there is a purpose to assess 
such members at a future date,®® since this violates 
the rule requiring a proportionate levy.°* But a 
release of claims against insolvent policyholders 
on compromise is no defense to the liability of 
another policyholder in the absence of fraud, al- 
though it increases the amount of his assessment.%? 
The deposit notes are a part of the capital of the 
company, and the directors are bound to assess a 
sufficient amount on them to pay losses.°8 They 
may, however, exercise a reasonable discretion in 
determining the amount necessary to be raised,%® 
and in determining such amount they are not re- 


{[c] Woid assessment.—A formal 


83 Pa. 298. f 

81. Osius v. O’Dwyer, 127 Mich. 
244, 86 NW 831; Dwinnell v. Kramer, 
87 Minn. 392, 92 NW 227. 

82. Dwinnell v. Felt, 90 Minn. 9, 
95 NW 579. 

83. Sands v. Graves, 58 N. Y. 94; 
Jackson v. Roberts, 31 N. Y. 304; 
White v. Havens, 4 Abb. Dec. (N. Y.) 
582, 20 HowPr 177; Sands v. Son, 1 
Thomps. & C. 13 addenda [rev on 
other grounds 56 N. Y. 662]; Hays v. 
Lycoming F. Ins..Co., 98 Pa. 184; 
Schimpf v. Lehigh Valley Mut. Ins. 
Co., 86 Pa. 373; Hummel’s App., 78 
Pa. 320; Liycoming -F. Ins. Co. v. 
Ruch, 1° LegChron -(Pa.) ° 235; Liy- 
coming F. Ins. Co. v. Newcomb, 1 Leg 
Chron (Pa.) 8; Lycoming F. Ins. Co. 
v. Buck, 1 LuzLegReg (Pa.) 351; Le- 
high Valley F. Ins. Co. v. Schimpf, 13 
Phila. (Pa.) 515. But see George v. 
Lawrence, 1 Pearson (Pa.) 159 (un- 
der charter of mutual fire and marine 
company cash policies of marine in- 
surance had no claim on premium 
notes given under mutual plan); 
Beaver, etc., Mut. F. Ins. Co. v. Trim- 
ble, 23 U. C. C. P. 252 (members in 
mutual plan not assessable for 
losses on cash policies transferred to 
mutual branch of business). 

{a] Where the business of an in- 
surance company had been carried 
on partly on the mutual and partly 
on the stock plan, and moneys had 
been received for premiums under 
the latter plan, which moneys were 
appropriated to the payment of 
losses, thus relieving early members 
on the mutual system from assess- 
ments on their notes, and leaving 
others to be assessed for subsequent 
losses, there was no remedy for this 
inequality, and the subsequent losses 
must be borne by those whose notes 
were in force at the time they oc- 
curred. Shaughnessy v. Rensselaer 
Ins. Co., 21 Barb. (N. Y.) 605. 

84. Ohio Mut. Ins. Co. v. Marietta 
Woolen Factory, 3 Oh. St. 348 [aff 1 
nee Dec. (Reprint) 577, 10 WestLJ 


64 NW 828, 32 LRA 514. 

86. Corey v. Sherman, (Iowa) 60 
NW 2382. ; 

87. Bangs v. Bailey, 37 Barb. (N. 
Y.) 630; Davis v. Oshkosh Upholstery 
Co., 82 Wis. 488, 52 NW 771. 

88. Iowa.—American Ins. 
Schmidt, 19 Iowa 562. 

Mass.—Citizens’ Mut. F. Ins. Co. v. 
Sortwell, 10 Allen 110; Fayette Mut. 
F. Ins. Co. v. Fuller, 8 Allen 27; 
Marblehead Mut. F. Ins. Co. v. Un- 
derwood, 3 Gray 210. 

Minn.—Taylor v. North Star Mut. 
Ins. Co., 46 Minn. 198, 48 NW 772. 


Co. “V. 


Miss.—Planters’ Ins. Co, v. Com- 
fort, 50 Miss. 662. 
Mo.—Settle ov. Monroe County 


Farmers’, ete., Co-op. Ins. Assoc., 150 
Mo. A. 520, 131 SW 136. 

Pa.—Buckley v. Columbia Ins. Co., 
83 Pa. 298. 

89. Ill.—Tedrick v. Vandalia Mut. 
County F. Ins. Co., 206 Ill. A, 299; 
Western. Manufacturers’ Mut. Ins. 
Co. v. Hutchinson Cooperage Co., 92 
TCAs, 

N. H.—Connecticut River Mut. F. 
Ins. Co. v. Whipple, 61 N. H. 61. 

N. Y.—Bangs v. Gray, 12 N. Y. 477 
[rev 15 Barb. 264]; Bangs v. Bailey, 
37 Barb. 630; Herkimer County Mut. 
Ins. Co. v. Fuller, 14 Barb. 373. 

Pa.—Susquehanna Mut. F. Ins. Co. 
v. Leavy, 136 Pa. 499, 20 A 502, 505. 

Wis.—Davis v. Oshkosh Upholstery 
Co., 82 Wis. 488, 52 NW 771. 

[a] An assessment made on the 
face of a premium note, although 
payments have been made thereon, is 
proportional when made in the same 
manner on all notes of the same 
class. Connecticut River Mut. F. 
Ins. Co. v. Whipple, 61 N. H. 61. 

{b]_ Just assessment.—An assess- 
ment by a mutual insurance company 
on all the members on the basis of 
the “schedule premium,’ which was 
found by multiplying the amount of 
insurance by the percentage or rate 
of the risk, is just and equitable. 
Susquehanna Mut. F. Ins. Co. vy. 
Leavy, 136 Pa. 499, 20 A 502, 505. 


| ty Mut. Ins. Co., 1 Pa. 359. 


assessment on a premium note given 
to a mutual insurance company to 
the entire amount of the note, with- 
out any inquiry or determination as 
to the amcunt of losses and of pre- 
mium notes liable to be assessed 
therefor, is void, and the omission 
cannot be supplied by proof, upon 
the trial of an action upon the note, 
that such assessment would have 
meen ioe: Sands v. Graves, 58 N. 


90. Com. vy. Mechanics’ Mut. F. 
Ins.. <Co., -112-. Mass... 1925 ‘Com .w: 
Massachusetts Mut. F. Ins. Co., 112 
Mass. 116; Herkimer County Mut. 
ne Co. v. Fuller, 14 Barb. (N. Y.) 
73. 

$1. Davis v. Oshkosh Upholstery 
Co., 82 Wis. 488, 52 NW 771. 

92. Sands v. Graves, 58 N. Y. 94. 

98. State Mut. F. Ins. Co... v. 
ee 9 Pa. Super. 186, 43 WklyNC 

94, Mass.—Marblehead Mut. F., 
Ins. Co. v. Hayward, 3 Gray 208. 

Minn.—Swing v. H. C. Akely Lum- 
ber Co., 62 Minn. 169, 64 NW 97. 

Miss.—Planters’ Ins. Co. v. Com» 
fort, 50 Miss. 662. 

Nebr.—Wolcott v. State Farmers* 
aes Ins. Co., 77 Nebr. 746, 112 NW 

N. Y.—Herkimer County Mut. Ins. 
Co. v. Fuller, 14 Barb. 373. 

Pa.—New Hanover Mut. F. Ins. Co. 
v. Scholl, 12 Montg. Co. 78 

[a] Omission of a few notes 
which had been adjusted and can- 
celed will not invalidate the assess- 
ment if they were so small in amount 
as not materially to increase the as- 
sessment on the remainder. . Fayette 
Mut. F. Ins. Co. v. Fuller, 8 Allen 
(Mass.) 27. 

$5. Marblehead Mut. F. Ins. Co. v. 
Hayward, 3 Gray (Mass.) 208. 

96. See cases supra notes 94, 95. 

97. Crawford v. Susquehanna Mut. 
I. Ins.-Co,,, 9.Pa. Cas.502,.12 7A 7844. 

98. Rhinehart v. Alleghany Coun- 


Mut. 


99. Tedrick v. Vandalia 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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quired to assume that all notes will be promptly 
met, but may consider the possibility of being 
unable to collect in full and determine the per- 
centage of the assessment accordingly. If a par- 
ticular mode of assessment is provided in the char- 
ter or by-laws this must be followed, although the 
directors may consider another more equitable,? un- 
less such method in view of subsequent legislation 
has become illegal. The assessments need not be 
after each loss or necessarily in exact amount to the 
particular loss sustained, an approximation, so long 
as it is equitable and ratable, being valid. But if 
the assessment is grossly in excess of the amount 
required to meet its liabilities it is void.® When 
the statute provides that a decree of court confirm- 
ing an assessment made by a mutual company shall 
be final on all parties liable to assessment, a member 
cannot question the amount of an assessment so 
confirmed.® A mutual company may by contract 
fix a limitation on the amount to be assessed.? 

[§ 135] 6. Levy of Assessment *—a. Neces- 
sity to Fix Liability. An assessment validly laid 
by the assessing power is necessary to fix the lia- 
bility on premium notes,® but no assessment is nec- 
essary in order to recover on an installment note 
payable absolutely at specified times,!° or on de- 
posit notes constituting an absolute fund for pay- 
ment of losses and expenses.14 
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[§ 136] b. Form and Requisites—(1) In Gen- 
eral. All provisions of the charter or by-laws as 
to the time !? or manner?® of levying assessments 
must be substantially followed; but mere irregular- 
ities in the proceedings will not invalidate an assess- 
ment.4* Where the by-laws of a company make 
premium or deposit notes absolute funds, to be ap- 


_phed to the payment of losses and expenses be- 


fore any assessment can be made, an assessment 
laid before such funds are exhausted is unauthor- 
ized.* But the rule is otherwise if there is no 
provision declaring such notes to be absolute 
funds.1® Every assessment levied by a company 
should include all losses arising down to the time 
of the levy,1* but it need not include contested or 
litigated claims until they are established by a court 
of competent jurisdiction.18 Where several losses 
have occurred so nearly together that the same 
notes are liable for the payment of all, only one 
assessment is necessary.1® It is necessary that the 
statement of the condition of the assets of the com- 
pany upon which the levy is based should be suffi- 
cient to enable a member to judge of the necessity 
for the assessment he is called on to pay.?® Thus 
lumped items are improper,” but a setting out 
of all the details is superfluous.?2, An assessment, 
invalid because made by the secretary of the com- 
pany without the forma] approval of the directors, 


County F. Ins. Co., 206 Ill. A. 299; 
_ People’s Mut. F. Ins. Co. v. Groff, 154 
Pa. 200, 26 A 63; Susquehanna Mut. 
EH. Ins. Co. v. Gackenbach, 115 Pa. 
492, 9 A 90; Fidelity Mut. F. Ins. Co. 
v. Hancock, 9 Pa. Super. 480, 43 Wkly 
IN KONG Sy 

1. Vandalia Mut. County F. Ins. 
Co. v. Peasley, 84 Ill. A. 138; Jones 
v. Sisson, 6 Gray (Mass.) 288; Bangs 
v. Gray, 12 N. Y. 477 [rev 15 Barb. 
264]; Buckley v. Columbia Ins. Co., 
92 Pa. 501. 

2. Slater Mut. F. Ins. Co. v. Bar- 
stow, 8.R. I. 348. See Atkinson v. 
Virginia Mut. Assur. Soc., 6 Cranch 
(U. S.) 202, 3 L. ed. 199 (additional 
premium on revaluation chargeable 
only on the excess). : 

3. New Boston F. Ins. Co, -v. 
Saunders, 67 N. H. 249, 34 A 670; 
Sparks v. McCreery, 61 App. Div. 402, 
70 NYS 610. 

[a] If the company relies on a 
change in its by-laws as affecting the 
method of assessment and amount of 
jievy, it must clearly show that the 
change has been made so as to bind 
the member assessed. Sparks v. Mc- 
Creery, 61 App. Div. 402, 70 NYS 610. 

4. Peoples’ Mut. Ins. Co. v. Allen, 
10 Gray (Mass.) 297; Marblehead Mut. 
F. Ins. Co. v. Underwood, 3 Gray 
(Mass.) 210; New England Mut. F. 
Ins. Co. v. Belknap, 9 Cush. (Mass.) 
140; Hammond v. Knox, 125 App. Div. 
9, 109 NYS 367 [aff 194 _N. Y. 555 
mem, 87 NE 1120 mem]; Susque- 
hanna Mut. F. Ins. Co. v. Gackenbach, 
115 Pa. 492, 9 A 90; Lycoming F. Ins. 
Co. v. Buck, 1 LuzLegReg (Pa.) 351. 
See In re People’s Mut. Equitable F. 
Ins. Co., 9 Allen (Mass.) 319 (for an 
arithmetical method permitted). 

{a] Improper amount.,—(1) An 
error in the amount of an assess- 
ment, as stated in the notice arising 
from miscalculation, will not prevent 
a recovery of the amount actually 
due. Thropp v. Susquehanna Mut. F. 
Ins: Co., 125 Pa. 427,-17 3A 4%3;:111 
AmSR 909. (2) An affidavit of de- 
fense is insufficient which only al- 
leges that the amount is more than 
necessary to pay losses and expenses, 
and stating no facts showing fraud 
or gross mistake in the assessment. 
Fidelity Mut. F. Ins. Co. v. Hancock, 
9 Pa. Super. 480, 43 WklyNC 551. 

5. Il.—Tedrick v. Vandalia Mut. 


County F. Ins. Co., 206 Ill. A. 299. 

Me.—York County Mut. F. Ins. Co. 
v. Bowden, 57 Me. 286. 

Mass.—Traders’ Mut. F. Ins. Co. v. 
Stone, 9 Allen 483; People’s Equitable 
Mut. F. Ins. Co. v. Babbitt, 7 Allen 
235. 

Mo.—Settle v. Monroe County 
Farmers’, etc., Co-op. Ins. Assoc., 150 
Mo. A. 520, 181 SW 136. 

Pa.—Susquehanna Mut. F. Ins. Co. 
vy. Gackenbach, 115 Pa. 492, 9 A 90. 

Burden of proof see infra § 145. 

6. Commonwealth Mut. F. Ins. Co. 
v. Wood, 171 Mass. 484, 51 NE 19; 
Hamilton Mut. Ins. Co. v. Parker, 11 
Allen (Mass.) 574. See Hammond v. 
Knox, 125 App. Div. 9, 109 NYS 367 
[aff 194 N. Y¥. 555, 87 NB 1120] (con- 
struing Massachusetts statute). 

7, Moore v. Lichtenberger, 26 Pa. 
Super. 268. 

[a] That assessments greater 
than stipulated for were levied will 
not affect judgment for plaintiff in 
an action to recover assessments 
where plaintiff at the trial was con- 
fined to the amount _ stipulated. 
Quaker City Mut. F. Ins. Co. v. Not- 
ter, 15 Pa. Super. 596. 

8. By receiver of insolvent com- 
pany see Insurance [22 Cyc 1423 et 
seq]. 

= Gaytes v. Hibbard, 10 F. Cas. 
No. 5,287, 5 Biss. 99; Hagan v. Mer- 
chants’, etc., Ins. Co., 81 Iowa 321, 46 
NW 1114, 25 AmSR 493; Warner v. 
Beem, 36 Iowa 385; Howland v. Cuy- 
kendall, 40 Barb. (N. Y.) 320; Deven- 
dorf v. Beardsley, 23 Barb. (N. Y.) 
656; Hill v. Reed, 16 Barb. (N. Y.) 
280. 

On insolvency of insurer see Insur- 
ance [22 Cyc 1423]. 


10. Davenport F. Ins. Co. v. 
Moore, 50 Iowa 619. - 
11. Nashua F. Ins. Co. v. Moore, 


55 N. H. 48. 

12. Mutual F. Ins. Co. v. Jean, 96 
Mad. 252, 53 A 950, 94 AmSR 570. 

13. Ky.—Acton v. Farmers’ Home 
Ins. Co., 124 Ky. 677, 99 SW 955, 30 
KyL 919. 

Mass.—Com. v. Dorchester Mut. F. 
Ins. Co., 112 Mass. 142; Citizens’ Mut. 
F. Ins. Co. v. Sortwell, 10 Allen 
110. s 

Mich.—Johnson v. Farmers’ Mut. 
F. Ins. Co., 110 Mich. 488, 68 NW _ 299, 
64 AmSR 360; Baker v. Citizens’ Mut. 


F. Ins. Co., 51 Mich. 243, 16 NW 391. 
Nebr.—Wolcott v. State Farmers’ 
oe Ins. Co., 77 Nebr. 746, 112 NW 
N. H.—Farmers’ Mut. F. Ins. Co. v. 
Chase, 56 N. H. 341; Atlantic Mut. F. 
Ins. Co. v. Sanders, 36 N. H. 252. 

See Merchants’, etc., Ins. Co. v. 
Linchey, 3 Mo. A, 588 mem (right 
of company organized under special 
charter to make assessments accord- 
ing to its own rules). 

{a] If no mode is provided in the 
by-laws it is not requisite that the 
object of the meeting be stated in a 
notice of the meeting sent out to the 
directors. Fayette Mut. F. Ins. Co. 
v. Fuller, 8 Allen (Mass.) 27. 

[b] A statute providing for con- 
firmation of an assessment by the 
court, such confirmation to be con- 
clusive on all members as to the 
necessity of the assessment, the au- 
thority of the company to make or 
collect the same, the amount thereof, 
and all formalities connected there- 
with, is valid, although it does not 
provide for other notice to such mem- 
bers than a general one, and does not 
make any special provision for a trial 
by jury. Hamilton Mut. Ins, Co. v. 
Parker, 11 Allen (Mass.) 574. 

Power and duty to make assess- 
ment see Supra § 124. ; 

14. Richards v. Hale, 24 Oh. Cir. 
Ct. 468. 

15. Appelton Mut. F. Ins. Co. v. 
Jesser, 5 Allen (Mass.) 446. 

16. Fayette Mut. F. Ins. 
Fuller, 8 Allen (Mass.) 27. 

17. Columbia F. Ins. Co. v. Bolton, 
2 Pearson (Pa.) 222. 

18. Decker v. Righter, 9 Kan. A. 
4315/58, P1009. 

19. Shaughnessy v. Rensselaer 
Tns; Co... 21 sBarb. CN: gy.)608; 

20. Lycoming Ins. Co. v. Bixby, 15 
WklyNC (Pa.) 109. 

Beebe, (Pa.) 5 A 


Coy SVs 


21. Seidler v. 
612; Barker v. Beeber, 112 Pa. 216, 5 
AC is 

22. Fayette Mut. F. Ins. Co. v. 
Fuller, 8 Allen (Mass.) 27; Dwinnell 
v. Kramer, 87 Minn. 392, 92 NW 227; 
American Guaranty Fund Mut. Ins. 
Co. v. Mattson, 100 Mo. A. 316, 73 
SW 365. 

[a] Setting out the particular loss 
for payment of which each assess- 
ment is made is not necessary. Mer- 
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is not validated by the individual action of the di- 
rectors in signing the assessment roll, without eall- 
ing a meeting of the board for the purpose.?? The 
assessment or resolution levying the same need not 
specify the names of each member assessed,** nor 
the precise sums required to be paid by each; if 
the percentage is fixed the court regards the levy 
as sufficient.2° But since the recovery on premium 
notes can be only for the amount actually as- 
sessed, an assessment which fails to specify the 
amount or per cent assessed is invalid.*” Where a 
policy issued by a foreign company stipulates that 
assessments shall be made pursuant to the laws of 
the state of the company’s origin, the statutes of 
that state regulating the levy of assessments are a 
part of the contract.?® 

[§ 137] (2) Notice.2® No notice to.the mem- 
bers of the directors’ intention to levy an assess- 
ment is required, in the absence of a statutory or 
contractual provision therefor.2° Notice of the levy 
of the assessment however is usually required to 
be given to each member before he can be held 
personally on his note,*! and his knowledge other- 
wise acquired is not sufficient.°? But notice need 
not be given to a member who tenders his policy 
for cancellation.2? When no mode is prescribed by 
the by-laws, the notice may be either written or 
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verbal.24 In the absence of specific requirement 
mailing a notice to the last known address of the 
member is sufficient ;?° but if a particular sort of 
notice is required nothing else will suffice.*° A 
demand for the payment of an assessment is a suffi- 
cient notice of the levying of the assessment.*’ Pro- 
visions of the charter or by-laws as to the contents 
of the notice must be complied with.** 

[§ 138] 7. Payment of and Lien for Assess- 
ment—a. Payment.®» An agreement that the en- 
tire amount of the premium note covering a period 
of years shall become due on failure to pay assess- 
ments levied after notice is valid,*® and insured 
having failed to pay the assessment within the 
time provided cannot escape payment of the entire 
amount, where he has not cancelled his insurance, 
merely because the insurance is suspended in ac- 
cordance with the contract,*! or insurer afterward 
becomes insolvent.42 Members of a mutual com- 
pany who have voluntarily paid illegal assessments 
may have the amount eredited on a reassessment,** 
but cannot recover the amount so paid.** 

[§ 139] b. Lien and Enforcement. The char- 
ter of a company, or the statutes under which a 
charter is granted, frequently give the company a 
hen on the property insured for unpaid premiums,*> 
but no len exists in the absence of some provision 


chants’, ete, Ins. Co. v. Linchey, 3 
Mo. A. 588. 
[b] Statutes frequently provide 


what a statement of assessment shall 
show. Fayette Mut. F. Ins. Co. v. 
Fuller, 8 Allen (Mass.) 27; Dwinnell 
v. Kramer, 87 Minn. 392, 92 NW 227. 

23. Johnson v. Farmers’ Mut. F. 
Ins. Co., 110 Mich. 488, 68 NW 299, 
64 AmSR 360. 

24, See cases infra note 25. 

25. Sands v. Sanders, 28 N. Y. 
416; Lycoming F. Ins. Co. v. Rought, 
97 Pa. 415; Lycoming F. Ins. Co. v. 
Sensenig, 16 Phila. (Pa.) 601. 

26. St. Lawrence Mut. Ins. Co. v. 
Paige, 1 Hilt. (N. Y.) 4380. 

‘27. St. Lawrence Mut. Ins. Co. v. 
Paige, 1 Hilt. (N. Y.) 430. 

[a] An assessment of “ per 
cent” is a nullity. St. Lawrence Mut. 
Ins Con ve Paice. Eriits (CN. Yo) 430. 

28. Hammond v. Knox, 125 App. 
Div. 9,, 109 INYsi-36%" fai 194 °N. Y¥< 
555, 87 NE 1120]. 

29. Notice as condition precedent 
to forfeiture of policy for nonpay- 
ment of assessment see infra § 339. 

30. Dwinnell v. Felt, 90 Minn. 9, 
95 NW 579; Hammond vy. Knox, 125 
App. Div. 9, 109 NYS 367 [aff 194 N. 
Yo555, (87 NE L120]. , 

{a] In Massachusetts under a 
statute providing for assessment on 
petition to supreme judicial court 
and hearing before auditor (1) no- 
tice of proceedings may be given by 
mail. Commonwealth Mut. F. Ins. 
Co. v. Wood, 171 Mass. 484, 51 NE 
19; Hammond v. Knox, 125 App. Div. 
Oral OOF SINBY Spoor fain Lode INN Gt DO. 
mem, 87 NE 1120 mem] (construing 
Massachusetts statute). (2) The 
fact that the member did not receive 
such notice does not affect his lia- 
bility. Commonwealth Mut. F. Ins. 
Co. v. Wood, supra. 

31. Ill—Williams v. German Mut. 
Hogitiss COw6S, lll os te 

Ky.—Acton v. Farmers’ Home Ins. 
Co., 124 Ky.. 677, 99 SW 955, 30) Kyl 
919; Merhoff v. Hope Ins. Co., 5 Ky. 
Op. 110. 

Me.—- York County Mut. F. Ins. Co. 
v. Knight, 48 Me. 75. 

Mich.—Miner v. Farmers’ Mut. F. 
TSMC; Loo Mach, 594. tT Ni. 2 bie 

Minn.—Swing v. Wurst, 76 Minn. 
198, 79 NW 94. 

Mo.—State v. Hudson, (A.) 222 SW 


1049; American Guaranty Fund Mut. 
Ins. Co. vy. Mattson, 100 Mo, A. 316, 
73 SW. 365. 

N. H.—Atlantic Mut. F. Ins. Co. v. 
Sanders, 26 N. H. 252. : 

N.. J.—Northampton Mut. Live 
Stock Ins. Co. v. Stewart, 39 N. J. L. 
486. 

N. Y.—Sands v. Boutwell, 26 N. Y. 
233; Sands v. Shoemaker, 4 Abb. Dec. 
149, 2 Keyes 268; Stevens v. Hein, 37 
App. Div. 542,55 NYS 491. But see 
Hammond vy. Knox, 125 App. Div. 9, 
109 NYS 367 [aff 194 N. Y. 555, 87 
NE 1120] (construing by-laws of for- 
eign company as not requiring no- 
tice). 

Pa.—Shuman v. Juniata Farmers’ 
Mut. F. Ins: Co; 206° Pay 417, 55° A 
1069; Buckley v. Columbia Ins. Co., 
83 Pa. 298; Thornton v. Western Re- 
serve Farmers’ Ins. Co., 31 Pa. 529; 
Susquehanna Mut. F. Ins. Co. v. 
Staats, 4 Pennyp. 313; Sparks v. In- 
dustrial Brick Co., 12 Pa. Super. 404. 

Va.—Mutual F. Ins. Co. v. Turner, 
TLS Varlo3L, 95S 1067) 

Ont.—Frey v. Wellington County 
Mut. F. Ins. Co., 4 Ont. A. 293 [dism 
ADD town eu Oe as PO 2 

{a] In Missouri L. (1874) p 90 
which did not require notice of as- 
sessment by local companies was not 
repealed by Rev. St. (1889) ec 89, 
containing the general insurance 
laws. Boone County Home Mut. Ins. 
Co. v. Anthony, 68 Mo. A. 424. 

Pleading notice see infra § 144. 

32. Miner v. Farmers’ Mut. F. Ins. 
Co, Lb3. Micho1594° 227; NW 291: 

33. Acton v. Farmers’ Home Ins. 
eee 124 Ky. 677, 99 SW 955, 30 KyL 

as 


34. Williams v. German Mut. F. 
Ins. Co., 68 Ill. 387. 

35. Jones v. ‘Sisson, 6° Gray 
(Mass.) 288; Stevens v. Hein, 37 App. 
Div. 542, 55 NYS 491. See Mutual F. 
InsU°Co.*ve" Turner, 115 Va. 6 30el79 
SE 1067 (charter provision for notice 
by mail). 

36. Swing v. Wurst, 76 Minn. 198, 
79 NW 94; Northampton Mut. Live 
Stock Ins. Co. v. Stewart, 39 N. J. L. 
486; Sands v:- Graves, 58 N. Y. 94 
{rev 1 Thomps & C. 18 addenda]; 
Sands v. Boutwell, 26 N. Y. 233; 
Sands v. Shoemaker, 4 Abb. Dec. (N. 
Y.) 149, 2 Keyes 268. 

37. Stevens v. Hein, 37 App. Div. 


542, 55 NYS 491. 

Demand as condition precedent to 
action to enforce assessment see in- 
fra § 140. 

38. Ky.—Acton v. Farmers’ Home 
Ins. Co., 124 Ky. 677, 99 SW 955, 30 
KyL 919. 

Me.—York County Mut. F. Ins. Co. 
v. Knight, 48 Me. 75. 

Minn.—Swing v. Wurst, 76 Minn. 
198, 79 NW 94. 

Mo.—American Guaranty Fund 
Mut. Ins. Co. v. Mattson, 100 Mo. A. 
316, 73 SW 365. 

N. H.—Atlantic Mut. F. Ins. Co. v. 
Sanders, 36 N. H. 252. 

Ont.—Frey v. Wellington County 


Muts 'E. Ins’Co:4" Ont.” 2985 435 
Ws'Cs OFB41 022 
{a] MQlustration.—(1) A statute 


requiring the directors to determine 
the sum to be paid by the several 
members and to publish notice there- 
of contemplates a publication of the 
whole assessment list. Swing v. 
Wurst, 76 Minn. 198, 79 NW 94.° (2) 
An order and notice of assessment 
reciting the gross amount of notes 
subject to assessment, and the 
amount of adjusted losses and of un- 
paid expenses, were sufficient, with- 
out specifying such matters in a de- 
tailed schedule. American Guaranty 
Fund Mut. Ins. Co. v. Mattson, 100 
Mo. A. 316, 73 SW 365. 

{[b] Notice held sufficient.—At- 
lantic Mut. F. Ins. Co. v. Sanders, 36 
N.GE 252. 

39. Payment: 

Of premiums see supra § 117. 
To avoid forfeiture of policy see 

infra §§ 337-348. 

40. State v. Hudson, (Mo. A.) 222 
Sw 1049. 


41. rane v. Hudson, (Mo, A.) 222 


SW 1 
42. State v. Hudson, (Mo. A.) 222 


Sw 1049. 

43. Ionia, etc. Mut. F. Ins. Co. v. 
Ionia. Cir. Judge, 100 Mich. 606, 59 
NW 250, 32 LRA 481, 


44, Wilde v. Baker,’ 14 Allen 
(Mass.) 349. - 
45. Farmers’ Home Ins. Co. v. 


Carey, (Ky.) 113 SW 841; Acton v. 
Farmers’ Home Ins. Co., 124 Ky. 677, 
99 SW 955, 30 KyL 919; and see cases 
infra this section. 

{a] Extent of lien—St. (1903) 
§ 712, giving a codperative insurance 


For later cases, developments and ckanges in the law see cumulative Annotations, same title, page and note number 
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therefor.*® The lien when authorized is good against 
insured so long as he retains title,47 but is lost by 
a sale of the property to a bona fide purchaser,‘8 
unless the statute provides otherwise,*® and a mort- 
gagee is deemed a ‘‘purchaser.’’5° Such a lien is 
not general upon any property of the insured, but 
only upon the particular property insured against 
which it is reserved.54 And it has been held not 
applicable to personal property,®? although the fact 
that personalty was also insured will not defeat the 
jien on the realty.®? The hen is not defeated be- 
cause filed after the expiration of the policy;°+ nor 
is the company estopped to assert its lien by con- 
testing a suit to recover for a loss on the ground 
that the policy had been forfeited, and paying the 
amount of recovery into court to await an adjust- 
ment of liabilities.°> The foreclosure of such lien 
is an equitable action in its nature.®* In enforcing 
the lien the provisions of the statute creating it 
must be complied with,5? and the petition must show 
that the assessment was legally made.58 An insur- 
ance agent has no equitable lien on the proceeds of 
a policy for advances made for insured to pay pre- 
miums on policies which have expired.5° 

[§ 140] 8. Enforcement of Assessment 6—a,. 
In General. An assessment valid under the laws 
of the state where the contract is made and the 
company has its domicile may be enforced in the 
state where insured resides.*t While equity has 
jurisdiction to enforce insurer’s lien for an assess- 
ment,®? the enforcement of the personal liability of 
insured on his premium note is a matter of common- 
law jurisdiction.°* A statute providing for recov- 
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ery of an assessment by motion °4 has been held to 
authorize such mode of proceeding against a pur- 
chaser of the insured property.®® The charter of 
imsurer may require a personal demand for the 
amount of the assessment as a condition precedent 
to an action on the premium note,®* but in the ab- 
sence of such provision no demand is necessary un- 
less it is stipulated for in the contract or reasonably 
implied.6* And a company whose charter allows 
an action on notice merely is not affected by sub- 
sequent legislation requiring a demand.*® 

[§ 141] b. Defenses *°—(1) In General. The 
validity of the charter of the company cannot be 
inquired into in an action on the premium note.?° 
But if a company is doing business contrary to the 
provisions of the charter, a note given in further- 
ance of such illegal business cannot be enforced," 
although a member may be estopped to set up such 
defense by participation in the act and the accept- 
ance of benefits therefrom.7? So failure of the 
company to comply with the statutes of a state re- 
quiring certain acts as a condition of its doing 
business within that state may be set up as a de- 
fense in an action on a premium note.7* The de- 
fense that a loss due insured has not been paid, 
being a set-off, must arise out of the same trans- 
action ;** and the existence of an unliquidated and 
disputed claim for a loss is no defense to liability 
for future assessments so far as subsequent in- 
surance is concerned.*® The surety on a premium 
note, when sued for an unpaid premium, cannot set 
up as a defense that the company has terminated 
the policy.”® 


company a lien on the property in- 
sured to secure assessments and calls 
made under the contract, does not 
provide a lien for membership fees, 
but simply for assessments and calls. 


Farmers’ Home Ins. Co. v. Carey, 
(Ky.) 113 SW 841. 
46. Tedrick v. Vandalia Mut. 


County shee ins CO; 206, oN Ae e299); 
Farmers’ Mut. F. Ins. Assoc. v. 
Bunch, 46 S. C. 550, 24 SE 503. 

47. Lycoming F. Ins. Co. v. Ruch, 
1 LegChron (Pa.) 235; Lycoming F. 
Ins. Co.. v. Newcomb, 1 LegChron 
(Pa.) 9; Shirley v. Mutual Assur. 
Soc., 2 Rob. (41 Va.) 705; Ex p. Hill, 
2 Ch. Chamb. .(U. C.) 348. 

48. McCulloch v. Indiana Mut. F. 
iis Co. Sa blackt. \Cind.)...505, Ken- 
hucky, .Marmers’- Mut... Ins, (Co. s =v. 
Mathers, 7 Bush (Ky.) 23, 3 AmR 


286. 

49. Mutual Assur. Soc. v. Watts, 
He VWitlen tn CUS) econ gs slave "eGee il; 
Farmers’ Home Ins. Co, v. Carey, 


(Ky.) 113 SW 841; Mutual Assur. 
Soc. v. Stone, 3 Leigh (30 Va.) 218; 
Mutual Assur. Soc. v. Byrd, 1 Va. 
Cas: 43 Va.) 1703. Montgomery . v. 
Gore Dist. Mut. Ins. Co., 10 Grant 
Ch. (U. C.) 501.. See Mutual Assur. 
Soc. v. Faxon, 6 Wheat. (U. S.) 606, 
5 L. ed. 342 (statute giving lien for 
assessments does not include pre- 
miums). 

50. Shaw v. Shaw, 2 Oh. Dec. (Re- 
print) 609, 4 WestLMonth 158. 

51. Halfpenny v. People’s F. Ins. 
Co., 85 Pa. 48; People’s F. Ins. Co. v. 
Coppell, 8 LegGaz (Pa.) 118; People’s 
F.. ins. Co.. v. Levi, 1 LegRec (Pa.) 
220. 

52. People’s F. Ins. Co. v. Harts- 
horne, 84 Pa. 453; People’s F. Ins. Co. 
v. Levi, 1 LegRec (Pa.) 220. 

53. People’s F. Ins. Co. v. Harts- 
horne, 84 Pa. 453. 

54. People’s F. Ins. Co. v. Harts- 
horne, 84 Pa. 453. 

55. Susquehanna Mut. F. 

Co.’s App., 105 Pa. 615. 

56. Huggins v. Home Mut. F. Ins. 
Co., 107 Miss. 650, 65 S 646; South 
Carolina Mut. Ins. Co. v. Price, 56 


Ins. 


S. C. 407, 34 SE 696; Farmers’ Mut. 
Ins. Assoc. v. Berry, 53 S. C..129, 31 
SE 53. 

{a] Equity has inherent power 
and no statute is necessary to confer 


production. Huggins v. Home Mut. 
ve Ins; Co,” 10%) Miss.9(650; (65S 
57. Seidler v. Beebe, (Pa.) 5 A 


612; Barker v. Beeber, 112 Pa. 216, 5 
A 1; Hageman v. People’s Ins. Co., 1 
Walk. (Pa.) 509; Lycoming Ins. Co. 
v. Lewis, 13 LancBar (Pa.) 87; Ly- 
coming F. Ins. Co. v. Bixby, 15 Phila. 
(Pa.) 647. 

[a] An entry of such a lien does 
not amount to a judgment by confes- 
sion. Lycoming F. Ins. Co. v. Mor- 
rell, 15 Phila. (Pa.) 649. 

58. Farmers’ Home Ins. 
Carey, (Ky.) 113 SW 841. . 

59. In re Sejo Ice Cream Co., 181 
Fed. 627. 

60. By receiver of insolvent com- 
pany see Insurance [22 Cyc 1425]. 


Col INV: 


Enforcement of lien see supra 
3 e TERO). 

61. Baker v. Spaulding, 71 Vt. 169, 
42 A 982. 

62. See supra § 139. 


68. McCulloch v. Indiana Mut. F. 
Ins. Co., 8 Blackf. (Ind.) 50; Farm- 
ers’ Mut. F. Ins. Co. v. Marshall, 29 
Vt. 23. 

[a] Jurisdiction of county ‘court. 
—Farmers’ Mut. F. Ins. Co. v. Mar- 
shall, 29 Vt. 23. : 

Mutual 


64. Stratton v. Assur. 
Soc., 6 Rand (27 Va.) 22. 

65. Stratton v. Mutual Assur. 
Soc., 6 Rand (27 Va.) 22. See Green- 


how v. Barton, 1 Munf. (15 Va.) 590 
(judgment against purchaser affirmed 
by divided court). 

66. Sands v. Graves, 58 N. Y. 94 
[rev 1 Thomps. & C. 138 addenda]; 
Sands v. Lilienthal, 46 N. Y. 541; 
Sands v. Annesley, 56 Barb. 598. 

67. Atlantic Mut. F. Ins... Co. v. 
Sanders, 36 N. H. 252. 

68. York County Mut. F. Ins. Co. 
v. Knight, 48 Me. 75; Sands v. Lilien- 
thal, 46 N. Y. 541. 

69. Fraud see supra § 126. 


Liability to assessment see supra 
§§ 125-138. 

70. Huntley vy. Beecher, 30 Barb. 
(N. Y.) 580; Freeland v. Pennsyl- 
vania Cent. Ins. Co., 94 Pa. 504. 

71. Hock-age Mut. Ins. Co. v. 
Becker, 1 WklyNC (Pa.) 100. 

72. I1l—Thompson Lumber Co. v. 
Mutual F.-Ins. Co., 66 Ill. A. 254. 
ers Y.—Hill v. Reed, 16 Barb. 

Oh.—Trumbull County Mut. F. Ins. 
Co. v. Horner, 17 Oh. 407. ‘ 

Pa.—Frederici Vv. Pennsylvania 
Mut. EF. Ins. Co., 1 Mon. 493; Inter- 
state Mut. F. Ins. Co. v. Brownback, 
1 Pa. Super. 183; Lycoming F. ‘Ins. 
Co. v. Newcomb, 1 LegChron 9; Ly- 
coming F. Ins. Co. v. Lauffer, 4 Leg 
Gaz 153. 

Wis.—Gilman vy. Druse, 111 Wis. 
400, 87 NW 557. 

73. Washington County Mut. Ins. 
Co. v. Dawes, 6 Gray (Mass.) 376; 
Jones v. Smith, 8 Gray (Mass.) 500; 
Williams v. Cheney, 8 Gray (Mass.) 
215. But see Burmood v. Farmers’ 
Union Ins. Co., 42 Nebr. 598, 60 NW 
905 (no defense that insurer has been 
refused certificate to continue doing 
business in state). 

74. Patrons Mut. F. Ins. 
Coble, 20 Pa. Super. 538. 

{a] Tllustration.—Where the by- 
laws provide that the insurance shall 
cease if an assessment is not paid 
within thirty days after demand, and 
it appears that after the expiration 
of that period the policy expired, and 
the company issued a renewal policy 
having the same number as the old 
policy, and practically covering the 
same property, but without having 
collected the assessment on the first 
policy, and thereafter certain of the 
property is destroyed, insured can- 
not, in an action to recover the as- 
sessment, set off such loss. Patrons’ 
Mute Kay ius.,..CO, aWawCoblc -70eHeas 
Super. 538. 

75. Stutzman v. Cicero Mut. F. 
Ins. Co., 150 Wis. 254, 186 NW 604. 

76. Irwin v. National Ins. Co., 2 
Disn. 68, 13 Oh. Dec. (Reprint) 48. 


Coxsve 
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[§ 142] (2) Official Delinquency. Inasmuch 
as the officials of a mutual concern are to a certain 
extent agents of the various members in the per- 
formance of their official duties, their delinquency 
or derelictions are in general no ground of defense 
in a suit on a premium note.’7 So mere delay in 
levying or collecting an assessment is not generally 
regarded as a good defense to a premium note,"® if 
the delay is not unreasonable.*® So a delay caused 
by mistake is no defense;*° nor is negligence in 
failing to collect prior assessments.*+ But it 1s 
held that delay in levying an assessment, where- 
by various members who would also have been liable 
for a proportionate share ceased to be members of 
the company, is a good defense.8? The fact that 
an assessment is excessive and illegal embraces more 
than a defense of delinquency and is available.** 
And a diversion of the note to a use not originally 
contemplated, to the prejudice ofthe maker, and 
without his consent, is a defense thereto.*4 

[§ 143] (8) Statute of Limitations.*5 Inas- 
much as the premium note does not become due 
until the assessment has been made,°° the statute 
of limitations does not begin to run upon the cus- 
tomary premium note until an assessment is 
levied ;8? and this is so notwithstanding the com- 
pany was dilatory in levying the assessment.*® 
When the note prevides that the entire amount 
thereof shal] become due and payable on default 
in an assessment the statute runs from the date 
of the first default, upon the amount of the whole 
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note.8? Since notice of the levy is generally a con- 
dition precedent to an action on the note,°° the giv- 
ing of such notice is necessary to start the running 
of the statute.21 So where a personal demand is 
required the statute does not begin to run until 
such demand is made.°2 That the losses for which 
assessments were made are barred by the statute of 
limitations is no defense to an action to recover 
assessments.°3 d 

[§ 144] c¢. Pleading. The declaration or com- 
plaint in an action to recover assessments must 
set out facts necessary to show the legality of the: 
assessment and defendant’s liability therefor,®* but 
it need not contain matters of evidence that it may 
become necessary to prove on the trial.°®° It must 
allege the levy of an assessment,°® state the amount 
thereof,9? its necessity and purpose,®® and when 
and by whom it was made,®® and show that the 
losses for which it was levied occurred during the 
existence of the policy.1 A statement of claim must 
be made a part of the declaration,? but it is not 
necessary to attach a verbatim copy of the directors’ 
resolution.2 Nor need a copy of the assessment 
itself * or an itemized statement of the losses and 
expenses for which the assessment was levied,> be 
filed. An allegation of refusal to pay the assess- 
ment is sufficient without specifically averring a 
notice of the levy. Recovery of assessments levied 
to meet losses cannot be had under a count for 
money paid.” A denial of the cause of an action 
set up in the complaint must comply with the re- 


Connecticut River Mut. F. Ins. 
Co. v. Way, 62 N. H. 622; Davis v. 
Sharp, 2 Oh. Dec. (Reprint) 197, 2 
WestLMonth 40; Lycoming F. Ins. 
Co. v. Newcomb, 4 LegGaz (Pa.) 409. 

{a] Illustrations.—-(1) A cham- 
pertous contract for the collection of 
the assessments is ne defense. Con- 
necticut River Mut. F. Ins. Co. v. 
Way, 62 N. H. 622. (2) Nor -is the 
fact that the officers were improperly 
receiving compensation. Thropp v. 
Susquehanna Mut. F. Ins. Co., 125 Pa. 
427, 17 A 473, 11 AmMSR 909. (3) Nor 
that they received excessive compen- 
sation. Koehler v. Beeber, 122 Pa. 
291,16 A 354. (4) Nor that the com- 
pany’s funds have been mismanaged 
or wasted. West Branch Ins, Co, v. 
Smith, 1 LegRec (Pa.) 93. 

78. See infra notes 79-82. 

pete of limitation see infra 


79. Marblehead Mut. F. Ins. Co. v. 
Underwood, 3 Gray (Mass.) 210; Det- 
tra v. Murray, 5 Pa. Dist. 201. See 
Susquehanna Mut. F. Ins. Co. vy. 
Sprenkle, 13 YorkLegRec (Pa.) 121 
(where unreasonable delay was held 
no defense). 

80. People’s Mut. Ins. Co. y. Allen, 
10 Gray (Mass.) 297. 

Si. Davis: (Vv; Sharp, 2) “Oh; Dee, 
(Reprint) 197, 2 WestLMonth 40. 

82. Baltimore County Mut. F. Ins. 
Co. v. Jean, 96 Md. 252, 58 A 950, 94 
AmSR 570. 

83. Pencille v. State Farmers’ 
Mut. Hail Ins. Co., 74 Minn. 67, 76 
NW 1026, 73 AmSR 326; Sparks v. 
Vitale, 44 WklyNC (Pa.) 150. 

84. Peo. v. Rensselaer Ins. Co., 38 
Barb. (N. Y.) 323; Hyatt v. Esmond, 
37 Barb. (N. Y.) 601. 

85. See generally Limitations of 
Actions [25 Cye 963]. 

86. See supra § 135; and cases in- 
fra this section. 

87. Mass.—Bigelow v. Libby, 117 
Mass. 359. 

Minn.—Langworthy vy. Garding, 74 
Minn. 325, 77 NW 207. 

SEY: Y.—Sands v. Lilienthal, 46 N. Y. 


77. 


Oh.—Swing,v. Crane, 32 Oh. Cir. 
Cv, ro: 

Pa.—Hichman v. Hersker, 170 Pa. 
402, 38 A 229; Smith v. Bell, 107 Pa. 
352; Soliy v. Moore, 1 Pa. Dist. 688, 
11 Pa. Co. 333. 

R. I.—In re 
Cos 0) Rinna 


Slater Mut, F. Ins. 


88. Eichman v. Hersker, 170 Pa. 
402, 33 A 229. 
89. Lycoming E. Ins.’ Co. iV: 


Batecheller, 62 Vt. 148, 19 A 982. 

90. See supra § 187. 

91. Howland v. Cuykendall, 40 
Barb. (N. Y.) 320; Shuman v. Juniata 


Farmers’ Mut. F. Ins. Co., 206 Pa. 
417, 55 A 1069. 
92. Sands v. Annesley, 56 Barb. 


CNEFY 2) 8593: 

93. Susquehanna Mut. F. Ins, Co. 
v. Sprenkle, 13 YorkLegRec (Pa.) 
121. See Mills v. Whitmore, 22 Oh. 
Cir. “Ct, -467,. 12'0Oh. ‘Cir (Decr 38 
(effect of a local statute peculiar in 
its terms). 

94. Ind.—RBersch yv. 
Ins. Co., 28 Ind. 64. 

Ky.—Acton v. Farmers’ Home Ins. 
Co., 124 Ky. 677, 99 SW 955, 30 KyL 
Git) 

Mass.—Shawmut Mut. F. Ins. Co. 
v. Stevens, 9 Allen 332. 

Minn.—Swing v. Red River Lum- 
ber Co., 101 Minn. 428, 112 NW 393. 

Ss. C.—South Carolina Mut. Ins. Co. 
v. Price, 67 S. C. 207, 45 SH 178. 

[a] Tllustrations.— (1) A  com- 
plaint’ which avers that the assess- 
ment was made to pay the liabilities 
of the company for losses and ex- 
penses is sufficient if the exhibit re- 
quired by the statute shows that the 
assessment was made only for the 
purpose of paying the liabilities of 
the company for losses by fire, and 
not to defray its expenses. Bersch 
v. Sinnissippi Ins. Co., 28 Ind. 64. 
(2) An action by a mutual company 
against one of its members may be 
maintained to recover a deposit which 
is agreed to constitute a part of the 
absolute funds of the company, and 
to be payable on demand, although 
the declaration does not allege that 


Sinnissippi 


For later cases, developments and changes in the law see cumulative Annotations, 


the directors called for the full 
amount of such deposits, and notified 
defendant thereof before the suit was 
commenced. Shawmut Mut. F. Ins. 
Co, v. Stevens, 9 Allen (Mass.) 332. 

95. _ Fidelity Mut. F. Ins. Co. ‘v. 
Vitale, 10 Pa. Super. 157. 

96. Acton v. Farmers’ Home Ins. 
Co., 124 Ky. 677, 99 SW 955, 30 KyL 
919; Devendorf v. Beardsley, 23 Barb. 
(N. Y.) 656. 

97. Acton v. Farmers’ Home Ins. 
Co., 124 Ky. 677, 99 SW 955, 30 KyL 


919; Sparks v. Vitale, 44 WklyNC 
(Pail b0 ns 
98. Acton v. Farmers’ Home Ins. 


Co., 124 Ky. 677, 99 SW 955, 30 KyL - 


919; Sparks v. Vitale, 44 WklyNC 
(Ba) 150. 
99. Acton v. Farmers’ Home Ins. 


Ge 124 Ky. 677, 99 SW 955, 30 KyL 
1. Manlove v. Curtis, 38 Ind. 31; 
Embree _ v. Shideler, 86 Ind. 423; 
South Carolina Mut. Ins. Co. v. 
Price 6iaS..Cy 207, 45 Shaws: 

2. Sparks v. Flaccus Glass Co., 
16 Pa. Super. 119. 

3. Sparks v. Flaccus Glass Co., 
16 Pa. Super. 119. 

4. Hope... Mut? 28." Ins:** Co. ov 
Koeller, 47 Mo. 129; Hope Mut. F, 
Ins. Co, v. Beckmann, 47 Mo. 93: 
Pennsylvania Cent. Ins. Co. v, Kniley, 
2 Pearson (Pa.) 229: 

5. Sparks v. Flaccus Glass Co., 
16 Pa. Super. 119; Brown v. Frailey, 
15 Pa. Dist. 146. 

6 Missouri State Mut. F,, 

Ins. Co. v. Spore, 23 Mo. 26. 

7. Estabrooks y. Fidelity Mut. F. 
rere Co. 74.9 Vt. 202) 205-7; 5255 A. 

“To be thus recoverable, the money 
must have been’ paid in satisfaction 
of some obligation resting upon the 
defendant... 1 Chit. Pl. 350. Here, 
there was no contract relation be- 
tween the persons to whom the 
losses were paid and those against 
whom the assessments were levied. 
art te The company paid the moneys 
for. which the assessments were 
levied in discharge of its own liabili- 
ties, and not in discharge of any debt 


etc., 


Same title, page and note number. 


§§ 144-146] 


quirements of the statutes relating to pleadings 
generally. In some jurisdictions, in order to pre- 
vent judgment for plaintiff in an action on a pre- 
mium note, an affidavit of defense must be filed 2 
if the declaration or statement of claim is suffi- 
cient to warrant judgment in the absence of such 
affidavit.t° An allegation that the assessments sued 
for are unnecessary, excessive, and illegal, is insuffi- 
cient unless the facts upon which such allegations 
depend are set out.11 So an affidavit of defense 
which alleges that defendant surrendered his pol- 
icies on a certain date and at the same time paid 
all indebtedness to the company, but does not state 
how much was paid nor the manner of payment, is 
insufficient.12 Where fraud is set up as a defense, 
it must be definitely and positively alleged.1* 

[§ 145] d. Evidence—(1) Presumptions and 
Burden of Proof. In the absence of a showing of 
some defect the presumption of regularity in all 
mere formalities in the levying of an assessment 
obtains.'* So it will be presumed that a member 
conformed to the requirements of the statute by 
signing the constitution of the company,® and that 
the company was duly incorporated and rightly act- 
ing under its charter.16 Where an insurance com- 
pany, after a change in its charter, sues on a pre- 
mium note given prior to the change, the com- 
pany need not, as a part of its case, show a due 


due from this plaintiff [defendant]. 
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acceptance of the amendment by the corporation 
itself;17 its assent to the new charter will be in- 
ferred from acts or omissions inconsistent with any 
other hypothesis. Ordinarily the burden is on 
plaintiff to show that an assessment was legally laid 
in accordance with the company’s charter and by- 
laws.1® But where the certificate of assessment is 
made prima facie evidence of the assessment, the 
burden of showing its illegality is east upon in- 
sured.?1_ While the company must prove the actual 
issuance of the policy to defendant if it is denied,?? 
a recital of the same and reference thereto in the 
premium note presents prima facie proof. To jus- 
tify an assessment on an alleged missing premium 
note, proof of its having existed at some time, un- 
paid and uncanceled, must be furnished indepen- 
dently of the records of the company.?4 

[§ 146] (2) Admissibility and Sufficiency. The 
rules governing the admissibility 2° and sufficiency 26 
of evidence in other civil actions are applicable to 
actions to recover assessments.27 It has been held 
that a statute making a statement by the company’s 
officers as to the levy of an assessment and the ne- 
cessity thereof competent and sufficient proof of 
the levy is not applicable to foreign companies.28 
The books of the company,?° and the vote or order 
of the directors authorizing the assessment,?° are 
admissible, and are sufficient, in the absence of evi- 


103. quehanna Mut. F. Ins. Co. y. Gack- 


Its claims against the plaintiff [de- 15. Richards v. Hale, 24 Oh. Cir. | enbach, 115 Pa. 492, 9 A 90 

fendant] on account of these pay-|Ct. 468. 22. New England Mut. F, Ins. Co. 
ments rests solely upon the terms of 16, National Mut. F. Ins. Co. v.|v. Belknap, 9 Cush. (Mass.) 140; 
the policy, and that must be declared | Yeomans, 8 R. I. 25, 86 AmD 610. Moore v. Everitt, 20 Pa. Super. 


upon before recovery can be had.” 
Estabrooks v. Fidelity Mut. F. Ins. 
Co., supra. 


8. People’s Equitable Mut. F. Ins. 


Co. v. Arthur, 7 Gray (Mass.) 267; 
Genesee Mut. Ins. Co. v. Moynihen, 
5 HowPr (N. Y.) 321. See generally 
Pleading [31 Cyc 193]. ; 

9. West Branch Ins. Co. vy. Smith, 
1 LegRec (Pa.) 93. 

[a] Requirements of an affidavit 
of defense under the Pennsylvania 
practice. Hoffman v. Whelan, 160 
Pa. 94, 28 A 498; People’s Mut. F. 
Ins. Co. v. Groff, 154 Pa. 200, 26 A 
63; Sparks v. Flaccus Glass Co., 16 
Pa. Super. 119; Sparks v. Industrial 
Brick Co., 12 Pa. Super. 404; Fidelity 
Mut. F.. Ins.’ Co. v. Vitale, 10 Pa. 
Super. 157; Brown v. Frailey, 15 Pa. 
Dist. 146; People’s Mut. F. Ins. Co. v. 
Bergstresser, 1 Pa. Dist. 771, 11 Pa. 


Co. 646; West Branch Ins. Co. Vv. 
Smith, 1 LegRec 93; Lycoming F. 
Ins. Co. v. Brierly, 10 WklyNC 45; 


Susquehanna Mut. F. Ins. CO.miv: 
Sprenkle, 13 YorkLegRec 121. 

10. Sparks v. Vitale, 44 WklyNC 
ar) pLou; 
‘ a Rule applied.— Where the 
company setS up a contract of insur- 
ance, the necessity of an assessment 
and the amount assessed, and at- 
tatches copies of its by-laws and 
policies it presents a case which 
must be answered by an affidavit of 
defense. Sparks v. Vitale, 44 Wkly 


NC (Pa.) 150. 
aa Sparks v Vitale, 44 WklyNC 
15 


0. 
“12. Stockley v. Riebenack, 12 Pa. 

uper. 169. , r 
ders Sterling v. Mercantile Mut. 
Ins. Co., 32 Pa. 75, 72 AmD 773. See 
Houge v. St. Paul F, & M. Ins. Co., 
174 Iowa 607, 156 NW 862 (allega- 
tion of fraud held sufficient). 

14, Citizens’ Mut. F. Ins. Co. v. 
Sortwell, 10 Allen (Mass.) 110; Bay 
State Mut. F. Ins. Co. v. Sawyer, 12 
Cush. (Mass.) 64; Richards v. Hale, 
24 Oh. Cir, Ct. 468; Fidelity Mut. 
F. Ins. Co. v. Vitale, 10 Pa. Super. 
157; People’s Mut. F. Ins. Co. _v. 
Bergstresser, 1 Pa. Dist. 771, 11 Pa. 
Co, 646; Sparks v. Vitale, 44 WklyNC 
(Pa.) 150; Lycoming Ims. Co. v. 


17. Hope Mut. F. Ins. Co. v. Beck- | 13. 


mann, 47 Mo. 93. 
18. Hope Mut. F. Ins. Co. v. Beck- 
mann, 47 Mo. 93. 
19. Ill—Rand v. Continental Mut. 
F. Ins. Co., 58 Ill. A. 665. 
Iowa.—Warner v. Beem, 36 Iowa 
Me.—Augusta Mut. F. Ins. Co. v. 
French, 39 Me. 522. 
Mass.—Washington County Mut. 
Ins. Co. v. Chamberlain, 16 Gray 165; 


Atlantic Mut, F. Ins. Co. v. Fitz- 
patrick, 2 Gray 279. 
Mo.—Merchants’, etc., Ins. Co. v. 


Linchey, 3 Mo. A. 588. 
Pa.—Susquehanna Mut. F. Ins. Co. 


v. Gackenbach, 115 Pa. 492, 9 A 
90. 

[a] Burden on company to show 
necessity for levy, namely, that 


losses and expenses have occurred. 
Warner v. Beem, 36 Iowa _ 385; 
American Ins. Co. v. Schmidt, 19 
Towa 502. See Merchants’, etc., Ins. 
Co. v. Linchey, 3 Mo. A. 588. 

20. Williams v. German Mut. F. 
Ins. Co., 68 Ill. 387; Fidelity Mut. F. 
Ins. Co. v. Vitale, 10 Pa. Super. 157. 
And see cases infra note 21. 

[a] Necessity of assessment.— 
(1) The secretary’s certificate of an 
assessment is prima facie evidence 
of the legal necessity for the same. 
Williams v. German Mut. F. Ins. 
Co., 68 Ill. 387; People’s F. Ins. Co. 


vy. Hartshorne, 96 Pa. 465; Buckley 
v. Columbia Ins. Co., 83 Pa. 298; 
West Branch Ins. Co. v. Macklin, 


66 Pa. 34. (2) It is the necessity 
existing at the time of the levy that 


is thus presumptively shown. Peo- 
ple’s Mut. F. Ins. Co. v. Groff, 154 
Pa. 200, 26 A 63. 

21. Davis v. Sharp, 2 Oh. Dec. 


(Reprint) 197, 2 WestL.Month 40; Sus- 
quehanna Mut. F. Ins. Co. v. Gack- 
enbach, 115 Pa. 492, 9 A 90; People’s 
F, Ins. Co. v. Hartshorne, 90 Pa. 465; 
Billmeyer v. People’s 1 Ins. 
Co., 1 Walk. (Pa.) 530; Lehigh Val- 
ley F. Ins. Co. v. Dryfoos, 6 Pa. 
Cas. 219, 9 A 262; People’s Mut, F. 
Ins. Co. v. Bergstresser, 1 Pa. Dist. 
Ti, it Pa. 1Coi<646, 

[a] Burden on insured to show 
assessment grossly excessive.—Sus- 


Way v. Billings, 2 Mich. 397. 
24. In re Slater Mut. F, Ins. Co., 
HOME Data 
See Evidence § 89 et seq. 

26. See Evidence §§ 1730-1806. 

27. See cases infra this note. 

[a] Evidence held admissible.— 
(1) To show misrepresentation by 
insurer’s agent. Hcuge v. St. Paul 
F. & M. Ins. Co., 174 Iowa 607, 156 
NW 862. (2) Where there was also 
a second count to the declaration in- 
serted upon the theory of an as- 
sumpsit, there being also a count 
upon the note, the court admitted 
the policy in evidence. People’s Mut. 
F. Ins, Co. vy. Clark, 12 Gray (Mass.) 
165. (3) In an action to recover pre- 
miums on open policy of cotton in- 
surance providing that “in considera- 
tion of the stipulations herein con- 
tained and the premium to be paid,” 
the policy is admissible in proof 
of insurer’s execution of the con- 
tract. Citizens’ Ins. Co. v. Adams, 
(Okl.) 177 P 364. 


[b] Evidence held inadmissible.— 
be as Miinbveritt? <20) sPat Super. 
[c] Evidence held sufficient.—(1) 


Minnesota Farmers’ Mut. Ins. Co. v. 
Djonne, 127 Minn. 274, 149 NW 371. 
(2) To show issuance and delivery 
of poiicy. Blakely v. Bradley, 99 
S. C. 229, 838 SH 184. 

[d] Evidence held insufficient to 
show validity ef assessment. Wol- 
cott v. State Farmers’ Mut. Ins. Co., 
77 Nebr. 742, 110 NW 628, 77 Nebr. 
746, 112 NW 871; Sparks v. McCreery, 
61 App. Div. 402, 70 NYS 610. 

23. Western Massachusetts Mut. 
B Ins. -Co: .w.iiiSiesel, YS47 Ti. VA. 


528. 

Citizens’ Mut. BF. Ins. Co. v. 
Sortwell, 10 Allen (Mass.) 110; Peo- 
ple’s Mut. Ins. Co. v. Allen, 10 Gray 
(Mass.) 297; Marblehead Mut. F. Ins. 
v6 v. Underwood, 3 Gray (Mass.) 

30. American Guaranty Fund 
Mut. Ins. Co. v. Mattson, 100 Mo. A. 
316, .73 SW 365; Connecticut River 
Mut. F.! Ins. Co. v. Way, 62 N. H. 
622°. Atlantic. Mut. Ff. Ins. Co. v. 
Sanders, 36 N. H. 252. 
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dence to the contrary, to show the legality and 
necessity of the assessment.*! Where the court of 
a sister state directed an assessment to be levied 
pursuant to the laws of that state, made a part 
of the contract by stipulations of the policies, the 
determination of the court is conclusive as to the 
necessity of the levy *? and is at least prima facie 
evidence of the amount of assessments to be 


Jevied.** ; 

[§ 147] e. Judgment and Execution. Tf the 
policy and premium note provide that, in case of 
a default in the payment of an assessment, the en- 
tire amount of the note shall become due and pay- 
able, plaintiff upon showing such default may have 
judgment for the balance unpaid upon the note,*# 
although in general an execution can only issue for 
future assessments and costs as they accrue.** The 
judgment must be certain as to the amount of re- 
eovery.*® ; . 

A penalty provided for in the policy for default 
jn payment of an assessment may be recovered *7 
but no penalty can be recovered by a receiver where 
the order of court authorizing the assessment does 
not provide for such penalty;** nor can the com- 
pany enforce a penalty provided by its by-laws 
where the charter declares that ‘“‘the amount’’ of 
assessments remaining unpaid shall be recovered 
by actiou.*° 

81. See cases supra notes 29, 30. 

82. Hammond v. Knox, 125 App. 


FIRE INSURANCE 


Return as condition precedent to 
cancellation see infra §§ 166, 169, 
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Interest from the time the assessment was pay- 
able may be allowed;*° but where the suit is brought 
to declare the whole premium note due, interest on » 
the amount of the notc, as a penalty for nonpay- 
ment of a small assessment, is not recoverable.*t 

[§ 148] C. Return of Premiums or Assessments 
Paid 4#2—1. In General. Insured is entitled to a 
return of the premium paid where, without fraud 
on his part,4? the risk has never attached,‘* as 
where the policy has not been delivered,*® or is void 
for illegality and the parties are not in pari de- 
licto.46 But it is not necessary for insurer to take 
affirmative action to find the insured and tender 
back the premiums which were paid volun- 
tarily before insurer had knowledge of the 
grounds for avoiding the policy.** If the policy 
is procured by fraud and misrepresentation on the 
part of insured he cannot recover the premium,’ 
although there is authority to the contrary.*® Where 
there is a breach of warranty or condition precedent 
by insured, without any actuai fraud on his part, 
the premium must be returned.6®° And if imsurer 
or its agent has induced insured to take out the 
policy by false representations, insured can at any 
time rescind the contract and recover back his 
premiums.>! But such right does not exist merely 
because of the expression of an opinion by an 


1073, 96 Reprint 6382. 
[a] Dlustration.—Where the sta- 


Div. 9, 109 NYS 367 [aff 194 N. Y. 
655, 87 NE. 11201. 

33. Hammond vy. Knox, 125 App. 
DINne OelOo) INGYSoor) pai USF IN. aye 
555, 87 NE 1120]. 

34. Ill—Rand v. Mutual F. 
Go: 58 Ill. A. 528. 

Ind.—German Mut. F. Ins. Co. v. 
Franck, 22 Ind. 364, 

Mass.—Jones v. Sisson, 6 Gray 288. 

Mo.—St. Louis Mut. F. & M. Ins. 
Co. v. Boeckler, 19 Mo. 135. 

Nebr.—Farmers’ Union Ins. Co. v. 
Wilder, 35 Nebr. 572, 53 NW _ 587. 

N. Y.—Hyatt v. Esmond, 37 Barb. 
601. See Taylor v. Port Jefferson 
Milling Co., 84 Hun 610, 32 NYS 307 
(statutory provisio prescribing 
form of judgment). r / 

[al Default after termination of 
imsurance.—Hyatt v. Esmond, 37 
Barb. (N. Y.) 601. 


Ins. 


Notes for. premiums see supra 
§ 120. 
35. Rand v. Mutual F..Ins, Co., 58 


Till. A. 528; Farmers’ Union Ins. Co. 
v. Wilder, 35 Nebr. 572, 53 NW 587; 
Taylor v. Port Jefferson Milling Co., 
84 Hun 610, 32 NYS 307. 


86. Stratton v. Mutual Assur. 
Soc., 6 Rand. (27 Va.) 22 
[a] Rule applied.—A judgment on 


a motion by an insurance company 
for quotas due for insurance, that 
“plaintiff recover damages and ex- 
penses according to law and the rules 
and regulations of the society,’ with- 
out specifying the amount or nature 
of the damages and expenses, is 
erroneous for uncertainty, Stratton 
v. Mutual Assur. Soc., 6 Rand. (27 
Va.) 22. 

87. People’s Mut. F. Ins. Co. v. 
Groff, 154 Pa. 200, 26 A 63. 

88. Capital City Mut. F./Ins. Co. 
v. Boggs, 172 Pa. 91, 33 A 349; Sny- 
der v. Groff, 8 Pa. Dist. 291. 3 

39. National Mut. F. Ins. Co. v. 
Yeomans, 8 R. I. 25, 86 AmD 610. 

40. Hyatt v. Wait, 37 Barb. (N. 
Y.) 29; National Mut. F, Ins. Co. v. 
Yeomans, 8 R. I. 25, 86 AmD 610. 

41. Bangs v. Bailey, 37 Barb. (N. 
Y.) 630; Bangs v. McIntosh, 23 Barb. 
GNEDY-=) nd O12 

42. Cross references: 

Effect of insolvency of insurer see 

Insurance [22 Cyc 1405, 1422]. 


TS welaios 
Right under statute or policy to sur- 

render policy and receive unearned 

premium see infra § 175. 

Waiver of forfeiture by retention of 
premiums see infra §§ 402-411. 
43. lIowa.—Waller v. Northern 

Assur. Co., 64 Iowa 101, 19 NW 865. 
Ky.—Dixie F. Ins. Co. v. Wallace, 

153 Ky. 677, 156 SW 140, AnnCas 

1915C 409. 
Minn.—rarsons v. Lane, 97 Minn. 

98, 106 NW 485, 4 LRANS 231, 7 

AnnCas 1144, 

N. Y.—Elbers v, United Ins, Co., 
16 Johns. 128. 

Tenn.—Jones v. Insurance Co. of 
North America, 90 Tenn. 604, 18 SW 
260, 25 AmSR 706. 

Effect. of fraud on part of insured 
see infra notes 48, 49. 

44. U. S.—Clark v. Manufacturers 
Ins. Co., 8 How. 235, 12 L. ed. 1061. 

Ind.—Ohio Farmers Ins. Co. v. 
Williams, 63 Ind. A. 435, 112 NE 556. 

Iowa.—Colby v. Cedar Rapids Ins. 
Co., 66 lowa 577, 24 NW 54; Colby v. 
Cedar Rapids Ins. Co, 19 NW 
891; Waller v. Northern Assur. Co., 
64 Iowa 101, 19 NW 865. 

Ky.—Dixie F. Ins. Co. v. Wallace, 
153 Ky. 677, 156 SW 140, AnnCas 
1915C 409. 

Mich.—Ely v. Oakland Cir. Judge, 
162 Mich. 466, 125 NW 375, 127 NW 
769, 770 [quot Cyc]. 

Minn.—Parsons v. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 
AnnCas 1144. 

N. Y.—Waddington v. United Ins. 
Co., 17 Johns. 23; Elbers v. United 
Ins. Co., 16 Johns. 128; Steinback v. 
Rhinelander, 3 Johns. Cas. 269. 

Tenn.—Jones v. Insurance Co. of 
North America, 90 Tenn, 604, 18 SW 
260, 25 AmSR 706. 

Wis.—De Wolf v. Washington, 119 
Wis. 554, 97 NW 220. 

Ont.—Mulvey v. Gore Dist. Mut. F. 
Assur. Coy 254. Gi QinB. 424; 

45. Collier v. Bedell, 39 Hun (N. 
Y.) 238. 

. 46. Ely v. Oakland Cir. Judge, 162 

Mich. 466, 125 NW 875, 127 NW 769: 

Parsons-y,Lane, 97 Minn. 98, 106 NW 

485, 4° LRANS “234.7 AnnCas 1144; 

‘Mount v. Waite, 7 Johns. (N. Y.) 


| 434; Jaques v. Golightly.~2_'W. Bl. 


For later cases, developments and changes in the law see cumulative Aj\notations, same tit 


tute expressly prohibits the issuanc- 
of insurance on farm property by 
mutual companies, policies issued in 
violation of such statute are ultra 
vires and void for illegality, and in- 
sured is entitled to a return of the 
unearned premium, Ely vy. Oakland 
Cir. Judge, 162 Mich. 466, 125 NW 
375, 127 NW 769. 
_[b] Although the insurance of 
tickets in a lottery declared illegal 
by statute is invalid, (see supra § 
63) insured, not having violated any 
statute, is entitled to recover back 
tne premium paid. Mount vy. Waite, 
chy Johns. (N. Y.) 4384; Jaques v. Go- 
lightly, 2 W. Bl. 1073, 96 Reprint 632. 
[c] If the parties are in pari 
delicto and the policy is illegal the 
DP SEHGL ges be recovered, Par- 
sons v. Lane, 97 Minn. 98, 106 NW 
485, 4 LRANS 231, 7 AnnCas 1144, 
47. Parsons v. Lane, 97 Minn. 98, 
ae awe 485, 4 LRANS 231, 7 AnnCas 
48. Schwartz vy. U. S. Insurance 
Co., 21 F. Cas. No. 12,505, 8 Wash. 
170; National Mut. F. Ins. Co. v. 
Dunean, 44 Colo, 472, 98 P 634, 20 
LRANS 340; Friesmuth vy. Agawam 
Mut. F. Ins. Co., 10 Cush. (Mass. ) 
587; Hoyt v. Gilman, 8 Mass. 336; 
Himely v. South Carolina Ins. Co., 
8 S. C. L. 154,.12 AmD 623. 
49. Fishbeck v. Phenix Ins. Co., 
Northern Assur. 


54 Cal. 422. 

50. Waller y. 
Co., 64 Iowa 101, 19 NW 865; De- 
lavigne y. United Ins. Co., 1 Johns. 
Cas. (N. Y.) 310; Jones v. Insur- 
ance Co. of North America, 90 Tenn. 
604, 18 SW 260, 25 AmSR 706; Mul- 
vey_v. Gore Dist. Mut. F, Assur. Co., 
20) US OC Qe Bias 

fa] MWlustration—Where plaintiff 
untruly represented the building as 
furnished with @ brick chimney, the 
policy never attached and he might 
therefore recover back his premium. 
Mulvey v. Gore Dist. Mut. F. Assur. 
Con 25 Ch Ours oa 

[b'] Policy void ab initio for 
breach of condition ,as to ownership 
of property. Waller v. Northern 
Assur. Co., 64 Iowa 101, 19 NW 865. 

51. Clark vy. Manufacturers Ins. 
ae 8 How. -(U."S5)--235, 712. *ed. 


le, page and note number. 
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officer of insurer as to its financial condition.®2 
Where a broker, acting as agent for insured, pro- 
cures insurance in companies not authorized by in- 
sured, the latter may reject the policy when ten- 
dered and recover the premium paid to the broker.®? 
If, however, the risk has once attached there is 
no right to a return of the premium;*‘ and this rule 
applies on forfeiture of a policy which has become 
void for breach of a promissory warranty or condi- 
tion subsequent.®> So it has been held that where 
a standard policy provides that it shall be void 
if the premises become vacant and remain so for a 
specified time without the insurer’s consent, insured 
is not entitled to recover the sum paid for a vacancy 
permit.°° Where the policy and premium note give 
insurer the right to retain earned premiums, it is 
not necessary to return the premium note to insured 
before the policy becomes suspended in order to 
avoid liability thereon for a loss after its lapse.5? 
The fact that insurer has, without consent of in- 
sured, transferred on its books or elsewhere his in- 
terest in the policy to another person does not con- 
stitute the basis of an action for the return of the 
premium.®® And if the policy gives insured the 
right on certain conditions to recover premiums 
paid in case the property is sold, it is only on such 
conditions that a return may be enforced.®® It 
has been held, however, that where a policy provides 
that it shall terminate on the commencement of 
mortgage foreclosure proceedings, and such pro- 


ceedings are commenced, insured is entitled to the | 


return of a ratable proportion of the premium.‘ 
So premiums paid and reeeived without knowledge 
that the policy has been avoided may be recovered ;*1 
and an insured who pays premiums without knowl- 
edge of the destruction of the property, or if, hav- 
ing such knowledge, communicates it to insurer, 


52. Com. v, Mechanics’ Mut. F.| 42 A 2. 
ins, Co., 120 Mass. 495. [b] 

53. Morris v. Starkweather, 
Ine., 186 Ill. A. 59. 

5A St. sPaulamr, <&. Mains, Cast. 
Coleman, 6 Dak. 458, 483 NW 693, 6 
LRA 87; Ohio Farmers Ins. Co. v. 
Williams, 63 Ind. A. 435, 112 NE 556; 
Phenix Ins. Co. v. Stevenson, 78 
Ky. 150; Home Ins. Co. v. Myers, 111 
SW 289, 33 Kyl 790; Canadian Pae, 
R. Co. v. Ottawa F. Ins. Co., 11 Ont. 
L. 465, 7 OntWR 353, 6 AnnCas 567 
fafe.39 .CansS.,.C. 405],;, Hawke. v. 


etc:, 


additional 


nix. 7 Ins iy Coy; 


1000, 95 NW 3 
56. 
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Where new insurance wW 0 
taken out before tender of the policy | is 
for cancellation, and the first policy 
provided for avoidance 
insurance, 
premiums could not be recovered. 
Colby v. Cedar Rapids Ins. Co., | 

Iowa 577, 24 NW 54, (lowa) 19 NW 64, 
891; Farmers’ Mut. Ins. Co. v. 
65 Nebr. 14, 


Williams v. Boston Ins, 
135 Minn. 483, 160 NW 664. 
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may recover back the amount so paid.®? If the risk 
attached only in part to the subject matter of the 
insurance, and the contract is severable, there may 
be a return of the premium as to that part as to 
which the consideration has failed.6@ Where the 
absolute funds of a mutual company are exhausted 
and an assessment is made upon the contingent lia- 
bility of the members, any surplus remaining is to 
be repaid to the members by whom the assessment 
was paid, in the absence of any requirement in the 
rules of the company as to its disposition.*4 

To whom returnable. Where a premium was 
properly returnable, payment should be made to 
insured or to his authorized agent.® 

[§ 149] 2. Actions to Recover. An action to 
recover premiums paid is for money had and re- 
ceived,°® and is not an action on the policy within . 
a provision thereof requiring such action to be 
brought within a specified time.*7 The statute of 
limitations begins to run on an action to recover 
premiums paid for insurance on property in which 
insured has no insurable interest, as soon as the 
premiums are paid, or at the latest when the insurer 
refuses to pay a loss,®8 and it is immaterial that 
insured did not know his legal rights.2® Under a 
statute declaring that an insurance company may be 
sued in any county in which the contract of insur- 
ance is made a suit against a reinsurer to recover 
a deposit made under the original contract is prop- 
erly brought in the county where such contract was 
made, although the contract of reinsurance was 
made in another county.7° Where plaintiff in an 
action to recover an unearned premium tendered 
the return of a certificate of insurance showing 
the loss, if any, payable to a mortgagee, the mort- 
gagee was a necessary party to the action,” since 
his interest could not be affected without his con- 


claims the money and does not rely 
on the policy issued to him, which 
worthless, he may recover back 
the premium in a suit against the 
agent, even though he does not sur- 
render the policy until after the suit 
pet ak pak Smith v. Binder, 75 Ill. 


was 


in case of 
the unearned 


Com. v. Massachusetts Mut. F. 
Phe-| Ins. Co., 119 Mass. 45; Sullivan v. 
90 NW | Massachusetts Mut. F. Ins. Co., 2 

Mass. 318. See Lycoming F. Ins, Co. 
Co.,| Vv. Buck, 1 LuzLegReg (Pa.) 351 
(surplus of assessment to be divided 


Niagara Dist. Mut. F. Ins. Co., 23 57. Continental Ins, Co. v. Strat-| a#mong members of solvent com- 
Grant Ch. (U. C.) 139. : ton, 185 Ky. 523, 215 SW 416. pany). : 
55. Ala.—ZJackson v. Millspaugh, 58. Lewis v. London,'etc., F. Ins. 65. Vanderslice v. Royal Ins. Co., 
NS Abas dl LO, knee O\6 Os . Co., 78 Mise. 176, 1837 NYS 887. 13 Pa. Super. 455. ; : 
Iowa.—Colby v. Cedar Rapids Ins. 59. Edwards v. Franklin F. Ins. [a] If insured has intrusted his 


Co., 66 Iowa 577, 24 NW 54, 19 NW 
891. 

Ky.—Sargel v. United States F. & 
MO Ins..Co..-5 Ky. Op. 272. 


Mass.—EHlder v. Federal Ins. Co., 
213 Mass. 589, 100 NE 655. : 
Minn.—Parsons v. Lane, 97 Minn. 


98, 106 NW 485, 4 LRANS 231, 7 
AnnCas 1144. 

Nebr.—Meyers v. German F. Ins. 
Co., 101 Nebr. 855, 166 NW 247, LRA 
1918C 341; Home F. Ins. Co. v. Kuhl- 
man, 58 Nebr. 488, 78 NW 936, 76 
AmSR 111; Farmers’ Mut. Ins. Co. 
v. Home F. Ins. Co., 54 Nebr. 740, 74 
Nw 1101. 

Pa.—Davison v. London, ete, F. 
Ins. Co.,,189 .Pa.; 132, 42 A. 2. 
Tiiustration.—Where a com- 


{a] ; 
pany insures property while con- 
tained in a certain building, the 


policy to become void if insured re- 
moved his goods to any other build- 
ing, the company need not return 
the unearned portion of the premium 
when such a abet poenTe to avoid 
liability on the policy. avison v, 
Ponaon: etc., F. Ins. Co., 189 Pa. 132, 


-[26 C. J.—9] 


Co., 3 WklyNC (Pa.) 241. n 
60. Hayes v. U. S. F. Ins. Co., 182 
N. C. 702, 44 SHE 404. 


61. Hazard v. Franklin Mut. F. 
InsinCos eu peep len 429- 

62. Reese v. Delaware Mut. Ins. 
Co., 3 Leg&InsR (Pa.) 83. 


[a] Conversely, if he has knowl- 
edge that the property has been de- 
stroyed and fails to inform insurer, 
he cannot recover. Reese v. Dela- 
ware Mut. Ins. Co., 3 Leg&InsR (Pa.) 
83. 

63. Smith v. Binder, 75 Ill. 492; 
Finney v. Warren Ins. Co., 1 Metce. 
(Mass.) 16, 85 AmD 343; Howland v. 
Commercial Ins. Co., Anth. N. P. 
(N. Y.) 42; Waters v. Allen, 5 
Hill €No YY!) 421; Hayes v. U. 8S. F. 
Tne Go. 182) NaC, 102,644 SE 
404, 

[a] Where insured has paid the 
premium to the agent of the com- 
pany, and before the agent had paid 
over such premium, or assumed any 
liability on account of it, the com- 
pany becomes insolvent, and such 
party notifies the agent that he 


policies to a broker, assigning them 
in blank, insurer is protected if it 
pays to the broker on the faith of the 
assignment without notice of his 
fraud. Vanderslice v. Royal Ins. Co., 
13 Pa. Super. 455. 

{b] A mortgagee assignee of a 
policy as collateral security is en- 
titled to the premium in case he has 
not realized on foreclosure enough 


to satisfy the debt. Rafsnyder’s 
App., 88 Pa. 436. 
66. Hemmenway v. Bradford, 14 


Mass. 121; New Holland Turnp. Co. 
v...Marmers’ Ins. Co,,,.144° Pa. 541; 
22 A 923. 

67. Waller v. Imperial F. Ins. Co., 
64 Iowa 101, 19 NW 865. 

68. New Holland Turnp. Co. v. 
Farmers’ Ins. Co., 144 Pa. 541, 22 A 
923. 

69. New Holland Turnp. Co. v. 
aepiner Ins. Co., 144 Pa. 541, 22 A 


70.) | Petiten va cAtlas, ~Ins:, Go, 242 
Iowa 265, 120 NW 642. 

71. Loew v. North British, etc., 
Ins) Co. 9456. NYS: 692. 
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sent.” 


Where a contract of insurance requiring 
insured to make a deposit entitled him to recover 
it on surrender of the policy unless properly ex- 
pended, the burden is 6n a reinsurer when sued for 


FIRE INSURANCE 
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the recovery of such deposit to show that the fund 
has been properly expended.”® If the risk has never 
attached insured 
amount paid from the date of payment.” 


is entitled to interest on the 


XII. ASSIGNMENT OR OTHER TRANSFER OF POLICY 7° 


[§ 150] 
Necessity of Consent of Insurer. 


is obtained.*? 


run with the insured property.*° 


72. See infra § 172. 
73, Petite v. Atlas Ins. Co., 142 
Iowa 265, 120 NW 642. 


74, Dixie F. Ins. Co. v. Wallace, 
153 Ky. 677, 156 SW 140, AnnCas 
1915C 409. 

75. Assigumenti: 

Generally see Assignments 5 C. J. 

p 830. 

Of claim for loss: « 
Ground of forfeiture see infra 
§ 336. 


Right to proceeds see infra §§ 596— 
600 


Of policy: 
By or to person without insurable 
interest see supra § 24. 
Ground of forfeiture see 
$§193/3 5, 330. 

Avoidance of policy as affecting 
assignee see infra § 233. 

Forfeiture of policy as affecting 
assignee see infra §-345. 

76. Waterhouse v. Gloucester F. 
Ins. Co., 69 Me. 409; ‘Kamm, etc., 
Brewing Co. v. St. Joseph County 
Village F. Ins. Co., 168 Mich. 606, 
619, 184 NW 999 [quot Cyc]; Ste- 
phenson v. Germania F.. Ins. Co., 100 
ahs: 456, 160 NW 962, LRA1917D 
307. 

77. 

A. 2 


‘infra 


Ill.—Davis v. Osborn, 159 Tll. 


+ 283, 
Ind.—Miles Lamp Chimney Co. v. 
Brie F.. Ins. Co., 164 Ind. 181, 73 NE 


107 

Ky.—Hall v. Continental Ins. Co., 
84 SW 519, 27 KyL 99. 

Me.—Lyford v. Connecticut F. ins. 
Co., 99 Me. 273, 58 A 916; Waterhouse 
see Gloucester F. Ins. Co., 69 Me. 

Mich.—MecNatt v. Patrons’ Mut. F. 
Ps a COs iss UNWe (on Weonard! ov, 
Farmers’ Mut. F. Ins. Co., 192 Mich. 
230, 158 NW 1041; Kamm, etc., Brew- 
ing Co. vy. St. Joseph County Village 
H Ins. Co., 168 Mich: 606, 619, 134 
NW 999 [quot Cyc]. But see Gour- 
lay ov. Insurance Co. of North 
America, 181 Mich. 286, 148 NW 258 
(where it was held by a. divided 
court that an action on the policy 
would lie by a purchaser of property 
from the parties originally insured, 
having the policy indorsed to himself 
as his interest should appear, and 
thereafter taking from the insured 
an assignment of his interest in a 
contract to purchase’ from plaintiff 
and an assignment of the policy, of 
which the instrer had notice, but to 
which its consent was not shown). 


A. Nature of Right in General—l. 

Most policies of 
fire insurance contain a provision that they are 
not assignable without the insurer’s consent. Pro- 
visions of this kind are valid,’® so that the assignee 
acquires no privity with insurer unless such consent _ 
Independently of any statutory pro- 

vision or clause in the policies, however, it 1s now — 
universally held that contracts of fire insurance are 
not assignable, before loss so as to transfer to the 
. assignee the full legal title of the original insured, 
unless insurer consents to such assignment,’* not- 
withstanding the policy runs to the insured, his ex- 
ecutors, administrators, and assigns.” 
from the well established principle that a policy 
is a personal contract with insured and does not 
Nevertheless, an 
assignment of the policy without securing consent 
of insurer thereto does not of itself make the policy 


This follows 
chaser.®® 


Nebr.—Stephenson v. Germania F. 
Ins. Co., 100 Nebr. 456, 160 NW 962, 
LRA1917D 307; New England L. & T. 
Co. v. Kenneally, 38 Nebr. 895, 57 NW 
WD. ‘ 

N. Y.—Hooper vy. Hudson River F. 
Ims!UG@ows LOIN TY... 424) laff Wb Barb. 
413]; Shotwell v. Jefferson Ins. Co., 
18 N. Y. Super. 247. 

Eng. —Sadlers Co. v. Badcock, 2 
Atk. 554, 26 Reprint 733; Lynch v. 
Dalzell, 4 Bro. P. C. 431, 2, Reprint 
292; London Inv. Co. v. Montefiore, 9 
L. T. Rep. N. S.. 688; Corse v. British 
American Ins. Co., 1 Rev. Crit. 243. 

Assignment as ground of forfeit- 
ure see infra §§ 335, 336. 


78. U.S—Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 
L. ed. 1044, 


Cal.—Bergson v. Builders’ Ins. Co., 
388 Cal. 541. 

Tll.— Garland v. Insurance Co. of 
North America, 9 Ill. A, 571 [rev on 


other grounds 108 Ill. 220]. 
Iowa.—Bartling v. German Mut. 
Lightning, ete., Ins. Co., 154 Iowa 


835, 134 NW 864; Davis v. Bremer 
County Farmers’ Mut. F. Ins. Assoc., 
154 Iowa 326, 1834 NW 860, 862 [cit 
Cyc]; Simeral v. Dubuque Mut. F. 
Ins. Co., 18 Iowa 319. 

Ky.—Hall v. Continental 
84 SW 519, 27 KyL 99. 

La.—Leavitt v. Western M. & F. 
Ins. Co.) Robs, sole 

Me.—Lane v. Maine Mut. F. Ins. 
Co., 12 Me. 44, 28 AmD 150. 

Md.—Washington F. Ins.’ Co. v. 
Kelly, 32 Md. 421, 3 AmR 149. 

Mass.—Tate v. Citizens’ Mut. F. 
Ins. Co., 18 Gray 79; Loring v. Manu- 
facturers’ Ins. Co., 8 Gray 28; Fogg 
Vv... Middlesex Mut. (RY ine Con 210 
Cush. 337; Wilson v. Hill, 3 Mete. 
66; Carroll v. Boston Mar. Ins. Co., 
8 Mass. 515. 

Mich.—Hall v. Niagara KF. Ins. Co., 
93 Mich. 184, 538 NW 727, 32 AmSR 
497, 18 LRA 185. 

Mo.—Key v. Continental Ins. Co., 
101 Mo. A. 344, 74 SW 162; Jecko v. 
St. ous Bye. dns! Cossl7) vio. 
A. 308. 

Nebr.—New England L. & T. Co. v. 
Kenneally, 38 Nebr. 895, 57 NW 759. 

N. H.—Cummings vy. Cheshire 
County Mut. FE. ‘Ins. Co, 55 N) B. 
457; Sanders v. Hillsborough Ins. Co., 
44 N. H. 238; Rollins v. Columbian 
Mut Hy nis Core worNeedeleee Ons 

N. J.—Kase v. Hartford F. 
Con dS Nive Lesa oe AL Ont, 


Ins. Co., 


Ins, 


y,84 


void, so that the original insured cannot recover 
thereon 8+ unless the policy so provides.*? 
a third person purchases the insured property with 
the understanding that the policy is to be trans- 
ferred to him, he buys the right to have the policy 
transferred provided insurer consents,** and if such 
consent is not given he is entitled to have paid to 
him the unearned premiums on surrender of the 
policy to insure 
of the purchaser’s rights in the policy, it shoukd 
notify such purchaser or the insured of its refusal 
to carry the policy in favor of the former, so that 
it can be surrendered, the unearned premium col- 
lected, and other insurance be obtained by the pur- 
By statute it is sometimes provided that 
insured may in all cases assign the policy with 
the property insured.*¢ 
struments for the payment of money assignable, 
even though such assignment is prohibited by the 


Where 


And where insurer has notice 


But a statute making in- 


N. Y.—Lett v. Guardian F. Ins. 
Co., 125 N. Y. 82, 25 NE 1088; Shot- 
well v. Jefferson Ins. Co., 18 N. Y. 
Super. 247; Adtna F. Ins. Co. v. Tytler, 
16 Wend. 385, 30 AmD 90. 

Oh.—Walker v. Firemen’s Ins. Co., 
reget 256, 12 Oh. Dee. (Reprint) 

R. I.—Hoxsie v. Providence Mut. 
Fl dnsi@o.. 6 oR: 2672 
, S. C.—Sherman y. Fair, 29 S. C. L. 

47, 

Tenn.—Quarles vy. Clayton, 87 Tenn. 
308, 10 SW 505, 3} LRA 170. 

Va.—Morgan vy. American Cent. Ins. 
Core W. Va. 1, 92 SE 84, LRA1917D 

Eng.—Sadlers Co. v. Badcock, 2 
Atk. 554, 26 Reprint 733; Lynch v. 
eee 4 Bro. P..C. 431, 2 Reprint 

Ont.—Kanady v. Gore Dist. Mut. F. 
Ins Co244, UNC. Bled: 

Que.—Forgie v. Royal Ins. Co., 16 
LCJur 34. 

[a] Rule applicable to mutual 
companies.—Bartling v. German Mut. 
Lightning, etc., Ins. Co., 154 Towa 
335, 184 NW 864; Davis v. Bremer 
County Farmers’ Mut. F. Ins. Assoc., 
154 Iowa 326, 134 NW 860. 

Cross references: 

Assignment after loss see infra § 336. 
Consent ‘to assignment as waiver of 
grounds of avoidance or forfeiture 

see infra §§ 412, 413. 
poe assignment see infra notes 

06. 
Necessity of consent to avoid for- 

feiture see infra § 385. 


Sufficiency of consent see infra 
§§ 151-154. 
79. Bergson v. Builders’ Ins. Co., 
88.0 Calvo 4aee Stout vareO liven eee lns: 


Co., 12 Towa 371, 79 AmD 539. 

60. See supra § 1. 

81. Bergson v. Builders’ Ins. Co., 
38 Cal. 541; Key v. Continental Ins. 
Co., 101 Mo. A. 344, 74 SW 162; Harl 
v. Shaw, 1 Johns. Cas. (N. Y.) 313, 
1 AmD 117. 


82. See infra §§ 335, 336. 
83. Bealmer v. Hartford F. Ins. 
Co., (Mo. A.) 225 SW 132; Bealmer 


v. Hartford F.. Ins. Co., (Mo. A.) 193 
Sw 847. 

84. Bealmer v. Hartford F. Ins. 
Co.,) (Mo; A.) A938 SW) S47. 

85. Bealmer yv.:*Hartford,.F. Ing. 
Co., (Mo. A.) 193 SW 847. 

86. Forgie :v. Royal Ins. Co., 16 
LCJur 34; O’Connor v. Imperial Ins. 
Co; 14 hC Jura ios 


For later cases, developments 2nd changes in the law see cumulative Annotations, same title, page and note number, 


§§ 150-151] 


instrument, does not apply to an assignment of a 
fire insurance policy before loss.87 An equitable 
assignment of the policy may exist without a legal 


assigninent.* Thus even when the property insured. 


is not transferred and the assignment of the policy 
is not assented to by insurer, an assignment as 
between the parties to it will be upheld in equity 
as a transfer of a contingent right to the money,® 
and when the loss happens, the assignee’s right be- 
comes a vested one.°® This rule applies to a pledge 
of the policy ®t or an assignment as collateral se- 
curity.“ A sale by one partner to another of his 
interest in the property, accompanied by a delivery 
of the policy, operates as a valid assignment with- 
out the consent of insurer and transfers to the pur- 
chaser all the seller’s equitable interest.2? And such 
an assignment does not fall within the clause re- 
quiring insurer’s consent.°* A guardian who has 
obtained insurance upon the property of his ward 
may assign the policy to the person to whom the 
ward sells the property after becoming of age. 
But not even in equity can an assignment be made 
to inure to the benefit of the assignee when it con- 
stitutes a breach of any condition of the policy.%6 

[§ 151] 2. Requisites and Sufficiency of Con- 
sent—a. In General. If a certain method for ob- 
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taining consent to an assignment of the policy is 
prescribed in the policy itself, no other mode will 
suffice.°* But if insurer waives such a requirement 
and assents to the assignment the right of the as- 
signee is perfected.°8 Consent is usually given by 
an express agreement made at the time of the as- 
signment, but by the form of the contract itself 
consent may virtually have been given in advance.®? 
When there is such a provision and insurer without 
valid reason refuses to consent to an assignment of 
the policy, the assignee acquires the same right as 
though consent had been given,! and insurer is 
liable for the cost of procuring other insurance if 
the assignee prefers to obtain it.2 But the fact that 
the poley contains a blank form of assignment 
is not an implied consent to its assignment. In 
the absence of stipulations to the contrary, consent 
may be given by any method which insurer leads 
insured to consider sufficient.4 Consent may be 
given orally ® unless the policy requires it to be in 
writing,® but such requirement may be waived.’ So 
the assent may be® and often is required to be® 
indorsed on the policy, in which case the indorse- 
ment may be, ‘‘This policy to inure to the ben- 
efit of’’ the assignee,!? or merely, ‘‘Loss, if any, 
payable to’’ the assignee; or the consent may be 


87. Davis v. Bremer County Farm- 


ers’ Mut. F. Ins. Assoc., 154 Iowa 
326, 1384 NW 860. 
Assignment after loss see infra 


$§ 596-599. 

88. Simeral v. Dubuque Mut. F. 
Co., 18 Iowa 319; Washington 
ipo oins. (Co; “vit Kelly,327' Md. 421; 3 
~AmR 149; Rousset v. Insurance Co. 
of North America, 1 Binn. (Pa.) 429; 
Gourdon v. Insurance Co. of North 
America, 3 Yeates (Pa.) 327. 

89. Bergson vy. Builders’ Ins. Co., 
38 Cal. 541; Phillips v. Merrimack 
Mut... .Ins.-Co., 10 Cush. .(Mass.) 
350. And see infra § 157. 

90. Bergson v. Builders’ Ins. Co., 
38 Cal. 541. 

91. Dickey v. Pocomoke City Nat. 
Bank, 89 Md. 280, 43 A 33. 

Pledge as breach of condition 
against assignment see infra § 336. 

92. Bibend v. Liverpool, ete, F., 
etc., Ins. Co., 30 Cal. 78; Wakefield 
v. Martin, 8 Mass. 558; Scottish 
Union, ete., Ins. Co. v. Andrews, 40 
Tex. Civ. A. 184,-89 SW. 419; Mc- 
Phillips v. London Mut. F. Ins. Co., 
23 Ont. A. 524. 

Cross references: 

Assignmeit as collateral as ground 

of forfeiture see infra § 336. 
Effect of assignment as_ collateral 

generally see infra § 157. ; 

Necessity of insurable interest in 

assignee see supra § 24. 

93. Pierce v. Nashua F. Ins. Co., 
50 N. H. 297, 9 AmR 235. 

94. Dermani v. Home Mut. Ins. 
Co., 26 La. Ann. 69, 21 AmR 544; 
Wilson v. Genesee Mut. Ins. Co., 16 
Barb. 511 [rev on other grounds 14 
N. Y. 418]; West v. Citizens’ Ins. 
Co., 27 Oh. St. 1, 22 AmR 294; Texas 
Banking, ete, Co. v. Cohen, 47 Tex. 
406, 26 AmR 298. 

95. Cummings v. Hildreth, 117 Mass. 
309. 

Bergson v. Builders’ Ins, Co., 
38 Cal. 541; Jecko vy. St. Louis F. 
& M. Ins. Co., 7 Mo. A. 308. 

Forfeiture of policy by assignment 
see infra §§ 335, 336. 

97. Ga—Farmers’ Mut. Ins. Assoc. 
v. Price, 112 Ga. 264, 37 SE 427. 

Ind.—American Ins. Co. v. Galla- 
gher, 50 Ind. 209; New v. German 
Ins. Co., 5 Ind. A. 82, 31 NE 475. 
Iowa.—Simeral v. Dubuque Mut. 
¥F. Ins. Co., 18 Iowa 319. 

Ky.—Hall v. Continental Ins, Co., 
84 Sw 519, 27 Kyl 99; Mays v. Con- 
tinental Ins- Co., 7 KyL 524. 

Mass.—Loring v. Manufacturers’ 


Ins.'’Co., 8 Gray 28. 7 

Mich.—Leonard vy. Farmers’ Mut. F. 
Ins. Co., 192 Mich. 230, 158 NW 1041. 

Minn.—Newman v. Springfield F. 
& M. Ins. Co., 17 Minn. 123. 

N. J.—Cranberry Mut. F. Ins. Co. 
v. Hawk, (Ch.) 14 A 745, 

N. Y.—Smith v. Saratoga County 
Mt E.wins.)Co;, 1 sHill (497, 3, Hill 

N. C.—Davis v. Farmers’ Mut. F. 
Ins.. Co.,, 134 N..C.. 60, 45 SH_955. 

Pa.—Girard F. & M. Ins. Co. v. 
Hebard, 95 Pa. 45. 

Wis.—Keeler vy. Niagara F, Ins. Co., 
16 Wis. 523, 84 AmD 714. 

[a] Until all the steps required 
have been taken, the assignment re- 
mains incomplete and vests no right 
in the assignee. Fogg v. Middlesex 
Mut. A: Ins. .Co., 10° Cush. (Mass.) 
337; Newman v. Springfield F. & M. 
Ins: Cos. Le Minny 02335 Cranberry 
Mut. F. Ins. Co. v. Hawk, (N. J. 
@h}) p14 SAY 145; Davisnv: warmers’ 
Mut. F. Ins. Co., 134 N. C. 60,°45 SE 
955; Keeler v. Niagara F. Ins. Co., 
16 Wis. 523, 84 AmD 714. 

98. German-American Ins. Co. v. 
Sanders, 17 Ind. A. 134, 46 NE 535; 
Manchester F. Assur. Co, v. Glenn, 
13 Ind. A. 365, 41 NE 847, 55 AmSR 
225;. Moffitt v. Phenix Ins. Co., 11 
Ind. A. 233, 38 NE 835; Furbush v. 
Farmers’ Mut. Ins. Co., 140 Iowa 
240, 118 NW 871; Davis v. Farmers’ 
Mut. F. Ins. Co., 134°N. C. 60, 45 SE 
955; Wyman v. Imperial Ins. Co., 16 
Canes, 6G. dao. 

99, Hagan v. Scottish Union, etc., 
Ins. Co., 98 Fed. 129 [aff 186 U. S. 
423, 22 SCt 862, 42 L. ed: 1229 and 
rev 102 Fed. 919, 43 CCA 55]; Rogers 
Traders’ Ins. Co., 6-Paige (N. Y.) 
583. 

[a] Mlustration.—A policy for the 
benefit of “whom it may concern, at 
the time of the loss.” Rogers v. 
Traders: -inss Co. 6¢ePaigeraGN. Ys) 
583. See Hagan v. Scottish Union, 
ete., Ins. Co., 98 Fed. 129 (where the 
words so construed were, “For ac- 
count of whom it may concern’’). 

Making policy payable to mortga- 
gee or other third person see infra 
§ 156. 

1. Farmers’ Mut. Ins. Assoc. v. 
Price, 112 Ga. 264, 37 SE 427; Man- 
chester F. Assur. Co. v. ‘Glenn, 13 
Ind. A. 365, 40 NE 926, 41 NE 847, 
55 AmSR 225; National F. Ins. Co. 
ve Crane, 16 Md. 260,.7% AmD” 239) 
Hughson y. Hardy, 62 Minn. 209, 64 
NW 389. 


2. Marshall v. Franklin F. Ins. 
176 Pa. 628, 35 A 204, 34 LRA 


3. Lyford v. Connecticut F. Ins. 
Co., 99 Me. 273, 58 A 916. 

4). Moffitt, -v.., Phenix |In'si,.€o;, 211 
Ind. A. 233, 38 NE 8385; Bodle v. 
Chenango County Mut. Ins. Co., 2 
INF ey Dos 

fa] Where company agrees that 
policy shall remain “good.”—Bodle v. 
Chenango County Mut. Ins. Co., 2 
N. Y. 53 (where the following ex- 
pression of consent was approved: 
“The consent of this company is 
given that policy No. 2396, to Jona- 
than Bodle, shall remain good, te 
wit: $600 on dwelling house and $600 
on store to Jonathan Bodle, and 
$1,400 on goods to J. Bodle & Son, 
as requested in notice dated May 15, 
1841’), 

5. Moffitt v. Phenix Ins. Co., 11 
Ind. A. 233, 38 NE 835; Amazon Ins. 
Co..v., Wall; 31 Oh. St.. 628, 27 AmR 
533; Wood v. Rutland, ete., Mut. F. 
Ins Cos sl Vie-ob2. - 

6. Gould v. Patrons’ Androscog- 
fin , Mut; 5. Ins: Co,,. (6- Me, —298< 
Minturn v. Manufacturers’ Ins. Co., 
10 Gray (Mass.) 501; Greentaner vy. 
Connecticut. By Ins: 3Co.,4-228) New 
388, 127 NE 249 [rev 184 App. Div. 
293, 171 NYS 417]; Buchanan Vv. bx- 
change F. Ins. Co., 61 N. Y. 26; Mor- 
gan v. American Cent. Ins. Co., 80 
Viatg i 2: 1, 92 SE 84, LRAI917D 

7, rWvomtt vo Phenix Ins, Co; if 
Ind. A. 233, 38 NE 835; Home Ins, 
Co. v. Gaddis, 10 Ky. Op. 18. 

8. New Orleans Ins. Assoc. v. Hol- 
berg, 64 Miss. 51, 8 S 175. 


9. Loring v. Manufacturers’ Ins. 
Co., 8 Gray (Mass.) 28; Morgan v. 
American Cent. Ins. Co., 80 W. Va. 


1, 92 SE 84, LRA1917D 1049; Staddon 
v. Liverpool-Manitoba Assur. Co., 44 
Ont. Lis, 355, 47 DomiLR 4737 

10. Buchanan v. Exchange F, Ins, 
CosGlINe Yr 26: 

11. Conn.—Batchelor  v. 
F.. Ins. Co., 40 Conn. 56. 

D. C.—Brown y. Commercial F, 
Ts,..-Co., 21, -App.co2p. 

Mass.—Amory v. Reliance Ins. Co., 
208 Mass. 378, 94 NE 677. 

Minn.—Newman v. Springfield F. 
&o Mey ts.) Coy tit, wviitin. E23" 

Wis.—Keeler v. Niagara F. Ins. Co., 
16 Wis. 523, 84 AmD 714. 


People’s 


{a] oss payable to mortgagee 
as his interest may appear. Brown 
v.. Commercial, ¥..-Ins., Co.,. 21. App. 
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expressed in a slip attached to the policy,” or in | 
a separate paper,}* or even in a letter * or upon 
the books of the company.15 Where the policy 
requires a written consent,'® the indorsement of the 
assignment upon the policy by insured, attested by 
the local agent, is sufficient.17 So the attestation 
of the seeretary of the company 1s binding.** But 
where the policy expressly declares that the agent 
has no power to waive any condition therein, a re- 
quirement that consent to an assignment shall be 
indorsed on the policy cannot be waived by the 
agent.19 Consent of insurer to assignment is not 
afforded by merely promising to indorse it when 
the policy is presented if this is never done,”° nor 
by issuing the policy after the applicant expresses 
a wish to assign.2! And if the policy is assignable 
only on consent, the giving of notice thereof is in- 
effectual.22. The policies often contain special pro- 
visions with regard to the time of securing the con- 
sent of insurer,?? and consent may be required 
to precede the assignment.** So provisions con- 
cerning the assignee’s giving security are com- 
mon.2> Where the policy binds insurer to consent 
to an assignment if requested within a certain time 
after sale of the insured property, consent to the 
sale must first have been given.?®° The consent to 
an assignment of the policy to a purchaser of the 
property inures to the benefit of a codwner, al- 
though his name is not expressiy mentioned.?7 When 
requesting a consent to an assignment the assignee 
need not state the nature of his interest.28- And a 
request that insurer consent to an assignment of the 
policy is a sufficient notice to it that the applicant 


(D. C.) 325; Amory v. Reliance Ins. | Ins. Co., 

Co., 208 Mass. 378, 94 NE 677. Pennsylvania Ins. 
12. Queen Ins. Co. v. Block, 58] 44 Pa. 89. 

SW 471, 22 KyL 626. sl. 


13. Pennsylvania Ins. Co. v. Bow- 
man, 44 Pa. 89 


i County Mut. 
14. Sanders v. Hillsborough Ins. 


ibyials 


Ins. 
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134 N. C. 60, 45 SE 955; 


Sanders v. Hillsborough Ins. 
Co., 44 N. H. 238; Durar v. Hudson 
Co., 
Buchanan v. Wxchange F. Ins. 


. we 


[§§ 151-153 


has acquired or is about to acquire some interest 
in the property insured.*° 

[§ 152] b. By Whom Given. Consent to an 
assignment may be given by the president of the 
company, acting as its agent,?° or by the secre- 
tary; and a formal vote of the directors is not 
necessary.22. So consent may be given by an au- 
thorized agent of insurer ** even after termination 
of his agency, where insured had no notice of such 
termination.*¢ -But a mere soliciting agent,3> or 
an agent authorized merely to receive applications 
and make them temporarily binding pending con- 
sideration of the risk,?* or a mere broker who pro- 
cured the insurance,?? has no implied authority to 
give such consent; and of course the local agent 
cannot bind the company where the policy pro- 
vides terms of securing consent which could not 
be complied with by him.** Although the consent 
of the secretary be required for an assignment, the 
consent of an agent who has been accustomed to 
approve assignments and make monthly ‘reports of 
them to the company on blanks furnished for that 
purpose will be sufficient,°® unless the agent is him- 
self payee of the policy.*° 

[§ 153] c. Consideration. An agreement by 
insurer to consent to an assignment must rest upon 
a consideration in order to constitute a new con- 
tract between insurer and assignee.tt The exemp- 
tion of insurer from further liability to the original 
insured #2 and the premium for the unexpired 
term #? constitute a good consideration for the 
new promise upon the part of insurer. Where a 
policy with a mortgage clause attached is assigned 

34. Greentaner v. Connecticut F. 
Ins. Co., 184 App. Div. 298, 171 NYS 
417 [rev on other grounds 228 N. Y. 


388, 127 NE 249]. 
35. Strickland v. Covnecil Bluffs 
926. 


Ins. Co., 66 Iowa 466, 22 NW 
s6. Stringham v. St. Nicholas Ins. 


Co. v. Bowman, 


aoe IN tei dctar ete 


Co., 44 N. H. 238. 

15. Griswold v. American Cent. 
Ins. Co., 70 Mo. 654. 

16. See supra note 6. 

17. New Orleans Ins. Assoc, v. 
Holberg, 64 Miss. 51, 8 S 175. 

18. Conover v. Albany Mut. Ins. 
Co., 1 N. Y. 290; Smith v. Saratoga 
County >, Mut. Fe) Ins... 'Co.,” 3. Bill 
GN... ¥.). 508. 

19. Shuggart v. Lycoming F. Ins. 
Co., 55 Cal. 408. 

20. Equitable Ins. Co. v. Cooper, 
60 Ill. 509. 

et. Srmiith.-v... .Saratoza 
Mut. F. Ins. Co., 3 Hill (N. 'Y.) 508. 

om Gitacds mee es eV LS COs 
Hebard, 95 Pa. 45; Corse v. British 
American Ins. Co., 1 Rev. Crit. 243, 

Necessity of notice see infra § 156. 

23. Illinois F. Ins. Co. v. Stanton, 
bie Li. 3545" American. In'sl Co.y wv. 
Gallagher, 50 Ind. 209; Dadmun Mfg. 
Co. v. Worcester Mut. F. Ins. Co., 11 
Metce. (Mass.) 429; Boynton v. Farm- 
ers, Mut. BY Ins: Co:, 43° Vt. 5256, 6 

Insurance Co. 


AmR 276. 

24. Manley v. of 
North America, 1 Lans. (N. Y.) 20. 

25. Durar v. Hudson County Mut. 
Ons! Co.nae Ne pd sdan lege 

26. Home Ins. Co. v. Lindsey, 26 
Oh. St. 348. 

27. Palatine Ins. Co. vy. Boyd, 
(Tex. Civ. A.) 50 SW 643. 

28. Cumberland Valley Mut. Pro- 
tection Co. v. Mitchell, 48 Pa, 374; 
Lycomine Ins. Co. v. Mitchell, 48 Pa. 


29. Shearman v.. Niagara EF. Ins. 
Co., 46 N. Y. 526, 7 AmR 380; Wolfe 
Vermmecurity, HY. Ins Col 39) Ny? 
49; Hooper v. Hudson River F. Ins. 
CO iN, Yarta4. 

Mut. 


County 


30. Davis v. Farmers’ F. 


Co., 61 N. Y. 26; Conover v. Albany 
es Ins, Co. 1° NuyY. 290° Laff’ 3 Den: 

54]. 

32. Durar v. Hudson County Mut. 
Inse-Coy 24 "Ni, J. Ge 17s Conover sv; 
Albany Mutapins, "Cos Ney. 1290 
[aff 3 Den. 254]. ; 

33. Ky.—Continental Ins. Co. v. 
Bradley, 172 Ky. 549, 189 SW 706; 
Gragg v. Home Ins. Co., 107 SW 321, 
32 KyL 988; Home Ins. Co. v. Myers, 
107 SW 719, 32 KyL 999. 

Miss.——New Orleans Ins. Assoc. v. 
Holberg, 64 Miss. 51, 8 S 175. 

Mo.—Bealmer v. Hartford F. Ins. 
Co., (A.) 198 SW 847; Breckinridge v. 
American Cent. Ins. Co., 87 Mo. 62; 
Sheets v. Iowa State Ins. Co., 153 
Mo. A. 620, 1385 SW 80. 

Nebr.—German Ins. Co. vy. Rounds, 
85 Nebr. 752, 53 NW 660. 

N. H.—Chauncy v. German-Ameri- 
can Ins. Co., 60 N. H. 428; Pierce v. 
Nashua F..Ins. Co., 50 N. H, 297, °9 
AmR 235. 

Oh.—Amazon Ins. Co. v. Wall, 31 
Oh. St. 628, 27 AmR 533. 

Tex.—Delaware Ins. Co. v. Hill, 
(Civ. A.) 127 SW 283; Fire Ins. Assoc. 
v. Miller, 2 ‘Tex. A: Civ: Cas, .§)°332) 

Wis.—Keeler v. Niagara F. Ins. 
Co.,, 16 Wis. 5238, 84 AmD 714, 

Ont.—Hendrickson v. Queen Ins. 
Cor, S80. iC. vOes Bee 1086 : 

[a] An agent authorized to issue 
policies originally has such author- 
ity. German Ins. Co. v. Penrod, 35 
Nebr. 273, 53 NW 74. 

[b] Agent who took application 
may consent to assignment. New 
Orleans Ins. Assoc. v. Holberg, 64 
Miss. 51, 8 S 175; Chauncy v. Ger- 
man-American Ins. Co., 66 N. H. 428; 
Pierce v. Nashua F. Ins. Co., 50 N. H. 
207,59) sAlMIR eos. 


Co., 4 Abb. Dec. (N. Y.) 315, 3 Keyes 
280, 5 AbbPrNS 80, 37 HowPr 365. 

37. Richmond vy. Phcenix Assur. 
Co., 88 Me. 105, 33 A 786. 

38. American Ins. Co. vy. Galld- 
gher, 50 Ind. 209; Stringham vy. St. 
Nicholas Ins. Co., 4 Abb. Dec. 315, 
3 Keyes 280, 1 Transcr. A. $84, 5 
AbbPrNS 80, 37 HowPr 365. 

39. Farmers’ Mut. Ins. Co. v. Tay- 
lor, S34 ba. saz. 

40. Cascade F. & M. Ins. Co. v. 
Journal Fub. Co., 1 Wash. 452,°25 P 
41, 
60 Ill. 
42, Wilson v. Hill, 3 Metc. (Mass.) 
66; Cummings v. Cheshire County 

Mut. F. Ins. Co., 65° N. H. 457. 

43. U. S.—Ellis v. Insurance Co. 
of North America, 32 Fed. 646. 

Ark.—Planters’ Mut. Ins. Assoc. 
v. Southern Sav. Fund, etc., Co., 68 
Ark. 8, 56 SW 443. 

Ill.— Garland v. Insurance Co. of 
North America, 9 Ill. A..571 [rev on 
other grounds 108 If. 220]. 

Mass.—Lawrence vy. Holyoke Ins. 
Co., 11 Allen 387; Foster v. Equita- 
ble Mut. F.. Ins. Co. 2 Gray 216; 
Wilson v. Hill, 3 Metce. 66. 

Mich.—Hall yv. Niagara EF’, Ins. Co., 
93 Mich. 184, 52 NW 727, 32 AmSR 
497, 18 LRA 135, 

Minn.—Hughson v. Hardy, 62 Minn. 
209, 64 NW 3889, 

Mo.—Vining v. Franklin F. Ins. 
Con 389 OL AS, AS et, : 

N. H.—Cummings vy. Cheshire 
roan Mut Hieins: Con 56 meN- uke 


Sues Ins. Co. v. Cooper, 


N. Y¥.—Shearman v. Niagara F. Ins. 
Co., 46 N. Y. 526, 7 AmR 380; Pratt 
v. New York Cent. Ins. Co., 64 Barb. 
589 Laff 55.N. Y. 505]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to a purchaser of the property, the policy is sus- 
tained in the hands of the assignee by the original 
premium, which supported the insurance both as 
to the owner and mortgagee;** and a release by a 
mortgagee of all interest under a policy previously 
held as security, and the direction by insured, as- 
sented to by insurer, for payment of a loss to other 
mortgagees as their interest may appear, is a good 
consideration for payment to such mortgagees.‘ 

[§ 154] d. Fraud or Mistake. If consent to 
assignment of the policy has been obtained by 
fraud or sharp practice insurer is not bound there- 
by.*6 Where the policy contains no restriction as 
to the kind of assignment, the fact that insurer 
gives its consent presuming that the assignment is 
absolute, whereas it is made as collateral security, 
does not render the consent void.47 But a contrary 
result arises when the transferee’s interest is 
actually that of an owner, but insurer assents be- 
heving that he is a mortgagee.‘s 

[§ 155] 38. Withdrawal of Consent. A consent 
to an assignment of a pclicy, fairly procured, can- 
not be withdrawn against the will of the assignee.*® 

[§ 156] B. Requisites and Validity of Assign- 
ment. The intention of the parties that an assign- 
ment should take place is determinative, and no 
particular form is necessary in order to transfer 
an equitable interest in the proceeds to the as- 
signee.5° A delivery of the policy with intent to 
assign it completes the assignment,°! although the 
assignment may be valid without delivery.®? But 
mere possession of the property by a vendee of 
the property is insufficient to show an assignment. 
And it has been held that a letter directing in- 
surer’s agent to return out of the proceeds of the 
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policy an amount due a ereditor of insured is not 
an assignment, if the letter is not acted upon and 
the policy remains in the possession of insured.5+ A 
verbal assignment is sufficient 55> unless the statute 
requires a writing,®® and the fact that the by-laws 
of insurer contemplate a written assignment will 
not prevent a parol assignment from operating as 
a transfer of the equitable title to the policy.57 In 
some jurisdictions, however, the statute requires a 
contract of insurance to be in writing;5% and in 
such case, an assignment of the policy with the 
consent of the insurance company, being a new and 
independent contract between it and the assignee,®® 
is invalid unless in writing.°° A transfer of the 
insured property is not an assignment of the pol- 
icy,* nor is such transfer necessary to the validity 
of an assignment by way of collateral security, 
which will give the assignee the equitable title to 
the proceeds of the policy.°? But a transfer of the 
property is necessary in order to create a contrac- 
tual privity between insurer and assignee,** since 
the assignee in such case must have an insurable 
interest in the, property.** An equitable assignment - 
may be created by an executory agreement to as- 
sign.°> Thus an agreement by a debtor to insure 
his property and assign the policy to a creditor as 
collateral security, while not an assignment of the 
policy in presenti,°* gives the creditor an equitable 
len upon the money due in ease of loss,*? although 
the policy is not delivered when issued, nor actually 
assigned until after loss.°8 So when a purchaser 
agrees to insure for the benefit of his vendor and 
to assign the policy for his security, but fails to 
assign, the agreement operates as an equitable as- 
signment of the money but not of the policy; and 


N. Y. 28, 31 NE 265]; Hecker v. Com- 


Me Gunter, 12 Tex. Civ. A. 598, 35 SW 
15. 

{a] -The time for which premium 
Was paid for a policy not having ex- 
pired when consent to _ transfer 
thereof was given, there was a sufifi- 
cient consideration for the company’s 
consent to the transfer, although it 
might have insisted on a forfeiture 
of the policy for previous transfer 
of the property. North British, etc., 
Ins. Co. v. Gunter, 12 Tex. Civ. A 
598, 35 SW 715. 

44. Funk v. Shawnee F. Ins. Co., 
82 Kan. 525, 108 P 832 [reh den 83 
Kan. 800, 108 P 1135]. 

45. Amory v. Reliance Ins. Co., 
208 Mass. 378, 94 NE 677. 

46. Home Ins. Co. v. Allen, 93 Ky. 
270, 19 SW 748, 14 KyL 161; Lynde 
vy. Newark F. Ins. Co., 139 Mass. 
57, 29 NE 222; Hodges v. Tennessee 
M. & F. Ins. .Co., 8 N. Y. 416. 

47. Merrill v. Colonial Mut. F. Ins. 
Co., 169 Mass. 10, 47 NE 439. See 
London Imperial Ins. Co. v. Wolf, 21 
Oh) Cire (Cts (-202.4-11 ' Oh=-Cir;, Dee. 
815 (to the same effect). 

48. Wall v. Commercial Ins. Co., 7 
Oh. Dec. (Reprint) 328, 2 CincLBul 
LL. 

[a] This follows from the fact 
that insurer obtains no right of sub- 
rogation to any securities as it would 
were the transferee a mortgagee. 
Wall v. Commercial Ins. Co., 7 Oh. 
Dec. (Reprint) 323, 2 CincLBul 113. 

49. Grant v. Eliot, etc, Mut. F. 
Ins. Co., 75 Me. 196. 

50. U. S.—McDonald v. Daskam, 
116 Fed. 276, 53 CCA 554. 

Cal.—Bergson v. Builders’ Ins. Co., 
38 Cal. 541. 

Ky.—Gragg v. Home Ins. Co., 90 
SW 1045, 28 KyL 988. : 

Minn.—White v. Robbins, 21 Minn. 
870. 
N. Y.—Kitts v. Massasoit Ins. Co., 
56 Barb. 177; Dickenson v. Phillips, 
1 Barb. 454. 


Assur. Co., 26.U.°C. Q: B..559: : 
[a] An indorsement upon a policy 

assigning ‘the interest of insured as 

owner of the property covered by 


the within policy” is _ sufficient. 
Rines v. German Ins. Co., 78 Minn. 
46, 80 NW 839. But see Frost v. 
Liverpool, ete, “Ins. Co. (Hil. T. 


[1871]}) Stevens N. B. Dig. 224 (in- 
dorsement by insurer’s agent not 
under seal insufficient to enable as- 
signee to sue). 

[b] A clause in a bill of lading 
providing that in case of loss or 
damage the carrier should havé the 
benefit of the insurance on the goods 
and should not be answerable over to 
insurer operates as an assignment 
of such insurance to the _ carrier. 
Dundee Chemical Works v. New York 
Mut. Ins. Co., 12 Mise; (@N. Y:) 358, 
33 NYS 628. 

[c] Use of blank form on back of 
policy is not compulsory. Gragg v. 
Home Ins. Co., 90 SW 1045, 28 KyL 
988. 

51. Hewins v. Baker, 161 Mass. 
320, 37 NE 441; Lienkauf v. Calman, 
110 N. Y. 50, 17 NE 389; Matter of 
Babcock, 12 NYSt 841; Ross v. Wells, 
5 Pa. Co. 430; Kenny v. Hutchings, 
7 Newfoundl. 84. ; 


52. Spring v. South Carolina Ins. 
Co., 8 Wheat. (U. C.) 268, 5 L. ed. 
614. 

53. Greentaner v. Connecticut F. 
Ins. Co,, 228 N. Y. 388, 127 NE 249 
[rev 184 App. Div. 293, 171 NYS 
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54. In re Foster, Ir. R. 7 Hq. 294. 

55. McDonald v. Daskam, 116 Fed. 


Bealmer v. Hart- 
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276, 63 CCA 554; 
ford EB. InsieCoyezG@Mo. A:) 
847; Lienkauf v. Calman, 


50, 17 NE 389; Greentaner v. Con- 
necticut F. Ins. Co., 184 App. Div. 
298.0 LUUAINMS 8407: ebrev'o oni/ other 


grounds 228 N. Y. 388, 127 NE 249]; 
O’Brien v. Prescott Ins. Co., 11. NYS 
125 [rev on other grounds 134 


mercial State Bank, 35 N. D. 12, 159 
NW 97. 
Cross references: 


Assignment after loss see infra 
§§ 596-599. 

Parol consent to assignment see 
supra § 151. 
56. See infra note 60. 
57. Cannon v. Farmers’ Mut. F. 


aoe Assoc., 58 N. J. Eq.. 102, 43 A 


58. See supra § 33 note 93. 

59. See infra § 157. 

60. St. Paul F, & M. Ins. Co. v. 
Brunswick Grocery Co., 113 Ga. 786, 
39 SE 483; Northwestern Nat. Ins. 
Co. v. Southern States Phosphate, 
ete.) €o,,,.20 Ga. A. 506, 93 SH 157. 

61. See supra § 1. 

62. Stout v. New Haven City F. 
Ins. Co., 12 Iowa 371, 79 AmD 539; 
Fogg v. Middlesex Mut. F. Ins. Co., 
10 Cush. (Mass.) 3837; Griswold v. 
American Cent. Ins. Co., 70 Mo. 654. 
And see supra § 150. . 

Necessity of insurable interest in 
assignee see supra § 24. 

63. Hoyt v. Hartford F. Ins. Co., 
26 Hun 416 [aff 96 N. Y. 650 mem]. 

64. See supra § 24. 

65. Reed v. Lukens, 44 Pa. 200, 84 
AmD 425; Greet v. Citizens Ins. Co., 
5 Ont. A. 596. 

[a] A covenant to insure con- 
tained in a mortgage operates as an 
equitable assignment of insurance 
when effected. Greet v. Citizens Ins. 
Cos t5.7Ont) ALY 96: 
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ve Fed. 360, 77. CCA 538, 9 LRANS 
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426. 
68. Wilder v. Watts, 138 Fed. 
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69. Cromwell v. Brooklyn F. Ins. 
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the same is true when the vendor agrees to insure 
for the benefit of the purchaser’ or upon the 
vendor’s depositing the policy with the purchaser.” 
Making the policy payable to a mortgagee or other 
third person by an indorsement upon the policy, 
even though with consent of insurer, 1s not usually 
regarded as an assignment of the policy,’? but 
merely makes such person an appointee to receive 
the proceeds in case of Joss.7* In a few cases, how- 
ever, it has been held that such indorsement 1s In 
legal effect an assignment of the policy to the in- 
The insurer is not liable 
for the cancellation values of policies paid to a 
person fraudulently representing himself to be the 
owner, where insured signed them in blank and 
delivered them to such person as his agent for an- 
An assignment induced by fraud 
on the part of insurer will be annulled.7° 
surer consenting to the transfer of a policy by an 
agent of insured cannot afterward object that the 
agent had no authority to transfer."” 


dorsee at its inception.’* 


other purpose.’ 


70. Shotwell v. Jefferson Ins. Co., 
18 N. Y. Super. 247;, Wheeling F., 
ete., Ins: Co. v.. Morrison, 11 Leigh 


(38 Va.) 354, 36 AmD 385. 
71. Pierce v. Nashua F. Ins. Co., 
50 N. H. 297, 9 AmR 235; Charleston 


Ins., ete., Co. v. Neve, 27 S.C. L. 
237, 
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882; Carpenter v. Providence Wash- 
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New Zealand Ins. Co., 138 Fed. 497, 
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Co. v. Scammon, 4 Fed. 263 [mod on 
other, grounds 117. U., S. 634, 6 SCt 
889, 29 L. ed. 1007]. 
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Boston Ins. Co., 77 Conn. 676, 60 A 
647, 69 LRA 924, 
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Ill.— Continental Ins. Co. v. Hul- 
man, 92 Ill. 145, 34 AmR 122. 
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Dwelling-House Ins. Co., 81 Me. 566, 
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313, 28 AmR 56. 

Mass.—Smith v. Union Ins. Co., 120 
Mass. 90; Franklin Sav. Inst. v. Cen- 
tral Mut. F. Ins. Co., 119 Mass. 240; 
Minturn v. Manufacturers’ Ins. Co,, 
10 Gray 501; Loring v. Manufactur- 
ers’ Ins. Co., 8 Gray 28; Hale v. 
Mechanics’ Mut. F. Ins. Co., 6 Gray 
169, 66 AmD 410; Fogg v. Middlesex 
Mut. F. Ins. Co., 10 Cush. 337. 

Mo.—Griswold v. American Cent. 
Ins. Co., 70 Mo. 654 {aff 1. Mo. A. 
97]; Froehly v. North St. Louis Mut. 
E. Ins. Co., 32 Mo.: A. 302. But see 
Franklin v. Nation Ins. Co,, infra 
note 74. 

N. H.—Baldwin v. Phoenix Ins. Co., 
iBOMNUE, 164; 

N. J.—State Ins. Co. v. Maackens, 
38 N. J. L. 564; Martin v. Franklin 
or tae Co., 88 N. J. L. 140, 20 AmR 

N. Y.—Frink v. Hampden Ins. Co., 
45 Barb. 384. But see Pratt v. New 
York Cent. Ins. Co., infra note 74. 

Oh.—Hrie Brewing Co. v. Ohio 
Farmers’ Ins. Co., 81 Oh. St. 1, 89 
Ne 1065, 185 AmSR 735, 25 LRANS 

W. Va.—Staats v. Georgia Home 
Ins. Co., 57 W. Va. 571, 50 SE 815, 
4 AnnCas 541. 

Wis.—Williamson vy. Michigan F. 
& M. Ins. Co., 86 Wis. 398, 57 NW 
46, 39 AmSR 906; Gillett v. Liver- 
pool, ete. Ins. Co., 73 Wis. 203, 41 
NW 78, 9 AmSR 784. 
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ment.*? 


An in- 


see infra § 157. 
Indorsee as party to action on 
policy see infra § 682. 
73. See supra § 81; 
supra note 72. 


and cases 


74. Ind.—Continental Ins. Co. v. 
Blair, 65 Ind. A. 502, 114 NE 763, 
LG w IN BIE Golde 


Md.—National F. Ins. Co. v. Crane, 
16 Md. 260, 77 AmD 289. 

Mo.—Franklin v. National Ins. Co., 
43 Mo. 491. 2 

N. Y.—Pratt v. New York Cent. 
ins, Co. 64 Barb.) 589) [atl b0- Nn 
505]. t 

R. I.—Gilliat v. Pawtucket Mut. F. 
NS COs. Syke) AS cht Ot Adin Dan egos 
Brown v. Roger Williams Ins. Co., 
5 RY 2 394. : 

And see Newman vy. Sprinefield F. 
& M. Ins. Co., 17 Minn. 123 (indorse- 
ment by insurer or request of in- 
sured gives indorsee right of action 
on policy). 

[al Whe authorization of payment 
to a mortgagee is a conditional as- 
signment or transfer of an interest 
in the policy. Continental Ins. Co. v. 
Blair, 65 Ind. A. 502, 114 NE 763, 116 
NE 752. 

75. Vanderslice v. Royal Ins. Co., 
(Te PaorbDisti) 51,5200 Rast Conn 4500 24 
Montg. Co. 96. 

[a] The owner of the policies is 
estopped from asserting title as he 
has conferred the indicia of title 
upon the agent, and of two inno- 
cent parties the one that has made 
it possible for the other to suffer 
must himself stand the loss. Van- 
derslice v. Royal Ins. Co., 7 Pa. Dist. 
51, 14 Monte. Co. 96. 

76. Burnham v. Lamar Ins. 
79 Jil. 160; Derrick v. Lamar 
Co., 74 Ill. 404. 

77. Manchester F. Assur. Co. 'v. 
Feibelman, 118 Ala. 308, 23 S 759. 


Cot; 
Ins. 


78. Toronto Bank v, St. Lawrence 
IF. Ins. Co., 19 Que. Super. 434. 
79.') Rogers: v.’ Traders’ “Ins. ‘Co., 


6. Paige (N. Y.) 588. r 

80. Lamb v. Council Bluffs Ins. 
Co., 70 Iowa 238, 30 NW 497; Baugh- 
man v. Camden Mfg. Co., 65 N. J. Hq. 
546, 56 A 876. 

81. Manchester F. Assur. Co. iv. 
Koerner, 13 Ind. A. 372, 40 NE 1110, 
41 NE 848, 55 AmSR 231; Bullman vy. 
North British, ete., Ins. Co., 159 Mass. 
118, 384 NE 169; Sherman v. Fair, 
29.Si'G. TL. 647: 

82. German Ins. Co. v. Clark, 14 
KyL 810. 

83. Cross references: 

Assignees as parties to action on 

policy see infra § 682. 

Avoidance of policy as affecting 

rights of assignee see infra § 233. 
Forfeiture of policy as affecting 


Notice to insurer. ; } 
able on notice to insurer such notice must be given 
in the mode preseribed.’® 1 le 
to ‘‘whom it may concern, at the time of the loss, 
a printed clause in the policy requiring notice to 
the insurer is inoperativ 

Partial assignment. 
of insured’s interest is ineffectual.®° 
two specific properties or two specific interests 
therein are insured by the same policy, on a con- 
veyance of the separate properties or interests the 
policy may be separately assigned.*! A transfer of 
the policy by some of the beneficiaries with the con- 
sent of insurer: does not divest the other benefi- 
ciaries of their interest in the insurance.*? 
Operation and Effect of Assign- 
Where an assignment of the policy to a 
purchaser of the insured property has been duly 
assented to by insurer, a new and independent con- 
tract arises between insurer and assignee.** 
all the terms and conditions of the old contract are 


[§§ 156-157 
Where the policy is assign- 


But when it is payable 


e799 


An assignment of a part 
But when 


But 


rights of assignee see infra § 345. 
Liability of assignee for assessments 

see supra § 129. 

Right of assignee after loss to proa- 

ceeds see infra § 596-600. 
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ical Co. v. Sundry Ins. Cos., 108 Fed. 
451; Ellis v. Insurance Co. of North 
America, 32 Fed. 646. 

Ark.—Planters’ Mut. Ins. Assoc. v. 
Southern Sav. Fund, etc., Co., 68 Ark. 
8, 56 SW 443. 

Ga.—Hughes v. Hartford F. Ins. 
Co., 144 Ga. 740, 741, 87 SE 1042 [cit 
Gyeys Sti Paul Shee Me inca Conv. 
Brunswick Grocery Co., 113 Ga. 786, 
39 SE 483. 

Ill.—City F. Ins. Co. v. Mark, 45 
Ili. 482; Garland v. Insurance Co. of 
North America, 9 Ill. A. 571 [rev on 
other grounds 108 Ill. 220]. 

Ind.—Continental Ins. Co. v. 
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Glenn, 13 Ind. A. 699, 40 NE 927; 
Manchester F. Assur. Co. v. Glenn, 
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847, 55 AmSR 225; Moffitt v. Phenix 
Ins. Co., #1 Ind. A. 233, 38 NE 835; 
New v. German Ins. Co., 5 Ind. A. 
82, 31 NE 475. 

Iowa.—HEllis v. State Ins. Co., 68 
Iowa 578, 27 NW 762, 56 AmR 865; 


Ellis v. Council Bluffs Ins. Co., 64 
Iowa 507, 20 NW 782. 
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Golden, 188 Ky.. 742; 224 SW 177; 
Niagara F.. Ins. Co. v. Layne, 162 Ky. 
665, 172 SW 1090; Home Ins. Co. v. 
Allen, 13 KyL 95. 

La.—Leavitt v. Western M. & FE. 
Ins. Co., 7 Rob. 351. 

Me.—Donnell v. Donnell, 86 Me. 
518, 30 A 67; Biddeford Sav. Bank v. 
Dwelling-House Ins. Co., 81 Me. 566, 
18 A 298; Grant v. Blipt, ete. Mut. 
F. Ins. Co., 75: Me. 196. 

Mass.—Swaine v. Teutonia F. Ins. 
Co., 222 Mass. 108, 109 NE 825; Bull- 
man v. North British, ete., Ins. Co., 
159 Mass. 118, 34 NE 169; Foge v. 
Middlesex Mut. F. Ins. Co., 10 Cush. 
337; Wilson v. Hill, 3 Mete. 66. 

Mich.—Wilms v. New Hampshire 
F. Ins. Co., 194 Mich. 656,161. NW 
940; Hall v. Niagaray F, Ins. Go, 
93 Mich. 184, 53 NW 727, 32 AmSR 
497, 18 LRA 135. 

Mo.—Bayless v. Merchants’ Town 
wat Ins. Co., 106 Mo. A. 684, 80 SW 


N. H.—Cummings y. Cheshire 
County Mats EY) nse oy eo bo Ne EL. 
457; Pierce v. Nashua. Bu pins’)Ga, 


50 N. H. 297, 9 AmR 235; Sanders v. 
Hillsborough Ins. Co., 44 N. Hy 238. 
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Ins. Co., 25 N. Jel. 506 
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imported into the new, and the latter is created 
on the basis of the old.8° An assignment of a policy 
as collateral security gives the assignee an equita- 
ble lien upon the amount due on the policy in ease 
of loss, to the extent of the debt secured;8* and 
the fact that the assignment was given and accepted 
as collateral may be shown by parol, although such 
fact was not communicated to insurer.87 Such 
assignment does not carry any interest in the sub- 
ject of insurance,®* and on payment of the debt the 
insured is entitled to a redelivery of the policy.®® 
The lien created by an assignment of a policy with 
the consent of insurer as security to a person to 
whom the policy is payable as his interest may 
appear is prior to that of a subsequent garnish- 
ment creditor.°° An assignee under an equitable as- 
signment takes subject to all the rights, equities, 
and liabilities existing between insurer and _ in- 
sured;°t and this applies to an assignment made 
after a loss.°? An insurance company which has 
been garnished by a creditor of insured cannot, in 
an action by an assignee of the policy, set up the 
defense that the assignment was in fraud of cred- 
itors of insured, where no final judgment has been 
obtained against him.®? <A policy void at its in- 
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ception cannot be validated by a subsequent as- 
signment,®* although it may be by a subsequent 
agreement amounting to a new contract.25 Where 
property is insured with a mortgage clause in the 
policy, an assignment of the policy to a subsequent 
purchaser of the property with consent of insurer 
does not require the approval of the mortgagee, in 
the absence of a stipulation therefor.®* It has been 
held, however, that a mortgagee under a loss pay- 
able clause has an interest in the poliey of which 
it cannot be deprived by a subsequent agreement 
between the owner and insurer, without the mort- 
gagee’s consent, making the loss payable to the 
owner.°’ When the entire interest of insured in 
a policy covering realty and personalty is assigned 
to a purchaser of the realty, insured cannot recover 


for loss of the personalty, although he owned it 


at the time of the loss.®* 

Assignment to mortgagee. Where insured mort- 
gages the property and then assigns the policy to 
the mortgagee with the consent of insurer, the con- 
tract is not converted into one of indemnity to the 
mortgagee, but remains with the mortgagor, and it 
is his interest alone that is covered.°® The assign- 
ment operates merely as an equitable transfer of 


505, 14 AmR 304 


Ins. Co., 55 NY. 
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{aff 64 Barb. 589]; 
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470, 40 HowPr 393 [aff 46 N. Y. 526, 
7 AmR 880]. 


Oh.—Anglaize Box Board Co. v.' 


Connecticut F. Ins. Co., 25 Oh. Cir. 
Ct..N.*S..1339. 

Si Ce=Sherman’ vi'Fair; 29-S.0C. L. 
647. 
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F. Ins. Co., 29 S. D. 332, 137 NW 
47, 42 LRANS 173. ; 
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Ins. Co. v. Nichols, (Civ. A.) 72 ad 
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440; North British, ete, Ins. 
v. Gunter, 12 Tex. Civ. A. 598, 35 SW 
715. 

Va.—Morgan v. American Cent. 
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F. Ins. Co., 12 Grant Ch. (U. C.) 156; 
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44 U. C. Q. B. 261. See Mitchell v. 
City of London F. Ins. Co., 12 Ont. 
706 (consent equivalent to promise 
to pay). 

[a] Assignment to receiver.—In 
re Hamilton, 102 Fed. 683. / 

Assignment to mortgagee see infra 
note 99 et seq. 4 

Right of assignee to sue in own 
name see infra § 682. 

85. U. S.— Ellis v. Insurance Co. 
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[a] Assignment expressly subject 
to terms of policy.—When the policy 
provides that the assignment shall 
be subject to the terms and condi- 
tions of the old policy this is equiva- 
lent to saying that the assignee takes 
the contract as of present writing, 


containing the same terms and stipu-, 


lations, binding him to the same du- 
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the assignor. Ellis v. Insurance Co. 


of North America, 32 Fed. 646. ! 
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388, 7 NYS 143 [rev on other grounds 
12% Novy. 4525.28 NE 391]: 

Oh.—Imperial Ins. Co. v. Wolf, 21 


Oh) Cir: ,@tar202; 1 yOhs-—Cir. Wec. 
815. 
Pa.—Pennsylvania Ins. Co. v. 


Pheenix Ins. Cq., 71 Pa. 31. 
S. C.—Charleston Ins., etc., Co. v. 
Neve, 27 S. C. Ly 237. 


87. Imperial Ins. Co. v. Wolf, 21 
Oh "Cir (Ct. 2025.11  Ohs, Cir Dee. 
815. 


88. Griffey v. New York Cent. Ins. 
Co., 100 N. Y. 417, 3 NE 309, 53 AmR 
202 [aff 30 Hun 299]. 

89. Griffey v. New York Cent. Ins. 
Co., 100 N. Y. 417, 3 NE 309, 53 AmR 
202 [aff 30 Hun 299]. 


90. Glover v. Lee, 140 Ill. 102, 29 
NE 680. 
91. Cal.—Bergson v. Builders’ Ins. 


Co., 38 Cal. 541. 
Md.—Baltimore Ins. 
Fadon, 4 Harr. & J. 31. 
Pa.—State Mut. F. Ins. Co. v. Rob- 
erts, 31 Pa. 4388; Rousset v. Insur- 
ance Co. of North America, 1 Binn. 
429; Gourdon v. Insurance Co. of 
North America, 3 Yeates 327; Heine 
vy. Lancaster County Mut. Ins. Co., 


Co, v. Mc- 


49 Pa. Super. 501. 
tt I.—Nichols v. Baxter, 5 R. I. 


Tenn.—Hobbs v. Memphis Ins. Co., 
1 Sneed 444. 

Vt.—Reed v. Windsor County Mut. 
HY. ins. Co., 547 Vt... 413. 

And see infra notes 2, 3. 

92. See infra § 597. 

93. Horst v. London F, Ins. Co., 
73 Tex. 67, 11 Sw 248. 

94. Me.—Merrill v. Farmers’, etc., 
Mut. F. Ins. Co., 48 Me. 285; Hastman 
Vineet County IF. Ins. Co., 45 Me. 

Md:—Citizens’ F.. Ins., ete., Co. v. 
Doll, 35 Md. 90, 6 AmR 360. 
__Mass.—McCluskey y. Providence 
Washington Ins, Co., 126 Mass. 306. 

Mo.—Jecko v. St. Louis F. & M. 
Ins. Co., 7 Mo. A. 308. 

N. Y.—Smith y. Saratoga County 
Mut... F. Ins. Co., 1, Hill 497. [aff 3 
Hill 508]. 

Tex.—Polk v. State Mut. EF. Ins. 


| Co., (Civ. A.) 151 SW 1126. 


Ont.—Omnium Securities Co. v. 
Canada F., ete., Ins. Co., 1 Ont. 494. 

Que.—Stanstead, etc., Mut. F. Ins. 
Co. v. Gooley, 9 Que. Q. B. 324. 

Consent to assignment as waiver 
or estoppel see infra §§ 412, 413. 

Policy void for want of insurable 
interest see supra § 24. 

95. Vining v. Franklin F. Ins. Co., 
89 Mo. A. 311. And see Rines v. 
German Ins. Co., 78 Minn. 46, 80 NW 
839 (where insured conveyed the 
property to plaintiff but by mistake 
assigned the policy to plaintiff’s hus- 
band with insurer’s consent, a subse- 
quent assignment by the husband to 
plaintiff, and insurer’s consent 
thereto, validated the policy, if it 
was void while held by the husband). 

96. Funk v. Shawnee F. Ins. Co.,, 
82 Kan. 525, 108 P 832. 

97. Security Co. v. Panhandle Nat. 
Bank, 93 Tex. 575, 57 SW 22 [rev 
(Civ. A.) 54 SW 9161. 

98. Creed v. National F. Ins. Co., 
111 S. C. 487, 98 SE 334. 

99. U. S.—Carpenter. v. Provi- 
dence Washington Ins. Co., 16 Pet. 
495, 10 L. ed. 1044. 

Ark.—Planters’ Mut. Ins. Assoc. v, 
Southern Sav. Fund, etc., Co., 68 Ark, 


8, 56 SW 443. 
Ill.—Illinois Mut. F. Ins. Co. v. 
Bx oaelld< doit Ds AIM 38). 


Minn.—Newman v..Home Ins. Co., 
20 Minn. 422. 

Oh.—Imperial Ins. Co. v. Wolf, 21 
Ohee@iitisCt25202;.. Lig (Oh. Cire Dec: 
815. 
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the policy so as to enable the mortgagee to recover 
the amount due in ease of loss;+ and the mortgagee 
takes subject to the conditions expressed on the 
face of the policy 2 or necessarily inhering therein.® 


FIRE INSURANCE 


signor.§ 


But if a new and distinct consideration passes from 


xiii, 
[§ 158] 


Pa.—State Mut. F. Ins. Co. v. Rob- 
erts, 31 Pa. 438. 

R. I.—Hazard y. Franklin Mut. F. 
Ins: ‘Cog. 73R. 157429. ‘ 

Ont.—Kanady v. Gore Dist. Mut. 
EY Ins: Co: 44, U0. C. .Q. -B., 261. 

Mortgagee as party to action on 
policy see infra § 681. 

1. Carpenter v. Providence Wash- 
ington Ins. Co., 16 Pet. (U. S.) 496, 
10 L. ed. 1044. 

2. Planters’ Mut. Ins. Assoc. v. 
Southern Sav. Fund, etc., Co., 68 Ark. 
8, 56 SW 4438; Illinois Mut. F. Ins. 
Co. v. Fix, 53 Ill. 151, 5 AmR 38; 
State Mut. F. Ins. Co. v. Roberts, 31 
Pa. 438. And see intra §§ 233, 345. 

8. Illinois Mut. F. Ins. Co. v. Fix, 
53 Tll. 151, 5 AmR 38. 

4 See supra § 153. 

5. Planters’ Mut. Ins. Assoc v. 
Southern Sav. Fund, etc., Co., 68 Ark. 
8, 56 SW 443; Lawrence v. Holyoke 
Ins. Co., 11 Allen (Mass.) 387; Fos- 
ter v. Equitable Mut. F. Ins. Co., 2 
Gray (Mass.) 216; Mechanics’ Bldg., 
etc., Soc. v. Gore Dist. Mut. F. Ins, 
Co., 40. Uv; QB. 22:0. 

6. See infra § 345. 

7, See infra § 176. 

8 Home Ins. Co. v. Chattahoochee 
Lumber Co., 126 Ga. 334, 55 SE 11; 
Morris v. Rhode Island Ins. Co., 181 
Tll. A. 500; Cohn v. North British, 
ete, Ins! Co., 175 Tl A. 612;"Cohn v. 
Mechanics’, etce., Ins. Co., 175 Ill. A. 
594. And see infra § 159. 

9. State Ins. Co. v. Farmers’ Mut. 
Ins. Co., 65 Nebr. 34, 90 NW 997; 
Lewis v. London, etc., F. Ins. Co., 78 
Mise. 176, 1837 NYS 887; Morrow v. 
Lancashire Ins. Co., 29 Ont. 377. And 
see infra § 171. 

10. Runkle v. Citizens’ Ins. Co., 
6 Fed. 143; State v. Hudson, 222 SW 
1049; Continental Ins. Co. v. Phipps, 
(Mo. A.) 190 SW 994; Northern Pine 
Crating Co. v. Liverpool, ete., Ins. 
Co., 143 Wis. 433, 128 NW 70. 

Cancellation by: 

Insured see infra § 173. 
Insurer see infra § 161. 

11. Northern Pine Crating Co. v. 
Liverpool, etc., Ins. Co., 143 Wis. 438, 
128 NW 70. 

Cancellation by insurer see infra 
§§ 167-169. 

12. Sea Ins. Co. v. Johnston, 105 
Fed. 286, 44 CCA 477; Cox v. Farm- 
ers’ Mut. F. Ins. Co., 133 Ga. 175, 
65 SE 409. And see infra § 168. 

[a] Illustration.—A provision of 
a policy giving either party the right 
to cancel it on thirty days’ notice 
to the other does not prevent the 
parties from rescinding the contract 
by mutual consent at any time with- 
out such notice. Sea Ins. Co. v. John- 
ston, 105 Fed. 286, 44 CCA 477; Cox 
v. Farmers’ Mut. F. Ins. Co., 133 Ga. 
175, 65 SE 409; Home Ins. Co. v. 
Chattahoochee Lumber Co., 126 Ga. 
234, 55 SE 11. 

Cancellation by mutual consent 


to cancel.}? 
[§ 159] 
to Cancel. 


In General. 


made.*‘ 


insurer.?° 


see infra § 176. 

13. Cancellaticn by insolvency of 
insurer see Insurance [22 Cyc 1404, 
1421]. 

14. See statutory provisions, 

15. See infra note 18 et seq. 

16. Me.—Clark v. Insurance Co. 
of North America, 89 Me. 26, 35 A 
1008, 35 LRA 276. 

Mich.—O’Neill v. Northern Assur. 
Co., 145-Mich. 516, 108 NW 996. 

Mo.—Rothschild v. American Cent. 
Ins. Co., 74 Mo. 41, 41 AmR 303 [aff 
5 Mo. A. 596]. 4 

N. Y.—Van Tassel v. Greenwich 
Ins. Co., 151 N. Y. 180, 45 NE 365 
{rev 72 Hun 141, 25 NYS 301]; Duel 
v. Getman, 6 NYSt 397. 

Oh.—Mansfield v. Franklin Furni- 
ture. Go., 125 Oh. Cir.2 Ct...222,.4) On. 
Cir. Dec. 473. 

Pa.—Philadelphia Linen 
Manhattan F. Ins. Co., 
261. 

Tex.—Norwich Union F. Ins. Soc. 
v. Dalton, (Civ. A.) 175 SW 459. 

See Pollard v. Fidelity F. Ins. Co., 
1S. D. 570, 47 NW 1060 (evidence 
as to custom to cancel policy ob- 
tained by fraud). 

[a] Facts held not to show con- 
sent.—Van Tassel v. Greenwich Ins. 
Cow 151i Ne YY. 13:0) 45) NB 365" inev 
72 Hun 141, 25 NYS 301]. 


Cow vs 
8 Pa. Dist. 


17. People’s Mut. Ins. Fund v. 
Bricken, 92 Ky. 297,:17 SW 625, 13 
KyL 586. 

18. U. S.—Sea Ins. Co. v. John- 


ston, 105 Fed. 286, 44 CCA 477. 


Ark.—Commercial Union F. Ins. 
Co. v. King, 108 Ark. 130, 156 SW 
445. 

Conn.—British American Ins. Co. 


v. Wilson, 77 Conn. 559, 60 A 293. 

Ill—Albany City F. Ins. Co. v. 
Keating, 46 Ill. 394; Cohn v. North 
British; "ete. Mins Coy WETS ell, eA. 
612; Cohn v. Mechanics’, Ins. 
Co.,-175) Tl, Ax 594, 

N. H.—Fabyan v. Union Mut. F. 
Tnss:Co,ves Ne tes203s 

Pa.— Peretzman v. Pennsylvania 
Ins. Co., 258 Pa. 319,102 A122; Com. 
v. Philadelphia Contributionship, 242 
Pa. 209, 88 A 929; Allemania Ins. 
yer v. McHugh, 1.  LackLegRec 

1 

Tex.—Norwich Union F. Ins. Soe. 
v. Dalton, (Civ. A.) 175 SW 459. 

Eng.—Sun Fire Office v. Hart, 14 
App. Cas. 98. 

Ont.—Veltre v. London, ete., F. Ins. 
Co., 12 OntWN 399 [app allowed on 
other grounds 40 Ont. L. 619, 138 Ont 
WN 158, 39 DomLR 221]. 


etc., 


And see infra this section and 
§ 160 et seq. 
{a] Discretion of insurer, — 


Whether a risk assumed by a mutual 
company shall be canceled for the 
best interest of all other  policy- 
holders upon terms that are not un- 
just is a question for insurer’s de- 
termination. Com. v. Philadelphia 


[§§ 157-159 


the mortgagee to insurer + a new contract is created 
between them,°. Bd 
by subsequent breaches of condition by the as- 


and the assignee is not affected 


CANCELLATION, SURRENDER, AND RESCISSION OF POLICY 


A. By Act of Parties—1. 
In the absence of a mutual agreement to cancel 
a policy of fire insurance? the right of either party 
to terminate the contract depends upon a reserva- 
tion of such right in the policy itself,® or upon 
some statutory provision. If the right is reserved 
in the policy neither party can cancel or terminate 
the contract, without the other’s consent, except 
upon strict compliance with the conditions of the 
poliey,2® unless such compliance is waived by the 
other party,'1 as when the parties mutually agree 


2. Cancellation by Insurer 12—a. Right 
In the absence of statute 4 or of a right, 
reserved in the contract,!® insurer cannot cancel the 
policy without consent of insured.'® 
right to abandon or change the contracts it has 
The right of insurer to cancel may, how- 
ever, be reserved in the policy.*§ 
tion is valid,!® but will be strictly construed against 
It must be exercised and completed be- 
fore a loss occurs,” and a cancellation made after 


For it has no 


Such a reserva- 


OY ale ne ap 242 Pa. 209, 88 A 

{b] If the contract is intended to 
bind each party only so long as it 
chooses, the insurer may cancel it at 
will, on notice to the insured. Man- 
chester F. Assur. Co. v. State Ins. 
Co., 91 Ill, A. 609; Sun Fire Office 
v. Hart, 14 App. Cas. 98. 

[c] When a binding slip is issued, 
referring to a policy, the terms of 
the policy as to cancellation become 
a part thereof. British American 
Ins. Co. v. Wilson, 77 Conn. 559, 60 
A 293; Jacobs v. Atlas Ins. Co., 148 
Ill. A. 325; Karelsen v. Sun Fire 
Office, 122 N. Y. 545, 25 NE 921 [aff 
1 NYS 387]; Lipman v. Niagara F. 
Ins. Co.,121 N.Y. 454, 24 NE. 699; 
8 LRA 719; Van Tassel v. Green- 
wich Ins. Co., 72 Hun 141, 25 NYS 
301; Norwich Union F. Ins. Soc. v. 
Dalton, (Tex. Civ. A.) 175 SW 459. 

19. U. S.—Runkle vy. Citizens’ Ins. 
Co., 6 Fed. 143. 

Ind.—Clark v. Mfrs.’ Mut. F. Ins. 
Co., 130 Ind. 332, 30 NE 212; A®ttna 
Ins. Co. v. Weissinger, 91 Ind.. 297; 
Boland v. Whitman, 33 Ind. 64. 

Mich.—Douville v. Farmers’ Mut. 
aaa Co., 118 Mich. 158, 71 NW 


Oh.—National Ins. Co. v. Irwin, 1 
Disn. 68, 12 Oh. Dec. (Reprint) 714. 

Pa.—Com. v. Philadelphia. Contri- 
butionship, 242 Pa. 209, 88 A 929, 

[a] An amendment of the funda- 
mental law of a mutual company 
providing for insertion in policies of 
clauses reserving right to cancel (1) 
is valid. Com. v. Philadelphia Con- 
tributionship, 242 Pa. 209, 88 A 929. 
(2) And it cannot be collaterally at- 
tacked as ultra vires by insured who 
has accepted a policy containing such 
reservation. Harrison v. Philadel- 
phia_ Contributionship, 171 Fed. 178. 

[b] A by-law of a mutual fire in- 
surance company giving the secre- 
tary power to cancel a policy for 
nonpayment of assessments is valid. 
Douville v. Farmers’ Mut. F. Ins. Co., 
113 Mich. 158, 71 NW 517. 

20. American Auto. Ins. Co. v. 
Watts, 12 Ala. A. 518, 67 S 758 [cer- 
tiorari den 67 S 1017]; Williamson 
v. Warfield, 136 Ill. A. 168 faff 233 
Ill. 487, 84 NE 706]; Continental Ins. 
Co. v. Daniel, 78 SW 866, 25 Kyl. 
1501. And see generally supra § 70. 

21. Ark.—Adtna Ins. Co. v. Rosen- 
berg, 62 Ark. 507, 36 SW 908; South- 
ern Ins. Co. v. Williams, 62 Ark, 
382, 35 SW 1101. 

Ill.—Crawford v. Aachen, ete, F. 
Ins. Co., 100 Ill. A. 454 [aff 199 Til, 
367, 65 NE 134]. 

Me.—Clark v. Insurance Co. of 
North America, 89 Me. 26, 35 A 1098, 
35 LRA 276. 

Mo.—Ritchey vy. Home Ins. Co., 104 
Mo. A. 146, 78 SW 341. 

N. Y.—Partridge v. Milwaukee Me.- 
chanics’ Ins. Co., 162 N. Y. 597, 57 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ore wera cas 


§§ 159-162} 


a loss, although without knowledge of the loss, is 
void.*? So insurer cannot cancel if there is an 
imminent danger of destruction of the property,?? 
although a change in the circumstances, increasing 
the risk, may justify a cancellation if immediate 
destruction is not impending.24 The motive for 
such cancellation is wholly immaterial.2® A policy 
insuring several buildings in separate amounts be- 
ing severable,?° insurer may cancel the policy as 
to one of the buildings and leave it in foree as 
to the others.?” A reservation of the right to can- 
cel gives insurer no authority merely to reduce 
the amount of insurance.?§ : 

[§ 160] b. Authority of Agent.2° Neither a 
mere soliciting agent °° nor a broker who procured 
the policy for insured *! has any implied authority 
to cancel the policy on behalf of insurer; although 
an unauthorized cancellation by such an agent’ may 
be ratified.3? An insurance agent with special power 
to cancel a policy issued by him cannot delegate 
such power;** but it is not necessary that he de- 
liver the notice of cancellation personally.*4 An 
agent authorized to cancel a policy may bind the 
insurer for a reasonable time by an agreement that 
the cancellation shall not take effect until the 


FIRE INSURANCE 


fe6eod)]. asi 


agent has procured for insured a policy in another 
company.*° So it has been held in some jurisdic- 
tions that the agent may take up a policy on con- 
dition that he shall procure such other insurance.?¢ 
But in other jurisdictions the agent’s power to 
make such conditional cancellation has been de- 
nied.?7 

[§ 161] c¢. Mode of Effecting Generally. If the 
policy prescribes a certain method for exercising 
the right of cancellation by the company, this. 
method must be followed*8 unless insured 
waives the requirement.®® And the same is true 
where the mode of cancellation is prescribed 
by the by-laws of a mutual company *° or by stat- 
ute.41. Where insured has been properly notified 
of the insurer’s election to cancel, a formal sur- 
render of the policy is not necessary to an effectual 
eancellation.*2 If one policy is surrendered to be 
replaced by the issuance of a new policy the can- 
cellation is not completed until the new policy is 
executed.*3 

[§ 162] d. Notice—(1) Necessity. Where the 
policy or a statute provides for notice of insurer’s 
election to cancel, a cancellation is not effectual 
until the notice has been given,*# unless such re- 


NE .1119 [aff 13 App. Div. 519, 43 
NYS 632]; Stone v. Franklin F, Ins. 
Co., 105 N. Y. 548, 12 NE 45. 

Pa.—Worcester First Nat. F. Ins. 
‘Co. v. Isett, 11 WklyNC 558. 

22. Hollingsworth vy. Germania F. 
Ins. Co.;°45 Ga. 294, 12. AmR -679; 
Crawford v. Aachen, etc., F. Ins. Co., 
200 Tl). cA, 454 -[aff 199 Tl '367;" 65 
NE 134]; Partridge v. Milwaukee Me- 
chanics’ Ins. Co., 162 N. Y. 597, 57 NE 
1119 [aff'13 N.. Y. App. Dive*519,/'48 
NYS 632]; Worcester First Nat. F. 
es Co. v. Isett, 11 WklyNC (Pa.) 

23. Home Ins. Co. v. Heck, 65 Ill. 
111; Lipman v. Niagara F. Ins. Co., 
121 N. Y. 454, 24 NE 699, 8 LRA 719 
[rev 48 Hun 503, 1 NYS 384]. 


4 24. Home Ins. Co. v. Heck, 65 Ill. 
no i 
25. International L. Ins., etc., Co. 


Me ees BL LOS. ete:,.C Os, 00) Neg Ya 
Abi Bs 
26. See supra § 100. 
oe aim iGaermah, Mut. ibys) LDS.» Con Vv. 
Weikel, 153 Ky. 288, 155 SW 3873. 
28. Western Assur. Co. v. Stod- 
Gard se.88 2Ala., 606,40 'Si.379. 
29. Authority to: 
Accept notice of cancellation by in- 
surer see infra § 165. 
Cancel on request of 
infra § 173. 
Surrender policy for cancellation see 
infra § 172. 
Waive notice of cancellation by in- 
surer see infra § 168. 
80. McNellis v. Aetna Co., 176 Ill. 


insured see 


A. 575, 578 [cit Cyc]; Hanford v. 
Toledo F. & M. Ins. Co., 71 Wash. 
240, 242, 128 P 2385 [cit Cyc]: 


31. Lauman v. Concordia F. Ins. 
Gow (Cah. As)4 Gre Pi rh? Sco ELI CK Vi. 
Grimley, 213 N. Y. 447, 107 NE 1037 
[mod 152 App. Div. 902, 1386 NYS 
1137]. 

32. Hanford v. Toledo F. & M. Ins. 
Co.,, 71 Wash. 240, 128 P 235. 

33. Runkle v. Citizens’ Ins. Co., 
6 Fed. 143. 

34. Runkle v. Citizens’ Ins. Co., 6 
Fed. 143. 

35. Citizens’ Ins. Co. v. Henderson 
El. Co., 123 Ky. 478, 96 SW 601, 29 
KyL 976, 97 SW 810, 30 KyL 225, 
124 AmSR 371. ‘ 

. 86. Poor v. Hudson Ins. Co., 2 
Fed. 432; Edwards v. Sun Ins. Co., 
101 Mo. A. 45, 73 SW 886. 

37. Miller v. Fireman’s Ins, Co., 
54 W. Va. 344, 46 SE 181. 

38. Ark.—Commercial Union F. 
‘Ins. Co. v. King, 108 Ark. 130, 156 
Sw 445. - - 

Cal.—Quong Tue Sing v. Anglo- 


Nevada Assur. Corp., 86 Cal. 566, 25 
P 58, 10 LRA 144. 

Ill.—Peterson vy. Hartford F. Ins. 
Co., 111 Ill. A.. 466° [rev on other 
grounds 209 Ill. 112, 70 NE 757]. 

Ky.—German Mut. F. Ins. Co. vy. 
Weikel, 153 Ky. 288, 155 SW 3:73. 

Me.—Bard vy. Fireman’s Ins. Co., 
108 Me. 506, 81 A 870. 

Minn.—Bradshaw v. Philadelphia 
County F. Ins. Co., 89 Minn. 334, 94 
NW 866. 

Mo.—Landis v. Home Mut. F. & 
MM; Dns} “Coz, 667 Mo: 591s)-State™ v. 
Hudson, (A.) 222 SW 1049. 


N. Y.—Lipman v. Niagara F. Ins. 
Co. 121 N. Y. 454, 24 NE ‘699, °8 
EEL ASTD): 


Pa.—Scheel v. German-American 
Ins. Co., 228 Pa. 44, 76 A 507; Phila- 
delphia Linen Co. y. Manhattan F. 
InsisCo.; Svea. bist, 26a: 

Wis.—Northern Pine Crating Co. v. 
Liverpool, ete., Ins. Co., 143 Wis. 433, 
436, 128 NW 70 [cit Cyc]; John R. 
Davis Lumber Co. v. Hartford F. 
Ins. Co., 95 Wis. 226, 70 NW 84, 37 
LRA 131; Seamans v. Millers’ Mut. 
Ins. Co., 90 Wis. 490, 63 NW 1059. 

Can.—Dominion F. Ins. Co. v. Na- 
kata, 52 Can...S...C.’ 294, 26, DomLR 
722, 9 WestWkly 1084 [allowing app 
9 Alta. L. 47, 21 DomLR 26, 31° West 
LR 136, 8 WestWkly 343]. 

39. See infra §§ 167-169. 

40. Patrons’ Mut. Aid Soc. v. Hall, 
19 Ind. A. 118, 49 NE 279. 


41. German Mut. F. Ins. Co. v. 
Weikel, 153 Ky. 288, 155 SW 373; 
Morrow v. Lancashire Ins. Co., 29 


Ont. 371; 

42. Schwarzchild, etc., Co. v. Phe- 
nix Ins. Co., 115 Fed. 653 [aff 124 
Hed. 524.59) CCA 57215- Hillock \v. 


Traders’ Ins. Co., 54 Mich. 531, 20 
NW 571. 
43. White v. New York Ins. Co., 


93 Fed. 161; Poor v. Hudson Ins, 
Co., 2 Fed. 432 [aff 108 Fed. 260, 43 
CCA 216]; Hickey v. Hartford F. Ins. 
Co., 15 App. Div. 224, 44 NYS 191 
[aff 92 Hun 192, 36 NYS 329]; Miller 
v. Fireman’s Ins. Co., 54 W. Va. 344, 
46 SE 181. 

44. U. S.—Grant Lumber Co. v. 
North River Ins. Co., 253 Fed. 83; 
Insurance Co. of North America v. 
Wisconsin Cent. R. Co., 134 Fed. 794, 
67 CCA 300; Mohr, etc., Distilling 
Col wis Ohio Ins:o Co; L3s-Med. 174. 

Ala.—Fireman’s Fund Ins. Co. v. 
Hellner, 159 Ala. 447, 49 S 297, 17 
AnnCas 793; Niagara F. Ins. Co. v. 
Raden, 87 Ala. 311, 5 S 876, 13 AmSR 
36; Farmers’ Mut. Ins. Assoc. v. 
Tankersley, 13 Ala. A. 524, 69 S 410. 


Cal.—Farnum vy. Phcenix Ins, Co., 
83 Cal. 246, 23 P 869, 17 AmSR 233. 

Conn.—British American Ins. Co. 
v. Wilson, 77 Conn. 559, 60 A 293. 

Fla.—Taylor v. Glens Falls Ins. 
Co., 44 Fla. 273, 32 S 887. 
'Ga.—Home Ins. Co. v. Chattahoo- 
chee Lumber Co., 126 Ga. 334, 55 SE 
11; Hollingsworth v. Germania F. 
Ins. Co., 45 Ga. 294, 12 AmR 579. 

Ill.—Watertown F. Ins. Co. v. 
Rust, 141 Ill. 85, 30 NE 772; Peoria 
MM. Suk rr INS Cos Ne 2p Bottoy. 4a I. 
516; Cohn v. North British, etc., Ins. 
Co., , 1751). Ax” 612;,, Cohn, v., Me- 
ehanies’,.. Obl. IDSs Cos, TT5s Til wA 
594; Kinney v. Buffalo German Ins. 
Co., 148 Ill. A. 260; Kinney v. Cale- 
donian Ins. Co., 148 Ill. A. 256; Kin- 
ney v. Rochester German Ins. Co., 
141 Ill. A. 543; Globe, ete, F. Ins. 
Co. v. Willbrandt Mfg. Co., 128 Ill. 
A. 262; National F. Ins. Co. v. Three 
States Lumber Co., 119 Ill. A. 67 [aff 
217 Ill. 115, 75 NE 450, 108 AmSR 
239]; Fowler Cycle Works v. West- 
ern Ins. Co., 111 Ill. A. 631. 

Ind.—Brashears v. Perry County 
Farmers’ Protective Ins. Co., 51 Ind. 
A. 8, 98 NE 889. 

Iowa.—Salmon v. Farm Property 
Mut. Ins. Co., 168 Iowa 521, 150 NW 
680: Waterloo Lumber Co. v. Des 
Moines Ins. Co., 158 Iowa 568, 138 
NW 504, 51 LRANS 539; Supple v. 
Iowa State Ins. Co., 58 Iowa 29, 11 
NW 716. 

Ky.—Citizens’ Ins. Co. v. Hender- 
son El, Co,, 123 Ky. 478, 97 SW 810, 
30 Kyl 225, 96 SW 601, 29 KyL 976, 
124 AmSR 371. . 

La.—Brown vy. American F. Ins. 
Co., 144 La. 519, 80 S 680; Brown 
v. North River Ins. Co., 144 La. 504, 


80 S 674; Nabors v. Commercial 
Union Assur. Co., 125 La. 378, 51 
S 429. 


Me.—Bragg v. Royal Ins. Co., 115 
Me. 196, 98 A 632; Clark v. Insur- 
ance Co. of North America, 89 Me. 
26, 85 A 1008, 35 LRA 276. 

Mass.—Green v. Star F. Ins. Co., 
190 Mass. 586, 77 NE 649; White’ v. 
Connecticut F. Ins. Co., 120° Mass. 
330. 

Mich.—Dove v. Royal Ins. Co., 98 
Mich. 122, 57 NW 30; Malory v. Ohio 
Farmers’ Ins. Co., 90 Mich. 112, 51 
NW 188; Home Ins. Co. v. Curtis, 
32 Mich. 402. 

Minn.—Bradshaw  v. 
F. Ins. Co., 89 Minn. 


Philadelphia 
334, 94 NW 


120 
Co. 


866. 


Miss.—Stewart v: Coleman, 
Miss. 28, 81 S 653; Adtna Ins, 
v. Renno, 93 Miss. 594. 46 S 947. 


~ Republic F. Ins. 
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quirement is waived by insured;** and this is true, 
although the insured is in default.*® 
notice of cancellation is given, the repayment of 
the premium by the act of the insurer’s agent in 
canceling a charge against insured, without his 
knowledge or consent, will not affect. his rights.‘ 
The withdrawal of a policy by insurer before it 
goes into effect is not a cancellation requiring notice 
Nor need notice of cancellation be 
given where the applicant for insurance has re- 
turned the policy on the ground that it is not drawn 


to insured.*8 


as directed.4? 


[§ 163] (2) 


Mo.—Cassville Roller Mill Co. v. 
AMtna Ins. Co., 105 Mo. A. 146, 79 
SW 720. 

Nebr.—German Ins. Co. v. Rounds, 
35 Nebr. 752, 53 NW 660. 

N. J.—Davidson v. German Ins. Co., 
74 N. J. L. 487, 65 A 996, 18 LRANS 
884, 12 AnnCas 1065. 

N. Y.—Griffey v. New York Cent. 
Ins. Co., 100 N. Y. 417, 3 NE 309, 
53 AmR 202; Van Valkenburgh v. 
enox iM. Inst Con >LIN. YY. 465; Yo= 
shimi v. Fidelity F. Ins. Co., 99 App. 
Div. 69, 91 NYS 3938; Healy v. Penn- 
sylvania Ins. Co., 50 App. Div. 327, 
63 NYS 1055; Partridge v. Milwau- 
kee Mechanics’ Ins. Co., 13 App. Div. 
519, 43 NYS 632 [aff 162 N. Y. 597 
mem, 57 NE 1119 mem]; Mclean v. 
Cos, 8 -Lans. 421; 
Hathorn v. Germania ins. Co., 55 
Barb. 28; Tisdell v. New Hampshire 
my Ins Coy tl) Mises'207 32) N YS 166 
fee 155 N. Y. 163, 49 NE 664, 40 LRA 
1 : 

Pa.—Davis v. Continental Ins. Co., 
60 Pa. Super. 341; Gosch v. Firemen’s 
Ins. Co., 38 Pa. Super. 496; Mauk v. 
Commercial Union Assur. Co., 7 Pa. 
Super. 633; Sher v. Hawkeye, etc., F. 
Ins. Co., 21 Pa. Dist. 939; Worcester 
Hirst, Nats (i InsssCos vy." Isett,. 1a 
WklyNC 558. 

Ss. C—Dallas v. Guardian F. Ins. 
Cor 113 S) C.°4925, 101 "SH: 1859) 

Tex.—Continental Ins. Co. Vv. 
BUSDY. oo Dex AL Clys Cac re. 2 Ot 
Planters’ Ins. Co. v. Walker Lodge, 
1 Tex, A’ Civ. 'Cas, §' 758: 


Va.—Homestead Ins. Co. v. Ison, 
110 Va. 18, 65 SH 463. 
W. Va.—Hollywood Lumber, ete., 


Co. v. Dubuque F. & 
W. Va. 604, 92 SE 858. 

Alta.—Nakata v. Dominion F. Ins. 
€o.; 9 “Alta; Gl 47° 21 DomUR/ 6, 
31 WestLR 136, 8 WestWkly 343 
[app allowed on another ground 52 
Can. S. C. 294, 9 WestWkly 1084]. 

Ont.—Barnes v. Dominion Grange 
Nib Minis. PASSOC.. 25. (Ont 100r 
Johnson v. Provincial Ins. Co.. 27 
Ui Ci) ©. P. “464; Grant v. Reliance 
Muth ins, Coy 44 U.C.@. BY 229. 

45. See infra § 168. 

46, Farnum v. Pheenix Ins. Co., 83 
Cal. 246, 23 P 869, 17 AmSR 233. 

47. Globe E. Ins. Co. v. Limbur- 
Ser CLex. Civ. AL)r to" Siw 200% 

48. Walrath v. Hanover F. Ins. 
Co., 189 App. Div. 407, 124 NYS 54. 


M. Ins. Co., 80 


49, Jefferson F. Ins. Co. v. Green- 
wood, (Tex. Civ. A.) 141 SW 319. 
50. Grant Lumber Co. vy North 


River Ins. Co., 253 Fed. 83; American 
Glove Co. v. Pennsylvania F. Ins. 
Co., 15 Cal. A. 77, 113 P 688; Colonial 
Assur. Co. v. National F. Ins. Co., 
110 Ill. A, 471; Fritz v. Pennsylvania 
HEE nS, Co PS DeIN. F. 0 Ei Hi7AeesRe Al 
1065, 50 LRANS 35; Davidson v. 
German Ins, Co., 74 N. J. L. 487, 65 


ie 13 LRANS 884, 12 AnnCas 
fa] Notice held sufficient.—Amer- 


ican Glove Co, vy. Pennsylvania F. 
as. Copmisn@algvAnn Wi wo. PLO se 
51. 


Bard v. Fireman’s Ins. Co., 108 


Sufficiency. While no particular 
form of notice is necessary °° unless the policy re- 
quires it,°! insured must have actual personal no- 
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Where no 


Me. 506, 81 A 870. : 

{a] Written notice  required.— 
Where a policy provided for cancella- 
tion by the company after ten days 
from written notice, a verbal request 
by the agent for immediate cancella- 
tion and surrender is of no effect. 
Bard v. Fireman’s Ins. Co., 108 Me. 
506, 81 A 870. 

52. Grant Lumber Co. .v. Nortn 
River Ins. Co., 253 Fed. 83; Hartford 
F. Ins. Co. v. Tewes, 132 Ill. A, 321; 
Potomac Ins. Co. v. Atwood, 118 Ill. 
A. 349; Fritz v. Pennsylvania F. Ins, 


Co., 85 N. J. L171, 88 A 1065, 50 
LRANS 35; Frink v. National Mut. 
F. Ins. Co., 90 S. C. 544, 74 SE 33, 


AnnCasl9138D/2215) , 

[a] Notice by publication insuffi- 
cient.—Frink v. National Mut. F. Ins. 
Co., 90 S. C. 544, 74 SE 33, AnnCas 
TOPS Die 2k. 

53. Grant Lumber Co. v. North 
River Ins. Co., 253 Fed 838; Fritz v. 
Pennsylvania F. Ins. Co., 85 N. J. L. 
171, 88 A 1065, 50 LRANS 35. 

54. 
North River Ins. Co., 
Runkle v. Citizens’ Ins. Co., 6 Ked. 
143; Grace v. American Cent. Ins. 
Co., 10 K..Cas. No. 5,649. 

Ark.—Commercial Union F. Ins. 
ee v. King, 108 Ark, 130, 156 SW 
45. 

Cal—Wing Chung Long Co. v. 
Prussian Nat..ins. Co. 33:Caly A. 715, 
166 P 358; American Glove Co. v. 
Pennsylvania E. Ins. Co., 15 Cal. A. 
Cite td 3). Py 688. 

Kan.—Manlove y. Commercial Mut. 
He Ins Co., 47 Kany 809. 27, P9797. 

Me.—Clark v. Insurance Cv. of 
North America, 89 Me. 26, 35 A 1008, 
35 LRA 276. 

Mo.—Payne v. Insurance Co. of 
North America, 170 Mo. A. 85, 156 
SW. 52. 

Mont.—Savage v. Phcenix Ins. Co., 
12 Mont. 458, 41 P 66, 33 AmSR 
Oi 

N. J.—Davidson v. German Ins. 
Oey EIN Mela isl BS) nO ECG a3 
LRANS 884, 12 AnnCas 1065. 

N. Y.—Griffey v. New York Cent. 
Ins Con el O0MINieRYes Sina, UNIELE rs OOF 
58 AmR 202; Van Valkenburgh v. 
lennox HPcinsii@or, LoloNe ay, )4.6b% 

Va.—Hamburg-Bremen F. Ins. Co. 
v. Browning, 102 Va. 890, 48 SE 2. 

Wis.—John R. Davis Lumber Co. 
v. Hartford F. Ins. Co., 95 Wis. 226, 
70 NW 84, 37 LRA 131. 

And see cases infra notes 55-60. 

[a] Notices held sufficient.—(1) 
Fritz v. Pennsylvania F. Ins. Co., 85 
IN. Se ee 17d, 88s Av t0.6559050" HANS 
35. (2) A letter by the local agents 
to insured, stating that the company 
had ordered the policy canceled and 
it would be impossible to rewrite the 
policy and “we will cancel this policy 
temorrcw, and if you can make other 
arrangements ... it will be well for 
you to do this before noon,” is suffi- 
cient as a notice of cancellation. 
Commercial Union: Pisdins: — Co. v: 
King, 108 Ark. 130, 138, 156 SW 445. 
(3) A policy was canceled when the 
agent advised the insured to that ef- 


253 Fed. 83; 


U. S—Grant Lumber Co. Vv. | 
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tice of cancellation,®? or such a situation must be 
brought about as to put him on inquiry which, -if 
made, would result in actual notice.°° 
must clearly and unequivocally show a cancellation 
which will take effect at the expiration of the period 
of notice prescribed by the policy;°* and the state- 
ment of a mere intent or desire to cancel at some 
time in the future,®® or a threat to cancel if some 
condition is not complied with,®* is not sufficient. 
Thus it has. been held that a notice stating that un- 
less the premium is paid by a certain date the poliey 
will be canceled is insufficient,®” although there is 
authority to the contrary.°’ A notice from insurer’s 
agent that he has been instructed to terminate the 
risk is sufficient,®>® although the agent does not state 


The notice 


fect, and that the amount covering 
the unearned premium would be re- 
mitted to him upon receipt of the 
policy, especially as the amount of 
the unearned premium was not suffi- 
cient to keep the policy alive until 
the date of the tire. Harmburg-Bre- 
men F. Ins. Co. v. Browning, 102 Va. 
890, 48 SE 2. 

[bo] Notices held insufficient.—(1) 
A statement calling attention to the 
cancellation provision of a policy is 
not enough. Savage v. Phoenix Ins. 
Co., 12 Mont. 458, 31 P 66, 33 AmSR 
591. (2) Nor is a notice stating that 
the company is about to dissolve, 
aceempanied by the levy of an as- 
sessment to pay its debts, such a no- 
tice as is contemplated, Manlove 
v. Commercial Mut. F. Ins. Co., 47 
Kan. 809, 27 P 979; Seamans v. Mil- 


lers’ Mut. Ins. Co., 90 Wis. 490, 63 
NW 1059. 

55. Ark.—Commercial Union F. 
Ins. Co. v. King, 108 Ark. 130, 156 
Sw 445. 


Cal. American Glove Co. v. Penn- 
Sybivania, By ins.; Co:,.15 Cals iA. a7, 
113 FP 688. : 

Ga.—Petersburg Sav., ete., Co. v. 
Manhattan F. Ins. Co., 66 Ga. 446. 

Ill.—Newark F,. Ins. Co. v. Sam- 
mons, 110 Ill. 166. 

Me.—Clark vy. Insurance Co. of 
North America, 89 Me. 26, 35 A 1008, 

LRA 276. 

Mo.—-Malin v. Netherlands Ins. Co., 
(A.) 219 SW,148; Payne v. Insurance 
Co. of North America, 170 Mo. A. 


5 
35 


85, 156 SW 52; Chrisman, ete., Bank- 


Ing Covav., Hartiongs Biyebrise acon senD. 
Mo. A. 310; Gardner v. Standard Ins. 
Co; 58> Mos’ Aveéit: 

N. Y.—Van Valkenburgh vy. Len- 
nox” Bis Ins, 76k "b= Ns YS" 465, 

Tex. — Continental Ins. Co.  v. 
Busby, 8 (Peéxr eA. iCiv) Case S101 
Planters’ Ins. Co. v. Walker Lodge, 
Ty Tex Ay CiveCass «8 Tse 

Wis.—John R. Davis Lumber Co. 
v. Hartford F. Ins. Co., 95 Wis. 226, 
70 NW 84, 37 LRA 181. 

56. Waterloo Lumber Co. v. Des 
Moines Ins. Co., 158 Towa 563, 1388 
NW 504, 51 LRANS 539; Van Tassel 
v. Greenwich Ins. Co., 151 N. Y. 130, 
45 NE -365 [rev 72 Hun 141, 25 NYS 
301]; Worcester First Nat. F. Ins. 
Co. v. Isett, 11 WklyNC 558, 

57. McNellis v. Adtna Ins. Co., 176 
Tll. A. 575; Lyman v. State Mut. F. 
Ins. Co., 14 Allen (Mass.) 329. 

58. Bergson v. Builders’ Ins. Co., 
38 Cal, 541. ° And see ‘Ralston. v. 
Royal Ins. Co., Ltd.; 79 Wash: 557, 
140 P 552 (notice that if premium is 
not paid by certain hour policy 
“will stand  caiceled ... without 
further notice” is sufficient). 

59. Colonial Assur. Co. v. National 
BE. Ins. Co.,:110: 711. A. 471; Ralston v: 
Royal Ins. Co., Ltd., 79 Wash: 557, 
140° P 552. 

fa] A notice signed only in the 
name of the agent, in the same man- 
ner that the policy was signed, is 
sufficient, the letter accompanying it 
advising insured that the company 
was demanding the cancellation. 


sere Nr eRe os) epee SNe Dot Mac ih ie nate MR See ae ED 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that the policy is canceled, but agrees to continue 
it for a few days, contrary to directions.6° A mere 
entry on the books of insurer *! or a mere instruc- 
tion to its agent to cancel ° does not operate as a 


eancellation. A notice so blurred 


ble,° a notice sent but not received until after 
the loss,** or a notice sent by mail but not re- 
ceived,® or not opened,®* is insufficient; although 
it has been held by some authorities that a notice 
_ by mail which is received by insured is sufficient 
where no other form of notice is prescribed,® and 
that the legal presumption is that a letter properly 
addressed, postpaid, and mailed is received by the 
The notice must be given for the full 
time specified in the policy ® unless such require- 
But the fact that the notice fixes 
a shorter period than that prescribed in the policy 
will not invaliaate it as a notice of wancellation to 
become effective at the expiration of the prescribed 


addressee.®$ 


ment is waived.’° 


Ralston, y. Royal Ins.c Coe itd. 79 
Wash. 557, 140 P 552. 

60. Springfield F. & M. Ins. Co. v. 
McKinnon, 59 Tex. 507. 

61. King v. Enterprise Ins. Co., 45 
Ind. 43; Yoshimi v. Fidelity F. Ins. 
Cor799 App. Div. 69,491 IN YS''393: 

62. Ala.—Fireman’s Fund Ins, Co. 
v. Hellner, 159 Ala. 447, 49 S 297, 17 
AnnCas 7938. 

Ark.—Commercial Union F. Ins. 
Co, v. King, 108 Ark. 130, 156 SW 
445, 

Tll.— Attna Ins. Co. vy. Maguire, 51 
Tll. 342. 

Iowa.—Waterloo Lumber Co. v. 
Des Moines Ins. Co., 158 Iowa 563, 
138 NW 504, 51 LRANS 539. i 

Ky.—London, etc., F. Ins. Co., v. 


Turnbull}; 86> Ky. 230, 5 SW 542, °9 
KyL 544. 
WN. Y.—Yoshimi v. Fidelity F. Ins. 


Co., 99 App. Div. 69, 91 NYS 393. 

{a] Tliustration.—A policy  pro- 
viding for its cancellation ‘by giving 
five days’ notice of such cancella- 
tion” is not canceled by the com- 
pany notifying its agent to cancel it, 
where the insured was not notified 
for twelve days thereafter and until 
* aftervloss by-ifire, Yoshimi -v.7 Fi- 
delity F. Ins. Co., 99 App. Div. 69, 91 
NYS 3938. 

63. State Ins. Co. v. Hale, 1 Nepr. 
(Unoff.) 191, 95 NW 473. 

64. Clark v. Insurance Co. of 
North America, 89 Me. 26, 35 A 1008, 
35 LRA 276; Worcester First Nat. 
F. Ins. Co. v. Isett, 11 WkiyNC (Pa.) 
55S. 

Ark.—Commercial Union F. 
Ins. Co. v. King, 108 Ark, 130, 135, 
156 SW 445 [cit Cyc]. 

Cal.—Farnum v. Phenix Ins. Co., 
83 Cal. 246, 23 P 869, 17 AmSR 233. 

Ill.— Hartford F. Ins. Co. v. Tewes, 
132) MIV2A. 63213) Potomac: Ins.iCo, sv. 
Atwood, 118 Ill. A. 349. 

Ma—American FF. Ins. 
Brooks, 83 Md. 22, 34 A 373. 

Mass.—Mullen v. Dorchester Mut. 
F.-Ins.:Co., 121 Mass. 171. : 

N. Y.—Healy v. Pennsylvania Ins. 
Co., 50 App. Div. 327, 63 NYS 1055. 

But see’ Veltre v. London, ete, F. 
Ins. Co.; 12 OntWN 399 [app allowed 
on other grounds 40 Ont. L. 619, 13 
OntWN 158, 39 DomLR #21] (regis- 
tered letter sufficient by statute). 

66. Fritz v. Pennsylvania F. Ins. 
Co., 85 N. J. L. 171, 88 A_ 1065, 50 
LRANS 35; Partridge v. Milwaukee 
Mechanics’ Ins. Co., 13 App. Div. 519, 
43 NYS 632 [aff 162 N. Y. 597 mem, 
57 NE 1119 mem]. : 

[a] Notice received by registered 
mail which is not opened is sufficient 
Fritz v. Pennsylvania F. Ins. Co., 85 
Wider dud 71 688 vAq 1065i 45 Andy see 
American Auto Ins. Co. v. Watts, 12 
Ala. A. 518, 67 S 758 [certiori den 67 
§ 1017] (notice in registered letter 
returned by insurer’s request within 
less time than provided for by pos- 
tal regulation is insufficient). 

67. Liverpool, etc., ins. 


Colt wv. 


Oiiak Vv: 
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time.*4 


as to be illegi- 
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Harding, 201 Fed. 515, 119 CCA 611. 


68. Liverpool, etc., Ins. Co. v. 
Harding, 201 Fed. 515, 119 CCA 611. 
69. Ark.—Commercial Union F 


Ins, Co. v. King, 108-Ark. 130, 156 
SW 446. 

Ill.— Jacobs v. Atlas Ins. Co., 148 
Ill. A, 325; Potomac Ins. Co. v. At- 
wood, 118 Ill. A. 349. 

Ky. — Continental Ins. Cox Vv; 
Daniel, 78 SW 866, 25 Kyl 1501. 

Me.—Rosen w German Alliance 
Ins. Co., 106 Me. 229, 76 A 688. 

Md.—German Union F. Ins. Co. v, 
Fred G. Clarke Co., 116 Md. 622, 84 
A 974, 39 LRANS 829, AnnCasi1913D 
488; American F. Ins. Co. v. Brooks, 
83) Md, 22, 34 "A. 373. 

N. Y.—Paterson y. St. Paul F. & 
M. Ins, Co., 164 App. Div. 902, 148 
NYS 506; National Conduit, ete., Co. 
v. Commercial Union Assur. Co., 135 
App. Div. 136, 120 NYS 7. [aff 203 
N. Y. 580 mem, 96 NH 1122 mem]; 
Healy v.. Pennsylvania Ins. Co., 50 
App. .Div. 327, 63 NYS 1055. 

N.. C.—Joyner v. Sccttish F, Ins. 
Gor, 155) NaC. 255,071 SH-434: 

Pa.—Scheel v. German-American 
Ins. Co., 228 Pa. 44, 76 A 507; Phila- 
delphia Lineh Co. v. Manhattan F. 
Ins, Co., 8 Pa. Dist. 261. 

S. C—Dallas v. Guardian F. Ins. 
Co. 1b Sn C. 4924101 SMls59e 

Tex.—Norwich Union F. Ins. Soc. 
v. Dalton, (Civ. A.) 175 SW 459. 

Wash.—Ralston y. Royal Ins, Co., 
td., 79 Wash: 557,°140)B. 552: 


Wis.—Wicks v. Scottish Union, 
ete., Ins. Co., 107 Wis. 606, 88 NW 
781. 


Ont.—Bank of Commerce vy. Brit- 
ish America Assoc. Co., 18 Ont. 234; 
Grant v. Reliance Mut. F, Ins. Co., 
44 W.. CEQ..B. .229: 

[a] Rule applied. — Where a 
policy provided that five days’ notice 
of cancellation be given insured, the 
policy remained in force for five 
full days after the receipt by in- 
sured of a notice of cancellation, 
even though the notice stated that 
the policy would be continued in 
force for only one day. Commercial 
Union F. Ins. Co. vy. King, 108 Ark. 
130, 156 SW 445. 

{b] The time begins to run from 
the receipt of the notice by the in- 
sured. Hartford F. Ins. Co. v. Tewes, 
132 Lily A.' 321: 

[c] The insurance is not canceled 
in the absence of a waiver by in- 


sured, until the expiration of the 
last hour of the final day. Penn 
Plate Glass Co. v. Spring Garden 
Ins. Co., 189 Pa. 255, 42 A> 138, 69 
AmSR 810; Wicks v. Scottish Union, 
ete., Ins. Co., 107 Wis. 606, 88 NW 
781. 

70. See infra § 168. 

71. American Glove Co. v. Penn- 


sylvania- EY Ins.-Co.,) 15*Cal.-A. 77, 
113 P 688; Philadelphia Linen Co. v, 
Manhattan F. Ins. Co., 8 Pa. Dist. 
261; Emmott v. Slater Mut, F. Ins. 
Co., 7 R. I. 562; Ralston v. Royal Ins. 
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A notice given in accordance with the pro- 
visions of the policy operates as a cancellation at 
the end of the time prescribed,’? without further 
action on the part of insurer.”® 
period of notice is prescribed in the policy, notice 
must be given for a reasonable time,’* although 
some authorities have held that the giving of no- 
tice in such case terminates the policy eo instanti.” 
Where the notice states that the policy will be 
canceled on a certain date, insured may accept the 
notice as a present cancellation,’® and does so by 
accepting the premium returned with the notice.’? 
(3) To Whom Given—(a) In General. 
The notice should be given to the party to the con- 
tract,"® that is, to the one hable for the payment 
of the premium.*® 
to or consent of a mortgagee to whom the loss is 
payable,®° or to whom the policy has been con- 


Where no specific 


Thus a cancellation upon notice 


Co., Ltd., 79 Wash. 557, 140 P 552. 

[a] Notice given the prescribed 
number of days prior to the loss is 
sufficient, although the notice was 
not served that number of days be- 
fore the date fixed for cancellation 
in the notice. Philadelphia Linen 
Co. v. Manhattan F. Ins. Co., 8 Pa. 
Dist. 261; Emmott v. Slater Mut. F. 
INS ViGowudeke Laie. 

72. U. S. — Schwarzschild Vv. 
Phoenix Ins. Co., 124 Fed. 52, 59 CCA 
672 [aff 115 Fed. 653]. 

Cal.—American Glove Co. v. Penn- 
sylvania F, Ins. Co., 15 Cal, A. 77, 113 
P 688. 

Ky.—Citizens’ Ins. Co. v. Hender> 
son El. Co., 123 Ky. 478, 96 SW 601, 
97 SW 810, 29 KyL 976, 30 KyL 225, 
124 AmSR 3871. 


Miss.—Pheenix Ins, Co. v. Hunter, 
95 Miss. 754, 49 S 740. 
Mo.—Malin y. Netherlands Ins. 


Co., (A.) 219 SW 143. 

Wash.—Ralston v. Royal Ins.. Co., 
Ltd. 79. Washi 255747140) BP 552. 

73. American Glove Co. vy. Penn- 
syivanial’ BW.) Tns}iCory S15) Cals tAar a, 
TB Pebs se 

74. Chadbourne y. German-Ameri- 
can Ins. Co., 31 Fed. 533; Hibernia 
Ins. Col waBlanks, 36 La. Ann, 71475 

{a] Question for jury.—What is 
a reasonable time is a question for 
the jury. Chadpourne v. German- 
American Ins. Co., 31 Fed. 533. 

75. Lipman v, Niagara F. Ins. Co., 
121 N. Y. 454, 24 NE 699, 8 LRA 719 
[rev 48 Hun 503, 1 NYS 384, and 
overr in effect Mclean v. Republic 
F. Ins. Co., 3 Lans. 421; Karelson v. 
Sun Fire Office, 1 NYS 387]; Cain v. 
Lancashire Ins. Co., 27 U. C. Q. B. 
453; Cain v. Lancashire Ins. Co., 27 
UECROn Baa it: 

[a] The putpose of the notice is 
to give insured an opportunity to re- 
insure himself, and such opoprtunity 
is had if the notice is given during 
business hours. Lipman vy. Niagara 
Fo Ins..Go., 121 N. ¥.%454) 24 N69, 
8 LRA 719. 

76. Malin vy. Netherlands Ins. Co., 
(Mo. A.) 219 SW 143. 

77, Malin v. Netherlands Ins. Co., 
(Mo, A.) 219 SW 143. 

78. Taylor v. Glens Falls Ins. Co., 
44 Wla. 278, 32.S 887; Glasscock vy. 
Liverpool, ete., Ins. Co., (Tex. Civ. 
A.) 188 SW 281, 288 [quot Cyc]. 

79, Cnadbourne y. German-Ameri- 
can Ins. Co., 31 Fed. 5338; Peterson v. 
Hartford F,_Ins. Co., 87 Ill. A. 567 
{rev on another ground 187 Ill. 395, 
58 NE 1095]; Glasseoek v. Liverpool, 
etch. Ins. Cox, (Dex, iCive AG) 23st Ww 
281, 283 [quot Cyc]. ‘ 

80. Chadbourne v. German-Ameri- 
ean Ins. Co., 31 Fed. 533; Continental 


Ins. Co. v. Parkes, 142 Ala. 650, 39 
S 204; Hartford F. Ins, Co. v. Pe- 
terson, 209 Ill. 112, 70 NE 757 [rev 


ground 111 Ill. A. 466]; 
Peterson v. Hartford F. Ins. Co., 87 
Tll. A. 567 [rev on another ground 
187 Ill. 395, 58 NE 1095]. 
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Signed as collateral seruritv= is imsuifierent to af | mmewred and authorised to a sueh — this = 
fect the xazhis of insured mortyszer whe has re- | is notice to sured. although | ae : 
eaived mo notice. Sq when the les is payable © | agent of imsurer. ee in ra agen - i 
a crediter as his imterest may appear a mouce te | breker employed by msu merel, y ee - 
hina alone wall mot affect the mehts ef msared Im | surance has ne implied autheri aty : recel toe 
some jurisdictions, however, + has heem held that | ef or comsent to cancellation, unless poliey 
» 
b: 


notice to a morizagce is suffiaent If the pehey | declares that notice to acho ee — 
3s payable to a morizagee, motice to bom Is neces cients? or provides for notice to insured or Bis 
sary to ent off his mehts>* altheazh, as between representative. And this rule has heen applied 
the mortzagor and anizequent imsurers, the latter | even where the ‘broker has not delivered. the eo 
cannot assert the invalidity ef the cancellation for | to imsured at the time notice Is giver. = 
want of motice to ithe meorteacar* But nelice te tee may, however, be properly given to an agen ‘ 
a mere trustee holdimz the policy a= cullateral ts who is employed by insured to Keep the property 4 
met required“ F . snsured and attend generally te all matters of in- : 


2 Avert. Hf the persen to whem | sarance for him, and such authority may be pre- 
a = F ate | samed from a long course of dealing between the 


(Civ. A) ITS SW 458. le 
r American Cent. 
Ins. Co, SQ W. Va. 8% $1 SE 10TS; 


motice of the eancellaizon is given is the agent of 
Lamesshire Fo= | 


@2—Natiomal Unien F. Ins. Co. VW. 


Ca, 29 Omit. 377; Morrow vw. L2n- | Macon ee co, 24 Ga. W. Wa-—Lusk wv. 3 
ake Ga, 26 Omt. A. 17S A Te, 107 SE 13@ J 
shire Ins. Co. ee L. Assur Sec.| i—Kimney v. Buffslo German Ins | Pauley Sun Ins. 


Office, T9 W. Va. | 
2S7, 90 SH 582. “3 
Wis—Wisconsin Cent. 


| Ca, 143 Dh & 260; Kimmey Vv. Cale | R. 
Phenix Ins Ca, 128 Wis. 


Goentam Im Ca, 143 TL A. 256; Kin- 


Pre 
%. Georgia Indusitial On, i124 Ca ow 
399, 52 SH 229; Marin wy Stedacens | 313, a 


Tak. 


= i |uexy wv Roehester German Ims. Co, ux 
tes Con 2 Ont 2, 220 Weim ore | el Wk A 51a, Hartford EF. Ins Co. | NW. 70S; Jobn B. Davis Lempen Oe 
$3. Borris vy. Phemix Ims Ga, #3 & Tewes, 152 ML A S21, Globe, ete, | ¥. Hartford ®. Ins. me $5 Wis, 226, 
Mo. A. 257- MueMer v Semth Site) F Inc Ca u Willbranat Mie. Ca,| 7 NW S& 3T BRA 181; 3 ss 
R Im Co, $7 Pa. 399. | 22% DRA. 262. Hartford F. Ins. Ca, 63 Wis. I rs 
a Me — Gilmer ~ Comme!) Ken — Merchant’ Im. Co. w.| NW 132. : 
wealth Ims. Cn, 112 MW 28, $2 A) Shults, $ Kam A. 798, 57 P S06. - Authority tor 4 
| 


| Ky—Dinie FL Ins - . Layne, 
| ihe —w. 606, 16% SW 530; Commer- 
| cia Uniem Assur. Ce. w. Urbamsky, 
IN. J—tatian v. Boyel ims Ca. “3 ilz Ky 624, 6&8 SW 653, 24 Kyl 


Surrender policy see infra § 172. 
Waive notice see infra § 1638, 

90. Karelisen v. Sun Fire oe ‘ 
122 N. ¥. 545, 25 NB $22 ive 1 NY 
387]: Lipman v. ene . Ins. Co, 
121 N.Y. 454 24 NE 69% $ LRA 


N. C—lee wv. New ire Ems. | ee tae aa ice Ins. } 3 
Ca, 154 N. C. 446, 79 SH FIX | Ce, & S18, S$ 630; Brown | 71%. 
S C—Rawis ~ American Cemt| w North River ims. Ca, 144 La. 504, $1. Royal Ins. Co. Ww Wight, 38 
Ims. Ca, 94 S. C. 299, 77 SE 1005, | MS G74. Fed. 485, 5 CCA 200. 
LRANS 463. 97 S. C183, 31 SE S05.) Me—Cierk v_ Insurance Co. of| _ S@. Cheshire Brass Co. v. Wilson, 
Tes—Glasseork ~. Lavernponl, cic_| Nertm Amerien, 3 Me. 26, 33 A 1003, $6 Conn. 551, 86 A TE; Wilson Vv. 


> LES Zit 
WMé—WationzI Unieom F. Ins. Co. v. 
| Baitumere Asbestos Co. 122 Ma. 121, 
& Kam. A. 169, 55 P 474%. |33 & 408> Amerieam F. Ips Ca we 
s 


TIms, Co. (Civ. A) 188 SW 28i, 233) 
fame Cre]. 


Biwards v. Sun Ims Ca, if] | Brooks $3 Ma 22, 34 A 373. Standard Leather 1s Fed 602, 
Mo. A. 45, 73 SW BSE. | Mieh—iNeilli w. Northern Assur. | 91 CCA 440; Kerr w itwaukee Me- 

gy. Liverpool, «ie, Ims Ca wi Om, 145 Mich 516, 103 NW 996, ehanics’ Ins. Co, 117 Fed 442, 54 
Bardime, 201 Ped. 515, 115 CCA &11- Tiime 


=| Siedicor. w ni Ins. Co, 106 
Royal Im. Co ¥. Wieht, 35 Fed | Meh 33_¢4 NW 35, Buick vy. Me 
465 > OCA 2005 Parker eic. Mie} chanics Ims Co, 103 Mich. 75, 61 
. Can wv se = Im Oo. 166) WW 237. = 
Mass. 484. 44 NE 624; Wom Wien ©) 
Seottis&® Dimiem, eir. Im Ca, 34 NM 
Y¥. Super. 276; Norwich Onion # Im= 
~ Soc. w. Dalion, (W@ex. Civ. 4A) 1S SW) 


ccA 616. 
Ark—Phenix Ins. Ca vw State, TE 
Ark. 180, 88 SW 917, € AnnCas HQ | 
Cal—Farrar v. Western Assur Co, ~ 
Mim —Sreadwater vw. Lion F. Ims.} 30 Cal. A., 489, 189 P 609, G11. , 
Ca, 34 Mimm 465, 26 NW 455. Ga—National Union FL Ins. Cow | 
Wiss-—Imterstst=e F. Ins. Co. v.| Macon Hardwodd Lumber Co, 24 Ga. 
Nelz=om, 105 Miss. 437, 62 S 425. A. 726, 102 SH 18a. 
¥ | Mo—Hdwards vy. Sum Ims. Co, 101 Mass—Fautknet v. Manchester BF. 
[2] Agemt of foreisx cotperstion| Wa A 45. 73 SW 886; Gardner v.| Assur. Co. 171 Mass. $49, 80 NE 529. 
im chargze of its office amd busimess.| Stam@zrd ims. Co, 58 Mo. A. GkI; Mich—Buick vw Mechanics’ Ins. 
Liverpool, ete, Ims Cn wv. Sardimg,|| MeCartmey v. State Ims_ Co, 45 Mo.| Co., 103 Mich. Th. 61 NW 887; Dibble 
202 Bed, 515, 119 OCA Gil |& $7S- Rothschild v. American Cent.| v. Northern Assur Co, TQ Mich 1, | 
S& Hartford ©. ims On « Beym-| Ins Co, 5 Mo A 596 [aff Tt Mo. 41,| 37 NW 764, 14 AmMSR 470} Hartford 
elds, 36 Mich. 502- Hamm Realty Ca | 41 Am 303]. : |e. Ins. Co. v. Reynolds, $6 Mich, 802. — 
« New Hampshire F Im Co. #4) — 3-—Smuyder w. Commercial Minn—Hamm Realty Co. vw New 
Mimm. 139, 83 NW 41: Dominion F_| Umiom Assur. Co. 67 N. J. L 7, 50| Hampshire F. Ins. Co, 80 Minn. isd, 
Im. Ca w. Nakeia, 52 Cam SC 294) 4 509 fait 67 N J. i. 626, 52 Al S3 NW 42, E 5 
2 DomLR 122, 9 WestWkiy 1054) S84] 


——— 


———-~ 


[allowime app 9 Alia ix 47. 21 Dom 
LE 26, 31 WestLR 134, 8 We=tWeir 


N_ Y—Hermanmm v. Niagara F_ Ins. 
Ca. 100 NL ¥. 411, 3 NE 341, 53 AmR 


———-—— 


Miss—Northern Assur. Co. w J. Ti 


Newman Lumber Co, 105 Miss. 68S, 
63 S 209. 


343]. Amd see cases imfra mofes $3.) 197; Healy v. Pennsylvania ims. Co., Mo—Edwards vy. Home Ins. Co,, 
a4. |) Am Diw. 327, 63 N¥S 1055; Part-| 100 Mo. A. 695, T3 SW 881. 
ss U. S—White ~ New York| N. ¥—Stone vy. Franklin Ins. Co. 
Z Ins. Co, 93 Pei 161 [af 1S Fert) Ce, 13 App Div. 523, 43 NYS 632; | 


260, 43 CCA 21615 Adams vy Mama} 
———S cic, FB. Ime Ca, 17 Fei} 


ground 187 U. S 467, 23 SCt i839, 47) 
Te ed. 2613. | 


riige w. Milwaukee Mechanics” sa3:| 


Bodze w. Security Ims. Co, 33 Hun 
583- Wom Weim v. Scottish Union, 


Ins. 
Blum, 16 Tex. 653, 12 SW 572; bon ae 
wich Union F. Ins. Sce. v. Dalton, 


> = = $$$ $$ 
Por later cases, developments and changes in the lew see cumulative Annotations, same title, page and note number. 


105 N. Y. 543, 12 NB 45; American 


F. Ins. Co. v. Minsker Realty Co, 83 | 


Mise. l, 144 NYS 306, 


9 Alta, L. 47, 21 DomLR 26, $1 
LR 136, § WestWkly 343]. 


E ete. Ims. Co, 52 N. ¥. Super. 490:| ‘Oh—Johnson v._ North. British, 
Ala—Imsuramee Companies vw. Ha- Condon wv. Extom-Hall Brokerage,| etc, Ins. Co, 66 Oh. St. & 68 NE 
den, 87 Ala 311, 5 S 816, 13 AmS# | ete, Agemey, 30 Mise 363, 142 NYS] 610. 
ee 36. “ts 54% [rev om another ground 83 Misc.| Pa—Standard Leather Co, vy. Alle~ 
; _Cal—Quome Twe Sime ~ Amelo—/ 156, 144 NYS 760]- mannia F. Ins. Co. 224 PaciS6, 8 _ 
; Nevada Assur. Corp. 86 Cal. 566, 25/ On—ZJohusom v- North British, A 192: Standard Leather Co. vy. In- 
, P 5%, 1@ LRA 144; Laumam v. Com-| ete, Ins. Co, 66 Oh St. 6, 63 NE| surance Co. of North America, 224 
J cordia F. Ims Co. (A) 192 P 128; | 618- Pa. 178, T3 A 216. 
§ Cromemwsti wv. Iowa a na@erwrit | Pa—Seott v Sum Fire Office, 133 Tex—Dalton v. Norwieh Union Fy 
; ete, Cu, (A.) 186 P 824; Ste | Pa 3233, 19 A 360; Provident Life,| Ins. Soc, (Commn. A.) 213 SW 280. 
j ¥. S22 Ins. O@iee, 17 Cal A ZEe | ete, Co. v. Sprine Garden Ins. Co., W. Va—Hollywood Lumber, ete, 
3 PB 529. RS : 52 Pa Super. 66: Sher v. Hawkeye,| Co. v. Dubuque F. & M. Ins. Ns 
- Colo._British-America Assur. ete, F. Ins. Co, 21 Pa Dist. 939:| W. Va. 604, 92 SE 888 [eit Cyeh. 
4 x. Cooper, & Soe A. 25, 49 P 1£ Sun Fire Office v. Ermenirout, i1 Wis—Schauer v. Queen Ins, a 
Conn—_Cheshire Brass Ca. Pa_ Co. 21. R $3 Wis. 561, 60 NW 994. ; 
7 = = ——— ae ny = ae ~ Faber pe Ae Ln Ins. Co., oS age F. Ins. Co. w Na 
L -— Wh iis . HMartiord = pi enmm. 324, Sw a f - ee . ~ Os 
: Co. 17 Apm 14 frey om 2usother| Tex—Hast Texas F : Co. v. ne CS Sur eae 


722, 9 WestWkty 1084 a te Bont ; 
Vest. 


; 


| t= - Ss CT 


Jong period 


Miss. 


§§ 165-166] 


parties.°* 


insurance, terminates the risk. 


agent of insurer, who is not also the agent of in- 
sured for the purpose of receiving such notice, is 
of course imeffectual,®* and this is true even where 
insured has surrendered the policy to the agent, un- 
derstanding that it may be canceled, and to enable 
the agent to reinsure in case of cancellation.%7 


frequent provision in policies is 


procuring the policy is the agent of the insured 
and not of insurer; such a provision does not, in 
the majority of jurisdictions, make him an agent 
to whom notice of cancellation can be given,®® al- 
though some authorities have held that notice to, 
the agent under such a provision is sufficient, es- 


Anthority to waive notice see infra 


§$ 168. 
94. U. S.—Kerr v. Milwaukee Me- 


chanics’ Ins. Co., 117 Fed. 442, 54 
CCA 616. 
Mich.—Buick v. Mechanics’ Ins. 


Co., 103 Mich. 75, 61 NW 337. 

Minn.—Hamm Realty Co. v. New 
Hampshire F. Ins. Co., 80 Minn. 139, 
83 NW 41. - j 

N. J.—Snyder v. Commercial Union 
Assur: Co., 67 N. J. L. 7, 50 A 509 
[aff 67 N. J. L. 626, 52 A 384]. 

N. Y.—Stone v. Franklin F.. Ins. 
Co., 105 N. Y. 548, 12 NH 45, 26 NY 
WklyDig 482. ef 

Oh.—Johnson v. North British, 
etc., Ins. Co., 66 Oh. St. 6, 63 NE 
610. 

Tex.—Norwich Union F. Ins. Co. v. 
Dalton, (Civ. A.) 175 SW 459. But 
see Globe F. Ins, Co. v. Limburger, 
(Civ. A.) 193 SW 222 (evidence that 
insurer’s agent also handled in- 
sured’s fire insurance business for a 
is insufficient to _estab- 
lish an agency to receive notices of 
eancellation, where such notices had 
always been given directly to in- 
sured). i ; 

See Nabors v. Commercial Union 
Assur. Co. 125 La. 378, 5i S 429 
(where no course cf dealing was 
shown which Putter justify an in- 

ence of authority). 
mrt Northern Assur. Co. v. Stand- 
ard Leather Co., 165 Fed. 602, 91 
CCA 440 [rev 156 Fed. 689]. $ 

96. U. S.—Insurance Co. of North 
America v. Wisconsin Cent. i, VCO; 
134 Fed. 794, 67 CCA 300. 

Ala.—Fireman’s Fund Ins. Co. v. 
Hellner, 159 Ala. 447, 452, 49 S 297, 
17 AnnCas 793 [cit Cyc]. 

Ark.—Commercial Union F. Ins. 
Co, v. King, 108 Ark. 130, 156 SW 
a ei6i4 British America Assur, Co. 
-y. Cooper, 26 Colo. 452, 58 P 592. 

Towa.— Waterloo Lumber Co. Vv 


Des Moines Ins. Co., 158 Iowa 563, 
138 NW 504, 51 LRANS 539. 
Mich.—Snedicor v._ Citizens Ins. 


‘Co., 106 Mich. 83, 64 NW 35. 
Sin Sastre Ins. Co. v. Renno, 
594, 46 S 947. 
Pa.—wWorcester First Nat. F. Ins. 
‘Co. v. Isett, 11 WklyNC_558. ; 
Tex.—Norwich Union F. Ins. Soc. 
vy. Dalton, (Civ. A.) 175 SW 459. 
Wash.—Tacoma Lumber, etc., Co. 
-y, Fireman’s Fund Ins. Co., 87 Wash. 


Ue SS a east 


93 


W. Va.—Hollywood Lumber, etc., 
Co. v. Dubuque F. & M. Ins. Co., 80 
W. Va. 604, 92 SE 858. 


. Mallory v. Ohio Farmers’ Ins. 
Gos Mich. 112, 51 NW 188. : 
98. U. S.—Grace v. American 
Cent. Ins. Co., 109 U. S. 278, 3 Sct 
207, 27 L. ed. 932; Kehler v. New Or- 
leans Ins. Co., 23 Fed. 709; Adams Vv. 
Manufacturers’, etc.. F. Ins. Co., 17 
Fed. 630. 


So where brokers are employed to pro- 
cure a certain amount of insurance to replace prior 
insurance, the premiums being charged to them, a 
notice to such brokers before they have reported to 
insured or delivered the policies to him and before 
they have procured the requisite amount of other 


FIRE INSURANCE 


[§ 166] e. 


Notice to an 


A 
that the agent 


essary before 


Ala.—Insurance Companies Vv. 
Hea 87 Ala. 311, 5 S 876, 13 AmS 


Ind.—Indiana Ins. Co. vy. Hartwell, 
100 Ind. 566. 

Mass.—White v. Connecticut F. 
Ins.’ Co., 120 Mass. 330. 

Mich.—Dove v. Royal Ins. Co., 98 
Mich. 122, 57 NW 30. 

N. Y.—Hermann vy. Niagara F. 
Ins. Co., 100 N. Y. 411, 3 NE 341, 53 
AmR 197. 

Va.—Mutual Assur. Soe. v. Scot- 
tish Union, ctc., Ins. Co., 84 Va. 116, 


4 SE 178, 10 AmSR 819, 
Wis.—Wicks v. Scottish Union, 


moat Ins. Co., 107 Wis. 606, 83 NW 
781. 
[a] Some courts put this on the 


ground that such a provision is con- 
trary to fact and to public policy, 
while others assert that it is evi- 
dently intended to refer only to the 
proceedings involved in the issuance 
of the policy. See cases supra this 
note. 

99. Newark F. Ins .Co. v. Sam- 
mons, 11 Ill. A. 230 [aff 110 Ill. 166] 
(where policy provided he should be 
regarded as agent of insured in “all 
matters relating to such insurance’’). 

1. Karelsen v. Sun Fire Office, 122 
N. Y. 545, 25 NE 921 [dist Hermann 
v. Niagara F. Ins. Co., 100 N. Y. 
411, 3 NE 341, 53 AmR 197 (where 
the policy had been delivered to in- 
sured) ]. 

2. Shawnee F. Ins. Co. v. Bayha, 
8) Kans/ A’ 169) 55"P° 4744 (Buieky'v: 
Mechanics’ Ins. Co., 103 Mich. 75, 61 
NW 337. 

3. Cross references: 

Return as condition precedent to 
eancellation by: 

Insured see infra § 178. 

Mutual consent see infra § 176. 
Right to recover: 

Generally see supra § 148. 

On surrender of policy see 


§ 175 
this 


infra 


‘infra section and 
‘U. S.—Mohr, etce., Distilling Co. 
v. Ohio Ins. Co., 13 Fed. 74; Runkle 
vy. Citizens’ Ins. Co., 6 Fed. 143. 
Ark.—A®Stna Ins. Co. vy. Rosenberg, 


62 Ark. 507, 36 SW 908; Southern 
Ins. Co. v. Williams, 62 Ark. 382, 35 
Sw 1101. 


Cal.—Quong Tue Sing v. Anglo- 
Nevada Assur. Corp., 86 Cal. 566, 25 
P 58, 10 LRA 144. 

Ga.—Hollingsworth v. Germania F. 
Ins. Co., 45 Ga. 294, 12 AmR 579. 

Ill_—@tna Ins. Co. v. Maguire, 51 
Tll, 342; Peoria M. & F. Ins. Co. v. 
Botto, 47 Ill. 516; National Hotel 
Co. v. Merchants’ F. Assur. Corp., 183 
Ill. A. 71; Williamson v. Warfield, 
136 Ill. A. 168 [aff 233 Ill. 487, 84 NE 
706]. 

Test “MAHIOve v. Commercial Mut. 
Rev ins, Co, 47) kan; 3095727 P--979. 

Me.—Bard v. Fireman’s Ins. Co., 


[26C.J.] 141 


pecially where the policy has not been procured, or 
has not been delivered to insured.? 
the sufficiency of the notice can be raised only by 
insured and his privies.? 

Return or Tender of Premiums.’ 
Fire insurance policies generally provide for a re- 
turn of the unearned portion of the premium paid 
where the policy is eanceled.* 
vides that it may be canceled on notice to insured 
and on refunding the unearned premium, a failure 
to return or tender the premium renders the at- 
tempted cancellation nugatory,®> unless such return 
or tender is waived. As to policies containing the 
standard clause providing for cancellation on notice 
and requiring the unearned premium to be refunded 
‘fon surrender of the policy,’’ the authorities are 
not in accord. In some jurisdictions it is held that 
the cancellation is effective on notice, and that 
no actual tender or return of the premium is nec- 


The question of 


When a policy pro- 


of 


108 Me. 506, 81 A 870. 

Mass.—Green y.. Star F. Ins. Co., 
190 Mass. 586, 77 NE 649; White v. 
Ree ee E. Ins. Co., 120 Mass. 
330. 

Mich.—Home Ins. Co. v. Curtis, 32 
Mich, 402. See McGraw y. Germania 
FF. Ins. Co., 54 Mich. 145, 19 NW 927 
(evidence as to cancellation excluded 
where the unearned premium was 
not returned until the loss actually 
occurred). 

Minn.—Bradshaw v. Philadelphia 
F. Ins. Co., 89 Minn. 334, 94 NW 866. 

Mo.—Payne vy. Insurance Co. of 
North America, 170 Mo. A. 85, 156 
SW 52; Leader Realty Co. v. Mark- 
ham, 163 Mo. A. 814, 143 SW 1104. 


surrender the poliecy.?. But 


- ‘Mont.—Savage v. Phoenix Ins. Co., 


12 Mont. 458, 31 P 66, 33 AmSR 591. 

N. Y.—Lipman v. Niagara F. Ins. 
Co., 121 N. Y. 454, 24 NE 699, 8 LRA 
719; Griffey v. New York Cent. Ins. 
Co., 100 N. Y. 417, 3 NE 309, 53 AmR 
202; Van Valkenburgh v. Lenox F. 
Ins. Co., 51 N. Y. 465; Hathorn v. 
Germania Ins. Co., 55 Barb. 28; Tis- 
dell v. New Hampshire F. Ins. Co., 
11 Misc. 20, 22 NYS 166 [aff 155 N. 
Y. 1638, 49 NE 664, 40 LRA 765]. 

Oh.—National Ins. Co. y. Irwin, 12 
Oh. Dec. (Reprint) 714. 

Pa.—Arnfeld v. Guardian Assur. 
Co., 172 Pa. 605, 34 A 580; Home Ins. 
Co. v. Tighe, 11 WklyNC 15. But 
see Selzer v. German F. Ins. Co., 14 
Pa. Co. 32 (statement in action to 
recover unearned premium must 
show contract by insurer to return 
premium). 

Tex.—Hanover F. Ins. Co. wv: 
Shrader, 11 Tex. Civ. A. 255, 31 SW 
1100, 32 SW 344; Continental Ins. Co. 
v. Busby, 3 Tex. A. ‘Civ. Cas. § 101; 


Planters’ Ins. Co. v. Walker Lodge, 
Noy? 1950 Tie OV}. O0h RL 1, (Rex TAY SOine 
Cas. § 758, 


Wash.—Hanford v. Toledo F. & M. 
Ins. Co., 71 Wash. 240, 128 P 235. 

Wis.—John R. Davis Lumber Co. 
v. Hartford F. Ins. Co., 95 Wis. 226, 
70 NW 84, 37 LRA 1381. 

Can.—Caldwell v. Stadacona F., 
étesInsy¥ Cog 11s CaniTSirCia2i25 

Alta.—Nakata v. Dominion F. Ins. 
Co., 9 Alta. L. 47, 21 DomLR 26, 31 
WestLR 136, 8 WestWkly 343 [app 
allowed on another ground 52 Can. 
a C. 294, 26 DomLR 722, 9 WestWkly 
1084]. 

Ont.—Bank of Commerce vy. British 
America Assoc. Co., 18 Ont. 234; 
Grant v. Reliance Mut. F. Ins. Co., 44 
U. Ci -Q. -B. 229; Cain v. Lancashire 
ins, =Co.,-248 UrcC! -@: B= 453. 

{a] When an agent has issued a 
policy to himself, and insurer on that 
ground desires to cancel the policy, 


tender of the premium ts a_ pre- 
requisite. Hanover EF. Ins. Co. v. 
Shrader, 11 Tex. Civ. A. 255, 31 SW 
1100, 32 SW 344. 

6. See infra § 169. 

7 Mangrum vy. Law Union, etc., 


142 [26C0.3.] 


by the weight of authority a return or ten- 
ishva 
cancellation under 
a policy providing for 
mination by insurer on giving notice, and that 
where insured shall have paid his proportion of 
the losses and expenses the premium note shall be 
surrendered, the return of the unearned premium 
is not.a condition precedent to cancellation.® 
denial of liability by insurer because insured has 
effected other insurance contrary to his stipulation 
in the policy is not a cancellation calling for return 
Where a tender or 
return of the premium is a prerequisite, the full 
pro rata amount must be returned or tendered.™ 
There must be a legal tender of the premium,” and 
a mere notice of insurer’s readiness to return the 
premium, or that it will be returned, is insufficient.'* 
A draft drawn by the insurer upon itself is in- 
sufficient as a tender or payment in the. absence 
of anything to show that it was accepted by 


der of the unearned premium 
precedent to a valid 
clause.® Under 


of the unearned premium.?? 


ins Coz, eiv2,Cal. 
LRA1916F 440, AnnCas1913B 907; 
Webb v. Granite State F. Ins. Co., 
164 Mich. 139, 129 NW 19; Davidson 
v. German Ins. Co., 74 N. J. L. 487, 
65 A 996, 13 LRANS 884, 12 AnnCas 
1065. See Kazarian v. Providence- 
Washington Ins, Co., (R. I), 101 A 
221 (surrender of policy must be 
shown in action to recover unearned 
premium); Straker v. Phenix Ins, 
Co., 101 Wis. 413, 77 NW 1752 (tender 
or return not necessary in order to 
rely on defense of breach of war- 
ranty). And see cases infra note 8 
for conflicting rulings in the same 
jurisdiction. 

On cancellation by insured see in- 
Pras Spel a. ' 

8. U. S.—Grant Lumber Co. v. 
North, River; Ins. Co., 253-Fed. $3; 
Chadbourne y. German-American Ins. 
Co., 31 Fed. 533. Contra Schwarz- 
schild, etc., Co. v. Phcenix Ins. Co., 
124 Fed. 52, 59 CCA 572 [aff 115 Fed. 
653]; El Paso Reduction Co. v. Hart- 
fords Hine: Co:).2ie med 937. 

Ala.—Niagara F. Ins. Co. v.. Raden, 
87 Ala. 311, 5 S 876, 13 AmMSR 26. 

Ariz.—Hartford F. Ins. Co. v. 
Stephens, 18 Ariz. 339, 161 P 684. 

Ark.—Southern Ins. Co. v. Wil- 
liams, 62 Ark. 382, 35 SW 1101. 

Fla.—First Nat. F. Ins, Co. v. Bur- 
nett, 84 S 382, 


497, 157 P (239, 


Ga.—Globe, ete, EF. Ins. Co. v. 
Walker, 103 SE 407. 
Ill.—Kinney y. Buffalo German 


Ins. Co., 148 Ill. A. 260; Kinney v., 
Caledonian Ins, Co., 148 Ill. A. 256; 
Kinney v. Rochester German Ins. Co, 
141 fll. A. 543; Hartford F. Ins. Co. 
v. Tewes, 132 Ill. A. 321; Peterson v. 
Hartford F, Ins. Co., 111 Ill. A. 466 
[rev on other grounds 209 Ill. 112, 70 
NE 757]; Peterson vy, Hartford F. 
Ins Co.;.87) Tl, A; 567, [rev)on an- 


other ground 187 Ill. 395, 58 NE 
1095]; Hartford F. Ins. Co. v. Mc- 
Kenzie, 70 Ill. A. 615. Contra New- 


ark F. Ins. Co. v. Sammons, 11 Il. 
A. 230. 

La.—German F., Ins. Co. y. Tooley, 
9 La. A. (Orleans) 78, 

Md.—German Union F. Ins. Co. v. 
Fred G. Clarke Co.,.116 Md. 622, 82 
rye 39 LRANS 829, AnnCas1913D 

Mo.—Dubinsky v. Hartford F. 
Ins. Co., (A.) 196 SW 1045; Chrisman, 
etc., Banking Co. v. Hartford F. Ins. 


COL Mio MOAN W810; 
N. Y.—Buckley v. Citizens’ Ins. 
Cory ssn. waxes, 899) 815 NE) W65,043 


LRANS 889 [rev on another ground 
112% Apps Div. 451,397.98. NYS v622]): 
Tisdell v. New Hampshire F. Ins. Co., 
155 N. Y. 163, 49 NE 664, 40 LRA 
765; Nitsch v. American Cent. Ins. 
@o;, 152° N. Y. 6385, 46° NE 1149: © 
A. Smith Lumber Co. y. Colonial 
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insured.!4 

condition | 

such 
ter- 


A 


Assur, Co., 172 App. Div. 149, 158 
NYS 198; Walthear v. Pennsylvania 
F. Ins. Co., 28 App. Div. 629 mem, 
51 NYS 1151 mem; Partridge v. Mil- 
waukee Mechanics’ Ins. Co., 13 App. 
Div. 519, 43 NYS 632:[aff 162 N. Y. 
597 mem, 57 NE 1119 mem]. But see 
Backus v. Exchange F. Ins. Co., 26 
App. Div. 91, 49 NYS 677; Walthear 
v. Pennsylvania FE. Ins. Co., 2 App. 
Div. 328, 837 NYS 857 (both holding 
that a notice containing a mere offer 
to return the premium on demand 
and surrender of policy was suffi- 
cient without further tender). 
kl.—St. Paul, F. & M. ins. Co. v. 
Peck;. 40; 20K) (396, (12399 iT ary 
lor v. Insurance Co. of North Amer- 
ae 25 Okl. 92, 105 P 354, 1388 AmSR 

6. 

Pa.—Baldwin v. Pennsylvania F. 
Ins. Co., 206 Pa. 248, 55 A 970; Gosch 
v, Firemen’s Ins. Co., 33.Pa. Super. 
496; Philadelphia Linen Co. y. -Man- 
hattan &.,.Ins. €Co,,°8 Pa. Dist. 261° 


Tenn.—Continental Ins. Co. v. 
Perry, 1) 138 Tennt 205,°) 197% «. Sw 
ASH AVL ys ‘ 


Tex.—Phcenix Assur. Co, v. Mun- 
ger Improved Cotton Mach, Mfg. Co., 
92 Tex. 297, 49 SW 222; St. PaulrF. 
& M. Ins. Co. v. Clark, (Civ. A.) 200 
SW) -229siNiagana Whi Ins. €or vs 
Mitchell, (Civ. A.) 164 SW 919; Hart- 
ford EF. Ins. Co. v. Cameron, 18 Tex. 
Civ. A, 237, 45 SW 158. But see Aus- 
tin F. Ins. Co. v. Polemanakos, 207 
SW 922 [rev (Civ. A.) 160 SW 1134] 
(where a contrary ruling was made 
by the commission of appeals, al- 
though not necessary to its decision, 
and the judgment recommended by 


it was adopted by the supreme 
court). 
[a] Whe return of the premium 


and surrender of the policy are con- 
current acts, and insurer, to effect a 
eancellation, must tender the un- 
earned premium. Chrisman, etce., 
Banking Co. v. Hartford F. Ins. Co., 
WD IW OLseA peowOr 

9.= Phenix Mut; cbhiy Ins.) -Covsyv. 
Brecheisen, 50 Oh. St. 542, 35 NE 53 
(statutory provisions for return of 
premiums have no application to 
cases in which the policy is canceled 
by action of the company). 

10. Ohio Farmers’ Ins. Co. v. Wil- 
Hames: 63: “Sind Aw 435si Llane: 
556. 

11. Van Valkenburgh y. Lenox F. 
Insn'Go.,951) N. Yn 465) 

12, Niagara F. Ins. Co. vy. Mitch- 
ell, (Dex. Civ. As) 164 Siwiroi9: 

13. Adtna Ins. Co. v. Maguire, 51 
Ill. 342; Peoria M. & EF. Ins. Co. v. 
Botto, 47 Ill, 516; Tisdell v. New 
Hampshire F. Ins. Co., 155 N. Y. 168, 
49° NE 664, 40 LRA 765; Griffey v. 
New York Cent. Ins. Co., 100 N.. Y. 
417, 3 NE 309, 53 AmRep 202 [aff 


[§ 166 


Nor is a sufficient tender made by the 
mailing of a registered letter containing insurer’s , 
check for the unearned premium where the letter is 
not received until after the loss.¥° 
also be for a cancellation, and a tender accom- 
panied by a demand for surrender of the policy 
for the purpose of rescinding the contract from 
its inception is insufficient to effect a cancellation.*® 
In case the premium has not been actually paid, a 
return or tender of unearned premium is of course 
unnecessary,!? and the fact that the policy acknowl- 
edges receipt of the premium is immaterial.'* 
no actual repayment is necessary where a note 
given for the premium has not been paid; but 
the note must be surrendered,”° or, if not, must be 
credited with the unearned premium;?! and a cred- 
iting of the unearned premium on a debt due in- 
surer by insured is not sufficient.?? 
has accepted the individual credit of a broker acting 
as agent of insured, and the latter pays the premium 
to the broker, the policy cannot be canceled without 


The tender must 


So 


Where insurer 


30 Hun 299]; Hathorn v. Germania 
Ins. Co., 55 Barb. (N. Y.) 28; Plant- 
ers’ Ins. Co. v. Walker Lodge, 1 Tex. 
A, Civ. Cas. § 758; Caldwell v. Sta- 
dacona .F., etc., Ins. Co.,,11. Can, S. 
C. 212. But see Backus v. Exchange 
F. Ins. Co., supra note 8; Walthear 


v. Pennsylvania F, Ins. Co., supra 
note 8. 
{a] The statement that a pre- 


mium is “at the call” 
is not sufficient. 
Bo rlionor M, ,dns, Cosyeol oN yo 
464, 

14. First Nat. F. Ins. Co. v. Bur- 
nett, (Fla.) 84S 382. 
ne of acceptance see 


15. Veltre v. London, ete., F. Ins. 
Co.; 40 Ont. L. 619, 13 OntWN 158, 
AN deeete 221 [allow app 12 OntWN 

16. John R. Davis Lumber Co. v. 
Hartford Ins. Co., 95 Wis. 226, 70 NW 
84, 37 LRA.181. 

Builders’ 


17. Cal.—Bergson 
Ins. Co., 38 Cal. 541. 

t1l.—Mississippi Valley Mfrs. Mut. 
Abs Co. Ws Bermondy 745 ellie an 

Mo.—Leader Realty Co. v. Mark- 
So: 163 Mo. ‘A..-314, 148 SW 

N. Y.—Karelsen v. Sun Fire Office, 
122. N. Y. 545,.25 NE 921;. Stone’ v- 
Franklin F. Ins. Co., 105 .N. Y. 543, 
12 NE 45; Buckley v. Citizens’ Ins. 
Co., 112. App. Div. 451, 98 NYS 622 
[rev on anstiher ground 188 N. Y. 
399, 81 NH -165, 13 LRANS 889]; 
Von Wein v. Scottish Union, etc., 
Ins. Co., 52 N. Y. Super. 490. 

Pa.—Peretzman v, Pennsylvania 
Ins. Co, 258 Pa. 319,’ 102A 22° Muel= 
ler v. South Side F. Ins. Co., 87 Pa. 

Tex.—Springfield F. & M,. Ins. Co. 
v. McKinnon, 59 Tex. 507. 

W. Va.—Hollywood Lumber, etc., 
Co. v. Dubuque F. & M. Ins. Co., 80 
W. Va. 604, 92 SE 858. 

[a] MIllustration.— No tender is 
necessary when the only payment is 
credit extended to the broker. Stone 
Vv. Hranklin ob. sins: Co. NOB Ne va 
543, 12 NE 45. 

18. Mississippi Valley Manufac- 
turers Mut. Ins. Co. v. Bermond, 45 
Ti. A. 22. 

19. Little v. Hureka F. & M. Ins. 
Co., 38 Oh. St. 110; Mueller v. South 
Side BE. Ins, Con 87 Pax 1399, 

20, Chadbourne v. German-Ameri- 
can Ins. Co., 31 Fed. 533; Manlove v. 
Commercial ~Mutive hans. Co; a7 
Kan.809),..27% P 9:79. ‘ 

21. Little v. Eureka Ins. Co., 5 
Oh Dec. (Reprint) 285, 4 AmULRec 


22, Lattan v. Royal Ins, Co., 45 N. 
Sede ApS. 


of insured 
Van Valkenburgh 


infra § 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 166-168] 


returning the unearned premium to insured.2* So 
where insured gives his note for the premium to 
an agent and insurer charges the amount of the 
premium to the agent whe subsequently pays it, the 
premium is actually paid within a provision of the 
policy requiring a return of unearned premiums 
actually paid.2* Payment to the agent of insured 
is sufficient,?°> but insurer takes the risk in paying 
to an agent as to whether the agency is still sub- 
sisting.2° If the agent who procured the insurance 
pays the premium under an agreement with insured 
that he shall hold the policy as security and on 
cancellation may collect the unearned premiums, 
payment by insurer to such agent on surrender of 
the policy, the latter crediting it on the debt of 
insured, is a sufficient repayment to insured.?? 

[§ 167] f. Waiver and Ratification of Defective 
Cancellation—(1) In General. Insured may waive 
or ratify a defective or informal cancellation and 
become bound thereby.?* But such waiver or ratifi- 
cation must be made by insured with knowledge of 
the material facts and of his rights.2° The accept- 
ance by insured of a substituted policy in another 
company constitutes a waiver of a defective can- 
eellation,®° unless such acceptance is induced by 
misrepresentations or mistake.*t And the com- 
mencement of an action on the substituted policy 
is not an acquiescence in a defective cancellation 


23. Leader Realty Co. v. Mark- 
ham, 163 Mo. A. 314, 143 SW 1104. 


Waiver of: 


24. Buckley v. Citizens’ Ins. Co., see infra § 169. 
188 N. Y. 399, 81 NE 165, 13 LRANS| Want of, or 
Boe] [rev 112 App. Div. 451, 98 NYS Boew § 168, 


25. Ackerson v. Svea Assur. Co., 


FIRE INSURANCE 


Failure to return or tender premium 
defects 


Niagara F. Ins. Co. v. Raden, 
87 Ala. 311, 5 S 876, 13 AmSR 26; 


[0.3]. 148 


when induced by misrepresentations of insurer’s 
agent ** or where the substituted policy was ob- 
tained for insured by oue acting initially without 
authority.®? 

[§ 168] (2) Want of Proper Notice. Provisions 
of the policy requiring a specified number of days’ 
notice of cancellation to be given to insured are 
for his benefit and may be waived by him.’ But 
the burden of showing such waiver is with insurer.®> 
Such waiver takes place where the policy is ecan- 
celed by mutual consent.2® Thus a voluntary sur- 
render of the policy with the understanding that 
it is canceled, and the acceptance of credit for the 
unearned premium as of the date of such surrender, 
waives the right of insured to the specified number 
of days’ notice.** So the surrender of the policy 
and the acceptance of another as a substitute there- 
for cancels the original policy at once.28 And even 
if the old policy is not surrendered at once the 
cancellation is effective at the time the new policy 
issues, if such is the intention of the parties.29 But 
a waiver of the requisite notice will not be presumed 
from a mere surrender of the policy, in the absence 
of anything to show an intention to surrender for 
immediate cancellation,*® or from a surrender of 
the policy in ignorance of its provisions as to notice, 
and in reliance on the agent’s statement that the 
cancellation was effective immediately. So a 


JAD 166 SW 122. 

Wash.—Violette vy. Pennsylvania 
Ins. Co., 92 Wash. 685, 159 P 896, 161 
P 343; Tacoma Lumber, etc., Co. v. 
Fireman’s Fund Ins. Co., 87 Wash. 79, 
151 P 91; Finley v. Western Empire 
Ins. Co., 69 Wash, 673, 125 P 1012. 


in, notice see 


75 Minn. 135, 77 NW 419. Quong Tue Sing y. Anglo-Nevada W. Va.—Hollywood Lumber, ete., 
26. Vanderslice v. Royal Ins. Co.,| Assur. Corp., 86 Cal. 566, 25 P 58,]Co. v. Dubuque F. & M. Ins. Co., 80 
9 Pa. Super. 2338, 48 WklyNC 381. 10 LRA 144; Larsen v. Thuringia| W. Va. 604, 92 SH 858; Kelley v. 
27. Miller v. Home Ins. Co., 71 N.| American Ins. Co., 208 Ill. 166, 70 | Adtna Ins. Co., 75 W. Va. 637, 84 SE 
Bi BEETS 8 AL29'8? NE 21; Aachen, etec., F. Ins. Co. v. } 502. : 
23..\'U. 7S.—Sea- Ins. Co: v. John-| Crawiord, 199 Ill. 367; 65:NH.-134 {a]_ Written notice may be 
ston, 105 Fed. 286, 44 CCA 477. [aff 100 Ill. A. +454]; Peterson v.| waived.—Kelsea y. Phoenix Ins. Co., 


Ill.—Larsen vy. Thuringia Ameri- 
ean Ins. Co., 208 Ill. 166, 70 NE’ 31 
[aff 108 Ill. A, 420]. , 

Ind.—A5tna Ins. Co, v. Weissinger, 
Oi Ind, 297. 

Iowa.—Hopkins v. Phcenix Ins. Co., 
78 Iowa 344, 48 NW 197. 

Me.—Bard v. Fireman’s Ins. Co., 
108 Me. 506, 81 A 870. A 


(Mo. A.) 


Ins. Co. 


580; 


Mich.—Buick v. Mechanics’ Ins. 
Co., 103 Mich. 75, 61 NW _ 337. ; Pa. Co. 367. 
Minn.—Bradshaw v. Philadelphia 381. Niagara F. Ins. 


Hartiordshyains: Con clit ie Tie AY 466); 
Dubinsky vy. Hartford F. Ins. 
196 SW_ 1045; 
Roller Mill Co. v. Adtna Ins. Co., 105 
Mo. A. 146, 79 SW 720. 

30. Finley v. New Brunswick F. 
193. Hed. 
Guardian Assur. Co., 172 Pa. 605, 34 
Standard Wheel 
Pheenix “Ms. Cos. tsa. Dist. 77;.29 


78 N. H. 422, 101 A 362; Violette v. 
Pennsylvania Ins. Co., 92 Wash. 685, 
L59 oP Sob etet ee 13 te. 

[b] Mere silence of insured for 
three days not a recognition of can- 


Co., 
Cassville 


eellation:,.- Hartford — FE.) Ins.-Coy cy. 
195; Arnfeld v.} Tewes, 132 Ill. A. 321. 
35. , Brage yv. Royal Ins, Co, 115 


Co. v.| Me. 196, 98 A 632; Rosen v. German 
Alliance Ins. Co., 106 Me. 229, 76 A 
688; Kelley v. AXtna Ins. Co., 75 W. 


Co. v. Raden, | Va. 637, 84 SE 502. 


County F. Ins. Co., 89 Minn. 334, 94] 87 Ala. 311, 5 S 876, 13 AmSR 26; 36. Northern Assur,Cor, iver din mals 
NW 866. Quong Tue Sing v. Anglo-Nevada| Newman Lumber Co., 105 Miss. 688, 
Miss.—Phcenix Ins. Co. y. Hunter,| Assur. Corp. 86 Cal. 566, 25 P 58,|63 S 209; Payne v. Insurance Co. 
95 Miss. 754, 49 S 740. 10 LRA 144, of North America, 170 Mo. A. 85, 156 
Mo.—Payne y. Insurance Co, of 32. Niagara F. Ins. Co. v. Raden,| SW 52 (mutual consent not shown); 


North America, 170 Mo. A. 85, 156 
SW 52. 

N. Y.—Van Tassel v. Greenwich 
ans) Co.t2 Hunrei141, -25-INYS, 3301; 
Springer v: Anglo-Nevada Assur. 
Corp.; 11 NYS 533. 

Okl.—Liverpool,’ ete. Ins. Co., 
Ltd., v. Tharel, 174 P 773. 

Pa.—Baldwin v. Pennsylvania F. 
“ing. Co:,.206 Pa. 248,55 AS97105 Arm- 
feld v. Guardian Assur. Co., 172 Pa. 
605, 34 A 580. 

W. Va.—Hollywood Lumber, etc., 
‘Co. v. Dubuque F. & M. Ins, Co., 80 
W. Va. 604, 92 SE 858. 

Wis.—Northern Pine Crating Co. 
v. Liverpool, etc., Ins. Co., 143 Wis. 
433, 436, 128 NW 70. 

[a] Thus a_ provision of the 
policy that authority to cancel it 
must be in writing may be waived. 
Helbig v. Citizens’ Ins. Co., 120 Il. 
A. 58. 

[b] Acts held not a waiver or 
-ratification.— Payne v. Insurance Co. 
of North America, 170 Mo. A. 85, 156 
‘SW 52; Cassville Roller Mill Co. v. 
‘7®tna F. Ins. Co., 105 Mo. A. 146, 79 
Sw 720. 

Cancellation by mutual consent see 
infra § 176. 


Si Ala, 311, 59 876, 13 AmSR L263 
Peterson v. Hartford F. Ins, Co., 111 
TUES 46.0" 

83. ,Hartford F. Ins. Co. v. Tewes, 
UE OU i Nees yi 3 

34. U. S.—Sea Ins. Co. v. John- 
ston, 105 Fed. 286, 44 CCA 477. 

Ark.—Allemania F. Ins. Co. Vv. 
Zweng, 127 Ark. 141, 191° SW 903; 
Phoenix Ins. Co. v. State, 76 Ark. 180, 
88 SW 917, 6 AnnCas 440. : 

ill.—Larsen v. Thuringia American 
Ins. Co., 208 Tll.. 166, 70 NE 31. 

Mich:—Buick v. Mechanics’ Ins. 
Co., 103 Mich. 75, 61 NW 337; Mallory 


v. Ohio Farmers’ Ins. Co., 90 Mich. 
112, 51 NW 188. ; 
Minn.—-Bradshaw v. Philadelphia 


F. Ins. Co., 89 Minn. 334, 94 NW 866. 
Miss.—Northern Assur. Co. v. 
Lumber Co., 105 Miss. 688, 63 S 
209. 
N. H.—Kelsea v. Phoenix Ins. Co., 
TSUN. bi, 422, 101, A362: 
Okl.—Liverpool,_ ete., Co., 
Ltd., v. Tharel, 174 P 773. 
Pa.—Arnfeld vy. Guardian Assur. 
Co 72 —Pa605,-3'4 vA 580. oF 
Tex.—Dalton v. Norwich Union 
Ins. Soc., (Commn. A.) 213 SW 230; 
Glens Falls Ins. Co. v. Walker, (Civ. 


Ins. 


Globe F. Ins. Co. v. Limburger, (Tex. 
€iv. JA.) 193, SW222. 

[a] Where insured signed a cane 
cellation of the policy, he waived a 
provision allowing five days’ notice 
of cancellation. Globe F. Ins. Co. v. 
Limburger, (Tex. Civ. A.) 193 SW 


222s 

37. Kelley v. 4{tna Ins. Co., 75 W. 
Va. 637, 84 SE 502. 

38. Larsen y. Thuringia American 
Ins. 'Co;, 208° Tl. 166, “70. NEM 31. fatt 
108 Ill. A. 420]; Jackson y. Philadel- 
phia “Hire, Assoc,,. 13 NYSt. 257; 
Springer v. Anglo-Nevada Assur, 
Corp., 58, Hun 601, 11 NYS 533. 

39. McCormack vy. Equitable F. 
Ens. Coy, 102 "Si 8O2 473.0 Somes Lr 10095 
Violette v. Pennsylvania Ins. Co., 92 
Wesh.., 685, 7159 6 2806, LoL, Po 343); 
Finley v. Western Empire Ins. Co., 
69 Wash. 673, 125 P 1012. 

40. Davis vy. Continental Ins. Co., 
60 Pa, Super. 341; Wicks v. Scot- 
tish Union, ete., Ins. Co., 107 Wis. 
606, 88 NW 781. 

fa] Question for jury whether 
policy was surrendered for cancella- 
tion or correction. Davis v. Contin- 
ental Ins, Co., 60 Pa. Super. 341. 

41, Bragg v. Royal Ins. Co., 115 


144 [26C.J.] 


waiver uf due notice is not shown by the fact that 
insured, on receiving notice of cancellation, imme- 
diately procures other insurance without notice to 
the original insurer,*? or by his retention of a sub- 
stituted policy pending his efforts to secure a set- 
tlement under the original policy,** or by accepting 
a new policy and surrendering the original policy 
after a loss has occurred.‘ A fortiori the mere 
receipt of a second policy after loss is not evidence 
of a waiver of notice where insured refuses to sur- 
render the original policy.*® 

Authority of agent.*® A general insurance agent 
or broker authorized by insured to keep his prop- 
erty insured and to select the insurer may act for 
insured in waiving notice of, and consenting to, a 
cancellation;47 and such authority may be estab- 
lished by a long course of conduct and uninter- 
rupted custom.*® But a broker employed merely 
to procure insurance has no implied authority to 
consent to, or waive notice of, cancellation.*® How- 
ever, the unauthorized act of insured’s agent in 
waiving notice may be ratified,°° even after a loss.*? 
Insurance brokers to whom a policy is delivered 
with authority to surrender it to insurer in case 
the latter demands a surrender and cancellation, 
pursuant to the terms of the policy, have no author- 
ity to waive notice of caneellation.o? ~~ 

[§ 169] (8) Failure to Return Premium. The 
requirement of the policy that the unearned pre- 
Me. 196, 98 A 632; Bard v. Fireman’s 


en 


company 


FIRE INSURANCE 


substituted for 


[§§ 168-170 


mium be returned as a condition precedent to can- 
cellation ®8 may be waived by insured,>* if the 
acts relied upon as waiver are done with full knowl- 
edge of the facts;®* and whether or not there has 
been a waiver is a question of fact.°* A voluntary 
surrender of the policy without insisting on repay- 
ment or tender of the premium constitutes a 
waiver,” unless insured was ignorant that the pol- 
icy contained such provision.®® And an actual pay- 
ment or tender.of money is waived by insured’s re- 
tention of a check or draft for the amount until 
after a loss,°® although it has been held that, where 
insurer sent an express order for the premium, 
after insured had refused a check and demanded 
the money, his retention of the order, until after 
a loss, was not a waiver.°° 

[§ 170] g. Operation and Effect of Cancella- 
tion.°1 Where a cancellation is made pursuant to 
a right reserved in the policy, and in the manner 
prescribed, insurer is released from liability ;%? and 
the policy cannot be revived by the agent in the 
absence of special authority.°* But a wrongful * or 
incomplete © caacellation does not terminate lia- 
bility; and a policy issued in leu of another which 
has not been legally canceled is not binding.** A 
policy made dependent upon the existence of another 
policy is not ipso facto terminated by the cancella- 
tion of such collateral policy.** <A cancellation must 
be made before a loss;°* it has no effect in itself 
the one 55. 


Ins. Co., 108 Me. 506, 81 A 870; Rosen 
v. German Alliance Ins. Co., 106 Me. 
229, 76 A 688. 

42. Scheel v. German-American 
Ins. Co., 228 Pa. 44, 76 A 507. 

43. Lusk v. American Cent. Ins, 
Co., 80 W. Va. 39, 91 SE 1078. 

44. Yoshimi y. Fidelity F. Ins. 
Co. 99 App. Dive 69; 91 NYS 3935 

45. Tacoma Lumber, etc., Co. v. 
Fireman’s Fund Ins. Co., 87 Wash. 
Om Oe ao, Ls 

46. Authority to receive notice 
see Supra § 165. 

47. Ark.—Allemania F. Ins. Co. v. 
Zweng, 127 Ark. 141, 191 SW 903; 
iPhosnixn, ins. ‘Cog Vv. state, 416). Ark. 
180, 88 SW 917, 6 AnnCas 440. 

Fla.—Hartford F. Ins. Co. y. Mc- 
Kinley, 74 Fla. 186, 77 S 226. 

Iowa.—Warren v. Franklin F. Ins. 
Co., 161 Iowa 440, 143 NW 554, LRA 
1918E 477. 

Minn.—Hamm Realty Co. v. New 
Hampshire F. Ins, Co., 84 Minn, 336, 
87 NW 933; Hamm Realty Co. v. New 
Hampshire F. Ins, Co., 80 Minn, 139, 
83 NW 41. 

Miss.—Northern Assur. Co. v. J. 
J. Newman Lumber Co., 105 Miss. 
688, 63 S 209; Adtna Ins. Co. v. Renno, 
96 Miss. 172, 50 S 563. 

N. Y.—Ikeller v. Hartford F, ins. 
Co., 24 Mise. 136, 538 NYS 323. 

Tex.—Dalton v. Norwich Union F. 


Ins. Soc, (Commn, A.) 213 SW 230; 
National F. Ins. Co. y. Oliver, (Civ. 
A.) 204 SW 367. 

W. Va.—Hollywood Lumber, ete., 


Co. v. Dubuque F. & M. Ins. Co., 80 
W. Va. 604, 92 SE 858. 

48. Hamm Realty Co. v. New 
Hampshire F. Ins. Co., 84 Minn, 336, 
87 NW $33; Hamm Realty Co. v. New 
Hampshire F. Ins. Co., 80 Minn. 139, 
83 NW 41; Benedict y. Security Ins. 
Co., 147 App. Div. 810, 138 NYS 165. 

[a] Thus evidence that an in- 
sured had for fifteen years placed 
insurance on numerous’ properties 
in the hands of one general agent, 
and allowed such agent to designate 
the companies and the amounts, and 
to divide the amounts on any single 
risk among several companies, is 
sufficient to show authority in such 
agent to waive notice of cancella- 
tion of a policy, and to accept de- 
livery of a new policy in another 


canceled. Hamm Realty Co. v. New 
Hampshire F. Ins. Co., 80 Minn. 139, 
83 NW 41. 

49. Cheshire Brass Co. v. Wilson, 
86 Conn. 551, 86 A 26; Stewart v. 
Coleman, 120 Miss. 28, 81 S 653; 
Interstate F. Ins. Co. v. Nelson, 105 
Miss. 437, 62 S 425. 


50. Hollywood Lumber, etc., Co. 
v. Dubuque F. & M, Ins. Co., 79 W. 
Va. 604, 92 SE 858. 

51. Hollywood Lumber, ete., Co. 
v. Dubuque F, & M. Ins. Co., 79 W. 
Va. 604, 92 SE 858. 

52. Bradshaw v. Philadelphia F. 


Ins, Co., 89 Minn. 334, 94 NW 866. 

53. See supra § 166. 

54. I1l.—Peoria M. & F. Ins. 
Botto, 47 Ill. 516. 

Ind.—®tna Ins. Co. v. Weissinger, 
9% Ind. 297. 

Iowa.—Hopkins v, Phoenix Ins. Co., 
78 Iowa 344, 43 NW 197. 

Mich.—Hillock v. Traders’ Ins. Co., 
54 Mich. 531, 20 NW 571. 

Miss.—Pheenix Ins. Co. v. Hunter, 
95 Miss. 754, 49 S 740. 

Mo.—Payne v. Insurance Co. of 
North America, 170 Mo. A, 85, 156 
SW 52. 

N. H.—Kelsea v. Phoenix Ins, Co., 
TSHNee Hs «422, LOL LAS SO2: 

N. Y.—Hancock y. Hartford F. Ins. 
Co., 81 Mise. 159, 142 NYS 352. 


Com Vv. 


Okl.—Liverpool, Cte: a LAS snaweco:, 
Ltd. v. Tharel, 174 P 773. 

Tenn.—Kirby v. Phcenix Ins. Co., 
13. Lea 340. 

Tex.—Austin EF, Ins. Co. v. Pole- 
manakos, (Commn, A.) 207 SW 922 
[rev (Civ. A.) 160 SW 1134]; Bag- 


ley Lumber Co. v. Insurance Co. of 
North America, 42 Tex. Civ. A. 511, 
94 SW 185; Lampasas Hotel, etc., Co. 
v,, Home Ins. Co. 17. Tex: Civ. AL 6l; 
43 SW 1081. i 

W. Va.—Miller y. Fireman’s Ins. 
Co., 54 W. Va. 344, 46 SE 181. 

Wis.—Bingham v. Insurance Co. of 
ao America, 74 Wis. 498, 48 NW 

{a] Facts held not to show 
waiver.—Peoria M. & F. Ins. Co., v. 
Botto, 47 Ill. 516; Payne vy. Insurance 
Co. of North America, 170 Mo. A. 85, 
156 SW 52; Hathorn v. Germania 
Ins, Co., 55 Barbie GNaeime See LOL 
v. Insurance Co. of North America, 
25 Okl. 92, 105 P 354; 188 AmSR 906. 


Quong Tue Sing v. Anglo-Ne- 
vada Assur. Corp., 86 Cal. 566, 25 P 
58, 10 LRA 144, 

56. Kirby v. Phenix Ins. Co., 13 
Lea (Tenn.) 340. 

57. La.—Fisher v, Globe, 
Ins, Co., 147 La. 984, 86 S 417. 

N. Y.—Buckley v. Citizens’ Ins. 
Co,, 188%. N..c¥. 399; 81 .NBelé6by 5 
LRANS 889 [rev 112 App. Div. 451, 
98 NYS 622]; Gorge Hotel Co. v. 
Liverpool, etc., Ins. Co., 122 App. Div. 
152, 106 NYS 732; Hancock v. Hart- 
ford F. ins, Co, 81 Mise, 159, 142 
NYS 352. 

Okl.—Liverpool, ete., Ins. Co. Ltd. 
v. Tharelj,174 P7738. 

Tex.—Insurance Co. of North 
America v. McWilliams, (Civ. <A.) 
218 SW 80. : 

Wis.—Bingham  v. 


ete; E. 


Insurance Co. 


of North America, 74 Wis. 498, 43 
NW 494. 
58. Bard v. Fireman’s Ins. Co., 108 


Me. 506, 81 A 870. 
59. Phoenix Ins. Co. v. Hunter, 95 
Miss. 754, 49 S 740; Lampasas Hotel, 


ete,,,, CoJyv.- Home -Ins. Co., 17, Tex. 
Civ. A. 615, 43 SW 1081. 
60. Niagara F. Ins. Co. v. Mitchell, 


(Tex. Civ. A.) 164 SW 919. 

61. Effect on liability for assess- 
ments see supra § 127. , 

62. Albany City “F. Ins. Co. v. 

Keating, 46 Ill. 394; Smith v. Hart- 
ford’ FB. Ins: €o.;4er 2A 35%, 
* +638. Colonial Assur. Co. v. Na- 
tional. F.z. Ins} Coa.) 0B DAS: 
Hartford F. Ins. Co. v. Reynolds, 36 
Mich. 502. y 

[a] A special agent who has can- 
celed a policy by direction of the in- 
surer has no implied authority to 
revive it. Colonial Assur. Co. v. Na= 
tional EF. Ins. °@o.y 210. AL aT ee 

64. Kentucky Ins, Co. v. Jones, 2 
Ky. Op. 545. 

65. Paterson iv." St. Baul) F&M. 
Ins. Co., 148 NYS 506 [aff 220 N. Y. 
724 mem, 116 NE 1063 mem]. 

66. Joyner v. Scottish F. Ins. Co., 
155 N.C. 255,° 71 ‘SE 484,’ Norwich 
Union F. Ins. Co. v. Dalton, (Tex. 
Civ. A.) 175 SW 459; Tacoma Lum- 
ber, etc., Co. v. Fireman’s Fund Ins. 
Co., 87 Wash. 79, Tbi, Pon: 


67. International Salt Co. v. Ten- 
nant, 144 Tll. A. 30. 
68. See supra § 159. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 170-173] 


on a right of action which has previously accrued 
under the policy.® 

[§ 171] 3. Surrender or Cancellation by In- 
sured—a. Right to Surrender.. It is now generally 
provided in fire insurance policies 7 or by statute 7 
that the policy shall be canceled at any time at the 
request of insured. But such provision may be 
waived.’ So the right to surrender may be pro- 
.vided in the by-laws of a mutual company.’? Where 
provision for cancellation at the request of insured 
is contained in a standard policy, a by-law of a 
mutual company making it optional with the com- 
pany to cancel or not is void.’* If the right of in- 
sured to withdraw is not reserved by the policy or 
given by statute, he cannot surrender his policy 
without consent of insurer;7> and the custom of 
other companies to permit cancellation by insured 
is not available to establish such a custom on the 
part of insurer.’® 

[§ 172] b. Who Entitled to Surrender.’7 The 
assignee of a fire policy which reserves to insured 
the right to cancel it may exercise such right.78 But 
a mortgagee in possession of the policy, and to 
whom it is payable as his interest may appear, has 
no’ authority to surrender the policy without con- 
sent of insured.7® And on the other hand a eancel- 
lation by insured without the mortgagee’s consent 
will not affect the latter’s rights.8° Where the 
owner of property insured by a bailee for services 
as ‘‘neld in trust’’ ete. fails to ratify the contract, 
the bailee may surrender the policy at any time.®! 
A cancellation at the request of a person not author- 
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ized to act for insured is of no effect,®2 and there is 
no presumption that an agent or broker employed 
by insured to procure insurance is authorized to 
surrender the policy.8* Where, however, an agent 
has autherity either express or implied to request 
the cancellation of the policy, the cancellation by 
the company upon his request is valid;84 and the 
possession of the poliey by an imsurance agent or 
broker confers on him implied authority to sur- 
render it,°> although such implication of authority 
is rebutted when, at the time a request for can- 
cellation is made by the broker, insurer is informed 
that he has ceased to be the agent of insured.*® 

[§ 173] ¢. Mode of Effecting. The surrender 
or cancellation of a policy by insured must be made 
in accordance with any requirements of the policy,§? 
or with the statute preseribing the mode.88 So 
where the charter or by-laws of the company pre- 
seribe a particular mode of terminating the mem- 
ber’s liability,®® such mode must be followed unless 
waived.°® Thus where the payment of the premium 
is made a condition of cancellation at the request 
of insured, such condition must be complied with 
in order to effect a valid cancellation;®°! and the 
same rule applies where the by-laws or policies of 
a mutual company make the payment of assessments 
a condition of cancellation and withdrawal from 
membership.®?, A contention of insured that *the 
policy has not been renewed, and that he does not 
therefore owe the premium, does not constitute a 
cancellation of the policy;®* nor does an avoidance 
of the policy under its terms because of change of 


69. Baker v. Citizens’ Mut. F. Ins. supra § 165. N. C.—Roberta Mfg. Co. v. Royal 
Co., 51 Mich. 248, 16 NW 391; Stone |Waive notice of cancellation see |Hxch. Assur. Co., 161 N. C. 88, 76 
v. Franklin F. Ins. Co., 105 N. Y. supra § 168. SE 865. 

543, 12 NE 45, 26 NYWklyDig 482. 78. Fogerty v. Philadelphia Trust, Pa.—Backenstoe vy. O’Neil, 18 Pa. 

70. See Runkle v. Citizens’ Ins. |etce., Co., 75 Pa. 125. Super. 55. : 


Co., 6 Fed. 143; In re Independent 
Ins. Co., 13 F. Cas. No. 7,015, Holmes 
103; Burlington Ins. Co. v. McLeod, 
34 Kan. 189, 8 P 124; Home Ins. Co. 
v. Fleeman, (Mo. A.) 217 SW 536; 
Continental Ins. Co. v. Phipps, (Mo. 
A.) 190 SW 994; Home Ins. Co. v. 
Hamilton, 143 Mo. ‘A. 237, 128 Sw 


79. 
142 Ala. 650, 
80. 


758; 


Continental Ins. Co. v. Parkes, 
39 S 204; 

Moore, 6 Daly (N. Y.) 541. 
Gilman v. Commonwealth Ins. 
Co., 112 Me. 528, 92. A 721, LRA1915C 
Lewis v. London, 
Co., 78 Misc. 176, 187 NYS 887; Loew 


v. North British, ete., 


Ont.—Skillings v. Royal Ins, Co., 
4 Ont. L. 123, 1 OntWR 411. 

Sask.—Cook-Henderson Co., Ltd. v. 
| Allen Theatre Co., Ltd., 12 Sask. L. 
519, 47 DomLR 357. 

[a] Surrender by bailee.—Where 
the value of goods, the property of 
the bailee and covered by the same 
policy as those of the bailor, ex- 


Matter of 


Gt, shee LNs. 


Ins. Co., 156 


273; Roberta Mfg. Co. v. Royal Exch. 
Assur. Co., 161 N. C. 88, 76 SE 865. 
And see cases infra §§ 172-175. 

71. See statutory provisions; and 
Hartford Auto. Ins. Co. v. Guaranty 
Securities Corp., 240 Fed. 222; John- 
son v. St. Paul F. & M. Ins. Co., 
(Nebr.) 178 NW 926; State Ins. Co. v. 
Farmers’ Mut. Ins. Co., 65 Nebr. 34, 
90 NW 997; Boutwell v. Globe, etc., 
HWIgIns/ Co}, 1193! AN. Yi) 8235 85.: NE 
1087 [rev on another ground 117 App. 
Div. 904, 102 NYS 1127]; Crown 
Point Ins. Co. v. Attna Ins. Co., 127 
N. Y. 608, 28 NE 653, 14 LRA 147; 
Lewis v. London, etc., Ins. Co., 78 
Mise. 176, 137 NYS 887; Heckert v. 
Pathé Fréres, 174 NYS 740 [aff 170 
NYS 1089 mem]. And see cases 
infra §§ 172-175. 

72.9 Hartford: Auto:sdins:, |'Coiy iv. 
Guaranty Securities Corp., 240 Fed. 
222; Continental Ins. Co. v. Phipps, 
(Mo. A.) 190 SW 994. F 

73. Sullivan v. Mass. Mut. F. Ins. 
Co., 2 Mass. 318 (member authorized 
to surrender policy at any time 
after alienating the building fhsured 
and recover his proportion of the 
funds of the association at the time 
of the surrender). 

74, Com. v. Susquehanna Mut. F. 
Ins. Co., 14 Pa. Co. 438. 

75. Hendy Mach. Works v. Ameri- 
can Steam-Boiler Ins. Co., 86 Cal. 
248, 24 P 1018, 21 AmSR 33. 


Consent to surrender see infra 
§ 176. : 
76. American Ins. Co. v. Neiber- 


ger, 74 Mo. 167. 
77. Authority of agent to: 
Accept notice of cancellation 
[26 C. J.—10] 


see 


NYS 692. 

Notice to mortgagee on cancella- 
tion by insurer see supra § 164. 

81. Stillwell v. Staples, 19 N. Y. 
401 [rev 13 N. Y. Super. 63]. 

82. C. C. Hendee Co. v. Pennsyl- 
vania Ins. Co., 158 Wis. 521, 149 NW 
147. 

83. Kinney v. Rochester German 
Ins. Co., 141 Ill. A. 548; American F. 
Ins. Co. v. Minsker Realty Co., 83 
Mise. 1, 144 NYS 305; Birnstein v. 
Stuyvesant Ins. Co., 39 Misc. 808, 81 
NYS 306 [rev on another ground 83 
App. Div. 436, 82 NYS 140]; John R. 
Davis Lumber Co. v. Home Ins, Co., 
95 Wis. 542, 70 NW 59. 

84. Head v. Providence Ins. Co., 2 
Cranchs/(U44S.) 127) 1 2 ils) (ed. =229); 
Fowler Cycle Works v. Western Ins. 
Co., 111 Ill. A. 631; Colby v. Cedar 
Rapids Ins. Co., 66 Iowa 577, 24 NW 
54; Standard Oil Co. v. Triumph Ins. 
Co., 64 N. Y. 85: Ikeller v. Hartford 
F. Ins. Co., 24 Mise. 136, 53 NYS 323. 

85. Fowler Cycle Works v. West- 
ern Ins. Co., 111 Ill. A. 631; Kooistra 
v. Rockford Ins. Co., 122 Mich. 626, 
81 NW 568. 

86. Fowler Cycle Works v. West- 
ern Ins. Co., 111 Ill. A. 631. 

87. ill.—Warfield-Pratt-Howell Co. 
v. Williamson, 233 Ill. 487, 84 NE 706. 

Mo.—Home Ins. Co. v. Fleeman, 
(A.) 217 SW 536; Continental Ins. Co. 
v. Phipps, (A.) 190 SW 994; Home 
Ins. Co. v. Hamilton, 143 Mo. A. 237, 
128 SW 2738. , 

Nebr.—Burmood v. Farmers’ Union 
Ins. Co., 42 Nebr. 598, 60 NW _ 905. 

N. Y.—Stillwell v. Staples, 19 N. Y. 
401. 


wins: aiCor, 


ceeded the whole amount insured and 
the bailee presented no claim for the 
loss of the bailor’s goods, the court 
found that this was equivalent to 
an election by the bailee to cancel 
so much cf the policy as covered the 


goods held by him in trust. Stillwell 
v. Staples, 19 N. Y.. 401. 
88. Phcenix Mut. F. Ins. Co. v. 


Brecheisen, 50 Oh. St. 542, 35 NE 5&3. 

89. Schroeder v. Farmers’ Mut. F. 
87 Mich. 310, 49 NW 5386; 
Stone v. Lorentz, 6 Pa. '‘Dist. 17, 19 
Pa Cox bl, . 

[a] Surrender of policy necessary. 
—Schroeder v. Farmers’ Mut. F. Ins. 
Co., 87 Mich. 310, 49 NW 536. 

90. Nelson v. Farm Property Mut. 
Ins. Assoc., 127 Iowa. 603, 103 NW 
966; Farmers’ Mut. Ins. Co. v. Wen- 
ger, 90 Pa. 220. 

91. Burlington Ins. Co. v. McLeod, 
34 Kan. 189, 8 P 124; Home Ins. Co. 
v. Fleeman, (Mo. A.) 217 SW 536; 
Continental Ins. Co. v. Phipps, (Mo. 
A.) 190 SW 994; Home Ins. Co. v. 
Hamilton, 143 Mo. A. 237, 128 SW 273. 

92. Jowa.—Nelson v. Farm Prop- 
erty Mut. Ins. Assoc., 127 Iowa 603, 
103 NW 966. 

Mich.—Nichol v. Murphy, 145 Mich. 
424, 108 NW 704. 


Nebr. — Burnwood v. Farmers’ 
Union Ins. Co., 42 Nebr. 598, 60 NW 
905. 

Pa.—Backenstoe v. O’Neil, 18 Pa. 
Super. 55. 

Wis.—Seamans v. Millers’ Mut. 


Ins. Co., 90 Wis. 490, 683 NW 1059. 
93. Tucker v. Dairy Mut. Ins. Co., 
116-Iowa 37, 89 NW 37. 
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title to the property constitute a cancellation by 
insured within a provision entitling insurer to an 
additional premium on such eancellation.°** No no- 
tice of an intention to surrender is necessary, un- 
less required by statute.°® Whether a return of 
the policy is an exercise of insurer’s right to cancel 
depends upon the intent with which such return is 
made.®? If the policy is returned to insurer with 
a request that it be canceled,®* or even if an un- 
equivocal request for cancellation is made without 
surrendering the policy,®® the policy is ipso facto 
canceled without any affirmative act on the part of 
insurer. There need be no acknowledgment of the 
receipt of such request? nor any return or tender 
of the unearned premium as a condition precedent.” 
If a request for cancellation is sent by mail the 
cancellation is incomplete until such request is re- 
ceived by insurer or its authorized agent.® 

Authority of agent. There is no implied author- 
ity on the part of a soliciting agent or the broker 
who procured the insurance to bind insurer by ae- 
cepting a surrender of the policy;* and a notice of, 
or request for, cancellation to such agent does not 
terminate the liability of insured. But a surrender 
to an authorized agent is effective.® 

[§ 174] d. Operation and Hifect.. On a com- 
pleted surrender and cancellation of the policy the 


* 

94. Hanson v. Royal Ins. Co., 257| Assur. Co., 161 N. C. 88, 76 SE 865. 5. 
Conditional request see infra § 176. 6. 
Gately-Haire Co. v. 
NGPA G2) IAG NEY 
1015, AnnCas1918C 115 [rev 176 App. 
Div. 921, 162 NYS 473). 
Gately-Haire Co. v. Niagara F. 


Fed. 715, 169 CCA 3: 
95. Insurance Commissioner v. 99. 
Reople:ss im. Ins. ©o; 63. IN: F.'51, bh ins, Com 220 
44 A 82. 
96. Colby v. Cedar Rapids Ins. Co., 
66 Iowa 577, 24 NW 54; Merchants’ 1. 
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contract is terminated, although insured intended 
to surrender a prior policy which by his mistake 
incorrectly described the property.® Sueh cancel- 
lation cannot be revoked without notice to insurer,'® 
nor is the policy revived by returning it to insured 
after a loss.tt A surrender of their policies by some 
of the subscribers to an interindemnity insurance 
contract will not annul the contracts of the remain- 
ing subscribers, although the membership of the 
association is thereby reduced below the number 
required by its articles.12 Where insured instructs 
his broker to procure insurance in old line nonassess- 
ment companies to be selected by the broker, and 
the broker procures from a eodperative assessment 
company a policy which insured retains for some 
time in ignorance of this fact, a surrender 
and eancellation or the policy after an assessment 
has been made will not relieve insured from lia- 
bility on the assessment.?? 

[§ 175] e. Return of Premiums.‘* Ona request 
for cancellaticn and return of unearned premiums, 
insured’s right to the premiums becomes absolute 
provided the policy is surrendered,'® although the 
surrender may be complete without the return of the 
premiums.’7 And it has been held that a mutual 
company is entitled to such time as is necessary to 
determine the member’s liabilities, if any, to the 
See cases supra note 4. 

York v. Sun Ins. Co., 66 Ind. 
A. 269, 1138 NE 1021; Insurance Comr. 
Vv. People’s sh." Insi=Co., '68 Ni E<bt, 
44 A 82; Crown Point Iron Co. v. 
4itna Ins. ‘Co., 53 Hun 220, 6 NYS 


602 [aff 127 N. Y. 608, 28 NE 653, 14 
LRA 147]; Ikeller v. Hartford —. Ins. 


Niagara 


Eakins. Cov.» Mauity Ee: Ins) Co), {9!| Ins: Co; 22nN. W..162, 116, NE 1015, 


Ont. L. 241, 5 OntWR 27 (notice held 
insufficient). 

97. DOnO  Earmers.) ins. 2 'Co. fav. 
Hunter, 38 Ind.’ A. 113777 (NE 951; 
Wyegal v. Georgia Home Ins, Co., 148 
Ky. 674, 147 SW 394; AXtna Ins. Co. 
v. Robards Tobacco Co., 109 SW 1185, 
33 KyL 257; Crown Point Iron Co. v. 
Aatna Ins. Co., 127 N. Y. 608, 28 NE 
653, 14 LRA 147 [aff 53 Hun 220, 3 
Silv. Sup. 15, 6 NYS 602]; Von Wien 
v. Scottish Union, ete., Ins. Co., 118 
INE Ys 4, west NE eizioe birnstein vis 
Stuyvesant Ins. Co., 83 App. Div. 436, 
82 NYS 140 [rev 39 Misc. 808, 81 NYS 
306]; Hickey v. Hartford F. Ins. Co., 
92 Hun 192, 36 NYS 329 (where a 
policy was left with the insurer’s 
agent solely for thé purpose of hav- 
ing another issued in its place). 

‘98. Jll—PHllenbogen v. Frankfort 
General Ins. Co., 202 Ill. A. 125. 

Nebr.—Johnson vy. St. Paul F. & M. 
Ins. Co., 178 NW 926; Farmers’ Mut. 
Ins. Co. v. Phcenix Ins. Co., 65 Nebr, 
14, 90 NW 1000, 95 NW 3. 

N. H.—Insurance Comr. v. People’s 
MINS Cone OS Nr El. Od te cea ego. 
oes Ins. Co. v. Goodall, 35 N. Ii. 

N. Y.—Boutwell v. Globe, etc. F. 
Ins. Co:,/193 N. Y.- 323; 85 NE 1087; 
Crown Point Iron Co. v. AXtna Ins. 
Co., 127 N. Y. 608, 28 NE 653, 14 LRA 
147 [aff 538 Hun 220, 3) Silv. Stn, £5, 
6 NYS 602]; Birnstein v. Stuyvesant 
Ins. Co., 83 App. Div. 436, 82 NYS 
140 [rev 39 Misc. 808, 81 NYS 306]; 
Van Wert v. St. Paul F. & M. Ins. 
Co., 8 App. Div. 107, 40 NYS 463: 
keller ws Hartford Ry eIlnsti@on 24 
Miss. 136, 53 NYS 323. 

N. C.—Roberta Mfg. Co. v. Royal 
Exch, Assur. Co.,, 161 N: C 88, 76 
SE’ 865. 

[a] No formal cancellation or 
physical defacement of the policy is 
required. Atlantic Ins. Co. v. Good- 
all, 35 N. H. 328; Crown Point Iron 
Co. v. Attna Ins. Co., 127 N. Y. 608, 
28 NE 653, 14 LRA 147 [aff 58 Hun 
220, 3 Silv. Sup. 15, 6 NYS 602]; 
Roberta Mfg. Co. v. Royal Exch. 


AnnCas1918C 115 [rev 176 App. Div. 
921, 162 NYS 473]. 

2. Parsons v. Northwestern Nat. 
Ins. Co., 133 Iowa 532, 110 NW 907; 
Gately-Haire Co. v. Niagara F. Ins. 
Co., 221 Nw Y. 162, 116 NH°1015, Ann 
Cas1918C 115 [rev 176 App. Div. 921, 
162 NYS 473]. 

Return or tender as condition 
precedent to cancellation by: 

Insurer see supra §§ 166, 169. 
Mutual consent see infra § 176. 

Right to premium on surrender see 
intra). §: 175; 

3. York v. Sun Ins. Co., 66 Ind, A. 
269, 113 NE 1021; Crown Point Iron 
Co.-v. ‘Altna ‘Inst Co. at INS ¥-..608, 
28 NE 653, 14 LRA 147; Roberta Mfg. 
Co. v. Royal Exch. Assur. Co., 161 
N. C. 88, 76 SE 865; Skillings v. 
RoyalsIns: Co, 4 Ont. Li. 123, 1Ont 
WR 411. 

[a] Misdirected letter.—Skillings 
v. Royal Ins. Co., 6 Ont. L. 401, 2 
OntWR 761; Skillings v. Royal Ins. 
Co., 4 Ont. L. 123, 1 OntWR 411. 

4. Morris McGraw Wooden Ware 
Co. v. German EF. Ins. Co., 126 La. 
32, 52 S 183,.88 LRANS 614, 20 Ann 
Cas 1229; Phoenix Ins. Co. v. Radford, 
4 Nebr. (Unoff.) 232, 93 NW 1000; 
Crown Point Iron Co. v. Aitna Ins. 
Co., 127 N. Y. 608, 28 NE 653, 14 LRA 
147 [aff 58 Hun 220, 2 Silv. ‘Sup. 15, 
6 NYS 602]; Westchester F. Ins. Co. 
v~ Gurian, S115 “App, Dives 6105 101 
NYS 50; Buckley v. Columbia Ins, 
Co., 83 Pa. 298. ‘ 

fa] On general principles of 
agency, a mere statement by such 
soliciting agent that he has the 
power to cancel does not protect in- 
sured against liability under the 
contract as to premiums. Phcenix 
Ins. Co. v. Radford, 4 Nebr. (Unoff.) 
232, 93 NW 1000. 

Authority of agent to: 

Accept notice of cancellation by in- 

surer see supra § 165. 

Cancel on behalf of insurer see supra 


Waive notice of 
supra § 168. 


cancellation see 


Co., 24 Misc. -136, 53° NYS* 323. 

7. Effect on liability for assess- 
ments see supra § 127. 

8. Standard Oil Co. v. Triumph 
Ins. Copsée4 IN. Y. 85 [aff 3) iunt591, 
6 Thomps. & C. 300]; Birnstein v. 
Stuyvesant Ins. Co., 83 App. Div. 
436, 82 NYS 140 [rev 39 Misc. 808, 
81 NYS 306]; Moore, etc., Ins. Co. v. 
Frey, 29 Pa. Co. 298. 

9. Birnstein v. Stuyvesant Ins. 
Co., 83 App. Div. 436, 82 NYS 140 
[rev 39 Misc. 808, 81 NYS 306]. 

10. SBirnstein v. Stuyvesant Ins. 
Co. 83 App. Div. 436, 82 NYS 140 
[rev 39 Misc. 808, 81 NYS 306]. 

11. Crown Point Iron Co. v. Avtna 
Ins.' Co.) 127 oN: “Yi! 608) 285 NE 653, 
14 LRA 147 [aff 53 Hun 220, 3 Silv. 
Sup. 15, 6 NYS 602]; Train v. Hol- 
land Purchase Ins. Co., 62 N. Y. 598 
[rev 1 Hun‘527, 3 Thomps. & C. 777]. 

12... Christie’ Ditho;| ete, ‘Co, "vy. 
Hamblin, (Mo. A.) 144 SW. 882; 
Blanchard Co. v. Hamblin, 162 Mo. A. 
242, 144 SW 880. 

13. Hicks v. Grimley, 213 N. Y. 
447, 107 NE 1037 [mod 152 App. Div. 
902, 1386 NYS 1137]. 

14. Return as condition precedent 
to cancellation by: 

Insured see supra § 178. 
Insurer see supra §§ 166, 169. 
Mutual consent see infra § 176. 

Right to recover premiums pen- 
erally see supra § 148. 

15. State Ins. Co. v. Farmers’ Mut. 
Ins. Co., 65 Nebr. 34, 90 NW 997; 
Farmers’ Mut. Ins. Co. v.--Phoenix 
Ins. Co., 65 Nebr. 14, 90 NW-1000, 95 
NW 3. 

16. El Paso’ Reduction Co. v. 
Hartford F. Ins. Co., 121 Fed. 9387; 
Schwarzchild, etc., Co. v. Phcenix Ins. 
Co., 115 Fed. 653 [aff 124 Fed. 52, 
59 CCA 572]; Senor v. Western Mil- 
lers’ Mut. F. Ins. Co., 181 Mo. 104, 
79 SW 687; Schmidt v. Williams- 
burgh. City 2b. ins) Co, 185) Nebr; 
43, 144 NW 1044, 51 LRANS 261. 

17. Parsons v. Northwestern Nat. 
Ins. Co., 133 Iowa 532, 110 NW 907. 
See supra § 173. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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company.'® Policyholders in a mutual company 
who have paid the entire premium in cash are en- 
titled to a return of unearned premiums or of the 
cash surrender value of their policies as well as 
policyholders who have paid in premium notes.!9 
But the provision in the policy or statute for a 
return of the unearned premium on cancellation at 
the request of insured has no reference to a policy 
which has ceased to exist because of a breach of 
its conditions by insured.?° The insolvency of in- 
surer and appointment of a receiver does not affect 
the right of insured to cancel the policy and recover 
the unearned premium,” although a contrary ruling 
has been made in the case of the insolvency of a 
mutual company.?* It is generally provided that, 
where a policy is canceled at the request of insured, 
he shall be entitled to a return of his premium, less 
the cost of insurance at the so-called ‘‘short rates’’ 
during the period that the risk has been carried ;?8 
and such provision is valid.24 But insured cannot 
recover such premiums unless they have actually 
been paid.2° The insurer in addition to the ‘‘short 
rates’? may retain from the premiums paid its rea- 


sonable expenses incurred in writing the policy,”® 
State Mut. F. Ins. Assoc. v. tually in effect. 
ete. Cour 61 Ark, 1, 
AmSR 191, 29 LRA 


18. 
Brinkley Stave, 
31. SW 157, 54 


IVS eS Ovens 
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In re Independence 
Ins. Co.,-13'F.. Cas. No: 7,015; Home 
Hamilton, 
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and the question as to what are reasonable expenses 
is one of fact.27 Such expenses do not include the 
commission paid by insurer to the agent or broker 
who procured the insurance,.?§ although there is au- 
thority to the contrary.2° The right to the unearned 
premium may be assigned so as to give the as- 
signee the right to recover the amount due.?° 

[§ 176] 4. Cancellation by Mutual Consent.*1 
Independently of any provision of the policy as to 
cancellation, the parties may cancel the insurance 
by mutual consent,?? provided the negotiations are 
completed before a loss oceurs.*? A surrender of 
the policy by insured and its acceptance by an 
authorized agent of the insurer, with the intention 
on the part-of both parties that it shall no longer 
be binding, is in effect a cancellation,®* although 
the agent does not forward the policy to insurer.®® 
Consent to cancellation is also shown, where a 
premium note is returned to and accepted by in- 
sured,** or by the retention, without explanation, 
of a policy returned by insured for the vurpose 
of cancellation.*7 A consent to a cancellation on 


_a specified condition does not terminate the insur- 


ance unless such condition is performed.2% So, 
Tex.—Austin F. Ins.,Co. v. -Pole- 
manakos, (Commn,. A.) 207 SW 922 


143 Mo. A.| [rev on another ground (Civ. A.) 160 


VA25 237, 128 SW 273; Hanford v. Toledo|SW 1134]; Insurance Co. of North 
19. Sullivan v. Massachusetts Mut. |. & M. Ins. Co., 71 Wash. 240, 128 | America vy. McWilliams, (Civ. AD els 
im, Gins.). Co.;,2-oMass) 318; Carr’ 'v. | P285. SW 80; Globe F. Ins. Co. v. Limbur- 
Union Mut. F. Ins. Co., 33 Mo. A. 24. Continental Ins. Co. v. Phipps, | ger, (Civ. A.) 193 SW 222; West- 
291. (Mo. A.) 190 SW 994. chester F. Ins. Co. v. McMinn, (Civ. 
20. Colby v. Cedar Rapids Ins. 25. Hoskins v. Hecht, 28 Pa. Dist.| A.) 188 SW 25; Norwich Union F. 
Co., 66 Iowa 577, 24 NW 54; Parker | 478. Ins. Soc. v. Dalton, (Civ. A.) 175 SW 
v. Smith Charities, 127 Mass. 499; 26. Continental Ins. Co. v. Phipps, | 459. 
Senor v. Western Millers’ Mut. F.| (Mo. A.) 190 SW 994; State Ins. Co. Wis.—Wicks v. Scottish Union, 
Ins. Co., 181 Mo. 104, 79 SW 687; |v. Farmers’ Mut. Ins. Co., 65 Nebr. | ete., Ins. Co., 107 Wis. 606, 83 NW 
Schmidt v. Williamsburgh City F. Ins. | 34, 90 NW 997. 781. 
Co., 95 Nebr. 48, 144 NW 1044, 51 27. Burlington Ins. Co. v. Me- Ont.—Armstrong Vv. Lancashire 


LRANS 261; Farmers’ Mut. Ins. Co. 


v. Home F. Ins. Co., 54 Nebr. 740, 
74 NW 1101. 
{a] MTlustration.—Where new in- 


surance is taken out before presen- 
tation of the original policy for can- 
cellation, and such original policy 
contains a clause avoiding it in case 
of additional insurance, no recovery 
can be had for unearned premiums. 
Colby v. Cedar Rapids Ins. Co., 66 
Iowa 577, 24 NW 54; Farmers’ Mut. 
Ins. Co. v. Phoenix Ins. Co., 65 Nebr. 
14, 90 NW 1000, 95 NW 3; Farmers’ 
Mut. Ins. Co. v. Home F. Ins. Co., 64 
Nebr. 740, 74 NW 1101. 


21. Insurance Commissioner v. 
People’s F. Ins. Co., 68 N. H. 51, 
44 A 82. 

22. Hammond v. Knox, 194 N. Y. 


555, 87 NE 1120 [aff 125 App. Div. 
9, 109 NYS 367]. 

23. U.S.—In re Independence Ins. 
oss Cas. UNO #7;015: 

Tll.—Ellenbogen v. Frankfort Gen- 
eral Ins:/GoW 202 1A. 225. 

Mo.—Continental Ins. Co. v. Phipps, 
(A.) 190 SW 994; Home Ins. Co. v. 
Hamilton, 143 Mo. A. 2387, 128 SW 
2738. 

Nebr.—State Ins. Co. v. Farmers’ 


Mut. Ins. Co., 65 Nebr. 34, 99 NW 
S97. 

N. H.—Insurance Comr. vy. People’s 
Ruins? Co.,  68aeN. bl seblpe sel 
82. 


N. Y.— Buckley v. Citizens’ Ins. Co., 
188 N. Y. 399, 81 NE 165, 13 LRANS/ 
889 [rev on another ground 112 App. 
Div. 451, 98 NYS 622]; Lewis v Lon- 
don, etc., F. Ins. Co., 78 Misc. 1/6, 187 
NYS 857; Loew v. North British, etc., 
Ins. Co., 156 NYS 692. : 

Pa.—Hoskins v. Hecht, 28 Pa. Dist. 
478. 

Wash.—Hanford v. Toledo F. & M. 
Ins. Co., 71 Wash. 240, 128 P 235. — 

[a] ®he “short rate” premium is 
the amount which would have been 
payable according to short time 


rates if the. policy had originally 
been written for the time it was ac- 


Leod, 34 Kan. 189, 8 P 124. 

28. Mckenna y. fFiremen’s_ Ins. 
Co., 30 Mise. 727, 63 NYS 164; Hay 
Vago inionwit. ns ..@o,,. 60 aNa C.7S8igee So 
SH 241, AnnCasi1916A 1129. 


29. State Ins. Co. v. Horner,, 14 
Colo. 391, 23 P 788. 
30. State Ins. Co. v. Farmers’ 


ee Ins. Co., 65 Nebr. 34, 90 NW 

31. As waiver of requirements of 
policy as to cancellation see supra 
§§ 158, 168. 

Authority of agent to: 

Accept notice of and agree to cancel- 

lation see supra § 165. 

Waive notice of cancellation 

supra § 168. j 

32. U. S—Sea Ins. Co. v. John- 
ston, 105 Fed. 286, 44 CCA 477. 

Ala.—Farmers’ Mut. Ins. Assoc. v. 
Tankersley, 13 Ala. A. 524, 69 S 
410. 

Ga.—Cox v. Farmers’ Mut. F. Ins. 
Co., 1338 Ga. 175, 65 SE 409; Home 
Ins. Co. v. Chattahoochee Lumber 
Co., 126 Ga. 334, 55-SH 11. 

Ill.—Cohn v. North British, etc., 
Ins. Co., 175 Ill. A. 612; Cohn v. Me- 


see 


ehanices’, - ete,’ Enis. = Co. 7175) ELL Ad 
594; Smith v. Hartford F. Ins. Co., 
Pomel an (bt © 

Ind.—Boland v. Whitman, 338 Ind. 


64. 

Iowa.—Nelson vy. Farm Property 
Mut. Ins. Assoc., 127 Iowa 6038, 103 
NW 966. 

Ky.—Springfield F. & M. Ins. Co. 
vy. Jenkins, 9 KyL 932. 

Mich.—O’Neill v. Northern Assur, 
Co., 145 Mich. 516, 108 NW 996. 

N. Y.—Von Wien v. Scottish Union, 
ete}, vinssiCo.,, 118) N.cY. 994, 23 NE 
123. 

N. C.—Lee v. New Hampshire Ins, 
Co., 154 N. C. 446, 70 SE 819. 

Pa.—Marmers’ Mut: -Ins. . Co. -v. 
Wenger, 90 Pa. 220; Matten v. Lich- 
tenwalner, 6 Pa. Super. 575; Backen- 
stoe v. Morgan, 12 Pa. Dist. 267. 

Tenn.—Skillern v. Continental Ins. 
Co., (Ch. A.) 42 SW 180. 


Ins. Co., 2 OntWR 599. 

[a] Acts constituting rescission 
ky mutual consent.—Sea Ins. Co. v. 
Johnston, 105 Fed. 286, 44 CCA 477; 
Von Wien v. Scottish Union, etc., Ins. 
Co., 118 N. Y. 94, 23 NE 123; Skillern 
v. Continental Ins. Co., (Tenn. Ch. 
A.) 42 SW 180; Walters v. St. Joseph 
EF. & M. Ins. Co., 39 Wis. 489. 

33. Home Ins. Co. v. Chatta- 
hoochee Lumber Co., 126 Ga. 334, 55 
SH 11. 

fa] Dilustration.—Where a.propo- 
sition for a cancellation of a policy 
by agreement was made by the insur- 
ance company py letter, and a reply 
by letter was relied on as an accept- 
ance completing the agreement, but 
the reply was not sent until after the 
fire, an officer of the insured would 
not then have implied authority to 
send it and thereby defeat any right 
of indemnity ‘which had accrued to 
insured. Home Ins. vy. Chatahoochee 
Lumber Co., 126 Ga. 334, 55 SH 
Baily 

34. Train v. Holland Purchase Ins, 
Co., 68 N. Y. 208; Train v. Holland 
Purchase Ins. Co., 62 N. Y. 598 [rev 
1 Hun 527, 3 Thomps. & C. 777]. 

85. Train v. Holland Purchase 
nS ConmGs: Nie Ye 20'8. 

36. Mansfield v. Franklin Furni- 
ture Co., 12 Oh. Cir. Ct. 222, 4 Oh. 
Cir. Dec. 473. 

37. German Ins. 
(Ark.) 12 SW 155. 

38. Hickey v. Hartford F. Ins. 
Co; 15° App. Div. 224) 44. NYS 191; 
Queen Ins. Co. v. Leonard, 9 Oh. Cir. 
Ct. 46, 6 Oh. Cir. Dec. 49; Barbour v. 
St. Paul F. & M. Ins. Co., 101 Wash. 
46, 171 P1030. 

fa] hus an insurer claiming that 
a policy has been surrendered by an 
express but conditional agreement 
must show a fulfilment of the con- 
dition and cannot rely partly on such 
agreement and partly on the right of 
eancellation fixed in the _ policy. 
Queen Ins, Co. v. Leonard, 9 Oh. Cir. 
@t.546; 6 Ohi) Ciry Deen 49: 


Co. v. Davis, 


148 [26C.J.] 
while insurer has no option under a policy or stat- 
ute requiring cancellation on request of insured,*®° 
a conditional request implies the assent ot insurer, 
who may accept or reject it,4? and if a carceila- 
tion on such condition is refused, the policy re- 
mains in force.*t And where insured returned a 
pelicy ealling attention to a change of circum- 
stances which would forfeit it, and asking for a 
new policy on different terms, it was held that he 
was chargeable after a reasonable time with notice 
of cancellation and refusal to rewrite the policy.** 
Neither a formal surrender of the policy ** nor im- 
mediate repayment of the unearned premium ** is 
essential to a valid cancellation by agreement of 
the parties. A cancellation procured -by fraud or 
mistake is ineffective,*® but mere lack of knowledge 
by insured that he was signing a cancellation of his 
policy is insufficient to invalidate the cancellation 
in the absence of fraud.*® Where a policy is can- 
celed by mutual consent, compliance by insured with 
a demand by insurer’s adjuster that be submit to 
examination as to liability under the policy does 
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[§§ 176-179 


not reinstate the contract nor create a new one.*? 

[§ 177] 5. Evidence of Cancellation. The bur- 
den of proving that there has been a cancellation 
rests on the party asserting the same.*® The gen- 
eral rules governing the admissibility *® and the 
weight and sufficiency °° of evidence apply in prov- 
ing the cancellation of the policy.>+ 

[§ 178] B. Rescission. Prior to the loss in- 
surer can rescind a contract procured through mis- 
take or fraud,®?. but after a loss has occurred its 
remedy is at, law.5* -Where insurer alleges breach 
of a eondition of the policy it may rescind the con- 
tract by a statement in its answer to a suit on 
the policy,** although the by-laws provide another 
method of rescission;>® and such rescission is suffi- 
cient if accompanied by a tender of the premium 
received.5® The insured may have his contract 
rescinded for fraud or mistake,®’ providing he 
seeks relief within a reasonable time;®® and what 
constitutes a reasonable time is a question for the 
jury.°° The mistake must be material © and clear- 
ly established.®? 


XIV. REINSURANCE 


contract between two insurers, by which the one 
assumes the risks of the other and becomes sub- 


[§ 179] A. Nature of Contract, and Insurable 
Interest. ‘The term ‘‘reinsurance’’ may mean a 
39. See supra §§ 171, 173. 48. U. S.—Mohr, 


40. Boutwell v. Giobe, etc. F. Ins. 
Co., 193 N. Y. 3238, 85 NE 1087. 

41. Boutwell v. Globe, etic. F. Ins, 
Co; 193° N. Y. 323,85 NE 1087, [rev 
117 App. Div. 904, 102 NYS 1127]. 

[a] A request to mark the policy 
from the books without paying the 
short rate premium is different from 
one to cancel the policy under the 
terms of the contract and as pro- 
vided by the statute, as in the first 
case the insurer can accept or reject 
the request to mark off, but in the 
latter case the request cancels the 
contract ipso facto. Boutwell v. 
Globe, etc., F. Ins. Co., 193 N. Y. 323, 
85 NE 1087 [rev 117 App. Div. 904, 
102 NYS 1127]. 

42.,. York v. Sun, Ins. Co.,.66 Ind. 
A. 269,,:213. NE 1021, 

[a] Kule applied.—Where insured 
and insurer’s agent lived in the same 
city, and thirty-three days elapsed 
between return of the policy and 
loss, a reasonable time had elapsed 
sufficient to charge insured with no- 
tice of cancellation. York v. Sun 
Ins. Co., 66 Ind. A. 269, 113 NE 1021. 

43. Stevenson v. Sun Ins. Office, 
4%, Gal. A. 280;,119 PB 529; Citizens’ 
Ins. Co. v. Henderson El. Co., 84 SW 
580, 27 KyL 151. 

44, Berton vy. Atlas Assur. Co., 203 
Mass. 134, 89 NE 244; Westchester 
F. Ins. Co. v. McMinn, (Tex. Civ. A.) 
188 SW 25. 

45. Von Wien v. Scottish Union, 
ete), Ins! Cot; 118 IN Y. 94, 23°NEP123 
[rev 54 N. Y. Super. 276, 8 NYS 
150]; Holden v. Putnam F. Ins. Co., 
46 N. Y. 1, 7 AmR 287; Glens Falls 
Ins. Co. v. Walker, (Tex. Civ. A.) 166 
SW 122. 

[a] Dlustration.—A cancellation 
cf a policy upon mortgaged property 
is ineffective as to the mortgagee, 
who consented to the cancellation 
solely on faith of the unintentional 
misrepresentation by the agent of 
the insurer that the policy was 
‘ avoided by the institution of fore- 
closure proceedings, under a clause 
which he incorrectly stated was in 
the policy. Glens Falls Ins. Co. v. 
Walker, (Tex. Civ. A.) 166 SW 122. 

46. Globe F. Ins. Co. vy. Limbur- 
ger, Tex. Civ. A. 1938 SW 222. ; 

47. Austin F. Ins. Co. v. Pole- 
manakos, (Tex. Commn,. A.) 207 SW 
922 [rev on another ground (Civ. A.) 
160 SW 1134]. 


ete., Distilling 
Go. v:;Ohio Ins. Co., 12 Hed. 74; Run- 
kle v. Citizens’ Ins. Co., 6 Fed. 143. 

Ala:—Pheenix. Assur. Co. iv. Mc- 
Author, 116 Ala. 659, 22 S 903, 67 
AmSR 154. 

Ark.—Commercial Union F. Ins. 
Co. v. King, 108 Ark. 130, 156 SW 
445 

Ga.—Home Ins. Co... v. Chatta- 
hoochee Lumber Co., 126 Ga. 334, 55 
SE 11. 

Ill.— National F. Ins. Co. v. Three 
States Lumber Co., 119 Ill. A. 67 [aff 
217 Ill. 115, 75 NE 450, 108 AmSR 
239]. 

Mo.—McCartney v. State Ins. Co., 
45 Mo. A. 373. 

Burden of showing waiver of no- 
tice see supra § 168. 


49. See Evidence §§ 89-1729. 

50. See Evidence §§ 1730-1806. 
51. See cases infra this note. 

[a] Evidence held admissible.— 


Stevenson v. Sun Ins. Office, 17 Cal. 
A. 280, 119 P 529; Ohio Farmers’ Ins. 
Co. v. Dobbs, (Ind. A.) 126 NE 869; 
Mallory v. Ohio Farmers’ Ins. Co., 90 
Mich. 112, 51 NW 188; Standard Oil 
Conv. criumph Ins iCoygi64eNe eYnrncd- 
See Helbig v. Citizens Ins. Co., 120 
dll. A. 58 (proof of nonpayment of 
premium, although policy acknowl- 
edges payment, is admissible as tend- 
ing to prove its cancellation). 

{b] Evidence held inadmissible.— 
Brownfield v. Phoenix Ins. Co., 35 Mo. 
A. 54; Davis v. Continental Ins. Co., 
60 Pa. Super. 341. 

{c] Evidence held sufficient.—Sea 
Ins. Co. v. Johnston, 105 Fed. 286, 44 
CCA 477; Citizens Ins. Co. v. Hender- 
son El. Co., 84 SW 580, 27 KyL 151; 
Smith v. Boston Ins. Co., 200 Mass. 
50, 85 NE 841; Hillock vy. Traders Ins. 
Co., 54 Mich. 531, 20 NW 571; Mc- 
Cartney v. State Ins. Co., 33 Mo. A. 
652; Van Tassel v. Greenwich Ins. 
Co., 151 N. Y. 130, 45 NE 365; Ikeller 
v. Hartford F. Ins. Co., 24 Mise. 136, 
53 NYS 323; Beiermeister v. City of 
London F. Ins. Co., 15 NYS 433 [aft 
i323 INE N45 564 mem, 30 NE 1149 mem]; 
Baldwin v. Pennsylvania F, Ins. Co., 
206 Pa. 248, 55 A 970: Columbia Ins. 
Co. v. Masonheimer, 76 Pa. 138; Lam- 
pasas Hotel, ete. Co. v. Home Ins. 
Co., 17 Tex. Civ. A. 615, 43 SW 1081; 
Miller v. Firemen’s Ins. Co., 54 W. 
Va. 344, 46 SH 181. See Jones v. 
Alliance Mut. F. Ins. Co., 174 Pa. 438, 
34 A 198 (abandonment by insured). 


[d] Evidence held insufficient.— 
Schwarzchild, ete, Co. v. Phcenix 
Ins.,,Co., -124 Wed52; 59) COA (5 72e 
Lutge/v. Dubuque F. & M. Ins. Co., 
40 -Cal. As 4658," 18 P2235; Cohniey. 
North British, ete., Ins. Co., 175 Ill. 
A. 612; Cohn v. Mechanics’, ete., Ins. 
Co., 175 Ill. A. 594; Tucker v. Dairy 
Mut. ins. Co., 116 Iowa 37, 89 NW 
37; Hopkins v. Phcenix Ins. Co., 78 
Iowa 344, 483 NW 197; Bradshaw v. 


Philadetphia County F. Ins. Co., 89 
Minn. 434, 94 NW 866; Lattan v. 
Royal fis. /Cos45auN-~ 3.4 53s 


Winne v. Niagara F. Ins. Co., 91 N. 
¥. 2855 «Glens--Palls\7inse Cons Vv: 
Walker, (Tex. Civ. A.) 187 SW 1036; 
National Union F. Ins. Co. v. Akin, 
(Tex. Ciy. A.) 160 SW 669; Barbour 
Veit.) Pauls) Bok ver inse  Coetot 
Wash. 46, 171 P 1030; Violette v. 
Queen Ins.« Co., 96 Wash. 303, 165 P 
65; Northern Pine Crating Co. v. 
Liverpool, ete., Ins. Co., 143 Wis. 4338, 
128 NW 70. 

52. Phoenix Ins. Co. v. Smith, 95 
Miss. 347, 48 S 1020; Globe Mut. L. 
ao Co. v. Reals, 48 HowPr (N. ¥.) 

{a] Sufficiency of pleading.— 
Pheenix ins. Co. v. Smith, 95 Migs. 
347, 48 S 1020. 


53. Imperial F. Ins. Co. v. Gun- 
ning, 81 Ill. 236- 

54. Mendenhall v. Farmers’ Ins. 
Co., 183 Ind. 694, 110 NE 60. 

55. Mendenhall v. Harmers’ Ins. 
Co., 183 Ind. 694, 110 NE 60. 

56. Mendenhall v. Farmers’ Ins. 


Co., 188 Ind. 694, 110 NE 60. 

[a] Sufficiency of tender.—Where 
an insurer made tender of the pre- 
miums to plaintiff and on refusal de- 
posited the amount with the clerk of 
court “for the use of plaintiffs,” the 
objection that the deposit was not 
“for the use and benefit” of the plain- 
tiffs is trivial. Mendenhall v. Farm- 
ers’ Ins. Co., 183 Ind. 694, 110 NE 


57. Hedden v. Griffin, 136 Mass. 
229, 49 AmR 25; Edmonds App., 59 
Pal 220. 

58. Susquehanna Mut. F. Ins. Co. 
v. Oberholtzer, 172 Pa. 223, 32 A 1105, 
1108; Norton v,. Gleason, 61 Vt. 474, 
ee SaeAtEa Oy : 

59. Norton v. Gleason, 61 Vt. 474, 
18 A 45. 

60. Edwards v. Farmers’ Ins. Co., 
74 Ill. 84. 

61. Edmonds’ App., 59 Pa. 220. 


"60. 


For later cases, developments and changes in the law sec cumulative Annotations, same title, page and note number. 
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§§ 179-180] 


stituted to its contracts, so that on the assent of 


the original insured the liability 


insurer ceases, and the liability of the so-called re- 
insurer is substituted;®? and a policyholder’s sur- 
render of the original policy, and of his right to 
the return premium thereon, and the new business 
gained by the reinsurer, constitute a sufficient con- 
sideration for the new contract.® 
sense, however, reinsurance is a new contract, by 
which an insurer contracts for its own protection 
against lability in whole or in part for losses which 


it may suffer under risks which 


carry ;°* and as so understood the contract, like orig- 
inal contracts of insurance,® is one of indemnity.°* 
The original insurer has an insurable interest suf- 
ficient to support reinsurance for the whole or any 
portion of the risk ecarried,*? although it has no 
insurable interest in the property as owner.®® And 


62. Peo. v. American Cent. Ins. 
Co., 179 Mich: 371, 146 NW ° 235; 
Fire, Ins. Assoc. v. Canada F. & M. 
Ins. Co:, 2’ Ont. 481,°495. And: see 
cases infra § 183 note 4. 

63. Gazzam y. German Union F, 
Ins. Co., 155 N- C. 330,.71 SH 434, 
AnnCasi912C 362. 

64. ° U. S.—Allemarnia F. Ins. Co. 
v. Firemen’s: Ins. Co., 209. U. S.°326, 
28 SCt 544, 52 L. ed. 815, 14 AnnCas 
948; Providence-Washington F. Ins. 
Co. v. Atlantic-Birmingham F. Ins. 
Co., 166 Fed. 548. 

Cal.—Union Ins. Co. v. American 
H.; Ins. Co., 1107 .Cal.-.32%3,,40 PB: 431, 
48 AmSR 140, 28 LRA 692. 

Ill.— Vial v. Norwich Union F. Ins. 
Co; (2575 -111,).0355, 1100; NE,.929,..j44 
LRANS 317, AnnCasl1914A 1141 [aff 
172 Dll. A. 134]. 2 

oO. 


Ind.—Eagle Ins. 
Ins. Co., 9 Ind. 443: 

Mich.—Peo. vy. American Cent. Ins. 
Co., 179 Mich. 371, 146 NW 235. 

Nebr.—Allison vy. Fidelity Mut. F. 
Ins. Co., 81 Nebr. 494, 116 NW 274, 
129 AmSR 694. 

N. Y.—London Assur. Corp. vi 
Thompson, 170 N. Y. 94, 62 NE 1066. 

N. C.—Shoaf v. Palatine Ins. Co., 
127 N. C. 308, 37 SE 451, 80 AmSR 
$04. 

Oh.—Commercial Mut. Ins. Co. v. 


v. Lafayette 


Detroit F. & M. Ins. Co., 38 Oh. St. 
11, 43 AmR 413. 

Pa.—Goodrich’s App., 109 Pa. 523, 
2 A. .209. 

Tenn.—Royal Ins. Co. v. Vander- 
bilt Ins. Co., 102 Tenn. 264, 52 SW 
168. ia 

Ont.—Fire Ins. <Assoc., Ltd.,_ v. 


Canada F. & M. Ins. Co., 2 Ont. 495. 
[a] Definitions.—(1) ‘A contract 
whereby one party, called the rein- 
surer, in consideration of a_pre- 
mium paid to him, agrees to in- 
demnify the other against the risk 
assumed by the latter, by a policy 
in favor of a third party.’ Com- 
mercial Mut. Ins. Co. v. Detroit F. 
& M. Ins. Co., 38 Oh. St. 11, 43 AmR 
113 [quot Phillips Ins, § 374]. (2) 
“A contract of indemnity to the re- 
insured, whatever be the jsubject 
matter, and binds the re-insurer to 
pay the re-insured the loss sus- 
tained on the subject insured to the 
extent for which he_is re-insurer.” 
Fire Ins, Assoc. v. Dominion F. 
M. Ins. Co., 2 Ont. 495, 496 [quot 
May Ins. 2d ed. pp 9, 10]. (3) 
“Strictly speaking ....a contract of 
indemnity, not against loss by fire 
or other hazard provided in the 
original policy, but against loss by 
or on account of the outstanding 
contract of insurance with the 
owner of the property.” Allison v. 
Fidelity Mut. F. Ins. Co., 81 Nebr. 
494, 498, 116 NW 274, 129 AmSR 
694. (4) “An agreement to indem- 
nify the assured, partially or alto- 
gether, against a risk assumed by 
the latter in a policy issued to 2 ehhh 
arty.” Royal Ins. Co. v. Vanderbi 
Aig: G0 402 Tenn. 264, 267, 52 SW 
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of the original 
[§ 180] 


In its usual 


it continues to 


168. (5) “When the insurer for 
some reason finds it convenient that 
another shall bear either in whole 
or in part the liability to the in- 
sured which he has assumed, and 
agrees with another insurer to as- 
sume the whole or a part of his 
liability as regards the insured, it 
is termed a contract of reinsurance.” 
London Assur. Corp. v. Thompson, 
170 N. Y. 94, 62 NE 1066 [quot 1 
Biddle Ins. § 3878]) (6) Similar 
definitions. Vial v. Norwich Union 
F. Ins. Co., 257 Ill, 355, 100 NE 929, 
44 LRANS 317, AnnCasi914A 1141 
[aff 172 Ill. A. 134]; Eagle Ins. Co. 
v. Lafayette Ins. Co., 9 Ind. 443; 
Mutual Safety Ins. Co. v. Hone, 2 
N. Y. 235; Ruohs v. Traders’ F. Ins. 
Co; iid Fenn, 405 °79 “Sw 85, 202 
AmSR 790. 

{[b] Statutory definition.—‘‘A con- 
tract of reinsurance is one by which 
an insurer procures a third person 
to insure him against loss or liabil- 
ity by reason of such _ original in- 
surance.” Union Ins. Co. v. Ameri- 
can F.. Ins. Co., 107 Cal. 327, 330, 40 P 
431, 48 AmSR 140, 28 LRA 692 
[quot Civ. Code § 2646]. 

[ec] “Double insurance” distin- 
guished.—The term “double insur- 
ance” means an insurance of the 
same interest, and is entirely dif- 
ferent from “reinsurance,” which is 
a contract of indemnity to the per- 
son or corporation reinsured for the 
whole loss sustained in respect to 
the subject of the insurance to the 
extent to which he is reinsured. 
Providence-Washington F. Ins, Co, v. 
Atlanta-Birmingham F. Ins. Co., 166 
Fed. 548. To the same effect Ocean 
SS): Co.) vs 40tna Sinsz.Ga:, 121. Fed. 
882; Hone v. Mutual Safety Ins, Co., 
3 N. Y.,Super. 137 [aff 2 N. Y.. 235]. 
And see Allemannia F. Ins. Co. v. 
Firemen’s Ins. Co., 209 U. S. 326, 
28 SCt 544, 52 L. ed. 815, 14 AnnCas 
948 (a contract of reinsurance is 
not “double insurance,” in the sense 
that it is an insurance of the same 
interest). 

65. See supra § 1. 

66. U. S.—Allemannia F. Ins. Co. 
v. Firemen’s Ins. Co., 209 U. S. 326, 
28 SCt 544, 52 L. ed. 815, 14 AnnCas 


948; Providence-Washington F. Ins. 
Co. v. Atlanta-Birmingham F, Ins. 
Co., 166 Fed. 548. 


Iil.—Vial v. Norwich Union F, Ins. 
Co., 257 Ill. 355, 100 NE 929,44 
LRANS 317, AnnCasi914A 1141 [aff 
172 Ill. A. 134]. 

Ind.—Hagle Ins. 
Ins. Co., 9 Ind. 443. ; 

Miss.—Moseley v. Liverpool, etc., 
Ins. Co., 104 Miss. 326, 61 S 428. 

N. H.—Hunt v. New Hampshire 
Underwriters Assoc., 68 N. H. 305, 
38 A 145, 73 AmSR 602, 38 LRA 514. 

N. Y.—Pennsylvania Ins. Co. Vv. 
Park, etc. Co., 190 App. Div. 388, 
180 NYS 143 [aff 229 N. Y. 631 
mem]; Hone v. Mutual Safety Ins. 
Coyne N.-yv---Super.--137-[aff-2-N- Y. 
235]: New York Bowery F. Ins. Co. 


Co. v. Lafayette 
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the fact that no insurable interest existed at the 
time the contract of reinsurance was made is imma- 
terial if such interest exists during the risk and 
at the time of the Joss. 

B. Power to Reinsure. 
eral power to make contracts of insurance, an in- 
surance company is authorized to reinsure its risks, 
or to enter into contracts by which it becomes sub- 
stituted for another company as insurer.’° 
mutual company may, in the absence of statutory 
prohibition, reinsure property insured by another 
company organized under the same law and doing 
business on the same plan, and in such ease the 
reinsured company becomes a member of the in- 
demnifying company, and subject to pro rata lia- 
bility for assessments to pay losses during the life 
of the reinsurance contract.72 
in some jurisdictions that such a company has no 


Under a gen- 


So a 


But it has been held 


odin, York’ ¥, “Ins; Co. 17. Wend. 
oJ. 


N. C.—Shoaf v. Palatine Ins. Co., 
beth N. C, 308, 37 SE 451, 80 AmSR 
Oh.—Commercial Mut. Ins. Co. v. 
Detroit HW. <M. Fins) Coss Ones 
11, 43 AmR 412. 
Pa.—Philadelphia Trust, etce., Co. 
v. Fame Ins, Co., 9 Phila.) 292. 
Tenn.—Royal Ins. Co. v. Vander- 


rie Ins. Co., 102 Tenn. 264, 52 SW 
67. U. S.—Insurance Co. of North 


America v. Hibernia Ins. Co., 140 U. 
S.. 565, )11).SCt. 909,.,.35,. Ee ed: 52%. 

Mass.—Manufacturers’ F, & M. Ins. 
Co. v. Western Assur. Co., 145 Mass. 
419, 14 NE 632; Eastern R. Co. v. 
Relief F. Ins. Co., 98 Mass. 420. 

N. J.—Sun Ins. Office v. Merz, 64 
IN: J. da, 301, 45-A. 785; 52. LRA‘ 330 
{rev on another ground 63 N. J. L. 
365, 438 A 693]. 

N. Y.—London Assur. Corp. v. 
Thompson, 170 N. Y. 94, 62 NE 1066; 
Yonkers, ete., F. Ins. Co. v. Hoffman 
¥. Ins. Co., 29 N. Y. Super. 316; New 
York Bowery F. Ins. Co. v. New 
York F. Ins. Co., 17 Wend. 359, 

N. C.—Shoaf vy. Palatine Ins. Co., 
Bre N. C. 308, 37 SE 451, 80 AmSR 

Pa.—Commonwealth Ins. Co. v. 
Globe Mut. Ins. Co., 35 Pa. 475; Dela- 
ware Ins. Co. v. Quaker City Ins. 
Co., 3 Grant 71. 

Tenn.—Royal Ins. Co. v. Vander- 
Bite Ins. Co., 102 Tenn. 264, 52 SW 

Wis.—Johannes v. Phenix Ins, Co., 


oe Wis. 50, 27 NW 414, 57 AmR 
4). : 

Eng.—Lower Rhine, ete., Ins. As- 
ee VW. Sedgwick, |[1893] sl_ Q...B: 
739. 

Alta.—Trotter v. Calgary F. Ins. 
Co},,op Alta g ip 2: 

68. Alliance Mar. Assur. Co. v. 


Louisiana State Ins. Co., 8 La. 1, 28 
AmD 117; Royal Ins. Co. v. Vander- 
ane Ins. Co., 102 Tenn. 264, 52 SW 
168. 

69. Sun Ins, Office v. Merz, 64 IN. 
J. L. 301, 45 A 785, 52 LRA 330 [rev 
63 N. J. L. 365, 43 A 693]. 

[a] Thus the reinsurance con- 
tract may indemnify the reinsured 
for losses on policies which it might 
thereafter write as well as in re- 
spect to policies existing at its date. 
Sun Ins. Officé v. Merz, 64 N. J. L. 
301, 45 A 78, 52 LRA 330 [rev 63 
Moats. ol. 365,443 .Ay 63931: 

70. Jameson y. Hartford F. Ins. 
Co., 14 App.: Div. 380, 44 NYS 15; 
New York Bowery F. Ins. Co. -v. New 


FAY F. Ins. Co., 17 Wend. (N. Y.) 
71. Cass County. v. Mercantile 
Town Mut, Ins. Co., 188 Mo. 1, 86 
SW 237; Skaneateles Paper Co. Vv. 
American Underwriters F. Ins. Co., 
61 Mise. 457, 114 NYS 200. 
72. Skaneateles Paper “Gor >. 


American Underwriters F. Ins. Co., 
61 Mise. 457, 114 NYS 200. 
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power to transact a reinsurance business where its 
charter does not expressly grant such power, but 
by implication limits men:bership to owners of prop- 
erty;7® and that where such contract is made the 
reinsuring company is not estopped to plead the 
defense of ultra vires.7* There was an English 


statute prohibiting insurers from making contracts. 


of reinsurance unless in case of insolvency, bank- 
ruptey, or death of original insurer,’ but this stat- 
utory provision is not found in general in state 
statutes on the subject of insurance." 

Power of agent. An insurance agent has no 
power to reinsure the risks of one company in 
another company for. which he also acts as 


agent.” . io 
[§ 181] ©. Requisites and Validity of Con- . 
tract.78 A contract of reinsurance need_not differ 


in form from one for original insurance;’® but 
where a policy is canceled and a new policy is is- 
sued by another insurer directly to the original 
policyholder, the substituted policy is one of orig- 
imal insurance and not reinsurance.®? 
incidents affecting the validity of a contract of 
insurance *! apply with equal force to a contract of 


The usual. 
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[§§ 180-182 


reinsurance.s2. Thus the subject matter must be 
in existence at the time the contract is made.** So 
the contract may be by parol,*+ but it must be spe- 
cific and definite as to the terms agreed upon.®> 
If payment of the premium is a condition precedent 


the contract is invalid without such prepay- 
ment.*° 

[§ 182] D. Construction and Operation of Con- 
tract. The general rules which govern the con- 


struction of original policies of fire insurance ** 
are applicable to contracts of reinsurance.** Any 
ambiguity in the contract of reinsurance will be 
resolved in favor of the validity of the contract,®* 
and against the reinsurer,®® unless the language of 
the policy is that of the original insurer, in which 
case the ambiguity will be determined against him.** 
And it has been held that where a contract spe- 
cifically provides for reinsurance of policies on risks 
within the state the contract will be so limited, 
although the schedules describing the risks em- 
brace risks outside of the state.°2 The contract 
may be construed in accordance with a well recog- 
nized custom as to a matter as to which the contract 
is silent;9* but custom will not control the plain 


73. Allison v. Fidelity Mut. F.; Hun 695. . , .86. Western Assur. Co. v. Provin- 

Ins. Co., 81 Nebr. 494, 116 NW 274, 78. Avoidance or forfeiture of | cial Ins. Co., 5 Ont. A. 190. 

29 AmSR 694, contract for fraud or mistake see in- Payment of premiums generally 
74, Allison vy. Fidelity Mut. F. Ins. | fra § 184. See supra § 54-59. 

Co., 81 Nebr. 494, 116 NW 274, 129 79, Excelsior F. Ins. Co. v. Royal 87. See supra § 69 et seq. 

AmSR 694. Ins. Co., 55 N. Y, 343, 14 AmR 271; 88. Cal.—Royal Ins. Co. vy. Cale- 
75. St. 19 Geo. Il .c 34 §'4, New York Bowery F. Ins. Co. vy. New | donian Ins, Co., 20 Cal. A. 504, 129 
76. See cases infra this note. York F. Ins. Co., 17 Wend. 359; Com- | P 597. 

[a] In Iowa a company failing to | mercial Mut. Ins. Co. v. Detroit F. & N. Y.—London Assur. Corp. v. 


comply with the statute as to the 
amount of capital required before 
doing business may nevertheless 
make a valid contract to indemnify 
itself against loss by reinsurance of 
risks already assumed. Davenport 
F. Ins. Co. v. Moore, 50 Iowa 619. 

[b] Yn Maryland it is said that 
the English statute, although in 
force in that state, relates exclu- 
sively to marine insurance. Consoli- 
dated Real Hst., etc., Co. v. Cashow, 
41 Md. 59. 

[ec] In Massachusetts it is held 
that the Hnglish statute has no force 
in that state. Merry y. Prince, 2 
Mass. 176. 

[d] In New Jersey it is said that 
the general statutes authorize poli- 
cies of reinsurance on an insurable 
interest. Sun Ins. Office v. Merz, 63 
N. J. L. 365, 43 A 693. 

fe] In New York (1) insurance 
companies are authorized by statute 
to make contracts of reinsurance. 
Jameson y. Hartford F. Ins, Co., 14 
App. Div. 380, 44 NYS 15. (2) The 
law authorizing reinsurance was 
held to permit a company to reinsure 
for its own benefit, but not for the 
benefit of individual policyholders. 
Casserly v. Manners, 48 HowPr (N. 
eels [rev on other grounds § Hun 

[f] In Pennsylvania the statutes 
authorize “insurance companies to 
reinsure themselves.” Fame Ins. 
Cots App., 83 Pa. 396. 

77. Ind.—United L., ete., Ins. Co. 
v. Insurance Co. of North America, 
42 Jnd. 588. 

Ky.—London, ete, FE. Ins. Co. v. 
Turnbull, 86 Ky. 230, 5 SW 542, 9 
Kyl 544. 

La.—Allianee Mar. Assur. Co. v. 
Louisiana State Ins. Co., 8 La, 1, 28 
AmD 117. 


Mo.—Mercantile Mut. Ins. Co. v. 
Hope Ins. Co., 8 Mo. A. 408, 

N. Y.—HEmpire State Ins. Co. v. 
American, Cent. Ins. Co, 138) KNeeye 
446, 34 NE 220- [aff 64 Hun 485, 19 
NYS 504]; New York Cent. Ins. Co. 
v. National Protection Ins. Co., 14 


N. Y. 85 [rev 20 Barb. 468]; Timber- 
lake v. Beardsley, 22 App. Div. 439, 
47 NYS 1123; Casserly v. Manners, 9 


Me Ins. 7€e,, 
413. 

80. Excelsior F. Ins. Co. v. Royal 
Ins. Co., 55 N. Y. 3438, 14 AmR 271. 

81. See supra §§ 26-64. 

82. Delaware Ins. Co, v..Pennsyl- 

vania F. Ins. Co., 126 Ga. 380, 55 SE 
330, 7 AnnCas 1134 (signature). And 
see infra notes §3—86. 
Union Ins. Co. vy. American F. 
107 Cal. 327, 40 P 4381, 48 
28 LRA 692; Henshaw 
v. State Ins;''Co., 36 Mise! 405; 73 
NYS 1.’ But see Olsen v. California 
ns, Co. il oe Dex) Civa Act oita 32-05 Wi 
446 (where a company assumed 
“trade, contingent liabilities and 
good-will” of another company, 
agreeing to pay its losses ‘to ac- 
crue” from it, and the company go0- 
ing out of business agreed to dis- 
eharge its “outstanding obligations,” 
the latter company was liable for 
losses through fire which had al- 
ready occurred); Giffard v. Queen 
Ins. Co., 12 N. B. 482 (where the 
so-called contract of reinsurance was 
merely a substitution of a policy in 
another company). 

Existence of subject 
generally see supra § 26. 

84. Union Mut. Ins. Co. v. Com- 
mercial Mut. M, Ins. Co., 24 F. Cas. 
No. 14,872, 2 Curt. 524 [aff 19 How. 
(CULE Se) inekeelominy edanosGale 

Applicability of statute of frauds 
see Frauds, Statute of § 46. 

Parol contract generally see supra 
§§ 33-41. 

85. Manchester F. Assur. 
State Ins. Co., 91 Tl. A. 609. 

[a] Rule applied.—Where, in an 
alleged oral contract for reinsurance, 
the name of the owner of the prop- 
erty insured was not stated, nor the 
fact or names of third parties inter= 
ested in the original insurance, no7 
the hazards covered thereby, nor the 
time the reinsurance was to be in 
force, nor the premium to be paid, 
the essentials of a contract were not 
agreed on, and -hence the reinsur- 
ance was not effected. Manchester 
H. Assur, Co. vy. State Ins./'Co., 91 
TL. A609: 

Requisites of parol contracts gen-~ 
erally see supra § 37, 


38 Oh, St. 11, 48 AmR 


matter 


Come 


Thompson, 170 N. Y. 94, 62 NE 1066 
[aff 54 App. Div. 637, 67 NYS 1138]; 
Yonkers, etce., F. Ins, Co. v. Hoffman 
EF. Ins. Co., 29 N. Y. Super. 316. 

Tenn.— Royal Ins. Co. v. Vander- 
bie Ins. Co., 102 Tenn. 264, 52 SW 

Can.—Victoria-Montreal F. Ins. Co. 
Nae Home? ins) <Co.1-35 | i@anY S: 1G: 

Que.—Provincial F, Ins. 
Protection, 16 Que. Pr. 107. 

[a] Description of property 
risk.—Fireman’s Fund Ins. Co. 
Aachen, ete, ah. instr Co... Wale 
690, 84 P 253» London Assur. Corp. v. 
Thompson, 170 N.Y. 94, 62 NE 1066 
[aff 54 App. Div. 637, 67 NYS 1138]; 
London Assur. Corp. v. Thompson, 22 
App. Div. 64, 47 NYS 830; Skaneate- 
les Paper Co. .v. American Under- 
writers E. Ins. Co,,-6l Mise. 457, 114 
NYS 200 (construing the words “its 
insured property” in a policy of re- 
insurance as properly applied to the 
subject of such contract of reinsur- 
ance and as meaning the property 
which the reinsured has itself in- 
sured under the original policy). 
Description of property insured gen- 
erally see supra §§ 84-95. 

[b] Wariance in the description of 
the property between the original 
contract of insurance and the con- 
tract of reinsurance may be obviated 
by construction, there being enough 
to identify the property. Yonkers, 
ete. EB. Ins. Co. v. Hoffman F. Ins. 
Co., 29 N. Y. Super. 316. 

89, Ocean. Ins. Co. .v.. Sun Mut. 
Ins. Co., 18 F. Cas. No. 10,407, 8 Ben. 
272 [rev on other grounds 107.U. S. 
489, LWISCt™ 58235 07 Lie =Sap Soi 
London Assur. Corp. v. Thompson, 
170 N. Y. 94, 62 NW 1066. 

90. Royal Ins. Co. v. Vanderbilt 
Ins. Co., 102, Tenn, 264, 52 Sw_168. 

91. London Assur Corp. v. Thomp- 
son, 170 N. Y. 94,°62 NE 1066 [aff 
54 App. Div. 637, 67 NYS 1138]. 


Co. Vv. 


92. ‘Wondon, )ete; 4 BY Ins. Go: Vv. 
Lycoming F. Ins. Co., 105 Pa. 424, 
93.)' Louisiana Mut.) Ins. .Co, v. 


New Orleans Ins. €o,, 13 ua. Ann. 
246; London Assur. Corp. v. Thomp- 
son, 170 N. Y. 94, 62 NE 1066. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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letter of the contract.°* The rule that the written 
part of the policy controls the printed part in 
ease of inconsistency °° applies to a contract of 
reinsurance.°® The locus of a contract of reinsur- 
ance made in one state to be performed in an- 
other is in the latter state,97 and the contract will 
be construed under its laws.°® 

[§ 183] E. Relation of Original Policyholder to 
Reinsurer. Under the usual contract of reinsurance 
there is no privity between the original policyholder 
and the reinsurer,®® and such policyholder has no 
prior claim or lien on the fund realized by the orig- 
inal insurer out of the reinsurance, although the lat- 
ter has become insoivent,! nor any right of action 
against the reinsurer to reform the policy;? and 
if the original policy has become forfeited by 
breach of condition it cannot be validated by a sub- 
sequent contract whereby another insurer under- 
takes to reinsure the outstanding liabilities of the 
reinsured.? But where such contract also includes 
an agreement to assume and pay the losses of 
policyholders in the reinsured company, action may 
be brought by them directly against the reinsurer ;4 
and by arrangement between the two insurers they 
may become jointly hable to the original policy- 
holder. If the contract assuming all the liabilities 
of the original insurer is incomplete owing to failure 
of consideration the original policyholder has no 
right of action against the reinsurer;® although it 
has been held that a company which takes over the 
business of another, in consideration of payments 


to be made, and thereby renders the company so 
reinsured unable to carry out its contracts, cannot 
relieve itself from liability to the original policy- 
holders by avoiding its contract on the ground of 
the reinsured company’s failure to pay subsequent 
installments of the consideration.? ; 

[§ 184] F. Liability of Insurer and Risks As- 
sumed *—1. In General. Although a contract of 
reinsurance applies to the same subject matter as 
the original policy, and relates to perils of the same 
character, it may be for a less,® although not for a 
greater,’® risk. The original insurer cannot stipu- 
late for indemnity against a risk which it has not 
assumed,?t nor can it, under a pro rata elause,!? 
impose a lability on the reinsurer by adjusting a 
loss for which neither of them was liable, and which 
was expressly excepted from both the original and 
reinsuring policies.4? But such rule does not pre- 
vent a voluntary bona fide settlement by the orig- 
inal insurer from being binding on the reinsurer 
where there is no question as to lability on both 
policies up to the time of the loss.14 The subject mat- 
ter of reinsurance may be the specifie property coy- 
ered by the original policy, or a part of such prop- 
erty, and not merely the risk assumed by the first 
insurer,’® notwithstanding a clause in the reinsur- 
ance policy that it shall be subject to the same risks 
as are or may be taken by the reinsured.1®° While 
it is true that if the original insurer is not liable 
to the original policyholder the reinsurer is not 
liable on the contract of reinsurance,’ it does not 


Customs generally see Customs 
and Usages 17 C. J. p 444. 

94. Milwaukee Mechanics’ Ins. Co. 
v. Palatine Ins.Co:,!128.CaluT1) 60. P 
518; Hone v. Mutual Safety Ins. Co., 
SEN. Yersupern- 13% ‘(aff 12 Ni Yei235q. 

95. See supra § 71. 

96. Royal Ins. Co. v. Caledonian 
Ins. Co., (Cal.) 187 P 748; Home Ins. 
Co. v. Victoria-Montreal F. Ins. Co., 
ELIOT AL Cl 59 ol BRE (178, 1 7eAnn 
Cas 35. 

{a] Thus (1) where a reinsurance 
clause is placed on the general print- 
ed form of policy by a rubber stamp, 
it will prevail over the printed part. 
Royal Ins. Co. v. Caledonian Ins. Co., 
(Cal.) 18% Pi 748... (2) Where) a re- 
insurance contract was effected by 
the attachment of a typewritten slip 
or rider containing the special terms 
of the contract to a printed form of 
policy, which was not amended ex- 
cept by the addition of the syllable 
‘re” to “insure,” a stipulation of the 
printed form that no suit on the pol- 
icy should be sustainable unless com- 
menced within twelve months after 
the fire, could not apply to the con- 
tract of reinsurance, which was com- 
pletely expressed in the typewritten 
slip, as it was foreign to the purpose 
of reinsurance, and its observance 
was dependent on the conduct of 
other persons, including possibly per- 
sons in whose favour time was run- 
ning. Home Ins. Co. y. Victoria- 
Montreal F. Ins. Co., [1907] A. C. 59, 
1 BRC 178, 7 AnnCas 35. 

97. Allemannia F. Ins. Co. v. Fire- 
men’s Ins. Co., 28 App. (D. C.) 330, 
14 LRANS 1049 [aff 209 U. S. 326, 28 


Sct 544, 52 L. ed. 815, 14 AnnCas 
948]. 
9g. Allemannia F. Ins. Co. v. Fire- 


men’s Ins. Co., 28 App. (D. C.) 330, 
14 LRANS 1049 [aff 209 U. S. 326, 28 
SCt 544, 52 L. ed. 815, 14 AnnCas 
948]. See generally supra § 25. 

99. Ga.—North British, ete. Ins. 
Co. v. Speer, 7 Ga. A. 330, 66 SH 815. 
. Ill.—vVial v. Norwich Union F. Ins. 
M0, 257) Ty 855, 100 «NB; 09290344 
LRANS 317, AnnCasi914A 1141 [aff 
D2 eA, 134). 

. Md.—Consolidated Real Hst., ete., 
Co. v. Cashow, 41 Md. 59. 


Minn.—Barnes v. Hekla F. Ins. Co., 
pee wes 38, 57 NW 314, 45 AmSR 

Miss.—Moseley v. Liverpool, 
Ins. Co., 104 Miss. 326, 61 S 428. 

Mo.—Strong v. Phcenix Ins. Co., 62 
Mo. 289, 21 AmR 417. 

N. Y.—Jackson v. St. Paul F. & M. 
Ins. Co,, 99 N. Y. 124, 1 NE 539 [aff 
33 Hun 60]; Blackstone v. Alemannia 
EH; Ins. \Co.;. 56 N. Y..104;. Pennsyl- 
vania Ins. Co. v. Park, etc., Co., 190 
App. Div. 388, 180 NYS 143 [aff 229 
N. Y. 631 mem]; Hoffman v. North 
British, ete. Ins. Co., 35 Mise. 40, 70 
NYS 106; Thompson v. Colonial As- 
sur. Co., 38 Misc. 37, 68 NYS 143 [aff 
60. App. “Dive, 325,70) .NYS-. 85]; 
Herckenrath v. American Mut. Ins. 
Co., 3. Barb. Ch. 63. 

N. C.—Shoaf v. Palatine Ins. Co., 
127 N. C. 308, 87 SEH 451, 80 AmSR 
804. 

Oh.—Commercial Mut. Ins. Co. v. 
Detroit F. & M. Ins. Co., 38 Oh. St. 
11, 43 AmR 413. 

Pa.—Goodrich’s App., 109 Pa. 523, 
2 A 209; Delaware Ins. Co. v. Quaker 
City, Ins.Cos 3),Grant (71. 

Tenn.—Royal Ins. Co. v. Vander- 
bilt Ins. Co.,.102-.Tenn. .264, 52 SW 


1. Consolidated Real Hst., etc, 
Co. v. Cashow, 41 Md. 59; Strong v. 
Pheenix Ins. Co., 62 Mo. 289, 21 AmR 
417; Blackstone v. Alemannia F’, Ins. 
Co., 56 N. Y. 104; Pennsylvania Ins. 
Co. v. Park, ete. Co., 190 App. Div. 
888, 180 NYS 148 [aff,229-N. J. 631 
mem]; Goodrich’s App., 109 Pa, 523, 
2A 209. 

2. Vial v. Norwich Union #¥', Ins. 
Cos 25TH LIl. 355540100 « NE y929, 5 (44 
LRANS 317, AnnCas1914A 1141 [aff 
L2 TW AL v4 7. 


etc., 


| 168. 


3. Flint v. Westchester F. Ins. 
Co., 207 Mass. 337, 938 NE. 646., - 
4 Cal.—Whitney Vv. American 


Ins, Co., 127 Cal. 464, 59 P 897; Whit- 
ney v. American Ins. Co., 6 Cal. Un- 
rep./ Gas. 220) 56; P50. 

Ky.—People’s Mut, Assur. Fund v. 
Boesse, 92 Ky. 290, 17 SW 630, 13 
KyL 660. 

Minn.—Barnes v. Hekla F. Ins. Co., 
56 Minn. 38, 57 NW 314, 45 AmSR 
438. 


N. Y.—Excelsior F. Ins. Co. v. 
Liverpool Royal Ins. Co., 55 N. Y. 
343, 14 AmR, 271. 

N. C.—Shoaf v. Palatine Ins. Co., 
au N. C. 308, 87 SE 451, 80 AmSR 

Tenn.—Ruohs vy. Traders’ F. Ins. 
Co., 111 Tenn. 405, 78 SW 85, 102 
AmSR 790. 

Wis.—Johannes v. Phenix Ins. Co., 
66 Wis. 50, 27 NW 414, 57 AmR 248. 

5. Whitney v. American Ins, Co., 
127 Cal. 464, 59 P 897. 

6. Hoffman v. North British, etce., 
Ins. Co., 35 Misc. 40, 70 NYS 106. 

7 Ruohs v. Traders’ F. Ins. Co., 
a Tenn. 405, 78 SW 85, 102 AmSR 
F e Defenses to liability see infra 

9. Hunt v. New Hampshire Fire 
Underwriters’ Assoc., 68 N. H. 305, 
388 A 145, 73 AmSR 602, 38 LRA 514; 
London Assur. Corp. vy. Thompson, 
170 N. Y..94, 62 NE 1066 [aff 54 App. 
Div. 637, 67 NYS 1138]; Philadelphia 
Ins. Co. v. Washington Ins. Co., 23 
Paw 25 0; 

19. London Assur. Corp. v. Thomp- 
son; 170 N. Y. 94, 62 NE 1066 [aff 
DEAD. Div. 63%, OTeeN YS pad ese 
Philadelphia Ins. Co. vy. Washington 
Ins.) Co.,)23 Pa. 250: 

11. Commonwealth Ins. Co. v. 
Globe Mut. Ins. Co., 35 Pa. 475. 

12. See infra § 185. 

13. Royal Ins. Co. v. Caledonian 
Ins. Co., 20 Cal._A..504,,129. © 597: 

14. Royal Ins. Co. v. Caledonian 
Ins. Cosy (Cal.). 187 RP, 748, 

15,7 Pireman’s "Hund, Ins) ‘Conv. 
Agehen,mete:,* Hensel yCou 2. Cals A. 
690, 84 P 258; London Assur. Corp. 
VV... hompson,’ 70) 2Ne Yo. 94) 62) Nan 
1066 [aff 54 App. Div. 637, 67 NYS 
1138]; New York Bowery FE. Ins. Co. 


v. New York FE. Ins. Co., 17 Wend. 
CNEDY 809: 

16. Fireman’s Fund Ins. Co. v. 
Aachen,» ete, BH. yins. /Co;, 2° Cals A: 
690, 84 P 258. 

17. Fireman’s Fund Ins. Co. v. 
Aachen,)./etc,,. B.,. Ind. Co., 2. Cal, A, 


690, 84 P 253; Hagle Ins. Co. v. La- 
fayette Ins. Co., 9 Ind. 443; Exchange 
Mut. F. Ins. Co. v. Consolidated Mut. 
F. Ins. Co., 46 Pa. Super. 601. 


152 [26C.J.] 
necessarily follow that where the original insurer 
is lable the reinsurer is also liable.8 Whether or 
not the reinsurer is liable depends upon the terms 
of the contract of reinsurance,’ and the original 
insurer may waive conditions in the original policy 
without thereby releasing the reinsurer from lha- 
pility on its contract of reinsurance.” Fraudulent 
concealment or misrepresentation by the reinsured 
as to the nature of the risk will avoid the con- 
tract 24 notwithstanding the liability of the rein- 
sured to the original policyholder.?? The reinsurer 
may waive or be estopped to set up breach of con- 
dition 2° or mistake 24 as ground for avoiding the 
contract of reinsurance. A release of the lability 
of a reinsurer in ignorance of the fact that a loss 
has already occurred will be set aside.?® 

[§ 185] 2. Measure of Recovery. The liability 
of the reinsuring company is in general for all loss 
suffered by the reinsured company on account of 
the risks reinsured, up to the amount of reinsur- 
ance,**> and such lability may include costs and 
expenses of defending a suit by the reinsured com- 
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pany, for the purpose of determining its liability,” 
if the reinsurer has notice of the action.*® It is 
not necessary that the reinsured should first pay the 
loss to the original policyholder before proceeding 
against the-reinsurer,?? since the true measure of 
the reinsurer’s liability is not simply the amount 
which is in fact paid under the risk reinsured, but 
what it is bound under its policy to pay by reason 
of the loss;?° and-such liability is not affected by 
the insolvency of, the reinsured company or by its 
inability to fulfill its own contract with the original 
policyholder.*t And these rules apply even though 
the policy provides that the loss shall be payable 
pro rata at the same time and in the same manner 
as the reinsured.*2, Some authorities, however, have 
held that where the liability of the reinsured has 
been actually discharged by the payment of a less 
sum than that fixed in the original policy, the 
amount so paid is the measure of the reinsurer’s 
liability.6* Under the ‘‘pro rata’’ clause the re- 
insurer is liable only for such proportion of the loss 
as the amount of reinsurance bears to the amount 


18.‘ Fireman’s Fund Ins. Co. v. 
Aachen, iete, 4H.) Inst Co.,,/2 'Cal.: A. 
690, 84 P 258. 

19. Imperial F. Ins. Co. v. Home 
Ins. Co.,'68 Fed. 698, 15 CCA 609; 
Royal Ins. Co. v. Caledonian Ins. Co., 
20 Cal. A. 504, 129 P 597; Fireman’s 
Fund Ins. Co. v. Aachen, etc, F. Ins. 
Co., 2 Cal. A. 690, 84 P 253; Faneuil 
Hall Ins. Co. v. Liverpool, etce., Ins. 
Co., 153 Mass. 68, 26 NH 244, 10 LRA 
423; Manufacturers’ F. & M. Ins. Co. 
v. Western Assur. Co., 145 Mass. 419, 
14 NE 632; Jackson v. St. Paul F. & 
M. Ins. Co., 99 N. Y. 124, 1 NE 539; 
St. Nicholas Ins. Co. v. Merchants’ 
Mut. F. & M. Ins. Co., 83 N. Y. 604; 
Alker v. Rhoads, 73 App. Div. 158, 76 
NYS 808. 

20. Fire Ins. Assoc. v. Canada F. 
& M. Ins. Co., 2 Ont. 481. 

21. Fireman’s Fund Ins. Co v. 
Aachen, “etc; F.. Ins Go., 2 ‘Cal. A. 
690, 84 P 253; New York Bowery F. 
Ins. Co. v. New York F. Ins. Co., 17 
Wend. (N. Y.) 359; Canadian F.. Mar. 
Ins. Co. vy. Northern Ins. Co., 2 Ont. 
A, 373. 

[a] MTlustration. — Where maps 
and ratebooks on which a policy of 
reinsurance was based showed a 
warehouse and an elevator, and pre- 
scribed different rates of premium 
for property insured in such build- 
ings, a representation in the applica- 
tion for such reinsurance that the 
property insured was contained in the 
warehouse, which was entitled to the 
lower rate of insurance, when, in 
fact, it was in the elevator, was a 
material misrepresentation avoiding 
the policy. Fireman’s Fund Ins. Co, 
v. Aachen; etc:, EF: vins’ Co.; 2) ‘Cal. A. 
690, 84 P 258. 

22. Fireman’s Fund Ins. 
Aachen, ete, EF. Ins. -Co.; 
690, 84 P 253. 

23. Exchange Mut. F. Ins. Co. v. 
Consolidated Mut. F. Ins. Co., 46 Pa, 
Super. 601. 

[a] Tllustration.—Where at the 
time of issuing a contract of reinsur- 
ance, the reinsuring company knows 
that one of the conditions of the pol- 
icy is inconsistent with the facts, and 
the insured has been guilty of no 
fraud, the company is estopped from 
setting up the breach of such condi- 
tion. Exchange Mut. F. Ins. Co. v. 
Consolidated Mut. F. Ins. Co., 46 Pa. 
Super. 601. 

24. Scottish F. Ins. Co. v. Stuy- 
weeane ins: (Cos 16L aN. (Co 485 hows 
728. 

[a] Qlustration.—Where it ap- 
peared on the face of reinsurance pol- 
icies that a statement that the re- 
insured retained a risk of seven hun- 


Co.-' Vv. 
2 Cal. A. 


dred and fifty dollars on the same 
property was untrue, the reinsurers 
could not take advantage of the mis- 
take after loss, but would be treated 
as having waived the same. Scottish 
F. Ins. Co. v. Stuyvesant Ins. Co., 161 
N. C. 485, 76 SE 728. 

25. Traders’ Ins. Co. v. Aachen, 
ete,sy HendinsicCo., 150) Cal;,,317,0;. 89) P 
109, 8 LRANS 844. : 

{a] Ilustration—Where plaintiff 
reinsured part of its risk with de- 
fendant, and then, on defendant’s re- 
quest, placed such reinsurance with 
another, commencing on a certain 
day, on which day it returned to de- 
fendant its written obligation, but on 
the day previous, unknown to them, 
the insured property was burned, the 
release, not being made in contem- 
plation of a prior loss, was made un- 
der a mistake of fact, against which 
relief will be-granted. Traders’ Ins. 


Co. v. Aachen, ete, EF. Ins. Co., 
150 Cal. 370; 89 RP 109, 8° LRANS 
844, : 

26. Allemannia F. Ins. Co. Vv. 


Firemen’s Ins. Co., 209 U. S. 826, 28 
SCt 544, 52 L. ed. 815, 14 AnnCas 
948; Providence-Washington Ins. Co. 
y. Atlanta-Birmingham F. Ins. Co., 
166 Fed. 548; Hone v. Mutual Safety 
Ins. Co., 3 N. ¥.. Super. 137 [aff 2: N. 
Feat Fame Ins. Co.’s App., 83 Pa. 


[a] Where the liability of an un- 
incorporated association under a con- 
tract of insurance was limited to a 
specific sum to be paid out of a fund, 
by continuing to issue policies after 
the fund was exhausted the reinsur- 
ing association became bound to pro- 
vide such fund as contemplated in 
the contract of reinsurance. Burke 
v. Rhoads, 81 NYS 1045. 

27. New York Cent. Ins. Co. v. Na- 
tional Protection Ins. Co., 20 Barb. 
82] {rev on other grounds 14 N. Y. 


28. Faneuil Hall Ins. Co. v. Liver- 
pool, etc., Ins. Co., 153 Mass. 63, 26 
NE 244, 10 LRA 423. 

29. U. S.—Ailemannia F. Ins. Co. 
v. Firemen’s. Ins. Co., 209 Ul 'S. 326; 
28 SCt 544, 52 L. ed. 815, 14 AnnCas 
948 [aff 28 App. (D. C.) 330]. ° 

Ind.—Hagle Ins. Co. v. Lafayette 
Ins. Co., 9 Ind. 4438. 

Mo.—Gantt v. American Cent. Ins. 
Co.; 68 Mo. 503. 

N. Y.— Hone v. Mutual Safety Ins. 
Cons INS Y.."Super! A387, patty 2 Nees, 
235]; Blackstone v, Allemania F. Ins. 
Co., 4 Daly 299 [aff 56 N. Y. 104]. 

Pa.—Philadelphia Trust, etc., Ins. 
Co. v. Fame Ins. Co., 9 Phila, 292. 

30. U. S.—Allemannia F. Ins. Co. 
Vv... Miremen’s Ins Cos! 209 Ud Sie 6: 


| 237; 


28 SCt 544, 52 L. ed. $15, 14 AnnCas 
948 [aff 28 App. (D. C.) 330]; Provi- 
dence-Washington F. Ins. Co. y. At- 
lanta-Birmingham F. Ins. Co., 166 
Fed. 548; Ex p. Norwood, 18 F. Cas. 
No. 10,364, 3 Biss. 504; In re Re- 
public“ins.Co.; (20°F: 'Cas> Now lt, f@5, 

Ind.—Hagle Ins. Co. v. Lafayette 
Ins. Co., 9 Ind. 448. 

Mo.—Cass County v. Mercantile 
Town Mut. Ins. Co., 188 Mo. 1, 86 SW 
Gantt v. American Cent. Ins. Co., 
68 Mo. 503. 

N. Y.—Mutual Safety Ins. Co. v. 
Hone, 2 N. Y. 235 [aff 8 N. Y. Super. 
137]; Blackstone v. Allemania F. Ins, 
Co., 4 Daly 299 [aff 56 N. Y. 104]. 

N. C.—Scottish F. Ins. Co. v. Stuy- 
Heer Ins. Co., 161 N.C. 485, 76 SE 
* And see cases infra note 31. 

31. U. S.—Allemannia F. Ins. Co. 
v. Firemen’s Ins. Co., 209 U. S. 326, 
28 SCt 544, 52 L. ed. 815, 14 AnnCas 
948 [aff 28 App. (D. C.) 330]; Provi- 
dence-Washington F. Ins. Co. vy. At- 
lanta-Birmingham F. Ins. Co., 166 
Fed. 548; Cashau v. Northwestern 
Nat. Ins. Co. 5 F. Cas. No. 2,499, 5 
Biss. 476; Ex p. Norwood, 18 F. Cas. 
No. 10,864, 8 Biss. 504; In re Republic 
Ins. Co., 20 F. Cas. No. 11,705. 

Ind.—Eagle Ins. Co. v. Lafayette 
Ins. Co., 9 Ind. 443. 

Md.—Consolidated Real Est., ete., 
Co. v. Cashow, 41 Md. 59. 

N. H.— Hunt v. New Hampshire F. 
Underwriters’ Assoc., 68 N. H. 305, 
38 A 145, 73 AmSR 602, 38 LRA 514. 

N. Y.—Blackstone vy. Alemannia F. 
Ins. Co., 56 N. Y. 104; Hone v. Mutual 
Safety Ins. Co., 3) N. Y¥. Super. 137 
far 2. De ee cee v. Alle- 

nnian B.: Ins. Co. Dal S 
56 N. Y. 104). c ee i io 

Pa.—Philadelphia Trust, ete. Ins. 
Co. v. Fame Ins. Co., 9 Phila, 292. 

32. Allemannia F. Ins. Co. v. Fire- 
men’s Ins. Co., 209. U. S. 326, 28 SCt 
544,52 L. ed. 815, 14 AnnCas 948 Laff 
28 App. (D. C.) 380]; Cashau v. 
Northwestern Nat. Ins. Co., 5 F. Cas. 
No. 2,499, 5 Biss. 476; Consolidated 
Real Est., ete., Co. v. Cashow, 41 Md. 
59; Blackstone v. Alemannia F. Ins. 
Co., 56 N. Y. 104 [aff 4 Daly 299]. 

[a] Such a_ stipulation merely 
gives the reinsuring company the 
ponent’ of any, Goreuse the first in- 

rer may have. x p. Norwood,. 
pe es hte 3 Biss. 504; In ee 

public Ins. o., (20 5 
ranroes F. Cas. No. 

83. Illinois Mut. F. Ins. Co. 
Andes Ins. Co., 67 Tll. 362, 16 AmR 
620; Commercial Mut. Ins. Co. v. De- 
troit F. & M. Ins. Co., 38 Oh. St. 11 
43 AmR 4138. ' 


For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number, 
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of original insurance.34 The reinsurer is also liable 
under such clause for a pro rata share of adjust- 
ment expenses.*° But mere custom or construction 
will not be allowed to reduce an absolute liability 
provided for in the contract of reinsurance to pro 
rata lability.2° If the reinsurance is of one half 
the risk, and not pro rata, and the liability of the 
reinsured is reduced to less than half of the original 
risk insured, the reinsurer is relieved from further 
‘jiability.47 An authorized agent of the reinsurer 
may waive a provision in the reinsurance contract 
that the reinsurer shall not be liable to exceed in 
any case the amount of the risk retained by the 
original insurer.°§ 

{§ 186] G. Proofs and Adjustment of Loss. 
‘Where the reinsuring company assumes the entire 
risk and liability of the company reinsured, proofs 
of loss by the original insured may be made to the 
reinsuring company.®® If the contract is one of re- 
insurance proper, without special conditions as to 
proofs of loss other than as usually found in insur- 
ance policies, the reinsured must make proofs of 
loss to the reinsurer,*® and it is generally suffi- 
cient if the reinsured transmits the notice and 
proofs given to it by the original policyholder.*1 
There are usually provisions in the policy of rein- 
surance as to the proofs to be furnished,*? but the 
requirement of preliminary proofs is dispensed with 
where such policy provides that it shall be subject 
to the same risks, valuations, conditions and mode 


of settlement as are or may be adopted or assumed. 


by the reinsured.*® Failure of the reinsurer to ob- 
ject to the form or substance of copies of proofs 
of loss furnished by the company is a waiver of the 
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objection that they were not furnished in time.** 

[§ 187] H. Actions on Contracts. A limitation 
in the reinsurance contract of the time for bringing 
the suit is binding on the parties, and is not 
waived by an added provision that the policy is 
subject to the same risks, conditions, and mode 
of settlement as are or may be adopted by the 
reinsured company, the loss to be paid at the same 
time.*® An action upon a policy of reinsurance 
is not, however, barred by the limitation period 
fixed in the original policy for bringing suit against 
the first insurer.47 But if it were otherwise, the 
loss within such a stipulation would be that which 
acerues to the reinsured when it makes payment 
to discharge its liability.4S The rules of practice 
in actions on original fire insurance policies *® are 
in general applicable to actions on contracts of re- 
insurance.*° Plaintiff must show that a valid claim 
exists against him,®! and the proof of loss must be 
confined to the identical property covered by the 
contract of reinsurance? The reinsurer may make 
the same defenses as against the liability for the 
loss reinsured as the original insurer may make 
against the original insured.5* And the companies 
may agree that one of them may make a defense 
for both, the costs to be prorated.5+ If the com- 
pany thus undertaking the defense afterward com- 
promises without the consent of the other, there can 
be no recovery trom it of the proportion which 
should have been paid by the other in the event of 
judgment being rendered.*> But where such an 
arrangement makes the original insurer merely the 
agent of the reinsurer for the purpose of making 
defense, the original insurer may compromise its 


34. Consolidated Real Est., etc., 
Co. v. Cashow, 41 Md. 59; Home Ins. 
Co, vy. Continental Ins. Co., 180 N. Y. 
389, 73 NE 65, 105 AmSR 772 [aff 89 
App. Div. 1, 85 NYS 262]; Jackson v. 
St,oPaul BY: & Mi Ins.,..Coi,- 99 sN. wy. 
224,29 ONE 15391 o:fafi 3835) Hun’ - 60); 
Blaekstone v. Alemannia F. Ins. Co., 
56 N. Y. 104 [aff 4 Daly 299]; Alker 
v. Rhoads, 73 App. Div. 158, 76 NYS 
808, 38 NYCivProc 122; Norwood v. 
Resolute F. Ins. Co., 36 N. Y. Super. 
552, 47 HowPr 43; Royal Ins. Co. v. 
Vanderbilt Ins. Co., 102 Tenn. 264, 52 
Sw 168. 

[a] Thus where the amount of 
original insurance is ten thousand 
dollars and the reinsurance is five 
thousand dollars, the insurer is liable 
for one half of the loss, and where 
the original insurance is subsequent- 
ly reduced to two thousand dollars 
the insurer does not thereby become 
liable for the whole amount of any 
loss. Home Ins. Co. v. Continental 
Ins. Co., 180 N. Y. 389, 73 NE 65, 105 
AmSR 1772 [aff 89 App. Div. 1, 85 
NYS 262]. 

85. State Ins: Co. v. Associated 
Manufacturers’ Mut. F. Ins. Corp., 
174 N. Y. 541, 66 NE 1110; State Ins. 
Co. v. Associated Mfrs’ Mut. F. Ins. 
Corp., 70 App. Div. 69, 74 NYS 1038 


[aff 174 N. Y. 541 mem, 66 NE 1110 
mem]. 

36. Mutual Safety Ins. Co. Vv. 
Hone, 2 N. Y. 235 [aff 3 N. Y. Super. 
137}. 

37. Home Ins. Co. v. Continental 


Ins. Co., 62 App. Div. 63, 70 NYS 824. 

38. Northern Ins. Co. v. Asso- 
ciated Mfrs’ Mut. F. Ins. Corp., 97 
App Div. 634, 90 NYS 14. 

39. Whitney v. American Ins, Co., 
127 Cal. 464, 59 P3897. 

40. Yonkers, etc., F. Ins. Co. v. 
Hoffman F. Ins, Co., 29 N. Y. Super. 
316. 

41. 
v. New’ York F. Ins. Co., 
UN. Y.) 259. ’ 

42. See cases infra this note. 

[a] Construction and operation of 


New York Bowery F. Ins. Co. 
17 Wend. 


provisions.—(1) Such provision does 
not require prepayment of loss by 
reinsured as condition of reinsurer’s 
liability. Allemannia F. Ins. Co. v. 
Firemen’s Ins. Co., 209 U. S. 326, 28 
SCt 544, 52 L. ed. 815, 14 AnnCas 948 
fafie28% Apprat DiC.) 3301 AL 
requirement that the reinsured give 
notice and render an account of the 
loss and so on means that there be 
a notice and schedule served within 
a reasonable time under the circum- 


stances. Cashau v. Northwestern 
Nat. Ins. Co, 5°F. Cas. No. 2,499, 5 
Biss. 476. 


43. Consolidated Real HEst., etc., 
Co. v. Cashow, 41 Md. 59. 

44. Ex p. Norwood, 18 F. Cas. No. 
10,364, 3 Biss. 504. 

45. Atlas Mut. Ins. Co. v. Down- 
ing, 12 Pa. Super: 305; Victoria- 
Montreal F. Ins. Co. v. Home Ins. Co., 
35 Can. S. C. 208. 

46. Atlas Mut. Ins. Co. v. Down- 
ing, 12 Pa. Super. 3805; Victoria- 
Montreal F. Ins. Co. v. Home Ins, Co., 
35 Can. ‘S. C. 208. 

47. Faneuil Hall Ins, Co..v. Liver- 
pool, etc., Ins. Co., 153 Mass. 63, 26 
NE 244, 10 LRA 428; Jackson v. St. 
Paul F. & M. Ins. Co., 99 N. Y. 124, 
1 NE 539; Alker v. Rhoads, 73 App. 
Div. 158, 76 NYS 808, 33 NYCivProc 
122; Royal Ins. Co. v. Vanderbilt Ins, 
Co., 102 Tenn. 264, 52 SW 168. 

48. Royal Ins. Co. v. Vanderbilt 
Ins. Co., 102 Tenn. 264, 52 SW 168. 

49. See infra §§ 637-796. 

50. Ga.—Delaware Ins. Co. v. 
Pennsylvania F. Ins. Co., 126 Ga. 380, 
55 SE 330, 7 AnnCas 1134. 

Tll.—Miller v. Assureds’ Nat. Mut. 
F. Ins. Co., 184 Ill. A. 271 [aff 264 
Ill. 380, 106 NE 203]. 

Minn.—Northwestern F. & M. Ins. 
Co. v. Connecticut F. Ins. Co., 105 
Minn, 483, 117 NW 825. 

N. Y.—Globe, etc. F. Ins. Co. v. 
London Mut. F. Ins. Co., 185 App. 
Div. 366, 173 NYS 221. 

Pa.—Delaware Underwriters West 
Chester F. Ins. Co. v. National Union 
F. Ins. Co., 60 Pa. Super. 325. 


[a] Pleading.—(1) Petition held 
sufficient to show that contract: of 
reinsurance was signed. Delaware 
Ins, Co. v. Pennsylvania F. Ins. Co., 
126 Ga. 380, 55 SE 330, 7 AnnCas 
1134. (2) Plea of failure of con- 
sideration held demurrable. Miller 
v. Assureds’ Nat. Mut. F. Ins. Co., 
184 Dll. A. 271 [aff 264)111.°380, 106 
NE 203]. 

[b] Pleading cancellation of con- 
tract.—(1) Cancellation by agree- 
ment cannot be shown under a gen- 
eral denial. Globe, ete, F. Ins. Co. 
v. London Mut. F. Ins. Co., 185 App. 
Div. 306, UTS SeMhY S& 221) 2¢2) dinian 
action on a contract of reinsurance 
giving to defendant the right to can- 
cel “any individual risk for cause,” 
an affidavit of defense is insufficient 
which merely avers that defendant 
had canceled the individual risk in 
question “for cause.” Delaware Un- 
derwriters West Chester F. Ins. Co. 
vy. National: Union F. Ins. Co., 60 Pa. 
Super. 325. 

[c] Sufficiency of evidence.—(1) 
To show cancellation of contract. 
Manchester F. Assur. Co. v. State 
Ins: Go., 91 Ill A. 609. (2) .To- show 
modification of contract. Northwest- 
ern F. & M. Ins. Co. v. Connecticut 
Sone Co., 105 Minn. 483, 117 NW 

[d] Questions for jury.—Ex- 
change Mut. F. Ins. Co. v. Mutual F. 
Ins. Co., 59 Pa. Super. 240. 

51. Scottish F. Ins. Co. v. Stuy- 
vesant Ins. Co.,.161.N. C. 485, 76 SH 
728. 
52. Scottish FB. Ins. Co. v. Stuy- 
vesant Ins. Co., 161 N. C. 485, 76 SE 
728. 

53. Eagle Ins. Co. v. Lafayette 
Ins. Co., 9 Ind. 443; Gantt v. Ameri- 
can Cent. Ins. Co., 68 Mo. 503; Strong 


v. Phoenix Ins. Co.,. 62 Mo. 289, 21 

AmR 147. 

ergo See cases infra notes. 55, 
55. Commercial Union Assur. Co. 

v. American Cent. Ins. Co., 68 Cal. 

4307199 Pi 71.2¢ 
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liability as it might have done had no agency been 
created.2> The reinsurer cannot buy up claims 
against the reinsured and use them by way of set- 
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off against its liability on the policy of reinsur- 
ance.°? 


XV. AVOIDANCE OF POLICY FOR MISREPRESENTATION, FRAUD, OR BREACH OF WAR- 
RANTY OR CONDITION PRECEDENT 


[§ 188] A. In General—l. Misrepresentations 
—a. Nature and Effect Generally. A representa- 
tion in conn'ection with fire insurance is a verbal or 
written statement made by insured to insurer, be- 
fore the subscription of the policy, as to the ex- 
istence of some fact or state of facts tending to 
induce insurer more readily to assume the risk, by 
diminishing the estimate he would otherwise have 
formed of it.68 As indicated in such definition a 
representation is collateral to and precedes the con- 
tract of insurance,®® thereby differing from a war- 
ranty, which is a part of the contract.6° A misrep- 
resentation is the statement of something as a fact 
which is untrue in fact, which insured states, know- 
ing it to be untrue, with intent to deceive insurer, or 
which he states positively as true without knowing 
it to be true and which has a’ tendency to mislead, 
such fact in either case being material to the risk.®* 
The effect of such misrepresentation is generally 
to avoid the policy;®? although if a representation 
partly fails, but is true and is complied with so 
far as essential to the risk insured against, the 
policy remains in foree.°? Where the application 
for a policy is not made by insured or some agent 


56. Consolidated Real Hst., ete., 
Co. v. Cashow, 41. Md. 59; Gantt v. 


authorized to act for him, misstatements therein 
will not avoid the policy,®* and this rule has been 
held to apply where insured signs the application 
without reading, it.°* If, however, the representa- 
tion is made by an agent acting under the author- 
ity of insured, for the purpose of securing insur- 
ance, it will be binding upon insured.°® Where a 
person applies to an agent for insurance in a 
designated company, and without his consent the 
application is so changed as to make it an applica- 
tion to a different company, which issues a policy 
varying in several respects from the application, 
insured, although he accepts the policy, is not 
bound by the representations contained in the ap- 
plication.®* 

[§ 189] b. Falsity and Knowledge Thereof by 
Insured. A representation relied upon as avoiding 
the policy must be false in a substantial and ma- 
terial respect.° While it has been laid down as a 
general rule that the misrepresentation must be 
fraudulent and that misstatements or omissions not 
made with intent to deceive will not defeat the 
policy,®® it would seem that such rule should be 
limited to cases where the representation is of some 


Cush. 342, 53 AmD.-44; Davenport v. | Washington Ins. Co., 182 Pa. 64, 37 
New England Mut. 6 


Le NS ae Or, A 909; Lennox vy. Greenwich Ins. Co. 


American Cent. Ins. Co., 68 Mo. 508. 4 


57. In re Cleveland Ins. Co., 22 
Fed. 200. 
58. Commonwealth’s Ins. Co. v 


Monninger, 18 Ind. 352; A%tna Ins. 
Co. v. Grube, 6 Minn. 82 [quot An- 
gell Ins. § 147]; Pierce v. Empire Ins. 
Co,, 62 Barb. (N. Y.) 636; Hartford 
Protection Ins. Co. v. Harmer, Z Oh. 
St. 452, 59 AmD 684. To same effect 
Farmers Ins., etc., Co. v. Snyder, 16 
Wend. (N. Y.) 481, 30 AmD 118; By- 
ers v. Farmers’ Ins. Co., 35 Oh. St. 
606, 35 AmR 6238. 

59. Ark.—Capital F. Ins. 
King, 82 Ark. 400, 102 SW 194, 

Ind.—Commonwealth’s Ins. Co. v. 
Monninger, 18 Ind. 352. 

Me.—Williams v. New England 
Mut. F. Ins. Co., 31 Me. 219. 

‘Minn.—A“tna Ins, Co. v. Grube, 6 
Minn. 82. 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

Nebr.—tna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. Y.—Donley v. Glens Falls Ins. 
Co., 184 N. Y. 107, 76 NE 914, 6 Ann 
Cas 81; Farmers’ Ins, etc, Co. v. 
Snyder, 16 Wend. 481, 30 AmD 118 
[aff 18 Wend. 92]. 

Or.—Chrisman vy. State Ins. Co., 16 
Or. 283, 18 P 466. 

Pa.—Lennox v. Greenwich Ins, Co., 
9 Pa. Super. 171. 

Wash.—Miller v. Commercial Union 
Assur.’ Co.; ‘69 Wash. 629, 125 PB 782. 

60. See infra § 197. 

61. Daniels v. Hudson River F. 
Ins. =:Co.3,; 12 Cushy |\(Mass:)". 4116) ° 59 
AmD 192; Clark v. Union Mut. F. 
Ins’Co.,) 40° N.. . 333) 77 7AmDi 720. 

62. U. S.—WNicoll v. American Ins. 
Co., 18 F. Cas. No. 10,259, 3 Woodb. & 
M. 529. 

Cal.—Parrish v. Rosebud Min., etc., 
C0571 20, Cal. 635, (14 P 312" 

Ili.-—Kingston Mut. County F,, 
ote Ins. Co. v. Olmstead, 68 Ill. A. 

Ky.—Germania L. Ins. Co. v. Rud- 
wig, 3 Kyl 712, 

Mass.—Hayward v. New England 
Mut... Ins: Co., 10 Cush. 444; Clark 
v. New England Mut. F. Ins. Co., 6 


Cony ve 


Cush. 340. . 

Mich.—Cronin v. Philadelphia Fire 
Assoc., 112 Mich. 106, 70 NW 448. 

N. Y.—Wall v. Howard Ins. Co., 14 
Barb. 883; Evans v. Columbia F. Ins. 
Co., 40 Mise. 316, 81 NYS 933; Harris 
v. St. Paul F. & M. Ins, Co., 126 NYS 
118. 

Oh.—Howell v. Cincinnati Ins. Co., 
7 Oh. 276. 

Wis.—Ryan v. Springfield F. & M. 
Ins. Co., 46 Wis. 671, 1 NW 426, 429. 

Can.—Western Assur. Cv. v. Har- 
rison, 33 Can. S. C. 473. 

Ont.—Kniseley v. British-America 
Assur. Co., 32 Ont. 376; Wilby v. 
Standard Ins. Co., 3 Ont. 115; Red- 
ford v. Mutual F. Ins. Co., 38 U. C. 
Q. B. 538. 

Sask.—Parsons vy. Alberta-Canadian 


Ins. Co., 2 Sask. L. 76, 10 WklyLR 
161. 
63. Burge v. Greenwich Ins. Co., 


106 Mo. A, 244, 80 SW 342. 

64. Ill—Lycoming F. Ins. Co. v. 
Jackson, 83 Ill. 302, 26 AmR 3886. 

Md.—Harmony F., etc., Ins. Co. v. 
Hazlehurst, 30 Md. 380. 

Mass.—Denny v. Conway Stock, 
ete., FE. Ins. Co., 138 Gray 492. 

Mo.—Thomas v. Lebanon Town 
Mut. F. Ins. Co., 78 Mo. A. 268. 

N. Y.—McNally v. Pheenix Ins. Co., 
1387 N.Y.) 389, 33 NE 475 [rev 16 
NYS 696]; Chase v. Hamilton Mut. 
Ins. Co., 22 Barb. 527 [rev on other 
grounds 20 N. Y. 52]; Landers v. 
Watertown F. Ins. Co., 6 NYSt 168. 

65. Warner v. Dirigo Mut. F. Ins. 
Co.;° 111. Me. 590; 90, 1A 7063, Gonti- 
nental F. Ins. Co. v. Whitaker, (Sup.) 
79 SW 119. 

66. U. S—Hamblet v. City Ins. 
Co., 36 Fed. 118; Carpenter v. Ameri- 
can Ins..Coi," 5) Wo Gas. Nov 22,428, al 
Story 57; Nicoll v. American Ins. Co., 
a Cas. No. 10,259, 3 Woodb. & M. 

©al.—Parrish v. Rosebud Min., etc., 
Co:, 7.Cal Wnrep. Cass 117,471 PB 694s 

Ill. Fame Ins. Co. v. Mann, 4 Ill. 
A. 485. 

N. Y.—Armour v. Transatlantic F. 
Ins y Co pwoO UN e142 50% 


Pa.—Freedman v. Providence 


2 Pa. Super. 431. 

Ont.—Sowden v. Standard Ins. Co., 
44 UC. .@: ces 95s 

Sask.—Parsons vy. Alberta-Canadian 


Hee Co., 2 Sask. L. 76, 10 WestLR 
67. Cleavenger v. Franklin F. Ins. 


Co., 47 W. Va. 595, 35 SE 998. 

68. U.S.—New York Fidelity, ete., 
Co. v. Alpert, 67 Fed. 460, 14 CCA 
474; Higgie v. American Lloyds, 14 


Bed. -143, 11. Biss./ 1395; Nicoll .iv. 

American, Ins. -Co., 78) BF.) Cas. No: 

10,259, 3 Woodb. & M. 529. 
Ark.—Liverpool, ete. Ins. Co. v. 


Payton, 128 Ark. 528, 194 SW 503. 

Conn.—Glendale Woolen Co. v. Pro- 
bein Ins. Co., 21:Conn. 19, 54 AmD 

Ky.—North British Mercantile Ins. 
Co. v. Union Stock Yards Co., 120 Ky. 
465, 87 SW.-285, 27 KyL 852. 

Mass.— Ring v. Phenix Assur Co., 
145 Mass. 426, 14 NE 525; Campbell 
v. New England Mut. L. Ins. Co., 98 
Mass. 381; Houghton v. Manufaet 
turers’ Mut. F. Ins. Co., 8 Mete. 114, 
41 AmD 489, 

Minn,—Price v. Phoenix. Mut. L. 
Ins. Co., 17 Minn. 497, 10 AmR 166; 
Newman v. Springfield F. & M. Ins. 
Conde Minn’ sb23% 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

Nebr.—/Ktna Ins, Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. Y.—Farmers’ Ins., ete., Co. v: 
Snyder, 16 Wend. 481, 30 AmD 118. 

Oh.—Hartford Protective Ins. Co. 
ee 2 Oh. St. 452, 59 AmD 

Pa.—Lennox v. Greenwich ins. Co., 
9 Pa. Super. 171. 

Ont.—Eacrett v. Perth Mut. F. Ins. 
Co., 2 OntWR 1011. 

69. U. S.—Fisher y. Crescent Ins. 
Co., 33 Fed. 544, 

Ill.—Tarpey v. Security Trust Co., 
80 Ill. A. 378. 

Ky.—Dwelling House Ins. 
Freeman, 10 KyL 496. 

La.—Allen v. Lafayette Ins. Co., 34 
La. Ann. 763. 

Mass.—Daniels v. Hudson River F, 
Ins. Co., 12 Cush. 416, 59 AmD 192; 


Cousv- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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immaterial fact, not inducing insurer to enter into the 
contract,’ since it is well settled that if the repre- 
sentations are as to a material fact and they are 
relied on by insurer in entering into the contract 
the policy is invalid, although there is no intent 
In any event a representation made 
with knowledge of its falsity raises a presumption 
of an intent to deceive,’? and such presumption is 
not overcome by the unsupported declaration of in- 
sured that no such intent existed in his mind at 
the time.7* Even where the policy does not provide 
that it shall be voidable for misrepresentation, it 
has been held that irrespective of any fraudulent 


to deceive.” 


Houghton vy. Manufacturers’ Mut. F. 
Ins. Co., 8 Metc. 114, 41 AmD 489. 

Mich.—Walker vy. Western Under- 
writers’ Assoc., 142 Mich. 162, 105 
NW 597. 

Minn.—Newman y. Springfield F. & 
Wi ENS. CO.,. Ae Minn, 1.23. 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

Mo.—Summers v. Metropolitan L. 
Ins. Co., 90 Mo. A. 691. 

N. H.—Campbell v. Merchants’, 
etc., Mut. F. Ins.\Co., 37 N.' EL 35, 72 
AmD 324 (statutory provision). 

Oh.—Farmers’ Mut. F., ete, 
Co. v. Ward, 24-Oh. Cir. Ct. 156. 

Or.—Waller v. New York City Ins. 
Co., 84 Or. 284, 164 P 959, AnnCas 
1918C 139. 

Pa.—Imperial F. Ins. Co, v. Mur- 
ray, 73 Pa. 13. 

Tex.—Pheenix Ins. Co. 

(Ciy. A.) 41 SW 519. 

Va.—Continental Ins. Co. v. Kasey, 
25 Gratt. (66 Va.) 268, 18 AmR 681. 

Wis.—Mechler v. Phenix Ins. Co., 
-88 Wis. 665; Wright v. Hartford F. 
Ins. Co., 36 Wis. 522. 

Ont.—Fritzley v. Germania Farm- 
ers; ) tut... FX. , Ins, Co.,- 29 -Ont:._L. 49, 
14 OntWR 18; Lyon v. Stadacona Ins. 
Cozy44 0. Cx.Q.. BB. 472;.,.earsons. Vv. 
Standards Ins: Co., 43 (U0. CQ! WBs1603; 
Redford v. Mutual F. Ins. Co., 38 U. 


Ins. 


v. Swann, 


CAO MB. 538; 

Overvaluation of property see 
infra § 206. 

70. White v. Home Mut. Ins. As- 


soc., (Iowa) 179 NW 315; Allen v. 
Lafayette Ins. Co., 34 La. Ann. 763; 
Armour v. Transatlantic F. Ins. Co., 
90° N. Y.: 450° [aff 47 N.. Y.. Super. 
352]; Continental Ins. Co. v. Kasey, 
25 Gratt. (66 Va.) 268, 18 AmR 681. 

{a] An immaterial misrepresenta- 
tion, when not made in reply to a 
specific inquiry, and not made with 
fraudulent intent, and not influencing 
insurer, will not impair a contract of 
fire insurance. Armour v. Trans- 
Atlantic F. Ins. Co., 90 N. Y. 450 [aff 
47. N. Y. Super. 352]. 

71. U.. S.—Carrollton -Furniture 
Mfg. Co. v. American Credit Indemn. 
Co., 115 Fed. 77, 52 CCA 671 [aff 124 
Fed. 25, 59 CCA 545]; Carpenter v. 
American Ins. Co., 5 F. Cas. No. 2,428, 
1 Story 57. 

Ky.—North British Mercantile Ins. 
Co. v. Union Stock Yards Co., 120 Ky. 
465, 87 SW 285, 27 KyL 852. 

Me.—Dennison vy. Thomaston Mut. 
Ins. Co., 20 Me. 125, 37 AmD 42. 

Mass.—Wilbur v. Bowditch Mut. F. 
Ins. Co., 10 Cush. 446; Bryant v. 
Ocean Ins. Co., 22 Pick. 200; Stetson 
v. Massachusetts Mut. F. Ins. Co., 4 
Mass. 330, 3 AmD 217. 

Mo.—Smith v. American Auto, Ins. 
Co., 188 Mo. A. 297, 175 SW 113; Dig- 
by v. American Cent. Ins. Co., 3 Mo. 
A. 603 mem. 2 

N. Y.—Armour v. Transatlantic F. 
uIns-Co., 90 N. Y. 450 [aff 47.N. Y. 
Super. 352]; Evans v. Columbia F. 
Ins. Co., 40 Misc. 316, 81 NYS 933. 

Oh.—Byers v. Farmers’ Ins. Co., 35 
Oh. St. 606, 35 AmR 623, 

Pa.—Melvin v. Insurance Co. of 
North America, 2 LuzLegReg 219. 

Va.—Lynchburg F. Ins. Co. v. 
West, 76 Va. 575, 44 AmR 177. 

fa] If the risk is greater than it 


FIRE INSURANCE 


poliey.7 


[§ 190] «. 


would have been if a representation 
had been true, a misrepresentation, 
although honestly made, will avoid a 
policy of fire insurance. Armour v. 
Transatlantic EF. Ins. Co., 90° N.Y. 
450 [aff 47 N. Y. Super. 352]. 

[b] False answers to questions or 
false voluntary statements by in- 
sured, if material to the risk, will 
avoid a policy, irrespective of in- 
sured’s knowledge or fraud. Niagara 
F. Ins. Co. v. Layne, 162 Ky. 665, 172 
SW 1090. 

72. \ Day. iv. St. Paul H.&. M. Ins. 
Co., (Wash.) 189 P 95. 

73. Day v. St. Paul F. & M. Ins. 
Cos, (CWiaish)) 189, P95: 

74. Evans v. Columbia F. Ins. Co., 
40 Mise. 316, 81 NYS 933. 

75. U. S.—Clason v. Smith, 5 F. 
Cas. No. 2,868, 3 Wash. C. C. 156. 

Me.—Dennison v. Thomaston Mut. 
Ins. Co., 20 Me. 125, 837 AmD 42. 

Mass.—-Wood vy. Firemen’s F. Ins. 
Co., 126 Mass. 316. 

N. C.—Dupree v. Virginia Home 
InsiCos -92eNe Owed 7, 

Oh.—Hunter y. International Fra- 
ternal Alliance, 7 OhS&CP 239, 5 Oh 
INP) 35. 

Pa.—Cumberland Valley Mut. Pro- 
tection Co. v. Schell, 29 Pa. 31. 

Ont.—Redford v. Mutual F. Ins. 
Coyne SoU, CaO). SEB ab 382 

76. Security Trust Co. vy. Tarpey, 
182 fll. 52, 54 NE 1041; Tarpey v. 
Security Trust Co., 80 Ill. A. 378 [aff 
182 Ill. 52, 54 NE 10]; Hartford F. 
Ins. Co. v. Magee, 47 Ill. A. 367; Allen 
v. Lafayette Ins. Co., 34 La. Ann. 
763; Shannon v. Gore Dist. Mut. F. 
Tos. Co. 377U. C#O7B.3800 And see 
cases supra § 388. 

77. Question of law or fact see 
intra $s’ U7 1: 

7714. See infra § 198. 

, U. S.—Maryland Ins. Co. v. 
Ruden, 6 Cranch 338, 3 L. ed. 242; 
Livingston v. Maryland Ins. Co., 6 
Cranch 274, 3 L. ed. 222; Hodgson v. 
Alexandria “Mar. Ins: Co., -5°-Cranch 
100, 3 _L. ed. 48; Carrollton Furniture 
Mfg. Co. v. American Credit Indemn. 
Co., 115 Fed. 77, 52 CCA 671 [aff 124 
Wed. 25.9"592 CCA 264573 * Clason ‘v. 
Smith, 5 F. Cas. No. 2,868, 3 Wash. 
CY CHLSG: 

Ark.—Capital F. Ins. Co. v. King, 
82 Ark. 400, 102 SW 194. 

Colo.—National Mut. F. Ins. Co. v. 
Dunean, 44 Colo. 472, 98 P 634, 20 
LRANS 340. 

D. C.—Mallery v. Frye, 21 App. 105. 

Ga.—Mobile F. Dept. Ins. Co. v. 
Coleman, 58 Ga. 251. 

Tll.— National FF. Ins. Co. v.' Three 
States Lumber Co., 119 Ill. A. 67 [aff 
217 Ill. 115, 75 NE 450, 108 AmSR 
209s 

Ind.—Commonwealth Ins. Co. v. 
Monninger, 18 Ind. 352; Germania F. 
Ins. Co. v. Deckard, 3 Ind. A. 361, 28 
NE 868. 

Ky.—Kentucky Mut. 
Harrison, 7 KyL 48. 

Me.—Witherell v. Maine Ins. 
49 Me. 200. 

Md.— British, ete., Mar. Ins. Co. v. 
Cummings, 113 Md. 350, 76 A 571. 

Mass.—Manly v. United M. & F. 
Ins. Co., 9 Mass. 85, 6 AmD 40. 

Minn.—Newman v. Springfield F. & 
M. Ins. Co., 17 Minn. 123; Adtna Ins. 
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intent there is an implied condition in every policy 
that material representations of fact by insured de 
hors the written contract are true? 
statements given as a matter of opinion or belief 
will not, it has been frequently held, invalidate the 
Misrepresentations made with fraudulent 
intent to deceive will, of course, avoid the policy.’¢ 
Materiality.“” 
as distinguished from a warranty ™*” must be with 
reference to a matter material to the risk,’® and it is 
a general rule that whatever would affect the rate of 
premium or influence insurer in accepting or re- 
jecting the risk is material.’9 


Incorrect 


A misrepresentation 


1 


It is the materiality 


Co. v. Grube, 6 Minn. 82. 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

Mo.—Schroeder v. Stock, etc., Ins. 
Co., 46 Mo. 174; Burge v. Greenwich 
Ins. Co., 106 Mo. A. 244, 80 SW 342; 
Ritchey v. Home Ins. Co., 104 Mo. A. 
146, 78 SW 341. 

Nebr.—A®Stna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. H.—Boardman v. New Hamp- 
shire Mut. F. Ins. Co., 20 N. H. 551. 

N. J.—Dewees v. Manhattan Ins. 
Co., 34 .N. J. L. 244. 

N. Y.—Donley v. Glens Falls Ins. 
Co., 184 N. Y. 107, 76 NE 914, 6 Ann 
Cas 81; Le Roy v. Market F. Ins. Co., 
39 N. Y: 90; New York v. Brooklyn 
F. Ins. Co., 3 Abb. Dec. 251, 4 Keyes 
465 [aff 41 Barb. 231]; Hirsch v. 
Fidelitas Societe Anonyome D’Assur- 
ances, etc., 50 Misc. 582, 99 NYS 517; 
Farmers’ Ins., etc., Co. v. Snyder, 16 
Wend. 481, 30 AmD 118; Jefferson 
Ins. Co. v. Cotheal, 7 Wend. 72, 22 
AmD 567. 

Oh.—Byers v. Farmers’ Ins. Co., 35 
Oh. St. 606, 35 AmR 628. 

Or.—Waller v. New York City Ins. 
Co., 84 Or. 284, 164 P 959, AnnCas 
1918C 139; Chrisman vy. State Ins. Co., 
16 Or. 283, 18 P 466. 

Tex.—Liverpool, ete, Ins. Co. 
Stern, (Civ. A.) 29 SW 678. 

Vt.—Mosley v. Vermont Mut. F. 
Ins: (Coy 55 iVit, 142; 

Va.—Lynchburg F. Ins. 
West, 76 Va. 575, 44 AmR 177. 

Wash.—Miller v. Commercial Union 
Assur. Co., 69 Wash. 529, 125 P 782. 

Can.—Western Assur. Co. v. Harri- 
son,’ 33 Can. S. C. 473 [allowing app 
35 N. S. 488, on ground that misrep- 
resentation was material]; North 


Vv. 


Comme Vs 


British, ete., Ins. Co. v. McLellan, 21 


Can?-S) Cie288: 

Alta.—Whitney v. Great Northern 
Ins: Co.,.810' AltacL. 292, 301 [eit Cye, 
per Beck, J.]. 

Ont.—Anglo-American F. Ins. Co. v. 
Hendry, 48 Can. S.C.577, 15 DomLR 
832; Fritzley v. Germania Farmers’ 
Mut. F. Ins. Co., 19 Ont. L. 49, 14 Ont 
WR 18; Stott v. London, ete. F. Ins. 
Co., 21 Ont. 312; Reddick v. Saugeen 
Mut. F. Ins. Co., 14 Ont. 506; Goring 
v. London Mut. F. Ins. Co., 10 Ont. 
236; Royal Ins. Co. v. Byers, 9 Ont. 
120; Reddick v. Saugeen Mut. F. Ins. 
Co., 15 Ont. A. 363; Canada F. Mar. 
Ins. Co. v. Northern Ins. Co., 2 Ont. 
A. 373; Campbell v. Victoria Mut. F. 
Ins. Co., 45 U. C. Q. B. 412; Nicholson 
y. Phenix’ Ins: Cot; > 45 sUscCn@B. 
859; Kerr v. Hastings Mut. EF. Ins. 
Co. AAISU NC @aAB® 2 lila 

79. U. S.—Clark v. Manufacturers 
Ins. Co., 8 How. 235,°12 L. ed. 1061; 
Columbia Ins. Co. v. Lawrence, 10 
Pet. 507, 9 L. ed. 512. 

Mass.—Draper v. Charter Oak F. 
Ins. Co., 2 Allen 569. 

Minn.—Newman v. Springfield F. & 
M. Ins. Co., 17 Minn. 123. 

Mo.—Moore v. Atlantic Mut. Ins. 
Co., 56 Mo. 348; Boggs v. American 
Ins. Co., 30 Mo. 63; Farber v. Ameri- 
ean Auto. Ins. Co., 191 Mo: A.. 307, 
177 SW 675; Smith v. American Auto. 
Ins. Co., 188 Mo. A. 297,,.175 SW 1138. 

N. H.—Clark v. Union Mut. F. Ins. 
Co. 40EN Heroes, team De 2a 

N. Y.—Armour vy. Transatlantic F. 
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of the misrepresentation as to the making of the 
contract, and not its materiality as shown by a sub- 
sequent loss, which is to be considered in determin- 
ing the validity of the contract.8° “Representations 
may be made material by the stipulations of the 
policy so that the question of materiality will not 
be open to inquiry,®*! but they thereby become in 
effect warranties, and are governed by the general 
rules relating to warranties.6? So the substantial 
misstatements of a fact which insurer has made 
essential by a precise interrogatory, in the absence 
of anything which qualifies or limits the obligation 
to answer correctly, avoids the policy.s* 

[§ 191] 2. Fraud and False Swearing.“ Any 
fraud of insured in procuring the policy renders 
it voidable at the election of insurer.®® But the 
fact that an application has been previously re- 
jected by insurer does not show fraud in making 
subsequent application for insurance on the same 
property.86 The policy itself may provide that 
fraud or false swearing shall render it void,®* and 
false swearing within such provision means some 
verified false assertion likely to, or which does, 
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deceive.’ But the false swearing must be knowing- 
lv and willfully done.’® False swearing as to a 
policy insuring a building will not vitiate another 
issued at a different time, insuring chattels in such 
buildine.®° 

[§ 192] 3.. Concealment—a. Nature and Ef- 
fect Generally. Concealment is the designed and 
intentional withholding of any fact material to the 
risk which insured in honesty and good faith ought 
to communicate.®t The insured may, by failing to 
disclose facts material to the risk to he assumed 
under the policy, and which he has reason to be- 
lieve are not within the knowledge of insurer, be 
guilty of such fraud as to defeat the contract.9? 
Thus if the subject matter of the contract has 
already been destroyed or is in imminent peril 
that fact should be communicated to insurer,®* al- 
though there is no obligation to notify insurer of 
a loss occurring after the risk has attached, not- 
withstanding the policy has not been delivered nor 
the premium paid.°* 

[§ 193] b. Materiality of Facts. The conceal- 
ment must be of a material fact,®> that is, one which 


Ins Co,, 90uN, #Y. 450 Laff-47 WN. Y. 
Super. 352]. 

Or.—Chrisman y. State Ins. Co., 16 
Or. 283, 18 P 466. 

Pa.—Freedman v. Philadelphia Fire 
Assoc., 168 Pa. 249, 32 A. 39. 

Tex.—St. Paul F.. & M. Ins. Co. v. 
Huff, (Civ. A.) 172 SW 755. 

Va.—cContinental Ins. Co. v. Kasey, 
25 Gratt. (66 Va.) 268, 18 AmR 681. 

80. Hazard v. New England Mar. 
Ins: Co.;8 Bet, 0% S:) -557,.:8. Tasved: 
1048; Solomon v. Federal Ins. Co., 176 
Cal. 138, 167 P 859 (statutory pro- 
vision); Miller v. Western Farmers’ 
Mut. Ins. Co., 12 Oh. Dec. (Reprint) 
105, 1 Handy 208. 

81. U. S.—Carrollton Furniture 
Mfg. Co. v. American Credit Indemn. 
Co., 115 Fed. 77, 52 CCA 671, 124 Fed. 
25,59 CCA 545. 

Minn.—Cerys v. State Ins. Co., 71 
Minn. 338, 73 NW 849; Adtna Ins. Co. 
v. Grube, 6 Minn. 82. 

N. Y.—Graham vy. Fireman’s Ins. 
Co. 87 Nw Y.. 69,..41-AmR 348. [aft 9 
Daly 341]; Evans v. Columbia F. Ins. 
Co., 40 Misc. 316, 81 NYS 933. 


R. I.—wWilson v. Conway F. Ins. 
CovTapRev ls A144, 

Tex.—Liverpool, etc. Ins. Co. v: 
Stern, (Civ. A.) 29 SW 678. 

Wash.—Miller Commercial Union 


Assur. Co., 69 Wash. 529, 125.P 782. 

Ont.—Redford v. Mutual F. Ins. 
Co.238: Us CQ. BH 588: 

82. See infra §§ 197-199. 

83. Towne v. Fitchburg Mut. F. 
Ins. Co., 7 Allen (Mass.) 51; Draper 


v. Charter Oak F. Ins, Co., 2 Allen 
(Mass.) 569; Wilbur vy. Bowditeh 
Mut. F. Ins. Co., 10 Cush. (Mass.) 


446; Hayward v. New England Mut. 
F. Ins. Co., 10 Cush, (Mass.) 444; 
Clark v. New England Mut. F. Ins. 
Co., 6 Cush. (Mass.) 342, 53 AmD 44; 
Davenport v. New England Mut. F. 
Ins. Co., 6 Cush. (Mass.) 340; Dewees 
v. Manhattan Ins. Co, 34 N. J. L. 
244, 

84. Fraud or false swearing in 
proof of loss see infra §§ 492-494. 

85. Hamburg-Bremen F. Ins. Co. 
v. Lewis, 4 App. (D. C.) 66; Tarpy v. 
Seeurity. Trust 'Co.,) 801M. (A. (373: 
Moore v. Virginia F. & M. Ins. Co., 28 
Gratt. (69 Va.) 508, 26 AmR 373. 

86. Body v. Hartford F. Ins. Co., 
‘63 Wis. 157, 23 NW 132. 

87... St. Paulie. (& Ma tds; Com av. 
Garnier, (Tex. Civ. A.) 196 SW 980; 
Sun Mut. Ins. Co. v. Tufts, 20 Tex. 
Civ. A. 147, 50 SW 180; EF. Dohmen 
Cos y.aNiagara shins; Con 965 Wish 
38, 71 NW 69. 

88. Maher v. Hibernia Ins. Co., 67 


N. Y. 2838 [aff 6 Hun 353]. 

89. Ga.—Phenix Ins. Co. v. Jones, 
16 Ga. A. 261, 85 SE 206. 

Md.—German Union F. Ins. Co. v. 
Cohen, 114 Md. 130, 78 A 911. 

Mass.—Little. v«; Phoenix Ins. Co., 
123 Mass. 380, 25 AmR 96. 

Mich.—Barrett v. Connecticut Ins. 
Co., 195 Mich. 209, 161 NW 916; 
Brunswick-Balke-Collender Co. Vv. 
Northern Assur. Co., 142 Mich. 29, 105 
NW 76. So a 

Or.—Ward v. Queen City Ins. Co., 
69 Or. 347, 138 P 1067. 

Pa.—Post v. American Cent. Ins. 
Co;, 51*Pa. Super. 352: 

Tex.—St. Paul F. & M. Ins. Co. v. 
Garnier, (Civ. A.) 196 SW 980; Under- 
writers’ Fire Assoc. v. Palmer, 32 
Tex. Civ. A. 447, 74 SW 6038. 

W. Va.—Medley v. German Alliance 
Ins. Co., 55 W. Va. 342, 47 SE 101. 

Wis.—Meyer v. St. Paul F. & M. 
Ins. Co., 112 Wis. 138, 88 NW 57. 

Ont.—Mason v. Agricultural Mut. 
AssurizAssoc,,, U8,,U. (Co C..B. Le: 

[a] Rule applied.—The mere fact 
that the jury found the value of the 
goods considerably less than that 
stated by the insured will not avoid 
the policy, if there is evidence from 
which the jury might find, and did 
find, that insured had erred in his 
opinion, without being guilty of any 
dishonest intention. Post v. Ameri- 
can Cent. Ins. Co., 51 Pa. Super. 352. 

[b] A mistake of fact, or honest 
misstatement, under oath, on the part 
of insured, does not amount to fraud 
or false Swearing within the meaning 
of those words in a policy of fire in- 
surance. Little v. Phoenix Ins. Co., 
123 Mass. 380, 25 AmR 96. 

90. Williams v. Virginia 
Ins. Co., 106 Va. 259, 55 SE 680. 

91. Colo.—Connecticut F. Ins. Co. 
v. Colorado Leasing, ete., Co., 50 Colo. 
424, 116 P 154, AnnCas1912C 597, 

Mass.—Daniels v. Hudson River F. 
Ins. Co., 12 Cush. 416, 59 AmD 192. 

N. H.—Clark v. Union Mut. F. Ins. 
Co., 40 Nite. 3388, 77, AmD 721, 

N. Y.—American Artistic Gold 
Stamping Co. v. Glens Falls Ins. Co., 
1 Misc, 114, 20 NYS 646. 

Vt.— Mascott v. First Nat. F. Ins. 
Coy (69 Vie i663 Tak 2b: 

92. U. S.—Clark v. Manufacturers 
Ins. Co; 8§ How 235,12, Lived L061 
[aff 5 F. Cas. No. 2,829, 2 Woodb.. & 
M. 472]; McLanahan v. Universal Ins. 
Col Pet. 170 7b ed: 98 Bullkiey, 
v. Protection Ins. Co., 4 F. Cas. No. 
2,118, 2 Paine 82; Kohne v.. North 
American Ins. Co., 14 F. Cas. Nos. 
7,920, 07,9205 01 Washo Gy i, 93. 1583 


State 


Vale Vv. Penix, Ins. mCO.. 2c ehaOas. 
Nov le Sie l Wash. ©. Gry osoe 
Ky.—Home Ins. Co. v. Allen, 19 SW 
743, 14 KyL 161. 
La.—Walden v. Louisiana Ins. Co., 
12 La. 134, 32 AmD 116. 
Mass.—Daniels v. Hudson River F. 
re Co; 12), Cush. 416) 959) “Amb, 


Mich.—Jacobs v. Queen Ins. Co., 
ia ae 512, 150 NW 147, 151 [quot 
Ved. 


Miss.—Miller y. Phenix Ins. Co., 
105 Miss. 4, 61S 983. 
Nebr.—Madsen v. Farmers’, etc., 


Ins. Co., 87 Nebr. 107, 126 NW 1086, 
29 LRANS 97, AnnCas1912A 985. 

N. Y.—Clarkson v. Western Assur. 
Co.4/33 “App... Div., (23; 53 NYS 508: 
Dickenson v. Commercial Ins. Co., 
Anth. N. P. 126. 

Oh.—Lexington F., ete., Ins. Co. v. 
Paver, 16 Oh. 324; Merchants’, etc., 
Mut. Ins. Co. v. Washington Mut. Ins. 
Co., 1 Handy 408, 12- Oh.. Dec. (Re- 
print) 209, 

Pa.—Murgatroyd v. 
Dall. 491, 3 L. ed. 692. 

S. C.—Imngraham v. South Carolina 
ENS eC One hasan male Oe 

Eng.—Re Yager, 108 LL. T. Rep. 
N. S. 38. 

Can.—Liverpool, Ins. 
Agricultural Sav., So., 
S.iCa94, 1 BRC 593° 

N. B.—Long v. Phoenix Ins, Co., 34 
N. B. 223. 

N. S.—Evangeline Fruit Co. v. Pro- 
Vinclal VE. Ins Co,48 Nissen 30, 7 
DomLR 378 [app allowed on other 
grounds 51 Can. S. C. 474, 24 DomLR 


Ont.—Gabel v. Howick Farmers 
Mut. EB. Ins., Co,,..40 Ont. i, £58," 12 
OntWN 298, 38 DomLR 139; Camp- 
bell _v. Victoria Mut. F, Ins, Co., 45 
U. C. Q. B. 412; Herbert v. Mercan- 
tile; W Ins:2Co.,7 43 (U. CvOr B27884- 
McFaul v. Montreal Inland Ins. Co., 
Papel heen OF ADS bye) La) 

Que.—Cox Vv, Phenix Ins. Co:, 23 
Que. K. B. 530, 20 DumLR 980; Bar- 
salou v. Royal. Ins. Co., 15 Li. C. -1; 
Minogue v. Quebec F. Assur. Co., 1 
Montr. Super. 478; Aitkin v. National 
Ins. Co., 1 Montr. Leg. N. 531. 

Newfoundl.—Piccott v. Assur. Co., 
9 Newfoundl. 424. - : 

938. Orient Ins. Co. v. Peiser, 91 
Ill. A. 278; Henshaw v. State Ins. 
Co., 36 Misc. 405, 73 NYS 1; Buff v. 
Turner, 6 Taunt. 338, 1 ECL 643, 128 
Reprint 1065. 

94. See supra § 98. 

95. U. S.—Livingston v. Maryland 
Ins: Co., 6 Cranch °274)°3 dis ed: i222 - 


Crawford, 3 


Cov ov. 
33 Can. 


etc., 
etc., 


For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number. 


§§ 193-196] 


if known would induce insurer to decline the risk 
or charge a higher premium.®® Where specific in- 
quiry is made, it is the duty of insured to dis- 
close the facts whether he deems them material or - 


not.®? 


[§ 194] ec. 


is not known to insured.?? 


Hardman v. Firemen’s Ins. 
Fed. 594. 

Colo.——Connecticut F. Ins. Co. v. 
Colorado Leasing, etc., Co., 50 Colo. 
424, 116 P 154, AnnCasi912C 597. 

Ill_— National F. Ins. Co. v. Three 
States Lumber Co., 119 Ill. A. 67 [aff 
ous Tll. 115, 75 NE 450, 108 AmSR 

Ind.—Insurance Co. of North 
America v. Osborn, 26 Ind. A, 88, 59 
NE 181. 

Kan.—Home Ins. Co. v. Feyera- 
bend, 7 Kan. A. 231, 52 P 899. 

Ky.—Continental Ins. Co. v. Brad- 
ley, 172 Ky. 549, 189 SW 706; Con- 
tinental Ins. Co. v. Ford, 140 Ky. 
406, 131 SW 189; Lancashire Ins. 
Co. v. Monroe, 101 Ky. 12, 39 SW 
434, 19 KyL 204; Hartford F. Ins. Co. 
v. McClain, 85 SW 699, 27 KyL 461; 
Mechanics’, ete., Ins. Co. v. Floyd, 
49 SW 5438, 20 KyL 1538. 

La.—Lyon v. Commercial Ins. Co., 
2 Rob. 266. 

Md.—Marylana Ins. Co. v. Bathurst, 
§ (Gill & J. 159. 

Mass. — Curry v. Commonwealth 
Ins. Co., 10 Pick. 535, 20 AmD 547. 

Mo.—Boges v. American Ins. Co., 
30 Mo. 63; Loehner v. Home Mut. 
Ins. Co., 17 Mo. 247. 

N. Y.—Gates v. 
Mut: Ins. Coi, 25N.:¥Y. 43; Parker v. 
Otsego County Farmers’ Co-op. F. 
Ins. Co., 47 App. Div. 204, 62 NYS 
199); 

Oh.—Lexington F., 
Paver, 16 Oh. 324. 

Or.—Waller v. New York City Ins. 
Co., 84 Or. 284, 164 P 959, AnnCas 
1918C 139. 

Pa.—Pine v. Vanuxem, 3 Yeates 30. 

Tex.—Washington F. Ins. Co. v. 
Cobb, (Civ. A.) 163 SW 608. 

Vt.—Mascott v. First Nat. F. Ins. 


Co., 20 


Madison County 


ete. Ins; Co: v. 


Sow O9iwV t..116,) 37) 2A." 2555 

W. Va. — Wolpert v. Northern 
Assur. Co., 44 W. Va. 734, 29 SE 
1024 


Can.—Anglo-American F. Ins. Co. 
vy. Hendry, 48 Can. S. CG. 577, 15 Dom 
LR 832, 50 CanLJ 75 [aff sub nom. 
Strong v. Crown F. Ins. Co., 29 Ont. 
L. 33, 4 OntWN 1319, 13 DomLR 686 
(aff 4 OntWN 584, 23 OntWR 701, 
10 DomLR 42)]; Western Assur. Co. 

- vy. Harrison, 33 Can. S. C. 473. 

N. B.—Long v. Pheenix Ins. Co., 34 
N. B. 223. 

Ont.—Fritzley v. Germania Farm- 
ers’ Mut. F. Ins. Co., 19 Ont. L. 49, 
14 OntWR 18; Lount v. London Mut. 
F. Ins. Co., 9 Ont. L. 549, 5 OntWR 
344 [app dism 9 Ont. L. 699, 6 Ont 
WR 84]; Reddick v. Saugeen Mut. F. 
Ins. Co., 14 Ont. 506; Reddick v. Sau- 
geen Mut. F. Ins. Co., 15 Ont. A. 363; 
Laidlaw v. Liverpool, etc., Ins. Co., 13 
Grant Ch. (U. C.) 377; Rowe v. Lon- 
don, ete., F. Ins. Co., 12 Grant Ch. 
(U. C.) 313; McDonell v. Beacon F., 
ete, AssurmiCoseioU. -CovCa Py 3085 
Phillips v. Grand River Farmers’ 
Mute s. Ins: -Co:46-U.' CC. @: -B. 334; 
Parsons v. Citizens’ Ins. Co., 43 U. C. 


Knowledge as to Facts. 
of insured to disclose facts material to the risk is 
of course confined to facts within his knowledge,®® 
but if insured fails to state a fact which by the 
terms of the policy renders it void, the failure to 
state will vitiate the policy, although the proviso 
If the fact is within the 
knowledge of insurer or its authorized agent, or 
might reasonably be assumed to be within its knowl- 
edge, insured is under no obligation to communicate 
it;? since, by the great weight of authority, the 
issuance of the policy with knowledge that represen- 
tations or warranties made by insured are false will 
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that ground.? 
[§ 195] 
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be a waiver of any right to avoid the policy on 


d. Intent of Insured. While the gen- 
eral rule, in accordance with the definition pre- 


viously given,? is that material facts must have been 


The duty 


[§ 196] e. 


poliey.? 


Q. B. 261; Dear v. Western Assur. Co., 
41 U.C. Q. B. 553; Reesor v. Provin- 
ela: InsioCo., 3.3: UW. cCsuQiitB. 357s 

Que.—Toronto Bank v. St. Law- 
Pecos H!' Inss* Col} 19 » Que: Super. 
434. 

96. U. S.—Hardman y. Firemen’s 
Ins. Co., 20 Fed. 594. 

Ky.—Hartford-F. Ins. Co. 
Golden, 188 Ky. 742, 224 SW 177. 

Mass.—Daniels v. Hudson River F. 
Ins: Co:, 12 Cush.s 416; "591 AmD .£92. 

Mo.—Boggs v. American Ins. Co., 
30 Mo. 63; Loehner v. Home Mut. Ins. 
Co., 17 Mo. 247. 

N. H.—Clark v. Union Mut. F. Ins. 
Co., 40 N. H. 333, 338, 77 AmD 721. 

“Any fact is material, the knowl- 
edge or ignorance of which would 
naturally influence an insurer in 
making the contract at all, or in es» 
timating the degree and character of 
the risk, or in fixing the rate of in- 
surance.” Clark vy. Union Mut. F. 
Ins. Co., Supra. 

97. Fame Ins. Co. v. Thomas, 10 
PA. 545) faited0ss Ti: 9%) ;saNorth 
American F. Ins. Co. v. Throop, 22 
Mich. 146, 7 AmR 638; Birmingham 
v. Empire Ins. Co., 42 Barb. (N. Y.) 
457; Arthur v. Palatine Ins. Co., 35 
Or. 27, 57 P 62, 76 AmMSR 450. 

98. U. S.—Clement v. Phoenix Ins. 
Co., 5 FEF. Cas. No. 2,881, 6 Blatchf. 
481. 

Ky.—North British Mercantile Ins. 
Co. v. Union Stock Yards Co., 120 
Ky. 465, 87 SW 285, 27 KyL 852. 

Md.—Neptune Ins. Co. v. Robinson, 
11 Gill & J. 256. 

Nebr.—Slobodisky v. Phcenix Ins. 
Co., 53 Nebr. 816, 74 NW 270. 

N. Y.—Tallman v. Atlantic F. & 
M. Ins. Co., 4 Abb. Dec. 345, 3 Keyes 
87, 33 HowPr 400 [rev 29 HowPr 
(alg 

Va.—Wytheville Ins. Co. v. Stultz, 
87 Va. 629, 13 SH 77. 

Ont.—Dawson v. Caledonian Ins. 
Co., 15 OntWN 450. 

99. Skinner v. Norman, 18 App. 
Div. 609, 46 NYS 65 [rev on other 
grounds 166 N. Y. 565, 59 NE 309, 
80 AmSR 776]. 

1. U. S.—Mercantile Mut. Ins. Co. 
v. Folsom, 18 Wall. 237, 21 L. ed. 
827 [aff 9 F. Cas. No. 4,902, 8 Blatchf. 
170]. 

Pe wAter bury v. Dakota F. & M. 
Ins. Co., 6 Dak. 468, 43 NW 697. 

Ky.—Wilson v. Germania F. Ins. 
Co., 140 Ky.) 642, 131 SW “785. 

Mich.—Richards v. Washington F. 
& M. Ins. Co., 60 Mich. 420, 27 NW 
586. 

Oh.—Ensel v. Lumber Ins. Co., 88 
Oh. St. 269, 102 NE 955. 

Pa.—Hey v. Guarantors’ Liability 
Indemn. Co., 181 Pa. 220, 37 A 402, 
59 AmSR 644; Cumberland Valley 
Mut. Protection Co. v. Schell, 29 Pa. 
Ou. 

Texi—Liverpool, ‘ete.; Ins. Co. v. 
Lester, (Civ. A.) 176 SW 602; Phoenix 
Ins, Co. v. Padgitt, (Tex. Civ. A.) 42 
SW 800. 


Vv. 


intentionally or fraudulently concealed by the in- 
sured in order to defeat the policy,‘ especially 
where no inquiries are made by insurer,® it has been 
held in many eases that. an actual intention to de- 
fraud need not be shown if the fact concealed is 
material and one which insured should in good faith 
have made known to insurer.® 

Failure to Make or Follow up In- 
quiry. Failure of insured to give information as to 
matters with reference to which no questions are 
asked is not a concealment which will avoid a 
To have such effect the undisclosed mat- 
ter must not only be material but there must be a 


Can.—Evangeline Fruit Co. v. Pro- 
yincial 2h. dings! "Com site Cam. cts oC: 
474, 24 DomLR 577 [allowing app 48 
N. S. 39, 17 DomLR 378]. 

Ont.—Dear v. Western Assur. Co., 
41 CH@ sis D538. 

2. See infra §§ 367-875. 

3. See supra § 192. 

4. Colo.—Connecticut F. Ins. Co. 
v. Colorado Leasing, ete., Co., 50 Colo. 
424, 116 P 154, AnnCasi1912C 597. 

Ilowa.—Collins v. Iowa Mfrs.’ Ins. 
Co., 184 Iowa 747, 169 NW 199. 

Ky.—National F. Ins. Co. v. U. S. 
Building, ete., Assoc., 54 SW 714, 21 
KyL 1207. 

Mass.—Clement v. British America 
Assur. Co., 141 Mass. 298, 5 NE 847; 
Daniels v. Hudson River F. Ins. Co., 
12 Cush. 416, 59 AmD 192. 

N. H.—Tuck v. Hartford F. 
Co. 56 New eer os ; 

N. C.—McCarty v. Imperial 
Co., 126 N. C. 820, 36 SE 284. 

Or.—Waller v. New York City 
Co., 84 Or. 
1918C 139. 

Pa.—Monroe County Mut. Ins. Co. 
v. Robinson, 5 WkKlyNC 3889. 

Ont.—Patterson v. Oxford Farm- 
ers Mut. F. Ins. Co., 4 OntWN 140, 
23 OntWR 122, 7 DomLR 369. 

5. See infra § 196. 

6. Conn. — Bebee v. Hartford 
County Mut. F. Ins. Co., 25 Conn. 51, 
65 AmD 553. 

Ill.— Orient Ins. Co. v. Peiser, 91 
Ill. A. 278; Fame Ins. Co. v. Thomas, 
10 Ill. A. 545. 

Ky.—Hartford F. Ins. Co. 
Golden, 188 Ky. 742, 224 SW 177. 

Md.—Turnbull v. Home F. Ins. Co.,. 
83 Md. 312, 34 A 875. 

Oh.—Miller v. Western Farmers” 
Mut. Ins. Co., 1 Handy 208, 12 Oh. 
Dec. (Reprint) 105. 

Ss. C.—Stoney v. Union Ins. Co., 
UG6MS2 Chia 235: 

Wash.—Weigle v. Cascade F. & M. 
Ins, Co., 12 Wash. 449, 41 P 53, 

Ont.—Reddick v. Saugeen Mut. F. 
Ins. Co., 14 Ont. 506. 

7 U. S—Clark v. Manufacturers 
Ins. Co., 8 How. 235, 12 L. ed. 1061 
[rev 5 FE. Cas. No. 2,829, 2 Woodb. 
& M. 472]; Bulkley v. Protection Ins. 
Co., 4 F. Cas. No. 2,118, 2 Paine 82. 

Ill.—Parkhurst- Davis Mercantile 
Co. v. Indemnity Exch., 2387 Ill. 492, 
86 NE 1062. 

Ky.—German-American Ins. Co. v. 
Norris, 100° Ky. 29; .37>SW ‘267,18 
KyL 537, 66 AmSR 324. 

N. Y.—Cross v. National F. Ins. 
Co., 132-N. Y. 183, 30 NE 390; Short 
ve Home’ ins: ~Co., 190: Ne Y. 62143 
AmR 138; Gates v. Madison County 
Mut? Ins:"€o.,. 5° NEY: 4697 55! AmD. 
360; Beekman y. Fulton, ete., Coun- 
ties Mut. F. Ins. Assoc., 66 App. Div. 
72, 73 NYS 110; Wood v.' American 
EF. Ins. Co., 78 Hun 109, 29 NYS 250 
[aff 149 N. Y. 382, 44 NE 80, 52 AmSR 
733]; American Artistic Gold Stamp- 
ine-—Co;-y.. Glens “falls “Ins; -Co,. 
Mise. 114, 20 NYS 646; Burritt v. 


Ins. 
Ins. 


Ins. 
284, 164 P 959, AnnCas. 
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fraudulent intent to deceive.® 


avoid the policy.® 


swer.2° 


{§ 197] 4. Warranties—a. 


or promissory.!? 


Saratoga County Mut. F. ins. Co., 5 
Hill 188, 40 AmD 346, 

N.. C.—Whitehurst v. Fayetteville 
IViNi teens) (COs LING (Cs ons 

Or.—Koshland v. Hartford F. Ins. 
Co., 31 Or. 402, 49 P 866. 

Pa.—Satterthwaite v. Mutual Ben. 
Ins. Assoc., 14 Pa. 398. 

S. C.—Pelzer Mfg. Co. v. Sun Fire 
Office, 36 S. C. 218, 15 SE 562. 
Tex.—American Cent. Ins. 

Nunn, (Civ. A.) 79 SW 88. 

Va.— Wytheville Ins. Co. v. Stultz, 
87 Va. 629, 13 SE 77. 

Wis.—Roloff _v. Farmers’ Home 
Mut. Ins. Co., 130 Wis. 402, 110 NW 
261. 

Ont.—Coulter v. Equity F. Ins. Co., 
9 Ont. L. 35, 4 OntWR 383; Laidlaw 
v. Liverpool, etc., Ins. Co., 13 Grant 
Ch. (U. C.) 877; Reesor v. Provin- 
Gia IMs Cosl#3s JUIC. 1Qh Barsamt: 

8. Colo.—Connecticut F. Ins. 
v. Colorado Leasing, ete., Co., 50 
Colo. 424, 116 P 154, AnnCas1912C 
597. 

Kan.—Humble v. German Alliance 
Ins. Co., 85 Kan. 140, 116 P 472, Ann 
Cas1912D 630. 

Ky.—Niagara F. Ins. Co. v. Layne, 
170 Ky. 339, 185 SW 1136; Continen- 
tal Ins. Co. v. Ford, 140 Ky. 406, 131 
SW 189; Lancashire Ins. Co. v. Mon- 
roe, 101 Ky. 12, 39 SW 434, 19 KyL 
204; Phoenix Ins. Co. v. Phillips, 16 
KyL 122; Fireman’s Fund Ins. Co. v. 
Meschendorf, 14 KyL 757. 

Mass.—Washington Mills Emery 
Mfg. Co. v. Weymouth, ete, Mut. F. 
Ins. Co., 135 Mass. 503. 


Ova Vis 


Mich.—O’Brien v. Ohio Ins. Co., 52 
Mich, 131, 17 NW 726. 

Mo.—Boggs v. America Ins. Co., 30 
Mo. 63. 

Nebr.—Hanover F. Ins. Co. v. 
Bohn, 48 Nebr. 743, 67 NW 774, 58 
AmSR 719; Insurance Co. of North 


America v. Bachler, 44 Nebr. 549, 62 
NW 911. 

N. Y.—Browning v. Home Ins. Co., 
71 N. Y. 508, 27 AmR 86 [aff 6 Daly 
522]; Kernochan v. New, Pork Bow- 
ery EF. Ins. Co., 17 N. Y. 428; Smith 
v. Home Ins. Co., 47 Hun 30. 

Or.—Arthur v. Palatine Ins. 
30 Or. 27, 57 BP 625. 76jAMSR 450. 

Ss. D. — Milison v. Mutual Cash 
Guaranty, FF.) Ins.) Co.24 'S. -D. 285; 
123 NW 839, 140 AmSR 788. 

Va.—West Rockingham Mut. F. 
hie Co. v. Sheets, 26 Gratt. (67. Va.) 

Wash.—Dooly v. Hanover F., Ins. 
Co., 16 Wash. 155, 47 P 507, 58 AmSR 
26; Sanford v. Royal Ins. Co., 11 
Wash. 6538, 40 P 609. 

Wis.-—Johnson vy. Scottish Union, 
ete, Imsy-Co:,, 1.93 Wis.-<223, 67° INW 
416; Vankirk v. Citizens’ Ins. Co., 79 
Wis. 627, 48 NW 798; Campbell v. 
American EF. Ins. Co., 73 Wis. 100, 
40 NW 661; Alkan v. New Hamp- 
shire Ins. Co., 53 Wis. 136, 10 NW 
Sits 

9. Mich.—Jacobs vy. 
Co., 183 Mich. 512, 
{cit Cyc]. 

Pa.—Smith v. Columbia Ins. 


Co.; 


Queen Ins. 
5238, 150 NW 147 


Co.,, 


If, bowever, insured 
undertakes to state fully all the circumstances 
which affect the risk he is bound to tell the whole 
truth, and concealment of any material fact will 
A failure to answer'.a question 
asked will not constitute a concealment, for insurer 
is thereby advised that insured gives no informa- 
tion upon the subject, and if the information is 
deemed material insurer should insist upon an an- 


Nature and Effect 
Generally. Warranties may be either affirmative ** 
Affirmative warranties are state- 
ments relating to the present or past existence of 
certain facts upon the exact truth of which de- 
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dent.+* 


17 Pa. 258, 55 AmD 546. 
Ss 


. -C.—Stoney v. Union Ins. Co., 
VAS Cate 138%, £5) Amb 634% 

Ss. D.—Milison v. Mutual Cash 
Guaranty F. Ins. Co., 24 S. D. 285, 
123 NW 839, 140 AmSR 788. 

Wash.—Dunham -y. Citizens’ Ins. 


Co., 34 Wash. 205, 75 P 804. 

10. Liberty Hall Assoc. v. Housa- 
tonic Mut. F. Ins. Co., 7 Gray (Mass.) 
261; Armenia Ins. Co. v. Paul, 91 Pa. 
520, 36 AmR 676. See -LePage. Vv. 
Canada F. & M. Ins. Co., 2 Pr. Hdw. 


Isl. 322. 

11. See infra note 13. 

12. See infra § 236. 

13. -Ark.—Capital F.. Ins. Co. v. 
King, 82 Ark. 400, 102 SW 194. 


Cal.—McKenzie v. Scottish Union, 
etc., Ins. Co., 112 Cal. 548, 44 P 922; 
Cowan v. Phenix Ins. Co., 78 Cal. 
181, 20 P 408. 

Conn.—Wood v. Hartford F. Ins. 
Gos: 13.Gonn./533,35) AmD, 92: 

N. J.—New Jersey Rubber Co. v. 
Commercial Union Assur. Co., 64 
N. J. In 580, 46 Ai 777. ; 

N. Y.—O’Niel v. Buffalo F. Ins. Co., 
3°N.“Y., 1225 Kine vi aDioga County 
Patrons’ Fire Relief Assoc., 35 App. 
Div.i/58;! 54 NYS» 1057. 

Vt.-—Wilson v. Commercial Union 
Assur. Co., 90 Vt. 105, 96 A 540. 

Va.—Virginia F. & M. Ins.. Co. v. 
Morgan, 90 Va. 290, 18 SH 191. 

Wash.—Miller v. Commercial Union 
Aissur. Go., 69 Wash. 529, 125 P7782, 
784 [cit Cyc]. 

W. Va.—Rosenthal Clothing, etc., 
Co. v. Seottish Union, etc., Ins. Co., 
55 W. Va. 238, 46 SE 1021; Maupin 


v. Scottish Union, etce., Ins. Co., 53 
W. Va..557, 45 SE 1008. 

34 See supra § 188. 

15. Ark.—Capital F. Ins. Co. v. 
King, 82, Ark. 400, 102 SW 194. 

Ind.—Commonwealth’s Ins. Co. v. 


Monninger, 18 Ind. 352. 

Me.—Williams v. New England 
Mut. F. Ins, Co., 31 Me. 219. 

Minn.—Astna Ins. Co. v. Grube, 6 
Minn. 82 

Mo.—Mers v. Franklin Ins. Co., 68 
Mo. 127. 

N. Y.—Donley v. Glens Falls Ins. 
Coy M18 4g INe Ya Onse U6 INI OO T 4a 
AnnCas 81; Farmers’ Ins., etc. Co. 
Wiis oe 16 Wend. 481, 30 AmD 

Oh.—Byers v. Farmers’ Ins. Co., 
35 Oh. St. 606, 85 AmR 623. 

Or.—Chrisman v. State Ins. Co., 16 
Or. 283, 18 P 466. 

Wash.—Miller v. Commercial Union 


ae Co; 69) Washaos2oy 2b" PB 
782. 
[a] “The crucial distinction be- | 


tween a representation and a war- 
ranty is that the one is not, and the 
other is, a part of the contract be- 
tween the parties.” Miller v. Com- 
mercial Union Assur. Co., 69 Wash. 
529, 535): 125° P.782> [quot. Rice v. 
Maryland Fidelity, ete., Co., 103 Fed. 
427, 48 CCA 270]. 

16. See infra § 198. 

17. Ark.—Capital F. Ins. 


Co. 
King, 82 Ark. 400, 102 SW 194. 


Vv. 


[§§ 196-197 


pends the inception of the contract of insurance, 
and thus operating by way of a condition prece- 
While a representation is collateral to the 
contract of insurance,’* a warranty is a part of the 
completed contract.?® 
representations not only as to the materiality of the 
facts warranted,!® but also in the requirement that 
a warranty shall be strictly and lterally true,!’ 
whereas a representation need be only substantially 
true,!® although there are cases holding that a war- 
ranty as to value need be only substantially true.!® 
Statements contained in the policy itself may be 
made warranties by an affirmative declaration to 
that effect,2° and even without such formal declara- 
tion representations contained in the policy are 


Warranties also differ from 


Conn.—Bennett v. Agricultural Ins. 
Co., 51 Conn. 504; Wood v. Hartford 
a Ins. Co., 13 .Conn. 533, 35 AmD 

Ind.—Rogers v. Phenix Ins. Co., 
121 Ind. 570, 23 NE 498; Common- 


wealth’s Ins. Co. v. Monninger, 18 
Ind. 352. 

La.—Baker, etc., Hardware Co. v. 
Liverpool, etc., Ins. Co. 3 La. A. 


(Orleans) 461. 

Mass.—Forbush v. Western Massa- 
chusetts Ins. Co., 4 Gray 337. 

Mich.—Benham vy. Farmers’ Mut. 
F. Ins. Co., 165 Mich. 406, 416, 131 
NW 87, AnnCasi912C 983, LRAi915D 
736 [quot Cye]. 

Minn.—A®tna Ins. Co. v. Grube, 6 
Minn. 82. 

Mo.—Mers v. Franklin Ins. Co., 68 
Mo. 127; Burge v. Greenwich Ins. 
Co., 106 Mo. A. 244, 80 SW 342. 

Nebr.—Attna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. Y.—Ballston Spa _ First 


Nat. 
Bank v. Insurance Co. 


of North 


| America, 50 N. Y. 45; Le Roy v. Mar- 
ket F. Ins. Co., 39 N. Y. 90; Ripley 


V. .2biina,. Inss "Cok S0MIN: FY¥eratsGaee6 
AmD 362 [rev 29 Barb. 552, 17 How 
Pr 444]; Trench v. Chenango County 
Mut. Ins. Co., 7 Hill 122; Farmers’ 
Ins., ete, Co. v. Snyder, 16 Wend. 
481, 30 AmD 118 [aff 13 Wend. 92]; 
Jefferson Inss Co. vy. Cotheal, 7 Wend. 
72, 22 AmD 567. 

Oh.—Hartford Protéction Ins. Co. 
Be SEER 2 Oh. St. 452, 59 AmD 

Or.—Chrisman vy. State Ins. Co., 16 
Or. 283, 18 P 466. 

Pa.—Lycoming Ins. Co. v. Mitchell, 
48 Pa. 367; Lennox v. Greenwich Ins. 
Gort 9 Pa. .Superral7 i. 

Tenn.—Boyd v. Vanderbilt Ins. Co., 
ane re 212, 16 SW 470, 25 AmSR 

Tex.—Phcenix Assur. Co. v. Munger 
Improved Cotton Mach. Mfg. Co., 92 
Tex. 297,49 SW. 222 \faé&s(Civ.t A.) 
49 SW 271]. 

Va.—Virginia F. & M. Ins. Co. v. 
Morgan, 90 Va. 290, 18 SE 191; 
Lynchburg F. Ins. Co. v. West, 76 Va. 
575, 44 AmR 177%. 

Wash.—Miller v. Commercial Union 
Assur. Co., 69 Wash. 529, 125 P 782. 

[a] Rule applied. — MInsured’s 
statement that no insurance of speci- 
fied kinds “thas been declined, nor has 
any such insurance been canceled or 
the renewal thereof refused, except 
as follows,” if followed by no ex- 
ception, must be taken to be absolute, 
and, being a warranty, must be 
strictly true. Peninsula Lumber Co. 
v. Royal Indemn. Co., 93 Or. 684, 184 
P 562; Miller v. Commercial Union 
Assur. Co., 69 Wash. 529, 125 P 782. 

Statutory modification of rule see 
infra § 201; 

18. See supra § 189. 

19. See infra § 206. 

20. Wood v. Hartford F. Ins. Co., 
13 Conn. 533, 35 AmD 92; Germier vy. 
Springfield F. & M. Ins. Co., 109 La, 
341, 38 S 361; Goicoechea vy. Louisi- 
ana State Ins. Co., 6 Mart: N. S. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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usually regarded as warranties if they relate to the 
risk,?+ whether referred to as constituting coy- 
enants and agreement 2? or conditions.2* 
a general rule that, where the application or survey. 
is so referred to in the policy as to make it a part 
thereof, statements in such application or survey 
will be given effect as warranties to the same extent 


as if made in the policy itself.?4 


incorporated into the policy by specific reference, 
the statements of the application or other state- 
ments preliminary or collateral to the making of the 


Qias) bl) ie. AmD, 175; OO’ Niel» v. 
Buffalo F. Ins. Co., 3 N. Y. 122; Phee- 
nix Assur. Co. v. Munger Improved 
Cotton Mach. Mfg. Co., 92 Tex. 297, 
49 SW 222. : 

21. U. S.—Higgie v.. American 
Lioyds, 14 Fed. 148, 11 Biss. 395; De 
Camp v. New Jersey Mut. L. Ins. Co., 
TOE. “Cass oNoy *3)719. 

Conn.—Wood v. Hartford F. Ins. 
Gor, 13 Conn: 533. 35) AtmDr 92. 

Me.— Williams v. New England 
Mut. Ins Cos, 31 Me: 219: 

Mo.—Ramer y. American Cent. Ins. 
Con, 10) MOAT 4 C. 

N. Y.—Wall v. East River Mut. Ins. 


Co., 7 N. Y. 370 [overr Wall v. How- | 


ang Ins; Co... £4. Barb, 3563.1; Niel 
Var Uiraloml.s PaCS. CO.,. on Nawkic ala cs 
New York Belting, etc., Co. v. Wash- 
ington Hy dirs. Co. 28 UN.  Y. Super. 
428; Evans v. Columbia KF. Ins. Co., 
40 Misc. 316, 81 NYS 933; Wolff v. 
Oswego, etc., Ins. Co., 6 NYSt 548; 
Dunean v. Sun F. Ins. Co., 6 Wend. 
488, 22 AmD 539. 

22. Aitna Ins. Co. v. Norman, 12 
Ind. A. 652, 40 NE 1116; Lycoming 
Ins. Co. v. Mitchell, 48 Pa. 367; Phe- 
nix Assur. Co. of London v. Munger 
Improved Cotton Mach. Mfg. Co., 92 


Mexs 291 49M SW. cee. Patt. (Civ. A:) 
49 SW 271]. 
23. U. S.—Hearn v. Equitable 


Safety Ins. Co., 12 F. Cas. No. 6,300, 
4 Cliff. 192 [aff 20 Wall, 494, 22 L. ed. 


398]. 

Tl! —-Parmers’, .F. Ins. Co..v. Bates, 
65-11 AS 37. 

La.—Cornell v. Hope Ins, Co., 3 


Mart. N. S. 223. 

N. J.—Roumage v. Mechanics’ F. 
Sal Ost, lop N al, gee £0), 

N. Y.—Evans vy. Columbia F. Ins. 
Co., 40 Mise. 316, 81 NYS 933. 

24, Cal.—Rankin v. Amazon _ Ins. 
Cor as cal. Unrep. Cas. 330;-°25- > 
260; Roberts v. Adtna Ins. Co., 58 
Cal. 83. 

Colo.—Sun Fire Office v.. Wich, 6 
Golda As Won e8o se OS ienaVvelers: 
Ins’ Cony, Lampkin, o (Colo,7 As 177, 


38 Pi 335, ; 
Conn.—Treadway v. Hamilton Mut. 
Ins. 'Co.,, 29' -Conn. 68; Sheldon’ v. 


Hartford F. Ins. Co., 22 Conn. 235, 
58 AmD 420; Wood v. Hartford F. 
Ins, Co.; 13 Conn. 533, 35 AmD 92. 

Ind.—Pheenix Ins. Co. v. Benton, 87 
Ind. 132; Cox ‘v. AStna Ins. Co., 29 
Ind. 586; Commonwealth’s Ins. Co. 
v. Monninger, 18 Ind. 352. 

La.—Baker, etc., Hardware Co. v. 
Liverpool, etc., Ins. Co, 3 La. A. 
(Orleans) 461. 

Me.—Williams v. New England 
Mut. F. Ins. Co., 31 Me. 219. 

Mass.—Abbott v. Shawmut Mut. F. 
ins) CO. om Allene ois; — DOLaper tN. 
Charter Oak F. Ins. Co., 2 Allen 569; 
Tebbetts v. Hamilton Mut. Ins. Co., 
1 Allen 305, 79 AmD 740. 

Mich.—Cronin v. Philadelphia Fire 
Assoc., 123 Mich. 277, 82 NW _ 45; 
Hoose v. Prescott Ins. Co., 84 Mich. 
309, 47. NW 587, 11 LRA 340. 

Minn.—Aitna Ins. Co. v. Grube, 6 
Minn. 82. r 

Mo.—Mers vy. Franklin Ins. Co., 68 
Mo. 127. 

N. Y.—Donley v. Glens Falls Ins. 
Co., 184 N. Y. 107, 76 NE 914, 6 Ann 
Cas 81 [rev'100 App. Div. 69, 91 NYS 
302]; Rohrbach v. Germania F. Ins. 
Co., 62 N: Y. 62, 20 AmR 451; Ball- 
ston Spa First Nat. Bank v. Tnsur- 
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It is also 


But unless thus 


ance Co. of North America, 50 N. Y. 


45; Le Roy vy. Market F. Ins. Co., 
45 N. Y¥. 90; Ripley v. Aetna Ins. 
COO Noun tL O;au SO Amy SOs 


King v. Tioga County Patrons’ Fire 
Relief Assoc., 35 App. Div. 58, 54 
NYS 1057; Steward v. Phenix F. Ins. 
Co., 5 Hun 261; Pierce v. Empire Ins. 
Co., 62 Barb. 636; Shoemaker y. Glens 
Falls Ins. Co., 60 Barb. 84; Smith v. 
Empire Ins. Co., 25 Barb. 497; New 
York Cent. Ins. Co. v. National Pro- 
tection Ins. Co., 20 Barb. 468 [rev on 
other grounds 14 N. Y. 85]; Kennedy 
v. St. Lawrence County Mut. Ins. Co., 
10 Barb. 285. 

Oh.—Hartford Protective Ins. Co. 
gue Gnpaae 2 Oh. St. 452, 59 AmD 
684. 

Okl.—Deming Inv. Co. v. Shawnee 
EY Ins: .Co., 6 1OkL. Pies MPM OLS 4 
LRANS 607. 

Or.—Chrisman v. State Ins. Co., 16 
Or. 283, 18 P 466. 

Pa.—Lennox v. Greenwich Ins, Co., 
2 Pa. Super: 431, 9 Pa. Super.’ 171; 
43 WklyNC 398. 

Va.—Lynchburge F. Ins. Co. v. 
West, 76 Va. 575, 44 AmR 177. 

Wash. Miller v. Commercial 
Union Assur. Co., 69 Wash. 529, 125 
P7782. 

25. U. S.—Nicoll v. American Ins. 
Co., 18 F. Cas. No. 10,259, 3 Woodb. 
& M. 529. j 


Ind.—Citizens’ Ins. Co, v. Hoffman, 
128 Ind. 370, 27 NE 745; Common- 
wealth’s Ins. Co. v. Monninger, 18 
Ind. 352; Indiana Farmers’ Tive 
Stock Ins. Co. v. Rundell, 7 Ind. A. 
426, 34 NE 588. 

Ky.—Kentucky, ete., Mut. Ins. Co. 
v. Southard, 8 B. Mon. 634. 

Me.—Williams v. New England 
Mut. BF.) Insi'Co.,.’31. Me, 219. 

-Md.—British, ete., Mar. Ins. Co. v. 
Cummings, 113 Md. 350, 76 A 571. 


Mass.—BE lliott v. Hamilton Mut. 
Ins. Co, 13 Gray 139; ‘Daniels. /v. 
Hudson River F. Ins. Co., 12 Cush. 


416, 59 AmD 192. 

Miss.—Planters’ Ins. Co, v. Myers, 
55 Miss. 479, 30 AmR 521. 

N. Y.—Vilas v. New York Cent. Ins. 
Co., 72 N. Y. 590, 28 AmR 186; Owens 
v. Holland Purchase Ins. Co., 56 N. Y. 
565 [aff 1 Thomps. & C. 285]; Clin- 
ton v. Hope Ins. Co., 45 N. Y. 454; 
Pelton v. Westchester F. Ins. Co., 
13 Hun 23; Farmers’ Ins., etc., Co. v. 
Snyder, 16 Wend. 481, 30 AmD 118; 
Snyder v. Farmers’ Ins. Co., 13 Wend. 
92 [aff 16 Wend. 481, 30 AmD 118]. 

Oh.—Hartford Protection Ins. Co. 
v. Harmer, 2 Oh. St. 452, 59 AmD 
684. 

Pa.—Lebanon Mut. 
Losch, 109 Pa. 100. 

Tex.—Goddard v. East Texas F. 
Ins. Co., 67 Tex. 69, 1 SW 906, 60 
AmR 1; Delaware Ins. Co. v. Harris, 
26 Tex. Civ. A. 537, 64,SW 867; Queen 
Ins. Co. v. May, (Civ. A.) 35 SW 829; 
Liverpool, etc., Ins. Co. v. Stern, (Civ. 
A.) 29 SW 678. 

W. Va.—Schwarzbach v. Ohio Val- 
ley’ Protective Union, 25 W. Va. 622, 
52 AmR 227. See Harvey v. Parkers- 
burg Ins. Co., 37 W. Va. 272, 16 SE 
580 (where no such application as 
is referred to and policy as a part 
thereof is shown, the reference is 
nugatory). 

Can.—North British, etc., Ins. Co. 
v. McLellan, 21 Can. S.-C. 288. 

N. B.—Le Bell v. Norwich Union 
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contract are not warranties, and their falsity will 
affect its validity only as misrepresentations.?5 
does not follow, however, that every statement in 
the policy or made a part of the contract is a war- 
ranty;°° the question is one of construction, de- 
pending upon the intent of the parties.27 The court 
will take into consideration the form of expression 
used, the apparent purpose of the insertion, and its 
relation to other parts of the instrument,?$ and in 
ease of doubt will hold the statement to be a repre- 
sentation rather than a warranty.?® 


It 


Even where 


I. Ins. Soc., 34 N. B. 515. 

[a] A mere description in the 

application is not a warranty. Jef- 
ferson Ins. Co. v. Cotheal, 7 Wend. 
ENE) e299 22 SA rm 5 67, 
_ (b] If the application is in writ- 
ing, verbal representations made to 
the agent are not to be treated as 
warranties. Dolliver v. St. Joseph 
EF. & M. Ins. Co., 131 Mass. 39. 

[ec] In Canada the conditions and 
warranties are regulated by statute. 
McNutt v. Western Assur. Co., 40 
N. 8S. 375; Harrison vy. Western Assur. 
Co., 35 N. S. 488 [app allowed on 
other “grounds .33>:CangiSt-GAl 47312 
Lount v. London Mut. F. Ins. Co., 9 
Ont. L. 549, 5 OntWR 344 [app dism 
9 Ont. L. 699, 6 OntWR 84]; Findley 
v. Fire Ins. Co. of North America, 
25 Ont. 515; Ballagh v. Royal Mut. 
EF. Ins. Co., 5 Ont. A. 87; Butler vv. 
Standard F. Ins. Co., 4 Ont. A. 391; 
Parsons v. Citizens’ Ins. Co., 4 Ont. 
A. 96; McIntyre v. Montreal Nat. Ins. 
Co., 44 U. C. Q. B. 501; Sly v. Ottawa 
Ry age Ins Co29TUskexie Ps 


26. Planters’ Ins. Co. v. Myers, 55 
Miss. 479, 30 AmR 521; Boardman v. 
New Hampshire Mut. F. Ins. Co., 20 
N. H. 551; Port Blakely Mill Co. v. 
Springfield F. & M. Ins. Co., 59 Wash. 
501, 110° P $36, 140 AmSRA86354eb6 
Wash. 681, 106 P 194, 28 LRANS 


593), 
27. Cal..— Mills Nat. Bank v. 
Union Ins!) €o37-88Call 497,26 Pe 


509, 22 AmSR 324; Wheaton v. North 
British, etes. Ins: Co., W6mCalkes the 
18 P 758, 9 AmSR 216. 

La.—Germier v. Springfield F. & 
M. Ins. Co., 109 La. 341, 33 S 361. 

Mass.—Richmondville Union Semi- 
nary v. Hamilton Mut. Ins. Co., 14 
Gray 459. 

Mich.—Convis v. Citizens’ Mut. F. 
Ins. Co., 127 Mich. 616, 86 NW 994. 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

Nebr.—Aitna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

Pa.—Frisbie v. Fayette Mut. Ins. 
Co., 27 Pa. 325; Lennox v. Greenwich 
Ins. Co., 9 Pa. Super. 171. 

Va.—Morotock Ins. Co. v. Fos- 
toria Novelty Co., 94 Va. 361, 26 SE 
850. 

Wis.—Blumer v. Phoenix Ins. Co., 


45 Wis. 622. 

28. Planters’ Ins. Co. v. Myers, 
55. Miss... 479,) 330..AmR,'524%; Port 
Blakely Mill Co. v. Springfield F. & 
Me Ins: Co. 595 Wash 0i5— JO; P 
36, 140 AmSR 863; Hart v. Niagara 
EY Ins: Cos 9cWash. 620-88 FP 223, 
27 LRA 86 [quot May Ins. § 164]. 

Qualification of warranty by other 
provisions see infra §§ 198, 199. 


29. Cal.—Mills Nat. Bank v. Union 
Ins. Co., 88 Cally 497, 26, BR) 509, 22 
AmSR 324. 


Ind.—Rogers v. Phenix Ins. Co., 121 
Ind. 570, 23 NE 498. 

Me.—Garcelon v. Hampden F. Ins. 
Co., 50 Me. 580. 

Nebr.—A#tna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. Y.—Clinton v. Hope Ins. Co., 
45 N. Y. 454. 

Tenn.—Boyd v. Vanderbilt Ins. Co., 
AL ee 212, 16 SW 470, 25 AmSR 

Va.—Morotock Ins. Co. v, Fostoria 
Novelty Co., 94 Va. 361, 26 SE 850. 


Wash.—Port Blakely Mill Co. v. 
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the policy makes the application a part thereof, the 
statements in the application will be regarded as 
representations if the policy refers to them as 
such.2° It is sometimes provided by statute * that 
statements in the application or other preliminary 
or collateral documents shall not be made warran- 
ties by reference thereto in the policy unless a 
copy of such application or document is incorporated 
into the policy, or indorsed thereon, or attached 
The falsity of a statement or representa- 
tion which is directly or impliedly affirmed in the 
policy itself or by reference to some preliminary 
or collateral statement renders the policy void from 
The general rules for construing 
policies ** govern the construction of warranties.*° 
As the effect of a breach of warranty is to in- 
validate the contract and operate as a forfeiture of 
the insurance, a warranty will be construed strictly 


thereto. 


es enh aia 
the beginning. 


Sprinefield F. & M. Ins. Co., 59 Wash. 
501, 110 P 36, 140 AmSR 863, 56 
Wash. 681,-106 P 194, 28 LRANS 593. 

Wis.—Redman y. Hartford F. Ins. 
Co., 47 Wis. 89, 1 NW 393, 82 AmR 751. 

N. B.—Hammond v. Citizens Ins. 

Co., 26 N. B. 371. 
Houghton v. Manufacturers’ 
Mut. F. Ins. Co., 8 Metc. (Mass.) 
114, 41 AmD 489; Hammond v. Citi- 
zens Ins. Co., 26 N. B. 371. 

31. See statutory provisions. 

32. Salzman v. Machinery Mut. 
Ins. Assoc,, 142 Iowa $9, 120 NW 
697; MacKinnon v. Mutual F. Ins. 
Co., 89 Iowa-170, 56 NW 423; Ellis 
v. Council Bluffs Ins. Co., 64 Iowa 
507, 20 NW 782; Wheeler v. Water- 
town F. Ins. Co., 131 Mass. 1; Taylor 
v. Astna Ins. Co., 120 Mass. 254; 
Kollitz v. Equitable Mut. F. Ins. Co., 
92 Minn. 234, 99 NW 892. 

Application as part of contract 
generally see supra § 77. 

33. U. S.—Bulkley v. Protection 
Ens. (Co., 4 EF. Cas. No. 2,118, 2 Paine 
82; De Camp v. New Jersey Mut. L. 
TmMs.eCo.) 14 Me (CaszINo.233719; 

Ind.—Pheenix Ins. Co. v. Benton, 
87 


Ind. 132. 

La.—Whitney v. Ocean Ins. Co., 14 
La. 485, 33 AmD 595; Goicoechea v. 
Louisiana State Ins. Co., 6 Mart. N. 8. 
61,017 AmD 1175. 

Mich.—Benham vy. Farmers’ Mut. 
F. Ins. Co., 165 Mich. 406, 416, 131 
NW 87, AnnCas1912C 983, LRA1915D 
736 [quot Cyc]. 

N. Y.—Rohrbach v. Germania F. 
Ins. Co., 62 (N: Yo. 62; 20° AmR: 1461; 
Bryce v. Lorillard F. Ins. Co., 55 
N. Y. 240, 14 AmR 249; Ripley v. 
AMtna Ins. Co., 30 N. Y. 136, 86 AmD 
362; Brown v. Cattaraugus County 
Mut. Ins. Co., 18 N. Y. 385; Scharles 
v. Hubbard, 74 Mise. 72, 131 NYS 
848; Edwards v. Hartford F. Tus. Co., 
35 Mise. 822, 72. NYS 1100. 

Can.—Guimond v. Fidelity Phoenix 
im. Ine. Co. 4%. CaniS.C! 206, .9) Dom: 
LR 463, 12 EastLR 350 [dism app 
41 N. B. 145, 2 DomLR 654, 10 Hast 
LR 562]. 

And see infra § 208. 

34. See supra § 69 et seq. 

35. Hoose v. Prescott Ins. Co., 84 
Mich. 309, 47 NW 587, 11 LRA 340 
(intent of parties). 

36. U. S—Kansas City First Nat. 
Bank v. Hartford F. Ins. Co., 95 U.S. 
673, 24 L. ed. 563; Stout v. Commer- 
cial’ Union Assur. Co.,12 Fed. 554, 11 
Biss. 309; Sayles v. Northwestern Ins. 
Co., 21 F. Cas. Nov'12,422, 2° Curt. 6110) 


Ill.—Schroeder v. Trade Ins. Co., 
109 Til. 157. 
Ind.—Rogers v. Phenix Ins. Co., 


121 Ind. 570; 23 NE 498. 
Md.—vU. S. Fire & M. Ins. Co. “% 
Kimberly, 34 Md. 224, 6 AmR 325. 
N. Y.—Dilleber v. Home L. Ins. Co., 
69 N. Y. 256, 25 AmR 182; Mowry v. 
World Mut. L. Ins. Co.,-7 Daly 321 
{aft 74 N. Y. 360]. 


\ 
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Pa.—Watertown F. Ins. Co. v. 
Simons, 96 Pa. 520. - 

R. I.—Wilson v. Hampden F. Ins. 
Co., 4 R. I. 159; Wilson v. Conway 
FE. Ins. Co., 4 R. I, 141. 

Vt.—wWilson v. Commercial Union 
Assur. Co., 90 Vt. 105, 96 A 540. 

Eng.—Mayall v. Mitford, 6 A. & 
BE. 670, 33 HCL 355, 112 Reprint 258. 

See generally supra § 70. 

37. See supra § 190. 

38. U.S.—American Credit Indemn. 
Co. v. Carrollton Furniture Mfg. Co., 
95) Wed. 111;, 36 CCA )G671; "Hearn Vv. 
Equitable Safety Ins. Co., 11 F. Cas. 
No. 6,300, 4 Cliff. 192 [aff 20 Wall. 
494, 22 L. ed. 398]. 

Ark.—Capital F. Ins. Co. v. King, 
82 Ark. 400, 102 SW 194. 

Conn.—Glendale Woolen Co. v. Pro- 
tection Ins. Co., 21 Conn. 19, 54 AmD 
309. 

La.—Germier v. Springficid F. & 
M. Ins. Co., 109 La, 341, 33 S 361. 

Me.—Wiliiams v. New England 
Mut. F. Ins. Co., 31 Me. 219. 

Minn.—-Cerys v. State Ins. Co., 71 
Minn. 338, 73 NW 849; Aitna Ins. Co. 
v. Grube, 6 Minn. 82. 

Mo.—Mers vy. Franklin Ins. Co., 68 
Mo. 127; Burge v. Greenwich Ins. 
Co., 106 Mo. A. 244, 80 SW _ 342; 
Walker v. Phoenix Ins. Co., 62 Mo. 
A, 209. 

N. J.—Dewees v. Manhattan 
Co.,:34 N. J. Le 244. : 

S. C.—Walton v. Bethune, 4 S. C. 
L. 458, 4 AmD 597. 

Wash.—Miller v. Commercial Union 
Assur. Co., 69 Wash. 529, 534, 125 P 
782 [quot Cyc]. : 

Alta.—Whitney v. Great Northern 
Ins. Co., 10¢ Alta: Ai} 292;, 304; ))[eit 
Cyc, per Beck, J.]. 

N. S.—Harrison v. Western Assur. 
Co.,, 35 N. S. 488 [app allowed on 
another ground 33 Can. S. C. 478]. 

39. U. S.—Clark v. Manufacturergy’ 
Ins. Co., 8 How. 235, 12 L. ed. 1061 
[rev 5 F. Cas. No. 2,829, 2 Woodb. 
& M. 372]; Bulkley v. Protection Ins. 
Co., 4 FE) Cas..No.' 2,118, 2 Paine 82. 

Ark.—Capital F. Ins. Co. v. King, 
82 Ark. 400, 102 SW 194. 

Cal.—Solomon y. Federal Ins. Co., 
176, Gale 133, 16 <P 859; “Bayley pw 
Employers’ Liability Assur. Corp., 
6 Cal. Unrep. Cas. 254, 56 P 638. 

Colo.—National Mut. F. Ins. Co. v. 
Duncan, 44 Colo. 472, 98 P 634, 20 
LRANS 340. 

Conn.—Bennett v. Agricultural Ins. 
Co., 51 Conn. 504. 

Ill.—-Thomas v. Fame Ins, Co., 108 
PU 9 bath LOW VAN baa. 
ee tae v. Adtna Ins. Co., 29 Ind. 

Ky.—Kentucky, ete. Mut. Ins. Co. 
v. Southard, 8 B. Mon. 634. 

La.—St. Landry Wholesale Mercan- 
tile Co. v. New Hampshire F. Ins. 
Co., 114 La. 146, 38 S 87, 3 AnnCas 
821; Germier v. Springfield F. & M. 
| Ins. Co., 109 La. 341, 38 S 361; Goi- 
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as against insurer, and liberally as against insured.3° 

[§ 198] b. Materiality. While the falsity of a 
representation will defeat the contract only where 
it is material,®7 in case of a warranty the statement 
is made material by the very language of the con- 
tract, so that a misrepresentation of a matter war- 
ranted is a breach of the contract itself.*® 
fore the falsity of a statement which is made a 
warranty will avoid the contract without regard to 
whether it can be considered as material in any 
way to the risk or the loss.%° 
be stipulated that the statements shall be warran- 
ties so far as material to the risk, or the warranty 
may be followed by a provision that any false state- 
ment as to material facts shall avoid the policy, 
and when so qualified the statement is in effect a 
representation, the falsity of which will not avoid 
the policy unless the facts to which it relates are 


There- 


Nevertheless it may 


coechea v. Louisiana State Ins. Co., 
6. Mart-N._S. 51,07" AmD 275. 

Me.—Witherell v. Maine Ins. Co., 
4° Me, 200. 

Mass.—Forbush v. Western Massa- 
chusetts Ins. Co., 4 Gray 337. 

Mich.—Hoose v. Prescott Ins. Co., 
84 Mich. 309, 47 NW) 587, 11 LRA 
240; American Ins. Co. v. Gilbert, 27 
Mich. 429. 

Minn.—Stensgaard v. St. Paul Real 
Est. Title Ins. Co., 50 Minn. 429, 
52 NW _ 910, 17 LRA 575; Attna Ins. 
Co. v. Grube, 6 Minn. 82. 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

Mo.—Mers vy. Franklin Ins. Co., 68 
Mo. 127; Loehner v. Home Mut. Ins. 
Co., 17 Mo. 247; Burge v. Greenwich 
Ins. Co., 106 Mo. A. 244, 80 SW 342; 
Maddox v. Dwelling-House Ins. Co., 
56 Mo. A, 343. 

Nebr.—Aitna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. H.—Boardman v. New Hamp- 
Shire Mut. F. Ins.,Co., 20 N. Hi, 551. 

N. Y.—Donley yv. Glens Falls Ins. 
Co,, 184 N. Y. 107, 76 NE 914, 6 Ann 
Cas 81; Armour v. Hamburg Trans- 
atlantic “B.> Ins. gos, 90CINpsyew 467 
Rohrbach v. Germania F. Ins. Co., 62 
N. Y. 47, 20 AmR 451 [rev 1 Thomps. 
& C. 339]; Ripley v.. Aitna Ins. Co., 
30 N. Y. 1386, 86 AmD 362; Chase v. 
Hamilton Ins. Co., 20 N. Y. 52 [rev 
22 Barb. 527]; O’Niel v. Buffalo F. 
Ins. Co., 3 N. Y. 122; Gates v. Madi- 
son County Mut. Ins. Co., 2)N. Y. 
43 [rev 3 Barb. 738]; Cogswell v. 
Chubh, 1 App. Div. 93, 36 NYS 1076 
[aff 157 N. Y. 709 mem, 53 NE 1124 
mem]; Smith v. Empire Ins. Co., 25 
Barb. 497; Wall v. Howard Ins. Co., 
14 Barb. 883; Kennedy v. St. Law- 
rence County Mut. Ins. Co., 10 Barb. 
285; Bryce v. Lorillard F. Ins. Co., 
35 N. Y. Super. 394 [aff 55 N. Y. 240, 
14 AmR 249, 46 HowPr 498]; Jen- 
nings v. Chenango County Mut. Ins. 
Co., 2 Den. 75; Duncan v. Sun F. Ins. 
Co., 6 Wend. 488, 22 AmD 539; Calla- 
ghan v. Atlantic Ins. Co., 1 Edw. 64. 

Oh.—Byers v. Farmers’ Ins. Co., 35 
Oh. St. 606, 35 AmR 623. 

Okl.—Deming Inv. Co. v. Shawnee 
By. Insay Co, 6 OKs) sau Ol sree 
LRANS 607, 

Or.—Chrisman v. State Ins. Co., 16 
Or. 283, 18 P 466. 

Pa.—State Mut. I. Ins. Co. v. Ar- 
thus, 30 Pa. 315. ' 

Va.—Virginia F. & M. Ins. Co. v. 
Morgan, 90 Va. 290, 18 SE 191. 

Wash.—Miller v. Commercial Union 
Assur. Co., 69 Wash. 529, 534, 125 PB 
782 [quot Cyc]. 

Eng.—Newcastle F. Ins. Co. v. 
ecm eat. 3 Dow 255, 3 Reprint 

Ont.—Stott v. London, etc., F.. Ins, 
Co., 21 Ont. 312; Herbert v. Mercan- 
tile F. ins. Co., 43,U. C. Q. B; 384, 

Statutory modification of rule see 
infra § 201. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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material,*° although there is authority to the con- 
trary.44 A statement not made in answer to an in- 
quiry is not a warranty, although material in fact.4? 

[§ 199] c¢. Intent of Insured. The fact that a 
statement which is made a warranty is made in 
good faith or through mistake will not prevent the 
falsity thereof from constituting a breach of war- 
ranty and avoiding the policy.4? Nevertheless state- 
ments which are made warranties may be so qual- 
ified, or may by their very terms so clearly appear 
to be merely statements as to the knowledge or be- 
lief of insured that falsity therein will avoid the 
policy only where it is intentional,‘4 and as to a 
material fact.*® 

{§ 200] 5. Time of Misrepresentation, Conceal- 
ment, or Warranty. A warranty in an application 
made a part of the policy by express reference re- 
lates to facts existing at the time the application is 
made, and if true then the policy is not avoided 
by the fact that the statement is not true at the 
time the policy is issued.t® In some jurisdictions, 
however, it has been held that where delivery of the 
policy is delayed by failure of insured to pay the 
premium, a warranty or material representation in 
the application must be true at the time the policy 
is delivered.*? And it has been held that breach 
of warranty cannot be based on statements which 
are true at the time the policy attaches, whatever 
may have been the condition at the time of the 
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vey made after the issuance of the policy are not 
binding on insured aS warranties or representa- 
tions,*? at least where the subsequent application or 
survey is not based on a consideration,°° or is not 
made pursuant to a prior agreement on the part of 
insured.>+ But it has been held that representa- 
tions in an application and survey subsequently fur- 
nished according to an agreement, and expressly 
made a part of the policy previously issued, are 
binding on insured.®? A policy providing that it 
shall be void if insured has misrepresented any 
material fact does not apply to statements made 
after a loss.53 

Renewals. A renewal of a policy stands on the 
same footing as the original policy,®4 and a new 
policy issued for an existing policy without a new 
application is deemed to have been made on the 
same application as the original policy,®® although 
it has been held that where a renewal policy does 
not refer to the original application, insurer cannot 
claim that the original application is to bé treated 
as a part of the renewal policy.°® By accepting 
a renewal in accordance with the representations or 
warranties on which the original policy was issued, 
insured is bound by such representations or war- 
ranties,°>7 and where a policy is void for conceal- 
ment of a material fact, a renewal of the policy 
is also invalid? On the other hand the renewal 
will not be invalidated by failure to disclose a 
change in the facts represented, occurring after the 


material fact which proves to be, 


application.*8 Statements in an application or sur- 
40. U. S.—Mulville v. Adams, 19/|to state facts. 
Fed. 887. v. Gilbert, 27 Mich. 429. 


Dak.—Waterbury v. Dakota F. & 
M. Ins. Co., 6 Dak. 468, 438 NW 697. 

Iowa.—Eddy v. Hawkeye Ins. Co., 
ibe Iowa 472, 30 NW 808, 59 AmR 

Me.—Garcelon vy. Hampden F., Ins. 
Co., 50 Me. 580. 

Mass.—Elliott v. Hamilton Mut. 
Ins. Co., 13 Gray 139; Lee v. Howard 
# Ins:- Co.," 11. ‘Cush. (324. 

Mich.—American Ins. Co. v. Gil- 
bert, 27 Mich. 429. 

Minn.—A®tna Ins. Co. .v. Grube, 6 
Minn. 82. 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

Nebr.—4®#tna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

Pa.—Watertown F. Ins. 
Simons, 96 Pa. 520. 

Tex.—Phcenix Assur. Co. v. Munger 
Improved Cotton Mach. Mfg. Co., 92 
Tex. 297, 49 SW 222 [aff (Civ. A.) 
49 SW 271]; Delaware Ins. Co. v. 
Harris, 26 Tex. Civ. A. 537, 64 SW 
867. “ 

Va.—Lynchburg F. Ins. Co. v. 
West, 76 Va. 575, 44 AmR 177. 

Wis.—Redman v. Hartford F. Ins. 
Co., 47 Wis. 89, 1 NW 393, 32 AmR 
751; Prieger v. Exchange Mut. Ins. 
Co., 6 Wis. 89. 

Alta.—Whitney v. Great Northern 
Ins. Co., 10 Alta. L. 292, 301 [cit 
Cyc, per Beck, J.]. 

Ont.—Kerr v. Hastings Mut. F. Ins. 
ON ath Ue Cr@: Be. 2%; ; 

[a] Rule applied.—A policy, re- 
ferring to an application and making 
it a part of the policy and a war- 
ranty by insured, which provides that 
“false representations by insured of 
the condition, situation, or occupancy 
of the property, or any omission to 
make known any fact material to the 
yisk, or an overvaluation, or any 
misrepresentation whatever, either 
in the written application or other- 
wise, shall render the policy void,” 
makes warranties of the representa- 
tions and statements referred to, 
whether material to the risk or not; 
and materiality to the risk is a limi- 
tation attached only to the omission 


[26 C. J.—11] 


Cour Vv. 


41. Chrisman v. State Ins. Co., 16 
Or. 288, 18 P 466. 

42. Graham v. Fireman’s Ins. Co., 
87 N. Y. 69, 41 AmR 349, 183 NY Wkly 
Dig 338 [aff 9 Daly 341]. 

43. U. S.—Fisher v. Crescent Ins. 
Co., 338 Fed. 544. 

Ga.—Morris v. Imperial Ins. Co., 
106 Ga. 461, 32 SE 595. 

Mo.—Smith v. American Auto. Ins, 
Co., 188 Mo. A. 297, 175 SW 113. 

N. H.—Davis v. AXtna Mut. F. Ins. 
CO GLONG eo 30, oo 4s 907. 

N. Y.—Le Roy v. Market F. Ins. 
Co., 45 N. Y. 80; Linzee v. Frankfort 
Gen. Ins. Co., 162 App. Div. 282, 137 
NYS 606; Kennedy vy. St. Lawrence 
County Mut, Ins. Co. 10° Barb. 


285. 

~ Oh.—Byers v. Farmers’ Ins. Co., 35 
Oh. St. 606, 35 AmR 628. 

Pa.—Com. Mut. F. Ins. Co. v. 
Huntzinger, 98 Pa. 41; Cooper v. 
Marmers) Mut.) EY Ins. Co 60° Pa. 
299, 88 AmD 544. i 

Va.—West Rockingham Mut. F. 


ae ee Co. v. Sheets, 26 Gratt. (67 Va.) 

Ont.—Greet v. Citizens’ Ins. Co., 27 
Grant Ch. (U. C.) 121. 

44. U. S.—Fisher v. Crescent Ins. 
Co., 33 Fed. 549; Mulville v. Adams, 
19 Fed. 887. 

Cal. Wheaton v. North British, 
ete:,, Ens, ‘Co., (76) Cal) 415,-18 ‘P1585 
9 AmSR 216. 

Ind.—Phenix Ins. Co. v. Wilson, 132 
Ind. 449, 25 NE 592. 

Iowa.—Wilkins v. Germania F. Ins. 
Co., 57 Iowa 529, 10 NW 916. 

Me.—Garcelon v. Hampden F. Ins. 
Co., 50 Me. 580. 

Mass.—Lee v. Howard F. Ins. Co., 
11 Cush. 324. 

Minn.—A®#tna Ins. Co. v. Grube, 6 
Minn. 82. 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

N. Y.—Callaghan v. Atlantic Ins. 
Co., 1 Edw. 64. 

Wis.—Redman v. Hartford F. Ins. 
Co., 47 Wis. 89, 1 NW 393, 32 AmR 
751. 

[a] An unqualified assertion of a 


false will avoid the policy, although 
insurer must have known the impos- 
Sibility of any knowledge as to the 
fact on the part of insured. Calla- 
ghan v. Atlantic Ins. Co. 1 Edw. 
CNS YG 4 ; 

45. See supra § 198. 

46. Schroeder v. Trade Ins. Co., 
109 Ill. 157; Day v. Hawkeye Ins. Co., 
72 Iowa 597, 34 NW 435; Howard F. 
Ins. Co. v. Bruner, 23 Pa. 50; Pioneer 
Sav., ete. Co. v. Providence-Wash- 
ington Ins. Co,. 17 Wash. 175, 49 P 
231, 38 LRA 397. 

47. Blumer v. Phoenix Ins. Co., 45 
Wis. 622. And see Frederick County 
Mut. F. Ins. Co. v. Deford, 38 Md. 
404 (where rule is laid down that 
warranty must be true on day policy 
is accepted). 


48. State Mut. F. Ins. Co. v. Ar- 
i COUP so Omisasmolin. 
49. Michigan F. & M. Ins. Co. v. 


Wich, 8 Colo. A. 409, 46 P 687; Wil- 
liams v. New England Mut. F. Ins. 
Co., 31 Me. 219; Le Roy v. Park F. 
Ins. Co., 39 N. Y. 56; Liverpool, etc., 
Ins. Co. v. Stern, (Tex. Civ. A.) 29 
SW 678. 

50. Philadelphia Fire Assoc. v. 
Bynum, (Tex. Civ. A.) 44 SW 579. 

51. Michigan F. & M. Ins. Co. v. 
Wich, 8 Colo. A. 409, 46 P 687; Le 
aM Ve Parke Hee PNG OO, soo iNet 


52. Rankin v. Amazon Ins. Co., 
89 Cal. 203, 26 P 872, 23 AmSR 460. 

53. Thomsen v. Springdale Mut. 
F. Ins. Assoc., (Iowa) 171 NW 592. 

54 Witherell v. Maine Ins. Co., 
49 Me. 200. 

55. McKibban v. Des Moines Ins. 
Co., 114 Iowa 41, 86 NW 38. 

56. Merchants’ Ins. Co. v. Dwyer, 
1 Tex. Unrep. Cas. 441. 

57. Clark v. Manufacturers’ Ins. 
Co., 5 F. Cas. No. 2,829, 2 Woodb. & 
M. 472 [rev on another ground 8 
How. 235, 12 L. ed. 1061]; Wolff v. 
Oswego, etc., Ins. Co., 6 NYSt 548. 

Terms and conditions of renewals 
generally see supra § 109. 

58. Liverpool, etc., Ins. Co. v. Ag- 
ricultural Sav., etc., Co., 33 Can. S. C. 
94, 1 BRC 593. 
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date of the original policy.®® And, although the 
original policy might have been avoided for mis- 
representation, such misrepresentation will not 1n- 
validate the renewal, if the fact misrepresented is 
true at the time of the renewal.®° Where a policy 
issued on an application containing certain state- 
ments as to the condition of the property is can- 
celed, and a new policy is issued for an additional 
premium after inspection of the premises by in- 
surer’s agent, the statements will not be regarded 
as warranties.*+ 

[§ 201] 6. Statutory Modification of Rules as 
to Misrepresentations and Warranties.®? In several 
jurisdictions there are statutes °* which, although 
varying in phraseology, provide in effect that false 
statements by insured shall not avoid the policy 
unless they relate to matters material to the risk,®* 
or are fraudulent;** and a repeal of such a stat- 
ute does not affect policies taken out while the stat- 
ute was in force.6* Such a statute is constitu- 
tional,®? notwithstanding it is made to apply only 
to a nonassessable fire insurance company;®* and 
must be liberally construed in favor of insured.®® 

59. Fayette County Mut. F. Ins. 


Co. v. Neel, 6 WklyNC (Pa.) 233. 
60. Garrison v. Farmers’ Mut. F. 


Greenwich Ins. 
58 SW 851. 
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105 AmSR 916, elmer 451; Light v. 
0.; 


[§§ 200-202 


In some jurisdictions the statute has been held to 
apply to statements made in the policy itself as 
well as to those in the application,” while in others 
the statute has been construed not to apply to war- 
ranties in the body of the policy.1 The purpose of 
these statutes was to relax the rule requiring strict 
performance of immaterial conditions,’? but they 
do not impair the common-law rule as to the effect 
of a warranty pertaining to a fact material to the 
risk.73 The test of the materiality of a warranty 
under such statutes is as a rule the same as that 
of a representation or concealment,’* although it 
has been held that a statute providing that no war- 
ranty or representation shall defeat the policy un- 
less the matter represented increases the risk 
means a matter increasing the danger of loss, and 
not one inducing insurer to take the risk.7> Under 
such a statute a misrepresentation in reference to 
a matter increasing the risk of loss is deemed ma- 
terial, although not made with intent to deceive.’ 
The statute cannot be evaded by stipulations incon- 
sistent therewith,’ although it has been held in 
some jurisdictions that the statute. controls only 
Anderson, (Civ. A.) 179 SW 66. 


Wash.—Robbins v. Milwaukee Me- 
chanics’ Ins. Co., 173 P 634; Work- 


105 Tenn. 480, 


Ins. Co. 56° N. J. Te 235,128 A 8, 

61. Phcenix Ins. Co. v. Padsitt, 
(Tex. Civ. A.) 42 SW 800. 

62. Statutes affecting promissory 
warranties see infra § 237. 

63. See statutory provisions. 

64. U. S.—cConnecticut F. Ins. Co. 
v. Manning, 160 Fed. 382, 87 CCA 334, 
‘15 AnnCas 338 (Missouri statute). 

Cal.—Victoria SS. Co. v. Western 
Assur. Co., 167 Cal. 348, 139 P 807. 

Ga.—Rosser v. Home Ins. Co., 101 
Ga. 716, 29 SE 286; Phenix Ins. Co. 
v.. Fulton, 80 Ga. 224, 4 SE 866; Mo- 
bile Fire Dept. Ins. Co. v. Miller, 58 
Ga. 420. 


Ky.—Niagara F. Ins. Co. v. layne, | 


162 Ky. 665, 172 SW 1090; Home Ins. 
Co. v. Koob, 113 Ky. 360, 68 SW 453, 
24 KyL 223, 101 AmSR 354, 58 LRA 
58; Kenton Ins. Co. v. Wigginton, 89 
Ky. 330, 12 SW 668, 11 KyL 539, 7 
LRA 81; Manchester Assur. Co. v. 
Dowell, 80 SW 207, 25 Kyl 2240; 
Lancashire Ins. Co. v. Monroe, 101 
Ky. 12, 39 SW 4384, 19 KyL 204; Farm- 
ers’, etc., Ins. Co. v. Curry, 13 Bush 
312, 26 AmR 194. 

Me.—Gilman vy. Dwelling-House 
Ins. Co., 81 Me. 488, 17 A 544; Sweat 
v. Piscataquis Mut. Ins. Co., 79 Me. 
109, 8 A 457; Buck v. Phceenix Ins. 
Co., 76 Me. 586; Thayer v. Providence 
Washington Ins. Co., 70 Me. 531; 
Bellatty v. Thomaston Mut. F. Ins. 
Co., 61 Me. 414; Emery v. Pisca- 
Aah Boy.g- OM Ins, Co,,; 362, Me. 


Mass.—Eilder v. Federal Ins. Co., 
213 Mass. 389, 100 NE 655; King 
Brick Mfg. Co. v. Pheenix Ins. Co., 
164 Mass. 291, 41 NE 277 (construing 
Maine statute); Ring v. Phoenix 
Assur. Co., 145 Mass. 426, 14 NE 
525; Barre Boot Co. v. Milford Mut. 
F. Ins. Co., 7 Allen 42. 

Mo.—Farber v. American Auto. Ins. 
Co., 191 Mo. A. 307, 177 SW 675; 
Smith v. American Auto. Ins. Co., 188 
Mo. A. 297, 175 SW 113; Dolan v. 
Missouri Town! Mut. F. Ins. Co., 88 
Mo. A. 666. 

N. H.—Davis v. 4tna Mut. F. Ins. 
Co., 68 N. H. 315, 44 A 521; Davis v. 
Atina Mut. F. Ins. Co., 67 N. H. 335, 
39 A 902; Perry v. Dwelling-House 
Ins.. Co., 67 N. H. 291, 33 A 731, 68 
AmSR 668. : 

N. C.—McCarty v. Imperial Ins. 
Co., 126 N. C. 820, 36 SE 284. 

N. D.—Johnson v. Dakota F. & M. 
Ins. Co., 1 N. D. 167, 45 NW 799. 

Tenn.—Continental F., Ins. Co. v. 
Whitaker, 112 Tenn. 151, 79 SW 119, 


Tex.—Hartford Nat. F. Ins. Co. v. 
Carter, (Civ. A.) 199 SW 507; Ameri- 
can Nat. Ins. Co. v. Anderson, (Civ. 
A.) 179 SW 66; Co-operative Ins. 
Assoc. v. Ray, (Civ. A.) 188 SW 1122; 
Mecca F. Ins. Co. v. Stricker, (Civ. 
A.) 136 SW 599; Scottish Union, etc., 
Ins. Go. v. Wade, 59 Tex. Civ. A. 631, 
127 SW 1186. 

Wash.—Robbins v. Milwaukee Me- 
chanics’ Ins. Co., 173 P 634; Woods 
v. Pennsylvania Ins. Co., 82 Wash. 
563, 144 P 650. 

[a] Construction of statute.—The 
word “condition,” in the act of March 
26, 1897 § 2, providing that the war- 
ranty of any fact or “condition” in- 
corporated in any policy, which shall 
not materially affect the risk, shall 
be construed as representations only, 
refers to facts existing, or said or 
supposed to exist, at the time the 
policy is made. Hoover v. Mercantile 
Town Mut. Ins. Co., 98 Mo. A, 111, 
69 SW 42. 

65. Ga.—Rosser v. Home Ins. Co., 
101 Ga. 716, 29 SE 286; Mobile Fire 
Dept. Ins. Co. v. Miller, 58 Ga. 420. 

Ky.—Home Ins. Co. v. Koob, 1138 
Ky. 360, 68 SW 453, 24 KyL 223, 101 
AmSR 354, 58 LRA 58; Lancashire 
Ins. Co. v. Monroe, 101 Ky. 12, 39 SW 
434, 19 KyL 204; Kenton Ins. Co. v. 
Wigginton, 89 Ky. 330, 12 SW 668, 11 
KyL 539, 7 LRA. 81; Farmers’, etc., 
Ins; Co. v.,,Curry, 13,Bush. 312,.26 
AmR 194; Manchester Assur. Co. v. 
Dowell, 80 SW 207, 25 Kyl 2240; 
poeaen Assur. Co. v. Rector, 7 KyL 
524. 

Me.—Bellatty v. Thomaston Mut. 
F. Ins. Co., 61 Me. 414; Emery v. 
Piscatedus. F. & M. Ins. Co., 52 Me. 

Mass.—Plder v. Federal Ins. Co., 
213 Mass. 389, 100 NE 655; Doyle v. 
American F. Ins. Co., 181 Mass. 139, 
63 NE 394. 

N. H.—Davis v. Aftna Mut. F. Ins. 
Co., 68 N. H. 315, 44 A 521; Davis v. 
Aitna Mut. F. Ins. Co., 67 N. H. 335, 
39 A 902; Perry v. Dwelling-House 
Ins: Co., 67° N. H. 291, 33) -Ac731; 68 
AmSR 668; Leach v. Republic F. Ins. 
Co., 58 N. H. 245; Tuck v. Hartford 
I. Ins. Co., 56 N. H. 326. 

N. C.—McCarty v. Imperial Ins. 
Co., 126 N. C. 820, 36 SE 284. 

Tenn.—Continental F. Ins. Co. v. 
Whitaker, 112 Tenn. 151, 79 SW 119, 
105 AmSR 916, 64 LRA 451; Light v. 
Greenwich Ins. Co., 105 Tenn. 480, 
58 SW 851. 

Nat. Ins. 


Tex.—American Consus 


man v. Royal Exch. Assur., 96 Wash. 
559, 165 P 488; Woods v. Pennsyl- 
penis Ins. Co., 82 Wash. 563, 144 P 

66. McCarty v. Imperial Ins. Co., 
126 N. C. 820, 36 SE 284. 

67. McPherson v. Camden F. Ins. 
Co., (Tex. Civ, A.) 185 SW 1055 [aff 
222' SW 2111. 

68. Continental F. Ins. Co. v. 
Whitaker, 112 Tenn. 151, 79 SW 119, 
105 AmSR 916, 64 LRA 451. 

69. Mecca FE. Ins. Co. v. Stricker, 
(Tex. Civ. A.) 186 SW 599. 

70. Hartford F. Ins. Co. v. Me, 
Clain, 85 SW 699, 27 KyL 461; Hart- 
ford F. Ins. Co. v. Wright, 58 Tex. 
Civ. A, 237, 125 SW 363. 

71. Elder v. Federal Ins. Co., 213 

BS eet ie NE 655. 

4 aterbury v. Dakota F. i 
Ins. Co., 6, Dak. 468, 43 NW BT am 

[a] In Arkansas the statute 
modifies the rule that warranties 
must be strictly true by providing 
that substantial performance shall 
be sufficient in case of a policy on 
personal property, but leaves the 
Aioy Ponertes 8 as Ro policies on real 

ate. Capita vel NS: , Cos Va ak 
82 Ark, 400, 109 Sw eagt, ne 

73. Connecticut. F. Ins. Co. v. 
Manning, 160 Fed. 382, 87 CCA 334, 
15 AnnCas 338 (construing Missouri 
statute); Farber v. American Auto. 
Ins..Co.; .191- Mol A.W 3807). 177 Gur 
675; Dolan v. Missouri Town Mut. BF. 
ing CPs Mo. A. 666. 

Hi aterbury v. Dakota F, 
Ins. Co., 6 Dak. 468, 43 NW 697. a 

Materiality of: 

Concealment see supra § 193. 

Representations see supra § 190. 

_ 75. Thayer v. Providence Wash- 

ington Ins. Co., 70 Me. 531; Davis v. 

ee pat F. Ins. Co., 68 N. H. 315, 

construing Mass 

statute) g ssachusett$ 
6 Ring v. Phoenix Assur, 

Mass. 426. 14 NE 525. Pf Pogh 38 

77. obile Fire Dept. Ins. Co. v. 
Coleman, 58 Ga. 251; ‘Williams 
Bankers’, etc., F. Ins. Co., 73 Mo. A. 
607; Queen Ins. Co. v. Leslie, 47 Oh. 
St. 409, 24 NE 1072, 9 LRA 45, 

{a] In Maine and Texas the state 
ute itself declares that all contracts 
in conflict with its provisions are 
void. Emery v. Piscataqua F. & M. 
Ins. Co., 52 Me. 322; King Brick Mfg. 
Co. v. Phoenix Ins. Co., 164 Mass. 
291, 41 NE 277 (applying Maine state 
ute); Hartford F. Ins. Co. v. Wright, 
58) Tex. Civ. A. 237, 125 ‘Sw 363: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where the policy is silent as to the effect of the 
A statute providing that no mis- 
representations shall avoid the policy unless ma- 
terial to the risk, notwithstanding a stipulation to 
the contrary,’® does not apply to a provision in the 
policy making it void if the property be encum- 
bered by a chattel mortgage, there being no repre- 
sentation made by insured;*° nor can such statute 
be invoked by one who procures the issuance of the 


statements.78 


policy by intentional fraud.*? 
[§ 202] 


scription. 


f3.. Farmers’, ;.etc.,), (Ins. , Cos «sv; 
Sopry: 13 Bush (Ky.) 312, 26 AmR 
[a] In North Dakota and South 


Dakota the statute provides that a 
policy may declare that a violation 
of specified provisions thereof shall 
avoid it. Waterbury v. Dakota F. & 
M. Ins. Co., 6 Dak. 468, 43 NW 697; 
Johnson v. Dakota F. & M. Ins. Co., 
1 N. D. 167, 45 NW 799; Peet v. Da- 
kota F. & M. Ins. Co., 7 S. D. 410, 
64 NW 206. 

79... St.Paul -B.-&2iM, Ans. (Cos wv: 
Garnier, (Tex. Civ. A.) 196 SW 980. 

80. Hartford F. Ins. Co. v. Wright, 
58 Tex. Civ. A. 237, 125 SW. 363. 

Si) St, .Paulyh:) é& Mor oinss).Coi) Ve 
Garnier, (Tex. Civ. A.) 196 SW 980. 

82. Construction of description 
generally see supra §§ 84-92. 

83. Cal.—Parrish v. Rosebud Min., 
ete., Co., 140 Cal. 635, 74 P 312, 71 
P 694. 

Mass.—Wood v. Firemen’s F. Ins. 
Co., 126 Mass. 316. 

Mo.—Tesson v. Atlantic Mut. Ins. 
Co., 40 Mo. 33, 983 AmD 293. 

N. Y.—Northrup v. Piza, 43 App. 
Div. 284, 60 NYS 363 [aff 167 N. Y. 
578 mem, 60 NE 1117 mem]; Jack- 
son Ver, St27 Paul). Bic &- M. /Ins..<Cos 
33 Hun 60 [rev on other grounds 
99 N. Y. 124, 1 NE 539]; Delongue- 
mare v. Tradesmen’s Ins. Co., 2 N. Y. 
Super. 629; Evans v. Columbia F. 
Ins. Co., :40, Mise. 316, 81 NYS 933; 
Fowler v. AXtna F. Ins. Co., 6 Cow. 
673, 16 AmD 460. 

Pa.—Lennox v. Greenwich Ins, Co., 
9 Pa. Super. 171, 43 WklyNC 398. 

Ont.—Davis v. Scottish Provincial 
Ins. Co., 16 U. C. C. P. 176; Sowden 
y. Standard Ins. Co., 44 U.nC.7Q..B; 
95; Mulvey v. Gore Mut. F. Assur. 
Cos 25 Ue CAQwWB, 424: , 

[a] Rule applied. — The descrip- 
tion of a stone house with a wooden 
kitchen as a stone dwelling house is 
untrue and vitiates the policy. Chase 
vy. Hamilton Ins. Co., 20 N. Y¥. 52. 
But see Gerhauser v. North British, 
etc., Ins. Co., 7 Nev. 174 (the descrip- 
tion “brick building’? was not a war- 
ranty that the entire building was 
brick, and recovery was allowed, al- 
though a portion of a brick wall had 
been removed and replaced by tim- 
bers on account of the settling of the 
building). 

84. Le Roy v. Market F. Ins. Co., 
39 N. Y. 60; Delonguemare vy. Trades- 
men’s Ins. Co., 2 N. Y. Super. 629; 
Jefferson Ins. Co. v. Cotheal, 7 Wend. 
(N. Y.) 72, 22 AmD 567. See also 
supra § 197. 

85. U. S.—Ruan v. Gardner, 20 F. 
Cas. No. 12,100, 1 Wash. C. C.145. See 
Columbian Ins. Co. v. Lawrence, 2 
Pet. 25, 7 L. ed. 335 (holding that 
a misdescrjption would not avoid the 
policy unless a lower rate or pre- 
mium was charged in consequence 
of it). 


B. As to Specific Matters—1. 
scription, Location, and Use of Property 8?—a. De- 
The description of the property insured 
as to character and construction,®* if incorporated 
inte the policy in terms or by reference,®*+ is a 
warranty that the property is as described, and if 
it be untrue in substance the policy is void. How- 
ever, complete accuracy in detail is not required, 
provided that the description is substantially cor- 
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rect and that the risk is not really greater than 
as represented.®® 
terial part of the description is a fatal conceal- 
ment,* but not so if the part omitted in no wise 
increases the hazard.8? 
the age of a building will not avoid the policy 8 
unless material to the risk.®® 
plete reconstruction of a building or machinery is 
equivalent to a rebuilding and the date thereof 


An omission to mention a ma- 


A misrepresentaticn as to 


A practically com- 


may be used to fix the age of the structure.°° State- 


De- 


GOsus 


Colo,—National Mut. F.. Ins. Co. v. 
Duncan, 44 Colo. 472, 98 P 634, 20 
LRANS 340. 3 

D. C.—Mallery v. Frye, 21 App. 105. 

Ind.—Germania F. Ins. Co. v. Deck- 
ard, 3 Ind. A. 361, 28 NE 868. 

Iowa.—Wilkins v. Germania F. Ins. 
Co., 57 Iowa 529, 10 NW 916. 

Mass.—Little v. Phoenix Ins. Co., 
123 Mass. 380, 25 AmR 96; Medina v. 
ei rmoitud Mut. F. Ins. Co., 120 Mass. 

N. Y.—Bilbrough v. Metropolis Ins. 
Co., 12 N. Y. Super. 587; Snyder v. 
Farmers’ Ins., etc., Co., 13 Wend. 
92 [aff 16 Wend. 481, 30 AmD 118]. 

Pa.—Perry County Ins. Co. v. 
Stewart, 19 Pa. 45. 

R. I.—Massell v. Protective Mut. 
BY Ins: Co..-19° RR. 1.) 565, 385A, 2095 
Lindsey v. Union Mut. F. Ins. Co., 3 
Raikes 16%. 

S. D—McNamara v. Dakota F. & 
M. Ins. Co., 1 S. D. 342, 47- NW 288. 

Tenn.—Kittrell v. German F. Ins. 
€o;, 1. Tenn; CivesA. 253; 

Tex.—Hartford F. Ins. Co. v. 
Moore, 13 Tex. Civ. A. 644, 36 SW 
146. 

Eng.—Dobson vy. Sotheby, M. & M. 
90, 22 BCL 481. 

Alta.—Dodge v. Western Canada F. 
Ins. Co., 5 Alta. L. 294, 6 DomLR 
355, 2 WestWkly 972. 

N. B—Hammond v. Citizens Ins. 
Cos /-26.N;,B5 371. 

[a] Rule applied.—(1) A _ repre- 
sentation that the building was 
twenty by thirty feet, when it was 
sixteen by twenty-four feet, does not 
of itself appear material to the risk, 
and so avoid the policy; but the an- 
swer, relying on it as a defense, 
must state facts showing its ma- 
teriality, that insured was influenced 
thereby in issuing the policy, or was 
injured thereby. National Mut. F. 
Ins. Co. v. Duncan, 44 Colo. 472, 98 
P 634, 20 LRANS 340. (2) A descrip- 
tion of a house a story and a half 
high as a “two-story house” is suffi- 
cient. Mallery v. Frye, 21 App. 
(D. C.), 105.; (3) It is no defense 
to recovery on a policy insuring an 
automobile that the license number 
was incorrectly stated in the appli- 
cation, where the automobile de- 
stroyed answered the rest of the de- 
scription in the application, was the 
only automobile owned by the appli- 
cant, and was the one intended to be 
covered by the policy, so that error, 
if any, in reforming the policy by 
inserting the correct number, was 
not prejudicial to insurer. White v. 
Home Mut. Ins. Assoc., (Iowa) 179 
NW 315. 

{[b] “Good condition’ within the 
meaning of warranty is a relative 
term and does not mean perfect con- 
dition. Kittrell v. German F. Ins. 
Co., 1 Tenn. Civ. A. 253 (a building 
constructed of fair lumber by fairly 
competent workmen, but which _ be- 


ments as to the age of an automobile or that it is 
the model of a specified year are material and, if 
false, will avoid the policy.® 
of a representation will of course depend upon the 
meaning to be given the question asked °? as well 
as upon the proper construction of the answer there- 
A description is not inaccurate if it ean be 
made definite and complete by reference to extrin- 
sic matters referred to therein,®* or by a construc- 


The truth or falsity 


cause of pressure from within 
bulged on one side and was leaning 
and prapped was in “good condition” 
within the meaning of the warranty). 

[c] “In course of construction.”— 
Dodge v. Western Canada F. Ins. Co., 
5 Alta. L. 294, 6 DomLR 355, 2 West 
Wkly 972. ; 

etter v. Conway Ins. Co., 52 

e. 4 


87. Benedict v. Ocean Ins. Co., 31 
N. Y. 389 [aff 1 Daly 8]. 

[a] Omission to mention cellar.— 
Benedict v. Ocean Ins. Co., 31 N. Y. 
289 [aff 1 Daly 8]. 

88. Phenix Ins. Co. v. Wilson, 132 
Ind. 449, 25 NE 592; Rogers v. Phe- 
nix Ins. Co., 121 Ind. 570, 23 NE 498. 
See Home Ins. Co. vy. Overturf, 35 
Ind. A. 361, 74 NE 47; Eddy v. Hawk- 
eye Ins. Co., 70 Iowa 472, 30 NW 
808, 59 AmR 444. But see Pickel 
V..9bhenix, Ins.,Co.; 119 <Ind. 4291; 921 
NE 898 (where statement of age was 
held a warranty). 

89. Lama v. Dwelling-House Ins. 
Co., 51 .Mo. A. 447 (variance of 
twenty-four years between real age 
and age stated). 

90. Manufacturers’, etc., Mut. Ins. 
Co. v. Zeitinger, 168 Ill. 286, 48 NE 


179, 61 AmSR 105 [aff 68 Ill. A. 
268]; Phenix. Ins. Co..v. Pickel, 3 
Ind., A. 332, 29 NE 432; Lamb v. 


Council Bluffs Ins. Co., 70 Iowa 238, 
30 NW 497; Delaware Ins. Co. v. 
PASI EAS 26 Tex. Civ. A. 537, 64 SW 
[a] The age of the materials can- 
not be considered in determining the 
age of the building. Phenix Ins. 
re v. Pickel, 3 Ind. A. 332, 29 NE 

91. Solomon vy. Federal Ins. Co., 
176 Cal. 133, 167 P 859; Craddock v. 
Connecticut F. Ins. Co., 160 Ky. 519, 
169 SW 1015; Reed v. St. Paul F. & 
M. Ins. Co., 165 App. Div. 660, 151 
NYS 274; Harris v. St. Paul F. & M. 
Ins...Co.,, 126 NYS 118; 

92. Phcenix Ins. Co. v. Padgitt, 
(Tex. Civ. A.) 42 SW 800. 


[a] MDlustration.—A question to 
which insured gave an affirmative 
answer: “Are walls on sides and be- 


tween each tenement without open- 
ings?” was as to whether the walls 
between each tenement had openings, 
and not whether there were openings 
in the outside walls of the building. 
Phoenix Ins. Co. v. Padgitt, (Tex. Civ. 
A.) 42 SW 800. 

93. Dodge v. Western Canada F. 
Ins. Co., 5 Alta. L. 294, 6 DomLR 355, 
2 WestWkly 972 [allowing app 4 
DomLR 465, 21 WestLR 558, 1 West 
Wkly 916]; Dodge v. York F. Ins. 
Co., 1 OntWN 1098, 2 OntWN 571, 
18 OntWR 241, 4 DomLR 465. 

94. Woods v. Atlantic Mut. Ins. 
Co., 50 Mo. 112; McCulloch v. Nor- 
wood, 58 N. Y. 562; Yonkers, ete., 
F. Ins. Co. v. Hoffman F, Ins. Co., 
29 N. Y. Super. 316. 


164 [26C.3.] 


tion of the entire writing.°° And usage, if known to 
insured, is competent to explain terms used in the 


deseription. 28 
[§ 203] b. Location.®* 


Extrinsic evidence to aid construc- 
tion generally see supra § 73. 

95. Yonkers, etce., F. Ins. Co. v. 
Hoffman F. Ins. Co., 29 N. Y. Super. 
316. See Meyer v. Queen Ins. Co., 
41 La. Ann. 1000, 6 S 899 (for an 
instance of construction of the lan- 
guage employed). See generally 
supra § 69. 

96. Lamb v. Council Bluffs Ins. 
Co., 70 Iowa: 238, 30 NW 497; Hill 
v. Hibernia’ Ins. Co., 10 Hun (N. Y.) 
26; Fowler v. Attna F. Ins: Co., 7 
Wend. (N. Y.) 270. And see supra 
§ 74. 

97. Change of location as ground 
for forfeiture see infra §§ 277, 278. 

Construction of policy see supra 
§§ 93, 94. 

98. U. S.—Eddy Si. Iron Foundry 
v. Hampden Stock, etc., F. Ins. Co., 
Sie. Cas. Nor 4,277, 1 €lift.-300- 

Iowa.—White v. Home Mut. 
Assoc., 179 NW 315. 

Mo.—Maddox sv. 
Ins. Co., 56 Mo. A. 

Nebr.—Omaha F. Ins. Co. v. Crigh- 
ton, 50 Nebr. 314, 69 NW 766. 

N. Y.—London Assur. Corp 
Thompson, 170 N. Y. 94, 62 NE Po6e: 
Brycesv. Lorillard. Wins. Co., 55 
N. Y. 240, 14 AmR 249, 46 HowPr 
498 [aff 35 N. Y. Super. 394]; Chaffee 
v. Cattaraugus County Mut. Ins. Co., 
18 N. Y. 376; Huntley v. Perry, 38 
Barb. 569; Edwards v. Hartford F. 
Ins. Co., 35 Misc. 822, 72 NYS 1100. 

Pa.—Erb v. Diamond Mut. F. Ins. 
@o., 24 Pa Dist, L016: 

R. I.—Eddy St. Iron Fdy. v. ae 
ers’ Mut. F. Ins. Co., 5 R. I. 42 

[a] Rule applied.—(1) A Peat 
ment that the property insured is 
contained in a building occupied by 


Ins. 


Dwelling-House 
3. 


insured is a warranty. Parmelee 
Ve Hoffman FS "Ins: Co,, 64 Ni YY; 
193. (2) Where stock insured is de- 


scribed as contained in a building 
“occupied as a store house,’ and a 
portion of the building is in fact 
not used for such purpose, the policy 
is void. Wall v. East River Mut. 
nS COnG UNE Vito 1.0. 

{[b] Statements held not misrep- 
resentations.—(1) A lean-to con- 
nected with a barn in which an in- 
sured automobile was generally kept 
with a carriage is a private garage 
within the meaning of the applica- 
tion for a policy. White v. Home 
Mut. Ins. Assoc., (Iowa) 179 NW 315. 
(2) A statement in the application 
that insurance is desired upon house- 
hold goods while they are in a build- 
ing does not involve a representation 
that insured owns the building, or 
that the goods are then init. Omaha 
F. Ins. Co. v. Crighton, 50 Nebr. 314, 
69 NW 766. 

99. Colo.—Merchants’ Ins. Co. v. 
New Mexico Lumber Co., 10 Colo. A. 
223, 514 P 174, 

Me.—Day v. Conway Ins. Co., 52 
Me. 60. 

Mass.—Bostwick v. Bass, 99 Mass. 
469; Tebbetts v. Hamilton Mut. Ins. 
Co., 1 Allen 305, 79 AmD 740. 

N. Y.—Burleigh v. Gebhard F. Ins. 
Co., 90 N. Y. 220; Mamlok v. Frank- 
lin, 65 N. Y. 556; Brown v. Cattarau- 
us County Mutie ins) Col 18 IN. oy. 
385; Chaffee v. Cattaraugus County 


A statement as to the 
location of the subject matter of the risk, both with 
reference to its own situation,®°® and with reference 
to its position relatively to adjacent structures,®® is 
an essential feature of the risk when required and 
made a part of the policy, so that a misrepresenta- 
tion therein, although unintentional, may avoid the 
policy. And in respect to misstatements as to the 
relative situation of adjacent buildings, there is no 
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distinction between a policy on a building and one 
on personal property con ntained therein. 


But im- 


material variations, omissions, or errors in no way 


Mut. Ins. Co., 18 N. Y. 376; Wilson 
v. Herkimer County Mut. Ins. Co., 
6 N. Y. 58; Gates v. Madison County 
Mut. Ins. Co., 2 N.Y. 43; Huntley 
v. Perry, 38 Barb. 569; Kennedy Vv. 
St. Lawrence County Mut. Ins. Co., 
10 Barb. 285; Sexton v. Montgomery 
County Mut. Ins. Co., 9 Barb. 191; 
Jennings v. Chenango County Mut. 
Ins. Co., 2 Den. 75; Trench v. Che- 
nango County Mut. Ins. Co., 7 Hill 
122; Burritt v. Saratoga County Mut. 
F, Ins. Co., 5 Hill 188, 40 AmD 345. 

Pa._—Pottsville Mut. F. Ins. Co. v. 
Horan, 89 Pa. 438. 

Can.—Guimond vy. Fidelity-Phcenix 
F. Ins. Co., 47 Can. S. C. 216, 9 Dom 
LR 463, 12 HastLR 350 [dism app 
41 N. B. 145, 2 DomLR 654, 10 East 
LR 562]. 

Ont.—O’Neill v. Ottawa Agricul- 
tural TunsaCou 302 Un Ca GC. bea hobs 


Shannon v. Gore Dist. Mut. F. Ins. 
C6). 3:7" Us (C"Q., BA S805 1 See Ballev. 
Farmers” Cent:  Mut., BY.) Inss"€op7 2 


OntWR 168 (omission to show adja- 
cent building in diagram held not a 
breach of condition). 

Que.—Pacaud v. Queen Ins. Co., 
PN OR GTG veh ia Sy, é 

[a] Statements held not misrep- 
resentations.—(1) A statement that 
a building “is within fifty feet” suffi- 
ciently specifies a building two feet 
away. Allen v. Charlestown Mut. F. 
Ins. Co., 5 Gray (Mass.) 384. (2) 
The mention of the nearest buildings 
in an application not requiring all 
buildings adjacent to be set out is 
not a warranty that there are no 
other buildings contiguous. Gates v. 
Madison County Mut. Ins. Co., 5 N. Y. 
469, 55 AmD 360; Masters v. Madison 
County,’ Mut.” Ins’ (Coy “1 Barb: 
(N. Y.) 624. (3) There is no misrep- 
resentation in stating that a build- 
ing is “isolated” if it is detached, 
although “isolated” has a technical 
meaning of separated by one hundred 
feet according to the policy, if this 
meaning is unknown to insured. Pa- 
caud v. Queen Ins. Co., 21 LCJur 111. 

1. Bostwick v. Bass, 99 Mass. 469; 
Burleigh v. Gebhard F. Ins. Co., 90 


N. Y. 220;' Mamlok vy. Franklin, 65 
N.’ Y. 556; ° Wilson’ v. Herkimer 
County Mut. Ins. Co, 6 N. Y. 53 


{overr in effect Trench v. Chenango 
County Mut. Ins. Co., 7 Hill 122, and 
Burrill v. Chenango Mut. Ins. Co., 
1 Edm. Sel. Cas. 238, in so far as 
they hold to the contrary]; Kennedy 
v. St. Lawrence County Mut. Ins. 
Co., 10 Barb. (N. Y.) 285. See Sexton 
v. Montgomery County Mut. Ins. Co., 
9 Barb, 191 (holding that if a differ- 
ent rule prevails as to personal prop- 
erty it cannot apply where personal 
property only is insured). 

2. Me.— Dennison v. Thomaston 
Co., 20 Me. 125, 37 AmD 


Mass.—Hall v. People’s Mut. F. Mis. 
Co., 6 Gray 185. 

Minn.—Everett v. Continental Ins. 
Co., 21 Minn. 76. 

Mo.—Dougherty v. German-Ameri- 
can Ins. Co., 67 Mo. A. 526. 

N. Y.—Baldwin v. Citizens’ 
Co., 60 Hun 389, 15 NYS 587. 

Pa. —Meadowcraft v. Standard F. 
In's:"Co;, 6L- Pa, 91. 


Ins. 


affecting the risk will not avoid the policy,? al- 
though an immaterial omission has been held fatal 
where the application was specifically made a part 
of the policy and warranted as a full exposition 
of the facts so far as known.? 
otherwise sufficiently identified,* or, casting out 
what is false in the description, there is still enough 
left to clearly point out the place where the prop- 
erty is,° a misdescription as to location will not 


If the property is 


Wis.—Prieger v. 
Ins. Co., 6 Wis. 89. 

Ont.—Naughter v. Ottawa Agricul- 
tural? ins Conm4tomUn4 Cor Coe Paeteale 
Wilson v. Standard F. Ins. Co., 29 
U. C. C. P. 308; Benson v. Ottawa 
Deriguiiutes ins:eCo:, 42).UaiG; Qe B: 


Exchange Mut. 


Que. — Cie. d’Assurance Mutuelle, 
etc. v. Villeneuve, 29 LCJur 163; 
Goodwin v. Lancashire F., ete., Ins. 


Co., 18 LCJur 1 [rev 16 LCJur 298]; 
Wilson v. State F. Ins. Co., 7 LCJur 


223; Casey v. Goldsmid, 4 L. C. 
LOTS RIV CREA ere 4s 
[a] Iustrations-—(1) A _ failure 


to disclose the existence of a struc- 
ture of rough timber, forty-five feet 
by twelve, and fifty feet distant, 
used as a Shelter, and not materially 
increasing the risk, did not affect the 
policy. Richmondville Union Semi- 
nary v. Hamilton Mut. Ins. Co., 14 
Gray (Mass.) 459. (2) A hogpen and 
a henhouse three to six feet high 
were held not to constitute a build- 
ing necessary to be described. White 
v. Springfield Mut. F. Assur. Co., 8 
Gray (Mass.) 566. (3) An omission 
to. state the existence of a small 
office seventy-five feet distant will 
not affect the policy. Burleigh v. 
Gebhard F. Ins. Co., Now 2208 
(4) A failure to state an intention 
to erect a building, preparations for 
which are begun, is not a eonceal- 
ment affecting the policy. Gates v. 
Madison County Mut. Ins. Co., 5 N. Y. 
469, 55 AmD 360. 


3. Hardy: v. Union Mut. F. Ins. 
Co., 4 Allen (Mass.) 217. But see 
Noone v. Transatlantic F. Ins. Co., 


88' Cal. 152, 26 P) 103 (under a policy 
containing the same provisions an 
innocent misstatement of ninety feet 
instead of seventy-two as the dis- 
tance of the nearest house dié not 
vitiate the nolicy). 

4  Kan.—American Cent. Ins. Co. 
v. McLanathan, 11 Kan. 533. 

Miss.—Shivers v. Farmers’ Mut. F. 
Ins. Co., 99. Miss. 744, 55 S 965. 

Mo.—Breckinridge v. American Ins. 
Co., 87 Mo. 62. 

Nebr.—Phenix Ins. Co. v. Gebhart, 
32 Nebr. 144, 49 NW 333. 

N. Y.—Yonkers, ete; Ho sans! Co. 
V2UHoffman? \E. sins AyCo-., 129: \Nae ye 
Super. 316. 

R. I—De Paola v. Humboldt Ins. 
CO5 23Se Re L2G 94 SANT OOR 

[a] Illustration. — That through 
the inadvertence of insured’s brokers 
a policy on the contents of a build- 
ing described it as situated at the 
northeast, instead of the northwest, 
corner of the intersection of certain 
streets, did not avoid the insurance, 
where there was no other building on 


either of the four corners. Curnen 
v. Law Union, etc., Ins. Co., 159 
App. Div. 493, 144 NYS 499. 

[b] Misdescription of land on 


which personal property is situated 
will not avoid the policy if the prop- 
erty itself is properly described. 
Omaha F. Ins. Co. v. Dufek, 44 Nebr. 
241, 62 NW 465; Phenix Ins. Co. v. 
Gebhart, 32 Nebr. 144, 49 NW 333. 
5. Bryce v. Lorillard F. Ins. Co., 
55 N. Y. 240, 14 AmR 249 [aff 35 
N. Y. Super. 394]; Edwards v. Hart- 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, 


Z 


§§ 203-204] 


avoid the policy. 
[§ 204] c. 


of misrepresentation or fraud.§ 


made as to constitute warranties 


representations, they must be materially false in 
And although a state- 
ment as to occupancy is called a warranty, it will 


order to avoid the policy.® 


ana F. Ins. Co., 35 Mise. 822,.72 NYS 
1 : 

6 Change in use as ground for 
forfeiture see infra §§ 249-252. 
§ Penertncvon of policy see supra 


7. U. S.—Camden Cons. Oil Co. v. 
Ohio Ins. Co., 4 F. Cas. No. 2,337b. 
Ark.—Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark. 150, 100 SW 751. 
Cal.—Allen v. Home Ins. Co., 133 
Cal. 29, 65 P 138. 
Ill.— Howard F. & M. Ins. Co. v. 
Cornick, 24 Ill. 455. 
Iowa.—Carter v. Humboldt F. Ins. 


Co., 17 Iowa 456. 

Ky.—Farmers’, ete, Ins. Co. v. 
Curry, 13 Bush 312, 26 AmR 194; 
Moss v. Home Ins. Co., 99 SW 308, 


30 KyL 630. 

La.—Prudhomme vy. Salamander F. 
Ins. Co., 27 La. Ann. 695. 

Mass.—Abbott v. Shawmut Mut. F. 
Ins. Co., 3 Allen 213. 

Mich.—Richards v. Washington F. 
Sere Ins. Co., 60 Mich. 420, 27 NW 

Mo.—Loehner v. Home Mut. 
Co., 19 Mo. 628. 

Mont.—Holter Lumber Co. v. Fire- 
man’s Fund Ins. Co., 18 Mont. 282, 
45 P 207. 

N. J.—Greenwich Ins. Co. v. Dough- 
erty, 64 N. J. L. 716, 42 A 485. 

N. Y.—Wall v. Hast River Mut. 
Ins. Co., 7 N.. Y. 370; Gates v. Madi- 
Sene-Countys luc. Ins Co., 5" Ne ee 
469, 55 AmD 360; Merwin v. Star F. 


Ins. 


Ins peop mus tun: 659)” flatt 27:2, 2N. eYe 
603 mem]; Sarsfield v. Metropolitan 
Ins. Co., 61 Barb. 479, 42 HowPr 


97; De Noyelles v. Delaware Ins. Co., 
78 Misc. 649, 138 NYS 855; Jennings 
v. Chenango County Mut. Ins. Co., 
2 Den. 75. 

Pa.—Pottsville Mut. F. Ins. Co. v. 
Fromm, 100 Pa. 347;. Lennox v. 
Greenwich Ins. Co., 2 Pa. Super. 431, 
39 WklyNC 188. ; 

R. I.—Taylor v. Northern Ins. Co., 
42 R. 1. 354, 107 A 238. 

Tenn.—Boyd v. Insurance Co., 90 
Tenn. 212, 16 SW 470, 25 AmSR 676. 

Tex.—Sun Ins. Co. v. Texarkana 
Fdy., ete., Works, 3 Tex. A. Civ. Cas. 

320. 

; Vt.—Mullin v. Vermont Mut. F. 
Ins. Co., 54 Vt. 223. 

Wis.—Blumer v. Pheenix Ins. Co., 
48 Wis. 535, 4 NW 674, 33 AmR 
830. 

Eng.—Friedlander v. London Assur. 
Co., 1 M. & Rob. 171. 

Can.—Mahomed wv. Anchor F. & M. 
Ins. Co., 48 Can. S. C. 546, 15 DomLR 
405, 26 WestLR 695, 5 WestWkly 
1038 [allowing app 17 B. C. 517, 7 
DomLR 619]. 

Ont.—Ross v. Scottish Union, etc., 
Ins. Co, 41 Ont Li 108: 

[a] The term “dwelling” does not 
correctly describe a building used 
as: (1) A hotel. Thomas v. Com- 
mercial Union Assur. Co., 162 Mass. 
29, 37 NE 672, 44 AmSR 323. (2) A 
- boarding house and saloon. Allen v. 
Home Ins. Co., 133 Cal. 29, 65 P 
138. (3) A store. Cerf v. Home Ins. 
Co., 44 Cal. 320, 13 AmR 165; Lennox 
v. Greenwich Ins. Co., 9 Pa. Super. 
171, 43 WKlyNC 398. (4) A building 
used partly as store. Bowditch v. 
Norwich Union F. Ins. Co., 193 Mass. 
565, 79 NE 788; Dougherty v. Green- 


Use.6 While insured must correctly 
state the use and occupancy of the premises insured 
when he undertakes to describe the property or is 
called upon to do so,’ he is not required to make 
any statement if no inquiry is made, in the absence 
Where statements 
as to the nature of the use or occupancy are not so 
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not be treated as such where it is evidently not 


so intended.?° 


but are merely 


wich Ins. Co., 64 N. J. L. 716, 42 A 
485, 46 A 1099; Ross v. Scottish 
Union; etc., Ins--Co.,44--Onts Be 108% 
(5) A building partly occupied as a 
saloon and billiard room. Sarsfield 
v. Metropolitan Ins. Co., 61 Barb. 
(N. Y.) 479, 42 HowPr 97. (6) Soa 
warranty that buildings insured were 
used as dwellings is breached where 
such use is not the principal use of 
buildings, although part of buildings 
is occupied for dwelling purposes. 
Gallin v. Allemannia F. Ins. Co., 172 
NYS 662. (7) But it is not a mis- 
description to call a building for- 
merly a factory but now used as a 
dwelling house by the latter name. 
Mitchell v. Niagara F. Ins. Co., 91 
Hun 287, 36 NYS 204. (8) Nor is it 
material that the building described 
as a dweHing, and used only as such 
at the time the policy issued, was 
originally designed and formerly used 
as a Store building. Taylor v. North- 
ern Ins. Co., 42 R. I. 354, 107 A 2388. 
(9) And the description of a board- 
ing house as a dwelling is not so in- 
accurate as to affect the _ policy. 
Milwaukee Mechanics’ Ins. Co. v. Fu- 
quay, 01200 Ark, .330;,4179--SW 497; 
Planters’ Ins. Co. v. Sorrels, 1 Baxt. 
(Tenn.) 352, 25 AmR 780. (10) So 
the term ‘‘dwelling” is not a misde- 
scription, although lodgers are 
taken. Friedlander v. London Assur. 
Co.,.1 M. & Rob. 171; Mahomed v. 
Anchor F. & M. Ins. Co., 48 Can. S. C. 
546, 15 DomLR 405, 26 WestLR 695, 
5 WestWkly 1038 [allowing app 17 
By C..51%,) 7 DominRy 619}.-(G.1). And 
a building insured as a “dwelling and 
greenhouse” may be occupied exclu- 
sively as a dwelling without affect- 
ing recovery. Holter Lumber Co. v. 
Fireman’s Fund Ins. Co., 18 Mont. 
282, 45 P 207. (12)),Where an ap- 
plication stated that a building was 
a frame dwelling and rooming house 
with twenty-four rooms, there was 
no representation that the building 
was an ordinary dwelling house. 
Arkansas Mut. F. Ins. Co. v. Clai- 
borne, 82 Ark. 150, 100 SW 751. 

[b] The term “dwelling &” in an- 
swer to a question means “Dwelling, 
et cetera,’’ and gives notice that the 
dwelling is used for other purposes 
also. Gouinlock v. Manufacturers, 
Mut ainsi Co. 43... Qae Be 


Statements held not false.— 
(1) Agricultural buildings may be 
sufficiently described as barns. Dob- 
son v. Sotheby, M. & M. 90, 22 ECL 
481. (2) Where the premises were 
described as used for residence and 
stores, the fact that a bakery and 
restaurant were located in the build- 
ings was held not to render the pol- 
icy void. Richards v. Washington F. 
& M. Ins. Co., 60 Mich. 420, 27 NE 
586. (3) A description of a building 
as a boarding house is not false, al- 
though the tenant also kept a bar and 
billiard room. Martin v. State Ins. 
Co., 44 N. J. L. 485, 48 AmR 397. 
(4) A place where brooms are made 
in a small way is not a mill or maju- 
factory within a provision of the 
policy prohibiting the use of a build- 
ing as such. Franklin F. Ins. Co. v. 
Brock, 57 Pa. 74. (5) A description 
in the policy that the business car- 
ried on and to be carried on was the 


So the failure to disclose a fact 
in referenc¢e to such use or occupation will not 
affect the policy unless material to the risk.1! 
the risk upon a building intended to be insured is 
more hazardous than upon the one described in the 
policy the misstatement will avoid the policy? even 
if unintentional ;1* but if insurance on the property 
in its actual condition involves no greater risk than 
that on the property as described the policy is 
valid.1# A misdeseription of something outside and 
independent of the property insured will not avoid 


If 


manufacture of bath tubs, assuming 
it to be a warranty, was not broken 
by conducting shavings to the in- 
sured premises through a tube for 
use as fuel. Keeney v. Home Ins. 
Coz, TIN Ye. °396;-27- Ami RY 60" frew 3 
Thomps. & C. 478]. (6) Other state- 
ments held not false. Kinney v. 
Rochester German Ins. Co., 141 Ill. 
A. 543; Carter v. Humboldt F. Ins. 
Co., 17 Iowa 456; Peoria M. & F. Ins, 
Co. v. Perkins, 16 Mich. 380; Phila- 
delphia Fire Assoc. v. Colgin, (Tex. 
Civ. A.) 33 SW .1004. 

[ad] Facts held not to show con- 
cealment.—Where insured in his ap- 
plication stated that the purpose for 
which the building was used was 
“tobacco pressing, no manufactur- 
ing,’’ and in fact he used an addition 
to the main building for manufactur- 
ing hogsheads for the tobacco, the 
representation would not necessarily 
be such a concealment of the use of 
the building as to constitute a breach 
of warranty. Sims v. State Ins. Co., 
47 Mo. 54, 4 AmR 311. 

8 Ga.—Phenix Ins. Co. v. Clay, 
ne Ga. 331, 28 SE 853, 65 AmSR 

Ind.—Indiana Ins. Co. v. Hartwell, 
123 Ind. 177, 24 NE 100. 

Ky.—National F. Ins. Co. v. U. S: 
Bidg., ete, Assoc, 154 SW 714, 21 
KyL 1207. 

La.—Lyon v. Commercial Ins. Co., 
2 Rob. 266. 

Mass.—Hall v. People’s Mut. F, Ins. 
Co., 6 Gray 185. 

N. Y.—Browning v. Home Ins. Co., 
71 N. Y. 508, 27 AmR 86; Gates v. 
Madison County Mut. Ins. Co., 5 N. Y. 
469, 55 AmD 360. 

Tex.—American Cent. Ins. 
Nunn, (Civ. A.) 79 SW 88. 

[a] Insured need not inform in- 
surer that the premises are used for 
purposes of prostitution. Phenix Ins. 
Co. v. Clay, 101 Ga. 331, 28 SE 853, 
65 AmSR 307; National F. Ins. Co. 
v. U. S. Building, etc., Assoc., 54 SW 
714, 21 KyL 1207; Hall v. People’s 
Mut. F. Ins. Co., 6 Gray (Mass.) 185. 

9. Wall v. Howard Ins. Co., 14 
Barb. (N. Y.) 383. 

10. Mills, etc., Nat. Bank v. Union 
Ins Cope88i: Cal.v497,) 26 1P 1509; 122 
AmSR 824. 

11. Hardman v. 
Co., 20 Fed. 594. 

[a] The test of materiality is 
whether the disclosure of the facts 
would have influenced the taking of 
the risk or the rate of premium. 
Hardman v. Firemen’s Ins. Co., 20 
Fed. 594. See supra § 193. 

12. Bowditch v. Norwich Union F. 
Ins. Co., 193 Mass. 565, 79 NE 788; 
Ring v. Phoenix Assur. Co., 145 Mass. 
426, 14 NE 525; Goddard v. Monitor 


Co. v. 


Firemen’s' Ins, 


Mut.. BY Ins; vCo:,- 108) Mass. 56, 11 
AmR 307. 
{aJ] Tlustration.—Where an organ 


factory was described as a machine 
shop, which was a less hazardous 
risk, the representation was material 
and avoided the policy. Goddard v. 


Monitor Mut. F. Ins. Co., 108 Mass. 
56, 11 AmR 307. 
13. Ring v. Pheenix Assur. Co., 


145 Mass. 426, 14 NE 525; Goddard v. 
Monitor Mut. F. Ins. Co., 108 Mass. 
56, 2b, AMR307. 

14. Fall River v. Adtna Ins. Co, 
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the policy.15 A statement of the use of the building 
may be descriptive only of its accustomed use and 
not equivalent to a warranty in presenti.?® 
ordinarily a statement of use or occupancy must. 
be true in the present, particularly if the present 
tense is used.17 So, while it has been held that the 
description of a building as a dwelling is not a 
warranty that it is actually occupied as such,*® it 
has also been held that a statement that a building 
is occupied as a dwelling is a warranty that it is 
so occupied at the time.1® A description of a build- 
ing as used for a certain trade carries with it a 
sufficient statement of its use for all purposes es- 
sential and customary in that trade.?° 

[§ 205] 2. Value of Property *1—a. In General. 
The effect of misstatements as to the value of the 
property depends generally upon whether the state- 
ments are representations or warranties, the de- 
termination of which rests upon the general rules 
Although in some eases where 
the statements by the insured are not warranties, 


heretofore set out.?? 


219 Mass. 454, 107 NE 367; Haley v. 
Dorchester Mut. F. Ins. Co., 12 Gray 
(Mass.) 545. ; 

15. Howard F. & M. Ins. Co. v. 
Cornick, 24 Ill. 455. 

[a] Dlustration.—A statement as 
to the occupancy of a2 building not 
insured, although containing the per- 
sonal property insured, is not a war- 
ranty. Howard F. & M. Ins. Co. v. 
Cornick, 24 Ill. 455. 

16. Home Ins. Co. v. North Little 
Rock Ice, ete., Co., 86 Ark. 538, 111 
SW 994, 28 LRANS 1201; Dolliver v. 
St. Joseph F. & M. Ins. Co., 131 Mass. 
39; Pabst Brewing Co. v. Union Ins. 
Co., 63 Mo. A. 663. 

17. D. C.—Hamburg-Bremen F. 
Ins. Co. v. Lewis, 4 App. 66. 

Ind.—Baker v. German F. Ins. Co., 
124 Ind. 490, 24 NE 1041; Germania 
F.. Ins. Co. v. Deckard, 3 Ind. A. 361, 
28 NE 868. 

Iowa.—Stout v. New Haven City 
¥. Ins. Co., 12 Iowa 371, 79 AmD 539. 

N. J.—Franklin F. Ins. Co. v. Mar- 
tin, 40 N. J. L. 568, 29 AmR 271. 

N. Y.—Alexander v. Germania F. 
Ens. ‘Co;,) 66° N.Y. 464, 238: AmR 76 
[rev 2 Hun 655, 5 Thomps. & C. 208]; 
Hobby v. Dana, 17 Barb. 111. 

R. I.—Taylor v. Northern Ins. Co., 
42 R. I. 354, 107, A. 238. 

{a] The test applied in determin- 
ing whether a policy of fire insur- 
ance correctly described the building 
insured is whether it stated what 
was the actual use which was made 
of the building at the time the in- 
surance was taken out and during 
the time covered by the policy. Tay- 
Jor v. Northern Ins. Co., 42 R. I. 354, 
107 A 238, 

18. Conn.—Hough v. City F. Ins. 
€o., (29 Conn. 10,/76./AmD "581; 

Kan.—Niagara F. Ins. Co. v. John- 
son, 4 Kan. A. 16, 45 P. 789. 

Nebr.-——_Slobodisky v. Phenix Ins. 
Co., 538 Nebr. 816, 74 NW 270. 

N. Y.—Woodruff v.. Imperial F. 
Ins. Co., ‘83 N.! ¥.:133; Browning v. 
Home Ins. Co., 71 N. Y. 508, 27 AmR 
a8; Hill v. Hibernia Ins, Co., 10 Hun 


Pa.—Lennox v. Greenwich Ins. Co., 
2 Pa. Super. 431, 39 WklyNC 188. 

19. Hamburg-Bremen F. Ins. Co. 
v. Lewis, 4 App. (D. C.) 66; Aiple v. 
Boston Ins. Co., 92° Minn. 337, 100 
NW 8; Maher v. Hibernia Ins. Co., 
67 N. Y. 283 [aff 6 Hun 353]; Alex- 
ander v. Germania F. Ins. Co., 66 N. 
Y.. 464,.23 AmR 76 [rev 2 Hun 655, 
5 Thomps. & C. 208]; Merwin v. Star 
F.. Ins. Co., 7 Hun 659 [aff 72 N: Y. 
603 mem]; Boyd v. Vanderbilt Ins. 
Co; 90) Tenn. 212, 160 Swi 470, \25 
AmSR 676. 

20. Collins v. Charlestown Mut. 
FE. Ins. Co., 10 Gray (Mass.) 155; 
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But 


Martin v. State Ins. Co., 44 N. J. L. 
485, 48 AmR 397; Franklin F. Ins, Co. 
v. Martin, 40 N. J. L. 568, 29 AmR 
271; Wall v. Howard Ins. Co., 14 
Barb. (N. Y.) 38838; Nicholson Vv. 
Phoenix Ins. Co., 45 U. C. Q. B. 359; 
Chaplin v. Provincial Ins. Co., 23 U. 
CECEP L273. 

21. Age 
§ 202. 

Overvaluation in proofs of loss see 
infra § 485. 

22. See supra §§ 188-202. 

23. Briggs v. Fireman’s Ins. Co., 
65 Mich. 52, 31 NW 616; Bobbitt v. 
Liverpool, ete., Ins. Co., 66 N. C. 70, 
8 AmR 494. 

24. Ark.—Capital F. Ins. Co. v. 
King, 82 Ark. 400, 102 SW i194. 

Cal.—Solomon v. Federal Ins. Co., 
UTE Cal AL8S CLT PY S59, 

Conn.—Bennett v. Agricultural Ins. 
Co., 50 Conn, 420. 

Co. v. Gil- 


Mich.—American Ins. 
bert, 27 Mich. 429. 

Mo.—Mercer County School Dist. 
No. 4 v. State Ins. Co., 61 Mo. A. 
597; Maddox v, Dwelling House Ins. 
Co., 56 Mo. A. 3438; Lama v. Boston 
Dwelling-House Ins. Co., 51 Mo. A. 
447; Holloway v. Dwelling-House 
Ins. Co., 48 Mo. A. 1. 

N. C.—Bobbitt v. Liverpool, 
Ins. Co., 66 N. C. 70, 8 AmR 494. 

Pa.—Nassauer v. Susquehanna 
Mut. F. Ins. Co., 109 Pa. 507. 

Tex,—Liverpool, etc. Ins, 
Stern, (Civ. A.) 29 SW 678. 

Wash.—Miller v. Commercial Union 
Assur. Co, 69 "Wash. 529);°125 P 782. 

And see generally supra § 198. 

fa] False statement as to cost 
of property.—Capital F. Ins. Co. v. 
King, 82 Ark. 400, 102 SW 194. 

25. See infra § 206. 

26. See infra § 206. . 

27. IiL—Merchants’, etc., Ins, Co. 
v. Schroeder, 18 Ill. A. 216. 

Ind.—Commonwealth Ins. 
Monninger, 18 Ind. 352. 

- Nebr.—4®tna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. Y.—Owens v. Holland Purchase 
Tis. Co. 56-N, Yr 565: 

Tex.—Liverpool, etce., Ins. 
Stern, (Civ. A.) 29 SW 678. 

B. C.—Cope v. Scottish Union, etc., 
Tnsi"Cojib" Bi C1329; 

See Myles v. Northern Assur. Co., 
(Wash.) 193 P 7038 (mere expression 
of opinion that house was worth cer- 
tain sum is not a misrepresentation 
in view of a statute making it a 
presumption of fact that the insur- 
ance agent knew the value). 

And see infra note 29. 

28. See cases supra note 27. 

Nature of warranties generally sce 
supra § 197. 

29. Merchants’, 


of property see supra 


etc., 


Cov hve 


Cov tv. 


Covi 


ete., Insé Cosy. 
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[§§ 204-205 


the principle is laid down that representations as 
to value are material,” a warranty as to value, if 
false, will in general avoid the policy whether ma- 
terial or not,2* and irrespective of the intent of 
insured,?® although the rule as to intent has been 
modified in some cases.”° 
of value is a representation and not a warranty,” 
because it does not appear in the policy itself or 
in the application specifically referred to therein,?* 
or because the terras used are ambiguous or incon- 
sistent,?® or where a statute declares that no false 
statement shall avoid the policy unless it is ma- 
terial to the risk or contributes to the loss,°° a mis- 
statement will not defeat a recovery on the policy 
unless it is material to the risk. In accordance with 
this rule an overvaluation in a open policy has 
been held not to be material to the risk,*? but is 
relevant only on the question of fraud and false 
swearing,®? although the rule is otherwise where the 
representation is made a warranty.*? An overvalua- 
tion of the land on which the insured property 


But where the statement 


Schroeder, 18 Ill, A. 216; Common- 
wealth Ins. Co. v. Monninger, 18 Ind. 
352; Aitna Ins. Co- v. Simmons, 49 
Nebr. 811, 69 NW 125; Owens v. Hol- 
land Purchase Ins. Co., 56 N. Y. 565. 

Construction against warranty see 
supra § 197. 

30. San Angelo Co-op. Ins. Assoc. 
v. Ray, (Tex. Civ. A.) 138 SW 1122. 

[a] In California under the civii 
code a misstatement as to the cost 
of the property insured, in a policy 
providing that it shall be void on 
breach of any warranty, precludes any 
consideratien of the materiality of 
the breach. Solomon v. Federal Ins. 
Cot, 176 Gals 1335/1264) Passo. 

Effect of statutory provisions gen- 
erally see supra § 201. 

31. Ga.—Rosser v. Georgia Home 
Ins. Co., 101 Ga. 716, 29 SE 286 (un- 
der statute). 


Ind.—Aurora F. Ins. Co. v. John- 
son, 46 Ind. 315; Cox v. Atna Ins. 
Co., 29 Ind. 586; Insurance Co. of 


North America v. Osborn, 26 Ind. A. 
88, 59 NE 181; Indiana Farmers’ Live 
Stock Ins. ©o. y. Bogeman, 9 Ind. A. 
399, 36 NE 927. 

Iowa.—Behrens v. Germania F. Ins. 
Co., 64 Iowa 19, 19 NW 838, 

Mass.—Lee v. Howard F. Ins. Co., 
IT Gush 324° ‘ 

Mich.—Schmidt v. Mutual City, 
ee F. Ins. Co., 55 Mich. 432, 21 NW 

Tex.—Delaware Ins, Co. vy. Hill, 
(Civ. A.) 127 SW 283. 

Va.—Morotock Ins. Co. v. Foster 

Novelty Co., 94 Va. 361, 26 SE 850. 
_ Can.—Mahomed vy. Anchor F. & M. 
Ins. Co., 48 Can. S. C. 546, 15 DomLR 
405, 26 WestLR 695, 5 WestWkiy 
1038 [allowing app 17 B. C, 517, 7 
DomLR 619]. 

Que.—Robillard y, Springfield F. & 
M. Ins. Co., 46 Que. Super. 148. 

[a] So if the insurer is to be re- 
sponsible in case of loss only for a 
certain proportion of the value as it 
exists at the time of loss, any state- 
ment, of present value becomes im- 
material. Bonham v. Iowa Cent. Ins. 
Co., 25 Iowa 328; Schmidt v. Mutual 
City, etc., F. Ins. Co., 55° Mich. 432, 
21 NW 875; Liverpool, etc., Ins. Co. 
v. Stern, (Tex. Civ. A.) 29 SW 678. 

Materiality of representations gen- 
erally see supra § 190. 

32. Delaware Ins. Co. vy. Hill, 
(Tex. Civ. A.) 127 SW 283. 

33. Bvriggs v. Fireman’s Fund Ins. 
Co., 65 Mich, 52, 56, 31 NW 616; Liv- 
erpool, etc., Ins. Co. v. Stern, (Tex. 
Civ. A.) 29 SW 678. 


“Nor is this warranty of the value ; 


+» neutralized or rendered inopera- 
tive or immaterial by that provision 
of the policy which provides that 
in no case shall the company be 
liable to pay more than the true cash 


For later cases, developments and changes in.the law see cumulative Annotations, same title, page and note number. 
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stands is wholly immaterial, as the land is not the 


1 1 upon it renders the policy void.%? 
subject matter of the insurance.?4¢ Where the value 


[§ 206] b. Intent. Where an insured in order 


of the property is far more than the total of insur- 
ance, an overvaluation is immaterial.*5 
jurisdictions a valued policy statute expressly pro- 
vides that insurer shall not be permitted to deny 
that the property was, at the time the policy issued, 
worth the full amount for which it was insured, and 
in such case a misrepresentation as to value becomes 
Where the by-laws of a mutual com- 
pany provide that the amount of insurance together 
with the mortgages on thé property shall not exceed 
three fourths of its cash value, and insured declares 
that he has withheld n6 circumstance affecting the 
risk, a failure to state the value of the property or 
its comparative value in reference to the mortgages 


immaterial.®6 


value of the property insured.” 
Briggs v. Fireman’s Fund Ins. Ca., 
supra, 


34. Adtna Ins. Co. v. Simmons, 49 
Nebr. 811, 69 NW 125; Dacey v. Agri- 
cultural Ins. Co., 21 Hun (N. Y.) 83. 

35. Insurance Co. of North Amer- 
ica vy. McDowell, 50 Ill. 120, 99 AmD 
497; Phoenix Ins. Co. v. McKernan, 
104 Ky. 224, 46 SW 10, 698, 20 KyL 
337; Hawke v. Niagara Dist. Mut, F. 
Ins, Cos ¥23- Grant? Chi-(W, -C.): 139! 

[a] In California a misstatement 
in a valued policy as to the price 
paid for an automobile is material 
notwithstanding it was worth the 
amount for which it was insured, 
since under the statute materiality is 
to be determined not by the event 
but solely by the probable and rea- 
sonable influence of the facts upon 
the insurer in forming his estimate 
of the disadvantages of the pro- 
posed contract or in making his in- 
quiries. Soloman vy. Federal Ins. Co., 
276,.Cahke183) 167 Pe s59: 

386. Johnson Vv. Williamsburgh 
City F. Ins, Co., (Mo. A.) 205 SW 226; 
Farber v. American Auto Ins. Co., 191 
Mo. A. 307, 177 SW 675; Ritchey v. 
Home Ins. Co., 104 Mo. A. 146, 78 SW 
341; Williams v. Bankers’, etc., Town 
Mut. F. Ins. Co., 73 Mo, A. 607. 

[a] “An attempt to evade this 
statute, by incorporating a warranty 
as to value in the application and 
policy, should not be sanctioned by 
the courts.’’ Williams v. Bankerg’, 
etc., Mut. F. Ins. Co., 73 Mo. A. 607, 
612 


37. Van Buren v. St. Joseph 
County Village F. Ins. Co., 28 Mich. 
398 


38. U. S—New York Home Ins. 
Co. v. Virginia-Carolina Chemical Co., 
109 Fed. 681; Whittle v. Farmville 
Ins:.Co.,229 Bi Casi Not 17,603; 43 
Hughes 421. 

Ark.—Atlas Ins, Co. v. Robison, 94 
Ark, 390, 127 SW 456. 

Colo.—National Mut. F. Ins. Co. v. 
Dunean, 44 Colo. 472, 98 P 634, 20 
LRANS 340. 

TIll.—Lycoming F. Ins. Co. v. Ru- 
bin, 79 Ill. 402; Ledford v. Hartford 
F. Ins. Co., 161 Ill. A. 233; Hartford 
F. Ins. Co. v. Magee, 47 Ill. A. 367. 

Ky.—Craddock v. Connecticut F. 
Ins. Co., 160 Ky. 519, 169 SW 1015; 
Protection Ins. Co. v. Hall, 15 B. Mon. 
411; Continental Ins. Co. v. Ware, 3 
KyL 621. 

* La.—Alfred Hiller Co. v. Insurance 
Co. of North America, 125 La. 938, 52 
S 104, 32 LRANS 453. e 

Mich.—Sheldon vy. Michigan Mil- 
lers’ Mut. F. Ins. Co., 124 Mich. 303, 
82 NW 1068. 

N. H. — Hersey v. 
Bee ed Muti. Ins.) oi, 
49. 

N. Y.—Sturm v. Great Western Ins. 
Co., 40 HowPr 423. 

Tenn.—Catron v. 
Co., 6 Humphr. 176. 

Tox.—St. Paul F. & M. Ins. Co. v. 
Garnier, (Civ. A.) 196 SW 980; Dela-, 
ware Ins. Co. v. Hill, (Civ. A.) 127 
SW 283; Home Ins. Co. v. Hakin, 2 
Tex. A. Civ. Cas. § 665. 


Merrimack 
27 iN, 


Tennessee Ins. 


In some 


Vt.—Boutelle v. Westchester F. 
Ins. Co., 51 Vt. 4, 31 AmR 666. 

Wash.—Myles v. Northern Assur. 
Co., 193 P 703; Dunham y. Citizens’ 
Ins. Co., 34 Wash. 205, 75 P 804. 


Eng.—Britton vy. Royal Ins, Co., 4 


BF. & F. 905. 

Man.—Kibezy v. Home Ins. Co., 
[1919] 1 WestWkly 423 [dism app 
(1918) 2 WestWkly 541]. 

B. C.—Bastedo y. British Empire 
InssseCoy 18" Bev 877; 

Ont.—Sly v. Ottawa Agricultural 
Ins.-Col729 W.-C, Ce Ps28 seChaplin ey. 
Provincial Yims: iCoh}23°eUr Co? C.o-Ps 
278; Riach v. Niagara Dist. Mut. Ins. 
Co.;)-21)" Us Ch CG. Rs 464; Newton’! v. 
Gore® Dist. Muts F. Ins; Co.,° 33 °U. 
Cc. Q. B. 92; Dickson v. Equitable F. 
Assur. Go., 18° U2 CHQx B. 246. 

Que.—Seghetti v. Queen Ins, Co., 
10 LCJur 243; Thomas v. Times, ete., 
F. Assur. Co., 3 LCJur 162. 

[a] In Delaware under a statute 
providing that every policy on real 
property shail have indorsed across 
its face an agreed valuation of the 
insured property, and that, “if any 
owner shall effect any subsequent 
insurance upon any larger value than 
so agreed, all insurance, as well that 
then existing as that subsequently 
obtained, shall become void” where 
the agreed valuation on real property, 
indorsed on the policy in a subse- 
quent policy, was stated at a larger 
amount then that in a prior one on 
the same. property, the insurance be- 
came void. Thurber v. Royal Ins. 
Co., 15 'Del. 251, 256,.40 A 1111. 

39. Travis v. Peabody Ins. Co., 28 
W. Va. 588. 

40. Rogers v. Phenix Ins. Co., 121 
Ind. 570, 23 NE 498; Royal Ins. Co. 
v. Byers, 9 Ont. 120; Redford v. Mu- 
tual Wi ginseCo.3seuL ClO! B.7538: 

41. Ocean Ins. Co, yv. Fields, 18 F. 
Cas. No. 10,406, 2 Story 59; Henry 
Clay F. Ins. Co. v. Barkley, 160 Ky. 
153, 169 SW 747; Meyers v. Lebanon 
Mut. Ins. Co., 156 Pa, 420, 27 A 39. 

[a] It is not fraud to state that 
the building -cost thirteen thousand 
dollars, although its present value is 
but six thousand dollars. Meyers v. 
Lebanon Mut. Ins. Co., 156 Pa. 420, 
20 A. 39. : 

[b] A Canadian court has indeed 
asserted that it requires about a dou- 
ble overvaluation to prove fraud. 
Northern Assur. Co. v. Prevost, 25 
LCJur 211. 

[ec] Facts not showing fraudulent 
valuation.—Henry Clay F. Ins. Co. v. 
Barkley, 160 Ky. 153, 169 SW 747. 

42. U. S.—Kansas City First Nat. 
Bank v. Hartford F. Ins. Co., 95 U. S. 
6738, 24 L. ed. 563; Franklin F. Ins. 
Co. v. Vaughan, 92 U. S. 516, 23 L. 
ed. 740; Rochester German Ins. ‘Co. 
v. Schmidt, 151 Fed. 681 [rev_on 
other grounds 162 Fed. 447, 89 CCA 
333]; Field ‘v. Insurance Co. of 
North America, 9 F. Cas. No. 4,767, 6 
Biss. 121; Miller v. Alliance Ins. Co., 
7 Fed. 649, 19 Blatchf. 308. 

Ark.—Atlas Ins. Co. v. Robison, 94 
Ark. 390, 393, 127 SW 456 [cit Cyc]. 

Tll.—Cottam v. National Mut. 
Church ‘Ins. Co., 209 Tll. A. 404; Mer- 


to obtain excessive insurance or otherwise, inten- 
tionally and falsely, grossly, or materially exagger- 
ates the value of his property at the time he takes 
out the policy, he is not entitled to recover thereon 
in case of loss,?* although mere oral representations: 
will not have that effect.3° 
is inherently a matter largely of opinion and es- 
timate,*? overvaluation is not conclusive of fraud, 
but only evidence thereof.*1 
been asserted in many eases that if insured is honest 
in his estimate of value and has no intent to de- 
fraud, an overvaluation of the property will not af- 
fect his right to recover ;*? and this has been held to 
be true even where the statement of value is made 


But inasmuch as value: 


Henee the rule has: 


chants’, ete., Ins. Co. v. 
Sr D CADIZ 1'6: 

Ind.—Citizens’ F. & M. Ins. Co. v. 
Short, 62 Ind. 316; Home Ins. Co. v. 
Overturf, 35 Ind, A. (361,974) NEwdys 
Insurance Co. of North America v. 
Coombs, 19 Ind. A. 331, 49 NE 471. 

Iowa.—Behrens v. Germania F, Ins, 
Co., 64 Iowa 19, 19 NW 838. 

Ky.—Protection Ins. Co. v. Hall, 15 
B. Mon. 411; Teutonia Ins. Co. v. 
Howell, 54 SW 852, 21 KyL 1245; Ger- 
man Ins. Co. v. Read, 13 SW 1080, 14 
SW_595, 12 KyL 371; Kenton Ins. Co. 
v. Wigginton, 89 Ky. 330, 12 SW 668, 
11 KyL 539, 7 LRA 81; Dwelling- 
House Ins. Co. v. Freeman, 12 KyL 
894; Agricultural Ins. Co. v. Yates, 
10 KyL 984; Continental Ins. Co. v. 
Ware, 3 KyL 621. 

Mass.—Harrington vy. Fitchburg 
Mut. F. Ins. Co., 124 Mass. 126; Phil- 
lips v. Merrimack Mut. F. Ins. Co., 
10 Cush, 350. 

Mich.—Schmidt vy. City, ete., F. Ins. 
Co., 55 Mich. 4382, 21 NW 875. 

Miss.—Planters’ Ins. Co. v. Myers, 
55 Miss. 479, 30 AmR 521. 

Mo.—Hubbard v. North British, 
ete.) Ins; Co., 57 Moi A, 1. 

Nebr.—4tna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. Y.—Huth v. New York Mut. 
Ins.) Co. 21°9N, YW.) Super.+538. 

Or.—Baker v. State Ins. Co., 31 Or. 
41, 48 P 699, 65 AmSR 807. 

Pa.—Post v. American Cent. Ins. 
Co., 51 Pa. Super. 352; Miller v. Ger- 
mania F. Ins, Co., 13 Phila: 551. 

Tex.—Delaware Ins. Co. v. Hill, 
(Civ. A.) 127 SW 283; Eakin vy. Home 
Ins: Co:, ple Tex. VAT Oliv. (Cals. 46a re Gee 
But see Home Ins. Co. v. Eakin, 2 
Tex. A. Civ. Cas. § 665 (overvaluation 
need not be fraudulent or intentional 
to vitiate a policy, the effect being 
the same if it is by mistake). 

Va.—Morotock Ins. Co. v. Fostoria 
Novelty Co., 94 Va. 361, 26 SE 850; 
Lynchburg F. Ins, Co. v. West, 76 
Va. 575, 44 AmR 177. 

Wis.—Beyer v. St. Paul F. & M. 
Ins. Co., 112 Wis. 138, 88 NW 57. 

Hng.—Citizens’ Ins. Co. vy. Parsons, 
i App. (1@as3 96. 

Can.—Mahomed v. Anchor F. & M. 
Ins. Co., 48 Can. S. C. 546, 15 DomLR 
405, 26 WestLR 695, 5 WestWkly 
1038 [allowing app 17 B. C. 517, 7 
DomLR 619]. 

Alta.—Clarke v. British Empire 
Ins. Co., 5 Alta, L. 99, 6 DomLR 353, 
22 WestLR 89, 2 WestWkly 958 
{allowing app 4 DomLR 444, 21 West 
LR 774, 2 WestWkly 682]. 

B, C.—Cope v. Scottish Union Co., 
& IBSEC. $329. 

Man.—Patterson v, Central Canada 
Ins. Co., 20 Man. 295. 

N. S.—McGibbon ‘y. Imperial F. 
Ins: 'Co,,f1445N."S.6,) 1-Can? Evi 1192: 


Schroeder, 


Ont.—Laidlaw v. Liverpool, ete., 
Inssn.Ccoy) 1387 Grant Ch. | (US Cy asT7: 
Rice v. Provincial Ins: Co.;'7 U. ¢ 


C. P. 548; Lyon v. Stadacona Ins. Co., 
44 U. C. Q. B. 472; Parsons v. Citi- 
zens’ Ins. Co., 43 U. C: Q. B. 261; Kerr 
v. Hastings Mut. F. Ins. Cu., 41 U. C. 
Q. B> 217; Redford v. Clinton Mut. 
BE. Ins: Co.,° 38 UC. Q. B.-5388; New- 
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specifically a warranty,*? although other courts ap- 
ply the general rule that statements made warran- 
ties will, if false, avoid the policy, regardless of 
any fraudulent intent on the part of insured.4* 
However, a statement of value made a warranty 


must be reasonably accurate.*® 
[S207 ]9..3; 


Disclosure of Nature—(1) In General. { 
fulness of statements of title set forth in the policy 
is now one of the requirements of the contract. 
Under prior forms of policies, however, and to 
some extent under present forms, where written 


ton v. Gore Dist. Mut. F. Ins. Co., 
SSO CuO we 920 Bubssce. Moore 
v. Citizens’ F. Ins, Co., 14 Ont. A. 
582; Sly v. Ottawa Agricultural Ins. 
Co.,.29 U. C. C. P. 557 (both holding 
{hat misrepresentation need not be 
fraudulent undér a statutory condi- 
tion in policy avoiding it for misrep- 
resentation of a material fact). 

Que.—Pacaud v. Queen Ins. Co., 21 
LCJur 111. 

{a] In Ohio, by statute, in the ab- 
sence of actual fraud no misrepre- 
sentation as to value will affect the 
policy when the agent has not per- 
sonally examined the premises. 
Queen Ins. Co. v. Leslie, 47 Oh. St. 
409, 24 NE 1072, 9 LRA 45. 

{b] A statement. in excess of the 
present value of a stock of goods may 
be explained by showing that it was 
insured’s intention to purchase im- 
mediately goods to bring the total 
value up to the amount stated. 
Myers v. Council Bluffs Ins. Co., 72 
Iowa 176, 33 NW 453; Lee v. Howard 
F. Ins. Co., 11 Cush. (Mass.) 324. 

{e] If insured states the value as 
being merely his opinion there is no 
breaeh of condition, although the 
value be placed too high. Kerr v. 
Hastings Mut EF. Ins, Co, 412U. ¢. 
Q. B. 217. 

43. Wheaton v. North British, 
ete ins..Co,7 176 Cals415, 18: P 758; 9 
AmSR 216; Bennett v. Agricultural 
Ins. Co., 50 Conn. 420; Rogers v. Phe- 
nix Ins: Co., 121 Ind. 570, 23 NH 498: 
Piekeliv. Phenix Ins.) Co... 119 Ind, 
291, 2h NE 898; 119 Ind. 155, 21 NE 
546, 12 AmSR 393. 

44. Shelden vy. Michigan Millers’ 
Mut. F. Ins. Co., 124 Mich. 303, 82 NW 
1068; American Ins. Co. v. Gilbert. 
27 Mich. 429; Maddox v. Dwelling- 
House Ins. Co., 56 Mo. A, 343; Hollo- 
way v. Dwelling-House Ins. Co., 48 
Mo. A. 1. 

45. National Mut. F. Ins. Co. v. 
Dunean, 44 Colo. 472, 98 P 634, 20 
LRANS 340. 

[a] A failure to put a fair and 
reasonable value thas been under 
these circumstances regarded ag ren- 
dering the policy void. Sun Fire Of- 
nee VevWuich,.6 Colo, WA.0103;239y P 

46. Entire or severable contracts 
see infra § 235. 

47. Ala.—Western Assur. Co. vy. 
Stoddard, 88 Ala. 606, 7 S 379. 

Ill.—Rockford Ins. Co. v, Nelson, 
65 Ill. 415. 

Ky.—Mayes v. Hartford F. Ins. 
Cohplivikys Op. 534: 

Md.—Franklin F, Ins. Co. v. Coates, 
14 Md. 285. 

Mass.—Jenkins vy. Quincy Mut. F. 
Ins. Co., 7 Gray 370. 

Mich.— Pangborn vy. Continental 
Ins. Co., 62 Mich. 638, 29 NW 475. 

Nebr.—J. B. Ehrsam Mach. Co. v. 
Eat Ins. Co., 43 Nobr. 554, 61 NW 

N. Y.—Graham y. Fireman’s Ins. 


can F. Ins. Co., 3 N. Y. Super. 551. 
Oh.—Philips v. Knox County Mut. 
ins! Co.n20 Ohe 1742 
Okl.—Globe, ete, F. Ins. Co. vy. 
Creekmore, 171 P 874. 


Title or Interest of Insured *°—a. 
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The truth- 


Ss. D.—Milison v. Mutual Cash 
Guaranty F. Ins. Co., 24 S. D. 285, 128 
NW 839. 

Tenn.—Catron v. Tennessee Ins. 
Co., 6 Humphr, 176. 

Tex.—Hamilton v. Fireman’s Fund 
Ins: Co (Civ A.) ld iS We E73. 

vt.—Mullin v. Vermont Mut. F. 
Ins. Co., 54 Vt. 223. 

Va.—wWestchester Ins. Co. v. Ocean 
View Pier Co., 106 Va. 633, 638, 56 
SE 584 [quot Cyc]. : 

Ont.—Phillips v. Grand River 
Farmers’ Mut. F. Ins. Co., 56 U. C 


‘Q. B. 334; Sherboneau Waegine: Mut. 


I ins, Co;, soc Cm ae ee 

[a] A provision that “false rep- 
resentations” shall avoid the policy 
applies to statements as to title. Ai, 
B. Ebrsam Mach. Co. v. Phenix Ins. 
Co., 48 Nebr. 554, 61 NW 722. 

[b] Construction of warranty.— 
Buildings permanently annexed to 
the freehold are regarded as real es- 
tate, and an affirmative answer by an 
applicant for insurance on such a 
pbuilding to the question in the ap- 
plication, “Have you the fee sim- 
ple title?” constitued a warranty 
that he held a like title to the land 
on which the building was situated. 
Pangborn v. Continental ins, Co., 62 
Mich. 638, 29 NW 475. 

{c] Facts held not to show breach 
of warranty.—(1) Dacey v. Agricul- 
tural Ins. Co., 21 Hun (N. Y.) 83. (2) 
Where insurance was taken out on a 
building and insured was asked if he 
was the sole and undisputed owner of 
the property to be insured, an af- 
firmative answer, made a warranty 
by the terms of the policy, did not 
constitute a breach of warranty, al- 
though insured had only a half in- 
terest in the iot on which the build- 
ing stood. Nance v. Oklahoma F. 
Ins. Co., 31 Okl. 208, 120 P 948, 38 
LRANS 426. (3) A statement that 
insured’s title is based on a warranty 
deed is not an assertion that such a 
title is a fee. Rockford Ins. Co. v. 
Nelson, 65 Ill. 415. 

[dad] A stipulation for avoidance if 
insurer “shall cause the property to 
be described otherwise than it is” ap- 
plies only to a description physically 
and not as to the character of the 
title or interest. Franklin F. Ins. 
Co. v. Coates, 14 Md, 285. 

48. U. S.—Columbia Ins. Co. v. 
Lawrence, 10 Pet. 507, 9 L. ed. 512; 
Columbian Ins. Co. v. Lawrence, 2 
Pet. 25, 7 L. ed. 3385. 

Uil.—Illinois Mut. F. Ins. Co. v. 
Marseilles Mfg. Co., 6 Ill. 236; Heb- 
ae v. Palatine Ins. Co., 55 Ill. <A, 

Ky.—Addison v. Kentucky, etc., 
Ins. Co., 7 B. Mon. 470. 

Mass.—Jacobs v. Eagle Mut. F. 
Ins. Co., 7 Allen 132; Pletcher v. 
Commonwealth Ins. Co., 18 Pick. 419. 

Mo.—Morrison y. Tennessee M. & 
F. Ins. Co., 18 Mo. 262, 59 AmD 299. 

Oh.—Cochran y. Amazon Ins. Co., 
neh Dec. (Reprint) 276, 2 CincLBul 
Pa.—Smith vy. Columbia Ins. Co., 17 
Pa. 253, 55 AmD 546; Monroe County 
bang Ins. Co. v. Robinson, 5 WklyNC 

S. D.—McNamara v. Dakota F. & 
M. Ins. Co., 1 S. D. 342, 47 NW 288. 

Tenn.—4tna Ins. Co. v. Miers, 5 


[§§ 206-207 


applications are made, questions arise as to what 
inust be disclosed as to the title and interest of 
insured. As the title of insured is an important 
element of the risk, it follows that a material mis- 
representation 47 or concealment 4* as to the title 
avoids the policy; and if the representation is made 
a warranty its materiality is conceded.*® t 
foregoing must he taken subject to the qualification 
that insured is not required to disclose the precise 
nature of his title or his particular interest at the 
time, unless requested to do so by insurer or re- , 
quired by stipulations of the policy.®° If no ques- 


But the 


Sneed 139. 

Tex.—American Cent. Ins. Co. v. 
pay, 29 Tex. Civ. A.° 445, 69 SW 

Va.—Southern Mut. Ins. Coa. v. 
Kloeber, 31 Gratt. (72 Va.) 739. 

Wis.—Hinman vy. Hartford F. Ins. 
Co., 36 Wis. 159. : 

[a] Dilustration.—It is the duty 
of an inSurance agent issuing a 
policy to himself to inform insurer 
of the risk, including his ownership 
of the property. Spring Garden Ins. 
ee v. Wood, 194 Fed. 669, 114 CCA 

{b] Matters heId material.—The 
failure of a mortgagee insured as 
such, to disclose that there were 
prior encumbrances is immaterial. 
Smith v. Columbia Ins. Co., 17 Pa. 
253, 55 AmD 546. 

{c] Matters held not material._— 
(1) A void tax sale need not be dis- 
closed. Cheek vy. Columbia F. Ins. 
Co., (Tenn.) 4 InsLJ 99. (2) Nor the 
fact that taxes on the property are 
unpaid. Alkan v. New Hampshire 
Ins:}Co.,.53 Wass 136, 40 sNIW2 at 6) 
The mere fact that goods owned by a 
single individual are insured in a 
firm name does not avoid the policy 
in the absence of misrepresentation 
as to ownership, and the fact that the 
other member of the firm is a clerk 
in the store does' not affect the case. 
American Cent. Ins, Co. v. Heath, 29 
Tex. Civ. A. 445, 69 SW 235. 

49. Cerys v. State Ins. Co:, 71 
Minn. 338, 73 NW 849; Birmingham 
v. Empire Ins. Co., 42 Barb. (N. Y.) 
457. See generally supra § 198. 

50. U. S.—Rutssel v. Union Ins. 
Co.;. 4 Dall. 421, 1 L. eds1892,-21.-B. 
Cas. No. 12,146, 1 Wash. C. C. 409. 

Dak.—St. Paul F. & M. Ins. Co. v. 
Neidecken, 6 Dak. 494, 43 NW 696. 

Il1l.—Rockford Ins. Co. v. Nelson, 
65 Ill. 415; Farmers’ Mut. F., ete., 
Ins, Co. v. Lecroy, 91 Ill. A. 41. 

Iowa.—Jamison yv. State Ins. Co., 
85 Iowa 229, 52 NW 185. 

Kan.—German Ins. Co. v. Davis, 6 
Kan. A. 268, 51 P 60. 

Ky.—Hartford F. Ins. Co. v. Haas, 
8 KyL 610. 

La.—Adema vy. Lafayette F. Ins. 
Co., 36 La. Ann. 660. 

Me.—Gilman v. Dwelling-House 
Ins. Co., 81 Me. 488, 17 A 544; Buck 
v. Pheenix Ins. Co., 76 Me. 586. 

Md.—Baltimore County Mut. F. Ins. 
Co, v. Deale, 18 Md. 26, 79 AmD 673. 

Mass.—Wainer y. Milford Mut. F. 
Ins. Co., 153 Mass. 335, 26 NE 877, 
11 LRA 598; Washington Mills Em- 
ery Mfg, Co. v. Weymouth, etc., Mut. 
F. Ins. Co., 185 Mass. 503; Walsh v. 
Philadelphia Fire Assoc., 127 Mass. 
383; Fowle v. Springfield F. & M. 
Ins. Co., 122 Mass. 191, 23 AmR 308; 
King v. State Mut... ims, (Co;, 
Cush. 1, 54 AmD 688; Fletcher v. 
Commonwealth Ins. Co., 18 Pick. 419; 
Curry v. Commonwealth Ins. Co., 10 
Pick. 535, 20 AmD 547; Bixby v. 
Franklin Ins. Co., 8 Pick. 86; Bartlet 
v. Walter, 13 Mass. 267, 7 AmD 143; 
Locke v. North American Ins. Co., 
13 Mass. 61. 

Mich.—Fuhrman v. Sun Ins. Office, 
180 Mich. 439, 147 NW 618, AnnCas 
19154 466; Hall v. Niagara F. Ins. 
Co., 93 Mich. 184, 53 NW 727, 32 AmR 
497, 18 LRA 1385; Guest v. New 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note noniberd: 
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tions are asked and there are no conditions requir- 
ing disclosure of the exact nature of the title and 
a precise statement of interest, a concealment, in 
order to avoid insurance, must be intentional and 
fraudulent as well as material.®! It seéms, however, 
that where a mutual insurance company is, by its 
charter, given a lien upon real property which it 
insures, it is entitled to be informed of the extent 
of the interest of the insured,5? and hence one who 
holds under a contract of purchase may not insure 
in such a company without disclosure of his inter- 


est, even where no questions are 


Where questions are asked as to the title of in- 
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asked of him.53 


sured they must be answered fully and faithfully, 


Hampshire F. Ins. Co., 66 Mich. 98, 
33 NW 31; Sibley vy. Prescott Ins. Co., 
57 Mich. 14, 23 NW 473; Castner v. 
Fariners Mut. F. Ins. Co., 46 Mich. 15, 
8 NW 554. 

Minn.—Caplis y. American F, Ins. 
Co., 60 Minn. 376, 62 NW 440, 51 
AmSR 535. 

Miss.—Liverpool, etce., 
McGuire, 52 Miss. 227. 

Mo.—Morrison v. Tennessee M. & 
F. Ins. Co., 18 Mo. 262, 59 AmD 299. 

N. H.—Fadden v. Phcenix Ins. Co., 
tides Nig, Ec 92592) A. .8a0. 

N. J.—Sussex County Mut. Ins. Co. 
v.. Woodruff, 26 N. J., lL. 541. 

N. Y.—Merrill v. Agricultural Ins. 
Co., 73 N. Y. 452, 29 AMR 184; Spring- 
freld HWao46o0 Mi Ens {Cou ay., Allen, 43 
N. Y. 389, 3 AMR 711; Tyler v. Attna 
Me ines. CoO.) tan. VWiend 50%, Tat, -L6 
Wend. 385, 30 AmD 90]. 

Pa.—Columbia Ins. Co. y. Cooper, 
DU bAwmas Le 

S. D.--Feet v. Dakota F. & M, Ins. 
Co., 1.S. D. 462, 147 NW. 532. 

Va.—Wytheville Ins. Co. v. Stultz, 
87 Va. 629, 18 SH 77; Manhattan FE. 
Ins. Co. v. Weill, 28 Gratt. (69 Va.) 
389, 26 AmR 364; West Rockingham 
Mut. F. Ins. Co. v, Sheets, 26 Gratt. 
(67 Va.) 854. 

Wis.—Kludt v. German Mut. F. 
Ins. Co., 152 Wis. 637, 642, 140 NW 
321, 45 LRANS 1131, AnnCas1914C 609 
[cit Cyc]; Alkan v. New Hampshire 
Ins. Co,, 53° Wis. 136,-10 NW 91. 

Can.—Keefer v. Phoenix Ins. Co., 31 
Cam ~S. (C2144; North British, Jete., 
Inss Co: vy. .Melellan; 21; Can. S.-C: 
288, 

Alta.—Gainer v. Anchor F. & M. 
Ins. Co., 6 Alta. L. 95, 183 DomLR 206, 
24 WestLR 656, 4 WestWkly 900. 

Ont.—Reesor v. Provincial Ins. Co., 
35, Wes, Betoun. ; , 

“The necessity of disclosing the 
title of the applicant would greatly 
embarrass the operation of insur- 
ance, without affording any essential 
benefit to the insurers. Any error in 
the deduction or description of title 
might be fatal. The rights of the 
insurer are sufficiently guarded, by 
having it in his power, to exact by 
inquiry; a description of the interest 
of the applicant, and by the recovery 
being limited in case of loss to the 
value of the interest proved on the 
trial.’ Morrison v. Tennessee M. & 
F. Ins. Co., 18 Mo. 262, 268, 59 AmD 
Zoo8 

[a] Mlustrations.—(1) A mortga- 
gor taking out insurance need not, 
unless asked, disclose that the in- 
surance is for the benefit of the mort- 
gagee. Reesor v. Provincial Ins, Co., 
33 U. C. Q. B. 357. (2) Nor need a 
mortgagee taking out insurance, no 
specific inquiries being made of him, 
disclose an agreement between him- 
self and the mortgagor as to the 
insurance. Kernochan v. New-York 
Bowery F. Ins. Co., 17 N. Y. 438. 

{[b] A mere statement that insurer 
would not be liable “for loss for 
property owned by any other party 
unless such be stated in the policy” 
does not require a disclosure of such 
interest but even implies an excuse 
therefrom, Norwich F. Ins. Co. v. 
Boomer, 52 Ill. 442, 4 AmR 618. 

51. Ala.—Commercial F. Ins. Co. 


inss, Cosa. 


v. Allen, 80 Ala. 571, 1 S 202. 

Ilowa.—Jamison y. State Ins. 
85 Iowa 229, 52 NW 185. 

Mass.—Fletcher v. Commonwealth 
Ins. Co., 18 Pick. 419. 

Mich.—Crossman v. American Ins. 
Co., 198 Mich. 314, 164 NW 428, LRA 
1918A 390; Sibley v. Prescott Ins. 
Co., 57 Mich. 14, 23 NW 473. 

Mo.—Boulware v. Farmers’, 
Co-op, Ins. Co., 77 Mo. A. 639. 

N. Y.—Dresser v. United Firemen’s 
ings) CO.,, toyed 290) Patt jl aaeeNe Yio 
642, 25 NE 956]. 

Pa.—Columbia Ins, Co. v. Cooper, 
50 Pa. 331; Monroe County Mut. Ins. 
Co. v. Robinson, 5 WklyNC 389. 

S. D.—Peet v. Dakota F. & M. Ins. 
Co., 1 S. D. 462, 47 NW 532. 

Va.— Virginia F. & M. Ins. Co, v. 
Kloeber, 31 Gratt. (72 Va.) 749. 

Wis.—Vankirk v. Citizens’ Ins. Co., 
79 Wis. 627, 48 NW _ 798; Alkan v. 
New Hampshire Ins. Co., 53 Wis. 136, 
10 NW 91. 

[a] Thus, where no specific in- 
quiries are made and there is no 
fraudulent intent, the policy will not 
be avoided because of the follow- 
ing facts: (1) That there was a dis- 
pute as to the title to land on which 
insured entered and built in good 
faith. Monroe County Mut. Ins. Co. 
v. Robinson, 5 WklyNC (Pa.) 389. (2) 
That insured had sold the land on 
which buildings were situated but 
had reserved the latter. Washington 
Mills.Emery Mfg. Co. v. Weymouth, 
etc., Mut. F. Ins. Co:, 185 Mass. 5038. 
(3) That there was an oral executory 
contract to lease the property. Alkan 
v. New Hampshire Ins. Co., 53 Wis. 
136, 10 NW 91. (4) That a devisee 
by the terms of a devise took a re- 
mainder in the property subject to 
a condition that he make certain 
payments which he had not made. 
Jamison v. State Ins. Co., 85 Iowa 
229, 52 NW 185. (5) That an execu- 
tion had been levied on the property 
at the time of the insurance. Rex v. 
Merchants’ Ins. Co., 2 Phila. (Pa.) 357. 
(6) That there was an easement by 
reason of a party wall agreement. 
Commercial F. Ins, Co. v. Allen, 80 
ATaer ode S202." Ci) eThat there 
was an outstanding contingent right 
of dower in the wife of insured’s 
vendor. Virginia F. & M. Ins. Co. 
v.  Kiloeber, “31. “Gratt. (72° Va.) 
749. 

52. Me.—Merrill v. Farmers’, etc., 
Mut. F, Ins. Co., 48 Me. 285; Lovejoy 
v. Augusta Mut. F. Ins. Co., 45 Me. 
472; Pinkham v. Morang, 40 Me. 587. 

Md.—Baltimore County Mut. F. Ins. 
Go) ve“ Dealey "18" Md. 26, 79). Am)D 
673. 

Mass.—Bowditch Mut. ¥. 
v. Winslow, 3 Gray 415; 
Bowditch Mut. F. Ins. Co., 
448. 

N. H.—Marshall v. Columbian Mut. 
moins (Cos! 27 Ne Be 157, 

Va.—Mutual Assur. Co. v. Mahon, 
i Calm Goes Vian) Lown . : 

53. Marshall v. Columbian Mut. F. 
Ins. 'Co., 27 N25 7- 


Co: 


etc., 


Ins. Co. 
Smith v. 
6 Cush. 


54. U. S.— Waller v. Northern 
Assur. Co., 10 Fed. 232, 2 McCrary 
637. 


Ala.—Western Assur. Co. v. Stod- 
dard, 88 Ala. 606, 7 S 379; Brown v. 
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and a failure to disclose the particulars of the title 
or its true status as to any point inquired upon, if 
material or if infringing a condition of the policy 
requiring full and truthful answers and disclosures, 
or requiring a particular title or interest unless 
otherwise stated, will avoid the insurance.4 
nature of the estate need not be stated with tech- 
nical accuracy if it is described as ordinarily in- 
telligent persons would have spoken;*> and if the 
answer is substantially true and fairly responsive 
to the question asked, or if it so nearly corresponds 
to the facts that the variance is not material, it 
is generally held sufficient,°® in the absence of any 


The 


Commercial F. Ins. Co., 86 Ala. 189, 
5 SW 500. 

Ill.—Denver Tp. Mut. F. Ins. Co: v. 
Resor, 95 Ill. A. 197; Hebner vy. Pala- 
tine: Ins? Co.) 56) Til A. 276. 

Iowa.—Glade v. Germania F. Ins. 
Co., 56 Iowa 400, 9 NW 320. 

La.—Allen v. Sun Mut. Ins. Co., 2 
McG. 122. 

Me.— Gilman y. Dwelling-House 
Ins. Co., 81 Me. 488, 17 A 544. 

Mass.—Waish vy. Philadelphia Fire 
Assoce., 127 Mass. 383; Falis v. Con- 
way Mut. F. Ins. Co., 7 Allen 46; 
Jenkins v. Quincy Mut. F. Ins. Co., 
7 Gray 370; Brown v. People’s Mut. 
F. Ins. Co., 11 Cush. 280; Hayward v. 
New England Mut. F. Ins. Co., 10 
Cush. 444, 

Mich.—Jacobs v. Queen -Ins. Co., 
183 Mich. 512, 150 NW 147; Wooliver 
v. Boylston Ins, Co., 104 Mich. 132, 
62 NW 149; Hamilton vy. Dwelling- 
House Ins. Co., 98 Mich. 538, 57 NW 
735, 22 LRA 527; Clay F. & M. Ins. 
Co. v. Huron Salt, ete., Mfg. Co., 31 
Mich. 346. 

Mo.—Mers vy. Franklin Ins. Co., 68 
Mo. 127; Barnard v. National F. Ins. 
Co., 27 Mo. A. 26; Reithmueller v. 
gee Fire Assoc., 20 Mo. A. 


N. H.—Leathers vy. Farmers’ Mut. 
Bi dns? ‘Court24) Ne 2592 

N. J.—Franklin F. Ins. Co. v. Mar- 
tin, 40 N. J. L. 568, 29 AmR 271. 

N. Y.—Smith vy. Agricultural Ins. 
Co., 118 _N. Y- 518, 23 NE883; Gra- 
ham v. Fireman’s Ins. Co., 87 N. Y. 
69, 41 AmR 349, 13 NYWklyDig 338 
[aff 9 Daly 341]; Lasher v. St. Jo- 
seph F. & M. Ins. Co., 86 N. Y. 423 
[aff 9 NYWklyDig 457]; Rohrbach v. 
Germania F. Ins. Co., 62 N. Y. 47, 20 
AmR 451 [rev 1 Thomps. & C. 339]; 
Carpenter v. German-American Ins. 
Co., 52 Hun 249, 4 NYS 925. 

Oh.—Hutchins v. Cleveland Mut. 
Ins:"Co.;) 11 Oh St2477. 

Pa.—Diffenbaugh v. Union F. Ins. 
ou 150 Pa. 270, 24 A 745, 30 AmSR 

Ss. C.—Spradley v. Georgia Home 
Ins. Co., 112 S2 Cs 151; 98S 285. 

Wis.—McFetridge v. Phenix Ins. 
Co., 84 Wis. 200, 54 NW 326; O’Brien 
v. Home Ins. Co., 79 Wis. 399, 48 NW 
714; Hinman y. Hartford F. Ins. Co., 
36 Wis, 159. 

Que.—Mackay v. Glasgow, 
Ins. Co., 4 Montr. Super. 124. 

55. Traders’ Ins. Co. vi Pacaud, 
150 I1l..245, 37 NE 460, 41 AmSR 355; 
Commercial Ins. Co. v. Spankneble, 52 
Ill. 538, 4 AmR 582; Davis v. Quincy: 
Mut, F. Ins. Co., 10 Allen (Mass.) 
113; Wyman vy. People’s Equity Ins. 


ete., 


Co., 1 Allen (Mass.) 301, 79. AmD 
737;-Nicholas v. Fayette Mut. F. Ins. 
Co., 1 Allen (Mass.) 638; Weed v. 


Hamburg-Bremen F. Ins. Co., 61 Hun 
110, 15 NYS 429 [aff 133 N. Y. 394, 
31 NE 231). 
Thus a policy on “the Hstate 
_ Sufficiently includes goods 
“QO” prior to his death conveyed to 
a trustee for the henefit of his credi- 
tors. Weed v. Hamburg-Bremen F. Ins. 
Coy 1338N. 27394, 310 NE 23) [aff 
61 Hun 110, 15 NYS 429. 

56. Dak.—St. Paul F. & M. Ins. 
oo v. Neidecken, 6 Dak. 494, 43 NW 
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fraudulent intent.57 


material as to avoid the policy.5% 
[§ 208] 
of Title or Interest.°° 


So the fact that a wrong name 
is unintentionally inserted in the policy is not so 


(2) Provisions of Policy as to Nature 
Since the courts have gen- 
erally been inclined to treat representations hiber- 
ally for the benefit of insured,®® insurer has sought 
to strengthen its own position by including in the 
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tity and quale of ownership, the current and 
standard form reciting that the policy shall be 


void if the interest of insured is not truly stated 


policy various phrases descriptive of the quan- 


Iowa.—Lang v. Hawkeye Ins. Co., 
74 Towa 673, 39 NW 86. 

Mich.—Monaghan vy. Agricultural 
I. Ins. Co., 53 Mich. 238, 18 NW 797. 

N. Y.—Merrill v. Agricultural Ins. 
Co., 73 N: Y. 452, 29 AmR 184 [aff 
10 Hun 428]. 

Oh.—Hubbard v. Austin, 8 OhS&CP 
LIC 6, OHNP* 249. 

Wis. —Pavey v. American Ins. Co., 
56 Wis.. 221, 183 NW 925. 

Ont. —Lyén vy. Stadacona Ins. Co., 
44 U. C. Q. B. 472; Kerr v. Hastings 
Mut. F. Ins. Con dda CeO bare Liks 

[a] Tllustrations.— (1) Where the 

material fact is ownership, it is un- 
important that an applicant for insur- 
ance states that he holds under a 
will, when, in fact, he holds under a 
deed. Monaghan vy. Agricultural, F. 
Ins. Co., 53 Mich. 238, 18 NW 797. 
(2) There is no warranty that an ap- 
t plicant for fire insurance has a grant 
in fee of a freehold estate by reason 
of the fact that in aiswer to a ques- 
tion in the application as to what his 
title or interest is he states “deed,” 
and there is no kreach of warranty 
where the applicant has an interest 
based primarily upon a deed or some 
title derived from a deed, Merrill v. 
Agricultural Ins. Co., 73 N. Y. 452, 
29 AmR 184 [aff 10 ‘Hun 428]. 
In answer to the question, ‘““What is 
your title to or interest in the prop- 
erty?’ the answer, written by the 
agent of insurer, was “Deed.” The 
insured was devisee under the will 
of her deceased husband, who took 
by a deed. The court said: ‘She 
took under his will as devisee all the 
interest or title which he had at his 
death.:. .. She therefore... had a 
dower interest inchoate during his 
life and consummate by his death, 
and that interest’ certainly came to 
her by or through a deed to her hus-. 
band. Besides, the lands were con- 
veyed to her husband by deed, and 
jn a general sense her title or inter- 
est was ‘by deed,’ that is, through a 
deed.” Dacey v. Agricultural Ins. 
Coys 2a Eun f IGNY.). 88, «875 (4) 
Where a Similar question was an- 
swered “Homestead,” it was held that 
this did not amount to a representa- 
tion of absolute title in. fee simple 
and would not avoid the policy, al- 
though the title was still in the 
United States. St. Paul F. & M. Ins. 
Co. v. Neidecken, 6 Dak. 494, 42 NW 
696. 

{b] A statement by the insured 
that he has the equitable title is suf- 
ficient where he holds a contract for 
the land which he has pledged for 
security for a debt. Born v. Home 
Ins. Co., 120 Iowa 299, 94 NW 849. 

57. Curry v. Commonwealth Ins. 
Co.,, 10 Pick, (Mass’) 535, 20,.AmD 
547; Webster v. Dwelling-House Ins. 
Co., 53 Oh. St. 558, 42 NE 546, 53 
AmSR 665, 30 LRA 719 [aff 7 Oh. Cir. 
Ct. 511, 4 Oh. Cir. Dec. 704]; Farmers’ 
Mut, F., etc., Ins. Co. v. Ward, 24 
Oh, Cir. Ct. 156; Imperial F. Ins. Ce. 
v. Murray, 73 Pa. 13. 

58. Phcenix Assur. Co. v. Hinds, 67 
Kan. 595 4.13er 893. 

59. Compliance with conditions 
see infra §§ 209-224. 


60. Southern Ins., ete, Co. v. 
Lewis, 42 Ga. 587. See generally 
supra § 70. 

61. Dak.—St. Paul F. & M. Ins. 


ee v. Neidecken, 6 Dak. 494, 43 NW 


Ga.—Southern Ind, ete, Co v. 


Lewis, 42 Ga, 587. 

N. Y.—Niblo v. North American F. 
Ins. 'Co., 3 °N. Y. Super. 551. 

Vt.—Swift v. Vermont Mut. F. Ins. 
Co) TS vits 305. 

Va.—Manhattan F. Ins. Co. v. 
Weill, 28 Gratt. (69 Va.) 389, 26 AmR 
364. 

62. U. S.—Rochester German Ins. 
Co. v. Schmidt, 162 Fed. 447, 89 CCA 
333 [rev 151 Fed. 681]; Waller v. 
Northern Assur. Co., 10 Fed. 232, 2 
McCrary 637. 

Ark.—Georgia Home Ins. Co. v. 
Bennett, 134, Ark. 52, 203 SW_ 279; 
Phenix Ins. ,Co. v. Public Parks 
Amusement Co., 63 Ark. 187, 37 SW 
959. 

Fla.— Insurance Co. of North 
America vy. Erickson, 50 Fla. 419, 39 
S 495, 111 AmSR 121, 2 LRANS 512, 
7 AnnCas 495, 

Ill—Hebner vy. Palatine Ins. Co., 
Bo DIS Aner 2b. 

Ky. French v. Delaware Ins. Co., 
167 Ky. 176, 180 SW 85; Niagara F. 
INS, WCoOwavs "Layne, 162 Ky. 665, 172 
SW 1090; Hartford Ins. Co. v. Haas, 
87 Ky. 531, 9 SW 720, 10 Kyl 5738, 2 
LRA 64. 

Mich.—Clawson v, Citizens’ Mut. F. 
Ins. Co,, 121 Mich. 591, 80 NW. 513, 
80 AmSR 538. 

Minn. —_ Parsons v. Lane, 97 Minn. 
98, 106 NW 485, 98 LRANS 231, 7 
AnnCas 1144. 

Co., 


Miss.—Bacot v. Phcenix Ins. 


96 Miss. 228, 50 S 729, 25 LRANS 
1226, Ann as1912B 262; Groce v. 
Pheenix Ins. Co., 94 Miss. 201, 48 S 


298, 22 LRANS 732, 

Mo.—Grigsby v. German Ins. Co., 
40 Mo. A. 276; Barnard National 
F. Ins. Co., 27 Mo. A. 26; Mt. Leonard 
Milling Co. yv. Liverpool, etc., Ins. 
Co., 25 Mo, A. 259. 

N. M.—Shoucair v. North British, 
etc., Ins. Co., 16 .N. M. 563, 120 P 328. 

N. J.—Ordway v. Chace, Dri INe Je 
Eq. ie 42 A 149, 

N. Y.—Rohrbach v. Germania F. 
Ins4-CosnG2ig Nay eas ts 
hatte! Thomps. &_.C, 339]. 

Oh. —Muskovitz v. Sun Underwrit- 


ers’, Agency; , 21,,Oh,, Cir. Ct. .N.°8S; 
250,, 3. Oh. A.) 422; 
Okl.—Globe, ete., F. Ins. Co. v. 


Creekmore, 171 P 874. 

Pa.—Imperial F. Ins. Co. v. Dun- 
ham, 117 Pa. 460, 12 A 68, 2 AmSR 
686; Chaney v. Farmers’ F. Ins. Co., 
32 Pa. Super. 479. 

8. D.—Smith v. Retail Merchants’ 
F. Ins, Co,,.29 S. D. 832,.1387 NW 47, 
42 LRANS 178. 

Tex.—Merchants’, ete., Fire Under- 
writers v. Williams, (Civ. A.) 181 SW 
859; Philadelphia Fire Assoc. v. Cal- 
houn, 28 Tex. Civ. A. 409, 67 SW 153. 

Va. ad 
View Pleasure Pier Co., 106 Va. 633, 
638, 56 SE 584 [quot Cyc]. 

Ww. Va.—tTyree v. Virginia F. & M. 
Ins. Co., 55 W. Va. 68, 46 SE 706, 
66 LRA 657. 

Ont.—Sherboneau v. Beaver pat 
F. Ins. Assoc., 30 U, C. Q. B. 47 

[a] Purpose of Comite cas 
The just and reasonable purpose of 
insurance. policies in requiring in- 
sured to have the sole and uncondi- 
tional ownership of the insured prop- 
erty is to give protection only to 
those upon whom the- loss insured 
against would inevitably fall but for 
the insurance, and’ to avoid taking 
risks for those whose lack of inter- 
est or whose contingent interest in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


é 


20 AmR 451, 


or is other than unconditional and sole owner- 
ship. Stipulations of this nature, although they 
have received uniformly a strict and technical con- 
struction,°+ have been held reasonable ‘and valid;% 
and a preach thereof will avoid the policy * ab 


the property might tend to encour- 
age carelessness or wrongdoing in 
its use or preservation. Phenix Ins. 
Co. v. Hilliard, 59 Fla. 590, 52 S 799, 
138 AmSR 171. (2) “The purpose of 
this provision is to prevent a party 
who holds an undivided, or contin- 
gent, but insurable, interest in prop- 
erty from appropriating to his own 
use the proceeds of a policy, taken 
upon the valuation of the entire and 
unconditional title, as if he were sole 
owner, and to remove from him the 
temptation to perpetrate fraud and 
crime; for, without this, a person 
might thus be enabled to exceed the 
measure of an actual indemnity. But 
where the entire loss, if the property 
is destroyed by fire, must fall upon 
the party insured, the reason and 
purpose of this provision does not 
seem to exist.” Groce v. Phenix Ins, 
Co., 94 Miss. 201, 206, 48 S 298, 22 
LRANS 732 [quot Imperial F. Ins. 
Co, v. Dunham, 117 Pa, 460, 475, 12 A 
658, 2 AMSR 686]. 

[b] A policy is not contrary to 
public policy because it provides that 
it shall be void if insured conceals 
or misrepresents any material fact or 
circumstance concerning the insur- 
ance or the subject thereof, or if his 
interest in the property is not truly 
stated, or if his interest is other than 
unconditional and sole ownership, or 
if the subject of insurance is a build- 
ing on ground not owned by him in 
fee. Ordway v. Chace, 57 N. J. Eg. 
478, 42 A 149. 

63. Ga.—Alberts v. Insurance Co. 
of North America, 117 Ga. 854, 45 SE 
282; Blackstock v. Jefferson Ins. 
Agency, 238 Ga. A. 642, 99 SHE 142; 
Springfield F. & M. Ins. Co. v. Chero 
Cola Bottling Co. 22 Ga, A. 503, 96 
SIX 332; Johnson v. Sun F, Ins. Co., 3 
Ga. A. 430, 60 SE 118. 

Ill.—Prussian Nat. Ins. Co. v. Em- 
pire Catering. Co., 113 Til. A. 67. 

Miss.—Bacot v. Phcenix Ins. Co., 96 
Miss. 223, 50 S 729,.35 LRANS 1226, 
AnnCasi912B. 262; Groce v. Phcenix 
Ins. Co., 94 Miss. 201, 48 S 298, 22 
LRANG 733 

Mo.—Overton v. American Cent. 
TASSCO se 1 9 aos mA ek 

N. Y.—Weed v. London, ete, F. 
Ins.,.Co., Lig No Ye. 106. o2° NUH 929: 
Matthie. v. Globe F. Ins. Co., 68 App. 
Div. 239, 74 NYS 177 [aff 174 NAY 
489, 67 NE 57.] 

N. C.—Roper y. National F. Ins. 
Co.,, 161 N.C. 151, 76 Si 869, 

Okl. —Globe, ete., ie Las. 
Creekore, 171 P 874. 

Pa,—Schiavoni v. Dubuque F. & M. 
Ins. Co., 48 Pa. Super. 252; Chaney 
Viet BACres BENS. 2@Osno 2 Pa. Super 

( 

Ss. C.—Scott v. Liverpool, ete ins. 
Coy WOLNS GC} 115, 86 SE 484, e 

Vt.—Wilson v. Commercial Union 
Assur. Co., 90 Vt. 105, 96 A 540 

W. Va. —"Tyree v. Virginia Pr “& M. 
Ins. Co., 55 W. Va. 68, 46 SE 706, 104 
AmSR ‘983, 66 LRA 657, 2 AnnCas 


30. 

{a] Construction of stipulation.— 
A policy covering household goods, 
furniture, wearing apparel, piano- 
forte, and ‘all articles usually used 
in housekeeping belonging to the as- 
sured or any member of his family,” 
did not insure a piano which insured 
held under a lease, and hence a stipu- 
lation as to sole ownership did not 
apply. Swift v. Teutonia Ins. Co., 28 
Pa. Super. 253. 
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§ 208] 


initio,** although insured had no knowledge of the 
conditions, or thought them immaterial.%¢ 
such conditions are contained in the policy, and there 
is no statement of the title or specific interest, an ac- 
ceptance of the policy amounts to a representation by 
insured that his title or interest is that stated in the 
condition, and if his title or interest is substantially 
different the insurance is avoided.®’ 
held, however, by some authorities that, where there 
is no written application and no inquiries are made, 
the mere acceptance of a policy providing that it 
shall be void if the interest of insured is other 
than that specified in the policy does not constitute 
a representation or warranty as to the nature of 
Misrepresentations or conceal- 
ment will invalidate a policy containing such pro- 
visions, although not made with knowledge of their 


insured’s title.68 
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Where 


It has been 


falsity or with intent to deceive,®® and although the 


{[b] In a policy covering either 
Yeal or personal property a provision 
avoiding it if the interest of insured 
was other than unconditional and 
sole ownership was held to apply to 
the personal property and not a 
building constituting real estate. 
Seott v. Liverpool, ete., Ins. Co., 102 
S. C. 115, 86 SE 484. 

{e] The phrase “interest of the 
insured,” in a policy providing it 
should be void if the interest of in- 
sured is other than unconditional 
ownership, or if the subject of insur- 
ance is a building on ground not 
owned by insured in fee simple, 
meant only interest of insured in 
property insured. Tebeau_ v.. Globe, 
ete., F. Ins. Co., 271 Mo. 626, 197 SW 
130, 2 ALR 1041. 

[dj] The .word “property,” in a 
fire insurance policy providing that it 
should be void “if the interest of the 
insured in the property be not truly 
stated’ means the property in fact 
protected by the policy. Tebeau _ v. 
Globe, etc., F. Ins. Co., 271 Mo. 626, 
197 SW 130, 2 ALR 1041. : 

fe] In Oregon a statute requires 
insurance companies to state in their 
policies that if the insured is not the 
sole and unconditional owner the 
policy shall be void unles otherwise 
agreed in an endorsement thereon, 
and noncompliance with such provi- 
sion of the statute invalidates the 
policy. Oatman v. Bankers’ Fire Re- 
lief Assoc., 66 Or. 388, 133 P_1188, 
134 P 1033; Finlon.v. National Union 
WF Ins. Co., 65 Or. 493, 132 P 712. 

64. Waller v. Northern Assur. Co., 
64 fowa 101, 19 NW 865; Weed v. 
Hondon, etce:, (Myiins.0.Cov, 116) IN.) LY. 
106, 22 NE 229; Matthie v. Globe 
F. Ins. Co., 68 App. Div. 239, 74 NYS 
177 [aff 174 N. Y. 489, 67 NE 57]. 

65. Hartford Ins. Co. v. Haas, 87 
Ky. 531, 9 SW 720, 10 Kyl 5738, 2 
LRA 64; Wyandotte Brewing Co. v. 
Hartford F. Ins. Co., 144 Mich. 440, 
108 NW 393, 115 AmSR 458, 6 LRANS 
852; Wierengo v. American F. Ins. 
Co., 98 Mich. 621, 57 NW_ 833. But 
see Miotke v. Milwaukee Mechanics’ 
Ins. Co., 113 Mich. 166, 71 NW 463 
(where insured was a foreigner un- 
able to write and speak English). 

66. Hartford Ins. Co. v. Haas, 87 
Ky. 531, 9 SW 720, 10 KyL 573, 2 
LRA. 64. 

67. U. S.—Syndicate Ins. Co. v. 
Bohn, 65 Fed. 165, 12 CCA 531, 27 LRA 
614: Waller v. Northern Assur. Co., 
10 Fed. 232, 2 McCrary 637. But see 
Manchester F. Assur. Co. v. Abrams, 
89 Fed. 932, 32 CCA 426 (acceptance 
of policy containing stipulation as to 


ownership is not a. representation 
that ownership is as stated in 
policy). 


Ala.—Pelican Ins. Co. v. Smith, 92 
Ala. 428, 9 S 327, 107 Ala. 313, 18 S 
105. i i 

Ark.—Pheenix Ins. Co. v. Public 
Parks Amusement Co., 63 Ark. 187, 


37_SW 959. 


Fla.—Scottish Union, etc., Ins. Co. 


v, Petty, 21 Fla. 399. 

Ga.—Orient Ins. Co. v, Williamson, 
98 Ga. 464, 25 SE 560. 

Iowa.—Waller’ vy. Northern Assur. 
Co., 64 Iowa 101, 19 NW 865. 

la.—-St. Landry Wholesale Mercan- 
tile Co. v. New Hampshire F. Ins. 
Co., 114 La, 146, 38 S 87, 3 AnnCas 
821; Adema v. Lafayette &. Ins. Co., 
36 La. Ann. 660. 

Md.—Baltimore F. 
Loney, 20 Md. 20. 

Mich.—Wyandotte Brewing Co. v. 
Hartford F,..Ins. Co., 144 Mich. 440, 
108° NW 393, 115 AmSR 458, 6 LRANS 
852 [dist Hall v. Niagara F. Ins. Co., 
$3 Mich. 184, 538 NW 1727, 32 AmSR 
497, 18 LRA 1385; Hoose v. Prescott 
Ins. Co., 84 Mich. 309, 47 NW 587, 11 
LRA 340 (in both of which cases the 
facts showed knowledge of insurer 
as to the title)]; Wierengo v. Ameri- 
can F. Ins. Co., 98 Mich. 621, 57 NW 
833. 

Minn.—Parson y. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 Ann 
Cas 1144, 

Mo.—Mers vy. Franklin Ins. Co., 68 
Mo. 127; Terminal Ice, etc., Co. v. 
American F. Ins. Co., 196 Mo. A. 241, 
194 SW 722; Hubbard v. North Brit- 
ish, ete., Ins. Co., 57 Mo. A. 1; Grigs- 
by v. German Ins. Co., 40 Mo. A. 276. 

N. Y.—Lasher v. St. Joseph F. & 
M.* Ins:-Co:, 86 N, Y. 423-faff 9 NY 
WklyDig 457]; Birmingham vy. Em- 
pire Ins. Co., 42 Barb. 457; Smith v. 
Empire Ins. Co., 25 Barb. 497. 

N. C.—Lancaster v. Southern Ins. 
Co., 153 N.C. 285, 69 SE 214, 138 
AmSR 665. 

Pa. — Pennsylvania Ins. 
Gottsman, 48 Pa. 151. 

Tex.—Aetna Ins. Co. v. Holcomb, 89 
Tex. 404, 34 SW 915; Crescent Ins. 
Co. v. Camp, 64 Tex, 521. 

Va.—Westchester F. Ins. Co. v. 
Ocean View Pleasure Pier Co., 106 Va. 
633, 638, 56 SE 584 [overr in effect 
Union Assur. Soc. v. Nalls, 101 Va. 
613, 44 SE 896, 99 AmSR 923, in so 
far as it asserts a contrary doctrine, 
and quot Cyc]. 

Wis.—Hinman vy. Hartford F. Ins. 
Co., 36 Wis. 159. 


Ing... Cow) Ve 


Coy VN 


N. B.—Ross v. Citizens’ Ins. Co., 
19 N. B. 126. 

68. Ill—Western Assur. Co. v. 
Mason, 5 Ill. A, 141. 

Ind.—Glens Falls Ins. Co. v 


Michael, 167 Ind. 659, 74 NE 964, 79 
NE 905, 8 LRANS 708. 

Nebr.—Seal v. Farmers’, etc., Ins. 
Co., 59 Nebr. 253, 80 NW 807; Slo- 
bodisky v. Phenix Ins. Co., 53 Nebr. 
816,74 NW 270; Milwaukee Mechan- 
ics’ F.. Ins;y Co. v.. Fuller, 53 Nebr. 
815, 74 NW 273; Phoenix Ins. Co. v. 
Fuller, 53 Nebr. 811, 74 NW 269, 68 
AmSR 637, 40 LRA 408; German Ins., 
etc., Inst. v. Kline, 44 Nebr. 395, 62 
NW 857. 

Wash.—Gregorson v, Phenix Ins. 
Co., 98° Wash. 639, 170 P 331, LRA 
1918C 521; Dooly v. Hanover F. Ins. 
Co., 16 Wash. 155, 47 P 507, 58 AmSR 
26. 
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condition of the title did not inerease the risk.7® 
But it has been held in some jurisdictions that a 
policy will not be avoided by false statements made 
without knowledge of their falsity,7! and in others 
that a concealment as to matters in respect to which 
no inquiries are made will not avoid the policy in 
the absence of a fraudulent intent, notwithstanding 
such provisions in the policy.”? 
tions the statutes make a fraudulent intent or an 
increase of the risk essential to a forfeiture”? and 
such statutes are constitutional.’ 
courts have refused to regard conditions requiring 
sole and unconditional ownership as warranties in 
presenti, construing them with reference to the 
future only,’® the better view is to regard them as 
relating to ownership at the time the policy is is- 
sued.”° ‘The provisions are applicable to personalty 


In some jurisdic- 


While some 


See Gainer v. Anchor F. & M. 
Ins. .Co., 6 Alta. L. 95, 18 DomLR 206, 
24 WestLR 656, 4 WestWkly 900 
[allowing app 9 DomLR 673] (to the 
same effect). 

69. U. is.—Rochester German Ins. 
Co. v. Schmidt, 162 Fed. 447, 39 CCA 
333 [rev 151 Fed. 681]. 

Colo.—Fireman’s Fund Ins. Co. v. 
Barker, 6 Colo. A. 535, 41 P 512. 

Ind.—Geiss v. Franklin Ins. Co., 
a Ind. 172, 24 NE 99, 18 AmSR 

La.—Adema v. Lafayette F, Ins. 
Co.. 36 La. Ann. 660. 

Mass.—-Wilbur v. Bowditch Mut. F. 
Ins, Co., 10 Cush. 446. 

Mo.—Holloway v. Dvwelling-House 
Ins. Co., 48 Mo. A. 1. 

Tenn.—Catron vy. 
Co., 6 Humphr. 176. 

Que,—Cie. d’Assurance Mutuelle vy. 
Le May, 12 Que. Super. 232. 

70. Rochester German Ins. Co. v. 
Schmidt, 162 Fed. 447, 89 CCA 333 
[rev 151 Fed. 681]. 

71. Camden F. Ins. Assoc. v. Bo- 
mar, (Tex. Civ. A.) 176 SW 156; Un- 
derwriters’ Fire Assoc. v. Palmer, 32 
Tex. Civ. A. 447, 74 SW 603. 

72. Dooly v. Hanover F. Ins. Go., 
16 Wash. 155, 47 P 507, 58 AmSR 26. 

[a] In Kentucky (1) the rule as 
stated in the text has been followed. 
Germania F. Ins. Co. v. Nickell, 178 
Ky. 1, 198 SW 5384; Niagara F. Ins. 
Co. vy. Layne, 162 Ky. 665, 172 SW 
1090; Hartford F. Ins. Co. v. McClain, 
85 SW 699, 27 KyL 461; Firemen’s 
Fund Ins. Co. v. Meschendorf, 14 KyL 
Vol. sSee. Hartford’ By ins: oCominn 
Haas, 8 KyL 610 (false swearing as 
to extent of intent will not avoid 
policy in absence of intent to de- 
fraud). (2) But it has been held 
that, where the policy provides that 
it shall be void if the interest of 
insured is not truly stated therein, 
a statement in the policy that in- 
sured was the owner of property, if 
untrue, will avoid the policy, however 
honestly made. Wilson v. Germania 
F. Ins. Co., 140 Ky. 642, 131 SW 785. 

73. Bellatty v. Thomaston Mut. F. 
Ins. Co., 61 Me. 414; Emery v. Pis- 
cataque F. & M. Ins. Co., 52 Me. 
322; Doyle v. American F, Ins. Co., 
181 Mass. 139, 68 NE 394; McCarty 
v. Imperial Ins. Co., 126 N. C. 820, 
36 SE 284; Robbins v. Milwaukee Me- 
ae ins. Co., 102 Wash. 539, 173 

ot. 

74. Continental F. Ins. Co. v. 
Whitaker, 112 Tenn. 151, 79 SW 119, 
105 AmSR 916, 64 LRA 451. 

75. Hall v. Niagara F. Ins. Co., 93 
Mich. 184, 53 NW 727, 32 AmSR 497, 
18 LRA 135; Hoose v. Prescott Ins. 
47 84 Mich. 309, 47 NW 587, 11 LRA 

76. Del.—Downs v. German Alli- 
ones Ins, Co., 22) Del, 166, 67 A 

Minn.—Parsons v. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 Ann 
Cas 1144, 

Miss.—Rosenstock v. 


Tennessee Ins. 


Mississippi 


172 [260.5] 


and realty alike,77 except when the term ‘‘fee’’ or 
applicable to real estate alone, is 
In ease of conflict between such clauses in 
the printed part of the policy and provisions spe- 
cially inserted, the former must yield to those spe- 


“‘fee simple,’’ 


used.’§ 


cifically embodied.79 


[§ 209] b. Compliance with Conditions—(1) Na- 
ture of Title or Interest in General. 
only stipulation of the policy is that insured must 
be the ‘‘owner’’ of the property, or that the prop- 
erty be ‘‘his,’’ ®° the courts have not regarded this 
statement as importing a warranty that insured is 
seized unconditionally in fee to the exclusion of all 
persons, but if, in common parlance, the property 
might be spoken of as ‘‘his’’ and he has an insur- 
able interest not’ overinsured, the policy is not for- 


rene Ins. €o., 82 Miss. 674, 35 S 

N, Y.—Southern Cotton Oil Co. v. 
Prudential Fire Assoc., 78 Hun 38738, 
29 NYS 128. 


Pa.—Collins vy. London Assur. 
Corp., 165 Pa. 298, 30 A 924, 
Tex.—Insurance Co. of North 


America v. O’Bannon, 109 Tex. 281, 
206 SW 814, 1 ALR 1407 [aff (Civ. 
A.) 170 SW 1055]; Fidelity-Phoenix 


FE. Ins.; Co. *v. O’Bannon;, (Civ. A.) 
178 SW 731. 
77. Girard F, & M. Ins. Co. v, He- 


bard, 95 Pa. 45. 

78. German Ins. Co. vy. Miller, 39 
Te Aw 6833 Butler-tv. Standard Ek. 
Ins, Co., 4 Ont. A:1391. 

79. Dresser v. United Firemen’s 
Ins, Co., 45 Hun 298 [aff.'122 N. Y. 
642 mem, 25 NE 956 memj; Grandin 
v. Rochester German Ins. Co., 107 
Pa. 26. 

[a] Policy issued expressly to 
other than owner.—-The printed con- 
dition in, the policy which requires 
that insured be the sole and uncon- 
ditional owner of insured property is 
controlled by the written portion of 
the policy which shows its issuance 
to insured as contractor for the erec- 
tion of a building on property owned 


by another. Sullivan v. Spring Gar- 
den Ins. Co., 34 App. Div. 128, 54 
NYS 629. 

80. U. S.—Manchester F. Assur. 


re v. Abrams, 89 Fed. 932, 32 CCA 
426. 


Ga.—Southern Ins., etc. Co. v. 
Lewis, 42 Ga. 587. 
Mass.— Curry v. Commonwealth 


ing.sCo., 10) Pick 535, 20, AmD" 547. 

N. Y.—Rohrbach v. Germania F. 
Inss7Co!, 62 Ni Y¥1'47320 AmR 461); 
Niblo v. North American F. Ins. Co., 
oN. y.'Super. 551, 

Alta.—Gainer v. Anchor F. & M. 
Ins. Co., 6 Alta, L. 95, 183 DomLR 206, 
24 WestLR 656, 4 WestWkly 900. 

Ont.—Hopkins vy. Provincial Ins. 
Co., 18 U. C. C. P. 74; Sauvey v. Iso- 
lated Risk, etc., F. Ins. Co., 44 U. C. 
Q. B. 523; Sinclair v. Canadian Mut. 
Bins .Coin40) UitCH@y B206. 

81. Conn.—Hough v. City F. Ins. 
Co., 29 Conn. 10, 76 AmD 581. 

Ill.—Andes Ins. Co. v. Fish, 71 Ill. 
620; Rockford Ins. Co. v. Nelson, 65 
Til. 415. 

Iowa.—Lamb v. Council Bluffs Ins. 
Co., 70 Iowa 238, 30 NW 497. 

Mass.—Allen v. Charlestown Mut. 
F. Ins: Co., 5 Gray 384; Curry v. 
Commonwealth Ins. Co., 10 Pick. 535, 
£0 AmD 547. 

Mich.—Convis vy. Citizens’ Mut. F. 
Ins. Co., 127 Mich. 616, 86 NW 994; 
Knopp v. Hartford Nat. F. Ins. Co., 
101 Mich. 359, 59 NW 658. 

Minn,.—Newman vy. Springfield F. & 
M. Ins. Co., 17 Minn. 123. 

Miss.—Liverpool, etce., 
McGuire, 52 Miss. 227. 

Nebr.—Farmers’, ete., Ins. Co. v. 
Mickel, 72 Nebr. 122, 100 NW 130, 9 
AnnCas 992. 

N. H.—Clapp v. Union Mut. F. Ins. 
Cos, 27. NY HV143: 


Ins, Co. v. 
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feitable because his interest is not entire.** 
under a policy providing that the title of insured 
must not be other than unconditional and sole own- 
ership, the fact that insured has an insurable inter- 
est exceeding in value the amount of the policy 


[$§ 208-209 


But 


will not prevent a forfeiture,®? although a contrary 


When the 


on the policy.** 


dition.®* 


N. J.—Franklin F. Ins. Co. v. Mar- 
tin, 40 N. J. G. 568,529 AmR) 271. 

N. Y.—Dakin v. Liverpool, etce., Ins. 
Co., 77 N. Y. 600 mem; McCulloch v. 
Norwood, 58 N. Y. 562; Dohn v. 
Farmers’ Joint-Stock ins. Co., 5 Lans. 
275; Lawrence v. St. Mark’s F. Ins. 
Co., 43 Barb. 479; Chase v. Hamilton 
Mut. Ins. Co., 22 Barb. 257 [rev on 
other grounds 20 N. Y. 52]; Bicknell 
v. Lancaster City, ete., F. Ins. Co., 1 
Thomps. & C. 215 [aff 58 N. Y. 677]; 


Irving v. Excelsior F. Ins, Co., 14 
N. Y. Super. 507. 
Tex.—Hast Texas F. Ins. Co. v. 


Dychnes,, 56 “lex. 565. 
Wis.—Pavey v. American Ins. Co., 
56 Wis. 221, 18 NW 925. ‘ 
Alta.—Gainer v, Anchor F. & M. 
Ins? Co.” 6 ‘Alta i.95. 13 DombLR 
206, 24 WestLR 656, 4 WestWkly 
90 [rev 9 DomLR 673]. 
Ont.—Stillman y. Agricultural Ins. 
Co., 16 Ont. 145; Gill v. Canada F. 
& M. Ins. Co., 1 Ont. 341. 
82. Cal.—McCormick v. Springfield 
RR & M, Ins: Co... 66) Cale 361, 5 6h. 
Ill.— Prussian Nat. Ins. Co. v. Em- 
pire Catering Co., 113 Ill. A. 67. 
Iowa.—Henning v. Western Assur’ 
Co., 77 Iowa 319, 42 NW 308. 
La.—Allen v. Sun Mut. Ins, Co., 2 
McG. 122. 


Md.—Farmville Ins., etc, Co. v. 
Butler, 55 Md. 233. ‘ 
Mich.—Clay F. & M. Ins. Co, v. 


Huron Salt, ete., Mfg. Co., 31 Mich. 
346. 

Wis. —Gettelman v. Commercial 
Union Assur. Co., 97 Wis. 237, 72 NW 
627. 

{a] The expression “full owner- 
ship” in a stipulation in an insurance 
policy that “whenever the insured 
does not enjoy the full ownership of 
the property insured he is required 
to disclose to the company the na- 
ture of his insurable interest,” signi- 
fies full and entire title to the ex- 


clusion of all adverse interest. Allen 
v. Sun Mut. Ins, Co., 2 McG. (a.) 
122. 

838. Hartford F. Ins. Co. v. Mc- 


Clain, 85 SW 699, 701, 27 KyL 461. 

“If the insured has pecuniary in- 
terest in the thing insured, equal or 
greater than the insurance, it cannot 
be material to the risk that some- 
body else has some interest in the 
property, or that the assured does 
not own the absolute and uncondi- 
tional title.” Hartford F. Ins. Co. 
v. McClain, supra. 

84. Rochester German Ins. Co. v. 
Schmidt, 162 Fed. 447, 89 CCA 333 
[rev 151 Fed. 681]; Bacot v. Phoenix 
Ins: Col; 96 8Miss.223. 50) S729, 25 
LRANS 1226, AnnCas1912B 262; 
Johnson vy. Williamsburgh City F. 
Ins. Co., (Mo. A.) 205 SW 226. And 
see cases infra this note. 

[a] The term contemplates bene- 
ficial and practical ownership.—Bacot 
v. Phoenix Ins. Co., 96 Miss. 223, 50 
S 729, 25 LRANS 1226, AnnCas1912B 
262; Groce v. Phoenix Ins. Co., 94 
Miss. 201, 48 S 298, 22 LRANS 732; 
Liverpool, etc., Ins. Co. v. McQuire, 


rule has been asserted in some jurisdictions in which 
the statute declares that misrepresentations, unless 
material or fraudulent, shall not prevent recovery 


The ownership of insured is sole 


and unconditional when no other person has any in- 
terest in the property as owner, and the quality 
of the estate is not limited or affected by any con- 
In other words the interest of insured 
must be completely vested, and of such a 
that he alone will sustain the entire loss if the 


nature 


52 Miss. 227. 

[b] The words are descriptive not 
of the legal title, but only of what 
interest insured possesses, and if 
that is insurable, although less than 
a fee, and does not rest upon a con- 
dition and is not held jointly or in 
common, the condition is not broken. 
Manhattan F. Ins. Co. v. Weill, 28 
Gratt. (69 Va.) 389, 26 AmR 364. 

{c] Mflustrations of sole and un- 
conditional ownership. — (1) An 
agreement between insured and a 
third person that in case one third of 
the amount realized upon a Sale of the 
insured property should be more than 
sufficient to reimburse him for his 
outlay and expenses, the residue of 
that third should go to such third 
person, does not prevent insured 
from being the sole and uncondi- 
tional owner of the property. Man- 
chester Ff. Assur. Co. v. Abrams, 89 
Fed. 932, 32 CCA 426. (2) The fact 
that a decree of divorce granted to 
insured’s wife awarded her tempo- 
rary possession of his property, sub- 
ject to being required to vacate it 
upon remarriage or subsequent order 
of the court, did not divest insured of 
his sole and unconditional owner- 
ship. Hix .v. Sun Ins. Co., 94° Ark. 
485, 127 SW 737, 140 AmSR 138. (8) 
Where insured was individually the 
owner of the property, subject only 
to her right and duty as executrix 
to hold temporary possession for the 
purpose of administration of her de- 
ceased husband’s estate, she had the 
only insurable interest, and the va- 
lidity of the policy was not affected 
by a provision therein that it should 
be void “if the interést of insured be 
other than unconditional and sole 
ownership.” Raulet v. Northwestern 
Nat. Ins. Co.,; 15% Cal, 213,107 P 292. 
(4) A husband ‘is the sole and uncon- 
ditional owner of property conveyed 
to him by _an acknowledged and un- 
recorded deed from his wife not- 
withstanding the statute declares 
such deed to be invalid as to third 
persons; the term “third person” in- 
cludes only a person in a position 
to be prejudiced by the secret con- 


veyance. Groce v. Phcenix Ins. Co., 
94 Miss. 201, 48 S 298, 22 LRANS 
732. (5) The fact that insured had 


previously conveyed the property in 
trust for himself to defraud credi- 
tors, and that it had afterward been 
reconveyed to him by the trustee, 
did not affect his title, so as to pre- 
vent him from recovering on the 
policy. Insurance Co. of Tennessee vy. 
Waller, 116 Tenn. 1, 95 SW 811, 115 
AmSR 763, 7 AnnCas 1678. (6) Other 
instances. Franklin Ins. Co. vy. Feist, 
31 Ind. A. 390, 68 NE 188; Caraher 
v. Royal Ins. Co., 68 Hun 82, 17 NYS 
858 [aff 136 N. Y. 645 mem, 32 NE 
1015 mem]; Bush v. Hartford F. Ins. 
Co., 222 Pa. 419, 71 A 916; O’Neill -v. 
Ottawa Agricultural Ins. Co., 30 U. c. 
(Oy 2a aa 

[ad] A deed without consideration, 
prepared without the knowledge of 
the grantee and to have effect on 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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property is destroyed.®> If insured has, under claim 
of right, the exclusive use and enjoyment of the 
entire estate in the property, without assertion of 
adverse title by another, his interest is properly de- 
scribed as sole and unconditional ownership,*® al- 
though his title may be defective.87 So a husband 
in a bone fide possession of personalty under a parol 
gift from his wife may take insurance thereon as 
sole and unconditional owner, although the gift is 
invalid because not in writing.8® And since a con- 
veyance in fraud of the grantor’s creditors is valid 
as between the parties, the grantee’s interest is sole 
and unconditional.®® And the same rule applies to 
a grantee holding under a parol conveyance, since 
the statute of frauds can be invoked only by the 
parties to the transaction.2° But neither naked 
possession nor claim under a sale void for want of 
jurisdiction confers absolute and unconditional own- 
ership within the meaning of an insurance policy.®* 
A substantial outstanding right, although not suffi- 
cient to destroy the insurable interest, may prevent 
one in possession from being the sole and uncon- 
ditional owner.*? But it has been held that insured 
may be sole and unconditional owner, although his 
title is subject to a partial reversionery interest.®? 
The words ‘‘owned in fee simple,’’ ‘‘title in fee 
simple,’’ ‘‘absolute title,’’ or ‘‘absolute title in fee 
simple,’’ refer not to the nature of the title, 
whether legal or equitable, but to the nature of the 
ownership; they do not import that insured can 
show an indefeasible title, free from defects and 
good against all persons, or even a valid legal title 
at all,°* and an outstanding naked legal title, or de- 
condition, does* not affect insured’s 
sole and unconditional ownership. 
Franklin Ins. Co. v. Feist, 31 Ind. A. 
399, 68 NE 188. 
85. Phenix Ins. Co. v. Hilliard, 59 
Fla. 590, 52 S 799, 138 AmSR 171; 
’ Hartford F. Ins. Co. v. Keating, 86 
Ma. 130, 38 A 29, 63 AmSR 499; Cos-' 
mopolitan F. Ins. Co. v. Moon, 33 Okl. 
445, 126P 756; Des Moines Ins. Co. v. 
Moon, 33 OKl. 4387, 126 P 753. 93. 


s6. Atlas F. Ins. Co. v. Malone, 99 
Ark. 428, 138 SW 962, AnnCas1913B 


LRA 319. 


91, 
92. 


94. 
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90. Cowell v. Phoenix Ins. Co., 126 
N. C. 684, 36 SE 184. 
Frauds, Statute of [20 Cyc 306]. 
Porter vy. Adtna Ins. Co., 19 F. 
Cas. No. 11,286, 2 Flipp. 100. 
Southwick v. Atlantic F. & M. 
Ins. Co., 1383 Mass. 457. 

Williams v. Buffalo German 
Tnsy (Cos sii~sred. 63. 
See cases infra note 95, 
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fects in the title or title deeds of insured, if he claims 
under a deed or other evidence of title purporting 
to invest him with an estate in fee simple, do not 
constitute a breach or avoid the insurance where 
the policy is conditioned on any of these state- 
ments.°® Where a policy is conditioned to be void 
if the title is not absolute, the question is, first, 
whether insured kad an insurable interest in the 
property, and second, whether, if the property were 
destroyed, the entire loss would fall on him.®* And 
it has been held that an absolute interest is one 
which is so completely vested in insured that he 
can by no contingency be deprived of it without 
his consent.°7 Where the approval of the court 
is required to-render a deed from a wife to her hus- 
band valid, a deed without such approval does not 
give the husband an unconditional fee simple title 
within the meaning of a policy.°8 A policy con- 
ditioned to be void if the interest of insured was 
or should be ‘‘other or less than a perfect legal and 
equitable title’? was held not to be avoided by an 
incorrect description in the deed to insured, subse- 
quently corrected by a quitclaim deed from his 
grantor.°? 

[§ 210] (2) Equitable Title If insured pos- 
sesses the equitable title to the premises, the fact 
that the naked legal title is outstanding, which he 
has a right to compel to be transferred, will not 
amount to a breach of a condition that he igs the 
owner, that his interest is absolute, or that his title 
is not other than sole and unconditional owner- 
ship. So one in possession of land under a parol 
gift is the absolute owner in fee simple within a 


732; Steinmeyer v. Steinmeyer, 64 S.) Ins. Co., 18 Vt. 305. 
C. 418, 42 SE 184, 92 AmSR 809, 59 Va. 


Haden vy. Farmers’, etc., Fire 
Assoc., 80 Va. 683. 

{a] Illustration. — A _ condition 
that policy shall be void unless in- 
sured have the “absolute fee” is not 
broken because insured has only a 
defeasible fee. ‘Kentucky Mut. Ins. 
Co. v. Harrison, 7 Kyl 43. 

[b] Possession under a deed and 
claim of the fee raise a presumption 
of ownership in’ fee simple. Win- 
nesheik Ins. Co. v. Schueller, 60 Ill. 


See generally 


210; Enyeart v. Farmers F. Ins. Co., 
65 Pa. Super. 425. 

[a] Diustration.—Insured was the 
substantial owner, where he was in 
undisputed possession, claiming to be 
the sole owner under a warranty 
deed, although the deed recited an 
outstanding interest in a minor heir, 
conveyance to insured of which gran- 
tors covenanted to obtain on her 
reaching her majority. Atlas F. Ins. 
Co. v. Malone, 99 Ark. 428, 138 SW 
962, AnnCas1913B 210. 

{b] Adverse possession.—A  per- 
son in visible, open, notorious, and 
exclusive possession for twenty-five 
years under a claim of ownership 
without interference or assertion of 
ownership by the owners-of the 
legal title is the sole and uncondi- 
tional owner within the meaning of 
the policy. Enyeart v. Farmers F. 
Ins. Co., 65 Pa. Super. 425. 

87. Miller v. Alliance Ins. Co., 7 
Fed. 649, 19 Blatchf. 308; American 
Basket Co. v. Farmville Ins. Co., 1 
F. Cas. No. 290, 3 Hughes 251; Travis 
v.. Continental Ins. Co., 47 Mo. A. 
482: Livingstone v. Boston Ins. Co., 
255 Pa. 1, 99 A 212; Lebanon Mut. 
Ins. Co. v. Erb, 112 Pa.,149, 4 A’8; 
Watertown F. Ins. Co. v. Simons, 96 

* Pa. 520. 

88. Davis v. lowa State Ins. Co., 67 
Towa 494, 25 NW 745; Collins v. St. 
Paul F. & M. Ins. Co., 44 Minn. 440, 
46 NW 906; Burson v. Philadelphia 
Fire Assoc., 186 Pa. 282, 20 A 401, 
0 AmSR 919. : 

: 89. Phceenix Ins. Co. v. Mitchell, 
67 Ill. 43; Groce v. Phoenix Ins. Co., 
94 Miss. 201, 48 S 298, 22 LRANS 


“What is meant, then, by the words 
absolute fee-simple title in this con- 
nection? It can only mean that the 
assured did not have a limited inter- 
est in the property, but that they 
claimed and held under a deed of 
conveyance, or other evidence of title, 
purporting to invest them with an es- 
tate in fee-simple. It can only mean 
that the assured held under a paper 
title conferring upon them this sort 
of estate as contradistinguished from 
any limited and inferior one.” Phenix 
Ins. Co. v. Bowdre, 67 Miss. 620, 635, 
7S 596, 19 AmSR 326. 

[a] The words “absolute fee-sim- 
ple title’ means that insured does not 
have a limited interest in the prop- 
erty, but that he claims and holds 
under a deed of conveyance or other 
evidence of title purporting to in- 
vest him with an estate in fee sim- 
ple. New Haven Security Ins. Co. 
v. Kuhn, 207 Ill. 166, 69 NE 822. 

[b] When the condition was to 
apply if insured possessed an estate 
less than “fee-simple,” it was held 
to refer to an estate Jess in quan- 
tity or duration and not to one less 
in quality or nature. Swift v. Ver- 
mont Mut, F. Ins. Co., 18 Vt. 305. 

95. Ala.—Capital City Ins. Co. v. 
Caldwell, 95 Ala. 77, 10 S 355. 

T1l.—Winnesheik Ins. Co. v. Schuel- 
ler, 60 Ill. 465. 

Ky.—Kentucky Mut. 
Harrison, 7 KyL 43. 

Miss.—Phenix Ins. Co. v. Bowdre, 
67 Miss. 620, 7 S 596, 19 AmSR 326. 

Mo.—Gaylord v. Lamar F. Ins. Co., 
40 Mo. 13, 93 AmD 289, 

Vt.—Swift v. Vermont Mut. F. 


ins. CoO... Vv: 


465. 

{c] One holding by adverse pos- 
session is an owner in fee simple. 
Pheenix Ins. Co. v., Whiteleather, 34 
Tll. A. 60. 

96. Elliott v. Ashland Mut. F. Ins. 
vay 117 Pa. 548, 12 A 676, 2 AmSR 

97. ~Hough +v., City“. sins: Co.,, 29 
Conn. 10, 76 AmD 581. 

98. American Ins. Co. v. Bagley, 
6 Ga. A. 736, 65 SE 787. 

99. Diehlman y. Dwelling-House 
Ins. Co., 78 Mich. 141, 48 NW 1045. 

1. Purchaser in contract of sale 
see infra § 212. 

a. U. S.—American Basket Co. v. 
Farmville Ins. Co., 1 F. Cas. No. 290, 
3 Hughes 251. But see Murphrey v. 
Old Dominion” in's.).Co., 17 (Gas: 
No. 9,945 (where beneficiaries of a 
trust estate represent themselves to 
be absolute owners, and representa- 
tion is made a warranty, policy is 
void). 

Ala, — Exchange Underwriters’ 
Agency vy. Bates, 195 Ala. 161, 69 S$ 
956. 

Ark.—Arkansas Ins. Co. v. Mec- 
Manus, 86 Ark. 115, 110 SW 797. 

Cal.—McCollough v. Home _ Ins. 
Co., 155 Cal, 659, 102 P’814, 18 AnnCas 
862. 

Colo.—Connecticut F. Ins. Co. v. 
Colorado Leasing, ete., Co., 50 Colo. 
424, 116 P 154, AnnCas1912C 597, 


D. C.—Mallery v. Frye, 21 App. 
105. 

Fla.—Phenix Ins. Co. v. Hilliard, 
59 Hia., 590,52 S. 299,- 128° Ams 


di 
Ida.—Allen v. Phoenix Assur. Co., 
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policy declaring that it shall be void if the building 
be on land not owned by insured in fee simple,’ 
although other authorities have held that the title 
of such donee does not satisfy a provision of the 
policy requiring insured to be the unconditional 
owner ‘‘by a title in fee simple.’’+ 
of a deed when insured is the real owner, although 
the record title rests in another, will not affect his 
right to recover,® unless the policy expressly pro- — 
vides that it shall be void if the title is not evi- 
Thus possession under claim of 
right and color of title for a longer period than 
the statute of limitations constitutes the occupant 
the owner in fee of the premises.’ 

Business Carried on in Name of 
Actual ownership satisfying the condi- 
tion requiring sole and unconditional ownership is 


denced by deed.® 


[§ 211] 
Another. 


(3) 


12 Ida 653, 88 P 245, 8 LRANS 903, 
10 AnnCas 328- 

Iowa.—McCoy v. iowa State Ins. 
Co., 107 Iowa 80, 77 NW 529; Mat- 
tocks v. Des Moines Ins. Co., 74 
Iowa 233, 37 NW 174; Lamb v. Coun- 
cil Bluffs Ins. Co., 70 Iowa 238, 30 
NW 497. 

Kan.—Hankins vy. Williamsburgh 
City F. Ins. Co., 96 Kan.-706, 708,-153 
P 491, LRA1i918E 373, AnnCas1918C 
135 [quot Cye]. 

La.—Murrell v. National F. Ins. 
Co., 4 La. A. (Orieans) 258. 

Me.—Cummings vy. Dirigo Mut. F. 
Ins. Co., 112 Me. 379, 52 A 298. 

Mich.—Maas vy. Anchor F. Ins. Co., 
148 Mich. 432, 111 NW 1044; Hall v. 
Niagara EF. Ins. Co., 98 Mich. 184, 53 
IN ciseos AInSke! 497. 18) RA 
135; Dupreau v. Hibernia Ins. Co., 76 
Mich. 615, 43, NW. 585,.:5 LRA, 671; 
Guest v. New Hampshire F. Ins. Co., 
66 Mich. 98, 33 NW 31; Farmers’ Mut. 
ie ea Co. v. Fogelman, 35 Mich. 
481. 

Minn.—Newman y. Springfield F. & 
Wi ins? Co, 17 Minn, 123. 

Miss.—Groce y. Phcenix Ins, Co., 94 
Miss. 201, 48 S 298, 22 LRANS 732; 
Phenix Ins. Co. v. Bowdre, 67 Miss. 
620, 7 S 596, 19 AmR 326. 

Mo.—Gaylord v. Lamar F‘. Ins. Co., 
40 Mo. 13, 93 AmD 289; Brown v. 
Providence-Washington Ins. Co., (A.) 
195 SW 65; Brown v. Connecticut F. 
Ins. Co., 197 Mo. A. 317, 195 SW 62; 
Turner v. Home Ins. Co., 195 Mo. A. 
138, 189 SW 626; Lingenfelter v. 
Pheenix Ins. Co., 19 Mo. A. 252. 

N, J.—Martin v. State Ins. Co., 44 
N. J. L. 485, 43 AmR 397. 

N. Y.—Pelton v. Westchester F. 
Ins. Co., 77 N. Y. 605; Dohn vy. Farm- 
ers’ Joint-Stock Ins. Co., 5 Lans. 275; 
Acer v. Merchants’ Ins. Co., 57 Barb. 
68; Chase v. Hamilton Mut. Ins. Co., 
22 Barb. 527 [rev on other grounds 20 
N. Y. 52]; Shotwell v. Jefferson Ins. 
Co., 18 N. Y. Super. 247;. Brown v. 
German American Ins, Co., 10 NYSt 
412; Aitna EF. Ins. Co. v.. Tyler,” 16 
Wend. 385, 30 AmD 90 [aff 12 Wend. 


507]. 

N. C.—Modlin v. Atlantic F. Ins. 
Cos 151'N. C. 335, 65 SE 605; 

Pa.—Livingstone vy. Boston Ins. 
Co., 255 Pa. 1, 99 A 212; Watertown 
eo ins: Cov-yv. Simons; 96. Pa. 520; 
Millville Mut. F. Ins. Co, v. Wilgus, 
Comba LOT. 

S. D.—Farmers’ State Bank v. Tri- 
State Mut. Grain Dealers’ F. Ins. Co., 
STO 398, A LOLIN WW 1688. 

Tenn.—Insurance Co. of Tennessee 
Vv. Waller, -116 ‘Tenn. 1,795. SW. S811, 
LUSeAM SE. (Oo; ANN OAs 6 whoo. 
Oe aa F. Ins. Co. v. Crocket, 7 Lea 

Tex.—Merchants’, ete., Fire Under- 
writers v. Williams, (Civ. A.) 181 SW 
859; Phoenix Assur. Co. v. Deaven- 
port, 16 Tex. Civ. A. 283, 41 SW 399; 
Hanover F. Ins. Co. v. Shrader, 11 
ig Civ. A. 255, 31 SW 1100, 32 SW 

Va.—Manhattan F. 


Ins. Comey: 
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The absence 
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not interfered with by the fact that insured has car- 
ried on his business in the name of another for pur- 
poses of strengthening his credit or otherwise.* So 
a person doing business in a firm or corporate name 
may take out insurance in that name without violat- 
ing a provision that the policy shall be void if 
insured conceal or misrepresent any material fact 
or if his interest be not truly stated,? although 
there is authority to the contrary where the repre- 
sentation as to title was made a warranty.’¢ 

(4) Purchaser in Contract of Sale. 
purchaser of realty under a valid executory con- 
tract to purchase may properly represent himself 


A 


as the owner of the property;14 and it is the gen- 


Weill, 28 Gratt. (69 Va.) 389, 26 AmR 
364, 


3. Maas v. Anchor F. Ins. Co., 148 
Mich. 432, 111 NW 1044. 

4. Wineland v. New Haven Secur- 
ity Ins. Co., 53 Md. 276. 

5. Ala.—Capital City Ins. 
Caldwell, 95 Ala. 77, 10 S 355. 

Iowa.—Mattocks v. Des Moines Ins. 
Co., 74 Iowa 233, 37 NW 174. 

Mich. — Diehlman Vv. Dwelling- 
House Ins, Co., 78 Mich. 141, 43 NW 
1045 (where the deed held by insured 
at the time of the fire contained a 
total misdescription), 

Wash.—Dooly v. Hanover F. Ins. 
Co., 16 Wash. 155, 47 P 507, 58 AmMSR 
26. 


COsmmay a 


Wis.—Davis v. Pioneer. Furniture 
Co., 102 Wis. 394, 78 NW_ 596. 

6. Merchants’, ete. Fire Under- 
writers v. Williams, (Tex. Civ. A.) 
181 SW 859, 

7. Lockwood vy. Middlesex Mut. 
Assur, Co., 47 Conn. 553; Hoffecker 
v. New Castle County Mut. Ins. Co., 
10 Del. 101; Phcenix Ins. Co. v. White- 
ieather, 34 Ill. A. 60. 

[a] An outstanding legal title in 
the mortgagor barred by the statute 
of limitations does not invalidate in- 
sured’s title. Lockwood v, Middlesex 
Mut. Assur. Co., 47 Conn, 553; Phenix 
Ins. Co., v. Whiteleather, 34 lll. A. 


60. 
8. Orient Ins. Co. v. McKnight, 96 
DA b25 ath 9 TT 19009645, INGE 
339]; Erb v. Fidelity Ins. Co., 99 Iowa 
(2 LOD N Wiezi0 lee een ix Ensen CO mya 
McKernan, 104 Ky. 224, 46 SW 10, 
69S, 20a A Vile Sok, 1 GOULGuevrnmy OFk. 
County Mut. F. Ins. Co., 47 Me. 403, 
74 AmD 494, 

9. New Hampshire F. Ins. Co. v. 
Wall, 36 Ind. A. 238, 75 NE 668; Clark 
v, German Mut. F. Ins. Co., 7 Mo. A. 
77; American Cent. Ins. Co, v. Heath, 
29 Tex. Civ. A. 445, 69 SW 235; Mer- 
chants’ Ins. Co. v. Bonnet, (Tex. Civ. 
A.) 48 SW 1110, 42 SW 316; Delaware 
Ins.. Co. v. Bonnet, 20 Tex. Civ. A. 


107, 48 SW 1104; Bonnet v. Mer- 
chants’) Ins, Co:, Clexk.” Civ, At) +42 
SW 316. 

Partnership property generally see 
infra § 218. 

10. Abbott v. Shawmut Mut. F. 


Ins. Co., 3 Allen (Mass.) 213. 

11. U. S.—Ramsey v. Phoenix Ins. 
Co., 2 Fed. 429. 

N, J.—Franklin F. Ins. Co. v. Mar- 
tin, 40 Nee Joes, 56S eam Ry 20k. 

N. Y.—McCulloch yv. Norwood, 58 
N. Y. 562; Dohn vy. Farmers’ Joint- 
Stock Ins, Go,,, } ans 210s sOnaise: ve 
Hamilton Mut, Ins. Co., 22 Barb. 527 
[rev on other grounds 20 N. Y. 52]. 

Tex.—lWast Texas F. Ins. Co, v. 
Dyches, 56 Tex. 565. 

Wash.—Dooly v. Hanover F. Ins 
Oe? 16 Wash. 155, 47 P 507, 58 AmSR 


12. U. S.—Phenix Ins. Co. vy. Kerr, 
129 Hed. 723, 64 CCA 251, 66) LRA 
569; Lewis v. New England F. Ins. 
Co., 29 Fed. 496; Ramsey v. Phoenix 
Ins. Co., 2 Fed. 429; Rumsey v. Phee- 


.23]; Noyes v. Hartford F. Ins. 


eral rule that such purchaser is the sole and uncon- 
ditional owner within the meaning of the policy.” 
And the rule has been held to apply, although the 


nix Ins. Co., 1 Fed. 396, 17 Blatchf. 
527. 

Ala.—Commercial Union Assur. Co. 
VU Ryalis; 169 wAla. 517 ood. Sa toss 
Boulden v. Phenix Ins. Co., 112 Ala. 
422, 20 S 587. 

Cal.—McCollough vy. Home Ins. Co., 
155 Cal, 659,102 P 814, 18 AnnCas 
862; Ramirez v. United Firemen’s Ins. 
Co., (A.) 189 PB 309. 

Conn.—Petello v. Teutonia F. Ins. 
Go. 89° Conn; £75, 293) Asst. LRA 
1915D 812; Hough v. City F. Ins. Co., 
29° Conn. 10; 76 AmD" 581. 

Fla.—Phenix Ins, Co. v. Hilliard, 
59 Fla, 590,.52-S 799, 1388 AmSR 171; 
Insurance Co. of North America v. 
Erickson, 50 Fla. 419, 39 S 495, 111 
Poet 121, 2 LRANS 512, 7.AnnCas 

Iowa.—Lamb vy. Council Bluffs ms. 
Co., 70 Iowa 238, 30 NW 497. 

Mich.—Knop y. Hartford Nat. F. 
Ins. Co., 101, Mich; 359, 59. NiWe-653* 
Dupreau. vy. Hibernia Ins. Co., 76 
Mich. 615, 48 NW 585, 5 LRA 671. 

N. J.—Martin v. Jersey City Ins. 
Co., 44 N. J. L., 273. 

N. pitas ea v. Westchester FE. 

0., 


Ins. Mylo JINeunY 2. 00mg steliee rts ae 

O., 
54 N. Y. 668 mem; Tyler v. Attna F. 
Ins. Co., 12 Wend. 507 [aff 16 Wend. 
385, 30 AmD 90]. 

Oh.—Lorillard F. Ins, Co. v. Me- 
Culloch, }21 Qh. St..176, 8 AmR 52: 

Okl.—Globe, ete, F. Ins. Co. v. 
Creekmore, 171 P 874; Arkansas Ins. 
Co. Ve Cox, 210K. 8 73,.98 Paooa,, bao 
AmSR 808, 20 LRANS 775. 

Or.—Waller v. New York City Ins. 
Co., 84 Or. 284, 164 P 959, AnnCas 
1918C 139; Baker v. State Ins. Co., 
31 Or. 41, 48 P 699, 65 AmSR 807. 

Pa,Carey v. Allemania F. Ins. 
Co, ATi Ra, 2.0438 An 18oseenbott, Ww. 
Ashland Mut. F. Ins. Co., 117 Pa. 548, 
12 A 676, 2 AmSR 703; Imperial F. 
Ins. Co, v.. Dunham, 117 Pal 460, 12 
A 668, 2 AMSR 686; Chandler v. New 
York Commerce F. Ins..Co., 88 Pa. 
223; Millville Mut. F. Ins. Co. v. Wil- 
gus, 88 Pa. 107, 

Tenn.—Franklin BF, 

Crockett, 7 Lea 725. 

Tex.—Queen Ins. Co. vy. May, (Civ. 
A.) 35 SW 829; Liverpool, ete., Ins. 
Cory. Ricker, 10" Nex. Civ cA. 264.931 
SW 248. 

Wis.—Case v. Meany, 165 Wis. 143, 
161 NW 363; Matthews v. Capital F. 
Ins. Co,, 116.,Wis. 272,..91 UNW_/675; 
Johannes v. Standard Fire Office, 70 
Wis. 196, 35 NW 298, 5 AmSR ib59. 

Ont.—Dawson v. Caiedonian Ins. 
Co., 15 OntWN 450; Brogan v. Manu- 
facturers’, -etci; Mut. -Re> ins. Co.,” 29 
Tet Cop Gn ala, ‘ 

[a] It was not a misrepresenta- 
tion of title in an application for an 
insurance policy for insured to state 
that he had an equitable title, where 
he held a contract for the land, 
which he had pledged as security for 
a debt. Born v. Home Ins. Co., 120 
Iowa 299, 94 NW 849. 

[b] Purchaser under bond for 
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\ aaa ial 


* 111 AmSR 121, 2 LRANS 512, 7 Ann 


—_C 
v) Y, 
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vendor remains in possession of the property.13. But 
if the purchaser actively misrepresents the nature 
of his interest he cannot recover on the. policy, 
although he has a valid enforceable contract for 
A mere pledgee 
of such a contract with less interest than the 
amount of the policy may not insure as sole and 
The fact that the purchase 
price ?® secured by vendor’s lien?” has not been 


the purchase of the property.™ 


unconditional owner.15 


fully paid, or even that no part 


paid,'® will not defeat the purchaser’s sole and un- 
conditional ownership; and it is immaterial that 
the contract provides for a forfeiture for nonpay- 
ment of an installment,!® at least in the absence of 


any breach which the vendor ean 


of,’ or where he has not exercised his option to 


deed.—Williams y. Buffalo German! 
Ins. Co., 17 Fed. 63; Loventhal v. 
Home Ins. Co., 112 Ala. 108, 20 S 
419, 57 AmSR 17, 33 LRA 258; Insur- 
ance Co. of North America y. Erick- 
son, 50 Fla. 419, 39 S 495, 111 AmSR 
121,52" LRANS ~512,°°7 AnnCas "495; 
Franklin F. Ins. Co. v. Crockett, 7 
Lea (Tenn.) 725; Hamburg-Bremen 
Be Ins Cor ve, Ruddell“ 37 “Lex. Civ. 
A, 30, 82 SW 826. But see infra notes 
23, 24. 

13. Insurance Co. of North Amer- 
ica v. Erickson, 50 Fla. 419, 39 S 495, 


Cas 495. 

14. Falis v. Conway Mut. F. Ins. 
Co., 7 Allen (Mass.) 46; Wooliver v. 
Boylston Ins. Co., 104 Mich. 132, 62 


NW 149; Roberts y. State Ins, Co., 
26 Mo. A. 92. 
[a] Where direct questions were 


asked as to the ownership, an answer 
that the applicant owned the prop- 
erty, when he had only a bond for 
a deed, was held to avoid the policy. 
Falis v. Conway, Mut. F. Ins. Co., 7 
Allen (Mass.) 46. 

15. Gettelman v. Commonwealth 
Union Assur. Co., 97 Wis. 237, 72 NW 
627. 

16. U. S.—Phenix Ins. Co. v. Kerr, 
129, “ed.G723,.64 CCA, 251,66 LRA 
569; Milwaukee Mechanics’ Ins. Co. 
v. Rhea, 123 Fed. 9,.60 CCA 103; 
Pennsylvania F. Ins. Co. v. Hughes, 
108 Fed. 497, 47 CCA 459; Lewis v. 
New England F.. Ins. Co., 29 Fed. 
496; Ramsey vy. Pheenix Ins. Co., 2 
Fed, 429; Rumsey v. Phoenix Ins. Co., 
1 Fed. 396, 17 Blatchf. 527. 

Ala.—Boulden vy. Phoenix Ins. Co., 
112 Ala. 422. 20 S 587; Loventhal v. 
Home Ins. Co., 112 Ala. 108, 20 S 419, 
57 AmSR 17, 33 LRA 258. See Brown 
v. Commercial F. Ins. Co., 86 Ala. 189, 
5 S 500 (purchaser not sole owner 
if no part of price paid and contract 
provides that on default in payment 
the contract shall determine at option 
of vendor). Contra Liberty Ins, Co. 


_v. Boulden, 96 Ala. 508, 11 S 771. 


Cal.—Ramirez v. United Firemen’s 
Ins: Co CA.) Uss2P 309° 

Colo.—Connecticut F. Ins. Co. v. 
Colorado Leasing, etc., Co., 50 Colo. 
424, 116 P 154, AnnCas1912C 597. 

Fla.—Insurance Co. of North Amer- 
ica v. Brickson, 50 Fla. 419, 39 S 
495, 111 AmSR 121, 2 LRANS 512, 7 
AnnCas 495. 

lowa.—Lamb v. Council Bluffs Ins. 
Co., 70 Iowa 238, 30 NW 497; Bonham 
vy. lowa Cent. Ins. Co., 25 Iowa 328. 

Mich.—Dupreau y. Hibernia Ins, 
Co., 76 Mich. 615, 43 NW 585, 5 LRA 
67 


“Miss.—Insurance Co. of. North 
America v. Pitts, 88 Miss. 587, 41 S 
5, 117 AmSR 756, 7 LRANS 627, 9 
AnnCas 54. : 

N. ae in uae Jersey City Ins. 

pote La. 5 
Coo it aiton v. Westchester F. 
Ins. Co., 77 N. Y. 605 mem_ [aff 13 
Hun 23]; Tyler v. Adtna F. Ins. Co.) 
42 Wend, 507 [aff 16 Wend. 385, 30 
ane pe yada v. Hanover F. Ins. 
Co., i51 N. C. 341, 66 SE 206. 
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default.2? 


of it has been 
« ditional owner. 


take advantage 
of frauds.?> 


Oh.—Lorillard F. Ins. Co. v. Mc- 
peaioch: 2EOh. | Sti 763) Se AmR 
Okl.—Globe, CLC. Reh an SOO. Vs 


Creekmore, 171 P 874; Arkansas Ins. 
Co. v. Cox, 21 Okl. 873, 98 P 552, 129 
AmSR 808, 20 LRANS 1775. 

Or.—Waller v. New York City Ins. 
Co., 84 Or. 284, 164 P 959, AnnCas 
1918C 139. 

Pa.—Carey v. Allemania F', Ins. Co., 
171 Pa. 204, 38 A 185; Hlliott v. Ash- 
land Mut. F. Ins. Co., 117 Pa. 548, 12 
A 676, 2 AmSR 703; Millville Mut. F. 
Ins. Co. v. Wilgus, &8 Pa. 107; Cour- 
sin v. Pennsylvania Ins. Co., 46 Pa. 
323. But see Reynolds v. State Mut. 
Ins. Co., 2 Grant 326 (if purchase 
price has been only partly paid, the 
interest of insured goes no further 
than the payment). 

Tex.—Queen Ins. Co. v. May, (Civ. 
A.) 35 SW 829. 

W. Va.—Pauley v. Sun Ins. Office, 
erie Va. 187, 90 SE 552, LRA1918H 

(oe 

Wis.—Case v. Meany, 165 Wis. 143, 
161 NW 363; Matthews v. Capital F. 
Inss Co: 115 Was 272s) 94 “NW'675s 
Davis v. Pioneer Furniture Co., 102 
Wis. 394, 78 NW 596; Johannes v. 
Standard Fire Office, 70 Wis. 196, 35 
NW 298, 5 AMSR 159. 

But see infra note 23. } 

“The plaintiff's title was an equit- 
able one, but it nevertheless vested 
in him the entire unconditional and 
sole ownership, subject to the pay- 
ment of the balance of the purchase- 
money. This balance was practically 
an incumbrance. It is true the legal 
title was in the vendors, but they 
could use it only to enforce the pay- 
ment of the price agreed upon. In 
this respect it is exactly the case of 
a mortgage which vests the legal 
title in the mortgagee for the same 
purpose.” Millville Mut, F. Ins. Co. 
v. Wilgus, 88 Pa. 107, 110. ; 

[a] Rule applied.—There was no 
breach of the policy condition of 
ownership because insured was in 
possession merely. under a contract 
to purchase the property on monthly 
installments, although, owing to its 
informal character, he and the seller 
later entered into a more formal and 
complete contract in reference to the 
sale. Ramirez v. United Firemen’s 
Ins. Co., (Cal. A.) 189 P 309. 

17. U. S.—Pennsylvania F. Ins. 
Co. v. Hughes, 108 Fed. 497, 47 CCA 
459. 

Colo.—Connecticut F. Ins. Co. v. 
Colorado Leasing, ete., Co., 50 Colo. 
424, 116 P 154, AnnCas1912C 597. 

Ky.—Germania F. Ins. Co. v. Nick- 
ell, 178 Ky. 1, 198 SW 534. But see 
Farmers’, etc., Ins. Co. v. Curry, 13 
Bush. 312, 26 AmR 194 (where the 
purchaser was said to hold in trust 
until the purchase money was paid, 
and it was held that a vendor’s lien 
was inconsistent with sole and un- 
conditional ownership). 

Miss.—Insurance Co. of North 
America v. Pitts, 88 Miss. 587, 41 S 
5, 117 AmSR 756, 7 LRANS 627, 9 
AnnCas 54. 

- Tenn.—Southern Ins. Co. v. Estes, 
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declare a forfeiture ;71 although it has been held that 
a condition importing absolute ownership and title 
is broken when the purchaser is in default in the 
payment of the purchase money under a contract 
authorizing the vendor to retake possession on such 
In some jurisdictions, however, it is 
held that a purchaser who has not paid the pur- 
chase price,?* or who holds under a bond for title 
on performance of certain conditions which have 
never been performed,?* is not a sole and uncon- 
Even though the contract is parol, 
there is no misdeseription if the purchaser has en- 
tered into. possession and has made such valuable 
improvements that under the doctrine of part per- 
formance the contract is taken out of the statute 
But if the contract is not enforceable 


106 Tenn. 472, 62.SW 149, 82 AmSR 
892, 52 LRA 915; Franklin F. Ins. Co. 
v. Crockett, 7 Lea 725. 

Tex.—Wright v. Hartford F. Ins. 
Co, 54 Tex: (Givi! Al6, 1178 Sw i9t: 
Hamburg-Bremen F. Ins. Co. v. Rud- 
dell, 37 Tex. Civ. A, 30, 82.SW 826; 
Underwriters’ Fire Assoc. v. Palmer, 
32 Tex. Civ. A. 447, 74 SW 603; Liver- 
pool, ete., Ins. Co. v. Ricker, 10 Tex. 
Civ. A. 264, 31 SW 248. 

W. Va.—Pauley v. Sun Ins. Office, 
EAE Va. 187, 90 SE 552, LRA1918E 

io. 


Imperial F. Ins. Co. v. Dun- 
ham, 117 Pa. 460, 12 A 668, 2 AmSR 


686. But see Brown y. Commercial 
ae Inst “Covjemise Ala: V8 oe ses 
19. Lamb v. Council Bluffs Ins. 


Co., 70 lowa 238, 30 NW 497. 

20. Baker v. State Ins. Co., 31 Or. 
41, 48 P 699, 65 AmMSR 807. 

21. Pelton v. Westchester F. Ins. 
€o.,.913) Bun «CNL Ys) S238 pate aun weve 
605]; Franklin F. Ins, Co. v. Crockett, 
7 Lea (Tenn.) 725. 


22. Hinman y. Hartford F. Ins. 
Co., 36 Wis. 159. 
23. Lowell v. Middlesex Mut. F. 


Ins. Co., 8 Cush. (Mass.) 127; Cole v. 
Niagara F. Ins. Co., 126 Mo. A. 134, 
103 SW 569; Harness v. National F. 
Ins. Co., 62 Mc. A. 245; Hubbard v. 
North British, ete., Ins. Co., 57 Mo. A. 
1 (on the ground that such a state- 
ment implies that the land is free 
from encumbrance), 

_ [a] Rule applied.—One contract- 
ing to purchase property, and as part 
of the consideration assuming to pay 
notes owing by the vendor and se- 
cured by a deed of trust on the prop- 
erty, is not, before payment of the 
notes or the balance of the price, the 
sole and unconditional owner of the 
property within the meaning of a fire 
insurance policy providing that the 
policy shall be void if the interest of 
insured be other than an uncondi- 
tional and sole ownership. Cole v. 
Niagara F.. Ins. Co., 126 Mo. A. 134, 
103 SW 569. 

24. Liverpool, ete, Ins. Co. . v. 
Hughes, 145 Ga. 716, 89 SE 817; At- 
las Assur. Co. v. Kettle, 144 Ga. 306, 
87 SE 1; Merrill v. Farmers’, etc., 
Mut. F. Ins. Co., 48 Me. 285; Falis v. 
Conway Mut. F. Ins. Co., 7 Allen 
(Mass.) 46; Marshall v. Columbian 
Mut. KF. Ins. Co., 27 _N. H.. 157. 

fa] Mutual insurance companies 
have been held to be within this 
rule. Athens Mut. Ins. Co. v. Led- 
ford, 134 Ga. 500, 68 SE 91; Merrill 
vy. Farmers’, etc., Mut. F. Ins. Co., 48 
Me. 285; Brown v. Williams, 28 Me. 
252; Falis v. Conway Mut. F. Ins. 
Co., 7 Allen (Mass.) 46; Lowell v. 
Middlesex Mut. F. Ins. Co., 8 Cush. 
(Mass.) 127; Smith v. Bowditch Mut. 
F. Ins. Co., 6 Cush. (Mass.) 448; 
Marshall v. Columbian Mut. F. Ins. 
Gos. 2ily Nop. Lat. 

25. Milwaukee Mechanics Ins. Co. 
v. Rhea, 123 Fed. 9, 60 CCA 1038; 
Hough v. City F. Ins. Co., 29 Conn. 
10, 76 AmD 581; Home Ins. Co, v. 
Patterson, 12 KyL 941. 
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because of the statute of frauds the policy is in- 
valid.26 A person in possession of land under a deed 
deposited with a third person to be delivered on 
performance of a condition is not the owner of the 
land in fee simple?’ although the rule has been 
laid down in some jurisdictions that if the only 
condition to be performed is payment of the pur- 
chase price, the deed being in escrow, the pur- 
chaser is the ‘‘sole and unconditional owner.’’ ** 
The rule that the purchaser under a valid execu- 


tory contract of sale may insure as the sole and - 


unconditional owner applies to a purchaser in pos- 
session of personal property.2° If the title has 
actually passed to the purchaser, the fact that a 
lien has been retained for the purchase price does 
not make his interest other than sole and uncondi- 
tional,?° and it has even been held that the pur- 
chaser is the sole and unconditional, owner, not- 
withstanding the seller retains title to secure the 
unpaid purchase money,?! since such ‘sale imposes 
upon him an unconditional obligation to pay for 
the property and subjects him to all the risks of 
loss incident to complete ownership.’? The gen- 
eral rule, however, is that, if title is to remain in 
the seller until the entire purchase price is paid, 
the purchaser is not the sole and unconditional 
owner while a portion remains unpaid, and a policy 
so describing him is avoided by such statement.*3 

[§ 213] (5) Vendor in Executory Contract. 
Since it is obvious that there can be but one sole 
and unconditional owner of the property insured 


26. Prospect Dye Works v. Fed- 
eral “Ins. 'Co.;. 33. Pa. Super. .223; 
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M. Ins. Co., 86 N. Y. 423 [aff 9 NY 
WklyDig 457]; Lasher v. Northwest- 
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it follows from the rules stated in the preceding 
section that if the vendor of realty is under an 
obligation to convey title upon the payment by the 
purchaser of the purchase price, his interest is not 
equivalent to unconditional and sole ownership,** 
at least if possession has been taken by the pur- 
chaser,*® although a lien for the purchase money is 
retained.s* However, if the sale is upon condition 
that the title remains unaffected in the vendor 
until the performance of the condition, his interest 
is regarded as unconditional and sole.*7 So the 
interest of a vendor of land in buildings thereon 
to which he has retained title by reservation is 
properly described by the words ‘‘his’’ or ‘‘own- 
er.’’??8 Jn respect to personal property, a con- 
tract of sale whereby the title is to remain in 
the seller until the purchase price is paid does not 
affect the seller’s title as sole and unconditional 
owner,®® when possession of the property has not 
passed,*° nor even, according to some authorities, 
when possession has been transferred.44 But it 
has been held that, where the seller places the 
buyer in possession of a stock of goods with author- 
ity to sell such stock at retail, the seller is not the 
sole and unconditional owner, notwithstanding the 
title is not fully to pass until the purchase price 
jis paid.42 The giving of an option, under which 
the holder thereof has not bound himself to pur- 
chase, does not affect the owner’s interest or title.*% 
If the contract of sale is verbal,## or is written 
but not signed until after the issuance of the pol- 


735, 22 LRA 527; Clay F. & M. Ins. 
Co. v. Huron Salt, ete. Mfg. Co., 31 


Philadelphia F. Assoc. v. Calhoun, 28 
Tex. Civ. A, 409, 67 SW 153. See 
Mott v. Citizens’ Ins. Co., 69 Hun 501, 
23 NYS 400 (where this rule was 
applied, although it would seem that 
there was a sufficient part perform- 
ance to take the case out of the stat- 
ute). But see supra § 209. 

27. Pangborn v. Continental Ins. 
Co., 62 Mich. 638, 29 NW 475. 

28.. Davis v. Pioneer Furniture 
Co., 102 Wis. 394, 78 NW 596. 

29. U. S.—Franklin F. Ins. Co. v. 
Vaughan, 92 U. S. 516, 23 L. ed. 740; 
Pennsylvania F. Ins. Co. v. Hughes, 
' 108. Fed. 497, 47 CCA 459. 

_lowa.—Bonham v. Iowa Cent. Ins. 
Co., 25 Iowa 328. 

Ky.—Scottish Union, etce., Ins. Co. 
v. Strain, 70 SW 274, 24 KyL 958. 

N. Y.—Stowell v. Clark, 47 App. 
Div. 626, 62 NYS 155. 

Pa.—Bush v. Hartford F. Ins. Co., 
222) Pa. 41971" AL 916) 

Wis.—Carey v. Liverpool, etc., Ins. 
Co., 92 Wis. 538, 66 NW 693. 

{a] The entire contract must be 
examined to see whether there has in 
fact been a misrepresentation. Mc- 
Culloch v. Norwood, 58 N. Y. 562. 

30. Manhattan Ins. Co. v. Barker, 
7 Heisk. (Tenn.) 503. 

31. Phenix Ins. Co. v. Hilliard, 59 
Fla. 590, 52 S 799, 188 AmSR 171; 
Lancaster v. Southern Ins. Co., 153 
N. C. 285, 69 SE 214, 1838 AmSR 665; 
Light v. Greenwich Ins. Co., 106 
Tenn. 480, 58 SW 851. 

32. Phenix Ins. Co. v. Hilliard, 59 
Fla. 590, 52 S°799, 188 AmSR 171; 


Lancaster v. Southern Ins. Co., 153 
N. C. 285, 69. SH 214, 138 AmSR 
665. 

33. Ark.—Hartford F. Ins. Co. v. 


Bnoch, 72 Ark. 47, 77 SW 899; Phoenix 
Ins. Co. v. Public Parks Amusement 
Co., 638 Ark. 187, 37 SW 959. 

D. C.—Dumas v. Northwestern Nat. 
Ins. Co., 12 App. 245, 40 LRA 358. 

Md.—Westchester F. Ins. Co. v. 
Weaver, 70 Md. 536, 17 A 401, 18 A 
1034, 5 LRA 478. 

N. Y.—lLasher v. St. Joseph F. & 
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ern Nat. Ins. Co., 18 Hun 98, 57 How 
Pr 224, 

Oh.—Muskovitz v. Sun  Under- 
writers’ Agency, 21 Oh. Cir. Ct. N. S. 
250, 3 Oh. A. 422; State v. Springfield 
Underwriters Mut. F. Ins. Co., 14 Oh 
S&CP 523. 

R. I—Dew v. National Assur. Co., 
26 R. I. 379, 58 A 999, 206 AmSR 728, 
67 LRA 479. 

Wash.—MeWilliams v. Cascade F. 
eon insu Co T) Washe 48534) (Pe 

See Coniglio v. Connecticut F. Ins. 
Cor 1800 Cali 5965 82 ee. 205, Oey 
805 (a policy held not vitiated be- 
cause there was contained, among the 
fixtures, a computing scale of which 
plaintiff was not the sole and uncon- 
ditional owner, the title being in the 
vendor, where the scale was not 
specifically named in the policy, and 
insured waived in open court all 
claim for damage thereto, and had 
not concealed nor misrepresented any 
material fact relating to this prop- 
erty, although he had included the 
scale in his scheduie of losses, believ- 
ing his equitable interest therein en- 
yee him to recover the value there- 
of). 

34. Insurance Co. of North Amer- 
ica v. Erickson, 50 Fla. 419, 39 S 495, 
111 AmSR 121, 2 LRANS 512, 7 Ann 
Cas 495; Linthicum Heights Co. v. 
Firemen’s Ins. Co., 134 Md. 62, 106 
A 165; Merchants’ Ins. Co. v. Brown, 
oo Ohm Cine Ct 169: 

35. U. S.—Brecht v. Law, etc., Ins. 
Co., 153 Fed. 452 [aff 160 Fed. 399, 
87 CCA 351, 18 LRANS 197]; Van- 
couver Nat. Bank v. Law Union, etc., 
Ins. Co., 153 Fed. 440. 

Cal.—Sharman v. Continental Ins. 
Coy MGM yO Lip 88a TOSnmioe 
LRANS 670. 

Ky.—Fyrench v. Delaware Ins. Co., 
167 Ky. 176, 180 SW 85. 

d.—Wm. Skinner, ete. Ship- 
building, ete. Co. v. Houghton, 92 
Md. 68, 48 A 85, 84 AmSR 485. 

Mich.—Hamilton Vv. Dwelling 

House Ins. Co., 98 Mich. 535, 57 NW 


Mich. 346. 

Miss.—Rosenstock v. Mississippi 
aan Ins. Co., 82:1Miss. 674, 35 S 

Mo.—Barnard v. National F. Ins. 
Cos 20 Mo; At 262 

N. Y.—Gorsch vy. Niagara F. Ins. 
Co., 68 Misc. 344, 123 NYS 877. 

Pa.—Ambrose vy. Worcester First 
Nateor. Ins, ‘Co7 019 Pa. Super: 17; 
Rathmell v. Aurora F. Ins. Co., 38 
WklyNC 356. 

36. Farmers’ Mut. F. Ins. Assoc. 
v. Hodges, (Ark.) 219 SW 13. 

37. National F. Ins. Co. v. Three 
States Lumber Co., 217 Ill. 115, 75 
ae 450, 108 AmSR 239 [aff 119 Ill. A. 
38. Washington Mills Emery Mfg. 
Co. v. Commercial F, Ins. Co., 13 Fed. 
646; Washington Mills Emery Mfg. 
Co. v. Weymouth, etc, Mut. F. Ins, 
Co., 135 Mass. 503; Gill v. Canada F. 
& Mi Ins. Cosa Ont. 3410 

39. Brunswick-Balke-Collender Co. 
v. Northern Assur. Co., 142 Mich. 29, 
105 NW 76. 

40. Erb v. Fidelity Ins. Co., 99 
Iowa 727, 69 NW 261; Vogel v. Peo- 
ple’s Mut. F. Ins. Co., 9 Gray (Mass.) 
23; Carrigan v. Lycoming F. Ins. Co., 
53 Vt. 418, 38 AmR 687. 

41. Burson v. Philadelphia Fire 
Assoc., 1386 Pa. 267, 20 A 401, 20 
AmSR 919; Houseman y. Home Ins, 
Co., 78 W. Va. 208, 88 SE 1048, LRA 
1917A 299. 

42. Phceenix Ins. Co. 

36) OK). 384) 28" Pe 722s 

43. U. S.—Phenix Ins. Co. v. Kerr, 
129 Fed. 723,.64 CCA..251. 

Ind.—Fireman’s Ins. Co. v. Apple- 
baum, (A.) 122 NB.354, 355 [cit Cyc]. 

Mass.—Davis v. Quincy Mut. F. 
Ins. ‘Co.;- 10 -Allen 113: 

Va.—Rochester German Ins. Co. v, 
Monumental Say. Assoc, 107 Wa. 
701, 60 SE 93. 

W. Va.—Houseman v. Home Ins. 
Co., 78 W. Va. 203, 88 SE 1048, LRA 
1917A- 299. 

44. Walter v. Sun Fire Office, 165 
Pa. 381, 30 A 945. 


v. Quinette, 


Ri 
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icy,*® the sole and unconditional ownership is in 


the vendor. 
[§ 214] 


rule is asserted in some cases.?? 


brance by reason of a party wall 


45. Walter v. Sun Fire Office, 165 
Pa. 381, 30 A 945. 
46. Duty to disclose 
brances see infra § 225. 
47. U. S.—Ellis v. Insurance Co. 
of North America, 82 Fed. 646; 
Friezen v. Allemania F. Ins. Co., 30 
Fed. 352. LY 
Conn.—Petello v. Teutonia F. Ins. 
Co.,. 89 Conn. 175, 178, 93 A 137, LRA 
1915D) 812 {cit-Cyc]. 
Iowa.—Collins v. Iowa Mfrs.’ 
Co., 184 Iowa 747, 169 NW 199. 
La.—McClelland v. Greenwich Ins. 
Co., 107 La..124, 31 S 691. 
Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
447, 77 A 878 [cit Cye and dist 
Farmville Ins., etc. Co. v. Butler, 
55 Md. 233 (where insured was own- 
er of leasehold estate)]; Clay F. & 
M,.. Ins. -Co. v. Beck, 43 Md. 358; 
Washington F. Ins. Co. v. Kelly, 32 
Md. 421, 3 AmR 149. 
Mass.—Dolliver v. St. Joseph F. 
& —M.  Ins.,, Co:; «1285 Mass! 315, 35 
AmR 378; Buffum v. Bowditch Mut. 
HY INS. CO-..21.0), Cush, -5 40; 
Mo.—Terminal Ice, ete. Co. v. 
American F. Ins. Co., 196 Mo. A. 241, 
194: SW 722, 724, (A.) 187 SW 564 
[cit Cyc]; Standard Leather Co. v. 
Mercantile Town Mut. Ins. Co., 131 
MOsLAS COIs, LL eS VW. Gol. Lomwor 


encum- 


Ins. 


Cyc]. 

N. J.—Carson v. Jersey City Ins. 
Gov 43aeNs oJog le 000,  SoepA mM, O84); 
Hare v. Headley, 54 N. J. Eq. 545, 
35 A 445. 


N. Y.—Lloyd v. North British, 
etc., Ins. Co., 174 App. Div. 371, 161 
NYS 271; Woodward v. Republic F. 
InsyyCOsmo2 HUN od. =r 

N. C.—Lancaster v. Southern Ins. 
COs pls, Nac Cr1295,1 69 SE) 24,138 
AmSR 665. 

Oh.—United Firemen’s Ins. Co, v. 
Kukral, 7 Oh. Cir. Ct. 356, 4 Oh. Cir. 
Dec. 633. 

Pa.—Miller ie 
etc. Mut. EF. Ins. Co., 
463. 

Ss. C.—Steinmeyer v. Steinmeyer, 
64 S. C. 413, 42 SH. 184, 92 AmSR 
809, 59 LRA 319. 

Tex. burlingtonas tins. - CO. Ve 
Coffman, 13 Tex. Civ. A. 439, 35 SW 
406. Alamo .¥F'.. Ins. Co, ‘v...Brooks, 
(Civ. A.) 32 SW 714; Alamo F. Ins. 
Co. v. Lancaster, 7 Tex. Civ. A. 677, 
28 SW 126. 

Vt.—Carrigan v. Lycoming F. Ins. 


Manufacturers’, 
PADS det IB yeas 


Co., 53 Vt. 418, 38 AmR 687; Bou- 
telle v. Westchester F. Ins. Co., 51 
Vt. 4, 31 AmR 666. 

Va.—Union Assur. Soc. v. Nalls, 
101 Va. 613, 44 SE 896, 99 AmSR 
923; Morotock Ins. Co. v. Rodefer, 


92 Va. 747, 24 SE 393, 53 AmSR 846. 
W. Va.—Pauley v. Sun Ins. Office, 


79 W. Va. 187, 90 SE 552, LRA1918E 
473. 

Wis.—Wolf v. Theresa Village 
Mut. EF." Ins.’ Co., 115, -Wis.. 402, 91 
NW 1014. 


Can.—Guimond v. Fidelity-Phcenix 
i nea Oon, 446 Can. o..@. 216) 9) Dom 
LR 463, 12 EHastLR 350 [dism app 
41 N. B. 145, 2 DomLR 654, 10 Bast 
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| (6) Mortgages and Other Liens.4¢ The 
existence of a mortgage or other lien upon property 
has been quite uniformly held not to amount, prior 
to foreclosure, to a breach of a condition in a policy 
that the insured’s interest shall be entire, sole, and 
unconditional ownership,*? or that his title shall 
be absolute or in fee simple,4® although a contrary 
Thus the existence 
of a vendor’s lien will not avoid the policy,®° if 
as held in some jurisdictions, there has been no 
intentional or fraudulent concealment, and the ex- 
istence of the lien is not material to the risk.51 
So the existence of a lien for taxes,5? an encum- 
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agreement,°? an 


LR 562]; Western Assur. Co. v. 
Temple, 31 Can. S. C. 373 [dism app 
SO beNe gn Ess, Lgalalls 

Ont.—Sinclair v. Canadian Mut. F. 
InsivCo.7 OWA. OaBs 206! 

[a] The condition refers to the 
quality of the title and not to liens 
and encumbrances. Ellis v. Insur- 
ance Co. of North America, 32 Fed. 
646; American Artistic Gold Stamp- 
Ineuco; Vv. ‘Glens: walis: Ins: ‘Coney 1 
Mise. 114, 20 NYS 646; Alamo F. 
Ins. Co.rv.s Lancaster, 7 Tex. Civ. A. 
677, 28 SW 126; Carrigan v. Lycom- 
ing F. Ins. Co., 53 Vt. 418, 38 AmR 
687. 

After foreclosure see infra § 215. 


43. Washington F. Ins. Co. v. 
Kelly, 32. Md. 421,.3 AmR 149; 
Terminal Ice, etc., Co. v. American 


F. Ins. Co., 196 Mo.-A. 241, 194 SW 
722, (A.) 187 SW 564; Wooddy 
v. Old Dominion Ins. Co., 31 Gratt. 
(72 Va.) 362, 31 AmR 732; White v. 


Agricultural Mut. Assur. Co., 22 
UGG. Bai9ss 
49. McLeod v. Citizens’ Ins. Co., 


12 N. S. 156. 

50. Ark.—Planters’ Mut. Ins. As- 
soc. v. Hamilton, 77 Ark. 27, 90 SW 
283, 7 AnnCas 55. 

Conn.—Petello v. Teutonia F. Ins. 
Cos, 89) Conn. 175, 93) A. 137, ERA 
1915D 812. 

La.—McClelland vy. Greenwich Ins. 
Gos 107-9, 1245531 S691. 

Tex.—Liverpool, ete, Ins. Co. v. 
Ricker, 10 Tex.- Civ. A. 264, 31 SW 
248; Alamo F. Ins. Co. v. Lancaster, 
7 Tex. Civ. A. 677, 28 SW 126. 

Va.—Wooddy v. Old Dominion Ins. 
Co., 31 Gratt. (72 Va.) 362, 31 AmR 
732. 

W. Va.—Pauley v. Sun Ins. Office, 
79 W. Va. 187, 90 SE 552, LRA1918E 
473. 

Ont.—Chatillon v. Canadian Mut. 
Hinise Cour ci. Cn Cute .540 0. See 
Fritzley v. Germania Farmers’ Mut. 
Bins.) Co. 19) Ont. ta, 49, 14 Ont wik 
18 (a vendor’s lien on personal prop- 
erty was not material to the risk, and 
did not avoid the policy, although in- 
sured stated in his application that 
no one had any legal or equitable 
claim to the property). 

And see supra § 212. 

51. Phcenix Ins. Co. v. Coomes, 20 
SW 900, 14 KyL 603, 13 KyL 238; 
Fireman’s Fund Ins. Co. v. Meschen- 
dorf, 14 KyL 757. But see Farmers’, 
etc., Ins. Co. v. Curry, 13 Bush (Ky.) 
312, 26 AmR 194; Home Ins. Co. v. 
Allen, 13 Kyl 95 (both holding that 
the existence of a vendor’s lien vio- 
lates a clause providing that the pol- 
icy shall be void if the interest of 
insured is other than the entire un- 
conditional and sole ownership of the 
property for the use and benefit of 


insured). 

52. Connecticut F. Ins. Co. v. 
Colorado Leasing, ete., Co., 50 Colo. 
424, 116 P 154, AnnCasi912C 597. 

53. Commercial F. Ins. Co. Vv. 


Allen, 80 Ala. 571, 1 S 202. 
54. Virginia F. & M. Ins. Co. v. 
Kloeber, 31 Gratt. (72 Va.) 749. 


55. Lycoming F. Ins. Co. v. 


[260.51 177 


A deed of trust given to secure 


But a con- 


Haven, 95 U.S. 242, 24 L. ed. 473; 
Dolliver v. St. Joseph F. & M. Ins. 
Co., 128 Mass. 315, 35 AmR 378. 

56. McClelland v. Greenwich Ins. 
Co., 107 La. 124, 31 S 691; Pauley v. 
Sun Ins. Office, 79 W. Va. 187, 90 SE 
552, LRA1918E 473. 

57. D. C.—Dumas vy. Northwest- 
ern Nat. Ins. Co., 12 App. 245, 40 LRA 

Iowa.—Hubbard v. Hartford F. 
Ins. Co., 33 Iowa 325, 11 AmR 125. 

Ky.—Lancashire Ins. Co. v. Mon- 
roe, 101 Ky. 12, 39 SW 434, 19 KyL 
204; Fireman’s Fund Ins. Co. v. 
Meschendorf, 14 KyL 757. 

Mich. — Brunswick-Balke-Collender 
Co. v. Northern Assur. Co., 150 Mich. 
311, 113 .NW 11138. 

Mo.—Standard Leather Co. v. Mer- 
cantile Town Mut. Ins. Co., 131 Mo. 
A. 701, 718, 111 SW 631 [quot Cyc]; 


Boulware v. Farmers’, etc., Co-op. 
Ins.’ €o.,«77') Mos A. 6389; 
Nebr.—Omaha F. Ins. Co. v. 


Thompson, 50 Nebr. 580, 70 NW 8380. 

N. Y.—American Artistic Gold 
Stamping Co. v. Glens Falls Ins. Co., 
1 Mise. 114, 20 NYS 646. 

Pa.—Miller v. Manufacturers’, etc., 
Mut. #.) Ins. ‘Cot; 20 Pa.’ Dist.. 463. 
Tenn.—Light v. Greenwich 

Co., 105 Tenn. 480, 58 SW 851. 

Va.—Lavenstein v. Hartford F. 
Ins. Co., 125 Va. 191, 99 SEH 579. 

[a] Construction of condition.— 
Where the policy provides that, if 
the interest of insured is “a lease- 
hold or other interest not absolute,”’ 
it must be stated in the application, 
or the policy will be void, the pro- 
vision is limited to other estates of 
like kind or character to that of 
leasehold, and therefore the failure 
to disclose that the property is en- 
cumbered with a chattel mortgage 
does not avoid the insurance. Boul- 
ware v. Farmers’, etc., Co-Op. Ins. 
Co., 77 Mo. A. 639. 

[b] The vendor’s interest under a 
conditional sale is not affected by 
his taking a mortgage on the pur- 
chaser’s interest. Brunswick-Balke- 
Collender Co. v. Northern Assur. Co., 
150 Mich. 311, 113 NW 1113. 

58. ‘Westchester. -F.. Ins: Co... vé 
Weaver, 70 Md. 536, 17 A 401, 18 A 
1034, 5 LRA 478. And see Fireman’s 
Fund Ins. Co. v. Barker, 6 Colo. A. 
535, 41 P 513; Shoucair v. North Brit- 
ish, etc., Ins. Co., 16 N. M. 563, 120 P 
328 (in both of which the policies 
contained the additional stipulation 
and were held void by the existence 
of undisclosed chattel mortgages, al- 
though the decisions were not ex- 
pressly based on such additional 
stipulation). 

59. Standard Leather Co. v. Mer- 
cantile Town Mut. Ins. Co., 131 Mo. 
A. 701,. 713; 111 SW 631 [quot Cye]; 
McCarty v. Imperial Ins. Co., 126 
N. C. 820, 36 SH 284; Manhattan F. 
Ins. Co. v. Weill, 28 Gratt.. (69 Va.) 
389, 26 AmR 364; Pauley v. Sun Ins. 
Office, (W. Va.) 90 SE 552; Teter v. 
Franklin F. Ins. Co., 74 W. Va. 344, 
82 SE 40; Wolpert v. Northern As- 
sur. Co., 44 W. Va. 734, 29 SE 1024. 


Ins.. 


outstanding contingent right of dower,®* a lease. 
for a term of years creating only a chattel interest 
in land,®*> a judgment,** or a chattel mortgage,®? is 
not inconsistent with a statement of sole and un- 
conditional ownership. But where the policy, in 
addition to the provision requiring unconditional 
ownership, contains a stipulation that it shall be 
void if the interest of insured is not truly stated, 
the existence of an undisclosed chattel mortgage will 
avoid the policy.®* 
, | a debt, being in effect a mortgage, stands on the 
same footing and does not interfere with the 
grantor’s unconditional ownership.°® 
veyance of the legal title to a trustee in trust to 
pay creditors, and not by way of security, is more 
than a mere encumbranée, and hence will avoid a 


. 
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policy containing this clause.®®° A deed absolute but 
intended as a security does not vitiate the policy,®* 
although there is authority to the contrary.°? Like- 
wise a bill of sale intended as security, the vendor 
retaining possession of the property, does not ren- 
der the policy invalid.** So an assignment of a 
contract to purchase land made by way of secur- 
ity for present and future advances does not vitiate 
the policy.“ But if in any case a reconveyance 
is not enforceable in equity by the grantor such 
insured misrepresents his interest by calling the 
property his.*° Ad if the debt is past due it has 
been held that, when the purchaser has taken pos- 
session, he has the sole and unencumbered title.®® 
A pending litigaticn concerning the title does not 
lessen the interest of insured so as to make him 
other than the sole and unconditional owner;*" nor 
does the levy of an attachment.®§ 

Interest of mortgagee or other lienholder. A 
representation by insured that he is the owner of 
the property, whereas he is only a mortgagee, will 
avoid the policy,®® although a mortgagee need not 
disclose his particular interest unless it is inquired 
about.7° A mortgagee! or other lienholder 7? is not 
the sole and unconditional owner within the condi- 
tion of a policy making such ownership requisite 
to its validity; and the same rule applies to the 
grantee in a deed absolute on its face but intended 
as security.*? When the mortgagor and mortgagee 
are together insured as owners, it is not necessary 
to set forth the interest of each explicitly.74 A 
provision that, if the interest of insured is other 
than entire, unconditional, and sole ownership, it 
shall be so expressed is sufficiently complied with by 
description of insured as mortgagee.”> This pro- 
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[§§ 214-216 


vision does not eall for a distinction between legal 
and equitable title but only for a true statement 
of the nature of the insurable interest."® 

[§ 215] (7) Effect of Foreclosure or Judicial 
Sale. After foreclosure has progressed to a sale, 
the mortgagor’s interest, being limited to a right of 
redemption, cannot be properly designated as sole 
and unconditional ownership.”7 But he still has an 
insurable interest,7® and may, in the absence of mis- 
representation, insure the property as ‘‘his.’’ 7 
And the fact that a mortgagee, insuring as such, 
had obtained judgment in a suit to foreclose, no 
sale having taken place under it, has been held 
immaterial, and, in the absence of fraudulent in- 
tent, not required to be disclosed where no ques- 
tions were asked and the conditions of the poliey 
did not demand its disclosure.*° The purchaser of 
the mortgaged premises at a foreclosure sale, even 
though the right of redemption has not expired, 
has been held to be the “absolute owner,’’ §! and 
the ‘‘unconditional and sole’’ owner,®? but not until 
there has been a final adjudication by the court.®* 
The same is true of a purchaser at any judicial 
sale.84 But where a sheriff’s deed of the property 
is not effective, and is a mere cloud on the title of 
insured, he is still the sole and unconditional own- 
er.25 Where the title to the property is in the 
state under a tax sale, insured is not the uncondi- 
tional and sole owner, although the sale is subject 
to redemption.®® 

[§ 216] (8) Property Held in Trust. A mere 
trustee cannot properly be described as the sole and 
unconditional owner of the trust property,’’ al- 
though he is so far the owner that if the property 
is merely described as ‘‘his’’ there is no misrep- 


: 60. Brecht v. Law, etc., Ins. Co.,|Co., 7 Gray (Mass.) 370. Ark. 209, 56 SW 44, 77 AmSR 1386; 
153 Fed. 452 [aff 160 Fed. 399, 87 [a] A second mortgagee cannot | Breedlove v. Norwich Union F. Ins. 
CCA 351, 18 LRANS 197]; .Weed v.| describe property as ‘his.’ South-|Soc., 124 Cal. 164, 56 P 770, 6 Cal. 


London, ete. F. Ins. Co., 116 N. Y.| wick v. Atlantic F. & M. Ins. Co., 133 | Unrep. Cas. 94,54 P 93; Reaper City 
TK PRON A Mass. 457. ins, ‘Conny, Brennan, 58 TH. FOS cee 
61. De Armand v. Home Ins. Co., 70. Norwich F. Ins. Co. v. Boom-|]AmR 54. 

28 Wed. 603; Hawley v. Liverpool,|er, 52:Ill. 442, 4 AmR 618; Buck v. ta] When the period of redemp- 
etc., Ins, Co., 102 Cal. 651, 36 P 926; | Phcenix Ins. Co., 76 Me. 588. tion has expired, of course the mort- 
Standard Leather Co. v. Mercantile 71. U. S—wWaller v. Northern] gagor has no interest to insure. 
Town Mut. Ins. Co., 131 Mo. A. 701,| Assur. Co., 10 Fed. 232, 2 McCrary | Planters’ Mut. Ins. Co. v. Loyd, 67 
“713, 111 SW 631 [quot Cyc]. 637. Ark. 209, 56 SW 44, 77 AmSR 186. 


62. Orient Ins. Co. v. Williamson, 
98 Ga. 464, 468, 25 SH 560; O’Connor 
v. Decker, 30 Pa. Super. 579. 

“The effect of an ordinary deed in 
fee simple, although given as secur- 
ity for a debt, is to convey the legal 
title to the property, and the grantee 
would have aright to maintain eject- 
ment thereon against the grantor. 

. This being so, the interest of a 
person who has parted with his title 
under such a deed cannot be said to 


be ‘unconditional and sole owner- 
ship.” Orient Ins. Co. v. William- 
son, supra. 

63. Petello v. Teutonia F. Ins. 
Co:,1°89' Conn, 175,598, tAroL37,. IRA. 
1915D 812; Standard Leather Co, v. 
Mercantile Town Mut, Ins. Co., 131 
Mo. A.':701, 713,.111 SW 631 [quot 
Cyc]; Kronk v. Birmingham F. Ins. 


€o5"91 Pa: 300. 

64. Chandler v. Commerce F, Ins. 
Co., 88 Pa. 223. 

65. Treadway v. 
Ins. Co., 29 Conn. 68. 

66. Carey v. Liverpool, ete., 
Co., 92 Wis. 538, 66 NW 693. 

67. Lang v. Hawkeye Ins. Co., 74 
Towa 673, 39 NW 86; Kenton Ins. Co. 
v. Wigginton, 89 Ky. 330, 12 SW 668, 
10 Kyl 587, 11 KyL 539,:7 LRA 81; 
Hill v. Lafayette Ins. Co., 2 Mich. 
476; Cheek v. Columbia F’, lns. Co., 4 
Selnssieg9: 

68. Herman vy. Katz, 
118, 47 SW 86, 41 LRA 70 

69. Jenkins v. Quincy Ment: F. Ins. 


Hamilton Mut. 


Ins. 


hae Tenn. 


Mass.—Southwick v. Atlantic F. & 
M. Ins. Co., 133 Mass. 457. 

N./ J-—Ordway v. Chace, 57-N. J. 
Eq. 478, 42 A 149. 

Vt—Wilson v. Commercial Union 
Assur. Co., 90 Vt. 105, 96 A 540. 

Wis.—Gettelman v. Commercial 
Union Assur. Co., 97 Wis. 237, 72 NW 


627. 
Gere Dist. Mut. 
53. 


Ont.—Brown v. 
FnassCo., HO. ean. (Qs 

Allen v. Sun aut. Ins, Co., 2 
(La.) 122; Rohrbach v. Ger- 


an 
McG. 
Go., 62 N.Y. 47, 20 


mania F. Ins. 
AmR 451. 

[a] Where the interest involved 
is merely a right of pledge and re- 
tention for advances and _ supplies, 
there is not full ownership in insured 
within the meaning of a clause that 
“whenever the insured does not en- 
joy the full ownership of the prop- 
erty insured he is required to dis- 


close to the company the nature of: 


his insurable interest.” Allen v. Sun 


Murty ‘Ins: Coen eG, (ua. 122; 

73. \Karmers’,=,;etc:,. lus... Co, sy 
Hahn, 1 Nebr. (Unoff.) 510, 518, 96 
NW 255. 


74, Ranklin v. Andes Ins. Co., 
Vt. 144 
75. 
ins iGo, 

76. 


47 


Williams v. Roger Williams 
107 Mass. 377, 9 AmR 41. 
Williams v. Roger Williams 
Ins. Co., 107 Mass... 377, 9 AmR 41. 
77. Geib v. Enterprise Co., f0 F. 
Cas. No. 63297, 1) <Dillj 449 notes 
Planters’ Mut. Ins. Co. v. Loyd, 67 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


78. See supra §.10 

79. Breedlove v. Norwich Union 
EF. Ins.’ Soc., 6 Cal. Unrep. Cas:,.94, 54 
P 93; Essex Sav. Bank v. Meriden F. 
Ins. Co,, 57 Conn. 335, 17 A 930, 18 A 
324, 4 LRA-759. 

80. Weed v. Hamburg-Bremen F. 
Ins. Co., 183 N. Y. 394, 31 NE 231 [aff 
61 Hun. 110,15 NYS 429]: 

81. Gaylord v. Lamar F. Ins. Co., 
40 Mo. 18, 983 AmD 289. 

82. Caraher v. Royal Ins. Co., 63 
Hun 82, 17 NYS 858 [aff 136° NJ -Y. 
645 mem, 32 NE 1015 mem]. 

83. Hartford F. Ins. Co. v. Keat- 
ing, 86 Md. 130, 38 A 29. 

84. Clapp v. Union Mut. F. Ins. 
Co., 27 No H.. 143; Bicknell’ Vv. an= 
caster City, etc., F, Ins. Co. 58 N. Y. 
677; Susquehanna Mut. F. Ins. Co. v, 
Staats, 102 Pa. 529; Millville Mut. F. 
Ins. Co. v. Wilgus, "88 Pa. 107; Moro- 
tock Ins. Co. v. Pankey, 91 Va. 259, 
21 SE 487. 

85... \Terminal’ . Ice, > ete: Go. .v! 
American F. ns. CO, t96 Mo A. 241, 
194 SW 722 Terminal Ice, ete., Co. 
v. American e. Ins. Co., (Mo. A.) 187 
SW 564. 

86. (Perrin v. Stuyvesant Ins. Co., 
£40) Tia: 812, 74S" 110. 

87.) .Gal: -—McCormick v. Spring- 
a & M. Ins. Co., 66 Cal. 361, 5 

Ga.—Fox v. reek Ins. Co., 124 Ga. 
948, 53 SE 271. 

Mo.—Bradley v. German-American 

Ins. Co., 90 Mo. A. 369, 


ie Sia hig Mle bas Mh ile ‘ < 


§§ 216-218] 


resentation,’® in the absence of more explicit in- 
quiry.*° But where a widow, as executrix and 
trustee, takes the legal title to property devised, 
with full power to sell and convey, and also an 
equitable life estate as beneficiary of the trust cre- 
ated by the will, she is the sole and unconditional 
owner within the meaning of a policy insuring the 
property.°° When a policy requires that property 
held in trust must be insured as such, every interest 
is thereby included in which insured has only a 
qualified interest, while the true ownership is in 
“a third person.®! But this does not apply to trusts 
arising ex maleficio.®? 

[§ 217] (9) Part Ownership and Undivided In- 
terests.°° While it has been held that an outstand- 
ing interest in fee would not prevent insured from 
being a sole and unconditional owner where he was 
entitled to the life interest and had brought an 
action to perfect his title,°* and that one who owned 
an undivided interest in fee in the land on which 
the insured building stood, with a life estate in the 
remainder, was described with sufficient accuracy 
as the owner in fee of the property insured where 
it appeared that on partition the building would be 
set off to him as his interest in the tract,®® it is 
nevertheless the general rule that a person who 
owns only a part of the property or an undivided 
interest therein is not properly described as the 
sole and unconditional owner,®® or the owner in 
fee,®? although he may also have a mortgage on the 
remainder of the property for an amount greater 
than the value of the whole.®* It has been held, 
however, that the rule does not apply to one who 
owns, in common with others, oil in a pipe line, if 


Nebr.—Farmers’, etc., Ins. Co. v.| AmSR 524. 
Hahn, 1 Nebr. (Unoff.) 510, 513, 96 N. 
NW 255. Co., 54 N. Y. 668. 


Okl.—Des Moines Ins. Co. v. Moon, J 
0., 
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Y.—Noyes v. Hartford F. Ins. 


S. C.—Scott v. Liverpool, etc., Ins. 
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he is the sole and unconditional owner of his in- 
terest.°° The owner of an undivided interest may 
in the absence of stipulations or inquiries as to 
title imsure all the property in his own name with 
the consent of his codwner.t The condition as to 
sole and unconditional ownership is not violated by 
the fact that some of the property covered by the 
general terms of the policy did not belong to in- 
sured but to other members of the family, where, 
by another provision of the policy, property be- 
longing to insured or any member of the family 
was expressly covered.2, Nor is such condition vio- 
lated because property illegally taken from a third 
person without the knowledge of insured is mixed 
with the latter’s property, and valued at more than 
the amount of the policy.* And where the owner of 
personal property warrants his ownership thereof,. 
the fact that property of another is contained in 
the same building is not a breach of warranty if 
such other property is not intended to be included.‘ 
[§ 218] (10) Partnership Property. The title 
of an individual member of a firm in firm property 
is not sole and unconditional ownership.? There 
is no misdescription, however, if the property be de- 
seribed in the absence of specific inquiry as ‘‘his.’’ 7 
And insurance in the name of ah individual is not 
vitiated in the absence of fraudulent representa- 
'tions by failure to disclose that it belongs to a 
limited partnership using such individual name as 
its firm name.* If insured merely gives a share of 
the profits of the business to an employee, no part- 
nership in fact being intended, there is no partner- 
ship in law and insured’s interest-is sole and un- 
conditional ;® there must be a true partnership,° 
Marie First Nat. Bank v. Attna Ins. 
Co., 188 Mich. 251, 153 NW 1063. 


4. Liverpool, ete., Ins. Co. v. Na- 
tions, 24 Tex. Civ. A. 562, 59 SW 81T. 


33 Okl. 437, 126 P 753. ) 
Or.—Howard v. Horticultural Fire 
Relief, 77 Or. 349, 150° P 270,151, P 


476. 

Tenn.—Moore vy. Ins. Co., 5 Tenn. 
Civ. JA w2995 

88. Hartford F. Ins. Co. v. Mc- 


Clain, 85 SW 699, 27 KyL 461; New- 
man v. Springfield F. & M. Ins. Co., 
17 Minn. 123; Leonard v. Bell, 1 
Thomps. & C. 608 [aff 58 N. Y. 676 
mem]; Bicknell v. Lancaster City, 
etc., F. Ins. Co., 1 Thomps. & C, 215 
[aff 58 °N. Y. 677 mem]; Pavey -v. 
American Ins. Co., 56 Wis. 221, 13 
NW 925. 

89. Rochester Loan, etc., 
Liberty Ins. Co., 44 Nebr. 
NW 877, 48 AmSR 745. 

90. Security Ins. Co. v. Kuhn, 207 
Ill. 166, 69 NE 822 [aff 108 Ill. A. 1]. 

91. Turner v. Stetts, 28 Ala. 420; 
Day v. Charter Oak F. & M. Ins. Cos 
51 Me. 91; Keely v. Insurance Co., 1 
Phila. (Pas) 175. 

92. Ayres v. Hartford F. Ins. Co., 
17 Iowa 176, 85 AmD 553. 

93. Entire or severable contracts 
see infra § 235. ‘ 

Joint interest of husband and wife 
see. infra’ § 219.7 -3 

94. Williams Vv. 
Ins. Co., 17 Fed. 63. teri 

95. Kenton Ins. Co. v. Wigginton, 
89 Ky. 330, 12 SW 668, 10 KyL 587, 
11 KyL 539, 7 LRA 81. . , 

96. Ga.—Palatine Ins. Co. v. Dick- 
erson, 116 Ga. 794, 43 SE 52. 

Ind.—Sisk v. oie Ins. Co., 16 
nd. A. 565, 45 NE 804. 

. i masa v. Lafayette F. Ins. 

o., 36 La. Ann, 660. 
 teaes Wilbur v. Bowditch Mut. 
F. Ins. Co., 10 Cush. 446. 

Mich.—Miller v. Amazon_Ins. Co., 
46 Mich. 463, 9 NW 493; Astna Ins. 
Co. v. Resh, 40 Mich. 241. 

Miss.—Liverpool, ete., Ins. Co. v. 
Cochran, 77 Miss. 348, 26 S 932, 78 


Cowan. 
537, 162 


Buffalo German 


Tex.—Philadelphia Fire Assoc. v. 
Calhoun, 28 Tex. Civ. A. 409, 67 SW 
153. 

{a] A mere parol arrangement, 
without consideration, and not suffi- 
cient to extinguish the interests of 
others in property, will not make a 
tenant in common the sole owner. 
Miller v. Amazon Ins. Co., 46 Mich. 
463, 9 NW 493. 

97. Scottish Union, etce., Co. 
v. Petty, 21 Fla. 399. \ 

98. Palatine Ins. Co. v. Dicken- 
son, 116 Ga. 794, 43 SE 52. 

99. Grandin v. Rochester German 
Ins: Co;, HO Pa, 26438: 

“Assuming that the condition re- 
ferred to was at least intended for a 
reasonable purpose, of what possible 
importance was it to the defendant 
company, that other parties were in- 
terested with the plaintiff in certain 
of the oil? He was not in actual pos- 
session; his co-tenants were not in 
possession; by no act of his or theirs 
could the risk be increased, whether 
such act was the result of fraud or 
mere negligence. The oil was in the 
pipe lines; it was in the custody of 
other parties, whose care of it would 
not be affected by anything the own- 
ers might do or leave undone. The 
case differs essentially from the ordi- 
nary one of insurance upon property 
which is in the manual possession of 
the insured, and the risk of which 
may be increased or diminished be- 
cause of such possession.” Grandin 
v. Rochester German Ins. Co., supra. 

1. Hebner vy. Palatine Ins. Co., 55 


Ins. 


Til; A. 275. 
2. North River Ins. Co. v. Dyche, 
163 Ky. 271, 173 SW 784; German 


Union F. Ins. Co. v. Cohen, 114 Md. 
130, 78 A 911. 

8. Sault Ste. Marie First Nat. 
Bank v. Caledonian Ins. Co. 188 
Mich. 254, 153 NW 1064; Sault Ste. 


102 S. C. 115, 86 SE 484. 5. 


Individual doing business in 
firm name see supra § 211. 

6. Ala.—Pelican Ins. Co. v. Smith, 
92 Ala. 428, 9 S 327, 107 Ala. 313, 18 
S 105. 

N. Y.—Noyes v. Hartford F. Ins. 
Co., 54 N. Y. 668 mem; McGrath v. 
Home Ins. Co., 88 App. Div. '153, 84 
NYS 374, 13 NYAnnCas 469. 

Tex.—Crescent Ins. Co. 
64 Tex. 521. 

Wis.—McFetridge v. Phenix Ins. 
Co., 84 Wis. 200, 54 NW 326. 

Eng.—Davies v. National F. & M. 
Ins. Co., [1891] A. C. 485. 

7. Irving v. Excelsior F. Ins. Co., 
14 N. Y. Super. 507; Stillman yv. Agri- 
cultural Ins. Co., 16 Ont. 145. 

8. Clement v. British American 
Assur. Co., 141 Mass. 298, 5 NE 847. 

9. See cases infra note 10. 

10. U. S.—Manchester F. Assur. 
rey. v. Abrams, 89 Fed. 932, 32 CCA 
26. 

Ill—Traders’ Ins. Co. vy. Pacaud, 
150 Ill. 245, 37 NE 460 [aff 51 Ill. 
A. 252]; Orient Ins. Co. v. McKnight, 
aeeiee A. 525 [aff 197 Ill. 190, 64 NEY 

Iowa.—Erb v. Fidelity Ins. Co., 99 
Iowa 727, 69 NW 261. 

N. Y.—Noyes v. Hartford F. Ins. 
Co., 54 N. Y. 668; Irving v. Excel- 
sior F. Ins. Co., 14 N. Y. Super. 507. 

Oh.—Queen Ins. Co. v. Leonard, 9 
Oh, Cir. Ct. 46, 6 Oh. Cir. Dec. 49, 

Pa.—Pittsburg Ins. Co. v. Frazee, 
LOs Pas 521. 

Vt.—Boutelle v. Westchester F. 
Ins. Co., 51 Vt. 4, 31 AmR 666. 

W. Va.—Welch vy. Franklin Ins. 
Con i285Wl Vat288: 

{a] Rule applied.—_Where a pol- 
icy on a stock of goods was issued 
to a person as sole and unconditional 
owner, and it appeared that another 
person conducted the business, re- 
ceiving for his services one half of 
the profits, without liability to share 


v. Camp, 
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although it has been held that the interest of in- 
sured in such ease is not ‘‘absolute, unqualified and 
undivided.’’11 Insurance may be effected in the 
name of a nominal partnership in the absence of 
specific statements fraudulent in character as_to 
title, although no actual partnership exists.1* Like- 
wise an executory agreement for a partnership, 
never in fact entered into, will not render void a 
policy containing a condition that an insured in- 
dividual is the sole owner.4? So a partner by es- 
stoppel-has not such an interest in the quasi-firm 
goods as to make the real owner’s interest less than 
sole. In some jurisdictions, because of the form 
of conveyance, a deed may vest the legal title com- 
pletely in an individual partner named as grantee, 
so that he may describe himself as the ‘‘sole 
owner.’’*> But a deed to persons doing business 
as a partnership, executed in the firm name, con- 
veys a complete equitable title, irrespective of the 
capacity of such firm to take the legal title to 
property, and such equitable ownership is sufficient 
to comply with the condition as te sole and un- 
conditional ownership.1® Property of one partner, 
contributed as his share of the capital, but not 
conveyed to the firm nor held in trust for it, is 
not ‘‘owned’’ by the firm, and it has not a sole 
and uneonditional interest therein.17 But a firm 
is the unconditional and sole owner of property the 
legal title to which is in the individual partners 
and the heirs of a deceased partner.18 A surviving 
partner is not vested with unconditional ownership, 
although there is a merger to some extent of the 
firm and his individual title for purposes of settle- 
ment.1® And, since the mere assignment by a part- 
ner of his interest does not divest the firm title, 
the partnership property may, after such assign- 
ment, still be insured as belonging to the firm.?° 

[§ 219] (11) Property of Husband or Wife. A 
married woman misdeseribes her husband’s prop- 
erty when she insures it as ‘‘hers.’’ 2! On the other 
hand she is the unconditional and sole owner of her 
separate property despite her husband’s interest 
in the losses, insured may recover, 


on the policy, although he and the 
person who conducted the business 


23. 
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-Bacot v. Phoenix Ins. Co., 96 
Miss. 223, 50 S 729, 25 LRANS 1226, 


AnnCas1912B 262; Sun Ins. Office v. 
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by way of curtesy 22 or homestead.2* A husband 
misdeseribes property by calling it his when the 
title is in the wife,2* although some authorities have 
held that where the husband has an insurable in- 
terest, he may insure the property as his own.?> A 
husband is not the sole and unconditional owner of 
land in which his wife has a dower interest by 
virtue of a former marriage.2* And if the prop- 
terty of insured is purchased by his wife at a 
judicial sale he is not, prior to redemption, the 
sole owner.?7 But a husband in actual possession 
and enjoyment of his wife’s personal property mays 
insure it as sole and unconditional owner.?? Where 
no inquiry is made as to the title to the land upon 
which the property is located, and no misrepresenta- 
tion or concealment is made by insured, the policy 
is not void because the legal title is in his wife, if 
he has an insurable interest in excess of the in- 
surance,2® And where the statute provides that no 
misrepresentation shall avoid the policy unless made 
with intent to deceive, the statement of a husband 
applying for insurance on his wife’s property that 
he is the owner, made without any fraudulent intent, 
will not invalidate the policy.°° Since, until the 
death of the husband, the wife has no claim on 
realty owned by him in fee and conveyed by him 
alone during coverture, the husband’s grantee may 
insure the property as ‘‘absolute owner.’’°+ When 
the title is in husband and wife jointly the husband 
cannot insure as sole and unconditional or absolute 
owner ;°? nor is it proper to describe the property 
as jointly that of both when the title is in one 
alone.** But where personalty owned by the hus- 
band and realty owned by the wife and occupied 
as a family homestead were insured by the same pol- 
icy, calling the ownership ‘‘joint’’ was held not to 
vitiate the policy. So where by statute the hus- 
band was entitled to the rents of his wife’s separate 
veal property and had a vested remainder for his 
life after her death, it was held that insurance on 
such property taken jointly by husband and wife 
would not fail because the interest of each was not 


representation or ' concealment in 
regard to it will render the contract 
void. Baltimore County Mut. F. Ins. 


held themselves out to the world as 
partners, and were, in fact, partners 
as far as creditors were concerned. 
Swingle v. Sun Ins. Office, 33 Pa. 
Super. 261. 

11. Capital City Ins. Co. vy. Au- 
prey 105 Ala. 269, 17 S 326, 53 AmSR 

12. Phoenix Ins. Co. v. Hamilton, 
14 Wall. (U. S.) 504, 20 L. ed. 729. 

13. Fireman’s Ins. Co. v. Apple- 
baum, (Ind. A.) 122 NE 354, 355 [cit 
Cyelsse Peneils vv. Home, ins. Coss 
Wash. 485, 28 P 1031. 

14.. Lycoming Ins. 
eerie le T1280; 

15. Weber v. American Cent. Ins. 
Cos. 035—Mo. 27A2 521, 

16. Missouri Sav. Assoc. v. Ger- 
man-American Ins. Co., 73 Mo. A. 
158. 

he 


Co. v. Barrin- 


Citizens’ F. Ins., etc., 
Doll, 35 Md. 89, 6 AmR 360. 

18. Scott v. Dixie Ins. Co., 70 W. 
Va. 533, 74 SE 659, 40 LRANS 152. 

19. Crescent Ins. Co. v. Camp, 71 
Teéx. “503, 9 SW 473. 

20. Wood v. American F. Ins. Co., 
78 Hun 109; 29 NYS 250 [aff 149°N: Y. 
382, 44 NE 80, 52 AmSR 738]. 

21. Reithmueller vy. Philadelphia 
Fire Assoc., 20 Mo. A. 246; Chaney 
v. Farmers’ F. Ins. Co., 82 Pa. Super. 
479. 

22. Commercial Ins. Co. v. Spank- 
neble, 52 Ill. 53, 4 AMR 582. 


Corny: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Beneke, (Tex. Civ. A.) 53 SW 98. 

24. Ala.—Pelican Ins. Co. Vv. 
Smith, 107 Ala. 318, 18 S 105, 92 Ala. 
428, 9 S 327. 

Ky.—Eminence Mut. 
Jesse, 1 Metc. 523. 

Me.—Trott v. Woolwich Mut. F. 
Ins. Co., 83 Me. 362, 22 A 245. 

Miss.—Bacot v. Phoenix Ins. Co., 
96 Miss. 223, 50 S 729, 25 LRANS 
1226, AnnCasi912B 262. 

Mo.—Froehly v. North St. Louis 
Mut. F. Ins. Co., 32 Mo. A. 302: 

Pa.—Lehman v. Lancaster County 
Mut. Ins. Co., 45 Pa. Super. 375. 

Tenn.—Moore v. Ins. Co., 5 Tenn. 
Cive FAR 299: 

25. Clarke v. Firemen’s Ins. Co., 
18 La. 481; Trade Ins. Co. v. Barra- 
cliff, 45 N. J. L. 543, 46 AmR 792. 

[a] In Maryland (1) under Acts 
(1842) c 293 § 1, providing that a 
deed to a married woman vests her 
with a legal estate in fee, but not to 
her sole and separate use, the inter- 
est of the husband in land conveyed 
to his wife may properly be de- 
scribed in an ordinary policy as his. 
Baltimore County Mut. F. Ins. Co. v. 
Deale, 18 Md. 26, 79 AmD 673. (2) 
But in case of a mutual insurance 
company, whose charter makes all 
premium notes liens in the real es- 
tate of insured, the title of insured 
becomes an important consideration 
of the contract and a material mis- 


Ings.’ Cov -yv. 


Co. v. Deale, supra. 

26. McIntosh v. North State F. 
Ins. Co., 152.N. C. ‘50; 67 SH 45,-136 
AmSR 818. 


27. Planters’ Mut. .Ins. Co. © v. 
Loyd, 67 Ark. 584, 56 SW 44, 77 
AmSR 136. And see supra § 215. 

28. Georgia Home Ins. Co. v. 


Brady, (Tex. Civ. A.) 41 SW 513. 

29. Freeport German Ins. Co. v. 
Ravis, 6 Kan. A. 268, 51 P 60. 

30. Doyle v. American F. Ins. Co., 
181 Mass. 139, 63 NE 394. 

31. Ohio Farmers’. Ins.’ Ca. v. 
Bevis, 18 Ind. A. 17, 46 NE 928. 

32. Attna Ins. Co. v. Resh, 40 
Mich. 241; Milliken v. Woodward, 64 
N. J. L. 444, 45 A 796; Schroedel v. 
Humboldt F. Ins. Co., 158 Pa. 459, 
27 A 1077; Palm v. National Ben 
Franklin | Fs dns. Co,,, 43 Pa. Co. 
689. And see Turner v. Home Ins. 
Co.,, 195 Mo: AY 138)--489) Sw +626 
(where the court recongnized the rule 
but refused to apply it because the 
insured with his own money had paid 
for the property which had. been 
conveyed to him and his wife, direct- 
ing the deed to be made to himself, 
and being illiterate, supposed it te 
pave been so made until after the 
re). 

33. Dwelling-House Ins. Co. vy. 
Webster; ienOh a Cire nCtiin5ld, i4enOh: 
Cir. Dec. 704. 


34. Webster v. Dwelling-House 
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disclosed.*® And where a part of the property was 
owned by the husband and the remainder by the 
husband and wife jointly, a policy issued to husband 
and wife was not invalid because insured in answer 
to a question as to the nature of their interest in 
the property answered that they were ‘‘owners.’’ °¢ 
Under a statute providing that when a final decree 
of divorce is rendered in favor of a wife she shall 
be entitled to one-third of the husband’s property 
absolutely, the husband remains sole and uncondi- 
tional owner until the specifie property to which 
the wife is entitled is designated by the decree;?7 
and the husband’s sole and unconditional ownership 
is not divested by a decree giving the wife tem- 
porary possession of the insured premises.*® 

Community property. A wife who has the legal 
title to property may insure it as a sole and uncon- 
ditional owner, although it was purchased with com- 
munity funds.’® Where a husband with community 
funds erects a building on land which is the sep- 
arate property of his wife, and they occupy it as 
a homestead, his interest is not other than entire, 
unconditional, and sole ownership, within the mean- 
ing of a policy on the building issued to him.*° So 
a surviving husband who is in possession of com- 
munity property with the right to dispose of it 
for the payment of his own debts may insure it as 
his own.44 And where a building insured was situ- 
ated on community land, and was occupied by the 
husband as homestead, a stipulation as to sole and 
unconditional ownership was not violated by the 
fact that insured had not qualified as survivor of 
the community, and that the fee to half the com- 
munity property vested in the children on the death 
of the wife, where there had been no partition 
among the heirs.4? 

[§ 220] (12) Estates Less than a Fee.** A life 
estate is not an ‘‘absolute’’ #* or fee simple * in- 
terest; nor is the life tenant the ‘‘sole’’?’ owner 
of the property,*® although it has been held that 
a life estate, where the insured had also an un- 
divided two-thirds interest in the remainder, sub- 
stantially complied with a statement of ownership 


Ins. Co., 53 Oh. St. 558, 42 NE 546, 49. 
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“move therefrom 
Convis v. Citizens’ Mut. F. Ins. 
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in fee.47 But a life tenant may speak of the 
property as ‘‘his’’ without fraud, in the absence 
of specific fraudulent statements or definite in- 
quiry,*® or call himself the ‘‘owner,’’4® and the 
same rule applies to a tenant in tail.6° So it has 
been held that where no questions are asked and no 
representations are made by insured, a policy re- 
quiring sole and unconditional ownership is valid, 
at least to the extent of insured’s interest, although 
he has only a life estate.54 And where the life 
estate and the estate devised to an executor are 
united in the same person, such person is the sole 
and unconditional owner, although the property in 
his hands is impressed with a trust.52 A widow is 
not the owner of the property insured because of 
her common-law right of dower.®* Nor is a tenant 
by the curtesy the ‘‘owner’’ of the premises,*‘ al- 
though it has been held that where a husband had 
an inchoate right of curtesy, it was not necessary 
to disclose the nature of his title in the absence of 
inquiry, since he had an insurable interest.2> An 
estate for years is manifestly not sole and uncon- 
ditional ownership.®* A limitation upon insured’s 
right of alienation *? or a provision disposing of the 
title should he die before reaching a certain age ®§ 
does not make him other than the unconditional 
owner in fee simple. But it has been held that a 
widow to whom her husband had devised land to 
hold until a certain date, with a provision that 
she should take her dower interest should she marry 
before that date, was not the sole and unconditional 
owner of the land in fee simple.®® 

[§ 221] (13) Leasehold Interests.°° <A lessee 
is not properly described as sole and unconditional 
owner ®t when the property on the premises is to 
become that of the landlord at the.end of the term.®2 
And it has even been held that the right to remove 
a leasehold building does not justify insured in 
stating that he holds the premises in fee.** It has 
also been held that it is a misrepresentation for 
insured to refer to premises held by him only upon 
a lease as ‘‘his,’’ ®* unless he has the right to re- 
the insured structures,® although 


61. Downs v. German Alliance 


53 AmSR 658, 30 LRA 719. 

85. Perry v. Faneuil Hall 
Co., 11 Fed. 482. 

36. Harrison v. Western Assur. 
Co., 35 N. S. 488 [app allowed on 
other grounds 33 Can. S. C. 473]. 

37. Hix v. Sun Ins. Co., 94 Ark. 
485, 127 SW 737, 140 AmSR 138. 

88. Hix v. Sun Ins.‘ Co., 94 Ark. 
485, 127 SW 737, 140 AmSR 138. 

39. Germania F. Ins. Co. v. Bally, 
19 Ariz. 580, 173 P 1052, 1 ALR 488. 

40. Warren v. Springfield F. & M. 


Ins. 


Ins. Co., 13 Tex. Civ. A. 466, 35 SW 
810. 
41. Merchants’ Ins. Co. v. Dwyer, 


1 Tex. Unrep. Cas. 441. 

are hast Texas. vhs Ins.) Con “v. 
Crawford, (Tex.) 16 SW 1068. 

43. Building on land not owned 
by insured in fee simple see infra 
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: 44. Davis v. Iowa State Ins. Co., 
67 Iowa 494, 25 NW 745; Collins v. 
St. Paul F. & M. Ins. Co., 44 Minn. 
440, 46 NW 906. 

45. Johnson v. Sun F. Ins. Co., 3 
Ga. A. 4380, 60 SE 118. 

46. Garver v. Hawkeye Ins. Co., 
69 Iowa 202, 28 NW 555; Collins v. 
“St. Paul F. & M. Ins. Co., 44 Minn. 
440, 46 NW 906. é 

47. Haden vy. Farmers’, etc., Fire 
Assoc., 80 Va. 683. 

4g. Andes Ins. Co. v. Fish, 71 Ill. 
620; Allen v. Charlestown Mut. F. 
Ins. Co., 5 Gray (Mass.) 384; Con- 
vis v. Citizens’ Mut. F. Ins. Co., 127 
Mich. 616, 86 NW 994, 


Co., 127 Mich. 616, 86 NW 994. 
50. Curry v. Commonwealth Ins. 
10 Pick. (Mass.) 535, 20 AmD 
547. 


51. Glens Falls Ins. Co. v. Mi- 
chael, 167 Ind. 659, 74 NE 964, 79 
NE 905, 8 LRANS 708 [overr Geiss 
v. Franklin Ins. Co., 123 Ind. 172, 
24 NE 99, 18 AmSR 3824, in so far 
as it held to the contrary]. 

52. See supra § 216. 

58. Overton v. American Cent. 
Ins. Co., 79 Mo. A. 1; Virginia F. & 
M. Ins. Co. v. Kloeber, 31 Gratt. (72 
Va.) 749; Southern Mut. Ins. Co. v. 
Kloeber, 31 Gratt. (72 Va.) 739. 

54. Leathers v. Farmers’ Mut. F. 
ns) Co.) 24 Nie Be i259: 

55. Doyle v. American F. Ins. Co., 
181 Mass. 139, 63 NE 394. | 

Property of husband or wife gen- 
erally see supra § 219. 

56. Dwelling House Ins. 
Dowdall, 49 Ill. A. 338. 

Interest of: 

Lessee see infra § 221. 
Mortgagee see supra § 214. 
57. Yost v. Dwelling House 


Co. v. 


Ins. 


ColpjealL79uePat 3884;026 vA: Bit, cod 
AmSR 604; Sands v. Dwelling House 
Ins. Co., 26 PittsbLegJNS (Pa.) 
318. 


58. Sands v. Dwelling House Ins. 
Co., 26 PittsbLegJ 318. 

59. Dwelling House Ins. Co. v. 
Dowdall, 49 I11..A. 33 [aff 159 Ill. 179, 
42 NE 606]. 

60. Buildings on leased land see 
infra § 222. 


Ins. Co., 22 Del. 166, 67 A 146; Prus- 
sian Nat. Ins. Co. v. Empire Cater- 
ing Co., 113 Ill. A. 67; Security Ins. 
Co. v. Mette, 27 Ill. A. 324; Leonard 


Milling Co. v. Liverpool, etc., Ins. - 
Co., 25 Mo. A. 259; Clymer Opera 
Co. v. Rural Valley Mut. F. Ins. 


Co., 50 Pa. Super. 645; Schiavoni v. 
Dubuque F. & M. Ins. Co., 48 Pa. 
Super. 252. 

62. Prussian Nat. Ins. Co. v. Em- 
pire Catering nh Co, 113') Mls Al w6u: 
Cuthbertson v. North Carolina Home 
Ins: Coys 96eN. Ci 48055 2.) SH 258s 
pata, v. Home Ins. Co., 20 Pa. Super. 

63. Stickney v. Niagara Dist. Mut. 
Ins:, Coss 23selitCo \CmaP aro eee A 
see Compton v. Mercantile Ins. Co., 
27 Grant Ch. (U. C.) 334 (statement 
that insured owned the premises, in 
answer to question, avoids the policy 
if insured is only a lessee with right 
to remove building). 

64. Md.—Citizens’ F. Ins., ete, 
Co. v. Doll, 35 Md. 89, 6 AmR 360. 

Mo.—Mers v. Franklin Ins. Co., 68 
Mo, 127. 

Va.—Mutual Assur. Co. v. Mahon, 
5yCall (94a). bit 

N. B.—Crockford y. London, 
BF. dns. .@o.,, 10 oN. Bs 162, 

Ont.—Shaw v. St. Lawrence Coun- 
ty, Mutyinsi)Coy, tb - Uy Co@.4B aie 
Walroth v. St.ebawrence County Mut. 
ins. Cos, 1000. €:.Q<-B: 1525. 

65. Nichols v. Farmers’ Mut. Ins. 
Co., 18 F. Cas. No. 10,242; Merchants’ 
ins.;-Cowevnukricks: 5aOh.. Dec, .GRe- 


etc., 
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a contrary rule has been asserted by some author- 
ities on the ground that a mere insurable interest 
justifies the use of such term.®° A lessor’s cov- 
enant to convey does not give the lessee such an 
interest as will warrant his representation that 
he is the owner of the property.*7 So insured has 
not ‘‘a perfect legal and equitable title’’ to prop- 
erty which he occupies as tenant of his wife.®* The 
fact that a lease is outstanding does not render 
the lessor’s interest other than absolute and uncon- 
ditional ownership;*® but a demise to insured, his 
heirs and assigns forever, subject to a perpetual 
rent and right of reéntry, will not create an abso- 
lute interest.”° 
[§ 222] (14) Buildings on Leased Land or 
Land Not Owned by Insured. In the absence of 
an inquiry or provision in the policy, insured need 
not disclose the fact that the insured building 
owned by him stands upon leased ground," although 
the rule is otherwise in case of mutual companies 
which reserve a lien on the insured premises.‘? 
However, it is a frequent provision in policies that 
if the insured building stands on leased ground that 
fact must be disclosed to insurer, and a failure to 
give such information will under such a policy avoid 
the insurance.7* But if insured owns the land in 
fee he need not state that he has leased it to a 
third party for a term of years.7* And a‘ vendor 
of land with the right to remove the buildings there- 
on is not within the provision.7® Where the policy 
provides that it shall be void if the subject of in- 
surance is a building upon ground not owned by 
insured in fee simple, the fact that the building 
stands upon leased land avoids the policy.7® A 
lessee with option to purchase is not the owner in 
fee simple within-the meaning of such provision.”? 
print) 47, 2 AmLRec 336; Hope Mut. 
Ins. Co. v. Brolasky, 35 Pa. 282. 


66. Fowle v. Springfield F. & M. 
Ins. Co., 122 Mass. 191, 23 AmR 308; 


19 Ni SBE 126) 
[a] 
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N. B.—Ross v. Citizens’ Ins. Co., 


In Maine by statute it is a 
duestion for the jury whether such 


[§§ 221-224 
But an outstanding contingent right of dower does. 
not render the title of insured less than fee sim- 
ple.78 And the provision is not violated because 
one of the insured owns the land in fee simple 
while both own the building,’? nor because the build- 
ing is situated on a government homestead, the 
title to which remains in the United States and on 
which final proof is not made until after a loss,®® 
nor by the fact that the building, without the khowl- 
‘edge of insured, extends beyond the line of. his. 
lot;81 and the same is true where such building 
is erected partly on the street,8? although there is 
authority to the contrary.** So the provision is not 
applicable where the insurance is on lumber in a 
building in process of demolition and not a part 
of the real estate.®+ 
[§ 223] (15) Policies Payable ‘‘As Interest. 
May Appear.’’ Where a policy is made payable 
to a designated person ‘‘as his interest may ap- 
pear,’’ the condition of the policy avoiding it if the 
interest of insured is not truly stated or is other 
than unconditional and sole ownership, and is not 
so represented in the policy, is waived.> But this 
does not excuse a breach of condition as to state- 
ments of title on the part of insured, the payee not. 
being regarded as such, nor insurer as charged with 
notice of the nature of the payee’s interest.%¢ 
[§ 224] (16) Miscellaneous Interests.*7 The 
owner of all the stock of a corporation has such 
title that he will constitute his grantee the ‘‘sole, 
absolute and unconditional owner’’ of the com- 
pany’s realty,®® but he cannot describe himself as 
such.*? The existence of a mere pooling arrange- 
ment between competing business interests does not 
alone amount to a breach of such provision in a 
policy insuring the use and occupation of a build- 
and as between the owner and the 
public, he has a right to remove it. 


Haider v. St. Paul F. & M. Ins. Co., 
67 Minn. 514, 70 NW 805. 


Lawrence v. St. Marks F. Ins. Co., 
43 Barb. (N. Y.) 479; Niblo v. North 
eonerican BE. Ins, Co., 3 N. Y. Super, 
51. 
67. 
5h IN. 
68. 
man, 


Daniels v. Acadia F. Ins. Co., 
S. 133, 35 DombLR 601. 
Home Mut. F. Ins. Co. v. Pitt- 
111 Miss. 420, 71 S 739. 

69... Eyeomimneg? ) Fo > Ans. iGo, fiw: 
Haven, 95 U. S. 242, 24 L. ed. 473; 
Planters’ Mut. Ins. Co. v. Rowland, 
' 66 Md. 236, 7 A 257; Alkan v. New 
Hampshire Ins. Co., 53 Wis, 136, 10 
NW 91; Lancashire Ins. Co. v. Chap- 
man, 7 RevlLeg 47. And see Colum- 
bia Ins). (Co, wie Cooper, - 50/9 Pal 331 
(there was no fraud in the insured’s 
having failed to show that a small 
portion of the property insured be- 
longed to a tenant, the insured hav- 
ing a landlord’s lien thereon). 

70. Dowd v. American F. Ins. Co., 
ATMEL Tin GNe hye) aulicos 


71. Eleteher™ “vy. Commonwealth 
Ins. Co., 18 Pick. (Mass.) 419. 
72. Kibbe v. Hamilton Mut. Ins. 


Co., 11 Gray (Mass.) 168. 

73. U. S.—Waller  v. Northern 
Assur. Co., 10 Fed. 232, 2 McCrary 
637. 

Ill. Dwelling House Ins. Co. v. 
Shaner, 52 Ill. A. 326; Ben Franklin 
Ins. Co. v. Weary, 4 Ill. A. 74. 

N. Y.—Van Schoick v. Niagara F. 
Ins. Co., 68 N. Y. 434; Dowd v. Ameri- 
can #. Ins. Co., 41 Hun 139. 

S. C.—Spradley v. Georgia Home 
Ins. Coy (112 S) CC) 1519-98 SH 285. 

Tex.—East Texas F. Ins. Co. v. 
Brown, 82 Tex. 631, 18 SW 713; 
Home Ins. Co. v. Smith, (Civ. A.) 
29 SW 264. 

W. Va.—Eagan v. Attna FB. & M. 
Ins. Co., 10 W. Va. 583. 


Co., 91 Me. 289, 39 A 1006. 


facts materially increased the risk. 
Atherton v. British America Assur. 


74. Liycoming F. Ins. Co. V. 
Haven, 95 U. S. 242, 24 L. ed. 478. 

75. Washington Mills Emery Mfg. 
Co. v. Commercial F. Ins. Co., 13 
Fed. 646; Washington Mills Emery 
Mfg. Co. v. Weymouth, ete, Mut. F. 
Ins.:Co., 435 Mass.:503. 

76. Wyandotte Brewing Co. v. 
Hartford F. Ins. Co., 144 Mich. 440, 
108 NW. 3938, 115 AmSR_ 458, 6 
LRANS 852; Parsons v. Lane, 97 
Minn. 98, 106 NW 485, 98 LRANS 
231, 7 AnnCas 1144; Clymer Opera 
Co. v. Rural Valley Mut. F. Ins. Co., 
50 Pa. Super. 645; Seitz v. Scottish 
Union; ‘ete, Ins. Co., 371 Pa. Super. 
261; Beddall v. Citizens Ins. Co., 28 
Pa. Super. 600. 

77. Finlon v. National Union F. 
Ins. Co., 65 Or. 493, 1382 P 712. 

78. Tebeau v. Globe, etc, F. Ins. 
Co., 271 Mo. 626, 197 SW 130, 2 ALR 


1041. 
79. Mascott v. First Nat. F, Ins. 
Co, 


Co.; 69 Vt. 116, 37) A i255: 

80. Allen v. Phcenix Assur. 

12 Ida. 658, 88 P 245, 8 LRANS 903, 
10 AnnCas 328. 

[a] The entire burden of the loss, 
in case of loss, falls on insured, and 
the government has no interest in 
the property destroyed, and suffers 
no loss on account thereof. Allen 
v. Phenix Assur. Co., 12 Ida. 653, 88 
P 245, 8 LRANS 903, 10 AnnCas 328. 

81. Haider vy. St. Paul F. & M. 
Ins. Co., 67 Minn. 514, 70 NW 805. 

82. Haider v. St. Paul F. & M. 
Ins. Co., 67 Minn. 514, 70 NW 805. 

[a] For the reason that the pub- 
lic has no interest in the building, 


83. Norwich Union F. Ins. Co. v. 
Le Bell, 29 Can. S. C. 470. 

84. Ensel v. New York Lumber 
Ins. Co., 88 Oh.. St. 269, 102 NE 955. 

85. U. S.—Rumsey v. Phcenix Ins. 
Co., 1 Fed. 396, 17 Blatchf. 527. 

Md:—Bakhaus v. Caledonian Ins. 
Co., 112 Md. 676, 684, 77 A 310 [quot 
Gye}. 

Mich.—Johnston v. Farmers’ F. 
Ins. Co., 106 Mich. 96, 64 NW 5. 

Nebr.—Liverpool, etc., Ins. Co. v. 
Davis, 56 Nebr. 684, 77 NW 66. 

N. Y.—Dakin v. Liverpool, etc., 
Ins. Co., 77 N. Y. 600 mem [aff 13 
Hun 122]; De Wolf v. Capital City 
Ins. Co., 16 Hun 116. 

[a] Rule applied.—The conditions 
of a policy, issued to insured alone, 
when the property was owned By 
him and his wife, and not disclosing 
such fact or the presence of a mort- 
gage on the property, that it shail 
be void if the interest of insured 
is not truly stated, or is other than 
unconditional and sole ownership, are 
waived by a rider making the loss 
payable to assured “as interest may 
appear.’ Bakhaus v. Caledonian Ins. | 
Co., 112 Md. 676, 684, 77 A 310 [quot 
Cy cy. 

86. ‘Phoenix Ins7 Co.. ‘tv 
Parks Amusement Co., 63 Ark. 187, 
37 SW 959; Bakhaus v. Caledonian 
Ins. Co., 112 Md. 676, 684,.77 A 319 
[quot Cyc]; Lasher v. St. Joseph F. 
& ‘M: Ins. : Co., 86° N.Y: 423, [aff We 
Hun 98, 57 HowPr 222 (rev 55 How 
Pr 324)]. f 
r ou See also supra § 209 note 84 

ce]. 

88. Phoenix Assur. Co. v. Deaven- 
port, 16 Tex. Civ. A, 283, 41 SW 399. 

89. Syndicate Ins. Co. v. Bohn, 65 


Public 
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ing used in the business.°? Where insured executes 
an instrument operating as a deed, instead of oper- 
ating as a will as it was intended by him to operate, 
‘‘sole and unconditional 


he ceases to be the 
owner.’? 91 

[§ 225] 4. 
close. 


Fed. 165, 12 CCA 531, 27 LRA 614; Mc- 
Cormick v. Springfield F. & M.. Ins. 
Co.,, 66.,\Cal. ..361,° 5. P. 6173, North 
British, etc., Ins. Co. v. Bohn, 49 
Nebr. 572, 68 NW 942. 

90. Buffalo Elevating Co. v. Prus- 
Sian Nat. Ins. Co., 64 App. Div. 182, 
fi eae 918 [aff 171 N. Y. 25, 68 NE 


' 91. Messelback  v. 46 
Hun (N. Y.) 414. 

92.. Cross references: 

As violation of condition as to title 

see supra § 214. 

Breach of condition subsequent see 

infra §§ 307-3811. 

Entire or severable contracts see 

infra. § 235. 

93. U. S.—Pennsylvania' F. Ins. 
ee v. Hughes, 108 Fed. 497, 47 CCA 
459. 

Ind.—Continental Ins. Co. v. 
ema 120 Ind. 30, 22 NE 78, 5 LRA 
430. ; 
Iowa.—Jamison vy. State Ins. Co., 
85 Iowa 229, 52 NW 185. 

Ky.—Germania F. Ins. Co. v. 
Nickell,-178 Ky. 1, 198 SW 534; Fire- 
man’s Fund Ins. Co. v. Meschendorf, 
14 KyL 757. 

Me.—Buck v. Phenix Ins. Co., 76 
Me. 586. 

Mass.—Strong v. Manufacturers’ 
Ins. Co., 10 Pick. 40, 20 AmD 507. 

Mich.—Kennedy v. London, etc., F. 
Ins. Co., 157 Mich. 411, 122 NW. 134; 
Hall v. Niagara F. Ins. Co., 93 Mich. 
184, 53 NW 727, 32, AmSR 497, 18 
LRA 135; Guest v. New Hampshire 
F. Ins. Co., 66 Mich. 98, 33 NW 31; 
Tiefenthal v. Citizens’ Mut. F. Ins. 
Co., 53 Mich. :306, 19 NW 9; O’Brien 
erOhionmnsy: GO... 702 Mich h31,." k7 


Mo. — Hollenbeck  v. 
Town Mut. F. Ins. Co., 
57, 243 3SIWi24.7.. 

Nebr.—Seal v. Farmers’, etc., Ins. 
Co.,.59 Nebr. 253, 80 NW 807. 

N. Y.—Huff v. Jewett, 20 Mise. 
35, 44 NYS 311; American Artistic 
Gold Stamping Co. v. Glens Falls 
ins. Co., 1 Misc. 114, 20 NYS 646; 
Traders’ Ins. Co. v. Robert, 9 Wend. 
404 


Norman, 


“NW 726. 


Mercantile 
133: Mo. A. 


Or.—Koshland v. Hartford F. Ins. 
Co., 31 Or. 402, 49 P 866. 
Pa.—Dwelling-House 
Hoffman, 125 Pa. 626, 
Niagara F. Ins. Co. v. Miller, 
Pa. 504, 14 A 385, 6 AmMSR 726. But 
see Smith v. Columbia Ins. Co., 17 
Pa. 2538, 55 AmD 546 (where exist- 
ence of encumbrance is material it 
must be disclosed, although no in- 

quiry is made). 

Va.—Morotock Ins. Co. v. Rodefer, 
92 Va. 747, 24 SE 393, 58 AmSR 846; 
Wytheville Ins. Co. v. Stultz, 87 Va. 
629, 13 SE 77; Wooddy v. Old Do- 
minion Ins. Co., 31 Gratt. (72 Va.) 
362, 31 AmR 7382; Manhattan F. Ins. 
Co. v. Weill, 28 Gratt. (69 Va.) 389, 
26 AmR 364; West Rockingham Mut. 
F. Ins. Co. v. Sheets, 26 Gratt. (67 
Va.) 854. 

W. Va.—Quarrier v. Peabody Ins. 
Co., 10 W.Va. 507, 27 AmR 582. 

Wis.—Roloff v. Farmers’ ~“ Home 


Ins. 7 Co;¥ v- 
18% A397; 
120 


Encumbrances °’—a, Duty to Dis- 
Unless specific inquiries in regard thereto 
are made by insurer or demanded by the policy in- 
sured. need not disclose the existence of liens and 
encumbrances on the insured property,®? in the ab- 
sence of a fraudulent intent,®* although a contrary 
rule has been asserted in case of mutual companies 
_whose by-laws limit the amount of encumbrances.®5 
But a fraudulent concealment of an encumbrance 
known by insured to be material to the risk will 
avoid the policy, even though no specifie inquiry is 
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made. 
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General provisions avoiding the policy if 
the statements by insured are not true or if he fails 
to disclose every fact material to the risk, without 
expressly mentioning encumbrances, do not require 


disclosure thereof;°’ nor does inquiry as to one 


Mut. dns. Co., 130 Wis. 402, 110 NW 
261; Wankirk v. Citizens’ Ins. .Co.; 
79 Wis. 627, 48 NW 798; Alkan v. 
New . Hampshire Ins. Co., 53 Wis. 
136, 10 NW 91. ; 

Ont.—Reddick v. Saugeen Mut. F. 
Ins." Co.,//15 ) Ont) {As 13683 1 Klein -v. 
Union F. Ins. Co., 3 Ont. 234. 

[a] A South Dakota statute to 
this effect has been declared not ap- 
plicable to chattel mortgages. Hard- 
ing :v. Norwich Union F. Ins. Soc., 
10 (S.. Dic64,° TL INW 755. 

94 Hall v. Niagara F. Ins. Co., 
93 Mich. 184, 53 NW 727, 32 AmSR 
497, 18 LRA 135; Seal v. Farmers’, 


ete., Ins. Co., 59 Nebr. 253, 80 NW 
807; Vankirk v. Citizens’ Ins. Co., 
79 Wis. 627, 48 NW 798; Alkan v. 


New Hampshire Ins. Co., 53 Wis. 136, 
10 NW 91. 

95. Van Buren v. St. Joseph 
ey ts Village EF. Ins. Co., 28 Mich. 

96. Niagara F. Ins. Co. v. Layne, 
170 Ky. 339, 185 SW 11386; Niagara 
F. Ins. Co. v. Layne, 162 Ky. 665, 
172 SW 1090; Continental Ins. Co. v. 
Mordyehl40y Keys w 406.0 13silvcSiwr 189: 
Southern California Ins. Co. v. Lu- 
cas, 15 KyL 574. 

[a] An encumbrance is material 
to the risk when it is such that the 
insurer, in accordance with the usual 
conduct of his business, would not 
have issued the policy had he known 
of it. Niagara F. Ins. Co. v. Layne, 
162 Ky. 665, 172 SW 1090. 

97. U. S.—Hosford v. Germania F. 
Ins Cop 2k Ue Sis 99 eS SCtet199;, 
32 L. ed. 196. 

Ind.—German Mut. Ins. Co. v. Nie- 
wedde, 11 Ind. A. 624, 39 NE 534. 

Iowa.—Crittenden v. Springfield F. 
& M. Ins. Co., 85 Iowa 652, 52 NW 
548, 39 AmSR 321. 

Mass.—Taylor v. Adtna Ins. Co., 
120 Mass. 254; Com. v. Hide, etc., 
Ins. Co., 112 Mass. 136, 17 AmR 72; 
Liberty Hall Assoc. v. Housatonic 
Mut. F. Ins. Co., 7 Gray 261; Hall v. 
People’s Mut. F. Ins. Co., 6 Gray 185. 

Mich.—O’Brien v. Ohio Ins. Co., 52 
Mich. 131, 17 NW 726; American Ins. 
Co. v. Gilbert, 27 Mich. 429. 

Mo.—Bersche v. Globe Mut. 
Co., 31 Mo. 546. 

N. J.—Carson v. Jersey City Ins. 
Co., 43 N. J. L. 300, 39 AmR 584. 

N. Y.—Browning v. Home Ins. Co., 
71 N. Y. 508, 27 AmR 86; Gates v. 
Madison County Mut. Ins. Co. 5 
N. Y. 469, 55 AmD 360; Dohn v. 
Farmers’ Joint-Stock Ins. Co., 
Lans. 275, : 

Oh.—Dayton Ins. Co. v. Kelly, 24 
Oh. St. 345, 15 AmR 612; Lorillard 
F. Ins. Co, v. McCulloch, 21 Oh. 
St. 176, 8 AmR 52. 

Or.—Koshland v. Hartford F. Ins. 
Co., 31 Or. 402, 49 P 866. 

Pa.—Dwelling-House Ins. Co. v. 
Hoffman, 125 Pa. 626, 18 A 397. 


Ins. 


Tex.—Liverpool, etc., Ins. Co. v. 
Ricker, 10 Tex. Civ. A. 264, 31 SW 
248. 


Wis.—Vankirk v. Citizens’ Ins. Co., 
79 Wis. 627, 48 NW 798; Dunbar v. 
Phenix Ins. Co., 72 Wis. 492, 40 NW 


form of encumbrance require a disclosure as to 
other varieties which may exist.°8 
in a blank calling for the amount of the encum- 
brances is neither a denial nor an affirmance of the 
existence of an encumbrance,®® and the same is true 
where insured draws a line with his pen through a 
question as to encumbrances. 
undertakes to make any representation concerning 
the presence or absence of liens or encumbrances, 
the policy will be vitiated if false statements are 
made,” unless such misrepresentation was induced 


A failure to fill 


But if the applicant 


386; Alkan v. New Hampshire Ins. 
Co., 53 Wis. 136, 10 NW 91. 

Ont.—Samo v. Gore Dist. Mut. F. 
Ins. Co., 1 Ont. A. 545 [app allowed 
on other grounds 2 Can. S. C. 411]; 
nye Vv. (Unison Insin-Cos- sont, 

{a] A requirement that the 
“whole value and ownership” be 
stated does not include’ encum- 
brances. Taylor v. A)tna Ins. Co., 
120 Mass. 254. 

98. Phoenix Ins. Co. v. Coomes, 20 
SW 900, 14 KyL 603. And see infra 
§ 226 text and notes 36—45. 

99. Parker Ve Otsego County 
Farmers’ Co-op. F. Ins. Co., 168 N. Y. 
655, 61 NE 1132 [aff 47 App. Div. 204, 
62 NYS 199]. 

1. Jersey City Ins. Co. v. Carson, 
44. N. J. L. 210. 

2. U. S.—Perry v. London Assur. 
Corp., 167 Fed. 902, 93 CCA 302. 

Conn.—Warner v. Middlesex Mut. 
Assur. Co., 21 Conn. 444. 

Ind.—Bowlus v. Phenix Ins. Co., 
133 Ind. 106, 32 NE 319, 20 LRA 
400; Indiana Ins. Co. v. Brehm, 88 
Ind. 578; Cox v. Adtna Ins. Co., 29 
Ind. 586. 

Ky.—Security Ins. Co. v. Bronger, 
6 Bush 146. 

Me.—Richardson v. Maine Ins. Co., 
46 Me. 394, 74 AmD 459; Battles v. 
pk County Mut. F. Ins. Co., 41 Me. 

Md.—Beck v. Hibernia Ins, Co., 44 
Md. 95. 


Mass.—Murphy v. People’s Equi- 
table Mut. F. Ins. Co., 7 Allen 239; 


Towne v. Fitchburg Mut. F. Ins. 
Co., 7 Allen 51; Draper v. Charter 
Oak F. Ins. Co., 2 Allen 569; Jen- 


kins v. Quincy Mut. F. Ins. Co., 7 
Gray 370; Friesmuth v. Agawam 
Muto erinsi Co; 107 Cush. 68% 
Davenport v. New England Mut. F. 
Ins. Co., 6 Cush. 340. 

Mich.—Aitna Ins. Co. v. Resh, 40 
Mich. 241. 

Mo.—Lama v. Dwelling House Ins. 
Co., 51 Mo. A. 447. 

Nebr.—Madsen v. Farmers’, etc., 
Ins. Co., 87 Nebr. 107, 126 NW 1086, 
29 LRANS 97, AnnCas1912A 985; 
Seal v. Farmers’, etc., Ins. Co., 59 
Nebr. 2538, 80 NW 807. 

N. H.—Gahagan v. Union Mut. Ins. 
Co., 43 N. H. 176; Patten v. Mer- 
chants’, etc, Mut. F. Ins. Co., 38 
N. H. 338. 

N. Y.—King v. Tioga County Pa- 
trons’ Fire Relief Assoc., 35 App. 
Div. 58, 54 NYS 1057; Smith v. Em- 
pire Ins. Co., 25 Barb. 497. 

N. C.—Hayes v. U. S. Fire Ins. 


Co., 132 N. C. 702, 44 SE 404, 
Oh.—Byers v. Farmers’ Ins. Co., 

35 Oh. 606, 35 AmR 623. 
Pa.—Pennsylvania Ins. Co v. 


Gottsman, 48 Pa. 151. 

Tex.—Philadelphia Fire Assoc. v. 
American Cement Plaster Co., 37 Tex. 
Civ. A. 629, 84 SW 1115; Queen Ins. 
Co. v. May, (Civ. A.) 35 SW 829. 


Va.—Southern Mut. Ins. Co. v. 
Yates, 28 Gratt. (69 Va.) 585; West 
Rockingham Mut. F. Ins. Co. v. 


Sheets, 26 Gratt. (67 Va.) 854. 
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by mistake.® 


terial.® 


the value of the property that it 


Wash. — Woods v. Pennsylvania 
Ins. Co., 82 Wash. 563, 144. P 650. 

Wis.—O’Brien v. Home Ins. Co., 79 
Wis. 399, 48 NW _ 714; Ryan_ v. 
Springfield F. & M. Ins. Co., 46 Wis. 
671, 1 NW 426. 

N. B.—Marshall v. 
Cone oe UNS Bs 6s. 

Ont.—Reddick v. Saugeen Mut. F. 
Ins. Co., 14 Ont. 506; Wilby v. Stand- 
and Ins. aCo nou Ont. yilb: . Bleakley, 
v. Niagara Dist. Mut. Ins. Co., 16 
Grant Ch. :(U.  €.).. 198; Johnstone 
vy. Niagara Dist. Mut. Ins. .Co., 13 
Uae. Cy ey 331s sehillips vesGrand 
River Farmers’ Mut. F. Ins, Co., 46 
U. C. Q. B. 334; Muma v. Niagara 


Times J. Ins. 


Dist Mute lns: \COtm2 Zur U.15@ Quis 
214. 
[a] Rule applied. — An answer 


that property was unencumbered was 
false and avoided the insurance 
where there was a mortgage which 
had been paid off by services ren- 
dered by the mortgagor to the mort- 
gagee, and which the latter was 
ready to release. Muma v. Niagara 


Dist Mut. Ins Cosv722)U.C. (Orb: 
214. 
3. Crittenden v. Springfield F. & 


M. Ins. Co., 85 Iowa 652, 52. INW 
548, 39 AmSR 321; Farmers’ F. Ins. 
Colive Johnston, 113 Mich. .426). 771 
NW 1074; Columbia Ins. Co. v. 
Cooper, 50 Pa. 331. 

{a] ‘Tllustration.—The naming by 
insured of one who he mistakenly be- 
lieves owns the mortgage on the 
property insured does not avoid the 
policy. Farmers’ F. Ins. Co. v. John- 
ston, 113 Mich. 426, 71 NW 1074. 

4 See supra § 201; and infra 
notes 5-9. 

5. Connecticut F. Ins. Co. v. Man- 
ning, 160 Fed. 382, 87 CCA 334, 15 
AnnCas 838 (Missouri case). 

6. Ga.—Phenix Ins. Co. v. Fulton, 
80 Ga. 224, 4 SE 866. 

Me.—Fox v. Phenix F. Ins, Co., 52 
Me. 333. 

N. C.—McCarty v. Scottish Union, 
etc., Ins. Co., 126 N. C. 820, 36 SEH 
284, 

Tenn.—Continental F. Ins. Co. v. 
Whitaker, 112 Tenn. 151, 79 SW 119, 
105 AmSR 916, 64\ULRA 451. 

Tex.—Mecca F'. Ins. Co. v. Stricker, 
(Civ) AUS 6TSIWisb99: 

Ont.—Reddick v. Saugeen Mut. F. 
Ins. Co., 15 Ont. A. 363. 

{a] TIllustration.—Under a statute 
providing that statements in the ap- 
plication or policy shall be deemed 
representations, and not warranties, 
and no misrepresentations, unless 
material or fraudulent, shall prevent 
a recovery on the policy, a failure to 
disclose a trust deed on the prem- 
ises, which included other property 
sufficient to satisfy the encumbrance, 
which omission was not found to be 
fraudulent, did not vitiate the policy. 
McCarty v. Imperial Ins. Co., 126 
N. C. 820, 36 SE 284. 

[b] The lien of encumbrances 
does not increase the risk. Conti- 
nental F. Ins. Co. v. Whitaker, 112 
Mennaeeloiy aoe SW. 19 LOS AMS ER 
916, 64 LRA 451. 

7. Southern California Ins. Co. v. 


Under some statutes a misstatement, 
even though it is a warranty, must be material in 
order to avoid the policy;* and while in some juris- 
dictions it is held that a warranty as to encum-~ 
brances is material to the risk as a matter of law,® 
other authorities have neld that the existence or 
amount of an encumbrance is not necessarily ma- 
The amount of the encumbrance in rela- 
tion to the amount of the policy and the value of 
the property or insurable interest may be taken 
into consideration in determining the materiality of 
the representation,’ and if the amount of the encum- 
brance is nominal,® or is so small compared with 
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is immaterial.!° 


could not affect 


Lucas, 15 Kyl 574; Patterson v. Ox- 
ford Farmers’ Mut. F.-Ins. Co., 4 
OntWN 140, 23 OntWR 122, 7 Dom 
ute 369. And see cases infra notes 
FAG 

{a] For example, the encum- 
brance must leave the insurable in- 
terest in excess of the amount of 
the policy. Phoenix Ins. Co. Vv. 
Coomes, 13 KyL 238, 20 SW 900, 14 
KyL 6038; Springfield F. & M. Ins. 
Co. v. Phillips, 16 Kyl 352; South- 


ern California Ins. Co, v. Lucas, 15 
Kyl 574, 
[b] In the absence of evidence 


of the value of insured property it is 
impossible to say that the failure of 
the applicant to disclose that the 
property was encumbered was a non- 
disclosure of a material circum- 
stance of which insurer should have 
been informed. Patterson v. Oxford 
Farmers Mut. F. Ins. Co., 4 OntWN 
140, 28 OntWR i122, 7 DomLR 369. 
Misrepresentations as to amount 
of encumbrance see infra notes 19- 


Atna Ins. Co. v. Resh, 40 Mich. 
241; American Ins. Co. v. Gilbert, 27 
Mich, 429; Patten v. Merchants’, etc., 
Mut. F. Ins. Co., 38 N. H. 338. 

9. Phoenix Ins. Co. v. Coomes, 20 
Sw 900, 14 KyL 603, 13 Kyl 238; 
Springfield F. & M. Ins. Co. v. Phil- 
lips, 16 KyL 352. See Phenix Ins. 
Co. v. Fulton, 80 Ga. 224, 4 SE 866 
(question for jury). - 

10. Ark.—Great Southern F. Ins. 
Co. .v. Burns, 118 Ark, 22) 175 -SW 
1161, LRA1916B 1252, AnnCas1917B 
497, 

Ga.—Hartford City F. Ins. Co. v. 
Carrugi, 41 Ga. 660. 

Kan.—Humble v. German Alliance 
Ins. Co., 92 Kan. 486,. 141 P 243; 
Humble v. German Alliance Ins. Co., 
85 Kan, 140, 116 P 472, AnnCas1912D 
630. 

Nebr.—Seal v. Farmers’, etc., Ins. 
Co., 59 Nebr. 253, 80 NW 807; Slo- 
bodisky v. Phenix Ins. Co., 53 Nebr. 
816, 74 NW .70; Phenix Ins. Co. v. 
Fuller, 53 Nebr. 811, 74 NW 269, 68 
AmSR 637, 40 LRA 408; Hanover F. 
Ins. Co. v. Bohn, 48 Nebr. 743, 67 NW 
774; Insurance Co. of North America 
v. Bachler, 44 Nebr. 549, 62 NW 911. 


Or.—Arthur v. Palatine Ins. Co., 
35 Or. 27, 57 P 62, 76 AmSR 450. 
Tenn.—Delahay v. Memphis Ins. 


Co., 8 Humphr. 684. 

Wash.—Neher v. Western Assur. 
Co., 40 Wash. 157, 82 P 166. 

Ont.—Coulter v. Equity F. Ins. Co., 
9 Ont. L. 35, 4 OntWR 383. 

[a] Such is the rule by virtue of 
statutes in some jurisdictions. Light 
v. Greenwich Ins. Co., 105 Tenn. 480, 
58 SW 851. 

11. U. S.—Connecticut. F. Ins. Co. 
v. Manning, 160 Fed. 382, 87 CCA 334, 
15 AnnCas 338; Fries v. Star F. Ins. 
Co., 156 Fed. 611 [aff 154 Fed. 35, 83 
CCA 147]; Waller v. Northern Assur. 
Co., 10 Fed. 232, 2 McCrary 6387. 

Fla.—Georgia Home Ins. Co. 
Hoskins, 71 Fla. 282, 71 S 285. 

11l.—Crikelair v. Citizens’ Ins. Co., 
168 Ill. 309, 48 NE 167, 61 AmSR 
119 [aff 68 Ill. A. 687]; Hebner vy. 
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the interest of insured,® the misrepresentation or 
concealment will be deemed immaterial. Many cases 
hold that even though the policy contains a state- 
ment that the insurance is to be void unless all 
matters material to the risk are disclosed or if 
the property is encumbered, still the mere accept- 
ance of such a policy does not amount to a repre- 
sentation, and a failure to disclose an encumbrance 


But the current of authority as- 


serts that the policy stands avoided if there is 
an encumbrance not disclosed and the policy con- 
tains an express condition or requirement of dis- 
closure,!! although insured had no actual knowil- _ 


Palatine’ Ins.“Cot,’ 55 cM Ae 275. 
Dwelling House Ins, Co. v. Shaner, 
52. Ill. A, 326: 

Ind.—Continental Ins. Co. v. Van- 
lue;, 126 2"Ind.. 2410 26 NEY £19) 20 
LRA 843; Leonard v. American Ins. 
Co., 97 Ind. 299; Indiana Ins. Co. v. 
Pringle, 21 Ind, AY 559)"52- NE) 82Y: 
Shaffer v. Milwaukee Mechanics’ Ins. 
Co., 17 Ind. A. 204, 46 NE 557; Mil- 
waukee Mechanics’ Ins. Co. v. Nie- 
wedde, 12 Ind. A. 145, 39 NE 757. 

Iowa.—Baldwin v. German Ins. 
Co., 105 Iowa 379, 75 NW 826. 

Me.—Gould v. York County Mut. F. 
Ins. Co., 47 Me. 403, 74 AmD 494, 

Mass.—Fitchburg Sav. Bank v. 
Amazon Ins." Co., 125 Mass. 431; 
Bowditch .Mut. F. Ins. Co. v. Wins- 
low, 3 Gray 415. 

-Mich.—Meech v. Citizens’ Ins. Co., 
147 Mich. 343,110 NW 1078; Clay F. & 
M. Ins. Co. v. Huron Salt, ete. Mfg. 
Co., 31 Mich. 346. But see O’Brierr 
v. Ohio Ins. Co., 52 Mich. 131, 17 NW 
726 (under a condition that the pol- 
icy shall be void if there is any 
omission or false representation as 
to title, encumbrance, condition, ete., 
of the property, the disclosure of an 
encumbrance need 


not be made in 
the absence of any inquiry). 
Minn.—Devil’s Lake First Nat. 


Bank v. American Cent. Ins. Co., 58 
Minn. 492, 60 NW 345. 

Miss..—Lester v. Mississippi Home 
Ing, Coz, 19 S99: 

Mo.—Loehner v. Home Mut. Ins. 
Co., 17 Mo. 247; Hollenbeck v. Mer- 
cantile Town Mut. F. Ins. Co., 133 
Mo. A. 57, 113:SW 217; Brennen v. 
Connecticut F. Ins. Co., 99 Mo. A. 
718, 74 SW 406; Cagle v. Chillicothe 
Town Mut. F..Ins. Co., 78 Mo. A. 
215; Ramer vy. American Cent. Ins. 
Co.; .70° Mo; A. “47;° Barnard ‘v2. Na-= 
tionak EB. Tass iCol; 2%) eo. As Ber 
Reithmueller y. Philadelphia Fire 
Assoc., 20 Mo, A. 246. 

N. Y.—Fitzgerald v. Atlanta Home 
Ins. Co., 61 App. Div. 350,'70 NYS 
552; Vucci v. North British, etc., 
Ins. Co., 88 NYS 986. 

N. C.—Roper v. National F. Ins. 
Col, 46h IN} Co A521? W6-SH S695 

Oh.—National F. Ins. Co. v. Knei- 


dels dL Oh’ Cin - Ce NaS Lo seese 
Oh, Cir. Ct. 677; Hickey v. Dwell- 
ing House’ Ins: Co., 20° Oh: Cir. Ct. 


385, 11 Oh. Cir. Dec. 185; Muskovitz 
v. Sun Underwriters’ Agency, 21 Oh. 
Cit’: Ch INL S25.0).7 3 2O WAS rao 2F 

Pa.—Pennsylvania Ins. Co. Nis 
Gottsman, 48 Pa. 151; Slope Mine 
Coal Co. v. Quaker City Mut. F. Ins. 
Co., 13 Pa. Super. 626. 

S. D.—Harding v. ‘Norwiehn Union 
F. Ins. Soc., 10 S. D. 64, 71 NW 755; 


Peet v. Dakota. F. &»M. Ins. Go., 
7S. D. 410,.64 NW 206. 
Tex.—Insurance Co. of North 


America v. Wicker, 93 Tex. 390, 55 
SW 740 [aff (Civ. A.) 54 SW 306]; 
AStna Ins. Co. v. Holcomb, 89 Tex. 
404, 34 SW 915; Mecca F. Ins. Co. v. 
Moore, (Civ. A.) 128 SW 441; Hart- 
ford F. Ins. Co. v. Wright, 58 Tex. 
Civ. A. 237, 125 SW 3638; Curlee v. 
Texas Home F. Ins. Co., 31 Tex. Civ. 
A. 471, 73 SW 831, 986; Guinn v. 


— 


§§ 225-226] 


edge of the condition;!2 ana such condition is rea- 
sonable and valid.1* The fact that an encumbrance 
is recorded will not excuse a failure to disclose 
it.1* A renewal policy, being presumed to be is- 
sued on the basis of the original representation,!® 
is vitiated if this is then untrue.1® But the falsity 
of the original representation will not avoid the 
renewal if there has been such a change of facts 
that the representation is true at the date of the 
renewal.” If the statements of the application are 
true when made, insurer assumes the risk of a 
change in the condition of the property or cireum- 
stances in the interim prior to the granting of the 
policy.28 

Misrepresentations as to amount. The amount of 
encumbrances need not be disclosed unless called 
for, the statement that there is an encumbrance 
being sufficient to prevent a forfeiture.1® Where 
the amount of the encumbrance is stated, a mere in- 
accuracy of statement, particularly when it appears 
that insured did not consider it necessary to an- 
swer accurately, has been held not to avoid the 
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represents the true fact, that it was inserted by 
mistake or not intended to be accurate will not 
prevent a forfeiture.21 And even a slight varia- 
tion in the amount has been held to vitiate the 
policy where it contains a condition that it shall 
be void, unless the amount of the encumbrance is 
disclosed.?? 

[§ 226] b. What Constitutes an Encumbrance 2° 
—(1) Mortgage. A mortgage, either on real or 
personal property, is of course an encumbrance 
within the meaning of a condition against encum- 
brances.?4 But in order to constitute such encum- 
brance the mortgage must be valid;?° and hence 
where a mortgage or the note which it secures is 
not delivered, or is delivered without authority, it 
does not constitute such encumbrance;*® nor does 
a mortgage not placed on the property by insured, 
but by some third person.?7 An unrecorded mort- 
gage 1s an encumbrance within the meaning of the 
application or policy,?5 and so is a mortgage void 
as to creditors of the mortgagor.29 The condition 
against encumbrances is not broken, however, mere- 


policy.?° 


Pheenix Ins. Co., (Civ. A.) 31 SW 566. 

Va.—Virginia F. & M. Ins. Co. v. 
J. I. Case Threshing Mach. Co., 107 
Va. 588, 591, 59 SE 369, 122 AmSR 
875 [cit Cyc]. 

W. Va—Riley v. A@tna Ins. Co., 
80. W. Va. 236, 92 SE 417, LRA1917E 
983; Oliker v. Williamsburgh City F. 
Ins. Co., 72. W. Va. 436, 78 SE 746, 
AnnCas1915D 914. 

Wis.—Thorne y. Attna Ins. Co., 102 
Wis. 593, 78 NW 920; Wilcox v. Con- 
qipenta? Ins. Co., 85 Wis. 193, 55 NW 

Que.—McKay v. Glasgow, etc., Ins. 
9 4 Montr. Super. 124, 32 LCJur 

[a] Construction of conditions 
and statements.— An encumbrance 
was not shown to exist against an 
insured building on lot 2, block 38, of 
a certain addition, by showing an 
encumbrance against the west 77 
feet of the east 90 feet of such lot, 
and all buildings on such _ part. 
Greenlee v. Iowa State Ins. Co., 102 
Iowa 260, 71 NW 224. ; 

{b] In South Carolina insurer is 
by statute estopped to deny the truth 
of a statement in an application after 
sixty days, and this applies to pre- 
vent avoidance of a policy for 
breach of a condition that it shall 
be void if personal property insured 
is or becomes encumbered by a chat- 
tel mortgage. Camden Wholesale 
Grocery v. National F. Ins. Co., 106 
S. C. 467, 91 SE 732. 

12. Skinner v. Norman, 18 App. 
Div. 609, 46 NYS 65 [rev 165 N. Y. 
565, 59 NE 309, 80 AmSR 776]. 


13. Phcenix Ins. Co. v. Overman, 
21 Ind. A. 516;. 52 NE» 771; Shaffer 
v. Milwaukee Mechanics’ Ins. Co., 


17 Ind. A. 204, 46 NE 557; German 
Mut. Ins. Co. v. Niewedde, 11 Ind. 
A. 624, 39 NE 534; Muskovitz v. Sun 
Underwriters’ Agency, 21 Oh. Cir. Ct. 
N.S. 250, 3 Oh. A. 422; National F. 
Ins. Co. v. Keidel, 11 Oh. Cir. Ct. 
Ne, “S: .198; -30! Oh. CirsiCt.(677;- Slope 
Mine Coal Co. v. Quaker City Mut. 
F. Ins. Co., 13 Pa. Super. 626; Hart- 
ford F. Ins. Co. v. Wright, 58 Tex. 
Civ. A. 237, 125 SW 3638; Insurance 
Co. of North America v. Wicker, 
(Civ. A.) 54 SW 300 [aff 93 Tex. 
390, 55 SW 740]. ' 


14. Fireman’s Fund Ins. Co. v. 
Barker, 6 Colo. A. 585, 41 P 513; 
Milwaukee Mechanics’ Ins. Co. v. 


Niewedde, 12 Ind. A. 145, 39 NE 757; 
Baltimore County Mut. F. Ins. Co. 
vy. Deale, 18 Md. 26, 79 AmD 673; 
Zétna Ins. Co. v. Holcomb, 89 Tex. 
404, 34 SW 915; U. S. Insurance Co. 
2 Moriarty, (Tex. Civ. A.) 36 SW 


But if such inaccuracy substantially mis- 


15. See supra § 109; and cases 
infra note 16. 

16. Long v. Phoenix Ins. Co., 34 
N. B. 223; Martin v. Home Ins. Co., 
20324 C. C0 Puss, 

17. Chapman y. Gore Dist. Mut. 
Ins Co. 2LOMOAe. CAeas9 

18. Day v. Hawkeye Ins. Co., 72 
Iowa 597, 34 NW 435; Fourdrinier v. 
Hartford) Hy ins: Cos) 15 yU.4G. 1G: GP. 
403; Wyld v.’ London, etc., Ins. Co., 
33) U..C. QQ B.284. 

19. Bersche vy. St. Louis Mut. F. 
&  Mynins:7@os, sly Mos (505: 

20. Iowa.—Eddy v. Hawkeye Ins. 
Co., 70 Iowa 472, 30 NW 808, 59 AmR 
444, 

Ky.—Home Ins. Co. v. Koob, 113 
Ky. 360, 68 SW 453, 24 KyL 223, 101 
AmSR 354, 58 LRA 58. 

N. Y.—Titus v. Glens Falls Ins. 


Co:;, 81 N. Y.. 410, 8 AbbNCas 
ales. 

Ss. D—McNamara v. Dakota F. & 
Let Ins, \'Co:, 1518S... D; 342, 4%. NW 
288. . 


Wis.—Davis v. Pioneer Furniture 
Co., 102 Wis. 394, 78 NW 596; John- 
ston v. Northwestern Live-Stock Ins, 
Co., 94 Wis. 117, 68 NW 868. 

And see Mutual Mill Ins. Co. v. 
Gordon, 121 Ill. 366, 12 NE 1747 
(where on partition of property cov- 
ered by a mortgage, insured assumed 
a portion of the mortgage and the 
remainder was assumed by others, 
although the mortgage was allowed 
to remain upon the whole, an answer 
giving the amount which insured had 
assumed as the amount of encum- 
brance was held proper). 

21. Iowa.—Glade v. Germania F. 
Ins. Co., 56 Iowa 400, 9 NW 320. 

Mass.—Jacobs v. Hagle Mut. F. 
Ins. Co., 7 Allen 132; Falis v. Con- 
way Mut. F. Ins. Co., 7 Allen 46; 
Hayward v. New England Mut. F. 
Ins. Co., 10 Cush, 444. 


Mich.—wNiles v. Farmers’ Mut. F. 
Ins, 1Co., 09 Miche -25206 17-7 eNW) 
933. 

Mo.—Crook y. Phoenix Ins. Co., 38 
Mo. A. 582. 


Nebr.—Seal vy. Farmers’, etc., Ins. 
Co., 59 Nebr. 253, 80 NW 807. 

N. Y.—Smith v. Agricultural Ins. 
Co., 118 N. Y. 518, 23 NE 883. 

Wis.—Johnston vy. Northwestern 
Live Stock Ins. Co., 107 Wis. 337, 83 
NW 641. 

[a] Tlustrations. — (1) Amount 
stated as “about $3,000,” while in 
fact it was four thousand dollars or 
over. Glade v. Germania F. Ins. Co., 
56 Iowa 400, 9 NW 320; Hayward v. 
New England Mut. F. Ins. Co., 10 
Cush. (Mass.) 444. (2) Stated as 
four thousand dollars, while in fact 


rs 


ly because a part of the property is subject to a 


it was thirty-eight hundred dollars. 
Lowell v. Middlesex Mut. F. Ins. Co., 
8 Cush. (Mass.) 127. (8) Stated as 
“over $2,000,” while in fact it was 
five thousand dollars. Smith v. Agri- 
cultural Ins. €o., 118 N: Y. 518, 23 
NE 8838. 

22. Abbott v. Shawmut Mut. F. 
Ins. Co., 3 Allen (Mass.) 213. 

23. Mortgage by one joint owner 
See infra § 227. 

24 See cases supra § 225. 

25. Lycoming F. Ins. Co. v. Jack- 
son, 83 Ill. 302, 25 AmR 3886; Miller 
v. Manufacturers’, ete., Mut. F. Ins. 
Co., 20 Pa. Dist. 463, 465, 38 Pa. Co. 
82 [cit Cyc]. 

26. Phcenix Ins. Co. v. Overman, 
21 Ind. A. 516, 52 NE 771; Fitchner 
v. Fidelity Mut. F. Assoc., 103 Iowa 
276, 72 NW 530; Clifton Coal Co. v. 


Scottish Union, etc., Ins. Co. 102 
Iowa 300, 71 NW 433; Olmstead v. 
Iowa Mut. Ins. Co., 24 Iowa 503; 


Forward v. Continental Ins, Co., 142 
N. Y. 382, 37 NE 615; 25 LRA 637;- 
Neafie v. Woodcock, 15 App. Div. 
618, 44 NYS 768; Insurance Co. of 
North America v. Wicker, 93 Tex. 
fae 55 SW 740 [aff (Civ. A.) 54 SW 


27. Kline v. Royal Ins. Co., 192 
Fed. 378 [rev on other grounds 198 
Fed. 468, 117 CCA 228]; Collins v. 
Iowa Mfrs.’ Ins. Co., 184 Iowa 747, 
169 NW 199. . 

[a] MTlustration.—Policies on to- 
bacco in the warehouse of a corpora- 
tion, whether held by it as owner 
or bailee, were not avoided by a 
chattel mortgage given by one of the 
depositors, although the policies pro- 
vided that they should be void if 
the property was encumbered. Kline 
v. Royal Ins. Co., 192 Fed. 378 [rev 
on other grounds 198 Fed. 468, 117 
CCA 228]. 

[b] A mortgage existing on prop- 
erty when bought by insured is not 
an encumbrance created by volun- 
tary act of insured, or within his 
control, which by a provision of the 
policy will avoid it. Collins v. Iowa 


Mfrs.’ Ins. Co., 184 Iowa 747, 169 
NW 199. 
28. Rhea v. Planters’ Mut. Ins. 


Assoc., 77 Ark. 57, 90 SW 850; Pack- 
ard v. Agawam Mut. F. Ins. Co., 2 
Gray (Mass.) 334; Madsen v. Farm- 
ers’, etc., Ins. Co., 87. Nebr. 107, 126 
NW 1086, 29 LRANS 97, AnnCas 
1912A 985; Hutchins y. Cleveland 
Mut. Ins. Co., 11 Oh. St. 477. 

29. Treadway v. Hamilton Mut. 
Ins. Co., 29 Conn. 68; Oliker v. Wil- 
liamsburgh City F. Ins. Co., 72 W. 
ee 436, 78 SE 746, AnnCas1915D 
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mortgage,2° especially wnere the value of the un- 
encumbered part exceeds the amount of insurance 
on all of the property.*t' A mortgage which has 
been released,®? or which, although appearing of 
record, has in fact been paid and discharged,** 1s 
not an encumbrance which the insured must disclose. 
And the same rule applies to a mortgage barred by 
the statute of limitations,?4 or to one which the 
mortgagee is estopped to enforee.*® 

What constitutes a chattel mortgage. In deter- 
mining whether the property is encumbered within 
the condition of a policy avoiding it in case the 
property is encumbered by a chattel mortgage, the 
court should consider thg circumstances surround- 
ing the execution of the instrument, the situation 
of the parties, and what was done under it, and 
is not concluded by the mere fact that it is called 
a chattel mortgage or is in the form usual to such 
instrument.*® A lease reserving a lien for unpaid 
rent or taxes is not a breach of such condition,** 
nor is an instrument in the form of a bond to be- 
come effective on the nonpayment of rent.28 And 
the same is true of a mortgage on real property 
also covering ‘‘fixtures, materials and all other 
property’’ on the premises, and purporting in the 
habendum clause to cover ‘‘all the. above described 
real and personal properties,’’ such mortgage not 
being recorded as a chattel mortgage as required 
by statute in case of mortgages of personal prop- 
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[§§ 226-227 
erty° The condition does not apply to an equita- 
ble lien or interest on the property,*® nor to a 
bill of sale,‘ or warehouse receipt, intended as 
security. So a vendor’s lien cannot be construed 
as a chattel mortgage to avoid the policy,** although 
there is authority te the contrary.44 A deed of 
trust, however, kas been held to be in effect a chat- 
tel mortgage within the condition of the policy.*® 

[§ 227] (2) Other Lien or Charge. The condi- 
tion against encumbrances has been held to refer 
only to such as are created by the voluntary act 
of insured, or with his consent.4¢ Under this rule 
a tax lien on the property has been held not a 
breach of the condition,*” although where the prop- 
erty was sold for taxes an encumbrance was held to 
have been .created.48 Nevertheless a mechanic’s 
lien has been held to constitute an encumbrance 
which must be disclosed.4® But an ordinary lease 
is not such an encumbrance.®® A bond to convey 
land is not a prohibited encumbrance after the time 
has expired for completion of the contract and the 
purchase price is unpaid;®t nor is any lien which 
is no longer enforceable.°? A charge on land to pay 
an annuity is an encumbrance,>? although a contrary 
rule obtains if there is merely an agreement to pay 
an annuity in consideration of a conveyance of the 
property to insured.**+ But a contingent right of 
dower in the wife of the vendor is not an encum- 
brance which must be disclosed.5>. Liens against 


30. Merchants’ Mut. F. Ins. Co. 
v. Harris, 51° Colo. 95,.116' P= 143; 
Sullivan. v. Mercantile Town Mut. 
Ins. Co., 20 Okl. 460, 94 P 676, 129 
AmSR 761; Mecca F. Ins. Co. v. Wil- 
derspin, (Tex. Civ. A.) 118 SW 1131; 
Fritzley v. Germania Farmers’ Mut. 
F. Ins. Co., 19 Ont. L. 49,14 OntWR 18. 

[a] Rule applied.—Under a pol- 
icy providing that the entire policy 
and each and every part thereof 
shall become void if the subject of 
insurance is personalty and is or be- 
comes encumbered, a forfeiture can- 
not be claimed, where the property 
insured was partly realty and partly 
personalty, because one item of per- 
- sonalty insured by the policy, sepa- 
rately set out and valued therein, 
was encumbered by mortgage. Sulli- 
van v. Mercantile Town Mut. Ins. Co., 
20 Okl. 460, 94 P 676, 129 AmSR 761. 

[b] “Subject of insurance” means 
all property covered by the policy. 
Mecca F. Ins. Co. v. Wilderspin, 
(Tex, Civ. A‘) 118 SW. 1131. 

31. Mecca F. Ins. Co. v. Wilder- 
(Tex. Civ. A.) 118° SW 11381. 
wo Home wha InsseCouwive, | Driver: 
87 Ark. 171, 112, SW 200; Ensel v. 
New York Lumber Ins, Co., 88 Oh. St. 
269, 102 NE 955. 

33. Ill—lLycoming F. Ins. Co. v. 
Jackson, 83 Ill. 302, 25 AmR 386. 

Mo.-—Dougherty v. German-Ameri- 
can Ins. Co., 67 Mo. A. 526. 


N. Y.—lLaird v. Littlefield, 164 
N. Y. 597, 58 NE 1089 [aff 34 App. 
Div. 438, 53 NYS 1082]; Merrill v. 


Agricultural, Ins. Co.,-73;°N. Y. 452, 
29 AmR 184, 

Vt.—Smith v. Niagara F. Ins. Co., 
60 Vt. 682, 15 A 3858, 6 AmSR 144, 
1 LRA 216. 

Wis.—Hawkes v. Dodge 
Mut. Ins. Co., 11 Wis. 188. 

[a] Thus a mortgage is an en- 
cumbrance only as to the amount un- 
paid and not to the extent of the orig- 
inal indebtedness. Dougherty v, Ger- 
man-American Ins. Co., 67 Mo. A, 526. 

{b] That a portion of the debt 
has been assumed by another or that 
there exists a set-off against the 
mortgagee may be shown to prove 
the correctness of the amount of the 
encumbrance asserted, Mutual Mill 
Ins. Co. v. Gordon, 121 Ill. 366, 12 


County 


NE 747 [aff 20 Ill. A. 559]; Ring v. 
Windsor County Mut. Ins. Co., 54 Vt. 
434. 

34, Lockwood v. Middlesex Mut. 
Assur. Co., 47 Conn. 553. 

35. Brennen v. Connecticut F. 
Ins. Co., 99 Mo. A. 718, 74 SW 406. 

36. Raulet v. Northwestern Nat. 
TNnSs OO melo tnCalle cis wchOwe tee o ee 

37. Phoenix Ins. Co. v. Fleenor, 
104 Ark. 119, 148 SW 650; Caplis v. 
American F. Ins. Co., 60 Minn. 376, 
62 NW 440, 51 AmSR 535. 

38. Raulet v. Northwestern Nat. 
Insi@o,, -1bt Cal. 213; 207 Re2o2t 

39. Humboldt F. Ins. Co. v. W. H. 
Ashley Silk Co., 185 Fed. 54, 107 
CCA, 274. 

{a] The habendum clause in a 
mortgage is Subordinate to, and con- 
trolled by, the premises, and only 
describes the tenure by which the 
property therein granted and con- 
veyed is to be held; and if no per- 
sonal property has been conveyed by 
the premises, the habendum clause 
will not suffice to supply the omis- 
sion and render the instrument a 
chattel mortgage. Humboldt F. Ins. 


Co. iv. \(W.H. Ashley Silk  Co., 185 
Fed. 54, 107 CCA 274. . 
40. Lloyd v. North British, etce., 


Ins. Co., 174 App. Div. 371, 161 NYS 
271. 

41. Petello v. Teutonia F. Ins. Co., 
89 Conn. 175, 98 A137, LRA1915D 812. 

42. Guimond v. Fidelity-Phenix 
I. Ins.) Co.) 4%. CansS.. GC. 216519 Dom 
LR 468, 12 EastLR 350. 

43. Pennsylvania F. Ins. Co. v. 
Hughes, 108 Fed. 497, 47 CCA 459. 

44. Lancaster v. Southern Ins. 
Co. 158 /Ne GC. 285, 169) SH 7214, G93 
AmSR 665. 

[a] MllustrationWhere a seller 
takes purchase-money notes for ma- 
chinery, retaining title as security, 
the contract of sale being registered 
pursuant to statute, the property, 
although attached to the realty, re- 
tains its character as  personalty 
within the meaning of a_ policy 
avoiding it if the subject of insur- 
ance is personalty and is encum- 
bered by a chattel mortgage. lLan- 
caster v. Southern Ins. Co., 153 N.C. 
285, 69 SE 214, 188 AmSR 665. 

45. Hunt v. Springfield F. & M. 


Ins. -Co.,/ 1960... S. 47,925" SCt 17957 49 
L. ed. 381 [aff 20 App. (D. C.) 48]. 

46. Hosford y. Hartford F. Ins. 
Co., 127 U. S.. 404, 8 SCt 1202, 32 
L. ed. 198; Kline v. Royal Ins. Co., 
192 Fed. 378 [rev on other grounds: 
198 Fed. 468, 117 CCA 228]; Collins 
v. lowa Mfrs.’ Ins. Co., 184 Iowa 747, 
169 NW 199; Georgia Home Ins. Co. 
v. Schild, 73 Miss. 128, 19 S 94. 

Judgment see infra notes 63-68. 

Mortgage executed by third person. 
see supra § 226. 

47. Hosford v. Hartford F. Ins. 
Co., 127 U. S. 404, 8 SCt 1202, 32 L. 
ed. 198; Baley v. Homestead F. Ins. 
Co., 80 N. Y. 21, 36 AmR 570; Alkan 
v. New Hampshire Ins. Co., 53 Wis. 
136, 10 NW 91. 

48. Wilbur v. Bowditch Mut, F. 
Ins. Co., 10 Cush. (Mass.) 446. 

49. Redmon v. Phoenix F. Ins. Co., 
51 Wis. 298, 8 NW 226, 37 AmR 830. 

50. Lockwood y. Middlesex Mut. 
Assur. Co., 47 Conn. 553; Read -v. 
State Ins. Co., 103 Iowa 307, 72 NW 
665, 64 AinSR 180. 

[a] A lease of a store is not an 
encumbrance on merchandise therein. 
—Read v. State Ins. Co., 103 Iowa 
307, 72 NW 665, 64 AmSR_-180. 

51. Newhall v. Union Mut. F. Ins. 
Co., 52 Me. 180, ‘182. 

“That bond does not purport to 
convey the estate, and is at most a 
personal contract that, in certain 
contingencies, the plaintiff will con- 
vey. This may have created an equi- 
table interest in favor of the obligee 
in the bond, but did not constitute 
an incumbrance upon the estate, 
within the meaning of the contract 
of insurance, by which the lien of the 
company could be defeated.” New- 
hall v. Union Mut, F. Ins. Co., supra, 

52. Jackson v. Farmers’ Mut. F. 
Ins. Co., 5 Gray (Mass.) 52. 

Judgment see infra note 68. 

Mortgage see supra § 226. 

53. Renninger'v. Dwelling House 
Ins. Co., 168 Pa. 350, 31 A 1083; Red- 
dick v. Saugeen Mut. F. Ins. Co., 15 
Ont. A. 363 (but must be material 
in order to avoid policy). 

54. Mason v. Agricultural Mut. 
Assur. Assoc., 18 U..C. CG. ‘BP. 19. 

55. Virginia F. & M. Ins. Co, v. 
Kloeber, 81 Gratt. (72 Va.) 749. See 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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one member of a partnership do not constitute a 
breach of the condition of a policy taken out by 
the firm;>° but where a policy is issued to joint 
owners cf property, a mortgage by one of the own- 
ers on his interest is a violation of the condition 


against encumbrances.57 
Vendor’s lien.®® 


1s reserved.®2 


Judgment. A judgment lien existing at the time 
the policy issues has been held in some jurisdic- 
tions to constitute an encumbrance which must be 
But in other jurisdictions such lien has 
been held not an encumbrance, since it is enforce- 
able against the will of insured.*4 
which is not a lien on the property insured does 
not vitiate the policy;®> and the same is true as 
to a judgment against one whose property is exempt 
So where nothing was said in 
the negotiations about a judgment lien, the inquiry 
as to encumbrances was held to relate only to mort- | 


disclosed.® 


from execution.®® 


Ohio Farmers’ Ins. Co. v. Britton, 31 
Oh. St. 488 (quere). 

56. Miller v. Germania F. Ins. 
Coz-l3 Phila. (Pa.) bd; 

57. Denver Tp. Mut. F. Ins. Co. 
v. Resor, 95. Ill. A: 197; Niles v. 
Farmers’ Mut. F. Ins. Co., 119 Mich. 
202, CU NW? O32. 

58. As encumbrance by chattel 
mortgage see supra § 226. 

59. Dohn v. Farmers’ Joint-Stock 
Tnsya@oi! +5) Taanss CNS 82) 62°76. 

60. Lowell v. Middlesex Mut. F. 
Ins. Co., 8 Cush. (Mass.) 127; Rey- 
nolds v. State Mut. Ins. Co., 2 Grant 
(Pa.) 326; Liverpool, ete., Ins. Co. v. 
Ricker, 10 Tex. Civ. A. 264, 31 SW 
248; Mason v. Agricultural Mut. 
Wesur Assoc: 18) Us C.tCi- Pas. 

Curlee v. Texas Home F.. Ins. 
31) Tex. Cive: A411 T86TSiwWi 
331, 986. 

62. O’Neill, v. Ottawa Agricultural 
Ins.iCo.2808U:6C7 ChP.tib2. 

63. Capital ‘City Ins. Co. v. Au- 
trey, 105 Ala. 269, 17 S 326, 53 AmSR 
121; Leonard v. American Ins, Co., 
97 Ind. 299; Franklin Ins. Co. v. 
Feist, 31-Ind,. A: 390, 68 -NE. 188; 
Bowman v. Franklin F. Ins. Co., 40 


Ma. 620; Blooming Grove Mut. ¥. 
Ins. Co. v. McAnerney, 102 Pa. 335, 
48 AmR 209. 


64, Georgia Home Ins. Co. v. 
Schild, 73 Miss. 128, 19 S_94. 

65.. Somerset Ins. Co. v. McAnally, 
46 Pa. 41. 

66. Davenport v. Peoria M. & F. 
Ins. Co., 17 Iowa 276. 

67. Owen v. Farmers’ Joint Stock 
Taste CO noe a Ar Del Neve) 9, OLS. 

68. Continental Ins. Co. v. Vanlue, 
1eomind. 410, .26. NB 219), 10 LRA 
843; Lang v. Hawkeye Ins. Co., 74 
Iowa 673, 39 NW 86. 

69. Home Ins. Co. v. Allen, 13 


KyL 95. r 

70. Pennsylvania _ Ins, Co. Vv. 
Gottsman, 48 Pa. 151. 

71. Runkle v. Citizens’ Ins. Co., 6 


Fed. 143; Redmon v. Phcenix F. Ins. 
Co., 51 Wis. 293, 8 NW 226, 37 AmR 
830. , 
_72. Cross references: 
Breach of condition subsequent see 
infra §§ 321-334. 
Entire and severable contracts see 
infra § 235. : 
Waiver of condition see infra § 392. 
73, Parsons v. Citizens’ Ins. Co., 
49iU. GC. @: *B; 261. 
74, Phcenix Ins. Co. y. Benton, 87 
Ind. 132; Dolan v. Missouri Town 
Mut. F. Ins. Co., 88 Mo. A. 666, 


It has been stated that a ven- 
dor’s len is not such an encumbrance as is con- 
templated by an inquiry as to encumbrances,®? but 
the contrary would seem to be true,®® even though 
the contract which created the lien was made before 
the insured building was erected.%1 
the purchase price is unpaid is immaterial if no lien 
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the land.°7 


The fact that | close. 


A judgment 


75. Bakhaus v. Germania F. Ins. 
Co., 176 Fed. 879, 100 CCA 349; Ohio 
Farmers’ Ins. Co. v. Williams, 63 
Ind. A. 435, 112 NE 556; Home Ins. 
Co. v. Overturf, 35 Ind. A. 361, 74 
NE 47; Rudy v. Safety Mut. F. Ins. 
Co., 16;Pa, Dist. 920; Spann v. Phe- 
nix Ins. Co., 83 S. C. 262, 65 SE 232. 
And see infra § 321. 

[a] “Over insurance by concur- 
rent policies, on the same property, 
tends to cause carelessness and 
fraud, and hence a clause in the poli- 
cies rendering them void in case 
other insurance had been or shall be 
made upon the property when not 
consented to in writing by the com- 
pany, is customary and reasonable.” 
Bakhaus v. Germania F. Ins. Co., 176 
Fed. 879, 880, 100 CCA 349° [quot 
Northern’ Assur. Co. v. Grand View 
Bldg. Assoc., 183 U. S. 308, 22 SCt 
133, 46 L. ed., 213]. 

76. U. S.—Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 
L. ed. 1044. 

Conn.—Brown v. Hartford Ins. Co., 


3 Day 58. 
Ill.— Western Assur. Co. vy. Mason, 
5eTLiscAs ab 


Ind.—Home Ins. Co. v. Overturf, 
35 Ind. A. 361, 74 NE 47. 
La.—Nabors v. Commercial Union 


AssuryeCone Laberuiar ols. DLS 429% 
Leavitt v. Western M. & F. Ins. Co., 
7 Rob, 351. 


Me.—Carleton v. Patrons’ Andro- 
scoggin Mut. F. Ins. Co., 109 Me. 79, 
82 A 649, 39 LRANS 951; Bigelow 
v. Granite State F.’ Ins. Co., 94 Me. 
39, 46 A 808. 

Mass.—Koeski v. Springfield Ff. & 
M. Ins. Co., 234 Mass. 238, 124 NE 
476; Woolford v. Phenix Ins. Co., 
190 Mass. 233, 76 NE 722. 

Mich.—Kooistra v. Rockford Ins. 
Co., 122 Mich. 626, 81 NW 568. 

N. H.—Blanchard v. Atlantic Mut. 
HW InsHiCo,, jas Ned Ee 19! ; 

N. Y.—Sanders v. Cooper, 115 N. Y. 
O79" 22 - INR A212;) 12,-AmSRE 801, 5 
LRA 688 [rev 6 NYSt 168, 26 NY 
WklyDig 82]. 

N. C.—Roper v. National F., Ins, 
Co., 161 N. C. 151, 76 SE 869. 

Oh.—Johnson v. North British, 
ete:, Ins.. Co., 66 Oh.. St. 6,,63 NE 
610. 

Pa.—Stacey v. Franklin F. Ins. Co., 
2 Watts & S. 506; Sitler v.. Spring 
Garden Mut. F. Ins. Co., 14 YorkLeg 
Rec 158. 

S. C.—Neve v. Columbia Ins. Co., 
27.8,,G, L220. 
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gages or encumbrances creating a specific lien on 
A judgment which has been paid, al- 
though not satisfied of record, is not an encum- 
brance within the prohibition of the policy.®® 

Levy of attachment or execution. 
held that the levy of an attachment ®? or of an 
execution 7° on insured property is an encumbrance 
which must be disclosed when encumbrances are in- 
quired about; but not so if the seizure was ille- 
gal and hence did not constitute a true lien.™! 

[§ 228] 5. Other Insurance ’2—a. Duty to Dis- 
While it has been held that a failure to dis- 
close the existence of other insurance on the prop- 
erty is not per se such a wrongful concealment as 
will sustain a plea of fraud, in the absence of any 
condition in the policy requiring such disclosure,’ 
it is a general rule that the existence of other in- 
surance is a material fact, a false statement or 
concealment as to which will avoid the policy.7* 
The modern fire policy provides in effect that it 
shall be void if insured has or subsequently pro- 
cures any other insurance on the property or any 
part thereof without the insurer’s consent. 
provisions are reasonable and valid,?> and a breach 
thereof will prevent enforcement of the poliey,7® 
even though insured was not examined as to the 


It has been 


Such 


Tenn.—Teutonia Ins. Co. v. Bus- 
sell, (Ch.) 48 SW 703. 
Tex. — Dumphy vy. Commercial 


Union Assur. Co., (Civ, A.) 142 SW 
116; Guinn y. Phcenix Ins. Co., (Civ. 
A.) 31 SW 566; Hast Texas F. Ins. 
Co. v. Flippen, 4 Tex. Civ. A. 576, 


23 SW 550. 
Eng.—National Protector F. Ins. 
Vu Nivert, 11 L913) op Avec. 


Co.,; juts 
507, 

B. C.—British Columbia Hop Co. v. 
Page gE Renlx Haidnss, Coye2z0reBaiee 


Ont.—Greet v. Citizens’ Ins: Co., 
5 Ont. A. 596; Shannon vy. Gore Dist. 
Mut. F. Ins. Co., 2 Ont. A. 396; Daw- 
son v. Caledonian Ins. Co., 15 OntWN 
450; Coleman v. Economical Mut. F. 
Ins. Co., 4 OntWR 466. 

Que.—Pharand vy. Lancashire Ins. 
Co., 18 Que. Super. 35. 

Newfoundl.—Piccott vy. Assur. Co., | 
9 Newfoundl. 424, - 

[a] Definition—Other, over, or 
double insurance is “additional and 
valid insurance, prior or subsequent, 
upon the same subject, risk and in- 
terest, effected by the same assared 
or for his benefit and with his knowl- 
edge or consent.’ Murrell y. Na- 
tional F. Ins. Co., 4 La. A. (Orleans) 
303) 260 [quot 2 May Ins. p 


[b] In mutual companies (1) the 
rule is the same if the charter for- 
bids other insurance. Barrett v. 
Union Mut. -F. Ins. Co., “7 Cush. 
(Mass.) 175; Blanchard v. Atlantic 
Mavtzy et Lits:! 200s, v3 8haN. | Ei Oe GoD 
But insured need give only such de- 
tails as the charter requires. Mc- 
Mahon vy. Portsmouth Mut. F. Ins. 
Co.,'! 22) IN, H. «15% 

{[c] If imsured gives notice of 
other insurance, his policy is not 
vitiated by the fact that he subse- 
quently changes one of the policies 
over to another company. Moore v. 
Citizens F. Ins. Co., 14 Ont. A. 582; 
Parsons v. Standard Ins. Co., 4 Ont. 
A. 326 [allowing app 43 U. C. Q. B. 
603, and app allowed on _ other 
grounds 5 Can. S. C. 233]. 

{d] In South Carolina a statute 
providing that insurer shall be es- 
topped to deny the truth of a state- 
ment. in the application after sixty 
days except for fraud applies to a 
policy stipulating that it shall be 
void if the property were insured at 
or after its issuance. Camden 
Wholesale Grocery v. National F, 
Ins; Coy l0GeS)) Cin467. 91. She too. 
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existence of other insurance.”7 A policy will not 
be forfeited where other insurance exists without 
the knowledge or consent of insured,® although there 
is some authority to the contrary;7 and it has 
been held that the fact that insured thought there 
was no other valid insurance will not prevent a 
forfeiture.8° Prior but forgotten insurance in the 
company issuing a subsequent policy will not avoid 
such policy;8! and it has been held that an unin- 
tentional error in the name of one of the com- 
panies which issued a poliey will not vitiate a 
subsequent policy, where the true amount of the 
insurance is given.s? Even though the representa- 
tion is true at the time it is made, yet if it is un- 
true at the time the application is accepted and the 
policy issued, it vitiates the contract.§* And the 
fact that the property is not over insured will not 
prevent a forfeiture for breach of condition.** 
Under some statutes a breach of the condition 
against other insurance will not avoid the policy 
unless it existed at the time of the loss and con- 
tributed thereto,** nor will misrepresentations as 
to the existence of other insurance avoid the policy 
unless they were made with intent to deceive.®® In- 
sured is not bound to disclose a prior application 
for other insurance;§" but a subsequent acceptance 
of the policy applied for violates the condition 
against prior insurance.’ In the absence of a 
provision requiring an insertion of the amount of 
outstanding insurance in the policy, a verbal state- 
ment thereof is sufficient.8® And even where the 
policy requires a disclosure of other outstanding 
“insurance to appear in the policy, while some few 
cases assert that a verbal notice to insurer is in- 
sufficient,°° the general rule is that the knowledge 
of insurer is sufficient without indorsement, at least 
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as to all matters arising contemporaneously with 
the issuance of the policy.®t A special permission 
indorsed on the policy for other or further insur- 
ance applies to prior as well as to subsequent pol- 
icies, so that no forfeiture takes place, although 
prior existing insurance is not disclosed.°? Where 
other insurance is permitted by a stipulation which 
provides for apportionment of the loss, false rep- 
resentations as to the amount of the existing insur- 
ance will vitiate the policy.°? So a policy is avoided 
by the falsity of warranties in a rider attached to 
the policy, that another company carries Insurance 
on the same property in the same proportion and at 
no higher rate of premium.®°* The term ‘‘concur- 
rent insurance’’ as used in a policy permitting such 
insurance °° means other insurance running with 
such policy °® and includes insurance covering not 
only a part of defendant’s risk, but all of it, or 
more.®* But it has been held that a stipulation 
in a policy on several items that it shall be con- 
current and proportionate with other insurance is 
not complied with by the existence of other insur- 
ance covering only some of the items and not dis- 
tributed among them in the same proportion as 
those under defendant’s policy.9* A provision per- 
mitting other insurance to a specified per cent of 
the value of the property refers to the time when 
the insurance is taken, and not to the time of the 
loss,°® and if the insurance exceeds the amount so 
permitted the policy is invalid.t 

[§ 229] b. What Constitutes Other Insurance 
—(1) Identity of Subject Matter and Interest.2 
To be insurance of the sort prohibited the prior 
policy must have been insurance upon the same sub- 
ject matter,? and upon the same interest therein.‘ 
But it has been held that a policy upon the same 


77. + Wilcox v. Continental Ins.) 86, Workman vy. Royal Exch. 
Co., 85 Wis. 198, 55 NW 188. Assur. Co., 96 Wash. 559, 165 P 488. 
78. La.—Murrell v. National F. [a] Tlustration.—Insured’s state- 
Ins. Co., 4 La. A. (Orleans) 258. ment that the property had been 
Mass.—Nichols v. Fayette Mut. F.|insured in another company, but 


Ins. Co., i Allen 63. 

N. Y.—Rowley v. Empire Ins. Co., 
36 N. Y. 550, 4 Abb. Dec. 131, 3 Keyes 
Dies on Lranser, Aq. 250%. 

Oh.—Western Ins. Co. v. Carson, 
10 Oh. Dec. (Reprint). 848, 23 Cinch 
Bul 224. 

Tex.—Pheenix Ins. Co. 
(Civ. A.) 34 SW 654. 

[a] Rule applied.—Where a pol- 
icy had been issued two years prior 
to that in suit, for one year as in- 
sured supposed, but really for three, 
there was no forfeiture. Phoenix 
Ins. Co. v. Hague, (Tex. Civ. A.) 34 
SW 654. 

[b] Where plaintiff's agent has 
taken out other insurance on prop- 
erty without his knowledge, the war- 
ranty is not broken. Murrell v. Na- 
pignal F. Ins. Co., 4 La, A. (Orleans) 

58. 

Insurance on separate 
see infra § 229. 

79. Phoenix Ins. Co. vy. Copeland, 
86 Ala, 551, 6 S 143, 4 LRA 848; 
Dickson vy. Provincial Ins. Co., 24 
U. C. C. P. 157; McDonell v. Beacon 
HE CUC;,  ASSUL. “COL, onsen umle@amubs 


308. 
Zinck v. Phoenix Ins. Co., 60 


v. Hague, 


interests 


80. 
Iowa 266, 14 NW 792. 

81. Bridgewater Iron Co. v. En- 
terprise Ins. Co., 134 Mass. 438. 

82. Parsons vy. Standard Ins. Co., 


43 U. C. Q. B. 608. 

83. Carleton _v. Patrons’ Andro- 
scoggin Mut. F. Ins. Co., 9 Me. 
79, 82 A 649, 39 LRANS 951. | 

84 Barrett v. Union Mut. F. Ins. 
Co., 7 Cush. (Mass.) 175. 

85. See statutory provisions; and 


Ramat v. California Ins. Co., 95 
Wash. 571, 164 P 219. 


that he did not know whether such 
policy was still in effect, does not 
invalidate a policy prohibiting other 
insurance, although such other pol- 
icy was in force. Workman v. Royal 
Exch. Assur., 96. Wash. 559, 165 P 


488. 

87. Cutler .v.. Royal Ins:.Co;,, 70 
Conn. 566, 40 A 529, 41 LRA 159; 
Western Assur. Co. v. Temple, 31 
Caney S.C. shes ‘ 

gs. Cutler v. Royal Ins. Co., 70 


Conn. 566, 40 A 529, 41 LRA 159. 

89, Sexton v. Montgomery County 
Mut, Ins Co. 09) Barbero: GN.) Yi.) 191; 
McEwen v. Montgomery County Mut. 
Ins. Co., 5. Hill (N. Y.) 101; Union 
Ins. Co. v. Murphy, 2 Del. Co. (Pa.) 
510. See Liscom v. Boston Mut. F. 
Ins. Co., 9 Metc. (Mass.) 205 (holding 
that the facts showed a substantial 
compliance with the requirement of 
indorsement). : 

90. Carpenter v. Providence Wash- 
ington Ins. Co., 16 Pet. (U. S.) 495, 
10 L. ed. 1044; Billington v. Pro- 
vincial Ins. Co., 3 Can. S, C, 182; Bill- 
ington v. Provincial Ins. Co., 2 Ont. 
A. 158; Mason v. Hartford F. Ins. 
Co. SV ULNCs OLE 437); UMcBrigewy: 
Gore Dist. Mut. F, Ins. Co., 30 U. C. 
Q. B. 451. See also Ames v. New 
York Union Ins. Co., 14 N. Y. 253 
(condition requiring notice in appli- 
eation held substantially complied 
with). 

91. See infra § 367 et seq. 

92. Frederick County Mut. F. Ins. 
Co. v. Deford, 38 Md, 404; Blake v. 
Exchange Mut. Ins. Co.,, 12 Gray 
(Mass.) 265; Kimball v. Howard F. 
Ins. Co., 8 Gray (Mass.) 38. 

93. Armour vy. Transatlantic F. 


Ins., Go, 90 N.Y, 1450 fate 470 Nive 
Super. 352]; Armour y. Transatlantic 
I’. Ins. Co., 47 N. Y. Super. 352 [aff 
90. N. Y. 450]; Bancroft vy. Heath, 5 
Com. Cas, 110. 

94. Scharles vy. Hubbard, 74 Misc. 
72, 181 NYS 848. 

95. See cases infra this note; and 
notes 96-98. 

[a] Effect of provision.—Clover 
Crest Stock Farm v. Wyoming Valley 
Be oe Co., 108 Mise. 465, 177 NYS 

96. Parkhurst-Davis Mercantile 
Co. v. Merzshant Underwriters, 237 
Ill. 492, 86 NE 1062 [aff 140 Ill. A. 
504]; Washburn-Halligan Coffee Co. 
v. Merchants’ Brick Mut. F. Ins. Co., 
ee Iowa 423, 81 NW 707, 80 AmSR 

97. Washburn-Halligan Coffee Co. 
v. Merchants’ Brick Mut. F. Ins: Co., 
110 Iowa 423, 81 NW 707, 80 AmSR 
811. And see infra $ 329. 

98. New Jersey Rubber Co. v. 
Commercial Union Assur. Co., 64 N. 
Ds Lat 680 4G ALO Patt «64. aN les 
51, 44 A 848]. 

99. Funk v. Iowa Business Men’s 
Mut. Fire Assoc., 103 Iowa 660, 72 
NW 774. 

1. Teutonia Ins. Co. 

(Tenn. Ch.) 48 SW 703. 

2. Subsequent insurance see infra 
§§ 329, 330. 

3. Ind—Home Ins. Go. vy. Over- 
turf, 35-Ind. A. 361, 74 NE 47. 

N. Y.—Howard Ins. Co. v. Seribner, 
5 Hill... 298. 

Pa.—Sloat v. Royal Ins. Co., 49 Pa. 
14, 88 AmD 477; Peters v. Delaware 
Ins. Co., 5 Serg. & R. 473. 

Eng.—Golding v. ‘Royal London 
Auxiliary Ins. Co., Ltd., 30 T. L. R. 350. 

Ont.—Hazzard v. Canada Agricul- 
tural Ins) Cos 39) UaiGr OF BN 419) 

4 California Ins. Co. v. Union 


v. Bussell, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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property together with other property constitutes a 
breach of the condition. The insured is of course 
not liable for failure to disclose insurance taken 
out, without his knowledge, by others interested 
in the property;® and the fact that after the loss 
insured in the second policy, by the advice of the 
agent, made proof of loss and claimed payment 
under the first policy, does not alter the rule.? So 
the insurable interests of a mortgagor and mort- 
gagee being separate and distinct,’ a policy taken 
out by one without the other’s knowledge will not 
vitiate a subsequent policy issued to the latter.® 
But a policy taken out by the mortgagor with loss 
payable to the mortgagee as his interest may appear 
is an insurance on the mortgagor’s interest, and 
vitiates a subsequent policy issued to him.1° It has 
also been held that, where a mortgagee had in- 
sured not his own interest but the interest of the 
mortgagor, making the proceeds payable to him- 
self as mortgagee, such insurance was double in- 
surance within the terms of a subsequent policy 
issued to the mortgagor.‘ A transfer of property 
does not carry with it, in the absence of an as- 
signment, a policy on the property,!? so as to avoid 
a later policy providing for avoidance if insured has 
other insurance.*® Insurance taken out by joint 
owners is avoided by a prior policy issued to one 
of such owners separately.14 

[§ 230] (2) Prior Policy Invalid. If the prior 
policy is wholly invalid before the issuance of the 
policy in suit, it cannot be regarded as constitut- 
ing an insurance which must be disclosed, in the ab- 
sence of a specific requirement as to the disclosure of 
-msurance whether valid or not ;* although it has been 
held that if the policy is valid on its face, it 
should be disclosed.1® If the prior policy is by 
mistake made to expire sooner than intended, it 
is additional insurance up to the time that it 
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properly expires.17 But if the former policy is 
made to run longer than intended, it is not addi- 
tional insurance beyond the time actually contract- 
ed for. A provision in a policy requiring all 
insurance ‘‘whether valid or not’’ to be disclosed 
is valid, and a failure to mention a former pol- 
icy apparently valid on its face but in fact void 
will vitiate the insurance.2® Some authorities, how- 
ever, have held that notwithstanding such provi- 
sion the existence of a void policy will not defeat 
a subsequent policy.2! It has also been held that 
a policy which is not void ipso facto but only void- 
able on breach of a condition, is double insurance, 
although a breach has occurred, unless a for- 
feiture has been declared.22, When both the prior 
policy and the policy in suit are conditioned to 
become void in case of other or further insurance, 
there is some conflict of opinion as to which policy 
is thereby affected.2* In some jurisdictions it is 
held that a policy containing a condition against 
further insurance is at once rendered null and void 
by the issuance of a subsequent policy, so that 
it does not constitute prior insurance which will 
avoid the subsequent policy.24 So it has been held 
that a policy which becomes void by the issuance 
of subsequent policies is not a policy ‘‘valid or 
invalid’’ within the meaning of a subsequent pol- 
icy.2> In other jurisdictions the prior policy is 
regarded as being in effect at the time the second 
policy issues, and hence constitutes additional in- 
surance which if not disclosed will vitiate the sub- 
sequent policy;?° and this has been held to be the 
rule where the first policy is to become void by the 
issuance of further insurance ‘‘whether valid or 
not.’??* When two policies are simultaneously is- 
sued, it has been held that neither is vitiated by 
the other,?* although it has been denied that two 
policies can.in law be presumed to be issued simul- 


Compress Co., 133 U. S. 387, 10 SCt 
865, 33 L. ed. 730; Robbins v. Fire- 
men’s Fund Ins. Co., 20 F. Cas. No. 
11,881, 16 ‘Blatehf. 122; Copeland v. 
Phoenix Ins. Co., 96 Ala. 615, 11 S 
746, 38 AmSR 134; State Ins. Co. v. 
New Hampshire Trust Co., 47 Nebr. 
62, 66 NW 9, 1106; Hastings v. West- 
chester F. Ins. Co., 73 N. Y./141; 
Sprague v. Holland Purchase Ins. 
Co., 69 N. Y. 128; Adtna F. Ins. Co. 
v. Tyler, 16 Wend. (N. Y.) 385, 30 
AmD 90; Tyler v. 4tna F, Ins. Co., 
12 Wend. (N. Y.) 507 [aff 16 Wend. 
385, 30 AmD 90]. 

5, Shannon vy. Gore Dist. Mut. F. 
ins}iCo., 2-Ont. A. 396: 

{a] TDlustration.—The existence 
of a policy insuring “fixed machin- 
ery” in a grist mill will avoid a sub- 
sequent policy on the mill, since the 
latter policy covers not only the 
pbuilding but the machinery therein. 
Shannon v. Gore Dist. Mut. F. Ins. 
Co., 2 Ont. A. 396. 

6 Cowart v. Capital City Ins. 
Co., 114 Ala. 356, 22 S 574; Nichols 
vy. Fayette Mut. F. Ins. Co., 1 Allen 
Mass.) 63. 

: 7. Beet v. Capital City Ins, Co., 
114 Ala. 356, 22 S 574. 

g. See supra § 11. ‘ 

9. Ala—Cowart v. Capital 
Ins. Co., 114 Ala. 356, 22 S 574. 

Mea oe oes an EB: (insin€os, Vv. 
Foster, 90 Tl. 121, 

Mass.—Nichols v. Fayette Mut. F. 
Ins. Co. 1 Allen 63; Jackson v. 
Massachusetts Mut. F. Ins. Co., 23 
Pick. 418, 34 AmD 69. i 

Mich.—Carpenter v. Continental 
Ins. Co., $1 Mich. 685, 28 NW _ 749. 

N. Y.—Doran v. Franklin F. Ins. 
Co., 86 N. Y. 635. ; 

Ont.—Thompson v. Equity F. Ins. 
Co., 17 Ont. L. 214, 10 OntWR 761, 12 


City 


OntWR 373, 18 AnnCas 532 [app al- 
es on other grounds 41 Can, S. C. 

10. Guinn v. Phenix Ins. Co., 
(Tex. Civ. A.) 31 SW 566. 

11. Perry v. Liverpool, etc., Ins. 
Co., 34 N. B. 380. 

12. See supra § 1. 

13. German F. Ins. Co. v. Green- 
wald, 51 Ind. A. 469, 99 NE 1011. 

14. Harridge v. Dwelling-House 
Ins. Co., 75 Iowa 374, 39 NW 648; 
Philadelphia Tool Co. v. _ British 
America Assur. Co., 132 Pa. 236, 19 A 
77, 19 AmSR 596. 


15. U. S.—Leibrandt, etc. Stove 
Co. *v. Fireman’s Ins, Co., 35 Fed. 
30. 

Ark.—Nabors v. Dixie Mut. F. Ins. 
Co., 84 Ark. 184, 186, 105 SW 92 
[quot Cyc]. 

Iowa.—Stevens v. Citizens’ Ins. 
Co., 69 Iowa 658, 29 NW 769. 

Mass.—Jackson v. Farmers’ Mut. 
EK, Ins. Co, 5 Gray 52, 

Nebr.—State Ins. Co. v. New 


Hampshire Trust Co., 47 Nebr. 62, 66 
NW 9, 1106. 

N. B—McLachlan v, 4%tna Ins, Co., 
9 N. B. 178. 

{a] That the former owner has 
taken out a policy after passing title 
cannot amount to double insurance. 
State Ins. Co. v. New Hampshire 
Trust Co., 47 Nebr. 62, 66 NW 1106. 

16. Carpenter v. Providence 
Washington Ins. Co., 16 Pet. (U. S.) 
495, 10 L. ed. 1044. 

17. Boulden v. Syndicate Ins. Co., 
(Ala.) 11 S 777; Phoenix Ins. Co. v. 
Boulden, 96 Ala. 609, 11 S 774. 

18. Phcenix Ins. Co. v. Hague, 
(Tex. Civ. A.) 34 SW 654. 

19. Spann v. Phcenix Ins. Co., 83 
S. C. 262, 65 SE 232. 

20. Phcenix Ins. Co. v. Copeland, 


90 Ala. 386, 8 S 48; Spann v. Phoenix 
Ins. Cou Sopiee CeO lon OM oOe: 

21. Stevens v,. Citizens’ Ins. Co., 
69 Iowa 658, 29 NW 769; Wolpert v. 
Northern Assur. Co., 44 W. Va. 7384, 
29 SE 1024. 

22. Carpenter Vv. Providence 
Washington Ins. Co., 16 Pet. (U. S.) 
495, 10 L. ed. 1044; Germania F. Ins. 
Co. v. Klewer, 129 Ill. 599, 22 NE 
489; Saville v. Lendon, ete, F. Ing 
Co., 8 Mont. 431, 20 P 650; Saville v. 
Aitna Ins. Co., 8 Mont. 419, 20 P 646, 
3 LRA 542; Landers v. Watertown F. 
Ins. Co., 86 N. Y. 414, 40 AmR 554 
Prew. 19> Ehane'74 1, 

[a] Notice of a prior policy void- 
able because of material misrepre- 
sentations as to the value of the in- 
sured property must be given to 
insurer, Since it has a legal existence 
until avoided. Carpenter v. Provi- 
dence Washington Ins. Co., 16 Pet. 
CU: iS, 490; 10" ti wed. L044. 

23. See cases infra notes 24-28; 
and § 326. 

24. Wilson v. Anchor F. Ins. Co., 
143 Iowa 458, 122 NW 157; Hayes v. 
Milford Mut. F. Ins. Co., 170 Mass. 
492, 49 NE 754. 

25. Marshall v. Insurance Co. of 
North America, 10 Pa. Co. 87. 

26. .Germaniawes a) Luss py Comenve 
Klewer, 129 Ill. 599, 22 NE 489 [rev 
27 Tll. A. 590]; (Keyser -v, “Hartford 
F. Ins. Co., 66 Mich. 664, 33 NW 756; 
Reed v. Equitable F. & M. Ins. Co., 17 
Rye 185) 24 AY 833 ere RAM 496 = 
Neve v. Columbia Ins. Co.. 27 S. C. L. 
220. Contra Emery v. Mutual City, 
ete., I’. Ins. Co., 51 Mich. 469, 16 NW 
816, 47 AmR 590. 

27. Gee vy. Cheshire County Mut. 
FE. Ins. Co., 55 N. H. 65, 20 AmR 171. 

28. Washington F. Ins. Co. v. Da- 
vison, 30 Md. 91. 
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taneously, the presumption being that one is neces- 
sarily antecedent to the other.?® 

[§ 231] (8) Cancellation or Expiration of 
Prior Policy. The condition against other insur- 
ance is not broken if the prior policy has lapsed 
or is canceled before the second policy issues.*° 
But insured cannot protect himself by canceling 
the prior policy after the condition is once broken. 
Nor does its expiration revive the subsequent pol- 
icy.22 In some jurisdictions, however, it has been 
held that the policy takes life when the prior in- 
surance expires or is canceled.?? If the condition 
is not broken, that is, if the outstanding insurance 
is disclosed, and it is agreed that it shall be can- 
celed, the subsequent policy is valid when can- 
cellation takes place;34 but if no cancellation is 
had, there is a breach of the condition, and the 
latter policy is avoided.*® 

[§ 232] 6. Special Causes Increasing Risk. 
While insured in the absence of inquiries is not 
required to disclose the existence of any special 
causes or circumstances increasing the risk unless 
he is acting fraudulently,*° yet if he warrants that he 
has disclosed all circumstances material to the risk 
he cannot, except under penalty of a forfeiture, 
conceal those facts which would affect the willing- 
ness of insurer to carry the poticy.*7 Immaterial 
matters need not be disclosed;%* but a fraudulent 
concealment of material facts will avoid the pol- 

29. Manhattan Ins. Co. v. Stein, 5 
Bush (Ky.) 652. 


30. German Ins. Co. v. Hayden, 21] 684. 
Colo. 127, 40 P 453, 52 AmSR 206; 
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Oh.—Hartford Protection Ins. Co. 
v. Harmer, 2 Oh. St. 452; 59 AmD/|Ins. Co., 14 Hun (N. Y.) 619 [aft 79 


ae 


[§§ 230-232 


icy,2® and so will false statements if material 
to the risk, or if made warranties.*° In accord- 
ance with the above rules it has been held that 
a policy is vitiated by a false statement that in- 
sured, who was in fact a woman, was a business 
man personally conducting the business;*! that an- 
other insurer had accepted a risk on the same prop- 
erty;*2 or that other companies had not canceled 
any policies or refused the risk,#® although avoid- 
ance will not take place if the cancellation was 
because such companies had gone out of business,** 
or if insured did not know that, owing to the 
ambiguity of his statement, insurer was misled.*® 
So the policy will be avoided by a representation 
that there was no danger of ineendiarism, whereas 
insured was really apprehensive thereof, or threats 
to burn the property had been made,*® unless the 
threats were made so long before as not to inerease 
the hazard.*7 And concealment of such apprehen- 
sion, even though no statement is made concerning 
incendiarism, has been held to vitiate the policy.*s 
Other authorities, however, have held that dis- 
closure of such apprehension need not be made in 
the absence of inquiry,*® especially when it is based 
on mere suspicion.°° Where insured warrants that 
he has no reason to fear incendiarism, the warranty 
applies with equal force to any part of the econ- 
tract, regardless of the fact that the real and per- 
sonal property are separately valued in the pol- 
42. Standard Oil Co. v. Amazon 


N. Y. 506]; Bromherz y. Yankton F. 


Pa'—Girard. ‘F, .&).M...Ins. Co.,..vi.| ns... {Co.,..,.7)).S2 » D.. - 18%. 63) NW 


Hartford F. Ins. Co. v. McKinley, 74! Stephenson, 37 Pa. 293, 78 AimD | 784. 


Fla. 186, 77 S 226; Forbush v. Wes- | 4238. 


43. Golding ‘y. Royal London 


tern Massachusetts Ins. Co., 4 Gray 
(Mass.) 337. 

31. Reed v. Equitable F. & M. Ins. 
Co., 17 'R. I. 785, 24 A 833, 18 LRA 
496. 

32. Gardner v. Standard Ins. Co., 
58 Mo. A. 611; Agricultural Sav., etc., 
Co, v. Liverpool, ete., Ins. Co., 33 Can. 
SCL 4s BR On Soo Ley, o Ont. iy, 
127, and aff 32, Ont. 369]: 

[a] The renewal of the second 
policy after expiration of the prior 
insurance does not validate the 
policy, since the renewal was merely 
a continuation of the original policy. 
Agricultural Sav., etc., Co. v. Liver- 
DOOLMetCun Ins COmiso Can. S.C. 004; 
1B. RB. C. 593 [rev 3 Ont. L. 127, and 
afr 32 Ont. 369], 

33. Germania .F., Ins. ‘€o. |.:v. 
Klewer, 129 Ill. 599, 22 NE 489; New 
England F. & M, Ins, Co. v. Schettler, 
38 Ill. 166. 

34. Continental Ins. Co. y. Horton, 
28 Mich. 173; Hadley v. New Hamp- 
shire F. Ins. Co., 55 N. H. 110; Atlan- 
tic Ins. Co. v. Goodall, 35 N. H. 323; 
Atlantic Mut. F. Ins. Co. v, Gvodall, 
29 N. H. 182; Train v. Holland Pur- 
chase Ins. Co., 62 N. Y. 598. 

[a] Where a policy is issued as a 
substitute for another which is to be 
canceled by such substitution, the 
policy to be canceled does not con- 
stitute additional insurance. Bene- 


dict v. Security Ins. Co., 147 App. 


Div. 810, 188 NYS 165. 

35. Zimmerman vy. Home Ins. Co., 
77 Iowa 685, 42 NW 462. 

36. U. S.—Clark v. Manufacturers’ 
Ins.'Co., 8 How. 235, 12 L. ed. 1061; 
Pelzer Mfg. Co. v. St. Paul F. & M. 
Ins. Co., 41 Fed. 271 [writ of error 
dism 149 U. S. 785 mem, 13 SCt 1051 
mem, 87 L. ed. 957 mem]. 

Ill.— Keith v. Globe Ins. Co., 52 Ill. 
518, 84 AmR 634. 

Ky.—Pheenix Ins. Co. v. Lawrence, 
4 Mete. 9, 81 AmD 521. ; 

N. Y.—Smith v. Home Ins. Ca., 47 
Hun 30. 


Wash.—Sanford v. Royal Ins. Co., 
11 Wash. 653, 40 P 609. 

Wis.—Knox v. People’s Ins. Co., 50 
Wis. 680, 7 NW 780; Knox v, Lycom- 
me F. Ins. Co., 50 Wis. 671, 7 NW 
776. 

37. Bebee v. Hartford County 
Mut. F. Ins. Co., 25 Conn. 51, 65 AmD 
553; Jacobs v. Eagle Mut. F. Ins. Co., 
7 Allen (Mass.) 132. 

Concealment generally see supra 
§§ 192-196. 

38. Continental Ins. Co. v. Brad- 
ley, 172 Ky. 549, 189 SW 706; Wash- 
ington F’. Ins. Co. v. Cobb, (Tex. Civ. 
A.) 163 SW 608; Reesor yv. Provincial 
ins? “Co: 337 Us Co. OBS W5i.. See 
generally supra § 193. 

89. Orient’ Ins.’ Co. v." Peiser, -91 
tll, A. 278; Hamburg-Bremen F.. Ins. 
Co. vy. Ohio Valley Dry Goods Co., 160 
Ky. 252, 169 SW 724, AnnCas1916B 
944 (holding, however, that the facts 
showed no fraudulent concealment) ; 
Evangeline Fruit Co. v. Provincial F. 
Ins iGon 4soNe Se. Oo sed Ma DOMUarunats: 
[aff allowed on other grounds 51 Can. 
S. Cc! 474, 24 DomLR '577)]. 

[a] Illustration.—Where an appli- 
cant knew at the time he made the 
application that there was a fire in 
the neighborhood where such prop- 
erty was situated, and suppressed 
such fact, he would not be acting in 
good faith with insurer, and the 
policy would be void. Orient Ins. Co. 
v. Peiser, 91 Ill. A. 278. 

40. Craddock v,. Connecticut F. 
Ins. Co., 160 Ky. 519, 169 SW 1015; 
Davis v. 4tna Mut. F. Ins. Co., 67 
N. H. 335, 39 A 902; Corbin v. Millers’ 
Mut. F. Ins. Co., 259 Pa. 106, 102 A 
425; Ellensburg Bank v. Palatine Ins, 
Co., 82 Wash: 55, 143 P 447. See gen- 
erally supra §§ 188-201; and infra 
note 41 et seq. 

41. Freedman v. Commonwealth 
Fire Assoc., 168 Pa. 249, 32 A 39. 
See Davis v. Atna Mut. F. Ins. Co., 
67 N. H. 335, 39 A 902 (materiality 
of concealment for the jury). 


Auxiliary Ins. Co., Ltd., 30 T. LL. R. 
350; Stott v. London, ete, KF. Ins. 
Co., 21° Ont. 312, 

[a] Construction of questions.— 
The question whether any office had 
declined to accept or renew the pro- 
poser’s insurance did not cover the 
case of a transfer to him of a policy 
issued to another person. Golding vy. 
Royal London Auxiliary Ins. Co., 
Litd., 30 T.'L. R.-350. 

44. Hawley v. Liverpool, etc., Ins. 
Co., 102 Cal, 651, 36 P 926. 

45. Chicago» Mut. F. Ins. Co. v. 
Bigelow, 62 fll. A. 200. 

46. Whittle v. Farmville Ins. Co., 
29 BE. Cas. No. 17,603, 3 Hughes 421; 
North American’ F. Ins. Go. wv. 
Throop, 22. Mich. 146, 7 AmR 688; 
Kniseley yv. British America Assur. 
Co., 32 Ont. 876; Findley v. Fire Ins. 
Co. of North America, 25 Ont. 515; 
Greet v. Citizens’ Ins. Go., 5 Ont. A. 
596; Campbell v. Victoria Mut. ®. 
Ins. Co., 45 U. C. Q. B. 412; Herbert 
vii Mereantile F.- Ins. *Co., 48 U.. Cc. 
Q. B. 384. 

47. Thompson vy. Liverpool, ete., 
THs. Cos, .23 Re Cass Gow 13966n58 
Hask. 363; Kelly v. Hochelaga Mut. 
F. Ins. Co., 24 L. C.. Jur: 298. 

48. Walden y. Louisiana Ins. Co., 
12 La. 134, 32 AmD 116; Clark ow 
Hamilton Mut. Ins. Co, 9 Gray 
(Mass.) 148; Gabel v. Howick Farm- 
ers Mut, F. Ins. Co., 40 Ont. L. 158, 
12 OntWN 298, 38 DomLR 139. But 
see Patterson v. Oxford Farmers 
Mut. EF. Ins. Co...4 OntwWN 140, 28 
OntWR 122, 7 DoamELR 369. (threat 
of incendiarism: made seven or eight 
years prior to application need not 
be disclosed). 

49. Smith v. Home Ins. Co., 47 
Hun (N. Y.) 30; Hartford Protection 
Ins. Co. v. Harmer, 2 Oh. St. 452, 
59 AmD 684; Sanford v. Royal Ins. 
Co., 11 Wash. 653, 40 P 609. 

50. Hartford Protection Ins. Co. v. 
Berges 2 Oh. St. 452, 59 AmD 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 232-234] 


icy.6t Untrue statements as to prior burning of 
the property by fire are material, and will preclude 
recovery.°* Such is also the rule in respect to 
statements as to methods of illumination.>? And 
a like result follows from a false warranty as to 
the maintenance of a watchman upon the grounds,*4 
aithough a contrary rule has been held to apply 
where the statement is a representation and not 
a warranty.°° False statements that the insured 
premises are equipped with firefighting apparatus 
will avoid the policy;>* but an executory promise 
to install it cannot be treated as a warranty in 
presenti;®’ and the warranty, if one is made, is 
to receive a reasonable construction.5§ 

[§ 233] C. Parties Affected by Avoidance of 
Policy—1. Assignees.°® It is a general rule that 
if a policy is void because of false representations 
by insured, an assignee of the policy cannot re- 
eover thereon.°° But where an assignment of a 
policy with the conseut of insurer is held to create 
a new and independent contract of insurance,®! the 
assignee is not affected by false representations on 


_the part of insured in obtaining the policy.®? 


[§ 234] 2. 


51. Donley y. Glens Falls Ins. Co., 
184 N. Y. 107, 76 NE 914, 6 AnnCas 


Mortgagees and Creditors.°? Al- 


62. 
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though it has been held that, in the absence of 
a written application, fraudulent representations 
as to title will not invalidate a policy as to a 
mortgagee to whom it is payable as his interest 
may appear,°* yet the general rule is that the 
mortgagee takes only the interest of the mortgagor, 
and hence, if he is merely a designated payee, 
the existence of a defense by way of a breach of 
condition precedent will defeat his right to a re- 
covery on the policy.®° But if an independent con- 
tract for insurance is entered into between insurer 
and the mortgagee the latter is not affected by 
any misrepresentation made by the mortgagor,*® 
although he will be bound by his own representa- 
tion.°* So where the policy is in fact obtained 


U. S.—Ellis v. Insurance Co. of 
North America, 32 Fed. 646. 


and paid for by the mortgagee, his rights will not 
be affected by misrepresentations made by the 
mortgagor.®*§ And some courts interpret the mean- 
ing of the provision in the so-called ‘‘union mort- 
gage’’ clause that the policy, as to the mortgagee’s 
interest, shall not be invalidated by any act or 
neglect of the mortgagor, as amounting to such an 
independently enforceable contract,®® and as in- 
| cluding any act or neglect on the part of the mort- 


name of one who was not the sole 
and unconditional owner did not 


oan 100 App. Div. 69, 91 NYS 

52. Western Assur. Co. v. Harri- 
son, 33 Can. S. C. 478 [allowing app 
35 N. S. 488]; Wilton v. Occidental 
Eyvins! Co. 11 Alta. Le 581,°35 “Dom 
LR 267, [1917] 2 WestWkly 787. 

58. Clark v. Manufacturers’ Ins. 
Con SU Eow. GU AS:)? 235; 902 = Led. 


- 106; Howard F. Ins. Co. v. Brummer, 


23 \Pa. 50: 

54. Nicoll v. American Ins. Co., 18 
EF. Cas. No, 10,259, 3 Woodb. & M. 
529; Ripley v. Adtna Ins. Co., 30 N. 
Wee 136,7e86y Ain Di 862" Blumer) vi. 
Phenix Ins. Co., 45 Wis. 622. 

55. King Brick Mfg. Co. v. Phoenix 
Ins. Co., 164 Mass, 291, 41 NE 277; 
Frisbie v. Fayette Mut. Ins. Co., 7 
Ra. s20e 

56. Sayles v. Northwestern Ins. 
Con 21 BH. Case: No.2-12,422,) 2.¢Curt. 
610; Hromherz vy. Yankton F. Ins. 
Co., 7 S: D. 187, 63 NW 784. 

.57. Howell v. Hartford F. Ins. Co., 
12 F, Cas. No. 6,780. 

58. Peoria M. & F. Ins. Co. v. 
Lewis, 18 Ill. 553; Daniels v. Hudson 
River F. Ins. Co., 12 Cush. (Mass.) 
416, 59 AmD 192. 

59. Parties affected by breach of 
promissory warranty or condition 
subsequent see infra § 345. 

60. Me.—Merrill v. Farmers’, etc., 
Mut. F, Ins. Co., 48 Me. 285. 

Md.—Citizens’ FE. Ins., etc., 
Doll, 35 Md. 90, 6 AmR 360. 

Mass.—Bowditch Mut. Ins. Co. v. 
Winslow, 8 Gray 38; Barrett v. Union 
Mute. Ins)Co;}) 7)-Cush. 175. 

Mo.—Froehly v. North St. 
Mut. F. Ins. Co., 32 Mo. A. 302. 

N. Y.—Richmond v. Niagara F. Ins. 
Co., 15 Hun 248 [rev on another 
ground 79 N. Y. 230]... 

Tex.—Simonds v. Firemen’s Fund 
Ins. Co., (Civ. A.) 35 SW 300. 

Vt.—Reed v. Windsor County Mut. 
F. Ins. Co., 54 Vt. 413. 

Que.—Stanstead, ete., Mut. F. Ins. 
v. Gooley, 9 Que. Q. B. 324. 

fa] Misrepresentation of title or 
interest.—Merrill v. Farmers’, etc., 
Mut. F. Ins. Co., 48 Me. 285; Citizens’ 
F. Ins., etc., Co. v. Doll, 35 Md. 89, 
6 AmR 360; Froehly v. North St. 
Louis Mut. F. Ins. Co., 32 Mo. A. 
802; Stanstead, etc., Mut. F. Ins: Co. 
v. Gooley, 9 Que, B. 324. 

[b] Prior insurance.—Barrett v. 
Union Mut. F. Ins. Co., 7 Cush. 
(Mass.) 175. 4 

61. See supra § 157; and cases in- 
fra note 62, 


Coe -v. 


Louis 


Iowa.—Hllis v. Council Bluffs Ins. 
Co., 64 Iowa 507, 20 NW 782. 

N. H.—Barnes v. Union Mut. F. 
Ins. *Co.;) 45 “N: Ho. 

S. C.—Neve v. Charleston Ins., etc., 
Con t2tSh PCRs 237; 

Can.—North British, ete., Ins, Co. 
v. Tourville,°25 Can? S.C. 177. 

Consent to assignment as waiver 
grounds of forfeiture see infra § 412, 
413. 

63. Breach of promissory war- 
ranty or condition subsequent see in- 
fra § 346, 

64 Burrows v. McCalley, oY 
Wash. 269, 49 P 508. 

65. U. S—Brecht-v. Law, etc., Ins. 
Cogs 1607 Fed. 399,487 CCAM351; “18 
LRANS 197; Vancouver Nat. Bank 
v. Law Union, etc., Ins. Co., 153 Fed. 
440; Delaware Ins. Co. v. Greer, 120 
Fed. 916, 57 CCA 188, 61 LRA 137. 


Ark.—Phecenix Ins. Co. y. Public 
Parks Amusement Co., 63 Ark. 187, 
37:SW 959. 

Mass.—Lowell y. Middlesex Mut. 
HF, Ins.'''Co:, 8 Cushs/127. 

N. Y.—Genesee Falls Permanent 


Sav., etc., Assoc. v. U. S. Fire Ins. 
Co:, 16 App. Div. 587, 44 NYS 979. 

Pa.—Flaherty v. German Ins. Co., 
1 WkKlyNC 352. 

Tex.—Hamburg-Bremen F, Ins. Co. 
v. Ruddell, 37 Tex. Civ. A. 30, 82 SW 
826. 

Wis.—Keith v. Royal Ins. Co., 117 
Wis. 5381, 94 NW 295. 

66. U. S.— Syndicate Ins. Co. v. 
Bohn, 65 Fed. 165, 12 CCA 531, 27 
LRA 614. 

Iowa.—People’s Sav. Bank v. Re- 
tail Merchants Mut. Fire Assoc., 146 
Iowa 536, 123 NW 198, 31 LRANS 
455. 

Nebr.—Oakland Home Ins. Co. v. 
Bank of Commerce, 47 Nebr. 717, 66 
NW 646, 58 AmSR 6638, 36 LRA 673; 
State Ins. Co. v. New Hampshire 
Trust Co., 47 Nebr. 62, 66 NW 9, 1106; 
Phenix Ins. Co, v. Omaha L. & T. Co., 
41 Nebr. 834, 60 NW 133, 25 LRA 
679. ’ 

N,. J.—Hare v. Headley, 54 N. J. 
Eq. 545, 85 A 445. 


N. Y.—Hastings v. Westchester F. | 


Tnsh: CopensyNi.) Ye a4 : 

67. Ellensburg Bank v. Palatine 
Ins:'Co., 22 Wash. 55, 143 P 447. 

68. Liverpool, ete., Ins. Co. v. Da- 
vis, 56 Nebr. 684, 77 NW 66. And 
see Burns y. Pennsylvania Ins, Co., 
(Mo, A.) 224 SW 96 (fact that mort- 
gagee personally procured a policy 
and directed that it be issued in the 


make the mortgagee responsible for 
the invalidity of the policy which re- 
quired sole and unconditional owner- 
ship). 

[a] The mortgagee is the “in-. 
sured” in such case within the rnean- 
ing of a provision for forfeiture in 
case of a false statement by in- 
sured, and the policy is not forfeited 
as to him by a false representation 
made by the mortgagor as to title. 
Liverpool, ete., Ins. Co. v. Davis, 56 
Nebr. 684, 77 NW 66. 

69. U. S.—Syundicate Ins. Co. v. 
Bohn, 66 “Ned, 1/65,. 12 =CCA /5329 27 
LRA 614, 

Ariz.—Germania F. Ins. 
ene 19 Ariz. 580, 173 P 1052, 

Fla.—Philadelphia Fire Assoc. v. 
Evansville Brewing Assoc., 73 Fla. 
904,975 S296) 

Iowa.—People’s Sav. Bank v. Re- 
tail Merchants Mut. Fire Assoc., 146 
Ao 536, 123 NW 198, 31 LRANS 

Minn.—Magoun y. Fireman’s Fund 
Ins. Co., 86 Minn. 486, 91 NW 5, 91 
AmSR 370. 

Miss.—Bacot v. Phcenix Ins. Co., 96 
Miss. .223, 50 S 729, 25 LRANS 1226, 
AnnCas191ZB 262; East v. New Or- 
rere Ins. Assoc., 76 Miss. 697, 26 S 

Mo.—Burns v. Ohio Farmers’ Ins. 
Co., (A.) £24 SW 98; Burns v. Penn- 
Sylvania Ins. Co., (A.) 224 SW 96. 

Nebr.—Hanover F. Ins. Co. v. 
Bohn, 48 Nebr. 743, 67 NW 774, 58 
AmSR 719. 

N. J.—Reed v. Fireman’s Ins. Co., 
81 N. J. L. 523, 80 A 462, 35 LRANS 
343. Compare Reed v. Newark F. Ins. 
Co., 74 N. J. L. 400, 65 A 1053. 

N. Y.—Hastings v. Westchester F. 
Tns4 Co. 2738) NOW iA fate 12 wun 
416]. 

Oh.—Firemen’s Ins. Co. vy. Boland, 
S0On Cir. Ctsit. 

R. I.—Smith v. Union Ins. Co., 25 
RUT 260,755 Ay7i5: 

S. D.—Ormsby v. Phenix Ins. Co., 
Bes. D.- 72, 58° NWi30l. 

{a] Misrepresentations as to title 
will not, under the “union mortgage 
clause,” affect the rights of the mort- 
gagee who had no knowledge of, and 
did not participate in, the misrepre- 
sentations. North British, etc., Ins. 
Co. v. Bohn, 49 Nebr. 572, 68 NW 
942. 

{b] A mortgagee may recover, 
even though the mortgagor was not 
the sole and unconditional owner of 


Cos¥ Vv. 
1 ALR 
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gagor either before or after the attachment of 
But other authorities have 
held that such clause protects the mortgagee against 
subsequent acts or omissions only.”? 
obtained by the mortgagee in the name of the 
mortgagor through misrepresentation as to the 
owner cannot be considered as embraced within the 
And it has been held that 
a protective warranty, that the property is located 
within a certain distance of a fire hydrant will 
bind a mortgagee, notwithstanding the union mort- 
gage clause, such warranty not being an ‘‘act or 
neglect’’ within the meaning of the clause.’? 
does such clause protect the mortgagee against neg- 
lect of duty with which insurer has no concern, or 
which does not invalidate the policy.™4 


the mortgage clause.’° 


provision referred to.” 


the property when it was insured. 
Philadelphia Fire Assoc. v. Evans- 
ville Brewing Assoc., 73 Fla. 904, 75 
S 196 [cit. St. Paul F. & M. Ins, Co. 
v. Northrop, 72 Fla. 598, 73 S 368 
(decided without opinion) ]. 

{c] Application of “union mort- 
gage clause.”—Code (1906) § 2596 
(Hemingway Code § 5060), contain- 
ing the “union mortgage clause,” 
providing that policy shall not be 
invalidated by act or neglect of 
mortgagor or owner, etc., applies to 
insurance taken out on buildings by 
a mortgagor, as well as insurance 
taken out by the grantor in a deed of 
trust. Scottish Union, etc., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9. 

70. Syndicate Ins. Co. v. Bohn, 65 
Fed. 165, 12 CCA 531, 27 LRA 614; 
People’s Sav. Bank v. Retail Mer- 
chants Mut. Fire Assoc., 146 Iowa 
536, 123 NW 198, 31 LRANS 455; 
Burns v. Pennsylvania Ins. Co., (Mo. 
A.) 224 SW 96; Hanover F. Ins. Co. 
v. Bohn, 48 Nebr. 743, 67 NW 774, 58 
AmSR 719. 

71. Fla.—Glens Falls Ins. 
Porter, 44 Fla. 568, 33 S 473. 

N. Y.—Genesee Falls Permanent 
Sav., ete., Assoc. v. U. S. Fire Ins. 
Co., 16 App. Div. 587, 44 NYS 979. 

Tex.—American Cent. Ins. Co. v. 
Cowan, (Civ. A.) 34 SW 460; Han- 
over F. Ins. Co. v. National Exch. 
Bank, (Civ. A.) 34 SW 333. 

Can.—Liverpool, ete. Ins, 
Agricultural Say., etce., Co., 
SiG. 94)/1 BRCA593. 

Ont.—Omnium Securities 
Canada. E:, ete: * Ins Co., 
494, 

72. Graham v. Fireman’s Ins. Co., 
87 N. Y. 69, 41 AmR 349, 13 NYWkly 
Dig 338 [aff 9 Daly 341]. 

[a] For the reason that such mis- 
representation cannot be regarded as 
an act of the mortgagor. Cole v. 
Germania FE. Ins. Co., 99 N. Y. 36, 1 
NE 38; Graham v. Fireman’s Ins. Co., 
87 N. Y. 69, 41 AmR 349, 13 NYWkly 
Dig 338 [aff 9 Daly 341]. See Gene- 
see Falls Permanent Sav., etc, 
Assoc. v. U. S. Fire Ins. Co., 16 App. 
Div. 587, 44 NYS 979 (where there 
was a failure to disclose a qualified 
or conditional title and this was the 
neglect as much of the mortgagee as 
of the mortgagor). 

73. Tarrytown Young Men’s Ly- 
ceum v. Pittsburgh Nat. Ben Frank- 
lin F. Ins. Co., 177 App. Div. 351, 163 
NYS 226. 

74. Pennsylvania L., ete. Ins. 
Co. v.’ Aachen, etc., F.. Ins.’ Co,, 257 
Fed. 189. 

{aj Illustyvation.—It cannot be 
construed to relieve the mortgagee of 
the effect of insured’s failure, in the 
first instance, to insure the property 
to its full value, so that, where fire 
policy provided insurer should be 
liable for no greater proportion of the 


Comyv. 


OO AK 
33 Can. 
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[§ 235] 


Nor 


loss than amount insured bore to one 
hundred per cent of the actual cash 
value of the property when the loss 
should happen, the assignee of the 
mortgage, to whom, by addition to 
the policy, the loss was made pay- 
able, as its interest might appear, 
could recover from. insurer, for a 
loss, Such proportion only. Pennsyl- 
vania L., ete., Ins. Co. v. Aachen, 
etc., F. Ins, Co., 257 Med. 189. 

75. Dunham v. Citizens’ Ins. Co., 
34 Wash, 205, 75 P 804. 

[a] Dlustration—Where persons 
who had furnished material and la- 
bor for the building of a house de- 
manded payment or security, and the 
owner promised to obtain insurance 


-|/on the house which he stated should 


secure all the creditors, and after- 
ward obtained a policy in his own 
name without informing the insurer 
that the policy was for the benefit 
of any one but himself, a forfeiture 
of the policy for misrepresentation 
in procuring the insurance, is avail- 
able to the insurer as a defense in 
an action by such creditors on the 
policy. Dunham v. Citizens’ Ins. Co., 
34 Wash. 205, 75 P 804. 

76. Construction of policy 
supra § 100. 

Forfeiture of policy for breach of 
promissory warranty cr condition 
subsequent see infra § 347, 

77. See supra § 100; and cases in- 
fra notes 78, 79. 

78. Ala.—Manchester F. Assur. 
Co. v. Feibelman, 118 Ala, 308, 23 S 
T59% 

Colo.—Fireman’s Fund Ins. Co. v. 
Barker, 6 Colo. A. 535, 41:P 513. 

Fla.—National Ins, Co. v. Cubberly, 
68 Fla. °-258, 67 S 133; Hartford FP. 
Ins. Co. v. Hollis, 64 Fla. 89, 59 S 
785. 

Ill.— Insurance Co. of North 
America v. Hofing, 29 Ill. A. 180. 

Iowa.—Taylor v. Anchor Mut. F. 
Ins. Co., 116 Iowa 625, 88 NW 807, 
93 AmSR 261, 57 LRA 328; Greenlee 
v. Iowa State Ins. Co., 102 Iowa 260, 
T1 NW 224, 

Kan.—St. Paul F. & M. Ins. Co. v. 
Kelly, 48 Kan. 741, 23 P 1046. 

Ky.—Pheenix Ins. Co. vy. Lawrence, 
4 Metc. 9, 81 AmD 521; Teutonic Ins. 
Co. v. Howell, 54 SW 852, 21 KyL 
1245. But see Springfield F. & M. 
Inst) Cosiv. Phillips, 16 sksy ly 390) 
(where the policy insured a house 
for one sum and the furniture for an- 
other any material misstatement or 
concealment which would invalidate 
the insurance as to one of the sub- 
jects will vitiate it as to the 
other). 

Mich.—Benham y. Farmers’ Mut. 
Fi Ins: Co.,. (165 -Michs +406, 7131 
NW... ‘87, LRAI91I5D) 736,  AnnCas 
LOL2AC) 9835 

Mo.—Koontz v. Hannibal Sav., etc., 
Co., 42 Mo, 126, 97 AmD 325; Loehner 
v. Home Mut. Ins. Co., 17 Mo. 247; 


see 
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/ 


Creditors who are not parties to the policy can- 
not of course avoid the effect of a false representa- 
tion on the part of insured, although the latter had 
promised to obtain the insurance for their secur- 


D. Entire and Severable Contracts.’¢ 
Where a policy covers separate and distinct classes 
or items of property separately valued, although 
for a gross premium, the contract is held by many 
authorities to be divisible;*? and a false represen- 
tation, concealment, or breach of affirmative war- 
ranty or condition precedent: with respect to one of | 
such classes or items will not invalidate the policy 
as to the others.’® 
has been held to be the rule, even when the policy 
provides that the ‘‘entire policy’? shall be void 


And in some jurisdictions this 


Turner v. Home Ins. Co., 195 Mo. A. 
138, 189 SW 626; Fager v. Commer- 
cial Union Assur. Co., 189 Mo. A. 464, 
176 SW 1064; Baxter v. State Ins, 
Co., 65 Mo. A. 255; Harness v. Na- 
tional-F. Ins: Co., 62 .Mo. A. 645: 
Stephens v. German Ins. Co., 61 Mo. 
A. 194; Crook v. Phenix Ins. Co., 38 
Mo, A. 582. 

Nebr. — Omaha F. Ins. Co. v. 
Thompson, 50 Nebr. 580, 70 NW 30. 

N. Y. — Schuster v. Dutchess 
County Ins. Co., 102 N. Y. 260, 6 NE 
406; King vy. Tioga County Patrons’ 
Fire Relief Assoc., 35 App. Div. 58, 
54 NYS 1057; Mott v. Citizens’ Ins. 
Co., 69 Hun 501, 23 NYS 400; Smith 
v. Home Ins. Co., 47 Hun 30; Holmes 
v. Drew, 16 Hun 491; Burrill v. Che- 
nango Mut. Ins. Co., 1 Edm. Sol. Cas. 
233; Trench vy. Chenango County Mut. 
Ins: Cone Hilt22. 

Oh.—Coleman v. New Orleans Ins. 
Co., 49 Oh. St. 310, 41 NE 279, 34 
AmSR 565, 16 LRA 174, 
_Or.--Oatman v. Bankers’ Fire Re- 
lief» Assoe., 66 Ora.388, 1383 -P 1183, 
1185, 1384 P 1033 [eit Cyc]. 

S. C.—Spradley yv. Georgia Home 
Ins: Co., 112) S5C: 1515798-SH) 285. 


Tenn.—Teutonia Ins. Co, v. Bus- 
sell, (Ch. A.) 48 SW: 7038. 
Tex.—Georgia Home Ins. Co. v. 


Brady, (Civ. A.) 41 SW 513; German 
Ins. Co. v. Luckett, 12 Tex. Civ. A. 
139, 34 SW 173; North British, eic., 
Ins, Co. v. Freeman,, (Civ. A.).33 SW 
1091; Home Ins. Co. v. Smith, (Civ. 
A.) 32 SW 240; Alamo F. Ins. Co. v. 
pola iit, 10 Tex. Civ. A. 550, 30 SW 

Ont.—Date y. Gore Dist. Mut. F. 
Ins. Co., 14 U. C. C. P. 548; Phillips 
v. Grand River Farmers’ Mut. F. Ins. 
Co., 46 U. C. °Q. B. 334, 

[a] Tlustrations.—(1) Where, in 
a policy, separate valuations are 
made of pool tables and of fixtures, 
etc., a breach avoiding the contract 
as to the pool tables does not avoid 
the entire policy. Manchester F. 
Assur. Co. v. Feibelman, 118 Ala. 308, 
23S 759. (2) A policy providing that 
insurer undertakes to insure at a 
certain rate on the hundred, and that 
the insurance is intended to be seven 
hundred dollars on a frame building 
and three hundred dollars on a piano, 
is divisible, and the fact that insured 
was not the sole and unconditional 
owner of the personal property as re- 
quired by the policy will not defeat 
recovery for destruction of the 
building by fire. ,Spradley v. Georgia 
Home Ins. Co., 112 S. Cc. 151, 98 SE 
285. (3) On a policy insuring both 
real and personal property, a recov- 
ery may be had as to the personalty, 
although such policy is void as to the 
realty because of a mortgage thereon 
in violation of the terms of the con- 
tract. King v. Tioga County Pa- 
trons’ Fire Relief Assoc., 35 App. 
Div. 58, 54 NYS 1057. 
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if any condition precedent shall be broken,’® al- 
though there is authority to the contrary.*° 
where the contract, although covering several items 
or classes of property, is regarded as an entirety,®1 
either because the items are not. separately stated 
or valued,’? or on the ground that the premium 
or consideration is entire and indivisible,®? or that 
the stipulation for avoidance of ‘‘this entire pol- 


' 79. U. S—Downey v. German Al- 
liance Ins, Co., 252 Fed. 701, 164 CCA 
541 (under West Virginia law). | 

Colo.—Fireman’s Fund Ins. Co. v. 
Barker, 6 Colo. A. 535, 41 P 513. 

Mo.—Hollaway v. Dwelling-House 
Ins. Co., 121 Mo. 87, 25°SW 850 [rev 
48 Mo. A. 1]; Trabue v. Dwelling- 
House Ins. Co., 121 Mo. 75, 25 SW 
$48, 42 AmSR 523, 23 LRA 719 [rev 
49 Mo. A. 331, and in effect overr 
Maddox v. Dwelling-House Ins. Co., 
56 Mo. A. 348; Shoup v. Dwelling- 
House F. Ins. Co., 51 Mo. A. 286]. 

N. Y.—Donley v, Glens Falls Ins. 
Co.,. 184. N.Y. +107,. 76. ‘NE. 914, 6 
AnnCas 81 [rev 100 App. Div. 
69, 91 NYS 302]; Kiernan  v. 
Dutchess County Mut. Ins. Co., 150 
N. Y. 190, 44 NE 698; Tompkins 
v. Hartford F. Ins. Co., 22 App. Div. 
380, 49 NYS 184; Knowles v. Ameri- 
can Ins. Co., 66 Hun 220, 21 NYS 50 
{aff 142 N. Y. 641 mem, 37 NE 567 
mem]; American Artistic Gold 
Stamping Co. v. Glens Falls Ins. Co., 
1 Misc. 114, 20 NYS 646. 

Okl.—Arkansas Ins. Co, v. Cox, 21 
Okl. 873, 98 P 552, 129 AmSR 808, 
20 LRANS 775. 

Or.—Oatman v. Bankers’ Fire Re- 
lief Assoc., 66 Or. 388, 133 P 1183, 
134 P 1038. 

Tenn.—Light v. Greenwich Ins. 
Co., 105 Tenn. 480, 58 SW 851. 

Wash.—Herzog v. Palatine Ins. 
- Co., Ltd., 86 Wash. 611, 79 P 287. 

Wis.—Cooper v. Pennsylvania Ins. 
Co., 96 Wis. 362, 71 NW 606. 

{a] In New York (1) the cases 
are in accord with the rule stated in 
the text. See cases supra this note. 
(2) But the contrary has been held 
where dt is stipulated that the entire 
policy “and every part thereof’ shall 
be void for a breach of condition. 
Smith v. Agricultural Ins. Co., 118 
N. Y. 518, 23 NE 823. (3) A policy 
covering both realty and personalty 
is not void because the realty was 
subject to a mortgage when the 
policy was issued, the only provision 
on the subject in the policy being 
that, “if the subject of insuranee be 
personal property, and be or become 
incumbered by a chattel mortgage,” 
it shall invalidate the entire policy. 
Huff v. Jewett, 20 Mise. 35, 44 NYS 
311) 

[b] In Texas the same conclusion 
is reached, based, however, on a dif- 
ferent theory, namely, that since the 
use of the word “entire’’ makes the 
contract entire, a breach, to avoid the 
whole policy, must be in respect to 
the whole of the property insured. 
Bills v. Hibernia Ins. Co., 87 Tex. 547, 
29 SW 1063, 47 AmSR 121, 29 LRA 
706; Mecca F. Ins. Co. v. Wilderspin, 
(Tex. Civ. A.) 118 SW 1131; Delaware 
Ins. Co. v. Harris, (Tex. Civ. A.) 64 
SW .867;. Hartford .F. Ins. Co. Vv. 
Walker, (Tex. Civ. A.) 60 SW 820 
[rev on other grounds 94 Tex. 473, 61 
SW 711]; North British, etce., Ins. Co. 
vy. Freeman, (Tex. Civ. A.) 33 SW 
1091. 

Breach of promissory warranty or 
condition subsequent see infra § 347. 

80. See infra note 84. 

81. U. S.—Fries-Breslin Co. v. 
Star F. Ins. Co., 154 Fed. 35, 83 CCA 
147 [aff 150 Fed. 611]. i 

Ark.—Pheenix Ins. Co. v. Public 
Parks Amusement Co., 63 Ark, 187, 
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icy’? in case of breach controls,8* or that the 
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37 SW 959. 

D. C.—Dumas vy. Northwestern Nat. 
Ins. Co., 12 App. 245, 40 LRA 358. 

Ind.—Geiss v. Franklin Ins. Co., 
Low Ind. 172, 24 NE 99, 18 AmSR 

Md.—Bowman y. Franklin F. Ins. 
Co., 40 Md, 620. 

N. C.—Cuthbertson v. North Caro- 
lina Home Ins. Co., 90 N. C. 480, 2 
SE 258. 

Pa.—Gottsman v. Pennsylvania 
Ins. Co., 56 Pa. 210, 94 AmD 55; 
Clymer Opera Co. v. Rural Valley 
Mut. F. Ins. Co., 50 Pa. Super. 645; 
Todd v. State Ins. Co., 11 Phila. 355. 

R. I.—Dow v. National Assur. Co., 
26 R. I. 379, 58 A 999, 106 AmSR 72s, 
67 LRA 479. 

Wis.—Schumitsch v. American Ins. 
Co., 48 Wis. 26, 3 NW 595; Hinman 
v. Hartford F. Ins. Co., 36 Wis. 159. 

Can.—Gore Dist. Mut. F. Ins. Co. v. 
Samo, 2 Can. S. C. 411 [allowing app 
1 Ont. A. 545 (allowing app 26 U. C. 
C.P.';405) T. 

Ont.—Bleakley v. Niagara Dist. 
Mut, Ins. ‘Co;, 16" Grant Ch: .(U: ‘C.) 
198; Samo v. Gore Dist. Mut. F. Ins. 
Co., 26.0, Ca CrP. A085, 

82. Fries-Breslin Co. v. Star F. 
Ins. Co.,'.154 Fed. 35, 83 CCA 147 
[aff 150 Fed. 611]; Dumas y. North- 
western Nat. Ins. Co., 12 App. (D. C.) 
245, 40 LRA 358; Fitzgerald v. At- 
lanta Home Ins. Co., 61 App. Div. 
350, 70 NYS 552; Vucci -v.- North 
British, ete., Ins. Co., 88 NYS 986. 

{a] A blanket policy, which in- 
sures two or more classes of property 
for a gross sum, as a single subject 
of insurance, without separation into 
items and without specifying the 
amount for which each class is in- 
sured, is an indivisible contract 
which will be wholly avoided by a 
violation of a condition precedent. 
Downey v. German Alliance Ins. Co., 
252 Fed. 701 (otherwise as to the 
policy in suit which separately stated 
and valued the items); Fries-Breslin 
Co. v. Star F. Ins. Co., 154 Fed. 35, 
83 CCA 147 [aff 150 Fed. 611]; Dumas 
v. Northwestern Nat. Ins. Co., 12 
App. (D. C.) 245, 40 LRA 358. 

83. Ark.—Phceenix Ins. Co. v. Pub- 
lic Parks Amusement Co., 63 Ark. 
187, 37 SW 959. 


Ga.—Johnson v. Sun F, Ins, Co., 3° 


Ga. A, 430, 60 SH 118. 

La.—St. Landry Wholesale Mer- 
cantile Co. v. New Hampshire F. Ins. 
Co., 114 La. 146, 38 SW 87, 3 AnnCas 
821. 

Me.—Carleton y. Patrons’ Andros- 
coggin Mut. F. Ins, Co., 109 Me. 79, 
82 A 649, 39 LRANS 951% Day v. 
Charter Oak F. & M. Ins. Co., 51 Me. 
91; Gould v. York County Mut. F. 
Ins. Co., 47 Me. 403, 74 AmD 494; 
Lovejoy v. Augusta Mut. F. Ins. 
Co., 45 Me. 472. 

Mass, — Thomas v. Commercial 
Union Assur. Co., 162 Mass. 29, 37 
NE 672, 44 AmSR 323; Brown y. Peo- 
ple’s Mut. Ins. Co., 11 Cush. 280; 
Friesmuth v. Agawam Mut. FE. Ins. 
Co., 10 Cush. 587. 

See supra § 100. 

84. D. C.—Dumas v. Northwestern 
Nat. Ins. Co., 12 App. 245, 40 LRA 
358. 

La.—Germier v. Springfield F. & 
M. Ins. Co., 109 La. 341, 33 S 361. 


Md.—Agricultural Ins. Co v. 
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breach of condition as to a part of the subject 
matter necessarily 
hazard on the remainder,®®> then the breach of a 
condition precedent as to a part of the subject 
matter will vitiate the entire contract. 
of the rule stated in the last clause is also true, and 
if a breach of condition as toa part of the property 
does not increase the risk on the remainder the 
policy will be avoided only as to that part 


increases the risk or moral 


The converse 


to 
51 


of 
31 


Hamilton, 82 Md. 88, 33 A 429, 
AmSR 457, 30 LRA 633, 

N. J.—Martin v. Insurance Co. 
North America, 57 N. J. L. 623, 
A S243; 

Oh.—Germania F. Ins. Co. vy, 
Schild, 69 Oh. St. 136, 68 NE 706, 100 
AmSR 663 [dist Coleman v. New 
Orleans Ins. Co., 49 Oh. St. 310, 31 
NE 279, 34 AmSR 565, 16 LRA 174 
(where word “entire” was. not 
used)]; Muskovitz v. Underwriters’ 
Ageney,./21 “Oh. Cir. (Cts N- Si 250,53 
Oh. A. 422. 

Pa.—Schiavoni v. Dubuque F. & 
M. Ins. Co., 48 Pa. Super. 252; Elliott 
See Yair ae Ins. Co., 20 Pa. Super. 

Wash.—MecWilliams y. Cascade F. 
& M. Ins. €0., 7 Wash. 48, 34 P 140. 

[a] Dlustration. — Where policy 
declares representations as to owner- 
ship to be material and warran- 
ties, and provides that “the entire 
policy” shall be void if there is either 
concealment or misrepresentation on 
such subject, a misrepresentation as 
to the ownership of a house viti- 
ates the insurance on the contents of 
the house, both being covered by the 
same policy. Germier v. Springfield 
Poise! M. Ins. Co., 109 La. 341, 33 S 

{b] In Kentucky the same rule 
has been asserted in respect to a 
policy providing that false swearing 
“shall forfeit all claims’’ under it. 
German Ins. Co. v. Reed, 9 KyL 929. 

85. Ala.—Western Assur. Co. v. 
Stoddard, 88 Ala. 606, 7 S 379. 

Cal.—Goorherg v. Western Assur. 
Co., 150 Cal. 510, 89 P 130, 119 AmSR 
246, 10 LRANS 876, 11 AnnCas 801. 

Mich.—4tna Ins. Co. v. Resh, 44 
Mich. 55, 6 NW 114, 38 AmR 228. 

finn.—Parsons y. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 Ann 
Cas 1144. 

Wash.—MeWilliams v. Cascade F. 
& M. Ins. Co., 7 Wash. 48, 34 P 140. 

And see supra § 100. [ee 

“The false representations related 
to the title of the insured to the real 
estate and encumbrances’ thereon. 
... The personal property was in 
the same building. If it was for the 
interest of the insured to cause or 
suffer a loss of the building, because 
he had not the interest therein he 
had represented, it would, we think, 
be idle to say that such fact would 
not increase the risk upon the per- 
sonal property in such building. It 
would be very unsafe therefore to 
assume that the company would have 
taken a risk upon the personal prop- 
erty, separate from the building, and 
therefore, because the rate and the 
amount insured upon the personal 
can be separated from that on the 
building, to hold that the contract is 
divisible. That the company would 
have taken a risk upon the personal 
property alone, to a like amount and 
at the same rate, we may assume, 
even with full knowledge that the in- 
sured had no title to the building; 
but it would be hazardous to assume 
that with such knowledge the com- 
pany would have written upon both 
the personal property and the build- 
ing, so that upon the whole policy 
the insured would be more interested 
in a loss of both than in their pro- 
tection. It was declared in this 
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which the breach pertains.®® 


A policy may be 
divisible as between realty and personalty, and still 
be indivisible as between portions of the personalty, 
so that a breach of condition as to a part of the 
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personalty will avoid the policy as to all of it.8’ 
Where insurer issues two policies, one upon a build- 
ing and the other upon its contents, false state- 
ments in one policy will not avoid the other.’? ° 


XVI. FORFEITURE FOR BREACH OF PROMISSORY WARRANTY OR CONDITION 


{[§ 236] A. In General—1l. 


policy that the omission to make 
known a material fact should render 
it void, and we cannot say that the 
false representation was not material 
as to both the real and personal prop- 


erty.” Adtna Ins. Co.’ v. Resh, 44 
Mich. 55, 56, 6 NW 114, 38 AmR 
228. 

{a] Illustrationw—Where a policy 


insured for a specified sum a dwell- 
ing, and for a specified sum house- 
hold goods therein, stipulating that 
the entire policy should be void if 
the interest of insured in the prop- 
erty was not truly stated, misrepre- 
sentations with respect to the title 
to the realty were held to invalidate 
the entire policy, without reference 
to the entirety of the premium or of 
the use of the word “entire,’’ since 
the risk to the contents of the dwell- 
ing was affected by the circum- 
stances which affected the risk to the 
building itself. Goorberg v. Western 
Assur, Co., 150 Cal. 510, 89 P 130, 119 
AmSR 246, 10 LRANS 876, 11 Ann 
Cas 801. 

86. Herzog v. Palatine Ins. Co., 
Ltd., 36 Wash. 611, 79 P 287. 

87. Springfield F. & M. Ins. Co. v. 
Green, (Tex. Civ. A.) 36 SW 143. 

88. Williams v. Virginia State Ins. 
Co., 106 Va. 259, 55 SE 680 

89. U. S—James_v. Lycoming 
ve Co.;) 13 FN.) Cas. No: 7,182; '4 (Cliff. 


Cal.—McKenzie v. Scottish Union, 
etc.,. Ins. .Co., 112 Cal. 648, 44 P 922; 


Cowan v. Phenix Ins. Co., 78 Cal. 
181, 20 P 408. 
Ind.—Germania F. Ins. Co. __ Vv. 


Deckard, 3 Ind. A. 361, 28 NE 868. 
La.—Goldman v. North British 
Mercantile Ins. Co., 


LOPS) 132: 
N. Y.—Ballston Spa First Nat. 
Bank v. Insurance Co. of North 


America, 50 N. Y. 45 [aff 5° Lans. 
203]; Ripley v. Autna Ins. Co., 30 N. 
Y. 136, 86 AmD 362; O’Niel v. Buf- 
falo 'h. "Ins; Co. '°3) Ny ¥. (1205. Kine’ v. 
Tioga County Patron’s Fire Relief 
Assoc., 85 App. Diva 58, 54 NYS 1057. 

Okl.—Brown v. Connecticut F. Ins. 
Cone Oki, 392 nbs nPeai3ss Orient 
Ins. Co. v. Van Zandt-Bruce Drug 
Col ibiee 323,73824 LeitrCyels 

Pa.—Exchange Mut. F. Ins. Co. v. 
Consolidated Mut. F. Ins. Co., 46 Pa. 
Super. 601. 

Tex.—Scottish Union, etc., Ins. Co. 
Yea ade, 59 Texe Cive A. 631, 127 SW 


Vt.—Wilson v. Commercial Union 
Assur. Co., 90. Vt. 105, 96 A: 540, 

Va.—Virginia F. & M. Ins. Co. v. 
Morgan, 90 Va. 290, 18 SE 191. 

Wash.—Miller Vv. Commercial 
Union Assur. Co., 69 Wash. 529, 125 
P 782, 784 [cit Cyc]. 

W. Va.—Rosenthall Clothing, etce., 
Co. v. Scottish Union, etc. Ins. Co., 


Nature of Promis- 
sory Warranty. Promissory warranties are those 
in which insured undertakes that certain conditions 
shall or shall not exist or that something shall 
be done or omitted, after the policy takes effect.®® 
Such a warranty is in'the nature of a condition sub- 
sequent,°° and a breach thereof invalidates the pol- 
icy °! from the time of the breach.°? 
policies have simply provided that notice shall be 
given to the company of any increase of risk or 
have reserved the option to declare the policy void, 
the courts have not declared forfeiture simply on 


48 La. Ann. 223, | 


SUBSEQUENT 


But where 


55 W. Va. 238, 46 SE 1021; Maupin v. 
Scottish Union, etc., Ins. Co., 53 W. 
Va. 557, 45 SE 1003. 

[a] An agreement to perform an 
executory stipulation is a promissory 
warranty. Goicoechea v. Louisiana 
State Ins. Co., 6 Mart. N. S. (La.) 51, 
17 AmD 175; O’Niel v. Buffalo F. Ins. 
Cot, 1d we Nia Ya abe se Murdock Gv..che- 
nango County Mut. Ins. Co., 2'N. Y. 
210; Miller v. Commercial Union As- 
sur. Co., 69 Wash. 529, 125 P 782. 

{b] Under the California code 
providing that a statement in a pol- 
icy of a matter relating to the thing 
insured or to'the risk as a fact, and 
a statement which imports that it is 
intended to do or not to do a thing 
which materially affects the risk, is 
a warranty, a stipulation that insurer 
shall not be liable for loss caused 
directly or indirectly by order of any 
civil authority is not a warranty. 
Conner vy. Manchester Assur. Cu., 130 
Fed. 748, 65 CCA 127, 70 LRA 106. 

90. Western Assur. Co. v. Red- 
ding, 68 Fed. 708, 15 CCA 619; James 
v. Lycoming Ins. Co., 13 F. Cas. No. 
7,182, 4 Cliff 272; American F. Ins. 
Co. v. King Lumber, etc., Co., 74 Fla. 
130, 77 S 168; Tillis v. Liverpool, 
etc., Ins. Co., 46 Fla. 268,.35 S 171, 
110 AmSR 89; Wilson v. Commercial 
Union Assur. Co., 90 Vt. 105, 96 A 
540; Copp v. German-American Ins. 
Co., 51 Wis. 637, 8 NW 127, 616. 

91. Ill.—German Ins. Co. v. Bates, 
60 Ill. A. 43; Farmers’ FE. Ins. Co. v. 
Bates, 60 Ill. A. 39. 

Mich.—Security Ins. Co. v. Fay, 22 
Mich. 467, 7 AmR 670. 

Mo.—Burnham y. Royal Ins. Co., 
75 Mo. A. 394. 

N. Y.—Quinlan  v. Providence 
Washington Ins. Co., 133 N. Y. 356, 
31 NE 31, 28 AmSR 645 [aff 15 NYS 
317]; Allen v. German-American Ins. 
Co. 123. N. \Yi/ 6,°25° NE 309° [aff 3 
NYS 170]; Ballston Spa First Nat. 
Bank v. Insurance Co. of North 
America, 50 N. Y. 45. : 

Pa.—McClure v. Watertown F. Ins. 
Co., 90 Pa. 277, 35 AmR 656. 

fa] There is no objection to 
agreements for forfeiture in fire in- 
surance policies if the parties choose 
to make them. Allen v. Milwaukee 
Mechanics’ Ins. Co., 106 Mich. 204, 64 
NW 15. 

Breach of particular conditions see 
infra § 243 et seq. 

92. Cogswell v. Chubb, 157 N. Y. 
709, 538 NE 1124 [aff 1°App. Diy, 93, 
36 NYS. 1076]; Farmers’ Ins., etc., 
Co. v. Snyder, 16 Wend. (N. Y.) 481, 
30 AmD 118; Murgatroyd v. Craw- 
ford, 2 Yeates (Pa.) 420; Port Blake- 
ly Mill Co. v. Springfield EF. & M. Ins. 


Co.; ‘56 Wash. 681, 106 P:'194, 28 
LRANS 593. 
93. Joyce v. Maine Ins. Co., 45 Me. 


168, 71 AmD 536; Tiefenthal v. 
zens’ Mut. F. Ins. Co., 


Citi- 


53 Mich: 306, 


breaches of conditions,®* but have considered a for- 
feiture as’ thereby occurring only when on general 
principles a duty created by law has been violated. 
It is generally held that statements which are mere 
matters of description, or which manifestly refer 
to existing’ conditions, will not be construed as con- 
tinuing warranties,®® although in some eases which 
recognize the rule a qualification has been made 
to the effect that a statement as to a fact or con- 
dition so obviously material that a change therein 
will substantially inerease the risk will be con- 
strued as a continuing warranty.°®® 


Any statement 


19 sN'W-*9. 

94, Arkansas Ins. Co. v. Bostick, 
27 Ark. 539; 

95. U. S—Catlin v. Springfield F. 
Ins.4,. Co H.. 1Cas.p ec NOsa 12,0225, 04 
Sumn. 434. 

Colo.—Hartford F. Ins.. Co. v. 


Smith, 3 Colo. 422: 
ecg mee oT v. Tolland County 
Mut. F. Ins. . 


20 Conn. 139, 50 
AmD 277. 


Ill.— Burlington Ins. Co. v. Brock- 
way, 138 Ill. 644, 28 NE 799. 

Ind.—Baker v. German F, Ins. Co., 
124 Ind. 490, 24 NE 1041. 

Iowa.—Harris v. Phcenix Ins. Co., 
85 Iowa 238, 52 NW 128. 

Kan.—German Ins. Co. v. Russell, 
65 Kan. 373, 69 P 345, 58 LRA 234. 

Ky.—Imperial F. Ins. Co. vy. Kier- 
nan, 83 Ky. 468; German Ins. Co. v. 
Hart, 16 KyL 344. 

Me.—Joyce v. Maine Ins. Co., 
Me. 168, 71 AmD 536. 

Md.—vU. S. Fire, etc., Ins. Co. v. 
Kimberly, 34 Md. 224, 6 AmR 325. 

Mass.—Blood v..Howard F, Ins. 
Co., 12 Cush. 472. 

Mo.—Pabst Brewing Co. v. Union 
Ins. Co., 63 Mo. A. 6638. 

N. Y.—Gates. v. Madison County 
wut. Ins. Co., 5 N. Y. 469, 55 AmD 

Pa. ae bent Valley Mut. Pro- 
tection Co. v. Douglas, 58 Pa. 419, 98 
AmD 298; Frisbie v. Fayette Mut. 
TNs iGo. 27. eae. 

Tex.—EHast Texas F.. Ins. Co. v. 
PSTAPa Gr, 12 Tex. Civ. A. 533, 34 SW 


45- 


W. Va.—Bryan v. Peabody Ins, Co., 
8 W. Va. 605. 

Ont.—Worswick v. Canada F. & M. 
Ins.'''Co.,) 3: Ont, A. 487 

{a] The use of a present tense in 
the policy usually denotes a war- 
ranty in presenti and not a contin- 
uing or promissory warranty. U. S. 
Ry ee Mains 4 Cor oe Kimberly, 34 
Md. 224, 6 AmR 32 f 

Statements as ais 
Conditions or regulations prevailing 

see infra § 273 
Location of property see infra § 277. 
Use or occupancy of property see 

infra § 249. 

96. U. S—Albion Lead Works v. 
be daccapeiiyass City F. Ins. Co., 2 Fed. 

Ind.—Baker v. German-F. Ins. Co., 
124 Ind. 490, 24 NE 1041. 

Iowa.—Harris vy. Royal Canadian 
Ins. Co., 53 Iowa 236, 5 NW 124. 

Mass.—Stetson v. Massachusetts 
gut. F. Ins. Co., 4 Mass. 330, 3 AmD 

N. Y.—Ripley v. Atna Ins. Co., 20 
N.Y. 136, 86 AmD 362. 

Pa.—Frisbie v. Fayette Mut. Ins. 
Cos, (27 Pa: 325. 

Eng.—Sillem v. Thornton, 77 ECL 
868, 118 Reprint 1367. 

“Tt is impossible to reconcile the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


§§ 236-237] en 


in the nature of a promise or stipulation in regard 
to the future must be inserted in the policy or be 
so referred to as to become a part. thereof in order 
to be available to insurer, as a warranty,®7 and a 
promise which is not clearly made a warranty is a 
representation only,’ although it may be inserted 
in the policy itself,°® or be termed a ‘‘warranty.’’ + 
Oral representations as to a future fact will not 
be construed as promissory warranties,? and a 
breach thereof will not avoid the policy unless 
Some statutes require all 
forfeiture clauses and promissory warranties to be 
printed in certain forms of type.* While a promis- 
sory representation need be only substantially com- 
pled with,® there is a conflict of opjnion, even 
among courts of a single jurisdiction, as to the 
sufficiency of compliance with promissory warran-: 
Just as it is a rule that an affirmative war- 
ranty must be literally true,® so it has been held 


there is actual fraud.? 


ties. 


decisions upon this question of con- 
tinuing warranty. hen an under- 
writer asks about the particulars of 
a risk he probably takes for granted 
that things will remain as they are; 
but. when the courts are asked to 
convert this impression into a cov- 
enant, and make words in the present 
tense operate as a stipvtlation for the 
future, there is difficulty, and the 
authorities are doubtful and divided. 
The result, as far as I can gather, is 
that when the fact appears to the 
eourts to be a very important one, 
such as employment of a watchman, 
a majority of them have said that 
this ought to be considered a part of 
a continuing engagement. When the 
fact does not appear to be so impor- 
tant, as that a dwelling-house is oc- 
ecupied, or that a clerk sleeps in a 
store, it is not of that character.” 
Albion Lead Works v. Williamsburg 
City F. Ins. Co., 2 Fed. 479, 485. 

[a] Where the estimate of the 
risk depends on the continuance of 
the ‘material circumstances repre- 
sented to insurer, these are not 
to be altered to his detriment by any 
act of insured without a like effect 
upon the contract. Stetson v. Massa- 
chusetts Mut. F. Ins. Co., 4 Mass. 
330, 3 AmD 217. 

Warranties as to specific matters 
see infra § 2438 et seq. 

97. U. S—Albion Lead Works v. 
Williamsburg City F. Ins. Co., 2 Fed. 
479. 

Colo:—Loyal Mut. F.; Ins. Co. v. 
Brown, etc., Mercantile Co., 47 Colo. 
ACK On) Cex 098: 

Ind.—Citizens’ Ins. Co. v. Hoffman, 
128 Ind. 370, 27 NE 745. 

Iowa.—Hygum v. Atna Ins. Co., 
11 Iowa 21. 

Me.—Williams v. New England 
Mut, F. Ins. Co., 31 Me. 219. 

Mass.—King Brick Mfg. Co. v. 
Pheenix Ins. Co., 164 Mass. 291, 41 
NE 277. 

Mo.—Wertheimer-Swarts Shoe Co. 
v.U. °S. Casualty* Co., 172. Mo. .135, 
72 Sw 635, 95 AmSR 500, 61 LRA 
766. ; 

N. Y.—Ballston Spa First Nat. 
Bank v. Insurance Co. of North 
America, 50 N. Y. 45; New York v. 
Brooklyn F. Ins. Co., 3 Abb. Dec. 251, 
4 Keyes 465 [aff 41 Barb. 231]; Al- 
ston v. Mechanics’ Mut. Ins. Co., 4 
Hill 329. 

Tex.—Allred v. Hartford F. Ins. 
Co.; (Civ. A.) 37 SW 95. 
-Wash.—Hart v. Niagara F. Ins. 
Co., 9 Wash. 620, 38 P 213, 27 LRA 
86. 

W. Va.—Travis v. Peabody Ins. Co., 
28 W. Va. 583. } 

[a] Rule applied.—A provision in 
a policy that “if an application, sur- 
vey, plan, or description of property 
be referred to in this policy, it shall 
be a part of this contract and a war- 
ranty by the insured,” refers to some 
paper outside of the policy, and does 
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a warranty.® 


conflict. 


[§ 237] 2. 


tation.?* 


not make words 
itself, 


within the policy 
constituting a mere repre- 
sentation, a warranty. King Brick 
Mfg. Co. v. Phoenix Ins. Co., 164 
Mass. 291, 41 NE 277. 

‘ [b] Warranty indorsed on, or at- 
tached to, policy.—(1) Where the 
policy states that it is accepted sub- 
ject t6 such conditions as may be 
indorsed thereon or added thereto, a 
promissory warranty is sufficiently 
within the rule stated in the text if 
appearing upon a slip attached to 
the policy. Kelley-Goodfellow Shoe 
Co. v. Liberty Ins. Co., 8 Tex. Civ. A. 
227, 28 Sw 1027. (2) But not so if 
merely on an attached slip not thus 
by reference made a part of the pol- 
icy... Hart. via Niagara, Ins. .Co.; 9 
ee 620, 38 P 213, 27 LRA 86. 

c 
pany, made by reference a part of a 
policy, may amount to a warranty. 
eum v. Adtna Ins. Co.,; 11 Iowa 


King Brick Mfg. Co. v. Phe- 
nix Ins. Co., 164 Mass. 291, 41 NE 
277; Kimball v. Atna Ins. Co., 9 
Allen (Mass.) 540, 85 AmD 786. 

99. Kimball v. Attna Ins. Co. 9 
Allen (Mass.) 540, 85 AmD 786. 

1. Port Blakely Mill Co. v. Spring- 
field F. & M. Ins. Co., 59 Wash. 501, 
110 P 36, 140 AmSR 863, 56 Wash. 
681, 106 P 194, 28 LRANS 598. 

2. Albion Lead Works v. Wil- 
liamsburg City F. Ins. Co., 2 Fed. 
479; Kimball v. AXtna Ins. Co., 9 Al- 
len (Mass.) 540, 85 AmD 786. 

3. Kimball v. AXtna Ins. Co., 9 Al- 
len (Mass.) 540, 85 AmD 786. 

4. Dupuy v. Delaware Ins. Co., 63 
Fed. 680 (Virginia statute); Cline v. 
Western Assur. Co., 101 Va. 496, 44 
SE 700; Sands v. Standard Ins. Co., 
2taGnrant, Ch. jCUis G1 67: 

[a] Construction of  statute.— 
Cline v. Western Assur. Co., 101 Va. 
496, 44 SE 700. 

5. Houghton v. Manufacturers’ 
Mut. F. Ins. Co., 8 Metc. (Mass.) 
114, 41 AmD 489. 

6. See supra § 197. 

7. U.S.—Petit v. German Ins. Co., 
98 Fed. 800; Sayles v. Northwestern 
Ins. Co., 21 F. Cas. No. 12,422, 2 Curt. 
610. Contra Liverpool, etc., Ins. Co. 
v. Kearney, 94 Fed. 314, 836 CCA 265 
[aff 2 Ind. T. 67, 46 SW 414]; West- 
ern Assur. Co. v. Redding, 68 Fed. 
708, 15 CCA 619. 

Cal.—MecKenzie v. Scottish Union, 
etc., Ins. Co., 112 Cal. 548, 44 P 922. 

Conn.—Wood v. Hartford F, Ins. 
Co.,- 13 Conn., 533,35: AmD 92. 

Mass.—Poor v. Humboldt Ins. Co., 
125 Mass. 274, 28 AmR 228; Kimball 
v. AStna Ins. Co., 9 Allen 540, 85 
AmD 786; Forbush v. Western Massa- 
chusetts Ins. Co., 4 Gray 337. Contra 
Crocker v. People’s Mut. F. Ins. Co., 
8 Cush. 79; Underhill v. gawam 
Mut. F. Ins. Co., 6 Cush. 440. 

Mo.—Hutchinson vy. Western Ins. 
Co., 21 Mo. 97, 64 AmD 218. 


98. 


A by-law of a mutual com-— 
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in many eases that a promissory warranty must 
be strictly complied with,’ the theory being ad- 
vanced by some courts that such a warranty is in 
the nature of a condition precedent.§ 
however, have held that the law requires only a 
reasonable and substantial compliance with such 
It has been held by some authorities 
that, when a strict and literal compliance with a 
promissory warranty is known to be impossible, a 
substantial compliance will be sufficient;!° and the 
facts in some of the cases above cited may bring 
them within this rule so as to explain the apparent 
By a renewal of the policy a promissory 
warranty is repeated.++ 

Materiality.?” 
is material to the risk a breach thereof will forfeit 
the poliey whether it is a warranty or a represen- 
In the absence of statutory regulation 
the breach of a promissory warranty avoids the 


Other cases, 


If the stipulation 


N. J.—Sonneborn y. Manufactur- 
one Ins. Co., 44 N. J. L. 220, 48 AmR 

N. Y.—Williams vy. People’s F. Ins. 
Co., 57 N. Y. 274; Ripley v. Adtna 
Ins.,.Co., 30).Niy¥.. 136, 86 AmD» 362; 

Okl.—Brown vy. Connecticut F. Ins. 
Co., 52 Okl. 392, 153 P 173. 

Tex.—Gross v. Colonial Assur. Co., 
56. Tex. Civs A. 627,121 Sw 517; 
Palatine Ins. Co. v. Brown, (Civ. A.) 
34 SW 462. Contra Phenix Assur. 
Co.. v.. Stenson, 34,.Tex. Civ. A. 471, 
79 SW 866. 

Va.—Virginia F. & M. Ins. Co. v. 


Morgan, 90 Va. 290, 18 SE 191. But 
see North British, ete., Ins. Co. v. 
Nidiffer, 112 Va. 591, 72, SH. 130 


(where a reasonable and substantial 
compliance with conditions of the 
policy was held sufficient, but it did 
not appear whether such conditions 
were affirmative or promissory war- 
ranties). 

8. Conn.—Wood v. Hartford F. 
Ins.) Co., 13: Conn, (533.435. Amb, 927 

Mo.—Hutchinson v. Western Ins. 
Co., 21 Mo. 97, 64 AmD 218. 

N. Y.—Ripley v. Atna Ins. Co., 
30 N. Y. 136, 86 AmD 362. 

Tex.—Palatine Ins. Co. v. Brown, 
(Civ. A.) 34 SW 462. 

Va.—Virginia KF. & M. Ins. 
Morgan, 90 Va. 290, 18 SE 191. 

9. Ind.—Phceenix Ins. Co. v. Ben- 


Cowes 


COn, $7, ind. 82.4 Wontra LGranty ve 
Lexington FF, étc;. Ins: Co., -5 Ind: 
23, 61 AmD 74. 

Iowa.—Bankhead v. Des Moines 


Ins. Co., 70 Iowa 387, 30 NW 740. 

Mich.—McGannon vy. Michigan Mil- 
lers; Mut..F. Ins. Co., 127 Mich. 636, 
ae NW 61, 89 AmSR 501, 54 LRA 
2) 


Nebr.—Hanover F. Ins. Co. v. Gus- 
tin, 40 Nebr. 828, 59 NW 3875. 
Pa.—Frisbie v. Fayette Mut. 
Conn 2b base. 
Tenn.—MecNutt v. Virginia F. & M. 
ine. (o.55.(Ch; A.) “45. SW» ie 

W. Va.—Tucker v. Colonial F. Ins. 
CO:,,,58> WW, Via. 4 8 0,. 51, (SH G86: 
~Wis.—kKircher v. Milwaukee Me- 


Ins. 


chanics’ Mut. Ins. Co., 74 Wis. 470, 
43, NW. 487; 5. DRA, Ui93 ‘Copp. vn 
German-American Ins. Co., 51 Wis. 


637, 8 NW 127, 616; Blumer v. Phe- 
nix Ins. Co., 45 Wis.-622, 48 Wis. 535, 
4 NW 674, 33 AmR 830. 

Performance of particular condi- 
tions see infra § 243 et seq. 

10. Palatine Ins. Co. v. Brown, 
(Tex. Civ. A.) 34 SW 462 [cit Word 
Ins. § 187]. 

11. Peoria Sugar Refining Co. v. 
People’s F. Ins. Co., 52 Conn. 581. 

12. Particular conditions see infra 
§ 243 et seq. 

13. Hearn v. Equitable Safety 
IMssi Cowl Len Cais. INO, 6,000, A, Clith 
192; Sheldon y. Hartford F. Ins. Co., 
22 Conn, 235, 58 AmD 420; Menden- 
hall v. Farmers’ Ins. Co., 183 Ind. 
694, 110 NE 60; A4tna Ins. Co. v. Nor- 
man, 12 Ind. A. 652, 40 NE 1116. 
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policy irrespective of 


forfeiture. 


and are constitutional.1® Being 


should be liberally construed to effect their pur- 
But they do not affect policies whose con- 
ditions were violated before the statutes took ef- 
fect;2° nor do they apply to a case where insurer 


pose.?® 


14 U. S.—wNicoll v. American Ins. 
we ee Cas. No. 10,259, 3 Woodb. & 


Cal.-—McKenzie v. Scottish Union, 
ete., Ins. Co., 112 Cal. 548, 44 P 922. 

Ill.—Norway SZ, ‘V. Thuringia Ins. 
Co., 204 Il. 334, 68 NE 551 

Ind.—Grant v. Lexington F., etc., 
Ins. Co., 5 Ind. 23, 61 AmD 74; Attna 
Ins. Co. v. Norman, 12 Ind. A. 652, 
40 NE 1116. 

La.—Goicoechea v. Louisiana State 
Ins. Co., 6 Mart. N. S. 51, 17 AmD 


me 

Y.—Ripley v. Attna Ins. Co., 30 
N. Nv. 136, 86 AmD 362 [rev 29 Barb. 
EYsy pean by HowPr 444]; Mead v. North- 
western Ins. COs aN. Yo0 5305 pi yan 
v. Providence Washington Ins. Co., 
79 App. Div. 316, 79 NYS 460; Gray 
v. Guardian Assur. Co., 82 Hun 380, 


31 NYS 237 

Oh.—Farmers’ Ins. Co. v. Wells, 
42 Oh. St. 519; Miller v. Western 
Farmers’ Mut. Ins. Co., 1 Handy 208, 
12 Oh. Dec. (Reprint) 105. 


Okl1.—Brown v. Connecticut F. Ins. 


Co, 52°-OkKl, 392, 153 PP 173; ‘Orient 
Ins. Co. v. Van Zandt-Bruce Drug 
Coy 151" P3233" Deming” Inv. Co: v. 


Shawnee F. Ins. Co., 16 Okl. 1, 83 P 
918, 4 LRANS 607. 

[a] Insurers and insured may 
agree upon the terms of a contract 
and make its validity or continuance 
depend upon any terms and condi- 
tions lawful in themselves which 
they may deem reasonable or proper. 
Savage v. Howard Ins. Co., 52 N. Y. 
502, 11 AmR 741 [rev 44 HowPr 40 
(aff 43 HowPr 462)]. 

15. See statutory provisions. 

16. U. S.—Stanton v. Rochester 
German Underwriters’ Agency, .206 
Fed. 978; Connecticut F. Ins. Co. v. 
Manning, 160 Fed. 382, 87 CCA 334, 
15 AnnCas 338 (Missouri statute). 

Ga.—Scottish Union, etc., Ins. Co. 
v. Stubbs, 98 Ga. 754, 27 SE 180. 

Iowa.—Adams v. Atlas Mut. Ins. 
Co., 135 Iowa 299, 112 NW 651. 

Ky.—Citizens’ Ins. Co. v. Crist, 56 
SW 658, 22 KyL 47; Phoenix Ins. Co. 
v. Angel, 38 SW 1067, 18 KyL 1034. 

Mich. — Brunswick-Balke-Collender 
Co. v. Northern Assur. Co., 150 Mich. 
311, 1183 NW 1113; McGannon _ v. 
Michigan Millers’ Mut. F. Ins. Co., 
127 Mich. 636, 87 NW 61, 89 AmSR 
507, 54 LRA 739} Boyer v. Grand 
Rapids F. Ins. Co., 124 Mich. 455, 83 
NW 124, 88 AmSR 338. 

Mo.—Berryman v. Maryland Motor 
Car Ins. Co., 199 Mo. A. 508, 204 SW 
738; Kennefick-Hammond Co. v. Nor- 
wich Union F. Ins. Soc., 119 Mo. A. 
308, ae SW 694 [aff 205 Mo. 294, 103 
sw 9 Bilalle 

N. C.—Lummus v. Firemen’s Fund 
Ins. Co., 167 N. C. 654, 83 SH 688, 
LRA1915D 239. 

Tenn.—Continental F. Ins. 
Whitaker, 112 Tenn. 151, 79 sw: 119, 
105 AmSR 916. 

Tex.—Allemania F. Ins. Co. v. An- 


gier, (Civ. A.) 214 SW 450; Atna 
roe Co. v. Lewis, (Civ. A.) 204 SW 
1170. 

[a] Construction of statutes.— 


(1) A statute providing that breach 
of immaterial! provisions of a policy 
on personal property, not contribut- 
ing to the destruction of the prop- 
erty, shall constitute no defense in 


its materiality. 
states, however, have enacted laws in a large meas- 
ure annulling this rule, and providing that unless 
the breach of condition materially increases the 
risk or contributes to the loss it will not effect a 
Such statutes apply to promissory 
warranties,!® as well as to affirmative warranties,’” 
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Many 
[§ 238] 3. 


remedial, they 


an action on the policy is applica- 
ble only to those warranties and pro- 
visions the breach of which might 
have contributed to bring about the 
loss but which in fact did not, and 
not to provisions material to the 
risk, but the violation of which could 
not have contributed to bring about 
the loss. Aitna Ins. Co. v. Waco 
Co., (Tex. Commn. A.) 222 SW 217 
{rev (Civ. A.) .189 SW 315]; Provi- 
dence Washington Ins. Co. v. Levy, 
(Tex. Commn. A.) 222 SW 216 [rev 
(Civ. A.) 189 SW 1035]; McPherson 
vy. Camden F. Ins. Co., (Tex. Commn, 
A.) 222 SW 211 [aff (Civ. A.) -185 
SW 1055, and in effect overr West- 
chester F. Ins. Co. v. Roan, (Civ. 
A.) 215 SW 985; Merchants’, etc, Ins. 
Exch. v. Southern Trading Co., (Civ. 
A.) 205 SW 352; Adtna Ins. Co. v. 
Lewis, sb A.) 204 SW 1170; Spring- 
field F. & M. Ins. Co. v. Nelms, (Civ; 
A.) 184 SW 1094; Commonwealth Ins. 
Co. v. Finegold, (Civ. A.) 183 SW 
833]; Westchester F. Ins. Co. v. Mc- 
Minn, (Tex. Civ. A.) 188 SW 25. (2) 
But a statute declaring that any pro- 
vision in any contract of insurance 
that the answers or statements made 
in the application or in the contract, 
if false, shall render the contract 
void or voidable, shall be of no ef- 
fect, and shall not be a defense to 
a suit on the contract, uniess it be 
shown that the matter represented 
was material to the risk, etc., was 
held not to apply to promissory war- 
ranties, and it need not be shown 
that a fact so warranted was ma- 
terial. ' Scottish Union, etc., Ins. Co. 
v. Wade, 59 Tex. Civ. A. 681, 127 SW 
1186; Gross v. Colonial Assur. Co., 
56 Tex. Civ. A. 627, 121 SW 517. 

[b] “The purpose of the act is 
not to prevent fire insurance com- 
panies from incorporating in their 
policy contracts provisions of any 
character or class, but to prevent 
such companies from avoiding lia- 
bility under immaterial provisions.” 
McPherson v. Camden F. Ins. Co., 
(Tex. Commn, A.) 222 SW 211, 2138. 

[ec] “This statute does not avoid 
all warranties, but only such as are 
not material to the risk. All mat- 
ters warranted which are material 
to the risk are left just as they were 
before the statute.” Dolan v. Mis- 
souri Town Mut. F. Ins. Co., 88 Mo. 
A. 666, 672 [quot Kenefick v. Nor- 
wich Union F. Ins. Soc., 119 Mo. A. 
308, 80 SW 694]. 

{d] Provision that insurer shall 
be liable only while property is in 
certain building is a ‘‘warranty, con- 
dition, or provision” within the 
meaning of the statute. Allemania 
F. Ins. Co. v. Angier, (Tex. Civ. A.) 
214 SW 450. 

[e] In Massachusetts a statute 
providing that no misrepresentation 
or warranty made in the negotiation 
of a policy shall be deemed material 
or avoid the policy unless it is made 
with actual intent to deceive, or un- 
less the matter misrepresented in- 
creases the risk of loss, does not 
apply to a warranty inserted in the 
body of the policy. Elder v. Federal 
Ins, Co., 213 Mass. 389, 100 NE 655. 

[(f] In Ontario the statute pro- 
vides that all the conditions men- 
tioned in the act shall be a part of 


[§§ 237-238 


has never. entered into contractual relations with 
the person claiming under the policy.*? 

Knowledge and Intent.*? 
absence of fraud insured is bound to know the 
promissory warranties and conditions contained in 
his policy, and his ignorance thereof will not pre- 
vent a forfeiture in case of a breach.?? 
breach of a promissory warranty or condition will 
forfeit the policy, although insured had no knowl- 
edge of the facts coustituting the breach,?* espe- 
cially where the policy declares that it shail be 
void in case of breach.?® 


In the 


So a 


If the policy stipulates 


the contract whether they be ex- 
plicitly embodied therein or not. 
Canada Citizens Ins. Co. v. Parsons, 
7 App. Cas. 96, 

Breach of conditions as to: 
Additional insurance see infra § 321. 
Keeping and use of prohibited arti- 

cles see infra § 267. 

Vacancy see infra § 254, 

17. See supra § 201. 

18. McGannon vy. Michigan Mil- 
lers’ Mut. F, Ins. Co., 127 Mich. 636, 
87 NW 61, 89 AmSR 501, 54 LRA 
739; Boyer v. Grand Rapids F. Ins. 
Co., 124 Mich. 455, 83 NW 124, 83 
AmSR 338; Atjtna Ins. Co. v. Waco, 
(Tex. Commn. A.) 222 SW 217 [rev 
on another ground (Civ. A.) 189 SW 
315]; McPherson v. Camden F. Ins. 
Co., (Tex. Comimn. A.) 222 SW 211 
[af€é (Civ. A.) 185 SW 1055]. 

19. Allemania F. Ins. Co. v. An- 
gier, (Tex. Civ. A.) 214 SW 450. 

20. Eliott v. Farmers’ Ins. Co., 
114 Iowa 153, 86 NW 224. 

21. Stephenson v. Germania F. 
Ins. Co., 100 Nebr. 456, 160 NW 962, 
LRA1917D 307. 

{a] Tllustration.—Where a policy 
provides that it shall be void if as- 
signed without the consent of in- 
sured indorsed thereon, an assign- 
ment after loss without such consent 
avoids the policy notwithstanding a 
statutory provision that.a breach of 
condition shall not avoid the policy 
unless it exists at the time of loss 
and contributes thereto. Stephenson 
v. Germania F. Ins. Co., 100 Nebr. 
456, 160 NW 962, LRA1917D 307. 

22. Acts of third persons 
infra § 239. 

Conditions against: 

Additional insurance see iene § 325. 

Illegal use see infra § 25 

Keeping and use of  nibited arti- 
cles see infra § 267. 

Vacancy see infra § 255. 


see 


23. Mich. — Cleaver v. Traders’ 
ins. Cos eH: naenlss 414, 39 NW 571, 
15 AmSR 27 


N,: ¥. —= eee v. Providence 
Washington Ins. Co., 1383 N. Y. 356, 
31 NE 31, 28 AmSR 645 [aff 15 NYS 
317]; Allen v. German-American Ins. 
Co., 123 N. Y. 6, 25 NE 309; Savage 
v. Howard Ins. Co. 52 N. Y. 502, 
11 AmR 741 [rev 44 HowPr 40 (aft 
43 HowPr 462)]. 

Okl.—Brown v. Connecticut F, Ins. 
Cos) 52) OL 392, she weaves 

Tex.—Morriscn v. Insurance Co. 
of North America, 69 Tex. 353, 6 SW 
605, 5 AmSR 68; Hartford F. Ins. Co. 
Taner? 25 Tex. Civ. A. 428,°62 SW 


Wis.—Straker v. Phenix Ins. Co., 
101 Wis. 413, 77 NW 752; Fuller v. 
Madison Mut. Ins. Co., 36 Wis. 599. 

24. Allen v. Home Ins: Co., 133 
Cal. 29, 65 P 138;.Mead v. North- 
western Ins. Co., 7 N. eee 530, Seld. 
21; Duncan v. Sun f -Con ro, 
Wend. CNY A888 oe AmD 539. 


25. U. S.—Gunther v. Liverpool, 
etel; Ins. €o.- 134:0.9S8F 110; 710 °SGe 
448, 33 L. ed. 857; Liverpool, etc, 


Ins. Co. v. Gunther, 116 U. S. 113, 6 
SCt 306,-29 L. ed.. 575. 

Tll._—Norwaysz v. Thuringia F. Ins. 
Co., 204 Ill. 384, 68 NE 551; Schuer- 
mann v. Dwelling-House Ins. Co., 
161 Ill. 487, 43 NE 1098, 52 AmSR 
377 [aff 57 Ill. A. 200]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that the statements in the application are true so 
far as known to insured,?® or that the policy shall 
be void if the risk is increased by any means with- 
in the knowledge or control of insured,?7 then the 
effect of the breach will depend upon his knowl- 
edge thereof. It has been held that to forfeit 
a policy for breach of condition that insured will 
notify insurer of any change increasing the risk 
it need not be shown that insured knew of such 
change.? Other. authorities, however, have held 
that insured must not only have knowledge of such 
change but must know that it increased the risk,?® 
although if the policy provides for an actual for- 
feiture upon a change in the condition of the prop- 
erty increasing the risk, a knowledge by insured 
of such increase of risk is not necessary.*° A breach 
of a promissory representation will not forfeit 
the policy in the absence of fraud on the part’ of 
insured.*+ But breach of a promissory or con- 
tinuing warranty or express condition prohibiting 
certain acts is ground for forfeiture, even in the 
absence of fraud,** although it has been held that 
if the policy contains no express prohibition or 
provision for forfeiture in case of breach, a fraud- 
ulent intent must exist.2? So it has been held that 
the policy will not be forfeited by failure to com- 
ply strictly with the conditions, where such failure 
is due to mere negligence on the part of insured 
and not to any fraud or wrongful intent.*+ But 


Iowa.—Dennison v. Phoenix Ins, 35. 
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McKenzie y. Scottish Union, 
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this rule does not apply where there is an entire 
failure to perform a material warranty or condi- 
tion.*® 

[§ 239] 4. Acts of Third Persons.3¢ The 
breach of a promissory warranty avoids the policy, 
although brought about by a tenant or other third 
person without the knowledge or consent of in- 
sured.*7 But the contrary has been held where 
insured has used reasonable care and diligence, 
and there is no provision that the policy shall 
be void in case of breach.?& And under a policy 
stipulating that it shall be void if the hazard be 
increased by any means within the knowledge or 
control of isured, the acts of third persons over 
whom he had no control or of which he had no 
cognizance will not avoid the policy.®® If the act 
was done by a third person‘ but with the knowledge 
and consent of insured, the act is that of insured.?° 

[§ 240] 5. Revival of Policy.4t Where a pol- 
icy provides that in case of a breach of condition 
it shall cease so long as such breach continues, 
the policy will revive when the risk is restored to 
its original condition.*? If, however, the provision 
be that a forfeiture occurs upon a breach, that is, 
that the policy shall become void, the removal of 
the situation causing a breach of condition will not 
operate to revive the policy without the consent 
of insurer.*® Nevertheless many authorities, re- 
garding the term ‘‘void’’ in the condition last re- 


America v. McDowell, 50 Ill. 120, 


Co., 52 Iowa 457, 3 NW 500. 

Kan.—German F. Ins. Co. v. Shaw- 
nee County, 54 Kan. 732, 39 P 697, 
45 AmSR 306; Concordia F. Ins. Co. 
v. Johnson, 4 Kan, A. 7, 45 P 722. 

Mass.—Kelly v. Worcester Mut. F. 
Ins. Co., 97 Mass. 284. 

N. H.—Badger v. Platts, 68 N. H. 
222, 44 A 296, 73 AmSR 572. 

N. Y.—Kohlmann v. Selvage, 34 
App. Div. 380, 54 NYS 230. 

Pa.—Long v. Beeber, 106 Pa. 466, 
51 AmR 532; Philadelphia Fire Assoc. 
v. Williamson, 26 Pa. 196. 

26. Redman v. Hartford F. Ins, 
Co., 47 Wis. 89, 1 NW 393, 32 AmR 
761. ‘ 

27. North American F. Ins. Co. v. 
Zaenger, 63 Ill. 464; Waggonick v. 
Westchester F. Ins. Co., 34 Ill. A. 
629; American Cent. Ins. 
Clarey, 28 Tile Al "195; Hartford FF. 
Ins. Co. v. Ross, 23 Ind. 179, 85 AmD 
452; Northern Assur. Co. v. Craw- 
ford, 24 Tex. Civ. A. 574, 59 SW 
916. 

28. Brueck v. Phoenix Ins. Co., 21 
Hun (N. Y.) 542. 

29. McGonigle v. Susquehanna 
Mut. F. Ins. Co., 168 Pa. 1, 31 A 868; 
McKee v. Susquehanna Mut. F, Ins. 
Co., 185 Pa. 544, 19 A 1067; Rife v. 
Lebanon Mut. Ins. Co., 115 Pa. 530, 
6 A 65, 2 AmSR 580; Lebanon Mut. 
Ins. Co. v. Losch, 109 Pa. 100. 

30. Yentzer v. Farmers’ Mut. Ins. 
Co:,. 200 Pa. 825, 49 A767. 

31. Aitna Ins. Co. v. Norman, 12 
Ind. A. 652, 40 NE 1116; Germania 
F, Ins. Co. v. Deckard, 3 Ind. A. 361, 
298 NE 868; Kimball v. Aitna Ins. 
Co., 9 Allen (Mass.) 540, 85 AmD 
786; Bryant v. Ocean Ins. Co., 22 
Pick. (Mass.) 200. 

32, Germania F. Ins. Co. v. Deck- 
ard, 3 Ind. A. 361, 28 NE 868; Kyte 
v. Commercial Assur. Co., 144 Mass. 
43, 10 NE 518; Nelson v. Atlanta 
Home Ins. Co., 120 N. C. 302, 27 SH 
38. 

33. Insurance Co. of North Amer- 
ica v. Coombs, 19 Ind. A. 331, 49 NE 
471; O’Leary v. German American 
Ins. Co., 100 Iowa 390, 69 NW 686. 

34, Albion Lead Works v. Wil- 
liamsburg City F. Ins. Co., 2_ Fed. 
479; McKenzie v. Scottish Union, 
etc., Ins. Co., 112 Cal. 548, 44 P 922; 
Des Moines Ice Co. v. Niagara F. 
Ins. Co., 99 Iowa 193, 68 NW 600. 


Con Vvs4 


-ete., Ins. Co., 112 Cal. 548, 44 P 922. 
86. Breach of conditions against: 
Additional insurance see infra § 325. 
Erection or change of adjacent build- 

ings see infra § 248. 

Keeping and use of prohibited arti- 

cles see infra § 268. 

37. U. S.—Gunther vy. Liverpool, 
etc, tus: Cos) 134) U.S 10S 10 Sec 
448, 33 L. ed. 857; Liverpool, etce., 
Ins. Co. v. Gunther, 116 U. S. 113, 
6 SCt 306, 29 L. ed. 575. 

Cal.—Allen v. Home Ins, Co., 133 
Cala 29,265) ( telose 

Colo.—German Alliance Ins. Co. v. 


Hyman, 42 Colo. 156, 94 P 27, 16 
LRANS 77. 
Ga.—Edwards v. Farmers’ Mut. 


Ins. Assoc., 128 Ga. 358, 57 SE 707, 
119 AmSR 385, 12 LRANS 484, 10 
AnnCas 1036; Alston v. Greenwich 
Ins. Co., 100 Ga. 282, 29 SH 266. 

Ill.—Thuringia Ins. Co. v. Nor- 
waysz, 104 Ill. A. 390. 

Kan.—German F. Ins. Co. v. Shaw- 
nee County, 54 Kan. 732, 39 P 697, 
45 AmSR 306; Concordia F, Ins. Co. 
vy. Johnson, 4 Kan. A. 7, 45 P 722. 

Md.—Howell v. Baltimore Equita- 
ble Soc., 16 Md. 377. 

Mass.—Kelly v. Worcester Mut. F. 
Ins. . Co.,. °97 ) Mass. /284," But “see 
White v. Springfield Mut. F. Assur. 
Co., 8 Gray 566; Sanford v. Mechan- 
ics’ Mut. EB. Ins. Co.; 12 Cush. 541 
(policy not avoided where insured 
used reasonable care, and _ stipula- 
tion provided for forfeiture if hazard 
increased by the act of “assured’’). 

N. H.—Badger v. Platts, 68 N. H. 
222, 44 A 296, 73 AmSR 572. 

N. Y.—Williams v. People’s F. Ins. 
Co., 57 N. Y. 274; Kohlmann v. Sel- 
vage, 34 App. Div. 380, 54 NYS 230; 
Hobby v. Dana, 17 Barb. 111; Duncan 
v. Sun F. Ins. Co., 6 Wend. 488, 22 
AmD 539. 

Pa.—Long v. Beeber, 106 Pa. 466, 
51 AmR 532; Diehl v. Adams County 
Mut. Ins. Co., 58 Pa. 4438, 98 AmD 
302; Philadelphia Fire Assoc. v. Wil- 
liamson, 26 Pa. 196; Steinmetz v. 
Franklin F. Ins. Co., 6 Phila. 21. 

Va.—Westchester F. Ins. Co. v. 
Ocean View Pleasure Pier Co., 106 
Va. 633, 56 SE 584. 

Ont.—Kuntz v. Niagara Dist. F. 
Ins'Co4 16" U."Cr C:4P.25 78. 

gs. Aurora F. Ins. Co. v. Eddy, 
55 Ill. 213; Insurance Co. of North 


99 AmD 497, : 
39. U. S.—Royal Exch. Assur. v. 
Thrower, 240 Fed, 811, 1024. 
Ala.—Liverpool, etce., Ins. Co. v. 
Lavine, 5 Ala. A. 392, 59 S 336. 
Nebr.—Nebraska, etc., Ins. Co. v. 
Christiensen, 29 Nebr. 572, 45 NW 
924, 26 AmSR 407. 
R. I.—Padelford v. Providence Mut. 
F. Ins. Co., 3 R. I. 102, 67 AmD 496. 
Ont.—London, etc., Trust Co. v. 
Canada F. Ins. Co., 13 Ont. L. 540, 
8 OntWR 2738, 872, 7 AnnCas 386; 
Heneker v. British America Assur. 
Costs UOC? Pas7: 
40. Rockland First Cong. Church 
v. Holyoke Mut. F. Ins. Co., 158 
Mass. 475, 33 NE 572, 35 AmSR 508, 
19 LRA 587; Lyman v. State Mut. 
EF. Ins. Co., 14 Allen (Mass.) 329. 
41. Conditions against: 
Additional insurance see infra § 333. 
Change in: 
Location see infra § 277%. 
Title see infra § 279. 
Use see infra § 249. 
Encumbrance see infra § 311. 
Illegal use see infra § 250. 
Keeping and use of prohibited arti- 
cles see infra § 270. ' 
Vacancy see infra § 256. 


f . S—Putnam v. Common- 
wealth Ins. Co. 4 Fed. 753, 18 
Blatchf. 368. 

Conn.—Lounsbury v. Protection 


Ins. Co., 8 Conn. 459, 21 AmD 686. 
Ill.—Schmidt v. Peoria M. & F. 


Ins. Co., 41 Ill. 295; New England 
ids. raha Ins. Co. v. Wetmore, 32 
Til. 5 


Ky.—Pheenix Ins. Co. v. Lawrence, 
4 Metc. 9, 81 AmD 521. 

La.—Power v. Ocean Ins. Co., 19 
La. 28, 36 AmD 665. 

Md.—vU. S. Fire, etc., Ins. Co. v. 
Kimberly, 34 Md. 224, 6 AmR 325. 

S. C—Leggett v. Attna Ins. Co., 
44 8. C. L. 202. 

43. U. S.—Georgia Home Ins, Co. 
ei Rosenfield, 95 Fed., 358, 37 CCA 


Ark.—German-American Ins. Co. 
v. Humphrey, 62 Ark. 348, 35 SW 
428, 54 AmSR 297. 

Ind.—Replogle v. American Ins. 
Co., 1382 Ind. 360, 31 NE 947. 

Kan.—German Ins. Co. v. Russell, 
65 Kan. 373, 69 P 345, 58 LRA 234; 
Concordia F. Ins. Co. v. Johnson, 4 
Kan. A. 7, 45 P 722. 
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ferred to as meaning ‘‘voidable,’’? have held that 
a breach merely suspends the policy, and that when 
the cause for forfeiture ceases the policy revives.** 
And the same rule applies to the breach of a stipu- 
lation to which there is not attached a specific 
forfeiture, and which breach does not exist at the 
time of the loss nor contribute thereto.*® 
a policy is rendered void by violation of its pro- 
visions, it is not revived by attaching thereto an 
agreement for the benefit of a mortgagee without 


a new consideration therefor.*é 
[§ 241] 6. Construction. 


Me.—Dolliver v. Granite State F. 
Ins, Cot, it "Me:- 275, 23867" 89'-A 8, 
50 LRANS 1106 [cit Cyc]; Bigelow 
v. Granite State F. Ins. Co., 94 Me. 
39, 46 A 808. 

Md.—Reynolds v. German Ameri- 
can Ins. Co., 107 Md. 110, 117, 68 A 
262, 15 LRANS 345 [quot Cyc]. 

Mass.—Stuart v. Reliance Ins. Co., 
179 Mass. 434, 60 NE 929; Hill v. 
Middlesex Mut. Assur. Co., 174 Mass. 
542, 55 NE 319; Wainer v. Milford 
Mut. F. Ins. Co., 153 Mass. 335, 26 
NE 877, 11 LRA 598; Davis v. Ger- 
man American Ins. Co., 135 Mass. 
251. And see Kyte v. Commercial 
Union Assur. Co., 149 Mass. 116, 21 
NE 361, 3 LRA 508 (at least where 
the risk is increased). But see Ring 
v. Phoenix Assur. Co., 145 Mass. 426, 
14 NE 525; Hinckley v. Germania F. 
Hinss,. COs 140 Mass. 38, 1 NE 737, 54 
AmR 445 (both holding that policy 
revives where the temporary breach 
does not increase the risk nor con- 
tribute to the loss). 

Nebr.—Home F. Ins. Co. v. Kuhl- 
man, 58 Nebr. 488, 78 NW 936, 76 
AmSR 111. 

N. H.—Wheeler v. Traders’ Ins. 
Co., 62 N. H. 450; Moore v. Phoenix 

Copa 627EN. HH. 240, 13 AmSR 
556. 


N. Y.—Mead v. Northwestern Ins. 
Co,,,-% IN. Y¥..-53805 Couch: v... Farmers’ 
F. Ins. Co., 64 App. Div. 367, 72 NYS 
95; Gray v. Guardian Assur. Co., 82 
Hun 380, 31 NYS 237. But see Tomp- 
kins v. Hartford F. Ins. Co., 22 App. 
Div. 380, 49 NYS 184 (extinguish- 
ment of encumbrance revives policy). 

Oh.—Ohio Farmers’ Ins. €o._ v. 
Burget, 65 Oh. St. 119, 61 NE 712, 
87 AmSR 596, 55 LRA 825; Mount 
Vernon Mfg. Co. Vv. Summit County 
Mut. F. Ins. Co., 10 Oh. St. 347. 

Pa.—Chester County Mut. F. Ins. 
Co. v. Coatesville Shoe Factory, 80 
Pa. 407; Diehl v. Adams County Mut. 


BF. Ins. Co., 58 Pa. 443, 98 AmD 302. 
Tex.—Insurance Co. of North 
America v. Wicker, 93. Tex. 390, 55 


SW 740; Phceenix Ins. Co. v. Shear- 
man, 17 Tex. Civ. A. 456, 43 SW 
930. 

[a] The mutual consent of the 


contracting parties to a _ reinstate- 
ment under this view is the only 
way in which the policy can be re- 
vived. Home F. Ins. Co. v. Kuhlman, 
58° Nebr. 488, 78 NW 936, 76 AmSR 
111 


44. Ga.—Athens Mut. Ins. Co. v. 
Toney, 1 Ga. A. 492, 57.SH 1012. 

Ill.—Traders’ Ins. Co. v. Catlin, 163 
Till. 256, 45 NE 255, 35 LRA 595; In- 
surance Co. of North America v. Mc- 
Dowell,,.50. Th. 120,; 99. .-AmD 497; 
Schmidt v. Peoria M. & F. Ins. Co., 
41 Ill. 295; Phenix Ins. Co. v. John- 
ston, 42 Ill. A. 66 [aff 143 Ill. 106, 
32 NE 429]. 

Ky.—Mercantile Ins. Co. v. Union 
Stock Yards Co., 120 Ky. 465, 87 SW 
285, 20 Kyl 852; Fireman’s Ins. Co. 
We Cecil, 12 Kyl 48, 259. 

Miss.—Insurance Co. of North 
America v. Pitts, 88 Miss. 587, 41 S 
5, 7 LRANS 627, 9 AnnCas 54. 


In accordance with 
the general rule of construction applicable to in- 
surance policies,** conditions therein amounting to 
promissory warranties are to be construed liberally 


FIRE INSURANCE 


Where | feiture.°° 


dition, all legal 


a forfeiture are requisite.>t 
provides that, on a breach of condition, the policy 
shall be void, it is held by many authorities that 
the policy is absolutely void ipso facto when a 
breach occurs, without any affirmative action on 


Mo.—Obermyer v. Globe Mut. Ins. 
Co., 43 Mo, 5738; Kennefick-Hammond 
CO, UVa Norwich Union: BW Ins, 1 Soe, 
119 Mo. A. 308, 80 SW 694 [aff 205 
Mo. 294, 103. Sw 957]; Organ v. Hi- 
bernia RF, Ins; @ox, 3 %Mlo. A, 576: 

Nebr.—German Mut. F. Ins. Co. v. 
Fox, 4 Nebr. (Unoff.) 833, 96 NW 
652, 68 LRA 334; Home F. Ins. Co. 
v. Johansen, 59 Nebr. 349, 80 NW 
1047, 54 Nebr. 548, 74 NW _ 866; 
Omaha F. Ins. Co. v. Dierks, 43 Nebr. 
473, 61 NW °740; State Ins. Co. v. 
Schreck, 27 Nebr. 527, 48 NW 340, 
20 AmSR 696, 6 LRA 524. 

S. C.—Sumter Tobacco Warehouse 
ConWa ve ncenixeASssur. CO., 6.09; .c- 
76, 56 SE 654, 121 AmSR 941, 
LRANS 736, 11 AnnCas 780. 

Vt.—Beecher v. Vermont Mut. F. 
Ins. Co., 90 Vt. 347, 98 A 917. 

45. Phcenix Assur. Co. v. Munger 
Impr. Cotton Mach. Mfg. Co., (Tex. 
Civ. A.) 49 SW 271 [aff 92 Tex. 297, 
49 SW 222]; Port Blakely Mill Co. 
v. Springfield F. & M. Ins. Co., 59 
Wash. 501, 110 P 36, 140 AmSR 863, 
pea iaen 681, 106 P 194, 28 LRANS 


46. Baldwin v. German Ins, Co., 
105 Iowa 379, 75 NW 326 

47. See supra § 70. 

48. U. S.—Phcenix Ins. Co. v. 
Slaughter, 12 Wall. 404, 20 L. ed. 
444; Mulville v. Adams, 19 Fed. 887. 


Ala.—Burnett v. Eufaula Home 
Ins: Co. 46 Adaxnil, TiAmMR 581, 

Ark.—Mechanics’ Ins. Co. v. 
Thompson, 57 Ark. 279, 21 SW 468. 

Colo.—Connecticut F. Ins. Co. v. 
Colorado Leasing, ete., Co., 50-Colo. 


424, 116 PB 154, AnnCas1912C 597. 
Conn.—Wiley v. London, ete, F. 
Ins. Co., 89 Conn. 35, 92 A. 678. 


Del. — Schilansky v. Merchants’, 
ete., F.. Ins. Co., 20 Del. 293, 55 A 
1014. 


Ill—Norwaysz v. Thuringia Ins. 


Co., 204 Ill. 334, 68 NE 551; Rock- 
ford Ins. Co. v. Storig, 137 Ill. 646, 
27 NE 674. 


Ind.—Milwaukee Mechanics’ Ins. 
Co. v. Niewedde, 12 Ind. A. 145, 39 
NE 757; Schmidt v. German Mut. 
Ins. Co., 4 Ind. A. 340, 30 NE 939. 

Kan.—Queen Ins. Co. v. Excelsior 
Mill Co., 69 Kan. 114, 76 P 423. 

Me.—North Berwick Co. v. New 
England F. & M. Ins. Co., 52 Me. 336. 

Md.—Schaeffer v. Farmers’ Mut. 
F. Ins. Co., 80 Md. 568, 31 A 317, 45 
AmSR 361. 

Mass.—Mullaney v. National F. & 
M. Ins. Co., 118 Mass. 398. 

Mich.—Zeitler v. Concordia F. Ins. 
Co., 169 Mich. 555, 185 NW. 332. 

Mo.—Bowman v. Pacific Ins. Co., 
27 Mo. 152; Settle v. Farmers’, etc., 
Co-op. Ins. Assoc., 150 Mo. A. 520, 
131 SW 136. 

Nebr.—Hamann v. Nebraska Un- 


derwriters’ Ins. Co., 82 Nebr. 429, 118 
NW 65; Connecticut F. Ins. Co, v. 
Jeary, 60 Nebr. 338, 83 NW 78, 51 
LRA 698. 

N. H.—De Lancey v. Rockingham 
aio ere Mut. F. Ins. Co., 52 N. H. 
581 


N. Y.—Griffey v. New York Cent. 


ZLns: ‘Co;, 


[§§ 240-249 


in favor of insured and more strongly against in- 
surer for whose benefit they are imposed;*® but 
such rule cannot be invoked to change the nature 
of the contract or nullify insured’s express and 
unequivocal agreement.*® 

[§ 242] 7. Proceedings to Give Effect to For- 
Where a policy simply provides that 
there is an option reserved to insurer of declaring 
a forfeiture in case of breach of warranty or con- 


and affirmative steps to complete 
But where the policy 


Ins. Co., 100 _N.. ¥.. 417, 3 NW 309, 
53 AmR 202 [aff 30 Hun 299]; 
Rann v. Home Ins. Co., 59 N. Y. 
387; Mead v. American F. Ins. Co., 
13 App. Div. 476, 48 NYS 334; Stacy 
v. New Baltimore Mut. Ins. Assoc., 
LES aN MS Tia. 

N. D.—Horswill v. North Dakota 
Mut. F. Ins. Co., 178 NW 798; Beau- 
champ vy. Retail Merchants’ Assoc., 
38 N. D. 483, 493, 165 NW 545 [quot 
Cyc 

Pa.—Bentley v. Lumbermen’s Ins. 
Co., 191 Pa. 276, 43 A 209; Reck v. 
Hatboro Mut. Live- Stock,, “ete, Coy 
163 Pa. 443, 30 A 205. 

S. C—Seott v. Liverpool, etc., Ins. 
Co., 102 S.C. 115, 86 SE 484; Boat- 
wright v. AStna Ins. Co., 32S) ick 

Tenn.—MecNutt v. Virginia F. & M. 
(Ch. A.) 45 SW 61. 


Tex. —'Hartford Bey nse OOl A. 
Walker, (Civ. A.) 153 SW 398; 
Dorroh-Kelly Mercantile Co. v. 


Orient Ins. Co., 185 SW 1165; Hart- 
ford F. Ins. Co. v. Dorroh, 63 Tex. 
Civ. A. 560, 1833 SW 465; Norwich 
Union F. Ins. Soc. v. Cheaney, (Civ. 
A.) 128 SW 1168; Scottish Union, 
ete... “inss'Gor “vy. Andrews, 40 Tex. 
Civ. A. 184, 89 SW 419; Attna Ins. 
Con iva Fitze, 34 Tex. Civ. A. 214, 
78 SW 370. 

Wash.—Port Blakely Mill Co. v. 
Springfield F. & M. Ins. Co., 59 Wash. 
501, 110 P 36, 40 AmSR 863, 56 Wash, 
681, LOGee 194, 28. LRANS 598. 

W. Va.—Tucker \v. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SE 86. 


50 Wis. 532, °7 NW 647. 

[a] Statutes coutrolling construc- 
tion.—-A forfeiture of a policy cannot 
be declared in a manner prohibited 
by law in the state of the insurer’s 
incorporation. U. S. Equitable L. 
Assur. Soc. v. Frommhold, 75 Ill. A. 


43. 
. Brickell v. Atlas Assur. Co., 

10 Cal. A. 17, 101 P 16; Finkbohner 
v.. Glens Halls: Inss.Co;, 56 <GallGaAs 
379, 92 P 318; Miller v. Home Ins. 
Co., 127 Md. 140, 96 A 267, AnnCas 
1918H 384; Zeitler v. Concordia F. 
Ins: i@o:- 169 Mich. 555, 135 NW 332; 
Metzger v. Adtna Ins. ‘Co., 22 Ta NN 
411, 125 NE 814. 

50. Breach of condition against 
additional insurance see infra § 321. 

51. ili1—Commercial Ins. Co. v. 
Mehlman, 48 Ill. 313, 95 AmD 543. 

Iowa.—Supple v. Iowa State Ins. 
Co., 58 Iowa 29, 11 NW 716; Coles v. 
Towa State Mut. Ins. Co., 18 ltowa 


Me.—Joyce v. Maine Ins. Co., 45 
Me. 168, 71 AmD 536. 

Ma. —Martin v. Montgomery Coun- 
ty Mut. F. Ins. Co., 45 Md. 51. 

Mich.—Olmstead vy. Farmers’ Mut. 
i Ins. Co., 50 Mich. 200, 15 NW 

N. Y.—Hyatt v. Wait, 37 Barb. 29. 

Pa.—Sinking Springs Mut. Ins. Co. 
v. Hoff, 2 WklyNC 41. 

Wis._-Wakefield a Orient Ins. Co., 
50 Wis. 532, 7 NW 647. 

Revival of policy see supra § 240. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 242-243] 


~ 


the part of, insurer,®? unless such action is required 
by statute;°> and the date of forfeiture is not 
postponed by a delay on the part of insurer to re- 
turn any unearned premium or evidence thereof to 
which insured may be entitled.>+ 
however, have regarded the term ‘‘void’’ as mean- 
ing only ‘‘voidable,’’? and consequently assert that 
a breach of condition merely gives insurer ground 
to declare a forfeiture,®> which, if not taken ad- 
To render the forfeiture 
effectual in such case, insurer must give prompt no- 
tice to insured ** and return the unearned portion 


vantage of, is waived.5¢ 


of the premium.®§ 


[§ 243] B. As to Specific Matters—i. 
in Condition, Use, or Occupany—a. 
Every contract of insurance is made with reference 
to the conditions surrounding the subject matter of 


* 52. Ark—Sun Mut. Ins. Co. v. 
Dudley, 65 Ark. 240, 45 SW 539. 

Ga.—Farmers’ Mut. Ins. Assoc. v. 
Price, 112°Ga. 264,°37 SH’ 427: 

La.—Monroe Bldg.,. etc., Assoc. v. 
Liverpool, etc., Ins. Co., 50 La. Ann. 
1248, 24 S 238. 

Me.—Russell v. Oxford County Pa- 
trons of Husbandry Mut. F. Ins. Co., 
107 Me. 362, 78 A 459. 

Mass.—Allen v. Massasoit Ins. Co., 
99 Mass. 160. 

Mich.—A. M. Todd Co. vy. Farmers’ 
Mitt Hens: CO honk MICHy 1S: 8)05:0:0 
NW 442; Emery v. Mutual City, etc., 
By Otnse Co. ots Mich. "4269; 16 NiWi 
816, 47 AmR 590; New York Cent. 
Ins. Co. v. Watson, 23 Mich. 486. 

Minn.—Betcher v. Capital F. Ins. 
Co., 78 Minn. 240, 80 NW 971; John- 


son v. American Ins. Co., 41 Minn. 
396, 43 NW 59. 
Oh—Ohio, Warmers’, Ins. ‘Co. v. 


Wilson, 70 Oh. St. 354, 71 NE 715. 
Or.—Mutual Fire Co. v. Maple, 60 
Or. 359, 119 P 484, 38 LRANS 726. 
Pa—Bemis v. Harborcreek Mut. 
BY Inst. Co, 200) Pat 3407 949 tA.3°7695 
Davison v. London, etc., F. Ins. Co., 
189 Pa, 1327-42 A 32> rire: Assoc... v: 
-Gilmer, 3 Walk. 234; Marshall v. In- 


surance Co. of North America, 10 
Pay COnls i 

Vt.—Tittemore v. Vermont Mut. F. 
T's, Cos" 20 Vi.0 546. 


Wis.—Stutzman v. Cicero Mut. F. 
Ins. Co., 150 Wis. 254, 136 NW 604; 
Keith v. Royal Ins. Co., 117 Wis. 5381, 
94 NW 295; Carey v. German Ameri- 
can Ins. Co., 84 Wis. 80, 54 NW 18, 
36 AmSR 907, 20 LRA 267. 

-- But see infra notes 55, 56. 

[a] By-laws of mutual company. 
—A provision in the by-laws of a 
mutual fire insurance company, that 
if any member shall neglect or re- 
fuse for sixty days after notice of 
an assessment to pay it, he shall for- 
feit all claims upon the company for 
any loss thereafter occurring, is self- 
executing, and the cancellation of 
the contract by the company is un- 
necessary. Russell v. Oxford County 
Patrons of Husbandry Mut. F, Ins. 
Co., 107 Me. 362, 78 A 459. 


Requiring notice of vacancy see 


infra § 253. } 

53. Hurst Home Ins. Co. v. Muir, 
107 Ky. 148, 53 SW _3. 

54, Davison v. London, etc, F. 
Ins. Co\}''189' Pa. 132, °42 A’ 2. And 
see supra § 148. 

55. U. S.—Turner v. Meridan F. 
Ins. Co., 16 Fed. 454. 

Ala.—Georgia Home Ins. Co. v. Al- 
Jen, 119 Ala. 436, 24 S 399. 

Fla.—Palatine Ins. Co. v. Whitfield, 
Myce la (lo. (4 Ss. 809s, LLLLIS) | Vi. 
Liverpool, etc., Ins. Co., 46 Fla. 268, 
Sore Te tO: SAmS R89. 

Ill. Manufacturers’, etc., Mut. Ins. 
Co. v. Armstrong, 145 Ill. 469, 34 NE 
558; Stephens v. Phoenix Assur. Co., 
85 Ill. A. 671; Garland v. Insurance 
Go: of ‘North America, 9 Til. A. 571 
{rev on other grounds 108 Ill. 220]. 
See Williamsburg City F. Ins. Co. v. 
Cary, 83 Ill. 453 (breach of implied 
warranty against change of loca- 
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thereto. 


Some courts, 


Change 
In General. 


tion). 
Ind.—Ohio Farmers Ins. Co. v. Vo- 
Sele LUG Gu etd wee Oo) aaiOne NB ee ot lgeaelled 


AmSR 382, 3 LRANS 966, 9 AnnCas 
91; Replogle v. American Ins. Co., 
132 Ind. 360, 31 NE 947; Pennsyl- 
vania Ins. Co. v. Indiana Reduction 
Co., (A.) 117 NE 273; Caledonian 
Ins. Co. v. Indiana Reduction Co., 
64 Ind. A. 566, 115 NE 596; Western 
Ins. Co. v. Ashby, 53 Ind. A. 518, 102 
NE 45; Hanover F. Ins. Co. v. Dole, 
20 Ind. A. 333, 50 NE 772. 
Kan.—Swedish-American Ins. Co. 
v. Knutson, 67 Kan. 71, 72 P 526, 100 
AmSR 382. 
Ky.—Stephenson v. 
Co., 6 KyL 196. 
Mo.—McCollum y. Niagara F. Ins. 
Cor, 161 Mo, MAY 352. 
Nebr.—Hunt v. State Ins. Co., 66 
Nebr. 121, 92 NW 921; Farmers’ Mut. 
Ins. Co. v. Home F. Ins. Co., 54 Nebr. 
740, 74 NW 1101; Hughes vy. Insur- 
ance Co. of North America, 40 Nebr. 
626, 59 NW 112. 4 
N. Y.—Kiernan v. Dutchess Coun- 


Pheenix Ins. 


CY¥SENUt ets COO, eNcot ys wt OO nad 
NE 698; Landers v. Watertown F. 
Ins. Co., 86 N. Y. 414, 40 AmR 544 
[rev 19 Hun 174]; Bigler v. New 
York ‘Cent. Ins. Co:, 22 -N. Ys 402; 
Burke vie Niagara. Be PIins) | Co. 12 
NYS 254; Lobee v. Standard Live 


Stock Ins. Co., 12 Misc. 499, 33 NYS 
657; Potter v. Ontario, etc., Mut. Ins. 
Co., 5 Hill 147. See also Benning- 
hoff v. Agricultural Ins. Co., 93 N. Y. 
495 [dist Draper v. Oswego County 
Fire Relief Assoc., 115 App. Div. 807, 
101 NYS 168 (where the condition 
was that the company would not 
be liable in case of loss resulting 
from certain conditions and not that 
the doing of certain acts would ren- 
der the policy void)]. But see Bu- 
chanan v. Westchester County Mut. 
InSe .Cornn6 laeN Yor Oley LLNS: Ve 
People’s, F. Ins. Co.;-57 N. Y. 274; 
Hand vy. Williamsburg City F. Ins. 
COE Los ON ve 4 Galantschikomey: 
Globe K. Ins. Co., 10 Misc. 369, 31 
NYS 32 (in all of which, under the 
particular conditions of the policy, 
a breach was held to terminate it 
ipso facto). 

N. D.—Beauchamp v. Retail Mer- 
chants’ Assoc., 38 N. D. 483, 165 NW 
545. 

S. C.—Kingman v. Lancashire Ins. 
Co., 54 S. C. 599, 32 SE 762. 

Tenn.—Somerfield v. State Ins. Co., 
8 Lea 547, 41 AmR 662. 

Tex.—Morrison v. Insurance Co. 
of North America, 69 Tex. 3538, 6 
SW 605, 5 AmSR 63; Springfield F. 
& M. Ins. Co. v. Boon, (Civ. A.) 194 


SW 1006, 1008 [cit Cye]; Southern 
Nat. Ins. Co. v. Burr, 148 SW 845; 
Wilson v. Attna Ins. Co., 12 Tex. 
Cine An) 512) 33) SW-10852 
Ont.—Gauthier v. Waterloo Mut. 
Ins. Co., 6° Ont. A. 2313; Mason v. 


CONE23 I.-C SOS PROT; 
British America Assur, 

310; Jacobs v. 
19? We Ce"@sUB: 


In Iowa (1) the rule stated 


Andes Ins. 
Lomas v. 
Com sac Us CQs Bt 
Equitable Ins. Co., 
250. 

[a] 


pH HOT « 


MIXiT A ¥ 


[260.3] 199. 


the risk and the premium is fixed with reference 
It has been said that if insured were per- 
mitted to change those conditions and still assert 
the existence of the policy, he would be doing an 
unconscionable act, 
should be implied in every policy a condition that 
the state or use of the premises will not be changed 
so as materially to increase the risk.59 
tomary, however, to insert in the policy a clause 
that the contract shall be void if the hazard is 
increased by any means within the control of in- 
sured. Such clause is reasonable and valid.® 
exists in connection with others which specify par- 
ticular modes of increasing the risk,°+ but it is 
independent of these, and a breach of it will ren- 
der the policy void, although the other provisions 
are not infringed.* 


and that accordingly there 


It is cus- 


It 


Under this clause there must 


in the text has been affirmed. Hub- 
bard v. Hartford F. Ins. Co., 33 Iowa 
325, 11 AmR 125; Viele v. Germania 
Ins. Co., 26 Iowa 9, 96 AmD 83. (2) 
So if the statute provides for notice 
in order to give effect to a forfeiture 
he policy is not avoided until such 
notice is given. Marden v. Hotel 
Owners’ Ins. Co., 85 Iowa 584, 52 NW 
509, 39 AmSR 316. (3) But a policy 
was held ipso facto avoided where 
it provided that a breach ‘shall im- 
mediately render this policy null and 
void.” Meadows v. Hawkeye Ins. 
Co., 62 Iowa 387, 17 NW 600. (4) 
And the same rule was asserted 
where the policy provided that if 
an encumbrance should be executed 
on the property “this policy shall 
be void until the consent of the 
company is obtained and indorsed on 
the policy.” Supple v. Iowa State 
Ins. Co., 58 Iowa 29, 11 NW 716. (5) 
Where it is warranted that the prop- 
erty shall remain in the place where 
it is located, a removal from such 
place ipso facto terminates the pol- 
icy. Harris v. Royal Canadian Ins. 
Co., 53 Iowa 236, 5 NW 124. 

56. See infra § 350 et seq. 

_57. Pennsylvania Ins. Co. v. In- 
diana Reduction Co., (Ind. A.) 117 
NE 273; Caledonian Ins. Co. v. In- 
diana Reduction Co.,.64 Ind. A. 566, 
115 NE 596; Western Ins. Co. v. 
Ashby, 53 Ind. A. 518, 102 NE 45. 

58. Pennsylvania Ins. Co. vy. In- 
diana Reduction Co., (Ind. A.) 117 
NE 2738; Caledonian Ins. Co. v. In- 
diana Reduction Co., 64 Ind. A. 566, 
115 NE 596; Western Ins. Co. v. 
Ashby, 53 Ind. A. 518, 102 NE 45. 

59. Hoffecker  v. New Castle 
County Mut. Ins. Co., 10 Del. 101; 
Lattomus v. Farmers’ Mut. F. Ins. 
Co., 8 Del. 404. See British Ameri- 
can Land Co. v. Mutual Fire Ins. 
Cojf i UC, 95,418) Edn RR. (@.nt68, 
525 (holding that a change made in 
the insured buildings without notice 
to the insurer invalidates the policy). 

60. La.—Difttmer v. Germania Ins. 
Co., 23 La. Ann. 458, 8 AmR 600! 

N. Y.—Appleby' v. Astor F. Ins. 
Co., 54 N. Y. 253; Murdock v. Che- 
nango County Mut. Ins. Co., 2 N. Y. 
210; New York v. Hamilton F. Ins. 
Go., 23_N. VY. Super: S37° [att 39. Ne oy. 
45, 100 AmD 400, 6 Transcr. A. 244]; 
New York v. Exchange F. Ins. Co., 22 
N. Y. Super. 424 [aff 3 Abb. Dec. 
261, 3 Keyes 436, 3 Transcr. A. 206, 
34 HowPr 103]; Roberts v. Chenango 
County Mut. Ins. Co:, 3 Hill-501., 

Pa.—Pottsville Mut. F. Ins. Co. v. 
Horan, 89 Pa. 438. 

Wis.—Dodge County Mut. Ins. Co. 
v. Rogers, 12 Wis. 337. 

Hng.—Stokes v. Cox, 1 H. & N. 320, 
156 Reprint 1226 [rev on _ other 
grounds 1 H. & N. 533, 156 Reprint 
13131]. 

Ont.—Reid v. Gore Dist. Mut. F. 
ins. ,Coy 1 We CoQ. BU3 45. 

61. See infra § 244 et seq. 

62. Dittmer v. Germania Ins: Co., 
23 La. Ann. -458, 459, 8 AmR 600; 
Kyte v. Commercial Union Assur. 
Co., 149 Mass. 116, 21 NE 361, 3 LRA 
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be an actual increase of risk;** and while it is not 
necessary that the increased risk should have caused 
or contributed to the loss,®* still it is 
the inerease be of substantial character,®> and that 
it be a permanent change rather than a mere tem- 
porary one, removable and removed prior to loss.®® 
Moreover, the clause is considered with reference 
to the character of the insured property and the 
purposes for which it is used, and the condition is 
adapted to real rather than to personal property.®? 
If two changes are made, one increasing and the 
other decreasing the risk, a forfeiture occurs, de- 
spite the change causing the decrease of risk.* But 
some authorities have held that, although the risk is 
increased in one direction, yet if it is also dimin- 
ished in another, and as a whole improved, there is 
In some of the cases the courts have 
taken occasion to declare that as a matter of law 
certain acts and conditions constituted per se an in- 
erease of risk,?° but the general rule is that such 
question is one of fact for the determination of the 


no breach.®? 


jury.” ° 


508; Boatwright vy. Altna Ins. Co., 
32 8. C. L. 281. 

“We think it an established rule 
that the provision in a policy of in- 
surance against an increase of risk 
by acts of the assured is an inde- 
pendent condition of itself, and is 
not to be controlled or limited by 
the previous condition or specifica- 
tion of hazards.” Dittmer v. Ger- 
mania Ins. Co., supra. 

63. Germania F. Ins. Co. v. Stew- 
art, 13 Ind. A. 627, 42 NE 286; Am- 
persand Hotel Co. v. Home Ins. Co., 
198 N. Y. 495, 91 NE 1099, 28 LRANS 
218, 19 AnnCas 839 [rev 131 App. 
Diy. 361, 115 NYS 480]. 

64. Martin v. Capital Ins. Co., 85 
Iowa 648, 52 NW 534. 

65. Crane v. City Ins. Co., 3 Fed. 
558, 2 Flipp. 576. 

66. U. S—Albion Lead Works v. 
Williamsburg City F. Ins. Co., 2 Fed. 
479. 

Ga.—Adair v. Southern Mut. Ins. 
Co., 107 Ga. 297, 83 SE 78, 73 AmSR 
122, 45 LRA 204. 

Ill. Westchester F, 
Foster, 90 Ill. 121. 

N. Y.—Delonguemare y. Trades- 
men’s Ins. Co., N. Y. Super. 629. 

Pa.—Allemania Ins. Co. v. White, 
8 Pa, Cas; 308, 11) A -96. 

Ss. C.—Sumter Tobacco Warehouse 
Go."v. Phenix Assur. Co.,:76 S; GC. 
76, 56 SE 654, 121 AmSR 941, 10 
LRANS 736, 11 AnnCas 780; Leggett 
vy. Z8tna Ins. Cor,-44, S.C. Wer202° 

S. D.—Angier v. Western Assur. 
ee 10 S. D. 82, 71 NW 761, 66 AmSR 

And see infra § 273. 

[a] Where the increased risk 
ended before the fire, which was the 
result of another cause, it was held 
not to avoid the policy. Sumter To- 
bacco Warehouse Co. v. Phoenix 
Assur, Co.,' 76 S.C, 76, 56. SH 654, 
121 AmSR 941, 10 LRANS. 736, 11 
AnnCas 780. 

[b] An act changing the sur- 
rounding conditions to diminish the 
danger of fire is not a violation of 
such a provision. Allemania F. Ins. 
Co. v. White, 8 Pa. Cas. 308, 11 A 96, 

Revival of policy see supra § 240. 

Temporary: 

Absence of watchman see infra § 315. 
Cessation of operation of factory see 

infra § 252. 

Change in: 

Location 

§ 277. 

Use or occupancy see infra. § 249. 
Failure to maintain appliances for 

extinguishing fire see infra § 316. 
Keeping or use of prohibited articles 

see infra § 271. 

Vacancy see infra §§ 262-265. 


Ins. Co. v. 


of property see infra 
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General. 
necessary that 


[§§ 243-244 


[§ 244] b. Alterations and Additions—(1) In 
Alterations in a building not increasing 
the risk do not avoid the policy in the absence of 
stipulations that such shall be the result ;72 and even 
if-notice is required of ‘‘any change in the risk,’’ 
notice need not be given of any immaterial change.”? 
A stipulation that the policy is to be void if ma- 
terial alterations are made in the premises causing 
an increase of the risk is uniformly upheld;"* as 
are also stipulations that the policy is to be void, 
or that notice must. be given to insured, 
alteration, addition, or enlargement is made.7® 
the latter will be given effect irrespective of whether 
there is an increase of risk or whether the alter- 
ations were the cause of the fire."® 
‘‘builders risk’’ clause, providing that the working 
of carpenters or other mechanics in building, alter- 
ing or repairing the premises shall vitiate the pol- 
icy, must receive a reasonable construction,’? and 
it is generally held that such clause does not refer 
to repairs which are necessary and incidental to the 


if any 
But 


The so-called 


use of the property, or essential to its preservation,7® 


67. Holbrook v. St. Paul F. & M. 
Ins. Co., 25 Minn. 229. 
68. Albion Lead Works v. Wil- 


liamsburg City F. Ins. Co., 2 Fed. 
479. - 

69. Esch v. Home Ins. Co., 78 
Iowa 334, 43 NW 229, 16 AmSR 


443; Date v. Gore Dist. Mut. Ins. Co., 
15 U. Cc. C. P. 175 [dist .Heneker v. 
British American Assur. Co., 13 U. C. 
Cc. P. 99 Cwhere an additional build- 
ing was erected increasing the ex- 
ternal risk, although the internal 
risk was diminished) ]. 

70. Daniels v. Equitable F. Ins. 
Co., 50 Conn. 551; Murdock v. Che- 
nango County Mut. Inss-Covse Nee 
210; Reberts v. Chenango County 
Mut. Inse. Cored. EU GN V¥er 7b 0: 
Hervey v. Mutual F. Ins. Co., 1 
U. C. Cc. P. 394; Reid v. Gore Dist. 
Mut: Es-Ins. Cos 11 Uk. -‘C.1Q.7B: (345. 

71. See infra. §) 775: 


72. U. S.—Dorn v. Germania Ins. 
Co. Jh-H. Casee No: 4,005; James: iv. 
Lycoming Ins. Co, 13 F. Cas. No. 


RASZ0 04 Cliffs (272. 
La.—Meyer v. Queen Ins. 
La. Ann. 1000, 6 S 899. 


Connee 


Me. — Gilman v. Commonwealth 
Ins. Co., 112 Me. 528, 92 A 721, LRA 
19156) 758. 


Mass.—Stetson v. Massachusetts 
Mut. F. Ins. Co., 4 Mass. 330, 3 AmD 


217. 

N. Y.—Hannon vy. Hartford F. Ins. 
Co., 41 App. Div. 226, 58 NYS 549. 

Pa.—Girard F. & M. Ins. Co. v. 
Stephenson, 37 Pa. 293, 78 AmD 423. 

Eng,—Baxendale v. Harvey, 4 H. 
& N. 445, 157 Reprint 913. 

Ont.—Gill v. Canada F. & M. Ins. 
Co.,' 2. Ont.) 341. 

{a] A change from shingle to cor- 
rugated iron roofing is not an_in- 
crease of risk. Meyer v. Queen Ins. 
Co. 41 a. Ann. 31000,.6) S 18998 

[b] The removal of an addition 


to insured property does not amount: 


per se to an increase of risk. Han- 
non v. Hartford F. Ins. Co., 41 App. 
Div. 226, 58 NYS 549. 

73. Malin v. Mercantile Town 
Mut. Ins. Co., 105 Mo. A. 625, 80 SW 
56; Parker yv.eAnctic: Ry Ins! Co, 59 
Nes Ya) Dee Amoryvin Vie cAInOnyin oO. UNe Ye 
Super. 520 [aff 58 N. Y. 684 mem (aff 
95 U. S. 186, 24 L. ed. 428)]; ae 
ray v. Clark, 4 Daly 468 [aff 58 
N. Y. 684 mem]. 

74, Hill v. Middlesex Mut. F. 
Assur. Co., 174 Mass. 542, 55 NE 319; 
Francis v. Somerville Mut. Ins. Co., 
ZOuN cd. yk : 

[a] Where alterations and addi- 
tions are of the same general char- 
acter as the original building, and 
not such as would have called for a 
higher rate of premium than before, 


such additions do not tend to in- 
crease the risk. Schenck v. Mercer 
Sepa Mut. F. Ins. Co., 24 N. J. L. 

75. U. S.—Imperial F. Ins. Co. v. 
Coos County, 151 U. S. 452, 14 SCt 
379, 38 L. ed. 231; Leibrandt, etc., 
Stove Co. v. Fireman’s Ins. Co., 35 
Fed. 30. 

Iowa.—Davis v. Western Home 
Ins. Co., 81 Iowa 496, 46 NW 1073, 
25 AmSR 509, 10 LRA 359. 

Md.—Howell v. Baitimore Equita- 
ble Soc., 16 Md. 377. 

Mass.—Lyman v. State Mut. F. 
Ins. Co., 14 Allen 329; Evans v. Tri- 
a Mut. F. Ins. Co.,, 9 Alten 

Minn.—Frost’s Detroit Lumber, 
etc., Works v. Millers’, etc., Ins. Co., 
37 Minn. 300, 834 NW 35, 5 AmSR 

Mo.—Kern v. Heath St. Louis Mut. 
Ins. Co., 40 Mo. 20. 

N. Y.-—Mack si Rochester German 
Ins. Co., 106 N. Y. 560, 13 NE 343. 

Man, ~Morrison v. City of London 
F. Ins. Co.,,6 Man. 225. 

Ont.—Reid v..Gore Dist. Mut. FB. 
Ins. Co., di; Uie Ci .Q:- B. 345: 

76. U. S—-Imperial F. Ins. Co. v. 
Coos County, 151_U..S. 452, 14 Sct 
379, 38 L. ed. 231. 

Mad. —Howell v. Baltimore EKquita- 
ble Soc., 16 Md. 377 

Mass.—Hill v. Middlesex Mut. F. 
Assur. Co., i74 Mass. 542, 55 NE 319; 
Merriam vy. Middlesex Mut. igk Ins. 
Co., 21 Pick, 162; 32 AmD 252. 

Minn. — Frost’s Detroit Lumber, 
etc., Works v. Miller’s, ete., Ins. Co. 
87 Minn. 300, 34 NW 35, 5 AmSR 846. 

Mo.—Kern v. South St. Louis Mut. 
Ins. Co., 40 Mo. 19. 

N. Y.—Mack v. Rochester German 
Ins: €o., 106 (Ne Yo, 560, 318 NB) 13/43. 
27 NY WklyDig 166 [rev 35 Hun 75]. 

Ont.—Lyndsay v. Niagara Dist. 
Mut. hs Ins: Co; 28 Uy Co Owe. 206. 

77. James _v. Lycoming Ins. Co., 
13) BY. Ce No %182,.04 (Cliff, 272. 

78. U. S.—Summerfiela v. Phoenix 
Assur. Co., 65 Fed. 292; James v. Ly- 
coming Ins. Co.) 13° B; Cas. No.. 7,182, 
4 Cliff. 272. 

Ga.—Southern Ins., 
Lewis, 42 Ga. 587. 

Ill.-—Westchesier E.4/ins. 
Foster, 90 Ill. 121. 

Ky.—Phcenix Ins. Co. vy. Coomes, 
13 Ky, 238. 

Md.—Franklin F. Ins. Co. v. Chi- 
cago jlce iCo;, 36 VMada 102 rbd PAamE: 
469; Washington F. Ins. Co. v. Davi- 
son, 30 Md. 91; Jolly v. Baltimore 
Equitable Soc. 1 Harr. & G. 295, 18 


etc, iCozuny. 


Co. ve 


/AmD 288 


N. Y.—Cummer Lumber Co. v. As- 
sociated Mfrs. Mut. F. Ins. Corp., 173 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 244-246] 


provided the risk is not thereby increased.7® And 
it has been held that the condition has refer- 
ence to some permanent alteration of the building.®° 
A modification of the builder’s risk clause as con- 
tained in the standard policy, avoiding the policy 
if mechanics are employed in building, altering or 
repairing for more than fifteen days, is reasonable 
and valid.8t It permits reasonable repairs, but 
limits the time in which even those necessary for 
the preservation of the property must be com- 
pleted.§? And it is immaterial whether or not such 
alterations or repairs contribute to the loss.8? A 
painter is a ‘‘mechanic’’ within this clause,*+ al- 
though there is authority to the contrary.2> The 
owner, however, is not a ‘‘mechanic’’ within the 
meaning of the clause.8° It has been held that a 
description of the property insured constitutes a 
continuing warranty that insured will not during 
the life of the policy voluntarily alter the premises 
so as to make them vary from such description in 
a manner to materially increase the risk,®* although 
the general rule is that such description, if a war- 
ranty, is only a warranty in presenti.§ 

Acts of third persons.®® An alteration made by 
a tenant with the knowledge of insured will forfeit 
the policy.°° And it has been held that the same 
effect follows where the alteration is made by an- 
other person without the knowledge of insured.®! 
But where it is stipulated that the policy shall 
N. Y. 633, 66 NE 1106; Rann vy. Home 
INS 5ECOG goo Ne Ye OSG 

Pa.—Lebanon County v. Franklin 
F. Ins. Co., 237 Pa. 360, 85 A 419, 44 
LRANS 148, AnnCas1914B 130. 


Ont. — Ottawa, ete, Forwarding 
Co. v. Liverpool, etc., Ins. Co., 28 


Con finn Needs 
LRANS 443. 
[a] 
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84. Garrebrant v. 
TaD (sae Okue 2 Gi o0y, melas 


Rule applied.—A policy in the 
standard form is not made void by 
the use by a painter of a gasoline 
torch for the purpose of burning 
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be void if the risk is increased by any act of ‘‘in- 
sured’’®? or by any means within his control or 
knowledge,®* alterations made by a tenant without 
the knowledge or consent of insured will not avoid 
the policy. 

[§ 245] (2) Permission to Make. Permission 
to make repairs and alterations is usually provided 
for by the policy and granted by insurer, but such 
permission like the clause itself °* must be given a 
reasonable construction,%® and will not authorize 
changes that would materially increase the risk.% 
Thus, under a permit authorizing ‘‘necessary altera- 
tions and repairs,’’ insured is not justified in ma- 
terially enlarging the building,®? nor in constructing 
a new building at a considerable distance from the 
one insured.°® Permission to make alterations may 
be given by an amendment of the policy.°® But 
where the policy requires consent to be indorsed 
thereon, parol evidence that an alteration was con- 
templated by the parties when the contract was 
made is not admissible to vary the terms of the 
policy,’ nor will knowledge on the part of an agent 
who canceled the policy that the risk has been in- 
creased bind insurer.? 

[§ 246] c. Falling of Building. The standard 
policy contains a provision that if the ‘‘building 
or any part thereof fall, except as the result of 
fire, all insurance by the policy shall immediately 
cease.’’ This provision is valid. It is requisite 
Continental Ins.| 9, 43 NE 718. f 

96. Crane v. City Ins. Co., 3 Fed. 
558, 2 Flipp. 576. 

97. Frost’s Detroit Lumber, ete., 

Works. yv.., Miller’s, ete.) Ins. Cojni37, 


Minn. 300, 34 NW 35, 5 AmSR 846. 
98. Peoria Sugar Refining Co. vy. 


Umea: Burb is, 

79. James v. Lycoming Ins. Co., 
13H Gas. No. (73182, 45Clife., 27.25 
Phenix Ins. Co. v. Coomes, 13 Kyl 
238 (an addition to an insured build- 
ing increasing its value and so fur- 
nishing an additional motive to the 
insured to preserve his. property 
could not be regarded as increasing 
the risk). 

80. Shaw v. Robberds, 6 A. & E. 
75, 33 ECL 68, 112 Reprint 29. 

81. See cases infra note 82. 

32... Ui 'Si=-Germean’ i ins: .Coy Vv. 
Hearne, 117 Fed. 289, 54 CCA 527, 59 
LRA 492. 

Ark.—Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark. 150, 100 SW 751. 

Ill.—Mechanics’ Ins. Co. v. Hodge, 
149 Ill. 298, 37 NE 51. 

Mich.—Smith v. German Ins. Co., 
107 Mich. 270, 65 NW 236, 30 LRA 
368. 

N. J.—Garrebrant v. Continental 
Ins..Co., 75/7N. J.) Le) 577,67 4.90, 12 
LRANS 443. 

N. Y.—Newport Impr. Co. v. Home 
Ins;. Co.,..163..N. ¥..287,. 57. NB: 475 
[aff 21 App. Div. 633 mem, 47 NYS 
1143 mem]; Geneva, etc., R. Co. v. 
Fall Brook R. Co., 163 N. Y. 228, 57 
NE 498. 

Pa.—Robb v. Millers’ Mut F. Ins. 
Co., 230 Pa. 44, 79 A 150. : 

[a] Rule applied. — The policy 
was vitiated where the owner started 
on the work of raising the building, 
to be carried on from the commence- 
ment of the work to completion by 
different contractors, no one of whom 
exceeded the fifteen-day limit, but 
the work covered at least thirty 
days, although not consecutively, be- 
fore its completion. Robb v. Millers 
Mut. F. Ins,. Co., 280 Pa. 44, 79 A 
150. 

[b] What is “repairing.” — Rub- 
bing and polishing woodwork, regild- 
ing light fixtures, reburnishing, 
plumbing, and spouting are “repairs. 
German Ins. Co. v. Hearne, 117 Fed. 
289, 54 CCA 527, 59 LRA 492. 

83. Newport Impr. Co. v. Home 
Ins. Co., 163 N. Y. 237, 57 NE 475. 


paint off the insured building, where 
the work has continued for less than 
the fifteen days allowed by the pol- 
icy for repairs. Garrebrant v. Con- 
tinental,Ins. Co.,, 75, Ne. Je Le 577; (67 
A 90, 12 LRANS 443. 

85. Smith v. German Ins. Co., 107 
Mich. 270, 65 NW 236, 30 LRA 368. 

g6. Mechanics’ Ins. Co. v. Hodge, 
149 Ill. 298, 37 NE 51. 

87. Sillem v. Thornton, 3 E. & B. 
868, 77 ECL 868, 118 Reprint 1367. 

88. See supra § 236. 

89. See generally supra § 239. 

90. Lyman v. State Mut. F. Ins. 
Co., 14 Allen (Mass.) 329. 

91. Cole v. Germania.F. Ins. Co., 
99 N. Y. 36, 1 NE 38; Diehl v. Adams 
County Mut. Ins. Co., 58 Pa. 443, 98 
AmD 302. 

92. Sanford v. Mechanics’ Mut. F. 
Ins. Co., 12 Cush. (Mass.) 541; Padel- 
ford v. Providence Mut. F. Ins. Co., 
3 R. I. 102, 67 AmD 496. 

93. Merrill v. Insurance Co. of 
North America, 23 Fed. 245; Breckin- 
ridge v. American Cent. Ins. Co., 87 
Mo. 62; Nebraska, etc., Ins. Co. _v. 
Christiensen, 29 Nebr. 572, 45 NW 
924, 26 AmSR 407; Padelford v. 
Providence Mut. F. Ins. Co., 3 R. I. 
102, 67 AmD 496. 

94. See cases supra § 244 note 
77 


95. Crane v. City Ins. Co., 3 Fed. 
558, 2 Flipp. 576; Firemen’s Ins. Co, 
v. Appleton Paper, ete., Co., 161 Ill. 
9, 48 NE 713; Phoenix Ins.. Co. v. 
Coomes, 13 KyL 238; Rann v. Home 
Ins. Co., 59) N. Y.. 387. 

{a] Permission for “incidental 
repairs’? was held to include the con- 
struction of new sidings after exten- 
sive improvements previously au- 
thorized had been completed. Rann 
VoeHhomes insy.Co, 59,N i Yop38il; 

[b] Where “alterations, additions, 
and repairs to building and machin- 
ery” were permitted, it was held 
that insured might remove a sprink- 
ler equipment from the mill machin- 
ery for the purpose of replacing it 
by a new one. Firemen’s Ins. Co. v. 
Appleton Paper, etc., Co., 161 Ill, 


People’s F. Ins. Co., 24 Fed. 773, 52 
Conn, 581. 

99. Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark. 150, 100 SW 751. 
{a] Illustration.—A provision re- 
lating to the presence of mechanics 
in the insured building was held to 
be waived as to an addition made to 
the building, by insurer amending 
the policy to include such addition. 
Arkansas Mut. F. Ins. Co. v. Clai- 
borne, 82 Ark. 150, 100 SW 751. 
1. Frost’s Detroit Lumber, 
Works v. Millers’, ete., Ins. Co., 37 
Minn. 300, 34 NW 385, 5 AmSR 846. 
2. Ruffner v. Dutchess Ins. Co., 
59 W. Va. 432, 53 SE 948, 115 AmSR 

924, 8 AnnCas 866, 

3. U. S.—Kiesel v. Sun Ins. Office, 
88 Fed. 243, 31 CCA 515 (where it 
was difficult to determine whether 
the fire caused the fall or the fall 
the fire). 

Cal.— Davis v. Connecticut F. Ins. 
Co. 153) Cal. o766,. 112) Barb4g eso 
LRANS 604. 

Ill.—Teutonia Ins. Co. v. Bonner, 
81 Ill. A. 281; Security Ins., Co. v. 
Mette, 27201 A324) 

Mass.—Huck v. Globe Ins. Co., 127 
Mass. 306, 34 AmR 873. 

Mich.—Davis v. Insurance Co. of 
North America, 115 Mich. 382, 73 NW 
Nebr.—Wing v. Girard F. & M. Ins. 
Co., 100 Nebr. 271, 159 NW 416, LRA 
1917F 1061. , 

N. Y.—Nelson v. Traders’ Ins. Co., 
86 App. Div. 66, 883 NYS 220 [aff 181 
N. Y. 472, 74 NE 421]. 

Tex.—Home Mut. Ins. Co. v. Tom- 
kies, .96 Tex. 187, 71.SW 814. 

[a] Provision construed. — (1) 
The provision does not apply to 
avoid the policy if the building or 
any part thereof falls after the fire 
starts where the insurance is on the 
building, and perhaps even. where it 
is only on the goods therein, nor does 
it apply to avoid the policy where 
the goods had begun to burn before 
the fall occurred. Davis v, Con- 
necticut, Ho ins, Co; 158 Cal 766, 112 
P 549, 32 LRANS 604. (2) A fall- 
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that the fall be of some material or substantial part 
of the building,* and this has been held to mean 
some functional portion of the structure, the falling 
of which would destroy its distinctive character as 
such.6 If the building falls as a structure or such 
a substantial part thereof as to impair its useful- 
ness as a building, insurer is released from liabil- 
ity, whether the risk is increased or not.® So long 
as the building remains standing, no matter how 
much it may be injured by storms or any other 
cause, the liability of insurer will continue.” So a 
building which has merely been blown from the 
blocks on which it has rested but remains intact, 
turned over on its side, has not fallen within the 
meaning of the policy.’ ‘Even without this stipula- 
tion of the policy, if the building had by falling 
ceased to be such, and had become ‘‘a mere con- 
geries of materials’’ the policy would be avoided, 
for it is a building aud not a rubbish heap that is 
insured.® 

[§ 247] d. Erection of or Change in Adjacent 
Buildings—(1) By Insured. It has been held that 
a representation as to the position of a building in- 
sured with respect to other buildings is not a war- 
ranty that the buildings will retain that position 
relatively during the life of the policy.1° A mere 
alteration of the premises by the erection of con- 
ing caused by an explosion against 


which the policyholder is insured | Co., 
does not terminate the policy as 8. 


FIRE INSURANCE 


7. Breuner vy. Liverpool, etc., Ins. 
5 Cal. 101/21 AmR: 703! 
Fireman’s Fund Ins. Co. vy. Con- 
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tiguous buildings. without increase of risk will not 
therefore avoid the policy, unless the policy so 
stipulated.1! And where a building mentioned in 
the policy, and adjacent to the one covered thereby, 
is destroyed by fire, insured may rebuild, and the 
fact that a fire originating in the new building 
afterward destroys the one insured will not prevent 
recovery. But if the policy provides that any 
alteration of the risk by means under the control 
of insured will yitiate the contract, or that the 
conditions stated therein constitute a continuing 
warranty, the subsequent erection by insured of ad- 
ditional structures upon the adjacent premises will 
terminate his rights under the policy.1® Such a 
provision is reasonable,‘* and insured cannot plead 
ignorance thereof.‘* So if the policy provides that 
on renewal it is to be continued under the original 
representations the failure of insured to state a 
change by the erection of an adjacent building will 
vitiate the renewal policy.1® That an increase of 
risk by the erection of buildings adjacent to the 
premises insured renders it optional with insurer to 
cancel the policy does not invalidate the policy if 
insured fails to give notice of an increase of risk 
by such means.1? - 

[§ 248] (2) By Third Persons. A provision in 
the policy that it shall be void if the hazard is in- 
warranty. Rife vy. Lumber Under- 


writers,.204 Fed. 32, 122 CCA 346 
[rev on other grounds 237 U. S. 605, 


against a fire resulting from the ex- | gregation Rodeph Sholom, 80 Ill. 558; |35 SCt 717, 59 L. ed. 1140]; Petit 
plosion. Davis v. Insurance Co. of |.Teutonia Ins. Co. v. Bonner, 81 Ill.|v. German Ins. Co., 98 Fed. 800; 
North America, 115 Mich. 382, 73] A. 231. Gough v. Jewett, 34 App. Div. 624 
NW. 393, '(3) “Under the ‘fallen 9. Nave v. Home Mut. Ins. Co.,|mem, 54 NYS 1102 mem [den reh 32 
building clause, if the building had |37 Mo. 4380, 90 AmD 394. App. Div. 79. 52 NYS 707]; Liverpool, 
been blown down, or had fallen be- 10. Howard v. Kentucky, etc.,|etce, Ins. Co. v. T. M. Richardson 
fore fire was communicated to it, | Mut. Ins. Co., 13 B. Mon. (Ky.) 282; | Lumber Co., 11 Okl. 585, 579, 69 P 
there would be no liability on the |Stebbins v. Globe Ins. Co., 2 N. Y. | 938, 936; Hartford F. Ins. Co. v. Post, 
part of the insurer, but contra if | Super. 675. 25 Tex, Civ. iAl 4287" 62 “Sw 140; 
the fire was burning before the build- 11. Stetson v. Massachusetts Mut. | Straker v. Phenix Ins. Co., 101 Wis. 
ing fell.” ‘Wiis’ v. Girard FR. & M.| FE.) Ins.’ Co., 4 Mass. 330, 3° AmD’'| 4138, 77 NW 752. (2) A provision’ in- 


Ins? Coy- 100 Nebr 2715-273; 159) IN W. 
416, LRA1917F 1061 (where a build- 
ing was struck by lightning and 
caught on fire, after which it was 
blown away from its site and con- 
tinued to burn until wholly de- 
stroyed). (4) Where the insured oc- 
cupied only a portion of one side of 
a building, the falling of the wall 
on the side not occupied terminates 
the insurance. Nelson v. Traders’ 
IBNEH Choy yea LIN A aaa ONG oe aah 
[aff 86 App. Div. 66, 88 NYS 220]. 

4, Cal.—Fountain v. Connecticut 
Mins Co 158 Cal 1605. U1 He 546. 
139 AmSR 214; Clayburgh v. Agri- 
cultural’ Ins) 'Co., 155 Cal} 708, 102° P 
812, 18 AnnCas 579; Loomis vy. Con- 
necticut, Hy Ins! iCo,, 
117 P 642; Fountain v. Connecticut 
BY eins. Co., CA.) WT 1P 6380. 

Ga.—Phenix Ins. Co. v. Jones, 16 
Ga. A. 261, 85 SE 206. 

Ill.—Security Ins. Co. v. Meite, 27 
Till, A. 324. 

N. Y.—Nelson y. Traders’ Ins. Co., 
86 App. Div. 66, 83 NYS 220 [aff 
181 N. Y. 472, 74 NE 421]. 

‘Tenn-—London, -ete.:. FY. Ins! Co.) 'v. 
Crunk, 91 Tenn. 376, 23 SW 140. 

Tex.—Home Mut. Ins. Co. v. Tom- 
kies, 30 Tex. Civ. A. 404, 71 SW 
812 [aff 96 Tex. 187, 71 SW 814]. 

Sodsondon, ere. Mw ins. COnn Vn 
Crunk, 91 Tenn. 376, 283 SW 140. See 
Home Mut. Ins. Co. v. Tomkies, 96 
Tex. 187, 71 SW 814 (where a rul- 
ing by the court of civil appeals, 30 
Tex. Civ. A. 404, 71 SW 812, that the 
fall must be of some material part 
of the building, but that the distinc- 
tive character of the structure need 
not be destroyed, was affirmed as to 
the first proposition only). 

6. Moodey v. Connecticut F. Ins. 
Coe WiGOMCaAl 630 LT Ee E38) Moun 
tainwa. sConnecticut yh. sins Cosmas 
Cal. 760, 112 P 546, 1389 AmSR 214. 


16) Cal yarns 325" 


217; Gates v. Madison County Mut. 


Ins., Co., 5 N.. Y: 469,55 AmD 360; 
Miller vy. Western Farmers’ Mut, 
IncuR@o la Elancvarc OSs lc Ohne Tees 


(Reprint) 105; Perry County Ins. Co. 
v. Stewart, 19 Pa. 45. 

12. Young v. Washington County 
INS OOnm Lar oBar by mGNae a) 


13. U. S.—Rife v. Lumber Under- 
writers, 204 Fed. 32, 122 CCA 346 
[rev on other grounds 237 U. S. 605, 
35) SCtl 717, 59 ula veda Ll4 00 Peoria: 
Sugar Refining Co. v. People’s F. Ins. 
Co., 24 Fed. 773. 

Colo.—Merchants’ Ins. Co. v. New 
Mexico Lumber Co., 10 Colo. A. 228, 
bLUP V1 4, 

Iowa.—McCoy v. Iowa State Ins. 
Co., 107 Iowa 80, 77 NW 529. 

Ky.—Davis v. Northwestern Mut. 
Ins. Co., 12 KyL 844; Northwestern 
Nat. Ins. Co. v. Davis, 10 KyL 818. 


Mich.—Michigan Shingle Co. v. 
London; ete!, F.*\Ins. “Co., 91) Mich. 
441, 51 NW 1111. 

N. Y¥.—Cole v. Germania F. Ins. 
Co., 99 N. Y. 36, 1 NE 38; Murdock 
v. Chenango County Mut. Ins. Co., 
2 N., Y. 2103; JRoberts v. Chenango 


County Mut. Ins. Co., 3 Hill 501. 
N. C.—Smith vy. National F. Ins, 
Co., 175 No CG. 34, 195° SH 562: 


Okl.—Liverpool, etc., Ins. Co. v. 


T. M. Richardson Lumber Co., 11 
OKI. 585, 579, 69 5P"938.. 936. 
Pa.—Yentzer v. FEarmers’ Mut. 


Ins, Co., 200 Pa. 325,.49 A 76%: Potts-= 
Villew Mute. sins Com vy. aeloran, 8 
Pa. 438. 

Tex—Hartford F. Ins. Co. v. Post, 
25 Tex. Civ. A. 428, 62 SW 140. 

Wis.—Straker v. Phenix Ins. Co., 
101 Wis. 413, 77 NW 752. 

[a] Clear space clause.—(1) <A 
provision in a policy that a certain 
clear Space shall be kept about the 


property insured is a promissory 


suring lumber in piles, requiring one 
hundred feet clear space between the 
lumber and any wood-working and 
manufacturing establishment, was 
breached by the maintenance of an 
oilhouse, barn, and elevated drive- 
way in the one hundred foot space 
between the lumber and _plaintiff’s 
mill. Rife vy. Lumber Underwriters, 
204 Bed. 32, 122 CCA 346 [rev ‘on 
other grounds 237 U. S. 605, 35 SCt 
717, 59 L. ed. 1140]. (3) In deter- 
mining the distance between a mill 
and insured property, to show a vid- 
lation of the clause requiring a clear 
Space of one hundred feet around the 
property, insurer may measure from 
a shed attached to the mill. Mer- 
chants’ Ins. Co. v. New Mexico Lum- 
ber Cot 10" Colo. VAR 22325 oP 174. 
(4) A provision that lumber should 
be located a clear space of two hun- 
dred .feet from any ‘“wood-working 
establishment” might exclude a saw- 
mill, as it is usually applied to 
plants with more complicated ma- 
chinery. Smith vy. National F. Ins. 
Cow 175, INET Ca sia 195) (Sik) SiGe Cop) 
The fact that lumber insured was 
within two hundred feet of a saw- 
mill, contrary to a condition of the 
policy, did not relieve insurer from 
liability, where sawmill was not then 
in operation and fire did not orig- 
inate in or about it. Smith v. Na- 
tional F. Ins. Co., supra. 

14. Liverpool, ete, Ins. Co. v. T. 
M. Richardson Lumber Co., 11 Ok. 
5S5n) COME PISS. 

15. Hartford oh. inss!' Coty.) Post: 
25 Tex. Civ. A. 428, 62 SW 140. See 
generally supra § 238. 

16. Peoria Sugar Refining Co. v. 
People’s Fire Ins. Co., 24 Fed. 773; 
Peoria Sugar Refining Co. v. People’s 
Hire Ins. Co:; 52 Conn! 581. 

17. Commercial Ins. Co. v. Mehl- 
man, 48 Ill. 313, 95 AmD 548. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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creased applies only to the insured premises or to 
property under the control of insured.18 So the 
erection of new buildings on adjacent premises by 
persons other than insured will not ordinarily avoid 
the policy.1? But if it is stated in the policy that 
it is to be void if the hazard is increased by any 
means within the knowledge of insured, and that 
the statements with reference to exposures consti- 
tute a continuing warranty, it is held that the pol- 
icy is vitiated by the subsequent erection, known to 
insured, of a building over which he has no con- 
trol.2° Such a provision is reasonable.24_ A provi- 
sion in the policy for notice to insurer of any 
change in the use of neighboring premises by the 
erection of buildings applies to a renewal policy 
which provides that it is issued on the original rep- 
resentations,?? and oral notice is sufficient in the 
absence of a requirement that it be in writing.?* 
Where a clause forbade the increase of risk by the 
erection of a ‘‘contiguous’’ building, it was held 
not to be broken by the construction of one at a 
distance of twenty-five feet.** 

[§ 249] e. Change in Use or Occupancy—(1) 
In General. A statement of the present use or oc- 
cupaney of the insured property does not amount 
to an implied promissory warranty that insured will 
not change the nature of the use or occupancy dur- 
ing the life of the policy,?® although in some of the 
earlier cases it was held that a total change in the 


18. Des Moines State Ins. Co. v. 
Taylor, 14 Colo. 499, 24.P 333, 20 


Fire, etc., 
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Ins. Co. v. Kimberly, 34 
Mad. 224, 6 AmR 325. 
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character of the premises trom that described, 
amounting to an unconscionable change in the risk, 
avoided the policy.2® But it has been held that a 
statement in the policy that the premises are ‘‘to 
be used’’ for a certain purpose constitutes a prom- 
Issory warranty that they will be so used during 
the life of the policy ;?7 although a contrary ruling 
has been made where the statement as to future 
occupancy was modified by other provisions.2’ So 
it has been held by some authorities that a state- 
ment that the premises are insured.‘‘while oceu- 
pied’’ in a certain manner is a promissory warranty 
that they will continue to be so oceupied,?® while 
other authorities have held that such statement is 
not a warranty but it merely descriptive and re- 
strictive of the subject matter of the risk.2° So 
long as no condition relative to the risk is broken 
the owner of an insured building may allow it to be 
occupied by anyone he pleases,?! and when the pol- 
ley contains no express prohibition of a change in 
the use, the fact that at the time of the loss the 
building was used for a different purpose than that 
mentioned does not avoid the policy.*? But where 
the policy contains an absolute prohibition of cer- 
tain uses or provides that it shall become void by 
any change in the use or occupancy of the property, 


-or by a change which will increase the risk or con- 


stitute a more hazardous use,?? this amounts to .a 


phrase “and is privileged as such” it 
was held that the clause was not a 


AmSR 281 (where the keeping of ex- 
plosives in no way contributed to the 
loss). 

19. German Ins. Co. v. Wright, 6 
Kan. A. 611, 49 P 704; Lebanon Mut. 
Ins. Co. y. Losch, 109 Pa. 100. 

20. Williams.v. People’s F. Ins. 
57 N. Y. 274; Lebanon Mut. F. 
Ins. Co. v. Hankinson, 2 Pa. Cas. 
141, 3 A672; Straker v. Phenix Ins. 
Co., 101 Wis. 413, 77 NW 752. 

21. Shepherd v. Union Mut. F. Ins. 
388°N. Hi 232. 

Liddle v. Market F. Ins. Co., 
29 N. Y. 184. 

Liddle v. Market F. Ins. Co., 
184 ofaffi 16 IN. -Y.- (Super. 


Olson v. St. Paul F. & M. Ins. 
. 35 Minn, 482, 4338, 29 NW 125, 
59 AmR 333. 

“The term [contiguous] must be 
given its proper definition and mean- 
ing, as commonly received and under- 
StOOGss as We cannot hold that a 
building twenty-five or any particu- 
jar number of feet from a detached 
dwelling is contiguous to it.” Olson 
vy. St. Paul F. & M. Ins. Co., supra. 

25. U. S.—Catlin v. Springfield F. 
Ins. Co., 5 F. Cas. No. 2,522, 1 Sumn. 
434. 

Colo.—State Ins. Co. v. Taylor, 14 
Colo. 499, 24 P 3338, 20 AmSR 281; 
Hartford F. Ins. Co. v. Smith, 3 Colo. 
422. 

Conn.—Billings v. Tolland County 
Mut. F. Ins. Co., 20 Conn, 139, 50 
AmD 277. But see Wood v. Hartford 
Fo Ins: Co:, 13 Conn: 533, 35. AmD 
92 (any statement or description on 
the face of the policy relating to 
the risk is an express warranty). 

Tll.— Burlington Ins. Co. v. Brock- 
way, 138 Ill. 644, 28 NE 799. 

Ind.—Evans v. Queen Ins. Co., 5 
Ind. A. 198, 31 NE 843. 

Jowa.—Harris v. Phoenix Ins. Co., 
85 Iowa 238, 52 NW 128. 

Kan.—German Ins. Co. v. Russell, 
65 Kan. 373, 69 P 345, 58 LRA 234. 

Ky.—Imperial F. Ins. Co. v. Kier- 
nan, 83 Ky. 468; German Ins. Co. v. 
Hart, 16 KyL 344; Imperial F. Ins. 
Co. v. Kiernan, 7 KyL 542. 


Me.—Joyce v. Maine Ins. Co., 45 
Me. 168, 71 AmD 536. 
Md.—Planters’ Mut. Ins. Co. v. 


Rowland, 66 Md. 236, 7 A 257; U.S. 


Mass.—Blood v. Howard F, Ins.|warranty of the assured that it 
Co., 12 Cush. 472. ; should be, at all times during the 
N. Y.—Smith v. Mechanics’, etc., | risk, occupied as a tavern, but a li- 
F. Ins. Co., 32 N. Y. 399; Gates v.|cense or privilege granted by the 
Madison County Mut. Ins. Co. 5|company that it might be so occu- 


INK Yo. 4693255. Ame, 360: Driscollyv. 
German-American Ins. Co., 74 Hun 
153, 26 NYS 646; Whitney v. Black 
River Ins. Co., 9 Hun 87 [aff 76 N. Y. 
117, 28 AmR 116]; Wall v. Howard 
Ins. Co., 14 Barb. 388. 

Pa.—Heffron v. Kittanning. Ins. 
Co.; 182° Pa. 580,.20 A. 698;,°Frisbie 
v. Fayette Mut. Ins. Co., 27 Pa. 325; 


Exchange Mut. F. Ins. Co. v. Con- 
solidated Mut. F. Ins. Co., 46 Pa. 
Super. 601. : 

Tex.—Southern Nat. Ins. Co. v 


Cobb, (Civ. A.) 180 SW 155; Hast 
Texas FEF. Ins. Co., v.. Kempner, 12 
Tex.- Civ. A.. 533, 34 SW _ 3938. 

Wash.—Silver v. London Assur. 
Corp., 61 Wash. 593, 112 P 666. 

W. Va.—Bryan v. Peabody 
Co., 8 W. Va. 605. 

See Home Ins. Co. v. North Little 
Rock Ice, ete, Co., 86 Ark. 538, 111 
SW 994, 23 LRANS 1201 (holding 
that the words “occupied as an ice 
factory” did not require the insured 
to operate an ice factory but were 
capable of meaning that the build- 
ing had been used and operated as 
such factory at one time). 

See also supra § 236. 

[a]. Illustration.—The words ‘‘oc- 
cupied as a saloon” are words of de- 
scription only and do not mean that 
the building insured shall be at all 
times conducted as a saloon. Silver 
vy. London Assur. Corp., 61 Wash. 593, 
112 P 666. 

26. Washington, Mut. Ins. Co. v. 
Merchants’, ete., Mut. Ins. Co., 5 Oh. 
St. 450; Elstner v. Cincinnati Equit- 
able ins. Co. IDisn.- 4115 a2" Oh. Dee. 
(Reprint) 703. 


Ins. 


27. Sun Mut. Ins. Co. v. Texar- 
kana Fdy., etc. Co. 4 Tex. A. Civ. 
Cass-§ 31, 15 SW 34, 3) Dex. A. Civ. 


ORES §. S05 

28. -Catlin v. Springfield F. Ins. 
Co.) Ses Cais. (No. 2;522)/ J Sumn.) 434. 

{a] Provision construed. — A 
policy described the premises as ‘at 
present occupied by one R as a dwell- 
ing house, but to be occupied here- 
after as a tavern, and is privileged 
as such.” Upon the strength of the 


pied. Catlin v. Springfield F. Ins. 
Co., 5 F. Cas. No. 2,522, 1 Sumn. 434, 

29. Washington F. Ins. Co. v. 
Cobb, (Tex. Civ. A.),163 SW 608. But 
see Southern Nat. Ins. Co. v. Cobb, 
(Tex. Civ. A.) 180 SW 155 (holding 
that such statement is not a promis- 


“sory warranty where a ten day va- 


cancy clause and other provisions in- 
dicate that it was contemplated that 
a change in occupancy, except to a 
more hazardous one, was permitted). 

30. Ross v. Scottish Union, etce., 
a Co., 58 Can. S. C. 169, 46 DomLR 


31. Lyon v. Commercial Ins. Co., 2 
Rob. (La.) 266; Gates v. Madison 
County Mut. Ins. Co., 5 N. Y. 469, 55 
AmD 360; Cumberland Valley Mut. 
Protection Co. v. Douglas, 58 Pa. 419, 
98 AmD 298. 

{a] A change of tenants will not 
avoid the policy if nothing is said 
therein on the subject. Gates v. Mad- 
ison’ County. Mut. sins, '@6.. 75 GN, Ye 
469, 55 AmD 360; Cumberland Valley 
Mut. Protection Co. v. Douglas, 58 
Pa. 419, 98 AmD 298. 

82. Martin v. Capital Ins. Co., 85 
Towa 643, 52 NW 534; Planters’ Ins. 
Co. v. Sorrels, 1: Baxt. (Tenn.) 352, 
25 AmR 780; Pim v. Reid, 6 M. & G. 
1, 46 ECL 1, 134 Reprint 784. See 
Mississippi Home Ins. Co. v. Stevens, 
93 Miss. 489, 46 S 245 (policy on 
schoolhouse not vitiated because a 
trustee who had charge of the school- 
house stored baled hay therein, or be- 
cause raftsmen occupied the school- 
house at night, neither of which was 
shown to have had any relation to 
the fire). 

33. U. S.—Royal Exch. Assur, v. 
Thrower, 246 Fed. 768, 159 CCA 70; 
Connecticut F. Ins. Co, v. Buchanan, 
ae Fed. 877, 73 CCA 111, 4 LRANS 
758. 

Ark.—Planters’ F. Ins. Co. v. Steele, 
119 Ark 597, 178 SW 910, AnnCas 
1917B 667; Planters’ Mut. Ins. Assoc. 
v. Dewberry, 69 Ark. 295, 62 SW 1047, 
86 AmSR 195. 

Cal.—Slinkard v. Manchester F, 
Assur. Co,; 122 Cal., 595,55. RP 417. 
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promissory or continuing warranty, a breach of | which will avoid the policy whether it contributed 


Conn.—Wood vy. Hartford F. Ins. 
Co., 13 Conn. 533, 35 AmD 92. 

Jll.—Aurora F. Ins. Co, v. Eddy, 
55 Ill. 213; Marmon Chicago Ove Vis 
Heath, 205 Ill. A. 605. 

Ind.—4#tna Ins. Co. v. Norman, 12 
Ind. A. 652, 40 NE 1116; Germania F. 
Ins. Co. v. Deckard, 3 Ind. A. 361, 28 
NE 868. 

Iowa.—Cone v. Century F. Ins. Co., 
139 Iowa 205, 117 NW 307; Elliott v. 
Farmers’ Ins. Co., 114 Iowa 1538, 86 
NW 224. 

Kan.—Graff.v. National Liberty 


Ins. Co., 107 Kan. 648, 193 P 356. 
Md.—U. S: Fire, ‘ete.,. Ins; Co,. v. 
Kimberly, 34 Md, 224, 6 AmR 325; 


Howell v. Baltimore Equitable Soc., 
16 Md. 377. 

Mass.—Elder vy. Federal Ins. Co., 
213 Mass. 389, 100 NE 655; Campbell 
vy. Charter Oak F. & M. Ins..Co., 7 
Allen 45 note. 

Miss.—Western Assur. Co. v. Mc- 
Pike, 62 Miss. 740. 

Mo.—Pabst Brewing Co. v. Union 
Ins. Co., 63 Mo. A. 663. 


N. J.—Dougherty v. Greenwich 
Ins. Co., 64 N. J. L. 716, 42 A 485, 
46 A 1099; Robinson v. Mercer 


County Mut. F. Ins. Co., 27 N. J. L. 


134. 

N. Y.—Appleby v. Astor F. Ins. 
Co., 54 N: Y. 253; Mead v. Northwes- 
tern TNS wOOn eh ING ve OSs Wall “we 
Howard Ins. Co., 14 Barb. "383. See 
Hupfel v. Boston F. Ins. Co., 55 Misc. 
125,.104 NYS 659 (provision requir- 
ing notice of change). 

Oh.—Harris v. Columbian Mut. 
Ins. Co., 4 Oh.. St, 285. 

, Okl.—Orient Ins. Co. v. Van Zandt- 
Bruce Drug Co., 151 P 323. 

Pa.—Krug v. German F. Ins. Co., 
147 Ra: 272° 23 A 572, 30 AmSR 729. 

Ss. D.—Minnehaha County School 
Dist. No. 116 v. German Ins. Co., 7 
S. D. 458, 64 NW 527. 

Tenn.—Herman v. Katz, 101 Tenn. 
118, 47 SW 86, 41 LRA 700. - 

Tex.—Sun Mut. Ins. Co. v. Tex- 
arkana Fay., etc., Co., 4 Tex. A. Civ. 
Cas. § 31,15 SW 34. ‘ 

Utah.—Progress Spinning, etc., 
Mills Co. v. Southern Nat. Ins. Co., 
42 Utah 263, 130 P 638, 45 LRANS 122. 

Can.—Anglo-American F. Ins. Co. 
v. Morton, 46 Can. S. C. 653; Sov- 
ereign F. Ins. Co. v. Moir, 14 Can. 
S. C. 612, 7 CanLTOcoNotes 129 [al- 
lowing app 18 N. S. 502, 6 CanLTOce 
Notes 541]. 

Ont.—Howes v. Dominion F. & M. 
Ins. Co., 8 Ont. A. 644; Howes v. Do- 
minion F. & M. Ins. Co., 2 Ont. 89; 
Johnston vy. Canada Farmers’ Mut. F. 
msi Co:/i28 UC OUP Teil Hervey: 
Vaperescott. Mut. EF. vins) Co.,.11 “U. 
Cc. C. P. 394; Ottawa, etc., Forwarding 
Co. v. Liverpool, ete., Ins. Co., 28 U. 
CHOEB OLS: 

Que.—Pacaud vy. Monarch Ins. Co., 
1 LCJur 284. 

[a] Statutes frequently require 
such provisions to appear in the con- 
tract in a certain manner, Campbell 
v. Charter Oak F. & M. Ins. Co., 7 
Allen. (Mass.) 45 note (where a 
memorandum of hazards referred to 
in the body of the policy was deemed 


to be a part of the body of the 
policy). 4 
[b] Changes constituting breach. 


—(1) Renting premises 
private dwelling. Planters’ F. Ins. 
Co. v. Steele, 119 Ark, 597, 178 SW 
910, AnnCas1917 B 667. (2) Change 
of sleeping apartments into a house 
of assignation and prostitution. In- 
diana Ins. Co. v. Brehm, 88 Ind. 578. 
(3) Use of a building for a restaur- 
ant within a permissive clause that 
“the building may be used for any 
mercantile purpose.” Garretson v. 
Merchants’, etc., Ins. Co., 81 Iowa 
127, 45 NW 1047. (4) Keeping of 
confectionery in glass jars on a shelf 
in a barber shop, when the confec- 
tionery business was specified as 
hazardous. Wetherell v. City’ BAlns. 


insured as 


arch Ins? Co:, 


Co., 16 Gray (Mass.) 276. (5) Car- 
rying into a loft a sailmaker’s stock 
and tools for the extrahazardous 
business of sailmaking. Wetherell 
v. City F. Ins, Co., supra. (6) Use 
for band rehearsals and sleeping of 
a building insured as ‘occupied for 
store and dwelling purposes and Sa- 
loon.’ Pabst Brewing Co. v. Union 
Ins. Co.,. 63,Mo. A. 663. (7)? Use of 
an insured flour mill as a cooper 
shop. Harris vy. Columbiana Mut. 
Ins. Co. 4 Oh. St. 285. (8) Placing 
unslaked lime in the basement of a 
ehurch. Minnehaha County School 
Dist. No. 116 v. German Ins. Co., 7 
S. D. 458, 64 NW 527. (9) Conver- 
sion of a steam bending factory into 
a door and sash factory. Howes v. 
Dominion F. & M. Ins. Co., 8 Ont. A. 
644. (10) Change from a store to 
a printing cffice. Hervey v. Mutual 
dO HeR Ei Oro Like Wiga Omni Ory Teg sie e(Glab), 
Insurance on a certain kind of ware 
is not insurance on articles in pro- 
cess. of manufacture. Appleby v. 
Astorth.inss Col, 540 NAcY= 253. 4) C12) 
A “livery stable” is not a “tavern 
barn.” Hobby v. Dana, 17 Barb. (N. 
Y.) 111. (13) A foundry or machine 
shop is put to a different use by the 
storage of wagons, hay, and shingles. 
Sun Mut. Ins. Co. v. Texarkana Fidy., 
ete..Co.) 4. Dex, A.})Civ.;,Cas,,) § -31, 
15 SW 34. 

{c] Changes not constituting 
breach.—(1) Mere change in name 
and management of a club. Cronen- 
wett v. Iowa Underwriters, etc., Ins. 
Co.,’ (Cal. Al)= 186° Pi sa4, 41(2) The 
fitting up of a paper mill with appli- 
ances run by the same gearing to 
grind grain is not within the prohi- 
bition of a change of use. Wood v. 
Hartford_E. Ins) Cos 13) Conn: 533), 
385 AmD 92. (8) Nor is mere fact 
that the office is moved from one 
room to another. Pacaud v.- Mon- 
1 LCJur 284. (4) An 
auction sale of insured’s stock after 
execution is not a violation of a war- 
ranty that the premises would be 
used as a “store occupied by the in- 


sured.” Rice v. Tower, 1 Gray 
(Mass.) 426. (5) Weeping a bar- 
room for the purpose of retailing 


liquors. to boarders does not consti- 
tute the keeper a tavern keeper. 
Rafferty v. New Brunswick F. Ins. 


Co.,.18'N. J. L, 480,. 38 AmD 525. 
(6) A policy prohibiting “house 
building or repairing’ refers’ to 


carrying on such trade in or about 
the insured building and does not 
apply to repairs made on the builda- 
ing itself. Grant v. Howard Ins. Co., 
5 Hill (N. Y.) 10. (7) The building 
of a fire to clean up the premises 
from a prior and different use is not 
a violation of a clause providing that 
the building shall be used for stor- 
age only. Krug v. German F. Ins. 
Co.,; £47 Pa. 272128 vA 5 12. 304 Ams 
729, (8) The use of a part of a 
building to make brooms does not 
convert the building into a broom 
factory. Fire Assoc vy. Gilmer, 3 
Walk. (Pa.) 234. (9) A provision 
avoiding the policy if the premises 
shall be used so as to increase the 


risk is not violated as a matter 
of law by insured leaving the 
rremises closed during ordinary 


business hours and being absent dur- 
ing twenty-six days prior to the fire 
and engaging with his clerk in busi- 
ness at another place several miles 
distant. O’Brien v. Commercial F. 
Ins. Co., 38° N. ‘Yi Super. 517 [rev 
on other grouncs 63 N. Y. 108]. 

Change of use of dwelling.— 
use of a dwelling as a retail 
store, ‘although occupied 
without authority by one who paid 
no rent, is a violation of a warranty 
that the building shall be used:as a 
residence. Western Assur, Co. v. 
McPike, 62 Miss. 740. (2) Changing 
dwelling into hotel materially in- 
creases the risk. Guerin v. Man- 


liquor 


chester F. Assur. Co., 29 Can.'S. C. 
139. (3) A dwelling house may be 
used as a boarding house. Rafferty 
v. New’ Brunswick F, Ins. Co., 18 
N. J. L. 480, 38 AmD 525. (4) A 
policy covering the property “only 
while occupied as a dwelling house” 
is not vitiated by the fact that the 
building is also used as an ice cream 
parlor in a meager way. Graff v. 
National Liberty Ins. Co., 107 Kan. 
648, 193 P 356. 

[eo] Use of single room.—(1) The 
use of a single room of a silk factory 
to weave a few pieces of stuff from 
wool, linen, and cotton does not com- 
stitute such premises a woolen mill. 
Vogel v. People’s Mut, F. Ins. Co., 
9 Gray (Mass.) 23. (2) But the use 
of a single room of a dwelling for 
a tinshop was held to be an appro- 
priation for an unauthorized pur- 
pose. Manufacturers’, etc., Ins. Co. 
v. Kunkle, 6 WkKlyNC (Pa.) 234. (3) 
The renting of a room on the second 
floor for a political club room is not 
prohibited in a building described in 
the application as occupied ‘‘second 
story ... Storage, Cigar Manufac- 
tory and Manufacture of Tinware.” 
Miller v. Oswego, etc., Ins. Co., 18 
Hun (N. Y.) 525. (4) An occasional 
day’s work by a carpenter in a single 
room in a dwelling is not a change 
of use within the- provisions of a 
policy prohibiting a more hazardous 
use of the premises and specifying 
carpentry as a hazardous’ trade. 
Westchester F. Ins. Co. v. Foster, 90 
Ill. 121; Merchants’ Ins. Co. v. Frick, 
5 Oh. Dec. (Reprint) 47, 2 AmLRec’ 
336; Peck v. Phoenix Mut. Ins. Co., 
45-0. €.°Q. tB: 620, 

{f] The mere taking of posses- 
sion of a stock of goods by a levy 
is not fatal to a policy providing 
against a change of occupany with 
increase of hazard. Herman vy. Katz, 
nee Tenn. 118, 47 SW 86, 41 LRA 

{g] Occupancy by tenants.—(1) 
Change from constructive occupancy 
of insured owner to possession by 
lessee not change of occupany with 
increase of hazard. Royal Exch. 
Assur. v. Thrower, 240 Fed. 1024 
(holding further that the fact that 
companies charge more for a cer- 
tain character of occupancy is not 
conclusive as to inerease of hazard). 
Terminal Ice, etc., Co. v. American 
F, Ins. Co., (Mo. A.) 187 SW 564. (2) 
A mere change in tenants is not a 
prohibited change of occupation. 
Hobson v. Wellington Dist. Mut. F. 
Insi'Co., 6 Ul (CQ: Bi 636. - (8)aeOe- 
cupation by one tenant is within a 
policy providing that it shall become 
void if the premises are occupied by 
“tenants.” Elliott v. Farmers’ Ins. 
Co., 114 Iowa 153, 86 NW 224. 

[h] More hazardous business or 
use.—(1) Lighting a building with - 
gasoline is not devoting the same to 
a “more hazardous business,’ and 
unless the use of gasoline be pro- 
hibited does not avoid the policy. 
Chester County Mut. F. Ins. Co. v. 
Coatesville Shoe Factory, 80 Pa.. 407. 
(2) The use of a woolen mill ex- 
clusively for the manufacture of 
cotton bats, which are as_ inflam- 
mable as gunpowder, is a more haz- 
ardous use. Progress Spinning, etc., 
Mills Co. v. Southern Nat. Ins. Co., 
42 Utah 263, 130 P 63, 45 LRANS 122. 
(3) Where the premises are insured 
as a dwelling and a change of usa to 
that of a vinegar fattory is assented 
to by the insurer, the fact that sub- 
sequently the use was again changed 
to that of a tavern will not avoid the 
policy, even though no- consent 
thereto was given when it appears 
that use for the last mentioned pur- 
pose was no more hazardous than 
for the purpose assented to. Camp- 
bell vy. Liverpool, etc., . 
13 LCJur 309. (4) Where a building 
is insured as a sawmill, the risk is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the loss or not. And a policy may be forfeited 
by a change in use under a general provision that 
an increase of the risk shall vitiate the policy.2> A 
provision that change of occupants without increase 
of hazard shall not affect the policy ** has been 
held to apply to personal property covered by the 
policy.*7 If the condition against change of use or 
occupancy is not made dependent upon an increase 
of risk a breach of the condition will avoid the 
policy, although the risk is not thereby increased.38 
A mere temporary or incidental use in a manner 
prohibited by the policy will not avoid the policy ;?9 
especially where such use did not contribute to the 
loss nor materially increase the risk.4¢ Where a 
policy provides that it shall be void if the hazard 
is increased, and certain designated uses are de- 
nominated extrahazardous and prohibited, it is not 
proper to show that the uses so designated are not 


in fact more hazardous, since they have been finally’ 


agreed upon as falling within such a classifica- 
tion.44 Such provision. being a warranty,‘? the use 
for a purpose considered more hazardous according 
to the policy vitiates the insurance,*? although the 
risk is not increased.44 A prohibition of a change 


in use relates to a new and different use, and - 


the continuance of an existing use is not within 
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the prohibition, although such use was not known 
to insurer at the time the policy was issued.4® So 
when risks are classified and more hazardous risks 
are prohibited, a change from one use to another 
within the class to which the original risk belongs 
will not affect the policy.*® If a policy specifies 
the uses to which the premises are or may be ap- 
plied, a mere increase of risk, so long as the prem- 
ises are being put to a use contemplated and coy- 
ered by the policy, unless prohibited in specific 
terms, will not avoid the insurance,*” and the same 
rule applies to a policy not limiting the use of the 
property, although stipulating against increase of 
risk.4® 

If permission is given by insurer to put the prem- 
ises to a prohibited use for a limited time upon 
payment of additional premiums, it is not neces- 
sary that the insurer notify the insured that the 
permission has expired when the period has 
elapsed.*® 

Knowledge of insured and liability for acts of 
others.’ It is immaterial that an unauthorized 
use is carried on by a tenant without knowledge 
or consent of insured, where the policy prescribes 
a forfeiture for any unauthorized more hazardous 
use.o!. But a policy which provides that it shall be 


not enhanced because it confines it- 
self to sawing shingle instead of 
planks as formerly. Tessier v. Cie. 
D’Assur, Mut. de Rimouski, 19 Rev 
Leg (Que.) 145. (5) In determining 
whether the hazard has been _ in- 
creased, comparison is to be made 
with the use set forth in the appli- 
cation and policy and not with a use 
prior to tke execution thereof. State 
Mut:! E.: Ins. Co. ‘v.. Arthur, °30' Pa. 


315. y 

[i], Making repairs is not an oc- 
cupying of the premises within a 
condition that the policy shall be 
void if the premises shall be “oc- 
cupied” in a way to make the risk 
imore hazardous. Townsend  v. 
Northwestern Ins. Co., 18 N. Y. 168. 

{j] Construction of statutes.— 
(1) Ga. Civ. Code (1910) § 2482, pro- 
viding that any change in property 
or use to which it is applied without 
the consent of insurer whereby the 
risk is increased invalidates the 
policy, leaves within discretion of 
insurer the matter of effect of in- 
crease of hazard. Royal Exch. 
Assur. v. Thrower, 246 Fed. 768, 159 
CCA 70 [aff 240 Fed. 1024, 811]. (2) 
A statute providing that a change 
shall not affect the contract unless it 
increase the risk does not apply to 
policies which, in terms, restrict the 
use to certain definite purposes. 
Slinkard v. Manchester F, Assur. Co., 
122A Gal. woo gno Si aes Ahi. 

34. U. S.—Royal Exch. Assur. v. 
Thrower, 246 Fed. 768, 159 CCA 70 
[aff 240 Fed. 1024, 811]. 

Iowa.—Martin vy. Capital Ins. Co., 
85 Iowa 643, 52 NW_ 534. 

Md.—Howell v. Baltimore Equit- 
able Soc., 16 Md. 377. 

Mass.—Lee v. Howard F. Ins. Co., 
3 Gray 583. 

N. Y.—Appleby v. Firemen’s Fund 
Ins. Co., 45 Barb. 454. 

Pa.—Manufacturers’, etc., 
vy. Kunkle, 6 WKlyNC 234. 

35. Anthony v. German American 
Ins. Co., 48 Mo. A. 65; Williams v. 
People’s', BF. Ins... Co.,; 5% INsi-Y.. 274; 
Hobby v. Dana, 17 Barb. (N. Y.) 
111; Exchange Mut. F. Ins. Co. v. 
Consolidated Mut. F. Ins. Co., 46 
Pa. Super. 601. . 

[a] Risk held not increased.— 
(1) Where policy insures a building 
occupied for general store purposes 
the risk is not increased by the use 
of the second floor as a lodge room. 
Exchange Mut. F. Ins. Co. v. Con- 
solidated_ Mut. F, Ins. Co., 46 Pa. 
Super. 601.. (2) Where a policy was 
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written on a grocery and dwelling, 
the risk was not increased because 
insured engaged in the broom mak- 
ing business in the basement of the 
building, operating a small hand ma- 
chine, making brooms to a very lim- 


ited extent. Anthony v. German 
American Ins. Co., 48 Mo. A. 65. 
36. Bowling v. Continental Ins. 


Co., (W. Va.) 103 SE 285. 

87. Walradt v. Phcenix Ins. Co., 
136 N. Y. 375, 32 NE 1063, 32 AmMSR 
752; Herman v. Katz, 101 Tenn. 118, 
47 SW 86, 41 LRA 700. 

38. Elliott v. Farmers’ Ins. Co., 
114 Iowa 153, 86 NW 224; Stout v. 
New Haven City F. Ins. Co., 12 Iowa 
371, 79 AmD 539. And see cases 
passim supra note 34. 

39. Ga.—Adair v. Southern Mut. 
Insi-Co., 107 .Ga., 297, 33,SH 78; 73 
AmSR 122, 45 LRA 204. 

Mass.—Loud vy, Citizens’ Mut. Ins. 
Co., 2 Gray 221. 

N. C.—Crowell v. Maryland Motor 
Car Ins. Co., 169 N. C. 35, 37, 85 SE 
37, AnnCas1917D 50 [cit Cyc]. 

Oh.—Merchants, ete., Mut. Ins, Co. 


vy. Washington Mut. Ins. Co. 1 
Handy 408, 12 Oh. Dec. (Reprint) 
90. 

Tex.—Commercial Union Assur. 


Co. v. Hill, (Civ. A.) 167 SW 1095. 

Wis.—Siemers .v. Meeme_ Mut. 
Home Protection Ins. Co., 143 Wis. 
114, 126 NW 669, 139 AmSR 1083; 
Kircher v. Milwaukee Mechanics’ 
Mut. Ins. Co., 74 Wis. 470, 48 NW 
ASH, Dy ukvAN luo. 

See generally supra § 243. 

[a] Dlustration.—A provision of 
an automobile fire policy that the 
machine shall not be used to carry 
passengers for compensation only 
prohibits the use of the machine con- 
tinuously for carrying pasengers as 
a business. Crowell v. Maryland 
Motor Car Ins. Co., 169 N. C. 35, 85 
SE 37, AnnCas1917D 50; Commer- 
cial Union Assur. Co. v. Hill, (Tex. 
Civic As) 1i67%) SIW,.,1095. 

Suspension and revival of policy 
see infra this section text and notes 
56-59, 

40. Kircher v. Milwaukee Me- 
chanics’ Mut. Ins. Co., 74 Wis. 470, 
43 NW 487, 5 LRA 779; Naughter v. 
Ottawa Agricultural Ins. Co., 43 U. 
COs: ofh2i 

41. Lee v. Howard F. Ins. Co., 3 
Gray (Mass.) 583. 

42. See cases infra note 43. 

43. Rathbone v. City F. Ins. Co., 
381 Conn. 193; Gasner y. Metropolitan 
Ins. Co., 18 Minn. 483; Robinson v. 


Mercer County Mut. F. Ins. Co., 27 


N. J. L. 1384; Reynolds v. Commerce 
BS nso 47 NLS, O97. 
[a] Construction of terms “haz- 


ardous,” “specially hazardous,” and 
“extra hazardous.’—Rathbone vy. City 
F. Ins. Co., 31 Conn, 1938, 195; Reyn- 
olds v. Commerce F. Ins. Co., 47 N. 
Y. 597; Pindar v. Continental Ins. 
Co., 38 N. Y. 364, 97 AmD 795. 

44. Gasner v. Metropolitan Ins. 
Co., 13 Minn. 483; Matthews v. Queen 
City Ins. Co., 2 Cine. Super. 109. 

45. Whitney v. Black River Ins. 
COuGIAING War al eS. Ain Eee TeiGs 

46. Brink v. Merchants’, etc., Ins. 
Co., 49 Vt. 442. 

47. Conn.—Lounsbury v. Protec- 
eos Ins,, ‘Co.,;*'8 Conn. "459, *21 AmD 

Md.—Schaeffer v. Farmers’ Mut. F. 
Insh, Co. o0p Nid. DOS Lod CACO Tama 
AmSR 361. 

Mo.—Sims v. State Ins. Co. 47 
Mo. 54, 4 AmR 811, 

N. Y.—Smith v. Mechanics’, etc., 
F. Ins. Co., 32 N. Y. 399; Gates v. 
Madison County Mut. Ins, Co., 5 N. 
Y.. 469, 55 AmD 360; New York v. 
Hamilton F. Ins. Co., 23 N. Y. Super. 
537 [aff 39 N. Y. 45, 100 AmD 400, 6 
Transcr. A. 244]; New York v. Ex- 
change” EH. Ins: -Co.,: 22) N,’ Y¥. ‘Super. 
424 [aff 3 Abb. Dec. 261, 3 Keyes 
108) 3 Transcr. A. 206, 34 HowPr 
Gat rails he Assoc, v. Gilmer, 3 Walk. 

Va.—Virginia F. & M. Ins. Co. v. 
Thomas, 90 Va. 658, 19 SE 454. 

48. Hartford F. Ins. Co. v. Che- 
Navilt; woe ky. Lo, 126 Swe 1098s 
Siemers v. Meeme Mut. Home Pro- 
tection Ins. Co., 148 Wis. 114, 126 
NW 669, 139 AmSR 10838. : 

[a] TIllustration.—Where a policy 
insures a farm barn without limita- 
tions on its use, the company can- 
not defeat recovery for loss by as- 
serting that the storing of tobacco 
therein was an increased hazard un- 
der a stipulation making the policy 
void if the risk was made more haz- 
ardous, since the storing of tobacco 
was one of the uses for which barns 
are ordinarily used. Hartford F. 


Ins. Co. v. Chenault, 137 Ky. 753, 
126 SW 1098. 
49. Fire Assoc v. Gilmer, 3 


Walk. (Pa.) 234. 


50. See generally supra §§ 2388, 
239. 
* 51. Wood y. Hartford F. Ins. Co., 


13 Conn. 533, 35 AmD 92; Howell v. 
Baltimore Equitable Soc., 16 Md. 377; 
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void if the hazard is inereased by any means with- 
in the control or knowledge of insured cannot be 
forfeited because the hazard was increased by a 
tenant without the knowledge or consent of in- 
sured.°2. An agreement to give notice of any change 
in the use of the insured or neighboring premises 
whereby the risk is increased has been held not 
to be a warranty, but is satisfied by the exercise of 
reasonable diligence to ascertain the existence of 
such use;°? and in some jurisdictions it is held that 
insured must not only know of such change of use 
but must also know that the risk will be thereby 
increased.>* 

Suspension and revival of policy.°> Where a 
policy provides that it shall cease so long as the 
premises are used or occupied in violation of the 
conditions, the policy is revived if a prior improper 
use or occupancy has been terminated and the orig- 
inal condition restored.°® But where the provision 
is that the policy shall become void or be forfeited 
by a violation of the conditions as to use or occu- 
paney, the authorities are not in accord. In some 
jurisdictions it is held that under such provision 
the policy is not revived on termination of the pro- 
hibited use or occupancy,®* while others hold that 
the policy is merely suspended during the continu- 
ance of the prohibited use or occupancy, and again 
takes effect when the original condition of the risk 
is restored;°® and the latter rule applies where the 
statute gives warranties the effect of mere repre- 
sentations, unless the matter warranted is material 
to the risk.®® 

[§ 250] (2) Illegal Use.°° The violation of a 
provision in a policy that it shall be void if the 
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appropriation.°* 
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premises are put to an illegal use will prevent re- 
covery on the policy;®! and the same result follows 
a conversion of the property to an unlawful use 
under a policy providing that it shall be void if 
there is any change in the nature or character of 
the property.°2 But a mere illegal use will not 
avoid a policy prohibiting generally an increase 
of risk by any means under the control of insured,** 
since such illegal use does not as a matter of law 
inerease the risk.°* The lack of knowledge of in- 
sured, under a clause forbidding an illegal use, that 
illegal acts are done is wholly immaterial.£* But 
if the policy contains no express prohibition of ille- 
gal use, such use by a tenant without the knowledge 
or consent of insured will not avoid the policy.® 
When once a policy has become void by its terms, 
it is not revived by a termination of the illegal 
If the policy provides that no- 
tice shall be given to insurer of any illegal appro- 
priation of the premises an illegal use does not 
ipso facto avoid the policy.®® : 

[§ 251] (8) By Operation of Factory at Night. 
In the earlier forms of policy where no limit was 
fixed for operating an insured factory, and no ques- 
tions were asked by insurer, the fact of operating 
it overtime was not a ground of forfeiture,®? al- 
though a statement in the application that insured 
does not intend to run at night would amount to a 
promissory warranty.’° The standard fire policy, 
however, provides that it shall be void if the fac- 
tory is operated at night without permission. This 
clause is valid and enforceable;"! and it is imma- 
terial that similar establishments are operated at 
night and that insured could not profitably main- 


. 


Western Assur. Co. v. McPike, 62] Ins. Co. v. Johnson, 4 Kan. A. 7, 45| [quot Cyc]; Kyte v. Commercial 
Miss. 740. And see Wetherell v.| P 722; Kelly v. Worcester Mut, F.| Union Assur. Co., 149 Mass, 116, 21 
City F. Ins. Co., 16 Gray (Mass.)| Ins. Co., 97 Mass, 284; Campbell v.| NE 361, 3 LRA 508. But see Hinck- 
276 (policy issued to mortgagor out| Charter Oak FHF. M, Ins.° Co., ley v. Germania F. Ins, Co., 140 
of possession invalidated by acts of | Allen (Mass.) 213; Jones v. Fire-| Mass. 38, 1 NE 737, 54 AmR 445 


a lessee of the mortgagee in posses- 
sion). 

52. Royal Exch. Assur. y. Throw- 
er, 246 Fed. 768, 159 CCA 70 [aff 240 
‘Fed..1024, 811]; Mercantile Ins. Co. 
v. Union Stock Yards Co,,. 120. Ky. 
465, 87 SW 285, 27 KyL 852; London, 
etc., Trusts Co. v. Canadian F, Ins, 
Co,l6Onty Tae207 1d “OntwaRy Ws 
London, etce., Trust Co. v. Canada F. 
Ins (Co., 13 Ont. .).540, 48 OntWR 
Qisses ite, i AonCas 386, ; 

53. Wagegonick v. Westchester F. 
Ins. Go,,, 34) 111. 7A3) 629: Melipse Ins: 
Co. v. Schoemer, 2 Cine, Super. 474. 

54. McGonigle v. Susquehanna 
Nutone ss ine, 1 Cox: 168-n.ban 2) sa A 
868; McKee v. Susquehanna Mut, F. 
Ins. Co., 135 Ba..544, 19 A 1067; Rife 
Ve suepanom eiiut, “Ins. Co, ett oy ee 
530, 6 A 65, 2 AmSR 580. 

55. See generally supra § 240. 

56. Lounsbury y. Protection Ins. 
Co., 8 Conn. 459, 21 AmD 686; New 
' England F. & M. Ins, Co. v_ Wet- 
more, 32 Ill, 221; U.S. BF. & M. Ins. 
Co. v..Kimberly, 34 Md. 224, 6 AmR 
325; Gates v. Madison County Mut. 
ins ior, Og Ns Yen 469 u xb onal 360) 

57. Kyte v. Commercial Union 
Assur. Co., 149 Mass, 116, 21 NE 361, 
3 LRA 508. 

58. Mercantile Ins. Go. v. Union 
Stock Yards Co., 120 Ky. 465, 87 SW 
285, 27 KyL 852; Sumter Tobacco, 
Warehouse Co. v. Phoenix Assur. Co., 
76 S. C.76, 56 SE 654, 121 AmSR 
941, 10 LRANS 736, 11 AnnCas 780. 

59. Berryman v. Maryland Motor 


Car Ins: Co:, 199 (Mos. (A. V503)7 204 
SW 738. 
60. Tllegality of insurance on 


property used in unlawful business 
see supra § 63. 
61. Erb v. German, Ins. Co., -99 


Iowa 398, 68 NW 701; Concordia F. 


men’s Fund Ins. Co., 2 Daly 307 [aff 
DLN Neo 8 ile 

{a]. If explosives are kept con- 
trary to the terms of an ordinance 
regulating their use or storage, a 
provision of the policy against il- 
legal use will be upheld. Jones v. 
Fireman’s Fund Ins. Co., 51 N. Y. 
318 [aff 2 Daly 307]. 

{b] Facts held not to show illegal 
use.—The mere fact that a person, 
not a registered pharmacist, occupied 
the building with a drug store does 
not prove a breach of the policy, 
under a statute making it unlawful 
for any person not a registered 
pharmacist to “conduct” a drug store, 
it not appearing but that such per- 
son employed a qualified pharmacist 
to conduct the business. Erb v. 


German Ins. Co., 99 Iowa 3898, 68 
NW 701. 

623.1) Cedar” Rapids. .insiw (Co.7 wv. 
Shimp, 16 Ill. A. 248;-Indiana Ins. 
Co. v. Brehm, 88 Ind. 578. 


{a] Illustration.—The conversion 
of an ordinary sleeping apartment 
into a house of assignation and pros- 
titution avoids the _ policy. Indi- 
ana Ins. Co. y. Brehm, 88 Ind, 578. 

63. Behler v. German Mut. F. Ins. 
Co., 68 Ind. 347; Martin v. Capital 
Ins. Co., 85 Iowa 6438, 52 NW 534. 

64. See cases supra note 63. 

65. Allen v. Home Ins. Co., 133 
Cal. 29, 65 P 138; Concordia F, Ins, 
Go. ve Johnson, 4 ikan.s “Ave. 45 1 
722; Kelly v. Worcester Mut. F. Ins. 
Co., 97 Mass. 284. 

66. Nebraska, ete, Ins. Co. v. 
Christiensen, 29 Nebr. 572, 45 NW 
924, 26 AmSR 407. 

67. Concordia F, Ins. Co. v. John- 
son, 4 Kan. A. 7, 45 P 722; Reynolds 
v. German American Ins. Co., 107 
Md. 110, 117, 68 A 262, 15 LRANS 345 


(where the court said that the term 
“void” did not necessarily mean per- 
manent avoidance but might be sat- 
isfied by an interpretation of tem- 
porarily void). 

68. Behler v. German Mut. F, Ins. 
Co., 68 Ind. 347. 

69. German-American Ins. Co, v. 
Steiger, 109 Ill. 254; North Berwick 
Co. v. New England F. & M. Ins. Co., 
52 Me. 336. 

{a] Statements in the application 
may show that the intention was to 
run at night. North Berwick Co. v. 
New England F, & M. Ins. Co., 52 
Me. 336. 

70. Bilbrough vy. Metropolis Ins. 
Conii2in. SY SuperhUb ein 

71. Carlin v. Western Assur. Co., 
57 Md, 515, 40 AmR 440; Reardon v. 
Faneuil Hall Ins. 'Co., 185 Mass. 121: 
Alspaugh v. British-American Ins. 
Co., 121 N. C. 290, 28 SH 415; Mellon 
v. Ohio German F. Ins. Co., 40 -Pa. 
Super. 623. 

{a] Clause construed.—Where a 
slaughter house plant contains re- 
frigerating appliances and electric 
light apparatus, a stipulation that the 
plant is not to be operated at night 
later than ten o’clock does not pro- 
hibit the running of the electrie light 
and cold storage plant after that 
hour, since it was not contemplated 
that the product of the plant should 
be spoiled from lack of refrigeration 
or that there should not be any light 
about the premises after ten o’clock 
or that all of the steam should be 
withdrawn from the boiler or all 
smoke blown out from the smoke- 
house before the time _ specified. 
Mellon v. Ohio German F. Ins. Co., 
40 Pa. Super. 628. 

{b] A steam fiour mill is a “man- 
ufacturing establishment” within a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tain his business without so operating.?? But where 
a mill was deseribed as ‘‘worked by day only,’’ the 
fact that a steam engine separate from the mill 
was operated at night was held no defense to an 
action on the policy.7* Where a mill was operated 
at night in violation of the policy but under a 
permit from the insurance agent, such operation is 
no defense to an action on the policy for a loss 
happening three months after the violation has 
ceased."* : 
[§ 252] (4) Cessation of Operation of Factory.7® 
Provisions in the policy that if the subject mat- 
ter of the insurance is a manufactory the policy 
shall be void if it shall ‘‘cease to be operated for 
more than’’ a specified number of days, or similar 
provisions that if the factory ‘‘cease to be oper- 
ated’’ the contract is terminated, are uniformly up- 
held,’® and should be reasonably construed so as to 
afford proper protection to both parties.77 Before 
the insertion of the clause the same object was 
sought to be obtained by requiring a statement 
from insured as to the operation of the establish- 
ment; but it was held that a representation that 
a mill was ‘‘constantly worked’’ meant only that it 
was operated during the usual and customary hours 
required by the business to which it was devoted.’§ 
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The clause does not apply to a factory not in oper- 
ation or only partially operated at the time the 
policy issued, where such fact is not concealed by 
insured ;*® and a description of the factory as ‘‘oe- 
cupied’’ does not imply that it is operated.8° Stock 
in the process of manufacture is not a part of the 
factory; and a policy thereon containing such clause 
is valid notwithstanding a cessation of work by 
the factory.*t So where the policy covers ma- 
chinery and apparatus apart from the building and 
separately insured, such property does not con- 
stitute a manufactory within the clause against 
nonoperation,®? although there is authority to the 
contrary.** What amounts to a cessation of oper- 
ation is a question which cannot be very definitely 
answered, depending as it does upon the cireum- 
stances of the particular case.8* A general cus- 
tom of manufacturers to suspend business during a 
dull season, the employees being discharged, will 
not relieve insured from the operation of this 
clause.6> Nor is a failure to operate a plant ex- 
cused because it could not be operated without a 
loss.6° But a mere temporary cessation incidental 
to the business or rendered necessary by emergen- 
cies will not avoid the policy.87 Where, however, 
the policy provides for forfeiture if the mill shall be 


policy providing that it shall become 
void if such establishment is run at 
night. Carlin vy. Western Assur. Co., 
57 Md. 515, 40 AmR 440, 

72. Reardan vy. Faneuil Hall Ins. 
Co., 135 Mass, 121. 

73. Whitehead vy. Price, 2 C. M. & 
R. 447, 150 Reprint. 193. 


74. Strause v. Palatine Ins. Co., 
128 N. C. 64, 38 SE 256. 

75. Provisions against vacancy 
generally see infra §§ 253-265. 


Questions for jury see infra § 769. 

76. U. S.—Kentucky Vermillion 
Min., ete., Co. vy. Norwich Union F. 
Ins. Soc., 146 Fed. 695, 77 CCA 121; 
El Paso Reduction Co. v. Hartford 
Hons. Co. -b21 Hed. .937. 

Cal.—McKenzie vy. Scottish Union, 
etc., Ins: .Co.;, 112 :€al.. 548,. 44° P- 922. 

Del.—Dover Glass Works Co. v. 
American F, Ins. Co., 15 Del. 32, 29 
A 1039, 65 AmSR 264. ‘ 

Mich.-—Barker v. Citizens’ Mut. F. 
Ins. Co., 136 Mich. 626, 99 NW 866; 
Cronin y. Philadelphia Fire Assoc., 
123 Mich. 277, 82 NW 45. 

Minn.—Central Montana Mines Co. 
v. Fireman’s Fund Ins. Co., 92 Minn. 
223, 99 NW 1120, 100 NW 3. 

N. Y.—Ladd v. Attna Ins. Co., 147 
N. Y. 478, 42 NE 197 [aff 70 Hun 490, 
24 NYS 384]. : 

Oh.—Watson v. Norwich Union F., 
ins, €o., 23, Oh; Cir’. CtcN., Ss 363. 

Pa.—Louck v. Orient Ins. Co., 176 
Pa. 638, 35 A 247, 338, LRA .712; Se- 
christ v. Codorus, etc., Mut. Protec- 
tion Ins. Co., 7 Pa. Super. 246. 

Wash.—Brehm Lumber Co. v. Svea 
Ins. Co., 36 Wash. 520, 79 P 34, 68 
LRA 109. 

W. Va.—Bond v. Hartford Nat. F. 
Ins. Co., 83 W. Va. 105, 97 SE 692. 


[a] In Texas.—(1) Failure to 
operate results in forfeiture as to 
buildings. Aitna Ins. Co. v. Lewis, 


(Civ. A.) 204 SW 1170. (2) But un- 
der the statute breach of the prom- 
issory warranty as to personalty 
will not avoid the policy, unless the 
breach’ increases the risk or con- 
tributes to the loss. Adtna Ins. Co. 
v. Lewis, supra. 

77. Ladd vy. Adtna Ins. Co., 147 N. 
Y. 478, 48 NE 197 [aff 70 Hun 490, 
24 NYS 384]. 

78. Prieger v. Exchange Mut. Ins. 
Co., 6 Wis. 89. 

[a] Where a mill was burned dur- 
ing Sunday night the court said: “It 
cannot be seriously contended that 
the foregoing answer [that ‘the 
premises are constantly worked’] 
implied an agreement to work the 


mill on Sunday. An unlawful act is 
never to be presumed or implied. It 
ean only be inferred from this lan- 
guage that the parties understood 
that the mill or premises was to be 
constantly worked during the usual 
and customary working days and 
hours for the prosecution of like 


business.” Prieger v. Exchange Mut. 
UNSC Os 16) WS aso. 
WO MOUCK  CORIGN Lon Sa. COs 1 ho 


Pa. 638, 35 A 247, 33 LRA 712; Leb- 
anon Mut. Ins. Co. v. Erb, 112 Pa. 
149, 4 A 8 And see Gump v. Na- 
tional Union F.. Ins. Co.; 15° Oh. Cir: 
Ct, (N.S: 428, 34 Oh. Cir. Ct.36" faft 
86 Oh. St. 325 mem, 99 NE 1130 
mem] (holding the clause inapplic- 
able where the condition as to opera- 
tion was not changed after issuance 
of the policy). 

80. Louck v. Orient Ins. Co., 176 
Pa. 638, 35 A 247, 33 LRA 712. 


81. Stone v. Howard Ins. Co., 153 
MASS eeu k ONG Oe Wy PaeC Am gas 
Phenix Ins. Co. v. Holcombe, 57 
Nebr. 622, 78 NW 300, 73 AmSR 
532, 

82. Phenix Ins. Co. v. Holcombe, 


57 Nebr. 622, 78 NW 300, 73 AmSR 
532; Halpin v. Insurance Co. of 
North America, 120 N. Y. 73, 23 NE 
989, Sx RAY 79: 

Breach as to part of risk see infra 

347. 

83. Stone v. Howard Ins. Co, 153 
Mass. 475, 27 NE 6, 11 LRA 771. 

84. Central Montana Mines Co. v. 
Fireman’s Fund Ins. Co., 92 Minn. 
223, 99 NW 1120, 100 NW 3. And 
see cases infra this note and notes 
85-87, 

[a] MIlustrations.—(1) The opera- 
tion of a furnace in a small building 
near the insured building was held 
to be a sufficient operation of an in- 
sured smelter, although the furnace 
was not among _ those insured. 
Mackintosh v. Agricultural F. Ins. 
Co., 150 Cal. 440, 89 P 102, 119 AmSR 
234. (2) The putting together and 
sale by the foreman of engines was 
held an operation of the factory, al- 
though the machinery had ceased 
running. Bole v. New Hampshire F. 
Ins. Co., 159 Pa. 53, 28 A 205. (3) 
Where a policy covered a mill plant 
for the manufacture of flour and 
other feed products and the mill was 
not operated for the manufacture of 
flour when the policy was issued and 
for a longer period than ten days 
thereafter, but was, at the issuance 
of the policy and afterward until the 
property was destroyed, operated in 


the manufacture of meal, bran, and 
other feed products, the establish- 
ment had not ceased operation 
within the meaning of the clause 
stipulating against cessation of 
operation for more than ten days. 
Capital F. Ins. Co. v. Carroll, 26 Okl. 
286,, 109. PP. 535. (4) On ‘the other 
hand it was held not sufficient to 
constitute occupancy that the tools 
remained in the shop, and that plain- 
tiff’'s son went through the shop al- 
most every day to look around to see 
if things were right. Some practi- 
cal use must have been made of the 
building. Keith v. Quincy Mut. F. 
ins: Cos A0uA len’ “GWiass:): 228.0.) 
So a sawmill which has stopped run- 
ning for the winter is “shut down,” 
within the meaning of such term in 
a provision of an insurance policy, 
although men are employed about the 
premises Shipping lumber therefrom, 
and the machinery has not been dis- 
mantled and put in shape for the 
winter. McKenzie v. Scottish Union, 
etc,, -Iins.),Co.,. 22) Cal, 548, 447 P. 922" 
(6) Under a policy providing that it 
should cease if property is idle or 
shut down for more than thirty 
days at one time without notice to 
insurer, the mere fact that some 
work is conducted on premises will 
not save a forfeiture. Brehm Lum- 
ber Co. v. Svea Ins. Co.; 36 Wash. 
DDO ower ot | OS ltt at Oe 

85. Stone v. Howard Ins. Co., 153 
IMEISSA7)5, oo-1- INE, 6.) Dt LOAN ST CL. 

86. Adtna Ins. Co. v. Lewis, (Tex. 
Civ. A.) 204 SW 1170. 

[a] Tlustration.—Where a policy 
covering a gin plant warranted the 
operation of the plant during gin- 
ning season, failure to operate the 
plant during the season avoided the 
policy, although the crop was so 
short that the plant could not be 
operated without loss. Adtna Ins. 
Faso Lewis, (Tex. Civ. A.).204 SW 
1170. 

87. U. S.—Brighton. Mfg. Co. v. 
Reading F. Ins. Co., 33 Fed. 232. 

Ida.—Bellevue Roller-Mill Co. v. 
London, etc., F. Ins. Co., 4 Ida. 307, 
SOE aL OGs 


TIll—American F. Ins. Co. v. 
Brighton Cotton Mfg. Co., 125 Ill. 
131, 17 NE 771 [aff 24 Ill. A, 149]. 

Mich.—City Planing, etc., Mill Co. 


v. Merchants’, ete., Mut. EF. Ins. Co., 
72 Mich. 654, 40 NW 777, 16 AmSR 
552. 

Minn.—Central Montana Mines Co. 
v. Fireman’s Fund Ins. Co., 92 Minn. 
223, 99 NW 1120, 100 NW 3. 
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shut down or remain idle ‘‘from any cause what- | to it, of language describing how the premises were 


ever’’ for more than a ¢ertain period without no- 
tice to insurer, the fact that the stoppage is neces- 
sary will not excuse the nonobservance of this 
Endeavors of insured while the fac- 
tory is shut down to prevent loss and actually to 
lessen the risk that would be present were the - 
factory in operation, as by the employing of watch- 


requirement.®§ 


men, are immaterial.®® 


[§ 253] f. Vacancy °°—(1) In General. - Orig- 
inally policies of fire insurance appear to have con- 
tained no provision as to the effect of ceasing td 
oecupy the insured premises, insurer relying upon 
an alleged implied agreement that the premises 
should remain in the same condition as when the 
policy was issued. .This view, however, seems at 
no time to have been recognized by the courts.®+ 
Apparently the first efforts to frame an effective 
clause against vacaney consisted in the employment, 
either in the policy or in some instrument collateral 


Mo.—Rosencrans v. North Ameri- 
can Ins. Co., 66 Mo. A. 352. 

N. Y.—Ladd v. Aetna Ins. Co., 147 
N. Y.: 478, 42 NE 197 [aff 70 Hun 
490, 24 NYS 384]; Whitney v. Biack 
River Ins. Co., 72.N. Y. 117, 28 AmR 
116. 

Pa.—Ehlers vy. Aurora F. Ins. Co., 
6 Pa; Dist. 441, 19 Pa; Co, 165; Leb- 
anon Mut. Ins. Co. v. Leathers, 20 
WklIyNC 107, 16 InsLJ 977. 

Tenn.—Poss v. Western Assur. 
Co., 7 Lea 704, 40 AmR 68. 

Wis.—Waukau Milling Co. v. Citi- 
zens’ Mut. F. Ins. Co., i130 Wis. 47, 
109 NW 937, 118 AmSR 998, 10 Ann 
Cas 795. 

[a] For example a policy is not 
avoided by a temporary suspension 
caused by: (1) Want of materials. 
American F. Ins. Co. vy. Brighton 
Cotton Mfg. Co., 125 Ill. .131, 17 NE 
771 [aff-24 Ill. A. 149]; City Planing, 
ete., Mill Co. v. Merchants’, etc., Mut. 
F.. Ins. Co.,*72 Mich.. 654, 40 NW 777, 
16 AmSR 852; Rosencrans v. North 
American Ins. Co., 66 Mo. A. 352; 
Lebanon Mut. Ins. Co. v. Leathers, 5 
Pa. Cas. 226, 8 A 424. (2) Increased 
price of material. Brighton Mfg. Co. 
v. Reading F. Ins. Co., 33 Fed. 232. 
(3) Failure of water power. Belle- 
vue Roller-Mill Co. v. London, etc., 
Ins. Co., 4 Ida. 307, 39 P 196; Rosen- 
crans v. North American Ins. Co., 66 
Mo. A. 352; Ladd v. Aitna Ins. Co., 
147 N. Y. 478, 42 NE 197 [aff 70 Hun 
490, 24 NYS 384]; Waukau Milling 
Co. v. Citizens’ Mut. F. Ins. Co.,130 
Wis. 47, 109 NW 937, 118 AmSR 998, 
10 AnnCas 795. (4) Breakage. Rosen- 
crans vy. North American Ins. Co., 66 


Mo. A. 352. (5) Necessity of mak- 
ing repairs. Brighton Mfg. Co. v. 
Reading” F.-, Ins, 1Co.,..33) Med.ic2325 
American F. Ins. Co. vy. Brighton 


Cotton Mfg. Co., 125 Ill. 131, 17 NE 
771 [aff 24 Ill. A. 140]; Whitney v. 
Black River Ins. Co.,; 72, N. Y. 117, 28 
AmR 116. (6) Severity of the cli- 
mate. Ehlers v. Aurora F. Ins. Co., 
62ha~ Distin441 09) Pare Co. 165., eCU) 
Sickness of the sawyer of a sawmill, 
the remainder of the business being 
carried on as usual. Ladd vy. Attna 
Ins. Co., 147 N. Y. 478, 42 NE 197. 
(8) Epidemic of yellow fever. Poss 
v. Western Assur. Co., 7 Lea (Tenn.) 
704, 40 AmR 68. 


88. Day v. Mill Owners’ Mut. F. 
nes Co., 70 Iowa 710, 718, 29 NW 
443. 


“The words ‘from any cause what- 
ever’ include and cover any and 
every cause that may have the ef- 
fect to stop the operation of the mill. 
It is impossible to exclude a stop- 
page for the purpose of ‘making re- 
pairs from the operation of the pro- 
vision, without dcing violence to the 
plain meaning of the language in 
which it is expressed.’”’ Day v. Mill 


has since been 


be oceupied.?? 


occupied, but the doctrine was early laid down and 


generally recognized that such a 


statement does not constitute a promissory war- 
ranty;92 and the same rule has been asserted with 
reference to representations that the premises will 
The insurer next sought to guard 
against nonoceupancy by a general clause prohibit- 


ing any increase in the risk; but the courts have 


nonoccupancey.°® 


Owners’ Mut. F. Ins. Co., supra. 

@S. Dover Glass Works Co. v. 
American F. Ins. Co., 15 Del. 32, 29 A 
1039, 65 AmSR 264. 

90. Cessation of operation of fac- 
tory see supra § 252. 

91. Soye v. Merchants’ Ins. Co., 6 
La. Ann. 761; Becker v. Farmers’ 
Mut, F. Ins. Co., 48 Mich. 610, 12 NW 
874; Hawkes v. Dodge County Mut. 
Ins. Co., 11 Wis. 188; Foy v. Adtna 
Ins wiCon iS uNe we ao. 

“Can it be said that it is a part of 
the contract of insurance on a dwell- 
ing house that it must be continu- 
ally occupied? Surely the assured is 
to be allowed those rights and privi- 
leges which the owner has in the or- 
dinary use of his own dwelling, and 
surely the right to cease to occupy 
it must be considered as one of 
those. He does not alter the nature 
of the building; it still continues to 
be what it was originally described 


to be, a dwelling house, that is, a 
house fit for dwelling in.’ Foy v. 
Aatna Ins, Co., 8 N. B. 29, 36 

92. Il1.—Burlington Ins. Co. v. 
Brockway, 138 Ill. 644, 28 NE 799 
{aff 39 Ill. A. 43]. 

Miss,—Liverpool, etc., Ins. Co. v. 
McGuire, 52 Miss, 227. 

Mo.—Schultz v. Merchants’ Ins. 


Co.,°57 Mo. 3831. 9 

Nebr.—Slobodisky v. Phenix Ins. 
Co., 538 Nebr. 816, 74 NW 270. 

N. Y.—O’Niel v, Buffalo F. Ins. Co., 
3 BNinwue baa: 

Oh.—Merchants’ Ins. Co. v. Frick, 
5 Oh, Dec. (Reprint) 47, 2 AmULRee 
336. 

Pa.—Somerset County Mut. F. Ins. 
Co. v. Usaw, 112. Pa. 80,.4 A 355, 56 
AmR 307; Cumberland Valley Mut. 
Protection Co. v. Douglas, 58 Pa. 419, 
98 AmD 298. 

W. Va.—Bryan v. 
Co., 8 W. Va. 605. 

93. Royal Ins. Co. v. Lubelsky, 86 
Ala, 5380, 5 S768; Hough v.*City F. 
Ins. Co. 29ConnveL0, OAM Si. 
Herrick v. Union Mut. F. Ins. Co., 
48 Me. 558, 77 AmD 244; Kimball v. 
AStna Ins. Co., 9 Allen 540, 85 AmD 
786. But see Stout v. City F. Ins. 
Com ales Oma louie ge yak Die boo 
(where there is a dictum that the 
phrase “to remain unoccupied” is a 
promissory warranty). 

94, Conn.—Lockwood v. Middle- 
sex Mut. Assur. Co., 47 Conn. 558, 
Lt Ins; La d., 405 

Me.—Joyce v. Maine Ins. Co., 45 
Me. 168, 71 AmD 536. 

Mass.-—Mullaney v. ‘National F. & 
M. Ins. Co., 118 Mass. 393; Luce v. 


Peabody Ins. 


Dorchester Mut. EF. Ins. Co., 105 
Mass. 297, 7 AmR 522. 
Mich.—Becker v. Farmers’ Mut. 


Ins, Co., 48 Mich. 610, 12 NW 874; 
Residence F. Ins. Co. v. Hannawold, 
37 Mich. 103. 


almost unanimously held that vacancy or nonoceu- 
paney does not per se increase the risk,®* although 
the circumstances may be such as to show that the 
risk was in fact increased.% 
development of the law on this question was reached 
by the insertion in the policy, in terms of various 
character, of an express prohibition of vacaney or 


A new stage in the 


The linking together by the copu- 


lative conjunction of the two words ‘‘vacant’’ and 
‘‘ynoceupied,’’ each of which had formed the prin- 
cipal member of previous clauses, was the next 


Miss.—Liverpool, ete., Ins. Co. v. 
McGuire, 52 Miss. 227. , 

N. Y.—Herrmann vy. Merchants’ 
Ias. Co., 81 _N. Y. 184, 37 AmR 488; 
Halpin vy. Adtna F. Ins. Co., 10 NYSt 
344 [rev on other grounds 120 N. 
Y.°70,. 28ONE “988307 
. Pa.—Somerset Cotnty Mut. F, Ins. 
Co. v. Usaw, 112 Pa. 80, 4 A 355, 56 
AmR 307. 

R. I.—Gilliat v. Pawtucket Mut. 
E. Ins. Co.,°8 R. 13282) 91 Amp’ 229. 

Tenn.—Planters’ Ins. Co. v. Sor- 
rels,. 1 Baxt. 352, 25 AmR 780. 

Va.—Georgia Home ‘ns. Co. 
Kinnier, 28 Gratt. (69 Va.) 88. 

Wis.—Hiawkes v. Dodge County 
Mut. Ins. Co.,: 11 Wis. 188. 
eS aa Ne v. AXtna Ins. Co., 8 N. 

Ont.—Boardman y. North Water- 
loo Ins. Co., 31 Ont. 525; Gould v. 
British American Assur. Co., 27 U. 
CRO B aces 

Question for jury see infra § 775. 
ou te provisions see infra 

95. See cases infra this note. 

{a] Illustrations.—(1) The  in- 
surer may show that there was a 
general custom of insurance com- 
panies not td take a risk: on vacant 
property, as tending. to prove that 
nonoccupancy was a material increase 
of risk. Kirby v. Phanix Ins. Co., 
13 Lea (Tenn.) 340. (2) So it has 
been held that if the nonvacancy was 
a greater risk than occupancy by 
tenants of ordinary care and habits, 
there could bé no recovery, although 
the company would have been re- 
sponsible had the loss occurred while 
the premises were occupied by ten- 
ants whose occupancy was more haz- 
ardous than vacancy. Luce v. Dor- 
chester Mut. FE. Ins, Co.; 110 Mass. 
361. (8) It is an increase of risk to 
leave a door unlocked ‘when the 
building is not occupied. Mooney vy. 
Glenns Falls Ins. Co., 4 Pa. Dist. 
639. (4) When the jury finds that 
there has been no increase of risk 
the vacancy is immaterial. Todd v. 
Liverpool, etc, Ins. "Co!, 18° U9 C2"G: 
P. 192. (5) The fact that several 
of the dwellings insured were va- 
cant for some months prior to the 
loss, te the knowledge of the in- 
sured, was held to show a change 
material to the risk. McKay v. 
Norwich Union-Ins. Co., 27 Ont. 251. 

96. See cases infra this note, 

{a] ‘Instances of terms used.—(1) 
“Cease to be occupied.” Bennett v. 
Agricultural Ins. Co., 50 Conn. 420; 
Wait v. Agricultural Ins. Co., 13 Hun 
(N, Y.) 371. (2) “Unoccupied and so 
remain.’”’ Western Assur. Co. v. Ma- 
son, 5 Ill. A. 141; Western Assur. 
Co. v. McPike, 62 Miss. 740. (3) 
“Buildings: unoccupied shall not be 
covered by this policy.” Ashworth 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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change in phraseology,?? under which it was held 
that both vacancy and nonoceupancy must concur.®® 
Finally the modern and standard policy, using the 
alternative conjunction, provides that the contract 
of insurance shall be void if the building insured 
shall become ‘‘vacant or unoccupied’? and so re- 
main for a specified number of days;9® and under 
this provision the policy is avoided if either va- 
an These specifie pro- 
visions have uniformly been upheld as reasonable 
and valid, and a breach thereof will avoid the 
policy,” regardless of any increase of risk,® although 
it has been held that an insurer seeking equitable 
relief must show that the breach increased the 
risk.* Many authorities treat such provisions rather 
as giving an option to declare the policy forfeited 
for its breach than as a prohibition resulting in 


cancy or nonoccupancy oceurs.+ 


Va, Builders’. Mut.) ‘BS Ins.. Co.,, 112 
Mass. 422,17 AmD 117. (4) “Become 
vacant by the removal of the owner 
or occupant.” Harris v. North 
American Ins, Co., 190 Mass. 361, 
77 NE 493, 4 LRANS 1137; Jchnson 
v. Norwalk F. Ins. Co., 175 Mass. 


529, 56 NE 569; Cummins v. Agri- 
cultural Ins. ,Co.,.67 N.Y. -260,..23 
AmR 111. (5) “When the occupant 


personally vacates the premises.” 
eo Vv; City; FE. Ins; -Co., 15:“Wis, 

97. American Ins. Co. v. Padfield, 
78 Ill. 167; Moore v. Phoenix F. Ins. 
Co., 64 N. H. 140, 6 A 27, 10 AmSR 
884; Herrman vy. Merchants’ Ins. Co., 
81 N. Y. 184, 37 AmR 488. 

[a] “Wacant and unoccupied” con- 
strued.—Aimerican Ins. Co. vy. Pad- 
field, 78 Ill. 167; Moore vy. Phoenix F. 
Ine Co.0.64 N.. 140) 6 VA S27, S10 
AmSR 384; Herrman vy. Merchants’ 
Ins. Co., 81 N. Y. 184, 37 AmR 488. 

{b] “Vacant and unoccupied for 
‘any more than thirty days’ means 
continuous nonoccupancy. Hopkins 
Mfg. Co. v. Aurora F. & M. Ins, Co., 
48 Mich. 148, 11 NW _ 846. 

98. Herrman vy. Merchants’ Ins. 
Co., 81 N. Y. 184, 37 AmR 488 [aff 
44 N. Y. Super. 444]. 

99. See cases infra note 1 et seq. 

1. Limburg v. German F. Ins. Co., 
99 Iowa 709, 57 NW 626, 48 AmSR 
468, 23 LRA 99; Herrman y. Adriatic 
i. Lins. -Co.,, So.-N. 7% 162,439 vAmR 
644; Barry v. Prescott Ins. Co., 35 
Hun (N. Y.) 601; Liverpool, etc., Ins. 
Co. v. Baker, (Tex. Civ. A.) 198 SW 
632. 

What constitutes “vacancy” and 
“nonoccupancy” see infra §§ 258-265. 

2. Ala.—Royal Ins. Co. v. Lubel- 
sky, 86 Ala. 530, 5 S 768. 

Ga.—May v. Globe, etc, F. Ins. 
Co, 23) Ga. A. Hi98 99 eSis 6313 
McAfee v. Dixie F. Ins. Co., 18 Ga. 
A, 192, 89 SE 181. 

Jll.—American Ins. Co. v. Foster, 
92 Ill. 334, 34 AmR 134; American 
Ins. Co. v. Padfield, 78 Ill. 167; Hart- 
ford F. Ins. Co. v. Webster, 69 Ill. 
392; Wheeler v. Farmers F, Ins. Co., 
161 Ill. A. 585. 

Ind.—#tna Ins. Co. v. Meyers, 63 
Ind. 238; Ohio Farmers’ Ins. Co. v. 
Vogel, (A.) 75 NE 849; Insurance Co. 
of North America v, Coombs, 19 Ind. 
A, 331, 49 NE 471; Phenix Ins. Co. 
v. Rogers, 11 Ind. A. 72, 38 NE 865. 

Iowa.—Chismore v. Anchor F. Ins. 
Co., 131 Iowa 180, 108 NW 230; Bald- 
win v. German Ins. Co., 105 Iowa 
379, 75 NW 326; Snyder v. Fireman’s 
Fund Ins. Co., 78 Iowa 146, 42 NW 
630. 4 
Kan.—Johnson vy. Mennonite Mut. 
F.-Ins. Co., 100 Kan. 58, 163 P 1074, 
100 Kan. 450, 165 P 275; Piscatauqua 
Sav. Bank v. Traders’ Ins. Co., 8 Kan. 
Me 24%, 55 P2496. 

Ky.—Burner_ v. German-American 
Ins. Co., 103 Ky. 370, 45 SW 109, 20 
Kyl 71; Thomas v. Hartford F. Ins. 
-Co., 53 SW 297, 21 KyL 914, 56 SW 
264, 21 Kyl 1139; Robinson v. ABtna 
Ins. Co., 38 SW 693, 18 KyL 865. 


[26 C. J.—14] 
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unoceupied’’ as 


La.—Tracy v. Queen City F. Ins. 
Co., 182 La. 610, 61 S 687, AnnCas 
1914D 1145. 

Me.—Knowlton v. Patrons’ And- 
roscoggin F. Ins. Co., 100 Me. 481, 62 
A 289, 2 LRANS 517. 

Md.—Norris y. Connecticut F. Ins. 
Co., 115 Md. 174, 80 A 960, AnnCas 
1912D-79. 

Mich.—Hopkins Mfg, Co. v. Aurora 
F. & M. Ins. Co., 48 Mich. 148, 11 
NW 846. 

Mo.—Patterson y. American Ins. 
Co., 164 Mo. A.. 157, 148 SW 448; 
Hoover v. Mercantile Town Mut, Ins. 
Co., 93 Mo. A. 111, 69 SW 42; Burn- 
ham v. Royal Ins. Co., 75 Mo. A. 


394. 

N. J.—Corlies v. Westchester F. 
Ins, Co., 92) Na J. i) 108) 108A. 152: 

N. Y.—O’Brien v. Prescott Ins. Co., 
134 N. Y. 28, 31 NE 265 [rev 11 NYS 
125]; Haight v. Continental Ins. Co., 
92 N. Y. 51; Short v. Home Ins. Co., 
90 N. Y. 16, 48 AmR 138; Herrman 
Vo cAdriaticy Ms Ins. ‘Co 8b Nz Yn 162, 
36 AmR 644; Couch vy. Farmers’ F. 
Ins, Co., 64 App. Div. 367, 72 NYS 
95; Miaghan y. Hartford F. Ins. Co., 
24 Hun 58; Short v. Home Ins. Co., 
20 AlbLJ 54. 

Oh.—Farmers’ Ins. Co. v. Wells, 42 
Oh. St. 519. 

Pa.—Mooney v. Glenns Falls Ins. 
Co.,|-44.Pa;) Dist.., 639: 

Tex.—Galveston Ins, Co. vy. Long, 
51 Tex. 89; Maness v. Sun Ins. Co., 
(Civ. A.) 32 SW 326; East Texas F. 
hier Co. v. Smith, 3 Tex. A. Civ. Cas. 

281. 

W. Va.—Bias v. Globe, etc., F. Ins. 
Co., 101 SE 247, 248 [cit Cyc] 

Wis.—Gans v. St. Paul F. & M. 
Ins. Co., 43 Wis. 108, 28 AmR 535; 


Wustum y. City F. Ins. Co., 15 Wis. 
138. 


B. C.—Pratt v. Connecticut F. Ins. 
Co., 19 B. C. 449, 457, 16 DomLR 
798, 27 WestLR 547, 6 WestWkly 
579 [cit Cyc]; Hall Min., etc., Co. 
vy. Connecticut F. Ins. Co., 18 B. C. 
113, 14 DomLR 400. 

N. B.—Payson vy. Equitable Ins. 
Co., 38 N. B. 436. 

Ont.—Spahr v. North Waterloo 
Ins. Co., 31 Ont. 525; Peck v. Agri- 
cultural Ins. Co., 19 Ont. 494; Abra- 
hams v. Agricultural Mut. Assur. 
Assoc., 40 U. C. Q-:B. 175. 

Que.—Anderson v. Norwich Fire 
Ins. Soc., 53 Que. Super. 409; Cardi- 
nal v. Dominion F. & M. Ins. Co., 3 
Mont. Leg, N. 367. 

[a] A policy in the standard 
form permits occasional or incidental 
vacancies for less than ten days. 
Tracy v. Queen City F. Ins. Co., 132 
La. 610, 61 S 687, AnnCas1914D 1145. 

{b] The clause “no liability shall 
exist under this pclicy for loss on 
any vacant or unoccupied building” 
is sufficient to embody a warranty 
as to the future. Snyder v. Fire- 
man’s Fund Ins. Co., 78 Iowa 146, 42 
NW 680. 

{c] Provisions that mechanics 
may be employed for fifteen days and 
the building unoccupied for ten days 
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forfeiture,> although the rule is different where 
the policy merely requires notice of vacancy.® 
When the policy provides against increase of risk 
and also against vacancy, it has generally been held 
that the former clause should not be construed as 
qualifying the latter and so requiring the vacancy 
to be such as to increase the risk,’ although some 
authorities have held that the words ‘‘vacant and 


used in connection with the pro- 


vision against increase of risk were intended to 
apply to such a removal from the premises as would 
materially increase the risk.§ 
sion for forfeiture in case of vacancy or nonoccu- 
pancy, the real contract may have been that the 
premises were insured as vacant premises. 
event forfeiture clauses permitted to remain in the 
policy form have no application.9 


Despite the provi- 


In this 


Some authorities, 


do not give insured the right to have 
the building vacant during the last 
five days of the repair period. Lim- 
burg v. German F, Ins. Co., 90 Iowa 
709, 57 NW 626, 48 AmSR 468, 23 
LRA 99. 

[d] Where the period of vacancy 
is not fixed, the provision being that 
the policy shall be void if the 
premises shall become vacant or un- 
occupied “and so remain,’ a period 
of seventeen days of vacancy will 
avoid the policy. Dennison v. 
Ole Ins. Co., 52 Iowa 457, 3 NW 


3. Tracy v. Queen City F. Ins. Co., 
132 La. 610, 614, 61 S 68%, AnnCas 
1914D 1145 [cit Cyc]; Halpin v. 
4itna F. Ins. Co., 10 NYSt 344 [rev 
on other grounds 120 N. Y. 70, 23 
NE ¢8§]; Galveston Ins. Co. v. Long, 
51 Tex. €9; Wustum y. City F. Ins. 
Co., 15 Wis. 138. 

{a] The virtual effect is that of 
an express agreement that nonoccu- 
pancy shall be considered an increase 
of risk and that an increase of risk 
shall avoid the policy. Halpin v. 
4itna F. Ins. Co., 10 NYSt 344 [rev 
on other grounds 120 N. Y. 70, 23 
NE 988]. 

Statutory provisions infra 


§ 254. 

4 Traders’ Ins. Co. v. Race, 142 
Ill. 338, 31 NE $92, -29 NIE 846. 

5. Germania F. Ins. Co. v. Klewer, 
129. Ill. 599, 22. NE 489 [aff 27 Ill. 
A. 590]; Insurance Co. of North 
America v. Garland, 108 Ill. 220; 

Ins. Co. v. Kuhlman, 58 


see 


Home F. 
Nebr, 488, 78 NW 936, 76 AmSR 111; 
Hunt v. State Ins. Co., 66 Nebr. 121, 
ar cee 921. See generally supra 

Revival of policy see infra § 256. 

6. ‘See infra notes 16-23. 

7. Dennison v. Phoenix Ins. Co., 52 
Iowa 457, 3 NW 500; Moriarty v. 
Home Ins, Co., 53 Minn. 549, 55 NW 
740; Galveston Ins. Co. v. Long, 51 
Tex. 89. 

8. Moore v. Phenix F. Ins. Co., 64 
N. H. 140, 6 A 27, 10 AmSR 884. 

9. Me.—Maxwell v. York Mut. F. 
Ins. Co., 114 Me. 170, 95 A 877; Gup- 
till v. Pine Tree State Mut. F. Ins. 
Co., 109 Me. 3238, 84 A 529. 

Md.—Bakhaus vy. Caledonian Ins. 
Co., 112 Md. 676, 698, 77 A 310 [quot 
Cyc]. 

Mich.—Aurora F. & M. Ins. Co. v. 
Kranich, 36 Mich, 289. : 

N. Y.—Halpin v. Insurance Co. 0 
North America, 120 N. Y. 73, 23 NE 
989, 3 LRA 79. 

Oh.—Gump v. National Union F. 
Ins. Co.;, 15, Ohs Cir: Ct.N.,S:' 428,34 
Oh. ‘Gir. .Ct.536 [aff 86.,Ohs) St. "325 
mem, 99 NE 1130 mem]. 

Pa.—Louck v. Orient Ins. Co., 176 
Pa. 638, 35°45 247,/33 ; LRA 712;.,Leb- 
anon Mut. Ins. Co. v. Erb, 112 Pa. 
149, 4 A 8; Law v. Home Mut, F. 
Ins. Co., 56 Pa. Super. 527; Law v. 
Home Mut. F. Ins. Co., 22 Pa. Dist. 
236. 

And see Harris v. North Amer- 
ican Ins, Co., 190 Mass. 361, 77 NE 


210 [260.J.] 


however, have held that the provision will be oper- 
ative if the premises continue vacant, after the 
issuance of the policy, for the time specified.1° So 
it has been held that, where the property is vacant 
and unoccupied at the inception of the contract, but 
thereafter becomes occupied, the warranty attaches 
as soon as the occupancy has begun, and subsequent 
vacancy avoids the policy," although there is au- 
thority to the contrary.12 The insurance of person- 
alty may be avoided by the nonoceupancy of the 
building in which it is contained. Such will be the 
effect if there is a stipulation against nonoccupan- 
ey.13 But where the mention of a building in a 
policy insuring personalty alone was merely de- 
seriptive, a condition for forfeiture in case the 
‘premises’? became vacant was held not to apply 
to the personal property.1* The condition against 
vacancy or nonoccupanecy applies as well to the 
nonoccupaney of the property when the policy is 
renewed as to its beginning or becoming unoccu- 
pied thereafter.1® 

Notice of vacancy. It is often provided in the 
policy that insured shall give the insurer notice 
of a vacancy,!® and failure to give such notice will 
defeat recovery on the policy.1*7 The same is true 
where the notice is given to an agent not author- 
ized to receive it.18 Where the policy merely pro- 
vides that insured must ‘‘give notice’’ or ‘‘imme- 
diate notice’’ of the vacancy, and does not provide 
expressly for a forfeiture for failure to do so, a 
vacancy does not ipso facto terminate the policy.?® 
When notice is required, insured has a reasonable 


493, 4 LRANS 1137; German Ins. Co. 
v. Penrod, 35 Nebr. 273, 53 NW 74 
(both holding that a new building in 
course of construction is not “‘un- 
occupied’’). 


13. 
20 ING aye 70 a8 


223, 36 NYS 873. 
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Halpin v. Atna F. Ins. 
NE 988; Huber v. 
Manchester F. Assvr. 
See Halpin v. In- 
surance Co. of North 


f§ 253 


time in which to give it;2° and this is true, although — 
the policy requires ‘‘immediate notice.’’®t A no-— 
tice stating that the household goods will not be 
removed will not prevent forfeiture, if in fact 
they are substantially all carried away.?? And no- 
tice of vacancy and consent thereto during the orig- 
inal term of a policy are not binding upon a renewal 
thereof.?8 ‘ 

Permit for vacancy. Many policies contain a 
provision that they shall be void if a vacancy oc- 
curs without the permission of the insurer attached 
to or indorsed on the policy.24 Indorsement of 
such permission on the policy is not essential unless 
required,2®> and a provision therefor has been con- 
strued as referring, not to consent, but to the fact 
of notice.2° But generally where the policy requires 
a written indorsement of consent, failure to obtain 
such indorsement avoids the policy,?” although a per-. 
mit has been held valid if payment therefor is noted 
on the records of the insurer in accordance with 
its custom.28 If insurer accepts a policy for the 
purpose of attaching a vacaney permit, the permit 
becomes immediately operative without regard to 
the time when it was actually attached.2® During 
the period allowed by insurer vacancy is of course 
immaterial, but where the time has expired the 
original condition reattaches.2° A permit for va- 
eancy for a specified time wiil not authorize that 
condition thereafter;*? nor will a vacancy permit 
include by implication a permit to repair.2? But 
permission for mechanics to work upon an un- 
finished building for a certain period will prevent 


Co., 22. Hill v. Equitable Mut. F. Ins. 
Cope osuNe EA 823 

23. Hartford F. Ins. Co. y. Walsh, - 
54 Ill. 164°5 AmR 115. : 


24. Ala.—Royal Ins. Co. v. Lubel- 


Co., 92 Hun 


America, 120 


“It cannot be said that the house 
became unoccupied, because it is un- 
disputed that it was unoccupied when 
the policy was issued.’’ Hilton v. 
Pheenix Assur. Co., 92 Me. 272, 277, 
42 A 412 [quot Guptill v. Pine Tree 


State Mut. F. Ins. Co., 109 Me. 323, 
84 A 529]. 
[a] The words “vacant at pres- 


ent” in an application for insurance 
do not carry with it the implication 
that the buildings were soon to be 
occupied, but the liability of the in- 
surer continues, whether occupied or 
not. Maxwell v. York Mut. F, Ins. 
Co., 114 Me. 170, 95 A 877. 

10. May v. Globe, etc., F. Ins. Co., 
23 Ga. A. 798, 99 SE 631; Thomas 
v. Hartford F. Ins. Co., 56 SW 264, 
21 KyL 1139; Thomas v. Hartford F. 
Ins. (Co., 538. SW <297,-21 Kyl 914; 
England v. Westchester F. Ins, Co., 
Reha 583, 51 NW 954, 29 AmSR 


11. Royal Ins. Co. v. Lubelsky, 86 
Ala. 530, 5 S 768; Evans v. Queen 
Ins. Co., 5 Ind. A. 198, 31 NE 843; 
Ross v. Scottish Union, ete., Ins. Co., 
58 Can. S. C. 169, 46 DomLR 1 [dism 
app 41 Ont. L. 108, 39 DomLR 528]. 

12. Maxwell v. York Mut. F. Ins. 
Co., 114 Me. 170, 176, 95 A 877; Ben- 
nett v. Agricultural Ins, Co., 166 N. 
Y. 243, 12 NE 609. 

“The plaintiff was justified in be- 
lieving that the property was insured 
as vacant property, as it was in 
fact; that it was unoccupied and 
might be during the life of the policy 
was well known to the company as 
well as to the agent, and we find no 
warrant in holding that an occasional 
occupancy and consequent occasional 
vacancies, as in this case, destroy 
the right to recover.” Maxwell v. 
York Mut. F. Ins. Co., 114 Me. 170, 
176, 95.<A 877. 

Waiver of breach of condition see 
infra § 401. 


ING 59735. 23/9 NE 989) 8 LRA TS Gres 
affirming the rule stated in Halpin v. 
Aitna F. Ins. Co., supra, but holding 
that in the present case the wording 
of the policy showed ‘that the va- 
cancy clause did not attach to the 


personality). 
14. Carr v. Roger Williams Ins. 
Co 0 IN. BY 613: 


OG 
15. Hotchkiss v. Home Ins. Co., 58 
Wis. 297, 17 NW 138. 

16. See cases infra this and fol- 
lowing notes. - 

[a] Policy construed: (1) As not 
requiring notice where permit for 
vacancy has been issued. National 
Mut. F. Ins. Co. v. Dunean, 44 Colo. 
472, 98 P 634, 20 LRANS 340.’ (2) 
As not requiring notice of the va- 
eating of a part of the premises. 
Bryan v. Feabcdy Ins. Co., 8 W. Va. 
605. i 

17. Sleeper v. New Hampshire F. 
Ins: Cos, . H. 401; McKay v. 
Norwich Union Ins. Co., 27 Ont. 251 
(where policy required notice of a 
change material to the risk). 

{a] Failure to give notice is not 
such a “mistake” that equity will re- 
lieve from the qaonsequences pre- 
seribed by the policy. Sleeper v. 
New Hampshire F. Ins. Co., 56 N. H. 
401. 

18, Hartfcrd F. Ins. Co. v. Web- 
ster, 69 Ill. 392; Harrison v. City F. 


Ins. Co., 9 Allen (Mass.) 2381, 85 
AmD 751. 

19. Alston y. Old North State Ins. 
Co.,, 80.) N. C4326; ‘Strunk “v. “Wire- 


men’s Ins. Co., 160 Pa. 345, 28 A 779, 
40 AmSR 721. 

20. State v. Tuttgerding, 8 Oh. 
Dec. (Reprint) 74, 5 CinecLBul 74; 
Canada Landed Credit Co. v. Canada 
Agricultural Ins. Co., 17 Grant Ch. 
(U. C.) 418, 

21. Strunk v. Firemen’s Ins. Co., 


Be Pa. 345, 28 A 779, 40 AmSR 


sky, 86 Ala. 530, 5 S 768. 
Be C.—Emery v. Lord, 29 App. 

Ind.—Phenix Ins. Co. v. Rogers, 11 
Ind. A. 72, 38 NE 865. 

Ky.—Burner yv. German-American 
Ins. Co., 103 Ky. 370, 45 SW 109, 20 
Keviernials 4 

Mo.—Sullivan y. Germania F. Ins. 
Co., 89 Mo. A. 106. 

{a] Construction of policy.—Em- 
ery: v.. Lord; 29, App. "€D:* C27 589% 
Phenix Ins, Co. v. Rogers, 11 Ind. A. 
72, 38 NE 865. 

25. Hartford F. Ins. Co. v. Walsh, 
54 Til. 167%°S AmR 117° (dictum); 
Wakefield v. Orient Ins. Co., 50 Wis. 
532, 7 NW 647. 

26. Wakefield v. Orient Ins. Co., 50 
Wis. 532, 7 NW 647. 

27. Walsh v. Hartford F. Ins. Co., 
(ES DE Ne Gy 


28. Emery vy. Lord, 29 App, (D. 
C.) +589. Pear 
29. Sullivan v. Germania F, Ins. 


Co., 89 Mo. A. 106. 

30. Burner  v. German-American 
Ins, Co., 103 Ky. 370, 45 SW 109, 20 
Kyl 71. 

31. Wainer v. Milford Mut. F. Ins. 
Co.;, 153° Mass..'33551 26° NES 877. sit 
LRA 598; Burnham vy. Royal Ins. 
Co., 75 Mo. A. 394; Maness v. Sun 
re CO. OC Bex, Biv As) Lseusw: 

[a] The period of time of a per- 
mitted vacancy must be calculated 
from the date of the payment of the 
premium rather than from the date 
of the execution of the policy by the 
insurer, in the absence of an agree- 
ment for credit, for the life of the 
policy depends on the payment of 


the premium. Wainer vy. Milford 
Mut. F. Ins. Co., 153 Mass. 335, 26 
NE 877, 11 LRA 598, 

32. Hill v. Commercial Union 
et Co., 164 Mass. 406, 41 NE 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


§§ 253-256] 


a forfeiture for vacancy during that period, al- 
though they leave the building before its expira- 
tion.** Where insured asks for a permit without 
stating conditions, he will be bound by reasonable 
conditions contained in the permit.** A conditional 
permission relieves insured from forfeiture *> pro- 
vided the condition is kept, but not otherwise. 
Where insurer directs its local agent to cancel a 
vacancy permit attached to a policy on buildings 
owned by two persons, and such direction is shown 
to one of them, the vacancy clause will be enforced, 
even though insurer, in ignorance of its breach, 
accepts thereafter the premium.*? 

[§ 254] (2) Statutory Provisions as to Risk. 
It being the general rule that the materialty of a 
breach of warranty is not in question,?° statutes 
have been enacted in many states to the effect that 
the breach of such conditions of the policy shall 
not vitiate the insurance, notwithstanding any pro- 
vision of the policy to the contrary, unless there is 
a material increase of the risk caused thereby, or 
unless the breach is connected with the loss.2® In 
the absence of fraud an immaterial breach of the 
condition against vacancy does not, under such 
statutes, affect the insurance.4°? In some jurisdic- 
tions the statute has been held to refer only to 
conditions existing at the time the policy is issued, 
and not to apply to a condition avoiding the policy 
if the building becomes vacant or unoccupied.t! In 
other jurisdictions it has been held that the stat- 


83. Harris v. North American 
Ins. Co., 190. Mass. 361, 77 NE 493, 
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82 Me. 492, 20 A 79. 


tion of material increase of risk 
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utory words ‘‘any change increasing the risk’’ re- 
fer only to a change in the physical condition of 
the insured structure and that a breach of condi- 
tion against vacancy avoids the policy, whether it 
increases the risk or not.*? 

[§ 255] (3) Knowledge and Good Faith of In- 
sured. Jf the policy provides that the same is to 
become void by vacaney or nonoceupancy, the for- 
feiture does not depend at all upon insured’s 
knowledge of the vacancy or nonoceupaney;*? nor 
upon his due diligence to keep the premises occu- 
pied.44 If, however, the policy is conditioned to be 
void if the risk is increased by any means within 
the knowledge of insured, such knowledge on his 
part is necessary in order to avoid the policy for 
breach of this condition.4® So if the condition is 
that an inerease of risk within the control of in- 
sured will avoid the policy, the policy’ is not for- 
feitable unless it was within the power of insured 
to prevent the breach.4® <A different ruling has, 
however, been made in some cases where the condi- 
tion against vacancy is held to be so disconnected 
from the term ‘‘by any means within the control 
of insured’’ as not to be qualified thereby.47 

[§ 256] (4) Revival of Policy.*® If the policy 
contains a stipulation that it is to be void if the 
premises shall become unoccupied or vacant, re- 
occupancy after a breach does not, according to 
some authorities,*® revive the forfeited policy, al- 
though other authorities take the opposite view.°° 


19 Ill. A. 70, 15 InsLJ 874; McClure 
v. Watertown F, Ins. Co., 90 Pa. 277, 


(3) The ques- 


4 LRANS 1137. 

34. Sullivan v.. Germania F. Ins. 
Co., 89 Mo. A. 106. 

[a] flustration. — A _ condition 
that insurer will not be liable for 
more than two thirds of the amount 
insured if the property is destroyed 
while the permitted vacancy exists 
is reasonable and binding on the in- 
sured. Sullivan v. Germania F. Ins. 
Co., 89 Mo. A. 106. 


35. Steen v. Niagara F. Ins. Co., 
89 N. Y. 315, 42 AmR 297 [aff 61 
HowPr 144]. 


36. Eakin v. Home Ins. Co., 1 Tex. 
87. McLeary v. Orient Ins. Co., 
(Tex. Civ, A.) 32 SW 583. 

88. See supra §§ 198, 2387. 

39. See statutory provisions; and 
supra § 237. 

40. See cases infra this note. 

[a] In Iowa the statute by its 
express terms does not apply to pro- 
visions avoiding a policy for va- 
canecy or nonoccupancy. Cone :‘v. 
Century F. Ins. Co., 139 Iowa 205, 
117 NW 307. 

[b] In Maine (1) the rule stated 
in the text was applied under for- 
mer statutes declaring that a change 
in the use or occupancy of the prop- 
erty or a breach of condition should 
not affect the liability of insurer 
unless it materially increased the 
risk. Jones v. Granite State F. Ins. 
Co., 90 Me. 40, 37 A 326; White v. 
Pheenix Ins. Co., 83 Me. 279, 22 A 167, 
85 Me. 97, 26 A 1049; Lancy v. Home 
Ins. Co., 82 Me. 492, 20 A 79; Thayer 
v. Providence Washington Ins. Co., 
70 Me. 531; Cannell v. Phoenix Ins. 
Co., 59 Me. 582; King Brick Mfg. Co. 


v. Phcenix Ins. Co., 164 Mass, 291, 
41 NE 277 (construing Maine 
statute). (2) It was held, however, 


that, while by force of the statute 
the burden was on the insurer to 
show an increase of risk, a vacancy 
raised a’ presumption thereof which 
could only be rebutted by the pe- 
culiar condition, construction, and 
surroundings of the buildings, Jones 
v. Granite State F. Ins. Co., 90 Me. 
40, 37 A 326; White v. Phoenix Ins. 
Co., 83 Me. 279, 22 A 167, 85 Me. 97, 
26 A 1049; Lancy v. Home Ins. Co., 


from vacancy or nonoccupancy is no 
longer open to question under the 
standard policy law which expressly 
declared that all laws inconsistent 
with the provisions of the standard 
policy should be thereby repealed. 
Dolliver v. Granite State F. Ins. Co., 
111 Me. 275, 89 A 8, 50 LRANS 1106; 
Knowlton y. Patrons’ Androscoggin 
KE. Ins. Co., 100 Me..481, 62 A289, 2 
LRANS 517. 

{[c] In Minnesota the _ statute 
(L. [1895] e 175 § 53) which pro- 
vides that, if insured premises “shall 
become vacant by the removal of the 
owner or occupant and so remain va- 
cant for more than thirty days 
without assent” of the insurer, th 
policy shall be void, is not modifie 
by the .clause of the same statute 
which provides that in the absence 
of any change increasing the risk 
without the assent of insurer and in 
the absence of intentional fraud on 
the part of insured, in case of total 
loss the whole amount mentioned in 
the policy or renewal upon which 
the insurer receives a premium Shall 
be paid. Doten v. AXtna Ins. Co., 77 
Minn. 474, 80 NW 630. 

{d] In Texas the statute is con- 
fined by its terms to personal prop- 
erty. Westchester F. Ins. Co. v. 
Roan, (Civ. A.) 215 SW 985. 

41. Hoover v. Mercantile Town 
Mut. Ins. Co., 93 Mo. A. 111, 69 SW 
42. 

42. Germania F. ins. Co. v. Wer- 
ner, 76 Oh. St. 548, 81 NE 980, 118 
AmSR 891, 12 LRANS 456 [overr 
Moody v. Amazon Ins. Co., 52 Oh. St. 
12, 38 NE 1011, 49 AmSR 699, 26 
LRA 313]. But see Eureka F. & M. 
Ins. Co. v. Baldwin, 62 Oh. St. 368, 
57) NEY 5% Security H..Ins,) Co. -v: 
McFarland, 12 Oh. Cir. Dec. 591 (both 
holding that increase of risk must be 
shown). 5 

43.. Schuermann Vv. Dwelling- 
House Ins. Co., 161 Ill. 437, 43 NE 
1093.) 52) AmSR 877 flafi 157 ols) A. 
200]; Dennison y. Phoenix Ins. Co., 52 
Iowa 457, 3 NW 500; Moore v. Phe- 
nix F, Ins. Co., 64 N. H. 140, 6 A 27, 
10 AmSR 384; Farmers’ Ins. Co. v. 
Wells, 42 Oh. St. 519. 

44, Niagara F. Ins. Co. v. Drda, 


( 377]. 


35 AmR 656. 

[a] Thus the fact that as soon as 
insured learned that a tenant had 
left he attempted to secure another 
tenant was immaterial. McClure v. 
Watertown FE. Ins. .Co., 90. Pa. -277, 
35 AmR 656. 

45. Waggonick v. Westchester F. 
Insy -@oz, »34 (Tll A, 3.629) Northern 
Assur. Co. v. Crawford, 24 Tex. Civ: 
A. 574, 59 SW 916; Payson vy. Equit- 
able F. Ins. Co., 38 N. B. 436, 

{a] The removal of a tenant sur- 
reptitiously the day before the fire 
did not vitiate such a policy. Ameri- 
can Cent. Ins. Co. v. Clarey, 28 Ill. 
~A. 195. 

46. Atlantic Ins, Co. v. Manning, 
3 Colo. 224; North American F. Ins. 
Co. v. Zaenger, 63 Ill. 464; Northern 
Assur. Co. v. Crawford, (Tex. Civ. A.) 
59 SW 916. 

47. Dennison v. Pheonix Ins. Co., 
52 Iowa 457, 3 NW 500; Moriarty v. 
Home Ins. Co., 53 Minn. 549, 55 NW 
740. 

48. See generally supra § 240. 

49. Kan.—German Ins. Co. v. 
Russell, 65 Kan. 373, 69 P 345. 

Me.—Dolliver v. Granite State F. 
INS... CO. Mes. 21.5, 089 oA Osns OO 
LRANS 1106; Jones v. Granite State 
BY Alnsi Cone90) Me. 407 3 wAl i326 
White v. Phcenix Ins. Co. 85 Me. 
97, 26 A 1049. 

Md.—Reynolds v. German Ameri- 
can Ins. Co., 107 Md. 110, 117, 68 A 
262, 15 LRANS 345 [quot Cyc]. 

Mass.—Wainer v. Milford Mut. F. 
Ins. Co., 153 Mass. 335, 26 NE 877, 
11 LRA 598. 

Mo.—Hoover v. Mercantile Town 
Mut. Ins. Co., 98 Mo. A. 111, 69 SW 


42. 
N. H.—Moore v. Phoenix Ins Co., 62 
N. H. 240, 13, AmSR. 556. 
Pa,—Hardiman Vv. Philadelphia 
Fire Assoc., 212 Pa. 383, 61 A 990. 
50. Ga.—Athens Mut. Ins. Co. v. 
Toney, 1 Ga. A. 492, 57 SE 10138. 
Ill. — Insurance Co. of North 
America v. Garland, 
Stephens v. Phcenix Assur. 
Ill. A. 671; Schuerman vy. Dwelling 
House Ins. Co., 57 Ill. A. 200 [aff 
161 Ill. 487, 43 NE 1098, 52 AmSR 
See Detroit F. & M. Ins, Co. 


212 [96.055] 
But if the provision is that ‘‘so long as the build- 
ing shali be unoeceupied’’ the policy shall cease, 
or the equivalent thereof, the insurance is merely 


in abeyance during the period of nonoceupancy and | 


revives when the vacancy ceases.°+ 

[§ 257] (5) Partial Vacancy or Nonoccupancy.®? 
Where a policy covers an apartment building or 
several separate structures, the weight of author- 
ity is to the effect that the vacancy of ove of the 
parts,>* or one of such insured buildings,®* will not 
effect a forfeiture of the policy, although it has 
been held that it will prevent recovery for the 
buildings allowed to become vacant.®> A condition 
that the policy shall be void if the ‘‘premises’’ be- 
come vacant refers to the vacancy of the entire 
premises, and not merely to a part. of it, or to 
some of the buildings thereon.®* But according to 
some authorities each of the buildings must be oc- 
cupied in order to comply with the condition,®* and 
this is the rule where the life of the policy is ex- 
pressly made contingent upon the continued occu- 
pancy of ‘all separate structures insured there- 
under.®® The term ‘‘premises’’ does not include 
various buildings on the tract upon which the 
dwelling, which is alone insured, stands.®® And oc- 
cupaney of land upon which buildings are placed 
is not occupancy of ‘‘the premises’’ within the 
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meaning of a policy.®° 

[§ 258] (6) What Constitutes Vacancy or Non- 
occupancy—(a) In General. The cases are nu- 
merous in which the terms used in the condition 
against vacancy or nonoccupancy are defined, and 
are by no means harmonious. Many authorities 
have distinguished the terms ‘‘vacant’’ and ‘‘un- 
oceupied,’? holding that they are by no means 
synonomous.®! The term ‘‘vacant’’ has been con- 
strued to mean empty,®? deprive of contents,°* with- 
out inanimate objects.°* It implies entire abandon- 
ment,*> nonoccupancy for any purpose.®* On the 
other hand ‘‘unoccupied’’ has been held to mean 
without animate objects,°?7 and implies that no 
actual use is being made of the premises by anyone 
corporeally present or in possession.®* The term 
‘‘untenanted’’ has been given the same meaning as 
‘‘ynoccupied,’’ ®® Notwithstanding the distinction 
so made, an examination of many of the cases in- 
volving the construction of the words ‘‘vacant’’ 
and ‘‘unoccupied’’ will show an apparent failure 
to discriminate between these terms,” the phrase 
‘‘vaeant and unoccupied’’ being sometimes con- 
strued as meaning no more than unoccupied; and 
in some cases it has been expressly stated that the 
terms are used interchangeably and as equivalent 
in meaning.72 However this may be, the distine- 


v. Chetlain, 61°Ill. A. 450 (sufficient |} 179, 5 LRA 744; Home Ins. Co. v.|N. Y. 133; Herrman vy. Merchants’ 
if building occupied at time of |Gagen, 38 Ind, A. 680, 76 NE 927; | Ins. Co., 81 N. Y. 184, 37 AmR 488 
loss). Worley v. State Ins. Co.. 91 Iowa | [aff 44 N. Y. Super. 444]; Southern 

Miss.—Insurance Co. of North] 150, 59 NW 16, 51 AmSR 334; Kim-| Nat. Ins. Co. v. Cobb, (Tex. Civ. A.) 


America v. Pitts, 88 Miss. 587, 41 S 
5, 7 LRANS 627, 9 AnnCas 54. 

Tenn.—Ridge v. Scottish Commer- 
cial Ins. Co., 9 Lea 507. 

Vt.—Beecher vy. Vermont Mut. F. 
Ins: Co: 90. Vt. 347, 98 A917. 

Wash.—Silver vy. London Assur. 
Corp., 61 Wash. 593, 112 P 666. 

51. A@tna Ins. Co. v. Meyers, 63 
Ind. 238; Baldwin v. German. Ins. 
Co., 105 Iowa 379, 75 NW 326; AXtna 
Ins. Co. v. Burns, 8 Ky. Op. 219; Ring 
v. Phoenix Assur. Co., 145 Mass. 426, 
14 NE 525. 

52. Breach of promissory war- 
ranty as affected by divisibility of 
contract generally see infra § 347. 

53. Burling Ins. Co. v. Brockway, 
138 Tll. 644, 28 NE 799; Harrington 
v. Fitchburg Mut. F. Ins. Co., 124 
Mass. 126, 129; Bryan y. Peabody Ins. 
Co., 8 W. Va. 605. 

“The phrase in the policy, ‘when- 
ever a building insured shall be un- 
occupied,’ cannot mean that the ab- 
sence of an occupant of a single 
apartment of a tenement house, 
while other apartments are occupied, 
shall render the building an unoccu- 
pied building. . . . It would be doing 
violence to language to say that a 
tenement block, insured as a single 
building, is an unoccupied building, 
with two of the tenements in actual 
use and occupation as_ residences; 


and, while it is not within the words, | 


it is not within the mischief which 
the clause is designed to protect the 
insurer against.” Harrington v. 
Fitchburg Mut. F. Ins, Co., supra. 

[a] A ten-tenement frame block 
is not unoccupied when two of the 
tenements are in actual use and oc- 
cupation as residences. Harrington 
vy. Fitchburg Mut. F. Ins. Co., 124 
Mass. 126. 

54. Hartford F. Ins. Co. v. Walsh, 
54 Ill. 164, 5 AmR 115; Speagle v. 
Dwelling-House Ins. Co., 97 Ky. 646, 
31 SW 282, 17 KyL 610; Central Mon- 
tana Mines Co, vy. Fireman’s Fund 
Ins. Co., 92 Minn, 223, 99 NW 1120, 
109 NW 3. 

55, Connecticut F. Ins, Co. y. 'Til- 
rey? 88 Va. 1024, 14 SE 851, 29 AmSR 


56. McQueeny v. Phenix Ins. Co., 
52 Ark. 257, 12 SW 498, 20 AmSR 


ball v. Monarch Ins. Co., 70 Iowa 513, 
30 NW 862; Bryan v. Peabody Ins. 
Co., 8 W. Va. 605. 

[a] House and barn not vacant 
while barn in use.—Worley v. State 
Ins. Co., 91 Iowa 150, 59 NW 16, 51 
AmSR 334. 

57. Republic County Mut. F. Ins. 
Co. v. Johnson, 69 Kan. 146, 76 P 
419, 105 AmSR 157, 2 AnnCas 20; 
Hartshorne v. Agricultural Ins. Co., 
50 N. J. L. 427, 14 A 615; Herrman 
Vv. Adriatic WY Ins. ’Co.}' 85° N: Y¥.' 162, 
39 AmR 644 [rev 45 N. Y. Super. 
394]; Kelly v. Humboldt F, Ins. Co., 
4 Pa.’ Cas. 99, 6 A 740. 

{a] Where a dwelling and out- 
buildings are insured, nonoccupancy 
of the dwelling is sufficient to con- 
stitute a vacancy of the premises. 
Republic County Mut, F. Ins. Co. v. 
Johnson, 69 Kan, 146, 76 P 419, 105 
AmSR 157, 2 AnnCas 20; Herrman v. 
Adriatic F, Ins. Co., 85 N. Y. 162, 39 
AmR 644 [rev 45 N. Y. Super. 394]. 

58. Hall v. Sugar Valley Mut. F. 
Ins. Co., 64 Pa. Super. 333; Mecca 
F. Ins. Co. v. Coghlan, 68 Tex. Civ. 
A. 601, 134 SW 266; Sun Fire Office 
v. Hodges, 3 Tex. A. Civ. Cas. § 268. 

[a] Tllustration.—Where a dwell- 
ing house, barn, and other farm 
buildings are insured under one 
policy, and the barn and other farm 
buildings are burned at a time when 
insured had permanently vacated the 
dwelling house and left it unoccu- 
pied, no recovery can be had for the 
loss of the barn and other farm 
buildings, where the policy provided 
that all buildings or premises in- 
sured ‘must be kept occupied by the 
owners.” Hall v. Sugar Valley Mut. 
F. Ins. Co., 64 Pa. Super. 333. 

59. Thomas. v. Hartford F. Ins 
Co., 58 SW 297, 21 KyL 914, 56 SW 
264, 21 KyL 1139. 

60. Sexton v. Hawkeye Ins. Co., 
69 Iowa 99, 28 NW 462. 

61. See infra notes 62-69; 
cases infra § 259 et seq. 

62. Knowlton y. Patrons’ Andros- 
coggin F. Ins. Co., 100 Me. 481, 62 A 
289, 2 LRANS 517; Norman y. Mis- 
souri Town Mut. F., etc., Ins. Co., 74 
Mo. A. 456; Herman y. Adriatic F, 
Ins. Co., 85 N. Y. 162, 39: AmR 644; 
Woodruff v. Imperial F. Ins. Co., 83 


and 


180 SW 155; Agricultural Ins. Co. v. 
neg el 63 Tex. Civ, A. 354, 132 SW 


63. Southern Nat. Ins. Co. y. Cobb, 
(Tex. Civ. A.) 180 SW 155. 

64. Liverpool, ete, Ins. Co. v. 
Baker, (Tex. Civ. A.) 198 SW 632. 

65. Whitney v. Black River Ins. 
Coy 9s Bun 37 -fatt: 72 N. 4Yo 117,928 
AmR 116]; Southern Nat. Ins. Co. v. 
Cobb, (Tex, Civ. A.) 180 SW 155. 

66. Pabst Brewing Co. vy. Union 
Ins. Co., 63 Mo. A. 663. 


67. Liverpool, ete, Ins. Co. v. 
Baker, (Tex. Civ. A.) 198 SW 632. 
68. Norman y. Missouri Town 


Mut. F., ete., Ins. Co., 74 Mo. A. 456; 
Herrman vy. Adriatic F. Ins. Co., 85 
N. Y. 162, 39 AmR 644; Herrman v. 
Merchants’ Ins. Co., 44 N. Y. Super. 
44 [aff 81 N. Y. 184, 37 AmR 488]; 
Yost v. Anchor F. Ins. Co., 38 Pa. 
Super. 594. 

[a] “UWnoccupied” is not synono- 
mous with “vacant,” but is that con- 
dition where no one has the actual 
use or possession of the premises. 
Yost v. Anchor F. Ins. Co., 38 Pa. 
Super. 594, 

69. Boardman vy. North Waterloo 
Ins. Co., 31 Ont. 525. 

70. See infra this and following 
sections. 

71. See cases infra this note, 

fa] “Vacant and unoccupied” 
means that the building is without 
an occupant, that is, that no one 
lives in it. Schuerman v. Dwelling- 
House Ins. Co., 161 Ill. 487, 48 NE 
1098, 1094, 52 AmSR 3877; American 
Ins. Co. v. Padfield, 78 Ill. 167. 

72. Covey v. National Union F. 
Ins. Co}: 31 Call vA. 95795 1615) Pa '35 < 
Brashears v. Perry County Farmers’ 
Protective Ins. Co., 51-Ind) A. °8, 98 : 
NE 889; Home Ins. Co. v. Boyd, 19 
Ind. A. 173, 49 NE 285; Cone v. Cen- 
tury F, Ins. Co., 139 Iowa: 205, 117 
NW 307; Moore v. Phoenix F. Ins. 
Co., 64 N. H. 140, 6 A 27, 10 AmSR 
384. See Dohlantry v. Blue Mounds 
F., etc., Ins. Co., 83 Wis. :181,.53-NW 
448 (where the by-laws ofthe insur- 
ance company contained a clause for- 
bidding insurance on “unoccupied 
buildings’? and another clause declar- 
ing that the policy was forfeited if 
the house insured should have been - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion is unimportant where the policy provides that 
it shall be void if the premises become vacant ‘‘or’?’ 
) In construing this condition of the 
policy regard must be had to the intent of the par- 
ties as ascertained from the whole instrument, the 
nature and situation of the property, and the uses 
and purposes for which it is or may be used;7* and 
in ease of dcubt the policy will be strictly con- 
strued so as to avoid a forfeiture.’ 
that the condition should not have the same inter- 
pretation when applied to churches and_ school- 
houses as when applied to stores and dwellings;7¢ 
nor the same when applied to houses to be occupied 
by the owners and to those to be occupied by ten- 
Hence it may be stated, as a general prin- 
ciple, that the use and occupancy which will satisfy 
the condition must be of such character as or- 
dinarily pertains to the purpose to which the prop- 
The purpose of the 


unoceupied.*® 


ants.77 


erty is adapted or devoted.78 


“vacant” for thirty days, and it was 
held that, whatever might be the dif- 
ference in meaning between the 
terms “unoccupied” and “vacant” as 
employed in other insurance poli- 
cies, in the clauses here used the two 
terms were exactly equivalent and 
meant no more than “uninhabited,” 
and that it was not permissible to 
give the meaning “empty” to ‘“va- 
cant” in this connection). 

73. Planters’ F. Ins. Co. v. Steele, 
119 Ark. 597, 178 SW 910, AnnCas 
1917B 667. 

74, Cal.—Covey v. National Union 
ins. Co:, 31) CalitAy 579061). P35. 

Ill. Western Assur. Co. v. Mason, 
5 Ill. A. 141. 

Ind.—Ohio Farmers’ Ins. Co. v. 
Vogel, 166 Ind. 239, 76 NE 977, 117 
AmSR 382, 3 LRANS 966, 9 AnnCas 
91 [transf (A.) .73 NE 612, (A.) 75 
NE 849]; Continental Ins. Co. v. Kyle, 
124 Ind. 132, 24 NE 727, 19 AmSR 
77, 9 LRA 81. 

Iowa.—Limburg v. German F. Ins. 


Co., 90 Iowa 709, 57 NW 626, 48 
AmSR 468, 23 LRA 99. ’ 
Ky.—Farmers’ Mut. Equity Ins. 


Soc. v. Smith, 158 Ky. 459, 165 SW 
675, LRA1915B 844. 

Md.—Bakhaus v. Caledonian Ins. 
Co., 112 Md. 676, 77 A 310. 

Mich.—Fritz v. Home Ins. Co., 78 
Mich. 565, 44 NW 139. 

Mo.—Hoover v. Mercantile Town 
Mut. Ins. Co., 93 Mo. A. 111, 69 SW 
42, ; 

N. H.—Moore v. Phenix F. Ins. 
Co., 64 N. H. 140, 6 A 27, 10 AmSR 
384: Carr v. Roger Williams Ins. Co., 
60 N. H. 513. 

N. Y.—Caraher v. Royal Ins. Co., 
63 Hun 82, 17 NYS 858 [aff 136 N. 
Y. 645 mem, 32 NE 1015 mem]. 

Pa.—yYost v. Anchor F. Ins. Co., 38 
Pa. Super. 594. 

Tex.—Phcenix Ins. Co. v. Swann, 
(Civ. A.) 41 SW 519; Georgia Home 
Ins. Co. v. Brady, (Civ. A.) 41 SW 
513. 


‘We must, in construing the mean-, 


ing of the words, ‘be or become. va- 
eant or unoccupied,’ have in view 
not only the technical meaning of the 
words, but the uses for which the 
property is adapted, which must have 
been in contemplation of the parties 
when they entered into the con- 
tract.” Limburg v. German F. Ins. 
Co., 90 Iowa 709, 717, 57 NW 626, 48 
AmSR 468, 23 LRA 99. . 

75. Rockford Ins. Co. v. Storig, 
137 Ill. 646, 27 NE 674; Home Ins. 
Co. v. Gagen, 38 Ind. A. 680, 76 NE 
927; Farmers’ Mut. Equity Ins. Soc. 
v. Smith, 158 Ky. 459, 165 SW 675, 
LRA1915B 844; Imperial F. Ins, Co. 
v. Kiernan, 83 Ky. 468; Walton v. 
Phenix Ins. Co., 162 Mo. A. 316, 141 
SW 1138; Pabst Brewing Co. Vv. 
Union Ins. Co., 63 Mo. A. 663. See 
generally supra §§ 70, 241. 

76, Ohio Farmers’ Ins. Co. v. Vo- 
gel, 166 Ind. 239, 76 NE 977, 117 
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It is obvious 


it ceases to be 


cupied.*® 


AmSR 382, 3 LRANS 966, 9 AnnCas 
SLuftransfie CA.) 73 INE 612) GA.)o 75 
NE 849]. 

Construction of conditons as ap- 
plied to: 

Buildings other than dwellings see 

infra § 265. 

Dwellings see infra §§ 259-264. 

77. Covey v. National Union F. 
Ins: Co.) $i \@abi tA 579, 160P 852 
Ohio Farmers’ Ins. Co. v. Vogel, 166 
Ind. 239, 76 NE 977, 117 AmSR 382, 
3 LRANS 966, 9 AnnCas 91 [transf 
(A.) 73 NE 612, (A.) 75 NE 849]. 

Construction of conditions as ap- 
plied to building intended for rental 
see infra § 268. 

78. Ill.—Western Assur. 
Mason, 5 Ill. A. 141. 

Iowa.—Stoltenberg v. Continental 
Ins. Co., 106 Iowa 565, 76 NW 835, 
68 AmSR 323; Limburg v. German 
F. Ins. Co., 90 Iowa 709, 57 NW 626, 
48 AmSR 468, 23 LRA 99. 

Mass.—Ashworth y. Builders’ Mut. 
heen Co., 112 Mass. 422, 17 AmR 

Mich.—Fritz v. Home Ins, Co., 78 
Mich, 565, 44 NW 139. 

N. J.—Hampton vy. Hartford F. 
Ins.<Co;;| 650 No J. 265,47 A433, 
52 LRA 344, 

N. Y.—Halpin v. Phenix Ins. Co., 
118 N. Y, 165, 23 NE 482 [rev 4 
NYSt 867]; Whitney v. Black River 
ins. (Co.p-72UN.oY. 217428 hAmRe116 
{aff 9 Hun 37]; Caraher v. Royal Ins. 
Co., 68 Hun 82, 17 NYS 858 [aff 136 
N. Y. 645 mem, 32 NE 1015 mem]. 
But see Herrman vy. Adriatic F. Ins. 
Co., 85 N. Y. 162, 39 AmR 644 [rev 
45 N. Y. Super. 394] (fact that in- 
surer knew dwelling was used as 
summer residence only did not affect 


Com y: 


condition for forfeiture, where 
dwelling was occupied when policy 
issued). 

Tex.—Southern Nat. Ins. Co. v. 


Cobb, (Civ. A.) 180 SW 155; Wash- 
ington F. Ins. Co. v. Cobb, (Civ. A.) 
163 SW 608; Phcenix Ins. Co. v. 
Swann, (Civ. A.) 41 SW 519; Georgia 


Home Ins. Co. v. Brady, (Civ. A.) 
41 SW 513. 
79. Iowa.—Names v. Dwelling- 


House Ins. Co., 95 Iowa 642, 64 NW 
628; Kimball v. Monarch Ins. Co., 70 
Iowa 5138, 30 NW 862. 

Kan.—Robinson v. Mennonite Mut. 
F. Ins. Co., 91 Kan. 850, 189 P 420. 

Me.—Hanscom v. Home Ins, Co., 90 
Me. 333, 38 A 324. 

Mass.—Litch v. North British, 
ete., Ins. Co., 136 Mass 491. 

Mich.—Bonenfant v. American F. 
Ins. Co., 76 Mich. 653, 43 NW 682. 

Minn.—Stensgaard v. National F. 
Ins. Co:, 36 Minn. 181, 30 NW 468. 

N. H.—Sleeper v. New Hampshire 
F. Ins. Co.,.56 N. H. 401. , 

N. Y.—Martin v. Rochester Ger- 
man Ins. Co., 86 Hun 35, 33 NYS 
404. 

“Care and attention such as will 
naturally result in protection against 
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condition is that some one shall have such care and 
supervision of the insured building as will natural- 
ly result in protecting it against loss;79 and hence 
occupancy with the intent to burn the property is 
not such occupancy as the policy contemplates.*? 
Whether a btilding is vacant or unoccupied within 
the meaning of a policy is a question of fact for 
the jury;*+ but what is meant by the terms ‘‘va- 
eant’’ and ‘‘unoccupied’’ is a question of law.82 
[§ 259] (b) Dwellings—aa. In General. Whether 
a dwelling house is occupied or vacant must de- 
pend upon the facts of each particular case;*? and 
the decisions ‘‘are not always in harmony where 
the facts are substantially the same.’’ 
eral a dwelling house is occupied when human beings 
habitually live in it as a place of abode. 


In gen- 


When 
used for lying purposes or as a 


customary place of human habitation it is unoc- 
It is not necessary that some person shall 


the hazard covered by the policy is 
the matter in mind. This may 
exist although, contrary to the de- 
fendant’s contention, a building may 
not be actually occupied as a pres- 
ent place of abode. Without this a 
building may be vacant although, 
contrary to the plaintiff's contention, 
it may be far from being empty of 
everything but air.” Robinson v. 
Mennonite Mut. F. Ins. Co., 91 Kan. 
850, 854, 1389 P 420. 

80. Names v. Dwelling House 
Ins. Co., 95 Iowa 642, 64 NW 628; 
Morgan vy. Illinois Ins. Co., 130 Mich. 
427, 90 NW 40. 

81. See infra § 769. 

82. Home Ins. Co. v. Mendenhall, 
164 Ill. 458, 469, 45 NE 1078, 36 LRA 
374; Schuermann v. Dwelling-House 
Ins. Co., 161 Ill. 437, 43 NE 1093, 52 
AmSR 377; Rockford Ins. Co. v. Sto- 
rig, 137 Ill. 646, 24 NE 674; Phoenix 
Ins. (Co. vai Ducker;./92% oT.) 64) 34 
AmR 106; Dwelling-House Ins. Co. v. 
Osborn, 1 Kan. A. 197, 40 P 1099; 
Richards v. Continental Ins. Co., 83 
Mich. 508, 47 NW 350, 21 AmSR 611. 

83. Insurance Co. of North Amer- 
ica v. Coombs, 19 Ind. A. 331, 49 NE 
471; Limburg v. German F. Ins. Co., 
90 Iowa 709, 57 NW 626, 48 AmSR 
468, 23 LRA 99; Van Derhoof v. Agri- 


cultural Ins. Co., 46 Hun 3828, 12 
NYS 341. 

84. Limburg v. German F. Ins. 
Co., 90 Iowa 709, 717, 57-NW 626, 


48 AmSR 468, 23 LRA 99. 

85. Cal.—Covey v. National Union 
Hens. CoiusliCal.wAy 679;;161) P35. 

Ill. — Schuermann v. Dwelling- 
House Ins.-Co., 161 Ill. 437, 43 NE 
1093, 52 AmSR 377. 

Ind.—Brashears v. Perry County 
Farmers’ Protective Ins. Co., 51 Ind. 
A. 8, 98 NE 889; Home Ins. Co. v. 
Boyd, 19 Ind. A. 173, 49 NE 285. 

Iowa.—Stoltenberg v. Continental 
Ins. Co., 106 Iowa 565, 76 NW 835, 
68 AmSR 328. ; 

Ky.—Burner v. German-American 
Ins. Co., 103 Ky. 370, 45 SW 109, 20 
KyL 71. 

Me.—Knowlton v. Patrons’ Andro- 
secoggin F. Ins. Co., 100 Me. 481, 62 
A 289, 2 LRANS 517. 

Ma.—Agricultural Ins. Co. v. Ham- 
ilton, 82 Md. 88, 33 A 429, 51 AmSR 
457, 30 LRA 6838. 

Mich.—Morgan v. Illinois Ins. Co., 
130 Mich. 427, 90 NW 40; Bonenfant 
v. American F. Ins. Co., 76 Mich. 
653, 48 NW 682. 

Mo.—Cook v. Continental Ins. Co., 
70 Mo. 610, 85 AmR 438; Walton v. 
Phoenix Ins. Co., 162 Mo. A. 316, 141 
SW 1138; Hoover v. Mercantile Town 
Mut. Ins. Co., 98 Mo. A. 111, 69 SW 
42. 


N. J.—Hartshorne y. Agricultural 
Ins. Co., 50 N. J. L. 427, 14 A 615, 
18 InsLJ 56; Sonneborn v. Manufac- 
turers’ Ins. Co., 44 N. J. L. 220, 43 
AmR 365. 

N. Y.—Messelback v. Norman, 122 


214 [26 CJ.) 


live in the house continuously, but it must be a 
usual place of abode, and there must not be a cessa- 
tion of oceupaney for any considerable length of 
On the other hand it is held that the occu- 
pancy itself need not be of a permanent character 
and that a mere temporary sojourn upon insured 
Nor are premises unoccu- 
pied simply because their customary occupants are 
absent, provided someone else as their representa. 
tive is actually using the building 
under which it was insured,** although an occupa- 
tion without authority from the rightful occupant 
The mere fact that only one 
room in the house is actually used by the occupant 
does not render the building vacant or unocecupied.*° 
But a mere constructive occupancy is insufficient.+ 
Thus the mere fact that the former occupant has 
not yet delivered the key is not sufficient to con- 


time.*® 


premises will suffice.®* 


will not aid insured.*® 


N. Y. 578, 26 NE 34 [aff 46 Hun 414, 
11, NYSt 823, 27 NYWklyDig 416]; 
Herrman y. Adriatic F. Ins. Co., 8 
N. Y. 162, 39 AmR 644; Herrman v. 
Merchants’ Ins; <@o,, Siu NY. 6184, 
37 AmR 488 [aff 44 N. Y. Super. 
444]; Johnson v. New York Bowery 
F. Ins. Co., 39 Hun 410; Paine v. Ag- 
picusture) TInsyyCo., ) Thomps- ice uc, 
61 


Oh.—Farmers’ Ins. Co. v. Wells, 42 
- Oh. St.) 519) 


_Or.—Weidert v. State Ins. Co., 19 
Or. 261, 24 P 242. 
JTex.—Washington F. Ins. Co. v. 


Cobb, (Civ. A.) 163 SW 608. 

“Ror a dwelling house to be in a 
state of occupancy, there must be 
in it the presence of human beings 
as at their customary place of abode, 
not absolutely and interruptably con- 
tinuous, but that must be the place 
of usual return and habitual stop- 
page.” Herrman y. Adriatic F. Ins. 
Co; 85 N.Y. 7162; 169,539) AmR 644 
[quot Covey v. National Union F. 
INnsSeeCowi sdewOal., VAT hy 9) 161 Phrsis: 
Vanderhoef v. Agricultural Ins, Co., 
46 Hun (N. Y.) 328; Johnson v. New 
York Bowery ¥. Ins. Co., 39 Hun (N. 
Y.) 410]. 

“Obviously the word ‘unoccupied’ 
as applied to a dwelling house in a 
fire insurance policy, signifies not 
used as a residence; and consequently 
a designated tenement becomes un- 
occupied when it is not longer used 
for the accustomed: and ordinary pur- 
poses of a dwelling or place of abode. 
Hence, no matter what other use it 
may be devoted to, so long as it 
ceases to be a place of actual abode 
—a place really occupied as a resi- 
dence or habitation—it is vacant or 
unoccupied according to the plain 
‘import of those words, and accord- 
ing, too, to the sense in which they 
are manifestly employed in the con- 
tract of insurance.” Agricultural 
Ins. Co. v. Hamilton, 82 Md. 88, 92, 
33 A 429, 51 AmSR 457, 30 LRA 6338. 

“Giving, then, the word ‘vacant’ as 
used and as applied to a dwelling, 
the meaning of being deprived of 
contents such as are usual to the use 
of a dwelling ...'the words ‘or occu- 
pied’ would mean and have reference 
to the lack of actual use of the 
dwelling by some person or persons.” 
Liverpool, ete., Ins. Co. v. Baker, 
(Tex. Civ. A.) 198 SW 632, 634. 
_{a] One or more persons may 
live in a house, and in either case 
it is occupied. Woodruff v. Imperial 
IDE Does Ofoy ay ee UNG Ns) BLAIR 

[b] _A building described as a 
“boarding-house” is in effect a dwell- 
ing within the méaning of this rule. 
Burner v. German-American Ins. Co., 
103 Ky. 370, 45 SW 109, 20 Kyl 71. 

86. Cal.—Covey v. National Union 
ae ImswCo., 31 Cals A579, 16h ve 
_Kan.—Home Ins. Co. v. Wood, 47 
Kan. 521, 28 P 167. 
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being vacant.°* 


sufficient.°> 
for the purpose 


that the moving 


Mich.—Morgan v. Illinois Ins. Co., 
130 Mich. 427, 90 NW 40. 

Nebr.—Home F. Ins. Co. v. Pey- 
son, 54 Nebr. 495, 74 NW 960; Spring- 
field F. & M. Ins. Co. v. McLimans, 
28 Nebr. 846, 45 NW 171. 

N. J.—Hartshorne v. Agricultural 
Ins. ;Co.;1 500 No) djl. 427, 1 4 As 615. 

N. Y.—Johnson v. New York Bow- 


ery F. Ins. Co., 39 Hun 410; Paine 
v. Agricultural Ins. Co., 5 Thomps. 
(ea (Oya (ELS) 


Oh.—Moody v. Amazon Ins. Co., 
52. Oh. St. 12, 38 NE 1011, 49 AmSER 
699, 26 LRA 313. 

Tex.—Washington F. Ins. 
Cobb, (Civ. A.) 163 SW 608. 

Temporary nonoccupancy or var 
cancy see infra §§ 262-264. 

887i) Detroit Wiis) ins? 
Chetlain, 61 Ill. A. 450, 453. 

“Under the terms of the policy 
the house was required to be occu- 
pied and not remain vacant. If the 
occupation as a residence were only 
intended for a day or a week it 
would be a sufficient occupation as 
long as it continued. In this case 
the appellee intended to occupy the 
house for about a week as a resi- 
dence, according to the undisputed 
testimony.” Detroit F. & M. Ins. Co. 
v. Chetlain, supra. 

88. Imperial F. Ins. Co. v, Kier- 
nan, 83 Ky. 468; Walton v. Phcenix 
Ins. Co., 162 Mo. A. 316, 141,;SW 1138. 

[a] The occupant may be a care- 
taker, not using the house.as his 
domicile. Walton v. Phoenix Ins. 
Co., 162 Mo. A. 316, 141 SW 1138. 

89. Western Assur. Co. v. McPike, 
62 Miss. 740. 

90. Agricultural Ins. Co. v. Owens, 
63 Tex. Civ. A. 354, 1382 SW 828. 

91. Ill.—American Ins. Co. v. Pad- 
field, 78 Ill. 167; Agricultural Ins. 
Conve Eni yes atl PACT 50.38 

Iowa.—Stoltenberg v. Continental 
Ins. Co., 106 Lowa 565, 76. NW) 835, 
68 AmSR. 323. 

Mich.—Morgan vy. Illinois Ins. Co., 
130 Mich. 427, 90 NW 40, 

Mo.—Cook v. Continental Ins. Co., 
70 Mo. 610, 35 AmR 4388. 

N. J.—Sonneborn vy. Manufactur- 
ers’ Ins. Co., 44 N. J. L. 220, 48 AmR 
365. 

N. Y.—Paine v. Agricultural Ins. 
Co,,5)Thompss & Cy 619: 

And see infra notes 92 et seq. 

[a] A mere supervision over the 
dwelling, without actually living in 
it, is insufficient. Cook vy. Continen- 
tal dinstiCorn 0m Moy GLO she Aa, 
438; Craig v. Springfield F. & M. 
Ins. ‘Co,;‘/34 Mow Al 481%) Paine jv. 
Agricultural Ins. Co., 5 Thomps. & 
CARON AW.) 69: 

[b] ‘The control and use of build- 
ings by a tenant without living 
therein does not constitute an occu- 
pancy. Stoltenberg v. . Continental 
Ins. Co., 106 Iowa 565, 76 NW 885, 
68 AmSR 823; Morgan v. Illinois Ins, 
Co., 180 Mich. 427, 90 NW 40. 
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[§ 259 


stitute a continuance of oceupancy,®? nor is there 
any occupancy merely because the owner or some 
one employed by him for that purpose frequently 
visits and inspects the premises to see if all is 
well,?? although this may keep the premises from 


But if the absence of the owner 


is oaly temporary, without any intention of giving 
up his home, such visits and inspection will be 
And a policy insuring a summer resi- 
dence is not avoided because insured spends the 
winter months. elsewhere, if he returns and uses 
the premises at least once a week.°® 
tions for occupancy ®’ such as cleaning the build- 
ing 98 or bringing upon the premises implements for 
cleaning,®® or even the moving in of furniture,! will 
not, according to some authorities, constitute an 
occupancy. Other authorities, however, have held 
in of furniture terminates vacancy, 


Mere prepara- 


92. American Ins. Co. v. Padfield, 
78 Ill. 167; Corrigan v. Connecticut 
fF. Ins. Co., 122 Mass. 298; Home Ins. 
Co. v..Seales, 71 Miss: 975, 1.5) S734, 
42 AmSR 6512. 

93. Ind.—Home Ins. Co. v. Boyd, 
19 Ind. A. 178, 49 NE 285. 

Kky.—Burner v. German-American 
Ins. Co., 103 Ky. 370, 45 SW 109, 
20 KyL 71. 

Me.—Knowlton v. Patrons’ Andro- 


scoggin F. Ins. Co., 100 Me. 481, 62 
A 289, 2 LRANS 517; Hanscom v. 
Home Ins” Cos 190) Me. 2333;. 38 A: 


_ Md.—Agricultural Ins. Co. v. Ham- 
ilton, 82 Md. 88, 33 A 429, 51 AmSR 
457, 30° LRA 6338. 

Mich.—Morgan v. Illinois Ins. Co., 
130 Mich. 427, 90 NW 40; Bonenfant 
v. American F, Ins. Co., 76 Mich. 
658, 43 NW 682. 

Nb Y.—Halpini vy... 7Atna Bins: Cox, 
120 N. Y¥. 70, 28 NE 988; Halpin v. 
Phenixa He Ins} 1Co5 4, disinN | Yeuenear 
23 NE 482; Herrman vy. Adriatic F. 
Ins.-€os 85.5N;, ¥., 162,139) AanR 6443 
Huber v. Manchester F. Assur. Co., 
92 Hun 228, 86 NYS 873; Paine v. 
Agricultural Ins. €o;:, 5 Thomps.. & 
C. 619; Stapleton v. Greenwich Ins. 
Co., 16 Misc. 483, 838 NYS 973; Wil- 
liams v. Pioneer Co-op. F. Ins. Co., 
Way INNSysb3. 

Or.—Weidert (v; State Ins. Co., 19 
Or. 261, 24 P 242, 20 AmSR 809. 

Va.—Watertown F. Ins. Co. 
Cherry, 84 Va. 72, 3 SE 876. 

Wis.—Fitzgerald v. Connecticut F. 
Ins. Co., 64 Wis. 468, 25 ._NW 785. 

Ont.—Boardman vy. North Waterloo 
Ins.) Cours 2Ontaso2be 

[a] A building under the care of 
a person within the same inclosure 
was held to be vacant. Burner v. 
German-American Ins. Co., 103 Ky. 
370, 45 SW 109, 20 KyL 7t. But see 
Home Ins. Co. v. Hancock, 106 Tenn. 
5138, 62 SW 145, 52 LRA 665 (such 
care was held to be sufficient, there 
being knowledge on the part of in- 


Vv. 


surer that such an arrangement 
would exist). 
94. Herrman v. Merchants’ Ins. 


81 N. Y. 184, 37 AmR 488 [aft 
44 N. Y. Super. 444]; Huber v. Man- 
chester F. Assur. Co., 92 Hun 223, 
36 NYS 873. 

95. Hill v. Ohio Ins. Co., 99 Mich. 
466, 58 NW 359. 

96. Western Assur. Co. v. Mason, 
Bye AC eats 


97. See infra notes 98-3, 
98. Feshe v. Council Bluffs Ins. 


Co., 74 Iowa 676,.39 NW 87; Thomas 
Veniliantrond ghy ins) ©o., “53 siw 129t, 
21 KyL 914, 56 SW 264, 21 KyL 1139; 
Barry v. Prescott Ins.: Co., 35 Hun 
(N. Y.) 601. 
: ee after partial loss see infra 
99. Litch v. North British, etce., 
Ins. Co., 186 Mass; 491. 
1. Barry v. Prescott Ins. Co., 35 
Hun (N. Y.) 601. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 259-261] 


and may amount to an oceupancy.? 


held that a building was not vacant or unoccupied 
where the person who cleaned it preparatory to 
occupancy was sleeping there at the time of the 


fire.? 


[§ 260] bb. 


constitute nonoceupancy.® 


2. Eddy v. Hawkeye Ins. Co., 70 
Iowa 472, 30 NW 808, 59 AmR 444; 
Shackelton v. Sun Wire Office, 55 
Mich. 288, 21 NW 343, 54 AmR 379; 
Walton v. Phoenix Ins. Co., 162 Mo. 
A. 316, 141 SW 11388. 

3. Stensgaard v. National F. Ins. 
Co., 36 Minn. 181, 30 NW 468. 

4 Ashworth v. Builders’ Mut. F, 
Ins. Co., 112 Mass. 422, 17 AmR 117; 
Fitzgerald v. Connecticut F. Ins. Co., 
64 Wis. 463, 25 NW 785. 

Se Poor tev. - Hudson: Ins, .Co., 42 
Fed. 432; Hartford F. Ins. Co. v. 
Smith, 3 Colo. 422; Dwelling-House 
Ins. Co. v. Osborn, 1 Kan. A. 197, 40 
PP 4r10/9.9; 

{a] A house built for dwelling 

purposes, and used by the owner for 
- cooking and. general work in connec- 
tion with an adjacent house where 
the owner and his family lodge and 
eat, is not “vacant or unoccupied.” 
Dwelling-House Ins. Co. v. Osborn, 1 
Kan. A. 197, 40 P 1099. 

6. Ill—Rockford Ins. Co. Vv. 
Storig, 31 Ill. A. 486 [aff 137 Ill. 646, 
24 NE 674]. 

Kan.—Robinson v. Mennonite Mut. 
Ents: s©oO.wo1 sKan-850;57 1'39) P -42.0;; 
Dwelling-House Ins. Co. v. Osborn, 
1 Kan. A. 197, 40 P 1099. 

Me.—Hanscom v. Home Ins. Co., 90 
Me. 333, 38 A 324. 

Mo.—Walton v. Phoenix Ins. Co., 
162 Mo. A. 316, 141 SW 1138. 

N. Y.—Gibbs v. Continental Ins. 
Co., 13 Hun 611. 

7. Craig v. Springfield F. & M. 
Ins. Co., 34 Mo. A. 481. 

8. U. S.—Poor v. Hudson Ins. Co., 
2 Fed. 432. 

Colo.—Hartford F. 
Smith, 3 Colo. 422. 

¥ij;—Traders’ Ins. Co. v. Race, 29 
NE 846 [aff 31 Ill. A. 625]. 

Ky.—Imperial F. Ins. Co. v. Kier- 
nan, 83 Ky. 468. ; 

Mass.—Poor v. Humboldt Ins. Co., 
125 Mass. 274, 28 AmR 228. 

Minn.—Stensgaard v. National F. 
Ins. Co., 36 Minn. 181, 30 NW 468. 

N. Y.—Thieme v. Niagara F. Ins. 
‘Co., 100 App. Div. 278, 91 NYS 499 
faff 185 N. Y. 576 mem, 78 NE 1113 
mem]. 

Oh.—Moody v. Amazon Ins. Co., 52 
Oh. St. 12, 38 NE 1011, 49 AmSR 699, 
26 LRA 313. 

Tenn.—Home Ins. Co. v. Hancock, 
106 Tenn. 513, 62 SW 145, 62 LRA 
“665. 

Tex.—German-American Ins. Co. 
v. Bvants, 94 Tex. 490, 62 SW 417. 

[a] Occupancy by a workman for 
‘sleep (1) constitutes occupancy. 
Hartford F. Ins. Co. v. Smith, 3 Colo. 
422. (2) But not “occupancy by a 
family.” Poor v. Humboldt Ins. Co., 
125 Mass 274, 28 AmR 228. ‘ / 

{b] If a member of the family is 
the caretaker and “some use” is 
made of the premises, the house is 
“used as a dwelling.” Moody v. 
Amazon Ins. Co., 52 Oh. St. 12, 38 
NE 1011, 49 AmSR 699, 26 LRA 313. 

9. Mass.—Poor v. Humboldt Ins, 
‘Co., 125 Mass, 274, 28 AmR 228. 

Miss.—Lester v. Mississippi Home 
wns Co.,.19 S 99; 
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. Hating or Sleeping on Premises. 
The mere fact that persons eat within the building 
does not constitute an occupancy.* ‘On the other 
hand the house may be occupied, although the oc- 
cupant takes his meals elsewhere.5 
respects the house is used as a dwelling, the mere 
fact that no one sleeps on the premises does not 
But such fact taken in 
connection with the further fact that there is an 
intent to remove may render the house unoccupied.” 
According to some authorities sleeping in a house 
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It has also been 


[§ 261] ce. 


If in other 


Mo.—Cook y. Continental Ins. Co., 
70 Mo. 610, 35 AmR 4388. 

N. J.—Hartshorne vy. Agricultural 
Ins. Co., 50 N. J. Li. 427, 14 A 615. 

Oh.—Eureka F. & M. Ins. Co. v. 
Baldwin, 62 Oh. St. 368, 57 NE 57 
[Revenue Oh, Cire Cte 143 "9. Ob: Cir: 
Dec. 118]. 

Ont.—Boardman v. North Water- 
loo. Ins,€o.,- 31 Ont.-525. 

[a] The fact that a servant oc- 
cupied a room in the house does not 
suffice to fulfill the promissory war- 
ranty that premises shall be used as 
a “dwelling.’’ Poor v. Humboldt 
Ins., Co.,; 125. Mass. 274, 28° AmR 228. 

10. Agricultural Ins. Co. v. Ham- 
ilton, 82 Md. 88, 33 A 429, 51 AmSR 
457, 30 LRA 633; Williams v. Pioneer 
Co-0). aE. (ins./Co., ii NYS 353! 
Dohlantry v. Blue Mounds F., etc., 
Ins. Co., 83 Wis. 181, 53 NW 448; 
Fitzgerald v. Connecticut F. Ins. Co., 
64 Wis. 463, 25 NW 785. 

11. Boardman v. North Waterloo 
Ins) Col; 3f Ont. 525, 

12. Ind.—Brashears Vv. Perry 
County Farmers’ Protective Ins. Co., 
51 Ind. A, 8, 98 NE 889; Home Ins. 
aaa v.. Boyd, 19° Ind. A. 173;°49 NE 
| Me.—Knowlton vy. Patrons’ Andro- 
secoggin F. Ins. Co., 100 Me. 481, 62 
A 289, 2 LRANS 517; Hanscom ‘v. 
Home Ins. Co., 90 Me. 333, 38 A 324. 

Ma.—Agricultural Ins. Co. v. Ham- 
ilton, 82 Md. 88, 33 A 429, 51 AmSR 
457, 30 LRA 633. 

Mass.—Corrigan v. Connecticut F. 
Ins. Co., 122 Mass. 298. 

Mich.—Bonenfant v. American F. 
Ins. Co., 76 Mich. 6538, 43 NW 682. 

Mo.—Cook y. Continental Ins. Co., 
70 Mo. 610, 35 AmR 4388; Craig v. 
Springfield F. & M. Ins. Co., 34 Mo. 
A. 481. 

N. J.—Hartshorne v. Agricultural 
Ins. Co., 50 N. J. L. 427, 14 A 615. 

N. Y.—Herrman v. Adriatic F. Ins. 
Co., 85 N. Y. 162, 39 AmR 644 [rev 
45 N. Y. Super. 394]; Huber v. Man- 
chester F. Assur. Co., 92 Hun 223, 36 
NYS 873; Barry v. Prescott Ins. Co., 
35 Hun 601; Paine v. Agricultural 
Ins Coss, Phompss &7€?.619. 

Or.—Weidert v. State Ins. Co., 19 
Or. 261, 24 P 242, 20 AmSR 809. 

Wis.—Fitzgerald v. Connecticut F. 
Ins. Co., 64 Wis. 463, 25 NW 785. 

Ont.—Boardman v. North Waterloo 
Ins. Co., 31 Ont. 525. See Spahr v. 
North Waterloo Ins. Co., 31 Ont. 525. 

13) Ark——Planters’.F.6 Ins.y'Co-\-v. 
Steele, 119 Ark. 597, 178 SW 910, Ann 
Cas1917B 667. ' 

I11.—Schuermann v. Dwelling- 
House Ins. Co., 161 Ill. 437, 43 NE 
1093, 52 AmSR 377; Traders’ Ins. Co. 
v. Race, 29 NE 846 [aff 31 Ill. A. 
6251; American Ins. Co. v. Padfield, 
VSTi. OTe ) 

Iowa.—Snyder v. Fireman’s Fund 
Ins. Co., 78 Iowa 146, 42 NW 630. 

Ky.—Robinson v. Adtna Ins. Co., 38 
SW 693, 18 KyL 865. 

Mich.—Richards v. Continental 
Ins. Co., 83 Mich. 508, 47 NW 350, 
21 AmSR 611. 

Miss.—Home Ins. Co. v. Scales, 71 
Miss. 975, 15 S 134, 42 AmSR 512. 
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constitutes occupancy, while others hold that such 
act alone is insufficient.® 
sional sleeping therein is not enough to constitute 
of-itself occupancy of a dwelling,!® even though it 
be by the owner.1+ 

Furniture, Tools, and Other Chat- 
tels Left in Building. The mere fact that furniture 
and household goods are left in a dwelling,!? espe- 
cially if such articles are few in number,!® or 
that the building is used for the storage of sup- 
plies,'# is not sufficient to establish occupancy. Nor 
is nonoccupaney prevented by the leaving of tools 
and implements in a dwelling.1® 
furniture is left in the building keeps it from 
becoming vacant,'® and with other facts may be 
sufficient to establish oceupaney.1? 


Certainly a mere occ¢a- 


But the fact that 


It has even been 


N. H.—Sleeper v. New Hampshire 
FE. Ins. Co., 56 N. H. 401. 

Oh.—Hureka F. & M. Ins. Co. v. 
Baldwin, 62 Oh. St. 368, 57 NE 57; 
EE nes Ins. Co. v. Wells, 42 Oh. St. 

See Stapleton v. Greenwich Ins. 
Co., 15 Misc. 642, 37 NYS 347 (prem- 
ises were both unoccupied and va- 
cant where tenants moved away, 
leaving nothing therein but a 
blanket). 

14. Limburg v. German F. Ins. 
» 90 Iowa 709, 57 NW 626, 48 
AmSR 468, 23 LRA 99; Sexton v. 
Hawkeye Ins. Co., 69 Iowa 99, 28 NW 
462; Watertown F. Ins. Co. v. Cherry, 
84 Va. 72, 3 SE 876. 


15. Ind.—Continental Ins. Co. vy. 
Kyle, 124 Ind. 132) 24 “NE 727,919 
AmSR 77, 9 LRA 81. 

Iowa.—Feshe v. Council Bluffs 


Ins. Co., 74 Iowa 676, 39 NW 87. 

Mass.—Ashworth vy. Builders’ Mut. 
Bia Co., 112° "Mass: 422787. AmR 

Mich.—Fritz v. Home Ins. Co., 78 
Mich. 565, 44 NW 139. 

N. Y.—Martin v. Rochester Ger- 
man Ins. Co., 86 Hun 35, 33 NYS 404. 

16. Norman v. Missouri Town 
Mut:7E.,\ ete., Ins. Co:;' 74+ Mo: A. 456; 
Woodruff v. Imperial F. Ins. Co., 83 
N. Y. 133; Herrman v. Merchants’ 
Ins. Co., 81 N. Y¥i5.284, 37 AmR.488 
[aff 44 N. Y. Super. 444]; Huber v. 
Manchester F. Assur. Co., 92 Hun 
223, 36 NYS 873; Barry v. Prescott 
Ins. Co.,. 35 Hun 601; Seubert v. 
Fidelity-Phenix Ins. Co., 29 S. D. 261, 
136 NW 103; German-American Ins. 
Co. v. Evants, 94 Tex. 490, 62 SW 
417 [aff 25 Tex. Civ. A. 300, 61 SW 
536]; Agricultural Ins. Co. v. Owens, 
63 Tex. Civ. A. 354, 132 SW 828, 830 
[cit Cyc]. But see infra note 19. 

17. Cal.—Covey v. National Union 
Mins: Coue3 Cally A.2579; eG P35. 

Ill.—Phcenix Ins. Co. v. Tucker, 92 
Ill. 64, 34 AmR 106. 

Ind.—Insurance Co. of North 
America v. Coombs, 19 Ind. A. 331, 
49 NE 471. 

Kan.—Home Ins. Co. v. Wood, 47 
Kan. 521,.28) P) 167. 

Nebr.—Omaha F. Ins. Co. vy. Sin- 
nott, 54 Nebr. 522, 74 NW 955; Liver- 
pool, ete., Ins. Co. v. Buckstaff, 38 
Nebr. 146, 56 NW 695, 41 AmSR 724. 

N. Y.—Johnson v. New York Bow- 
ery F. Ins. Co., 39 Hun 410; Gibbs v. 
Continental Ins. Co., 18 Hun 611. 

Oh.—Moody v. Amazon Ins. Co., 52 
Oh. St. 12, 38 NE 1011, 49 AmSR 699, 
26 LRA 313. 

S. D.—Seubert v. Fidelity-Phenix 
Ins. Co.,, 29 S. D. 261, 136 NW 103. 

Tenn.—Home Ins. Co. v. Hancock, 
106 Tenn, 513, 62 SW 145, 52 LRA 
665. 

Tex.—Agricultural Ins. Co.  v. 
Owens, 63 Tex. Civ. A. 354, 132 SW 
828, 830 [cit Cyc]. 

“We can see.no reason why the 
rule should be different where a ten- 
ant is moving into a house than 
where he is moving out. In both 
cases he is in possession of the house 
and has some or all of his goods 
there, but for sufficient reasons he 
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held that moving out all of the furniture is not 
sufficient to constitute vacancy where the other 
facts show that there was no intention to abandon 
1 On the other hand it 
has been held that, where no one lives in a house, it 
is both vacant and unoceupied, although it may 


the premises permanently.1® 


contain furniture which the last 
to remove.!® 


[§ 262] dd. Temporary Absence Generally.*° 
A mere temporary absence of the occupants from 
the premises, there being an intention to return, 
will not render the building vacant or unoccu- 
pied;22 and this is true, although insured is ar- 


finds it necessary temporarily to 
lodge elsewhere while moving in or 
moving out, as the case may be.” 
Covey v. National Union F. Ins. Co., 
31 Cal. A. 579, 587, 161 P 35. 

[a] Tllustrations.—(1) Where an 
occupant had removed all but a few 
of his articles which he intended to 
return and get, but still held the 
key, such facts were not conclusive 
against his occupancy. Covey V. 
National Union F. Ins. Co., 31 Cal. 
A. 579,.161 P’.35.-.(2). Where the 
husband of a tenant and a hired man 
slept in the building after the tenant 
had removed the greater part of the 


furniture, but leaving a part, and 
the husband left his horses and 
chickens, the house was not vacant 


or unoccupied. Seubert v. Fidelity- 
Pits Ins. Co., 29 S. D. 261, 186 NW 

3. 

18. Horswill v. North Dakota Mut. 
F.. Ins. Co., (N.. D.) 178 NW 798. 

19. Brashears v. Perry County 
Farmers’ Protective Ins. Co., 51 Ind. 
A. 8, 98 NE 889; Home Ins. Co. v. 
Boyd, 19 Ind. A. 178, 49 NE 285. 

oo. Revival of policy see supra 
§ 256. 

Temporary vacancy of buildings: 
Intended for rental see infra § 268. 


Other than dwellings see infra 
§ 265. ; 
21. Ark.—Planters’ F. Ins. Co. v. 


Steele, 119 Ark. 597, 178 SW 910, Ann 
Cas1917B 667; Burlington Ins. Co. v. 
Lowery, 61 Ark. 108, 32 SW 3883,.54 
AmSR 196. 

Ill.—Pheenix Ins. Co. v. Tucker, 92 
Tll. 64, 34 AmR 106; Gash v. Home 
Tnsy Cor, 3153° Ti) As 3. 

Ind.—Insurance Co. of North 
America v. Coombs, 19 Ind. A. 331, 

1h 


49 NE 471. 

Iowa.—Walrod v. Des Moines 
Ins. Co., 159 Iowa 121, 140 NW 218; 
McMurray v. Capital Ins. Co., 87 
Iowa 453, 54 NW 354; Dennison v. 
Pheenix Ins. Co., 52 Iowa 457, 3 NW 
500. 

Ky.—Farmers’ Mut. Equity Ins. 
Soc. v. Smith, 158 Ky. 459, 165 SW 
675, LRA1915B 844. 

Mass.—Johnson vy. Norwalk F. Ins. 
Co., 175 Mass. 529, 56 NE 569. 

Mich.—Morgan v. Illinois Ins. Co., 
130 Mich. 427, 90 NW 40; Hill v. 
Ohio Ins. Co., 99 Mich. 466, 58 NW 
359; Shackelton v. Sun Fire Office, 55 
Mich. 288, 21 NW 3438, 54 AmR 
oe 

Minn.—Kampen v. Farmers’ Mut. 
F. Ins. Co., 116 Minn. 68, 71, 133 NW 
ToOswLClt CYGls 

Nebr.—Home F. Ins. Co. v. Pey- 
son, 54 Nebr. 495, 74 NW 960; Spring- 
field F. & M. Ins. Co. v. McLimans, 
28 Nebr. 846, 45 NW 171. 

N. H.—Stone vy. Granite State F. 
Ins. Co., 69 N. H. 438, 45 A 235. 

N. J.—lLaselle v. Hoboken F. Ins. 
Cas, 0487 Ni. L468. 

N. Y.—Halpin v. Phenix Ins. Co., 
118 N. Y. 165, 283 NE 482 [rev 4 NYSt 
867]; Herrman v. Merchants’ Ins. 
Co., 81 N. Y. 184, 37 AmR 488; Cum- 
mins v. Agricultural: Ins. Co., 67 N. 
Y. 260, 23 AmR 111; Johnson v. New 
York Bowery F. Ins. Co., 39 Hun 
410; O’Brien v. Commercial F. Ins. 
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ranging to remove from the state, provided he in- 
tends to return.?? 
tially all of the household goods and a departure 
for a protracted absence will constitute nonoceu- 
And it has been held in some cases, where 
the policy fixes a period during which vacancy or 
nonoceupancy is permitted, that absence for a longer 


But a taking away ot substan- 


period violates the condition, although there is an 


[§ 263] ee. 


Co., 38 N. Y. Super. 517 [rev on other 
grounds 63 N. Y. 108]. 

N. D.—Horswill v. North Dakota 
Mut. F. Ins. Co., 178 NW 798. 

Oh.—Moody v. Amazon Ins. Co., 52 
Oh. St. 12, 38 NE 1011, 49 AmSR 699, 
26 LRA 313. 

Pa.—Franklin F. Ins. Co. v. Kep- 
ler, 95 Pa. 492, 


Tex.—Westchester F. Ins. Co. v. 
Redditt, (Civ. A.) 196 SW _ 334; 
Gecrgia Home Ins. Co. v. Brady, 


(Civ. A.) 41 SW 5138; Pheenix Ins. 
Co. Vv. Burton,(Civ.. A). 39 (SW 319. 

Ont.—Boardman v. North Waterloo 
Ins. Co., 31 Ont. 525. 

Que.—Mutual F. Ins. Co. v. Mer- 
cier, 14 Que. K. B. 277. 

“Where it is occupied by the owner 
as a residence, it cannot be said to 
be within the contemplation of the 
parties to the contract that the prem- 
ises shall never become vacant or 
unoccupied, even for a very brief 
period of time. The company knows 
that the owner will sometimes be 
away on a visit, or be temporarily 
absent for some necessary purpose.” 
Farmers’ Mut. Equity Ins. Soc. v. 
Smith, 158 Ky. 459, 461, 165 SW 675, 
LRA1915B 844. 

“While it was undoubtedly intend- 
ed that the dwelling-house insured 
should be occupied as the customary 
and habitual place of abode for the 
plaintiff and his family, it was not 
expected that there would be con- 
tinuous actual occupancy. A policy 
of fire insurance on a dwelling-house 
should not be construed as an instru- 
ment restraining in any manner the 
assured’s ordinary freedom of action. 
In contracting for indemnity he does 
not consent to become a captive in 
his own home.” Home F. Ins. Co. v. 
et tothe 54 Nebr. 495, 497, 74 NW 


“A party by effecting insurance 
upon his dwelling does not thereby 
impliediy agree that he will remain 
on guard to watch for the possible 
outbreak of a fire. He insures his 
property as a precaution against pos- 
sible loss. If he is indebted, his duty 
to his creditors requires this; and if 
not in debt, his duty to his family 
may induce him to procure the in- 
surance. He is not to become a 
prisoner on the property, however, 
nor to be charged with laches when, 
in the pursuit of his business, health, 
or pleasure, he temporarily leaves 
the property which still remains his 
home. The necessity of most per- 
sons for temporary absences on busi- 
ness or family convenience is known 
to every one and must have been in 
the contemplation of the insurer 
when the policy was issued.” Spring- 
field F. & M. Ins. Co. v. McLimans, 
28 Nebr. 846, 850, 45 NW 171. 

{a] A house is not vacant or un- 
occupied when the occupant is tem- 
porarily absent: (1) To pay a visit. 
Dennisen v. Phoenix Ins. Co., 52 Iowa 
457, 3 NW 500; Raymond v. Farm- 
ers’ Mut. F. Ins. Co., 114 Mich. 386, 
72> NW 254. (2) To attend a fu- 
neral. Franklin F. Ins. Co. vy. Kep- 
ler, 95 Pa. 492. (3) To see a sick 
relative. Stupetski v. Transatlantic 


intention to return and reocecupy the premises.?* 
If the departure has been effected and is intended 
to be permanent it is immaterial that the vacancy 
existed but a few hours.?® 


Vacancy pending Change of Ten- 


F. Ins. Co., 43 Mich. 373, 5 NW 401, 
38 AmR 195; Westchester F. Ins. Co. 
v. Redditt, (Tex. Civ. A.) 196 SW 
334. (4) To obtain medical treat- 
ment. Home F. Ins. Co. v. Peyson, 
54 Nebr. 495, 74 NW 960. (5) Be- 
cause the premises were flooded. 
Gard v. Home Ins. Co., 153 Ill. A: 


(b] “Vacant by the removal of the 
owner or occupant.”—(1) A condition 
for forfeiture in case the property 
shall become vacant by the removal of 
the owner or occupant should be con- 
strued to mean a permanent removal 
and entire abandonment of the house 
by insured. Harris v. North Ameri- 
can Ins. Co., 19@ Mass. 361, 77 NE 
493, 4 LRANS 1137; Cummins v. 
Agricultural Ins. Co., 5 Hun 554 [rev 
on other grounds 67 N. Y. 260, 23 
AmR 111]. (2) Where the occupant 
of a dwelling left it, intending to be 
absent about ninety days, leaving the 
furniture, provisions, and other 
household effects therein ready for 
use on her return, such absence was 
not, as a matter of law, a “removal 
of the occupant.” Stone v. Granite 
pigte F.. Ins. €o., 69 N. H:-438,°45" A 

22. Phcenix Ins. Co. v. Tucker, 92 
Ill. 64, 34 AmR 106. 

23. Norris v. Connecticut F. Ins. 
Co., 115 Md. 174, 80 A 960, AnnCas 


1912D 79; Hill v. Equitablé Mut. F. 


Ins. Co., 58 N. H. 82; Sleeper v. New 
Hampshire F. Ins. Co., 56 N. H. 401. 
And see Agricultural Ins. Co. v. 
Frith, 21 Ill A. 593 (where insured 
was temporarily in jail and his wife 
sold the Household goods and de- 
parted). 

24. Lester v. Mississippi Home 
Ins. Co., (Miss.) 19 S 99; Couch v. 
Farmers’ F\ Ins. Co, 64 App. Div. 
367, 72 NYS 95 (where nonoccupancy 
for ten days was permitted but in- 
sured was absent nearly five months, 
during which time no one occupied 
the house); Williams v. Pioneer Co- 
op. BF. Ins. Co.,-171 NYS 353; Liver- 
pool, etc., Ins,.,Co. v. Baker, (Tex: 
Civ. A.) 198 SW 632; Spahr v. North 
Waterloo Ins. Co., 31 Ont. 525. 

{a] Ilustrations.—(1) Where a 
tenant placed all the furniture in one 
room, left for a six weeks’ visit, and 
extensive repairs were to be made 
during her absence, the house, al- 
though not vacant, was unoccupied 
within the meaning of a policy avoid- 
ing it if the premises shall become 
vacant or unoccupied and so remain 
for ten days. Huber v. Manchester 
Ee. Assur. Co.,°92 Hun 223, 36 NYS 
873. (2) A house was “vacant” 
within the ten days’ vacancy clause 
when the owners were away on a 
hunting trip, although a_e servant 
Slept in the house every night. Les- 
ter v. Mississippi Home Ins. Co., 
(Miss.) 19 S 99. 

25. Bennett v. Agricultural Ins. 
Co., 50 Conn. 420, 51 Conn. 504; Sny- 
der v. Fireman’s Fund Ins. Co., 78 
Iowa 146, 42 NW 6380. See Ohio 
Farmers’ Ins. Co. v. Vogel, (Ind. A.) 
75 NE 849 (‘‘the extent of the time 
of vacancy is not the essence of the 
contract’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ants.2° Somewhat different questions arise from the 
foregoing when the dwelling or other building in- 
sured is intended to be rented. If insurer is cog- 
nizant of the purpose to which the structure is to be 
put, he must be aware that an occasional vacancy 
will be a necessary incident to such use.27 Conse- 
quently a temporary vacancy of such premises so 
described merely incident to a change of tenants 
will not avoid the policy which prohibits vacancy 
or nonoccupancy under penalty of a forfeiture.?® 
There is, however, some authority to the contrary 379 
and it has been held that the rule does not apply 
where the vacancy suspends the risk, and a loss 
occurs pending such vacancy.®° Moreover the rule 
dots not apply to a building which was occupied 
by the owner when the insurance was procured, but 
was subsequently rented to a tenant and was burned 
after the tenant moved out and before the owner 
could carry out his intention to resume occupancy.*4 
Even where the rule applies, the vacancy must not 
continue for an unreasonable length of time,?? al- 
though it has been held that, even though a long 


26. Buildings other than dwell- Ont.—McKay 


FIRE INSURANCE 


f26'C2J.] 21217 


period of time had intervened, insured was pro- 
tected if he used all reasonable exertions to pro- 
cure another tenant.3* But the holding that the 
good faith of insured is immaterial seems more 
consonant with justice.*4 

[§ 264] ff. Vacancy pending Repairs after Par- 
tial Loss. After a partial loss rendering the build- 
ing untenantable, the vacancy clause is not violated 
because insured allows the property to remain un- 
occupied during the period in which insurer is 
authorized to exercise its option to repair.2> <A pro- 
vision so worded as to apply to a vacancy under 


such conditions would be unreasonable.?* There is, 
however, authority to the contrary.®* 
[§ 265] (c) Other Buildings. The principle 


that the contemplated use must govern *§ is illus- 
trated by the decisions as to what amounts to an 
occupancy of buildings other than dwellings. What 
is ‘‘non-occupancy’’ and ‘‘vacancy’’ must neces- 
sarily depend upon the nature of the premises in- 
sured.2® Thus a store is unoccupied, even though 
certain fixtures or other property may be left there- 


Norwich Union 37. Kupfersmith v. Delaware Ins. 


ings see infra § 265. 

27. Farmers’ Mut. Equity’ Ins. 
Soc. v. Smith, 158 Ky. 459, 165 SW 
675, LRA1915B 844; Hotchkiss v. 
Phenix Ins. Co., 76 Wis. 269, 44 NW 
1106, 20 AmSR 69. 

28. U. S.—Kelley v. Home Ins. 
Co., 14 F. Cas. No. 7,658. 

Cal.—Covey v. National Union F. 
Ts; Co:, 31 Cal. As 5792161 =P (35, 

Ga.—Athens Mut. Ins. Co. v. 
Toney, 1 Ga. A. 492, 57 SE 10138. 

Ill.— Traders’ Ins. Co. v. Race, 29 
NE 846; Phoenix Ins. Co. yv. Tucker, 
92 Till. 64, 34 AmR 106; American 
Cent. Ins. Co. v. Clarey, 28 Till. A. 
195. See Buchanan vy. Scottish 
Union, .ete., Ins. Co., 210 Ill.’ A, 523 
(provision in policy permitting va- 
ecaney during change of tenants). 

Ind.—Ohio Farmers’ Ins. Co. v. 
Vogel, 166 Ind. 239, 76 NE 977, 117 
AmSR 382, 3 LRANS 966, 9 AnnCas 
91° [transf .(A.) 73 “NE 612,.(A.)) 75 
NE 849 (where a contrary ruling 
was made)]; Insurance Co. of North 
America v. Coombs, 19 Ind. A. 331, 49 
NE 471. Contra Continental Ins. Co. 
v. Kyle, 124 Ind. 132, 24 NE 727, 19 
AmSR 77, 9 LRA 81. And see Atna 
Ins. Co. v. Meyers, 63 Ind. 238, infra 
note 30. 

Iowa.—Worley v. State Ins. Co., 
91 Iowa 150, 59 NW 16, 51 AmSR 
334; Eddy v. Hawkeye Ins. Co., 70 
Iowa 472, 30 NW 808, 59 AmR 444; 
Dennison v. Phcenix Ins. Co., 52 Iowa 
457, 3 NW 500. 

Ky.—Farmers’ Mut. Equity Ins. 
Soc. v. Smith, 158 Ky. 459, 165 SW 
675, LRA1915B 844; Dwelling-House 
Ins. Co. v. Walsh, 10 KyL 282. 

Nebr.—Union Ins. Co. v. McCul- 
lough, 96 NW 79; German Ins. Co. 
vy. Davis, 40 Nebr. 700, 59 NW 
698; Liverpool, etc, Ins. Co. Vv. 
Buckstaff, 38 Nebr. 146, 56 NW 695, 
41 AmSR 724; German-American Ins. 
Co. vy. Buckstaff, 38 Nebr. 135, 56 NW 
692. 

N. Y.—Halpin v. Phenix Ins. Co., 
118 N. Y. 165, 23 NE 482; Woodruff 
v. Imperial F. Ins. Co., 83 N. Y. 138; 
Gates v. Madison County Mut. Ins. 
Co., 5 N. Y. 469, 55 AmD 360; Wait 
y. Agricultural Ins. Co., 18 Hun 371. 

Oh.—State v. Tuttgerding, 8 Oh. 
Dec. (Reprint) 74, 5 CincLBul 464. 

Pa.—Roe v. Dwelling-House Ins. 
Co., 149 Pa. 94, 23 A 718, 34 AmSR 
595; Doud v. Citizens’ Ins. Co., 141 
Pa. 47, 21 A 505, 23 AmSR 263; In- 
surance Co. of North America v. 
Hannum, 1 Mon. 369. : 

Wis.—Hotchkiss v. Phcenix Ins. 
Co., 76 Wis. 269, 44 NW 1106, 1107, 
20 AmSR 69. 4 

N. B.—Payson v. Equitable F. Ins. 
Co., 38 N. B. 436. 


Ins: Co;, 27 Ont, 251, 

[a] A condition construed to 
avoid the policy by a short vacancy 
due to the moving out of a tenant 
would be unreasonable. McKay v. 
Norwich Union Ins, Co., 27 Ont. 251. 

29. Bennett v. Agricultural Ins. 
Co., 50 Conn. 420, 51 Conn. 504 [dist 
Lockwood v. Middlesex Mut. Assur. 
Co., 47 Conn. 5538 (where the policy 
did not provide that nonoccupancy 
should avoid the policy, but only for- 
bade increase of risk, and it was held 
that the temporary vacancy did not 
increase the risk)]; Abrahams v. 
Agricultural Mut. Assur. Assoc., 40 
LEC OBI 7b. 

§ pees rented as store see infra 

30. Attna Ins. Co. v. Meyers, 63 
Ind. 288; Wheeler v. Phoenix Ins. Co., 
53 Mo. A. 446; Ridge v. Scottish 
Nag ae Ins. Co., 9 Lea (Tenn.) 
Revival of policy see supra § 256. 

81. Planters’ F. Ins. Co. v. Steele, 
119 Ark. 597, 178 SW 910, AnnCas 
1917B 667. 

32. Kelley v. Home Ins. Co., 14 F. 
Cas. No. 7,658; Dennison v. Phoenix 
Ins. Co., 52 Iowa 457, 3 NW _ 500; 
Dwelling-House Ins. Co. vy. Walsh, 10 
KyL 282; East Texas F. Ins. Co. v. 
Smith, 3 Tex. A. Civ. Cas. § 281. See 
Hough v. City F. Ins. Co., 29 Conn. 
10, 76 AmD 581 (where insured 
stated that the premises were ‘“un- 
occupied, but to be occupied by a 
tenant,’ insured had a _ reasonable 
time .in which to procure a tenant). 

[a] Seventeen days without a 
tenant is an unreasonable interval. 
Dennison v. Phcenix Ins, Co., 52 Iowa 
457, 3 NW 500. 

33. Gamwell v. 
Mut. F. Ins. Co., 12 Cush. (Mass.) 
167. - 

34. Niagara F. Ins. Co. v. Drda, 
19 Ill. A. 70; Morgan v. Illinois Ins. 
Co., 180 Mich. 427, 90 NW 40; Mc- 
Clure v. Watertown F. Ins. Co., 90 
Pa. 277, 35 AmR 656. 

35. Schmidt v. Williamsburg City 
F. Ins. Co. 98 Nebr. 61, 151 NW 
920; Lancashire Ins. Co. v. Bush, 60 
Nebr. 116, 82 NW 313; Moran v. 
North Empire F. Ins. Co., 10 Alta. L. 
339, 38 DomLR 461, [1917] 1, West 
Wkly 1192. 

{a] It is not within the contem- 
plation of the parties that an insured 
building shall be occupied when, as 
a result of its partial destruction by 
fire, it becomes unfit for occupancy. 
Schmidt v. Williamsburg City F. 
Ins. Co., 98 Nebr. 61, 151 NW 920. 

36. Moran v. North Empire F. 
Ins. Co., 10 Alta. L. 339, 33 DomLR 
461, [1917] 1 WestWkly 1192. 


Merchants’, etc., 


Co., 84 N. J. L. 271, 274, 86 A 399, 45 
LRANS 847,  AnnCas1914C 1172 
(where the court, referring to Lan- 
cashire Ins. Co. v. Bush, 60 Nebr. 
116, 82 NW 3138, said: “We are not 
able to assent to the doctrine thus 
propounded. It seems to us to in- 
ject into the contract of insurance 
provisions which materially alter the 
written instrument... The writ- 
ing declares that the policy shall be 
void if the building becomes vacant 
or unoccupied and so remains for ten 
days. There is no suggestion in this 
language that the provision shall be 
applicable only when the insured 
voluntarily leaves the premises un- 
occupied for the specified period. It 
is the fact of vacancy, not its cause, 
which makes. the provision opera- 
tive’). 

38. See supra § 258. 

39. Limburg v. German F. Ins. 
Co., 90 Iowa 709, 57 NW 626, 48 
AmSR 468, 23 LRA 99; Ladd v. tna 
Ins. Co., 70 Hun 490, 24 NYS 384 [aff 


147 N. Y. 478, 42 NE 197]. And see 
cases infra this note. 
[a] Barns.—(1) In order to 


“occupy” a barn, it is not necessary 
that insured live or sleep in the barn, 
it being a sufficient compliance with 
the policy if the property insured is 
put to the use contemplated by the 
parties, as expressed in the contract 
of insurance. Corlies v. Westchester 
BE. Ins. Coi,)920N.. J. Li) 108, 108A 252. 
(2) Where carts, wagons, farming im- 
plements, and other property in the 
barn at the time of the fire had been 
used almost daily up to the time of 
the fire, and where insured’s tenant 
had visited the barn frequently for 
the purpose of getting farm imple- 
ments therein within two or three 
days of the fire, and once on the day 
thereof, the barn was not “vacant or 
unoccupied” at the time of the fire. 
Corlies v. Westchester F. Ins. Co., 92 
N. J. L. 108, 108 A 152. (3) Where 
a barn insured upon oral application 
was used at the time only for the 
storage of tools and produce, and 
this use was known to the company’s 
agent, but even these contents had 
been removed before the fire, the 
building was nevertheless held not to 
be vacant or unoccupied. Fritz v. 
me Ins. Co,, 78 Mich. 565, 44 NW 

[b] Hog house.—Where the insur- 
ance covered a hog house, the fact 
that it was not used for its appro- 
priate purpose for. some time before 
the fire was immaterial. The pur- 
pose of the clause is to secure the 
attention and watchfulness of the 
owner and occupant to protect the 
premises as a whole from fire. Kim- 


218 [26C.J.] 


in.4? But as such premises are frequently intended 


for rental, the customary use may permit of renova-— 


tion or preparation for tenants without constituting 
nonoceupancy,*! although, contrary to the general 
rule applicable to buildings intended for rental, a 


vacancy incident to change of tenants has been held | 


by some authorities to avoid the policy.4? Where a 
saloon is insured, but the policy does not state the 
building shall be devoted to saloon purposes, the 
occupancy may be by a watchman acting for a 
sheriff under legal process.4* A church is not va- 
cant, although no services are held therein during 


a period in which no minister is regularly in charge, 


provided it is cared for as usual;** and this is also 
’ true, even though services have ceased for other 
causes, if the minister, who holds the title, uses the 
buildings for his personal devotions.*® So a school- 
house ig not deemed unoccupied during vacation 
time,** although there is authority to the contrary.** 
_To constitute occupancy of a building used for 
manufacturing purposes there must be some prac- 
tical use of the property,*® and its use as a place 
of storage merely is not sufficient.t9 So a factory 
is not ‘‘occupied’’? after the tenant removes and 
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business therein is suspended, although the ma- 
chinery and fixtures remain and a watchman resid- 
ing next door is in charge, and a key 1s m the 
possession of insured’s agent, who visits the prem- 
ises frequently.°° But a mere temporary suspen- 
sion of work in the factory does not constitute a 
vacancy or nonocecupancy.®! An ice manufactory 
does not become vacant or unoccupied because it 
is not carried on in the winter,®? nor an ice house 
because in autumn it contains little else than tools.®* 

[§ 266] 2. -Keeping and Use of Prohibited Ar- 
ticles—a. In General. Unless it is provided in the 
policy, or in the charter or by-laws of a mutual] com- 
pany, that the keeping or use of certain articles shall 
affect the policy, insured has a right to use upon 
the premises any substance or article he desires,°* 
unless the risk is thereby increased.>> But if it is. 
provided that certain articles may not be used or 
kept on the premises under penalty of forfeiture, 
or that they may only be used or kept in a certain 
manner or on payment of an additional premium, 
this amounts to a promissory warranty which has 
uniformly been held reasonable and enforcible.*® 
This condition of the policy, like other conditions 


ball v. Monarch Ins. Co., 70 Iowa 5138, 
30 NW 862. 

[c] An elevator (1) is not “va- 
cant or unoccupied” when used for 
storage of tools and machinery. Clif- 
ton Coal Co. v. Scottish Union, etc., 
Ins. Co., 102 Iowa 300, 71 NW 4383. 
(2) It was likewise held when no 
steam was up and no xnen working, 
but insured kept his papers at the 
elevator and persons were around 
the building, that it was not 
‘vacant.’ Williams v. North German 
Ins. Co., 24 Fed. 625. 

{d] A sanitarium which consisted, 
of some twenty-two rooms and sev- 
eral cottages was not “occupied” 
during the months preceding the fire, 
where during that time there was no 
attending physician, matron, or 
servants, and no facilities for heat- 
ing the building, which then only 
contained three people, who were not 
authorized to receive patients or 
work for them, and who left about 
twenty-six hours before the fire, 
after which the building was in 
charge of a watchman. Washington 
F. Ins. Co. v. Cobb, (Tex. Civ. A.) 
163 SW 608. 

fe] A vessel drawn up on the 
shore and emptied of its contents, 
but occasionally visited by workmen 
who came to make repairs, was un- 
occupied. Reid v. Lancaster FH. Ins. 
CO. 20nNa YY 213882: 

40. Limburg v. German F. Ins. 
Co., 90 Iowa 709, 57 NW 626, 48 
AmSR. 468, 23 LRA 99; Home Ins. 
Co. v. Scales, 71 Miss. 975, 15 S 134, 
42 AmSR 512. 

41. Rockford Ins. Co. v. Wright, 
89 Ill. A. 574. 

42. Bast Texas KF. Ins. Co. v. 
Kempner, 87 Tex. 229, 27 SW 122, 47 
AmSR 99 [rev (Civ. A.) 25 SW 999]; 
Liverpool, ete., Ins. Co. v. Baker, 
(Tex. Civ. A.) 198 SW 632. Contra 
Hast Texas F. Ins, Co. v. Kempner, 
12°-Tex. Civ. A. 533, 34 SW 393: 

43. Silver v. London Assur. Corp., 
61 Wash. 593, 112 P 666. 

44, Hampton v. Hartford F, Ins. 
see 65 N. J. L. 265, 47 A 433, 52 LRA 

45. Caraher v. Royal Ins. Co., 63 
Hun 82, 17 NYS 858 [aff 186 N. Y. 
645 mem, 32 NH 1015 mem]. 

46. Ohio HEarmers’ Ins. Co. v. 
Vogel, 166 Ind. 239, 248, 76 NE 977, 117 
AmSR 382, 3 LRANS 966, 9 AnnCas 
oly ftranst CAs) 73° INE) 61.2) (AL) 75 
NE 849]; Halpin v. Phenix Ins. Co., 
118 N. Y. 165, 23 NE 482 [rev 4 NYSt 
867, and dist Connecticut F. Ins. Co. v. 


Buchanan, 141 Fed. 877, 73 CCA 111, ] 


4 LRANS 758 (where the use of a 
building as a normal school had 
ceased, and it was used for storage 
purposes)]. See Mississippi Home 
Ins. Co, v. Stevens, 93 Miss. 439, 46 
S 245 (where the soliciting agent 
knew that the building would not be 
occupied during the vacation of the 
school, and the fire took place during 
such vacation). 

“Parties, when negotiating insur- 
ance on schoolhouses, Know, at the 
time, because common knowledge, 
that the houses will be vacant, in a 
general sense, a large part of the 
year, and the contract is made with 
that implied understanding.” Ohio 
Farmers’ Ins. Co. v. Vogel, supra. 

47. American Ins. Co. v. Foster, 
92 Tll. 3384, 34 AmR 134 (building 
held unoccupied during the period of 
the summer vacation). 

48. Keith v. Quincy Mut. F. Ins. 
Co., 10 Allen (Mass.) 228; Halpin v. 
Phenix Ins. Co., 118 N. Y. 165, 23 NE 
482 [rev 4 NYSt 867]. 

[a] Illustration.—A shop is not 
deemed occupied where tools re- 
mained therein, and a person went 
through almost every day to see that 
everything was in proper condition. 
Keith v. Quincy Mut. F. Ins. Co., 10 
Allen (Mass.) 228. 

[b] “Occupy,” as used in a fire 
policy on a sawmill requiring insured 
to occupy the mill, is synonymous 
with “operate.” Ladd v. AXtna Ins. 
Co., 70 Hun 490, 24 NYS 384 [aff 147 
N. Y. 478, 42 NE 197]. 

Provisions against cessation of 
operation see supra § 252. 


49. Halpin v. Phenix Ins. Co., 118 
N. Y. 165, 23 NE 482 [rev 4 NYSt 
867]. 


50. Halpin v. Attna F. Ins. Co., 
120 N.Y. '70, 28 NE. 988; Halpin v. 
Phenix Ins. Co., 118 N. Y. 165, 23 NE 
482 [rev 4 NYSt 867]. 


51. U. S.—Brighton Mfg. Co. v. 
Reading E. Ins.. Co., 33 Fed. 232; 
Albion Lead Works vy. Williams- 


burg City F. Ins. Co., 2 Fed. 479. 

Ida.—Bellevue Roller Mill Co. v. 
London, ete. F. Ins. Co., 4 Ida. 307, 
Soe) 196s 

Ill.—American F.. Ins. Co. v. 
Brighton Cotton Mfg. Co., 125 Mil. 
See, ONG ecole 

Mich.—City Planing, ete., Mill Co. 
v. Merchants’, etc., Mut. F. Ins. Co., 
Ne ets 654, 40 NW 777, 16 AmSR 

N. Y.—Ladd v. Attna Ins. Co., 147 
N. Y. 478, 42 NE 197 [aff 70 Hun 


490, 24 NYS 3884]; Halpin v. Phenix 
Ins? (Co., 118: -N. 1 Y.-465;, 232N0) 482% 
Whitney v. Black River Ins. Co., 72 
a Y. 117, 28 AmR.116 [afé "9 fun 

Tex.—Attna Ins. Co. v. Lewis, (Civ. 
A.) 204 SW 1170. 

[a] Gin plant.—A clause covering 
a gin plant that the policy should be 
void if the building described be- 
came vacant or unoccupied for ten 
days could mean no more than that 
the building should be used for the 
purpose of ginning during the gin- 
ning season. Adtna Ins. Co. v. Lewis, 
(Tex, Civ. A.) 204°Siw, 1170: 

52. Morotock Ins. Co. v. Pankey, 
91 Va..259,. 21 SE 487. 

53. Des Moines Ice Co. v. Niagara 
F. Ins. Co., 99 Iowa 193, 68 NW 600. 

54. Gould v. York County Mut. F. 
Ins. Co., 47 Me. 4038, 74 AmD 494. 

{a] In Canada a statutory condi- 
tion cannot be set up against insured 
unless it js printed on the policy, 
and this applies to a condition ex- 
empting insurer from liability where 
more than a specified amount of coal 
oil is kept on the premises without 
insurer’s permission. Frey v. Mutual 
Maing 43 50 Cl Oa bast 0 2. 


55. See infra § 267. 
56. U. S.—Gunther v. Liverpool, 
etc, sins. -Go;, 134) US 10 On Set 


448, 33 L. ed. 857. 

Ark.—Phoenix Ins. Co. v. Fleenor, 
104 Ark. 119, 148 SW 650. 

Cal.—Bastian v. British American 
Assur. Co., 143 Cal. 287, 77 P 63, 66 
LRA’ 255. 

Conn.—Billings v. Tolland County 
Mut. F. Ins. Co., 20 Conn. 139, 50 
AmD 277. 

Kan.—Morgan v. Germania F. Ins. 
wee 104 Kan. 383, 179 P 330, 3 ALR 

La.—Dittmer v. Germania Ins. Co., 
23 La. Ann. 458, 8 AmR 600; Reeve 
v. Phoenix Ins. Co., 23 La. Ann. 219; 
Parretto v. German F. Ins. Co., 9 Ta. 
A. (Orleans) 54. 

Mass.—Campbell v. Charter Oak FE. 
& M. Ins. Co., 10 Allen 213. 

Mich.—Boyer v. Grand Rapids F. 
Ins. Co., 124 Mich. 455, 88 NW 124, 
83 AmSR 338. 

Mo.—Kenefick v. Norwich Union F. 
Ins. Soc., 205 Mo. 294, 103 SW 957 
[aff 119 Mo. A. 308, 80 SW 694]. 

N. H.—Wheeler vy. Traders’ 
Co., 62 N. H. 326, 18 AmSR 582. 

N. J.—Snyder v. Dwelling House 
Ins. Co., 59. N. J. L. 544, 37 A 1022, 
ARiss 625) Prev 59 IN. Jct 18, 94 
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§ 266] 


for forfeiture,°7 will be construed most strongly 
If a policy classes articles that 
may be kept thereunder into groups, and differen- 
tiates these groups as ordinarily, extra, or specially 
hazardous, prohibiting the keeping of articles fall- 
ing in other groups than those specifically permit- 
ted, the keeping of such differently grouped articles 
But this rule has been held 
to apply only to articles that increase the risk to 


against insurer.®% 


will avoid the policy.5® 


N. Y.—Matson vy. Farm Buildings 
HW Ins. Co 73 N.| ¥.. 310, 29 AmR 
149 [rev 9 Hun 415]; Westfall v. 
“Hudson River F. Ins. Co., 12 N. Y. 
289; Mead v. Northwestern.Ins. Co., 
7 N. Y. 580; Stettiner v. Granite Ins. 
Co., 12 N. Y. Super. 594; Duncan vy. 
ary F. Ins. Co., 6 Wend. 488, 22 AmD 

Pa.—Lutz v. Royal Ins. Co., 205 
Pa. 159, 54 A 721; White v. Western 
PASSUL+ ©.) 6) Pa. Cas. 267, 6 Ae trst 

Va.—Westchester F. Ins. Co. v. 
Ocean View Pleasure Pier Co., 106 
Va. 633, 56'SE 584. 

_Can.—Laforest v. Factories Ins. 
Co., 538 Can. S. C. 296, 30 DomLR 265. 

Ont.—Gauthier v. Canadian Mut. 
ins CO, 20° WU. C.. C2P) b933 

[a] Policy construed.—(1) A pro- 
vision that kerosene oil may be used 
for lights and kept for sale in quan- 
tities not exceeding five barrels, pro- 
vided it is drawn and lamps filled by 
daylight or not less than ten feet 
from artificial light, imports a regu- 
lation of the use of the oil for light- 
ing purposes, and hence the use 
thereof in heaters to warm the rooms 
did not avoid the policy. Phoenix Ins. 
Go. v. Fleenor, 104 Ark. 119, 148 SW 
650. (2) A provision that a policy 
shall be void if there is kept on the 
premises “petroleum or any of its 
products of equal or greater inflam- 
mability than kerosene oil of legal 
standard (which last may be used 
for lights only, provided the oil be 
drawn, and the lamps be trimmed 
and filled, solely by daylight)” does 
not prohibit the use of kerosene in an 
oil cook stove. Snyder v. Dwelling 
House Ins. Co., 59 N. J. L. 544, 549, 
87 A 1022, 59 AmSR 625 [rev 59 N. J. 
L.°18, 34 A 931]. 


57. See supra &§§ 70, 241. 
58. Phoenix Ins. Co. v. Slaughter, 
12 Wall. (U. S.) 404, 20 L. ed. 444; 


O’Neill v. Caledonian Ins. Co., 166 
Cal. 310, 1385 P 1121; Arnold v. Amer- 
ican Ins. Co., 148 Cal. 660, 84 P 182, 
25 LRANS 6; Bouchard v. Dirigo 
Mut. F..'Ins:: Co.) £13 * Mer 17? 92? A 
899, LRA1915D 187; Williams v. 
Fireman’s Fund Ins. Co., 54 N. Y. 
569, 138 AmR 620. 

Construction as to articles pro- 
hibited see infra notes 61-63. 

59. La—Davern v. Merchants’, 
ete., Ins. Co., 7 La. Ann. 344. 

Me.—Richards v. Protection Ins. 
Co., 30 Me. 273. 

Mass.—Whitmarsh v. Charter Oak 
F. Ins. Co., 2 Allen 581; Lee v. How- 
ard F. Ins. Co., 3 Gray 583. 

"N. Y.—Appleby v. Astor F. Ins: 
Co., 54 N. Y. 253; Jones v. Fireman’s 
Hind. Ins. Co~ 61 NAY. 3138, Rey- 
nolds v. Commerce F. Ins. Co., 47 
N. Y. 597; Pindar v. Resolute F. Ins. 
Mora] Navi.) lids Pindar vs Conti- 
nental Ins. Co., 38 N. Y. 364, 97 AmD 
795. 

Tenn.—People’s Ins. Co. v. Kuhn, 
12 Heisk. 515. 

Vt.—Wilson v. Union Mut. F. Ins. 
Co., 75 Vt. 320, 55 A 662. 
MGan—soveréien, Ki Ins, Co. iv. 
Moir, 14 Can. S..C. 612, 7 CanLTOcc 
Notes 129. ; 

Ont.—Merrick v. Provincial 
G0. ett WC. Qs, Bs 439. 

Que.—Mooney v. Imperial -F¥, Ins. 
€o., 3 Montr. Super. 339. 

60. Rathbone v, City F. Ins. Co., 
31-Conn. 193; Niagara F., Ins. Co. v. 
De Graff, 12 Mich. 124. 

61. See cdses infra this note. 

{a] Fireworks (1) are not includ- 
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products.°? 


ed under the designation of “‘fire- 
crackers.” Steinbach v. New York 
Reeth, Sins iCo., 3iwalkh Cut S.) 
183, 20 L. ed. 615. (2) Nor are they 
included under the term “gunpow- 
der.” Tischler v. California Farm- 
5G Sea F. Ins. Co., 66 Cal. 178, 4 P 
_ [b]. Blasting powder is included 
in “explosives.” Penman vy. St, Paul 
H pcm Via insCo,, 206. U.S: 311, 130. 
SCt 312, 54 L. ed. 493 [aff 151 Fed. 
D618 OCA) 1545]. 

{c] Dynamite and giant powder 
are sufficiently described by the term 
“nitro-glycerine.” Sperry v. Spring- 
field F. & M. Ins. Co:, 26 Fed. 234. 

[ad] Gunpowder.—(1) A_ policy, 
stipulating that it should be void ‘if 
gunpowder, etc., be kept on the prem- 
ises, or if camphene, ete., be kept in 
quantities exceeding one barrel,” was 
construed to allow gunpowder on the 
premises up to the amount of one 


barrel. Phoenix Ins, Co. v. Slaugh- 
ter,)) L2)-Wallk. CU. S.)i404 20, L.. ed. 
444, (2) Where the policy provided 


that gunpowder not exceeding 
twenty-five pounds, and other mer- 
chandise, “not more hazardous,” 


usual to general stocks of merchan- 
dise, might be kept, the keeping of 
three and one-half boxes of squibs 
containing about a pound of powder 
will not render the policy void. Me- 
chanics’, ete., Ins. Co. v. Floyd, 49 
SW 5438, 20 KyL: 1538. - (3): 4“ mere 
statement that ‘‘gunpowder is not in- 
surable unless by special agreement” 


does not amount to a provision that 


the use or keeping of such commo- 
dity will terminate the policy. It 
means simply that the value thereof 
will be excluded from any estimate 
of loss unless. specially insured. 
Dunean v. Sun F. Ins. Co., 6 Wend. 
(N. Y.) 488, 22 AmD 539. 

62. Grand Rapids Hydraulic Co. 
ve American H. Ins; Go., 903 Mich: 
396, 53 NW 538; and see cases infra 
this note. 

{a] Reduced oils included in pro- 
hibition.—‘“‘The reduced oil used, un- 
der the testimony, came within the 
products of petroleum expressly ex- 
cepted from the prohibitions con- 
tained in the policy. The use being 
excepted, the usual and ordinary 
methods of such use were included 
in the exception.’’ Grand Rapids Hy- 
draulic Co. v. American F. Ins. Co., 
93 Mich. 396, 398. 

[b] “Burning fluid or chemical 
oils,” in a policy providing that if 
assured shall keep or use any camp- 
hene or spirit gas, or “burning fluid 
or chemical oils,” on the premises, it 
should be void, means only such 
burning fluids and chemicals as are 
in their nature like camphene_ or 
spirit gas. Mears v. Humboldt Ins. 
Co:, 92 Pa.-15, 37-AmR 647, 

[c] Kerosene (1) has been held to 
included unger an exception of 
“rock and earth oil.” Buchanan v. 
Exchange F. Ins. Co., 61 N. Y. 26. 
(2) It is also included in the desig- 


be 


nation of “crude, or refined coal or, 


earth oils”’ Bennett v. North Brit- 
iene ete alnSenCoe Sl ING econ: Ol 
AmR 501. But see Morse v. Buf- 
falo F. & M. Ins. Co., 30 Wis. 534, 
11 AmR 587 (where a policy pro- 
hibiting the use of “naphtha, benzine 
or benzole, chemical, crude or refined 
coal or earth oils,’ was held not 
avoided by the use of kerosene for 
lighting purposes, since “refined coal 
or earth oils’ should be construed 
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the premises insured, and not to those considered 
hazardous because of their own hability to damage, 
and. which do not call for-an increase of premium.®° 

Specific- articles included in prohibition. 
stances commonly prohibited by the general terms 
of a policy are explosives,®t and petroleum and its 
But any article by the express terms 
of the policy may be agreed upon as hazardous, 
and prohibited.®? 


Sub- 


with reference to the object and pur- 
pose of the condition, which was to 
decrease the danger of loss by pro- 
hibiting tne Keeping or use of highly 
inflammable sukstances, such as 
naphtha, benzine, or benzole). (3) 
Nor can it be properly classified as 
an “inflammable liquid’ within the 
meaning of that term as used in a 
policy. Buchanan y. Exchange F. 
INS. COw Oly INI Yo ore bennteuw ve 
North British, etc., Ins. Co., 8 Daly 
471 [aff 8 Nis ¥. 273, 37 AmR 501). 
(4) It has been held that in the ab- 
sence of proof kerosene will not be 
held to be a “burning fluid or chemi- 
eal oil,” as these words are used in 
an insurance policy. Mark v. Na- 


tional F. Ins. Co., 24 Hun 565 [aff 
STEN. VYs 663" mem |. 
[d] Gasoline.—(1) The _ prohibi- 


tion of petroleum has been held to 
include gasoline as a product of that 
oil, although not mentioned in the 
terms. Kings County F. Ins. Co. v. 
Swigert, 11 Ill. A. 590. (2) A naked 
privilege to use a gas apparatus does 
not justify insurcd in keeping and 


storing gasoline. Liverpool, etce., 
Ins. Co: v. ‘Gunther, 116.0. S.° 113; 
6 SCt 306, 29 L. ed. 575.- (3) But 


the fact that insured is forbidden to 
use gasoline for ligkting will not 
render the policy void by reason of 
the use of gas made from gasoline. 
Arkell vy. Commerce Ins. Co., 69 N. Y. 
191, 25 AmR 168; (4) Several ma- 
chines, each with gasoline in its 
tank, are allowed on the insured 
premises, by the warranty in the 
rider, construed, under the statute, 
in favor of ‘insured, it prohibiting 
gasoline on the premises other than 
in the reservoirs of ‘‘machines’”’ ad- 
mitted into the building where ‘‘the 
machine is permanently or tempo- 
rarily stabled.” O’Neill vv. Cale- 
donianyins:Co., 166 (Calis310_135 ae 
1121. 

[Le] Camphene.—(1) The prohibi- 
tion of the use of camphene for light- 
ing purposes is valid, and its nonob- 
servance avoids the policy. Westfall 
v. Hudson River F. Ins. Co., 12 N. Y. 
289; Mead v. Northwestern Ins. Co., 
TN. YY, 530, Seld. 21; Stettiner v. 
Granite “Ins.” Co:,- 12 N. “Y. Super: 
594. (2) Kerosene is not prohibited 
by a stipulation against “camphene, 
spirit-gas, burring-fluid, or chemical 


oils.” Wheeler v. American Cent. 
Ins." Con 6> MorrAse23. 
{f] Naphtha.—(1) The _ prohibi- 


tion of naphtha is valid, and the in- 
surance terminates upon a substan- 
tial use of that article upon the 
premises, Wheeler v. Trader’s Ins. 
Co., 62 N. -H. 327. (2) But naphtha 
is not included under the term 
“burning fluid,’ for this term has a 
technical meaning, and does not de- 
note any fluid that will burn. Put- 
nam v. Commonwealth Ins. Co., 4 
Fed. 753, 18 Blatchf. 368. 


68. Sce cases infra this note. 

[a] Flax—Hynds y. Schenectady 
County Mut. Ins. Co., 16 Barb. 119 
faff: TIN. ¥5547- 

[b] Seed cotton. — Edwards v. 
Farmers’ Mut. Ins. Assoc., 128 Ga. 


353, 57 SE 707, 119 AmSR 385, 12 
LRANS 484, 10 AnnCas 1036. 


[c] Hay.—Dittmer v. Germania 
Ins.* 'Co., 23" has Annis458,2 8 AmR 
600. 

{d] Rags.—(1) The keeping of 


rags or waste is not improper except 
where the policy so provides. Gould 
v. York County Mut. F. Ins. -Co., 47 
Me. 403, 74 AmD 494. (2) Effect of 
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Permission to use or keep. If permission is ob- 
tained to use or keep articles prohibited by_ the 
policy, all keeping and using must be done strictly 
in accordance with the terms of the permission, or 
A general description of ar- 
ticles insured will not operate as a permission to 
keep goods prohibited by ordinance, particularly 
when the policy provides that commodities of the 
stated character should not be kept in a different 
manner than that prescribed by law.®% 
particular substance is enumerated as among the 
articles requiring a special premium, but by an- 
other clause the keeping of a certain amount of 
such substance is permitted, the latter clause pre- 
vails;** and notwithstanding a statutory condition 
limiting the amount of the substance which may be 
kept on the premises, the policy may fix the limit at 


forfeiture results.®4 


a less amount.®? 


[§ 267] b. Materiality of Breach and Increase 


custom upon such a provision. El- 
liott v. Hamilton Mut. Ins, Co., 13 
Gray (Mass.) 139; Macomber v. How- 
ard F. Ins. Co., 7 Gray (Mass.) 257. 
[e] Ashes.—(1) The prohibition 
of the keeping of ashes is valid and 
enforceable. Billings v. Tolland 
County Mut. F. Ins. Co., 20 Conn. 
139, 50 AmD 277. (2) And where in- 
surer stipulated for exemption “if 
ashes are allowed to remain in 
wood,” a deposit of them in a barrel 
by an agent of insured was held to 
avoid the policy. Worcester v. Wor- 
cester Mut. &. -Ins. Co.,. 9° Gray; 
(Mass.) 27. (3) But the placing of 
cold ashes in a bvilding is not a vio- 


lation of a condition against ashes 
and lime. Montmagny Mut. F. Ins. 
Co. v. Carbonneau, 15 Que. 86, 16 


RevdeLegis 275. 
64. U. S.—Gunther y. Liverpool, 
etc., Ins. Co., 85 Fed. 846. 
Cal.—Cerf v. Home Ins. Co., 44 
Cal. 320, 13. AmR 165. 
Ill.—Norwaysz v. Thuringia Ins. 
Co., 204 Ill. 334, 68 NE 551. 
Md.—Maryland FE. Ins. Co v. 
Whiteford, 31 Md. 219, 100 AmR 45. 


Mich.—Vandervolgen v, Manchester 
vhs Assur, Co., 123 Mich. 291, 82 NW 
46. 


Minn.—Betcher y. Capital F. Ins. 
Co., 78 Minn. 240, 80 NW 971. 

N. Y.—Shipman y. Oswego, etce., 
Ins: Co. 479 JN. Yon 627,521 Albus 153; 


Ont.—Parsons v. Queen’s Ins. Co., 
2. Ont. 45. 

{a] MDlustrations.—(1) Permission 
for the use of gasoline gas will not 
authorize the keeping of gasoline or 
benzine for any other purpose than 
the manufacture of such gas. Liver- 
pool, ete., Ins. Co. v. Gunther, 116 
Un, S.. 113, 6 ‘SCt, 306, 29 L. ed. .575. 
(2) A permit to use gasoline in a 
specified manner is not a permit to 
use it in another maner. Norwaysz 
v. Thuringia Ins. Co,, 204 Ill. 324, 68 
NE 551. (8) Filling lamps by arti- 
ficial light when the policy permits 
the use of kerosene only under the 
restriction that it be not drawn near 
an artificial light will exempt the 
company from a loss caused thereby. 
Gunther vy. Liverpool, ete.,, Ins. Co., 
34 Fed, 501 [aff 134 U. S. 110, 108 
SCt 448, 33 L. ed. 857]; Vandervolgen 
v. (Manchester ) FR.) Assur.) Go. 123 
Mich. 291, 82 NW 46; Jones v. How- 
ard) Ins-)Co., 10 NYSt 120.)faffti117 
N. Y. 103, 22 NE 578]. See Gunther 
v. Liverpool, etc., Ins. Co., 134 U. S. 
110, 10 SCt 448, 33 L. ed. 857 (where 
the policy prohibited the filling of 
lamps except by daylight, and per- 
mission was given to fill and trim 
lamps by daylight only). 

[b] “Tin cans,’”? within the mean- 
ing of a policy giving permission 
to keep one barrel of benzine in tin 
cans, is to be construed to include 
one tin can large enough to hold a 
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material.7° 


Where a 


barrel of the liquid. Maryland F. 
Ins. Co. v. Whiteford, 31 Md. 219, 1 

[c] Retention of articles after ex- 
piration of permit avoids the policy. 
Betcher v. Capital F. Ins, Co., 78 
Minn. 240, 80 NW 971. 

{[d] The agreement of an agent 
with insured that he might keep ten 
pounds of powder on the premises 
was valid when the policy provided 
that the keeping of twenty-five 
pounds would avoid the policy. Par- 
sons v. Queen’s Ins. Co., 2 Ont. 45. 

65. Jones v. Firen.an’s Fund _Ins. 
Co., 51 N. Y. 318 [aff 2 Daly 307]. 


66. Bowman v. Pacific Ins. Co., 27 
Mo. 152. 
[a] Requiring special premium 


for gunpowder, but permitting a cer- 
tain amount to be kept. Bowman v. 
Pacific Ins. Co., 27 Mo. 152. 


67. Parsons v. Queen’s Ins. Co., 
2 Ont. 45. 
68. Cal. — Bastian v. British 


American Assur. Co., 143 Cal. 287, 77 
P 63, 66 LRA 255. 

Ill.—Norwaysz v. Thuringia Ins. 
Co., 204 ill. 334, 68 NE 551 [aff 104 
Ill. A. 390]. 

Kan.—Morgan v. Germania F. Ins. 
ree 104 ‘Kan.383, 179. Bii330;, 3: ALR 
Me.—Richards v. 
Co., 30 Me. 2738. 

Md.-—Turnbull v. Home F, Ins. Co., 
83 Md. 312, 34 A 875. 

Mo.—Kenefick v. Norwich Union F. 
Ins. Soc., 205 Mo. 294, 108 SW 957 
[aff 119 Mo. A. 308, 80 SW 694]. 

N. Y.—wWilliams v. People’s F, Ins. 
Co., 57 N. Y. 274; Westfall v. Hudson 
River F.. Ins, Co., 12.N.. Y. 289 [rev 
Sak Y. Super. 490, 12 NYLegObs 

Tex.—Pennsylvania F, Ins. Co. v. 
Faires, 13 Tex; Civ. A. 111, 35 SW 55. 

[a] Rule applied.— Policies in 
terms voidable if insured kept, used, 
or allowed on the premises gasoline, 
or petroleum, or any of its products 
move inflammable than kerosene oil, 
were void where insured for several 
months kept his motor ear with its 
gasoline tank one-third full of gaso- 
line in the building, although it was 
not therein at time of fire. Morgan 
v. Germania F. Ins. Co., 104 Kan, 383, 
179 P 330, 3 ALR 794. 
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69. Jones v. Howard Ins. Co., 117 
N.. Y.,,108,, 22 «NE (578; .Matson. wv. 
Farm Building Ins.- Co.,, 73. N.. Y. 


310, 28 AmR 149, 

[a] Illustration.—When the policy 
provided that insurer should be re- 
leased from loss caused by the use 
of kerosene except for lights, the 
lamps to be filled without the use 
of artificial lights, the filling of lamps 
by such light was held not a for- 
feiture, but only as creating exemp- 
tion from any loss caused thereby. 
Jones v. Howard Ins. Co., 10 NYSt 
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of Risk. Where a prohibited article is kept or 
used, it is wholly immaterial that its keeping or 
use was not connected with the occurring of the 
fire,°S unless the provision is so worded as to apply 
only in’ case the loss has been caused by the 
use of such substances.®® 
increase of the risk is also generally deemed im- 
While statutory enactments frequent- 
ly change these rules,’! they do not avoid material 
warranties;72 and a breach of a warranty that ex- 
plosives shall not be stored in a building will for- 
feit the policy, although such explosives were re- 
moved in time to prevent an explosion.” 
policy provides that it shall be void if the risk 
is increased, or is increased by any means within 
the knowledge or control of insured, then the fact 
that the risk was so inereased must be shown in 
order to avoid the policy;7* and a mere continua- 
tion of the conditions and uses existing at the time 


The increase or non- 


If the 


120 [aff117 N. Y. 103, 22 NE 578]. 

70. Norwaysz v. Thuringia Ins. 
Co., 204 Ili. 334, 68 NE 551 [aff 104 
Ill. A. 390]; Richards v. Protection 
Ins, Co., 30 Me. 273. 

71. Atherton v. British-America 
Assur. Co., 91 Me. 289, 39 A 1006; 
Commonwealth Ins. Co. v. Finegold, 
(Tex. Civ. A.) 183 SW 833. 

{a] Ilustration.—The keeping of 
gasoline in violation of a policy in a 
stock of goods does not avoid it un- 
der a Texas statute where the breach 
did not contribute to bring about the 
loss. Commonwealth Ins. Co. v. 
Finegold, (Tex. Civ. A.) 183 SW 838. 

{b} In Michigan the statute pro- 
vides for the insertion in fire poli- 
cies, after the clause enumerating 
the conditions of forfeiture, of a 
proviso that the policy shall be void 
only when the loss occurs while the 
breach of candition continues, or 
such breach is the primary or con- 
tributory cause of the loss. Boyer v. 
Grand Rapids F. Ins. Co., 124 Mich. 


"455, 83 NW 124, 883 AmSR 338. 


72. Kenefick v. Norwich Union F. 
Ins. Soc., 205 Mo. 294, 103 SW 957 
[aff 119 Mo. A. 308, 80 SW 694]. 

73. Kenefick v. Norwich Union F, 
Ins. Soc., 205 Mo. 294, 103 SW 957 
[aff 119 Mo. A. 308, 80 SW 694]. 

74 Conn.-—Daniels y. Equitable F. 
Ins. Co., 50 Conn. 551. P 

Ga.—Alston v. Greenwich Ins. Co., 
100 Ga. 282, 29 SE 266. 

Ky.—Mercantile Ins. Co. v. Union 
Stock Yards Co., 120 Ky. 465, 87 SW 
285, 27 KyL. 852. 

Mich.—Grand Rapids Hydraulic Co, 
v. American F. Ins. Co., 93 Mich. 396, 
53 NW 588. 

Mo.—Wheeler y. American Cent. 
Ins. Co., 6 Mo, A. D. 

N. Y.—Appleby v. Astor F. Ins. Co., 
54aIN. Yap eos 

Pa.—Bentley v. Lumberman’s Ins. 
Co., 191 Pa, 276, 43.A, 209, 

S. D—Farmers’ State Bank vy. Tri- 
State Mut. Grain Dealers’ F, Ins. Co., 
41 S. D. 398, 170 NW 638. 


Ont.—Gill v. Canada FF. & M. Ins. 
Cow. Ontes4t. 
[a] The term “change” igs a 


synonym of “increase” in the condi- 
tion “if the risk be increased or 
changed by any means whatever,” the 
policy shall be void. Gill v. Canada 
F. & M. Ins. Co., 1 Ont. 341; Ottawa, 
ete., Forwarding Co. v. Liverpool, 
ete,; Ins: Co. 28\U. C: Q. By 518% 

{o] The risk was not increased 
by: (1) The use of a less inflam- 
mabie substance than that specifi- 
cally permitted. Grand Rapids Hy- 
draulie Co. v. American F, Ins. Co., 
93 Mich. 396, 53 NW 538. (2) The 
mere failure to extinguish lamps at 
a time long prior to the fire, even 
though the policy provides’ that 
lamps shall be put out at the close 
of the day’s business. Fireman’s 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the policy was issued is insufficient.75 

[§ 268] c. Knowledge of Insured and Liability 
I Where the policy con- 
tains a condition avoiding it if the property is so 
used as to increase the risk by any means within 
the knowledge or control of insured, the act of a 
third person without the knowledge of insured will 
But where the policy pro- 
hibits the keeping or use of specified articles the 
fact that such articles were kept or used by a 
tenant or some other third person without knowl- 
It has been held, 
however, that a mere technical breach or an acci- 
dental or involuntary failure to perform the con- 
dition, not sanctioned by, or known to, insured, and 
which does not increase the risk, 


for Acts of Third Persons. 


not avoid the policy.7é 


edge of insured is immaterial.” 


the policy.78 


[§ 269] d. Keeping or Use Outside of Building 
Where a building is in- 
sured and the policy prohibits certain articles from 
being kept or used on the premises, the keeping 
or use of the prohibited articles on land outside the 
building or in detached structures adjacent thereto 
will not work a forfeiture 79 in the absence of an 


or on Adjacent Premises. 


iwis 7 COueve Cech. 22) Ayla 48 259. 
(3) The use of a fiuid not specially 
prohibited, for lighting purposes in 
moderate quantities. Wheeler v. 
American Cent, Ins. Co., 6 Mo. A. 235. 
(4) Lighting with gasoline. Chester 
County Mut. F. Ins. Co. v. Coatesville 
Shoe Factory, 80 Pa. 407. (5) The 
application, for the purpose of re- 
moving dust from machinery in an 
elevator insured, of a mixture of 
kerosene and gasoline to the rusted 
parts. Farmers’ State Bank y. Tri- 
State Mut. Grain Dealers’ F. Ins. Co., 
41, S. D. 398, 170 NW 688. 

{c] The risk was increased: (1) 
Where insured permitted another 
person to store a large quantity of 
hay in the storehouse wherein his 
own goods covered by the policy were 
contained, and to make sales of the 
hay so stored, although “hay’”’ belong- 
ing to insured was one of the articles 
covered by the policy. Alston v. 
Greenwich Ins. Co., 100 Ga. 282, 29 
SE 266. (2) By the placing of a 
stove in a room containing a large 
quantity of naphtha gas. Daniels v. 
Equitable F. Ins. Co., 50 Conn. 
Dole 

75. Rossini v. St. Paul F. & M. 
Ins. Co., (Cal.) 188 'P 564. 

[a] The term “increased hazard” 
denotes an alteration or change in 
conditions. Rossini v. St. Paul F. & 
M. Ins. Co., (Cal.) 188 P 564. : 

76. Royal Exch. Assur. YV. 
Thrower, 240 Fed. 811; Mercantile 
Ins. Co. v. Union Stock Yards Co., 
465,.87 SW 285, 27 Kyl 


77. U. S.—Gunther vy. Liverpool, 
Ins. Co., 134 U. S. 110, 10 SCt 
33 L. ed. 857; Liverpool, etc., 
| Go. sv. Gunther, 116: 0. S* 113, 
6 SCt 306, 29 L. ed. 575 [rev 85 
Fed. 846, 20 Blatchf. 362]. 

Ga.—Ecwards v. Farmers’ Mut. 
Ins. Assoc., 128 Ga. 353, 57 SE 707, 
119 AmSR 385, 12 LRANS 484, 10 
AnnCas 1036. But see Queen Ins. Co. 
v. Van Giesen, 136 Ga. 741, 72 SE 
41 (where an employee of insured 
carried a can of gasoline on the 
premises to burn the house contain- 
ing the goods insured, and it was so 
used without the knowledge or com- 
Plicity of insured, such act was not 
keeping, using, or allowing gasoline 
upon the premises by insured). 

Ill.—Norwaysz v. Thuringia Ins. 
Co., 204 Ill. 334, 68 NE 551 [aff 104 
Ill. A. 390]. 

Kan.—German F, Ins. Co. v. Shaw- 
nee County, 54 Kan. 732, 39 P 697, 
45 AmSR 306. 

Pee aewen ieolis v. Worcester Mut. F. 
Ins. Co., 97 Mass. 284; Wetherell v. 
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will not defeat 
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express provision of the policy to the contrary.*° 
And a policy prohibiting the generating of gas 
within the building or ‘‘contiguous’’ thereto does 
not apply to gas works constructed fifty feet away.*! 
The word ‘‘premises,’’ however, has been held to 
include a one-store addition opening into the main 
building and used as a part thereof.®2 
property is alone insured a condition prohibiting 
the keeping or use of specified articles ‘‘on the 
premises insured’’ is inapplicable.$* 
lessee of one floor of a building insured the furnish- 
ings on that floor, the term ‘‘above described prem- 
ises’’ was held not to include other parts of the 
building over which insured had no econtrol.s4 
increase of the risk by the use of adjacent premises 
not under insured’s control, there being no provi- 


If personal 


But where a 


An 


sion as to adjacent premises in the policy, will not 


of the policy.8® 


City EF. Ins. Co., 16 Gray 276; Worces- 
ter v. Worcester Mut. F. Ins. Co., 9 
Gray 27. 

N. H.—Badger y. Platts, 68 N. H. 
222, 44 A 296, 73 AmSR 572. 

N. Y.—Kohlmann y. Selvage, 34 
App. Div. 380, 54 NYS 230; Duncan 
v. Sun F. Ins. Co., 6 Wend. 488, 22 
AmD 539. 

Pa.—Diehl v. Adams County Mut. 
Ins. Co., 58 Pa. 448, 98 AmD 302; 
Philadelphia F. Assoc. v. Williamson, 
26 Pa. 196; McCurdy v. Orient Ins. 
Co., 30 Pa. Super. 77. But see Farm- 
ers’, etc., Ins. Co. v, Simmons, 30 Pa. 
299 (casual use of friction matches 
or camphene by workmen contrary 


‘to orders of insured did not avoid 


policy). 

Va.—Westchester F. Ins. Co. v. 
Ocean View Pleasure Pier Co., 106 
Va. 638, 56 SE 584. 

But see Gump y. National Union 
LN S ue Oye hos pOD. 7 (Cire. WIN, pcs 
426, 34 Oh. Cir. Ct. 36 [aff 86 Oh. 
St. 325 mem, 99 NE 1130 mem] 
(where there are intimations to the 
contrary). 

78. Copp v. German-American Ins, 
Coste LOL eWiAS.t en O345 nS) CNW 21> 
616. 

[a] Mlustration.—Where insured 
agreed to use only lard and sperm 
oil in lubrication in insured mill, the 
fact that the lard and oil ordered by 
him was, without his knowledge, 
mixed with a product of petroleum, 
did not avoid the policy, the mixture 
being as safe as lard and sperm 
oil. Copp v. German-American Ins. 
Co., 51 Wis. 637, 8 NW 127, 616. 

79. U. S.—Sperry v. Insurance Co. 
of North America, 22 Fed. 516. 

Cal.—Rossini y. St. Paul F. & M. 
Ins. Co., 188 P 564. 

Md.—Carlin v. Western Assur, Co., 
57 Md. 515, 40 AmR 440. f 

Mo.—La Force vy. Williams City 
¥F. Ins. Co., 438 Mo. A. 518. 


Nebr.—Hanover F. Ins. Co. v. 
Stoddard, 52 Nebr. 745, 73 NW 
291. 


N. Y.—Keeney v. Home Ins. Co., 
71 N. Y. 396, 27 AmR 60; Arkell v. 
Commerce Ins. Co., 69 N. Y. 191, 25 


AmR 168; Rau v. Westchester F. 
Ins; Co, 386 cApps. Div. 179, 55 NYS 
459. 

Oh.—Queen Ins. Co. v. Sinclair, 1 
Oho Cir Cty 496, 1 Ob .es@ir Dec: 
216% 


Pa.—Bone v. Detroit Nat. F. Ins. 
Co., 261 Pa. 554, 104 A_742; Allemania 
F. Ins. Co. v. Pitts Exposition Soc., 
8 Pa.’Cas, 424, 11 A. 572. 

Tex.—American Cent. 
Chancey, 60 Tex. Civ. A. 
SW 577; Fireman’s Fund Ins. Co. v. 


affect the rights of insured.®® 

[§ 270] e. Keeping or Use Discontinued. If the 
policy provides only for a suspension thereof while 
prohibited articles are upon the premises, 
discontinuance of such a use revives the operation. 


the 


If the policy provides that it shall 


be void if prohibited articles are used or kept on 


SHSBEAT, 20 Tex. Civ. A. 343, 50 SW 
Wis.—Northwestern Mut. L. Ins. 
mi v. Germania F, Ins. Co., 40 Wis. 
- Can.—Evangeline Fruit Co. v. Pro- 
vincial Ins. Co., 51 Can. S. C. 474, 24 
DomLR 577 [allowing app 48 N, S. 
39, 17 DomLR 378]. 
_{a] Rule applied.—(1) A prohibi- 
tion against the use of gasoline on 
the premises in excess of one quart 
is not violated by the keeping of one 
hundred and fifty gallons in an un- 
derground tank on an adjacent lot. 
Rossini v. St. Paul F. & M. Ins. Co., 
(Cal.) 188 P 564. (2) Gasoline is not 
“used on the premises’ when it is 
stored off the premises and there va- 
porized, and the vapor is carried into 
the building by a pipe and used for 
lighting. Arkell v. Commerce Ins. 
Co., 69 N, Y. 191, 25 AmR 168; Queen 
Ins. Co. v. Sinclair, 1 Oh. Cir. Ct. 496, 
1 Oh. Cir. Dec. 276. 

80. Kohlmann v. Selvage, 34 App. 
Div. 380, 54 NYS 230. 

[a] The New York standara@ 
policy provides that the keeping or 
use of prohibited articles on adja- 
cent premises shall avoid the policy, ° 
and the keeping of such on premises 
adjacent and under the control of in- 
sured will cause a forfeiture. Kohl- 
mann v. Selvage, 34 App. Div. 380, 
54 NYS 230. 

81. Arkell v. Commerce Ins. Co., 
69=N. aye, TOUS 25 “Ain 68 sfadt otekbun 
455]. 

82. Boyer vy. Grand Rapids F. Ins. 


Co., 124 Mich. 455, 88 NW 124, 88 
AmSR 338. 
83. Leggett v. Attna Ins. Co., 44 S. 


C. L. 202; Mosley v. Vermont Mut. F. 
Ins; Co., 109 Vit» 142, 

84. Central Market. St. Co. v. 
North British, etc., Ins. Co., 245 Pa. 
2t2, 91 A 662. 

85. Rossini v. St. Paul F. & M. 
Ins. Co., (Cal.) 188 P 564; Des Moines 
State Ins. Co. v. Taylor, 14 Colo. 499, 
24 P 333, 20 AmSR 281; McKee v. 


Susquehanna Mut. F. Ins. Co., 135 
Pa. 544, 19 A 1067. 
86. Putnam v. Com. Ins. Co., 4 


Fed. 753, 18 Blatchf. 368; O’Neill v. 
Caledonian Ins. Co., 166 Cal. 310, 135 
P 1121; Phoenix Ins. Co. v. Lawrence, 
4 Metc. (Ky.) 9, 81 AmD 521; Leg- 
ett V., Auina, Ins. Co., 5447 S.iC. Ts 
202. 

{a] In Michigan, under the pro- 
viso which the statute requires to be 
inserted in a policy, the policy is 
avoided where the loss occurs during 
a breach, Boyer y. Grand Rapids F. 
Ins. Co., 124 Mich. 455, 83 NW 124 
83 AmSR. 3388. 


999. (26-0) 5] 


the premises, the authorities are in conflict, upon the 
question of whether or not the policy revives upon 
Some authorities 
assert that the policy can be revived only by ex- 
Other authorities 
have held that the validity of the policy depends 
upon the condition of the premises at the time of 
the loss, and that a discontinuance of the prohibited 
use revives the policy;8* and the same conclusion 
is reached in some cases by construing the phrase 
‘‘used or kept’? as meaning a permanent, rather 
than a temporary, use or keeping.®® 

f. What Constitutes Keeping or Using 
As a general rule the words 
‘‘kept’’ or ‘‘used’’ in the clause under considera- 
tion refer to a permanent or habitual keeping or 
use, and the condition is not violated by the tem- 
porary, casual, or incidental presence or use of such 


a cessation of the prohibited act. 


p 1 id } 87 
press agreement of the parties. 


[§ 271] 
—(1) In General. 


87. Wheeler v. Traders’ Ins. Co., 
62 ‘N. H. 450; Mead v. Northwestern 
Ins. Co., 7 N. Y.°530, Seld..21. 

88. Mercantile Ins. Co. v. Union 
Stocks *Yards-= Co; ©! 120" Ky. —465, 
87 SW 285, 27 KyL 852; Fireman’s 
Ins: Co... v. Cecil, 12 Kyl 48, 259; 
Kennefick-Hammond Co. vy. Norwich 
Union F. Ins. Soc., 119 Mo. A. 308, 80 
SW 694; McClure v. Chester County 
Nits He ns. Co, 2427 (Pa 259 588i A 
921, 48 LRANS 1221; Phenix Ins. Co. 
v. Shearman, 17 Tex. Civ. A. 456, 43 


SW 930. 
- 89. Mears vy. Humboldt Ins. Co., 
92+ Pa.’ 15,37 - AmR: “6475 Chester 


County Mut. F. Ins. Co, v. Coatesville 
Shoe Factory, 80 Pa. 407; Springtield 
F. & M: Ins, Co. v. Wade, 95 Tex. 
598, 68 SW: 977, 938. AmSR 870, 58 
LRA 714. 

Temporary keeping. or use gener- 
ally see infra § 271. 

90. Cal.—Arnold v. American Ins. 
Co., 148 Cal. 660, 84 P 182, 25 LRANS 


6. 

Ill.—D. I. Felsenthal Co. v. North- 
ern Assur, Co., 284 Ili. 348, 120 NH 
268, 1 ALR 602 [aff 205 Ill. A. 610]; 
Szymkus v. Hureka F. & M. Ins, Co., 
114 Hl. A. 401, 

Ky.—Home Ins. Co. v. Bridges, £72 
Ky. 161, 168, 189 SW 6, LRA1917C 
276 [cit Cyc]. 

Me.—Bouchard vy. Dirigo Mut. F. 
Ins.cCo,, suis Me. Ai. e972 7AN Soon LRA: 
1915D 187. 

Md.—Maryland F. Ins. Co. vy. 
Whiteford, 31 Md. 219, 1 AmR 45. 

Mass. — Rockland First Cong. 
Ckuich vy. Holyoke Mut. &. Ins, Co., 
158 Mass. 475, 33 NE 572, 
508, 19 LRA 587. 

Mo.—La Force v. Williams City F. 
Ins. Co., 48 Mo. A, 518, 

N. Y.—Hynds v. Schenectady 
County Mut.” Ins) 'Co,, 110 IN. .Y.' 554 
[aff 16 Barb. 119]; O’Niel v. Buffalo 
WSIS COs B IN. Lye oes 

Oh.—Merchanty’, ete., Mut. Ins. Co. 
Va. Washington.) Mut.) Ins) "Co; F 
Handy 408, 12 Oh. Dec. (Reprint) 209 
[aff 1 Handy 181, 12 Oh. Dec. (Re- 
print) 90]. 

Okl.—Hanover F. Ins. Co. y. His- 
man, 45 Okl. 639, 146 P 214, AnnCas 
1918D 288 

S. D.—Farmers’ State Bank v. Tri- 
State Mut. Grain Dealers’ F. Ins. Co., 
41 S. D. 398, 170 NW 688. 

Tenn.—Nashyille State Ins, Co. v. 
Hughes, 10 Lea 461. 

Tex.—Springfield F. & M. Ins, Co. 
v. Wade, 95 Tex. 598, 68 SW 977, 93 
AmSR 870, 58 LRA 714; Fireman’s 
Fund Ins. Co. vy. Shearman, 20 Tex. 
Civ. A. 343, 50 SW 598. 

Eng.—Thompson y. Equity F. Ins. 
Cor MELSTON ANY Co 592°) 8B R Get yo 
AnnCas 412; Dobson y. Sotheby, 1 M. 
SVE OO non EO la ete ‘ 

_Can.—Evangeline Fruit Co. vy. Pro- 
Wincla leh UNSC. ol Can. SCs 4: 
24 DomLR 577 [allowing app 48 N., 
$2739, 17) DomLR ~ 378): 
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Ont.—Thompson v. Equity F. Ins. 


Co., 17 Ont. L. 214, 12 OntWR 373 
[dism app 10 OntWR 761, and app 
allowed 41. Cana. S. C. 491 on the 


ground that the prohibited article 
was not brought upon the premises 
for a mere temporary purpose]. 

“Tt is not enough, according to this 
phraseology, that hazardous articles 
are upon the premises. They must 
be there for the purpose of being 
stored or kept; and the premises 
must be appropriately applied or 
used to effect that purpose. This is 
the definition that has been settled 
by repeated decisions in reference to 
the word ‘storing,’ and there is no 
reason why it should not be applied 
to ‘keeping,’ a word of more exten- 
sive signification undoubtedly, but 
which, in this connection, seems to 
demand a continued occupation of the 
whole, or a part of the premises in- 
sured, in pursuance of a design for 
that specified purpose.” Hynds v. 


eps Grenpae tar sr at Mut. Ins:Co. Lit 


NYS 54; y 

[a] “he object of that clause 
was to prevent the house from being 
used for the ordinary deposit of 
hazardous goods, and not for their 
occasional introduction for a tem- 
porary purpose necessary to make 
the house tenantable as a dwelling.” 
ONieli-v. “Buftalo* EE. Insy'Co:,, SN. s¥: 
122, 127. 

{[b] “*fo keep’ implies something 
more than merely to have. It carries 
with it the idea of continuance and 
duration.” Bouchard y. Dirigo Mut. 
Bins Cop tls Meret 199 2P A899) 
LRA1915D 187. 

[c] “he verb ‘to use’ in this con- 
nection and in collocation with ‘keep,’ 
naturally suggests the same idea of 
employment on more than a single 


oceasion. It implies the customary 
or habitual rather than the acci- 
dental or the temporary.” Bouchard 
v. Dirigo Mut. F. Ins. Co., 113 Me. 


17, (19; 92,A'° 899, LRAL915D 187. 

[d] Illustrations.—(1) The tem- 
porary use of a gasoline engine in an 
insured barn for driving threshing 
machinery does not fecrfeit the 
policy under a clause prohibiting the 
keeping or using of combustible 
fluids. Bouchard vy. Dirigo Mut. F. 
TNS COM ml Love leun litera eA tOO On eolepEwAL 
1915D 187. (2) The temporary pres- 
ence in a house of a half pint of 
gasoline in a bottle securely corked 
which was not the cause of a fire was 
not sufficient to avoid the policy of 
insurance, although it contained a 
provision against keeping gasoline 
on the premises. Arnold vy. American 
Ins Co:, pL4S, Cale OG0 S44 toe. ae 
LRANS 6. (3) Although petroleum 
is prohibited, it may be used for 
such incidental purposes as greasing 
machinery. Carlin v. Western Assur. 
Co., 57 Md. 515, 40 AmR 440. 

[e] In Pennsylvania (1) it has 
been held that an exceptional use of 
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articles.°° There is some authority to the contrary, 
however,®t and it has also been held that, where the 
provision takes the form of an exception to the 
risk, a use of the article on one occasion only will 
avoid the policy if it caused the loss.°? 
eral rule that a temporary or incidental use will 
not violate the policy does not seem to have been 
‘modified by the addition of the term ‘‘allowed,’’ 
so as to make the policy read that it shall be void 
if certain articles are ‘‘kept, used or allowed,’’ °° as 
the term has been construed to mean ‘‘allowed to 
be kept or used.’’ % 
construed to refer to a keeping in the mercantile 
sense in considerable quantities with a view to traf- 
fic or safe-keeping, not to a keeping which is in- 
cidental and only for the purpose of consumption ;% 
nor is the keeping of reasonable quantities of the 
prohibited articles for sale at retail a ‘‘storing.’’ 8 


The gen- 


So the word ‘‘storing’’ is 


the prohibited article in an emer- 
gency is not a breach of the condi- 
tion. Mears vy. Humboldt Ins. Co., 
92 Pa. 15, 87 AmR 647. See Farm- 
ers’, “ete.,;- Ins: Co: v: Simmons,’30' Pa: 
299 (a casual use of camphene or 
triction matches by workmen em- 
ployed in the building contrary to 
the orders of insured was not within 
the prohibition of ‘the policy). (2) 
But it was held in another case that 
a policy providing it should be void 
if the risk was increased or if. fire- 
works were kept, used, or allowed 
on the premises, was forfeited by 
bringing fireworks upon the prem- 
ises on July 3 to be used the next 
day. Heron v. Phenix Mut. F. Ins. 
Co., 180 Pa. 257, 36 A 7405557. AmSR 
638, 36 LRA 517. 

91. Wheeler vy. Traders’ Ins. Co., 
62 N. H. 450. 

92... Matson v. Farm Buildings 
Ins, Co., -T22N.. ¥0 310, 929 -AmR +149 
[rev 9 Hun 415]. 

93. U. S.—London, etec., F. Ins. Co. 
v. Fischer, 92 Fed. 500, 34 CCA 503. 

Cal.—Arnold v. American Ins. Co., 
148 Cal. 660, 84 P 182, 25 LRANS 6. 

Ill.— D, I. Felsenthal Co. vy. North- 
ern Assur. Co., 284 Ill. 343, 120 NE 
268, 1 ALR 602 [aff 205 Tll. A. 610]; 
Szymkus v. Eureka F. & M. Ins. Co., 
114 Tll, A. 401. 

Ky.—Home Ins, Co. v. Bridges, 172 
Ky. 161, 1638, 189 SW 6, LRAI917C 
276 [cit Cyc]. 

Mich.—Smith v. German Ins. Co., 
re Mich. 270, 65 NW 236, 30 LRA 


S. D.—Farmers’ State Bank yv. Tri- 
State Mut. Grain Dealers’ F, Ins. Co., 
41. S. D. 398, 170 NW 638, 

Wis.—Clute v. Clintonville Mut. F. 
Ins. Co., 144 Wis. 688, 129 NW 661, 
32 LRANS 240. 

CULCHIE i pan San Gor las 


94. London, 
Fischer, 92 Fed. 500, 34 CCA 503; 
Home Ins. Co. v. Bridges, 172 Ky. 
161, 163, 189 SW. 6, BRAI1917C; 276 
[ficitr@yicil. 

95. U. S.—Bayly v. London, etc., 
INS Co. Ben CASINO Peels 

Tll.— Reaper City Ins. Co. v. Jones, 
62 Ill. 458. 

N. J.—Rafferty v. New Brunswick 
Page: Co., 18 .N. J. L: 480; 38 AmD 
oO 5 


N. Y.—Williams v. Fireman’s Fund 
sere Co, of SIN, “SY. 569) 08 7A mak 

Man.—Patterson vy. Central Canada 
Ins. Co., 20 Man. 295 

Ont.—Mitchell v. City of London 
Assur. Co., 15 Ont. A. 262 [dism app 
12 Ont. 706]. 

‘Keeping reasonable quantities for 
sale at retail see infra § 272. 

96. “Phoenix Ins. Co; v. ‘Taylor, 5 
Minn. 492; Rershaw v. Missouri 
State Mut. F. & M. Ins. Co., 103 Mo. 
595, 15 SW 945, 23 AmSR 904; New- 
York Hquitable Ins. Co. v. Langdon, 
6° Wend. (N. Y.) 628; Leggett v. 
Afitna Ins. Co., 44 S. C. L. 202. 


-—0-20:2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘Such sale, however, is a violation of a policy pro- 


‘hibiting ‘‘storing and vending.’? %7 


of the policy against keeping, ete., are not violated 
-by the keeping of the prohibited article in small 
quantities for medicinal °$ or cleaning ®® purposes. 
So the presence of the prohibited article for the 
“purpose of making ordinary repairs in a reasonable 
way is not a violation of the condition.1 
-been held that a prohibition of the use of gasoline 
for culinary purposes is repugnant to insurance on 
household and kitchen furniture in a community 
where gasoline stoves are generally used.2 

Increase of risk. The rule that a temporary or 


97. Bayly v. London, ete., Ins, Co., 
2 F. Cas. No. 1,145. 

98. Arnold v. American Ins. Co., 
148 Cal. 660, 84 P 182, 25 LRANS 6; 
Williams v. Fireman’s Fund Ins. Co., 
54 N. Y. 569, 13 AmR 620. 

99. Cal.—Arnold v. American Ins. 
eos 148 Cal. 660, 84 P 182, 25 LRANS 


Ill.—Szymkus vy. Hureka F. & M. 
ins. Cosril4, Ti yaA.40i, : 

Ky.—Home Ins. Co. v. Bridges, 172 
Ky. 161, 189 SW 6, LRA1917C 276. 

Mo.—La Force v. Williams City F. 
Ins. Co., 43 Mo: A, 518. 

.Okl.—Hanover F. Ins. Co. vy. His- 
man, 45 Okl. 639, 146 P 214, AnnCas 
-1918D 288. 

Pa.—Mears v. Humboldt Ins. Co., 
92 Pa. 15,.37 AmR 647. 

S. D.—Farmers’ State Bank v. Tri- 

State Mut. Grain Dealers’ F. Ins. Co., 
41 8S. D. 898, 170 NW 6388. 
[a] Cleaning machinery.—(1) The 
policy used the words ‘“‘keep or have.’”’ 
The court said: ‘‘While the words 
are used in the disjunctive, they are 
evidently synonymous, and signify 
to retain in possession. It would 
-~be straining a point to say that 
bringing a prohibited article upon 
the premises upon a single occasion, 
and for the sole purpose of cleaning 
machinery, was keeping or having it 
there within the meaning of the 
policy. ... The can of benzine used 
for the purpose above stated was not 
kept on the insured premises during 
.the period of its use, but was stored 
in a bonded warehouse, fifty or sixty 
feet. distant.” Mears v. Humboldt 
fins! °@o., 092 Paw 155119, 3877 AmR. 647; 
Humboldt F. Ins. Co. v. Mears, 12 
PittsbLegJNS (Pa.) 365 (the tempo- 
rary keeping of a prohibited illumi- 
nant used only for the purpose of 
cleaning machinery and for needful 
light was held not a _ prohibited 
“keeping’’). (2) A provision that gas- 
oline shall not be “kept, used or al- 
lowed” on the premises means a per- 
manent keeping or using, so that 
having it there merely for tempo- 
rary use in cleaning an automobile or 
vulcanizing the tires does not avoid 
the policy. Home Ins. Co. v. Bridges, 
172 Ky. 161, 189 SW 6, LRA1917C 
276. (3) The provision was not vio- 
lated where insured for the purpose 
of removing rust from machinery in 
an insured elevator applied a mix- 
ture of kerosene and gasoline, there 
being no use of the premises as a 
place of deposit of gasoline for a 
considerable length of time. Farm- 
ers’ State Bank v. Tri-State Mut. 
Grain Dealers’ F. Ins, Co., 41 S. D. 
398, 170. NW. 638. 

[b] Cleaning clothes.—(1) The 
fact that insured kept a quart bottle 
partly filled with gasoline in the 
house for cleaning purposes will not 
avoid the policy providing that gaso- 
line shall not be “kept, used or al- 
lowed” on the premises. Arnold v. 
American Ins. Co., 148 Cal. 660, 84 
P 182, 25 LRANS 6. (2) The use of 
small quantities of gasoline for the 
purpose of cleaning clothes and de- 
stroying vermin is not a breach of 
a condition of a policy providing that 
it shall be void if gasoline is stored 
or used in or on the premises. La 


*Pa. 360, 85 A 419, 44 LRANS 148, 
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[§ 272] (2) 


in Trade. 
It has 


the premises.® 


Mo. A, 518. (3) Gasoline was not 
“stored” by the keeping of a small 
quantity in a closed retainer for oc- 
casionally cleaning wearing apparel. 
Hanover F. Ins. Co. vy. Eisman, 45 


Sa 639, 146 P 214, AnnCas1918D 
ile Mass.—Rockland First Cong. 


Church vy. Holyoke Mut. F. Ins. Co., 
158 Mass. 475, 33 NE 572, 35 AmSR 
508, 19 LRA 587. 

Mich.—Smith y. German Ins. Co., 
107 Mich. 270, .65 NW 236, 30 LRA 
368; Au Sable Lumber Co. v. De- 
troit Manufacturers’ F. Ins. Co., 89 
Mich, 407, 50 NW 870. 

N. Y.—O’Niel v. Buffalo F. Ins. Co., 
3 Ney.) 122, 

Pa.—Lebanon County v. Franklin 
AYA Ens. (Coii23.7 -Pa. $60) 485--As-419, 
44 LRANS 148, AnnCas1914B 130. 

Eng.—Dobson y. Sotheby, M. & M. 
90, 22 ECL 481. 

{a] Dlustrations.—(1) A_ paint- 
er’s temporary storage of materials 
used by him in repainting the prem- 
ises has been held not to be a “stor- 
ing’ of such prohibited materials. 
O’Niel v. Buffalo F. Ins. Co., 3 N. Y. 
122. (2) So likewise the keeping of 
gasoline to be put in torches to burn 
off the paint in order to repair the 
building does not violate a condition 
that gasoline should not be “kept, 
used, or allowed” on the premises. 
Smith v. German Ins. Co., 107 Mich. 
270,.65 NW 236, 30 LRA 368; Lebanon 
County v. Franklin F, Ins. Co., 237 


AnnCasl1914B 130. See Rockland 
First Cong. Church y. Holyoke Mut. 
F.. Ins. Co., 158 Mass. 475,33 NE 
572, 35): AmMSR +508, 19 LRA, 587 
(where it was held a question for the 
jury whether the use of a naphtha 
torch to burn off paint vitiated a 
policy stipulating against the keep- 
ing or using of naphtha on the 
premises). 

2. Northern Assur. Co. y. Craw- 
ford, 24 Tex. Civ. A. 574, 59 SW 916; 
American Cent. Ins. Co. v. Green, 16 
Tex. Civ. A. 531, 41 SW 74. 

Custom of business see infra § 272. 

38. Columbia Planing Mill. Co. v. 
American F. Ins. Co., 59 Mo, A. 204; 
Leggett v. 4tna Ins. Co., 44 S.C. L. 
202; Farmers’ State Bank v. Tri- 
State Mut. Grain Dealers’ F. Ins. Co.,: 
41 S. D. 398, 170 NW 688. 

[a] Rule applied.—The use of 
kerosene oil in kindling a fire in a 
cook stove on one occasion only, al- 
though a negligent act under the 
circumstances disclosed, did not in- 
erease the hazard. Angier v. West- 
ern Assur. Co., 10 S. D. 82, 71 NW 
761, 66 AmSR 685. ; 

[b] Cleaning clothes.—Columbia 
Planing Mill Co. v. American F. Ins. 
Co., 59 Mo, A. 204. 3 

4. Construction. of policy gener- 
ally see supra § 89 text and notes 
93-95. 

5. U. S.—Bayly v. London, 
Ins. Co., 2 F. Cas. No. 1,145. 

Ga.—Maril v. Connecticut F, Ins. 
Co., 95 Ga. 604, 23 SE 463, 51 AmSR 
102, 30 LRA 835. 

Tll.—Szymkus v. Eureka F. & M. 
Ins. Co., 114 Ill. A. 401. 


CLC, 


Ind.—Globe, etc., F. Ins. Co. v. In- 
diana Reduction Co., (A.) 113 NE 


Force y. Williams City F. Ins. Co., 43 |. 425. 


\ 
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incidental keeping or use will not violate the policy 
apples to policies conditioned against an increase 
of risk. To avoid such a policy the increase must 
be something permanent or habitual.? 


Articles Necessarily or Customa- 


rily Used in Business, or Constituting Part of Stock 
According to the weight of authority 
if there are printed prohibitions against keeping 
certain articles on the insured premises the policy 
will not be avoided by a violation of these prohibi- 
tions if the prohibited articles are in customary use 
in carrying on the trade or business conducted on 
A similar rule obtains where the 


Me.—Bouchard vy. Dirigo Mut. F. 
Ins. Co., 113 Me. 17, 92 A 899, LRA 
1915D 187. 

Md.—Carlin v. Western Assur. Co., 
57 Md. 515, 40 AmR 440. 


Mo.—Archer vy. Merchants’, ete, 
Ins. Co., 43 Mo. 434. 

N. H.—Wheeler v. Traders’ Ins. 
Coun A. 293. 

N. Y.—Hall v. Insurance Co. of 


North America, 68 N. Y. 282, 17 AmR 
255; Harper v. New York City Ins. | 
Co., 2b ON wares A4d oe Petts, , ddeINay, aes 
Super. 520]; Bryant v. Poughkeepsie 
Mut. InsacCo3 Ai Neo ¥ te 00 5 sate cod 
Barb. 154]; Harper v. Albany Mut, 
Ins. Co. PUN. Y¥. 194: New. York ¥v. 
Brooklyn F. Ins. Co., 41 Barb. 231 
Laff 3 Abb. Dec. 251, 4 Keyes 465]; 
Brown v. Kings County F, Ins: Co., 
31 HowPr 508. 

Oh.—Merchants, ete., Ins. Co. v. 
Washington Mut. Ins. Co., 1 Handy 
181, 12 Oh. Dec. (Reprint) 90; Gump 
v. National Union F. Ins. Co., 15 Oh. 
Cir; -@t;, N.aS..428, 34, QOh., Cir, Ct, 136 
[aff 86 Oh. St. 325 mem, 99 NE 1130 
mem], 

Pa.—McClure vy. Chester County 
Mut. F. Ins. Co., 242 Pa. 59, 88 A 921, 
48 LRANS 1221; McKeesport Mach. 
Co. vy. Ben Franklin Ins. Co., 173 Pa. 
53, 34 A 16; Fraim v. Manchester F. 
Assur, Cos li0 “Bar 166, 32 -Asco koe 
Fraim vy, National F. Ins. Co., 170 Pa. 
151, 32 A 613, 50 AmSR 753; Citizens’ 
Ins. Co. v. McLaughlin, 53 Pa. 485; 
Baumgardner v. Insurance Co., 1 
WkIyNC 119. 

Philippine.—Bachrach y. British 


atmeriean Assur. Co., 17° Philippine 

Tex,—American Cent. Ins. Co... v. 
Chancey,...:60- Tex... :Civ.. Az “68, 127 
SW 577. 


Vt.—Mascott v. Granite State F. 
ins/.€0,,.68 Vit. 253;5,35, A715. 

Wis.—Davis v. Pioneer Furniture 
Co., 102 Wis. 394, 78 NW 596; Faust 
v. American F, Ins. Co., 91 Wis. 158, 
Pal 883, 51 AmSR 876, 30 LRA 

[a] MDllustrations.—(1) A _ printed 
provision against the keeping of ben- 
zine on the premises will not defeat 
the policy where the written por- 
tion of the policy insures ‘‘the stock 
of a merchant tailor” and it is shown 
that the keeping of such article was 
a necessary and usual incident of 
the business. Gropper’v. Home Ins. 
Co., Ais Mises 132; 135e.N VS, 1028054 G2) 
The insurance of the stock in trade 
of a manufacturer of brass clock 
works is a license to him to use and 
keep on hand all such articles, such 
as turpentine, as are necessarily and 
ordinarily employed in that manu- 
facture, although the use or keeping 
of such articles is prohibited by the 
printed terms of the policy. Bryant 
v. Poughkeepsie Mut. Ins. Co., 17 N. 
Y. 200 [aff 21 Barb. 154]. (3) The 
keeping of benzine for the purpose 
of cleaning clocks in a retail jewelry 
store was held not to avoid a policy 
containing this prohibition. Szymkus 
v. Eureka F. & M. Ins. Co., 114 Ill. 
A. 401. (4) A ‘prohibition against 
keeping gasoline on premises occu- 
pied for manufacturing purposes is 
not violated by the keeping of a 
small quantity of gasoline in a pint 
bottle on a shelf near a gasoline en- 
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prohibited articles are a customary part of the gen- 
eral stock of merchandise intended to be insured,® 
although there is authority to the centrary.?’ When 
the goods are insured under general terms, such as 
“Yankee notions,’’ ® ‘‘articles usually kept for sale 
in retail drug stores,’’?® ‘‘merchandise such as is 
usually kept in a country store,’’?° ‘‘merchandise: 
usually kept for sale in a retail hardware store,’’ 14 
‘‘oroceries,’’ 12 ete., proof of custom is generally 
complete the description. 
printed provisions of such policies prohibiting the 
keeping of articles customarily sold in such places 
are repugnant to the actual agreement, and a breach 


admissible to 


gine for the purpose of starting, 
where the bulk of the gasoline was 
kept in a building by itself outside 
of the insured structure. Gump v. 
National Union F. Ins. Co., 15 Oh. 
Gir. Ct: Ne'S.°426, 34 Oh. >Cir:-Cti 36 
[aff 86 Oh. St. 325 mem, 99 NE 1130 
mem]. 

[b] For exhibition.—The keeping 
of articles to be exhibited or to be 
used as means and instruments of 
the exhibition, in accordance with 
the usual custom, is not a “keeping 
and storage’ thereof. New York v. 
Hamilton F. Ins. Co., 23 N. Y. Super. 
537 [Laff 39 N. Y. 45, 100 AmD 400, 
6 Transcr. A. 244]. But see infra 
note 6. 

6. U. S.—Plinsky v. Germania F. 
& M. Ins. Co., 32 Fed. 47; Stout v. 
Commercial Union Assur. Co., 12 Fed. 
554, 11 Biss. 309 [dist Steinbach v. 
New York Relief F. Ins. Co., 13 Wall. 
183, 20 L. ed. 615 (where fireworks 
were classed as specially, hazardous, 
and additional premium was re- 
quired to be paid in case they were 
kept)]. But see Sperry v. Springfield 
F. & M. Ins. Co., 26 Fed. 234 (custom 
or usage cannot be shown to avoid 


the express prohibition of the 
policy). 
Ark.—Phenix Ins. Co. v. Flem- 


ming, 65 Ark. 54, 44 SW 464, 67 
AmSR 900, 39 LRA 789. 

Cal.—Yoch v. Home Mut. Ins. Co., 
111 Cal. 503, 44 P 189, 34 LRA 857. 

Ind.—Phenix Ins. Co. v. Walters, 
24 Ind. A. 87, 56 NE 257, 79 AmSK 
257. 

Me.—Moore y. Protection Ins. Co., 
29 Me. 97, 48 AmD 514. But see 
Richards v, Protection F. Ins. Co., 
30 Me. 273 (where a policy on the 
stock of a dry goods merchant classi- 
fies articles that may be kept there- 
under: into groups and enumerates 
the articles which belong to the class 
denominated hazardous, insured can- 
not show that those articles are 
/usually kept in dry goods stores and 
thereby have, them transferred to a 
different class denominated not 
hazardous). 

Mass.—Whitmarsh v. Conway F. 
Ins. Co., 16 Gray 359, 77 AmD 414. 

Mich.—Niagara F. Ins. Co. v. De 
Graff, 12 Mich. 124. 


Minn.—Pheenix Ins, Co. v. Taylor,’ 


5 Minn, 492. 
Mo.—Renshaw v. Missouri State 
Mut. a): & “Me Inst’. Go.’ 103 _-Mo, 


595, 15 SW 945, 23 AmSR 904; Barn- 
ard v. National F. Ins. Co., 27 Mo. A. 
26. 


Mont.—Ackley v. Phenix Ins. Co., 
25 Mont. 272, 64 P 665. 

N. Y.—Steinbach v. La Fayette F. 
ins. yO. o4) Novi 0s MING We sO: 
Equitable Ins. Co. v. Langdon, 6 
Wend. 623. 

N. C.—Collins vy. Farmville Ins., 
etc., Co., 79 N. C. 279, 28 AmR 322. 

Pa.—McClure .v. Chester County 
Mut, ‘B. Ins. 'Co., 242) Pai 59, 88'°.A 
921, 48 LRANS 1221 [overr Heron 
v. Phenix Mut. F. Ins. Co., 180 Pa. 
257, 36 A 740, 57 AmSR 6388, 36 LRA 
517; Pittsburgh Ins. Co. v. Frazee, 
107 Pa. 521; Lancaster F: Ins. Co, ‘v, 
Lenheim, 89 Pa. 497, 33 AmR 1778; 
Birmingham F. Ins, Co. v. Kroegher, 
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Hence 


hibited articles, 


83 Pa. 64, 24 AmR 147 in so far as 
they assert a contrary rule]. _ 

S. C.—Leggett v. Attna Ins. Co., 44 
SaCirk. 7202, 

Tenn.—Traders’ Ins. Co. v. Dob- 
bins, 114 Tenn, 227, 86 SW 383 [overr 
fish Ins. Cu. v. Kuhn, 12 Heisk. 


Can.—Lewis v. Standard Mut. F. 
Ins: Co., 44 Can. S. C. 40 [allowing 
app 19 Man. 720]. 

N. B.—Hammond y. Citizens’ Ins. 
Co., 26'N.: By 371. 

7. Kan.—Cobb v. Insurance Co. of 
North America, 17 Kan. 492. 

Ky.—Western Assur. Co. v. Rector, 
85 Ky. 294, 3 SW 415, 9 KyL 3 [overr 
in effect American F. Ins, Co. v. 
Nugent, 7 KyL 597]. 

La.—Davern v. Merchants’, 
Ins. Co., 7 La. Ann, 344. 

Oh.—Beer v. Forest City Mut. Ins. 
Co., 39 Oh. St. 109. 

Va.—wNorfolk F. Ins. Co. v. Talley, 
112 Va. 413, 71 SE 534, AnnCas1913B 


Ont.—Mason y. Hartford F. Ins. 
Co: 295 UU. Cy OB 585. 

[a] “The keeping of fireworks 
was a hazard which the premium 
paid did not cover, and its prohibi- 
tion was, therefore, a material part 
of the contract, the benefit of which 
the company could not be deprived 
of because others kept fireworks in 
their stores.’’ Norfolk F. Ins. Co. v. 
Talley, 112 Va. 418, 415, 71 SE 534, 
AnnCas1913B 806. 

[b] “Because gunpowder is 
usually kept in a country retail store 
it is maintained that the insured has 
the implied consent of the company 
to keep and sell that which is ex- 
pressly forbidden by the written 
contract. The fact that an insurance 
is obtained upon the stock of mer- 
chandise, and that powder is usually 
kept ane sold or classed with the ar- 
ticles composing this merchandise, 
will not authorize the sale of powder, 
if, by the terms of the contract, it 
is prohibited, and the policy declared 
void if violated in that particular.” 
Western Assur. Co. v. Rector, 85 Ky. 
294, 302, 3 SW 415, 9 KyL 3. 

[c] A policy upon “a general 
stock of hardware and agricultural 
implements” providing that it shall 
be void if assured shall keep gun- 
powder or petroleum does not admit 
of evidence to show a custom among 
hardware dealers to keep the articles 
as a part of their stock. Beer v. 
Forest City Mut. Ins. Co., 39 Oh. St. 
109; Mason v. Hartford F. Ins.. Co., 
29 U. C. Q. B. 585 (to same effect). 

8. Barnum v. Merchants’ F. Ins. 
Cour9 TAN AYn L883: i 

{a] Gunpowder is permitted un- 
der the term “Yankee notions.” Bar- 
num vy. Merchants’ F. Ins. Co, 97 N. 
AY LSS 

9. Ackley v. Phenix Ins. Co., 25 
Mont. 272, 64 P 665. 

10. Cal.—Yoch v. Home Mut. Ins. 
Co., 111 Cal. 503, 44 P 189, 34 LRA 857. 

Mass.—Whitmarsh y. Conway F. 
Ins. Co., 16 Gray 359, 77 AmD 414; 
Elliott v. Hamilton Mut. Ins. Co., 13 
Gray 139. 

N. Y.—Pindar v. Kings County F. 
Ins. Co., 36 N. Y. 649, 98 AmD 544. 


etc., 


therein does not affect the insurance.1® 
are based generally on the principle that, where 
there is an inconsistency between the written and 
printed portions of-a policy, the former must con- 
And they are not affected by the insertion 
in the prohibitory clause, of the words ‘‘any usage 
or custom of trade or manufacture to the contrary 
notwithstanding,’’ 1° although some authorities have 
held that the use of such words forbids the re- 
ception of evidence of a trade custom to excuse a 
plain violation of the policy.1® 
a forfeiture of the policy by a keeping of the pro- 


|a-part of 


[§ 272 
These rules 


In order to prevent 


it must clearly appear that they 


Oh.—Cincinnati Mut. Ins. Co. v. 
Corey, 1 Oh. Dec.. (Reprint) 379, 8 
WestLJ 470. 

Pa.—Pittsburgh Ins. Co. v. Frazee, 
LOW “Pas. S288 

[a]. Dlustration—In a suit upon 
a policy insuring all goods usually 
kept in a country stcre, with a pro- 
vision against rags, evidence was ad- 
mitted to show that clean rags were 
such stock. The case 
turned principally on the point that 
only oily rags and waste were pro- 
hibited. Elliott v. Hamilton Mut. 
Ins. Co., 13 Gray (Mass.) 139. But 
see Macomber v. Howard F. Ins. Co., 
7 Gray (Mass.) 257 (policy avoided 
by keeping rags which policy desig- 
nated as hazardous). 

11, Phenix Ins. Co. v. “Walters, 24 
Ind. sA.=87, 56 NB 257; +79. AmSR 
257; Phoenix Ins. Co. v.. Taylor, 5 
Minn, 492; Traders’ Ins. Co. v. Dob- 
bins, 114 Tenn. 227, 86 SW 383 [overr 
ingen tl Ins. Co. v. Kuhn, 12 Heisk. 


[a] Illustration. — Under such 
policy insured had a right to carry 
in stock a small quantity of dyna- 
mite, it being shown that it was cus- 
tomary among hardware merchants 
in the vicinity to keep this article in 
stock. Traders’ Ins. Co. vy. Dobbins, 
114 Tenn. 227, 86 SW 383. 

12. Niagara F. Ins. Co. v. De 
Graff, 12 Mich. 124; Nicholson v. 
Pheenix Ins. Co., 45 U. C. Q. B. 359. 

13. See cases supra notes 8-12, 

14. See supra § 71; and cases infra 
this sections 

15. Yoch v. Home Mut. Ins. Co., 
111 Calz:508, 509,144 (PP 189,34 LRA 
857; Szymkus v. Eureka F. & M. Ins. 
Co., 114 Ill. A. 401; Phenix Ins. Co. 
v. Walters, 24 Ind. A. 87, 56 NE 257, 
79 AmSR 257; Ackley v. Phenix Ins. 
Co., 25 Mont. 272, 64 P 665. 

16. Ertischek v. New Hampshire 
F. Ins. €o.,.179 App: Div. 827, 167 
NYS 58 [rev 98 Misc. 279, 162 NYS 
1047, and aff 228 N. Y. 541 mem, 126 
NE 906 mem]. Contra Gropper v. 
Seeing Ins. Co., 77 Mise. 132, 135 NYS 

[a] Rule applied—In a policy 
covering laces, trimmings, and em- 
broideries including samples, labels, 
and supplies, and providing that it 
should be void if any benzine was 
kept on the premises “any usage 
or custom of trade, or manufacture 
to the contrary notwithstanding,” 
the word “supplies” cannot be held 
to cover benzine, although it was 
necessarily kept to clean the laces. 
Ertischek v. New Hampshire F. Ins. 
Co., 179 App. Div. 827,467 NYS 58 
[rev 98 Misc. 279, 162 NYS 1047, and 
aff 228 N. Y. 541 mein, 126 N. Y. 906 
mem]. ; 

[b] In Texas it has been held that 
the words “trade or manufacture” 
in a policy prohibiting the use of 
gasoline “any usage or custom of 
trade or manufacture to the contrary 
notwithstanding” does not preclude 
evidence of a custom of using gaso- 
line for domestic purposes. North- 
ern Assur. Co, v. Crawford, 24 Tex. 
Civ. A. 574, 59 SW £16; American 
Cent. Ins. Co. v. Green, 16 Tex. Civ. 
A. 531, 41 SW 74. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— §§ 272-273], 


were such as are usually included in the stock in- 
sured,’ and they must be kept only in such quan- 
tities and used only in such manner as is necessary 
and usual.** A custom to sell such articles does not 
permit them to be manufactured on the premises.!® 

[§ 273] 3. Special Circumstances Affecting 
Risk *°—a, In General. A statement by insured 
in an application for insurance, although by the 


policy denominated a warranty, as to conditions’ 


prevailing, or rules and regulations as to conduct 
on the insured premises, is only a warranty in 
presenti and is not promissory.24 But where the 
policy provides that it shall be void if the risk 
is increased by any means within the knowledge or 
control of insured, any change in the circumstances 
surrounding the subject of the insurance, or in the 
manner of conducting business on the insured prem- 
ises, which materially increases the hazard will for- 
feit the policy,?? unless the risk is increased by some 
means not within the knowledge or control of in- 


FIRE INSURANCE 


[26C.J.] 225 
close in the future any changes in such matters, in. - 
creasing the risk, he is held to the same degree of 
strictness in disclosing such increase of risk as in 
disclosing facets existing at the time of the applica- 
tion.2* Where a notice of an increase of risk is re- 
quired, notice to the general agent of insurer is suf- 
ficient,?> and may be verbal in the absence of any 
provision for written notice.?® But notice is unnec- 
essary where the increase of risk is known to insurer 
or its agent.27 The prohibition of an increase of 
risk refers to matters not specifically mentioned in 
the policy,?8 and will be strictly construed against 
insurer.2® Such condition applies only to a future 
change of circumstanees, not to a mere continuation 
of conditions existing at the time the policy was is- 
sued.°° Hence the question as to whether there has 
been an increase of risk must be determined by com- 
parison with the conditions existing at the time 
the policy was written.* Moreover the provision 
refers to some permanent change, not to temporary 


sured.? 


17. Mitchell v. Potomac Ins. Co., 
T8359. SS! 425122 "SCt 22, 46! Ti.’ ed. 
74; Whitmarsh v. Charter Oak F. Ins. 
Co., 2 Allen (Mass.) 581, 5838; Georgia 
wane ins; Co. ve "Jacobs, “56 Tex. 

“We cannot know judicially, in the 
absence of any proof or agreement of 
the parties, that such articles as oil, 
sulphur and matches are usually or 
properly kept in stores occupied for 
the sale of groceries and provisions.” 
Whitmarsh vy. Charter Oak F. Ins. 
Co., supra, 3 

{a] Mllustration.—A policy insur- 
ing by a written provision a stock 
of stoves and “such other goods 
kept for sale in a first-class retail 
stove and tin store’? does not pre- 
vent the operation of the printed por- 
tion of the policy prohibiting the 
keeping of gasoline, where there is 
no evidence that gasoline is usually 
kept in such stores. Mitchell v. Pa- 
tomac Ins. Co., 183 U. S. 42, 22 SCt 
22, 46 L. ed. 74. 

[bj] Fireworks will not be held to 
be within a policy upon a stock of 
family groceries, etc., in the absence 
of proof that fireworks are usually 
kept in such stores. Georgia Home 
Ins. Co. v. Jacobs, 56 Tex, 366. 

18. Fischer v. London, etc., F. Ins. 
Co., 83 Fed. 807 [aff 92 Fed. 500, 34 
CCA 503]; Bayly v. London, etc., Ins. 
Co., 2 F. Cas, No. 1,145; Maril v. Con- 
necticut F. Ins. Co., 95 Ga. 604, 23 
SE 463, 51 AmSR 102, 30 LRA 835; 


~ Commercial Ins. Co. v. Mehlman, 48 


Tll. 313, 95 AmD 548; Collins v. Farm- 
ville Ins., ete., Co., 79° N.C. 279, 28 
AmR 322. See Pittsburgh Ins. Co. 
v. Frazee, 107 Pa. 521 (where gun- 
powder was prohibited in the printed 
clause, and another printed clause 
permitted a certain specific amount 
to be kept for sale, evidence was not 
admitted to show a custom of coun- 
try stores to keep more than the 
quantity specified). i 

[a] Rule applied.—A clause which 
forbade the keeping of saltpeter in a 
meat shop without the written con- 
sent of insurer avoided the policy 
where that article was kept in larger 
quantities than mecessary to pre- 
serve meat, and for the purpose of 
sale. Commercial Ins. Co. v. Mehl- 
man, 48 Ill. 313, 95 AmD 543. 

[b] Such articles could not be 
kept in a way or to an extent which 
could not have been contemplated at 
the time of the issuance of the 
policy. Collins v. Farmville Ins., 
etc., Co., 79 N. C. 279, 28 AmR 322. 

19. Lutz v. Royal Ins. Co., 205 Pa. 
St; 159, 54 A 721. 

20. Acts or agreements destroying 
insurer’s right of subrogation see in- 
fra § 614. 


[26 C. J.—15] 


So if the policy requires insured to dis- 


21. Hosford v. Germania F. Ins. 
Co., 127 U: S: $99, 8 SCt 1199, 32-1, 
ed. 196. 

22. U. S.—Albion Lead Works v. 
ors City FE. Ins. Co., 2 Fed. 

VOR: 

Fla.—Hartford F. Ins, Co. v. Hol- 
lis, 58 Fla. 268, 50 S 985. 

N. Y.—Ampersand Hotel Co. v. 
Home Ins. Co., 131 App. Div. 361, 115 
NYS 480 [rev on other grounds 198 
N. Y. 495, 91 NE 1099, 28 LRANS 
218, 19 AnnCas 839]. 

Pa.—Girard F. & M. Ins. Co. v. 
Stephenson, 37 Pa. 293, 73 AmD 423. 

S. C.—Boatwright v. A@tna Ins. 
Cours 2) Serb 28H, 

Tex.—Hartford F. Ins. Co. v, Dor- 
aoe 638 Tex. Civ. A. 560, 133 SW 
465. 

Cross references: 

Change in: 
Condition, use, or occupancy see 
supra §§ 248, 249. 
Location see infra § 277. 
Title, interest, or possession see 
infra § 279. 
Keeping and use of dangerous arti- 
cles generally see supra 
Vacancy see supra § 253. 

23. Breuner vy. Liverpool Ins. Co., 
51 Cal. 101, 21 AmR 703; German Ins, 
Co. v. Goodfriend, 97 SW 1098, 30 
KyL 218; Andrews v. Dirigo Mut. F. 
Ins. Co., 112 Me. 258, 91 A 978. 

[a] The risk was not increased 
within the meaning of the policy 
where the fire was caused by the at- 
tempt of insured’s son-in-law with- 
out the knowledge of insured to 
smoke meat in a shed. Andrews Vv. 
Dirigo Mut. IF. Ins. Co., 112 Me, 258, 
91 A 978. 

24. Mechanics’ Ins. Co. v. Hodge, 
149 Ill. 298, 37 NE 51 [aff 46 Ill. A. 
479]; Case v. Lord, (Mass.) 128 NE 
716; Calvert. v. Hamilton Mut. Ins. 
Co., 1 Allen (Mass.) 308, 79 AmD 
744; Redman vy. Hartford F. Ins. Cce., 
47 Wis. 89, 1 NW 393, 32 AmR 
God. 

25. Planters’ Mut. Ins. Co. v. Rowe 
land, 66 Md. 236, 7 A 257, 

26. Planters’ Mut. Ins. 
Rowland, 66 Md. 236, 7 A 257. 

27. .Mechanics’ Ins. Co. v. Hodge, 
149 Ill. 298, 87 NE 51 [aff 46 Ill. A. 
479]. 

28. Thuringia Ins. Co. v. Nor- 
waysz, 104 Ill. A. 390 [aff 204 Ill. 334, 
68 NE 551]; Washington Mut. Ins. 
Co. v. Merchants’, ete., Mut. Ins. Co., 
5 Oh. St. 450. 

[a] Rule applied.—The use of a 
new invention materially increasing 
the risk would thus avoid the policy. 
Washington Mut. Ins. Co. v. Mer- 
chants’, etc., Mut. Ins. Co., 5 Oh. St. 
450. 
29. 


Cosy 


Bentley vy. Lumberman’s Ins, 


or casual acts or conditions,®? nor to something re- 


Co., 191 Pe. 276, 48 A 209 (where the 
sprinkling of benzine over the carpet 
and furniture of a room, its use not 
being specifically prohibited on the 
premises, was held not to be a breach 
of.a condition that “if the risk of the 
building insured shall afterwards be 
increased by any means” the policy 
should be void). 

30. Cal.—Rossini v. St. Paul F. & 
M. Ins. Co., 188 P 564. 

Iowa.—Greenlee v. North British, 
etc., Ins. Co., 102 Iowa 427, 71 NW 
534, 68 AmSR 455. 

Mass.—Com. v. Hide, etc., Ins. Co., 
112 Mass. 136, 17 AmR 72. 

N. Y.—Whitney v. Black River 
Ins. Co., 72 N.Y. 11%, 28 AmRrette. 

Pa.—Collins vy. London Assur. 
Corp., 165 Pa. 298, 30 A 294. 

. Tex.—Hartford F. Ins. Co. v. Dor- 
roh, 63 Tex. Civ. A. 560, 133 SW 465. 

Wis.—Straker v. Phenix Ins. Co., 
101 Wis. 413, 77 NW 752. 

[a] “Until it is shown that a new 
danger has arisen that did not exist 
at the time the policy was written 
and delivered which augmented the 
general risk, there is no basis for 
the claim of forfeiture by reason of 
an increased hazard.” Hartford F. 
Ins., Co.. v. Dorroh, 63 Tex. Civ. A. 
560, 565, 183 SW 465. ; 

[b] Rule applied.—(1) A sale un- 
der mechanics’ liens filed prior to the 
insurance is not an increase of 
hazard within the meaning of such a 
prohibition. Greenlee vy. North -Brit- 
ish, ete, 2ins,).Co.; 102) ;lowas4e15 0a 
NW 534, 68 AmSR 455. (2) The 
provision is intended to _ protect 
against change in structure, methods 
of heating, care, lighting, use, and 
additions and not against a sale on 
execution under a judgment existing 
when the policy was taken out. Col- 
lins v. London Assur. Corp., 165 Pa. 
298, 30 A 294. (3) Where, before the 
issuing of a policy, an engine had 
been used near the insured building 
as often as its use was required, its 
subsequent use when required did not 
avoid the policy, although the risk 
was thereby increased. Com. vy. Hide, 
etc., Ins. Co., 112 Mass. 136, 17 AmR 
72 


31. Hartford F. Ins. Co. v. Dorroh, 
63 Tex, Civ. A. 560, 1833 SW 465. 

32. U. S.—Albion Lead Works v. 
Williamsburg City F. Ins. Co., 2 Fed. 
479. 

Ga.—Adair v. Southern Mut. Ins. 
Co., 107 Ga. 297, 383 SE 78, 73 AmSR 
122, 45 LRA 204. 

Tll.—Insurance Co. of North Amer- 
ica v. McDowell, 50 Ill. 120, 99 AmD 
497; Schmidt y. Peoria F. & M. Ins. 
Conn.41 mS 295. 

Iowa.—Nash v. American Ins, Co, 
174 NW 378. 
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sulting from mere negligence on the part of in- 
sured.3* It includes only such inereased hazard 
as results from physical changes in the insured 
property ** and does not include the failure of 
insured to communicate information relating to an 
increase of hazard through means of which he had 
knowledge, although not within his control.*> Like- 
wise it refers to changes in conditions upon the 
insured premises, and does not include dangerous 
‘conditions on adjacent premises.*° 

[§ 274] b. Methods of Heating and Lighting. 
A statement of the method of heating in use at the 
time of the issuance of the policy does not amount 
to a promissory warranty in the absence of some 
express promissory stipulation.2” But an agreement 
that insured will use a certain form of heating ap- 
paratus,®® or that he will construct or use it in a 
certain way,®®.is a warranty, the breach of which 
will invalidate the policy. And the same rule ap- 
plies to statements as to methods of lighting.*° 
The warranty may be qualified by the language used 
so as to refer only to a material breach,*! but or- 
dinarily the quantum of breach is immaterial pro- 
vided there is an ‘increase of risk.42 Likewise the 
warranty must be construed with reference to the 
subject matter and the use intended,** and it must 
be limited to the building insured or something so 
attached to it as to constitute a part thereof.*+ 
Where the policy provides that insurer shall not 
be liable for a loss caused by failure to comply with 
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the conditions of the policy in reference to heating, 
a breach of such conditions will not avoid the policy 
unless it caused the loss.* 

[§ 275] c. Use of Engines. The use of a steam 
engine is frequently a subject of prohibition in 
policies. If such use is entirely prohibited, a breach 
of the conditions avoids the policy.4®° But permis- 
sion to use an engine for one purpose does not by 
inference prohibit its use for another.47 In the 
absence of any prohibition the placing of a steam 
thresher near the insured property does not as a 
matter of law increase the risk so as to avoid the 
policy.48 Nor does the removal of an engine from 
the insured building so increase the risk.4? The 
placing of a gasoline engine on the premises has been 
held to be an increase of risk which will avoid the 
policy,®°° although the contrary has been held where 
such engine was placed on the premises for a tem- 
porary purpose.*! If the requirement is that notice 
shall be given, and the use materially increases the 
risk, a failure to give notice vitiates the contract,°* 
and mere knowledge on the part of the insurance 
agent without notice to him will not bind insurer.®? 

[§ 276] d. Miscellaneous Circumstances. The 
hazard is not increased by a judgment decreeing 
the insured structure to be a nuisance and ordering 
it removed,°* nor by a single attempt on the part 


' of some unknown person to set fire to the build- 


ing in which the insured property is situated,®* or 
to a building on adjoining premises;°® and the 


Me.—Bouchard y. Dirigo Mut. F. 
Ins. Co., 113 Me, 17, 92'A 899,° LRA 
1915) 187. 

Mass.—Loud y. Citizens’ Mut. Ins. 
Co., 2 Gray 221. 

N. Y.—Delonguemare v. Trades- 
men’s F. Ins, Co., 2 N. Y. Super. 629. 
'S. C.—Legegett v. Adtna Ins. Co., 44 
SiC) E7202: 

Wis.—Siemers v. Meeme Mut. 
Home Protection Ins. Co., 143 Wis. 
114, 126 NW 669, 139 AmSR 1083. 

Ont. — Johnston v. Dominion 
Grange Mut. F. Ins. Co., 23 Ont. A. 
729; Naughter v. Ottawa Agricul- 
tural Ins 7Co; 43°06) @O Butz 

33. Albion Lead Works vy, Will- 
jamsburg City F. Ins. Co., 2 Fed. 
479; Nash vy. American Ins! Co., 
(lowa) 174 NW 378; Des Moines Ice 
Co. v. Niagara F. Ins. Co., 99 Iowa 
1938, 6S NW 600; Mickey v. Burling- 
ton Ins. Co., 35 Iowa 174, 14 AmR 
494; German Ins, Co. v. Goodfriend, 
97 SW 1098, 30 Kyl 218; Williams- 
burg City F. Ins. Co. v. Weeks Drug 
Com 1038? Tex3608,9 132. S'W 121) ‘st 
LRANS 608. 

[a] MWlustration.—The building of 
a fire within a silo in the center of 
a concrete floor did not invalidate 
a fire policy covering the silo under 
a provision making the policy void 
‘if the hazard be increased by any 
means within the knowledge of in- 
sured.” Nash v. American Ins. Co., 
(lowa) 174 NW 378. 

Negligence as cause of loss gen- 
erally see infra §§ 4438, 444. 

34. Hartford F. Ins, Co. v. Dorroh, 
63 Tex. Civ. A. 560, 183 SW _ 465. 

85. Hartford F. Ins. Co. v. Dorroh, 
63 Tex. Civ. A. 560, 133 SW 465. 

Attempt to burn building see infra 
§ 276. 

36. Hartford F. Ins. Co. v. Dorroh, 
63 Tex. Civ. A. 560, 133 SW 465. 

37. Schmidt v. Peoria M. & F. Ins. 
Co., 41 Ill. 295; Williams v. New Eng- 
jand Mut. Fs+ ins) Coss 3 -Mel* 219; 
Tillou v. Kingston Mut. Ins. Co., 7 
Barb. 570 [mod 5 N. Y. 405]. 

[a] Statement as to use of stoves. 
—Aurora F. Ins. Co. v. Eddy, 55 Ill. 
213 


38. Murdock v. Chenango County 
Mut. Ins. Co., 2 N. Y. 210; Alston v. 


Mechanics’ Mut. Ins. Co., 1 Hill (N. 
Y.) 510. 

39. Daniels v. Equitable F. Ins. 
Co., 50 Conn. 551; Maasden v. Phoenix 
RB. ‘Ins. Cow 1S) Cy 24: 

[a] Construction of condition.— 
Madsden vy. Pheenix F. Ins, Co., 1 S. 
C. 24. 

40. Allen v. New Orleans Ins. Co., 
2 McG. (la.) 55 

41. See cases infra note 42. 

42. Bankhead v. Des Moines Ins. 
Co., 70 Iowa 387, 30 NW 740; Water- 
bury v. Dakota F. & M. Ins. Co., 6 
Dak. 468, 43 NW €97. 

43. Mickey v. Burlington Ins. Co., 
85 Iowa 174, 14 AmR, 494. 

[a] Thus the temporary removal 
of a stovepipe for cleaning, insured 
forgetting to replace it, is not a 
breach of warranty to keep all pipes 
‘in a proper condition.” Mickey v. 
Burlingon Ins. Co., 35 Iowa 174, 14 
AmR 494, 

44. Cramer v. Blooming Grove 
Mut. F. Ins. Co., 68 Pa. Super. 276. 

[a] TDilustration.— A _ stipulation 
which requires insured “to use coal 
only for fuel when steam power is 
used” is not applicable to a portable 
steam engine using wood as a fuel 
for the purpose of sawing wood, lo- 
eated temporarily on the premises 
about. twenty-eight feet from the 
dwelling house insured. Cramer vy. 
Blooming Grove Mut. F. Ins. Co., 63 
Pa, Super. 276. 

45. Boatman’s F. & M. Ins. Co. v. 
Young, 11 KyL 288. i 

[a] TZIllustration.—Where a policy 
provided that the insurer should not 
be liable for any loss caused by ‘‘the 
use of fire unprovided with good and 
substantial stone or brick chimneys, 
the absence of which was the cause 
of the fire,’ the mere fact that there 
was no chimney of stone or brick 
with a flue to it, but only a tile flue, 
did not avoid the policy. Boatman’s 
ted M. Ins. Co. v. Young, 11 KyL 

88. 

46. Davis v. Western Home Ins. 
Co., 81 Iowa 496, 46 NW 1078, 25 
AmSR 509, 10 LRA 359; Wilson v. 
Union Mut. F. Ins.’ Co.,. 75 Vt. 320, 
55 A 662, 

[a] A prohibition of the use of a 


steam farm engine within a certain 
distance of the insured building 
covers any engine adapted for farm 
purposes. Wilson y. Union Mut. F. 
Ins.-Cos.4 @Vt.)). 58 A: 4799. 

47. Johnston y. Dominion Grange 
Mut. EH. Ins, Co:,' 23-Ont. Av; 729. 

48. Orient Ins. Co. vy. McKnight, 
96 Ill, A. 525 [aff 197 Tll. 190, 64 
NE 339]; German. Ins. Co. v. Hart, 16 
KyL 344, Johnston vy. Dominion 
nee Mut." inst) Coss 23 9Ontaeas 
729. 

49. Clifton Coal Co. v. Scottish 
Union, etc., Ins. Co., 102 Iowa 300, 71 
NW 4338. 

50. Matthews v. Northern Assur. 
Co., 3 Revleg 450. 

51. Bouchard v. Dirigo Mut. F. 
Ins. Co., 113 Me. 17, 92 A 899, LRA 


neg 187. See generally supra 
[a] lustration.—The use of a 


gasoline engine in an insured barn, 
to drive a threshing machine, does 
not avoid the policy under the clause 
prohibiting an alteration of the situa- 
tion so as to increase the risk. Bou- 
chard v. Dirigo Mut. F. Ins. Co., 113 
Me. 17, 92 A 899, LRAI915D 187. 

52. Schaeffer v. Farmers’ Mut. F. 
Ins: +Co., 80" Md. 5635-31 SA». 81%) 45 
AmSR 361; Sykes v. Perry County 
Mut.\ BY Ins! -Co;,/ 34: Pa. «79; |Stokes’ v. 
Cox, 1 H. & N. 583, 156 Reprint 1313; 
Lount v. London Mut. F. Ins. Co., 9 
Ont. L. 549, 5 OntWR 344 [app dism 
9 Ont. L, 699, 6 OntWR 84]. 

53. Sykes v. Perry County Mut, F. 
Ins’ Co.,'345Pan79. 

54. Irwin v. Westchester F. Ins. 
Co., 58 Mise. 441, 109 NYS 612 [aff 
133 App. Div. -920 mem, 118 NYS 1115 
mem]. 

55. Williamsbureh City F. Ins. Co. 
v. Weeks Drug Co., 103 Tex: 608, 132 
SW 121, 31 LRANS 603;-Williams- 
burgh City F. Ins. Co. v. Weeks Drug 
GCo.,)) (Dex. Civ. A.) 183 SW 1097, 

56. Hartford F. Ins. Co. v. Dorroeh, 
63 ‘Tex. Civ. A. 560; 138. SW) 465. 

[a] The term “hazard,” means 
the incurring of the possibility of 
loss or harm for the possibility of a 
benefit, the insurer undertaking to 
indemnify insured against the possi- 
bility of loss by fire for an agreed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- pose of repairing it.%¢ 


§§ 276-277] 


failure of insured to inform insurer of the attempt 
or to take steps to prevent its repetition will not 
defeat a recovery for a loss by an incendiary fire.>7 
Nor is the risk increased so as to avoid the policy 
merely because insured conspires .with others to 
burn the property to enable him to collect the imsur- 
ance and the loss oceurs while the conspiracy still 
exists and is in process of accomplishment.°8 A 
provision that insurer shall not be liable for a loss 
resulting from an open fire built by insured within 
a specified distance from any insured building is an 
exception from the risk insured against, and not a 
condition the breach of which works a forfeiture.®® 

[§ 277] 4. Change of Location of Property °°— 
a. In General. A statement in the policy as to 
the location of the property insured is not, accord- 
ing to the weight of authority, a promissory war- 
ranty that the property will remain in the location 
deseribed.6t And even though a promissory war- 
ranty be implied, it would be such only as to the 
acts of insured, and not against an involuntary re- 
moval.®? The same rule has been applied to the 
insurance of a building, so that its removal, not 
increasing the risk, will not vitiate the policy.%* 
The foregoing holding is in accord with general 
rules as to promissory warranties, but it: has been 
held that words descriptive of the location of an 
insured article do constitute a warranty that it 
will not be removed therefrom,** although the pol- 
icy will not be affected by a temporary removal 
incident to the customary use and enjoyment of 
the property,®> as where it is removed for the pur- 
But where at the time the 
policy is executed the property is not on the prem- 
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ises where the loss oceurs, a removal to such loca- 
tion, as contemplated by the parties, before the de- 
livery of the policy will not vitiate it.°7 A removal 
of the property in violation of an express provision 
that the policy shall be void in case of removal 
will be enforeed.®’ But it has been held that a 
provision that, if the goods are removed, ‘‘the 
right to indemnity shall cease’’ does not mean that 
the entire policy shall be forfeited, but only the 
right to indemnity for the goods so removed.*® If 
the policy provides that articles are insured ‘‘ while 
located as described herein and not elsewhere,’’ the 
insurance,’° in the absence of any statute affecting 
the question,"! terminates upon the removal of the 
property, unless such removal is to a different room 
on the same premises;’2 and a removal by ware- 
housemen, who are agents of insured for the pur- 
pose of storing the property, is in law the act of 
insured.‘? Under some statutes a violation of such 
provision will not avoid the policy unless it con- 
tributed to the loss,‘ although in some jurisdictions 
it has been held that the provision is an essential 
part of the contract and not a condition or war- 
ranty within the meaning of the statute.7> Where 
the statement of location is considered a matter of 
description only, and the property is removed from 
such location, a denial of recovery for the property 
so removed is based, not on the theory of a breach 
of warranty, but on the principle that such removal 
takes the property out of the deseription.7¢ A 
breach of an implied warranty as to the location of 
the property has been held not to render the policy 
void ipso facto."7 So in some eases a provision in 
the policy that the property is insured while con- 


consideration paid in advance, the 
hazard consisting of the possibility 
of a loss by fire indicated by the 
sum of all dangers resulting from 


the recognized exposure, including 
losses from incendiary fires com- 
municated from other premises. 


Hartford (FF... Ins. .Co.\.v.., Dorroh, -63 
Tex. Civ. A. 530, 183 SW 465. 

57. Williamsburg City F. Ins. Co. 
v. Weeks Drug Co.,~103 Tex. 608, 132 
SW 121, 31 LRANS 603; Williams- 
burgh City F. Ins. Co. v. Weeks Drug 
Co., (Tex. Civ. A:) 133 SW 1097. 

58. Ampersand Hotel Co. v. Home 
ims. Co. 198 eN. 495.9 L NE L099; 
28 LRANS 218, 19 AnnCas 839 [rev 
131 App. Div. 361, 115 NYS 480]. 

59. Draper v. OSwego Copnty Fire 
Relief Assoc., 190 N. Y. 12, 82 NE 755 
{aff 115 App. Div. 807, 101 NYS 168]. 

60. Description of location in gen- 
eral see supra §§ 93, 94. 


61. Ark.—Farmers’ Mut. F. Ins. 
Assoc.’ v. Hodges, 219. SW , 13; 
Beavers v. Security Mut. Ins. Co., 


76 Ark. 595, 90 SW 13, 6 AnnCas 585. 


@3).— Stell, V.nsun» ins.) Office; 171 
Calvert I>, 150 B72. 
Ky.—London; , etc.,. FE: Ins. Co. v. 


Graves, 4 KyL 706. 

Minn.—Holbrook v. St. Paul F. & 
M. Ins. Co., 25 Minn. 229; Everett v. 
Continental Ins. Co., 21 Minn. 76. 

Pa.—Western, ete., Pipe Lines v. 
Home Ins. Co., 145, Pa. 346, 22-A 
665, 27 AmSR 703; Haws v. Phila- 
delphia Fire Assoc., 114 Pa. 431, 7 
Ay £59. 

62. Western, etc., Pipe Lines v. 
Home Ins. Co., 145 Pa. 346, 22 A 665, 
27 AmSR 703. 

[a] Removal caused by flood.— 
Western, etc., Pipe Lines v. Home 
Ins: Co., 145 Pa. 346, 22 A 665, 27 
AmSR 7038. 

63. Griswold v. American Cent. 
Ins. Co., 70 Mo. 654 [aff 1 Mo. A. 97]. 

64. Ill.—Williamsburg City F. Ins. 
Co. v. Cary, 83 Ill. 453. 

ind,—-Wesh; “vi;4 Rock Creek, .;Tp. 
Farmers’ Mut. Ins. Co., (A.) 120 
NE 391. - 


Iowa.—Harris v. Royal Canadian 
Ins. Co., 63 Iowa 236, 5 NW 124. 

Mo.—Shutts v. Milwaukee Me- 
chanics’ Ins. Co., 159 Mo. A. 436, 
141 SW 15. 

N. Y.—Hannon v. Hartford F. Ins. 
Co., 41 App. Div. 226, 58 NYS 549. 

Oh.—Pheenix F. Ins. Co. v. Vorhis, 
12Ob. Cite Ct, o2osl Oh. Cire Deg rs0: 

R. I.—lLyons v. Providence Wash- 
ington Ins. Co., 14 R. I. 109, 51 AmR 


364 foverr Lyons vy. Providence 
Washington Ins. Co., 13 R. I. 347, 43 
AmR 32]. : 

[a] Dlustration.— Where insur- 


ance was upon a buggy “situate in a 
frame shed” described, and the place 
of storage was afterward changed 
without insurer’s consent, it was 
neld that no recovery could be had. 
Pheenix F. Ins. Co. v. Vorhis, 1 Oh. 
Cine Cte pslGe sl, Ole Gir), .Dec. ohs8.02 

65. Lesh v. Rock Creek Tp. Farm- 
ers’ Mut. Ins. Co., (Ind. A.) 120 NE 
391; Kinney v. Farmers’ Mut. F., 
etc., Soc. 159 Iowa 490, 141 NW 706, 
AnnCas1915A 609; Longueville v. 
Western Assur. Co., 51 Iowa 553, 2 
NW 394, 33 AmR 146; McCluer v. 
Girard F. & M. Ins. Co., 43 Iowa 
349, 22 AmR 249; Lyons v. Provi- 
dence Washington Ins. Co., 14 R. I. 
109, 51 AmR 3864. 

{a] Tllustration. — Insurance on 
clothing was recoverable when it 
was destroyed while being worn 
sleigh riding, although it was de- 
scribed as “contained in a two-story 
frame building.” Longueville v. 
Western Assur. Co., 51 Iowa 5538, 2 
NW 394, 38 AmR 146. 

Effect of temporary removal gen- 
erally see Supra § 94. 

66. McCluer v. Girard F. & M. Ins. 
Co., 43 Iowa 349, 22 AmR 249; Noyes 
v. Northwestern Nat. Ins. Co., 64 
Wis. 415, 25 NW 419, 54 AmR 6381. 

67. Massell v. Protective Mut. F. 
tnsACo,, -19ak., Lea 565, 35) A.209. 

68. Pringle v. Spring Garden Ins. 
Co.; 205 Mass. 88, 91 NE 209; Lum- 
mus v. Fireman’s Fund Ins. Co., 167 
N. C. 654, 83 SE 688, LRA1915D 239; 


| Davison yv. London, ete, F. Ins. Co., 
ESO Pan Ve zeed 2 SAl os 

69. Loyacano v. Property Holders’ 
Mut. Aid F. Indemn. Soc., 9 La. A, 
(Orleans) 258. 

70. Ga.—Black v. Fidelity-Phenix 
F. Ins. Co., 14 Ga. A. 510, 81 SH 584 
[quot Cyc]. 

N. Y.—Bahr v. National F. Ins. Co., 
'80 Hun 309, 29 NYS 1081. 

_Tex.—Allemania F. Ins. Co. v. An- 
gier, (Civ. A.) 214 SW 450; Stanad- 
ard F. Ins. Co. v. Buckingham, (Civ. 


A.)=° 211.-SWi 531; “Camden “RY Ins! 
Assoc. v. Bond, (Civ. A.) 202 SW 
220; Delaware Ins. Co. v. Wallace, 


(Civ. A.) 160 SW. 1130, 1131 [eit 
Cyc]. 

Wash.—Johnson y. Franklin Ins. 
Co., 90 Wash. 631, 156 P 567. 

N. B.—Arnold y. British Colonial 
He lass Con 45) Nie rBs 285 

Revival of policy see infra notes 
Hest 

ike 

1A 


See infra notes 74, 75. 
Plinsky v. Germania KF. & M. 
Ins. Co., 32 Fed. 47; Greer-Robbins 
@osay. . Pennsylvania 4 ins! Co. (Carty 
A.) 190 P 187; West v. Old Colony 
Ins. Co., 9 Allen (Mass.) 316. 

[a] Rule applied. — Where goods 
insured were located in a building 
divided into two compartments by a 
fire wall having automatic fire doors, 
the fact that the goods were moved 
from one compartment to the other, 
which act decreased the risk, did not 
violate the terms of the _ policy. 
Greer-Robbins Co. v. Pennsylvanin 
Ins, \Co., (Cal, A 10 0nme cuss. 

73. Allemania F. Ins. Co, v. An 
gier, (Tex. Civ. A.). 214 SW. 450. 

74  Allemania F. Ins. Co. v. An- 
gier, (Tex. Civ. A.) 214.SW 450% 
Standard F. Ins. Co. v. Buckingham, 
CTRexnCiv,, CAL 2S W Pos 

75. Johnson v. Franklin Ins. Co. 
90 Wash. 631, 156.P 567. 


76, See supra §§ 93, 94. 
77. Williamsburgh City F. Ins. Co, 
v. Cary, 83 Ill. 4538; Shutts v. Mil- 


waukee Mechanics’ Ins. Co., 159 Mo, 


A. 436, 141 SW 15. ¢ 
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tained in a certain building ‘‘and not elsewhere,’’ 7° 
or that the policy shall become ‘‘void’’ upon a re- 
moval of the property from the premises where it 
is insured,® has been construed as meaning only a 
suspension during the period of removal, and upon 
restoration of the property to its original location 
the policy revives. If the policy provides against 
an ‘‘inerease of risk’’ this is not necessarily broken 
by the removal to a new location of the subject 
matter of the contract,®° especially where the pol- 
icy stipulates that it is to cover property located 
‘Canywhere.’’®1 And where a statute provides that 
any stipulation avoiding the policy shall not pre- 
vent recovery if the violation of such stipulation _ 
does not contribute to the loss, except that such 
statutory provision shall not apply to a condition 
against a removal of the property which increases 
the risk, an agreement in the policy that a removal 
shall increase the risk as a matter of law is void.8? 
[§ 278] b. Consent to Removal. The insurance 
is not forfeited by a removal of the property to a 
new location with consent of insurer or its author- 
ized agent,®* although the property is not covered 
during transit to the new location.** An agreement 
for such removal and for the continuance of the pol- 
icy in force is in effect a new contract and gives 
rise to a new risk.®© The fact that the rate of in- 
surance is greater at the new location and that the 
insured does not pay or tender the additional sum 
does not release insurer from liability where insured 
agrees and holds himself ready to pay it.8* Ratifi- 
cation is equivalent to a prior consent,8’ and where 
insurer is advised of a removal and fails to cancel 
the policy and return the unearned premium, its 
consent to the removal will be presumed.’® So 
where insurer renews the policy with knowledge of 
the removal, the goods are still covered by it.8° 
Consent may be implied from acts of insurer even 
after a loss.9° But the antedating of a consent will. 
not bind insurer when obtained after the fire with- 
out disclosing the fact, not known to insurer, that 
a loss has already occurred.®! Consent given by 
an unauthorized agent,®? or one not indorsed on the 
policy when such indorsement is required,®* will not 
authorize a removal. Consent to a removal does 
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not make the removal obligatory,®* nor require it 
to be made sooner than in a reasonable time.®® And 
a memorandum on a policy that it is ‘‘transferred 
to cover similar property contained in’’ another 
described building, made on an application for con- 
sent to removal of the property, does not destroy 
the insurance on the goods remaining at the old 
place while the removal is being made.°*® 

[§ 279] 5. Change in Title, Interest, or Posses- 
sion—a. Nature and Effect of Conditions Generally. 
In the earlier decisions it is seen that the policy 
made no provision for forfeiture of insured’s rights 
because of any change in title, interest, or posses- 
sion. The courts were therefore left to a consider- 
ation of general principles upon the query: whether 
insured retained any insurable interest in the sub- 
ject matter of the contract. A policy being only 
an agreement to indemnify insured and not an ab- 
solute agreement to pay a sum of money when prop- 
erty is destroyed,®? an insurable interest at the 
time of the loss is as obviously necessary as it is 
in the inception of the contract.°* If therefore in- 
sured had parted with his insurable interest, his 
policy necessarily died with the transfer,®® and the 
contract, being in its nature personal with insured, 
did not pass with the subject matter into the hands 
of the transferee without a new agreement with 
insurer.1 But the same result was not reached 
when the transferor retained enough of interest to 
amount to an insurable interest. The policy still 
protected him as to the part retained, that is, he 
would be indemnified as to his own loss in ease 
of fire affecting that interest. A conveyance of 
anything less than the entire interest of insured, 
therefore, there being no stipulation concerning 
such a transaction, will not defeat the policy.” 
Because of the foregoing principles the same con- 
clusion was reached under the earlier forms of stipu- 
lation concerning title and interest contained in 
the policy. When it was stipulated, therefore, that 
the policy should become void upon ‘‘alienation’’ 
of the property insured, or upon ‘‘transfer’’ or 
‘“sale’’? thereof, these clauses were held to refer 
only to an absolute transfer of insured’s entire in- 
terest, unless the words ‘‘in whole or in part’’ 


78.. Stell ya oun Ins,. Office, 171)) Co. Grin dur. Ne oS. 7638. 1 DomLR 733 (dism app £2 OntWN 
Cale 9b, bbb P72: British America Ont.—Rodgers v. General Acc. F. | 917, 18 OntWR 876) ]. 
Assur. Co. v. Miller, 91 Tex. 414, 44|& L. Ins. Corp., 13 OntWN 175. 93. Connecticut F. Ins. Co. v. 
SW 60, 66 AmSR 901, 39 LRA 545, 84. See supra § 93. Smith,,.10 Colo. A. 12%) 51 P 170% 
79. Ohio Farmers’ Ins. Co. v. Bur- 85. Rathbone v. City F. Ins. Co., | Spitzer v. St. Mark’s Ins. Co., 13 


gepmooOnr este L110, 61. NR Yes esi 


31 Conn. 193; 
AmSR 596, 55 LRA 825. 


wich Ins. Co., 


Dougherty v. Green- 
64 ING Ji Ls 


N. Y. Super. 6; Walsh v. Queen Ins. 


716, 42 A | Co., 27 Oh. Cir. Ct. 813; Phenix F: 


[a] So likewise if the property |485, 46 A 1099. Ins. Co. v. Vorhis, 1 Oh. Cir. Ct. 326, 
is at the time of the loss at the new 86. Hulen v. National F.-Ins. Co.,|/1 Oh. Cir. Dec. 180. 
location consented to by insurer, |80 Kan. 127, 102 P 652; Cooper v. 94. Sharpless v.. Hartford F. Ins, 
even though it was unauthorizedly |German-American Ins, Co., 96 Minn, |Co., 140 Pa. 487, 21 A 451. 


for a time kept at a different place. 
Ohio Farmers’ Ins. Co. v. Burget, 17 
Oh. VCin-e Ct, 619) "9 7Oh. Cizy Dec. 369. 

80. Adams v. Atlas Mut. Ins. Co., 


81, 104 NW 687. 


87. Williamsburg City F. Ins. Co. 
v. Cary, 838 Ill. 453; Kor v. American 
Hagle F. Ins. Co., 


95. Sharpless v. Hartford F. Ins. 
Cou soe Pa. aoe cle AL Aa bde 
96. Kunzze v. American Exch. F. 


(Nebr.) 178 NW | Ins. Co.,. 41 N. Y. 412 fiaff- 25 N. Y: 


135 Iowa 299, 112 NW 651; Runkle v. 
Hartford Ins. Co., 99 Iowa 414, 68 
NW 712; Holbrook v, St. Paul F. & 
Mi Ins. ’Co., 25° Minn.) 229. 

81. Dabney v. Connecticut F. Ins. 
104 Kan. 796, 180 P 784. 

82. Adams v. Atlas Mut. Ins. Co., 
135 Iowa 299, 112 NW 6651. 

83. U. S.—Thuringia Ins. Coa. v. 
Goldsmith, 182 Fed. 456, 65 CCA 677. 

Ky.—Continental Ins. Co. v. Bu- 
chanan, 108 SW 355, 32 KyL 1298. 

Minn.—Cooper v. German-American 
Ins. Co., 96 Minn. 81, 104 NW 687. 

Oh.—Ohio Farmers’ Ins. Co. Vv. 
Burget, 65 Oh. St. 119, 61 NE 712, 87 
AmSR 596, 55 LRA 825. 

Tex.—Delaware Ins. Co. v. Wal- 
lace, (Civ. A.) 160 SW 1130. 

Eng.—McClure v. Lancashire Ins. 


182. 

88. Pollock v. German F. Ins. Co., 
127 Mich. 460, 86 NW 1017. 

Waiver of removal by failure to 
assert forfeiture see infra § 415. 

89. Ludwig v. Jersey City Ins. 
Co., 48 N. Y. 379, 8 AmR 556. 

90. Montgomery v. Delaware Ins. 
Co, 67 S. GC. 399,. 45 SE 934; Mont- 
gomery v. Delaware Ins. Co., 55 S. C. 
1, 32 SH 728. 

$i. Kline v. Dominion F. Ins. Co., 
47 Can. S. C. 252, 9 DomLR 231 [dism 
app 25 Ont. L. 534, 3 OntWN 698, 21 
OntWR 285, 1 DomLR 733]. 

92. Pringle v. Spring Garden Ins. 
Co., 205 Mass. 88, 91 NE 209; Kline 
v. Dominion F. Ins. Co., 47 Can. S. C. 
252, 9 DomLR 231 [dism app 25 Ont. 
L. 534, 8 OntWN 698, 21 OntWR 285, 


Super. 443]. 


97. See supra § 1, 
98. See supra § 2. 
99. See supra § 23. 


1. See supra § 1. 

2. See supra § 23, 

3. U. S.—Scanlon vy. Union F. Ins. 
Co., 21 F. Cas. No. 12,436, 4 Biss. 
511; Holbrook v. American Ins. Co., 
22 “EN Cas.” No.'6,589,' d4Curt. 193° 

Ill.— Commercial Ins. Co. v. Scam- 
mon, 123 Ill. 601, 14 NE 666; Com- 
mercial Ins. Co. v. Spankneble, 52 
Ill. 58, 4 AmR 582, 

Iowa.—Cowan v. Iowa State Ins. 
Co., 40 Iowa 551, 20 AmR 583; Ayers 
v. \Hartford” Ins, ‘Co:,421 Vlowa: 176, 
85 AmD 553. 

Ky.—Boatman’s F. & M. Ins. Co. 
v. James, 10 KyL 816. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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were added, in which case the retention of a partial 
interest did not keep the policy alive as to such 
interest.* In later policies the term ‘change of 
title’? was added to one or more of the former 
words, and finally there appeared the clause now 
usually found in fire insurance policies, forbidding 
any ‘‘change in title, interest or ypossession,’?® 
The retention of a partial interest will not pre- 
vent a breach of the condition against ‘‘change of 
These conditions against alien- 
ation or change of title or interest, whether appear- 
ing in the policy itself,’ or in the by-laws of a 
mutual company,’ have uniformly been upheld as 
reasonable and valid. They are to be construed 
with reference to the relations of the parties and 
the situation of the property insured, having’ re- 


title or interest.’? & 


La.—Stenzel v.’ Pennsylvania F. 
Ins. Co., 110 La. 1019, 35 S 271, 98 
AmSR 481; Power v. Ocean Ins. Co., 
19 La, 28, 36 AmD 665. 

Mass.—Clinton vy. Norfolk Mut. F. 
Ins. Co., 176 Mass. 486, 57 NE 998, 
79 AmSR 325, 50 LRA 833; Rice v. 
Tower, 1 Gray 426: Lazarus v. Com- 
monwealth Ins. Co., 5 Pick. 76; Stet- 
son vy. Massachusetts Mut. F. Ins. 
Co., 4 Mass. 330, 3 AmD 217. 

N. Y¥.—Browning v. Home Ins, Co., 
71 N. Y. 508, 27 AmR 86 [aff 6 Daly 
522]; Cole v. Pheenix F. Ins. Co., 54 
N. Y. 595; Savage v. Howard Ins. Co., 
52 N. Y. 502, 11 AmR 741 [rev. 44 
HowPr 40 (aff 438 HowPr 462)]; 
Courtney v. New York City Ins. Co., 
28 Barb. 116; Masters v. Madison 
County Mut. Ins. Co., 11 Barb. 624; 
Van Deusen v. Charter Oak F. & M. 
Ins. Co., 24 N. Y. Super. 55, 1 AbbPr 
NS 349; Shotwell v. Jefferson Ins. 
Co., 18 N. Y. Super. 247; Gilbert v. 
North American F. Ins. Co., 23 Wend. 
43, 35 AmD 543. 

Oh.—Blackwell v. Miami Valley 
Ins. Co., 48 Oh. St. 533, 29 NE 278, 
29 AmSR 574, 14 LRA 431. j 

Pa.—Hill. v. Cumberland Valley 
Mut. Protection Co., 59 Pa. 474; 
West Branch Ins. Co. v. Helfenstein, 
40 Pa. 289, 80 AmD 5738; Perry Coun- 
ty Ins.' Co. v. Stewart, 19 Pa. 46; 
Rex v. Merchants’ Ins. Co., 2 Phila. 
357. 

R. I.—Heaton v. Manhattan F. Ins, 
Come R. ale b 02: 

Tex.—Merchants’ Ins. Co. v. Scott, 
1 Tex. Unrep. Cas. 534. 

Wis.—Jerdee v. Cottage Grove F. 
Ins. Co., 75 Wis. 345, 44 NW 636. 

Can.—Caldwell v. Stadacona F., 
ete. ins. Co.selly Can. is. (Cr 212, 3 
CanLTOccNotes 94. ‘ 

[a] Rule applied.—Where insured 
conveyed to a third party who there- 
upon conveyed to the wife of in- 
sured the policy was held to remain 
in force as to the curtesy interest 
retained. Caldwell v. Stadacona F., 
ete,, Ins. Co., 1% Can. S.C. 212. 

_ Entire or severable contract see 
infra 347. 

4. Gal eaiifornia State Bank. v. 
Hamburg-Bremen Ins. Co., 71 Cal. 
ie ala 122 fee 

Me.—Tomlinson v. Monmouth Mut. 
F. Ins. Co., 47 Me. 232; Abbott v. 
Hampden Mut. F. Ins. Co., 30 Me. 
414, A 

Mass.—Oakes v. Manufacturers’ F. 
& M. Ins. Co., 131 Mass. 164; Foote 
vy. Hartford F. Ins. Co., 119 Mass. 259. 

N. Y.—Savage v. Howard Ins. Co., 
52 N. Y. 502, 11 AmR 741; Miner v. 
Judson, 2 Hun 441. 

Oh.—Farmers’ Ins. Co. v. Archer, 
36 Oh. St. 608. : 

5. See infra this and following 
sections. 

6. Western Massachusetts _ Ins. 
Co. v. Riker, 10 Mich. 279; McEwan 
vy. Western Ins. Co. 1 Mich. N. P. 
118: Farmers’ Ins. Co. v. Archer, 
36 Oh. St. 608. 

{a] ‘ransfer of undivided inter- 
est. — Western Massachusetts Ins. 
Co, v. Riker, 10 Mich. 279. 
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7. U. S.—Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 
L. ed. 1044. 

Conn.—Wiley v. London, ete, F. 
Ins; Corso Conn, 435.9 92 Ane 73835 
Bishop v. Clay F. & M. Ins. Co., 45 
Conn, 430. 

Ga.—Farmers’ Mut. Ins. Assoc. v. 
Price, 112 Ga. 264, 37 SE 427. 

Ill.—Osborn v. American Ins, Co., 
L5D eLUy Ae en2 6% 

Ind.—Insurance Co. of North 
America v. Martin, 151 Ind. 209, 51 
NE 361. 

Iowa.—Elliott v. Farmers’ Ins, Co., 
114 Iowa 1538, 86 NW 224. 

Ky.—Green v. Kenton Ins. Co., 12 
KyL 750; Fireman’s Fund Ins. Co, v. 
Gatewood, 10 KyL 117. 

Me.—Buffalo Fertilizer Co. v. Aroo- 


stook Mut. F. Ins. Co., 109 Me. 483, 
84 A 1078; Richmond vy. Phenix 
Assur. Co., 88 Me. 105, 33 A 7386; 


Gould v. Patrons’ Androscoggin Mut. 
F. Ins. Co., 76 Me. 298. 

Mass.—Swaine v. Teutonia F. Ins. 
Co., 222 Mass. 108, 109 NE 825; Oakes 
v. Manufacturers’ F. & M. Ins. Co., 
131 Mass. 164; Smith v. Union Ins. 
Co., 120 Mass. 90. 

Mich.—Jaskulski v. Citizens’ Mut. 
F. Ins. Co., 181 Mich. 603, 92 NW 
98; Olney v. German Ins. Co., 88 
Mich. 94, 50 NW 100, 26 AmSR 281, 
13 LRA 684. 

Mo.—St. Louis County Trust Co. v. 
Pheenix Ins. Co., 201 Mo. A. 2238, 210 
SW 98; Marcus v. Rhode Island Ins. 
Co: fel8t) Atos MA 1345 73> SW 305 
Watts v. Philadelphia Fire Assoc., 
87 Mo. A. 83; Cummins v. National 
Bias. Coh, SI oMor tA. 291. 

Nebr.—J. B. Ehrsam Mach. Co. v. 
Phenix Ins. Co., 43 Nebr. 554, 61 NW 
722. ; 

N. Y.—Savage v. Howard Ins. Co., 
52) N.Y. 502) 11 AmR 741 [rew 44 
HowPr 40 (aff 43 HowPr 462)]; 
Springfield F. & M. Ins. Co. v. Allen, 
43 N. Y. 389, 3 AmR 711; Wolfe v. 
Security F. Ins. Co., 39 N. Y. 49, 6 
Transer. A. 286; Grosvenor v. Atlan- 
fic) HY inssiCo., SUTIN), Yon 391s rey, 
12); ON. ¥., Super. 517]. 

Oh.—Mitchell v. Aitna Ins. Co., 6 
OhS&CP 420, 4 OhNP 386. 

as Nassauer vy. Susquehanna 
Mut. F. Ins. Co., 109 Pa. 507. 

Ss. C.—Stevens v. Hartford F. Ins. 
Cosel 3uSa C4625 LOL SHi843. 

Ss. D.—Smith v. Retail Merchants’ 
Hueinsue Con 2On Ss Die Say elo eee 
47, 42 LRANS 173. 

Tex.—Sprinefield F. & M. Ins. Co. 
v. Morgan, (Civ. A.) 202 SW 784; 
Hamilton v. Fireman’s Fund Ins, Co., 
(Civ. A.) 177 SW 173. 

Va.—Rochester German Ins. Co. v. 
Monumental Sav. Assoc., 107 Va. 701, 
60 SE 93. 

W. Va.—Ritchie County Bank v. 
Fireman’s Ins. Co. 55 W. Va. 261, 
47 SE 94. 

Can.—Salterio v. City of London F. 
Ins. Co., 23 Can. S. C. 32. 

B. C.—British Columbia Hop Co. 
vy. Fidelity-Phenix F. Ins. Co. 20 
BaG. e165; ‘ 

Ont.—Staddon y. Liverpool-Mani- 
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gard te the ordinary meaning of the language used 
as applied to the purpose intended,® the rule of 
strict construction to avoid a forfeiture being ap- 
plied whenever it can be done without doing vio- 
lence to the plain contract stipulations.2° 
been said that such gouditions are not forfeitures or 
penalties, or in the nature thereof, but fix the ex- 
tent of insurer’s liability.1! 
alienation or change subsequent to the time the in- 
surance was affected.1? The word ‘‘interest’’ means 
a proprietary or insurable interest, and the con- 
dition is not violated so long as insured continues 
to be the sole owner and possessor of the prop- 
But a transfer of any interest, legal or 
equitable, will avoid a policy containing a condition 


It has 


They refer only to 


of interest.1¢ The word ‘‘inter- 


toba Assur. Co., 44 Ont. LL. 355, 47 
DomLR 473; Pinhey v. Mercantile F. 
Ins. :Co., Ont. L. 296; Dunlop v. 
Usborne, ete., Farmers’ Mut. F. Ins. 
Co., 22 Ont. A. 364; O’Neill v. Ottawa 
Agricultural, Ins. Co; 30 (UCs, CAP; 
151; Russ v. Clinton Mutual F. Ins. 
Co 2950R CHOBE 

&. Pfister v. Gerwig, 122 Ind. 567, 
23 NE 1041; Burger v. Farmers’ Mut. 
Ins*Co.) Vis Pa.422- 

9. Zeitler v. Concordia F. Ins. Co., 
169 Mich. 555, 135 NW 332. 

10. U. S.—kKnickerbocker L. Ins. 
Co. v. Norton, 96 U. S. 234, 24 L. ed. 
&89; Kansas City First Nat. Bank v. 
Hartford FF. Ins. Co!, 95° U. S..673: 
24 L. ed. 563; Small v. Westchester 
F. Ins. Co., 51 Fed. 789. ‘ 

Cal.—Finkbohner v..Glens Falls 
Ins. Co.. 6riCals 7A. 37795290) Past ss 

Ga.—Widincamp v. Phenix Ins. 
Co., 4 Ga. 759, 62 SE 478. 

Ind.—Continental Ins. Co. v. Van- 
Hire? 126 Ind. 410, 26 NE 119, 10 LRA 

Mass.—Clinton vy. Norfolk Mut. F. 
Ins. Co., 176 Mass. 486, 57 NE 998, 
79 AmSR 325, 50 LRA 833. ~° 
_ Mich.—Zeitler v. Concordia F. Ins, 
Co., 169 Mich. 555, 135 NW 332. 

Mo.—Hubbard v. Home Ins. Co., 
(A.) 222 SW 886. 

N. Y.—Griffey v. New York Cent. 
Ins. Co., 100 N. Y. 417, 3 NE 309, 53 
AmR 202. 

See generally supra §§ 70, 241. 

il. Savage v. Howard Ins. Co., 52 
N. Y. 502, 11 AmR 741 [rev 44 How 
Pr 40 (aff 48 HowPr 462)]. 

12. Cowart v. Capital City Ins: 
Co., 114 Ala. 356, 22 S 574; Chamber- 
lain v. Insurance Co. of North Amer- 
ica, 51 Hun 6386, 3 NYS 701; Pioneer 
Sav., ete. Co. v. Providence Wash- 
ington Ins. Co., 17 Wash. 175, 49 P 
231, 38 LRA 397; Morotock Ins. Co. 
v. Rodefer,. 92 Va. 747, 24 SH 393) 
53 AmSR 846. 

[a] Mlustration.—Violation of a 
stipulation that the mortgagee shall 
notify insurer of any change of own- 
ership will not avoid the _ policy, 
where such change occurs between 
the date of the application and pay- 
ment of the premium by such mort- 
gagee and the delivery of the policy. 
Pioneer Sav., etc., Co..v. Providence 
Washington Ins. Co., 17 Wash. 175, 
49 P 231, 38 LRA 397. 

‘ moregloanse proceedings see infra 

13. Stenzel v. Pennsylvania F. 
Ins. Co., 110 La. 1019, 35: S271, .98 
AmSR 481. 

14, Finkbohner vy. Glens Falls Ins. 
Co.;, | 6) Cal, 7A. 9379, 992) P 13185) ixcel= 
sior Fdy. Co. v. Western Assur. Co., 
135 Mich. 467, 98 NW 9, 3 AnnCas 
707; Gibb v. Philadelphia F. Ins. Co., 
59 Minn. 267, 273, 61 NW 1387, 50 
AmSR 405; Southern Cotton Oil Co. 
v. Prudential Fire Assoc., 78 Hun 
373, 29 NYS. 128. 

“The word ‘interest’ is broader 
than the word ‘title,’ and includes 
both legal and equitable rights.” 
Gibb v. Philadelphia F. Ins. Co., 
supra. 
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est’’ has also been said to apply only where insured 
owns and insures an interest less than title, and 
to have no application where he owns the title.® 
Where any change of title in the property is pro- 
hibited, the word ‘‘property’’ means the thing 
insured as distinguished from insured’s insurable 
interest therein, so that the policy is avoided by 
a transfer of the property, although insured retains 
his interest therein.1° In some jurisdictions it is 
held that a breach of the condition against aliena- 
tion or change of title merely gives insurer the 
right to forteit the policy,!? while in others it is 
held that the policy becomes void ipso facto.t® In 
the absence of any provision for forfeiture the pol- 
icy will not be defeated by the fact that insured 
at some time during the existence of the policy 
parted with his entire ownership of the property, 
provided he has an insurable interest at the time 
of the loss.‘® And in some jurisdictions the same 
rule has been applied to policies containing condi- 
tions against alienation or change of title, it being 
held that such conditions are not violated by a tem- 
porary alienation.2° But other authorities have 
held that, where a change divests insured of al] his 
interest, a subsequent reacquisition of the property 
before loss will not revive the policy,?! although 
some of them hold that this rule does not apply to 


the sale and repurchase of a stock of merchandise.?? 


Transfer of title has been held to be not per se an 
inerease of risk;?? and a provision that the policy 
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shall not be assignable does not prevent a transfer 
of the property insured.*4 

[§ 280] b. Notice of Change and Consent 
Thereto.2° The insurer may of course consent to a 
change of title or interest and the assignment of 
the policy to the purchaser, so as to continue the 
policy in force,?* although the policy is not actually 
assigned pursuant to such consent.?7 And a con~- 
sent to a sale is a consent to the terms of the 
sale.28 It is immaterial that the consent is obtained 
after the property has been transferred, subject to 
insurer’s consent,?® although consent obtained after 
a loss is ineffective.2° But a consent to a transfer 
by insured does not authorize subsequent transfers.*+ 
If the consent is conditional insured must comply 
with the conditions in order to prevent a for- 
feiture.2? And consent to a transfer to a person 
in his individual capacity does not authorize a 
transfer to him as trustee.22 Where a change in 
title or interest renders the policy void if made 
without the consent of the insurer notice to insurer 
of a change is of no avail unless such consent is 
given.2* A failure to obtain consent is not excused 
because prior to the change insurer became insol- 
vent and a receiver of its assets was appointed.*® 
Where a mortgagee insures his interest in the 
mortgaged property and subsequently becomes a 
purchaser thereof upon foreclosure, a parol consent 
of insurer after the change of title that the policy 
shall continue in force for the benefit of the then 


15. Pomeroy v. Adtna Ins. Co., 86 
Kan. 214, 120 P 344, 38 LRANS 142, 
AnnCasl1913C 170; Garner v. Milwau- 
kee Mechanics’ Ins. Co., 73 Kan. 127, 
84 P 717, 117 AmSR 460, 4 LRANS 
654, 9 AnnCas 459; Hubbard v. Home 
Ins. Co., (Mo. A.) 222 SW 886; In- 
surance Co. of North America v. 
©’Bannon, 109 Tex. 281, 206 SW 814, 
1 ALR 1407. 

16. Oakes v. Manufacturers’ F. & 
_M. Ins. Co., 131 Mass. 164; Savage 
v. Long Island Ins. Co., 52 N. Y. 502, 
11 AmR 741; Springfield F. & M. Ins. 


Gove. Allen, 43 N. Yo. 389, 3) AmR 
crite be 
17. Benninghoff v. Agricultural 


Ins. Co., 93 N. Y. 495; Appleton Iron 
Co. v. British America Assur. Co., 46 
Wis. 23, 1 NW 9, 50 NW 1100. But 
see Galantschik v. Globe F. Ins. Co., 
10 Misc. 369, 31 NYS 32 (where pol- 
icy requires notice of change, a 
change without notice renders the 
policy absolutely void, not voidable). 

18. Farmers’ Mut. Ins. Assoc. v. 
Price, 112 Ga. 264, 37 SE 427; Girard 
F. & M. Ins. Co. v. Hebard, 95 Pa. 45. 

19. See supra § 23. 

20. U. S. — Bailey v. American 
Cent. Ins. Co., 13 Fed. 250, 256 note, 
4 McCrary 221, 228 note. 

Ky.—Germania F. Ins. Co. v. Tur- 
ley, 167 Ky. 57, 179 SW 1059, AnnCas 
OAC mo Sul, 

La.—Power v. Ocean Ins. Co., 19 
La. 28, 36 AmD 665. 

Me.—Lane v. Maine Mut. Ins. Co., 


12 Me. 44, 28 AmD 150. 
Nebr.—German Mut. F. Ins. Co. v. 
Fox, 4 Nebr. (Unoff.) 833, 96 NW 


652, 653, 68 LRA 334. 

Que.—Paquet v. Citizens Ins. Co., 
4 Que. L. 230. 

“Where the title may have been 
during the term of the policy would 
be unimportant if, prior to the loss, 
it had been reconveyed to the par- 
ties for whom it was originally in- 
sured, or to one properly holding it 
under the terms of the policy.” Ger- 
man Mut. F. Ins. Co. v. Fox, supra. 

{a] A sale for taxes was not a 
breach of conditions against aliena- 
tion where the property was re- 
deemed in the manner provided by 
law. Paquet v. Citizens Ins. Co., 4 


Que. L. 230. 

{b] In Washington the statute 
provides that a breach of warranty 
shall not avoid liability unless such 
breach. exists at the time of loss; 
and hence a conveyance does not 
terminate the insurance if the prop- 
erty is reconveyed before _ loss. 
mes v. Northern Assur. Co., 193 P 
708. 

Conveyance and reconveyance con- 
ri Sie ad single transaction see infra 
§ A 
cies on stock of goods see infra 


§ 29 
21. Stuart v. Reliance Ins. Co., 
179 Mass. 434, 60 NE 929; Marcus 


v. Rhode Island Ins. Co., 187 Mo. A. 
134, 173 SW 30; Bemis v. Harbor- 
creek Mut. F. Ins. Co., 200 Pa. 340, 
49 A 769; Springfield F. & M. Ins. 
ei v. Morgan, (Tex. Civ. A.) 202 SW 
784. 

pereenthle conveyances see infra 
Sale and mortgage back see infra 

3. 


22. See infra § 294. 

23. Russell v. Cedar Rapids Ins. 
Co., 78 Iowa 216, 42 NW 654, 4 LRA 
538; Clinton v. Norfolk Mut. F. Ins. 


Co., 176 Mass. 486, 57 NE 998, 79 
AmSR 325, 50 LRA 83838. 
24. Hoyt v. Hartford F. Ins. Co., 


26 Hun 416 [aff 96 N. Y. 650 mem]; 
Merchants’ Ins. Co. v. Scott, 1 Tex. 
Unrep. Cas. 534. 

Assignment of policy as ground of 
forfeiture see infra §§ 335, 336. 

25. Notice by mortgagee under 


union mortgage clause see infra 
§ 346. 
Waiver and estoppel affecting 


right to avoid or forfeit policy see 
infra § 850 et seq. 

26. Batchelor v. People’s F. Ins. 
Co., 40 Conn. 56; Manchester v. 
Guardian Assur. Co., 151 N. Y. 88, 45 
NE 381, 56 AmSR 600 [rev 80 Hun 
251, 30 NYS 49]; Benninghoff v. 
Agricultural Ins: ‘Cos 7°93 N.Y. 7495; 
Buchanan v. Exchange F. Ins. Co., 61 
N. Y..26; Buckley v. Garrett, 47 Pa: 
204; Gartsee v. Citizens Ins. Co., 30 


Pa. Super. 602; Camden FE. Ins. 
Assoc. v. Bomar, (Tex. Civ. A.) 176 
SW 156. 


Consent to assignment of policy as 
Waiver of defenses against assignor 
see infra § 412. 


. | Power of agent to waive condition 


see infra §§ 357-363. 
27. Springfield F. & M. Ins. Co. 
v. Mattingly, 90 SW 577, 28 KyL 


795. 

28. Farmers’ Ins. Co. v. Ashton, 
31, Olt St: 4775 

{a] Tlustration—Where insured 
sold the property, taking a mortgage 
back for the purchase money, and in- 
Surer consented to the sale, but had 
no knowledge of its terms, the terms 
of the sale, whatever they were, were 
assented to, and hence the mortgage 


did not affect the insurance. Farm- 
On ins: Co. we Ashton, *32-Oh" St. 
29. Clifton Coal Co. v. Scottish 
Union, ete., Ins. Co., 102 Iowa 300, 
71 NW 4383; Buchanan v. Exchange 
Ps nis. (Gon eexwNee yer. Ge 
30. Dadmun Mfg. Co. v. Worces- 


oe Mut. F.. Ins. Co., 11 Mete. (Mass.) 

“B81. 
vy. Pendola, 
559 


[a] Dlustration.—Where insured 
sold the property to another, notify- 
ing insurer thereof and subsequently 
the buyer hired and delivered the 
property to another, who in turn 
hired and delivered it to a third per- 
son, insurer not having consented to 
the last two transfers, and having 
had no notice thereof until after the 
goods were destroyed by fire, the 
policy was avoided. Queen of Ar- 


Co: 
128. SW 


Queen of Arkansas Ins. 
94 Ark, 594, 


kansas Ins. Co. v. Pendola, 94 Ark. 
594, 128 SW 559. ‘ 
$2. Supple v. State Ins. Co., 58 


Iowa 29, 11 NW 716. 

33. Smith v. Retail Merchants’ F. 
Ins. Co., 29 S. D. 332, 137 NW 47, 
42 LRANS 173. 

34. Gragg v. Home Ins. Co., 107 
SW 321, 32 Kyl 988; Plockzek v. St. 
Paul Ee ove sins? ConmGNa rae Chy) 
91 A 812; Lett v. Guardian F. Ins. 
Co., 125 N. Y. 82, 25 NE 1088; Girard 
KF. & M. Ins. Co. v. Hebard, 95 Pa. 


45. ‘ 
35. Hine v. Woolworth, 93 N. Y. 
75, 45 AmR 176. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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owner confirms the policy as a valid subsisting con- 
tract, notwithstanding a provision therein that up- 
on change of title the insurance shall immediately 
cease.°° Where a policy is made payable to a mort- 
gagee ‘‘as interest may appear’’ a second mortgage 
taken by such mortgagee without notice to in- 
surer will not avoid the policy, since the words 
quoted refer to the mortgagee’s interest at the time 
of loss.*7 A notice, given during the life of insured, 
of a conveyance to his heirs in order to avoid the 
expense of probate, will not authorize a recovery 
on the policy by such heirs for a loss occurring 
after insured’s death.?8 

[§ 281] c¢. What Constitutes Prohibited Change 
—(1) Voluntary Change of Title or Interest—(a) 
In General. The object of conditions against change 
in title or interest is to provide against changes 


which might furnish a motive to destroy the prop-: 


erty or diminish the interest and watchfulness of 
insured in protecting it against fire,®® and dealings 
with the property which are not calculated to pro- 
duce such an effect will not avoid the policy.2° A 
change of title or interest therefore which is not 
real and substantial but is merely colorable or nom- 
inal, the ownership remaining the same in fact, is 
not a violation of such econditions.*t So a bill of 
sale 42 or deed #® does not forfeit the policy where 
the purchaser or grantee at the same time and 
as a part of the same transaction reconveyed the 
property to insured. And this is true notwithstand- 
ing the deed of reconveyance was not recorded,** 
and although the transaction may have been fraud- 
ulent as to creditors,*#® or an act of bankruptcy 
under the federal statutes.4® Nor could it avail in- 

36. Pratt v. New York Cent. Ins. Nebr.—Omaha 
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surer that insured would be estopped to set up his 
title as against a creditor or purchaser from his 
ostensible grantee.*7 A change in the personnel of 
a mercantile corporation owning the insured goods 
is not a change of title, interest, or possession of 
the goods within a policy prohibiting such change,** 
and the same is true of a change of corporate 
name not affecting the entity of the corporation.*® 
But if a new and different corporate entity is ere- 
ated by reorganization a transfer of the assets 
from the original to the new corporation is a pro- 
hibited change of title.5® So the sale of a business 
conducted under the name of a company as a trade 
name was a change in the interest, title, or pos- 
session of insured property, notwithstanding the 
purchaser continued the business under the same 
name.°+ Where insured conveys the land on which 
the insured building stands, reserving title to the 
building with the right to remove it by a certain 
date, there is no prohibited change of interest or 
title prior to such date,5? although there is authority 
to the contrary.°? Where a mortgagee of property 
insured by a policy containing a mortgage clause 
in his favor pledges the secured notes, there is no 
such change in interest, title, or possession of in- 
sured property as will prevent recovery by such 
mortgagee.°* While transfers between codwners do 
not in most jurisdictions violate the condition 
against alienation or change of title,®> a sale by 
one tenant in common of his interest to a third 
person avoids the policy as to him and his pur- 
chaser.5¢ 


Co., 55 N. Y. 505, 14 AmR 304 [aff 
64 Barb. 589]. ; 

37. Fenton v. Cascade Mut. Fire 
Assoc., 60 Wash. 389, 111 P 343. 

88. Gillon v. Northern Assur. Co., 
127 Cal, 480, 59 P 901. 

89. See cases infra note 40. 

40. Ala.—Schloss v. Westchester 
edns+aCo.,.204) Alase 566,38 Gus. COL, 
109 AmSR 58. 

Conn.—Wiley v. London, ete, F. 
Ins. Co., 89 Conn. 35, 92 A 678. 

Ill.— German Ins. Co. v. Gide, 59 
Til. A. 614 [aff 162 Ill, 251, 44 NE 
490]. 

Iowa.—Cone v. Century F. Ins. Co., 
139 Iowa 205, 117 NW 307; Ayres v. 
Hartford F. Ins. Co., 17 Iowa 176, 
85 AmD 5538. 


bare ieee Sn v. Home Ins. Co., 
A.) 222 SW 886. 
: ae peste rics Co... Ofe, PNorth 


America v. O’Bannon, 109 Tex. 281, 
206 SW 814, 1 ALR 1407 [aff (Civ. 
A.) 170 SW 1055]; New Orleans Ins. 
Co. v. Gordon, 68 Tex. 144, 149, 3 SW 
718; Fidelity-Phenix F. Ins. .Co. v. 
O’Bannon, (Civ. A.) 178 SW 731. 

“Vigilance in the care of the prop- 
erty is not likely to be diminished 
when the assured is the only one 
who can possibly suffer by its de- 
struction.” New Orleans Ins. Co. v. 
Gordon, supra. 

41. Ark.—Georgia Home Ins. Co. 
vy. Bennett, 134 Ark. 52, 203 SW 279. 
Conn.—Wiley v. London, etc., 

Ins. Co., 89 Conn. 35, 92 A 678. 
Tll.—German Ins. Co. v. Gibe, 59 
Ill. A. 614. d 
Iowa.—Cone v. Century F. Ins. Co., 
139 Iowa 205, 117 NW 307; Ayers v. 
Home Ins. Co., 21 Iowa 185; Ayres 
vy. Hartford F. Ins. Co., 17 Iowa 176, 
85 AmD 553. 
Ky.—Aitna Ins. Co. v. Jackson, 16 
B. Mon. 242. 4 
Mass.—Kyte v. Commercial Assur. 
Co., 144 Mass. 43, 10 NE 518. 
Mich.—Phillips v. Farmers’ Mut. F. 
Ins. Co., 208 Mich. 84, 175 NW 144, 


7 ALR 1606. 


Thompson, 50 Nebr. 580, 70 NW 30. 

N. Y.—Michael v. Prussian Nat. 
InsaC@o.6 Idi Neo Ya 25.63) NE - 810 
[aff 64 App. Div. 182,71 NYS 918]. 

Pa.—Bemis v. Harborcreek Mut. 
F.. Ins. Co., 14 Pa. Super. 528. 

Tex.—New Orleans Ins. Co. v. Gor- 
don, 68 Tex. 144, 3 SW 718. 

[a] Rule applied.—(1) The vol- 
untary execution of a bill of sale 
without consideration and without 
the knowledge of, or delivery to, the 
purchaser iS a mere nominal change. 
Omaha F. Ins. Co. v. Thompson, 50 
Nebr. 580, 70 NW 30. (2) Where 
the owner and a third person agreed 
that they would represent to credi- 
tors that there had been a convey- 
ance, the purpose being to prevent 
attachment, and there was actually 
no conveyance in pursuance of the 
design, the policy was not affected. 
Orrell v. Hampden F. Ins. Co., 13 
Gray (Mass.) 431. 

[b] A mere pooling arrangement 
affecting the conduct of business and 
the division of profits, but not in- 
volving a change of title of the pro- 
prietor of one of the combining in- 


dustries, does not affect ‘sole and 
unconditional ownership.” Michael 
Ve erussian wNaty sinsy iCo.;, 17ie Ni. 


25, 63 NE 810 [aff 64 App. Div. 182, 
Tp UNGY SO Sills 

42. Schloss v. Westchester F. Ins. 
Co., 141 Ala. 566, 37 S 701, 109 AmSR 
58. 

43. Wiley v. London, etc., F. Ins. 
Co., 89 Conn. 35, 92 A 678; Pennsyl- 


vania F. Ins. Co. v. Waggener, 44 
Tex. Civ. A. 144, 97 SW 541. 
Cross references: 
Defeasible conveyance see _ infra 
§ 287. 
infra 


Sale and mortgage back see 
283 


Temporary transfer see supra § 279. 
44, Wiley v. London, etc. F. Ins. 
Cou. SoeConn,, 35) 92,08 6778. 
45. Wiley v. London, etc., F. Ins. 
Co., 89 Conn. 35, 92 A 678. And see 
infra § 282. 


[§ 282] (b) Invalid or Incomplete Transfers.57 
A void conveyance *® or one that is incomplete at 
H.awinss ..Co. .-v.:|| 2,465. Wiley. va Londonigete; Hasims: 
Co., 89 Conn. 35, 92 A 678. E 
47. Wiley v. London, etc., F. Ins. 

Co., 89 Conn. 35, 92 A 678. 


48. Hamburg-Bremen F. Ins. Co. 
v. Ohio Valley Dry Goods Co., 160 
Ky. 252, 169 SW 724. 

495 “Terminal” ice) etes, sCo-wwe 
American F. Ins. Co., 196 Mo. A. 
241, 194 SW 722 [conforming to op. 
269 Mo. 410, 1909 SW 879]. And 
see Cronenwett v. Iowa Underwrit- 
ersyuetec., .H).. & M. Ins. Co., (Cal. 7A.) 
186 P 824 (where a new name was 
given to a club in possession of the 
insured property under a lease, a 
new manager appointed, and a new 
lease executed, the membership of 


the club being practically * un- 
changed). 

50. Bowling v. Continental Ins. 
Co., (W. Va.) 108 SE 285. And see 


Cremo Light Co. v. Parker, 118 App. 
Div. 845, 103 NYS 710 (acquisition of 
one corporation by owners of an- 
other). 

51. American Steam Laundry Co. 
v. Hamburg-Bremen F. Ins. Co., 121 


es 13, 1183 SW 3:94, 21 LRANS 
52. Insurance Co. of North Amer- 


ica v. O’Bannon, 109 Tex. 281, 206 
SW 814, 1 ALR 1407 [aff (Civ. A.) 
170 SW 1055]; Widelity-Phenix F. 
Ins. Co. v. O’Bannon, (Tex. Civ. A.) 
17 SS Wao es 

53. Watts v. Phenix Ins. Co., 134 
Ga. 717, 68 SE 479. 

54. Mechanics’, ete, Ins. Co. v. 
Boyce, 114 Miss. 165, 74 S 821, LRA 
1917E 328. 


55. See infra § 290. 
56. Firemen’s Ins. Co. v. Larey, 
125 Ark. 93, 188 SW 7% LRA1917A 


29, AnnCas1917B 1225. 

57. Cross references: 
Contracts of sale see infra § 285. 
Foreclosure sale see infra §§ 298-300, 


Judicial sale see infra § 302. 


58. Ga.—Athens Mut. Ins. Co. v. 
Evans, 136 Ga. 584, 71 SE 892; Phe- 
nix Ins. Co. v, Asbury, 102 Ga. 565, 
27 SE 667. 
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the time the property is destroyed *® does not vio- 
late the condition against change of title or interest. 
This is the rule where a bill of sale °° or a deed *! 
is not delivered, or where the deéd is void for failure 
to designate the grantee.®2 So where a deed is ex- 
ecuted, but is not to become effective until the 
performance of certain conditions, the policy is not 
forfeited if the conditions are not complied with 
before a loss,®? although in some jurisdictions it 
has been held that, while an incomplete transfer 
is not a change in title, it violates a condition 
against change of interest. The delivery, pro- 
cured by fraud, of a deed duly executed does not 
create a forfeiture of a policy conditioned to become 
void upon a change in title.6® A conveyance valid 
as between the parties thereto, although fraudulent 
as to ereditors, vitiates a policy providing for for- 
feiture in case of a transfer of title.66 But to have 
this effect the conveyance must be actual and not 
merely nominal or simulated.®* If the conveyance 
or transfer is complete the fact that it is without 
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consideration will not prevent a forfeiture.®* 

[§ 283] (c) Retaining Lien or Taking Mort- 
gage for Purchase Money. In the absence of a for- 
feiture clause, insured who sells, but retains a len 
for the price, retains an insurable interest.°° But 
when the policy contains a provision against aliena- 
tion or change of ‘‘title’’ or of ‘‘title, interest, or 
possession’’ the retention of the lien will not keep 
the policy alive.*” Nor will a reservation of a right 
of occupancy for life prevent a forfeiture.71 A 
sale of the insured property, with a mortgage given 
by the purchaser to secure the purchase money, vio- 
lates a condition against alienation or change of 
title? or interest.‘ A forfeiture will not take 
place, however, where insurer consents to a sale 
and mortgage back,’* or to a sale with retention of 
lien.7® 

[§ 284] (d) Conveyance to Wife. A convey- 
ance by insured to his wife,’ unless it is invalid,” 
as for failure to comply with statutory require- 
ments *® or for want of delivery,’® violates a policy 


Ill.—Commercial Ins. Co. v. Spank- 
neble, 52 Ill. 538, 4 AmR 582. 

Kan.—Hartford F. Ins. Co. v. War- 
britton, 66 Kan. 93, 71 P 278; Ger- 
man Ins. Co. v. York, 48 Kan. 488, 
29 P 586, 30 AmSR 313. 

N. J.—Pearman v. Gould, 42 N. J. 
Hq. 4,5 A 811. 

N. Y.—Pitney v. Glens Falls Ins. 
CONG btaN,, 6, 

W. Va.—Gerling -v. Agricultural 
INSICO. oo AW. WV a.nOS94 20, SE) 69: 

[a] _Usurious conveyance.—Athens 

’ Mut. Ins. Co. v. Evans, 136 Ga. 584, 
71 SE 892; Phoenix Ins. Co. v. As- 
bury, 102 Ga. 565, 27 SE 667. 

[b] Deed executed by one men- 
tally incapable.—Gerling v. Agricul- 
tural Ins. Co., 39 W. Va. 689, 20 SE 691. 

59. Ill.—Stephens v. Illinois Mut. 
Mins: Co. 438 D327. 

lowa.—Bartemeier v. Central Nat. 
F. Ins. Co., 180 Iowa 354, 160 NW 
24; Moore v. St. Paul F. & M. Ins. 
Co., 176 Iowa 549, 156 NW _ 676; 
Bartling v. German Mut. Ins. Co., 
123 NW 63. 

Minn.—Magoun v. Firemen’s Fund 
Ins. Co., 86 Minn. 486, 91 NW 5, 91 
AmSR 370. 

N. Y.—Pitney v. Glens’ Falls Ins. 
Co, 65°Na YY. 6 afl 61 Barbi%3309); 
Gilbert v. North American F. Ins. 
Co., 23 Wend. 48, 35 AmD 513. 

Tex.—Merchantsy’, etc., Fire Under- 
writers v. Brooks, (Civ. A.) 188 SW 
243. 

Ont.—Ardill v. Citizens’ Ins, Co., 
22 Ont. 529 [aff 20 Ont. A. 605]. 

60. Vogel v. People’s Mut. F. Ins. 
Co., 9 Gray (Mass.), 23; Omaha F. 
ins. Co. v. Thompson, 50 Nebr. 580, 
70 NW 30. 

61. Whitney v. American Tis. Co., 
127 Cal. 464, 59 P 897; Schaeffer v. 
Anchor Mut. F. Ins. Co., 113 Iowa 
652, 85 NW 985; Hogadone v. Grange 
Mut. F. Ins. Co., 133 Mich. 339, 94 
NW 1045; Camden F. Ins. Assoc. vy. 
Bomar, (Tex. Civ. A.) 176 SW 156. 

Delivery in escrow see infra note 
Gopal: 

62. Westchester F. 
Jennings, 70 Ill. A. 539. 

63. Jowa.—Moore v. St. Paul F. & 
M. Ins. Co., 176 Iowa 549, 156 NW 676. 

Kan.—Poméroy v. Attna Ins. Co., 
86 Kan. 214, 120 P 344, 38 LRANS 
142, AnnCasi918C 170. 

Ky-—German F. Ins. Co. v. Dun- 
can, 140 Ky. 27, 130 SW 804. 

Mo.—Walton v. Phcenix Ins. Co., 
162 Mo. A. 316, 141 SW 11388. 

Oh.—People’s Ins. Co. v. Straehle, 
2 Cine. Super. 186. 

Tex. — Philadelphia Underwriters’ 
Agency v. Moore, (Civ. A.) 202 SW 
990, 991 [cit Cyc]. 

Wash.—Pioneer Sav., ete, Co. v. 
Providence-Washington Ins. Co., 17 


Ins, *@o.:. ‘v. 


Wash. 175, 49 P 231, 88 LRA 397. 


[a] Delivery in escrow. -—— Moore 
Vo Sto Paul (hs ee? Ins. Con. LKG 
Iowa 549, 156 NW _ 676; Swank v. 


Farmers’ Ins. Co., 126 Iowa 547, 102 
NW 429; Pomeroy v. Attna Ins. Co., 
86 Kan. 214, 120 P 344, 38 LRANS 
142, AnnCasi918C 170; Walton v. 
Phoenix Ins. Co., 162 Mo. A. 316, 141 
SW 1138; People’s Ins. Co. v. 
Straehle, 2 Cine. Super. (Oh.) 186; 
Philadelphia Underwriters’ Agency v. 
Moore, (Tex. Civ. A.) 202 SW 990; 
Pennsylvania F, Ins. Co. v. Stock- 
still, (Tex. Civ. A.) 197 SW 1036. 

[b] Approval of grantee’s aitor- 
ney.—German F. Ins. Co. v. Duncan, 
140 Ky. 27, 130 SW 804; Pioneer Sav., 
ete., Co. v. Providence Washington 
Ins.’ Co.,: 17 Wash. 175, 49 P 231; 38 
LRA 397. é 

64. Excelsior Fdy. Co. v. Western 
Assur. Co., 135 Mich. 467, 98 NW 9. 

65. Hartford F. Ins. Co. v. War- 
britton, 66 Kan. 93, 71 P 278. 

66. Mass.—Dadmun Mfg. Co. v. 
WR onceear Mut, F. Ins. Co., 11 Metce. 
429. 

N. H.—Baldwin v. Hartford F. Ins. 
Co., 60 N. H. 422, 49 AmR 324; Bald- 
win v. Phoenix Ins. Co., 60 N. H. 164. 

N. Y.—Rosenstein v. Traders’ Ins. 
Co., 79 App. Div. 481, 79 NYS 736. 

Tex.—Phoenix Ins. Co. v. Willis, 70 
Tex. 12, 6 SW 825, 8 AmSR 566. 

Wis.—Milwaukee Trust Co. v. Lan- 
cashire Ins. Co,, 95 Wis. 192, 70 NW 81. 

67. See supra § 281 notes 41 [a] 
(2), 45. 

68. Brown v. Cotton, etc., Manfrs’. 
Mut. Ins. Co., 156 Mass. 587, 31 
NEO 69i eetome” hee Ings Carey. 
Collins, 61 Nebr. 198, 85 NW 54; 
Omaha F. Ins. Co. v. Thompson, 50 
Nebr. 580, 70 NW 30; Rosenstein v. 
Traders’ Ins. Co., 79 App. Div. 481, 
79 NYS 7386. 

69. See supra § 13. 

70. California State Bank v. Ham- 
burg-Bremen Ins. Co., 71 Cal. 11, 
11 P 798; Abbott v. Hampden 
Mut. F. Ins. Co., 30 Me. 414; Bates 
v. Commercial Ins. Co., 2 Cine. Super. 
(Oh.) 195 [rev 1 Cine. Super. 523]; 
Mechanics’, etc., Ins. Co. v. Davis, 
(Tex. Civ. A.) 167 SW 175; Northern 
Assur. Co. v. City Sav. Bank, 18 Tex. 
Civ. A. 721, 45 SW 737. 

{a] Nor will a retention of a lien 
to pay an annuity granted as the 
consideration of the transfer avail 
insured. Abbott v. Hampden Mut. 
F. Ins. Co., 30 Me. 414. : 


71. Marmers’) Ins. Co, Vv. Archer, 
386 Oh. St. 608. 
72. Ill—Tome Mut. F. Ins. Co. 


v. Hauslein, 60 Ill. 521. 

Me.—Abbott v. Hampden Mut. F. 
Ins. Co., “80 Me. 414. 

N. Y.—Savage v. Howard Ins. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


02 N. Y. 502, 11 AmR 741 [rev 44 
HowPr 40 (aff 43 HowPr 462)]; 
Miner'yv. Judson, 2 Hun 441, 5 
Thomps. & C. 46.° Contra Kitts v. 
Massasoit Ins. Co., 56 Barb, 177. 

Tex.—Hamilton v. Fireman’s Fund 
Ins. Co., (Civ. A.) 177 SW 173. 

Vt.—Tittemore v. Vermont Mut. 
F.. Ins. Co., 20 Vt. 546 (holding, how- 
ever, that, when an absolute deed 
was given by insured and the grantee 
eo instanti gave back a deed which 
provided that it should be void if 
certain moneys were paid, the two 
instruments construed together did 
not amount to a sale and mortgage 
but a conditional sale, and the title 
was not affected). 

Wis.—Meiswinkel v. St. Paul F. & 


M.. Ins, Co., 75, Wis.’ 147, 43 oNW 
669, 6 LRA 200. 
73. Jump _v. North British, etc., 


Ins. Co., 44 Wash. 596, 87 P 928, 12 
AnnCas 257. 


74 Sanders v. Hillsborough Ins. 


Co., 44 N. H. 288 
75. Springfield F. & M. Ins. Co. 
v. Mattingly, 90 SW 577, 28 KyL 


795 (where insurer was held bound 

by agent’s consent). 

‘76. Me ——Melcher v. Pennsylvania 

Ins. Co., 97 Me. 512, 55 A 411. 
Mass.—Oakes v. Manufacturers’ F. 

& M. Ins. Co., 131 Mass. 164. 


Mich.—Glaze Vv. Three Rivers 


Minn. — Langdon vy. Minnesota 
Farmers’ Mut. F. Ins. Assoc., 22 
Minn. 193 


Mo.—Cummins v. National F. Ins, 
Co., 81 Mo. A. 291. 

Nebr.—Home F. Ins. Co. v. Collins, 
61 Nebr. 198, 85 NW 54; Farmers’, 
etc., Ins. Co. v. Jensen, 56 Nebr. 284, 
76 NW 577, 44 LRA 861, 58 Nebr. 
522, 78 NW 1054, 44 LRA 861. 

N. H.—Baldwin v. Phoenix Ins. Co., 
60 N. H. 164. 

N. Y.—Walton v. Agricultural Ins. 
wee 116 N. Y. 317, 22 NE 448, 5 LRA 

Pa.—King v. Lancaster County 
Mut. Ins. (Co., 45 Pav Super: 464; 
Chulek v. U. S. Fire Ins. Co., 30 Pa. 
Super. 435; Kompa v. Franklin F, 
Ins. Co., 28 Pa. Super. 425. 

77. See cases infra notes 78, 79. 

78. Kitterlin v. Milwaukee Me- 
chanics’ Mut. Ins. Co., 134 Ill. 647, 
25 NE 772, 10 LRA 220 [rev 24 Tl. 
A. 188] (conveyance by the husband 
of the homestead to his wife, by a 
deed in which she did not join, was 
invalid under a _ statute providing 
that “no conveyance of a homestead 
estate shall be valid unless signed 
and acknowledged by the wife,’ and 
hence did not vitiate his policy). 

79. Hogadone v. Grange Mut. F. 
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providing that it shall become void if the property 
insured is conveyed without consent of insurer; 
and the fact that the transfer is not direct, but 
through a third person as intermediary,®° or that 
the conveyance is in lieu of a devise and there is 
no change of possession,®! or that the husband re- 
tains an interest as tenant by the curtesy,®? or that 
the policy was issued to husband and wife jointly,®? 
is immaterial. So a marriage contract conveying 
land to the wife, but providing for a reversion 
should she prove unfaithful or fail to survive the 
grantor, is a change of title, although after a loss 
the husband secures a divorce.** 

[§ 285] (e) Contracts for Sale.®5 An execu- 
tory contract of saie entered into by insured, and 
not consummated before loss, is not a breach of a 
condition that the interest of insured shall remain 
‘‘sole and unconditional.’’ 8° Nor does such con- 
tract constitute a transfer, alienation, or change in 
title,87 even though the instrument evidencing the 
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of sale avoids a policy which includes a change of 
‘‘interest’’ as a ground of forfeiture;®® but it is 
held by other authorities that such ground of for- 
feiture does not apply where the vendor retains 
possession of the property and the agreement re- 
mains in fieri,°° even if the purchase money has 
been fully paid.® So a contract in the nature of 


‘a mere option to purchase which has not been per- 


formed at the time of loss does not constitute a 
change of interest.°? But a contract of sale under 
which an equitable interest vests in the purchaser 
so that the risk of loss falls upon him has been 
held to constitute a change of interest,®? as well as 
a change of title;9* and this, too, notwithstanding 
the vendor had not parted with the possession of the 
property at the time of loss.®%°. It has been held that 
a provision avoiding the policy in case of alienation 
or change in title to the property or of any interest 
therein is not violated by a contract of sale, even 
though a part of the purchase money be paid and 


contract is expressed as ‘‘a bond to stand for a 
Some authorities hold that a contract 


deed.’’ 88 

ve Co., 1383 Mich. 339, 94 NW 
80. Mass.—Oakes v. Manufactur- 

rea EF. & M. Ins. Co., 131 Mass, 


Minn. — Langdon v. Minnesota 
Fae Dees: Mut. Fire Assoc., 22 Minn. 
193. 

Nebr.—Home F. Ins. Co. v. Collins, 
61 Nebr. 198, 85 NW 54. 

N. H.—Baldwin v. Phoenix Ins. Co., 
60 N. H. 164. 

Pa.—King v. Lancaster County 
Mut. Ins. Co., 45 Pa. Super. 464; Chu- 
leg Gve-UsuS.s Hire sins! .Co., 130% «Pa: 
Super. 435; Kompa v. Franklin F. 
Ins. Co., 28 Pa. Super. 425. 

81. Langdon y. Minnesota Farm- 
ers’ Mut. Fire Assoc. 22 Minn. 


Oakes v. Manufacturers’ F. & 
M. Ins. Co., 131 Mass. 164; King v. 
Lancaster County Mut. Ins. Co., 45 
Pa. Super. 464. 

83. Walton vy. Agricultural Ins. 
Co., 116 N. Y. 317, 22 NE 443, 5 LRA 
677. 

84. Cummins v. National F. Ins. 
Co., 81 Mo. A. 291. 


85. Change of possession see infra 
306. 
: g6. Ark.—Arkansas F. Ins. Co. v. 


Wilson, 67 Ark. 5538, 55 SW 933, 77 
AmSR 129, 48 LRA 510. 

Tll.— National F. Ins. Co. v. Three 
States Lumber Co., 217 Ill. 115, 75 
NE 450, 108 AmSR 239 [aff 119 Ill. 


A. 67). 

wae Johnson vy. Williamsburgh 
Gity aE. sins. 2Co., _°(A;)), 205 SW 
226. 


Pa.—Hall v. Sugar Valley Mut. F. 
Ins. Co., 64 Pa. Super. 333. 
Va.—Rochester German Ins. Co. v. 
Monumental Sav. Assoc., 107 Va. 701, 
60 SE 93. 
W. Va.—Houseman v. Home Ins. 
Co., 78 W. Va. 208, 88 SH 1048, LRA 
1917A 299. 
87. Ga.—Georgia Home Ins. Co. 
v. Hall, 94 Ga. 630, 21 SE 828. 
Tll.—Phenix Ins. Co. v. Caldwell, 
187 Ill. 73, 58 NE 314 [aff 85 Ill. A. 
104]; Home Ins. Co. v. Bethel, 142 
Tl. 537, 32 NE 510 [aff 42 Ill. A. 
475}. , 
Ind.—German-American Ins. Co. v. 
Shepherd, (A.) 126 NE 447. 
Jowa.—Pringle v. Des Moines Ins. 
Co., 107 Iowa 742, 77 NW 521 [dist 
Davidson v. Hawkeye Ins. Co., 
Iowa 532, 32 NW 514, 60 AmR 818 
(where possession was given to pur- 
chaser)]; Kempton v. State Ins. Co., 
62 Iowa 83, 17 NW 194. 
Md.—Washington F. Ins. Co. v. 
Kelly, 32 Md. 421, 3 AmR 149. 
Mich.—Zeitler v. Concordia F., Ins. 
Co., 169 Mich. 555, 135 NW 3382. ; 
Nebr.—Grable v. German Ins, (Ofoye 


32 Nebr. 645, 49 NW 713. 
N. Y.—Wood v. American F, Ins. 
Cos 4 SiN rey nis Sanne 44s INE 80; oe 


AmSR 733 [aff 78 Hun 109, 29 NYS 
250]; Browning v. Home Ins. Co., 
q1 N. Y. 508, 27 AmR 86; O'Neil v. 
Franklin F. Ins. Co., 159 App. Div. 
313, 145 NYS 4382 [aff 216 N. Y. 692 
mem, 110 NE 1045 mem]; Masters v. 
Madison County Mut. Ins. Co., 1 
Barb. 624; Browning v. Home Ins. 
Co., 6 Daly 522 [aff 71 N. Y. 508, 
27 AmR 86]. 

Oh.—Trumbull v. Portage County 
Mut, Ins, 'Co:,712\'On; 305. 

Pa.—Hill v. Cumberland Valley 
Mut. Protection Co., 59 Pa. 474; Hall 
v. Sugar Valley Mut. F. Ins. Co., 
64 Pa. Super. 333. 

Alta.—Trotter v. Calgary F. Ins. 
Co. °3 PAlTtas Tet 2: 

Ont.—Ardili v. Citizens’ Ins. Co., 
20: ‘Ont, A. "6053" Ardill sv. Citizens’ 
Ins. Co., 22 Ont. 529 [dism app 20 
Ont. A. 605]. 

[a] TIllustrations.—(1) Where an 
owner of corn insured it, and after- 
ward contracted to sell it, but was 
to shell it and haul it to an eleva- 
tor, there to be weighed and deliv- 
ered, and it was destroyed by fire 
before it was shelled, there was no 
transfer of title sufficient to avoid 
a policy of insurance. Orient Ins. 
Co. v. McKnight, 197 Ill. 190, 64 NE 
339. (2) A clause prohibiting a 
change in the title or ownership was 
not breached by a contract for sale 
of the insured goods, where the facts 
indicated an intention that the title 
was not to pass until an invoice was 
taken and all preliminary matters 
agreed on anda bill of sale given, 
where the fire occurred before all the 
goods: were invoiced, although the 
destroyed goods had been invoiced. 
German-American Ins. Co. v. Shep- 
herd, (Ind. A.) 126 NE 447. 

88. Pringle v. Des Moines Ins, 
Co., 107 Iowa 742, 77 NW 521. 

g9. Linthicum Heights Co. v. 
Firemen’s Ins. Co., 134 Md. 62, 106 
A 165; Skinner, ete., Ship-Building, 
etc., Co. v. Houghton, 92 Md. 68, 48 
A 85, 84 AmSR 485 [dist Washing- 
ton F. Ins. Co. v. Kelly, 32 Md. 421, 
3 AmR 149 (where the policy pro- 
hibited a sale or conveyance)]; Ex- 
celsior dy. Co. v. Western Assur. 
Co., 135 Mich. 467, 98 NW 9, 3 Ann 
Cas 707. ; 

90. Ill—Hlider v. Insurance Co. of 
North America, 206 Ill. A. 172. | 

Iowa.—Erb v. German-American 
Ins. Co., 98 Iowa 606, 67 NW 583, 
40 LRA 845. 

Mich.—Zeitler v. Concordia F.. Ins. 
Co., 169 Mich. 555, 135 NW_ 332. 

Mo.—Hubbard v. Home Mus. Cor, 
(A.) 222 SW 886 [dist Manning v. 


the purchaser take possession.°® 
rule is that, when possession has been taken by the 


But the general 


North British, etc., Ins. Co., 123 Mo. 
A. 456, 99 SW 1095 (where the equi- 
table title passed so that risk of 
loss fell on purchaser) ]. 

-Tex.—Home Mut. Ins. Co. v. Tom- 
kies, 30 Tex. Civ. A. 404, 71 SW 812 
[aff 96 Tex. 187, 71 SW 814]. 

[a] Illustration—Where a buyer 
had paid only part of the cash sale 
price for hay and had not yet fur- 
nished cars at the point where the 
hay was stored as agreed so that the 
seller could deliver on board cars, 
and the hay had not been separated 
and the title not passed when it 
was burned, no such interest was 
vested in the buyer as to destroy 
the seller’s insurable interest under 
a change of interest clause, and the 
fact that the buyer could recover 
from the seller for payments made 
did not constitute such a change, in 
view of the rules against forfeiture 
and for the construction favorable to 
insured in case of doubt. Hubbard 
Ties Ins. Co., (Mo. A.) 222 SW 

[b] Contract by administrator.— 
The execution of an executory con- 
tract by an administrator to sell the 
property of an estate for decedent’s 
debts did not forfeit a fire policy 
thereon payable to the estate, under 
a clause avoiding the policy for any 
change of interest, title, or posses- 
sion. Zeitler v. Concordia F. Ins. 
Co., 169 Mich, 555, 185 NW 332. 

91. Garner v. Milwaukee Mechan- 
Les ins tC. gil opeican elie ty eS 4 cr lore 
117 AmSR 460, 4 LRANS 654, 9 
AnnCas 459. ' 

92. Mackintosh v. Agricultural F. 
Ins. Co., 150 Cal, 440, 89 P 102, 119 
AmSR 234; House v. Security F. Ins. 
Co., 145 Iowa 462, 121 NW _ 509; 
Swank v. Farmers’ Ins. Co., 126 Iowa 
547, 102 NW 429; Terminal Ice, etc., 
Covn.ve, -American Vh.* InsCoum aloe 
Mo. A. 241, 194 SW 722 [conforming 
to op. 269 Mo. 410, 1909 SW 879]; 


Terminal Ice, etc., Co. v. American 
Be Ins, o:Co., ¥CMOos “A.)s S77 Swe 
93. Hubbard v. Home ings) Co; 


(Mo. A.) 222 SW 886; Manning v. 
North British, etc., Ins. Co., 123 Mo; 
A. 456, 99 SW 1095. 

94. Cottingham v. Fireman’s Fund 
Ins’ ‘Cory 90nkKy.n439 21s SW Pea Le 
KyL 409, 9 LRA 627 [rev 10 Kyl 
727]; Robinson v. North British, etc., 


aie COS” “DeamoW 2,660,008 ode a kody 

95. Robinson v. North British, 
ete., Ins. €o,, 53 SW 660, 21 Kyl, 
982; Manning v. North . British, 


etc., Ins. Co., 123 Mo. A. 456, 99 SW 
1095. 

96. Grable v. German Ins. Co., 32 
Nebr. 645, 49 NW 718. 
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purchaser who has paid a part of the purchase price, 
there is a breach of the conditions against a change 
of interest,?? and it is immaterial that the property 
was insured’s homestead where such homestead had 
been abandoned prior to the contract.®* 
fer of possession pursuant to the contract of sale 
violates a condition requiring sole and unconditional 
ownership,®® or forbidding alienation or change of 
But payment of part of the purchase money 
and entry into possession by the purchaser has been 
held immaterial when the conditions of the sale 
have not been performed so as to render the con- 


title.+ 


tract enforceable and entitle the 
deed.” 


97. Ala.—Cardwell v. Virginia 
State Ins. Co., 198 Ala. 211, 73 S 
466. 


Cal.—Brickell v. Atlas Assur. Co., 
10 Cal. A. 17, 101 P 16; Finkbohner 
v. Glens Falls Ins. Co., 6 Cal. A. 
Bio eio Ze ets. 
' Ga.—Widincamp vy. Phenix Ins. 
Co., 4 Ga. A. 759, 62 SE 478. 

‘ Ind.—Farmers’ Mut. F. Ins. Co. v. 
Olson, (A.) 129 NE 234. 

Minn.—Gibb v. Philadelphia F. Ins. 
Co., 59 Minn, 267, 61 NW 137, 50 
AmSR 405. 

N. J.—Grunauer v. Westchester F, 
Ins.-Co., 72 (N. J. L. 2289, 62 A478; 
3 LRANS 107. 

N. Y.—Brighton Beach Racing 
Assoc. v. Home Ins. Co., 113 App. 
Div. (28). 99) NYS 219° faff~47 © Misc. 
AMOS INI 604, and afl W897INt oY. 
526 mem, 82 NE 1124 mem]; Ladd 
vy. Aitna Ins: Co., 70° Hun 490, 24 
NYS 384 [aff 147 N. Y. 478, 42 NE 
197]; Germond v. Home Ins..Co., 2 
Hun 540, 5 Thomps. & C. 120; Gorsch 
vy. Niagara F. Ins. Co., 68 Mise. 344, 
1238 NYS: 877. : 

Okl.—Pheenix Ins. Co. v. Quinette, 
SEMOKIn 384) 2s) be ea. 

Or.—Cranston v. California Ins. 
@o2794, Or) 369; 185° P2922. 

Tex.—Philadelphia Fire Assoc. v. 
Perry, (Civ. A.) 185 SW 374. 

[a] Mlustrations.—(1) A contract 
of sale under which a part of the 
property is delivered and warehouse 
receipts given for the balance vio- 
lates a prohibition against change 
of interest. Southern Cotton Oil Co. 


-y. Prudential Fire Assoc. 78 Hun 
373, 29 NYS 128. (2) A contract for 
the sale of personal property, the 


possession of which is taken by the 
purchaser who removes it from the 
state, is a violation of a condition 
against change in interest, title, or 
possession. Cranston v. California 
Ins. Co., 94 Or. 369, 185 P 292. 

98. Cardwell v. Virginia State 
Ins. Co., 198 Ala. 211, 73 S 466. 


99. Vancouver Nat. Bank vy. Law 
Union, etc., Ins. Co., 153 Fed. 440. 
Ieeekarmerse NMbute ob) ins. "CON. 


Olson, (Ind. A.) 129 NE 234; David- 
son v. Hawkeye Ins. Co., 71 Iowa 
532, 32 NW 514, 60 AmR 818; Brigh- 
ton Beach Racing Assoc. v. Home 
Ins. ©o.; 3) App. (Div. 728, 99 NYS 
219 [aff 47 Misc. 177, 93 NYS 654, 
and aff 189 N. Y. 526 mem, 82 NE 
1124 mem]. 

2. Masters v. Madison County 
Muteins. Co: ti) Barb. CN aes) oases 
Shotwell v. Jefferson Ins. Co., 18 
N. Y. Super. 247; Detroit F. & M. 
Ins. Co. v. Boren-Stewart Co., (Tex. 
Civ. A.) 203 SW 382; Avtna Ins. Co. 
v. Aston, 123 Va. 327, 96 SE 772. 

3. Jones v. Capital City Ins. Co., 
1207 Alan 421.220) (S 5 2903 

4, Tiemann v. Citizens’ Ins. Co., 
76 App. Div. 5, 78 NYS 620. 

5. Seaman v. Anchor F. Ins. Co., 
(lowa) 128 NW 934. ‘ 

[a] TWWustration. — There is no 
sale of property or of any interest 


A contract of sale by an assignee, contingent 
upon the consent of the assignor’s creditors, is not 
a violation of a prohibition against change in title 
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So a trans- 
[§ 286] 


purchaser to a 


in it within the prohibition of the 
policy where the person to whom it 
had been willed in trust, with a life 
estate to him, made a contract for 
sale of the trust property without 
being authorized by the will or the 
court to sell it. Seaman v. Anchor 
F. Ins. Co., (lowa) 128 NW 934. 
6. Moseley, v. Northwesterh Nat. 
Ins. Co., 109 Mo. A. 464, 84 SW 1000. 
7. Cross references: 
Conditions against encumbrances see 
infra §§ 307-311. 
Foreclosure proceedings 
§§ 298-300. 
Mortgage executed before issuance 
orn see supra § 279 note 12 
a 


see infra 


aw: S.—Chadbourne v. German- 


American Ins. Co., 31 Fed. 533, 24 
Blatchf. 492; Friezen v. Allemania 
HY ins, (Co 13.0) Weds 352% 


Ga.—Virginia F. & M. Ins. Co. v. 
Feagin, 62 Ga. 515. 

lll.—Aurora F. Ins. Co. v. Eddy, 
bo UES 2h3e> Harttord Shs ins Oor eve 
Walsh, 54 Ill. 164, 5 AmR 115; Com- 
mercial Ins. Co. v. Spankneble, 52 
Til. 538, 4 AmR 582; AdNtna Ins. Co. 
Vie acobson,, 105 11. Ae 283. 

Iowa.—Ayres v. Hartford Ins. Co., 
21 Iowa 193. 

Me.—Smith v. Monmouth Mut. F. 
ins) Coy, 50) Mer 96: Tomlinson v. 
Monmouth Mut. F. Ins: Co., 47 Me. 
232; Pollard v. Somerset Mut. F. 
Ins: Go.,, 42 “Mee 221, 

Mass.—Bryan v. Traders’ Ins. Co., 
145 Mass. 389, 14 NE 454;-Judge 
v. New York Bowery F. Ins. Co., 132 
Mass. 521; Jackson v. Massachusetts 
Mut. Hey wins. “Co. son Pick. Ailgemga 
AmD 69. 

Mich.—Hoose v. Prescott Ins. Co., 
84 Mich. 309, 47 NW 587, 11 LRA 


340. 
Minn.—Loy v. Home Ins. Co., 24 
Mut. 


Minn. 315, 831 AmR 346. 

Mo.—Bushnell v. Farmers’ 

Ins. Co., 110 Mo. A. 223, 85 SW 108. 

N. H.—Shepherd v. Union Mut. F. 
Ins; | Coy, os DN. El. 232°" Holsom: vs 
Belknap County Mut. F. Ins. Co., 
30 N. H. 231; Rollins v. Columbian 
Mut hy InsiCos 25- IN. E200. 

N. Y.—Savage v. Howard Ins. Co., 
52 N. Y. 502, 11 AmR’ 741 [rev 44 
HowPr 40 (aff 43 HowPr 462)]; Con- 
over v. Mutual Ins. Co., 1 N. Y. 290, 
How. A. Cas. 604 [aff 3 Den. 254]. 

Oh.—Sun Fire Office v. Clark, 53 
Oh. St. 414, 42 NE 248, 38 LRA 562; 
Byers v. Farmers’ Ins. Co., 35 Oh. 
St. 606, 35 AmR 623. 

Or.-—Koshland v. Hartford F. Ins. 
Co., 31 Or. 402, 49 P 866. 

Vt.—Hartford Steam-Boiler Inspec- 
tion, etc., Co. v. Lasher Stocking Co., 
66 Vt. 439, 29 A 629, 44 AmSR 859. 

W. Va.—Seyler v. British Ameri- 
ean Assur. Co., 72. W. Va. 120, 77 
SE 555; Nease v. Adtna Ins. Co., 32 
We vv an 293,09) SE ese. 


Wis.—Wolf v. Theresa Village 
Mit. eB Sins:  Copmllbeawaish 40 pea on 
NW 1014. But- see Schumitsch v. 


American Ins. Co., 48 Wis. 26, 3 NW 
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or interest;? nor is a contract made by a guardian, 
subject to the approval of the court.* And such 
prohibition is not violated by an invalid contract 
of sale,® or by a contract unenforceable under the 
statute of frauds.® 

(f) Mortgages Generally.’ The execu- 
tion of a mortgage on insured property is not a 
violation of conditions against alienation, sale, or 
transfer, or change of title,® although it violates 
a cond:tion against all alienations and ‘‘alterations 
in the ownership, situation or state of the prop- 
erty;’’® nor, according to the weight of authority, 
does the giving of a mortgage violate a condition 
against change of interest.1° 
generally applicable to chattel mortgages where pos- 
session 1s not taken by the mortgagee 1! or he has 


And these rules are 


595 (holding that a chattel mortgage 
is a “change of title’). 
Eng.—Hutchinson v. Wright, 25 


'Beav. 414, 53 Reprint 706. 


Ont.—Ross v. Scottish Union, etc., 
Ins. Ca., 41 Ont. L. 108, 39 DomLR 
528; Pinhey v. Mercantile F. Ins. 
Go. 2) “Ont. GEy 2963" Bull vy. North 
British Canadian Inv. Co., 15 Ont. A. 
421 [aff 18 Can. S. C. 697]; Bull v. 
North British Canadian Inv. Co., 14 


Ont. 322 [app dism 15 Ont. A. 421 
(aff 18 Can. S. C. 697)]; Sands v. 
Standard Ins: Co; (2% “Grant “Ch 


CHC) SLOT 

[a] Conveyance held a trust deed 
vesting absolute title in the grantee, 
and not a mortgage within the rule 
stated in the text. Brecht v. Law, 
etc., Ins.- Co., 153 Ned: 452 [aff 160 


Wed.399,,4287 CCAY 251,018, aRANS 
197]. And see Ohio Farmers’ Ins. 
Coir v. “Blacky 27, “Oh. Cirs-Ct sé 


trust deed for the purpose of pay- 
ing certain mortgage encumbrances, 
the residue to be returned to in- 
sured after the property is sold and 
debts paid, is in violation of the 
condition against change of title or 
interest). 

9. Edmands vy. Mutual Safety F. 


Ins« Co., 1 Allen “((Mass.) ‘'311-°79 
AmD 746. 
10. Ind.—Germania F. Ins. Co. vy. 


Stewart, 13 Ind. A.- 627, 42 NE 286. 
Iowa.—Colhins v. Iowa Mfrs.’ Ins. 
Co., 184 Iowa 747, 169 NW 199. 
Oh.—Sun Fire Office v. Clark, 53 
Oh. St. 414, 42 NE 248, 38 LRA 562. 
Or.—Koshland v. Hartford F. Ins. 
Co. 31 Or 402/49 oP S6es 
Utah.—Peck v. Girard F. & M. Ins. 
coe 16 Utah 121, 51 P 255, 67 AmSR 


W. Va.—Seyler v. British Ameri- 
can Assur.’ Co., 72 W. Va. 120, 77 
SH 5555 

Wis.—Wolf v. Theresa Village 
Mut. Bs) Ins’ Co. “115 “Wis: “4020 91 
NW 1014. 

11. U. S.—Nussbaum v. Northern 


Ins. Co., 37 Fed. 524, 1 LRA 704. 

Ill._— Forehand v. Niagara Ins. Co., 
58 Ill. A. 161 [rev on other grounds 
169 Ill. 626, 48 NE 830]; Hanover F. 
Ins. Co. ve Connor) 20 "Ns A 297% 

Iowa.—Taylor v. Merchants’, etc., 
Ins. Co., 88 Iowa 402, 49 NW 994. 

Mass.—Judge v. Connecticut F. 
Tnsi} Cone 132 “Masse 452i) Rigg tiv. 
Tower, 1 Gray 426. 

Nebr.—Union Ins. Co. v. Barwick, 
36 Nebr. 223, 54 NW_ 519. 

N. Y.—Hennessey v. Manhattan F. 
Ins. Co., 28 Hun $8; Van Deusen v. 
Charter” Oak E.. &/@M. ‘Ins: €o,," 24 
N. Y. Super. 55, 1 AbbPrNS 349; 
Strong v. North American F. Ins. 
Co., 1) Albis 162) ‘Contra’ Tallman 
ve Atlantic BY & Ms Ins Com" 29 
HowPr 71 [rev on another ground 


4 Abb. Dec. 345, 3 Keyes 87, 33 
HowPr 400]. 
{a] In Canada (1) the giving of 


a’ chattel mortgage has been held 
not to be a sale or transfer within 
the meaning of the condition. Sov- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ng 


\ 
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not acquired the right to take possession by default 
under the terms of the mortgage.12 Nor will the 
execution of a chattel mortgage deprive insured of 
the unconditional and sole ownership of the prop- 
erty within the prohibition of a policy.° But in 
some jurisdictions it is held that a mortgage violates 
a condition of the policy against change of inter- 
est,‘* or change of title and interest. And in the 
case of mutual companies it has been held that a 
mortgage is an alienation of the property within 
the meaning of a charter provision against aliena- 
tion by sale or otherwise.1¢ 

[§ 287] (g) Defeasible Conveyances. In some 
jurisdictions it is held that a conveyance absolute 
in form, but intended as collateral security, or 
accompanied by an instrument of defeasance, does 
not violate a policy. prohibiting sale, alienation, or 
change in title,” or change in ‘‘interest.’’18 Nor 
does such conveyance constitute an ‘‘assignment’’ 
of the property,’® or make insured other than ‘‘un- 
conditional and sole’’ owner.2° And the fact’ that 
the instrument of defeasance is not recorded is 
immaterial,?4 although there is authority to the 


ereign F. Ins. Co. v. Peters, 12 Can. | NE 405 
Si Gs 33. ((2)) But -it-does! amount 
to a change of title or interest. 
Torrop 'Vv...lmperial, #.. Ins..-Co.,. 26 


Can. S. C. 585 [aff '34 N. B. 113]; 


[rev 53 
Co., 4 Hun 1386]. 


ENS Oos, 
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and overr Tatham v. 


Pa.—Bemis v. Harborcreek Mut. F. 
14 Pa. Super. 
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contrary.??, In other jurisdictions, however, it is 
held that whatever the ultimate effect may be as 
to a restoration of title,2° the title is for a time at 
least out of insured, which avoids the policy.24 And 
it has been held that a provision in the charter of 
a mutual company that a recorded conveyance of 
insured property shall terminate insured’s member- 
ship, as well as the liability of the company, was 
operative notwithstanding a private unrecorded con- 
tract between the parties to the conveyance, where- 
by insured was to remain the beneficial owner,?> so 
that a reconveyance before loss would not revive 
the insurance or restore insured to membership.2¢ 

[§ 288] (h). Leases.27 A lease of the insured 
property is not a violation of a stipulation avoiding 
the policy in ease of alienation or change of title,?8 
or interest.2° Nor, according to some authorities, 
is such stipulation violated by a lease under which 
the lessee occupies the premises with an option to 
purchase,*° although there is authority to the con- 
trary.*t 

[§ 289] (i) Assignments for Creditors.22 A 
general assignment for the benefit of creditors avoids 


N. Y. Super. 249, 
Commerce Ins. 


Co. v. Riker, 10 Mich. 279. See 
Houran v. Adtna Ins. Co., 183 Mich. 
418, 150 NW 187 (where it was held 
by a divided court that a policy is- 


528 [rev on |sued in the name of a vendor’s agent 


Citizens’ Ins. Co. v. Salterio, 23 Can. 
S. C. 155; O’Neill v. Ottawa Agri- 
Cultural ins, ©o., 3010). C,.C. Pe 15: 

12. Hanover F. Ins. Co. v. Con- 
nor, 20 Ill. A. 297; Bachrach v. Brit- 
ish American Assur. Co., 17 Philip- 
pine 555. 

13. Lavenstein v. Hartford F. Ins. 
Co., (Va.) 101 SH 331; Lavenstein v. 
Hartford’ & “ins. -€o, 125" Va. 197, 
99 SH'579: 

14 Fireman’s Fund Ins. Co. v. 
Barker so: Golo. = As=bo5, 41 Polis; 
Olney v. German Ins. Co., 88 Mich. 
94, 50 NW 100, 26 AmSR 281, 18 
LRA 684; Roper v. National F. Ins. 
Comal GION. Co 15 I eTGL SRY 869); Wiaet= 
son v. North Carolina Home Ins. Co., 
159 N. C. 638, 75 SE 1105; Modlin v. 
Wilanicwr tins. Con dol BN, UCN 385% 
65 SE 605; Sossaman v. Pamlico 
Baniide, el. COn nus N.. Cay 455 
East Texas FE. Ins. Co. v. Clarke, 
79 Tex. 23, 15 SW 166, 11 LRA 293. 
Contra Lampasas Hotel, ete. Co. v. 
Phcenix Ins. Co., (Tex. Civ. A.) 38 
And see supra note i1 


15. Watson v. North Carolina 
Home Ins. Co., 159 N. C. 638, 75 SE 
1105; Modlin v. Atlantic F. Ins. Co., 
T5it N.C. 35, 65. SH 605. 

16. McCullock v. Indiana Mut. F. 
Ins, Co., 8 Blackf. (Ind.). 50. 

[a] @€o hold otherwise would per- 
mit insured to mortgage the prem- 
ises for their full value and thereby 
deprive the company of its lien for 
payment of premiums, or would sub- 
ject an innocent mortgagee to the 
operation of a secret lien. McCul- 
loch v. Indiana Mut. F. Ins. Co., 
8 Blackf. (Ind.) 50. 

17. U. S—Nussbaum v. Northern 
ines (Couwnsm Meds o24). 1) TRA 704; 
Holbrook v. American Ins. Co., 12 F. 
Cas. No. 6,589, 1 Curt. 193. 
Tll.—German Ins. Co. v. Gibe, 162 


Ill. 251, 44 NE 490 [aff 59 Dl. A. 
614]; Aurora F. Ins. Co. v. Eddy, 
55 Tl. 213: 


—Glasce Bank v. Springfield 
Perea Ty ar Co., 5 Kan, A. 388, 49 
moot 

Mass.—Bryan v. Traders’ Ins. Co., 
145 Mass. 389, 14 NE 454; Dailey 
v. Westchester F. Ins. Co., 131 Mass. 
uN b Henton vy. Farmers’, etc 
Ins Co, 1 Nebr. (Unoff.) 425, 95 NW 


0. 
pane VY. —. Barry. Vv. Hamburg- 
Bremen F. Ins. Co., 110 N. Y. 1, 17 


other grounds 200 Pa. 340, 49 A 769]. 

Ont.—Ross vy. Scottish Union, etc., 
Ins. Co., 41 Ont. L. 108, 39 DomLR 
528. 

Absolute deed as mortgage gener- 
ally see Chattel Mortgages § 13; 
Mortgages [27 Cyc 991 et seq]. 

18. Bemis v. Harborcreek Mut. F. 
Ins.-Co., 200 Pa: 340, 49. “A 769. 

19. King v.-Springfield F. & M. 
Ins) (Co. Loo eMinns  o22,00loSe Nis 
435, AnnCas1918D 861. 

[a] Property covered by bill of 
sale given as security is not “as- 
signed” within a forfeiture provision. 
King v. Hartford F. Ins. Co., 133 
Minn. 322, 158 NW 435, AnnCasi918D 


861. 

20. O’Connor v. Decker, 30 Pa. 
Super. 579. 

eo Pe Sryank Val eLnaGers: plus... COs 
145 Mass. 289, 14 NE 454 [overr 
Foote v. Hartford FE. Ins. Co:, 119 
Mass. 259]. 


[a] Reason for rule.—Statutory 
provisions requiring a recording of 
defeasances are intended to protect 
only purchasers and attaching credi- 
tors, and their violation by such a 
transaction is immaterial. Bryan v. 
Traders’ Ins. Co., 145 Mass. 389, 14 
NE 454; Walsh y. Philadelphia F. 
Ins. Assoc., 127 Mass. 383. 

22, Tomlinson vy. Monmouth Mut. 
F. Ins. Co., 47 Me. 232. See Adams 


‘vy. Rockingham Mut. F. Ins. Co., 29 


Me. 292 (it could not be assumed 
that at time of loss the title under 
the absolute deed was defeasible). 

[a] Recording defeasance before 
its introduction in evidence and "be- 
fore rights of third persons have 
attached is sufficient. Smith v. Mon- 
mouth Mut. F. Ins. Co., 50 Me. 96. 

23. See Commonwealth F. Ins. Co. 
v. Obenchain, (Tex. Civ. A.) 151 SW 
611 (where insurer agreed to attend 
to insurance and for a time did issue 
policies for one year at a time, a 
conveyance as security and _ recon- 
veyance two years before the loss 
did not terminate insurer’s liability, 
since the policy, if issued, would 
have been subsequent to such con- 
veyance). And see cases infra notes 
24-26. 

24. Ga.—Athens Mut. Ins. Co. v. 
Evans, 132 Ga. 703, 64 SH 993; Phe- 
nix Ins. Co. v. Asberry, 95 Ga. 792, 
22 SEH 717. 

Md.—Bennett v. Mutual F. Ins. Co., 
LOO Mair ssi; 60" A 99; 

Mich.—Western Massachusetts Ins, 


with loss payable first to the pur- 
chaser’s building contractor and the 
balance to the purchaser -was not 
avoided by the fact that on the pur- 
chaser paying the price a deed was 
executed to a sole devisee of the con- 
tractor as security for a debt). 
Mo.—Cummins vy. National F. Ins. 
Co., 81 Mo. A. 291. 
Que.—Semmelhaack v. Canada F. 
& M. Ins. Co., 4 Montr. Leg. N. 205. 
[a] The transfer of property by 
way of protection to a surety has 
been held to avoid the policy. Sem- 
melhaack v. Canada F. & M. Ins. 
Co., 4 Montr. Leg. N. 205. 
25. Louisville German Mut. F. 
Ins. Assoc. v. Schneider, 165 Ky. 285, 


176 SW 1154, 
26. Louisville German Mut. F. 
Ins. Assoc. y. Schneider, 165 Ky. 


285, 176 SW 1154. 
: ate Change in possession see infra 
8 | 

28. Rumsey v. Phcenix Ins. Co., 
1 Fed. 396, 17 Blatchf. 527; Cronen- 
wett v. Dubuque F. & M. Ins. Co., 
(Cal. A.) 186 P 826; Cronenwett v. 
Iowa Underwriters, ete. F. & M. Ins. 
Co., (Cal. A.) 186 P 824; West Branch 
Ins. Co. v. Helfenstein, 40 Pa. 289, 
80 AmD 573; McGinnis v. St. Paul 
BY. &) M-~ Ins. -Co., 88 Pa. Super: 390. 
See Lane v. Maine Mut. F. Ins. Co., 
12 Me. 44, 28 AmD 150 (tenant at 
will). 

[a] “The possessory right of the 
lessee was in support of the seizin 
of his landlord, in whom the title 
to the property was vested.” Cronen- 
wett v. Dubuque F. & M. Ins. Co., 
(Cali cA JOTS6M PE S262 

29. Cronenwett v. Dubuque F. & 
Mmins. “Coy (Caley AX) Meise Pr 4826 
Cronenwett v. Iowa Underwriters, 
etc eine <M ins: Com (Cal At)o 8G 


P 824; National Protector KF. Ins. 
eo Ltd. v. Nivert, [1913] A. CG. 


30. Smith v. Phenix Ins. Co., 91 
Cal. 323, 27 P 738, 25 AmSR 191, 13 
LRA 475, 23 P 383 [overr in effect 
Smith v. American F. Ins. Co., (Cal.) 
23 P 385]; Planters’ Mut. Ins. Co, v. 
Rowland, 66 Md. 236, 7 A 257. 


31. London Northern Assur. Co. 
v. Flournoy, (Tex.) 19 SW 795; 
Philadelphia Fire Assoc. v. Flour- 


noy, 84 Tex. 632, 
AmSR 89. 3 

32. Transfer to assignee or trus- 
tee in bankruptcy proeceedings see 
infra -s o0s. 
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a policy providing for forfeiture if insured shall 
not remain the unconditional owner of the property 
in fee simple,?* or if there is an alienation, transfer, 
or change in title®+ or interest.2> The result is 
the same where a married woman, holding title to 
the insured property as security for a debt due 
from her husband, transfers the same to the hus- 
band’s assignee in insolvency.*® The fact that the 
assignment is in fraud of creditors by reason of 
preferences cannot be set up by insured.2? And 
while it has been held in some jurisdictions that 
the assignment does not forfeit the policy where 
insured retains actual possession of the property,*® 
other authorities have held that a forfeiture results 
notwithstanding a retention of possession at suffer- 
ance.2® Where insurance is obtained by an assignee 
as such, the policy is avoided by the appointment 
of a new assignee.*? 

[§ 290] (j) Transfers between Owners.4t A 
prohibition against sale, alienation, or transfer of 
title ecntemplates a transfer of the entire interest 
to one not previously interested or insured,*? and 
it is therefore not broken by transfers between joint 
owners or tenants in common who are jointly in- 
sured,*# although there is authority to the con- 
trary.*4 

[§ 291] (k) Partnership Transactions—aa. 
Formation of Partnership and Admission of New 
Members. It thas been held that the provision 
against alienation or change of title or interest is 
violated where insured takes in another person as 

33. Roper v. National F. Ins, Co., 39. 
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Ohio Farmers’ Ins. Co. v. Wa- 
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| partner,*® whether or not the property is actually 


received and used as firm property ;** and it is im- 
material that insured retained a lien for the balance 
of the purchase price,47 or that after the loss he 
paid back part of the money to his partners.*® ‘So 
a sale of the interest of one of the partners to a 
third person avoids a policy en partnership prop- 
erty,*® or at least terminates the insurance as to 
the interest transferred.5° In some jurisdictions, 
however, the condition against a sale or transfer is 
held not violated by the admission of a new partner 
into an insured firm.5t And where the statute pro- 
vides that no policy shall be declared void for 
breach of a condition where a loss has not occurred 
during such breach and by reason thereof, there is 
no forfeiture merely because insured takes in part- 
ners, the value of the interest retained by him ex- 
ceeding the amount of the policy.®2 There is no 
forfeiture unless the partnership agreement is con- 
summated,®°* nor where a third person is admitted 
only to a share of the profits as compensation for 
his services and not as a partner.>* 

[§ 292] bb. Transfers between Partners or by 
Partner to Firm.®> While it is held in some ju- 
risdictions that, where a policy is issued to a part- 
nership, a transfer by one partner to a copartner 
of all his interest in the firm property violates a 
condition of the policy against alienation or change 
of title or interest,°° the weight of authority is to 
the contrary.°’ Likewise an assignment of the 
property to a copartner does not viclate a stipu- 
Fed. 657]. 


161 N. C. 151, 76 NE 869. 

34. Ill—Orr v. Hanover F. Ins. 
Co., 158 Ill. 149, 41 NE 854, 49 AmSR 
146 [aff 56 Ill. A. 621]. 

Mass.—Young v. Eagle F. Ins. Co., 
14 Gray 150, 74 AmD 673; Dadmun 
Mfg. Co. v. Worcester Mut. F. Ins. 
Co., 11 Metec. 429. 

N. Y. — Northam v. Dutchess 


County Mut. Ins. Co., 166 N. Y. 319,. 


59 NE 912, 82 AmSR 655. 

Oh.—Ohio Farmers’ Ins. Co. v. Wa- 
ters, 65 Oh. St. 157, 61 NE 711; Lit- 
tle v. Eureka Ins. Co., 5 Oh. Dec. 
(Reprint) 285, 4 AmLRec 228; Ohio 
Farmers’ Ins. Co. v. Black, 27 Oh. 
Cir. Ct. 86; Guenzburger v. Home 
Ins. Co., 4 OhS&CP 220, 3 OhNP 140. 

R. I.—Hazard v. Franklin Mut. F. 
inssiG@o. 7. 1.429. 

S. D.—Smith v. Security Mut. F. 
Ins. Co., 37 S. D. 418, 158 NW 991. 

Wis.—Milwaukee Trust Co. v. Lan- 
eashire Ins. Co., 95 Wis. 192, 70 NW 
8 


ss 

[a] In Ontario the statutory con- 
dition forbidding an “assignment” of 
the property insured without written 
consent of insurer is held to mean 
absolutely divesting the assignor of 
all right, title, and interest, and to 
have no application to an asignment 
for the benefit of creditors. Wade v. 
Rochester German F. Ins. Co., 23 
Ont, L. 635, 2 OntWN 1076, 19 OntWR 
99 [allowing app OntWN 59, 16 
OntWR. 1004]. 

35. Northam v. Dutchess County 
Mut. Ins. Co., 166 N. Y. 319, 59 NE 
912, 82 AmSR 655; Smith v. Security 
Mut, F. Ins. Co., 37 S. D. 418, 158 NW 
991. See Bartemeier v. Central Nat. 
F. Ins. Co., 180 Iowa 354, 160 NW 
24 (entire ownership and right of 
possession must be transferred). 

36. Brown v. New England Cot- 
ton, ete., Manufacturers’ Mut. Ins. 
Co., 156 Mass. 587, 31 NE 691. 

37. Dadmun Mfg. Co. v. Worcester 
Mut. F. Ins. Co., 11 Mete. (Mass.) 
429; Milwaukee Trust Co. v. Lan- 
cashire Ins. Co., 95 Wis. 192, 70 NW 
8 


38. Phcenix Ins. Co: v. Lawrence, 
4 Mette. (Ky.) 9, 81 AmD 621. 


— 


ters, 65 Oh. St. 157, 61 NE 711. 

40. Elliott v. National Ins. Co., 21 
LCJur 242. 

41. Transfers between partners see 
infra § 292. 

42. Hoffman y. Adtna F. Ins. Co., 
32 N. Y. 405, 88 AmD 3837 [aff 24 N. 
Y. Super. 501, 19 AbbPr 325]. 

43. Lockwood v. Middlesex Mut. 


Assur. Co., 47 Conn. 553; German 
Muti ins? Conv. “Hoxert” (Nebr. 
(Unoff.) 833, 96 NW 652, 63 LRA 


334; Hoffman v. Altna EF. Ins. Co., 32 
N. Y. 405, 88 AmD 337 [aff 24 N. Y. 
Super. 501, 19 AbbPr 3825]; Buffalo 
Steam HEngine Works v. Sun Mut. 
Ins..€o., 17 N. Y. 4013 Hyatt-v,_Wait, 
87 Barb. (N. Y.) 29; Tillou v.. King- 
ston Mvut.; Ins) *Coi:7 Barb:  (N. “Y.) 
570; Royai Ins. Co. v. Sockman, 15 
Oh, Cir. Ct. 105, 8 Oh, Cir, Dec. 404. 

44. Buckley v. Garrett, 47 Pa. 204. 

45. Malley v. Atlantic F. & M. 
Ins, Co., 51 Conn, 222; Germania F. 
Ins. "Co... va Eomes Ins, Coy 1449Nav Ye 
195, 39 NE 77, 48 AmMSR 749, 26 LRA 
591 [aff 4 Mise. 448, 24 NYS 357]; 
Mechanics’, etc., Ins. Co. v. Davis, 
CBex. (CivirA.) 167A S Wit 7.55 

46. Malley v. Atlantic F. & M, Ins. 
Co., 51 Conn. 222, 

47. Mechanics’, ete, Ins. Co. v. 
Davis, (Tex. Civ. A.) 167 SW 175. 

48. Mechanics’, ete., Ins. Co. v. 
Davis, (Tex, Civ. A.) 167 SW 175. 

49. Firemen’s Ins. Co. v. Larey, 
125 Ark. 93, 188 SW 7, LRAI917A 
29, AnnCas1917B 1225; Card v. Phe- 
nix Ins. Co., 4 Mo. A. 424. 

[a] For the reason that a new 
party is brought into contractual re- 
lations with insurer. Firemen’s Ins. 
Co. v. Larey, 125 Ark. 93, 188 SW 7, 
LRA1917A 29, AnnCasi917B 1225, 

50. Shuggart v. Lycoming F. Ins. 
Co., 55 Cai. 408. 

51. Blackwell v. Miami Valley 
Ins. Co., 48 Oh. St. 538, 29 NE 278, 
29 AmSR 574, 14 LRA 4381 [rev 19 
CineLBul 87]. 

52. McPhee v. Miller’s Nat. Ins. 
Co., 198 Mich. 215, 164 NW 425. 

53. Drennen vy. London Assur. 
Corp: 113 1. S51, bes Ctsssd 28 es 
ed. 919 [rev on another ground 20 


54. London Assur, Corp.’ v. Dren- 
nén; 116. U. (S5464, | 6pSCte 4425729 ota 
ed. 688; Brown y. Franklin F. Ins. 
Co., 178 Cal. 302, 173 P 403; Hanover 
F. Ins. Co. v. Lewis, 28 Fla. 209, 10 
S 297. 

; ae Change in possession see infra 

56. Ill.—Dix v. 
Co., 22 Ill, 272. 

Ind.—Hartford F. Ins. Co. v. Ross, 
23 Ind. 179, 85 AmD 452. 

Iowa.—Oldham v, Anchor Mut. F. 
Ins. Co., 90 ‘Iowa 225, 57 NW 861. 

Pa.—Buckley v. Garrett, 47 Pa. 
204; Finley v. Lycoming County Mut. 
Ins. Co. 30° Pawel) 72 AmpDa05: 

Vt.—Wood v. Rutland, etc, Mut, 
Fr. Ins. Co,,.31) Wit. 552. 

Wis.—Keeler v. Niagara F. Ins. 
Co., 16 Wis, 528, 84 AmD 714. 


Mercantile Ins. 


57. Ala, — Burnett v. Eufaula 
pane Ins.--Co., 46° Ala. 11, 7 AmR 


Colo.—Sun Fire Office y. Wich, 6 

G3 A. a ie P 587. 
onn.— Lockwood vy. ° Middlesex 
Mut. Assur. Co., 47 Conn. 553. ‘s 

La.—Dermani v. Home Mut. 
Co., 26 La. Ann. 69, 21 AmR 544, 

Mass.—Powers v. Guardian F., ete, 
Ins, Co., 136 Mass. 108, 49 AmR 20, 

Miss.—New Orleans Ins. Assoc. vy. 
Holberg, 64 Miss. 51, 8 S 175. 

Nebr.—Phenix Ins. Co. -v. ‘Hol- 
combe, 57 Nebr. 622, 78 NW 300, 73 
AmSR 5382. 

N. H.—Pieree v. Nashua FE. Ins, 
Co., 50 N. H. 297, 9 AmR 235. 

N. Y.—Wood v. American F. Ins. 
Co., 149 N. Y. 382, 44 NE 80, 52 AmSR 
733 [aff 78 Hun 109, 28 NYS 250}; 
Germania F. Ins.. Co. v. Home Ins. 
Co., 144 N. ¥. 195, 89 NE 77, 43 AmSR 
749, 26 LRA 591 [aff 4 Misc. 448, 24 
NYS 357]; Keeney v. Home Ins. Co., 
TL’ No Y.- 396,.2% AmR* 60  frev 3s 
Thomps. & C. 478]; Hoffman v. Attna 
F.. Ins..'Co., 32° N.. Y¥i2'405; 88i¢AmDp 
337 [aff 24 N. Y. Super. 501, 19 AbbPr 
325]; Moulton y. Aetna F. Ins. Co., 
25 App. Div. 275, 49 NYS 570; Loeb 
v. Firemen’s Ins. Co., 38 Mise, 107, 
77 NYS 106 [aff 78 App. Div. 113, 79 
NYS 5103; Roby v. American Cent. 


Ins, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. i 
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lation prohibiting an assignment.5s Nor can it 
be said as a matter of law that the transfer by 
one partner to another increases the risk.5® In ju- 
risdictions in which a condition against alienation 
is not violated unless insured parts with his entire 
interest, a transfer of the individual property of a 
partner to the firm of which he is a member does 
not vitiate a policy on such property.®® But a 
transfer of insured property by an individual to 
the firm in which he is a silent partner avoids a 
policy which provides that it shall cease to be in 
force as to any of the property which shall pass 
to any other person otherwise than by operation 
of law.*t A 

[§ 293] ce. Dissolution of Partnership. <A dis- 
solution of the partnership by action or agreement 
without a division of the property does not effect 
a forfeiture under a policy prohibiting change of 
title.°* But a completed dissolution with a division 
of the property,®* or upon which one partner trans- 
fers his interest to the other,** has been held to 
have that effect, although there is authority to the 
contrary.®> So a forfeiture results from a transfer 
by a partnership to a joint-stock company, although 
the individual partners hold nearly all of the stock.®¢ 
Where a partner died before a policy on the firm 
property previously applied for was issued, the sur- 
viving member continuing the business under the 
same name, it was held that a decree for sale at 
auction of the insured property was declarative of 
the rights of the purchaser, the surviving partner, 
and that the sale was not aa alienation which 
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terminated the policy.®7 

[§ 294] (1) Policy on Stock in Trade. A policy 
on a stock of goods which in the nature of the 
business will be continually changed is an insur- 
ance on the stock and not on the specific goods in 
stock at the time the policy issues,®* so that in- 
sured may sell in trade and replace his entire stock 
as often as his own interest may require, without 
violating a condition in the policy against aliena- 
tion.®® Such sale is generally held merely to sus- 
pend the risk, and a recovery may be had if, before 
loss, insured repurchases the stock or interest dis- 
posed of,’° or puts in a new stock. This rule has 
also been applied to goods sold on execution and 
repurchased by insured who continues business at 
the same place,’? or where the policy is assigned 
to the purchaser at an execution sale and he con- 
tinues the business.7? But where insured sells his 
entire stock in mass the policy is avoided," al- 
though subsequently and before a loss he repur- 
chases the property.7® 

[§ 295] (m) Acquisition of Additional Interest. 
A sale or change of title which increases the interest 
of insured does not defeat the insurance.’ This 
applies to a transfer by which the contingent inter- 
est of insured becomes absolute,’ or to one whereby 
the insured owner of the equitable interest acquires 
the legal title.** Thus the acquisition of the mort- 
gagor’s interest by the mortgagee to whom the 
policy is payable is not such'a change of title as 
will defeat the mortgagee’s right to. recover on 
the policy,’® although in some jurisdictions a con- 


Ins. Co.,. 110. NYVSt(93. fatt.120:, IN. Xs 
510, 24 NE 943]; Tallman vy. Atlan- 
tier EH &, Mz; Ins.,Co.,729 HowPr 71 
{rev on other grounds 4 Abb. Dec. 
345, 3 Keyes 87, 33 HowPr 400]. See 
Tillou v. Kingston Mut. Ins. Co., 5 N. 
Y. 405; Murdock vy. Chenango County 
Mut. Ins. Co., 2 N. Y. 210; Howard v. 
Albany Ins. Co., 3 Den. 301 (all of 
which, although often cited as hold- 
ing a contrary view, proceeded on 
a point of pleading, namely that a 
joint action was not maintainable). 

Oh.—West v. Citizens’ Ins. Co., 27 
Oh. 1, 22 AmR 294. 

Tex.—Texas Banking, 
Cohen, 47 Tex. 406, 26 AmR 298; 
Delaware Ins. Co. v. Hill, (Civ. A.) 
127 SW 283. 

Va.—vVirginia F. & M. Ins. Co. v. 
Vaughan, 88 Va. $32, 14 SE 754. 

Ont.—Klein v. Union F. Ins. Co., 3 
Ont. 234. 

[a] Bule applied.—There was not 
a violation of the condition, where a 
chattel mortgage upon the personal 
property of a firm was executed by 
one partner to another to secure ad- 
vances made to the firm. Moulton v. 
Aetna F. Ins. Co., 25 App. Div. 275, 
49 NYS 570. 

58. Wilson v. Genesee Mut. Ins. 
Co., 16 Barb. 511 [rev on other 
grounds 14 N. Y, 418]; West v. Citi- 
gens’ Ins. Co., 27 Oh. St. 1, 22 AmR 
294; Texas Banking, etc. Con Ye 
Cohen, 47 Tex. 406, 26 AmR 298. 

59. Powers v. Guardian F., etc. 
Ins. Co., 136 Mass. 108, 49 AmR 20. 

60. Cowan v. Iowa State Ins. Cor, 
40 Iowa 551, 20 AmR 583. ‘ 

61. Royal Ins. Co. v. Martin, 192 
U. S. 149, 24 SCt 247, 48 L. ed. 385. 

62. Roby v. American, Cent. Ins. 
Co., 120 N. Y. 510, 24 NE 808 [aff 
11 NYSt 93, 27 NYWklyDig 380]. 

63. Runkle v. Hartford Ins. Co., 99 
Iowa 414, 68 NW 712; Dreher v. Altna 
Ins. Co., 18 Mo. 128; Card v. Pheenix 
Ins. Co., 4 Mo. A. 424. 

64. Hathaway v. State Ins. Co. 64 
Iowa 229, 20 NW 164, 52 AmR 438 
[dist Cowan v. Iowa State Ins. Co., 
40 Iowa-551, 20 AmR 583 (where in- 
sured sold the property to a firm of 
which he was memper, thereby re- 


ete., Co. v. 


taining insurable interest) ]. 


Change in possession see infra 
§ 306. 
65. Dresser v. United Firemen’s 


Ins, Co., 45 Hun 298 [aff-122 N.Y. 
642, 25 NE 956]. 

66, A. G. Peuchen Co, v. City Mut. 
F. Ins. Co., 18 Ont. A. 446. 

67. Roberts vy. Equitable F. Ins. 
Co, 44 Que. Super. 205 [aff 39 Que, 
SyiGaes2li. 

68. See supra § 92. 

69. Me.—Lane y. Maine Mut. F. 
Ins. Co., 12 Me. 44, 28 AmD 150. 

Mo.—Sheets v. lowa State Ins. Co., 
153 Mo. A. 620, 1385 SW 80. 

N. Y.—Wolfe v. Security F. Ins. 
Co., 89 N. Y. 49; Hoffman v. Atna F. 
Ins. Co., 32 N. Y.°405,. 88 AmD -337 
[aff 24 N. Y. Super. 501, 19 AbbPr 
325]; Hoopér v. Hudson River F. Ins. 
Co., 17 N. Y. 424 [aff 15 Barb. 413]. 

N. C.—Briggs v. North Carolina 
Home Ins. Co. 88 N. C. 141. 

Oh.—Insurance Co. of North Amer- 
1earv. lewis | tO Cir. pOt. 19,8 Oh, 
Cit. Dec. ai. 

Pa.—Weisberger v. Western Re- 
serve Ins. Co., 250 Pa. 155, 95 A 402; 
West Branch Ins. Co. v. Helfenstein, 
40 Pa. 289, 80 AmD 573. 

70. Lane v. Maine Mut, F. Ins. Co., 
12 Me. 44, 28-AmD 150; Insurance Co. 
of North America v. Lewis, 1 Oh. 
Cir. Ct. 79, 1 Oh. Cir. Dec. 47; Weis- 
berger v. Western Reserve Ins. Co., 
250° Pa..155,°95' A402, 

71. Wolfe v. Security F. Ins. Co., 
89 N. Y. 49, 60 Transcr. A. 286; Weis- 
perger v. Western Reserve Ins. Co., 
250 Pa. 155, 95 A 402. 

72, Weisberger v. Western Re- 
serve Ins. Co., 250 Pa. 155, 95 A 402. 

73. Hooper v. Hudson River F. 
Imes Co; 715 Barbs GN. Yj 43. [att 
UT Note 4Z41; 

74. Marcus v. Rhode Island Ins. 
Co., 187 Mo. A. 134, 137, 173 SW 30; 
Burke v. Continental Ins. Co., 184 N. 
Y. 77, 76 NE 1086 [rev 100 App. Div. 
108, 91 NYS 402]; .Briggs v. North 
Carolina Home Ins. Co., 88 N. C. 141. 

“We do not appreciate the course 
of reasoning which would say, that 
because the insured himself may se?! 
and replenish, and thus himself con- 


| tinue the business that he may sell 
out to a third person and quit the 
business, without, under the plain 
terms of his contract, putting an end 


to it’ Marcus v. Rhode Island Ins. 
Co., supra. 
75. Marcus v. Rhode Island Ins. 


Co., 187 Mo. A. 134, 173.8 Ww 30; 

76. Southern States F., etc., Ins. 
Co. v. Napier, 22 Ga. A. 361, 96 SE 
15; Houran y. Attna Ins. Co., 183 
Mich. 418, 150 NW 137; Foiles v. 
Detroit F. & M. Ins..Co., 175 Mich. 
723, 141 NW 882; Foiles v. Dixie F. 
Ins. Co., 175 Mich. 716, 151 NW 879; 
Collings vy. American Cent. Ins. Co., 
70 Mo. A. 14, 

[a] MQlustration.—The fact that 
the heirs deeded to the widow, for 
her life, the homestead of che an- 
cestor, does not change her title to 
the dwelling house, within the mean- 
ing of an insurance policy issued to 
the widow and _ heirs. Collins v. 
rir eee Cent, Ins. Co., 70 Mo. A. 


Foreclosure by mortgagee sce 
infra § 300. 
77. Wich v. Equitable F. & M. Ins, 


Co., 2 Colo. A. 484, 31 P 389; Contin- 
ental Ins. Co. v. Ward, 50 Kan. 346, 
Sel OOS 

78. Michigan F, & M, Ins. Co. v. 
Wich, -8. Colo. A. 409° 46) RP’ 687; 
Rhede Island Underwriters’ Assoc. v. 
Monarch, 98 Ky. 305, 32 SW 959, 17 
Kyl 876; Houran vy. Aitna Ins. Co., 
183 Mich. 418, 150 NW 1387. 

[al A policy taken out by a trus- 
tee is not avoided by a conveyance to 
the cestui que trust. Rhode Island 
Underwriters’ Assoc. v. Monarch, 98 
Ky. 305, 32 SW 959, 17 Kyl 876. 

vee - .S.—Bailey v. American 
Cont. Ins. Co., 13 Fed. 250, 4 McCrary 


Ga.—Southern States F., ete., Ins. 
Co. v. Napier, 22 Ga. A. 361, 96 SE 15. 

Iowa.—Esch v. Home Ins. Co., 78 
Iowa 334, 43 NW 229, 16 AmSR 443. 

Kan.—Ft. Scott Bldg., etc., Assoc. 
v. Palatine Ins. Co. 74 Kan. 272, 86 
P 142; Continental Ins. Co. v. Ward, 
50 Kan. 346, 31 P 1079; Dodge v. 
Hamburg-Bremen F, Ins, Co., 4 Kan. 
A. 415, 46 P 25. 


238 [26C.J.] 


trary rule is asserted.®° 

[§ 296] (2) Involuntary Change of Title or 
Interest—(a) In General. The mere rendition of 
a judgment against the owner of insured property 
is not a change of title or interest within the pro- 
hibition of a policy.8t And this applies to a con- 
demnation proceeding in which an order confirming 
the award has been entered, but no part of the com- 
pensation paid or deposited as required by law.*? 
Nor is a change of interest effected by a notice 
filed against the property in pursuance of a me- 
chanics’ lien law.8* But a decree of divorce award- 
ing to the wife of insured the property covered by 
the policy has been held to violate a condition 
against change of title or interest ‘‘by legal process 
or judgment.’’§* Where the condition was that 
the insurance should be void if the interest of in- 
sured should become less than a perfect title, can- 
cellation of a government certificate and entry, un- 
der which the land on whieh the property was sit- 
uated was held, constituted a breach of the con- 
dition. 

[§ 297] (b) Partition. When a policy contains 
a prohibition of any alienation, or change of title 
or interest, the same is avoided by a completed par- 
tition proceeding.8® But until the sale is con- 
firmed the partition is incomplete and no forfeiture 
occurs.§* ; 

[§ 298] (c) Foreclosure of Mortgage **—aa. 
In General. A stipulation in a policy against 
‘change of: ownership or increase of hazard’? is 
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not violated by the mere commencement of fore- 


| closure proceedings.£? Under a provision that the 


policy shall be void if there is a change of title in 
the insured preperty by legal process or judicial 
decree, a sale on foreclosure will not vitiate the 
policy until such sale is confirmed, if confirmation 
is required,®° or is otherwise completed.®! If no 
confirmation is necessary to complete the sale, or 
if it is otherwise completed before a loss, the 
policy will be defeated,®? although after the loss 
the sale ig set aside.°? Se long as the right of 
redemption remains the mortgagor retains an insur- 
able interest and the policy is not avoided.** But 
if insured fails to redeem within the time fixed 
therefor the insurance terminates.®* <A failure to 
pay at maturity a mortgage existing at the time 
the insurance was taken out will not constitute a 
change in interest, title, or possession.°* Nor will 
a surrender of the possession of personal property 
mortgaged before the issuance of the policy violate 
a provision forbidding a sale of the property.®” 

[§ 299] bb. Stipulations as to Commencement 
of Proceedings or Notice of Sale. Stipulations in 
a policy that the ‘‘commencement of proceedings 
of foreclosure’’ shall render the policy void,®® or 
that an alienation of. the property shall avoid the 
policy and that the commencement of foreclosure 
proceedings shall be deemed an alienation,9® are 
valid, end a breach thereof will terminate the in- 
surance even if the proceedings are discontinued 
before sale, or the premises are released from seiz- 


Minn.—Pioneer Sav., etc., Co. v. St. 
Paul F. & M, Ins. Co., 68 Minn. 170, 
70 NW 979; Washburn Mill Co. vy. 
Philadelphia Fire Assoc., 60 Minn. 68, 
61 NW 828, 51 AmSR 500. 

Oh. — Washington Ins. Co. v. 
Hayes, 17 Oh. St. 432, 93 AmD 628. 

_ R. I.—Heaton v, Manhattan F. Ins. 
Con 7 sR 2602: 

Purchase by mortgagee at fore- 
closure sale see infra § 300. 

. 80. Pinhey v. Mercantile FE. Ins. 
Co 27 Ont... 1.5296: E 

81. Kelley v. People’s Nat: F. Ins. 
Go. 2262 11),,(158, , 104 “NE 1188," 50 
LRANS 1164 [aff 181 Ill. A. 142]; 


Caseman v. Western Ins. Co., 34 Pa... 


Co. 565; Browne Nat. Bank v. South- 
erny Insi) Co; 722 awWashwis79, (60) P 
1123. 

[a] A judgment in unlawful de- 
tainer does not constitute a change 
in interest or possession until the 
statutory period within which execu- 
tion, may not be issued has expired. 
Browne Nat. Bank v. Southern Ins. 
Co., 22 Wash. 379, 60 P 1123. 

Effect of sale on execution see in- 
fra § 302. 

82; Fert v. Globe, etc., F. Ins. Co., 
102 Mise. 584, 169 NYS 229 [aff 186 
App. Div. 185, 1738 NYS 595]. 

83. Green v. Homestead F. Ins. 
Co., 82.N. Y. 517 [aff 17 Hun 467]. 

84. Elk City First Nat. Bank v. 
Springfield F. & M. Ins. Co., 104 Kan. 
278, 178 P 413. 

85. German Ins, Co. v. Hayden, 21 
Colo. 127, 40 P 453, 52 AmSR 206. 

86. Me.—Barnes v. Union Mut. F’ 
Ins. Co., 51 Me. 110, 81 AmD 562. 

Mo.—Hollaway v. Dwelling-House 
Ins. Co., 121 Mo. 87, 25 SW 850; Tra- 
bue v. Dwelling House Ins. Co., 121 
Mo. 75, 25 SW 848, 42 AmSR 523, 23 
LRA 719. 

N. Y.—Terpenning y. Agricultural 
Ins. Co., 14 Hun 299, ' 

Pa.—Dornblaser v. Sugar Valley 
Mut. F. Ins. Co., 20 Pa. Super. 536. 

Tex.—Hartford F. Ins. Co. v, Ran- 
som, (Civ. A.) 61 SW 144, 

[a] A setting off to the widow of 
the property for life is a prohibited 
change. Trabue v. Dwelling House 
Ins. Co., 121 Mo. 75, 25 SW 848, 42 


AmSR 523, 23 LRA 719. 

87. Terpenning v. Agricultural 
Insi:Co7-14" Hun" ENe Ys). .299% 

88. Property becoming involved 
in litigation see infra § 304. 

89. Phenix Ins. Co. v. Union Mut. 
L. Ins. Co., 101 Ind. 392. See Liver- 
pool, ete., Ins. Co, v. Lavine, 5 Ala. 
A. 392, 59 S 386 (commencement of 
foreclosure does not, as a matter of 
law, increase risk). 

90. Hanover F. Ins. Co. v. Brown, 
77 Md... 64, 25) A 9989, 27° A314." 39 
AmSR’ 386; Haight v. Continental 
Ins 1Co,, (92 SNe vn DL ofatie 2 iun 
617]; Mclaren v. Hartford EF. Ins. 
Co., 1 Hdm. Sel. Cas. 210. 

91. lIowa.—Collins v. Iowa Mfrs.’ 
Ins. Co., 184 Iowa 747, 169 NW 199. 


Ky.—Springfield F. & M. Ins. Co.’ 


v. Phillips, 16 Kyl 352. 

Mo.—Ogden v. Hartford F. Ins. 
Co., 199 Mo. A. 611, 204 SW 46. 

N. J.—Marts v. Cumberland Mut. 
mins: Gon, 44 Nd, Li 408. 

Pa.—Stainer v. Royal Ins. Co., 13 
Pa. Super. 25, 6 North. Co. 362. 

[a] Eailure of purchaser to exe- 
cute bond.—Springfield F. & M. Ins. 
Co. v. Phillips, 16 Kyl 352. 

[b] Deed not delivered.—Collins 
v. Iowa Mfrs.’ Ins. Co., 184 Iowa 
747, 169 NW 199; Marts v. Cumber- 
land » Mut... be Insy Co}, 44 0INo J. ud. 
478; Stainer v. Royal Ins. Co, 6 
North. Co. (Pa.) 362. 

92. Conn.—Bishop v. Clay F. & M. 
Ins. Co., 45 Conn. 430. 

Ill.—Commercial Union Assur. Co. 
vy. Seammon, 102 Ill. 46 [rev 6 IIl. 
A, 551]. 

Me.—Brunswick Sav. Inst. v. Com- 
mercial Union Ins. Co., 68 Me. 313, 
28 AmD 56. 

Oh.—Mt. Vernon Mfg. Co. v. Sum- 
mit County Mut. F. Ins. Co, 10 
Oh. St. 347. 

Tex.—Springfield F. & M. Ins. Co. 
v. Boon, (Civ. A.) 194 SW 1006. 

93. Mount Vernon Mfg. Co. v. 
Summit County Mut. F. Ins. Co., 10 
Oh. St. 347. See Tierney v. Phoenix 
Ins. Co., 4 N. D. 565, 62 NW 642, 
36 LRA 760 (a subsequent decree 
setting aside a decree of foreclosure 


as invalid, insurer not being a party 
thereto, was inadmissible). 

94. Essex Sav. Bank v. Meriden 
BY Insh Co. 57) Conn, =33he 51 A 980) 
18 A 324, 4 LRA 1759; Hopkins Mfg. 
Co. v. Aurora F. & M. Ins. Co., 48 
Mich. 148, 11 NW 846; Loy v. Home 
Ins. Co., 24 Minn. 315, 31 AmR 346; 
Little v. Eureka Ins. Co., 5 Oh. Dec. 


(Reprint) 285, 4 AmLRec 228. 


95. Essex Sav. Bank v. Meriden 
Be Ins) "Conw5() Conn, 3355, fueas Ooo: 
18 A 324, 4 LRA 759; McKissick v. 
Mill Owners’ Mut. F. Ins. Co., 50 
Iowa 116; Brunswick Sav. Inst. v. 
Commercial Union Ins. Co., 68 Me. 
313, 28 AmD 56. : 

96. Ethington v. Dwelling-House 
Inis, ¢Corn” 55) So! VAN eto: 

$7. Washington Ins. Co. v. Hayes, 
i SOhes St... 4oo" 98) Am Da Goan 

98. U. S.—Delaware Ins. Co. v. 


Ala.—Liverpool, ete, Ins. Co. v. 
Lavine, 5 Ala. A. 392, 59 S 336. 
Fla.—Hartford F. Ins. Co. v. Hol- 
lis, 58 Fla. 268, 50 S 985; J. I. Kelly 
Co; Vv. St. Paul Ein® M. Ins. ‘Co. 56 
to 456, 47 S 742, 16 AnnCas 
Mo.—Springtield Steam Laundry 
Co. v. Traders’ Ins. Co., 151 Mo. 90, 
52 SW 238, 74 AmSR 521. 
N. Y. — Quinlan v. Providence 
Washington Ins. Co., 138 N. Y. 356, 
31 NE 31, 28 AmSR 645 [aff 15 NYS 
317]; Armstrong v. Agricultural Ins. 
Co., 130 N. Y. 560, 29 NE 991 [rev 
56, Hun 399,.9 NYS 878}. "Ditus Vv. 


\|'Glens’ Falls’ Ins;_Go, 81 N. Y410; 


8 AbbNCas 3815; Woodside Brewing 


Co, Jy.) Pacific. HeviIns! (Co. ld) VAprs 


Div. 68, 42 NYS 620. 

N. C.—Hayes v. U. S. Fire Ins. Co., 
132 N. C. 702, 44 SE 404. 

S. C.—Norris v. Hartford F. Ins. 
oe 55 S. C. 450, 33 SE 566, 74 AmSR 

99. Findlay v. Union Mtt. F. Ins. 
ee 74 Vt. 211, 52 A 429, 983 AmSR. 

5. 

1. Springfield Steam Laundry Co. 
Vv.) Traders’ Ins: Co,., 1517 Mo, 905" 52 
SW 238, 74 AmSR 521. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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ure prior to loss, and the loss does not result from 
the seizure.? But where insurer consents to an 
existing mortgage, a judgment of foreclosure will 
not forfeit the policy, although it prohibits the 
institution of foreclosure proceedings;? and the 
commencement of foreclosure proceedings will not 
avoid a policy where insurer at the time the policy 
js issued knows that a mortgage on the property 
is overdue.* Such stipulations are strictly con- 
strued against insurer. They have reference to the 
future, and do not apply to proceedings pending at 
‘the time the policy was issued. Nor do they apply 
to proceedings to foreclose a mechanice’s7? or ven- 
dor’s* lien; nor to an execution sale under a judg- 
ment rendered upon a note given by insured for 
the balance due on a mortgage; nor to the issuance 
of a scire facias by the mortgagee;!° nor to entry 
of judgment on a bond accompanying a mortgage, 
not followed by a sale before loss.14 Likewise they 
refer only to judicial proceedings, and do not in- 
clude waivers of legal delays and other waivers of 
a nature to expedite the judicial proceedings.12 The 
proceedings are deemed ‘‘commenced’’ by the serv- 
ice of process 1° or a petition to foreclose.44 A con- 
dition against the ‘‘passing or entry of a decree of 
foreclosure’’ refers only to a decree of strict fore- 
closure, not to a decree for sale.® So where a 
policy prohibiting alienation declares that a judg- 
ment in foreclosure proceedings shall be deemed an 
alienation, a decree in foreclosure, without further 
proceedings, will not avoid the policy.t® On the 
other hand it has been held that, where the policy 
provides that ‘‘entry of a foreclosure of a mort- 
gage’’ shall be deemed an alienation, something 
short of a consummated foreclosure is implied, and 
the condition is violated by notice of intention to 
foreclose.17 The standard policy requires the com- 
mencement of the proceedings to be with the knowl- 


2. Jones v. Michigan F. & M. Ins. 
Co., 132 La. 847, 61 S 846. 


3. Fitzgibbons v. Merchants’, etc., 15. Pearman v. 
Mute Be Ine-(Covri26° Lowa 62,9801 | Hqy 45 5° Axps8id. 
NW 454, 70 LRA 243. 16. 

4. Butz v. Ohio Farmers’ Ins. Co.,|Co., 38 N. J. L. 441, 


76 Mich. 263, 42 NW 1119, 15 AmSR 


316; Michigan State Ins. Co. v.|697, 23 AmR 239] 
Lewis, 30 Mich. 41. aly 

5. Funk v. Anchor F. Ins. Co., 171 | Co., 102 Mass. 230, 3 AmR 458. 
Iowa 381, 153 NW 1048; Brown v. 18. Sharp 
Connecticut F. Ins. Co., 197 Mo. A, |Ins. Co., 136 Cal. 542, 69 P 253, 615; 
317) 195 “SW. 623 Bellevue Roller Mill Co. v. London, 


6 .lowa.—Day v. Hawkeye Ins. | etc, F. Ins. 


Co., 72 Iowa 597, 34 NW 435. 
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Co., 74 Vt. 211, 52 A 429, 93 AmSR 
885 


{rev on other grounds 39 N. J. L. |is 
McIntire v. Norwich F. Ins. 
v. Scottish Union, 


Co., 
196; Foiles v. Dixie F. Ins. Co., 175 
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edge of insured, and in the absence of such knowl- 
edge the policy is not avoided.18 This does not 
mean that insured must have such knowledge at the 
time the proceedings are commenced; it is enough 
if he has knowledge at any time before loss;2° and 
service of process charges insured with such knowl- 
edge.2t_ The knowledge must be actual as distin- 
guished from constructive knowledge or notice.2? 
In connection with the clause prohibiting commence- 
ment of foreclosure proceedings, the policy fre- 
quently provides that it shall be void if notice is 
given of a sale by virtue of a mortgage or trust 
deed. This provision has reference to the extra- 
judicial enforcement of a mortgage by means of no- 
tice and sale, and is valid and enforceable,?* not- 
withstanding insured had no knowledge of the con- 
dition.24 The condition is violated by advertising 
the property for sale,?> whether such proceeding 
tended to lessen the hazard or not.?¢ 

[§ 300] cc. Effect of Making Policy Payable 
to Mortgagee. Where a policy issued to a mort- 
gagor contains a ‘‘loss payable’’ clause in favor 
of the mortgagee, a foreclosure of the mortgage 
by the mortgagee violates a stipulation against 
change of title by legal process or decree.27 And 
the commencement of foreclosure proceedings under 
such a policy will avoid the policy if such proceed- 
ings are prohibited,?> although there is authority 
to the ‘contrary.*® So a stipulation that a policy 
payable to a mortgagee as his interest may appear 
shall be void on sale of the property without in- 
surer’s assent is violated by a sale under a power 
in the mortgage, although the mortgagee himself is 
the purchaser.°° But stipulations against com-. 
mencement of foreclosure proceedings or change of 
title will not prevent recovery by a mortgagee 
where the policy is made pavable to him under a 
union mortgage clause or where insurer has recog- 

N. C.—Hayes v. U. S. Fire Ins. Co.; 
132 N. C. 702, 44 SE 404, 


W. Va.—Medley v. German Alli- 
ance: Inis5) Go; (55 Win Via oe) ties 


Gould, 42 N. J. 


Kane v. Hibernia Mut. F. Ins. | 101. 


20 AmR 409 [a] In Louisiana this provision 
inoperative, as that mode of en- 
forcing mortgages is not known to 
the civil law. Stenzel v. Pennsyl- 
vania” #. Insy:Cos<110" Bas hOLos 35 
S 271, 98 AmSR 481. 
24 Pearson vy. German Ins. Co., 
73 Mo. A, 480. 
State v. Ellison, 269 Mo. 410, 
190 SW 879; Terminal Ice, ste., Co. 


etc., 


4 Ida. 307, 39 P 25. 


Ori Ins. Co. v. Burrus, 63 | Mich. 723, 141 NW 882; Foiles v. |v. American F. Ins. Co., 196 Mo, A. 

SW i53. 23 KyL 656. Detroit F. & M. Ins. Co., 175 Mich. | 241, 194 SW 1722; Hayes v. U. S. 

Mo.—Terminal Ice, etc. Co. v.|716, 141. NW 879; Philadelphia Un-| Fire Ins. Co., 132 N. C. 702, 44 SE 
Commercial F. Ins. Co., 196 Mo. A. | derwriters’ gency v. Moore, (Tex. | 404. ‘ : 

516, 196 SW 408 [mod (A.) 187 SW |Civ. A.) 202 SW 990; London, etc., 26. State v. Ellison, 269 Mo. 410, 


569]. 
N. Y.—Chamberlain v. 
Co. of North America, 3 NYS 


Insurance 
701. 


WeinsiColl va Davisiss (Lex. Oliv A. 
348, 84 SW 260; North British, etc., 
Ins. Co. v. Freeman, 


190 SW 879 [rev on: certiorari Ter- 
minal Ice, ete, Co. v. American F 


(Tex. Civ. A.) | Ins. Co., (A.) 187 SW_ 564]; Spring- 


= g . Continental Ins. | 33 SW 1091. field Steam Laundry Co. vy. Traders’ 

co. 81 nye th a0) A 798. 19. See cases infra note 20. Ins. Co., 151 Mo. 90, 52 SW 238, 74 

7. Speagle v. Dwelling House Ins. 20. Delaware Ins. Co. v. Greer,|/AmSR 521; Terminal Ice, ete., Co: 

Co., 97 Ky. 646, 31 SW 282, 17 Kyl }120 Fed. 916, 57-CCA 188, 61 LRA|v. American F. Ins. Co., 196 Mo. 
610; Fire Assoc. v. Patton, 15 N. M. | 137; 

304, 107 P 679, 27 LRANS 420; Colt |132 Cal. 18, 
v. Phenix F. Ins. Co. 54 N. Y. |17; 


595. 


Schroeder v. Imperial Ins, 
63 P 
Norris v. Hartford F. Ins. Co., 
55 SL Cy 450, 833. SE. 566,/74 AmSR 


Co., 
84 AmSR 


A. 241, 194 SW 722. 

27. McKinney v. Western Assur. 
Co., 97 Ky. 474, 30 SW 1004, 17 Kyl 
325; Brunswick Sav. Inst. v. Com- 


1074, 


» Co. v. Estes, 106 | 765. mercial Ins. Co., 68 Me. 313, 28 AmR 
Tein bi caw bo 82 AmSR 892, 21. See cases supra note 20. 56; Hagaman v. Allemania F. Ins. 
52 LRA 915 22. Dodge v. Grain Shippers’ Mut. |Co., 38 LegInt (Pa.) 375. 
: 9. Collins vy. London Assur. Corp.,|F. Ins. Assoc., 176 Iowa 316, 157 28. Springfield Steam Laundry Co. 


165 Pa. 298, 30 A 924. 

10. Weiss v. American F. Ins. Co., 
148 Pa. 349, 23 A 991. 

11. Stainer v. Royal Ins. Co., 13 
Pa. Super. 25, 6 North. Co. 362. 

12. Stenzel v. Pennsylvania F. 
Ins. Co., 110 La. 1019, 35 S 271, 98 

481. 

ees Norris v. Hartford F. Ins. Co., 
55 3. CG. 450, 33 SE 566, 74 AmSR 


re Findlay v. Union Mut. F. Ins. 


v. Connecticut 


‘23. 


NW 955; Funk v. Anchor F. Ins. Co., 
171 Towa 331, 153 


A. 817, 195 SW 62. 
Ala.—Liverpool, 
vy. Lavine, 5.Ala. A.. 392, 59 S 336. § 

Fla.—Hartford F. Ins. Co. v. Hol- 
lis} (58 Bla. 268, 50'S 9853 J. Ty Kelly 
Co. v. St. Paul F. &.M. Ins. Co., 56 
Fla. 456, 47 S 742, 

Md.—Merchants’ Ins. Co. v. Brown, 
77 Md. 79, 25 A. 992. 


v. Traders’ Ins. Co., 66 Mo. A. 199; 


NW 1048; Brown | Titus v. Glens Falls Ins. Co., 81 N. Y. 


F. Ins. Co., 197 Mo. | 410, 8 AbbNCas 315; Algase Co. v. 
Royal Exch. Assur., 68 Wash. 173, 
etc., Ins. Co.|122 P 986. And see cases supra 


299% 
29. Sharp v. Scottish Union, etc., 
Ing, "Co. 286. Calimc542,¢ 69) we aac 
615. 
16 AnnCas 654. 80. Boston Co-op. Bank vy. Ameri- 


can Cent. Ins. Co., 201 Mass. 350, 87 
NE 594, 23 LRANS 1147. 
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nized his rights by issuing the policy to him on his 
interest,24 or by consenting to an assignment of 
the poliey to him as additional security.22, And a 
foreclosure by the mortgagee, whereby his interest 
is increased, will not malense insurer from liability.** 
If the foreclosure proceedings are begun before the 
issuance of the policy and the loss occurs after the 
foreclosure sale, the insurance being for the benefit 
of the mortgagee, insurer cannot object to the 
change of title.24 So the mortgagor’s failure to re- 
deem property foreclosed before the issuance of 
a policy executed for the mortgagee’s benefit is not 
an alienation which will terminate the insurance un- 
der a provision requiring the mortgagee to notify 
insurer of any change of ownership.*® But it has 
been held that a purchase of the equity of redemp- 
tion by a third person, who also obtains an assign- 
ment of the mortgage and of the policy payable 
to the mortgagee, operates as a foreclosure, merging 
the mortgage, and vitiates the policy.®® 

[§ 301] (d) Levy of Execution or Attachment.%” 
A condition that the policy shall become void if 
the property insured is levied on or taken into pos- 
session or custody by attachment is valid, and a 
breach thereof avoids the policy.°* Such condition 
applies only to a levy subsequent to the issuance 
of the policy.2® And, since real property is not 
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there properly such a thing as ‘‘levy’’ of execution 
on real estate, nor is the possession of such property 
disturbed thereby, the condition applies only to 
personal property.*? <A technical seizure not ac- 
companied by an actual change of possession does 
not violate the condition,*? although there is author- 
ity to the contrary.42 Ner does suck technical seiz- 
ure violate conditions in the policy against aliena- 
tion or change of title, interest, or possession.4? To 
work a forfeiture the seizure must be valid ** and 
complete.#® But if the officer seizes the property 
and takes exclusive possession of it, the condition, 
is broken,*® although a loss oceurs before he has 
completed an inventory of the property and re- 
moved it.4? 

[§ 302] (e) Judicial Sale.*® A completed ju- 
diciai sale transfers title and so amounts to an 
alienation, sale, or change in title within a policy 
providing that such acts shall avoid it.4® And if 
the policy requires notice of such proceedings a 
notice that execution has been issued is sufficient 
without a notification of each successive step in 
the process of sale.°° But the condition against 
alienation or change of title is not violated until 
the sale is finally completed.5! If loss occurs be- 
fore confirmation of the sale,5? or delivery of a 
deed or other instrument of conveyance,** or before 
the expiration of the period for redemption,®* a 


seized or taken into custody on execution, nor is 


31. Bailey v. American Cent. Ins. 
Gor, asi. hed, 2505-4. McCrary “221; 
Rostetter v. American Ins. Co., 184 
Ill. A. 157; Jones, v.. Phcenix Ins. Co., 
94. Kan.w235, 146 P 354; Citizens’ 
State Bank v. Shawnee F. Ins. Co., 
91 Kan. 18, 1387 P 78, 49 LRANS 972; 
Eddy* v. Williamsburgh City F. I. 
Co., 143 N. Y. 656, 38 NE 307; Eddy 
v. London Assur. Corp., 143 N.Y. 
sti, 738) NE 307, 25 LRA 686 [aft 
65 Hun 307, 20 NYS 216]. And see 
case infra note 32. 

“Of what use is insurance held by 
a mortgagee on mortgaged property 
if the commencement of foreclosure 
proceedings vitiates the policy?” 
Jones v. Phcenix Ins. Co., 94 Kan. 
235, 236, 146 P 354. 

Right of mortgagee as affected by 
acts or omissions of mortgagor see 
infra § 346. 

32. Billings v. German Ins. Co., 
34: Nebr. 502, 52 NW 397. 

go. Esch .v. Home) <Ins. “Coj,:-78 
Iowa 334, 483 NW _ 229, 
443; Jones v. Phcenix Ins. Co., 94 
Kan. 235, 146 P 354; Ft. Scott Bldg., 
etc., Assoc. v. Palatine Ins. Co., 74 
Kan. 272, 86 P 142; Lancashire Ins. 
Co. v. Boardman, 58 Kan. 339, 49 P 
92, 62 AmSR 621; Dodge v. Hambure- 
Bremen F. Ins. Co., 4 Kan. A. 415; 
46° P25; Pioneer Say., ete.,) Co. v. 


St sPaulsW &) Me Ins) \Co.," 63 Minn: 


170, 70 NW 979; Bragg v. New Eng- 
ieee Mut. FE, ‘Ins. COye 2h -UN., He 

34. German Ins. Co. v. Churchill, 
26. I11'A. 206. 

35. Washburn Mill Co. v. Phila- 
delphia Fire Assoc., 60 Minn. 68, 61 
NW 828, 51 AmSR 500. 

36. Macomber vy. Cambridge Mut. 
Hiiins. Co, 8 Cush: CMass)0133. 

37. Execution sale see infra § 302. 

38. Dover Glass Works Co. v. 
American F. Ins. Co., 15 Del. 32, 29 
A 1039, 65 AmSR 264; Pennsylvania 
ms. Coe'v. Gottsman}’ )48°° Pai) 151; 
May v. Standard F. Ins. Co., 30 U. C. 
Cy Pot: 
inss Cos 27 "Grant ’’Ch.: (UG Awr167 
{aff 26 Grant Ch. (U. C.) 113] (where 
provision was held unreasonable). 

39. Rex v. Merchants’ Ins. Co., 2 
Phila. (Pa.) 357. 

40. Mass.—Clark v. New England 
Mut. F. Ins. Co., 6 Cush. 342, 53 AmR 


But see Sands v. Standard | 


44, 

N. Y.—Colt v. Phoenix F. Ins. Co., 
54 N. Y. 595; Caraher v. Royal Ins. 
Co., 68 Hun 82, 17 NYS 858 [aff 136 
N. Y. 645 mem, 32 NE 1015 mem]. 

Pa.—Manufacturers’, etc., Ins. Co. 
v. O’Maley, 82 Pa. 400, 22 AmR 769. 

R. I.—Tefft v. Providence Wash- 
ington Ins. Co., 19 R. I. 185, 32 A 
914, 61 AmSR 761. 

Tenn.—Pennebaker v. Tomlinson, 1 
Tenn. Ch. 598. 

Wis.—Hammel v. Queen’s Ins. Co., 
54 Wis. 72, 11 NW 3849, 41 AmR 1; 
Shafer v. Phcenix Ins. Co., 58 Wis. 
361, 10. NW 381. 

41. Springfield F. & M. ins. Co. v. 
Phillips, 16 Kyl 352; Smith v. Farm- 
ers’, 6tesimtuty eins, Cos soaPa. 
287; Commonwealth Ins. Co. v. Ber- 
ger, 42 Pa. 285, 82 AmD 504; May v. 
Standard F. Ins. Co., 5 Ont. A. 605. 

42. Dover Glass Works Co. v. 
American F. Ins. Co., 15 Del. 32, 29 
A 1039, 65 AmSR 264. 

43. Ill.—Keith v. Globe Ins. Co., 
52 Ill. 518, 4 AmR 6384. 

Ky.—Pheenix Ins. Co. v. Lawrence, 
4 Metc. 9, 81 AmD 521; Western 
Assur. Co. v. Layer, 6 KyL 598. 

La.—Whiteside v. Lafayette F. 
InS. €o71148 "Lai 676, 79'S 207; Me- 
Clelland v. Greenwich Ins. Co., 107 
La.'124, 31'S 691. 

Mass.—Rice v. Tower, 1 Gray 426. 

Mich.—O’Toole v. Ohio German F. 
Ins. Co., 159 Mich. 187, 123 NW 795, 
24 LRANS 802. 

N. Y.—Walradt v. Phcenix Ins. Co., 
136 N. Y. 375, 32 NE 1063, 32 AmSR 
752 {aff 64 Hun 129, 19 NYS 298]. 

Pa.—Bone v. Detroit Nat. F. Ins. 
Co., 261 Pa. 554, 104 A 742. 

Tenn.—Herman vy. Katz, 101 Tenn. 
118, 47 SW 86, 41-LRA 700. 

{a] Property in possession of 
tenant.—A fieri facias is not such a 
writ as, ex necessitate, would imme- 
diately oust a tenant from his pos- 
session or right of possession, within 
a fire policy stipulating as to effect 
of change of title or possession of 
the property. Bone v. Detroit Nat. 
F. Ins. Co., 261 Pa. 554, 104 A 742. 

44. Runkle v. Citizens’ Ins. Co., 6 
Fed. 143; Whiteside v. Lafayette F. 
Ins. Co., 143 La. 675, 79 S 217; Miami 
Valley Ins. Co. v. Stanhope, 6 Oh. 
Dee. (Reprint) 983, 9 AmLRee 378; 
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Philadelphia F., etc., Ins. Co. v. Mills, 
44 Pa, 241, 84 AmD 4387; Mills v. In- 
surance Co., 5 Phila. (Pa.) 28. 

45. Clark v. New England Mut. F. 
Ins? “Co..°'6 “Cush. (CMass.) 7342" 7b38 
AmR 44; Caraher v. Royal Ins. Co., 
63 Hun 82, 17 NYS 858 [aff 136 N. Y. 
645 mem, 32 NE 1015 mem];'Tefft v. 
Providence Washington Ins. Co., 19 
R.. 1.185, 32 A 914, 61 AmSR 761. 

Termination of insurable interest 
see supra § 6. 

46. Carey v. German American 
Ins. Co., 84 Wis. 80, 54 NW 18, 36 
AmSR 907, 20 LRA 267; Burr v. Ger- 
man Ins, Co., 84 Wis. 26, 54 NW 22 
36 AmSR 905. 

47. (Caney! ive German American 
Ins. Co., 84° Wis; 80, 54 NW 18, 36 
AmSR 907, 20 LRA. 267. 

48. As termination of insurable 
interest see supra § 6. 

49. Campbell v. Hamilton Mut. 
Ins. Co., 51 Me. 69. 

; rsa ashe of mortgage see supra 

50. Ulysses Elgin Butter Co., Ltd. 
v. Home Ins, Co., 20 Pa. Super. 320. 

[a] Notice of advertisement of 
sale need not be given where insurer 
has been notified of the entry of 
judgment and the issuance of execu- 
tion thereon. Ulysses Elgin Butter 
@oz;, Ltd. v.) Home Inseo.,4 20 Paz 
Super. 320. 

51. See cases infra notes 52-54. 

52. Manhattan Ins. Co. v. Stein, 
5 Bush (Ky.) 652; Farmers’ Mut. Ins. 
Co. v., Graybill 74 Bat av. 

53. Conn.—Porter v. Orient Ins. 
Core72)Conn. 519, 45, Ants 

Ill.—Kelley v. People’s Nat. F. Ins. 
Co., 262 Ill. 158, 104 NE 188, 50 
LRANS 1164 [aff 181 Ill. A. 142]. 

Iowa.—Collins v. Iowa Mfrs. Ins. 
Co., 184 Iowa 747, 169 NW 198 

Me.—International Wood Co. v.- 
National Assur. Co., 99 Me. 415, 59 
A 544, 105 AmSR 288, 2 AnnCas 356. 

Pa.—Collins v. London — Assur. 
Corp., 165 Pa. 298, 30 A 924. 

54, Ill.—Kelley v. People’s Nat. F. 
Ins.. Co., 262 Ill. 158, 104 NE 188, 50 
LRANS 1164 [aff 181 Ill. A. 142]. 

Iowa.—Greenlee v. North British, 
etc., Ins. Co.,, 102 Iowa 427, 71 NW 
534, 68 AmSR 455; Lodge v. Capital 
Ins. Co., 91 Iowa 103, 58 NW. 1089. 

Mass.—Stuart v. Reliance Ins. Co., 


same title, page and note number, 


§§ 302-304] 


recovery on the policy is not barred. But an ad- 
ministrator’s sale made and confirmed under a stat- 
ute providing that it shall be valid from the time 
of confirmation passes the equitable title and for- 
feits the policy, although no deed has been delivered 
nor the purchase money paid.®> An invalid gale 
will not effect a forfeiture,>* although a decree set- 
ting it aside was not rendered prior to the loss.57 
But if there was merely an irregularity not affect- 
ing the validity of the proceedings, title passed 
by the sale and hence the policy stands forfeited.5® 
Where a decree is obtained in invitum for the sale 
of the property insured but a sale is not made 
until after the loss and the property is then bought 
in by insured, there being no change of possession, 
there is no violation of the condition prohibiting a 
change in the title or possession.5® 

[§ 303] (£) Bankruptcy and Receivership. A 
mere adjudication of bankruptcy, there being no 
transfer of the property, will not avoid a policy.® 
But a transfer to an assignee or trustee in either 
voluntary or involuntary bankruptey proceedings 
will avoid a policy condition against alienation or 
change of title,*' or containing a ‘‘sole ownership’’ 
clause.°* And the fact that the policy is made pay- 
able to a mortgagee has been held immaterial,%? 
although there is authority to the contrary in the 
case of mortgaged personal property.®* It has also 
been held that where a policy, instead of containing 
merely a ‘‘loss payable’’ clause insures a mort- 
gagee’s interest, the insurance upon such interest 
will not be avoided by an adjudication in bank- 
ruptey against him.®> A policy will not be avoided 
where, after the adjudication but before the ap- 
pointment of a receiver or trustee, the bankrupt 


179 Mass. 434, 60 NE 929; Strong v. 
Manufacturers’ Ins. Co., 10 Pick. 40, 
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E,. Ins, -Co., 29° Me. :292. 
‘Md.—Reynolds y. Mutual F. 
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makes a composition with his ereditors.6* The ap- 
pointment of a receiver does not effect a breach 
of a condition against alienation or change of title, 
interest, or possession,®? even though the receiver 
takes actual possession of the property;®* although 
in some jurisdictions the rule is apparently limited 
to cases where the actual possession remains in 
insured.®® Nor does mere change in the personnel 
of receivers avoid a policy taken out by a re- 
ceiver as such.’° A stipulation against change of 
interest or possession is not violated where a re-. 
ceiver in involuntary bankruptcy takes possession - 
until the appointment of a trustee.71_ Nor is the 
title changed where a receiver is not appointed until 
after a loss.7? <A condition that the policy ‘‘shall 
cease at and from the time the property hereby 
insured shall be levied on or taken into possession 
or custody under any proceeding in law and equity, 
whether there be any change in possession or not,’’ 
is not viclated by the appointment of a receiver on 
the application of a mortgagee in a mortgage exist- 
ing at the time the policy was issued and to whom 
it was payable in case of loss.7? 

[§ 304] (g) Premises Becoming Involved in 
Litigation. A condition in an insurance policy 
that it shall become void if the title or possession 
of the property is or shall become involved in litiga- 
tion is valid’* and not against public policy.” If 
the condition is violated the fact that the litigation 
is wholly without the fault of insured is imma- 
terial;7® although it has been held that the policy 
will not be defeated by litigation of which insurer 
had no notice if such litigation terminated in favor 
of insured before loss.** But such a condition does 
not apply to litigation involving no question of title 


j as an officer, who holds it for the 


Ins. | benefit of the parties interested in 


43, 20 AmD 507. 

Miss.—Mechanics’, etc., Ins. Co. v. 
Boyce, 114 Miss. 165, 74 S 821, LRA 
1917E 328. 

N. Y.—Wood v. American F. Ins. 
Con 4. L499. IN.) iio dhe, 44, INE +8037.52 
AmSR 733 [aff 78 Hun 109, 29 NYS 
250]; Chamberlain v. Insurance Co. 
of North America, 3 NYS 701. 

Wis.—Hammel vy. Queen’s Ins. Co., 
54 Wis. 72, 11 NW 349, 41 AmR 
1 


{a] An execution sale under a 
mechanic’s lien filed at the time the 
policy was issued is not a change of 
interest within a condition of the 
policy, where the period of redemp- 
tion had not expired at the time of 
loss. Greenlee v. North British, etc., 
Ins. Co., 102 Iowa 427, 71 NW 534, 
63 AmSR 455. 

55. Moller v. Niagara F. Ins. Co., 
54 Wash. 439, 103 P 449, 132 AmSR 
1115, 24 LRANS 807. 

56. Commercial Union Assur. Co. 
v. Scammon, 144 Ill. 506, 32 NE 916; 
Niagara F. Ins. Co. v. Scammon, 144 
Tll. 490, 28 NE 919, 32 NH 914, 19 
LRA 114; Pearman v. Gould, 42 N. J. 
Eq. 4, 5 A 811; Richland County Mut. 
Ins. Co. v. Sampson, 38 Oh. St. 672; 
Georgia Home Ins. Co. v. Kinnier, 
28 Gratt. (69 Va.) 88. ; : 

57. Scammon v. Commercial Union 
Ins. Co., 20 Ill. A. 500. 

58. McKissick v. Mill Owners 
50 Iowa 116. 

59, 
Co., 47 

60. 


h. Suppl Co., 741; 
entation ¥ Cleveland Ins. Co., 
92 FB. Cas. No. 13,309 [rev 22 F. Cas. 
No. 13,308, 2 Abb. 67]. 

Kan.—Burns v. Alliance Co-op. Ins. 
Co., 103 Kan, 803, 804, 176 PB 985 
é C1. ; 
Le ou ue aac vy. Rockingham Mut. 
[26 C. J.—16] 


Co., 34 Md, 280, 6 AmR 337. 

Mass.—Young v. Hagle F. Ins. Co., 
14 Gray 150, 74 AmD 673. 

N. Y.—Perry v. Lorillard F. Ins. 
Co., 61 N. Y. 214, 19 AmR 272 [aff 6 
Langs, 201]. 

S. D—Smith v. Security Mut. F. 
Ins. :Co.,, 29. Sa D.~ 328, 137, NW. -46, 
AnnCast914D 930. 

62. New Kensington Lumber Co. 
vy. German Ins. Co., 35 Pa, Super. 32. 

63. Burns v. .Alliance Co-op. Ins. 
Comp LosiKan. 803. 1 W6ak poSens Perry. 
v. Lorillard F. Ins. Co., 61 N. Y. 214, 
19 AmR 272. AS; 

¢4, Appleton Iron Co, y. British 
America Assur. Co., 46 Wis. 23, 1 NW 
9, 50 NW 1100. 

[a] Reason for rule.—The execu- 
tion of tht mortgage passed the legal 
title to the mortgagee and hence the 
assignment worked no change in the 
title. Appleton Iron Co. v. British 
America Assur. Co., 46 Wis. 23, 1 NW 
9, 50 NW 1100. 

65. Roper v, National F. Ins. Co., 
161 N. C. 151,.76 SH 869. 

66. Gordon v. Mechanics’, etc. Ins. 
Co., 120 La. 441, 45 S 384, 124 AmSR 
434, 15 LRANS 827, 14 AnnCas 886. 

67. Lancashire Ins. Co. v. Board- 
man, 58 Kan. 339, 49 P 92, 62 AmSR 
621; Keeney v. Home Ins, Co., 71 N. 
Y. 396, 27 AmR 60; Southern Pants 
Co. v. Rochester German Ins. Co., 159 
N. C. 78, 74 SE 812; Bowling v. Con- 
tinental Ins. Co., (W. Va.) 103 SE 
285, 287 [overr Bronson y. New York 


F. Ins. Co., 64 W. Va. 494, 638 SE 
283, 19 URANS 6438, 16 AnnCas 
868]. 


“A receiver acting under appoint- 
ment of a court, who takes and holds 
possession of property intrusted to 
his care and management, does not 
thereby effect such a change of pos- 
session as falls within the meaning 
of the forfeiture clause of fire in- 
surance policies but... the posses- 
sion is that of the court through him 


the result of the litigation, including 
the insured himself.” Bowling v. 
Continental Ins. Co., supra. 

[a] The appointment of a copart- 
ner as receiver in an action for dis- 
solution will not work a forfeiture. 
Keeney v. Home Ins. Co., 71 N. Y. 
396, 27 AmR 60. 

68. See cases supra note 67. 

69. Foster v. Scottish Union, etc., 
Ins, Co., (Oh.) 127 NE 865 (condition 
not violated by the mere appointment 
of a receiver to collect rents pendente 
lite in an action to declare a forfei- 
ture of the leasehold interest of the 
insured, where such receiver is not, 
and the insured is, in actual physi- 
cal possession of the property in- 
sured). 

70. Thompson y. Phenix Ins. Co., 
136 U. S. 287, 10 SCt 1019, 34 L. ed. 
408; Liverpool, etc., Ins. Co. v. Mc- 
Nei e89: Weds 131 2132 51CCAy 1732 
Georgia Home Ins, Co. v. Bartlett, 91 
Va. 305, 21 SE 476, 50 AmSR 822. 

71. Marcello v. Concordia F. Ins. 
eee 234 Pa. 31, 82 A 1090, 39 LRANS 
366. 

72. Fuller v. Jameson, 98 App. 
Div. 53, 90 NYS 456 [aff 184 N.Y. 
605 mem, 77 NE 1187 mem]. See 
also Small v. Westchester F. Ins. 
Co., 51 Fed. 789 (where the decree 
appointing a receiver after loss was 
held not to relate back so as to 
vest him with the title prior to the 
loss). 

73. Farmers’ F. Ins. Co. v. Baker, 
94 Md, 545, 51 A 184. 

74, Smith y. St. Paul F. & M. Ins. 
Co., 106 Iowa 225, 76 NW 676; Burr 
v. German Ins. Co., 84 Wis. 76, 54 
NW 22, 36 AMSR 905. 

75. Small v. Westchester F, Ins. 
Cou, ole hed. 79, 

76. Smith v. St. Paul F. & M. Ins. 
Co., 106 Iowa 225, 76 NW 676. 

77. Sprigg v. American Cent. Ins. 
Co., 101 Ky. 185, 40 SW 575, 19 KyL 
363, 
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or possession adverse to that of insured.’* The 
condition is not violated by a ereditor’s bill? nor 
by a suit to recover possession of another building 
situated on the same tract as the building insured.%° 
If the policy is payable to a mortgagee the com- 
mencement of foreclosure proceedings by him is not 
a breach of the condition in question.§t Where in- 
sured is required only to give notice of the pro- 
ceedings, he has a reasonable time in which to do 
SOs 

[§ 305] (h) Transfer by Death. The death of 
insured and descent of the msured property to his 
heirs,** or a devise of the property by insured,** do 
not constitute an ‘‘alienation,’’ ‘‘sale,’’ or ‘‘trans- 
fer’’ within the prohibitory clause of a policy. A 
similar rule has been applied to the devolution of 
property on the death of one insured by a policy 
prohibiting a ‘‘change of title,’’ ®° especially where 
it is made payable not only to insured, but to his 
executors or administrators.6° There is, however, 
authority to the contrary;®* and it has been held 
that a clause prohibiting a change of interest, 
whether by act of the parties ‘‘or by operation of 
law,’’ is violated by descent of the property to the 
heirs of insured,§* or by a devise thereof,®® al- 
though the policy is payable to insured, his heirs, 
executors, administrators, or assigns.°° So it has 
been held that a policy in a mutual company, which 
was to protect insured only so long as he con- 
tinued to be a memher, ceased to be operative on 
his death and devise of the property insured.®!' The 


78. Small v. Westchester F. Ins, 
Co., 51 Fed. 789; Hall v. Niagara FE. 
Ins. Co., 93 Mich, 184, 53 NW 727, 32 
AmSR 497, 18 LRA 135. 

[a] MIllustration.—When an action 
of forcible entry and detainer is be- 
gun to recover possession, the oc- 


[a] 
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Gratt. (69 Va.) 88. 
Ins. Co. v. Reed, 10 KyL 1061. 

The death of an insured part- 
ner and the consequent change of 
title te his heirs, the business being 
conducted for six months as 
merly when the fire occurred, has 


[§§ 304-306 


policy will not be forfeited, of course, where the 
alienation clause, as in the usual standard policy, 
excepts change of title by the death of insured.*? 
A conveyance, even though in view of death and in- 
tended to avoid the expense of probate proceedings, 
avoids the policy.®? But if the policy is issued to 
a decedent’s estate it is not terminated by a settle- 
ment of the estate by the executor.®* 

[§ 306] (3) Change of Possession.°> In the 
absence of a provision in the policy a change in 
the possession of the insured property will not 
forfeit the insurance.°& But where such change is 
prohibited, usually by a provision forming a part 
of the general prohibition against change of inter- 
est, title, or possession, a breach thereof will avoid 
the policy,®? provided the change is actual and sub- 
stantial and not merely technical or constructive.®® 
The change of possession contemplated by the pol- 
icy is a change in the lawful right of possession as 
distinguished from mere occupancy.°® A mere tem- 
porary absence of insured, leaving an agent in pos- 
session of the property, a mere temporary vacancy, 
one tenant having moved out and no other haying 
moved in,? or a temporary possession for the pur- 
pose of making repairs by a lessée under a con- 
tract to lease in the future,? does not violate the 
condition. The occupancy of insured premises by 
a lessee under a lease made subsequent to the issu- 
ance of the policy is not such a change of posses- 
sion as is contemplated by the condition. And 
while a contrary rule is apparently asserted in some 


Contra German] Compress Co., 133 U. S. 387, 10 SCt 
365, 33 L. ed. 730; Dabney v. Con- 
necticut EK. Ins. Co; 104 Kan. 796, 
180 P 784; Dodge Ei. Co, v. Hart- 
ford F. Ins. Co., 139 Minn. 75, 165 
NW 487; Wolf v. Theresa Village 
Muto Be ans! Co. lb Wis! e40 caso, 


for- 


cupant refusing to yield peaceably 
but having no color of claim, the 
policy is not avoided. Eas, 
Niagara F. Ins. Co., 93 Mich. 184, 53 
NW 727, 32 AmSR 497, 18 LRA 135. 

79. Small v. Westchester F.. Ins. 
Col, bl Neds 7s9- 

80. Western Assur. Co. v. Stod- 
dard, 88 Ala. 606, 7 S 379. ‘ 

81. Farmers’ F. Ins, Co. v. Baker, 
94 Md. 545, 51 A 184; Farmers’, etc., 
Ins. Co. v. Newman, 68 Nebr. 504, 78 
NW 933; Henton v. Farmers’, etc., 
Ins. Co., 1 Nebr. (Unoff.) 425, 95 NW 
670. 

Foreclosure of mortgage as change 


of title or‘ possession see supra 
§ 300. 
82. Michigan State Ins. Co, v. 


Lewis, 30 Mich. 41. 

83. Ind.—Pfister v. Gerwig, 122 
Ind. 567, 23 NE 1041. i 

Me.—Towle v. Dirigo Mut, F. Ins. 
Gol, 107) Mes 317, 78 A’ 374. 

N. H.—Burbank y. Rockingham 
Mut. EF. Ins. Co., 24 N. H. 550, 57 
AmD 300. 

Pa.—Columbia Ins. Co. v. Mullin, 
4 LegOp 572. 

Va.—Georgia Home Ins. 
Kinnier, 28 Gratt. (69 Va.) 88. 

[a] ®he “devolution” of property 
by law cannot be construed to mean 
the same as the term “alienation.” 
Columbia Ins. Co, v. Mullin, 4 LegOp 
(Ez) HE 

84, Towle v. Dirigo Mut. F. Ins. 
Co., 107 Me, 317, 78 A 374. 

85. Planters’ Mut. Ins. Assoc. v. 
Dewberry, 69 Ark. 295, 62 SW 1047, 
86 AmSR 195; German Ins. Co. v. 
Read, 13 SW 1080, 14 SW 595, 12 
Kyl 371; Richardson v. German Ins. 
WOR so) Kaye OTL 8 > SW 1 acy es 
37, 8 LRA 80; Westchester F. Ins. 
Co. v. Dodge, 44 Mich. 420, 6 NW 
S6o5° Mirginiay B= &) Mee Inse Commi. 
Thomas, 90 Va. 658, 19 SE 454; 
Georgia Home Ins. Co. vy, Kinnier, 28 


Corsave 


been held not to constitute a change 
of title.’ Virginia F."& M.- Ins. Co. 
v. Thomas, 90 Va. 658, 19 SH 454. 
[b] Insurance payable to a mort- 
gagee is not avoided by death of in- 
sured and descent of title to his 


heirs. Westchester F. Ins. Co. v. 
Dodge, 44 Mich. 420, 6 NW 865. 

86. Forest City Ins. Co. v. Hard- 
esty, 182 Ill. 39, 55 NE 139, 74 AmSR 
161 [atte 77% IT VAY 4137: Forest2City. 
Ins. Co. v. Etton, 86 Ill) APv-463; 
Richardson v. German Ins. Co., 89 
Ky. 571, 18 SW 1, 12 KyL 387, 8 LRA 
800; German Ins. Co. v. Read, 13 SW 
1080, 14 SW 595, 12 KyL 371. But 
see Miller v. German Ins. Co., 54 Ill. 
A. 53 (holding that the death of in- 
sured amounted to a “change of 
title’ avoiding the policy). 

87. Lappin v. Charter Oak F. & 
M: InsiiGo., 58 Barb. ENG.) 325! 

88. Hine v. Woolworth, 93 N. Y. 


75, 45 AmR 176 [aff 29 Hun 84]. 
89. Sherwood v. Watertown Agri- 
eultural Ins, Co; 73 UN. Ye 447% 29. 
AmR 180 [aff 10 Hun 593]. 
90. Hine v. Woolworth, 93 N. Y. 
75, 45 AmR 176 [aff 29 Hun 84]. 


91. Cook v. Kentucky Growers’ 
Ins. Co., 72 SW 764, 24 KyL 1956. 

92. Quarles v. Clayton, 87 Tenn. 
308, 10 SW 505, 3 LRA 170. 

93. Gillon vy. Northern Assur. Co., 
127 Cal. 480, 59 P 901. 

94. Stone v. Granite State F. Ins. 
Co., 69 N. H. 488, 45 A 235. 

95. Cross references: 
Appointment of receiver see supra 

§ 303. 

Levy of execution or attachment see 

supra § 301. 

96. Farmers’ Mut. F. Ins. Assoc. 
v. Hodges,’ (Ark.) 219 SW 13. 

97. National Union F. Ins. Co. v. 
O’Rear;’ 16) Ala. At. 598; 180) Si 167s 
Cranston v. California Ins, Co., 94 Or. 
369, 185, P9292; e 

0. 


98. California Ins. v. Union 


NW 1014. 

{a]  MTllustrations.—(1) Where in- 
sured loaded grain owned by him and 
took a bill of lading to himself as 
consignee there was no such change 
in possession thereof as to avoid the 
policy. Dodge El. Co. v. Hartford 
F. Ins. Co., 139 Minn. 75, 165 NW 487. 
(2) The placing of cattle in posses- 
sion of commission merchants at 
stockyards where the cattle were de- 
stroyed before a sale was not such a 
change of possession as would avoid 
the policy. Dabney v. Connecticut F. 
Ins. Co., 104 Kan. 796, 180 P 784. 

[b] A mere constructive change 
by transter of warehouse receipts 
does not avoid a policy containing & 
clause prohibiting change of posses- 
sion. California Ins, Co. v. Union 
Compress Co., 183 U. S. 387, 10 SCt 
365, 33 L. ed. 730. 

99. McGinnis v. St. Paul F. & M. 
Ins. Co., 38 Pa, Super. 390; Adtna Ins. 
Co. v. Aston, 123: Va-32%, 96 SH) 772); 
Bowling v. Continental Ins. Co., (W. 
Va.) 103 SE 285. 

1. Shearman v. Niagara F. Ins. 
Co., 46 N. Y. 526, 7 AmR 380; Lingel- 
bach v. Theresa Village Mut. F. Ins. 
Co., 154 Wis. 595, 143 NW 688. 

[a] Rule applied. — Leaving in- 
sured personal property in the build- 
ing where insured, in the custody of 
an occupant who was without control 
over the property otherwise than to 
hold it for the agsured, did not con- 
stitute a change in possession, Lin- 
gelbach v: Theresa Village Mut. F. 
Ins. Co., 154 Wis. 595, 143 NW 688. 

Condition against vacancy see 
supra § 262. 

2. McAnnally v. Somerset County 
Mut. Ins. Co., 2 Pittsb. (Pa.) 189. 


Condition against vacancy see 
supra § 263. 
3. Alkan vy. New Hampshire Ins. 


Co., 53 Wis. 136, 10 NW 91. 
4. Rumsey v. Phenix Ins. Co., 1 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cases,’ it should be noted that the condition in the 
policies involved in such eases prohibited change 
in ‘‘oceupation or possession.’’?® The possession of 
one partner prior to dissolution being the possession 
of all, a transfer of the insured property from one 
copartner to another does not forfeit a policy 
stipulating against a change of possession.? And 
this result of course follows if there is a mere ex- 
ecutory agreement to sell.© But where one partner 
upon dissolution of a partnership transfers his in- 
terest to the other, such transfer constitutes a 
change of possession.® If insured has placed the 
property temporarily in the possession of another, 
under such circumstances that he cannot immediate- 
ly demand an abandonment of the premises, there 
is a change of possession.2° So if a purchaser in 
an executory contract of sale goes into possession 
a stipulation against change of possession is vio- 
lated,+ although such possession by the purchaser 
will not avoid the policy where the seller retains 
control of the property.1? And a change of pos- 
session is effected where a grantee takes possession 
under a deed, although the grantor retains a ven- 
dor’s lien to secure the purchase money.‘* If the 
person in possession is himself an insured person 
under the policy there is no fatal breach of such 
a condition, although the person who originally was 
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in possession may have yielded the same.'¢ And 
where the loss is payable to a chattel mortgagee, 
seizure of the property by the mortgagee on the 
mortgagor’s default in payment does not constitute 
a change in the possession of the property which 
will avoid the policy.> Where the policy provides 
that it shall be void if the property is taken pos- 
session of by a mortgagee, and prior to the applica- 
tion possession had been taken by a second mort- 
gagee, a retaking of possession by such mortgagee 
under the same mortgage will avoid the policy.1% 
The provision against change of possession does not 
apply to a change of the location of the prop- 
erty.17 

[§ 307] 6. Encumbrances '*—a. Nature and 
Effect of Conditions Generally. In the absence of 
any specific proyision in a policy a subsequent en- 
cumbrance on the insured property will not affect 
the insuranee.?® But the fact that the execution of 
a mortgage has been held not to constitute a change 
in title, ownership, or interest,?° as well as insurer’s 
desire to prevent a lessening of insured’s interest 
in protecting the insured property,”! has led to the 
insertion in many policies of a specific provision 
against encumbrances. Such conditions are valid 
and enforceable,?? notwithstanding a statute pro- 
vides that the mere creation of a lien on the prop- 


Fed. 396, 17 Blatchf. 527; Smith v. 13. Northern Assur. Co, v. City ]the peril against which it is pro- 
Phoenix Ins. Co., 91 Cal. 323, 27 P| Sav. Bank, 18 Tex. Civ. A. 721, 45 SW | tected by the insurance... The sub- 
738, 25 AmSR 191, 18 LRA 475 [overr | 737 stantial interest which the insured 


in effect Wenzel v. Commercial Ins. 14. 
COm tO ipOale 4388. tee Tol Cromen= 
wett v. Dubuque F, & M. Ins. Co., 
(Cal. A.) 186 P 826; Cronenwett v. 
Iowa Underwriters, etc., F. & M. Ins. 
Co., (Cal. A.) 186 P 824; Terminal 
Ice, etc., Co. v. American F, Ins. Co., 
196 Mo. A. 241, 194 SW 722 [conform- 


16. 
ieee ellLaava 


18. 


Runkle v. Hartford Ins. 
99 Towa 414, 68 NW 712. 

15. Getman v. Guardian F, Ins. 
Go., 461s Av 489. 
Jacobs v. Eagle Mut. F. Ins. 
Co., 7 Allen (Mass.) 132. 
Sun Ins. 
Cali (94 doo eae 


has in the property is on the side of 
care and diligence, and operates as a 
guaranty of good faith in his con- 
duct. But, when it becomes incum- 
bered to such an extent that the in- 
cumbrances are equal to or in ex- 
cess of its value, the motive to cau- 
tion and vigilance ceases. To pro- 
tect against just such a contingency 


Go:; 


Office, 171 


ing to op 269 Mo. 410, 190 SW 879]; 
Terminal Ice, ete., Co v. American 
iW. Ins. Co. Mo. As “8% SW 564; 
McGinnis v. St. Paul F. & M. Ins. 
Co., 38 Pa. Super. 390. 

Change in use or occupancy see 
supra §§ 249-252. 

5. Queen of Arkansas Ins. Co. v. 


Pendola, 94 Ark. 594, 128 SW_ 559; 
Planters’ Mut. Ins. Assoc. v. Dew- 
berry, 69 Ark, 295, 62 SW 1047, 86 


AmSR 195. 
. 6 See cases supra note 5. 

7, Allemania F. Ins. Co. vy. Peck, 
133 Ill. 220, 24 NE 538, 23 AmSR 
610; Runkle y. Hartford Ins. Co., 99 
Towa, 414, 68 NW 712 [dist Keeney 
Veiomer ins? (Goi 7) PN Ibe 396; 20 
AmR* 60 (rev 3 Thomps. & C. 478)]. 

Transfer upon dissolution see 
supra § 293. 

Appointment of copartner as fre- 
ceiver see supra § 303. 

8. Georgia Home Ins. Co. v. Hall, 
94 Ga. 630, 21 SE 828; Allemania F. 
Ins. Co, v. Peck, 133 Ill. 220, 24 NE 
538, 23 AmSR 610. 

Executory contracts of sale gen- 
erally see supra § 285. 

9. Jones v. Phceenix Ins. Co., 97 
Towa 275, 66 NW 169; Oldham v. 
Anchor Mut. F. Ins. Co., 90 Iowa 
225, 57 NW 861. 

10. Cottingham y, Fireman’s Fund 
Ins. Co., 10 KyL 727. 

11. Cottingham v. Fireman’s Fund 
Ins. Co., 10 Kyl 727; Sewell v. Home 
Ins. Co., 131 App. Div, 131, 115 NYS 
345. 

12. Mackintosh v. Agricultural F. 
Ins. Co., 150 Cal. 440, 89 P 102, 119 
AmSR 234. ; 

fa] Ylustration.—The granting of 
an option to purchase property with 
the right to take possession for the 
purpose of making experiments is not 
a change of possession, where the 
owner retains the right of access to 
and management of sit prentieee 

ackintosh v. Agricultura 3 Se 
Oo Tso Cal. 440, 89 P 102, 119 AmSR 


234, 


Encumbrance of part of prop- 
Sa nace infra § 347, notes 16 [d]; 
[b] 


19. Mich.—Tiefenthal v. Citizens’ 
ae F. Ins. Co., 53 Mich. 306, 19 NW 


Mo.—-Cooper vy. American Cent. Ins. 
Co., 189 Mo. A. 570, 123 SW 497. 

N. H.—Dutton v. New England 
Mut om. Ins.) ©os,7 29) IN-H153; 

Pa.—Howard F. Ins. Co. v. Bruner, 
23. Pai50. 

Que.—Richmond F. Ins, Co. v. Fee, 
14 Que. L. 293. 

Increase of risk see 
44-49, ) 

20. See supra § 286. 

al. Del.—Dover Glass. Works Co. 
v. American F. Ins. Co., 15 Del. 32, 29 
A 1039, 65 AmSR 264. : 

Ga.—Alston v. Phenix Ins. Co., 100 
Ga. 287, 27 SE 981. 

Iowa.—Lee v. Agricultural Ins. 
Co., 79 Iowa 379, 44 NW 683; Ellis 
v. State Ins. Co., 61 Iowa 577, 16 NW 
744. 

Nebr.—Home F. Ins. Co. v. Bern- 
stein, 55 Nebr. 260, 75 NW 839. 

N. Y.—Lipedes v. Liverpool, etc., 
Ins. Co., 229° N, Y. 201,204, 128. NH 


infra notes 


160. 
Pa.— Nassaurer v. Susquehanna 
Mut. F. Ins. Co., 109 Pa. 507. 


Wis.—Stevens y. Queen Ins. Co., 81 
Wis. 335, 51 NW 555, 29 AmSR 905; 
Hankins v. Rockford Ins. Co., 70 Wis. 
1, 35 NW 34. 

“Property incumbered by a chattel 
mortgage may cease to be a good 
moral risk.” Lipedes v. Liverpool, 
ete., Ins. -Co., supra. 

“When we consider the circum- 
stances and business methods of not 
a few men, and the motives that in- 
fluence them in regard to their finan- 
cial affairs, the object of such condi- 


tions becomes quite manifest. So 
long as the insured property re- 
mains in a condition in which its 


preservation is of more interest to 
the owner than its destruction, there 
is no inducement to court or invite 


as this, such conditions are incorpo- 
rated in nearly if not all policies of 
modern date.” Dover Glass Works 
Co; v.; American» WP. Ins.s@o.). 15; Delt 
32, 29 A 1039, 65 AmSR 264. 

22. U. S.—Mulrooney v. Royal 
Ins. Co., 163 Fed. 833, 90 CCA 317 
[aff 157 Fed. 598]; Atlas Reduction 
Co. v. New Zealand Ins. Co., 138 Fed. 
497, 0d \CCAY 21,519. TZ RANS 433) “até 
121 Red. 929]. 

Ala.—Security Ins. Co. 

182 Ala. 121, 62 S 182. 

Del.—Dover Glass Works Co. -v. 
American /EYi Ins: Co. 15 Del. 3255.29 
A 1039, 65 AmSR 264. 

D. C.—Springfield F. & M. Ins. Co. 
v. Chandlee, 41 App. 209. 

Fla.—Georgia Home Ins. Co.. v. 
Hoskins,: 171. Pla..282;. 71 S-285. 

Ga.—Hartford F. Ins. Co. v. Lid- 
dell Co., 130 Ga. 8, 60 SE 104, 124 
AmSR 157, 14 LRANS 168; Alston v. 
er Ins. Co., 100 Ga. 287, 27 SH 
81. 

Ind.—Milwaukee 
Co. v. Niewedde, 


We Laird) 


Mechanics’ Ins. 
12 Ind. A. 145, 39 


NE 757. 

Iowa.—Houdeck v. Merchants’, etc., 
InswaiCo;. L02aelowasy3s03) (ae eNwW: 
354. 


Kan.—Brown v. Westchester F. 
Ins: Co., 9ukan.A.°526, 58° P1276. 

Nebr.—Home F. Ins. Co. v. Bern- 
stein, 55 Nebr. 260, 75 NW 829. 

N. C.—Weddington v. Piedmont F. 
Ins.Co;,. 141 IN. Cs 234,254 SE 271, 
8 AnnCas 497. 

Okl.—North British, ete., Ins. Co. 
v. Wright, 154 P 6545 St. Paul F. & 


M. Ins. Co. v. Peck, 37 Okl. 85, 130 
8 0: 
Pa. — Nassauer v. Susquehanna 


Mut. F. Ins. Co., 109 Pa. 507; Brown 
v. Commonwealth Mut. Ins. Co., 41 
Tezeys alee 

Va.—Sulphur Mines Co. v. Phenix 
Ins. Co., 94 Va. 355, 26 SE 856. 

W. Va—Riley v. Attna Ins. Co.. 
80 W. Va. 236, 92 SE 417, LRA1917E 
983. 
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erty will not avoid the policy.22 They apply, how- 
ever, only to encumbrances created upon insured’s 
interest by insured himself.24  Moxeover they have 
no application to an encumbrance of which insurer 
was cognizant, executed before the policy.2> So the 
placing of an encumbrance upon property pursuant 
to an understanding of the parties when the policy 
was issued is not a forbidden encumbrance.?® The 
insurer may consent to an encumbrance by an in- 
dorsement on the policy.2”7 And it has been held 
that a policy forbidding any change in ownership 
by mortgage or otherwise is not invalidated by a 
mortgage, where after the issuance of the policy a 
mortgage clause is attached thereto making the loss 
payable to the mortgagee.?8 Where insured had no- 
tice of a mortgage on the land on which the insured 
property was situated, the accumulation of interest 
on the mortgage does not violate the condition.?® If 
the fact that the warranty is intended to have a 
future operation is not clearly apparent, a pro- 
vision that if the premises ‘‘be’’? encumbered the 
policy shall lapse will be treated only as a warranty 
of present condition.2° On the other hand a policy 
is not avoided because of an existing real estate 
mortgage where the stipulation is against a sub- 
sequent mortgage or an existing or subsequent chat- 
tel mortgage.*1 Some policies merely require no- 
tice of an encumbrance. If this is not complied 
with the policy is void,®? after a reasonable time 
in which notice might have been given.*® The ree- 
ord of an encumbrance is not notice thereof to in- 
surer within the meaning of the condition.*+ Nor 
does the mailing of a letter constitute such notice 
if it is not received by insurer.*® The provisions 
against encumbrance are applicable to both real and 
personal property,°° unless the language specially 
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property not covered by the policy is not within 
the condition, although such property is mingled 
with the property insured.*® So an encumbrance on 
land, buildings, and fixtures is not a violation of a 
condition against encumbrance by chattel mort- 
gave.2® If a building is the subject matter of the 
policy a mortgage on merely the realty adjacent 
thereto and a part of the same premises is not 
an encumbrance of the subject matter of the insur- 
ance.4? But a mortgage of the realty on which the 
building stands, the latter not being expressly ex- 
cepted from the operation of the mortgage, con- 
stitutes an encumbrance on the building.4t A pro- 
vision avoiding the policy in ease of an encumbrance 
sufficient to reduce the real interest of insured to 
a sum equal to or below the amount of insurance is 
not violated by a mortgage to secure assignees of 
the policy as indorsers for insured.4?, But where a 
policy in a mutual company provided that it should 
be void if the interest of insured should be encum- 
bered without consent, the fact that a by-law of the 
company provided that there should be no encum- 
brance so as to reduce the interest of insured below 
the amount of the insurance was held no defense.** 
Although it has been held that the question whether 
the execution of an encumbrance increased the risk 
or not is immaterial when the stipulation amounts 
to a promissory warranty,** the theory being ad- 
vanced in some cases that under such stipulation 
the placing of an encumbrance on the property is 
an increase of risk as a matter of law,*® nevertheless 
it would seem that this result does not always fol- 
low. Thus, while an encumbrance by an owner of 
an undivided interest of his share will vitiate the 
entire policy on the property,#® an encumbrance 
given by one partner of an insured firm to another 


restricts their applicability.27 An encumbrance on | will not have that effect, since the risk is not there- 
Wis.—Hogue v. Farmers’ Mut. F.| Co. v. Swaney, 53 Ind. A. 429, 101]insured property on the land is a 
Ins. Co., 116 Wis. 656, 93 NW 849;|NE 843. fixture. Rawls v. American Cent. 
Fuller v. Madison Mut. Ins. Co., 36 32. Insurance Co. of North Amer-| Ins. Co., 97 S. C. 189, 81 SE 505. 
Wis. 599. ica v. Wicker, (Tex. Ciy. A.) 54 40. Phenix Ins. Co. vy. Hart, 39 
Can.—Salterio v. City of London|SW 300 [aff 93 Tex. 390, 55 SW/Tll. A. 517 [aff 149 Ill. 513, 36 NE 
Ins 27@o4'23) Can...S). "Cs 32: 740]. 990]; Eddy .v. Hawkeye Ins. Co., 70 


Ont.—Russ v. Clinton Mut. F. Ins. 


Coy 29 eC, “B35 Burton, vy. |ainsit/Co:, 

Gore Dist. Mut. Ins. Co., 14 U. C. 34, 

Q. B. 342. 90 Iowa 4, 57 NW 
23. Johnson v. Pacific F, Ins. Co., 35. McCann 


19 Ga. A. 675, 91 SE 1067. 


24. Kline v. Royal Ins. Co., 192 36. 


33. McGowan v. People’s Mut. F. 
54 Vt. 211, 41 AmR 843, 
Wicke v. Iowa State Ins. Co., 


v. Waterloo County 
Mute Bioins: Co, 3400. 2C. QsuBs 
Born v. Home Ins. 


Iowa 472, 30 NW 808, 59 AmR 444. 

41. Mallory v. Farmers’ Ins. Co., 
65 Iowa 450, 21 NW 772. 

42. Allen v. Hudson River Mut. 
InsCo4:. 49) Barb. Na ivooue4oe 

[a] For the reason that the in- 
terest of insured would remain un- 


632. 


376. 


Co., 110 


Fed. 378 [rev on other grounds 198 
Fed. 468, 117 CCA 228]; Richardson 
v. Canada West Farmers’ Mut., etc., 
Bris eCo,, ek6) UGC we. Pi -43.0% 

{a] Illustration.—Policies on to- 
bacco in the warehouse of a corpo- 
ration whether held by it as owner 
or bailee are not avoided by a chattel 
mortgage given by one of the deposi- 
tors. Kline v. Royal Ins. Co., 192 
Fed. 378 [rev on other grounds 198 
Fed. 468, 117 CCA 228]. 

25. Cowart v. Capital City Ins. 
Co., 114 Ala. 356, 22 S 574. 

Effect of knowledge as waiver of 
conditions generally see infra §§ 367— 
37D). 


26. Sentell v. Oswego County 
Farmers’ Ins. Co., 16 Hun (N. Y.) 
516. 


27. Mulrooney v. Royal Ins. Co., 
157 Fed. 598 [aff 163 Fed. 833, 90 
CCA 3817] (holding, however, that the 
indorsement was insufficient to con- 
stitute a consent). 

28. Clark v. National Union F. 
Ins, Co., 159, 111. A. 256. 


29. Fitzgibbons v. Merchants’, etc., 
Mut. F. Ins. Co., 126 Iowa 52, 101 
NW 454, 70. LRA 243. 

30. Collins v. Merchants’, etc., 


Mut. Ins. Co., 95 Iowa 540, 64 NW 
602, 58 AmSR 4388. 
31. Manufacturers’ 


Mut. F. Ins. 


Go:, 


Iowa 3879, 81 NW 676, 80 AmSR 300; 

Brown v. Commonwealth Mut. Ins. 

41 Pa. 187. 

37. . Jacoby .v. West Chester F. 

Ins. Co., 11: YorkLegRec (Pa.) 153. 
U 


38. Moriarty v. A . Kire Ins. 
Cow, Lorex Civ, cA. 1669). 49S W 
13:2: 

[a] Tllustration.—Where a policy 


covered specific contents of a saloon 
“and such other furniture and fix- 
tures as is usual to saloons,’ a 
safe purchased after the policy was 
issued, to be used in the business, 
was not covered by the policy, and 
hence a mortgage thereon was not 
a violation of a provision against 
encumbrances. Moriarty) iv. Uv S, 
Fire Ins;' Co.,'19 Tex. Civ. A.’ 669;) 49 
SW 132. 

39. Rawls v. American Cent. Ins. 
Co., 97 S.C. 189, 81 SE 505; Moro- 
tock Ins. Co. v.. Rodefer, 92 Va. 747, 


24 SE 3938, 53 AmSR 846; Stocker 
v. Dubuque -F. &ioM., Ins, Co., 164 
Wis. 614, 160 NW 1035. 

[a] Ellustration. — Within the 


clause of a policy providing for a 
forfeiture, “if the subject of insur- 
ance be personal property, and be- 
comes incumbered by a chattel mort- 
gage,” there is no forfeiture because 
of a mortgage on land “with all im- 
provements thereon situate,’ if the 


diminished until the property should 
be disposed of under the mortgage. 
Allen v. Hudson River Mut. Ins. Co., 


19. BarbiisGNis Y.) 442¢ 
43. Houdeck v. Merchants, ete., 
rev Coxe 502, lowe S803 aTdaa Nw 


44. Milwaukee Mechanics’ Ins. Co. 
v. Niewedde, 12 Ind. A. 145, 39 NE 
757; Brown v. Connecticut F. Ins. 
Con COKIOS tose Paaaee 

fa] In Ohio the statute requir. 
ing an increase of risk before the 
breach of certain warranties shall 
vitiate a policy has no application to 
this warranty. Germania F. Ins. Co. 
vi Werner, 76° Oh. Ste 543s 84 NB 
980, 118 AmSR 891, 12 LRANS 456; 
Webster. v. Dwelling House. Ins. 
Cows S8arOhuisstip Sosiet2” NIB: 546, 
538 AmSR 658, 30 LRA. 7i9 [overr 
in effect Henderson v. Ohio Farmers’ 
Ins. Co., 2 OhS&CP 189, 2 OhNP 17]; 
Dwelling House Ins. Co. v. Webster, 


7 Ob. Cir. Ct. 511, 4 Oh. Cir. Dec. 
45. Security Ins. Co. v. Laird, 182 


Ala. 121, 62 S 182; Lee v. Agricul- 
tural Ins. Co., 79 Iowa 379, 44 NW 
683; Ellis v. State Ins. Co., 61 Iowa 
577, 16 NW 744. 

46. Hicks v. Farmers’ Ins. Co, 


Bes Iowa 119, 32 NW 201, 60 AmB 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


he “_ 4 oie. 
 §§ 307-308] 


by increased.47 Where the policy contains no spe- 
cial stipulations against subsequent encumbrances, 
the placing of an encumbrance on the property has 
generally been held not to increase the risk as a 
However, it has been held in some 
jurisdictions that where the statute prescribing a 
standard form of policy forbids insurer to insert 
any special provision, insurer is entitled to such 
an interpretation of a clause avoiding the policy 
because of increase of hazard by insured as will 
include a mortgage placed on the property.*® 

b. What Constitutes Encumbrance °° 
Provisions avoiding the policy 
if the property become encumbered,*! or on ‘‘the 
creation of a lien’’ upon the property,5? have been 
construed to refer only to voluntary encumbrances 
and not to those placed on the property in invitum, 
On this theory the policy is not avoided by a tax 
lien °° or by a judgment in invitum * if such judg- 
ment does not constitute a specific lien on the prop- 
erty,°> although it has been held that a judgment in 
invitum will violate a provision avoiding the policy 
if any encumbrance ‘‘fall’’ on the property.*¢ 


matter of law.*8 


L§ 308] 
—(1) In General. 


47. Hartford F. Ins. Co. v. Lid- 
dell Co., 130 Ga. 8, 124 AmSR 152, 
60 SE 104, 14 LRANS 168; Alston 
v. Phenix Ins. Co., 100 Ga. 287, 289, 
27 SE 981; Moulton vy. Attna F. Ins. 
ee! Zoe eADDIn Dive 200.0 49 oN YS 

“The main object seems to be not 
to permit the insured to do an act 
without the consent of the insurer, 
which will tend to increase the haz- 
ard or risk by lessening the interest 
of the insured in the preservation 
of the property. These being the 
reasons, or some of them, for the 
condition in this policy, does the 
fact that one partner gave a mort- 
gage to another partner upon the 
goods insured render this. policy 
void? Each partner ‘has a general 
interest in all the partnership assets, 
and this interest is undivided. When, 
therefore, one partner gives to an- 
‘other a mortgage on the whole of 
the property of the partnership, his 
interest is not lessened for its 
safety and preservation, and it is 
as much his interest to preserve 
it from accident or destruction as if 


he had not given the mortgage. The 
interest of the other partner, the 
mortgagee, is not lessened or in- 


ereased in the partnership property 
by his receiving the mortgage. Both 
partners have the same interest in 
the protection and preservation of 
the property. The reason for the 
rule not applying, the rule itself 
should not be followed.” Alston v. 
Phenix Ins. Co., supra. 

48. Collins v. Merchants’, etc., 
Mut. Ins. Co., 95 Iowa 540, 64 NW 
602, 58 AmSR 4388 [dist Lee v. Agri- 
cultural Ins. Co., 79 Iowa 379, 
44 NW 683, and Ellis v. State Ins. 
Co., 61 Iowa 577, 16 NW 744]; 
Crittenden v. Springfield F. & M. 


Ins. Co., 85 Iowa 652, 52 NW 548, 
39 AmSR 321; Howard F. Ins. 
Co. v. Bruner, 23 Pa. 50. See Tie- 


fenthal v. Citizens’ Mut. F. Ins. Co., 
53 Mich. 306, 19 NW 9 (mortgage 
on growing crops before harvesting 
not an increase of risk). 

49, Lawyer v. Globe Mut. Ins, Co., 
25 S. D. 549, 127 NW 615. 

50. Encumbrances existing at time 
policy is issued see supra §§ 226, 
227, 307, note 25. 

51. Dover Glass Works Co. V. 
American F. Ins. Co., 15 Del. 32, 29 
A 1039, 65 AmSR 264; Phenix Ins. 
Co. v. Pickel, 119 Ind. 155, 21 NE 546, 
12 AmSR 393; Continental Ins. Co. v. 
Bair, (Ind. A.) 114 NE 763; Phenix 
Ins. Co. v. Smith, 9 Kan. A. 828, 61 
P 501; Green v. Homestead F. Ins. 
Co, 82 N. Ye. 517) (att_17, Hun 467]; 
Baley v. Homestead F. Ins. Co., 80 
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policy under a 


But 
af i 21, 36 AmR 570 [aff 16 Hun 
3]. 
52. Steen v. Niagara F. Ins. Co., 


61 HowPr (N. Y.) 144 [aff 24 Hun 
TSO (afl SON, Yoo 3153442; AmR 29/7 )i1. 

53. Dover Glass Works Co. v. 
American ~ib. ins! .Co,, 15" Del.32;"29 
A 1039, 65 AmSR 264. 

54 Del.—-Dover Glass Works Co. 
v. ‘American FE. Ins. Co., 15 “Del. 
82, 29 A 1039, 65 AmSR 264. 

Ind.—Phenix Ins. Co... v.';Pickel, 
119 Ind. 155, 21 NE 546, 12 AmSR 
393; Continental Ins. Co. v. Bair, 
(A.) 114 NE 1763; Germania F. Ins. 
Co. v. Stewart, 13 Ind. A. 627, 42 NE 
286. 

Iowa.—Lodge v. Capital Ins. Co., 
91 Iowa 103, 58 NW 1089. 

Kan.—Phenix Ins. Co. v. Smith, 9 
Kan. A. 828, 61 P 501. 

N. Y.—Baley v. Homestead F. Ins. 
Co7n80 Nu. Ya 21,236 AmB 15705 batt 
16 Hun 503]; Steen v. Niagara F. 
Ins. Co., 61 HowPr 144 [aff 24 Hun 
139 ¢aff 89 N. Y. 315,/42 AmR 297)]. 

Oh.—People’s Mut. F. Ins. Co. v. 
Bowersox, 5 Oh. Cir. Ct. 444, 3 Oh. 
Cir. Dec. 218. 

W. Va.—Gerling v. Agricultural 
Ins. Co., 39 W. Va. 689, 20 SE 691. 

55. Franklin Ins. Co. v. Feist, 31 
Ind. A. 390; 68 NE 188; Smith v. 
Continental Ins. .Co., 108 Iowa 382, 
79 NW 126; Eddy v. Hawkeye Ins. 
Co., 70 Iowa 472, 30 NW 808, 59 AMR 
444; Chamberlain v. Insurance Co. 
of North America, 3 NYS 701. 

[a] A judgment that could not 
become even a general lien, as when 
the property is exempt from execu- 
tion, is nowhere regarded aS a 
breach. Franklin Ins. Co. v. Feist, 
31 Ind. A. 390, 68 NE 188; Eddy v. 
Hawkeye Ins. Co., 70 Iowa 472, 30 
NW 808, 59 AmR 444. 

56. Brown v. Commonwealth Mut. 
Ins. Co., 41 Pa. 187. 

57. Hicks v. Farmers’ Ins. Co., 71 
Iowa 119, 32 NW 201, 60 AmR 781, 
Kiernan vy. Agricultural Ins. Co., 72 
Hun 519, 25 NYS 488; Egan v. Mu- 
tual Ins. Co., 5 Den. (N. Y.) 326. 

58. Pennsylvania Mut. #.. Ins. Co. 
v. Schmidt, 119 Pa. 449, 13 A 317; 
Seybert v. Pennsylvania Mut. F. Ins. 
Co:, 103 Pa. 282; Kensington _Nat. 
Bank v. Yerkes, 86 Pa. 227; Hill v. 
Pennsylvania Mut. F. Ins. Co., 2 
LuzLegRee (Pa.) 465. 

59. Hench v. Agricultural Ins. Co., 
122 Pa. 128, 15 A 671, 9 AmSR 74. 

60. Omaha F. Ins. Co. v. Thomp- 
son, 50 Nebr. 580, 70 NW 30; Green 
v. Homestead F. Ins. Co., 82 N. Y. 
517 [aff 17 Hun 467]. 

61. Smith® v. St) Paul’ F.+& 0M: 
Ins. Co., 106 Iowa 225, 76 NW 676. 

62. Ind.—Continental Ins. Co. v. 
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if the judgment is a specific lien it vitiates the 


provision against encumbrances.°*’ 


And a jndgment by confession, being the voluntary 
act of insured, has the same effect,°8 even though 
the holder of the warrant to enter judgment has 
agreed not to enter it.°? 
cumbrances is not violated by a mechanie’s lien,®° 
although there is authority to the contrary.®! Mort- 
gages, being voluntary in their nature, are especially 
within the prohibition, whether the subject matter 
is realty ®? or personalty.*? 
in express terms encumbrance by chattel mortgage,*4 
and such condition is not violated by a mortgage 
on land and fixtures.® 
brance the instrument need not be a mortgage in 
form if it is such in legal effect.*% 
trust of personal property is generally held equiva- 
lent to a chattel mortgage within a condition pro- 
hibiting an encumbrance by a chattel mortgage,*7 
although it may be shown that under the laws of the 
state where the trust deed was executed and deliy- 
ered it does not constitute a mortgage.®$ 


The provision against en- 


Policies often prohibit 


To constitute an encum- 


Thus a deed of 


But where 


an instrument is unambiguous and does not con- 


Vanlue, 126 Ind. 26 NE 119, 
10 LRA 843. 
Iowa.—Ellis v. State Ins. Co., 61 
Iowa 577, 16 NW 744. 
Mo.—German-American Bank vy. 
Agricultural Ins. Co., 8 Mo. A. 401. 
N. Y.—Kiernan v. Agricultural Ins. 
Co., 72 Hun 519, 25 NYS 438. 
Vt.—Tarbell vy. Vermont Mut. F. 
Ins. Co., 63 Vt. 58, 22 A 533. 
Wis.—Hogue v. Farmers’ Mut. F. 
Ins. Co., 116 Wis. 656, 93 NW 849. 
63. Perry v. London Assur. Corp., 
167 Fed. 902, 983 CCA 302; Home F. 


410, 


Ins. Co. v. Johansen, 59 Nebr. 349, 
80 NW _ 1047. 
64. See Hartford F. Ins. Co. v. 


Downey, 223 Fed. 707, 189 CCA 237; 
Monongahela Ins. Co. v. Batson, 111 
Ark. 167, 163 SW 510; Pheenix Ins. 
Co. v. Fleenor, 104 Ark. 119, 148 
SW 650; Hunt v. Springfield F. & 
M.Ins.:Co., 20 App. (D. C.) 48 [aft 
196 U.S: 47, 25 \SCt 179; 649i: -ed: 
381]; Brown v. Westchester F. Ins. 
Co., 9 Kan. A. 526, 58 P 276; Roper 
Vie WNational: By Ins.. Cond 6ai7 NC, 
151, 76 SE 869; North British, etc., 
Ins. Co. v. Wright, (Okl.) 154 P 
654; Lavenstein v. Hartford F. Ins. 
Co., (Va.) 101 SE 331; Lavenstein v. 
Hartford pat; insis (Com £25 Va hoe 
99 SE 579; Morotock Ins. Co. v. Ro- 
defer, 92 Va. 747, 24 SE) 393, 53 
AmSR 846; Guimond vy. VFidelity- 
Phenixth wins! Co., 4fiiGan SiC: 26; 
9 DomLR 463, 12 EastLR 350, 46 
CanLJ 116 [dism app 41 N. B. 145, 
2 DomLR 654, 10 EastLR 562]. And 
see cases passim supra § 307; and 
infra §§ 309-311. 

65. See supra § 307. 

66a Hartford sek. insieg Cosiucw 
Downey, 223 Fed. 707, 139 CCA 237; 


Springfield F. & oe ALIS, Cos aes 
Chandlee, 41 App. (D. C.) 209; Hunt 
v. Springfield F. & M. Ims. Co., 20 


App. (D. C.) 48 [aff 196 U. S. 47, 
25 SCt 179, 49 L. ed. 381]; Georgia 
Home Ins. Co. v. Hoskins, 71 Fla. 


282, T1 S 285. ‘ 

[a] Illustration. — The purchaser 
of a chattel who, to enable the seller 
to discount the purchase money note, 
subsequently executes a contract of 
conditional sale, which is recorded in 
the manner prescribed for chattel 
mortgages, thereby encumbers the 
property. Springfield F. & M. Ins. 
Co. v. Chandlee, 41 App. (D. C.) 209. 

67. Hartford F. Ins: Co. Vv. 
Downey, 223 Fed. 707, 1389 CCA 237; 
Hunt v. Springfield F. & M. Ins. Co., 
202A pp: CD: 1G.) 48s afafinto6 9. Tse 
47, 25 SCt 179; 49 L. ed. 381]; Roper 
VoemNatlonalie. sinss CO L6Le IN, aCe 
151, 76 SE 869. 

68. Lambert v. Security Mut. F. 
Ins. Co., 58 Pa. Super. 624. 


. 
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stitute a chattel mortgage either in form or legal 
effect, the court will not construe it as such so 
as to avoid a policy prohibiting encumbrance by 
a chattel mortgage.°® A note executed by insured 
in the usual form of a negotiable collateral security 
note is insufficient to create a chattel mortgage with- 
in such provision.?® And the same is true of a lien 
on personal property reserved in a lease to secure 
rent." An agreement in a lease that in ease of 
failure to pay rent the lessor may distrain and sell 
the property of insured is an encumbrance within 
the meaning of the policy,’? and so is a vendor’s 
lien.“ But a vendor’s lien has been held not to 
be a chattel mortgage within a policy prohibiting 
encumbrance by chattel mortgage.7* Where a pol- 
icy is on the interest of a mortgagor, a sale on 
execution of his right of redemption is an encum- 
brance within the prohibition of the policy." 

[§ 309] (2) Invalid or Inoperative Instruments. 
A policy is not as a general rule invalidated unless 
the encumbrance placed on the property is a valid 
and subsisting lien. If the instrument is inopera- 
tive or incomplete, as for want of unconditiona: 
delivery,’7 the condition is not broken, since no real 
encumbrance has been created. In some jurisdic- 
tions, however, it has been held that an encum- 
brance, although void, violates the condition.7® A. 
mortgage intended to be effective at the time of its 
execution will work a forfeiture, although subject 
to be defeated upon the happening of a condition 
subsequent.”® 

[§ 310] (3) Renewal or Change in Form or 
Amount of Existing Encumbrance. <A provision 


69. Monongahela Ins. Co. v. Bat- 
son, 111 Ark. 167, 163 SW 510. 

70. Lavenstein v. Hartford F. 
Ins) Go.,'@€Va.) 101 SE 334, 125 0%Va. 
191, 99 SH 579. 


333, 38 A 324; 


[a] 
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Hanscom v. Home Ins. Co., 
Neafie v. Woodcock, 
15 App. Div. 618, 44 NYS 7688. 

A mortgage delivered in es- 
crow, the event upon which it was to 
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against future encumbrances is not broken by a 
renewal of a prior mortgage existing at the date 
of the policy, and known to insurer,®° even though 
the renewal covers accured interest,*! or the amount 
thereof is by mistake made too large.8? Nor does 
a mere change in the form of an existing encum- 
brance amount to a breach.8? So the paying off of 
the mortgage debt by borrowing and giving a new 
mortgage for the money borrowed does not affect the 
policy. And »items of encumbrance may be 
changed provided the total amount is not increased 
over that of the original encumbrance.®> Hven 
though the original mortgage may have been paid 
off, insured may borrow again to the extent of the 
mortgage existing at the time of the execution of 
the pohey, without a breach of the condition,*® al- 
though it has been held that the discharge of an 
existing encumbrance does not authorize insured to 
place another mortgage on the property running to 
a different party.8” But none of these transactions 
must increase the amount of the encumbrance, or 
the policy lapses.%8 

[§ 311] c¢. Extinguishment of Encumbrance. 
Upon the question as to whether the violation of a 
condition against encumbrances ‘merely suspends 
the policy during the existence of the encumbrance, 
or terminates the insurance absolutely, there is the 
same conflict of authority as in cases involving 
breach of other warranties.’® In some jurisdictions 
it is held that the placing of an encumbrance on 
the property merely suspends the risk, and on re- 
moval of the encumbrance before loss the policy 


revives,?° while in other jurisdictions a contrary 

90 Me. ] 290, 168 NW 201; Farmers’, etc., Ins- 

Co. v. Newman, 58 Nebr. 504, 78 NW 

933; Weiss v. American F,. Ins. Co., 
148 Pa. 349, 23 A 991. 

84. Dougherty v. German-Ameri- 


71. Phcenix Ins. Co. v. Fleenor, | become operative never occurring, 
104 Ark. 119, 148 SW _ 650. does not effect a breach. Weigen v. 
72, Peet v. Dakota F. & M. Ins. |Council Bluffs Ins. Co., 104 Iowa 
Copia swe Ds 4105264 -NiIwe 206; 410, 73 NW 862; Adler v. Germania 
73. Wright’ v. Hartford #. Ins.) F. Ins. Co., 15 Mise: 471,037 NYS 
Co., 54 Tex. Civ. A. 6, 118 SW 191.|207 [rev on other grounds 17 Misc. 
74. Downey v., National F. Ins. | 347, 39 NYS 1070]. 
Co., 77 W. Va. 386, 87 SE 487. But 78. Lipedes v. Liverpool, etc., Ins. 
see supra § 226. Co., 229 N.. Y. 201, 128 NEU160; Se- 
75. Campbell v. Hamilton Mut.}/crest v. Hartford F. Ins. Co., 68 


Ins. Co., 51 Me. 69. 

76. Weigen v. Council Bluffs Ins. 
Co., 104 Iowa 410, 73 NW 862; Row- 
land v. Home Ins. Co., 82 Kan. 220, 
221, 108 P 118, 186 AmSR 104 [cit 
Cyc]; Watertown F. Ins. Co. v. 
Grover, etc., Sewing Mach. Co., 41 
Mich. 131, 1 NW 961, 32 AmR 146; 
Downey v. National F. Ins, Co., 77 
W. Va. 386, 87 SH 487. 

{al Mlustrations.— (1) A mort- 
gage or deed of trust covering the 
insured property and purporting to 
secure an obligation not yet effective 
at time of loss is not an encum- 
brance avoiding a policy. Downey v. 
National F. Ins. Co., 77 W. Va. 386, 
87 SE 487. (2) So where insured 
executed a mortgage to secure a note 
payable more than a year after date 
for rent to become due under a lease, 
to begin five years in the future, and 
insured’s property is destroyed by 
fire before the commencement of the 
term, the mortgage is not an encum- 
brance within the policy. Rowland 
vy. Home Ins. Co., 82 Kan. 220, 108 
P 118, 136 AmSR 104. (3) A mort- 
gage upon a homestead in which the 
mortgagor’s wife does not join is not 
a prohibited encumbrance. Water- 
town F. Ins. Co. v. Grover, etc., Sew- 
ing Mach. Co., 41 Mich. 131, 1 NW 
961, 32 AmR 146. ; 

77. Fitchner v. Fidelity Mut. Fire 
Assoc., (lowa) 68 NW 710; Olmstead 
vy. Iowa Mut. Ins. Co., 24 Iowa 503; 


S. C. 378, 47 SE 680. 

[a] A chattel mortgage void for 
usury is within the prohibition, since 
it exists as a matter of fact, and 
the reason requiring knowledge is 
the same as in case of a valid mort- 
gage. Lipedes v. Liverpool, etc., Ins. 
Co., 229 N. Y. 201, 128 NB 160. 

{b] A chattel mortgage fraudu- 
lent as to creditors, and afterward 
set aside on that ground, neverthe- 
less avoids the policy under a con- 


dition as to encumbrance. Secrest 
vir Hartford) 5.) Ins. Gos .68- S21 C. 
378, 47 SE 680. : 

79. Thorne v. Adtna Ins. Co. of 


Hartford, 102 Wis. 593, 78 NW 920. 


80. Ind.—Bowlws v. Phenix Ins. 
Co}: Ass ein dG S2ue NEig redo 2.0 
LRA 400. 


Kan.—Kansas Farmers’ F. Ins. Co. 
v. Saindon, 52 Kan: 486, 35 P 15, 39 
AmSR 356, 58: Kan. 623, 36 P 983. 

Miss.—Georgia Home Ins. Co, vy. 
Stein, 72 Miss. 9438, 18 S 414. 

N. Y.—Mowry v. Agricultural Ins. 
Co., 64 Hun 137, 18 NYS 834 [aff 138 
N. Y. 642 mem, 34 NE 512 mem]. 

Or.—Koshland v. Home Mut. Ins, 
Cot), 3f Or. F820 Awe 8.64.95 Oi 56 tr 

$1. Kansas Farmers’ F.. Ins. Co. v. 
Saindon,..52 Kan. 486, 865 P 15, 39 
AmSR 356; 58 Kan. 628, 36 P 983. 

82. Bowlus v. Phenix Ins. Co., 133 
Ind. 106, 32 NE 319, 20 LRA 400. 

83. State Cent. Sav. Bank v. St. 


Paul F. & M. Ins. Co. 184 Iowa 


can Ins. Co., 67 Mo. A. 526; Koshland 
v. Home Mut..Ins. Co., 31 Or, 321, 
49 P 864, 50 P 567; Kister vy. Te- 
banon Mut. Ins. Co., 128 Pa. 553, 18 
A 447, 15 AmSR 696, 5 LRA 646. 


85. Russell v. Cedar Rapids Ins. 
Co., 71:lowa 69, 32 NW 95; Gould 
v. Dwelling-House Ins. Co., 134 Pa. 


570, 19 A 798, 19 AmSR 717. 

[a] Where insured sells part of 
the lands on which the property in- 
sured is situated, pays off the mort- 
gage, and, to obtain the price of an- 
other tract-of land smaller than that 
sold, plases another mortgage on the 
land retained, if the mortgage so 
procured is not greater in proportion 
to the quantity of land than was the 
mortgage upon the whole property, 
there is no breach of a condition 
against future encumbrances. Rus- 
sell v. Cedar Rapids Ins. Co., 71 lowa 
69, 32 NW. 95. 

86. McKibban v. Des Moines Ins. 
Co., 114 Iowa 41, 86 NW 38; Georgia 
Home Ins. Co. v. Stein, 72 Miss. 943, 
18 S 414, 

87. Hankins v. Rockford Ins. Co., 
70 Wis. 1, 835 NW 84. 

88, Ind.—Bowlus v. Phenix Ins. 
Wa 133 Ind. 106, 32 NE 319, 20 LRA 


Iowa.—Russell v. Cedar Rapids 
Ins. Co., 78 Iowa 216, 42 NW 654, 
4 LRA 536. 


Nebr.—Johansen v. Home F. Ins. 


Co., 54 Nebr. 548, 74 NW 866. 
N. Y.—Sentell v. Oswego County 
Farmers’ Ins. Co., 16 Hun 516. 


Or.—Koshland v. Philadelphia Fire 
Assoc., 31 Or. 362, 49 P &65. 

&9. See supra §§ 240, 249, 250, 256,. 
270, 277, 279; infra § 333. 

90. Iowa. — McKibban v. Des 
Moines Ins. Co., 114, Towa .41, 86 
NW 38; Born v. Home Ins. Co., 110 
Iowa 379, 81 NW 676, 80 AmSR 300. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rule obtains. 

[§ 312] 7. Precautions against Loss°2—a, In 
General. In the absence of a stipulation insured is 
under no obligation to take precautions against a 
possible loss°* even to the extent of following 
the custom of the particular business.°¢ But a rep- 
resentation in the application as to the methods 
employed in caring for the ,building or for sub- 
stances likely to cause fire, when made a part of 
the policy by reference, requires that such methods 
be not discontinued so as to increase the risk.®® 

[§ 313] .b. Employment of Watchmen—(i) Na- 
ture and Effect of Statements. A statement in the 
present tense appearing in the body of the policy %° 
or in the application made a part of the policy %7 
as to the employment of a watchman has been treat- 
ed by some authorities as a promissory warranty, 
a breach of which forfeits the policy, although 
such breach did not cause the loss.°8 Other author- 
ities, however, have either held that such state- 
ment should be construed as one in presenti only,?? 
or, if it be regarded as continuing, that it con- 
stitutes at most a promissory representation,! which 
is satisfied by a substantial performance.2 Even 
if the statement is in promissory form it will be 
regarded as a representation only unless clearly 
made a warranty * and failure to comply therewith 
will not avoid the policy uniess such failure caused 
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the loss,* notwithstanding the breach does not exist 
at the time of the loss.» The modern policy usually 
contains a clause requiring insured to keep a wateh- 
man on the premises, and a failure to comply with 
such clause will forfeit the insurance. Under the 
statutes in some jurisdictions a breach of warranty 
which does not contribute to the loss will not avoid 
the policy.? But statutory provisions that insurer 
shall not be exonerated by the negligence of in- 
sured do not relieve the latter from a compliance 
with his warranty in this respect. The custom of 
owners of similar property as to the employment 
of a watchman is not admissible to vary the ex- 
press undertaking of the policy.2 But such custom 
may be shown to aid in construing the stipulation.?° 

[§ 314] (2) Compliance with Condition—(a) 
In General. Where the statement as to the em- 
ployment of a watchman is regarded merely as a 
promissory representation, a substantial compliance 
therewith is uniformly held to be sufficient.11_ Where 
such statement is a promissory warranty, it has 
been held in some jurisdictions that a strict and 
literal compliance is necessary,!? while in others a 
substantial performance has been held sufficient.1% 
In any event the stipulation should receive a reason- 
able construction and not be extended by implica- 
tion.* And if insured has in good faith employed 
a watchman tc perform the duties required by the 


, Ins. 


Nebr.—Home F. Ins. Co. v. Johan- 
sen, 59 .Nebr. 349, 80 NW _ 1047; 
Johansen v. Home F. Ins. Co., 54 
Nebr. 548, 74 NW 866; Omaha F. 
Ins. Co. v. Dierks, 43 Nebr. 473, 61 
NW 740; State Ins. Co. v. Schreck, 
27 Nebr. 527, 43 NW 340, 20 AmSR 
696, 6 LRA 524. 

N. Y.—Tompkins v.. Hartford F. 
Ins. Co., 22 App. Div. 380, 49 NYS 
184. Contra Gray v. Guardian Assur. 
Co., 82 Hun 380, 31 NYS 237. 

N. C.—Cottingham v. Maryland 
Motor Car Ins. Co., 168 N. C. 259, 
84 SE 274, LRA1915D 344, AnnCas 
1917B 1237. 

Wash.—Gould v. St. Paul F. & M. 
Ims, Co, 105 Wash. 250, 177 P T8T. 

91. McKernan v. North River Ins, 
Co., 206 Fed. 984; German-American 
Ins. Co. v. Humphrey, 62 Ark. 348, 
35 Sw 428, 54 AmSR 297; Insurance 
Co. of North America v.-+ Wicker, 
(Tex. Civ. A.) 54 SW 300 [aff 93 
Tex. 390, 55 SW 740]. ; 

92. Duty of insured after partial 
loss see infra § 467. : 

93. Williamson v. New Orleans 
Assoc., 84 Ala. 106, 4 S 36; 
Grubbs v. Virginia F. & M. Ins. Co., 
110 N. GC. 108, 14 SE 516; Virginia 
EF. & M. Ins. Co. v. Buck, 88 Va. 
517, 18 SE 973; Prieger v. Exchange 
Mut. Ins. Co. 6 Wis. 89. 

[a] The failure of insured to re- 
pair a defect in the property, aris- 
inz after the contract was made, 
unless he is guilty of gross neglect, 
does not work a forfeiture of plain- 
tiff’s right to recover on the policy. 
Whitehurst v. Fayetteville Mut. Ins. 
Com Ol IN. Gi 33525 

94, Williamson v. New _ Orleans 
Ins. Assoc., 84 Ala. 106, 4 S_ 36. 


95. U. §.—Albion Lead Works v. 
Williamsburg City F. Ins. Co., 2 
Fed. 479. 


onn.—Sheldon v. Hartford F. Ins. 
eee 22 Conn. 235, 58 AmD 420; Glen- 
dale Woolen Co. v. Protection Ins. 
Co., 21 Conn. 19, 54 AmD 309. 

Mass.—Parker v. Bridgeport Ins. 
Co., 10 Gray 302; Worcester V. 
Worcester Mut. F. Ins. Co., 9 Gray 
27; Underhill v. Agawam Mut. F. 
Ins. Co., 6 Cush. 440; Houghton v. 
Manufacturers’ Mut. F. Ins. Co., 8 
Metc. 114, 41 AmD 489. : 

N. Y.~Ripley v. 4stna Ins. Co., 
30 N. Y. 136, 86 AmD 362 [rev 29 
Barb. 552]. 


Wis.—Blumer v. Phoenix Ins. Co., 
45 Wis. 622. 

96. Crocker v. People’s Mut. F. 
Inss €o.; 8) Cush, (Mass) =79: 

97. Glendale Woolen Co. v. Pro- 
tection “ins Co, 2 leConne) 1950/54 
AmD 309; Ballston Spa First Nat. 
Bank v. Insurance Co. of North 
America, 50 N. Y. 45; Ripley v. Aitna 
Ins. Co., 30 N. Y. 136, 86 AmD 362 
[rev 29 Barb..552, 17 HowPr 444]; 
Hovey v. American Mut. Ins. Co., 
9 N. Y. Super. 554; Wilson v. Hamp- 
den HW) Ins: Cos; 4 Ri 1. 1595) Blum- 
ere vee Phenix Sinses Con 8455 Wis: 
622. 

98. Ripley v. Attna Ins. Co., 30 
N. Y. 186, 86 AmD 362 [rev 29 Barb. 
552]. 

99. Grubbs v. Virginia F. & M. 
Ins Cogn 10 VNC 108) 140SH r5165 
Frisbie v. Fayette Mut. Ins. Co., 27 
Pa, 3253 Virginia) BF. & M.:\Ins. ‘Co. 
Vv. Buek,” 88) Van SL77) 13) 0 SEY 973; 
Worswick v. Canada F. & M. Ins. 
Co., 3 Ont. A. 487. Contra Whitlaw 
Van Phenix ins, Co3°28 8. CleC.rP. 
53. 
[a] Dlustration.—A statement that 
“clerk sleeps in the store’ is merely 
descriptive of occupancy and not a 
promissory warranty... Frisbie v. 
Fayette Mut. Ins. Co., 27 Pa. 325. 

1. Sheldon v. Hartford F. Ins. 
Co., 22 Conn. 235, 58 AmD 420; Glen- 
dale Woolen Co. v. Protection Ins. 
Co., 21 Conn. 19, 54 AmD 309; Hough- 
ton v. Manufacturers’ Mut. F. Ins. 
Co., 8 Mete. (Mass.) 114, 41 AmD 
489. 

2. See infra § 314. 

3. Hart v. Niagara F. Ins. Co., 9 
Wash. 620, 38 P 213, 27 LRA 86. 

[a] A mere slip attached to a 
policy, requiring that a watchman 
should be employed, without a pen- 
alty affixed for breach, has been con- 
sidered not to be a warranty. Hart 
v. Niagara F. Ins. Co.,'9 Wash. 620, 
88 P 213, 27 LRA 86. 

4. Hart.v. Niagara F. Ins. Co., 
9 Wash. 620, 38 P 213, 27 LRA 86. 

5. Kentucky Vermillion Min., etc., 
Co. v. Norwich Union F. Ins. Soc., 
146 Fed. 695, 77 CCA 121. 

6. Kentucky Vermillion Min., etc., 
Co. v. Norwich Union F. Ins. Soc., 
146 Fed. 695, 77 CCA 121; McKenzie 
v. Seottish Union, etc., Ins. Co., 112 
Cal. 548, 44 P 922; Cowan v. Phenix 
Ins. Co., 78 Cal. 181, 20 P 408; Frick 


v. Millers’ Nat. Ins. Co., (Mo.) 184 
SW 1161; Shoshone Concentrating 
Co. v. Hamburg-Bremen F. Ins. Co., 
64 Wash. 638, 117 P 500. 

7. E. H. Stanton Co. v. Rochester 
German Underwriters’ Agency, 206 
Fed. 978 (Washington code); Mc- 
Gannon v. Michigan Millers’ Mut. F. 
Ins. Co., 127 Mich. 636, 87 NW 61, 
89 AmSR 501, 54 LRA 739. 

[a] Statutory rule applied.—The 
failure of a watchman to report to 
the central station every hour, as re- 
quired by the policy, does not avoid 
the policy, where he promptly turned 
in the alarm. E. H. Stanton Co. v. 
Rochester German Underwriters’ 
Agency, 206 Fed. 978. 

8 McKenzie v. Scottish Union, 
ee Ins=)Co., 1112) Calie’548)- 44 “sp 

9. Glendale Woolen Co. vy. Protec- 
tion Ins. Co., 21 Conn. 19, 54 AmD 
309; Ripley v. Agtna Ins. Co., 30 
Bees 136, 86 AmD 362 [rev 29 Barb. 


10. Crocker v. People’s Mut. F. 
Ins. Co., 8 Cush. (Mass.) 79. 
11. Sheldon, v. Hartford F. Ins. 


Co., 22 Conn. 235, 58 AmD 420; Glen- 
dale Woolen Co. v. Protection Ins. 
Co., 21 Conn. 19, 54 AmD 309; King 
Brick Mfg. Co. v. Phoenix Ins. Co., 
164 Mass. 291, 41 NE 277; Houghton 
v. Manufacturers’ Mut. F. Ins. Co., 
8 Metc. (Mass.) 114, 41 AmD 489; 
McGannon v. Michigan Millers’ Mut. 
Ky) Ins Co., 127 Mich.) 636.987 iINiW 
61, 89 AmSR 501, 54 LRA 739. 

12. Ballston Spa First Nat. Bank 
v. Insurance Co. of North America, 
50 N. Y. 45; New York Belting, etc., 
Co. v. Washington F. Ins. Co., 23 
N. Yo Super. 428; Power v. City FF. 
Ins. Co., 8 Phila. (Pa.) 566. 

13. London, etc., Ins. Co. v. Ger- 
teisen, 106 Ky. 815, 51°SWw. 617) 21 
KyL 471; Parker v. Bridgeport Ins. 
Co., 10 Gray (Mass.) 302; Crocker 
v. People’s Mut. F. Ins. Co., 8 Cush. 
(Mass.) 79; Hanover F. Ins. Co. v. 
Gustin, 40 Nebr. 828, 59 NW 375. 

14. Mich—McGannon vy. Michigan 
Millers’ Mut. F. Ins. Co., 127 Mich. 
aoe: 87 NW 61, 89 AmSR 501, 54 LRA 
739. 

Mo.—McGannon vy. Millers’ Nat. 
Ins: Co. Ul Moy 1435) 71s Swa 160) 
94 AmSR 778. 

Nebr.—Hanover F. Ins. Co. v. Gus- 
tin, 40 Nebr. 828, 59 NW 375. 
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terms of the stipulation, exercising reasonable care 
in the selection and retention of the person so em- 
ployed, the stipulation is complied with. It is 
immaterial that the person employed is not called a 
watchman if he exercises care and supervision of 
the premises.1® But one who sleeps at night in a 
house a short distance from the premises, visiting 
the buildings several times during the night, is not 
a watchman in the sense required by the policy ;!" 
nor is a person who merely sleeps on the premises 
a watechman.18 And the presence of individuals on 
the premises is not a compliance with the warranty 
if they are not keeping, or are not there to keep, 
wateh.1® The warranty is not satisfied by an ocea- 
sional tour of inspection,?® but requires that the 
watchman should be on duty at all times so that a 
fire would not progress without discovery.?4 So a 
warranty that watchmen shall be employed to keep 
a continuous watch ‘‘in and immediately around’’ 
the premises is not complied with by employing 
persons to keep an occasional watch from a dis- 
tance.22. It is sufficient, however, if the watchman 
is in any part of the premises connected with the 
insured building, and he may in fact be stationed in 
another building.?? The fact that the watchman has 
fallen asleep at the time of the fire will not of itself 
prevent a recovery.24 Where a policy covers a fac- 
tory which to the knowledge of insurer is cus- 
tomarily operated during a part of the year only, 
a statement that a watchman is always on duty is 
not a warranty that he will be on duty when the 
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factory is not in operation.25 So a warranty that 
a watchman will be kept on duty day and night 
when the property is idle or inoperative does not 


N. Y.—Hovey v. American Mut. | Co., 
Ins. Co., 9 N. Y. Super. 554. 22. 


1 yCine 


Super. 
Shoshone Concentrating Co. v. 
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require a watchman to be on duty during a cus- 
tomary suspension of work on Sunday.?®° Nor does 
such stipulation require a watchman at night where 
it. is not usual or customary to operate such a 
plant at night and it is in fact operated only in 
the daytime.27 And where a policy covering prop- 
erty consisting of several buildings constituting an 
entire plant stated specific amounts on each build- 
ing and provided that when the ‘‘property herein 
deseribed’’ shall be idle or inoperative a watchman 
shall be kept the stipulation referred to the entire 
plant and not any one portion thereof.?® 

[§ 315] (b) Temporary Absence. The absence 
of the watchman from the premises temporarily ?® 
for a purpose connected with his duties °° is not a 
breach of the condition where it does not appear 
that the loss resulted therefrom.*1 But it has been 
held that, where, the policy provided that there 
should be a watchman on the premises ‘‘at all 
times’? and the loss could presumably have been 
avoided had the watchman not been absent at the 
time of the fire, the warranty is violated.?? 

[§ 316] c. Appliances for Extinguishing Fire. 
In the absence of a stipulation in the policy the > 
fact that there was not a constant and ever ready 
water supply and appliances for the extinguishment 
of fires will not relieve insurer from liability ;?* and 
a stipulation to maintain such equipment during the 
life of the policy cannot be implied from the fact 
that it is described as a part of the property in- 
sured.*4 But if it is provided that the premises 
shall be so equipped, a failure to comply with the 
provision will avoid the policy.*® Such provisions, 
if inserted in the policy or properly referred to 


410. 94 AmSR 778. 
Nebr.—Hanover F, Ins. Co. v. Gus- 


Tex.—Burlington F. Ins. Co. v.|Hamburg-Bremen F.. Ins. Co., 64] tin, 40 Nebr. 828, 59 NW 375. 
Coffman, 13 Tex. Civ. A. 439, 35 SW | Wash. 638, 117 P 500. N. Y.—Hovey v. American Mut. 
406. 23. Sierra Milling, ete, Co. v.|Ins. Co., 9 N. Y. Super. 554, 

Wis.—Blumer v. Phenix Ins. Co.,|Hartford F. Ins. Co., 76 Cal. 285, [a] Mllustrations. — (1) An ab- 
45 Wis. 622. 18 P 267; Andes Ins. Co. v. Shipman, | sence of two hours by a watchman 

15. Cal.Rankin v. Amazon Ins.|77 Il. 189. who left his post contrary to direc- 


Co:, (89 Cal. 203, 26 P 872, 
460. 

Ida.i— Theriault v. Springfield F. 
So Me iss (Co. 2) vidas (486)) 1149 
722; Theriault v. California Ins. Co., 
on Ida. 476149 PP’ 719, AnnCas1917D 
818. 

Ky.—St. Paul F. & M. Ins. Co. v. 


23 AmSR 
Kendle, 


25. 


24.) St.Paul. FE. & M. Ins: Co. v. 
163 Ky. 146, 
Burlington F. Ins. Co. v. Coffman, 13 
Tex. Civ. A. 439, 85 SW 406; Phoenix 
Assur. Co. v. Coffman, 
A. 631, 32 SW _ 810. 
May v. Buckeye Mut. Ins. Co., 
25 Wis. 291, 3 AmR 76. 


tions before his relief man came was 
held not to forfeit the policy, al- 
though the fire occurred in the inter- 
val. McGannon vy. Millers’ Nat. Ins. 
Co., 171 Mo, 143, 71 SW 160, 94 AmSR 
778. (2) His absence from the im- 
mediate premises is immaterial when 
he is on adjacent premises continu- 


173 SW 378; 


10, Tex. Civ. 


Kendle, 163 Ky. 146, 173 SW 373; 26. Liverpool, ete, Ins. Co. v.|ing his watch. Sierra Milling, etc. 
London, ete., Ins. Co. v. Gerteisen, | Tillamook Lumbering Co., 178 Fed.|Co. v. Hartford F. Ins. Co., 16 Cal. 
106 Ky. 815, 51 SW 617, 21 KyL|161, 101 CCA 481, 21. AnnCas 844)235, 18 I 267; Spies v. Greenwich 
471. {aff 175 Fed. 508]. > lImss' Cojo? . Mich? «31050156 =sNw 
Mass.—King Brick- Mfg. Co. v. 27. Mackintosh v. American F. | 560. 
Phoenix Ins. Co., 164 Mass. 291, 41]|Ins. Co., 150 Cal. 453, 89 P 107; Mack- 30. Au Sable Lumber Co. v. De- 
NIX 277; Crocker v. People’s Mut. F.]intosh v. Agricultural F, Ins. Co.,|troit Manufacturers’ F. Ins. Co., 89 
Ins. Co., 8 Cush. 79. 150 Cal. 440, 89 P 102, 119 AmSR/| Mich. 407, 50 NW 870. rk 
Mich.—McGannon .v. Michigan Mil- | 234. 31. London, ete., Ins. Co. vy. Ger- 
lers’ Mut. F. Ins. Co., 127 Mich. 636, 28. Central Montana Mines Co. v. 


teisen, 106 Ky. 815, 51 SW 617, 21 


87 NW 61, 89 AmSR 501, 54 LRA |Fireman’s Fund Ins. Co. 92 Minn.|KyL 471; McGannon vy. Michigan 

739. 223, 99 NW 1120, 100 NW 3. Millers’ Mut. F. Ins. Co., 127 Mich. 
Mo.—McGannon v. Millers’ Nat. 29. Cal.—Sierra Milling, ete, Co.|636, 87 NW 61, 89 AmSR 501, 54 

Ins. Co., 171 Mo. 148, 71 SW 160,|v. Hartford F. Ins. Co., 76 Cal. 235, | LRA 739. ; 

94 AmSR 778. 18 P 267 [dist Trojan Min. Co. v. 32. Wheaton Packing Co. v. Adtna 
Tex.—Burlington: F. Ins. Co, v. | Fireman’s Ins. Co., 67 Cal. 27, 7 P 4 | Ins. Co., 185 Fed.,108, 107 CCA 113, 


Coffman, 13 Tex. Civ. A. 439, 35 SW 


(where issue on which case was tried 


34 LRANS 563. 


406; Phoenix Assur. Co. v. Coffman, | was whether or not the watchman 33. Firenien’s Ins. Co. v. Apple- 
10 Tex. Civ. A. 631, 32 SW_ 810. was ‘in fact in and upon  the}ton Paper, ete, Co. 161,-Tll. 9, 43 
16. Ausable Lumber Co. v. De- | premises) ]. NE 713 [aff 59 Ill. A. 511];, McEvoy 
troit Manufacturers’ F. Ins. Co., 89 Kan.—Kansas Mill Owners’, etc., |v. Security F. Ins. Co., 110 Md. 275 
Mich. 407, 50 NW 870. Mut. F. Ins. Co? v. Metcalf, 59 Kan. |286, 738 A 157, 132 AmSR 428 22 
17. McKenzie v. Scottish Union, | 383, 53 P 68. LRANS 964. ; 
ete., Ins. Co., 112 Cal. 548, 44 P 922; Ky..—London, ‘sete:,. “Ins. ‘Co; v. “Where insurance companies ex- 


Rankin v. Amazon Ins. Co., (Cal.) 25 


P 260; Wenzel v. Commercial Ins. | 21 Kyl 471. 


Gerteisen, 106 Ky. 


815, 51 SW 617, | pect to rely upon a constant and ever 


ready water supply for the extin- 


Coin 6 Cal. 43ST Bis. Mass.—King Brick Mfg. Co. v.|guishment of fires they must clearly 
18. Brooks v. Standard F. Ins. | Phoenix Ins. Co., 164 Mass. 291, 41 | provide for it in their policies.” Mc- 

Co., 11 Mo. A. 349. NE 277. Evoy v. Security F. Ins. Co., su- 
19. Ballston Spa First Nat. Bank Mich.—McGannon v. Michigan Mil- | pra, 3 

v. Insurance Co. of North America, |lers’ Mut. F. Ins. Co., -127 Mich. 34. Firemen’s Ins. Co. v. Apple- 

60 N. Y. 45 [aff 5 Lans. 203]. 636,,87 NW 61, 89 AmSR 501, 54/ton Paper, ete., Co., 161 Ill. 9, 48 NE 
20. Miller v. Germania F. Ins. Co.,|LRA 739. T13) faff 59 Wi; A.y56114. 

34 LegInt (Pa.) 339. Mo.—McGannon v. Millers’ Nat. 35. Ark.—Southern Ins. Co. v. 
21. Gibson v. Farmers’, ete., Ins./Ins. Co., 171 Mo. 143, 71 SW 160, ! White, 58 Ark. 277, 24 SW 425; Me- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 316-317] 


therein, are generally regarded as promissory war- 
ranties.°° But a statement as to fire appliances not 
clearly made a warranty is a representation only,?7 
and 1s governed by the principles relating to repre- 
sentations generally.** A statement in a survey 
made after the policy was issued is not a warranty,2° 
and it has been held that a statement in the appli- 
cation that certain appliances are on the premises 
does not import a continuing warranty.*? A sub- 
stantial compliance with the condition is sufficient,* 
although there is authority to the contrary.’? Fail- 
ure to keep such apparatus at a specified point is 
immaterial, if it would not have been accessible 
even if maintained, because of the proximity of the 
fire,*® or if it could not have been of use because 
the fire when discovered was beyond control.44 An 
agreement to install such apparatus gives insured a 
reasonable time in which to do so.4® It hag been 
held, however, that, where the statement is that 
the apparatus is being constructed, a mere delay, 
although unreasonable, will not forfeit the policy 
unless a demand for compliance is first made.4® In- 
sured is not responsible for a disability of the pro- 


chanics’ Ins. Co. v. Thompson, 57 
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Ins. Corp., 173 N. Y. 638, 66 NE 1106; 
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tecting system caused by the fire itself,4? or by the. 
weather.*® A mere temporary breach of such con- 
dition not existing at the time of the fire and not 
contributing to the loss will not defeat recovery 
upon the policy,*® in the absence of a specifie pro- 
vision for forfeiture.°° So a temporary breach oc- 
casioned by necessary repairs to the system will not 
cause a forfeiture.>! 

[§ 317] 8. Keeping Inventory, Books, and 
Safe—a. In General. In order to expedite the 
proof of loss and to verify the honesty of the claim 
of loss a policy upon a stock in trade customarily 
contains a provision requiring insured to take an 
inventory at frequent intervals, to keep regular 
books, and to preserve all papers in an iron or fire- 
proof safe. This provision, known as the ‘‘iron- 
safe clause’? and usually contained in a rider at- 
tached to the policy, has been almost uniformly 
held valid and enforceable,5? the promise of insurer 
to indemnify insured being regarded as a sufficient 
consideration to support the clause.°? In some ju- 
risdictions, however, such condition has been held 
to be without consideration and unenforceable.54 


Mo. — Hollenbeck vy. Mercantile 


Ark: 279,°21 Sw 468. 

Cal.—Cowan vy. Phenix Ins. Co., 78 
Cal. 181, 20 P 408; Sierra Milling, 
ete: Co, Vv» Hartford Ins; (Co.,, 76 
Cal O2S0 a1 Sok, 204. 

Ill—Aurora F. Ins. Co. v. Eddy, 
49 Ill. 106. 

N. Y.—New York Belting, ete., Co. 
v. Washington F. Ins. Co., 28 N. Y. 
Super. 428. 

Wis.—Copp v. German-American 
Ins. Co., 51 Wis. 687, 8 NW 127, 616. 

Ont.—Garrett v. Provincial Ins. 
Conn 0s UiaCs O28 200. 

86. See cases supra note 35. 

37. Fuller v. New York F. Ins. 


Co., 184 Mass. 12, 67 NE 879; Jones 
Mfg. Co. v. Manufacturers’ Mut. F. 
Ins. Co.,° 8 Cush. (Mass.) 82, 54 
AmD 742. i 

38. See supra § 236. 

89. LeRoy v. Park Ins. Co., 39 
N. Y. 56 


40. Gilliat v. Pawtucket Mut. F. 
Ins. Co., 8 R. I. 282, 91 AmD 229, 

41. Cady v. Imperial Ins. Co., 4 
¥F. Cas. No. 2,283, 4 Cliff. 203; Daniels 
v. Hudson River F. Ins. Co., 12 Cush. 
(Mass.) 416. 59 AmD 192; Houghton 
vy. Manufacturers’ Mut. F. Ins. Cot 
8 Metc. (Mass.) 114, 41 AmD 489; 
Gilliat v. Pawtucket Mut. F. Ins. Co., 
8 R. I. 282, 91 AmD 229; Copp v. 


German-American Ins. Go. 51 Wis. 
637, 8 NW 127, 616. 

42. New York Belting, etc., Co. 
vy. Washington F. Ins. Co., 23 N. Y. 


Super. 428. : 
43. Delaware Ins. Co. v. Harris, 


26 Tex. Civ. A. 537, 64 SW 867. 

44, Syndicate Ins. Co. v. Catch- 
ings, 104 Ala. 176, 16 S 46. 

45. Viele v. Germania Ins. Co., 
26 Iowa 9, 96 AmD 83; Gloucester 
Mfg. Co. v. Howard F. Ins. Cor 
Gray (Mass.) 497, 66 AmD 376. 

46. Howell v. Hartford F. 
Co., 12 F. Cas. No. 6,780: : 


Ins. 


47. Sayles v. Northwestern Ins. 
Co., 21 F. Cas. No. 12,422, 2 Curt. 
610. 


4g. Cady v. Imperial Ins. Co., 4 
F. Cas. No. 2,288, 4 Cliff. 203. 

49, Port Blakely Mill Co. v. 
Springfield F. & M. Ins. Co., 59 Wash. 
501, 110 P 36, 140 AmSR 863, 56 
Wash. 681, 106 P 194, 28 LRANS 
593. 

50. Phoenix Assur. Co. v. Munger 
Improved Cotton Mach. Mfg. Co., 
(Tex. Civ. A.) 49 SW 271. 

51. Port Blakely Mill Co. v. 
Royal Ins. Co., 186 Fed. 716, 108 CCA 
586; Brighton Mfg. Co. v. Philadel- 
phia Fire Assoc., 33 Fed. 234; Brigh- 
ton Mfg. Co. v. Reading F. Ins. Co., 
33 Fed. 232; Cummer Lumber Conve 
‘Agsociated Manufacturers’ Mut. F. 


Townsend v. Northwestern Ins. Co., 
LSvUING Pac 168. 

[a] Rule applied.i—Where a pol- 
icy authorized repairs without limit 
of time, and also provided that in- 
sured warranted that due diligence 
should be used that the automatic 
sprinkler system should at all times 
be maintained in good order, insured 
was only bound during the making 
of repairs to its mill and sprinkler 
system to use due diligence to main- 
tain the system in good working 
order. Port Blakely Mill Co. v. Royal 


Ins; .Co., V86idebedt +716, “1081 1C@A: 
586, 

52.° U. S.—Royal Ins. Co., Ltd. v. 
Kline, 198 Fed. 468, 117 CCA 228. 


Ala.—Day v. Home Ins. Co., 177 
Ala. 600, 58 S 549, 40 LRANS 652; 
Chamberlain v. Shawnee F. Ins. Co., 
177 Ala. 516, 58 S 267; Georgia Home 
Ins. Co. v..:Allen, 128 Ala. 451, 30 
S 537. 

Ark.—Capital F. Ins. Co. v. Kauf- 
man, 91 Ark. 310, 121 SW 289; Ger- 
mania Ins. Co. v. Bromwell, 62 Ark. 
43, 34 SW 88; Southern Ins. Co. v. 


Parker, 61 Ark. 207, 32 SW _ 507. 
Del.—Continental Ins. Co. Vv. 
Rosenberg, 23 Del. 174, 74 A 1073. 


Fla.—Hartford F. Ins. Co. v. Hol- 
lis, 58 Fla. 268, 50 S 985. 

Ga.—Royal Exch. Assur. v. Gil- 
more, 18 Ga. A. 515, 89 SH 1047; 
Johnson vy. Sun F. Ins. Co., 3 Ga. A. 
430, 60 SE 118. 

Til.—Niagara in USI CO: Va OLe= 
hand, 169 Ill. 626, 48 NE 830 [rev 
on another ground 58 Ill. A. 161]; 
Jones v. ‘Adtna Ins. Co. 201 IIl.\A. 
142; Merchants’ Nat. Ins. Co. v. Dun- 
bar, 88 Ill. A. 574. 

Iowa.—Sowers v. Mutual F. Ins. 
Co., 118 Iowa 551, 85 NW 763. 

Kan.—Crandon v. Home Ins. Co., 
99 Kan. 785, 163 P 458, 460 [cit 
Cyc]; Hammond v. Niagara F. Ins. 
Co., 92 Kan. 851, 142 P 936, LRA 
1915F 759; German American Ins. 
Co. v. Darrin; 80 Kan. 578, 103 P 
87; Shawnee F. Ins. Co. v. Knerr, 
72) Iant, 385, e839 2.6L. 

Md.—Miller v. Home Ins. Co., 127 
Md. 140, 147, 96 A 267, AnnCas1918H 
384 [cit Cyc]; Reynolds v. German 
American Ins. Co., 107 Md. 110, 115, 
68 A 262, 15 LRANS 345 [quot 
Eye: 

Mass.—Eaton vy. Globe, etc., F. Ins. 
Co., 227 Mass. 354, 116 NE 536. 

Mich.—King v. Concordia Ins. Co., 
140 Mich. 258, 1083 NW 616, 6 AnnCas 
87. 

Miss.—Scottish Union, ete., Ins. Co. 
vy. Warran Gee Lumber Co., 118 Miss. 
TAOS Oma Its ene Hise Listen CO. 6 Vin 
Dorsey, 102 Miss. 81, 58 S 778. 


Town Mut. F. Ins. Co., 133 Mo. A. 
57, 113 SW_217; Johnson y. Mercan- 
tile Town Mut. F. Ins. Co., 120 Mo. 
A. 80, 96 SW 697; Keet-Rountree 
Dry Goods Co. v. Mercantile Town 
Mut. Ins. Co., 100 Mo. A. 504, 74 SW 
469; Gibson v. Missouri Town Mut. 
Ins. Co., 82 Mo. A. 515. 

1h ne ee ste Phe 
ts ° 5 A ? Am 
924, 8 LRANS 839. ve 

Okl.—Springfield F. & M. Ins. Co. 
v. Halsey, 34 Okl. 383, 126 P 237; 
Shawnee F. Ins. Co. vy. Thompson, 30 
Okl. 466, 119 P 985; Gish v. Insur- 
ance Co. of North America, 16 Okl. 
59, 87 P 869, 13 LRANS 826. 

S. C.—McMillan vy. Insurance Co, 
of North America, 78 8. C. 433, 58 
SH 1020, 1135. 

Tex.—Hartford F. Ins. Co. vy. 
Adams, (Civ. A.) 158 SW 231; Ger- 
man Ins. Co. v. Bevill, (Civ. A.) 126 
SW 31. 

Va.—Scottish Union, ete. Ins. Co. 
v. Virginia (Shirt’ (Co., 1113) “Va.''353% 
74 SH 228; Houff v. German-Ameri- 
can Ins. Co., 110 Va. 585, 66 S® 831; 
Phoenix Ins. Co. v. Sherman, 110 Va. 
435, 66 SE 81. 

W. Va.—Maupin vy. Scottish Union, 
oo Ins. Co., 53 W. Va. 557, 45 SH 

And see cases infra this section; 
and §§ 318-320. 

[a] “fhe effect of such a cove- 
nant, if duly observed, is to safe- 
guard the interests of both parties 
to the contract. It provides a pro- 
tection to the insurer against possi- 
ble misrepresentation as to the quan- 
tity and value of merchandise for 
which indemnity is claimed,. and it 
affords the assured a reliable and 
convenient method of ascertaining 
and proving the real extent of his 


loss.” Miller v. Home Ins. Co., 127 
Md. 140, 145, 96 A 267, AnnCas 
1918 384. 

[b] “fhe object of this clause is 


to facilitate the ascertainment of 


the extent of the loss.” Baton v. 
Globe, etc. EF. Ins. Co. 227 Mass. 
354, 862, 116 NE 536. 

53. King vy. Concordia F. Ins. Co., 


Be Mich. 258, 103 NW 616, 6 AnnCag 


54. Springfield F. & M. Ins. Co. v. 
Shapoff, 179 Ky. 804, 201 Sw 1116; 
Germania Ins. Co. v. Ashby, 112 Ky. 
3038, 65 SW 611, 238 Kyl 1564, 99 
AmSR 295; Niagara EF. Ins. Co. v. 
Heflin. 605 5SIW7 393; 922. \<ydu |. 1127'2% 
Citizens’ Ins. Co. “v.- Crist, 56 SW 
658, 22 Kyl 47; Mechanics’, etc., 
Ins. Co. v. Floyd, 49 SW 5438, 20 KyL 
15388; Phceenix Ins. Co. v. Angel, 38 
SW 1067, 18 KyL 1034, 


250 [26C.J.] 


The fact that insured did not acquaint himself with 
such elause,®> and had no intent to defraud,®® will 
not exeuse a breach thereof. By the great weight 


of authority the clause, when 


a part of the policy, constitutes a promissory war- 
ranty,°’ although it has been heid that a breach 
thereof does not of itself nullify the policy, but 
only entitles insurer to annul it at its election.°$ 
But if the slip or rider containing the clause is not 
properly attached to the policy or referred to there- 
Nor does a statement in 
the application that an inventory is taken every 
three months constitute a warranty.°° 
condition that a claim shall be sustained ‘‘if re- 


in, there is no warranty.°° 


55. Miller v. Home Ins. Co., 127 
Md. 140, 96 A 267, AnnCas1918H 384; 
Merchants’, etc., Fire Underwriters v. 
Brooks, (Tex. Civ. A.) 188 SW 243. 

56. Scottish Union, etc., Ins. Co. 
v. Virginia Shirt Co., 113 Va. 353, 
74 SE 228. ; 

57. U. S.—Royal Ins. Co., Ltd. v. 
Kline, 198 Fed. 468, 117 CCA 228; 
Lozano v. Palatine Ins. Co., 78 Fed. 
278, 24 CCA 85; Western Assur. Co. 
v. Redding, 68 Fed. 708, 15 CCA 619. 

Ark.—Western Assur. Co. v. Att- 
heimer, 58 Ark. 565, 25 SW 1067; 
Pelican Ins. Co. v. Wilkerson, 53 
Arki7358; 4113 sSiw 2103. 

Del.—Continental Ins. Cor Vv. 
Rosenberg, 23 Del. 174, 74 A 1078. 

Fla.—tTillis v. Liverpool, ete. Ins. 
Con 35) 8 {L711 

Ga.—Jefferson F. f 
Brackin, 147 Ga. 47, 92 SE 930; 
AMtna Ins. Co. vy. Johnson, 127 Ga. 
491, 56 SE 643, 9 LRANS_ 667, 9 
AnnCas 461; Hester v. Scottish 
Union, ete., Ins. Co., 115 Ga. 454, 41 
SH 552) Southern -F. - Ins: Co. vy. 
Knight, 111 Ga. 622, 36 SH 821, 78 
AmSR 216, 52 LRA 170; Scottish 
Union, ete, Ins. Co. v. Stubbs, 98 
Ga. 754, -27 SH-180; Farmers’ Mut. 
F. Assoc. v. Steed, 20 Ga. A. 329, 
93 SE 75; Finleysen v. Liverpool, 
etc., Ins. Co., 16 Ga. A. 51, 84 SH 
311; Powell v. Commonwealth_ Ins. 
Co., 8 Ga. A. 486, 60 SE 120; John- 
Son vas) Sunt) HNiIns. Co," 18. 1Ga.e 2A. 
430, 60 SE 118. 

Jll.—Farmers’ F. Ins. Co. v. Bates, 
60 Ill. A. 39, 65 Ill. A. 37. 

Ind.—Hanover F. Ins. Co. v. Dole, 
200 Ind. AL S333, 50> NET 72. 

Kan.—German American Ins. Co. 
v. Darrin, 80 Kan. 578, 581, 103 P 
87. [eit Cye]. 

La.—Morris v. Stuyvesant F. Ins. 
Co., 145 La. 471, 82 S 586; St. Lan- 
dry Wholesale Mercantile Co. v. New 
Hamphsire F. Ins. Co., 114 La. 146, 
38 S 87, 8 AnnCas 821; Murphy v. 
Royal Ins. Co., 52 La. Ann. 775, 27 
S 1438; Goldman v. North British 
Mercantile Ins. Co., 48 La. Ann, 223, 
19 S 132; Laufer vy. Hibernia -Ins. 
Go., 8 La. A. (Orleans) 404. 

Mass.—Eaton v. Globe, ete., F. Ins. 
Co., 227 Mass. 854, 116 NE 536. 

Mo.—Johnson v. Mercantile Town 
Mut. F. Ins. Co., 120 Mo. A. 80, 
96 SW 697; Howerton v. lowa State 
Ins. Co., 105 Mo. A. 575, 80 SW 27; 
Keet-Rountree Dry-Goods Co. v. Mer- 
cantile Town Mut. Ins. Co., 100 Mo. 
A. 504, 74 SW 469. 

Nebr.—Connecticut F. Ins. Co. v. 
Jeary, 60 Nebr. 338, 88 NW 78, 51 
LRA 698. 

Okl.—Springfield F. & M. Ins. Co. 
v. Griffin, 166 P 431; Western Nat. 
L. Ins. Co. v. Williamson-Halsell- 
Frazier Co., 37. Okl. 218, 131 P 691. 

Tex.—Camden F. Ins. Co. v. Yar- 
prough, (Commn. A.) 215 SW 842; 
Home Ins. Co. vy. Flewellen, (Ciy. A.) 
2921 SW 630; Orient Ins. Co. v. 
Dorroh-Kelly Mercantile Co., 59 Tex. 
Civ. A. 289, 126 SW 616 [aff 104 
Tex, 199, 135 SW 1165]; Adtna Ins. 
Go. v. Fitze, 34 Tex. Civ. A. 214, 78 
SW 370; Couch v. Home Protection 
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properly made | merchandise.®? 


And a mere 


HW Ins -Comve2 TexarCivae A. 44,073 
SW 1077; Roberts v. Sun Mut. Ins. 
LON, Mex. Civ. Avy 8885 148 SV 
559; City Drug Store v. Scottish 
Union, ete: sins! Co.aicCiver AX) 43 
SW 21; Allred v. Hartford F. Ins. 
Co., (Civ. A.) 37 SW 95; Northwest- 
ern Nat. Ins. Co. v. Mize, (Civ. A.) 
34 SW 670; American F. Ins. Co. v. 
Center, (Civ. A.) 88 SW 554; Home 
insy Conve Cary.) Le Lexx Civ.e As 
300, 31 SW 321; American F. Ins. 
Conivnt hinsteiNat. Bank (Civ. As) 
30 SW 384; Standard F. Ins, Co. v. 
Willock, (Civ. A.) 29 SW 218; Kelley- 
Goodfellow Shee Co. v. Liberty Ins. 
Co., 8 Tex. Civ. A. 227, 28 SW 1027. 
Va.—Hartford F. Ins. Co. v. Far- 
ris, 116 Va. 880, 884, 83 SH 377 
[quot Cyc]; Prudential F. Ins. Co. 
v. Alley, 104 Va. 356, 51 SE 812; 
Virginia F. & M. Ins. Co. v. Mor- 
gan; 90 Va. 290, 18 SH 191. 
W. Va.—Tucker vy. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SH 86; L. Rosen- 


thall Clothing, etc., Co. v. .Scottish 
Union, ete, Ins. Co..155 W. Va. 238, 
46 SE 1021; Maupin v. Scottish 
Union, étc., Ins. Co., 53 W.Va. 557, 
45 SE 1003. 

58. Queen of Arkansas Ing. Co. 
v. Forlines, 94 Ark. 227, 126 SW 
719; Hanover F. Ins. Co. v. Dole, 
20 Ind,.A. 333, 50 NH 772 [dist 
Northern Assur. Co. v. Carpenter, 


(Ind. A.) 92 NE 1042 (where the 
policy provided that assured should 
before it took effect, provided no in- 
ventory has been taken within 
twelve months, make an inventory of 
the stock to be covered and keep 
books of account from the date of 
the inventory, and it was held that 
insurer had no right to avoid the 
policy for failure of insured to 
make out an inventory, and hence 
was not required to elect to rescind 
the contract on failure of insured 
to make the inventory in order to 
insist on the defense in case of loss 
or failure so to do)]; Pace v. Ameri- 
can Cent. Ins. Co., 173 Mo. A. 485, 
158 SW 892; Carp v. Queen Ins. Co., 
116 Mo. A. 528, 92° SW 1137; Mc- 
Collum vy. Niagara F. Ins. Co., 61 
Mo. A. 352. 

59. Goddard v. East Texas F, Ins. 
Co., 67 Tex. 69, 1 SW 906, 60 AmR 1. 

[a] An “iron safe” clause printed 
only on an attached siip and not 
referred to in the policy is not a 
warranty. Georgia Home Ins. Co. 
v. McKinley, 14 Tex. Civ. A. 7, 37 
SW 606. 

60. Wynne v. Liverpool, etc., Ins. 
CoprevLeNieCe d2i 


61. Wightman v. Western M, & F. 
Ins. Co., 8 Rob. (La.) 442. 
62. Ala—Traders’ Ins. Co. v. 


Letcher, 143 Ala. 400, 39 S 271; Han- 
over F. Ins. Co. v. Crawford, 121 
Alla. 258, 25 S 912, 77 AmSR 55. 
Ark.—Queen of Arkansas Ins. Co. 
v. Dillard, 96° Ark 9376, 1381 Siw 
946. 
Ga.—American Ins. Co. v. Bagley, 
6 Ga. A. 736, 65 SE 787. 
Iowa.—Sowers v. Mutual F. Ins. 
Co., 113 Iowa 551, 85 NW 768. 
Mass.—Eaton vy. Globe, ete., F. Ins. 


[§ 317 


quired, by books of account and other vouchers,”’ 
does not bind insured to keep such books.*? 
provision applies only to insurance on stocks of 
As has been noted the general rule 
requiring’ affirmative warranties to be strictly true °* 
has not been rigidly adhered to in the case of prom- 
issory warranties.®* 
dency of the courts to relax the rule in respect to 
the latter class of warranties it is now generally 
held that a substantial compliance with the iron- 
safe clause is sufficient, whether such clause be 
regarded as a warranty, representation, or condition 
subsequent,®> although there are cases in which the 
rule of strict performance is apparently recog- 


The 


In accordance with this ten- 


Co., 227 Mass. 354, 116 NE 536. 

Miss. — Mitchell v. Mississippi 
Home: Ins) Co, 72) “Miss. 953) £81S 
86, 48 AmSR 535. 

N. D.—Ennis y. Retail Merchants’ 
Assoc) Mutie Heine.) Co, «sor NAEDs 
20, 156 NW 234. 

Okl.—Miller v. Delaware Ins. Co., 
14 OK). 81, 75° PB 1121565. LRA. 1735 
2 AnnCas 17. 

Tex.—State Mut. . Ins. Co! v. 
Kellner, (Civ. A.) 169 SW 636; Sun 
Mut. Ins. Co. v. Tufts, 20 Tex. Civ. 
A. 147, 50 SW 180; Palatine Ins. Co. 
v. McKinley, (Civ. A.) 37 SW 1132 
mem; Roberts v. Sun Mut. Ins. Co., 
13 Tex. Civ. A. 64, 85 SW 955. 

W. Va.—Fisher v. Sun Ins. Co., 
ek Va. 694, 88 SEH 729, LRA1915C 

[a] The phrase “other personal 
property” in the iron-safe clause re- 
quiring the clause to be complied 
with if the insurance covers mer- 
chandise or other personal property 
means articles in the nature of mer- 
chandise, and does not include or- 
dinary store fixtures such as show 
cases, iron safes, ete. American Ins. 
Co. v. Bagley, 6 Ga. A. 736, 65 SE 


78%. 


[b] Standing timber.—Clause of 
policy on cut telegraph poles, requir- 
ing insured to take complete item- 
ized inventory once a year, was in- 
applicable to standing timber which 
had not been converted. Eaton v. 
Globe, ete.,, F. Ins. Co., 227 Mass. 
354, 116 NE 536. 

{[c] A billiard room keeper who 
carries a stock of tobacco and con- . 
fectionery in connection with his 
business is within the provision of 
the policy. Sowers v. Mutual F. Ins. 
Co., 118 Iowa 551, 85 NW 763. 

[d] Where no cotton is insured 
by a policy on a cotten gin and no 
claim made for the loss, if any, a 
promissory warranty relating to 
keeping a “correct account of the 
cotton put into and taken out of the 
gin becomes immaterial. 
Hartford F. Ins. Co. v. Walker, (Civ. 
A.) 60 SW 820 [rev on another 
ground 94 Tex. 473, 61 SW 711]. 

Entire and severable policies sce 
infra § 347-349. 

63. See supra § 197. 

64. See supra § 236. 

65. U. S.—Home Ins. Co. v. Wil- 
lidims, “2387 =Bed: el71) [60 CCA S37 
Western Assur. Co. v. Redding, 68 
Fed, 708) 15° CCA" 619. 

Ala.—=Insurance Co. of North 
America v. Williams, 200 Ala. 681, 77 
S 166; Insurance Co.-of North Amer- 
ica v. Williams, 200 Ala. 681, 77 S 
159; Widelity-Phoenix Ins. Co. v. Wil- 
liams, 200 Ala. 678, 77 S 156; Georgia 
Home Ins. Co. v. Allen, 119 Ala, 436, 
24 § 399. 

Del.—Continental Ins. Co. v. 
enberg, 23 Del. 174, 74 A 1078. 

Tll.— Philadelphia Fire Assoc. v. 
Short, 100 Tl. A, 553; Merchants’ Nat. 
Ins. Co. v. Dunbar, 88 Jll. A.) 574. 
Contra Farmery’ F. Ins. Co. v. Bates, 
CO MITTAL 395065) DIAG 

Ind. T.—Liverpool, etc., Ins. Co. v. 
Kearney, 2 Ind. T. 67, 46 SW 414 [aff 


Ros- 


ee eae ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nized.®° Jn any event, like other promissory war- 
ranties,*’ the clause will be construed most strong- 
ly in favor of insured and against a forfeiture.*’ 
And it has been held that an agreement to do all 
the acts specified in the clause is not broken by 
failure to perform a particular one,®® although there 
In some jurisdictions 
statutes providing that recovery on a policy shall 
not be prevented by a breach of immaterial condi- 
tions or a breach which does not contribute to the 
loss have been held applicable to violations of the 
iron-safe clause." * But in other jurisdictions similar 
statutes have been held inapplicable to conditions 
of this kind which have no direct relation to fire 


is authority to the contrary.?° 


prevention.72 Under a_ statute 


94 Fed. 314, 36 CCA 265 (aff 180 U. S. 
132, 21 SCt 326, 45 L. ed. 460)]. 

Mo.—Carp v. Queen Ins. Co., 116 
Mo. A. 528, 92 SW 11387; Keet-Roun- 
tree Dry Goods Co. v. Mercantile 
Town Mut. Ins. Co., 100 Mo. A. 504, 
74 SW 469. i 

N. C.—Arnold v. Indemnity F. Ins. 
CoLelaZzeNn..C. 232; 6TSE: 574: 

Okl.—Dickey v. Springfield F. & M. 
Ins. Co., 56 Okl. 616, 156 P 204; Royal 
Ins.) Coty.) Seritchfield)152''P + 97; 
Hanover F. Ins. Co. v. EHisman, 45 
Okl. 639, 146 P 214, AnnCas1918D 
288; Scottish Union, etc., Ins. Co. v. 
Moore Mill, etc., Co., 43 Okl. 370, 143 
P 12; Philadelphia Fire Assoc. v. Cor- 
nett, 42 Okl. 708, 142 P 317; Scottish 
Union, etc., Ins. Co. v. Cornett, 42 
Okl. 645, 142 P 315; Home Ins. Co. 
v; Ballard, 32 Okl. ‘723, 124 P 316; 
Shawnee F. Ins. Co. v. Thompson, 30 
Okl. 466, 119 P 985. 

S. C.—McMillan vy. Insurance Co. of 
North America, 78 S. C. 433, 58 SH 
1020, 1135. 

Tex.—Dorroh-Kelly Mercantile Co. 
ve Orient Ins. Co.,-104 Tex. 199, 135 
SWi1165 * [aff (Civil A) 126 SW 
616]; Western Assur. Co. v, Kemendo, 
94 Tex. 367, 60 SW 661 [rev (Civ. 
A.) 57 SW 293]; Brown v. Palatine 
Ins. Co., 89 Tex. 590, 35 SW 1060 Lrev 
(Civ. A.) 34 SW 462]; Camden F. Ins. 
Co. v. Yarbrough, (Commn. A.) 215 
SW 842; Home Ins. Co. v. Flewellen, 
(Civ. A.) 221 SW 630; American Cent. 
Ins: Co. v. Hardin, (Civ. A.) 151 SW 
1152; Scottish Unicn, ete., Ins. Co, v. 
Andrews, 40 Tex. Civ. A. 184, 89 SW 
419; Scottish Union, etc., Ins. Co. v. 
Moore, 36 Tex. Civ. A. 312, 81 SW 
573: Virginia, BK. & M: Ins, Cos ‘v. 
Guinmings, (Civ. A.) 78° SW ~ 716; 
Continental F. Ins. Co. v. Cum- 
inings, (Civ. A.) 78 SW 378 [rev on 
other grounds 98 Tex. 115, 81 SW 
7051; Royal Ins. Co. v. Brown, (Civ. 
A.) 36 SW 501: Adtna Ins. Co. v. 
Fitze, 34 Tex. Civ. A. 214, 78 SW 
370; Philadelphia Fire Assoc. v. Cal- 
houn, 28 Tex. Civ. A. 409, 67 SW 153; 
German Ins, Co. v. Pearlstone, 18 
Tex. Civ. A. 706, 45 SW 832. Contra 
Northwestern Nat. Ins. Co. v. Mize, 
(Civ. A.) 34 SW 670. i 

Va.—Lavenstein v. Hartford F. Ins. 
Co., 101 SE 331; Phoenix Ins. Co. v. 


Sherman, 110 Va. 435, 66 SE 81; 
North British, etc., Ins. Co. y. Ed- 
mundson, 104 Va. 486, 52 SHE 350; 


Prudential F. Ins. Co. v. Alley, 104 
Va. 356, 51 SE 812. See Hartford F. 
Ins. Co. v. Farris, 116 Va. 880, ‘83 
SE 377; Scottish Union, etc., Ins. Co: 
v. Virginia Shirt Co., 113 Va. 353, 74 
SE 228 (both holding that there must 
be at least a substantial compliance). 
But see Virginia F. & M. Ins. Co. v. 
Morgan, 90 Va. 290, 18 SH 191 (strict 
compliance required). ; J 

W. Va.—Albert v. Colonial Fire 
Underwriters, 102 SE 859; Houseman 
vy. Globe, ete., F. Ins. Co., 78 W. Va. 
586, 89 SE 269. 

[a] Substantial performance held 
not shown.—Chamberlain v. Shawnee 
FH. Ins, Go., 177 Ala. 516, 58 S 267; 
Cohen v.~Home Ins. Co., 29 Del. 201, 
97 A 1014; Johnson v. Mercantile 
Town Mut. F. Ins. Co., 120 Mo. A. 89, 
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providing that 


96 SW 697; Dorroh-Kelly Mercantile 
Co. v. Orient Ins. Co., 104 Tex, 199, 
Ried 1165 [aff (Civ. A.) 126 SW 

[b] In Arkansas (1) it has been 
held that the condition must be 
strictly complied with. Western 
Assur. Co. v. Altheimer, 58 Ark. 565, 
25 SW 1067. (2) But such ruie is 
now changed by a statutory provision 
that substantial compliance with the 
terms, conditions, and covenants of 
fire insurance policies on personal 
property shall be deemed sufficient. 
Royal Ins. Co. v. Morgan, 122 Ark. 
243, 183 SW 198; Queen of Arkansas 
Ins. Co. v. Malone, 111 Ark. 229, 163 
SW 771; Queen of Arkansas Ins. Co. 
v. Forlines, 94 Ark. 227, 126 SW 719; 
Arkansas Ins. Co. vy. McManus, 86 
Ark. 115, 110 SW 797; Arkansas Mut. 
L,iIns- Comve Stuckney,) 85 Ark. 33; 
106 SW 203; Yates v. Thomason, 83 
Ark. 126, 102 SW 1112 (substantial 
performance not shown); Arkansas 
Mut. EF. Ins. Co. v. Woolverton, 82 
Ark. 476, 102 SW 226; Security Mut. 
Ins. Co. v. Berry, 81 Ark. 92, 98 SW 


693eh People’s “iBae Ins. Assoc. save 
Gorham, 1/79 ePAriie ) 160779955 Siwi 
1524 

66. German American Ins. Co. v. 


Darrin, 80 Kan. 578, 103 P 87. 


67. See supra § 241. 
68. Ga.—Adtna Ins. Co. v. Johnson, 
127 Ga. 491, 56 SE 643, 9 LRANS 


667, 9 AnnCas 461. 
Kan.—German American Ins. Co. v. 
Darrin, 80 Kan. 578,'103 P 87. 
Mo.—McCollum v. Niagara F. Ins. 


Com 61 sore AUN 352: , 
Nebr.—Connecticut F. Ins. Co. v. 
Jeary, 60. Nebr. 338, 88 NW 78, 51 


LRA 698. 

Tenn.—McNutt v. Virginia F. & M. 
Ins. Co., (Ch. A.) 45 SW 61. 

Tex.—Dorroh-Kelly Mercantile Co. 
v. Orient Ins. Co., 104 Tex. 199, 135 
Siw 1165 [aff (Civ. A.) 126 SW 616]; 
Brown v. Palatine Ins. Co., 89 Tex. 
590, 35 SW 1060: Pheenix Assur. Co. 
vy. Stenson, (Civ. A.) 79 SW 866; 


Aftna Ins. Co. v. Fitze, (Civ. A.) 78 
SW 370. 
69. Connecticut F. Ins. Co, v. 


Waugh, 60 Nebr. 358, 883 NW 1118; 
Connecticut F. Ins. Co. v. Jeary,’ 60 
Nebr. 338, 883 NW 78, 51 LRA 698 (in 
which cases the several stipulations 
were joined by the conjunction 
“and,” followed by a provision that 
“failure to observe the above con- 
ditions” shall forfeit the policy). 

70. King v. Concordia F. Ins. Co., 
140 Mich. 258, 103 NW 616, 6 AnnCas 
87 (where the policy, after the stipu- 
lation to do certain things, added 
“otherwise this policy shall be 
void”). 

71. Rundell v. Anchor F. Ins. Co., 
(lowa) 101 NW 517; Johnson v. 
Farmers’ Ins. Co., 126 Iowa 565, 102 
NW 502; Continental F, Ins. Co. v. 
Whitaker, 112 Tenn. 151, 79 SW 119, 
105 AmSR 916, 64 LRA 451. 

72. McPherson v. Camden F. Ins. 
Co., (Tex.) 222 SW 211 [aff (Civ. 
A.) 185 SW 1055, and overr in effect 
Merchants’, etc., Ins. Exch. v. South- 
ern Trading Co.. (Tex. Civ. A.) 205 
Sw 352]; Westchester F. Ins. Co. v. 


[26C.5.] 251 


breach of conditions in a policy shall not be ground 
for forfeiture if insurer is not injured or the loss 
has not occurred during or by reason of the breach, 
a violation of the iron-safe clause which exists at 
the time of loss avoids the policy, although insurer 
is not injured thereby.7* 

Inventory.’ 
sion for the taking of an inventory has been sub- 
stantially complied with will depend upon the terms 
of the provision and the facts in the particular 
case,” and all parts of the iron-safe clause should 
be considered together.*® 
taken within the time specified,” and a_ policy 
avoided for noncompliance with such condition can- 
not be revived by making an inventory subsequently 


Whether the provi- 


The inventory must be 


McMinn, 


Chex Ciya A) RLSSetS Wiaicor 
National 


F. Ins. Co. v. Caraway, 60 
Tex. Civ. A. 566, 130 SW 458; Home 
NS COL Va ROLer Sm COM Mexqn@iy an Ae 
456, 128 SW 625; Scottish Union, etc., 
Ins. Co. v. Weeks Drug Co., 55 Tex. 
Civ. A. 263, 118 SW 1086. ° 

“The statute, we think, has refer- 
ence to only those warranties and 
provisions in policies, the breach of 
which might have ceentributed to 
bring about the loss, but which in 
fact did not, and was passed, we 
think, with the sole purpose of pre- 
venting insurance companies from 
escaping liability for the violation of 
a provision of the policy where the 
breach could have, but, in fact did 
not, contribute to bring about the de- 
struction of the insured property. In 
regard to other warranties or condi- 
tions in the policy, the violation of 
which could not have contributed to 
bring about the loss, such, for in- 
stance, as the iron-safe clause, the 
statute does not apply. It seems to 
be well settled that such a provision 
in a policy is material, and that a 
failure on the part of the assured to 
substantially comply therewith will 
defeat a recovery.’’ Commonwealth 
Ins. Co. v, Finegold, (Tex. Civ. A.) 
183 SW 8338, 835. 

73, Kine vy. Concordia B. Ins.Cos 
ae Mich. 258, 103 NW 616, 6 AnnCas 
74. Nature and validity of pro- 
vision see supra § 317. : 

75. See cases infra this note. 

[al Provision held _ sufficiently 
complied with.—Queen of Arkansas 
Ins. Co. v. Forlines, 94 Ark. 227, 126 
SW 719; 4%tna Ins. Co. v. Lipsitz, 130 
Ga. 170, 60 SE 531, 14 AnnCas 1070; 
Springfield F. & M. Ins. Co. v. Shap- 
off, 179 Ky. 804, 201 SW 1116; Pouns 
v. Citizens> ES Ins? ©o!,.il4¢ iia aoe 
80 S 672; Arnold v. Indemnity F. Ins. 
Co., 152 N. C. 232, 67 SE 574; Pheenix 
Assur. Co. v. Stenson, 34 Tex. Civ. A. 


471, 79 SW 866; Prudential F. Ins. 
oe Ve Adley, 04 "Was 4356; 5a, Ss 
12. 

[b] Provision held not complied 


with.—Phwnix Ins. Co. v. Sherman, 
110 Va. 435, 66 SE 81. 

76. Ruffner v. Dutchess Ins. Co., 
59 W. Va. 432, 53 SE 943, 115 AmSR 
924, 8 AnnCas 866. 


77. Ark.—Arkansas Ins. Co. v. 
McManus, 86 Ark. 115, 110 SW 
797 


Del.—Cohen vy. Home Ins. Co., 29 
Del. 201, 97 A 1014. 

La.—St. Landry Wholesale Merean- 
tile Co. v. New Hampshire F. Ins. 
Cos 114 Las146, 385Ses7%, seAnnCas 
821. 

Md.—Reynolds v. German Amerl- 
can Ins. Co., 107 Md. 110, 68 A 262, 
15 LRANS 345. 

Tex.—Hartford F. Ins. Co. v. 
Adams, (Civ. A.) 158 SW 231; Ger- 
man Ins. Co. v. Bevill, (Civ. A.) 126 
SW 31. 

Va.—Hartford F. Ins. Co. vy. 
ris, 116 Va. 880, 83 SE 377. 

See German Ins. Co. v. Kistner, 26 
Oh. Cir. Ct. 569 (inventory taken one 
year and seven days before loss held 
sufficient). 


lar- 
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and before a loss.78 
to take an inventory at least once 


mean that each inventory must be taken exactly 
twelve months after the preceding one;’® nor does 
it require him to take an inventory immediately 
He is entitled to 
a reasonable time in which to comply with the con- 
dition ;8* and, according to some authorities, has a 
year from the date of the policy for such compli- 
ance, although the insurance runs only for one year, 
and a loss occurs before an inventory is taken.®? 
So where the condition is that an inventory shall 


upon obtaining the insurance.®° 


be taken within thirty days from 


a policy and a loss occurs during such period but 
before the taking of an inventory there is no 
Thirty days from the 
“issuance’’ of the policy means thirty days from 
its delivery, and not from its date.§* 
policy is assigned to a purchaser of insured goods 


breach of the condition.8? 


the assignee has thirty days from 
assignment in which to take an 


78. Reynolds vy, German American 
Ins. Co,, 107. Md. 110, 68 A 262, 15 
LRANS $45; Hartford F. Ins. Co. v. 
Adams, (Tex. Civ. A.) 158 SW 281. 

79. Newton v. Theresa Village 
Mut; F. Ins. Co., 125 Wis., 289, 104 
NW 107. 

20. Forehand vy. Niagara Ins. Co., 
58 Ill. A. 161 [rev on another ground 
169 Ill. 626, 48 NE 830]. 

81. Allen v. Milwaukee Mechanics’ 
Ins. Co., 106 Mich. 204, 64 NW 15. 

82. North British, etc., Ins. Co. v. 
Rudy, 26 Ind. A. 472, 60 NE 9; Han- 
over F. Ins. Co. y. Dole, 20 Ind, A. 
333, 50 NE 772; Citizens’ Ins. Co. v. 
Sprague, 8 Ind, A. 275, 35 NE 720; 
Howerton v. Iowa State Ins. Co., 105 
Mo. A. 575, 80 SW 27; McCollum v. 
Niagara F. Ins. Co., 61 Mo. A. 352; 
Tucker v. Colonial F. Ins. Co., 58 W. 
Va. 30, 51 SE 86. 

83. Ky.—Springfield F. & M. Ins. 
ik Shapoff, 179 Ky. 804, 201 SW 

Nebr.—New York Continental Ins. 
Co. v. Waugh, 60 Nebr. 348, 83 NW 
81 


N. C.—Parker v. Continental Ins. 
Co; PASHIN| C2 78395 55 SH Tt; Bray 
v. Virginia F. & M. Ins. Co., 139 N. 
C390) 51 SHW9222 

Pa.—Peclizzi v. Commercial F. Ins. 
Cor 2551 Pa. 2975.99 Al 9075 

Tex.—Royal Ins. Co. Wright, 
(Civ. A.) 148 SW 824. 

84. Homestead F. Ins. Co. v. Ison, 
110 Va, 18, 65 SE 463. 

{a] “he legal definition of “issu- 
ance”? is the act of sending out offi- 
cially, delivering for use, and putting 
into circulation; and the issuance of 
an insurance policy is the date of its 
delivery to insured. Homestead HF’. 


Vv. 


Ins. iGo; vroatsonpa10° Var .18, 6b) SH 
463. 
85. Bayless v. Merchants’ Town 


Mut. Ins. Co., 106 Mo. A. 684, 80 SW 
289. 

86. Westchester F. Ins. Co. v. Mc- 
Minn, (Tex. Civ. A.) 198 SW 638. 

87. Philadelphia Fire Assoc. v. 
Short, 100 Ill. A. 558. 

68. Ark.—Royal Ins. Co. v. Mor- 
gan, 122 Ark. 2438, 183 SW 198. 

Del.—Continental Ins. Co. v. Ros- 
enberg, 23 Del. 174, 74 A 10738. 


La.—St. Landry Wholesale Mer- 
cantile Co. v. Springfield F. & M. 
insCon 14) shay 1) SiS osiserSc. 


Landry Wholesale Mercantile Co. v. 
Teutonia Ins. Co., 113 La. 1053, 37 
S_967. 

Md.—-Miller v. Home Ins. Co., 127 
Md. 140, 96 A 267, AnnCasi918E 384. 

Miss.—Penix v. American Cent. Ins. 
Co., 106 Miss. 145, 68 S 346, 

N. C.—Arnold v. Indemnity F, Ins, 
Co., 152 N. C. 232,,.67 SH 574; -Cog- 
Pins ws oautna Liss) Con 144) Nec, 


A condition requiring insured 
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a year does not 
policy has been 


policy.*? 


the issuance of | posing the stock 


And if the 


the date of the | that an invoice 
inventory.®° A , the place of the 


ee 506, 119. AmSR 924, 8 LRANS 


Okl.—Hanover F. Ins, Co. v. His- 
man, 45 Okl. 639, 146 P 214, AnnCas 
1918D 288; Shawnee F. Ins. Co. Vv. 
Thompson, 30 Okl. 466, 119 P 985. 

Tex.—Dorroh-Kelly Mercantile Co. 
v. Orient Ins. Co., 104 Tex. 199, 135 
SW 1165 [aff (Civ. A.) 126 SW 616]; 
Hartford Ins. Co, v. Walker, (Commn. 
A.) 210 SW 682; Mechanics’, etc., 
Ins; Co, v. Davis, (Civ. A.) 167 SW 
175; Philadelphia Fire Assoc. vy. Cal- 
houn, 28 Tex. Civ. A. 409, 67 SW 153; 
Roberts, ete., Co, v. Sun Mut. Ins. 
Co., 19 Tex. Civ. A. 338, 48 SW 559. 

Va.—Lavenstein v. Hartford F. Ins. 
Co., 101 SE 3381; Scottish Union, etc., 
Ins: Co. ¢iv. JVirzinias Shirt) Cos (113 
Va. 353, 74 SE 228; Houff v. Ger- 
man-American Ins. Co., 110 Va. 585, 
66 SE 831; Phcenix Ins. Co. v. Sher- 
man, 110 Va. 485, 439, 66 SEH 81. 

W. Va.—Ruffner vy, Dutchess Ins. 
Co,459 W. Vau '432, 753) SH-943, 9215 
AmSR 924, 8 AnnCas 866. 

“Under that clause the insurer has 
a right to such a compliance with 
its terms as will inform him during 
the life of the policy, fairly and in- 
telligently, as to the stock of mer- 
chandise. carried by the insured, and, 
in case of loss by fire, as to the stock 
of merchandise burned and the fair 
cash value thereof; and it is no hard- 
ship upon the insured to comply with 
this requirement of his policy. Any 
other rule would open wide the doors 
for the perpetration of frauds and 
the grossest imnpositions upon in- 
surers.” Phoenix Ins. Co. v. Sherman, 
supra. 

[a] Inventories held sufiicient.—— 
(1) An inventory disclosing the kinds 
of goods in stock with their values, 
and which, with reasonable certainty, 
informs an insurer of the stock of 
the character, quantity, and value 
of the goods in stock, is sufficient. 
Continental Ins, Co. v. Rosenberg, 23 
Del. 174, 74 A 1073. (2) An inven- 
tory egrcuping goods of different 
kinds in one item designated as dress 
goods, at certain prices per yard, was 
not invalid, where the goods were 
of the same value per yard, and 
existed in the quantity stated in in- 
ventory. Lavenstein vy. Hartford F. 
Ins. Co.) (Va.) 101 SH 331. 

[b] Inventories held insufficient. 
—(1) A rough inventory taken in 
pencil and on a number of tablets is 
not the complete inventory required 
by the iron-safe clause. St. Landry 
Wholesale Mercantile Co. vy. Spring- 
field F. & M. /Ins. Co., 114 La: 1,37 
S 988; St. Landry Wholesale Mercan- 
tile Co. v. Teutonia Ins. Co., 113 La. 
1058, 37 S 967. ‘(2) Inventory of in- 
sured lumber furnishing data from 


[§ 318 


stipulation requiring an inventory to have been 
taken within twelve months prior to the date of the 


heid sufficiently complied with by 


an inventory which, although not taken within the 
twelve months, furnishes substantially the same in- 
formation that one made within that time would 
have furnished.*® 
direct the taking of an inventory, but only the 
preservation of the last one taken, the fact that 
no inventory has ever been taken will not defeat the 
The inventory intended by the policy is 
a complete itemized enumeration of the articles com- 


If the policy does not specially 


with the value of each,’® although 


failure to itemize a small portion of the total amount 
has been held immaterial under the rule of sub- 
stantial compliance,®® especially where the portion 
not included is shown in detail in an invoice book.®? 
A mere summary of the character and condition of 
the goods is not sufficient.°t 


It is a general rule 
of goods purchased will not take 
required inventory ;°®? nor will the 


which the number of feet of pine 
boards, oak boards, oak timber, and 
gun ties could be ascertained, but 
containing rothing to indicate the 
grades of any of the classes of lum- 
ber, or whether composed of dif- 
ferent grades, was not a substantial 
compliance with the requirement of 
a complete itemized inventory, al- 
though it appeared the lumber had a 
mill run value, and was sold by in- 
sured on such basis. Camden F. Ins. 
Co. v. Yarbrough, (Tex. Commn. A.) 
215 SW 842 [rev (Civ. A.) 182 SW 
66]. (3) An inventory | stating 
neither the value nor the grade of 
the. insured grain on hand, but giv- 
ing only the quantity, is not-a sub- 
stantial compliance with the iron- 
safe clause since by it the value of 
the stock insured could not be ascer- 
tained. Hartforda, Em Ins .Goa ave 
Walker, (Tex. Commn. A.) 210 SW 
682 [rev (Civ. A.) 153 SW 398]. (4) 
A summary stating merely the value 
of each line of goods, as shown by 
general footings of an itemized jn- 
ventory taken by insured but not 
preserved, is not a “complete item- 
ized inventory’? required by an iron- 
safe clause. Houff v. German-Ameri- 
can Ins. Co., 110 Va. 585, 66 SE 831. 
89. Ark.—Royal Ins, Co. v. Mor- 
gan, 122 Ark. 2438, 183 SW 198. 
La.—Central Glass Co. vy. German- 
cr laas Ins. Co., 8 La. A. (Orleans) 
° . 
N. C.—Arnold v. Indemnity F. Ins. 
Cory Lo2 NiwC. 2382) 67 Sh bay 
Okl.—Hanever F. Ins. Co. v. Bis- 
man, 45 Okl 639, 146 P 214, AnnCas 
1918D 288. 


Tex.— Westchester EH. Ins, Co, v. 
Biggs, (Civ. A.) 216 SW 274. 
Va.—Lavenstein vy. Hartford F. 


Con7l01 SE sed : 
$0. Lavenstein v. Hartford F, Ins. 
Coy Waa. 10L SE. 331. 

91. Arkansas Ins. Co. vy. Luther, 
§5 Ark. 579, 109 SW 1022; Shawnee 
EF. Ins. Co. v. Thompson, 30 Okl. 466, 
LS) Po Is5s- “Dela waren Inss Coc save 
Monger, (Tex. -Civ..A.).. 74 SW. 792 
[aff 97 Tex. 362, 79 SW 7]; Roberts 
v.-Sun Mut. Ins. Co., 19 Tex Civ. Ac 
338, 48 SW 559. But see Roberts v. 
Sung Mute sins? Co, Hism exe Olives 
64, 35 SW 955 «the production of a 


summarized inventory as contained 
in a ledger is sufficient). 
92. Ala.—Day v. Home Ins. Co., 


177 Ala. 600, 58 S 549, 40 LRANS 652. 
Ga. — Southern F. Ins. Co. v. 
Knight, 111 Ga, 622, 36 SE 821, 78 
AmSR 216, 52 LRA 70. 
Miss.—Phenix Ins. Co. v. Dorsey, 
102 Miss. 81, 58 S 778; Home Ins. Co. 
v.. Delta Bank, 71 Miss. 608, .15.S 


932, 
N. C.—Coggins v, Adtna Ins. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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keeping of a set of books from which the stock on 
hand at any time may be ascertained constitute a 
compliance with the requirement of an inventory. 
It has been held in some eases, however, that an in- 
voice giving the quantities of the goods by items, 
with the cost prices, may constitute a sufficient in- 
ventory where a new business is begun with an 
entirely new stock of goods,®4 although such rule 
does not apply where the business is a continuance 
of the old business at a new place.?> The inventory 
need not include property not covered by the pol- 
Failure to take an-inventory is not ex- 
cused by the fact that because of rapid changes 
in stock the inventory would not represent the quan- 
tity or kind of goods on hand a short time later.®7 
That part of the iron-safe 
clause which requires the keeping of books refers 
to future transactions only;%? and is eomplied with 
if the books begin with the issuance of the policy, 
unless the policy provides for the keeping of books 
from the date of the inventory,? in which ease if 


Teves 


[§ 319] ¢. Books.°s 


144 N. C. 7, 56 SE 506, 119 AmSR 924, 
8 LRANS 839. 

Tex.—Mechanics’, ete., Ins. Co. v. 
Davis, (Civ. A.) 167 SW 175; Hart- 
Tord We Ans 47Cou Vv. Adams,» (Civ... A.) 
158 SW 231; Philadelphia Fire Assoc. 
v. Masterson, 25 Tex. Civ. A. 518, 61 
SW 962. 

Va.—Hartford F. Ins. Co. v. Far- 
ris, 116 Va. 880, 83 SE 377. 

W. Va.—Fisher v. Sun Ins. Co., 74 
W. Va. 694, 83 SE 729, LRA1915C 619 
[dist Ruffner vy. Dutchess Ins. Co., 59 
W. Va. 432, 53 SE 943, 115 AmSR 924, 
8 AnnCas 866]. : 

93. Royal Ins. Co., Ltd. v. Kline, 
198 Fed. 468, 117 CCA 228 [rev 192 
Fed. 378]; National Union F. ins. Co. 
v. Walker, (Tex. Civ. A.) 156 SW 
1095. 

94. Cobb, etc., Shoe Store v. Attna 
TNSHACO-o WSs So C.-2888, 58 JISH10399); 
Ruffner y. Dutchess Ins. Co., 59 W. 
Va. 432, 53 SE 948, 115 AmSR 924, 
8 AnnCas 866. See American Cent. 
Ins. Co. v. Hardin, (Tex. Civ. A.) 151 
SW 1152 (to same effect). 

“When applied to a mercantile bus- 
iness which has continued long 
enough for the difference between the 
sum of the invoices, less the sales, 
and the inventory to be material, we 
give full ‘assent to the * * cases 
holding the inventory required by 
this provision of a policy cannot be 
supplied by the invoices. ... But at 
the beginning of the business a for- 
mal inventory or taking of stock 
would show practically the same ar- 
ticles in the storehouse as the in- 
voices preserved by the merchant as 
a record of the goods in his store at 
the opening.’”’ Cobb, ete., Shoe Store 
v. AStna Ins. Co., 78 S.C. 388, 58 
SE 1099. 

95. Hartford F. Ins. Co, v. Walker, 
(Tex. Commn. A.) 210 SW 682 [rev 
(Civ. A.) 153 SW 398]. < 

96. Manchester F. Ins. Co. v. Sim- 
mons, 12° Téx. Civ. A. 607, 35 SW 
722; Lavenstein v. Hartford EF. ins. 
Co., (Va.) 101 SE 321. 
-f[a] Inventory of. goods in a 
pranch store in another city, con- 
ducted as a separate line of bus}ness, 
need not be taken where such goods 
were not covered by the policy, al- 
though an inventory would furnish 
additional evidence of the correct- 
ness of books kept. Lavenstein v. 
Hartford F. Ins. Co., (Va.) 101 SE 
331. ; 

[b] The “last inventory of the 
pusiness” means the last inventory 
of the stock and need not cover of- 
fice fixtures and other articles not 
included in the policy. Manchester 
F. Ins. Co. v. Simmons, 12 Tex. Civ. 
A. 607, 835 SW 722, 

97. Western Assur. Co. v. Kem- 
endo, 94 Tex. 367, 60 SW 661. 

98. Nature and validity of pro- 
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trary.” 


and on eredit.® 


vision see supra § 317. 

99. Liverpool, etc:, Ins Co. -v. 
Sheffy, 71 Miss. 919, 16 S 307: Scot- 
tish Union, etc., Ins. Co. v. Moore 
MIT RetCrwCO., 45 OK); 13105 143 P* 22. 

i. , Miller v; Home Ins, Co., 127 
Md. 140, 96 A 267, AnnCas1918E 384; 
Carp v. Queen Ins. Co., 116 Mo. A. 
528, 92 SW 1137; Springfield F. & M. 
Ins: Co:/vw) Grittiny, (Ok) 1é66.P 431% 
Scottish Union, etc, Ins. Co. v Moore 
Mille etenuCo.. 43.Okle 370, V4o, bee. 

[a] Where a policy required in- 
sured to take an inventory within 
thirty days and also required him to 
keep a complete set of books, the 
provision relating to the keeping of 
the books required books to be kept 
from the issuance of the policy and 
not from the taking of the inven- 
tory. Carp v. Queen Ins. Co., 116 Mo. 
A. 528, 92 SW 1137. 

2. Mo. — Bayless v. Merchants’ 
Town Mut. Ins. Co., 106 Mo. A. 684, 
80 SW 289. 

Nebr. — Continental Ins. Co. v. 
Waugh, 60 Nebr. 348, 83 NW 81. 

N. C.—Parker v. Continental Ins. 
COnblase N eC Soo DOS His ray. 
v. Virginia F. & 'M. Ins. Co., 139 N. 
C. 390, 51 SE 922. 

Pa.—Polizzi v. Commercial F, Ins. 
Couu25b eee. 29, 9A DO. 

Va.—Lavenstein v. Hartford F. 
Ins. Co., 101 SE 331; Phoenix Ins. Co. 
v. Sherman, 110 Va. 435, 66 SE 81; 
Homestead F. Ins. Co. v. Ison, 110 
Va. 18, 65 SE 463. 

8. See cases supra note 2; 
see supra § 318. 

4 North British, ete. Ins. Co. v. 
Rudy, 26 Ind. A. 472, 60 NE 9; Han- 
over F. Ins. Co. v. Dole, 20 Ind. A. 
333, 50 NE 772; Hamann v. Nebraska 
Underwriters’ Ins. Co., 82 Nebr. 429, 
118 NW 65. 

5. See supra note 99. 

6. Carp v. National Assur. Co., 
(Mo. A.) 99 SW 523; Springfield F. & 
M. Ins. Co. v. Griffin, (Okl.) 166 P 
431. 

[a]. Rule applied.—Where a policy 
provides that an inventory shail be 
taken at least once a year and, unless 
such inventory shall have been taken 
within twelve months prior to the 
date of the policy, it shall be taken 
within thirty days from such date, 
and warrants that insured will keep 
a set of books from the date of the 
inventory “and during the continu- 
ance of this policy,” the inventory 
which fixes the time from which 
books must be kept is the inventory 
taken within thirty days from the 
date of the policy in case none has 
been taken within twelve months 
prior to such date, or one taken 
within twelve months from the last 
inventory in case one has been taken 
within the prior twelve months. 
Carp v. National Assur. Co., (Mo. A.) 


and 
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a specified time is allowed for the taking of the 
inventory and a loss occurs before the expiration 
of such time there is no breach of condition, al- 
though no inventory has been taken or books kept.® 
In some jurisdictions it has been held that the 
keeping of books need not begin until the inventory 
1s taken, even though the policy does not so pro- 
vide, and although insured has a year. from the 
date of the policy in which to take an inventory.* 
From the prospective nature of the book warranty 
clause > it follows that where the keeping of books 
1s to date from the taking of the inventory, the 
inventory intended is one taken after the date of 
the policy,® although there is authority to the con- 
The requirement contemplates a keeping or 
books by insured; it is therefore not met by pro- 
ducing books of others, although they show. the 
same transactions.§ 
are those which show a record of the business trans- 
acted, including purchases and sales both for cash 
It is not sufficient to furnish books 


The books required to be kept 


99 SW_523; Sprirgfield F. & M. Ins. 
Co. v. Griffin, (Okl.) 166 P 431. 

7. Phoenix Ins. Co. vy. Sherman, 
110 Va. 435, 66 SE 81 (where policy 
gave insured the choice of relying 
on an inventory taken within twelve 
months prior to the date of the policy 
or to take one within thirty days 
thereafter, and required him to keep 
a set of books from the date of the 
inventory during the life of the 
policy, and insured relied on an in- 
ventory taken before the date of the 
policy, he was bound to keep books 
from the date of that inventory). - 

S& Rives: 77v. Philadelphia Fire 
Assoc., (Tex. Civ. A.) 77 SW 424. 

9. Ala.—Philadelphia Fire Assoc. 

v. Williams, 200 Ala. 688, 77 S 166; 
Insurance Co. of North America v. 
Williams, 200 Ala. 681, 77 S 159. 
- Ark.—Royal Ins. Co. v. Morgan, 
122 Ark, 243, 183 SW 198; Queen of 
Arkansas Ins. Co. v. Malone, 111 Ark. 
229, 163 SW 771; Planters’ F. Ins. Co. 
v. Nichols, 103 Ark. 387, 147 SW 
68; Home F. Ins. Co. vy. Driver, 87 
Ark. 171, 112 SW 200; Security Mut. 
Ins. Co. v. Woodson, 79 Ark, 366, 95 
SW 481, 116 AmSR 75. 

Fla.——Palatine Ins. Co. v. Whit- 
field, 73 Fla, 716, 74 S 869. 

Ill.—German Ins. Co. vy. Bates, 67 
Ty Axo: 0: 

La.—Pouns v. Citizens’ F. Ins, Co, 
144 La. 497, 80 S 672. 

Md.—Miller v. Home Ins. Co., 127 
Md. 140, 96 A 267, AnnCas1918E 384. 

Miss.—Pheenix Ins. Co. v. Bour- 
geois, 105 Miss. 698, 63 S 212. 

Mo.—Johnson y. Mercantile Town 
LUC aes COx m1 20 MMOs Aus One OG 
SW 697. 

Tex.—Royal Ins Co. vy. Okasaki; 
(Civ. A.) 177 SW 200; Royal Exch. 
Assur. v. Rosborough, (Civ. A.) 142 
SW 70; German Ins. Co. vy. Bevill, 
(Civ. A.) 126 SW 31; Scottish Union, 
ete., Ins. Co. v. Weeks Drug Co., 55 
Tex. Civ. A. 263, 118 SW 1086; Hub- 
bard First Nat. Bank v. Cleland, 36 
Tex. Civ. A. 478, 82 SW 337. 

Va.—Lavenstein v. Hartford F. 
Ins. Co., 101 SE 331; Hartford F. Ins. 
Co. v. Farris, 116 Va. 880; 88 SH 377; 
Scottish Union, ete., Ins. Co. v. Vir- 
ginia (Shirt.Co.,, A133 -Vancsos, nut ask 
298. Phenix Ins: Co. ive Sherman. 
110 Va. 435, 66 SE 81; Prudentia} 
Ins. Co. v. Alley, 104 Va. 356, 51 SE 
812. 

W. Va.—Albert v. Colonial Fire 
Underwriters, 102 SE 859; Pauley v. 
Sun Ins. Office, 79 W. Va. 187, 90 SE 
552, LRA1918E 473; Fisher vy. Sun 
Ins: Co., (4-W. Va. 694, 83 SH 729, 
LRA1915C 619. 

[a] Failure to enter purchases 
made three months previously vio- 


lated the policy. Hirsch v. New 
Hampshire F. Ins. Co., 1 La. A. (Or- 
leans) 215. 
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made up after the fire?® or books which do not 
the entire business of insured. 
fact that the books are not as complete as they 
might be1!? or that a mistake is made in posting 
the amount of the purchase 1° will not constitute a 
The removal of a con- 
siderable portion of the stock to another place of 
business and failure to enter the transaction on the 
But it is not neces- 
sary to keep an account of goods taken out of 
stock for insured’s domestic consumption. No 
particular mode of keeping the books is required 
if the amount and value of the goods destroyed 
may be ascertained therefrom with reasonable cer- 


cover 


breach of the condition. 


books invalidates the policy.14 


10. Hartford F. Ins. Co. v. Farris, 
116 Va 880, 83 SE 377. 

11. Chamberlain vy. Shawnee F. 
Ins..Co., 177 Ala, 516, 58 S 267. 

12. Queen Ins. Co. v. Vines, 174 
Ala. 568, 57 S 444; Scottish Union, 
etc., Ins. Co. v. Andrews, 40 Tex. 
Civ. A. 184, 89.SW 419. ci 

[a] Omission of several items 
sold on credit.-—Scottish Union, etc., 
Ins. Co. v. Andrews, 40 Tex. Civ. A. 
184, 89 SW 419. 

13. Fields v. German-American 
ane. CO; 40S VOLE A a TD S,u0 20 RaSIVVE 

Ml i 

14. Governale vy. Interstate F. Ins. 
Co., 141 La. 138, 74 S 791; Teutonia 
ims, Co... Lopias,; (Dex. ‘Civ. As)-145 
SW 251. 

[a] Illustration.—Where insured 
was in the produce business handling 
large quantities of eggs which in 
part were kept in cold storage, he 
was required to keep his books sv 
as to show what eggs were removed 
from his store and placed ia cold 


storage. Teutonia Ins. Co, v. To- 
bias, (Tex. Ciy. A.) 145 SW 251. 
wis Pouns v. Citizens’ F. Ins. Co., 


144 La. 497, 80 S 672; Adtna Ins. Co. 
Ke EKitze, 34 Tex. Civ. A. 214, 78 SW 
70. : 

16. U. S.—tLiverpool, ete. Ins. 
Co. v. Kearney, 180 U. S. 182, 21 SCt 
326, 45 L. ed, 460 [aff 94 ed. 
86 CCA 265]; ‘Western Assur. Co. 
v. Redding, 68 Med. 708, 15 CCA 619. 

Ala.—Fidelity-Pheenix Ins. Co. v. 


Williams, 200. Ala, 678, 77 'S’ -156% 
Western Assur. Co. v. McGlathery, 
115 Ala. 213, 22 S 104, 67 AmSR 


26. 

Ark. . Co. v. ._Morgan, 
122 Ark. 248, 183 SW 198; Queen of 
Arkansas Ins, Co. v. Malone, 111 Ark. 
2729, 163 SW 771; Arkansas Ins. Co. 
we McManus, 86° Ark. 115, 110) SW 
MenAnkansas!. Mut. i, Ins’ Coe wv, 
Stuckney, 85 Ark. 338, 106 SW 203; 
Security Mut, Ins. Co. v. Woodson, 
79 Ark. 266, 95 SW 481, 116 AmSR 
75; American Cent. Ins. Co. v. Ware, 
65 Ark. 386, 46 SW 129; Western 
Assur. Co. v. Altheimer, 58 Ark. 565, 
25 SW 1067. 

Del.—Continental Ins. Co. v. Ros- 
enberg, 23 Del. 174, 74 A 10738 [dist 
Cohen v. Home Ins. Co., 29 Del. 201, 
97 A 1014 (where insured merely 
kept an inventory and loose sheets 
showing partial receipts of busi- 
ness) ]. 

Ga.—Aitna Ins. Co. y. Lipsitz, 130 
Ga. 170, 60 SE 531, 14 AnnCas 1070; 
ZU AWHENS. a COL mven DOMNSOM. wl 2 Gak 
491, 56 SH 643, 9 LRANS 667, 9 Ann 
Cas 461; Morris v. Imperial Ins. Co., 
103 Ga. 56?, 29 SE 927; Liverpool, 
etc, sins: Co. vv. “Hiline ton, 394 "Ga. 
785, 21 SE 1006. : 

Tii.—Jones v. Attna Ins. Co., 201 
LM eA 142. 

La anger v,. British TInder- 
writers, 141 La. S615 To S20 nam lank 
y. Franklin Ins, Se, WA) ae 584, 58 
S 345; Central Glass Co. v. German- 
American Ins. Co., 8 La, A. (Orleans) 
321; Monteleone vy. Travelers F. Ins. 
Co., 8 La. A. (Orleans) 82. 

Miss.—Pheenix Ins, Co. v. 
geois, 105 Miss. 698, 63 S 212. 


Bour- 
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But the 


purchased.?? If 


Mo.—Carp v. National Assur. Co., 
(A.) 99 SW 523; Burnett v. American 
Cent. Ins. Co., 68 Mo. A. 343. 

N. C.—Arnold v. Indemnity F. Ins. 
Co., 152 IN. C232; 67 SH 574. 

Oh.—German Ins. Co. v, Kistner, 
26 Oh.) ‘Cir Ct. 569; “Connecticut! EH. 
INS. neOCo. .voeOlarkeii24 1OhyisCirs 
CUrteook 

Ok!.—Queen Ins. Co. v. Dalrymple, 
60 Okl. 28, 158 P.1154; Springfield 
KF. & M. Ins, Co. v. Hays, 57 Okl. 266, 
156 P 673, LRA1917A 1078; Dickey 
v. Springfield F. & M. Ins. Co., 56 
Okl. 616, 156 P 204; Springfield F. & 
Mains.) Co-s'v. sEvalsey, Loe i455 
Royal Ins. Co. v. Scritchfield, 152 P 
97; Hanover F. Ins. Co. v. Hisman, 45 
Okl. 639, 146 P 214, AnnC&as191t8D 
288; Wadleigh v, Heme Ins. Co., 38 
OKI. 316, 132 P 1111; Shawnee F. Ins. 
CoV Vie Ehpompson, 730) OK 2466-119 er 
985; German-American Ins, Goi: 
Fuller, 26 Okl. 722, 110 P 763. 

. G—MeMillan’ v. Insurance Co. 
of North America, 78 S. C. 433, 58 SH 
1020, 1135. 

Tex.—Home Ins. Co, v. Fiewellen, 
(Civ. A.) 221 SW 630; Liverpool, etc., 
Ins, Co: we Jones, (Cive, Avs 19% S We 
736; Aitna Ins. Co. v. Fitze, (Civ. A.) 
78 SW 370. 

Va.—Houff v. German-American 
ins). Cone 110) wVian Doo,Oo Tome Se de 
North British, etc., Ins. Co. v, Hd- 
mundson, 104 Va. 486, 52 SE 350. 

W., Va.—Houseman vy. Globe, etc., 
ep LINSea CO, ni Ole VV lot Vicia 10.6 Os eae 
269, 

{a] he purpose of the provision 
is accomplished if insured produces 
data from which the amount and 
value of stock at the time of the fire 
can be reasonably estimated. Malin 
v. Mercantile Town Mut. Ins. Co., 
105 Mo. A. 625, 80 SW 56; Scottish 
Union, ete., Ins. Co. v. Moore Mill, 
CtCen Cones Ol. dad; wuaomi aes 

[b] Mode of keeping held suffi- 
cient.—(1) Where a business is con- 
ducted on a cash basis, books are 
sutliciently kept to show ‘small credit 
sales when the credit sale is charged 
on a memorandum, erased therefrom 
when paid, and then entered as a 
cash sale. American Cent. Ins, Ce. v. 
Ware, 65 Ark. 836, 46 SW 125; Meyer 
v. Insurance Co. of North America, 73 
Mo. A. 166. But see Beville v. Mer- 
chants’; Ins.) Co: (Cex! (Ciy.. tA.,)7746 
SW 914 (where entry of credit sales 
in journal, cash, and day book, but 
not in ledger, was held insufficient). 
(2) Accounts showing the goods pur- 
chased and cash sales, so that by 
deducting the sales from the pur- 
chases the loss could be determined, 
are sufficient. People’s F. Ins. Assoc. 
v. Gorham, 79 Ark. 160, 95 SW 152. 
(3) Where the aggregate daily sales 
were entered from cash slips each 
day, and it was shown that all goods 
were sold at a profit of from twenty- 
five to fifty_per cent, it was held that 
it could not be said as a matter of 
law that the Clause was not suffi- 
ciently complied with. A®tna Ins. Co. 
v. Johnson, 127 Ga. 491, 56 SE 643, 
9 LRANS 667, 9 AnnCas 461. 

[c] The failure of insured to keep 
a merchandise account, as required 
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tainty by a person of ordinary intelligence,!® with 
the assistance of those who understand the system 
with which the books were kept,!” but otherwise un- 
aided by parol.1® 
keeping of books in the manner customary with 
merchants is sufficient.19 
the keeping of books presenting 
of business transactions does not necessarily re- 
quire the record to be kept in the form of books 
of account,?° nor, 
-And it has been held that such provision of the 
policy, as regards purchases, is complied ‘with by 
preserving and filing the original bills of goods 


And it has been held that the 


The provision requiring 
a complete record 


indeed, in book form at all.?4 


the books show the gross amount 


by his fire policy, does not avoid the 
policy where his accounts show the 
amount of his sales, and he has pre- 
served the inventory taken when the 
policy issued and invoices of goods 
bought since then, making it possible 
to ascertain the amount of goods on 
hand, since the statutes require only 
substantial compliance with the 
terms of policies, Arkansas Ins. Co. 
Yeu MeManue, 86) Ark; TS ech Os Sivve 

[d] Mode of keeping held insuffi- 
cient.—The keeping of the totals of 
daily cash sales and of a bill regis- 
ter containing the amount of invoices 
of goods purchased is not a ecompli- 
ance with the requirement. Sun Mut. 
Ins. Co. v. Dudley, ‘65 Ark. 240, 45 
SW_ 539, 

17. Home Ins. Co. v. Williams, 237 
Fed: 171, 150 CCA 317; Attna Ins, ‘Co. 
v. Lipsitz, 130 Ga. 170, 60 SE 531, 14 
AnnCas 1070; Prudential F. Ins. Co. 
v. Alley, 104 Va. 356, 51 SE 812. 

18. Home Ins. Co. vy. Williams, 237. 
Fed. 171, 150 CCA 317; Philadelphia 
Fire Assoc. v. Williams, 200 Ala. 
688, “7% S' +1665. “bysurance.= ‘Co. or 
North America v. Williams, 200 Ala. 
681, 77 S 159; Fidelity-Phcenix ms. 
re v. Williams, 200 Ala. 678, 77 S 

od. 

19. Jones v. Southern Ins. Co., 38 
Fed. 19; Arkansas Mut. F. Ins. Co. v. 
Woolverton, 82 Ark. 476, 102 SW 
226; Western Assur. Co. v. Altheimer, 
58 Ark. 565, 25 SW 1067; Clark v. 
pee Ins. Co., 1380 Lia. 584, 58 S 

20. Home Ins. Co. vy. Flewellen, 
(Dex. Civ. A): 22 USiwi. 6s0r 

fa] WWustrations.—(1) Where in- 
sured kept accounts of certain sales 
on pad slips. placed on a_ snindle 
and recorded each sale on the eash 
register, and each day compared the 
slips with the sales as indicated by 


the cash -register, and added the 
items on an adding machine, the 
pad slips, cash register items, and 
adding machine slips, when pinned 


together and preserved, satisfied a 
provision of an insurance policy re- 
quiring the keeping of books, al- 
though they were not technically 
“books of account.'’ Home Ins, Co. v. 
Flewellen, (Tex. Civ. A.) 221 SW 630. 
(2) Where insured kept invoides Pael 
a bound invoice book and 2 record or 
certain purchases on the stubs of 
his bound check book, the invoice 
bock ard check book constituted a 
substantial compliance with the pro- 
vision of the policy requiring the 
keeping of books of account. Home 
Ins. Co. v. Flewellen, supra. 

21. Continental Ins. Co. v. 
berg, 23 Del. 174, 74 A 1078. 

{a] Illustration. — Invoices of 
goods purchased covering all goods 
bought since an inventory, which are 
produced for the inspection of in- 
surer in reasonable time, are suffi- 
cient; especially where insurer di- 
rects insured to procure invoices or 
duplicates thereof showing such pur- 
chases. Continental Ins. Co. v. 
Rosenberg, 23 Del. 174, 74 A 1073. 

22. Carp v. National Assur. Co., 
(Mo. A.) 99 SW 528. 


Rosen- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of sales the ledger need not be posted each day.?3 
On the other hand it has been held that the pro- 
vision is not complied with by a bank passbook 
showing deposits from various sources;24 nor by a 
ledger showing the amount of cash deposited at in- 
tervals of from one to four days after deducting 
all expenses of the business for each day preceding 
the fire.2 And an inventory of goods on hand taken 
a few days before the fire cannot take the place 
of the accounts of cash sales required to be kept.2¢ 
So also it has been held that a provision for a 
complete record is not complied with by keeping 
books showing only gross amounts of weckly sales 
instead of the items sold;?? nor by the keeping of 
a cash book in which only the aggregate amount of 
eash derived from all sources is set down at the 
end of the day;?8 nor by making memoranda on 
slips of paper and entering them weekly, preserving 
account of those purchases only for which there 
are invoices ;?? nor by the preservation of slips from 
a cash register.°° 

[§ .320] dd. Preservation in Safe.*1 The clause 
requiring insured to preserve the books and inven- 
tory in an iron or fireproof safe, or in some secure 
place not exposed to a fire which would destroy 
the building, casts upon him the responsibility for 
their loss where such loss is due to the wrongful 
act or negligence of himself or his employees in 
failing to comply with the requirement.*? Such 
clause does not apply to a suspension of business 
caused by a fire in the vicinity threatening the build- 
ing, so that business operations are interrupted ;°3 
under such circumstances insured need exercise only 


23. Penix v. American Cent. Ins. 
Co., 106 Miss. 145, 63 S 346. S. C.—Cobb, 
24. Gillum vy. Philadelphia Fire | Attna Ins. Co., 
Assoc., 106 Mo. A. 673, 80 SW 283. 1099. 
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Fuller, 26 Okl. 722, 110 P 763. 
ete., 
78 
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reasonable diligence to preserve the books.** The 
duty to keep such books in a safe place does not 
make insured responsible for their accidental de- 
struction, if he has used due diligence;** and he 
may, when a fire threatens, remove them to a place 
he regards as safe without forfeiting the policy 
in case they are lost.2° The provision that the 
books shall be kept in the safe at night and when 
the store is not open for business does not mean 
that they must be kept in the safe during the whole 
time from sunset to sunrise, but only after the 
establishment closes for the night. Hence if the 
store is actually open, although it is at night, the 
books may be left out of the safe.27 And insurer 
is bound to take notice of the custom of stores in 
the community in respect to closing hours.’8 The 
fact that a store doing business at night is locked, 
so that customers have to knock for admission, is 
immaterial. Where a store is customarily kept 
open for business at night, the books need not be 
placed in the safe during the temporary absence of 
the proprietor, leaving the store open;*° and it has 
been held that a store is ‘‘open for business’’ dur- 
ing such temporary absence even though the door 
is locked.44 On the other hand it has been held 
that a store closed and locked while the person in 
charge is at lunch or dinner,‘? or during his tem- 
porary absence in another part of the city,*? is not 
‘fopen for business’’ within the meaning of the 
provision. The defense that an iron safe was not 
kept by insured and its books of account kept in it 
is not available where the fire occurred in the day- 
time when the store was open for business and the 


Sun Ins. Co. v. Jones, 54 Ark, 376, 15 
SW 1034 [dist Southern Ins. Co. v. 
Parker, 61 “Ark. 207, 32. SW 507 
(where the stock of a salocn is in- 


Shoe Store v. 
S. C. 388, 58 SH 


25. Wadleigh v. Home Ins, Co., 38 
OLS POs 13.20 Ps Lede 

26. Scottish Union, etc., Ins. Co. 
v. Weeks Drug Co., 55 Tex. Civ, A. 
263, 118 SW 1086. 

27. Albert v. Colonial Fire Under- 
writers, (W. Va.) 102 SE 859; Fisher 
Van sume tue. Cosy 74 Wea. 694,783 
SE 729, LRAI1915C 619. 

28. Everett-Ridley-Ragan Co. v. 
Traders’ Ins. Co., 121 Ga. 228, 48 SH 
918, 104 AmSR 99. : 

29. Boulanger v. British Under- 
writers, 141 La. 461, 75 S 207. 

80. Henry v. Green Ins. Co., (Tex. 
Civ. A.) 103 SW 8386; Monger v. Queen 
Ins? Go,.)).44 Dex: ‘Civ. A. \629,, 99 SW 
887; Delaware Ins. Co. v. Monger, 
(Tex. Civ. A.). 74 SW 792 [aff 97 
Tex. 362; 79 SW 7]. q 

31. Nature and validity of pro- 
vision see supra § 317. a 

Production of books and inventory 
after loss see infra §§ 496, 497. 

g2.- U. S.—Liverpool, ete., Ins. Co. 
v. Kearney, 180 U. S. 132, 21 SCt 326, 
45 L. ed. 460 [aff 94 Fed. 314, 36 CCA 
265 (aff 2 Ind. T. 67, 46 SW 414)]. 

Ala.—Georgia Home Ins. Co. v. Al- 
Jen, 119 Ala. 436, 24 S 399. 

Ark.—Yates v. Thomason, 83 Ark. 
126, 102 SW 1112. 

Kan.—Crandon y. Home Ins, Co., 
99 Kan. 7385, 163 P 458, 460 [cit_Cyc]; 
Hammond v. Niagara F. Ins. Co., 92 
Kan. 851, 142 P 936, LRA1915F 759; 
Shawnee F. Ins. Co. v. Knerr, 72 Kan. 
885, 83 P 611: ie. 

La.—Goldman v. North British 
Mercantile Ins. Co., 48 La. Ann. 223, 
19 S 132; Hirsch v. New Hampshire 
F. Ins. Co., 1 La. A. (Orleans) 215. 

Miss.—Penix v. American Cent. 
Ins. Co., 106 Miss. 145, 63 S 346. 

Okl.—Philadelphia Fire Assoc. v. 
Cornett, 42 Okl. 703, 142 P 317; Scot- 
tish Union. ete.. Ins. Co. v. Cornett, 
42 Okl. 645, 142 P 315; Shawnee F. 
Ins. Go. v. Thompson, 30 Okl. 466, 119 
P 985; German American Ins. Co. v. 


Tex.—Western Assur, Co. v, Ke- 
mendo, 94 Tex. 367, 60 SW 661 [rev 
on another ground (Civ. A.) 57 SW 
293]; Royal Ins. Co. v. Okasaki, (Civ. 
A.) 177 SW 200; National F. Ins. Co. 
v. Caraway, (Civ. A.) 130 SW 458; 
Rives v. Philadelphia Fire AssSoc., 
(Civ. A.) 77 SW 424; Philadelphia 
Fire Assoc. v. Calhoun, 28 Tex. Civ. 
A. 409, 67 SW 153; Allred v. Hart- 
ford : Ins. Co.,. (Civ., A;). 37. SW. 95. 

[a] Illustration.—There was no 
compliance with such clause where 
the books were kept under the pro- 


prietor’s pillow at night. Penix v. 
American Cent, Ins. Co., 106 Miss. 
145, 63 S 346. 

83. Phcenix Ins. Co. v. Schwartz, 
115 Ga. 113, 41 SE 240, 90 AmSR 
98, 57 LRA 752. 

34.  Phcenix Ins. Co. v. Schwartz, 
115 Ga. 113, 41 SE 240, 909 AmSR 


98,57 LRA 752. 

35. Ark.—Dodge v. Thomason, 94 
Ark. 21, 125 SW 648. 

Md.—Joffe v. Niagara F. Ins. Co., 
116 Md. 155, 81 A 281, 51. LRANS 
1047, AnnCas1913C 1217. 

Oh.—German Ins. Co. v. Kistner, 26 
Oh, Cir: iCoy 569" 


Okl.—Western Nat. L. Ins. Co. v. 
Williamson-Halsell-Fraiser Co., 387 
(OD Et 71k MLE ed (GEE 

Tex.—Westchester F. Ins. Co. v. 


Biggs, (Civ. A.) 216 SW 274. 

[a] Where inventory was re- 
moved from safe without the Knowl- 
edge of insured by a person not au- 
thorized to do so, and it was de- 
stroyed, the policy is not avoided. 
Westchester F. Ins. Co. v. Biggs, 
(Tex. Civ. A.) 216 SW 274. 

86.) WAverpool; ete. Insa~ Co. pv. 
Kearney, 180 U. S. 132, 21 SCt 326, 45 
L. ed. 460 [aff 94 Fed. 314, 36 CCA 
265]; East Texas F. Ins. Co. v. Har- 
ris, 7 Tex. Civ. A. 647, 25 SW 720. 


87. Jones v. Southern Ins. Co., 38 
Medgelon 2250 Capital ob... Ins Conv 
Kaufman, 91 Ark. 310, 121 SW 289; 


sured the fact that only one set of 
books is kept for the saloon and a 
hotel business will not justify the 
insured in leaving the books out of 
the safe at night for use in the hotel 


business, although both saloon and 
hotel were kept open day and 
nightie) Avlemaniay yee) Ins) Cow va 


Fred, 11) Tex. Civ, A. 311° 32:SW. 243: 

“The proper construction of the 
policy is not that the books shall be 
kept in the safe from sunset to sun- 
rise, but that they shall be so kept 
from the time the business of the 
day is ended, and the store closed 
for the night, It is part of the busi- 
ness day not ‘night,’ within the mean- 
ing of the policy, so long as the store 
is kept open and business transacted, 
though it be 8, 9, or 10 o’clock at 
night; in other words, within the 
meaning of the policy, night begins 
when the business for the day ends.” 
Jones v. Southern Ins. Co., supra. 

335. Capltaly Bins Con weet 
MAN ed eAG wre LO UNSIWWaeS Os 


389. Jones v. Southern Ins. Co., 38 
edwwl9s Sun: Inss Co: vn onessa 
Ark. 376, 15 SW 1034. 

40. Major v. Insurance Co. of 
North America, 112 Mo. A. 235, 86 
SW 888. 

[a] Ylustration—A drug. store 


was “open for business” during the 
temporary absence of insured at 
about nine .o’clock on the evening of 
the fire, answering a _ professional 
eall, as a physician, about a block 
distant from the store. Major v. In- 
surance Co. of North America, 112 
Mo. A. 235, 86 SW 888. 

‘41. Sun Ins. Co. v. Jones, 54 Ark. 
376, 15 SW 1034. 

42. Joffe v. Niagara F. Ins. Co., 
U6 MWids<155, (818A) 283) 51 So RANS 
1047, AnnCas19138C 1217; Merchants’, 
etc., F. Underwriters v. Foster, (Tex. 
CivaerAw 192 Swe Sia: 

43. Penix v. American Cent, Ins. 
Co., 106 Miss. 145, 68 S 346. 
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policy required the books to be kept in the safe 
only when the store was closed.t4 Where the policy 
calls for preservation in a ‘‘ fireproof safe’’ insured 
does not by this term warrant the safe to preserve 
the books;#® such requirement is satisfied by the 
use of a safe believed by insured to be fireproof 
and of the kind commonly sold on the market as 
such. Where the books are actually preserved, 
the policy will not be avoided merely because they 
were not preserved in the exact mode provided in 
the policy.47 So if insured has complied with the 
requirements of taking an inventory and keeping 
books, the fact that some of such books were de- 
stroyed will not invalidate his policy where the 
books or documents preserved are sufficient to sup- 
ply the missing information.48 And it has been held 
that the policy will not be forfeited because a book 
containing the transactions of the day preceding 
the fire was not in the safe.4® But where insured 
adopts a new system of bookkeeping, carrying for- 
ward into the new books only the total amounts in 
his old books, and fails to keep the old books in 
his safe, in consequence of which they are destroyed, 
the policy is avoided.®° If the policy requires the 


44. Billings v. National Ins. Co., 
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[§§ 320-321 


taking of an inventory and the preservation thereof 
together with ‘‘the last preceding inventory’’ if 
such has.been taken, it has been held in some juris- 
dictions that the last inventory preceding the date 
of the policy must be preserved.ot But in other 
jurisdictions it has been held that such provision 
refers only to inventories taken after the date of the 
policy.5? \The requirement that the books and in- 
ventory be preserved does not require their preser- 
vation up to the time of the trial, and if they are 
kept until after the fire and subsequently lost there 
is no breach of the policy.®% 

[§ 321] 9. Additional Insurance °¢—a. Nature 
and Effect of Conditions Generally. A _ policy 
which contains no stipulation against additional in- 
surance is not invalidated by the procuring of such 
insurance.®> But, upon the assumption that insured 
will be less careful to protect his property from 
loss in proportion as the amount of his insurance 
is inereased,°® the policy usually contains a stipu- 
lation that it shall be avoided if additional insur- 
ance is procured on the property without insurer’s 
consent. Such provision is valid and reasonable,®* 


mings, 98 Tex, 115, 81 SW 705 [rev , Commercial Union Assur. Co. v. Nor- 


wood, 


14 OhNP 387. 

45. Knoxville F. Ins. Co. v. Hird, 
4° Tex, Civ. A. $2, 23.SW 393. 

46. Liverpool, etc., Ins. Co. v. 
Kearney, 180 U. S. 132, 21 SCt 326, 45 
L. ed. 460 [aff 94 Fed. 314, 36 CCA 
265]; Philadelphia Fire Assoc. v. 
Short, 100 Ill. A. 553; Sneed v. Brit- 
ish America Assur. Co., 73 Miss. 279, 
18 S 928; Underwriters’ Fire Assoc. 
v. Palmer, 32 Tex. Civ. A. 447, 74 SW 
603; Knoxville F. Ins. Co. v. Hird, 
4 Nex, Ciy, 3A... 82, °23 SW 393; 

47. Western Assur, Co. v. McGla- 


thery,j lio wAlacuctegy eo is. LO. 6% 
Am Sint 265) Continental. Ins)" ‘Cons ve 
Rosenberg, 23 Del. 174, 74 A 1073; 


Palatine Ins. Co. v. Whitfield, 73 Fla. 
716, 74 S 869; Finkelstein v. Virginia 
rae Ins; Co; 4 ua.) A. (Orleans) 
154. 

48. U. S.—Western Assur. Co. Vv. 
Redding, 68 Fed. 708, 15 CCA. 619. 

Ark.—Capital F. Ins. Co. v. Kauf- 
man, 91 Ark. 310, 121 SW 289; Ar- 
kansas Ins. Co. v. McManus, 86 Ark. 


Poy LO SW. o. Peoples: i Ins, 
Assoc. v. Gorham, 79 Ark. 160, 95 
SW 152. 


Ill.—Merchants’ Nat. 
Dunbar, 88 Ill. A. 574. 

Ky.—Niagara F. Ins. Co. v, Heflin, 
60 SW 393, 22 KyL 1212. 

Ol —Old), “Colony = Ins "Con . Vv: 
Schultz, 7 Oh. A. 469. 

Okl.—Dickey v. Springfield F. & M. 
Ins: Co.,-56 Okl, 616,156 P (204, 

S. C.—McMillan v. Insurance Co. 
of North America, 78 S. C. 433, 439, 
58 SE 1020, 1135 [quot Cyc]. 

Tenn.—McNutt v. Virginia F. & M. 
Ins. Co.; (Ch. A.) 45 SW 61: 

Tex.—Westchester F. Ins. Co. v. 
Bises (Civea AD) 216. SWaares Vin 
ginia F. & M. Ins. Co. v. Cummings, 
(Civ. A.) 78 SW 716; Continental 
Mm Vins’ Coy vou. Cummings; Civ. As) 
78 SW 378 [rev on another ground 98 
Tex: 115, 81 SW 705]; German Ins. 
Co. v. Pearlstone, 18 Tex. Civ. A. 706, 
45 SW 832; Palatine Ins: Co. “vy. 
Brown, (Civ. A.) 34 SW 462. 

Va.—Prudential F. Ins. Co. v. Al- 
ley, 104 Va. 356, 51 SE 812. 

49. Brcwn v. Palatine Ins. Co., 89 
Tex. 590, 35 SW 1060; Royal Ins. Co. 
Vi, BrownlyyChex, Civ, Av) 36 SW pols 
Sun) Muti eins) (Co. v. ‘Browny (Lex: 
Civ. A.) 36 SW 591; Pennsylvania F. 
Ins. Co..v. Brown, (Tex. Civ. A.) 36 


SW 590. 
Mount, 90 


Ins COun Ve 


50. Adtna Ins. Co. v. 
MISS. 642) 44 SS) 62) 45 SER 8b rs 
LRANS 471. 


51. Continental Ins. Co. v. Cum- 


(Civ. A.) 78 SW 3781. 
52. Arnold v. Indemnity F. 
Coy, Loo Ne (Cy 282)160 SE O04. 
53. Arkansas Mut. F. Ins. Co. v. 
Woolverton, 82 Ark. 476, 102 SW 226. 


Ing. 


54. Prior insurance see supra 
§§ 228-231. 
55. Names v. Union Ins. Co., 104 


Iowa 612, 74 NW 14; Polk v. West- 
ern Assur, Co., 114 ‘Mo. Aver Sia 09.0 
SW 397; Moore v. Susquehanna Mut. 
F. Ins. Co., 196 Pa. 30, 46 A 266. 

fa] Fraud of insured on a subse- 
quent insurer in representing that he 
was uninsured is no defense to a 
prior insurer in whese policy there 
was no clause limiting insurance. 
Names vy. Union Ins. Co., 104 Iowa 
612, 74 NW 14. 

56. U. S.—Carpenter v. Providence 
Washington Ins. Co., 16 Pet. 495, 10 
L. ed. 1044, 

Ala.—Philadelphia Fire Assoc. v. 
Williams, 200 Ala. 688, 77 S 166; In- 
surance Co. of North America v. 
Williams, 200 Ala. 681, 77 S 159. 

Ind.—Ohio Parmers Ins. Co. v. 
Williams, 68 Ind. A. 435, 112 NE 
556, 557 [quot Cyc]. 

Ky.—Northwestern Nat. Ins. Co. v. 
Avant, 132 Ky. 106, 116 SW 274. 

Nebr.—Meyers v. German F. Ins. 
Co., 101 Nebr. 855, 166 NW 247, LRA 
LOU C341, 

Wis.—Gnat v. 
Con 6% Was? 24 
LRA1918D 779. 

“The provision... is intended to 
prevent the securing of over-insur- 
ance and the consequent incentive to 
incendiarism.” Gnat v. Westchester 
EY Ins Gos -suprar 

57. U. S.—Home Ins. Co. v. Wil- 
Namis, sve Mea, .dwdey LOOWeCAS Sits 
Bakhaus v. Germania F, Ins. Co., 176 
Fed. 879, 100 CCA 349; Georgia Home 
Ins. Co, v.. Rosenfield, 95 Fed. 358, 37 
CCA 96; Geib v. International Ins. 
LO" ey Cas: SNow 5,298 Dili. 


Ga.—Johnson vy. Sun F. Ins. Co., 3 
Ga, A. 430, 60 SE 118. 

Tll.—Halliday v. St. Paul F. & M. 
Ins,’Co.'31_ Ti A. 393; Ben Franklin 
Ins. Co. v. Weary, 4 Ell. A. 74: 


Westchester F. Ins. 
278, 167 NW 250, 


Ind.—Bowlus v. Phenix Ins. Co., 
133° Ind. 106, “32 9NE 319) 204 RA 
400; Ohio Farmers Ins., Co. vy. Wil- 
liams, 63° ‘Ind: A. 436, ~-112°- .~NH 
556. 

Towa.—O’Leary v. Merchants’, ctc., 


Mut. Ins. Co., 100 Iowa 420, 66 NW 

175, 69 NW 420, 62 AmSR 555. 
Kan.—Pettijohn v. St. Paul F. & M. 

Ins. Co., 100 Kan. 482, 164 P 1096; 


57 Kan. 610, 47 P 529. 
Ky.—Hurst Home Ins. Co. v. Deat- 
ley, 175 Ky. 728, 194 SW 910, LRA 


TOME LO Northwestern Nat. Ins. 
ti, a Ayant, 132 Ky. 106, 116 SW 


La.—Monroe Bldg., ete., Assoc. v. 
Liverpool, ete., Ins. Co., 50 La. Ann. 
1243, 24 § 238; Meyers vy. Germania 
Ins | Cosy La. Ann. 63; Leavitt v. 
Western M. & F. Ins. Co., 7 Rob, 351; 
Battaille y. Merchants’ Ins. Co., 3 
Rob. 384. 

Me.—Shurtleff vy. Phenix Ins. Co., 
57 Me, 137. 

Mo.—Rogers v. Home Ins. Co., 155 
Mo. VA. 276, 136" SW, 7439" ‘Polikeay. 
Western Assur. Ins. Co., 114 Mo. A. 
514, 90 SW 397; Dolan v. Missouri 
tere Mut. F. ins. Co., 88 Mo. A. 


Nebr.—Hughes v. Insurance Co. of 
aeiee America, 40 Nebr. 626, 59 NW 

N. Y.—Bigler v.. New York Cent. 
Ins. Co., 22 N. Y, 402) [aff 20 Barb. 
635]; Gilbert vy. Phcenix Ins.Cos se 
Barb. 372, 

N. D.—Nome First Nat. Bank v. 
German American Ins. Co., 23 N. D. 
139, 1834 NW 878, 88 LRANS 2138. 

Oh.—Harris v. Ohio Ins. 
Wright 544. 

Pa.—Heritium v. Concordia F. Ins. 
Co., 48 Pa. Co. 85; Seibel v. Lebanon 


Mut. Ins. Co., 16 LancLRev 356. 

Ss. C.—Spann v. Phoenix Ins. Co., 
83 S. C. 262, 65 SE 232. 

Tenn.—Smith y. moe Ins. 
Co., 1 Tenn. Civ. A. 72 

Tex, —Providence- Washington Ins. 
Co. _v.’ Boatner; (Civ. A.) 225~ SW 


1115; Home Ins. Co. v. Boatner, (Civ. 
A.) 218 SW 1097; Works v. Spring- 
field’ BF.’ & Mins. Co., (Civ. A) 779 
SW 42; Orient Ins. Co. v. Prather, 
25 Tex. Civ. A. 446, 62 SW 89. 

Wash.—Rice v. Hartford Ins. Co., 
50 Wash. 346, 97 P 238. 

Wis.—Gnat v. Westchester F. Ins. 
Co., 167 Wis. 274, 167-NW. 250, LRA 
1918D 779. 

Can.—Western Assur. Co. v. Doull, 
12 eo S. C. 446. 

N. B.—Campbell v. Attna Ins. Co., 
4 Ne IB S2a: 
Ont.—Greet v. Citizens’ 


Ins: €o.,; 


5) Ont. A. 596; Bruce’ v,’ Gore Dist. - 


Mut, AissursiCo.;"20°Us CyCe PaO 3 
Hatton v Beacon Ins. Co., 16 U. C. Q. 
B 316. But see partly contra Gra- 
ra v. Ontario Mut. Ins. Co., 14 Ont. 

Que.—Western Assur. Co. v. At- 
well, 2 LCJur 181; Beausoleil v. Can- 


—oo 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 321-322] 


and a breach thereof, unless waived,®® will prevent a 
recovery on the policy;°® and this rule applies not- 
withstanding the original insurance is on a class 
of property rather than on any particular prop- 
The assent of insured to this provision is 
conclusively presumed from his a¢ceptance of the 
Being a promissory warranty a strict com- 
A number of courts 
give a literal effect to the stipulation and avoid- 
ance immediately results from a violation.%? 
courts, however, have held that a breach of the 
condition merely renders the policy voidable at the 
Under some forms of policy 
the prohibition extends both to subsequent and prior 
Under other forms subsequent insur- 
And a policy which pro- 
vides that it shall be void if insured ‘‘now has 


erby.c° 


policy.*1 
pliance therewith is essential.®? 


election of insurer.®4 


insurance.®® 
ance is alone prohibited.®¢ 


adian Mut. F. Ins. Co., 1 Montr. Leg. 
N. 4. 

[a] A condition of a mutual com- 
pany’s charter that if additional in- 
Surance on any “house or building” 
be taken out the policy shali be void 
applies only when such policy is on 
a house or building and has no appli- 
eation where the original policy in- 
sures a stock of goods. Illinois Mut. 
Hains: sComvinO’ Neiles*13) T1189 


58. See infra § 397. 
59. Ark.—Nabors v. Dixie Mut. F. 
Ins. Co., 84 Ark. 184, 105 SW 92; 


Planters’ Mut. Ins. Assoc. v. Green, 
72 Ark. 305, 80 SW 151. 

Ga.—Nowell v. British-American 
Assur. Co., 17 Ga. A. 46, 85 SE 498. 

Iowa.—Wilson vy. Anchor F. Ins. 
Co., 148 Iowa 458, 122 NW 157. 

Ky.—Suggs v. Liverpool, etc., Ins. 
Common y.8Op. 559. 

Me.—Carleton yv. Patrons’ Andros- 
eoggin Mut. F. Ins. Co., 109 Me. 79, 
82 A 649, 39 LRANS 951; Towle v. 
Dirigo Mut. F. Ins. Co., 107 Me. 317, 
78 A 374. 

Mass.—Smith v. Middlesex Mut. F. 
ins: Co;, 228.sMass.7300, 117 NE S33. 

Minn.—Lake Superior Produce, 
ete., Co. v. Concordia F. Ins. Co., 95 
Minn. 492, 104 NW 560. 

Mo.—Kring v. Globe Farmers’ 
Town Mut. F., etc., Ins. Co., 195 Mo. 
A. 133, 189 SW 628. 

N. Y.—Eddy v. Williamsburgh City 

Tris, Go., VAS MINE: Wa 1656, .38n2N 
307; Eddy y. London Assur. Corp., 
TAB MINS Yo, Sle 88. NMO30%, 25 LRA 
686 [aff 65 Hun 307, 20 NYS 216]; 
Hand v. Williamsburgh City F. Ins. 
Go., 57 N. Y. 41; Tilton v. Farmers’ 
Ins. Co., 82 Mise. 79, 143 NYS 107. 

N. D.—Nome First Nat. Bank v. 
German American Ins. Co., 23 N. D. 
139, 134 NW 873, 38 LRANS 213. 

Pa.—Heine v. Lancaster County 
Mut. Ins. Co., 21 Pa. Dist. 348; Rudy 
v. Safety Mut. F. Ins. Go., 16 Pa. Dist. 
920. 

Ss. C.—Camden Wholesale Grocery 
v. National F. Ins. Co., 106 S. C. 467, 
91 SE 732. 

Tenn.—Smith v., Continental Ins. 
Gos ¥ Tenn) /Civs Avi 7215./Teutonia 
Ins. Co. v. Bussell, (Ch. A.) 48 SW 
703. 

Tex.— Dumphy v. Commercial 
Union Assur. Co., (Civ. A.) 142 SW 
116. 3 

Can.—Manitoba Assur. 
Whitla, 34 Can. S. C. 191. , 

B. C—British Columbia Hop Co 
v. Fidelity-Phenix F. Ins. Co., 20 B 
Cre od: 4 

Ont.—McCrea v. Waterloo County 
Mut. F. Ins. Co., 1 Ont. A. 218 [dism 
app 26eULe. C., Py 43115, McBride (wv. 
Gore Dist. Mut. F. Ins. Co., 30 U. C. 
Q@: B. 451. 

60. Meyers v. German F. Ins. Co., 
101 Nebr. 855, 166 NW 247, LRA1918C 
341. 

61. Hygum vy. 4itna Ins. Co., 11 
Iowa 21; Allen v. German-American 


F. 


Co. v. 


Ins. Co., 123 N. Y. 6, 25 NE 309 [aff © 


[26-C. J.—17] 
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anee’’ 


Other 


3 NYS 170]; Tompkins v. Hartford 
eee Co., 22 App. Div. 380, 49 NYS 
84, 
[a] Insured in a mutual society 
accepting a policy containing such a 
provision is estopped to assert its in- 


validity. Hygur vy. Atna Ins. Co., 
11 Iowa 21. 

62. Gross y. Colonial Assur. Co., 
56) Dext Civ Ane G2, Lad SW SiLve 

63. Ark. — Planters’ Mut. Ins. 
Assoc. v. Green, 72 Ark. 305, 80 SW 


Bode 

Kan. — Commercial Union Assur. 
ees v. Norwood, 57 Kan. 610, 47 P 

La.—Monroe Bldg., ete., Assoc. v. 
Liverpool, ete:, Ins. Co., 50 La. Ann. 
12438, 24 S 238. 

Mich.—A, M. Todd Co. v. Farmers’ 
Mut. F. Ins. Co., 137 Mich. 188, 100 
NW 442; New York Cent. Ins. Co. v. 
Watson, 23 Mich. 486. 

Pa.—Marshall v. Insurance Co, of 
North America, 10 Pa. Co. 87. 


64. U. S.—Turner vy. Meridan F. 
Ins. Co., 16 Fed. 454. 

Ill.—Phenix Ins. Co. v. Grove, 116 
MM ARO 2 Silat. 215 ale 2:99, 745 IN 
141, 25 LRANS 1]. 

Ind.—Ohio Farmers Ins. Co. v. 
ee 63 Ind. A., 435, 112 NE 

56. 


Iowa.—Hubbard v. Hartford F. 
Ins, Co., 33 Iowa 325, 11 AmR 125. 

Ky.—Stevenson v. Phcenix Ins. Co., 
83 Ky. 7, 4 AmSR 120. 

Mont.—Saville v. AXtna Ins. Co., 8 
Mont. 419, 20 P 646, 3 LRA 542. 

Nebr.—Slobodisky vy. Phenix Ins. 
Co., 52 Nebr. 395, 72 NW 483. 

N. D.—Yusko v. Middlewest F. Ins. 
Co., 89 N. D. 66, 166 NW 539. 

Tex.—Southern Nat, Ins: Co. v. 
Barr, (Civ. A.) 148 SW 845, 846 
[quot Cye]. . 

Wis.—Webster vy. Phcenix Ins. Co., 
36 Wis. 67, 17 AmR 479. 

See also infra § 326. 

Waiver of breach see infra § 397. 

65. Md.—Frederick County Mut. 
F, Ins. Co. v. Deford, 38 Md. 404. 

N. J. — Warwick v. Monmouth 
County Mut. F. Ins. Co., 44 N. J. L. 
83, 48 AmR 343. 

Oh.—Harris_v..Ohio Ins. Co., 5 Oh. 
466. 

Va.— Home Ins. Co. v. Gwathmey, 
82 Va. 923, 1 SH 209. 

Ont.—Hatton vy. Beacon Ins. Co., 16 
WC IQh Bs ied. Gr 

[a] Illustrations.—(1) Subsequent 
insurance is included in a provision 
that “all and every person insuring 
a). A MUSH» Give, NOUICE a OL) (any, 
other insurance effected.” Warwick 
vy. Monmouth County Mut. F. Ins. 
Co., 44 N. J. L. 83, 86, 48 AmR 343. 
(2) And the same is true where the 
policy provides that persons insur- 
ing must give notice of any other in- 
surance “made” on their behalf. 
Harris v. Ohio Ins. Co., 5 Oh. 466. 

66. Gurnett v. Atlas Mut. Ins. Co., 
124 Iowa 547, 100 NW 542; Mussey 
Ve Atiagmituin muse Co. LA IN. YY.) 79; 


[260 F.] 257 


or shall hereafter make or procure other insur- 
is avoided by obtaining another policy tak- 
ing effect at the same time;*? although a contrary 
rule has been asserted.¢8 
after a less will not affect insurer’s liability.6® A 
prohibition of other insurance by insured ‘‘or his 
assigns’? means not assignees nor transferees of 
property but of the policy.’° 

Statutory provisions. 
utory provisions providing in substance that no mis- 
representation or breach of warranty shall prevent 
recovery on a policy unless it materially increases 
the risk or contributes to the loss71 have been ap- 
plied to conditions against additional insurance.‘ 
In other jurisdictions such conditions have been held 
to be unaffected by the statute.7? 

[§ 322] b. Limiting Amovnt of Additional In- 


But other insurance taken 


In some jurisdictions stat- 


Uhler y. Farmers’ American F. Ins. 
Co., 4 LegGaz (Pa.) 354. See Lock- 
wood y. Middlesex Mut. Assur. Co., 
47 Conn. 553 (a provision making 
the policy void in case of other in- 
surance unless with the assent of In- 
surer indorsed theron applies to in- 
surance effected elsewhere after the 
issuing of the policy). 

[a] MTiustrations.—(1) A policy in 
a mutual company declaring that if a 
member insure in any other company 
his policy shall be considered “sunk” 
refers only to subsequent insurance. 
Uhler vy. Farmers’ American F. Ins. 
Co., 4 LegGaz (Pa.) 354. (2) A pro- 
vision that the policy shall be void 
if any other insurance “be made” on 
the property refers to subsequent in- 
surance and its validity is not af- 
fected by a prior insurance. Mussey 
v. Atlas Mut. Ins. Co., 14 N. Y. 79. 

67. United Firemen’s Ins. ‘Co. v. 
Thomas, 92 Fed. 127, 34 CCA 240, 47 


LRA 450, 82 Fed. 406, 27 CCA 42, 
47 LRA 450. 
[a] In Kentucky it has been held 


that two policies, at least when is- 
sued by different agents, cannot be 


.Simultaneous; and the necessary pre- 


sumption of law and fact is that 
one of the policies was antecedent to 
the other, and consequently that both 
companies can assert clauses against 
additional insurance. Manhattan 
Ins. Co. v. Cetin, 5 Bush 652. 

68. Washington F. Ins. Co. v. Da- 
vison, 30 Mad. 91. 

69. Allemania F. Ins. Co. v, Ford- 
tran, (Tex. Civ. A.) 128 SW 692. 

70. Bates v. Commercial Ins. Co., 
1 Cine. Super. (Pa.) 523 [rev on other 
grounds 2 Cine. Super. 195]. 

71. See supra §§ 201, 237, 254. 

72. Lindley vy. Union Farmers’ 
Mut. F. Ins. Co., 65 Me. 368, 20 AmR 
701; Ramat v. California Ins. Co., 95 
Washi 571; 164 P 219. 

[a] In Michigan (1) a_ statute 
providing that no policy shall be de- 
clared void tor breach of any condi- 
tion if the loss has not occurred dur- 
ing such breach, ‘or’ by reason of 
such breach, was held inapplicable 
to a breach consisting of the pro- 
curement of additional insurance dur- 
ing the life of which insurance a loss 
occurred, A. M. Todd Co. v. Farm- 
ers’ Mut.) Bia ins.,.Co.,. Leia Michaels s> 
100 NW 442. (2) But under an amend- 
ment which substituted the word 
“ana” for ‘or’? in the, original act it 
has been held that a policy is not 
forfeited by breach of a condition 
against other insurance unless such 
breach caused the loss, even though 
it existed at the time of the loss. 
Lagden v. Concordia Mut. F. Ins. 
Co., 188 Mich. 689, 154 NW 87, 158 
NW 848. 

78. Harwood v. National Union F. 
Ins: Coje 170, Mos vA. 298: 2156 Siw, 
475; Germania F. Ins. Co. v. Werner, 
76 Oh. St. 543, 81 NE 980, 118 AmSR 
891, 12 LRANS 456; Sun Fire Office 
v. Clark, 53 Oh. St. 414, 42 NE 248, 
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surance. 


tional insuranee."* 


policy.76 


the policy.”7 
*Cadditional insurance’’ 


has been given to.the ‘‘ 


elause.7? 


in some jurisdictions to be true 
‘total coneurrent insurance’’ 


38 LRA 562; Attna Ins. Co. v. Waco 
Co., (Tex. Commn. A.) 222 SW 217; 
Gross v. Colonial Assur. Co., 56 Tex. 
Civ. A. 627, 121 SW 517. 

[a] The statute relates only to a 
change in the physical condition of 
the property increasing the _ risk. 
Germania FE. Ins, Co; v. Werner, 76 
Oh. St. 5438, 81 NE 980, 118 AmSR 
891, 12 LRANS 456; Sun Fire Office 


v. Clark, 53 Oh. St. 414, 42 NH 2438, 
38 LRA 562. 
{[b] A breach of such condition 


materially increases the risk as a 
matter of law. Germania-F. Ins. Co. 
v. Werner, 76 Oh. St. 543, 81 NE 980, 
118 AmSR 891, 12 LRANS 456; Sun 
Fire Office v, Clark, 53 Oh. St. 414, 42 
NE 248, 38 LRA 562; Adtna Ins. Co. 
v. Waco Co., (Tex. Commn. A.) 222 
SW 217; Providence-Washington Ins. 
Co. v. Levy, (Tex. Commn. A.) 222 
SW 216; Home Ins. Co, v. Boatner, 
(Tex. Civ. A.) 218 SW 1097. 

74, Union 
ins. Co.,. 71) Hed: 478, (18) -CCA 203% 
Westchester F. Ins, Co. v. Harle, 33 
Mich. 143; Van Buren v. St. Joseph 
County Village F. Ins. Co., 28 Mich. 
398; Scottish Union, ete., Ins. Co. v. 


Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9; U. S. Fire, etc., Ins. 
Co. v. Nelson, (Miss.) 62 S 426; 


interstate F. Ins. Co. v. Nelson, 105 
Miss. 437, 62 S 425. And see cases 
4nfra this section. 

75. See Burge v. Greenwich Ins. 
Co., 106 Mo. A. 244, 80 SW 342; El- 
liott v. Lycoming County Mut. Ins. 
Co:,4 66) Pa. 22,7 5. Amb 3:23; 
v. Equitable BF. & M. Ins. 
Alta., L. 58, [1918] 1 WestWkly "277, 
676. 

[a] The term “estimated value” 
as used in this connection means the 
value mentioned in the policy. El- 
liott v. Lycoming County Mut. Ins. 
Co., 66 Pa, 22, 5 AmD 323. 

76. U. S.—Palatine Ins. Co. v. 
Ewing, 92 Fed. 111, 84 CCA 236. 

Colo.—Strauss v. Phenix Ins. Co., 9 
Colo. A. 386, 48 P 822. 

Mo.—Senor v. Western Miliers’ 
Mut. F. Ins. Co., 181 Mo. 104, 79 SW 
687; Sheets v. Iowa State Ins. Co., 
153 Mo. A. 620, 1385 SW. 80; Dolan 
v. Missouri Town Mut. F. Ins. Co., 
88 Mo. A. 666; Bush v. Missouri 
Town Mut. Ins. Co., 85 Mo. A. 155. 

Okl.—Sprinegfield F. & M. Ins. Co, 
v. Dickey, 174 P 235. 

Tex._—Pennsylvania F. Ins. Co. v. 
Wagegener, 44 Tex. Civ. A. 144, 97 
Sw 541. 

W. Va.—Bond v. National F. Ins. 
Go,, 83 W. Va. 105; 97 SE! 692; Teter 
V.. Pranklin E. Ins. Co., 74 W.: Va. 
844, 82 SE 40. 


What constitutes concurrent in- 


The right to prohibit additional insurance 
involves the right to limit the amount of any addi- 
A recital in the policy limiting’ 
the total insurance permitted to a certain propor- 
tion of the value’ of the property is an implied 
consent that insured may carry concurrent insur- 
ance within the limit named without affecting the. 
The time when the total insurance which 
is permitted under this clause must not exceed three 
fourths of the value of the property is not the 
time of the loss, but the time of the issuance of 
A permit for a specified amount of 
refers to prior, as well as 
subsequent, insurance,*® and the same construction 
eighty percent’’ coinsurance 
A provision permitting a specified amount 
of ‘‘total concurrent insurance, including this pol- 
icy,’’ limits the total insurance of all policies to 
the amount specified,8° and the same has been held 


is alone used, the 


Nat. Bank v. German 
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tional.’ 724 


sion appears.*? 


this policy.’ §4 


sured takes out 


when the term 


surance see infra § 329. 

77. Funk v. Iowa Business Men’s 
ae F. Assoc., 103 Iowa 660, 72 NW 

4, 

78. Behrens v. Germania Ins. Co., 
58 Iowa 26, 11 NW 719. 

Permission fox additional insur- 
amce generally see infra § 324. 

79. Nestler v. Germania F. Ins. 
Co., 91 NYS 29 [aff 44 Misc. 97,89 
NYS 782]. 

80. Home Ins. Co. v. Morrow, 145 
Ala. 284, 39 S 587. 

81. Senor vy. Western Millers’ Mut. 
REY Ins? Gos 128i) Mos 7104, . 79S Ww: 
687; Fast Texas F. Ins. Co. v. Blum, 
76) Tex: 653, 13 SW :572: 

[a] Mlustration. — A policy for 
one thousand dollars was issued on 
property already insured for three 
thousand dollars. The words ap- 
peared ‘Total concurrent insurance 
$4000.” This phrase was construed 
to include the amount on the policy 
in suit and a further policy of one 
thousand dollars vitiated the con- 
tract. bast ) Texas! Wo Ins: © ‘Coe. 
Blum, 76 Tex. 653, 13 SW 572. 

g2. Parkhurst- Davis Mercantile 
Co. v. Merchant Underwriters, 237 
Ee ie: 86 NE 1062 [aff 140 Ill. A. 
504]. 

83. L’Engle v. Scottish Union, 
éte, Bivins. Co.,) 48" Plas 825/37 S 
462, 111° AmSR 70, 67 ORA »581, 5 
AnnCas 748; Western Assur. Co. v. 
Ferrell, (Miss.) 40 S 8. 

[a] Reason for rule.— “Unless 
other or additional concurrent in- 
surance was intended then the clause 
means nothing more than that the 
insured is permitted to take out and 


carry this particular policy, which 
is absurd.” L’Engle v. Scottish 
Union, ete. F. Ins. Co., 4&8 Fla. 82, 


90, 37 S 462, 111 AmSR 70, 67 LRA 
581, 5 AnnCas 748. 

84. Western Assur. 
(Miss.) 40 S$ 8. 

[a] Reason for rule.—‘On the in- 
terpretation urged here by the insur- 
ance company, the whole clause is 
a useless redundancy, a meaningless 
absurdity. If the amount of the to- 
tal insurance allowed had been in 
excess of the $800 insured in the 
original policy, then the court might 
well restrict the other insurance to 
the excess, thus giving the whole 
clause a meaning. As it is, if the 
other insurance is to be defeated, it 
must be because it is held to mean 
that the first policy meant ‘concur- 
rent’ with itself; that is that its 
total of $800 must run together with 
itself. This reductio ad absurdum 
must be avoided, if possible, and it 
can only be done by referring the 
words ‘including this policy’ to the 


Co. v. Ferrell, 


For later cases, developments and changes in the law see cumulative Annotations. same title, page ana note number. 
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word ‘‘coneurrent’’ not being equivalent to ‘‘addi- 
In other jurisdictions, however, permis- 
sion for ‘‘total concurrent insurance’’ in a speci- 
fied amount has been construed as authorizing that 
amount of additional insurance,®? especially when 
the amount of total insurance permitted is the same 
as the amount of the policy. in which sach permis- 
And some authorities have gone so 
far as to hold that under the last-mentioned cir- 
cumstances insurance to the amount specified, 
addition to the amount of the primary 
authorized even when the phrase ‘‘total concurrent 
insurance’’ is followed by the words 


in 
policy, is 


‘“ineluding: 
A provision that the poliey shall 


be void in case other insurance is obtained without 
consent of insurer is not nullified by a clause 
permitting concurrent insurance.®® 


Hence if in- 
additiona] insurance in excess of 


the amount allowed the policy is avoided;®* and no 
proportionate recovery can be had.§7 
terial that the policy creating the excess causes a 


It is imma- 


permission granted. In this view 
it means permission to insure for 
$800 concurrently with the $800 orig- 
inal insurance already permitted by 
the granting of the policy; the two 
permissions being inclusive. peris 
better to hold the meaning to be that 
the first permission, recognized in 
the policy, is embraced as acted on, 
than to hold the language absolutely 
senseless. Why give permission un- 
less something be permitted? Why 
say anything about any permission? 
Why put the figures $800 before the 
words ‘concurrent insurance’? Why 
not simply say ‘no current insurance 
permitted’ ?” ee, Assur. Cou Vv. 


Ferrell, (Miss.) 40 Ae 

85. Home Ins. Vv. Boat ner: 
CLexy ‘CivetTA.) 218 ee 1097; AXtna 
Ins. Co. v. Waco Co., (Tex. Civ. A.) 
189 SW 315. 

sé. U. S—Home Ins. Co. v. Wil- 


Hams;"237 Redo t74, 150: CCA. 3iT, 

Ala.—Philadelphia Fire Assoc. v. 
Williams, 200 Ala. 688, 77 S 166; 
Insurance Co. of North America v. 
Williams, 200 Ala. 681, 77 S 159. 

Conn.—Cutler v. Royal Ins. Co., 
70 Conn. 566, 40, A 529, 41 LRA 159. 

Ga, —Sherrer v. Queen Ins. Co., 23 
Ga. A. 674, 99 SE 139; De Loach 
v. Aitna Ins._Co., 4 Ga. A. 746,_62 
SE 473. 

Ill.—North British, ete. Ins. Co. 
v. Steiger, 19 Ill. A. 653 [aff 124 Ill. 
81 16 -NE~ 954s 

IKkan.—Commercial Union Assur. 
sae v. Norwood, 57 Kan. 610, 47 P 
529. 

Miss.—Interstate F. Ins. Co. v. 
Nelson, 105 Miss. 487, 62 S 425. 

N. Y.—Allen v. German-American 
Ins. Co,, 123 N. Y. 6, 25. -NE 309) fiaff 
3 NYS 170]; Clover Crest Stock 
Farm v. Wyoming Valley F. Ins. Co., 
108 Mise. 465, 177 NYS 771; Nestler 
v. Germania FEF. Ins. Ca, 91 NYS 29 
[aff 44 Misc. 97, 89 NYS 782]. 

Pa.—Bahner v. Stone Valley Mut. 
Piainss)Co.,c12% Ba.) 464) 917 Ao Ssis 
Mitchell v. Lycoming Mut. Ins. Co., 
51" Pas 402; “hyeoming “Ins: Cow x. 
Mitchell, 48 Pa. 367; Lycoming Mut. 
Ins. Co. v. Slockbower, 26 Pa. 199. 

S. C.—Wynn v. Caledonian ts. Co., 
100 S. C. 47, 84 SE 306. 

Tex.—Home Ins. Co. v. Boatner, 
(Civ. A.) 218 SW 1097; Mechanics’, 
etc., Ins. Co. v. Dalton, (Civ._A.) 189 
SW 771; Attna Ins. Co. v. Waco Co., 
(Civ. A.) 189 SW 815; Reliance Ins. 
Co. v. Dalton, 
178 SW 966; Works v. Springfield F. 
& M. Ins. Co.,-1€Civin AD 09 SW 7427 

Inowledge and intent of insured 
see infra § 325. 

87. Dolan v. Missouri Town Mut. 
F. Ins. Co., 88 Mo. A. 666. 


(Civ. A.) 180 SW 668.. 


sual 


| eae 
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forfeiture of other policies, thereby bringing the 
total amount of concurrent insurance within the 
permitted limit.8* If insured does not procure other 
Imsurance-im excess of the amount permitted the 
policy will not be avoided, although he obtains 
additional insurance after being informed that arson 
is.to be committed on adjoining property.8® The 
rule of a codperative mutual insurance company 
limiting the insurance on buildings to -a specified 
proportion of the value does not apply to insurance 
in other companies.” 

[§ 323] c. Notice. Notice of additional insur- 
ance need not be given to insurer unless the policy 
so requires.°t If notice is required failure to give 
it does not render the policy void where no penalty 
is specified for such failure;®? but if it is specified 
that failure to give notice will render the policy 
void, notice must be given in order to prevent a 
forfeiture.°? And where the policy requires notice 
of additional insurance and of all changes which 
may be made therein, notice of a material altera- 
tion in the amount insured upon the different sub- 
jects must be given, although there is no change in 
the aggregate of the sums insured.®* But the pro- 
vision for notice does not apply to additional in- 
surance which does not become effective until after 
the loss, although application was made prior there- 
to.8° Some policies provide that notice shall be 
given with reasonable diligence,®* while others spe- 
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cify the period within which notice must be given, 


In which case insured is entitled to the last hour 


in the period, but no time thereafter.°7 A notice 
given after loss is not a compliance with the con- 
dition.°® A statement that insured intends to ef- 
fect further insurance does not amount to notice 
of such insurance when obtained.®® A mistake in 
the notice as to the name of insurer in which the 
additional msurance has been taken does not avoid 
the prior policy; nor does a mistake both as to the 
name of insurer and the amount of the additional 
insurance, if such amount is not understated.2 But 
notice that insured has taken out additional insur- 
ance without naming the amount or the company is- 
suing the policy has been held insufficient.* A general 
clause in a policy permitting concurrent insurance 
without limitation of amount imports continued con- 
sent to additional insurance and precludes the de- 
fense that subsequent insurance was taken out 
without notice to insurer.t If a mode of giving 
notice is prescribed none other will suffice.® If 
none is specified, actual notice in any manner com- 
municated is sufficient.© Mailing a notice is not 
sufficient unless the same is actually received.?’ No- 
tice to the general agent of insurer,® or to an agent 
who effected the insurance and to whom a policy 
is intrusted for delivery,® is sufficient. But notice 
to a soliciting agent or other agent not having power 
to grant permission is insufficient,!° although the 


88. Royal Ins. Co. v. McCrea, 8 98. Philbrook v. New _England|is not enough when the policy re- 
Lea (Tenn.) 531, 41 AmR 656. Mut. F. Ins. Co., 37 Me. 137; Butler | quires “written notice to the secre- 
89. Hartford F. Ins. Co. v. Dor-|v. Waterloo County Mut. F. Ins./tary.” Baird v. Penn Mut. F. Ins. 


roh, (Tex. Civ. A.) 133 SW 465. 

90. Clover Crest Stock Farm_v. 
Farmers’ Reliance Mut. F. Ins. Co., 
104 Misc. 240, 171 NYS 674. 

91. Gould v. Maine Farmers’ Mut. 
F. Ins. Co., 114 Me. 416, 96 A 732, 
LRAI917A 604. 

92. New York Fidelity, etc., Co. 
VaCartemicas, Dex Civ. AwwiS595, Os Wy 
315. 

93. Ky.—Sargel v. U. S. Fire, etc., 
Ins. Cows iy. Opa,202. 

Nev.—Healey v. Imperial F. Ins. 
Co., 5 Nev. 268. 

N. Y.—Mellen v. Hamilton F. Ins. 
Worurt ipPNe av) e609 erate tate pes Yoo 
Super. 101]. ; 

Pa.—Simpson v. Pennsylvania F. 
Ins. Co., 38 Pa. 250; Weiler v. Lan- 
easter County Mut. Ins. Co., 50 Pa. 
Super. 249. 

Can.—Western Assur. Co. v. Doull, 
12 Can. S. C. 446. 

N. B.—Perry_ Vv. 
Ins. Co., 34 N. B. 38 
S.—Worth v- 
12 DomLR 411, 13 


Edw. Isl.—Hayden v. Stadi- 
Tne Con ee er. Eidwyegeelol 


Liverpool, etc., 
0. 


Yorkshire Ins. 
HKastLR 


242, 

. Que.—Picard v. Compagnie d’Assur., 
ete., 2 Montr. Super. 117, 14 Revleg 
136; Beausoleil v. Canadian Mut. F. 
ime, Cos ie Montry Leg? IN. 7474" 

94, Simpson v. Pennsylvania F. 
INSHICO:, SS cede o0: 

95. Commercial Union Assur. Co. 
vy. Temple, 29 Can. S. C. 206. 

96. See cases infra this note. 

{al What constitutes unreason- 
able delay. — (1) Seven months. 
Kimball v. Howard F. Ins. Co., 8 
Gray (Mass.) 33. (2) Twenty days 
unexplained delay. Mellen v. Ham- 
ilton F. Ins. Co., 17 N. Y. 609 [aff 
12 N. Y. Super. 101]. (38) Ten days. 
Inland Ins., eo, Co. v. Stauffer, 
33 Pa. 397. (4) Fourteen days. 
Jacobs v. Equitable Ins. Co., 19 U. (On 
Q. B. 250. 

{b] Delay held not unreasonable. 
—Six days. Osser v. Provincial Ins. 
Coes 12) in -C.7 GC. Ps. 1388. 

97. Cumberland Mut. F. Ins. Co. 
v. Giltinan, 48 N. J. L. 495, 7 A 
424, 57 AmR 586. 


Cos, 290 UU) CaAQ ue: 55s. 
99. Mass.—Kimball v. Howard F. 
Ins. Co., 8 Gray 33; Forbes v. Aga- 


wom, Mut. Majtins. ‘Co., 9. Cush. 
470. 
Mich.—Allemania F. Ins. Co. v. 


Hurd, 37 Mich. 11, 26 AmR 491. 

Nebr.—Home F. Ins. Co. v. Wood, 
50 Nebr. 381, 69 NW 941; Eagle F. 
Co. vy. Globe lL. & T. Co., 44 Nebr. 
380, 62 NW 895. 

Nev.—Healey v. Imperial F. Ins. 
Co., 5 Nev. 268. 

N. J.—Schenck v. Mercer County 
Mut: Ins; Co., (24 N.-J~ 447. 


Tex.—New Orleans Ins. Assoc. v. 
Griffin, 66 Tex. 232, 18 SW 505; 
Orient Ins. Co. v. Prather, 25 Tex. 


Civ. A. 446, 62 SW 89. 

See Havens v. Home Ins. Co., 111 
Ind. 90, 12 NE 137, 60 AmR 689 
(although such a notice of future 
intention is met by a promise to give 
consent, yet this is not adequate 
notice, if given before the issuance 
of the primary policy, and if such 
policy was issued without indorsing 
this consent thereon; or if notice is 
given after the issuance of the pri- 
mary policy, and consent, although 
promised for the future, is never 
actually sought or given); McCrea v. 
Waterloo County Mut. F. Ins. Co., 1 
Ont. A. 218 [dism app 26 U. €. C. P. 
431] (query). 

1. Beniamin v. Saratoga County 
Mut. mealnuseCo. 0 N.Y, 215° 

Provincial Ins. Co., 
127 Wap Ori Cg ba loos 

g. Graham v. London Mut. F. Ins. 
Cos, 182OntisZ: 

4. McPherson Mercantile Co. v. 
Reliance Ins. Co., 101 Kan. 522, 168 
P 323. And see Benedict v. Ovean 
Ins. Co., 31 N. Y. 389 (special permit 
in policy displaces a general clause 
requiring notice). : 

5. Gilbert v. Phoenix Ins. Co., 36 
Barb. (N. Y.) 372; Bard v. Penn Mut. 
F. Ins. Co., 153 Pa. 257, 25 A 1124, 
34 AmSR 704; Billington v. Provin- 
cial Ins. Co., 3 Can. S. C. 182 [dism 
app 2 Ont. A. 158 (allowing app 24 
Grant Ch. (U. C.) 299)]; Graham v. 


London Mut. F. Ins. Co., 13 Ont. 
132. 
[a] Actual notice to a director 


oo 153 Pa. 257, 25 A 1124, 34 AmSR 

[b] Verbal notice is insufficient 
where written notice is required. 
Gilbert v. Phoenix Ins. Co.,, 36 Barb. 
CNS Ye asiic. 

6. Schenck v. Mercer County Mut. 
BY mss. Co.5 24 Ned. 447 Omiom 
Ins. Co. v. Murphy, 1 Pa. Cas. 570, 
4 A 352. 

{a] Unless a writing is required 
verbal notice is sufficient. Schenck 
v. Mercer County Mut. F. Ins. Co.; 
a4 Nes d. Ta, 447. 

7 McSparran vy. Southern Mut. F. 
Ins. Co., 193 Pa. 184, 44 A 317; Lyons 
v. Manufacturers’, etc., Ins. Co., 28 
UCR Ce Pees: 

8. Martin v. Jersey City Ins. Co., 
44 N. J. L. 273; Combs v. Shrews- 
Dury Mut sins Com a4 ame eae Ce 
403; Carroll v. Charter Oak Ins. Co., 
1 Abb. Dec. 316, 10 AbbPrNS 166 [aff 
40 Barb. 292]. 

Power of general agent to waive 
conditions see infra § 360. 

9. Ga.—Greenwich Ins. Co. v. 
Sabotnick, 91 Ga. 717, 17 SE 1026. 

Ill—TIllinois Mut. F. Ins. Co. v. 
Malloy, 50 Ill. 419. 

Mo.—Hamilton v. Aurora F. Ins. 
Co., 94: Mo. 353, 7 SW 261 [rev on 
other grounds 15 Mo. A. 59]. , 

Oh.—Dayton Ins. Co. v. Kelly, 24 
Oh. 345, 15 AmR 612. 

Pa.—Farmers’ Mut. 
Taylor, 73 Pa. 342. 

[a] If the agent has ceased to 
act for insurer the notice is of course 
ineffectual. Greenwich Ins. Co. v. 
Sabotnick, 91 Ga. 717, 17 SH 1026; 
Illinois Mut. F. Ins. Co. v. Malloy, 


Ins. ACos awa 


50 T1419. 
10. Heath v. Springfield F. Ins. 
Co., 58 N. H. 414; Mellen v. Hamil- 


ton bins Co. ue Ne Yaesu pers Of 
[aff 17 N. Y. 609]; Mitchell v. Ly- 
coming Mut. Ins. Co., 51 Pa. 402; 
Billington v. Provincial Ins. Co., 2 
Ont As Los Rappyadismes, Cantesnice 
182]; Billington v. Canadian Mut. 
FE. -Ins. Co., 39 -U. C. Q. B. 483; Hen- 
drickson, jv. = Quenn” » Ins: Go. 30 

K LOS. Sess is CnC ae Gs 


conditions see infra § 361. 
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contrary has also been held." 

[§ 3824] d. Consent? The provisions of the 
policy as to the form of consent to additional in- 
surance must be complied with.15 <A provision that 
the consent must be indorsed on the policy is rea- 
sonable 14 and failure to obtain such indotsement 
avoids the policy.t° Mere oral permission to take 
out additional insurance is ineffectual when the 
policy requires such permission tobe indorsed there- 
on.1® So where the policy is in the control of in- 
sured and he fails to produce it for the indorse- 
ment of the consent, an oral promise by insurer’s 
agent that he will assent to it is not binding on 
insurer.17 Some authorities, however, have held 
that the permission need not be in writing even if 
the policy so provides,!® the theory being that such 
provision may be waived.’® If the form of consent 
is not prescribed it may be implied from a course 
of conduct on the part of insurer.2° And there is 
an implied consent under some policies where in- 
surer does not dissent in writing within a specified 
time after receiving notice of an intention to effect 
further insurance.”1. Assent to subsequent insurance 
has been held sufficient even if given after a loss 
has oceurred.?2, Where a policy stipulates against 
additional insurance without the consent of insurer, 
a clause or rider permitting additional or concur- 
-rent insurance but with the blank for the amount 


11. Schenck vy. Mercer. County 
VS OEE aS! CO eA Ni saat arse. i Div oaltia), 
Wilson v. Genesee Mut. Ins. Co., 16 18. 
Barb. GN, Yo) Sis Sexton =v. Mont- 
gomery County Mut. Ins. Co., 9 Barb. | 274 
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17. Perry v. Caledonian Ins. Co., 29. 


Northwestern Nat. Ins. Co. v. 80. 
LOS Rey at OG E09, 
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unfilled is of no effect,2? although a contrary view 
has been asserted in some jurisdictions, based on 
the rule that contracts of surance must be con- 
strued most strongly against insurer.2* If consent 
is given, any condition upon which it rests must be 
fulfilled or forfeiture results.2> A permit ‘‘to se- 
eure other insurance’’ includes insurance thereto- 
fore as well as thereafter obtained,?* and the words 
‘additional insurance’’ have received the same con- 
struction.?* 

[§ 325] e. Knowledge and Good Faith of In- 
sured. A breach of the condition against addi- 
tional insurance will avoid the policy, although in- 
sured was ignorant of such provision,®® or that ad- 
ditional insurance had been taken out for him at 
his request,2? or although he had procured the in- 
surance in forgetfulness of the existence of the 
prior policy.2° If the condition is violated the good 
or bad faith of insured is immaterial.*1 And a for- 
feiture will not be prevented because additional in- 
surance in excess of the amount permitted was taken 
out under a mistaken belief as to the amount of 
outstanding insurance,°? although there is authority 
to the contrary.** Insurance obtained, however, by 
a third person without knowledge or consent of in- 
sured, upon the same interest as that of insured, will 
not affect his rights under his policy.24 But in 
such case insured is bound on discovery of the ad- 


} Arnold Sv) St.) Paul HS & ove 
Ins. Co., 106 Tenn. 529, 61 SW 1032. 
Suge v. .Eartiord iH; ins, 6Co.. 
IS ENG Ce asia s SS toc, 

31. Meyers v. German F. Ins. Co., 


93 NYS 50. 
116 SW 


GNeEY!.) | Lit: 

12. Permission to obtain addi- 
tional insurance to specified amount 
see supra § 322. 

Powers of agents: 

General agent see infra § 360. 
Soliciting agent see infra § 361. 

13. Potter v. Ontario, etc. Mut. 
insu Comorian CN Yon) a 4iveqn, Aviad: 
see cases infra this section. 

[a] Consent held sufficient. — 
Where a policy provided that in case 
other insurance should be taken out 
insured should give notice and have 
the same indorsed on the policy or 
otherwise acknowledged and ap- 
proved in writing, a letter from the 
secretary of insurer, upon receiving 
notice of further insurance, stating 
‘“T have received your notice of ad- 
ditional insurance,” imported both 
an acknowledgment and approval in 
writing within the condition of the 
policy. Potter v. Ontario, etc. Mut. 
Tass Con. 5) Euill, CNe Y) 14% 

14. Smith v. West Branch Mut. 
1 Thanet Clog, il ekg Sieben He 

15. lIowa.—O’Leary v. Merchants’, 
ete, Mut. Ins: Co.,, 100, lowa-—173, 
66 NW 175, 69 NW 420, 62 AmSR 
555. But see Mattocks v. Des Moines 
Hari COn 4a elo war ease. roa, ENV cs 
(writing held sufficient, although not 
indorsed on policy under provision 
requiring permission “in writing 
hereon’’). 

Mich.—New York Cent. Ins. Co. v. 
Watson, 23 Mich. 486. 

N. Y.—Tilton v. Farmers’ Ins. Co., 
82. Mise. 79, 148 NYS 107. 

Pa.—Weiler v. Lancaster County 
Mat) ins, Co. 50) Pa. super. 2495 
Smith v. West Branch Mut. F. Ins. 
Co., 31 Pa. Super. 29; Monk v. Penn 
Tp. Mut. F. Ins. Assoc., 27 Pa. Super. 
449. 

Can.—Western Assur. Co. v. Doull, 
12 @an; YS. -C. 446. 

Ont.—Graham vy. London Mut. F. 
se COnm se OMG. soa. 

16. Nowell v. British-American 
Assur. Co., 17 Ga. A. 46, 85 SE 498; 
Monk v. Penn Tp. Mut. F.. Ins. Assoc., 
27 Ba. Super. 449. 


“If the parties to the contract 
agree that other insurance may be 
written upon the property, then the 
provision against other insurance is 
eliminated from it. The law _ does 
not require such agreemeut to be in 
writing. Although the policy of in- 
surance stipulates that, unless the 
agreement for other insurance is in 
writing, it shall not be binding upon 
the company, that provision is not 
binding, as it is not competent for 
a man to bind himself that he will 
not be bound by a valid—that is, 
lawful — contract.” Northwestern 
Nat. Ins. Co. v. Avant, supra. 

19. See infra §§ 377-380. 

20. Moran v. North Empire F. 
Ine, Co., 0 0 VAlta. | li ooo con DOmlcrEe 
461, [1917] 1 WestWkly 1192; Mutch- 
mor v. Waterloo Mut. EF. Ins. Co., 
4 Ont. L. 606. 

Waiver and estoppel generally see 
infra §§ 350-428. 

21. Shannon v. Hastings Mut. 
Ins. .©Ongc, Ont Aas letdisim sappy: 
U. C. C. BP. 380]; Siegler v. Provin- 
cial EF. Ins. Co., 47 Que. Super. 497. 

22. Mutchmor v. Waterloo Mut. 
bY Inse Co. 4 Onty a5 1606; 

23. Philadelphia Underwriters’ Ins. 
Co. v. Bigelow, 48 Fla. 105, 37'S 
Fountain v. Standard F. Ins, 
Co., 155 Iowa 96, 134 NW 1090. 

[a] TMlustration.—A clause per- 
mitting insured “$ other insur- 
ance” cannot be construed as 
permitting unlimited additional in- 
surance but is without effect of any 
kind. Fountain v, Standard F. Ins. 
Co., 155 Iowa 96, 184 NW 1090. 

24. Medley v. German Alliance 
Ins. -Co., 55 )W. Va. 342, 47 SH 100. 

25. Powell v. Phcenix Ins. Co., 10 
KyL 80. 

26. Clover Crest Stock Farm v. 
Farmers’ Reliance Mut. F. Ins. Co., 
104 Mise. 240, 171 NYS 674. 

27. Behrens v. Germania Ins. Co., 
58 Iowa 26, 11 NW 719. 

2s; Home ‘Ins? Coe Ws Boatner, 
(Tex. Civ. A.) 218 (SW) 110975 Rice =v. 
Hartford Ins. Co., 50 Wash. 346, 97 
Py 238. 


101 Nebr. 855, 166 NW 247, LRA1918C 
341 [cit Cyc]; Home Ins. Co. v. Boat- 
ner, “(exe iCivs A). 28 iS Wa Go ge 
National” Union “&. 9 Ins.” @o,’ av.) Der= 
rok (Lexk Cie. AS) 133) vidas 

32. National Union F. Ins. Co. v. 
Porroh;, (Rex. Civ. Ay 33 (Sy aioe 
Gauthier v. Waterloo Mut. Ins. Co., 
GUOnt., (AT S23 eldicm™= appr 4 ees 
Q. B. 490]. 

83. Phoenix Ins. Co. v. Boulden, 
96 Ala. 609, 11 S 774, 

[a] Mistaken statements of agent. 
—The obtaming of a policy beyond 
the limit of insurance, based on the 
mistaken statements of the agents 
who delivered the policy in suit, as 
to the amount of insurance still 
alive on the property was held not 
to vitiate the policy. Boulden  v. 
Syndicate Ins:-Co,, (Ala\) 11° S* 77T7- 
Pheenix Ins. Co. v. Boulden, 96 Ala. 
609, 11 S 774. 

Cancellation of subsequent policy 
see infra § 338. 

34. Ill—Westchester F. Ins. Co. 
Vv, Woster, “90 Tl. 120" 

Kan.—Dabney v. Connecticut F. 
Ins, Co., 104 Kan. 796, 180 P 784; 
Humble v. German Alliance Ins. Co., 
rs 140, 116 P 472, AnnCas1912D 

Ky.—London, ete, F. Ins. Co. v. 
Turnbull, 86 Ky. 2380, 5 SW 542, 9 
Kyl 544, 


La.—Cannon v. Home Ins. Co., 49 
Trae Avan elie Olea pi, ONT 

Mass.—Nichols vy. Fayette Mut. F. 
Ins: Co; 1 Allen 63% 

Mich,—Smith v. American Ins. Co., 
177 Mich. 128, 143 NW—54. 

Minn.—St. George’s Church vy. Sun 
Fire) Office’ Ins.- Co,,.°54 “Minny. 1162), 


55 NW. 909. 
N. Y¥.—De Witt v. Agricultural 
Ins, -Co., W889 Phun 2295 936) Nixes 570 


Pati oie ING BY. 8 bSaeolo INGEN On cals 
N. C.—Nelson y. Atlanta Home 
Ing. Co.) 120) INGCAT 3.0258 2 isin Oe 
Oh.—Knight v. Eureka F. & M. Ins. 
Cou 26 Ohy St.5 664120) Andi 778) 
Pa.—West Branch Lumberman’s 
Exch. ‘v. American Cent. Ins. Co., 
ISM a. SGC. se A WA OSM 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 325-326] 


ditional insurance to disclose its existence and un- 
equivocally disclaim. any benefit therefrom;*> and 
if he retains the insurance and accepts payment of 
the proceeds after loss, the prior policy is for- 
feited.*° However, if insured claims the additional 
insurance atter a loss in ignorance that it was 
procured by the agent without obtaining the consent 
of the original insurer, which was the condition on 
which he authorized the agent to procure such ad- 
ditional insurance, insured will not thereafter be 
estopped to disclaim it upon learning that such con- 
sent had not been obtained.?7 Additional insurance 
issued by mistake without the request of insured 
and which he does not seek to enforce will not 
avoid a prior policy.*s In some jurisdictions it 
has been held that a policy limiting the total insur- 
ance to a specified per cent of the value of the 
property is not avoided by overvaluation in the 
absence of a fraudulent intent,®® especially where 
such overvaluation is slight and may reasonably be 
accounted for by an honest difference of opinion.*° 

[§ 326] f. What Constitutes Additional Insur- 
ance *4—(1) Invalid Insurance. While some au- 
thorities have held that a condition against addi- 
tional insurance is violated by procuring a sub- 


Tex. — Dumphy v. Commercial 
Union Assur. Co., 174 SW 814 [rev 
(Civ. A.) 142 SW 116]; Ginners’ Mut. 


FIRE INSURANCE 


Me.—Lindley v. 
Mut. F. Ins, Co., 65 Me. 368, 20 AmR 


[26C.J.] 261 


sequent policy, even though such policy is void,4? 
nevertheless it is the general rule that, to avoid 
a policy on account of additional insurance, the 
additional insurance must be valid and enforceable. 
If it is void there has never actually been any ad- 
ditional insurance, and the prior policy is unaf- 
fected.4% But the condition against additional in- 
surance is generally regarded as violated if the 
second policy is merely voidable,4* or requires ex- 
trinsic evidence to establish its invalidity;4> al- 
though some authorities have held that a voidable 
policy does not violate such condition any more than 
one which is absolutely void.4¢ Where the second 
policy, like the first, contains a provision that it 
shall be void if insured has or obtains other insur- 
ance, there is a conflict of opinion as to whether 
the second poliey is ipso facto void by virtue of the 
clause and of the prior insurance, and hence does 
not constitute a breach of the prohibition contained 
in the prior poliey, or whether the second policy is 
voidable only at the option of the second insurer 
and henee constitutes such additional insurance as 
to vitiate the prior contract.47 In many cases the 
former view is adopted; the second policy is there- 
fore void and the prior policy enforceable, the con- 


Union Farmers’ LEVER ON ete, -sinis.! ‘Co.,.) 9) ppinsiud: 
Ot a 


N. Y.—Landers v. Watertown F. 


Underwriters v. Wiley, (Civ. A.) 147 
SW_ 629. j 

N. B—McLachlan vy. 
CoO MOINSEB 7 3: 

Ont.—Bull v. North British Cana- 
dian Inv. Co., 14 Ont. 322 [app dism 
TOM OntewARE42 Py afi. 23 7iCame tS” ic. 
697)]1; Sauvey v. Isolated Risk, etc., 
Bieeiasto1o., Me4eetire CL"OY Be 523: 
Kanady v. Gore Dist. Mut. F. Ins. 
Con 44 USC @? Bi 261; 

Additional insurance by mortgagee 


/Mtna Ins. 


on mortgagor’s interest see infra 
Sai 
35. McKelvy v. German-American 


iiss Co. l6labay 209,, 20 A Lis, 

36. German Ins. Co. v. Emporia 
Mut. Loan, ete. Assoc., 9 Kan. A. 
803, 59 P 1092; Gnat v. Westchester 
We ias. Co... 167° Wis. .274,. 167 CNW 
"250, LRA1918D 779; Dafoe v. 
Johnstown Dist. Mut. TNSs 4 CO. 
Vii CAR CzaIP ebb. f Amd seer intra 
§ 326. : 

87. Scottish Union, etc., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9. 

88. North British, etc., Ins. Co. v. 
Robertson, 1384 Ky. 529, 121 SW 
630. 


39. O’Leary v. German American 


Ins. Co., 100 Iowa 390, 69 NW_686;: 


Pennsylvania F. Ins. Co. v. Wag- 
gener, 44 Tex. Civ. A. 144, 97 SW 
541. 

40. Teter v. Norfolk F. Ins. Corp., 
WAN. “Va. 461, 82 ‘Si 2015 Teter: v. 
Franklin F. Ins. Co., 74 W. Va. 344, 


82 SE 40. 
41. Time of effecting see supra 
321. 

ye Funke v. Minnesota Farmers’ 


Mut. F. Ins. Assoc., 29 Minn. 347, 13 
NW 164, 48 Amk 216. ¥ 

[a] In England, where “honor 
policies are declared by statute to be 
void, if such a policy is procured in 
violation of the terms of a_ prior 
policy, the prior insurer is relieved. 
This ruling is based upon the fact 
that, although the statute declares 
such “honor’’ policies to be void, yet 
they are universally recognized and 
treated by all parties as_ perfectly 


good. See Roddick v. Indemnity 
Mut. Mar. Ins. Co., [1895] 1 Q. B. 
836. 


43. 1ll.—Boston Dwelling House 
Ins, Co. v. Garner, 56 Ill. A. 199. 

{nd.—Phenix. Ins. Co. Vv. Lamar, 
106 Indy 513, 7 NE 241, 55 AmR 764; 
Rising, Sun Ins. Co. v. Slaughter, 20 
Ind. 520. 


701 (dictum); Philbrook v. New Eng- 
land Mut. F. Ins. Co., 37 Me. 137. 

Md.—Sweeting v. Hartford County 
Mut. F. Ins. Co., 838 Md. 638, 84 A 
826, 32 LRA 570. 

Mass.—Wheeler v. Watertown F. 
Ins. Co.. 1381 Mass. 1; Hardy v. Union 
Mut. ©. InsieCo, 4 Allen- 217; Clark 
v. New England Mut. F. Ins. Co., 6 
Cush. 342; 568 AmD 44, 

Mo.—Dahlberg v. St. Leuis Mut. F. 
& M. Ins. Co., 6 Mo. A. 121. 

N. H.—Gale v Belknap County Ins. 
Co., 41 N. H. 170. 

N. J.—Scheneck v. Mercer County 
Miutpeee Ins Cos 2emiNne Jit) Ly e447: 
Jersey City Ins. Co. v. Nichol, 35 N. 
J. Hq. 291, 40 -AmR 625: 

Oh.—Fireman’s Ins. Co. v. Holt, 35 
Oh. St. 189, 35 AmR’ 601; Knight v. 
Bureka F.'& M. Ins. Co., 26 Oh. St. 
664, 20 AmR 778. 

Pa.—Mitchell v. Lycoming Mut. 
Ins. Co., 51 Pa. 402; Marshall v. In- 
surance Co. of North America, 28 
WklyNC 283. 

Tex.—Wilson v. Adtna Ins. Co., 12 
Tex. Civ. A. (512,933 SW 1085. 

Va.—Sutherland v. Old Dominion 
IN'S¥ 'ConwohrG nace Cia Vasa 6% 

W. Va.—Woolpert v. Franklin Ins. 
Co.,- 42 W. Va. 647, 26 SE 521. 

Wis.—Walters v. St. Joseph F: & 
M. Ins. Co., 39 Wis. 489. 


Eng.—Equitable Fire, etc., Office, 
Mt. va Ching “Wor eiong,. [1907] 
DRA KES G5 


N. B.—Pacific Coast F. Ins. Co. v. 


Hicks, 42 N. B. 294. 

Que.—National Ins. Co. v. Rous- 
seau, 13 Que: Bi) 295. 

[a] As for instance (1) if the 


second policy is void because issued 
by a foreign insurer without compli- 
ance with statutory regulations. Ris- 
ing Sun Ins. Co. v. Slaughter, 20 Ind. 
520. (2) Or if the second company 
has no license from the government, 
or charter, when the same is required 
by the local law. National Ins. Co. 
vy. Rousseau, 13 Que. L. 295, (3) Or 
where insured had not the sole, en- 
tire, and unconditional ownership of 
the property as he had represented 
to insurer. Wheeler v. Watertown F. 
Ins. Co., 131 Mass. 1. 

44, U. S.—Turner v. Meridan F. 
Ins, Co., 16 Fed. 454. : 

Ga.—Lackey v. Georgia Home Ins. 


Co., 42 Ga. 456. 
Ind.—American Ins. Co, v. Rep- 
logle, 114 Ind. 1,15 NE 810. — 
Ky.—Stevenson v. Phenix Ins. 


Ins. Co., 86 N. Y. 414, 40 AmR 554; 
Bigler vs, New York .Centi, dinsl) Gos 
22 N. Y. 402. 
Pa.—Mitchell v. Lycoming Mut. 
Tnsn ‘Cov bl Wart 402. 
Tenn.—Somerfield v. State Ins. Co., 
8 Lea, 547, 41 AmR 662; Royal Ins. 
Co. v. McCrea, 8 Lea 531, 41 AmR 


656. 

Ont.—Gauthier v. Waterloo Mut. 
Inshucol, w6_-Ontel A. 3231 ta Jacobsenv: 
Hquitablesans: 3 Co.c7l9. sue Ch Ow Bs. 
250; Ramsay Woollen Cloth Mfg. Co. 
Ve Mutualebs ins. Cos iW eCs Qi: 
516. 

“Tt is not true, that because a 
policy is procured by misrepresenta- 
tion of material facts, it is therefore 
to be treated, in the sense of the 
law,.as utterly void ab initio. It is 
merely voidable, and may be avoided 
by the underwriters, upon due proof 
of the facets; but until so avoided, it 
must be treated, for all practical pur- 
poses, as a subsisting policy.’ Car- 
penter v. Providence Washington Ins. 


Cos el6uPets! CU, 1S5)e495, 3509, loess 
ed. 1044. 
[a] “We think the court adopted 


the proper distinction—if they were 
void at the time of the loss they con- 
stituted no obstacle; but if voidable 
only by reason of some breach of 
condition enabling insurers to avoid 
them but which they had waived, the 
Overinsurance undoubtedly existed.’’ 
Mitchell v. Lycoming Mut. Ins. Co., 
51 Pa. 402, 409 (per Agnew, J.). 

45. Turner v. Meridan F. Ins. Co.. 
16 Fed. 454; American Ins. Co. v. 
Replogle, 114 Ind. 1, 15 NE 810; 
David v. Hartford Ins. Co., 13 Iowa 
69 


46. Sweeting v. Hartford County 
Muti. Ins. Co., 83) Md. “638, 68) 345A 
826, 32 LRA 570. 

“Other insurance does not mean a 
void policy which obviously affords 
no insurance at all; nor does it mean 
a policy which may, at the option of 
the underwriter, be cancelled, for 
that is at best but conditional insur- 
ance; but it means a binding, avail- 
able insurance, one upon which the 
insured can rely for protection In 
case of loss and which he ean enforce 
by law, and which cannot be repudi- 
ated with impunity at the arbitrary 


election of the insurer.” Sweeting 
v. Hartford County Mut. EF. Ins. Co., 
supra. 

47. See supra §§ 230, 321; and in- 


Co., 838 Ky. 7, 4 AmSR 120; Suggs v.| fra notes 48-50. 


262 [26C.J.] 
dition remaining unbroken.48 But the authorities 
are nearly as numerous to the effect that the second 
policy is valid until avoided, and hence constitutes 
additional insurance within ’the prohibition of the 
policy.*® However, if the second policy, although 
voidable only, is treated as void by insurer issuing 
it, as soon as it has notice of the prior policy, the 
first insurer cannot avoid liability on the ground of 
additional insurance.5° Insurers have in. view of 
this conflict inserted in their uniform policies a pro- 
vision that the forfeiture is to occur whether the 
additional insurance be ‘‘valid or otherwise.’’ In 

general such a clause is held as reasonable and 
valid; 351 although authorities are not wanting for 
the doctrine that even under this form of the clause 
the other insurance must be valid in order to effect 
a forfeiture of the policy? The fact that the 
second insurer waives the defense of invalidity and 
pays the policy either in full or in part by way of 
compromise does not estop insured to deny the 
validity of the second policy, so as to avoid for- 
feiture of the prior policy for violation of the 
condition against additional insurance;>* and the 
same rule applies where after a loss a policy was 
issued and antedated, and insured sued thereon and 
forced a compromise.®* It has been held in some 
jurisdictions, however, that where the second policy 


4s. Ill.—Germania F, Ins. Co. v.} Andes Ins. Co., 
Klewer, 129 Ill. 599, 22 NE 489 [rev 
27 Ill. A. 590]. Q. B 250 
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JSeKW., (Erne. 1a: 
Jacobs v. Equitable Ins. Co., 19 U. C. 


Behrens v. Germania F. Ins. [a] 


[§§ 326-328 


is voidable only, and insured retains it until after 
loss and brings an action thereon which is settled 
by insurer, insured is estopped to deny its validity, 
and hence cannot recover on the prior policy.5> Hs- 
toppel of insured to claim that the subsequent in- 
surance is invalid does not arise because he made a 
claim under the second policy, if the claim was not 
allowed,°® nor because in his proofs of loss he gave 
notice that there was subsequent insurance on the 
property.°* 

[§ 327] (2) Incomplete Insurance. A policy 
containing a condition against additional insurance 
is not affected by incomplete additional insurance.®® 
So if the additional insurance is taken out condi- 
tionally, to be binding only in case the first insurer 
consents thereto, the first policy is not avoided.®® 
It is no defense to a recovery on the first policy 
that after a loss a further policy was issued and 
antedated,®° even though insured forced a compro- 
mise thereon.®! Nor is it-a defense that the second 
insurer subsequently voluntarily paid the amount 
of its policy,®? or paid it by mistake under a policy 
not embracing the property destroyed;%? or that 
after loss insured filed proofs of loss with the second 
insurer whose policy had been issued without in- 
sured’s knowledge or acceptance.®4 

[§ 328] (3) Renewal of Existing Insurance. 


| Co. v. Holt, 35-Oh. St: 189, 35 AmR 
601; Moore v. Farmers’ Mut. F. Ins. 
Co.. 45 Pa.’ Super, 541. 

The reason assigned is that 


Ky.—Boatman’s F. & M. Ins. Co. 50. 
v. James, 10 KyL 816. 

Md.—Sweeting v. Hartfcrd County 
Mut, F. Ins. Co., 83 Md. 63, 34 A 
826, 32 LRA 570. 

Mass.—Austin v. Dixie F. Ins, Co., 
232 Mass. 214, 122 NE 382; Hayes v. 
Milford Mut. F. Ins. Co., 170 Mass. 
492, 49 NE 754; Thomas v. Builders’ 
Mut. F. Ins. Co., 119 Mass. 121, 20 
AmR 317; Jackson v. Massachusetts 


Mut. F. Ins. Co., 23 Pick. 418, 34 
AmD 69. 

N. H.—Gale v. Belknap County 
Ins; ‘Coz,.40 IN. Hi: 170; 

N. J.—Scheneck v. Mercer County 
Nite wins. Coy. 24 IN dette; 
Jersey City Ins. Co. v. Nichol, 35 


N. J. Eq. 291, 40 AmR 625; 

Oh.-—Fireman’s Ins. Co. v. Holt, 
35 Oh. St. 189, 35 AmR 601. 

Pa.—Stacey v. Franklin F. Ins. 
Co., 2 Watts & S. 506; Moore v. 
Farmers’ Mut. F. Ins. Co., 45 Pa. 
Super. 541; Knapp v. North Wales 
Mut. Live Stock Ins. Co., 11 Montg. 
Co. 119; Marshall v. Insurance Co, of 
North America, 28 WklyNC 283. 

Va.—Sutherland v. Old Dominion 
Ins. Co., 31 Gratt. (72 Va.) 176. 

W. Va.—Woolpert v. Franklin Ins. 
Co., 42 W. Va. 647, 26 SH 521. 

49. U. S.—Turner v. Meridan F. 
Ins. Co., 16 Fed. 454. Contra Alli- 
son v. Phoenix Ins. Co., 1 F. Cas. No. 
252, 3 Dill. 480. 

Ga.—Lackey v. Georgia Home Ins. 
Co., 42 Ga. 456. 

Ind.—Replogle vy. American Ins. 
Co., 132, Ind. 360, 31 NE 947, 114 Ind. 
1, 15 NE 810. 

K Stevenson v. Phoenix Ins. Co., 
83 Ky. 7, 4 AmSR 120; Stephenson 
v. Phenix Ins. Co., 6 KyL 196. 

La.—Allen v. Merchants’ Mut. Ins. 
Co., 30 La. Ann. 1386, 31 AmR 243. 

Mich.—Donogh v. Harmers’ F. Ins. 
Co., 104 Mich. 5038, 62 NW 721. 

Nebr.—Hughes vy. Insurance Co. of 
eel America, 40 Nebr. 626, 59 NW 

Qe 

N. Y.—Bigler v. New York Cent. 
Ins. Co., 22 N. Y. 402 [aff 20 Barb. 635]. 

Tenn.—Somerfield v. State Ins. Co., 
8 Lea 547, 41 AmR 662. 

Co, 12 


Tex.—Wilson v. Adtna Ins. 
Tex. Civ. A. 512, 838 SW 1085. 

Ont.—Gauthier v. Waterloo Mut. 
ine..'Co:,,.6 Ont... A. 231; Masons. 


Co., 64 Iowa 19, 19 NW 838; Hubbard 
v. Hartford F. Ins. Co., 33 "Iowa 325, 
11 AmR 125. 

ish Pee a econ menial Ins. Co. v. 
Hulman, 92 Ill. 145, 24 AmR 122. 

Ind.—Phenix Ins. Co. v. Lamar, 106 
Ind. 513, 7 NH 241, 55: AmR 764, 

iKy.—Northwestern Nat, Ins. Co. v. 
Avant, 132 Ky. 106, 116 SW 274. 

Mich.—Donogh v. Farmers’ F. Ins. 
Co., 104 Mich. 508, 62 NW 721; Liver- 
pool, ete?) ins: Co. v. Verdier, 35 
Mich. 395. 

Miss.—Cassity v. New Orleans Ins. 
Assoc., 65 Miss. 49, 3 S 188. 

Nebr.—Hughes v. Insurance Co. of 
North America, 40 Nebr. 626, 59 NW 
112. 

N. C.—Sugg v. Hartford F. Ins. 
Go.,, 98 N.C. Pr 43, 8 SH 732. 

Pa.—Heritium v. Cencordia F. Ins. 
Co, 743) ba. Co: 

Ss. C.—Spann v. Phoenix Ins. Co., 
83 S.C. 262, 65 SE 232. 

Tex._-Southern Nat. Ins. 
Barr, (Civ. A.) 148 SW 845; Dumphy 
v. Commercial Union Assur. Co., 
(Civ. A.) 142 SW 116; National Union 
iH. dns’), Coe y.., Dorroh,.(Chy.. Adyw33 
SW 475; Wilson vy. Z8tna Ins. Co., 22 
Tex. Civ. A. 512; 38 SW.1085. 

N. B.—Hammond vy. Citizens Ins. 
Co.,. 265N,) Be 37s 

{a] In Missouri, in a case where 
the liability of defendant was limited 
in accordance with the amount of 
insurance on the property by other 
policies “without reference to the 
solvency or the liability of the other 
insurers,” the words quoted had ref- 
erence only to valid insurances, 
which, although in force at the time 
of the loss, did not constitute legal 
liabilities, and did not include con- 
tracts of supposed insurance which, 
for any sufficient cause, failed ever 
to become operative. Parks v. Hart- 
ford F.. Ins; Co., 100 Mo. 378, 12 SW 
105 

52. Gee v. Cheshire County Mut. 
Bins. \Coy ed) wNG een 65.) 2.0. Anni aya 
(holding clause void for repugnancy, 
and inconsisent with the scope and 
effect of the contract). 

53. Lindley v. Union Farmers’ 
Mut. F. Ins. Co., 65 Me. 368, 20 AmR 
701; Hardy v. Union Mut. F. Ins, Co., 
4 Allen (Mass.) 217; Fireman’s Ins. 


Oy SAA 


there was no reliance by the first in- 
surer on the second insurer’s pay- 
ment, or change of position conse- 
quent thereon. It is therefore held 
that as the policy actually was void 
there was no breach cf the condition 
by the acceptance of a mere gratuity. 
Lindley v. Union Farmers’ Mut. F. 
Ins. Co., 65 Me. 368, 20 AmR 701. 

54. Taylor v. State Ins. Ca, , 107 
Iowa 275, 77 NW 1082. 

55a Biegler vy. New Yerk Cent. Ins. 
Co., 20 Barb. 635 [aff 22 IN. Y. 402]. 

Ratification of policy obtained 
without knowledge or consent of in- 
sured see supra § 325. 

a Jerséy City Ins. Co. v. Nichol, 

. J. Eq. 291,'40 AmR 625. 

wer Hubbard v. Hartford F, Ins. 
Co., 83 Iowa 325, 11 AmR 125. 

58. National Mut. F. Ins. Co, v. 
Duncan, 44 Colo. 472, 98 P 634, 20 
LRANS 340; Taylor v. State Ins. ’Co., 
107 Iowa 275, 77 NW 1032; Western 
Assur. Co. v. Temple, 31 Can. Sacc: 
373 [dism app 35 N. B. 171]; Whitla 
v. Royal Ins. Co., 14 Man. 90 [app al- 
ith on other grounds 34 Can. S. C. 

[a] Where the application for 
further insurance was accepted but 
notice of such acceptance was not re- 
ceived by insured until after the loss, 
there was no breach of the original 
policy. Western Assur. Co. v. Tem- 
ple, 31 Can..S. C. 373 [dism app 35 
N. B. 171]; Commercial Union Assur. 
Corv: Temple, 29 scat ss Cr 2 0G 

59. Gross v. New York, etc., SS. 
Co., 107 Fed. 516. 

60. Taylor v. State Ins. Co., 98 
Iowa 521, 67 NW 577, 60 AmSR "219, 
107 Iowa 275, 77 NW 1032. 

61. Taylor. V.. State™ Ins: Coz, ) 98 
Iowa 521, 67 NW 577, 60 AmSR 210, 
107 Towa. 275, 77 NW 1032, 

[a] For the reason that liability 
on the policy in suit attached before 
the other policy issued. Taylor v. 
State Ins. Co., 98 Iowa. 521, 67 NW 
577, 60 AmSR 210, 107 Iowa 275, 77 
NW 1082. 


62. Commercial Union Assur, Co. 
v; ‘Temple, 29 \Can.’S., CG, 206, 
63. Home F. Ins. Co. v. Deets, 54 


Nebr. 620, 74 NW 1088. 
64. Nelson v. Atlantic Home Ins. 
Co., 120/N. -C. 302, 27 SH 38. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 328-329] 


Where a policy prohibiting additional insurance is 
issued with the knowledge of insurer that other 
policies are in existence on the same subject mat- 
ter, the continuation of the existing insurance either 
by renewal of such policies or by substituting 
policies in other companies for no higher amount is 
not a breach of the condition,** although there is 
some authority to the contrary.6* The condition is 
not violated even though a new policy instead of a 
renewal certificate is taken.** But it has been held 
that a promise in the application not to renew a 
prior policy is equivalent to a warranty when such 
application is made a part of the policy, and a 
breach thereof will forfeit the insurance.®® 

[§ 329] (4) Identity of Subject Matter.°° To 
constitute double and therefore prohibited insur- 
ance the additional insurance must be upon the 
same property and risk,’° as well as upon the same 
interest.74_ Thus an additional insurance clause in 
a policy on a building is not violated by other in- 
surance upon the goods therein;?? but it is broken 
by other insurance upon appurtenances for the loss 
of which recovery might be had on the former pol- 
icy.’* The rule as to identity of subject matter does 


65. Iowa.—Magarrell v. American 
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Ky.—Hurst Ins. Co. v. Deatley, 175 
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not mean, however, that all the property insured 
under each policy must be precisely identical.”4 
Hence if a subsequent policy insuring other prop- 
perty includes the property already insured, the 
prior policy will be avoided, at least to the extent 
of the property so inecluded.7® This has been held 
to be the rule where the policy which includes other 
property in addition to that insured by the first 
policy does not apportion the insurance between the 
two items,*® although a contrary rule prevails in 
some jurisdictions.** So it is the general rule that 
subsequent insurance of a part only of the property 
will violate the condition of the prior policy against 
additional insurance,’* especially where the prior 
policy stipulates against further insurance in whole 
or in part.7® But it has been held that the con- 
dition is not violated in toto where the original 
policy is divisible.8° So where the first insurer for 
its Own convenience includes two separately insured 
risks under one policy, the two being regarded as 
separable, forfeiture will not result, although in- 
sured procures additional insurance on one of the 
risks so included.*t An insurance upon merchandise 
kept for sale covers property of the same deserip- 


49 Pa. 14, 88 AmD 477; Boatman’s F. 


Ins. Co., 180 Iowa 1015, 164 NW 216. 

Miss.—A#tna Ins, Co. v. Smith, 117 
Miss. 327, 78 S 289, LRAI918D 1158; 
New Orleans Ins. Assce. v. Holberg, 
64 Miss. 51, 8 S 175. 

N. H.—Dunstable First Baptist 
Soc. v. Hillsborough Mut. F. Ins, Co., 
19 N., H. 580. 

N. Y.—Pitney v. Glens Falls Ins. 

Co...0b4 Nuey. 6, [att 61 -Barb-.335)); 
Brown v. Cattaraugus County Mut. 
Ins. Co., 18 N. Y. 385; Lewis. v. Guar- 
dian F., ete., Assur, Co., 93 App. Div. 
157, 87 NYS 525 [aff 181 N. Y. 392, 74 
“NE 224, 106 AmSR 557]; Pechner v. 
Pheenix Ins. Co., 6 Lans. 411 [aff 65 
N. Y. 195 (aff 95 U. S. 188, 24 L. ed. 
427) ]. : 

N. C.—Collins v. Farmville. Ins., 
etc., Co. 79 N. C. 279, 28 AmR 322. 

Eng.—National Protector F. Ins. 
Cols btd.nv. Nivert,, £19131) Acic. 507; 
General Ins. Co., Ltd. v. Cory, [1897] 
1-Q. B. 335. 

Can.—Parsons v. Standard F. Ins. 
Co., 5 Can. S. C, 233. ; 

Ont.—Thompson yv Equity F. Ins. 
Co., 17 Ont. L. 214, 12 OntWR 3873, 13 
AnnCas 532 [dism app 10 OntWR 761, 
and app allowed on other grounds 41 
Can. S. C. 491]; Mutchmor v. Water- 
loo Mut. F. Ins. Co., 4 Ont. L. 606; 
Moore y. Citizens F. Ins. Co, 14 Ont, 
A. 582; Lowson y. Canada Farmers 
Mut. F. Ins. Co., 6 Ont. A. 512. 

[2] Where the prior insurer is 
about to become insolvent it has 
been held that the condition’ is not 
broken by the insured replacing a 
policy for the same amount in a sol- 
vent concern. ae ee Co.,, tutd, 
v. Cory, [1897] 1 Q. B. 4 

ee. ia y. Citizens’ Mut. Ins. 
Co., 23 La. Ann. 332; Burt_v. People’s 
Mut, F. Ins. Co., 2 Gray (Mass.) Sos 


Healey v. Imperial F. Ins. Co., 5 Nev. 
8. 
ae Stage v. sea Cor Eo 
. Div. 509, 78 NYS . : 
ee Deitz v. Mound City Mut. F., 
etc.. Ins. Co., 38 Mo. 85. 
69. Prior imsurance see supra 
§ 229 


70. U. Sorat ue Co. v. Attna 
ns. Co., 121 Fed. 882. 
; Tll.—Westchester F. Ins. Co. v. Fos- 
ter, 90 Ill. 121. See Bonner v. Mil- 
waukee Mechanics’ Ins, Co., 199 Ill. 
A. 166 (policy on a house and con- 
tents not avoided because the insured 
subsequentiy procured insurance om 
a piano bought under a conditiona 
sale contract, and to which title haa 
not been procured at the time of the 
fire, especially where the piano Rage 
worth nearly twice the amount oO 
insurance on the personal property). 


Ky. 728, 194 SW 910, LRA1917E 750. 
Me.—Jones vy. Maine Mut. F. Ins. 
Co., 18, Me. 155. 
N. Y.—Lowell Mfg. Co. v. Safe- 
guard EF. Ins. Co., 88 N. Y. 591; Amer- 
ican Ins. Co. v., Griswold, 14 Wend. 
399 


Oh.—Roots v. Cincinnati Ins. Co., 
1 Disn. 138, 12 Oh. Dec. (Reprint) 535. 

Pa.—West Branch lLumberman’s 
Exch. v. American Cent. Ins. Co., 183 
Pa. 366, 38 A 1081; Clarke v. Western 
Assur. Co., 146 Pa. 561, 23 A 248, 28 
AmSR 821,15 LRA 127; Lebanon Mut. 
Ins. Co. v.. Kepler, 106 Pa. 28; Frank- 
lin F. Ins. Co. v. Updegraff, 43 Pa. 
350; Boatman’s F. & M. Ins. Co. v. 
Hocking, «5. Pas; Cas,, 180; 8) A417; 
Yanko yv. Standard F, Ins. Co., 31 Pa. 
Super. 1. 

Tex.—Norwich Union F. Ins. .Soce. 
v. Cheaney, (Civ. A.) 128 SW 1163. 

Va.—Home Ins. Co. v. Gwathmey, 
82 Va. 923, 1 SE, 209. 

Eng.—Roddick v. Indemnity Mut. 
Mar, sins Cove [L8ooi be. By 7s36., 
North British, ete., Ins. Co.. v. Lon- 
don, etc., Ins. Co., 5 Ch. D. 569. 

Ont.—Parsons v. Queen Ins. Co., 29 
UAC CAP Agss3 ; 

[a] Definitions.—(1) “Double in- 
surance takes place when the assured 
makes two or more insurances on the 
same subject, the same risk, and the 
same interest.” Meigs v. Insurance 
Co. of North America, 205 Pa. 378, 
383, 54 A 1053 [quot Sloat v. Royal 
Ins. Co., 49 Pa. 14, 88 AmD 477]. (2) 
Similar definitions. See cases supra 
this note. 

Cross references: 

Contribution among insurers see in- 
fra § 617. : 
Prorating liability see infra §§ 463- 

466. 


Reinsurance an@ double insurance 


distinguished see supra § 179 

note 64 [cl]. ‘ 

71. See infra § 330. . 

72, Illinois Mut. F. Ins. Co. v. 
O’Neile, 13 Ill. 89; Jones v. Maine 


Mut. F. Ins. Co., 18 Me, 155. 

73. Shannon y. Gore Dist. Mut. F. 
iInsCo;, 2 Ont”. 7396. 

74. Phoenix Ins. Co. v. Michigan 
Southern, ete, R. Co., 28 Oh. St. 69. 

75. Phoenix Ins. Co. v. Michigan 
Southern, etc., R. Co., 28.Oh, St. 69. 


7G. .Ogden v. East River Ins. Co.,, 


50 N. Y. 388, 10 AmR 492 [overr 
Howard Ins. Co. v. Scribner, 5 Hill 


298]. 

aE. Meigs v. Insurance Co. of 
North Ameriea, 205 Pa. 378, 54 A 
4053: Clarke v. Western Assur. Co., 


146 Pa. 561. 23 A 248, 28 AmSR 821, 
15 LRA 127; Sloat v. Royal Ins. Co., 


& M. Ins, Co. v. Hocking, 5 Pa. Cas. 
180, 8 A 417. 

78. U. S.—Union Nat. Bank v. 
German Ins. Co.;. 71 Fed. (473:'18.0CA. 

Ga.—Pheenix Ins. Co. v. Gray, 107 
Ga. 110, 32 SE 948. 

Ind.—Havens v. Home Ins. Co., 111 
Ind. 90, 12 NE 137, 60 AmR 689. 

Ky.—Davis v. Northwestern Mut. 
Ins, Co., 12 KyL 844. 

La.—Allen y. Merchants’ Mut. Ins. 
Co., 30 La. Ann. 1286, 31 AmR 243. 

Me.—Towle v. Dirigo Mut. F. Ins. 
Co. Ot Me e317 1 8ck 8a 

Md.—Associated Firemen’s Ins. Co. 
v. Assum, 5 Md. 165, . 

Mass.—Clark v. Hamilton Mut. Ins. 
Co., 9 Gray 148; Kimball v. Howard 
BINS CO. Om uayeno ot 

Tenn.—Smith v. Continental Ins. 
Co., Lenn: Civ, -As 724) 

Tex.—Westchester F. Ins. Co. v. 
Storm, 6 Tex. Civ. A. 390. 25 SW 318. 

Ont.—Billington v. Canadian Mut. 
BS Ins.) Cory 39) UC. @ gis: sAe 3. 

{a] Ilustration. — Where the 
policy covers a building, machinery, 
and stock in separate amounts, the 
procuring of another policy upon the 
building and machinery precludes re- 
covery on the policy for loss of the 
stock. Ramsay Woollen Cloth Mfg. 
Colrv.. Mutual ne ins. Go., Lie Une, 
Q. B. 516. 

Entire or severable policies see in- 
fra §§ 347-349 

Insurance on stock in trade see in- 
fra notes 82-87. 

79. Phoenix Ins. Co. v. Gray, 107 
Ga, 110, 32 SE 948; Home Ins. Co. v. 
Boatner, (Tex. Civ. A.) 218 SW 1097. 

80. Illinois Mut. F. Ins. Co. v. Fix, 
53 Ill. 151, 5 AmR 38; Sunderlin v. 
Adina Ins. “Co., -18 Hun CN: Y.) 522; 
Attna’ Ins. Co. v. Dancer, (Tex. Civ. 
AL) USMS Wal 172: 

[a] Dlustration.—A. contract of 
insurance upon a house for a certain 
amount, and upon household furni- 
ture for another amount, is divisible, 
so that the procurement of addi- 
tional insurance upon the personal 
property did not affect the validity 
of the insurance upon the house. 
Aitna Ins. Co. v. Dancer, (Tex. Civ. 
AS) L8LEOSW it72: 

[b] Partial overlapping is not 
double insurance, at least not such 
as will prevent recovery on the por- 
tion not doubly insured. Sunderlin 
v. Adina Ins. Co. 18 ‘Hun! (N. Y¥:) 
522 (one policy covering building 
and machinery, another’ covering 
building alone). 

81. Loudoun County Mut. F. Ins. 
Co. ‘v. Ward, 95 Va. 231, 28 SH 209. 


264 [26 0. J.] 


tion substituted for the original article sold.*? 
Therefore the taking out of insurance upon such 
insurance.*? 
an insured stock of goods is mingled with another 
stock so insured as to cover additions there is double 
But this rule has been held inappli- 
cable where insured in taking out the second poley 
did not intend to effect double insurance,*® 
where the commingling was done with insurer’s 
And where a policy pro- 


substituted articles is double 


insurance.54 


knowledge and consent.®® 
vided that it should be void in 


policy ‘‘has been or shall be issued’’ covering the 
whole or any portion of the property, it was held 
that the condition was not violated by removing 
the insured stock of goods to another place and 
mingling them with goods already insured by an- 
Where a second policy by mutual 
mistake describes the property covered by the orig- 
inal policy, although different property was intended 
to be insured, there is no breach of the condition 


other policy.§* 


82. See supra § 92. 

832); Peoria Mi &- Ms Insw> Cor iv, 
Anapow, 45 Ill. 86; Johnson v. Farm- 
ers’ Ins. Co., 126 Iowa 565, 102 NW 
502; Walton v. Louisiana State M. & 
F.. Ins. Co., 2 Rob. (La.) 562; Whit- 
well v. Putnam F. Ins. Co., 6 Lans. 
GN YE) OL66; 

84. Washington Ins. Co. v. Hayes, 
17 Oh. St. 432, 93 AmD 628. 

85. Mead v. American'\F. Ins. Co., 
13 App. Div. 476, 43 NYS 334. 

sé. London Assur. Corp. v. Sax- 
ton, 55 Ill. A. 664; Rogers v. General 
Accident F., etc., Assur. Corp., Ltd., 
42 Ont. L. 419, 42 DomLR 656 [aff 
13 OntWN 175]. 

87. Vose v. Hamilton Mut. 
Co; 39 Barb. CN: OY.) 302% 

[a] Reason for rule.—The last 
mentioned policy was not “issued” 
subsequent to defendant’s policy, nor 
was it in existence as to the prop- 
erty removed -when the policy there- 


Ins. 


on was issued. Vose v. Hamilton 
NMarteeins...Cos oo = Barb. “CNi Yu) 
802. 

88. Lovett v. National F. Ins. Co., 


OORKan., Woo. hoa ve t62. 

g9. Lovett v. National F. Ins. Co., 
99 Kan, 759, 162° P1162. 
Westchester F. Ins. Co. v. 
Gee xcauCliveAU oO Ose Ors VV. 


See cases infra this note. 

{a] What constitutes “concurrent 
insurance.”—(1) Such term is not 
confined to policies sustaining the 
same measure of liability, but means 
insurance running with the primary 
policy which to any extent insures 
the same interest against the same 
casualty at the same time. Globe, 


ete., EF. Ins. Co. v. Alaska-Portland 
Packers’ Assoc. 205 Fed. 32, 123 
CCA 340, 49 LRANS 3874 (holding 


that a policy was not avoided by 
the fact that insured also procured 
Licyd’s insurance and a marine pol- 
icy covering the same property but 
not subject to the same liability). 
(2) Insurance is concurrent where 
the subject thereof and the interest 
insured is the same, although the 
loss in one policy is payable to in- 
sured and in the other to the mort- 
gagee as his interest may appear. 
Caraher v. Royal Ins. Co., 63 Hun 
83 LAN MS= 858.5 Daft shsiGuNer Ye, (640 
mem, 32 NE 1015 mem]. (3) The 
fact that the primary policy insures 
the property for three fourths of its 
value, while the second policy in- 
sures it to its full value, does not 
prevent them from being concurrent. 
Connecticut F. Ins. Co. v. Union Mer- 
eantile Co., 161 Ky. 718, 171 SW 407. 
(4) Other definitions. New Jersey 
Rubber Co. v. Commercial Union 
Assur: Co., 64 N. iJ. i. 580, 46 A 777; 
East Texas F. Ins. Co. v. Blum, 76 
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So if 
ing 
ever, have held 


or | property.%° 


ease any other 
[§ 330] 


Tex. 
§ 465 
eGoreross of amount see supra 

92. Washburn-Halligan Coffee Co. 
v. Merchants’ Brick Mut. F. Ins. Co., 
110 Iowa 4238, 81 NW 707, 80 AmSR 
311; U. S. Fire, etc., Ins. Co. v. Nel- 
son, (Miss.) 62 S 426; Gough v. Da- 
vis, 39. App: Div. 6389) 574aNYS, 1139 
[aff 24 Misc. 245, 52 NYS 947]. 

[a] MTlustration.— A two. story 
sample room, connected with a hotel 
and used by guests of the hotel to 
display their wares, is within a fire 
policy covering the hotel and addi- 
tions thereto attached, and _ subse- 
quent insurance on the sample room 
alone is within the policy permitting 
concurrent insurance. Southern States 
F., etc., Ins. Co. v. Nelson, (Miss.) 62 
S 426; Interstate F. Ins. Co. v. Nel- 
son, 105 Miss. 437, 62 S 425. 

93. ashburn-Halligan Coffee Co. 
v. Merchants’ Brick Mut. F. Ins. Co., 
110 Iowa 423, 81 NW 707, 80 AmSR 
311; Corkery v. Security F. Ins. Co., 
99 Towa 382, 68 NW 792. 

94. See supra § 329. 

95. U. S.—Providence-Washington 
F. Ins. Co. v. Atlanta-Birmingham F. 


653, 13 SW 572. And see infra 


Ins. Co., 166 Fed. 548. 

Ala,—Hackett v. Cash, 196 Ala. 
403, 72.8 52. 

Ill—wWestchester F. Ins. Co. v. 
Foster, 90 Ill. 121. 

N. Y.—Lowell Mfg. Co. v. Safe- 


guard EF. Ins: Co., 88 N. Y. 591; Mus- 
sey v. Atlas Mut. Ins. Co., 14 N. Y. 
79; Acer v. Merchants’ Ins. Co., 57 
Barb. 68; Attna F. Ins. Co. v. Tyler, 
16 Wend. 385, 30 AmD 90; American 
Ins, Co.. Vv. Griswold, 14 , Wend. 
399. 

Oh.—Roots v. Cincinnati Ins. Co., 
1 Disn. 138; 12 Oh. Dec. CReprint) 
533. 

Pa.—Clarke v. Western Assur. Co., 
146 Pa. 561, 23 A 248, 28 AmSR 821, 
15 LRA 127; Lebanon Mut. Ins. Co. 
v. Kepler, 106 Pa. 28; Wells v. Phila- 
delphiay InsieCo., 9,2 Sergi .cs 
108. 

Va.—Home Ins. 
82) Via. 9237) Sila ee 


Co. v. Gwathmey, 
209; Connecticut 


F. Ins. Co. v.. Merchants, etc., Ins. 
Co., 15 InsLJ 615. 

Png.—North;) British, ete, Ins. Co. 
vi Londondretcsselns. Co. 5, Chae: 


569; Andrews v. Patriotic Assur. Co., 
L. R. 18 Tr. 355. 

Ont.—Gilchrist v. Gore Dist. Mut. 
By Ins:;Co.pe4 Ui Gy Oy Bald) Park 
Vil, Phoonixs 41S) ©Onml Op ai Wun Gada. 
TAO, 
“A double insurance is, where the 
same person has insurance made on 
the full value of his interest, in dif- 
ferent policies. Whether made in 
his own name, or the name of others, 
is immaterial, so that he is to have 


[§§ 329-330 


against additional insurance,’’ and the fact that 
the insured sends verified proofs of loss before dis- 
covering the mistake will not estop him from show- 
the real intention.*® 


Other authorities, how- 
that insured’s intention to effect 


insurance on different property is immaterial if he 
has actually taken out insurance on the identical 
If concurrent insurance is permitted 
by the policy °! it authorizes additional insurance 
covering a part of the property er all of it,°? or 
it may include other property.®? 

(5) “Identity of Interest—(a) In Gen- 
eral. In order that the condition against additional 
insurance be broken, it must appear, not only that 
the same property is covered,°* but also that the 
same interest in such property is doubly insured.°® 
Consequently persons having distinct insurable in- 
terests in property may each have them insured 
without infringing the clause now under discussion.?°® 
This rule applies in case of separate insurance by 


the benefit of both policies.” Wells 
v. Philadelphia Ins. Co., 9 Serge. & R. 
(Panel 03.01.07. 

“The condition against double in- 
Surance means that there shall not 
be without the consent of the com- 
pany a double insurance of the same 
interest by the insured or for his 
indemnity; that is, by any other per- 
son with his knowledge and for his 
benefit, or in which second insurance 
the interest has come to and is held 


by him.” Park v. Pheenix Ins. ‘Co., 
AO LUGS @ ss sole One porte 
96. U. S.—California Ins. Co. v. 


Union Compress’ Coltai33y Somos. 


10 SCt 368, 33 TE. ed. 730;-> Cross” 
New. ‘York, ete. “SS) Co. 107 Bed. 
516; Royster v. Roanoke, ete. SS. 
Co., 26 Fed. 492. 


Iowa.—Collins v. Iowa Mfrs’. 
Co., 184 Iowa 747, 169 NW 199. 

Ky.—Franklin M. & F. Ins. Co. v. 
Drake, 2 B. Mon. 47. 

La.—Roos v. Merchants’ Mut. Ins. 
€o:;; 27 La.«<Ann. 409)" : 

Mich.—Carpenter vy. Continental 
Ins. Co., 61 Mich. 635, 28 NW 749. 


Ins. 


N. H.—Burbank v. Rockingham 
NGG: SEs as aoe de ENE 550) 57 
AmD 300. 


N. Y.—De Witt v. Agricultural Ins. 
Co., 157 WN: Yoo353) SIN 87) Pate 89 
Hun 229, 36 NYS 570]; Sprague v. 
Holland Purchase Ins. Co. 69 N. Y. 
128; Tallman v. Atlantic F. & M. Ins. 
€Co., 4 Abb. Dec. 345, 3 Keyes 87, 33 
HowPr 400 [rev 29 HowPr 71]; Acer 
v. Merchants’ Ins. Co., 57 Barb. 68; 
Autna F. Ins. Co. v. Tyler, 16 Wend. 
385, 30 AmD 90. 

Oh.—Harris v. Ohio Ins. Co., 
Wright 544; Williams v. Cincinnati 
Ins. Co., Wright 542; Western Ins. 
Co. v. Carson, 10 Oh. Dec. (Reprint) 
728, 238 CincLBul 224. 

Pa.—Wells v. Philadelphia 
Co., 9 Serge. & R. 108. 

{a] Neither the policy of the law 
nor the contracts of insurance for- 
bid aS many several insurances upon 
the same property as there are sep- 
arate interests. DeWitt v. Agricul- 
tural nso. 5 eNom yY ako Sat Damn 
90) [ath 89 Siu 229. SGn IN YS “bOi: 
Springfield F. & M. Ins. Co. v. Allen. 
430N. Ya 389; -3) Amie tT, 

{b] Iustration.—‘Tusured,” own- 
er of property, procures no additional 
insurance, which makes policy void, 
because of another procuring insur- 
ance to protect its interest as buyer 
at sheriff's sale’ under mortgage 
foreclosure. Collins v. Iowa Mfrs.’ 
ee Cor LSA TOwan 4 feu 069 CEN We 

Insurable interest generally 
supra §§ 2-24. 

Persons affected by breach of con- 
dition generally see infra §§ 344— 
346. 


Ins. 


see 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number, 


Se oll 
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§§ 330-331] 


bailor and bailee;®7 by partners,®® or joint owners ;°° 
by heirs and dowress;! by a vendor and purehaser 
im possession under an executory agreement to pur- 
chase ;? or by a mortgagor and mortgagee? A 
policy by a lessee on his fixtures will not cause a 
forfeiture of a policy procured by the lessor. And 
the fact that a tenant who moved into an insured 
dwelling procured insurance on his personal property 
therein did not show an inerease of hazard under 
the policy on the dwelling in the absence of fraud 
or overinsurance on the personal property. If a 
person has two insurable interests in property he 
may insure them both without forfeiture. But 
where a policy covers separate interests in the 
property insured, a stipulation against other in- 
surance is violated if any of the owners of such 
interests procures a subsequent policy which covers 
any part of the other insured interest.? So further 
insurance taken out by insured’s assignee in insol- 
vency is a violation of the stipulation, since an as- 
signee can have no separate interest.8 The test in 
determining whether either interest is doubly in- 
sured is whether the owner, in case of loss, can be 
directly benefited by recovering on both policies. 
If he ean, there is double insurance.? 


97. North British, etc., Ins. Co. v. 
London, etc., Ins. Co., 5 Ch. D. 569; 
Donaldson v. Manchester Ins. Co., 14 
Ct. Sess. Cas. (3d ser.) 601. 

98. Yanko v. Standard F. Ins. Co., 
31 Pa. Super. 1 (insurance by firm, 


Ins. Co., 


CLUS; ol Par 43.85 
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Co., 65 N. Y. 6; Buffalo Steam En- 
gine Works vy. Sun Mut. 
17 N. Y. 401; Mussey v. Atlas Mut. 
IAUINGS FY S 093 

Pa.—State Mut. FH. Ins. Co. v. Rob- 


[26C.5.] 265 


[§ 331] (b) Under Mortgage.t° A mortgagor 
and a mortgagee have distinct and separate insur- 
able interests 1+ so that separate insurance thereof . 
will not avoid a policy.12 So several mortgagees 
have separate and distinct interests which do not, 
when each is insured, constitute double insurance.*% 
If the policy of the mortgagor is made ‘‘ payable to 
the mortgagee as his interest may appear,’’ this is 
regarded as an insurance of the mortgagor, and 
hence a subsequent insurance by the mortgagor vi- 
tiates the policy ;14 and the same rule applies where 
the mortgagor procures subsequent insurance after 
assigning the policy to the mortgagee as collateral 
security.15 The result is the same if the first 
policy was procured by the mortgagee in the name 
of the mortgagor.t® But additional insurance pro- 
cured by the mortgagor upon his own interest will 
not defeat the rights of the mortgagee if the lat- 
ter is separately insured, or the policy expressly 
exempts the mortgagee from the results of the acts 
of the mortgagor.* Subsequent insurance by a 
mortgagor whose title stands in the name of his 
assignee in bankruptey will not affect a prior pol- 
icy payable to the mortgagee.S Nor will such 
policy be affected by insurance taken out by the 


man, 92 Ill. 145, 34 -AmR 122. 
Kan.—Cloud County Bank vy. Ger- 

eles Ins." Cor6 Kan. Al 219) 408 
Me.—Goula v. Maine Farmers’ Mut. 

EY. Ins. C€o., 114 Me. 416, 96 A 732, 
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and insurance by one of partners of 
his individual interest not double in- 
surance). 

99. Horridge v. Dwelling-House 
Ins. Co., 75 Iowa 374, 39: NW 648; 
Franklin M. & F. Ins. Co. v. Drake, 
2 B. Mon. (Ky.) 47; Hall v. Con- 
cordia F. Ins. Co., 90 Mich. 4038, 51 
NW 524; Pitney v. Glens Falls Ins. 
Co., 65 N. Y. 6; Mussey v. Atlas Mut. 
Ins.Co;, 14_.N. Y., 79; Pitney v. Glens 
Falls Ins. Co., 61 Barb, 335. 

1.’ Haire’ v.’ Ohio “Farmers’ ’ Ins: 
Co., 93 Mich. 481, 53.NW 623, 32 
AmSR 516. 

[a] “Whus insurance on her dower 
interest does not invalidate a policy 
effected by the widow on her hus- 
band’s property for the benefit of his 


heirs. Haire v. Ohio Farmers’ Ins. 
Co., 93 Mich. 481, 538 NW 623, 32 
AmSR 516. 


2. De Witt v. Agricultural Ins. 
Com al5 TEEN en 3S dO Oo IeUN Eon Sfatt 
89 Hun 229, 36 NYS 570]. 

8. See infra § 331. 

4, Western Ins. Co. v. Carson, 10 
Oh. Dec. (Reprint) 728, 23 CincLBul 
224. 

5. Nicholas v. Iowa Merchants’ 
Mut. Ins. Co., 125 Iowa 262, 101 NW 
116. 

6. Planters’ Mut. Ins. Co. v. Row- 
land, 66 Md. 236, 7 A 257. 

7, Mussey v. Atlas Mut. Ins. Co., 
14 N. Y¥. 79; Deming v. Merchants’ 
Cotton-press, etc., Co., 90 Tenn. 306, 
17 SW 89, 13 LRA 518. ae 

[a] Rule applied.—A provision 
prohibiting other insurance without 
insurer’s written consent is violated 
by the issuance of another policy to 
one of the persons insured, who is a 
tenant in common of the property, 
where the latter policy does not men- 
tion such person’s interest. Pitney 
v. Glens Falls Ins. Co., 65 N. Y. 6 
{aff 61 Barb. 335]. 

g Dickson v. Provincial Ins. Co., 
ZAM.) Ci Hee Lot. : 

9. U. S.—Home Ins. Co. v. Balti- 
more Warehouse Co., 93 U. S. 527, 
93 L. ed. 868; Sias v. Roger Wil- 
liams Ins. Co., 8 Fed. 183. 

Mo.—Kempf v. Farmers’ Mut. F. 
Ins. Co., 41 Mo. A. 27. 

N. J.<Williams v Warbasse, 44 
Nw bg. $9, 18 A538. 

N. Y.—Pitney v. Glens Falls Ins. 


Wis.—Gillett v. Liverpool, etc., Ins. 
Co., 73 Wis. 203, 41 NW 78, 9 AmSR 


784. 
Ont.—Burton v. Gore Dist. Mut. 
Inst Coiet4gur Oss 428 


10. Persons affected by breach of 
condition generally see infra § 346. 


11. See supra § 11. 

12. U. S.—Johnson vy. North Brit- 
ISH rete; suse | CO. Wor a. was.) ENO; 
7,400, 1 Holmes 117. 

Ala.—Hackett v. Cash, 196 Ala. 
403, 72 S52. 

Conn.—Woodbury Sav. Bank, etc., 


Assoc. v. Charter Oak F. & M. Ins. 
C@o.,, 31 (Conn 251% 

Ill.— Kelley v. People’s Nat. F. Ins. 
Co., 262 Ill. 158, 104 NE 188 [aff 181 
Ths “Agaqi427. Commercial, Union 
Assur. Co. v. Scammon, 144 Ill. 506, 
82 NE 916; Niagara FB. Ins. Co. v. 
Scammon, 144 Ill. 490, 28 NE 919, 
32 NE 914, 19 LRA 114; Westchester 
Bifins? Cotav. Koster, 90°TlI7 121. 

Ky.—Home Ins. Co. v. Koob, 113 
Ky. 360, 68 SW 453, 24 KyL 228, 101 
AmSR 354, 58 LRA 58. 

Mich.—Guest v. New Hampshire 
HedinS: iGo a 66) Nich. i983 ssi NW: 
31; Carpenter v. Continental Ins. Co., 
61 Mich. 635, 28 NW 749. 

N. H.—Breeyear v. Rockingham 
Farmers’ Mut. F. Ins, Co., 71 N. H. 
445, 52 A 860. 

N. Y¥.—Doran vy. Franklin F. Ins. 
Co., 86 N. Y. 685 mem, 13 NYWkly 
Dig 229 [rev 22 Hun 313, 10 NY 
WklyDig 555]; Titus v. Glens Falls 
Ins. Co., 81 N. Y. 410, 8 AbbNCas 
315; Springfield F. & M. Ins. Co. v. 
Allen, 43 N. Y. 389, 3 AmR 711. 

Ont.—Morrow v. Lancashire Ins. 
Co. L29N Ont 377, 

13. Johnson v. North British, etc., 
Inst Cos ii1snerie Cas.) No. 92,400; 
Holmes 117; Fox v. Phenix F. Ins. 
Co., 52. Me. 838; City Hive) Cents 
Sav. Bank v. Pennsylvania F. Ins. 
Co., 122 Mass. 165. 

[a] Subsequent mortgagees have 
a distinct and separate interest from 
that of prior mortgagees. City Five 
Cents Sav. Bank v. Pennsylvania F. 
Tic "Co: hag umass. AG: 

14. U. S.—Sias v. Roger Williams 
Ins. Co., 8 Fed. 187. 

Cal.—Holbrook v. Baloise F. Ins. 
Gomme Oalwrook, 40" P55. 

Ill.— Continental Ins. Co. v. Hul- 


LRAI917A_ 604. 
N. Y.—Van Alstyne v. Altna Ins. 
Co., 14 Hun 360. 


Tex.—Guinn v. Phoenix Ins. Co., 
(Civ. A.) 31 SW 566. 

Wis.—Gillett v. liverpool, etc., 
Ins: Co., 73 “Wis. 203, 41 "NW -78, 9 
AmSR 784. 

Que.—Migner v. St. Lawrence F. 
insa"Co., L0e Ove. Or" Baie 2s 

15. U. S,—Carpenter v. Provi- 
dence Washington Ins. Co., 16 Pet. 
495, 10 L. ed. 1044. 

Ill.—Illinois Mut. F. Ins. Co. v. 
Hix,es uly bd b Arnie: ose 

Mo.—Kempf v. Farmers’ Mut. F. 


Ens? Cots 4:1) GNMiOR AS A 2.7% 

N. J.—Williams v. Warbasse, 44 
Nee J. Eq. 8955 18 A" 58. 

N. Y.—Buffalo Steam Engine Works 
Veisun Mut. Inssi@o., WiINew, 40d 
Grosvenor v. Atlantic F. Ins. Co., 17 


N. Y. 391 foverr Traders’ Ins; Co. 
v. Robert, 9 Wend. 404]. 
Pa.—State Mut. F. Ins. Co. v. 


Roberts, 31 Pa. 438. 

Ont.—Kanady v. Gore Dist. Mut. 
He Ins; Co; 44 Us C) QQ. By 261; Bur- 
ton v. Gore Dist. Mut. Ins. Co., 14 
URC! Qa Ban38 42e 

Subsequent insurance by assignor 
or assignee generally see infra § 332. 

16. Gillett v. Liverpool, ete. Ins. 
wee 73 Wis. 203, 41 NW 78, 9 AmSR 

17. Mass.—Hardy v. Lancashire 
Ins. Co., 166 Mass. 210, 44 NE 209, 
55 AmSR 395, 33 LRA 241; Foster v. 


ie Mut) Hh. Ins. ‘Co. 72 ‘Gray. 
Mo.—Senor v. ‘Western Millers’ 


ee F. Ins. Co., 181 Mo. 104, 79 SW 


N. H.—Breeyear vy. Rockingham 


Harmers: Mut, ib. eins) Co. ian 
445, 52 A 860. 
N. Y.—Eddy v. London Assur. 


Corp., 143 N. Y: 311, 38 NH 307, 25 


LRA 686; Hastings v. Westchester 
dit yas Co., 73 N. Y. 141 [aff 12 Hun 


Tex.—Home Ins. Co. v._Boatner, 
(Civ. A.) 218 SW 1097. 

Ont.—Oxford Permanent Bldg., 
etc., Soc. v. Waterloo County Mut. F. 
Ins. 1Cos 42°02 C. OA Bi 1s8ik 

See generally infra § 346. 

18. Wheeler v. Watertown F. Ins. 
Co., 131 Mass. 1. 
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mortgagee.1® And the making of formal proof of 
loss by a mortgagor to enable the mortgagee to 
procure payment of insurance procured by him 
does not constitute a ratification by the mortgagor 
of the mortgagee’s act in procuring such insurance 
so as to make the act of procuring it his act.2® If 
the mortgagee is the real party insured and not 
merely a designated payee the interests of course 
are distinct, and insurance by the mortgagor or his 
assigns is not duplicate.2t Additional insurance 
procured by the mortgagee upon the mortgagor’s 
interest without the consent or knowledge of the 
mortgagor will not affect the rights of the mort- 
gagor;?? although there is authority to the con- 
trary.2° But subsequent insurance by a mortgagee 
at the expense of the mortgagor and with his 
knowledge and consent forfeits the prior policy.4 
[§ 332] (c) Under Assignment.2° Where an 
assignee of a policy takes subject to the rights and 
disabilities of the assignor, and the latter procures 
other insurance, this will prevent recovery by 
either.2° So an assignee to whom a policy is trans- 
ferred with the consent of insurer, along with the 
title, who procures additional insurance without the 
knowledge or consent of insurer forfeits his rights 
under the prior policy.?”7 If the assignee, without 
the assent of insurer, already has other insurance 
on the property which with the amount of the as- . 
.signed policy exceeds the value of the property 
the condition against additional insurance is broken, 
notwithstanding a clause requiring insured to main- 
tain insurance to the extent of at least eighty per 
cent of the value of the property.?8 But where a 
part owner of insured property accepts a trans- 
fer of the interest of another owner, together with 
his insurance, he does not ‘‘make or procure any 
other contract of insurance’’ within the meaning of 
a condition for forteiture.”® 
[§ 333] g. Termination of Additional Insur- 
ance. In some jurisdictions the effect of procuring 
additional insurance in violation of the policy is | 


19. Titus v. Glens Falls Ins. Co., 
81 N. Y. 410, 8 AbbNCas 315. 

20. Titus v. Glens Falls Ins. Co., 
81 N. Y. 410, 8 AbbNCas 315. 

21. Burke v. Niagara F. Ins. Co., 
12 NYS 254 [aff 128 N. Y. 668 mem, 
29 NE 148 mem]; Rockwood First 
Nat. Bank vy. Teutonia Ins. Co., 2 
Tenn. Ch. A. 90; Western Australian 
Bank v. Royal Ins. Co., 5 Austr. C. 


policy void). 
24. 


25. 
265; rlale vs 


410; 
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gagee will render the mortgagor’s 


Holbrook v. 
Co., 12 F.' Cas.’No. 63589, 1 Curt>-193. 
Persons affected by breach of 
conditions generally see infra § 345. 
Mechanics Mut. F. 
Ins. Co., 6 Gray (Mass.) 169, 66 AmD 
Kanady v. Gore Dist. F. Ins. 
Co., 44 U. C. Q. B. 261. 
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merely to suspend the risk, and upon expiration or 
cancellation of such additional insurance the prior 
policy revives.2° So if concurrent insurance to a 
certain amount is permitted a subsequent policy is- 
sued for an amount in excess of that permitted, 
if canceled before loss, will not avoid the first 
policy.2+. But in other jurisdictions it is the rule 
that the procuring of additional insurance avoids 
the prior policy, although such insurance is not in 
force at the time of the loss.2?, However, if the par- 
ties have contracted under a mutual mistake as to the 
fact of the existence of a prior policy, and in- 
surer cancels its policy on learning thereof, the 
prior policy is still in foree.2% A cancellation of 
the subsequent insurance after the loss will not pre-. 
vent a forfeiture of the original policy.*+ 
_ [§ 334] h. Duty to Maintain Other Insurance. 
Under some policies insured is required to take out 
and maintain concurrent insurance to a certain 
amount. Such provision is reasonable,*> and is 
not violated by a slight discrepancy in the descrip- 
tion of the property as set out in the concurrent 
policy.2¢ A stipulation in the policy that exist- 
ing insurance will be maintained is a warranty to 
that effect.27 But a like statement in the applica- 
tion, not made a part of the policy, is not a war- 
ranty.28 A provision of the policy that the ‘‘in- 
sured shall recover such a portion of the loss only 
as the sum insured bears to the whole amount of 
the insurance’’ refers to the amount of insurance 
at the time of the loss, and does not impose upon 
insured an implied duty to retain existing insur- 
ance upon the property.®® 

[§ 335] 10. Assignment of Policy *°—a. Nature 
and Effect of Conditions in General. A policy is 
not rendered void by an assignment thereof with- 
out the consent of insurer, unless the policy so 
provides.44 But a condition to that effect is cus- 
tomarily found in policies. Such condition is uni- 
formily upheld *? and a breach thereof,#? whether 


a 


Gauthier vy. Waterloo Ins. Co., 44 
U. C. Q. B. 490 [app dism 6 Ont. A. 


American Ins. | 231]. 
[a] MTiustration.—Where~ insured, 
believing that his policy had ex- 


pired, took out insurance in another 
company receiving an interim re- 
ceipt acknowledging payment of the 
premium, the condition against fur- 


La KR. 533. 

22. Ill—kKelley v. People’s Nat. 
F. Ins. Co., 262 Il]. 158, 104 NE 188, 
50 LRANS 1164 [aff 181 Ill. A. 142]. 


La.—Cannon v. Home Ins. Co., 49 
La. Ann. 1367, 22 S 387. 
Me.—Gould v. Maine Farmers’ 


Mut. Ins. Co., 114 Me. 416, 96 A 732, 
LRA1917A 604. 

Minn,—St. George’s Church v. Sun 
Fire Office Ins. Co., 54 Minn. 162, 55 
NW 909. 

N. Y.—De Witt v. 
TNS COL LOW Ne Yn oOo, 


gricultural 
51 NE 977 


[aff 89 Hun 229, 36 NYS 570]; Doran 


v. Franklin F. Ins. Co., 86 N. Y. 635. 

Pa.—West Branch Lumberman’s 
Exch. v. American Cent, Ins. Co., 183 
Pa. 366, 38 A 1081. 

Ont.—Thompson vy. Equity F. Ins. 
Co., 10 OntWR 761 [app dism 17 
Ont. L. 214, 12 OntWR 378, 13 Ann 
Cas 5382 (app allowed on _ other 
grounds 41 Can. S. C. 491)]. 

Knowledge and intent generally 
see supra § 325. 


23. Perry v. Liverpool, ete. Ins. 
Co., 34 N. B. 380 Cwhere policy pro- 
vides that notice must be given 


whether insurance. is concurrent or 
not, insurance effected by the mort- 


27. Hughes v. Hartford F. Ins. 
Co., 144 Ga. 740, 87 SE 1042; Leavitt 
v. Western M. & F. Ins. Co., 7 Rob. 


(La.) 351; Dumphy -v. Commercial 
Union F. Assur. Co., (Tex. Civ. A.) 
142 SW 116. 

[a] Such grantee becomes “the 


insured” within the provision avoid- 
ing the policy if insured procures 
other insurance. Dumphy v. Com- 
mercial Union Assur. Co., (Tex. Civ. 
A.) 142 SW 116. 

28. Woolford v. Phenix Ins. Co., 
190 Mass. 233; 76 NE 722. 

29. Stacy v. New Baltimore Mut. 
Ins. Assoc., 182 App. Div. 124, 169 
INV Sy tla 

30. Phenix Ins. Co. v. Johnston, 
42 Tll...A.. 66; Obermeyer v. Globe 
Mut. Ins. Co., 43 Mo. 573. See also 
supra § 240. 


831. Dalton v. Germania F. Ins. 
Co., (Iowa) 102 NW 127. 
32. Georgia Home: Ins): Co; « iv. 


Rosenfield, 95 Fed. 358, 37 CCA 96; 
Replogle v. American Ins. Co., 132 
Ind. 360, 31 NE 947. 

83. Wilson v. Queen Ins. Co., 5 
Fed. 674. 

84. National Union F. Ins. Co. v. 
Dorroh, (Tex. Civ. A.) 183 SW 475; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ther insurance was broken, although 
after the loss, which happened while 
the interim receipt was still in force, 
the agent of the second company on 
learning that the former insurance 
had not expired withdrew insured’s 
application and received back the in- 
terim receipt. Gauthier v. Waterloo 
Ins. Co., 44 U. C. Q. B. 490 [app dism 
6. Ont. A. 231]. 

35. Eckardt v. Lancashire Ins. 
Col, 81Can! Si iCh 72 adismeapp-i27 
Ont.’ A. 373 (dism app 29 Ont. 695)]; 
Wanless v. Lancashire Ins. Co., 23 


36. Standard Leather Co. v. Mer- 
cantile Town Mut. Ins. Co., 131 Mo. 
A. 701, 111 SW 6381. 

37. Lattomus v. Farmers’ Mut. F. 
Ins. Co., 8 Del. 404. 

38. Citizens’ Ins. Co. v. Hoffman, 
128 Ind. 370, 27 NE 745, 

39. Lattan v. Royal Ins. Co., 45 
N. J. L. 453; Hand v. Williamsburgh 
City F. Ins. Co., 57 N. Y. 41; Quarrier 
v. -Peabody: Ins. Co., 10 W.Va. 507, 
27 AmR 582. 

40. See generally supra §§ 150= 


LO 
See supra § 150. 
42. See cases infra notes 43-45. 
43. Ala—Bozeman v. Sun Ins. 


Ont. A. 224, 


pe ape eg nied ee 
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willful or not,** and whether or not insurer has been 
injured thereby,** will avoid the policy. And al- 
though it has been held that such condition may be 
waived,*® it nevertheless seems to be the general 
rule that upon breach thereof the policy becomes 
The condition will, however, be 
strictly construed as against a forfeiture.*8 

_ [§ 336] b. Transfers Constituting Breach.*? It 
1s not every transfer of an interest under a policy 


void ipso facto.47 


that falls within the prohibition. 


a somewhat limited meaning. 


Co., 170 Ala. 373, 378, 54 S 178 [cit 
Cyc]: 

Cal.—Shuggart v. 
Ins. Co., 55 Cal. 408. 

Ind.—Miles Lamp Chimney Co. v. 
Erie F. Ins. Co., 164 Ind. 181, 73 NE 
107; New v. German Ins. Co., 5 Ind. 
A. 82, 31 NE 475. 

Iowa.—Moore v. St. Paul F. -& M. 
Ins. Co., 176 Iowa 549, 156 NW 676. 

Me.—Lyford v. Connecticut F. Ins. 
Co., 99 Me. 278, 58 A 916; Waterhouse 
v. Gloucester F. Ins. Co., 69 Me. 409. 

Mass.—Minturn v. Manufacturers’ 
Ins. Co., 10 Gray 501. 

Nebr.—Stephe.ison v. Germania F. 
Ins. Co., 100 Nebr. 456, 160 NW 962, 
LRA1917D 307. 

N. Y.—Buchanan v. Westchester 
County.2Mut. Sins) Coy, 461 N. 2 Ys -6Li; 
Manley v. Insurance Co. of North 
America, 1 Lans. 20; Cromwell v. 
Brooklyn F. Ins. Co., 39 Barb. 227; 
Dey v. Poughkeepsie Mut. Ins. Co., 
23 Barb. 623; Smith v. Saratoga 
County Mut. F. Ins. Co., 3 Hill 508; 
Smith v. Saratoga County Mut. F. 
Ins. Co., 1 Hill 497. 


Lycoming F, 


N. C.—Briggs v. North Carolina’ 


Ins. Co., 88 N. C. 141; Sossaman v. 
Pamlico Banking, etc., Co., 78 N. C. 
145. 

Oh.—Walker v. Firemen’s Ins. Co., 
2 Handy 256, 12 Oh. Dec. (Reprint) 
431. 

Pa.—Girard F. & M. Ins. Co. v. 
Hebard, 95 Pa. 45; Ferree v. Oxford 
Te \etc. mins CLG) CO. 1O tba. 33, 
5 AmR 436 [aff 8 Phila. 512]; Oly- 
phant Lumber Co. v. People’s Mut. 
Live Stock Ins. Co., 4 Pa. Super. 100. 

Tenn.—Pennebaker v. Tomlinson, 
1itenn.-Ch: 598. 

W. Va.—Morgan v. American Cent. 
Ins. Co., 80 W. Va. 1, 92 SE 84, LRA 
1917D 1049; Stolle v. 4ttna KF. & M. 
Ins. Co., 10 W. Va. 546, 27 AmR 
BOBS 

Can.—Citizens’ Ins. Co. v. Salterio, 
23 Can. S. C. 155: Salterio v. City of 
London #. Ins. Co., 23 Can. S. C. 382. 

Ont.—Staddon v. Liverpool-Mani- 
toba Assur. Co., 44 Ont. L. 355, 47 
DomLR 473. 3 

Sufficiency of consent to assign- 
ment see supra §§ 151-154. 

44, Watertown F. Ins. Co. 
Cherry, 84 Va. 72, 3 SE 876. 

Works v. 
12 Misc. 


Vv. 


45. Dundee Chemical 
New York Mut. Ins. Co., 
3538, 33 NYS 628. 

46. Stolle v. Adtna F. & M. Ins. 
Co., 10 W. Va. 546, 27 AmR 566. 

Waiver of conditions generally see 
infra § 350 et seq. 

47. Jackson vy. Millspaugh, 108 
Ala. 175, 15 S 576; Miles Lamp Chim- 
ney Co.-v. Erie F. Ins. Co., 164 Ind. 
181, 73 NE 107; New v. German Ins. 
Co., 5 Ind. A. 82, 31 NE 475; Bu- 
chanan v. Westchester County Mut. 
Ins. Co., 61 N. Y. 611; Smith v. Sara- 
toga County Mut. F. Ins. Co., 3 Hill 
(N. Y.) 508; Girard F. & M., Ins. Co. 
v. Hebard. 95 Pa. 45. 

48. U. S.—Humboldt F. Ins. Co. v. 
Ww. H. Ashley Silk Co., 185 Fed. 54, 
TOTP CCAY 2 U4. 

Ala.—Bozeman v. Sun Ins. Co., 170 
Ala. 8738, 54 S 178. re 


Md.—Washington F. We 


Ins. 


The assignment con- 
templated is one whereby the assignor parts with 
all his rights under the policy and which when 
completed creates a privity between the assignee 
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and insurer.5° 


whole policy.>? 


condition. 


The term has 
his copartners.®8 


which will avoid 


Kelly, 32 Md. 421, 3 AmR 149. 
N. Y.—Cromwell v. Brooklyn F. 


Ins. Co., 39 Barb. 227; Courtney v. 
a ew York City Ins. Co., 28 Barb. 
s C.—Henderson v. Abbeville- 


Greenwood Mut. Ins. Co. 96 S. G 
430, 81 SE 171. 

Tenn.—-Pennebaker v. Tomlinson, 1 
Tenn. Ch. 598. 

49. Requisites and validity of as- 
signment generally see supra § 156. 
50. See cases infra this section. 

51. Ind.—Manufacturers’ Mut. F. 
Ins. Co. v. Swaney, 53 Ind. A. 429, 
101 NE 8438. 

Me.—Smith v. Monmouth Mut. F. 
Ins: Co., 50 “Mes '96; 

N. Y.—Griffey v. New York Cent. 
Ins. Co., 100 N. Y. 417,.3 NE 309, 
53 AmR 202; Manley v. Insurance 
Co. of North America, 1 Lans. 20. 

Tex.—Pennsylvania F. Ins. Co. v. 
Waeggener, (Civ. A.) 97 SW 541. 

Va.—Aitna Ins. Co. v. Aston, 123 
Va. 327, 96 SH 772. 

[a] A mere attempt to assign not 
carried out will not avoid the policy. 
Smith v. Monmouth Mut. F. Ins. Co., 
50 Me. 96; Manley v. Insurance Co. 
of North America, 1 Lans. (N. Y.) 


20. 

{[b] Contingent on consent of in- 
surer.—If the assignment is of the, 
sort prohibited, but is contingent 
upon obtaining the consent of in- 
surer, it does not avoid the policy. 
Smith v. Monmouth Mut. F. Ins. Co., 
50 Me. 96. 

[c] Where a policy was assigned 
by mistake and there was no deliv- 
ery, and no consideration for the as- 
signment, and it was made subject 
to consent of insurer, and therefore 
ineffective until the consent was 
given, there was no _ forfeiture. 
Pennsylvania F. Ins. Co. v. Wag- 
gener, (Tex. Civ. A.) 97 SW 541. 

52. U. S.—Humboldt F. Ins. Co. 
v. W. H. Ashley Silk Co., 185 Fed. 
54, 107 CCA 274. 

Me.—Russ v. Waldo Mut. Ins. Co., 
52 Me. 187. f 

Mass.—Phillips v. Merrimack Mut. 
F. Ins. Co., 10 Cush. 350. 

N. Y-—Griffey v. New York Cent. 
Ins. Co., 100 N. Y. 417, 3 NE 309, 53 
AmR 202 [aff 30 Hun 299]. 

Tex.—Scottish Union, etce., Ins. Co. 
vy. Andrews, 40 Tex. Civ. A. 184, 89 
SW 419. : 

[a] A mere assigument of the 
amount secured by the policy is not 
within the prohibition. Phillips v. 
Merrimack Mut. F. Ins. Co., 10 Cush. 
(Mass.) 350. J 

[b] Indorsement for collection 
does not constitute assignment. 
Russ v. Waldo Mut. Ins. Co., 52 Me. 
187. 

53. Cromwell v. Brooklyn F. Ins. 
Co., 39 Barb. (N. Y.) 227; Pennsyl- 
vania Ins. Co. v. Phcenix Ins. Co., 71 
Paot: . 

54, Gould v. Dwelling-House Ins. 
Co., 184 Pa. 570, 19 A 793, 19 AmSR 
ints 

55. Manufacturers’ Mut. F. Ins. 
Co. v. Swaney, 53 Ind. A. 429, 101 NE 
843; Cromwell v. Brooklyn F. Ins. 
Co., 39 Barb. (N. Y.) 227; Astna Ins, 
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In other words the condition re- 
lates to an effectual®! absolute assignment of the 
It does not apply to an equitable 
assignment,°* nor to one made without consent and 
afterward ratified by insurer.®4 
ment to assign,°® or to hold the policy for the benefit 
of another,°** is not a violation of the nonassignment 
Nor is such condition violated by the 
giving of a chattel mortgage,°’ nor by a release of 
a partner’s interest in the policy and property to 


So a mere agree- 


A transfer or pledge of the pol- 


icy as collateral security is not an assignment 


the policy,®® unless the policy spe- 


cifically prohibits such transfer,®° or forbids as- 


Co. v. Aston, 123 Va. 327, 96 SE 772; 
Wheeling F. & M. Ins. Co. v. Morri- 
ree 11 Leigh (38 Va.) 354, 36 AmD 

56. Washington F. Ins. Co. v. 
Kelly, 32 Md. 421, 3 AmR 149; Prows 
v. Ohio Valley Ins. Co., 2 Cine. Super. 
(Oh.) 14. 

[a] Agreement with mortgagee 
that he shall have the benefit of the 
insurance is not a breach of the 
clause. Prows vy. Ohio Valley Ins. 
Co., 2 Cine. Super. (Oh.) 14. 

57. Prows v. Ohio Valley Ins. Co., 
2 Cine. Super. (Oh.) 14, 

58. Texas Banking, ete, Co. v. 
Cohen, 47 Tex. 406, 26 AmR 298. 

59. U. S.—Humboldt F. Ins. Co. 
v. W. H. Ashley Silk Co., 185 Fed. 
54, 107 CCA 274; True v. Manhattan 
F.. Ins. Co., 26 Fed. 83. 

Ida.—Allen v. Phoenix Assur. Co., 
12 Ida. 653, 88 P 245, 8 LRANS 903, 
10 AnnCas 328, 

Md.—Dickey v. Pocomoke City Nat. 
Bank, 89 Md. 280,-43 A 33. 

Mass.—Whiting v. Burkhardt, 178 
Mass. 535, 60 NE 1, 86 AmSR 508, 52 
LRA 788; Lynde v. Newark F. Ins. 
Co., 139 Mass. 57, 29 NE 222. 

Minn.—Newman v. Springfield F. & 
Mins. Cop 7 Minneitoas 

Miss.—Attna Ins. Co. v. Smith, 117 
Miss. 327, 78 S 289, LRA1918D 1158. 

Mo.—-Bidwell v. St. Louis Floating 
Dock, etc., Ins. Co., 40 Mo. 42; Ellis 
v. Kreutzinger, 27 Mo. 311, 72 AmD 
270; Key v. Continental Ins. Co., 101 
Mo. A. 344, 74 SW 162. 

N. Y.—Griffey v. New York Cent. 
Ins.Co., 100 N.' Ys 417, 3 NE 309) 53 
AmR 202 [aff 30 Hun 299]; Hodges 
v. Tennessee M. & F. Ins. Co., 8 N. Y.- 
416; Cromwell v. Brooklyn F. Ins. 
Coy, 39) Barbi22t) ate 44 “Ni yer ae ds 
Mahr v. Bartlett, 53 Hun 388, 7 NYS 
143, 23 AbbNCas 436 [rev on other 
grounds 127 N. Y. 452, 28 NE 391]. 

Oh.—Imperial Ins. Co. v. Wolf, 11 
Oh. Cir, Dee: 815; 21 (Oh? (Cir, Ct.F 2027 

Pa.—Pennsylvania Ins. Co. Vv. 
Phenix Ins:-Co., 71 Pa. 31. 

Tex.—Scottish-Union, ete., Ins. Co. 
v. Andrews, 40 Tex. Civ. A. 184, 191, 
89 SW 419. 

“It seems to be well settled that 
a clause in a policy of insurance 
which in general terms prohibits its 
assignment before loss should be 
construed as only intending to pro- 
hibit a complete and absolute divesti- 
ture of title by the insured, and not 
a mere conditional transfer to a 
creditor which in effect would only 
give the creditor a lien upon the jp ro- 
ceeds of the policy in event of loss 
to secure his unpaid indebtedness.” 
Scottish-Union, etc., Ins. Co. v. An- 
drews, supra. 

60. Lynde v. Newark F. Ins. Co., 
139 Mass. 57, 29 NE 222; Key v. con- 
tinental Ins. Co., 101 Mo. A. 344, 74 
SW 162; Hoyt v. Hartford F. Ins. 
Co., 26 Hun 416 [aff 96 N. Y. 650 
mem]. 

[a] Construction of provision.— 
An indorsement upon a policy pro- 
vided that it was not assignable fcr 
purposes of collateral security, but 
that in all cases it was to be made 
payable in case of loss to the party 
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signment in whole or in part.®1 When the policy 
is made payable to a third party, delivery thereof 
to the payee will not constitute an assignment with- 
in the prohibition,®? nor will an assignment to such 
party.°* So an order indorsed on the policy mak- 
in it payable to a third party will not avoid the 
policy.6* And a mortgagee to whom a policy is 
payable may transfer his interest to an assignee of 
the mortgage note or mortgage without violating 
the policy.®° But the contrary has been held where 
the policy prohibited insured from assigning or in 
any way encumbering the policy.®® An agreement 
with a carrier that it shall have the benefit of the 
insurance on the goods while in transit on its lines 
does not infringe the prohibition, as it is merely a 

collateral agreement with the carrier, and insured 
still retains his policy and his interest.°7 However, 
where there is an express warranty that the interest 
of insured has not been and will not be assigned 
to a common earrier, an agreement that the car- 
rier is to have the benefit of all insurance will for- 
feit the policy.°® <A general assignment by a debtor 
of all his property for the benefit of his creditors 
operates as an assignment of the policy within the 
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prohibitory clause,®° although there is contrary au- 
thority.7? But a transfer of the policy under bank- 
ruptey proceedings seems not to fall within the pro- 
hibition.™4 

Assignment of claim for loss. An assignment of 
the claim of insured after the loss has been sus- 
tained does not fall within the provision against 
assignment of the policy without consent of insurer, 
since the rights of the parties are fixed by the loss, 
and the assignuient is merely the transfer of a 
chose in action.7? This rule applies although the 
policy prohibits assignments both before and after 
loss,’® the prohibition, so far as it relates to assign- 
ments after loss, being invalid as against public 
policy.4 The rule is also applicable to an assign- 
ment made after the loss, although dated prior 
thereto.”® 


[§ 337] 11. Nonpayment of Premiums or As- 
sessments “*—a, Effect of Default—(1) In Gen- 
eral. A provision in a policy that, if the premium, 


or a note accepted as conditional payment therefor, 
is not paid when due or within a specified time there- 
after, the policy shall become void or suspended 
is valid and enforceable,*” and the fact that insured 


to be secured, by an indorsement to 
that effect upon its face. It was held 
that this did not apply to a transfer 
of the property insured, but only to 
cases in which the policy alone was 
to be used as a security. Hoyt v. 
Hartford F. Ins. Co., 26 Hun 416 [aff 
96 N. Y..650 mem]. 

61. Ferree v. Oxford F., etc., Ins. 
Annuity, etc., Co., 67 Pa. 373, 5 AmR 
436. \ 

62. Grosvenor v, Atlantic F. Ins. 
Co., 12 N. Y. Super. 517 [rev on other 
grounds 17 N. Y. 391]; Pennsylvania 
Ins. Co. v. Lhenix Ins. Coz) 71 pra. 
ols 

{a] Delivery of policy to mort- 
gagee.—Grosvenor v. Atlantic F. fns. 
Cos 120 N.ey.e super. ST nev, on- other 
grounds 17 N. Y. 391]; Pennsylvania 
Inc), Co: Vv. ,.2hceenix. Ins. Co. 71. Pa. 
Sale 

63. Newman v. Springfield F. & 
-M. Ins. Co., 17 Minn. 123. 

64. Franklin Sav. Inst. v. Central 
Mut. F. Ins. Co., 119 Mass. 240; Min- 


turn v. Manufacturers’ Ins. Co., 10 
Gray (Mass.) 501; Froehly v. North 
St. Louis Mut. F. Ins. Co., 32 Mo. 


A. 302; Griswold v. American Cent. 
Inss1Co:, a eMo, pA mol .-fafie WO Mo. 
654]; Henderson v. Abbeville-Green- 
wood Mut. Ins. Co., 96 S. C. 430, 81 
SH 171; Williamson v. Michigan I, & 
M. Ins. Co., 86 Wis. 3938, 57 NW 46, 
39 AmSR 906. 

[a] Policy payable to mortgagee. 
—The provision against assignment 
was not violated by insured’s writ- 
ing on the policy when he mortgazed 
the property ‘‘in case of loss by fire 
proceeds of policy to be paid to” 
mortgagee “as his interest may ap- 
pear.” Henderson v. Abbeville- 
Greenwood Mut. Ins. Co., 96 S. C, 
430, 81 SE 171. 

65. Sun Fire Office v. Fraser, 5 
Kan, A. 63)..47 By 3275 .Wihiting .-v; 
Burkhardt, 178 Mass. 535, 60 NE 1, 
86 AmSR 503, 52 LRA 1788; Key v. 
Continental Ins. Co., 101 Mo. A, 344, 
74 SW 162; Breeyear v. Rockingham 
Farmers’ Mut. F. Ins. COs Bile Ee 
445, 52 A 860. 

66. Salterio v. City of London F, 
Ins. (Co. 23 Cans Si Cx 32¢ 

67. Jackson Co. v. Boylston Mut. 
Ins. Co., 1389 Mass. 508, 2 NE 108, 52 
AmR 728. 

68. Pennsylvania R. Co. v. Man- 
heim Ins. Co., 56 Fed. 301; Dundee 
Chemical Works v. New York Mut. 
ins, Cot .h2 Misc, 73d8.033\-.N YS) 6283 
Insurance Co. of North America v. 
MAStON, 1035 Lex. 167541 SW. 180.38 


LRA 424. 

69. National F. Ins. Co. v. Orr, 
56 Ill. A. 627 [aff 158 Ill. 431, 41 NE 
1009]; Dube v. Mascoma Mut. F. Ins. 
Co., 64 N. H. 527, cl be cAynl 4k; odie RGA: 
57. 9, Sees Dey: iv. ‘Poughkeepsie Mut. 
Ins. Co., 23 Barb. (N. Y.) 623; Haz- 
ard v. Franklin Mut. F. Ins. *Co., <i 
R. I. 429 (both to the same effect). 


70. Peo. v. Beigler, Lalor (N. Y.) 
133. 
71. Starkweather v. Cleveland Ins. 


Co., 22 F. Cas. No. 13,308, 2 Abb. 67 
[rev on other grounds 22 FE. Cas. No. 
13,309 (apparently on the ground that 
such transfer violated a condition 
against change of title to the prop- 
erty) ]; Fayette County Mut. F. Ins. 
Co. v. Neel, 6 WklyNC (Pa.) 238; 
Appleton Iron Co. v. British Ameri- 
can Assur. Co., 46 Wis. 23, 1 NW 9, 
50 NW 1100 (where there had been 
no actual assignment or delivery of 
the policy to the trustee, although 
the bankrupt’s petition stated that 
the policy was so assigned). 

72. U. S.—Spare v. Home Mut. 
Ins. Co., 17 Fed. 568, 9 Sawy. 142. 

Mila,- "Gls Ober, etc., Co. v. Phillips- 
Farsiort Mfg. Co., 145 Ala. 625, 40 S 
278. 

Ga. . Fire Assoc, v. 
Borchardt, 123 Ga. 181, 51 SH 429, 3 
AnnCas 472. 

Iowa.—Moore v. St. Paul F. & M. 
Ins. Co., 176 Iowa 549, 156 NW 676; 
Mershon v. National Ins. Co., 34 Iowa 
87; Carter v. Humboldt F. Ins. Co., 
12 Iowa 287; Walters v. Washington 
Ins. Co., 1 Iowa 404, 68 AmD 451. 

Mich.—Roger Williams Ins. Co. v. 
Carrington, 438 Mich. 252, 5°*NW 308. 

N. J.—Combs v. Shrewsbury Mut. 
BE. Ins. €o., 32 N. J. Hq. 512. 

N. Y.—Mellen v. Hamilton F. Ins. 
Co., 17 N. Yo 609 [Laff 12 N.Y. Super. 
101]; Rogers v. Traders’ Ins. Co., 6 
Paige 583. 

Tex.—Merchants’ Ins. Co. v. Scott, 
1 Tex. Unrep. Cas. 534, 

Va.—Aetna Ins. Co. v. Aston, 123 
Va. 327, 96 SE 772. 

W. Va—Bentley v. Standard F. 
Ins, Co.,. 40 Wi, Va. 729, 238 SE 584; 
Nease v. Adtna Ins. Co., 32 W. Va. 
283, 9 SH 2338. 

Ont.—Kerr v. Hastings Mut. F. 
Ins.) Co; 400s CaO WB. 2 17. 

Assignment after loss as affecting 
pant to proceeds see infra §§ 596- 
5 


73. Iowa.—Mershon v. National 
Ins. Co., 34 Iowa 87; Carter v. Hum- 
boldt F. Ins, Co., 12 Iowa 287. 

N. Y.—Carroll v. Charter Oak Ins. 


Co., 40 Barb. 292; Courtney v. New 
York), City, <ins. Co. .28. Barb. si6; 
Goit v. National Protection Ins. Co., 
25 Barb. 189. 

Pa.—West Branch Ins. Co. v. Hel- 
fenstein, 40 Pa. 289, 80 AmD 573. 

Tenn. —-Pennebaker v. Tomlinson, 1 
Tenn. Ch. 598. 

Wis.—Alkan v. New Hampshire 
Ins. Co., 538 Wis. 136, 10 NW 91. 

74. Carroll v. Charter Oak Ins. 
Cox; 38) Barb. (Nz Y.)a 40238 Goithiva 
National Protection Ins. Co. 25 
Barb. (N. Y.) 189;' Stolle v. Attna F. 
& M. Ins. Co., 10 W. Va. 546, 27 AmR 
566; Alkan vy. New Hampshire Ins. 
Co., 538 Wis. 136, 10 NW 91. 

75. Moore v. St. Paul F. & M. Ins. 
Co., 176 Iowa 549, 156 NW 676. 

76. Payment of: 
Assessments generally 

§ 138. 

Premiums: 
Generally .see supra § 117. ' 
To complete contract see supra 
§§ 54-59. 


see supra 


Waiver of nonpayment see infra 
§§ 407-411. 
77. U. S.—Becker v. Exchange 


Mut., By. Ins. -Co.,, 12%; Hed. 7918, sor 
CCA 198 [aff 165 Fed. 816, and cer- 
tiorari-den-220 U. S. 611, 31 SCt 715, 
5b, Iu. eds 608 J. 

Ark.—Driver v. Planters’ Mut. Ins. 
ASSOG.,..78 Ark. 127; 98 SWii752. 

Cal.—Palmer v. Continental Ins. 
Co., 61 P 784; Bergson v. Buildersy’ 
Ins, .Co,, So eCalk 540. 

Colo.—New Zealand Ins. Co. v. 
Maaz, 13 Colo. A. 498, 59 P 2138. 

Dak.—St. Paul F. & M. Ins, Co. v. 
Coleman, 6 Dak. 458, 483 NW 6983, 6 
LRA 87. 

Ind.—Continental Ins. Co. v. Dor- 
man, 125 Ind. 189, 25 NE 213; Ameri- 
can Ins. Co. v. Leonard, 80 Ind. 272; 
American Ins. Co. v. Henley, 60 Ind. 
515; Continental Ins. Co. v. Chew, 11 
Ind. A. 330, 38 NE 417, 54 AmSR 506. 

Iowa.—Harle v. Council Bluffs Ins. 
Co., 71 Iowa 401, 32 NW_396; Shakey 
v. Hawkeye Ins. Co.;-44 Towa 540. 

Kan.—Hikelberger v. Insurance Co. 
of North America, 105 Kan..675, 189 
P 1389, 140 [cit Cyc]; Continental Ins. 
Co. v. Daly, 33 Kan, 601, 7 P 158. 

Ky.—Continental Ins. Co. v. Strat- 
ton, 185 Ky. 523, 215 SW 416; Cheat- 


ham v. Home Ins. Co,, 185 Ky. 494, 
215 SW 281; Hodge: v. Continental 
Ins. Co., 12 Kyt.-138; Blakesley v. 


Continental Ins. Co., 5 KyL 422. 
Mich.—MclIntyre v. Michigan State 

Ins. Co., 52 Mich. £88, 17 NW 781. 
Mo.—Keeton v. National Union, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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did not know of such provision is immaterial.78 It 
is likewise immaterial that the unpaid premium is 
a debt, which insurer cah collect and remain liable 
on the policy.” Recovery on the policy will not 
be defeated because the note remains unpaid at 
the time of loss, if it is not then due.*® If the pol- 
icy declares that it shall be void on failure to pay 
the note, a default ipso facto cancels the policy. 
But where the stipulation is that the policy shall 
be void while the premium on note remains unpaid, 
a default renders the policy voidable at the option 
of insurer.®* In the absence of a provision in the 
policy to that effect a default in payment of the 
note given for the premium will not forfeit -or 
suspend the insurance.’* It is not sufficient that 
the provision for forfeiture appears in an appli- 
cation not made a part of the policy.84 Nor will 
such provision appearing only in the note given for 
the premium be sufficient,’> although there is au- 
thority to the contrary.’¢ If the statute prescribes 
a standard form of policy 87 not containing a pro- 
vision for forfeiture on failure to pay the premium, 


(A.) 182 SW_798; Mooney v. Home) Stowman, 16 Ind A. 
40. 


Ins. Co,, 80 Mo. A. 192; Mooney v./ 9 
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and provides that no company shall issue policies 
except in standard form, a provision in a policy 
for forfeiture on such default is of no effect.’8 

Assessments by mutual companies. The rules 
above stated apply to mutual insurance companies, 
and a provision in the policy or by-laws that default 
in the payment of assessments shall suspend or for- 
feit the policy is valid and enforceable,s® unless 
the statute provides a different remedy.°® But in 
the absence of such provision the nonpayment of as- 
sessments will not terminate or suspend the policy.®* 
And it has been held that unless this right of 
forfeiture has been reserved by the company, a 
change in the by-laws, not assented to by insured, 
avoiding policies for delay in paying assessments, 
is invalid as interfering with vested rights.9? 

[§ 338] (2) Suspension and Revival of Policy. 
Where the policy provides that it shall be void 
while the premium or note therefor remains due 
and unpaid, a default in payment operates to sus- 
pend the risk during the period of default,9? and 
if a loss oceurs during default insurer is not 


205, 44 NE 558, ) default shown). 


N. Y.—Beadle v. Chenango County 


Home Ins. Co., 72 Mo. A. 92. 

Nebr.—Houston vy. Farmers’, ete., 
Ins. Co., 64 Nebr. 188, 89 NW 6385; 
Antes v. State Ins. Co., 61 Nebr. 55, 
84 NW 412; Home F. Ins. Co. v. Gar- 
bacz, 48 Nebr. 827, 67 NW 864; Phe- 
nix Ins. Co. v. Bachelder, 32 Nebr. 
490, 49 NW 217, 29 AmSR 448; Ger- 
man Ins. Co. v. Shader, 1 Nebr. 
(Unoff.) 704, 96 NW 604. 

N. Y.—Redfield v. Paterson F. Ins. 


Co., 6 AbbNCas 456. 
N. C.—Moore v. General Acc., etc., 
ASSUME CODD, Js INC. 532, 92 SH 


362. 

Okl.—Travelers’ F. Ins. Co. v. Mer- 
cer, 32 Okl. 503, 122 P 134. 

R. I.—Whipple v. United F. Ins. 
Co., 20 R. I. 260, 38 A 498. 

Tenn.—Davis v. Home Ins. Co., 127 
Tenn. 330, 155 SW 131, 44 LRANS 
626; Gleason v. Prudential F. Ins. 
Co., 127 Tenn. 8, 151 SW 10304 Mc- 
‘Cullough v. Home Ins. Co., 118 Tenn. 
268, 100 SW 104, 12 AnnCas 626. 

Tex.—Continental Ins. Co. Vv. 
Busby, .oubex. A. Civ. Caso) Ode 

W. Va—Muhleman vy. National 
Ins. Co., 6 W. Va. 508. 

Wis.—Gorton v. Dodge 
Wht, kns: Co,, 39) Wiss 121. 

Ont.—Sears vy. Agricultural Ins. 
Comme 2 nls aCe Cg Et peo Denson aN. 
Ottawa Agricultural Ins. Co., 42 U.C. 
Q. B. 282. 

See supra § 54. i 

[a] Construction of policy as to 
length of time payment operated to 


County 


kee insurance alive. Kimbro_ v. 
Ge neni Ins. Co., 101 Tenn. 245, 
47 SW 413. 


78. Mudd v. German Ins. Co., 56 
‘SW 977, 22 Kyl 308; Moore v. Gen- 
eral Acc., etc., Assur. Corp., 173 N. 
C. 532, 92 SE 362. 

79, Boatman’s F. & M. Ins. Co. v. 
James, 10 Kyl 816. 

80. Farmers’, etc. Ins. Co. V. 
Wiard, 59 Nebr. 451, 81 NW 312. __ 

81. Ohio Farmers’ Ins. Co. y. Wil- 
sson, 70 Oh. St. 354, 71 NE 715 [dist 
Mut. L. Ins. Co. v. French, 30 Oh. St. 
240, 27 AmR 443 (which turned on 
the issue of waiver)]; Continental 
Ins. Co. v. Busby, 3 Tex. A. Civ. Cas. 
§ 101. 

g2. Robinson v. Western Assur. 
Co., 211 Fed. 747; Wilson v. Home 
ins .Co:, 60h. Dec (Reprint) 708, 

AmLRec 480. 
¢ g3. Ark.—Home F. Ins. (Coy Aig, 
Stancell, 94 Ark. 578, 127 SW 966. 

Ga.—McGehee v. Rinker, 9 Ga. A. 
47, 70 SE 962. 

: Le eritier vy. Assured’s Nat. Mut. 
F. Ins. Go., 264 Ill. 380, 388, 106 NH 
203 [eit Cyc]. 


Ind.—Ohio Farmers’ Ins. Co. v. 


Kan.—Dwelling House Ins. Co. v. 
Hardie, 37 Kan. 674, 16 P 92. 

N. J.—Trade Ins. Co. v. Barracliff, 
45 N. J. L. 5438, 46 AmR 792. 

Okl.—Arkansas Ins. Co. v. Cox, 21 
Okl. 873, 98 P 552, 129 AmSR 808, 
20 LRANS 775. 

Ss. D.—Langbehnu v. American Ins. 
Co., 41 S. D. 581; 171 NW 820. 

Wash.—Goddard v. Northwestern 
Mut. Fire Assoc., 85 Wash. 585, 148 
12) QOS, 

Can.—Anchor Mar. Ins. Co. v. Cor- 
bett, 9¥ Can Ss 24738. 

Que.—Compagnie d’Assurance de 
Cultivateurs v. Grammon, 24 LCJur 
82 


Mode and sufficiency of payment of 
first premium generally see supra 


34 Kollitz v. Equitable Mut. F. 
Ins. Co., 92 Minn. 234, 99 NW 892. 

85. Home F. Ins. Co. v. Stancell, 
94 Ark. 578, 127 SW 966; Dwelling 
House Ins. Co. v. Hardie, 37 Kan. 
674, 16 P 92. 

{a] Rule applied.—Where a pol- 
icy which was the only contract for 
insurance which insured entered 
into contained no provision avoiding 
it for nonpayment of premium notes, 
a stipulation in such notes executed 
by a third person that “my insur- 
ance” should be void as long as the 
notes remain past due and unpaid 
would not invalidate the policy upon 
nonpayment of the notes. Home F. 
Ins. Co. v. Stancell, 94 Ark. 578, 127 
SW 966. 

86. Hale v. Michigan Farmers’ 
Mut. F. Ins. Co., 148 Mich. 453, 111 
Nw 1068; Shawnee Mut. F. Ins. Co. 
v. Cannedy, 36 Okl. 733, 129 P 865, 
44 LRANS 376. 

87. See supra § 49. 

gs. Fidelity-Phenix F. Ins. Co. v. 
Jackson County School Dist. No. 62, 
(OkKl1.) 174 P 513. f 

g9. Ill.—Tedrick v. Vandalia Mut. 
County F. Ins. Co., 206 Ill. A. 299. 

Iowa.—Coles v. Iowa State Mut. 
Ins. Co., 18 Lowa 425. 

Ky.—Merhoff_ v. Hope Ins. Co., 5 
Ky. Op. 110; Bronger v. Hope Ins. 
Copeisyn Opies. 

Me.—Russell v. Oxford County 
Patrons of Husbandry Mut. FE. Ins. 
Co., 107 Me. 362, 78 A 459. 

Mo.—Graham v. Mercantile Town 
Mut. Ins. Co., 110 Mo. A. 95, 84 SW 
93. 

Nebr.—Belk v. Capital F. Ins. Co., 
102 Nebr. 702, 169 NW 262; Mer- 
chants’, ete., Mut. Ins. Co. v. Baker, 
4 Nebr. (Unoff.) 384, 94 NW 627. 

N. H.—Blanchard vy. Atlantic Mut. 
Maino OOnmosuiNweblends, » SCOP ULES Ve 
Mutual Ins. Co. 20 N. H. 198 (no 


Mut. ins: (Co: 3) Bill i16n. 

N. C.—Perry v. Farmers’ Mut. L. 
Ins. Assoc., 132 N. C. 283, 43 SH 837. 

Pa.—Fogel v. Lycoming Mut. Ins. 
Co., 3 Grant 77;.Washington Mut. F. 
Ane Co. v. Rosenberger, 33 LegInt 

Wis.—Joliffe v. Madison Mut. Ins. 
Co., 39 Wis. 111, 20 AmR 35. 
_ [a] Provision construed.—Default 
in payment of an assessment on the 
second of three successive policies 
in a mutual company, each providing 
that default in seasonable payment 
of an assessment shall render the 
policy void, does not render the third 
policy void, although the assessment 
was payable during its term. Sturm 
v. Green Bay, etc., Mut. EF. Ins. Co.) 
154 Wis. 420, 1483 NW 151. 

{b] In Ontario (1) a provision for 
Suspension of the policy during de- 


fault has been held enforceable. Mc- 
Gugan v. Manufacturers, etc.,. Mut. 
HY. Imsii€o:, (2OMU NCC ae wy Ao Denese 


But a provision that on default. the 
policy shall be void and insurer not 
liable for any loss occurring either 
before or after the maturity of the 
note has been held unreasonable. 
Ballagh v. Royal Mut. F. Ins. Co., 5 
Ont. A. 87 [allowing app 44 U. C. Q. 
Beto 

90. Seely v. Tioga County Patrons’ 
Fire Relief Assoc., 165 App. Div. 685, 
151 NYS 126: 

91. Sanford v. California Farm- 
ers’ Mut. F. Ins. Assoc., 68 Cal. 547. 

92. New England Mut. F. Ins. Co. 
v. Butler, 34 Me. 451; Northampton 
pee Eins Co, bv.) Conner lieea: 

36. 

93. Ark.—American Ins. Co. v. 
Hornbarger, 85 Ark. 337, 108 SW 213; 
Jefferson Mut. Ins. Co. v. Murray, 74 
Ark. 507, 86 SW 813. 

Colo.—New Zealand Ins. Co. v. 
Maaz, 13 Colo. A. 493, 59 P 213. 

Ill—Lenz v. German F. Ins. Co., 
74 Til. A. 341. 

Ind.—American Ins. Co. v. Henley, 
60 Ind. 515; Continental Ins. Co. v. 
Miller, 4 Ind. A. 553, 30 NE 718. 

Iowa.—Garlick v. Mississippi Val- 
ley Ins. Co., 44 Iowa 558. 

Ky.—Hodge vy. Continental Ins. Co., 
12 KyL 1388. 

Mich.—Williams v. Albany City 
Ins. Co., 19 Mich, 451, 2 AmR 95. 

Mo.—Mooney v. Home Ins. Co., 80 
Mo, A. 192; Direks v. German Ins. 
Co., 34 Mo. A. 31; Barnes v. Conti- 
nental Ins. Co., 30 Mo. A. 539. 

Nebr.—Belk v. Capital F. Ins. Co., 
102 Nebr. 702, 169 NW 262; Hooker 
v. Continental Ins. Co., 69 Nebr. 754, 
96 NW 663; Houston v. Farmers’, 
ete, Ins. Co., 64 Nebr. 138, 89 NW 
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liable.°* But under such a provision a_subse- 
quent payment revives the policy as to all losses 
occurring thereafter,®® whether such payment is 
voluntary or enforced.°* But a partial payment of 
the sum delinquent does not operate to revive the 
policy.°’7 Tender of the overdue assessment after 
loss will not avail insured,®® and the mailing of a 
check before loss which is not received until after 
loss will not reinstate a forfeited policy.°® So pay- 
ment to a bank,! or to a clerk of the agent who 
issued the policy,? neither of such payees having 
knowledge that a loss had then occurred, was in- 
sufficient to revive the policy. But if the charter 
of a mutual company requires payment of assess- 
ments within a certain period after notice it is 
liable when tender is made within that period, al- 
though after a loss. Where insurer after cancella- 
tion for nonpayment of premiums offered to rein- 
state the policy if insured would send a check for 
the amount by return mail, and on the same day 


and before the loss insured mailed his check, the 


contract to again put the policy in force became 
binding from the time the letter containing the 
check was posted,* and the fact that when the check 
was sent insured’s bank account was overdrawn was 
immaterial if he had ample funds in the bank to 
meet the check before it could have been presented 
in the ordinary course of the mails.® 

[§ 339] b. Notice—(1) Necessity. In the ab- 
sence of a statutory requirement or an express 
agreement to that effect insurer need not give in- 


635; Antes v. State Ins. Co., 61 Nebr. 
55, 84 NW 412; Phenix Ins. Co. v. 
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Tll.—Firemen’s Ins. Co. v. Kuess- 
ner, 59 Ill. A. 432 [aff 164 Ill. 275, 45 


[§§ 338-339 


sured Hotes of the maturity of a note given for a 
premium or of an intention to forfeit the policy 
for nonpayment,® although if a note is payable at a 
place to be thereafter designated by insurer, notice 
of the place of payment is essential.? So it is not 
necessary to notify insured of the maturity and 
amount of interest due on assessment notes given 
to a mutual company, unless the charter or by-laws 
of the company so provide.* But if the policy pro- 
vides for forfeiture on notice of insurer’s election 
to terminate the contract,® or insurer agrees to 
give notice of the maturity of a premium note,’® 
a forfeiture cannot be declared in the absence of 
such notice. And where notice of an assessment 
is necessary to fix the liability of insured there- 
for,!1 there can be no forfeiture unless such notice 
is given.12 If the by-laws allow insured a certain 
time in which to pay an assessment a forfeiture 
cannot be declared before that time.t? Statutes 
have been enacted in many states requiring notice 
to be of a certain sort and that it shall be given a 
certain number of days prior to the time that a 
forfeiture can be declared.1+ Such statutes must 
be strictly complied with in order to authorize a 
forfeiture of the policy, and a by-law of insurer 
in conflict with the statute is wholly ineffective.1¢ 
So a provision in the policy that defendant is ex- 
empt from all lability for a loss occurring while 
an assessment remains unpaid will not defeat re- 
covery if the statutory notice is not given.1? If 
insured has more than one policy as to which he 


F. Ins. Co., 63 Md. 213; Cecil County 
Mut. F. Ins. Co. Vv. Miller Lodge I. O. 


Bachelder, 32 Nebr. 490, 49 NW 217, 
29 AmSR 443. 

N. H.—Blanchard v. Atlantic Mut. 
HoeelnsssConoo IN. bl. 9 

N. Y.—Wall v. Home Ins. Co., 36 
N. Y. 157 [aff 21 N. Y. Super. 5971. 

Pa.—Columbia Ins. Co. v. Buckley, 
83 Pa. 298; Fogle v. Lycoming Mut. 


Ins. Co., 3 Grant 77; Washington 
Mut. F. Ins. Co. v. Rosenberger, 33 
LegInt 338. 


Tenn.—Equitable Ins. Co. v. Har- 
vey, 98 Tenn. 636, 40 SW 1092. 

Tex.-Hast Texas F. Ins. Co. v. 
oe See 5 Tex. Civ. A. 698, 24 SW 


94. See cases supra note 93. 

95. U. S.—Pennsylvania Lumber- 
man’s Mut. F. Ins. Co. v. Meyer, 126 
Fed. 352, 61 CCA 254. 

Ind. —American Ins. Co. v. Henley, 
60 Ind. 515. 

Kan.—HBikelberger v. Insurance Co. 
of North America, 105 Kan. 675, 189 
P1390; 

Ky.—Continental Ins. Co. v. Strat- 
ton, 185 Ky. 523, 215 SW 416. 

Mo.—Continental Ins. Co. Vv. 
Phipps, (A.) 190 SW 994. 

Nebr.—Houston v. Farmers’, etce., 
Ins. Co., 64 Nebr. 138, 89 NW 635; 
Phenix Ins. Co. v. Bachelder, 32 Nebr. 
490, 49 NW 217, 29 AmSR 443. 

Pa.—Hummel’s App., 78 Pa. 320. 

Tenn.—Equitable Ins. Co. v. Har- 
vey, 98 Tenn. 636, 40 SW 1092. 

[a] If insurer notifies insured of 
the suspension and requests him to 
send his check by return mail the 
policy becomes in force again upon 
the mailing of the check. Pennsyl- 
vania Lumberman’s Mut. F. Ins. Co. 
v. Meyer, 126 Fed. 352, 61 CCA 254, 


96. American Ins. Co. v. Klink, 
65 Mo. 78. 
97. Carlock v. Phcenix Ins. Co., 


138 Ill. 210, 28 NE 58 [aff 38 Tll. A. 
2831; German Ins. Co. v. Denny, 70 
Tll. A. 437; Hollister v. Quincy Mut. 
F. Ins. Co., 118 Mass. 478. 

98. Cal—Palmer vy. Continental 
Ins. Co., 6 Cal. Unrep. Cas. 455, 61 P 
784. 


l 


NE 540]. 
-Iowa.—Smith v. Continental Ins. 
Co., 108 Iowa 382, 79 NW 126. 
Mich.—Hill v. Farmers’ Mut. F. 
Ins. Co., 129 Mich. 141, 88 NW 392; 
Robinson v. Continental Ins. Co., 76 
Mich. 641, 43 NW 647, 6 LRA 95; 
Williams v. Republic Ins. Co., 49 
Mich. 469; Williams v. Albany City 
Ins. Co., 19 Mich. 451, 2 AmD 95. 


Nebr.—Merchants’, etc., Mut. Ins. 
Co. v. Baker, 94 NW 627; Houston 
v. Farmers’, ete., Ins. Co., 64 Nebr. 


138, 89 NW 635. 

N. C.—Perry v. Farmers’ Mut. L. 
Ins. Assoc., 1382 N. C. 283,43 SH 837. 

Okl.—Wolff v. German-American 
Farmers’ Mut. Ins. Co., 60 Okl. 113, 
159 P 480. 

Tenn.—Johnson v. Continental Ins. 
Co., 119 Tenn. 598, 107 SW 688. 

Va.—Southern Mut. Ins. Co. v. 
Taylor, 33 Gratt. (74 Va.) 743. 

Wis.—Stutzman v. Cicero Mut. F. 
Ins. Co., 150 Wis. 254, 1836 NW 604. 

Austr.—Newis v. General Acc., etc., 
Assur. Corp., 11 Austr. C. L. R. 620. 

99. Continental Ins. oo “i Strat- 
ton, 185 Ky. 523, 215 SW 4 

1. Wolff Vv. German- a easrieen 
Farmers’ Mut. Ins. Co., 60 Okl. 113, 
159 P 480. 

2. Johnson v. Continental Ins. Co., 
119 Tenn. 598, 107 SW 688. 

8. MacKinnon v. Chicago Mut. F. 
Ins. Co., 83 Wis. 12, 53 NW 19. 

4 Pennsylvania Lumberman’s Mut. 
F. Ins. Co. v. Meyer, 126 Fed. 352, 61 
CCA 254. 

5. Pennsylvania Lumberman’s Mut. 
F. Ins. Co. v. Meyer, 126 Fed. 352, 61 
CCA 254. 

6. Continental Ins. Co. v. Dorman, 
125 Ind. 189, 25 NE 2138; Redfield v. 
Paterson F. Ins. Co., 6 AbbNCas (N. 
Y.) 456; Ohio Farmers’ Ins. Co. v. 
Wilson, 70 Oh. St. 354, 71 NE 715. 

Proceedings to give effect to for- 
feiture generally see supra § 242. 

7. Blackerby v. Continental Ins. 
Co., 88 Ky. 574; Continental F. Ins. 
Co. v. Adams, 8 KyL 269. 

8 Webb v. Baltimore County Mut. 


O. F., 58 Md. 463. 

9. Travelers’ F. Ins. Co. v. Mer- 
eer isa Oki 503) 0192. R isa 

10. Gleason v. Prudential F, Ins. 
Co., 127 Tenn. 8, 151 SW 1030. 

li. See supra § 137. 

12. Ga.—Puryear v. Farmers’ Mut. 
Ins. Assoc., 137 Ga, .579, 73 SH 851. 

Towa.—Salmon vy. Farm Property 
Mut. Ins. Assoc., 168 Iowa 521, 150 
NW 680. 

N. C.—Sherrod v. Farmers’ Mut. 
F. Ins. Assoc., 1389. N. C. 167, 51 SE 910: 

Pa.—McMahan vy. Sewickly Mut. F. 
Ins; .Co.,). 179 Pas 52,36 A174: Sinik= 
ing Springs Mut. Ins. Co. v. Hoff, 2 
WklyNC 41. 

Wis.—Breakstone v. Appleton Mut. 
F. Ins. Co., 149 Wis. 303, 135 NW 853. 

Que.—Thuot v. La Compagnie 
d’Assur., etc., 10 Que. Q. B. 104. 

13. Sinking Springs Ins. Co. v. 
Hoff, 2 WklyNC (Pa.) 841. 

14 See statutory provisions; and 
infra notes 15 et seq. 

15. Ill—Dubuque F. & M. Ins. Co. 
v. Oster, 74 Ill. A. 139. 

Iowa.—Salmon v. Farm Property 
Mut. Ins. Assoc., 168 Iowa 521, 150 
NW 680; Bradford v. Mutual F. Ins. 
Conrlie "Iowa 495, 84 NW 693; Mor- 
row v. Des Moines Ins. Co., 84 Iowa 
256, 51 NW 3; Boyd v. Cedar Rapids 
Ins..Co., 70 Iowa 325, 30 NW 585. 

Pa.—Shuman v. Juniata Farmers’ 
Mut. F. Ins. Co., 206 Pa. 417, 55 A.1069. 

Ss. D.—Epiphany Roman Catholic 
Church v. German Ins. Co., 16 S. D. 
ine OL NONVO oie 

Wis.—Breakstone vy, Anpleton Mut. 
FB’. Ins. Co., 149 Wis. 303, 135 NW 
853; Milwaukee Trust Co. v. Farm- 
ers’ “Mut. hy “Ins. /Conr tio wis. s as 
91 NW 967. 

Mode and sufficiency of notice see 
infra § 340. 

16. Salmon'v. Farm Property Mut. 
Ins. Assoc., 168 Iowa 521, 150 NW 
680; Hurst Home Ins. Co. v. Muir, 
107 Ky. 148, 53 SW 3, 21 KyL 828. 

17. Marden v. Hotel Owners’ Ins. 
Co.,, 85 Iowa 584, 52 "NW ~509, 39 
AmSR 316. 


For later cases, developments and changes in the law see cumulative Annctations, same title, page and note number. 
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is in default the statute must be complied with as 
to each separately.1* Where a policy is executed 
in one state on property in another, the notice must 
be given in accordance with the law of the former 
state.’° On the other hand if the policy, although 
signed by the officers of insurer, is to be valid only 
when countersigned by insurer’s agent in another 
state and then delivered to insured on payment of 
the premium, it is governed by the laws of the lat- 
ter state respecting forfeiture.2° If a copy of the 
application is not attached to the policy as re- 
quired by statute in some jurisdictions 2+ a for- 
feiture for nonpayment of the premium cannot be 
declared, although the required notice be given.?? 

Persons entitled to notice. The assignee under a 
completed assignment creating privity of contract 
with insurer is the party entitled to notice.2? But 
in case of an assignment for the benefit of creditors 
the original insured and not the assignee is the 
party entitled to notice.24 Where a policy with 
the consent of insurer is assigned to a mortgagee 
as collateral security, no forfeiture can be declared 
without notice to such assignee.2® On the other 
hand it has been held that where a policy makes 
the loss, if any, payable to the mortgagee, to whom 
the policy is delivered as collateral security, the 
failure of the mortgagor to pay an assessment will 
defeat the rights of the mortgagee, although he 
had no notice of the assessment.?® 

[§ 340] (2) Mode and Sufficiency.2"7 No for- 
feiture can be declared for nonpayment of a pre- 
mium or assessment unless the provisions of the 
statute 2° or of the policy or by-laws of insurer,?9 
in respect to the manner of giving notice, are com- 
plied with, although insured may waive strict com- 
pliance.®° In the absence of statutes, by-laws of 


18.. Born v. Home Ins. Co., 110 
Iowa 379, 81 NW 676; Smith v. Con- 
tinental Ins. Co., 108 Iowa 382, 79 


NW 126. 34. Lothrop v. 
19. Marden v. Hotel Owners’ Ins.|ete., F. Ins. Co., 

Co.,. 85 Iowa 584, 52 NW 509, 39 82. 

‘AmSR 316. 35. 
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Co., 4 Ind. A. 340, 30 NE 939. 
33. Castner v. Farmers’ 
Ins. Co., 50 Mich. 273, 15 NW 452. 
Greenfield Stock, 
2 Allen 


Sherrod v. Farmers’ 


[2oCi dcp saa 


insurance companies requiring only notice by pub- 
leation are sufficient to authorize a forfeiture of the 
policy after such a form of notice is given,*! al- 
though it has been held that where the articles of 
association provide for forfeiture if an assessment 
is not paid within a specified time ‘‘after receiving 
notice thereof’’ actual notice must be given despite 
a provision in the by-laws for notice by publica- . 
tion.*? By-laws providing that notice may be by 
circular are not satisfied unless the circular is re- 
ceived;** but a by-law authorizing notice by mail 
is satisfied by the proper posting of the letter con- 
taining the notice.*4 The’ presumption is that such 
notice was received by insured,*> but such presump- 
tion may be rebutted.2* Statutes requiring writ- 
ten notice by registered letter are satisfied by mail- 
ing such a letter to the address of insured.27 But 
all the postal regulations must be complied with be- 
fore the letter is considered duly registered.*® Pro- 
visions of the statute®® or in the by-laws of in- 
surer *° prescribing what the notice shall state must 
be complied with. The notice should not alone state 
that the assessment will fall due at a certain time, 
but also that the policy will be canceled unless the 
assessment is paid.4+ The date of the notice for 
the purpose of determining when payment must be 
made is the date of its receipt and not that of its 
sending,*? although by statute the rule may be 
changed.48 

[§ 341] c. Sufficiency of Payment or Tender to 
Prevent Forfeiture.** A tender of payment to 
avoid a forfeiture must be unconditional 4° and be 
of actual legal tender in hand.*® Tender of pay- 
ment by check is sufficient where such has been the 
course of dealing between the parties.47 But if 
the check is mailed there is no payment of the pre- 


usual short rate in case of cancella- 
tion. McDonald v. Anchor Mut. Ins. 
Co., 116 Iowa 371, 89 NW 1091 (no- 
tice demanding payment of fifteen 
dollars short rate instead of fourteen 
dollars, as fixed by state auditor, is 
insufficient); Born v. Home Ins. Co., 


Mut. F. 


(Mass.) 
Mut. F. 


20. Todd v. Missouri State Ins.| Ins. Assoc., 139 N. C. 167, 51 SE 910.| Supra; Smith vy. Continental Ins. Co., 
Co., 11) Phila. (Pa.) 355. See generally Evidence § 36. supra, Boyd Vv. Cedar Rapids Ins. 
21. See supra § 77. 86. Sherrod v. Farmers’ Mut. F.|Co., supra. (3) Gross amount of 
22. Robey v. State Ins. Co., 146| Ins. Assoc., 189 N. C. 167, 51 SH 910.| assessment levied on class of pol- 


Iowa 238, 124 NW_775. 


See generally Evidence § 44. 


icies subject to assessment: Break- 
stone v. Appleton Mut. F. Ins. Co., 


23. Barnes v. Union Mut. F. Ins. 87. Greeley v. Iowa State Ins. Co., 
COs) AON CEL. aL. 50 Iowa 86. 
24.° Lycoming -F. Ins. Co. v. 88. Ross v. Hawkeye Ins. Co., 93 


Storrs, 97 Pa. 354. 

25. Guggisberg v. Waterloo Mut. 
F. Ins. Co., 24 Grant Ch. (U. C.) 350. 

26. Darlington v. Insurance Co., 
S.Pa.aDiste2zis: 

27. Notice of assessment gener- 
ally see supra § 137. yf 

2a. See statutory provisions; and 
Smith v. Continental Ins. Co., 108 
Iowa 382, 79 NW 126; Breakstone v. 
Appleton Mut. F. Ins. Co., 149 Wis. 


303, 135 NW 8538. And see infra 
note 37. 
[a] Notice by mail.—Breakstone 


v. Appleton Mut. F. Ins. Co., 149 
Wis. 303, 185 NW _ 853. ; 

29. Frakes v. Portland Mut. Fire 
Co., 69 Or. 217, 1388 P 224. And see 
infra notes 31-34. i , ‘ 

{a] Oral. notice is insufficient 
when the by-laws of a mutual insur- 
ance company require notice of as- 
sessments in writing. Frakes v. 
Portland Mut. Fire Co.,, 69 Or. 217, 
138 P 224. 

30. Hollister v. Quincy Mut. F. 
Ins. Co., 118 Mass. 478. 

81. Jones v. Sisson, 6. Gray 
(Mass.) 288; Pennsylvania Training 
School v. Independent Mut. F. Ins. 
Co., 127 Pa. 559, 18 A 392; Old v. 
Farmers’ F. Ins. Co., 2 Walk. (Pa.) 
110; Gonder v. Lancaster County 
Mut. F. Ins. Co., 17 Pa. Super. 119. 

32. Schmidt v. German Mut. Ins. 


Towa 222, 61 NW 852, 34 LRA 466, 
83 Iowa 586, 50 NW 47; Holbrook v. 
Mill Owners’ Mut. Ins. Co., 86 Towa 
255, 58 NW 229; McKenna v. ‘State 
Ins. Co., 73 Towa 453, 35 NW 519. 

{a] While receipt by insured is 
immaterial, still, if insurer knows 
that the postmaster has violated the 
postal regulations by returning the 
letter undelivered instead of retain- 
ing it’ for the period required, the 
notice is not properly given. Smith 
v. Continental Ins. Co., 108 Iowa 382, 
79 NW 126. 

39. Dubuque F. & M. Ins. Co. v. 
Oster, 74 Ill. A. 139; Boyd v. Cedar 
Rapids Ins. Co., 70 Iowa 325, 30 NW 
585; Hpiphany Roman Catholic 
Chureh v. German Ins. Co., 16 S. D. 
17, 91 NW 3382; Breakstone v. Apple- 
ton Mut. F. Ins. Co., 149 Wis. 303, 
135 NW 853; Milwaukee Trust Co. v. 
Farmers’ Mut. F. Ins. Co., 115 Wis. 
Bla 91) IND ioO ve 

[a] Particular statements re- 
quired.—(1) Amount due. Dubuque 
FE. & M. Ins. Co. v. Oster, 74 Ill. A. 
139; Born v. Home Ins. Co., 110 Iowa 
379, 81 NW 676, 80 AmSR 300; Smith 
v. Continental Ins. Co., 108 Iowa 382, 
79 NW 126; Boyd v. Cedar Rapids 
Ins. Co., 70 Iowa 325, 30 NW 585; 
Milwaukee Trust Co. v. Farmers’ 
Mut. F. Ins. Co., 115 Wis. 371, 91 NW 
967. (2) Amount necessary to pay 


\ 


149 Wis. 303, 185 NW 853. 

40. Frakes v. Portland Mut. Fire 
Co. 169 Or s24 75.138 2248 

41. Finster v. Merchants’, ete, 
Co., 97 Iowa 9, 65 NW 1004; 
Frakes vy. Portland Mut. Fire Co., 69 
Or. 217, 138 P 224, 

42. Puryear v. Farmers’ Mut. Ins. 
Agssoc., 137 Ga. 579, 73 SE 851; Miner 
v., Harmers 7 Mut. « Pa Ins Cost 153 
Mich. 594, 117 NW 211; Shuman v. 
Juniata Farmers’ Mut. F. Ins. Co., 
206 Pa. 417, 55 A 1069; Darlington v. 
Phoenix Mut. F. Ins. Co., 194 Pa, 
650, 45 A 482. 

[a] Notice “issued.”—Where the 
policy provides that a _ forfeiture 
shall result from failure to pay as- 
sessments within a specified time 
after notice has been “issued,” a no- 
tice which is mailed but not received 
is insufficient. Puryear v. Farmers’ 
Mut.. Ins. Assoc., 187 Ga. 579, 73 SE 
851. 

Holbrook v. Mill Owners’ Mut. 
Ins. Co., 86 Iowa 255, 58 NW 229. 

44, Wiede and sufficiency of pay- 
ment generally see supra §§ 57-59, 
inlet 

Sufficiency of payment to revive 
policy see supra § 338. 

45. Continental Ins. Co. v. Busby, 
J LexwA. Civ. Cast Sel. 

46. Continental Ins. Co. v. Busby, 
CuO Aoi. Cas. S LOL: 

47. Continental Ins. Co. v. 
grove, 131 Ky. 837, N.6 SW 256. 
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mium until it is received.48 Where insured upon 
notification that his premium note had been sent to 
a local bank for collection told insurer to pay the 
note which the latter promised to do but made no 
entry on the bank’s books nor extended credit to 
the insurance company until after the fire, there 
was no payment sufficient to avoid forfeiture of 
the policy.4? Tender ®° or payment ®t to an author- 
-ized agent of insurer is sufficient. But if notice 
has been given of an agent’s want of authority to 
receive payment, payment to him will not prevent 
a forfeiture.°? Mere authority to deliver policies 
does not carry with it the authority to receive 
payment on a note given for the premium.®* Pay- 
ment to an authorized agent is sufficient, although 
the policy provides for payment at the home office ;>* 
but if insured in such case pays a premium note 
to an agent not in possession of such note, he-has 
the burden of showing the agent’s authority to re- 
ceive payment.°> There can be no forfeiture if the 
agent of insurer himself advances the money for in- 
sured or is charged with it by insurer, and makes 
insured his personal debtor,°® and the fact that 
insured’s personal note to the agent was unpaid 
presents no ground of forfeiture.6* Where insurer 
agrees to look solely to the broker procuring the in- 
surance for the premium, the nonpayment of the 
premium will not affect insured’s right of recovery 
on the policy,®® insurer’s remedy being an action 
against the broker.®® A personal set-off belonging 
to insured against the agent has been held not a 
payment which will prevent a cancellation of the 
policy,°° and the same is true of a set-off against 
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insurer not yet due.*t Where insurer has sufficient 
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an assessment, no forfeiture can be declared for 
nonpayment.® 

[§ 342] d. Excuses for Nonpayment—(1) In 
General. Nonpayment of a premium or assessment 


‘at maturity will not forfeit the policy if insured 


has made a bona fide attempt to pay °° or his de- 
fault is due to the acts or neglect of insurer or 
its agent.°* The failure of insurer to have the note 
at the place of payment at the maturity thereof is 
an excuse for delay in paying an assessment, if 
insured was at that time ready and willing to pay 
the note.2® So it has been held that insurer can- 
not insist. upon a forfeiture when it has failed to 
provide an agent in the state of insured to whom 
the premium can be paid.®® It is lkewise an ex- 
cuse that the assessment was improperly or illegally 
levied,®? or that it is levied to meet losses oceur- 
rine before or after the period of his membership.*®® 
War between the countries of insured and insurer 
amounts to an excuse for delinquency in the pay- 
ment of premiums.®® The existence of an unliquid- 
ated and disputed claim of a member of a mutual 
company for a loss does not justify a refusal to 
pay future assessments.”° Nor is the sickness of in- 
sured an excuse for failure to pay an assessment 
at the proper time.7t In the case of death the 
obligation to pay falls upon those thereupon ben- 
eficially interested in the property, and a failure 
by them to pay at the proper time forfeits the 
policy.”? 

[§ 343] (2) Extension of Time. Failure to pay 
the premium or assessment at maturity will not 
avoid the policy if there has been a valid agree- 
ment for an extension of time for payment.?? A 


funds belonging to insured in its possession to cover | mere soliciting agent has no implied authority to 


48. Continental Ins. Co. v. Strat-) Mut. F.. Ins. Assoc., 126 Iowa 374, 


ton, 185 Ky. 523, 215 SW 416; Con- 
tinental Ins. Co. v. Hargrove, 131 
Ky. 837, 116 SW 256. 


102 NW 137; 
Garden Mut. F. 
Super, 45. 


Bannister v. Spring | delay in payments. 


the policy did not lapse because of 
c Baker v. Mich- 
50 Pa.|igan Mut. Protective Assoc., 118 
Mich. 431, 76 NW 970. 
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49. Driver v. Planters’ Mut. Ins. [a] 


Assoc, 78 Ark. 127, 93 SW 752. 

50. Continental Ins. Co. v. Miller, 
And Aw OOS, 3.0) INE Glo. 

51. Ellenbogen v. Frankfort Gen. 
ImnsyCo. 202 DN AY T2553 Wilber av. 
Williamsburgh City F. Ins. Co., 1 
NYS 312 [rev on other grounds 122 
IN. %. 489,,25 INE! 9261. 

52. Home Ins. Co. v. Wood, 72 SW 
15, 24 KyL 1638; Long Creek Bldg. 
Assoc. Vv. State Ins. Co., 29 Or. 569, 
46 P 366. 

[a] A notice by insurer to pay at 
the home office revokes the power of 
insured to pay the agent. Home Ins. 
Co, :v. Wood, 72 SW 15, 24 KyL 1638. 

53. Long Creek Bldg. Assoc. vy. 
State Ins. Co., 29 Or. 569, 46 P 366. 

54. Long Creek Bldg. Assoc, v. 
State Ins. Co., 29 Or. 569, 46 P 366. 

55. Long Creek Bldg. Assoc. Vv. 
State Ins. Co., 29 Or. 569, 46 P 366. 

56. Smith v. Agricultural Ins, Co., 
6 NYSt 127, 26 NYWklyDig 129 [rev 
on other grounds 118.N. Y. 518, 23 
NE 883]; Matter of Booth, 11 Abb 
INGas CN.” Y2) 145, 65 “HowPr (239); 
Lebanon Mut. Ins. Co. v. Hoover, 113 
Pa. 591, 8 A 168, 57 AmR 511; Hssing- 
ton Enamel Co. v. Granite State F. 
Ins. Co., 45 Pa. Super. 550, 558 [cit 
Cyc]. See also supra § 58. 

57. Mooney v. Home Ins. Co., 80 
Mo. A. 192. 

58. Hanover F. Ins. Co. v. Tur- 
ner, (Tex. Civ. A.) 147 SW 625. 

59. Hanover F. Ins. Co. v.' Turner, 
(Tex. Civ. A.) 147 SW 625. 

60. Merchants’, etc., Mut. Ins. Co. 
v. Baker, (Nebr.) 94 NW 627. 

61. Cecil County Mut. F. Ins. Co. 
v. Miller Lodge I. O. O. F., 58 Md. 
463. 

62. Younghoe v. Grain Shippers’ ; 


Payments improperly exacted 
on other policies may constitute pay- 
ment. Bannister v. Spring Garden 
Mut. F. Ins. Co., 50 Pa. Super. 45. 

63. Crites v. Capital F. Ins. Co., 
91 Nebr, 771, 1387 NW 847. 

[a] TZllustration.—Where a  pre- 
mium note was sent to a bank for 
collection, and the maker went to the 
bank at its customary hour for open- 
ing to pay the note, and no one ap- 
pearing the insured went to his work, 
having used due diligence to pay the 
note, and the day not having expired 
when the property burned at about 
ten o’clock that night, the liability 
of insurer continued in force. Crites 
VisCapital cs. Ins. CO. 94 SNebrs side, 
137 NW 847. 

64. German Ins. Co. v. Miller, 11 
KyL 721; Baker v. Michigan Mut. 
Protective Assoc., 118 Mich. 431, 76 
NW 970; Commonwealth F. Ins. Co. 
v. Obenchain, (Tex. Civ. A.) 151 SW 
611. 

[a] Zlustrations.—(1) The fail- 
ure of insured, an innocent negro, to 
pay a premium note, brought about 
by the concealment by one agent as 
to the place of payment, and by the 
assurance of another agent that he 
would get the note so that it could 
be paid, cannot be considered such a 
failure as the policy intended should 
work a forfeiture. German Ins. Co. 
v. Miller, 11 Kyl 721. (2) Where 
an insurer’s agent told insured, when 
his policy was taken out, that the 
company would send a collector of 
premiums to his house between the 
1st and 10th of each month, and that 
payments should be made to him, 
and insured had the money ready but 
no collector came and he was not 
notified that he could pay elsewhere, 


65. Texas F. Ins. Co. v. Camp 
County. K. T. L.;/32) Tex,. Giv. A. 328, 
74 SW 809. 

66. Blackerby yv. Continental Ins. 
Co., 7 KyL 653; In re People’s Mut. 
ar nbte F. Ins. Co., 9 Allen (Mass.) 

67. Mass.—In re People’s Mut. 
Equitable F. Ins. Co., 9 Allen 319. 

Mich.—Baker vy. Citizens’ Mut. FB. 
Ins. Co., 51 Mich. 243, 16 NW 391. 

Miss.—Planters’ Ins. Co. v. Com- 
fort, 50 Miss. 662. 

Mo.—Settle vy. Farmers’, ete., Ins. 
Assodc., 150 Mo. A. 520, 181 SW 136. 

Pa. — Rosenberger v. Washington 
Mut. F. Ins. Co., 87 Pa. 207. 

68. Weikel v. Lower Providence 
Live Stock “Ins. Co., 3 Montg. Co. 
(Pa.) 207, 211; Susquehanna Mut. F. 
Ins. Co. v. Tunkhannock Toy Co., 15 
WklyNC (Pa.) 306; Seyk v. Millers’ 
Nat. Ins. Co., 74 Wis. 67, 41 NW 443, 
3 LRA 523. 

69. Crawford v. Altna Ins. Co., 2 
Tenn. Cas. 329. 

70. Stutzman v. Cicero: Mut. BF. 
Ins. Co., 150 Wis. 254, 186 NW 604. 

71. Home Ins. Co. v. Wood, 72 SW 
15, 24 KyL 1688. 

72. Continental Ins-"Co; ¥. Daly, 
33, Kan.) 601,07 “Peels: Saumer! “vi 
Phoenix Ins. Co., 41 Mo. A. 480. 

73. Ark.—American Ins. Co. v. 
Hornbarger, 85 Ark. 337, 108 SW 213. 

Ill.—Cohn v. Mechanics’, ete., Ins. 
Co., 175, Til. “AY 594. 

Iowa.—Critchett v. American Ins. 
an 53 Iowa 404, 5 NW 5438, 36 AmR 

Ky.—Home Ins. Co. v. Holder, 74 
SW 267, 24 KyL 2488; Home Ins. Co, 
v. Wood, 72 SW 15, 24 Kyl 1638; 
Home Ins. Co. v. Karn, 39 SW 501, 
19. yi, 278. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 343-345] 


grant such extension.7* So an agreement by an 
agent to submit a proposition to insurer for an 
extension of time does not of itself amount to an 
extension,’® even though insured is misled by in- 
surer’s failure to reply to think that the request 
has been granted.*® 

[§ 344] C. Parties Affected by Breach of Con- 
ditions—1. In General. Under a policy making 
the loss payable to a third person as his interest may 
appear the payee is not a party to the contract, but 
only an appointee *? whose rights are dependent. up- 
on the rights of insured, and a violation by the lat- 
ter of the conditions of the policy will forfeit the 
rights of such appointee.7® But it has been held 
that where a policy provides that if any interest 
thereunder shall exist in favor of a mortgagee or 
of any person having an interest other than in- 
sured, the conditions ‘‘hereinbefore contained’’ 
shall apply in the manner expressed in such con- 
ditions relating to such interest ‘‘as shall be writ- 
ten upon, attached or appended hereto,’’ a viola- 
tion of the conditions by insured will not affect 
the rights of the person for whose benefit a loss 
payable clause is attached or indorsed on the policy 
unless such indorsed or attached clause also con- 


Mich.—Mallory v. Ohio Farmers’ | sur. Cor 
Ins. Co., 90 Mich. 112, 51 NW 188. Kan. 99. 
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93 Kan. 


[26 C.de] #273 
tains or refers to the conditions mentioned in the 
body of the policy.7® A contrary view, however, has 
been taken by some authorities.%° 

[§ 345] 2. Assignees.S! An assignee steps into 
the shoes of the assignor and therefore takes sub- 
ject to any defense available against him arising 
prior to the assignment,‘? and this rule is oceca- 
sionally embodied in a statute.** He of course takes 
subject to all the terms and conditions of the risk,’* 
except as to those conditions not shown in the pol- 
icy and of which he has no notice.*®> But he is held 
to have notice of by-laws of insurer.’ It follows 
from the rules above stated that if a breach of 
conditions in the policy has cceurred prior to the 
assignment and is allowed to continue with the as- 
signee’s knowledge his rights will be forfeited,’7 re- 
gardless of whether or not the assignment created 
a new contract between him and insurer.88& When, 
however, an assignment has been made and assented 
to by the company, whereby there is created a priv- 
ity of contract between insurer and the assignee, 
a new contract has been consummated and the as- 
signee is not injured by subsequent acts of the as- 
signor;*® and this rule has been applied to an equit- 


707, 150 P 227, 96) Vv. Farmers’ Mut. Ins. Co.) 71 Pa. 


422; Heine v. Lancaster County Mut. 


Mo.—Jackson v. German Ins. Co., 
27 Mo. A. 62. 

Pa.—Shuman v. Main, etc., Mut. F. 
Ins. Co., 265 Pa. 38, 108 A 265. 

Tex.—East Texas F. Ins. Co. v. 
Perkey, 89 Tex. 604, 35 SW 1050. 

{a] Bule appiied.—DUnder a reso- 
lution of a fire insurance company 
agreeing to accept a missing assess- 
ment check in payment if received in 
a reasonable time, the time from 
March 13, 1918, to May 4, 1918, when 
the resolution was rescinded because 
the check had not been received, was 
a reasonable time. Shuman vy. Main, 
etc., Mut. F. Ins, Co., 265 Pa. 38, 108 
A 265. 

74 American Ins. Co. v. Horn- 
barger, 85 Ark. 337, 108 SW 213. 

75. Home Ins. Co. v. Karn, 39 SW 
501, 19 Kyl 273. 

76, Hast Texas F. Ins. Co. v. Per- 
key, 89 Tex. 604, 35 SW 1050. 

77. See supra §§ 80, 81. 

7g, Ala.—Heyl v. Attna Ins. Co., 
144 Ala. 549, 38 S 118. 

Cal.—Holbrook v. Baloise F. Ins. 
ConeililieCal, S61,, 49-P rao. 

Me.—Richmond y. Phcenix Assur. 
Co., 88 Me. 105, 33 A 786. 

Mass.—Edes v. Hamilton Mut. Ins. 
Co., 3 Allen 362; Hale v. Mechanics’ 
Mut. F. Ins. Co., 6 Gray 169, 66 AmD 
410. 

N. J.—Warbasse v. Sussex County 
Mut. Ins: Co., 42 N. J. Li. 203. 

N. Y.—Tallman v. Atlantic F. & M. 
Ins. Co., 4 Abb. Dec. 345, 3 Keyes 87, 
33 HowPr 400. 

Oh.—Western Ins. Co. v. Carson, 9 
Oh. Dec. (Reprint) 848, 17 CincLBul 
357. 

Tex.—Phenix Ins. Co. v. Willis, 70 
Tex. 12, 6 SW 825, 8 AMSR 566. 

Wis.—Wunderlich v. Palatine F. 
Ins. Co., 104 Wis. 395, 80 NW 471. 

Que.—Migner v. St. Lawrence ny, 
Ins. Co., 10 Que. Q. B. 122. 

[a] The creditors of insured have 
no better right than their debtor. 
Phenix Ins. Co. v. Willis, 70 Tex. 12, 
6 SW 825, 8 AmSR 566. — ; 

79, Cal.—Welch v. British Ameri- 
can Assur. Co., 148 Cal. 223, 82 P 964, 
113 AmSR 223, 7 AnnCas 396. 

Tll.— Queen Ins. Co. v. Dearborn 
Sav., ete., Assoc., 175 Ill. 115, 51 NE 
717; Northern Assur. Co. V. Chicago 
Mut. Bldg., ete., Assoc., 98 Ill. A. 152 
[aff 198 Ill. 474, 64 NE 979]. | 

lowa.—Christenson yv. Fidelity Ins. 
Co., 117 Iowa 177, 90 NW 495, 94 
AmSR 286. 

Kan.—Stamey v. Royal Exch. As- 

[26 C. J.—18] 


Miss.—East v. New Orleans Ins. 
Assoc., 76 Miss. 697, 26 S 691. 
Mo.—Senor vy. Western Millers’ 


‘Mut. F. Ins. Co., 181 Mo. 104, 79 SW 


687. 
Nebr.—Oakland Home Ins. Co. v. 
Bank of Commerce, 47 Nebr. 717, 


66 NW 646, 58 AmSR 6638, 36 LRA 673. 

Oh.—Farmers’ Nat. Bank vy. Dela- 
ware Ins. Co., 88 Oh. St. 309, 94 NE 
S34 Centralvrrust, ‘etc... ©o. Vv. “Due 
buque BF. & M. Ins. Co., 34 Oh. Cir. 
Ch M218)" Centrals Trust, etc Go. Vy. 
Dubuquey HH. &* Me ins. Co.) 17) On, 
CirvtiCEw NA Se 4iil et One AL 447. 

SD —=bdee "va St. .eauly ES & OM. 
Ins. Co., 20 S. D. 190, 105 NW 281. 

Wash.—Boyd v. Thuringia Ins. Co., 
25 Wash. 447,65 P 785, 55 LRA 165. 


WiyoOe—Royal inst Coley. OF on. 
Walker Lumber Co., 24 Wyo. 59, 
155 P 1101, AnnCasi1917H 1174, 23 


Wyo. 264, 148 P 340. 

[a] YWiustration.—Where the “loss 
payable” clause in favor of a ma- 
terialman in a rider attached to a 
policy insuring the owner did not 
contain a stipulation that the policy 
conditions should apply to any per- 
son interested in the subject mat- 
ter, a sale by the owner before loss, 
in violation of a stipulation of the 
policy relating to a change in title, 
did not relieve insurer from liability 
to the materialman. Royal Ins. Co. 
v. O. L. Walker Lumber Co., 24 Wyo. 
59, 155 P 1101, AnnCasi917E 1174, 
23 Wyo. 264, 148 P 340. 

80. Brecht v. Law, etc., Ins. Co., 
160 Fed. 399, 87 CCA 351, 18 LRANS 
197; Vancouver Nat. Bank v. Law 
Union, veces Ins. CO. tose Ned, 420); 
Atlas Reduction Co. v. New Zealand 
Ins. ‘Goo 138" Wed. 497, Tl CCA “21, 
9 LRANS 433; Delaware Ins. Co. v. 
Greer, 120 Fed. 916, 57 CCA 188, 61 
LRA 137; Franklin Ins. Co. v. Wolff, 
OSM Tides A549, Oe INE iis Ee 
Dowell v. St. Paul F. & M. Ins. Co., 
207 N. ¥. 482, 101 NE 457 [aff 145 
App. Div. 724, 130 NYS 2941; Clover 
Crest Stock Farm v. Wyoming Val- 
ley” #. Ins. Co., 108 Mise. 465, 177 
NYS 771; Dumphy v. Commercial 
Union Assur. Co., (Tex. Civ. A.) 142 
Sw 116. 

81. Assignment 
supra §§ 150-157. 

Breach of affirmative warranty or 
condition precedent see supra § 2338. 

g2. Towle v. Dirigo Mut. F. Ins. 
Co., 107 Me. 317, 78 A 374; Wilson 
vy. Montgomery County Mut. F. Ins. 
Go, 174 (ba. 554, 34 A 1225 Burger 


generally see 


Ins. Co., 49 Pa. Super. 501; Reliance 
Ins. Co. v. Dalton, (Tex. Civ. A.) 178 
SW 966, 180 SW 668. 

[a] Thus if an assignment by the 
terms of the policy renders it void, 
the assignee cannot recover there- 
under, for there is a breach of con- 


dition by the assignor. Pennsyl- 
vania Ans! Co. v, Urask, 68) 2hilas 
CBa roc: 

83. Mershon v. National Ins. Co., 


34 Towa 87; Sun Fire 
Office, 68 Tex. 461, 5 SW 60. 

84. Ill.—Insurance Co. of North 
America y. Garland, 108 Tl. 220. 

Iowa.—Ellis v. State Ins. Co., 68 
Iowa 578, 27 NW 762, 56 AmR 865. 

Ky.—Home Ins. Co. v. Allen, 93 
Ky. 270, 19 SW 748, 14 KyL 161. 

Mich.—Ranspach vy. Teutonia F. 
Ins. Co., 109 Mich. 699, 67 NW 967. 

Pa.—Wilson v. Montgomery Coun-, 
ty Mut. BY Ins aiCone iia sP ar 554 ait 
A 122; Burger v. Farmers’ Mut. Ins. 
Co., 71 Pa. 422; Heine v. Lancaster 
ere Mut. Ins. Co., 49 Pa. Super. 

85. Miller v. Hillsborough Mut. F. 
Assoc., (N..J. Ch.) 17 A: 293; Miller 
v. Hillsborough Mut. F. Assur. 
Assoc., 44 ais Ol 2245910) Avell0e: 
14 A 278 [rev 42 N. J. Eq. 459]; 
Auglaize Box Board Co. v. Connecti- 
cas ED. Ins. Co.ecoe Ohy Giri Gt. NaS. 

[a] The assignee is net bound by 
the terms of a rider not indorsed on 
or attached to the policy and of 
which he has no notice. Auglaize 
Box Board Co. v. Connecticut F. Ins. 
CoscbyOhs CinniCboiN. aSseseos 

86. Burger v. Farmers’ Mut. Ins. 
Se Tea... «4.2.2), 

87. Ill.—Insurance Co.' of North 
America v. Garland, 108 Ill. 220. 

Iowa.—Ellis v. State Ins. Co., 68 
Iowa 578, 27 NW 762, 56 AmR 865. 

Ky.—Home Ins. Co. v. Allen, 93 
Ky. 270, 19 SW 743, 14 KyL 161. 

La.—Leavitt v. Western M. & F. 
MSs COs siskObs sole 

Mich.—Ranspach v. Teutonia F. 
Ins. Co., 109 Mich. 699, 67 NW 967. 

Pa.—Wilson v. Montgomery Coun- 
ty Mut. EB. Ins: Co., 274 Pa. 554, 34 
A 122. 

But see Kreutz v. Niagara Dist. 
Mt ck nS. CO; m6 Ue yumi. de. 
(where breach was known to insurer 
but not to assignee). 

88. See cases supra note 87. 

gs9. U.S.—Virginia-Carolina Chem- 
ical Co. v. Sundry Ins. Co., 108 Fed. 
451. 


Swenson vy. 
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able assignment,®° and to an assignment to a mort- 
gagee from whom a new and independent. considera- 
On the other hand if the 
assignment is as collateral security, or is otherwise 
of such a nature that it amounts merely to an 
assignment of the claim for loss, and does not create 
a new contract between the assignee and insurer, 
any act by insured which is cause for a forfeiture 
of the policy will forfeit it as to the assignee; 
the assignee under such circumstances is not ‘‘the 
And an assignment to a mortgagee 


tion passes to insurer.®? 


- insured.’? 93 


Ark.—Planters’ Mut. Ins. Assoc. v. 
Southern Sav., ete., Co. 68 Ark. 8, 
56 SW 443. 

Colo.—Scottish Union, etc., Ins. Co. 
v. Field, 18 Colo. A. 68, 70 P 149. 

Il.—New England F. & M. Ins. Co. 
v. Wetmore, 32 Ill. 221. 

Me.—Pollard v. Somerset Mut. F. 
Ins. Co., 42 Me. 221. 

Mass.—Whiting v. Burkhardt, 178 
Mass. 535, 60 NE 1, 836 AmSR 508, 52 
ore 788; Felton vy. Brooks, 4 Cush. 

03. 

Mich.—Hall v. Niagara F. Ins. Co., 
93 Mich. 184, 53 NW 727, 32 AmSR 
497, 18 LRA 135. 

Mo.—Bayless v. Merchants’ Town 
eh Ins. Co., 106 Mo. A. 684, 80 SW 

89. 

N. Y.—Allen v. Hudson River Mut. 
Ins. Co., 19 Barb. 442; Boynton v. 
Clinton, ete., Mut. Ins. Co., 16 Barb. 
254; Tillou v. Kingston Mut. Ins. 
Co., 7 Barb. 570. 

R. I.—Smith v. Union Ins. Co., 25 


Ra gdeeZ 6055) VAC 75. 
Tex.—Security Co. v. Panhandle 
Nat; Bank, 93 Tex. 575, 57 SW 22 


[overr Delaware Ins. Co. v. Security 
Co., (Civ. A.) 54 SW 916]; National 
F, Ins. Co. v. Caraway, (Civ. A.) 130 
Sw 458. 

Ont.—Anderson v. Saugeen Mut. 
Ins. Co:, 178 Ont. 355. 

[a] Rule applied.— (1) Where 
the grantor of plaintiff to whom the 
property was sold and the policy as- 
signed caused repairs to be made 
without plaintiff's knowledge and 
without consent of insurer, as re- 
quired by the policy, plaintiff’s rights 
under the policy were not affected 
thereby. Breckinridge v. American 
Cent. Ins. Co., 87 Mo. 62. (2) Where, 
on plaintiff’s purchase of a stock of 
goods, the seller assigned an insur- 
ance policy thereon, which assign- 
ment was approved by the insurer, 
such assignment constituted a new 
contract between insurer and the as- 
signee, so that it was not subject 
to forfeiture for a breach of an in- 
ventory clause by the assignor. 
Bayless v. Merchants’ Town Mut. 
Ins. Co., 106 Mo. A. 684, 80 SW 289. 

[b] The nonpayment of a cash 
premium note by the assignor of 
which the assignee was not aware 
will not affect the policy in the as- 
signee’s hands. Storms v. Canada 
Farmers’ Mut. Ins. Co., 22 U. C. C. P. 


90. Neve v. Charleston Ins., etc., 
COMmeZiis. Cy ei: = 28: 

[al] Fraud of assignor after as- 
signment.—Where on the same day 
on which the policy was executed 
permission was given by the com- 
pany to assign it to a third person, 
the assignee was entitled to the 
amount of the interest which he had 
in the policy, notwithstanding in- 
sured had deprived himself of his 
right to recover by acts of fraud in 
procuring additional insurance after 
assignment, in contravention of the 
conditions of the policy. Neve v. 
Charleston Ins., etc., Co., 27 S. C. L. 
287. 

91. Planters’ Mut. Ins. Assoc. v. 
Southern Sav., etc., Co., 68 Ark. 8, 
56 SW 443; Foster v. Equitable Mut. 
Ins. Co, 2 Gray (Mass.) 276; 
Boynton v. Clinton, etc., Mut. Ins. 
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this principle.®* 


Co., 16 Barb. (N. Y.) 254; Burton v. 
Gore Dist. Mut. F. Ins. Co., i2 Grant 
Ch. fCU Op 56. 

[a] Note given by assignee to 
insurer for payment of future assess- 
ments. 
Ins. Co., 2 Gray (Mass.) 216. 

‘92. Birdsey v. City F. Ins. Co., 
26 Conn. 165; Edes v. Hamilton Mut. 
Ins. Co., 3 Allen (Mass.) 362; Pupke 
v. Resolute F. Ins. Co., 17 Wis. 378, 
382, 84 AmD 754; Kanady v. Gore 
Diets Mut. F. Ins. Co., 44 U. C. Q. B. 

“There is nothing in a consent to 
the assignment of the policy that 
can justly be held to waive a com- 
pliance with any of the terms or 
conditions of it essential to the pro- 
tection of the company. Such con- 
sent only authorizes the assignee to 
be substituted as payee, in case a 
liability to pay accrues, according 
to the terms and conditions of the 
policy. But if those terms and con- 
ditions are not complied with, then 
there is never any liability to pay 
anybody. And it is immaterial 
whether the violation occurs after 
or before the loss. If it be such 
violation as would defeat a recoyv- 
ery by the party originally insured, 
it must have like effect as against 
the assignee.” Pupke v. Resolute F. 
Ins. Co., supra. 

{a] Policy avoided by subsequent 
encumbrance.—-Kanady v. Gore Dist. 


Ly Hens Co,,) 445 Wan ey .@. .Be 
93. Bowditch Mut. F. Ins. Co. v. 


Winslow, 3 Gray (Mass.) 415; 
Kanady v. Gore Dist. Mut. F. Ins. 
Coy; 44-1. Gs (Ol, Bae2 6, 

94. U. S.—Bilson v. Manufactur- 
ers, ,ins.. Co. 03) F.. (Cas. Noy) 1,410, 
Brunn, Col.-Cas. 290. 

Ark.—Planters’ Mut. Ins. Assoc. v. 
Southern Sav. Fund, etc., Co., 68 Ark. 
8, 56 SW 4438. 

Ill—Home Mut. F. 
Hauslein, 60 Ill. 521; 
eho) Couey. uy EL 
AmR 38. 

Mass.—Lawrence v. Holyoke Ins. 
Co., 11 Allen 887; Foster v. Equita- 
ble Mut. F. Ins. Co., 2 Gray 216. 

Mo.—Kempf v. Farmers’ Mut. F. 
Ins. Co., 41 Mo. A. 27. 

N. Y. — Buffalo Steam Engine 
Works v. Sun Mut. Ins. Co., 17 N. Y. 
401. 

Pa.—Buckley v. Garrett, 47 .Pa. 
204; State Mut. F. Ins. Co. v. Rob- 
erts, 31 Pa. 438. 

R. I.—Hazard v. Franklin Mut. F. 
Ins. Co., 7 R. I. 429; Hoxsie v. Provi- 
dence Mut. F. Ins. Co., 6 R. I. 517. 

Tex.—Swenson v. Sun Fire Office, 
68 Tex. 461, 5 NW 60. 

Vt.—Moulthrop v. Farmers’ Mut. 
BH. Ins). Con so25 Vi hes. 

Ont.—Mechanics’ Bldg. Soe  v. 
Gore Dist. Mut. F. Ins. Co., 3 Ont. A. 
fol [rev 40 UieGCr@: Ba 2201s Chie 
hom v..,Provincial) ins, Co.; 208 Us ey 
C. P. 11; Smith v. Niagara Dist. Mut. 
ins? (Co So Ue. Quetes oO. 

Rights of mortgagees generall 
see infra § 346. ' 

94144. Breach of affirmative war- 
ranty or conditions precedent see 
supra § 234. 

95. See supra § 81; 
infra note 96. 


Ing iaCOnw. 
Illinois Mut. 
Soy PU Set6 1s) 2b 


and cases 


Foster v. Equitable Mut. F.. 


[§§ 345-346 


as collateral security, without a new consideration 
passing from the assignee to insurer, falls within 


[§ 346] 38. Mortgagees.°*% If there has been no 
true assignment creating privity, but only a di- 
rection that the proceeds shall be payable to the 
mortgagee as his interest may appear, the mortgagee 
is not a party to the contract but is merely an 
appointee to receive the proceeds in case of loss,°* 
and his rights will be defeated by a breach of con- 
ditions by the mortgagor,®® although it has been held 


96. U. S.—Delaware Ins. Co. v. 
Greer, 120 Fed. 916, 57 CCA 188, 61 
LRA 137; Sias v. Roger Williams 
Ins. Co., 8 Fed. 187; Friemansdorf 
v. Watertown Ins. Co., 1 Fed. 68; 
Humphry v. Hartford F. Ins. Co., 
12 F. Cas. No. 6,875, 15 Blatchf. 504. 

Cal.—Holbrook v. Baloise F. Ins. 
Go.,, 117 Cal. 561, 49’ P’ 555: 

Colo.—Scania Ins. Co. vy. Johnson, 
22 Colo. 476, 45 P 4381. 

Ga.—Continental Ins, Co. v. An- 
derson,’ 107 -‘Ga, 541, 33. SEH 887; 
Southern States F., ete., Ins. Co. v. 
Napier, 22 Ga. A. 361, 96 SE 15. 

Ill—Queen Ins. Co. vy. Dearborn 
Sav., etc., Assoc., 175 Ill. 115, 51 NE 
717; Continental Ins: Co. v. Hulman, 
92 Ill. 145, 34 AmR 122; Home Mut. 
F. Ins. Co. v. Hauslein, 60 Ill. 521; 
Illinois, Mut... EF. dms.,Co: wy Wix 153 
Tll. 151, 5 AmR 38; Marmon Chicago 
Co. v. Heath, 205 fll. A. 605; Ameri- 
can Cent. Ins. Co. v. Birds Bldg., etc., 
Assoc., 81 Ill. A. 258. 

Ind..—Franklin Ins. Co. v. Wolff, 
23 Ind. A. 549, 54 NE 772. 

Kan.—Lonegfellow v. National F. 
Ins. Co., 102 Kan, 473, 170 P 813. 

Ky. — Bergman v. Commercial 
Union Ins. Co., 12 KyL 942. 

La.—Monroe Bldg., ete., Assoc. v. 
Liverpool, etc., Ins. Co., 50 La. Ann. 
1243, 24 S 238. 

Me.—Brunswick Sav. Inst. v. Com- 
mercial Union Ins. Co., 68 Me. 313, 
28 AmR 56; Adams v. Rockingham 
Mut. F. Ins. Co., 29 Me. 292. 

Mass.—Davis v. German-American 
Ins. Co., 135 Mass. 251; Franklin 
Sav. Inst. v. Central Mut. F. Ins. Co., 
119 Mass. 240; Loring v. Manufac- 
turers’ Ins. Co., 8 Gray 28; Hale v. 
Mechanics’ Mut. F. Ins. Co., 6 Gray 
169, 66 AmD 410. 

Mich.—Jaskulski v. Citizens’ Mut. 
F. Ins. Co., 181 Mich. 603, 92 NW 98. 

Minn.—Gasner v. Metropolitan Ins. 
Co., 13 Minn. 483. 

Mo.—Kabrieh v. State Ins. Co., 48 
Mo. A. 393; Kempf v. Farmers’ Mut. 
. Ins, .Co., 41° Mo. A. 273 Dircks'«v. 
German Ins. Co., 34 Mo. A. 31. 

Nebr.—Antes v. State Ins. Co., 61 
Nebr. 55, 84 NW 412. 

N. H.—Blanchard v. Atlantic Mut. 
Bs Ins: Co. 33iiNe Ha 9 

N. J.—Lattan v. Royal Ins. Co., 45 
NeW du. 453% ; 

N. Y.—Moore v. Hanover F. Ins. 
Co... 241, IN. -Y..1229, 36, NE. 191¢ Erev 
71 Hun 199, 24 NYS 507]; Weed v. 
London, 6ten, Bains. Cone blG INE aye 
106, 22 NE 229; Perry v. Lorillard 
F.. Ins, Co., 61. N. Yoo 214, 19: AmR 
272; Grosvenor v. Atlantic F. Ins. 
Co., 17 No ¥. 391 frevi l2°N. Y¥. Super. 
517, and overr Tillou v. Kingston 
Mut. Ins. Co., 5 WN.) Ys 405e"Traders’ 
Ins. Co. v. Robert, .9" Wend. 404]; 
Lewis v. Guardian #., ete, Assur. 
Co, 938A pp.. Diver 1578 eS pbs 
[aff 181 N. Y. 392, 74 NH 224, 106 
AmSR 557]; Rosenstein v. Traders’ 
Ins. Co., 79 App. Div. 481, 79 NYS 
736; Merwin v. Star F. Ins. Co., 7 
Hun 659 [aff 72 N. Y. 603 mem]; 
Williams v. Pioneer Co-op. EF. Ins. 
Coun id NYS! 8538. 

N. C.—Roper v. National F. Ins. 
Co., 161 N. C. 151, 76 SE 869. 

Oh.—Little v. Eureka Ins. Co., 5 
on Dec. (Reprint) 285, 4 AmULRec 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 346] 


that this does not apply to acts of the mortgagor 
If the insurance is for the. ben- 
efit of the mortgagor the fact that the mortgagee 
was the party who procured the insurance will not 
But if a new contract is 
made directly between the mortgagee and insurer, 
or a clause is added which gives to the mortgagee 
a separate contractual status in respect to insurer,°® 
as is the case when, instead of the ‘‘loss payable’’ 
or ‘‘open’’ mortgage clause, the policy contains the 
“‘union mortgage clause,’’ providing in effect that 
the mortgagee shall not be prejudiced by any act 
or neglect of the mortgagor,! subsequent breaches 
of condition by the mortgagor do not affect the 
Upon the question whether 


after the loss.97 


prevent a forfeiture.?® 


rights of the mortgagee. 


Okl.—Fidelity-Phenix F. Ins. Co. v. 
Cleveland, 57 Okl. 237, 156 P 638. 

R. I—Hazard v. Franklin Mut. 
F.. Ins. Co., 7 R. I. 429; Hoxsie v. 
OP maegr a Nut Es Ins, Cos 6k. i. 


S. C—Rawl v. American Cent. Ins. 
Con ets. C.. 299) 7 SE 10038; 45 
LRANS 463, AnnCas1915A 1231. 

Ss... D.—Ormsby v. Phenix Ins. Co., 
5.8. D., 72,' 58° NW 301. 

Tenn.—Hocking v. Virginia —F. & 
M. Ins. Co., 99 Tenn. 729, 42 SW 451, 
63 AmSR 862, 39 LRA 148. 

Tex.—Swenson v. Sun Fire Office, 


68 Tex. 461, 5 SW 60; Hamburg- 
Bremen F. Ins. Co. v. Ruddell, 37 
Tex. 'Civ. A. 30, 82 SW 826. But see 


Panhandle Nat. Bank v. Security Co., 
18 Tex. Civ. A. 96, 44 SW 15 [rev 
on other grounds 93 Tex. 575, 57 
SW 22] (holding that a sale of the 
property by the owner, without the 
consent of the mortgagee, will not 
affect its rights). 

Vt.—Moulthrop v. Farmers’ Mut. 
Beinss/Cor D2 Viti 123: 

Wash.—Boyd v. Thuringia Ins. Co., 
25 Wash. 447, 65 P 785, 55 LRA 165; 
American Bldg., etc., Assoc. v. Farm- 
erse InsvtCo tL. wash. 619. 40 OP, 
125. 

Wis.—Woodard v. German-Ameri- 
can Ins. Co., 128 Wis. 1, 106 NW 681, 
116 AmSR 17; Keith v. Royal Ins. 
Co., 117 Wis. 531, 94 NW 295; Wun- 
derlich v. Palatine F. Ins. Co., 104 
Wis. 395, 80 NW 471; Gillett v. Liv- 
erpool, ete. Ins. Co., 73 Wis. 208, 
41 NW 78, 9 AmSR 784. 


Ont.—Agricultural Sav., etc., Co. 
vy. Liverpool, etc., Ins. Co., 3 Ont. 
L. 127; Mechanics’ Bldg., etc., Soc. 


v. Gore Dist. Mut. F. Ins. Co., 3 Ont. 
A. 151; Livingstone v. Western Ins. 
Co., 16 Grant Ch. (U. C.) 9; Chishom 
v. Provincial Ins. Co., 20 U. C. C. P. 
whats 
Cross references: 
Assignment to mortgagee see supra 
345. 
Grange of title by foreclosure of 
mortgage see supra § 300. 
Conditions not contained or referred 
to in loss payable clause see supra 
344. : 
or Bergman v. Commercial Union 
Ins. Co., 12 Kyl 942; McDowell v. 
St. Paul F. & M. Ins. Co., 207 N. Y. 
482, 101 NE 457 [aff 145 App. Div. 
724, 130 NYS 294]; Clover Crest 
Stock Farm v. Wyoming Valley F. 
Ins. Co., 108 Mise. 465, 177 NYS 771. 
98. Kabrich v. State Ins. Co., 48 
Mo. A. 393; Merwin v. Star F. Ins. 
Co., 7 Hun 659 [aff 72 N. Y. 603 
mem]. : 
99. People’s Sav. Bank v. Retail 
Merchants Mut. F. Assoc., 146 Iowa 
536, 123 NW 198, 31 LRANS 455; 
Ulster County Sav. Inst. vy. Leake, 
WaUING YY alet: 299 Amm 116 lrev. 11 


Hun 515]. : 
1 U. S.—Pennsylvania Co. v. 
Aachen, etc. F. Ins. Co. 257 Fed. 


189; Syndicate Ins. Co. v. Bohn, 65 
Fed. 165, 12 CCA 531, 27 LRA 614; 
New York Mut. F. Ins. Co. v. Alvord, 
61 Wed. 752, 9 CCA 623. 


Ark.—Planters’ Mut. Assoc, 


Ins. 
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v. Southern Sav. Fund, etec., Co., 68 
Ark. 8, 56 SW 4438. 

Colo.—Scottish Union, etc., Ins. Co. 
v. Field, 18 Colo. A. 68, 70 P 149. 

Fla.—Glens Falls Ins. Co. vy. Por- 
ter, 44 Fla. 568, 33 S 473. 

Ga.—Southern States F., ete., Ins. 
ve v. Napier, 22 Ga. A. 361, 96 SH 
5 


Ill.—Hartford F. Ins. Co. v. Olcott, 
Geile touer, German. TAS... CO. Ve 
Churchill, 26 Ill. A. 206. 

Iowa.—Christenson v. Fidelity Ins. 


Conair Tlowar- (i,) 900 "NW. 49.53" "94 
AmSR 286. 
Kan.—Lancashire Ins. Co. Vv 


Boardman, 58 Kan. 339, 49 P 92, 62 
AmSR 621. 

Me.—State v. McDonald, 117 Me. 
474, 104 A 849. ; 

Mass.—Swaine v. Teutonia F. Ins. 
Co., 222 Mass. 108, 109 NE 825; Flint 
v. Westchester F. Ins. Co., 207 Mass. 
337, 93 NE 646; Whiting v. Burk- 
hardt, 178 Mass. 535, 60 NE 1, &6 
AmSR 503, 52 LRA 788; Palmer Sav. 
Bank y. Insurance Co. of North 
America, 166 Mass. 189, 44 NE 211, 
55 AmSR) 387, 32 LRA "615; Eliot 
Five Cents Sav. Bank vy. Commercial 
Assur. Co., 142 Mass. 142,,7 NE 550; 
City Five’ Cents Sav. Bank v. Penn- 
sylvania F. Ins. Co., 122 Mass. 165; 
Franklin Sav. Inst. v. Central Mut. 
F. Ins. Co., 119 Mass. 240; Foster v. 
Banitaple Mut. . “ins, Co., 2° Gray 
16. 

Minn.—Moore v. Sun Ins. Co., 100 
Minn. 374, 111 NW 260; Magoun v. 
Firemen’s Fund Ins. Co., 86 Minn. 
486, 91 NW 5, 91 AmSR 370. 

Miss.—Mechanics’, etc., Ins. Co. v. 
Boyce, 114 Miss. 165, 74 S 821, LRA 
1917E 328. ° 

Mo.—Senor v. Western Millers’ 
Miuat, "Inst €o.,, lsie ito, £04, 379 
SW 687; St. Louis County Trust Co. 
v. Phoenix Ins. Co., 201 Mo. A. 223, 
210 SW 98. 

Nebr.—Hanover F.. Ins. Co. v. 
Bohn, 48 Nebr. 743, 67 NW 774, 58 
AmSR 719; Phenix Ins. Co. v. Omaha 
Pones e Colythy Nebr 834,60 NI, 
133, 25 LRA 679. 

N. H.—Breeyear v. Rockingham 
Farmers’ Mut. F. Ins. Co., 71 N 
445, 52 A 860. 

N. J.—Reed v. Firemen’s Ins. Co., 
NiGuING Ines Pele OO AL tat rey OR 
other grounds 78 N. J. L. 549, 74 A 
477]; Kelsey v. Agricultural Ins. Co., 
7S INE soe tiGan So ote D bcAL boos ReeG eV. 
Newark F. Ins. Co., 74 N. J. L. 400, 
65 A 1053. 

N. Y.—Eddy v. Williamsburgh 
City) BS Ins) Co.) 143 “N.Y. 6565, 38 
NE 307; Eddy v. London Assur. 
Corp., 143 N. Y. 311, 38 NE 307, 25 
LRA 686 [aff 65 Hun 307, 20 NYS 
216]; Cole v. Germania F. Ins. Co., 
99 N. Y. 36, 1 NE 38; Ulster County 
Say. Insts \v. Iueake, 73° N.. Y. 161, 
20 AmR 115; Hastings v. Westches- 
techy Ins, Co. To IND Yo haie atin 2 
Hun 416]; Springfield F. & M. Ins. 
Co. v. Allen, 43 N. Y. 389; 3 AmR 
711; Coykendall v. Blackmer, 161 
App. Div. 11, 146 NYS 631; Heilbrunn 
v. German Alliance Ins. Co., 140 App. 
Div. 557, 125 NYS 3874 [cert 140 App. 
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the same result follows when the policy provides 
that the conditions thereof shall apply when writ- 
ten upon or attached to the mortgage clause, and 
they are not so written or attached, there is a con- 
flict of authority.? 
to whether the union mortgage clause protects the 
mortgagee from the acts or omissions of the mort- 
gagor prior to the attachment of such clause, or is 
confined to subsequent acts or omissions: only.® 
while this clause protects him against the mort- 
gagor’s acts, the mortgagee nevertheless procures 
insurance on his interest subject to the conditions 
of the policy, and in general is responsible for his 
own acts and omissions in contravention thereof.t 
The clause is for the benefit of the mortgagee and if 


And a like conflict exists as 


But 


Div. 936 mem, 126 NYS 1131 mem]; 
Phoenix Ins. Co. v. Floyd, 19 Hun 
287 [aff 83 N. Y. 613 mem]. 

N. C.—Roper v. National F. Ins. 
CoD lel ON. Cod bla eiOuS ie Gor 

Okl.—Fidelity-Phenix F. Ins. Co. 
v. Cleveland, 57 Okl. 237, 156 P 638. 

Pa.—Knights of Joseph Bldg., etc., 
Assoc. v. Mechanics’ F. Ins. Co., 66 
Pa. Super. 90; Southern Bldg., etc., 
Assoc. vy. Pennsylvania F. Ins. Co., 
23 Pa. Super. 88. 

R. I.—Home Ins. Co. v. Union 
Trust Co., 40 R. I. 367, 100 A 1010, 
LRA1917F 375; Riddell v. Rochester 
German Ins. Co., 36 R. I. 240, 89 A 
833; Francis v. Butler Mut. F. Ins. 
Co. Ty Rowe bo: 

S. D.—Ormsby v. Phenix Ins. Co., 
d 8. D. 72, 58 NW 3801. 


Tex.—Home Ins. Co. v. Boatner, 
(Civ. A.) 218 SW 1097; Sun- Ins. 
Office v. Beneke, (Civ. A.) 53 SW 


98; Merchants’ Ins. Co. v. Story, 13 
Tex. “Civ. A._124,°35 Siw 68. 
Que.—Black v. National Ins. Co., 
24 LCJur 65; National Assur. Co. v. 
Harris, 5 Montr. Q. B. 345, 17 Rey 


| Leg 230. 


[a] Tlustration. — The mortga- 
gee’s interests could not be affected 
by the neglect of the owner to see 
that the building was used in ac- 
cordance with the conditions of the 
policy. Moore v. Sun Ins. Co., 100 
Minn, 374, 111 NW 260. 

[b] Consideration for new con- 
tract.—The consideration for the 
contract found in the “union mort- 
gage clause” is the additional secu- 
rity arising from the insurance be- 
ing in consideration of the loan and 
the premium being paid to perfect 
the security. Hartford F. Ins. Co. 
v, Olcott, 97 Ill. 439. 

[c] Application of clause. — A 
mortgagee could not recover on a 
policy providing that, if payable to 
a mortgagee, no act or default of 
any other person should affect the 
mortgagee’s right to recover, where 
the policy was made payable to him 
as mortgagee under a mortgage 
which he previously held, and not 
under mortgages which he held at 
the time of making the claim, and 
under which he claimed. Towle v. 
Dirigo Mut. F. Ins. Co.,; 107 Me. 317, 
78 A 374, 

Breach of affirmative warranty or 
condition precedent see supra § 234. 

Commencement of f>reclosure pro- 
ceedings see supra § 300. 

2. See supra § 344. 

3. See supra § 234. - 

4. Hartford F. Ins. Co. v. Olcott, 
97 Ill. 489; Cole v. Germania F. Ins. 
Co., 99 IN. Y. 36, 1 NE) 383 Roper .v. 
National” BrJInss Cor. 161) IN. “©. fod> 
76 SE 869. 

{al Duty of mortgagee in case of 
renewal.—Although by the terms of 
a mortgage clause the rights of the 
mortgagee as to property insured by 
the mortgagor prior to the execution 
of the mortgage are not affected by 
any act of the mortgagor in increas- 
ing the hazard during the life of the 
policy, yet upon its renewal the in- 
creased hazard must be disclosed by 
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he fails to require its insertion it is not a part of 
the contract, although provided for by statute.® A 
reinsurer stands in the place of the original insurer 
in respect to rights of the parties on breach of 
conditions by the insured mortgagor.® 

The union mortgage clause 
in the standard policy usually contains a proviso 


Notice by mortgagee. 


that the mortgagee shall notify 


change of ownership or occupancy, or increase of 
hazard, which shall come to his knowledge.’ 
ure to give such notice will, according to some au- 
defeat a recovery by the mortgagee.® 
Other authorities have held, however, that such 
provision is directory only,® and failure to give 
notice will not forfeit the policy unless the pro- 
hibited change increased the risk.1° 
notice need only be given after knowledge of a 


thorities, 


the mortgagee in order to make in- 
surer liable to him in case of loss, 
Cole v. Germania F. Ins. Co., 99 N. Y. 
36; 1°NE 38: 

5. Rosenstein v. Traders’ Ins. Co., 
79 App. Div. 481, 79 NYS 736. 

6 Flint v. Westchester F. Ins. 
Co., 207 Mass. 337, 93 NE 646. 

[a] MTliustration. — An insurance 
company, contracting to reinsure the 
outstanding risks of an insurer lia- 
ble under a policy covering mort- 
gaged property, and stipulating that 
the loss, if any, should be payable to 
the mortgagee as its interests might 
appear, and providing that, on in- 
surer electing to pay the mortgagee 
the amount secured on the mortgage, 
the mortgagee should assign to in- 
surer the mortgage with the debt 
thereby secured, stands in the place 
of insurer, and, on paying to the 
mortgagee the amount secured by 
the mortgage in the event of a loss, 
it may elect to take an assignment 
to a third person in trust for it. 
Flint v. Westchester F. Ins. Co., 207 
Mass. 237, 93 NE 646. 

7, Western Assur. Co. v. Hillyer- 
Deutsch-Jarratt Co., (Tex. Civ. A.) 
167 SW 816. And see cases infra 
notes 8-13. ' 

[a] Effect of mistake in policy.— 
In a policy on a building under con- 
struction mistakenly naming the 
builder as the insured and _ the 
owner as the mortgagee and payee, 
and containing a mortgage clause 
requiring the mortgagee to notify 
the insurer of any change of own- 
ership, the ownership was that men- 
tioned in a rate slip correctly desig- 
nating the owner or occupant; so 
that the real mortgagee was not 
bound to give notice of the termina- 
tion of the interest of the builder. 


Western Assur. Co. v. Hillyer- 
Deutsch-Jarratt Co., (Tex. Civ, A.) 
167 SW 816. 


g. Ga.—Continental Ins. Co, Vv. 
Anderson, 107 Ga. 541, 33 SH 887; 
Southern States F., etc., Ins. Co. v. 
Napier, 22 Ga. A. 361, 96 SE 15. 

Minn.—Gasner v. Metropolitan Ins. 
Co., 138 Minn. 483. 

Miss.—Mechanics’, etc., Ins. Co. v. 
Boyce, 114 Miss. 165, 74 S 821, LRA 
1917H 328. 

Mo.—St. Louis County Trust Co. v. 
Pheenix Ins. Co., 201 Mo. A. 223, 210 
Sw 98. 

N. Y.—Cole v. Germania F. Ins. 
Co., 99 N. Y. 36, 1 NE 38; Galants- 
ehik v. Globe F. Ins. Co., 10 Misc. 
369, 31 NYS 32. 

Ss. D—Ormsby v. Phenix Ins. Co., 
Sy HS IDE 745 Gis SYK 

Notice of change of title generally 
see supra § 280. 

9. Whitney v. American Ins. Co., 
yee Oal 464) bow 150) SOUP IEMs 
Knights of Joseph Bldg., etc, Assoc. 
v. ‘Mechanics’ &. Ins. Co., 66 Pa: 
Super. 90. 

10. Whitney v. American Ins. Co., 
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oceupancy.*% 
insurer of any 


Fail- 


In any event 


6 BCal, sUmrep.~ Cass 220, .b6) Pand0:; 
Phenix Ins. Co. v. Omaha L. & T. 
Co., 41 Nebr. 834, 60 NW 133, 25 
LRA 679. 

Commencement of foreclosure pro- 
ceedings see supra § 300. 

11. Southern Bldg., ete., Assoc. v. 
Pennsylvania -.E. Ins... €o,,. 23) Ba. 
Super. 88. i 

12. Knights of Joseph Bldg., etc., 
Assoc. v. Mechanics’ F. Ins, Co., 66 
Pa. Super. 90. 

13. Western Assur. Co. v. Hillyer- 
Deutsech-Jarratt Co., (Tex. Civ. A.) 
167 SW 816. 

14. Cross references: 
Construetions of policy as entire or 

severable see supra § 100 
Effect of misrepresentation or breach 

of affirmative warranty as to part 

of property see supra § 235. 
Vacancy of part of premises see 

supra § 257. 

15. See supra § 235. 

16. U. S.—Royal Ins. Co. v. Mar- 
tin, 192 U. S. 149, 24 SCt 247, 48 L. 
ed. 385. 

Ala.—Hanover F. Ins. Co. v. Craw- 
ford, 121 Ala. 258, 25 S 912, 77 AmSR 


BD: 

Fla.—National Union F. Ins. Co. v. 
Cubberly, 68 Fla. 253, 67 § 138. 

Ill Hartford F. Ins. Co. v. Walsh, 
54 Ill. 164, 5 AmR 115; Commercial 
Ins. Co. v. Spankneble, 52 Ill. 538, 4 
AmR 582; German Ins. Co. vy. Miller, 
39 Ill. A. 633; Dwelling House Ins, 
Co. v.. Butterly, 33 Til A. 626° 

Iowa.—Taylor v. Anchor Mut. F. 
Ins. Co., 116 Iowa 625, 88 NW 807, 
93 AmSR 261, 57 LRA 328; Born v. 
Home Ins. Co., 110 Iowa 379, 81 NW 
676, 80 AmSR 300; Worley v. Des 
Moines State Ins. Co., 91 Iowa 150, 
59 NW 16, 51 AmSR 334; Kimball 
v. Monarch Ins. Co., 70 Iowa 518, 30 
NW 862. 

Kan.—Kansas Farmers’ F. Ins. Co. 
v. Saindon, 53 Kan. 623, 36’ P 983: 
Continental Ins. Co. v. Ward, 50 Kan. 
846, 3) ee LOO: 

Ky.—Speagle v. Dwelling House 
HnS. (Commo teye O46, 31 oS Wie Saanalil 
KyL 610. 

La.—Hirsch vy. New Hampshire F. 


Ins,, Co.), 1a. Ay cOrleans)” 275. 
Mass. — Harrington v. Fitchburg 


Mut. F. Ins. Co., 124 Mass. 126; Clark 
v. New England Mut. F. Ins. Co., 
6 Cush. 342, 58 AmD 44, 
Mich.—Benham v. Farmers’ Mut. 
F. Ins. Co., 165 Mich. 406, 131 NW 
87, LRA1915D 736, AnnCas1912C 983; 
Western Massachusetts Ins. Co. v. 
Riker, 10 Mich. 279 (dictum). 
Miss.—Seottish Union, ete, Ins. 
Co. v. Warren Gee Lumber Co., 118 
Miss. 740, 80 S 9; Mitchell v. Missis- 
sippi Home Ins, Co., 72 Miss. 58, 18 
S 86, 48 AmSR 585. 
Mo.—Jenkins v. German Ins. Co., 
58 Mo. A. 210. ’ 
Mont.—Wright v. London F. Ins. 
ASSOCs oe MON tw 4n4y, ol, ye elo, 
LRA 211. 
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violation of the conditions has been acquired by 
the mortgagee,4 and when notice is given within 
a reasonable time the mortgagee may recove 
Failure to notify insurer of the owner’s neglect 
to occupy premises when completed does not vio- 
late the provision requiring notice of change in 


y.12 


[§§ 347-349] D. Entire and Severable Contracts.‘* 
The rule prevailing in many jurisdictions that where 
a policy covers separate and distinct ifems or 
classes of property separately stated and valued, a 
breach of an affirmative warranty or condition 
precedent as to one of such items or classes will not 
avoid the policy in toto but only pro tanto,’® applies 
also to the breach of a promissory warranty or con- 
dition subsequent ;!° although it has been held that 
as to each specifically designated division of prop- 


Nebr.—Phenix Ins. Co. v. Grimes, 
33 Nebr. 340, 50 NW 168; German 
Ins. Co. v. Fairbank, 32 Nebr. 750, 
49 NW 711, 29 AmSR 459; State Ins. 
Co. v. Schreck, 27 Nebr. 527, 43 NW 
340, 20 AmSR 696, 6 LRA 524. 

N. Y.—Pratt v. Dwelling House 
Mut.. Hy Inss Cor f130ieNa ay. (206.629 
NE 117; Herrman v. Adriatic F. Ins. 
Co., 85 N. Y. 162, 39 AmR 644; Mer- 
rill v. Agricultural Ins. Co., 73 N. Y. 
452, 29 AmR 184; Coleman v. Phe- 
nix Ins. Co., 3 App. Div: 65, 38 NYS 
986; Dacey v. Watertown Agricul- 
tural Ins., Co., 24, Hun 833; Manley 
v. Insurance Co. of North Ameriea, 1 
Lans. 20; Boynton v. Clinton, ete., 
Mut. Ins. Co., 16 Barb. 254; Adler v. 
Germania F. Ins. Co., 17 Misc. 347, 
39 NYS 1070; Halpin v. Insurance 
Co. of North America, 19 NYSt 345 
[aff 120 N. Y. 73, 23 NE 989, 8 LRA 79]. 

N. D.—Ennis vy. Retail Merchants 
Assoc, Mut. b.- Ins.” Go, 33° IN. D: 320, 
156 NW 234; Nome First Nat. Bank 
v. German American Ins. Co., 23 
N. D. 139, 134 NOW 873,38 LRANS 
213 (under statute providing that en- 
cumbrance or additional insurance 
on part of property shall not vitiate 
insurance on remainder). 

Okl.— Miller v. Delaware Ins. Co., 
14 Okl. 81, 75 P 1121, 65 LRA 173, 
2 AnnCas 17. 

Tex.—Westchester F. Ins. Co. v. 
Looney, (Civ. A.) 219 SW 1116; State 
Mut. EF. Ins. Co. v. Kellner, (Civ. A.) 
169 SW _ 636; Sun Mut. Ins, Co. v. 
Tufts, 20 Tex. Civ. A. 147%, 50° SW 
180; Roberts, ete., Co. v. Lancashire 
Mut. Ins, CGos~13 Tex. wGivs ig 164% 
35 SW 955. 

Va.—Connecticut F. Ins. Co. v. Til- 
ley, 88 Va. 1024, 14 SE 851, 29 AmSR 

W. Va.—Bond y. National F. Ins. 
Co., 838 W. Va. 105, 97 SH 692; Fisher 
Vesum Ins. (Co., wid Wi Van 694,089 
SE 729, LRA1915C 619; Quarrier v. 
Peabody Ins. Co., 10 W. Va. 507, 27 
AmR 582. 

Que.—Richmond F, Ins. Co. v. Fee, 
14 Que. L. 298. 

fa] Ilustration.Where a policy 
covered a building occupied as a 
dwelling and store, and also insured 
the fixtures, stock of goods and 
household furniture therein, a breach 
of conditions requiring the keeping 
of an inventory of the stock in an 
iron safe did not affeet the risk as 
to the building, fixtures and house- 
hold goods, so as to prevent recov- 
ery for their loss.. Fisher v. Sun 
Ins. Co., 74 W. Va. 694, 83 SH 729, 
LRA1915C 619. 

[b] The seizure under judicial 
process of a part of the property 
insured does not forfeit the insur- 
ance as to the rest of the property, 
although the policy contains a condi- 
tion that it shall be void if there is 
any change in ownership. lLevert 
waauetae Ins. Co., 1 La. A. (Orleans) 


For later cases, developments and changes in the law ses cumulative Annotations, same title, page and note number. 


§ 349] 


erty separately valued, the contract is entire, not- 


withstanding each division may 
articles.1? 


a7 


policy, 


the above rules. 


icy.?° 


[c] Change of title. — Westches- 
Lewes LSet COslntv.. Li0Oney. ms e(ahex: 
Cina AS) 2 9b SNE L1G. 

[d] Enecumbrance on part of prop- 
erty.—German Ins. Co. v. Miller, 39 
Ill. A. 633; Dwelling House Ins. Co. 
y. Butterly, 33 Hil. A. 626 [aff 133 
Dipeesod we) UNE) Sasa uoShmer, Mya 
Home Mut. Ins. Co., 17 Mo. 247; Ger- 
man Ins. Co. v. Fairbank, 32 Nebr. 
750, 49 NW 711, 29 AmSR 459; State 
Ins. Co. v. Schreck, .27 Nebr. »527, 
48 NW 340, 20 AmSR 696, 6 LRA 


524; Pratt v. Dwelling-House Mut. 
Hesins. Co, d30 UNE Yes 206,029" Nin 
Aivieirvev-. 53. Hun 101,,. 6. NYS» 781); 


Baley v. Homestead #. Ins. 
ING Ye2is 8G Amin 1570 fai 16) Weton: 
Merrill v. Agricultural Ins. 
N. Y. 452, 29 AmR 184 [aff 
10 Hun 428]; Tompkins v. Hartford 
F. Ins. Co., 22 App. Div. 380, 49 NYS 
184; Coleman v. Phcenix Ins. Co., 3 
Apps) Diver 65; 38) NYS* 9865 Kiernan 
vy. Agricultural Ins. Co., 81 Hun 373, 
30 NYS 892; Dacey v. Agricultural 
Ins. Co., 21 Hun 83; Ampersand Ho- 


tel Co. v. Home Ins. Co., 62 Misc. 
116, 115 NYS 1108; Adler v. Ger- 
mania F. Ins. Co., 17 Misc. 347, 39 
NYS 1070. 


[e] Breach of ixvon-safe clause.— 
Miller v. Delaware Ins. Co., 14 Okl. 
81, 75 P 1121, 65 LRA 173, 2 Ann 
Cas 17; State Mut. F. Ins, Co. v. 
Kellner, (Tex. Civ. A.) 169 SW 636; 
Sun Mut. Ins. Co. v. Tufts, 20 Tex. 
Civ. A. 147, 50 SW 180; Fisher v. 
Sun Ins. Co., 74 W. Va. 694, 838 SH 
729, LRAI915C 619. d 

[f] Policy covering several puild- 
ings.—Hartford F. Ins. Co. v. Walsh, 
54e Die 16405) Amr Vio: Worley sy. 
State Ins. Co., 91 Iowa 150, 59 NW 
16, 51 AmSR 334; Kansas Farmers 
Jobe aC, MOON pan Pete tae 

983; Speagle v. Dwelling 
trae. 97. Ky. 646, 31 SW 282, 17 
KyL 610; Levert v. Home Ihasy KOO 
{ia eas COrieans)) ) 20%; Clark v. 
New England Mut. Ins. Co., 6 Cush. 
342, 538 AmD 44; Pratt v. Dwelling- 
House uliut. of, eins, Co., 130 N.Y. 
206, 29 NE 117 [rev 58 Hun 101, 
6a NY Se sl>. Herrman) Vv. Adriatic 
Busines: Gon 5 N. VY. 162,139 AmR 
644; Connecticut F. Ins. Co. v. Tilley, 
88 Va. 1024, 14 SE 851, 29 AmSR 
Sea Policy covering different ar- 
ticles of personalty.—German Ins. 
Co. v. Miller, 39 Ill. A. 633; Dwell- 
ing House Ins. Co. Vv. Butterly, 33 
Tll. A. 626; German Ins. Gor wel ains 
pank, 32 Nebr. 750, 49 NW 711, 29 
AmSR 459; Adler v. Germania ¥. 
TncwrCol ely SMiser 8277 32 NYS 

0. 

10] Policy covering realty and 
personalty.—Royal TANS COs Ne pa 
tin, 92) WW. S., 149, 124 S@t 247, 4 
L. ed. 385; Illinois Mut. F. Ins. Co. 
vy. Fix, 53 Ill. 151, 5 AmR 38; Com 
mercial Ins. Co. v. Spankneble, 52 
Till. 53, 4 AmR 582; Kansas arimers 
F. Ins. Co. v. Saindon, 53 Kan. 623, 
36 P 983; Phenix Ins. Co. v. Grimes, 


The fact that it is provided that ‘‘the 
entire policy’’ shall be avoided in case of such 
breach is immaterial if the risk is really severable. 
And in some jurisdictions the same result has been 
reached even though it is held that the provision 
that a breach of warranty. shall avoid ‘‘the entire 
renders the contract entire, the reasoning 
being that since it is entire, it cannot be avoided 
by a breach affecting only a part of the property.?9 
But special provisions of the policy may modify 
Thus where it is provided that 
the entire policy shall be void if the property ‘‘or 
any part thereot’’ become encumbered, a mortgage 
on part of the property will avoid the entire pol- 
And a like result follows where the policy 
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include several 


992 


entirety,?? on 


33 Nebr. 340, 50 NW 168; State Ins. 
Co. v. Schreck, 27 Nebr. 527, 43 NW 
340, 20 AmSR 696, 6 LRA 524; Sun- 
derlin v. Attna Ins. Co., 18 Hun 522; 
Merrill. v. Agricultural Ins. Co., 10 
Hun 428 [aff 73 N. Y. 452, 29 AmR 
184]; Adtna Ins. Co. y. Dancer, (Tex. 
Cive AS), L8Ly SW TW26 

[i] In Delaware under a statute 
providing that when one who has 
effected insurance on real estate at 
one valuation subsequently effects 
additional insurance on the same 
property at a higher valuation all 
the insurance on such property shall 
be invalidated, where a policy covers 
separately real and personal prop- 
erty, and subsequent insurance on 
an increased valuation is effected 
separately on the same real and per- 
sonal property, the insurance on the 
real property will become void, but 
that on the personal property will 
not be affected. Thurber v. Royal 
IMs Cove oe elae cious, SOMA sili, 

17. Home F'. Ins. Co. v. Bernstein, 
55 Nebr. 260, 75 NW 889. 

18. Trabue v. Dwelling House Ins, 
Co., 121 Mo. 75,.25 SW 848, 42 AmSR 
523, 23 LRA 719 [rev 49 Mo. A. 331]; 
Naler eve, Germaniann Wen Lnshe Con. 7 
Misc. 347, 39 NYS 1070; Spring Gar- 
den Ins. Co. v. Brown, (Tex. Civ. A.) 
143 SW 292. 

Breach of affirmative warranty or 
condition precedent see supra § 235. 

1oy Spring ysGardens) lus. gio. ov. 
Brown, si(Mexs Civ.) Ae 1430 Siw 292 
[foll Bills v. Hibernia Ins. Co., 87 
Tex. 547, 29 SW 1063, 47 AmSR 121, 
29 LRA 706 (involving breach of 
affirmative owarranty)]. And _ see 
Phenix Ins. Co. v. Lorenz, (Ind. A.) 
29 NE 604 (if the insurance is an 
entirety an encumbrance on anything 
less than the entire subject matter 
is not a violation of the policy’s 
provisions). See also supra § 2385 
note 279s |Pbaz 

20. Brown v. Connecticut F. Ins. 
Co;, 52 OKIS 392) 153° RP 1735 {dist Mil-= 
ler v. Delaware Ins. Co., 14 OkKl. 
81, 75 P1121, 65 LRA 173, 2 AnnCas 
17 (where the quoted phrase did not 
appear) ]. And see Born v. Home 
Ins. Co., 110 Iowa 379, 81 NW 676, 
80 AmSR 300 (where it was implied 
that if the policy had forbidden en- 
cumbrance on “any of the property” 
the contract would have been in- 
divisible). 

21. Mecca F. Ins. Co. v. Coghlan, 
(Tex. Civ. A.) 184 SW 266. 

22. Conn.—Essex Sav. Bank v. 
Meriden F.. Ins. Co., 57 Conn. 335, 17 
A 930; 18 A 324, 4 UiRA 759. 

Ga.—Johnson Vv. Sun BY Wus. Co., 
38 Ga. A. 430, 60 SEH 118. 

Me.—Barnes v. Union Mut. F. Ins. 
Co., 51 Me. 110, 81 AmD 562. 

Ma.— Associated Firemen’s Ins. Co. 
V.LAssum,, db) Md. 165, 

Minn.—Plath v. Minnesota Farm- 
ers’ Mut. F. Ins. Assoc., 23 Minn. 
479, 28 AmR 697. 

Pa.—Philadelphia Fire Assoc vV. 
Williamson, 26 Pa. 196. 
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provides that ‘‘the policy shall be entirely void in 
toto as to each and every part and pareel ... if a 
building herein desecribed’’ shal] beeome vacant.21 
Where the contract of insurance is regarded as an 
the ground that the consideration is 
indivisible,** or that the insurance instead of being 
apportioned is for a gross sum,?‘ then a breach as to 
a part of the subject matter of the insurance will 
avoid the whole policy. Irrespective of the question 
whether the contract would otherwise be divisible 
it has been held in a number of jurisdictions that 
where the different classes or items of property are 
so situated in reference to one another that what 
will affect one item or class must necessarily affect 
the risk on the others, the policy is entire, and a 
breach as to a part of the subject matter will avoid 
the whole policy;?® and in other cases, where the 


Vt.—McGowan v. People’s Mut. F. 
Ins. Co., 54 Vt. 211, 41 AmR 843, 

Can.—Gore Dist. Mut. F. Ins. Co. 
V. wand, 2 Gant 3S. (Cara iie 

Ont.—Dunlop  v. Usborne, etc., 
Hanmers: Mut) Hs Ins, Core 22mOnt 
A. 364; Kuntz v. Niagara Dist. FP. 
InsMCo iG aC.1©. eee oo 

[a] BReeping prehibited articles. 


—Philadelphia Fire Assoc. v. Wil- 
liamson, 26 Pa. 196. 
[b] Bneumbrance on part of 


property.—Plath v. Minnesota Farm- 
ers? Mut. “Reins: Associ 23 vilimns 
479, 23 AmR 697; McGowan v. Peo- 
pleiswiuty Hea wins eOo.mbAm \Vitameouell 
41 AmR 848. 

23. Ark.—McQueeny v. Phenix 
Ins. Co., 52 Ark. 257, 12 Sw ‘498,’ 20 
AmSR 179, 5 LRA 744, 

Ga— Southern By) 8 ins) | i@on ere 
Knreh it ie Ga ns 622.3 GmSh Solem Ns 
AmSR 216, 52 LRA 70. 

La.—Sst. Landry Wholesale Mer- 
cantile Co. vy. New Hampshire F. 
IS: SCO hes ian elt 6 no ome CHES ames 
AnnCas 821. ’ 

Md.—Joffe v. Niagara F. Ins. Co., 
WG) Mid, W155) Silly A 2S el ae REARS 
1047, AnnCas1913C 1217. 

Pa.—Kelly v. Humboldt F. Ins. Co., 
AN PagiCasin 9 96 AN TAO. 

_ (al Dlustration.—Where a policy 
insured both a building and a stock 
of merchandise therein, in consid- 
eration of a premium payable in a 
gross sum, it was entire and indivisi- 
ble; and, under a clause forfeiting 
it in case insured failed to take an 
inventory of the stock within a 
Specified time, a failure to take such 
inventory forfeited the insurance on 
the building as well as on the stock. 


Ga. 622, 36 SE 821, 78 AmSR .216, 
52 LRA 70 


[b] Breach of iron-safe clause.— 
Joffe v. Niagara F. Ins. Co., 116 Md. 
155, 81 A 281, 51 LRANS 1047, Ann 
CasLgid ser 1207: 

24. St. Landry Wholesale Mercan- 
tile Co. v. New Hampshire F. Ins, 
Co., 114 La. 146, 38 S 87, 3 AnnCas 
821; Fitzgerald v. Atlanta Home Ins. 
Con 6 App. Div. 350) 070) NY S552. 
Burry Vv. .German InsyiCo4 84 wis: 
76, 54 NW 22, 36 AmSR 905. 

{a] Encumbrance on part of prop- 
erty.—A policy issued in a gross 
sum on property which was partly 
fixtures and partly personalty was 
rendered void as to both kinds of 
property by the violation of a clause 
prohibiting the mortgaging of in- 


sured personalty. Fitzgerald v. At- 
lanta; Hlomes ins, Uo, (161, tAppy Wit. 
BOO) aOLIN YS) Sb2k 

25. U. S.—McKernan v. North 


River Ins. Co., 206 Fed. 984. 
Ind.—Havens vy. Home Ins. Co., 111 

Ime 9.0, $02" NIE Sais G0 Am Bee GSiOF 

Farmers’ Mut. F. Ins. Co. v. Olson, 


(A.) 129 NE 234; Farmers’ Mut. F. 
Ins. Co. va Olson, *(A.)) 12% NE) 848. 

Kan.—Republie County Mut. F. 
Ins. Co. v. Johnson, 69 Kan. 146, 76 


P 419, 105 AmSR 157, 2 AnnCas 20. 
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policy involved was held to be an entirety, the facts 
were such as to warrant the assumption that the 
controlling consideration was the indivisibility of 
The converse of this rule is equally 


the risk.?® 


[§ 350] A. General Principles and Application 
When an 
contract is conditioned to become void in ease there 
is a breach of a condition precedent or subse- 
quent, the true meaning is not that the instrument 
is upon a breach thenceforth a nullity and has 
no legal existence, but only that upon the violation 


Thereof ?—1. In General. 


N. H.—Baldwin v. Hartford F. Ins. 
Co., 60 N. H. 422, 49 AmR 324. 

N. J.—Hartshorne v. Agricultural 
ae Cond 04 NG den ase tan, 14,%_A: 
15. 

N. C.—Coggins v. Attna Ins. Co., 
144" NouG, 7, 156. SE' 1506, 119- AmSR 
924, 8 LRANS 839; Briggs'v. North 
Carolina Home Ins. Co., 88 N. C. 
141. 

Vt.—McGowan v. People’s Mut. F. 
Ins. Co., 54 Vt. 211, 41 AmR 843. 

Wash.—Brehm Lumber Co. v. Svea 
Ins. Co., 36 Wash. 520, 79 P 34, 68 
LRA 109. 

W. Va.—Bond vy. National F. Ins. 

83 


Co., W. Va. 105,97 SE 692. 
Wis.—Carey v. German Ins. Co., 
84 Wis. 80, 54 NW. 18, 36 AmSR 


907, 20 LRA 267; Burr v. German 
Ins. Co., 84 Wis. 76, 54 NW 22, 36 
AmSR 905; Dohlantry v. Blue 
Mounds F.; etc., Ins. Co., 83 Wis. 
181, 53 NW 448; Loomis v. Rockford 
Ins. Co., 77 Wis. 87, 45 NW 813, 
20 AmSR 96, 8 LRA 834. 

Ont.-—McKay v. Norwich Union 
Ins. Co., 27 Ont. 251; Ramsay Wool- 
len Cloth Mfg. Co. v. Mutual F. Ins. 
Compleat), Ove. 5b 16: 

And see supra §,100. 

[a] “Incumbrance of insured prop- 
erty increases the hazard to the in- 
surer, because it lessens the interest 
of the insured in the property to the 
amount of the incumbrance, and to 
that extent at least lessens his in- 
terest in protecting the property 
from loss or destruction. And if the 
hazard was increased as to the 
household furniture, it was of neces- 
sity increased as to the dwelling 
house which contained it, for the 
entire property was insured as one 
risk, and was so closely connected 
and associated together that the de- 
struction of a part by fire would 
almost inevitably result in the de- 
struction of the whole.’ McKernan 
v. North River Ins. Co., 206 Fed. 
984, 987. 

{b] MTlustrations.— (1) Where a 
building and the furniture therein 
are insured by one policy, a breach 
of warranty as to the building will 
avoid the entire policy. McKernan v. 
North River Ins. Co., 206 Fed. 984; 
Havens v. Home Ins, Co., 111 Ind. 
90, 12 NE 137, 60 AmR 689; Briggs 
v. North Carolina Home Ins. Co., 88 
N. C. 141. (2) Even though a policy 
is divisible under separate valuation 
clauses therein covering a_ shingle 
mill plant, the fact that the ma- 
chinery was shut down for over 
thirty days without insurer’s con- 
sent, in violation of the policy, ren- 
ders it void also as to the dry kiln 
and stock of shingles, which are in 
such close proximity to the main 
property as made the omission to 
keep steam in the boilers affect the 
whole risk covered by the policy as 
an entirety, notwithstanding shin- 
gles were moved in and out of the 
dry kiln while the machinery was 
idle. Brehm Lumber Co. v. Svea 


Ins. Co., 36 Wash. 520, 79 P 34, 68 | 


LRA 109. 
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[By Stanley A. Hackett] 


insurance 


{[c] Rule applied.—(1) Where a 
policy on specified personal prop. 
erty Situated in a designated build- 
ing provides that it shall be void 
if a change takes place in the title 
without the consent of the company, 
and mortgaged personal property of 
the character insured is subsequently 
placed in the building and there de- 
stroyed, a claim for loss on such 
property, there having been no con- 
sent of the'company to the mortgage, 
will avoid the entire policy. Schu- 
mitsch v. American Ins. Co., 48 Wis. 
26, 3 NW 595. (2) But {f no claim 
is made as to the mortgaged prop- 
erty the policy may be good as to 
the balance. Schumitsch v. Ameri- 
can Ins. Co., supra. 

26. Barnes v. Union Mutual F. 
Ins. Co., 51. Me. 110, 81 AmD-~ 562 
(insurance on building and furni- 
ture therein); Kimball v. Howard F. 
Ins. Co., 8 Gray (Mass.) 33 (insur- 
ance on goods and fixtures in same 
shop); Lee v. Howard F. Ins. Co., 3 
Gray (Mass.) 583 (insurance on con- 
nected buildings rendering risk sub- 
stantially the same); Philadelphia 
Fire Assoc. v. Williamson, 26 Pa, 196 
(insurance on three adjoining build- 
ings where keeping of gunpowder 
in one building caused loss of all); 
Stevens v. Queen Ins. Co., 81 Wis. 
335, 51 NW 555, 29 AmSR 905 (in- 
surance on building and personal 
property therein). 

27. Taylor v. Anchor Mut. F. Ins. 
Co., (116" Towa) 6253" 88 NW 807, 93 
AmSR 261, 57 LRA 328 [overr Kahler 
v. Iowa State Ins. Co., 106 Iowa 
380, 76 NW 734; Garver v. Hawkeye 
Ins. Co., 69 Iowa 202, 28 NW _ 555 
(in .so far as they hold that the 
entirety of the premium makes the 
contract indivisible)]; Herzog v. 
Palatine Ins. Co., 36 Wash. 611, 79 
P 287; Bond v. National F. Ins. Co., 
83 W. Va. 105, 97 SH 692; Fisher v. 
Sun Ins. Co., 74 W. Va. 694, 88 SE 
729, LRA1915C 619; Loomis v. Rock- 
ford WnsI1Co., {a Wis. 87,7) 45) INW 
813, 20 AmSR 96, 8 LRA 834. 

[a] Mlustrations.—(1) Where the 
policy covers different buildings lo- 
cated on tracts of land several miles 
apart, a breach of a condition as to 
one building does not invalidate the 
insurance as to the others. Loomis 
v. Rockford Ins. Co., 77 Wis. 87, 45 
NW 8138, 20 AmSR 96, 8 LRA 834. 
(2) Where a policy covered a house 
and its contents, and also livestock, 
a breach of warranty in placing a 
chattel mortgage on the livestock 
will not avoid the policy as to the 
house and contents. Taylor vy. An- 
chor Mut. F. Ins. Co., 116 Iowa 625, 
88 NW 807, 98 AmSR 261, 57 LRA 


328. 

28. Firemen’s Ins. Co. v. Larey, 
125. “Aris (93) CGE S Si ISVs 9 (amet Aud OuegeAr 
29, AnnCas1917B 1225. 

1. Cross references: 

Estoppel generally see HEstoppel 21 

CG. .p 1052. 

Waiver or estoppel as to: 
Matters affecting original validity 
of contract see supra §§ 65-68. 


Under a policy insuring property of ten- 
ants In common and prohibiting change of title, a 
sale by one of the tenants to a third person does not 

| avoid the policy as to the other cotenants.?8 


XVII ESTOPPEL, WAIVER, OR AGREEMENTS AFFECTING RIGHT TO AVOID POLICY + 


[§§ 349-350 


' 


of the covenants by the imsured the insurer shall 
cease to be bound by his covenants.? In other words 
the policy is not void but voidable.* 
may or may not, at his option, take advantage of 
the breach and claim a forfeiture.5 
after treat the policy as valid and it will be so.® 
In general, the doctrines of both. waiver” and estop- 


The insurer 


He may there- 


Notice and proof of loss see infra 
§§ 499-529. 
Provisions of policy limiting time 
to sue see infra § 675-677. 
_ 2. Necessity of knowledge 
infra § 367. 

3. Ark.—Queen of Arkansas Ins. 
me v. Forlines, 94 Ark. 227, 126 SW 
TED. 

Fla.—American F. Ins. Co. vy. King 
Eumber, ete, Co.,' 74) Pla. 130; 77S 
168, 179 [quot Cye]. 

Ill.— Cox v. American Ins. Co., 184 
Til. A. 419. 2 

Iowa.—Viele v. Germania Ins. Co., 
26 Iowa 9, 96 AmD 88. 

N. D.—Beauchamp v. Retail Mer- 
chants’ Assoc., 38 N. D. 483, 165 NW 
545, 547 [quot Cyc]. 

S. C.—Plunkett v. Piedmont Mut. 
Ins. Co., 80 S. C. 407, 411, 61 SE 893 
[quot Cyc]. 

fa] Illustration.—‘“Plaintiff ‘cove- 
nanted’ to make and Keep in an iron 
safe or in a safe place an inventory 
of the stock, but the breach of that 
covenant did not itself in the true 
interpretation of the contract invali- 
date or nullify the policy; such a 
breach only gave a right to the in- 
surance company, if it saw fit, to de- 
clare that by reason thereof it would 
not be further bound thereby.’”’ Queen 
of Arkansas Ins. Co. v. Forlines, 94 
Ark. 227, 126 SW 719. 

4 Georgia Home Ins. Co. v. Allen, 
119, Ala. 436, 24 S 399; Palatine Ins. 
Go, Av.) Whitfield, ('73, las (7 ¥6, e7£ 0S 
869; Eagle Fire Co. v. Lewallen, 56 
Fla. 246, 47 S 947; Germania F. Ins. 
Cow 'v. Klewer, 129 di, 5997522 5 Ngs 
489; Grant v. Bliot, ete, Mut. F. 
Ins. Co., 75 Me. 196; Yusko v. Middle- 
west F. Ins. Co., 39 N. D. 66, 166 NW 
539; McIntyre v. Hast Williams Mut. 
rr. Insy Co. 18 Ont. 79, 

[a] Illustration. —If the charter 
of the cumpany provides that, al- 
though a sale of the property shall 
avoid the policy, such sale may be 
ratified by the company within thirty 
days, the sale has the effect of mak- 
ing the policy voidable at the elec- 
tion of the company. ‘Grant v. Eliot, 


see 


etc,,. Mut. oh. Inst sCo.,, oor Nee L9G. 
[b] ‘“Woid’” construed as ‘“void- 
able.’"—The word ‘void,’ in an in- 


surance policy stipulating that it 
should be void on breach of condi- 
tions, is used in the sense of “void- 


able,’ and hence the policy is not 
invalidated by broken conditions 
waived by the insurer. Georgia 


Home Ins. Co. v. Allen, 119 Ala. 436, 
24 $399. 

5. German Ins. Co. v. Gibson, 53 
Ark. 494, 14 SW 6725 Gerinania F. 
Ins: Co. v. Klewer;’ 129: (Dll; 599; 22 
NE 489; Titus v. Glens Falls Ins. 
Co. 681" N: ¥..2 410/93) AbDINCas “aio 
Pratt v. New York Cent. Ins. Co., 55 
Ba. 505, 14 AmR 304 [aff 64 Barb. 

6. Eagle Fire Co. v. Lewallen, 56 
Fla. 246, 47 S 947. - 

7. German American Ins. Co. v. 
Hyman, 42 Colo. 156, 94 P 237, 16 
LRANS 177; Plunkett v. Piedmont 
Mut. Ins. Co., 80 S. C. 407, 61 SH 
893% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pel® may be applied to breaches of conditions con- 
tained in a fire insurance contract. The insurer 
may walve conditions and provisions® which were 
inserted in the policy for his benefit;1° or he may 
by his’ course of conduct estop himself from set- 
ting up an otherwise good ground for forfeiture of 
a policy.1* The courts apply the principles of 
waiver and estoppel liberally to prevent injustice 
and fraud when the insured has been misled by 
the acts of the insurer or his agents.12 Forfeitures 
are not favored in the law;!* and the courts are 


‘always prompt to seize hold of any circumstances 


that indicate an election to waive a forfeiture or 
an agreement to do so on which insured has relied 
and acted.1+ 

Mutual companies. The same rules as to waiver 
apply to mutual companies as ‘to other insurance 
companies.15 Any provision of a by-law relating 
to matters which shall avoid the policy may be 
waived by a mutual fire insurance company,?* pro- 
vided such act is' not ultra vires.17 A charter pro- 
vision cannot be waived.t® However, there is some 
conflict of authority respecting the powers of offi- 
cers and agents of mutual companies to waive pro- 
visions of a policy, or of a charter or by-laws 
which enter into and form a part of a policy.! 

Temporary contract of insurance. Where a tem- 
porary contract of insurances is complete and is 
deemed to be a valid contract of insurance, having 
the foree and effect of an insurance contract and 
as binding as a policy itself, breaches of the terms 


8. German American Ins. Co. v. 
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ing whether a harsh and inequitable 
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and conditions thereof may be waived by the in- 
surer.?° 

Standard policy. In some jurisdictions where the 
form of a fire insurance policy is preseribed by 
statute, the courts, acting on the distinction be- 
tween waiver and estoppel as applied to an action 
on a contract of insurauce, hold that the conditions 
of a statutory policy can be waived by the insurer 
only in the manner therein specified,?! but that not- 
withstanding the legislation an insurer may still 
estop itself from relying on one or more of the 
defenses reserved to it in a standard policy.22. In 
other jurisdictions the courts hold that a statute 
preseribing a standard form of policy has no ef- 
feet on the application of the rules of waiver and 
estoppel.” Some statutes prescribing a standard 
form of policy do not provide how waiver shall be 
made, but provide generally that nothing contained 
therein or in the standard form of policy provided 
for shall prevent insurer from waiving any of 
the conditions or provisions in the policy which are 
for its benefit.24 

When doctrine of waiver inapplicable. There can 
be no waiver where the insured by the act loses his 
insurable interest,2> or where he never had an in- 
surable interest.°° After the termination of the 
contract of insurance, there can be no waiver of 
any of the provisions thereof.?7 

[§ 351] 2. Waiver and Estoppel Distinguished. 
There is a clear distinction between -waiver and 
equitable estoppel.2® They are not convertible 


66 Or. 388, 133 P 1188, 134 P 1033: 


Hyman, 42 Colo. 156, 94 P 27, 16|forfeiture clause is to be deemed Wecessity of written waiver see 
LRANS 77; Leisen vy. St. Paul F. &| waived, the courts have generally |infra § 377. 
M. Ins. Co., 20 N. D. 316, 127 NW | applied the same liberal rule in favor 22. Mercer v. Germania F. Ins. 


837, 30 LRANS 539; Plunkett v. Pied- 
mont Mut. Ins. Co., 80 S. C. 407, 61 
SE 893. 

9. Fla.—American F. Ins. Co. v. 
King Lumber, etc., Co., 74 Fla. 130, 
77 S 168, 179 [quot Cyc]; Palatine 
Ins. Co. v. Whitfield, 73 Fla. 716, 74 
S 869. 

Ill. Manufacturers’, ete., Ins. Co. 
v. Armstrong, 145 Ill. 469, 34 NE 553. 

Me.— Bigelow v. Granite State F. 
Ins. Co., 94 Me. 39, 46 A 808. 

Mich.—First Baptist Church v. 
Citizens’ Mut. F. Ins. Co., 119 Mich. 
203, 77 NW .702. 

Mo.—Shutts v. Milwaukee Me- 
chanics’ Ins. Co., 159 Mo. A. 436, 141 
SW 15. 

N. Y.—Haight v. Continental Ins. 
Go), 92 IN! Y.e51.flaff 27 Hun 6171; 
Landers v. Watertown F. Ins. Co., 
86 N. Y. 414, 40 AmR 554 [rev 19 
Hun 174]; Van Schoick v. Niagara F. 
Ins. Co., 68 N. Y. 434; Bowman _ v. 
Agricultural Ins. Co. 59 N. Y. 521 
{aff 2 Thomps. & C. 261]; Liddle v. 
Market F. Ins. Co., 29 N. Y. 184 [aff 
17 N. Y. Super. 179]; Hyatt v. Wait, 
37 Barb. 29. 4 

N. C.—Gazzan. v. German Union 
By mss Co, 155 sN. coe 71 oe 

nCasl1912C 362; Horton Vv. 
au Co., 122 N. C. 498, 29 SE 944, 65 
AmSR 699. 

a D.—Yusko v. Middlewest F. Ins. 
Co., 39 N. D. 66, 166 NW 539; Beau- 
champ v. Retail Merchants’ Assoc., 
38 N. D. 483, 165 NW 545, 547 [quot 

ce]. 

Tele couiabia Ins. Co. v. Buckley, 
83 Pa. 298, 24 AmR 172. 

10. See infra § 352. 

li. West Coast Lumber Co. v. 
State Invest., etc., Co., 98 Cal. 502; 
83 P 258; Van Schoick v. Niagara 
F. Ins. Co., 68 N. Y. 4384; Yusko v. 
Middlewest F. Ins. Co., 39 N. D. 66, 
166 NW 539; Manhattan F. Ins. Co. 
vy. Weill, 28 Gratt. (69 Va.) 389, 26 
AmR 364. 

12. Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark. 150, 100 SW 751. 

{a] Same liberality asin con- 
struction of contract.—In determin- 


of the insured as governs in the con- 
struction of the contract itself. Ger- 
man Mut. Ins. Co. v. Niewedde, 11 
Ind. A. 624, 39 NE 534. 

13. See supra § 70. 

14. Cheatham v. Home Ins. Co., 
185 Ky. 494, 215 SW 281; Rogers v. 
Harmers’ Mut. Aid Assoc., 106 Ky. 
3871, 50 SW 5438, 20 KyL 1925; Brum- 
field’ v. Union Ins.' Co., 87 Ky. 122, 
7 SW _ 893, 10 Kyl 138; Frazier v. 
New Zealand Ins. Co., 39 Or. 342, 64 
P 814, i 

[a] “Slight acts or circumstances 
on the part of the insurer will be 
construed by the courts aS a waiver 
to prevent a forfeiture, where the 
condition in the contract is in favor 
of the company.” Farmers’ Mut. F. 
Ins. Co. v.. Jackman,35, Ind) Aw 173 
NE 730, 735. 

155 /ParmersiveMuisg s.. Ins Col uv. 
Jackman, ob LnGs VAs 3 rINE) 7305 
Towle v. Ionia, K., ete., Farmers’ Mut. 
F. Ins. Co., 91 Mich. 219, 51 NW 987; 
Towle v. Ionia, ete., Farmers’ Mut. 
Ke ClC lS mC Ono 6 ENO.) AN. cost lsu 
SW 139; Rickey v. German Guaran- 
tee Town Mut. F. Ins. Co., 79 Mo. A. 
485; McCarty v. Piedmont Mut. Ins. 
Co., 81 S. C. 152, 62 SH 1, 18 LRANS 
729; Plunkett v. Piedmont Mut. Ins. 


Co.) 80) Si Ci407) 411,68 6LOSEH (893 
[quot Cyc]; Hankinson v. Piedmont 
Mat. Juss tor ms0m iS. Cal 392) 6iy Se 


905; McBryde v. South Carolina Mut. 
Ins. Co; 55 S.C. 589, 33 SEH 729, 74 
AmSR 769. 

16. Kentucky Growers’ Ins. Co. v. 
Logan, 149 Ky. 453, 149 SW 922; 
Johnson v. Retail Merchants’ Mut. 
F. Ins. Co., 112 Minn. 418, 128 NW 462. 

17. Johnson y. Retail Merchants’ 
Mut. F. Ins. Co., 112 Minn. 418, 128 
NW 462. 

18. Gibbs v. Richmond County 
Nut. Inss Co. 9) Daly CN Yu) 21203: 

19. See infra § 358. 

20. Queen Ins. Co. v. Hartwell 


Lee, ete, ow (>) Ga. A788) 68 SEH 
310. See also supra § 88. : 

21, Boardman Vv. Pennsylvania 
Ins. Co., 84 Or. 60, 164 P 558; Oat- 


man v. Bankers’ Fire Relief Assoc., 


Co., 88 Or. 410, 4138, 171 P 412; Far- 
ley v. Spring Garden Ins. Co., 148 
Wis. 622, 134 NW 1054. 

“It was not the intention of the 
legislature when it enacted the stat- 
ute defining the form of an insur- 
ance policy to relieve insurance com- 
panies from those estoppels in pais 
which are essential to fair dealing 
in the business world.” Mercer vy. 
Germenia Ins. Co., supra. 

23. Dolliver v. Granite State Ins. 
Co., 111 Me. 275, 89 A 8, 50 LRANS 
1106, AnnCas1916C 765; Bigelow v. 
Granite State F. Ins. Co., 94 Me. 39, 
46 A 808; Michigan Shingle Co. v. 
State Inv., ete. Co., 94 Mich.~ 389, 
53 NW 945, 22 TRA 319; Yusko v. 
Middlewest F. Ins. Co., 39 N. D. 66, 
82, 166 NW 539; Leisen v. St. Paul 
Bik@eM. ins Coy 20) Newb. 131655 127 
NW_ 837, 30 LRANS 539; Workman vy. 
Royal Exch. Assur., 96 Wash. 559, 
165 P 488. 

“The provisions of our standard 
form of contract of fire insurance 
rest upon the same basis as any 
other written contract, and are sub- 
ject to the same rules of construc- 
tion, and the law of waiver and 
estoppel may be applied to such 
contract with the same force and 
effect as to any other written con- 
tract.” Yusko v. Middlewest F. Ins. 
Co., Supra, 

24 <A. A. Cooper Wagon, etc., Co. 


v. National Ben Franklin Ins. Co., 
(Iowa) 176 NW 309. 
25. .Farmers’ — Muty by Inss ‘Go. ex. 


Jackman, 35 Ind. A. 1, 73 NE 730; 
Gibbs v. Richmond County Mut. Ins. 
Co., 9 Daly (N. Y.) 203; Beauchamp 
v. Retail Merchants’ Assoc, 388 N. 
D. 4838, 165 NW 545, 547 [quot Cyc]; 
Bush v. Hartford F. Ins. Co., 222 
Pain 409 7A On Gs 

26. Wisecup v. American Ins. Co., 
186 Mo. A. 310, 172 SW 73. 

27. Lyford v. Connecticut F. Ins. 
Co., 99 Me. 278, 58 A 916; Draper v. 
Oswego County Fire Relief Assoc., 
115 App. Div. 807, 101 NYS 168 [aff 
190 N. -Y. 12, 82 NE 755], 

28. Cox v. American Ins. Co., 184 


280 [26C.J.] 


terms.”° 


conduct, has acted upon it.°? 


ingly induced another to believe 
and to act accordingly.** 


The eAL 419% (Collins tv. lowal Mirs:” 
Ins. Co., 184 Iowa 747, 169 NW 199; 
Parsons v. Lane, 97 Minn. 98,106 NW 
485, 4 LRANS 23%, 7 AnnCas 1144; 
Draper v. Oswego County Fire Relief 
Assoc, I905N. ¥. 12, 82. NE 755. [aff 
HM ALO Da Drivin S01, Ol SINGYIS. eda. 
But see Kiernan vy. Dutchess County 
Muteins: Cou i50 No OY. 190, 44 (NE 
698 (stating that the distinction, as 
applied to the law of insurance, is 
not in all respects clearly defined). 
: rag iirantee generally see Hstoppel 

118. 

29. Queen Ins. Co. v. Young, 86 
Ala. 424, 5 § 116, 11 AmSR 61. 

30. U. 5S.—Astrich v. German- 
American Ins. ‘Co:, 31 Med. 13, 65 
WEN 51 peertiorari den 198° U.S. 
DSs eso EO Ote. 02, 492 ky Led. BETS; 
United Firemen’s Ins. Co. v. Thomas, 
382 Fed. 406, 27 CCA 42, 47 LRA 450, 
nas Fed. 127,\ 34 CCA 240, 47 LRA 

Me.—Maxwell v. Dirigo Mut. F. 
miss COL, eT pee NTCt R43 IES TO 4p Aves 82 
Hanscom vy. Home Ins. Co., 90 Me. 
333, 38 A 324. 

Minn.—Coppoletti v. Citizens’ Ins. 


Cort (1273 Manns 2b.) 148 UINIW, © 7 3ie 
Parsons v. Lane, 97 Minn. 98, 106 
NW 485, 4: VRANS -231,.7 AnnCas 
1144. 


Mo.—Oehler v. Pheenix Ins. Co., 
159) Mow7A. + 696,98 139 (SW Widise 

N. Y.—Draper v. Oswego County 
Fire Relief Assoc., 190 N. Y. 12, 82 
NE 755 [aff 115 App. Div. 807, 101 
NYS 168]. 

S. C.—McCarty v. Piedmont Mut. 
Inse2Oo%, (8h /(SonCiwi52, 5622 SH Tl, Ls 
LRANS 729; Kingman v. Lancashire 
has: (Cov, 154 (S Cwe599 es 28S. 162. 

Tenn.—Dale v. Continental Ins. 
Coy, 95 Lenns 38,31 SW 2663 

{a] Other definition. — “I under- 
stand waiver to mean something said 
or done, some agreement made or as- 
sumed to have been made, subse- 
quent to the condition or warranty, 
whereby the performance or observ- 
ance of the condition or warranty 
need not be carried out, made nor 
proved.” Guimond v. Fidelity-Phe- 
Tix NSO. 405Can. S. Car2iie, 223% 

Wecessity of knowledge see infra 
§ 367. 

General definitions of waiver see 
Waiver [40 Cyc 252]. 

31. Corson v. Anchor Mut. F. Ins. 
Co., 113 Iowa 641, 85 NW 806. 

32. Draper v. OSwego County Fire 
ioler eAssocey. LOOMING) We. Le, usin wNiey 
755 [aff 115 App. Div. 807, 101 NYS 
168]. 

[a] An essential element of estop- 
pel in fire insurance cases is that 
the insured should have relied on 
the conduct of the insurer and 
been induced by it to put himself 
in such a position that he would be 
injured if the insurer should be al- 
lowed to repudiate its action. Goor- 
berg v. Western Assur. Co., 150 Cal. 
oy LOe 89) Pipl 0; 119 Ams 1246;) 20 
LRANS 876, 11 AnnCas 801; Mc- 
Cormick vy. Orient Ins. Co., 86 Cal. 
260,24 12 L008. 

83. Kiernan v. Dutchess County 
Mut. Ins. Co; 150 N.Y. 190,944 NE 


A waiver is the voluntary or inténtional 
abandonment or relinquishment of a known right.®° 
It is an election not to take advantage of a tech- 
nical defense in the nature of a forfeiture.*! 
doctrine of estoppel, or estoppel in ‘pais, is that a 
party may be precluded by his acts or conduet 
from asserting a right to the detriment or preju- 
dice of another party who, entitled to rely on such 
An estoppel forbids 
the assertion of the truth by one who has know- 


A waiver need not have 
the elements of,°4 or be based on,** an estoppel. It 
may be created by acts, conduct, 
insufficient to create a technical estoppel;?° it may 


FIRE INSURANCE 


The 


what is untrue 


or declarations 


698. 

34. Johnston v. Phelps County 
Harmers Mut. Ins. Co., 63, Nebr. 21, 
S38 INW 1426" sciome Wik Mins... Con) va 
Kuhlman, 58 Nebr. 4388, 78 NW 936, 
76 AmSR 111. 

35. Ala.—Cassimus v. Scottish 
Union; Fete: Ins, (Co., Jib) Ala. =256, 33 
S i163; Alabama State Mut. Assur. 
Cow we ons Clothine,Vetcs ‘Co; 123 
Ala, 667, 26 S 655. 

Ark.—Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82° Ark.' 1507100 SW 75i. 

Kan.—Farmers’ Alliance Ins. Co. v. 
Ferguson, 78 Kan. 791, 98 P2341. 

Minn.—Parsons v. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 
AnnCas 1144. < 

Mo.—Bowen v. Hanover F. Ins. Co., 
69 Mo ALN 27 2.3 

N. Y.—Titus v. Glens Falls Ins. 
Con St INE Vie 408 

[a] Wechnical estoppel.— (1) A 
fire insurance company’s waiver of 
a forfeiture of its policy need not 
be based upon a technical estoppel. 
Phenix Ins. Co. v. Flemming, 65 
Ark. 54, 44 SW 464, 67 AmSR 900, 
39 LRA 789; Armstrong ~v. Agricul- 
tural Ins; (Co, .13'0 UN. 516.0, 29) INE 
DOW ViGevieoor Llu 93:99; 2.9 = INNES Sisal 
(2) A technical estoppel is not nec- 
essary to a waiver which is based 
on grounds analogous to that of an 
election of defenses. Farmers’ Al- 
liance Ins. Co. v. Ferguson, 78 Kan. 
DMOISSET Wogianles 

86. Cassimus v. Scottish Union, 
etc Mins: (CO aS 5. sAla 250, 0oe) ono: 
Queen Ins. Co. v. Young, 86 Ala. 424, 
5 S 116, 11 AmSR 51; Corson v. An- 
chor) Mut, ENigins. Coy, 113 lewa:641, 
645, 85 NW 806. 

“It is not necessary, in order to 
constitute a waiver, that the facts 
shall be such as would support a 
plea of estoppel.’ Corson vy. Anchor 
Mite EPcins: Cot, supra: 

37. Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 ‘Ark. 150, 100 SW 751; 
Cox v. American Ins. Co., 184 Ill. A. 
419; Draper v. Oswego County Fire 
Relief Assoc. 190 N. Y. 12, 82 NE 
De 115 App. Div. 807, 101 NYS 
168]. 

“Though the conduct of the in- 
surer may not have misled the in- 
sured to his prejudice or into an 
altered position, yet if, after knowl- 
edge of all the facts, its conduct has 
been such as to reasonably imply a 
purpose not to insist upon a for- 
feiture, the law, leaning against for- 
feitures, will apply the peculiar doc- 
trine of waiver, invented probably 
to prevent them, and will hold the 
insurer irrevocably bound by an 
election to treat the contract as if 
no cause of forfeiture had occurred.” 
Arkansas Mut. F. Ins. v. Claiborne, 
supra. 

$8.. Hollis w.i State 'Ins. Co.,. 65 
Iowa 454, 21 NW 774; Hartford Ins. 
Co. v. Landfare, 63 Nebr. 559, 88 NW 
(Te Bilin esi vi Germea nih as.= (Co, 34! 
Nebr. 5.02, 52 SNW i 307s" Mrazier iy. 
New Zealand Ins. Co., 39 Or. 342, 64 
P 814 [crit Weidert. v. State Ins. Co., 
19 Or, 261, 24 P 242, 20 AmSR 809). 

39. Cal.— McCormick y. Orient 
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arise without the insurer doing anything to the 
disadvantage, prejudice, or injury of the insured ;*" 
it may be sustained by circumstances which do not 
present the strong equities which would be required 
to create an estoppel.*® However, waiver and estop- 
pel in pais are often employed in insurance law 
as synonymous terms and used indiscriminately.®® 
Frequently certain matters are held to constitute 
both a waiver and an estoppel.*° 
it ig held or asserted that waiver is only another 
term for the doctrine of estoppel;*+ that the true 
ground upon which it rests is that of estoppel;* - 
and that an act will be held to constitute a waiver 
only where it is such as to estop the insurer from 
asserting a forfeiture.*? 


In some cases 


And it is held that where 


Ins. Co:, 86 Cal. 260;242P 1003: 

Colo.—German American Ins. Co. 
v. Hyman, 42 Cole. 156, 94 P 27, 16 
LRANS 77. 

Conn.—Benanti v. Delaware Ins. 
Co.;~ 86 ‘Conn: 15, 84 A 109, AnniCas 
1913D 7826; 

Ill.—Phenix Ins. Co. v. Grove, 215 
Tll, 299, 74 NE 141, 25 LARANS 1. 

Ky.—Pheenix Ins. Co. v. Steven- 
son, 78 Ky. 150. 

Va.—Georgia Home Ins. Co. v. 
Kinnier, 28 Gratt. (69 Va.) 88. 

See Reliance Ins. Co. v.° Dalton, 
(Tex. Civ. A.) 178 SW 966 [reh den 
(Civ. A.) 180 SW 668] (holding a 
particular rule as to waiver to be ap- 
plicable, by analogy, to subsequent 
contract or estoppel, and stating that 
“in the law of insurance, estoppel 
and waiver are often treated as one 
and the same, though the _ text- 
writers make a distinction between 
them’’). 

40. Ark.—German Ins. Co. v. 
Gibson, 53 Ark. 494, 14 SW 672. 

Ind.—Farmers’ Mut. F. Ins. Co. v. 
Jackman, 35 Indi” Az 1, 73, NERTS0- 

Iowa.—A. A. Cooper Wagon, etc., 
Co. v. National Ben Franklin Ins. 
Co., 176 NW 309; Furbush v. Con- 
solidated Patrons of Farmers’ Mut. 
Ins. Co., 140 Iowa 240, 118 NW 371. 

Miss.—Phcenix Ins. Co. v. Randle, 
Si MiSs. 720) ess jo oi0e 

N. Y.—Gorsch vy. Northern Assur. 
Co., 181 NYS 670. 

Okl:—Sprinegefield! F: & M. «Ins... Co: 
‘ ae B. Cockrell Holding Co., 169 P 
060. : : 

Wash.—Workman vy. Royal Exch. 
Assur., 96 Wash. 559, 185 P 488. 

[a] Numerous illustrations of 
this are found not only in the gen- 
eral rules as to what acts, words, or 
conduct constitute a waiver or estop- 
pel (see infra '§ 353) but also in 
the statements of the rules as to 
what particular matters preclude the 
assertion of a forfeiture (see infra 
§§ 381-428), : 

41. Cal.—McCormick Vv. 
Ins. Co., 86 Cal, 260; 241°P 1.008% 

Tll.—Phenix Ins. Co. v. Grove, 215 
Ill. 299, 74 NE 141, 25 LRANS 1. 

Mich.—Jacobs v. Queen Ins. Co., 
183 Mich. 512, 150 NW 147; Security 
ee Co. v. Fay, 22 Mich. 467, 7 AmR 

Mo.—Millis v. Scottish Union, ete., 
Ins.’Co., 95 Mo. A. 211, 68 SW 1066. 

Tenn.—Boyd v. Vanderbilt Ins. Co., 
90 Tenn. 212, 26 SW 470, 25 AmSR 
676; American Cent. Ins. Co. v. Mc- 
Crea, 8 Lea 513, 41 AmR 647, 

“The doctrine of waiver, as -ap- 
plied to such a case as this, is that 
of estoppel in pais. There is no 
substantial distinction between the 
two, and the terms are used inter- 
changeably, a waiver being only an- 
other name for an estoppel.’ Phe- 
Nixes Ins ))(Co. sys d@Grovere 25 ail ees 
302, 74 NE 141, 25 LRANS 1. 

42. Jewett v.- Home Ins. Co., 29 
Towa 562; Elliott v. Lycoming County 
Mutiins 7 Co., 66. Pagi22). saeAnak oso. 

43. Stolle v. Adtna F. & M. Ins. Co., 
10! Wi. Vial 546, 27 Amin 593 

[a] After loss.—For 


Orient 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


action or 
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there is no express waiver of a forfeiture, it is 
essential that there should be some element of 
an estoppel in the act of the insurer.‘4 
even in the same jurisdictions, are by no means con- 
sistent as to the theories, or at least as to the 
names and classification of the theories, on which 
a fire insurance company may be barred from set- 
ting up a forfeiture for breach of conditions. 
are some well-established principles forming part 
of the law of the subject which are not readily 
The only harmonious principle that 
pervades the subject seems to be a desire on the 
part of the courts to hold the company as strictly 
as possible to the performance of its contract and 
to prevent an unfair reliance, on its part, upon 
technical conditions of the policy.4® 

[§ 352] 3. What May Be Waived. An insurer 
may waive any condition or provision inserted in 


elassified.*® 


nonaction by the insurer after loss 
to constitute either a waiver or 
estoppel, it is essential that the in- 
sured should have relied on the con- 
duct of the insurer and been induced 
by it to put himself in such a posi- 
tion that he would be injured if the 
insurer should be ailowed to repu- 
diate its action. Goorberg v. West- 
ern Assur. Co., 150 Cal. 510, 89 P 130, 
119 AmSR 246, 10 LRANS 876, 11 
AnnCas 801; Moloney v. Germania 
F, Ins. Co., 168 Mich. 269, 134 NW 


6, 

[b] Gonsideration or estoppel. 
It is asserted in some cases that it 
is essential to a waiver either that 
it be supported by a consideration 
or that it become operative by way 
of estoppel. United Firemen’s Ins. 
Co. v. Thomas, 82 Fed. 406, 27 CCA 
49. 47 UuRA 450,° 92 Keds 127, 34 
CCA 240, 47 LRA 450; New York 
Cent. Ins. Co. v. Watson, 23 Mich. 
486; Ripley v. Adtna Ins. Co., 30 N. 
Y. 136, 86 AmD 3862; American Cent. 
Ins. Co. v. McCrea, 8 Lea (Tenn.) 
513, 41 AmR 647. ! 

44, Phoenix Ins. Co. v. Flemming, 
65 Ark. 54, 44 SW 464, 67 AmSH 
900, 39 LRA 789; Gibson Electric Co. 
vy. Liverpool, ete., Ins. Co., 159 N. ou" 
418, 54 NE 23 [aff tS App. tee 
41 NYS 675]; Armstrong v. Agricui- 
tural Ins. rae 130 N. ¥. 560, 29 NE 
991 [rev 56 Hun 399, 9 NYS 8731; 
Tilton v. Farmers’ Ins. Co., 82 Mise. 
79, 148 NYS 107. | as 

“An implied waiver is in the na- 
ture of an estoppel in pais.” Grabbs 
y. Farmers’ Mut. F. Ins. Assoc., 125 
N. C. 389, 396, 34 SH BOB» § 353 

ied waiver see inira 5S. 
aoe sot Dutchess County 


45. Kiernan v. Y 
Mut. Ins. Co., 150 N. Y. 190, 44 NH 
698, y 

46. Beauchamp v. Retail _Mer- 


chants’ Assoc., 38 N. D. 4838, 165 NW 
545, 547 [quot Cyc]- ; 
47. U. S.—Turner v. Meridan EB, 
Ins. Co., 16 Fed. 454. 
Ark.—Georgia Home Ins. Co. v. 
Bennett, 134 Ark. 52, 203 SW PATS 
Westchester F. Ins. Co. v. Smith, 128 
Ark, 92, 198 SW 27. ‘ 
Cal.—Mackintosh v. Agricultural 
¥F. Ins. Co., 150 Cal. 440, 89 P 102, 
AmSR 234. 
BL hn Ss Ape be American Ins. Co. 
vy. Hyman, 42 Colo. 156, 94 P 27, 16 
RANS 77. 
aeons apy Bammer s: Mut. 
..Ins;/Co., 8 Del. : ; 
eee eriecti F. Ins. Co. v. King 
Lumber, ete. Co., 74 Fla. 130, Tos 
4168, 179 [quot Cyc]; Hagle Wire Co. 
y. Lewallen, 56 Fla. 246, 47 S 
°*tiL—Phenix Ins. Co. v. Hart, 149 
Tll. 513, 36 NE 990; Cox v. American 
Ins. Co., 184 Ill. A. 419; Phenix Ins. 


Co. v. Johnston, 42 Ill. A. 66 [aft 

143 Ill. 106, 32 NE 429]. 
Ind.—Home Ins. Co. vy. Strange, 
A.) 128-NE 127. 

ig a Sl al vy. Century hs — Ins. 

Co., 136 Towa 464, 113 NW 1078; 
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the policy for 


The cases, 


There 


or uninhabited 
consent of the 


Glasscock vy. Des Moines Ins. Co., 125 
Iowa, 170, 100 NW 503; Siltz v. 
Hawkeye Ins. Co., 71 Iowa 710, 29 
NW 605; Viele v. Germania Ins. Co., 
26 Iowa 9, 96 AmD 83. 

Kan.—German ins. Co. y. Allen, 
69 Kan. 729, 77 P 529; American Cent. 
eg Co. v. Mclanathan, 11 Kan. 

33. 

Me.—Bigelow v. Granite State F. 
Ins. Co., 94 Me. 39, 46 A 808; Joyce 
ae ae Ins. Co., 45 Me. 168, 71 AmD 

Mo.—Bersche vy. Globe Mut. Ins, 
Co., 81. Mo. 546; Keet-Rountree Dry- 
Goods Co. v. Mercantile Town Mut. 


ee Co., 100 Mo, A. 504, 74 SW 
Nebr.—Western Horse, ete., Ins. 


i v. Scheidle, 18 Nebr. 495, 25 NW 

N. Y.—Pechner vy. Phoenix Ins. Co., 
65 N.. ¥. 195; Clinton) v. ‘Hope Ins. 
Co., 45 N. Y. 454 [aff 51 Barb. 647]; 
Liddle v. Market F. Ins. Co., 29 N. 
Y. 184; Ames v. New York Union Ins. 
Cor LAAN. Yn 2586 (Carrollsy. Charter 
Qak Ins. Co., 1 Abb. Dec. 316, 19 Abb 
PrNS 166 [aff 40 Barb. 292]. 

N. D.—Beauchamp v. Retail Mer- 
chants’ Assoc., 38 N. D. 483, 165 NW 
545, 547 [quot Cyc]. 

Pa.—Bush v. Hartford F. Ins. Co., 
222 Pa. 419, 71 A 916; People’s Ins. 
Co. v. Spencer, 53 Pa. 353, 91 AmD 
217; Coursin v. Pennsylvania FE. Ins. 
Co., 46 Pa. 323. 

S. C.—Scott v. Liverpool, ete., Ins. 
Co., 102 S. C. 115, 86 SH 484. 

Va.— Virginia F. & M. Ins. Co. vy. 
Richmond Mica Co., 102 Va. 429, 46 
SH 463, 102 AmSR 846; Georgia 
Home Ins. Co. v. Kinner, 28 Gratt. 
(69 Va.) 88. 

Wis.—Keeler v. Niagara F. 
Co., 16 Wis. 523, 84 AmD 714. 

[a] Hach underwriter in a Gloyd’s 
policy is within this rule. Ralli v. 
White, 21 Misc. 285, 47 NYS 197, 4 
NyAnnCas 357. 

48. Robinson v. Western Assur. 
Co., 211 Fed. 747; Phenix Ins. Co. v. 
Tomlinson, 125 Ind. 84, 25 NE 126, 
21 AmSR 203, 9 LRA 317; Cheatham 
v. Home Ins. Co., 185 Ky. 494, 215 
SW 281; German Ins. Co. vy. Miller, 
11 KyL 721; Com. Mut. F. Ins. Co. vy. 
Knabe, etc., Mfg. Co., 171 Mass. 265, 
50 NH 516; Shawnee Mut. F. Ins. 
Goma Cannedy, 261Okhe733) 129) © 
865, 44 LRANS 376. 

[a] Provisions of statute and by- 
laws.—(1) The provision of a stat- 
ute, as well as of insurer’s by-laws, 
forming part of a policy to the ef- 
fect that failure to pay the premium 
within the prescribed time should 
without notice or other act avoid the 
policy, do mot preclude waiver of 
such payment by the insurer’s acts 
and conduct. ‘Lenning v. Retail Mer- 
chants’ Mut. EF. Ins. Co., 138 Minn. 
2338, 164 NW 908. (2) Mutual fire in- 
surance companies may waive a by- 
law providing that failure of a mem- 
ber to pay the premium within sixty 
days from date of the policy shall 


Ins. 
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his benefit.47 Particular matters 


which may be waived hy the insurer include proyi- 
sions for forfeiture for nonpayment of a premium, 
premium note, or installment note;#8 a warranty for 
concurrent insurance in a certain company;*? a 
provision against other insurance except with the 
consent of insurer;>° requirements and warranties 
as to sole and unconditional ownership and change 
of ownership;°+ a provision limiting liability to 
cases where the property remains in the location 
specified in the policy;>? a provision, commonly 
known as the ‘‘iron safe clause,’’ requiring insured 
to keep books and take an inventory and to keep 
the books and inventory in a fireproof safe or other 
place not exposed to fire;>* a condition that if the 
building insured shall become vacant, unoccupied 


for a certain period without the 
company, the policy shall become 


avoid the policy without further no- 
tice or act on behalf of the company. 
JoFnson v. Retail Merchants’ Mut. 
F. Ins. Co., 112 Minn. 418, 128 NW 
462. (3) However, it has been held 
that if, under the by-laws of a mu- 
tual fire insurance company, a fire 
policy became absolutely void and 
forfeited on nonpayment of an as- 
sessment within thirty days after 
notice, the by-law being self-execu- 
ting and containing no provision fer 
reinstating the policy or making the 
forfeiture of it optional with the 
company, it is not within the power 
of the company to waive the for- 
feiture by suing for the assessment 
or a part thereof. Mutual Fire Co. 
v. Maple, 60 Or. 359, 119 P 484, 38 
LRANS 726. 

[b] Technical forfeiture.—Where 
there has been a technical forfeiture 
by reason of the nonpayment of a 
premium it is competent for the com- 
pany to bind itself by a waiver after 
knowing that there had been a loss. 


aormen Ins. Co. v. Miller, 11 Kyl 
721, 
49. American F. Ins. Co. vy. King 


Lumber, ete! o.30250 Ui S8925-39) SCt 
431, 63 L. ed. 810; American F. Ins. 
Co. vy. King Lumber, ete, Co., 74 
Fla, 130) Wiss 6s. 

50. Southern States F. Ins. Co. 
v. Vann, 69 Fla. 549, 68 S 647, LRA 
19168 1189; Hagle Fire Co. v. Lewal- 
len, 56 Fla. 246, 47 S 947: Henderson 
v. Standard F. Ins. Co., 143 Iowa 572, 
121 NW 714; Glasscock v. Des Moines 
Ins. Co., 125 Iowa 170, 100 NW 503; 
Bigelow v. Granite State EF. Ins. Co., 
94 Me. 39, 46 A 808; Rogers v. Home 
ims!) Cor, s155e Moy Ate OG om SW 
743; Yusko v. Middlewest EF. Ing, 
Co., 39 N. D. 66, 166 NW 539; Web: 
ster v. Phoenix Ins, Co., 36. Wis. 67, 
17 AmR 479. But see Couch v. Cit= 
EY, Ins. Co., 38 Conn, 181, 9 AmR 875 
(intimating that the public has too 
great an interest in the clause to per- 
mit a waiver on the part of the in- 
surer). 

51. Georgia Home Ins. Co. v..Ben- 
nett, 134 Ark. 52, 203 SW 279; West- 
chester KH. Ins. Co. v. Smith, 128 Ark. 
92, 193 SW 275. 

[a] A by-law or regulation of the 
company providing that any policy 
issued to a person who does not own 
the property in fee simple shall be 
void may be waived by the company. 
Harmers’ Mut. F. Ins. Co. v. Jackman, 
35 Ind. A. 1, 73 NE 730. 

52. Delaware Ins. Co. v. Wallace, 
(Tex. Civ. A.) 160 SW 1130, 1131 [cit 


Queen of Arkansag Ins. Co. v. 
Forlines, 94 Ark. 227, 126 SW 1719; 
German Ins. Co. v. Allen, 69 Kan. 729, 
17 P 529; Travis v.. Continental Ins. 
Co., (Mo. A.) 179 SW 766; Pace v. 
American Cent. Ins. Co., 173 Mo. A. 
485, 158 SW 892; Carp v, Queens Ins. 
(COs MIC MORAN, 528,992 aSWie asia 
Keet-Rountree Dry Goods Co. v. Mer- 
eantile Town Mut. Ins. Co., 100 Mo. A. 
504, 74 SW 469. 
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null and void;>4+ provisions rendering the policy 
void if specified articles are kept on the premises ;°° 
a provision that the factory insured shall not be 
operated at night;>* and conditions relating to in- 
crease of risk generally.®? Stipulations in the pol- 
icy rendering it void in case of assignment without 
the consent of the insurer, being for the insurer’s 
benefit, may be waived by him.®® So provisions 
relating to the manner and form of securing the 
consent may be waived.5? Iiven a stipulation that 
the conditions of a policy cannot be waived,®° or 
if waived at all only in a certain manner,®! may 
itself be waived. A nonwaiver agrcement may itself 
be waived by the same acts of the insurer’s repre- 
sentatives or the same transactions with insured 
as would amount to a waiver of a forfeiture clause 
of the policy.® 

Falsity of statements. The doctrine of waiver is 
predicated on the existence of a valid contract 
between the parties.** It has no application where 
the policy was procured by fraudulent representa- 
tions of insured and where the contract of insurance 
is therefore not merely voidable but is legally 
nonexistent.°4 However, an insurance company may 
waive the falsity of a warranty as to the number 

54. Germania F. Co. v.|Assoc., 38 N. D. 


ee LuS: We 
Klewer, 129 Ill. 599, 607, 22 NE 489; | 547 [quot Cyc]. 
Home Ins. Co. v. Strange, (Ind. A.) 61. 


FIRE INSURANCE 


tion.7% 


483, 165 NW 545, 71. 


Ark.—Queen of Arkansas Ins. | v. 


[§§ 352-353 


of buildings within a certain distance of the in- 
sured property.®> Drastic statutes in some states 
provide that the insurer is estopped to deny the 
truth of the statements of the application in the 
absence of fraud on the part of the insured.% 
Future breach. There can be no waiver of a 
forfeiture until the ground of forfeiture has oe- 
eurred.*? An azreement that a future breach by 
insured of one of the stipulations of the policy will 
be condoncd arid will not be allowed to terminate 
the insurance will not constitute a waiver of such 
future breach.®® , 
[§ 353] 4. Mode of Effecting Waiver or Estop- 
pel °°—a. In General. A waiver may be either 
express or implied.7° It may be made by express 
lancuage or azreement, or by acts or conduct from 
which an intention to waive may be inferred, or 
from which a waiver follows as a lezal result. 
An express waiver is in the nature of a new con- 
tract, modifying to some exteut the old one.”? It 
is governed by its own terms, takes care of itself, 
and is not often the occasion of dispute or litiga- 
But a waiver need not be based upon a 
new ™ or express7> agreement. The courts recog- 
nize and enforce the doctrine of implied waiver.’é 
German Ins, Co. v. Gibson, 53 


q Ark. 494, 14 SW 672; Home Ins. Co. 
Strange, (Ind. A.). 123 NE 127; 


123 NE 127; Dolliver v. Granite State 
. Ins; Co.) 111 Me. 275).'89 A. 8, 50 
LRANS 1106, AnnCasi1916C 765; Pat- 
terson v, American Ins. Co., 174 Mo. 
A. 37, 160 SW 59; Steen v. Niagara 
Mins. *Co,eisou Ne." 315, 2420 AmR 
297, 15 NYWklyDig 41 [aff 24 Hun 
139, 12 NYWklyDig 3 (aff 61 HowPr 
144)]. 

“A provision in a policy it shall 
become void in case the premises are 
left vacant or unoccupied, does not 
render such policy absolutely void 
upon the happening of such event. 
Such provision is rnude for the benc- 
fit of the insurer, and if he does not 
elect to avoid it, but waives the for- 
feiture, neither the insured nor third 
parties can treat the insurance as 
Void. Germania, E. Ins: iGo. 1 Vv. 
Klewer, supra. 

55. German American Ins. Co. v. 
Thyman, 42 Colo, 156, 94 P 27, 16 
LRANS 77. 

. 56. Strause v. Palatine Ins. Co., 
128 N. C. 64, 38 SE 256. 

57. Liddle v. Market F. Ins. Co., 
DOIN WW. else path Hite N. OY. Super: 
179]; Progress Spinning, etc., Mills 
Co, v. Southern Nat. Ins. Co., 42 Utah 
263, 130 P 63, 45 LRANS 122. 

58 Illinois F. Ins. Co. v. Stanton, 
57 Ill. 354; German-American Ins. Co, 
v. Sanders, 17 Ind. A. 184, 46 NE 535; 
Manchester F. Assur. Co. v. Glenn, 
13 Ind. A. 365, 40 NE 926, 41 NE 
847, 55 AmSR 225; Moffitt v. Phenix 
Ins, Co., 11 Ind. A. 233, 38 NH 835; 
Benninshoff vy. Watertown Agricul- 
tural Ins. Co., N. Y., 495; Hayes 
v. Saratoga, etc., IF’. Ins. Co., 81 App. 
Div. 287, 80 NYS 888 [aff 179 N. Y. 
535 mem, 71 NI 1131 mem]; Hyatt 
v. Wait, 37 Barb. (N. Y.) 29; Penn- 
sylvania In3z. Co, v. Bowman, 44 Pa. 
89; Stolle v. Attna F. & M. Ins. Co., 
10 W. Va. 546, 27 AmR 593. 

59. German American Ins. Co. v. 
Sanders, 17 Ind, A. 134, 46 NIX 535; 
Manchester F. Assur. Co. v. Glenn, 
13 Ind, A. 365, 40 NE 926, 41 NE 847, 
55 AmSR 225; Northam y. Interna- 
tional Ins. Co.,. 45 App. Diy. 177, 61 
NYS 45 [aff 165 N. Y. 666 mem, 59 
NE 1127 mem]. 

Waiver of provisions requiring 
written, consent or waiver sce infra 
§ 377. 

60. Phenix Ins. Co. v. Hart, 149 Ill. 
513, 836 NE 990; Henderson vy. Stand- 
ard F.. Ins. Co., 143 Iowa 572, 121 NW 
714; Beauchamp vy. Retail Merchants’ 


Co. v. Forlines, 94 Ark: 227, 233, 126 
SW 719 [cit Cyc]; Neimeyer v. Clai- 
borne, 87 Ark. 72, 112 SW 387. 

Cal.—Arnold y. American Ins. Co., 
148 Cal. 660, 84 P 182, 25 LRANS 6. 

Fla.—Tillis v. Liverpool, ete., Ins. 
ee 46 Fla. 268, 85 S 171, 110 AmSR 
§ 


Ill_—Phenix Ins. Co. v. Hart, 149 
Til, 518, 36 NE 990; Phenix Ins. Co. v. 
Grove, 116 Ill. A. 529. 

Ind.—Continental Ins. Co. v. Blair, 
“Aa A. 502, 114 NE 763, 116 NE 
752, 

N. D.—Beauchamp vy. Retail Mer- 
chants’ Assoc., 38 N. D. 483, 165 NW 
545, 547 [quot Cyc]. . 

Pa.—Bush vy. Hartford F. Ins. Co., 
222 Pa. 419, 433, 71 A 916 [quot Cyc]. 

Application of rule to provisions: 
Limiting power of agent to waive see 

infra § 364. 

Requiring waiver to be in writing at- 
tached to, or indorsed on, policy see 
infra § 377. 

62. Queen Ins, Co. v. Patterson 
Drug Co., 73 Fla. 665, 74 S 807, LRA 
1917D 1081. 

63. American Cent. Ins. Co. v. An- 
tram, 86 Miss. 224, 38 S 626. 

64. American Cent. Ins, Co. v. An- 
tram, 86 Miss. 224, 38 S 626. 

Misrepresentations as avoiding pol- 
icy see supra §§ 188-190. 

cS. Huntley vy. Perry, 88 Barb. 

(N. Y.) 569. 
€6. New York Home Ins. Co. v. 

Virginia-Carolina Chemical Co., 109 

Fed. 681. 

Waiver or estoppel by issuance of 
policy with Enowledge of falsity of 
representations see infra §§ 389-401. 

67. Patterson v. American Ins. Co., 
164 Mo. A. 157, 148 SW 448. 

€8. Patterson v. American Ins. Co., 
164 Mo. A. 157, 148 SW 448. 

Paorol azreement to waive future 
breach see infra § 3876. 

co. Particular matters constitut- 
ing waiver or estoppel see infra 
§§ 381-428. 

Written waiver see infra §§ 3876- 


. 380. 


70, Astrich vy. German-American 
Ins, Co., 131 Fed. 13, 65 CCA 251 [cer- 
tiorari den 198 U. S. 583, 25 SCt 802, 
49 L. ed. 1173]; Queen of Arkansas 
Ins. Co. v. Forlines, 94 Ark. 227, 126 
SW 719; Pace v. American Cent. In3. 
Co,, 173 Mo. A. 485, 158 SW 892%; Bush 
v. Hartford F. Ins. Co., 222 Pa. 419, 
UL AS 59165 


Continental Ins, Co. v. Blair, 65 Ind. 
A. 502, 114 NE 768, 116 N® 752; Ger- 
man Mut. Ins. Co. v. Niewedde, 11 
Ind. A. 624, 39 NE 534; Benninghoff 
v. Watertown Agricultural Ins, Co., 
93 N. Y. 495; Titus v. Glens Falls 
Ins. Co., 81 N. Y. 410, 8 AbbNCas 
315; Shearman v. Niagara F. Ins. 
Co., 46. Ns “VY. 526.9%) AmRTS80o tat 
32 N. Y. Super. 470, 40 HowPr 393]. 

[a] he conduct (1) of the in- 
surer may be such as to operate both 
as a waiver (Coats v. Camden F. 
Ins. Assoc., 149 Wis. 129, 1385 NW 
524) (2) and an estoppel (Coats v. 
Camden F. Ins. Assoc., supra). (3) 
There may be waivers or estoppels 
which do away with the written pro- 
visions of a policy by reason of the 
conduct of: the insurer inconsistent 
with a reliance on them. Hartford 
FF. Ins. Co. v. Davenport, 37 Mich. 
609. (4) “Waiver may be manifested 
by conduct as well as by words.” 
Phenix Ins. Co. v. Tomlinson, 125 Ind. 
84, 86, 25 NE 126, 21 AmSR 203, 9 
LRA 317. 

72. Kiernan y. Dutchess County 
Bae Ins. Uo., 150 N. Y. 190, 44 NE 

73. <Astrich v. German-American 
foe ie ei 13, 65 CCA “951 
certiorari den 198 U. S. 583, 25 § 
802, 49 L. ed. 1173]. eu 

74. Kan.—Farmers’ Alliance Ins. 
ei v. Ferguson, 78 Kan. 791, 98 P 

Minn.—Parsons y. Lane, 97 Minn 
98, 106 NW 485, 4 LRANS 231, 7 
AnnCag 1144, ‘ situs 

Nebr.—Johnston vy, Phelps County 
Farmers’ Mut. Ins. Co., 63 Nebr. 21, 
88 NW 142, 56 LRANS 127; Home 
E. Ins. Co. v. Kuhlman, 58 Nebr. 
488, 78 NW 936, 76 AmSR 111. 

N. Y.—Titus v. Glens Falls Ins. 
Co., 81 N. Y. 410, 8 AbbNCas 815. . 

N. C.—Modlin y.-Atlantie F. Ins. 
Co., 151 N. C. 35, 65 SE 605. 

7S. Phenix Ins. Co. v. Grove, 215 
Ill. 299, 74 NH 141, 25 LRANS 1; 
Iiernan v. Dutchess County Mut. Ins. 
Co., 150 N. Y. 190, 44 NE 698 [aft 
80 Eun 602 mem, 29 NYS 1126 mem]. 

76. Leisen v. St.Paul F, & M. Ins. 
Co., 20 N. D. 816, 127 NW 887, 30 
LRANS 589. 

[a] WNeture of doctrine.—“An im- 
plicd waiver, of a forfeiture for in- 
stance, is where one party has 
pursued such a course of conduct, 
with reference to the other party 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 
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} 
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§ 353] 


Conduct or acts on the part of the insurer which 
are sufficient to justify a reasonable belief on the 
part of insured that it will not insist upon per- 
formance of a condition of the policy constitute a 
waiver thereof."7 A waiver arises from aets, words, 
or conduct on the part of the insurer, done or 
spoken with knowledge of a breach of condition, 
which amount to a recognition of the policy as a 
; ; and continuing contract,’’ or which 
are inconsistent with an intent to claim a for- 
feiture,”® or which are such as to reasonably imply 


valid, existing, 


who has incurred the forfeiture, as 
to evidence an intention to waive the 
same, or where the conduct pursued 
is inconsistent with any other hon- 
est intention, than an intention to 
waive the forfeiture, and the one 
who has incurred the forfeiture has 
been induced by such conduct to act 
upon the belief that there has been 
a waiver, and has incurred trouble 
and expense thereby.’’ Astrich v. 
German-American Ins. Co., 131 Fed. 
13, 20, 65 CCA 251 [certiorari den 
198 U. S. 583, 25 SCt 802, 49 L. ed. 
1173]. 

77. Ark.—Queen of Arkansas Ins. 
wi v. Forlines, 94 Ark. 227, 126 SW 

Ky.—Continental Ins. Co. vy. Coons, 
14 KyL 110. 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
LISA F308. 

Minn.—Coppoletti. vy. Citizens’ Ins. 
Co., 123 Minn. 325, 148 NW 787. 

Can.—Lanecashire Ins. Co. vy. Chap- 
man, 7 RevLeg 47. 

See Davis v. Salem County Mut. F. 
Ins: Co., 85 N. J. Hq. 324, 328, 96 A 
391, 393 [quot Cyc] (stating that 
‘the rule thus broadly stated may 


perhaps be doubted when applied to’ 


acts or conduct contemporaneous 
with the execution of the contract; 
but cannot be doubted as a sound 
principle of equity when applied to 
future acts’). : 

[a] Act misleading insured.—An 
act of a fire insurance company may 
operate as a waiver of a forfeiture 
where the insured is misled by the 
act, and the act is the cause of the 
omission to comply with the condi- 
tion of a policy, the breach of which 
is alleged as a defense. Armstrong 
vy. Agricultural Ins. Co., 130 N. Y. 
560, 29 NE 991 [rev 56 Hun 399, 9 
NYS 873]. 

7g. Ala.—Georgia Home. Ins. Co. 
vy. Allen, 128 Ala. 451, 30 S 537; Queen 
Ins. Co. v. Young, 86 Ala, 424, 5 S 
116. 11 AmSR 51; Farmers’ Mut. Ins. 
Assoc, v. Tankersley, 18 Ala. A. 524, 
529, 69 S 410 [cit Cyc]. 

Ark—Queen of Arkansas Ins. Co. 
y. Forlines, 94 Ark. 227, 126 SW 719; 
Phcenix Ins. Co. v. Flemming, 65 Ark. 
54, 44 SW 464, 67 AmSR 900, 39 LRA 
789. 5 
Tll.— Manufacturers’, etc., Ins. Co. 
y. Armstrong, 45 Ill. A. 217 [aff 145 
Til. 469, 34 NE 553]. 

Towa.—Hollis v. State Ins. Co., 65 
Iowa 454, 21 NW_ 774. 

La.—Tarver v. People’s F. Ins. Co., 
6 La, A. (Orleans) 59. 

Mass.—Oakes v. Manufacturers’ F., 
etc., Ins. Co., 135 Mass. 248. _ 

Mich.—Carpenter vy. Continental 
Ins. Co., 61 Mich. 635, 28 NW 749. 

“Minn.—Coppoletti v. Citizens’ Ins. 
Co., 123 Minn. 325, 143 NW 787. 

Nebr.—Hunt v. State Ins. Co., 66 
Nebr. 121, 92 NW 921; Johnston v. 
Phelps County Farmers’ Mut. Ins. 
Co., 63 Nebr. 21, 88 NW 142, 56 LRA 
127! Home F. Ins. Co. vy. Kuhlman, 
58 Nebr. 488, 78 NW 936, 76 AmSh 
111; Billings v. German Ins. Co., 34 
Nebr. 502, 52 NW 397. } 

N. Y.—Armstrong v. Agricultural 
Ins. Go., 130 N. Y. 560, 29 NE 991 
[rev 56 Hun 399, 9 NYS 8731; Roby 
y. American Cent. Ins. Co., 120 N. Y. 
510, 24 NE 808; Titus v. Glens Falls 
Ins. Co., 81 N. Y. 410, 8 AbbNCas 315. 

N. C.—Modlin v. Atlantic F. Ins. 
Co., 151 N. C. 35, 65 SE 605. 
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Oh.—Sun Mut. Ins. Co. v. Hock, 8 
Oh. Cir. Ct. 341, 4 Oh. Cir. Dec. 553. 

Okl.—Springfield F. & M. Ins. Co. 
vera B. Cockrell Holding Co., 169 » 

S. C—Kingman vy. Lancashire Ins. 
Cor, 547°S." C599; 32° SH H762: 

Tex.—Austin F. Ins. Co. v. Pole- 
manakos, (Commn, A.) 207 SW 922 
[rev 160 SW 1134]; Sun Mut. Ins. 
Co, v. Texarkana Fdy., etc., Co., 4 
Mex, A. Civ) Cas, § 31,415) SWw34. 

Va.—Georgia Home Ins. Co. v. Kin- 
nier, 28 Gratt. (69 Va.) 88. 

“Tf the insurer, with a knowledge 
of the facts constituting a breach of 
a condition of the policy, recognized 
the policy as still in force by such 
acts, declarations and course of deal- 
ing with the insured as would fairly 
lead him to. believe that he was pro- 
tected, then such acts and declara- 
tions would amount to a waiver of 
the breach.’ Manufacturers’, etce., 
ins” Co, vy. Armstrong, 45 Tl. )A 217, 
220 [aff 145 Ill. 469, 34 NH 553]. 

[a] After transfer of property.— 
Where there has been a breach of a 
condition contained in a policy of fire 
insurance against a transfer of prop- 
erty insured without the consent of 
the insurer, the insurer, by recogniz- 
ing the policy as an existing contract 
after the cause of forfeiture has oc- 
curred and come to its knowledge, 


waives such cause of forfeiture. 
Benninghoff vy. Watertown Agricul- 
tural ins: Co.;'"93' N. Y., 495: 


[b] A letter from the insurer to 
the insured, in reply to one from the 
Jatter stating certain facts and ask- 
ing if they affected the insurance, 
indicating a willingness for the in- 
surance to remain in full force and 


effect, is a waiver. Capital F. Ins. 
oe vy. Johnson, 82-Ark. 90, 100 SW 
749, 

[ec] The payment of a dividend by 


a mutual company to a meinber, after 
knowledge of a breach of condition, 
has been held to amount to such a 
recognition of his membership as to 
waive the forfeiture. Combs _ v. 
Shrewsbury Mut. F. Ins, Co., 34 N. J. 
Hq. 403. 

79. Johnston y. Phelps County 
Farmers’ Mut. Ins. Co., 63 Nebr. 21, 
23,°88 NW 142, 56 LRA 127; Austin 
F. Ins. Co. v. Polemanakos, (Tex. 
Commn. A.) 207 SW 922 [rev 160 RW 
1134]. 

“Acts inconsistent with an inten- 
tion to rely upon the forfeiture or 
recognition of the continued validity 
of the policy notwithstanding and 
with knowledge of facts entailing the 
forfeiture will be held a waiver.” 
Johnston v. Phelps County Farmers’ 
Mut. Ins. Co., supra. 


[a] “fhe whole theory of implied 
waiver... is based upon some act 


or contract on the part of the in- 
surer inconsistent with an intention 
to insist upon or claim whatever 
rights he may have acquired by rea- 
son of the forfeiture, and the insured, 
relying upon this implied intention, 
has been induced to do some act to 
his prejudice or injury.’ Farmers’ 
Mut. F. Ins. Co. v. Hull, 77 Md. 498, 
502, 27 A 169. 

eo. Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark. 150, 100 SW_ 751; 
Walkor v. Pheenix Ins. Co., 156 N. Y. 
628, 51 NE 392-[rev 89 Hun 3338, 35 
NYS 374]. 

81. Ala.—Georgia Home Ins. Co. v. 
Allen, 128 Ala. 451, 30 S 537; Queen 


a purpose not to insist upon a forfeiture.®® 
rule is well settled that when the insurer, with 
knowledge of all the facts constituting a breach 
of a condition or a warranty, requires the insured, 
by virtue of the policy, to do some act or ineur 
some trouble or expense, the forfeiture is deemed 
to have been waived.®? 
where the insurer, with a full knowledze cf the 
right to declare a forfeiture, by his conduct puts 
the insured to trouble and expense,®? or where the 
insured, after the breach of condition, has a right 
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The 


A true estoppel results 


Ins. Co. v. Young, 86 Ala. 424, 5 S$ 
116, 11 AmSR 51. 

Ark.—Queen of Arkansas Ins. Co. 
v. Forlines, 94 Ark. 227, 126 SW 719; 
Phenix Ins. Co. v. Flemming, 65 Ark. 
a 44 SW 464, 67 AmSR 900, 39 LRA 

Mo.—Tinsley vy. Adtna Ins. Co., 199 
Mo. A. 693, 205 SW 78; Bowen v. 
Hanover F. Ins. Co., 69° Mo. A. 272; 
McCollum y. Niagara F. Ins. Co., 61 
Mo. A. 352. 

N. Y.—McNally v. Phoenix Ins. Co., 
137 N. Y. 389, 33 NE 475 [rev 62 Hun 
620 mem, 16 NYS 696]; Armstrong 
v. Agricultural Ins. Co., IN|. tac 
560, 29 NE 991 [rev 56 Hun 399, 9 
NYS 873]; Rceby v. American Cent. 
Ings: (Coz, 120 NF Yiebd 0; 24) INE 808. 
[aff 11 NYSt 93, 27 NYWklyDig 380]; 
Titus v. Glens Falls Ins. Co., 81 N. Y. 
410, 8 AbbNCas 315; Clover Crest 
Stock Farm v. Farmers’ Reliance 
Mut. F, Ins, Co., 104 Mise. 240, 171 
NYS 674; Bear v. Atlanta,Home Ins. 
Co., 34 Misc. 613, 70 NYS 581. 

N. C.—Modlin v. Atlantic F. Ins. 
Co., 151 Ni 'G.°3b; 65> sSE 605. 

S. C—MeMillan v.. Insurance Co. 
of Nerth America, 78 S. C. 433, 58 
SE 1020, 1135. 

“It is well settled that if, in any 
negotiations or transactions with the 
insured after knowledge of facts 
which would otherwise work a for- 
feiture, the insurance company re- 
quires the insured, in compliance 
with the provisions of the policy, to 
do some act or acts, incurring trouble 
or expense, the right to insist upon 
a forfeiture will be thereby waived.” 
Tinsley v. Altna Ins. Co., 199 Mo. A. 
693, 704, 205 SW 78. 

[a] The reason for the rule is 
that such a requirement is inconsis- 
tent with the position that the con- 
tract has ceased to exist and is 
consistent only with the theory that 
the obligations of the contract are 
still binding upon both partics. Mc- 
Nally v. Phoenix Ins. Co., 137 N. Y. 
889, 33 NE 475 [rev 62 Hun 620 
mem, 16 NYS 696]. 

[b] Recognition of policy induc- 
ing labor or exzpense.—“‘“Where the 
company, with full knowledge of the 
facts out of which the forfeiture of 
the policy arose, by its acts recog- 
nized the policy as a valid and sub- 
sisting contract, and induced the 
plaintiff to act in that belief, and 
to incur trouble and expense; such 
action would be a waiver of the con- 
dition under which the forfeiture 
arose.” Antes v. Western Assur. Co., 
84 lowa 355, 357, 51 NW 7 [quot with 
appr Queen Ins. Co. v. Patterson 
Drug Co., 738 Fla. 665, 673, 74 S 807, 
LRA1917D 1091]. To same _ effect 
Traders’ Ins. Co. v. Cassell, 24 Ind. 
A. 288, 56 NE 259; Huff vy. Century 
F. Ins. Co., 1386 Iowa 464, 113 NW 
1078 (dictum). 

82. Hanscom v. Home Ins. Co., 90 
Me. 333, 339, 38 A 324; Hartford F. 
Ins. Co. v. Landfare, 63 Nebr. 559, 
88 NW 779; Kingman v. Lancashire 
Ins. Co., 54 S. C. 599; 32 SH 762. 

“Tt may happen that a waiver of 
a breach of the condition in the 
policy was not actually intended; 
but if the conduct and declaration 
of the insurer are of such a charac- 
ter as to justify the belief that a 
waiver was intended, and acting upon 
this belief the insured is induced to 
incur trouble and expense and is sub- 
tected to delay to his injury and 
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to suppose from the insurer’s conduct that he is 
still protected, and consequently relies thereon to 
his detriment by failing to take out further insur- 
ance.®3 Where the insurer, after knowledge that 
a eause-of forfeiture has occurred, recognizes the 
contract of insurance as valid and subsisting, he is 
estopped to assert a forfeiture.8+ After assuming 
one attitude as to known facts, the insurer is es- 
topped from later assuming a different and incon- 
sistent attitude to the injury of the insured.®> Any 
agreement, declaration, or course of action on the 
part of an insurance company which leads the party 
insured honestly to believe that, by conforming 
thereto, a forfeiture of his poliey will not be in- 
curred, followed by due conformity on his part, will, 
and ought to, estop the insurer from insisting on 
a forfeiture, although it might be claimed under 
the express letter of the contract.6¢ The insurer 
cannot insist on a forfeiture for an act which he 
has induced the insured to do.®* Neither can he 
take advantage of a condition where he has pre- 
vented performance thereof ®* or has induced the 
insured not to comply therewith.®® As is shown by 
the foregoing rules,®° matters constituting an estop- 
‘pel may also constitute an implied waiver.®4 But 
it does not follow that any matter sufficient to con- 
stitute a waiver may also be held to be an estoppel. 
According to the weight of authority, a waiver 
may result from circumstances which do not con- 
tain the elements of, or present, the strong equities 
necessary to create, an estoppel.®? 

Consent. The word ‘‘consent’’ is sometimes used 
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as indicating the means or method of waiving a 
forfeiture.°2 A positive refusal of the insurer, 
communicated to the persons interested, to con- 
sent to a transfer of interest or an assignment 
of the policy cannot of course be construed to be 
a voluntary waiver of the contract rights of the 
company.®# 

The action of a third person or body, such as a 
board of. underwriters, furnishes no ground for an 
estoppel on the part of the insurer where there 
is no dealing, communication, or privity of any 
kind between the insurer and insured in reference 
to such action, and the insurer does not know that 
the insured is relying, if he is, on such action.®® 

[§ 354] b. Assurances That Policy Is in Force. 
Statements made by an authorized agent of the in- 
surer to the insured, after the issuance of the 
policy and with knowledge of facts constituting a 
ground of forfeiture, consisting of a construction 
that the poley is in force or of assurances that 
it is in foree or that certain acts need not be 
done, or written permission of the insurer. ob- 
tained, by the insured in order to continue the 
policy in force for the specified term thereof, bind 
the insurer °° and constitute a waiver of the 
breach.®? - Such statements may also give rise to 
an estoppel to assert a forfeiture,®°® but not where 
the insured or his assignee was not influenced in his 
conduct by the representation, did not act on it, 
and in no respect changed his condition in reference 
to the policy.°® Sometimes the nature of the state- 
ment of the agent, or the circumstances under which 


prejudice, the insurer may be pro-] ing conduct, implied waiver may rest] Fire Assoc., 119 Mich. 74, 77 NW 


‘hibited from claiming a forfeiture 
for such.a breach, upon the princi- 


ples of equitable estoppel.” Hanscom’ 


Home Ins. Co., supra [quot Maxwell 
Vay Diri2o Vint, Bins, “Co.,. Li”. ile: 
431, 104 A 812, $13]. 

83. Manufacturers’, ete., Mut. Ins. 
Co. v. Armstrong, 45 Ill. A. 217; Tar- 
ver y. People’s F. Ins. Co., 6,.lua. A. 
(Orleans) 59; Hayward vy. National 
Ins. Co., 52 Mo. 181, 14 AmR 400; 
Austin F. Ins. Co. v. Polemanakos, 
(Tex. Commn. A.) 207 SW 922 [rev 
160 SW_ 1134]. / 

84. Cox vy. American Ins. Co., 184 
Ti, A, 419, 424; Tarver v. People’s 
F. Ins. Co., 6 La. A. (Orleans) 59; 
Springfield F. & M. Ins. Co. v. EH. B. 
Coekrell Holding Co., (Okl.) 169 P 
1060. 

“An insurance company is estopped 
to insist on a forfeiture of a policy, 
if after the cause of forfeiture ac- 
erues, it treats with the insured in 
such a manner as to recognize the 
policy, as «still, in foree.”) ‘Cox v. 
American Ins, Co., supra. 

85. Coats; v.., Camden .F..Ins, 
Assoc, 149 Wis. 129, 1385 NW 524. 

86. Lord v. Des Moines F. Ins, Co., 
99 Ark. 476, 138 SW 1008; German 
Ins. Co. v. Gibson, 53 Ark. 494, 14 
SW 672; Rogers: v. Farmers’ Mut. 
Aid=Assoc., 106 Ky. 371, 375, 50 SW 
543, 20 KyL 1925; Brumfield v. Union 
Ine) Come Si Wkys 122, 4%) (SW 6803.5 10 
Kyl 13. 

s7. Adams vy. Greenwich Ins. Co., 
9 Hun 45 [aff 70 N. Y. 166]. 

SS MrHayaky.. tare to dns se Com . Te 
ING Ys 235, 133 Ant COM vhatieels) ibun 
496]. 

89. Mattingly v. Springfield Ff. & 


M. Ins. Co., 120 Ky. 768, 88 SW 577, 
26M ye AST, (90 SSW oie 2s) Kyl 
{Oi 


90. See supra notes 77-89. 

91. Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark. 150, 100 SW 751; 
Kiernan v. Dutchess County Mut. Ins. 
Comme oO Ne me swk A905 une 101. nd ae NE 
698. ! 
“While express waiver rests upon 


intention, and estoppel upon mislead-! 


upon either, for it exists when there 
is an intention to waive unexpressed, 
but clearly to be inferred from cir- 
cumstances, or when there is no such 
intention in fact, but the conduct of 
ve insurer has misled the insured 

nto acting on a reasonable belief 

hat the company has waived some 
peter of the policy.’ Kiernan 
Ven Dutchess, County. Mut, Ins, Co., 
supra. 

92. See supra § 351. 

93. Coppoletti v. Citizens’ Ins, Co., 
123 Minn. 325, 143 NW 787. 

[a] Difficulty of distinguishing 
terms.—‘‘It is difficult for men accus- 
tomed to make nice distinctions in 
the meaning of words to comprehend 
any difference between consent and 
waiver as applied to words or actions 
of the agent after the additional 
insurance had been procured.” Cop- 
poletti v. Citizens’ Ins. Co., 123 Minn, 
325, 328, 143 NW 787. 

Consent to particular acts see 
supra §§ 150-155, 245, 278, 280, 324. 

94. Girard F. & M. Ins. Co. v 
Hebard, 95 Pa. 45. 

95. Quinsigamond Lake Steamboat 
Co., Vv. Phenix ,Ins. Co,, 177 Mass. 
10, 58 NE 174. 

96. Hotchkiss v. Phenix Ins. Co., 
76 Wis. 269, 44 NW 1106, 20 AmSR 
69. 

{a] Property insured in name of 
other than real owner.—Where the 
property is insured in the name of a 
person other than the real owner, 
the acts and declarations of the in- 
surer’s authorized agents made after 
the issuance of the policy in dealings 
with the person in whose name the 
property is insured but with refer- 
ence to the property insured and not 
as a personal matter are as binding 
on the company as if made to the 
real owner and are available to the 
latter as matters of waiver. Mont- 
gomery v. Delaware Ins. Co., 67 S, C. 
399, 45 SE 934, 

97. Home F, Ins. Co. v. Wilson, 
118 Ark. 442, 176 SW 688; Commer- 
cial BF. Ins. Co. v. Belk, 88 Ark. 506, 
115 SW 172; Cronin v. Philadelphia 


648. 

[a] Method of keeping books.— 
Assurances by an authorized agent, 
aiter the contract has been completed 
and the policy delivered, that the in- 
sured’s method of keeping books is 
sufficient and satisfactory to the 
company is a waiver of defects, if 
any, in the system of bookkeeping 
and hence is a waiver of that provi- 
sion of the iron safe clause. German 
ae Cos vis Allen O95 IScilhen sl) CO pme iit ants 
oO . 

Admission of Mability after loss 
see infra § 419. 

Construction or assurances before 
ed becomes effective see infra 

ae 

98. Ormsby v. Laclede Farmers’ 
Mut. H.,.ctevetins, Co., 98 Ilo. Ay 371, 
72 Sa 189; Mercer vy. Germania aN 
Ins, Co., 88 Or. 410, 171 P 412; Wach- 
ter vy. Phoenix Assur. Co., 132 Pa. 428, 
19 A 289, 19 AmSR 600; Walsh v. 
Dwelling House Ins. Co. 2 Lack 
LegN (Pa.) 125; Stolle v. Attna F. 
& gM.) dns. (Co. a0" SW Vian O46 subi 
AmiRy 5933 

[a] Statement made in response 
to request.—(1) An equitable estop- 
pel arises where the insurer, or its 
authorized representative, gives an 
assurance that the policy is still ef- 
fective and will continue so until the 
end of the term, and where it gives 
such assurance, not aS a casual ob- 
servation or as an opinion volun- 
teered without authority, but in 
response to an application to be ad- 
vised as to the standing of the policy. 
Walsh v. Dwelling House Ins. Co., 2 
LackLegN (Pa.) 125. (2) An estop- 
pel arises where on the death of the 
insured’ a duly accredited agent of 
the insurer, on request by the execu- 
tor of the insured for a transfer of 
the policy to his name, assures the 
latter that the policy is in force and 
will continue effective without any- 
thing further being done. Walsh v. 
Dwelling House Ins. Co, 2 Lack 
LegN (Pa.) 125. 

99. Watts vy. Philadelphia Fire 
Assoc., 87 Mo. A. 83. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 354-356] 


it is made, prevent it from operating as a waiver 
or estoppel, as where it is coupled with an express 
refusal to waive a provision of the policy,? or where 
it amounts to nothing more than a general and 
‘indefinite expression of opinion,? or where it is an 
honest mistake of opinion,? or where it is not such 
as to justify the insured in believing that he might 
fail to comply with the provisions of the contract 
and nevertheless recover on the policy in case of 
loss. Where the particular agent is without the 
power to waive a provision in the -policy,> it neces- 
sarily follows that he has no power or authority to 
estop the insurer by his statements concerning a 
breach.® 

[§ 355] 5. Consideration. An equitable estop- 
pel is not a new contract requiring a consideration.” 
The authorities are conflicting on the question 
whether a new consideration is necessary to sup- 
port a waiver, some holding that it is not neces- 
sary,> and others, proceeding on the theory that 
a waiver is in effect a new contract, asserting that 
if no new and additional consideration is present, 
the insurer is not barred by his conduct from set- 

1. Scottish Union, etc., Ins, Co. v. 
Bailey, 114 Miss. 732, 75 S 593. 

2. Levinton vy. Ohio Farmers’ Ins. 


CoenGea®s Ll0GA +295. 
So) WWavis vel Home Ins. .€o.;.127 


Va. 425. 
Avant, 132 Ky. 
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Mut. Ins. Co. v. Lacroix, 45 Tex. 158; 
McFarland v. Peabody Ins, Co., 6 W 


10. Northwestern Nat. Ins. Co. v. 
106, 


[26C.J.] 285 
ting up any defenses that he may have.? 

[§ 356] 6. Effect of Waiver. The effect of a 
finding that a clause in a fire insurance policy has 
been waived by the insurer is to strike that clause 
from the policy.t° A waiver, once made, is irre- 
vocable.4t_ The insurer having once waived his right 
to declare a forfeiture cannot subsequently with- 
draw or recall its waiver 1!” or avoid its effect 1° by 
placing or offering to place the insured in statu 
quo,'* in the absence of fraud on the part of the 
insured inducing the waiver.® After having once 
elected to waive a forfeiture resulting from an as- 
signment without consent, although the waiver is 
merely by parol, the insurer cannot, after a loss, 
for the first time urge forfeiture.t® However, in- 
sured may by his statements and conduct estop 
himself to claim a waiver by the insurer.17 Except 
in some jurisdictions,® the waiver of a condition 
of the policy on one occasion cannot be construed 
as a waiver of subsequent violations of the same 
condition,!® nor is it a waiver of a right to forfeit 
for breaches of a different condition, past or pros- 
pective,?° particularly if they are unknown at the 
to the insured is not a waiver of a 
clause prohibiting additional insur- 
ance, when it is: taken out in another 


company. Morris v. Orient Ins. Co., 


116 SW 274; | 106 Ga. 472, 33 SE 430. 


cpu 330, 155 SW 131, 44 LRANS 
6. 

Thus a mere opinion given by 
a person, regardless of whether he 
is regarded as attorney or agent for 
the company, that a stay of judgment 
on a premium note operates as pay- 
ment of the note does not estop the 
company from insisting on the pro- 
visions of the policy, the opinion be- 
ing an innocent mistake, honestly 
made, and the person giving it not 
undertaking to make any contract for 
extension, nor making any represen- 
tation of fact. Davis v. Home Ins. 
Co., 127 Tenn. 330, 155 NW 181, 44 
LRANS 626. 

4 Johnson vy. Continental Ins, Co., 
119 Tenn. 598, 107 SW 688. 

5. Power of officers and agents to 
waive conditions see infra §§ 357— 
366. 

6 Cohen v. Home Ins. Co., 28 Del. 
Heid OAL 1014. 

7, Walsh v. Dwelling House Ins. 
Co., 2 LackLegN (Pa.) 125. 

S$. ‘1l)——-Phenix Ins. Co. v.. Grove, 
215 Ill. 299, 74 NE 141, 25 LRANS 


Iowa.—-Viele v. Germania Ins. Co., 
26 Iowa 9, 96 AmD 83. Compare 
Baldwin v. German Ins. Co., 105 lowa 
379, 75 NW 326 (after the provisions 
of the policy have been violated, a 
new and valid contract is not made 
by attaching to the policy an agree- 
ment for the benefit of a mortgagee 
unless there is a new consideration 
forwit):. 

Ky.—Northwestern Nat. Ins. Co. v. 
Avant, 132 Ky. 106, 116 SW 274. 

Mo.—Travis v. Continental Ins. Co., 
A.) 179 SW 766. 

: =e tle A EF. Ins. Co. v. Kuhl- 
man, 58 Nebr. 488, 78 NW 936, 76 
AmSR 111. 

N. Y.—Draper v. Oswego County 
Fire Relief Assoc., 190 N. Y. 12, 82 
NE 755; Dobson y. Hartford F. Ins. 
Co., 86 App. Div. 115, 83 NYS 456 
[afeet79 IN. ¥.0557 mem, (1 NE 1130 
mem]. See Kiernan vy. Dutchess 
County Mut. Ins. Co., 150 N. Y. 190, 
44 NE 698 (an express walver of a 
forfeiture of a fire insurance policy 
does not require a new consideration, 
unless it is by inducing a change of 
position). Contra’ Ripley v. Astna 
Ins. Co., 30 N. Y. 136, 86 AmD 362. 

Ss. C.—Kingman y. Lancashire Ins. 
Co:, 54S. C. 599. 32 SE 762. ; 

Va.—Georgia Home Ins. Co. v. Kin- 
nier, 28 Gratt. (69 Va.) 88. 

9) New VorkCent-- Ins. (Con ‘vi 
Watson, 23 Mich. 486; Merchants’ 


Hanna v. Orient Ins. Co., 109 Mo. A. 
152, 82 SW 1115. 

11. Home F. Ins. Co. v. Kuhlman, 
58 Nebr. 488, 78 NW 936, 76 AmSR 
111; Walker v. Phoenix Ins. Co., 156 

: ; NE 392 [rev 89 Hun 
SOOM LOO 374]; Kiernan  v. 
Dutchess County Mut. Ins. Co., 150 
N. Y. 190, 44 NE 698. 

12, "Carp Vv. Queens Ins,.'Cos, 16 
Mo. ¢AS 2628559 25.S.We 11373) Dobson. v. 
Hartford F. Ins. Co., 86 App. Div. 
D5 Se SSuINW Sa456u [ath ato Nes Y¥a6557 
mem, 71 NE 1130 mem]; Beauchamp 
v. Retail Merchants’ Assoc., 388 N. D. 


483, 165 NW 545. 
13. Queen of Arkansas Ins. Co. v. 
Forlines, 94 Ark. 227, 126 SW 719. 


And see cases infra note 14. 
14. Ill.—Hartford F. Ins. 
Orv > GighllyeAc-629. 
Md.—Baltimore County Mut. F. Ins. 
Coz; V«, Hicholtz, 88) Mde/-92,) 40 cA 
706. 
Mo.—Porter vy. German-American 
Ins. Co., 62 Mo. A. 520. 
Nebr.—Home F. Ins. Co. v. Kuhl- 


Gor Ws 


man, 58 Nebr. 488, 78 NW 936, 76 
AmSR 111. 
N. Y.—Brink vy. Hanover F. Ins. 


Co., 80 N. Y. 108. 


15. Grant vy. Eliot, ete, Mut. F. 
Ins. Co., 75 Me. 196; Beauchamp v. 
Retail Merchants’ Assoc., 38 N. D. 


483, 165 NW 545, 547 [cit Cyc]. 

16. Pratt v. New York Cent. Ins. 
Co., 55 N. Y. 505, 14 AmR 304. 

17. Security Ins. Co. v. Laird, 182 
Ala. 121, 62 S 182. 

18. Viele v. Germania Ins. Co., 26 
Iowa 9, 96 AmD 838; Georgia Home 
Ins. Co. v. Kinner, 28 Gratt. (69 Va.) 
88 


19. Dover Glass Works Co. v. 
American F. Ins. Co., 15 Del. 32, 29 A 
1039, 65 AmSR 264; Betcher v. Capi- 
tol F. Ins. Co., 78 Minn, 240, 80 NW 
971; Moore v. Niagara F. Ins. Co., 
199 Pa. 49, 18 A 869, 85 AmSR 771; 
Hotchkiss v. Home Ins. Co., 58 Wis. 
297, 17 NW 1388. 

[a] Permit for limited time.—The 
issuing of a permit by the insurer 
to store fireworks on the _ insured 
property for fifteen days does not 
constitute an implied agreement to 
waive any future forfeiture, or to a 
consent that the fireworks might be 
stored in the pbuilding after the ex- 
piration of the period of the permit. 
Betcher v. Capital F. Ins. Co., 78 
Minn. 240, 80 NW 971. 

[b] An agreement that defendant 
would in the future if desired issue 
another policy on the same premises 


Waiver of future breach generally 
see supra § 352. 


20. Iowa.—Nedrow v. Farmers’ 
Ins. Co., 43 Iowa 24. 

Kan.—Cobb v. Insurance Co. of 
North America, 11 Kan. 93. 

Me.—Trott v. Woolwich Mut. F. 


Ins: Co:, 838 Men 362, 22 A245: 


Mass.—Hill v. Commercial Union 
ee a Co., 164 Mass, 406, 41 NE 
657. 

Mo.—Terminal Ice, ete., Co. v. 


American F. Ins. Co., 196 Mo. A. 241, 
194 SW 722 [conforming to op in 
Supr. Ct. State v. Ellison, 269 Mo. 
410, 190 SW 879]. 

N. Y.—Murdock y. Chenango Coun- 
tye Mut: Ins “Come meNe Yen ou) 

N. C—Ferebee y. North Carolina 
Mut..ciome Insi Co.) 68) N.C. 1 


Pa.—Lycoming Mut. Ins. Co. v. 
Slockbower, 26 Pa, 199. 
Va.—Watertown FF. Ins. Co. v. 


Cherry, 84 Va. 72, 3 SE 876. 

W. Va.—Bias v. Globe, ete., F. Ins. 
Co., 101 SEH 247, 249; Bond y. Na- 
tional) Ww InS. Core ui, We Vad Ooms 
SE 389. 

“It seems to us that it would be 
straining construction past the break- 
ing point to say that by waiving one 
condition and stipulation the insurer 
thereby waived every other one in 
any wise connected with the one 
waived by the indorsement. ... The 
company may be entirely willing that 
one covenant or warranty shall not 
be applicable as between it and the 
insured; but it does not, by waiving 
the performance of that condition or 
covenant upon the part of the in- 
sured, make inapplicable any other 
covenant or condition contained in 
the policy which would, in the ab- 
sence of such waiver, apply to the 


subject-matter of the insurance.” 
Biaspeves Globe». eve: . May ins, Co. 
supra 


Tilustrations.—(1) A warranty 
to build a chimney for a stove which 
is afterward removed to another part 
of the building with the consent of 
the company that the policy ‘remain 
good notwithstanding the stove has 
been removed” is not waived by such 
eonsent. Murdock v. Chenango Coun- 
CYye VU GINS se CoOembe. aN Yess omlO mena) 
That insurance company allowed in- 
sured to move his building does not 
estop it from relying upon the breach 
of a condition declaring that the 
policy should be void if the prem- 
ises were ‘unoccupied for over ten 
days. Fireman’s Fund Ins. Co. v. 
Luyon, (Tex. Cive-A.) 171 SW 801. 
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time.?1 


qualified by the permit.?? 


foreclose the mortgage.*4 


operative during ‘‘the season’’ 


econsent.27 


hibits such acts and uses.?8 


21. U. S. Insurance Co.’ v. Mo- 
riarty, (Tex. Civ. A.) 36 SW 943. 

raed of knowledge see infra 

367. 

22. Teter vy. Norfolk F. Ins. Corp., 
74 W. Va. 461, 82 SE 201. 

23. Farmers’ Ins. Co. y. Ashton, 
31 Oh. St. 477; American Cent. Ins. 
Co.” v. ‘Chancey,, 60. Tex. Civ. A. 61, 
127 S W577. 

[a] Consent to sale—Assent given 
by an insurance company to a sale 
of the insured property amounts to 
assent to the terms of sale. The 
company cannot thereafter declare 
a forfeiture for breach of warranty 
that the premises are unencumbered, 
because, by the terms of the sale, the 
vendor retained a lien for the pur- 
chase money. King v. Cox, 63 Ark. 
204, 37 SW 877. 

fb] Consent to “other insurance.” 
—A written permit, given after the 
issuance of a policy, “to secure other 
insurance,’”’ prepared by the _ secre- 
tary .of an insurance company, who 
had notice at the time of other in- 
surance on the property, should be 
construed to include insurance there- 
tcfore as well as thereafter obtained. 
Clover Crest Stock Farm y. Farmers’ 
Reliance Mut. F. Ins. Co., 104 Misc. 
240, 171 NYS 674. 

[ec] Vacancy permit.—Any rights 
of insurer, under a clause of its 
policy that it, unless continued by its 
consent, shall become void for va- 
eaney for five days without permit, 
is waived as*to such a vacancy, where 
it, with full knowledge thereof, is- 
sues a permit for further vacancy. 
National Mut. F. Ins. Co, v. Duncan, 
cag 472, 98 P 634, 20 LRANS 
340. 

24, Funk v. Anchor F. Ins. Co., 171 
Iowa 331, 153 NW 1048. 

[a] Whe reason for the rule is that 
the foreclosure proceedings do not 
create any new lien upon the prop- 
erty but simply establish and con- 
firm the lien to which the company 
has already consented.’ Funk v. An- 
chor F. Ins. Co., 171 Iowa 331, 153 
NW 1048. 

25. Vanderhoef vy. Agricultural 
Ins. Co., 46 Hun (N. Y.) 328. 

[a] A consent for vacancy during 
“the summer” is not confined to the 
three summer months only of a par- 
ticular year, when the negotiation 
has been with reference to such a 
consent for “the farming season.” 
Vanderhoef v. Agricultural Ins. Co., 
46 Hun (N. Y.) 328. 

26. Swiller v. Home Ins. Co., 90 


A provision in a policy is not wholly an- 
nulled by the granting of a limited permission to 
do an act contrary thereto; it yvemains in force, 
But a general consent 
to do a given act amounts to a waiver of all breaches 
of condition arising from the act.?8 
of the insurer, given after the issuance of the pol- 
icy, to the placing of a mortgage on the insured 
property precludes him from asserting a forfeiture 
by reason of the commencement of proceedings to 
And a consent to be 
is construed not to 
be confined to the season of a particular year.”> 
In the absence of some special stipulation the in- 
sured’s consent to a change of ownership must be 
construed as operating to protect the new owner 
from the time it is given;?° it does not relate back 
so as to cover the period of time intervening be- 
tween the change of ownership and the giving of 
A. consent that a building may be oc- 
eupied for a certain business implies a consent to 
the use of such articles, and the doing of such acts 
as are necessarily and customarily involved in that 
business, although the policy in general terms pro- 


FIRE INSURANCE 
[§ 357] 
Generally. 


surer.2° 
The consent 


ance.® 


N. J. L. 587, 101 A 516, LRA1917F 


1040. 
27. Swiller v. Home Ins. Co., 90 
Bee L. 587, 101 A 516, LRA1917F 
28. Viele v. Germania Ins. Co., 26 
Iowa 9, 96 AmD 83; American Cent, 


Ins. Co. v. Chancey, 60 Tex. Civ. A. 
61, 127 SW 577, 579 [cit Cyc], 

29. Knowledge of, and notice to, 
onieere aud agents see infra §§ 368— 

Mistake, negligence, or fraud of 
agent see infra §§ 381-388. 

30. Queen of Arkansas Ins. Co. v. 
Forlines, 94 Ark, 227, 126 SW 719. 

31. Palatine Ins. Co. v. Whitfield, 
73 Fla. 716, 74 S 869. 


32. Merchants’, ete., Ins. Co, v. 
Curran, 45 Mo. 142, 100 AmD 361; 
Martin v. Jersey City Ins. Co., 44 


N. J. L. 2738; Stauffer v. Penn Mut. 
F.. Ins. Assoc., 164 Pa. 199, 30 A 384. 
33. TIowa.—Furbush vy. Consoli- 
dated Patrons of Farmers’ Mut. Ins. 
Co., 140 lowa 240, 118 NW. 871. 

Me.—Maxwell v. Dirigo Mut. F. 
Ins. Co., 117 Me. 431, 104 A 812. 

Mich.—tTiefenthal y. Citizens’ Mut. 
F. Ins. Co., 58 Mich. 306, 19 NW 9. 

Nebr.—Nebraska Mercantile Mut. 
ve Co. v. Sasek, 64 Nebr. 17, 89 NW 

N. Y.—Conover y. Albany Mut. Ins, 
Co., LN. Ye) 290. Laff 8 Dent 25471). 

[a] Ratification of unauthorized 
consent of agent.—The secretary of 
a fire insurance company has power 
to ratify the unauthorized act of an 
agent in consenting to the sale of 
property insured and the assignment 
of the policy to the purchaser, where 
such consent is required by a provi- 
sion in the policy. Buchanan vy. BEx- 
change F. Ins. Co., 61 N. Y. 26. 

34 Murphy v. People’s Equitable 
Mut. F. ‘Ins. Co., 7 Allen (Mass.) 239; 
Mulrey v. Shawmut Mut. F. Ins. Co., 
4 Allen (Mass.) 116, 81 AmD 689. 

Waiver by mutual companies gen- 
erally see supra § 350. ; 

35. Leonard v. Farmers’ Mut. F. 
anes Co., 192 Mich. 2380, 158 NW 

[a] Beason for rule.—‘“In general, 
it may be said that the agents and 
officers: of companies organized with 
a capital stock divided into shares 
have greater powers in ‘determining 
what shall be the terms of the con- 
tract, and in waiving a compliance 
with its stipulations, than those of 
companies organized on the mutual 
principle, in which the charter and 


by-laws are made to fix and regulate. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nete number. 


B. As Affected by Powers of Officers 
and Agents 29—1. In General—a. 
A waiver of a forfeiture clause may be 
made by any authorized officer or agent of the in-° 
It may be established by the acts and- 
statements of the representatives of the insurer.** 

[§ 358] b. Officers and Directors. 
the president ?? or the secretary of an insurance 
company,®*? in the absence of a contrary provision 
of the charter ur by-laws, may cveate a waiver by 
or estoppel against the company. Some courts have 
expressed views against the authority of the offi- 
cers of a mutual insurance company to waive the 
by-laws and provisions adopted by the company 
for its protection,*+ or have taken the position that 
the officers of a mutual insurance company cannot 
waive any of the provisions of the charter and 
by-laws which are parts of the contract .of insur- 
The president of a mutual company has 
been said to have no power to dispense with the 
conditions of a policy.*® 
the power is expressly reposed by the charter only 
in the board of directors.*? 
secretary of a mutual company have been held bind- 
ing on the company.*® 


_ [§§ 856-358 


Representatives 


The acts of 


Certainly he has not, if 
But waivers by the 


The act of the directors of 


every policy as to rights of the in- 
surer and assured alike. Mutual in- 
surance is essentially different from 
stock insurance, and much of the 
litigation that has grown out of this 
species of insurance has been owing 
to inattention to this difference. Its 
original design was to provide cheap 
insurance by means of local associa- 
tions, the members of which should 
insure each other. Such associations 
are in their nature adapted only to 
local business. They need many by- 
laws and conditions that are not 
required in stock companies. And it 
is necessary and equitable that each 
person who gets insured in them 
should become subject to the same 
obligations towards his associates 
that he requires from them: towards 
himself, When the company has 
once determined the forms in which 
its policies shall be made, and the 
conditions upon, which it is willing 
to contract, it is nothing less than a 
violation of duty for the officers to 
undertake to bind the companies they 
represent by other or inconsistent 
contracts, parol or otherwise. Hence, 
where the by-laws of a company pro- 
vide that subsequent insurance ob- 
tained, and subsequent alterations 
made, without the consent in writing 
of their president, shall avoid the 
policy, the verbal consent of the 
president is unauthorized. Nor, when 
the by-laws require that the premium 1 
shall be paid before the policy shall 
take effect, has any officer the power 
to bind the company.by an agree- 
ment that, notwithstanding the non- 4 
payment of the premium, the policy 
shall be effective. This rule is ap- 
plicable only to by-laws which are 


of . the essence of the _ contract.” 
Kamm ete, Brewing Co. v. St. 
Joseph County Village F. Ins. Co., 


168 Mich. 606, 618, 134 NW 999. 

36. Evans v. Trimountain Mut. F. 
Ins. Co., 9 Allen (Mass.) 329; Dawes 
v. North River Ins.--Co.. 7 Cow. 
(N. Y.) 462; McEvers v. Lawrence, 

(N. Y.) 172 [aff 2 Ch. Sent. 
Zoe 


37. Farmers’ Mut. Ins. Assoc. v. 
Price, 112 Ga. 264, 87 SH 427. 

88. Furbush v. Consolidated Pa- 
trons Farmers’ Mut. Ins. Co., 140 
Iowa 240, 118 NW 371. 

{a] Without discussion.—A num- 
ber of decisions to this effect have 
been placed on general grounds with- 
out distinguishing mutual from other 
core See cases supra note { 
BS 


§§ 358-360] 


a company may estop the company, despite a lim- 
itation on their powers contained in the by-laws 
of the company.*® But a single director has no 
power to bind the company by any conduct that 
would amount to a waiver.‘° 

[§ 359} c. Agents—(1) In General. Forfeit- 
ures provided for in a policy of fire insurance may 
be waived by an authorized agent ‘4! who has full 
knowledge of the facts giving rise to the forfeit- 
ure *? and who acts within the scope of his real 
or apparent authority.4* And an insurer may be 
estopped by the authorized acts of its agents,44 but 
not by acts which are not within the apparent scope 
of their authority.° It is not every agent: of the 
insurer, however, who may waive important con- 
tract provisions.*° The existence of the relation of 
principal and agent is not sufficient to warrant a 
conclusion that the agent possesses authority to 
waive the conditions of a contract of insurance.4? 
Where the waiver of a condition in a policy re- 
lied on is the act of an agent, it must be shown 
that he had express authority to make the waiver,*® 
or that the insurer, with knowledge of the facts, 
ratified his act,*® or that the nature of his agency 
is such as to clothe him with apparent authority 
to waive conditions and the insured is without 
knowledge of any limitation thereon.®° 

Agent without statutory certificate. The insurer 
cannot defeat recovery under a policy on the ground 
that its agent, who consented to additional insur- 


39. Hoxsie vy. Providence Mut. F. 52. 
ims. jy Coz -GoaR. Ae oli 
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See statutory provisions. 
53. Pollock v. German F. Ins. Co., 


[26C.J5.] 287 
ance failed to comply with a statute requiring every 
agent of any insurance company authorized to do 
business in the state to obtain annually from the 
commissioner of insurance a certificate showing that 
he is the agent of the insurer and duly authorized 
to do business for it.5t 

Foreign companies. Some statutes provide that 
the term ‘‘agent’’ or ‘‘agents’’ shall include any 
acknowledged agent, surveyor, broker or any other 
person or persons who shall in any manner aid in 
transacting the insurance business of any insurance 
company not incorporated by the laws of the state.®? 
A foreign fire insurance company is, bound by a 
waiver made by a person within the terms of the. 
statute.°? However, it has been held that such a 
statutory provision relates solely to the matter of 
agency as between foreign companies and the state 
authorities, and does not change the rules of law 
as to principal and agent as between the company 
and a policy holder.®* ’ 

[§ 360] (2) General Agent. The apparent 
scope of the authority of a general agent, that is, an 
agent empowered to enter into contracts, take risks, 
deliver policies, and receive premiums, without con- 
sulting the insurer, includes the power to dispense 
with conditions in policies issued through his 
agency, and his acts in the exercise of this power 
will bind the insurer in the absence of any limi- 
tation on his authority known to the insured.>> His 
power and authority in respect to waiver are the 


man, 58 Nebr. 488, 78 NW 936, 76 
AmSR 111. 


40. Kamm, etc., Brewing Co. v, St. 
Joseph County Village F. Ins. Co., 168 
Mich. 606, 134 NW 999. 

41. Philadelphia Fire Assoc. v. 
Williams, 200 Ala. 688, 77 S 166; 
North American Ins. Co. v. Williams, 
200. Ala. 681, 77 S159; Home Ins. 
Co. v. Strange, (Ind. A.) 123 NE 127; 
Kor v. American Eagle F. Ins. Co., 
eke) 178 NW 182; Mechanics’, etc., 

ns. Co. v. Dalton, (Tex. Civ. A.) 189 
SW 771. s 

42. Knowledge of agent see infra 
§§ 368-374. \ 

43. American F. Ins. Co. v. King 
Lumber, ete., Co., 74 Fla. 130, 77 S 
168; Home F. Ins. Co. v. Kuhlman, 
58 Nebr. 488, 78 NW 936, 76 AmSR 
111. 

44, Levinton vy. Ohio Farmers’ Ins. 
Co., (Pa.) 110 A 295. 

Mistake, negligence, or fraud of 
agent see infra §§ 381-388. 

45. Pheonix Assur. Co. Ltd. v. 
Berechree, 3-Austr. C. L. R. 946. 

46. North American Ins. Co. v. 
Williams, 200 Ava, 681, 77 S 159; 
Southern States F. Ins. Co. vy. Kro- 
nenberg, 199 Ala. 164, 74 S 63. 


47, Agtna Ins. Co. v. Shryer, 85 
Ind. 362. 
48. Northern Assur. Co. v. Grand 


View Bldg. Assoc., 183 U. S. 308, 22 
SCt 133, 46 L. ed. 213 [rev 101 Fed. 
77, 41 CCA 207]; Finleyson v. Liver- 
pool, etc., Ins. Co., 16_ Ga. A. 51, 84 
SE 311; Deming Inv. Co. v. Shawnee 
BY Ins. Co., 16 Okl. 1, 83 P_ 918, 4 
LRANS 607; Liverpool, etc., Ins. Co. 
y. T. M. Richardson Lumber Co., 11 
Okl. 585, 69 P 938, 11 Okl. 579, 69 P 
we North Assur. Co. v. Grand 

49. orthern Assur. rVe ne 
View Bldg. Assoc., 183 U. S. 308, 22 
sct 133, 46 L. ed. 213 [rev 101 Fed. 
77, 41 CCA 207]; Shook v. Retail 
Hardware Mut. F. Ins. Co., 154 Mo. 
A. 394, 134 SW 589; Farmers’ Nat. 
Bank v. Delaware Ins. Co., 83 Oh. St. 
309, 94 NE 834; Deming Inv. Coe We 
Shawnee F. Ins. Co., 16 Okl. 1, 83 P 
918, 4 LRANS 607; Liverpool, etc., 
Ins. Co. v. T. M. Richardson Lumber 
Gon 11 ORT. 6585569 PP 938. 
50. Apparent authority of general 
agent see infra § 360. 

51. ' Caledonian F. Ins. Co. v. Shep- 
herd, 111 Miss. 175, 71 S 314. 


121 [afé 29 Tl. A. 404]; 


127 Mich. 460, 86 NW 1017. 

54 United Firemen’s Ins. Co. vy. 
Thomas, 92 Fed. 127, 34 CCA 240, 
47 LRA 450, 82 Fed. 406, 27 CCA 
42, 47 LRA 450 (construing Illinois 


statute). 
55. U. S—Davey v. Glens Falls 
ins; Cosi, Kw Cass INo=63!590. 


Ala.—Astna F. Ins. Co. vy. Kennedy, 
161 Ala. 600, 50 S 73, 135 AmSR 160; 
Continental F. Ins. Co. v. Brooks, 131 
Ala. 614, 30 S 876. 

Ark.—Camden F. Ins. Assoc. v. 
Grubbs, 133 Ark. 202, 202 SW 820; 
Home F. Ins. Co. v. Wilson, 118 Ark. 
442, 176 SW 688; New Hampshire F. 
Ins. Co. v. Blakely, 97 Ark. 564, 134 
SW 926; Commercial F. Ins. Co. v. 
Belk, 88 Ark. 506, 115 SW 172. 

Cal.—Sharman y. Continental Ins. 
Co., 167 Cal. 117, 188 P 708, 52 LRANS 
670; Silverberg v. Phenix Ins. Co., 
67 Cal. 36, 7 P 38; Anderson Bank 
v. Home Ins. Co., 14 Cal. A. 208, 111 
P 507. 

Ill.—Continental Ins. Co, v. Ruck- 
man, 127 Ill. 364, 20 NE 77, 11 AmSR 
Merchants’ 
Ins, Co. v. Oberman, 99 Ill. A. 357; 
Royal Neighbors of America v. Bo- 
man, 75 Ill. A: 566 [aff 177 Ill. 27, 
52 NE 264, 69 AmSR 201}. 

Ind.—West v. National Casualty 
Co., 60 Ind, A. 479, 112 NE 115; West- 
ern Assur. Co. v. McAlpin, 23 Ind. 
A. 220, 55 NE 119, 77 AmSR 423. 

Iowa.—vViele v. Germania Ins. Co., 
26 Iowa 9, 96 AmD 83. 


Kan.—American Cent. Ins. Co. v. 
McLanathan, 11 Kan. 533. 
Ky.—Kentucky Growers’ Ins. Co. 


v. Logan, 149 Ky. 453, 149 SW 922; 
Pelican Assur. Co. v. Schildknecht, 
108 SW 3812, 32 Kyl. 1257; Continental 
Ins. Co. v. Thomascn, 84 SW 546, 
27 Kyl 158; Mudd v. German Ins. 
Co., 56 SW 977, 22 KyL 308. 
La.—Richard v. Springfield F. & M. 
Ins. Co., 114 La. 794, 38 S 563, 108 
AmSR 359, 69 LRA 278. 
Me.—Packard v. Dorchester Mut. 
¥. Ins. Co., 77 Me. 144. 
Mo.—Manning v. Connecticut F. 
Ins. Co., 176 Mo. A. 678, 159 SW 750; 
Rudd v. American Guarantee Fund 
Mut. F. Ins. Co., 120 Mo. A. 1, 96 SW 
237. 
Nebr.—Home F. Ins. Co. v. Kuhl- 


N. J.—Millville Mut. F. & M. Ins. 
Co. v. Workingmen’s Bldg., etc., 
Assoc., 43 N. J. L. 652. 

N. Y.—Steen v. Niagara F. Ins. Co., 
89° IN. Y. 315, 42) AmR 297, 15) NY 
WklyDig 41 [aff 24 Hun 139, 12 NY 
WklyDig 3 (aff 61 HowPr 144)]; 
Wialshrayven Hartford bs tins, 9Conue te 
N. Y. 5 [rev 9 Hun 421]; Pitney v. 
Glens Falls Ins. Co., 65 N. Y. 6 [at 
61 Barb. 335]; Sheldon v. Atlantic F. 
& M. Ins. Co., 26 N. Y. 460, 84 AmD 
213; Brooklyn First Baptist Church 
v. Brooklyn EF. Ins. Co., 19 N. Y. 305 
[rev 18 Barb. 69]; Carroll v. Charter 
Oak Ins. Co., 1 Abb. Dec. 316, 10 Abb 
PrNS 166 [aff 40 Barb. 292]. 

N. C.—Horton v. Home Ins. Co., 
ie N. C. 498, 29 SE 944, 65 AmSR 
ide 

N. D.—Michigan Idaho Lumber Co. 
v. Northern F. & M. Ins. Co., 35 N. D. 
244, 160 NW 130, 137 [cit Cyc]. 

Oh.—Scottish Union, ete., Ins. Co. 
v. Brown, 24 Oh. Cir. Ct. 52. 

S. C—Powell v. Continental Ins. 
Co., 97 S. C. 375, 81 SE 654. 

Va.—Farmers’, etc., Benev. F. Ins. 
Assoc. v. Williams, 95 Va. 248, 28 
SE 214. 

W. Va.—Woolpert v. Franklin Ins. 
Co., 42 W. Va. 647, 26 SE 521. 

Wis.—Alexancer vy. Continental Ins. 
Co., 67 Wis. 422, 30 NW 727, 58 AmR 
869; Miner v. Phoenix Ins. Co., 27 
Wis. 698, 9 AmR 479. 

Can.—Ottawa Agricultural Ins. Co. 
v. Sheridan, 5 Can. S. 157; Mc- 
Queen v. Phoenix Mut. F. Ins. Co., 4 
Garis, Co 660. ‘ 

See National Mut. EF. Ins. Co. 
v. Sprague, 40 Colo. 344, 92 P 227 
(an agent who had the right to 
deliver policies, to solicit applica- 
tions, to collect the premiums 
thereon, and who represented the 
company in every respect so far as 
insured was concerned, was at least 
such an agent as could waive condi- 
tions precedent and thereby bind the 
company). 

“Tt is well established law that an 
agent of an insurance company au- 
thorized to make contracts of insur- 
ance in the name of his principal, to 
countersign, issue and deliver poli- 
cies, and receive the premiums there- 
for, is clothed with the full authority 
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same as that of the insurer himself.5¢ 
accordingly waive a forfeiture which has occurred 
by reason of a breach of condition, in the absence 


of collusion between himself and 


plying the rules just stated it has been held that 
a general agent may waive a condition against the 
use of inflammable substances on the premises,°® a 


condition that the inventory and 


kept in an iron safe,5® a condition that the policy 
shall be void if the premises are or become encum- 
bered,®° or a requirement in the policy as to a state- 


ment of the title or interest of 


of his principal, and may waive con- 
ditions contained in the _ printed 
policy he issues to the insured, to 
whom he stands in the place of his 
principal in making the contract of 


insurance.” Parsons v. Knoxville F. 
inss Co. 132) Mo. 583, 592, 32) SW 
117, 34 SW 476. 

[a] General agents of mutual 


companies are within this rule. Ken- 
tucky Growers’ Ins. Co. v. Logan, 149 
Ky. 453, 149 SW 922; Ormsby v. La- 
clede Farmers’ Mut. F., etc., Ins. Co., 
98 Mo. A. 371, 72 SW 139. 

[b] Agent of stock company.—A 
general agent of a stock fire insur- 
ance corporation, located in a place 
distant from the home office of the 
company, and having power to issue 
policies and to write consents 
thereon, has power to bind the com- 
pany by a parol waiver of a for- 
feiture condition. Pechner v. Phoenix 
ins: -Co., 65 "N: “Y.' 195 faff 6 ans. 
411, and afi; 95, U.) Sixd83, 24 deed. 
427]. ™ 

[ce] Agent of foreign company.— 
An agent of a foreign insurance com- 
pany who issues, cancels, indorses, 
and delivers policies, solicits and 
writes insurance, collects the pre- 
miums for insurer, remits them to it, 
and attends to its business generally, 
is a general agent of insurer, and 
has authority to waive conditions in 
a policy, although the company has 
a general agent for the state. Ander- 
son Bank v. Home Ins. Co., 14 Cal. 
PAG S208 lil” 507. 

[d] Where a firm is the general 
agent of a fire insurance company, 
authorized to deliver insurance poli- 
cies or held out by the insurance 
company as such agent and possess- 
ing such powers, the firm may, as to 
persons dealing with it under its real 
or apparent authority, waive the con- 
ditions of the policy, although the 
firm gives no notice of the fact to 
the insurance company. Lewis v. 
Guardian F., etc., Assur. Co., 181 N. Y. 
392, 74 NE 224, 106 AmSR 557 [aff 
93 App. Div. 157, 87 NYS 525]. ni 

fe] A countersigning agent with 
authority to deliver policies and col- 
lect premiums may waive provisions 
which according to the terms of the 
policy are subject to agreement be- 
tween the agent and insured with 
respect to conditions existing prior 
to or at the time the policy is deliv- 
ered by the agent and accepted by 
the insured. Cohen v. Home Ins. Co., 
28 Del. 531, 97 A 1014. 

{[f] Mode of waiver.—(1) A gen- 
eral agent may attach memoranda 
with this result (Gloucester Mfg. 
Co. v. Howard F. Ins. Co., 5 Gray 
(Mass.) 497, 66 AmD 376), (2) or 
may make erasures, particularly 
when the erasure itself is unknown 
to the insured (Dayton Ins. Co. v. 
Kelly, 24 Oh. St. 345, 15 AmR 612). 

56. Anderson Bank vy. Home Ins. 
Co., 14 Cal. A. 208, 111 P 507; Shook 
vy. Retail Hardware Mut. F. Ins. Co., 
154 Mo. A. 394, 134 SW 589; Brennen 
v. Connecticut F. Ins. Co., 99 Mo. A. 
718, 74 SW 406; Berry v. American 
Cent,ins, Co: 1382 N. Yo. 49,730 NE 
254, 28 AmSR 548 [aff 8 NYS 762]. 

[a] Agent of domestic company.— 
Under a statute providing that the 
agents of all domestic companies 
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He may 


insured.°? other loecation.®* 


Ap- 


fense.®? 


books shall be | to run day and 


the insured in 


shall be regarded as in the place of 
the company in all respects regard- 
ing any insurance effected by them, | 
a fire insurance company is bound by 
the acts of an agent which constitute 
a waiver of the terms cf the policy. 
Bilodeau v. Narragansett Mut. F. Ins. 
Co., 116 Me. 355, 102 A 42. 

_[b] He cannot waive any condi- 
tion which the company by reason of 
limitations in its charter could not 
itself waive. Leonard v. American 
Ins. Co., 97 Ind. 299. 

57. Ala.—Georgia Home Ins. Co. 
v. Allen, 119 Ala: 436, 24 S 899; Na- 
tional Union F. Ins. Co. v. O’Rear, 
TOnPA Tas PAs 5935. 80 S167. 

Iowa.—Viele vy. Germania Ins. Co., 
26 Iowa 9, 96 AmD 83. 

La.—Richard vy. Springfield F. & 
Mansy (Com ii4é Wa. 794, 38 S563) 
108 AmSR 359, 69 LRA 278. 

Mass.—Stuart v. Reliance Ins. Co., 
179 Mass. 434, 60 NE 929 (under 
statute). 

Mo.—Terminal Ice, ete., Co. v. Se- 
curity Ins. Co., (A.) 198 SW 1124. 

Tex.—Sun Mut. Ins. Co. v. Texar- 
kana «Hdy-,) “ete: Co;, 4°°fexiiA Civ, 
Casqcs sole 

W. Va.—Woolpert v. Franklin Ins. 
Co., 42 W. Va. 647, 26 SE 521. 

68:;' Farmers’, ete, Ins’ Co. | v. 
Nixon, 2 Colo. A. 265, 30 P 42; Mer- 
chants Ins. Co. v. Oberman, 99 Til. 


A. 857 (gasoline for lighting pur- 
poses). 
59. Niagara F’. Ins. Co. v. Brown, 


123 T11356;.15. NE.166. [aft 24 Tih A. 
224] (the condition being on an at- 
tached slip signed only by the agent); 
Parsons v. Knoxville F. Ins. Co., 132 
Mo. 583, 31 SW 117, 34 SW 476; Riley 
v. American Cent. Ins. Co., 117 Mo. A. 
229, 92 SW 1147. But see Cohen v. 
Home Ins. Co., 28 Del. 531, 97-A 1014 
[aff 111 A 264] (according to the 
law of Maryland, a countersigning 
agent with authority to deliver poli- 
cies and collect premiums does not, 
after delivery of the policy and be- 
fore loss, have power to waive a 
future breach of an'iron safe clause). 

60. Ark.—German-American Ins. 
Co. v. Humphrey, 62 Ark. 348, 35 SW 
428, 54 AmSR 297. 

Dak.—Lyon v. Dakota Ins. Co., 6 
Dak. 67, 50 NW 483. 

Ind.—German-American Ins. Co. v. 
Yeagley, 163 Ind. 651, 71 NE 897, 2 
AnnCas 275, 

Towa.—Mattocks v. Des Moines Ins. 
Co., 74 Iowa 233, 37 NW 174. 

Kan.—Brown v. Westchester F. Ins. 
Co., 9 Kan.. A. 526, 58 P 276. 

Or.—Hardwick v. State Ins. Co., 23 
Or: 290; 805 B 656: 

Ont.—Graham vy. Ontario Mut. Ins. 
Co., 14 Ont. 358. 

fa] Express authority construed. 
—Express authority to a local agent 
to countersign, issue, and renew poli- 
cies and to consent in writing to 
assignments and transfers thereof, 
is sufficient to-authorize him _ to 
consent to a mortgage on the insured 
property and to indorse consent on 
the policy, or to agree to do so. Con- 
tinental ineyiGo. va Blair ecb, Indy A. 
502, 114 NE 768, 116 NE 752, 

61. Home Ins. Co. v. Duke, 84 Ind. 
53; Richmond vy. Niagara F. Ins. Co., 


the subject matter of the risk.*t 
to additional insurance,®? an assignment of the pol- 
icy,°* or a removal of the insured property to an- 


26 
TON OY. 230.) duveomine (ins, Conv. 
Mitchell, 48 Pa. 367; Cumberland Val- 


[§ 360 - 
He may consent 


He may issue a vacancy permit, 


or otherwise waive a clause against vacaney,°® or 
estop the insurer to assert unoccupaney as a de- 
And he may issue a permit to a factory 


night.°° He may consent to, or 


waive the effect of, a change in title or interest.® 

Knowledge of limitation of authority. If the in- 
sured is aware of a private and actual limitation 
upon the agent’s authority, he cannot rely on a 


ley Mut. Protection Co. v. Mitchell, 
48 Pa. 374. 

Ill.—Phenix Ins. Co. v. John- 
son, 42 Ill. A. 66. 


62. 

Iowa.—A. A. Cooper Wagon, etce., 
Co. v. National Ben Franklin Ins. 
Cou LTGNW. * 309: 

Ky.—Kentucky Growers’ Ins. Co. v. 
Logan, 149 Ky. 453, 149 SW 922; 
Northwestern Nat. Ins. Co. v. Avant, 
132 Ky. 106, 116 SW 274. 

Mich.—Westchester F. Ins. Co. vy. 
Karle, 33 Mich. 143, 

Nebr.—German Ins. Co. y. Rounds, 
385 Nebr. 752, 53 NW _ 660. 

N. Y.—Pechner v. Phcenix Ins. Co., 
65 Ne YY. Lob" [aff ¢>ians. 411 is Pit 
ney v. Glens Falls Ins. Co., 65 N. Y. 
6; Carrollayv. Chanter Oak Ins. Cox, 
1 Abb. Dec. 316, 10 AbbPrNS 166 [aff 
40 Barb. 292]; Whitwell v. Putnam 
F. Ins. Co., 6 Lans. 166. 3 

N. C.—Grubbs v. North Carolina 
Home Ins. Co., 108 N. C. 472, 13 SH 
236, 23 AmSR 62. 

>kl.—Merchants’, ete., Ins, Co. v. 
Marsh, 34 Okl. 4538, 125 P 1100, 42 
LRANS 996; Western Nat. Ins. Co. 
v. Marsh, 34 Okl. 414, 125 P 1094, 
42 LRANS 991. 

Wis.—Schomer v. Hekla F. Ins. Co., 
50 Wis. 575, 7 NW 544; American Ins. 
Co. v. Gallatin, 48 Wis. 36, 3 NW 772; 
Warner v. Peoria M. & F. Ins. Co., 14 
Wis. 318. 

Can.—National Ben. L., etc., Assur. 
Co. v. McCoy, 57 Can. S. C, 29 (gen- 
eral agent of foreign company). 

[a] Promise to consent to addi- 
tional insurance is not. equivalent to 
a present waiver. Hast Texas F. Ins. 
Co..v..Blum; 76. Tex. 653, 135SiWebue. 

63. Amazon Ins. Co. v. Wall, 31 
Oh. St. 628, 27: AmR 533; McQueen 
v. Phoenix Mut. F. Ins. Co., 4 Can. 
Ss. C. 660. 

64. Cooper v. German-American 
Ins. Co., 96 Minn, 81, 104 NW 687. 

65. Wheeler v. Watertown HE’. Ins. 
Co., 131 Mass. 1; Joy v. Pennsyivania 
Ins. Co., 35 Mo. A. 165. 


66. St.-Baul F.'& M: ins. Co. v. 
Wells, 89 Ill. 82; North River Ins. 
me v. Rawls, 185 Ky. 509, 214 SW 

67. Blass v. Agricultural Ins. Co., 
162 N. Y. 639,°57_NE 1104 -faff 13 


App. Div. 481, 46 NYS 392]. . 

68. North Berwick Co. v. New 
England F. & M. Ins. Co., 52 Me. 
336. 


69. Continental F.. Ins. Co.. v. 
Brooks, 131 Ala, 614, 30 S 876; Scot- 
tish Union, ete., Ins. Co. v. Brown, 
24 Oh. Cir. Ct. 52; Ohio Farmers’ Ins. 
Co. tv. “Burges 17 Ohe Cir. Ctan6i9, 
9 Oh. Cir. Dee. 369; Miner v. Phcenix 
Ins. Co., 27 Wis. .693, 9 AmR 479. 

[a] Express authority construed. 
—Authority given to an agent of a 
fire insurance company to assent to 
an assignment of a policy includes 
authority to waive a forfeiture be- 
cause of a transfer of the property. 
Benninghoff y. Watertown Agricul- 
tural dnsafCos, 98a Nea 405. 

{[b] Preliminary contract.—A gen- 
eral agent, having unrestricted au- 
thority to indorse on fire insurance 
policies the consent of the insurer to 
a transfer of title to the insured 
property, may make a preliminary 
oral contract for such indorsement. 
Manchester v. Guardian Assur. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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waiver which exceeds the limitation,” but there is 


some authority to the contrary. 
Delegation of power. 


ercise of discretion and therefore 


gated; but there is authority to the contrary.7? 
Subsequent ratification by the agent makes it his 


act.’4 


Interested agent. Conditions of a policy taken out 
by himself for his own benefit cannot be waived by 
The authorities are in conflict on the 
question whether the fact that the agent is the 
cashier of a bank to which a chattel mortgage on 
the insured property is executed prevents bis con- 
sent to the mortgage being binding on the in- 
surer, some cases holding that it does,’® and others 


the agent.7° 


that it does not.*7 


Termination of agency. A person who is not at 
the time the agent of the insurer is without power 
to consent to additional insurance *® or to make in- 
dorsement thereof on the policy,’® even though he 
had formerly been agent of the insurer ®° and as 
However, the insurer 


such had issued the policy.®! 


151 N. Y, 88, 45 NE 381, 56 AmSR 
600 [rev 80 Hun 251, 30 NYS 49]. 
70. Phcenix Ins. Co. v. Maxson, 42 
A. 164; Sutherland y. Eureka, 
etce., Ins. Co., 110 Mich, 668, 68 NW 
985; McLeary v. Orient Ins. Co., (Tex. 
Civ. A.) 32 SW 583. 

[a] What constitutes notice.—A 
question in an application as_ to 
whether property is encumbered is 
not of itself notice to the insured 
that the insurer’s agent had no au- 
thority to assert that an encumbrance 
of a certain amount is too small. to 
be noted. Georgia Home Ins. Co. v. 
Goode, 95 Va. 751, 30 SE 366. 

71. Bush v. Missouri Town Mut. 
ins Col, 85. Mo. “A. 155. 

72. Waldman vy. North British, 
ate, ins: Co,, 91 "Ala; *170, 8 S666, 
24 AmSR 883; German-American Ins. 
Co. v. Humphrey, 62 Ark. 348, 35 SW 
428, 54 AmMSR 297; Ruthven v. Ameri- 
can F. Ins. Co., 92 Iowa 316, 60 NW 
663; Home F. Ins. Co. v. Garbacz, 48 
Nebr. 827, 67 NW. 864. 

Knowledge of clerk or subagent see 
infra § 3738. 

73. Davis v. Lamar Ins. Co., 18 
Hun (N. Y.) 230; Harding v. Nor- 
wich Union '—... Ins. | Soc., 10 S. D. 
64, 71 NW 755. é: 

74. German Ins. Co. v. Rounds, 35 
Nebr. 752, 53 ] 

75. Cascade F. & M. Ins, Co. v. 
Journal Pub. Co., 1 Wash, 452, 25 
P) 33t. 

76. Mulrooney v. Royal Ins. Co., 
163 Fed. 833, 90 CCA 317. 

77, Royal Ins. Co. v. Morgan, 122 
Ark. 2438, 183 SW 198. 

78. Haverly v. Westchester F, Ins. 
Co., 188 Tenn. 557, 199 SW 393. 

79, Haverly v. Westchester F. Ins. 
Co., 138 Tenn. 557, 199 SW 393. 

Indorsement of consent on policy 
generally see infra § 379. 

80. Haverly v. Westchester F. Ins. 
Co., 138 Tenn. 557, 199 SW 393. : 

[a] Former member of firm of in- 
surance agents.—When a _ retiring 
member of a firm of insurance agents 
continued business for different com- 
panies and issued a further policy 
to the insured who did not know 0 
the dissolution and who supposed 
that the agent still represented de- 
fendant company, this did not amount 
to a waiver of a condition against 
further insurance contained in de- 
fendant’s prior policy taken out with 
such member’s firm prior to his re- 
tirement. Greenwich Ins. Co. v. Sa- 
potnick, 91 Ga. 717, 17 SE 1026. 

81. Haverly v. Westchester F. Ins. 
Co., 138 Tenn. 557, 199 SW_393. 

g2. Northwestern Nat. Ins. Co. Vv 
Avant, 132 Ky. 106, 116 Sw 274. 
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E _The power of a general 
agent respecting waiver is one calling for the ex- 


Jwithout discussion, 
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is bound by a consent given by the agent who ef- 


fected the insurance, even though after giving of 


cannot be dele- 


sured has dealt 


ended.84 


[§ 361] (3) 


the consent and before the doing of the act con- 
sented to the agency ceased.® 
sured is apprised of the revocation of the agent’s 
authority or agency, the acts of the agent in the 
scope of his former apparent authority may estop 
the insurer or constitute a waiver.®? 


And until the in- 


Where in- 
with the insurer through a par- 


ticular agent, he is entitled to rely on the acts 
of the agent as constituting a waiver in the ab- 
sence of any notice to him that the agency has 


Soliciting or Other Agent. <A 


mere soliciting agent, that is, one employed by the 
insurer only to secure customers for its insurance, 


and directed to forward applications, to deliver poli- 


[a] Subsequent attaching of per- 
mit.—If an agent pursuant to the re- 
quest of the insured by telephone has 
written a vacancy permit which the 
policy required to be attached thereto 
to become effectual, he may attach 
it after his agency has terminated 
so as to bind the insurer. Bennett 
v. Western Underwriters’ Assoc., 130 
Mich. 216, 89 NW 702. 

83. Continental EF. Ins. Co. v. 
Brooks, 131 Ala. 614, 30 S 876; Bur- 
lington Ins. Co. vy. Threlkeld, 60 Ark. 
539, 31 SW 265; Sutherland vy. Federal 
Ins. °Co., 97 Miss. 345; 52 .S) 689. 

[a] Actual or constructive knowl- 
edge.—Insured must have actual 
knowledge of the revocation of the 
authority of the agents who issued 
his policy, that their promise to him 
to renew a vacancy permit shall not 
bind him, constructive notice, from 
the permit delivered by them being 
signed by another as agent, not being 
enough. Sutherland v. Federal Ins. 
Co., 97 Miss. 345, 52 S 689. 

84., Goldstein v. Pacific Home Mut. 
F. Ins. Co., 74 Or. 247, 145 P 267. 

85. U.S.—Hambleton vy. Home Ins. 
Co, 11°. Cas: No... 5,972, 6 Biss. 91. 

Ala.—Southern States F. Ins, Co. 
v. Kronenberg, 199 Ala. 164, 74 S 63; 
Prine v. American Cent. Ins, Co., 171 
Ala. 343, 54 S 547; Alabama State 
Mut. Assur. Co. v. Long Clothing, 
ete., Co., 123 Ala. 667, 26 S 655. 

Ark.—American Ins. Co. v. Hamp- 


ton, 54 Ark. 75, 14 SW 1092. 

Cal.—Sharman v. Continental Ins. 
Colt OVE CAlcwe DiGi s Sime TUS; noe 
LRANS 670. 


Dak.—Smith v. Continental Ins. Co., 
6 Dak. 433, 483 NW 810. 

Ga.—Lippman v. Adtna Ins. Co., 120 
Gap Zane Ales CLUE (OOo. Granam 5 Ve 
Niagara F. Ins. Co., 106 Ga. 840, 32 
SE 579. 

Iowa.—House v. Security F. Ins. 
Co., 145 Iowa 462, 121 NW 509; EIl- 
liott v. Farmers’ Ins, Co., 114 Iowa 
153, 86 NW 224; Cornelius v. Farm- 
ers’ Ins. Co., 113 Iowa 183, 84 NW 
1037; Martin v. Farmers’ Ins. Co., 84 
Iowa 516, 51 NW 29; Garretson v. 
Merchants’, etc., Ins. Co., 81 Iowa 
727, 45 NW 1047; Dickinson County 
v. Mississippi Valley Ins. Co., 41 Iowa 
286. 

Mass.—Putnam Tool Co, v. ,Fitch- 
burg Mut. F. Ins. Co., 145 Mass. 265, 
13 NE 902; Tate ¥v. Citizens’ Mut, F. 
nS OGr mel ote CLAY wo tos 

Mich.—A,. M. Todd Co. v, Farmers’ 
Mite sieeeurs, Co, 13 Mick 188) 100 
NW 442. But see Improved Match 
Coney. Wilehifans. IMitw aE wins, 1 Co., 
122 Mich. 256, 80 NW 1088 (holding, 
that, where the 


cies when approved by the insurer, and to remit 
premiums, has not the power to waive the con- 
ditions of the policy.*® Thus he cannot consent that 
a building may be vacant for a certain period,®® or 
waive a condition against additional insurance or 
a breach thereof,’ or waive a forfeiture for breach 


general manager of an insurance 
company tells a broker that a com- 
pany will issue policies on acceptable 
risks, and will allow him commis- 
sions thereon, and he procures many 
risks, and the manager causes poli- 
cies to be issued on them, and allows 
him commissions, and the policies are 
delivered through him, he is an agent 
of the company rather than of the 
insured and has power to waive con- 
ditions in the policy, when, at his 
solicitation, one is induced to take 
out insurance in such company). 

Mo.—Bush y. Missouri Town Mut. 
Ins. Co., 85 Mo. A. 155; Hausen v. 
Citizens’ Ins. Co., 66 Mo. A. 29; Men- 
sing v. American Ins. Co., 36 Mo, A. 
602. 

Nev.—Healey v. Imperial F. Ins. 
Co., 5 Nev. 268. 

N. H.—Tabor v. Rockingham Farm- 
ers, Dut. Sloss Co. GoNow e666, 
45 A 479. 

N. Y.—Romano vy. Concordia F. Ins, 
Co., 121 App. Div. 489, 106 NYS 
63; Wall v. Home Ins. Co., 21 N. Y. 
Super. 5o7 Mate 736) N.Y Lowell. 

Oh.—Eureka F. & M. Ins. Co. v. 
Baldwin, 62 Oh. St. 368, 57 NE 57. 


Okl.—Phipps y. Union Mut. Ins. 
Co.,, 50 Ok. 135, 150° P.1088: Mer- 
chants’, etce., Ins, Co. v. Marsh, 34 


Okl. 453, 125 P 1100, 42 LRANS 996. 

Can,—Laforest v. Factories’ Ins. 
Co... 08 _ Can. 7S. C6. 296, 30): DomluR 
265; Torrop v. Imperial F. Ins. Co., 26 
ER S. C. 585 [dism app 34 N. B. 
113]. 

Ont.—Peck vy. Agricultural Ins. Co., 
19 Ont, 494. 

Knowledge of soliciting agent as 
knowledge of company see infra 
§§ 368, 369. ; 

86. Burlington Ins. Co. v. Gibbons, 
43 Kan, 15, 22 P 1010, 19 AmSR 118; 
Thayer _v. Agricultural Ins. Co., 5 
Hun (N., Y.) 566. 

87. Ala. — Alabama State Mut. 
Assur. Co. v. Long Clothing, etc., Co., 
123 Ala. 667, 26 S 655; Phoenix Ins. 
Co. v. Copeland, 90 Ala. 386, 8 S 48; 
Queen Ins. Co. v. Young, 86 Ala. 424, 
5 S 116, 11 AmSR 51. 

Minn.—Goldin vy. Northern Assur. 
Co., 46 Minn. 471, 49 NW 246. 

N. H.—Heath vy. Springfield F. Ins. 
Co., 58 N. H. 414. 

N. Y.—Wilson vy. Genesee Mut. Ins. 
Co., 14 N. Y. 418 [rev 16 Barb. 511]. 
Tex.—Hast Texas F. Ins .Co. 

Blum, 76. Tex. 653, 13 SW~- 572. 

Wis.—Bourgeois v. Marshfield Mut. 
F. Ins. Co., 86 Wis. 402, 57 NW 88. 

But see Montgomery vy. Lebanon 
Town NbUt., Hs Inse-.Co,,, oi MO... A. 
500 (dictum to the contrary, the de- 
cision being based on the ground of 
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of an iron safe clause.8& The insured is chargeable 
with knowledge of the limitations of such an agent’s 
authority.® However, the insurer is bound by a 
waiver made by a soliciting agent where he has 
given him express or implied authority to waive 
conditions,®° or where he has held him out to in- 
sured as his agent; with-general authority to do 
the things constituting a waiver.°t The existence 
of authority in the agent cannot be proved by show- 
ing a custom among other insurers to grant their 
agents similar powers, unless the insurer was aware 
of it as a general custom.®? In a few jurisdic- 
tions it is a rule that an agent need not be clothed 
with authority to issue policies in order to bind 
the insurer by a waiver;9? and that an agent who 
has authority to solicit insurance, take applica- 
tions, deliver policies, and receive the premiums 
therefor, may, by his acts or conduct, bind the 
insurer by a waiver of a forfeiture clause in the 
absence of knowledge on the part of insured that 
the powers of the agent in this respect have been 
limited.®* 

A special agent of an insurer has no power to 
alter the contract between the parties,®> or to waive 
any of its essential conditions,°® or to make any 
agreement to pay the loss notwithstanding prior 
forfeiture of the poliey.°? 

[§ 362] d. Adjusters. The apparent scope of 
the authority of an insurance adjuster does not 
-extend beyond settling the loss after it has oe- 
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eurred. While he may therefore waive any pro- 
visions of the policy respecting the form or time 
of proof of loss,°8 he has not as a matter of law 
power or apparent authority to waive a condition 
not connected with the business he is employed to 
accomplish, or to waive a forfeiture for breach of 
warranty or condition subsequent and reinstate a 
policy. If he has such a power it must rest on 
an express authorization and must be proved if 
relied upon.°® However, the rule that an implied 
waiver or estoppel arises where the tusurer, with 
knowledge of the facts giving rise to the forfeiture, 
compels insured to furnish proof of loss at his labor 
or expense, or otherwise proceeds to adjust the 
loss, is applicable where these acts are done by an 
adjuster acting within the scope of his authority,? 
but not where the acts of the adjuster are not 
within the scope of his actual or apparent author- 
ity. Insured does not deprive himself of the right 
to rely on such acts of the adjuster as constituting 
a waiver of a forfeiture by signing an agreement 
with the adjuster that nothing the adjuster may 
do, say, or write shall in any way be construed as 
waiving any of the rights or defenses of the in- 
surer, or any conditions or requitements of the 
policy as to proofs of loss or otherwise. The ad- 
juster cannot by his own stipulation deprive him- 
self of the power to waive a forfeiture,®> nor can 
he deprive himself of the power to waive his own 
stipulation for nonwaiver.6 The adjuster must be 


estoppel arising from knowledge ac- 
quired, and representations made by 
the agent in soliciting the insurance 
and preparing the application, and it 
appearing also that the soliciting 
agent was the secretary of the com- 
pany). 

28. Southern States F. Ins. Co. v. 
Kronenberg, 199 Ala. 164, 74 S 63. 

[a] Future breach.—A_ soliciting 
agent is withcut power, when he 
takes the application, to waive future 
compliance with a breach of the iron 
safe clause. Sowers v. Mutual F. 
Ins, Co., 113 Iowa 551, 85 NW 763. 

89. Dryer v. Security F. Ins. Co., 
94 Towa 471, 62 NW 798. But see 
American Ins. Co. v. Gallatin, 48 Wis. 
36, 3 NW 772 (the mere fact that 
the application is forwarded to the 
company for approval is not sufficient 
to charge the insured with notice 
of the exact nature and limits of the 
agent’s authority). 

90. Burlington Ins. Co. v, Threl- 
keld, 60 Ark. 539, 81 SW 265; Home 
Ins, Co. v. Mears, 105 Ky. 323, 49 SW 
31, 20 Kyl 1217; McCabe v. Farm 
Buildings F. Ins. Co., 14 Hun (N. Y.) 
602. 

91. Queen of Arkansas Ins, Co. v. 
Malone, 111 Ark. 229, 168 SW 771. 

92. Bradford v. Homestead F, Ins. 
Co., 54 Iowa 598, 7 NW 48. ; 

93. American Ins. Co. v. Walston, 
411 Ill. A. 133, 137; North River Ins. 
Co.v. Rawls, 185 Ky. 509, 214 SW 
925 (dictum, the agent in question 
having written the policy); Phoenix 
Ins. Co, v. Spiers, 87 Ky. 285, 8 SW 
458,10 KyL 254, 

“Whether an agent has or has not 
the authority to issue policies [of 
insurance] is not the test of his au- 
‘thority to waive a forfeiture.” Ameri- 
ean Ins. Co. v. Walston, supra. 

94. North River Ins. Co. v. Rawls, 
185 Ky. 509, 214.SW 925; Connecticut 
F. Ins. Co. v. Moore, 154 Ky. 18, 156 
SW 867, AnnCas1914B 1106; Kentucky 
Growers’ Ins. Co.. v. Logan, 149 Ky. 
453, 149 SW 922; Phoenix Ins. Co. v. 
Spiers, 87 Ky. 285, 8 SW 453, 10 
KyL 254; New York Home Ins. Co. v. 
Myers, 107 SW 719, 32 KyL 999; Con- 
tinental F. Ins. Co. v. Stunston, 100 
SW 338, 30 KyL 1176. 


95. Weed v. London, etc., F. Ins. 
Con cdo IN.. Ys. 106; 22 “NBh229) 

96. Weed v. London, ete. F. Ins. 
Com Lom Naw Yao 10.65.12 2 aNG Ee on 

97. Weed v. London, etc., F. Ins. 
Cor Wien. Y.. 106,22) NH 229» 

98. See infra § 507. 

99. Ark.—German Ins. Co. vy. Gib- 
son, 53 Ark, 494, 14 SW 672. 

Ga.—Howard vy. Georgia Home Ins. 
Co., 102 Ga. 187, 29 SEK 143. 

N. Y.—Weed vy. London, ete., F. Ins. 
Co.,, d16 No OY: 106) 22 INBie229 “Gnde= 
pendent adjuster engaged specially in 
the particular case); Emanuel vv. 
Maryland Casualty Co., 47 Misc. 378, 
94 NYS 36. ’ 

N. C.—Alspaugh vy. British-Ameri- 
rela iis Co.; Lat Ny Cl 29038 "Sm 
415. 

Wash.—Manheim y. Standard F. 
Ins. Co., 84 Wash. 16, 145 P 992. 

W. Va.—Bond vy. National F. Ins. 
COPMML Wire Vas oOn, Sons Esas oe 

Can.—Mason vy. Hartford F. Ins, 
Consens Ga Os era, 

[a] Dicta to the contrary.—(1) It 
is sometimes stated generally that 
an adjuster has power to waive for- 
feitures (Western Reciprocal Under- 
writers’ Hxch. vy. Coon, 38 Okl. 458, 
134 P 22) (2) or the provisions’ of 
the policy relative to the inventory 
(Queen of Arkansas Ins. Co. v. For- 
lines, 94 Ark. 227, 126 SW 719), (3) 
and that the same rule applies to an 
assistant adjuster performing the du- 
ties of a chief adjuster, unless his 
authority is limited to the knowledge 
of the assured (Western Reciprocal 
Underwriters’ Exch. vy. Coon, supra). 
But in the cases in which these state- 
ments occur, no express waiver was 
involved, but rather certain acts 
claimed to constitute an implied 
waiver or estoppel. 

1. See infra § 419 et seq. 

2. Ala.—Georgia Home Ins. Co. v. 
Allen, 128 Ala. 451, 30 S 587. 

Ark.—Queen of Arkansas Ins. Co. 
v. Horlines, 94 Ark. 227, 126 SW 
719; Planters’ Mut, Ins. Co. v. Loyd, 
67 Ark. 584, 56 SW 44, 77 AmSR 
136. 

Ind.—Home Ins. Co. v. Marple, 1 
META, 4 lle 02:7 aeNGE Os oo 

Iowa.—Corson v. Anchor Mut, F. 


Ins. Co., 118 Iowa 641, 85 NW 806; 
Brown v. State Ins. Co.. 74 Iowa 428, 
38 NW 135, 7 AmSR 495. 

Minn.—Devil’s Lake First Nat. 
Bank v. Manchester F. Assur. Co., 64 
Minn. 96, 66 NW 1386. 

Mo.—Bowen vy. Hanover F. Ins. Co., 
69 Mo..A. 272. 

Nebr.—German Ins. Co. v. Stiner, 
2 Nebr. (Unoff.) 308, 96 NW 122. 

Okl.—Western Reciprocal Under- 
writers’ Exch. v. Coon, 88 Okl. 453, 
184 P 22. 

Ss. C—Montgomery vy. Delaware 
Ins. Co., 67 S. C. 399, 45 SH 934. 

Tex.—American, Cent. Ins. Co. vy. 
Nunn, (Civ. A.) 79-SW 88. 

[a] MIlustration.—‘In the case be- 
fore us it appears that the agent 
of the company sent, to adjust the 
loss, after being duly advised as to 
the kind of books which the insured 
had kept, and well knowing that 
they were net in compliance with the 
requirements of the ‘iron safe clause,’ 
told the insured that he would have 
to get duplicate invoices of the goods 
purchased by him—the originals hay- 
ing been destroyed in the fire—and 
that the insured employed an attor- 
ney, and at considerable trouble and 
expense secured from those who had 
sold him goods duplicates of these 
invoices, copies of which were then 
made, and attached to the proofs of 
loss and sent to the company. 
this conduct on the part of the ad- 
juster amounted to a waiver of the 
breach of the ‘iron safe clause,’ al- 
ready known to the adjuster, is well 
settled by the decisions, not only of 
this court, but of the courts of other 
states.’ Corson vy. Anchor Mut. F. 
a Co., 113 Iowa-641, 645, 85 NW 

3. Hollis v. State Ins. Co., 65 Iowa 
454, 21 NW 774. 

4 Corson vy, Anchor Mut. F. Ins. 
Co., 113 Iowa 641, 85 NW 806. 

Binding effect of 


5. Corson v. Anchor Mut. F. Ins. 
Co., 113 Iowa 641, 85 NW 806. 

6. Corson v. Anchor Mut. F. Ins. 
Co., 113 Iowa 641, 85 NW 806. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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presumed to have power to waive a forfeiture,’ or, 
more precisely, to do the aets which constitute an 
imphed waiver or estoppel;’ but this presumption 
does not attach where there is no evidence that 
the particular claim has been placed in his hands 
Where the insurer refers the 
insured to an adjuster as the proper person with 
whom to negotiate, he has power to waive condi- 


for adjustment.® 


tion of the policy.1° 


[§ 363] e. . Attorneys. It is 


apparent scope of the authority of an attorney em- 
ployed by the insurer to collect a premium note to 
waive a forfeiture incurred by the insured.1! 

[§ 364] 2. Effect of Limitations in Policy 12—a. 
In General. Insurers have customarily inserted pro- 
visions in their policies limiting the powers of an 
agent to waive conditions and warranties.13 
to whether such provisions are effectual there is a 


7 Corson v, Anchor Mut. F. Ins. 
Co., 113 Iowa 641, 85 NW 806 (deal- 
ing with a case of implied waiver). 

8. Brown yv. State Ins. Co., 74 Iowa 
428, 38 NW 135, 7 AmSR 495 [dist 
Hollis v. State Ins. Co., 65 Iowa 454, 
21 NW 774]. 

9. Hollis v. State Ins. Co., 65 Iowa 
454, 21 NW 774. 

10. Dobson v, Hartford F. Ins. Co., 
86 App. Div. 115, 83 NYS 456 [aff 
A OIEN PY, HOOK ve N13 09) 

Li Continental Ins, | Cos vy. Coons, 
14 KyL 110. 

12. Provisions that waiver must 
be in writing attached to or indorsed 
on policy see infra § 377. $ ‘ 

13. [a] A common pYrovision is 
that ‘‘no officer, agent, or other rep- 
resentative of this company shall 
have power to waive any provision or 
condition of this policy except such 
as by the terms of this policy may be 
the subject of agreement indorsed 
hereon or added hereto; and as to 
such provisions or conditions no offi- 
eer, agent or representative shall 
have such power or be deemed or 
held to have waived such provisions 
or conditions, unless such waiver, if 
any, shall be written upon or at- 
tached hereto.” 

14. Walsh v. Hartford F. Ins. Co., 
73° N. Y. 5; Liverpool, etce., Ins. Co. 
v. T. M. Richardson Lumber Co., 11 
Olle bebe OO 088) 1! OkV S519; 69 P 
936; Morgan vy. American Cent. Ins. 
Co.,.80 W. Va. 1, 92 SH 84, LRA1917D 
1049. 

15 eiSt. seaul. W., nete., ims. Co.” vi 
Peck, 37 Okl. 85, 130 P 805; Sullivan 
v. Mercantile Town Mut. Ins. Co., 20 
Okl. 460, 94 P 676, 129 AmSR 761; 
Gish v. North America Ins. Co., 16 
Okl. 59, 87 P 869, 18 LRANS 826. 

16. Billings v. National Ins. Co., 
27 Oh. Cir. Ct. 552; Morgan v. Ameri- 
ean Cent. Ins. Co., 80 W. Va. 1, 92 
SE 84, LURA1917D 1049. 

17. Billings v. National Ins. Co., 
27 Oh. Cir. Ct. 552; Morgan v. Ameri- 
can Cent. Ins. Co., 80 W. Va. 1, 92 
SE 84, LRA1917D 1049. 

1s. U. §.—Northern Assur, Co. v. 
Grand View Bldg. Assoc., 183 U. S. 
308, 22 SCt 133, 46 L. ed, 213. 
Ga.—Hutson v. Prudential Ins. Co., 
122 Ga. 847, 50 SE 1000. 

N. Y.—O’Brien v. Prescott Ins. Co., 
184 N. Y. 28, 31 NE 265 [rev 57 Hun 
589, 11 NYS 125]; Walsh v. Hartford 
; Tilton v. 


Weis, Hog. 73) Ne Ys 145% 
Farmers’ Ins. Co., 82 Misc. 79, 143 
NYS 107. 


Okl.—Liverpool, ete. Ins. Co. Vv. 
T. M. Richardson Lumber Co., 11 Okl. 
FODeCGeeP O90 LisOkl + 519,.00) b 930. 

Pa.— Devaney v. Northwestern Nat. 
Ins. Co., 64 Pa. Super. 510. 

W. Va.—Morgan v. American Cent. 
Ins. Co., 80 W. Va. 1, 92 SE 84, LRA 
1917D 1049; Medley v. German Alli- 
ance Ins, Co., 55 W. Va. 342, 47 SH 
101, 2 AnnCas 99. ‘ 

[a] Illustration—wWhere a fire in- 
surance policy provides that it shall 
become void in case the premises be- 
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cerning which 


not’ within the 


by the insurer 
inference that 
agent in doing 


As 


come vacant or unoccupied, unless 
consent in writing is indorsed thereon 
by the company, and that this condi- 
tion cannot be waived except in writ- 
ing signed by the secretary of the 
company, the assured, by accepting 
the policy, assents to the limitation 
of the power of a general agent, and, 
having thus agreed, he is bound to 
know the extent of the limitation and 
act accordingly. O’Brien v. Prescott 
Ins. Co., 1384 N. Y. 28, 31 NE 265 [rev 
11 NYS) 125); 

19° O’Brien’ y. Prescott Ins,’ Co., 
134 N. Y. 28, 31 NE 265 [rev 57 Hun 
589, 11 NYS 125]. ; 

20. Heusinkveld vy. St. Paul F. & 
M. Ins. Co., 106 Iowa 229, 76 NW 
696; Ruthven v. American F. Ins. 
Co., 92 Iowa 316, 60 NW 668; Tilton 
v. Farmers’ Ins. Co., 82 Misc. 79, 143 
NYS ,107. 

[a] Agreement construed.—(1) By 
agreeing that the secretary of the 
insurer alone can waive a condition 
of a fire insurance policy, the par- 
ties necessarily exclude a _ general 
agent of the company from exercising 
that power. O’Brien y. Prescott Ins. 
Conn 1s4 VINGY 22288 sds eNIS 265 Trev 
57 Hun 589, 11 NYS 125]. (2) Where, 
by a clause in a policy of fire in- 
surance, agents. of the insurer are 
permitted to give assent to assign- 
ments thereof, but are prohibited 
from waiving any condition therein, 
an assent by an agent to an assign- 
ment of the policy to a person to 
whom the property has been trans- 
ferred constitutes a waiver of a for- 
feiture because of the transfer of the 
property or a consent to such trans- 
fer. Benninghoff v. Watertown Agri- 
Cultural “inse Convo s VN. Myer (S952) 

21. Medley v. German Alliance 
Ins. Co., 55° W. Va." 342947 Sm 101, 
2 AnnCas 99. 

22. U. S.—Penman v. St. Paul F. & 
Nw ins Cone aot Ue Cerait §30) sSCr 
STON hae neds 490" lethal eds JO, 
81 CCA 151]; Northern Assur. Co. 
v. Grand View Bldg. Assoc., 183 U. S. 
S08) Lon SOte loc tomlin eG. aks (rey 
101: Fed. 7%, 41 CCA’ 207]; Hartford 
F. Ins. Co. vy. Small, 66 Fed. 490, 14 
CCA 33. 

Cal.—Enos v. Sun Ins. Co., 67 Cal. 
621, 8 P 379; Shuggart v. Lycoming 
EH -Ins.y Co.255" Cait! 408. 

Ga.—Athens Mut. Ins. Co. v. 
Evans, 132 Ga. 708, 64 SH 993; Fin- 


leyson v. Liverpool, ete., Ins. Coz 
16 Ga. A. 51, 84 SH 311. P 
Ind.—Behler v. German Mut. F. 


Ins. Co., 68 Ind. 347. S 

La.—Dominick v. Detroit F. & M. 
Ins. Co., 85 S 236; People’s Bank v. 
Hartford Nat. F. Ins. Co., 130 la. 
951, 58 S 826. : 

Mass.—Harris v. North American 
Ins. Co., 190 Mass. 361, 77 NE 498, 
4 LRANS 1137. 

Mich.—Cleaver v. Traders’, Ins. Co., 
71 Mich. 414, 39 NW 571, 15 AmSR 
275; Cleaver v. Traders’ Ins. Co., 65 
Mich. 527, 32 NW 660, 8 AmSR 908; 
McIntyre v. Michigan State Ins. Co., 


great conflict’ of opinion. 
view that such limitations are reasonable,!* valid, 
and material 1° provisions relating to a matter con- 


the limitation is ineffectual to bind the insurer.2? 
Such a restriction may itself, however, be waived 
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Some courts take the 


the parties have a right to con- 


tract;'7 that the insured is, after delivery and 
acceptance of the policy, chargeable with notice of, 
or presumed to know, the limitations mentioned 
therein ;18 that by aecepting the policy insured as- 
sents to the limitation;!® that, when assented to, the 
provision enters into and forms a part of the 
contract of insurance 7° and is a stipulation between. 
the parties as to the power of the agent;24 and 
that a waiver made by an agent in violation of 


29 


by conduct tending to justify an 
it was not insisted on.?% If the 
the acts relied upon as a waiver 


52 Mich. 188, 17 NW 781. 

Nebr.—Hunt v. State Ins. Co., 
Nebr. 121, 92 NW 921. 

N. J.—Catoir v. American L. Ins., 
ete, Coste Ni dy) ie S87, 

N. Y.—Greentaner v. Connecticut 
Mains: 7Cou 1228) Nee Yo SS Se Lat eiNiee 
249; Quinlan v. Providence Wash- 
ington Ins. Co., 133 N. Y. 356, 31 NE 
31, 28 AmSR 645 [aff 15 NYS 317]; 
Woodside Brewing Co. v. Pacific F. 
Ins), Coy SLUMAp pI) Div: gies a 420 NaS 
620 [aff 159 N. Y. 549 mem, 54 NE 
1095 mem]; Thayer v. Agricultural 
Ins. Co., 5 Hun 566; Elsner v. Pru- 
pont Ins. Co., 138 Mise. 395, 34 NYS 
4 


Oh.—Stark County Mut. Ins. Co. 
v. Hurd, 19 Oh. 149; Walsh v. Queen 
InMSe COon cn mn O un Cire Cimon 

Okl.—Liverpool, ete., Ins. Co. v..T. 
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M. Richardson Lumber Co., 11 Okl. 
585, 69 P 938. See Sullivan v. Mer- 
ecantile Town Mut. Ins. Co., 20 Ok. 


460, 94. P 676, 129 AmSR 761 (ap- 
plying the rule to the agent who 
countersigned and delivered the pol- 
icy and to the adjuster sent to ad- 
just the loss, but expressly refrain- 
ing from deciding whether the offi- 
cers of the company could make a 
waiver other than as provided in the 
policy). 

Or.—Weidert v. State Ins. Co., 19 
Or. 261, 24 P 242, 20 AmSR 809. 

Pa.—Devaney v. Northwestern Nat. 
Ins. Co., 64 Pa. Super. 510; Potts+ 
ville sMut.! BY Ins: ‘Co? Vv.) Horan ett 
WkiyNC 198. 

W. Va.—Maupin v. Scottish Union, 
etes Ins. "Coiv'53 We Va.2bb7e 145 0S 
1003. Contra Woolpert v. Franklin 
Ins; Col) 42 W. Val-64%n 26S bei: 
Coles v. Jefferson Ins. Co., 41 W. Va. 
261, Zo Sh) To. 

Ont.—Hawke v. Niagara Dist. Mut. 
HY ins: Co, 23 Granth.) ULC.) aed: 

[a] The limited grant of author- 
ity (1) thus contained in a policy is 


in this view the measure of the 
agent’s power. Northern Assur. Co. 
v. Grand View Bldg. Assoc., 183 U. 


S.. 308, 22 SCt 138, 46 L. ed. 213 [rev 
LOT. Bedin 77, 41. CCA’ 20h]: 1Gishiyv. 
North American Ins. Co., 16 Okl. 59, 
87 P 869, 13 LRANS 826; Liverpool, 
éte., sins. Co,) iv.) T. VM. eRichardson 
Lumber Co., 11 Okl. 585, 69 P 938. 
(2) At least this is so where there 
is no evidence that his powers have 
been enlarged. Quinlan v. Provi- 
dence Washington Ins. Co., 133 N. Y. 


356, 31 NE 31, 28 AmSR 645 [aff 
15 NYS 317]. 
23. Phenix Ins. Co. v. Caldwell, 


187 Ill. 78, 58 NE 314; New England 
F., etc., Ins. Co. v. Sehettler, 38 Ill. 
166; Lutz v. Anchor F. Ins. Co., 120 
Iowa 136, 94 NW 274, 98 AmSR 349; 
Morrison vy. Insurance Co. of North 


America, 69 Tex. 353, 6 SW 605, 5 
AmSR 638. 
{a] Acquiescence.— (1) The in- 


surer by acquiescence in the act of 
the agent may itself waive such 
limitations and requirements. Morri- 
son v. Insurance Co. of North Amer- 
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has been following the directions of the main of- 
fice it is immaterial that the immediate act was 
done by the agent, for the ultimate waiver is by 
the insurer.24 Some courts hold that it is neces- 
sary to call the insured’s attention to the lmi- 
tations placed on the agent’s powers, or that he 
should himself see them, and that the constructive 
notice afforded by the circumstance that the policy 
contains the limitation is insufficient. Also it is 
held that a clause in an application for insurance 
‘printed in very small type, and containing a limita- 
tion of the authority of the agent, is insufficient to 
impart to the applicant notice of such limitation.?® 

Contrary view. The view taken by some courts is 
that an attempted restriction upon the power of 
the general officers or agents of the insurer, acting 
within the scope of their general authority, to sub- 
‘sequently modify the contract and bind the insurer 
in a manner contrary to the condition in the policy, 
is ineffectual ;?7 and that, despite such an attempted 
restriction, such an officer or agent may neverthe- 
less waive conditions *® and the clause of limita- 
tion itself.2® According to this view the rule that 
an agent who is vested with authority to make con- 
tracts of insurance and who stands in the place of 
the insurer may waive conditions,®° prevails over 
a restriction in the policy.*+ The power of a gen- 
eral agent to make and rescind contracts implies 
the power to modify them *? and the insurer is 
estopped to assert his want of authority.2* Some 
courts adopting this view explain their holdings 
by stating that while they give full effect to the 
contractual power of the principal to limit the au- 
thority of his agent, they also give like effect to 
all subsequent powers conferred by the principal 
upon the agent, either expressly or by implication, 
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or by estoppel, notwithstanding such powers are in 
conflict with, in derogation of, or in enlargement of, 
the powers originally conferred.** Other courts, 
however, hold that a restriction upon the power of 
every officer, agent, or representative is an attempt 
to restrict the legal capacity of the insurer himself 
and is therefore ineffectual,*® Provisions in a pol- 
icy limiting the power of waiver to the president. 
and secretary are illegal and void under a statute 
providing that the agents of all imsurance com- 
panies shall be regarded as in the place of the 
company in all respects, regarding any insurance 
effected by them and that all provisions in the 
policy conflicting with this provision shall be null 
and yoid.*® 

Related question. The conflict of opinion con- 
cerning the effect of provisions in the policy limit- 
ing the power of agents respecting waiver is some- 
times carried into the discussion of the effect of 
other provisions in the policy requiring waivers 
to be in writing attached to or indorsed on the 
policy. Sometimes, but not always, the question of 
the effeet of a provision of the latter class is made 
to turn on the power of an officer or agent to waive 
it, and where the policy lmits his power in this 
respect, on whether the courts of the particular 
jurisdiction uphold or deny the validity of such 
restrictions.°* 

[§ 365] b. Application of Limitations. Provi- 
sions in the policy limiting the- powers of agents 
respecting a waiver refer to waivers after the issu- 
ance of the policy *® and to conditions the per- 
formance of which is essertial to the validity and 
continuance of the contract.*® They are generally 
construed not to refer to conditions to be performed 
after loss;*° but in some jurisdictions a contrary 


ica, 69 Tex. 353, 6 SW 605, 5 AmSR 
63. (2) Thus a retention of premium 
after knowledge of an unauthorized 
waiver given to secure the payment 
of such premium amounts to a 
waiver by the insurer. Barrett v. 
Des Moines Mut. Hail, etc., Ins. As- 
soc., 120 Iowa 184, 94 NW 473. 

[b] Adoption of act of agent.—A 
provision of a policy that agents of 
the insurer have no authority to 
change its terms is for the benefit 
of the insurer solely, and will not 
avail the insured where the insurer 
has waived it, and adopted changes 
made by such agents. Belt v. Ameri- 
ean Cent. Ins. Co., 29 App. Div. 546, 
53 NYS 316 [aff 163 N. Y. 555 mem, 
57 NE 1104 mem]. 

24. Medearis v. Anchor Mut, F. 
Ins. Co., 104 Iowa 88, 78 NW 495, 65 
AmSR 428; Phenix Ins. Co. v. Rad 
Bila Hora Lodge, 41 Nebr. 21, 59 NW 
752. : 

25. Virginia F. & M. Ins. Co. v. 
Richmond Mica Co., 102 Va. 429, 46 
SE 463, 102 AmSR 846. 4 

26. Foster v. Pioneer Mut. Ins. 
Assoc., 37 Wash. 288, 79 P 798. 

27. Eagle Fire Co. v. Lewallen, 
56 Fla. 246, 47 S 947; German Ins. 
Co. v. Amsbaugh, 8 Kan. A. 197, 55 
P 481; Concordia F. Ins. Co. v. John- 
son, 4 Kan. A. 7, 45 P 722; Philadel- 
phia Fire Assoc. v. Masterson, (Tex. 
Civ. A.) 83 SW 49. Cantra Roberts, 
etc., Co. v. Sun Mut. Ins. Co., 13 Tex. 

’ Giv. A. 64, 35 SW 955; Northwestern 
Nat. Ins. Co. v. Mize, (Tex. Civ. A.) 
34 SW 670; Dick v. Equitable F., etc., 
Ins. Co., 92 Wis. 46, 65 NW _ 742; 
Renier v. Dwelling-House Ins. Co., 74 
Wis. 89, 42 NW 208. See Hankins v. 
Rockford Ins. Co., 70 Wis. 1, 35 NW 
34 (expressly confining its holding 
to the proposition that, where the 
insured has accepted a policy con- 
taining a clause prohibiting the 
waiver of any of its provisions by a 


local agent, he is bound by such in- 
hibition, and that any subsequently 
attempted waiver, merely by virtue 
of such agency, is a nullity). 

28. Concordia F. Ins. Co. v. John- 
son, 4 Kan. A. 7, 45 P 722; Spring- 
field Steam Laundry Co. v. Traders’ 
Ins. Co.,.151 Mo. 90, 52 SW 288, 74 
AmSR 521 [overr Wolf v. Dwelling 
TLOUSE = ING wi Conw Mio. Mow MA tse 
Sprague v. Western Home Ins. Co., 
49 Mo. A. 423, and rev 66 Mo. A. 199, 
and foll Ross-Langford vy. Mercan- 
tile Town Mut. Ins. Co., 97 Mo. A. 
79, 71 SW 720; Wolf v. Dwelling 
House Ins. Co., 86 Mo. A. 580]. See 
Jenkins v. German Ins. Co., 58 Mo. 
A. 210, 212 (‘‘We are not aware of 
any decision, either here or else- 
where, by which a mere soliciting 
agent of an insurance company, as 
Crow was, having no other powers 
than to solicit insurance subject to 
the approval of his superiors, can 
waive conditions of the policy. The 
question is, however, placed beyond 
any controversy by the fact, that 
the policy in this case expressly pro- 
vides by what officers of the defend- 
ant waivers can be made’’). 

29. Southern States F. Ins. Co. y. 
Vann, 69 Fla. 549, 68 S 647, LRA 
1916B 1189; Eagle Fire Co. v. Lewal- 
len, 56 Fla. 246, 47 S 947 [foll Hart- 
ford _&. sIns..2Coiw.. Brown, 160. Fla: 
83, 53 S 838] (reviewing authorities). 

30. Sée supra § 360. 

$31. Shook v. Retail Hardware 
Mut. F. Ins. Co., 154 Mo. A. 394, 134 
SW 589; Rudd v. American Guaran- 
tee Fund Mut. F. Ins. Co., 120 Mo. 
A. 1, 96 SW 2387. 

32. German American Ins. Co. v. 
Hyman, 42 Colo, .156, 94 P 2%, 16 
LRANS 77. 

33. German American Ins. Co. v. 
Hyman? 7/42) Colo. 156, 94, P 275516 
LRANS 77. 

34. Thompson v. Traders’ Ins. Co., 


169 Mo. 12, 68 SW 889. 

35. Eagle Fire Co. v. Lewallen, 
56 Fla. 246, 47 S 947. And see Kahn 
v. Traders’ Ins. Co., 4 Wyo. 419, 34 
P 1059, 62 AmSR 47 (making the 
same holding as to a clause with- 
holding power from every officer and 
agent of the company except its sec- 
retary). 

36. Day v. Dwelling-House Ins. 
Co., 81 Me. 244, 16 A 894, 

37. _See infra § 3877. 

38. People’s Bank vy. Insurance 
Co. of North America, 146 Ga.. 514, 
91 SE 684, LRA1917D 868; Johnson 
Vv. Adtna-Ins, Co., 123 Ga. 404, 51 SE 
339, 107.AmSR 92; Flournoy v. 
Traders’ Ins. Co., 80 Mo. A. 655; 
Rickey v. German Guarantee Town 
Mut. “Ble Ins. \.Co;,. 479" Mol, Ae 485: 
Johnsen v. Rhode Island Ins. Co., 17% 
N. C. 142, 90 SH 124. 

39... OBrien VecOhio., Ins’, Co. =e. 
Mi¢hticpl'3.1it od Tat INDWer a 2.6) Re nv 
American .Cent. Ins. Co., 80 W. Va. 
30, 91 SE 1078. 

40. Cal.— McCullough v. Home 
Ins.’Co.,,.155. Gal. 659) 2020 P (8145.18 
AnnCas 862. 

Md.—Bakhaus vy. Caledonian Ins. 
Co., 112 Md. 676, 77 A 310. 

Mich.—O’Brien v. Ohio Ins. Co., 52 
Mich. 131, 17 NW 726. 

Mo.—Loeb y. American Cent. Ins. 
Co., 99 Mo, 50, 12 SW 3874. 

Va.—tTravelers’ Ins; Co. v. Har- 
vey, 82 Va. 949, 5 SE 553. 

W. Va.—Lusk: v. American Cent. 
Ins: -€o., 80... Wx Was 3054" '99 = SB; 
1078. 

[a] After policy has become de- 
mand.—The limitation in a policy of 
the power of an agent to waive cer- 
tain conditions does not apply to an 
adjuster after the policy has be- 
come a demand against the insurance 
company. There is no limitation as 
to waiver of a forfeiture after the 
destruction of the property. Roberts, 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


re. 
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construction is adopted.‘ 


of the limitation.*2 


would vitiate the contract at 


vetC, CO. Vs, oun eMutyins,;Co.; 13 Tex 
Civ. A. 64, 35 SW 955. 

[b] Time for bringing suit.—It 
has been held that the restriction 
does not apply to a condition requir- 
ing suit to be brought within a speci- 
fied time, this not being a condition 
entering into and forming the con- 
tract of insurance. Firemen’s Fund 
Ins. Co. v. Western Refrigerating Co., 
162 Ill. 322, 44 NE 746 [aff 55 Ill. A. 
329]. See infra § 677. 

Applicability of restriction to no- 


tice and proofs of loss see infra 
§ 507. 
41. Billings v. National Ins. Co., 


27, .Oh.. Cir... Ct. .552. 

42. Ill.— Continental Ins. Co. v. 
Ruckman, 127 Ill. 364, 20 NE 77, 11 
AmSR 121 [aff 29 Ill. A. 404]. 

Ind.—Phenix Ins. Co. v. Lorenz, 7 
Ind. A. 266, 33 NE 444, 34 NE 495. 

Md.—Forwood v. Prudential Ins. 
Co., 117 Md. 254, 83 A 169. 

Mich.—Hoose v. Prescott Ins. Co., 
84 Mich. 309, 47 NW 587, 11 LRA 
340; Crouse v. Hartford F. Ins. Co., 
79 Mich. 249, 44 NW 496. 

Mo.—Flournoy v. Traders’ Ins. Co., 
80 Mo. A. 655; Rickey v. German 
Guarantee Town Mut. F. Ins. Co., 79 
Mo. A. 485; Titsworth v. American 
Cent. Ins. Co., 62 Mo. A. 310. 

Nebr.—State Ins. Co. v. Hale, 1 
Nebr. (Unoff.) 191, 95 NW 473. 

N. Y.—Wood v. American F. Ins. 
Co., 149 N. Y. 382, 44 NE 80, 52 
AmSR 733 [aff 78 Hun 109, 29 NYS 
250]. 

Nw D.—Leisen v. St. Paul F. & M. 
Passion cOeNe D, Sh6; w2T NW 83,0, 
30 LRANS 539. 4 

W. Va.—Medley v. German Alli- 
ance Ins. Co., 55 W. Va. 342, 47 SE 
101, 2 AnnCas 99; Coles v. Jefferson 
Ins. Co., 41 W. Va. 261, 23 SH 732. 

[a] Power to waive prepayment 
of the first premium (1) (see supra 
§ 67)* (2) may be referred to this 
principle (Triple Link Mut. Indem- 
nity Assoc. v. Williams, 121 Ala. 138, 
26 S19, 77 AmSR 34). 

[b] An agreement on the part of 
the agent that a certain clause snall 
not apply binds the insurer where 
at the time the contract is entered 
into the insured has no notice of any 
limitation on the agent’s authority 
as the policy afterward issued pro- 
vides for. Old Colony Ins. COunEvs 
Starr-Mayfield Co., (Tex. Civ. A.) 135 
SW 252 [dist Northwestern Nat. fins. 
Co. v. Mize, (Tex. Civ. A.) 34 SW 


670]. 
43. Southern States F. Ins. Co. v. 
Vann, 69:Fla. 549, 68 S 647, LRA 


1916B 1189; Eagle Fire Co. v. Lewal- 
len, 56 Fla. 246, 47 S 947. 

44. Southern States F. Ins. Co. v. 
Vann, 69 Fla. 549, 68 S 647, LRA 
1916B 1189; Eagle Fire Co. v. Lewal- 
len, 56 Fla. 246, 47 S 947; Phenix Ins. 
Co. v. Hart, 149 Ill. 513, 36 NE 990 
{aff 39 Ill. A. 517]. 


: A restriction in the 
policy upon an agent’s authority to make a waiver 
cannot be construed to refer to his acts prior 
to the delivery of the policy as the insured can- 
not, until that time, be expected to have knowledge 
Neither does such a restric- 
tion supersede the law making the principal liable 
for the negligent, wrongful, or fraudulent act of 
the agent,** or the law of equitable estoppel.44 The 
rule that an insurer who issues a policy with full 
knowledge on the part of his agent of facts which 
its 
estopped from repudiating the policy *> is applica- 
ble despite provisions in the policy limiting the 
power of agents respecting waiver;*® but there is 
some authority to the contrary.*? 
surer cannot assert a forfeiture where the insured 
has paid the premium and otherwise relied on the 
assurance of a general agent that a certain condi- 
tion would not be insisted upon ‘4 or that it was 
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inception is 


Also the in- | waived by it.5t 


eral. 


45. See infra § 389. 
46. N. Y.—Skinner vy. Norman, 165 
N. Y. 565, 59 NE 309, 80 AmSR 776 
[rev 18 App. Div. 609, 46 NYS 65]; 
Wood v. American F. Ins. Co., 149 
N. Y. 382, 44 NE 80, 52 AmSR 733 
hati ins. yttuni L091. 29) SN YS 25018 
Wisotzkey v. Niagara F. Ins. Co., 112 
App. Div. 599, 98 NYS 760 [aff 189 
N. Y. 5382 mem, 82 NE 1134 mem]. 
N. D.—Leisen v. St. Paul F. & M. 
Ins. Co., 20 N. D. 316, 127 NW 887, 
30 LRANS 539. i 
Oh.—McKelvey v. Eureka Fk. & M. 
Ins... Co., 34 ,Oh-"Cir.. Ct, 443: 
Okl.—Springfield F. & M. Ins. Co. 


v. Halsey, 52) Okl. 469, 153: P 145; 
North American Ins. Co. v. Little,’ 
34 Okl. 449, 125 P 1098. 


Tex.—Mecca F. Ins. Co. v: Smith, 
(Civ. A.) 185 SW 688. Contra Dela- 
ware Ins. Co. v. Harris, 26 Tex. Civ. 
A. 537, 64 SW 867. 

47. Penman v. St. Paul F. & M. 
Ins: Con. (206 Ui, Solis 30) Sr. 3si2; 
54 L. ed. 493 [aff 151 Fed. 961, 81 
CCA 151]; Northern Ins. Co. v. Grand 
View Bldg. Assoc., 183 U. S. 308, 22 
SCt 133, 46 L. ed. 213. 

[a] In Oklahoma (1) the minority 
rule announced in Northern Assur. 
Co. v. Grand View Bldg. Assoc., 183 
U. S. 308, 22 SCt 133, 46 L. ed. 213, 
was followed in one case because it 
was the law controlling the courts 
of Indian Territory at the time of 
trial, but the court expressly re- 
frained from announcing it as a rule 
governing cases originating since the 
admission of Oklahoma to statehood. 
Sullivan v. Mercantile Town Mut. Ins. 
Co., 20 Okl. 460, 94 P 676, 129 AmSR 
761. (2) Subsequently the courts of 
Oklahoma adopted the majority rule. 
See Oklahoma cases supra note 46. 

48. Plunkett v. Piedmont Mut. 
Ins. Co., 80 S. C. 407, 61 SE 893. 

49. Virginia F. & M. Ins. Co. v. 
Richmond Mica Co., 102 Va. 429, 46 
SE 463, 102 AmSR 846. 

50. Robb v. Millers’ Mut. F. Ins. 
Co:, (230, Pa. 5445.79 A. 150, 

51. Ress-Langford v. Mercantile 
Town Mut. Ins. Co., 97 Mo. A. 79, 71 
SW 720. ; 

52. U. S.—Bennecke v. Connecti- 
cut Mut. L. Ins. Co., 105 U. S. 358, 
26 L. ed. 990; Atlas Reduction Co. v. 
New Zealand Ins. Co., 121 Fed. 929 
[aff 138 Fed. 497, 71 CCA 21, 9 
LRANS 433]; Fireman’s Fund_ Ins. 
Co. v. McGreevy, 118 Fed. 415, 55 
CCA 543; Home L. Ins. Co. v. Myers, 
112 Fed. 846, 50 CCA 544; Georgia 
Home Ins. Co. v. Rosenfield, 95 Fed. 
358, 37 CCA 96; Asheville Nat. Bank 
v. New York Fidelity, etc. Co. 89 
Hed.¥i819,82.,CCA- 3563 “Hartford F: 
Ins. Co. v. Small, 66 Fed. 490, 14 
CCA 33; Waller v. Northern Assur, 
Go.;, 10 Fed. 532,.2 McCrary 637; 
Lorie v. Connecticut Mut. L. Ins. Co., 
140. Cas. No; 8,509. a 

oO. 


Ala.—Southern States F. Ins. 
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not necessary to make any change in the provisions 
of the policy,#® even though such assurances ex- 
ceed the power of the agent as limited by the pol- 
icy. However, it is held that a limitation applies 
so as to preclude a waiver by knowledge of the 
agent of proposed changes in the insured building 
and oral assurances by him before the delivery of 
the policy, where insured had notice of the limi- 
tation by provisions not only in the policy but 
also in the application.®° 


Effect of Statutory Limitations. 


Statutory provisions limiting the power of officers, 
agents, and employees to waive conditions in a cer- 
tain manner and which form part of the insurer’s 
charter, being for the insurer’s benefit, may be 


[§ 367] C. Knowledge and Notice—l. In Gen- 
There can be no waiver by an insurer of 
a ground of forfeiture until he knows that such 
ground exists 5? or until he is in possession of facts 


v. Kronenberg, 199 Ala. 164, 74 S 63; 
Security Ins. Co. v. Laird, 182 Ala. 
121), 62 \Si182:) Traders’) Ins; «Conny 
Letcher, 143 Ala. 400, 39 S 271; Queen 
Ins. Co. v. Young, 86 Ala. 424, 5 S 
116, 11 AmSR 51. 

Ark.—Hartford F. Ins. Co. v. 
Enoch, 72 Ark. 47, 77 SW 899; Plant- 
ers’ Muti Ins: “Co.v, Loyd) 67 Aris 
584, 56 SW 44, 77 AmSR 136. 

Cal.—Wheaton v. North British, 
etc., Ins) :Cox, 76) Cale. 4155 189 P3758) 
9 AmSR 216; Shuggart v. Lycoming 
HY. Ins. Co.;°55" Cals 4085 

Colo.—Fireman’s Fund Ins. Co. v. 
Barker, 6 Colo. A. 535, 41 P 513. 

Fla. — Philadelphia Underwriters’ 
ie Co. v. Bigelow, 48 Fla. 105, 37 S 

Ill.—Illinois Mut. Ins, Co. v. Mette, 
27 Ill. A; 330; Security Ins, Co, v. 
Mette, 27 Ill. A. 324. 

Ind.—Traders’ Ins. Co. v. Cassell, 
24 Ind. A. 238, 56 NE 259. 

Iowa.—Independent School Dist. v. 
Fidelity Ins. Co., 113 Iowa 65, 84 
NW 956; Kahler v. Iowa State Ins. 
Co., 106 Iowa 380, 76 NW 734; Hou- 
deck y. Merchants’, etc., Ins. Co., 102 


Iowa 303, 71 NW 354; Wicke v. 
Iowa State Ins. Co., 90 Towa 4, 57 
NW 632; Green v. Northwestern 


Live Stock Ins. Co., 87 Iowa 358, 54 
NW 349; Antes v. Western Assur. 
Co., 84 Iowa 355, 51 NW 7; Ellis v. 
State Ins. Co., 68 Iowa 578, 27 NW 
762, 56 AmR 865. 

Kan.—Cottom v. National F. Ins. 
Co., 655 Kan, 511, 70°P 357; Brown Vv. 
Westchester F. Ins. Co., 9 Kan. A. 
526, 58 P 276; Alston v. Northwest- 
ern Live Stock Ins, Co., 7 Kan. A. 
17963, P84. ; 

Ky.—Baer v. Phoenix Ins. Co., 4 
Bush 242. 

Me.—Carleton v. Patrons’ Andros- 
coggin Mut. F. Ins. Co., 109 Me. 79, 
82 A 649, 39 LRANS 951; Towle v. 
Dirigo Mut. F. Ins. Co., 107 Me. 317, 
78 A 374; Merrill v. Farmers’, etc., 
Mut. F.. Ins. Co., 48 Me. 285; Gardi- 
ner v. Piscataquis Mut. F. Ins. Co., 
38 Me. 439. 

Md.—Reynolds v. Cecil County 
ake FE. Ins. Co., 34 Md. 280, 6 AmR 

Mich.—Jacobs v. Queen Ins. Co., 
183 Mich. 512, 150 NW 147; A. M. 
Todd Co. v. Farmers’ Mut. F. Ins. 
Co., 1837 Mich. 188, 100 NW 442; Se- 
curity Ins.~Co. v. Fay, 22 Mich. 467, 
7 AmR 670. ' 

Minn.—St. Paul F., etc., Ins. Co. v. 
Parsons, 47 Minn. 352, 50 NW 240; 
Schrieber v. German-American Hail 
Ins. Co., 48 Minn. 367, 45 NW 708. 

Miss.—Greenwood Ice, etc., Co. v. 
Georgia Home Ins. Co., 72 Miss. 46, 
17 S 83. 

Mo.—Frick v. Millers’ Nat. Ins. 
Co., 184 SW 1161; American Ins. Co. 
Vin barnett, sic. Mo. 864, 39 “Amr 
Dido Ochler sv. Phenix, ins 'Co. Loo 
Mo, A. 696, 139 SW 1173. 
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which if pursued would result in knowledge of the 
A mere failure to make inquiry is 
There must be actual notice or 
notice of such facts as would put a reasonably pru- 


forfeiture.®* 
not sufficient.>* 


Nebr.—Farmers’ Mut. Ins. Co. vy. 


faa ce 38 Nebr. (Unoff.) 337, 91 NW 

N. Y.—Weea v. London, etc, F. 
ins. Cor, L116 -Ne Y.. 106, 22° NH 229); 
Gray v. Guardian Assur. Co., 82 


Hun 380, 81 NYS 237; McNierney v. 
Agricultural Ins. Co., 48 Hun 239. 

N. D.—Thompson vy. Travelers’ 
Ins. Co., 138 N. D. 444, 101 NW 900. 

Oh.—Union Mut. L. Ins. Co. v. Mc- 
Millen, 24 Oh. St. 67. 

Pa. — Freedman v. Philadelphia 
Fire Assoc., 168 Pa. 249, 32 A 39, 
98 AmD 302; Diehl v. Adams County 
Mut. Ins. Co., 58 Pa. 443; Simpson 
SRGET A sacoas Hs Ins, 2Co,,) 38. Pa. 


R. I.—Cornell v. Tiverton, ete., 
Mute eh wins. Co, oo sAn ots) Hazard 
OC la ieee ViTiss Len Sae CO drt re. 

Tenn.—Boyd v. Vanderbilt Ins. Co., 
ao Tenn. 212, 16 SW 470, 25 AmSR 

6. 

Tex.—Continental Ins. Co. v. Cum- 
mings, 98 Tex. 115, 81 SW 705 [rev 
(CiveeA ets SW oS ls) Elartford By 
Ins. Co. v. Ransom, (Civ. A.) 61 SW 
144; McLeary v. Orient Ins. Co.. (Civ. 
A.) 82 SW 583; New York Mut. L. 
Ins. Co. v. Nichols, (Civ. A.) 24 SW 
910; Sun Mut. Ins. Co. v. Texarkana 
Foundry, etc., Co., 4 Tex. A. Civ. Cas. 
§ 31, 15 SW 34. 

Vt.—Allen v. Vermont Mut. F. Ins. 
Coy 128 Vt.1 366; 

Wash.—Bartlett v. British Amer- 
ica Assur. Co., 85 Wash. 525, 77 P 
812. 

Can.— Phillips v. 
Farmers’ Mut. F. Ins. Co., 46 U. C. 
Q. B. 334. 

[a] Additional insurance. — To 
bind an insurer by a waiver of the 
stipulation in a fire policy rendering 
it void on the procurement of addi- 
tional insurance, it is necessary to 
prove that the insurer had knowl- 
edge of the additional insurance. 
Traders’ Ins. Co. v. Letcher, 143 Ala. 
400, 39 S 271. 

{[b] Wransfer.—- Where the name 
of the transferee of property cov- 
ered by a policy of fire insurance 
was not disclosed to the insurer, 
there was no waiver of the require- 
ment of the insurer’s written assent 
to a transfer. Swaine v. Teutonia 
F. Ins. Co., 222 Mass. 108, 109 NE 
825. 
53. 
Kronenberg, 


Grand River 


Southern State F. Ins. Co. v. 
199 Ala. 164, 74 S 63; 
Security Ins. Co. v. Laird, 182 Ala. 
Iie Geese Uses shame Ins. Co.” ve 
Mann,.4 Ill. A. 485; Gandy v. Orient 
Ins. Co., 52 S. C. 224, 29 SE 655. 

54, U. S.—Waller v. Northern As- 
sur. Co., 10 Fed. 232, 2 McCrary 
637. 

Ala.—Pope v. Glens Falls Ins. Co., 
136 Ala. 670, 384 S 29. 

D. C—Dumas v. Northwestern 
Nat. Ins. Co., 12 App. 245, 40 LRA 
358. 

Mo.—Gibson v. Missouri ‘Town 
Mut. Ins. Co., 82 Mo. A. 515; Digby 
v. American Cent. Ins. Co., 3 Mo. A. 


603. 
N. Y._Sanders v. Cooper, 115 N. 
y. 379,22 NB 212, 12 AmSR 801, 5 


LRA 6388. 
Tex.—AStna Ins. Co. v. Holcomb, 
89 Tex. 404, 34 SW 915. 


Wash.—Bartlett v. British Amer- 
ica Assur. Co., 385 Wash. 525, 77 P 


812. 
[a] TIllustration—When a fire in- 
surance policy is avoided by the 


existence of prior insurance unknown 
to the insuring company, the fact 
that the agent issuing the latter 
policy might have learned of the 
prior insurance by the exercise of 
diligence will not relieve from the 
forfeiture and render the last insur- 
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ing company liable. 
Cooper, 115° N.SY. 279,22 NB P1212 
AmSR 801, 5 LRA 638 [rev 6 NYSt 


168]. 

[b] ®itle of insured. —(1) The 
rule stated in the text has been 
applied to breaches of condition as 
to title, the courts of some jurisdic- 
tions holding that it is not incum- 
bent on the insurer to inquire as to 
the status of the title of insured in 
the absence of actual knowledge or 
facts putting it on inquiry as to de- 
fects, and that the failure to make 
inquiry is not a sufficient basis for 
a waiver. Waller v. Northern As- 
sur, Co 10° Ked.).232) 2° MeCrary- 6387; 
Pope v. Glens Falls Ins. Co., 136 
Ala. 670, 34 S 29; Dumas v. North- 
western Nat. Ins. Co., 12 App. (D. 
C.).5245, 540) GRA 3583) Adtna\Ins)-Co; 
v. Holcomb, 89 Tex. 404, 34 SW 915. 
(2) However, there is a conflict of 
authority as to whether the issu- 
ance of a policy is a waiver of con- 
ditions as to title and encumbrances, 
where the policy is issued without 
any oral or written representation 
by insured and without inquiry by 
insurer. See infra §§ 390, 391. (3) 
And in some jurisdictions knowledge 
on the part of the company of the 
status of the title of insured is 
presumed or imputed, where there is 
no written application and no oral 
representations concerning the title. 
See infra notes 65, 66. 

55. North British, etc., Ins. Co. v. 
Wright, 54 Okl. 712, 154 P 654; U. 
S. Ins. Co. v. Moriarty, (Tex. Civ. 
A.) 36 SW 943; Metcalf v. Mutual F. 
Ins. Co., 182 Wis. 67, 112 NW 22. 
And see cases infra this note. 

[a] The mailing of a letter giv- 
ing notice is not ngtice to the in- 
surer unless actually received. Plath 
v. Minnesota Farmers’ Mut. F. Ins. 
Assoec., 28 Minn. 479, 283 AmR .697; 
McSparran v. Southern Mut. F. Ins. 
Co., 193 Pa. 184, 44 A 317. 

b A rumor coming to the 
knowledge of a soliciting agent was 
held not to amount to notice. Shimp 
v. Cedar Rapids Ins. Co., 26 Ill. A. 
254. : 

{c] Publication in a newspaper 
as an item of news is insufficient to 
establish that a subscriber had act- 
ual knowledge of a mortgage. 
American F. Ins. Co. v. Landfare, 
56 Nebr. 482, 76 NW 1068. 

{d] Facts insufficient to call for 
inquiry or investigation.—(1) Notice 
of the existence of a deed of trust 
when prior policies were written, 
together with information that the 
deed of trust had been discharged, 
is not sufficient to put the insurer or 
its agents on inquiry as to the exist- 
ence of a later encumbrance when a 


new policy is written. Riley v. 
ABtna Ins. Co: 80 W. Va. 236, 92 
SE 417, LRAI917H 983. (2) Where 


plaintiff’s husband, in procuring in- 
surance on an automobile, repre- 
sented to a broker that it was a 1911 
model and purchased new, when it 
was a secondhand 1910 car and the 
broker transmitted such information 
to the company’s agent, the company 
was not estopped to rely on the rep- 
resentation because the husband 
called on the agent to have a cor- 
rection made in the policy respect- 
ing the number of the engine and 
was then asked when he bought the 
car and told the agent that he 
bought it in 1911. The conversa- 
tion was not sufficient to create a 
suspicion that the information given 
was false. “The company can hardly 
be estopped by the failure of its 
agent to leave his office to look at 
the car when there was no stronger 
reason calling for his doing so than 
is shown in the record.” Day v. St. 


dent person on inquiry.®> 
far as to hold that there must be proof of actual 
notice or knowledge.*® 
terial facts is essential.57 Knowledge of a breach 


Sanders v.. 
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And some cases go so 


Full knowledge of all ma- 


Paul F. & M. Ins. Co., (Wash.) 189 
P''95,'98.°" @) - Notice that the’ vin- 
sured has leased the premises is. not 
sufficient to put the insurer on no- 
tice of a violation of a provision of 
the policy in regard to storing seed 
cotton in a dwelling house. Hdwards 
v. Farmers’ Mut. Ins. Assoc., 128 Ga. 
353, 57 SEH 707, 119 AmSR 385, 12 
LRANS 484, 10 AnnCas 1036. 

fe] Information of addition to 

building.—Where the company is 
put on inquiry by information that 
another story has been added to the 
insured building, it is presumed to 
know the number of rooms the addi- 
tional story contains. Arkansas Mut. 
F. Ins. Co. v. Claiborne, 82 Ark. 150, 
100 SW _ 751. 
_ (f] Parol statements made by the 
insured are admissible to charge the 
insurer with actual notice. Orient 
Ins. Co. v. McKnight, 96 Ill. A. 525 
[aff 197 Ill. 190, 64 NE 339]; Carey 
v. Home Ins. Co., 97 Iowa 619, 66 
NW 920. 

[¢] Mere casual conversations af- 
ford slight proof of actual notice. 
Connecticut F. Ins, Co. v. Smith, 10 
Colo. A. 121, 51 PF 170; Sykes v. 
Perry County Mut. F. Ins. Co., 34 
Pa. 79; Smith v. West Branch Mut. 
EF. ins> Co:, 31" Pa Super 29." Keith 
v. Royal’ Ins. Co., 117 Wis. 531, 94 
NW 295. 

56. Williams v. Atlas Assur. Co., 
22 Ga. A. 661, 97 SE 91; Ordway v., 
Chace, 57 N. J. Eq. 478, 42 A 149; 
Harttord F. Ins. Co. v. Wright, 58 
Tex. Civ. A. 237, 125 SW 363. 

[a] Permits issued by predeces- 
sor.—(1) Proof that a mortgage per- 
mit was once issued to insured by 
the wife of the predecessor of de- 
fendant insurance company’s agent 
in behalf of another company is in- 
sufficient to establish knowledge on 
the part of the agent of the issu- 
ance of such permit. Hartford F. 
Ins. Co. v. Wright, -58 ex. ‘Civ. A. 
237, 125 SW 363. (2) The agent of 
a fire insurance company issuing a 
policy with a stipulation against en- 
cumbrances, and without a written 
or printed application being present- 
ed by insured, is not required to 
exercise diligence in examining the 
registers of insurance in other com- 
panies kept by his predecessor in 
order to ascertain whether mortgage 
permits had been granted by any 
of the twelve companies represented 
by such agent. Hartford F. Ins. Co. 
Ve Wrisht.258 Dex. “Give Ab” 2376) 1b 
SW 368. 

57. Dwelling House Ins. Co. v. 
Raynolds, 41 Ill. A. 427; Rundell v. 
Anchor F. Ins. Co., (lowa) 101 NW 
517; Ordway v. Continental Ins. Co., 


35 Mo. A. 426; Boyd v. Vanderbilt 
Ins. Co., 90 Tenn, 212, 16 SW 470, 
25 AmSR 676; Progress Spinning, 


etc., Milis Co. v. Southern Nat. Ins. 
oy 42 Utah 268, 130 P 63, 25 LRANS 

{a] Incomplete xknowledge.—<Act- 
ual knowledge by an agent of the 
exact amount of the encumbrances 
on. the property is not a sufficient 
predicate for a waiver of a condi- 
tion that the encumbrances. shall 
not exceed a certain percentage of 
the value of the property, in the ab- 
sence of evidence that the agent or 
the company, or any officer thereof, 
had any notice or knowledge of the 
value of the property, or that the en- 
cumbrances thereon exceeded the pre- 
scribed percentage of its value. Van 
Buren v. St. Joseph County Village 
F. Ins. Co., 28 Mich. 398. 

[b] Notice of other insurance on 
“furniture” is notice of other insur- 
ance on 2 piano. Utz v. North Ameri- 
can Ins. Co., 189 Mo. A. 153, 122 SW 


For later cases, developments ond changes in the law see cumulative Annotations, same title, page and note number. 
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of a condition of the policy cannot be imputed 
from knowledge of another and distinct breach.5§ 
But in general a sufficient predicate for acts con- 
stituting an estoppel exists where insured either 
knows or ought to know of the breach. of con- 
dition.5® The insurer is chargeable with notice of 
all matters disclosed in the application or in the 
form of the policy itself.2° And an insufficient an- 
swer by insured to an oral or printed question on 
application for insurance is sufficient to put the 
insurer on inquiry.*t All matters necessarily im- 
plied in the description of the property insured are 
likewise chargeable to the knowledge of the in- 
surer.°? But the rule extends only to such matters 
as are reasonably implied.** Insurer is not charge- 
able with notice that the same property is being 
insured over again when the deseriptions vary.*4 
Where there is no written application, and no oral 
representation concerning title, the policy is issued 
presumptively on the knowledge of the insurer of 
the status of the interest or title of insured.®& 
Under such circumstances the law imputes to the 


58. Philadelphia Underwriters’ Ins. 
Co. v. Bigelow, 48 Fla. 105, 37 S 210. 

[a] Knowledge of a misrepresen- 
tation as to one condition will not 
operate to estop the insurer from 
setting up a misrepresentation in 
another respect. Hartford FE. Ins. 


[a] 


trator is of 
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494; Fourdrinier v. Hartford F. Ins. 
Cor loa. (OC Cs ba 403. 

Representative 
insured.—The fact that a poiicy is 
written in the name of an adminis- 
itself sufficient to put 
the company on notice that the in- 


[26 C.3.] 295 


insurer knowledge of the condition of the title.% 
The knowledge on which a waiver is based need 
not come from any particular person;* it is the 
knowledge itself which is essential and not its 
source.°§ An application for consent to an as- 
signment of a policy of insurance is notice of an 
interest on the part of the applicant in the prop- 
erty insured.®® Proof of knowledge at the time the 
contract of insurance was made is sufficient proof’ 
of knowledge a few days thereafter when the pol- 
icy was delivered.7? And at the time of a renewal 
insurer is charged with the knowledge, of itself 
and its agent at the time of the issuance of the 
original policy.74 Insurer is presumed to have re- 
tained memory of matters of which it has once 
had knowledge.”? 

Applications of general rule. The rule that 
knowledge is a necessary basis of a waiver is 
applicable where it is claimed that a waiver 
arises from demanding, accepting, or retaining 
a premium or assessment;‘? renewing the pol- 


pany had knowledge that liquors 
might be sold therein.’? Nicholson 
Yat hones Ins.iCo.,, 45 Uz CuO Basso: 

63. Philadelphia Fire Assoc. v. 
Flournoy, 84 Tex. 632, 19 SW 793, 31 
AmSR 89; Northern Assur. Co. vy. 


capacity of 


vee v. Ransom, (Tex. Civ. A.) 61 SW 
144. 

[b] Different mortgages.—Failure 
to give notice of the existence of 
a mortgage on property insured, 
when required by the terms of the 
policy, is not waived by the insurer’s 
knowledge of a mortgage subse- 
quently given on the property to se- 
cure money with which to pay a 
mortgage at the time the policy was 


issued. Insurance Co. vot —North 
America v. Wicker, 93 Tex. 390, 55 
SW 740. 

59. British,, éte., Mar. Ins. _Co., 


Ltd. v. Cummings, 113 Md. 350, 76 A 
571; Central Market St. Co. v. North 
British, pete, -Ims., Coj,, 245° Pa. 272, 
91 A 662; Caldwell v. Philadelphia 
Fire Assoc, “177, Pa. 492, 35. A 612; 
Porter v. Insurance Co. of North 
America, 29 Pa. Super. 75. 

[a] General public knowledge.— 
The insurer was held to have implied 
notice of the uses and purposes of 
the “Crystal Palace,” an exposition 
building of New York City, when 
there was a general public knowl- 
edge of its character when the policy 
was issued. New York v. Hamilton 
F. Ins. Co., 23 N. Y. Super. 537 [aff 
39 N. Y. 45, 100 AmD 400]. { 

[b] Negligent inspection An in- 
surer issuing a policy on a build- 

‘ing deseribed as a dwelling house, 
while, in fact, it was used for fac- 
tory. purposes, may not defeat a re- 
covery for fraudulent concealment 
of the use of the building, where its 
agent negligently failed to learn the 
use of the building when inspecting 
it prior to the issuance of the policy. 
Bailey v. Liverpool, etc., Ins. Co., 166 
Mo. A. 593, 149 SW 1169 (it appear- 
ing that the ‘agent did not enter the 
house but assumed from its appear- 
anee that it was a dwelling house). 

60. Colo.—National Mut. F. Ins. 
Co. v. Duncan, 44 Colo. 472, 98 P 634, 
20 LRANS 340. 

Tll.—Markus v. Adina Ins. Co., 209 
Till. A. 491. i 

La.—Bell v. Fireman’s Ins. Co., 5 
Rob. 446. ‘ 

N. Y.—Hooper v. Hudson River F. 
Ins. Co., 17 N. Y. 424 [aff 15 Barb. 
413]. 

S. C—Padgett v, 
Home Ins. Co., Ss 

409. 

Wis.—Coats v. Camdén F. Ins. As- 

soc., 149 Wis. 129, 135 NW 524. k 
Ont.—McGugan v. Manufacturers’, 

ete., Mut. F. Ins. Co., 29 U. C ie 


North Carolina 
, Cn 2445°32 SH 


sured has only a qualified interest. 


Holland vy. Doke, 135 Ark, 372, 205 
SW 648. 
[b] Provision for alterations and 


repairs.—A provision in a fire policy 
eranting permission for alterations 
and repairs to complete a building 
thereon is in itself ample to charge 
insurer with noetice of the fact that 
the building is in process of be- 
ing changed or altered. Markus v. 
Adina Ins. Co.,, 209 fll. A. 491. 

[c] oss payable to trustee.— 
“When the defendant executed this 
policy making the loss if any pay- 
able to D. S. Roberts, trustee, as his 
interest might appear, it contracted 
with the insured for the benefit of 
Roberts as trustee to that extent. 
It cannot be heard to say, after mak- 
ing such an indorsement on its pol- 
icy, that it did not know he was 
trustee, and it must at its peril as- 
certain the nature and character of 
his trust. It would be a strange 
sort of commercial morality which 
would justify one in contracting with 
ainother to pay what might become 
due on the contract to a third per- 
son as trustee as his interest might 
appear and then defeat the obliga- 
tion of the contract upon proof that 
such third person was a_ trustee.” 
Peerless Mineral Springs Co. v. Ger- 
man American Ins. Co., 151 Wis. 352, 
854, 138 NW 1028. 

[ad] ,Enconelusive provision. — A 
provision in a policy making the 
loss, if any, payable to a third party 
as its interest might appear, is not 
such a conclusive statement of the 
third person’s interest being that of 
a mortgagee as to prevent a finding 
cf want of knowledge on the part 
of the insurer of the existence of 
a chattel mortgage. Woods v. Penn- 
sylvania Ins. Co., 82 Wash. 568, 144 


P 650. 
61. Clawson v. Citizens’ Mut. F. 
Ins. Co., 121 Mich. 591, 80 NW 573, 


80 AmSR 538. 

[a] Thus an answer to a ques- 
tion as to insured’s title that he has 
title merely by deed is sufficient to 
put the insurer on inquiry as to the 
nature of his title. Clawson v. Citi- 
zens” Mut. BY Ins. ‘Co., 121 Mich. 591, 
80 NW 578, 80 AmSR 538; Caldwell 
v. Philadelphia F. Assoc., 177 Pa. 
492, 35 A 612. 

McFarland v. St. Paul F., etc., 


62. 
Ins. Co., 46 Minn. 519, 49 NW _ 253. 
[a] Possible use.—‘We think by 


insuring a village ‘grocery’ the com- 


Flournoy, (Tex.) 19 SW “795. 

64. Ordway v. Chace, 57 N. J. Ka. 
478, 42 A 149, 

65. Manchester F. Assur. Co. v. 
Abrams, 89 Fed. 932, 32 CCA 426; 
Glens Falls Ins. Co..v. Michael, 167 
Ind. 659, 74 NE 964, 79 NE 905, 8 
LRANS 708; Philadelphia Tool Co. v. 
British-American Assur. Co., 132 Pa. 
236, 19 A 77, 19 AmSR_ 596. Contra 
Schiavoni v. Dubuque F., etc., Ins. 
Co., 48 Pa. Super. 252; Keck v. Por- 
ter, 9 Kulpe(CPanpacse 

Issuance of policy without in- 
quiry as waiver of conditions as to: 
iuncumbrance see infra § 391. 

Other insurance see infra § 392, 
Title see infra § 390. 

66. German F. Ins. Co. v. Her- 
bertson, 49 Colo. 217, 112 P 690. 

67. Rundell v. Anchor F. Ins. Co., 
Bee Iowa 575, 105 NW 112, 25 LRANS 


68. Rundell v. Anchor F. Ins. -Go., 
ae Iowa 575, 105 NW 112, 25 LRANS 


69. Hooper v. Hudson River F. 
es Co:., 17 N. Y., 424 faff 15 Barb. 
70. ‘Gandy v. Orient Ins. Co., 52 
S. C. 224,°29: SE 655. 
71. Allen v. Home Ins. Co., 133 
Cals 29, <65)ee A138: 
Empire Ins. Co., 
38 Keyes (557, 3 


72. Rowley v. 
4 Abb. Dec. 131, 

Transer. A: 285% New),.York. v.. Hix- 
change F. Ins. Co., 22 N.Y. Super. 424 
[aff 3 Abb. Dec. 261, 3 Keyes 436, 3 
Transer. A. 206, 34 HowPr’ 103]; 
Houlden v. Farmers’ Alliance Co-op. 
F. Ins. Co., -188 App. Div. 734, 177 
NYS 286; Candy v. Orient Ins. Co., 
52 S. C. 224, 29 SH 655; Queen Ins. 
Co. v. May, (Tex. Civ. A.) 43 SW 73. 

73. Cal.—Shuggart v. Lycoming 
Heelnise Co.) bo Cale LOR. 

lowa.—Kahler v. Iowa State Ins. 
Co., 106 Iowa 380, 76 NW 734; Hou- 
deck v. Merchants’, ete., Ins. Co., 102 
Towa 303, 71 NW 3854; Green v. North- 
western Live-Stock Ins. Co., 87 Iowa 
358, 54 NW 349. 

Me.—Carleton v. Patrons’ Andros- 
cogsin Mut. F. Ins. Co., 109 Me. 79, 
82 A 649, 39 LRANS 951. 

Md.—Reynolds v. Mutual FE. Ins. 
Co., 34 Md. 280, 6 AmB 337. 

Miss.—American Cent. Ins. Co. v. 
Antram, 86 Miss. 224, 38 S 626. 

Mo.—Harwood v. National Union 
anes Co., 170 Mo. A. 298, 156 SW 

oO. 

N. Y.—Britton v. Mutual Ben. L. 
Ins. Co., 3 Thomps. & C. 442; Dowd 
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icy ;7* requiring proofs of loss;75 promising to pay 
a loss;7® or making a partial payment of the loss.” 
Also the rule is generally held applicable where 
participation in an adjustment is claimed to be a 
waiver ;7® but some courts take the position that the 
time for investigation as to breaches of warranty 
is when a claim is made, and if the insurer elects 
_to adjust the claim this is a waiver, although there 
was then no knowledge of the grounds of for- 
The insurer does not, by consenting to 
an assignment of the policy, waive a breach of a 
condition against additional insurance of which it 


feiture.’? 


has no knowledge.®° 


Constructive notice is not a sufficient predicate 
for application of the doctrine of waiver.®! 
insurer is not chargeable with constructive notice 
of the existence of an encumbrance or transfer, 
although it is duly filed or recorded, for the reg- 
istry laws are not intended for such purposes.®? The 
class of persons, such as subsequent purchasers, mort- 


v. American F. Ins. Co., 1 NYS 31. 

Pa.—Diehl v. Adams County Mut. 
Ins. Co., 58 Pa. 443, 98 AmD 302, 

R. I.—Hazard v. Franklin Mut. F. 
TMs iCOniLR. we 429) 

Tex.—McLeary v. Orient Ins. Co., 
(Civ. A.) 32 SW 583. 

Vt.—Allen v. Vermont Mut, F. Ins. 
Co.) 12, Vt: 366. 

Ont.—Parsons v. Queen Ins. Co., 43 
Wie KOAWAY Star ariaks 

Acceptance of overdue premium 
with or without knowledge of loss 
as waiver or estoppel see infra § 408. 

74. Agricultural Sav., etc., Co. v. 
Liverpool, ete.” Ins. Co., 32° Ont. 369. 

75. U. S.—Georgia Home Ins, Co. 
v. Rosenfield, 95 Fed. 358, 37 CCA 
96. 

Iowa.—Antes v. Western Assur. 
Co., 84 Iowa 355, 51 NW 7. 


Nebr.—Farmers’ Mut. Ins. Co. v. 


Tighe, 3 Nebr. (Unoff.) 337, 91 NW 
520 

N. Y.—Gray v. Guardian Assur. 
Co., 82. Hun 380, 31 NYS 237. 


Pa. —Freedman v. Philadelphia Fire 
Assoc., 168 Pa. 249,732 A 39. 

76. Oehler v. Phoenix Ins. Co., 159 
Mo. A. 696, 189 SW 1173; Cornell v. 


Tiverton, ete., Mut. F. Ins. Co.,4 GR. 
Tess eA. 579. 
[a] A .resolution passed by the 


board of directors for the payment 
of the policy, made without knowl- 
edge of the breach, is not a waiver. 
Phillips v. Grand River Farmers’ 
Mut. F. Ins. Co., 46 U. C. Q. B. 334. 

77. Cottom Vv. National F. Ins. Co., 
65 Kan. 511, 70 P 357. 

7g. U. S.—-Fireman’s Fund Ins, 
Co. v. McGreevy, 118 Fed. 415. 55 
CCA 548; Asheville Nat. Bank v. New 
York Fidelity, ete., Co., 89 Fed. 819, 
82 CCA 355. 

Colo.—Fireman’s Fund Ins. Co. v. 
Barker, 6 Colo. A. 535, 41 P 513. 

lll.—Security Ins. Comins Mette, 27 
Til. A. 324. 

Ind.—Traders’ 
24 Ind. A. 238, 56 


Ins. Co. v. Cassell, 
NE 259. 


Ky.—Baer v. Phoenix Ins. Co., 4 
Bush 242, 
Miss.—Greenwood Ice, etc., Co. v. 


Georgia Home Ins. Co., 72 Miss. 46, 
17 S 838. 
Mo.—American Ins. Co. v. Barnett, 


73 Mo. 364, 39 AmR 517. 

Ss. C.— Spann v. Phoenix Ins. Co., 
838s. CG: 262; 65 “SH! 232. 

79. Ala.— Georgia Home’ Ins. Co. 
v. Allen, 119 Ala. 486, 24 S 399. 


WN. Y.—Smith v. Glens Falls Ins. 
Ce. 62 N.Y. 85. 

N. D.—Michigan Idaho Lumber Co. 
v. Northern F. & M. Ins. Co., 35 N. 
D. 244, 160 NW 130. 

Tex. "German F. Ins. Co. v. Gibbs, 


42 Tex. Civ. A. 407, 92 SW 1068, 96 
Sw_ 760. 

Wis:—Stache v. St. Paul F., etc., 
Tis) (OO. 49. Wis. 89). 05 NIW 8 Oyo, 
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gagees, creditors and lienholders, to whom notice . 
given by the record, does not include insurers.** 
Statutory provisions. 
to examine the property insured does not charge 
him with knowledge of a vacancy existing, the stat- 
ute being intended only to govern with reference 
But under a statute providing for 
renewals without any further disclosure of infor- 
mation, except as to increase of hazard, the insurer 
1s charged at the time of renewal with knowledge 
which he possessed at the time of the issuance of 
the original policy,®* regardless of whether or not 


A statute requiring insurer 


his agent has the information in mind at the time 


of renewal.®® 


An 
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AmR 772. 

80. Heine v. Lancaster County 
Mut. Ins. Co., 21 Pa, Dist. 348. 

[a] If the rule was otherwise, 
it would place a heavy burden upon 
the insurer to require it, at the time 
of approving a transfer of the policy, 
to know the amount of the insur- 
ance resting upon the insured prop- 
erty at the peril of waiving its right 
to insist upon a provision of the 
policy against additional insurance 
taken out without its consent in- 
dorsed upon the policy. Heine v. 
ber ceed County (Mut; ‘Ins Co7 21 


Pa. Dist. 348. 

81. Liverpool, ete:,. Inst Co. 
Hughes, 145 Ga. 716, 89 SE 817 taist 
Atlas Assur. Co, v. Kettlers, 144 


Ga. 306, 87 SE 1, on the ground that 
the expressicn “constructive notice” 
was used therein, not in its strict 
sense, but aS meaning that knowl- 
edge of the agent at the time of is- 
suance of, the policy would be im- 
puted to the principal]; Williams v. 
Atlas: Assur. Co,, 22 Ga. A. 661, 97 
SE 91; Turnbill v. Home F. Ins. Co., 
83 Md. 312, 34 A 875. 

82. Ga.—Orient Ins. Co. y. Wil- 
liamson, 98 Ga. 464, 25 SE 560. 

Ind.——_Traders’ Ins. Co. v. Cassell, 
24 Ind. A. 238, 56 NE 259; Phoenix 
Ins, Co. v. Overman, 21 Ind. A;-516, 
52 NE 771; Shaffer v. Milwaukee 
Mechanics’ Ins. Co., 17 Ind. A. 204, 
46 NW@® 557; Milwaukee Mechanics’ 
Ins. Co. v. Niewedde, 12 Ind. A. 145, 
39 NH 757. 

Iowa.—Wicke v. Iowa State Ins. 


Co., 90 Iowa 4, 57 NW 632. 
Md.—Baltimore County Mut. F. 
Ins. Co. v. Deale, 18 Md. 26, 79 AmD 
6738. 

N. J.—Ordway v. Chace, 57 N. J. 
Wq. 478, 42 A 149. 

Okl.—North British, ete., Ins. Co. 
v. Wright, 54 Okl, 712, 154 P 654, 
657 [quot Cyc]: 

Pa.—White v. Iron City Mut. F. 
Tus. Co.) 6 Ba. Dist. 655 

Tex.—Attna Ins. Co. v. Holcomb, 
89 Tex. 404, 34 SW 915 [rev (Civ. A.) 
31 SW 1086]; U. S. Ins. Co. v. Mo- 
riarty, (Civ. A.) 36 SW 948. 

83. North British, etc., Ins. Co. v. 
Wright, 54 Okl. 712, 154 P 654; Agtna 


Ins. Co. v. Holcomb, 89 Tex. 404, 34 
SW 915. 

84. Aiple v. Boston Ins. Co., 92 
Minn. 337, 100 NW 8. 

85. Farley v. Spring Garden Ins. 
Co., 148 Wis. 622, 134 NW 1054. 

86. Farley v. Spring Garden Ins. 
Co., 148 Wis. 622, 184 NW 1054. 


s7. Westchester FE. Ins. Co. 
Ocean View Pleasure Pier Co., 
Va. 633, 56 SH 584. 

83. Powers of officers and agents 
seepoosing: waiver see supra §§ 357- 
366. 

89. 


Vv. 
106 


Conn.—MeGurk v. Metropoli- 


The insurer must be held to have 
knowledge of the true state of the title of the 
land on which the insured building is located, where 
a statute declares the title to be in the state.87 
Of Officers and Agents °%&—a. 
or Prior to Issuance of Policy. If an officer 5° or 
agent °° of the insurer, during the course of his 


At 


tan L. Ins. Co., 56 Conn. 528, 16 A 
263, 1 LRA 563. ; 

N. H.—Goodall v. 
IMAI Een nS tee On 25 iNeed, 

N. Y.—Loomis v. Jefferson County 
Patrons’ F. Relief Assoc., 92 App. 
Div. 601, 87 NYS 5. 

Wis.—Metcalf v. Mutual F. Ins. 
€o., 132 Wis. 67, 112 NW 22. 

Ont.—Reddich vy. Saugeen Mut. F. 
Ins; €o;,- "Lb ‘Ont? A." S63 Weenerat 
manager and chief executive paicarn. 


New England 
169. 


9c. U. S.—Queen Ins. | Co. 

Wniony Bank; jete:, Co,, 118 bed. 697, 
49 CCA 655; MecHlroy v. British 
America Assur. ‘Co., 94 Fed. 990, 
36 CCA 615 [rev 88 Fed. 863, and 


foll Palatine Ins. Co. v. McElroy, 100 
Fed. 391, 40 CCA 441]; London, etc., 
F. Ins. Co. v. Fischer, 92 Fed. 500, 34 
CCA 503; Glover v. National F. Ins. 
Co., 85 Fed... 125,30 CCA’ 95: Sias vi 
Roger Williams Ins. Co., 8 Fed. 183. 

Ala.—Royal Exch. Assur. Co. v. 
Almon, 202 Ala. 374, 80 S 456; Cow- 
art v. Capital City Ins. Co., 114 Ala. 
356, (22'_S) 6% 4 Phonix Ins) Come 
Copeland, 90 Ala. 386, 8 S 48; West- 
ern Assur. Co. v. Stoddard, 88 Ala. 
606, 7 S 379; Brown v. Commercial 
F. Ins. Co., 86 Ala. 189, 5 S 500; Wil- 
liamson v. New Orleans Ins. Assoc., 
84 Ala. 106, 4 S 36. 

Ark.—Georgia Home Ins. Co, v. 
Bennett, 1384 Ark. 52,. 2038 SW 279; 
Queen of Arkansas Ins. Co. v. Tay- 
lor, 100 Ark.-9, 1388 SW 990. 

Cal.—Breediove v. Norwich Union 
EY. Ins. ‘Soq,124;,Cal. (164, 566. Pe. 770; 
6 Cal. Unrep. Cas. 94, 54 P 98; Fish- 
beck v. Phenix Ins. Co., 54 Cal. 422. 

Fla.—Hartford F. Ins. Co. v. Red- 
ding, 47 Fla. 228, 37 S 62, 110 AmSR 
118, 67 LRA 518. 

Co. v. Kettles, 


144 Ga. 306, 87 SH 1: Athens Mut. 
Ins. Co. v. Evans, 132 Ga. 7038, 64 
SE 993; Swain v. Macon F. Ins. Co., 


102 Ga. 96, 29 SE 147; Mechanics’, 
etc., Ins. Co. v.. Mutual Real Est., 
ete, Assoc., 98 Ga. 262; 25 SW 457; 
Clay v. Pheenix Ins. Co., 97 Ga. 44, 


25 SE 417; Commercial Union Assur. 
Co. v. Lyon, 17 Ga. A. 441, 87 SE 761. 

Ill.—Security Trust Co. v. Tarpey, 
182 Tll. 52, 54 NE 1041 [aff 80 Ill. A. 
378]; Lumbermen’s Mut. Ins. Co. v. 
Bell, 166: Il. 400,-45 UN 130°°57 
AmSR 140; Mechanics’ Ins. Co. v. 
Hodge, 149 Ill. 298, 37 NE 51 [aff 
46 Illy A. 479]; St. Paul Fete: Ins: 
Co. v. Wells, .89 Ill. 82; Commercial 
Ins. Co. v. Spankneble, 52 Ill. 538, 4 
AmR 582; Cech v. Firemen’s Ins. 
Co., 201 Til, A, 3213: Abrahamson “v. 
Hartford Hedns. Co 184 sil was taba. 
Hollstrom vy. Forest City Ins. Co., 
168 Ill. A, 214; Danvers Mut. F. Ins. 
Co, v. Schertz, 95 Ill. A. 656; Rock- 
ford) Ins. Cos) vy. ‘Cline, (72) TileAL Ae. 

Ind.—Indiana Ins. Cy. v. Hartwell, 
123 Ind. 177, 24 NE 100; Globe, ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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employment prior to or contemporaneously with the 
completion of the contract, acquires any informa- 
tion affecting the risk or becomes cognizant of any 
breach of a condition precedent or of false or con- 
his knowledge is 


flicting statements by the insured, 


F. Ins. Co. v. Indiana Reduction Co., 
‘62 Ind. A, 528, 113 NE 425; Traders’ 
Ins. Co. v. Cassell, 24 Ind. A. 238, 56 
NE 259. 

Iowa.—Funk vy. Anchor F. Ins. Co., 
171 Iowa 331, 153 NW 1048; Walrod 
v. Des Moines F. Ins. Co., 159 Iowa 
121, 140 NW 218; Eckert v. Century 
F. Ins. Co., 147 Iowa 507, 124 NW 
170; Johnson vy. Farmers’ Ins. Co., 
126 Iowa 565, 102 NW 502; Dalton v. 
Milwaukee Mechanics’ Ins. Co., 126 
Towa -'377; 102 NW. 120; Born  v. 
Home Ins. Co., 120 Iowa 299, 94 NW 
849; McKibban v. Des Moines Ins. 
Co., 114 Iowa 41, 86 NW 38; Doon 
Independent School Dist. v. Fidelity 
Ins. Co., 113 Iowa 65, 84 NW 956; 
Erb v. Fidelity Ins. Co., 99 Iowa 727, 
69 NW 261; Frane v. Burlington Ins. 
Co., 87 Iowa 288, 54 NW 2387; Rey- 
nolds v. Iowa, etc., Ins. Co., 80 Iowa 
563, 46 NW 659; Key v. Des Moines 
Ins. Co., 77 Iowa 174, 41 NW 614; 
Stone v. Hawkeye Ins. Co., 68 Iowa 
737, 28 NW 47, 56 AmR 870; Hggles- 
ton v. Council Bluffs Ins. Co., 
Iowa 308, 21 NW 652; Jordan sv. 
State Ins. Co., 64 Iowa 216, 19 NW 
917; Boetcher v. Hawkeye Ins. Co., 
47 Iowa 258. 

Ky.—London, etc., Ins. Co. v. Ger- 
teisen, 106 Ky. 815, 51 SW 617, 21 
KyL 471; New York Mut. F. Ins. 
Co. v. Hammond, 106 Ky. 386, 50 SW 
545, 20 KyL 1944; Germania Ins. Co. 
v. Ashby, 65 SW 611, 23 KyL 1564; 
Teutonic Ins. Co. v. Howell, 54 SW 
852, 21 KyL 1245. 

Me.—Bigelow v. Granite State F. 
Ins. Co., 94 Me. 39, 46 A 808; Hilton 
v. Phoenix Assur. Co., 92 Me. 272, 42 
A 412; 

Mich.—Blake v. Farmers’ Mut. 
Lightning Protected F. Ins. Co., 194 
Mich. 589, 161 NW 890; Duby v. 
Farmers’ Mut. F. Ins. Co., 133 Mich. 
661, 95 NW 720; Power v. Monitor 
Ins. Co., 121 Mich. 364, 80 NW 111; 
Beebe v. Ohio Farmers’ Ins. Co., 93 
Mich. 514, 53 NW 818, 32 AmSR 519, 
18 LRA 481; Gristock v. Royal Ins. 
Co., 87 Mich. 428, 49 NW 634, 84 
Mich. 161, 47 NW 549; Peoria M. & 
F. Ins. Co. v. Hall, 12 Mich. 202. 

Minn.—Andrus v. Maryland Casu- 
alty Co., 91 Minn. 358, 98 NW_ 200. 

Miss.—Phcenix Ins. Co. v. Randle, 
81 Miss. 720, 33 S 500; Southern Ins. 
Co. v. Stewart, 30 SW 755; Home Ins. 
COME LDSOns Pia eNLISsss 18>). 17 
S 13. 

Mo.—Hilburn v. Phcenix Ins. Co., 
140 Mo. A. 355, 124 SW 63; De Soto 
v. American Guaranty Fund Mut. F. 
Ins, .Co:; nO” Mo, AL dn 7s SW; 
Brennen v. Connecticut F. Ins. Co., 
99 Mo. A. 718, 74 SW 406; Ormsby 
v. Laclede Farmers’ Mut. F., etc., 
Ins. Co., 98 Mo. A. 871, 72 SW_ 139; 
O’Brien v. Greenwich Ins. Co., 95 Mo. 
A. 301, 68 SW 976; Ricky v. Ger- 
man Guarantee Town Mut. F. Ins. 
Co., 79 Mo. A. 485; Hackett v. Phila- 
delphia Underwriters, 79 Mo. A. 16; 
Cagle v. Chillicothe Town Mut. He 
Ins. Co., 78 Mo. A. 431; Williams v. 
Bankers’, etc, Town Mut. F. Ins. 
Co., 73 Mo. A. 607; Prendergast v. 
Dwelling House Ins. Co., 67 Mo. A. 
426. 


Nebr.—Hartford F. Ins. Co. v. 
Landfare, 63 Nebr. 559, 88 NW 779; 
German Ins. Co. v. Frederick, 57 


Nebr. pers mS mae 1106. 

N. .—Spalding v. 
shire F. Ins. Co., 71 N. H. 441, 52 
A 858; Patten v. Merchants’ etc., 
Mut. F. Ins. Co., 40 N. H. 375; Camp- 
bell v. Merchants,’ etc., Mut. F. Ins. 
Co., 37 N. H. 35, 72 AmD 324. 

N. Y.—Lewis v. Guardian F., etc., 
Assur. Co., 181 N. Y. 392, 74 NE 224, 
106 AmSR 557 [aff 93 App. Div. 157, 
87 NYS 525]; Benjamin v. Palatine 
Ins. Co., 177 N. Y. 588, 70 NE 1095; 


New Hamp- 


FIRE INSURANCE 


a general one °° 


Blass v. Agricultural Ins. Co., 162 
N. Y. 639, 57 NE 1104 [aff 18 App. 
Div. 481, 46 NYS 392]; Forward v. 
Continental Ins. Co., 142 N. Y. 382, 
37 NE 615, 25 LRA 637 [aff 66 Hun 
546, 21 NYS 664]; Rowley v. Empire 
Ins. Co., 86 N. Y. 550, 4 Abb. Dec. 
131, 3 Keyes 557, 3 Transcr. A. 285; 
Van Schoick v. Niagara F. Ins. Co., 
68 N. Y. 434; Wilson v. Genesee Mut. 
Ins. Co., 14 N. Y. 418 [rev 16 Barb. 
511]; Solms y. Rutgers F. Ins. Co., 
4 Abb. Dec. 279, 3 Keyes 416, 2 
Transcr. A. 227, 5 AbbPrNS 201 [rev 
21 N. Y. Super. 578]; Houlden v. 
Farmers’ Alliance Co-op. F. Ins. Co., 
188 App. Div. 734,177 NYS 286; Lewis 
v. Guardian F., etce., Assur. Co., 93 
App. Div. 157, 87 NYS 525 [aff 181 
N. Y. 392, 74 NE 224, 106 AmSR 557]; 
Stage v. Home Ins. Co., 76 App. Div. 
509, 78 NYS 555; Brooks v. Drie F. 
Ins. Co., 76 App. Div. 275, 78 NYS 
748 [aff 177 N. Y.'572 mem, 69 NE 
1120 mem]; McGuire v. Hartford F. 
Inss-Co., U0 cApp. Div. 575,40 NYS 
300 [aff 158 N. Y. 680 mem, 52 NE 
1124 mem]; Robbins v. Springfield 
Ey SOlC pelnSe mOOnr 7/9) SEI ne Ld’ a 29) 
NYS 513 [aff 149 N. Y. 477, 44 NE 
159]; Woodward v. Republic F.. Ins. 
Co., 32 Hun 365; Patridge v. Com- 
merciale.My LS OO. eel ELI so Ds 
Holmes v. Drew, 16 Hun 491; Alex- 
ander v. Germania F. Ins. Co., 2 Hun 
665, 5 Thomps. & C. 208; Masters v. 
Madison County Mut. Ins. Co., 11 
Barb. 624; Sexton v. Montgomery 
County) Mut. wins. Cow) (Barbs alin 
De Noyelles v. Delaware Ins. Co., 78 
Mise. 649, 138 “NYS 855;° Irwin’ ‘v. 
Westchester F. Ins. Co., 58 Misc. 
441, 109 NYS 612 [aff 133 App. Div. 
920 mem, 118 NYS 1115 mem]; Bear 
v. Atlanta Home Ins. Co., 34 Misc. 
613, 70 NYS 581; Brothers v. Califor- 
niavins: Cos 3 NUYS. 89. fatt E21 IN2 ¥ > 
659 mem, 24 NE 1092 mem]. 

N. C.—Gerringer v. North Caro- 
lina Home Ins. Co., 133 N. C. 407, 45 
SE 1773; Clapp v. Farmers’ Mut. F. 
Ins. Assoc. 126 N. C. °388, 35 SHE 
617. 

Oh.—Foster v. Scottish Union, etc., 
Ins. Co, 1277 NE 865s" Hilliard’ v. 
Caledonia Ins. Co., 5 OhS&CP 576, 7 
OhNP 561. 

Okl.—Springfield F. & M. Ins. Co. 
Vemelalova, Birse INat. Bank 172-2 
652; Rochester German Ins. Co. v. 
Rodenhouse, 86 Okl. 378, 128 P 508. 

Pa.—Caldwell v. Philadelphia Fire 
Assoc., 177 Pa. 492, 35 A 612; Bur- 
son v. Philadelphia Fire Assoc., 136 
Pa, 267, (20 “A '401," 20° AmSR 9195 
People’s Ins. Co. v. Snencer, 53 Pa. 
353, 91 AmD 217; Cumberland Valley 
Mut. Protection Co. v. Schell, 29 Pa. 
31; Davis v. Firemans’ Fund _ Ins. 
Co., 5 Pa. Super. 506, 40 WklyNC 
569; State Ins. Co. v. Todd, 4 Wkly 


NC 243. Contra Commonwealth Mut. 
Hi inss -©or iw. “Huntzinger:: 98 sPa. 
41. 


S. C.—Plunkett v. Piedmont Mut. 
ENSU NCOs SO. POL eO ty Ole Sn 1S o3% 
Hankinson v. Piedmont Mut. Ins. Co., 


80 S. C. 392, 61 SH 905; McBryde v. 
South Carolina Mut. Ins. Co., 55 S. 
G 589, 983, SH 7729, 74 iAimSiR 769. 


Contra Himely v. South Carolina Ins. 
Con SE Se Cf ls) 154,12" Amp “323: 

Tex.—Virginia F. & M. Ins. Co. v. 
Cummings) = (Civ. A.) (SSw — 716; 
Continental F. Ins. Co. v. Cummings, 
(Civ. A.)-78 SW 878 [rev on other 
grounds 98 Tex. 115,°81 SW. 705]; 
Underwriters Fire Assoc. v. Palmer, 
SOG Oivient A Fe Ge tive GOos 
Philadelphia Fire Assoc. v. Bynum, 
(Civ. A.) 44 SW 579; Queen Ins. Co. 
v. May, (Civ. A.) 48 SW 173; Hart- 
ford F.. Ins. Co. v. Moore, 13 Tex. 
Civ. A. 644, 36 SW 146. 

Utah.—Osborne v. Phenix Ins. Co., 
23 Utah 428, 64 P 1103. 


imputable to the insurer. 
he does not in fact communicate his knowledge to. 
the insurer *! or gives it erroneous information.” 
The rule is applicable not only where the agent is 
but also where he is one possessing 


[26C.J.] 297 


This is true even though 


Vt.—Tarbell v. Vermont Mut. F. 
Ing Cor) 63 Vito, 585. 22 Acs 33) 

Va.—National Union F. Ins. Co. v. 
Burkholder, 116 Va. 942, 88 SE 404; 
Goode v. Georgia Home Ins. Co., 92 
Va. 392, 23 SE 744, 53 AmSR 817, 30 
LRA 842. 

_W. _Va.—Simmons v. West Vir- 
ginia Ins. Co., 8 W. Va. 474. 

Wis.—Alkan v. New Hampshire 
Ins. Co., 53 Wis. 186, 10 NW 91. 

Can.—McQueen v. Phenix Mut. F. 
Ins. Co., 4 Can. S. C. 660; Hastings 
Mut. F. Ins. Co. v. Shannon, 2 Can. 
S.C. 394. 

Ont.—Quinlan v. Union F. Ins. Co., 
8 Ont. A. 376; McKay v. Norwich 
Union Ins. Co., 27 Ont. 251; Benson 
v. Ottawa Agricultural Ins. Co., 42 
U. C. Q. B. 282; Shannon v. Gore 
Dist. Mut. F. Ins. Co., 40 U. C. Q. B. 
188; Redford v. Mutual F. Ins. Co., 
BSA GanQa Br boss 

Pr. Edw. Isl.—Le Page v. Canada 
BE. & M. Ins.! Co, 2) Pr. Hdw. Isliv3222 

“The knowledge of the agent, who 
acts for the insurer when the policy 
is issued, of existing conditions 
which enter into the validity of the 
contract is the knowledge of his 
principal.” Athens Mut. Ins. Co. v. 
rates 132 Ga. 708, 710, 64 SE 

[a] When the insurer is a foreign 
company the rule has been empha- 
sized. Daniels v. Citizens’ Ins. Co., 
5 Fed. 425, 10 Biss. 116; Keenan v. 
Missouri State Mut. Ins. Co., 12 Iowa 
126; Chamberlain v. British-Ameri- 
can Assur. Co., 80 Mo. A. 589; Cold- 
water v. Liverpool, etc., Ins. Co., 39 
Haney 176 [aff 109 N. Y. 618, 15 NE 

{b] With reference to the agents 
of mutual companies the rule is the 
Same. Rickey v. German Guarantee 
Town Mut. F. Ins. Co., 73 Mo. A. 485. 

[ec] Statutes in some jurisdictions 
affirm the rule. Welch v. Philadel- 
phia Fire Assoc., 120 Wis. 456, 98 
NW 227. 

{d] In New Jersey (1) the rule is 
applied in equity, where the policy 
was issued on oral request and with- 
out any written application. Giam- 
mares vy. Allemania F. Ins. Co., 89 
N. J. Eq. 460, 105 A 611. (2) “But in 
an action at law upon the policy, 
the rights of the parties must be de- 
termined by the contract of insur- 
ance, which cannot be altered or 
modified by extrinsic evidence of a 
different agreement, to be established 
from a knowledge of the insurer or 
its agents of the actual condition of 
the property insured.” Franklin F. 
Ins. Co. v. Martin, 40 N.\ J. L. 568, 
574, 29 AmR 271. 

Effect on rule of provisions in 
policy requiring waivers to be in- 
dorsed on policy see infra § 378. ° 

91. Ind.—Pennsylvania Ins. Co. v. 
Indiana Reduction Co., (A.) 117 NE 
ats; Globe, ete: “.’ Ins’ Cove ein-= 
diana Reduction Co., 62 Ind. A. 528, 
113 NE 425. 

Iowa.—Wilson v. Anchor 
Co., 122 NW 157. 

N. Y.—Clover Crest Stock Farm v. 
Wyoming Valley F. Ins. Co., 108 
Mise! 465, 177 (NYS 771) 

Ss. C—Plunkett v. Piedmont Mut. 
Ins. Co., 80 S. C. 407, 61 SE 893. 

Va.—Loudoun County Mut. F. Ins. 
Co. v. Ward, 95 Va. 231, 28 SE 209. 


be ASS 


92. Clover Crest Stock Farm v. 
Wyoming Valley F. Ins. Co., 108 
Mise. 465, 177 NYS 771. 

93. Del.—Continental Ins. Co. v. 


Rosenberg, 28 Del. 174, 74 A 1073. 
Kan.—Hartford F. Ins. Co. v. Mc- 
Carthy, 69 Kan. 555, 77 P 90; Capitol 
Ins. Co. v. Pleasanton Bank, 50 Kan. 
449, 31 P 1069. 
Ky.—Hartford F. Ins. Co. v. Haas, 
9 SW 720, 10 KyL 573, 8 KyL 610. 
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limited powers only,®4 such as a soliciting agent.°® 
In a few jurisdictions, however, it is a rule that 
the company is not affected by a notice given prior 
or at the time of the making of the contract to 
an agent who is without general power to make 
contracts of insurance and whose authority is lim- 
ited to receiving and transmitting applications for 
insurance and, if the risk is accepted by the com- 
pany, to delivering the policy upon the payment of 
It is a question for the 
jury whether the officer or agent had knowledge 


the premium by insured.2¢ 


of the faets or not. 


[§ 369] b. After Issuance of Policy. If a gen- 


La.—Tarver v. People’s F. Ins. Co., 
6 La. A. (Orleans) 59. 

Md.—Hartford F. Ins. Co. v. Keat- 
ing, 86 Md. 130, 38 A.29. 


Mich.—Jacobs. v. Queen Ins. Co.; 


183. Mich. 512, 150 NW 147. 

‘Mo. — Rosenthal-Sioan Millinery 
Co. y. Hanover -F. Ins. Co., .(A.) 219 
SW. 669. 

N. Y.—McGuire v. Hartford F. Ins. 
Co., 158 N. Y. 680, 52 NE 1124 [aff 7 
App. Div. 575, 40 NYS 300]; Robbins 
v. Springfield F. & M. Ins. Co., 149 
NEY. tA. 447 Nie boi fatia79 7eun 
AAV SONY'S! ols; Broadhead «vz 
Lycoming: I. Ins. Co., 28 Hun 397; 
Houlden v. Farmers’ Alliance Co-op. 
Fin Ins: Co,°188/-App. Div. 734, 177 
NYS 286. 

N. C.—Grabbs v. Farmers’ Mut. F. 
Ins. Assoc., 125 N. C. 389, 34 SE 503. 
. Oh.—McKelvey v., Hureka F. & M. 
DnSGo., e200 he aCir. iCtAiN. 10 88y 
Oh. A. 184. 

Okl.—North River Ins. Co. v. 
O’Conner, 164 P 982. 

inental Fire Assoc. Vv. 
aCrEls) SOM exe iCivey At 29 Ostet Oe INNS 
769. 

Va.— Manhattan F. Ins. Co. v. 
Weill, 28 Gratt. (68 Va.) 389, 26 
AmR 364, 

Wash.—Workman v. Royal Exch. 
Assur. Co., 96 Wash. 559, 165 P 488. 

W. Va.—Medley v. German Alli- 
ance Ins. Co., 55 W. Va. 342, 47 SH 
101. 

Can.—Mahomed v. Anchor F., ete., 
Ins. Co., 48 Can. S. C. 546, 15 DomUR 
405, 26 WestLR 695, 5 WestWkly 
1038 [allowing app 17 B. ©. 517, 7 
DomLR 619] 


Ont.—Gabel v. Howick Farmers 
Mut. ot) Ins.) ‘€o;7 40. Ont) lh. bS37 38 
DomLR 139; Reddick v. Saugeen 


Mut. FE. Ins. Co., 15 Ont. A. 363. 

94. Ala.—Pope v. Glens Falls Ins. 
Co., 130 Ala. 356, 30 S 496. 

Ark.—State Mut. Ins. Co. v. La- 
tourette, 71 Ark. 242, 74 SW 300, 100 
AmSR 638. 

Colo.— Michigan F., etc., Ins. Co. y. 
Wich, 8 Colo. A. 409, 46 P 687. 

Ga.—Phenix Ins. Co. v. Searles, 100 
Ga. 97, 27 SE 779. 

I1l—American Ins. Co. v. Walston, 
111 Til. A. 133. 

Iowa.—Gurnett v. Atlas Mut. Ins. 
Co., 124 Iowa 547, 100 NW 542; FWitch- 
ner v. Fidelity Mut. F. Assoc., 103 
Iowa 276, 72 NW 530. 

Ky.—Pheenix Ins. Co. v. Spiers, 87 
Ky. 285, 8 SW _ 453, 10 KyL 254; 
Germania Ins.-Co. v. Wingfield, 57 
Sw 456, 22 Kyl 455; Citizens’ Ins. 
Co. v. Crist, 56 SW 658, 22 KyL 47. 

Mo.—Ritchey v. Home Ins. Co., 104 
Mo. A. 146, 78 SW 341; Ayers v. 
Pheenix Ins. Co., 66 Mo. A. 288. 

N: C.—Horton v. Home Ins. Co., 
nae N. C. 498, 29 SE 944, 65 AmSR 
ell 

S. C.-—Gandy v. Orient Ins. Co., 52 
S. C. 224, 29 SE 655. 

Tex.—Continental Fire Assoc. v. 
Norris, 80 Tex. Civ. A. 299, 70 SW 
769; German Ins. Co. v. Everett, 18 
Tex. Civ. A. 514, 46 SW 95. 

Va.—Loudoun County Mut. F. Ins. 
Go. v. Ward, 95 Va. 231, 28 SH 209. 

Wash.—Hart v. Niagara F. Ins. 
Co., 9 Wash. 620, 38 P 213, 27 LRA 
86. 


FIRE INSURANCE 


sonally to issue 


. “Before the execution of a policy 
of insurance the power and authority 
of a local and soliciting agent are 
co-extensive with the business in- 
trusted to his care, and his positive 
knowledge as to material facts, and 
his acts and declarations within the 
purposes and scope of his employ- 
ment, are obligatory on his princi- 
pal, unless restricted by limitations 
well known to the parties with whom 
he deals at the time of a Pages es 
tion.” West End Hotel, etc., Co. 
American F. Ins. Co., 74 Red. 414, 115, 

95. Colo. — Merchants’ Mut. F. 
InsivGo. wv. Harris, 547 Colo: 95, i106 
PSAs 
' Ga.—Athens Mut. Ins. Co. vy. Led- 
ford, 134 Ga. 500, 68 SH 91. 

Ida.—Allen v. Phoenix Assur. Co., 
14 Ida. 728, 95 P 829. 

Iowa.—Wilson v. Anchor F. Ins. 
Co., 122 NW 157; Fitchner v. Fidel- 
ity Mut. F. Assoc., 103 Iowa 276, 
72 NW 530. 

Ky.—Germania Ins. Co. v. Wing- 
field, 57 SW 456, 22 Kyl 455; Phoenix 
Ins. Co. v. Phillips, 16 KyL 122. 

Minn.—Kelly v. Citizens’ Mut. F. 
Assoc., 96 Minn. 477, 105 NW 675. 

Miss.—Mississinppi Home Ins. Co. 
v. Stevens, 93 Miss. 439, 46 S 245. 

Mo.—Ritchey v. Home Ins. Co., 104 
Mo. A. 146, 78 SW 341. 

Nebr.—Home F. Ins. Co. v. Gurney, 
56 Nebr. 306, 76 NW 5538; Fidelity 
Mut. F. Ins. Co. v. Lowe, 4 Nebr. 
(Unoff.) 159, 983 NW 749. 

N. Y.—Blass v. Agricuitural Ins. 
Co. 28 App. Div. 481, 46.-N¥YS 392 
[-F 162 N. Y. 689 mem, 57 NE 1104 


mem], 

Okil.—State Mut. Ins. Co. v. Green, 
166 P 105, LRA1917F 663. 

Se: — Montgomery v. Delaware 


Ins. Coy <67 Ss, Ce 399,445) SH934- 

S. D.—Fosmark v. Hquitable Fire 
ASSOG:, 23.) Sa ain 1102;, 412.0) NW eta 

See Laforest v. Factories Ins. Co., 
53 .Can.,.S.’ C.,,296,, 30. DomLR. 265 
(where Fitzpatrick, C. J., was of the 
opinion that the knowledge of a so- 
liciting agent is the knowledge of 
the company, and Anglin, J. was of 
the contrary opinion, but both held 
that knowledge that coal oil is kept 
on the premises at the time of the 
issurance of the policy is not knowl- 
edge that it will be kept there after- 
ward and that it is not equivalent to 
waiver of a condition in the policy 
that it shall not be kept on the prem- 
ises). 

96. Salvate v. Firemen’s Ins. Co., 
(R, 1.) 108 A 579; Reed v. Baquitable 
BUS Ma Ins. sCo.ny Ra 78b, 24 A 
833, 18 LRA 496; Wilson v. Conway 
By InsiCop) 40. elk ay; 

97. Collins v. North British Mer- 
eantile Ins. Co., 118 ‘Mich. 281, 76 


NW 487; Sitler v. Spring Garden 
Mut. F. Ins. Co., 14 YorkLegRec 
(Pa.) 153. 


Questions for jury generally see 
infra §§ 767-776. 

98. Ark.—Phoenix Ins. Co. v. Pub- 
lic Parks Amusement Co., 63 Ark. 
187, 37 SW 959. 

Cal.—Fishbeck v. Phenix Ins. Co., 
54 Cal. 422. 

Colo.—German American Ins. Co. 
v. Hyman, 42 Colo. 156, 94 P 27, 16 
LRANS 77. 
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eral agent, that is, one with-power himself per- 


policies or to supervise risks, sub- 


sequently to the taking out of a policy, aequires 
knowledge of a breach of condition by the insured, 
his knowledge is to be imputed to the insurer.°® If 
a person is an agent only to solicit insurance, de- 
liver the policy, and collect the premium, his em- 
ployment with respect to a given policy is termi- 
nated by the completion of such acts, and conse- 
quently knowledge obtained by him thereafter is 
acquired beyond the course of his employment and 
is not the knowledge of the imsurer.®® 
words knowledge of a breach of condition possessed 


In other 


Conn.—Rathbone v. City EF. Ins. 
Cos) 31» Conn, 193. 

Fla.—Hagle Fire Co. v. Lewallen, 
56 Fla. 246, 47 S 947. 

Ind.—Pennsylvania Ins. Co. v. In- 
diana Reduction Co., 65 Ind. A. 330, 
117 NE 273. 

Iowa.—A. A. Cooper Wagon, etc., 
Co. v. National Ben Franklin Ins. 
Co., 176 NW 309; King v. Council 
Mette Ins. Co., 72 Iowa 310, 33 NW 

Ky.—Rogers v. Farmers’ Mut. Aid 
Assoc., 106 Ky. 371, 50 SW 543, 20 
Ky 1925. 

La.—Tarver v. “People’s F. Ins. 
Co., 6 La. A. (Orleans) 59. 

Mda.—Schaeffer v. Farmers’ Mut. 
I. Ins. Co., 80 Md. 563, 31 A 317, 45 
AmSR 361. 

Miss.—Rivara v. Queen’s Ins. Co., 
62 Miss. 720. 

Mo.—Manning v. Connecticut F. 
Ins. .-.Co., 1/6 Mos - Ach 678, 159) Swi 
750; Millis v. Scottish Union, etc., 
Ins. Co., 95 Mo. A. 211, 68 SW. 1066. 

Nebr.—Hunt v. State Ins. Co., 66 
Nebr. 121, 92 NW 921; Home F. Ins 
Co. v. Bernstein, 55 Nebr. 260, 75 NW 
839; Slobodisky v. Phenix Ins. Co., 
52 Nebr. 395, 72 NW 483; German 
Ins. Co. v. Rounds, 35 Nebr. 752, 53 
NW 660. 

N. J.—Combs v. Sirewe bury Mut. 
Hain Se.GOs ot, INE Vd Atucaae 

N. C.—Horton v. iidme. ‘Ins. Coz 
eat N. C. 498, 29 SE 944, 65 AmSR 
69 

Okl.—Home Ins. Co. v. Mobley, 57 
OR). 692, 157°P 324. 

S. C.—Powell v. Continental Ins. 
Co. 997 Si Cr 87.5, 82" SH 654. 

Tex.—Attna Ins. Co. v. Eastman, 
(Civ. A.) 80 SW 255. 

Wis.—Dick v. Equitable F. & M. 
Ins, Co., -92. Wis, 465-65, IMiw~ 742 
Gans _ v. St. Paul F. & M. Ins.’ Co., 
43 Wis. 108, 28 AmR 535. 

Wyo.—Kahn v. Traders’ Ins. Co., 
4 Wyo. 419, 34 P 1059, 62 AmSR 47, 

Ont.—McIntyre v. East Williams 
Mut. VA ins! {Corns 2Onte enor 

99. Ala.—Cassimus v. Scottish 
Union, ete, 2Ins."Coy, 35 Avanesno, 
33 S 1638; Robinson v. Attna Ins. Co., 
128 Ala. 477, 30 S 665. 

Dak.—Smith v. Continental Ins. 
Co., 6 Dak. 4338, 48 NW 810 

Ill.—American Ins. Co. v. “Walston, 
PIA DM AS 885 Shinip sve -eedax 
Rapids Ins. Co., 26 Ill A. 254. 

Iowa.—Scrivner v. Anchor F. Ins. 
Co., 144 Iowa 828, 122 NW 942; Tay- 
lor ‘v.. State Ins. Co., 98 Towa 621, 
67 NW 577, 60 AmSR 210; Russell v. 
Cedar Rapids Ins. Co., 78 Iowa 216, 
42 NW 654, 4 LRA 588. 

Kan.—Pettijohn v. St. Paul F. & 
M. Ins. Co., 100 Kan. 482, 164 P 1096. 

Mass.—Harrison v. City F. Ins. 
Co., 9 AlYen’ 231,85 AmD 751. 

Mi ch.—A., M. Todd Co. v. Farm- 
ers’ Mut. F. Ins. Co., 137 Mich. 188, 
100 NW 442. 

Miss.—Liverpool, ete., Ins. Co. v. 
Van Os, 63 Miss. 431, 56 AmR 810; 
LAVERPOON, etc., Ins. Co. v. Sorsby, 60 


Miss. 
Mo.—Kring v. Globe Farmers’ 
Town Mut. F., etc., Ins. Co., 195 Mo. 


A. 133, 189 SW 628; Hamilton vy, 
Aurora F. Ins. Co., 15 Mo. A. 59. 
Nebr.—Schmidt v. Williamsburgh 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by an agent without authority to make or cancel 
the contract of insurance is not the knowledge of 
the company,' unless the company has held him out 
And even though the 
agent may have some power to issue policies, yet 
where his employment with reference to the poliey 
In question has ceased with its execution, knowl- 
edge acquired by him subsequently is not imputed 
Some courts hold that, although 
an agent does not countersign policies, yet where he 
is more than a soliciting agent, his knowledge ac- 
quired after the issuance of the policy is imputed 
And in jurisdictions where an 
agent need not have authority to issue policies in 
order to bind the company by a waiver,® knowl- 
edge of an agent who is authorized to make a 
waiver binding on the company within the rule 
obtaining in those jurisdictions is to be imputed 
The knowledge of a soliciting 
agent at the time of an assignment of the policy 
which he undertakes’ to procure is the knowledge 


as having such authority.? 


to the insurer.? 


to the company.‘ 


to the company.® 


of the company.” 
Officers. 


CityasE. Inis.; Co. 495. Nebr: 148; 1:44 
NW 1044, 51 LRANS 261. 

N. H.—Heath v. Springfield #. Ins. 
Co, 58 N. H. 414. 


N. J.—Martin v. Jersey City Ins. 
Co., 44'"N. J. L. 273; Schenck v. Mer- 
cer County Mut. F. Ins. Co., 24 N. 
See Ls 4 4. 

N. Y.—Devens v. Mechanics’, etc, 
Ins. 1GO.,4is3. INS ye wL68. 

N. C.—Alspaugh v. British-Ameri- 
can Ins. Co., 121 N. C. 290, 28 SH 415. 

Tex.—Sun Mut. Ins. Co. v. Tex- 
arkana Pdys ete.,'Co:, 4 Tex. A. Civ. 
Caspssol, oeSiw 24.) = 

[a] Special agent.—‘‘If the agent 
who took the application for, and 
delivered, the policy of insurance, 
did thereafter have knowledge that 
the insured had no iron safe in 
which to keep his inventories, as re- 
quired by the provision of the policy, 
this was not notice to the company, 
since he was then only a_ special 
agent to negotiate for it applications 
Southern State F. 


of insurance.” 

Ins. Co: v. Kronenberg, 199 Ala. 164, 

TAS: 003s) NOL ’ 
[b] It is immaterial that the in- 


sured did not know of the limited 
extent of the agent’s authority. Har- 
rison y: City F. Ins. Co. 9 Allen 
(Mass.) 231, 85 AmD 751. 

1. Keenan v. Missouri State Mut. 
Ins. Co., 12 Iowa 126. 

2. Keenan v. Missouri State Mut. 
Ins. Co., 12 Iowa 126. 

8. Taylor v. State Ins. Co., 98 
Towa 521, 67 NW 577, 60 AmSR 210. 

4, Norris v. Hartford F. Ins. Co., 
57 S. C. 358, 35 SE 572 (giving some 
consideration to the statute relating 
to agents of foreign companies). 

5. See supra § 361. 

6. Connecticut, F. Ins. ..Co.+v. 
Moore, 154 Ky. 18, 156 SW 867, Ann 
Cas1914B 1106; Phcenix Ins. Co. V. 
Spiers, 87 Ky. 285, 8 SW 453 [rev 7 
KyL 370]. See Continental Ins. Co. 
v. Buchanan, 108 SW 355, 32 Kyl 
1298 (knowledge of agent is knowl- 
edge of insurer, where he is the li- 
censed agent of the company and is 
stated to be the agent of the com- 
pany in the letterheads, cards, and 
other such matter used by the com- 
pany in the locality). 

7, Padrnos v. Century F. Ins, Co., 
142 Iowa 199, 119 NW _ 133. 

g. Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark. 150, 100 SW 751; 
Clover Crest Stock Farm v. Farmers’ 
Reliance Mut. F. Ins. Co., 104 Mise. 
240, 171 NYS 674; Wilson v. Mutual 


Hy Iisa Con ly4 Pas 504,34) A 122) 
9, Fitzsimmons-Kreider Milling 


Co. v. Ohio Millers Mut. F. Ins. Co., 
D5 QeeTil eA dy 4 (Phenix, (Ins. .Co, sv. 


\ oe 


Notice to such officers of the company 
as the president, vice president, secretary, or treas- 
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Collectors. 


Adjusters. 


Holcombe, 57 Nebr. 622, 78 NW 300, 
73 AmSR 532. 

10. Kamm, etc., Brewing Co. v. 
St. Joseph County Village F. Ing. 
Co., 168 Mich. 606, 134 NW 999. 

11. Allen v. Phoenix Assur. Co.,, 
14 Ida. 728, 95 P 829; Western Re- 
ciprocal Underwriters’ Exch. v. Coon, 
38 Okl. 453, 1384 P 22. But see Als- 
paugh v. British-American Ins. Co,, 
121 N. C. 290, 28 SE 415 (stating that 
there was no evidence showing that 
a certain named person who was 
sent to the scene of the fire as an 
adjuster was such an agent that 
knowledge on his part would affect 
the insurer). 


12. U. S.—Union Nat. Bank v. 
German Ins. Co., 71 Fed. 473, 18 
CCA 203. 

Ark.—Phenix Ins. Co. v. Flem- 
ming, 65 Ark. 54, 44 SW 464, 67 
AmSR 900, 39 LRA 789. 

Minn.—St. Paul F. & M. Ins. v. 
Parsons, 47 Minn. 352, 50 NW 240. 


N. Y.—Sergent v. Liverpool, etc., 
Ins, Co., 66 App. Div. 46, 73: NYS 120, 

Fa.—Sitler v. Spring Garden Mut. 
Bieins. Cows 18s Pamsupers wis 9 sHutt-= 
smith vs. Teutonia EY Ins.tCo., 20 Pa. 
Dist. 963. 

Ss. C.—Cobb, etc., 
4itna’ Ins. Co., 78 S.-C. 
SE 1099 [quot Cye]. 

Tex.—Queen Ins. Co. v. May, (Civ. 
A.) 35 SW 829; Sun Mut. Ins. Co. v. 
Texarkana Fdy., etc., Co!, 4 Tex. A, 
Givi. (Cais. /$) 31), 15 Siw. 34: 

Vt.—Tarbell v. Vermont Mut. F. 
Inn ConenGon Vt Ssweeesk 1 oe. 

Va.—Foreman v. German Alliance 
Ins. Co., 104 Va. 694, 52 SE 337, 113 
AmSR 1071, 3 LRANS 444, 

fa]. Tllustrations.—(1) Informa- 
tion given to a person prior to the 
time he became an agent of the in- 
surer is not notice to the insurer, 
where there is no contradiction of 
his testimony that, at the time the 
insurance was effected, he had no 
recollection of the information. Ser- 
gent v. Liverpool, etc., Ins. Co., 66 
App. Div. 46, 73 NYS 120. (2) Where 
certain persons were the agents of 
defendant insurance company and of 
a building and loan assocation, for 
whose benefit certain property was 
insured by them, knowledge of the 
vacancy of the property acquired by 
them as agents of the loan associa- 
tion, and not while attending to the 
affairs of the insurance company, 
and not shown to have been pres- 
ent in their minds at the time they 
did any act with reference to the 
insurance as agents of the defend- 
ant. was not notice to defendant 
sufficient to constitute a waiver of a 


Shoe Store v. 
BOGse o9D Neos 


[26C.3.] 299 


| urer is notice to the company.® 
Inspectors. Knowledge acquired by authorized in- 

spectors of the insurer after issuance of the policy 

must be heid to be that of the insurer.? 
Knowledge of a mere collector is not 
notice to the insurer.?° 
Whatever knowledge of a breach of 
conditions is obtained by an adjuster while acting 
within the scope of his authority in adjusting the 
loss will be imputed to the insurer.?4 

[$ 370] ce. How Acquired—(1) 
knowledge of the agent to be considered in law that 
of the insurer must have been acquired in the 
course of his transaction of its business; the com- 
pany is not chargeable with information acquired 
by the agent in transactions outside the scope of 
his agency,!? unless it appears that such informa- 
tion was remembered and in the mind of the agent 
at the time of the transaction claimed to consti-~ 
tute a waiver.1? 
the time of the issuance of the policy the agent 
knows, no matter from what souree his information 
was derived, that one of the conditions of the 
policy is inconsistent with the facts.1* 


Generally. Any 


It is declared sufficient that at 


But there 


forfeiture by reason of such vacancy. 
Foreman v. German Alliance Ins. 
Assoc., 104 Va. 694, 52 SE 837, 113 
AmSR 1071, 3 LRANS 444. (3) The 
fact that the agent of an insurance 
company, authorized to issue and 
countersign policies, previous to the 
issuance of a policy on personas 
property had, as a notary public, 
filled out and taken the acknowledg- 
ment of a mortgage on the property 
insured, is not notice to the com- 
pany of the mortgage. Shaffer v. 
Milwaukee Mechanics’ Ins. Co., 17 
Ind. A. 204, 46 NE 557. 

Knowledge acquired by one part- 
ner outside scope of agency see infra 


§ 3738. 
13. Ga.— Atlas Assur. Co. v. 
Kettles, 144 Ga. 306, 87 SE 1. 
Iowa.—Stennett v. Pennsylvania 


EF, Ins. Co., 68 Iowa 674, 28 NW 12. 

Tex.—National F. Ins. Co.-v. Car- 
ter, (Civ. A.) 199 SW. 507: Philadel- 
phia Fire Assoc. v. La Grange, etc., 
Compressi:Co;;, 50) Tex, (@iy. vAly 1726 
109 SW 1134. 

Wash.—Gaskill v. Northern Assur. 
Co., 73 Wash. 668, 132 P 643 (where, 
although the court refuses generally 
to subscribe to the rule that knowl- 
edge, to affect the principal, must 
be acquired by the agent in the 
transaction of the business of the 
principal, the facts bring the case 
within the rule stated in the text, 
the agent having acquired actual 
knowledge of the ownership of the 
property almost contemporaneously 
with the writing of the policy by 
reason of his having sold the prop- 
erty to insured, and not claiming to 
have forgotten it). 

Wis.—McDonald v. Philadelphia 
Fire Assoc., 93 Wis. 348, 67 NW 719; 
Stevens v. Queens Ins. Co., 81 Wis. 
335, 51 NW 555, 29 AmSR 905; Shafer 
v. Phoenix. Ins. Co.,.53 Wis. 361,) 10 
NW 3881. 

[a]. For instance knowledge ac- 
quired by the agent while acting as 
a director of insured will be imputed 
to the insurer, where the agent \had 
such knowledge in mind and’ was 
fully conscious thereof at the time of 
the issuance of the policy. Philadel- 
phia Fire Assoc. v. La Grange, etc., 
Gompress} Co. OO Ri ex, Civ. WAL To, 
109 SW 1134. 

[b] Recent knowledge. — Where 
the knowledge of the agent, if not 
contemporaneous with the applica- 
tion for insurance, is so recent as to 
be deemed present in his mind, it is 
the knowledge of the company. 
Rickey v. German. Guarantee Town 
Mutemeins.sCo:; 79 IMio A. 485. 

14. Philadelphia Fire Assoc. v. La 
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is an important exception to the rule. The insurer 
is not chargeable with the knowledge of his agent 
acquired in a transaction wherein his duty to dis- 
close the facts to the insurer is opposed to or con- 
flicts with his own interest or the interest of an- 
other person for whom he acts.* However, it is 
held that the insurer is not relieved from the rule 
that knowledge of the agent is imputable to him 
by a dual relation or conflict of interest on the 
part of the agent, where the relation is fully known 
and no fraud is practiced.'® The insurer is charged 
with his agent’s knowledge of a vacancy regardless 
of the fact that he is the rental agent of insured 
and acquires his knowledge in that capacity.'* 

[§ 371] (2) As Agent of Another Insurer. If 
the agent subsequently to the issuance of the policy 
in suit which prohibits further insurance has writ- 

,ten other policies for the same insured for other 
insurance companies that he represents, his knowl- 
edge as to the existence of such policies is the 
knowledge of defendant insurer,’® provided only 
that he is an agent of the type whose knowledge 
is imputable to his principal? But there is au- 
thority to the contrary.2° Where policies in differ- 
ent companies are issued or delivered by a common 
agent at the same time and as part of the same 
transaction, the knowledge of the agent as to facts 
affecting the risk, ineluding the existence of the 


Grange, etc., conipeets Co. 50 Lex: 
CiviawAvrl tc, LOS SW 11384- 


[a] “fhe crux of the question] Sion or interest as might induce him 


FIRE INSURANCE | 


friendly relation between insuredand,; Brandup v. St. 
the agent does not show such collu-|Co., 27 Minn. 393, 7 NW 735; Shan- 


ft +. Oe ee 
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wil 
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other policies, is imputed to each insurer.2t And 
where both policies are in force, permission given 
by a common general agent, acting at the time for 
one insurer, to do an act prohibited by the policy 
is notice to the other insurer.?” At least this is so 
where the two companies, while separate corporate 
entities and with slightly different names, are in 
reality one and the same company.” However, the 
fact that an agent has acquired knowledge of ma- 
terial facts prior to the issuance of the policy in 
suit, while acting as the agent of another insurer, 
gives rise to no different rule than an acquisition of 
knowledge in any other employment.”4 

[§ 372] d. Necessity of Agency for Insurer ?° 
—(1) In General. If the person whose knowledge 
is alleged to have been that of the insurer was not 
in faet the agent of the insurer, his knowledge is 
immaterial.2 If the agent has ceased to represent 
the insurer notice to him is ineffectual,?? unless the 
insured is without knowledge of the termination of 
the agency.28 Where, in taking out a policy, a per- 
son acts as the agent of the insured rather than of 
the insurer, his knowledge is not imputable to the 
insurer.?° An attempt, however, an the part_of the 
insurer to make any person who acts in obtaining 
the policy an agent of the insured by the assertion 
of such a fact in the policy is not ‘recognized in 
general as changing the actual situatior and rela- 
Paul F. & M. Ins. 


non v. Gore Dist. Mut. F. Ins. Co., 40 


here involved, and particularly as|to keep the matter in question con-|U. C. Q. B. 188. 


here applied, 
source of the agent’s knowledge, nor 
even when he 
whether or not, at the very time he 16. | 


Arkansas Ins. 


is not so much the|cealed from his principal. 


obtained it, but] Ark. 261, 156 SW 848. 
Anderson Bank v. Home Ins. 23. 
issued the policy in suit, he actually | Co., 14 Cal. A. 208, 111 P 507; Glasco| Hyman, 42 Colo. 156, 


Queen of 22. German American Ins. Co. v. 

v. Laster, 108} Hyman, 42 Colo. 156, 94 P 27, 16 
LRANS 77. 

German American Ins. Co. v. 

$4 Ph ZU eiks: 


had the real facts in his mind.” Na- 
tional “HS’ Ins. \Co. “sv. Carter; “Chex. 
Civ. A.) 199 SW 507, 510. 

15. Ark.—Home Ins. Co. v. North 
Little Rock Ice, etc., Co., 86 Ark. 
538, 111 SW 994, 283 LRANS 1201. 

Nebr.— Wilcox Exch. Bank v. Ne- 
braska Underwriters’ Ins. Co., 84 
Nebr. 110, 120 NW 1010, 18383. AmSR 
614. 

N. C.—Roper v. National F. Ins, 
Comet Ne Cray a6 SH 869: 

N. D.—Nome First Nat. Bank v. 
German American Ins. Co., 23 N. D. 
139, 184 NW 873, 38 LRANS 213. 

Tex =—Phenix Ins. Co. v.’ Willis, 
70 Tex. 12, 6 SW 825, 8 AmSR 
566. 

[a] Thus (1) the knowledge of 
an agent of the insurance company, 
who is also an officer of a hank, of 
a bill of sale of the insured prop- 
erty executed to the bank as secur- 
ity for a loan will not be imputed to 
the insurer. Wilcox Exch. Bank v. 
Nebraska Underwriters’ Ins. Co., 84 
Nebr. 110, 120 NW 1010, 1883 AmSR 
614. (2) And where the agent of 
an insurer is also the cashier of 
the insured bank, his knowledge of 
facts avoiding the policies such as 
additional insurance, will not be im- 
puted to the insurer. Nome First 
Nat. Bank v. German American Ins. 
Co.,-23 NSD. “1397 e184 NW S035. 138 
LRANS 213. (3) Also where the 
agent of the insured is a bank to 
which the insured has assigned the 
insured property to secure debts 
owing to the bank and other cred- 
itors, the principle of imputed knowl- 
edge does not apply, as it would be 
against the interest of the agent to 
disclose the transaction to the in- 
surer. Roper v. National F. Ins. 
ECO. GAO ING (Oe) EDT 7 6 Ser eS 698 

[b] Collusion (1) between the 
agent and the insured prevents the 
operation of the rule that notice to 
the agent is notice to the principal. 
Jones’ veantna. Ins, ‘Co. 2008 Twas 
142. (2) But evidence merely of 


Bank vy. Springfield F. & M. Ins. Co., 
5 Kan. A. 388, 49 P 329. 

17. (Clay \v. Phenix Ins. Coy 97 
Ga. 44, 25 SE 417; New York Mut. 
Sav., etc, Assoc. v. Westchester F. 
Ins. Co., 110 App. Div. 760,97 NYS 
436 [aff 189 N. Y. 525 mem, 82 NE 
1129 mem]. 

18. Ind.—North American Ins. Co. 
OR 19 “Ind! Ay 331, .49) NE 

Iowa.—Henderson vy. Standard F. 
Ins. Co., 143 Iowa 572, 121 -NW 714; 
Hagan v. Merchants’, etc., Ins. Co., 
Fe 321, 46 NW 1114, 25 AmSR 


é 


Ky.—Von Bories v. United L., etc., 


Ins, Co.; 8 “Bush | 133. 
Me.—Bradbury v. Pennsylvania 
Ins CO. det As 6.09% 


Minn.—Brandup vy. St. Paul F. & 
Mo lins, » Co.,;/227 “Minn: 393, NW; 
735. 

Mo.—Turner v. Providence-Wash- 
ington Ins. Co., 86 Mo. A. 387; Mc- 
Collum y. Liverpool, etc., Ins. Co., 67 
Mo. A. 66. 

N. H.—-Hadley v. New Hampshire 
Bans Cou ob oN we LO. 

S. C.—Madden v. Phoenix Ins. Co, 
70 S.C. 295, 49 SE 855. 

Utah.—West v. Norwich Union F. 
Ins. Soc., 10 Utah 442, 37 P 685. 

19. A. M. Todd Co. v. Farmerg’ 
Mut. F. Ins. Co., 187 Mich. 188, 100 
NW 442. 

[a] Soliciting agent.— The fact 
that a _ soliciting agent, who had 
taken assured’s application, assisted 
him, three or four years later, with- 
out the company’s knowledge, in pro- 
curing additional insurance in other 
companies, could not operate as a 
waiver by the company of a clause 
of its policy prohibiting the procure- 
ment of additional insurance. A, M. 
Todd Co. v. Farmers’ Mut. F. Ins. 
Co., 187 Mich. 188, 100 NW 442. 

20. Traders’ Ins. Co. y. Letcher, 
143 Ala. 400, 39 S 271. 

21. Humboldt F. Ins. Co. v. Ash- 
by, 57 Ind... “A. = 68256 108 GNE i505 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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24. in Western Assur. Co. v. 
Stoddard, 88 Ala. 606, 7 S 379. 

Ins. Co. v. New 
Mexico Lumber Co., 10 Colo. A. 223, 
51 PP 174. 

N. Y.—Mellen v. Hamilton F. Ins. 
Co., 17 N. Y. 609; Vilas v. New York 
Cent. “Ins, *Co.; *9% Hun, 1:21 “faff » 72 
N. Y. 590,° 28 AmR 186]. 

Pa.—Huffsmith v. Teutonia F. Ins, 
Co. 20 Pa. Dist. 968. 

Tex.—Continental Ins. Co. v. Cum- 
mings, (Civ. A.) 95 SW 48. 

[a] Present knowledge.— Where 
there is, at the time an insurance 
is effected, other insurance on the 
property which is not consented to 
in writing by the underwriter as 
provided in the policy, and it ap- 
pears that the other insurance has 
been effected through the same gen. 
eral agent as the policy in question, 
and is known to him to be in exist- 
ence when the insurance in ques- 
tion is made, it is a plain waiver by 
him, binding on the company, of the 
provision in question. Richmond y. 
Niagara’ @B) Cins. Cone 7 9RENG yoke sO 
[rev 15 Hun 248]. 

25. See also infra § 388. 

26. Hamburg-Bremen F. Ins. Co. 
v. Lewis, 4 App. (D. C.) 66; McFar- 
land v. Peabody Ins. Co., 6 W. Va. 
425; Guimond v. Fidelity-Phenix F. 
Ins. Co., 47 Can. S. GC. 216; 9 DomLR 
463, 49 CanLJ 116, 12EastLR 350 
[dism app 41 N. B. 145] 

Rules applicable where same per- 
son is agent for both insurer and 
insured see supra § 360. 

27. Smith v. Continental Ins. Co,, 
6 Dak. 433, 43 NW 810. 

23. Whitney v. American Ins. Co., 
6 Cal. Unrep. Cas. 220, 56° P 50. 

29. Traders’ Ins. Co. v. Letcher, 
143 Ala. 400, 89 S 271; Bradley v. 
German-American Ins. Co., 90 Mo. 
A. 369; Lasher v. St. Joseph F. & M. 
Ins. Co., 86 N. Y. 423 [aff 9 NYWkly 
Dig 457]. 

Broker see infra § 3874. 


gl 
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tionship;*° but there is authority to the contrary, 
Under the terms of some statutes, a third person 
who prepares, or aids and assists in the prepara- 
tion and transmission of an application for insur- 
ance, 1s an agent of the insurer and his knowledge 
is binding on the insurer.®? 

[§ 373] (2) Agent’s Clerk, Subagent, or Part- 
ner. If the agent is of the type that his knowl- 
edge is to be imputed to the insurer, the knowledge 
of his clerk or subagent acquired in his employment 
during, or subsequently to, the issuance of the pol- 
icy is likewise attributable to the insurer.®? Where 
one insurance agent procures insurance but requests 
defendant’s agent to take a part thereof, the prior 
agent’s knowledge is that of defendant.?4 Where 
one person solicits applications and another issues 
the policies, the commissions being divided between 
them, the knowledge of the former is the knowledge 
of the insurer,®® they being in effect partners ;?* but 
there is authority to the contrary.27 Where the 
insurer is represented by a firm of insurance agents, 
knowledge acquired by one partner while transact- 
ing business of the principal is chargeable to the 
insurer, even though the policy is issued by another 
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the rule is otherwise where the information was 
acquired in a transaction outside of the scope of 
the agency.®° 

[§ 374] (8) Insurance Broker. An insurance 
broker in fact exercising an independent employ- 
ment is not the agent of the insurer but the agent 
of the insured, and consequently his knowledge 
either contemporaneously with or subsequent to the 
issuanec of the policy is not the knowledge of the 
insurer.*? But the ultimate inquiry must always be 
whether the alleged broker is in fact such or the 
agent of the insurer.44 In a few jurisdictions it 
is a rule that an insurance broker, acting within 
the scope of his authority, is the agent of the in- 
surer from which he secures insurance, and that 
his knowledge relating to the risk is binding on 
the insurer, although not communicated to it.4? 

[§ 375] 3. Effect. Certain acts, or in some 
eases failure to act, with knowledge of a breach 
of a condition, constitute a waiver or estoppel.*? 
Mere knowledge on the part of the insurer or his 
agents of a breach of condition does not alone con- 
stitute a waiver.** It is merely a basis or predi- 
eate for a waiver or estoppel arising from subse- 


partner who is ignorant of the information;** but 


30. Ala.—Commercial F. Ins. Co. 
v. Allen, 80 Ala. 571, 1 S 202. 
Conn.—Bebee v. Hartford County 


Mut. F. Ins. Co., 25 Conn. 51, 65 AmD 
553, 
Co; 93 


Ill.—Union 
TH 96: 

Ky.—Springfield F. & M. Ins. Co. 
v. McNulty, 8 Ky. Dec. 876. 

Mo.—Wooldridge v. German Ins. 
Co., 69 Mo. A. 418. 

Wash.—Hart v. Niagara F. Ins. 
Co., 9 Wash. 620, 38 P 213, 27 LRA 


86. 

Ont.—Gabel v. Howick Farmers 
Mut. F. Ins. Co., 40 Ont. L. 158, 38 
DomLR 139 (confining its holding to 
the facts of the particular case and 
expressly refraining from making a 
general ruling applicable under all 
circumstances); Naughter v. Ottawa 
Agricultural Ins. Co., 48 U. C. Q. B. 
121. 

Effect of such provisions in deter- 
mining effect of misstatements in 
application inserted by agent see 
“arf § 388. 

31. Abbott v. Shawmut Mut. F. 
Ins. Co., 3 Allen (Mass.) 213; Allen 
v. German-American Ins. Co., 123 N. 
Y. 6, 25 NE 309; Alexander v. Ger- 
‘mania F. Ins. Co., 66 N. Y. 464, 23 
AmR 76 [rev 2 Hun 655, 5 Thomps. 
& C. 208]; Rohrbach v. Germania F. 
Ins Cowmo2e IN. War 42 0 cAmR y4ow 
[rev 1 Thomps. & C. 339]; Philadel- 
phia Fire Assoc. v. Hogwood, 82 Va. 
342, 4 SE 617. Contra Smith v. 
Home Ins. Co., 47 Hun 30; Patridge 
v. Commercial F. Ins. Co., 17 Hun 
95: 
' 32. Sias v. Roger Williams Ins. 
Co., 8 Fed. 183 (reciting New Hamp- 
shire statute); Alkan v. New Hamp- 
shire Ins. Co., 53 Wis. 136, 10 NW _ 91. 

83. Colo.—Michigan F. & M. Ins. 
Co. v. Wich, 8 Colo. A. 409, 46 P 687. 

Fla.—Queen Ins. Co. v. Patterson 
Drug Co., 73 Fla. 665, 74 S 807, LRA 
1917D 1091. 

Ga.—Atlas Assur. Co, v. Kettles, 
144 Ga. 306, 87 SE 1; Springfield F. 
& M. Ins. Co. v. Price, 182 Ga. 687, 
64 SE 1074. 

Ind.—Home Ins. Co. 

(A.) 123 NE 127. 

Jowa.—Bennett v. Council Bluffs 
Ins. Co., 70 Iowa 600, 31 NW 948. 

Kan.—Cue v. Connecticut F. Ins. 
Co., 89 Kan. 90, 130 P 664, 44 LRANS 
1218. 

Ky.—Teutonie Ins. Co. v. Howell, 
54 SW 852, 21 Kyl 1245; Kenton 
Ins. Co. v. Downs, 11 KyL 52. 

Mich.—Steele v. German Ins. Co,, 
93 Mich. 81, 53 NW 514, 18 LRA 85. 

N. Y¥.—Carpenter v. German Ameri- 


Ins. VeeChipp; 


v. Strange, 


“Providence-Washington Ins. 


came InseiCogebebadNe Yat 298; ot) Ni 
1015; Arfi va Star sy Insj,.Co., 125 .N. 
Y.. 57,.25 NH. 1078, 21 AmSR 721, 10 
LRA 609. : 

N. C.—Bergeron v. Pamlico Ins., 
ete, Co. ddd N- AGi45, 15. SE. 883. 

Tex.—Camden FEF. Ins. Assoc. Vv. 
Wandell, (Civ. A.) 195 SW 289; Phe- 
mix, Ins. iCojupv.qiward, al Lex; Civ.) Al 
13, 26 SW 763. 

Vt.—Wilson v. Commercial Union 
ASSUP.-COK so 0. eV Gag 05599 6 Ala 540; 
Mullin v. Vermont Mut. F. Ins. Co., 
Sn Viton telids) AgsA Bil ie 

“The consensus of judicial opinion 
is to the effect that the knowledge 
of facts material to the risk, by a 
clerk of the agent, sent by him to 
solicit insurance and take applica- 
tions, binds the company as much as 
if the agent, the clerk’s master, knew 
it.’ Springfield F. & M. Ins. Co. v. 
Price, 132 Ga. 687, 692, 64 SE 1074. 

{a] Unauthorized appointment.— 
Although an agent had no authority 
to appoint a subagent, yet, where he 
issued a policy on an , application 
taken by one whom he had employed 
to solicit insurance, the knowledge 
of that person as to the title and 
value of the insured property was 
the knowledge of the company. Teu- 
tonic Ins. Co. v. Howell, 54 SW 852, 
21 KyL 1245. 

34. Ahlberg v. German Ins. Co., 
94 Mich. 259, 53 NW 1102; Turner v. 
Co., 86 
Mo. A. 387. 

35. Atlanta, Home. Ins. Co. _Vv. 
Smith, 186 Ga. 592, 71 SE 902; Citi- 
zens’ Ins. Co. v. Crist, 56 SW 658, 22 
KyL 47. 

36. London, etc., Ins. Co. v. Ger- 
teisen, 106 Ky. 815, 51 SW 617, 21 
KyL a H 

87. Parrish v. Rosebud Min., etc., 


Com 140. Cals 635, 74 P3212. 
28. Lewis v. Guardian F., etc., 
Assur; (Go; aASiveN. 2X... 392,. 74) NE 


224, 106 AmSR 557 [aff 93 App. Div. 
157, 87 NYS 525]; St. Paul F,,: etc., 
Ins. Co. v. Stogner, 44 Tex. Civ. A. 
60, 98 SW 218. } 

39. Phcenix Ins. Co. v. Flemming, 
65 Ark. 54, 44 SW 464, 67 AmSR 
900, 39 LRA 789; Queen Ins. Co. v. 
May, (Tex. Civ. A.) 35 SW 829. 

40. U. S.—American F. Ins. Co. v. 
King Lumber, etc., Co., 250 U. S. 2, 
89 SCt 481, 638 L. ed. 810; United 
Firemen’s Ins. Co. v. Thomas, 92 
Fed. 127, 34 CCA 240, 47 LRA 450, 
82 Fed. 406, 27 CCA 42; Crane v. 
City Ins. Co., 3 Fed. 558, 2 Flipp. 576. 

Cal.—Parrish v. Rosebud Min., etc., 
fe Oss ne Calw63554.74. P 1812-4903), 71 


quent acts, conduct, or silence. 


The effect of knowl- 


Ill.—Kings County F. Ins. Co., Ww. 
Swigert, 11 Ill. A. 590; Ben Frank- 
lin Ins. Co. v. Weary, 4 Ill. A. 74; 
Lycoming F. Ins, Co. v. Ruben, 8 
ChicLegN 150. 

Mo.—Lange v. Lycoming F. Ins. 
Co:, 3¢Mov A. 591; 

N. Y.—Arff v. Star F. Ins. Co., 125 
IN. Yo 5%, 25 NEV 1073, pi Am SRrods 
10 LRA 609 [rev 2 NYS 188]; Allen 
v. German-American Ins. Co., 123 
N. Y. 6, 25 NE 309 [aff 3 NYS 170]; 
Devens v. Mechanics’, etc., Ins. Co., 
83 N. Y. 168; Mellen v. Hamilton F. 
Ins.) Co.,. ol’) N.Y o. 609; -)Salzano, va 
Marine Ins. Co., 173 App. Div. 275, 
159 NYS 277; Wisotzkey v. Hartford 
FH. Ins, iCov 112 Apps (Divas boGeos 
NYS 763; McGrath v. Home Ins. Co., 
88 App. Div. 153, 84 NYS 374, 13 NY 
AnnCas 469; Northup v. Piza, 43 App. 
Div. 284, 60 NYS 363 [aff 167 N. Y. 
578 mem, 60 NE 1117 mem], 

Pa.—Clymer Opera Co. vy. Rural 
Valley Mut. F. Ins. Co., 50 Pa. Super. 
645; Seitz v. Scottish Union, etc., 
Ins. Co., 37 Pa. Super. 261. 

R. I.—Salvate v.. Firemen’s Ins. 
Co., 108 A 579. 

Tenn.—American Steam Laundry 
Co. v. Hamburg-Bremen F. Ins. Co., 
Aan Tenn. 13, 118 SW 394, 21 LRANS 


Tex.—East Texas F. Ins. Co. v. 
Brown, 82 Tex. 631, 18 SW 713; Phila- 
delphia Fire Assoc. v. American Ce- 
ment Plaster Co., 37 Tex. Civ. A. 629, 
84 SW 1115. 

Va.—Philadelphia Fire Assoc. vy, 
Hogwood, 82 Va. 342, 4 SE 617. 

Ont.—Imperial Bank v. Royal Ins. 
Co., 12 Ont. . 519, 8 OntwR '148- 


Samo v. Gore Dist. Mut. F. Ins. 
Cone ZO any CiiC od ied Ob. 
41., German Ins. Co. v. Everett, 


(Tex. Ciy, A.) 36 SW. 125; Mullin v. 


Vermont, Mut; Es) Ins. (Cop 58s Vite 
U8 ie peace Slit 
42. Pennsylvania Ins. Co. v. In- 


diana Reduction Co., 65 Ind. A. 330, 
117 NE 273; Globe, ,ete.,, F.- Ins. Co. 
v. Indiana Reduction Co., 62 Ind. A. 
528, 113 NE 425; Western Ins. Co. 
v. Ashby, 53 Ind. A. 518, 102 NE 45; 
German F. Ins. Co. v. Greenwald, 51 
Ind. A. 469, 99 NE 1011. 

43. See infra §§ 389-394, 402-428. 

Knowledge of intent to violate con- 
dition as basis of waiver by: 
Failure to object see infra § 414. 
Issuance of policy see infra § 395. 

44. Home F. Ins, Co, v. Wilson, 
109 Ark. 324; 159 SW 1113; New York 


Gent. Ins. Co. v.: Watson, 23 Mich. 
486. 
fa] An intention to waive may 


not be presumed from the mere pos- 
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edge is therefore not considered by itself but as a 
necessary element of the rules as to when certain 
acts or inaction constitute an implied waiver or es- 
toppel.*® ; 
[§ 376] D. |Necessity and Sufficiency of Writ- 
ten Waiver—l. Necessity—a. In Absence of Ex- 
press Requirement. On principle there would seem 
to be no doubt that the parol-evidence rule is ap- 
plicable to policies of fire insurance as well as to 
other contracts,-and inasmuch as the written con- 
tract is pr resumed to be the final doticlusive reposi- 
tory of the agreement, evidence of a prior or con- 
temporaneous’ oral agreement aoe not sabe 
admissible to vary the written policy.*® But the 
rule is not applicable in the case of accident, fraud, 
or mistake.47 And it is held that parol evidence of 
an agreement of the agent, at the time of the issu- 
ance of the policy, that the time limit stated'in the 
policy for the performance of an act was a matter 
of form and would not be insisted upon, is not a vio- 
lation of the rule that a written instrument cannot 
be contradicted by parol.*® The admission of evi- 
dence to show a waiver by acts subsequent to the 
formation of the contract does not rest on the same 
Nia Ae Cea 


Ins? Co,,.552 IN: 
[aff 64 Barb. 


session of knowledge. Merchants’ 
Ins. Co. v. New Mexico Lumber Co., 
10) Colo, JAY 228, 51 - P1774. 
See infra §§ 389-428. 
46. U. S.—Sperry v. Springfield 
BP. & M. Ins. Co., 26 Fed,234. 
Ill.—¥Forest City Ins. Co. v. Leach, 
OME AS. al bd. 


AmR 566. 
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Yu 
5389]; 
changer Hs ins .©o,,. 51Ne Yn digs L043) 


Oh.—Amazon Ins. Co. v. Wall, 31 
Oh. St. 628, 27 AmR 533; Dayton Ins. 
Co. v. Kelly, 24 Oh. St. 345, 15 AmR 


[§§ 8752377 


considerations. Unless possibly in the case of sealed 
instruments, the parties to a contract can ote 
them as they may desire, by writing or verbally.** 
Hence, in the absence of a statutory provision, or 
one inserted in the policy, requiring the waiver to 
be in writing, an express waiver of the conditions 
of a policy may be made verbally by any one au- 
thorized to enter into contracts for the insurer.®° 
An oral executory agreement of the insurer’s agent 
to waive any future breaches of the conditions of 
the policy is not enforceable, for such an agreement 
is not a waiver of the effect of an existing condi- 
tion, but an amendment of the written contract of 
insurance. et 

[§ 377] b. When Required. by Policy or ‘Statute 
—(1) In General. It is the modern custom for 
insurers to insert provisions in their policies that 
no waiver shall be effective unless it is in writing 
and attached to the policy or indorsed thereon. 
The effect of such provisions is differently regard- 
ed. Some courts treat the requirement as valid ** 
and determinative, rendering a parol waiver inef- 
fectual.*? Under this rule, parol evidence is inad- 


New York Cent.|Co. v. Fitchburg Mut. F. Ins. Co., 
505, 14 AmR 304]145 Mass. 265, 13 NE 902; Kyte v. 
Bodine v. HWx-|Commercial Assur. Co., 144. Mass. 


10 NH 518; Pendar vy. Ameri- 
can Mut. Ins. Co., 12 Cush. 469; Con- 
way Tool Co. v. Hudson River Ins. 
Co., 12 Cush. 144, 59 AmD 172; Bar- 
rett v. Union Mut. F. Ins. Co., 7 Cush. 


Ind.—Rogers‘v. Phenix Ins. Co.,|612  [overr Cockerill yv. Cincinnati | 175. 
121 Ind. 570, 23 NE 498. Mut. L. Ins. Co., 16 Oh. 148]. Nebr.—Hunt v. State Ins. Co., 66 

Iowa.—Cornelius v. Farmers’ Ins. “ Tenn.-—Johnson v. Continental Ins. | Nebr. 121, 92 NW 921; Hartford F. 
Co., 113 Iowa 183, 84 NW_ 1037. Co., 119 Tenn. 598, 107 SW 688. Ins. Co. v. Landfare, 63 Nebr. 559, 

Mass.— Batchelder v. Queen Ins. Wis.—Mcfretridge v. American F.|88 NW 779; Burlington Ins. Co. v. 
Co., 135 Mass. 449; Tebbetts v. Ham-|Ims. Co., 90 Wis. 138, 62 NW 938;|Campbell, 42 Nebr. 208, 60 NW_ 599; 
jlton Mut. Ins. Co., 3 Allen 569; Lor-|Stanhilber v. Mutual Mill ins. Co., German Ins. Co. v. Heiduk, 30 Nebr. 
ing v. Manufacturers’ Ins. Co., 76 Wis. 285, 45 NW 221; Palmer v. St. | 288, 46 NW 481, 27 AmSR 402. 
Gray 28; Lee v. Howard F. Ins. Co.,|Paul BF. & M. Ins. Co., 44 Wis. 201. N. Y.—Greentaner v. Connecticut F. 
8 Gray 583; Barrett v. Union Mut. [a] An unconstitutional statute) Ins. Co., 228 N. Y. 388, 127 NE 249; 
F, Ins. Co., 7 Cush. 175. does not change the preexisting rule.| Northam v. Dutchess County Mut. 

Mich._—Hartford F. Ins. Co. v. os v. Agricultural Ins. Co., 92 Wis. | ins. Co., 166 N. Y. 319, 59 NE 912, 82 
Davenport, 37 Mich. 609. 33, 65 NW 1036. AmSR 655; Hicks v. British American 

Mo.—Gillum vy. Philadelphia Fire 51. Home F. Ins. Co. v. Wilson, | Assur. Co., 162 N. Y. 284, 56 NE 743, 
Assoc., 106 Mo. A. 673, 80 SW 283. 

N. J.—Bennett v. St. Paul F., etc., 52. Becker 
Ins. Co., 55 N. J. L. 377,\27 A 641; |Ins. Co., 


Dewees v. Manhattan Ins. Co., 35 N. 
Je lis oGG. 
N. Y.—Lamatt v. Hudson ‘River F. 


109 Ark. 324, 159 SW 1113. 
v. Exchange Mut. F. 
165 ‘Fed, 816 [aff 177 Fed. 
918, 101 CCA 198 (certiorari den 220 

611s 81 '(SCt 715, 
Muresoheg v. Royal ins, Go. 


48 LRA 424; Moore v. Hanover F. 
Insi?-Co..) P4h N2uy. (2195 3867 INE noe 
[rev 71 Hun 199,24 NYS 507]; Baum- 
gartel v, Providence-Washington Ins. 
Co., 186 N. Y. 547, 32 NE 990; O’Brien 
v.. Prescott, Ins.” Co.,~ 134. No r¥. Q2si3t 


55 L. ed. 608) ]; 
163 Fed. 


Ins. Co., 17 N. Y. 199 note; MecNier- | 83°, 90 CCA 317; Atlas Reduction Co.}|NE 265 [rev 57 Hun 589, 11 NYS 
ney v. Agricultural Ins. Co., 48 Hun |v. New Zealand Ins. Co., 138 ‘Fed. ]125]; Quinlan v. Providence Washing- 
239: Frankfurter v. Home ‘Ins. Co., |'497; 71. CCA 21, 9 LRANS 433 [aff }|ton Ins. Co., 133 _N. Y. 356, 31 NE 81, 
10 Misc. 157, 31 NYS 3. 121 Fed. 929]; Martin v. first Nat.|28 AmSR 6457 Lett v. Guardian F. 
Oh—Hammel Vv. Pennsylvania Ins. gr. Ins. Co., 143 La. 631, TIS MG fa Ins. Ca, 425 Ne YY; 82, 25 NE 1088 
CoA TOhuGing, Ot» 101: Ohio Farmers’ Ins. Co. y. Titus, 82|[aff 52 Hun 570, 5 NYS 526]; Allen 
Pa.—Smith v. Cash Mut. F. Ins.|Oh. St. 161, 92 NE 82. v. German-American Ins. Co., 123 
Co., 24 Pa. 320. 53. U. S—Northern Assur. Co. v.|N.\Y. 6, 25 NE 309; Messelback v. 
Tenn.—Johnson v. Continental Ins,| Grand View Bldg. Assoc., 1838 U. S.| Norman, 122 N. Y. 578, 26 NE 34; 
Go., 119 Tenn. 598, 107.SW 688. 308, 22 SCt 133, 46 L. ed. 313 [rev 101] Walsh v. Hartford F. Ins. Co., 73 
Ont.—Crawford v. Western Assur. Fed. 77, 41 CCA 207]; Atlas Reduc-|N. Y. 5 {rev 9 Hun 421]; Gilbert v. 
Cou. 23h UG. e'P365. tion Co. v. New Zealand Ins. Co., 188 | Phcenix Ins. Co., 36 Barb. 372; Tomp- 
See generally Evidence § 1471. Fed. 497, 71 CCA 21, 9 LIRANS 433;]kins.v. Hartford F.. Ins. Co., 22) App. 
[a] “hus evidence of an _ oral Meigs vy. London Assur, Cot elbow Fed. | Div. 380, 49 NYS 184; Woodside 


1021, 68 CCA 249; 
Assur. 
1021, 68 CCA 249]. 


agreement made at the time of is- 
suing a fire insurance policy that the 
insured might use camphene as a 
lighting material, and that a portion 
of the premium paid is for that 
privilege, is inadmissible where there 
is no written evidence that the in- 
creased premium was paid for that 


Ga.—Beasley Vi 
140 Ga. 


Coy 26 Fed. 781 [aff 134 Fed. 


Conn.—Couch v. City BIns,. ©0238 
Conn. 181, 9 AMR 3875, M. 
126, 78 SE 72 
Ins. Co. v. Evans, 132 Ga. 703, 64 SE 


Meigs v. London |} Brewing Co. v. Pacific F. Ins. Co., 11 
App. Diy. 68, 42 NYS 620 ‘Laff 159 
N. Y. 549 mem, 54 NE 1095 memj. 
Okl.—Liverpool, ete., Ins. Co. v. T. 

Richardson Lumber Cow Ll £Ok!l- 
B8oy 69 WPS O88) 

Vt.—Findlay v. Union Mut. F. Ins. 
Co., 74 Vt. 211, 52 A 429, 98 AmSR 885. 


Pheenix Ins. Co., 


2; Athens Mut. 


hazard. Lamatt v. Hudson River F.]993; Lippman v. Adtna Ins. Co., 108 Wis.—Oshkosh Match Works _ v- 
iis, wor. ay IN Vert oy nove: Ga. 391, 33 SE 897, 75 AmSR 62;|Manchester F. Assur.-Co,. 92 Wis. 

Parol evidence to show collateral} Nowell v. British- American Assur. 510, 66 NW 525; Bourgeois v. North- 
agreements between insurer and in-|Co., 17 Ga. A. 46, 85 SE 498. western Nat. Ins.: Co., 86 Wis. 606, 
sured generally sce Evidence § 1672. La. agle, ete, Do-|57 NW 3847; Carey v. Phenix Ins. Co., 

47. Hough v. City F. Ins. Co., 29] minions Its. Co., 85 S 238; Dominick |84 Wis. 208, 54 NW 403; Garey v.- 
Conn. 10, 76 AmD 581; Kister v. Leb-|v. Detroit F. & M. Ins. Co., 85 S}|German American Ins. Co., 84 Wis. 


anon Mut. Ins. Co., 128 Pa mb 53,8 
A 447, 15 AmSR 696, 5 LRA 646. © 
48. Queen Ins. Co. v. Kline, 32 


236; Martin v. First Nat. F. Ins. Co., | 80, 
143 La. 631, 79 S 171; People’s Bank 
v. Hartford Nat. F. Ins. Co., 


54 NW 18, 36 AmSR 907, 20 LRA. 
267; Knudson v. Hekla F. Ins. Co., 


130 La.|75 Wis. 198, 48 NW 954. 


Sw 214, 17 KyL 619. 951, 58 S 826; ‘Murphy v. Royal Ins. Can.—Assur. Co. v. Doull, 12 Can. 
49. See Ceptistors § 609. Z soe 52) La. Ann, Tb 27"S 143. S. C. 446. 
50. Fla.—Hanover F. Ins. Co. v. ass.—Parker y. Rochester Ger- Ont.—Peck v. Agricultural Ins. : 
Hiers, 84 S 605. man Ins. Co., 162 Mass. 479, 89 NH | 19 Ont. 494. jz a 
Nebr.—Hartford F. Ins. Co. v. 179; Porter v. U. S. Life Ins. Co., 160 Pr. Edw. Isl.—Hayden v. Stadicona 


Landfare, 63 Nebr. 559, 88 NW 779. ‘Mass. 


183, 85 NE 678; Putnam Tool 


ims’ C€os) 2" Prov bhdwe Tele e242: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 377] 


missible to show a waiver,°* unless it is a waiver of 
the limitation itself by an agent authorized to niake 
Insured is charged with notice of 
the provision °¢ and has no right to rely on a waiver 
not made in the manner provided,®>? unless it is 
shown that the insurer did in fact authorize its 
agent to make the waiver otherwise.®8 
be heard to urge a waiver by the insurer unless 
1a The effect of pro- 
visions of this nature is frequently considered in 
connection with, and is complicated by, questions 
as to the power of agents respecting waivers and 
the presence or absence in the policy of limitations 
In some of these jurisdictions 
the courts hold that the insurer,®! acting through 
an agent authorized to waive conditions,®? may 
waive the condition requiring a written waiver; but 
they also give effect to provisions in the policy 
limiting or denying the power of agents to waive, so 
that, where there is such a provision in the policy, 
a waiver of a provision requiring waivers to be in 
writing will be upheld only where made by an 
agent acting within his power as limited by the 


such a waiver.5® 


made in the manner provided.®? 


on their powers.°®° 


54. New York Lumber’ Under- 
writers v. Rife, 237 U. S. 605, 35 SCt 
717, 59 L. ed. 1140 [rev 204 Fed. 32, 
122 CCA 346]; People’s Bank v. In- 
surance Co. of North America, 146 Ga. 
514, 91 SHE 684, LRA1917D 868. See 
generally Evidence §§ 1471, 1611. 

55. Whitwell v. Putnam F'. Ins. 
Co., 6 Lans. (N. Y.) 166. 

56. Western Assur. Co. v. Wil- 
liams, 94 Ga. 128, 21 SEH 370; Sparks 
v. National Union F. Ins. Co., 23 
Ga. A. 38, 97 SE 462; Harris v. North 
American Ins. Co., 190 Mass, 361, 77 
NE 493, 4 LRANS 1137. : 

57. Western Assur. Co. v. Wil- 
liams, 94 Ga. 128, 21 SE 370; Sparks 
vy. National Union F.: Ins. Co., 23 Ga. 
A. 38, 97 SE 462. ff 

58. Western Assur. Co. v. Wil- 
liams, 94 Ga. 128, 21 SE 370. 

59. Sparks v. National Union F. 
Ins. Co., 23 Ga. A. 38, 97 SE 462. 

60. Power of agents to bind com- 
pany by waivers see supra §§ 3857T— 

6. 
ae Walsh v. Hartford F. Ins, Co., 
13 N. Y. 5 [rev 9 Hun 421]; Pechner 
v. Pheenix Ins. Co., 65 N. Y. 195 {aff 
6 Lans. 411, and aff 95 U. S. 188, 24 
L. ed. 427]; Carroll v. Charter Oak 
Ins. Co., 1 Abb. Dec. 316, 10 AbbPrNS 
166 [aff 40 Barb. 292]; McCabe v. 
Dutchess COMry, Nut. ins. CO. als 

un (N. Y.) 599. 
ee, : Nees v. Glens Falls Ins. Co., 
7 F. Cas. No. 3,590; Western Assur. 
Co. v. Williams, 94 Ga. 128, 21 SE 


370; Simonton v. Liverpool, etc., Ins. 
cat 51 Ga. 76; Carrugi v. Atlantic, 
F. Ins. Co., 40 Ga. 135, 2 AmR 567; 


en v. Niagara F. Ins. Co., 89 N.Y. 
ote 42 Nae, 297, 15 NY Wkly Dig 41 
[aff 24 Hun 139, 12 NYWklyDig 3 (aff 
61 HowPr 144)]; Whited v. Germania 
Wee Inst Coun 6. Ne Ys 415, 32 AmR 
330 [aff 13 Hun 191]; Pechner ¥, 
Pheenix Ins. Go., 65 N. Y. 195 ee 
Lans. 411, and aff 95 U. S. 1335 
TL. ed. 427]; McCabe -v. Dutchess 
County Mut. Ins. Co., 14 Hun (N. =} 
599: Arkill v. Commerce Ins._Co., ta 
Hun 455 [aff 69 N. Y. 191, 25 sak 
Cone v. Niagara F. Ins. Co., 


168]; a 
PW O na sone att a0 Ole Nit Mare 
Anat Bavier y. Arctic F. Ins. Co., 


@ Ge 297 batlso N, Y.115 


1 Thomps. 53 Wis. 


Shafer v. aes Ins. Co., 

WwW ‘ : 
a me Avent with limited authority. 
—That an insurance agent, without 
authority to make contracts of insur- 
ance, or to make indorsements on 
policies, or to consent to the removal 
of property, had transmitted plain- 
tiff’s policy to defendant’s general 
agents, who had such authority, for 
their written or printed assent to 
previous removals, does not and can- 
not operate to estop the insurer from 
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policy.® 


He cannot 


relying on the fact that no such as- 
sent was procured for the removal 
in question. Pringle vy. Spring Gar- 
den Ins. Co., 205 Mass. 88, 91 NE 209. 

63. Athens Mut. Ins. Co. v. Evans, 
132 Ga. 703, 64 SE 993; Lippman v. 
Afttna Ins. Co., 108 Ga. 391, 33 SE 897, 
75 AmSR 62; Morris vy. Orient Ins. 
Co., 106 Ga. 472, 38 SE 430; Farmers’ 
Mut. Fire Assoc. v. Steed, 20 Ga. A. 
329, 98 SE 75; Kyte v. Commercial 
Assur, Co., 144 Mass. 48, 10 NE 518; 
Hale v. Mechanics’ Mut. F. Ins. Co., 6 
Gray 169, 66 AmD 410; Forbes v. 
Agawam Mut. EF. Ins. Co., 9 Cush. 
470; Hunt v. State Ins. Co., 66 Nebr. 
121, 92 NW 921; Hartford F. Ins. Co. 
v. Landfare, 63 Nebr. 559. 88 NW 1779; 
O’Brien y. Prescott Ins. Co., 134 N. Y. 
28, 31 NE 265 [rev 57 Hun 589, 11 
NYS 125]; Messelback v. Norman, 
122 N. Y. 578, 26 NE 34 [aff 46 Hun 
414]; Walsh v. Hartford F. Ins. Co., 
73 N. Y. 5 [rev 9 Hun 421]; Frank- 
furter v. Home Ins. Co., 10 Mise. 157, 
31.,.NYS 13 frey, 6, Mise. 49,26 NYS 
81]; Warren vy. Phcenix Ins. Co., 19 
NYS 990; Hess v. Washington F. & 
Maan: CO mn INGYas929 9. [atte oN. oc 
764 mem, 27 NE 408 mem]; Hill v. 
London Assur. Corp., 16 Daly 120, 9 
NYS 500; Ohio Farmers’ Ins. Co. v. 
Titus, 82 Oh. St..161, 92 NE 82. 

Limitations on power of agents 
generally see Supra § 364. 

64. Contrary view see infra notes 
68-78. 


65. See supra note 63. 
See infra note 77. 
See generally cases 
52-54; infra notes 68-73. 
Ark. — German-American Ins. 
Co. v. Humphrey, 62 Ark. 348, 35 SW 
428, 54 AmSR 297. 

Fla.—tTillis v. Liverpool, etce., Ins. 
Co., 46 Fla. 268, 35 S 171, 110 AmSR 
89 


supra 


Ida.—Allen vy. Phoenix Assur. Co., 
14 Ida. 728, 95 P 829. 
Tll.—Phenix Ins. Co. v. Grove, 215 


Tll. 299, 74 NE 141, 25 LRANS 1 [aff 
LUG > lls eA 5201; “Phenix ‘Ins. .Cor v- 
Bart, 149 Ill. 513, 36 NE 990 [aff 39 
Til. A. 517]; Manufacturers’, etc., Ins. 
Co. v. Armstrong, 145 Ill. 469, 34 NE 
553; Orient Ins. Co. v. McKnight, 96 
Til, As. 525. [aff) 197 Ill. 290, 64) NE 
SoG. . 
Ind.—Hanover F. Ins. Co, v. Dole, 
20 Ind. A. 333,,50° NB 772. 
Iowa.—Mattocks v. Des Moines Ins. 
Co., 74 Iowa 233, 37 NW 174; King v. 
Council Bluffs Ins. Co., 72 Iowa 310, 
83 NW 690; Viele v. Germania Ins. 
Co., 26 Towa. 9, 96 AmD 838. 
Kan.—Hartford F. Ins. Co. vy. Me- 
Carthy, 69 Kan. 555, 77 P 90; German 
Ins, Co, Vv. Gray, 43 Kan. 497, 23° P 
637, 19 AmSR 150. 8 LRA 70; Long 
Island Ins. Co. v. Great Western Mfg. 
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Hence from one point of view the chief 
distinction between the rule obtaining in these ju- 
risdictions, and the rule in those jurisdictions where 
provisions requiring waivers to be in writing are 
held to be ineffectual °* is that in the former juris- 
dictions the courts uphold limitations on the power 
of agents,®* while in the latter jurisdictions the 
courts hold such limitations ineffectual.®® 
distinction is not controlling in all eases. 
cases involving the effect of a provision requiring 
a waiver to be in writing attached to or indorsed 
on the policy are decided upon a consideration of 
the provision itself without reference to the power 
of agents to waive conditions.%* 

Contrary view. The view adopted by many courts 
is that a provision in the policy requiring a waiver 
to be in writing attached to or indorsed on the 
policy is inserted only for the benefit of the insurer 
and that it may be waived as well as any other 
condition of the policy,®* either by express agree- 
ment or by conduct;® and that, despite the provi- 
sion, a condition in the policy may be waived by 
parol,’® and even by acts or conduct on the part 


But this 
Many 


Coug.2. Kane Ay rsdn se eas oe 
Ky.—People’s' Nat. EF! Ins. *Co./-v- 
Jackson, 155 Ky. 150, 159 SW 688; 


Mattingly v. Springfield F. & M. Ins. 
Co., 120 Ky. 768, 88 SW 577, 26 KyL 
1187, 90 SW 577, 28 KyL 795; German- 
American Ins. Co. v. Yellow Poplar 
Lumber Co., 84 SW 551, 27 KyL 105; 
New Orleans Ins. Co. v. O’Brian, 8 
Kyl 785. 

Mich.—Westchester F. Ins. Co. v. 
Earle, 33 Mich. 143. 

Minn.—St. Paul F. & M. Ins. Co. v. 
Parsons, 47 Minn. 352, 50 NW 240; 
Lamberton vy. Connecticut F. Ins. Co., 
39 Minn. 129, 39 NW.76, 1 LRA 222. 


Miss.—Liverpool, ete., Ins. Co. v. 
Sheffy, 71 Miss. 919, 16 S 307. 

Mo.—Pelkington v. National Ins. 
Co,, 55 Mo. 17253, Mechanics’, etc. 


Ins. Co. v. Dalton, (A.) 189 SW 771; 
Gorton v. Milwaukee Mechanics’ Ins. 
Co., 115 Mo. A. 69, 90 SW 747; Burn- 
ham v. Greenwich Ins. Co., 56 Mo. A. 
582, 63 Mo. A. 85; Barnard v. Na- 
tional F. Ins. Co., 38 Mo. A. 106. 

N. C.—Grubbs v. North Carolina 
Home> InsiCo:, e108 Nu C gate ekg aSr 
236, 28 AmSR 62. 

Or.—Schmurr y. State Ins. Co., 30 
On e200 eo Gar 

Pa.——Queen _ Ins. 
WklyNC 220. 

S. C—wWilson vy. Commercial Union 
Assur.,,Co:, 51.-S. (C. 5403) 29 (Sim) 245) 
64 AmSR, 700. 

Tex.—Waegner v. Westchester F. 
Ins. Co., 92 Tex. 549, 50 SW 569 [rev 
(Civ. A.) 48 SW 49]; Home Mut. Ins. 
Co. v. Nichols, (Civ. A.) 72 SW 440; 
German sins) Co... Cain, (Civ, Ae), ot 
SW 657; Pennsylvania F. Ins. Co. v. 
Maines), wd g LEX. Civee Ay. tl lie 35 = Svs 
55; Burlington Ins. Co. v. Rivers, 9 
Tex. Civ. A. 177, 28 SW 458>- Phenix 
Ins. Go. v. Witt, (Civ. A.) 25 SW 796. 

Va.—Georgia Home Ins. Co. v. Kin- 
nier, 28 Gratt. (69 Va.) 88. 

Wyo.—Kahn v. Traders’ Ins. Co., 
4 Wyo. 419, 84-P 1059, 62 AmSR 47. 

[a] Mutual company.—(1) The 
rule is applicable to a provision con- 
tained in the by-laws of a mutual 
company. Kentucky Growers’ Ins. 
Co. v. Logan, 149 Ky. 453, 149 SW 
922. (2) The rules of a mutual com- 
pany requiring indorsement of addi- 
tional insurance may be waived by 
the provisions of the policy itself. 
Philbrook v. New England Mut. F. 
Ins. Co., 37 Me. 137. 

69. Continental Ins. 
65. Ind. A. 502, 114 NE 
752; Lutz v. Anchor F. 
Iowa 136, 94 NW 274, 98 AmSR 
349. 

70. Ala.— Alabama State Mut. 
Assur. Co. y. Long Clothing, ete., Co., 
123 Ala. 667, 26 S 655. 

Cal.—Mackintosh v. Agricultura) F. 


Coy Va, Harrisyess 


Cos wa blair, 
763, 116 NE 
ms. .Co:, 120 
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of the insurer.7! As a waiver may be by parol, it 
is not competent for the parties to alter the law 
by contracting that it shall not be valid unless in 
writing.’? In these jurisdictions, it is a rule that, 
despite the limitation, it may be shown by parol 
evidence that the insurer has lost his right to 
invoke a provision of forfeiture.“ The courts 
adopting this rule hold that, despite a provision in 
the policy that the: waiver must be in writing at- 
tached to or indorsed on the policy, an agent who 
has general authority to make contracts of insur- 
ance, and who is therefore authorized to waive con- 
ditions generally,’* may bind the company by a 
parol waiver of any of the conditions or provisions 
inserted in the policy for the insurer’s benefit,’® in- 
eluding the provision that the waiver must be in 
writing,’® even though the policy attempts to limit 
the powers of all ‘officers and agents respecting 
waiver to waivers in writing attached to the pol- 
icy.77 Where an agent has authority to consent on 
behalf of the insurer to a particular act, his oral 
consent is binding on the insurer, although the 
policy provides that no agent should have power 
to give any permission affecting the insurance under 
the policy, unless in writing and attached thereto.”® 
Statutory provisions. In some jurisdictions stat- 
utes prescribing a standard form of policy contain- 
ing a provision that the conditions of the policy 
cannot be waived except by a writing attached to 
or upon the face of the policy are considered to 


Ins: -Co., 150. Cal,, 440, 89. P 102; 119 
AmSR 234. 

Ky.—German-American Ins, Co. v. 
Yellow Poplar Lumber Co., 84 SW 


surance, receives the premiums and 
delivers the policy may, by his words 
or conduct, waive such provision, al- 
though the policy provides that it 
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have the force of law and to prevent a waiver 
made or evidenced in any other manner from being 
effective.*® In these jurisdictions rules formerly 
prevailing as to the construction and effect of pro- 
visions in the policy requiring waivers to be in 
writing 8° are inapplicable to policies issued since 
the enactment of the statute;*! but a contrary con- 
clusion is reached.8? Some courts hold that under 
a statute providing that a contract of fire insur- 
ance, to be binding, must be in writing, an agree- 
ment to alter the contract must also be in writing.®* 
But other courts hold that a waiver by the insurer 
of one of the provisions of a policy, after its issu- 
ance, is not within a statute providing that in all 
insurance against loss by fire the condition of in- 
surance shall be stated in full and rules and by- 
laws of the company shall not be. considered as 
a warranty or a part of the contract except so far 
as they are incorporated in full in the policy.®4 

[§ 378] (2) Construction and Application of 
Requirements. A provision in a policy prohibiting 
waiver of conditions, except in writing, applies to 
waivers made after the execution and delivery of 
the policy.*5 However, it refers only to waivers 
of those conditions which relate te the formation 
and continuance of the contract and not to those 
to be performed after loss.86 In particular policies 
the provision has been construed to apply to all 
express conditions in the policy and not simply to 
those immediately preceding it.87 In ease the in- 


the agent’s power by provisions in 

the pclicy. Liquid Carbonic Acid 

ag Co. v. Phceenix Ins. Co., 126 Iowa 
101 NW 749. 


Se betas a 


bb1, 27, Kyl, 105. 

Or.—Schmurr y. State Ins. Co., 30 
Or. 29, 46 P 363. 

Pa.—Bush y. Hartford F. Ins. Co., 
Ban a. 49 id, AY OL6s Witmer: Vv. 
Royal Ins. Co., Ltd., 68 Pa. Super: 12, 
Contra Devaney v. Northwestern Nat. 
Ins. Co., 64 Pa. Super. 510. 

Tex.—British America Assur. Co. 
Vv. Mrancisco, 58 Tex. Civ. A. 75, 1238 
SW 1144; Agtna Ins. Co, v. Eastman, 
(Civ. A.) 80 SW 255. Contra Phoenix 


Ins..Co. v. Dunn, (Civ. A.) 41 SW 
109. 

71. Alabama State Mut. Assur. 
Co. v. Long Clothing, etc., Co., 123 


Ala. 667, 26 S 655. 

72. Alabama State Mut. Assur. Co, 
v. Long Clothing, ete, Co., 123 Ala. 
667, 26 S 655; Northwestern Nat. Ins. 
Coa. ¥. Avant, 132 Ky. 106, 116 SW 
274; Adtna Ins. Co. v. Eastman, Cree 
Civ. A.) 80 SW 255. 

73. Allen v. Phenix Assur. Co., 14 
Ida. 728, 95 P 829; Reliance Ins. Co. 
Vv. Dalton, (Tex. Civ. A.) 178 SW 966 
[reh den 180 SW 668]. 

74. See supra § 360. 

75. Cal.—Mackintosh v. Agricul- 
tural FY Ins. Co., 150 Cal. 440, 89 P 
102, 119 AmSR 284; Anderson Bank 
v. Home Ins, Co., 14 Cal. A. 208, 111 
Pi 507. 

Kan.—German Ins. Co. v. Ams- 
baugh, 8 Kan, A. 197, 55 P 481. 

Ky._-German-American Ins: Co. v- 
Yellow Poplar Lumber Co., 84 SW 
551, 27 Kyl 105. 

Mich. —Beebe v. Ohio Farmers’ Ins. 
Co., 93 Mich. 514, 53 NW 818, 32 
AmSR 519, 18 LRA. 481 [foll Rediker 
v. Queen Tns, Co., 107 Mich, 224, 65 
NW 105]. 

Tex.—Wagner v. Westchester F. 
Ins. Co., 92 Tex. 549, 50 SW 569 [rev 
(Civ. A.) 48 SW 49]; Codperative Ins. 
Assoc. v. Ray, (Civ. INS 138 SW 1122 
Delaware Ins. Co. v. Hill, (Civ. AS 
127 SW_ 283. 

[a] Vacancy clause.—‘‘While it is 
true that a vacancy clause in an’ in- 
surance policy is held to be binding, 
it is also true that the agent who 
takes the application, issues the in- 


can only be done by writing, en- 
dorsed on the policy.’’ People’s Nat. 
yin CO. va TAGREOR: 155 Ky. 150, 
152, 159 SW 68 

[b] Case distinguished —*In Glad- 
ding v. California, ete., Ins. Co., 66 
Caly 6304". 764, the agent who_ at- 
tempted to waive the conditions was 
a local agent, and not, as here, a gen- 
eral agent, who, for contractual pur- 


poses, impersonated the company 
itself. The general remarks’ con- 
tained in the opinion in that case 


cannot be deemed authority, so far 
as they indicate a lack of power in 
the general agent to waive such con- 
ditions by acts amounting to a new 
contract or an estoppel, and without 
indorsement upon or attached to the 
policy.” Mackintosh vy. Agricultural 
F. Ins. Co., 150 Cal. 440, 449, 89 P 
102, 119 AmSR 234, 

76. Hanover F. Ins. Co. v. Dole, 
20 Ind. A. 333, 50 NE 772; British 
America Assur. Co. v. Francisco, 58 
Tex. Civ. A. 75,.123 ‘SW 1144. 

77. Cal.—Mackintosh v. Agricul- 
tural EF. Ins. Co., 150 Cal. 440, 89 P 
102, 119 AmSR 234; Anderson Bank 
v, Home Ins. Cot, 14: Cali A. 208, 111 
P 507. And see Sharman v. Con- 
tinerital,ins. Coy L67 [Cali Ia 7 38) P 
708, 52 LRANS 670 (recognizing the 
rule and holding that it does not ex- 
tend to a soliciting agent). 

Ind.—Hanover F. Ins. Co. vy. Dole, 
20. Ind. A.. 333,50 NE) 772, 

Kan.—German Ins. Co. v. Gray, 43 
Kan. 497, 23. P .637, 19 AmSR*150, 8 
LR ASTOR 

Ky.—German-American Ins, Co. vy. 
Yellow Poplar Lumber Co., 84 SW 
551, 27 Kyl 105. 

Mich.—Beebe v. Ohio Farmers’ Ins. 
Go.,, 93° Mich. 514, 538° NW) "816,%32 
AmSR 519, 18 LRA 481 [foll Rediker 
v. Queen Ins. Co., 107 Mich. 224, 65 
NW 105]. 

[a] In Iowa (1) the contrary was 
held. O’Leary v. Merchants’, etc., 
Mut. Ins. Co., 100 Iowa 173, 66 NW 
175, 69 NW 420, 62 AmSR 555. (2) 
But the rule has been changed by a 
statute prohibiting limitations 


ore: Home Mut. Ins. Co. v. Nichols, 
(Tex. Civ. A.) 72 SW 440; German 
Ins. €o:. -v. Cain,” (Bexs: Civ® “A:)e37 
SW 657. 

79. Anderson y. Manchester F. 
Assur. Co., 59 Minn, 182, 60 NW 1095, 
50 AmSR 400, 28 LRA 609; Board- 
man v. Pennsylvania Ins. Co., 84 Or. 
60, 164 P 558; Hronish v. New York 
Home Ins. Co., 33 S. D. 428, 146 NW 
588; Straker v. Phenix Ins. Co., 101 
Wis. 413, 77 NW 752. 

[a] Purpose of statute—‘“It is a 
well-known fact, to both the bench 
and the bar, that, in the trial of 
causes involving the question of the 
waiver of conditions in contracts of 
insurance, the conflict of the testi- 
mony for one party with the tes- 
timony for the other party is so 
great that it can be reconciled on no 
other theury than that the witnesses 
on one side or the other are guilty 
of perjury, and it is for the purpose 
of preventing this abuse that the 
law was enacted requiring such 
agreements of waiver to be reduced 
to a writing of some sort indorsed 
upon or attached to the policy and 
making such writing the only compe- 
tent evidence of such agreement.’” 
Hronish v. New York Home Ins. 


at 33° S) D. 428, 489). 146- NW 
588. 

80. See supra notes 68, 70. 

81. Boardman vy. Pennsylvania Ins. 
Co., 84 Or.:60,: 164 P 558, 


82. Dahrooge Vv. Sovereign WF. 
Assur. Co., 175 Mich, 248, 141 NW 
572 (deciding the point without dis- 
cussion). 

83. Sparks v. National Union, F. 
Ins. Co., 28 Ga. A. 38, 97 SE 462. 

84. Caledonian F. Ins. Co. v. Shep- 
herd, 111 Miss. 175, 71 S 314: 

85. State Ins. Co. v. Hale, 1 Nebr. 
(Unoff.) 191, 95 NW 478. 

8S. Twin City F. Ins, Co. v. Stock- 
men’s Nat. Bank, 261 Fed. 470; New 
Orleans Ins. Assoc. v. Matthews, 65 
Miss. 301, 4S 62: 

87. O’Brien yv. Prescott Ins. Co., 
124 N. Y. 28, 31 NE 265 [rev 57 Hun 


of 1589, 11 NYS 125 Als 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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surance is effected verbally without any poliey be- 
ing issued, conditions of the blank form of policy 
requiring indorsement of permission to earry fur- 
ther insurance are inapplicable.88 An assignee of 
the person to whom an oral consent has been given 
to do an act required by the policy to be indorsed 
thereon cannot take advantage of such consent.®® 
Where the insurer is otherwise estopped from as- 
serting a forfeiture, it cannot set up a noncom- 
pliance with a provision of the policy requiring 
waivers to be in writing attached to or indorsed on 
the policy.°° The rule that knowledge of the agent 
is imputable to the insurer is not affected by pro- 
visions requiring written waivers to be indorsed 
on or attached to the policy;®2 but there is con- 
trary authority.®°* If the insurer, or its authorized 
agent, at the time of the issuance of the policy 
has knowledge of facts which violate the conditions 
of the policy, it cannot escape liability on the 
ground of noncompliance of a condition requiring 
consents or waivers or variations of the printed con- 
ditions to be in writing on the policy; but there 
is some authority to the contrary.®°> Where notice 
is given to the insurer or his agent of additional 
insurance, and no objection is made, the insurer 
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is estopped from insisting on a forfeiture because 
his consent was not indorsed on the policy as pro- 
vided by the terms thereof.°* Provisions requiring 
waivers to be in writing attached to or written on 
the policy do not prevent the company from being 
estopped by the conduct of its officers, as where 
the company, through its proper officers, has knowl- 
edge of a breach of condition and leads the insured 
to rely on the policy as a valid policy and to believe 
that his property is protected thereby.®°? The rule 
that, where the insurer accepts or retains an un- 
earned premium after knowledge of facts affording 
ground of forfeiture, it. cannot assert the forfeit- 
ure,’ is applicable even though its consent to the 
acts in question, or a waiver, are not indorsed on 
the policy as provided for by its terms;°? but the 
opposite rule has been asserted.1 However, some 
courts, distinguishing between knowledge acquired 
after the issuance of the policy and that possessed 
prior or contemporaneous with its issuance, hold 
that oral notice to, and knowledge of, an agent of 
a breach of condition, given and acquired after 
the issuance of the policy, does not prevent the 
application of the limitation in the policy.2 Under 
a policy requiring the written or printed assent 


88. Eureka Ins. Co. vy. Robinson, 
56 Pa. 256, 94 AmD 65. 

89. Hower v. State Ins. Co., 58 
Iowa 51, 12 NW 79. 

90. German American Ins. Co. v. 
Hyman, 42~-Colo: 156, 94. P 27, 16 
LRANS 77; Continental Ins. Co. v. 
Buchanan, 108 SW 355, 32 KyL 1298; 
Walsh v. Dwelling House Ins. Co., 2 
LackLegN (Pa.) 125. 

91. See supra §§ 368-369. 

92. Cal.—Arnold v. American Ins. 
Co., 148 Cal. 660, 84 P 182, 25 LRAINS 
6. See Sharman v. Continental Ins. 
Conrado  Calwmlti. alose i ad0Ss wos 
LRANS 670 (holding that such a 
provision preveits the knowledge of 

soliciting agent from being imputed 
the company, he being. without 
power to waive the provision), 

Ga.—-Commercial Union Assur. Co. 
v. Lyon, 17 Ga. A. 441, 87 SE 761. 

Ill.—Abrahamson vy. Hartford F. 
Ins. Co., 181 Tll. A, 254. 

Md.—Hartford F. Ins. Co. v. Keat- 
ing, 86 Md. 180, 38 A 29, 68 AmSR 
499, 

Mo.—Utz v. Orient Ins. Co., 139 Mo. 
Aad 2: CLO LS Ws Coos Ross-Langford 
v. Mercantile Town Mut, Ins. Co., 97 
Mo, A, 79, 71 SW 720; Wooldridge v. 
German Ins. Co., 69 Mo. A. 413; 
Thackery Min., etc., Co. v. American 
F, Ins. Co., 62 Mo. A. 293. | 

Oh.—Foster v. Scottish Union, etc., 
Ins. Co., 127 NE 865. 

Okl.—Germania F. Ins; Co. v. Bar- 
ringer, 43 Okl. 279, 142 P 1026. 

Tex.—Continental Fire Assoc. Vv. 
Norris, 30 Tex. Civ. A. 299, 70 SW 769. 

Wis.—Welch vy. Philadelphia Fire 
Assoc., 120 Wis. 456, 98 NW 227 [dist 
Straker v. Phenix Ins. Co., 101 Wis. 
413, 77 NW 752; Bourgeois v. North- 
western Nat. Ins. Co., 86 Wis,. 506, 
57 NW 347]; Hobkirk v. Phenix Ins. 
Co., 102 Wis. 18, 78 NW. 160; St. 
Clara Female Academy v._ North- 
western Nat. Ins. Co., 98 Wis. 2D bs 
73 NW 767, 67 AmSR 805; Roberts 
vy. Continental Ins. Co., 41 Wis. 321. 

[a] In Oklahoma the rule is other- 
wise as to policies issued prior to 
statehood. Des Moines Ins, Co. v. 
Moon, 33 Okl. 437, 126 P 753; Cos- 
mopolitan F. Ins. Co. v. Moon, 33 Okl. 
445, 126 P 756; Home Ins. COMA. 
Ballard, 32 Okl. 723, 124 P.316. 

93. U. §.—Clemments v. German 
Ins. Co., 153 Fed. 237; Atlas Reduc- 
tion Co, v. New Zealand Ins. Co., 138 
Fed, 497, 71 ot 21, 9 LRANS 433 
aff 121 Fed. 929]. f 
: Nebr.—Germar Ins. Co. v. Heiduk, 
30 Nebr. 288, 46 NW 481, 27 AmSR 
02. ~ x 
; N. Y.—Woodside Brewing Co. Vv. 
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Pacific F. Ins. Co., 159 N. Y. 549, 54 
NE 1095; Whited v. Germania F. Ins. 
Cots Ge Ni Wise 4b, oo PAM Sin 3303 
Tompkins vy. Hartford F. Ins. Co., 
22 App. Div. 380, 49 NYS 184; War- 
ren. v. Phenix Ins. Co., 19 NYS 990. 
Compare Carroll y. Charter Oak Ins. 
Co., 1 Abb. Dec. 316, 10 AbbPrNS 166 
{aff 40 Barb. 292] (where a fire in- 
surance policy provides that no con- 
dition can be waived except in writ- 
ing, signed by an executive officer, 
and that the policy is void if other 
insurance is procured without notice 
to the company indorsed on the 
policy, and a general agent accepts a 
renewal premivm, acting within the 
scope of his authority and with 
knowledge of other insurance, and the 
company acknowledges in writing the 
receipt of the money, renews the 
policy by the delivery of a renewal 
receipt, and does not return the pre- 
mium, it is presumed that the com- 
pany had the same knowledge as the 
agent and the condition that the 
policy shall be void where other in- 
surance is obtained without notice to 
the company indorsed on the policy 
is waived). 

N. C.—Roper v. National F, Ins. 
Co., 161 N. C. 151, 76 SE 869; Grabbs 
v. Farmers’ Mut. F. Ins. Assoc., 125 
N. C. 389,34 SE 5083. 

Or.—Oatman v. Bankers’ Fire Re- 
lief Assoc., 66 Or. 388, 133 P. 1183, 
134 P 1033. 

Pa.+Commonwealth Mut, F. Ins. 
Co. v. Huntzinger, 98 Pa. 41. 

94. U. S.—-Diebold v. Phoenix Ins. 
Co., 33 Fed. 807; Hunt v. Mercantile 
Ins. Co., 22 Fed. 503. 

Ala.—Pope v. Glens Falls Ins. Co., 
130 Ala. 356, 30 S 496. 

Conn. — Lockwood v. Middlesex 
Mut. Assur. Co., 47 Conn. 553. 

Ga.—Globe, ete. I. Ins. Co.) v. 
Walker, 103 SE 407; Clay v. Phoenix 
Ins. Co., 97 Ga. 44, 25 SE 417; City F. 
Ins. Co. v. Carrugi, 41 Ga. 660. 

Ill.—Lycoming Ins. Co. v. Bar- 
ringer, 73 Ill. 230; Reaper City Ins. 
Co. v. Jones, 62 Ill. 458. 

Ind.—Gerian-American Ins. Co. v. 
Yeagley, 163 Ind. 651, 71 NE 897, 2 
AnnCas 2755 Philadelphia Fire 
Aissoc. y. Yeagley, 34 Ind. A. 387, 72 
NE 1035. 

Iowa.—Lamb v. Council Bluffs Ins. 
Co., 70 Iowa 238, 30 NW 497. 

Ky.—Rhode Island Underwriters’ 
Assoc. v. Monarch, 98 Ky. 305, 32 SW 
959, 17 KyL 876; Kenton Ins. Co. v. 
Shea, 6 Bush 174, 99 AmD 676. 

Me.—Emery v. Piscataqua F., etc., 
Ins. Co., 52 Me. 222. 

Mich.—Bryant v. Granite State F. 


Ins, Co., 174 Mich. 102, 140 NW 482; 
Peoria, M.,.etc:, Ins: Co. “v. ‘Hall 12 
Mich. 202. 
Minn.—Broadwater v. Lion F. Ins. 
Co., 34 Minn. 465, 26 NW 455. ! 
Mo.—Parsons v. Knoxville F. Ins. 
me 132 Mo, 583, 31 SW 117, 84 SW 


N. H.—Perry v. Dwelling-House 
Ins. Co., 67° Nn Hi. 92915, 33) A731 568 
AmSR 668; Hadley v. New Hampshire 
Bet Insi. Cor 55, IN, is OF 

N. Y.—Carpenter Vv. German- 
American: Ins, Co., 135 N.Y. 298, 31 
NE 1015; Berry v. American Cent. 
Ins, Co., 182 N. Y. 49, 30 NE 254, 28 
AmSR. 548 [aff 5 Silv. Sup. 242, 8 
NYS 762]; Woodruff v. Imperial F. 
Ins. Co., 83 -N. Y. 133; Van Schoick 
v. Niagara F. Ins. Co., 68 N. Y. 434; 
Pitney v. Glens Falls Ins. Co., 65 
N. Y. 6; Stage v. Home Ins. Co., 76 
App. Div. 509, 78 NYS 555; McCabe 
v. Farm Bldg. F. Ins. Co., 14 Hun 
602; Brothers v. California Ins. Co., 
3 NYS 89° [aff 121. N. Yo"659 mem, 
24 NE 1092 mem]. 

N. C.—Cowell v. Phceenix Ins. Co., 
126 N. C. 684, 36 SE 184; Grabbs v. 
Farmers’ Mut. F. Ins. Assoc., 125 
N. C. 589, 34 SE 503. 

Va.—Loudoun County Mut. F. Ins. 
Co. v. Ward, 95 Va. 231, 28 SE 209. 

Wis.—Schultz v. Caledonian Ins. 
Co., 94 Wis. 42, 68 NW 414; Goss v. 
Agricultural Ins. Co., 92 Wis. 233, 65 
NW 1036; Smith v. Commonwealth 
Ins. Co., 49 Wis. 322, 5 NW 804. 

95. German Ins. Co. v. Heiduk, 30 
Nebr. 288, 46 NW 481, 27 AmSR 402; 
Smith vy. Farmers’ Mut. F. Ins, Co., 
19 Oh. St. 287. Contra McKelvey v. 
Hureka F. & M. Ins. Co., 34-Oh. Cir. 
Ct. 443. : 

96. -Aitna Ins: -Co.ty. 
(Tex. Civ. A.) 80 SW 255. 

97. Arnold y. American Ins. Co., 
148 Cal. 660, 84 P 182, 25 LRANS 6; 
Madden v. Phoenix Ins. Co., 70 S. C. 
295, 49 SH 855. 

98. See infra §§ 402, 406. 

99. Fla.—Hartford F. Ins. Co. v. 
Redding, 47 Fla, 228, 37 S 62, 110 
AmSR 118, 67 LRA 518. 

Ky.—Continental Ins. Co. v. Buch- 
anan, 108 SW 355, 32 KyL 1298. 

Mich.—Pollock vy. German F. Ins. 
Co., 127 Mich. 460, 86 NW 1017. 

N. Y.—Carroll v. Charter Oak Ins. 
Co., 1 Abb. Dec. 316, 10 AbbPrNS 
166. 

Tex.—Hibernia Ins. Co. vy. Malevin- 
sky, 6, Tex. Cilvyel Aj (Sie24" Sw ase: 

1. Woodard y. German American 
Ins. Co., 128 Wis. 1, 106 NW 681, 116 
AmSR 17. 

2. Woodside Brewing Co. v. Pacific 


Eastman, 
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of the insurer to a change of the terms of the con- 
tract, the insurer cannot be held bound by an 
implied waiver by reason of knowledge of, or as- 
sent in words or by conduct to, a possible future, 
as distinguished from a present, use of the prop- 
erty.® 

Parol evidence. In accordance with the rules just 
stated it is held that, where an insurance company 
is estopped by the conduct of its agent, acting with- 
in the apparent scope of his authority, from avail- 
ing itself of a false answer to a material question 
or other breach of warranty or violation of the pro- 
visions of the application or policy, the estoppel may 
be proved by parol evidence despite a clause in 
the policy or application to the effect that no waiver 
shall be effective unless indorsed in writing on 
the policy. Parol evidence is admissible to show 
an estoppel resulting from the issuance of a pol- 
iey with full knowledge of facts which would viti- 
ate the contract at its inception, even though the 
policy provides that conditions or provisions in the 
policy may be waived only by agreement indorsed 
on or attached to the policy. Some cases, however, 
hold that even if parol evidence of knowledge of 
an agent at the time of the issuance of a policy is 
admissible, it is legally insufficient to establish a 
waiver where the policy by its terms excludes 
waivers unless they are in writing.6 It is held 
that a stipulation in the policy that no condition 
shall be waived except in writing prevents the show- 
ing of a custom not to be prompt in demanding 
payment of premiums.” 

[§ 379] 2. Form and Sufficiency. The consent 
of the company indorsed on the policy by its au- 
thorized officer or agent to do an act otherwise 
prohibited by the policy is a waiver of the eondi- 
tion.8 And the same result follows where a rider, 


¥. Ins. Co., 11 App. Div. 68, 42 NYS {al 
620 [aff 159 N. Y. 549 mem, 54 NE | policy.—Where 
1095 mem]. 

3. Harris v- North American Ins. 
Co., 190. Mass: 361, 
LRANS 1187. 

4, ereoples 4h.) Ins: 


LRANS 1180, 9 AnnCags 373. 
5. Wisotzkey v. Niagara me. yins. 


{aff 189 N. Y. 5382 mem, 82 NE 11384 | policy. 
mem]. 
6. Northern Assur. Co. y. Grand [b] 


Teleds. 213) Pfoll, Phoenixy/Ins. (Co; v. 
Ceaphus, 29 Okl. 608, 119 P 583 as|case of vacancy, 
to the particular policy, it being the | the policy 
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Indorsement as writing upon| LRA 581, 


the policy holder, 


537, 57 S 266, 9; 
Indorsement authorizing va-| National Ben 
View, 183 U. S. 308, 22 SCt 133, 46 | cancy.—Where a fire policy contained |] (lowa) 176 NW _ 309. 


(se, eR ec ee 


[§§ 378-379 
| 

waiving a provision which the company could waive, 
is attached to the policy by an agent authorized to 
represent the company.® An extension of a prior 
policy with notice of a change which had taken 
place in the title is an express waiver in writing 
of the forfeiture? An insertion in the policy, 
or an attaching thereto, of a condition in conflict 
with the printed conditions of the policy falls within 
a provision authorizing agents to make a waiver 
provided it ‘‘shiall be written upon or attached to 
the policy.’’11_ An indorsement may of course be 
so worded as not to conflict with or impair the 
conditions and warranties contained in the policy.’ 
If the policy mentions no person by whom. the in- 
dorvsement must be made, the agent who procured 
the insurance will be deemed authorized to make 
it.13 Where the provision of the policy does not 
require that the consent of the insurer shall be 
signed or prescribe the mode of evidencing it other 
than by requiring that it shall be written upon 
or attached to the policy, the form of the writing 
is left to the agent.14 The fact of agency need not 
appear in the writing. 15 However, an unsigned con- 
sent indorsed on the policy cannot be sustained 
without distinct proof that it was made by some 
one who was in fact, or by his conduct fairly 
supposed to be, authorized to bind the company in 
that way, or that it was so recognized and acted 
upon afterward as to bind the company by some 
sort of estoppel.1® The mistake of the agent in 
making the indorsement will not result in the avoid- 
ance of the policy.17 

Compliance with charter provisions. The provi- 
sions of the charter of the company as to the place 
in or on a policy where the consent of the directors 
to a certain act should be written are merely di- 
rectory;!8 a substantial compliance therewith is 


5 AnnCas 748. (3) But 
duly authorized |the words ‘“$—-— Total concurrent 


agent of the insurer, on request of | insurance permitted,’ contained in 
makes an indorse-|a slip attached to the policy, “do not 
77 NE 493, 4]ment on the policy and returns the|of themselves give permission for 

policy to the insured with the assur-]|any additional insurance, 
Assoc. v.]ance that it is ali right, the consent | not an endorsement of an agreement 
Goyne, 79 Ark. 315, 96 SW 3865, 16]of the insurer may be regarded as|for other insurance, 


they are 


and they are 


written upon the policy within the | not a waiver of the provisions of the 
meaning of a provision requiring it | policy as to other insurance.” Phila- 
Co., 112 App. Div. 599, 98 NYS 760] to be written upon or attached to the | delphia 
Cosmopolitan F. Ins. Co. v. 
Gingold, 3 Ala, A. 


Underwriters’ Ins. Co. v. 
Bigelow, 48 Fla. 105, 111, 37 S 210. 

A. A. Cooper Wagon, ete., Co. v. 
Franklin Ins. . Co., 
See Pool v. 


a elause providing for invalidity in} Milwaukee Mechanics’ Ins. Co., 91 
an indorsement on} Wis. 530, 65 NW 54, 51 AmSR 919 
authorizing 


vacancy } (construing a written statement at- 


law at the time and place of the | waived a prior vacancy and continued } tached to the policy to impliediy au- 


making of the contract]. the policy with 
7. Barnes v, Continental Ins. Co.,}force as it 
30 Mo. A. 539. 
8. U. S.—Hartford Auto. Ins. Co. 
v. Guaranty Securities Corp., 240 Fed. [ce] 


Conn.—Batchelor y. People’s F. Ins. 
Co., 40 Conn. 56. 


insurers write 
“privilege for” 


Me. 439, 33 AmD 674. 


the same binding |thorize additicnal insurance without 
originally 
Caledonian Ins. Co. v. Smith, 65 Fla. 
429, 62 S 595, 47 LRANS 619 

Additional 


possessed. | the further consent of the company). 
10. Elliott v. Ashland Mut. F. Ins. 


Co., 117 Pa. 548, 12 A 676, 2 AmSR 


insurance. — (1) | 703. 

222. Where, at the time of insurance, the 1l. Farmers’ 
across the 

a specified amount of | 834. 

Me.—Warren v. Ocean Ins. Co., 16] “additional insurance,” 


‘ Nat. Bank v. Dela- 
policy, | ware Ins. Co., 83 Oh. St. 309, 94 NE 


such indorse- 12. Northrup y. Piza, 48 App. Div. 


ment authorizes the insured to effect | 284, 60 NYS 363 [aff 167 N. Y. 578 


Md.—Continental Ins. Co, vy. Rey-]additional insurance upon the same]|]mem, 60 NE 1117 mem}. 


nolds, 107 Md. 96, 68 A 277. 
Mich.—Bonefant v. American fF, 

Ins. Co., 76 Mich. 653, 43 NW 682. 
Miss._—New Orleans Ins. Assoc. v. additional 

Holberg, 64 Miss. 51, 8 S 175. amount 
Nebr.~-Nebraska Mercantile Mut. 


428.. insurance. 


ins. Co, u6Ll Ne Wi 26 Kunze wiv. 
American Exch. F. Ins. Co., 41 N. Y. | ment 
Nise Yar moo): 
County Mut. 


Benjamin vy. 
BINS: SOo8 wiliiaeNeeiys. 


property. to that amount, 
notifying the insurers thereof. Such ]|Ins. Co., 
indorsement is a waiver of notice of 
insurance 
specified, 
t.| printed part of the policy requires | Gingold, 3 Ala. A, 537,.57 S 266. 
Ins. Co. v. Sasek, 64 Nebr. 17, 89 NW | notice to be given of any additional 15. 
Benedict v. Ocean Ins. 
N. Y.—Buchanan ‘vy. Exchange F.|Co., 31 N. Y. 389 [aff 1 Daly 8]. (2) 16; 


Saratoga | permitted,’ while ambiguous, are con- | AmSR 234; 


without 13. Grubbs v. Virginia F. & M. 
LOS NYC. 108s TE Sy BGs 
( Powers of agents respecting waiv- 
within the |ers generally see supra §§ 357-366. 


although the 14. Cosmopolitan F. Ins. Co. 


Chauney v. German-American 
Ins. »Co,,,60,N. H: 428. 
Security; ~Ins. 4Co, -v..May.- 22 


The words, containéd in an indorse- | Mich. 466, 7 AmR ‘670: 
: slip attached to a 
412; Benedict v. Ocean Ins. Co., 31] “$2500, total concurrent insurance |Ins. Co., 


policy, 17. Mackintosh v. Agricultural F. 
150 Cal, 440, 89 P 102, 119 


Ladd. v.. Astna Ins. Co., 


strued to permit other concurrent | 70 Hun 490, 24 NYS 384 [aff 147 N. Y. 


415. insurance, not to exceed two thou-| 478, 42 NE 197]. 


Pa.—Imperial F. Ins. Co. vy, Dun- 


sand five hundred dollars. L’Engle v. 
ham, 117 Pa. 460, 12 A 668, 2 AmSR/ Scottish Union, etc., F. Ins, Co., 48 | Meeting House vy. Hillsborough Mut. 


686. 1 Fla. 82, 37 S 462, 111 AmSR 70, 67! ¥F. Ins. Co., 19 N. H. 580. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


18. Dunstable First Baptist Soe. 


+ Oe py al 


§§ 379-380] 


sufficient.1° Such provisions are more particularly 
applicable where the consent is given after the 
issuance of the policy than where it exists at the 
In the latter case it is 
properly noticed in the instrument itself.2+ 
Failure to Indorse on or Attach to 
Policy. A defense to an action on a fire insurance 
policy that the insured has done an act prohibited 
by the policy without the approval of the insurer 
indorsed on the policy as required by its terms can 
be successfully met only by showing that the in- 


inception of the policy.2° 


[§ 380] 3. 


surer has waived compliance with 


or has so acted, in relation to the subject matter 
thereof, as to estop itself from defending on the 
ground of noncompliance therewith.?2 


insured asks for some permission 
conditions of the policy and it is 


19. Dunstable First Baptist Soc. 
Meeting House vy. Hillsborough Mut. 
Has. C0171 9a Nt.” 580; 

[a] Thus a consent signified on 
the face of the policy rather than 
on the back thereof as required by 
charter is sufficient. Dunstable First 
Baptist Soc. Meeting House v. Hills- 
porough NMutiy Be eins Coe 19) IN: 

20. Dunstable First Baptist Soc. 
Meeting House v. Hillsborough Mut. 
ins Cor; LowNaa ee 5 S80. 

21. Dunstable First Baptist Soc. 
Meeting House vy. Hillsborough Mut. 
BE: ins.Co!, 19; Ni H. (680. 

22. Hook v. Berks County Mut. F. 
Ins. Co., 160 Pa. 229, 28 A. 690. 

23. U. S.—Twin City F. Ins. Co. v. 
Stockmen’s Nat. Bank, 261 Fed. 470; 
Dupuy v. Delaware Ins. Co., 
680; Diebold v. Phcenix Ins. Co., 
Fed. 807; Hun v. Mercantile Ins. Co., 
22 Fed. 503. 

Ark.—Neimeyer  v. 87 
ATK PZ srSW 38s 

Fla.—Hagle Fire Co. v. Lewallen, 
56 Fla. 246, 47. S 947; Hartford F. 
Ins. Co. v. Redding, 47 Fla. 228, 37 S 
62, 110 AmSR 118, 67 LRA’ 518. 

Ga.—Clay -v.. Pheenix Ins. Co., 97 
Ga. 44, 25 SE 417; Hartford City F. 
Ins. Co. v. Carrugi, 41 Ga. 660. 


Claiborne, 


lll.—Lycoming’ Ins. Co. v. Bar- 
ringer, 73 Ill. 230; Reaper City Ins. 
Co. v. Jones, 62 Ill. 458. 


Ind.—Continental Ins. Co. v. Blair, 
65 Ind. A. 502, 114 NE 763, 116 NE 
Tor. 

Ilowa.—Medearis v. Anchor Mut. F. 
Ins.: Co., 104 Iowa 88, 73 NW 495, 65 
AmSR 428; Lamb v. Council Bluffs 
Ins. Co., 70 Iowa 238, 30 NW 497. 
To same effect Furbush v. Consoli- 
dated Patrons of Farmers’ Mut. Ins. 
Co., 140 Iowa 240, 118 NW 371 (fail- 
ure to indorse on books of company). 

Kan.—Queen Ins. Co. v. Straughan, 
70 Kan. 186,.78 P 447, 109 AmSR 
421: Cobb v. Insurance Co. of North 
America, 11 Kan. 93. 

Ky.—Rhode Island Underwriters’ 
Assoc, v. Monarch, 98 Ky. 305, 32 SW 
959, 17 KyL 876. 

Me.—Emery v. Piscataqua F. & M: 
Ins. Co., 52 Me. 322. 

Md.—National F. Ins. Co. v. Crane, 
16 Md. 260, 77 AmD 289. 

Mich.—Kotwicki v. Thuringia Ins. 
Co., 134 Mich. 82. 95 NW 976; Pollock 
v. German F. Ins. Co., 127 Mich. 460, 
86 NW 1017; Copeland v. Dwelling- 
House Ins. Co., 77 Mich. 554, 43 NW 
991, 18 AmSR 414. 

Minn.—Broadwater v. Lyon F. Ins. 
Co., 34 Minn. 465, 26 NW 455. 

Mo.—Horwitz v. Equitable Mut. 
Ins. Co., 40 Mo. 557, 93 AmD 321; 
Nute v. Hartford F. Ins. Co., 109 Mo. 
A. 585, 88 SW 83. 

Nebr.—Kor v. American Hagle F. 
Ins. Co., 178 NW 182. f 

N. H.—Hadley v. New Hampshire 
BueInsCo..2h5 Ny 110: : 

N. Y.—Manchester v. Guardian 
Assur. Co., 151 N. Y. 88, 45 NE 381, 
56 AmSR 600 [rev 80 Hun 251, 30 
NYS 49, and dist Baumgartel v. 
Providence-Washington Ins. Co., 136 


FIRE INSURANCE ~ 


detriment.2* 


the requirement 


Where the 
contrary to the 
consented to by 


N. Y. 547, 32 NE 990 (rev 61 Hun 
118, 15 NYS 573)]; Carpenter vy. Ger- 
man American “Ins. Co.) 735° Ni OY. 
298, 31 NE 1015; Berry v. American 
Cent wins, :Co., 182) N.Y¥.-49) 1 300 Ny 
254, 28 AmSR 548; Brothers v, Cali- 
fornia; Inss, Cojsi3 NYS) 89 faff 127 
N. Y. 659 mem, 24 NE 1092 mem]; 
McCabe v. Farm Buildings F., Ins. Co., 
14 Hun 602; Carroll v. Charter Oak 
vee Co., 1 Abb. Dec. 316, 10 AbbPrNS 

N. C.—Cowell v. Phoenix Ins. Co., 
126 N. C. 684, 386 SE 184. 

Oh.—Ohio Farmers’ Ins. Co 
Burget, 17 Oh. Cir. Ct. 619, 9 Oh. 
Dec. 369. 

Okl.—German-American Ins. Co. v. 
iee,, 51 Ok 728, 151 ,P 642, 

Pa.—Melvin v. Insurance Co. of 
North America, 2 LuzLegReg 219; 
Swartz v. Insurance Co., 15 Phila. 
206. 

Tenn.—American Cent. Ins. Co. v. 
McCrea, 8 Lea 513, 41 AmR 647. 

Tex.—Planters’ Mut. Ins. Co. _v. 
Lyons, 38 Tex. 253; Delaware Ins. Co, 
v. Wallace, (Civ. A.) 160 SW 1130; 
Agtna Ins. Co. v. Eastman,’ (Civ. A.) 
80 SW, 255; Hibernia Ins. Co. v. Male- 
vinsky, 6 Tex. Civ. A. 81, 24 SW 804. 

Utah.—West v. Norwich Union F. 
Ins. Soc., 10 Utah 442, 37 P 685. 

Va.—Loudoun County Mut. F. Ins. 
Co. v. Ward, 95 Va. 231, 28 SE 209. 

Wash.—Henschel v, Hamburg-Mag- 
deburg F. Ins. Co., 4 Wash. 817, 30 
P 736; Henschel v. Western Assur. 
Co., 4 Wash. 816, 30 P 736; Henschel 
v. Oregon F. & M. Ins. Co., 4 Wash. 
476% 30 IP3785,78 P 332.) 765. 

Wis.—Schultz v. Caledonian 
Co., 94 Wis, 42, 68 NW 414. 

[a] Policy held by third person 
as collateral.—A fire insurance com- 
pany is estopped to claim a forfeiture 
of a policy because consent to a 
transfer of title to the insured prop- 
erty was not indorsed in the policy, 
as required by its terms, where its 
general agent, having authority to 
make such indorsement, promised to 
go to a third person who held the 
policy as collateral and make the in- 
dorsement, and the transferee relied 
upon such promise. Manchester vy. 
Guardian Assur. Co., 151 N. Y. 88, 45 
NE 381, 56 AmSR 600 [rev 80 Hun 
251, 30 NYS 49]. : 

[b] Assurances given over the 
telephone that the indorsement would 
be made preclude a forfeiture regard- 
less of whether or not the indorse- 
ment is actually made on the policy. 
Delaware Ins. Co. v. Wallace, (Tex. 
Civ. A.) 160 SW 1130. 

24. Maryland F. Ins. Co. v. Gus- 
dorf, 43 Md. 506; Redstrake v. Cum- 
perland Mut. F. Ins. Co., 44 N. J. L. 
294; German-American Ins. Co, v. 
Lee, 51 Okl. 28, 151 P 642; Mentz vy. 
Lancaster F. Ins. Co., 79 Pa. 475, 

[a] The question is not one of 
waiver but rather one of pure neg- 
lect of duty which it would be 
wrong to permit the insurer to take 
advantage of and profit by to the 
detriment and prejudice of a person 
who had a right to rely upon the in- 
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the insurer with an agreement to indorse the waiver 
thereon, the insurer cannot set up his own failure 
‘to put the indorsement on the policy as required 
by the provisions of the policy.?# 
unfair to permit the insurer to rely on a provision 
of the poliey requiving indorsement when the in- 
sured has relied on the insurer’s conduct to his 
The rule is particularly applicable 
when the policy is in the possession of the insurer 
for the purpose of making the indorsement. 
does not apply, and there is no waiver or estoppel, 
where the agreement to indorse is on a condition 
which is not fulfilled,?® or where the failure to 
indorse is the fault of the insured and not of the 
insurer or his agent,?* as where the policy is in 
the control of the insured and he does not produce 
it for indorsement.?® 


It is regarded as 


25 


It 


And there are eases which 


dorsement being properly made. Ger- 
man-American Ins. Co. v. Lee, 51 Okl. 
28, ‘152 P 642. 

25. Rathbone vy. City F. Ins. Co., 
31 Conn. 193; Moffitt v. Phenix Ins, 
Co., 11 Ind. A. 233, 38 NE 835; Mc- 
Guire v. Hartford F. Ins. Co., 7 App. 
Div. 575, 40 NYS 300. [aff 158 N.Y. 
680 mem, 52 NE 1124 mem]. 

26..; Connecticut, (Ry Ins. §'Cox eve 
Smith, 00 Golon A.) 12157° 51 Pa 70e 
Supple v. Iowa State Ins. Co., 58 Iowa 


29, 11 NW 716; Hill v. Commercial 
pee ge Ins. Co., 164 Mass. 406, 41 NE 
ol. 

27. Keith v... Royal. Ins, Co: 4117 


Wis. 531, 94 NW 295; Jacobs v. Equi- 
tablesins uCorm 17, UsiC. @, Boacpr 
28. . Connecticnt, “Ey Ins i@on aay. 
Smith;.-10'4 ColowAve, 121 Dil bye O 
Greentaner v. Connecticut F. Ins. Co., 
228 N. Y. 388, 127 NE 249 [rev 184 
App. Div. 293, 171 NYS 417]; Baum- 
gartel v, Providence-Washington Ins. 
Co., 136 N. Y. 547, 32 NE 990 [rev 
61 “Hun 118, 1b, NYS, 5i%3ed; Rerryauye 
Caledonian Ins. Co., 103 App. Div. 113, 
93 NYS 50; Tompkins y. Hartford F. 
Ins...Coz, 722A pp, eDiv. 4380049) Nis 
184; Tilton v. Farmers’ Ins. Co., 8&2 
Mise: 79), 143 .2N YS, 107 2 Smithiaew. 
West; Branch? Mut... BL jins, (Co. 31 
Pa. Super. 29; Monk v. Penn Tp. Mut. 
F. Ins. Assoc., 27 Pa. Super. 449. 
[a] Conversation construed. 
Where the insured, meeting the agent 
of the insurance compaiy on the 
street, tells him, ‘I have another in- 
surance out for. $1,000,’ and the agent 
answers, “All right I will attend to 
it,’ the conversation between the in- 
sured and the agent amounts to 
nothing more than an understanding 
that at some future time the insured 
will produce the policy and the agent 
will make the necessary indorsement. 
Baumegartel v. Providence-Washing- 
ton,Inss \Co.;)dis6c IN. GY. 547, ~32). NE 
990 [rev 61 Hun 118, 15 NYS 573]. 
[b] Policy locked in safe.—Where 
the insured, after making an assign- 
ment informs the agent of the in- 
surer that he has done so, that the 
assignee wants the insurance kept 
good and will pay the unpaid balance 
of the premium, and that the policy 
is locked up in a safe which he can- 
not open, and the agent answers that 
he will see that the insurance is all 
right and that the assignee shall 
have the benefit of it, the facts are 
insufficient to show a waiver of the 
provisions of the policy, and the in- 
surer is not estopped from setting up 
the change of title in defense to an 
action on the policy. Northam v. 
Dutchess County Mut. Ins. Co., 166 
N. Y.« 319, 59 NE 912, 82 AmSR 655. 
[ec] Different statements distin- 
guished.—The rule is stated to be 
“that if the agent, when approached, 
simply tells the assured to bring in 
the policy and he will make the in- 
dorsement, there is no waiver of the 
condition, but if he says it is all 
right, or makes use of any expres- 
sion indicating satisfaction with the 
change, without requiring compliance 
on the part of the assured with the 
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hold that the provision of the policy ds intended 
to protect the insurer against claims of a promise 
and failure to indorse and that the waiver is not 
valid until the indorsement is made.?® 

Written agreements not attached to policy. An 
insurance company may waive a condition made for 
its benefit, by a written agreement which it does 
not insist upon being attached to or added to the 
A vacancy permit will be valid, 
though not attached to the policy.* 
agent of the company, with knowledge of the act 
prohibited by the policy, makes out a written per- 
mit or consent before loss, the company is estopped 
from asserting a forfeiture, even though the writ- 
ten permit or consent is not attached to the policy 


policy.®° 


until after a loss has oceurred.*? 


Agreements and statements: relative to vacancy 
The insurer is bound by an agreement 
of its agent to renew a vacancy permit ** and by 
his statements to insured that a vacancy permit has 
But as there can 
be no waiver of a forfeiture until after the ground 


permits. 


been attached to the policy.** 
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even 
Where an 
[§ 381] 


[$§ 380-381 


insurer’s agent that if the property becomes vacant 
at any time in the future he will attach a vacancy 
permit to the policy is not effectual as a waiver of 
a forfeiture subsequently arising, a 

A letter from the insurer’s agents expressing a 
willingness to permit additional insurance, and in- 
viting further correspondence, but not consenting 
to any specific additional insurance, does not take 
the place of the consent of the company, written on 
the policy as required by its terms.°* 
E. Particular Matters Precluding As- 
sertion of Forfeiture—l. Fault of Agent in Prepa- 
ration of Application or Policy—a. 
The insurer will not be permitted to avoid the pol- 
icy by taking advantage of any misstatement, mis- 


In General. 


representation, or concealment, of a fact material 


of forfeiture has occurred,*> an agreement of the 


terms of the policy, a waiver is es- 
tablished.” People’s Nat. F. Ins. Co. 
v. Jackson, 155 Ky. 150, 152, 159 SW 
688; Mattingly v. Springfield 'F. & M. 
Ins. Co., 120 Ky. 768, 838 SW 577, 26 
KyL 1187, 90 SW 577, 28 KyL 795. 
29. Shuggart v. Lycoming F. Ins. 
Co., 55 Cal. 408; Worcester Bank v. 
Hartford F. Ins. Co., 11 Cush. (Mass.) 
265, 59 AmD 145; German Ins. Co. 
v. Heiduk, 30 Nebr. 288, 46 NW 481, 


27 AmSR_ 402. Contra Anderson 
Bank.v. Home Ins, Co.,.14 Cal. A. 
208 td ee? HON. 


30. Black v. Grain Shippers’ Mut. 


1 ins Assocs, LiL Lowa 309,452 
NW 7. } 
pent Hmery v. Lord, 29 App. (D. C.) 


32. Bennett v. Western Underwrit- 
ers’ Asgssoc., 130 Mich. 216, 89 NW 
702; American Cent. Ins. Co. v. Har- 
din, (Tex. Civ. A.) 151 SW. 1152. 

33. Sutherland v. Federal Ins. Co., 
97 Miss. 345, 52 S 689. 

34. Morgan y. Illinois Ins. Co., 130 
Mich. 427, 90 NW 40. 

35. See supra § 352. 

36. Patterson vy. American Ins. 
Co., 174 Mo. A. 37, 160 SW 59. 

37. Allemania F. Ins. Co. v. Hurd, 
a ech. 11, 26 AmR 491. 

Ala. — Farmers’ Mut. Ins. 
beers Vv. Tankersley, 13 Ala. A, 524, 
69 S 410. 

Ark.—Liverpool, etc., 
Payton, 128 Ark. bee; 

Security Mut. Ins. Co. v. Woodson, 
79 Ark. 266, 95 SW 481, 116 AmSR 


15. 

Ind.— Rogers v. Phenix Ins, Co., 121 
Ind. 570, 23 NE 498; Home Ins. Co. 
Vv. Sylvester, 25 Ind. A. 207, 57 NH 
991. 

Towa.—Dodge v. Grain Shippers’ 
Mut. F. Ins. Assoc., 176 Iowa 316, 
157 NW 955; Cornelius v. Farmers’ 


Ins: 'Co..evs 
194 SW 503; 


Ins. Co., 81 NW 2386; Fitchner v. 
Fidelity Mut. F. Assoc. 103 Iowa 
276, 72 NW 530. 


Me.—Maxwell v. York Mut. F. Ins. 
ox, 114 Me, 170) 95. “AY ST. 

Mich.—Aatna Live Stock F., etc., 
Ins. Co. v. Olmstead, 21 Mich. 246, 
4 AmR 483. 

N. Y.—Plumb v. Cattaraugus Coun- 
tv) Mute) Ins Cow 1a, ON. wyouoocsce 
AmD 526; Maher vy. Hibernian Ins. 
Co., 6 Hun 353 (atl ‘6 7TANE Yiwaso ls 

N. D.—Leisen v. St. Paul F. & M. 
Ins. Co., 20 N. D. 316, 127. NW 837, 
30 LRANS 539. 

Pa.—Porter v. Insurance Co. of 
North America, 29 Pa. Super. 75. 

Tex.—Attna Ins. Co.’ y.’ Brannon, 
(Civ. A.) 91 SW 614. See also Attna 
Ins. Co. v, Brannon, 99 Tex. 391, 89 
Sw 1057, 2 LRANS 548, 13 AnnCas 


1020 (recognizing the rule). 

W. Va.—Medley v. German Alliance 
Ins.) CO.g op. Wee Vas S42, 47 OS Oe: 
2 AnnCas 99. 

Ont.—Shannon v. Gore Dist. Mut. 
RF. Ins.) Co. '40 (Wirc: Q@? Br 188; 

And see eases infra notes 39-44. 

[a] Misstatements in paster.—An 
insurer is not released because a 
paster attached to the policy when 
the property was moved stated that 
it was located in a building used asa 
dwelling, whereas it was a mercan- 
tile building, where the insured 
stated the true facts to the agent. 
The insured is not responsible for the 
act of the agent in misstating the 
facts to the insurer. Lehmann v. 
Martford’ FS Ins: Cot, 1838 Mow A: 
696, 167 Sw 1047. 

Assurances of validity given by 
agent after issuance of policy see 
supra § 354. 

Mistake of agent as ground for 
rik nacre of policy see supra 

Soe es : 
Ins:Co.,-85 Fed? 125," 30 °CCAL 95% 

Ark.—Sprott v. New Orleans Ins. 
Assoc., 53° Ark. 215,13 SW-799. 

Cal.—Yoch v. Home Mut. Ins. Co., 
111 Cal. 503, 44 P 189, 34 LRA 857. 

Tll.—Buchanan v. Scottish Union, 
etc., Ins. Co., 210 Till. A. 523. 

Ind.—Phenix Ins. Co. vy. Allen, 109 
Ind. 273, 10 NE 85. 

Kan.—Phenix Ins. Co. vy. Weeks, 
45. Kan. 751, 26-P 410. 

N. Y.—Plumb v. Cattaraugus Coun- 
ty’ Mute Ins) Cos “18 UNO ¥ 2392.5 72 
AmD 526; Benedict v. Ocean Ins. 
ConalDalv.28 

Pa.—Dowling v. Merchants’ Ins. 
Co., 168 Pa. 234, 31 A 14087; Howard 
F. Ins. Co. v. Bruner, 23 Pa. 60; Sus- 
quehanna Mut. F. Ins. Co. y. Cusick, 
16 WklyNC 133. 

Tex.—Atna Ins. Co, 

(Civ. A.) 91 SW 614. 

Can.—Mahomed y. Anchor F., etce., 
Ins. Co., 48 Can. S. C. 546, 15 DomLR 
405, 26 WestLR 695, 5 WestWkly 
1088" [allowing ‘app Ll]! Bie GC. 151%, oF 
DomLR 619]. 

[a] Where the description is not 
sufficiently specific, but it was in- 
serted in the application by the agent 
of the insurer, the insurer is not in 
a situation to complain of being 
misled as to the kind of building in- 
sured or the nature of its occupancy. 
Walrod v. Des Moines F. Ins. Co., 159 
Iowa 121, 140 NW 218. 

40. Ala.—Creed v. Sun Fire Office, 
101 Ala. 522, 14 S 323, 46 AmSR 134, 
23 LRA 17% 

Colo.—State Ins. Co. v. Du Bois, 7 
Colo. A. 214, 44 P 756; Wich v. Bqui- 


v. Brannon, 


to the risk, which is due to the mistake, fraud, 
negligence, or other fault of his agent and not 
to fraud or bad faith on the part of the insured.*® 
The rule has been applied to a misdesecription of 
the property insured,?® and to misstatements as to 
title or interest,4#° enecumbrances,*! other or addi- 


table F., ete., Ins. Co., 2 Colo. A, 484, 
31 P 339. 

Conn.—Hough v. City F. Ins. Co., 
29 Conn. 10, 76 AmD 581. 

Ill. Home Ins. Co. v. Mendenhall, 
164 Ill. 458, 45 NE 1078, 36 LRA 374 
{aff 64 Ill.-A. 380]; Germania F. fins. 
Cos vs Hick 125 T1364): 27, SN 792, 
8 AmSR_ 384. [aff 23 Tl A. 381); 
Phoenix Ins. Co. v.: Tucker, 92 Tl. 
64, 34 AmR 106; Rockford Ins. Co. 
v. Nelson, 75 Ill. 548; Commercial 
Ins. Co. v. Spankneble, 52 Ill. 53, 4 
AmR 582; Dwelling House Ins. Co. v. 
Dowdall, 55 Ill. A. 622; Phoenix Ins. 
Co, v. Whiteleather, 34 Ill. A. 60; 
ees Ins. Co. v. Seyferth, 29 Tl. 
A. y 

Iowa.—Young vy. Hartford F. Ins. 
Co., 45 Iowa 377, 24 AmR 784. 

Kan.—National Mut. F. Ins. Co. v. 
Barnes, 41 Kan. 161, 21 P 165. 

Ky»—Western Assur, Co. v. Rector, 


85 Ky.’ 294; -3 'SW 416, '9 “Ky 3: 
Phoenix Ins, Co. v. Beechland Grange, 
7 KyL 671 

Mich.—Astna Live Stock F., ete. 
Ins. Co. v. Olmstead, 21 Mich. 246, 
4 AmR 483. 


Mo.—Shockey v,. Fidelity-Phenix F. 
Ins. Co., (A.) 191 SW 1049; Nute v. 
Hartford F. Ins. Co., 109 Mo. A. 585, 
&3 SW 82; Shoup vy. Dwelling House 
FE. Ins..Com51. Mo. Aw 286: 

N. Y¥.—Fatridge v. Commercial F. 
Ins, Co., 17 Hun 95; Gates v. Penn 
F. Ins. Co., 10 Hun 489. 

Pa.—Welsh v. London Assur. Corp., 
151 Pa. 607, 25 A 142, 31 AmSR 786; 
Carnes v. Farmers’ F. Ins. Co., 20 Pa. 
Super. 634. 

Tenn.—Continental F. Ins. Co. v. 
Whitaker, 112 Tenn. 151, 79 SW 119, 
105 AmSR 916, 64 LRA 451; Home 
Ins. Co. v. Hancock, 106 Tenn. 513, 
62 SW 145, 52 LRA 665. 

W. Va.—Deitz v. Providence-Wash- 
ington. Ins: Co.) 33). Wao-Wa. 526,211 
SE 50, 25 AmSR 908. 

41. Colo.— German Ins, Co. y. Hay- 
den, 21 Colo. 127, 40 P 453, 52 AmSR 
206. 

Ill.—Phenix Ins. Co. v. La Pointe, 
118 Ill. 384, 8 NE 353-{af— 27 Dll, A. 


248]. 
Ind.—Bowlus. v. Phenix Ins. Co., 
13% Ind. 106, 32 NE 319, 20 LRA 400. 
Iowa.—Bartholomew v. Merchants’ 
Ins. Co., 25 Iowa 507, 96° AmD 65; 


Anson v. Winnesheik Ins. Co., 23 Iowa 


Kan.—German Ins. Co. v. Gray, 43 
Kan, 497, 23 P 637,19 AmSR 150, 8 - 
LRA 70 

Ky. —Continental 
Haynes, 10 KyL 276. 

Mich.—Baumler vy. Farmers’ North- 
ern Mut F. Ins. Co., 148 Mich. 430, 


Ins. Co. Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


rr 


§ 381] 


fional insurance,*? and the value.of the property in- 
, The rule is applicable to mutual compa- 
nies,** at least in so far as questions of provisions 
of by-laws, and not of charter power or statutory 
The rule is not dif- 
ferent, although the policy expressly makes the 
statements in the application warranties.*® 
doctrine of estoppel in pais prevents the insurer 
from disproving the truth of statements made by 
his authorized agent in filling up an application 
If in any ease it 
is shown that the agent has been guilty of fraud 


sured.43 


regulations, are involved.*® 


with knowledge of the facts.47 


or deceit in leading the insured 


the application accurately represents the facts as 
stated to him, the insurer must bear the burden 


of the agent’s wrongful conduct.48 


sends an application prepared by himself without 
the authority of the insured,*® or includes an un- 
authorized representation,®°° or if the insurer issues 


111 NW 1069; Beebe v. Ohio Farm- 
ers’ Ins. Co., 93 Mich. 514, 53 NW 
818, 32 AmSR 519, 18 LRA 481; Tubbs 
v. Dwelling-House Ins. Co., 84 Mich. 
646, 48 NW 296; Russell v. Detroit 
Mut. F. Ins. Co., 80 Mich. 407, 45 
NW 356; Baker v. Ohio Farmers’ Ins. 
CoyLsiOe Mich PUiggs 385 NW 32160) 14 
AmSR 485; Michigan State Ins. Co. 
v. Lewis, 30 Mich. 41. 

. N. Y.—Benninghoff yv. Agricultural 
Ins. Co., 98 N. Y. 495; Mowry v. Ag- 
Ticultuna le ins) Co. 645 un e137 ces 
NYS 834 [aff 138 N. Y. 642 mem, 34 
NE 512 mem]; Holmes v. Drew, 16 
Hun 491; Masters v. Madison County 
Mut. Ins. Co., 11 Barb. 624; Smith v. 
Agricultural Ins. Co., 6 NYSt_127. 

Oh.—Hartford Protection Ins. Co. 
Vv. Harmer, 2 Oh. St. 452,59). -AmD 
€84, 

Pa.—Columbia Ins. Co. v. Cooper, 
50_Pa. 331, 

Vt.—tTarbell v. Vermont Mut. F. 
ins, Coz, 63 Vt. 53,922, A 533: Ring 
v. Windsor County Mut, F. Ins.'Co., 
51 Vit. 563. 

Wis.—Bourgeois v. Marshfield Mut. 
F. Ins. Co., 86 Wis. 402, 57 NW 38; 
Renier v. Dwelling-House Ins. Co., 
74 Wis. 89, 42 NW 208. 

42. American Ins, Co. v. Luttrell, 
89 Ill. 314; New England F., etc., Ins, 
Co. v. Schettler, 38 Ill. 166; Horn- 
thal v. Western Ins. Co., 88 N. C. 
(ile 

43. Ark.—Liverpool, etc., Ins. Co. 
v. Payton, 128 Ark. 528, 194 SW 
503. 

Cal.—Wheaton v. North British, 
ete, Ins: (Co, 76 Cal. 415, 818 P .758, 
9 AmSR 216. 

Ind.—Pickel v. Phenix Ins. Co., 119 
Ind. 291, 21 NE 898. 

Nebr.—Home F. Ins. Co. v. Fallon, 
45 Nebr. 554, 62 NW _ 860. 

N. Y.—Owens v. Holland Purchase 
dnsi Con 565 IN. Yo 060: 

Pa.—Cumberland Valley Mut, Pro- 
tection Co. v. Schell, 29 Pa. 31. 

Ss. D.—Smith v. Mutual Cash Guar- 
anty F. Ins. Co., 21 S. D, 433, 113 NW 


94. 

Can.—Mahomed v. Anchor F., etc., 
Ins. Co., 48 Can. S. C, 546, 15 DomLR 
405, 26 WestLR 695, 5 WestWkly 1038 
[allowing app 17 B. C. 517, 7 DomLR 
619 


Ont.—Redford v. Mutual F. Ins. 
Coweoss We Com@ ans, AOOS: 
44, Parno v. lowa Merchants’ Mut. 
Ins, Co., 114 Iowa 132, 86 NW 210; 
Cumberland Valley Mut. Protection 
Co. v. Schell, 29 Pa. 31. 


45. Broady v. Patrons’ Fire, etc., 
Assoc., 94 Kan. 245, 146 P 3438. 
46. Ark.—Sprott v. New _ Orleans 


Ins. Assoc., 53 Ark. 215, 13 SW 799. 

Cal.—Parrish v. Rosebud Min., etc., 
Co., 71 P 694; Menk v. Home Mut. 
oro Gn Cal 50,0 L442 83i7,7 18" 
117, 9 AmSR 158. 

Towa.—Reynolds v. Iowa, etc., Ins. 
Co., 80-lowa 563, 46 NW 659; Stone 
vy. Hawkeye Ins.‘Co., 68 Iowa 737, 
28 NW 47, 56 AmR 870. 
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The 


to believe that 


So if the agent 


Kan.—Continental Ins. SO: v. 
Pearce sor Kans 396) 518) Patol, 7 
AmSR 557. 


Mich.—Tubbs v. Dwelling. House 
Ins. Co., 84 Mich. 646, 48 NW 296. 

Mo.—Rissler v. American Cent. Ins. 
€o., 150, Mos 866, 51 Siw. 750s Shell 
v. German Ins. Co., 60 Mo. A. 644; 
Thomas v. Hartford F. Ins. Co., 20 
WO es Are 5,08 

Nebr.—German-American Ins. Co. 
v. Hart, 43 Nebr. 441, 61 NW 582. 

N. Y.—Bennett. v. Agricultural Ins. 
Co., 106 N. ¥. 248, 12 NE 609; Owens 


v. Holland Purehase Ins. Co., 56 
NBA DOD, 
Pa.—Smith vy. People’s Mut. Live 


Stock Ins ,ACoy L730 ba. Bd) 830 b67n 
Contra Commonwealth Mut. F. Ins. 
Co. v. Huntzinger, 98 Pa, 41. 

W. Va.—Schwarzbach vy. Ohio Val- 
ley Protective Union, 25 W. Va. 622, 
52 AmR 227, : 

Wis.—Johnston vy. Northwestern 
Live-Stock Ins. Co., 94 Wis. 117, 68 
NW 868. 

47. Liverpool, etc., Ins. Co. v. Pay- 
ton, 128 Ark. 528, 194 SW 503; Con- 
tinental Ins. Co. v. Pearce, 39 Kan. 
396, 18 PP) 290, (7 pAmnS Re bot; Scott iw. 
Germany ine. Cos. 169) Mos FAL 1337s 
Thomash ww. tartionrd: Hy Ins; Co., 20 
Mo, A. 1505 Union. Ins. Co.,v. Me- 
Gookey, 33 Oh. St. 555. 

48. Ill—Germania F. Ins. Co. v. 
McKee, 94 Ill. 494. 

Ind.—Pickel v. Phenix Ins. Co., 119 
Ind. 291, 21 NE 898. 

Kan.—Phenix Ins, Co. v. Weeks, 45 
Kan, 751, 26 P 410. 4 = 

Mich.—Beebe v. Ohio Farmers’ Ins. 
Co., 98 Mich. 514, 53 NW 818, 32 
AmSR 519, 18 LRA 481. 

Miss.—Rivara v. Queen’s Ins. Co., 
62 Miss. 720. 

[a] An unauthorized alteration 
(1) of the application by the agent 
is a fraud on the insured. Swan v. 
Watertown F. Ins. Co., 96 Pa. 37. (2) 
However, the insurer is held not to 
be estopped by such a fraudulent 
alteration, where the agent making 
it has not, and is known by the in- 
sured not to have, any authority ex- 


cept to transmit the application or | 


Phoenix Assur. 


the proposal. 
AUStry Curae 


Ltd. v. Berechree, 3 
946. 

49. U.S.—Dupuy v. Delaware Ins, 
Co., 63 Fed. 680; Geib v. International 
ines: Co:ul Ogb Cas. Nog 5,208; ,mdnrll. 
443. 

Colo.—State Ins. Co. v. Taylor, 14 
Colo. 499, 24 P 333, 20 AmMSR 281. 

Tll.—_ Germania F. Ins. Co, vy. Mc- 
Kee, 94 Ill. 494; Phenix Ins. Co. v. 
La Pointe, 17 Ill. A. 248 [aff 118 Ill. 
384, 8 NE 353]. , 

Ind.—Rogers v. Phenix Ins. Co., 
121 Ind. 570, 23 NE 498. 

Iowa.—Hingston y, Avdtna Ins. Co., 
42 Towa 46. 

N. Y.—Blass v. Agricultural Ins. 
@on 162 Ney, 609, of NE Lika ate 
18 App. Div. 481, 46 NYS 392]; San- 
ders v. Cooper, 115 N. Y. 279, 22 NE 


Oy, 
15% 
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its policy in reliance upon the agent’s independent 
investigations, in the absence of mala fides on the 
part of the insured,®! the insurer cannot eiaim that 
the policy is vitiated. Where the agent, cognizant 
of the facts, inserts a provision in the policy con- 
trary to his agreement with insured that it would 
not be inserted, 
policy or been informed that it contains such a 
provision, the insurer is bound by the contract as 
made with the agent; having accepted the premium 
and the risk, he must be held to have waived the 
condition, or, if he has not, that he is estopped to 
urge its breach as a defense.®” 
the policy provides that the knowledge of the agent 
not contained in the application shall not be binding 
on the insurer.®* 1 
application or policy cannot escape responsibility 
for the act of his agent in waiving the falsity of 
an answer to questions in the application.** 


and the insured has not seen the 


It is immaterial that’ 
An insurer by stipulation in the 


But 


212, 12 AmSR 801, 5 LRA 638 [rev 
6 NYSt 168]; Benninghoff v. Agricul- 
tural Ins. Co., 938 N. Y. 495; Mead v. 
Saratoga, ete, i Ins’ (Cos, SileApp: 
Div. 282, 80 NYS 885 [aff 179 N. Y. 
537 mem, 71 NE 1134 mem]. 

R. I.—Wilson y. Conway F. Ins. 
CosicteRs Wey 14 
S. D.—South Bend Toy Mfg. Co. v. 
Dakota RY GoM eInss Cou 2) Se aes 
48 NW 310. 

Tex.—Phenix Assur. Co. v. Coff- 
oe LOM Lexie Civ SAY UGS ao cee Si 

50. Gardner v. Continental Ins. 
Co., 101 SW 908, 81 KyL 89; Swan 
v. Watertown EK. Ins. Co.,°96 Pa. 37; 
Dunbar v. Phenix Ins. Co., 72 Wis. 
492, 40 NW 386; Guardian Assur. Co. 
v. Connely, 20 Can. S, C. 208. 

[a] Itis always a question of fact 
whether the misdescription and error 
was really the act of the agent. 
Sarsfield v. Metropolitan Ins. Co., 61 
Barb, (N. Y.) 479, 42 HowPr 97. 

51. U.S.—Roth v. City Ins. Co., 20 
F. Cas. No. 12,084, 6 McLean 324. 


Ill—Atlantic Ins. Co. v. Wright, 
a2 T1462. 

Iky.—Home Ins. Co. v. Crowder, 164 
Ky. 792, 176 SW 344. 


Mich.—Richards y. Washington F. 
eee Ins, Co., 60 Mich. 420, 27 NW 

Miss.—New York Agricultural Ins. 
oa v. Anderson, 120 Miss. 278, 82 S 
14 


Mo.—Berryman v. Maryland Motor 
ver Ins. Co., 199 Mo. A. 503, 204 SW 
738. 

N. Y.—Cross v. National F, Ins. 
Co., -L32 NY) 1333030) NNT So OsBen= 
nett v. Agricultural Ins. Co., 15 Abb 
Aer 234 [aff 106 N. Y. 243, 12 NH 

ak 

Va.—Continental Ins. Co. v. Kasey, 
25. Gratt. (68 Va.) 268, 18 AmR 


681. 

Where there is no conceal- 
ment, and an agent inspects. the 
premises before the issuance of the 
policy and gives assurances that a 
certain business then carried onis not 
extrahazardous, thereby lulling the 
insured into a feeling of security, the 
company is bound. Mongeau y. Liv- 
erpool, ete., Ins. Co., 128 La. 654, 55 


S 6. 

52, 6St.) Paul) BY Soe MM einss Corny. 
Wells, S89 Tay 82. 

[a] Evaudulent insertion.—Where 


the insurance company by fraud in- 
serts in the policy stipulations that 
were not embraced in the application, 
the insured is not bound thereby. 
Liverpool, ete., Ins. Co. vy. Morris, 
SAGra 09 lS Pees oor 

53. Parno v. Iowa Merchants’ Mut. 
Ins. Co., 114 Iowa 132, 86 NW 210. 

Knowledge of agent as imputable 
to insurer See supra §§ 368, 369. 

54. Capital F. Ins. Co. v. Mont- 
gomery, 81 Ark. 508, 99 SW 687; Peo- 
ple’s FE. Ins. Co. v. Goyne, 79 Ark. 
315, 96 SW 365, 16 LRANS 1180, 9 
AnnCas 3738. 


SS 


'surer from asserting a forfeiture.®? 


310 [26 C.J. 
it has been held that where both the policy and 
the application provide that no statement made to 
or by an agent shall bind the insurer unless it is 
inserted in the contract, the insured cannot show 
that the statement he made was different from that 
appearing in the contract.®> 

[§ 382] b. Hrroneous Interpretation. The agent 
having the implied and apparent power to make 
necessary explanations of the meaning and effect 
of the terms employed by the insurer in its ~in- 
terrogatories or policy and to agree with the ap- 
plicant as to the terms which he shall employ 
to express the facts stated by him,°® if the agent 
interprets the meaning of the conditions of the pol- 
icy or the facts stated to him mistakenly and in 
consequence the insured answers erroneously, there- 
by misrepresenting his title or the nature of the 
risk, the insurer can assert no forfeiture.°7 Where 
the agent assures the insured that an accurate an- 
swer is not material, the insurer is likewise es- 
topped to set up a misrepresentation.®® But where 
the agent places no construction on the language 
of insured, the fact that he suggests an answer, in 
which insured acquiesces, does not preclude the in- 
Where the 
statements of the agent, made before the policy 
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becomes effective, as to the construction of ‘condi- 
tions subsequent and matters which would be suffi- 
cient to constitute a compliance therewith are relied 


} upon by the insured to his detriment after the 


issuance of the policy, the insurer is estopped to 
assert the breach of condition thereby occurring,° 
unless the construction is obviously in conflict with 
the terms of the policy;%t but it is sometimes held 
that a representation of law by the agent cannot 
bind the insurer. 

[§ 383] c. Omission or Concealment. The in- 
surer cannot successfully claim a fraudulent econ- 
cealment where it appears that the omission is due 
to the fault of the agent of the insurer.*? The rule 
is applicable to an “omission to state the fact of 
an encumbrance or the full amount thereof in the 
application, where the agent is apprised of the 
facts.°* Where the insured understood that certain 
stipulations should be inserted in the application 
by the agent and was informed that they had been 
so inserted, the insurer is bound by the policy and 
application in the form the insured understood that 
they would exist.® 

[§ 384] d. Insertion of False Statements. Al- 
though there is some authority to the contrary,®* 
the general rule is that, where the insured at the 


8 LRA 70. 


. Where the assured 


55. Loehner v. Home Mut. Ins. Co., 
17 Mo. 247; Shoup v. Dwelling House 
Bel nse Co., 51 Mo. A. 286. 

56. Conn.—Malleable Jron Works 
v. Phoenix Ins. Co., 25 Conn. 465. 

Ill.—Phenix Ins. Co. v. Stocks, 149 
Till. 319, 36 NE 408 [aff 40 Ill. A. 64]. 

Iowa.—Reynolds v. Iowa, etc., Ins. 
Co., 80 Iowa 563, 46 NW 659. 

Mo.—Combs v. Hannibal Sav., etc., 
Co., 438 Mo. 148, 97 AmD 383. 

Ont.—Shannon y. Gore Dist. Mut. 
He ins. Cov 40) UC. OB ss. 

57. U. S.—Carrollton Furniture 
Mfg. Co,. v. American Credit Indem- 
Mity,.©o. tlb Meds 77, 52 CCAI671. 

Conn.—Woodbury Sav. Bank, etc., 
Assoc. v. Charter Oak F. & M. Ins. 
Gow 31 -Conn., 5173 Hough, va .City Be. 


Ins, Co., 29. Conn, 10; 76> Am D581. 
Towa.—Ayres Vv. Home Ins. Coit 
Iowa 185. 


Ky.—Manchester Assur. Co. V. 
Dowell, 80 SW 207, 25 KyL 2240. 

Mo.-—Rissler v. American Cent. Ins. 
Co., 150 Mo. 366, 51 SW 755; La Font 
v. Home Ins, Co., 193 Mo, A, 543, 182 
SW 1029; Ormsby v. Laclede. Farm- 
ers’, Mut. E.,. etc., Ins. Co., 98° Mo. A. 
371, 72 SW 139; Ross-Langford v. 
Mercantile Town Mut. Ins. Co., 97 
Mion Ay 795 27 ll SIW | 720; 


Nebr.—Travelers’ Ins. Co. v. Snow- 


den, 60 Nebr. 263, 83 NW 66. 
Pa.— Columbia, Ins;,C€o! y.-;Cooper, 
50 Pa. 331. 


Vii Vairenntem hoo Mie LNs. \COne ve 
Richmond Mica Co., 102 Va. 429, 46 
SE 463, 102 AmSR 846; Farmers’ etc., 
Benev. F. Ins. Assoc. v. Williams, 95 
Va. 248, 28 SH 214; Lynchburg F. Ins. 
Co. v. West, 76 Va. 575, 44 AmR 177. 

W. Va.—Hawkins v. Southwestern 
Mut. F. Ins. Co., 80 W. Va. 773, 93 SH 
873, LRAI9I18A 789. 

Ont. —Naughter v. Ottawa agtient: 
turak Inch ©o., 43-4. ©, QB, A 

fa] Tluetrations. — (1) i false 
statement in the application that 
there was no mortgage, made at the 
direction of the soliciting agent, who 
said that it was the proper answer 
in view of the smallness of the en- 
cumbrance, would not prevent recov- 
ery, in the absence of fraudulent 
intention. Manchester Assur. Co. v. 
Dowell, 80 SW 207, 25 KyL 2240. (2) 
told the local 
agent who filled in the answers to 
the guestions in the application that 
he had previously lost property by 
fire, and the agent, on learning that 
the fire did not originate on the prem- 


ises of the assured, directed him to 
answer “No” to the question whether 
he had ever had property burned, 
the company cannot avoid the policy 
for misrepresentation. Marmers’ etc., 
Benev. F. Ins. Assoc. v. Williams, 
95 Vai 248, 28 SH 214. 


58. Mich.— Michigan State Ins. 
Co. v. Lewis, 30 Mich. 41. 

Mo.—Rissler v. American Cent. 
Ins Con 25.0 sVEOn 3 OOF. soe SIVVaNe tO Oi 
Montgomery v. Lebanon Town Mut. 
BY. ins. Co. 80) Mo. MA. 5.00 

N, Y.—MecNally v. Phoenix Ins. 
Comm l3iaiNes Virose os INE 40, 

N. C.—Hornthal v. Western Ins 
Cons8  NawCy Tl. 

Next arirond + sh. TNS! aS O.cn Vv. 


Walker, 94 Tex, 478, 61 SW 711 [rev 
(Civ. A.) 60 SW 820]. 

Va.—Georgia Home Ins. Co. yv. 
Goode, 95 Va. 751, 30 SH 366. 

[a] If after the application has 
been forwarded the insured apprises 
the agent of further facts, but the 
agent assures him that they are not 
material, the insurer cannot set up 
these facts to defeat the policy. 
Jacobs v. St. Paul F. & M. Ins. Co., 
86 Towa 145, 58: NW 101. 


59. Blooming Grove Mut. F. Ins. 
Co. v. McAnerney, 102 Pa. 335, 48 
AmR 209. 

60. Ill, — Manufacturers’, etc., 
Mut. Ins. Co. v. Armstrong, 45 Il. 
AC ous 

Ky.—Western Assur. Co. v. Rec- 
tor, Um dscya 1b 218, 


Mich.—Cronin y. Philadelphia Fire 


Assoc., 119 Mich. 74, 77 NW 648. 
a. irzinia. Hy & «IM. Inst Con ive 
Goode, 95 Va. 762, 30 SH 370. 


Ont.—Lyon v. Stadacona Ins. Co., 
4A Wn iCal ay 2: 

Constructions or assurances of 
validity by imusurer or agent after 
issuance of nolicy see supra § 354. 

61. Western Assur. Co. v. Rec- 
tor; 85 Ky, 294, 85 SW (415) 9 Kyde=3. 

62. Union Nat. Bank v. German 
Inst--Co.,. (embeds 4%3 18) COAG 203% 
Cassimus v. Scottish Union, etc., Ins. 


(Oey AS WME MSO. Wa SS) alGS, 
63. U. S.—Geib v. Enterprise Co., 
10 F. Cas. No. 5,297, 1 Dill. 449 note. 


Ala.—Farmers’ Mut. Ins. Assoc. v. 
Tankersley, 13 Ala. ‘A. 524, 69 S 410. 
Ill._—Lycoming F. Ins. Co. v. Jack- 
son, 83 Ill. 302, 25 AmR 386. 
Ind.—Phenix Ins. Co. y. Lorenz, 7 
Ind. A. 266, 33 NE 444, 34 NE 495. 
Kan. “German IaSy Co. v. Gray, 
43 Gane 49pucoy GS t,) Oo Amst 105.05 


Ky.—Boatmancen Miran Mi ins Cae 
v. Young, 11 KyL 288; American F. 
Ins. Co. v. Nugent, 8 KyL 119. 

Mich.—Baker v. Ohio Farmers” 
Ins:.Co.,. 70. Mich. 199, “38> INW ) 2063 
14 AmSR 485. 

Mo.—Fuller Bros. Toll Lumber, 
etc., Co. v. Fidelity, etc., Co., 94 Mo. 
A. 490, 68 SW 222. 

N. Y.—Ames v. New York Union 
ims .COneL ee NE Var e5em 

Pa.—Howard F. Ins. Co. vy. Bruner, 
23 Paly50: 

Tex.—Sun Mut. Ins. Co. y. Camp-: 


belli ssa Rex ACt@ines Gace S240 7% 
Wis.—Seimers Vv. Meeme Mut. 
Home Protection Ins. Co., 143 Wis. 


114, 126 NW 669, 139 AmSR 10838; 
Kelly Ve) DO va Tns. Coy oy Wise ss 

64 Colo.~German Ins. Co. v. 
Hayden, 21. Coloi "127, 40. PB 453) 52) 
AmSR 206. 

Ind.—Bowlus v. Phenix Ins. Co., 
133 Ind. 106, 32 NE 319, 20 LRA 400. 

Iowa.—Bartholomew v. Merchants’ 
Ins. Co., 25 Iowa 507, 96 AmD 65. 

e\ Springfield #. & M: Ins; Co. 
v. Phillips, 16 KyL 390; Continental 
Ins. Co. v. Haynes, 10 KyL 276. 

Mich, Baumler Vv. Farmers’ 
Northern Mut. F. Ins. Co., 148 Mich. 
430, 111 NW 1069; Tubbs v. Dwell- 
ing-House Ins. Co., 84 Mich. 646, 48 
NW 296; Russell v. Detroit. Mut. F. 
Ins. Co., 80 Mich. 407, 45 NW 356; 
Michigan State Ins. Co. v. Lewis, 30 
Mich. 41. 

N. Y.—Benninghoff vy. Watertown 
Agricultural Ins. Co., 938 N. Y: 495: 
Arthur v. Homestead F. Ins. Co., 78 
N. Y. 462, 34 AmR 550; Ames v. New 
York \Uniony Ans cCo. i UN yy. e538 
Masters v. Madison County Mut. 
Ins. Co., 11 Barb. 624. Contra Smith 
v. Agricultural Ins..'€o., 6 NYSt' 1272 

Vt.—Tarbell v. Vermont IVI Cake 
Ins) Con Os aveta oid ee 2 AU ee 

Wis: — Bourgeois -v. Marshfield 
Mut. F. Ins. Co., 86 Wis. 462, 57 NW 38. 

[a] In Maine “C) the contrary 
was held. Richardson v. Maine THe 
Co., 46 Me. 394, 74 AmD 459. (2) But 
the effect of this decision has been 


nullified by later legislation. Max- 
Wel AV Ot. WVOute Huis @on mises 
NANCE MALVADS MMS EIN STA 

65. Continental Ins. Co. v. Ruck- 


man, 127 Ill. 364, 20 NE 77, 11 AmSR 
dal Dryer evn Security. Ee Insireo,. 
(lowa) 82 NW 494. 

66. Lowell v. Middlesex Mut. F. 
ins’. Co;,; 8 Cushy (Mass, i277. 


or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 384-385] 


time of applying for the policy truthfully states 
to the agent the facts involved in the risk, or the 
_agent otherwise knows the facts, and the agent with- 
out the actual knowledge of the insured inserts in 
the application or in the policy mistaken or in- 


tentionally false statements, the 


claim a forfeiture for misrepresentation, as the mis- 
In such ease the in- 
surer is estopped to claim that the statements in 


representation is its own.®7 


the application are warranties.*$ 
[§ 385] e. 


67. U. S.—Phceenix Ins. Co. v. 
Wartemberg, 79 Fed. 245, 24 CCA 
547; Nicoll v. American Ins. Co., 18 


KF. Cas. No. 10,259, 3 Woodb. & M. 
529. 

Ark.—Southern Ins. Co. v. Hast- 
ings, 64 Ark. 253, 41 SW 1093. 
Cal.—Parrish v. Rosebud 
ates Cort Cale uUnrep. Cas! 417/271 
P 694 [aff in bane 140 Cal. 635, 74 
P 312]; Wheaton v. North British, 
ete pins COm 16 Cale 415s USeb: T58509 

AmSR 216. 

Tda:—Carrol]l iv. .Hartford. FE. Ins. 
Go., 28 dar 466;- 154° Re985 5 rAllen Vv. 
Phoenix Assur. Co., 14 Ida: 728, 95 
P 829, 8 LRANS 903. 

Tll.—Commereial Ins. Co. v. Ives, 
402; New England I. & M. 
Ins. Co. v. Schettler, 88 Ill. 166; 
German Ins. Co. v. Miller, 39 Ill. A. 
633. 

Ind.—Phcenix Ins. Co. v. ‘Stark, 120 
Ind. 444, 22 NE 413; Phenix Ins. 
Co. v. Allen, 109 Ind. 273, 10 NE 85; 
Continental Ins. Co. v. Chew, 11 Ind. 
A. 330, 38 NE 417, 54 AmSR 506. 

Iowa.—Taylor v. Anchor Mut. F. 
Ins. Co., 116 Iowa 625, 88 NW 807, 
93 AmSR 261, 57 LRA 328; Fitchner 
v. Fidelity Mut. Fire Assoc., 103 
Iowa 276, 72 NW 5380; McComb v. 
Council Bluffs Ins. Co., 83 Iowa 247, 
48 NW 1038; Ayres v. Hartford F. 
Ins. Co., 17 Iowa 176, 85 AmD 553. 

Kan.—Broady v. Patrons’ Fire, 
etc., Assoc., 94 Kan. 245, 146 P 343, 
4 ALR 238. 

Ky.— Western Assur. Co. v. Rec- 
tor, 85 Ky. 294, 3 SW 415, 9 Kyl 
3; Home Ins. Co. v. Patterson, 12 
KyL 941; Springfield F. & M. Ins? Co. 
vy. McNulty, 8 Kyl _ 876; Western 
Assur. Co. v. Rector, 7 Kyl 524. 

Me.—Warner v. Narragansett Mut. 
F. Ins. Co., 111 Me. 590, 90 A_ 706. 

Mich.—Crouse v. Hartford F. Ins. 
Co., 79 Mich. 249, 44 NW 496. 

Minn.—Kausal v. Minnesota Farm- 
ers’ Mut. F. Ins. Assoc., 31 Minn. 17, 
16 NW 430, 47 AmR 776. 

Mo.—Franklin v. Atlantic F. Ins. 
Co., 42 Mo. 456; Nute v. Hartford F. 
Ins. Co., 109 Mo. A. 585, 83 SW 83; 
Ormsby v.:Laclede Farmers Mut. 
F,, etc., Ins. Co. 98 Mo. A. 371, 72 
SW 139; Phcenix Ins. Co. v. Owens, 
81 Mo. A. 201; Dahlberg v. St. Louis 
Mut. F., etc., Co., 6 Mo. A. 121. 

Nebr.—Fidelity cece F. a Cora 

owe, 93 NW 749; German Ins. ©0. 
= Frederick, 57 Nebr. 538. 77 NW 
1106; Home F. Ins. Co. v. Fallon, 45 

Jebr. 554, 63 NW 860. 
aN H.—Clark v. Union Mut. F. Ins. 
Gow N40 IN. EL 3332 77, Amat 21. 

N. Y.—Bennett v. Agricultural 
Ins. Co., 106 N. Y. 248, 12 NE 609; 
Pitney v. Glens Falls Ins. Con" 65 
N. Y. 6; Rowley v. Empire Ins. Co., 
BGueN. Y) 550, 84° ‘Abb. Deer 131, 3 
Keyes 557, 8 Transcr. A. 285; Hayes 
vy. Saratoga, etc., F. Ins. Co., 81 App. 
Div. 287, 80 NYS 888 [aff 179 N. BA, 
535 mem, 71 NE 1131 mem]; Meed 
v, Saratoga, etc. F. Ins. Co., 81 App. 
Div. 282, 80 NYS 885 [aff 179 N. ave 
537 mem, 71 NE 1134 mem]; Mowry 
vy. Agricultural Ins. Ce., 64 Hun £37, 
18 NYS 834 [aff 138 N. Y. 642 mem, 


Min., 


Effect of Acts, Omissions, or Bad 
Faith of Insured—(1) Reading and Signing. Where 
the insured, after reading the application or after it 
is read to him without any fraud or deceit on the 
part of the agent, signs it, the insurer may set up 
the falsehood of statements therein.®® 
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insurer cannot 
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held that, where the application contains a state- 
ment that the insured has read and approved the 
answers, he is not relieved from the binding effect 
of erroneous answers inserted by the agent.*° Some 
courts have held that perfect good faith requires the 
insured to read the application before signing it, 
and that he is therefore to be taken to have knowl- 
edge of any statements therein when he has an op- 
portunity to, but does not, read the instrument.*! 


But the majority rule is that it is not negligence 


And it 1s, 
34 NE 512 mem]; Poughkeepsie Sav. 


Bank v. Manhattan F. Ins. Co., 30 
Hun 473; Holmes y. Drew, 16 Hun 
DO AGavesie vy benn. i LLNS). Com. 10 


Hun 489; Hill v. Hibernia Ins. Co., 
10 Hun 26. 

N. D.—Leisen v. St. Paul F. & M. 
INS Cone 20ND, co 6s Late NNVaOode 
30 LRANS 539. 

Oh.—Farmers’ Ins. Co. vy. Wil- 
liams, 39 Oh. St. 584, 48 AmR 474; 
Union Ins. Co. v. McGookey; 33 Oh. 
St./555. 


Pa.—Gould v. Dwelling-House Ins. ; 
Co., 134 Pa. 570, 19 A 798, 19: AmSR\ 


717; Kister .v. Lebanon Mut. Ins. 
Co., 128,.Pa. 553, 18 A. 447,15 AmSR 
696, 5 LRA 646; Howard F. Ins. Co. 
v. Bruner, 23 Pa. 50; Commercial 
Union Assur. Co. v. HElliot, 10 Pa. 
Cas. “331, 13 A 970; Porter v. Insur- 
ance Co. of North America, 29 Pa. 
Super. 75; Carnes v. Farmers’ F. Ins. 
Co., 20 Pa. Super. 634; Dwelling 
House Ins. Co. v. Gould, 26 WklyNC 
168; Farmers’, etc., Mut. Ins. Co. v. 
Meckes, 10 WklyNC 306. 

R. I.—Greene vy. Equitable F. & 
Mains Cosel Reo 4345 

S. D—South Bend Toy Mfg. Co. 
v. Dakota FE. & M. Ins. Co., 2 S. D. 
17, 48 NW 310. 

Tenn.—Continental F. Ins. Co. v. 
Whitaker, 112 Tenn. 151, 79 SW 119; 
Home Ins. Co. v. Hancock, 106 Tenn. 
513, 62 SW 145, 52 LRA 665. 

Tex.—Home Ins., ete., Co. v. Lewis, 
48 Tex. 622; Westchester F. Ins. Co. 
Va eWeener,- 923 sex) 9Civ. Ane 405) 57 
SW 876. 

Vt.—Mullin v. Vermont Mut. F. 
ins. Coc’ 58> V@xelis, 4+ Ar site Ringe 
v. Windsor County Mut. F. Ins. Co., 
BAL IVitet 563% 

Wash.—Foster v. Pioneer Mut. 
Ins. Assoc., 37 Wash. 288, 79 P 798. 

W. Va.—Coles v. Jefferson Ins. 
Co. 414 We Vas 267) 1238 SHM7 323" Deitz 


v. Providence Washington Ins. Co., 
33 W. Va. 526, 11 SE 50, 25 AmSR 
908 


Wis.—Dunbar v. Phenix Ins)’ Co., 


72 Wis. 492, 40 NW 386; Mechler v. 
Pheenix Ins. Co., 38 Wis. 665; May 
v. Buckeye Mut. Ins. Co., 25 Wis. 


291, 3: AmR 76; Beal v: Park E. Ins. 
Co., 16 Wis. 241, 82 AmD 71% 
Can.—Somers v. Athenzum Ins. 
SoG. SpguG Durie 9 sluO mR OL. 
N. B.—lLe Bell v. Norwich Union 


Hin ns: S06, a4e0N. By 615, 
Ont.—Lyon y. Stadacona Ins. Co., 
44 U. C. Q. B. 472; Shannon v. Gore 
Wist. Mut eens. sos (40 “OAC. 
B. 188. 
68. Shockey Vv. Fidelity-Phenix 
F. Ins. Co., (Mo. A.) 191 SW 1049. 


69. Pottsville Mut. F. Ins. Co. v. 
Fromm, 100 Pa. 34%. 

70. Delaware Ins. Co. v. Harris, 
26 Tex) Civ. JA. 537; 64° SW. 867. 


71. Colo—Sun Fire Office vy. 


Wich 6" Coloy A. 103, 39° PV bart 
D. C.—Hamburg-Bremen FE. Ins. 
Co. v. Lewis, 4 App. 66. 
Minn.—4tna Ins. Co. v. Grube, 6 


Minn. 82. 

Tex.—Fitzmaurice v. New York 
Marty Camino sO... 84,0 hexose Oly lO US Wh 
301. 


for the applicant to fail to read the application 7 
and that misstatements inserted therein by the 
agent without the knowledge of the insured do not 
become misrepresentations of the insured by reason 
of the faet that he signs the application."3 
been stated even more broadly that if the insured 


It has 


Ont.—Knisely v. British American 
ins, Co. o2 Ont, oo: 

72. Eckert v. Century F. Ins. Co.; 
147 Iowa 507, 124 NW 170; Chis- 
more v. Anchor F. Ins. Co., 131 Iowa 
180, 108 NW 230; Fitchner v. Fi- 
delity Mut. Fire Assoc., 103 Iowa 
276, 72 NW 5380; Kansas Mill-Own- 
ers’, etc., Mut. F. Ins: Co. y:. Central 
Nat. Bank, 60 Kan. 630, 57 P 524. 

73. U. S.—Geib v. International 
ree Co., 10 F. Cas. No. 5,298, 1 Dill. 

Cal.—Yoch v. Home Mut. Ins. Co., 
LVICal? 503, 44-1 P2 189% S40 TRAN Sbize 

Ga.—Clubb v. American Acc. Co., 
o7 (Gang U2 LED SE loos 

Ill—American Ins. Co. v. Lut- 
trell, 89 Ill. 314, 

Ind.—Rogers v. Phenix Ins. Co., 
121 Ind. 570, 23 NE 498. 

lowa.—MeKibban vy. Des Moines 
Ins. Co., 114 Iowa 41, 86 NW 38. 

Kan.—Broady v. Patrons’ Fire, 
etc., Assoc., 94 Kan. 245, 146 P 343, 
45 ALR 2238. Phenix Inst iow 
Weeks, 45 Kan. 751, 26 P 410. 

Ky.—Sprinegfield F., ete., Ins. Co. 
v. Phillips, 16 Kyl 352; Pheenix Ins. - 
Co. v. Coomes, 13 KyL 238; Spring- 
field, F., ete., Ins. Co. v. McNulty, 8 
KyL 876. 

Me.—Maxwell v. York Mut. F. Ins. 
Co., 114 Me. 170, 95 A 877. 

, Mich.—Aitna Live Stock F., ete., 
Ins. Co. v. Olmstead, 21 Mich. 246, 4 
AmR 488. 


Mo.—Combs y. Hannibal Sav., ete., 
Co., 43 Mo. 148, 97 AmD 383; La 
Font v. Home Ins. Co., 193 Mo. A. 
5438, 182 SW 1029; Hollenbeck vy. 
Mercantile Town Mut. F. Ins. Co.,, 
138 Mo. A. 57, 118 SW 217; Shell 
v. German Ins. Co., 60 Mo. A. 644 


But see Mercer County School Dist. 
No. 4 v. State Ins. Co., 61 Mo. ‘A. 
597 (where it was said that in the 
absence of fraud and deceit on the 
part of the agent the insured would 
be presumed to have read the appli- 
cation before signing it). 

- Y.—Owens v. Holland Pur- 
chase Ins. Co., 56 N. Y. 565; Hayes 
v. Saratoga, etc., F. Ins. Co., 81 App. 
Div. 287, 80 NYS 888 [aff 179 N. Y. 
535 mem, 71 NB 1131 mem]. Contra 
Jennings y. Chenango County Mut. 


Ins. €o., 2 Den. °75. 
Pa.—Dowling v. Merchants’ Ins. 
Cov, 168. Pai 234, 31° A VK0sT% SSiis- 


quehanna Mut. F. Ins. Co. v. Cusick, 
16 WklyNC 133. But see Sitler v. 
Spring Garden Mut. F. Ins. Co., 14 
YorkLegRee 158 (stating that unicss 
the insured was illiterate his siena- 
ture bound him and parol evidence 
was inadmissible). 


Wis.—Renier v. Dwelling-House 
Ins. Co., 74 Wis. 89, 42 NW 208: 
Hanson v. Milwaukee Mechanics’ 


Mut. Ins.iCo., 45 Wisi S21: 

Pr. Edw. Isl.—LePage vy. Canada 
HY. etel,) Ins Con)i2! Prethdworslieo oe 

‘Beginning with Combs v. Hanni- 
bal iSav., ete:, Ins.) Co.,-43. Mo, 1438/7 97 
AmD 383, there is a long array of 
opinions of the Supreme Court and 
of the Courts of Appeal holding that 
where the agent of the insurance 
company incorrectly fills out an ap- 
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has no aceurate knowledge or does nothing in the 
preparation of the application, but the agent has 
full knowledge, relies thereon, and draws up the 
application himself, the misrepresentation does not 
become that of the insured, although he signs the 
application.74 The rule that misstatements insert- 
ed in the application by the agent are not binding 
on the applicant is particularly applicable where 
the applicant is unable, or practically unable, to 
read,’® and the application, or the false portion 
thereof, is not read to him.*® Likewise false and 
erroneous statements in a policy, issued without 
written application to an ignorant and illiterate 
person who trusts alone to the superior knowledge 
of the agent, must be regarded as the act of the 
insurer.?7 When the application is prepared by the 
agent and not signed by the insured, the misrepre- 
sentations therein cannot be said to be those of 
the insured.78 The insured is entitled to presume 
that the policy is in accordance with the applica- 
tion, and he need not examine it to ascertain 
whether or not it corresponds.’® 

Signing in blank. The act of the agent of the 
insurer in filling out the application after it has 
been signed in blank by the insured is the act of 
the insurer,8° at least where it is not shown that 
the insured authorized or consented to a misrepre- 
sentation.’ Where in such ease the application is 
subsequently filled out by the agent from his own 
knowledge, the insurer is estopped to assert a mis- 
representation therein,®* particularly if the insured 
never saw the completed application.®* ; 

[§ 386] (2) Making or Failing to Make Ob- 
jection. Where the insured is aware of a misstate- 
ment inserted by the agent in the application and 
does not correct it or notify the insurer thereof, 
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he is bound thereby,’4 unless the agent has repre- 
sented to him that it is immaterial.*° The insured 
has been held bound by a policy issued on an ap- 
plication containing unauthorized insertions by the - 
agent where after a reasonable time he made no 
objection thereto.8° The policy is valid, despite an 
understatement therein of the amount of an en- 
cumbrance, where the insured complies with a pro- 
vision in the policy by giving the insurer notice 
of the mistake after receipt of the policy.87 How- 
ever, a provision in the application that the appli- 
cant agrees to accept the policy issued thereon or, 
if it is not in accordance with his statements, to 
return it at once to the insurer will not “be con- 
strued to obligate the applicant to protect the 
insurer against the mistakes or wrongs of its own 
agents,®* or to protect it against any waiver or 
estoppel which he might otherwise urge on ac- 
count of knowledge possessed by the insurer’s 
agent.8® Hven if such a provision is valid, a failure 
to comply therewith does not render the contract of 
insurance void;®° the utmost effect it ean have is 
to estop the insured from claiming that his an- 
swers were not correctly recorded by the agent.%! 

[§ 387] (8) Bad Faith. Want of good faith 
on the part of the insured qualifies the application 
of the general rule; and the statements foregoing 
can be said to be true only so long as the insured 
would, if no waiver resulted, occupy the position 
of the injured party.®? If there is collusion between. 
the agent, and the insured, although the erroneous 
statements are inserted by. the agent, the repre- 
sentations are those of the insured and he cannot 
recover on the policy.°* Likewise when a policy 
has become void by breach of a condition, if the 
agent by collusion renews or reéstablishes it the 


plication from facts given him by 7S. Kan.—Sullivan v. Phenix Ins.| F. Ins, Co., 89 Pa. 287. 

an applicant who can read and the]Co., 34 Kan. 170, 8 P 112. 80. Guptill v. Pine Tree State 
insured signs the application with- Mo.—Bever v. Home Ins: Co., 141 | Mut. F.. Ins.4Co,, 109° Me. 323, 84 A 
out reading it, after being given to| Mo. A. 589, 125 SW 1184 (insured | 529. 


understand that it was _ properly 
filled out, relying upon the _ state- 
ment of the insurance agent, the de- 
fendant is estopped from showing 
any breach of warranty, as to such 
incorrectly filled in matter, if such 
application was prepared by its 
agent with full knowledge of the 
facts.” La Font v. Home Ins. Co., 


out his glasses). 
Nebr.—Omaha 


Ins) 4€o;, 


unable to read at time because with- 


F. 
Crighton, 50 Nebr. 
Des Moines State Ins. Co. v. Jordon, 
29 Nebr. 514, 45 NW 792. 

N. Y.—Hayes v. Saratoga, etc., F. 
81 App. Div. 287, 80 NYS 
888 [aff 179 N. Y. 535 mem, 71 NE 


81. Roger v. Phenix Ins. Co., 121 
Ind. 570, 23 NE 498; Maxwell v. York 
Mut. F. Ins. Co., 114 Me. 170, 95 A 


877. 

Donnelly v. Cedar Rapids Ins. 
Co., 70 Iowa 698, 28 NW 607; Na- 
tional Mut. F. Ins, Co. v. Barnes, 41 
Kan. 161, 21 P 165;.Ormsby v. Lac- 
lede Farmers’ Mut. F., etc., Ins. Co., 


Co. 


Ins. Vv. 
314, 69 NW 766; 


193 Mo. A. 5438, 549, 182 SW 1029. 
[a] Statutory provisions. — In 
some jurisdictions it is provided 
by statute that any application, for 
insurance or valuation or descrip- 
tion of the property, or of the inter- 
est of the insured therein, if drawn 
by an authorized agent of the com- 
pany, shall be conclusive on the 
company but not upon the insured, 
although signed by him. Maxwell 
v. York Mut. F. Ins. Co., 114 Me. 170, 
95 A 877; Caston v. Monmouth Mut. 


F. Ins. Co., 54 Me. 170. 

74 Ws S.—Roth: ve" City Ins: Co,, 
20 FE. Cas. No, 12,084, 6 McLean 
, 324, 

Ind.— Rogers v. Phenix Ins. Co., 


121 Ind. 570, 28 NE 498; Phenix Ins. 


Go. v. Golden, 121 Ind. 524, 23 NE 
0038. 

Kan.—Phenix Ins. Co. v. Weeks, 
45 Kan. 751, 26 P 410. 


Ky.—White Vv. 
Tnissu@o. je de Key lan 1 One 

N. Y.—Plumb Vv. Cattaraugus 
County Mut. Ins. Co., 18 N. Y. 392, 
72 AmD 526. 

N. C.—Hornthal v. Western Ins. 
Conese: N&O. 

Oh.—Hartford Protective Ins. Co. 
v. Harmer, 2 Oh. St. 452, 59 AmD 
684. 
Wis.—Johnson _ v. 
Live-Stock Ins. Co., 
NW 868. 


Dwelling-House 


Northwestern 
94 Wis. 117, 68 


1131]. 

Ont.—Chatillon v. Canadian Mut. 
Biains4.Co.,, pat) Ui Coe. BY 460, 

76. Kan.—State Ins. Co. v. Gray, 
44\Kan.. (38,,25 P 197%. 

Ky.—Phoenix Ins. Co. v. Coomes, 
13 KyL 238; White v. Dwelling- 
House Ins. Co., 12 KyL 191. 

Mich. — Baumler Vv. Farmers’ 
Northern F. Ins. Co., 148 Mich. 430, 
111 NW _ 1069. : 

Mo.—Turner v. Home Ins. Co., 195 
Mo. A. 138, 189 SW 626; Coleman v. 
Caldwell County Mut. F. Ins. Co., 
125° Mo. A. 6438, 103 SW 150. 

Pa. — BHilenberger v. Protective 
Mut. F. Ins. Co., 89 Pa. 464. 

77. Hartford Ins. Co. v. Haas, 87 
Ky. 581, 9.SW. 720, 10 Kyl 573; 42 
LRA 64. 

78. Mowry v. 
Co., 64; 7Etuni Lez, 
138 N. Y. 642 mem, 
mem]. 


Agricultural Ins. 
18 NYS 884 [aff 
384 NE 512 


79. ITll.—St. Paul F. & M. Ins. Co. 
v. Wells, 89 Ill. 82. 

Ida.—Allen v. Phcenix Assur. Co., 
14. Ida. 728, 95 PB 829. 

Iowa.—Dryer v. Security F. Ins. 
Co., 82 NW 494; Donnelly v. Cedar 
Rapids Ins. Co., 70 Iowa 693, 28 NW 
607. 

Ky.—Commercial Union Assur. Co. 
v. Urbansky, 118 Ky. 624, 68 SW 653, 
24 KyL 462. 

Pa.—Smith v. Farmers’, ete., Mut. 


105 Mo. A. 143, 79 SW 7388; Wood- 
small v. Mercantile Town Mut. Ins. 
Co:, 99). Mo. .A. -472,. 738. SW 1133; 
Sprague v. Holland Purchase Ins. 
Cosy 69 NiwyYeeLes. 


83. Metropolitan Acc. Assoc. v. 
Clifton,; 63), DTA. 4s Po7, 
84. American Ins. Co. v. Gilbert, 


27 Mich. 429. 


85. Reynolds v. Iowa, etc, Ins. 
Co., 80 Iowa 563, 46 NW 659. 

86. Swan v. Watertown F. Ins. 
Conn I6sweaws 

87.;. Best Vv. (German Ins. Cora 68 
Mo. A. 598. 

88. Eckert v. Century F. Ins. Co., 
147 Iowa 507, 124 NW 170. 

89. Eckert v. Century F. Ins. Co., 
147 Iowa 507, 124 NW 170. 

90. Eckert v. Century F. Ins. Co., 
147 Iowa 507, 124 NW 170. 

91. Eckert v. Century F, Ins. Co., 
147 Towa 507, 124 NW 170 (inti- 


mating that such an estoppel might 
arise but not deciding the point, an 
estoppel not having been pleaded). 

92. Mayes v. Hartford F. Ins. 
Co., 11 Ky. Op. 534; Continental Ins. 
Co. v. Kasey, 25 Gratt. (66 Va.) 268, 
18 AmR 681; Shannon v. Gore Dist. 
aaa He. pln Si Cory 3iealige Gy Games 

93. Hamburg-Bremen F. Ins. Co. 
v. Lewis, 4 App. (D. C.) 66; Shan- 
non _v. Gore Dist. Mut. F. Ins. Co., 
374 Uy, Cx Qe Be 380. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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insurer is not bound by his acts. 
[§ 388] 


sured: and not of the insurer.®7 


94. Pomeroy v. Rocky Mountain 
Ins. Co., (Colo:) .7-P 295. 

95. See also supra §§ 372-374. 

96. See supra §§ 381-387. 

97. Sellers v. Commercial F. Ins, 
Co., 105 Ala. 282, 16 S 798; Solo- 
mon v. Federal Inss Co., 176 Cal. 133, 
167 P 859; Commercial Union Assur. 
re v. Elliott, 10 Pa. Cas. 331, 13 A 
70. 

[a] An insurance broker (1) rep- 
resents the applicant and any errors 
or fraud on his part are properly 
chargeable to the insured. Sellers v. 
Commercial F. Ins. Co., 105 Ala. 282, 
16 S 798; Commercial Union Assur. 
€o. v.' Elliott, 10 Pa. Cas. 331, .43 A 
970; Brown v. London Mut. F. Ins. 
Co., 29 WestLR 711. (2) It is pos- 
sible, however, for the insurer to 
constitue the broker temporarily its 
own agent (Mullin v. Vermont Mut. 
BidIns: (Cos -58. Vt. 113,94. A> 817); 
(3) or the agent of another company 
its own for the purposes of the pres- 
ent transaction, as when such agent 
being unable to place insurance in 
the company he represents has ap- 
plied for and obtained it through de- 
fendant’s agents (McGraw v. Ger- 
mania F, Ins. Co., 54 Mich. 145, 19 
NW: 927). 

[b] The insured may constitute 
the insurer’s agent his own agent 
fer the transaction. Harrison v. 
Hartford F. Ins. Co., 30 Fed. 862; 
Smith v. Empire Ins. Co., 25 Barb. 

fe GN aaa: 4 4.905 

98. Pottsville Mut. F. Ins. Co. v. 
Fromm, 100 Pa. 347; Wilson v. Con- 
way F. Ins. Co. 4,R. I, 141; Par- 
sons v. Alberta-Canadian Ins. Co., 2 
Sask. L. 76, 10 WestLR 161. 

99. Conn.—Woodbury Sav. Bank, 
ete., Assoc. v. Charter Oak F. & M. 
Ins, Co;.31 Conn.; 517.4). 

Ind.—Bowlus. v. Phenix Ins. Co., 
133 Ind. 106, 32 NE 319, 20 LRA 400. 

Iowa.—Bartholomew v. Merchants 
Ins. Co., 25 Iowa 507, 96 AmD 65. 

Kan.—Broady v. Patrons’ Fire, 
etc., Assoc. 94 Kan. 245, 146 P_343, 
4 ALR 238; State Ins. Co. v. Gray, 
AAR ISAT, Wodsico) Pato Ts j 

Co. v. Miller, 


Ky.—German Ins. 
11 KyL 721. 

Mo.—Combs vy. Hannibal Sav., etc., 
Co., 43 Mo. 148, 97 AmD 383; Bush- 
nell v. Farmers’ Mut. Ins. Co., 110 
Mo. A. 223, 85 SW 103; Phcenix Ins. 
Co. v. Owens, 81 Mo. A. 201. 

N. Y.—Rowley v. Empire Ins. Co., 
36 N. Y. 550. 

Oh.—Pheenix Mut. F. Ins. Co. v. 
Bowersox, 6 Oh. Cir. Ct. 1, 3 Oh. Cir. 
Dec. 321. ; 

Wash.—Foster v. Pioneer _ Myut. 
Ins. Assoc., 37 Wash. 288, 79 P 798. 

W. Va.—Medley.v. German Alli- 
ance Ins. Co., 55 W. Vasa 342, 47 SH 
101, 2 AnnCas 99. ' 

Eng.—In re Universal Non-Tariff 
F. Ins. Co., L. R. 19 Eq. 485. 

[a] If the insured’s agent is act- 
ing as the amanuensis of the in- 
surer’s agent he is temporarily the 
agent of the insurer. Pennsylvania 
Ins. Co. v. O’Connell, 34 Ill. A, 357. 

a lie eansyl vents, Ins: . CoO. Ve 

’Connelt, 34 Ill. A. 357. 

Sie, a Bopiohhh vy. Hawkeye Ins. 
Co., 47 Iowa 258. 


f. Necessity of Agency for Insurer.% 
The foregoing rules ° have of course no applica- 
tion if the agent who erroneously or willfully in- 
serts misstatements is in fact the agent of the in- 
- and no But, except in a 
few jurisdictions,®® it is the settled policy of the 
law to treat local agents who are authorized to 
procure and forward applications for insurance, 
for the purposes herein considered, as agents of 
the insurer and not of the insured.®? 
of the insurer to constitute its agent in fact the 
agent of the insured in such matters by a statement 
to that effect in the policy has in general failed 
of accomplishment, the courts on varying grounds 
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refusing to regard the true status as thus over- 


to do so.* 


[§ 389] 2 


The attempt - 


Kan.—Continental Ins. (Co. v. 
Pearce,,-39° Kan. 396, 18. P. 291, 7% 
AmSR 557; Sullivan v. Phenix Ins. 


Co. 34 Kan. 170, 8 P 112. 

Minn.—Kausal v. Minnesota Farm- 
ers’ Mut. F. Ins. Assoc., 31 Minn. 17, 
16 NW 430, 47 AmR 776. 

Mo.—Rosencrans y. North Ameri- 
can Ins. Co., 66 Mo. A. 352. 

N. Y.—Patridge v. Commercial F. 
Ins. Co., 17 Hun -95; Bernard v. 
United L. Ins. Assoc., 17 Mise. 115, 
39 NYS 356 [aff 15 Misc. 694, 37 
NYS 1143]; Bernard v. United L. 
Ins. Assoc., 12 Mise. 10, 33 NYS 22 
[rev 8 Mise. 499, 28 NYS 1756, 11 
Mise. 441, 32 NYS 223]. 

Oh.—Amazon Ins. Co. v. McIntyre, 
poh Dec. (Reprint) 577, 4 CincLBul 


Pa.—Meyers v. Lebanon Mut. Ins. 
Co., 156 Pa. 420, 27 A 39; Kister ov. 
Lebanon Mut. Ins. Co., 128 Pa. 553, 
18 A 447, 15 AmSR 696, 5 LRA 646; 
sofumbie Ins. Co. v. Cooper, 50, Pa. 

Ss. D.—South Bend Toy Mfg. Co. 
Vey (Dakota, Wy, Otcansiy Cos ZigSs1 Ds 
17, 48 NW 310. 

W. Va.—Deitz Vie Providence- 
Washington Ins. Co., 31 W. Va. 851, 
8 SE 616, 13 AmSR 909. 

N. B.—-LeBell v. Norwich Union 
He Ins. Soe, 184. Ni Bf 615s ‘ 

[a] Mutual companies.—(1) The 
rule is the same as to the agents 
of mutual companies. Kausal v. 
Minnesota Farmers’ Mut. F. Ins. As- 
soc., 31 Minn. 17, 16 NW 430, 47 AmR. 
776. (2) And so even though the 
stipulation is contained in the by- 
laws of the company. Clark _v. 
Union Mut. F. Ins. Co., 40 N. H. 333, 
77 AmD 721; Masters v. Madison 
County Mut. Ins. Co., 11 Barb. (N. 
Y.) 624. Contra Susquehanna Ins. 
Co. v. Perrine, 7 Watts &S. (Pa.) 348. 

2. Wood v. Firemen’s F. Ins. Co., 
126 Mass. 316; Kibbe v. Hamilton 
Mut. Ins. Co., 11 Gray (Mass.) 163; 
Shannon v. Hastings Mut. Ins. Co., 
2 Ont. A, 81 [aff 2 Can. S. C. 394]; 
Bleakley v. Niagara Dist. Mut. Ins. 
Co., 16 Grant Ch. (U. C.) 198; Sow- 
den v. Standard Ins. Co., 44 U. C. 
Q. B. 95 [app dism 5 Ont. A. 290]. 
Contra Graham v. Ontario Mut. Ins. 
Co., 14 Ont. 358. 

3. Lama v. Dwelling House Ins. 
Co., 51 Mo. A. 447, 

4. German Ins, Co. v. Horan, 15 
Kyl 208. 

5. Gates v. Penn F. Ins. Co., 10 
Hun (N. Y.) 489; Hilenberger v. Pro- 
tective Mut. IF. Ins. Co., 89 Pa. 464. 

6 Ala.—Royal Exch. Assur. v. 
Almon, 202 Ala. 374, 80 S 456. 

Ark.—Dwelling-House Ins. Co. v. 
Brodie, 52 Ark, 11, 11 SW 1016, 4 
LRA 458. 

Cal.—Allen v. Home Ins. Co., 133 
Cal. 29, 65 P 138; Menk v. Home Ins. 
Cos 16: 'Galigb0y) TA2 PP 83%, 18s P17, 
9 AmSR 158; Loring v. Dutchess 
ins! CovpmlaCals Av 186.5 olka L025, 

Ga.—Athens Mut. Ins. Co. ov. 
Evans, 132 Ga. 703, 64 SH 993. 

Tda.—Allen vy. Phoenix Assur. Co., 
14. Ida,.728;.95 P..829. 

Tll.— Security Trust Co. v. Tarpey, 
U2 TL, 52;,54, NE 1040. ati) 80 111. 
A. 378]. 


turned.t However, in a few jurisdictions, such pro- 
visions are upheld.” 
effect to such a clause when it is inserted in the 
application itself,? while other courts have declined 
Again in some. cases the courts have 
drawn a distinction between cases where the in- 
sured has or has not knowledge of the stipulation.® 
Issuance of Policy—a. 
Breach—(i) In General. 
with knowledge on the part of the insurer or its 
agent of facts which are inconsistent with a condi- 
tion of the policy and which would invalidate it 
at its inception precludes the insurer from assert- 
ing such facts as a ground of forfeiture.® 


Some courts have given greater 


Existing 
The issuance of a policy 


It would 


Ind.—German F. Ins. Co. v. Green- 
wald, 51 Ind. A. 469, 99 NE 1011; 
North, British;, . ete.» Ins;, «Co... 
Koerner, 13 Ind. A. 698, 40 NE 1112; 
Manchester F. Assur. Co. v. Koern- 
er, 13 Ind. A. 372, 40 NE 1110, 41 
NE 848, 55 AmSR 231; Phenix Ins. 
Cougs. duorenz. i - Ind.) A. 266; "dam INES 


444, 34 NE 495. 
Iowa.—Dodge v. Grain Shippers’ 


Mut. F. Ins. Assoc., 176 Iowa 316, 
157 NW_ 955. 

La.—Tarver v. People’s F. Ins. 
Co., 6 La. A. (Orleans) 59. 


Mich.—Crossman vy. American Ins. 
Co., 198 Mich. 304, 164 NW 428, LRA 
1918A 390. 

Minn.—Parsons v. Lane, 97 Minn, 
98, 106 NW 485, 4 LRANS 231, 7 
AnnCas 1144. 

N. Y.—Lewis v. Guardian F., etc., 
Assur.e€o.;,  h8i. Ns, OY. 8925 Abe sete 
224, 106 AmSR 557 [aff 93 App. Div. 
157, 87 NYS 525]; Robbins v. Spring- 
field F. & M. Ins. Co., 149 N. Y. 477, 
44 NE 159 [aff 79 Hun 117, 29 NYS 
513]; Haight v. Continental Ins. Co., 
92) N.,-Y.u5oLs Short cv.) Home Ins. Cor 
90 N. Y. 16, 43 AmR 138; Richmond 
Vv... Niagara H.; Ins; .Co., 79° N;, Yu. 230 
[rev 15 Hun 248]; Ames v. New 
Yorks, Union gins..Co.,. 4. sNia vearepow 
Houlden v. Farmers’ Alliance Co-op. 
KE. Ins; Coy, 188,,App. Divac(34, 006 
NYS 286; Tilton v. Farmers’ Ins. Co., 
82 Misc. 79, 143 NYS 107; Irwin v. 
Westchester EF. Ins. ,Co., 58 Misc, 
441, 109 NYS 612. 

N. C.—Johnson v. Rhode Island 
Ins. €Co., 172.N..C., 142, 90 SE 124; 
Strause v. Palatine Ins. Co., 128 N. 
C. 64, 38 SE 256. 

N. D.—Leisen v. St. Paul F. & M. 
Ins.) Co:,520.,N.. D.+ 316, 127) NW: 837, 
30 LRANS 539. 

Pa.— Central Market St. Co. v. 
North British, ete., Ins. Co., 245 Pa. 
272, 91 A 662; Damms v. Humboldt 
i, dns: Cons 226i5Pa.n 8587575 As 60% 
18 AnnCas 685; Aldous v. National 
Ben Franklin F. Ins. Co., 65 Pa. 
Super. 619; Exchange Mut. F. Ins. 
Co. v. Consolidated Mut. F. Ins. Co., 
36 Pa. Super. 601; Porter vy. Insur- 
ance Co. of North America, 29 Pa. 
Super. 75. 

S. C.—McMillan v. Insurance Co. 
of North America, 78 S. C. 433, 58 
SE 1020, 1135; Pearlstine v. Phoenix 
Ins. Co., 74 S. C. 246, 54 SE 372. 

Tex.—Western Assur. Co. v. Hill- 
yer-Deutsch-Jarratt Co., (Civ. A.) 
167 SW 816; Mecca F. Ins. Co. v. 
Smith, (Civ. A.) 185 SW 688; Hart- 
ford 4b eelNS,; “CO Vee eOSt, arc Os ex. 
Civ. A. 428, 62 SW 140. 

Wis.—Welch vy. Philadelphia Fire 
Assoc., 120 Wis. 456, 98 NW 227. 

“The issue of a policy upon known 
facts waives all conditions incon- 
sistent therewith.” Allen v. Home 
Ins. 1 COjyelos -CAla 20s oS OOe lee 
Loring v. Dutchess Ins. Co., 1 Cal. 
A. 186, 188, 81 P 1025. 

“The authorities, as we understand 
them, fully sustain the proposition 
that the company will be estopped 
from asserting the invalidity of 
its policy, because of violations of 
conditions precedent, if such alleged 
violations were known by the com- 
pany at the time of its issue.’”’ Allen 
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be a fraud on the insured to permit the insurer with 
knowledge of the then existing breach of a con- 
dition precedent to accept the premium and to. is- 


sue a policy pretending to insure, 


be avoided after a loss by a reliance upon such a 
In order successfully to in- 
voke this rule, the insured must be free from any 
It has been held that 


breach of condition.* 


taint of fraud on his part.® 


v.» Phenix Assur. Co., 14 Ida. 728, 
741, 95 P 829. 
“Tf the policy is issued with 


knowledge of a fact or condition 
which by a stipulation in the con- 
tract would render it void, the in- 
surer is held to have waived the 
existence of such fact or condition 
in its application to the provisions 
of the policy. Otherwise the in- 
surer would knowingly issue and ac- 
cept pay for a policy void in its very 
inception, thereby practicing a fraud 
upon the insured.” Athens Mut. Ins. 
Co. v. Evans, 132 Ga. 703, 710, 64 SE 
993. 

“The company could not be heard 
to say that it delivered what it knew 
at the time to be an invalid policy.” 
Wiestern,) Assur: |) Co’! vy." Hillyer= 
Deutsch-Jarratt Co., (Tex. Civ. A.) 
167 SW 816, 821. 

[a] Estoppel or waiver.—(1) The 
rule that an insurance company Can- 
not defeat recovery on a policy is- 
sued by it, by proving the existence 
of facts rendering it void where it 
had knowledge of the facts when 
the policy was issued, is said by 
some courts in some cases to rest 
on the doctrine of estoppel, and not 
on that of waiver. Draper v. Os- 
wego County F. Relief Assoc., 190 
INGO Ye 82. INE) 755. fart’ 115" App: 


Div. 807, 101 NYS 168]; Welch _ v. 
Philadelphia Fire Assoc., 120 Wis. 
456, 98 NW 227. (2) “The theory 


of an estoppel in such a case 1s 
that the company, after accepting 
the premium and issuing the policy, 
cannot be heard to urge its inva- 
lidity because of the existence of 
conditions of which it was then 
aware and which, by the terms of 
the contract, rendered the policy 
void from its inception; that is, the 
issuance of the policy under these 
circumstances is regarded as an asS- 
surance to the insured by the com- 
pany that the conditions are such 


as to meet the requirements of 
the contract, or, at least, will be 
so considered, and if the insured, 


in reliance thereon, receives the pol- 
icy, the insurer is estopped from 
interposing the defense that because 
of the existence of such conditions 
the policy was void when issued.” 
Chismore v. Anchor F. Ins. Co., 131 
Iowa 180, 181, 108 NW 230. (3) And 
in other cases announcing the rule 
stated in the text, the courts, with- 
out discussing the technical distine- 
tion between waiver and estoppel, 
use the term “estoppel,” while others 
employ the term “waiver,” and some 
use the two terms interchangeably. 
See genenally cases supra this note. 

[b] Renewal.—Where the holder 
of a fire insurance policy asks for 
its renewal, making known to the 
agent of the company facts consti- 
tuting a breach of the conditions 
therein, and receives from the agent 
a written renewal certificate, after 
paying the premium, the acts of the 
agent constitute a valid waiver bind- 
ing on the company. Whited v. Ger- 
mania FE. Ins. Co., 76 N. Y. 415, 32 
Amr, 980. fate Lo Hun Toby. 

[ec] Redelivery of policy.—Where 
a fire insurance agent issuing a 
policy is subsequently advised of 
acts of insured claimed to be in 
violation of the policy, and such pol- 
icy is returned by insured to the 
agent, who notifies the company, 
which fails to instruct the agent 
within a reasonable time with ref- 
erence thereto, the return of the 
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but which could 


policy to insured by the 
coupled with assurances that _is 
in full force and fully protects in- 
sured from loss, estops the com- 
pany from setting up the facts 
claimed to constitute a _ violation; 
it amounts to a new contract made 
with knowledge of the facts. Farm- 
ers’ Nat. Bank v. Delaware Ins. Co., 
83 Oh. St. 309, 94 NE 834. 
Application of rule where policy 
contains limitations: 
Of power of agents 

waivers see supra § 3865 P 
That waivers shall be in writing. 
‘attached to or written on policy 

see supra § 878. 

. . S.Fireman’s Fund Ins. 
Co. v. Norwood, 69 Fed. 71, 16 CCA 
136; Putnam vy. Commonwealth Ins. 
Co., 4 Fed. -753, 18 Blatchf. 368; 
Geib v. International Ins. Co., 10 
F. Cas. No. 5,298, 1 Dill. 443. 

Ark.—Sprott v. New Orleans Ins. 
Assoceis3> Arka) 12153)8 13 SSW, 799 
Dwelling-House Ins. Co. v. Brodie, 
52 Ark. 11, 11 SW 1016, 4 LRA 458. 

Cal.—Allen v. Home Ins.. Co., 133 


respecting 


Cais 29°65 “P 138s Davis ve Priiccnix 
InssiConwe rl lytCails 409443 SP dnt 
Menk v. Home Ins. Co., 76 Cal. 50, 


LAEE) 88 Te Pri, -9 Am Si Ry 158. 

Ga.—Athens Mut. Ins. Co. 
Evans, 132 Ga. 703, 64 SE 993. 

Ida.— Allen v. Phcenix Assur. Co., 
14 Ida. 728, 740, 95 P 829, 8 LRANS 
0S iekeiee Cyc. 

Iowa.—Stone v. Hawkeye Ins. Co., 
68 Iowa 737, 28 NW 47, 56 AmR 870; 
Bartholomew v. Merchants’ Ins. Co., 
25 Iowa 507, 96 AmD 65. 

Mich. — Michigan Shingle Co. v. 
Pennsylvania F. Ins. Co., 98 Mich. 
609, 57 NW 802; Michigan Shingle 
. v. State Invest., ete, Co. 94 
Mich., 389; 58 NW 945, 22 LRA 319. 

Minn.—Parsons v. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 
AnnCas 1144; Anderson v. Manches- 
ter F. Assur. Co., 59 Minn. 182, 60 


Vv. 


NW _ 1095, 638 NW 241, 50 AmSR 400, 
28" LRA, 16093 First’ Nat. Bank © v. 
American Cent. Ins. Co., 58 Minn. 
492, 60 NW 345; Brandup v. St. 
Paul F.-& M. Ins. Co., 27 Minn. 393, 
7 NW 735. 

Miss.— Western Assur. Co. 
PRelpsy ji fer Nbisss 16255 927 Sees 
American F. Ins. Co. v. Vicksburg 
penile Nat. Bank, 73 Miss. 469, 18 S 
31. 

Mo.—Anthony v. 
oe Ins. Co., 48 Mo. 


Vv. 
55 


German Ameri- 
A. 65. 

. Y.—lLanders v. Watertown F. 
Ins. Co., 19 Hun 174 [rev on other 
grounds 86 N. Y. 414]; Richardson 
v. Westchester F. ‘Ins. Co., 15 Hun 
472; Broadhead v. Lycoming F. Ins. 
Co., 14 Hun 452. 

N. D.—Leisen v. St. Paul F. & M. 
Inst) Co.,520) Ne Dots 16,8298 ai 27 News 
837, 30 LRANS 539° [eit Cyc]. 

Pa.—McGonigle v. Susquehanna 
Mit. she Sins I Coulies. (Pan thers ae AL 
868; Brumbaugh v. Home Mut. F. 
Ins. Co., 20 Pa. Super. 144. 

Tex.—Liverpool, etc., Ins. Co. v. 
Ende, 65 Tex. 118; Hartford F. Ins. 
Co. .v. Pest, 25° Tex.’ Civ. "A, 428; 62 


SW 140. 
Va.—Union Assur. Soc vy. Nalls, 
101 Va. 618, 44 SE 896, 99 AmSR 


923; Georgia Home Ins. Co. v. Kin- 
nier, 28 Gratt. (69 Va.) 88. 

“By the issuance and delivery of 
the policy, and the acceptance of 
the premium, with knowledge of the 


existing facts relative to plaintiff’s 
i interest in the property, the com- 
pany, in effect, said to the plaintiff 
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the issuance of a policy with knowledge of an ex- 
isting but remediable breach of condition only 
waives such a condition to the extent of allowing 
the insured a reasonable time in which to comply 
with the condition.® 

Statements in, 
cept in a few jurisdictions,’° if the insurer or its 
agent has knowledge at the time the policy is issued 


or omitted from, application. Hx- 


that, notwithstanding the stipula- 
tions and conditions in the policy to 
the contrary, we will treat the same 
as a valid and binding contract of 
indemnity. In other words we agree 
not to urge such conditions or stipu- 
lations to defeat. such policy in the 
event plaintiff shall assert any 
rights thereunder. The company 
thereby, in effect, said to plaintiff, 
the policy is a valid policy of in- 
surance. It would seem, therefore, 
on the plainest principles of equity 
and good conscience, that the com- 
pany should be estopped by such 
conduct to assert the contrary. As 
said thirty-two years ago by Jus- 
tice Walker of the Illinois supreme 
court: ‘This information given to the 
agent operated as notice to the com- 
sany, and it having accepted the 
premium and assumed the risk, it 
must be held that the company has 
waived the conditton, or if not, it 
is estopped from urging its breach 
as a defense. To permit such a de- 
fense, would be highly unjust and 
iniquitous. It would shock the 
sense of right and fair dealing to 
permit money to be obtained under 
such assurances, and to permit the 
company to say, we are not bound, 
and did not intend, on our part, to 
be bound for any loss that might 
occur; we misled and- deceived you 
into paying the premium, and al- 
though we did not. intend to be 
bound, and knew we were not, still 
we will keep the premium, and you 
must suffer the loss. This is the 
substance of the defense, and such 
a defense cannot be allowed to pre- 
vail... -St. Paul F.. & -M. Ins. ‘Go: tv 
Wells, 89 Tll. 82.” Leisen v. St. Paul 
Be S&S OMe Ins, * Co." 20MIN. MDP Ser seae 
127 NW 837, 30 LRANS 539.4 

8. Leisen v. St. Paul F. & M. Ins. 
Co., 20 N.-D. 316, 127 NW 837, 30 
LRANS 539. 


9. Hartford F. Ins. Co. v. Post, 
25 Tex. Civ.-A. 428, 62 SW 140; 
Phenix Assur. Co. v. Coffman, 10 


Tex. Civ. A. 631, 82 SW 810. 

[a] Where objection is made by 
the agent and an amendment of the 
conditions is promised by the in- 
sured, there is no waiver. Merchants’ 
Ins. Co. v.'New Mexico Lumber Co., 
10) Colo A. 223, 51eP= 174s 

[b] Agreement to repair. — In 
spite of the knowledge of the in- 
surer of a defect in the property 
insured, no estoppel can _ arise 
against it to plead the defect when 
the insured in the contract of in- 
surance agrees to repair the defect. 
Mendenhall v. Farmers’ Ins. Co., 183 
Ind. 694, 110 NE 60. 

[c] There is no misdescription in 
describing the property insured as 
it would be when additions are com- 
pleted, which are intended when the 
policy issues, if the agent knows of 
such intention. Perry County Ins. 
Co. v. Stewart, 19 Pa. 45. 

10. Batchelder v. Queen Ins. Co., 
135 Mass. 449; Tebbetts v. Hamilton 
Mut. Ins. Co., 3 Allen 569; ee v. 
Howard F. Ins. Co., 3 Gray (Mass.) 
583; Barrett v. Union Mut. F. Ins, 
Co., 7 Cush, (Mass.) 175; Holmes vy. 
Charlestown Mut. F. Ins. Co., 10: 
Metc. (Mass.) 211, 43 AmD 428; Lis- 
com v. Boston Mut. F. Ins. Co., 9 
Metc. (Mass.) 205; Jackson v. Mass- 
achusetts Mut. F. Ins. Co., 23 Pick. 
(Mass.) 418, 34 AmD 69; Bennett v. 
St.Paul“ by setel ans Co.) bby News 
L. 377, 27 A 641; Dewees v. Manhat- 
tan Ins.°Co., 35°N.' J. Li. 366. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that matters material to the risk are falsely stated 
in the application it cannot take advantage of 
such misrepresentations for the purpose of avoid- 
ing the policy or eseaping liability thereunder. 
And, except in some jurisdictions,!? this is. true, 
although all representations are expressly made’ 
warranties by the terms of the policy.1% 
ance of a policy upon a written application in 
which questions are left unanswered, or are an- 
swered imperfectly or insufficiently, is a waiver of 
the insufficiency of the answers.14 
deems the answers insufficient, he is charged with 
the duty of requiring full and satisfactory answers 
before writing and delivering the policy. 
the insurer issues a policy without further in- 
quiry, he waives the want of, or imperfection in, 
But a waiver of a want of an answer 
of a question as to an existing fact is not a waiver 
of a breach of condition arising from facts occur- 
After jwriting the policy, 


an answer! 


ring in the future.’ 


ll. Ark.—State Mut. Ins. Co. v. 
Latourette, 71 Ark. 242, 74 SW 300, 
100 AmSR 63; Dwelling-House Ins, 
Cows Brodie 52. Arks 11, 11, SW 
1016, 4 LRA 458. 

Cal.—Menk v. Home, etc., Ins. Co., 
OMe Gol ay Op lias ee S38 Su Eee lily we) 
AmSR 158. 

Dak.—Waterbury v. Dakota F. & 
M. Ins. Co., 6 Dak. 468, 43 NW 697. 

Iowa.—White v. Home Mut. Ins. 
Assoc., 179 NW 315; Anson v. Win- 
nesheik Ins. Co., 23 Iowa 84. 

Ky.—Western Assur. Co. v. Rec- 
tor, 7 Kyl 523. 

Mich.—Michigan Shingle 
State Unrvi,,,etc...Co.,, 94 | Mich. 
53 NW 945, 22 LRA 319. 

Minn.—Andrus v. Maryland Cas- 
ualty Co., 91 Minn. 358, 98 NW 200. 

Mo.—Ayres v. Phcenix Ins. Co., 6 
Mo. A. 288. y 

N. H.—Hadley v. New, Hampshire 
Boinss Co. ob.Nee Ee 1105 Patten, v. 
Merchants’, etc., Mut. F. Ins. Co., 40 
INE els els 

N. Y.—MecNally v. Phenix Ins. 
Co., 1387 N. Y. 389, 33 NH 475; Cross 
VeNational. Mo ins..Co., .l32cN.. Y. 
133, 30 NE 390 [aff 57 Hun 586, 11 
NYS 948; Pitney v. Glens Falls Ins. 
Gon Goe Newy.. 6. atte GL. barbs sopis 
Rowley v. Empire Ins. Co., 36 N. Y. 
550, 4 Abb. Dec. 131, 3 Keyes 557, 
3 Transcr. A. 285; Benjamin v, Pala- 
tine Ins. Co., 80 App. Div. 260, 80 
NYS 256 [aff 177 N. Y. 588 mem, 70 
NE 1095 mem]; Wood v. American 
F.- Ins. Co., 78 Hun 109, 29 NYS 250 
[aff 149 .N. ¥. 382, 44 NE 80. 52 
AmSR 733]; Liddle v. Market F. Ins. 
Coen Nea SUDEL. ELlo. Contra 
Ripley v. Altna Ins. Co., 380 N. Y. 
136, 86 AmD 362 [rev 29 Barb. 552, 
17 HowPr 444]. 

Pa —liniversal, ,HinLNSa..CO:. av, 
Swartz, 2 Walk. 34; Uhler v. Farm- 
ers’ American F. Ins. Co., 4 LegGaz 
354. 

Tenn.—Kittrell v. German F. Ins. 


COs aye 
389, 


fo 1 yTenn. Civ. A. 2538, 260 [quot 
Cyc]. 

Tex.—Crescent Ins. Co. v. Camp, 
71 Tex. 503, 9 SW 473; Merchants 


Ins. Co. v. Dwyer, 1 Tex. Unrep. Cas. 
441. 

Wis.—Metcaif v. Mutual. F. 
Co., 132 Wis. 67, 112. NW 22. 

Pr. Edw. Isl.—LePage v. Canada 
¥., etc., Ins. Co., 2 Pr. Edw. Isl. 322. 

“It is too well settled to be now 
questioned that the company, or its 
agent acting within the scope of his 
authority, may waive any of the 
conditions of the policy, and if at 
the time of issuing the policy the 
company or such agent knows the 
falsity of a representation made by 
the applicant in procuring the insur- 
ance, the company is estopped from 


Ins. 


asserting its falsity in order to 
avoid liability.” Waterbury v. Da- 
kota F. & M. Ins. Co. 6 Dak. 468, 


478, 48 NW 697." 
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The issu- 


If the insurer 


Where 


applheation.?° 


[a] Whe failure of the agent to 
follow imustructions has been held 
not to relax the rule. Anson v. 


Winnesheik Ins. Co., 23 Iowa 84. 

{b] . Misdescription of property.— 
An insurance company which issues 
a policy and accepts the premium 
with knowledge that the building 
insured is misdescribed in the appli- 
cation will not be heard, after a loss 
has occurred, to complain of the 
misdescription., Williams v. Bank- 
ers’,~etce., Town Mut. F: Ins. Co., 73 
Mo. A. 607. 

-ic., Mayes ‘vi tartiordr. Ins: ’Co.; 
3 KyL 687; Rohrbach v. Germania 
glass (COnumGa) Inet Via ea lay 2 Oe ANTES, 
451; Kennedy v. St. Lawrence County 
WIGS Winston. 0) BarbanGN: 1Ys)> 25.55 
Jennings v. Chenango County ‘Mut. 
Ins. Co., 2 Den. (N. Y.) 75; Nassauer 
v. Susquehanna Mut. F. Ins. Co., 109 
Pa. 507; Commonwealth Mut. F. Ins. 
Co. v.. Huntzinger, 98 Pa. 41; State 
Mut. FE. Ins. Co. v. Arthur, 30 Pa. 315. 

13. Ala.—Western Assur. Co. v. 
Stoddard, 88 Ala. 606, 7 S 379. 

Ark.—Dwelling-House Ins. Co. vy. 
Brodie, 52 Ark. 11, 11 SW 1016, 4 
LRA 458. 

Iowa.—McMurray v. Capitol Ins. 
Co., 87 Towa 453, 54 NW 354; Hegle- 
ston v. Council Bluffs Ins. Co., 65 
Iowa 308, 21 NW 652. 

Mich.—Robison v. Ohio Farmers’ 
ImsyCo., 9s Mich. Sac) 05 INWrsal. 

Mo.—Cagle v. Chillicothe Town 
Mite oh. ins. Con 78 Mow vAt -431;: 
Ayres v. Phcenix Ins. Co., 66 Mo. A. 
288. 

Tex.—Waegner v. Westchester F. 
Ins: "Co., 92. Tex: 549, 50 SW) 569: 

14. Ida.—Allen v. Phoenix Assur. 
Coy Ay Gade On AO eo S208 
LRANS 903 [cit Cyc]. 

Ill.—Farmers’ Mut. F., 

Cor Va LieCroy.-O1 Mitt An 4d, 

Mass.—Com. v. Hide, etc., Ins. Co., 


ete., Ins. 


112 Mass. 186, 17 AmR 72; Nichols 
vy. Fayette Mut. F. Ins. Co., 1 Allen 
63; Liberty Hall Assoc. v. Housa- 


tonic Mut. F. Ins. Co., 7 Gray 261. 

Mich.—Miotke v. Milwaukee Me- 
chanics’ Ins! ‘Co. 113) Mich..1665 71 
NW 463; Gristock v. Royal Ins. Co., 
87 Mich. 428, 49 NW 634; Peoria M. 
Sk sista OO. yee er Kills On wVLLGh 
380; Residence F. Ins. Co. v. Hanna- 
wold, 37 Mich. 108. 

N. J.—Carson v. Jersey City Ins. 
Co., 438 N. J. L. 300, 39 AmR 584 [aff 
440 Ns Se kas, 210). = } 

N. Y.—Ames v. New York Union 
Ins. Co., 14 N. Y. 253; Gates v. Madi- 
son County.Mut, Ins. Co., 2 N. Y. 43 
ELGV poe arDiuate.. 

Oh.—Dayton Ins. Co. v. Kelly, 24 
Oh. St. 345, 15 AmR, 612;5-Sun Mut. 
ine wo. myer Lock) .s) Ohy Cir, Ch” 384i, 
ASO he GOivin Dec. 503s 

R. I.—Wilson v. Hampden F. Ins. 


Con vara tatoo. 
Tenn.—Home Ins. Co. v. Stone 
River Nat. Bank, 88 Tenn. 369, 12 
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based upon an application containing inquiries ‘to 
which answer has been made by the applicant, the 
insurer will. not be permitted to claim that the 
conditions in the policy conflict with the answers 
in the appheation, and thereby work a breach of 
the conditions of the policy.'8 
ments in the application and the conditions in the 
policy issued are in direct conflict, it must be as- 
sumed that such conditions were waived by the in- 
surer when it issued the policy.” 
in the usual iron safe clause that the insured shall 
take an inventory at least once in each calendar 
year and, if he has not taken one within twelve 
months prior to the date of the policy, he shall 
take one within thirty days thereafter does not 
waive a statement in the application constituting 
an affirmative warranty that the insured has taken 
a detailed inventory on a specified date prior to the 


Where the state- 


But a provision 


Absence of written application. It is stated gen- 


SW 915. 

Tex.—Pheenix Assur. Co. v. Mun- 
ger Improved Cotton Mach. Mfg. Co., 
(Civ. , A.) 49 SW 271 [aft 92) Mex: 
297, 49 SW 222]; German Ins. Co. v. 
pe a 18 Tex. Civ. A. 514, 46 SW 


Va.—Union Assur. Soc. v. Nalls, 
101 Va. 613, 44SE 896, 99 AmSR 923. 
Wis.—Dunbar v. Phenix Ins. Co., 
72 Wis. 492, 40 NW 386. 
Ont.—Gabel v. Howick 
Mut. BS. InsaiCo.9 40. Onts, babs) 
Pr. Edw. Isl.—LePage v. Canada 
E., ete, Ins. -Co;,"2 Pri Haw. Ish 322) 
“When a policy is issued on a 
written application for insurance, 
and any of the questions are left 
unanswered, the objection must be 
made before the policy is issued. A 
policy issued upon such an applica- 
tion is a waiver of the right to the 
information called for by the, in- 
quiry unanswered, and the contract 
of insurance will be considered a's 
based only on the answers given to 
inquiries to which the applicant has 
responded. If the insurer issues a 
policy upon an uncompleted appli- 
cation for the insurance, he cannot 
afterwards avoid the policy on the 
ground that the answers were not 


Farmers’ 


fully s-Carsoni.yv... Jersey, -City sans: 
Co.) 432 Nd a 3.00) 306s) 93 Or Ay 
584 [aff 44 N. J. Ll. 210]. 

15.1) Merchants” Mut) 7") Ins" iCo: 
Ven la rrisy (ol mMColo. 19>. atl L or ea itoe 
Allen .v.’Pheenix Assur. Co., 14 Ida. 


728, 95 P 829, 8 LRANS 903. 

16. Security, Mut? ins. “Col we 
Berry, 81 Ark. 92, 98 SW 693; Mer- 
chants’ Mut. F.. Ins. Co. v.. Harris, 51 
Colo ibe niinee ela oe 

Insuficient answer as putting in- 
surer on inauiry see supra § 367. 


17. Milwaukee Mechanics’ Ins. 
Co. v.. Niewedde, 12 Ind. A. 145, 39 
NCES DN. 

18 Alene ey.n nomic (SS Uir@ On 


14 Ida. 728, 95 P 829; Allen v. Phe- 
nix Assur. Co., 12 Ida. 653, 88 P 245, 
10 AnnCas 328. 

i9ne Phenix: Inso'Co.. wv worecnzae 4 
Ind. A. 266, 338 NH 444, 34 NE 495, 

20. Baker, etc., Hardware Co. v. 
Riverpool,” ete. ins: Coven WauA. 
(Orleans) 461. 

[a] The clause is construed to 
mean ‘that if the assured has not 
warranted that a detailed inventory 
has been taken within twelve cal- 
endar months from the date of-the 
policy, then the assured, under pen- 
alty of forfeiture, is bound to take 
one within thirty days of the issu- 
ance of the policy; if however, he 
has warranted that he has taken a 
detailed inventory within the twelve 
months prior to the issuance of the 
policy, and this should prove false, 
the policy is then to be null and 
void.” Baker, etc., Hardware Co. v. 
Tiverpool, etc, Ins. Co. 3) La, AY 
(Orleans) 461, 464. 


316 . [26C.J.] 


erally that when the insurer issues a policy to the 
assured, without any written application, contain- 
ing conditions inconsistent with the risk, he is es- 
topped from setting up a breach of such conditions 
in defense to an action upon the policy.*? 
regard to particular conditions there is some con- 
flict of authority on the question whether the issu- 
ance of a policy without representations by the in- 
sured, and without inquiry by the insurer, operates 


as a waiver or estoppel.?? 


21. Northern Assur. Co. v. Car- 
penter, (Ind. A.) 94 NE 779. 

22. See infra §§ 390-392. 

237 Ui Si —Williams), vo North 


German Ins. Co., 24 Fed. 625; Field 
v. Insurance €o. of North America, 
9 F. Cas. No. 4,767, 6 Biss. 121. 

Ala.—Cowart v. Capital City Ins. 
Co., 114 Ala. 356, 22 S 574. 

Ark.—Westchester F. Ins. Co. v. 
Smith, 128 Ark. 92, 193 SW 275; 
Queen of Arkansas Ins. Co. v. Tay- 
lor,» LOO ATK, 9F. 138 SW 990);) Hart- 
ford F. Ins. Co. v. Enoch, 79 Ark. 
475, 96 SW 393; State Mut. Ins. Co. 
v. Latourette, 71 Ark. 242, 74 SW 
300, 100 AmSR 63; Phoenix Ins. Co. 
v. Public Parks Amusement Co., 63 
Ark, 187, 37 SW 959. 

Cal.—Breedlove v. Norwich Union 
Wy Ins. See: 124 Cal. 164,56. P8705; 
Loring v. Dutchess Ins. Cow L Cal. 
A. 186, 81 P 1025. 

Colo.—National Mut. F. Ins. Co. 
v. Duncan, 44 Colo. 472, 98 P 634, 20 
LRANS 340; American Cent. Ins. 
Co. v. Donlon, 16 Colo. A. 416, 66 P 
249. 

Conn. — Peck v, New London 
County Mut. Ins. Co., 22 Conn. 575. 

Ga.—Athens Mut. Ins. Co. v. Led- 


ford, 134 Ga. 500, 68 SE 91; Me- 
chanics’, etc., Ins. Co. v. Mutual 
Real Est., ete. Assoc. 98 Ga. 262, 


25 SE 457; Clay v. Phoenix Ins. Co., 
97 Ga. 44, 25 SE 417; Blackstock v. 
Jefferson Ins. Agency, (A.) 99 SE 
142 


Ill.—Home Ins. Co. v. Mendenhall, 
164 Ill. 458, 45 NE 1078, 36 LRA 374; 
Unions Ins, Co: v. Chipp, 93.01 96 
Lycoming F. Ins. Co. v. Jackson, 
83 Ill. 302, 25 AmR 386; Danvers 
Mut. F. Ins. Co. v. Schertz, 95 Ill. A. 
656; German Ins. Co. v. Miller, 39 
TilsewAs= 6Gasse.German eo. Ins. - Covey. 
Carrow, 21 Ill. A. 631 

Ind.—Manchester F. Assur. Co. v, 
Koerner, 13 Ind. A. 372, 40 NE 1110, 
41 NE 848, 55 AmSR 331. 

Iowa.—Keane v. Century F. Ins. 
Co., 150 Iowa 658, 130 NW 724; Mc- 
Murray v. Capital Ins. Co., 87 Iowa 
458, 54 NW 354; Key v. Des Moines 
Ins. Co., 77 Iowa 174, 41 NW 614. 

Kan.—Hartford F. Ins. Co. v. Mc- 
Carthy, 69 Kans 555, 77 P90. 

Ky.—Wilson vy. Germania F. Ins. 
Co., 140 Ky. 642, 131, SW 785; Lon- 
don, ete., Ins. Co. v. Gerteisen, 106 
Ky, 815, 51. SW 617, 21 KyL-471; 
Hartford Ins. Co. v. Haas, 87 Ky. 
6345097 SW. 720,. 10" Key. 5.73, 2) aEeAY 
64; Phoenix Ins. Co. v. Angel, 38 SW 
1067, 18 Kyl 1034; Phceenix Ins. Co. 
v. Beechland Grange, 7 KyL 670. 

La.—Tarver v. People’s F. Ins. 
Co., 6 La. A. (Orleans) 59. 

Mai——Hartiord.. By) Ins. ‘Cor iv. 
Keating, 86 Md. 130, 38 A 29, 63 
AmSR 499. 

Mich.—Crossman v. American Ins. 
Co., 198 Mich. 304, 164 NW 428, LRA 
1918A 390; O’Neill v. Northern As- 
sur. Co., 155 Mich. 564, 119 NW 911; 
Hamilton vy. Dwelling House _ Ins. 


Co... 98. Mich. ..535;. 57 NW 735,22 
LRA 527; Beebe v. Ohio Farmers’ 
Ins. €o., 93 Mich. 514, 53 NW .818, 


382 AmSR 519, 18 LRA 481. 
Mo.-—Parsons v. Knoxville F. Ins. 
Co., 182 Mo. 5838, 31 SW 117, 34°SW 
476; O’Brien v. Greenwich Ins. Co., 
95 Mo. A. 301, 68 SW 976; Scott v. 
German Ins. Co., 69 Mo. A. 337; 
Ayres v. Phoenix Ins. Co., 66 Mo. A. 
228; Clark v. Knoxville F. Ins. Co., 
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But in 


61 Mo. A. 181. 

N. H.—Leach v. Republic F. Ins. 
SO; 58. N. H. 245; Perry v. Dwelling- 
House Ins. Co., 67 IN. Hie 2915: 338s A 
731, 68 AmSR 668. 

N. Y.—Forward v. Continental Ins. 
Cor, WL A2GING, BY203'825- 187 VIN E615, 25 
LRA 637 [aff 66 Hun 546, 21 NYS 
664]; Berry v. American Cent. Ins. 
CONLILOAT ING Meh 40s 2.0) ONE Sb 4 Py 28 
AmSR 548 [aff 5 Silv. Sup. 242, 8 
NYS 762]; Weed v. London, ete., F. 
Ins. Coy ALONG Ys 106,922 NE 2295 
Brooks v. Erie F. Ins. Co., 76 App. 
Div. 275, 78 NYS 748 [aff 177 N. Y. 
572 mem, 69 NE 1120 mem]; Neafie 
v. Woodcock, 15 App. Div. 618, 44 
NYS 768; Wood v. American F. Ins. 
Co., 78 Hun 109,29 NYS 250 [aff 149 
N. Y.. 382, 44 NE 80, 52 AmSR 
733]; Dresser v. United Firemen’s 
Ins. Col, -45-Eun , 298 [aft -822- Ne Xs 
642 mem, 25 NE 956 mem]; Miaghan 
V.,,Hartford: FB. Ins. Co., 24 Hun 58; 
Broadhead vy. Lycoming Eyl. o., 
23 Hun 397. 

N. C.—Gerringer v. North Carolina 
Home Ins. Co., 183 N. C. 407, 45 SH 
773; Strause Vv. Palatine Ins. Co., 128 
N. C. 64, 38 SE 256; Clapp v. Farm- 


ers’ Mute K.. Ins: Assoc... 126 NaC, 
388, 35 SE 617; Grabbs v. Farmers’ 
Mut.) i Ins. A ssoc,,,. 125: N.., Cy 339, 
34 SE 503. 


N. ,D.—Stotlar v. Citizens’ Ins. Co., 
23 N. D. 352, 136 NW 794; Stotlar 
v. German Alliance Ins. Ce., 23 N. 
D. 346, 136 NW 792. 

Oh.—Farmers’ Mut. F., etc., Ins. 
COnVsaNWVard, 24. 0h. Cir CLiuib56. 

Okl.—Springfield F. & M. Ins. Co. 
Vo, Daloga . Wirst. Nat, . Bank. | 120 
652; State Mut. Ins. Co: v. Green, 
166 P 105, LRA1917F 663; Arkansas 
Ins Cowv. ‘Cox, 98 BP. b52), 

Pa.—Clymer Opera Co. vy. Flood 
City. Mutat: ins! (Co, 238 Pat 137, 
85 A 1111; Damms v. Humboldt F. 
Ins. Co., 226 Pas 358, 75 A~607,. 18 
AnnCas 685; Caldwell vy. Philadel- 
phiay hire), ASsoc.,. 1742, Paw 492,-.00, AY 
612; McGonigle v. Susquehanna Mut. 
F. Ins. Co., 168 Pa. 1, 31 A 868; Phila- 
delphia Tool Co. v. British America 
ASSUM (OOv. Lon -Pa.meo0y OPA Cdriebo 
AmSR 596; Aldous v. National Ben 
ice He Ins;Co.,. 65° Ba. ‘Super. 
61 

R. I.—Reed v. Equitable F. & M. 
Uns Conk Coats dey LOD, SAS Cool webs 
LRA 496. 

S. C.—Graham v. American F. Ins. 
Co., 48. S. C. 195, 26. SH 328, 59 AmSR 
707. 


Tenn.—Home Ins. Co. y. Stone 


River Nat. Bank, 88 Tenn. 369, 12 
Sw 915. 

Tex.—Waegner v. Westchester F. 
Ins. (Conon lex. 549, 50S W 5693 


Crescent Ins. Co. v. Camp, 71 Tex. 
503, 9 SW 473; Northern Assur, Co. 
v. Lawrence, (Civ. A.) 209 SW 430; 
Camden F. Ins. Assoc. v. Wandell, 
(Civ. A.) 195 SW 289; Austin F. Ins. 
Co. v. Brown, (Civ. A.) 160 SW 973; 
Shawnee F. Ins. Co. v. Chapman, 63 
Tex. Civ. A. 61, 132.SW 854. 

Va.—National "Union F. Ins. Co. v. 
Burkholder, 116 Va. 942, 83 SE 404. 

Wis.—Metcalf v. Mutual F. Ins. 
Co., 132) Wish Oi. ute Wie 22 Ste 
Clare Female Academy v. Milwau- 
kee Mechanics’ Ins. Co., 98 Wis. 257, 
73 NW 767; Schultz v. Caledonian 
Ins. Co., 94 Wis. 42, 68 NW 414. 
Can.—Ottawa Agricultural Ins. Co. 
v. Sheridan, 5 Can. S. C. 157. 
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“ownership, 


[§§ 389-890 


[§ 390] (2) Of Particular Conditions—(a) As 
to Title or Interest of Insured. The insurance com- 
pany is taken to have waived or is estopped to as- 
sert a defect in the title of the insured, in the prop- 
erty insured or in the ground on which it is located, 
against which a condition of the policy is directed, 
of which it or its agent was cognizant or put upon 
inquiry when the policy was issued.?* 
applicable not only where insured has falsely stated 


The rule is 


Ont.—Davidson v. Waterloo Mut. 
FP oins. Co,n9 Ont li 394, Sb Onur 
264; Lyon v. Stadecona Ins. Co., 44 
U..C., Q. 1B: 472. 

[a] Where the agent knew that 
the building was owned by the firm, 
and that the premium was pats by 
both, it is no defense to an acti 
on a policy that it was issued in the 
name of one of two partners. Con- 
tinental Ins. Co. v. Cummings, 98 
Tex. 115, 81 SW 705; Gerard -. & 
Co. v. Frymier, (Tex. Civ. 
A.) 32 SW_ 55. 

{b] By-law provision.—A mutual 
company, by issuing a policy and 
accepting and retaining premiums 
with knowledge that” insured did 
not own the’ property, as stated in 
his application, waived a by-law 
provision invalidating the _ policy 
upon insured’s failure to state in 
the application that his interest was 
not absolute. Pearman v. Farmers’ 
Mut. F. Ins. Co., (Mo. A.) 214 SW 
292 (insured having an insurable in- 
terest but not absolute ownership). 

{c] Renewals and other policies. 
—(1) As the insurer is affected by 
the knowledge (see supra § 367) (2) 
and acts of itself and agent in is- 
suing the original policy, the waiver 
is extended and continued by a re- 
newal of the original policy (Allen 
Vic ttome Ins, €o.,, 133. Cals 29.) 650. 
138; Athens Mut. Ins. Co. vy. O’Keefe, 
133 Ga. 792, 66 SE 1093). (3) This 
is true where the agent of an in- 
surance company issues a fire policy 
containing a stipulation that it shall 
be void if the interest of insured is 
other than unconditional and sole 
with Knowledge that in- 
sured had given a bond for title to 
one person and that another was 
in actual possession of the premises 
claiming title under a purchase from 
insured, even though between the 
issuance of the original and of the 
renewal policy insured obtained 
judgment against the person in pos- 
session for the purchase money, and, 
after conveying it to him for levy 
and sale, purchased it at a sheriff’s 
sale, bul had not been placed in 
possession when the renewal policy 
was issued or at the time of loss; 
the status of the property not be- 
ing so materially changed as to ren- 
der the waivers implied from issu- 
ing the policy inapplicable to the 
real facts existing when the renewal 
policy was issued. Athens Mut. Ins. 
Co. v. O’Keefe, 133 Ga. 792, 66 SH 
1098. (4) In an action on a mutual 
insurance policy, it appeared that 
when plaintiff became a member she 
owned the property in fee simple; 
that afterward she conveyed the 
property to her son, retaining a life 
estate therein; that defendant’s sec- 
retary was at once notified of the 
change in title, and he stated that 
no change in the policy was neces- 
sary; that afterward her insurance 
was readjusted, ‘when the company’s 
officers were again notified as to the 
condition of title to the property, 
and a new policy was issued con- 
taining a condition that a policy is- 
sued on property not owned by in- 
sured in fee simple, would be void; 
and that insured continued to pay 
assessments until the property was 
destroyed by fire. It was held that 
the condition as to the character of 
insured’s title was waived, and de- 
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§§ 390-391] 


the nature and extent of his title and interest,?* but 
also where he has made no misrepresentation,?> as 
where he has made a full and true disclostire.2¢ 
The company cannot assert that the fact that the 
building insured stands upon leased ground,?? or 
that the title to the ground is in another.2® vitiates 
the insurance, by the terms of the policy, when 
such fact was disclosed or known to the agent or 
to the company at the time of the issuance of the 
policy. And indeed it has been held that the rule 
is the same where the policy is conditioned to be 
void in case the title to the property be involved 
in litigation,®® or if foreclosure proceedings be com- 
menced, and a breach of such conditions is known 
to the insurer when the policy is issued.*° It seems 
that the rule cannot be applied to a knowledge of 
the fact that the insured had no insurable interest.3! 
However, it is held in some cases. that where the 
insurance company knew that insured had parted 
with title, interest, and possession of the property 
insured before the policy was delivered to him, by 
delivering the policy it waived a condition therein 
avoiding it in such event, and estopped itself from 
setting up a defense based upon such provision.*? 

Lack of inquiry or written application.2?  Al- 
though there is some authority to the contrary, the 
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rule is that where the insured has an insurable in- 
terest, the issuance of a policy without any oral 
or written representations by the insured, or in- 
quiry by the insurer, as to the title of the insured in 
the insured property or in the ground on which 
it stands, is a waiver of all provisions in the policy 
providing for its forfeiture by reason of any facts 
or circumstances affecting the title.®5 Under such 
circumstances, the insurer cannot complain after 
loss that the interest of the insured was not cor- 
rectly stated in the policy.26 Some courts hold 
generally that where an insurance company insures 
property against loss by fire without inquiring into 
the precise state of the title to such property, it 
waives the clauses in its policy relating to title,’7 
provided of course that insured has an insurable 
interest.88 

[§ 391] (b) As to Encumbrances. A condition 
in a policy that it shall be void if the subject of 
the insurance is encumbered, or if it is encumbered 
and the consent of the insurer to the encumbrance 
is not indorsed on or attached to the policy, is 
waived by the issuance of the policy with knowl- 
edge on the part of the insurer or its agent of an 
existing encumbrance.®® The waiver extends to a 
new encumbrance given to discharge one existing, 


fencant is estopped to deny liabil- 
ity on the policy because of such 
title. -Farmers’ Mut. Fire Ins. Co. v. 
Jackman, 35 Ind. A. 1, 73 NE 730. 

Knowledge of obligation or intent 
to convey see infra § 396. 

24. Wilson v. Germania F. 
Co., 140 Ky. 642, 131 SW 785. 

25. Rockford Ins. Co. v. Farm- 
ers’ State Bank, 50 Kan. 427, 31 P 
1063; American Cent. Ins. Co. v. 
McLanathan, 11 Kan. 533; Milwau- 
kee Mechanics’ Ins. Co. v. Brown, 3 
Kan. A. 225, 44 P 35; Hartford Ins. 
Co. v. Haas, 87 Ky. 531, 9 SW 720, 
10 KyL 573, 2 LRA 64; Hilliard v. 
Caledonia Ins. Co., 5 OhS&CP_576, 7 
OhNP 561; Burson v. Philadelphia 
Fire Assoc., 136 Pa. 267, 20 A 401, 20 
AmSR 919. 


Ins. 


26. Cal.—Loring v. Dutchess Ins. 
Co, iecal. Aj I86,. 80) 025. 

Mich.—Miller v. Prussian Nat. 
Ins. Co., 158 Mich. 402, 122 NW 
1098. 5 

Mo.—Giffey v. Arizona F. Ins. Co., 
(A.) 206 SW 402. 

N. Y.—Hudson vy. Glens Falls Ins. 


Gon 2i8 Ne Yn 1337 112) NE 728, LRA 
1917A 482; Richmond vy. Niagara F. 
Ins. Co., 79 N. Y. 230 [rev 15 Hun 
248]. 

N. C.—Clapp v. Farmers’ Mut. F. 
Ins. Assoc., 126 N. C. 388, 35 SE 617. 

27. Ga.—Springfield F. & M. Ins. 
Co. v. Price, 132 Ga. 687, 64 SE 1074; 
Phenix Ins. Co. v. Searles, 100 Ga. 
CTE OM PRON DPE OSA : 

Tll.—Germania F. Ins. Co, v. Hick, 
23 Ill. A. 381 [aff 125 Ill. 361, 17 NE 
792, 8 AmSR 384]. 

Mich.—Ahlberg v. German _ Ins. 
Co., 94 Mich. 259, 53 NW 1102 [foll 
Hoose v. Prescott Ins. Co., 84 Mich. 
309, 47 NW 587, 11 LRA 340]. 

Miss.—Home Ins. Co. v. Gibson, 72 
MISS: 58, 17 9° 13. f : 

N. Y.—Brothers v. California Ins. 
Co., 121 N. Y. 659, 24 NE 1092; Ben- 
nett v. Buchan, 76 N. Y. 386; Van 
Schoick v. Niagara F. Ins. Co., 68 
N. Y. 434; Baldwin v. Citizens’ Ins. 
Co., 60 Hun 389, 15 NYS 587. 

N. C.—Cowell v. Phoenix Ins. Co., 
126 N. C. 684, 36 SE 184. } 

Oh.—Foster v. Scottish Union, etc., 
Ins. Co., 127 NE 865. 

Pa.—Clymer Opera Co. v. Flood 
City Mut. F, Ins. Co., 238 Pa, 137, 
85 A 1111; Clymer Opera Co. v. 
Birmingham F. Ins. Co., 50 Pa. Super. 
639 [foll Clymer Opera Co. v. India 
Mut. Ins. Co., 50 Pa. Super. 644]; 
Davis v- Fireman’s Fund Ins. Co., 
5 Pa. Super. 506, 40 WklyNC 569. 


S. C.—Pelzer Mfg. Co. v. Sun Fire 
Office, 36 S. C. 218, 15 SE 562. 

Utah.—West v. Norwich Union F. 
Ins. Soc., 10 Utah 442, 37 P 685. 

Va.—Manhattan F. Ins. Co. v. 
Weill, 28 Gratt. (69 Va.) 389, 26 
AmR 364. 

[a] It will be presumed, in such 
case, that the insurer overlooked the 
condition and so had forgotten to 
express the fact in the policy, or 
that it waived the condition, or held 
itself estopped from setting it up, 
as to presume otherwise. would be 
to impute to the insurer a fraudu- 
lent intent in issuing a policy known 
by it to be invalid. Van Schoick v. 
Niagara F. Ins. Co., 68 N. Y. 434. 

28. Johnson vy. Avttna Ins. Go., 123 
Ga. 404, 51 SE 339, 107 AmSR 92; 
Mechanics’, etc., Ins. Co. v. Mutual 
Real-Hst., etc., Assoc.,, 98 Ga. 262, 
25 SE 457; German-American Ins. 
Comlive geal mo sind V0 Se So. SV 
60; Rochester German Ins. Co. v. 
Rodenhouse, (Okl.) 128 P 508; Con- 
ley v. Northwestern F. & M. Ins. 
Co., 34 Okl. 749, 127 P 424. 

29. American Cent. Ins. 
Brown, 29 Ill. A. 602. 

30. Benjamin vy. Palatine Ins. Co., 
80 App. Div. 260, 80 NYS 256 [aff 
177_N. Y. 588, 70 NE: 1095]. 

31. Agricultural Ins. Co. v. Mon- 
tague, 38 Mich. 548, 31 AmR 326. 

32. Gorsch v. Northern Assur. Co., 
131 NYS 670. 
ie See also infra text and note 


Coste. 


34. Parsons y. Lane, 97 Minn. 98, 
106 NW 485, 4 LRANS 231, 7 Ann 
Cas 1144 (reviewing authorities). 

Failure to make inquiry as ground 
for waiver generally see supra § 367. 

35. Cal.—Sharp v. Scottish Union, 
She Ins. Co., 136 Cal. 542, 69 P 253, 


Colo.—German F. Ins. Co. v. Her- 
bertson, 49 Colo. 217, 112 P 690. 

Ind.—Glens Falls Ins. Co. v. 
Michael, 167 Ind. 659, 74 NE 964, 
79 NE 905, 8 LRANS 708. 

Nebr.—Farmers’, etc., Ins. Co. v. 
Mickel, 72 Nebr. 122, 100 NW 130, 9 
AnnCas 992; Slobodisky v. Phenix 
Ins. Co., 53 Nebr. 816, 74 NW 270; 
German Ins., etc., Inst. v. Kline, 44 
Nebr. 395, 62 NW 857. 

Wash.—Gregerson v. Phenix F. 
TNS 2COn oon VWiash. Seow 0, Pool; 
LRA1918E 521. 

fa] Reasons for rule.—(1) One 
reason for the rule is the knowledge 
presumed or imputed to the insurer 
under such circumstances. See supra 


§ 367. (2) The company cannot 
avoid the policy for its own care- 
lessness in issuing the policy with- 
out inquiry. Peet v. Dakota F. & M. 
Ins. Co., 1 S. D, 462, 47 NW 532. 

[b] Statutes prescribing a stan- 
dard policy do not change the rule. 
Gregerson v. Phenix F. Ins. Co., 99 
Wash, 639, 170 P 331, LRA1918B 521. 

{[c] In Virginia (1) there are 
dicta in support of the proposition. 
Union Assur. Soc. v. Nalls, 101 Va. 
613, 44 SE 896, 99 AmSR 923 (it ap- 
pears in this case that the insurer 
had actual knowledge of the state 
of the title of insured); Morotock 
Ins. Co. v. Rodefer, 92 Va. 747, 24 
SE 393, 53 AmSR 846 (a case involv- 
ing an undisclosed encumbrance). 
(2) But there are also dicta to the 
contrary. Westchester F. Ins. Co. v.. 
Ocean View Pleasure Pier Co., 106 
Va. 633, 56 SE 584 (holding on an- 
other ground that the insurer was 
chargeable with knowledge). See also 
Manhattan F. Ins. Co. v. Weill, 28 
Gratt. (69 Va.) 389, 26 AmR 364. 

Analogous rule as to encum- 
brances see infra § 391. 

Whether insured bound to disclose 
title see Supra § 207. 

36. Wolpert v. Northern Assur. 
Co., 44 W. Va. 734, 29 SE 1024. 


37. Farmers’ State Bank v. Tri- 
State Mut. Grain Dealers’ F. Ins. 
Coy 41 Sst De 3985 A710 INIW 63'8iee 

38. Farmers’ State Bank vy. Tri- 
State Mut. Grain Dealers’ F. Ins. 
Coy 40'S. Dr 398) LO aINWa63 8s 

39. U. S.—London, ete, F. Ins. 


Co. v. Fischer, 92 Fed. 500, 34 CCA 
503 [aff 83 Fed. 807]. 
Ala.—Fidelity-Phenix F. Ins. Co. 
v. Ray, 196 Ala. 425, 72 S 98; Cow- 
art v. Capital City Ins. Co.,.114 Ala. 
856, 22 S 574; Phenix Ins. Co. v. 
Copeland, 90 Ala. 386, 8 S 48. 
Ark.—Queen of Arkansas Ins. Co. 


Vv. - aster; 108. “Ark. 1261, 1565 (Siw 
848. 

Ga.—Clay v. Pheenix Ins. Co., 97 
Ga. 44, 25 SE 417. 

Ill—Home Mut. F. Ins. Co. v. 


Garfield, 60 Ill, 124, 14 AmR 27. 

Ind.—German-American Ins. Co. v. 
Yeagley, 163 Ind. 651, 71 NE 897, 2 
AnnCas 275; German F. Ins. Co. v. 
Green-Wald, 51 Ind. A. 469, 99 NE 
1011; Philadelphia F. Assoc. v. Yeag- 
ley, 34 Ind. A. 387, 72 NE 1035. 

Iowa.,—Bartlett v. Fireman’s Fund 
Ins. Co. 1% Towaa 5b, 41° IN Wi G01; 
Boetcher v. Hawkeye Ins. Co., 47 
Iowa 253; Huntley v. Home Ins, Co., 
42 Iowa 709. 
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and known by the insurer to exist, at the time 


of the issuance of the policy.*° 


Lack of inquiry or written application.** 
insurance company elects to issue its policy of in- 
surance against a loss by fire without a written ap- 
plication, and without any representation or inquiry 
in regard to title or encumbrances, it cannot com- 
plain, after a loss has occurred, that an existing 
Notwithstanding 
some contrary authority,** the insurer will be held 
have 
printed terms in the policy relative to liens and en- 
In other words the insurer is deemed 
by its action to have consented to assume the risk 
of such liens and encumbrances as may have beeu 
upon the property, and to that extent to have modi- 


encumbrance was not disclosed.*? 


under such circumstances to 


eumbrances.** 


Ky.—German Ins. Co. v. Horan, 15 
KyL 208. 

Mich.—Gristock v. Royal Ins. Co., 
84 Mich. 161, 47 NW 549, 87 Mich. 
428, 49 NW 634. 

Minn. — Wilson Vv. Minnesota 
Farmers’ Mut. F. Assoc., 36 Minn. 
112, 80 NW 401,-1 AmSR 659. 
~ Miss.——Southern Ins. Co. v. Stew- 
sart.is0MSs Td. 

Mo.—Breckinridge ~- v. 
Cent. Ins. Co., 87 ‘Mo. 62; 
.v. North American Ins. Co., 
A. 352. 


American 
Rosencrans 


66 Mo. 

Nebr.—German-American Ins. Co. 
v. Hart, 43 Nebr. 441, 61 NW 582. 

N. Y.—Skinner v. Norman, 165 N. 

JY. 565, 59 NE 309, 80 AmSR 1776; 

Robbins v. Springfield F. & M. Ins. 


“Co., 149 N. Y. 477, °44,.NB 159 [aff 
79 Hun 117, 29 NYS 513]; Forward 
“vie, Continental Ins.+Co,.° 142.9 N24 


382, 37-NE 615, 25 LRA 637; Row- 


ley v. Empire’ Ins..€o.:36.N, Y.:550,° 


Aug hpbe oDec:i 13h, ~-8:,Keyes +) 55it,1t38 
Transecr. A. 285; Neafie v. Woodcock, 
15 App. Div. 618, 44 NYS 768; Dress- 
-er yv. United Firemen’s Ins. Co., 45 
Hun 298 {aff 122. N. Y.. 642:;mem, 
25 NE 956 mem]; Woodward v. Re- 
public F. Ins. Co., 32 Hun. 365; Owen 
v. Farmers’ Joint Stock Ins. Co., 10 
AbbPrNS 166 note. 

Pa.—Brown v. Commonwealth Mut. 
Ins; iCo., 41 sPa. T8i. 

S. D.—Vesey v. Commercial Union 
Assis, “Cov; Ltd.,) 38 oS; D: 632,.-10n 
NW 1074. 

' Tex.—German Ins. Co. vy. Everett, 
18 Tex. Civ. A. 514, 46 SW, 95; Ger- 
man Ins. Co. v. Everett, (Civ. A.) 36 
SW 125; Phoenix Ins. Co. v. Ward, 7 
Tex.) Civ. A. 13, 26 SW. 763; Hart- 
ford F. Ins. Co. v. Josey, 6 Tex. Civ. 


AW4290, 25 SW: 685. 
Utah.—West v. Norwich Union F. 
Ins. Soc., 10 Utah 442, 37 P 685. 
Va.—Southern Mut. Ins. Co. v. 
Yates; 28 Gratt. (69 Va.) 585. 


Wis.—Hobkirk v. Phcenix Ins. Co., 
102 Wis. 13, 78 NW 160; McDonald 


v. Philadelphia Fire Assoc., 93 Wis. 
848, 67. NW 719; Dowling v. Lan- 
cashire Ins. Co., 92 Wis. 63, 65. NW 


738, 31 LRA 112; Renier v. Dwelling- 
House Ins, Co., 74 Wis. 89, 42 NW 
208; Harriman v. Queen Ins. Co., 49 
Wis. 71, 5 NW 12. 

Ont.—Graham v. Ontario Mut. Ins. 


Co.,, 14 Ont. 358; Dear v. Western 
Assur. Gos, 41) Win "Ch @. WB: 153%), Sin- 
clair. v. Canadian Mut. F. Ins. Co., 


LOn Use Ce Qasb. i206: 

Pr. Edw. Isl.—LePage y. Canada 
H.ete., ins. Co, 2sbrahdweplslies22. 

“Tt is the settled law of this state 
that the agent of a fire insurance 
company may, by issuing a policy 
with knowledge of the facts, waive 
‘a condition that the policy shall be 
void if the property insured be in- 
cumbered, and a note of the incum- 
brance be not indorsed upon the pol- 
icy.” Skinner v. Norman, 165 N. Y. 
565, 569, 59 NE 309, 80 AmSR 776. 

{a] For example, where a widow 
insures property for the benefit of 
the heirs and represents that there 
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[§§ 391-392 


fied or suspended the printed terms of the policy, 


which was prepared for general use, without ref- 


If an 


waived the 


[§ 392] (¢) 


is no encumbrance, the insurer can- 
not set up that her dower interest 
for life constituted an encumbrance 
contrary to the terms of the policy, 
when the agent was aware of the 
fact that she had dower rights there- 
in. Haire v. Ohio Farmers’ Ins. Co., 
Bagel 481, 53 NW 623, 32 AmSR 
516. 

{[b] Reliance upon statement of 
reloase.—The issuance of a _ policy 
by an authorized agent is a waiver 
of the condition against existing en- 
cumbrances where the agent knew of 
the existence of a mortgage on the 
property prior to the writing of the 
application and the delivery of the 
policy and where he issued the pol- 
icy in reliance, not on a statement 
in the application that the property 
was not encumbered, but on the as- 
surance of the cashier of the bank 
which held the mortgage that the 
property was released therefrom. 
Brennen v. Connecticut F. Ins. Co., 
99 Mo, A. 718, 74 SW 406. 

Enowledge of intent to encumber 
in future see infra § 396. 

40. Koshland v. Home Mut. Ins. 
Co., 31 Or. 321, 49 P 864, 50 P 567. 


41. See also supra text and note 
oo. 

42. Wolpert v. Northern Assur. 
Co.,'44 W. Va. 734, 29 SE 1024. 

43. Virginia F. & M. Ins. Co. v. J. 


I. Case Threshing Mach. Co.,. 107 
Va. 588, 59 SH 369, 122 AmSR 87; 
West Rockingham Mut. F. Ins. Co. 
v. Sheets, 26 Gratt. (67-Va.) 854. 
Contra Morotock Ins. Co. v. Rodifer, 
92.Va. 747, 24 SH 393, 53 AmSR 346, 
But see Union Assur. Soc. v. Nalls, 


101 Va. 613, 44 SE 896, 99 AmSR 
923 (stating the contrary in a case, 
however, where the insurer had 


actual knowledge of a deed of trust 
on the property). 

44. Raulet v. Northwestern Nat. 
InshCompis taal 2kenaelONe. Baas 
Manufacturers’: Mut. Ins. Co. v. 
Swaney, 53 Ind. A. 429, 101 NE 843, 
845; Scottish Union, ete., Ins. Co. v. 
Wylie, 110 Miss. 681, 70 S 8385; Alle- 
sina v. London Ins. Co., 45 Or. 441, 
78 P 392, 2. AnnCas 284, 

“Where there is no written ap- 
plication for insurance, and no ques- 
tions asked, and no statements made 
by the insured, and no knowledge 
by him that the existence of a 
mortgage would avoid a policy, the 
company is deemed by issuing the 
policy to have waived the provisions 
for forfeiture by reason of existing 
incumbrances.” Manufacturers’ Mut. 
F. Ins. Co. v. Swaney, supra. 

[a] Reason for rule.—‘In deter- 
mining whether there has been such 
a waiver, a court should not over- 
look the fact that the insurance 
policies are prepared by the com- 
pany for general use, without refer- 
ence to-particular cases, and contain 
divers and 
stipulations concerning different 
subjects. . .. A policy of insurance 
is prepared in the office of the com- 
pany and becomes binding on the 


erence to the particular case.*? 
the agent of the insurer, on being informed by the 
agent of the insured of the latter’s lack of knowl- 
edge of encumbrances, voluntarily agrees to make 
the necessary inquiry, the issuance of the policy 
without having made an inquiry is in effect a de- 
termination that the existence of encumbrances is 
immaterial and an agreement to insure the prop- 
erty regardless of whether or not it is encumbered.*° 
The issuance of a policy without a written appli- 
cation and upon the assumed, although mistaken, 
knowledge of the agent is a waiver of the anti- 
mortgage clauses of the policy.*7 


sundry provisions and] 


Likewise where 


As to Additional Insurance. 


assured because it is delivered to 
and aecepted by him. In accepting it’ 
he has a right to assume that the 
company does not intend to insist 
upon the printed clause therein re- 
lating to incumbrances on the prop- 
erty if it makes no inquiry ef him 
concerning the matter, and he has 
made no statements in reference 
thereto, and has not been advised 
that the question was at all mate- 
rial. The preparation and issuance 
of the policy is the act of the com- 
pany, and if, in pursuance of a pre- 
vious agreement to insure, it issues 
and delivers a policy purporting to 
cover loss or damage by fire, and 
accepts and receives the money of 
the insured, without making any in- 
quiry of him as to incumbrances, or 
without advising him of the effect 
on his contract of an incumbrance, 
it is receiving and accepting his 
money under circumstances but little 
short of false pretenses, if the con- 
tract is void from the beginning, and 
never in fact had any force or va- 
lidity, because of a provision insert- 
ed therein by it without the knowl- 
edge of the assured, rendering it 
void if the property is incumbered. 
In such a case the company would 
not only wrongfully receive anid ac- 
cept the money of the insured, but 
would mislead him into the belief 
that his property was insured, when 
in fact it was not, thus deceiving a 
party honestly seeking and paying 
for insurance.” Allesina v. London 
Ins., \Co3-145.10n., 44d, 24 7.8 epee aes 
2 AnnCas 284, 
AapiogouR rule as to title see supra 


The 


o 

Whether insured bound to dis- 
close enotimbrances see supra § 225. 

45. Wright v. London ‘F: .Ins. 
Assoc., 12 Mont. 474, 31 P87, 19 LRA 
211; Allesina v. London Ins. Co., 45 
Or. 441, (785 PB. 392) 02 AnnGas J284- 
Arthur v.. Palatine” Ins: Co}. 35 "Or: 
27, 57. P 62, 76 AmSR: 450. 

46. Skinner v. Norman, 165 N. Y. 
565, 59 NE 309, 80 AmSR 776 [rev 18 
App. Div. 609, 46 NYS 65]. 

47. Georgia Home ‘Ins; - Co. vy. 
Holmes, 75 Miss. 390, 402, 23 S 183, 
65 AmSR 611. 

“This is a case, then, in which no 
application—no formal application— 
was made, because the agent held it 
unnecessary, inasmuch as he knew 
about the condition of the property, 
and a case in which appellee did 
not know there was any anti-mort- 
gage clause contained in the policy 
until after the loss, and the ques- 
tion is, whether the company. shall 
now be permitted to repudiate its 
contract made, not upon any mis- 
representations, or even representa- 
tions, of the insured, but upon its 
own knowledge of the condition of 
the property. If this. policy was 
issued upon the knowledge of the 
company as to the condition of the 
property, and after refusal to fur- 
nish the usual blank application, 
whereby the insured would have ap- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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imsurer is precluded from setting up a concealment 
of, or a misrepresentation concerning, or the ex- 
istence of, additional insurance contrary to the 
provisions of the policy when it or its agent was 
aware of such insurance outstanding at the time 
The issuance of a policy 
without any written application and without any 
representation or inquiries as to other insurance is 
a waiver of a clause in the policy against other 
insurance.*® But the mere offering by the insurer’s 
agent to the imsured of a policy in another com- 
pany is not a waiver of a clause against additional 


the policy was issued.*® 


prised the insurer of the true con- 
dition of the property, and not upon 
any representation of the insured, 
then the anti-mortgage clause must 
be held to have been waived. Any 
other view would involve the hold- 
ing by us of this proposition: that 
the insurance company, waiving any 
application by the person desiring 
insurance and issuing a policy upon 
its own knowledge of the condition 
of the property may receive the 
premiums paid for the indemnity, 
and defeat a recovery for a loss sus- 
tained by inserting in the policy a 
provision invalidating the contract 
from the moment it was signed and 
delivered, thus inducing the insured 
to rest upon a contract which the 
company never intended to carry 
out. This cannot be sound law.” 
Georgia Home Ins. Co. v. Holmes, 
supra. 

4s. U. S.—Fireman’s Fund Ins. 
Co. v. Norwood, 69 Fed. 71, 16 CCA 
136. 

Ark.—Merchants’ F. Ins. Co. v. 
McAdams, 88 Ark. 550, 115 SW 175. 

Ga.—Swain v. Macon F. Ins. Co., 
102, Ga. 96, 29 SH..147; .City, F. Ins. 
Co. v. Carrugi, 41 Ga. 660; Insurance 
Co. of North America v. De Loach, 
3 Ga. A. 807, 61 SE 406. 

Hawaii—Kimo Pake v. North Ger- 
man’ F. Ins. Co., 8 Hawaii 725. 

Ill.—North British; ete., Ins. Co. 
Venrotoiserwiitae Tiles Sl) 116 “NE “90; 
American Ins. Co. v. Luttrell, 89 Ill. 
314; Lycoming Ins. Co. v. Barringer, 
73 Ill. 230; St. Onge v. Hartford F. 
nists Coser 204, ells At, 27) 2 hfoll, St. 
Onge v. Springfield F. & M. Ins. Co., 
204 Ill. A. 139]; Ben Franklin Ins. 
Co. v. Weary, 4 Ill. A. 74. 

Ind.—Insurance Co; of North 
America v. Coombs, 19 Ind. A. 331, 
49 NB 471. 

Towa.—Wensel v. Property Mut. 
Ins. Assoc., 129 Iowa 295, 105 NW 
522: Hagan v. Merchants’, etc., Ins. 
Co., 81 Iowa 321, 46 NW 1114, 25 
AmSR 493; Barnes v. Hekla F. Ins. 
Co., 75. lowa 11, 39 NW_122, 9 AmSR 
450; Miller v. Hartford F. Ins. Co., 70 


Iowa 704, 29 NW 411; Bennett v. 
Council Bluffs Ins. Co., 70 Iowa 600, 
31 NW 948. 


Kan.—Home Ins. Co. v. Wood, 47 
Kan. 521, 28 P 167;. Niagara F. Ins. 


Co. v. Johnson, 4 Kan. A. 16, 45 P 
789. 
Ky.—kKenton Ins. Co. v. Shea, 6 


Bush 174, 99 AmD 676. 
Minn.—Brandup v. St. Paul F. & 

M. Ins. Co., 27 Minn. 393, 7 NW 735. 
Miss.—Stewart v. Coleman, 120 

Miss. 28, 81 S 653; Toronto Western 


Assur. Co. v. Phelps, 77 Miss. 625, 
27 S 745; Hquitable F. Ins. Co. v. 
Alexander, 12 S 26. 


Mo.—Dubinsky v. Hartford F. Ins. 
Co., (A.) 196 SW_ 1045; Rogers v. 
Home Ins. Co., 155 Mo. A. 276, 136 
Sw 743;. Utz v. Insurance Co. of 
North America, 139 Mo. A. 552, 123 
Sw 538: Carr v. Hibernia Ins. Co., 
2 Mo. A. 466. ? 

N. H.—Hadley v. New Hampshire 
FF. Ins. Co. 55 N. H. 110. 

N. Y.— Pitney. v. Glens Falls Ins. 


Co., 65 N. Y. 6; Rowley v. Empire 
Ins. Co., 4 Abb. Dec. 131, 8 Keyes 
557, 8 Transcr. A. 285; Lewis v. 


Guardian F., ete., Assur. Co., 93 App. 
Divide oN Sr b25) atl 1SlON. Vy. 
392, 74 NE, 224, 106 AmSR 557]; 
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erty. 


Landers v. Watertown F. Ins. Co., 
19 Hun 174 [rev on other grounds 
86 N. Y. 414, 40 AmR 554]; McCabe 
Vearharmiy Buildings Hie.insy Go. 44 
Hun 602; Clover Crest Stock Farm v. 
Wyoming Valley F. Ins. Co., 108 
Misc.’ 465,.177 NYS 771. ? 


N. C.—Hornthal v. Western Ins. 
Cone 88: UNer Cr Oris 

Oh.—McKelvey v. Eureka F. & M. 
Ins a Conc 0 pO City Ctu™ Now So 88; 
1 Oh. A. 184, 

Okl.— Western Nat. Ins. Co. v. 
Marsh, 34 Okl. 414, 125 P 1094, 42 
LRANS 991. 

Pa.—FEarmers’. Mut:. Ins. Co. v. 
Taylor, 73 Pa. 342; Dunie v. Icen; 
Sine era ts Eels Oo; yaa. DTSt. 
67; Uhler v. Farmers’ American F. 
Ins. Co., 4 LegGaz 354. 


R. I.—Reed v. Equitable F., etc., 


THSstiCo.e OAR. We 7185; E24 Al 833,918 
LRA 496. ; 

S. C.—McBryde v. South Carolina 
Mut. Ins.)'Co.)'55<'S.. 'C.. 7589, 33) SH 


729, 74 AmSR 769; Gandy v.. Orient 
Ins. Co., 52 S. C. 224, 29 SE 655. 
. D.—Kennedy v. Agricultural 
Ins. Co., 21 S. D. 145, 110 NW 116. 
Utah.—Osberne vy. Phenix Ins. Co., 
23° Utah 428, 64 P 1103. 
Va.—Mutual F. Ins. Co. v. Ward, 
950 Via.) 281,528 SH) 209. 
Wash.—Workman v. 
Assur., 96 Wash. 559, 
Staats .v. Pioneer Ins. 
Wash. 51, 104 P 185. 
Wis. Roberts v. Continental 
Cos..4L) Wis: 321: 
Can.—Manitoba Assur. Co. 
Whitla, 34 Can. S. C. 191. 
Ont.—Shannon vy. Gorham Dist. 


Royal Exch. 
165 P 488; 
Assoc., 55 
ins. 


Vv. 


Nit. Bains Cos) 40.cUe= Cre Oy uss 
188. : 
{a] Prior policy issued by same 


company.—(1) A policy is not viti- 
ated by the fact that insured failed 
to disclose the existence of other in- 
surance on the property in favor of 
a mortgagee, where he had no 
knowledge of it, and the company 
itself had issued the policy to the 
mortgagee. Rowley v. Hmpire Ins. 
Co., 36 N. Y. 550, 4 Abb. Dec. 131, 3 
Keyes 557, 3 Transcr. A. 285. C2) 
Where a fire policy provided that it 
should be void in case of other in- 
surance on the property at the time 
of the issuance of the policy, and, at 
that time the insurer itself was, by 
reinsurance, carrying other insurance 
on the property, it was estopped 
from asserting the existence of such 
other insurance for the purpose of 
avoiding the policy in question. Ken- 
nedy v. Agricultural Ins. Co. 21 
CFP seta a ONAL TG: 

[6b] Part of the same transac- 
tion.— Where policies in different 
companies covering the same prop- 
erty are obtained or issued by the 
same agent at the same time and 
as part of the same transaction, one 
insurer is precluded from asserting 
a forfeiture by reason of a breach 
of a condition relating to other, ad- 
ditional, or concurrent insurance. 
Werisel v. Property Mut. Ins. Assoc., 
129 Iowa 295, 105 NW 522; Dunie v. 
Kensington Mut. F. Ins. Co., 19 Pa. 
Dist. 76u 

{c] Wotice of or agreement for 
cancellation.—(1) The estoppel is all 
the stronger if the agent has agreed 
that the prior insurance shall be 
canceled within a reasonable time, 
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insurance contained in an existing policy.>° 

[§ 393] (d) As to Nature or Condition of Prop- 
If the present condition of the premises is 
not disclosed or is misrepresented, the knowledge 
thereof of the insurer or its agent at the time of 
the issuance of the policy serves to estop the in- 
surer from objection.*! 
conditions as by the terms of the policy render the 
property noninsurable.®? 
as a member of a mutual company is both insurer 
and insured and is presumed to have knowledge of 
the powers of the company, the company is not es- 


And the rule covers such 


However, it is held that 


and cancellation is had pursuant to 
such agreement. Knowles v. Ameri- 
can Ins. Co., 66 Hun 220, 21 NYS 50 
[aff 142 N. Y. 641 mem, 87 NE 567 
mem]. (2) If insured informed the 
agent who solicited his application 
that the surrender of other fire poli- 
cies having been demanded he sent 
them by mail to the insurer for can- 
cellation, and there was no insur- 
ance on the property, and his appli- 
cation was accepted and _ policies 
issued thereon, there was a waiver 
of the warranty as to other insur- 
ance, although such other policies 
were never in fact received by such 
other insurer and canceled. Mer- 
chants’ F. ins. Co. v. McAdams, 88 
Ark..550;. 115 SW 175, 

[ad] Amount.— (1) An _ insurer, 
knowing when it issued a policy that 
insured had four thousand dollars 
other insurance on the property, 
waived a provision against other in- 
surance, although a rider on the pol- 
icy permitted other concurrent in- 
Surance to the extent of two thou- 
sand dollars only, since it would 
be presumed that insurer did not 
intend to issue a policy void from 
the beginning. Staats v. Pioneer 
ins. Assoc., 55 Wash. 51, 104 P 185. 
(2) Where an insurance agent, who 
solicited an application for a policy, 
and to whom the policy was mailed 
by the insurer, knew at the time he 
negotiated the insurance that the 
issuance of such insurance would 
increase the total insurance on the 
property to more than three fourths: 
of the value of the property, there 
was a waiver of a condition in the 
policy providing that the total in- 
Surance should not exceed three 
fourths of the value. Gurnett v. 


Atlas Mut. Ins. Co., 124 Io 54 
100 NW 542. eas 
fe] When sued upon an oral con- 


tract the insurer cannot assert that 
the policy if issued would have con- 
tained a prohibition against any ad- 
ditional insurance, when the agent 
was informed of such insurance and 
made no objection thereto. Baile v. 
Hea Joseph F., etc., Ins. Co., 73 Mo. 


[f] Waiver or estoppel.—As in 
other cases where the terms 
“waiver” and “estoppel” are con- 
fused or used interchangeably, the 


decisions are not uniform or even 
consistent in their classification of 
this rule. Sometimes the rule is 
denominated as one of waiver, and 
frequently one of estoppel, and 
sometimes both terms are used in 
the same case. See generally cases 
supra this note. 

Knowledge of intention to take 
out additional insurance see infra 


§ 397. 
Ins Co: 
S 835. 
Smith, 


Union, ete., 
Wylie, 110 Miss. 681, 70 
50. SPalatine, ine Co.” Vv. 
115 Miss. 324, 75 S 564. 

51. Waterbury v. Dakota F. & 
M. Ins. Co., 6 Dak. 468, 43 NW 697; 
Richards v. Washington F. & M. 
Ins. Co., 60 Mich. 420, 27 NW 586: 
Campbell v. Merchants’, ete, Mut. 
i Luss Go silaNe Eine soDy 12) Aun 
324; Beal v. Park FE. Ins. Co., 16 
Wis. 241, 82 AmD 719. 

52. Rickey v. German Guarantee 
Mut. F.. Ins. Co., 79 Mo. A. 485 (char- 
acter of chimney), 


Scottish 
Vv. 
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topped to deny liability for loss of papery wihien 
it was without the power to insure by reason of the 
fact that an officer of the company accepted the ap- 
plication and issued the policy with full knowledge 
of the character of the property attempted to be 
insured.5? Where the knowledge of the insurer is 
only of conditions as they existed prior to the ap- 
plication and such conditions are within the control 
of and subject to be changed by the insured, the in- 
surer is not estopped by the issuance of the policy 
to set up a willful misrepresentation in the applica- 
tion ;54 it is not obliged to discredit the statements 
in the application but it may infer that the con- 
ditions have been changed by the insured.®® 

[§ 394] (e) Asto Valuation. The insurer can- 
not take advantage of misstatements of the insured 
as to the value of the insured property where it 
issued the policy with knowledge that the insured’s 
statement was but an estimate °® or where it was 
- in possession of facts from which the value could 
be determined.®* - Under a statute providing that 
no company shall take a risk on any property in 
the state at a ratio greater than three fourths 
of the value of the property insured and. that, when 
taken, its value shall. not be questioned in any 
proceeding, issuance of a policy gives rise to the 
presumption that the parties have obeyed the law 
and the insurer is thereafter estopped from show- 
ing that in fact the insurance was in excess of 
the statutory limit.®* 

[§ 395] b. Future Breach—(1) In General. 
The issuance of a policy with knowledge on the 
part of the insurer or its agent of an intent of 
the insured to do some act which would constitute 
a violation of a condition subsequent or a promis- 
sory warranty does not constitute a waiver of the 
condition.» However, it is also a rule that when 
a prohibited act has been customary and the agent 
knows, at the time of the issuance of the policy, 


53. Geraghty v. Washtenaw Mut.]| Ins. Co., 81 S. C. 152, 
F. Ins. Co., 145 Mich. 635, 108 NW|LRANS 729. 
1102. Tex.—Orient Ins, 


54. ‘Corbin v. Millers’ Mut. F. Ins. 


Co., 259 Pa. 106, 102 A 425. ford F. Ins. 


FIRE LS UR OE 


25, Tex. Civ. A. gate 62 
v.. Post, 


18s 393-397 


that the insured intends to continue it thereafter, 
there is a waiver.®° It is also held that the issuance 
of a policy with knowledge that insured does not 
possess a certain instrument or device precludes 
the insurer from asserting a forfeiture for vio- 
lation of a provision requiring the keeping or use 
of such instrument or device.*! In the application 
of these rules there is a considerable conflict of 
authority.©2 Ofttimes it is difficult to determine 
whether the matter relied upon as a waiver or 
estoppel has reference to a future contingency or 
to a past or existing condition.®* 

[§ 396] (2) Transfer or Encumbrance. A 
waiver does not result from the issuance of a pol- 
icy with knowledge that insured intends to place 
a mortgage upon the insured property,®* or that he 
is legally bound to convey or mortgage the prep- 
erty,®> or that an existing mortgage will mature 
during the life of the policy and hence that fore- 
closure proceedings may be commenced.®® However, 
the contrary is held as .to the issuance of a policy 
with knowledge of the intent of the insured to 
use the policy and a warehouse receipt for the 
property as security for a loan.*7 Also it is held 
that the issuance and renewal of a policy insuring 
the interest of a mortgagee in possession of a stock 
of goods indicates an expectation on the part of 
the insurer that the store will continue as a going 
concern and precludes it from asserting the loss of 
an insurable interest by reason of the receipt of the 
proceeds of sales equaling the amount of the debt 
owing to the mortgagee.®* 

[§ 397] (8) Additional Insurance. Some courts 
take the view that the issuance of a policy with 
knowledge on the part of the insurer or its agent 
of the intent of insured to take out other insur- 
ance is not a waiver of conditions in the policy 
respecting: other insurance;®? but other courts take, 


62 SE 1, 18 63. Wensel v. Property Mut. Ins. 
Assoc., 129 Iowa 295, 105 NW 522. 

64. House v. Security B.- Ins’ Cox, 
145 Iowa 462, 121 NW 509 (knowl- 


edge on part of soliciting agent); 


Co. v. Prather, 
SW 89; Hart- 


25. Tex, 


55. Corbin v. Millers’ Mut. F. Ins, 
Co., 259 Pa. 106, 102 A 425. 

56. Merchants’, etc., Ins. Co. v. 
Vining, 68 Ga. 197; Dacey v. Agri- 
cultural Ins. Co., 


German Ins. Co. v. Miller, 39 
Tll. A. 6383; Home Ins. Co. v. Crow- 
der, 164 Ky. 792, 176'SW 344; Vir- 
ginia F. & M.' Ins. Co. v. Saunders, 
86 Va. 969. 11 SE 794. But see Hart- 
ford F. Ins. Co. v. Magee, 47 Ill. A. 
367 (holding that the insurer is not 
precluded from taking advantage of 
misrepresentations as to the value of 
property in storage by the fact that 
the agent who took the insurance 
saw the property and had an oppor- 
tunity of examination inthe ab- 
sence of evidence that he had any 
experience in estimating the quan- 
tity of property that could be stored 
in a certain place). 

58. Rogers v. Connecticut F. Ins. 
Co., 157 Mo. A. 671, 139 SW 265; Sur- 
face v. Northwestern Nat. Ins. Co., 
157. Mo. A. 570; 189) SW. . 262. 

59. U. S.—United Firemen’s Ins. 
Co. v. Thomas, 82 Fed. 406, 27 CCA 
42, 47 LRA 450. 

Ga.—Morris v. Imperial Ins. Co., 
106 ce. 461, 32 SH 595. 

N. Y.—Gray v. Germania F, Ins. 
Wor 155) N.Y.) 180,.49 NE. 6ton brev: 
84 Hun 504, 32 NYS 424]. 

Oh.—Elstner v. Cincinnati 
table Ins. Co., 1 Disn.. 412, 
Dec. (Reprint) 703. 

S. C—McCarty v. Piedmont Mut. 


Equi- 
12> Ohs 


21 Hun (N. Y.) | 


Civ. A. 428, 62 “Sw 140. 

Wis.—Worachek v. New Denmark 
Mut. Home F. Ins. Co., 102 Wis. 81, 
78 NW 165. 

{a] Knowledge of soliciting agent. 
—‘While an insurance company may 
be bound by knowledge of its solicit- 
ing agent regarding past or present 
conditions, such an agent has no 
power to waive future conditions; 
nor is the company estopped by his 
knowledge of the future intentions 
of the insured. The effect to he 
given future transactions or occur- 
rences should be covered by the 
policy itself.” Sowers v. Mut. F. 
Ins. Co.,. 113 Iowa 551,' 553, 85 NW 
763. To same effect Wensel v. Prop- 
erty Mut. Ins. Assoc., 129 Iowa #95, 
105 NW 522. 

Effect of knowledge of intent com- 
municated after issuance of policy 


see infra § 414. 

60. Germania Ins. Co. v. Ashby, 
65 SW 611, 28 KyL 1564; German 
Ins. Co. v. Hart, 16 KyL 344; Hart- 
ley v. Pennsylvania F. Ins. Co., 91 
Minn. 382, 98 NW 198, 103 AmSR 
512; Mitchell v. Mississippi Home 


Ins, Coz,.72 Miss..:58, 18 S. 86, 48 
AmSR 535. 

61. Andes Ins. Co. v. Shipman, 
77 Ill. 189 (watch clock to record 


watchman’s performance of duty); 
Farmers’ Ins. Assoc. v. Reavis, 163 
Ind. 321, 70 NE 518, 71 NE 905 (gas 
regulator). 
Fire proof safe see infra § 398. 
62. See infra §§ 396-401. 


McCarty v. Piedmont Mut. Ins. Co., 
81S. C. 152, 62 SE 1, 18 LRANS 729. 

Knowledge of existing encum- 
brances or defects in title see supra 
§§ 390-391. 

65. Athens Mut. Ins... Co. ‘v. 
Evans, 132 Ga. 708, 64 SE 993. 

[a] The reason for the rule is 
that the knowledge is not of a fact 
which rendered the policy void when 
issued. On the contrary it was then 
perfectly valid, and the company 
would have been liable for a loss 
occurring in the interval of time be- 
tween the issuance of the policy and 
the making of the conveyance or en- 
cumbrance. It was the subsequent 
act of the insured in transferring 
or encumbering the property with- 
out the written consent of the in- 
surer which invalidated the policy. 
Athens Mut. Ins. Co. v. Evans, 132 
Ga. 703, 64 SE 993. 

66. Hartford F. Ins. Co. v. Clay- 
ton, 17 Tex. Civ. A. 644, 42 SW 910. 

67. Queen Ins. Ca. v. Union Bank, 
6te.,, (Con IIL Kedin697 9 CCA BBD. 

68. Dalton v. Milwaukee Mechan- 
ics’ Ins. Co., 126 Iowa 377, 102 NW 
120. [foll Dalton v. German Ins. Co., 
(Iowa) 102 NW 1131]. 

69. U. S.—United Firemen’s Ins. 
Co. v. Thomas, 82 Fed. 406, 27 CCA 
42, 47 LRA 450, 92 Wed. 127, 34 CCA 
240, 47 LRA 450. 

Me.—Carleton v. Patrons’ Andro- 
scoggin Mut. F. Ins. Co., 109 Me. 79, 
82 A 649, 39 LRANS 951. 

Mo.—Harwood v. National Union 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ewe 6. 


i al i 
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—-§§ 397-399] 


a contrary view.7° 


Conflicting provisions in policy. 
the policy obligating insured to maintain insurance 
on the property to the extent of eighty per cent 
of the actual cash value thereof may be deemed a 
waiver of another provision in the policy against 
additional insurance, the waiver is limited by the 
necessity from which it is implied; it does not apply 
to insurance in excess of the eighty per cent limit.74 
A ‘pro rata clause’’ in the policy, providing that 
concurrent insurers of the property shall share the 
loss, if any, applies only where the provision against 
additional insurance has been complied with by 
making a written indorsement on the policy con- 
senting to such additional insurance, or where the 
breach of the provision has been waived; it does 
not of itself constitute a waiver.” 

Failure to Keep Iron Safe. 
some jurisdictions it is a rule that the issuance of 


[§ 398] (4) 


F. Ins. Co., 170 Mo. A. 298,.156 SW 
475. 

N. Y.—Gray v. Germania F. Ins. 
Co. 1559 Ns YY? 180) 49. NE 675. [rev 
84 Hun 504, 32 NYS 424]; Clover 
Crest Stock Farm v. Wyoming Val- 
ley EF. Ins... ‘Co., 108, ‘Mise, .°465). 177 
NYS 771. See Schachne v. Hamburg 
Bremen F. Ins. Co., 10 NYSt 705 
(holding that there was no waiver, 
but not stating whether notice of in- 
tention was given at the time of 
issuance of the policy or subse- 
quently). 

Tex.—Orient Ins. Co. v. Prather, 
25 Tex. Civ. A. 446, 62 SW 89. 

70. Independent School Dist. v. 
Fidelity Ins. Co., 113 Iowa 65, 84 
NW 956; Erb v. Fidelity Ins. Co., 
99 Iowa 727, 69 NW 261; Commer- 
cial Union Assur. Co. v. Urbansky, 
113 Ky. 624, 68 SW 653, 24 KyL 
462; Brumfield v. Union Ins. Co., 
87 Ky. 122, 7 SW 893, 10 KyL 13; 
Brumfield v. Union Ins. Co., 3 Kyl 
431; Norfolk F. Ins. .Corp. v.. Wood, 
113 Va. 310, 74 SE 186, 39 LRANS 
1020. See Hulen v.. Hartford Nat. 
F, Ins. Co., 80 Kan. 127, 102 P 52 
(where the court regarded it as of 
no importance that a policy of addi- 
tional insurance was dated four 
days later than the policy sued on, 
if the agent at the time he wrote 
the policy was informed that there 
would be a specific amount of con- 
eurrent insurance and the additional 
policy was required to make up the 
amount, but where the court ven- 
tured an opinion that the additional 
policy might have heen a renewal 
of a similar policy in actual ex- 
istence on the date of the policy in 
suit, and where it also appeared 
that subsequently the agent knew 
of the additional insurance when he 
agreed to a transfer of the policy so 
as to cover the property in the new 
location to which it had been re- 
moved). Y 

Issuance of policy with knowledge 
of existing insurance see pei ed aaa 


1. Cutler v. Royal Ins. 
eden 566, 40 A 529, 41 LRA 159, 
Woolford v. Phenix Ins. Co., 190 


ss. 233, 76 N 722; Nestler v. 
Seemann F. Ins. Co., 91 NYS 29 [aff 
44 Misc. 97, 89 NYS 782]. 

72, Meyers v. German F. Ins. Co,, 
101 Nebr. 855, 166 NW 247, LRA 
i 341. ; 
he ae Retail Merchants’ Assoc. Mut. 
tf) Ins. ©o. v..@ox, (138 Ts A. 14; 
Big Creek Drug Co. v. Stuyvesant 
Ins. Co., 115 Miss. 333, 75 S 768 
{suggestion of error overr 115 Miss, 
561, 76 S 548]; Phoenix Tns..'Co? “v4 
Randle, 81 Miss.’ 720, $e Ss phe 
Mitchell v. Mississippi ome CH 
Bo. 72 Miss. 53, 18 S 86, 48 AmR 
535; Rosenthal-Sloan Millinery Co. 
vy. Hanover F. Ins. Co., (Mo. A.) 219 
SW 669; Weinberger v. Ins. Co, of 
North America, 170 Mo. A. 266, 156 


[26 GC. J.—21] 
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a policy with knowledge on the part of the insurer 


If a clause in 


what would 
clause.7® 


the clause.” 


[§ 399] (5) 


ticle. 


or its agent that the insured does not have or intend 
to keep an iron safe or otherwise comply with the 
provisions of an iron safe clause in the policy 
constitutes a waiver™? or estoppel,’* especially 
when the knowledge is coupled with assurances of 
an authorized agent that compliance with the 
clause is not necessary 7° or representations as to 
constitute a 
But in other jurisdictions the courts hold 
that such facts do not preclude the insurer from 
asserting a forfeiture by reason of a violation of 


compliance with the 


Keeping or Use of Prohibited Ar- 


The issuance of a policy with knowledge 
on the part of the insurer that articles prohibited 


by the policy as dangerous are used or kept on the 


In 


SW 79; Ruaa v. American Guarantee 
Fund Mut. F. Ins. Co., 120 Mo. A. 1, 
96 SW 237; Harvey v. Parkersburg 
Ins. .Co.; 37 W: Va. 272, 16 SH 580. 

[a] It would be a reproach to 
the law if a recovery on the policy 
could be defeated for a_ violation 
of the clause under such circum- 
stances. Sprott v. New Orleans Ins. 
Assoc., 58 Ark. 215, 13 SW 799. 

[b] Contrary view. — Gillum v. 
Philadelphia Fire Assoc., 106 Mo. 
A. 673, 80 SW 288; Crigler v. Stand- 
ard EF. Ins. Co., 49 Mo. A. 11. 

74 Big Creek Drug Co. v. Stuy- 
vesant Ins. Co., 115 Miss. 561, 76 S 
548 [overr suggestion of error 115 


Miss. 333, 75 S 768]; Phcenix Ins. 
by v. Randle, 81 Miss. 720, 33 S 


[a] In Kentucky.—“It has also 
been repeatedly held that the pro- 
vision for an iron safe was not 
binding, and a failure to keep such 
safe or his books therein or out of 
the building will not avoid the policy 
when the agent of the company so- 
liciting the insurance knew there 
was no such safe, and there is no 
consideration shown for such agree- 
ment. The reason for this rule is 
that such clauses are conditions 
subsequent that operate as a forfeit- 
ure of the right to compensation 
for loss sustained, and the courts 
will never declare a forfeiture of a 
right, where there is any reason for 
an equitable estopped [estoppel] 
from such plea.’?’ Germania Ins. Co. 
v. Ashby, 112 Ky. 303, 309, 65 SW 
611, 23 KyL 1564, 99 AmSR 295, 

75. Big Creek Drug Co. v. Stuy- 
vesant Ins. Co., 115 Miss. 561, 76 S 
548 [overr suggestion of error 115 
Miss. 333, 75 S 768]; Home F. Ins. 
Co. v. Gurney, 56 Nebr. 306, 76 NW 
558; Hankinson v. Piedmont Mut. 
Tns! Cos, ‘80°S!! Cl? 392,61 "SH 906: 

76. North River Ins. Co, v. O’Con- 
nor, (OKl.) 164 P 982. 

77, Morris v. Imperial Ins. Co., 
106 Ga. 461, 32 SE 595; Rundell v. 
Anchor F. Ins. Co., (lowa) 101 NW 
517; Sowers v. Des Moines Mut. F. 
Ins. Co., 113 Iowa 551, 85 NW 763; 
Hammond v. Niagara F. Ins. Co., 92 
Kan. 851, 142 P 936, LRA1915F 759; 
King y. Concordia F. Ins. Co., 140 
Mich. 258, 103 NW 616, 6 AnnCas 
87. 

{a] The reason for the rule is 
that. if insured does not have an iron 
or fireproof safe, it is his duty either 
to procure one or comply with the 
alternative provision of the clause. 
Hammond v. Niagara F. Ins. Co., 92 
Kan. 851, 142 P 936, LDRAI915F 759; 


| Shawnee FE. Ins. Co. v. Kuerr, 72 
Kan. 385, 83 P 611;' King v. Concor- 
dia F. Ins. Co., 140 Mich. 258, 103 


NW 616, 6 AnnCas 87. 


78. Cal.—Kruger v. Western F. & 
M.itins) ? Coi72" Cal. 91, 93 *P' 156, 
1 AmSR 42, 


premises precludes it from claiming a forfeiture be- 
eause of the continuation of such use;*8 but the 


Colo.—State Ins. Co. v. Taylor, 
14 Colo. 499, 24 P 333, 20 AmSR 281. 

Ill—Kings County F. Ins, Co. v. 
Swigert, 11 Ill. A. 590. 

Ind.— Farmers’ Ins. Assoc. Vv. 
Reavis, 163 Ind. 321, 70 NE 518, 71 
NE 905; Insurance Co. of Pennsyl- 
vania v. Indiana Reduction Co., 65 
Ind. A. 330, 117 NE 273; Globe, etc., 
F. Ins. Co. v. Indiana Reduction Co., 
62 Ind. A. 528, 113 NE 425. 

Ky.—Kenton Ins. Co. v. Downs, 
90 Ky. 236, 138 SW 882, 12 KyL ‘116; 
American F. Ins. Co. v. Nugent, 7 
KyL 597. But see Western Assur. 
Co..v. Rector, 85 Ky. 294, 3 SW 415, 
9 KyL 3 (exeluding parol eviderce 
to show knowledge of the agent and 
representations by him that the pro- 
vision was not of binding force). 

Mich.—Peoria M. & F. Ins. Co. v. 
Hall, 12 Mich. 202. 

Minn.—Hartley v. Pennsylvania F. 
Ins. Co., 91 Minn. 382, 98 NW 198, 
103 AmSR 6&12. 

Miss.—Rivara v. Queen’s Ins. Co., 
62 Miss. 720. a 

N. H.—Wheeler v. Ins. 
Co., A! 293. 

N. Y.—Bennett v. North British,. 
etc, 0 ilnss'Go. "8 NV 278i 37 Amr 
501; Couch v. Rochester German F, 
Ins. Co., 25 Hun 469. 

Tex.—-Oklahoma F. Ins. Co. v. Mc- 
Key, (Civ. A.) 152 SW 440. 

“Where the insurance company, at 
the time it issues a policy of insur- 
ance, knows, or under the law is 
chargeable with notice, of the use 
of gasoline or any other substance, 
the use or presence of which on the 
premises is prohibited by the terms 
of the policy so issued by it, such 
company, by accepting and issuing 
such policy with such knowledge, 
thereby waives such prohibitive con- 
dition in such policy as to the pres- 
ence or use on the insured premises 
of such known substance, and can- 
not afterwards, as to such known 
prohibited substance, avail itself of 
such condition in its policy ih de- 
fense of an action to recover on 
such policy.’’ Globe, ete., F. Ins. Co. 
v. Indiana Reduction Co., 62 Ina. A. 
528, 113 NE 425, 428. 

[a] Issuance of policy as con- 
sent.—(1) Where an agent of in-~ 
surer, procuring a fire policy stipu- 
lating that it should be void on in- 
sured keeping, using, or allowing 
gasoline on the premises, knew at the 
time of the issuance of the policy 
that gasoline was kept on the prem- 
ises for the needs of the restaurant 
conducted thereon, the keeping on 
the premises of gasoline for such 
needs did not render the policy void, 
but its issuance carried with it the 
consent of insurer that the building 
might be used as it was being used 
at the time of the issuance of the 
policy. American Cent. Ins. Co. v. 
Chancey, 60 Tex. Civ. A. 61, 127 SW 
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contrary has been stated, inasmuch as non constat 
that such use wiil be continued, and the insurer 
is entitled to suppose that the insured wijl comply 
with the provisions of the policy.’® 

[§ 400] (6) Prohibited Occupancy or Use. <Ac- 
cording to some authorities, a waiver or estoppel 
results where the policy is issued with knowledge 
on the part of the insurer that a prohibited oe- 
cupancy or use of the insured premises is had, or 
is likely to be had, or is customary.°? 
thorities are to the effect that to constitute a waiver 
of conditions as to future use something more must 
appear than the mere knowledge of the agent or the 
insurer that such use had previously been cus- 
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words or conduct of an agent of the insurer.*t Some 
courts hold that issuance of a policy with knowl- 
edge of the agent that the amount of clear space 


between the insured property and other property 


contrary.®% 


[§ 401] (7) 


Other au- 


apply the rule 


tomary; the insured must have been misled by the 


577. (2) But it is held that evidence 
that the insurer had knowledge of 
the use of spirit gas on the prem- 
ises by a former tenant does not 
justify a finding that insured had 
permission for its continued or fu- 
ture use or that the condition was 
waived. Minzesheimer v. Continen- 
tal Ins. Go., 37 N. Y. Super. 332. 

{[b] New contract of insurance.— 
The rule applies where the insurer 
subsequently places riders on the 
policy, redistributing the insurance 
and including property not covered 
by the policy as originally written, 
thus in effect making a new contract 
of insurance, and the terms used in 
the riders are such as to charge in- 
surer with knowledge of the use of 
a prohibited article. Globe, ete, F. 
Ins. Co. v. Indiana Reduction Co., 62 
Ind. A. 528, 113 NE 425. 

79. Birmingham F. Ins. Co. v. 
Kroegher, 83 Pa. 64, 24 AmR 147; 
Laforest v. Factories Ins. Co., 53 
Can wSinCo 296. 

830)5 11-——Imperial) Wy,ins.. Couey. 
Shimer, 96 Ill. 580; Rockford Ins, 
Gol eva) Warne, 22 JIllatAse 19. 

Ind.—Ohio Farmers’ Ins. Co. v. 
Vogel, (A.) 73 NE 612. 

Mich.—Simpson v. Ohio Farmers’ 
Ins. Co., 184 Mich. 547, 151 NW 610; 
Improved Match Co. v. Michigan 
Mut. F. Ins. Co., 122 Mich. 256, 80 
NW 1088. 

Miss.—Liverpool, ete., Ins. Co. v. 
Farnsworth Lumber Co., 72 Miss. 
555,17 S 445. 

Mo.—Columbia Planning Mill Co. 
v. American F. Ins. Co., 59 Mo. A. 
204. 

Nebr.—Springfield F. & M. Ins. 
Co. v. McLimans, 28 Nebr. 846, 45 
NW 171. 

N. Y.—New York v. Brooklyn F. 
Ins. Co., 41 Barb. 231 [aff 3 Abb. 
Dec. 251, 4 Keyes 465]; Driscoll v. 
German-American Ins. Co., 74 Hun 
153, 26 NYS 646; Couch v. Rochester 
German F. Ins. Co., 25 Hun 469; De 
Noyelles v. Delaware Ins. Co., 78 
Mise. 649, 138 NYS 855. 

N. D.—Horswill v. North Dakota 
Mut. F. Ins. Co., 178 NW 798. 

Oh.—United Firemen’s Ins. Co. v. 
Kukral, 7 Oh. Cir. Ct. 356, 4 Oh. 
Cir. Dec. 633. 

Pa.—McKeesport Mach. Co. v. Ben 
Franklin Ins. Co., 173 Pa. 53, 34 A 
16 


Tenn.—American Cent. Ins. Co. v. 
McCrea, 8 Lea 513, 41 AmR 647. 

Ont.—Gouinlock vy. Manufacturers, 
ete,;, Mut:; Ins.-Co.,, 43) Us .C. @: :B. 
563 


See Dodge County Mut. Ins. Co, 
v. Rogers, 12 Wis. 337 (discussing 
the rule and holding that the case 
was not brought within it by evi- 
dence of knowledge simply of a past 
use and not of a present use or a 
habit or a custom from which an in- 
tention to continue the past use 
might be inferred). 

{a] The principle has been ap- 
plied to a case (1) where the breach 
assigned was the operation of a fac- 
tory at night (Improved Match Co. 
v. Michigan Mut. F. Ins. Co., 122 


Mich, 256, 80 NW 1088; Couch v. 
Rochester German F. Ins. Co., 25 
Hun (N. Y.). 469; American Cent. 
Ins. Co. v. McCrea, 8 Lea (Tenn.) 
513, 41 AmR 647), (2) or the non- 
Operation of a factory (Humphry 
Vv. Hartford. FE. Ins. Co., 12 F. Cas. 
No. 6,875, 15 Blatchf. 504; Bellevue 
Roller Mill. Co. v. London, ete. F. 
Ins. Co., 4 Ida. 307, 39 P 196; Louck 
v. Orient Ins. Co., 176 Pa. 638, 35 A 
247, 33 LRA 712; Lebanon Mut. Ins. 
GCo..v. Erb, 112 Pa. 149, 4 A 8), (3) 
or occupancy by a tenant (Ohio 
Farmers’ Ins. Co. v. Vogel, (ind. 
A.) 73 NE 612; Horswill -v. North 
Dakota Mut. F. Ins. Co., (N.. D.) 178 
NW 798). (4) Where a policy on a 
mill provided that the policy should 
be void if the establishment should 
cease to be operated for more than 
ten consecutive days, but the in- 
surer knew at the time of the issu- 
ance of the policy, that, during the 
ensuing winter, the proprietors of 
the mill might not be able to run it 
because of failure of water power, 
and the mill was not operated for 
about three months during the win- 
ter, owing to a failure of water 
power, but it was operated at all 
times when it was practicable to do 
so, the policy was not void. Wau- 
kau Mill. Co. v. Citizens’ Mut. F. 
Ins..Co., 130 Wis. 47, 109 NW 937, 


‘118 -AmSR 998, 10 AnnCas 795. (5) 


Knowledge on the part of the in- 
surer or its authorized agent that 
the conditions of the insured build- 
ing are such that the requirement of 
keeping a watchman will not at all 
times be complied with is held to 
constitute a waiver thereof. May v. 
Buckeye Mut. Ins. Co., 25 Wis. 291, 
3 AmR 76, 

{[b] If an express recognition is 
made of a possible future use of a 
prohibited character by a provision 
that if such use occurs the premium 
may be increased, the doing of such 
act will not avoid the policy. Steers 
v. Home Ins. Co., 88 La. Ann. 952. 

81. Concordia F. Ins. Co. v. John- 
son, 4: Kan. A. 7, 45 P 722; Stone v. 
Howard Ins. Co., 153 Mass. 475, 27 
NE 6, 11 LRA 1771; Reardon vy. 
Faneuil Hall Ins. Co., 135 Mass. 
121; Lee v. Howard F. Ins. Co., 3 
Gray (Mass.) 583; Dewees v. Man- 
hattan Ins. Co., 35 N. J. L. 366. 

82. Keller v. Liverpool, ete., Ins. 
Co., 27 Tex. Civ..A, 102, 65° SW- 695; 
Hartford F. Ins. Co. v. Post, 25 Tex. 
Civ. A. 428, 62 SW 140. 

83. Michigan Shingle Co. v. State 
Inv., ete., Co., 94 Mich. 389, 53 NW 
945, 22 LRA 319 (where, however, 
there were other considerations, the 
agent having decided that the actual 
space, in consideration of the situa- 
tion of the property and its sur- 
roundings, was equivalent to the 
required space, aS understood by in- 
Surance men, and wrote the distance 
in the policy himself, and the com- 
pany thereafter, with knowledge that 
the required amount of clear space 
was not kept, took no steps to can- 
cel the policy or refund the pre- 
mium). 


required by the policy does not exist is not a 
waiver;®2 but there is authority tending to the 


Vacancy of Premises. Although 


there is some contrary authority,*+ the insurer 
cannot claim a forfeiture by reason of the con- 
tinuance of a vacancy existing with its knowl- 
edge at the time the policy issues.%> 


Some courts 
to a vacancy extending beyond 


the time permitted, or not prohibited, by the pol- 


84. Newmarket Sav. Bank _ v. 
saul Ins. Co., 150 Mass. 374, 23 NE 
al 


85. Ark.—Home F. Ins. Co. v. 


Wilson, 109 Ark. 324, 159 SW_ 1113. 


Cal.—Smith v. Phoenix Ins. Co., 91 
Gal. 323,27 P7388, 226. AmSRa doe 
13 LRA 475; Smith v. Pennsylvania 
Heiins:. Co: %e2TiP wae 

Iowa.—Dodge v. Grain Shippers’ 
Mut. F. Ins. Assoc., 176 Iowa 316, 
157 NW 955; Williams v. Niagara 
F. Ins. Co., 50 Lowa 561. 

Ky.—London, etc., F. Ins. Co. v. 
Gerteisen, 106 Ky. 815, 51 SW 617, 
21 KyL 471: Queen Ins. Co. v. Kline, 
32 SW 214, 17 KyL .619. 

Me.—Guptill v. Pine Tree State 
Mut. F. Ins. Co., 109 Me. 323, 84 A 
529; Hilton v. Phoenix Assur. Co., 92 
Me. 272, 42 A 412. 

Md.—Goebel v. German American 
Ins. Co., 127 Md. 419, 96 A 627. 

Mich.—Aurora F. & M. Ins. Co. v. 
Kranich, 36 Mich. 289. 

Miss.—Liverpool, ete., Ins. Co. vy. 
McGuire, 52 Miss. 227. 

Mo.—Hackett v. Philadelphia Un- 
derwriters, 79 Mo. A. 16; Prender- 
gast v. Dwelling House Ins. Co., 
67 Mo. A. 426; McCollum v. Hart- 
ford F. Ins. Co., 67 Mo. A. 76; Thack- 
ery: Min., etc.,: Co. v. American F. 
Ins. Co., 62 Mo. A. 293. 

Nebr.—German Ins. Co, v. Freder- 
ick, 57 Nebr. 538, 77 NW 1106; Roch- 
ester Loan, ete., Co. v. Liberty Ins. 
Co., 44 Nebr. 587, 62 NW 877, 48 
AmSR 745, « 

N. H.—Carr’ v. Roger Williams 
Ins. iCo.; 601 JING Bib rsh 

N. Y.—Haight v. Continental Ins. 
Co. 92> N. Ye bieghaft-2%--Hun-6) 7s 
Short v. Home Ins. Co., 90 N. Y. 16, 
43 AmR.138; Woodruff v. Imperial 
Be-trts..Co., (83 .N.. Yuil838s, Chase. ve 
Peopie’s F. Ins. Co. 14 Hun 456; 
Bear v. Atlanta Home Ins. Co., 34 
Mise. 613, 70 NYS 581. 

Oh.—Merchants’ Ins. Co. yv. Frick, 
eee Dec. (Reprint) 47, 2 AmLRec 

Wis.—Alkan v. New Hampshire 
Ins. Co., 538 Wis. 136. 10 NW 91. 

Que.—British Colonial F. Ins. Co. 
v. Rahal, 28 Que. K. B. 227. 

fa] Reason for rule—‘It was a 
question of fact for the jury to de- 
termine whether the defendant’s 
agent knew the condition of the 
premises, or regarded it as of any 
consequence whether the premises 
were occupied or otherwise, and 
made the insurance, without any 
reference whatever to the subject 
of occupation. -If he did so, then 
the condition as to the future va- 
cancy or non-occupation was nuga- 
tory and may be regarded as 
waived. A contrary rule would be 
imputing a fraudulent intent to the 
defendant when the policy was de- 
livered, not to give a valid and bind- 
ing policy, although receiving pay 
for such a one, and although plain- 
tiff should labor under the impres- 
sion that he had one. Such an im- 
putation can only be avoided upon 
the theory that this condition was 
Overlooked, and the defendant for- 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 
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icy,** but other courts decline to do so.8?7 Also some 
courts apply the rule, where the building subsequent- 
ly becomes occupied and again becomes vacant, to 
the subsequent vacancy,** while other courts do 
not,®° at least where the provision in the policy is 
for a forfeiture by reason of a vacancy extending 
beyond a limited length of time and the subsequent 
vacancy extends beyond the period limited.®° 
insurer is not estopped from asserting a forfeiture 
arising from a vacancy occurring after the issuance 
of the policy by reason of the fact that the applica- 
| 13 


got or neglected to express the fact 
in the policy, or that it waived the 
condition or held itself estopped 
from setting it up.” Short v. Home 


Hk Co5490 Nee 165" 20,843 Ame 
[b] Thus insurance of an uncom- 


pleted building is a waiver of a 
clause of the policy against nonoc- 
cupancy. Queen Ins. Co. v. Kline, 
32 SW 214, 17 KyL 619; Bakhaus v. 
Caledonian Ins. Co., 112 Md. 676, 77 
A wstlOc. Chamberlain. v.41, British-= 
American Assur. Co., 80 Mo. A. 589; 
German Ins. Co. v. Penrod, 35. Nebr. 
273, 53 NW 74; Bear v. Atlanta 
Home Ins. Co., 34 Misc. 613, 70 NYS 
581. 

[c] Vacancy tt of time.— 
Plaintiff purchased an old court- 
house, which was thereafter used as 
a “schoolhouse. He insured the 
same as a schoolhouse, and informed 
the soliciting agent that it was so 
occupied, and was informed by such 
agent that the vacancy clause in the 
policy did not apply to churches, 
courthouses, and schoolhouses. Such 
agent knew that the building was 
not oecupied at night nor during the 
vacations of the*school, during one 
of which it was destroyed by fire. 
A judgment for the insured was af- 
firmed without discussion. Missis- 
sippi Home Ins. Co. v. Stevens, 93 
Miss. 439, 46 S 245. “ 

[ad] Knowledge coupled with other 
circumstances.— Where, at the time 
of issuing a policy of fire insurance 
upon a building, it was known to the 
insurance company and its agent that 
the building insured was vacant and 
would probably remain so and it was 
expressly understood that it would 
remain vacant until a stated time 
later, to which the agent consented, 
and the policy issued contained a 
vacancy clause in fine print, of which 
the applicant for insurance and the 
party to whom the loss was payable 
were ignorant, it will be held that 
the condition against vacancy was 
waived. Cone v. Niagara F. Ins. Co., 
3 Thomps. & C. 33 [aff 60 N. Y. 619 
mem]. . 

86. Milwaukee Mechanics’ Ins. Co. 
v. Brown, 3 Kan. A. 225, 44 P 35; 
Guptill v. Pine Tree State Mut. F, 

Ins. Co., 109 Me. 323, 84 A 529; Cham- 
berlain v. British-American Assur. 
Co., 80 Mo. A. 589. 
[a] Subsequent renewal of policy. 
'__W"3In this case the building was in 
course of construction and there was 
a clause in the first policy permitting 
the vacancy for sixty days in which 
to complete the building. It was not 
finished in that time. The evidence, 
however, tended to show (and since 
the verdict we will assume it to be 
true) that defendant’s agent knew 
of this fact and after the time had 
expired he issued the second policy 
in suit in which the first policy is 
referred to and recognized. With 
this knowledge he not only did not 
take steps to cancel the first policy, 
but on the contrary, as just stated, 
issued another in recognition Of? its 
In such circumstances the policy was 
not avoided.” Hackett v. Philadel- 
phia Underwriters, 79 Mo. A. 16, 20. 

87. Mich.—Ranspach v. Teutonia 
¥F. Ins. Co., 109 Mich. 699, 67 NW 
967. ; 

Pa.—Moore v. Niagara F. Ins. Co., 
199 Pa. 49, 48 A 869, 85 AmSR 771. 

Tex.—Queen Ins. Co. v. Chadwick, 
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The 


Sex Civ Ae (ols; TODrS Wires 
Va.—Connecticut F, Ins. Co. v. Til- 
oe 88 Va. 1024, 14 SH 851, 29 AmSR 
Wis.—England vy. Westchester F. 
Ins. Co., 81 Wis. 583, 51 NW 954, 
29 AmSR 917. But see Devine v. 
Home Ins. Co., 32 Wis. 471 (holdmg 
the contrary but placing the de- 
cision in part upon the ground of 
the fault of the agent in failing to 
strike the clause from the policy). 
88. Gordon v. St. Paul F. & . 
Ins. Co., 197 Mich. 226, 163 NW 956; 
Bennett v. Agricultural Ins. Co., 106 
N.Y. 243, 12 NE 609. 
_[a] Reason for rule.—The condi- 
tion is. intended to protect the com- 
pany against an increase of risk by 
reason of the vacancy of a house 
which was occupied at the time the 
insurance was effected, and has no 
application to a risk taken on unoc- 
cupied dwelling houses. Bennett v. 
Agricultural Ins. Co., 106 N. Y. 243, 
12 NE 609, 27 NYWklyDig 37 [aff 15 
AbbNCas 234]. 
89. Evans v. Queen Ins. Co., 5 Ind. 


[a] The theory of this class of 
decisions is that: the suspended pro- 
vision becomes operative on the oc- 
cupancy of the house and is violated 
by a subsequent vacancy. Ross vy. 


Scottish Union, ete., Ins. Co., 58 Can. 
Sy CaelGoe 
90. Moore v. Niagara F. Ins. Co., 


199 Pa. 49, 48 A 869, 85 AmSR 771. 

91. Chismore v. Anchor F. Ins. 
Co., 181 [Lowa 180, 108 NW 230 (ap- 
plication disclosing that insured held 
a sheriff’s certificate, but not a sher- 
iff’s deed). 

92. Fla.—Hartford F. Ins. Co. v. 
Redding, 47 Fla. 228, 37 S 62, 110 
AmSR 118, 67 LRA 518. 

Ill—Germania F. Ins. Co. v. 
Klewer, 129 Ill. 599, 22 NE 489 [rev 
27 Ill. A. 590]; Fitzsimmons-Kreider 
Milling Co. v. Ohio Millers Mut. F. 
Ins. Co., 158 Ill, A. 174; German Ins. 
Colve Orr, (56 Til. “Al 637; Hartford F: 
Ins. Co. v. Orr, 56 Ill. A. 629; Trad- 
ere? “InsiiCob =v. “Paeawd; <5) Tie A, 
252; North British, ete., Ins. Co. v. 
Steiger, 26 Tll. A. 228 [aff 124 Ill. 
81, 16 NE 95]. 

Ind.—Ohio Farmers’ Ins. Co. v. 
Vogel, 166 Ind. 239, 76 NE 977, 117 
AmSR 382, 3 LRANS 966, 9 AnnCas 
91 [transf from appellate courts (A.) 
75 NE 849, (A.) 73 NE 612]; Farm- 
ers’ Ins. Assoc. v. Reavis, 163 Ind. 
321, 70 NE 518, 71 NE 905; Phenix 
Ins. Co. v. Boyer, 1 Ind. A. 329, 27 
NE 628. 

TIowa.—De Bolt v. German-Ameri- 
can Ins. Co., 181 Iowa 671, 165 NW 
55; Bloom v. State Ins. Co., 94 Iowa 
359, 62 NW 810; Jordan v. State Ins. 
Co., 64 Iowa 216, 19 NW 917; Wil- 
liams v. Niagara F. Ins. Co., 50 Iowa 
561; Keeran v. Dubuque Mut. F. Ins. 
Co., 13 Iowa 875; Keenan v. Missouri 
State Mut. Ins. Co., 12 Iowa 126. 

Ky.—Walls v. Home Ins. Co., 114 
Ky. 611, 71 SW 650, 24 KyL 1452, 102 
AmSR 298; Rogers v. Farmers’ Mut. 
Aid Assoc., 106 Ky. 371, 50 SW 543, 
20 KyL 1925. 

Ta.—Story v. Hope Ins. Co., 37 La. 
Ann, 254, 

Mo.—Rosenthal-Sloan Millinery Co. 
v. Hanover F. Ins. Co., (A.) 219 SW 
669; Rogers v. Connecticut F. Ins. 
Col, 157° Mo: A.*'671, 139 SW 265; 


of Premiums or Assessments—a. 
Breaches Generally—(1) 
—(a) In General. 
miums, with knowledge of a breach of condition, 
is an election by the insurer to treat the policy as 
valid and subsisting and precludes it from assert- 
ing a forfeiture.” 


co 
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tion for insurance disclosed that the interest of in- 
sured was not such as to confer on him the right of 
possession or control.®4 

3. Demand, Acceptance, or Retention 


As Waiver of 
Demand and Acceptance 
Demanding or accepting pre- 


In order that acceptance may 


Hearsh v. German F. Ins. Co., 130 
Mo. A. 457, 110 SW 238; Barnard v. 
National F. Ins. Co., 38 Mo. A. 106; 
Witte v. Western Mut. F. Ins. Co., 1 
Mo. A. 188. 

Nebr.—Phenix Ins. Co. v. Covey, 41 
Nebr. 724, 60 NW 12; Western Home 
Ins. Co. v. Richardson, 40 Nebr. 1, 
58 NW 597. 

N. H.—Atlantie Ins. Co. v. Goodall, 
35 N. H. 328. 

N. Y.—Pechner v. Phcenix Ins. Co., 
65 N. Y. 195 [aff 6 Lans. 411 and aff 
95 U. S. 183, 24 L. ed. 427]; Whited 
v. Germania F. Ins. Co., 13 Hun 191 
[aff 76 N. Y. 415, 32 AmR 330]; Viall 
v. Genesee Mut. Ins. Co., 19 Barb. 
440; Carroll v. Charter Oak Ins. Co., 
1 Abb. Dec. 316, 10 AbbPrNS 166. 
Contra Neely v. Onondaga County 
Mut. Ins. Co., 7 Hill 49. 

Or.—Frasier v. New Zealand Ins. 
Con so Or, Stes. Siae 

Pa.—McClure vy. Chester County 
Mut: bh sins: .Cope242) (Paneb Ot SserA 
921, 48 LRANS 1221; Wilson v. Mont- 
gomery County Mut. F. Ins. Co., 174 
Pa. 554, 34 A 122; Cumberland Val- 
ley Mut. Protection Co. v. Mitchell, 
48 Pa. 374; Lycoming Mut. Ins. Co. v. 
Stocklomn, 3 Grant 207. 

Tenn.—Taylor v. National Union F. 
Ins. Co., 140 Tenn. 150, 203 SW 830 
{quot Cyc]; McKenzie v. Planters’ 
Ins. Co., 9 Heisk. 261. 

_Tex.—Hibernia Ins. Co. v, Male- 
yk 6 Tex. Civ, AL 8 ieee 4 esis 

Vt.—Carrigan v. Lycoming F. Ins. 
Co., 53 Vt. 418, 38 AmR 687. 

W. Va.—Schwarzbach v. Ohio Val- 
ley Protective Union, 25 W. Va. 622, 
52. AmR 227, 

Wis.—McKinnery v. German Mut. 
F. Ins. Soc., 89 Wis. 653, 62 NW 413, 
46 AmSR 861; Dohlantry v. Blue 
Mounds F., etc., Ins. Co., 83 Wis. 181, 
53 NW 448; Osterloh v. New Denmark 
Mut. Home F. Ins. Co., 60 Wis. 126, 
18 NW 749; Miner v. Phenix Ins. Co., 
27 Wis. 693, 9 AmR 479. 

Que.—Northern Assur, Co. v. Pre- 
VOSt Zone (Co dtr Obie 

Ont.—Cockburn v. British America 
Assur. Co., 19 Ont. 245; McIntyre v. 
East Williams Mut. F. Ins. Co., 18 
Ont. 79) Klem'v: Union Eins: Coy 
38 Ont. 234; Lyons v. Globe Mut. F. 
Ins. Cor," 27" Us GC. Ge P5675" Diekson 
ve “Provincial, Ins® Cos"24 SUC. ©2iP: 
ils (- 

See Dominion Grange Mut. F. 
Ins Associ ve ‘Bradt 25. ‘Cansisiec 
154 (holding that the demand, ac- 
ceptance, and retention for six days 
of a premium is some evidence of a 
waiver, but not determining whether 
or not it is sufficient to establish a 
waiver or estoppel). 


[a] “A reason why a mere de- 
mand for payment of an after- 
maturing premium constitutes a 


waiver on the part of the insured 
[insurer] is this: If the policy is sub- 
ject to be voided, the insured has a 
right to know how the insuring com- 
pany will treat it, so that he may 
protect himself by way of insurance 
in some other company on the same 
property in case forfeiture is de- 
clared. When the insurer, with 
knowledge of the breach. demands 
such payment, that carries assurance 
to the insured that the policy is in 
force. When loss follows, the in- 
surer will therefore be deemed to 
have waived its right to declare a 
forfeiture.” Taylor v. National 


324 [260.J.]) 


constitute a waiver the premium must in fact have 
been received by the insurer or its agent,®? or some- 
thing equivalent thereto must have been done.®* 
The rule is applicable if the 
breach relied upon was a misrepresentation in the 
application of which the insurer was aware when 


Misrepresentations. 


the premium was accepted.®® 


Change of title or assignment of policy. 
can be a waiver as to the original insurer only so 
long as-he retains an insurable interest.°® 
ever, the insurer is estopped to claim that the 
policy is not in force where with knowledge of a 
breach of a condition consisting of a change of 
title, which, however, was not so absolute as to 
deprive insured of an insurable interest, it col- 


lected a premium note and gave 


the change of title made ro difference in the in- 
And where after an assignment con- 
trary to the terms of the policy the imsurer accepts 
further premiums from the assignee, this confirms 
the insurance for the latter’s benefit.°* An accept- 
ance of a premium from a new owner, with knowl- 
edge of the change of ownership and of the desire 


surance. 


Union F. Ins. Co., 140 Tenn. 150, 153, 
203 SW 830. ; 

[b] If the payment is enforced 
by means of judicial process the rule 
is of course the same. Bloom v. 
State Ins. Co., 94 Iowa 359, 62 NW 
810. 

{c] The receiving of an additional 
premium for a variation of the risk 
is a waiver of the right to forfeit for 
an increase of risk. North Berwick 
Co.. v. New England F. & M. Ins. 
Co., 52 Me. 336. f 

Application of rule where policy 
provides for written waivers or con- 
sents see Supra § 378. 4 

Knowledge as necessary basis of 
waiver see supra § 367. 

93. See cases infra this note. 

[a] A charge on the books of the 
agent against another agent who had 
taken out the insurance and had 
transferred it to defendant company 
does not estop the insurer. McHl- 
roy v. British America Assur. Co., 88 
Fed. 863. 

{[b] Retention of note.—(1) Mere 
retention of the premium note with- 
out making assessments thereon 
after acquiring knowledge of the 
breach is not sufficient. Kahler v. 
Towa State Ins. Co., 106 Iowa 380, 
76 NW 734. (2) However, accept- 
ance of a premium note from an as- 
signee of the policy, together with 
retention of the note and a cash 
installment, constitute a waiver of 
breaches by the assignor and estop 
the insurer from relying on such 
breaches. Padrnos v. Century F. Ins, 
Co., 142 Iowa 199, 119 NW 133. 

{c] That the agent has not re- 
mitted the premium to the insurer 
is immaterial, if the agent was au- 
thorized to accept premiums, or if 
the insurer was cognizant of its re- 
ceipt and retention by him. Mechan- 
ics’, ete., Ins. Co. v. Smith, 79 Miss. 
142, 30 S 362; Murphy v. Mechanics’, 
ete., Town Mut. F. Ins. Co., 83 Mo. 
We wa Sli; 

{d] General or special agent.— 
(1) It has already been noted that a 
general agent has power to waive a 
forfeiture. See supra § 360. (2) 
This he may do by the acceptance of 
a premium.. Hartford F. Ins. Co. v. 
Orr) 56 Ill. A. 629;. Phenix Ins. Co. 
v. Covey, 41- Nebr. 724, 60 NW. 12; 
Miner v. Phoenix Ins, Co., 27 Wis. 
693, 9 AmR 479. (3) But not so a 
special agent. Cohen v. Continental 
FW. Ins. Co. 67 Tex. 325, 3° SW. 296, 
60 AmR 24, 

94. See cases infra this note. 

[a] Whe addition of a sum to the 
amount of risk is a confirmation of 
the validity of a policy, if any basis 
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of the new owner to continue the policy in force 
on the property, has the effect, of continuing it in 
force for his benefit.°® 
must be deemed to have intended to deal with the 
person from whom it receives the premium as the 
owiier of the property. 


In such ease the insurer 


Acceptance of a premium 


irom an assignee for the benefit of creditors is a 


There 


How- 


assurances that 


of forfeiture exists and is known 
to the insurer. Rathbone v. City F. 
Ins. @o.,. 31°Conn: 193, 

95. Cal.—Sharp v. Scottish Union, 
ae ins: Co.) 1364Gale 542,769) Pose 

Ill—Kingston Mut. County F., etc., 
Ins., Co..v. Olmstead, 68 Ill, A. 111. 

Nebr.—German-American Ins. Co. 
v. Hart, 43 Nebr. 441, 61 NW 582. 

N. Y.—Frost v. Saratoga Mut. Ins. 
Co., 5 Den. 154, 49 AmD 234, 

S. C.—Schroeder v. Springfield F. 
SMe Ins. Co., 51 S. C, 180, 28 SE 
Pex——Elarttord.. By: eds. .©G. 7 Vs 
POOR, 13 Tex. Civ. A. 644, 36 SW 

Va.—Southern Mut. Ins. Co. v. 
Yates, 28 Gratt. (66 Va.) 585. 

96. Neely v. Onondaga County 
Mut. pins, Co. “tavllillea.CN. Voy 49% 
Ritchie County Bank vy. Fireman’s 
Ins. Co., 55 W. Va. 261, 47 SE 94, 
And generally see supra § 350. 

97. Continental Ins. Co. v. Thoma- 
son, 84 SW 546, 27 KyL 158. 

[a] Change in partnership.—The 
acceptance of a premium from a part- 
nership with knowledge of a trans- 
fer of the interest of one of the 
partners and without objection and 
without taking any steps to cancel 
the policy precludes the insurer from 
insisting on a forfeiture. Millis .v. 
Scottish Union, ete., Ins. Co., 95 Mo. 
A. 211, 68 SW 1066. 

98. U. S.—Bilson v. Manufactur- 
ers’, tnsy Co. 43 > Bay Cas. yNO.s1; 420) 
Brunn. Col. Cas. 290. 

Ill—German Ins. Co. v. Orr, 56 
re A. 637 [aff 171 Ill. 203, 48 NE 
Iowa.—State Cent. Sav. Bank v. St. 
Paul KF. & M. Ins. Co., 184 Iowa 290, 
168 NW 201. 

N. Y.—Northam vy. International 
Ins.9Co,.45: App: Dive) EUG. 261 oN Yas: 
45 [aff 165 N. Y. 666 mem, 59 NE 
1127 mem]. 

Pa.—Highlands v. Lurgan Mut. F. 
Ens Cos. MURR Pae F665 pcb ark vies oD: 
AmSR 739; Buckley v. Garrett, 47 
Pa. 204. 

[a] The rule is not applicable 
when the agent accepted the pre- 
miums without the knowledge or 
assent of the company. Ritchie 
County Bank y. Fireman’s Ins. Co., 
55 W. Va. 261, 47 SE 94. 

99. State Cent. Sav. Bank v. St. 
Paul F. & M. Ins. Co., 184 Iowa 290, 
168. NW 201. 

1. Wyman v. Imperial Ins. Co., 16 
Can. tS. (GryTL5; 

2. German Ins. Cov vi Orn, 456 0h 
A: 637 [aff 171 Ill. 203, 48 NB 902]. 

3. Harl v. Pottawattamie County 


waiver of a breach by the insolvent.2 And accept- 
ance of payment from an administrator is a waiver 
of a forfeiture by the act of decedent.® 

The receipt of a renewal premium with knowledge 
of a past breach of condition, of a misrepresenta- 
tion in the prior policy, or of any right to forfeit 
a prior policy, is a waiver of all such defenses.* 

Assessments by mutual companies. 
company cannot assert a forfeiture where, with 
‘knowledge of a breach of condition, it has levied, 
demanded, or collected assessments from assured,° 
at least where the assessments cover losses during 
a period subsequent to the acquisition of knowl- 
edge by the insurer of the breach by insured,’ as 
distinguished from losses prior to the breach.’ But 
the contrary is held where the terms of the policy 


A mutual 


wie F. Ins.-Co., 74 Iowa 39, 36 NW 
0. 

4, Ga.—Merchants’, etc., In8. Co. 
v. Vining, 68 Ga. 197. oF, 

Me.—Witherell vy. Maine Ins, Co., 
49 Me. 200. 

N. Y.—Ludwig v. Jersey City ins. 
Co., 48 N. Y. 379, 8 AmR 556; Carroll 
v. Charter Oak Ins. Co., 1 Abb. Dec. 
316, 10 AbbPrNS 166; Broadhead v. 
Lycoming F. Ins. Co., 23 Hun 397; 


.| Robinson. v. Pacific. KF. Ins. Co., 18 


Hun 395; Pechner v. Phoenix Ins. Co., 
6 Lans. 411; Carroll v. Charter Oak 
Ins. Co., 38 Barb. 402; Liddle v. Mar- 
ket. FurIns.,,Coy, LYN. oY. Super. "279. 

Oh.—Merchants’ Ins. Co. v. Frick, 
nae Dec. (Reprint) 47, 2 AmLRec 

Pa.—People’s Ins. Co. v. Spencer, 
53 Pa. 353, 91 AmD 217; Lebanon 
Mut. Ins. Co. v. Leathers, 20 Wkly 
NC 107. 

Tex.—American Cent. Ins. Co. v. 
Robinson, (Civ. A.) 219 SW 277; 
Philadelphia Fire Assoc. v. Laning, 
(lex. :CinncA:) \ 3h. SW, 681. 

Wis.—Mechler v. Phoenix Ins. Co., 
38 Wis. 665. 

fa] Sum less than regular pre- 
mium.—The receipt of money for a 
renewal, even though it is a smaller 
sum than the regular premium, is a 
waiver of the right to declare a 
forfeiture... Lebanon Mut. Ins. Co. v. 
Losch, 109 Pa. 100. 

5. Kesler v. Farmers’ Mut. F., etc., 
Ins. Assoc., 160 Iowa 3874, 141 NW 
954; Laxton v. Patrons’ Mut. F. Ins. 
Co., 168 Mich. 448, 134 NW 467; 
Bushnell v. Farmers’ Mut. Ins. Co., 
110 Mo. A. 223, 85. SW 103; Clover 
Crest Stock Farm v. Farmers’ Reli- 
ance Mut. F. Ins. Co., 104 Misc. 240, 
171 NYS © 674. And see Duby v. 
Farmers’ Mut. F. Ins. Co., 133 Mich, 
661, 95 NW 720 (waiver held to re- 
sult from the making of an assess- 
ment and other acts of the insurer). 
See Monger vy. Rockingham Home 
Mut... #.,, Insh, Co... 96. Vay 449.31 “Sky 
609 (acceptance of assessment is evi- 


dence of waiver). 


6. Hopkins v. Manufacturers’, etce., 
Mutjakl, Ins. Cox430W. C. Ones 254 

7. Farmers’ Mut. F. Ins. Co. v, 
Hull, 77 Md. 498, 27 A 169. 

[a] Excessive sum.— The fact 
that an assessment levied after 
breach to cover losses occurring 
prior thereto may have realized a 
sum more than sufficient for that 
purpose is not evidence of an inten- 
tion to waive the forfeiture, where 
the insurer at all times after inves- 
tigating insured’s loss denied liabil- 
ity. - Farmers” Mut, Bicinss” Comm. 
Hull, 77 Md. 498, 27 A 169. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 402-406] 


render the policy void, rather than merely void- 
able, on breach of the condition in question.’ 

[§ 403] (b) Entire or Severable Contract. If 
the contract is a severable one, there is no waiver 
by accepting payment of the premium upon that 
part of the risk only concerning which there has 
been no breach.® It has been held that, where a 
part of the premium has been earned, the collection 
of all the premium is not a waiver.1° Where by 
the terms of the policy the whole premium is re- 
garded as earned prior to the time of the breach, 
the aeceptance of interest on the amount unpaid is 
not a waiver.1 

[§ 404] (c) Mistake. There is no waiver if 
the demand was made or the acceptance was had 
by reason of a mistake on the part of the insurer 
or of its agents,!? provided it returns or tenders the 
amount collected, if any, to the insured on discov- 
ery thereof.1% 

[§ 405] (d) After Loss. Some eases assert 
that when the loss has occurred the rights of the 
parties are thereby fixed and that the collection of 
a premium thereafter does not operate as a waiver 
or estoppel.‘* This position is sometimes taken as 
to the making and collection of an assessment by 
a mutual company after loss;+° and in arriving at 
this conclusion the charter provisions of the com- 
pany are taken into consideration.1® In other ju- 


8. Gardiner v. Piscataquis Mut. F, 
Ins. Co., 38 Me. 439. ; 
9. Ward v. Lebanon Mut. Ins. Co., 
10 WklyNC (Pa.) 518. . 
10. German Ins. Co. v. Emporia 
Mut. Loan, ete, Assoc. 9 Kan. A. 


tion a fund 


liable there is a 


therein. Nash v. 
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reason of the assessment and collec- 
i in its possession from 
which to pay the loss. 


bound to appropriate according to 
the legal rights of those interested 


, 
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risdictions it is a rule that a waiver results from 
the acceptance of a premium, or the making and 
collection of an assessment, from the insured after 
loss with knowledge of the breach.17 A mere de- 
mand for payment, or an assessment and demand, 
after loss, as distinguished from actual payment, is 
not a waiver,!® especially where the demand or no- 
tice is inadvertently made.1® But it has been held 
that the setting up by way of counterclaim by the 
insurer of the amount due on the premium note, 
when sued on the policy, is a waiver of the for- 
feiture.2° The acceptance after loss of a premium, 
part of which has been earned, is not a waiver 
of a forfeiture.2t Where the agent has previously 
remitted to the company the amount of the pre-— 
mium, the acceptance after loss by him from the 
insured of the amount of the premium in liquida- 
tion of an indebtedness due to him as an individual 
cannot operate as a waiver by the company,’? even 
though at the time of acceptance the agent has 
knowledge of all the facts claimed to avoid the 
policy.?* 

[§ 406] (2) Retention. The insurer is pre- 
cluded from asserting a forfeiture where, after ac- 
quiring knowledge of the facts constituting a breach 
of condition, it has retained the unearned portion 
of the premium or has failed to return or tender it 
back with reasonable promptness.2* The rule is 


subject-matter of insurance,’ the 
dwelling house, no longer. existed. 
The demand in this case was evi- 
dently inadvertent; in fact it related 
to a premium installment that could 
not keep effective a policy on a non- 
existent dwelling. Plaintiff had not 


If it is not 
surplus which it is 


Union Mut. Ins. Co., 


BOS Dose LOZ. ; 

11. Smith v. Continental Ins. Co., 
6 Dak. 433, 43 NW 810. 

12. Elliott v. Lycoming County 
Mut, ins. Co,; 66*Pa-22,,5 AmR? 323: 


Southern Mut. Ins. Co. v. Yates, 28 


Gratt. (66 Va.) 585; Ryan v. Rock- 
ford Ins: .Co,,. 85, Wis. 573,° 55 NW 
1025. 

[a] Thus (1) there was held to 


be no waiver when the assessment 
was made under the erroneous belief 
that it was made on another policy 
issued to the same party on differ- 
ent property (Southern Mut. Ins, Co. 
v. Yates, 28 Gratt. (66 Va.) 585), (2) 
or where a subordinate clerk inad- 
vertently sent a printed notice that 
an assessment was due (Ryan v. 
Rockford Ins. Co., 85 Wis. 573, 55 
NW 1025), (3) or where an agent 
forgetting his instructions made a 
demand, but did not collect the 
money (Elliott v. Lycoming County 
punt, Inas, C045 66 262..5 22, AmR 
823). ' 

Mistake after loss see infra § 405. 

13. Law v.  Hand-in-Hand Mut. 
Mss Cos 29. 0.:C. Ca Poh, 

14. Schimp v. Cedar Rapids Ins. 
Co., 124 Ill. 354, 16 NE 229; Dowd 
VoucAmerican | i.\-Ins. Co. 1 NYS 


15. Towle v. Dirigo Mut. F. Ins. 
Co., 107 Me. 317, 78 A 374. 

[a] “fhe reason is that although 
the policy may become void, the note 
is not thereby cancelled. It still re- 
mains an obligation of the maker, 
and the maker is not excused from 
the payment of assessments made 
afterwards. So that, by. insisting 
upon payment of such an assessment 
the company is only enforcing its 
contract right against the insured, 
irrespective of whether the insurance 
remains in force or not, and_ it 
waives nothing.’ Towle y. Dirigo 
Mut. F. Ins. Co., 107 Me. 317, 3238, 
78 A 374. 

[b] Assessment to cover loss is 
question.—A mutual fire insurance 
company may properly make an as- 
sessment-and collection to cover a 
loss without thereby waiving its 
right to be exempted from _ liability 
for the loss. If it is liable it has by 


43 Me. 3438, 69 AmD 65. 

16. Knowlton v. Patrons’ Andros- 
coggin Mut. F. Ins. Co., 100 Me. 481, 
62 A 289, 2 LRANS 517; Philbrook 
v. New England Mut. F. Ins. Co., 37 
Me. 137. 

[a] Thus where the charter pro- 
visions render a person insured a 
member during the term of the policy 
and as such liable for his propor- 
tion of losses and expenses during 
his connection with the company, and 
the charter contains no provisions 
putting an end to his connection with 
the company or exonerating him 
from his obligations by reason of 
the rejection of his claim for a loss, 
and does not provide that, when the 
policy is made void by his voluntary 
act, he shall be excused from assess- 
ments made thereafter, the making 
and collection of an assessment from 
him, after loss, to cover losses oc- 
curring during the term of the 
policy, some before and some after 
his loss, does not constitute a waiver 
of a ground of forfeiture. Philbrook 
v. New England Mut. F. Ins. Co,, 
387 Me. 137 [foll Knowlton v. Pa- 
trno’s Androscoggin F. Ins. Co., 

481, 62 A 289, 2 LRANS 
517]. 


17. Farmers’ Alliance Ins. Co. v. 
Ferguson, 78 Kan. 791, 98 P 231; 
Scottish. Union; ete; Ins. “Conlin 
Wylie, 110 Miss. 681, 70 S 8385; Man- 
ning vy. Connecticut F. Ins. Co., 176 
Mo. A. 678, 159 SW 750; Milkman v. 
Umitedy lute. Ins. Cow 20> Rhy eko, 
36 A 1121. See Taylor v. National 
Union F. Ins. Co., 140 Tenn. 150, 153, 
203 SW 830 [cit Cyc] (discussing the 


point). 
18. Rundell v. Anchor F. Ins. Co., 
(Iowa) 101 NW 517; Swett v. An- 


telope County Farmers’ Mut. Ins. 


Co., 91 Nebr. 561, 136 NW 347. 

19. Taylor v. National Union F. 
Ins. Co., 140 Tenn. 150, 203 SW 830; 
Agnew v. Farmers’ Mut. Protective 
HF. Ins. Co., 95 Wis. 445, 70 NW 


554, 
Reason for rule.—“Where a 


ta] - 
mere demand is made, it would be 
inequitable for the insured, who ig- 


nored it, to claim a waiver when the 


the remotest idea of paying the pre- 
mium; nor could the company as- 
sume that he would. He was in no 
way embarrassed, burdened, or in- 
jured by the demand for payment; 
and he is not entitled to recover on 


the policy.” Taylor v. National 
Union F. Ins. Co., 140 Tenn. 150, 158, 
203 SW 830. 

20. Johnson v. Dakota KF. & 
sy Ins iCosesd” NG7 D.gakeier 45 5NWs 

21. Burner v. German-American 
Ins. Co., 103 Ky. 370, 45 SW 109, 20 
Kyl 71. 

22. American Cent. Ins. Co. v. An- 


tram, 86 Miss. 224, 38 S 626. 

23. American Cent. Ins. Co. vy. An- 
tram, 86 Miss. 224, 38 S 626. 

24. Ida.—Allen v. Phcenix Assur. 
ane 14 Ida. 728, 95 P 829, 8 LRANS 

Ind.—Commercial Union Assur. Co. 
Ltd. v. Schumaker, (A.) 119 NE 532; 
Insurance Co. of Pennsylvania v. In- 
diana Reduction Co., 65 Ind. A. 330, 
117 NE 273; Caledonian Ins. Co. v. 
Indiana Reduction Co., 64 Ind. A. 
566, 115 NE 596; Western Ins. Co. 
v. Ashby, 53 Ind. A. 518, 102 NE 
45; Northern Assur. Co. v. Carpenter, 
(A.). 94 NE 779. See Ohio Farmers’ 
Ins. Co. v. Williams, 63 Ind. A. 435, 
112 NE 556 (recognizing the rule 
as applicable where there is a 
breach which renders the policy void 
at its inception, but holding that 
where the risk attaches there need 
be no return of the premium on 
the subsequent breach of a _ condi- 
tion.) 

Iowa.—Padrnos v. Century F. Ins. 
Co., 142 Iowa 199, 119 NW 133; Bar- 


rett v. Des Moines Mut. Hail, etc., 
Ins. Assoc., 120 Iowa 184, 94 NW 
473. 

Mich.—Reimold v. Farmers’ Mut. 
Ki dins. }Co0 162 aMiehs 69; %8,,,12% 
NW 17 [cit Cye]. ; 

Mo.—Terminal fIce, etc., Co. v. 


Security Ins, Co., (A.) 198 SW 1124; 
Harland v. Liverpool, etc., Globe Ins. 


Co., 192. Mo. A. 198, 180,,SW- 998; 
Shutts ~ v. Milwaukee Mechanics’ 
Ins:---Ge5--— 159 = Mo, A, 4386, -141 
SW 15. 
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especially applicable where knowledge of the breach 
and retention of the premium by the insurer is 
coupled with affirmative representations by it that 
an indorsement on the policy of consent to the act 
constituting the breach is not necessary to the con- 
In a few jurisdic- 
tions the rule is held applicable even where knowl- 
edge of the breach is not acquired by the insurer 
until after a loss has occurred;?° but the weight 
of authority is to the effect that no foundation for 
a waiver or estoppel is iurnished by the failure 
of the insurer to return the unearned portion of 
the premium, where it did not acquire knowledge 
of the breach of condition until after loss and 
In some cases supporting 
the majority rule there is found the additional ele- 


tinued validity of the policy.*® 


then denied liability.?7 


N. J.—New Jersey Rubber Co. v. 
Commercial Union Assur. Co., 

N. J. L. 580, 46 A 777 [aff 64 N. J. L. 
51, 44 A 848]. 

N. Y.—Haight v. Continental Ins. 
Co; I20NS Yo Le 

N. C.—Perry v. Farmers’ Mut. F. 
Ins: -Assoc., 132 N. C. 283, 43 SH 
837. 

Oh.—Farmers’ Nat. Bank v. Dela- 
ware Ins. Co., 83 Oh. St. 309, 94 NH 
834. 

Okl.—State Mut. Ins. Co. v. Green, 
166 P 105, LRA1917F 663. 

Or.—Frasier v. New Zealand Ins. 
Co., 39 Or. 342, 64 P 814. 

Tex.—Camden F. Ims. Assoc. v. 
Bond, (Civ. A.) 202 SW 220; Hamil- 
ton v. Fireman’s Fund Ins. Co., (Civ. 
A.) 177 SW 173. 

Wash.—Staats v. Pioneer 
Assoc., 55 Wash. 51,104 P 185. 

And see Benanti v. Delaware Ins. 
Co., 86 Conn. 15, 84 A 109, AnnCas 
1913D 826 (dictum). 

{a] Alternatives open on learn- 
ing of vacancy.—Where the insured 
notifies the insurer that the insured 
property is vacant, the latter has 
“three alternatives, 1st, to immedi- 
ately cancel the policy and return 
the unearned premium; 2nd, to con- 
sent to the vacancy and place a per- 
mit on the policy which by its terms 
would reduce the insurance one- 
fourth; 38rd, to waive the vacancy 
clause in the policy by making no 
objection and retaining the premium, 
thereby leaving the policy in force 
for the full amount with nothing in 
the policy concerning vacancy.” Pat- 
terson v. American Ins. Co., 174 Mo. 
Aes Ti 4o,8 LOOMS IW Ub9. 

{b] Retention of the premium for 
a long period of time (1) after 
knowledge of the breach of condition 
and after loss, before tendering back, 
constitutes a waiver. Hayden v. 
American Cent. Ins. Co., (Mo. A.) 
221 SW 487. (2) Where an insurer 
knew, or should have known, of in- 
sured’s use of gasoline when the 
policy was issued, but did not return 
a premium until more than two years 
after the fire, a policy prohibition 
against the use of gasoline was 
waived. Caledonian Ins. Co. v. In- 
diana Reduction Co., 64 Ind. A. 566, 
115 NE 596. 

[ce] he insurer must at its peril 
determine the amount to be returned, 
and cannot protect itself by assert- 
ing that it does not intend to assume 
any liability by reason of the reten- 
tion of any sum. Commercial Assur. 
Co. v. New Jersey Rubber Co., 61 
N. J. Eq. 446, 49 A 155 [rev on other 
grounds 64 N. J. Eq. 338, 51 A 451). 

{d] When the insurer has insisted 
that the policy is automatically re- 
newed and demands the payment of 
a premium for the year, it cannot 
afterward retain any of such pre- 
mium on discovery of a breach of 
condition if it then asserts that 
there was no renewal. Tucker v. 
Dairy Mut. Ins. Co., 116 Iowa 37, 
89 NW 37. 


Ins. 


FIRE INSURANCE 


of, =? 


[e] Knowledge at date of policy. 
—Where the insurer had knowledge 
at the time of the issuance of the 
policy of facts which would avoid 
the policy, it cannot retain the un- 
earned premium, that is, the portion 
unearned between the date of loss 
and the expiration of the policy, and 


still deny liability on the _ policy. 
Horswill v. North Dakota Mut. F. 
Ins..Co.,- GN. BD.) LTS NW 798: ; 


{f] Difference of intention as to 
term of policy.—Where the insurer 
intends to treat the contract of in- 
surance as one for thirty days only, 
as provided by the interim receipt, 
instead of one for one year as under- 
stood by the insured, it should in- 
form him of its intention and 
promptly return the unearned por- 
tion of the premium; where it fails 
to do so, it will not be permitted to 
take the position for the first time 
after loss that the risk terminated at 
the end of thirty days. Coulter v. 
Hgquity, OO.) Ins.Co:, T Ont. 1805. 3 
OntWR 194 [app dism 9 Ont. L. 35, 4 
OntWR. 383]. 

25a Phenix Insis Com: Ve blant,. 149 
seo 36 NE 990 [aff 39 Ill. A. 

26. Allen v. Phcenix Assur. Co., 14 
Ida.’ 728, 95 P 829, 8 LRANS 908; 
Insurance Co. of Pennsylvania v. In- 
diana Reduction Co., 65 Ind. A. 330, 
117 NE 273; Manning v. Connecticut 
Ins, Co., 176 Mo. A. 678, 159° SW 
Yusko v. Middlewest F. Ins. 
Co., 39 N. D. 66, 166 NW 539. 

27. U. S.—Georgia Home Ins. Co. 
Mrs Rosenfield, 95 Fed. 358, 37 CCA 

Ala.—Security Ins. Co. v. Laird, 
182 Ala. 121, 62 S 182; Robinson v. 
/Htna F. Ins. Co., 1385 Ala. 650, 34 °S 
18. 

Ark.—Home F. Ins. Co. v. Wilson, 
109 Ark. 324, 159 SW 1113; Capital 
F. Ins. Co. v. Shearwood, 87 Ark. 


| 326, 112 SW 878. 


Cal.—Goorberg v. Western Assur. 
Co., 150 Cal. 510, 89 P 130, 119 AmSR 
246, 10 LRANS 876, 11 AnnCas 801. 

Conn.—Benanti v. Delaware Ins. 
Co., 86 Conn. 15, 84 A 109, AnnCas 
1918D 826. 

Minn.—Parsons v. Lane, 97 Minn. 
980106 INWs 485, 4) LRANS: 223815 57 
AnnCas 1144. 

Miss.—Aatna Ins. Co. v. Mount, 90 


Miss. 642, 44 S 162, 45 S 835, 15 
LRANS 471 [dist Mississippi Fire 
Assoc. v. Dobbins, 81 Miss. 630, 


S 506 and Mississippi Home Ins, Co. 
v. Dobbins, 81 Miss. 6238, 33 S 504, 
on the ground that the decisions 
therein were not based on retention 
of premiums alone, it appearing that 


‘in each case the insurer had by its 


affirmative acts and conduct estopped 
itself from asserting a forfeiture]. 

Nebr.—Meyers v. German F, Ins. 
Co., 101 Nebr. 855, 166 NW 247, LRA 
1918C 341. 

Pa.—Sitler v. Spring Garden Mut. 
F. Ins. Co., 18 Pa. Suver. 148. 

S. C.—Pearlstine v. Westchester F. 
Ins. Co., 70,.S..C.,. 75, 49 SH 4, 
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{§ 406 


ment of an absence of a demand for a return of 
the premium and a failure to comply therewith.?8 
The courts of a few jurisdictions regard the re- 
tention of a premium after knowledge of the facts 
constituting a ground of forfeiture as evidence of 
an intention not to claim that the policy is invalid,?® 
but only as such, and not as constituting a waiver 
as a matter of law.*° 
retention of a premium after breach of a promis- 
sory warranty is not a,waiver* or evidence there- 
Also, it is stated generally in a few eases 
that the insurer is not obliged to return or offer 
to return premiums voluntarily paid before notice 
of the fact that the policy is not in force as a 
condition precedent to its right to avail itself of 
its defense in an action on the poliey.®* 


And it has been held that 


“Where a fire insurance policy is 
issued, and the premium is paid, and 
afterwards the assured violates the 
provisions of the policy agaiast in- 
cumbrauces, which creates a forfeit- 
ure, the insurer, having no knowl- 
edge of the forfeiture until after 
the loss occurs, does not waive same 
by merely failing to return the pre- 
mium before .suit is brought to 
recover the amount of the policy; 
nor is it precluded by such failure 
from setting up the forfeiture in de- 
fense of the suit.” Capital F. Ins. 
Co. v. Shearwood, 87 Ark. 326, 328, 
112 SW 878 [quot Home F. Ins. Co. 
v. Wilson, 109 Ark. 324, 159 SW 
14131. 

{a] Reasons for rule.—(1) “The 
insurer has done no affirmative act 
recognizing the validity of the pol- 
icy, notwithstanding the forfeiture, 
and has done nothing to deceive, or 
to increase the burdens of, the as- 
sured. Therefore the doctrines of 
waiver and estoppel cannot be in- 
voked.’”’ Capital F. Ins, Co. v. Shear- 
wood, 87 Ark. 326, 328, 112 SW 878. 
(2) “After the loss occurs as to the 
property destroyed, the policy is no 
longer current, but has become ma- 
tured by reason of the fire, and no 
question of good faith is involved 
in retaining the premium, because 
the rights of the parties are then 
fixed.’ Pearlstine v. Westchester F. 
Ins. Coy TOLSsS Cob, 83, 40 Sihnde 
(3) “If the knowledge of the breach 
came to the insurer after the loss, 
its retention of the premium after 
such knowledge did not affect the 
plaintiff's rights, and therefore can 
furnish no foundation for a waiver 
or estoppel.” Benanti v. Delaware 
Ins.. Col =86"-Conn. 2b, "19, S44. 109), 
AnnCas1913D 826. 

28. A. M. Todd Co. v. Farmers’ 
Mut. F. Ins. Co., 1837 Mich. 188, 100 
NW 442; Parsons v. Lane, 97 Minn. 
98, 106 NW 485, 4 LRANS 231, 7 
AnnCas 1144; AMtna Ins. Co. vv. 
Mount, 90 Miss. 642, 44 S 162, 45 S 
835, 15 LRANS 471. 

29. Pearlstine v. Westchester F. 
ins: Co. {OUS iG. 7554 49 SH 

30. Alabama State Mut. Assur. 
Co. v. Long Clothing, ete., Co., 123 
Ala. 667, 26 S 655; Northwestern F., 
etc.,, Ins. Co. v. Connecticut F. Ins. 
Co., 105 Minn. 483, 117 NW 825; Par- 


sons v. Lane, 97 Minn. 98, 106 NW 
a, 4 LRANS 231, 7 _AnnCas 
he . 

31. Kentucky Vermillion Min., 


etc. Co. v.. Norwich) Union “F3 Ins, 
Soc., 146 Fed. 695, 77 CCA 121; Med- 
ley v. German Alliance Ins. Co., 55 
cu Va. 342, 47 SE 101, 2 AnnCas 

32. Medley v. German Alliance 
Ins. Co., 55 W. Va. 342, 47 SE 101, 
2 AnnCas 99. 

83. Virginia’ B. & ‘M. Ins. *Co. v. 
J. I. Case Threshing Mach. Co., 107 
Va." 588, 59° SE 3695" 122 °AmSR "875; 
Westchester EF. Ins. Co. v. Ocean 
View Pleasure Pier Co., 106 Va. 633, 
56 SE 584. 


For later cases, developments and ckanges in the law see cumulative Annotations, same title, page and note number. ° 


$§ 406-407] 


Tender after suit brought. A failure of the in- 
surer to tender a return of the unearned premium 
when pleading a forfeiture in an action against it 
on the policy is a waiver.2* Where a knowledge of 
the breach is not acquired by the insurer until 
after loss, a delay in the tendering back of the 
unearned portion of the premium until the insurer 
pleads its defenses in an action on the policy does 
not constitute a waiver or estoppel.25 But where 
knowledge of the breach was acquired by the in- 
surer before loss and has been possessed by it for 
a considerable length of time, a tender made after 
suit on the policy las been commeneed is too late; 
the delay constitutes a waiver.2® Also a tender 
after the trial has begun is too late.37 

Breach as to part of property insured. Where 
the insurance covers two or more items, and the 
insurer admits its readiness to pay the loss of 
some of the items or claims a breach only as io 
part of the items, its failure to return any portion 
of the premium is not a waiver of the breach 
claimed and does not preclude the insurer from 
asserting it,?® at least where there is no proof of 
what portion of the premium was paid for the item 
as to which a breach is claimed,?® or where the 
insured has not complied with a provision of the 
policy by demanding a return of the unearned por- 
tion of the premium,*° or where he led the insurer’s 
agent to believe that he would procure new insur- 
ance and apply the unearned premium in part pay- 
ment thereof.*! 

Failure to surrender policy. When, by the terms 
of the contract, premiums are to be repaid only 
when the policy is canceled or surrendered, a re- 
tention of the premium when the insured has not 
surrendered or returned the policy for cancellation 
is not a waiver.4? But, despite such provisions as 
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to surrender, where the company denies liability 
on the whole contract, the retention of the unearned 
premium by the insurer, without a surrender of 
the policy by the insured, may be considered as 
evidence of an intention to waive.*® 

[§ 407] b. As Waiver of Delinquency in Pay- 
ment—(1) Prior to Loss. In the absence of a 
waiver, the prepayment of the premium is a con- 
dition precedent to the attaching of the risk, the 
policy taking its life only from the time the pre- 
mium is paid.4® Where, howeyer, the risk has once 
attached and the insurer before loss accepts overdue 
premiums, it thereby waives the right to enforce 
a forfeiture by reason of the delinquency, and the in- 
sured’s rights are thereby completely restored.‘* 
The rule does not extend to acceptance of part pay- 
ment,** unless it is coupled with an express under- 
standing that the policy is thereby renewed or re- 
instated.48 A waiver results from an agreement to 
extend the time for payment.*® So too a forfeiture 
is to be regarded as waived when the agent of the 
insurer agrees that he or the company will give 
the insured notice of the falling due of any pre- 
mium note and fails to do so;>°° but there is au- 
thority to the contrary.t A waiver may result 
from an attempt to enforce payment,®2 as by the 
continued retention of a note or other written obli- 
gation for a premium coupled with efforts to col- 
leet 1t.53 It is held that a mere demand for pay- 
ment, unaccompanied or followed by payment or 
tender of payment, or an agreement for extension 
of time, or a threat to put the claim out for col- 
lection, or any act on the part of the insured in- 
dicating a desire to pay or to continue the insur- 
ance, is not a waiver.°* But much depends on the 
nature of the demand. A waiver results from the 
making of an unconditional demand for payment 


34 Yusko v. Middlewest F. Ins. 
Cos, 395N. D: 66, 166: NW: 539. 


35. ADtna Ins. Co. v. Mount, 90 
Miss. 642, 44 S 162, 45 S 8385, 15 
LRANS 471. 


36. Vulcan Ins. Co. v. Johnson, 
(Ind. A.) 128 NE 664; Reimold v. 
Farmers’ Mut. F. Ins. Co., 162 Mich. 
69, 127 NW 17. 

37. Mechanics’, etc., Ins. 
Smith, 79 Miss. 142, 30 .S 362. 


Cor Via 


38. Crandon v. Home Ins. Co., 99 
Kans “7851638 -P* 458; 

39. Miller v. Insurance Co. of 
North America, 106 Mo. A. 205, 80 
Sw 330. 

40. Crandon v. Home Ins. Co., 99 
Kan. 785, 163 P 458. 

41. Miller v. Insurance Co. of 
North America, 106 Mo. A. 205, 80 
SW 330. 

42. Terminal Ice, etc, Co. v. 
American F. Ins. Co., 196 Mo. A. 


241, 194 SW 722; Weddington ov. 
Piedmont F. Ins. Co., 141 N. C. 234, 
54 SE 271, 8 AnnCas 497; Norris v. 


Hartford EF. Ins. Co., 55 S. C. 450, 
33 SE 566, 74 AmSR 765. 

43. Scott v. Liverpool, etc. Ins. 
Co., 102 S..C. 115, 86 SE 484 [foll 


Spence v. Phcenix Assur. Co., Ltd., 
104° S) CGC. 408, 89 SE 319]. 
44, See supra § 67. 


45. See supra § 54. 
46. Dak.—Smith v. St. Paul F. & 
M. Ins. Co., 3 Dak. 80, 18 NW _ 355. 


Mass.—White v. McPeck, 185 Mass. 
451, 70 NE 463. 

M6.—Sims v. State Ins. Co., 47 Mo. 
54, 4 AmR 311. 

Nebr.—Phenix Ins. Co. v. Dungan, 
37 Nebr. 468, 55 NW 1069; Phoenix 
Ins. Co. v. Lansing, 15 Nebr. 494, 20 
NW 22. 

Pa.—Lycoming County Mut. Ins. 
Co. v. Schollenberger, 44 Pa. 259. 

W. Va..-Mason v. Citizens’ F., etc., 
Ins. Co., 10 W. Va. 572. 

Ont.—McGugan v. Manufacturers, 


CtCay Muth ins. .Co.n2 9 UC. CAP: 
494; Lyons v. Globe Mut. Ins. Co., 
Bie Caen ob bOl, mes) Usen©.n ©.) ek. 
62; Smith v. Clinton Mut. Ins. Co., 
por ice Crees, | AA t 
Que.—Thuot  v. La Compagnie 
d’Assurance, ete., 10 Que. Q. B. 104. 

[a] Whether the payment was 
voluntary or enforced the waiver 
operates equally. Phenix Ins. Co. v. 
Tomlinson, 125 Ind. 84, 25 NE 126, 
21 AmSR.. 203; 9° TcRiAs 317;Ameri- 
ean Ins. Co. v. Klink, 65 Mo. 78. 

47. Curtin v. Phenix Ins. Co., 78 
Cal. 619, 21 P 370; Garlick v. Missis- 
sippi Valley Ins. Co., 44 Lowa 553. 

48. Mutual F. Ins. Co. v. Hicholtz, 
88 Md. 92, 40 A 706. 


49. Moore v. Continental Ins. Co., 
107 Ky. 278, 58 SW 652, 21 Kyl 
977; Home Ins. Co. v. Mears, 105 


Ky. 323, 49 SW 31, 20 KyL 1217. 

[a] Extension for week.—The 
conduct of the insurer in extending 
the time of payment of a premium 
note for a week “is wholly incon- 
sistent with an intention to insist 
on a forfeiture of the policy for 
nonpayment of the premium note, 
and is altcgether consistent with the 
intention to waive the stipulation as 


to forfeiture.” Home Ins. Co. v. 
Mears, 105 Ky. 328, 325, 49 SW 31, 
20 KyL 1217. 

{b] Provision in charter for 


longer time.—If the policy provides 
for a suspension on failure to pay 
within a certain time, and, with a 
notice of assessment, a copy of a 
provision of the charter of the com- 
pany. providing for a forfeiture unon 
a delinqueney for a longer period, 
is inclosed, the dclinquency provision 
of the policy is waived. MacKinnon 
v. Chicago Mut. F. Ins. Co., 83 Wis. 
12, 538 NW 19. 

50. Woolfolk v. Home Ins, Co., 
(Mo. A.) 202 SW 627; Johns v. In- 
surance Co., 2 WklyNC (Pa.) 243; 


Gleason v. Prudential F. Ins. Co., 127 
Tenn. 8, 31, 151 SW 1030 [quot Cyc]; 
Alexander v. Continental Ins. Co., 
Be Wis. 422, 30 NW 727, 58 AmR 


69. 

{a] After statute has run against 
note.-—A contention in a case where 
there is such a waiver that it would 
be unjust to allow plaintiff to recover 
in an action commenced after the 
statute of limitations has run against 
the premium note, as he would thus 
have the benefit of the insurance 
without payment of the premium, is 
answered by a provision in the policy 
that in case of loss the company may 
deduct any note, or installment 
thereof, given as a consideration for 
the policy. Alexander v. Continental 
Ins. Co., 67 Wis. 422, 30 NW 727, 


58 AmR 869. 

51... Pheenix Ins. Co. v. Carlock, 
32 Ill. A. 255; Cheatham v. Home 
. Co., 185 Ky. 494, 215 SW 281. 

[a] Reason for rule.—‘‘Represen- 
tations of an agent made prior to or 
at the time of the issuance or trans- 
fer of a policy, that notice of the 
time of payment of the premiums 
would be given insured in time to 
pay them and that he need give him- 
self no uneasiness on that subject is 
not binding on the company, and 
such a representation can create no 
estoppel, as all previous verbal ar- 
rangements are merged in the writ- 
ten contract.’ Cheatham v. Home 


Ins. Co., 185 Ky. 494, 498, 215 SW 
281. 
52. Robinson v. Pacific ims. *Co.; 


18 Hun (N. Y.) 395. 
53. Fidelity-Phenix F. Ins. Co. v. 
Jackson County School Dist. No. 62, 


(OkK1.) 174 P 5138; Shawnee Mut. F. 
Ins. Co. v. Cannedy, 36 Okl. 733, 
129 P 865, 44 LRANS 3876. 

54. Cohen v. Continental F. Ins. 


Co., 67 Tex. 325, 3 SW 296, 60 AmR 
24, 
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of the full amount of an overcue premium or in- — 


stallment note,®> or from the making of a demand 
for payment whieh recognizes the policy as still ex- 
isting.6 On the other hand a waiver does not nec- 
essarily result from the making of an urgent de- 
mand for immediate settlement of an overdue pre- 
mium, where the demand does not indicate with 
certainty an intention to grant further leniency than 
such time as is necessary to make a remittance by 
return mail and where it is not complied with dur- 
ing the limited time mentioned.®? An offer to re- 
instate upon payment of the delinquent premium is 
not a waiver unless the payment is made before 
loss.58 The levying of further assessments on the 
premium note constitutes a waiver,°® but there is 
contrary authority.®© 

[§ 408] (2) After Loss—(a) In General. ‘The 
payment and acceptance of an overdue premium 
or assessment after a loss precludes a forfeiture 
for delinquency in payment,*t where, at the time 
of payment, the insurer has knowledge of the loss ;%* 
but a waiver and reinstatement are not had by a 
payment accepted after loss without knowledge 
thereof,®? although there is authority to the con- 
trary.°* There are dicta to the effect that the ac- 
ceptance, after loss, of overdue premiums or as- 
sessments which were wholly earned prior to loss 
does not constitute a waiver of the delinquency in 
payment.®> A conditional demand, amounting mere- 
ly to a notice or request to pay ‘in the event that 
insured desires to revive the insurance, made after 


loss and without knowledge thereof is not a 
waiver.°6 A tender of payment after loss is of 


course insufficient if the risk has never attached.®7 


55. Robinson v. Western Assur. | 506. 
Co., 211 Fed. 747; Limerick v. Home 
Ing 3Co., 050 tev, (821.2 LOO SW iOS) 
44 LRANS 3871 [dist Continental Ins. 


Co. v. Peden, 145 Ky. 775, 141 SW! Richardson, 40 Nebr. 1, 58 NW 597. On 


43]; Oklahoma F. Ins. Co. v. Red- N. Y.—Lobee 
dington, 57 Okl. 210, 156 P 1165. 

56. Walls v. Home Ins. Co., 114 
Ky. 611, 71 SW 650, 24 Kyl 1452, 
102 AmSR 298; Olmstead v. Farm-| Ins. 
ers’ Mut. F. Ins. Co.,.50 Mich. 200, | 837. 
15 NW 82. 

57. Johnson y. Retail Merchants’ | Cooper, 35 Okl. 
Mut. F. Ins. Co., 112 Minn. 418, 128 [a] 


ASsoc., 


was not whether there might be a|facts precludes 
waiver, but whether a waiver was|availing itself 
the only justifiable conclusion). 

58 Sullivan v. Connecticut Indemn. 
Assoc., 101 Ga. 899, 29 SH 41; Garlick 63. 


62 NW_ 810. 


Towa 553; EHikelberger v. Insurance 
189 P 139;. Ware v. Millville Mut. 
DER SEVEMI INS Cop 45kN, SoCs Net. WCO.y 

[a] Delay in accepting offer.—j}KyL 1014. 
There is no waiver where the insurer 


makes an offer to accept an overdue] Ins. Co., 129 Mich. 
Minn.—McMartin 
cepted promptly, and subsequently | Ins. Co., 41 Minn. 198, 42 NW 934. 


premium, but the offer is not ac- 


the insured sends the amount of the [a] 
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Mich.—Farmers’ Mut. F. Ins. Co. 
v. Bowen, 40 Mich. 147. 
Nebr.—Western Home Ins. Co, v.}]v. Phelps County Farmers’ Mut. Ins. 


Stock Ins. Co., 12 Misc. 499, 8383 NYSj Nebr. 1, 93 NW. 972, 
657 


N. C.—Perry v. Farmers’ Mut. L.| Mut. Ins. Co., 
132 UN. 


Okl,—St. Paul F. & M. Ins. Co. v.| Ins. Co., 185 Ala. 650, 34 S 18. 


U. S.—Cardwell v. Republic F. 
v. Mississippi Valley Ins. Co., 44] Ins. Co., 5 F. Cas. No. 2,396. 
Iowa.—Harle v. Council Bluffs Ins. 
Co. of North America, ‘105 Kan. 675,|Co., 71 Iowa 401, 32 NW 396. 
Ky.—Potter v. 
107 ,Ky. 826, 


Continental Ins. 


Mich.—Hill v. Farmers’ Mut. F. 


While imminent peril of loss| Ins. Co., 


[§§ 407-410 


[§ 409] (b) Whole or Partial Loss. If over- 
due premiums are accepted after a partial loss, 
there is not necessarily a waiver, for the policy as 
to the part not destroyed is merely suspended and 
the insurer may by accepting payment waive de- 
linqueney only as to such part of the risk.°> But 
where there is a total loss, so that there is nothing 
left to which the risk can reattach or upon which 
it can operate, the acceptance of premiums or the 
collection of subsequent assessments is inconsistent 
with a forfeiture and can only be construed as a 
recognition of the continued validity of the insur- 
ance.®® 

[§ 410] (8) Stipulations in Policy. When the 
policy contains a stipulation that it shall stand 
suspended during delinquency, but that the holder 
shall be liable for such delinquent assessment, or 
that the entire premium note shall be deemed earned 
upon default, the insurer does not waive the de- 
linquency as a defense to any loss oceurring dur- 
ing such periods, by demanding or accepting pre- 
miums.7° Some courts, however, hold that a pro- 
vision for suspension during delinquency may be 
waived in the same manner as a provision for com- 
plete forfeiture,7t and hence may be waived by 
accepting,’? or making repeated efforts to collect,’* 
an overdue premium or assessment; and that where 
the policy or the note contains a mandatory pro- 
vision that in case of loss before the maturity of 
a premium note it shall become immediately due 
and payable, and the amount thereof shall be de- 
ducted from the amount of the loss, and insured 
recovers judgment for a loss in a suit in which he 
concedes an offset for the amount of the note, but 


Johnston, 66 Nebr. 590, 92 NW 576; 
Farmers’ Mut. Ins. Co. v. Kinney, 
64 Nebr. 808, 90 NW 926; Johnston 


63 Nebr, 21, 88 NW 142. 
Standard Live 69. German Ins. Co. v. Shader, 68 
60 LRA 918; 
Johnston v. Phelps County: Farmers’ 
63> Nebr. 21, 88 NW 
438 SH] 142, 56 LRA 127. 

70. Ala.—Robinson vy. Adtna F. 


C. 283, 


105 P 198. Ark.—Jefferson Mut. Ins. Co. v. 


Collection by legal process | Murry, 74 Ark. 507, 86 SW 813. 
NW 462 (where the question involved |] after loss and with knowledge of the 
the insurer from | Maaz, 13 Colo. A. 4938, 59 P 213. 


Colo.—New. Zealand Ins. Co. v. 


the forfeiture. Iowa.—Beeman v. Farmers’ Pioneer 


Bloom v. State Ins. Co., 94 Iowa 359,} Mut. Ins. Assoe., 104 Iowa 83, 73 


NW. 597,;65 AmSR 424. 
Kan.—HBHikelberger v. Insurance Co. 
oy i dee America, 105 Kan. 675, 189 


Mo.—Palmer vv. 
Co., 81 Mo. A. 467. 
Tex.—Cohen v. Continental F. Ins. 
Co., 67 Tex. 325,°3 SW 296, 60 AmR 
24; Texas F. Ins. Co. v. Camp County 
TAL) BSeONW 392. | IG it E182. Dexe Civ 22 Agr 1328: 274 
v. Continental| SW 809. 
Wis.—Stutzman vy. Cicero Mut. F. 
150. Wis. 254,: 186 NW 


Continental Ins. 
53 SW 669, 21 


premium to his agent and the latter |is impending, of which the insurer is ] 604. 


through neglect retains it until after} not cognizant, 
loss. Becker v. Exchange Mut. F 
Ins. Co., 165 Fed. 816 [aff 177 Fed. 
918, 101 CCA 198 (certiorari den 220] F. Cas. No. 2,396 
U.S. 611, 31 SCt.715, 55° L.* ed. 608) 1. 64. 
59. Farmers’ Mut. Relief Assoc. Vv. 
v. Koontz, 4 Ind. A. 538, 30 NE 145; | 620. 


Farmers’ Union Ins. Co. v. Wilder, 65. Coleman v. 
Jo. NED. 572) 538) NW 95872 Mut. F. Ins. Co., 


60. Crawford County Mut. Ins.} 108 SW _ 150; 
Co. v. Cochran, 88 Pa. 230. County Farmers’ 
61. Coleman vy. 


acceptance of pay- [a] 
ment does not constitute a waiver.|der such a 
Cardwell v. Republic F. Ins. Co., 5}amount of the premium is consid- 


Western Horse, etc., 
Scheidle, 18 Nebr. 495, 25 NW | during which the policy is not sus- 


Johnston vy. 
Mut. Ins., Co., 63 ]its rights. 
Caldwell County | Nebr. 21, 88 NW 142, 56 LRA 127. 


Stipulation construed. -— Un- 


stipulation the full 


ered as earned by the risk assumed 
Ins. Co,|and borne in the period or periods 


pended. This heing true the insurer 
Caldwell County |is entitled to payment in any event 
125 Mo. A. 6438,]and in any aspect of the case, and its 
Phelps | acceptance thereof in no way affects 
Jefferson Mut. Ins. Co. 
v. Murry, 74 Ark. 507, 86 SW 813. 


Mut... “Ins. Co” 125 Mo bA.. 648, 66. Continental Ins. Co. v. Peden, 71. Johnston v. Phelps. County 

103 SW 150. 145 Ky. 775, 141 SW 43. Farmers’ Mut. Ins: €o:,'63 Nebr. 21, 
62. Ill—Hartford F. Ins. Co. vy. 67. Southern Mut. Ins. Co. v. Tay-|§8 NW 142, 56 LRA 127. 

Orr) 56 TI Al 629. lor, 933° Gratti§ (74 Vai) 743; 72°) Sti Paul} h.0& oi Ins Cosi. 
Ind.—Marshall Farmers’ Home Ins. 68. Beeman vy. Farmers’ Pioneer| Cooper, 25 Okl. 38, 105 P 198. 


Co. v. Ligg 
1062; Continental Ins. Co. v. Chew,| NW 597, 65 
11 Ind, A. 330, 38 NE 417 


rett, 16 Ind. A. 598, 45 NE |-Mut. Ins. Assoc., 104 Iowa 83, 73 
AmSR 424; 


, 544 AmSR!I County Farmers’ Mut. Ins. Cos Vv: 


. 73. Fidelity-Phenix F. Ins. Co. v. 
Phelps | Jackson County School Dist No. 62, 
(OKL)T 174 SP 1518 


For later cases, developments anichanges in the law see cumulative Annotations, same title, page and note number, 


§§ 410-412] 


before the judgment is paid and after the note 
matures a subsequent loss occurs, a forfeiture will 
not be permitted because of the nonpayment of the 
note after maturity.** Demanding or accepting a 
premium is not a waiver when the premium is by 
the policy absolutely payable whether the latter be 
forfeited or not.7° The parties may validly stipu- 
late in advance that when a delinquency occurs the 
imsured’s rights will finally terminate and that the 
collection of a premium thereafter will not be re- 
garded as a waiver;"® but even this stipulation may 
be waived.’7 Commencement of suit, it is held, is 
not a waiver if the policy provides that suit may 
be brought on any premium note if unpaid by a 
certain time."® 

[§ 411] (4) Custom and Course of Dealing. 
The insurer is precluded from asserting a for- 
feiture for delinquency in payment of a premium 
or assessment where by its course of dealing or 
business, or its custom, or by any course of con- 
duct, known to insured, it has induced an honest 
belief on his part that prompt payment will not 
be insisted upon or that payment need not be 
made until demanded.7® Some courts hold that the 
course of dealing must amount to a custom.°° A 
single prior instance is uot sufficient to establish 
such a custom as a matter of law.§1 Also some 

74. 


dington, 57 Okl. 210, 156 P_1165. 


75. Joliffe v. Madison Mut, Ins. 
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5 ¥F. Ins. Co, v. Red-Ins. Co. v. Browning, 114 Ky. 183, 70 
OMe hon SW 660, 24 KyL 993. 
waives its right to assert a forfeit- 
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courts do not regard a prior course of dealing 
as precluding the assertion of a forfeiture where 
it has been had only with other persons and not 
with insured.®? 

[§ 412] 4. Consent to Assignment to Policy °— 
a. In General. The consent of the insurer to an 
assignment of the policy, for a consideration, is 
in effect the creation of a new contract between 
the insurer and the assignee unaffected by breaches 
of condition by the assignor 8+ of which the insurer 
has knowledge *° or of which neither the insurer 
nor the assignee has knowledge.8* In a few cases 
the position is taken that, where the assignee has 
knowledge of the breach and forfeiture, the eon- 
sent of the company to the assignment will not 
constitute a waiver.8? The insurer cannot after con- 
senting to the assignment assert that the assign- 
ment was itself void between the assignor and 
the assignee, for it is a party to the transaction.88 
The consent to an assignment is not a waiver of 
a future or continued breach of a condition by 
the assignee;*® at least this is true, in the case of 
a breach continued by the assignee, where the con- 
sent of the insurer to the assignment was given 
without consideration and without knowledge of the 
existing breach.°° Where the consent is given 
upon a condition that is uot fulfilled, it does not 
Jll.—Phenix Ins. Co. v. Lindley, 


111 Ill. A. 266; Rockford Ins. Co. v. 
Williams, 56 Ill. A. 338. 


(3) The insurer 


., 89 Wis. 111, 20 AmR 35. 
oo Shultz v. Hawkeye Ins. Co., 42 


76. 
Iowa 239. 

77. Proebstel v. Shea ins-5 COs 4 
Wash. 669, 45 P ; 

78. Shakey v. Hawkeye Ins. Co., 


44 Towa 540. 
79. Ala.—North Alabama Home 


Protection v. Avery, 85 Ala. 348, 5 
S543) -7,/AmSR 54, 

Ark.—Home F. Ins. Stan- 
94 Ark. 578, 127 SW_966.. 


COmniVe 


heal ry NN Gog Tins, Conn. 
Garmany, 74 Ga. ‘ 

Ky. ee Gouin ettal Ins. CO: Vv. 
Browning, 114 Ky. 183, 70 SW 660, 
24 KyL 992. 


La—la jiSeciete de Bienfaisance, 
etc. v. Morris, 24 La, Ann. 347; ae 
ler v. People’s F. Ins. Co., 6) Wide. 

é 354. 

(OR are Theta vy. Home Manufac- 

turers’, etc., Mut. Ins. Gone OneeNemEte 
AOL. 

man pe aitpavis vy. Salem County Mut. 

F. Ins. Co., 85 N. J. Ea. 324, 96 A 


39N. C.—MecCraw My Old North State 
a WO USNC. 149. 
 On—-Manchester Featyey Cove Ne 
23) On: Cir. Poo. 
teen atry Ben. F. Ins. Assoc. 
v. Kinsey, 101 Va. 236, 43 SE 338. 
Ont One e: Millers, etc., Ins. 
Hon, 4) Ont. 4b. (308. 
hed Tllustrations.—(1) Where us 
a period of three years SR ies 
due were offset by dividends fo) a 
same amounts falling due on he 
same days, the action of the company 
during those years In directing et 
ment of the premiums after the dates 
on which they were due by an ex- 
change of receipts constitutes ee 
waiver of the contractual right 0 
the insurer to declare a forfeiture 
for failure to pay the premium on 
the date on which it was due in rae 
year in question, the conditions being 
the same as during the prior years. 
Davis v. Salem County Mut. F noe 
Co., 85 N. J. Eq. 324, 96 A S Oe.) 
The insurer will not be allowed to 
assert a forfeiture for delinauency 
in paying notes given on. renewal 
where by its course of business un- 
der the original policy and by assur- 
ances given at the time of renewal 
the instred was led to believe that 
prompt payment was not_ necessary 
to keep his policy alive. Continental 


ure by reason of the fact that pre- 
mium notes are not paid promptly at 
maturity where, by its conduct with 
reference to the first of several pre- 
mium notes, it leads the maker of 
the notes to believe that the other 
notes will be sent to its local agent 
before payment will be demanded or 
expected and before forfeiture of the 
policy will be insisted upon, and it 
fails to do so, thereby misleading the 
insured. Home F. Ins. Co. v. Stan- 
cell, 94 Ark. 578, 127 SW 966. 

80. Continental Ins. Co. v. Strat- 
ton, 185. Ky. 528, 215 SW 416. 

81. Morrow v. Des Moines Ins. 
Co., 4 Iowa 256. 51 NW 3; Hubbell 
Vo acute mentite: Wing. 1@or 070 0mUING ove 
41, 2 NE 470. 

- 82. Redfield v. Paterson F. 
Co., 6 AbbNCas (N. Y.) 456. 

83. Acceptance of premiums from 
assignee aS waiver of objections to 
assignment see supra § 402. 

Assignment of policy generally see 
supra §§ 150-157. 

Waiver of indorsement of consent 
on policy see supra § 380. 

84, Ill.—TIllinois F. ins. Co. v. 
Stanton, 57 Ill. 354; Hartford City F. 
Ins. Co. v. Mark, 45 Ill. 482. 

Ind.—Continental Ins. Co. 
ree 120 Ind. 30, 22 NE 78, 5 

Iowa.—Padrnos v. Century F. Ins. 
Co., 142 Icwa 199, 119 NW 133; Kim- 


Ins. 


Vv. 
LRA 


ball v. Monarch Ins. Co., 70 Iowa 
513, 30 NW 862. 
Md.—Citizens’ F. Ins., ete., Co. v. 


Doll, 35 Md. 89, 6 AmR 360. 

Mass.—Collins v. Charlestown Mut. 
hy insur Con LOG hay 155. 

N. Y.—Shearman v. Niagara F. Ins. 
Coy 46 INS Yin 526.) T VAM R, 380) slat 
32 N. Y. Super. 470, 40 HowPr 393]; 
Pechner v. Phcenix Ins. Co., 6 Lans. 
411. 

Tex.—Home Mut. Ins. Co. vy. Nich- 


ols, (Civ. A.) 72 SW 440; North 
British, mete, ins. Co. ove Gunter.) 1 
Tex, Civ, WA. 598) 35" SW, 715, [dist 


Fire Assoc. of Philadelphia v. Flour- 
noy, 84 -hex, .632, 19 Sw -7987- 
[a] Where the policy is consid- 
ered only voidable by reason of a 
breach of condition, all breaches are 
waived by a completed assignment. 
Barnes v. Union Mut. F. Ins. Co., 45 
INGg ete ak. 
85. Cal.—Sowell v. London Assur. 
Corp., 32 Cal. A. 448, 163 P 242. 


EEE 


lowa.—Padrnos y. Century F. Ins. 
Co., 142 Iowa 199, 119 NW 133; Fur- 
bush vy. Consolidated Patrons Farm- 
ers’ Mut. Ins. Co., 140 “Iowa 240, 
118 NW 3:71. 

N. H.—Hale v. Union Mut. F. Ins. 
Co., 32 N: H. 295, 64 AmD» 370. 

N. Y.—Steen v. Niagara F. Ins. 
Co., 89 N. Y. 315, 42 AmR 297 [afr 
61 HowPr 144]. 

Ont.—Kreutz v. Niagara Dist. Mut. 
Bins. (Con 16s CY Core pists) Hien 
drickson v. Queen Ins. Co., 30 U. C. 
Qs Bs. 08, te Oe CG Bieba Te 

{a] The condition against assigu- 
ment of the policy is of course ex- 
pressly waived by such a consent. 
Small v. Westchester F. Ins. Co., 51 
Fed. 789; Manchester F. Assur. Co. 
v. Clenn, 13 Ind. A. 365, 40 NE 926, 
41 NE 847, 55 AmSR 225. 

86. Ellis v. Insurance Co. of 
North America, 32 Fed. 646; Hall v: 
Niagara F. Ins. Co., 93 Mich. 184, 
Toe aie 727, 32 AmSR 497,.18 LRA 

87. Philadelphia Fire Assoc. v. 
Flournoy, 84 Tex. 632, 19 SW 793, 31 
AmSR 89; Northern Assur. Co. v. 
Flournoy, (Tex.) 19 SW 795. 

88. Clark v. Svea F. Ins. Co., 102 
Cal. 252, 36 P 587; Wolfe v. Security 
Me dns Cos ts9u Nyon, 

[a] In the absence of a warranty, 
the insurer, after consent to an as- 
signment, cannot object that the as- 
signee has but an equitable interest 
in the goods, provided he has an 
insurable interest. Home Protection 
of North America v. Caldwell, 85 Ala. 
607, 5 S 338. 

89. Insurance Co. of North Amer- 
ica v. Garland, 108 Ill. 220 [rev 9 
Ill. A. 571] (so holding as to a con- 
tinuing vacancy, the indorsed con- 
sent of the company to the assign- 
ment being made expressly subject 
to all the terms and conditions of the 
policy, and the insurer at the time 
of the transfer informing the as- 
signee that it would not be liable for 
any loss as long as the premises re- 
mained vacant and unoccupied). 

90. Ellis v. State Ins. Co., 68 Iowa 
578, 27 NW 762, 56 AmR 865. 

[a] Thus the consent of the in- 
surer to an assignment, given with- 
out consideration and without knowl- 
edge of an existing encumbrance, is 
not a waiver of the breach of the 
assignee’ in allowing the encum» 
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amount to a waiver.®! And a promise to consent 
in the future is not equivalent to a present consent 
or waiver..? <A ratification afterward is equiva- 
lent to a prior consent.®? If an assignment has al- 
ready occurred, a notation on the policy made at 
the request of the assignee, ‘‘Loss if any payable 
to the mortgagee,’’ will amount to such a waiver 
that the policy is confirmed in the hands of such 
assignee and mortgagee;°* but where there is no 
consideration for the addition of the clause, the 
insurer is not estopped to assert against the mort- 
gagee a prior breach of which both the insurer 
and mortgagee are ignorant at the time the clause 
is attached or added to the policy. The effect 
of the indorsement of other loss payable clauses, 
somewhat differently worded, has been the subject 
of diverse opinion, somet:mes being held to con- 
stitute a waiver,®® and sometimes being construed 
to be consistent with the conditions of the policy 
and not to constitute a waiver thereof.°7 

[§ 413] b. Subsequent Assignment. <A consent 
to a subsequent assignment by the assignee is a 
waiver of the right to declare a forfeiture by rea- 
son of the first assignment having been without 
consent in breach of a condition of the policy.®® 

‘[§ 414] 5. Failure to Make Objection or Assert 
Forfeiture °°—a. In General. It is asserted gen- 
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[§§ 412-414 


erally that mere silence, inaction, or neglect to in- 
sist upon a forfeiture, does not constitute either 
a waiver or estoppel;+ that there is no waiver or 
estoppel unless there is some affirmative act on 
the part of the insurer which misleads the insured 


-or induces him to rest on the well founded belief 


that striet performance of a condition will not 
be insisted upon.2 It is also stated generally that, 
where the insurer does not, within a reasonable 
time after acquiring knowledge of a breach of con- 
dition, assert its right to forfeit or cancel the 
policy, the policy continues in full force and effect 
and the right to declare a forfeiture is lost. Both 
statements are correct to a certain extent, but both 
require limitation in order to arrive at the true 
rule. It cannot properly be said that mere silence 
or nonaction by the insurer, after obtaining knowl- 
edge of a ground of forfeiture, will under all cir- 
cumstances amount to a waiver. The failure of 
the insurer to object or to assert a forfeiture or 
to cancel the policy, after acquiring knowledge 
of a breach of condition, preciudes it from assert- 
ing a forfeiture when, and only when, it is under 
a duty to speak and when its silence or failure to 
act misleads the insured by inducing him to believe 
that he is protected and by causing him a detri- 
ment when a forfeiture is subsequently asserted.® 


independent of any agency of the 


brance to remain on the property. 98. 


Ellis v. State Ins. Co., 68 Iowa 578, 
27 NW 762, 56 AmR 865. ’ 

91. Hubert v. Southern Live- 
Stock Ins. Co., 103 Ga. 294, 29 SEH 
938. 

92. Keith v. Royal Ins. Co., 117 
Wis. 531, 94 NW 295. 

93. Benninghoff wv. 
Ins..Cor, 98 Nis Y. 1495% 

94. Stuart v. Reliance Ins. Co., 
179 Mass. 434, 60 NE 929; Keeler v. 
Niagara F. Ins. Co., 16 Wis. 523, 84 
AmD 714. 

95. Baldwin v. German Ins. Co,, 
113 Iowa 314, 85 NW 26, 86 AmSR 
375. 

96. See cases infra this note. 

{a] For example (1) an indorse- 
ment that loss, if any, is payable 
to a named person is held to be an 
engagement on the part of the in- 
surer to regard the policy as valid 
and to pay the loss, if any, to_ the 
person designated. Northrup v. Mis- 
sissippi Valley Ins. Co., 47 Mo. 435, 
4 AmR 337. (2) An indorsement that 
loss, if any, shall be payable to a 
named person or corporation as his 
or its interest may appear is a 
waiver of a breach of a condition 
requiring entire, unconditional, and 
sole ownership. Lewis v. Council 
Bluffs Ins. Co., 68 Iowa 193, 18 NW 
888. 

97. Atlas Reduction Co. v. New 
Zealand Ins. Co. 138 Fed... 497, 71 
CCA 21, 9 LRANS 433 [aff 121 Fed. 
929]; Bates v. Equitable F. & M 
Ins/sCo:, 2 Bi Cais, Noss 1 01,1 8h Clik: 
215 [aff 10 Wall. 33, 19 L. ed. 882]. 

[a] This has been held true as to 
the following indorsements: (1) 
“Subjeet to all the conditions of this 
policy, loss, if any, payable to G. B. 
Dodge and A. M. Stevenson as their 
interest may appear.” Atlas Reduc- 
tion Co. v. New Zealand Ins. Co., 
Lame dia 297) sb08 veils CCAM Tia 
LRANS 433 [aff 121 Fed. 929]. (2) 
“Payable in ec 7se of loss to Hdward 
Cc. Bates.” Bates v. Equitable, F., 
CLG fralLns Cosy 2b Case MNO smal. Ons 
3 Cliff. 215, faff,19. Wall. 33,.19 L.-ed. 
882]. (3) An indorsement that the 
policy shall attach to and cover the 
mortgaree’s interest as such. Davis 
v. German American Ins. Co., 135 
Mass. 251. 

Construction and effect of loss 
payable clauses generally see supra 
§ 81. 


Agricultural 


Eddy v. Hawkeye Ins. Co., 70 
Iowa 472, 30 NW 808, 59 AmR 444; 
Rines v. German Ins. Co., 78 Minn. 
46, 80 NW 839; Gilliat v. Pawtucket 
Mut. EF. Ins. Co., 8 R. I. 282, .91 Amp 
229;. North British, etc., Ins.- Co. v. 
creates, 12, Tex. Civ. A. 598, 35 SiW 

99. Failure to: 

Demand production of books as 
waiver of iron safe clause see 
infra § 423. 

Make indorsement on policy as prom- 
ised see supra § 380. 

aay. unearned premium see supra 

406. 

1. Rundell v. Anchor F, Ins. Co., 
128 lowa 575, 105 NW 112, 25 LRANS 
20; Gibson Dlectric Co. v. Liverpool, 
CLC rl NS Con LOOM NA Roads, ooo ON Ey 
Zor At aelO eA Dum Ol Ve ao Os aN Yo. 
675]; McAllaster v. Niagara F. Ins. 
Coy 56 EN. Ye 80; 250) INA 502 vahate 
$4 Hun 322, 32 NYS 353];-Titus v. 
Glens Falls Ins. Co., 81 N. Y. 410, 
8 AbbNCas 35; Tilton v. Farmers’ 
Ins; Co. 82) Mise... 79, Las INS OW: 
Dale v. Continental Ins. Co., 95 Tenn. 
38, 31 SW 266. 

[a] Failure to cancel the policy 
has been held not to constitute a 
waiver. West Jind Hotel, etc., Co. 
v. American F. Ins. Co., 74 Fed. 114; 
Davey v. Glens Falls Ins. Co., 7 F. 
Cas. No. 3,590. 

2. Rundell v. Anchor FE. Ins. Co., 
128 Iowa 575, 105 NW 112, 25 LRANS 
20; Camors v. Union Mar. Ins, Co., 
104 La. 849, 28 S 926, 81 AmSR 128; 
Gibson Hlectric Co. v. Liverpool, etc., 
Ins: Gos, 169 sNoes Ve 1408554) NinD 23 
[aff 120 App. Div. 225, 41.NYS 6751]; 
McAllaster v. Niagara F. Ins. Co., 156 
N. Y. 80, 50 NE 502 [aff 84 Hun 
322, 32 NYS, 353]. 

3. German American Ins. Co. v. 
Hyman, 42 Colo. 156, 166, 94 P 27, 16 
LRANS 77; Hanover F. Ins. Co. v. 
Dole, 20 Ind. A. 333, 50 NE 772; Kier- 
nan v. Dutchess County Mut. Ins. 
Co., 150 N. Y. 190, 44 NE 698. 

“Tf the insurer has knowledge of a 
breach of a condition in the policy, 
but treats it as still operative and 
valid by failing to assert the risht 
to forfeit and cancel the some, the 
policy will continue in full foree and 
effect.” German American Ins. Co, 
v. Hyman, sunpra, 

fal Breach due to action of 
agent —“Such is the rule even where 
the forfeiture takes place entirely 


insurer or its representative. How 
much more strictly should this rule 
be applied where, as in the present 
instance, the alleged forfeiture re- 
sults from the direct and affirmative 
action of the insurer’s duly ac- 
credited agent?” German American 
Ins. Co. v. Hyman, 42 Colo. 156, 166, 
94 P 27,.16 LRANS 77. 

[b] An acknowledgment of re- 
ceipt of notice by the insurer with- 
out making any objections amounts 
to an implied waiver of the breach 
of condition. Westlake v. St. Law- 
rence County Mut. Ins. Co., 14 Barb. 
(N. Y.) 206; Potter v. Ontario, etc., 
Mut: Ins. Cose 5 Bill Ne YoOeaae 

4 Arkansas Mut. F. Ins. Co. v. 
Claiborne, 82 Ark. 150, 1900 SW 751. 

5. Ark.—Arkansas Mut. F. Ins. 
Co. v. Claiborne, 82 Ark. 150, 100 
SW 751; German-American Ins. Co, 
v. Harper, 75 Ark. 98, 86 SW 817. 

Ind.—York v. Sun Ins. Co., 66 Ind. 
A. 269, 113 NE 1021, 

Iowa. Nedrow, Vv. 
Co., 43 Iowa 24, 

Ky—Phcnix Ins. Co. vy. Coomes, 
20 SW 900; 14 KyL 603. 

Mo.—Riley v. American Cent. Ins. 
Co., Tite Mor Ay sagos Sas ee trae 
Union Trust Co. v. Provident Wash- 
ington Ins? "Co.,, (9 Mor AS 3622 An-= 
thony v. German American Ins. Co., 
48 Mo. A. 65. 

N. Y.—Bennineghoff vy. Agricultural 
Ins, ConeOs _N. evel 4oo. 

Va.—Wytheville Ins., ete, Co. v. 
Teiroer, 90 Va. 277; 18 "3Sh "2.95. 

Wis.—Osterloh v. New Denmark 
Mut. Home F. Ins. Co., 60 Wis. 126, 
18 NW 749. 

[a] “The true rule seems to he 
that while mere silence on the part 
of the insurer does not ordinarily 
furnish sufficient grounds of a 
waiver of a right of forfeiture on 
its part, yet, on the other hand, the 
insurer must on receiving notice of a 
rivcht of forfeiture act with reason- 
able diligence, if by its failure to do 
so the insured would be led to be- 
lieve that his policy remained in 
force and afforded him indemnity. 
That is, the failure on the part of 
the insurer to cancel a contract of 
insurance when notice is brought 
home to it of a cause of forfeiture is, 
aS a general rule, deemed an elec- 
tion that the contract mo2y remain 
in force and prevents the insurer 

PSE AIS ee ES 2S ES Bs SENS Pes ed ees 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The apparently conflicting general statements are 
harmonized, and the true rule illustrated, by dis- 
tinguishing between cases where knowledge of a 
breach of condition is acquired before loss and 
cases where it is not acquired until after loss. 
Notice of a breach of condition given by the in- 
sured to the insurer before loss is in effect a re- 
quest for an election on the part of the insurer; it 
should act thereon within a reasonable time by 
notifying the insured whether or not it will insist 
on the strict terms of the policy, and where it fails 
to do so, it waives the breach. But where knowl- 
edge of facts authorizing a forfeiture is first ac- 
quired by the insurer after loss, it may remain 
silent and passive without losing its right to assert 
its defense.’ However, some courts hold that even 
where the insurer does not, until after loss, acquire 
knowledge that its agent was, at the time he wrote 
the policy, also the agent of the insured, it is the 
duty of the company to manifest its intention to 
avoid the policy promptly.8 Failure to assert a 
forfeiture is sometimes considered as evidence tend- 
ing to show a waiver.® Some statutes provide that 
after the expiration of a certain period of time 
the insurer shall be estopped to deny the truth 
of statements in the application for insuranee.?® 
Effect of breach. Where a breach is considered 


insisting upon 
Sun Ins. 


subsequently 
York v. 


from 
the forfeiture.” 
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America Assur. Co. v. Francisco, 58 
Tex.) Civ. A. 75, b28) SW. 1144. 
Southern States F. 
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not as working a forfeiture ipso facto, but only 
giving the insurer a right to cancel and declare a 
forfeiture, a failure to assert a forfeiture ought 
clearly to amount to a waiver.t But it is held 
that, where by the terms of the policy and the 
construction placed thereon a breach of a particu- 
lar condition ipso facto avoids the policy, a failure 
to cancel the policy after acquiring knowledge of 
a breach does not justify the conclusion that the 
insurer has elected to continue the policy in force.!” 

Giving notice of cancellation. Where the insurer 
does not rescind immediately on discovering that 
a representation is false and fraudulent but gives 
the number of days notice of cancellation stipu- 
lated in the policy, it is deemed to treat the policy 
as valid so as to render it liable for a loss oceurring 
before the expiration of the notice. 

[§ 415] b. On Breach of Particular Conditions. 
The rule that, where the insurer, with knowledge 
of a breach of condition acqzired before loss and 
at a time and under cireumstances which require 
it to speak if it intends to assert a forfeiture, fails 
to make objection or to assert a forfeiture within 
a reasonable time, it is precluded from asserting 
a fotfeiture1* has been applied to a breach of 
condition against: additional insurance; altera- 


to waive the forfeiture, is requisite.” 
Southern States F. Ins. Co. v. Kro- 


Ins. Co. v.| nenberg, Supra. 


Co., 66 Ind. A. 269, 113 NE 1021, 1023. 6. 


{b] “Lhe equitable doctrine re- 
quiring a person to speak, when to 
remain silent would be against good 
conscience, is applicable as between 
the insurer and the insured. Where 
knowledge is brought home to the 
insurer by the insured, which is of 
such a character as to give the in- 
surer a right, which, if not asserted 
within a seasonable time, would in- 
duce the insured to rely thereon, the 
insurer will not thereafter be heard 
to assert such right to the detriment 
of the insured.” York vy. Sun Ins, 

6G6R Inde Ay 2609 103) NEP L021; 
1023. 


[c] Notice not amounting to re- 
quest.—Waiver or consent cannot be 
implied from mere silence or non- 
action where notice is communicated 
to the insurer in a casual way and 
not in a manner implying a request 
for permission or so as to require 
the insurer to act upon it by either 
refusing or consenting. Goldin v. 
Northern Assur. Co., 46 Minn. 471, 
49 NW 246. , 

[d] Notice of unexecuted inten- 
tion.—(1) The expression by the in- 
sured of an unexecuted intention to 
ignore a contract stipulation at some 
indefinite time imposes no obligation 
on the insurer to dissent, Its failure 
to dissent under such circumstances 
‘does not constitute a waiver. It is 
only where the insurer has knowl- 
edge of an act which constitutes an 
actual and existing breach of condi- 
tion that its failure to object or to 
cancel the policy precludes it from 
asserting a forfeiture. Rogers v. 
Connecticut F. Ins. Co., 157 Mo. A. 
671, 139 SW 265; Rogers v. Home 
Ins, Co., 155. Mo. A. 276, 136 SW 
743. (2) “The company has the 
right to infer that the holder of the 
policy intends at the proper time to 
obtain the assent of the company to 
the act before it is done.” Wedding- 
ton v. Piedmont F. Ins. Co., 141 N. (Oy 
234, 241, 54 SE 271, 273, 8 AnnCas 
497. (3) However, where the insurer 
is informed of a partially completed 
transaction, its failure to object, 
coupled with a request to be in- 
formed of the consummation of the 
transaction, has a tendency to induce 
the insured to believe that the com- 
pany will be satisfied and will con- 
tinue the risk, and constitute both a 
waiver and an_ estoppel. British 


Kronenberg, (Ala.) 74 S 63; Glass- 
cock v. Des Moines Ins. Co., 125 
Iowa 170, 100 NW 5038; Phoenix Ins. 
Co. v. Stevenson, 78 Ky. 150. 

“If the notice of forfeiture is 
given the insurer before the destruc- 
tion of the property, it is the duty 
of the insurer to take some affirma- 
tive action by which to express dis- 
sent in an unequivocal way, and put 
the assured on notice that the for- 
feiture will-be claimed. That is to 
say, before the damage has occurred, 
and after notice of forfeiture, a 
waiver of the forfeiture may be in- 
ferred from mere silence on the part 
of the insurer if it be for such an 
unreasonable time as to imply the 
purpose not to insist on the forfeit- 
ure.” Southern States F. Ins. Co. v. 
Kronenberg, (Ala.) 74 S 63, 67. 

[a] Reasons for action.— Good 
faith and the due protection of in- 
Sured require the insurer to act on 
the request within a reasonable 
time. Glasscock v. Des Moines Ins. 
Co., 125 Iowa 170, 100 NW 503. 

[b] Failure to inform insured of 
condition.—(1) Where the insurer 
does not, before loss, inform the 
insured of a condition on which the 
policy is issued or take any steps to 
cancel the policy, it will not be per- 
mitted to set up the condition and a 
breach thereof after a loss has oc- 
curred. Haddox v. Ohio Valley F. 
& M. Ins. Co., 188 Ky. 680, 223 SW 
1009. (2) Thus where the company 
issues a policy on condition that a 
prior policy be surrendered but does 
not before loss acquaint insured of 
that fact or take any steps to cancel 
either of the policies, it will not be 
permitted to rely on the condition 
after loss. Haddox vy. Ohio Valley 
KF. & M. Ins. Co., 188 Ky. 680, 223 SW 


7. Southern States F. Ins. Co. v. 
Kronenberg, (Ala.) 74 S 638, 67; 
Queen Ins. Co. v. Young, 86 Ala, 424, 
5 S116, 11 AmSR 51; Huff v. Cen- 
tury F. Ins. Co., 1386 Iowa’ 464, 113 
NW 1078; Phoenix Ins. Co. v. Ste- 
venson, 78 Ky. 150. ‘ 
‘Where notice of the fcrfeiture 
was had by the insurer only after 
the damage, destruction, or loss, a 
waiver of such forfeiture cannot be 
inferred from mere silence; some af- 
firmative act, conduct, or declaration, 
of the insurer, evidencing the intent 


[a] Delay of eight days.—-Where 
insurance was placed on property by 
defendant on the condition that, if 
other insurance was placed without 
consent, the policy should be void, 
and other insurance was placed 
thereon, and defendant, in response 
to a notification on March 2, 1898, 
that a loss had occurred, after noti- 
fication that the adjuster of another 
insurance company had been there, 
on March 10th asked for particulars 
of such other insurance, the delay 
of eight days did not estop defendant 
from pleading the condition of the 
policy in an action to recover a loss. 
Shelden v. Michigan Millers’ Mut. F. 
Ins. Co., 124 Mich. 303, 82 NW 1068. 

8. German F. Ins. Co. v. Gibbs, 
42 Tex. Civ. A. 407, 92 SW 1068, 96 
S‘Y 760. 

9. + Horton vi Home Ins, Co.ete7 
N. C. 498, 29 SH 944, 65 AmSR 717; 
Powell v. Continental Ins. Co., 97 
S. C. 375, 81 SE 654; Norris v. Hart- 
LOPGGH.. UNS WoCoses ie SeaGu shee rep 


SE 572. 
10. McCarty v. Piedmont Mut. 
Cc. 152, 62 SE 1, 18 


ins! Cos! StS: 
LRANS 729. 

11. Kinginan vy. Lancashire Ins, 
Co., 54 S. C. 599, 32 SE 762. 

12. Coppoletti v. Citizens’ Ins. Co., 
123 Minn. 325, 148 NW 787; John- 
scn v. American Ins. Co., 41 Minn. 
396, 43 NW 59. 

i3. Smith v. Columbia Ins. Co., 
145 App. Div. 889, 129 NYS 775. 

14. See supra § 414. 

15. Ala—Traders’ Ins. Co. v. 
Letcher, 143 Ala. 400, 39 S 271; Ala- 
bama State Mut. Assur. Co, v. Long 
Ceeening: ete, Co., 123 ‘Ala: 667,26 S 

DB. 

Ark.—German-American Ins. Co. v. 
Harper, 75 Ark. 98, 86 SW 817. 

Tll.— Phenix Ins. Co. v. Grove, 215 
Tl. 299, 74 NE 141," 25 LRANS 1 
[afi #16. Tl) VAS 5291s Sty “Ongel tv. 
SOs B. Vins?*Con) 2049 Di TA. 
127. 


Ind.——Home Ins. Co. v. Marple, 1 
Ind. A. 411, 27 NE 633; Phenix Ins. 
Coiw. Boyer, Lind: “Ay 3295927 Nn 


lowa.—Hagan v. Merchants’, etc., 
Ins. Co., 81 Iowa 321, 46 NW 1114, 
25 AmSR 493. 

Kan.—Swedish American Ins. Co. 


v. Knutson, 67 Kan. 71, 72 P 526, t00 


AmSR 3882. 
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tion in the premises;?* alteration in the adjacent 
a change in use;1® encumbrances; 
foreclosure proceedings ;?° increase gf risk oeneral- 
ly; the keeping or use of prohibited articles;*’ the 
cessation of operation of a manufacturing estab- 
lishment for more than a specified number of days 
without the consent of the company indorsed on 


premises ;+7 


the policy;?* and against. vacancy.’ 


failure of an agent of the insurer, who is also 


Ky.—North British, etce., Ins. Co. 
v. Robertson, 134 Ky. 529, 121 SW 
630; Phoenix Ins. Co. v. Spiers, 87 
Ky. 285, 8 SW 4538, 10 KyL 254; Von 
Bories v. United L., etc., Ins. Co., 
8, Bush’ 133; Continental Ins Co; 
v. Coons, 14 KyL 136. 

Mich.—Kitchen v. Hartford F. Ins. 
Co. bY) Mich. 135, 23° INW 616; 58 
AmR 344 


Mo.—Hamilton v. Home Ins. Co., 
94 Mo. 353, 7 SW. 261; Pelkington v. 
National Ins. Co., 55°.Mo. 1725. Du- 
binsky v. Hartford F. Ins. Co., (A.) 
196 SW 1045; Rogers v. Homes Ins. 
Co, 55s — Mot SAL 2767136 IS WUT 8; 
McCollum v. Hartford F. Ins. Co., 
67 Mo. A. 76; Cromwell v. Phoenix 
Ins. Co., 47 Mo. A. 109; Polk v. West- 
ern Assur. Co., 114 Mo. A. 514, 90 
SW 397. 

Nebr.—-Phenix Ins. Co. v. Hol- 
combe, 57 Nebr. 622, 78 NW 300, 73 
AmSR 522; Slobodisky v. Phenix Ins. 
, 395, 72 NW 483; Hagle 


Fire CO. OMe Globe L., ete., Co., 44 
Nebr. Go 62 NW 895. 
N. H.—Goodall v. New England 


Mut. .F. Ins. Co., 25 N. Hi. 169 

N. J.—Combs v. Shrewsbury Mut. 
Ens.» Cosh 3 4 Ne. Jen Masi 403. 

NY: —Ariiv vas starnh.cins..:jCo, 
125 N. Y. 57, 25 NE 1073, 21 AmSR 
721, 10 LRA 609 [rev 2 NYS 188]; 
Goldwater v. Liverpool, etc., Ins. Co., 
389 Hun 176 [aff 109 N. Y. 618 mem, 
15 NE 895 ‘mem]J; Carroll v. Char- 
ter Oak Ins.:iCo., 40 Barb, 292 -[aff 
1 Abb. Dec. 316, 10 AbbPrNS 166]. 


N. C.—Collins .v. Farmville Ins., 
oree Cou, 7T9 UN, Ge 279, 928 AmR 
322. 

Pa.—Kalmutz v. Northern Mut. 


Ins. Co., 186 Pa. 571, 40 A 816; Ly- 
coming Mut. Ins. Co. y. Slockbower, 


26 Pa. 199; Sitler v. Spring Garden 
Mute Eis ins?) €o,, Pa. Super. 
148. 


Tex.—Crescent Ins. Co. v. Griffin, 
59 Tex. 509; Hartford F. Ins. Co. v. 


McLemore, 7 Tex. Civ. A. 317, 26 
SW 928. 
[a] Duty of company.—If the in- 


surer desires to avoid a waiver, it 
is required, on obtaining knowledge 
of additional insurance, to express 
its dissent in some way, as by ob- 
jecting or cancelling the policy and 
returning the premium. It is at least 
its duty to object. Anderson Bank 
v. Home Ins. Co., 14 Cal. A, 208, 111 
P07. 

[b] In South Dakota (1) the rule 
stated in the text was adopted at a 
time when a clause in a standard 
policy expressly provided that a 
waiver should result unless the in- 
surer promptly cancelled the policy 
upon obtaining knowledge of facts 
which, according to the terms of the 
policy, would render it void. Lawyer 
v. Globe Mut. Ins. Co., 25 S. D. 549, 
127 NW 615. (2) “The present stand- 
ard form, however, and the policy 
involved in this case does not im- 
pose upon the insurer the duty of 
canceling the policy in order to avail 
himself of the provisions thereof: 
‘Upon having or obtaining knowledge 
of the existence of any facts or cir- 
cumstances which would, according 
to the terms of the policy, render it 
void.’ And the inference is that, in 
omitting this clause from the pres- 
ent standard policy, the Legislature 
intended to relieve’ the insurer of 
this duty and to allow him to avail 
himself of the provisions 
policy without canceling the same, 


in the] 
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However, the 


even though he comes into posses~- 
sion of knuwledge, after the issuance 
of the policy, of the existence of 
facts or circumstances which would 
render it:void.” Hronish v. Home 
Ins. Co., 33 S. D. 428, 435, 146 NW 
588. 

[c] Under a former statute the 
rule was otherwise in one jurisdic- 
tion. Merritt v. Niagara Dist. Mut. 
Bins .4.Co. See, ©. On Bao 05 

16. Phoenix Ins. Co. v. Coomes, 20 
Sw 900, 14 KyL 603, 18 KyL 238; 
Martin v. Jersey City Ins. Co., 44 
N. J. L. 273; Hotchkiss v. Germania 
F. fus. Co., 5 Hun (N. Y.) 90; Stauf- 
fer v. Manheim Mut. F. Ins. Co., 150 
Pay o3l, 5 24 Ai54. 

17. Lattomus v. Farmers’ Mut. F. 
Ins. Co., 8 Del. 404; King v. Council 
oak Ins. Co., 72 Iowa 310, 83 NW 


18. New York Home Ins. Co. v. 
Strange, (ind. A.). 123 INH 12757 Lee 
Ve uHoward VIB! Ins. Co, iss Gray 
(Mass.) 583; Haas v. Montauk F. Ins. 
Coy. 49 Hun 272. 1 NYS 8953 Mas- 
sell v. Protective Mut. F. Ins. Co., 
LOR: 665, hoon AO Oe 

19. Ill—Hollstrom v. Forest City 
Ins. Co,, 168. Ill. A, 214. 

Iowa.—Frane v. Burlington Ins. 
Co., 87 Iowa 288, 54 NW 237. 

Kan.—German Ins, Co. v. York, 48 
Kan. 488, 29 P 586, 30 AmSR 313. 

Mich.—Beebe v. Ohio Farmers’ Ins. 
Co.; 93); Miche 5i4.-53.-NW) 818,632 
AmSR 519, 18 LRA 481; Minnock v. 
Eureka F. & M. Ins. Co., 90 Mich. 
236, 51 NW 367. 

Tex.—Phceenix Assur. Co. v. Coff- 


man, 10 Tex, Ciy...A.; 631, 32.-SW 
810. 

[a] Beturning policy without 
change or cancellation. — “If, as 


averred in the sixth replivation, ac- 
tual notice was given the insurer 
that the property was mortgaged be- 
fore the Joss %ccurred and the policy 
delivered to it for insertion of the 
proper mortgage clause, it had the 
option to insert this clause as re- 
quested by the insured or cancel the 
policy and return the unearned pre- 
miums, but it could not return the 
policy to the insured and continue it 
in force and retain the benefits re=- 
sulting from premiums earned, and 
yet in case of loss insist upon the 
misrepresentation as to the incum- 
brance as a defense. By its conduct 
in returning the policy without can- 
cellation or change, it is estopped 
from making this defense, as by this 
act it impliedly at least elected to 
waive the defense and continue the 
policy in force.” Farmers’. Mut. Ins. 
Assoc. v. Tankersley, 138 Ala. A. 524, 
529, 69 S 410. 

20. Fidelity-Phoenix F. Ins. Co. v. 
Ray, 196 Ala. 425, 72 S 98; Kelley v. 
People’s Nat. EF. Ins. Co., 262) Til, 
158, 104 NE 188, 50 LRANS 1164 
[aff 181 TllL-A. 142], 


21. Orient Ins. Co. v. McKnight, 
197 Ill. 190, 64 NE 389 [aff 96 Ill. 
A, 025 | s45ehenisa InsterCo, \y.; Blam 
149 Tl1.513,5386 NB 990 faffiies9 ofl. 
A. 517]; Fireman’s. Fund Ins. Co. 
v. Congregation Rodeph Sholom, 80 
Ill. 558; Keenan v. Missouri State 


Mut. Ins. Co., 12 Iowa 126; Farmers’ 
Mut. F. Ins. Co. v. Shaeffer, 82 Md. 
377, 338 A 728; Schaffer v. Farmers’ 
Mut.. ., jInsj,Co., 804: Midi) 568 ,~ v3deA. 
317, 45 AmSR 361. 


22. Cassimus vy. Scottish Union, 
etc.;, ins... .Co.,., 135, Ala (2.56, 13309 
163 (gasoline); Farmers’, etc., Ins. 


[§ 415 


an agent of the insured, to notify the insured of 
the fact of vacancy does not estop the insurer.?5 
Application of the rule has 
of a condition as to sole and unconditional own- 
ership,?® and to a breach of a condition against a 
transfer of the insured property;?7 but the appli- 
eability of the rule is denied when the insured de- 
prives himself of an insurable interest;** and some 
courts hold that, where the policy was valid when 


been made to a breach 


CO. VawiNixon, 42. Colo: gas 265: 
42; Farmers’ Mut. F.. Ins. Co. v. 
45--Ind! | A. 605, 91 
in barns). 

23. Rochester German Ins. Co. -v. 
Schmidt, 151 Fed. 681 [rev on other 
grounds 1624+, Bed. :447,- (89 },,C@GA 

24. Rockford Ins. Co. v. Wright, 
39 Zll. A. 574; Brashears y. Perry 
County Farmers’ Protective Ins. Co., 
51 Ind. A. 8, 98 NE 889; Patterson 
v. American Ins, Co.,°.164>Mo.. A. 
157, 148 SW 448; Home F. Ins. Co. v. 
Kuhiman, 58 Nebr. 488, 78 NW 936, 
76 AmSR 111.' But see Stephens v. 
Phoenix. Assur, (Co..185.. Ill... A. .674, 
675 (the company is not bound to 
declare a forfeiture on learning of 
a vacancy. “If the loss occurs while 
the vacancy continues to exist, the 
company is not necessarily rendered 
liable because, knowing the fact, it 
has not meantime forfeited the pol- 
icy. But if it does not exercise its 
right in this respect, and the prem- 
ises are again occupied, and are not 
vacant or unoccupied when the-loss 
occurs, the liability on the policy 
would again attach’’). 

Home Ins. ,Co. v. Scales, 71 
, 15 S 134, 42 AmSR. 512. 

[a] Silence as to vacancy.—The 
silence of an agent of the insurer, 
who is aiso an agent for or under 
obligations to the insured, as to the 
vacancy of the house insured, of 
which he has knowledge, is not a 
ground for estoppel on the part of 
the company. “The agent had a 
right to be silent, and give no notice 
as to the unoccupied condition of the 
house. It was no part of his busi- 
ness, as agent of the company, to 
keep policies from being avoided by 
violation of their conditions, what- 
ever obligations he may have as- 
sumed by his engagement to the in- 
sured, as to which engagements he 
could not bind the insurer,’ Home 


30',P 
Hill, 
INE 361, (stoves 


Ins. Co. v. Scales, 71 Miss. 975, 980, 
15.S 134, 42 AmSR 512. 

26. Glens Falls Ins. Co. _v. Mi- 
chael, 167 Ind. 659, 74 NE 964, 79 
NE 905, 8 LRANS 708; Vulcan Ins. 
nat v. Johnson, (Ind. A.) 128 NE 
664. ’ 

[a] A misrepresentation by a hus- 


band, when effecting insurance on his 
wife’s property, that he was the 
owner, makes the policy merely void- 
able; and it becomes a valid policy 
insuring the policy of the true owner, 
when, shortly atter the insurance 
was effected and before loss, the 
insurer is informed of the true own- 
ership, and takes no steps to cancei 
the policy. Collins v. Iowa Mfrs. Ins. 
Co., 184 Iowa 747, 169 NW: 199. 

o7, \almperial Ws Ins. Co. vi. Dun= 
ham,2. seas Case LOO. 3s aAL rao: 

fa] Sale of ypartner’s interest.— 
Where a policy of insurance was 
issued to a firm and thereafter one 
of the members. sold his interest 
to the other members, and the agent 
of the insurer on being notified of 
the fact neither asserted a forfeiture 
of the policy nor objected to the 
change in ownership, a forfeiture 
will not be declared. after a loss. 
Fields v. German American Ins. Co., 
139. Mo. A. 158, 120 SW-697. 

28. Ayres v. Hartford F. Ins. Co., 
17 Jowa 176, 85 AmD 558; Green v. 
Kenton Ins, Co,, 12 Kyl: 750; Walton 


Ve, -AScicuitural Ins :Coj- LLG Ni oy. 
317, 22. NE 4438, 5, DRA +677; Lahiff 
v. Ashuelot Ins. Co., 60 N. H. 75. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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issued and the change in title avoiding it occurred 
thereafter, the agent who issued the policy, al- 
though possessed of knowledge of the facts, fs 
not charged with any duty to take any action by 
reason thereof unless requested to do so by the in- 
sured.2® And where a policy was issued to a mort- 
gagee on the supposition that he was the owner 
of the property, the failure of the company, after 
notice of the facts, to cancel the policy, does not 
estop it from declaring the policy void as to the 
owner according to its terms, where it is still valid 
as to the mortgagee, to whose rights the company 
is entitled to be subrogated on payment of a loss.®° 
Also the rule has been applied to a breach of a 
condition against removal of the insured goods;31 
but where the policy is worded differently and is 
construed to render the insurer responsible only 
where the property insured is in the building speci- 
fied, a waiver is held not to result from knowledge 
of removal coupled with failure to object or to 
caneel the policy.*? Some courts apply the rule 
to a breach of a condition aginst the erection of 
a building within a distance prohibited by the pol- 
icy. Other courts hold that a provision of the 
policy, that a clear space of a specified number 
of feet shall be maintained around the insured prop- 
erty, and which states that a violation of such re- 
quirement shall render the policy void, constitutes 
an express promissory warranty, a compliance with 
which is a condition precedent to a recovery on 
the policy, and the fact that the insurer has knowl- 
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edge that it is not complied with, arid makes no 
objection, does not constitute a waiver.*+ The rule 
is sometimes applied to a breach of a condition 
against delinquency in the payment of premiums;*° 
but some courts state generally that the right to 
enforce a forfeiture for nonpayment of a premium 
or a premium note is not waived by mere silence 
or inaction on the part of the company.** It is 
too late after loss to question for the first time 
the sufficiency of an inventory furnished by the 
insured to the agent of the insurer at or shortly 
prior to the time the policy was issued.37 

[§ 416] ¢ Failure to Answer Letters of In- 
sured. The insured is not entitled to rely upon 
the insurer’s mere failure to reply to his letters as 
being a waiver of any condition or an estoppel to 


-assert it or as amounting of itself to consent to 


do an act otherwise prohibited by the policy.28 But 
some authorities hold that an estoppel results,?® 
especially where all the prior correspondence is 
considered.*° 

[§ 417] d. Election as to Grounds of Forfeiture. 
It has been generally held that if the insurer after 
a loss has oceurred claims a forfeiture for non- 
compliance with certain conditions of the poliey, 
it cannot be heard afterward to assert further 
or different breaches as a defense.44 However, some 
courts decline to so hold.4? Some cases affirmatively 
state a necessity of a change of position by the 
insured to his detriment in reliance upon a waiver 
arising from. such acts.4® At any rate, where the 


29. Moller v. Niagara F. Ins. Co., 
54 Wash. 439, 103 P 449, 132 AmSR 
1115, 24 LRANS 807. ‘ 

30. Ordway v. Chace, 57 N. J. Ea. 


478, 42 A 149. : 

31. Williamsburgh City F. Ins. 
Co. v.* Cary, 838 Ill. 453; McIntyre 
vy. Liverpool, etc., Ins. Co., 131 Mo. 
A. 88, 110 SW 604. 

SP eesti a iersuUN Stns .yOMmCe ye Lak 


Cai. 795, 155 P 72; English v. Frank- 
lin F. Ins. Co., 55 Mich. 273, 21 NW 
340, 54 AmR 377. 

[a] Whe reasons for the rule (1) 
are that insured had a right to re- 
move the goods and insurer had no 
right to object. Hence there could 
be no waiver. Also the insured did 
not desire to have the policy can- 
celed; and a cancellation was _ not 
necessary, as the goods might have 
been returned to the specified build- 
ing and again have been covered by 
the policy. English v. Franklin F. 
Ins, Co., 55 Mich, 273, 21 NW. 340, 
5A AMR 810. (2) 4 there, being no 
condition or covenant against re- 
moval, the result would be that 
while such removal would, for the 
time being, terminate the risk in- 
curred by the company, it would not 
avoid the policy. If the goods were 
subsequently returned, the company 
would be liable, as before, for a loss 
occurring to them while in the build- 
ing. In order to continue the insur- 
ance upon the goods, or, in other 
words to carry it to the goods in the 
new location, something more was 
required than a mere notification by 
the insured to the insurer of the 
fact that the goods were, or were 
about to be, removed. That fact 
alone would only suspend the in- 
surance risk. The insurer must be 
informed, or be given good cause to 
believ2, that the party insured de- 
sired to have the insurance on_the 
goods continued in the new place, 
that he wished a modification of the 
policy to make it cover the goods in 
the new location, and must then, by 
positive act, cr_by failure to act, 
cause the insured to believe that the 
insurer consented to such transfer 
or modification, and that the goods 
were covered by the policy. Some- 
thing in the nature of a new agree- 


ae 


ment, either express, or implied from 
conduct or words, or created by es- 
toppel, was necessary.” Steil v. Sun 
ae Office, 171 Cal. 795, 800, 155 P 

33. Schmurr v. State Ins. Co., 30 
Or. 29, 46 P 3638. 

34. Petit v. German Ins. Co., 98 
Fed. 800 

35. Western Horse, etc., Ins. Co. 
v. Scheidle, 18 Nebr. 495, 25 NW 620; 
OfBrien’v,) Prudential Ins. Coe. 12 
Misc. 127, 33 NYS 67; Brady v. Pru- 
dential” Ins. Co., '9° Mise.-6,,29; NYS 


44, 

36. Cheatham v. Home Ins. Co., 
TSG ive Soke oO ONE SLE TLIC vg 
Farmers’ Mut. F. Ins. Co., 129 Mich. 
141, 88 NW 392. 

87. Mitchell v. Adtna Ins. Co., 111 
Miss. 253, 71 S 382. 

38. Atwood v. Caledonian Ameri- 
can Ins. Co., 206 Mass. 96, 92 NE 
32; Armstrong v. Agricultural Ins. 
Cine 13.0 Neue) 080s, 529 NE 999 Srey, 
HO ELUM OOO mmOme INDY ioia So Gods LCL Ye. Ve 
Franklin Ins. Co., 5 Oh. Dec. (Re- 
print) 558, 6 AmULRec 533; .Hast 
Texas F. Ins. Co. v. Perkey, 89 Tex. 
604, 35 SW 1050. 


39. Rauch v. Michigan Millers’ 
Mut. F. Ins. Co,, 131 Mich. 281, '\91 
NW 160. 


40. Phoenix Ins. Co. v. Johnston, 
143 Ill. 106, 32 NE 429 [aff 42 111. 
66 


A. 5 

[a] “hus where the insurer had 
written ‘‘we cannot permit the other 
insurance without further informa- 
tion,’”? and such information had been 
given, the insurer was held estopped 
its subsequent silence to assert 
a forfeiture. Phoenix Ins. Co. v. 
Johnston, 143 Ill. 106, 32 NE 429 
[aff 42 Til. A. 66]. 

41. U. S.—Cahill v. Andes Ins. 
Comrie CastVNow 25289) 5 Bisse 2uet: 


Ala.—Fidelity-Phenix F. Ins. Co. 
v. Ray, 196° Ala, 425, “T2"S '98: ‘Se- 
curity, Ins. Co, .v. Laird)> 182 Ala: 


121, 62 S 182. 


Ind.—Vulean Ins. Co. v. Johnson, 


(A.) 128 NE 664. 

Kan.—Farmers’ Alliance Ins. Co. 
v. Ferguson, 78 Kan. 791, 98 P 231 
[eit Cyc]. 

Mich.—Douville v. Farmers’ Mut. 
Perio Coy ato Uich: Los, th IN VW 


517; Smith v. German Ins. Co., 107 
Mich. 270, 65 NW 236, 30 LRA 368. 
Nebr.—Phenix Ins. v.  Hol- 


Co. 
.combe, 57 Nebr. 622, 78 NW 300, 73 


AmSR 5382. : 

Or.—Ward v. Queen City F. Ins. 
Co., 69..Or: 347, 354, 138° P 1067 {cit 
Cyc]. 

Pa.—Bush v. Hartford F. Ins. Co., 
222 Pa, 419, 433,:71 A 916 [cit Cyc]; 
Western, etc., Pipe Lines v. Home 
Ins; C@,,, L454) Pa, 346; oo5 A Gone on 
AmSR 7038. 

Ont.—Benson v. Ottawa Agricul- 

tural Ins. Co., 42 U. C. Q. B. 282. 
‘ [a] Tlustration.—By rejection of 
a claim on the sole ground that ins 
sured was not the sole and uncondi- 
tional owner, other grounds are 
waived. Vulean Ins. Co. vy. Johnson, 
(Ind. A.) 128 NE 664, 

42. Henderson v. Standard F. Ins. 
Co., 148 Iowa 572, 121 NW 714. 

43. U. S—St. Onge v. Westches- 
ter F.. Ins. Co.,’80 Fed. 703. 

Ala.—Cassimus v. Scottish Union, 
etc., Ins. Co., 135 Ala. 256, 33 S 163. 

N. Y.—Gibson WHlectric . Co. v. 
Liverpool, etc., Ins. Co., 159 N. Y. 
418, 54 NE 23 [aff 20 App. Div. 625, 
46 NYS i092]. See Devens v. Me- 
ChaniGs’, (Occ, yelns: 1 CO; 85 Na eYeun OSs 
173 (an omission, when first deny- 
ing liability, to state another de- 
fense on which the insurer finally 
relies is not a waiver unless there is 
in addition evidence justifying a find- 
ing that “with full knowledge of 
the facts there was an intention to 
abandon, or not to insist upon the 
particular defense afterwards relied 
upon, or that it was purposely con- 
cealed under circumstances’ caleu- 
lated to, and which actually did, mis- 
lead the other party to his injury’’). 

N. D.—Taylor-Baldwin Co. Vv. 
Northwestern F. & M. Ins. Co., 18 
N. D. 343, 122 NW 396, 20 AnnCas 
432 (reviewing authorities). See 
Ennis vy. Retail Merchants’ Assoc. 
MiG eH nse COe oa ON er ao Ocal t 
NW 2384 (recognizing the rule and 
holding that under it the matter 
claimed to be waived may be pleaded, 
but also ‘holding that the failure to 
assert it previously when denying 
liability may be considered by both 
trial and appellate courts in deter~ 


334 [26C.J.] 
company specifies a ground, and so notifies the in- 
sured, it will not be permitted to set up other 
grounds after the insured has acted upon the po- 
sition as announced and incurred expenses in con- 
sequence of it.44 Of course the insurer should be 
barred from asserting a defense already known 
to it and inconsistent with one previously claimed.*® 
All other breaches are waived if the insurer by way 
of a defense to an action on the policy sets up 
only one specific ground for forfeiture.4* Some- 
times the language used by the insurer in denying 
liability is construed to cover, or not to exclude, 
the matter claimed to be waived.*7 And sometimes 
the language used is construed to be merely a 
declination of payment of the full amount, rather 
than an assertion of forfeiture on particular 
grounds and a waiver of other grounds.*® 

[§ 418] 6. Cancellation and Reinstatement of 
Policy.4® The cancellation of the policy by the 
insurer is not a waiver of a ground of forfeiture.®° 
But where) an insurance company reinstates a can- 
celed policy after knowledge of a breach, prior to 
reinstatement, has been brought home to an agent 
whose knowledge is imputed to it, the policy must 
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be sustained, regardless of whether the transaction 
is regarded as the making of a new contract or a 
waiver of a forfeiture.®! 

[§ 419] 7. Adjustment or Payment of Loss and 
Matters Preliminary Thereto®*2—a. Adjustment 
and Promise to Pay Generally. The insurer waives 
its right to insist upon a forfeiture where, with 
full. knowledge of the facts, it admits its lability 
upon the policy °* or promises to pay it.°* A par- 
ticipation in an adjustment of the loss amounting 
to a final understanding and an agreement to pay 
a sum thereunder to the insured amounts to a 
waiver of all breaches of condition of which the 
insurer then knew or ougut to have known.®> As 
to whether acts falling short of a complete and 
final adjustment amount to a waiver or estoppel 
there is a conflict of authority. Some courts hold 
that an adjustment does not estop the insuver 
from denying liability unless it accepts the adjust- 
ment and promises to pay;°® but the weight of au- 
thority is to the effect that, where the insurer, with 
knowledge of the facts constituting a breach of con- 
dition, deals with the insured as though the policy 
were in force by proceeding to adjust the loss and 


mining whether an amendment of the| from being inconsistent that proof of Mich.—Eddy v. Merchants’, etc. 
pleadings, setting it up, should be|the one almost necessarily proves] Mut. F. Ins. Co., 72 Mich. 651, 40 
allowed). the other, and no element of an equi-}] NW 1775; Farmers’ Mut. F. Ins. Co. 


Pa.—Sitler v. Spring Garden Mut. 
F. Ins. Co., 14 YorklegRec 158. 
Wis,—Gans v. St. Paul F., etc., Ins. 


table estoppel 


is even suggested.” 
Kerr v. Milwaukee Mechanics’ 
Co., 117 Fed. 442, 445, 54 CCA 616. 


v. Gargett, 42 Mich. 289, 3 NW 954. 
Minn.—Pheenix Ins. Co. v. Tayior, 
5 Minn. 492. 


Ins. 


Co., 43 Wis. 108, 28 AmR 535. 

' 44, Farmers’ Milling Co. v. Mill 
Owners’ Mut. F. Ins. Co., 127 Iowa 
314, 103 NW 207; Towle v. Ionia, etc., 
Farmers’ Mut. F. Ins. Co., 91 Mich. 
219, 51 NW 987; Brink v. Hanover F. 
Ins. Co., 80 N. Y. 108; McCormick v. 
Royal Ins. Co., 168 Pa. 184, 29 A 
747; Hower v. Susquehanna Mut. F. 
Ins. Co., 9 Pa. Super. 153. 

45. Wildey Casualty Co. v. Shep- 
pard, 61 Kan. 351, 59 P 651, 47 LRA 
650; Michael v. Noshville Mut. Ins. 
Co., 10 La. Ann. 737; Towle v. Ionia, 


etc., Farmers’ Mut. F. Ins. Co., 91 
Mich. 219, 51 NW 987; Castner v. 
Farmers’ Mut. F. Ins. Co., 50 Mich. 


273, 15 NW 452; Castner v. Farmers’ 


Mut. Ins. Co., 46 Mich. 15, 8 NW 
554. 
[a] For instance after an asser- 


tion that the policy was forfeited 
for nonpayment of a premium, it 
cannot assert a defense that the 
contract was void for fraudulent con- 
cealment. Michael v. Nashville Mut. 
Ins. Co.,,10,La. Ann. 737. 

46. Cleaver v. Traders’ Ins. Co., 
40 Fed. 711; Georgia Home Ins. Co. 
Vie Alene i298) Ala e451) SS0n'S) O37: 
Meadows v. Meadows, 13 Kyl 495; 
Continental Ins. Co. v. Waugh, 60 
Nebr. 348, 83 NW 81. } 

47. Kerr v. Milwaukee Mechanics’ 
Ins. Co., 117 Fed. 442, 54 CCA 616; 
Jones. v. AXtna Ins. Co., 201 Til. A. 
142; Vandervolgen v. Manchester F. 
Assur. Co., 123 Mich. 291, 82 NW 46. 

[a]  Tlustrations.—(1) Defendant 
insurance company did not waive the 
right to insist on the forfeiture of a 
policy on the ground of the use of 
kerosene oil, where it had denied lia- 
bility solely on the ground of the use 
of “coal oil.” Vandervolsen v. Man- 
~chester F. Assur. Co., 123 Mich. 291, 
293, 82 NW 46 (“The point is tou 
technical. It is perfectly clear that 
the claim of the defendant could not 
be misapprehended”’). (2) “Defend- 
ant was not estopped by its notice 
to plaintiff, in which it denied liabil- 
ity on the ground that the property 
described in its policy was not in ex- 
istence when such policy was deliv- 
ered, from proving that the policy 
of the Phenix Insurance Company 
covering the same property had not 
been canceled. when the property was 
burned. These matters are so far 


48. Keet-Rountree Dry Goods Co. 
v. Mercantile Town Mut. Ins. Co., 
100 Mo. A. 504, 74 SW 469. 

49. Failure to cancel as waiver 
see supra § 414, 

50.' Farmers’, ins Conn Vs 
Bodge, 76 Nebr. 81, 106 NW _ 1004, 
110 NW 1018; Ruffner v. Dutchess 
Ins. Co., 59 W. Va. 432, 53°SH 943, 
115 AmSR 924, 8 AnnCas. 866. 

51. Home Ins. Co. v. Mobley, 57 
OK1. 692, 157 P 324. 

52. Bower of adjuster to waive 
see Supra § 362. 

53. Ga.—Mechanics’, etc., Ins. Co. 
v. Mutual Real Est., etc., Assoc., 98 
Ga. 262, 25 SE 457. 

N. H.—Atlantic Ins. Co. v. Goodall, 
35 Nw Ae 328) 

N. Y.—Titus v. Glens Falls Ins. 
Cory 815 IN, TY*410, 8 AbbNCasiw3 15; 
Teen v. Phoenix Ins. Co., 6 Lans. 

Wis.—Dohlantry v. Blue Mounds 
Hy, weve. SLHS,) CO, So) BWHSs Ou. moO 
NW 448. 

Que.—St. Amand v. Cie. d’Assur- 
ance, 9 Que. 162, 14 RevLeg 27. 

See City Planing, etc., Mill Co. v. 
Merchants’, etc, Mut. F. Ins. Co., 
72 Mich. 654, 40 NW 777, 16 AmSR 
552 (a statement of an officer of the 
company, made after many inter- 
views and much correspondence after 
loss, that the company does not in- 
tend ‘to insist on technicalities may, 
with other facts, be properly submit- 


etc., 


ted to the jury as evidence of 
waiver). 
[a] An agreement to assume fu- 


ture liability for further losses un- 
der the policy is not a waiver of a 
nrior forfeiture, for it amounts only 
to a new contract in future, and not 
to an admission of present liability. 
St. Onee v. Westchester F. Ins. Co., 
80 Fed. 703. 

54. Siltz v. Hawkeye Ins. Co., 71 
Towa 710, 29 NW 605. 

55. Colo.—Concordia F. Ins. Co. v. 
Koretz, 14 Colo. A. 386, 60 P 191. 

Fla.— Tillis v. Liverpool, ete., Ins. 
Gee 46 Fla. 268, 35 S 171, 110 AmSR 


9. 

Tll.—Tllinois Mut. F. Ins. Co. v. 
Archdeacon, 82 Ill. 236, 25 AmR 318; 
German F. Ins. Co. v. Carrow, 21 
Tk Aw 681: 

Ind.—Farmers’ Mut. Relief Assoc. 
v. Koontz, 4 Ind. A. 538, 30 NE 145. 


Mo.—Rudd v. American Guarantee 
Fund Mut. F. Ins. Co., 120 Mo. A. 
1s 960 SWur2an. 

N. Y.—Smith v. Glens Falls Ins. 
Co., 62 N. Y. 85; Gibbs v., Dutchess 
County Mut. Ins. Co., 2i NYS 203. 

N. D.—Michigan Idaho Lumber Co. 
v. Northern F. & M. Ins. Co., 35 N. D. 
244, 160 NW 130. 

Pa.— Wagner vy. Dwelling-House 
Ins. Co., 143 Pa. 338, 22 A 885; Todd 
v. Quaker City Mut. F. Ins. Co., 9 Pa. 
Super. 371, 48 WklyNC 476: Swartz 
v. Insurance Co. 15 Phila. 206; 
Haight v. Kremer, 9 Phila. 50. See 
Harley v. Hummelstown Mut. F. Ins. 
Co., 178 Pa. 631, 36 A 195 (such acts 
are proper, to be submitted to the 
jury for it to determine whether or 
not there has been a waiver). 

W. Va.—HMaran v. Attna FL. & M. 
Ins. Co., 10 W. Va. ‘583; Mason v. 
Citizens’ F., etc., Ins. Co., 10 W. Va. 
572; Levy v. Peabody Ins. Co., 10 
W. Va, 560, 27 AmR 598. 

Wis.—Oshkosh Gas-Light Co. v. 
Germania F. Ins. Co., 71 Wis. 454, 
37 NW 819,.5 AmSR 233. 

{a] Adjustment participated in by 
several insurers.—Where the insured 
is induced to settle with other in- 
surers by an adjustment with them 
in which the insurer in question 
took part and in which it agreed to 
pay its portion of the loss, the latter 
is precluded from denying liability 
thereafter. Fishbeck v. Phenix Ins. 
Co., | 54. Cal, 422. 

{b] Adjustment of prior loss.— 
Where an insurance adjuster, after 
being informed that there was a 
chattel mortgage on the property, 
completed the adjustment of a prior 
loss and deducted the amount of the 
mortgage and made indorsements on 
the policy to such effect, and the in- 
surance at the reduced amount is 
continued in force, the insurance 
company is estopped on the happen- 
ing of a subsequent loss to claim 
that the mortgaging of the property 
in violation of a provision of the 
policy forfeited the insurance. West- 
ern Reciprocal Underwriters’ Exch., 
Vv. Coon; (OKE 134 Ps o27 

Knowledge as necessary basis of 
waiver see supra § 367. 

56. Bond v. National’F. Ins. Co., 
77_ W. Va. 736, 88 SE 389. 

[a] The reason for the rule is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to negotiate a settlement, it waives the breach even 
though the adjustment subsequently is broken off or 


~ does not reach completion or does not result in a 


promise to pay.5?7 An adjustment of the amount 
only, subject to the terms and conditions of the 
policy, does not preclude defenses based upon such 
terms and conditions.°* The mere sending of an 
adjuster to the scene of the fire does not constitute 
a waiver.°® Nor is the making of an appointment 
for a meeting between the insured and an adjuster 
a waiver, where the insured is informed that the 
insurer denies liability.°°. Long negotiations look- 
ing to an adjustment of the loss, entailing trouble, 
expense, and delay on the part of the insured or 
his trustee, may operate as a waiver.*? And some 
courts require that there should have been such 
procedure that the insured has incurred a detri- 
ment before a waiver results.®? 

Insufficient statements, promises, or offers. Vari- 
ous statements have been held insufficient to con- 
stitute a waiver, such as a statement of an ad- 
juster that he will refer the matter to the company, 
at the same time stating that the company is not 
hable;*? a statement made by an agent that he 
considers the claim an honest one and that he sup- 
poses that the insurer will pay it;°* and a statement 
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that the insurer is liable under the laws of the state, 
this being a mere legal conclusion. It is held that 
even a statement made after loss by an officer of 
the company that the company would not rely on 
a certain clause of the policy does not constitute 
a waiver or estoppel, the insured not being induced 
thereby to omit anything to his detriment.6¢ A 
mere offer to compromise is not a waiver of breaches 
of the conditions of a policy,’ especially where 
the offer is coupled with a denial of liability and 
amounts merely to an offer to pay a part of the 
demand notwithstanding nonliability.66 And it has 
been held that a promise to pay retracted before 
the insured has changed his position in reliance 
thereon is not a waiver.®® 

{[§ 420] b. Requiring, Accepting, or Retaining 
Proofs of Loss.7? Where there has been a breach 
of a condition in a policy and the insurer, with 
full knowledge of the facts, and without denying 
its liability on that ground, apparently recognizes 
the validity of the policy, and requires the insured 
to furnish, and he does furnish at some trouble and 
expense, proofs of a loss under the policy, the 
insurer is precluded from setting up such a breach 
as a defense in an action thereon.” This is espe- 
cially true where these facts are coupled with other 


that an adjustment merely fixes the 
amount of the loss and not the lia- 
bility of the insurer. Bond v. Na- 
tional F. Ins. Co:, 77 W. Va. 736, 88 


SE 389. 
57. Ala.——Georgia Home Ins. Co. 
VaeAilony ts Alot 45d), c02 Su oods 


Georgia Home Ins. Co. v. Allen, 119 
Ala. 436, 24 S 399. 

Ill.—Cox v. American Ins. Co., 184 
Th. A, 419. ; 

Iowa.—Glasscock v. Des Moines 
Ins. Co., 125 Iowa 170, 100 NW 503. 
But see Jewett v. Home Ins. Co., 29 
Iowa 562 (which required more of 
the showing of an equitable es- 
toppel). 

Kan.—British American Assur. Co. 
v. Bradford, 60 Kan. 82, 55 P 335. 

Mo.—Bowen v. Hanover F. Ins. Co., 
69 Mo. A. 272; McCollum v. Niagara 
FR. Ins. Co., 61 Mo. A. 352. 

N. Y.—Kiernan v. Dutchess County 
Mut. Ins. Co., 80 Hun 602, 29 NYS 
1126 [aff 150 N. Y. 190, 44 NE 698]. 

Ss. G.—wNorris v. Hartford F. Ins. 
Co., 57 S. C. 358, 35 SE 572. 

Tenn.—North German Ins. Co. v. 
Morton - Scott - Robertson Co., 108 
Tenn. 384, 67 SW_ 816. 

Can.—National Ben. L., etc., Assur. 
Co. v. McCoy, 57 Can. S.-C. 29. 

Ont.—Mutchmor v. Waterloo Mut. 
F. Ins. Co., 4 Ont. L. 606, 1 OntWR 
667. : 

[a] Illustration—A waiver re- 
sults where the insurer, with knowl- 
edge of the breach of condition, 
sends an adjuster to negotiate with 
the insured, and the adjuster dis- 
cusses the loss with the insured, 
places valuations on various items of 
the list of personal property de- 
stroyed, and then, when the insured 
would not sign a nonwaiver agree- 
ment, refuses to proceed further with 
the adjustment. Cox v. American 
Ins. Co., 184 Til. A. 419. 

[b] The entering into negotia- 
tions with other companies to deter- 
mine the proportion of loss of each, 
with knowledge of a right to forfeit, 
amounts to a waiver. Sovereign F. 
Ins. Co. v. Pruneau, 14 RevLeg 362. 

58. Colonius v. Hibernia F._ Ins. 


Co., 3 Mo. A. 56; Whinple v. North 
British, ete, EF. Ins. Co, 11 R. I. 
139. 


59. Burnham v. Royal Ins. Concis 
Mo. A. 394; Young v. St. Paul F. & 
M. Ins. Co., 68 S. C. 387, 47 SE 681. 
60. Crandon v. Home Ins. Co., 99 
Kan. 785, 163 P 458. 
61. Brown v. Commercial F. pea 
Co., 21 App. (D. C.) 325; Finkelstein 


v. Virginia State Ins. Co., 4 La. A. 


(Orleans) 154; Maxwell vy. Dirigo 
qe IMs; iCo, Pe Wie! 4395104 


[a] Delay of six months.—In a 
case where the insured had been ad- 
judicated a bankrupt the court said: 
“Tf this course of dealing on the part 
of the company, carried on over a 
period of six months, involving many 
interviews, much correspondence, the 
preparation of proof of loss, the ad- 
justing of the amount, and the delay 
both in bringing suit and in settling 
the bankrupt estate, does not consti- 
tute a waiver, or an equitable estop- 
pel, we can conceive of no state of 
facts which could be so considered. 
Their mere rehearsal without com- 
ment brings them within the legal 
rule.” Maxwell v. Dirigo Mut. F. 
Ins. Co., 117 Me. 431, 435, 104 A 812. 

62. Allen v. Milwaukee Mechan- 
ics’. Ins. Co., 106 Mich. 204, 64 NW 
15; Everett v. London, ete., Ins. Co., 
142 Pa. 332, 21 A 819, 24 AmSR 499; 
McFarland v. Kittanning Ins. Co., 
134 Pa. 590, 19 A 796, 19 AmSR 723. 

63. Burr v. German Ins. Co., 84 
Wis. 76, 54 NW 22, 36 AmSR 905. 

64, Card v. Phoenix Ins. Co., 4 Mo. 
A. 424. 

65. Garlick v. Mississippi Valley 
Ins. Co., 44 Iowa 553. 

66. Findlay v. Union Mut. F. Ins. 
@o:} 74° Vt. 211; 52 A 429, 93 AmSR 
885 


67. Georgia Home Ins. Co. v. Al- 
len, 119 Ala. 436, 24 S 399; Hill v. 
Commercial Union Ins. Co., 164 Mass. 
406, 41 NE 657; Richards v. Conti- 
nental Ins. Co., 83 Mich. 508, 47 NW 
350, 21 AmSR 611; Schmidt v. Wil- 
liamsburgh City F. Ins. Co., 95 Nebr. 
43, 144 NW 1044, 51 LRANS 261. 

68. Crandon v. Home Ins. Co., 99 
Kan. 785, 163 P 458. 

69. Joye v. South Carolina Mut. 
TiS. Sb 4NSe (Che3 716327 SE S446. 

70. Waiver of proofs of loss see 
infra §§ 499-529. 

71, Ark—Hartford F: Ins: Co. v. 
BPnoch, 79 Ark. 475, 96 SW 393; 
Planters’ Mut. Ins. Co. v. Loyd, 67 
Ark. 584, 56 SW 44, 77 AmSR 136; 
German Ins. Co. v. Gibson, 53 Ark. 
494, 14 SW 672. 

Ill.— German F. Ins. Co. v. Grun- 
ert, 112 Ill. 68, 1 NE 113; Rockford 
Ins. Co. v. Travelstead, 29 Til. A. 
654. 

Ind.—Replogle v. American_ Ins. 
Co., 132 Ind. 360, 31 NE 947; Home 
Ins. Co. v. Marple, 1 Ind. A. 411, 27 
NE 633. 


!Grant Ch. 
1Gore Dist. Mut. F. Ins. Co., 37 U. C 


Iowa.—Petroff v. Equity F. Ins. 
Co., 183 Iowa 906, 167 NW 660; Run- 
dell v. Anchor F. Ins. Co., 128 Iowa 
575, 105 NW 112, 25 LRANS 20; Cor- 
son v. Anchor Mut. F. Ins. Co., 113 
Iowa 641, 85 NW 806; Brown v. 
State Ins. Co., 74 Iowa 428, 38 NW 
135, 7 AmSR 495; Siltz v. Hawkeye 
Ins. Co., 71 Iowa 710, 29 NW 605. 

La.—F¥inkelstein v. Virginia State 
Ins. Co., 4 La. A. (Orleans) 154. 

Me.—Hanscom v. Home Ins. Co., 
90 Me. 333, 38 A 324. 

Mich.—Pennsylvania F. Ins. Co. v. 
Kittle, 39 Mich. 51. 

Mo.—Dolan vy. Missouri Town Mut. 
F. Ins. Co., 88 Mo. A. 666. . 

Nebr.—Fidelity Mut. F. Ins. Co. v. 
Murphy, 4 Nebr. (Unoff.) 578, 95 NW 
702; Home F. Ins. Co. v. Phelps, 51 
Nebr. 623, 71 NW 303; German Ins. 
Co. v. Stiner, 2 Nebr. (Unoff.) 308, 
96 NW 122. 

N. Y.—Kiernan v. Dutchess County 
Mut. Ins. Co., 150 N. Y. 190, 44 NE 
698; Roby v. American Cent. Ins. Co., 
120 N. Y. 510, 24 NE 808; Nugent 
v. Rensselaer County Mut. F. Ins. 
Co., 106 App. Div. 308, 94 NYS 605; 
Lobee v. Standard Live Stock Ins. 
Co., 12 Mise. 499, 383 NYS 657; Har- 
rineton v. Franklin F. Ins. Co., 21 
NYS 31 [aff 142 N. Y. 640 mem, 37 
NE 567 mem]. 

N. C.—Grubbs v. North Carolina 
Home Ins. Co., 108 N. C. 472, 13 SE 
236, 28 AmSR 62. 

Pa.—Niagara F. Ins. Co. v. Miller, 
120 Pa. 504, 14 A 385, 6 AmSR 726. 

Tex.—Co-operative Ins. Assoc. v. 
Ray, (Civ. A.) 138 SW 1122; German- 
American Ins. Co. v. Evants, 25 Tex. 
Civ. A. 300, 61 SW 536 [aff 94 Tex. 
490, 62 SW 417]. 

Va.—Georgia Home Ins. Co. v. 
Goode, 95 Va. 751, 30 SE 366. 
\ Wis.—Dick v. Equitable F., etc., 
Ins. Co., 92 Wis. 46, 65 NW 742: 
Jerdee v. Cottage Grove F. Ins. Co., 
75 Wis. 345, 44 NW 686; Reiner v. 
Dwellinge-House Ins. Co., 74 Wis. 
89, 42 NW 208; Cannon v. Home Ins. 
Co., 53° Wis. 585, 11 NW 11: Knox 
v. Lycoming F. Ins. Co., 50 Wis. 
671, 7 NW 776; Gans v. St. Paul F, 
& M. Ins. Co., 48 Wis. 108, 28 AmR 
525; Webster v. Phoenix Ins. Co., 36 
Wis. 67, 17 AmR 479. 

Can.—City of London F. Ins. Co. v. 
Smith, 15 Can. S. C. 69 [dism app 
14 Ont. A. 328]. 

Ont.—Canada Landed Credit Co. v. 
Canada Agricultural Ins. Co., 17 
(U. C.) 418; Shannon v. 
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facts tending to show a waiver or estoppel.7? It 
is sometimes broadly stated that the insurer is 
estopped where it ‘‘permits’’ the insured to make 
out proofs of loss without asserting a. forfeiture 
which it is aware it has a right to assert.’* 
there may be acts or statements of the agents of 
the insurer relative to the furnishing of proofs 
of loss which fall short of a recognition of the 
validity of the policy and which cannot be taken 
Accepting 7® or retaining *° proofs 
of loss does not mislead the insured or cause him 


as. a wailver.74 


Q. B. 380; Jacobs v. Equitable Ins. 
Conger Deac, OY BE. os) phamwnon, V. 
Hastings’ Mut). Fi Ins? Co., 025): W..C. 
Cc. P. 470; Campbell v. National L. 
ince CoOne2s Was, Cx bk. Usa, "WaVvis 
v. Scottish Provincial Ins. Co., 16 
U. C. Cc. P. 176. Compare Abrahams 
v. Agricultural Mut. Assur. Assoc., 
40 U. C. Q. B. 175 (stating that de- 
manding proofs of loss, without mak- 
ing reference to the breach of condi- 
tion, is not a waiver, but it appears 
that the question of waiver was not 
raised at the trial). 

But see Wheaton v. North British, 
ete., Ins. Co., 76 Cal. 415, 18 P 758, 
9 AmSR 216 (stating that a finding 
that the insured was put to trouble 
and expense in making proofs by the 
agent’s request for the proofs is not 
authorized where the contract of in- 
surance obligated insured to make 
the proofs, but it appears in this 
case that there was. not. sufficient 
knowledge on the part of the insurer 
to form the basis of a waiver or es- 
toppel). 

[a] Contention answered.—An ar- 
gument that insured was bound to 
send in proofs of loss and_ hence 
could not have been induced by the 
request for proofs to incur any ex- 
pense or trouble which he need not 
otherwise have incurred is fallacious 
in view of the fact that both parties 
knew that there could be no recov- 
ery on account of the breach of con- 
dition, and, that being the case, there 
was no necessity of incurring. the 
expense of sending proofs of loss. 
Rundell v. Anchor F. Ins. Co., 128 
Towa 575, 105 NW 112, 25 LRANS 
20, 101 NW 517 (declaring that the 
principle is not in conflict with the 
rules laid down in Fitchpatrick v. 
Hawkeye Ins. Co., 53 Iowa 385, 5 
NW 151, which holds that, where the 
insurer has some, but not full, no- 
tice of the facts claimed to consti- 
tute the breach of condition, its ac- 
tion in demanding proofs of loss in 
order to acquire full knowledge, the 
policy requiring the facts concern- 
ing compliance or noncompliance 
with the particular condition to he 
set out in the proofs, was not a 
waiver, but also placing emphasis on 
the fact that as the policy obligated 
insured to furnish proofs of loss, the 
demand or request of the insurer did 
not impose additional labor or ex- 
pense upon him). 

72. Silverberg v. Phenix Ins. Co., 
67 Cal. 36, 7 P 88; Western Ins. Co. 
v. Ashby, 53 Ind. A. 518, 102 NE 45; 
Hirsch v. Fidelitas Société Anonyme 
D’Assurances, etc., 50 Misc. 582, 99 
NYS. 517. 

[a] Illustrations of other facts, 


which, combined with a demand for’ 


proofs of loss made with knowledge 
of a breach of condition, are held to 
constitute a waiver: (1) Failure of 
the insurer to give timely notice to 
the insured of its election to avoid 
the policy. Western Ins. Co. v. 
Ashby. 53. Ind. -Ay 51:8, 102) NE ?45. 
(2) Promising to pay promptly on 
receipt of proof, and receiving and 
retaining proofs of loss without ob- 
jection. Hirsch v. Fidelitas Société 
Anonyme D’Assurances, ete., 50 Misc. 
582; 99 NYS 517. (8) The examina- 
tion of witnesses and vouchers, ex- 
pression of satisfaction. with the 
proof, and a promise to pay at the 


— 
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But 


condition.®° 


expiration of the period allowed by 
the policy for the payment of the 
loss. Silverberg v. Phenix Ins. Co., 
6.1, FCalie3 Gx Ta Papo Sy. , 

73. Smith v. St. Paul F. & M. Ins. 
Cons Dakis02 13 NIW355: 

{a] New proof.—Permitting or 
diresting the insured to send to the 
secretary of the insurer a new list of 
property burned or damaged in place 
of one he had submitted, which had 
been questioned, is a waiver of ail 
defenses based upon warranties and 
forfeitures. Veenstra v. Farmers’ 
Mut. F. Ins. Co., 195 Mich. 55, 161 
NW 824. 

74. Phoenix Ins. Co. v. Flemming, 
65 Ark. 54, 44 SW 464, 67 AmSR 
900, 89 LRA 789. And see cases 
infra this note. 

[a] Thus (1) where the agent of 
the insurer denied liability, his 
statement in response to a question 
that the insurer would insist upon 
strict proof of loss under the terms 
of the policy was not a demand or 
request for proofs of loss, nor did it 
afford ground for an inference that 
the loss would be paid if proof were 
furnished, nor was it calculated to 
mislead insured in any way; it meant 
nothing more than that the company 
did not intend to waive proof of loss. 
Pheenix Ins. Co. v. Flemming, 65 Ark. 
54, 44 SW 464, 67 AmSR 900, 89 LRA 
789 (giving some consideratien to the 
fact that by the terms of the policy 
insured agreed to furnish proof of 
loss and that the loss should not be 
payable until such proof was fur- 
nished). (2) Where the insurer de- 
nies all liability upon the policy by 
reason of the breach of condition and 
merely advises that the insured 
should furnish proofs of loss if he 
desires his claim considered, there is 
no waiver. Donogh v. Farmers’ F. 
Ins. Co., 104 Mich. 503, 62 NW 721; 
Betcher v. Capital F. Ins. Co., 78 
Minn. 240, 80 NW 971; Matthie v. 
Globe F. Ins. Co., 174 N. Y. 489, 67 
NE 57 [aff 68 App. Div. 239, 74 NYS 
177]; Frankfurter v. Home Ins. Co., 
107Misc..157, 381.NYS 8. (8) -A letter 
of the insurer is not a waiver where 
it does not make a request to make 
proof of claim but, after stating that 
it is impossible to determine from a 
paper sent to the company what the 
object was in sending it as it does 
not appear therefrom that insured 
holds a policy of the company, it also 
states that if insured has any claim 
against the company, under or by 
virtue of a policy of insurance, it 
must be made in strict accordance 
with the condition of the _ policy. 
Pheenix Ins. Co. v. Stevenson, 78 Ky. 
150 (distinguishing situations in 
which insured is requested to incur 
onerous expense not essential to 
making out proof of claim in the or- 
dinary form). (4) A qualified direc- 
tion or request to present proof of 
loss, such as a statement of the 
perigd of time within which presen- 
tation must be made, does not oper- 
ate as an implied waiver or estoppel. 
Tilton v. Farmers’ Ins. Co., 82 Misc. 
79, 143 NYS 107. (5) A demand for 
proof of loss of property not covered 
by. the policy in question, but by 
policies issued by other companies, 
and compliance therewith is not a 
waiver of a breach of condition as 
to the property covered by the policy. 


to change his position and does not constitute a 
waiver or estoppel. 
ble where the insurer did not request the proofs ™ 
or where it denied liability immediately on their 
presentation ’® and thereafter performed no act in- 
consistent with the denial.’° 
acceptance of proofs of loss, coupled with a prom- 
ise to pay, operates as a waiver of a breach of 
The assertion of objections to proofs 
of loss on grounds of form waives other defenses 
as to the conditions of the policy, unless those 
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The rule is especially applica- 


On the other hand the 


Astrich v. German-American Ins. Ce., 
131 Fed. 13, 65 CCA 251 [aff 128 Fed. 
477, and certiorari den 198 U. S. 583, 
25 SCt 802, 49 L. ed. 1173]. (6) The 
act of an adjuster in preparing a 
proof of loss does not mislead in- 
sured (and does not constitute a 
waiver where he did not sign the 
proof nor communicate with the ad- 
juster. Huff v. Century F. Ins. Co., 
1386 Iowa 464, 113 NW 1078 (where 
it appears that the representatives of 
other insurers were present and in- 
sured was misled by their represen- 
tations and not by any statement or 
representation of the insurer in ques- 
tion). 

75. American Ins. Co. v. Walston, 
ALD D1. Au 133¢ 

76. Tilton v. Farmers’ Ins. Co., 82 
Mise. 79, 143 NYS 107. 

“The retention of the _ verified 
statement or inventory, presented 
nineteen days after the fire,- and 
proof of loss thereafter presented, 
do not operate as an estoppel. Plain- 
tiff was not misled thereby. Her 
rights were lost before presentation, 
and her position was not changed be- 


cause defendant ignored it.’ Tilton 
v. Farmers’ Ins. Co., supra. 
77 Clover Crest. Stock, Farm v. 


Wyoming Valley F. Ins. Co., 108 
Mise. 465, 177 NYS 771; Stutzman 
v. Cicero. Mut. F. Ins. Co., 150 “Wis. 
254, 186 NW 604; Woodard v. Ger- 
man-American Ins. Co., 128 Wis. 1, 
106 NW 681, 116 AmSR 17. 

78. Gibson Electric Co. vy. Liver- 
pool, | 6tes Ins. ACOs, LOS IN. ta Vig aes 
54 NE 23 [aff 10 App.. Div. 225, 41 
NYS 675]; Stutzman v. Cicero Mut. 
Big Ans Co., 150 Wis. 254, 136 NW 
79. Gibson Electric Co. v. Liver- 
pool, nete.,. Ins.2iCo,, , Lb9 IN. | Ye. 418, 
54 NE 23 [aff 10 App. Div. 225, 41 
NYS 675]. 

80. Oehler v. Phoenix Ins. Co., 159 
Mo. A. 696, 139 SW 1173 (dictum). 

81. Cobbs v. Philadelphia Fire 
Assoc., 68 Mich, 468, 86 NW 222; 
Marthinson y. North British, ete., 
Ins, .Cv.,-64 Mich. 372, 31 NW. 291; 
Niagara F. Ins. Co. vV.. Miller, 1320 
Pa. 504, 14 A’ 385,.6 AmSR_ 726; 
Georgia Home Ins. Co. v. Moriarty, 
(Tex, Civ.) A.) 87. SW-/628:) Cannon 
v., Home Ins. Co.,..53 Wis. 585, 11 
NW 11; Northwestern Mut. L.. Ins. 
Co. v. Germania F. Ins. Co., 40 Wis. 
446. Compare Armstrong v. Agricul- 
tural .in's.,; Co. t3Oe5N. 2 Be bib0s 29 
NE 991 [rev 56 Hun, 399, 9 NYS 
873] (an insurer, by demanding 
strict compliance with a _ condition 
of a policy requiring service of 
proofs of loss, does not waive any 
of its rights under the contract). 

[a] Objection of nonconformity to 
award.—Where, in negotiations for 
settlement of a loss _on different 
kinds of property covered by a fire 
insurance policy, each separately 
valued, the insurer, although in- 
formed that a portion of the prop- 
erty has been mortgaged in violation 
of a condition of the policy, makes 


no objection on that ground, but 


after an appraisal including the 
mortgaged property objects to the 
proofs of loss only on the ground 
that they are not in accordance with 
the facts because not based upon the 
award made by the appraisers, which 
award in the course of the negotia- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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grounds are reserved by denying any liability there- 
on.* Some courts hold that such a reservation 
may be made by a general statement by the in- 
surer that it does not waive any of its rights or 
defenses under the policy,’? but the weight of au- 
thority is to the contrary.84 

Proof by mortgagee. Where the insurer requires 
the mortgagee to whom a policy is payable to fur- 
nish proofs of loss, there is a waiver, although 
the mortgagor is the insured.8® Where the mort- 
gagor declines to make’ proofs of loss, and those 
furnished by the mortgagee are rejected at a time 
when the loss is not payable, on the ground of 
not being executed by the mortgagor as required 
by the policy, the implied demand for more au- 
thentie proofs is not a waiver of the forfeiture.®® 

Breach of iron safe clause.®? A waiver of a 
breach of an iron safe clause will be inferred where 
it appears that the insurer, with knowledge of all 
the facts, so conducts himself that the insured is 
justified in believing that the right of forfeiture 
will not be invoked and is led thereby into the 
expenditure of effort or money in presenting his 
demand to the insurer.88 A demand for proofs 
of loss, made with knowledge that the provisions 
of an iron safe clause had not been complied with, 
coupled with a compliance therewith at some trouble 
or expense, is a waiver of the breach.®® Also a 
waiver arises where the insurer directs the insured 
to procure and produce duplicate invoices or whole- 
sale bills, or gives assurances of payment upon the 
procurement and production of such duplicates, and 
the insured acts in compliance or in accordance 
with such direction or assurances, thereby incurring 
expense or loss of time;°° but there is authority to 
the contrary.°* 

[§ 421] c¢. Investigation or Examination. The 
insurer may properly take all reasonable measures 
to investigate and ascertain the truth in relation 
to any loss for which it is called upon to pay with- 
out any risk of being held to have waived its right 
to defend if it has a defense.°? This is true even 
though the insured is thereby put to some expense 
or is delayed.®? If, however, its investigation de- 
tions has been attacked by the in- 
sured as fraudulent, and makes no 
declaration of an intention to claim 
a forfeiture until an action is com- 
menced on the policy, the facts are 


sufficient to sustain a finding of a 


waiver of the forfeiture. Kiernan vy. } clause, 
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768; Pace v. American Cent. Ins. Co., 
173 Mo. A. 485, 158 SW 892. 

‘Ti vasioplaintité 
juster assured him that the 
would be adjusted and paid notwith- 
standing the breach of the iron-safe 


upon the procurement and 
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velops a fact on which a forfeiture may justly be. 
claimed, and it desires and intends to rely thereon, 
it cannot, without waiving such defense, proceed 
thereafter as though the policy were valid.2t And 
where the insurer with knowledge of a ground 
of forfeiture institutes or continues an investigation 
and requests the aid of the insured, thereby Involy- 
ing trouble, labor, loss of .time, or expense, on his 
part, it waives its defense.°® The mere appoint- 
ment of an agent to investigate cannot be con- 
strued as a waiver.°® 

Examination of insured. The examination of the 
insured under oath by virtue of authority con- 
ferred by the policy is an election to treat the 
policy as valid and precludes the insurer from 
subsequently asserting its invalidity.°7 There is, 
however, authority to the contrary.°’ The rule does 
not extend to a case where the matter claimed to 
be waived is an exception from the risk rather 
than a condition and the insured complies with 
the request for examination with knowledge that 
the insurer denies liability.°*+ 

[§ 422] d. Demand for Separation or Produc- 
tion of Undamaged Property. Where the policy 
requires insured to produce that portion of the in- 
sured property not damaged, the mere fact that 
the insurer requested the insured to produce the 
property and that insured did produce it does not 
justify the inference that the request was the in- 
ducement for the act and does not constitute an 
estoppel. Even though the insured incurs some 
expense, no waiver is worked where the agent of 
the insurer merely suggests a separation of the 
burned and the unburned goods.® 

[§ 423] e. Demand or Failure to Demand Pro- 
duction of Books. A request by the insurer to be 
shown the books of the insured, followed by the 
production of the books, is not an act of such a 
nature as to estop the insurer from relying on a 
valid defense.4 A waiver of an iron safe clause 
or of a breach thereof may arise by the failure 
of the insurer to demand that insured produce his 
books and inventory;°® but the contrary is held where 
the inventories were destroyed in the fire and a 


571, 15 AmSR 275; Pratt v. Dwelling- 


House Mut. F. Ins. Co; 130 N. Y. 
insists, the ad-| 206, 29 NE 117 [rev 53 Hun 101, 6 
loss| NYS 78]. 


96. Bakhaus v. Germania F. Ins, 
Co., 176 Fed. 879, 100 CCA 349. 
97. German Ins. Co. y. Allen, 69 


Dutchess County Mut. Ins. Co., 150 
N. Y. 190, 44 NE. 698. 

82. Betcher v. Capital F. Ins. Co., 
78 Minn. 240, 80 NW 971. 

Weed v. London, etce., F. Ins. 
116 N: Y. 106, 22. NE 229. 

Marthinson v. North British, 
Ins. Co., 64 Mich. 372, 31 NW 
291; Home F. Ins. Co. v. Kennedy, 
47 Nebr. 138, 66 NW 278, 53 AmSR 
521; Georgia Home Ins. Co. v. Mori- 
arty, (Tex. Civ. A.) 37 SW 628. 

@5. Granger v. Manchester F. 
Co., 119 Mich. 177, 77 NW 


Armstrong v. Agricultural 
Ins: Co., 180°N. Y. 1560, 29° NE 991 
[rev 56 Hun 399, 9 NYS 873]. 

87. Waiver by failure to demand 
preduction of books see infra § 423. 

88. Travis v. Continental Ins. Co., 
(Mo. A.) 179 SW 766. 

89. Rundell v. Anchor F. Ins. Co., 
128 Iowa 575, 105 NW 112, 25 LRANS 
20, 101 NW 517. 

90. Queen of Arkansas Ins. Co. v. 
Forlines, 94 Ark. 227, 126 SW 719; 
Henderson v. Standard F. Ins. Co., 
143 Iowa 572, 121 NW 714; Corson 
v. Anchor Mut. F. Ins. Co., 113 Jowa 
641, 85 NW 806; Travis v. Continen- 
tal. Ins. Co., (Mo. A.) 179 SW 766, 
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production by plaintiff of duplicate 
wholesale bills, and plaintiff thereby 
was induced to act upon such assur- 
ance and went to the trouble of writ- 
ing to the wholesale dealers for such 
bills and submitting the bills thus 
obtained to defendant, the assurance, 
and plaintiff’s reliance upon it, con- 
stituted a waiver of the ground of 
forfeiture.”’ Travis v. Continental 
Ins. Co., supra. 

[a] The waiver extends to the in- 
ability to produce the books required, 
and the failure to prove the loss by 
means of such books, as well as the 
original breach involved in the fail- 
ure to keep the books. Corson v. 
Anchor Mut. F. Ins. Co., 113 Iowa 
641, 85 NW 806. 

91. Everett-Ridley-Ragan Co. v. 
Traders’ Ins. Co., 121 Ga. 228, 48 
SE 918, 104 AmSR 99. 

92. Petroff v. Equity F. Ins. Co., 
183 Towa 906, 167 NW 660. 

93. Wilms v. New Hampshire F. 
Ins. Co., 194 Mich. 656, 161 NW 940. 

94. Petroff v. Equity F. Ins. Co., 
1838 Iowa 906, 167 NW 660. 

95. Arispe Mercantile .Co. Vis 
Queen Ins. Co., 141 Iowa 607, 120 NW 
122, 133 AmSR 180; Cleaver v. Trad- 
ers’ Ins. Co., 71 Mich. 414, 39 NW 


Kan. 729, 77. P. 529; Titus v. Glens 
Falls Ins. Co., 81 N. Y. 410, 8 AbbN 
Cas 315; Phenix Mut. F. Ins. Co. v. 
Hoefiler; 42)¢@Oh. Cir. «Cts 131,41 Oh. 
Cir. Dec. 403; Phoenix Assur. Co. v. 
Munger Improved Cotton Mach. Mfg. 
Co.,. (Tex. Civ. A.) 49 SW 271 [aft 
92 Tex. 297,,49 SW. 222]; Georgia 
Home Ins. Co. v. O’Neal, 14 Tex. Civ. 
A. 516, 38 SW 62. 

98. Everett-Ridley-Ragan Co. v. 
Traders’ Ins. Co., 121 Ga. 228, 48 SH 
918, 104 AmSR 99 (deciding the 
point without discussion). 

99-1. Draper v. Oswego County F. 
Relief Assoc., 190 N. Y. 12, 82 NE 
755 [aff 115 App. Div. 807, 101 NYS 


168]. 
2. McCormick y. Orient Ins. Co., 
86 Cal. 260, 24 P 1008 [foll McCor- 


mick v. Union Ins. Co., 24 P 1005]. 
8S. Labell v. Georgia Home Ins. 
Con r(Dex, (Civ. Ab) 228). Siwa diss. 

4. McCormick vy. Orient Ins. Co., 
86 Cal. 260, 24 P 1008. 

5. Spickard v. Franklin F. Ins. 
Co., (Mo. A.) 146 SW 811; Spickard 
v. Philadelphia F. Assoc., 164 Mo, 
A. 1, 146 SW 808; Carp v. Queen Ins. 
Co., 116; Mo. A. 528,92 SW 1137. 

fa] Failure to demand production 
at place of fire.—Under Rev. St. 1899 
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demand to produce would have been useless.® 

[§ 424] f. Appraisal and Arbitration.” De- 
manding, insisting upon,’ or agreeing to,® an arbi- 
tration may constitute a waiver of a breach of con- 
dition. Some courts hold that a demand by the 
insurer for an appraisal is a waiver of all matters 
affecting liability, the only question left open being 
the amount of the loss.1° Other courts hold that 
the insurer may have an appraisal of values made 
without waiving its rights under the policy. 
Where an appraisal is proper in any event, the 
mere fact that it is had at the request of the 
insurer has no bearing upon the question as to 
whether there has been a waiver of a forfeiture 
for breach of a condition of the policy.1? In de- 
termining, in such ease, whether there has been a 
waiver of a forfeiture, the court should discrimi- 
nate between acts relating exclusively to the ap- 
praisal and those wholly independent thereof.1% 
Where knowledge of a breach of condition is first 
acquired by the insurer during an appraisal, an 
estoppel to assert the breach does not arise by 
virtue of its failure to objeet to the continuation 
of the appraisal 4 or to deny lability until it re- 
ceives proof of loss pursuant to the appraisal." 

[§ 425] g. Payment. Where the insurer, with 
knowledge of the breach of a condition, pays the 
amount of loss ascertained by appraisers into court 
upon an interpleader,’® or pays or partially pays 
any less under the policy,’? it recognizes the pol- 
icy as still in existence and must be considered 
to have waived its defenses,!® unless the policy is 
severable so that under the law it would be only 
forfeitable in part and the payment is made on the 
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where payment was procured by fraudulent repre- 
sentations by the insured.2? And where the policy 
provides for payment thereof to the mortgagee 
despite any breaches of condition by the mort- 
gagor, and for subrogation thereupon to the rights 
of the mortgagee, payment to the mortgagee made 
pursuant thereto is not a waiver by the insurer.** 

[§ 426] h. Election to Rebuild or Repair. An 
election by an insurance company to rebuild or 
repair with knowledge of the right to declare a 
forfeiture is a waiver of all defenses of every 
kind which otherwise it might assert.22 A waiver 
results where the insurer, with knowledge~ot a 
breach of condition, causes the insured to ineur 
trouble and expense in procuring the estimate of 
a builder as to the cost or value of the building 
destroyed,?* especially where the direction to pro- 
cure the estimate is accompanied with a statement 
that the insurer has an option to rebuild or settle.?4 
But a mere conference between agents of the in- 
surer, such as an adjuster and a local soliciting 
agent, as to the value of the building destroyed or 
the amount necessary to restore it does not consti- 
tute a waiver.?> 

[§ 427] i. Sale of Salvage. Where the insurer 
with knowledge of a right to forfeit sells the sal- 
vage from the fire it thereby waives its defense.® 
A sale even without knowledge may amount to 
a waiver if the insurer, after obtaining such knowl- 
edge, fails so far as possible to restore the insured 
to his former position.?? 

[§ 428] j. Effect of Stipulations against Waiver. 
A waiver does not result from acts which the pol- 
icy expressly provides shall not constitute a waiver, 


nonforfeitable portion.?® 


§ 7976 (Ann. St. 1906 p 3792), pro- 
viding that all adjustments, arbitra- 
tions, settlement, and examination of 
books, invoices, and accounts shall 
be held at the town, city, or neigh- 
borhood where the fire occurs, unless 
another place is agreed on after the 
loss, the failure of the insurer to 
make a demand for the production of 
insured’s inventory and books at the 
place or the neighborhood where the 
fire occurred, or to agree with in- 
sured for another place for such pro- 
duction and examination, waived the 
forfeiture provision in the iron safe 
clause of the policy. Culver v. Wil- 
liamsburg City F. Ins. Co., 141 Mo. 
BAC Bee 124 SW 540. 

6. Robinson v. Aatna F. Ins. Co., 
135 Ala. 650, 34 S 18. 

7. Waiver of policy provisions as 
to arbitration see infra § 571. 

8. Home F. Ins. Co. v. Kennedy, 
47 Nebr. 138, 66 NW 278, 53 AmSR 


Hole Se Paul (Ree Me Ths" Co.. ve 
Kirkpatrick, 129 Tenn. 55, 164 SW 
1186. 


[a] Admission.—In «one case the 
service of a notice on insured of the 
appointment of an arbitrator was 
deemed to be not strictly a waiver 
of a condition of the policy but 
rather an admission of a mistake in 
the description in the policy, pre- 
cluding the insurer from asserting 
that no contract was ever made. 
Smith v. City of London Ins. Co., 
11 Ont. 88 [app dism 14 Ont. A. 328 
(app dism 15 Can. S. C. 69)]. 

9. McGonigle v. Agricultural Ins. 
Cose1et Pal-364-° 34%A"626+) Doull iw. 
Western Assur. Co., 18 N. S. 478, 
6 CanLTOccNotes 539. 

10,7 St, "Paul! BY & OM ins. Con wv. 
Kirkpatrick, 129 Tenn. 55, 164 SW 
1186; North German Ins. Co. v. Mor- 
ton-Scott- Robertson, 108 Tenn. 384, 
67 SW 816. ; 

11. Wilms v. New Hampshire F. 
Ins. Co., 194 Mich. 656, 161 NW 


The rule does not apply 


940. 

_ [a] Appraisal by arbitrators.—It 
is held that as an appraisal by arbi- 
trators is merely a prelude to the 
ultimate decision by the insurer to 
pay or not to pay, on full knowledge 
of all the preliminary facts, when 
satisfactorily presented to it for con- 
sideration, a simple assent to the 
appraisal does not imply a waiver 
of forfeiture. Baer v. Phoenix Ins. 
Co., 4 Bush (Ky.) 242. 

12. Kiernan v. Dutchess County 
Arete Ins. Co., 150 N. Y. 190, 44 NE 

13. Kiernan v. Dutchess County 
yah Ins. Co, 150 N.Y. 2190) 44 NE 

14. Gibson Blectric Co. v. Liver- 
pool, etc., Ins. Co., 159 N. Y. 418, 54 
ae [aff 10 App. Div. 225, 41 NYS 
675]. 

15. Gibson Electric Co. v. Liver- 
pool; ete, Ins. Co., 159 N.OW. 418, 
bh4 NE 23 [aff 10 App. Div. 225, 41 
NYS 675]. 

16. Graff v. National Liberty Ins. 
Co.,,107 Kan. 648, 193 P 356. 

17. Ky.—Gardner v. Continental 
Ins. Co., 125 Ky. 464, 101 SW 908, 
Ole Kyla) Son 

Mass.—Silloway v. Neptune Ins. 
Co., 12 Gray 73. 

Oh.—Sun Mut. Ins. Co. v. Hock, 8 
Oh. ‘Cir.’ Ct. 341,-4 Oh. Cir, Dee. 553. 

R, I.—Phetteplace v. British, ete., 
Mar, ‘Ins.’ Co., 23) R. TD. 26,49 ‘A733. 

S. C.—Swearingen v. Hartford Ins, 
Co., 52S) C309529' Swi W22e 

Tenn.—Westchester F. Ins. Co. v. 
McAdoo, (Ch. A.) 57 SW 409. 

Wis.—Sherman v. Madison Mut. 
Ins. Co., 39 Wis. 104. 

{a] The giving or sending of a 
check or draft in full payment and 
final settlement, with knowledge of 
facts constituting a breach of con- 
dition, estops the insurer to assert 
the breach. New Hampshire F. Ins. 
Co. v. Wall, 36 Ind: A. 238, 75 NE 


such as an appraisal,?S an examination of the books 


668; Modlin v. Atlantic F. Ins. Co., 
151 N.C. 36, 65 SE -605. 

18. Elliott v. Lycoming County 
Mut. Ins. Co., 66 Pa. 22, 5 AmR 323. 

19. Elliott v. Lycoming County 
pat. Ins. Co.,) 66 «Pa. 225 15> Amik 

20. Palatine Ins. Co. v. Kehoe, 197 
Mass. 354, 83 NE 866, 125 AmSR 
aan 15 LRANS 1007, 14 AnnCas 


21. Wisconsin Nat. Loan, — etce., 
Assoc. v. Webster, 119 Wis. 476, 97 
NW 171. 

22. Adtna Ins. Co. v. Langan, 108 
Fed. 985, 48 CCA 174; American Cent. 
Ins. Co. v. MecLanathan, 11 Kan. 533; 
Bersche vy. St. Louis Mut. F. & M. 
Ins. Co, 31 Mo.. 555; “Bersche -v: 
Globe Mut. Ins. Co., 31 Mo. 546. 

23. Lord v. Des Moines F. Ins. 
Co., 99 Ark. 476, 188 SW 1008; Scot- 
tish Union, etc., Ins. Co. v. Colvard, 
135 Ga. 188, 68 SE 1097. 

24. Lord v. Des Moines F. Ins. 
Co., 99 Ark. 476, 138 SW 1008. 

25. Pettijohn v. St. Paul F. & M. 
Ins. Co., 100 Kan. 482, 164 P 1096. 

26. Devils Lake First Nat. Bank 
v. Lancashire Ins. Co., 65 Minn. 462, 
68 NW 1. 

27. Devils Lake First Nat. Bank 
v. Manchester F. Assur. Co., 64 Minn. 
96, 66 NW 156. 

28. Ala.—Queen Ins. Co. v. Young, 
86 Ala, 424,-5 S 116, 11 AmSR 51. 

Cal.—Holbrook _ v. Baloise. F. Ins. 
Co., 117 Cal. 561, 49 P 555. 

La.—Alfred Hiller Co. v. Insurance 
Co. of North America, 125 La. 938, 
52 S 104, 32 LRANS 453. 

N. Y.—Gibson Electrie Co. v. Liver- 
pool, ete., Ins. Co., 10 App. Div. 225, 
eels 675 [aff 159 N. Y. 418, 54 NE 

Fa.—Devaney v. Northwestern Nat. 
Ins. Co., Pa. Super. 510. 

Tex.—City Drug Store v. Scottish 
Union? “ete; Ins= Co sa(Cive As) a44 
SW 21. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 428] 


and invoices *° or of the insured,?° or of the prop- 
erty insured,** or an arbitration to be binding as 
to the amount of the loss only,®? or a sale of prop- 
erty salvaged from the fire.*? The courts regard as 
valid and effective an express agreement entered 
into after loss and providing that certain acts 
in investigating or adjusting the loss shall not 
The acts of the insurer after 
the execution of a nonwaiver agreement must be 
construed in the light of that agreement,?> and, as 
so construed, may be insufficient to constitute a 
waiver.*® Likewise acts of the insured, such as fur- 
nishing proofs of loss, after entering into the agree- 
ment, must be viewed in the light of that agree- 
ment even though they conformed to directions 
given by a representative of the insurer prior to 
But where the insured refuses 
to sign such an agreement, the statement of the 
insurer’s agent that he is not waiving any of 
the company’s defenses by requiring the insured 
to produce a list of destroyed property will not on 
such production prevent an estoppel.38 


constitute a waiver.®4 


the agreement.*? 


29. Phcenix Ins. Co. v. Flemming, 
65 Ark. 54, 44 SW 464, 39 LRA 789, 
67 AmSR 900; Manheim v. Standard 
F. Ins. Co., 84 Wash. 16, 145 P 
992. ; 

30. Alfred Hiller Co. v. Insurance 
Co. of North America, 125 La. 938, 
52) “Se 104,' 82 -—LRANS 4538; Clover 
Crest Stock Farm v. Wyoming Val- 
ley F. Ins. Co., 108 Mise. 465, 177 
NYS 771; Point Gratiot Sand, ete., 
Co. v. Hartford F. Ins. Co., 77 Misc. 
221, 136 NYS 877 [aff 156 App. Diy. 
924 mem, 141 NYS 1142 mem]; Ameri- 
can Cent. Ins. Co. v. Nunn, 98 Tex. 
191, 82 SW 497, '68 LRA 83 [rev 
(Civ. A.) 79 SW 88]; Scottish Union, 
etc.; Ins. (Co. vi Weeks” Drug Co., 
55 Tex. Civ. A. 263, 118 SW_1086; 
City Drug Store v. Scottish Union, 
ete, Ins. Co., (Tex. Civ. A.) 44 SW 
21; Oshkosh Match Works v. Man- 
chester F. Assur. Co., 92 Wis. 510, 
66 NW 525. Contra Phoenix Assur. 
Co. v. Munger Improved Cotton 
Mach. Mfg. Co., (Tex. Civ. A.) 49 SW 
oul stare 92 \aiexh 297, 497) “SW 


31. Walker v. Phoenix Ins. Co., 
89 Hun 333, 35 NYS 374 [rev on other 
erounds 156 N. Y. 628, 51 NE 392]; 
Will v. London Assur. Corp., 16 Daly 
120, 9 NYS 500. : 

32. Urbaniak v. Firemen’s Ins. 
Co., 227° Mass. 132; 116 NE» 413; 
Briggs v. Fireman’s Fund Ins. Cos 
65 Mich. 52, 31 NW 616; Johnson v. 
American Ins. Co., 41 Minn. 396, 43 
NW 59; Johnson v. Orient Ins. Cos 
41 Minn. 400, 48 NW 1151. 

33. Schuyler v. Phcenix Ins. Co., 
134 N. Y. 345. 32 NE 25 [aff 56 Hun 
493, 10 NYS 205]. é ¢ 

34. Ala.—Philadelphia Fire Assoc. 
vy. Williams, 77 S 166; Insurance Co. 
of North America v. Williams, 200 
IMA GS1, Tio Sh Osh tats , 

Minn.—Fletcher v. Minneapolis F. 
& M. Mut. Ins. Co., 80 Minn. 152, 83 
NW 29. 

Mo.—Keet-Rountree Dry-Goods Co. 
vy. Mercantile Town Mut. Ins. Co., 
100 Mo. A. 504, 74 SW 469. 

Nebr.—Meyers v. German F. Ins. 
Co., 101 Nebr. 855, 166 NW 247, 

RA1918C 341. 4 
URS C= Hayes v. U.S. Fire -Ins. 
Co., 132 N. GC. 702. 44 SEH 404. 

Okl.—Philadelphia Fire Assoc. Vv. 
Cornett, 42 Okl. 703, 142 P 317; Scot- 
tish Union, ete., Ins. Co. v. Cornett, 
42 Okl. 645, 142 P 315. : 

Ss. C—ZJoye v. South Carolina Mut. 
Ins. Co., 54 S. C. 371, 32 SE 446. 

Tex.—Roberts, etc., Co. v. Sun Mut. 
Ins. Co., 19 Tex. Civ. A. 338, 48 SW 


559; City Drug Store v. Scottish 
Union, etc., Ins. Co., (Civ. A.) 44 
Sw 21 


Vie Knerr, 
72 Kan. 385, 83 P 611. 
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against fraud.?? 


or conduct.41t 


A stipula- 


36. Shawnee F. Ins. Co. v. Knerr, 
72 Kan. 385, 83 P 611. 

37. Phenix Ins. Co. v. Stahl, 72 
Kan. 578, 83 P 614. 

38. German-American Ins, Co. v. 
Evants, 25 Tex. Civ. A. 300, 61 SW 
536 [aff 94 Tex. 490, 62 SW 417]. 

39. U. S.—Pennsylvania FF. Ins. 
ie v. Hughes, 108 Fed. 497, 47 CCA 


Ala.—Pennsylvania F. Ins. Co. v. 
Draper, 187 Ala. 103, 65 S 923. 
Ga.—Scottish Union, etc., Ins. Co. 


v. Colvard, 135 Ga. 188, 68 SH 1097. 


Iowa.—Elliott v. Merchants’, etc., 
EM Ins. Co., 109 Iowa 39, 79 NW 
Mo.—Tinsley v. Adtna Ins. Co., 199 
Mo. A. 693, 205 SW 78; Rudd v. 
American Guarantee Fund Mut. F. 
Sis Cor, tel OF MOP SAS 96: SW 


N. Y.—Walker v. Phoenix Ins. Co., 
156 N.- ¥-: 628, 51 NE 392. 

N. C.—Modlin v. Atlantic F. Ins. 
€o., 1b N: Ce 35, 65eSH_ 605: 

N. D.—Beauchamp vy. Retail Mer- 
chants’ 38) IN. wD. 483, d65 
NW 545 


Tex.—German F. Ins. Co. v. Gibbs, 
42 Tex. Civ. A. 407, 92 SW 1068, 96 
SW 760. 

[a] Ilustrations.—(1) An agrée- 
ment that an examination of books, 
papers, and other evidence of loss 
shall not be considered a waiver or 
impairment of any of the rights or 
defenses of the company under the 
policy means simply that a continued 
examination, after knowledge of a 
breach, shall not be held to be a 
waiver, and does not prevent the 
company from being bound by posi- 
tive declarations or acts evincing a 
clear purpose to waive any breach 


Assoc., 


and treat the policy as valid. Penn- 
sylvania F. Ins. Co. v. Draper, 187 
Ala. oh0sy 6baS =9232 11(2)| s"There-is 


nothing in the terms of the so-called 
nonwaiver agreement to protect the 
company against the consequences of 
an adjustment or settlement. 
document provided merely that any 
action taken by the insurance com- 
pany in investigating and ascertain- 
ing the cause of the fire and the 
amount of damage done, should not 
ereate a waiver or invalidate any of 
the conditions of the policy.” Rudd 
v. American Guarantee Fund Mut. F. 
nsw Con 12/0) Mio Ac 15. 15, 396 "Siw 
237. (3) A provision of the policy 
that no act done in investigating the 
loss shall waive any condition of the 
policy does not include things done 
in arbitrating under the policy. El- 


liott v. Merchants’, etc., F. Ins. Co., 
109 Iowa 39, 79 NW 452. (4) A fire 
policy provided that the insurer 


should not be held to have waived 
any provision or condition of the 
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tion, either in the policy or in an agreement en- 
tered into after loss, that certain acts shall not 
constitute a waiver will not be extended by impli- 
cation beyond its exact terms.%9 
condition intended to fence against a waiver ean 
be devised so as to exempt either party from the 
obligations of good faith, or to deprive either 
party of the remedies which the law provides 


No agreement or 


A nonwaiver agreement, whether 


contained in the policy or existing separately, may 
be waived itself by express agreement or by acts 


A stipulation in the proofs of loss that the fur- 
nishing of the blank or the making up of proofs 
by an adjuster or agent of the company shall not 
result in a waiver is a binding contract 42 which 
prevents acts coming within its plain import from 
operating as a waiver;** but of course it does not 
apply so as to prevent other acts not within its 
terms, such as inducing insured to ineur labor and 
expense in preparing proofs of loss, from operat- 
ing’ as a walver.*4 


policy or any forfeiture thereof by 
any requirement, act, or proceeding 
on its part relating to the appraisal 
or to any examination therein pro- 
vided for. It was held that the “ap- 
praisal” and “examination” did not 
cover acts of the assured’s adjuster in 
demanding of and causing assured to 
incur trouble and expense in furnish- 
ing an estimate of the builder show- 
ing the value of the property insured 


and destroyed by fire. Scottish 
Union, ,ete.,., ins; (Coss va. Colvara, 
135 Ga. 188, 68 SE 1097. (5) “There 


is nothing in the terms of the so- 
called nonwaiver agreement to pre- 
vent a waiver arising by conduct of 
the adjuster in requiring the assured 
to incur trouble and expense in or- 
der to comply with provisions of the 
policy. This instrument undertakes 
merely to prevent a waiver from 
arising by any action of the insur- 
ance company in investigating the 
cause of the fire and the amount of 
the damage.” Tinsley v. Aitna Ins. 
Co;,,.199, Mo: -A.. 693, (705, 205 -Siws 77.85 
80. (6) A provision of the policy 
that the company shall not be held 
to have waived any provision or con- 
dition therein by any act or require- 
ment upon its part relating to the 
determination of the extent of the 
loss or liability of the company “evi- 
dently means that no waiver shall 
be predicated upon any action that 
the company may rightfully take for 
the purpose of ascertaining its lia- 
bility or the extent thereof. It does 
not mean that a waiver may not be 
based upon a requirement that it has 
no right to make or insist upon.” 
Henderson v. Standard F. Ins. Co., 
143 Iowa 572, 576, 121 NW 714. (7) A 
provision in the policy that the com- 
pany shall not be held to .have 
waived any provision or condition of 
the policy or any forfeiture thereof 
by any requirement, act, or proceed- 
ine on itS part relating to an ap- 
praisal does not prevent the submis- 
sion to the jury, as evidence of 
waiver, of other acts not connected 
with an appraisal. Walker vy. Phoenix 


dns.) Co: L5GreN ay We G2S,e0o 1a INE 
392. 
40. Petroff v. Equity F. Ins. Co., 


183 Iowa 906, 167 NW 660. 

41. Henderson v. Standard F. Ins. 
Co., 148 Iowa 572, 121 NW 714; Mc- 
Millan v. Insurance Co. of Worth 
sper ica, USS Cre 433,058 (SH) 1020, 
gS he tap 


42. Curlee v. Texas Home F. Ins. 
Co. 30. DRexs Civt AG“, 73) Sweset, 
986. 

43. Curlee v. Texas Home F. Ins. 
Coty ole Pex OLvinwAwy Alon iou iS WWieeody 
986. 

44, Petroff v. Equity F. Ins. Co,, 


183 Iowa 906, 167 NW 660. 
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XVIII. RISKS AND CAUSES OF LOSS 


§ 429] A. Fire as Proximate Cause—l. Loss 
Although it has been held that an in- 
surance against loss or damage by fire is broad 
enough to nclude all fires, however originating, and 
all damages therefrom of whatever character,*> as 
a general l rule to constitute a ‘‘direct loss or damage 
by. fire,’ within the usual terms of a policy, there 
must be’an actual fire in the proper sense of that 
term, from which the loss or damage results,*° and 
unless a distinction is made in the policy, it may 
be a burning by slow or by rapid combustion.*? 
It must be a hostile fire, that is one which becomes 
uncontrollable or breaks out from where it was in- 
tended to be, and becomes a hostile element,*® and 
where there is such a fire, recovery may be had 
for resulting losses or damages in regard to which 
there has been no actual ignition,*® such as a loss 


bee Fire. 


45. Renshaw v. Missouri State 
Mut. F. & M. Ins. Co., 103 Mo. 595, 
15 SW _945, 28 AmSR 904. 

46. Western Woolen Mill Co. vy. 
Northern Assur. Co., 139 Fed. 637, 
Taner 1a [eertiotari; den y199 TW. . st 
608, 26 SCt 750, 50 L. ed. 331]; Ger- 
man American Ins. Co. v. Hyman, 42 
Colon d56" 94 Pz Le LLRANS 2175 
Babcock v. Montgomery County Mut. 
Tase,. Co... 6 Barb, 63%, 643. faft 4 
Ney. O26. 

“Unless, therefore, there be actual 
ignition, and the loss be the effect 
of such ignition, the insurers are not 
liable. Not that the identical prop- 
erty to which the damage occurred 
should be consumed, or even ignited, 
but there must be a fire or burning 
which is the proximate cause of the 
loss. It is immaterial how intense 
the heat may be; unless it be the 
effect of ignition, it is not within the 
terms of the _ policy.” Babcock v. 
Montgomery County Mut. Ins. Co., 
supra. 

[a] Visible heat or light.—The 
word “fire,’ as used in a policy, in 
the absence of language showing a 
contrary intention, is to be given its 
ordinary meaning, which includes the 
idea of visible heat or light. West- 
ern Woolen Mill. Co. v. Northern 
Resare Con 139 *Medhe6a7,) Ta iCCAy 
{certiorari den 199 U. S. 608, 26 SCt 
750, 50 LL. ‘ed. 331]. 

47. Furbush v. Consolidated Pa- 
trons’ Farmers’ Mut. Ins. Co., 140 
Iowa 240, 118 NW 371. : 

4g. Cannon v. Phenix Ins. Co., 
110 Ga. 563, 35 SE 775, 78 AmSR 
124; O’Connor v. Queen Ins. Co., 140 
Wis. 388, 122 NW > 1038, 1122, 133 
AmSR 1081, 25 LRANS 501, 17 Ann 
Casillas: 

[a] A fire built in a furnace with 
unsuitable material, which becomes 
in a measure uncontrollable and de- 
velops excessive and extraordinary 
heat, so intense in the chimney as 
to char woodwork, wall paper, and 
furniture, and which causes volumes 
of smoke and soot to escape through 
the registers and injure personal 
property in the house, is a ‘hostile’ 
fire, although there is no_ ignition 
outside of the furnace. O’Connor v. 
Queen Ins. Co., 140 Wis. 388, 122 NW 
1038, 1122, 133 AmSR 1081, 25 
LRANS 501, 17 AnnCas 1118. 

49, La.—Balestracci v. Firemen’s 


Ins. Co., 34 La. Ann. 844. 
Mass.—Way v. Abington Mut. F. 
Ins. Co., 166 Mass. 67, 43 NE 1032, 


55 AmSR 379, 32 LRA 608. 

N. Y.~—Singleton v. Phenix Ins. Co., 
TS aNee We, 298. SOU INE. Soon ate 11 
NYS 141]; McLain v. British, etce., 
Mar. Ins. Co., 14 Mise. 650, 35 NYS 
$27 [aff 16 Misc! 336, 38° NYS, 771. 

Wis.—O’Connor v. Queen Ins. Co., 
140 Wis. 388, 122 NW 1038, 1122, 133 


[By Henry H. Skyes] 


or soot.®® 


lignt.58 
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AmSR 1081, 25 LRANS 501, 17 Ann 
Cas 1118. 

Eng.—Everett v. London Assur- 
ance, 19 C. B. N. S. 126, 115 ECL 
126, 144 Reprint 734. 

[a] “oss or damage occasioned 
by fire” in a policy means “loss or 
damage either by ignition of the ar- 
ticle consumed, or by ignition of part 
of the premises where the article is; 
in the one case there is a loss, in 
the other a damage, occasioned by 
fire.’ Everett v. London Assurance, 
09 1G BEEN SS. M226 tod blo CL 
126, 144 Reprint 734. 

[b] Fire in chimney.—Where a 
fire in a chimney caused by the ac- 
cidental ignition of soot damaged the 
insured property, the loss was a loss 
by fire within the terms of the pol- 
icy. Way v. Abington Mut. F. Ins. 
Co., 166 Mass. 67, 438 NE 1032, 32 
LRA 608. 

50. Collins v. Delaware Ins. Co., 
9 Pa. Super. 576; O’Connor v. Queen 
Ins. Co., 140 Wis. 388, 122 NW 1038, 
1122, 133 AmSR 1081, 25 LRANS 501, 
17 AnnCas 1118. 

[a] Where the oil in a coal oil 
stove took fire, damaging with smoke 
and soot the furniture covered by 
the policy, it is for the jury to say 
whether the fire was outside of the 
place where it was intended to burn, 
so,;as to constitute a fire by the terms 
of the policy. Collins v. Delaware 
THs; Co. 9 Pa. Super,. p16, 

51. Cannon v. Phcenix Ins. Co., 
110’ Ga. 563, 35 SH’ 775)" 78 AmSR 
124; O’Connor v. Queen Ins. Co., 140 
Wis. 388, 122 NW 10388, 1122, 133 
AmSR 1081, 25 LRANS 501, 17 Ann 


Cas 1118. 
52, Cannon v. Phenix Ins. Co., 
78 AmSR 


so Ga. 568, 35 SE ‘775, 

53. Mitchell v. Potomac Ins. Co., 
183°. S242)" 22" SCt 22546" Lited: 
74 [aff 16 App. (D. C.) 241]; Ger- 
man American Ins. Co. v. Hyman, 
42. Colo.) 156,94 P27; 16 LRANS 77; 
Heuer v. Winchester F. Ins. Co., 151 
Ill. 331, 37 NE 837; Heuer v. North- 
western Nat. Ins. Co., 144 Tll. 393, 
838 NE 411, 19 "LRA 594; ‘Vorse v: 
Jersey Plate Glass Ins. Co., 119 Iowa 


555, 98 NW 569, 97 AmSR 3880. 
54, German American Ins. Co. v. 


Hyman, 42" Colo. - 156,794" P27, S16 
LRANS 177; Fitzgerald v. German- 
American Ins. Co., 30 Mise. 72, 62 
NYS 824. 


55. Ga.—Cannon v. Phceenix Ins. 
oR 110 Ga. 5638, 35 SE 775, 78 AmSR 

Ill.— Gibbons v. German Ins. ete., 
Inst." 30' SPieeAseZose 

Kan.—McGraw v. Home Ins. Co., 
93 Kan. 482, 144 P 821, AnnCas1916D 


227. 
Md.—American Towing Co. v. Ger- 
man EF. Ins. Co., 74 Md. 25, 21 A'553. 


or damage caused by smoke and soot,®° or by heat.>! 
Where the fire is a friendly one, that is one which 
is employed for the ordinary purpose of lighting, 

heating, or manufacturing, and is confined weabhysi 
its usual limits,>* as in case of a blaze produced 
by lighting a mateh,3? or a gas jet or lamp,°* it 
is not a fire within the usual 
and recovery cannot be had for loss or damage 
caused thereby, such as damage caused by heat 
which does not result in ignition,>> or by smoke 
It has been held that a fire insurance 
risk includes losses from spontaneous combustion,®* 
provided it is sufficient to produce visible heat or 


cerms of a policy, 


2. Losses as Consequence of Fire—a. 
Fire as Proximate Cause. In order that there may 
be a recovery on the policy the fire must have been 


Eng.—Austin v. Drew, Holt N. P. 
126, 3 ECL 58, 6 Taunt. 436, 1 ECL 
691, 128 Reprint 1104. 

[a] Illustration.— An insurance 
“against all damage which the as- 
sured shall suffer by fire on stock 
and utensils in their regularly built 
sugarhouse” does not extend to dam- 
age done to the sugar by the heat 
of the usual fires employed for re- 
fining, being accumulated by the mis- 
management of the assured, who in- 
advertently kept the top of their 
chimney closed. Austin v. Drewe, 
Holt N. P.'126, 3 ECL 58; -6: Taunt: 
435, 1 ECL 691, 128 Reprint 1104. 

[b] Break in steam pipe.—The 
word ‘fire’ does not include damage 
caused by steam escaping from a 
break in the pipes of the apparatus 
by which* a building is heated, 
thereby producing such a degree of 
heat in a room that the furniture and 
books therein are charred, since fire 
and heat are not one, but are cause 
and effect, and damage by heat was 
not insured against, and is covered 
by the policy only when caused by 
misplaced fire. Gibbons v. German 
Ins., etc. Inst., 30 Ill. A. 263. 

{c] Injury to a steam boiler from 
excessive heat, through negligence of 
some one connected with the in- 
sured’s business, creates no liability 
under a policy insuring against di- 
rect loss from fire. MeGraw v. Home 
Ins. Co., 983 Kan. 482, 144 P 821, Ann 
Casi916D 227; American Towing Co, 
v. German F. Ins. Co., 74 Md. 25, 21 
A 553% 

56. Cannon v. Phoenix Ins. Co., 110 
Ga. 563, 35 SE 1775, 78 AmSR 124; 
Fitzgerald v. German-American Ins. 
Co., 30 Misc. 72, 62 NYS 824; Samuels 
a ike at ong Ins. *@o,; 42 -PaseDist. 

[a] Smoke from lamp.—Damages 
caused by smoke from a lamp when 
no ignition occurs outside of the 
lamp cannot be recovered. Samuels 
pS hae Ins.“Co323-PalxDist. 

57. British erica Ins 2Comsry. 
Joseph, 9 L. GC. 448. 

58. Western *SWoolen Mill Co. v. 
Northern Assur. Co., 139 Fed. 637, 72 
CCA 1 [certiorari den 199 U. S. 608, 
26 SCt 750, 50 L. ed.-3817. 

{aj Mlustration-Where a large 
quantity of wool in fleeces was sub- 
merged for several days during a 
flood, which caused spontaneous com- 
pustion, with smoke and great heat, 
by which the wool was damaged and 
its fiber destroyed, but there was no 
visible flame or glow, the loss was 
not the result of fire, within the 
meaning of the policies. Western 
Woolen Mill Co. v. Northern Assur 
Co; 139) (Meds 1637),/ 72 CCA} Iitcers 
tiorari den 199 U. S. 608, 26 SCt 750, 
BO) Mus ed. dosed: : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the proximate cause of the loss; or in other words 
such loss only can be reeovered.as is the proximate 
and immediate result of the fire as distinguished 
from a remote loss;>® and proximate loss, within 
this rule, includes not only losses which are di- 
rectly caused by the fire. itself, but also losses of 
which the fire is the efficient cause by setting in 
-motion other agencies;®° but the fire must reach 
the thing insured, or come within such proximity 
to it that damage, direct or indirect, is within the 
probability.*t 
may be had for the proximate loss although the 
insured property is brought within the peril of the 
Any loss resulting 
from an effort to put out a fire, or otherwise save 
the property, whether by spoiling the goods or 
otherwise, directly or indirectly, is within the pol- 


compass of reasonable 


fire by some outside agency.® 


59. U. S.—California Ins. Co. v. 
Union Compress Co., 133 U. S. 387, 10 
SCt’ 365,. 33° LL. ed. 7303 Imperial «F: 
Ins. Coo. ti argo,) 9540. Si. 224) (2400; 
ed. 428; Louisiana Mut. Ins. Co. v. 
Tweed, 7 Wall. 44, 19 L. ed. 65; Nor- 
wich, ete. Transp. Co. v. Western 
Massachusetts Ins. Co., 18 F. Cas. 
a 105363; 6 Blatehtf., 241, 34 Conn. 
61. 

Ala.—Western Assur. Co. v. Hann, 
201 Ala:-376, 78 S232: 

Hawaii.—Hawaii Land Co. v. Lion 
F. Ins. Co., 13 Hawaii 164. 

Ill.—Case v. Hartford F. Ins. Co., 
135011167 6 

La.—Caballero v. Home Mut. Ins. 
Co., 15 La. Ann. 217. 

Me.—White v. Republic F. Ins. Co., 
57 Me. 91, 2 AmR 22. 

Md.—Transatlantic F. Ins. Co. v. 
Dorsey, 56 Md. 70, 40 AmR 408. 

Mass.—New York, etc., Despatch 
Express Co. ‘v: Traders’, etc. Ins. 
Co., 132 Mass. 377, 42 AmR 440. 

Mich.—Brady v. Northwestern Ins. 
Co., 11° Mich. 425. 

Mo.—Nave v. Home Mut. Ins. Co., 
37 Mo. 430, 90 AmD 394; Farrell v. 
Farmers’ Mut. F. Ins. Co., 66 Md. 
ANG cael Sais 

ING Yi==Bird iv. vStov Paulvby.+& 2M. 
Ins. Co., 180 App. Div. 470, 167 NYS 
707 [rev on other grounds 224 N. Y. 
47, 120 NE 86]; Tilton v. Hamilton 
Ri Ins. Coimi4 NEY.’ Super: 369. 

Pa.—Hillier v. Alleghany Mut. Ins. 
Co., 3 Pa. 470, 45 AmD 656. 

W. Va.—Teter v. Norfolk F. Ins. 
Co., 74 W. Va. 461, 82 SE 201. 

Eng.s—Marsden v. City, etce., Assur. 
Gos OR: 1W9iCuiP A232) Hiverett Vv. 
London Assurance, 19 C. B. N. S. 126, 
115 ECL 126, 144 Reprint 734. 

. Can.—Hobbs v. Northern Assur. 
God.127Canl/ S.C. 631. ; 

Ont.—Maldover v. Norwich Union 
F. Ins. Co., 40 Ont. L. 532. : 

[a] The word “direct” (1) in the 
phrase “direct loss by fire,” means 
merely “immediate” or ‘‘proximate”’ 
as distinguished from “remote,” and 
means no more than the word “proxi- 
mate’ in the law of negligence. 
Western Assur. Co. v. Hann, 201 Ala. 
376, 78 S 232. (2) See generally Di- 
rect 18 C. J. p 1048; Negligence [29 
Cye 488 et seq]. 

60. U. S.—Imperial F. Ins. Co. v. 
Fargo, 95 U. S. 227, 24 L.-ed. 428; 
Zntna Ins. Co:iv. Boon, 95 U.S. 117, 
24 L. ed. 395; Louisiana Mut. Ins. 
Com vii Tweed, TowWall. 44,719 1h.\ed- 
65. 

Mass.—Lynn Gas, etc., Co. v. Meri- 
den F. Ins. Co., 158 Mass. 570, 33 NE 
690, 35 AmSR 540, 20 LRA 297. 

Minn.—Russell v. German F. Ins. 
Co., 100 Minn. 528, 111 NW 400, 10 


LRANS 326. 

Wa tyee=Bird-avieSte Paul ch.) & eit. 
Ins: Co., 224 N. Y. 47, 120 NE 86 
frev 180 App. Div. 470, 167 NYS 
171. 


Wash.—Hocking v. British America 
Assur. Co., 62 Wash. 738, 113 P 259, 36 
LRANS 1155, AnnCas1912C 965. 

Eng.—Habibbhoy v. Bombay KF. & 
M. Ins. Co., Ltd., L. R. 40 Indian App. 
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[§ 431] ». 


Recovery 


[§ 432] e¢. 


10. 

[a] It is not necessarily the last 
link in the chain which constitutes 
proximate cause, but that which is 
the procuring cause; that from which 
the effect might be expected to fol- 
low without the concurrence of any 
unforeseen circumstances. Russell v. 
German F. Ins. Co., 100 Minn. 528, 
111 NW 400, 10 LRANS 326. 

[b] MTllustration.—Where the ma- 
chinery of an electric company was 
covered by a fire policy, and by rea- 
son of an accidental fire a short 
circuit was produced within the 
building, causing the machinery to 
break to pieces as a result of the in- 
creased electrical power applied to 
it, the damage was held to be a loss 


by fire. Lynn Gas, ete., Co. v. Meri- 
den jHi wins. o,o1b8 «Mass. 57.0) x33 
we 690, 85 AmSR 540, 20 LRA 


{c] Fall of wall.—If the parties 
could have reasonably foreseen that 
a fire might leave the wall of an 
adjacent building unsupported, sub- 
ject to the. action of the wind, and 
that it might be blown over and fall 
on the insured building, such contin- 
gency was an element of the risk. 
Russell v. German F. Ins. Co., 100 
Minn. 528, 111 NW 400, 10 LRANS 


326. 
61., Bird v. St. Paul F. & M. Ins. 
Co., 02245 Ne Ye) 475/120. INH): 86°ekrev 


180 App. Div. 470, 167 NYS 707]. 

62. St. John v. American Mut. F. 
& MoniIns; Const ANY. 2o6. 

Fall of building see infra § 434. 

63. Case v. Hartford F. Ins. Co., 
13 Ill. 676; White v. Republic F. Ins. 


Co., 57 ,Me. 91,,2 AmR 22; Cohn, v. 
National Ins. Co., 96 Mo. A. .315, 
70 SW 259; McPherson v. Guardian 


Ins. Co., 7 Newfoundl. 768; McLaren 
v. Commercial Union Assur. Co., 12 
Ont. A. 279; Drumbolus v. Home Ins, 
Co., 387 Ont. Li. 465, 10 OntWN, 382. 
{a] Illustration. — Damages to 
goods by being trampled on or 
thrown about in the efforts to put 
out the fire are covered by the policy. 
Cohn v. National Ins. Co., 96 Mo. A. 


315, 70 SW 259. 
64. Howard F. Ins. Co. v. Nor- 
ACH -CtCca mbnramsps COs) L2'4 pWalle 


(U. S.) 194,.20 L. ed. 378; Norwich, 
ete.,, Transp. Co. v. Western Massa- 
chusetts, Ins.i« Cosy 18 OE... Casi7Noe 
10,363, 6 Blatchf, 241, 34 Conn. 561; 


New York, etc., Despatch Express 
Co,..v. .Traders’, ete., Ins: 5 Co., 132 
Mass, 377, 42 AmR 440; Germania 


Ins. Co. v. Sherlock, 25 Oh. St. 33. 

[a] Where the policy excepts loss 
py collision unless fire ensues, and 
provides that no loss arising from 
petroleum is to be paid, the insurer 
is not liable for the destruction of 
insured goods in a freight car which 
caught fire after colliding with a pe- 
troleum train, the oil upon which 
ignited immediately upon collision, 
Imperial F. Ins. Co. v. Fargo, 95 U.S. 
227, 24 L. ed. 428. 

65. Foster v. Fidelity F. Ins. Co., 
24 Pa. Super. 585 

[a] Collision of fire wagon.—No 
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Collision. As a rule insurance against fire extends 
to a fire caused by a collision,®+ but does not cover 
a loss caused by a collision independently of a fire.®® 
Damage by Removal,®¢ 
fire, whether in the insured building or in another 
building, causes such peril to insured goods as to 
necessitate their removal, loss or damage resulting 
from such removal is covered by a policy on the 
goods, the fire being regarded as the proximate 
cause;** but the insured is 
reasovable degree of care in 
The necessity for removal is to be determined not 
by the result alone but by 
they appear to the parties at the time of the fire.®® 
Damage by Water. 
insured property caused by water during attempts 


Where a 


bound to exercise a 
removing the goods.®* 


the circumstances as 
Damage to the 


recovery can be had for an injury to 
the insured building by reason of a 
fire engine on its way to a fire being 
deflected from its course and collid- 
ing with the building in question; in 
such a case the fire is not the proxi- 
mate cause of the injury sustained. 
Foster v. Fidelity F. Ins. Co., 24 Pa. 
Super. 585. 

66. Change of location of property 
as exempting from liability see infra 


§ 445. 
U. S.—Holtzman v. Franklin 
Co;, 12" Be... Cas Now 56,6490 ea 
Cranch C. C..295. 
Fla.—Queen Ins. Co. v. Patterson 
Drug Co., 73 Fla. 665, 74 S 807, LRA 
UE Wy Bye UT 


Ga.—Insurance Co. of North Amer- 
sea v. Leader, 121 Ga. 260, 48 SE 
72. 

Ill.— Case v. Hartford F. Ins. Co., 
13. Ill. 676. \ 


Ky.—Leiber v. Liverpool, ete., Ins. 
Co., 6 Bush 639, 99 AmD 695. 
La.—Balestracci v. Firemen’s Ins, 


Co., 34 La. Ann. 844; Talamon_ v. 
Home,;, ete., Mut. Ins. Co., 16 /La. 
Ann, 426. 

Me.-—White v. Republic F. Ins. Co., 
57 Mer (91, -2" AmR S22, 

N. C—wWhitehurst v. Fayetteville 
Mut. Insz, Co., 510N. C..352. 

Okl.—Farmers, etc. Ins. Co. 


; Wis 
Cures 297 Okie $164 PY 435085 
LRANS 892. 

Pa.—Independent Mut. Ins. Co. v. 
Agnew, 34 Pa. 96, 75 AmD 638 [aff 
38 Phila. 193]; Hillier v. Alleghany 
County Mut.,Ins. Co., 3 Pa. 470, 45 
AmD 656. | 

Eng.—Marsden v. City, ete., Assur. 
Co; flights oe bee. 

Ont.— McLaren v. Commercial 
Wnion, Assur. .Co., 77 sOnt..\ 64") fapp 
dism 12 Ont. A. 279]. , 

Newfoundl.—McPherson v. Guard- 
ian Ins. Co., 7 Newfoundl. 768. 

[a] Preparing goods for removal. 
—The insurer is liable for loss 
caused by preparing the goods for 
removal from the premises, although 
they are not actually carried out, if 
at the time the work of removal is 
begu:. the property is in such danger 
of fire that a reasonably prudent man 
would attempt to protect it. Insur- 
ance Co, of North America vy. Leader, 
121 Ga. 260, 48 SE 972. 

68. White v. Republic F. Ins. Co., 
57 Me. 91, 2 AmR 22; 

Limitation as to negligence or mis- 
conduct see infra §§ 443, 444. 

69. Insurance Co. of North Amer- 
ica v. Leader, 121 Ga. 260, 48 SE 
972; Case v. Hartford F. Ins. Co., 13 
Ill. 676; Balestracci v. Firemen’s Ins. 
Co., 34 La. Ann. 844; White v. Re- 
public F. Ins. Co., 57 Me. 91, 2 AmR 
99 


[a] “fhe imminence of the peril 
must be apparent, and such as would 
prompt a prudent uninsured person 
to remove the goods; it. must be such 
as to inspire a conviction that to re- 
frain from removing the goods would 
be the violation of a manifest moral 
duty.” White v. Republic F, Ins. 
Co., 57 Me. 91, 95, 2 AmR 22, 


106, 
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to save it from the fire is generally regarded as 
resulting directly from the fire itself and as mak- 
ing the insurer liable therefor;7° but this does not 
apply to the use of water which is not necessary 


to prevent ignition.” 
[§ 433] d. Loss by Theft. 


1ey.! 


i 434] e. Fall or Blowing Up of Building. Hx- 
cept to the extent that the insurer is expressly 
exempted from liability therefor,’* the fall of a 
building due to its partial destruction by fire is a 
part of the loss by fire,*® and even if the fire results 
only after the fall of the building and as a con- 
sequence of such fall, nevertheless the damage, so 
far as it is attributable to the fire and not merely 
to the falling of the building, is a loss by fire.7° But 
if the fall of the building, although it occurs after 
a fire, is not the result of the fire, the loss is not 
covered by the policy;’? and if the building is by 
some other cause reduced to rubbish, so that it 
no longer has the characteristics of a building, the 
subsequent destruction by fire of the débris will not 


70. la.—Geisek v. Crescent Mut. 


Ins. Co. 19" lar Ann. 297, 
Me.—Witherell v. Maine ins. Co., 
49 Me. 200. 
Mass.—Lewis v. Springfield F. & 
M. Ins. Co., 10 Gray 159. 


Mich.—Davis v. Insurance Co. of 


North America, 115 Mich. 382, 73 NW 
393. 

Mo.—Cohn v. National Ins. Co., 96 
Mo. A. 315, 70 SW 259. 


N. C.—Whitehurst v. Fayetteville 
Muti Ins: ‘Co., 52 UN.C! 352: 

Pa.—Hillier v. Allegheny County 
Mut. Ins. Co., 3 Pa. 470, 45 AmD 
656; Collins v. Delaware Ins. Cole 9 
Pa. Super. 576. 

Eng.—Habibbhoy v. Bombay F. & 
M. Ins. Co., Ltd., L. R. 40 Indian App. 
10 


Newfound].—MecPherson v. Guard- 
ian Ins. Co., 7 Newfoundl. 768. 

{a] Damage due to water from an 
automatic fire extinguisher (1) is 
covered by the policy. Cohn v. Na- 
tional Ins. Co., 96 Mo. A. 315, 70 SW 
259. (2) Sprinkler insurance’ see 
Sprinkler Insurance [36 Cyc 810]. 

{[b] Loss to machinery, which is 


-damaged by fire and water, includes 


damage which is caused by the 
length of time during which the 
water is allowed to lie on the ma- 
chinery. Habibbhoy v. Bombay F. & 
M. Ins. Co., Ltd., L. R. 40 Indian App. 
10 


71. Cannon v. Phoenix Ins, Co., 110 


_ Ga. 563, 35 SE 775, 78 AmSR 124. 


[a] Illustration. — An insurance 
company is not liable for damages 
caused by water used in cooling a 
portion of the ceiling heated by a de- 
fective stovenipe, but not actually 
ignited thereby, where it does not 
appear that the use of the water was 


necessary to prevent ignition. Can- 
non v. Phoenix Ins. Co., 110 Ga. 563, 
85° SH 775, 78 sAmSR 124. 

72. See infra § 488. 

73. Fla.—Queen Ins. Co. v. Pat- 


terson Druze Co., 73 Fla. 665, 74 S 

807, LRA1917D 1091. 
Ky.—Leiber v. Liverpool, etc., 

Co., 6 Bush 639,99 AmD 695. 
La.—Fernandez v. Merchants’ Ins. 


Ins. 


Co., 17 La..Ann. 131; Talamon v. 
tome; ete... Mut. Insv+ Co-; alien ia! 
Ann. 426. 


Me.—Witherell v. Maine Ins. Co., 
49 Me. 200. 

Mo.—Newark Vv. Liverpool, etc., F., 
ete) Ins: Cony 30 Mor £60,500 AmD 
608. 


Unless the insurer 
is expressly exempted from liability therefor,’? the 
loss of goods by theft during or as the result of 
the fire, or during the removal of the goods to 
pple them from loss by fire, is covered by the pol- 
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‘ay, Ox. es 


[§§ 432-435 


be covered by the policy on the building.’® 

By civil authorities. 
caused by the burning, blowing up, or tearing down 
of an insured building by order of the civil au- 


The policy covers a loss 


thorities, in order to prevent the spread of a fire,’® 


[§ 435] f. 


fire policy.®* 


N. Y.—Tilton v. Hamilton F. Ins. 
Co., 14 HowPr 363. 

N. C.—Whitehurst v. Fayetteville 
Mut? dns®.€o. 510 N. 'Cs 352. 

Pa.—Independent Mut. Ins. Co. v. 
Agnew, 34 Pa. 96, 75 AmD 638; Lu- 
kens v. Insurance Co., 25 LegInt 61. 

Ont.—-Thompson v. Montreal Ins. 
ColeGs Ui aC.2@. BI3 195 

Que.—McGibbon v. Queen Ins. Co., 
LONE TOaeturs 227% 

Newfoundl.—McPherson vy. Guard- 
ian Ins. Co., 7 Newfoundl. 768. 

74. See infra § 442. 

75. Lewis v. Springfield F. & M. 
Ins. Co., 10 Gray (Mass.) 159. 


76. Lewis v. Svringfield F. & M. 
Ins. Co., 10 Gray (Mass.) 159. 
77. Cuesta v. Royal Ins. Co., 98 


Ga. 720, 27. SE 172; Alter v.. Home 


Ins, Co., 50 La. Ann. 1316, 24 S, 180; 


Liverpool, 
Tex. 118. 

[a] Ilustration. — Where, after 
the building had been injured by 
fire, plaintiffs were permitted to re- 
main therein until the building had 
been repaired, and after this was 
done the owner of the articles in- 
sured resumed his business, and they 
were subsequently injured by the 
falling of the walls of the building 
some twenty-five days after the fire, 
the loss sustained was not the proxi- 
mate result of the fire. Cuesta v. 
Royal Ins. Co., 98 Gai 720527 SH 172. 

78. Nave v. Home Mut. Ins. Co., 
37 Mo. 480, 90 AmD 394; Farrell v. 
Farmers’ Mut. F. Ins. Co., 66 Mo. A. 


1653. 

79. Westchester F. Ins. Co. v. 
Bell, 24 Ga. A. 528, 101 SE 590; City 
Bins =8Co. ava Gormless a2) Wend. 
(N. Y.) 367, 34-AmD 258; New York 
ve (bord, 17 “Wend. (N:. Yx)'\ 285 , [aft 
18 Wend. 126]; Pentz v. Attna F. 
Ins. Co., 9 Paige (N. Y.) 568; Green- 
wald v. Insurance Co., 3 Phila. (Pa.) 
323, 7 AmLRee 282; Guardian Assur. 
Co. vi Chicoutimi b+ Cany Sic 
562. 

Limitation as to loss caused by 
civil authorities see infra § 437. 

8). Lee Ahlo v. Royal Ins. Co., 16 
Hawaii 7387. 

81. See infra § 487. 

82. See infra §§ 439, 440. 

83. U. S—wWeaters v. Merchants’ 
Louisville Ins. Co., 11 Pet. 213, 9 L. 
ed. 691; Washburn v. Farmers’ Ins. 
Co., 2 Fed. 304; Washburn vy. Arti- 
sans’ Ins. Co., 29 , Cas: No, 17.2125 
Washburn v. Union F. Ins. Co., 29 F. 


ete., Ins. Co. v. Ende, 65 


or to prevent the spread of disease,®° unless such 
a cause is excepted by the policy.§+ 

Explosion. 
that the insurer is exempted from liability for loss 
by explosion,*? damage from an explosion which 
is the direct result or incident of a 
by fire for which the insurer is tidble, we 
has been held that, where the damage to the insured 
building is due to the force of an explosion oc- 
curring in another building, the loss is not covered 
by the policy, although the explosion in the other 
building was.due to fire.** 

The ignition of an explosive, such as gunpowder 
or illuminating gas, by accidental means has been 
held to constitute a fire the results of which may 
be considered a loss by fire under the genera] terms 
of a poliey;®> but on the other hand it has been 
held that an explosion due to the ignition by a 
match or spark of an explosive substance, no fire 
resulting, is not within the terms of an ordinary 


Except to the extent . 


fire is a loss 
But it 


Cas. No. 17,215; Washburn v. West- 
ern_ Ins, Co.y/29 Ky, Casz"Nosmii2re- 

Cal.—Rossini v. Security Mut. F. 
Ins. €o.,,(A:) 189. PP 8i0; 

Fla.—Philadelphia Fire Assoc. v. 
Evansville Brewing Assoc., 73 Fla. 
904, 75 S:196. 

Ind.—German Baptist Tri-County 
Mut. Protective Assoc. v. Conner, 64 
Ind. A. 293, 115 NE 804. 

Iowa.—Furbush .v. Consolidated 
Patrons’ Farmers’ Mut. Ins. Co., 140 
Iowa 240, 118 NW 3871. 

La.—Caballero v. Home Mut. Ins. 
Co.) #51 Aaa.s Anny 224%. 

Md.—tTransatlantic F. Ins. Co. 
Dorsey, 56 Md. 70, 40 AmR 403. 

Mo.—Renshaw v. Missouri State 
Mut. F. & M. Ins. Co., 103 Mo. 595, 
15 SW _ 945, 23 AmSR 904 [aff 33 Mo. 
A, 394]. 

N. ¥ Bird v. St. Paul F. & M. 
Ins. Co., 224. .N. Y. 47,-120 NE 86 
Frey 180 “App. Divs :470;” 267) (NMS 


Oza 
Northern Assur. 


Vv. 


Can.—Hobbs v. 
Co., 12 Can. S. C. 631 [allowing app 
11 Ont. A. 741 (dism app 7 Ont. 634, 
8 Ont. 343)]. 

84. Miller v. London, etc., F. Ins. 
Co.,, 41 Ql. A. 395; Phoenix Ins. Co. 
Ve "Adams, (Ky.) i127 Sw 1008; Ca- 
ballero v. Home Mut. Ins. Co., 15 La. 
Ann, 217; Everett v. London Assur- 
ance: 19..C.gBea INS. Sit? 6snd'b Ber, 
126, 144 Reprint 734. 

85. Scripture v. Lowell Mut. F. 
Ins. Co., 10 Cush. (Mass.) 356, 57 
AmD 111; Renshaw v. Missouri State 
Mut. F. & M. Ins. Co., 103 Mo. 595, 
15 SW 945, 23 AmSR 904; Hobbs v. 
Northern Assur. Co., 12 Can. S. CG. 
631 [allowing app 11 Ont. A. 741]. 

[a] “Fire” includes damage or 
loss caused by an explosion of gaso- 
line, either resulting from accidental 
fire gradually coming in contact with 
coal oil or gasoline, or from an inno- 
cent fire, such as a gas jet. purposely 
left burning, ignitine the inflamma- 
ble gas mixed with atmosphere, 
which had escaped and _ filled the 
room. Renshaw vy. Missouri State 
Mut. F. & M. Ins. Co., 108 Mo. 595, 
15 SW 945, 23 AmSR, 904. 

86. Mitchell v. Potomac Ins. Co., 
183 U1 "Ss i42.5 22" SCt- 1222-46, Wiig wed! 
741 [aff 16 App. (D. C.) 2411; Phoenix 
Tns. Co. v. Greer, 61 Ark. 599. 33 SW 
840; Vorse v. Jersey Plate Glass Ins. 
Co., 119 Towa 555, 98 NW 569, 9% 
AmSR 330; Ross v. Liverpool, etce., 
Ins. Co., 83 N. J. L. 340, 84 A 1050. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- fire 


§§ 436-437] 


[§ 436] B. Limitations as to Causes of Loss—l. 
Unless there are special limitations in 
the policy a risk extends to all losses by fire, how- 
ever occasioned;*? and although the policies fre- 
quently contain exceptions which exempt the in- 
surer from lability in case the loss results from 
specified causes,** such an exception should be 
plainly expressed,®® and should be just and rea- 
Where the policy expressly excepts cer- 
tain causes of loss, all other causes are included in 


In General. 


sonable.®° 


the risk. 


[§ 437] 2. Invasion, Insurrection, Mob Violence, 
A clause is usually inserted 
in the standard policies °? exempting the insurer 
from liability for loss ‘‘ecaused directly or indirect- 
ly by invasion, insurrection, riot, civil commotion, 


Military Power, Etc. 


87. Bouchard v. Dirigo Mut. F. 
Ins. Co., 114 Me. 361, 96 A 244. 
88. Montgomery v. Southern Mut. 


Ins. Co.,' 242 Pa. 86, 88 A 924, 51 
LRANS 518; Wausau Tel. Co. Vv. 
United Firemen’s Ins, Co., 123 Wis. 


535, 101 NW 1100. 

[a] From iocomotive.—An exemp- 
tion from liability for loss by fire 
occasioned by locomotives does not 
relieve the insurer from liability for 
the destruction of a building from 
communicated from another 
building, although the latter was set 
on fire by sparks from a locomotive. 
Montgomery v. Southern Mut. Ins. 
Co., 242 Pa. 86, 88 A 924, 51 LRANS 
518. 


Particular exceptions see infra 
§§ 437-444. : 
89. Wausau Tel. Co. v. United 


Firemen’s Ins. Co., 123 Wis. 535, 101 
NW 1100. 

90. Queen Ins. Co. v. Patterson 
Drug Co., 73 Fla. 665, 74 S 807, LRA 
1917D 1081; Pratt v. Connecticut F. 
Ins. €02;) 19 9B. C25449. ; 

{a] Forest fires—An exception 
exempting the insurer from liabil- 
ity for loss occurring through for- 
est fires is reasonable and_ valid. 


Pratt v. Connecticut F. Ins. Co., 19 
B. C. 449; Hall Min., etc., Co., Ltd. 
vy. Connecticut F. Ins. Co., 18 B. C. 
aft 


13. 

[b] Conflicting clauses. — Where 
the policy requires the insured, un- 
der penalty of nonrecovery, to do 
something which will almost inevi- 
tably result in a loss, the insurer 
cannot escape liability by a provi- 
sion against liability for loss oc- 
euring from insured’s performance 
of such act. Queen Ins. Co. v. Pat- 
terson Drug Co., 73 Fla. 665, 74 S 
807, LRAI917D 1091. 

91. Bouchard v. Dirigo Mut. F. 
Ins. Co., 114 Me. 361, 96 A 244; Jones 
v. Howard Ins. Co., 117 N. Y. 103, 22 
NE 578 [aff 19 NYSt 120, 27 NYWkly 
Dig 167]; Harper v. New York City 
Ans Con. 220N. HY.) 440 afi jl4- Ne Y- 
Super. 520]. 

re Tllustrations.—(1) Where the 
policy provides that the insurer shall 
not be liable ‘for loss or damage 
caused by the working of mechanics 

.. nor for the use of kerosene,” the 
evident meaning with reference to 
the kerosene is that the insurer will 
not be liable for a loss resulting 
from the use of kerosene, and this 
in no way affects the liability on the 
policy where the loss is due to other 
eanses. Jones v. Howard Ins. Co., 
117 N. Y. 198, 197, 22 NE 578 [aff 10 
NYSt 120, 27 NYWklyDig 167]. (2) 
Where a policy on printing and book 
materials in a printing establish- 
ment contained a condition _exempt- 
ing the company from liability for 
any loss occasioned by camphene, 
the exemption extended only to a 
loss occasioned by its use for pur- 
poses other than that of printing, its 
use in printing being necessary. 
Harper v. New York City Ins. Co., 
22 N. Y. 441. b 

{b] Cause within exception.— 
Where the policy contains a condi- 
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authority.’’ °° 
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military, or usurped power, or by order of any civil 
It has been held, under such clause, 
that the insurer is not liable for a loss oceurring 
from fire set by military forees in order to prevent 
the property trom falling into the hands of the 
enemy ;°* or for damages caused by a fire started 
by an incendiary bomb from enemy aircraft; or 
for damages caused by a fire started by order of 
the civil authorities.°¢ 
pressly cover damage directly caused by war, bom- 


a ae 
Some policies, however, ex- 


bardment, military or usurped power, or by aérial 


eraft.97 
Riots. 


tion that the company shall not be 
liable for a loss caused by the use 
of kerosene oil used for light in any 
barn or outbuilding, a loss by fire 
due to the accidental upsetting of 
a kerosene lamp is within the ex- 
ception. Matson v. Farm Bldg. F. 
Ins. Co., 73 N. Y. 310, 29 AmR 149 
[rev 9 Hun 415]. 


92. See supra § 49. 
93...) City eR: (ins. (Cou v.; Corlies,. 21 
Wends) GN. (YY. :36' 034 Amb 9258; 


Hocking v. British America Assur. 
Co., 62 Wash. 738, 113 PRP 259, 36 
LRANS 1155. AnnCas1912C 965; Lon- 
don, yete. Plate, Glass Cos), lutd., v. 
Meath flGlejais ake Leite 4 lt rin ke 
water v. London Assur. Co., 2 Wils. 
C. P. 363, 95 Reprint 8638. And see 
cases infra notes 94-8. 

[a] Usurped power.—The destruc- 
tion of the insured building at the 
instance of municipal. authorities is 
not within the exception of usurped 


power. City F. Ins. Co. v. Corlies, 
21 Wend. (N. Y.) 367, 34 AmD 258. 
{b] Invasion.—The exception as 


to invasion, ete., does not cover acts 
of a mob. Drinkwater v. London 
Assur. Co., 2 Wils. C. P. 363, 95 Re- 
print 863. 

94, Aftna Ins. Co. v. Boon, 95 U.S. 
117, 24 L. ed. 395 [rev 3 F. Cas. No. 
6397 12) Blatchi<y 24,.40. Conn. 5/75 
Barton v. Home Ins. Co., 42 Mo. 156, 
97 AmD 329. But see Portsmouth 
Ins. Co. v. Reynolds, 32 Gratt. (73 
Va.) 613 (where the insured build- 
ings were destroyed by fire communi- 
cated from buildings of the navy 
yard, which had been set on fire by 
the authorities of the United States 
government under an apprehension 
of an attack from the Confederate 
forces of Virginia. The court held 
that the insurers were liable; that 
the alleged threatened attack by the 
Confederate forces was not the cause, 
in a legal sense, of the destruction, 
or if it was the cause, it was the re- 
mote and not the proximate cause; 
that the act of the government of 
the United States in setting fire to 
the government buildings was an in- 
dependent intervening cause suffi- 
cient of itself to account for the 
loss). 

[a] Tlustrations. — (1) Where 
buildings were destroyed by order 
of the commander of United States 
forces during a battle in the Civil 
War, to prevent military stores in 
the buildines from falling into the 
hands of the Confederate forces, the 
insurers were not liable under a 
clause in the policy which excepted 
liability for loss from “militsry or 
usurped power.” Aitna Ins. Co. v. 
Boon, 95 U. S. 117, 24 L. ed. 395. (2) 
A loss resulting from acts of the 
lawful military authorities of the 
United States in resisting an attack 
by the Confederate forces was held 
to be within the exception so far as 
it applied to invasion and military 
power, these being the proximate 
causes of the loss. Barton v. Home 
Ins. Co., 42 Mo. 156. 97 AmD 329. 

95. Rogers v. Whittaker, [1917] 1 
K. B. 942. 


The exception relating to loss from a fire 
caused by a riot relieves the insurer. from liability, 
where such a condition exists, as determined by 
the usual legal definition of a riot.9* It is not neces- 


96. Conner v. Manchester Assur. 
Co., 130 Fed. 743, 65 CCA 127, 70 LRA 
106; Kwong Lee Yuen v. Alliance 
Assur. Co., 16 Hawaii 674; Hawaii 
Land Co. v. Lion F. Ins. Co., 13 Ha- 
waii 164; Reed v. Newark F. Ins. Co., 
74 N.o J. L. 400, 65 A 1053; Hocking 
v. British America Assur. Co., 62 
Wash. 73, 113 P 259, 36 LRANS 1155, 
AnnCas1912C 965. 

[a] TIllustrations.—(1) Where un- 
der an order of the board of health 
to destroy by fire buildings infected 
by a plague, the fire is started and 
spreads accidentally to other build- 
ings including the one insured, the 
fire should be regarded as caused by 
the order of the board of health, al- 
though started in the buildings out- 
side of but near the condemned area, 
if it is so started for the purpose 
of preventing a spread of the fire 
from such area to other uncondemned 
buildings and is reasonably neces- 
sary or reasonably supposed to be 
necessary for that purpose, but not 
if, although done in good faith, it is 
so started by a mistake or merely to 
make room to work in, when burning 
the condemned buildings. Kwong 
Lee Yuen v. Alliance Assur. Co., 16 
Hawaii 674. (2) Where buildings are 
set on fire by order of a civil au- 
thority on account of infection by 
plague, any loss caused by order of 
the civil authority is excepted, but 
loss caused by plague is neither in- 
sured against nor excepted, the or- 
der, and not the plague, should be 
regarded as the cause of the loss 
within the meaning of the policy. 
Hawaii Land Co. v. Lion F. Ins. Co., 
13 Hawaii 164. 

[b] Fumigation.—Where the fire 
results from the fumigation of the 
insured house against smallpox by 
order of the city board of health, its 
order directing the fumigation of the 
house is the preponderating or pro- 
ducing cause of the fire, and not the 
negligence of the health officer in 
fumigating. Hocking v. British 
America Assur. Co., 62 Wash. 73, 113 


P 259, 36 LRANS 1155, AnnCas1912C 
965. . ; 
[ce] Direct or indirect result.— 


The word “indirectly” in such a 
clause covers all the causes of loss 
mentioned, and will exempt the com- 
pany from liability where the loss 
oceurred indirectly by order of any 
civil authorities, as well as where 
it resulted directly therefrom. Hock- 
ing v. British America Assur. Co., 
62. (Wash, 73, 113 P 259; 36: LRANS 
1155, AnnCas1912C 965. 


97. Curtis v. Mathews, [1918] 2 
Fes. eP3 2m latin Pilon On ania 
ADIs 

[a] Damages caused by bombard- 


ment durjng the Irish rebellion held 


covered by such a policy. Curtis v. 
Methews, [1919] 1 K. B. 425 [aff 
[1918] 2 KeeBiy 82bik 


a S.—Luckett-Wake Tobacco 
Co.. v. Globe; ete: EF. Ins. Go., 174 
Fed. 147 (riot). 

Ga.—Phenix Ins. Co. v. Jones, 
Ga. A; 261, 85 SH; 206. 
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sary that the rioters originally assemble for an 
unlawful purpose, in order to bring their acts within 
the clause;°® nor need there be a considerable num- 


ber of persons engaged therein.* 
Civil commotion. 


Notorious resistance. 


sistance to lawful authority,’’ 


surrection, 


who soon yield submission.’ 
[§ 438] 3.. Theft. 


the progress of a fire, 


Ind..—Germania F.. Ins. Co. v. Deck- 
ard, 3 Ind. A. 361, 28 NE 868. 

Ky.—American Cent. Ins. Co. v. 
Stearns Lumber Co., 145 Ky. 255, 140 
SW 148, 36 LRANS 566, AnnCasi913B 
628; Spring Garden Ins. Co. v. Im- 
perial Tobacco Co., 132 Ky. 7, 116 SW 
234, 136 AmSR 164, 20 LRANS 277. 

La.—Dupin v. Mutual- Ins: Co:, :5 
La. Ann. 482; McCargo vy. New Or- 
leans Ins. Co., 10 Rob. 202, 48 AmD 
180. 

Mo.—Strauss. v. 
Co., 16 Mo. A. 555. 

Oh.—Michigan F. & M. Ins. Co. v. 


Imperial F. Ins. 


Whitelaw, 25 Oh. Cir. Ct. 197. 
Pa-—Lycoming §MivetInss \Co.i) v: 
Schwenk, 95 Pa. 89, 40, AmR 
629. 


Eng.—Langdale v. Mason, 1 Ben- 


nett F. Ins. Cas. 16; Marshall Ins. 
p 688. 
[a] Fire caused by riot.—The 


clause excepting “loss caused di- 
rectly or indirectly by invasion, in- 
surrection, riot,” etc., must be con- 
strued as an exemption of the insurer 
from liability for a loss from fire 
caused by a riot, a loss otherwise 
than by fire being entirely outside 
the terms of the policy. Luckett- 
Wake Tobacco Co. v. Globe, ete, F. 
Ins. Co.) 171. Fed. 147. 

[b] Fire or loss: not caused by 
riot.—(1) American Cent. Ins. Co. v. 
Stearns Lumber Co., 145 Ky. 255, 140 
SW 148, 36 LRANS 566, AnnCas1913B 
628. (2). The insurer is not liable 
for loss resulting from fire started 
by rioters, which is communicated 
to an adjoining building, and thence 
to the property of the insured. 
Michigan F. & M. Ins. Co. v. White- 
law, -251-ObeiCirs Ct! 197: 
consequences of the act of lawful 
military authority in resisting armed 
forces is not within the exception as 
to mobs or riots. Harris v. York 
Mut. Ins. Co., 50 Pa. 341. 


“Riot” defined see Riot [384 Cyc 
1770]. : 
99. Dupin v. Mutual Ins. Co, 5 


La. Ann. 482; Lycoming F. Ins. Co. v. 
Schwenk, 95 Pa. 89, 40 AmR 629. 

1. Germania F. Ins. Co. v. Deck- 
ard, 3 Ind. A. 361, 28 NE 868. 

2. Langdale v. Mason, 1 Bennett 
F. Ins. Cas. 16. But see Condlin v. 
Home Dist. Mut. F. Ins. Co., (Hil. 
TT 16) 'Vict!).. 1) Robinson | '&' J.y Dig! 
(Ont.) (holding that ‘civil commo- 
tion” and “riot” are not Synonymous). 

3.  Strau's:v:' Imperial) FY ‘Ins... 'Co., 
94 Mo. 182, 6 SW 698, 4 AmSR 368. 

4 See supra § 49. 

5. See supra § 433. 

6. Ga.—Liverpool, (Oxo 
v. Creighton, 51 Ga. 95. 

La.—Fernandez v. Merchants’ Mut. 
ins, Con wt Wa. Anne l3t; 


etc., . Ins. 


Mo.—Webb vy. A%tna Protection, 
etce., Ins. -Co:., 14 Mo. 3. 
INAS —Sklencher v..* Philadelphia 


A riot is a civil commotion 
within the meaning of this clause.? 
The phrase 
sometimes inserted 
in connection with the clause against invasion, in- 
ete., refers to the extraordinary state 
of affairs where the lawful authorities are over- 
powered, and not tothe acts of a few convicts 


An exception exempting the 
company fom lability for loss caused by theft, 
which is now-found in standard policies # relieves 
the company from the liability which would other- 
wise rest upon it,® to pay for property stolen during 
or during the process of 


(3). The } 
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the removal of 


[$§ 437-439 


the property necessitated by the 


fire,® although’it has been held that where the 
clause merely excepts ‘‘loss by theft,’’ it does not 


include loss from that cause during a necessary 


ever, has been 


‘‘notorious re- 


[§ 439] 4, 
usual exception 


ean Assoc, 72 N, ‘J. Li 48,5 60 °A 
32. 

Okla.—Farmers’, etc., Ins. Co. v. 
Cuff, 29 Okl. 106, 116 P 4385, 35 
LRANS 892. 

7. Leiber v. Liverpool, etc. Ins. 


Co., 6 Bush (Ky.) 639, 99 AmD 695. 

[a] Rule applied.—Where the pol- 
icy provides “that this company will 
not be liable fur any loss or damage 
to goods contained in the show win- 
dow when the loss or damage is 
caused by the light in the window; 
nor shall the company be liable for 
loss by theft,’ and this is the only 
exception of loss by theft either in 
the policy or its conditions, it evi- 
dently applies to theft from the show 
windows, and not to theft committed 
in the necessary removal of the 
goods to save them from impending 
conflagration. Leiber vy. Liverpool, 
é6te,,. Tnsi7Co., 6 Bush Gey) > 639.196 
AmD 695. 

8: ‘Queen Ins" i Co, vasPatterson 
Drug Co., 73 Fla, 665, 74-S 807, LRA 
1917D 1091. 

9. Marsden v. ‘City, 

Pi 2aee 


Cor Lowe ete, 

10. _ See supra § 435. 

11. U. S.—Louisiana Mut. Ins. Co. 
Vv. Tweed, 7 Wall.’ 44, 19° Led. > 65; 
Valley Ins. Co., 


Washburn v. Miami 


ete., Assur, 


2.Fed. 633. 2 Flipp. 664. 
Fla.—Philadelphia Fire Assoc. v. 
Evansville Brewing Assoc., 73 Fla. 
904,75 8 1965 : 
Ga.—Westchester F,. Ins. Co. v. 
Bell, 24 Ga. A. 528, 101, SH 590. 


Ind.—Louisville Underwriters v. 


Durland, 123 Ind.'644, 24 NE 221, 7 
LRA 399; Mark y. Atna Ins. Co., 
29. Ind. 390. 


Ky.—Montgomery v. Firemen’s Ins. 
Co., 16 B. Mon. 427. 

Mo.—McAllister v. Tennessee M. & 
FE.. Ins.. Co., 17 Mo. 306; Roe -v. Co- 
lumbus Ins. Co., 17 Mo. 301, 

N, Y.—Hustace v. Phenix Ins. Co., 
LUD ec IN See Wor ps oe cy 4e OL ap NID DO Dee EP OWan Mil 
App. Div. 309, 75 NYS 568]; Evans 
v. Columbian Ins. Co., 44 N. Y. 146, 
4 AmR 650. 

Oh.—German F. Ins. Co. v. Roost, 
55 Oh. St. 581, 45 NE 1097, 60 AmSR 
711, 36 LRA 236. 

Tenn.—Hall v. National F. Ins. 
Co,, 115 Tenn. 513, .92 SW 402; 112 
AmSR 870, 5 AnnCas 777. 

W. Va.—Smiley v. Citizens’ Fire, 
éete.,,-Ins.. Co.,) 14 VWiioVan 83. 

Wis.—Waldeck v. Springfield F. 
& M. Ins. Co., 56 Wis. 96, 14 NW 1. 

Eng.—Hooley Hill Rubber, etce., 
Co., Ltd. v. Royal Ins. Co., Ltd., 121 
L. T. Rep. N. S. 270 [Lapp dism [1920] 
PORN B. S25 7b 

fa] Thus a standard fire insur- 
ance policy which insures against 
all direct loss or damage by fire, ex- 
cept as thereinafter provided for, 
and which provides that the insurer 
shall not be liable for loss caused 


removal of the property.’ 


Such a restriction, how- 
held to be incompatible with the 


requisite that the insured shall use all reasonable 
means to save his goods from impending destruc- 
tion or damage by fire.® 
sured buildings by a mob during a fire does not 
fall within an exception as to fp e or breakage 
during the removal.’’® 

Explosion 1°—a, 


The plundering of an in- 


In General. The 
of loss-by explosion of any kind 


exempts the insurer from hability for loss caused, 
either directly or indirectly, by an explosion,!! in- 
cluding an explosion of gas, 
or light;!2 and this rule applies even though, under 
the terms of the policy, the imsured is authorized 


caused by a match 


directly or indirectly by an explo- 
sion of any kind, unless fire ensues, 
and in that event, for damage by fire 
only, relieves the insurer from lia- 
bility for all loss caused directly or 
indirectly by explosions of any kind. 
Hustace v.’ Phenix Ins. Co., 175 N. Y. 
292, 67 NE 592, 62 LRA 651 [rev 71 
App. Div. 309, 75 NYS 568]; German 
Fe Inss’ Co.v.: Roost}: 557-Oh. Sti 058s; 
ean 1097, 60 AmSR 711, 36 LRA 
_{b]  Concussion.—Such an exemp- 
tion clause relieves the insurer from 
liability for a loss by concussion 
caused by an explosion in a neigh- 
boring building, whether the explo- 
sion is br ought ‘about by a fire or by 
other cause. Hustace v. Phenix Ins. 
Co., 175 N.Y. 292, 67 NE 592, 62 LRA 
651 [rev 71 App. Div. 309, 75 NYS 
568]; Hall v. National F. Ins. Co., 
115 Tenn. 513, 92 SW 402, 112 AmSR 
870, 5 AnnCas 777. 

{c] Explosion to check conflagra- 
tion.— An explosion of dynamite in 
an adjoining building for the purpose 
of checking a general conflagration 
is within such exception. Westches- 
ter “Ins! Cow Vv, = Bell (24 Gar Ar 
528, 101 SE 590. 

[dad] An .explosion produced inci- 
dentally from manufacturing which 
the parties contemplate will be car- 
ried on in the building insured, and 
which is an inseparable or necessary 
result of the process of manufacture 
is not within such an _ exception. 
Washburn v. Miami Valley Ins. Co., 
2 Fed. 633, 2 Flipp. 664. 

[e] The words “by explosion of 
any kind’ as used in such exception 
are not intended to refer to the 
agency: which produces the explosion 
but have reference to the different 
kinds of materials that explode, such 
as powder, dynamite, gas, and dust. 
Wheeler v. Phenix Ins. Co., 203 N. Y. 
283, 96 NE 452, 38 LRANS 474, Ann 
Cas1913A 1297. 

12. U. S—Mitchell v. Potomac 
Ing: GosWl 83, UWS... 42,522, SOr22" 46 
L. ed. 74 [aff 16 App. (D. C.) 241). 

Colo.—German American Ins. Co. 
v. Hyman, 42 Colo. 156, 94 P 27, 16 


LRANS. 77. 
Ill—Heuer v. Winchester F. Ins. 
Co., 151 Ill. 331, 37 NE 873; Heuer v. 


Northwestern Nat. Ins..Co.,, 144 Ill. 
393, 33 NE 411, 19-DRA 594. 

Towa. —Vorse v, Jersey Plate Glass 
Ins. Co., 119 Iowa 555, 93 NW 569, 
97 AmSR 330, 60 LRA 838. 

Kan.—Maryland Casualty Co. v. 
Gherryvale! Gas, ete. Co., 99 Kan. 
563, 162 P 313, LRA1917C 487. 

Mo.—Stephens y. Philadelphia Fire 
Assoc., 139 Mo. 369, 123 SW 63. 

N. J.—Ross v. Liverpool, etc., Ins, 
Co., 83 N. J. L. 340, 84 A 1050. 

N. Y.—Briggs v. North American 
Mercantile Ins. Co., 53 N. Y. 
[aff 66 Barb. 325]. 


or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to keep explosives on the premises.1* Where, how- 
ever, the explosion is caused by a preceding hostile 
fire during its progress in the insured premises, 
the insurer is liable both for the loss caused by 
the fire and also that caused by the explosion, since 
_the fire is the proximate cause of the whole loss 
and the explosion is a mere incident.1* 

It has been held that 
under such an exemption without qualification, there 
would be no lability for fire resulting from an 
explosion,’® and this rule has been held to apply 
where the policy provides that if the building falls, 
except as the result of fire, the insurance shall 
cease, and the building falls by reason of an explo- 
sion and the fire then breaks out.1® 
the policy further provides that the insurer shall 
not be liable for loss, etc., unless fire ensues, and 
in that event, for damage by fire only, the insurer 
is liable for loss caused by a fire resulting from 
the explosion, although not for loss resulting di- 


Explosion followed by fire. 


S. D—Home Lodge Assoc. v. Queen 
Ins. €o.,21 S..D. 165,.110 NW 778. 

Eng.—Stanley v. Western Ins. Co., 
Li Ropes BHxeh. 71. 

Can.—Hobbs vy. Northern 
Co;,| 42- Can: S.C..631- 

[a] The ignition of the explosive 
substance must be caused by an ac- 
tual zombustion involuntarily or 
illegally started, which is called a 
negligent or unlawful fire, and not 
a harmless combustion such as a 
lighted match, burning gas jets, or 
a lighted cigar, which are called in- 
nocent fires. Stephens v. Philadel- 
phia Fire Assoc., 139 Mo. A. 369, 123 
SW 


Assur. 


63. 

13. Mitchell v. Potomac Ins. Co., 
183 2Us 1S: 42,6022 SCt 22) 46. irs ed. 
74; Ross v. Liverpool, ete., Ins. Co., 
83 N. J. L. 340, 84 A 1050; Smiley v. 
Citizens’ F., ete., Ins. Co., 14 W. Va. 
330 

{a] An explosion caused by gaso- 
line kept in a retail store and tin 
stove is not covered by a policy in- 
suring the stock of goods by a writ- 
ten clause including the grant of a 
privilege to keep a limited quantity 
of gasoline, where the printed 
clauses of the policy exclude liability 
for explosions of any kind unless fire 
ensues, and then cover loss or dam- 
age by fire only. Mitchell v. Potomac 
Insi) Col wals3') Wi Sf 42; 225 SCti22 71416 
L. ed. 74 [aff 16 App. (D. C.) 241]. 

[b] Superseding -exemption.—The 
payment of an additional premium 
and attachment of a rider to the 
policy permitting the insured to keep 
automobiles, and a warranty by_ him 
not to keep more than five gallons 
of gasoline, does not supersede an 
exemption of liability for explosions. 
Ross. v. Liverpool, ete., Ins. Co., 838 
N. J. L. 340, 84 A 1050. ‘ : 

14. U. S—wWashburn v. Miami 
Valley Ins. Co., 2 Fed. 633, 2 Flipp. 
664. 

Cal.—Rossini v. St. Paul F. & M. 
Ins.i:Co.,. 188 BP 565: 

Colo.—Western Ins. Co. v._ Skass, 
64° Colo. 342, 171 P 358; German 
American Ins. Co. v. Hyman, 42 Colo. 
156, 94 P 27, 16 LRANS 77. 

Fla.—Philadelphia Fire Assoc. v. 
Bvansville Brewing Assoc., 73 Fla. 
904, 75 S 196. 

Ky.—New Hampshire F. Ins. Co. v. 
Rupard, 187 Ky. 671, 220 SW 588. 

N. Y.—Wheeler v. Phenix Ins. Co., 
203 N. Y. 283, 96 NE 452, 38 LRANS 
474, AnnCas1913A~° 1297; Briggs v. 
North American Mercantile Ins. Co., 
53 N. Y. 446 [aff 66 Barb. 325]; Bird 
v. St. Paul F. & M. Ins. Co., 180 App. 
Div. 470, 167 NYS 707 [rev on other 
grounds 224 N. Y. 47, 120 NE 86]. 

Ss. D.—Home Lodge Assoc. _V. 
Queen Ins. Co., 21 S. D. 165, 110 NW 
778. 3 

Tenn.—Hall v. National F. Ins. Co., 
115° Tenn. 513, 92 SW 402, 112 AmSR 
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But where 


870, 5 AnnCas 777. 

[a] Thus where a hostile fire, 
which in its natural course would 
totally or partially destroy the in- 
sured property, precedes and causes 
the explosion, the insurer is liable 
for all of the damages caused by 
either the fire or the explosion. New 
Hampshire F. Ins. Co. v. Rupard, 
187 Ky. 671, 220 SW 538. 

15. Tanneret v. Merchants’ Mut. 
Ins. Co., 34 La. Ann. 249; Tanneret 
v. Merchants’ Mut. Ins. Co., Mann. 
Unrep. Cas. (la.) 84; United L., etc., 
Ins. Co. v. Foote, 22 Oh. St. 340, 10 
AmR 735; Greenwald v. Insurance 
Coun 3 Philae(Papy 323s 

16. Northwestern Nat. Ins. Co. v. 
Westmoreland, (Tex. Civ. A.) 215 SW 
471; Waldeck v. Springfield F. & M. 
Ins. Co.,.56-Wis. 96,14 NW, 1. See 
generally infra § 442. But see Ros- 
sini v. St. Paul F. & M. Ins: Co., 
(Cal.) 188 P 564 (holding that where 
a fire policy exempts an insurer from 
liability for loss caused by explosion 
unless fire ensues, the insurer, de- 
spite a further clause that if the 
building shall fall as result of fire 
all insurance shall immediately 
cease, is liable for damage resulting 
from a fire ensuing upon an explo- 
sion, although the explosion caused 
the building to fall). 

17. U. S.—Leonard v. Orient Ins. 
Co.}- 109 : Med. .286,..48 CCA 369, 54 
LRA. 706. 

Cal.—Rossini v. St. Paul F. & M. 
Ins. Co., 188 P 564. 

Colo.—German American Ins. Co. 
v. ‘Hyman, 42.Colo. 156, 94 P 27, 
16 LRANS 77. 

Ill.— Commercial Ins. Co. v. Rob- 
inson, 64 Ill. 265, 16 AmR 557. 

Ind.—German Baptist Tri-Country 
Mut. Protective Assoc. v. Conner, 
64 Ind. A. 293, 115 NE 804. 

Mich.—Walker v. Western Under- 
writers’ Assoc., 142 Mich. 162, 105 
NW 597. 

Mo.—Cohn vy. National Ins. Co., 96 
Mo. A. 315, 70 SW 259. 

N. Y.—Wheeler v. Phenix Ins. Co., 
203 N. Y. 2838, 96 NE 452, 38. LRANS 
474, AnnCas1913A 1297; Hayward v. 
Liverpool, ete, L., ete. Ins. Co., 2 
Abb. Dec. 349, 3 Keyes 456, 3 Transcr. 
A. .180, 5 AbbPrNS 142 [aff 20 
Neo Yen Super: 385, :.393);..Briges : v. 
People’s Ins. Co., 66 Barb. 330. 


Oh.—Boatman’s F. & M. Ins. Co. 
v. Parker, 23 Oh. St. 85, 18 AmR 
228. 

Pa.—Heffron v. Kittanning Ins. 


Co., 1382 Pa. 580, 20 A 698. 
Wis.—Waldeck v. Springfield F. & 
M. Ins... Co.,-56 Wis. 96, 14 NW 1. 
fa] Apportionment of loss. 
Where the loss is caused by a fire 
resulting from an explosion of a 
gasoline stove, the fact that the 
damages attributable to the explo- 
sion and those attributable to the 
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rectly from the explosion.17 

[§ 440] b. Of Boiler. 
in some policies, exempts the insurer from liabil- 
ity for loss occasioned by the explosion of a steam 
Where, under such an exception, there is 
an explosion of a steam boiler in use in the building 
where the property is situated, whereby fire is 
brought in contact with and consumes the prop- 
erty, the loss is within the exception created by 
the condition, and the insurer is not liable.1® 

[§ 441] 5. Lightning and Earthquake. 
ception of liability from lightning, unless fire en- 
sues, excludes a recovery against the insurer for 
damage caused by lightning alone,2° and even with- 
out such clause, a policy covering loss by fire does 
not cover loss by lightning not followed by fire,?! 
notwithstanding a by-law, referred to in the policy, 
recognizes lightning as one of the risks assumed.2? 
But the insurer is liable for a loss resulting from a 
fire caused by the lightning,?* and under some stat- 


An exception, contained 


An ex- 


fire are not apportioned does not pre- 
clude plaintiff from recovering, in 
the absence of evidence that the ex- 
plosion of itself did any damage. 
Walker v. Western Underwriters’ 
Assoc., 142 Mich. 162, 105 NW 597. 

18. U. S.—American Steam Boiler 
Ins. Co. v. Chicago Sugar Refining 
Co., 57 Fed. 294, 6 CCA 336, 21 LRA 
572; Washburn vy. Miami Valley Ins. 
Co., 2 Fed. 633, 2 Flipp. 664. . 

La.—Millaudon v. New Orleans 
es, Co., 4 La. Ann. 15, 50 AmD 

N. Y.—Strong v. Sun Mut. Ins. 
Co;;4.34..N.,, ¥.9 103,) 88 .AmD, 2420 St: 
John v. American Mut. F. & M. Ins. 
Co;,, dil gNe) Yok DUG batt le Duerasa cs 
Hayward v. Liverpool, ete., Ins. Co., 
2 Abb. Dec. 349, 3 Keyes, 456, 3 
Transcr. A. 180, 5 AbbPrNS 142, 3 
Hd 618 note [aff 20 N. Y. Super. 

Oh.—Boatman’s F. & M. Ins. Co. 
v. Parker, 23 Oh. St. 85, 13 AmR 228; 
United. L.,/ete.;; Ins. Cov... Wooten. 2 
Oh. St. 340, 10 AmR 735. 

Wis.—Thurston vy. Burnett, ete. 
Farmers’ Mut. F. Ins. Co., 98 Wis. 
476, 74 NW 131, 41 LRA 316. 

19. St. John v. American Mut. F. 
&}M.. Ins. Co;, 14 NevyY.hbl6wLartes 
Nx: Super. 1371]. 

20. Maxwell v. Springfield F. & 
M. Ins. Co., (Ind. A.) 125 NE 645; 
Wausau Tel. Co. v. United Firemen’s 
Ins.” \Co;, 5123" + Wis..,536; 1015 NW 
1100. 

Lightning insurance generally see 
Lightning Insurance [25 Cye 959]. 

21. Andrews v. Union Mut. F. Ins. 
Co., 37 Me. 256; Kenniston v. Meri- 
mack County Mut. Ins. Co., 14 N. H. 
341, 40 AmD 193; Babcock v. Mont- 
gomery County Mut. Ins. Co., 4 N. Y. 
326 [aff 6° Barb 637}. 

[a]. Custom.—Where the policy 
provides for insurance against fire 
and a building is thereafter knocked 
down by lightning but not burned, 
a custom of the insurer to pay for 
damage caused by lighting in such 
cases aS well as by fire is imma- 
terial, and plaintiff is not entitled by 
reason thereof to recover for the 
damage to the property by _light- 
ning. Sleet v. Farmers’.Mut. F. Ins. 
ory (Ky.) 113 SW 515, 19 LRANS 


22. 
Cos 


Andrews v. Union Mut. F. Ins. 
37 Me. 256. \ 

23. Maxwell v. Springfield F. & 
M.'Ins. ‘Col, (Inds At) 125 » NIRV +645; 
Kenniston v. Merrimack County Mut. 
Ins.) \Co.,, LAN. H. 340,40 AmD 493; 
Wausau Tel. Co. v. United Firemen’s 


Ins. o:Co., 1238. ewWis. 535,201 JaNiWi 
1100. : 
[a] Artificial current.—Where the 


standard policy expressly makes the 
insurer liable for a fire resulting 
from lightning, and prohibits the 
making of agreements inconsistent 
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utes an exception excluding such loss cannot be 
Where the policy contains 
a lightning clause by which the insurer is rendered 
liable for loss eaused by lightning as well as by 
fire, it is immaterial whether the fire results from 


added to the policy.*# 


the lightning or not.?® 
Rarthquake. 


from the earthquake.?? 
been held not to extend to a loss 
which could not be extinguished 


breaking of the water main by an earthquake 
shock,?8 or to a loss indirectly caused by the progress 


with its provisions, a provision that 
the insurance should not cover any 
loss or damage to property caused 
by an-electric current, whether arti- 
ficial or natural, should not be con- 
strued as referring to a Joss by fire 
caused by an artificial current of 
electricity, since, if so construed, the 
exception from “liability would be 
created by the same clause as that 
referring to losses caused by natural 
currents of electricity, which by the 
express terms of the policy,. cannot 
apply to a loss by fire. Wausau Tel. 
Co. v. United Firemen’s Ins. Co., 123 
Wis. 535, 101 NW 1100. 

24, Wausau Tel. Co. v. United 
Firemen’s Ins. Co., 123 Wis. 535, 101 
NW 1100. 

[a] Thus, where the addition of 
any provision or condition to the 
policy, except schedules of property 
and other matters necessary to ex- 
press the conditions of any particu- 
lar risk, which conditions must not 
be inconsistent with or waive any of 
the provisions of the standard pol- 
icy, is prohibited, an exception of a 
fire loss caused by a natural elec- 
tric current, thatis, lightning, cannot 
be added to the policy. Wausau Tel. 
Co. v. United Firemen’s Ins. Co., 
123 Wis. 535, 101 NW 1100. 

25. Cummings v. Pennsylvania F. 
Ins. Co., 1538 Iowa 579, 134 NW 79, 
37 LRANS 1169, AnnCas1913B 235; 
Hapeman vy. Citizens’ Mut. F. Ins. 


Co., 126 Mich. 191, 85 NW 454, 86 
AmSR 535; Haws v. St. Paul F. & 
Marinss Co 1304 2a, dls, Lp A eo LB 
18 A 621, 2, LRA 52; Spensley v. 
Lancashire Ins. Co., 54 Wis. 438, 11 
NW 894. 


26. Commercial Union Assur. Co. 
ve "Pacific, Union “Club, 1269 Wed. 776, 
95 CCA 242; McEvoy v. Security F. 
Ins. (Cor 1LlOweMd! 275, 7384 "1b i032 
AmSR 428, 22 LRANS 964. 

27. Richmond Coal Co. v. Com- 
mercial Union Assur. Co., 159 Fed. 
985 [rev on other grounds 169 Fed. 
746, 95 CCA 178, 17 AnnCas_ 1092 
(certiorari den 215 U. S. 609, 30 SCt 
410, 54 L. ed’ 347)]; Henry Hilp 
Tailoring Co. v. Williamsburgh City 
We inser Con low, Mea. Zs) PAcine 
Union Club v. Commercial Union 
foe Coy, nla Cale At S085 10%" VP 
728. 

{a] Thus, where a policy insures 
against all direct loss by fire except 
as thereinafter provided, and then 
declares that the insurer shall not 
be liable for loss caused directly or 
indirectly by earthquake, the ex- 
ception is loss by fire caused directly 
or indirectly by earthquake, and not 
loss caused directly or indirectly by 
earthquake alone. Pacific Union Club 
v. Commercial Union Assur. Co., 
Cal, A. 503, 107 P 728. 

[bob] The rule of proximate cause 
in actions for breach of contract, 
and not for torts, governs in deter: 
mining whether, under the contract, 
the earthquake directly or indirectly 
induced the happening of the fire 
insured against. Pacific Union Club 
v. Commercial Union Assur. Co., 12 


Under some policies the insurer is 
exempt from liability for loss caused directly or in- 
directly by earthquake,2® and this includes a loss 
caused by a fire which results directly or indirectly 
But such exemption has 
caused by a fire 


FIRE INSURANCE 


[§§ 441-442 


of a fire from other property, although originally 
caused by an earthquake.” 

[§ 442] 6. Falling of Building.®° It is usual to 
provide in a policy that, on the falling of a building 
except as the result of fire, all insurance by the 


policy on such building or its contents shall imme- 


because of the 


Calis Ata503,, 07- (PVT2R. 
{c] Validity of provision.—A pro- 
vision exempting the insurer from 


liability for any loss or damage by 
fire caused directly or indirectly by 
earthquake is valid and enforceable. 
Richmond Coal Co. v. Commercial 
Union Assur. Co., 159 Fed. 985 [rev 
on other grounds 169 Fed. 746, 95 
CCA 178, 17 AnnCas 1092, certiorari 
den 215° U. S. 609, 30 SCt 410, 54 
L. ed. 347]. 

28. Commercial Union Assur. Co. 
v. Pacific Union Club, 169 Fed. 776, 
95 CCA 242. 

29. Norwich Union F. Ins. Soc. v. 
Stanton, 191 Fed. 813, 112 CCA 327; 
Williamsburgh City F. Ins. Co. v. 
Willard, 164 Fed. 404, 90 CCA 392, 
21 LRANS 103 [certiorari den 212 
U! (S581, 29°SCt. 690, 53) Lk ed: 66015 
Pacific Heating, etc., Co. v. Williams- 
burgh City F. Ins. Co., 158 Cal. 367, 
111 P 4; McEvoy v. Security F. Ins, 


‘Co., 110 Md. 275, 73 A 157, 132 AmSR 


428, 22 LRANS 964. 

{a] “By or through earthquake.” 
—(1) A clause, exempting the insurer 
from liability for loss or damage 0oc- 
ecasioned “by or through ... earth- 
quake,’’ does not exempt the insurer 
from liability for a loss caused by 
fire alone, although such fire spread 
from other property, in which it was 
directly caused by an earthquake. 
Norwich Union F. Ins. Co. v. Stan- 
ton, 191 Fed. 813, 112 CCA 327; Baker 


v. Williamsburgh City F. Ins. Co., 
157 Fed. 280; Pacific Heating, etc., 
Co. v. Williamsburgh City F. Ins. 
Co} 168) Cals 367, 1110 P+-4— But 
see Henry Hilp Tailoring Co. v. 
Williamsburgh City F. Ins. Co., 
157 Fed. 285 (holding that such a 
fire is within the exemption). Ca) 


Under a provision that the company 
shall “not be liable for loss caused 
directly or indirectly by invasion 
... or for loss or damage occasioned 
by or through any... earthquakes,” 
the words “directly or indirectly” do 
not apply to the provision respecting 
earthquakes, and construing such 
provision most strongly against the 
insurer in accordance with the set- 
tled rule, and giving the words their 


common, ordinary meaning, the 
word “occasioned” is equivalent to 
“caused,” and the phrase “by or 


through” is but a repetition of words 
meaning the same thing, so that the 
provision excepts only loss or dam- 
age caused directly by earthquake, 
and a loss indirectly caused by the 
progress of a fire from a distance, 
although originally started by an 
earthquake, is not within the exemp- 
tion. Williamsburgh City F. Ins. Co. 
v. Willard, 164 Fed. 404, 90 CCA 392, 
21 LRANS 103 [certiorari den 212 
U. S. 581, 29 SCt 690, 53 L. ed. 660]. 
(3) The provision exempts the com- 
pany from liability for a loss only 
where an earthquake is the immedi- 
ate, direct, and proximate cause of 
the fire which destroyed the pron- 
erty. Baker v. Williamsburgh City 
F.. Ins, Co., 157 Fed. 280. 


{[b] Effect of statute—The in- 


diately cease, and under such provision recovery 
eannot be had for damages caused by a fire which 
breaks out as the result of a fall of the building 
from some other cause.*! 
exception may apply there must be an actual fall *? 
of the entire building;** or where the contract pro- 
vides that liability shall cease ‘‘if the building or 
any part thereof fall except as the result of fire,’’ 
the fall of a material and integral part of the 


But in order that this 


surer is not.exempted from liability 
in such case by a statute, which 
provides that, ‘‘when a peril is speci- 
fically excepted in a contract of in- 
surance, a loss which would not have 
occurred——but” for such . peril) is 
thereby excepted, although the im- 
mediate cause of the loss was a peril 
which was not excepted,’ since the 
peril “specially excepted” is fire di- 
rectly caused by earthquake, and it 
was not the intention of the statute 
to create an exefnption wider than 
that stipulated for by the parties. 
Williamsburgh City F. Ins. Co. v. 
Willard, 164 Fed. 404, 90 CCA 392, 21 
LRANS 103 [certiorari den 212 U. S. 
581, 29 SCt 690, 53 L. ed. 660]; (Cal. 
Civ. Code § 2628); Pacific Heating, 
ete, Co. v. Williamsburgh City F. 
Ins."€o., £58: Cabecsew, 112) Pr. 

36. See generally supra § 434. 

31. U. S.—Western Assur. Co. v. 
J. H. Mohlman Co., 83 Fed. 811, 28 
CCA 157, 40 LRA 561. 

Ala.—Ogburn-Griffin Grocery Co. 
v. Orient Ins. Co., 188 Ala. 218, 66 
S 434. 

Ill.—Firemen’s Fund Ins. Co. v. 
Sepercestion Rodeph Sholum, 80 Ill. 
od. 

Iowa.—Cummings vy. Pennsylvania 
F. Ins. Co., 153 Iowa 579, 134 NW 
ah 37 LRANS 1169, AnnCas1913E 

Miss.—Nichols v. Sun Mut. Ins. 
cen 71 Miss. 326, 14 S 263, 42 Am 

N. Y.—Nelson v. Traders’ Ins. Co., 
181 N. Y. 472, 74 NE 421 [aff 86. 
App. Div. 66, 83 NYS 220]; Eppens, 
ete., Co. v. Hartford F. Ins. Co., 99 
App. Div. 221, 90 NYS 1035. 

Tex.—Northwestern Nat. Ins. Co. 
eee ee (Civ. A.) 215 SW 

Wis.—Waldeck v. Springfield F. & 
M. Ins. Co., 56 Wis. 96, 14 NW 1. 

32. Firemen’s Fund Ins. 
Congregation Rodeph Sholum, 80 Ill. 
558; Teutonia Ins. Co. v. Bonner, 81 
Ill. A. 231; Eppens, etec., Co. v. Hart- 
ford F. Ins. Co., 99 App. Div. 221, 
90 NYS 1035. 

{a] Mlustration.—Where a church 
building, which stood upon posts or 
blocks, was, by the violence of a 
storm, forced partly off the posts 
upon which it rested, so that it 
leaned toward the street and was 
out of plumb, but the building still 
remained united, and while in this 
condition was destroyed by fire, the 
exception did not apply, as the build- 
ing, although greatly damaged, had 
not fallen. Fireman’s Fund Ins. Co. 
v. Congregation 'Rodeph Sholom, 80 
Til. 558; 

[b] The weakening of the walls 
by an explosion, causing them to 
fall the more readily from a fire 
which followed, does not relieve the 
insurer from liability. Eppens, ete., 
Co. v. Hartford F. Ins. Co., 99 App. 
Div. 221, 90 NYS 1035. 

33. Breuner v. Liverpool, etc., 
Ins. ‘Coys #51 Cale 101) a2 TAR. 703" 
Saeniwte Ins. Co. v. Mette, 27 Ill. 


For later cases, developments and changes in the jaw see cumulative Annotations, same title, page and note number, 
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§§ 442-443] 
building is essential.34 


ing the clause.*5 


[§ 443] 7. Negligence or Misconduct—a. Of In- 
Except where the policy 
stipulates that the insurer shall not be liable for 
loss caused by the neglect of the insured to use 
all reasonable means to save and preserve the prop- 
erty when it is endangered by fire,?¢ mere negli- 
gence or carelessness on the part of the insured or 


sured or His Servants. 


of his servants, although directly 


34 U. S.—Foster v. Home Ins. 
Co., 1438 Fed. 307, 74 CCA 445. 

Cal.—Clayburgh v. Agricultural 
Inist SCor1 55) Cally 708; M102) Pey812; 
18 AnnCas 579. 

Ga.—Phenix Ins. Co. v. Jones, 16 
Ga. A. 261, 85 SH 206. 

N. Y.—wNelson v. Traders’ Ins. Co., 
18i UN. YY. 472, 74- NE 421 [aft “88 
App. Div. 66, 83 NYS 220]. 

Tenn.—London, etc. F. Ins. Ca. 
v. Crunk, 91 ‘Tenn. 376, 23 SW 140. 

Tex.—Home Mut. Ins. Co. v. Tomp- 
kies, 30 Tex.-Civ. A. 404, 71 SW 812 
{aff 96 Tex. 187, 71 SW 814]. 

{a] Where no substantial part of 
the building has fallen or become 
untenantable, and plaintiff has not 
abandoned it before the fire, such 
clause does not preclude a recovery. 
Phenix Ins. Co. v. Jones, 16 Ga. A. 
261, 85 SE 206. 


35. Mass.—Dows v. Faneuil Hall 
Ins. Co., 127 Mass. 346, 34 AmR 
384, 


Minn.—Ermentrout v. Girard F. & 
M. Ins. Co., 63 Minn. 305, 65 NW 635, 
56 AmSR 481, 30 LRA 346. 

Mo.—Renshaw v. Fireman’s Ins. 
Co., 33 Mo. A. 394. 

Nebr.— Wiig v. Girard F. & M. Ins. 
Co., 100 Nebr. 271, 159 NW 416, LRA 
1917F 1061. 

N. Y.—Nelson v. Traders’ Ins. Co., 
181 N. Y. 472, 74 NE 421 [aff 86 
App. Div. 66, 88 NYS 220]. 

Eng.—Johnston v. West of Scot- 
jand Ins. Co., 7 Ct. Sess. Cas. 52. 

36. U. S.—Rogers v. Attna Ins. 
Co., 95 Fed. 103, 35 CCA 396. 

Ark.—Beavers v. Security Mut. 
Ins. Co., 76 Ark. 595, 90 SW 13, 6 
AnnCas 585; German American Ins. 
Co. v. Brown, 75 Ark. 251, 87 SW 


135. 
Ga.—Insurance Co. of North Amer- 


ica v. Leader, 121 Ga. 260, 48 SE 
972. J 

Ill.—Lycoming Ins. Co. v. Barrin- 
ger, 73 Ill. 230. 


Me.—Bouchard v. Dirigo Mut. F. 
Ins. Co., 114 Me. 361, 96 A 244. 

Mich.—Raymond v. Farmers’ Mut. 
F, Ins. Co., 114 Mich. 386, 72 NW 
254. 

Mo.—Bushnell v. Farmers’ Mut. 
Ins. Co., 110 Mo. A. 223, 85 SW_103; 
Fleisch v. Insurance Co. of North 
America, 58 Mo. A. 596. 


N. Y.Jones v. Howard Ins. Co., 


117,N.. Y..103, 22 NE 578 [aff 10 
NYSt 120, 27 NYWklyDig 167]; Bus- 
worth v. Adtna Ins. Co. 89 N. Y. 
186. 

N. D.—Nome First Nat. Bank v. 
German American Ins. Co., 23 N. D. 
139, 134 NW 873, 38 LRANS 213. 


Wis.—Siemers v. Meeme Mut. 
Home Protection Ins. Co., 143 Wis. 
114, 126 NW 669, 139 AmSR_ 1083. 


Ont.—Devlin v. Queen Ins, Co., 46 
Uae. OB. 611. 

[a] Duty at time of fire.—A pro- 
vision in a policy that, in case of a 
fire or exposure to loss or damage 
thereby, it shall be the duty of the 
insured to use their best endeavors 
for saving and preserving the prop- 
erty defines the duty of. the insured 
only when the property is on fire, or 
is so menaced by fire that damage is 
likely to result, and is not violated 
by taking off the spark arrester of 
an engine while the engine was being 
wsed to’cut ensilage and before the 
fire started. Siemers v. Meeme Mut. 
Home Protection Ins. Co., 143 Wis. 


* Where the fall is a direct 
result of the fire, the insurer is liable notwithstand- 
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in the assured, 


causing or con- 


114, -126 NW 669, 189 AmSR 1083. 

[b] Effect of negligence.—The 
neglect of the insured to use all 
reasonable means to save the prop- 
erty will not avoid the policy, but 
will only prevent a recovery for so 
much of the property as could have 
been saved by the use of reasonable 
means at insured’s command. Ger- 
man American Ins. Co. v. Brown, 75 
Ark. 251, 87 SW 135. 

{c] The term “gross negligence,” 
(1) as used in a condition exempting 
the company from loss on that ac- 
count, means want of that diligence 
which even careless men are accus- 
tomed to exercise. Lycoming Ins. 
Co. ‘vi Barringer,: 73) Til. 230... (2) Al- 
though the policy makes an act of 
gross negligence by the tenant the act 
of the insured, the mere fact that the 
tenant set fire to some brush near by, 
from which the house burned, does 
not prevent recovery on the policy, 
in the absence of proof of negligence 
by the tenant. Bushnell v. Farmers’ 
Mut. Ins. Co., 110 Mo. A. 223, 85 SW 
103. 

Duties of insured after loss see 
infra § 467. 

387. U. S.—Waters v. Merchants’ 
Louisville Ins. Co., 11 Pet. 213, 9 L. 
ed. 691; Columbia Ins. Co. v. Law~ 
rence; {10° Pet. 507, “9 “LL. e6d.¥ 512; 
Rogers v. Atna Ins. Co. 95 Fed. 
103, 35 CCA 396; Catlin v. Springfield 
Ey Insh Col ib ten Casa sNon i 2;522i0 1 
Sumn. 434; Gunther y. Liverpool, 
ete., Ins. Co., 85 Fed. 846, 20 Blatchf. 
362; Levi v. New Orleans Mut. Ins. 
Assoc., 15 F. Cas. No. 8,290, 2 Woods 
63. 
Ill._—Lycoming Ins. Co. v. Barrin- 
ger, 73 Ill. 230; Firemen’s Ins. Co. 
Vv. stent Paper, iete., Cox, "bo. i11: 
A. 511. 


Ind.—Franklin Ins. Co. v. Hum- 
phrey, 65 Ind. 549, 32 AmR 78; 
Aurora F. Ins. Co. vy. Johnson, 46 Ind. 
315 


Iowa.—White v. Home Mut. Ins. 
Co., 179 NW 315; Nash v. American 
Ins. Co., 174 NW 3878; Des Moines 
Ice Co. v. Niagara F. Ins. Co., 99 
Iowa 193, 68 NW 600. 

Kan.—St. Paul F. & M. Ins. Co. v. 
Owens, 69 Kan. 602, 77 P 544; Phenix 
Ins. Co. v. Sullivan, 39 Kan. 449, 18 
PAb528. 

Ky.—Bindell v. Kenton County As- 
sessment F. Ins. Co., 128 Ky. 389, 
391,. £08 SW! 325,83) Kyl 38559129 
AmSR 303, 17 LRANS 189 [quot 
Cyc]; German Ins. Co. v. Goodfriend, 
97 SW 1098, 80 KyL 218; Scottish 
Union, ete., Ins. Co. v. Strain, 70 SW 
274, 24 KyL 958. 

La.—Henderson v. Western M. & 
F. Ins. Co., 10 Rob. 164, 43 AmD 176. 

Me.—Bouchard v. Dirigo Mut. F'. 
Ins. Co., 114 Me. 361, 96 A 244; Wil- 
liams v. New England Mut. F. Ins. 
Co., 31 Me. i219. 

Mdi—Marylang: EH. ‘Ins: )sCo. 07. 
Whiteford, 31 Md. 219, 1 AmR 45. 

Mass.—Todd v. Traders’, etc., Ins. 
Co., 230 Mass. 595, 120 NE 142; John- 
son v. Berkshire Mut. F. Ins. Co., 4 
Allen 888; Chandler v. Worcester 
Mut: &. Ins.’Co.;, 3 Cushisd28. 

Mo.—Wertheimer-Swarts Shoe Co. 
Vil. JS Casualty Co.) 272:' Mo: 35, 
75 SW 635, 95 AmSR 500, 61 LRA 
766; St. Louis Ins. Co. v. Glasgow, 
8 Mo. 713, 41 AmD 661. 

N. H.—Gove v. Farmers’ Mut. F. 
Ins. Co., 48 N. H. 41, 97 AmD 572, 
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tributing to the loss, is one of the risks covered 
by the insurance and does not relieve the insurer 
from liability;?7 and this rule applies even where 


the contract excepts losses originating by ‘‘design 
bt) 


if the negligence does not amount 


to design.** However, even though there is no stipu- 
lation in the policy to that effect, if the insured’s 
acts of neghgence or misconduct are such as to show 
a willful and fraudulent purpose or design to de- 
stroy the property, he cannot recover on the policy,?? 
as where he prevents efforts which would be avail- 


2 AmR 168; Huckins v. 
Mint Heals. Co. od New lope 

N. Y.—Gates v. Madison County 
Mut. Ins. Co., 5 N. Y. 469, .55 AmD 
360; D’Autremont v. Philadelphia F. 
ASSO. 65" Eun “475, 20° (NYS 344: 
Champlin v. Railway Pass. Assur. 
Co., 6 Lans. .71; St. John v. Ameri- 
can Mut. (Hs & Wie ins. “Con -oe Nem 
Super. 371 [aff 11 N. Y. 516]; Grim 
v.)| Pheenix “Inss»Co., 13 Johns. 451. 

N. C.—Willis v. Germania, etc., 
EV eins? ‘Cosy 79) NavG Bs5s 

Oh.—IEnterprise Ins. Co. v. Parisot, 
35 Oh. St. 35, 35 AmR 589; Perrin 
vi. “Protection. Ins?.Co.,ja11 sOhns day, 
388 AmD 728. 

Pa.—Cumberland Valley Mut. Pro- 
tection Co. v. Douglas, 58 Pa. 419, 
98 AmD 298; Phoenix F. Ins. Co. v. 
Cochran, 51 Pa. 143; Citizens’ Ins. 
Co. v. Marsh, 41 Pa. 386. 

Tex.—St. Paul F. & M. Ins. Co. 
v. Huff, (Civ. A.) 172 SW 755. 

Wis.—Crandon First Nat. Bank v. 
Unis. -widelity,” ete) Compa s00msvwass 
601, 137 NW 742; Pool v. Milwaukee. 
Mechanics’ Ins. Co., 91 Wis. 530, 65 
NW 54, 51 AmSR 919; Karow v. New 
York Continental Ins. Co., 57 Wis. 
56, 15 NW 2%, 46-AmR 17; Troy F. 
Ins. Co. v. Carpenter, 4 Wis. 20. 

Eng.—Shaw v. Roberds, 6 A. & E. 
75, 33 ECL 68, 112 Reprint 29; Jame- 
noe Vin Royaloins, Cosi ia Cite 

Ont.—Johnston v. Dominion Grange 
Mut. FP. Ins. Co. 23.,Ont. A) 729) Dev- 
a v. Queen Ins:'Co:, 46 U.'Crn@; Bt 

Newfoundl.—Neville v. 
¥F. Ins. Co., 4 Newfoundl. 120 

[a] Rule applied.—The insurer is 
not relieved from liability for the 
loss of an automobile by fire, by the 
mere fact that the owner was neg- 
ligent. White v. Home Mut. Ins. Co., 
(lowa) 179 NW 815. 

38. Catlin v. Springfield F. Ins. 
one 5 F. Cas. No. 2,522, 1 Sumn. 434, 


People’s 
38. 


Hquitable 


“Design imports plan, scheme, in- 
tention, carried into effect. The loss, 
to be by design of the assured, in 
the sense of the policy, must be by 
incitement, connivance, or co-opera- 
tion of the assured, directly or in- 
directly, with the persons, who were 
the agents in the act. It is not 
sufficient, that he is neslivent in 
leaving the premises derelict, and 
thus exposing them to the wanton 
or criminal acts of intruders. Neg- 
ligence is not design.’’ Catlin v. 
Springfield F. Ins. Co.,. supra. 

39. U. S.—Meily Co. v. London, 
etc., EF. Ins. Co., 142 Med. 873 [aff 
148 Fed. 683, 79 CCA 454]; Williams 
v. New England Ins. -Co., 29 FB. Cas. 
No. 17,731, 3) Cliff. 244. 

Fla.—Hartford F. Ins. Co. v. Red- 
ding, 47 Fla. 228, 37 S 62, 110 AmSR 
118, 67 LRA 518. 

Ill.—D. I. Felsenthal Co. v. North- 
ern Assur. Co., Ltd., 284 Ill. 343, 120 
NE 268, 1 ALR 60 [aff 205 Tl. A. 
61043. Phenix Ins. ‘Cos vi, Mills)! 77 
Til. A. 546. 

Iowa.—Nash vy. American Ins. Co., 
174 NW 378; Des Moines Ice Co. v. 
Niagara EF. Ins. Co., 99 Iowa 193, 68 
NW 600; Names v. Dwelling House 
Ins. Co., 95 Iowa 642, 64 NW 628. 

Kan.—St. Paul F. & M. Ins, Co. v. 
Owens, 69 Kan. 602, 77 P 544; Phenix 
Ins. Co. v. Sullivan, 39 Kan. 449, 
18 P 528. 
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ing to preserve the property,*® unless the insurer 
has waived or is estopped to set up such fact as a 
But the mere fact that the insured con- 
spired or designed to destroy the property is no de- 
fense to an action on the policy if such conspiracy 
or design fails of accomplishment and is not the 
cause of the fire and has no connection with it.*? 
And, although the insured instructs his servants not 
to interfere during the fire, unless the entire prop- 
erty could be saved and a dispute with the insurer 
thus avoided, the proceeds of the policy may still be 
recovered if it is shown that no efforts of the in- 
sured or his agents could have prevented the loss.*3 
The loss caused by an insane per- 
son setting fire to his own property is within the 
terms of the policy, and the insurer is liable there- 
for,** unless such loss is expressly excepted.*® 


defense.*t 


Insane person. 


Ky.—North River Ins. Co. v. 
Walker, 161 Ky. 368, 170 SW 983; 
Bindell v. Kentucky County Assess- 
ment F. Ins., 128 Ky. 389, 391, 108 SW 
320, 33 Kyl 385,129) AmSR 303,717 
LRANS 189 [quot Cyc]; Howard v. 
Kentucky, ete. Mut. Ins. Co. 13 
B. Mon. 282. 

La.—McCarty v. Louisiana Mut. 

Ins.” Gol,..25. Las:iAnn. 354. 
3 a . Traders’, etc., Ins. 
Co., 230 Mass. 595, 120 NE 142; Chan- 
dler v. Worcester Mut. F. Ins. Co., 3 
Cush. 328. 

Mich.—Barnett v, Farmers’ Mut. 
ees Co.,7 1166 Mich: 0247,. 73" INW 
. Mo.—Fleisch v. Insurance Co. of 
North America, 58 Mo. A. 596. 

Nebr.—Western Horse, etce., Ins. 
oe: v. O’Neill, 21 Nebr. 548, 32 NW 

N. Y.—Hynds Va Schenectady 
County Mut. Ins. Co., 16 Barb. 119 
[atis 1 1 sN. Yi. 4654], 

Or.—Portland First Nat. Bank v. 
Philadelphia Fire Assoc., 33 Or. 172, 
50. BP 568, 53 PB 8. 

Pa.—Cumberland Valley Mut, Pro- 
tection Co. v. Douglas, 58 Pa. 419, 
98 AmD 298. 

Porto Rico.—Miller v. Northern 
Assur. Co., 1 Porto Rico Fed. 420. 

Wis.—Wolters v. Western Assur. 
Co., 95 Wis. 265, 70 NW 62. 

Ont.—Devlin v. Queen Ins. Co., 46 
U. C:..Q. By 611; Mann! v. Western 
ASSureee One aU. 1G) ABs 190: 

[a] Duty to extinguish fire.— 
Outside of any clause in a policy re- 
quiring it, it is the duty of the 
insured to do all he reasonably can 
to extinguish a fire, and to make 
the loss as small as may be, and 
when he can extinguish a fire in its 
incipiency, and fails to do so, or pre- 
vents others from so doing, he can- 
not regover. Phcenix Ins. Co. v. 
Mills, 77 Ill. A. 546. 

[b] Extent of relief from liabil- 
ity.—The neglect of the insured to 
use all reasonable means to save the 
property at and after the fire, and 
his misconduct in dissuading others 
from attempting to save it, defeats 
a recovery only as to the property 
lost in consequence of such neglect 
and misconduct. Wolters v. West- 
ern Assur. Co., 95 Wis. 265, 70 NW 
62. 

[ec] Incendiarism of beneficial 
owner.—(1) A corporation cannot 
recover from an insurer for loss of 
goods occasioned by the incendiar- 
ism of the beneficial owner of prac- 
tically all of the corporate.stock who 
would receive all the insurance 
money collected. D. I. Felsenthal 
Co..v. Northern Assur, Co., Ltd., 284 
Till. 343, 120 NE 268, 1 ALR 602 [aff 
205 Ill. A. 610]. (2) The fact that 
mere nominal stockholders whose 
stock equitably belonged to the bene- 
ficial owner of practically all the 
eorporate stock had nothing to do 
with the latter’s incendiarism in de- 
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[§ 444] 


Loss. 


stroying the insured property does 
not enable the corporation to recover 
for such loss from the insurer. D. 
I. Felsenthal Co. v. Northern Assur, 
Co., supra. 

40. Phoenix Ins. Co. v. Mills, 77 


Tll. A. 546; Devlin v. Queen Ins. 
Coy v FORE (Ce IQ. BAe L ty 
41. North |'-River) Ins. Co. —v. 


Walker, 161 Ky. 368, 170 SW 983; 
Barnett v. Farmers’ Mut, F. Ins. Co., 
115 Mich. 247, 738 NW 372. 

[a] Wo estoppel.—A mutual in- 
surance company is not estopped to 
set up the defense that plaintiff 
burned his property, although, after 
the fire, he was assessed, and paid 
the assessment, even if the assess- 
ment was for the loss of his prop- 
erty. - Barnett v. Farmers’ Mut. F. 
InsaCo;, 21155 Mich: 247, 

42g. Ampersand Hotel Co. v. Orient 
Ins. Co., (N. Y.) 97 NE 489; Amper- 
sand Hotel Co. v.. Home Ins. Co., 
198 N. Y. 495, 91 NE 1099, 28 LRANS 
218, 19 AnnCas 839 [rev 131 App. 
Div. 361, 115 NYS 480]. 

43. Willis v. Germania, ete, F. 
Insi- Cosel oN. Gat 285. 

44. Bindell v. Kenton County As- 
sessment F., Ins. Co., 128 Ky. 389, 108 
SW 325, 38 KyL 385, 129 AmSR 308, 
17 LRANS .189; D’Autremont. v. 
Philadelphia Fire Assoc., 65 Hun 475, 
20 NYS 344; Showalter v. Chester 
County Mut. F. Ins. Co., 3 Pa. Super. 
448, 40 WklyNC 176; Showalter v. 
Chester County Mut. F. Ins. Co., 17 
Pa. Co. 558; Karow v. New. York 
Continental Ins. Co., 57 Wis. 56, 15 
NW 27, 46 AmR 17. 

45. Showalter v. Mutual F. Ins. 
Cos! “Sui Bas) Super. 448 [aff “17 Ba. 
Co. 558]. 


46. Union Ins, Co. v. McCullough, 
2 Nebr. (Unoff.) 198, 203, 96 NW 79. 

47. U. S.—Hartford By dns: (Cow v. 
Williams, 63 Fed. 925, 11 CCA 503. 

Colo.—-Helvetia Swiss F. Ins. Co. v. 
Edward P. Allis Co., 11 Colo. A. 264, 
53 P 242. 

Ill.— Westchester F. Ins. Co. v. 
Foster, 90 Ill. 121. ; 

Ky.—tna Ins. Co. v. Johnson, 11 
Bush 587, 21 AmSR 223. 

Mo.—Malin v. Mercantile Town 
Mut. Ins. Co., 105 Mo. A. 625, 80 SW 
56 


Nebr.—Union Ins. Co. v. McCul- 
lough, 2 Nebr. (Unoff.) 198, 203, 96 
NW 79. 

[a] Rule applied.—Where it is 
provided that an insurance on a mort- 
gagee’s interest shall not be invali- 
dated by any act or neglect of the 
mortgagor, voluntary destruction by 
the owner will not prevent recovery 
by the mortgagee. Hartford F. Ins. 
Co. v. Williams, 63 Fed. 925, 11 CCA 
503. 

[b] Son.—An insured is not 
chargeable with the acts of his son 
in filling a stove in the building with 
combustible material at night, during 
insured’s absence, where he did not 
order or direct the Son’s act, and had 


b. Of Others. 
ders, participates in, or connives at the neglgenc¢e 
or misconduct,*® the insurer is hable to him for a 
loss due to the negligence or misconduct of a third 
person,*? and the rule has been applied even to the 
negligence or misconduct of an agent +® or of the 
husband or wife of the insured.*® 

[§ 445] C. Limitations as to Time and Place of 
The property may be so deseribed that the 
risk under the policy continues only while the prop- 
erty remains in the location thus deseribed.®° 
a policy on a building and contents does not. eover 
property removed from the building or while not 
contained therein,®! especially where the poliey de- 
scribes the property as insured while contained in a 
building described; 5? and where the description is 
of property ‘‘contained in’’ a specified building, the 


73 NW 372. | 


88 14.185 


Unless the insured or- 


Thus 


no knowledge or notice thereof. 
Malin v. Mercantile Town Mut. Ins. 
Co., 105. Mo. A. 625, 80 SW 56. 

48. Feibelman v. Manchester F. 
Assur. ..Co., 108 Ala. 180;-19 «S 540; 
Henderson v. Western M..& F. Ins. 
Go.;-10 Rob, (ua:), 164, 438°-AmD 176; 
Wertheimer-Swarts Shoe Co. v. U. S. 
Casualty Co., 172 Mo. 135, 72 SW 635, 
95 AmSR 500, 6 LRA 766. 

49. Plinsky v. Germania F. & M. 
Ins. Co., 32 Fed. 47; Perry v. Me- 
chanics’ Mut. Ins. Co., 11 Med. 485; 
Mickey v. Burlington Ins. Co., 35 
Iowa 174, 14 AmR 494; Walker v. 
Phoenix Ins. Co., 62 Mo. A, 209; Mid- 
land Ins. Co. v. Smith, 6 Q. B. D. 561. 

50. I1l.—Traders’ ins. Coz Vv. 
A anita Pac. Express Co., 70 Ill. A. 

Kan.—A. B. Tegley Hardware Co. 
v. Continental Ins. Co., 97 Kan. 127, 
PH40P 229% 

Mich.—Wildey v. Farmers’ Mut. F. 
Ins. Co., 52 Mich. 446, 18 NW 212. 

Mo.—Farrell v. Farmers’ Mut. F. 
Ins. Co., 66 Mo. A. 153; Giboney v. 
German Ins. Co., 48 Mo. A. 185. 

N. Y.—Eddy v. Farmers’ Mut. Ins. 
Co., 20 App. Div. 109, 46 NYS 695. 

Pa.—Mclseesport Mach. Co. v. Ben 
Franklin Ins. Co.,' 173: Pa. 58, 34. A 
16; Haws v. St. Paul F. & M. Ins. Co., 
LO) Pave Ass Alba cie9s, ksi eA eae 
LRA 52; Reck y. Hatboro Mut. Live 
Stock, etc., Ins. Co., 10 Montg: Co. 17. 

Tex.— Waxahachie First Nat. Bank 
v. Lancashire Ins. Co., 62 Tex. 461. 

[a]. “Contained in cars in trans- 
it.’—A policy on property contained 
in cars in transit upon lines ewned, 
leased, or operated by the insured 
does not apply to property being 
transported by the insured not on 
its own lines or lines leased or oper- 
ated by it at the time of loss. 
Traders’ Ins. Co. v. Northern Pac. 
Express Co.,.70 Til, Ay 148. 

[b] Buildings on adjoining lots.— 
Recovery can be had on a _ policy 
covering merchandise in different 
buildings situated on two adjoining 
lots, although the insured property 
is described as situated on one of the 
lots, where the insurance agent and 
owner intended to insure the prop- 
erty while in either of both build- 
ings. <A. B. Tegley Hardware Co. 
v. Continental Ins. Co., 97 Kan. 127, 
154 Ps '229. 

Location and removal generally see 
supra §§ 938, 94. 

Sl, Farmers’ Mut. F. Ins. Assoc. 
v. Kryder, 5 Ind: A, 430, 31 NE 851, 
51 AmSR 284; Benton v. Farmery’ 
Mut. F. Ins. Co., 102 Mich. 281, 60 
NW 691, 26 LRA 237. 

52. Lakings v. Phoenix Ins. Co., 94 
Iowa 476, 62 NW 7838, 28 LRA 70; 
Green vv. Liverpool, etc., Ins. Co., 91 
Iowa 615, 60 NW 189; Leventhal v. 
Home ins. Co., 32 Mise. 685,°66 NYS 
502; British America Assur: Co. v. 
Miller, 91 Tex, 414, 44: SW 60, 66 
AmSR 901, 39 LRA 545. 

[a] Mlustrations—(1) Where- a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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language may be construed as excluding property 
which at the time of loss was not in the building 
But description of the place where the 
property is kept does not necessarily constitute a 
promissory warranty that the property will not be 
temporarily removed, and such removal, if not 
changing the permanent location of the property, so 
as to take it out of the description, will not avoid 
the policy or relieve the insurer from liability for 
its loss by fire. By express provision of the policy 
goods may be covered while in transit.55 
Limitation to place of origin of cause. 
some policies the insurer is exempted from liability 


specified.5* 
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Under 


where the fire originates in a certain described place 


‘ XIX. EXTENT OF LOSS AND LIABILITY 


[§ 447] A. Extent of Loss—1. 


In General. 


policy covering household linen and 
wearing apparel stipulates that it 
only covers the property while in a 
certain building, a recovery cannot 
be had for loss to such property 
while hanging on a clothesline be- 
tween the building mentioned in the 
policy and another pbuilding in which 
the fire originated, Leventhal v. 
Home Ins. Co., 32 Misc. 685, 66 NYS 
502. (2) Where the insurance is on 
eertain family wearing apparel, 
watches, jewelry, etc., in the dwelling 
house of insured as described in the 
policy, ‘‘while located and contained 
as described herein, and not else- 
where,” and “all while contained in 
the above-described building,’ and 
the articles, while in another house, 
are destroyed by fire, the insurance 
company is not liable for the loss. 
British America Assur. Co. v. Mil- 
ler, 91 Tex. 414, 44 SW 60, 66 AmSR 
901, 89 LRA 545, - 

53. Bradbury v. Westchester F. 
Tiss. -Co., 78 0.-, Mey 8965) (151A 284, 
6 AmSR 219; Shertzer v. Hartford 
County ‘Mut. FE. Ins. Co. .46, 2Md. 
506; Annapolis, ete., R: Co. v. Bal- 
timore F. Ins. Co., 32 Md. 37, 3 AmR 
112; English v. Franklin F. Ins. Co., 
55 Mich. 273, 21 NW 340, 54 AmR 
377. 

[a] Thus a policy on household 
goods, furniture, ete., contained in a 
building described as the residence 
of the insured was held not to cover 
the loss of such property after its 
removal to the barn connected with 
the residence as a consequence of 
a previous fire. English v. Franklin 
F. ins. Co., 55 Mich. 273, 21 NW 340, 
54 AmR 3877. 

54. Ill.—Towne v. Philadelphia F. 
Assoc., 27 Ill. A. 433. 

Jowa.—Peterson v. Mississippi Val- 
ley Ins. Co., 24 Iowa 494, 95 AmD 
748. ; 

Ky.—London, ete, F. Ins. Co. v. 
Graves, 4 KyL 706. 

Mich.—Hapeman v. Citizens’ Mut. 
F. Ins. Co., 126 Mich. 191, 85 NW 
454, 86 AmSR 535. 

Minn.—De Graff v. Queen Ins. Co., 
38 Minn. 501, 38 NW 696, 8 AmSR 
685; Boright v. Springfield F. & M. 
Ins. Co.,-34 Minn. 352, 25 NW 796. 

Pa.—Haws v. Philadelphia Fire 
Assoc., 114 Pa. 431, 7 A 159; Coven- 
try’ Mut. Live Stock Ins. Assoc. v. 
Evans, 102 Pa. 281; American Cent. 
Ins. Co. v. Haws, 7 Pa. Cas. 558, 11 
A 107, i 

Va.—Niagara F. Ins. Co. v. Elliott, 
85 Va. 962, 9 SE 694, 17 AmSR 115. 

[a] Wehicles.——- Where the policy 
covers vehicles of various ‘descrip- 
tions contained in a certain building, 


A total loss, within the statutory pro- 
vision that in case of a total loss the insurer shall 
be lable for the ful] amount of the insurance,®° or 
within the rule that renders the insurer liable for 
the fair cash or market value of the property up to 


[By Henry H. Sxyzes] 


Total loss—a. 


the fact that the destruction of such 
vehicles occurs elsewhere while in 
temporary and proper use does not 
defeat recovery. McCluer v. Girard 


EK, & M. Ins. Co., 43 Iowa 349, 22 
AmR 249; London, ete, F. Ins. Co. 
v. Graves, 4 KyL 706; Niagara F. 


Ins, Co. v. Elliott, 85 Va. 962, 9 SBE 
694, 17 AmSR 115. 

[b] Wearing apparel.— A policy 
on wearing apparel describing it by 
the residence of the owner, where it 
is usually kept, will cover a loss of 
the wearing apparel while in actual 
use away from the residence. Towne 
v. Philadelphia Fire Assoc; 27 Ill. 
A, 483; Longueville v. Western As- 
sur. Co., 51, lowa 553, 2° NW. 394, .33 
AmR 146; Eaton v. Phceenix Ins. Co., 
15 KyL 441. 

[c] Consent to removal given by 
the company may amount to a new 
contract, so that the goods referred 
to will be covered by the policy, both 
in the place from which and the 
place to which they are to be re- 
moved, the loss occurring within a 
reasonable time allowed for removal. 
Sharpless vy. Hartford F. Ins. Co., 8 
Pane Cow387< 

55. Adtna Ins. Co. v. Stivers, 47 
Ill. 86, 95 AmD 467; Kratzenstein v. 
Western Assur, Co., 116 N. Y. 54, 22 
NE 221, 5 LRA 799 [rev 1 NYSt 712]. 

56. Sohier v. Norwich F. Ins..Co., 
11 Allen (Mass.) 336; Preston v. 
AMtna Ins. Co., 193 N. Y. 142, 85 NE 
1006, 19 LRANS 133 [rev 118 App. 
Div. 784, 103 NYS 638]. 

[a] Theater.—Where it is stipu- 
lated that the policy on a theater 
shall not cover loss or damage by 
fire originating in the theater proper, 
a fire occurring without the wall of 
the theater, but by heat causing 
damage within the theater, is not 
covered by the exception. Sohier v. 
Norwich F. Ins. Co., 11 Allen (Mass.) 
336. 

{[b] Automobile.—Where a policy 
insuring an automobile provides that 
the policy shall not cover loss or 
damage caused by fire originating 
“within”. the vehicle, the word 
“within” is used as the antithesis of 
“extrinsic” or “without,” and not as 
a synonym of ‘interior,’ so the pol- 
icy does not cover loss by fire re- 
sulting from the explosion of gaso- 
line, which, after an accident to the 
automobile, flows from its gasoline 
tank and covers the surface of cer- 
tain water in a ditch, and is there- 
after ignited from fire burning in an 
oil lamp on the automobile. Preston 
v. Adtna Ins. Co., 193 N. Y. 142, 85 
NE 1006, 19 LRANS 133 [rev 118 
App. Div. 784, 108 NYS 6388]. 


or part of a building.®¢ 
policy renders it void in case the risk is increased 
by the subsequent erection or occupancy of neigh- 
boring buildings the insure? is not liable for a loss 
caused by a fire in such buildings.®’ But where there 
is no prohibition as to rebuilding the act of rebuild- 
ing does not relieve the insurer from liability for a 
fire which starts in the part being rebuilt and spreads 
to other buildings.°*® 

[§ 446] D. Limitations as to Use. The stipulation 
of the policy may be such as to cover the property 
only while employed in a particular use or in a 
particular manner.®? 
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Where a stipulation in the 


the limit of the insurance,®! need not be a complete 
destruction and obliteration of the property; °? but 
it is sufficient that the property is so destroyed by 
fire that it is deprived of the character in which it 
was insured and rendered useless for that purpose.®* 
Thus there is a total loss of a building where it has 


57. Northwestern Nat.:Ins.. Co. v. 
Davis, 9 KyL 933. 

58. Young v. Washington County 
Mut. Ins. ‘Co., 14 Barb, (N. Y.) 545. 
Cal.—Mawhinney v. Southern 
Ins.*Co., 98. Cal. -184;'°82" Pis9453/20 
LRA 87; Benicia Agricultural Works 
v. Germania Ins. Co., 97 Cal. 468, 32 
PMl2i 

Ga.—Edwards v. Planters’, etc, 
Peeul Fire Asscs., 111 Ga. 449, 36 SE 

Iia.—Allen v. New Orleans Ins. Co., 
2 McG. 55. 

N. Y.—Marsh v. Glens Falls Ins. 
Co TT PApp: (Diver 398i) 422 Nr yiS one. 

Wis. — Thurston v. Burnett, etc., 
Mut. F. Ins. Co., 98 Wis. 476, 74 NW 
131, 41 LRA 316. 

Ieng.—Glen v. Lewis, 8 Exch. 607, 
155 Reprint 1494; Dobson v. Sotheby, 
M. & M. 90, 22 HCL 481; McHwan v. - 


Guthridge, 13 Moore P. C. 304, 15 
Reprint 114. . 
Can.—tLondon Assur. Corp. v. 


Great Northern Transit Co., 29 Can. 
S.C. 577 rev. 25 Ont? A2393]; 

[a] Use of steam engines.—Un- 
der a policy. excepting fires caused 
by the use of steam engines, other 
than threshing machine engines, 
using coal for fuel with sufficient 
wcod to start the fire, a company is 
not liable for a fire started” by a 
threshing machine engine when wood 
was used up to a short time before 
the fire occurred, even though coal 
was the last fuel put into the fire 
box before the fire occurred. Thur- 
ston v. Burnett, ete. Mut. F. Ins. 
are 98 Wis. 476, 74 NW 131, 41 LRA 


60. See infra § 453. 

61. See infra § 450. 

62. See cases infra note 68. 

63. Ala.—Manchester F. Assur. 
ae v. Feibelman, 112 Ala. 308, 23 S 


Ark.—American Cent. Ins. Co. v. 
Noe, 75 Ark. 406, 88 SW 572. 

Ky.—Springfield F. & M. Ins. Co. 
v. Shapoff, 179 Ky. 804, 201 SW 1116. 

Minn.—Poppitz v. German Ins. Co., 
85 Minn. 118, 88 NW 438; Northwest- 
ern Mut. &L.)) Ins. Co: :v. \Sun ;Ins. 
Office, 85 Minn. 65, 88 NW. 272; 
Northwestern Mut. L. Ins. 
Rochester German Ins. Co., 
48, 88 NW 265, 56 LRA 108. 

Miss.—Scottish Union, ete., 
Co. v. Warren Gee Lumber Co., 
Miss. 740, 80 S 9. 

Mo.—Rogers v. Connecticut F. Ins. 
Co., 157 Mo. A. 671, 139 SW 265: 

N. Y.—Corbett v. Spring Garden 
Ins. Co., 155 N. Y. 389, 50 NE 282, 41 
LRA 318 [rev 85 Hun 250, 32 NYS 
1059). 


. total loss. 
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lost its identity and specific character as a building, 
and ean no longer be properly designated as a build- 
ing, although some of the materials are not wholly 
destroyed and some of the walls remain standing,®* 
as where the ruins are worthless and cannot be used 
in reconstructing the building, so that when rebuilt 
it will be in as good condition as before the fire, 
or where the building is so injured as to require that 
it be demolished or removed.®® It has been held that 
the loss is total where the parts that remain cannot 
be used to advantage in reconstructing the building, 
that is without ineurring a greater expense than if 
they were not so utilized; ®’ and that the loss may 
be total, although the property could be replaced 
for a portion only of its original ecost.*5 But there 
is not a total loss of a building where the portion 


Oh—Pheenix Ins. Co. v. Port Clin- 
ten omush (Co; 14, On. Cir.) Ct: 160, 7. 
Oh. Cir. Dec. 468. 

Okl.— Springfield F. & M. Ins. Co. 
v. Homewood, 32 OKl. 521, 122 P 196, 
39 LRANS 1182. 

Va.—Phenix Ins. Co. v. Shulman 
Co., 125 Va. 281, 99 SE 602. 

W. Va.—Hinkle v. North River Ins. 
Co., 70 W. Va. 681, 75 SE 54 [cit 
Cyc]. 

{a] _Ilimstrations of total loss.— 
(1) Where a building is wholly de- 
stroyed, with the exception of a 
glass door, which is crushed after 
its removal, the loss is a total one. 
American Cent. Ins. Co. v. Noe, 74 
Ark. 406, 88 SW 572. (2) Where 
none of the materials in improve- 
ments can be used to restore the im- 
provements to that class and condi- 
tion in which they were immediately 
preceding the fire, there is a “total 
destruction,” within a policy cover- 
ing such improvements, although 
there is not a total physical destruc- 
tion of the materials. Phoenix Ins. 
Co. v. Shulman Co., 125 Va. 281, 99 
SE 602. (3) Where a railroad car is 
destroyed, leaving only the trucks 
and steel, so injured as to be of no 
use in rebuilding the car, there is a 
Springfield F. & M. Ins. 
Co. v. Homewood, 32 Okl. 521, 122. P 
196, 39 LRANS 1182. 

[b] A total loss of goods occurs 
when the goods are rendered value- 
less, although a considerable bulk re- 
mains intact. Springfield F. & M. 
Ins. Co. v. Shapoff, 179 Ky. 804, 201 
SW 1116. 

[ec] Loss of use and occupation.— 
Where a hotelkeeper’s policy indem- 
nifies him against loss and occu- 
pancy, there is a total loss where the 
building is so far destroyed as not 
to be capable of further use for a 
hotel. Chatfield v. 4tna Ins. Co., 71 
App. Div. 164, 75 NYS 620. 

[a] Bntirety of structure.— 
Where a cold storage plant is in- 
sured under description of a feur- 
story and basement brick building, 
and a brick engine and boiler house 
attacked, and the engine house con- 
sists of a one story brick structure 
atached to the main building, and 
the whole is operated as an entirety, 
the question as to total loss in an 
action on the policy must be anplied 
to the structure as a whole. North- 
western Mut. L. Ins. Co. v. Rochester 
German Ins. Co., 85 Minn. 48, 88 NW 
265. 56 LRA 108. 

64 U. S—Oshkosh Packing, etc., 
Co. v. Mercantile Ins. Co., 31 Fed. 200. 

Cal Williams v. Hartford Ins. 
Co., 54 Cal. 442, 35 AmR 77. 

Kan.—Liverpool, ete. Ins. Co. v. 
Heckman, 64 Kan. 388, 67 P 879. 

Ky.—Thuringia Ins. Co. v. Mallott, 
64 SW 991, 23 KyL 1248, 55 LRA 
277; Palatine Ins. Co. v. Weiss, 59 
Sw 509, 22 KyL 994. 

Mo.—O’Keefe v. Liverpool, etc., 
Ins. Co., 140 Mo. 558, 41 SW 922, 39 
LRA 819; Havens v. Germania F. Ins. 
Co., 123 Mo. 403, 27 SW 718, 45 
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AmSR 570, 26 LRA 107; Horine v. 
Royal. Ins. Co., 199 Mo. A. 107, 201 
SW 958; Brown v. Connecticut F. 
Ins. Co., (A.) 184 SW 122; Stevens v. 
Norwich Union F. Ins. Co., 120 Mo. 
A. 88, 96 SW 684; Ampleman v. 
Citizens’ Ins. Co., 35 Mo. A. 308. 

Nebr.—Dineen v. American Ins. 
Co., 98 Nebr. 97, 152 NW 307, LRA 
1915E 618, AnnCasi1917B 1246; Insur- 
ance Co. of North America v. Bach- 
ler, 44 Nebr. 549, 62 NW 911; German 
Ins. Co. of Freeport v. Eddy, 36 Nebr. 
461, 54 NW 856, 19 LRA 707. 

N. Y.—Corbett v. Spring Garden 
Ins. Co., 155 N. Y. 389, 50 NE 282, 41 
LRA 318 {rev 85 Hun 250, 32 NYS 
1059]. 

Oh.—Phoenix Ins. Co. v. Port 
Clinton Fish Co., 14 Oh. Cir. Ct. 160, 
7 Oh. Cir. Dec. 468. 

Tenn.—Laurenzi v. Atlas Ins. Co., 
131 Tenn. 644, 176 SW 1022 

Tex.—Hamburg-Bremen F, Ins. Co. 
v. Garlington, 66 Tex. 103, 18 SW 
337, 59 AmR 613; Philadelphia. Fire 
Assoe. v. Strayhorn, (Commn. A.) 
211 SW 447; Philadelphia Fire Assoc. 
v. Strayhorn, (Civ. A.) 165 SW 901 
906 [cit Cyc]; American Cent. Ins. 
Co. v.. Murphy, (Civ. A.) 61 SW 
956; Murphy v. American Cent. Ins. 
Ca- 25 Tex. Civ. Ac i244). 54-5 Ww £07: 
Commercial Union Assur. Co. Vv. 
Meyer, 9 Tex. Civ. A. 7, 29° SW _93. 

W. Va.—Teter v. Franklin F. Ins. 
Co., 74 W. Va. 344, 82 SE 40. 

Wis.—St. Clara Female Academy 
v. Northwestern Nat. Ins. Co., 98 
Wis. 257, 73 NW 767; Lindner_y. St. 
Paul FE. ‘& M. Ins. Co., 93 Wis. 526, 
67 NW 1125; Seyk v. Miller’s Nat. 
Ins. Co., 74 Wis. 67, 41 NW 443, 3 
LRA 523; Harriman v. Queen Ins. 
Co., 49 Wis. 71, 5 NW 12. 

[a] A brick building (1) is a 
total loss, where three of its walls 
are entirely destroyed by fire, and 
none of the joists, floors, or window 
sills are left, although a portion of 
the fourth wall is used in the con- 
struction of a new building on the 
site of the old, over the protest of 
the constructors who considered it 
unsafe. American Cent. Ins. Co. v. 
Murphy,’ (Tex. Civ. A.) 61 SW 956; 
Murphy v. American Cent. Ins. Co., 
25 Tex: uCrv. Al 241, 54 SW 400 G(2) 
Where the walls of a brick building, 
although standing, have been caused 
by the fire to lean so out of plumb 
that a prudent man would not use 
any portion of them for restoring the 
building, the loss is total. Teter v. 
Franklin F. Ins. Co., 74 W. Va. 344, 
82 SE 40. 

65. Aurora v. Fireman’s Fund Ins. 
Co., -180- Mo; A. 263, 165 SW) 35%; 
Hinkle-v. North River Ins. Co., 70 
W. Va. 681, 75 SE 54. 

66. Kinzer vy. National Mut. Ins. 
Co., 88 Kan. 93, 127 P 762, 43 LRANS 
121; Palatine Ins. Co. v. Weiss, 109 
Ky. 464, 59 SW 509, 22 KyL 994; Din- 
neen v. American Ins. Co., 98 ‘Nebr. 
97, 152 NW 307, LRA1915E 618, Ann 
Cas1917B 1246; German Ins.‘Co. v. 
Eddy, 36 Nebr. 461, 54 NW 856, 19 
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left standing is reasonably adapted and of value as 
a basis upon which to restore the building to the 
condition in which it was before the fire,®® and 
whether the portion left standing is reasonably 
adapted for use as a basis on which to restore the 
building depends upon whether a reasonably pru- 
dent owner, uninsured, desiring such a structure as 
the one in question before the fire, would in pro- 
ceeding to restore it utilize the remnant as a basis.7° 

Foundation. Injury to the foundation of a build- 
ing should not be considered in reaching a conclusion 
as to a total loss of the building,’! and in some juris- 
dictions this rule is expressly prescribed by statute.?? 

No loss to owner. 
owner insure a building in the course of construe- 
tion, and the contractor after a loss completes the 


Where both the contractor and 


LRA 707. ; 

67. Kinzer v. National Mut. Ins. 
Co., 88 Kan. 93, 127 P 762, 43 LRANS 
121; O’Keefe v. Liverpool, etc., Ins. 
Co., 140 Moa. 558, 41 SW 922, 39 LRA 
819; Pennsylvania En tinssh Cofnive 
Drackett, 63 Oh. St. 41, 57 NE 962, 
81 AmSR 608. But see Detroit v. 
Grummond, i121 Fed. 963, 58 CCA 301 
(holding that the mere fact that the 
cost of repair -would exceed the 
value of the property when repaired 
will not prove that the loss is total). 

[a] Where the expense of mov- 
ing the wundestroyed portion of a 
structure would be greater than the 
materials are worth, and it is of no 
value in its present condition, the 
loss is total. Phoenix Ins. Co. v. Port 
Clinton Fish Co., 14 Oh. Cir. Ct. 160, 
7 Oh. Cir. Dec. 468. 

68. Commercial Union Assur. Co. 
v. Meyer, 9 Tex. Civ. A: 7, 29 SW 93. 

69. Poppitz v. German Ins. Co., 
85 Mtnn. 118, 88 NW 438; North- 
western Mut. L. Ins. Co. vy. Sun Ins. 
Office, 85 Minn. 65, 88 NW _ 272; 
Northwestern Mut. L. Ins. Co. v. 
Rochester German Ins. Co., 85 Minn. 
48, 88 NW 265, 56 LRA 108; Corbett 
v. Spring Garden Ins. Co., 155 N. Y. 
389, 50 NE 282, 41 LRA 318 [rev 85 
Hun 250,.32 NYS 1059]; Royal Ins. 
Co. v. McIntyre, 90 Tex. 170,-37 SW 
1068, 59 AmSR~_.797,. 85 RA, 672; 
Philadelphia Fire Assoc. v. Stray- 
horn, (Tex. Commn. A.) 211 SW 447; 
Providence Washington Ins. Co. v. 
Board of Education, 49 W. Va, 360, 
38 SE 679. 

fa] Loss held not total.—Where 
the roof and the whole interior of 
the building are burned, and the 
walls are somewhat damaged but are 
left standing, and the _ building, 
which, before the fire, was worth 
about ninety-two thousand dollars, 
is restored, after the fire, to as good 
condition as before, at an expense of 
about thirty-two thousand dollars, 
the building was not totally de- 
stroyed. Corbett v. Spring Garden 
In’s. Co., 155 N. Y. 389, 50 NE 282, 
sa ute 318 [rev 85 Hun 250, 32 NYS 
1059]. 

70. Northwestern Mut. L. Ins. Co. 
v. Rochester German Ins. Co., 85 
Minn. 48, 88 NW 265, 56 LRA 108; 
Philadelphia Fire Assoc. v. Stray- 
horn, (Tex. Commn. A.) 211 SW 447; 
National F. Ins. Co. v. House, (Tex. 
Civ. A.) 197 SW 476; Providence 
Washington Ins. Co. v. Board of 
Education, 49 W. Va. 360, 28 SE 679. 

7I. O’Keefe v. Liverpool, ete., Ins. 
Co., 140 Mo. 558, 41 SW 922, 39 LRA 
819; German American Ins. Co. v. 
McBee, 85 Oh. St.. 161, .97 NE 378; 
German-American Ins. Co. v.'McBee, 
31 Oh. Cir. Ct. 469; Murphy v. Amer- 
ican Cent. Ins. Co., 25) Tex! -Civaray 
241, 54 SW 407; St. Clara Female 
Academy v. Northwestern Nat. Ins. 
Co.,1 98 * Wis.) 257, 73: NW 767, 967 


72. See statutory provisions; and 
German American Ins. Co. v. McBee, 
(Oh.) 97 NE 378. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 447-450] 


building as per contract, the owner cannot recover 
on his poliey since he has suffered no loss or dam- 


age.%s 


[§ 448] b. Effect of Building Regulations. 
by reason of public regulations as to the rebuilding 
of buildings destroyed by fire, such rebuilding is 
prohibited, the loss is total, although some portion 
of the building remains which might otherwise have 
So, also, if the in- 
sured building is so injured by the fire as to be un- 
safe and is condemned by the municipal authorities 


been available in rebuilding.™4 


the loss is total.*5 
[§ 449] 2. Partial Loss.7¢ 


claim a total loss.78 


73. Schultz v. Home Ins. Co., 205 
DV AL eco G; ; 
74. La.—New Orleans Real Est. 


Mortg., etc., Co. v. Teutonia Ins. Co., 
128 La. 45, 54 S 466. 

Mich.—Brady v. Northwestern Ins. 
Co., 11 Mich. 425. 

Minn.—Larkin v. Glens Falls Ins. 
Co., 80 Minn. 527, 88 NW 409, 81 
AmSR 286. 

Miss.—Palatine Ins. 
99 Miss. 498, 55 S 44. 

Nebr.—Dinneen v. American Ins. 
Co., 98 Nebr. 97, 152 NW 307, LRA 
1915E 618, AnnCas1917B 1246. 

Tex.—Hamburg-Bremen F. Ins. Co. 
v. Garlington, 66 Tex. 103, 18 SW 3387, 
59 AmR 6138. 

{a] Thus, where a building is lo- 
eated within the fire limits of a 
city, and of a class the repair of 
which is, under certain conditions, 
prohibited by the city ordinances, re- 
covery may be had as for a total 
loss when the repair of the building 
insured and damaged is prevented 
under and by reason of such ordi- 
nances, the value of what remains of 
the building after the fire over and 
above the cost of removing it from 
the premises being deducted there- 
from. Larkin v. Glens Falls Ins. Co., 
80 Minn. 527, 883 NW 409, 81 AmSR 
286. 

75. Monteleone v. Royal Ins. Co., 
47 La. Ann. 1563, 18 S 472, 56 LRA 
784. 

76. Partial loss of building see 
supra § 447. 

77. See infra § 456. 

78. Hicks v. McGehee, 39 Ark. 
264; Meister v. Merchants’ Mut. Ins. 
Co., Mann. Unrep. Cas. (La.) 169. 

79, Havens v. Germania I’. Ins. 
Co., 123 Mo. 403, 27 SW 718, 45 AmSR 
165, 26 LRA 107. : 

g0. Havens vy. Germania F. Ins. 
Cont 122) Mose 408527. .SW 7185, 45 
AmSR 570, 26 LRA 107. es 

0. 


Co. v. Nunn, 


81. Fla.—Hanover F. Ins. AG 
Lewis, 23 Fla. 193; 1 S 863. 
Tll.—Illinois Mut. F. Ins. Co. v. 


Anées Ins. Co., 67 Ill. 362, 16 AmR 
620; Standard F. Ins. Co. v. Wren, 
11 Til. A. 242. 

Mass.—Tabbut v. 
Co., 185 Mass. 419, 70 NE 430, 102 
AmSR 3538. : 

N.* Y.—Empire’ Dev. Go. iv. Title 
Guarantee, etc., Co., 225 N. Y. 538, 
121 NE 468 [rev 157 NYS 68]; Lau- 
rent v. Chatham F. Ins. Co., 1 N. Y 
Super. 41. 

Pa.—Waynesboro Mut. F. Ins. Co. 
v. Creaton. 98 Pa. 451. 


American: Ins. 


Tenn.—Westchester F. Ins. Co. v. 
McAdoo, (Ch. A.) 57 NW 409. 
Tex.—Westchester F. Ins. Co. Vv. 


Waener, 10 Tex. Civ. A. 398, 30 SW 
959. 
W. Va.—tTeter v. Franklin F. Ins. 
Co., 74 W. Va. 344, 82 SE 40. 
82. See infra §§ 452, 453. 
83. See statutory provisions; and 
Stephenson v. Agricultural Ins, Co., 
116 Wis. 277, 93 NW 19 (construing 
Rev. St. [1898] §§ 1941, 1943a). 
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In ease of partial 
loss the insurer is liable only for the amount of the 
loss, not exceeding the amount of the insurance,’? 
and the insured cannot abandon the property and 
Where a portion of the prop- 
erty had been removed prior to the fire, so that it is 
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not covered by 
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the policy, and the remainder is 


totally destroyed, the loss is not partial, but total,7? 


but the value of the property removed will be de- 


If 
by the policy.®° 


—a. 


ducted from the valuation of the property covered 


[§ 450] B. Extent of Liability—i. In General 
Cash Value at Time of Loss. 
/Insurance against fire is ordinarily. a contract cf 
indemnity and the insured is entitled to be put in 
the same condition pecuniarily in which he would 
have been had there been no fire; ®! and except in 


A contract for 


the case of valued policies,82 or where there are 


84. U. S.—Globe, etc., Ins. Co. v. 
Prairie Oil, etc., Co., 248 Fed. 452, 
160 CCA 462; Prussian Nat. Ins. Co. 
v. Lawrence, 221 Fed. 931, 137 CCA 
501, LRA1915E 489; Liverpool, etc., 
Ins. Co. v. McFadden, 170 Fed. 179, 
95 CCA 429, 27 LRANS 1095 [cer- 
tiorari den 215 U. S&S. 604, 30 SCt 405, 
54 L. ed. 345]; Fisher v. Crescent 
Ins. Co., 33 Fed. 544; Perry v. Me- 
chanics’ Mut. Ins. Co., 11 Fed. 485; 
Mack v. Lancashire Ins. Co., 4 Fed. 
59, 2 McCrary 211. 

Colo.—State Ins. Co..v. Taylor, 14 
Colo. 499, 24 P 338, 20 AmSR 281. 

Fla.—Hanover F. Ins. Co. v. Lewis, 
23 Fla. 193, 1 S 863. 

Ill.— Slack v. Milwaukee-Mechanics 
Ins. Co., 186 Ill. A. 565. 

Ind.—Eagle Ins. Co. v. Lafayette 
Ins. Co., 9 Ind. 443. 

Ky.—German F. Ins. Co. v. Dun- 
can, 140 Ky. 27, 1830 SW 804; Attna 
Ins. Co. v. Johnson, 11 Bush 587, 21 
AmR 228. 

La.—Stenzel_ v. 
Ins) Cosel La Oley, 35 
AmSR 481; Marchesseau 
chants’ Ins. Co., 1 Rob. 438. 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
LT As oonbelanters. Mut \ins.- Coy Vv. 
Rowland, 66 Md. 236, 7 A 257; Frank- 
lin F. Ins. Co. v. Hamill, 6 Gill 87. 

Mich.—Mitchell v. St. Paul German 


Pennsylvania F. 
S 271, 98 
v. Mer- 


EF. Ins. Co., 92 Mich. 594, 52 NW 
1017. 
Mo.—Non-Royalty Shoe Co v 


Phenix Assur. Co., Ltd. (A.) .178 
SW 246. 

Mont.—Holter Lumber Co. v. Fire- 
man’s Fund Ins. Co., 18 Mont. 282, 
45. RP 207% 

Nebr.—Sun Fire Office v. Ayerst, 
87 Nebr. 184, 55 NW 635. 

N. H.—Huckins v. People’s Mut. 
E. Ins.2Co, 131 “Ne He.238. 

N. Y.—Foley v. Manufacturers’, 
F.\ Ins. Co:, 152° N. Y. 131, 46 NH 318, 
48. LRA 664; Phillips v. Home Ins. 
Co., 128 App. Div. 528, 112 NYS 769. 

N. C.—Boyd v. Royal Ins. Co., 111 
NG CGlai oni Ga SH 2389 eG Hubb Se ve 
North Carolina Home Ins. Co., 108 
Nw iCc472 Ns SH 6286)23 AmsSRe62; 
Fowler v. Old North State Ins. Co., 


74 N. C. 89. 


Okl.—Palatine Ins. Co. v. Com- 
merce Trust Co., 175 P_930; Liver- 
pool, ete, Ins. Co. v. McLaughlin, 
174 P 248. 


Or.—Dakin v. Queen City F. Ins. 
Goess (Om, 269; dt7 P7419. 

Pa.—Frick v. United Firemen’s Ins. 
Co., 218 Pa. 409, 67 A 748; Common- 
wealth Ins. Co. v. Sennett, 37 Pa, 
205, 78 AmD 418; Ellmaker v. Frank- 
linwB. InsawCo., 5 ba. 183. 


Porto Rico.—Mendez _ v. North 
British Mercantile Ins. Co., 5 Porto 
Rico Fed. 268. 

Tenn.—Gulf Compress Co. v. 


Pennsylvania Ins. Co., 129 Tenn. 586, 
167 SW 859. 

Tex.—Security Ins. Co. v. Kelly, 
(Civ. A.) 196 SW 874; Milwaukee Me- 
chanics’ Ins. Co. v. Frosch, (Civ. A.) 


statutory provisions limiting the amount of liabil- 
ity,S* the general rule is that in a ease of total loss 
the insured is entitled to recover the fair cash or 
market value of the property at the time and place 
of the loss,§4 up to but not exceeding the amount 
fixed in the policy,®° although it exceeds the limit 


130 SW 600; German Ins. Co. v. Ev- 
erett, (Civ. A.) 86 SW 125:\ West- 
chester F. Ins. Co. v. Wagner, 10 
Tex. Civ. A. 398, 30 SW 959: 

Utah.—Osborne v. Phenix Ins. Co., 
23 Utah 428, 64 P 1108. 

Vt.—Citizens’ Sav. Bank, etc., Co. 
v. Fitchburg Mut. F. Ins. Co., 86 Vt. 
267, 84 A 970. 


Que.—Equitable FEF. Ins. Co.° v. 
Quinn; 11) TevCi70; 

[a] Household furniture and 
wearing apparel in actual use are 


not to be valued by what they could 
be sold for as second hand goods, 
but by their fair value to the owner. 
Sun Fire Office v. Ayerst, 37 Nebr’ 
184, 55 NW 635. 

{b] Market value—(1) The ac- 
tual cash value of petroleum oils, 
covered by a policy providing that 
the insurer should not be liable for 
a sum in excess of such value, is the 
market value of the oils lost. Globe, 
ete. Ins. Conv erairie Ol, ete.eeo. 
248 Fed. 452, 160 CCA 462. (2) 
“Market price or value” defined see 
26 Cyc. 819. (3) “Actual market 
value” defined see Actual 1 C. J. p 
1184 note 52. 

[c] As to movable property its 
market value should be ascertained 
at the nearest fair market, subject 
to deduction of cost of transporta-~* 
tion if found necessary and advisable 
to remove it. Prussian Nat. Ins. Co. 
v. Lawrence, 221 Fed. 931, 137 CCA 
501, LRA1915E 489. 

{[d] “Actual cash value.”—(1) 
The words in a policy of “actual 
cash value of the property at the 
date of the fire’ do not mean market 
value, but such value must be ascer- 
tained from the evidence and deter- 
mined by the jury. Yost v. Anchor 
BY. Ins. Co.2 38 Par Super, 5947 * (2) 
“Actual cash value” defined see Ac- 
tual 16C. 932, DaehLs25 note \23- (3) 
“Actual value” defined see Actual 1 
C. J. p 1186 note 84. (4) “Cash 
value” defined see 11 C. J. p 25. 

{e] An assessment company, un- 
less it is otherwise expressly pro- 
vided, is liable for the total loss not 
exceeding the amount’ of the policy, 
without regard to the amount which 
an assessment from the members of 
the company will! yield. Harl v. 
Pottawattamie County Mut. F. Ins. 
Co., 74 Iowa 39, 36 NW 880. 

85. U. S.—Prussian Nat. Ins. Co. 
v. Lawrence, 221 Fed. 931, 137 CCA 


501, LRA1915E 489. 

Fla.—Hanover FEF. Ins. Co. v. 
Lewis, 23 Fla. 198, 1 S 868. 

Tll—Peoria M. & F. Ins. Co. v. 
Lewis, 18 Tll. 558. 

Towa.—Harl v. Pottawattamie 
County Mut. EF. Ins. Co., 74 Iowa 39, 
36 NW 880. 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
77 A. 378. 

Mo.—MclIntyre v. Liverpool, ete., 


Ins. Co., 181 Mo. A. 88, 110 SW 604. 
N. Y.—Buse v. National Ben 
Franklin Ins. Co., 96 Mise. 229, 160 
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of insurance as fixed by a by-law of the insurer.*® 
Under this rule the insured is not entitled to re- 
cover the cost of the property, as its actual value,” 
although the original cost of the property may be 
considered as evidence of its value in connection 
with evidence as to depreciation; ** neither is the 
insurer’s liability for the cash value affected by the 
fact that the insured had offered to sell the property 
for less than its actual value,’ nor by the fact that 
the amount of loss cannot be determined without 
difficulty, and is to some extent a matter of esti- 
The cash value is to be estimated at the 
time of the loss and not at the time the property is 
exposed to danger by the outbreak of the fire.®+ 

The extent of the insurer’s lability 
for the loss of an insured building is not the orig- 
inal. cost of the building,®? or a sum sufficient to 
erect a new one,®? or the difference between the 


mate.°?° 


Buildings. 


NYS 566 [aff 177 App. Div. 948, 164 
NYS. 1088]. 

Porto Rico.—Mendez v. North 
British Mercantile Ins. Co., 5 Porto 
Rico Fed. 263; Martin v. Royal Ins. 
Co., 1 Porto Rico Fed. 324. 

Wis.—Newton v. Theresa Village 
Mut. F. Ins. Co., 125 Wis. .289, 104 
NW 107. 

Eng.—Newby v. Reed, 1 W. Bl. 
416, 96 Penrice 237, 14 ERC 498. 

[al Statute.—A statutory pro- 
vision that no fire insurance com- 
pany shall issue any policy limiting 
the amount to be paid in case of loss 
below ‘‘the actual cash value of the 
property if within the amount of the 
insurance for which premium is 
paid” should be construed as re- 
ferring to the actual cash value of 
the property “destroyed,” and not to 
the property insured. Newton v. 
Theresa Village Mut. F. Ins. Co., 125 
Wis. 289, 104 NW 107. 

86. Shoemaker v. Line Lexington 
Mut. F. Ins. Co., 16 Pa. Super. 18. 

[a] Rule applied.mWhere a by- 
law of a mutual fire insurance com- 
pany limits the amount of insurance 
on a single building and its con- 
tents, a policy in excess of the limit 
is binding on the company, where 
there is no restriction in the charter, 
and the contract of insurance is 
made by the company with full 
knowledge of the excess, and the 
insured for many years pays his as- 
sessments on the whole amount of 
insurance. Shoemaker v. Line Lex- 
ington Mut. F. Ins. Co., 16 Pa. Super, 
18 


87. Slack v. Milwaukee-Mechanics 
Ins. Co:, 186. Ill Al b65;. 4A0tna “Ins, 
Co. v. Johnson, 11 Bush (Ky.) 587, 
21 AmR 2238; Merchants’ Ins. Co. v. 
Frick, 5 Oh. Dec. (Reprint) 47, 2 
AmLRece 336; Equitable F. Ins. Co. v. 
Quinn, Wd Cr 17.0; 

88. See infra § 750. 

89) Detroit) bY he MM. ans; Cov; 
Boren-Stewart Co., (Tex. Civ. A.) 
203 SW. 382. 


90. Getchell v. Mercantile, ete., 
Mut. F. Ins. Co.,, 109 Me. 274, 83 A 
AnnCas19136 


Boe 42 LRANS 135, 


91. Liverpool, etc., Ins. Co. v. Mc- 
Fadden, 170 Fed. 179, 95 CCA 429, 27 
LRANS 1095 [certiorari den 215 U. 
S. 604, 30 SCt 405, 54 °L. ed. 345]; 
Mack vy. Lancashire Ins. Co., 4 Fed. 
Do, 2 MeCrary.? 21a ee twee Alo, ve 
Royal Ins. Co., 16 Hawaii 737; New 


York, ete., Despatch Express Co. v. 
Traders’, etc., Ins. Co., 185 Mass. 221; 
Wolfe v. Howard Ins. Co. 7 N. Y. 


583, Seid. 78. 

{a] Reason for rule.—-“‘The value 
of an insured building at a time 
when an adjoining building is burn- 
ing may be so much lessened by the 
danger or certainty that the fire will 
spread that no one will pay anything 
for it, and yet to hold that its in- 
Sured value is correspondingly dimin- 
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destroyed.°® 


ished or by reason of the imminent 
danger has ceased to exist would 
have the effect of frustrating the 
purpose of the insurance and of nul- 
lifying the value of the policy.” Lee 
Ahlo v. Royal Ins. Co., 16 Hawaii 
737, 738. 

[b] The court is not authorized 
to adopt a different construction of 
the contract in a particular case be- 
cause the property insured was a 
marketable commodity and the 
threatened loss was so extensive that 
it may itself have enhanced the 
market value prior to the time when 
the actual loss occurred. Liverpool, 
etc., Ins. Co. v. McFadden, 170 Fed. 
179, 95 CCA 429, 27 LRANS 1095 
[certiorari Gen 215 U. S. 604, 30 SCt 
405, 54 L. ed. 345]. 

92. A@tna Ins. Co. v. Johnson, 11 
Bush (yy) 587, 21 AmR 223. 

93. y.—AA®itna Ins. Co. v. John- 
son, 11 Axion 587, 21 AmR -22 

Lia.—Stenzel Vv. Pennsylvania ig 
Insi-Cose 110 Lay 1019. 35'S 2798 
AmSR 481. 

Me.—Hilton v. Phoenix Assur. Co., 
92 Me, 272, 42 A 412. 

Mass.—Brinley  v. 
Co., 11 Metc. 195. 

Pa.—Waynesboro Mut. F. Ins. Co. 
v. Creaton, 98 Pa. 451. 

Vt.— Citizens’ Sav. Bank, etc., Co. 
v. Fitchburg Mut. F. Ins. Co., 86 Vt. 
657, 84 A 970. 

Cost of replacement generally see 
infra § 451. 

94. Adtna Ins. Co. v. Johnson, 11 
Bush (Ky.) 587, 21 AmR 223; Stenzel 


National Ins, 


v. Pennsylvania F. Ins. Co., 110 La. 
1019, 35°S 271, 98 AmSR 481, 
95. U. S.—Thompson v. Liver- 


pool,“"ete.; Ins. :Co., 23" RY Cas. 24No, 
13,966, 2 Hask. 363. 

Colo.—State Ins, Co. v. Taylor, 14 
Colo. 499, 24 P 333, 20 AmSR 281: 

Ky.—Attna Ins. Co. v. Johnson, 11 
Bush 587, 21 AmR 223. 

La.—Stenzel v. Pennsylvania ‘F. 
Ins. Cos" 10 Mal LOTS, Sb eS 27 G8 
AmSR 481 

Me. —Hilton v. Pheenix Assur. Co., 
92 Me. 272, 42 A 41%, 

Mass.—King v. Niagara FEF. Ins, 
Co., 234 Mass. 301, 125 NE 572; Brin- 
ley. v. National Ins. Co., 11 Mete. UO. 

Pa.—Farmers’ Mut. Ins. Co. v. New 
Holland Turnp. Co,, 122 Pa. 37,15 A 
563; Waynesboro Mut. F. Ins. Co. v. 
Creaton, 98 Pa. 451. 

Vt.— Citizens’ Sav. Bank, etc., Co. 
vy, Fitchburg Mut. F. Ins. Co., 86 Vt. 
267, 84 A 970. 

fa] If the building was old and 
dilapidated its value in that condi- 
tion is what the insured is entitled 
to recover. Adtna Ins. Co. v. John- 
sont 11°Bush (Ky.) 587, 21 AmR 


Tb] Effect of special clauses.— 
Under policies, in the Massachusetts 
standard form, containing two addi- 
tional or supplemental clauses 
termed a “Disclaimer Clause” and a 
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[§§ 450-451 


value of the lot and the building upon it and its 
value with the building destroyed; %* but ordinarily 
is the value of the building as it stood on the day 
it was destroyed,°®® faking: into consideration the, 
cost of rebuilding and allowing for difference in 
value between the new building and the condition in 
which the building was when destroyed. 
that the building was subject to removal or was 
soon to have been removed does not affect the right 
of the insured to recover its value as a building, 
from the insurer, where it is destroyed before the 
time for removal.®? 

[§ 451] b. Cost of Replacement. 
rule the cost of restoring or replacing the property 
is not the measure of the insurer’s liability for its 
loss,°8 although the cost of replacing goods may be 
considered as evidence of the cash value of the goods 
However, under some statutes the in- 


The faet 


As a general 


“Demolition and Increased Cost of 
Construction Clause,” permitted by 
statute, the insurers are liable for a 
total destruction of the building in 
an amount limited to the actual 
value of the property when the loss 
occurred, the disclaimer and demoli- 
tion and increased cost clauses’ ap- 
plying only in case of partial loss. 
King v. Niagara. F. Ins... Co., 234 
Mass. 301, 125. NE 572. 

96. Stenzel v, Pennsylvania F. 
Ins. ).Co.;,, 110 sBiaz, 10190595 OS ores 
AmSR 481; Pennsylvania Co. vy. 
Philadelphia Contributionship, 10 Pa. 
WISE aL oa 

97. U. S.—Washington Mills Em- 
ery Mfg. Co. v. Commercial &. Ins. 
Co., 13 Fed, 646. 


Ky.—#tna Ins. Co. v. Johnson, il 
Bush. 587/21 Ame 223: 
Mass.—Washington Mills Emery 


Mfg. Co. v. Weymouth, ete.,, Mut. F. 
Ins. eu 135 Mass. 503. 

N: Y.—Laurent v. Chatham F. Ins. 
Cory TAN SY SSuper. 45> 

Eng.—-Collingridge v. Royal Exch. 
Assur, ©orpsy-1o @. soe: tL Ter 

Ont.—Ardill v. Citizens’ Ins. Co., 
yaa A. 605 [app dism 22 Ont. 

[a] Tlustration.—The fact that 
the owner had entered into an ex- 
ecutory contract for the _ pulling 
down of the building in question, and 
for the sale of materials to the ¢c6n- 
tractors at a sum very much less 
than the amount of the insurance, is 
no bar to his right to recover the full 
amount of the insurance, where the 
building is burned before the time 
fixed by the contract for the transfer 
of possession. Ardill v. Citizens’ 
Ins. Co.,.20 Ont. A. 605 [app dism 
22 Ont. 529}. 

98. Me.—Hilton v. Pheenix Assur. 
Co., 92. Me. 272, 42 A 412° 

Mich.—Mitchell v. St. Paul Ger- 
man F. Ins. Co., 92 Mich. 594,52 NW 
1017. 

Mo.—Tinsley v."Aitna Ins. Co., 199 
Mo. A. 693, 205 SW 78. 

N. Y.-—McCready v. Hartford F. 
Ins.’ Co., 61 App. Div. 583,'90- NYS 
778. 

Pa.—Waynesboro Mut. F. Ins. Co. 
v. Creaton, 98 Pa. 451;° Common- 
wealth Ins. Co. v. Sennett, 37 Pa. 
205, 78 AmD 418. 

Tex.—Hartford F. Ins. Co. v. Can- 
non, 19 Tex. Civ. A-"305, 46 SW 851. 

Vt.— Citizens’ Sav. Bank, etc., Co. 
v. Fitchburg Mut. F. Ins. Co., 86 Vt. 
267, 84 A 970. 

[a] Manufactures. — The cash 
value of a manufactured product and 
not merely what it will cost to re- 
produce the goods destroyed is the 
amount recoverable. Mitchell v. St. 
Paul German FE. Ins. .Co., 92 Mich. 
594, 52 NW 1017; Hartford H. Ins. 
Co. v. ‘Cannon, -19. Tex. Civ: A: 305, 
46 SW 851. 

99. Southern “Nat. Ins. Co. v. 
Wood, (Tex. Civ. A.) 133 SW 286. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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SW 192. 
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‘sured may elect whether to accept from the insurer 
the repair of the property damaged or a sum of 
money equal to the damage done; and where a 
statute or the policy limits the amount of recovery 
to the cost of restoring or replacing the property, 
the measure is not the cash or market value of the’ 
damage or loss but the cost of such restoration or 
replacement,? unless the insured property is sueh 
that it cannot be replaced within a reasonable time, 
in which case its actual cash value may be recov- 
.° This rule includes an increase in the cost of 
repairing by reason of building regulations,’ unless 
such inerease is excluded by a provision in the pol- 
It has been held that, where the insurer re- 


ered.® 


icy.® 


Admissibility of evidence as to 
wae of property see infra §§ 749, 


1. See infra § 601. 
2. U. S.—Mechanics’ Ins. Co. v. 
Cc. A. Hoover Distilling Co., 182 Fed. 
590, 105 CCA 128, 31 LRANS 873. 
Ala.—Commercial F. Ins. Co. 
Allen, 80 Ala. 571, 1 S 202. 
Cal.—Hegard v. California Ins. Co., 
2 Cal. Unrep. Cas. 663, 11 P 594. 
Iowa.—Farmers’ Mercantile Co. v. 
Co., 161 Iowa 5, 141 


Vv. 


NW 447. 
La.—Melancon v. Phcenix Ins. Co., 


‘116 La. 324, 40 S 718. 


Mass.—Hewins v. London Assur. 
‘Corp., 184 Mass. 177, 68 NE 62. 

Mo.—Non-Royalty Shoe Co. v. 
Phoenix Assur. Co., Ltd., 277 Mo. 399, 
210 SW 37 [mod (A.) 178 SW 246]; 


Haden v. Imperial Assur. Co., 197 
Mo. A. 574, 198 SW 72. 
N. Y.—Boskowitz v. Continental 


Ins; Co), 175 Apps Div. 18) 161. NYS 
680 [app dism 220 N. Y. 648 mem, 
115 NE 1034 mem]; McCready v. 
Hartford F. Ins. Co., 61 App. Div. 
583, 70 NYS 778. 

Oh.—Merchants’ Ins. Co. v. Frick, 


"5 Oh. Dec. (Reprint) 47, 2 AmLRec 


336. 
Pa.—Standard Sewing Mach. Co. v. 
Royal Ins. Co., 201 Pa. 645, 51 A 354. 
Porto Rico.—Miller v. Northern 


; ‘Assur. Co., 1 Porto Rico Fed. 420.: 


Tenn.—Burkett v. Georgia Home 
Ins. Co., 105 Tenn. 548, 58 SW 848. 


_Tex.—Texas Moline Plow Co. v. 


‘Niagara F. Ins. Co., 39 Tex. Civ. A. 


168, 87 SW 192; Virginia F. & M. Ins. 
Co. v. Cannon, 18 Tex. Civ. A. 588, 
45 SW 945. 

W. Va.+-Providence Washington 
Ins. Co. v. Morgantown School Dist. 
Bd. of Education, 49 W. Va. 360, 38 
SE 679. 

{a] Immovable property. — By 
statute this rule may be limited ex- 


“elusively to policies covering prop- 


erty which is immovable by nature. 
Melancon v. Phcenix Ins. Co., 116 La. 
324, 40 S 718. 

[b] Time of replacement.—Where 
a policy on a wholesale stock pro- 
vides that the insurer shall not be 
liable beyond the actual cash value 
of the property at the time of the 
loss, which in no event shall exceed 
the then cost to the insured to re- 
place it with material of like kind 
and quality, the measure of damages 
is not the cost of replacing the goods 
instanter on destruction, but what it 
would cost to replace them from the 
markets where such goods_ are 
usually manufactured, or could be 
purchased within a reasonable time. 
Texas Moline Plow Co. v. Niagara 
F. Ins. Co., 39 Tex. Civ. A. 168, 87 


{c] Manufacturers.—(1) Under a 
policy insuring machinery made by 
the insured, providing the insurer 
shall not be liable beyond the actual 
cash value of the property at time 
of loss, which shall in no event ex- 
ceed what it would cost insured to 
repair or replace it, the market value 
of the property cannot be a measure 
of dumage. Standard Sewing Mach, 


[26 C. J.—23] 


smeasure 
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Co. vi Royal Ins. Co. 201; Pa. 645), 51 
A 354. (2) Under a clause provid- 
ing that the liability shall not ex- 
ceed the cost to insured to repair or 
replace the property destroyed, the 
of an insured manufac- 
turer’s cost of replacing whisky 
whose value increases with age is 
not the cost of the raw material of 
which a like product may be made 
and of the labor required to make it, 
but is the cost of immediately re- 
placing the article by a like product 
by purchase or otherwise. Mechan- 
ics’ Ins. Co. v. C. A. Hoover Distill- 
ing Co., 182 Fed. 590, 105 CCA 128, 
31 LRANS 873. 

{d] Replacing building. (1) 
Where a policy provides that the 
amount of loss is to be estimated 
according to the actual cash value of 
the property at the time of the fire, 
which shall not exceed what it will 
cost to replace the property, the loss 
is to be determined by deducting the 
value of the foundations and por- 
tions of a building not destroyed, if 
used at the same place, from the 
total value of the building, since the 
contract contemplates the cost of re- 
placing the structure. Burkett v. 
Georgia Home Ins. Co., 105 Tenn, 548, 
58 SW 848. (2) Under a policy which 
allows the insurer to repair or replace 
the injured building, and which con- 
tains also a provision that the loss 
or damage shall in no event exceed 
what it would then cost the insurer 
to repair or replace it with material 
of like kind and quality, if the in- 
surer waives the right to repair or 
rebuild, and agrees to pay _ the 
amount of loss and damages in cash, 
that fact would not change the basis 
of estimating the less and damages, 
and they should be ascertained pre- 
cisely in the same manner as if it 
were the purpose to repair, rebuild, 
or replace the structure. Providence 
Washington Ins. Co. v. Morgantown 
School Dist. Bd. of Education, 49 W. 
Va. 360, 38 SE 679. 

[e] In the absence of an election 
by the holder of a fire policy, to have 
repairs made instead of to accept a 
money payment for loss, the provi- 
sion that damages shall in no event 
exceed what it would cost the in- 
sured to repair or replace is _inap- 


plicable. Non-Royalty Shee Co. v. 
Phenixy Assur s Cov lutds,, 200 avo: 
399/210 WS Wanss @unlmod . CA.)9 178 
SW 246]. 

3. Mechanies’ Ins. Co. v.:C. A. 
Hoover Distilling Co., 182 Fed. 590, 


105 CCA 128, 31 LRANS 873; Phillips 
vy. Home Ins. Co., 128 App. Div. 528, 
112 NYS 769; Gulf Compress Co. v. 
Pennsylvania Ins. Co., 129 Tenn. 586, 
167 SW 859. : 
[a] MWlustration.—Where a policy 
insures a manufacturer of straw hats 
against loss to his manufactured and 
unmanufactured stock to the actual 
cash value of the property, not to 
exceed what it would cost to replace 
it with material of like quality, the 
insured can recover the actual cash 
value of the hats destroyed, where 
he is unable to replace the goods in 
time for the current season’s trade. 
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fuses to replace the property destroyed with other 
property, or to furnish money to replace it, it can- 
not insist that the loss should be measured by the 
value of the property it refused to buy.® 

[§ 452] c. Agreed Valuation. In the absence of 
special provisions the amount for which the property 
is insured is the limit of liability and not the meas- 
ure thereof,’ and hence the amount stated in the 
application on an ordinary policy as the value of the 
property is not even prima facie evidence of its 
value at the time of loss.8 
there is a valuation of the property in the nature of 
a contract for liquidated damages which, in the ab- 
sence of fraud or mistake, is binding on the parties, 


But in many policies 


Phillips v. Home Ins. Co., 
Div._528, 112 NYS 769. 

[b] Where the product insured 
has changed in value between the 
time of its manufacture and that of 
its destruction, and its manufacture 
occupies considerable time, the 
manufacturer is not limited to the 
cost of making the article, but may 
recover its actual cash value at the 
time of the fire whether profit or loss 
results from that measure of recov- 
ery... , Mechanics’ “Ens: /Cor wn AS 
Hoover Distilling Co., 182 Fed. 590, 
105 CCA 128, 31 LRANS 873. 

4. Hewins v. London Assur. Corp., 
184 Mass. 177, 68 NE 62; Pennsyl- 
vania L., etc. Co. v. Philadelphia 
ease Le 20d Pat 8497 bb eA 


fa] ‘Thus under a policy insuring 
a building as per survey showing the 
walls of a certain thickness, the lia- 
bility in case of partial loss is not 
what it would cost to rebuild with 
walls of such thickness, a law hay- 
ing been passed after issuance of 
the policy requiring construction 
with thicker walls, or with walls of 
the same thickness strengthened by 
a steel construction, but what it will 
cost to rebuild in compliance with 
the law. Pennsylvania Co. v. Phila- 
delphia Contributionship, 201 Pa. 494, 
497 p Le A (35d wony Jue AL > 0s 

5. Hewins v. London Assur. Corp., 
184 Mass. 177, 68 NE 62. 

{a] Thus recovery on account of 
the increased cost of repairing, by 
reason of the building laws, of a 
building partially destroyed, is ex- 
cluded by a policy providing that the 
loss or damage shall in no event ex- 
ceed what it would cost the insured 
to repair or replace it with material 
of like kind and quality, and that 
the insurer shall not be liable be- 
yond the actual value destroyed by 
fire for loss occasioned by a law reg- 
ulating the construction or repair of 
buildings. Hewins v. London Assur. 
Corp., 184 Mass. 177, 68 NE 62. 


128 App. 


6. Gulf Compress Co. v. Pennsyl- 
pana Ins. Co., 129 Tenn. 586, 167 SW 
7, Mendez v. North British Mer- 
Sr a Inss Co. 55 Porto, Rico. bed: 
8. Ill—Standard F. Ins. Co. v. 


Wren, 11 Ill. A. 242. 
Ky.—Pheenix Ins. Co. v. Haynes, 7 


Ky. Op. 643. 
DOP aparece v. Klemm, 11 La. Ann. 
104. 


Minn.—Peoria M. & F. Ins. Co. v. 
Wilson, 5 Minn. 58. 

Oh.—Merchants’ Ins. Co. v. Frick, 
5 Oh. Dec. (Reprint) 47, 2 AmLRec 
336. 

Pa.—Waynesboro Mut. F. Ins. Co. 
v. Creaton, 98 Pa. 451. 

TNex.—Lion wk, Ins.. Co. v. Starr, 71 
Tex. 733, 12 SW 45. 

{a] Evidence of a custom where- 
by the valuation in the policy is 
taken as the true value is not ad- 
missible, since it violates the prin- 
ciples on which the contract is based. 
Meeker v. Klemn, 11 La. Ann. 104; 
Focht v. Douglass Mut. Live Stock 
Assoc., 1 Woodw. (Pa.) 346. 
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‘and in case of a total loss precludes inquiry as to 
the actual value and binds the insurer to pay the 
amount fixed,® less any depreciation in the value of 
the insured property from the date of the policy to 
the time of the loss.1° Where the policy states that 
the amount of the insurance is not more than three 
fourths of the value of the property as stated by 
the applicant, the amount thus agreed upon by the 
parties is conclusive in the absence of fraud, where 


the property is a total loss.12 


9.: U. S:—Patapsco Ins. Co. ° v. 
Coulter) (3! Ret) 222357) 1h.) ed. "1659 
Marine Ins. Co. v. Hodgson, 6 
Cranch 206, 3 L. ed. 200; O’Brien v. 
North River Ins. Co., 212 Fed. 102, 
128. CCA 618; LRAI9IITC 722; Perry 
v. Mechanics’ Mut. Ins. Co., 11 Fed. 
485; Griswold v. Union Mut. Ins. Co., 
Tie. Cais: Now), 840).3" Blateht: 231: 
Alsop v. Commercial Ins. Co., 1 F. 
Cas. No. 262, 1 Sumn. 451. 

Ill.—Insurance Co. of North Amer- 
ica v. McDowell, 50 Ill. 120, 99 AmD 
497; Peoria M. & F. Ins. Co. v. Lewis, 
TRiGhdds Doss 

Ky.—Pheenix Ins. Co. v. Haynes, 7 
Ky. Op. 6438. 

La.—Westinghouse Electric Co. v. 
Western Assur. Co., 42 La. Ann. 28, 
7S 73; Millaudon v. Western M. & F. 
Ins. Co., 9 La. 27,°29 AmD 433; Cole 
v. Louisiana Ins. Co., 2 Mart. N. S. 
165. 


Me.—Cushman v. Northwestern 


' Ins. Co., 34 Me. 487. 


Mass.—Austin v. Dixie F. Ins. Co., 
232 Mass. 214, 122 NB 382; New 
York, etc., Despatch Express Co. v. 
Traders’, et¢., Ins.’ Co., “135 Mass. 
221; Harrington v. Fitchburg Mut. F. 
Ins. Co., 124 Mass. 126; Luce v. Dor- 
chester Mut. F. Ins. Co., 105 Mass. 
297, 7 AmR 522; Phoenix Ins. Co. v. 
McLoon, 100 Mass. 475; Forbes v. 
Manufacturers’ Ins. Co., 1 Gray 371; 
Phillips v. Merrimack Mut. F. Ins. 
Co., 10 Cush, 350; Fuller v. Boston 
Mut. F.. Ins. Co., 4 Metc. 206; Borden 
v. Hingham Mut. F. Ins. Co., 18 Pick. 
523, 29 AmD 614; Clark v. Ocean Ins. 
Co., 16 Pick. 289; Curry v. Common- 
wealth Ins. Co., 10 Pick. 535, 20 AmD 
547. 

Mo.—Patterson v. American Ins. 
Co., 174 Mo. A. 37, 160 SW 59; Grage 
v. Northwestern Nat. ins. Co., 132 
Mo. A. 405, 111 SW 1184; Stevens v. 
Norwich Union F. Ins. Co., 120 Mo. 
A. 88, 96 SW 684; Malin v. Mercan- 
tile Town Mut. Ins. Co., 105 Mo. A. 
625, 80 SW 56; Gibson v. Missouri 
Town Mut. Ins. Co., 82 Mo. A. 515; 
Marshal v. American Guarantee Mut. 
¥F. Ins. Co., 80 Mo. A. 

Nebr.—Schmidt v. Williamsburgh 
City F. Ins. Co., 98 Nebr. 61, 151 NW 
920 


N. Y.—Empire Dev. Co. v. Title 
Guarantee, etc., Co., 225 .N. Y. 53, 121 
NE 468 [rev 157 NYS 68]; Michael 
vy. Prussian, Nat. Ins. Co., 171 N.Y. 
25, 63 NE 810; Buffalo Elevating Co. 
v. Prussian Nat. Ins. Co., 64 App. 
DLV el Sane INS. 918) Taft 194 Nowe: 
25, 638 NE 810]; Whitney v. Ameri- 
can Ins. Co., 3 Cow. 210 [aff 5 Cow. 
712]; Kane v. Commercial Ins. Co., 8 
Johns. .229; Harris v. Eagle F. Ins. 
Co., 5 Johns. 368. 

Oh.—Howell v. Protection Ins. Co., 
7 Oh. 284. 

Pa.—Welsh _ v. London Assur. 
Corp., 151 Pa. 607, 25 A 142, 31 AmSR 
786; Pritchet v. Insurance Co. of 
North America, 3 Yeates 458. 

Tex,—St. Paul F. & M.'Ins. Co. v. 
Pipkin, (Civ. A.) 207 SW 360; Phoenix 
a Co. v. Pfeifer, (Civ, A.) 39 SW 
1 P 

Wis.—Cayon v. Dwelling-House 
Ins. Co., 68 Wis. 510, 32 NW 540. 

{a] Waiver of clause limiting 
loss.— Where a vacancy permit, lim- 
iting a loss during vacancy to three 
fourths of the insurance, is not at- 
tached to the policy, which contains 
no such provision, and plaintiff is 
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[§ 453] 2. Undervalued Policy Statutes—a. In 
Fire policies are ordinarily open and not 
valued policies;?2 but in many jurisdictions there 
are statutory provisions, commonly e¢alled the valued- 
policy laws, which give to fire policies, to some ex- 
tent, the effect of valued policies, by making the full 
amount of the insurance named in the policy pay- 
able in the event of a total loss without further evi- 
dence as to the actual loss, and limiting the recovery 


to that amount. Under such a statute unless fraud- 


permitted to recover on the theory 
that the forfeiture for vacancy was 
waived, he is entitled to full indem- 
nity. Patterson v. American Ins. Co., 
174 Mo. A. 37, 160 SW 59. 

10. Gragg v. Northwestern Nat. 
Inst? Cok) 132" Mo? -Ablr4doby lil” Sw: 
1184; Stevens v. Norwich Union F. 
Ins. ‘Co., 120 Mo. A. 88, 96 SW 684; 
Gibson v. Missouri Town Mut. Ins. 
Co., 82 Mo. A. 515; Marshal v. Ameri- 
can Guarantee Mut. F. Ins. Co., 80 
Mo. A. : 

11. Luce v. Dorchester Mut. F. 
Ins. Co., 105 Mass.’ 297, 7 AmR 522; 
Pheenix Ins. Co. v. McLoon, 106 
Mass. 475; Nichols v. Fayette Mut. 
He AIns, 'Cos 1 Allen'+63;, "Phillips ev. 
Merrimack Mut. F. Ins. Co., 10 Cush. 
850; Holmes v. Charlestown Mut. F. 
Ins. Co., 10 Mete. 211, 43 AmD 428; 
Fuller v. Boston Mut. F. Ins. Co., 4 
Metc. 206; Borden v. Hingham Mut. 
F. Ins. Co.,°18 Pick, 523; 29' AmD 
614. 

12. See supra § 48, 

13. U: S.—Orient Ins. Co. v. 
Daggs, 172 U.S. 557,719 -SCt 281, 43 
L. ed. 552 [atf 136 Mo. 382, 38 ‘SW 
85, 58 AmSR 638, 35 LRA 227), 

Ark. —Liverpool, étes Ins. Co. ivi 
Payton, 128 Ark. 528, 194 SW 508; 
American Cent. Ins. Co. v. Noe, 15 
Ark. 406, 88 SW 572; Minneapolis F. 
& M. Ins. Co. v. Fultz, 72 Ark. 365, 
80 SW 576. 

Fla.—Hartford F. Ins. Co. v. Red- 
ding, 47 Fla. 228, 37 S 62, 110 AmSR 
118, 67 LRA 518. 

Ga.—Word v. Southern Mut. Ins. 
Co.,, 112 Ga. 585, 37 SE 897, 

Kan.—Amusement Syndicate Co. v. 
Prussian Nat. Ins. Co., 85 Kan. 367, 
116 P 620, 85 Kan. 616, 118 P 76. 

Ky.— Germania Bois: SCO} OVE 
Nickell, 178 Ky. 1, 198 SW. 534; Na- 
tional Union F. Ins. Co. v. Light, 163 
Key, S69, 173 “SW 365s Continental 
Ins. Co. v. Moore, 62 SW 517, 23 KyL 
72. 

La.—Melancon v. Phoenix Ins. Co., 
116 La. 324, 40 S 718. 

Me.—Campbell v. Monmouth Mut. 
F. Ins. Co., 59 Me. 430. 

Minn.—Oppenheim v. Fireman’s 
wen Ins. Co., 119 Minn. 417, 138 NW 
Ts 

Miss.—4itna Ins. Co. v. Heidel- 
berg, 112 Miss. 46, 72 S 852, LRA 
1917B 253; Mississippi Home Ins. Co. 
v. Barron, 91 Miss. 722, 45 S 875. 

Mo.—Dages v. Orient Ins. Co., 136 
Mo. 382, 38 SW 85, 58 AmSR 688, 35 
LRA 227 {aff 172" U.S. 657, ‘£9: Sct 
281, 43 L. ed. 552]; Havens v. Ger- 
mania #. Ins, Co., 123 Mo. 408, 27 
SW 718, 45 AmSR 570, 36 LRA 107; 
Seott v. American Ins. Co., (A.) 222 
SW 1047; Joyce v. St. Paul F. & M. 
Ins. Co., (A.) 194 SW 745; Farber v. 
American Auto. Ins. Co., 191 Mo, A. 
307, 177 SW 675; Weston v. American 
Ins.Co!, 192/°Mo.*A. 282-177 °Sws792: 
Aurora v. Fireman’s Fund Ins. Co., 
180 Mo. A. 263, 165 SW 357; Spickard 
v. Philadelphia Fire Assoc., 164 Mo. 
A. 1, 146 SW 808; Hilburn v. Pheenix 
Ins. Co., 140 Mo. A. 355, 124 SW 638; 
Howerton v. Iowa State Ins. Co., 105 
Mo, A. 575, 80 SW 27; Bode v. Fire- 
men’s Ins. Co., 108 Mo. A. 289, 77 
SW 116; Gibson v. Missouri Town 
Mut. Ins. Co., 82 Mo. A. 515; Warren 
v. Bankers’, etc., Town Mut. Co., 72 
Mo. A. 188; Hausen v. Citizens’ Ins. 
Co., 66 Mo. A. 29. 

Nebr.—Lancashire Ins. Co. v. 


Bush, 60 Nebr. 116, 82 NW _ 318; 
Home F. Ins. Co. v. Weed, 55 Nebr. 
146, 75 NW 539. 

N. H.—Fadden v. Phcenix Ins. Co., 
17 N. H.. 392, 92 A 335; Tomusechat 
v. North British, ete. Ins: Cone tase 
H. 388, 92 A 329, AnnCas1915D 1155. 

N. D.—Horswill v. North Dakota 
Mut. F. Ins. Co., 178 NW 798. 

Oh.—German American Ins. Co. v. 
McBee, 85 Oh. St. 161, 97 NE 378; 
Germania F, Ins. Co. v. Werner, 76 
Oh, St. 543, 81 NE 980, 118 AmSR 
891, 12 LRANS 456; Pennsylvania F. 
Ins. Co. v. Drackett, 63 Oh. St. 41, 
57 NE 962, 81 AmSR 608; Russell v. 
Milwaukee Mechanics’ Ins. Co., 8 Oh 
S&CP 613, 6 OhNP 325; Schild v. 
Pheenix Ins. Co., 8 OhS&CP 45, 6 
OhNP 134. 

Okl.—Springfield F. & M. Ins. Co. 
v. Homewood, 32 OKl. 521, 122 P 196, 
39 LRANS 1182; Oklahoma Farmers’ 
Mut. Indemn. Assoc. v. McCorkle, 21 
Okl. 606, 609, 97 P 270 [quot Cye]. 

Tenn.—Thompson v. Concordia F. 
Ins. Co., 142 Tenn. 408, 215 NW 932; 
Laurenzi v. Atlas Ins. Co., 131 Tenn. 
644, 176 SW 1022. 

Tex.—St. Paul F. & M. Ins. Co. v. 
Laster, (Civ. A.) 187 SW 969; Drum- 
mond v. White-Swearingen Realty 
Co., (Civ. A.) 165 SW 20; Co-opera- 
tive Ins. Assoc. v. Ray, (Civ. A.) 138 
SW 1122; Co-operative Ins. Assoc. v. 
Hubbs, 538 Tex, Civ. A. 68, 115 SW 
670; German Ins Cosy Ww. Jansen, 18 
Tex. Civ. A. 190, 45 SW 220. 

Wash.—Bright v. Hanover F,. Ins. 
Co., 48 Wash. 60, 92 P 779. 

W. Va.—Hinkle v. North River 
InsuiCoselt OaiWny MAGES SA od aco See 
Ritchie Sony Bank v. Firemen’s 
Ins. Co., 55 W. Va. 261, 47 SE 94. 

Wis. —Oshkosh Gas-Light Co. v. 
Germania F. Ins. Ca., 71 Wis. 454, 
37 NW 819, 5 AmSR 933. 

[a] Such a _ statute is wholly 
prospective in its operation and does 
not affect any special proceeding of 
inquiry in any court at the time of 
its passage. Dagegs v. Orient Ins. 
Co., 136 Mo. 382, 38° SW 85, 58 AmSR 
638, 35 LRA 227 {aff 172.U. S.. 56%, 
19 SCt 281, 48 L. ed. 552]. 

[b] Wot applicable to rents.—The 
provisions of a valued policy law 
making the amount named in a pol- 
icy covering improvements on real 
estate conclusive evidence of value 
in case of a total loss do not apply 
to a policy which insures against the 
loss of rents through the destruc- 
tion of such improvements. Amuse- 
ment Syndicate Co. v. Prussian Nat. 
Ins. Co., 85. Kan. 367, 116 P 620, 85 
Kan. 616, 118 P 76 (construing Gen. 
St. [1909] § 4260). 

{c] Valuation by agents Under 
a statute making the valuation of 
the property by the agent whose 
name is on the policy conclusive, a 
valuation by an agent not thus 
named in the policy does not come 
within the special provision. Camp- 
bell v. Monmouth Mut. F. Ins. Co., 
59 Me. 430. 

{d] Mutual insurance companies 
(1) in Missouri are exempted, by L. 
(1895) p 200 from the operation of 
the statute relating to valued poli- 
cies. Warren  v. Bankers’, etc., 
Town Mut. Co., 72 Mo. A. 188. (2) 
In Nebraska Comp. St. (1899) ¢c 43 
§ 43, known as the ‘Valued Policy 
Law,’ is notin conflict with L. (1891) 
ce 38, authorizing the organization of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ulent representations were made by the insured as 
to the value of the property,!* insurer cannot in 
case of a total loss avoid its liability for the amount 
stated in the policy, as by showing that there was an 
excessive valuation; > nor is its liability for such 
amount affected by an arbitration as to the value at 
the time of the fire.1° Under some of these statutes, 
however, the policy fixes the value of the property 
only at the time of insurance, and not its value at 
the time of destruction; and the insurer may lessen 
the amount of its liability by showing that by de- 
preciation in the value of the property between the 
time of the issuance of the policy and the loss, the 
value is less than the amount of the insurance 
named in the policy; +7 and where the statute gives 
the insurer an option to replace the property, the 
cost of replacement may be shown to be less than 
Such a statute is 
applicable to contracts of insurance on property in 
the state, although executed in another state.!? 
Applicable to realty alone. In some jurisdictions 


the amount of the insurance.18 


mutual insurance companies, so as 
mot to be applicable to companies of 
that character. Farmers’ Mut. Ins. 
Co. v. Cole, 4 Nebr. (Unoff.) 130, 93 
NW 730 


[e] Builder’s policy.—The Valucd 
Policy Law applies to a policy taken 
out by a builder, as well as to one 
taken out by the owner of the prop- 
erty, the builder’s interest in the 
building being one in real estate. 
American Cent. Ins. Co. v. Antram, 
86 Miss. 224, 38 S 626; King v. Phe- 
nix Ins. Co., 195 Mo. 290, 92 SW 892, 
113 AmSR 678, 6 AnnCas 618. 

[f] “Buildings.” — Where struc- 
tures, when insured, are so far com- 
pleted that the partitions are set, 
floors laid, roofs completed, and out- 
side walls practically finished, they 
are “buildings” within a statute pro- 
viding for the issuance of valued 
policies on buildings. Tomuschat v. 
North British, ete., Ins. Co., 77 N. H. 
388, 92 A 329, AnnCas1915D 1155. 

[g] Second loss. — If under a 
valued policy the property is totally 
destroyed as the result of two or 
more fires the measure of recovery 
for the final loss is the amount of 
insurance named in the policy less 
the amount paid in settlement of 
previous losses. Lancashire Ins. Co. 
v. Bush, 60 Nebr. 116, 82 NW 313. 

In case of partial loss see infra 
$ 456. 

14. Hartford F. Ins. Co. v. Red- 
ding, 47 Fla. 228, 37 S 62, 110 AmSR 
118, 67 LRA 518; Farber v. American 
Autos ins: .Co, \19L2 Moy "A..373807,, 
177 SW 675; Walker v. Phoenix Ins. 
Co., 62 Mo. A. 209; Fadden v. Phe- 


Nix; Lusi Con TheN Ho hoo, 9247 A 
335. ., 

15. Attna Ins. Co. v. Heidelberg, 
112 Miss. 46, 72 S 852, LRA1917B 


253 [mod 72 S 470]; Joyee v. St. 
Paul F. & M. Ins. Co., (Mo. A.) 211 
SW 390; German: Ins. Co. v. Jansen, 
18 Tex. Civ. A. 190, 45 SW 220. 

16.. Caledonian Ins. Co. v. Cooke, 
101°"Ky. 412, 41 SW 279, 19° Kyl 


651. 

17. Orient Ins. Co. v. Daggs, 172 
U. S. 557, 19 SCt 281, 43 L. ed. 552 
[aff 136 Mo. 382, 38 SW 85, 58 AmSR 
638, 35 LRA 227]; Hartford F. Ins. 
Co. v. Bourbon: County Ct., 115 Ky. 
109, 72 SW 739, 24 KyL 1850; Cale- 
donian Ins. Co. v. Cooke, 101 Ky. 
412, 41 SW 279, 19 KyL 651; Daggs 
v. Orient Ins. Co., 136 Mo. 382, 38 
SW 85, 58 AmSR 638, 35 LRA 227 
{aff 172 U. S. 557, 19 SCt 281, 43 L. 
ed. 552]; Joyce v. St. Paul F. & M. 
Ins. Co., (Mo. A.) 194 SW 745; Straw- 
bridge v. Standard F. Ins. Co., 193 
Mo. A. 687, 187 SW .79; Aurora Vv. 
Fireman’s Fund Ins. Co., 180 Mo. A. 
263, 165 SW 357; Spickard v. Phila- 
delphia Fire Assoc., 164 Mo. A. Ls 
146 SW 808; Hilburn v. Phenix Ins. 
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Policy. 


Co., 140 Mo. A. 855, 124 SW 68; Gib- 
son v. Missouri Town Mut. Ins. Co., 
82 Mo. A. 515; Meyer v. Insurance 
Co. of. North America, 73 Mo. A. 166; 
Murphy. v. Northern British, etce., Co., 


61 Mo. A. 323; Baker vy. Phcenix 
Assur. Co., 57 Mo. A. 559. 
18. Walker v. Phcenix Ins. Co., 


62 Mo. A. 209. 

Cost of replacement generally see 
Supra § 451. 

19. Scottish Union, etc., Ins. Co. 
v. Enslie, 78 Miss. 157, 28 S 822; 
Seyk v. Millers’ Nat. Ins. Co., 
Wis. 67, 41 NW 448, 3 LRA 523. 

20. Ky. — Hudson vy. Scottish 
Union, ete., Ins; Co., 110 Ky. 722, 62 
SW 513, 23 KyL 116; Phenix Ins. Co. 
v. Wintersmith, 98 SW 987, 30 KyL 
369. 

La.—Melancon v. Phoenix Ins. Co., 
116 La. 324, 40 S 718. 

Mo.—Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154; Trask 
v. German Ins. Co., 53 Mo. A. 625. 

Oh.—National F. Ins. Co. v. Den- 
nison, 93 Oh. St. 404, 113 NE 260, 
LRA1916F 992. 

Tex.—Queen Ins. Co. v. Jefferson 
TeenUCowe 104. Lexy Lolo DGelity= 
Phcenix F. Ins. Co. v. O’Bannon, (Civ. 
A.) 178 SW 7381; Ginners’ Mut. Un- 
derwriters v. Wiley, (Civ. A.) 147 
SW 629. 

Wash.—Bright v. Hanover F. Ins. 
Co., 48 Wash. 60, 92 P 779. 

W. Va.—Ritchie County Bank v. 
Firemen’s Ins. Co., 55 W. Va. 261, 
47 SE 94. 

[a] In Mississippi (1) the _ stat- 
ute applies to both realty and per- 
sonalty, except personalty which is 
constantly changing in specifics and 
quantity. Hartford F. Ins. Co. v. 
Shlenker, 80 Miss, 667, 32 S$ 155. (2) 
A fire insurance company can issue 
a schedule policy covering both in- 
surable realty and personalty other 
than household or kitchen furniture, 
and attach a three-quarter valuation 
clause, with an express stipulation 
eonfining its application to the items 
of personalty listed and valued _un- 
der separate heads. Darden v. Liv- 
erpool, etc., Ins. Co., 109 Misc. 501, 
68 S 485. 

21. British America Assur. Co. v. 
Bradford, 60 Kan. 82, 55 P 335; 
Havens v. Germania F. Ins. Co., 123 
Mo. 403, 27 SW 718, 45 AmSR 570, 
26 LRA 107. See Darden v. Liver- 
pool, ete, Ins. Co., 109 Miss. 501, 
68 S 485 (holding that under Code 
§ 2592, as amended by L. [1912] c 
224, the parties could not agree that 
for the purpose of a fire policy, ma- 
chinery in a building should be con- 
sidered as personalty). 

[a] Machinery placed in a mill, 
firmly attached to and connected 
with it, and designed for the opera- 
tion of the mill, is real property, 


Prima facie evidence. 
provision is not for a valued palicy, but only that 
the amount of the insurance named in the policy is 
prima facie evidence of the value of the ynroperty in 
case of total loss,?* and such provision has been held 
to be applicable only to buildings or réal property 
and not to personalty.4 

[§ 454] b. Effect of Conflicting Stipulations in 
The amount to be recovered under a valued- 
policy statute is a matter of public policy, and ean- 
not be waived or arbitrated in case of a total loss,?® 
and any conflicting stipulation in the policy as to 
how the loss, when total, shall be estimated or deter- 
mined will be invalid.?® 


aE ee en ee en ee ee ee 
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the valued-policy laws are applicable only to insur- 
ance on buildings or real property and not to insur- 
ance on personalty.?° 
for and used in the insured building is regarded as 
realty and not as personalty under this rule,?? and 
this has also been held to be true as to a building on 


But machinery constructed 


Under some statutes the 


Thus under such a statute 


within the meaning of the “valued 
policy law.” British America Assur. 
Co. v. Bradford, 60 Kan. 82, 55 P 335. 

[b] Machinery placed on a min- 
ing lease for the purpose of carry- 
ing on mining operations is not a 
part of real property, within the 
purview of a statute, making insur- 
ance companies liable, regardless of 
provisions in their policies to the 
contrary, for the full face value of 
policies on real property. Mills v. 
Scottish Union, etc., Ins. Co., 95 Mo. 
A. 211, 68 SW 1066. 

22: Orient Ins. Co.” v. | Parlin= 
Orendorff Co., 14 Tex. Civ. A. 512, 38 
Sw 60. But see Sharp v. Niagara 
F, Ins. Co., 164 Mo. A. 475, 147 SW 
154 (holding that a building of a 
lessee is not real property, within 
Rev. St. 1909, §§ 7020, 7021; but the 
owner, suing for loss, must prove 
the actual cash value at the time 
of the loss, subject to the right to 
rely on § 7030). 

23. Wensel v. Property Mut. Ins. 
Assoc., 129 Iowa 295, 105 NW 522; 
Zalesky v. Home Ins. Co., 108 Iowa 
341, 79 NW 69; Des Moines Ice Co. 
v. Niagara F. Ins, Co., 99 Iowa 193, 
68 SW 600; Scott v. Security F. Ins. 
Co., 98 Iowa 67, 66 NW 1054; Davis v. 
Anchor Mut. F. Ins. Co., 96 Iowa 
70, 64 NW 687; Martin v. Capital Ins. 
Co., 85 Iowa 648, 52 NW 534; Hagan 
v. Merchants’, ete., Ins. Co., 81 Iowa 
321, 46 NW 1114, 25 AmSR 493. 

24. Warshawky v. Anchor Mut. 
F. Ins. Co., 98 Iowa 221, 67 NW 237; 
Martin v. Capital Ins. Co., 85 Iowa 
6438, 52 NW 534; Joy v Security F. 
Ins. Co., 83 Iowa 12, 48 NW 1049. 

25. Pennsylvania F. Ins. Co. v. 
Drackett, (63- Oh: St. 41. 57 NEY 962, 
81 AmSR 608; Eureka F. & M. Ins. 
Co. v. Gray, 24 Oh, Cir. Ct, 268. 

26. U. S.—Orient Ins. Co... v. 
Dages, 17270._S, 557, 19 SCt 281, 43 
L. ed. 552 [aff 136 Mo. 382, 38 SW 
85, 58 AmSR 638, 35 LRA 227]. 

Ark.—Liverpool, etc., Ins.. Co. 
Payton, 128 Ark. 528, 194 SW 503. 

Ky.—Hartford F. Ins. Co. v. Bour- 
bon County, Ct.,. 115 Ky. 109)..72 Sw 
739, 24 KyL 1850; Sachs v. London, 
ete, FE. ‘Ins, Co. 113 Ky. 88). 67 SW. 
23, 23 Kyl 2397; Caledonian Ins. 
Co. v. Cooke, 101 Ky. 412, 41 SW 
279, 19 Ky 651. 

Miss.—Palatine Ins. Co. v. Nunn, 
99 Miss. 498, 55 S 44; Hartford F. 
Ins. Co. v. Schlenker, 80 Miss. 667, 
82 S 155; °Western Assur. 
Phelps, 77 Miss. 625, 27 S 745. 

Nebr.—Insurance : 
America v. Bachler, 44 Nebr. 549, 62 
NW 911; Home F. Ins. Co. v. Bean, 
42 Nebr. 537, 60 NW 907, 47 AmSR 
Hei se 

Oh.—Queen Ins. Co. v. Leslie, 47 
Oh. St. 409, 24 NF 1072, 9 LRA 45. 

Okl,— Oklahoma Farmers’ Mut. 


Ve 
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an agreement in the policy to submit the amount of 
the loss to arbitration is invalid,2” as is also a stipu- 
lation or clause that the insurer’s liability shall not 
exceed three fourths, or some other proportion, of 
the value of the property,?8 or a stipulation that, in 
ease of concurrent insurance, an insurer shall not be 
liable for more than its pro rata share of the loss,?® 
or a stipulation that the insurer shall be liable only 
But it has been held 
that a requirement that the insured shall carry other 
insurance is valid notwithstanding such statute.*+ 
Where the statute provides only that the amount of 
the insurance shall be prima facie evidence of the 
value of the property, at the time of the loss, a stipu- 
lation for the ascertainment of actual value by ap- 


for the cost of replacement.*° 


praisers is not invalid.®? 


[§ 455] c. Insurance of Part of Value.** Under 
some statutes the policy must limit the risk and the 


Indemn. Assoc. v. McCorkie, 21 Okl. 
606, 609, 97 P 270 [quot Cyc]. 
Tenn.—Dugger v. Mechanics’, etc., 


Ins. Co., 95 Tenn. 245, 32 SW 5, 28 
LRA 796. 

Tex.—Ginners’ Mut. Underwriters 
v. Wiley, (Civ. A.) 147 SW _ 629; 


Continental Ins. Co. v. McCulloch, 15 
Tex... Civ. Az. 190,) 39) SW. 374... Sun 
Mut. Ins. Co. v. Holland, 2 Tex. A. 
Civ. Cas. § 448. 

Wis.—Oshkosh Gas-Light Co. v. 
Germania F. Ins. Co., 71 Wis. 454, 
37 NW 819, 5 AmSR 233; Thompson 
v. Citizens Ins. Co. 45 Wis. 388; 
Bammessel v. Brewers’ F. Ins. Co., 
43 Wis. 463; Thompson v. St. Louis 


Ins Con /43 Wis. 469s, Reilly av. 
Franklin Ins. Co., 438 Wis. 449, 28 
AmR 552. 


[a] Stipulations held invalid.— 
Under a valued policy statute the 
following stipulations in the policy 
have been held invalid: (1) That the 
insurer shall not be liable beyond 
the actual cash value of the property 
at the time of the loss. Hartford 
F. Ins. Co. v. Bourbon County Ct., 
115 Ky. 109, 72 SW 739, 24 KyL 1850; 
Western Assur. Co. v. Phelps, 77 
Miss. 625, 27 S 745. (2) That the 
insurer shal] not be liable, beyond 
the actual value destroyed by fire, 
for loss caused by ordinance or law 
regulating construction or repair of 
buildings. Palatine Ins. Co. v. Nunn, 
99 Miss. 493, 55 S 44. (3) In so far 
as total loss is concerned, ‘‘that the 
loss shall in no event exceed what 
it would cost the insured to replace 
the building.” Hartford F. Ins. Co. 
v. Bourbon’ County Ct., supra. (4) 
That the property, which is clearly 
real estate, shall be considered as 
personalty. Ginners’ Mut. Under- 
writers v. Wiley, (Tex. Civ. A.) 147 
SW 629. (6) A stipulation’ in—a 
policy that the company issuing it 
shall be liable for indemnity only, 
and that the amount of the loss shall 
in all eases be fixed by agreement 
or appraisal, is void in case of a 
total loss. Continental Ins, Co. v. 
McCulloch, 15 Tex. Civ. A. 190, 39 
SW 374. 

{b] An insured does not waive 
the provisions of the valued policy 
law by accepting a policy prescrib- 
ing a different rule fixing the amount 


of the loss to be paid. Western 
Assur. Co. v. Phelps, 77 Miss. 625, 
27 S 745. 


27. Queen Ins. Co. vy. Leslie, 47 
Oh. St. 409, 24 NE 107, 2 LRA 45; 
Phenix Ins. Co. v. Luce, 11 Oh. Cir. 
Ct. 476, 5 Oh. Cir.” Dec. 210; Thomp- 
sen vy. Citizens’ Ins. Co., 45 Wis. 
388. 

28. Germania Ins. Co. v. Ashby, 
112 Ky. 308, 65 SW 611, 23 KyL 1564, 
99 AmSR 295; Phoenix Ins. Co. v. 
Peak, 47 SW 1089, 20 KyL 10385; 
Hickerson v. German-American Ins. 
Co., 96 Tenn. 193, 33 SW 1041, 32 
LRA 172; Fireman’s Ins, Co. v. Jesse 
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insurer is liable only to a certain percentage, 
usually three fourths, of the value of the property 
Under such statute the insurer cannot 
deny the valuation of the property on which the 
insurance was calculated at the time of the insur- 
ance, or that the amount of the policy is other than 
the prescribed proportion of the value of the prop- 
erty,?> but any subsequent depreciation should be 
deducted from the amount of the valuation.*® This 
provision has been held to embrace both real and 
personal property,?7 and to be binding upon both 
foreign and domestic insurance companies.** 

3. Partial Loss or Liability—a. In Gen- 
eral. In case of a partial loss the insurer is liable 
under the ordinary policy to pay the full amount of 


the loss up to but not exceeding the amount of in- 


French Piano, etc.; Co., .(Tex. Civ. 
A.) 187 SW 691; Teter v. Norfolk F. 
Ins. Corp., 74 W. Va. 461, 82 SE 
ZOMG 

29. See infra § 463. ? 

30. Hartford F. Ins. Co. v. Bour- 
bon County (Ct, 115, Ky. 1109) 72. SW; 
739, 24 KyL 1850. 

[a] Im ‘Tennessee, under Acts 
(1898) e@ 107, which requires* insur- 
ance companies to pay their policy 
holders the full amount of the loss, 
providing such amount does not ex- 
ceed that expressed in the policy, and 
that all stipulations in the policy to 
the contrary shall be void, a clause 
in a policy, that the amount of loss 
or damages should be estimated ac- 
cording to the actual cash value of 
the property at the time of the fire, 
which shall not exceed what it would 
cost to replace the building, is not 
in violation of, or an evasion of, the 
statute. Burkett v. Georgia Home 
Ins. Co., 105 Tenn. 548, 58 SW 848. 

$1. Fireman’s EFund..Ins. “Co. ‘v. 

106. Ga. 1, «31 SHe779." Lau- 
Vo Atiasy ins.» Co. 131 /lenn, 
644, 176 SW 1022. 

32.. Zalesky v. Home Ins. Co., 108 
Iowa 341, 78 NW 69. But see Har- 
rison v. German-American F, Ins. 
Co., 67 Fed. 577 (holding it doubtful 
whether, under McClain Code § 1734, 
an arbitration relating solely to the 
value of the buildings insured can 
be made a condition precedent to an 
action on the policy). 

5 ey Pro rata liability see 

34. See statutory provisions; and 
Henry Clay F. Ins, Co. v. Barkley, 
160 Ky. 1538, 169 SW 747; Darden v. 
Liverpool, etc. Ins. Co., 109 Miss. 
501, 68 S 485; Scottish Union, etc., 
Ins. Co..v. Enslie, 78 Miss. 157, 28 
S).8223 Joyee. wv. Sth. Paul By & "MM. 
Ins. Co., (Mo. A.) 194 SW 745; Millis 
v.. Scottish Union, etc.,7 Ins. Co., 95 
Mo. A. 211, 68 SW 1066; Olympia 
Brewing Co. v. Pioneer Mut. Ins. 
Assoc., 53 Wash. 16, 101 P 371. 

[a] Town mutual insurance com- 
panies are not relieved from. the 
Operation of such statutes. Gibson 
v. Missouri Town Mut. Ins. Co., 82 
Mo. A. 515. 

35. Scottish Union, ete., Ins. Co. 
v. Enslie, 78 Miss. 157, 28 S 322; 
Zackwik v. Hanover F. Ins. Co., (Mo. 
A.) 225 SW 135; Joyce v. St. Paul F. 
& M. Ins. Co., (Mo. A.) 194' SW. 745; 
Strawbridge v. Standard F. Ins. Co., 
193 Mo. A. 687, 187 SW 79; Sharp 
v. Niagara F. Ins. Co., 164 Mo. A, 
475, 147 SW 154; Crossan v. Penn- 
sylvania F. Ins. Co., 133 Mo. A. 537, 
113 SW 704; Gragg v. Northwestern 
Nat. Ins. Co., 182 Mo. A. 405, 111 SW 
1184; Hanna v. Orient Ins. Co., 109 
Mo. A. 152, 82 SW 1115; Howerton v. 
Iowa State Ins. Co., 105 Mo. A. 575, 
80 SW 27; Gibson v. Missouri Town 
Mut. Ins. Co., 82 Mo. A. 515. 

[a] Thus (1) a statute providing 


infra’ 


surance specified in the policy;*® this rule applies 


that no company shall take a risk 
on any property at a ratio greater 
than three fourths of the value of 
the property insured, and when taken 
the value shall not be questioned in 
any proceeding, operates only to fix 
the value of property insured at the 
time of the insurance, and prevents 
the insurer from thereafter saying 
that at that time the property was 
not of the value mentioned. Stevens 
v. Norwich Union F. Ins. Co., 120 
Mo. A. 88, 96 SW 684. (2) Under 
such statute the property is conclu- 
Sively presumed to have been worth 
one fourth more than the insurance 
when the policy was executed, but 
any subsequent loss is to be de- 
ducted. Weston v. American Ins. 
Co,, 191 Mo. A. 282, 177. SW..792. 

36. Zackwik v. Hanover F. Ins. 
Co., (Mo. A.) 225 SW 135; Gragg v. 
Northwestern Nat. Ins. Co., 182 Mo. 
A. 405, 111 SW 1184; Gibson v. Mis- 
sour Town Mut. Ins. Co., 82 Mo. A. 

387. Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154; Gragg 
v. Northwestern Nat. Ins. Co., 132 
Mo. A. 405, 111 SW 1184; Howerton 
v. Iowa State Ins. Co., 105 Mo. A. 
575, 80 SW 27. 

[a] In* Kentucky the three- 
fourths value clause in fire policies 
does not apply to the estimated value 
of real,estate insured, unless the in- 
sured has been guilty of fraud in 
fixing the value. Henry Clay F. Ins. 
Co. v. Barkley, 160 Ky. 153, 169 SW 
747; Phoenix Ins. Co. v. Winter- 
smith, 98 SW 987, 30 KyL 369. 

88. Scottish Union, etc., Ins. Co. 
v, Enslie, 78 Missi, -157, 28 S 822. 

39. U. S.—Detroit v. Grummond, 
121 Fed. 963, 58 CCA 301; Hoffman 
v. Manufacturers’ Mut. F. Ins. Co., 
38 Fed. 487. 

Kan.—Kinser v. National Mut. Ins. 
oe 88 Kan. 93, 127 P 762, 483 LRANS 


Ky.—Sachs v. London, ete., F. Ins. 
ane 113 Ky. 88, 67 SW 28, 23 KyL 
2 La.—Hoffman v. Western M. & F. 
Ins. Co., 1 ta. Ann. 216; Nicolet v. 
iusurence Co., 3 La. 366, 28 AmD 


Mass.—Com. v. Hide, ete., Ins. Co., 
112 Mass. 136, 17 AmR 72; Under- 
hill v. Agawam Mut. F. Ins. Co., v 
Cush. 440. 

Minn.—Oppenheim vy. 
Mund sinisaeC of, 
NW 777. 

Miss.—Mississippi Mut. Ins. Co. v. 
Ingram, 34 Miss. 215. 

Mo.—Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154. 

Nebr.—Lancashire Ins. Co. vy. Bush, 
60 Nebr. 116, 82 NW 313. 

N. Y.-—Buse v. National Ben 
Franklin Ins. Co., 96 Mise. 229, 160 
NYS 566 [aff 177 App. Div. 948, 164 
NYS 1088]. 

Or.—Carlton Lumber Co. vy. Lum- 


Fireman’s 
119 Minn. 417, 138 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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notwithstanding the Valued Policy Law,‘° which ap- 
plies only where there has been a total loss,4! the 
insurer being liable under a valued policy, in case 
of a partial loss, in proportion to the valuation of 
In the absence of 
different provisions in the policy, the measure of 
recovery for a partial loss is based on the difference 
between the value of the property immediately be- 
fore the fire, and its value immediately thereafter,*? 
and not the amount expended in repairing the prop- 


all property of the same class.*? 


erty.*# 


Sale pending settlement. Where the insured pend- 
ing an arbitration to determine the damage to goods 
by fire, and against the protest of the insurer, pro- 
ceeds to sell the goods at auction, the insurer is not 
concluded as to the value of the goods by the amount 


realized at such sale.*® 


[§ 457] b. Pro Rata Liability.*¢ 
far as there is a statutory regulation to the con- 


ben ins. Co.) 815 Or..,396, 158. P4807, 
159969: 

Porto Rico.—Rodriguez v. North 
German F: Ins. Co., 1 Porto Rico 
Fed. 235. 

W. Va.—Teter v. Franklin F. Ins. 
Co., 74 W. Va. 344, 82 SE 40. 

Ont.—Thompson v. Montreal Ins. 
Conv6 UU. C2 OSB 319: 

Que.—Peddie v. Quebec F. Assur. 
Co., Stuart (L. C.) 174. 

[a] A blanket policy (1) covers 
every item described in it, and, if the 
loss of any portion of the property 
exhausts the full amount of the pol- 
icy, the whole insurance must be 
paid. Carlton Lumber Co. v. Lum- 
ber, Ins: Co; 81° Or.) 396, 158 27807, 
159 P 969. (2) Where a policy covers 
a frame building and a brick wall 
without separate valuation, and the 
building is destroyed without injury 
to the wall, the insurer is liable for 
the actual loss to the extent of the 
full amount of the policy. Kinzer v. 
National Mut. Ins. Co., Kan. 93, 
127 P 762, 48 LRANS 121. 

[b] The value of articles not de- 
stroyed must be considered in ascer- 
taining the actual loss. Sharp _v. 
Niagara F. Ins. Co., 164 Mo. A. 475, 
147 SW 154. ; 

40. Oppenheim v. Fireman’s Fund 
Ins. Co., 119 Minn. 417. 138 NW 777; 
Lancashire Ins. Co. v. Bush, 60 Nebr. 
116, 82 NW 313. 


41. See supra § 453. 
42. Wolcott v. HBagle Ins. Co., 4 
Pick. (Mass.) 429; Daggs v. Orient 


Ins. Co., 136 Mo. 382, 38 SW 85, 58 
AmSR 638, 35 LRA 227 [aff 172 U.S. 
557, 19 SCt 281, 43 L. ed. 552]; Har- 
ris v. Eagle Fire Co., 5 Johns. (N. Y.) 
368; Tobin v. Harford, 17 C. B. N. S. 
528, 112 ECL 528, 144 Reprint 212. 

43. La.—Hoffman v. Western M. 
& F: Ins. Co., 1 La. Ann. 216; Meister 
Vv. Ea Ins. Co., Mann. 

nrep. Cas. 169. 
tat Reaa v. State Ins. Co., 103 
Iowa 307, 72 NW 665, 64 AmSR 180. 

Mass.—Boston Universalists Sec- 
ond Soc. v. Royal Ins. Co., 229 Mass. 
294, 118 NE 292; Hewins v. London 
Assur. Corp.. 184 Mass. 177, 68 NE 62. 
- Mo.—Tinsley v. 40tna Ins. Co., 199 
Mo. A. 693, 205 SW 78; McIntyre v. 
Liverpool, ete., Ins. Co., 131 Mo. A. 
88, 110 SW 604. 

Tex.—German Ins: Co. v. Everett, 
191 TeEx. sCiyie AY aes t SW 95. 

4, See supra 5 

45; Reading Ins. Co. v. Egelhoff, 
115 Fed. 393. 4 

Sale as evidence of value generally 
see infra § 750. 

46. Insurance of part of value 
generally see supra § 455. j 

47. See statutory provisions. | 

[a] In Iowa Code § 1746 prohibits 
stipulations for coinsurance, or stip- 
ulations which require the insured 
to maintain insurance up to a stipu- 
lated percentage of the value of the 
property. Dahms vy. German F. Ins. 
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trary," a coinsurance clause may be inserted in a 
policy and be enforced by the courts;*% and where 
the policy provides that the insured shali carry a 
part of the risk and that the insurer shall assume 
the risk as to a portion only of the value of the 
property, the insurer’s liability is limited to such 
proportion of the loss, where it is less than the 
amount of the policy, as the sum insured bears to 
the value of the property insured.*® 
lation is usually made with a view to other insurance 


Such a stipu- 


to be carried on the property, and in such a case 


ent insurers.®° 


results in prorating the liability among the differ- 
But a somewhat different question 
as to proportionate liability arises when by charter 
or contract the liability of the company is limited 
to two thirds or three quarters of the value of 


the property. Where the limitation in the charter 


Except in so 


Co., 153 Iowa 168, 182 NW 870, Ann 
Casi19138D 1301. 

{b] In Kentucky under a statute 
which provides that fire insurance 
companies shall be liable for the full 
estimated value of real property in- 
sured, as the value thereof is fixed 
in the face of the policy, and that 
in cases of partial loss the liability 
of the company shall not exceed the 
actual loss of the insured, a provi. 
sion in a policy requiring the insured 
to maintain insurance to the extent 
of at least eighty per cent of the ac- 
tual cash value of the property, and 
providing that in the event he fails 
to do so he shall be a coinsurer to 
the extent of such deficit, is void, 
and in case of partial loss the com- 
pany is liable for the full amount 
of the damage sustained, although 


the insured has failed to majntain 
the required amount of insurance. 
Sachs v. London, ete, EF. Ins. Co., 


113 Ky. 88. 67 SW 23, 28 KyL 2397. 
[ce] In Missouri a provision in a 
fire policy that the insurer should be 
liable for only such portion of any 
loss as the amount insured bore to 
the actual cash value of the prop- 
erty being a provision for coinsur- 
ance, was void under Rev. St. (1909) 
§ 7023; § 7030 limiting insurance to 
three fourths of the value having no 
bearing on the construction of § 7023. 
Alsop Process Co. v. Continental Ins. 
Co.,. 175 Mo; Az 317,1162 SW 343. 

{d] In New York (1) a coinsur- 
ance clause is unauthorized by and 
inconsistent with the conditions of 
the new Standard form of fire in- 
surance policy provided by Insurance 
Law § 121, as added by L. (1917) ¢ 
440 § 3, the policy, without the 
clause, providing for payment of a 
loss in the ratio that the face amount 
of all insurance bears to the amount 
of loss, irrespective of value of the 
property, and a company’s liability 
under such clause being determined 
by the ratio of the face amount of 
total insurance to value of the prop- 


erty. Durham v. Stuyvesant Ins. 
Co., 112 Misc. 440, 182 NYS 887. 
@)) “Prior tomsthiss statute) |suchy ra 


clause could be inserted in a policy. 
Farmers’ Feed Co. v. Scottish Union, 
eter, dns iCowi73 YN; Ye 2445. 65..NE 
1105 [rev 65 App. Div. 70, 72 NYS 
732]; Buse v. National Ben Franklin 
Ins. Co., 96 Misc. 229, 160 NYS 566 
[aff 177. App. Div. 948, 164: NYS 
1088]; Catoosa Springs Co. v. Linch, 
18 Mise. 209, 41 NYS 377. 

48. Simon v. Queen Ins. Co., 120 
La. 477, 45 S 396, 14 AnnCas 847; 
Oppenheim v. Firemen’s Fund Ins. 
Cox ILO e Minn. Re L388 INOW 007s 
Thompson v. Concordia F. Ins. Co., 
142 Tenn. 408, 215 SW 932; Bloch v. 
American Ins. Co., 132. Wis. 150, 112 
NW 45; Stephenson v. Agricultural 
IMS ROO. Pe O WINS. Weenl Gtr doy NOW « 19. 
And see cases infra notes 49, 50. 

[a] “Concurrent insurance” 


/ 


and 


is simply that the insurer is not authorized to insure 
property at a larger proportion of its value than 


“coinsurance.’”—(1) The term ‘con- 
current insurance” designates insur- 
ance placed in other companies cov- 
ering the same risk, while there is 
no “coinsurance” unless the insured 
bears a proportion of the risk. Op- 
penheim vy. Fireman’s Fund Ins. Co., 
119 Minn. 417, 1838 NW 777. (2) Con- 
current insurance see infra §§ 462—466. 

{b] In Tennessee since Thomp- 
son’s Shannon Code §§ 3348a, 3348a1, 
and 3348a2, relating to coinsurance 
and valuation clauses, permit the as- 
sured to be treated as a coinsurer 
only as to the difference between the 
amount of the proportion agreed to 
be maintained by assured and the in- 
surance in force, a coinsurance 
clause limiting the insurer’s liability 
to such proportion of the whole loss 
as the amount of insurance bears to 
the cash value of the whole prop- 
erty, is unenforceable, where the 
policy contains no stipulation as to 
any proportion of insurance to be 


carried by the insured, nor any 
agreement to maintain insurance 
equal to the cash value. Thompson 
v. Concordia F. Ins. Co., 142 Tenn. 


408, 215 SW 932. 

49. Ala.—Christian v. Niagara F. 
Ins: (Co; h0ls Ala. 6845 14inSe 34. 
Teague v. Germania F. Ins. Co., 71 
Ala. 473. : 

La.—Simon v. Queen Ins. Co., 120 
La. 477, 45 S 396, 14 AnnCas 847. 

Mich.—Chesebrough v. Home Ins. 
Co., 61 Mich. 333, 28 NW 110. 

Minn.—Peoria M. & F. Ins. Co. v. 
Wilson, 5 Minn. 53. 

Pa.—Teutonia F. Ins. Co. v. Mund, 
102 Pa. 89. 

Philippine.—Galian v. State Assur. 
Co., 29 Philivpine 413. 

Tex.—Liverpool, ete, Ins. Co. v. 
Delta County Farmers’ Assoc. 56 
Tex. Civ. A. 588, 121 SW 599; Penn- 
sylvania F. Ins. Co. v. Moore, 21 Tex. 
Civ. “A. 528, 51. SW 878. 

Wis.—Stephenson y. Agricultural 
Ins. Co., 116 Wis. 277, 983 NW 19. 

Ont. — McLaren v. Commercial 
Union Assur. Co., 7 Ont. 64 [app 
dism 12 Ont. A. 279]; Thompson vy. 
Montreal Ins. Co., 6 U. C. Q. B. 319. 

50. Mich.—Chesebrough vy. Home 
Ins. Co., 61 Mich. 333, 28 NW 110. 

Mo.—Kansas City Paper Box Co. 
v. American FE. Ins. Co., 100 Mo. A. 
691, 75 SW 186. 

N. Y.—Farmers’ Feed Co. v. Scot- 
tish rUnionsyete:, Inss (Copel voniNi ave 
241, 65 NE 1105 [rev 65 App. Div. 
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Pa.—Meigs  v. 
Boetts America, 205 Pa. 378, 54 A 
1058. 

Can.—Eckardt v. Lancashire Ins. 
Cos sila Can. Swe ei2miate 21FOnts-A. 
373 (aff 29 Ont. 695)1. 

Ont.—Wanless v. Lancashire Ins. 
Co., 23. Ont, A. 224, 

Further as to prorating b 
suring companies see infra if 
466. 


coin- 
463- 


358 [260.d.] 


that stated, the question is as to the validity of 
the policy and not the measure of liability, and 
the insurer must pay in ease of total loss the total 
amount of the insurance, provided the insurance is 
valid.5 But if by charter or contract the liability 
of the insurer is limited to a certain proportion, 
such as two thirds or three fourths of the value 
of the property at the time of the loss, the in- 
surer’s liability in case of a total loss is for that 
proportion only, not exceeding the amount of the 
insurance,°2 and in case of partial loss the full 
amount of the damage not exceeding the full amount 


of insurance on the property.** 
[§ 458] 4. 


Phillips v. Merrimack Mut. F. 
oi 207 Cushi) '“CMass)\)s: 350; 
Holmes v. Charlestown Mut. F. Ins. 


Co., 10 Metce. (Mass.) 211, 48 AmD 
428; Fuller v. Boston Mut. F. Ins. 
Co., 4 Mete. (Mass.) 206; Crombie 


v. Portsmouth Mut. F. Ins. Co., 26 
N. H. 389; Shoemaker v. Line Lex- 
ington Mut. F. Ins. Co., 16 Pa. Super. 
18, 16 Montg. Co. 162. 

52. Me.—Blinn v. Dresden Mut. F. 
Ins. Co., 85 Me. 389, 27 A 263. 

Mass.—Bardwell v. Conway Mut. 
F. Ins. Co., 122 Mass. 90; Brown v. 
Quincy Mut. F. Ins. Co., 105 Mass. 
396, 7 AmR 538; Post v. Hampshire 
Mut. F. Ins. Co., 12 Metc. 555, 46 
AmD 702. 

Mo.—Singleton v. Boone County 


Home Mut. Ins. Co., 45 Mo. 250; 
Millis v. Scottish Union, etc., Ins. 
Co., 95° "Mol AL 211;°-68 ‘SW "1066; 


Reavis v. Farmers’ Mut. F. Ins. Co., 
78 Mo. A. 14. 

N. H.—Huckins v. People’s Mut. 
Fr. Ins. Co., 31 N. H.° 238; Atwood 
v. Union Mut. F. Ins. Co., 28 N. H. 
234 


N. Y.—Ervin' v. New York Cent. 


Ins. Co.; 3 Thomps. & C, 213; Egan 
vv) Albany Mut." Ins! ‘Col: <b Den. 
326. 

Co. vy. 


Oh.—Ashland Mut. F. Ins. 
Housinger, 10 Oh. St. 10; 

Pa.—Shoemaker y. Line Lexington 
Mut. Ins. Co., 15 Montg. Co. 192. 

Ont.—McIntyre v. East Williams 
Mut. F. Ins. Co., 18 Ont. 79; Fretts 
v. Wenox, ete. Mut; Be Ins; "Co. 6 
OntWN 138, 16 DomLR 863; King v. 
Prince Edward County Mut. Ins. Co., 
19 UCC. PPye Ves. oWilliamson-ov, 
Gore Dist. Mut. F. Ins. Co., 26° U.°C. 
QBs 4b: 

[a] Validity of provision.—A con- 
dition in a policy limiting the total 
insurance to three fourths of the 
cash value of the property insured 
is reasonable when applied to a 
valued policy, but in an open policy 
on a stock of goods should not be 
enforced. Ramsey v. Philadelphia 
Underwriters’ Assoc., 71 Mo. A. 380. 

{b] In Kentucky such a stipula- 
tion in a policy on personal prop- 
erty is valid, as the statute provid- 
ing that the insurer shall be liable 
for the value of insured real es- 
tate as fixed in the policy does not 
apply. Hudson vy. Scottish Union, 
etc., Ins, Co., 110 Ky. 722, 62 SW 513, 
23 KyL 116; A®tna Ins. Co. v. Glas- 
gow Hlectric Light, etc., Co., 107 
Eye WV OD, Loe Key 26: 

5S USS! Hire. tins: (Com iv Sam 
Bynum, 143 Ky. 804, 137 SW 771; 
Sachs v. London, ete. EF. Ins. Co., 
113 Ky. 88, 67 SW 23, 23 Kyl 2397; 
Ashland Mut. F. Ins. Co. v. Hous- 


Items Separately Valued. Where 
each of several classes or items of property is 
separately valued so that the lability for each class 
or item is distinct, each should be considered sepa- 
rately, in estimating the amount of recovery, and 
the recovery for any one class or item should be 
limited to the damage thereto and to the amount 
of insurance on that class or item in the policy;°* 
and if the liability of the insurer is also limited to 
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a certain proportion of the value of the property, 
the rule of proportion should be applied separately 
| as to each class or item.°® 
amount of insurance is on separately valued items 
pro rata, the risk as to each item is to be deter- 
mined by prorating the insurance according to the 
value of the different items.*® 


Where an aggregate 


Where a building 
walls are insured, under a statute 


which provides that the foundation walls shall not 
be considered as a part of the building in settling 
losses, but does not prohibit the insurance of them, 
the cellar and foundation walls must be insured for 


a specific sum and be described separately.°* 


insured has an 


inger, 10 Oh. St. 10. : 

54. U. S.—Carlwitz v. Germania 
BM. Inss'iCo5- BY Cas. INo.).2,415a! 

Ind.—Continental Ins. Co. v. Chew, 
11 Ind. A. 330, 38 NE 417, 54 AmSR 
506. 

Ky.—Attna Ins. Co. v. Glasgow 
Blectric Light, ete., Co., 107 Ky. 77, 
52 SW 975, 21 KyL 726; Dwelling 
House Ins. Co. v. Freeman, 10 KyL 
496. 


Mass.—Austin v. Dixie F. Ins. Co., 
232 Mass, 214, 122 NE 382; Curry 
v. Commonwealth Ins. Co., 10 Pick. 
535, 20 AmD 547, 

Minn.—Zenith Box, ete., Co. v. Na- 
tional Union F. Ins. Co., 144 Minn, 
386, 175 NW 894. 

Nebr.—Hooker vy. Continental Ins, 
Co., 69 Nebr. 754, 96 NW 663. 

Can.—Mahomed v. Anchor F. & M. 
Ins. Co., 48 Can. S. C. 546 [allowing 
app 17 B. C. 517] (where apportion- 
ment was made by the insurer with- 
out ‘the insured’s knowledge). 

55. Home Ins. Co. v. Adler, 71 
Ala. 516; Roberts v. Insurance Co. 
of America, 94 Mo. A. 142, 72 SW 
144; Sun Mut. Ins: Co. v. Tufts, 20 
Tex. Civ. A. 147, 50 SW .180; King 
v. Prince Edward County Mut. Ins. 
Coy 19UR CLC. Pe 1s4ss MeCulloeh 
v.. Gore Dist. "Muti EY Ins. Co.,, 32 
WUE HO; Be 610. 

[a] Where the policy covers a 
pbuilding and machinery and there is 
a total loss of the building, the full 
amount of the insurance on the 
building may be recovered, although 
the loss to the machinery is only 
partial. Attna Ins. Co. v. Glasgow 
Electric Light, ete., Co., 107 Ky. 77, 
52 Sw 975, 21 KyL 726. 

56. E. H. Stanton Co. v. Rochester 
German Underwriters’ Agency, 206 
Fed. 978; Dahms v. German F. Ins. 
Co., 153’ Iowa 168, 132 NW 870, Ann 
Cas1913D 1301; Citizens’ Ins. Co. v. 
Ayers, 88 Tenn. 728, 13 SW _ 1090. 
But see Rix v. Mutual Ins. Co., 20 
N. H. 198 (holding that, where the 
insurance was on several buildings, 
separately valued, and the hay and 
grain therein, the value of the hay 
and grain in one of the buildings de- 
stroyed, not exceeding the amount 
of insurance, might be recovered, 
and that no prorating was contem- 
plated). 

fa] Thus (1) under a provision 
which groups several buildings to- 
gether under various items, and 
specifies the amount of insurance 
on each item that the loss should at- 
tach to each of the buildings under 
the several items in the proportion 
that the value of each bore to the 
value of all, the entire amount of 
the insurance for each item does not 


[§ 459] 5. Limitation to Interest of Insured—a. 
In General. In the absence of fraud or mistake, and 
where not otherwise limited by the policy, if the 


insurable interest at the time the 


policy is obtained and also at the time of the 
loss he is entitled to recover the whole amount of 
the loss not exceeding the amount of the insurance, 
regardless of the nature or extent of his peculiar 
interest.°> But the insured must have some interest 


,;apply to any one building there- 
under. BH. H. Stanton Co. v. Roches- 
ter German Underwriters’ Agency, 
206 Fed. 978. (2) An average clause 
in a policy, providing that in case 
of loss the policy shall attach to 
each of the insured buildings in such 
proportion as the value of each 
building bears to the aggregate value 
of the entire insured property, is 
primarily intended to apply to manu- 
factories or storehouses, the con- 
tents of which are covered by a 
blanket policy, where the amount of 
the contents in any particular build- 
ing is not determinable until after 
the loss. Dahms vy. German F. Ins. 
Co., 153 Iowa 168, 182 NW 870, Ann 
Casi913D 1301, ‘ 

57. German American Ins. Co. v. 
McBee, 85 Oh. St. 161, 97 NE 378. 

58. Ala.—Western Assur. Co. v. 
Stoddard, 88 Ala. 606, 7 S 379. 
eee aoe Ins. Co. v. Fish, 71 Ill. 

Iowa.—Merrett  v. 
Co., 42 Iowa 11. 

Ky.—Citizens’ F, Ins. Co. v. Lock= 
ridge, 132. Ky.. 1,116 SW. 308, 20 
LRANS 226. 

Me.—Grant v. Elliot, ete, Mut. F. 
Ins. Co., 76 Me. 514. 

Mass.—Jenks vy. Tiverpool, ete., 
Ins. Co., 206 Mass. 591, 92 NE 998; 
Washington Mills Emery Mfg. Co. v. 
Weymouth, etc., Mut. F. Ins. Co., 135 
Mass. 503; Boston, ete., Ice Co. v. 
re Ins. Co., 12 Allen 381, 90 AmD 

Mich.—Convis v. Citizens’ Mut. F. 
Ins Co., 127 Mich. 616, 86 NW 994. 

Mo.—Morrison vy. Tennessee M. & 
EE. Ins. .Co., 18 Mor, 262, 59: AmD 

299; La Font v, Home Ins. Co., 193 
Mo. A. 548, 182 SW 1029. 

N. J.—Trade Ins. Co. v. Barra- 
cliff, 45 N. J. L. 5438, 46 AmR 792. 

N. Y.—Tiemann v. Citizens’ Ins. 
Co., 76 App. Div. 5, 78 NYS: 620; 
Dakin v. Liverpool, ete., Ins. Co., 13 
Hun 122 [aff 77 N. Y. 600 mem]. 
But see Niblo v. North American 
Ins. Co., 1 Sandf. 551 (holding that 
if the insured has a qualified prop- 
erty or interest, his recovery will be 
restricted accordingly). : 

Wash.—Bright v. Hanover F. Ins. 
Co., 48 Wash. 60, 92 P 779. 

Wis.—Kludt v. German Mut. F. 
Ins. Co., 152 Wis. 637, 646, 140 NW 
321, 45 LRANS 1131, AnnCasi914¢C 
609 [cit Cyc]. 

Alta.—Hoffman v. Calgary F. Ins. 
Cony2 Altair t. : 
_ [a] Where a husband or wife (1) 
is recognized as having an insur- 
able interest in the real property 
of the other by virtue of homestead 
or other right, the recovery in case 


Farmers’ Ins. 
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in the property at the time of the fire, otherwise as 
to him there is no loss and can be no recovery;*? 
and it has been held that if the insured has only a 
partial interest at the time of the loss he ean re- 
cover only the value of such interest, or to the 
extent of the actual loss sustained by him up to 
Of course if the in- 
surance is on the interest of the insured in the 
‘property the recovery is limited to the value of 
It has been held that one having 
a life interest can recover only the value of such 
life interest and not the full value of the prop- 
So also one who has insured as warehouse- 
man or commission merchant cannot recover for 
property as to which he has no liability;%* but if 
he has a liability contingent on his usual obligation 
to account, he may recover to the value of the 
Where a leasehold interest is in- 
sured, the value of the unexpired term is the meas- 


the amount of the insurance.® 
such interest.°+ 


erty.°? 


property loss.*4 


ure of the loss.® 
[§ 460] b. 


of loss is the value of the property 
insured and not the value of interest 
insured has in the property. Merrett 
v. Farmers’ Ins. Co., 42 Iowa 11; 
Trade Ins. Co. v. Barracliff, 45 N. J. 
L. 543, 46 AmR 792; Kludt v. Ger- 
man Mut. F. Ins. Co., 152 Wis. 637, 
646, 140 NW 321, 328, 45 LRANS 
1131, AnnCas1914C 609 [cit Cyc]. 
(2) It is otherwise where the insur- 
ance is upon the interest of the hus- 
band or wife only. Doyle v. Ameri- 
can &. Ins, Co., 181 Mass. 139, 63 
NE 394. 

[b] Damage to party wall.—The 
owner of an insured building can re- 
cover under his policy for damage 
by fire to a party wall located one 
half on his land and one half on 
the adjoining owner’s land, although 
he only owns the fee to the center 
of the wall. Citizens’ F. Ins. Co. v. 
Lockridge, 132 Ky. 1, 116 SW 303, 20 
LRANS 226. 

[ce] Walued policy. — A _ statute 
providing for valued policies applies 
to a policy insuring an undivided in- 
terest in property, and the insurer 
is estopped from denying that the 
property insured was worth the 
amount of the policy at the time of 
its issuance. La Font v. Home Ins. 
Co., 193 Mo. A. 543, 182 SW 1029. 

Right to proceeds of insurance 
generally see infra §§ 581-600. 

59. Monroe v. Southern Mut. Ins. 
Co., 63 Ga. 669; Macarty v. Commer- 
cial Ins. Co., 17 La. 365. See gen- 
erally supra § 2; infra § 581. 

{a] Mlustration. — Where, before 
insurance on a building is effected, 
the title to the property is in liti- 
gation, and the suit is decided 
against the insured before the loss 
occurs, he cannot recover on the 
basis of the entire value of the prop- 
erty. Monroe v. Southern Mut. Ins. 
Co., 63 Ga. 669. 

60. Agricultural Ins. Co. v. Yates, 
10 KyL 984;,Macarty v. Commercial 
Ins. Co., 17 La. 365; Doyle v. Ameri- 
ean F. Ins. Co., 181 Mass. 139, 63 
NE 394. 

[a] In California under Civ. Code 
§§ 2550, 2551, 2588, a tenant who 
erects a building on the premises, 
although holding under a lease con- 
taining no privilege of renewal and 
providing for a _ reversion of the 
pbuilding to the lessor at the end 
of the term, and who procures in- 
surance on the building destroyed 
before the end of the term, may only 
recover the value of his interest in 
the building. Sievers v. _Union 
Assur. Soc..of London, 20 Cal. A. 
250,81 286 PTTL. f 

61. U. S.—Nelson v. Continental 
Ins. Co., 182 Fed. 783, 105 CCA 215, 


Of Mortgagor or Mortgagee.% 
Where a policy issued to a mortgagor is not made 
payable to the mortgagee, the mortgagor may re- 
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the amount of 


his mortgage.7 


the fire.73 


31 LRANS 598. 

La.—Millaudon v. Western M. & 
BR. Ins. Co., 9a. 27,.29 AmD 433. 

Me.—Getchell v. Mercantile, etce., 
Mut. F. Ins. Co., 109 Me. 274, 83 A 
cae 42 LRANS 185, AnnCasl1913E 

Mass.—Tabbut v. American Ins. 
Co., 185 Mass. 419, 70 NE 430, 102 
AmSR 353. : 

Miss.—Home Mut. F. Ins. Co. v. 
Pittman, 111 Miss. 420, 71 S 739. 

N. Y.—Shotwell v. Jefferson Ins. 
Co., 18 N. Y. Super. 247. 

Pa.—Post Printing, etc., Co. v. In- 
surance Co. of North America, 189 
Pa. 300, 42 A 192, 44 LRA 272; West 
Branch Lumberman’s Exch. v. 
American Cent. Ins. Co., 183 Pa. 366, 
38 -A 10813 \imperial FE. Ins, ‘Coy v. 
Murray, 73 Pa. 13. 

Ss. C.—Sammons v. American Home 
F. Ins. Co., 94 S. C. 366, 77 SE 1108, 
AnnCas1915B 1095. 

Ont.—MeIntyre v. Hast Williams 
Muto. dinstCose3 2 Onto. 

{a] Conditional purchaser.— Where 
one in possession of personal prop- 
erty, purchased under a conditional 
sale, insures her interest under a 
policy indemnifying the insured to 
the extent of her loss, she is entitled 
to recover from the insurer, on the 
destruction of the property, only the 
amount represented by her payments 
on the purchase price and interest 
thereon. Tabbut v. American Ins. 
Co., 185 Mass. 419, 70 NE 4380, 102 
AmSR 353. 

{b] Interest in party wall. — 
Where the policy covers the in- 
sured’s interest in a party wall, 
which ‘is injured by a fire on the ad- 
joining property, it is no answer to 
the insured’s claim to recover for in- 
juries to her easement of support, in 
the adjoining owners’ part of the 
wall, that to permit such recovery 
would in effect permit her to realize 
a profit from the policy, which is a 
mere contract of indemnity. Nelson 
vy. Continental Ins. Co., 182 Fed. 783, 
105 CCA 215, 31 LRANS 598. -: 

62. Hartford Ins. Co. v. Haas, 87 
Ky. 531, 9 SW 720, 10 KyL 573, 2 
LRA 64; Agricultural: Ins. ~Co. v. 
Yates, 10 KyL 984; Beekman v. Ful- 
ton, etc., Counties Farmers’ Mut. F. 
Ins. Assoc., 66 App. Div. 72, 73 NYS 
110. But see Caldwell v. Stadacona 
Hi, ete. sinswCo.,” 11, (CanmS* Ci 222 
(holding that the measure of dam- 
ages recoverable by a tenant for 
life of the insured premises is the 
full value of such premises to the 
extent of the amount insured). 

[a] A life tenant, insuring the 
buildings on the premises as_ his 
own, is only entitled on the policy 
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cover the entire amount of the loss, not exceeding 


the insurance,®’ although his in- 


terest in the property after deducting the amount 
of the mortgage is less than the amount of the in- 
surance,°* and the mortgagee has no right to recover 
under such a poliey.®® 
is insured as such can recover only the amount of 
his debt,’ except that where he holds the property 
as a trustee of an express trust he may recover the 
full amount of insurance taken out by him on 
the property, although it exceeds the amount of 


A mortgagee whose interest 


Where a policy taken out by a 


mortgagee is to be kept up for the benefit of the 
mortgagor, and any loss paid by the insurer is to 
be credited on the mortgage debt, the mortgagor 
is entitled to recover on the policy for a loss eaused 
by fire to the insured property, notwithstanding the 
real estate upon which the insured property was 
situated is ample security for the mortgage debt,’? 
and, it has been held, notwithstanding, the prop- 
erty has been repaired and is as valuable as before 


Loss payable to mortgagee as interest may ap- 


to the actual value, at the time of 
the fire, of his right to use it during 
his life; the value of such use be- 
ing determined from the locality and 
surroundings of the property, that 
being the measure of his insurable 


interest. Beekman vy. Fulton, ete., 
Counties Farmers’ Mut. F. Ins. 
aro 66) “App: = Div.” (2, 73) NYS 


Right to proceeds see infra § 584. 


63. Allen v. Royal Ins. Co., (Tex. 
Civ. A.) 49 SW 931; Home Ins. Co. 
v. Gwathmey, 82 Va, 923, 1 SBE 


209. 
Right to proceeds see infra § 592. 


64 See infra § 592. 

65. Getchell v. Mercantile, etc., 
Mut. F. Ins. Co., 109 .Me. 274, 83 A 
aan 42 LRANS 1385, AnnCas1913B 

[a] The amount of loss is ascer- 
tained by taking the present worth 


of an amount representing the differ- 
ence between the reasonable rental 
value of the premises and the rental 
cost to plaintiff for a certain period. 
Getchell v. Mercantile, ete., Mut. F. 
Ins. Co., 109 Me. 274, 88 A 801, 42 
LRANS 135, AnnCas1913E 738. 

Right to proceeds see infra § 585. 

66. Respective rights of mort- 
gagor and mortgagee to proceeds 
see infra §§ 587-591. 

67. Jenks v.° Liverpool, ete., Ins. 
Co., 206 Mass. 591, 92 NE 998; Bor- 
den v. Hingham Mut. F. Ins. Co., 18 
Pieks 1-Giass.) 7752353029) Am Di 6104; 
Strong v. Manufacturers’ Ins. Co., 10 
Pick. (Mass.) 40, 20 AmD 507. See 
generally infra § 587. 

68. Borden v. Hingham Mut. F. 


Ins. Co., 18 Pick. (Mass.)- 523, 29 
AmD 614. 

69. See infra § 587. 

70. See infra § 588. 

71. Wheaton v. Liverpool, etc., 
Ins. Co., 20 S. D. 62, 104 NW 850. 

[a] A mortgagee of chattels to 


whom the mortgagor has given a 
bill of sale of the property, he to 
sell it, deduct the amount of the 
mortgage, pay other, debts of the 
mortgagor, and give any balance to 
the mortgagor, being the legal owner 
and trustee of an express trust, may 
recover the full amount of an in- 
surance policy taken out by him on 
the property, although it exceeds the 
amount of his mortgage. Wheaton 
v. Liverpool, ete., Ins. Co., 20 S. D. 
62, 104 NW 850. 

Rights of persons holding prop- 


akaatnas trust generally see infra 
§ 592. 

72. AXtna Ins. Co. v. Baker, 71 
Ind. 102. 

73. A0tna Ins. Co. v. Baker, 71 
Ind. 102. 
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pear. 


of the insurer to the mortgagor."* 


74, Me.—Biddeford Sav. Bank v. 
Dwelling-House Ins. Co., 81 Me. 566, 
18 A 298. 

Mass.—Franklin Sav. INS y ov. 
aie Mut. Ei: Ins! Co,,~119 “Mass. 
4 


0. 

N. H.—Sanders v. Hillsborough 
Ins. Co., 44 N. H. 238. 

N. Y.—Kent v. Adtna Ins. Co., 84 
App. Div. 428, 82 NYS 817; Baltis 
v. Dobin, 67 Barb. 507; Uhlfelder v. 
Palatine Ins. Co. 44 Misc. 153, 89 
NYS 792 [rev on other grounds 111 
App. Div. 57, 97 NYS 499]. 


R. I.—Taylor v. Northern Ins. Co., 
42 R. I. 354, 107 A 238. 

Tex.—Sun Ins. Office v. Beneke, 
(Cine. ws NSE OS. 

Wis.—Northwestern Mut. L. Ins. 
Co. v. Germania F. Ins. Co., 40 Wis. 
446. 

See Palmer v. McFadden, 86 N. J. 
Iq. 377, 98 A 462 (holding that 
the mortgagor could not recover 
from the insurer the _ difference 


between the face value of the policy 
and the amount paid to the mort- 
gagee, where such amount is in ex- 
cess of the insurer’s liability to the 
mortgagor). 

[a] Effect of foreclosure. — The 
fact that a mortgagee forecioses his 
mortgage on property partially de- 
stroyed by fire to the full amount of 
his debt is immaterial, as between 
the mortgagee and an. insurance 
company insuring his interest in the 
property, since the amount of recov- 
ery on the mortgage is a matter 
between the mortgagors and mortga- 
gee. Sun Ins. Office v. Beneke, (Tex. 
Civ. A.) 53 SW 98. 

[b] The mortgagee’s interest may 
be pledged so as to’give the pledgor 
the right to recover what the mort- 
gagee might have recovered under a 
stipulation in his favor. Breeyear v. 
Rockingham Farmers’ Mut. F. Ins. 
Co.) IONS er 445, 52), A860: 

75. Ind.—Attna Ins. Co. v. Baker, 
71 Ind. 102. 

Me.—Motley v. Manufacturers’ Ins. 
Co., 29 Me. 337, 50 AmD 591. 

Mass.—Haley v. Manufacturers’ F. 
& M. Ins. Co., 120 Mass: 292; Foster 


v. Equitable Mut. F. Ins. Co.,, 
Gray 216. 
N. Y.—Cone v. Niagara F. Ins. Co., 


60 N. Y. 619; Excelsior F. Ins. Co. 
vy. Royal Ins, (Co, 55¢N:) Y. 343, 14 
AmR 271; De Wolf v. Capital City 
Ins. Co., 16 Hun 116; Kernochan v. 
New York Bowery F. Ins. Co., 12 
ING Ys Supers 1. 

Pa.—Rex v. Merchants’ Cos 
2 Phila.’ 357: : 

W. Va.—Colby v. Parkersburg Ins. 
Go., 37 W. Va. 789, 17 SE 303. 

Right of insurer to be subrogated 
to other security held by the mort- 
gagee see infra § 626. 

76. Excelsior F. Ins. Co. v. Royal 
Ins. Co., 55 N: Y¥. 343,14 AmR 271 
{aff 7 Lans. 138]; Uhlfelder v. Pala- 
tine Ins. Co., 44 Mise. 153, 89 NYS 


Ins. 


Where a policy issued to the mortgagor is 
made payable to the mortgagee as his interest may 
appear, the mortgagee is entitled to recover to the 
extent of his interest, not exceeding the liability 
The mortgagee’s 
right to recover under an insurance covering his 
interest, or payable to him as his interest may 
appear, is not reduced or lessened by the fact that 
he has other security for the payment of the mort- 
gage debt remaining after the destruction of the 
insured property; or by the fact that the property 
in its damaged condition is more than sufficient to 
pay the mortgage debt;7* or by the fact that a 
payment is made to the mortgagee by the mort- 
gagor after an action is brought to recover under 
the policy;77 and the fact that the mortgagee has 
realized from other security the whole or a por- 
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icy 
[§ 461] 6. 


insured against 


Diva Di, po IN Ys 49.9. 

77, Northwestern Mut. L. Ins. Co. 
v. Germania F. Ins. Co., 40 Wis. 446. 

78. Haley v. Manufacturers’ F. & 
M. Ins. Co., 120 Mass. 292; Cone v. 
Niagara F. Ins. Co., 3 Thomps. & C. 
33 [aff 60 N. Y. 619 mem]. 

79. U. S.—tna Ins. Co. v. Boon, 
SSUUNS a4, 24s ed. 395. 

Ill.— Case v. Hartford F. Ins. Co., 
13 Til. 676. 

Ky.—Niagara F. Ins. Co. v. Hef- 
flin, 60 SW 393, 22 Kyl 1212. 

La.—Pontalba v. Phcenix Assur. 
Co., 2 Rob. 131, 37 AmD 205. 

Me:—White v. Republic F. 
Co., 57 Me. 91, 2 AmR 22. 

N. Y.—Buffalo BPlevating Co. v. 
Prussian Nat. Ins. Co., 64 App. Div. 
ASZ01 BONY S9TSh hath, Lids INiewWes 25; 
63 NE 810]; Niblo v. North Ameri- 
can F. Ins. Co., 3 N. Y. Super. 551. 

Pa.—Farmers’ Mut. Ins. Co. v. New 
Hollands Turnp..,Co.; 2221.Pa.. 37,) 15 
A 563. 

Tex.—Williamsburgh City F. Ins. 
Co. v. Weeks Drug Co., (Civ. A.) 133 
SW 1097. 

Va.—Connecticut F. Ins. Co. v. W. 
H. Roberts Lumber Co., 119 Va. 479, 
89 SE 945, AnnCas1918E 1045 [eit 
Gye; 

Eng.—Matter of Wright, 1 A. & E. 
621, 28 ECL 294, 110 Reprint 1344, 3 
N. & M. 819, 28 ECL 627. 

Que.—Equitable F., etc., Ins. Co. v. 
Quinn, 11 L. C. Rep. 170. ' 

[a] Estimated profits —Where a 
policy on a stock of goods provided 
that the company should not be lia- 
ble beyond the actual cash value of 
the property at the time of loss, and 
its liability should in no event ex- 
ceed what it would cost to replace 
the goods, in estimating the loss 
nothing can be added to the cash 
value on account of estimated profits. 
Niagara F. Ins. Co. v. Heflin, 60 SW 
393, 22 Kyl 1212. 

[b] A policy on a bridge does 
not cover loss of toll sustained by 
the insured, while the bridge is be- 
ing rebuilt. Farmers’ Mut. Ins. Co. 
v. New Holland Turnp. Co., 122 Pa. 
37, 15 A 563. 

80. U. S.—O’Brien v. North River 
Ins. Co., 212 Fed. 102, 128 CCA 618, 
LRA1917C 722. 


Ins. 


Ala.—Planters’, etc. Ins. Co. v. 
Thurston, 93 Ala. 255, 9 S 268. 
Ga.—Chronicle Bldg. Co. v. New 


Hampshire F. Ins. Co., 21 Ga. A. 687, 
94 SE 10438. 

Ill.—Grand Pacific Hotel Co. 
Michigan Commercial Ins. Co., 


v. 
243 


Tll. 110, 90 NE 244 [aff 148 Ill. A. 
143] (hotel profits); Gray v. Mer- 
chants’ Ins. Co., 125 Ill. A. 370. 

Ky.—Protection Ins. Co. v. Hall, 
15 B. Mon. 411. 

N. Y.—National Filtering Oil Co. 
vi Citizens’ Ins) Co, 2060N. 9 Y. 535, 
13 NE 337, 60 AmR 473; Page v. 


Northern Ins. Co., 141 App. Div. 239, 
125 NYS 1066; Lite v. Firemen’s Ins. 


792 [rev on other grounds 111 App.!Co., 119 App. Div. 410, 104 NYS 434 
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tion of his interest in the property does not entitle 
the insurer in an action by the mortgagee on the 
policy to a deduction from the amount of the pol- 
or to a subrogation to plaintiff’s securities.”* 
Profits, Loss of Rent, Etc. 
profits of business, or other such losses as may re~ 
sult from the destruction of property insured’ con- 
stitute separate interests and are not to be taken 
into account as a part of the damages under a pol- 
icy covering the property only.’® 
rents, profits, or the value of the use of the prop- 
erty are separately insured, the actual loss sustained 
in this respect may be recovered.*? 
covering loss of rents during the time necessary 
to*restore the premises to a tenantable condition, 
the insurer’s liability is only to indemnify the 


Rents, 


Where, however, 


Under a policy 


actual loss,84 and is measured by 


[aff 193 N. Y. 689 mem, 86 NE 1127 
mem]; Carey v. London Provincial 
P.2ins, Co; 33 saune sis, 

Pa.—Heller v. Royal Ins. Co., 177 
Pa. 262, 35 A 726, 34 LRA 600 [aff 
4 Pa. Dist. 433]. 

[a] Where a lessee insures his 
interest, in case of loss, he is en- 
titled to the profits lost by reason 
of a suspension of rent under his 
sublease. Carey v. London Provin- 
eial_K.. Ins; -Coi,, soe tm KN? WYcetn. 

{b] Hotel profits—A policy in- 
suring a hotel proprietor in the sum 
of ten thousand dollars on profit due 
to the insured by reason of a paid 
up contract for hotel reservations 
during a political convention, covers 
the sum specified as a fixed valuation 
in case of total loss, and does not 
mean the gross sum to be paid to 
insured under the contract by the 
person making the reservation. 
O’Brien v. North River Ins. Co., 212 
Bede 102, 128 CCA 618 LRA1917C 
_ [ce] Royalties—Under a_ policy 
insuring the royalties of a licensor 
of a patent, against fire on the prem- 
ises of the licensee, the loss may be 
ineasured by the amount of royalties 
paid for two months immediately 
preceding the fire, during the time 
the works‘are being restored, and for 
some months thereafter. National 
Filtering Oil Co.-v. Citizens’ Ins. Co., 


106 N. ¥. 535, 13 NE 337, 60 AmB 
81. Chronicle Bldg. Co. v. New 


Hampshire F. Ins. Co., 21 Ga. A. 687, 
94 SE 1043; Amusement Syndicate 
Co. v. Milwaukee Mechanics’ Ins. Co., 
91 Kan. 67, 136 P 941; Palatine Ins. 
Co. v. O’Brien, 109 Md. 100, 71 A 775; 
Hartford F. Ins. Co. v. Pires, (Tex. 
Civ. A.) 165 SW 565. 

_ {al Dlustration—(1) <A_ policy, 
indemnifying the insured against 
loss of rents caused by fire or light- 
ning actually sustained on rented 
premises for and during such period 
as may be reasonably necessary to 
restore the premises to the same 
tenantable condition as before the 
fire, covers such period as is neces- 
sary to place the contract for re- 
pairs, and is not limited to the time 
actually spent in the making of the 
repairs. Hartford F.. Ins. Co. v. 
Pires, (Tex. Civ. A.) 165 SW 565. 
(2) Under a policy insuring rents, 
but requiring the insured to rebuild, 
and providing, that the insurer 
shall not be liable beyond the ac- 
tual value destroyed by fire for loss 
caused by an ordinance or law regu- 
lating the construction or repair of 
buildings or by interruption of busi- 
ness or otherwise, the insurer is not 
liable for loss of rent caused by the 
city authorities in delaying rebuild- 
ing, pending an ordinance relocating 
the street lines. Palatine Ins.. Co. 
vi O’Brien, 109 May 100571 A775: 
(3) Under a policy insuring rents, 
but requiring the insured to rebuild 
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what would have been gross rental, during the 
policy period, less the expenses of operation, de- 
volving upon the insured ;8? it does not cover losses 
from necessary delay in retenanting the building 


after its reconstruction.%3 
[§_ 462] 


as soon as the nature of the case 
would admit, and providing that the 
insurer should not be liable for loss 
caused by “interruption of business,” 
the insurer is not liable for loss of 
rent from interruption of business 
caused by delays in rebuilding re- 
sulting from the fall of débris of 
the fire throughout the burnt dis- 
trict. Palatine Ins. Co. v. O’Brien, 
Supra. (4) Where a policy upon a 
building used for a theater, stores, 
and offices provides that, in the event 
of a fire, the insurer’s liability shall 
be measured by the loss of rent until 
the building is rebuilt or repaired, 
but, in.case the insured elects not to 
rebuild or repair the premises, the 
amount shall be determined by the 
time which would be required for 
such purpose, and the building is 
practically entirely destroyed by fire, 
and a city ordinance forbids its re- 
construction as a theater, and a store 
and office building is erected upon 
the site, the recovery should be 
based upon the time it would have 
taken to reconstruct the old build- 
ing, had that been permissible, and 
not upon the time it actually took 
to build, the new one. Amusement 
Syndicate Co. v. Milwaukee Me- 
chanics’ Ins. Co., 91 Kan. 67, 136 P 


941; Amusement Syndicate Co. v. 
Prussian Nat. Ins. Co., 85 Kan. 367, 
116) 620,45 854 Kan. 616,118 Py 76. 

'g2. Chronicle Bldg. Co. v. New 
Hampshire F. Ins. Co., 21 Ga. A. 687, 
94 SE 1043. 

83. Chronicle Bldg. Co. v. New 
Hampshire F. Ins. Co., 21 Ga. A. 
687, 94 SE 1043. : 

84 Del—-Lattomus v. Farmers 


Mut. F. Ins. Co., 8 Del. 254. 

Jowa.—Erb v. Fidelity Ins. Co., 99 
Iowa 727, 69 NW 261. 

La.—Millaudon v. Western M. & F. 
Ins. Co., 9 La. 27, 29 AmD 433. 

Minn.—Zenith Box, etc., Co. v. Na- 
tional Union F. Ins. Co., 144 Minn. 
386, 175 NW 894. ; 

Mo.—Havens v. Germania F. Ins. 
Co., 123 Mo. 403, 27 SW_ 718, 45 
AmSR 570, 26 LRA 107; Tinsley v. 
A®tna Ins. Co., 199 Mo. A. 6938, 205 
Sw 78. , 

Nebr.—German Ins. Co. v. Heiduk, 
30 Nebr. 288, 46 NW 481, 27 AmSR 
402. 

N. Y.—Ogden v. East River Ins. 
Co., 50 N. Y. 388, 10 AmR 492; Mor- 
rell v. Irving F. Ins. Co., 33 N. Y. 
429, 88 AmD 396; Crow v. Greenwich 
Ins. Co., 66 Hun 54, 20 NYS 753; 
Buse v. National Ben Franklin Ins. 
Co., 96 Misc. 229, 160 NYS 566 [177 
App. Div. 948, 164 NYS 1088]; Clover 
Crest Stock Farm v. Farmers’ Re- 
liance Mut. F. Ins. Co., 104 Misc. 240, 
171 NYS 674. i 

Pa.—Lebanon Mut. Ins. Co. v. 
Kepler, 106 Pa. 28; Royal Ins. Co. v. 
Roedel, 78 Pa. 19, 21 AmR 1; Lycom- 
ing Mut. Ins. Co. v. Slockbower, 26 
Pa. 199; Phillips v. Perry County 
Ins. Co., 7 Phila. 673. F 

S. C.—Pelzer Mfg. Co. v. Sun Fire 
Office, 36 S. C. 213, 15 SBE 562. 


C. Concurrent Insurance; Prorating— 
1. Full Indemnity. The existence of other insur- 
ance on the same property does not affect the 
liability of the insurer under a policy if the total 
amount of the insurance under all of the policies 
does not exceed the total amount of the loss; and 
in the absence of some contract provision each 
insurer is lable to the insured for the full loss up 
to the amount of insurance named in the policy,*+ 
even though there is a custom of the insurer to the 
contrary;*° and as the liability of each insurer 
must be determined by the provisions of its policy, 
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an insurer’s liability for a fixed proportion of the 
loss cannot be affected, either to increase or de- 
crease the amount of its payments, by the existence 
of other insurance or by the adjustments made by 


the insured with other insurers,** especially where 


S. D.—Lawyer v. Globe Mut. Ins. 
Co., 25 S. D. 549, 127 NW 615. 

Tex.—American Cent. Ins. Co. v. 
OY alee 29 Tex. Civ. A. 445, 69 SW 

Wash.—Pencil v. Home Ins, Co., 3 
Wash. 485, 28 P 1081. 

W. Va.—Teter v. Franklin F. Ins, 
Co., 74 W. Va. 344, 82 SH 40. : 
No apportionment. — Where 
blanket policies, containing 
provisions for apportionment and 
coinsurance, cover six distinct build- 
ings and another company issues a 
similar policy insuring specific 
buildings, and by adding together 
the full amount of liability on these 
buildings of defendant companies 
and the other company the insured 
will in no instance receive the full 
amount of his loss there will be no 
apportionment. Buse v. National 
Ben Franklin Ins. Co., 96 Misc. 229, 
160 NYS 566 [aff 177 App. Div. 948, 
164 NYS 1088]. 

Contribution when one insurer has 
paid more than his share see infra 


§ 617. 
Lattomus v. Farmers’ Mut. F. 
Ins. Co., 8 Del. 254. 
{a] Thus (1) a custom of an in- 
surance company, by which it is to 


‘be liable on its policy only for such 


proportion of the loss as the amount 
of the policy bears to the total in- 
surance-on the goods covered by it, 
does not limit the amount of recov- 
ery, Since it violates the express 
terms of the policy. Lattomus v. 
Farmers’ Mut. F. Ins. Co., 8 Del. 
254. (2).A particular custom of an 
insurance company to contribute and 
pay on a policy only such proportion 
of the loss as the amount insured 
bears to the whole amount of insur- 
ance on the property is no defense 
to an action on the policy against 
it, issued for the whole amount of 
the goods insured. Lattomus v. 
Farmers’ Mut. F. Ins. Co., supra. 

86. Iowa.—Goodwin v. Merchants’, 
ete., Mut. Ins. Co., 118 Iowa 601, 92 
NW 894. 

Mass.—Austin v. Dixie F. Ins. Co., 
232 Mass. 214, 122 NE 382; Bardwell 
vs» Conway Muti. dns. (Co. £22 
Mass. 90; Bardwell v. Conway Mut. 
F. Ins. Co., 118 Mass. 465. 

Mo.—Kansas City Paper Box Co. v. 
American F. Ins. Co., 100 Mo. .A. 
691, 75 SW 186. 

N. Y.—Farmers’ Feed Co. v. Scot- 
tish, Unionsfete, WInss;Co, 71173) Ney. 
241, 65 NE 1105 [rev 65 App. Div. 
70, 72 NYS 7382]. 

Oh.—Good v. Buckeye Mut. F. Ins. 
Co., 43 Oh. St. 394, 2 NE 420. 

Pa.—Lebanon Mut. Ins. Co. v. Kep- 
ler, 106 Pa. 28. 

Tex.—Queen Ins. Co. v. Jefferson 
Ice Co., 64 Tex. 578. 

Vt—Citizens’ Sav. Bank, .etc., Co. 
v. Fitchburg Mut. F. Ins. Co., 86 
Vt. 267, 84 A 970. 

Wis.—Fitzsimmons v. City F. Ins. 
Co., 18 Wis. 234, 86 AmD 761. 

{a] Ilustration. — Where there 
are three policies of insurance, each 


the sum paid by another insurer does not represent 
a pro rata share of the loss.’? 
sured recovers full indemnity from some of the 
insurers, he is not entitled to recover on the pol- 
icy of another insurer;’* but while he is entitled 
to but one indemnity, he may nevertheless look 
for that indemnity to any one or more of his pol- 
icies in the absence of any stipulation for prorat- 
ing,®® or unless he has agreed to take other insur- 
ance or to carry a part of the risk, in which case 
he cannot throw a greater burden on insurer with 
whom his contract is made than is contemplated 


Where, however, in- 


covering six distinct buildings, and 
a coinsurer of two parcels volun- 
tarily pays its share of the loss, the 
liabilities of the other companies 
may be determined without reference 
to the compromise payment, if the 
aggregate payments do not exceed 
the loss. Buse v. National Ben 
Franklin Ins. Co., 96 Misc. 229, 160 
NYS 566 [aff 177 App. Div. 948, 164 
NYS 1088]. 

{b] Proportion determined by own 
policy. Where a policy contains a: 
provision that the insurer shall not 
be liable for a greater proportion of 
any loss than the amount of insur- 
ance bears to the whole insurance, 
and the property insured is situated 
in different buildings, and numerous 
other policies covering the same 
property provides that in case of 
loss the policies shall attach in each 
building in such proportion as the 
value in each building bears to the 
aggregate value of the property in- 
sured, and the property is damaged 
by fire to an amount less than its 
whole value, the provisions of these 
other policies, as to the mode of ad- 
justment with respect to each build- 
ing, cannot be considered in ascer- 
taining the proportion of payment to 
be made by the insurer in the first 
policy, but it is liable only as stipu- 
lated_ therein. Kansas City Paper 
Box Co. v. American F. Ins. Co., 100 
Mo. A. 691, 75 SW 186. 

87. Georgia Co-op. Fire Assoc. v. 
Harris, 124 Ga. 114, 52 SH 88. 

[a] Thus, where at‘the time of a 
fire the property covered by an in- 
surance policy was insured in an- 
other company, and plaintiff ac- 
cepted from it a small sum in satis- 
faction of his policy, and there was 
evidence authorizing a finding that 
this sum did not represent a pro rata 
share of the loss, but was accepted 
by plaintiff only because the com- 
pany was not liable in any amount, 
such acceptance was no defense to 
an action on the policy of the other 
company. Georgia Co-op. Fire Assoc. 
v. Harris, 124 Ga. 114, 52 SE 88. 

88. Norwich Union F. Ins. Soc. v. 
Wellhouse, 113 Ga. 970, 39 SE 397. 

[a] Rule applied. — Where an 
owner of property takes out a num- 
ber of insurance policies on it, each 
of which contains a “mortgage 
clause,” making the insurance pay- 
able to a mortgagee of the prop- 
erty, and the full value of the 
property destroyed is paid to such 
mortgagee by some of the insurance 
companies, such owner thereafter 
has no right of action against an- 
other insurance company, even if be- 
fore such settlement of the loss it 
may have been liable to him on its 
poliey. Norwich Union F. Ins. Soe. 
v. Wellhouse, 113 Ga. 970; 39 SE 


Boe 

89. Cromie v. Kentucky, ete., Mut. 
Ins. Co., 15 B. Mon. (Ky.) 482; Mil- 
laudon v. Western M. & F. Ins. Co., 
9 La. 27, 29 AmD 433; Sherman v. 


Madison Mut. Ins. Co., 39 Wis. 104. 
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by the contract.°° 
[§ 463] 2. 
Rule. 


90.. Farmers’ Feed Co. v. Scottish 
Union, etc., Ins; Co., 173. N. Y.: 241, 
65 NE 1105. And see supra § 457. 

91. U. S.—Barnes v. Hartford F. 
Ins. Co., 9 Fed. 818, 3 McCrary 226; 
Robbins v. People’s Ins. Co., 20 F. 
Cas. No. 11,885. 

Ala.— Teague v. Germania F. Ins. 
Co., 71 Ala. 473. 

Cal.—Fireman’s Fund Ins. Co. v. 
Siegen Ins; ‘Co; 150 Cal. 252, 88 P 


Ill._— Hartford F. Ins. Co. v. Peter- 
son, 209 Ill. 112, 70 NE 757; Illinois 
Mut. Ins. Co. v. Hoffman, 132 Ill. 
522, 24 NB 418 faff-31° Tll. A. 2951; 
Royall v. Hartford:F. Ins. Co., 158 
DMG AL 4637 

Ind.—Citizens’ Ins. Co. v. Hoffman, 
128 Ind. 370, 27 NE 745; Indiana Ins. 
ee v. Hoffman, 128 Ind. 250, 27 NB 

Iowa.—Goodwin v. Merchants’, etc., 
Eke Ins. Co., 118 Iowa 601, 92 NW 

Ky.—Continental Ins. Co. v. Coons, 
14 KyL 110; Chenowith v. Phenix 
Ins: 'Co.,.12 Ky Li 232. 

Md.—Hanover F. Ins. Co. v. Brown, 
G7 Ma. 64°25 sA989U27.A 314,939 
AmSR 386; England F. Ins. Assoc. 
v. Merchants’, ete., Transp. Co., 66 
Md. 339, 7 A 905, 59 AmR 162. 

Mass.—Austin v. Dixie F. Ins. Co., 
232 Mass. 214, 122 NE 382; Taber v. 
Continental Ins. Co., 213 Mass. 487, 
100 NE 636, AnnCas1914A 664; Cut- 
ting v. Atlas Mut. Ins. Co., 199 Mass. 
380, 85 NE 174; Ryder v. Pheenix 
Ins. Co., 98 Mass. 185; Richmondville 
Union Seminary v. Hamilton Mut. 
Ins. Co., 14 Gray 459; Haley v. Dor- 
chester Mut. F. Ins. Co., 12 Gray 545. 

Mich.—Chesbrough v. Home Ins. 


Co., 61 Mich. 333, 28 NW 110. 

Minn. — Hoffman v. Minneapolis 
Mut. Fo Ins, \Co., 742 /)Minn. 291; 
NW 67. 


Mo.—U. S. Cooperage, etce., Co. v. 
Firemen’s Fund Ins. Co., 188 Mo. A. 
376, 174 SW 193; Kansas City Paper 
Box Co. v. American F. Ins. Co., 100 
Mo. A. 691, 75 SW 186; Armour 
Packing Co. v. Reading F. Ins. Co., 
67 Mo. A. 215. 

Nebr.—German Ins. Co. v. Heiduk, 
reek tal 288, 46 NW 481, 27 AmSR 
402. 

N. Y.—Farmers’ Feed Co. v. Scot- 
tish Union, etc., Ins. 'Co., 173 N. Y. 
241, 65 NE 1105 [rev 65 App. Div. 70, 
72 NYS 732]; Doran v. Franklin F. 
Ins. Co. 86 N.1¥i".635) mem, 13 "NY 
WklyDig 229 [rev 22 Hun 313, 10 
NyWklyDig 555]; Ogden v. Wast 
River Ins. Co., 50 N. Y. 388, 10 AmR 
492; National Conduit, ete, Co. v. 
Commercial Union Assur. Co., 135 
App. Div. 1386, 120 NYS 7 [aff 203 
N. Y. 580 mem, 96 NE 1122 mem]; 
Golde v. Whipple, 7 App. Div. 48, 
39 NYS 964; Cook v. Loew, 34 Misc. 
276, 69 NYS 614; Lucas v. Jefferson 
Ins. Co., 6 Cow. 635. 

Oh.—National F. Ins. Co. v. Den- 
nison, 93 Oh. St. 404, 113 NE 260, 
URA1916F 992; Merchants’ Nat. 
Bank v. Insurance Co. of North 
America, 4 Oh. Dec. (Reprint) 340, 
1 ClevLRep 339. 

Okl.—Scottish Union, etce., Ins. Co. 
v. Moore Mill, ete., Co., 43 Okl. 370, 
143 P. 12, 

Pa.—Sloat v. Royal Ins. Co., 49 Pa. 


Prorating Liabilit ty—a. 
It is usual, where concurrent insurance is 
contemplated to provide in the policy that the in- 
surer shall not be lable for more than its pro rata 
share of the loss, and under such a provision the 
insured can recover from each insurer only its 
proper share of the loss, in the proportion which 
the amount covered by each policy bears to the 
total amount of coneurrent insurance;9! and the 
liability of each insurer will be governed by such 
provision, even though the concurrent insurance or 
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a portion of it covers other property.°? 
provision is not affected by a stipulation in the 
policy limiting the insurer’s liability to such pro- 


General 


portion of the 


[§ 464] b. 


14, 88 AmD 477; Lycoming Mut. Ins. 
Co. v. Stocklomn, 3 Grant 207. 

Tenn.—Hoffman v. Germania Ins. 
Co., 88 Tenn. 735, 14 SW 72. 

Tex.—Liverpool, etc., Ins. Co. v. 
Delta County Farmers’ Assoc., 56 
Tex. Civ. A. 588, 121 SW 599. 

Wis.—Bloch vy. American Ins. Co., 
132 Wis. 150, 112 NW 45. 

Ont.—McCausland v. Quebec F. 
Ins. Co., 25 Ont. 330; Eacrett v. Gore 
Dist. Mut. F. Ins, Co., 6 Ont. L. 592, 
2 OntWR 1009. 

[a] Each policy is a separate, in- 
dependent contract of insurance, on 
\which the insured can recover only 
such proportion of the loss as the 
particular insurer is liable for un- 
der such provision. Fireman’s Fund 
Ins. Co. v. Palatine Ins. Co., 150 Cal. 
252, 88 PP 907. 

[b] “Whole insurance.” — (1) 
Where the apportionment clause pro- 
vides that the company shall not be 
liable for a greater proportion of any 
loss than the amount insured by its 
policy shall bear to the “whole in- 
surance” on the property in question, 
the ‘‘whole insurance” is the face 
value of all policies on such prop- 
erty, and in apportioning a loss the 
company is entitled to the benefit of 
all insurance whether made by an- 
other company alone, or by a contract 
between another company and the in- 
sured, by which, in case of partial 
loss, each stands part as a coinsurer. 
Farmers’ Feed Co. v. Scottish Union, 
etc., Ins. Co., 173 N. Y. 241, 65 NE 

‘Lrev 65. App. Div. 70, 72 NYS 
7321, (2) Where a policy contains 
the apportionment clause but does 
not contain the eighty per cent 
clause, and there are several other 
policies on the same property which 
fix a maximum amount and contain 
the eighty per cent clause, the 
“whole insurance” referred to in such 
apportionment clause is the total 
face value or maximum sum fixed by 
all the policies, and the liability of 
the insurer under the policy contain- 
ing such apportionment clause igs 
represented by the’ following propor- 
tion: As the face value of such pol- 
icy is to the total face value or 
maximum amount of all the policies 
on the property including the policy 
in question, the amount of liability 
under such policy is to the amount 
of the loss. Farmers’ Feed Co. v. 
Scottish Union, ete., Ins. Co., supra. 

{c] The “average clause” in a 
policy on the contents of several 
buildings is valid, and applicable in 
apportioning under the “coinsurance 
clause” loss in one building. U. 
Cooperage, ete. Co. v. Firemen’s 
Fund Ins. Co., 188 Mo. A. 376, 174 
Sw 198. 

92. Austin v. Dixie EF. Ins. Co., 
232 Mass. 214, 122 NE 382; Taber v. 
Continental Ins. Co., 213 Mass. 487, 
100 NE 636, AnnCas1914A 664; Har- 
rington v. Fitchburg Mut. FR, ins. 
Co., 124 Mass. 126; Blake v. 'Ex- 
change Mut. Ins. Co. 12° Gray 
(Mass.) 265; Ogden v. Bast River 
Ins. Co., 50 N. Y. 388, 10 AmR 492; 
Liverpool, etc. Ins. Co. v. Delta 
County Farmers’ Assoc., 56 Tex. Civ. 
A. 588, 121 SW 599; McCausland v. 
Quebec F. Ins. Co., 25 Ont. 330. 

[a] “Other insurance.”—Where a 
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Sueh a 


loss as the amount insured bears 


to the actual cash value of the property;° but such 
a provision is invalid under a statutory provision 
in regard to valued policies, 
insurer liable for a total loss to the full amount 
of the insurance, and the insured can recover on a 
valued policy the full amount of the policy regard- 
less of other insurance.®# 


whieh renders the 


Other Insurance Invalid. A gen- 


specific parcel of property is insured 
by a policy containing the usual 
clause providing for an apportion- 
ment of the loss in case of “‘other 
insurance,” and the same .property 
is covered by another policy, which 
also includes other parcels, all in- 
sured together for an entire sum, 
this constitutes ‘other insurance” 
within the meaning of such clause. 
Ogden v. East River Ins. Co., 50 N. Y- 
388, 10 AmR 492 [Loverr Howard Ins, 
Co. v. Scribner, 5 Hill (N. Y¥.} 298]. 

{b] In Pennsylvania where two 
policies insure the same property, 
but one of them covers other prop- 
erty also, without specifying how 
much of the insurance applies to 
each property, a case of double in- 
surance is not presented and the 
policies do not prorate. Meigs v. 
Insurance Co. of North America, 205 
Pa. 378, 54 A 1053; Clarke v. West- 
ern. Assur. Co., 146 Pa. 561; 23 A 
248. 28 AmSR 821, 15 LRA i275 Royal 
Ins. Co. v. Roedel, 78 Pa. 19, 21 AmR 


I Sloat “ve. Royall_Ins. Cos, 49 ra: 
14, 88 AmD 477. But see Merrick 
vi Germania F.. Ins) Co;,° 54 Pa. 2Tt 


Specific and general policies see 
infra § 466. 

93. Liverpool, ete, Ins. €o. WwW. 
Delta County Farmers’ Assoe., 56 
Tex. ‘Civ. A. 588, 121 SW 593. 

{a] Thus a provision that, if at 
the time of a fire the whole amount 
of insurance on the property. shall 
be less than the actual cash market 
value thereof, insurer shall in case 
of loss be liable for such portion 
only of the loss or damage as the 
amount insured by the policy shall 
bear to the actual cash market value 
of the property at the time of the 
fire, does not nullify a stipulation in 
the policy limiting the insurer’s lia- 
bility to no greater proportion of the 
loss sustained than the amount in- 
sured by it bears to the whole insur- 
ance on the property. Liverpool, 
ete., Ins. Co. v. Delta County Farm- 
ers’ Assoc., 56 Tex. Civ. A. 588, 121 
SW 599. 

94. La. — Westinghouse 
Co. v. Western Assur. Co., 
Ann 28, 6d) 5) toe 

Minn. — Oppenheim v. Fireman’s 
a Ins. Co., 119 Minn. 417, 138 NW 

Miss.—Scottish Union, ate., Ins. 
Co. v. Warren Gee Lumber Co., 118 
Miss. 740, 80 S 9; Western Assur. Co. 
v. Phelps, 77 Miss. 625, 27 S745. 

Mo.—Havens v. Germania F. Ins. 
Co., 123 Mo. 408, 27 SW -718, 45 
AmSR 570, 26 LRA 107; Horine v. 
Royal Ins. Co., Ltd., 199 Mo. A. 107; 
201 SW 958; Barnard v. National F. 
Ins. Co., 38 Mo. A. 106. 

Nebr.—Insurance.Co. of North 
America v. Bachler, 44 Nebr. 549, 62 
NW 911; Home'F. Ins. Co. v. Bean, 
eR a 537, 60 NW 907, 47 AmSR 

Oh,—National._ F. Ins. Co. v. Denni- 
son, 93 Oh. St. 404, 1138 NE 260, LRA 
1916F 992; German American Ins. 
Co. v. McBee, 85 Oh. St. 161, 97 NE 
378; Queen Ins. Co. v. Leslie, 47.Oh. 
St.- 409, 24°NE 1072; (9°\ RA (0465 
Pheenix Ins. Co. v. Port Clinton Fish 
Co., -14(Oh Cir, Ct)’ 1607 %..Ohe Cin’ 


Electric 
42 La. 


Dee. *468. 
Wis.—Oshkosh “Gas- Light Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eral provision for prorating applies only in regard 
to other valid and enforceable insurance,®> and un- 
der some statutes the policy cannot contain a con- 
But in the absence of a stat- | 
utory provision to the contrary, in order to obviate 
the difficulty arising out of a determination as to 
the validity of other insurance, it is usual to in- 
sert a stipulation by which the insurer is liable only 
for its pro rata share, whether the other insurance 
is valid or not; under such a stipulation the in- 
sured cannot take advantage of the invalidity of 
other policies which have attached or might have 
and where the insured 


trary stipulation.°® 


attached to the property ;%7 


Germania F. Ins. Co., 71. Wis. 454, 
37 NW 819, 5 AmSR 233; Bammessel 
v. Brewers’ F. Ins. Co., 43 Wis. 463; 
Reilly v. Franklin Ins. Co., 43 Wis. 
449, 28 AmR 552. 

See also. supra § 454. ; 

[a] This rule applies to the trus- 
tee or mortgagee of insured property, 
and, when there has been a total 
loss, there cannot, as to the mort- 
gagee, be an apportionment among 
the various insurers of the loss. 
Scottish Union, etc., Ins. Co. v. War- 
ren Gee Lumber Co., 118 Miss. 740, 
80 S 9. " 

95. Conn.—Security Ins. Co. v. St. 
Paul F. & M. Ins. Co., 50 Conn, 238. 

Iowa.—Gurnett v. Atlas Mut. Ins. 
Co., 124 Iowa 547, 100 NW 542; 
Hygum v. Aitna Ins. Co., 11 Iowa 
Zit 


Ky.—London, ete. F. Ins. Co. v. 

Turnbull, 86 .Ky. 230, 5 SW 542, 9 
' Ky 544. 

La.—Millaudon v. Western M. & F. 
Ins: Co., 9' La. 27, 29° AmD 433. 

Mass.—Forbush v. Western. Massa- 
chusetts Ins. Co., 4 Gray 337. 

Mo.—Parks v. Hartford F. Ins. Co., 
100 Mo. 3873, 12. SW_1058; Clem v. 
German Ins. Co., 36 Mo. A. 560. 

Nebr.—Meyers v. German F. Ins. 
Co., 101 Nebr. 855, 166 NW 247, LRA 


1918C 341. 

N. J.—Lattan v. Royal Ins. Co., 45 
TNA fie Bree: Say 354 

N. Y.—Hand v. Williamsburgh City 
BY icinss Co.005 aN. Y e415) Rolker sv: 
Great Western Ins. Co., ING ie 


Super. 275. 

Pa.—Clarke v. Western Assur. Co., 
146 Pa. 561, 23 A 248, 28 AmSR 821, 
15 LRA 127; Marshall v. Insurance 

of North America, 28 WklyNC 
283. 


[al Policies becoming void by 
their own terms constitute no-insur- 
ance, and cease to affect the ques- 
tion of the liability of an insurer 
under another policy providing that 
in case of loss the insured cannot 
recover more than the proportion 
thereof which the amount thereby 
insured bears to the whole amount 
of insurance, and containing no ex- 
press agreement on the part of the 
insured to continue other insurance. 
Hand v. Williamsburgh City F. Ins. 
(SOR OEE ON ie Spe de 

[b] Insolvent companies.—In de- 
termining the contribution of several 
companies to the expenses of a suit 
which they have joined to defend, 
insolvent companies cannot be con- 
sidered. Security Ins. Co. v. St. 
Paul F. & M. Ins. Co., 50 Conn. 233. 

{[c] Waiver.—A “pro rata clause” 
providing that concurrent insurance 
shall share the loss, if any, is not 
a waiver of a provision for forfeit- 
ure in case of additional insurance 
taken without insurer’s consent. 
Meyers v. German F. Ins. Co., 101 


Nebr. 855, 166 NW 247, LRA1918C 
341. 

96. See statutory provisions. 

[a] In Iowa under Code § 1746, 


which provides that no condition or 
stipulation in a policy fixing the 
amount of the liability or recovery 
under the policy with reference to 
the pro rata with other insurance on 
property shall be valid except as to 
other valid and collectible insurance, 
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[§ 465] c. 


the interest of 


a stipulation in a policy, in so far as 
it undertakes to include invalid in- 
surance in the matter of prorating, 
is unenforceable, although a com- 
pany which had issued invalid in- 
surance regarded its policy as valid, 
or paid something on the loss to 
avoid litigation. Gurnett v. Atlas 
“arte Ins. Co., 124 Iowa 547, 100 NW 


97. Ky.—London, etc., F. Ins. Co. 
v. Turnbull, 86 Ky. 230, 5 SW 542, 
9 KyL 544. 


Mich.—Webb v. Concordia F. Ins. 
Co., 167 Mich. 144, 132 NW 523, 36 
LRANS 350; Liverpool, etc., Ins. Co. 
v. Verdier, 35 Mich. 395. 

Miss.—Cassity v. New Orleans Ins. 
Assoc., 65 Miss. 49, 3 S 138. 

N. Y.—Doran vy. Franklin F. Ins, 
Co., 86 N. Y. 6385 mem, 13 NYWkly 
Dig 229 .[rev 22 Hun 313, 10 NY 
WklyDig 555]; Rickerson v. German- 
American Ins. Co., 6 App. Div. 550, 
39 NYS 547; Badger v. Hamilton F. 
Ins:, Co., 65° Mise. 596,420 NYS 155 
[aff 136 App. Div. 893, 120 NYS 155]; 
Galantschik v. Globe’ F. Ins. Co., 10 
Mise. 369, 31 NYS 382. 

Pa.—Bateman v. Lumbermen’s Ins. 
Co., 189 Pa. 465,.42 A 184; Woodward 
v. Pittsburg Underwriters, 40 Pa. 
Super. 143. % 

S. C.—Gandy v. Orient Ins, Co., 
S. ©) 224,' 29°-SH 655. 

Tex.—Southern Nat. Ins. 
Barr, (Civ. A.) 148 SW _ 845. 

N. B.—Hammond v.° Citizens’ Ins, 
Con 26RIN MES. moma. 

Que.—Heron v. Hartford Ins. Co., 
4 Montr. Super. 388. 

[a] @his provision applies: (1) 
To a case where a prior policy be- 
comes either void or voidable on the 
issuance of a subsequent policy. 
Webb v. Concordia F. Ins. Co., 167 
Mich, 144, 1382 NW 523, 36 LRANS 
850; Gandy v. Orient Ins. Co., 52 
S. C. 224, 29 SE 655; Southern Nat. 
InsCos Vv. Barr, (exe Civ.yAgy 148 
SW 845. (2) To a case where the 
insured had other insurance on the 
same property, under a policy issued 
by another company, which was in- 
valid because he was not the ‘sole 
and unconditional owner’ of such 
property as therein stated. Bateman 
v. Lumbermen’s Ins. Co., 189 Pa. 465, 
42 A 184. (8) And the fact that 
such additional insurance was pro- 
cured by the agent of insurer, who 
had knowledge of all the facts as to 
ownership, and failed to give such 
information to the other company, 
does not change the liability of in- 
surer. Bateman  v. Lumbermen’s 
Ins. Co., supra. 
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Cowev. 


98. McMahon vy. Portsmouth Mut. 
BE pins Con 220Ni7) Hn L5. 
99. U. S.—Robbins v. Firemen’s 


Fund Ins. Co., 20 F. Cas. No. 11,881, 
16 Blatechf. 122. 

Towa.—Hrb v. Fidelity Ins. Co., 99 
Iowa 727, 69 NW 261. 

Me.—Storer v. Elliot F. Ins. Co., 
45 Me. 175. 

Md.—England F. Ins. Assoc. v. 
Merchants’, ete., Transp. Co., 66 Md. 
339, 7 A 905, 59 AmR 162; Baltimore 
F. Ins. Co. v. Loney, 20 Md. 20. 

Mo.—Standard Leather Co. v. Mer- 
cantile Town Mut. Ins, Co., 131 Mo. 
A. 701, 111.SW 681. 

Nebr.—Mangold v. American Ins, 
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represents that the property is covered by other 
insurance in a certain way, he is estopped to assert 
it was insured in a different way on adjustment 
of the liabilities of the insurers.°* 

What Insurance Is Concurrent. 
constitute concurrent insurance the policies must be 
on the saihe property or some part thereof,®® on the 
same interest+ in the property, against the same 
risks, and in favor of the same party.” 
rate policies on the interests of mortgagor and 
mortgagee are not concurrent, and the policy on 


To 


Thus sepa- 


the mortgagee is not entitled to 


prorate with a policy on the interest of the mort- 


Co., 99 Nebr. 656, 157 NW 632. 

N. Y.—Eddy v. London Assur. 
Corp.,, 143. N...Y.311,, 38, NE, 307,, 26 
LRA 686 [aff 65 Hun 307, 20 NYS 
216]; Lowell Mfg. Co. v. Safeguard 
ane Oss Ning) 109 Lis) LOZ, 
Tailoring Co. v. Eastern F. Ins. Co., 
116 App. Div. 723, 102 NYS 82. 

Oh.—Roots v. Cincinnati Ins. Co., 
PeRttry 138, 12 Oh. Dec. (Reprint) 


Pa.—Clarke v. Western Assur. Co., 
146 Pa. 561, 23 A 248, 28 AmSR 821, 
15 LRA 127; Sloat v. Royal Ins. Co., 
49 Pa, 14, 88 AmD 477. 

[a] A policy taken by a commis- 
sion merchant on his own goods and 
a floating policy taken by him on his 
own goods and other goods held on 
commission will not prorate. Balti- 
more F. Ins. Co. v. Loney, 20 Md. 


20. 

{b] Policies on “lumber of every 
description, including lath, shingles, 
and pickets,’ in a certain lumber 
yard, are not on the same subjects 
as one on “lumber, lath, and pickets” 
therein, so as to be liable to contri- 
bute to a loss. West: Branch Lum- 
berman’s Exch. v. American Cent. 
Ins! \Coww bss. Paers6Grac:s Semel 
1081. 

1. Ariz.—Germania F. Ins. Co. v. 
Pay: 19 Ariz. 580, 173 P 1052, 1 ALR 

Ill.— Traders’ Ins. Co, v. Pacaud, 
150 Ill. 245, 37 NE 460, 41 AmSR 
sooD late OL ey Aveo. 

Ky.—Sun Ins. Office v. Varble, 103 
Ky. 758, 46 SW 486, 20 Kyl 556, 41 
LRA 792. 

Mich.—Smith v. American Ins. Co., 
177 Mich. 123, 148 NW 54; Liverpool, 
spre Ins. Co. v. Verdier, 33 Mich. 

Mo.—Angelrodt v. 
Ins. Co., 31 Mo. 593. : 

N. Y.—Eddy v. London Assur. 
Corp., 143 N. Y. 311, 38 NE 307, 25 
LRA 686 [aff 65 Hun 3807, 20 NYS 
216]; Lowell Mfg. Co. v. Safeguard 
BY Inss ConessinNiw Ye 091 se Adame ave 
Greenwich Ins. Co., 9 Hun 45. [aff 
TO UNGeYee 6 Gil 

Pa.—Clarke v. Western Assur. Co., 
146 Pa. 561, 23 A 248, 28 AmSR 821, 
15 LRA 127; Sloat vv. Royal Ins. Co., 
49 Pa. 14, 88 AmD 477. 

Va.—Home Ins. Co. v. Gwathmey, 
82 Va. 923; 1 SH 209. 

{a] Partnership interests. — (1) 
A policy in favor of one partner 
which is understood by all the par- 
ties concerned as being for the bene- 
fit of the partnership will prorate 
with other policies in favor of the 
firm. Liverpool, ete., Ins. Co. v. Ver- 
dier, 33 Mich. 138. (2) Where a 
partnership consisting of two per- 
sons insures its property in one com- 
pany, and one of the partners: in- 
sures his individual interest in three 
other companies, the insurance is 
not double insurance, and the com- 
pany insuring the partnership is not 
entitled to have the policy prorate 
the loss with the other three com- 
panies. Yanko v. Standard F. Ins. 
Co., 31 Pa. Super. 1. 

2. Hough v. People’s F. Ins. Co., 
36 Md. 398; Clarke v. Western Assur. 
Co,, 146 Pa. 561. 23 A 248, 28 AmSR 
821,915) LRA-127.-Sloat vi..RoyaliIns. 
Co.,. 49 Pa. 14, 88 AmD. 477. 
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gagor.® 


are held.® 
[9 466] 


the loss.” 


3. U. S.—Hartford F. Ins. Co. v. 
Williams, 63 Fed. 925, 11 CCA 503; 
Johnson v. North British, etc., Ins. 
Cos 213) BF. iass.No: 7,400, »AHolmes 
117. 

Tll.— Kelley v. People’s Nat. F. Ins. 
©o.,)262 Tl). 158, 204 NE (188,550 
LRANS 1164 [aft 188 Ill. A. 142]; 
Commercial Union Assur. Co, v. 
Scammon, 144 Ill. 506, 32 NE 916; 
Niagara F. Ins. Co. v. Scammon, 144 
Till. 490, 28 NE 919, 32 NE 914, 19 
PRA I4eeHartiord  E. dns? (Coll y. 
Olcott, 97 Ill. 439; Traders’ Ins. Co. 
v.  Pacaud, 51 Ill. -A. .252. ‘[aff 150 
Tll. 245, 37 NE 460, 41 AmSR 355]. 

Ky.—Home Ins. Co. v. Koob, 113 
Ky. 360, 68 SW 4538, 24 KyL 223, 101 
AmSR 354, 58 LRA 58. 

Me.—Fox v. Phenix F. Ins. Co., 52 
Me. 333.. 

Mass.—Hardy v. Lancashire Ins. 
Co., 166 Mass. 210, 44 NE 209, 55 
AmSR 395, 33 LRA 241. 

Nebr.—Home F. Ins. Co. v. Weed, 
55 Nebr. 146, 75 NW 539. 

N. H.—T uck v. Hartford F. Ins. 
CowvoG Ney El. 12262 

N. Y.—Eddy v. London Assur. 
Corp., 143 N. Y. 311, 38 NE 307, 25 
LRA 686; Hastings v. Westchester 
His, Coals) Nv Vato) [att 12) Hun 
416]. 

{a]_ Mlustration.—Where a policy 
provides in the mortgage clause that 
the company is to be liable only in 
the proportion which the sum it in- 
sures shall bear to the whole amount 
of insurance on the property, issued 
to or held by any party or parties 
having an insurable interest therein, 
whether aS owner, mortgagee, or 
otherwise, apportionment of a loss, 
as; against the mortgagee, can be de- 
manded only where another policy 
has been issued upon the mortga- 
gee’s interest in the property or 
where he has consented to other in- 
surance upon the owner’s interest. 
Eddy v. London Assur. Corp., 143 
N. Y. 311, 388 NE 307, 25 LRA 686 
[aff 65 Hun 307, 20 NYS 216]. 

4. Home Ins. Co. v. Baltimore 
Warehouse Co., 93 U. S. 527, 23 L. ed. 
868; Robbins v. Firemen’s Fund Ins. 
Cos 200) Gas: Noi 11,881; olé latent. 
122; England F. Ins. Assoc. v. Mer- 
chants’, ete, Transp. Co., 66 Md. 
339, 7 A 905, 59 AmR 162; Hough v. 
People’s F. Ins. Co., 36 Md. 398. 

5; Hartford FF. Ins}: Co. v. Wil- 
liams, 63 Fed. 925, 11 CCA.503; Sun 
Ins. Office v. Varble, 103 Ky. 758, 
46 SW 486, 20 KyL 556, 41 LRA 
792. 

fa] Dlustration.—(1) Under a 
policy issued to a lessee providing 
that in case of other insurance the 
insurer shall not be liable for a 
greater portion of the loss than the 


But if the same interest is insured, it does 
not matter that a portion of the imsurance is in the 
name of the owner and a portion in the name of 
an agent for the benefit of the owner;* and the poli- 
cies, it is held, may be so drawn that they will 
prorate, if they relate to the same risk, although 
they are issued on distinct interests;> aud floating 
policies on goods held on commission or in trust 
will prorate with each other, and with other poli- 
cies taken by persons for whose benefit the goods 


d. Specific and General Policies. By 
stipulation in the policy a general or compound pol- 
icy may be excluded from pro rata lability with a 
specific policy on a particular portion of the prop- 
erty covered by the general policy, and in such case 
the general policy will be held with reference to the 
property covered by the specific policy only to the 
extent to which the specifie policy fails to satisfy 
But in the absence of such a stipulation 
in the general policy the specific policy which con- 
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property, 
with it.® 
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tains a provision for prorating will cover only that 
portion of the loss to the specific property which 
its amount bears to the total insurance on such 
and the general policy must prorate 
There is some conflict in the authorities 
as to the apportionment of the liability for loss as 
between general and specific policies on different 
pareels of property. One rule, sometimes called the 
‘Reading Rule,’’ ° reduces the general or compound 
insurance to specific insurance and distributes it 


among the several parcels of property in the pro- 


the portion of 


sum “hereby insured” bears to the 
whole amount of insurance on such 
property “issued to or held by any 
party or parties having an insurable 
interest therein,” insurance taken by 
the lessor on her interest is to be 
taken into account in prorating the 
loss, the lessor having an insurable 
interest. Sun Ins. Office v. Varble. 
103 Ky. 758, 46 SW 486, 20 Kyl 556, 
AL TARAS 7925 (2) Where a policy 
issued to a lessee is for the benefit 
of the lessor and of ‘the holders of 
certain mortgages on the leasehold 
estate, a provision therein that “the 
interest of the mortgagee or trus- 
tee .. - shall not be invalidated by 
any act or neglect of the mortgagor 
or owner of the property insured” 
is controlled by the more particular 
provision for prorating the loss; and 
therefore additional insurance taken 
by the lessor must bear its propor- 
tion of the loss, the mortgagees not 
being prejudiced by such additional 
insurance. Sun Ins. Office v. Varble, 
103 Ky. 758, 46 SW 486, 20°'KyL 556, 
41 LRA 792. 

6 New York Ins. Co. v. Balti- 
more Warehouse Co., 93 U. S. 527, 23 
L. ed. 868; Robbins v. Firemen’s 
Fund Ins. Co., 20 F. Cas. No. 11,881, 
16 Blatchf. 122; Fire Ins. Assoc. v. 
Merchants’, etc., Transp. Co., 66 Md. 
339, 7 A 905, 59 AmR 162; Hough v. 
People’s KH; ‘Ins. Co., 36). Ma. 398; 
Lowell Mfg. Co. v. Safeguard F. Ins. 
Con ssa Now wood: 

7, U. S.—Royster v. Roanoke, 
etc., Steamboat Co., 26 Fed. 492. 

Ky.—Cromie v. Kentucky, etc, 
Mut. Ins. Co., 15 B. Mon. 432. 

Mass.—Cutting v. Atlas Mut. Ins. 
Co., 199 Mass. 380, 85 NE 174. 

N. Y.—Fairchild v. Liverpool, etc., 
B,, etc. Ins. Co., 51 N. Y., 65 aff 48 
Barb. 420]; Klotz Tailoring Co. v. 
Eastern F. Ins. Co., 116 App. Div. 
723, 102 NYS 82. 

Pa.—Meigs v. Insurance Co. of 
North America, 205 Pa. 378, 54 A 
1053; Ziegler Co. v. Commercial 
Union Assur. Co., 38 Pa. Super. 532. 

[a] Illustration.—Where a _ float- 
ing policy of insurance of merchan- 
dise provides that if the goods should 
at the time of any fire be insured by 
any specific insurance, it shall not 
cover more than the value in excess 
of the specific insurance, if a loss 
occurs and specific insurances exceed 
in amount the value of the goods 
destroyed, the insurers under the 
floating policy are not liable to con- 
tribute any portion of the loss. 
Fairchild v. Liverpool, ete, F., ete., 
Ins) (Cov) SIAN Aaee Oba latte 43, ebarb:, 
420]; Klotz Tailoring Co. v. Eastern 
Ins; Col, aleeApps eDivenc23, 102 
NYS 82. 


portion which the sum insured by the general in- 
surance bears to the total value of all the parcels,?° 
and as thus reduced and apportioned with the spe- 
cific insurance each insurer must bear such propor- 
tion of the loss as the sum insured bears to the 
total insurance,'! and the loss on the parcel doubly 
insured should be borne in the proportion which 


the general insurance applicable 


thereto, and the specific insurance as a whole bears 
respectively to the loss separately incurred on such 


8 U. S.—Meigs v. London Assur. 
Co., 126 Fed. 781 [aff 134 Fed. 1021, 
68 CCA 249]; Page v. Sun Ins. Office, 
74 Fed. 203, 20 COA 397, 38 LRA 249 
[aff 64 Fed. 194]. 

Conn.—Schmaelzle v. London, etc., 
E.. Ins: Co.,3\75- Conn: 3975 5324. 863, 
96 AmSR 233, 60 LRA 536. 

Ill. —Niagara F. Ins. Co. v. Heenan, 
Bie a A. 678 [aff 181 Ill. 575, 54 NE 

Iowa.—Washburn-Halligan Coffee 
Co. v. Merchants’ Brick Mut. F. Ins. 
Co., 110 Iowa 423, 81 NW 1707, 80 


AmSR_ (311; Lesure Lumber Co. v. 
os F, Ins. Co., 101 Iowa 514, 70 
NW 76 


Tater praise v. Dorchester Mut. 
Ins. Co., 1 Allen 536; Blake v. Ex- 
change. Mut. Ins. Co., 12 Gray 265. 

Mo.—Angelrodt v. Delaware Mut. 
ee Co., 31 Mo. 593. 


Y.—Lowell are Co. v. Safe- 
Suard “Ey ins: Cowes 8a aNarerernnp ons 
2 NYS 


aaarcn v. American Ins. Co., 


Pa.—Merrick v. Germania F. Ins. 
Co., 54 Pa. 277; Herr vy. Greenwich 
Ins, Co.,.20° Pad ‘Super. 169. 

S. C.—Cave v. Home Ins. Co., 57 
S.C. 347, 35. SH) 577. 

Tex.—American Cent. Ins. 1Go.8 ve 
cea 29 Tex. \Civ. “AG "4455 769 /Siv 

Vt.—Chandler v. Insurance Co. of 
North America, 70 Vt. 562, 41 A 502. 

Va.—Home Ins. Co. v. Gwathmey, 
82 Va. 923, 1 SH 209, 

Ont. — Toronto First Unitarian 
Congregation v. Western Assur. Co., 
26) Ura Qa mle ipe Willem son Vv. 


Gore Dist. Mut. F. Ins. Co.) 26 0c. 
Qs By 145. 
[a] Illustration. — Where there 


are general policies upon an entire 
building, and special policies upon 
parts of it, there can be no theory 
of contribution or apportionment 
among the several policies which 
will relieve the general policies from 
liability to their full amount until 
the insured has received complete 
indemnity for his loss. Niagara F. 
Ins. Co. v. Heenan, 81 Ill. A. 678 
[aff 181 Ill. 575, 54 NE. 10521, 

9. See Grollimund v. Germania F. 
Ins) (Cosw82 INs dy LamOS Sis eA dale 
LRA1915B 509. 

10. Blake v. Exchange Mut. Ins. 
Co., 12 Gray (Mass.) 265; Ogden v. 
Hast River Ins. Co., 50 N. Y. 388, 10 
AmR 492; Mayer v. American Ins. 
Co., 2 NYS 227; Chandler v. Insur- 
ance Co. of North America, 70 Vt. 
562. 41 A 502. 

11. Lesure Lumber Co. v. Mutual 
F. Ins. Co., 101 Iowa 514, 70 NW 
761; Chandler v. Insurance Co. of 
North America, 70 Vti_ 562, 41, A 


For later cases, developments‘and changes in the law see cumulative Annotations, same title, page and note number. 
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parcel.!? Another rule, sometimes called the ‘‘Grad- 
ual Reduction Rule,’’ 1% does not reduce the gen- 
eral insurance to specific insurance, but the whole: 
general insurance is applied to one of the parcels, 
where the loss is greatest, covered by the specific 
insurance and prorated therewith, the remainder to 
the next, and so on, if that will work substantial 


equity and justice.14 


[§ 467] D. Duties of Insured after Loss. 
der some policies, where there is a partial loss, un- 
less the insured uses all reasonable and proper 
means for the security and preservation of any 
property covered by the policy and not destroyed, 
he cannot recover for any increase of the loss 
which is due to his negligence in this regard.1® 
Under a provision in the policy or statute which 
requires the insured, in case a fire occurs, to pro- 
tect the property from further damage, separate 


12. Mayer v. American Ins. Co., 2 
NYS 227. 
13. See Grollimund v. Germania 


F. Ins. Co., 82 N. J. L. 618, 88 A 1108, 
LRAI1915B 509. 

14. Schmaelzle v. London, ete. F. 
Ins, Co. 15.:Conn.: 397,. 53 A863, 96 
AmSR 238, 60 LRA 536; Grollimund 
v. Germania EF. Ins. Co., 82 N. J. L. 
618, 83 A 1108, LRA1915B 509. 

{a] Illustration.— Where property 
consisting of several items is in- 
sured by several policies, some 
blanket and others specific, and each 
policy provides, ‘‘This company shall 
not be liable under this policy for a 
greater proportion of any loss on 
the described property ... than the 
amount hereby insured shall bear to 
the whole insurance,’ for the pur- 
pose of determining the proportional 
liability of the blanket and specific 
policies on the first item the full 
amount of blanket insurance is to be 
considered, on the second item such 
amount less its liability on the first 
item, and so on, the items being 
taken up in the order of the great- 
est loss, where this works out sub- 
stantial equity and justice to all con- 
cerned. Schmaelzle v. London, etc., 
WP sIns:- Cos, 75.7 Conn. ..397,17b30Ac 863; 
96 AmSR 238, 60 LRA 536. 

15. Ark.—Beavers Vv. Security 
Mut. Ins. Co., 76 Ark. 595, 90 SW 138, 
6 AnnCas 585. 

Ind.—Sisk v. Citizens’ Ins. Co., 16 
Ind. A. 565, 45 NE 804. 

Oh.—Franklin Ins. Co. v. Cobb, 2 
Cine. Super. 87.. 

R. I.—Messler v. Williamsburg 
City F. Ins. Co., 42_.R. I. 460, 108 A 
Bowe ae 

Wis.—Wolters v. Western Assur. 
Co., 95 Wis. 265, 70 NW 62. 

[a] Extent of recovery.—Under a 
policy requiring insured in the event 
of a fire to protect the property from 
further damage and put it in the 
best possible order, the failure to do 
so did not prevent a recovery except 
for such of the property as could 
have been saved by the use of rea- 
sonable means at his command. 
Messler v. Williamsburg City F. Ins. 
Co., 42 R. I. 460, 108 A 832. 

Negligence or wrong of insured in 
general see supra § 443. 

16. U. S.—Thornton v. 
Ins. Co., 117 Fed. 773. ear 

Cal,— Winchester v. North British, 


Security 


etc siins .Co, 7160) Cal. 1, 116° P63; 
35 LRANS 404. : 
Iowa. — Farmers’ Mercantile Co. 


vy. Farmers’ Ins. Co., 161 Iowa 5, 141 
NW 447. 

Kan.—Kenney v. St. Paul F. & M. 
Ins. Co., 104 Kan. 662, 180 P 227. 

Mass.—Fuller v. New York F. Ins. 
Co., 184 Mass. 12, 67 NE 879. 

Minn.—Powers Dry Goods Core V. 
Imperial F. Ins. Co., 48 Minn. 380, 
51 NW 123. ; 
“"Mo.—Maughiman v. National Ben- 
Franklin Ins. Co., 196 Mo. A. 367, 194 
SW, 893. 
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the damaged from the undamaged property, put it 
in good condition, and make an inventory thereof, 
so as to give the insurer an opportunity to ascer- 
tain or appraise the damage, the insured cannot 
recover on the policy, in the absence of waiver, un- 
less he at least substantially complies with such 
provision; but this provision does not require the 


insured to restore the property to the condition it 


Un- 


N. H.—Levi v. Palatine Ins. Co., 75 
ING? ES bbl, 8A. 6 Le 

N. Y.-—Hoffman v. Attna F. Ins. 
Co., 24 N. Y. Super. 501 [aff 32 N.' Y. 
405, 88 AmD 337]; Johnson v. Hart- 
ford - EK Ins. Co., ~'94 Mise.) 163; 


157. NYS .893;, Flynn .v. Hanover 
aL Sy aC Ose LONE eVISGs atl dly ele 
NYS 621. 


Pa.—Boyle v. Hamburg-Bremen F. 
Ins: Co., 169 Pa. 349, 32.A 553. - 

Tex.—Phcenix Assur. Co. v. Sten- 
son, 34 Tex. Civ. A. 471, 79 SW 866. 

Wis.—Oshkosh Match Works _ Vv. 
Manchester F. Assur. Co., 92 Wis 
510, 66 NW 525; Wright v. Hartford 
F. Ins. Co., 36 Wis. 522. 

Ont.—Livingstone v. British Amer- 
ica Assur. Co., 12 OntWN 330. 

But see Homestead F. Ins. Co. v. 

Ison, 110 Va. 18, 65 SE 463 (holding 
that a provision in a policy requiring 
the separation of damaged and un- 
damaged goods after a fire is direc- 
tory merely, and a failure to com- 
ply with it would not avoid the pol- 
icy, but would only reduce the re- 
covery by such amount as was lost 
to the insurer by failure to com- 
ply). 
“The conditions referred to are 
substantial and important, and are 
designed, among other things, to en- 
able the company to fairly investi- 
gate and ascertain the loss, and to 
detect dishonesty and fraudulent 
practices. They were conditions for 
the protection of the company, to be 
performed after the loss, and until 
performed or performance had been 
duly waived no, recovery could be 
had on the policy.” Oshkosh Match 
Works v. Manchester F. Assur. Co., 
92 Wis. 510, 66 NW 525. 

[a] Condition liberally construed. 
—A condition for separation by in- 
sured after a fire of the damaged 
goods from the undamaged is given 
a liberal construction in favor of in- 
suréd; and it is enough that there is 
such a separation that insurer can 
estimate the loss. Greengrass. v. 
North River Ins. Co., 79 Misc. 237, 
139, NYS 937. 

{b] “Forthwith.’—Under a _ pol- 
icy requiring the insured after a loss 
forthwith to separate the damaged 
and undamaged goods and put them 


in the best possible order, ‘“forth- 
with’ meant within a _ reasonable 
time, considering all the  circum- 
stances. Farmers’ Mercantile Co. vy. 
Farmers’ Ins. Co., 161 Iowa 5, 141 
NW 447. 

[c] Inspection.—(1) Under a pro- 


vision of a fire policy on furniture 
that the insured, ‘as often as re- 
quired,” exhibit to insurer what re- 
mains of the property, inspection 
should be allowed, although the 
property was only injured by water 
and dirt, and-has been dried and 
cleaned. Maughiman v. National 
Ben-Franklin Ins. Co., 196 Mo, A. 367, 
194 SW 893. (2) Where a loss on a 
stock of .goods is arbitrated, and the 


was in before the fire, but only to take the neces- 
sary steps to prevent its final destruction or further 
deterioration, and put it in a condition to be ex- 
amined ;'?7 nor does it require separation where the 
loss exceeds the amount of the insurance,!8 or where 
separation is prevented by an act of the insurer.?® 
A stipulation that if the property is exposed to loss 
.or damage by fire the insured shall make all rea- 
sonable efforts to save and protect it applies only 
to property threatened by fire and not to property 


insurer electing between taking the 
goods at the appraised value and 
paying the loss serves a notice on 
the insured repudiating the arbitra- 
tion, refusing to be bound by it, and 
demanding the selection of new arbi- 
trators, asserting, however, that it 
intends to hold to its privilege to 
take the goods at their appraised 
value and to have them inspected 
with the view to exercising that 
privilege, the insured’s refusal to 
allow an inspection after the receipt 
of such notice does not relieve 
the insurer of liability, since the re- 
tention of the right to take the 
goods is ‘inconsistent with the re- 
pudiation of the arbitration, by which 
it must be held to have made its 
election not to take the goods. 
Model Dry Goods Co. v. North Brit- 
ish, \ ete), “Ins, C0.,4 7 9)s Mom eAG 
550. 

[d] Waiver.—Where the insured 
followed the instructions of defend- 
ant’s local agent in caring for goods 
damaged by fire, the course being 
what good judgment dictated, and in 
the absence of complaint of defend- 
ant’S special agent at the time of 
inspecting the goods and appraising 
the damages together with the fact 
that the insured was instructed that, 
if she declined defendant’s offer in 
payment for the goods damaged she 
would be obliged to sue the com- 
pany, defendant insurance company 
waived any right it may have had to 
a different course in the treatment 
or “conditioning” of the goods dam- 
aged. Levi v. Palatine Ins. Co., 75 
ING VED. SBS eS) ALA GAnte 

[e] When all the property is dam- 
aged a statutory requirement that 
damaged property shall be separated 
from undamaged does not apply. 
Babayan v. Phenix Ins. Co., 14 Ont 
WN 17; Livingstone v. British Amer- 
ica Assur. Co., 12 OntWN 330. 

17. Hoffman v. AXtna F. Ins. Co 
24 N. Y. Super. 501 [aff 32 N. Y. 405, 
88 AmD 337]. 

[a] Rule applied.—The insured is 
not obliged, where the goods consist 
of shirts, bosoms,.and collars which 
have been injured chiefly by water 
or handling, to have them relaun- 
dered. Hoffman v. Attna F. Ins. Co., 
24 N. Y. Super. 501 [aff 32 N. Y. 405, 
88 AmD 337]. 

18. Winchester v. North British, 
etes,)\Ins.4Co..7 160%\Cal. 1 116" ©) 63} 
35 LRANS 404. 

19. Springfield F. & M. Ins. Co. v. 
Shapoff, 179 Ky. 804, 201 SW 1116. 

fa] MIllustration. — If insurance 
adjusters after the fire told the in- 
sured that he was a firebug and to 
stay away from the goods that re- 
mained, the insurer could not com- 
plain that the insured did not carry 
out an agreement in the policy to 
separate the damaged from the un- 
damaged goods. Springfield F. & M. 
Ins. Co. v. Shapoff, 179 Ky. 804, 201 
SW 1116. ; 
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damaged thereby,?° and calls for no particular con- 
duct by the insured to minimize a loss after a fire ;*1 
but for any loss or damage to the insured property 
caused by the insured’s negligence in caring for it 
after the fire there can be no recovery on a policy 
insuring against a fire loss only, and containing no 
stipulation to that effect.?? : 

Sale after loss. Under the provision which re- 
quires the insured to protect the property and sep- 
arate the damaged from the undamaged property, 
etce., the insured cannot recover on the policy, in 
the absence of waiver, where he sells the prop- 
erty before the insurer has a reasonable oppor- 
tunity to inspect it or appraise the damage.?? And 
where the policy gives the ‘insurer an option, for 
a certain length of time, to replace or repair the 
damaged property, the insurer is ordinarily entitled 
to the full period within which to make its deci- 
sion,** and the insured cannot recover on the policy 
if it disposes of the property against the protests 
of the insurer, before that period has expired.?® 
This right of the insurer is not affected by the 
fact that there are several insurers who are only 
ratably liable and who may have divergent views.?° 
But a sale of salvaged goods by the insured will 
not justify one of several insurers in refusing to 
pay the policy, where a sufficient amount is left on 
hand to enable the insurer to exercise its option to 
take its pro rata share of the salvage.2”7 Where 
salvaged goods are properly carried with new stock 


20. Levi v. Palatine Ins. Co., 75 


mem, 53 
N. H. 551, 78 A 617. See generally 
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and sold, they should be charged with their proper 
proportion of the expenses of the business.?® 

_ [§ 468] E. Deductions and Offsets. In deter- 
mining the amount which will indemnify the insured 
for the loss which he has sustained, whatever it 
may be, the insurer may be entitled to claim certain 
deductions or offsets.2® There is no settled rule by 
which the insurer is entitled to deduct some propor- 


tion of the estimated cost of replacing a lost build- 


ing, with another building, on account of the as- 
sumed greater value of a new building;*° nor if 
there is a total loss is the insured subject to any 
offset for the value of materials remaining unde- 
stroyed, unless he converts such materials to his 
own use.*t But of course any salvage is to be 
deducted to the extent of its real value from the 
total value of the property insured in determining 
the amount of the loss.22 A provision in the pol- 
icy for a deduction of a certain amount in all cases 
of loss applies not only to the first loss paid,?# 
but te each subsequent loss payable under the 
policy.*4 

Concurrent insurance. Where separate interests 
in the same property are insured under different 
policies, no salvage or reimbursement received for 
the loss under one policy can be taken into account 
to lessen the liability under the other.*® But where 
different policies cover the same property and in- 
terest, there may be an apportionment of expenses 


(holding ; than the sum insured in any case 


supra § 443. 
3421. dueva ve Palatine’ Inst 'Coic%5 
N. H, 551, 78 A 617. 

22. Levi v. Palatine Ins. Co., 75 
N.. H..551, 78 A 617;.St. Paul F. & M. 
Ins:,,Go.iiv. deuff,.;¢Texi Civ. A.)<olt2 
SW 755. 

23. U. S.—Astrich v. German- 
American Ins. Co., 128 Fed. 477 [aff 
131 Fed. 13, 65 CCA 251 (certiorari 
den 198 U. S. 583, 25 SCt 802, 49 L. 
ed. 1173)]. 

Iowa.—Farmers’ Mercantile Co. v. 
Farmers’ Ins. Co., 161 Iowa 5, 141 
NW 447. 

Minn.—Knox-Burchard Mercantile 
Co. v. Hartford F. Ins. Co., 129 Minn. 
292, 152 NW 650. 

Tex.—Phcenix Assur. Co. v. Sten- 
son, 34 Tex. Civ. A. 471, 79 SW 866 
(waiver). 

Wis.—Oshkosh Match Works v. 
Manchester F. Assur. Co., 92 Wis. 
510, 66 NW 525. 

[a] Opportunity given.—The in- 
sured does not forfeit its rights by 
removing and disposing of the dam- 
aged goods after giving the insurergy 
a reasonable opportunity to examine 
them, of which opportunity they take 
advantage. Knox-Burchard Mercan- 
tile Co. v. Hartford F. Ins. Co., 129 
Minn. 292, 152 NW 650. 

fb] Object of appraisal.—It is no 
defense to a sale to say that the 
object of an appraisal is merely to 
determine the value, which is suffi- 
ciently shown by the sale itself; this 
is not the method provided by the 
policy, and cannot be substituted by 
the insured at will. Astrich v. Ger- 
man-American Ins._Co., 128 Fed. 477 
{aff 131 Fed. 13, 65° CCA’ 251] (cer- 
tiorari den 198 U. S. 5838, 25 SCt 802, 
49 L. ed. 1178). 

24. See cases infra note 25. 

25. Astrich v. German-American 
Ins. Co., 128 Fed. 477 [aff 131 Fed. 
13, 65 CCA 251 (certiorari den 198 
U. S. 583, 25 SCt 802,49 L. ed. 1173)]; 
Davis v. Grand Rapids F. Ins. Co., 15 
Misc. 263, 36 NYS 792 [aff 157 N. Y. 
685, 51 NE 1090]. But see Davis v. 
American Cent. Ins. Co., 7 App. Div. 
488, 40 NYS 248 [aff 158 N. Y. 688 


the option to take the damaged prop- 
erty within thirty days after the fire, 
at its appraised valuation, does not 
require the insured to keep the dam- 
aged property for that length of 
time, where the insurer, who is one 
of a number of insurers, has had no- 
tice of the loss, most of.the prop- 
erty was destroyed, and the balance 
greatly damaged, and a sale thereof 
was properly conducted); New York 
F. Ins. Co. v. Delavan, 8 Paige (N. 
Y.) 419 (holding that the insurer is 
not entitled to have the owner re- 
strained from disposing of the prop- 
erty saved until the value can be 
ascertained). 

Option to restore or repair gener- 
ally see infra §§ 601. 

26. <Astrich v. German-American 
Ins. Co., 128 Fed. 477 [aff 131 Fed. 
13, 65 GCA 251 (certiorari den 198 
T 


WeliSk 583,925) SCe7802, 49° i: "ed: 
1178) ]. 

27. North German Ins. Co. Vv. 
Morton-Scott-Robertson Co., 108 


Tenn. 384, 67 SW 816. 

28. Palatine Ins. Co. v. Morton- 
Scott-Robertson Co., 106 Tenn. 558, 
61 SW 787. 

29. Ala.—Commercial F. Ins.° Co. 
v. Allen, 80 Ala. 571, 1 S 202. 

Ark.—Capital F. Ins. Co. v. Mont- 
gomery, 81 Ark. 508, 99 SW 687. 

Mass.—Brinley v. National Ins. 
Co., 11 Mete. 195; Curry v. Common- 
wealth Ins. _Co., 10. Pick, 535, 20 
AmD 547. 

Mont.—Ackley v. Phenix Ins. Co., 
25 Mont. 272, 64 P 665. ; 

Tex.—Merchants’, ete, Fire Un- 
derwriters v. Brooks, (Civ. A.) 188 
SW 243, 

But see Kahn v. American Ins. Co., 
137 Minn. 16, 162 NW 685 (holding 
that in an action upon a policy in- 
suring against loss to leasehold by 
fire, the contract relations between 
lessor and lessee, and the settlement 
of their differences arising from a 
fire, were matters. with which in- 
surer had no concern). 

{a] Amount paid for repairs.— 
Where a policy provided that the in- 
surer “‘should not be liable for more 


a partial loss, and afterward a total 
loss happened, it was liable for no 
more than the difference between the 
sum already paid and the whole sum 


insured. Curry v. Commonwealth 
Ins. Co., 10 Pick. (Mass.) 535, 20 
AmD 547. 


_ (b] Prior loss.—A verdict allow- 
ing a recovery without any deduction 
on account of a prior loss for which 
proof had been made is not errone- 
ous, where there is no evidence of 
the amount of the prior loss or that 
it had been adjusted and paid. Ack- 
ley_v. Phenix Ins. Co., 25 Mont. 272, 
64 P 665. 

30. Brinley v. National Ins. Co., 
11 Mete. (Mass.) 195. 

31. Liscom vy. Boston Mut. F. Ins. 
Co., 9 Mete. (Mass.) 205; German 
Ins. Co. vy. Eddy, 36 Nebr. 461, 54 NW 
856, 19 LRA 707; Royal Ins. Co. v. 
ie alee (Tex. Civ. A.) 34 SW 


[a] Tlustration—Where all the 
combustible material in a building is 
destroyed by fire, although portions 
of the brick walls are left standing, 
but are so injured by the fire that 
they must be torn down, for the pur- 
pose of insurance the property is 
totally destroyed; but, if the per- 
sons insured use the brick or other 
material not destroyed to rebuild, 
the company would be entitled to the 
value of such brick or material. 
German Ins. Co. v. Eddy, 36 Nebr. 
461, 54 NW 856, 19 LRA 707. 

32. German Ins. Co. v. Eddy, 36 
Nebr. 461, 54 NW 856, 19 LRA 707; 
Harris v. Gaspee F.& M. Ins. Co., 9 
R. I. 207; Royal Ins.-Uo. v. McIntyre, 
(Tex. Civ. A.) 34 SW 669; Goddard 
v. Northwestern Mut. Fire Assoc., 85 
Wash. 585, 148 P 898. 

_ 33. Fernald v. Providence Wash- 
ington Ins. Co., 27 App. Div. 137, 50 
NYS 838. 

34 Fernald v. Providence Wash- 
ington Ins. Co., 27 App. Div. 137, 50 
NYS 838. 

35. Decatur Land Co. v. Cook, 125 
Ala. 708, 27 S 559; Clover v. Green- 
wee Ins. Co.,.101:N. Y. 277, 4-NE 


For later cases, developments and changes in the law see ‘cumulative Annotations, same title, page and note number. 
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and salvage as there is of loss.3¢ 


_ Taxes and drawbacks. Where goods are subject 
to the payment of a tax, the amount of such tax 
due and unpaid is not to be deducted from the 
value of the goods in determining the loss;37 and 
no drawbacks to which the owner of the goods will 
be entitled on. exportation are to be deducted from 


their value.*® 


Unpaid premium. The insurer is usually entitled 
to deduct any amount of premium remaining’ due 
and unpaid to the insurer,®? although the insured 
has paid the amount of the premium to an insurance 
broker,*® unless the policy expressly provides for 
payment of the loss without deduction.*! 
a policy stipulates that in case of loss all sums 
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due from the insured shall be deducted before pay- 


Although 


ment, if the assignees in insolvency of the insured 
guarantee the payment of the premium note, and 
take an agreement from the insurer that the poley 
shall be continued in force to them, for an extended 
period of time, they may recover the full amounte 
of the loss which subsequently occurs without de- 
ducting amounts due from insolvent debtors to the 
company upon other premium notes.t?, Where, with- 
out notice to a mortgagee, the insurer cancels a 
policy in favor of the mortgagor and the mortgagee 
and returns the premium to the mortgagor, the mort- 
gagee upon recovery under the policy is not re- 
quired to return the amount of the premium to the 
insurer which it had returned to the mortgagor.‘ 


XX. NOTICE AND PROOFS OF LOSS 


[§ 469] 


36. Pentz v. Adttna F. Ins. Co., 9 
Paige (N. Y.) 568 [rev 3 Edw. 341]; 
North German Ins. Co. v. Morton- 
Scott-Robertson Co., 108 Tenn. 384, 


67 SW 816. 

Apportionment of loss in case of 
concurrent insurance see supra 
§§ 463-466. 


37. Queen Ins. Co. v. McCoin, 105 
Ky. 806, 49 SW 800, 20 KyL 1633; 
Wolfe v. Howard Ins. Co., 7 N. Y. 
583 [aff 3 N. Y. Super. 124]. 

[a] A policy on whisky in a bond- 
ed warehouse covers the full value 
of the whisky, without any deduc- 
tion on account of the tax due the 
government. Queen Ins. Co. v. Mc- 
Coin, 105 Ky. 806, 49 SW 800, 20 KyL 
1633. 


38. Gahn v. Broome, 1 Johns. Cas. 
(NOY): 120. ; 
39. U. S—Aldrich v. Equitable 


Safety. Ins.-Con 17h. Cas. Nov 15577 1 
Woodb. & M. 272. 

Ga.—Queen Ins.' Co. v. Hartwell 
Ice, etc., Co., 7 Ga. A. 787, 68 SE 310. 

Me.—Union Ins. Co. v. Grant, 68 
Me. 229, 28 AmR 42. 

Mass.—Tripp v. Pacific Mut. Ins. 
Co., 7 Allen 230; Livermore v. New- 
buryport Mar. Ins. Co., 2 Mass. 232. 
- Tex.—Merchants’, etc., Fire Under- 
writers v. Brooks, (Civ. A.) 188 SW 
243. 

Va.—Interstate F. Ins. Co. v. Mc- 
Fall, 114 Va. 207, 76 SE 293. 5 

[a] Rule applied.—Where an in- 
surance agent executed a temporary 
contract of insurance or binder to be 
effective until the company should 
issue a regular policy, insured to 
pay tke premium upon receipt of 
such regular policy, and a loss oc- 
curred during the existence of the 
temporary contract, and before the 
rate of premium had been fixed on 
the property coyered thereby, the 
insured could recover the amount 
stipulated as indemnity in the 
binder, less the rate of premium fixed 
by the company subsequent to the 
loss. Queen Ins. Co. v. Hartwell Ice, 
etc., Co., 7 Ga. A. 787, 68 SE 310. 

40. Union Ins. Co. v. Grant, 68 
Me. 229, 28 AmR 42. 

41. Swamscot Mach, Co. 
tridge, 25 N. H. 369. 

[a] Custom and usage.—Where, 
by the express terms of the policy, 
a mutual insurance company 1S 
bound to pay the loss sustained by 
the insured without any deduction 
therefrom, it cannot set up a custom 
or usage in regard to retaining the 
balance due on a premium note, in 
case of a total loss. Swanscot Mach. 
Co. y. Partridge, 25 N. H. 369. 

42. Tripp v. Pacific Mut. Ins. Co., 
7 Allen (Mass.) 230. 


v. Par- 


A. Necessity for Giving. 
sence of any statute or stipulation of the policy 
requiring it, insured is not required to give notice 
of loss or to furnish proof thereof to the insurer.** 


[By Louis Loucrs Hammon} 
In the ab- 


43. Rawls v. American Cent. Ins. 
Co. 97 Si) O91 89581 SE 505. 

44. Prendergast Vv. Dwelling- 
House Ins. Co., 67 Mo. A. 426; Loomis 
v. Lewis, 62 App. Div. 433, 71 NYS 
62; Epiphany Roman Catholie Church 
ve, German Ins, Co.,°16°S. D. 1% 91 
NW 332; Burbank v. Pioneer Mut. 
Ins. Assoc., 60 Wash. 2538, 110 P 
1005, AnnCas1912B. 762. 

{a] If the policy contains a blank 
as to the name of the person that is 
to give notice and furnish proof of 
loss, no notice or proof is required. 
Prendergast v. Dwelling-House Ins. 
Co., 67 Mo. A. 426. 

45. U. S.—Globe, etc., 
Prairie Oil, ete. Co., -248 Fed. 452, 
160 CCA 462; San Francisco Sav. 
Union vy. Western Assur, Co., 157 Fed. 
695; American Cereal Co. v. Western 
Assur. Co., 148 Fed. 77. 

Ala.—Central City Ins. Co. v. 
Oates, 86 Ala. 558, 6 S 83, 11 AmSR 
67; Fire Ins. Companies v. Felrath, 
77 Ala. 194, 54 AmR 58. ; 

Ark.—Queen of Arkansas Ins. Co. 
v. Laster; 108 “Ark. \ 261, °156 -S'W. 
848; American Ins. Co. v. Haynie, 91 
Ark. 43, 120 SW 825; Home F. Ins. 
Co. v. Driver, 87 Ark. 171, 112 SW 
200; Arkansas Mut. F. Ins. Co. v. 
Clark, 84 Ark, 224, 105 SW 257. 

Cal.—McCormack vy. North British 
Ins. Co. 78) Cal. ; 463) 221- Puls: Sec- 
combe v. Glens Falls Ins, Co., (A.) 
188 P 305. 

Del.—Downs v. German Alliance 
Ins. Co., 22 Del. 166, 67 A 146 

Fla.—Hartford F. Ins. Co. v. Red- 
ding, 47 Fla. 228, 87 S 62, 110 AmSR 
118, 67 LRA 518. 

Ga.—Jackson v. Southern Mut. L. 
Ins, Co., 36 Ga. 429. 

Tll.—American ‘Cent. 
Birds Bldg., ete., Assoc., 
258; Rockford Ins. Co. v. Seyferth, 
29 Tll.-A, 513. 

Ind.—Indiana Ins. Co. v. Capehart, 
108 Ind. 270, 8 NE 285; Newark F. 
Ins. Co. v. Martinsville Harness Co., 
(A.) 128 NE 616; Glaser v. Williams- 
burg City F. Ins. Co., (A.) 125 NE 
787; Hanover F. Ins. Co. v. Johnson, 
26 Ind. Al122))57' NE 277: i 

Iowa.—Ervay v. Philadelphia Fire 
Assoc., 119 Iowa 304, 93 NW 290; 
Washburn-Halligan Coffee Co. v. 
Merchants’ Brick Mut. F. Ins. Co., 
110 Iowa 423, 81 NW 707, 80 AmSR 
$11; Brock v. Des Moines Ins. Co., 
96 Iowa :39, 64 NW 685; Barre v. 
Council Bluffs Ins. Co.,.76 Iowa 609, 
41 NW 373; Edgerly v. Farmers’ Ins. 
Co., 43 Iowa 587; Mitchell v. Home 
Ins. Co., 32 Iowa 421. © 

Kan.—Western Home Ins. Co. v. 
Thorp, 48 Kan, 239, 28 P 991; Bur- 
lington Ins. Co. vy. Ross, 48 Kan, 228, 


Ins. Co.7v. 


IMnS,+.Coce-v2 


Sie ee a: 


NYS 124. 


However, it is a usual requirement of the policy 
that insured give notice and furnish proofs of 
loss, and compliance therewith is necessary to en- 
able him to recover on the policy,*® unless the in- 


29 P 469; American Cent. Ins. Co. v. 
Hathaway, 43 Kan. 399, 23 P 428; 
Westchester F. Ins. Co. v. Coverdale, 
9 Kan. A. 651, 58 P 1029; Alston v. 
Northwestern Live Stock Ins, Co., 7 
Kan. A. 179, 58: P 784; State Ins. Co. 
eo Belford, 2 Kan. A. 280, 42 P 


Ky.—Germania Ins. Co. v. Ashby, 
112 Ky. 303, 65 SW 611, 23 KyL 
1564, 99 AmSR 295; Fallon v, Farm- 
ers’ Home Mut. Aid Assoc., 66 SW 
1029, 23 Kyl 2207, 

La.—Melancon y. Pheenix Ins. Co., 
116 La. 324, 40 S 718. 

Md.—Citizens’ Mut. EF. Ins. Co. v. 
Conowingo Bridge Co., 113 Mad. 430, 
77 A 378; Pentz v. Pensylvania F. 
Ins, Co., 92 Md. 444, 48 A 139. 

Mass.—Bennett y. A®@tna Ins. Co., 
201 Mass. 554, 88 NE 335, 131 AmSR 
414; Smith y. Agricultural Ins. Co., 
200 Mass. 50, 85 NE 841; Union Sav. 
Inst. v. Phoenix Ins. Co., 196 Mass. 
230, 81 NE 994, 14 LRANS 459, 13 
AnnCas 433; Boruszweski v. Middle- 
sex Mut, Assur. Co., 186 Mass. 589, 
72 NE 250; Smith v. Haverill Mut. 
F. Ins: Co., -1:'Allen 297, 79 AmD 
733; Shawmut Sugar Refining Co, v. 
Peoples Mut. F. Ins. Co., 12 Gray 

Mich.—McGraw v. Germania F. 
Ins. Co., 54 Mich. 145, 19 NW 9&7. 

Minn.—Mason v. St. Paul F. & M. 
Ins. Co., 82 Minn, 336, 85 NW 18, 83 
AmSR 433. 

Mo.—Sims v. State Ins. Co., 47 Mo. 
54, 4 AmR 311; Burgess v. Mercan- 
tile Town Mut, Ins. Co., 114 Mo. A. 
169, 89 SW 568; Burnham vy. Royal 
Ins. Co., 75 Mo. A. 394; McCollum 
v. Hartford F. Ins. Co., 67 Mo. A. 76; 
Leigh v. Springfield F. & M. Ins. 
Co., 37 Mo, A. 542. 

Nebr.—Western Home Ins. Co. v. 
Richardson, 40 Nebr. 1. 58 NW 597. 
* N. J.—Modern Homes Ine. vy. 
rena Assure’ -Co405(Sup.)" 81087 A 

N. Y.—Hicks v. British America 
Assur. Co., 162° N. Y. 284, 56 NE 
743, 48 LRA 424; Armstrong yv. Agri- 
cultural Ins. Co., 130 N. Y, 560, 29 
NE 991° [rev, 56 Hun 399,'9 NYS 
873]; Blossom v. Lycoming F. Ins. 
Co., 64 N. Y. 162; Underwood v. 
Farmers’ Joint Stock Ins. Co., 57 
N. Y. 500, 48 HowPr 367; Stoebe v. 
Hanover F. Ins, Co., 128 App. Div. 
887, 112 NYS 553; Perry v. Cale- 
donian Ins. Co., 103 App. Div. 113, 93 
NYS 50; Riker v. Fire Insurance Co. 
of North America, 90 App. Div. 391, 
85 NYS 546 [aff 184 N. Y. 537 mem, 
76 NE 1107 mem]; National Wall 
Paper Co., v. Associated Mfrs’. Mut. 

Ins. Corp., 60 App. Diy. 222, 70 
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surer has waived or become estopped to assert the 
condition,*® or unless the circumstances are such as 
to excuse insured’s noncompliance therewith.47 
While conditions of the policy requiring notice of 
loss to be given and proof thereof to be furnished 
are valid,*® they are to be liberally and reasonably 
construed in favor of insured,*® and the courts will 
not imply a forfeiture of the insurance for non- 
compliance therewith, unless the policy so pro- 
vides.°° The necessity of rendering formal proofs 
of loss is dispensed with in certain cases where 
the loss is total;5* and where an insurer becomes 
insolvent and a receiver is appointed after a loss 
but before the time for filing proofs has expired, 
an order of court requiring creditors to come into 
the case by petition and file their claims super- 
sedes a requirement of the policy as to proofs of 
loss.52. In some jurisdictions, where no policy has 
been issued and insured claims under an oral con- 
tract of insurance, or where the insurance has taken 
effect but the insurer has not yet written or de- 
livered the policy, it is held that the provisions 
of the policies usually written by the insurer with 
regard to notice and proof of loss need not be com- 
pled with;°? but in other jurisdictions the con- 
trary is held on the presumption that the oral con- 
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tract was made with reference to the terms and con- 
ditions of policies usually issued by the insurer: in 
like cases.°>4 Where suit is brought to reform a 
policy and to recover thereon, new proofs of loss 
do not become necessary on reformation of the 
policy.55> Statutory regulations as to notice and 
proof of loss exist in some jurisdictions,°® and 
the courts of a state where such a regulation exists 
will apply it in an action on a contract made in 
that state, although the insured property was situ- 


ated elsewhere, and both insured and insurer are: 


nonresidents.°? 

[§ 470] B. By Whom Given—1. In General. 
Under the usual stipulation in the policy, proofs of 
loss must be furnished by insured ®8 in the absence 
of any excuse for his leaving performance of the 
stipulation to another.®®? In any event they may not 
be made by a third person not the agent of insured 
or acting on his behalf.°° However, notice and 
proofs of loss may be made by the real party in 
interest.®t 
ly, either may make proofs of loss in behalf of 
both ;°? at any rate the failure of one of them to 
make proofs does not defeat recovery by the other,*? 
especially where the former has parted with his 
interest in the property.°¢ Similarly one partner 


In case two persons are insured joint- 


N. C.—Woodfin v. Asheville Mut. 
Ins.Co../ 5d) N.C. 558% 

Oh.—Billings v. National Ins. Co., 
14 Oh: S. & C, P. 387, 2 OhNPNS 
21; Dun. v. Germania F. Ins. Co., 10 
OhS&CP 667, 8 OhNP 612. 

Or.—Dakin v. Queen City F. Ins. 
Co.) 09) Or, 269, “ki Bess Lquoet 
Cyc]. 

Pa.—Masino v. Farmers’, etc., Mut. 
Ins. Assoe., 235 Pa. 419, we A 406; 
German-American Ins. Co. Ho ck- 
ING, TL Paw So Sys, Oe 1 Ae 586) ‘Inland 
Ins,,4.etc., Co. iv. Stauffer, 33 Pa. 
397; Calhoon yv. Girard F. & M. Ins. 
Go., 64 Pa. Super. 82; Edelson v. 
Norwich ‘Union F. Ins. Co., Ltd., 
59 Pa. Super. 379; Dunn v. Farmers’ 
EF. Ins. Co., 34,.Pa. Super. 245; Kness 
y. Anchor F. Ins. Co., 31 Pa. Super. 
521; Hottner v. Aachen, etc., F. Ins. 
Co., 34). Bas Super, 461; Weikel v. 
Lower Providence Live Stock Ins. 
Co., 3 Montg. Co. 207, 211; Busch v. 
Insurance Co., 6 Phila. 252. 

R. I.—Fournier v. German Ameri- 
can Ins. Co., 23 R. I. 36, 49 A 98. 

Tex.—Niagara Ins. Co. v. Lee, 73 
Tex. 641,11 SW 1024; Fidelity-Phenix 
F, Ins. Co. v. Sadau, (Civ. A.) 178 SW 
559; Fidelity-Phenix Ins. Co. v. Sadau, 
(Civ. A.) 167 SW 334; St. Paul F. & 
M. Ins. Co. v. Hodge, "30 Tex. Civ. A. 
257, 70 SW 574, 71 SW 386; Texas 
Home Mut: Wy Inst” Cocy v. ’Bowlin, 
(Civ. A.) 70 SW 797. : 

Wash.—Hatch v. Sovereign F. 
Assur. Co., 71 Wash. 79, 127 P 588; 
Seattle Merchants’ Assoc. y. Ger- 
mania F. Ins. Co., 64 Wash. 115, 116 
P 585; Davis v. Northwestern Mut. 
Fire Assoc., 48 Wash. 50, 92 P 881, 
15 AnnCas 333. ° 

W. Va.—Munson vy. German-Amer- 
ican F. Ins. Co., 55 W. Va. 423, 47 
SE 160; Adkins v. Globe F, Ins. Co., 
45 W. Va. 884, 32 SE 194. 

Can.—Hyde v. Lefaivre, 32 Can. S. 
C. 474; Nixon v. Queen Ins. Co.,) (23 
Can. S. C. 26; City of London F. Ins. 
Co. ve Smith, 15..Can. S.-C. 69, [dism 
app 14 Ont. ’A.328 (dism app 11 Ont. 
38)]; Cammell v. Beaver, C8: Mut. 
Mins Co. °39 ULC. @, jb. le 

Sask.—Bell v. Hudson’s spay Ins. 
Co., 2 Sask. L. 355 [app dism 3 Sask. 
L. 219 (app allowed on other grounds 
44 Can. shay 419 ed Annas 
788) ). 

Cross references: 

Necessity of proof where loss is total 

see infra § 484. 

Notice and proof as condition prece- 


ii ie eR <i RRs Seeks RS sO ES SA NER Te IN SOR 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ' 


dent to action on policy see infra 
§ €64 


Mortgage clause as dispensing with 

proof of loss see infra § 472. 

46. See infra §§ 499--529. 

‘47, See infra § 481. 

48. filler v. Northern Assur. Co., 
1 Porto Rico Fed. 420; Rodriguez 
v. North German F. Ins. Co., 1 Porto 
Rico Fed. 235; Fidelity-Phenix F. Ins. 
Sl v. Sadau, (Tex. Civ. A.) 167 SW 

49. Cal.—Seccombe v. Glens Falls 
Ins. Co., (A.) 188 P 305. 

Del —Hmory v. Glens Falls Ins. 
Co., 23, Del. 101, 76 A 230; Reed v. 
op empntat Ins. Co., 22 Del. 204, 65 

£69 

Me.—Bartlett vy. Union Ins, Co., 46 
Me. 560 

Nebr.—Farrell v. Farmers’, etc., 
Ins. Co., 84 Nebr. 72, 120 NW 929. 

N. Y.——Glazer v. Home Ins. Co., 190 
N, Y. 6, 82 NE 727 [rev 113 App. ‘Div. 
235, 98 NYS 979 (aff 48 Misc. 515, 96 
NYS 136)]; Matthews v. American 
Cent. Ins. Co., 154 N. Y. 449, 48 NH 
751, 61 AmSR 627, 39 LRA 433 [mod 
9 App. Div. 339, 41 NYS 304]; Walsh 
v. Washington Mar. Ins. Co., 32 N. 
Y.. 427, [aff..26 N.Y... Super. 202]; 
Bumstead v. Dividend Mut. Ins. Co., 
12 N. Y. 81; Owen v. Farmers’ Joint 
Stock Ins. Co. 57° Barb. 518; Mc- 
Laughlin vy. Washington County Mut. 
Ins, Co., 23 Wend 525, 

Or.—Dakin v. Queen ctx F. Ins. 
Co., 59 Or... 269, 117 P 419 

Utah. —Brown vy. Fraternal Acc. 
Assoc., 18 Utah 265, 55 P 638. 

Can.—Lewis v. Standard Mut, F. 
Ins. Co., 44 Can. S. C. 40 [allowing 
app 19 Man. 720]. 

50. See infra § 480. 

51. See infra § 484. 

52. Gleason vy. Prudential F. Ins. 
Co., 127 Tenn. 8, 151 SW 1030. 

Le Per i ls S.—Tayloe v. Merchants F. 
Ins. Co., 9 How. 390, 13 L. ed. 187. 

Cal.—Gold v. Sun ‘Ins. Coy, Ww. Cals 
216) 14 P78: 

Ky.—Springfield F. & M. Ins. Co. 
vy. Jenkins, 9 KyL 932. 

Nebr.—Nebraska, etc., Ins. Co. v. 
Seivers, 27 Nebr. 541, 43 NW 351. 

Va.—Wooddy v. Old Dominion Ins. 
wea 31 Gratt. (72 Va.) 362, 31 AmR 
732. 

fa] Waiver.—In any event the in- 
surer cannot assert failure to give 
notice and furnish proof as a bar 
to a recovery where it refuses.to is- 
sue a policy after loss and denies lia- 


bility therefor. See infra § 522. 

54. Barre v. Council Bluffs Ins. 
Co., 76 Iowa 609, 41 NW 373; Hicks. 
v. British America Assur. Co., 162 
N. Y. 284, 56 NE 743, 48 LRA 424. 
See supra § 33. 

55. Maher v. Hibernia Ins. Co., 67 
N, Y. 283 [aff 6 Hun 3538]. 

56. See statutory provisions. 

[a] In New 
statute prescribes only a notice of 
loss to be given by insured, and a 


policy requirement of a sworn state-, 


ment of loss is void. Levi v. Pala- 
tines Ins.Co.e (boNa mk. 551, 07S. As baie 
aes Bailey v. Hope Ins. Co., 56 Me. 

58. American Cereal Co. y. West- 
ern Assur. Co., 148 Fed. 77; McGraw 
v. Germania F. Ins. Co., 54 Mich. 145, 
19 NW 937; Peninsular Land Transp. 
ete; \Coyiv. PranklinyInss;Conys5hioWw. 
Va, 666, 14 SE 237. And see cases 
passim AN 471-473 
: eenerexe by insured see infra 

59. McGraw v. Germania F. Ins. 
Co., 54 Mich. 145, 19 NW 927. 

Proof by agent see infra § 471. 

60. Ayres v. Hartford F. Ins. Co., 
17 Iowa 176, 85 AmD 553; Burns v. 
Michigan Manufacturers’ Mut. ¥F. Ins. 
Co., 180 Mich. 561, 90 NW 411; State 
Ins. Co. v: Maackens, SSN wien 564. 

61. Milwaukee Mechanics’ Ins. Co, 
vs Brown, .8:-Kam:, A... 2255.44. ey Ske 
Alezunas v. Granite State F. Ins. Co. 
111 Me. 171, 88 A 418; Watertown Fr. 
Ins: Cosy; Grover, etc, Sewing Mach. 
era 41 Mich. 131, 1 NW 961, 32 AmR 


{a] Thus (1) if a building con- 
tractor takes out insurance for his 
own benefit, he may make proof of 
loss, although the policy is issued 
in the name of the owner. Mil- 
waukee Mechanics’ Ins. Co. v. Brown, 
3 Kan. A, 225, 44,P 85.2) Notice 
given by the person to whom the 
policy is made nayable complies with 
a requirement that insured shall give 
notice of loss. Watertown F. Ins. 
Co. v. Gover, etc., Sewing Mach. Co., 
41 Mich. 131, 1 NW 961, 32 AmR 146; 
Strong v. Crown F, Ins. Co., 3 Ont W 
ring 20 OntWR _ 901, 1 DomLRE 

62. Graham vy. ae Ins, Co., 
17 Hun (N. Y.) 15 

63. Monaghan Le Agricultural Fr, 
Ins. Co., 53 Mich. 238, 18 NW 797. . 

64. Alezunas y. Granite State F, 
Ins. Co., 111 Me. 171, 88 A 413. 
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Hampshire the 


§§ 470-472] 


may make proofs in behalf of the partnership.°> An 
insured corporation may properly make proofs ‘of 
loss through its officers,®* although it is.in the hands 
of a receiver.** And where public property is in- 
sured in the name of the ‘‘people,’’ the officer in 
charge of the property may make the proofs.®® Un- 
der proper circumstances proofs of loss may be fur- 
nished by persons who in law stand in the place 
of insured,®® such as his receiver 7° or trustee™ in 
bankruptey, his executor or administrator,?? a pur- 
chaser of the insured property at a probate sale 
after insured’s death, or the successor of an in- 
sured trustee."* Where garnishment of insurance 
money is allowed prior to ascertainment of the 
loss,’® the effect of garnishment is to put the ered- 
itor in the place of insured, and hence the creditor 
may make proofs of loss.7¢ And it has been held 
that, where insured was absent at the time of the 
loss and for a long time thereafter, an attachment 
creditor might make proofs by taking the deposi- 
tion of insured and the testimony of others.’7 Either 
husband or wife may make proofs of loss on be- 
half of the other as agent when proofs by an agent 
would suffice;** and where the property is the 
homestead of husband and wife, and one, who is 
insured, abandons the other, the latter may make 
proofs of loss.7® In case insured is under fourteen 
years of age, notice of loss may be signed by his 
mother.®° 
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proofs of loss cannot be made by an agent in be- 
half of insured.*! However, proofs may be made 
by an agent if insured is absent, and hence unable 
to make them in person,®? or if he is insane ** or 
eritically ill,** especially where he ratifies the agent’s 
act on his recovery,®> or if the facts are better 
known to the agent than to his principal, he hav- 
ing procured the insurance and having had charge 
of the property.*® 
[§ 472] 3. Mortgagor or Mortgagee. Ordinar- 
ily, where a policy is issued to the owner of prop- 
erty and made payable to a mortgagee as his in- 
terest may appear, the duty of making proofs of 
loss rests on the owner and not on the mortgagee.8? 
If, however, mortgagor and mortgagee are jointly 
insured, either may furnish proofs.88 A mortgagee 
may make proofs of loss under a policy payable to 
him as his interest may appear, where the mort- 
gagor refuses to do so, and the amount of the mort- 
gage exceeds the amount of the policy,8® especially © 
where the policy does not expressly require proofs 
to be made by insured.®° And where by statute a 
mortgagee not mentioned in the policy becomes the 
equitable owner of it on giving notice of his mort- 
gage to the insurer, a mortgagee who gives such 
notice may make the requisite proofs of loss. 
Where the mortgagor covenants to keep the prem- 
ises insured, and the mortgage provides that if he 
fails to do so the mortgagee may insure them, and 


[§ 471] 2. 


65. Karelsen vy. Sun Fire Office, 
122 N.Y. 545, 25 NE 921; Hutchin- 
son v. Niagara .Dist. Mut. F. Ins. Co., 
SOU CO eB 4835 

66. Phoenix Mut. F. Ins. Co. v. 
Bowersox,''6 Oh'¥Cir: Ct. 41, 3 Oh.- Cir. 
Dec. 321. : 

67. Pheenix Mut. F. Ins. Co. v. 
Bowerscx, 6 Oh. Cir. Ct. 1, 3 Oh. Cir. 
Dec. 321. 

68. Peo. v. Liverpool, etc., 
Cos2-Thomps: & C. CNe XY.) 268. 

69. See cases infra note 70 et 
seq. 

70. Sims v. Union Assur. Soc., 129 
Fed. 804. But see Firemen’s Fund 
Ins. Co. v. Sims, 115 Ga. 939, 42 SE 
269 (where it was intimated that a2 
receiver in bankruptcy is not a “legal 
representative” of insured). See 
generally Bankruptcy § 167. 

71. Fuller v. New York F. Ins. 
Co., 184 Mass. 12, 67 NE 879. See 
generally Bankruptcy § 346. 

72. Matthews v. American Cent. 
Ins. Co., 154 N. Y. 449, 48 NE 751, 
61 AmSR 627, 39 LRA 423 [mod 9 
App. Div. 339, 41 NYS 304]; Dela- 
meter v, Prudential Ins. Co., 1 Silv. 
Sup. 538, 5 NYS 586. See also Fire- 
men’s Fund Ins. Co. v. Sims, 115 
Ga. 939, 42 SE 269 (dictum); Fuller 
v. New York F. Ins. Co., 184 Mass. 
12, 67 NE 879. (dictum). 

[a] An applicant for letters of 
administration may sign the proofs, 
where the less occurred but a few 
days after the death of insured, and 
letters issued to her a few days aiter 
she signed as administratrix elect. 
Myerson y. Hartford F. Ins. Co., 16 
Mise. 286, 38 NYS 112 [aff 17 Misc. 
127, 29 NYS 329]. 

[b] Temporary representative.— 
Where a fire occurs after the death 
of the owner, and the appointment of 
an executor is delayed by a will 
contest, those interested in the es- 
tate should procure the appointment 
of a temporary representative who 
may give the required notices and 
proofs. Matthews v. American Cent. 
Ins. Co., 154 N. Y. 449, 48 NE Tok, 
61 AmSR 627, 39 LRA 433 [mod 9 
App. Div. 339, 41_ NYS 304]. 


Ins. 


73. Farmers’ aay Ins’ 7Co.** vy. 
flit, ae Pas 3 
Sree Wrolcott v. Sprague, 55 Fed. 
645." 


[26 C. J.—24] 


Agent for Insured. Ordinarily 


75. [20 
997]. 

76. Crescent Ins. Co. v. Moore, 63 
Miss. 419; Girard F. & M. Ins. Co. 
Veuiel did sasba. 1129s 

Waiver of proofs as operating in 
favor of creditor see infra § 501. 

77. Northwestern Ins. Co. v. At- 
kins, 3 Bush (Ky.) 328, 96 AmD 239. 
But see Firemen’s Fund Ins. Co. v. 
Sims, 115 Ga. 939, 42 SE 269 (where 
it was doubted that a creditor might 
prepare proofs on information re- 
ceived from third persons). 

78. Evans v. Crawford County 
Farmers’ Mut. F. Ins. Co., 130 Wis. 
189, 109 NW 952, 118 AmSR 1009, 
9 LRANS 485; O’Conner v. Hartford 
¥’. ‘Ins..-Co., 31: Wis: 160: | See also 
Findeisen vy. Metropole F, Ins. Co., 
57 Vt. 520 (dictum). 

[a] Implied agency.—If a wife is 
left in charge of insured property 
and a loss incurs, and the husband is 
absent and his whereabouts are un- 
known, the wife may make proofs of 
loss by implied appointment. Evans 
v. Crawford County Farmers’ Mut. ¥#. 
Ins. Co., 130 Wis. 189, 109 NW 952, 
118 AmSR 1009, 9 LRANS 485. 

Proof by agent see infra § 471. 

79. Warren vy. Springfield F. & M. 
Ins. Co., 18 Tex. Civ. A. 466, 35 SW 
810. 

80. O’Brien v. Phcenix Ins. Co., 76 
N. Y. 459. 

81. McGraw v. Germania F. Ins. 
Co., 54 Mich, 145, 19 NW 927. 

Notice sent through local agent of 
imsurer see infra § 476. 

g2. I1ll.—-Lumbermen’s Mut. Ins. 
Co. v. Bell, 166 Ill. 400, 45 NH 130, 
57 AmSR 140 [aff 63 Ill. A. 67]; Ger- 
man F. Ins. Co. v. Grunert, 112 Ill. 
68, 1 NE 113. 

TIowa.—Ayres v. Hartford F. Ins. 
Co., 17 Towa.176, ‘85. AmD' 553. ©, 

Mich.— Brunswick-Balke-Collender 
Co. v. Northern Assur. Co., 142 Mich. 
29, 105 NW 76. 

Oh.—Gump v. National Union F. 
Ins. Co.7034y Onh-® Cir’ Ct. 636) lath 186. 
Oh. St: 325, 99 NE 1130]. 

S. C.—Pearlstine v. Westchester F. 
Ins: Co.,°70-/S3.C..75, 49 SE 4. 

Wis.—Evans v. Crawford County 
Farmers’ Mut. F. Ins. Co., 130 Wis. 
189, 109 NW 952, 118 AmSR 1009, 9 
LRANS 485; O’Conner v. Hartford 


See Garnishment Cyc 


the mortgagee, without putting the mortgagor in 


Hesinss Coss 31 Swis- 1160! 

83. German F. Ins. Co. y. Grunert, 
112 Dil. 68; 1 NE 113. 

84. Burns y. Michigan Manufac- 
turers’ Mut., #.) Inss\Co:, 130) “Mich: 


561, 90 NW 411. 
85. Burns vy. Michigan Manufac- 
Ins. Co., 130 Mich. 


turers’ Mut. F. 
561, 90 NW 411. 

86. Miss.—Swan v. Liverpool, etc., 
Ins. Co., 52 Miss. 704. 

Mo.—Sims v. State Ins, Co., 47 
Mo. 54, 4 AmR 811. 

Oh.—Gump v. National Union F. 
Ins. Co:, 34 Oh. Cir. Ct: 86 [86 Oh. 
St. 325, 99 NE 1130]. 

Vt.—Findeisen vy, Metropole F. Ins. 
Come ar Nhe, BU) 

Que.—Western Assur. Co. v. Phar-. 
and, 11 Que. K. B. 144. 

{a] Authority of agent.—The in- 
Surer cannot question the agent’s au- 
thority where, as such agent, he had 
effected the insurance, paid the pre= 
mium, received the policy, and in 
every manner been recognized as 
agent by the insurer. Swan v, Liver- 
pool, ete., Ins. Co., 52 Miss. 704. 

87. Morris v. German-American 
Ins. Co., 14 KyL 859; Union Sav. Inst. 
v. Phoenix Ins. Co., 196 Mass. 230, 31 
NE 994, 14 LRANS 459, 13 Ann 
Cas 433; Riddell v. Rochester Ger- 
man wins. Co... 3614 Re ts e240 889) 
A 833. 

88. Graham v. Phcenix Ins. Co., 17 
Hun. CN. Y.) 156. 

{a] A mortgagee who takes out a 
policy insuring the owner and him- 
self may furnish proofs of loss. 
Graham y. Pheenix Ins. Co., 17 Hun 
CNS YZ 1563 

89. McDowell v. St. Paul F. & M. 
Ins. Co., 207 N. Y. 482, 101 NE 457 
[aff 145 App. Div. 724, 130 NYS 
294]; Armstrong v. Agricultural 
Ins. Co., 56 Hun (N. Y.) 399, 9 NYS 
873 [rev on other grounds 130 N. 
Y. 560, 29 NE 991]. But see Ameri- 
can Cereal Co. v. Western Assur. Co., 
148 Fed. 77 (holding that a lienholder 
to whom the loss is payable as his 
interest may appear cannot make 
proofs, although insured refuses to 
do so). 

90. Graham y. Fireman’s Ins. Co., 
SaDaly EN. 2ynyn 424s 

91. Nickerson y. Nickerson, §0 Me. 
100, 12 A 880. 
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default, takes out a policy for himself and the mort- 
gagor, the mortgagee cannot compel the mortgagor, 
as the insured, to make proofs of loss thereunder,°? 
nor can he compel the mortgagor’s grantee to do 
so.28 If proofs are made by the mortgagor as the 
insured, additional proofs by the mortgagee are not 
ordinarily required.°* 

Union mortgage clause. The cases are not in ac- 
cord as to whether notice and proofs of loss are 
dispensed with by the union or standard mortgage 
clause providing that the interest of the mortgagee 
shall not be invalidated by any act or neglect of 
the mortgagor. It has been held that the mortgagee 
cannot recover unless proofs of loss have been 
furnished ;°> but the weight of authority is to the 
contrary,°® although it has been held that the mort- 
gagee must furnish proper information as to the 
loss and as to such matters as he might reasonably 
be éxpected to know.** 

{§ 473] 4. Assignor or Assignee. One to whom 
the policy has been assigned by insured with the 
consent. of the insurer may make proofs of loss;%8 
and an assignee after loss may give notice of loss.%® 
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If the policy is assigned or held merely as collateral 


security, proofs of loss may be made by either the 
assignor? or.the assignee.2 This is expressly au- 
thorized by statute in some states.3 

[§ 474] C. To Whom Given—l. Notice. If 
the policy requires insured to give notice of loss to 
the insurance company or some specified officer 


thereof, this requirement must be compled with,* 


Notice ‘to a coinsurer is not sufficient.® Ordinarily 
a local agent has no authority to receive notice 
of loss,® and he is not bound to communicate to 
the insurer a notice of loss given him by insured,‘ 
especially where insured does not ask him to do so,® 
and accordingly, if he does not do so, the notice 
given him is not notice to insurer.? However, 
if insured gives timely notice to a local agent of 
insurer, and such agent at once communicates 
the notice to his principal, the requirement of the 
policy is satisfied,1® especially where insured re- 
quests the agent to notify insurer;'! and this is 
true, although the agent does not inform insurer 
that the notice is given in behalf of insured.12 In 
the absence of different requirements, notice may 


92. Graham vy. Pheenix Ins. Co., 77 
N. -Y. 171 [aff 12 Hun 446, and foll 


Graham v. Sterling F. Ins. Co., 77 
INCE YE G11); 
93. Graham v. Pheenix Ins. Co., 77 


N. Y. 171 [aff 12 Hun 446, and foll 
Graham vy. Sterling F. Ins. Conse 07 
INS aera pila Ey 

94. U. S.—Pennsyivania L., ete., 
Ins. Co. vy. Aachen, etc., F. Ins. Co., 
257 Fed. 189. 

Ill.—Northern Assur, Co. vy. Chi- 
cago Mut. Blédg., etc., Assoc., 98 Il. 
A. 152 [aff 198 Ill. 474, 64 NE 979]. 

Kan.—Dwelling-House Ins. Co. v. 
Kansas L. & T. Co., 5 Kan, A. 137, 48 
ESols 

Mich.—Watertown F. Ins. Co. vy. 
Grover, ete. Sewing Mach. Co., 41 
Mich. 181, 1 NW 961i, 32 AmR 146. 

Minn.—Newinan v. Springfield F, & 
M. Ins. Co., 17 Minn. 123. 

N. J.—State Ins. Co. v. Maackens, 
38 N. J. L. 564. 

95. Southern Home _ Bldg., etc., 
Assoc. v. Home Ins. Co., 94 Ga. 167, 
21 SE 375, 47 AmSR 147, 27 LRA 
844, 

96. 
Co. v. Aachen, etce., 
Fed. 189. 

Ariz.—Germania ._F, Ins. Co. _ v. 
Bally, 19 Ariz. 580, 173 P 1052, 1 ALR 
488. 

Cal.—Seccombe v. Glens Falls Ins. 
Co., (A.) 188 P 305. 

Fla.—Glens Falls Ins. Co. v. Por- 
ter, 44 Fla. 568, 33 S 473. 

I1]1.—Queen Ins. Co. v. Dearborn 
Sav., etc., Assoc., 175 Ill.\115, 51 NE 
717 [aff 75 Ill. A. 371 (foll Northern 
Assur: Co. v. Chicago Mut. Bldg., 
etc., Assoc., 98 Ill. A. 152 [aff 198 Ill. 
474, 64 NE 979])). 

Kan.—Dwelling-House Ins. Co, v. 
Kansas L. & T. Co., 5 Kan. A. 137, 
4283 P esol, 

Mo.—Adams v. Farmers’ Mut. F. 
Ins. Co., 115 Mo. A. 21, 90 SW 747. 
Contra Lombard Inv. Co. v. Dwelling- 
House Ins. Co., 62 Mo, A. 315. 

N. J.—Reed v. Firemen’s Ins. Co., 
81 N. J. L. 528, 80 A 462, 35 LRANS 
343. 

N. Y.—Salomon v. North British, 
ete., Ins. Co., 150 App. Div. 728, 135 
NYS 806; Heilbrunn v. German "Alli- 
ance Ins. Co., 140 App. Div. 557, 125 
NYS 374 [aft 202 N. Y. 610 mem, 95 
NE 823 mem]. 

Oh.—Ohio-German F. Ins. 
Krumm,’ 31 Oh. Cir, Ct. 409. 

Ont. —Anderson v. Saugeen Mypt. F. 
Ins. Co., 18 Ont. .355. 

[a] Notice.—The mortgagee is 
not required to give other notice than 
that involved in commencing action. 


etc., 
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U. S.—Pennsylvania L., 
BE Ins:: Col, 


Co, 2N; 


Heilbrunn vy. German Alliance Ins. 
Cy., 140 App. Div. 557, 125 NYS 374 
[aff 202 N. Y. 610 mem, 95 NE 823 


Amory v. Reliance Ins. Co., 
208 Mass. 378, 94 NE 677; Union Sav. 
Inst. -v;, Phoenix, Ins, Co), 196 Mass. 
230, 81 NE 994, 14 LRANS 459, 13 
AnnCas 433. 

98. U. S.—Wolcott v. Sprague, 55 
Fed. 545. 

N. Hi—Barnes v. Union Mut. F. 
Ins..@o,, 450 N. 3H. 21; 
ieee Y.—Corneli v. Le Roy, 9 Wend. 

Pa.—Stainer y. Royal Ins. Ce., 13 
Pa. Super. 25. 

Wis.—Keeler v. Niagara F, Ins. Co., 
16 Wis. 5238, 84 AmD 714. 

N. S.—Brush vy. A’tna Ins. Co., 5 
N.S. 459. 

Ont.—Hutchinson v. Niagara Dist. 
Mut, EF. Ins.,Co., 39. U.:C,-Q. B. .4833 
Fitzgerald v. Gore Dist, Mut. L. Ins. 
Covns0r UMCsiO."B: “97. 

Que.—Stanton y. Home Ins, Co., 24 


LCJur 38; Wilson vy. State F. Ins. 
So., 7 LCJur 23. 
s9. Watertown F. Ins. Co. v. Gro- 


ver, etc., Sewing Mach. Co., 41 Mich. 
131, 1 NW 961, 32 AmR 146. 

teu Stevens v, Queen Ins. Co., 32 N. 
Bi 
tee Stevens v. Queen Ins, Co., 32 N. 

3. Stainer vy. Royal Ins. Co., 13 
Pa. Super. 25, 

[a] An equitable assignee is 
within a statute authorizing an as- 
signee holding the policy as collat- 
eral to make proofs. Stainer v. 
Royal Ins. Co., 13 Pa. Super. 25. 

4, Patrick v. Farmers’ Ins. Co., 

89 AmD 197; Inland 
etc., Co. v. Stauffer, 33 Pa. 
Cornell v. Milwaukee Mut. F. 
Ins. Co., 18 Wis. 387. But see Smith 
v. St. Paul F. & M. Ins. Co., 204 I11. 
A. 575 (abstract), 

[a] Notice to a director is not 
sufficient where the policy requires 
notice to be given to the secretary or 
other authorized officer of the in- 
surer. Inland Ins., ete., Co. v. Stauf- 
fer, soshan soe 

[b] Notice to an agent is not suf- 
ficient where a policy requires no- 
tice to be given to the secretary or 
the directors of the insurer. Patrick 
Vv, Marmers’, Ins. Co 43 IN Ba y6 208 
80 AmD 197; Cornell v. Milwaukee 
Mute ;:®. Ins.;'Co.,)18 .wis;s 387. 

{c] Notice to secretary.—A _ re- 
quirement that notice be sent to the 
secretary of a company is complied 
with by sending the notice to the 
company at its main office by name. 


Lewis v. Burlington Ins. Co., 80 
Iowa 259, 45 NW 749. 

[dad] Notice to a soliciting and col- 
lecting agent (1) is not notice to the 
insurer (Hikelberger v. Insurance Co. 
of North America, 105 Kan. 675, 189 
P 139), (2) especially where he does 
not inform the insurer (HKikelberger 
v. North America Ins. Co., supra). 

5. Hyde vy: Lefaivre, 32 Can. S: 
C. 474. 

6 Downs v. German Alliance Ins. 
Co., 22 Del. 166, 67 A 146; Edwards 
v. Lycoming County Mut. Ins. Coa.,, 
75 Pa, 378; Caldwell v. Virginia F. 
& M. Ins. Co., 124 Tenn. 598, 139 SW 
698, But see Phenix Ins. Cow. 
Creason, 14 KyL 573 (notice of loss 
given an agent appointed to receive 
and forward applications and pre- 
miums is sufficient). 

7. Edwards v. Lycoming County 
Mut. Ins. Co., 75 Pa. 378; Sparrow 
v. Universal F Ins. Co., 17 Phila. 
(Pa.) .329..« 

8. Edwards v. Lycoming County 
Mut. Ins, Co.,+7%5 Pa. 378. 

9. See cases supra note 7. 

10. U. S.—¥fFisher v. Crescent Ins. 
Co., 33 Fed. 544. 

Ind.—Phcenix Ins. Co. vy. Perry, 131 
Ind. 572, 30 NE 637. 

Mich.—Watertown F. Ins. Go. v. 
Grover, etc., Sewing Mach. Co., 41 
Mich. 131,.1 NW 961, 32 AmR 146. 

Nebr.—Omaha F. Ins. Co. v. Dierks, 
43 Nebr. 473, 61 NW 740; Phenix Ins. 
Co. v. Rad Bila Hora Lodge, 41 
Nebr. 21, 59 NW 752. 

Pa,—Farmers’ Mut. Ins. Co. v. Tay- 
lor, 73 Pa. 342. 

Tex.—Oakland Home Ins. 
Davis, (Civ. A.) 33 SW. 587. 

[a] If the agent acts on informa- 
tion given by insured, notice given 
by the agent to the insurer is suffi- 
cient. Germania F, Ins. Co. v. Cur- 
ran, 8 Kan. 9; Loeb v. American Cent. 
Ins. Co., 99 Mo, 60, 12 SW 874; Beatty 
v. Lycosning County Mut. Ins. Co., 
66 Pa. 3, 5 AmR 318; West Branch 
Ins. Co. v. Helfenstein, 40 Pa. 289, 
80 AmD 573. 

[b] If the insurer acts on the no- 
tice thus given, ‘the notice is suffi- 
cient. 
Ins. Co., 48 Mo. A. 65; Brink v. Han- 
over }. Ins: 'Co:, 7.0. N.. Y., 593. 

Notice to local agent as excuse for 
default under statute see infra § 481 
note 53 [b 

11. Burlington Ins. Co. v. Lowery, 
61 Ark. 108, 32 SW 383, 54 AmSR 
196; Stimpson v. Monmouth Mut. F. 
Ins. Co., 47 Me, 379. 

12. Stimpson vy. Monmouth Mut. 
F. Ins. Co., 47 Me. 379; Loeb v. Amer- 


Co. Ws 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be served on the agent who countersigned the pol- 
ley;** and this is authorized by statute in some ju- 


risdictions.14 
[§ 475] 2. Proofs. 


both companies.1? 


ican Cent. Ins, Co., 99 Mo. 50, 12 SW 
374; Powers v. New England F, Ins. 


Com OSrmvits poLOses OIA. Sod. 
13. Bernero v. South British, etc., 
TNScr Co: moor ICal. Vo SGa Fay de ose ee 


Michele vy. London, etc., F. Ins. Co., 
ieee 312, 120 P 846, AnnCas1914D 
14. Jacoby v. North British, etc., 
Ins. Co., 10 Pa. Super. 366. 
. 15. Herron v. Feoria M. & F. Ins. 
Co., 28 Ill. 235, 81 AmD 272; Lewis 
v. Burlington Ins. Co., 80 Iowa 259, 
45 NW 749; IcXdgerly v. Farmers’ Ins. 
Co., 48 Iowa 644; Brooklyn First Bap- 
tist Church v. Brooklyn F. Ins. Co., 
18 Barb.. (CN. Y.) .69; Edelson. ‘vy. 
Norwich Union F. Ins, Co., Ltd., 59 
Pa. Super. 379. 


16. Whitney v. American Ins. Co., 
#29 Cali 464, 59) P8907 "567 P2250. 
17. Minnock v. Eureka F. & M. 


Ins. Co., 90 Mich. 236, 51 NW 367. 

18. Dunn yv. Farmers’ F. Ins. Co., 
34 Pa. Super. 245. 

19. U. S.—Bennett v. Maryland F. 
ins, -Co:,. (oer /Cas. No. 1,321) 14 
Blatchf. 422. 

Cal.—Bernero v. South British, 
ete., Ins. Co., 65 Cal. 386, 4 P 382. 

Ind.—Germania F. Ins. Co. v. Stew- 
art, 13 Ind. A. 627, 42 NE 286. 

Mass.—Green v. Star F. Ins. Co., 
190 Mass. 586, 77 NE 649. 

Nebr.—Insuranece Co. of North 
America v. McYimans, 28 Nebr. 653, 
44 NW 991. 

N. Y.—Kendall v. Holland Pur- 
chase Ins. Co., 2 Thomps. & C. 375; 
Ralli v. White, 21 Misc. 285, 47 NYS 
197, 4 NYAnnCas 357; Walker v. 
Recher, 15° Misc. 149, 36 NYS 470. 

S. D.—vVesey v. Commercial Union 


Mesure. Co. Litd., O18 Si) Di 632,101 
NW 1074. 
[a] Apparent authority (1) on the 


part of a local agent to receive 
proofs ef loss may be implied from a 
universal custom among insurance 
companies for local agents to prepare 
proofs of loss and send them to the 
companies, when it is not done by the 


adjusters. Harnden v. Milwaukee 
Mechanics’ Ins. Co., 164 Mass, 382, 
41 NE 658, 49 AmSR 467. (2) Where 


a local agent has apparent authority 
to receive proofs of loss, restrictions 
on his power, uncommunicated to in- 
sured, will not bind_ the _ latter. 
Walker v. Lancashire Ins. Co., 188 
Mass. 560, 75 NE 66. 

20. North British, etc., Ins. Co. v. 
Crutchfield, 108 Ind. 518, 9 NE 458; 
Grenlee v. Hanover Ins. Co., 104 
Towa 481, 78 NW 1050; McCullougn 
vy. Phceenix Ins. Co., 113 Mo. 606, 21 
SW 207. 

21. Welsh v. London Assur. Corp., 
151 Pa. 607, 25 A 142, 31 AmSR 
786; Edelson v. Norwich Union IBN 
Ins. Co., Ltd., 59 Pa, Super. 379; Hott- 
ner v. Aachen, etc., F. Ins. Co., 31 
Pa. Super. 461; Jacoby _v. North Brit- 
ish, etc., Ins. Co., 10 Pa. Super. 366. 

22, Merchants’, etc. Ins. Co. Vv. 


The usual requirement that 
proofs of loss be furnished to the insurance com- 
pany or to its secretary is satisfied by the de- 
livery of proofs to some representative of the com- 
pany 1n its general offices.1° Proofs of loss may be 
served on one who has assumed the insurer’s liabili- 
ties, where the insurer has authorized him to re- 
ceive them and has withdrawn all its own agencies 
from the state;1* and in case one. policy is issued 
by two companies jointly, it is sufficient to serve 
the proofs on a person who acts as secretary for 
While there is authority to the 
contrary,'* the general rule is that unless the terms 
of the policy require the proofs to be served on 
some specified agent or officer, proofs may be suffi- 
ciently made by delivery to a general agent having 
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authority to issue and countersign policies,!® espe- 
cially if he is the agent who issued the policy in the 


suit ;2° and in some states service of proofs on the 


statute.2+ 


sured.?4 
[§ 476] 


Vining, 67 Ga. 661; Johnson v. New 
York Lumber Ins. Co., 187 Mo. A. 
380,118 SW 112; Fritz v. Lebanon 
Mut: Ins; Co.,,.154 Par*384526, Aq 7. 

23. Arkansas Mut. F. Ins, Co. v. 
Clark, 84 Ark. 224, 105 SW 257. 

24. Davis v. Russian Transport, 
cha Co., 182 App. Div. 668, 169 NYS 

25.. U. S.—Columbia Ins. Co. v. 
Lawrence, 10 Pet. 507, 9 L. ed. 512; 
Fisher v. Crescent Ins. Co., 33 Fed. 
544; Brown vy. Mechanics’, etc., Ins. 
Co., 4 F. Cas. No. 2,019. 

Ala.—Taber v. Royal Ins. Co., 124 
Ala. 681, 26 S 252. 

Conn.— Lockwood v. Middlesex 
Mut. Assur, Co., 47 Conn. 553. 

Del.—Downs v. German Alliance 
Ins. Co., 22 Del. 166, 67 A 146. 

Ill.— Knickerbocker Ins. Co. v. 
Gould, 80 Tll. 388; Peoria M. & FE. 
Ins: ‘Cov; “Hews, + 18) 110. 5533" Sul 
Ace, Assoc. v. Olson, 59 Ill. A. 217. 

Iowa.—Pennypacker v. Capital Ins. 

Co., 80 Iowa 56, 45 NW 408, 20 AmSR 
395, 8 LRA 236. 
_ Ky.—Fidelity, ete., Co. v. Western 
Bank, 94 SW 3, 29 KyL 639; Phceenix 
Ins. Co. v. Coomes, 20 SW 900, 14 
KyL -603. 

Md.-—Edwards v. Baltimore F, Ins. 
CO or Glue Ls Gs 

Mo.—Phillips v. ‘Protection. Ins. 
Co., 14 Mo. 220; Burrham v. Royal 
Ins. Co., 75 Mo. A. 394. 

Nebr.—Continental Ins. Co. v. Lin- 
pold, 3 Nebr. 391. 

N. J.—State Ins. Co. v. Maackens, 
88 N. J. L: 564. 

N. Y.—Solomon y. Continental F. 
InsiCor,, 160. NAY, so 9ds oo. NED 279) 
738 AmSR 707, 46 LRA 682 [aff 28 
App. Div. 218, 50 NYS 822]; Kriffey 
v. New York Cent. Ins. :Co., 100 N. 
Y. 417, 3 NE 309, 53 AmR 202 [aff 
30 Hun 299]; Brink v. Hanover F. 
Ins.2Cos 280) New Ye 08 270 CNY S59 3% 
Benz:ett v. Lycoming County Mut. 
Ins, Co, 67 .N.0 YY) 2743" Wall, ete., ‘Co. 
v. Rochester German Ins. Co., 140 
App. Div. 691, 125 NYS 606. 

Oh.—Kirk v. Ohio Valley Ins. Co., 
8 Oh. Dec. (Reprint) 182, 6 CincLBul 
200. 

Pa.—Lebanon Mut. Ins. Co. v. Erb, 
112 Pa. 149, 4 A 8; Sattenstein v. Al- 
lemania F. Ins. Co., 25 Pa. Dist. 734. 

Va.—Homestead F. Ins. Co. v. Ison, 
110 Va. 18, 65 SE 463; Woody v. Old 
Dominion Ins. Co., 31 Gratt. (72 Va.) 
362, 31 AmR 782. : 

Wis.—Killips v. Putnam F. Ins. 
Co., 28 Wis. 472, 9 AmR 506. 

Ont.—Maldover v. Norwich Union 
F. Ins. Co., 40 Ont. L. 532; Parsons 
v. Queen Ins. Co,, 48 U. Cy Q@) Bo 271. 

Effect of delay in giving notice see 
infra § 480. 

26. Ala.—Taber v. Royal Ins. Co., 
124 Ala. 681, 26 S 252. 

Tll.—Knickerbocker Ins. Co. v. Mc- 
Ginnis, 87 Ill. 70. 

Jowa.—Miller v. Hartford F, Ins. 
Co.,.70. lowa.704,.29 NW 411. 


D. Time for Giving—i. Notice. 
quirement of the policy that notice of loss be given 
immediately or forthwith requires the giving of 
notice within a reasonable time, and is satisfied if 
insured acts in the matter with diligence and gives 
notice without unnecessary delay.?® 
tutes a reasonable time for giving notice depends. 
on the circumstances of the particular case.?® 
the absence of special circumstances justifying it, 
where notice is required immediately, forthwith, 


countersigning agent is expressly authorized by 
Under some circumstances proofs fur- 
nished to an adjuster may be sufficient.”2 
is insufficient to serve proofs on a soliciting agent 
of insurer,?® much less on an agent of the in- 


But it 


A re- 


What consti- 


In 


Kan.—Capitol Ins. Co. v. Wallace, 
438 Kan, 400, 29 P 755, 50 Kan. 453, 
31 P 1070. 

Ky.—Dixon v. German Ins. Co., 11 
Ky. 1001. 

La.—Wightman vy. Western M. & 
F.. Ins. Co., 8 Rob. 442. 

Mass.—Haton v. Globe, ete., Ins. 
Co., 227 Mass. 354, 116 NE 536; Cook 
Vv. North’ British, etc.,” Ins) ‘Costes 
Mass. 50, 66 NE 597, 181 Mass. 101. 

Minn.—Edmentrout v. Girard F. & 
M. Ins. Co., 638 Minn. 305, 65 NW 
635, 56 AmSR 481, 30 LRA 346. 

Mo.—St. Louis Ins. Co. v. Kyle, 11 
Mo. 278, 49 AmD 74; Burnham y. 
Royal Ins. Co., 75 Mo. A. 394. 

Nebr.—Continental Ins, Co. vy. Lip- 
pold, 3 Nebr. 391. 

N. Y.—Solomon y. Continental F. 
Ins. Co., 160 N. “Y. 595; 55 NE 279, 
73 AmSR 707, 46 LRA 682 [aff 28 
App. Div. 213, 50 NYS 9221; Weed 
v. Hamburg-Bremen Ins. Co., 133 
Nig ho ¥s-0030'4 31 AN B23 ate ro 
Hun. 110,15 UNYS*” (4797; “Quinlan 
v. Providence Washington Ins. Co., 
133 N. Y. 356, 31 NE 31, 28 AmSR 
645 [aff 15 NYS 317]; Bennett v. Ly- 
coming County Mut. Ins. Co., 67 N. 
Y. 274;, Will, etc., Co. v. Rochester 
German Ins. Co., 140 App, Div. 691, 
125 NYS 606; Partridge v. Milwaukee 
Mechanics’ Ins. Co., 138 App. Div. 519, 
43 NYS 632 [aff 162 N. Y. 557 mem, 
57 NE 1119 mem]; Brown v. Lon- 
don Assur. Corp., 40 Hun 101; Sher- 
wood v. Agricultural Ins. Co., 10 Hun 
593 [aff 73 N. Y. 447, 29 AmR 180]; 
New York Cent. Ins. Co. v. National 
Protection Ins. Co., 20 Barb. 468 [rev 
on other grounds 14,.N, Y. 85]; Sav- 
age vy... Corny Exch. F., ete., Nav.) Ens: 
Coser i Nie a super. bh [ati oO MNase 
655, 3 Transcr. A. 112]; Lake Geneva 
Ice Co. v. Selvage, 86 Misc. 212, 73 
NYS 193: McEvers v. Lawrence, 
Hotfm. 172 °faff 2 Ch. Sent. 25]. 

N. C.—Whitehurst v. North Caro- 
lina! “Mutlins, *Co,, 7.52 IN. (CY 48352738 
AmD 246. 

Pa.—Springfield F. & M. Ins. Co. v. 
Brown, 128 Pa. 392, 18 A 396; Leb- 
anon, Mutt Ins!) Co}) vo Erb, dil2Par 
149, 4 A 8; Edwards v. Lycoming 
County "Mut? Inss Co. 75 Par pa 78* 
West Branch Ins. Co. v. Helfenstein, 
40 Pa. 289, 80 AmD 5738; Trask v. 
State F. & M. Ins. Co., 29 Pa. 198, 72 
AmD 622. 


Tex.—Oakland Home Ins. Co. v. 
Davis, (Civ. A.) 33 SW 587. 
Va.—Homestead F. Ins. Co. v. 


Ison, 110 Va. 18, 65 SE 463. 
Wis.—Cornell yv. Milwaukee Mut. 


FE. Ins. Co., 18 Wis. 387. 
Man.—Prairie City Oil Co. v. 
Ph ape Mut. F. Ins. Co., 19 Man. 
720. 
Ont.—Cammell v. Beaver, ete., Mut. 


BR AInsiCoysoetie Cc. (O. 9B) at 
Cross references: 
Excuse for delay see infra § 481. 
Reasonable time as question for jury 
see infra § 776. 
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or as soon as possible, any considerable delay is 
In some states the time for giving 
notice of loss is regulated by statute.?® 

It is not usually contem- 
of loss be presented as 
promptly’ as the notice of loss, and clauses relating 
to the time within which proofs are to be made 
should be liberally construed in favor of insured.*° 
A requirement of the policy that proofs be fur- 


unreasonable.?? 


[§ 477} 2.. Proofs.?° 
plated that the proofs 
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nished immediately or forthwith, or as soon as pos- 


27. Ind.—Baker v. German F. Ins. 
Co., 124 Ind. 490, 24 NE 1041; Pickel 
v. Phenix Ins. Co., 119 Ind. 291, 21 
NE 898; Railway Pass. Assur. Co, v. 
Burwell, 44 Ind. 460. 

Mass.—Cook v. North British, etce., 

- Ins. Co., 183 Mass. 50, 66 NE 597, 181 

Mass. 101, 62 NE 1049; Parker v. 

Middlesex Mut. Assur. Co., 179 Mass. 

528, 61.NE 215; Smith v. Haverhill 

Mute Ko" Ins. Co, 1” Allen* 297,. 79 

AmD 733. 

Minn.—Ermentrout vy. Girard F. & 
M. Ins. Co., 638 Minn, 305, 65 NW 635, 
56 AmSR 481, 380 LRA 346. 

Mo.—La Force v. Williams City F 
Ins. CO. 43 Mo. A. 518... 

Y.-Weed v. Hamburg-Bremen 
¥F, Ins. Co; plisoeNs, Veo 94 molnNi oes 
Quinlan yv. Providence Washington 
Tnsi,Conn L3syuNe WY. 306, ol N38 iy 28 
AmSR 645; Brown v. London Assur, 
Corp., 40 Hun 101; Lake Geneva Ice 
Co. v. Selvage, 36 Misc. 212, 73 NYS 
193; Inman v. Western F. Ins. Co., 
12 Wend, 452. 

N. C.—Whitehurst v, North Caro- 
lina Mut. Ins. Co., 52 N. C. 4338, 78 
AmD 246. 

Pa.—Hdwards v. Lycoming County 
Mut.iIns:. Co., 75 Pa. 373s Trask> sv. 
State m. &  *M,.Ins., -Co., 629 Pa. .198, 
72 AmD 622. 

28. See statutory provisions. . 

[a] In Indiana there is a statute 
prohibiting conditions requiring no- 
tice to be given immediately, and 
hence, whatever the provision in the 


policy, notice within a reasonable 
time is sufficient. Pickel v. Phenix 
ans. .Co.,,. 119° Ind. .291,, (21 NH 3898: 


Insurance Co. of North America v. 
Brim, 111 Ind. 281, 12 NE 315; Ger- 
mania F. Ins. Co. v. Columbia En- 
eaustie Tile Co., 11 Ind. A. 3885, 39 
NE 304; Phenix Ins, Co. v. Rogers, 
11 Ind. A. 72, 38 NE 865; Germania 
F. Ins. Co. vy. Deckard, 3 Ind. A. 361, 
28 NE 868. 

{[b] In Pennsylvania the act of 
June 27, 1883, (P. L. p 165) permitting 
insured to furnish the required no- 
tice of loss to the agent countersign- 
ing the policy within ten days of the 
date of the fire, does not limit in- 
sured to the period specified, but 
the question remains one of reason- 
able promptness. Sattinstein vy. Al- 


lemania “Hy /Ins, Co... 25." Pa, Dist, 
734. 
[ec] In Texas a stipulation that 


notice of loss must be made within 
ninety days after fire is void under 
the statutes. Philadelphia Fire Assoc. 
v. Richards, (Civ..:A.). 179 SW 926, 

29. Time for obviating objections 
to proofs see infra § 515. 

30. Ga.—Southern F. Ins, 
Knight, 111 Ga. 622, 
AmS R265) 52) \EAR A : 

I1l.—Phenix Ins. Co. v. Mechanics’ 
ete. Sav., ete., Assoc., 51 Ill. A.. 479. 

La.—Wightman v. Western M. & F. 
Ins. Co., 8 Rob. 442. 

Mo.—Shell v, German Ins, Co., 60 
Mo. A. 644. 

Or.—Dakin v. Queen City F. Ins. 
0,54 59). Ors .269,511%, P4419, 

Fa.—Giordiano y. St. Paul F. & 
M. Ins: €o.} 66¢Pa. .Supers 575s 

31. U. S.—Cashau v. Northwest- 
ern, Nat. Ins. Co., 5 EF.’ Cas. No. 2,499, 
5 Biss. 476. 


CO.niY. 
386 SW 821, 78 
70. 


Ala.—Taber v. Royal Ins. Co., 124 
Ala, 681, 26 SW .252. 
Conn.—Lockwood Vv. Middlesex 


Mut. Assur. Co., 47 Conn. 553. 

Ga.—Great American Co-op. Fire 
Assoc. v. Jenkips, 11 Ga. A. 784, 76 
SE 159. 

lll. Niagara F, Ins. Co. v. Scam- 
mon, 100 Ill. 644; Knickerbocker Ins. 
Co. y. Gould, 80 Ill, 388; Peoria M. 
& FEF. Ins. ‘Co. v. Lewis, 18 Tl. 553. 

Ind.—Baker v. German Ins, Co., 
124 Ind, 490, 24 SE 1041; Insurance 
Co. of North America v. Brim, 111 
Ind. 281, 12 NE 315; Hanover F. Ins. 
Conve Johnson, 26 Ind. vAs 9122; .57 
NE 277. 

Iowa.—Miller v. Hartford F, Ins. 
Co., 70 Iowa 704, 29 NW 411. 

Md.—Rokes vy. Amazon Ins. Co., 51 
Md. 512, 34 AmR 323; Edwards v. 
Baitinore F. Ins. Co., 3 Gill 176. 

Mass.—Greenough v. Phoenix Ins. 
Co., 206 Mass; 247, 92 NE 447, 138 
AmSR 3883; Bennett v. -Htna Ins. Co; 
201 Mass. 554, 88 NE 335, 131 AmSR 
414; Smith v. Scottish Union, etc., 
Ins. Co., 200 Mass. 50, 85 NE 841; 
Cook v. North British, ete., Ins. Cc. 
183 Mass. 50, 66 NE 597; Parker v. 
Farmers’ F. Ins. Co., 179 Mass. 528, 
61 NE ‘215; Harnden v. Milwaukee 
Mechanics’ Ins. Co., 164 Mass. 382, 
41 NE 658, 49 AmSR _ 467. 

Minn.—Fletcher v. German-Ameri- 
ean Ins. Co., 79 Minn. 3387, 82 NW 
647; Rines v. German Ins, Co., 78 
Minn. 46, 80 NW 839. 

Miss.—McPike v. Western Assur. 
Co., 61 Miss. 37. 

Mo.—St. Louis Ins. Co. vy. Kyle, 11 
Mo.. 278, 49 AmD 74. 

Nebr.—Continental Ins. Co. v. Lip- 
pold, 38 Nebr. 391. 

N. dere bane. Ins. Co. v. Maackens, 
88 N.oJ. L564. 

N. Oe e iie v. Phoenix Ins. Co., 
137 N. Y. 389, 33\NE 475; Carpenter 
v. German American Ins. Com 13) 
Nie 298;,.31 NE) 1015) fafiri? NYS 
603]; Brink. v. Hanover F. Ins. Co., 
80. N, Y.' 108; Hay v. Star-E..Ins. Co., 
Tie NE Nimoy SO AUR LOO « latiae tS 
Hun 496]; O’Brien v. Phoenix Ins. 
Co., 76 N. Y. 459; Bennett v. Lycom- 
ing; County Mut: Ins..Co., 67°N. Y. 
274; Will, etc., Co. v. Rochester Ger- 
man Ins. Co., 140 App. Div. 691, 125 


NYS 606; McEvers v. Lawrence, 
Hoffm. 172; Cornell v. LeRoy, 9 
Wend. 163. 


N. D.—Johnson v. Dakota F. & M. 
Ins. \Co., 4. N. D.167,;45 NW 799. 

Oh.—Evreka F. & M. Ins. Co.- v. 
Baldwin, 62 Oh, St. 368, 57 NE 57; 
Eureka F. & M. Ins. Co. v. Gray, 24 
Oh, Cir. Ct. 268; Kirk v. Ohio Valley 
Ins.’ Co., 38 Oh. Dec. (Reprint) 182, 
6 CineLBul 200; Dun v. Germania F. 
Ins. Co., 10 OhS&CP 667, 8 OhNP 612. 

Or.—Carey v. Farmers’ Ins. Co., 27 
Ori146: "40 eo 1: 

Pa.—Springfield F. & M. Ins. Co. 
v. “Brown, 128 Pa, 392). 18 1A: (396; 
American FEF. Ins. Co. v. Hazen, 110 
Pa, 530, 1 A 605; Home Ins. Co. v. 


Davis, 98 Pa. 280; Edwards v. Ly- 
coming ‘County Mut. Ins. Co., 75 
Pa. 378, 

Porto Rico.—Rodriguez v. North 
German) F;) Ins. -Co,,.°> 1.) Perto - Rico 
Fed. 235. 


Tex.—Oakland Home Ins. 
Davis, (Civ. A.) 33 SW 587. 
Vt.—-Donahue v. Windsor County 
Mut... Ins. Co., 56, Vt. 374. 
Va.—Wooddy v. Old Dominion Ins. 
ny 31 Gratt. (72 Va.) 362, 31 AmR 
So. 
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sible or as soon as the circumstances will permit, 
or without unnecessary delay, requires insured to 
act with due diligence under the circumstances, and 
is satisfied if insured furnishes them wen a 
reasonable time.*! 
time is to be ascertained from the circumstances of 
the particular case.*? 
a specified time within which proofs of loss shall 
be furnished;#* and in some jurisdictions the time 


What constitutes a reasonable 


Policies customarily prescribe 


Wis.—Palmer v. St. Paul F. & M. 
Ins. Co., 44 Wis. 201; May v. Buckeye 
Mut, Ins. Co., 25 Wis. 291, 3 AmR 76. 

N. B.—Smith v. Queex Ins. Co., 12 
Nea oae 

Ont.—Maldover y. Norwich Union 
F. Ins. Co., 40 Ont. L. 532; Parsons 
v. Queen Ins. Cor 437 UC Q. Bae Ce 
Spar v. Western Assur. Co., 19 U. G 

32. ou S.—Germania F. Ins. Co. v. 
Boykin, 12 Wall. 433, 20 L. ed. 442; 
Bets v. Franklin F. Ins. Coy Ss: Cas. 
No, 15373, ‘Laney 171: 

Tll.-Scammon v. Germania Ins. 
Co., 101° Ti621; Niagara EK. Ins. Co, 
v. Scammon, 100 Til. 644. 

- Ind.—Baker v. German F. Ins. Co., 
124 Ind. 490, 24 NE 1041. 

Iowa.—Hegegleston v. Council Bluffs 
Ins. Co., 65 Iowa 308, 21 NW 652. 

La.—Edson y. Merchants’ Mut. Ins. 
Co. 35 Wa. Ann. .353: 

Me.—Andrews v. Dirigo Ins. Co., 
112 Me. 258, 91 A 978; Bard v. Fire- 
ore Ins. Co., 108 Me. 506, 81 A 

Mass.—Swaine v. Teutonia F. Ins. 


Co., 222 Mass, 108, 109 NE 825; 
Greenough v. Phcenix Ins. Co., 206 
Mass. 247, 92 NE 447, 1388 AmSR 383; 


Bennett y. tna Ins. Cogs20r Mass. 
554, 88 NE 335, 131 AmSR 414; Cook 
vy. North British, ete, Ins, “Co kss 
Mass. 50, 66 NE 597, 181 Mass. 101, 
62 NE 1049. 

Mich.—Marthinson vy. North Brit- 


ish, ete., Ins. “Co., .64. Mich. °372, 31 
NW 291. 

Minn.—Rines y. German Ins. Co., 
78 Minn. 46, 80 NW 839; Powers 


Dry Goods Co. v. Imperial F. Ins. 
Co., 48 Minn. 380, 51 NW 123. 

Miss.—Swan y. Liverpool, ete., Ins. 
Co., 52 Miss. 704. 

Mo.—MecNees v. Southern Ins. Co., 
69 Mo. A. 232; Caldwell v. Dwelling 
House Ins. Co., 61 Mo. A. 4; Maddox 
v. Dwelling House Ins. Co., 56 Mo. 
A. 343; Grigsby v. German Ins, Co., 
40 Mo. A. 276. 

N. Y.—MecNally v. Phoenix Ins. Co., 
137 N. ¥. 389, 33 NE 475; Carpenter 
v. German American Ins. Co., 135 N. 
Y. 298, 31 NE 1015; O’Brien v. Phee- 
nix) Inss'CounT6O AN. WY. o4592e Brinks v, 
Hanover F. Ins. Co., 70 N. Y. 5938, 80 
N. Y. 108; Bennett v. Lycoming 
County Mut. Ins. Co., 67 N. Y. 274; 
Will, etce., Co. v. Rochester German 
Ins. Co., 140 App. Div. 691, 125 NYS 
606; Brown v. Lendon Assur, Corp., 
40 Hun 101; Sherwood v. Agricul- 
tural )Ins..: Co.,° 10° Hun 593. Laft 73 
N. Y. 447, 29 AmR 180]. 

Pa.—Cummins vy. German-American 
Ins. Coj21920Pa.m359,048 “ASA0NG: 

Cross references: 

Excuse for delay see infra § 481. 
Reasonable time as question for jury 

see infra § 776 

33. See cases infra this note. 

{a] A limitation of sixty days 
within which to furnish proofs (1) is 
reasonable and valid. Missouri Pac. 


Re Co.. v. Western Assur. Co., 129 
Fed. 610; Miller v. Milwaukee Me- 
chanics’ /9ins) a.Cor FlSt kn PHA is 3r 


Hatcher v. Sovereign F. Assur. Co., 
71 Wash, 79, 127 P 588; Davis v. Pio- 
neer Mut. Ins. Assoc., 44 Wash. 532, 
87 P 829. (2) Where a policy pro- 
vides that proofs of loss shall be fur- 
nished within sixty days after the 


fire, and that the loss shall not be- 
come payable until sixty days after 


2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 477-480] 


for furnishing proofs is regulated by statute.34 

Time of Sending and of Receipt. 
By the weight of authority, where the policy re- 
quires notice or proofs to be ‘‘forwarded’’ or ‘‘ren- 
dered’’ within a certain time, it is a substantial 
and sufficient compliance with the requirement to 
place the notice or’ proofs in the mails within the 
time fixed, although they may not be received by 
the insurer until after such time has expired.*> But 
a contrary view is taken in some states.®¢ 
proofs are mailed in time, but are negligently mis- 
directed by the insured, so that they do not reach 
insurer in time, there is no substantial compliance 
The insurer cannot 
‘avoid payment because proofs of loss were not 
actually- delivered at its home office within the 
time fixed by the policy, where they were delivered 
to its attorney in time, and remained in his hands 


[§ 478] 3. 


with the terms of the policy.37 


with its consent.38 


such proofs have keen received, and 
that no action shall be sustainable 
until compliance with the require- 
ments or unless commenced within 
twelve months after the fire, insured 
has ten months to make his proofs of 
loss. Harp v. Firemen’s Fund Ins. 
€o., 130 Ga. 726, 61 SE 704, 14 Ann 
Cas 299; Southern F. Ins. Co. v. 
Knight, 111 Ga. 622, 36 SE 821, 78 
AmSR 216, 52 LRA 70; Allen v.‘Mil- 
waukee Mechanics” Ins. Co., 106 Mich. 
204, 64 NW 15; Forest v. Home Ins. 
Co, os PAlta. pels 228.,, Contra, Teu- 
tonia Ins. Co. v. Johnson, 72 Ark. 
484, 82 SW 840. 

{[b] Computation of time.—(1) A 
requirement that proofs be served 
within sixty days after the fire 
means that they shall be served 
sixty days after the fire has term!- 
nated or abated, so that a careful 
inspection of the property can be 
had, National Wall Paper Co. v. 
Associated Manufacturers’ Mut. F. 
Ins. Corp., 175 N. Y. 226, 67 NE 440; 
Slocum v. Saratoga, ete., F. Ins. Co., 
149 App. Div. 867, 1384 NYS 72. (2) 
Where a certain time after loss is 
allowed for giving notice, and proofs 
are required in a limited time 
“thereafter,” the latter word refers 
to the time when notice is given, 
and hence proofs made within the 
time limited, dating from the time 
when notice was given, are in time. 
Phenix Ins, Co. v. Mechanics’, etc., 
Sav., ete., Assoc., 51 Ill. A. 479. (3) 
By statute in some states, if the last 
day for furnishing proofs falls on 
Sunday, the prescribed time shall be 
extended so as to include the whole 
of the following Monday. McKibban 
v. Des Moines Ins. Co., 114 Iowa 
41, 86 NW 38. 

{[c] ime for completing proofs.— 
(1) If insured furnishes’ proofs 
shortly after the fire, and objection 
thereto is not made until just before 
the expiration of the time for fur- 
nishing proofs, he is entitled to a 
further reasonable time to complete 
the proofs. Planters’ Mut. _ Ins. 
Assoc. v. Hamilton, 77 Ark. 27, 90 
Sw 9283, 7 AnnCas 55. (2) The fact 
that a final detailed statement of the 
loss was not delivered within the 
sixty days prescribed does not de- 
feat a recovery, where immediate no- 
tice of the fire was given, and a 
statement cf the loss was made 
thirty days after the fire, and the 
company demanded a fuller state- 
ment fifteen days later, and the final 
statement was delivered in sixteen 
days. Cummins v. German-American 
Ins. Co., 192 Pa. 359, 43 A 1016. 

[d] Proofs by mortgagee.—(1) In 
most jurisdictions, under the union 
mortgage clause, the mortgagee iS 
not bound to furnish technical proofs 
of loss, although in some states he 
is required to furnish the insurer 
such information as to the loss as he 
may have (supra § 472) and he must 
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ing notice.*° 
[§ 480] 5. 


Where 


if a forfeiture 


do this within a reasonable time. 
Amory v. Reliance Ins. Co., 208 Mass. 
378, 94 NE 677; Union Sav. Inst. v. 
Phoenix, Ins.~ Co.,, 196° Mass. 230, 81 
NE 994, 14 LRANS 459, 13 AnnCas 
433. (2) Where a policy provides 
that proofs of loss may be furnished 
by the mortgagee within sixty days 
after failure on the part of the in- 
sured, who also-has sixty days to 
make proofs, and insured, not .mak- 
ing proof within sixty days, does so 
at the end of eighty days, the mort- 
gagee may take advantage of such 
proofs, and is not required to make 
proofs himself. Pennsylvania L., 
ete., Ins. Co. v. Aachen, etc., EF. Ins. 
Co., 257 Fed. 189. 

Effect of delay in furnishing proofs 
see infra § 480. 

34. See statutory provisions. 

fa] In Maine insured is required 
by ‘statute to furnish proofs within 
a reasonable time. Bard vy. Fire- 


meus Ins.” Co., -108 Me. 506, 8h A 
[b] In Pennsylvania (1) the act 


of June 7, 1883 (P. L. p 165), provid- 
ing that it shall be sufficient if 
proofs are furnished within twenty 
days, being for the protection of in- 
sured, does not require proofs to be 
made in that time where no time is 
fixed by the policy, but proofs may 
be furnished in such time as is rea- 
sonable under the circumstances. 
Springfield F. & M. Ins. Co. v. Brown, 
128 Pa. 392, 18 A 396:- (2) If proofs 
are not served in the mode pointed 
out by the statute, insured must fur- 
nish them within the time specified 
in the policy. Edelson v. Norwich 
Union F. Ins. Co., Ltd., 59 Pa, Super. 
379; Hottner v. Aachen, etc., F, Ins. 
Co.,' 31. Pav Super. -461; 

{c] In Texas a stipulation that 
proofs of loss must be furnished 
within ninety days is void under the 
statutes. Philadelphia Fire Assoc. 
v. Richards, (Civ. A.) 179 SW 926. 

85. I11l1.—Manutfacturers’, etc., .Ins. 
Co. v. Zeitinger, 168 Ill. 286, 48 NE 
179, 61 AmSR 105. 

TIowa.—McKibban vy. Des Moines 
Ins. Co., 114 Iowa 41, 86 NW 38. 

Mo.—Caldwell v. Dwelling House 
Ins: Co., 61 Mo. A. 4: 

N. J.—Schenck v. Mercer County 
Mut) 2Ro “ins Co." 24 N., 0201s. 4472 

Oh.—Ohio Farmers’ Ins. Co. v. 
Burset, 1a On. "Cir:* Cts -6195799: 7Oh” 
Cir. Dec. 369 (semble). 

Pa.—Giordano v. St. Paul F. & M. 
Ins, Co., 66 Pa. Super. 575. 

Wis.—Badger v. Glens Falls Ins. 
Co., 49 Wis. 389, 5 NW 845. 

Presumption of receipt of notice 
or proofs duly mailed see infra § 
720. 

86. Peabody v. Satterlee, 166 N. Y. 
174, 59 NE 818, 52 LRA 956 [rev 
86 App. Div. 426, 55 NYS 363]; Slo- 
cum vy. Saratoga, ete., F,. Ins. Co., 149 
App. Div, 867; 184° NYS?72; Lake 
Geneva Ice Co. v. Selvage, 36 Misc. 


(PECUAIC). BTS 


Extension of Time. A _ general 


agent of the insurer has authority to extend the 
time within which proofs may be furnished;*® and 
where the insurer holds out an agent as authorized 
to receive notice of loss on policies issued through 
him, he has authority to extend the time of serv- 


Effect of Delay. The effect.of a 
failure to give notice or proofs of loss within the 
stipulated time depends on the provisions of the 
policy in that regard. 
nishing proofs in such time are made conditions 
precedent to liability on the part of the insurer, or 


If giving notice and fur- 


is provided for if they are not 


given in the time fixed, notice and proofs must 
be given as and when specified in the policy or no 
recovery may be had. 
reluctant to construe provisions requiring notice and 


The courts, however, are 


212, 73 NYS 193; Huse, etc., Ice Co. 
v. Wielar, 86 NYS 24. 

37. Maddox vy. Dwelling-House 
Ins. Co., 56 Mo, A. 343. 

388. German Ins. Co. v. Miller, 11 
KyL 721. 

39. Van Allen v. Farmers’ Joint- 
Stock Ins. Co., 10 Hun (N. Y.) 397 
[aff 72 N. Y. 604 mem]; Lycoming 
County Mut. Ins. Co. v. Schollenber- 
ger, 44 Pa. 259; Trask v. State F. & 
M. Ins. Co., 29 Pa. 198, 72 AmD 622; 
Reiner v, Dwelling-House Ins. Co., 74 
Wis. 89, 42 NW 208. 

40. Merwyn vy. Star F. Ins. Co., 7 
Hun 659 [aff 72 N. Y. 603 mem]. 

41. U. S—wNorthern Assur. Co. v. 
Standard Leather Co., 165 Fed. 602, 
91 CCA 440 [rev 156 Fed. 689]; San 
Francisco Sav. Union vy. Western 
Assur. Co., 157 Fed. 695; Missouri 
Pac. R. Co, v. Western Assur. Co., 129 
Fed. 610. 

_Ark.—American F. Ins. Co. v. Hay- 
nie, 91 Ark. 43, 120 SW 825; Commer- 
cial F. Ins. Co. v. Waldron, 88 Ark. 
210, 114 SW 210; Arkansas Mut, F. 
Ins. Co. v. Clark, 84 Ark. 224, 105 SW 
257; Teutonia Ins. Co. v. Johnson, 
72 Ark. 484, 82 SW 840. 

Cal. White v. Home Mut. Ins, Co., 
128 Cal. 131, 60 P 666. 

Del.— Emory v. Glens Falls Ins. 
Co., 23 Del. 101, 76 A 230; Downs v. 
German Alliance Ins. Co., 22 Del. 166, 
67 A 146. 


Ga.—Bailey v. First Nat. F. Ins. 


Coy, Als? GalwAe 2113 89S B).180: 
lll.— Miller v. Milwaukee Me- 
chanics’ tins>sCox! W315 AillreAcr i3isis 


Dwelling-House Ins. Co, v. Jones, 47 
Til. A. 261. 

Ind.—Hanover F. Ins. Co. v. John- 
son, *26°>7Ind. “A®..122;7 57 NE 277%, 

Kan.—St. Paul F. & M, Ins. Co. v. 
Owens, 69 Kan. 602, 77 P 544; State 
Ins. Co. v. School. Dist. No. 19, 66 
Kan. 7, 71 P 272; Westchester FE. 
Ins. Co. v. Coverdale, 9 Kan. A, 651, 
58 P1029 [aff 63 P 1126]. 

Ky.—Dixon vy. German Ins. Co., 11 
KyL 1001; Kenten Ins. Co. v. Downs, 
ie Key 52: 

La.—Edson v. Merchants’ Mut, Ins. 
Cones) Lar Ann. 353% 

Mada.—Leftwich vy. Royal Ins. Co., 
91 Md. 596. 46 A 1010; Hartford F. 
Ins. Co. v. Keating, 86 Md, 130, 38 A 
29, 68 AmSR 499. 

Mass.—Swaine v. Teutonia F. Ins. 
Go} (222) Mass: 16108, 9 109% NE), 8252 
Greenough v. Phceenix Ins. Co., 206 
Mass. 247, 92 NE 447, 138 AmSR 383; 
Bennett v. Adtna Ins. Co., 201 Mass. 
554, 88 NE 335, 131 AmSR 414; Smith 
v. Scottish Union, etc., Ins. Co., 200 
Mass. 50, 85 NE 841; Boruszewski v. 
Middlesex Mut. Assur. Co., 186 Mass. 
589, 72 NE 250; Cook v. North Brit- 
ish, ete, Jms. Co., 181 Mass. 101, 62 
NE 1049; Eastern R. Co. v. Relief F. 
Ins. Co.. 98 Mass. 420, 

Mich.—Gould y. Dwelling-House 
Ins. Co., 90 Mich. 302, 51 NW 455. 

Minn.—Ermentrout v. Girard F. & 


374. 108 Cale] 


proofs of loss as in the nature of forfeitures,*? and 
where the serving of notice or proofs within the 
specified time is not expressly made a condition 
precedent to recovery, and no forfeiture is provided 
for in case of default in service, notwithstanding 
forfeitures are stipulated for in case of breach of 
other requirements of the policy, the failure to 
serve notice or proofs merely postpones the time 
of payment and the time for bringing suit, and if 
notice and proofs are subsequently served, insured 


M. Ins. Co., 63 Minn. 305, 65 NW 6835, 
56 AmSR 481, 30 LRA 346; Shapiro 
vy. Western Home Ins. Co., 51 Minn, 
239, 58 NW 463; Bowlin v. Hekla F. 
Ins. Co., 36 Mirn. 433, 31 NW 859. 
Mo.—Burgess vy. Mercantile Town 
Mut. Ins. Co., 114 Mo. A. 169, 89 SW 
553; Burnham vy. Royal Ins. Co., 75 


Mo. A. 394; Maddox vy. Dwelling- 
House Ins. Co., 56 Mo, A. 348. 
Nebr.—Northern Assur. Co. v. 


Hanna, 60 Nebr. 29, 82 NW 97; Ger- 
man Ins. Co. v. Davis, 40 Nebr. 700, 
59 NW 698. 

N. H.—Patrick vy. Farmers’ Ins, Co., 
43 N. H. 621, 80 AmD 197. 

N. J.—Hare v. Headley; 54 N. J. 
Bq. 545, 35 A 445. 

N. Y.—Hicks v, British America 
Assur. Co., 162 N. Y. 284, 56 NE 743, 
48 LRA 494; McNally v. Phoenix Ins. 
Co.13%) N: Y. 389, 33 NE 475; Quin- 
lan v. Providence Washington Ins. 
Coy nA 3838 Nelo. 656,) 0 INE 31, 28 (Am 
SR 645 (aff 15 NYS 317]; Blossom v. 
Lycoming F. Ins. Co., 64 IN YovueOve 
Underwood v. Farmers’ Joint Stock 
Ins. Co., 57 N. Y..500, 48 HowPr 367; 
Slocum y. Saratoga BF. Ins, Co., 149 
App. Div. 867, 1384 NYS 72; Glazer v. 
Home Ins. Co.,'113 App. Div. 235, 98 
NYS 979 [rev on other grounds 190 
N. Y. 6, 82 NE 727]; Perry v. Cale- 
donian Ins. Co., 108 App. Div, 1138, 93 
NYS 50; Matthews v,. American Cent. 
Ins. Co., 9 App. Div. 339, 41 NYS 304; 
McDermott Vv. Lycoming By pins; Co., 
44 oUNG @¥.: GSupers i221; Gottlieb ,v. 
Dutchess County Mut. Ins. Co., 89 
Hun 36, 35 NYS 71; Sergent v. Lon- 
don; “ete:,! Ins: Co., 85 Hun 31, 32 
NYS 594 [rev on other grounds 155 
N. Y. 349, 49 NE 935]; Brown v. Lon- 
don ‘Assur. Corp., 40 Hun 101; Bir- 
mingham vy. Farmers’ Joint Stock 


Ins. Co., 67 Barb. 595; Lake Geneva 
Ice Co. v. Selvage, 36 Misc. 212, 73 
NYS 193; Castell v. Woodcock, 121 


NYS 585; Huse, etc., Ice, etc., Co. v. 
Wielar, 86 NYS 24. 

N. C.—Gerringer v. North Carolina 
Home Ins. Co., 133 N. C. 407, 45 SE 
113. 

Oh.—Billings v. National Ins. Co., 
Pion, Cir; Ctx552. 

Pa.—lInland Ins., etc., Co. v. Stauf- 
fer, 33 Pa, 3297; Forester v. Teutonia 
F. Ins. Co., 60 Pa. Super. 151; Edelson 
Vv. Norwich Union F. Ins. Co., Ltd., 
59 Pa. Super. 379; Dunn y. Farmers’ 
Be Ins Cos 84 Pa. Super. 245; Hott- 
ner v. Aachen, etc., F. Ins. Co., 31 
Pa. Super. 461. 

Wash,.—Davis Ne Northwestern 
Mut. Fire Assoc., 48 Wash, 50, 92 P 
881, 15 AnnCas 333; Davis v. Pioneer 
Mut. Ins. Assoc., 44 Wash. 532, 87 P 
829. 

W. Va.—Adkins v. Globe F. Ins. 
Co., 45 W. Va. 884, 32 SE 194. 

Can.—Hyde v. Lefaivre, 32 Can. S. 
Cc. 474; Commercial Union Assur. 
COAL. Margeson, 29 Can. 'S. C. 601. 
. Alta.—Forest v. Home Ins. Co., 5 
Alta. L. 223, 

Ont.—Anderson y. Saugeen Mut. F. 
Ins’ €o,,, 18 “Ont. 365" Camerone Vv. 
Canada F. & M. Ins. Co., 61Ont 392% 
Baker v. Royal Ins. Co.,' 1 OntwWR 
294; Frey v. Mutual F. Ins. Co., 43 
U. C. Q@ B. 102; Mann v. Western 
Assur. Co., 17 U. C. Q. B. 190; Cinqu 


Mars v. Equitable Ins. Co., 157 TC, 
Q@. -B. 143; Shaw v. St. ese 
County Mut. Ins. Cope tTew: <<: 


73; McFaul v Montreal Inland asd 
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gence.*> 


Cor, pe) Ua Cra One os 

Que.—Manchester F. Assur. Co. v. 
Guerin, 5 Que. Q. B. 434. 

{a] Additional proofs furnished 
long after the time required by the 
policy cannot be _ considered. Mc- 
‘Nally v. Phcenix Ins. Co., 187 N. Y. 
389, 33 NE 475. 

42. Home Ins. Co. v. Roll, 187 Ky. 
31, 218 SW 471; Loomis y. Lewis, 
62° App. Div. 433, W1 NYS 62; Cen- 
tral Trust, etc., Cow'v: Dubuque BG, 
CG. ALN SiO Onn se Oh Gir, Ct: ens: 
411, 1 Oh. A. 447; Omorium Securi- 


ties Co. vy. Canada hy, ete., Ins. Co, 
1 Ont. 494. 
43. U. S.—Kahnweiler v. Phcenix 


Ins. Co., 57 Fed. 562 [rev on other 
grounds 67 Fed. 483, 14 CCA 485]; 
Weide v. Germania Ins. Co., 29 F. 
Cas. No. 17,358, 1 Dill 441. 

Ala.—Taber v. Royal Ins. Co., 124 
Ala, 681; 26 S,. 252: 

Ark.—Teutonia Ins, Co. v. Johnson, 
72 Ark. 484, 82 SW 840. 

Colo.—Connecticut EF. Ins. Co. v. 
Colorado Leasing, etc., Co., 50 Colo. 
424, 116: P 154, AnnCasi1912C’ 597, 

Fla.—National Union F. Ins. Co. v. 
Cone, 85 S 913; Hartford F. Ins. Co. 
Ve. Reading, 47 Fla. 228, S758 62, 720 
AmSR 118, 67 LRA 518; Indian River 
State Bank vy. Hartford F. Ins. Co., 
46 Fla. 2838, 35 S 228. 

Ga.—Harp v. Fireman’s Fund Ins. 
Co., 130 Ga. 726, 61 SE 704, 14 Ann 
Cas:5,299; Southern .F. Ins. Co. . v. 
Knight, 111 Ga. 622, 36 SE 821, 78 
AmSR 216, 52 LRA 70. 

Ida.—Southern Idaho Conference 
Assoc., ete., v. Hartford F. Ins. Co., 
31 Ida. 130, 169 P 616. 

1ll.— Niagara F. Ins. Co. v. Scam- 
mon, 100 Ill. 644, 

Kan.—Wilson vy. German-American 
Ins Gov G0uKan. so5dseck Ws: St 
Paul F. & M. Ins. Co. v. Owens, 69 
Kan..602; 70). P. 5445. Capitol” irs. Co. 


v. Wallace, 48 Kan. 400, 29 P 755, 
50 Kan. 453, 31 P 1070. 
Ky.—Home Ins. Co. v. Roll, 187 


Ky. 31,218 SW 471; Germania F. Ins, 
Co; v. Nickell, 178 Ky. 1, 198 SW 
534; Niagara F. Ins. Co. v, Layne, 162 
Ky. 665, 172 SW 1090; Gragg v. Home 
Ins. Co., 90 SW 1045, 28 KyL 988; 
Orient Ins. Co. v, Clark, 59 SW 863, 
22) Kyl 1066") Kenton, «Ins ‘Coe “vw 
Downs, 90 .Ky. 236, 18 SW  8s8&2: 
Northwestern Ins. Co, v. Atkins, 3 
Bush. 328, 96 AmD 2389; Orient Ins. 
Cov ev. “Clark, 59. SW 868, 22. KyD 
1066; “Arnerican, Cent. Ins. Co. Vv. 
Heaverin, 35 SW 922, 18 KyL 190; 
German Ins. Co. v. Brown, 29 SW 
313, 16 KyL 601; American Cent. Ins. 
Co. v. Heaverin, 16 KyL 95; Phoenix 
Ins. Co. v. Creason, 14 KyL 573; In- 
surance Co. of North America v. 
Forwood, 13 KyL 261; Pheonix Ins. 
Co, v. Coomes, 13 KyL 238; Dwelling- 
House Ins. Co. v. Freeman, 12 KyL 
894; Insurance Co. of North America 
v. Forwood Cotton Co., 12 KyL 846; 
Kenton Ins, Co. v. Adkins, 12 KyL 
291. 


Mass.—Kingley v. New England, 


Ins..@ox!'8 Cush...5935 
Milwaukee Me- 

106 Mich. 204, 64 
v. Pennsylvania 


Mut. FF, 

Mich.—Allen_ v. 
chanics’ Ins. Co., 
NW 15; Rynalski 
Ins, Co., 96 Mich. 395, 55 NW_ 981; 
Steele v. German Ins. Co., 93 Mich. 
81, 53 NW 514, 18 LRA 85; Hall vy. 
Concordia F. Ins. Co.. 90 Mich. 403, 51 
NW 524; Tubbs v.: Dwelling-House 
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may recover on the policy notwithstanding his de- 
lay,*? provided of course the time for suing on the 
policy has not expired.*# 

E. Excuse for Default in Giving. A 
default in serving notice or proofs of loss as re- 
quired by the policy may be excused, where the 
circumstances are such as to render strict compli- 
ance with the requirement impossible or unreason- 
able, and insured has not failed to use due dili- 
Thus a default may be excused by in- 


Ins. Co., 84 Mich. 646, 48 NW 296: 
Aurora F. & M. Ins. Co. Vv. Kranich, 
36 Mich. 289. 

Minn.—Cash vy. Concordia F. Ins. 
Co., 111 Minn. 162, 126 NW 524; 
Mason y. St. Paul F, & M. Ins. Co.. 


82 Minn. 336, 85 NW‘13, 83 AmSR- 


433. 

Mo.—Loewenstein v. Queen Ins. 
Co., 227 Mo. 100, 127 SW 72; Dezell v. 
Fidelity, etes Co., 176 Mo. 253;; 75 
SW 1102; Zackwik- v. Hanover F. ‘Ins. 
Co., .(A.)-225 SW 135: 

Nebr.——_Northern Assur. Co. v. 
Hanna, 60 Nebr. 29, 82 NW 97. 


N. Y.—Sergent vy. Liverpool, etc., 
Ins, Co., 155 N. Y. 349, 49 NE 935: 
Carpenter v. German- American Ins. 


Co.,-52 Hun 249, 4 NYS 925. 
N. C.—Higson v: North River Ins. 
Co., 152 N. C. 206, 67 SE 509; Ger- 


ringer v. North Carolina Home Ins. 
Co., 133 N. C. 407, 45 SH 773: 

Oh.—Central Trust, ete, Co. v. 
Dubuque F., etc., Ins. Co., 34 Oh. Cir. 
Ct. 218, 1 Oh. A. 447; Eureka F. & M. 
Ins. Co. v. Gray, 24 Oh. Cir. Ct. 268. 

Okl.—Dixon v. State Mut. Ins. Co., 
iy inen 624, 126 P 794, LRAI915F 

Or.—Dakin v. Queen bape ¥F. Ins. 
Coy: S9LOr, 2697 See a9) 

Pa.—Weiss v. American F. Ins. Co., 
148 Pa. 349, 23 A 991. 

D.—Epiphany Roman Catholic 
Church v, German Ins. Co; 16. SP-bpe 
17, 91 NW 332. 

Tenn.—Continental F. Ins,” Co. Ne 
Whitaker, 112 Tenn. 151, 79 SW 119, 
105 AmSR 916, 64 LRA 451. 

Tex.—Sun Mut. Ins, Co. v. Mat- 
tingly, 77 Tex. 162, 18 SW 1016; Lion 
F. Ins, Co. v. Starr, 71 Tex. 733, 12 
SW 45; Burlington Ins. Col tv Toby, 
10 Tex. Civ. A. 425, 30 SW 1111. 

Va.—North British, ete., Ins. Co. v. 
Edmundson, 104 Va. 486, 52 SE 350. 

W. Va.—S. M. Smith Ins. Agency 
v. Hamilton F. Ins. Co., 69 W. Va. 
129, 71 SE 194; Munson v. German- 
American F. Ins. Co., 55 W. Va. 423, 
47 SH 160; Rheims v. Standard F. 
Ins. Co., 39 W. Va. 672, ‘20 SE 670; 
Peninsular Land Transp., etc., Co. v. 
Franklin Ins. Co., 35 W. Va. 666, 14 
SE 237. 

Wis.—Welch v. Philadelphia Fire 
Assoc., 120 ‘Wis. 456, 98 NW 227; 
Flatley v. Phenix Ins. Co., 95 .Wis. 
618, 70 NW 828; Vangindertaelen vy. 
Phenix Ins. Co., 82 Wis. 112, 51 NW 
1122, 33 AmSR29. 

Eng.—Weir v. Northern Counties 
of England Ins. Co., L. R. 4 Ir. 689. 

Austr.—Western Australian Bank 


Vo Oval Ins, (Co; nos Austin Gia cae 
o2, jtelowing app, 9. We) Austr 
yeaah Special forfeiture clause.— 


Where the: policy requires proofs in 
thirty days, and provides for a for- 
feiture if they are not made in sixty 
days, there is no forfeiture until the 
expiration of the sixty days. Shell 
v. German Ins. Co., 60 Mo. A. 644. 

Postponement of time for suit see 
infra § 667. 

44. See infra §§ 669, 670. 

45. Matthews. v. American Cent. 
Ins. Co., 154 N. Y. 449, 48 NE 751, 61 
AmSR 627, 39 LRA 433 [mod 9 App. 
Div. 339, 41 NYS 304]; and cases in- 
fra note 46 et seq. 

Excuse for failure to: 

Furnish magistrate’s certificate see 

infra § 495. 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number. 
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sured’s illness,** insanity,47 or absence;*® by dis- 
tance from means of communiecation;*® by the con- 
fusion incident to a fire of unusual severity ;5° by 


insured’s inability to obtain the 


from insurer;*t or by the evasions ot insurer in 
response to insured’s effort to comply with the 
In some jurisdictions the statutes au- 
insured on equi- 
table grounds from strict compliance with the stipu- 
lations of the policy requiring notice and proof of 
Ordinarily, however, mere accident or mis- 
fortune, not caused by the insurer, does not excuse 
a default in serving notice or proofs.®4 
fault is not excused by an adjudication of insured’s 
bankruptcy ;°> by insured’s ignorance of the ex- 
istence of the policy, due to the failure of his 
agent to notify him of it;5* by the refusal of a 
magistrate to give a certificate, where such cer- 
tificate is only a part of the proofs required;5? or 
by the fact that insured died prior to the loss, and 


policy.®? 


thorize the court to excuse 


loss.53 


Produce books and documents see in- 

fra § 497. 

Submit to examination on oath 

infra § 498. 

Reasonable time for serving: 
Notice see supra § 476. 

Proofs see supra § 477, 

Waiver of notice and proofs see 
infra §§ 499-529. 

46. Niagara F. Ins. Co. v. Scam- 
mon, 100 Ill. 644; Harnden v. Mil- 
waukee Mechanics’ Ins. Co., 164 
Mass. 382, 41 NE 658, 49 AmSR 
467; American F. Ins. Co. v. Hazen, 
110 Pa. 530, 1 A 605. , 

{aT MTilness is no excuse, if in- 
sured might nevertheless have fur- 
nished proofs in time by the exer- 
cise of due _ diligence. Parker v. 
Farmers’ F. Ins. Co., 179 Mass. 528, 
61 NE 215. 

47. Germania F. Ins. Co. v. Boy- 
kin, 12 Wall. (U. S.) 483, 20 L. ed. 
442: Houseman v. Home Ins. Co., 78 
W. Va. 203, 88 SE 1048. ‘ 

48. Carpenter v.. German Ameri- 
ean Ins. Co., 135 N. Y. 298, 31 NE 
1015; Oakland Home Ins. Co. v. Da- 
vis, (Tex. Civ. A.) 33 SW 587. 

49. Lebanon Mut. Ins. Co. v. Erb, 
112 Pa. 149, 4 A 8; West Branch Ins. 
Co. v. Helfenstein, 40 Pa. 289, 80 
AmD 573. 

50. Knickerbocker Ins. Co. v. Mc- 
Ginnis, 87 Ill. 70; Harnden v. Mil- 
waukee Mechanics’ Ins. Co., 164 Mass. 
382, 41 NE 658, 49 AmSR 467; Will, 


see 


‘etc., Co. v. Rochester German Ins. 
Co., 140. App. Div. 691, 125 NYS 
606. 

51. American Cent. Ins. Co. v. 


Haws, 7 Pa. Cas. 558, 11 A 107. 

Failure to furnish blanks as waiver 
see infra § 512. — 

52. Cornell v. Le Roy, 9 Wend. (N. 
Yen LS: a 

53. Can.—Shepard v. British_Do- 
minions Gen. Ins. Co., 58 Can. S. C. 
551, 47 DomLR 133, [1919] 2 West 
Wkly 440; Bell v. Hudson Bay Ins. 
‘Co., 44 Can. S..C. 419, 21 AnnCas 788 
[allowing app 3 Sask. L. 219 (dism 
app 2 Sask. L. 355)]; Lewis v Stod- 
dard Mut. F. Ins. Co., 44 Can. S. C. 
40 [allowing app 19 Man. 720]. 

Man.—Robinson v. Midland F, Ins. 
Co. 26 Man. 398, 34 WestLR 
Dikids ae 

N. B.—wWetmore v. British, etc., 
Underwriters, 46 N. B. 304, 45 Dom 
LR 666. 

Ont.—Strong v. Crown F. Ins. Co., 
29 Ont. L. 33, 4 OntWN 1319, 13 
DomLR 686 [app dism 48 Can. S. C. 
577, 15 DomLR 832]; Patterson v. 
Oxford Farmers’ Mut. F. Ins. Co., 4 
OntWN 140, 23 OntWR 122. 7 DomLR 
369: Hawke v. Niagara Dist. Mut. 
Ins. Co., 23 Grant Ch. (U. C.) 139; 
Goldsmith v. Gore Dist. Mut. F. Ins. 
Co., 27 Uz C. C. P. 435; Dean v. West- 
ern. Assur. Co., 41 U. C. Q. B. 553; 
Morrow v. Waterloo County Mut. F. 
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required blanks 


administrator.®8 


[§ 482] 


Thus a de- | loss.81 


\ 
Ins: 'CojpsostinGs @. -b4.441¢ 

Que.—Perry v. Niagara Dist. Mut. 
Ins» Cor, 21) LCsur 257, 

Sask.—Shepard vy.’ British Domin- 
ions’ Gen. Ins. Co., 10 Sask. L. 421, 
[1918] 1 WestWkly 85 [app allowed 
on other grounds 11 Sask. L. 259, 42 
DomLR 746, [1918] 2 WestWkly 985 
(app allowed on other grounds 58 
Can. S. C. 551, 47 DomLR 1383, [1919] 
2 WestWkly 440)]. 

[a] If insured is misled by the 
conduct of insurer, his default may 
be excused. Strong v. Crown F. 
Ins, Co,, 29 Ont. Iu. 33, 4 Ont wi 1329, 
13 DomLR 686 [app dism 48 Can. S. 
C. 577, 15 DomLR 832]; Shepard v. 
British Dominions Gen. Ins. Co., 10 
Sask. L. 421, [1918] 1 WestWkly 85 
[app allowed on other grounds 11 
Sask. L. 259, 42 DomLR 746, [1918] 
2 WestWkly 985 (app allowed on 
other grounds 58 Can. S. C. 551, 47 
DomLR 133, [1919] 2 WestWkly 
440)]. Waiver of objections see 
infra §§ 513-515. 

{[b] Notice to local agent.—(1) If 
the local general agent has imme- 
diate notice of the loss and reports it 
to the insurer, formal notice may be 
excused. Lewis v. Standard Mut. F. 
Ins, Co., 44 Can. S. C. 40 [allowing 
app 19 Man. 720]: Wetmore v. Brit- 
ish, ete., Underwriters, 46 N. B. 304, 
45 DomLR 666. (2) Failure to give 
formal notice to the insurer may be 
excused where insured gives notice 
to the local agent and the latter in- 
forms insured that he has notified 
the company. Bell v. Hudson Bay 
Ins. Co., 44 Can. S. C. 419, 21 AnnCas 


788 [allowing app 8 Sask. L. 219 
(dism app 2 Sask. L. 355)]. (3) 
Failure to give notice of loss 


promptly may be relieved against, 
where insured requested the _ local 
agent immediately after the fire to 
notify the insurer, and he did not do 
so until a week later, Marshall v. 
Western Canada F. Ins. Co., 4 Sask. 
L. 181, 18 WestLR 68. Service of no- 
tice and proofs on local agent gener- 
ally see supra §§ 474, 475. rie 

[ce]. Mutual companies are within 
the operation of the statute. Robins 
v. Victoria Mut. Ins. Co., 6 Ont. A. 
427, 

{d] If imsured deliberately re- 
fuses to furnish proofs, he is not 
within the protection of the statute. 
Forest v. Home Ins. Co., 5 Alta. L. 
223; Robinson v. Midland F. Ins. Co., 
26 Man. 398, 34 WestLR 577; Bell 
v. Hudson’s Bay Ins. Co., 2 Sask. L. 
355 [app dism 8 Sask. L. 219 (app al- 
lowed on other grounds 44 Can. S. C. 
419, 21 AnnCas 788)]. 

54, Sherwood v. Agricultural Ins. 
Co., 10 Hun 593 [aff 73 N. Y. 447, 29 
AmR 180]; Union Ins. Co. v. McGoo- 
key, 33 Oh. St. 555; Blakeley v. Phe- 
Nixetns.. Co.,..20. Wiss 205,91 Am) 
388. 


[2660] 87% 


that by reason of a will contest the executor did 
not obtain letters testamentary until long after 
the prescribed time, where the persons interested 
in the estate made no attempt to comply with the 
policy or to secure the appointment of a temporary 


Loss of the policy is no excuse 


for delay on the part of insured,®® although it may 
excuse delay on the part of an assignee, where he 
acquires the policy only just before the fire, and 
does not know in what company he is insured.°° 

F. Form and Sufficiency—1l. 
The notice of loss is distinct from the proofs of 
Its object is to acquaint the insurer of the 
occurrence of the loss, so that it may make proper 
investigation and take such action as may be neces- 
sary to protect its interests.®? 
must be sufficient to accomplish this object,* no 
particular form of notice is necessary.® It is suffi- 
cient if the information is conveyed by letter ;% 
and timely proofs of loss may serve as notice if 


Notice. 


While the notice 


55. Fuller v. New York F. Ins. 
Co., 184 Mass. 12, 67 NE 879. 

56. Northern Assur. Co. v. Stand- 
ard Leather Co., 165 Fed. 602, 91 CCA 
440 [rev 156 Fed. 689]. 

57. Leigh v. Springfield F. & M. 
Ins. Co., 37 Mo. A. 542. 

Refusal of magistrate to give cer- 
tificate generally see infra § 495. 

58. Matthews v. American Cent. 
Ins. Co., 154 N.Y. 449, 48 NE 751, 61 


AmSR 627, 39 LRA 433 [mod 9 App. 


Div. 339, 41 NYS 304]. 

59. Munson vy. Germen-American 
Sea €o., “5b, W... Naiw.4235 4475. SB 

60. Solomon v. Continental F. 
Ins. Co., 160 N. Y. 595, 55 NE 279, 73 
AmSR_ 707, 46 LRANS 682 [aff 28 
App. Div. 213, 50 NYS 922], 

61. Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
77 A 378; Watertown F. Ins. Co. v. 
Grover, etc., Sewing Mach. Co., 41 
Mich. 131, 1 NW 961, 32 AmR 146; 
Cargill vy. Millers’, etce., Ins. Co y883 
Minn. 90, 22 NW 6. i 

62. Fidelity-Phenix F. Ing. Co. v. 
Friedman, 117 Ark. 71, 174 SW 215; 
Watertown F. Ins. Co. yv. Grover, 
ete., Sewing Mach. Co., 41 Mich. 131, 
1 NW _ 961, 32 AmR 146; Mason v. St. 
Paul F. & M. Ins. Co., 82 Minn. 336, 
85 NW _13, 83 AmSR 433, 

63. McCrea v. Patrons’ Mut. F. 
Ins. Co., 46 Pa. Super. 618. 

[a] Thus, a letter sent by in- 
sured to insurer, stating merely that 
there was a fire, and giving no infor- 
mation as to what was consumed, or 
whether the preperty destroyed, if 
destroyed at all, was covered by the 
policy, is insufficient. McCrea v. Pa- 
ony Mut. F. Ins. Co., 46 Pa. Super. 

64. Hartford, F.-Ins. Co; v. Red- 
ding, 47 Fla. 228, 37 S 62, 110 AmSR 
118, 67 LRA 518; Gleason v. Canter- 
bury, Mut. Ins: Co.,.'73) Ney diel 6S. 
64 A 187; Roumage vy. Mechanics F. 
Ins.4Co.;) 13 iN. J.. 1u., 1103 -“Howersvn 
Susquehanna Mut. F. Ins. Co., 9 Pa. 
Super, 153. 

[a] Thus, a notice is sufficient if 
it is in writing and informs the in- 
surer of a loss or damage by fire 
under the policy, without more par- 
ticularly specifying the property lost 
or damaged. Gleason vy. Canterbury 
Mut. F. Ins. Co., 73 N. H. 583, 64 A 
UST. SF 

65. Ill.—Phenix Ins. Co. v. Lewis, 
63 Ill, A. 228. 

Iowa.—Huesinkveld vy. St. Paul F. 


ita Ins. Co., 106 Iowa 229, 76 NW 
Mass.—Heath v. Franklin InsiwCog 
1. Cush. (257. 


Nebr.—Phenix Ins. Co. vy. Rad 
Bila Hora Lodge, 41 Nebr. 21, 59 NW 
752. 

N. H.—Rix vy. Mutual Ins. Co., 
20 N. H. 198. 
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they contain the necessary information.®¢ Oral 
notice is sufficient if the policy does not require no- 
tice in writing;°’ but if the policy requires written 
notice, oral notice is insufficient.°* It has been held 
that formal notice of loss is unnecessary if the in- 
surer already has actual notice;®® but there is au- 
thority to the contrary, where written notice is re- 
quired.*° Where the same property is insured under 
several policies issued by the same insurer, but one 
notice is necessary in case of loss.71_ Under some 
statutes providing what notice shall be given, it is 
sufficient if insured complies with the statute, al- 
though the policy requires a different notice;7? and 
under other statutes, if the notice required by the 
policy is given, the insurer cannot object that it 
has not received the statutory notice.7? Misrecitals 
as to immaterial matters do not render the notice 
insufficient.74 

[§ 483] 2. Proofs—a. In General. The proofs 
of loss required of insured are distinct from the 
notice of loss,7> and also from the proof required 
to be made in court pursuant to the rules of evi- 
dence in order to establish the insurer’s liability.7¢ 
The object of the proofs is to furnish the insurer 
with the particulars of the loss and all data neces- 
sary to determine its liability and the amount 

Pa.—Beatty v. Lycoming County 


Mut. Ins. Co., 66 Pa. 9, 5 AmR 318. 
W. Va.—Munson vy. German-Ameri- 79. 


78. Ervay v. 
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Philadelphia Fire 
Assoc., 119 Iowa 304, 98 NW 290. 
Williams v. Atlas Assur. Co., 


[§§ 482-483 


thereof."7 Formal proofs of loss are not dispensed 
with by the fact that the insurer has received 
information of the loss and has had an opportunity 
to investigate it,’’ or by the fact that an adjuster 
has been told of the loss and been furnished a list 
of the property alleged to have been destroyed;‘® 
and a requirement that insured file sworn proofs 
showing various matters is not satisfied by filing an 
inventory of the property as required by the pol- 
icy.6° Where the same property is covered by sev- 
eral policies issued by the same insurer, but one 
set of proofs need be furnished.®! It is sometimes 
required that the proofs shall be signed by insured, 
but unless the policy requires it, insured need not 
sign the affidavit accompanying the proofs of loss.8* 
The fact that a magistrate’s certificate is not at- 
tached to the proofs when served furnishes no 
ground for returning them if they are sufficient in 
other respects.8* Insured is ordinarily required in 
his proofs to furnish all the information ealled for 
by the policy,®> so far as known to him.8* No par- 
ticular form of proofs is required, so long as they 
are ample to enable the insurer to consider its 
rights and labilities;*’ and a substantial compliance 
with the requirements of the policy as to the con- 
tents of the proofs is all that is necessary.8* It is 
Co., 94 Mise. 163, 157 NYS 893. 


Pa.—Com. Ins. Co. v. Sennett, 41 
Pa. 161; Lycoming County Ins. Co. 


oe F, Ins. Co., 55 W. Va. 4238, 47 SH 

Time of sending and of receipt see 
supra § 478. 

66. Hartford F. Ins. Co. v. Red- 
ding, 47 Fla, 228, 37 S 62, 110 AmSR 
i118, 67 LRA 518; Will, ete. Co. v. 
Rochester German Ins. Co., 140 App. 
Div. 691, 125 NYS 606; Marshall v. 
Western Canada F. Ins. Co., 4 Sask. 
L. 181, 18 WestLR 68. 

67. State Ins. Co. v. Maackens, 38 
NES Set 56 45Areall  v. Old North 
State Ins. Co., 84 N. C, 3855; O’Con- 
ner v. Hartford F. Ins. Co., 31 Wis. 
160° Killips v. Putnam FE. Ins, Co:; 
28 Wis. 472, 9 AmR 506. 

68. Patrick v. Farmers’ Ins. Co., 
43 N. H. 621, 80 AmD ‘197; Cornell 
v. Milwaukee Mut. F. Ins. Co., 18 
Wis. 387. ; 

69, Fidelity-Phenix F, Ins. Co. v. 
Friedman, 117 Ark. 71, 174 SW 215; 


Omaha F. Ins. Co. v. Dierks, 43 Nebr. ! 


473, 61 NW 740; Roumage v. Me- 
chanics By tins? Co.,. 13" Nese el t0: 
Will, etc., Co. v. Rochester German 
Ins, Co., 140 App. Div. 691, 125 NYS 
606; Partridge v. Milwaukee Me- 
chanics’ Ins. Co., 13 App. Div. 519, 
438 NYS 632 [aff.162 N. Y. 597 mem, 
57 NE 1119 mem]. See also supra § 
474 text and note 10. 

70. Continental Ins. Co. y. Parkes, 
142 Ala. 650, 39.S 204. 

71, Dakin v. Liverpool, etc., Ins. 
ComiisrErunyeNneey.): 122 aft ‘77 Nw Yi. 
600 mem]. 

72. Westenhaver Va German- 
American Ins. Co., 113 Iowa 726, 84 
NW 717; Russell v. Fidelity F. Ins. 
Co., 84 Iowa 93, 50 NW 546. 

73. Campbell v. Monmouth Mut. 
F. Ins. Co., 59 Me. 430. 

74. Walker v. Metropolitan Ins. 
Co., 56 Me. 371; Barnes v. Union 
Mut. F. Ins. Co., 45 N. H. 21 

75. See supra § 482. 

76. Padgett v. North Carolina 
Home Ins. Co., 98 S. C. 244, 82 SE 
409. 

77. Globe, etc., Ins. Co. v. Prairie 
Oil, ete., Co., 248 Fed. 452, 160 CCA 
462; Blumberg Shoe Co. v. Phoenix 
Assur. Co., Ltd., (Ala.) 84 S 763, 768 
[quot Cyc]; Walsh v. Washington 
Mar. Ins. Co., 32 N. Y. 427 [aff 26 
N. Y. Super. 202]; Barker v. Phoenix 
Ins. Co., .8 Johns. (N. Y.) 307, 5 
AmD 339. 


tds, 22 1Gaws, 661 OT Sage, 

80. Calhoon v. Girard F. & M. Ins. 
Co., 64 Pa. Super. 82. 

81. Dakin v. Liverpool, etc., Ins. 
Coels) Pun 229) [att 9 iN, ov. 600 
mem]. 

82. Dyer v. Des Moines Ins. Co., 
103 Iowa 524, 72 NW 681. 

{a] Signature by enother.— Where 
insured’s name is signed to the affi- 
davit of loss by another, at his in- 
stance and in his presence, and he 
then adopts the signature, the sig- 
nature is his in law. Breckinridge v. 
American Cent. Ins. Co., 87 Mo. 62. 

{b] Partnership proofs.—The ad- 
dition of the abbreviation ‘Treas.’ 
after the signature of a partner to 
proofs made on behalf of the part- 
nership, if not actually misleading, 
and not intended to mislead, does not 
affect the proofs. Karelsen v. Sun 
F, Ins. Office, 122 N. Y. 545, 25 NE 
924; 

83. McManus vy. Western Assur. 
Co., 22 Misc. 269, 48 NYS 820 [aft 
43 App. Div. 550, 60 NYS 1143 (aff 


167. N. ‘Y~..602 mem, 60 NE 1115 
mem) ]. 

84. McNally v. Pheenix Ins. Co., 
137 NE SSO oS ENE 4(om prev ue LG 
NYS 696]. 

Certificate as part of proofs see 
infra § 495. 


85. U. S.—Globe, ete., Ins. Co. v. 
Prairie Oil, ete, Co. 248 Fed. 452, 
160 CCA 462; Scottish Union, etc., 
Ins. Co. v. Encampment Smelting Co., 
166 Fed. 231, 92 CCA 1389. 

Del.— Downs v. German Alliance 
Ins, Co., 22 Del. 166, 67 A 146. 

Ind.—Indiana Ins. Co. v. Capehart, 
108 Ind. 270, 8 NB 285. : 

Towa.—Ervay v. Philadelphia Fire 
Assoc., 119 Iowa 304, 93 NW 290. 


La.—Battaille v. Merchants’ Ins. 


|Co., 3 Rob. 384. 


Mass.—Towne v. Springfield F. & 
M. Ins. Co., 145 Mass. 582, 15 NE 
112; Shawmut Sugar Refining Co. v. 
People’s Mut. F. Ins. Co., 12 Gray 
bab. 

Mo.—Fink v. Lancashire Ins. Co., 
60 Mo. A. 673; Erwin v. Springfield F. 
& M. Ins. Co., 24 Mo. A. 145. 

N. Y.—Glazer v. Home Ins. Co., 113 
App. Div. 235, 98 NYS 979 [aff 48 
Mise. 515, 96 NYS 136, and rev on 
other grounds 190 N. Y. 6, 82 NE 
7271; Johnson v. Hartford F. Ins. 


v: Updegraff, 40 Pa. 311; Calhoon v. 
Girard F. & M. Ins. Co., 64 Pa. Super. 
82; Forester v. Teutonia F. Ins. Co., 
60 Pa. Super. 151. : 

Can.—Hyde v. Lefaivre, 32 Can. 
S. C. 474; Nixon v. Queen Ins. Co., 
23 Can. S. C. 26. 

Ont.—Cameron vy. Canada F. & M. 
Ins: “Co. 6 Ont. °392=" Bantin=sev 
Niagara Dist. Mut. F. Assur. Co., 25 
U. C. Q. B.-481; Mulvey v. Gore Dist. 
Mut BY Assur. Co..-)25 (UhCeOnee: 
424; Greaves v. Niagara Dist. Mut. 
Be ins; Coy, 25: UW. CVO eB. 

[a] If two buildings are insured 
by one policy, the proofs, in case of 
loss of both, must contain the re- 
quired statements as to each. Towne 
v. Springfield KF. & M. Ins. Co., 145 
Mass. 582, 15 NE 112. 

86. Dyer v. Des Moines Ins. Co., 
103 Iowa 524, 72 NW 681; Greenough: 
v. ‘Phenix Ins. Co., ‘206 Mass. 9247, 
92 NE 447, 138 AmSR 883. 

87. O’Brien v. North River Ins. 
Co., 212 Fed. 102, 128 CCA 618, LRA 
TOL 22. 

88s. U. S.—Globe, etc., Ins. Co. v. 
Prairie Oil, etce., Co., 248 Bed. 452, 
160 CCA 462; Field. v. Insurance Co. 
of North America, 9 EF. Cas. No. 
4,767, 6 Biss. 121;.Actna -Ins. Co. v. 
Behe s Bank, 62 Fed. 222, 10 CCA 

Del.—Downs vy. German Alliance 
Ins. Co., 22 Del. 166, 67 A 146; Mauck 
v. Merchants’ etc., KF. Ins. Co., 20 
Del. 326, 54 A 952; Schilansky v. 
Merchants’, etc., F. Ins. Co., 20 Del. 
293, 55 A 1014. 

Fla.—Hartford F. Ins. Co. v. Red- 
ding, 47 Fla. 228, 37 S 62, 110 AmSR 
118, 67 LRA 518. 

Ga.—Phenix Ins. Co. v. Hart, 112 
Ga. 765, 38 SE 67. 

Hawaii.—Merrieourt v. Norwalk F. 
Ins. Co., 13 Hawaii 218. 

Ind.—Continental Ins. Co. v. Bair, 
65 Ind. A. 502, 114 NE 768, 116 NE 
752; Et. Wayne Ins. Co. v. Irwin, 23 
Ind. A. 53, 54 NE 817. 

Iowa.—Parks v. Anchor. Mut. F. 
Ins. Co., 106 Iowa 402, 76 NW 743; 
Dyer v. Des Moines Ins. Co., 103 
Iowa 524, 72 NW 681; Miller v. Hart- 
tae F. Ins. Co., 70 Iowa 704, 29 NW 

Kan.—Westchester F. Ins. Co. v. 
Coverdale, 9 Kan. A. 651, 58 P 1029 
[aff 63 P 1126]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number. 
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‘ 


sufficient if the proofs are reasonably certain.8? In 
some jurisdictions proofs which meet the require- 
ments of statutory provisions are sufficient, although 
they do not comply with the requirements of the 
policy.°° If the preliminary proof of loss is duly 
made, another proof is not necessary after an award 
on the amount of the loss,®! although the insurer 


may, by timely objection to the 


Ky.—Sun Mut. Ins. Co. v. Crist, 
39 SW 8387, 19 KyL 305; North- 
western Ins. Co. v. Atkins, 3 Bush 
328, 96 AmD 239. 

Me.—Walker v. Metropolitan Ins. 
Co., 56 Me. 371. 

Md.—Pentz v. Pennsylvania F. Ins. 
Co., 92 Md. 444, 48 A 139. 

Mass.—Heath vy. Franklin Ins. Co., 
ne Cush._$25 7. 

Mich.—Wicking v. Citizens’ Mut. 
F. Ins. .Co., 118 Mich. 640, 77 NW 
275; Knop v. Hartford Nat. F. Ins. 
Co., 101 Mich. 359, 59 NW 658. 


Minn.—De Raiche v. Liverpool, 
etc., Ins. Co., 88 Minn. 398, 86 NW 
425. 


Mo.—Loewenstein v. Queen Ins. 
Co., 227 Mo. 100, 127 SW 72; Thomp- 
son v. Traders’ Ins. Co., 169 Mo. 12, 
68 SW 889; Swofford Bros. Dry- 
Goods Co. v. American Cent. Ins. Co., 
76 Mo. A. 27; Murphy v. New York 
Bowery F. Ins. Co., 62 Mo. A. 495; 
Erwin v. Springfield F. & M. Ins. Co., 
24 Mo. A. 145. 

Mont.—Randall v. Liverpool, etc., 
Ins. Co., 10 Mont. 368, 25 P 962; Ran- 
dall v. Lancashire Ins. Co., 10 Mont. 
367, 25 P 961; Randall v. American 
F. Ins. Co., 10 Mont. 340, 25 P 953, 
24 AmSR 50. 

Nebr.—Hanover F. Ins. Co. v. Par- 
rotte, 47 Nebr. 576, 66 NW_ 636; 
Rochester L., etc., Co. v. Liberty 
Ins. Co., 44 Nebr. 537, 62 NW 877, 48 
AmSR 745; Hanover F. Ins. Co. v. 
Gustin, 40 Nebr. 828, 59 NW 3875. 

N. H.—Rix v. Mutual Ins. Co., 20 
NGG EL BL OS: 

N. J.—Jones v. Mechanics’ F. Ins. 
Go., 36 N. J, LL. 29, 13 AmR, 405; 
Jersey City Ins. Co. v. Nichol, 35 N. 
J. Eq. 291, 40 AmR 625. ’ 

N. M.—Robinson v. Palatine Ins. 
Co., 11 N. M. 162, 66 P 535. Y 

. Y.—Davis v. Grand Rapids F. 
Ins. Co., 15 Misc. 263, 36 NYS 792 
[aff 157 N. Y. 685 mem, 51 NE 1090 
mem]; Force v. St. Paul F. & M. Ins. 
Co., 81 App. Diy. 633, 80 NYS 708; 
Partridge v. Milwaukee Mechanics’ 
Ins. Co. 13 App. Div. 519, 43 NYS 
632 [aff 162 N. Y. 597 mem, 57 NE 
1119 mem]; Dakirt v. Liverpool, etc., 


Tse. lS wetume 22 plete acd) IN 
600 mem]; Sexton v. Montgomery 
County Mut. Ins. Co., 9 Barb. 191, 


McManus v. Western Assur. Co., 22 
Misc. 269, 48 NYS 820 [aff 43 App. 
Div. 550, 60 NYS 1148 (aff 167 N. Y. 
602 mem, 60 NE 1115 mem)]; Hirsch- 
man v. Fireman’s Fund Ins. Co., 123 
NYS 781. : 

N. C.— Willis v. Germania, etc., F. 
Ins. Co.,.79 N. C..285. 

Oh.—National Ins. Co. v. Strong, 
25 Oh. Cir. Ct. 101; Schild v. Phoenix 
Ins. Co., 8 OhS&CP 45, 6 OhNP 134. 

Okl.—Insurance Co. of North 
America v. Cochran, 59 Okl. 200, 159 
P 247; St. Paul F. & M. Ins. (Osawa 
Mittendorf, 24 Okl. 651, 104 P 354, 
28 LRANS 651. 

Pa.—Bingell v. Royal Ins. Co., 
Ltd., 240 Pa. 412, 87 A 955; Pearce 
Mfg. Co. v. Lebanon Mut. Ins. Co., 
216 Pa. 265, 65 A 663; Boyle v. Ham- 
purg-Bremen F. Ins. Co., 169 Pa. 349, 
32 A 553; Howard Ins. Co. v. Hock- 
ing, 115 Pa. 415, 8 A 592; German- 
American Ins. Co. v. Hocking, 115 
Pa. 398, 8 A 586; Farmers’ Mut. F. 
Ins. Co. v. Moyer, 97 Pa. 441; Ly- 
coming County Mut. Ins. Co. v. 
Schollenberger, 44 Pa. 259; American 
Cent. Ins. Co. v. Haws, 7 Pa. Cas. 
558, 11 A 107; Gartsee v. Citizens 
Ins. Co., 30 Pa. Super. 602; Powell v. 
Agricultural Ins. Co., 2 Pa. Super. 
151; Sattenstein v, Allemania F. Ins. 
Co., 25 Pa. Dist. 734; Melvin v. In- 
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satisfaction.®2 


proofs of loss, 


surance Co. of North America, 2 
LuzLegReg 219. 

R. I.—Taylor v. Northern Ins. Co., 
42 elo 4, 107) AN 238) 

S. C—Padgett v. North Carolina 
ree Ins, €o5, 98'S. .C.. 244; 82 Sp 


Tex.—Commercial Union Assur. Co. 
v. Meyer, 9 Tex. Civ. A. 7, 29 SW 93. 

Va.—National Union F. Ins. Co. v. 
Burkholder, 116 Va. 942, 83 SE 404; 
Prudential F. Ins. Co. v. Alley, 104 
Va. 356, 51 SE 812; Georgia Home 
are Co. v. Goode, 95 Va. 751, 30 SE 

Wis.—Kellner v. Philadelphia Fire 
Assoc., 128 Wis. 233, 106 NW 1060, 
116 AmSR 45. 

Can.—Anglo-American Ins. Co. v. 
Hendry, 48 Can. S. C. 577, 15 DomLR 
832 [dism app 29 Ont. L. 356]; Ot- 
tawa Agricultural Ins. Co. v. Sheri- 
dan; StCani-S)C: 157: 

Ont.—Strong v. Crown F. Ins. Co., 
20 Ont. wil Wisse OnGVWIN ele Lo, oto 
DomLR 685 [dism app 4 OntWN 
584, 23 OntWR 701, 10 DomLR 42, 
and app .dism.s48aCan.. S.-C. 517, 15 
DomLR 832]; 
InsSi Coswon Ont, . caalse 10. Ont Win: 
171, 31 DomLR 166 [allowing app 9 
OntWN 446, and app quashed 54 
Can. S. C. 88, 32 DomLR 399]; Mann 
v. Western Assur. Co., 19 U. C. Q. B. 
314 


[a] Construction of policy.—(1) 
Where insured acts in good faith and 
discloses such information as in- 
surer requests, the provision of the 
policy relative to proof of loss should 
be liberally construed in aid of the 
indemnity contemplated by the par- 
ties. Bingell v. Royal Ins. Co., Ltd., 
240 Pa. 412, 87 A 955. (2) “A lib- 
eral and reasonable construction of 
the stipulations of the contract 
which prescribe the formal acts on 
the part of the insured, necessary to 
the recovery of the loss, is sanc- 
tioned and required by the rules of 
law.” McNally v. Phoenix Ins. Co., 
137 N: ¥. 389, 398,33 NE 475. 

[b] , Formal defects which could 
not well have been prevented under 
the circumstances will be overlooked. 
Sun Mut. Ins. Co. v. Crist, 39 SW 
S3ien ELOY La io 0Oe LE HOM DSON Me Vi. 
Traders’ Ins. Co., 169 Mo. 12, 68 SW 


889. 

{c] Surplusage—If the insured 
adds statements as to matter not re- 
quired, they are mere surplusage and 
may be rejected, and the proofs will 
not be affected thereby, nor by de- 
fects, informalities, or errors of fact 
in such statements. Walker v. Met- 
ropolitan Ins. Co., 56 Me. 371; Rix v. 
Mutual Ins. Co., 20 N. H. 198; Jones 
v. Howard Ins. Co., 117 N. Y. 103, 22 
NE 578. 

{d] Proofs intended as notice.— 
A proof of loss which complies with 
the statute and the requirements of 


the policy is sufficient, although in-. 


sured intended it only as a_ notice. 
Parks v. Anchor Mut. F. Ins. Co., 106 
Iowa 402, 76 NW 743. 

{e] Proofs by insured’s adminis- 
trator.—Where an insurance claim is 
prosecuted by an administrator, it is 
sufficient if there is a substantial 
compliance with the requirements of 
the policy as to the preliminary 
proofs of loss to be made by insured. 
Germania E. Ins. Co. v.’ Curran; 8 
Kan. 9. 

{f] Statement as to occupancy.— 
(1) While a requirement of the pol- 
icy that the proofs shall state by 
whom the premises are occupied is 
binding (Towne v. Springfield F. & 
M. Ins. Co., 145 Mass. 582, 15 NE 


Adams v. Glen Falls. 
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impose on insured the duty of making them com- - 
plete and removing if possible the insurer’s dis- 
If proofs are furnished which are 
a substantial compliance with the terms of the pol- 
icy, no effect will be given to new proofs unneces- 
sarily given thereafter.°* 
furnished and are retained by the insurer, they ave 
to be taken and construed together;®* and sup- 


But if two proofs are 


112), (2) a substantial compliance 
with the requirement is’ enough 
(Commercial Union Assur. Co. v. 


Meyer 19s Tex Oliva A. Weer SwWweoss 
(3) If it appears sufficiently that 
insured occupied the insured build- 
ing, and the question of occupancy 
does not arise for any purpose, 
proofs are not fatally defective for 
failure to state the name of the oc- 
cupant. Georgia Home Ins. Co. v. 
Goode 95 -V ae 751, 30. SHU 866ne) (4) 
A proof of loss which recites the 
occupancy or nonoccupancy of the 
various tenements, of the building, 
but does not give the names of the 
tenants, and which states’ that any 
further information will be fur- 
nished on e¢all, is sufficient. Taylor 
v. Northern Ins. Co., 42 R. I. 354, 107 
A 238. 

89. O’Brien v. North River Ins. 
Co., 212 Fed. 102, 128 CCA 618, LRA 
1917C 722; Spring Garden Ins. Co. v. 
Amusement Syndicate Co., 178 Fed. 
519, 102: CCA 29. 

fa] The precision required in 
pleading is not necessary. Lovering 
v. Mercantile Mar. Ins. Co., 12 Pick. 
(Mass.) 348; Erwin v. Springfield F. 
& M. Ins. Co., 24 Mo. A. 1145; 

90. American Cereal: Co. v. West- 
ern Assn., 148 Fed. 77; Parks v: An- 
chor Mut. F. Ins. Co., 106 Iowa 402; 
76 NW 7438; Dyer v. Des Moines Ins. 
Co., 1083 Iowa 524, 72 NW 681; War- 
shawsky v. Anchor Mut. F. Ins. Co., 
98 Iowa 221, 67 NW 237; Brownfield 
v. Mercantile Town Mut. Ins. Co., 84 
Mo. A. 134; Hartney v. North Brit- 
ish “hUInss Cos 3 2Onte bot, 

91. Billmyer v. Hamburg-Bremen 
a Ins, VCore i Wan Vale 42 Oe Bs 

92. Continental Ins. Co. v. Bair, 
65 Ind. A. 502, 114 NE 763, 116 NE 
752; Sheehan v. Southern Ins. Co., 53 
Mo. 351; Barnum v. Merchants’ 
EY, “Ins; (Co. 39% NY. 188s Thomas! *v. 
Western Ins. Co., 5 Pa. Super. 383. 

[a] General objections. . — 1) 
Where proofs of loss are prepared in 
conformity with the directions of the 
insurer, and are retained by it, in- 
sured is not bound to furnish addi- 
tional proofs on a general notice by 
the insurer not specifying the point 
respecting which the proofs are 
deemed deféctive. Pratt v. New: 
York Cent.4insssCown bo uN oven OU oredr 
AmR 304 [aff 64 Barb. 589]. (2) 
Burns St. Annot. (1914) § 4622g, re- 
quiring insured to furnish proof of 
loss within sixty days, and, if such 
preliminary proof is claimed to be 
defective and notice of the defects 
is given, to remedy them by amend- 
ment or by affidavit that the objec- 
tions cannot be complied with, con- 
templates a bona fide claim that the 
proofs are defective and a definite 
statement of the omitted facts in the 
notice of the defects. Continental 
as. CoO. we rain, 60s Ind. pAw OO on did 
NE 763, 116 NE 752. 

[b]. Affidavit of inability to rem- 
edy defect.—If the proofs originally 
furnished are _ sufficient, insured’s 
omission, after the insurer notifies 
him of objections to the proofs, to 
submit the affidavit required by stat- 
ute that they could not be made 
more specific is mere technical error. 
Continental Ins. Co. v. Bair, 65 Ind. 
A. 502, 114 NE 763, 116 NE 752. 

Time for obviating objections to 
proofs see infra § 515. 

93. McNally v. Phceenix Ins. Co., 
187 N. Y. 389, 38 NE 475. 

94, Brown v. Hartford F. Ins. Co., 
52 Hun 260, 5 NYS 230 [aff 1382 N. Y. 
539, 30 NYS 68]. 
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plementary information supplied by letter to the in- 
surer ln. answer to questions in respect to the 
property made by letter is to be taken as a part 
of the proofs in ascertaining whether the require- 
ments of the policy have been complied with.®®> The 


fact that an insurance contract is, in its terms, en- . 


tire will not cause a mistake in the proofs of loss 
as to one item to terminate the contract as to all 
other items.°* 

[§ 484] b. In Case of Total Loss. If the loss 
is total, and sufficient notice thereof is promptly 
given, and the insurer inspects the premises, for- 
mal, technical, and detailed proofs of loss are un- 
necessary in the absence of a demand therefor,°’ 
where the policy covers but one building or other 
distinct object,9® or covers several distinct objects 
which are separately valued in the policy.®® Accord- 
ingly, in such case, a requirement of the policy that 
the proofs ‘shall specify the value of the property,t 
or that insured shall inventory the damaged: and 
undamaged goods,* or state the quantity and cost of 
the goods damaged,’ or furnish plans and specifica- 
tions of the insured building, together with a state- 
ment of the cost of replacing it, has no applica- 
tion; and where an insured building is totally de- 
stroyed, the proofs of loss need not state the amount 
of property saved or the value of the débris, unless 
the policy requires it.. However, the rule dispens- 
ing with proofs in case of total loss does not apply 


95. Hanover F. Ins. Co. v. Lewis, 4 Pearce Mfg. 
28 Fla. 209,10 S 297. 
96.: Thomas v. Western Ins. Co., 5. 
5 Pa. Super. 383. Pa. Super. 383. 
97. Livingstone v. Boston Ins. 6. 
Goa 2 bow Pa ties 990 Ay 22, 
98. Roe vy. Dwelling House Ins. 
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_items or details is not ordinarily sufficient.14 


COnas 
Mut. Ins. Co., 216 Pa. 265, 65 A 663. 
Thomas v. Western Ins. Co., 5 | Quincy Mut. F. Ins. Co., 16 Gray 591, 


Gottlieb v. 
Mut. Ins,.Co.; 89 Hun 36, 35-NYS 71; 
Universal Mut. F. Ins. Co. v. Weiss, 


Dutchess 
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where the policy covers several objects not sepa- 
rately valued;® and if proofs are required for other 
purposes as well as for.a description and valuation 
of the property, as, for example, to show the own- 
ership of the property, or that the loss is bona fide, 
then proofs are necessary, although the subject of 
insurance is a single object under a valued policy 
and it is wholly destroyed.? In some jurisdictions, 
under the valued policy statutes, no proofs of loss 
whatever are necessary in case of tetal loss of in- 
sured real property ;* in other jur isdictions the stat- 
utes are not given this effect.® 

[§ 485] c. In Particular Respects—(1) De- 
scription and Value. The usual requirement of poli- 


cies of fire insurance that in case of loss insured _ 


shall render a statement describing the property 
damaged or destroyed and setting forth the value 
thereof must be substantially complied with,?° ex- 
cept, under some circumstances, where the loss is. 
total.1t Where the policy merely requires a state- 
ment of the value of the property insured, it is not 
necessary to deseribe the property in detail; Pea OV 
if the policy requires insured to render a particular 
account or an inventory of the property, he is ordi- 
narily bound to do so; a general statement without 
How- 
ever, the terms of the policy in this respect are 
to be liberally construed in favor of insured, and 
a reasonable statement in view of the facts of the 


Lebanon | Wyman v. People’s Equity Ins. Co., 
1 Allen 301, 79 AmD 737; Harkins v. 


Mich.—Johnston vy. Farmers’ F. 
106 Mich. 96, 64 NW $5; 
Young Vv. Ohio Farmers’ Ins. Co., 93 
Mich. 68, 52 NW 494. 


County | Ins. Co., 


Co:, 149 Pa. 94, 23 A 718, 34 AmSR/|106 Pa. 20; Beatty v. Lycoming INGASY Co..,. 
595; / Pennsylvania». .-Ins.,,€o: vv. (County Mut... ins.Co. “66>, Pa.) 9° 57) 117, IN. 3.203; 22 NE 578; Davis v. 
Dougherty, 102 Pa. 568; Farmers’| AmR 318; Edelson v. Norwich Union| Grand Rapids F. Ins. Co., 15 Misc. 


Mutat HW. oblnis, sCoizv.. Moyer, (90s Pal. 
441; Lycoming County Mut. Ins. Co. 


can Cent. Ins. Co. v. Haws, 7 ’Pa. Cas. 
558, 11 A 107; Edelson vy. Norwich | 440. 
Union F. Ins. Co., Ltd., 59 Pa. Super. [a] 
379; Lapceviec v. Lebanon Mut. Ins. 
Co., 40 Pa. Super. 294; McGinnis v. 
Sty aul -h.3&, DL ~ Ins», ,.Cosy''33 Pa. 
Super. 390; Gartsee v. Citizens Ins. 
Co., 30 Pa. Super. 602; Hower v. 
Susquehanna Mut. F. Ins. COs oes 


EK, Ins. *@o:, -Ltd.,. 59° Pa. Super. 379; 
Lapcevic v. Lebanon Mut. Ins. Co.,| mem, 51 NE 1090 mem]; Norton vy. 
Vv. Schollenberger, 44 Pa. 259; Ameri-|40 Pa. Super. 294; 


cashire F, Ins, Co., 


263, 36 NYS 792 [aff 157 N. Y. 685 


Lindsay v. Lan- | Rensselaer, etc., 
GY SRE CR Boal Se 


Ins. ‘Cont Cow. 645. 
Pa.—Boyle v. Hambure- Bremen F. 
Ins. Co., 169 Pa. 349, 32 A 553; Kap- 


Itemized value.—Where an/lan vy. Manufacturers, etc, Mut. F. 
insured stock of merchandise is to-/| Ins. Co., 55 Pa: Super. 8 

tally destroyed, a proof of loss, al- Saab 
though failing to give the cash val-|Co., 1 S. D. 462, 47 NW 532. 
ue of each item and the amount of 
the loss thereon, as required by the | 62 Vt. 166, 19 A 6387 
policy, is sufficient. 


Peet v. Dakota BR, & M. Ins. 


Vt.—Platt y. Continental Ins. Co., 


Prudential F. 11. See supra § 484. 


ars | 
r 


-monwealth Ins. Co., 49 Wis. 


Super. 153; Davis v. Firemen’s Fund 
Ins. Co., 5 Pa. Super. 506, 40 Wkly 
NC 569; Powell v. Agricultural Ins. 
Co., 2 Pa. Super. 151; Smith v. Com- 
322, 5 
NW 804. 

[a] Sufficiency of notice.—In or- 
der to dispense with proofs, the no- 
tice of loss must be specific and 
cover practically all the information 
necessary for the insurer to have in 
regard to the_ loss. cCrea_v. 
Patrons Mut. F. Ins. Co., 46 Pa. 
Super. 618. 

99. Livingstone v. Boston Ins. 
Co., 255 Pa. 1, 99 A 212; Rice v. Pala- 
tinere loss, Cogral?) 2PawiSuper. 3261 
(semble); Caseman v. Western Ins. 
Col, 17 Pa® Dist..-730. 

1. Parks vy. Anchor Mut. F. Ins. 
Co., 106 Iowa 402, 76 NW 743; Na- 
tional Ins. Co. v. Strong, 25 Oh. Cir. 
Ct. 101; Prudential F. Ins. Co. v. 
Alley, 104 Va. 356, 51 SE 812. 

[a] Valued policy statutes.—This 
is especially true under the valued 
‘policy statutes, which make the in- 
surance money a liquidated demand 
in case of the total loss of a build- 
ing. Minneapolis F. & M. Mut. Ins. 
Co. v. Fultz, 72 Ark. 365, 80 SW ae 
McCollum v. Hartford F. Ins. Co., 
Mo. A. 76 (semble). 

2. Weisberger v. Western Reserve 
Ins. Co., 250° Pasu55) 95n A 402° 

8. See infra § 485. 


ane Co. v. Alley, 104 Va. 356, 51 SE 
12. 

7... Citizens’) Mut. sins.) Co;—y, 
Conowingo Bridge Co., 113 Md. 430, 
77 A 378; McCollum vy. Hartford F. 
Ins. Co., 67 Mo, A. 76; German-Amer- 
ican Ins, Co.\v. Hocking, 115 Pa. 398, 
8 A 586; Forester v. Teutonia F. Ins. 
Co.,60. Pa. Super, U51. 

Statement of insured’s interest see 
infra § 486. 

8. Philadelphia Fire -Assoc. v. 
Richards, (Tex. Civ. A.) 179 SW 926; 
Hamburg- Bremen F. Ins. Co, v. Rud- 
dell, 37 Tex. Civ. A. 30, 82 SW 826; 
London, etc., F. Ins. Co. v. Schwulst, 
(Tex. Civ. A.) 46 SW 89; Continental 
Insy Cow, Chasen Clexy, CivweAres 
SW 602. 

9. McCollum y. Hartford F. Ins. 
Con67,. Mor ea:., (6. 

10. U. S—Summerfield v. Phoenix 
Assur. Co., 65 Fed. 292; Atdtna. Ins, 
Co. v. People’s Bank, 62 Fed. 222, 10 
CCA 342; Gauche v. London, etc., Ins, 
Co., 10 Fed. 347, 4 Woods 102; Sibley 
WA St.Paul: he ié&2 Mi Ins... Con 222. 
Gas. No. ,12,830, "9 (Biss. 31, 

Iowa.—Heusinkveld v. St. Paul F. 
& M. Ins. Co., 96 Iowa 224, 64 NW 
769; Brock v. Des Moines Ins. Co., 
96 Iowa 39, 64 NW 685. 

Mass.—Towne v. Springfield F. & 
M. Ins. Co., 145 Mass. 582, 15 NE 
112; Clement v. British American 
Assur. Co., 141 Mass. 298, 5 NE 847; 


12. Catlin v. Springfield #. Ins. 
Co., 5 F.. Cas. No. 2,522, 1 Sumn. 434; 
Towne v.,Springfield F. & M. Ins. 
Coy “Tbs Mass. D820 1 brie debays 
Clement vy. British American Assur. 
Co.,. 141 Mass. 298,.5 NE 847; Fowle 
v. Springfield F. & M. Ins. Co., 122 
Mass. 191, 28 AmR 3808; Wyman v.. 
People’s’ Equity Ins... Co... 1 Allen 
(Mass.) 301, 79 AmD, 737; Harkins. 
v. Quincy Mut. F. Ins. Co., 16 Gray 
(Mass.) 591; Bumstead v. Dividend 
Mut. Ins. Co., 12° N. Y. 81; McLaugh- 
lin v. Washington County Mut. Ins. 
Co., 283 Wend. (N. Y.) 525; Norton v. 
Rensselaer, ete, “Ins. Co) 7" Cow. 
(N. Y.) 645; O’Conner vy. Hartford F. 
Ins.uCo., 3. Wis, 160: 

13. Atlas Assur. Co. v. Brownell, 
PROB OR TOS wSbe (Cnn aEY/ 5 

[a] Inventory.—A policy requir- 
ing insured to “make” an inventory 
in case of loss does not require him 
to furnish it to the insurer as part 
of the proofs. Frick v. United Fire- 
mens Ins, Co,,'-218 ~Pa..7 409) 6.7 24 

14. Gauche v. London, etce., Ins. 
Co., 10 Fed. 347, 4 Woods 102; Beatty 
We Lycoming County Mut. Ins. Co., 66 
Pa. 9, 5 AmR 318; Lycoming County 
Insei Coy vs Updegraff, 400 Pasvs iL 
Stickney v. Niagara Dist. Mut. Ins. 
Con 23y UL Cy Ome Pr 32 aa mindsay, ave 
aa F. Ins. Co., 34 U. C. Q. B. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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case will suffice.! So, also, if insured, without fault 
on his part, and through accident or misfortune, is 
unable to furnish a particular account or inventory 
by reason of the destruction of his books and pa- 
pers or the destruction of the property, he will 
not be held to more than he is reasonably able to 
C But in such case insured must do all that 
is reasonably in his power under the circumstances 
to furnish the required information and with the 
. The clause requiring in- 
‘sured to include in his proof of loss a complete in- 
ventory of quantity, cost, cash value, and amount 
¢laimed on each article is not applicable to damage 
to a building;* nor may the insurer demand such 
a statement if the policy requires it only as to 
articles damaged, and the property is wholly de- 
‘Oy While a stipulation of the policy re- 
quiring insured to set forth the cash value of each 


do.16 


required particularity.17 


stroyed.1® 


15. Del.—Schilansky Vv. Mer- 
chants’, etc., F. Ins. Co., 20 Del. 293, 
55 A 1014. 

Iowa.—Miller v. Hartford F. Ins. 
Co., 70 Iowa 704, 29 NW 411. 

Mo.—Erwin vy. Springfield F. & M. 
Ins. Co., 24 Mo. A. 145. 

N. Y.—Bumstead v. Dividend Mut. 
Ins. Co., 12 N. Y. 81; McLaughlin v. 
Washington County Mut. Ins. Co., 23 
Wend. 525. 

N. C.—Willis v. Germania, etc., F. 
Ins. Co., 79° N. C. 285. 

Pa.—F rick v. United Firemen’s Ins. 
Co., 218 Pa. 409, 67 A 743; Boyle v. 
Hamburg-Bremen F. Ins. Co., 169 Pa. 
349, 32 A 553. 

Wis.—Kellner y. Philadelphia Fire 
Assoc., 128 Wis. 233, 106 NW 1060, 
116 AmSR 45. 

{a] Thus, where a fire in a neigh- 
boring building broke windows in 
insured’s store, so that a portion of 
his stock was injured by smoke, a 
statement in the proofs of loss of 
_the various lots damaged and the 
percentage of depreciation on each 
is a sufficient and reasonable compli- 
ance with the terms of the policy. 


Boyle -v. Hamburg-Bremen F. Ins. 
Co., 169 Pa. 349, 32 A 553. 

16. Del.—Schilansky v. Mer- 
chants’, etc., F. Ins. Co., 20 Del. 293, 


55 A 1014. 

Ill— People’s F. Ins. Co. v. Pulver, 
127 Ill. 246, 20 NE 18. 

Ind.—Continental Ins. Co. v. Bair, 
65 Ind. A. 502, 114 NE 763, 116 NE 
752; Ohio Farmers’ Ins. Co. v. Glaze, 
55 Ind. A. 147, 101 NE 734. 

Ky.—A®atna Ins. Co. v. Strickle, 11 
Ky. Op. 417. f 

N. J.—Jones v. Mechanics F. Ins, 
Co., 36 N. J. L. 29, 18 AMR 405. 

N. Y.—Bumstead v. Dividend Mut. 
Ens iCos MIOHING? veh 81? MElofiman! iy. 
Btna F. Ins. Co., 24 N. Y. Super. 501, 
19 AbbPr 325 [aff 32 N. Y.- 405, 88 
AmD 337]; Davis v. Grand Rapids F. 


Ins. Co., 15 Misc. 268, 36 NYS 792 
[aff 157 N. Y. 685 mem, 51 NE 1090 
mem]; Norton v. Rensselaer, etc., 
Ins. Co., 7 Cow. 645. 

Pa.—Bingell v. Royal Ins. Co., 
Ltd., 240 Pa. 412, 87 A 955. 
“47. Downs v. German Alliance 


Ins. Co., 22 Del. 166, 67 A 146; Nixon 
v. Queen Ins. Co., 23 Can. S. C. 26; 
Banting v. Niagara Dist. Mut. F. 
Assur. Co., 25 U. C. Q. B. 431; Mul- 
vey v. Gore Dist. Mut. F. Assur. Co., 
25 U. C. Q. B. 424. 

18. Weiman v. National Ben 
Franklin F. Ins. Co., 159 NYS 698. 


19. Johnston v. Farmers’ F. Ins. 
Co., 106 Mich. 96, 64 NW 5; Mc- 
Manus v. Western Assur. Co., 22 


Mise. 269, 48 NYS 820 [aff 43 App. 
Div. 550, 60 NYS 1143 (aff 167 N. Y. 
602, 60 NE 1115)]. 

Destruction of property as excus- 
fing inventory, etc. see Supra text 
and note 2. 

“920. See cases infra notes 21-27. 

21. Ur S.—Globe, etc., Ins. Co. v. 
Prairie Oil, etc., Co., 248 Fed. 452, 
160 CCA 462; Adtna Ins. Co. v. Peo- 


care filed on 
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knowledge.?? 
cost.26 
be stated.?7 


[§ 486] (2) 


ple’s Bank, 62 Fed. 222, 10 CCA 342. 


Del.—Schilansky Vv. Merchants, 
neue . Ins. Co., 20 Del. 293, 55 A 


Ill.—People’s F. Ins. Co. v. Pulver, 
127 Ill. 246, 20 NE 18. 

Ind.—Ohio Farmers’ Ins. Co. vy. 
Glaze, 55 Ind, A. 147, 101 NE 734. 

N. Y.—Jones v. Howard Ins. Co., 
117 .N; Y: 103,22 NE 678) [aff 10 
NYSt 120, 27 NYWklyDig 167). 

Oh.—National Ins. Co. v. Strong, 
25 Oh. Cir. Ct. 101. 

Pa,—F rick v. United Firemen’s Ins. 
Co., 218 Pa. 409, 67 A 748; Pearce 
Mfg. Co. v. Lebanon Mut. Ins. Co., 
216 Pa., 265, 65 <A 663;. Thomas v. 
Western Ins. Co., 5 Pa. Super. 383. 

[a] Illustrations.—(1) Where one 
hundred bales of insured cotton were 
destroyed, a statement of the number 
and weight of each and of the aggre- 
gate value is sufficient. Adtna Ins. 
Co. v. People’s Bank, 62 Fed. 222, 10 
CCA 342. (2) Where, by reason of 
destruction of his books and papers 
insured can do no more, an inven- 
tory of the number of articles of 
each kind and the average price of 
each will suffice. People's F. Ins. 
Co. v. Pulver, 127 Ill. 246, 20 NE 18. 
(3) Where insured gives elaborate 
proofs of loss of tanks and oil, they 
are not insufficient because insured, 
in computing transportation charges 
which it is admitted had enhanced 
the value of the oil, does not com- 
pute charges on the same basis as 
the insurer. Globe, etc., Ins. Co. v. 


Prairie Oil, ‘ete., Co., 248 Fed. 452, 
160 CCA 462. (4) Where the proofs 


of loss name a sum as the actual 
cash value of the property destroyed, 
and there is an explanation of the 
manner in which assured arrived at 
his estimate which may contradict 
his statement of actual cash yalue, 
that does not necessarily make the 
statement of the cash value contra- 
dictory and inaccurate. Jones v. 
Howard Ins. Co., 117 N. Y. 1038, 22 
NE 578 [aff 10 NYSt 120, 27 NY 
WklyDig 167]. (5) A statement of 
loss, Showing “the cash value of the 
property insured by you, and for 
which claim for loss is hereby made 
... as is shown in statement of loss 
hereto attached,” and also showing 
the items destroyed and the price of 
each item, the word “price” instead 
of “cash value” being at the head of 
the column in which the value of 
each item is given, together with a 
letter stating that the proofs of loss 
the basis of the actual 
cash market value at the time of the 
fire, is a sufficient statement of loss 
under a policy providing that the 
cash value of each item and the 
amount of loss thereon must be 
shown. Frick v. United Firemen’s 
Ins. Co., 218 Pa. 409, 67 A 743. (6) 
Where the policy requires insured to 
set out in the statement of loss the 
cash value of each item of property 
and the amount of the loss thereon, 
and reference is made in the proof 
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item of the insured property is enforced by the 
courts,?° it is given a reasonable and liberal con- 
struction in favor of insured.?4 
value is not required to be within insured’s personal 
Where the policy requires insured to 
state the value of the property, the value must 
be stated,?* and not merely the cost,24 or the cost 
of rebuilding,?® and under such a provision the in- 
surer cannot demand a statement of the original 
However, some policies require the cost to 
A statement of the amount of damage 
claimed is not necessary,?® unless the policy specifi- 
cally requires it.?° 


The statement of 


Interest of Insured and Others. 


Insured is bound to a substantial compliance with 
a stipulation of the policy requiring him to state 
the nature of his interest in the insured property,?° 


4 


of loss to a schedule of property on 
file in insured’s office, a copy of 
which, itemized and valued, has been 
delivered to the adjuster, it is a sub- 
stantial compliance with the policy. 
Pearce Mfg. Co. v. Lebanon Mut. Ins. 
Co., 216 Pa. 265, 65 A 668. 

22. German-American Ins. Co. v. 
Brown, 75 Ark. 251, 87 SW 135. 

23. Brock v. Des Moines Ins. Co., 
96 Iowa 39, 64 NW 685; Wellcome v. 
People’s Equitable Mut. F. Ins. Co., 
2 Gray (Mass.) 480. 

24. Davis v. Pioneer Mut. Ins. 
Assoc., 44 Wash. 532, 87 P 829; Cam- 


eron v. Canada F. & M. Ins. Co., 6 
Ont. 392. - 
[a] If the property had been 


used for an indefinite period, it is 
not sufficient to give the cost price. 
Germier v. Springfield F. & M. Ins. 
Co., 109 La. 341, 33 S 361. 

25. Citizens’ 'F.) Ins., ete., 
Doll, 35 Md. 89, 6 AmR 360. ; 

26. McManus v. Western Assur. 
Co., 22 Misc. .269, 48 NYS 820 faff 
43 App. Div. 550, 60 NYS 1143 (aff 
167 .N. Y. 602 mem, 60 NE 1115 
mem) ]. 

27. Kaplan Ws Manufacturers’, 
etc., Mut. F. Ins. Co., 55 Pa. Super. 8. 

28. De Raiche v. Liverpool, ete., 
Ins. Co., 83 Minn. 398, 86 NW 425. 

29. Kaplan v. Manufacturers, etc., 
Mut. F. Ins. Co., 55 Pa. Super. 8. 

30. Erwin v. Springfield F. & M. 
Ins. Co., 24 Mo. A. 145; Glazer vy. 
Home Ins. Co., 113 App. Div. 235, 98 
NYS 979 [aff 48 Mise. 515, 96 NYS 
136, and rev on other grounds 190 
N.Y. 6, «82, NE).727J;,. Calhoon Vv. 
angie EK. & M. Ins. Co., 64 Pa. Super. 

[a] A general statement of own- 
ership by insured is a sufficient com- 
pliance with the requirement of a 
statement setting forth ‘‘the interest 
of the insured.’ Hinckley v. Ger- 
mania F.. Ins. Co., 140 Mass. 38, 1 NE 
737, 54 AmR 445, 

{b] Interest of lessees.—Where 
lessees erected a building which was 
to be delivered to the lessor at the 
end of the term, and effected insur- 
ance thereon, describing it as their 
building, ‘‘situate on leased land’ 
and occupied by them, a provision of 
the policy that insured’s_ interest, 
whether as owner, lessee, or other- 
wise should be truly stated is com- 
plied with by a statement that the 
building belongs to the lessees and 
that no one else has any interest 
therein. Fowle v. Springfield F. & 
ye: Ins. Co., 122 Mass. 191, 23 AmR 
308. 

{c] Carrier’s insurance. (1) 
Where a fire policy indemnifying a 
earrier against loss of property in 
its possession,’ and for which it 
might be liable, did not require the 
earrier to explain its liability any 
further than to give its own inter- 
est and the interest of all others in 
the property, it was complied with 
by annexing to the proofs of loss a 
statement of the names of the own- 


Co. Vv. 


380 [26 0. J.] 


_although the statement shows a total loss.31  How- 


ever, a condition that insured deliver a particular 
account of the loss, ete., does not require a state- 
ment of the nature of insured’s interest.3? <A re- 
quirement that insured’s title and interest be stated 
refers to his title and interest at the time of the 
loss.23 The fact that a partnership name is used 
in the proofs of loss instead of the names of the 
individual partners does not invalidate the proofs 
on the ground that the interest of insured is not 
stated therein;** and it is not necessary to disclose 
the fact that the name of the insured in fact 
represents a limited partnership.*® 

[§ 487] (3) Encumbrances. Insured is com- 
monly required to state in the proofs of loss whether 
there are encumbrances on the insured property.*° 
But if the requirement is that the ownership of 
the property or insured’s interest therein be stated, 
encumbrances are not included and need not be 
mentioned.*7 A statement that the property be- 
longs to insured and that no other person has any 
interest therein is a sufficient statement that there 
is no encumbrance on it.*§ 

[§ 488] (4) -Other Insurance. It is usual to 
require insured to state any other insurance on 
the property in his proofs of loss,?® but a substan- 
tial compliance with the requirement is sufficient.*° 
If the requirement is that all other insurance be 
set forth in detail, a copy of the descriptions in 
other policies is enough;*! and if it is that insured 
furnish a copy of the deseriptions and schedules in 
other policies, a list of such policies with the names 
of the companies, the number and amount of each, 
the dates of expiration, and copies of the written 
portions, is a substantial compliance.** If the pol- 
ley requires the proofs to set forth copies of the 
written portions of other policies, insured must com- 
ply therewith;*? but there is a substantial compli- 
ance with the requirement where the proofs name 
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the other policies, specify the insurer and the 
amount of the risk, and describe the policies as 
covering the same property and as ‘‘concurrent with 


the one herein described,’’ and the written portions 


of the latter are given in the proofs;** and a re- 
quirement that the proofs shall state other insur- 
ance and set forth a copy of the descriptions in 
all policies is substantially complied with by proofs 
describing the property and setting forth the ex- 
istence of additional concurrent insurance in a 
named company.*® The requirement that the proofs 
contain a statement of other insurance and copies 
of the written portions of all policies covering the 
property does not require a copy of any portion of 
the policy issued by the insurer in question,*® nor 
of the applications on which other policies were 
issued, although such applications are made parts 
of such policies or are indorsed on them.** Nor 
must the copies of the written portions of the other 
policies be absolutely correct; it is a substantial 
compliance to state the substance of them without 
errors which might prejudice the insurer.*® If 
proofs are made on a blank furnished by the insurer 
which calls for date, term, indorsement, premium, 
and name of the imsurer in other policies, but not 
for copies thereof, failure to give copies, the date 
called for by the blank being given, does not make 
the proofs defective.*9 Where the proofs state that 
the insurance on the property amounts to a certain 
sum, giving the sum for which the policy was. 
written, and no more, it is a compliance with a pro- 


-yision requiring the proofs to state whether there 


was other insurance;°° and a requirement that other 
insurance shall be stated has no application where 
there is no other insurance.®! Policies offered to 
insured but not accepted need not be set out under . 
a requirement that all insurance be stated, whether 
valid or not.5? Where there are several insurers, 
insured need not state or attempt to state the- share 


ers of the goods lost, and the value |v. Howard Ins. Co., 117 N. Y. 108, 22) Mass. 591, 92 NE 998; Walsh v. 


of the goods, and the damages sus- | NE 578. 


Philadelphia F, Assoc., 127 Mass. 


tained by each, so far as they could [a] After-acquired interest. — A | 383; Taylor v. Aitna Ins. Co. 120: 


be stated. Force v. St. Paul F. & M. 
Ins. Co., 81 App. Div. 633, 80 NYS 
708. (2) A policy issued to carriers 
insured them and other owners as 
interest might appear against loss by 
fire on property of every description 
loaded or not loaded in cars, in their 
custody as warehousemen, forward- 
ers, carriers, or otherwise, contained 
in a freighthouse. It provided that 
in case of loss the companies named 
as insured, although they might not 
be liable for any loss, should give 
notice to the insurer who was_ in- 
sured, and that the notice should be 
conclusive on the insurer as to who 
in addition to the companies named 
was so insured. After loss the car- 
riers submitted an itemized state- 
ment of the destroyed articles in the 
form of two schedules, one contain- 
ing articles which the_ carriers 
claimed were included in the policy, 
and the other articles which might 
be included. It was held that this 
was a sufficient proof of loss to en- 
title the owner of property included 
in the latter list to recover on_the 
policy. Kellner v. Philadelphia Fire 
Assoc., 128 Wis. 2838, 106 NW 1060, 


116 AmSR 45. Carrier’s liability in- 


surance see Liability Insurance. 

31. Wellcome v. People’s Mut. F. 
Ins. Co., 2 Gray (Mass.) 480; Sher- 
boneau vy. Beaver Mut. F. Assoc., 30 
U. C. Q. B. 472. 

32. Gilbert v. North American F. 
Ins. Co., 23 Wend. (N. Y.) 438, 35 
AmD 543. 

33. Mauck v. Merchants, ete. F. 
Ins. Co., 20 Del. 325, 54 A 952; Jones 


provision that the preliminary proof 
of loss should state the interest of 
insured and all others in the prop- 
erty has no application to the inter- 
est which a party acquired after de- 
struction of the property. Mauck v. 
Merchants’, etc., F. Ins. Co., 20 Del. 
325, 54 A 952, 

[b] Change of interest. — (1) 
Where the insurance is effected by 
one for the benefit of himself and 
others, the proof need not. state 
changes in the respective interests 
of the owners. Walsh v. Washing- 
ton Marans: Coins ZN. sY. U4275 G2) 
If insured was the owner at the time 
of the loss, he may properly describe 
his interest as sole ownership, al- 
though ‘after the loss and before 
making the proofs he made an as- 
signment for the benefit of creditors. 
Jones v. Howard Ins. Co., 117 N. Y. 
103, 22 NE 578 [aff 10 NYSt 120, 27 
NYWklyDig 167]. 

[c] Use of the present tense in 
the proof of loss is sufficient, al- 
though the proof is dated after the 
loss. Wicking v. Citizens’ Mut. F. 
Ins. Co., 118 Mich. 640, 77 NW 275. 

34. Karelsen v. Sun Fire Office, 
122 N. Y. 545, 25 NE 921 [aff 48 Hun 
621, 1 NYS 387]. 

35. Clement v. British America 
Assur. Co., 141 Mass. 298, 5 NE 847. 

36. Citizens‘ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
450, 77 A 278 [cit Cyc]; Calhoon v. 


Girard F. & M. Ins. Co., 64 Pa. Super. 
82; Markle v. Niagara Dist. Mut. F. 
Ins. Co., 28 U. «C.- Qi B. 625. 

37. Jenks v. Orient Ins. Co., 206 


Mass. 254. 

38. Davis v. Grand Rapids F. Ins. 
Co., 15 Misc. 236, 36 NYS 792 [aff 
157 N. Y. 685 mem, 51 NE 1090 
mem]. 

39. Battaille v. Merchants’ Ins. 
Co., 3 Rob. 384; Blakeley v. Phoenix 
Ins. Co.; 20 Wis. 205, 91 AmD 388. 

40. Lounsbury v. Protection Ins. 
Co., 8 Conn. 459, 21 AmD 686. And 
see cases infra note 41 et seq. 

41. Towne v. Springfield F. & M. 
Ins. Co., 145 Mass. 582, 15 NE 112. 

42. Scottish Union, ete. Ins. Co. 
v. Keene, 85 Md. 263, 37 A 33. 

43. Blakeley v. Phoenix Ins. Co., 
20 Wis.,205, 91 AmD 388. 

44. Jones v. Howard Ins. Co., 117 
N. Y. 103, 22 NE 578 [aff 10 NYSt 
120, 27 NYWklyDig 167]. 

45. Swofferd Bros. Dry Goods Co. 
¥ American Cent. Ins. Co., 76 Mo. A.-* 


46. Miller v. Hartford F. Ins. Co., 
70 Iowa 704, 29 NW 411. 

47. Miller v. Hartford F. Ins. Co., 
70 Iowa 704, 29 NW 411. 

48. Miller v. Hartford F. Ins. Co., 
70 Iowa 704, 29 NW 411. 

49. Georgia Home Ins. Co, v. 
Goode, 95 Va. 751, 30 SE 366. 

Estoppel to assert defects in 
ee on insurer’s forms see infra 

50. Schilansky v. Merchants’, etc., 
F. Ins. Co., 20 Del. 293, 55 A 1014. 

51. Phoenix Ins. Co. v. Perkey, 92 
Ill. 164; Erwin v. Springfield F. & M. 
Ins. Co., 24 Mo. A. 145. 

52. Partridge v. Milwaukee Me- 
chanics’ Ins. Co., 138 App. Div. 519, 43 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for which each is liable.5? 

[§ 489] (5) Cause and Circumstances of Loss. 
Insured is generally required to state the origin of 
the fire and the circumstances thereof;5+ but a 
mere requirement of a particular account of the 
loss does not call for a statement as to the cause 
or manner thereof.®> It is a sufficient compliance 
with a requirement that insured state when and 
how the fire originated to say that it did not origi- 
nate by any act, procurement, or design on his 
part, or in consequence of fraud or evil practice 
done or suffered by him, and that nothing had been 
done with his consent or privity to violate the 
conditions of the policy;°* or, if true, to say that 
the cause is unknown to him.5? A stipulation re- 
quiring insured to state such knowledge or informa- 
tion as he is able to obtain in reference to the fire 
only requires as full a statement as, without fault 
on his part, he is able to furnish,®® and does not 
require him to state that he has no such knowledge 
or information.®° 

[§ 490] d. Verification. A requirement that in- 
sured shall verify his proofs of loss or make affi- 
davit as to his loss must be substantially complied 
with,®° in the absence of any statute inconsistent 
therewith.*t The absence of a statement of venue 
in the jurat invalidates the affidavit accompanying 
the proofs,®* and the defect cannot be cured by a 
subsequent affidavit of the notary before whom the 
oath was administered.®* However, compliance with 
a stipulation that the affidavit of loss shall be made 
before the nearest magistrate is not a condition 
precedent to recovery.®* The requirement of proof 
of loss under oath means the oath of insured, and 
is not met by proof of loss under the oath of 
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another.® Accordingly, a verification by insured’s 
husband or wife * or by his agent ®7 is not ordi- 
narily sufficient. But in the absence of a require- 
ment for verification by insured, verification by an 
agent is sufficient;°® and such verification is suffi- 
cient also where the insurance was procured by the 
agent, and insured is not acquainted with the 
facts,°® or where insured is a nonresident of the 
state 7? and ignorant of the facts.71 Where the 
policy is issued to a firm, the proof of loss must 
be verified by one of the partners.7? 

[§ 491] G. Conclusiveness on Insured. If the 
insurer has been misled by, or has changed its 
position in reliance on, statements in the notice or 
proofs of loss, insured is estopped from question- 
ing their truthfulness; and it has been held that 
if an incorrect statement of a material matter 
has been made through mistake, insured must fur- 
nish an amended statement before the trial of an 
action on the policy; otherwise he cannot show that 
the facts were not as stated.7* By the weight of 
authority, however, unless the statements are fraud- 
ulently made or the facts are such as to estop 
him from disputing them, insured is not conclusive- 
ly bound by statements in the notice or proofs;‘ 
much less is he bound by statements in the magis- 
trate’s certificate furnished as part of the proofs,”¢ 
or by an inventory made by him some time before’ 
the fire and having no connection with the insur- 
ance contract,’? or by statements in proofs furnished 
under an additional policy issued by a different 
insurer.*8 Accordingly insured is not bound by and 
hence may contradict bona fide misstatements as 
to the origin of the fire,’® or as to the extent of 
the loss or the value of the property;®° nor is he 


NYS 632 [aff 162 N. Y. 597 mem, 57 
NE 1119 mem]. 

53. Fuller v. Detroit F. & M. Ins. 
Co., 36 Fed. 469, 1 LRA 801. 

54. Glazer v. Home Ins. Co., 113 
App. Div.. 235, 98 NYS 979 [aff 48 
Mise. 515, 96 NYS 136, and rev on 
other grounds 190 N. Y. 6, 82 NE 
727]; Calhoon v. Girard F. & M. Ins. 
Co., 64 Pa. Super. 82. 

55. Catlin v. Springfield F. Ins. 
Co., 5 F. Cas. No. 2,522, 1 Sumn. 434. 

56. Hartford F. Ins. Co. v. Red- 
ding, 47 Fla. 228, 37 S 62, 110 AmSR 
118, 67 LRA 518; McNally v. Phoenix 
Inss Co4 7137 N.Y. 389,.33 NE 475 
[rev 16 NYS 696]; Howard Ins. Co. 
v. Hocking, 115 Pa. 415, 8 A 592. 

57. Fla—Hartford-F. Ins. Co. v. 
Redding, 47 Fla. 228, 37 S 62, 110 
AmSR 118, 67 LRA 518. 

Iowa.—Warshawsky v. Anchor 
Mut. F. Ins. Co., 98 Iowa 221, 67 NW 
237. 5 

Mich.—Marx Vv. Williamsburgh 
City F. Ins. Co., 192 Mich. 497, 158 
NW 1052. 

N. Y.—Jones v. Howard Ins. Co., 
117 N. Y. 103, 22 NE 578 [aff 10 NYSt 
120, 27 NYWklyDig 167]. 

Can.—Bell v. Hudson Bay Ins. Co., 
44 Can. S. C. 419, 21 AnnCas 788 
[allowing app 3 Sask. L. 2191]. 

58. McNally v. Phcenix Ins. Co., 
1374Nee W889) 83 INE) 475, freval6 
NYS 696]. : 

59. McNally v. Phoenix Ins. Co., 
137. N. Y. 389. 33 NE 475. 

60. Ky.—Phcenix Ins. Co. v. Crea- 
son, 14 KyL 573. 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co.. 113 Md. 430, 
450, 77 A 378 [cit Cyc]. 

N. Y.—Glazer v. Home Ins. Co., 113 
App. Div. 233, 98 NYS_979 [rev_on 
other grounds 190 N. Y. 6, 82 NE 
727). 

Pa—Universal ae Vv. 
Morin, 13 Wkly * 

Vt.—Spooner v. Vermont Mut. F. 


Ins. Co. 


Ins. Co., 53 Vt. 156. 


Ont.—Greaves v. Niagara_ Dist. 
Mut, HL Ins, Co. 25,.uaeG,-Qas. 2m: 

awe aes of proofs see supra 
er Levi v. Palatine Ins. Co, 75 
N. H.'551, 78°A 617. 

62. McManus v. Western Assur. 
Co., 22 Misc. 269, 48 NYS 820 [aff 43 
App. Div. 550, 60 NYS 1143 (aff 167 
N. Y. 602 mem, 60 NE 1115 mem)]. 

63. McManus v. Western Assur. 
Co., 22 Misc. 269, 48 NYS 820 [aff 
43 App. Div. 550, 60 NYS 1143 (aff 
167 N. Y. 602 mem, 60 NE 1115 
mem) ]. But see Slocum vv. Sara- 
toga, ete, F. Ins. Co., 149 App. Div. 
867, 134 NYS 72 (where the court 
said that the omission of venue is 


amendable in furtherance of jus- 
tice). 

64. Adtna Ins. Co. vy. Miers, 5 
Sneed (Tenn.) 139. 

65. St. Paul F. & M. Ins. Co. v. 
Mittendorf, 24 Okl. 651, 104 P 354, 


28 LRANS 6651. : 

66. Spooner v. Vermont Mut. F. 
Ins: (Co; 53kiV t0'5.6. 

67. Konicz v. Teutonia Ins. Co., 8 
Pa) Dist: $51 5922, Pa. €o.+249 


68. German F. Ins, Co. v. Grunert, 
112 Til. 68,)1 NE’ 113. 
69. Sims v. State Ins. Co., 47 Mo. 


54,4 AmR 311. 

70. Brunswick-Balke-Collender Co. 
v. Northern Assur. Co., 142 Mich. 29, 
105 NW 76. : 

71. Gump v. National Union F., 
Ins. Co. 15 OnCir. ‘Ct: Na S428. 

72. Myers v. Council Bluffs Ins. 
Co., 72 Iowa 176, 33 NW 453. 

73. Case v. Manufacturers’ F. & 
M. Ins. Co.,; 82 Cal. 268, 21 P 848, 22 
P 1083; McLean v. American Mut. F. 
Ins. Co., 122 Iowa 355,98 NW 146; 
Schmidt v. Mutual City, etc., F. Ins. 
Co., 55 Mich. 432, 21 NW 878. , 

[a] Thus where a distinct proposi- 
tion as to the extent of the insurer’s 


| liability has been incorporated in the 


proofs of loss and accepted and acted 
on by the insurer, insured is bound 


thereby. McLean v. American Mut. 
F. Ins. Co., 122 Iowa 355, 98 NW 146. 

74.. Campbell v. Charter Oak F. & 
M. Ins. Co., 10 Allen (Mass.) 213. 

75. Hanover F. Ins. Co. v. Lewis, 
28 Fla. 209, 10 S 297; McMaster v. 
Insurance Co. of North America, 55 
N. Y. 222, 14 AmR 239 [aff 64 Barb. 
536]; Schild v. Phoenix Ins. Co., $ 
OhS&CP 45, 16 OhNP 134; Downey 
v. National F.;Ins: \GCo.,° 47 Wi Nai 
386, 87 SE 487; Tucker v. Colonial 
Eins. Co4758 Ws. Va. 30/75 SHs86: 

Conclusiveness of statements in 
examination of insured on oath see 


infra § 498. 
76. Birmingham -F. Ins), Cov. Vv 
Pulver, “126 Ill. 329, 18 NE 804, 9 


ee 598 (statement of amount of 
oss). 
77. Beyer v. St. Paul F. & M. Ins. 


Co., 112 Wis. 138, 88 NW 57. 

78.6) Hillock -vi-+Traders’ Ins. Co., 
54 Mich. 531, 20 NW 571; Brum- 
baugh v. Home Mut. F. Ins. Co., 20 


Pa. Super. 144 (statement of amount 
of loss). 

79. White v. Merchants’ Ins. Co., 
93 Mo. A. 282; White v. Royal Ins. 
Co., 149 N. Y. 485, 44 NE 77 [aff 8 
Mise. 613, 29 NYS 323]; Smiley v. 
Citizens’ Fy; etc.; Ins. Co., 14 W.Va. 
33; Waldeck v. Springfield F. & M. 
Ins. Co., 53 Wis. 129, 10.NW 88. 

so. Ark.—Fidelity-Phenix F. Ins. 
Co. v. Friedman, 117 Ark. 71, 174 SW 
215, 218 [cit Cye]. : 

Cal.—Cook v. Lion F. Ins. Co., 67% 
Cal. 368, 7 P 784. 

Conn.—Cahill v. Royal Ins. Co., 108 
A 544, 547 [cit Cyc]. 

Del.—Continental Ins. Co. v. Rosen- 
berg, 23 Del. 174, 74 A 1078. 

Ill.—Commercial Ins. Co. v. Huck- 
berger, 52 Ill. 464; Adtna Ins. Co. v. 
Stevens, 48 Ill. 31. 

Iowa.—Corkery v. Security F. Ins. 
Co., 99 Iowa 382, 68 NW 792, 

Kan.—Clark v. Milwaukee Me- 
chanics’ Ins. Co., 105. Kan. 728, 185 P 
1056 [cit Cyc]; Boutross v. Palatine 
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concluded by an accidental omission of articles 
which should have been inecluded.®+ 
ments in the proofs tending to show breach of war- 
ranty may be overcome by proof that there was 


no breach of warranty in, faet.®? 


true that statements in the proofs are not binding 
on insured where they are made merely on infor- 
mation,®* or where before the trial insured has no- 
tified insurer of the error in his proofs, so that 
there is no surprise,** and the original statements 
have not been acted on,8° or where the proofs were 
prepared by an agent of insurer.®® 


Ins. Co;, Ltd., 100° Kan. 2574, 164. P 
1069 [cit Cyc]. 


Ky.—New Orleans Ins. Co. v. 


_O’Brian, 8 Kyl 7865. 


La.—Central Glass Co. Ltd. v. 
German-American Ins. Co., 10 La. A. 
(Orleans) 22. 

Mich.—Marx v. Williamsburgh City 
F. Ins. Co., 192 Mich. 497, 158 NW 
1052; Gristock vy. Royal Ins. Co., 84 
Mich. 161, 47 NW 549; Sibley v. 
Prescott Ins. Co., 57 Mich. 14, 23 
NW 473. 

N. Y.—Frees v. National Ben 
Franklin F. Ins. Co., 163 App. Div. 
57, .148 NYS 790; Miaghan v. Hart- 
ford .F.. Ins.- Co. °24 Hun 68; Hoft- 
man v. Attna F. Ins. Co., 24 N. Y. 
Super. 501, 19 AbhPr 225 [aff 32 N. 
Y. 405, 88 AmD 337]; American Ins. 
Co. v. Griswold, 14 Wend. 399. 

Tenn.—Laurenzi v. Atlas Ins. Co., 
131 Tenn. 644, 176 SW 1022. 

W. Va.—Teter v. Franklin Ins. Co., 
74 W. Va. 344, 82 SE 40; Bentley v. 
Standard F. Ins. Co., 40 W. Va. 729, 
23 SE 584. 

Wis.—Beyer v. St. Paul F. & M. 
Ins. Co., 112 Wis. 138, 88 NW 57. 

Wyo. ° Kahn v. Traders’ Ins. Co., 4 
Wyo. 419, 34 P 1059, 62 AmSR 47. 

[a] Insured may amend the 
proofs at the trial so as to increase 
the amount of his claim. Miaghan 
MO eae F. Ins. Co., 24 Hun (N. 

-) 58. 

{b] ‘Valuation of arbitrators.— 
Where insured in his final proofs 
adopts the valuation of the arbitra- 
tors, he is bound by such valuation, 
in the absence of fraud. Morley v. 
Liverpool, ete., Ins. Co., 85 Mich. 210, 
48 NW 502. 

Proofs as evidence of value: 
Admissibility see infra § 753. 
Sufficiency see infra § 762. 

81. Commercial Ins. Co. v. Huck- 
berger, 52 Ill. 464; AXtna Ins. Co. v. 
Stevens, 48 Ill. 31; Names v. Union 
Ins. Co., 104 Iowa 612, 74 NW 14; 
Rockey v. Firemen’s Ins. Co., 83 App. 
Div 1688) "82! NYS) 12 0;esikahny tiv. 
Traders’ Ins. Co., 4 Wyo. 419, 34 P 
1059, 62 AmSR 47. 

82. Cummins vy. Agricultural Ins. 
Col, 6%) NOY 2609.23) AmR1L-Lrev. 
5 Hun 554]; Parmelee v. Hoffman F. 
AnsViCo,, 54. IN. pn 193), 

[a] Additional insurance. — A 
statement in the proofs of additional 
insurance which would avoid the pol- 
icy does not estop insured from prov- 
ing that there was no valid addi- 
tional insurance. McMaster vy. In- 
surance Co. of North America, 55 N. 
Ye 222} 14 .AmR239> [aff 64 Barb. 
536]; Mead v. American F. Ins. Co., 
13 App. Div. 476, 43 NYS 334. 

[b] Vacancy.—A statement in the 
proof of loss that the premises were 
vacant does not preclude insured 
from showing the circumstances un- 
der which the house had been va- 
cated and that it was not in fact 
vacant. Cummins v. Agricultural 
ins.” Co.; 67 N.Y. 260; 23°AmR 111 
[rev 5 Hun 554]. 

83. White v. Royal Ins. Co., 149 
N. Y. 485, 44 NE 77 [aff 8 Misc. 613, 
29 NYS 323]. 

84. Hanover F. Ins. Co. v. Lewis, 
28 Fla. 209, 10 S 297; White v. Royal 
Ins. Co., 149 N. Y. 485, 44 NE 77 [aff 
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So any state- | General. There 


Especially is it 


r§§ 491-492 


H. Fraud and False Swearing—l. In 


is usually a provision in policies 


of fire insurance that any fraud or false swear- 
- ing by insured relating to the loss, or in the proofs 
of loss, will forfeit any right of recovery under 
the policy. Such. a provision is valid and enforce- 
able,’7 and in order to defend on this ground the 
insurer is not required to tender back to insured 
the premium which he has paid.*® 
fraudulent overvaluation in the proofs or state- 
ments of loss will defeat recovery under the pol- 


Accordingly a 


icy;8® and the same is true where insured fraudu- 


8 Misc. 618, 29 NYS 3231; Waldeck 
v. Springfield F. & M. Ins. Co., 
Wis. 129, 10 NW 88. 

85. White v. Royal Ins. Co., 149 
N. Y. 485, 44 NE 77 [aff 8 Misc. 613, 
29 NYS 323]. 

86. Cook .v.. Lion F...-Ins, Co. 67 
Calris68;4 1-5. Got; Crittenden We 
Springfield F. & M. Ins. Co., 85 Iowa 
652, 52 NW 548, 39 AmSR 321; Cast- 
ner v. Farmers’ Mut. F. Ins. Co., 50 
Mich. 273, 15 NW 452; Star Union 
Lumber Co. v. Finney, 35 Nebr. 214, 
52 NW 1113. 

87. U. S.—Claflin  v. Common- 
wealth: Ins;).Co.; 4110.U..:S. -81,. 3“SCt 
507, 28 L. ed. 76; Perry v. London 
Assur. Corp., 167 Fed. 902, 93 CCA 
302; Weide vy. Germania Ins. Co., 29 
F. Cas, No. 17,358, 1 Dill. 441; Huch- 
berger v. Merchants’ F. Ins. Co., 12 
F. Cas. No. 6,822, 4 Biss. 265; Geib v. 
International Ins. Co., 10 F. Cas. No. 
5,298, 1 Dill 443. 

Ark. —German-American Ins. Co. v. 
Brown, 75 Ark. 251, 87 SW 135. 

D. C.—-Dumas v. Northwestern 
wa ins. Co., 12 App. 245, 40 LRA 

Fla.—Southern Home Ins. 
Putnal, 57 Fla. 199, 231, 49 s “993 
fieit ‘Cyc: 

Ill.—Kavooras v. Illinois Ins. Co., 
167 Ill. A. 220. 

Ind.—American Ins. Co. v. Pag- 
gett, 128 NE 468. 

Iowa.—Carey v. Home Ins. Co., 97 
Iowa 619, 66 NW 920; Lamb vy. Coun- 
cil Bluffs Ins. Co., 70 Iowa 238, 30 
NW 497; Lewis v. Council Bluffs Ins. 
Co., 63 Iowa 193, 18 NW 888. 

Ky.—Security Ins. Co. vy. Bronger, 
6 Bush 146; German Ins, Co. v. Reed, 
13 KyL 207. But see Pheenix Ins. 
Co. v. Wintersmith, 98 SW 987, 30 
KyL 369 (where the court said that 
fraudulent misrepresentations as to 
the extent of the loss, made to Se- 


‘cure proceeds of the policy, do not 


avoid the policy, although they may 
prevent a recovery to the extent of 
their falsity). 

La.—Schmidt v. Philadelphia Un- 


derwriters, 109 La. 884, 33 S 907;: 


Regnier v. Louisiana State M. & F. 
Ins. Co, 12 La.’ 336; ( Bonfigliom vi 
Bh eae how Ins. Co., 1 La. A. (Orleans) 
308. 

Me.—Warner v.:Narragansett Mut. 
F. Ins. Co., 111 Me. 590, 90 A 706; 
Pottle v. Liverpool, etc., Ins. Co., 109 
Me. 584, 85 A 1058; Rovinsky v. 
Northern Assur. Co., 100 Me. 112, 60 
A 1025; Hilton v. Phoenix Assur. Co., 
92 Me. 272, 42 A 412; Hanscom v. 
Home Ins. Co., 90 Me. 338, 38 A 324; 
Linscott v. Orient Ins. Co., 88 Me. 
497, 34 A 405, 51 AmSR 435; Dolloff 
v. Phoenix Ins. Co., 82 Me. 266, 19 A 
396, 17 AmSR 482. 

Mass.—Little v. Phcenix Ins. Co., 
123 Mass. 380, 25 AmR 96. 

Mich.—Hanover F. Ins. Co. v. Man- 
nasson. 29 Mich, 316. 

Mo.—Arel v. First Nat. F. Ins. Co., 
195: Mow A. 16577190) SW. 78s" Bald ve 
Western Underwriters’ Assoc., 106 
Mo. A. 476, 81 SW 227. 

Nebr.—Home Ins. Co. v. Winn, 42 
Nebr. 331, 60 NW 575. 

N. H.— Sleeper v. New Hampshire 
F. Ins. Co., 56 N. H. 401 

N. Y.—Anibal v. Insurance Co. of 


North America, 84 App. Div. 634, 82 
NYS 600; Chamberlain v. Insurance 
Co. of North America, 3 NYS 701. 

Okl.—Royal Ins. Co. v.- Scritch- 
field, 51 OKI. 523, 152 P -97; Orient 
Ins. Co. v. Van Zant- Bruce Drug Co., 
50. OKI. 568,<151,-P 323. 

Or.—Fowler v. Phenix ae. Co., 35 
Ori Bos b-Pr42t. 

Pa.—Reiter v. Michigan Commer- 
cial Ins. Co., 61 Pa. Super. 587; Ellis 
v. Agricultural Ins."Co3ti ba: ‘Super. 
264, 42 WkKlyNC 374. 

Tenn.—Pheenix Ins. Co. v. Munday, 
5 Coldw. 547. 

Tex.—Lion F. Ins. Co. v. Starr, 71 
Tex. 733, 12 SW 45. 

Va.—Virginia F. & M. Ins. Co. v. 
Vaughan, 88 Va. 832, 14 SE 754; 
Moore v. Virginia F. & M. Ins. Co., 
28 Gratt. (69 Va.) 508, 26 AmR 378. 

Wis.—Meyer v. Home Ins. Co., 127 
Wis. 293, 106 NW 1087; Gettelman v. 
Commercial Union Assur. Co., 97 
Wis. 237, 72 NW 627; F. Dohmen Co, 
v. Niagara F. Ins. Co., 96 Wis. 38, 71 
NW 69. 

Man.—-Maple Leaf Milling Co. v. 
Colonial. Assur. Co., 27 Man. 621, 
36 DomLR 202, [1917] 2 WestWkly 
1091 [allowing app 22 DomLR 822]. 

Sask.—Bell v. Hudson’s Bay Ins. 
Co., 2 Sask. L. 355° [app dism 3 Sask. 
Ex 19 (app allowed on other grounds 
44 Can. S. C. 419, 21 AnnCas 788)]. 

[a] Interest and encumbrances.— 
(1) A statement that no other per- 
son than insured has an “interest” 
in the property may be true, although 


the property is encumbered. Amper-. 


sand Hotel Co. v. Home Ins. Co., 62 
Misc. 116,115 NYS 1108 [rev on other 
grounds 131 App. Div. 361, 115 NYS 
480]. (2) A statement that “the 
property insured belonged to” in- 
sured, “and no other person or per- 
sons had any interest therein, ex- 
cept,’”” the remainder of the blank not 
being filled out, was true, aithough 
the property was mortgaged, as it 
should not be construed to mean that 
the property was not encumbered. 
Jenks v. Liverpool, ete., Ins, Co., 206 
Mass. 591, 92 NE 998. 

[b] Other insurance. — (1) A 
statement that there is no other in- 
surance will not constitute such 
fraud as to defeat recovery if the 
other insurance is in fact invalid 
(Bennett v. Council Bluffs Ins. Co., 
70 Iowa 600, 31 NW 948; Koeski v. 
Springfield F. & M. Ins. Co., 234 
Mass. 23, 124 NE 476; Jersey City 
Ins, Co. v. Nichol, 35 N. J. Eq. 291, 
40 AmR 625), (2) or has in effect 
been canceled (Gough v. Davis, 24 
Misc. 245, 52 NYS 947 [aff 39 App. 
Div. 639, 57 NYS 1139 xe 

88. American Ins, Co. v. Paggett, 
(Ind. A.) 128 NE 468. 

89. U. S.—Geib v. International 
Ins. Co., 10°F. Gas No. 5.298) Lpinl: 
433; Howell v. Hartford Bins. €o., 
12 F. Cas. No. 6,780; Huchberger v. 
Home’ F. Ins. Co., 12 F. Cas.” No. 
ore 5 Biss. 106; Sibley v. St. Paul 

& M. Ins. Co. 22 BF. Cas. No. 
15, 830, 9 Biss. 31 

La,—Richard D’Aigle Co; itd iv: 
Western Ins. Co., 1386 La. 777, 67 S 
827; Levert v. Home Ins, Co,, 1 La. 
A. (Orleans) 207. 

Me.—Archibald v. Granite State F. 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 492-493] 


lently undervalues property saved or includes 
in his proofs articles not insured or not lost.21 The 
policy is avoided by fraud or false swearing not 
only in the technical proofs of loss, but also in the 
inventory furnished by insured,®? or in his pre- 
liminary examination under the terms of the pol- 
icy.°8 It has been held that the provision of the 
policy as to fraud and false swearing does not 
apply to false statements by insured in his plead- 
ing,®* or in his testimony on the trial,®> but as to 
this latter there is authority to the contrary.°* It 
has been held on the one hand that under a policy 
providing for forfeiture on insured’s attempt to 
defraud, an overvaluation in the statement of loss 
may defeat a recovery, although the provision of 
the policy. requiring a sworn proof of loss is in- 
valid by statute,?? and on the other hand that, 
where an insurer waives proofs of loss on the 
ground that the policy was not in force when the 
fire occurred, it cannot defeat a recovery because 
of false statements in the rejected proofs.°® <A re- 
covery is not defeated by false statements in proofs 
made under another policy issued by a different 
company on the same property.°® 


False swearing as to one item covered by the 
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policy ordinarily avoids the whole policy, although 
as to other items the statements are correct.1 This 
has been held, even in case of total loss under 
valued policy statutes, where the policy covers both 
realty and personalty, and the false swearing re- 
lates to the personalty;? but there is authority to 
the effect that in such case a recovery is defeated 
only as to the personalty.’ 

Effect on payee or assignee. Intentional fraud 
and false swearing by insured vitiates the policy 
as to a person to whom the loss is payable, al- 
though he did not know of the fraud.* False swear- 
ing by insured in the proofs of loss precludes a re- 
covery by a subsequent assignee of the claim;® but 
the right of action of an.assignee after loss is not 
defeated by subsequent false swearing of insured 
on the trial.® 

[§ 493] 2. What Constitutes. Generally speak- 
ing, false swearing consists in knowingly and inten- 
tionally stating on oath what is not true, or the 
statement on oath of a fact as true which the party 
does not know to be true, and which he has no 
reasonable ground for believing to be true? To 
avoid the policy, the false statements must have 
been made intentionally and willfully; and in some 


inst Con ple Mens 2.00, 1.03.5, Ace 16a 
Pottle v. Liverpool, etc., Ins. Co., 108 
Me. 401, 81 A 8 Rovinsky v. 
Northern Assur. Co., 100 Me. 112, 60 
A 1025. 

Nebr.—Home Ins. Co. v. Winn, 42 
Nebr. 331, 60 NW 575 [dist Spring- 
field F. & M. Ins. Co. v. Winn, 2° 
Nebr. 649, 48 NW 401, 5 LRA 841]. . 

Nev.—Gerhauser v. North British, 
ete., Ins. Co., 6 Nev. 15. 

N. H.—Follett v. Standard F. Ins. 
Op pele Neee. 745757 92 “AL 956.5 Sleeper 
v. New Hampshire F. Ins. Co., 56 N. 
H. 401. 

N. Y.—Sternfield v. Park F. Ins. 
Co., 50: Hun 262, 2 NYS 766; Bass v. 
Williamsburgh City F. Ins. Co., 141 
NYS 555; Simon Cloak, ete., Co. v. 
AMtna Ins. Co., 141 NYS 553; Hick- 
man v. Long Island Ins. Co., 1 Edm. 
Sel. Cas. 374. 

Tex.—Fidelity-Phenix Ins. 
Sadau, (Civ. A.) 178 SW 559. 

Wis.—F. Dohmen Co. vy. Niagara F. 
Ins. Co., 96 Wis. 38, 71 NW 69. 

Eng.—Chapman vy. Pole, 22 L. T. 
Rep. N. S. 306. 

Man.—Kibzcy v. Home Ins. Co., 
[1918] 2 WestWkly 541. ; 

N. S.—Gastonguay v. Sovereign F. 
Ins. Co., 15 N. S. 334; McLeod v. 
Citizens’ Ins. Co., 13 N. S. 21. 

Ont.—MeMillan v. Gore Dist. Mut. 
Hi inst Cosl2 VU. C.4C# Bi 123, 

Que.—Larocque v. Royal Ins. Co., 
23 LCJur 217; Grenier v. Monarch 
F.,*etc., Assur. Co., 3 LCJur 100. 

[a] Overvaluation with view to 
compromise. — An overvaluation in 
the expectation that a compromise 
will be necessary for the purpose of 
obtaining what insured believes to 
‘be his actual loss is fraudulent. 
Home Ins. Co. v. Winn, 42 Nebr. 331, 
60 NW 575; Sleeper v. New Hamp- 
shire F. Ins. Co., 56 N. H. 401. 

90. Pottle v. Liverpool, etc., 
Co., 108 Me. 401, 81 A 481. 

91. Schmidt v. Philadelphia Un- 
derwriters, 109 La. 884, 33 S 907; 
Pottle v. Liverpool, ete., Ins. Co., 108 
Me. 401, 81 A 481; WRovinsky v. 
Northern Assur. Co., 100 Me. 112, 60 
A 1025; Fidelity-Phenix F. Ins. Co. v. 
Sadau, (Tex. Civ. A.) 178 SW 559; 
Meyer v. Home Ins. Co., 127 Wis. 293, 
106 NW 1087. 

92. Richard D’Aigle Co., Ltd. v. 
Western Ins. Co., 136 La. 777, 67 S 
827 (although he did not predicate 
his proof of loss on the fraudulent 
inventory). 

93. Claflin v. Commonwealth Ins. 
Co., 110 U. S. 81, 3 SCt 507, 28 L. ed. 
76; Hamberg v. St. Paul F. & M. Ins. 


Com Ve 


Ins. 


Co., 68 Minn. 335, 71 NW 388. 

94. Goldberg v. Provident Wash- 
ington Ins. Co., 144 Ga. 783, 87 SE 
1077. 

95. 
ington Ins. Co., 


Goldberg v. Provident Wash- 
144 Ga. 788, 87 SH 
1077. 


96. Kavooras v. Royal Ins. Co., 
167 Ill. A. 230; Follett v. Standard 
BY Mins, Cow TWiN add. 450) dere An BDO. 

97. Follett v. Standard F. Ins. Co., 
77 N. H. 457, 92 A 956. 

98. Havlik. v. St.. Paul, F. .&) M. 
Ins. Co., 87 Nebr. 427, 127 NW 248. 

99. Woodward v. Pittsburg Un- 
derwriters, 40 Pa. Super. 143. 

1. Me.—Pottle v. Liverpooi, 
Ins. Co., 108 Me. 401, 81 A 481. 

Minn.—Hamberg v. St. Paul F. & 
M. Ins. Co., 68 Minn. 335, 71 NW 388. 

Mo.—Arel v. First Nat. F. Ins. Co., 
195 Mo. A. 165, 190 SW 78; Hall v. 
Western Underwriters’ Assoc. 106 
Mo. A. 476, 81 SW 227. 

Or.—Fowler v. Phoenix Ins. Co., 35 
Or.1659,, 57 Pe 421. 

Tenn.—Home Ins. Co. v. Connelly, 
104 Tenn, 93, 56 SW 828. 

Va.—Moore v. Firemen’s Fund Ins. 
Co., 28 Gratt. (69 Va.) 524; Moore v. 
Virginia F. & M. Ins. Co., 28 Gratt. 
(69 Va.) 508, 26 AmR 373. 

Wis.—Worachek v. New Denmark 
Mut. Home F. Ins. Co., 102 Wis. 88, 
78 NW 411. 

Man.—Maple Leaf Milling Co. v. 
Colonial Assur. Co., 27 Man. 621, 36 
DomLR 202, [1917] 2 WestWkly 
1091; Kibzey v. Home Ins. Co., [1918] 
2 WestWkly 541. 

N. B.—Cashman v. London, etc., F. 
Ins. Co., 10 N. B. 246. 

Ont.—Harris v. Waterloo Mut. F. 
Ins: CoO. LOL Ont. te. 

2. Oshkosh Packing, etc., Co. v. 
Mercantile Ins. Co., 31 Fed. 200. 


etc., 


8. Sullivan’ v.’ Hartford ¥.. Ins. 
Co., 89 Tex. 665,36 SW 73. 
4. Chartered Bank of India, etc. 


v. North River Ins. Co., 1286 App. Div. 
646, 121 NYS 399; Merchants’ Nat. 
Bank vy. Insurance Co. of North 
America, 4 Oh. Dec. (Reprint) 340, 1 
ClevLRep 339. 

5. Monaghan vy. .Agricultural F. 
Ins. Co., 53 Mich. 238, 18 NW 797. 

6. Fields v. German American Ins. 
Co., 140 Mo. A. 158, 120 SW _ 697; 
Fields v. Queen Ins. Co., 140 Mo. A. 
168, 120 SW 700. 

7. Dumas v. Northwestern Nat. 
Ins. Co.,.12 App. (D. C.) 245, 40 LRA 
858; Atherton v. British America 
Assur. Co.:)91, Me,’,289, 39. A- 1006; 
Moadinger vy. Mechanics’ F. Ins. Co., 
2 N. Y. Super. 527; Lavenstein. v. 


Hartford F. Ins. Co., 125 Va. 191, 99 
SE 579. 

{aj Statements recklessly made 
on oath may constitute false swear- 
ing. Lavenstein v, Hartford F. Ins. 
Co., (Va.) 101 SE 331; Lavenstein v. 
Hartford F. Ins. Co., 125 Va. 191, 99 
SE 579. 

{[b] Grounds of belief.—If insured 
has reasonable grounds for believing 
a false statement to be true, he is not 
guilty of false swearing. Linscott 
v. Orient Ins. Co., 88 Me. 497, 34 A 
405, 51 AmSR 435. 

{c] Insured’s failure to read an. 
affidavit containing a false statement 
before executing it does not excuse 
its falsity. Dumas y. Northwestern 
Nat. Ins. Co., 12 App. (D. C.) 245, 40 
LRA 358. 

8. U. S.—Oshkosh Packing, etce., 
Co. v. Mercantile Ins. Co., 31 Fed. 
200; Huchberger v. Home F. Ins. Co., 
12” B.  Cas: Now 16,821) 26) Biss, “106% 
Huchberger vy. Merchants’ F.. Ins. Co., 
12 F. Cas. No. 6,822, 4 Biss. 265. 

Ark.—German American Ins. Co. v. 
Brown, 75 Ark. 251, 87 SW 1835; 
American Cent. Ins. Co. v. Ware, 65 
Ark. 336, 46 SW 129. 

Cal.—Raulet v. Northwestern Nat. 
Ins. Co., 157 Cal. 213, 107 P 292; Clark 
v. Phoenix Ins. Co., 36 Cal. 168; Mil- 
ler v. Fireman’s Fund Ins. Co., 6 Cal. 
INES Shs) « MPI De Rey 

Ga.—Phenix Ins. Co. v. Jones, 16 
Ga. A. 261, 85 SE 206, 

Hawaii.—Merricourt v. Norwalk F. 
Ins. Co., 13 Hawaii 218. 

Ind.—Franklin Ins. Co. v. Culver, 
6 Ind. 137. 

Iowa.—Helm v. Anchor F. Ins. Co., 
132 Iowa 177, 109 NW 605; Dalton v. 
Germania F, Ins. Co., 102 NW 127; 
Dalton v. Milwaukee Mechanics’ Ins. 
Co., 126 Iowa. 377, 102 NW 120; Gold- 
stein v. St. Paul F. & M. Ins. Co., 
124 Iowa 1438, 99 NW 696; Garner v. 
Mutual F. Ins. Co., 86 NW 289; Petty 
v. Mutual F. Ins. Co., 111 Iowa 358, 
82 NW 767; Huston v. State Ins. Co., 
100 Iowa 402, 69 NW 674; Runkle v. 
Hartford Ins. Co.,.99 Iowa 414, 68 
NW 712; Stone v. Hawkeye Ins. Co., 
68 Iowa 737, 28 NW 47, 56 AmR 870. 

Ky.—Western Assur. Co. v. Ray, 
105 Ky. 523, 49 SW 326, 20 KyL 1360. 

La.—Dunn v. Springfield F. & M. 
Ins, Co., 109 La. 520, 33 S 585; Baillie 
v. Western Assur. Co., 49 La. Ann. 
658, 21 S 736; Daul v. Firemen’s Ins. 
Co., 25 La, Ann. 98; Balestracei v. 
Firemen’s Ins. Co., 34 La. Ann. 844. 

Me.—Cole v. North British Mercan- 
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jurisdictions,® although not in all,° they must have’ oversight or mistake, and withont intent to per- 


been made with an intent to deceive or defraud. 
Accordingly, misstatements made by insured through 


tiles Inss’ Co:, a13)8Mie. £512, 95 A C2 
Warner v. Dirigo Mut. F. Ins. Co., 
Atl Men, 590, 90 A. {7063 (Hilton. Vv. 
Pheenix Assur. Co., 92 Me. 272, 42 A 
412; Atherton v. British America 
Assur. Co., 91 Me. 289, 39 A 1006; 
Hanscom y. Home Ins. Co., 90 Me. 
333, 38 A 324, 

Md.—German Union F. Ins. Co. v. 
Cohen PATr4y Ma.. 130,r 13%, “78 A. Git 
[cit Cyc]; Planters’ Mut. Ins. Co. v. 
Deford, 38 Md. 382. 

Mass.—Little v. Phoenix Ins. Co., 
123 Mass. 380, 25 AmR 96. 

Mich.—Knop v. National F. Ins. 
Co., 107 Mich. 323, 65. NW 228; Tie- 
fenthal v. Citizens’ Mut. F. Ins. Co., 
53 Mich, 306, 19 NW 9. 

Minn.—Hodge v. Franklin Ins. Co., 
111 Minn. 321, 126 NW i098. 

Nev.—Gerhauser v. North British, 
ete. ins: Const Never bv4. 

N. J.—Carson y. Jersey City Ins. 
Co., 48 N. J. L. 300, 39 AmR 584 [aff 
44 N. J. L. 210]; Jones v. Mechanics’ 
H/Ins, Co, 36 NY J.)d 29713 Ame 
405. 

N. Y. — Schuster v. Dutchess 
County Ins. Co., 102 N. Y. 260, 6 NE 
406; Titus v. Glens Falls Ins. Co., 81 
N. Y. 410, 8 AbbNCas 315; Nugent 


- v. Rensselaer County Mut. F. Ins. 


Co., 106 App. Div. 308, 94 NYS 605; 
Gibbs v. Continental Ins. Co,, 13 Hun 
611; Moadinger v. Mechanics’ F. Ins. 
Co., 2 N. Y. Super. 527; Gough v. Da- 
vis, 24 Misc. 245, 52 NYS 947 [aff 39 
App... Div. 6839 mem, 57 NYS 1139 
mem]; Hickman y. Long Island Ins. 
Co., 1 Edm. Sel. Cas, 374. 

Or.—Willis v. Horticultural Fire 
Relief, 77 Or. 621, 152 P 259; Ward v. 
Queen City F. Ins. Co., 69 Or. 347, 
138 P 1067; Willis v. Horticultural 
Wire Relief, 69 Or, 293, 137 P 761, Ann 
Casl1916A 449. 

Pa.—Franklin F. Ins. Co. v. Up- 
degraff, 43 Pa. 350; Swift v. Teu- 
tonia Ins. Co., 28 Pa. Super. 253; Ja- 
coby v. North British, etc., Ins. Co., 
10 Pa. Super. 366, 44 WklyNC 226. 

Tenn.—Boston. Mar. Ins. Co. Vv. 
Seales, 101 Tenn. 628, 49 SW 743; 
Pheenix Ins. Co. v. Munday, 5 Coldw. 
547, 

Tex.—Phoenix Ins. Co. v. Swann, 
(Civ. A.) 41 SW 519; Westchester F. 
Ins, Co. v. Wagner, 24 Tex. Civ. A. 
140, 57-SW 876; Phcenix Ins. Co. v. 
Shearman, 17 Tex. Civ. A. 456, 43 SW 
930. 

Va.—Lavenstein v. Hartford F. 
Ins. Co., 101 SE 3381; Lavenstein v. 
Hartford F. Ins. Co., 125 Va. 191, 99 
SE 579; North British, ete., Ins. Co. 
v. Nidiffer, 112 Va. 591, 72 SE 130, 
AnnCas1916A 464; Virginia F. & M. 
Ins. Co. v. Hogue, 105 Va. 355, 54 SH 


8. 

Wash.—Herzog v. Palatine Ins. 
Co., 36 Wash. 611, 79 P 287. 

W. Va.—Medley v. German Alli- 
ance Ins. Co., 55 W. Va. 342, 47 SE 
101, 2 AnnCas 99. 

Wis.—Beyer v. St. Paul F. & M. 
Ins; Co: 112: Wis,)1138, (88 —NW 573 
Stache v. St. Paul F. & M. Ins. Co., 
49 Wis. 89, 5 NW 36, 35 AmR 172; 
Parker v. Amazon Ins. Co., 34 Wis. 
363. 

Ont.—Mason v. Agricultural Mut. 
AIsSUPMA SSoes, 13 TWEE Cr Pi 19: 

{a] Caveless misstatements, (1) if 
innocently made, do not constitute 
false swearing. Miller v, Fireman's 
hind: Jns> Co.,” 6) ‘Calin Ay 39549792). 2 
332; Knop vy. National F. Ins. Co., 107 
Mich. 323, 65 NW 228; Follett v. 
Standard shes Ins\ Coy Wie Na radon 
A 956; Phoenix Ins. Co. v. Swann, 
(Tex. Civ. A.) 41 SW 519. (2) But 
a careless overvaluation which could 
not have been made honestly with 


cover, 


proper attention may avoid the 
policy. Leach v. Republic F. Ins. Co., 
58 N. H. 245. 

9. Ida.—Carroll v. Hartford F. 
Ins, Co., 28 Ida. 466, 154 P 985. 

Ill.—Home Ins. Co. v. Mendenhall, 
164 Til. 458, 45 NE 1078, 36 LRA 
374 [aff 64 Ill. A. 30]: : 

iowa. 
chanics’ Ins. Co., 126 Iowa 377, 102 
NW 120; Garner:v. Mutual F. Ins. 
Co., 86 NW 289; Huston v. State Ins. 
Co., 100 Iowa 402, 69 NW 674; Runkle 
v. Hartford Ins. Co., 99 Iowa 414, 68 
NW 712; Carey v. Home Ins. Co., 97 
Iowa 618, 66 NW 920. 

Me.—Atherton vy. British America 
Assur. Co., 91 Me. 289, 59 A 1006. 

Md.—German Union F. Ins. Co, v. 
Cohen, 114 Md, 130, 78 A 911. 

Mich.—Barrett v. Connecticut F. 
Ins. Co., 195 Mich. 209, 161 NW 916; 
Walker v. Western ' Underwriters’ 
Assoc., 142 Mich. 162, 105 NW 597. 

Mo.—Marion v. Great Republic Ins. 
Co., 35 Mo. 148. 

Nebr.—Springfield F. & M. Ins. Co. 
v. Winn, 27 Nebr. 649, 43 NW 401, 5 
LRA 841. 

N. Y.—Rohrbach v. Adtna Ins. Co., 
62 N. Y. 613; Cheever v. Scottish 
Union, ete., Ins. Co., 86 App. Div. 
328, $8 NYS 730; Owens v. Holland 
Purchase Ins. Co., 1 Thomps. & C. 
285 [aff 56 N. Y. 565]. 

Tex.—Fidelity-Phenix F. Ins. Co. v. 
Sadau, (Civ. A.) 167 SW 3824. 

10. U. S.—Claflin v. Common- 
wealth Ins. Co., 110 U. S. 81, 3 SCt 
507, 38 L. ed. 76. -Contra Mack v. 
Lancashire Ins. Co., 4 Fed. 59, 2 
McCrary 211. 

La.-—Richard D’Aigle Co. v. Wes- 
tern,“ins)*Co., 136. (ha. T77; 67 .Ss2 7. 

Or.—Willis v. Horticuitural Fire 
Relief, 69 Or. 293, 137 P 761, AnnCas 
1916A 449. 

Pa.—BEllis v. Agricultural Ins. Co., 
7 Pa. Super, 264, 42 WklyNC 374. 

Vt.—Mullin v. Vermont Mut. F. 
Ins. Co., 58 Vt. 118, 4 A 817. 

Va.—Moore v. Virginia F. & M. 
Ins. Co:, 28 Gratt. (69 Va.) 508, 26 
AmR 873. 

11. U. S.—Merrill v. Insurance Co. 
of North America, 23 Fed. 245; Betts 
v. Franklin F. Ins. Co., 3 F. Cas. No. 
1,378, 'Taney 171; Wiede v. Insur- 
ance Co. of North America, 29 F. Cas. 
No. 17,617. 

Ark.—Queen of Arkansas Ins, Co. 
v. Taylor, 100 Ark. 9, 138 SW 990, 
992 [cit Cyc]; American Cent.: Ins. 
Co. v. Ware, 65 Ark. 336, 46 SW 129. 

Cal.—Raulet v. Northwestern Nat. 
Ins’ Cos*157%"Cal.213, 107, P 2925 Nil- 
ler v. Fireman’s Fund Ins. Co., 6 Cal. 
A. 396, 92. P'332. 

Conn.—Cahill v. Royal Ins. Co., 108 
A 544, 546 [cit Cyc]. 

Ga.—Watertown F. Ins. Co. v. 
Grehan, 74 Ga. 642. 

Ill.—Home Ins, Co. vy. Mendenhall, 
164 Ill. 458, 45 NE 1078, 36 LRA 
374; Firemen’s Ins. Co. v. Kuessner, 
164 Til. 275, 45 NE 540; Ledford v. 
Hartford F. Ins, Co., 161, T11.:Au.233. 

Ind.——Franklin Ins. Co. vy. Culver, 6 
Ind, 127. 

Iowa.—Garner v. Mutual F. Ins. 
Co., 86 NW 289; Petty v. Mutual F. 
Ins. Co., 111 Iowa 358, 82 NW 767; 
Huston vy. State Ins. Co., 100 Iowa 
402, 69 NW 674; Runkle v. Hartford 
Ins. Co., 99 Iowa 414, 68 NW 712. 

Ky.—Springfield F. & M. Ins. Co. 
v. Shapoff, 179 Ky. 804, 201 SW 1116; 
Connecticut F. Ins. Co. v. Union Mer- 
cantile Co., 161 Ky. 718, 171 SW 407; 
Western Assur. Co. v. Ray, 105 Ky. 
523, 49 SW 326, 20 KyL 1360. 

La.—Pearce y. State, 49 La. Ann, 
643; 21. S07 37s “Central Glass Col oy. 


Dalton vy. Milwaukee Me- 


petrate a fraud, will not defeat his right to re- 
Thus, an innocent mistake in ineluding 


German-American Ins. Co., 8 La. A. 
(Orleans) 321; Tarver v. People’s F. 
Ins) 1.Co.. 6" Last A... (Orleans) wove 
Finkelstein v. Virginia Ins. Co., 4 
La. A. (Orleans) 154. 

Me.—Cole v. North British Mer- 
cantile Ins. Co., 113 Me. 512, 95 A 217; 
Hilton yv. Phoenix Assur. Co., 92 Me. 
272, 42 A 412; Atherton v. British 
America Assur. Co., 91 Me. 289, 39 A 
1006; Hanscom yv. Home Ins, Co., 90 
Me. 333, 38 A 324. . 

Mich.— Marx y. Williamsburgh 
City F. Ins. Co., 192 Mich. 497, 158 
NW 1052; Walker v. Western Under- 
writers’ Assoc. 142 Mich. 162, 105 
NW 597; Brunswick-Collender Co. v. 
Northern Assur, Co., 142 Mich. 29, 
105 NW 76. 

Mo.—Marion y. Great Republic Ins. 
Co., 35 Mo. 148; White v. Merchants’ 
Ins. Co., 93 Mo. A. 282. 

Nebr.—Citizens Ins. Co. v. Herpol- 
sheimer, 77 Nebr. 232, 109 NW 160. 

N. J.—Mick v. Royal Exch. Assur. 
Corp:, i8% N.S, L628, 94 A “808. 

N. Y. — Schuster v. Dutchess 
County Ins. Co., 102 N. Y. 260, 6 NE 
406, 23 NYWklyDig 426 [aff 19 NY 
WklyDig 187]; Titus vy. Glens Falls 
Ins. Co., 81 N. Y. 410, 8 AbbNCas 
315; Rohrbach v. 4tna Ins. Co., 62 
N. Y. 613; Nugent v. Rensselaer 
County Mut. F. Ins. Co., 106 App. Div. 
308, 94 NYS 605; Cheever v. Scottish 
Union, etc., Ins. Co., 86 App. Div. 
328, 83 NYS 730; Dresser v. United 
Firemen’s Ins. Co., 45 Hun 298, 12 
NYSt 434 [aff 122 N. Y. 642, 25 NE 
956]; Gough v. Davis, 24 Misc, 245, 
52 NYS 947 [aff 39 App. Div. 639 
mem, 57 NYS 1139 mem]; Mortimer 
ve New York 3. Ins.’ Go. '2)-Us S: ck. 
Mag. 452. 

N. C.—Boyd v. Royal ins. Co., 111 
N. C. 372, 16 SE 389. 

Oh.—Cochran v. Amazon Ins. Co., 7 
Oh. Dec. (Reprint) 276, 2 CincLBul 
54; Merchants’ Nat. Bank v. Insur- 
ance Co. of North America, 4 Oh. Dec. 
(Reprint) 340, 1 ClevLRep 339. 

Pa.—Thierolf v. Universal F. Ins. 
Co.,., 140). Pac 3%, 20. A. AT2. -Bronklin 
F, Ins. Co. v. Updegraff, 43 Pa. 350; 
Jacoby .v. North British, etc., Ins. 
Co.,.10 Pa. Super. 366, 44 WklyNC 
226; Thomas v. Western Ins. Co., 5 
Pa. Super. 388. 

Tenn.—Boston Mar. Ins. Co, v. 
Scales, 101 Tenn, 628, 49 SW 748. 

Tex.—Lion F. Ins. Co. v. Starr, 71 
Tex. 7338, 12 SW 45; Westchester F. 
Ins. Co. v. Wagner, 24 Tex. Civ. A. 
140, 57 SW 876; Phoenix Ins. Co. v. 
Swann, (Civ. A.) 41 SW 519; Phoenix 
Ins. Co. v. Shearman, 17 Tex. Civ. 
A. 456, 48 SW 930. 

Vt.—Mosley v. Vermont Mut.’ F. 
Ts."Coy 557 Vt. daze 

Va.— Virginia F. & M..Ins. Co. v. 
Hogue, 105 Va. 355, 54 SE 8. 

Wash.—Pencil v. Home Ins. Co., 3 
Wash. 485, 28 P 1031. 

Wis.—Parker y. Amazon Ins. Co., 
34 Wis. 3638. 

Wyo.—Kahn v. Traders’ Ins. Co., 4 
Wyo. 419, 34 P 1059, 62 AmSR 47. 

N. S.—Harrison v. Western Assur. 
Co. 35 N.S: 488. 

Ont.—Harris v.. Waterloo Mut. F. 
Ins. Co., 10 Ont. 718. 

[a] Mistake of law.—Misstate- 
ments made through mistake of law 
do not constitue false swearing. Hil- 
ton v. Phoenix Assur. Co., 92 Me. 272, 
42 A 412; German Union F. Ins. Co. 
v. Cohen, 114 Md. 130, 78 A 911; Citi- 
zens Ins. Co. v. Herpolsheimer, 77 
Nebr. 232, 109 NW 160; Schuster v. 
Dutchess County Ins. Co., 102 N. Y. 
260. 6 NE 406. 7 

[b] A statement of opinion, al- 
though erroneous, dces not defeat a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ad 


§ 493] 


in the claim articles not covered 


or articles not injured or destroyed,!* or an over- 
valuation due to mistake or error of judgment with- 
out fraudulent intent,!* or an innocent undervalua- 
tion of goods saved,!* will not cause a forfeiture 
of the policy. So the policy is not forfeited by 
insured’s innocent omission to mention an en- 
cumbrance,’® or by any other bona fide accidental 
Erroneous statements in proofs pre- 
pared by the insurer or its agents or under its di- 
rection and at its instance are not within the pur- 
view of the policy,!® provided the facts are made 
And while there 
is authority to the contrary,?° it has been held that, 


omission.?? 


known to the insurer’s agent.19 


recovery. Titus v. Glens Falls Ins. 
Co., 81 N. Y. 410, 8 AbbNCas 315. 


12. Cal. — Miller vy. Fireman’s 
Hund sins, Co. 6 Cals A. 395,92 «2 
332 : 


La.—Rafel v. Nashville M. & F. 
Ins. Co., 7 La. Ann. 244. 

Md.—German Union F. Ins, Co. v. 
Cohen, 114 Md. 130, 78 A 911. 

Mich.—Tubbs v. Dwelling-House 
Ins. Co., 84 Mich, 646, 48 NW 296; 
Farmers’ Mut. F.. Ins. Co. v. Gargett, 
42 Mich. 289, 3 NW 954. 

N. C.—Boyd v. Royal Ins. Co., 111 
N. -C.. 372,16 SH 389. 

Oh.—Cochran vy. Amazon Ins, Co., 7 
Oh. Dec. (Reprint) 276, 2 CincLBul 
54. 
Pa.—Swift v. Teutonia Ins. Co., 28 
Pa. Super. 253. : 

Va.—vVirginia F. & M. Ins. Co. v. 
Hogue, 105 Va. 355, 54 SE 8. 

13. Kearney v. Security Ins. Co., 
67 Pa. Super. 179. 

14... U. S.—Republic F. Ins. Co. v. 
Weide; 14 Wall. 375, 20 “Li ed.. 894; 
Spring Garden Ins. Co. v. Amuse- 
ment Syndicate Co., 178 Fed. 519, 102 
CCA 29; Oshkosh Packing, etc., Co. 
v. Mercantile Ins. Co., 381 Fed. 200; 
Putnam vy. Com. Ins. Co., 4 Fed. 753, 
18 Blatchf. 368; Mack v. Lancashire 
Ins. Co., 4 Fed. 59, 2 McCrary 211; 
Huchberger v. Merchants’ F. Ins. Co., 
12 F. Cas. No. 6,822, 4 Biss. 265 [aff 
12 Wall. 164, 20 L. ed. 364]; Huchber- 
ger v. Providence Washington Ins. 
Co., 12 F. Cas. No. 6,828 [aff 12 Wall. 
164, 20 L. ed. 364]; Sibley v. St. Paul 
F. & M. Ins. Co., 22 F. Cas. No. 12,830, 
9 Biss. 31. 

Ark.—American Cent. Ins. Co. v- 
Ware, 65 Ark. 336, 46 SW 129; Ger- 
man-American Ins. Co. v. Brown, 75 
Ark. 251, 87 SW 135. 

Tll.—St. Onge v. Hartford F. Ins. 
Cone 204 yilde Ae Lait 

Jowa.—Goldstein v. St. Paul F. & 
M. Ins. Co., 124 Iowa 143, 99 NW 
696; Erb v. German-American Ins. 
Co., 98 Iowa 606, 67 NW 583, 40 LRA 
845; Stone v. Hawkeye Ins. Co., 68 
Iowa 737, 28 NW 47, 56 AmR 870. 

‘Ky.—Connecticut F. Ins. Co. v. 
Union Mercantile Co., 161 Ky. 718, 


171 SW 407; Western Assur. Co. v. 
Ray, 105 Ky. 523, 49 SW 326, 20 
KyL 1360. 


La.—Dunn y. Sprirgfielad F, & M. 
Ins. Co., 109 La. 520, 38 S 585; Daul 
v. Firemen’s Ins. Co., 35 La. Ann. 
98; Rafel v. Nashville M. & F. Ins. 
Co, 7%, La. Ann) 244: "Tarver, v. -Peo- 
ple’s F. Ins. Co., 6 La. A. (Orleans) 
aye) 


Me.—Archibald vy. Granite State F. 
Ins. Co., 117 Me. 205, 103 A 162; Hil- 
ton v. Phcenix Assur. Co., 92 Me. 272, 
42 A 412; Ne Home Ins. Co., 
90 Me. 333, 38 A : 

Mass. —Towne v. Springfield F. & 
M. Ins. Co., 145 Mags. 582, 15 NE 
112. j : 

Mich.—Tiefenthal v. Citizens’ Mut. 
¥F. Ins. Co., 53 Mich, 306, 19 NW 9. 

Mo.—Walker v. Phcenix Ins. Co., 62 
Mo. A, 209. 


[26 C. J.—25] 
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by the policy 2 


Nev.—Gerhauser v. North British, 
etc., Ins: 'Col,"6 Nev. 15. 

N. H.—lLeach v. Republic F. Ins. 
Cos. 58 IN. H. 245: 

N. J.—Carson v. Jersey City Ins. 
Co., 48 N. J. Li 300, 39 AmR 584 [aff 
44. Nie Jel 2101" Jersey, City, Ins, 
eee v. Nichol, 35 N. J. Eq. 291, 4 AmR 
625. 

N. Y.—Owens v. Hoiland Purchase 
Ins. Co., 56 N. Y. 565-[aff 1 Thomps. 


& C. 285]; Nugent v. Rensselaer 
County Mut. F. Ins. Co., 106 App. 
Div. 308, 94 NYS 605; Cheever v. 


Scottish Union, etc., Ins. Co., 86 App. 
Div. 328, 838 NYS 730; Simon Cloak, 
ete: Co. Va tina) Ins. (Cog Lai NYS 
5538; Hirschman v. Fireman’s Fund 
Ins. \Cos 723. -NYVS 7S O’Brien’ ‘y. 
Prescott Ins. Co, 11 .NYS 125 frev 
on other grounds 134 N. Y. 28, 31 NE 
265]; Hickman v. Long Island Ins. 
Co., 1 Edm. Sel. Cas. 374. 

Tenn.—Phenix Ins, Co. 
day, 5 Coldw. 547. 

Tex.—Phoenix Ins. Co. v. Shear- 
man, 17 Tex. Civ. A. 456, 43 SW 930. 

Vt.—Mosley v. Vermont Mut, F. 
Ins. Co., 55, Vt. 142: 

Wis.—Dogge v. Northwestern Nat. 
Ins. Co., 49 Wis. 501, 5 NW 889. 

N. S.—-Doull v. Fire Ins. Co., 18 N. 
S. 511, 6 CanLTOccNotes 541. 

Ont.—Parsons v. Citizens’ Ins. Co., 
43 U. C. Q. B. 261; Ross v. Commer- 
cial! Union Assur. Co. 26° U. €..@)B: 
SoZ sabPark) -v.ePheenix: [nsiCo,,. 19. Ww. 
C. Q. B. 110; Rice v. Provincial Ins. 
Cost Us CY Ci Pas, 


v. Mun- 


15. Springfield F. & M. Ins. Co. v. 
Shapoff, 179° Ky. 804, 201 SW 
1116. 

16. Miller v. Fireman’s Fund Ins. 


Couw6iiCal vA. 395,192 osc Dresser 
v. United Firemen’s Ins. Co., 45 Hun 
1298, 12 NYSt 434 [aff 122 N. Y. 642, 
25 NE 956]; Ampersand Hotel Co. v. 
Home Ins. Co., 62 Misc. 116, 115 NYS 
1108 [rev on other grounds 131 App. 
Div. 361, 115 NYS 480 (rev on other 
grounds 198 N. Y. 495, 91 NE 1099, 28 
LRANS 218, 19 AnnCas 839)]; Thie- 
rolf v, Universal F. Ins. Co., 110 Pa. 
37, 20 A 412; Jacoby v. North British, 
ete., Ins. Co., 10 Pa. Super. 366, 44 
WklyNC 226; Reddick v. Saugeen 
Mut. F. Ins. Co., 14 Ont. 506 [aff 15 
OntieAs oes. 

17. American Cent. Ins. Co. v. 
Ware, 65 Ark. 336, 46 SW 129; Hilton 
vy. Phoenix Assur. Co., 92 Me. 272, 42 
A 412; Atherton y. British America 
Assur. Co., 91 Me. 289, 39 A 1006; 
Gough v. Davis, 24 Misc. 245, 52 NYS 
947 [aff 39 App. Div. 639 mem, 57 
NYS 1139 mem]. 

18. West Ccaats Lumber Co. v. 
State Imv., etc., Co., 98 Cal. 502, 33 
P 258; Garner v. Mutual F. Ins. Co., 
(lowa) 86 NW 289; Star Union Lum- 
ber Co. v. Finney, 35 Nebr. 214, 52 
NW 1113; Babayan v. Phenix Ins. 
Co., 14 OntWN 17%. 

19. Hanover F. Ins. 
nasson, 29 Mich. 316. 

20. Hansen vy. American Ins. Co., 
57 Iowa 741, 11 NW 42% 


Co. v. Man- 
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if the facts are known to the agent of the insurer, 
an incorrect statement by insured in his proofs 
does not work a forfeiture.21 
ery because of false swearing, the false statements 
must be material.?? 
by insured of the amount or value of the property 
destroyed will not defeat his entire claim;?* and 
where the amount of the loss is so considerably in 
excess of the insurance that an exaggeration of 
the amount or of the value could not operate to 
defraud or to injure the insurer, and there could 
be no motive for fraudulent exaggeration, an over- 
‘valuation is not ground for forfeiture.24 But it has 
been held that if insured willfully makes a false 


To preclude a recov- 


Henee a slight exaggeration 


21. Fuhrman vy. London Sun Ins. 
Office, 180 Mich. 439, 147 NW 618, 
AnnCas1$16A 456; Pearman v, Farm- 
ers. Mute He Ens Com, CMOneAn oie 
SW 292; Maher v. Hibernia Ins. Co., 
67 N. Y. 283; Rohrbach y. Aetna Ins. 
Cos 6G2eNueYer6Le. 

22. Ala.—Feibelman v. Manches- 
ae F. Assur. Co., 108 Ala. 180, 19 S 

Ill.—Forehand y. Niagara Ins. Co., 
58 Ill. A. 161. 

Iowa.—Huston v. State Ins. Co., 
100 Iowa 402, 69 NW 674; Lamb v. 
Council Bluffs Ins. Co., 70 Iowa 238, 
30 NW 497. 

Ky.—Pheenix Ins. Co, v. Winter- 
smith, 98 SW 987. 30 KyL 369. 


Me.—Hanscom v. Home Ins. Co., 
90 Me. 333, 38 A 324. \ 
Md.—Planters’ Mut. Ins. Co. v. De- 


ford, 38 Md. 382, 

Mass.—Little v. Phoenix Ins. Co., 
123 Mass. 380, 25 AmR 96. 

Minn.—Hodge vy. Franklin Ins. Co., 
111 Minn. 321, 126 NW 1098; Ham- 
berg vi St. Pauli hs & Ma Ins: Coz 638 
Minn, 335, 71 NW 388. 

Mo.—Marion y. Great 
Ins. Co., 35 Mo. 148. 

Nev.—Gerhauser v. North British, 
ete.~ Ins= Conn) Nev~ diva: 

N. J.—Jones v. Mechanics F. Ins. 
Co., 36 N. J. L. 20, 13 AmR 405: 
N.Y titus. ve Glens Halls ine: 
Co., 81 N.-Y. 410, 8 AbbNCasgs 315. 


Republic 


Tex.—Fidelity-Phenix Ins. Co. v. 
Sadau, (Civ. A.) 167 SW 334. 
Vt.—Mullin vy. Vermont Mut, F. 


Inse Coy oSy Vite sddiog caavAUesiire 

Wash.—Herzog v. Palatine Ins. Co., 
36 Wash. 611, 79 P 287. 

W. Va.—Deitz v. Providence Wash- 
ington Ins. Co.,.33 W. Va. 526, 11 SH 
50, 25 AmSR 908. 

Wis.—Parker vy. Amazon Ins. Co., 
34 Wis. 363. 

Wyo.—Kahn vy. Traders’ Ins. Co., 
4 Wyo..419, 34 P 1059, 62 AmSR 47. 

N. B.—Steeves v. Sovereign F. Ins. 
Co., 20 N. B. 394. 

[a] Matters held material.—(1) 
The terms of a settlement made with 
other insurers. Weide v. Germania 
Ins; Co} 29) E: iCas./No.275358, 1 Dill: 
441. (2) The person of whom prop- 
erty was purchased, the price paid, 
and the manner of payment. Claflin 
vy. Commonwealth Ins, Co., 110 U. S. 
Siero SCE 5.015, 128 ol edwniG. 

{b] Statutory .proofs.— A false 
statement by insured in a statutory 
proof of loss as to a fact not re- 
quired .by the Insurance Act, to be 
stated, will not vitiate a claim for 
loss. Patterson yv- Oxford Farmers 
Mut. F. Ins. Co, 4 OntWN 140, 23 
OntWR 122. % OomLR 369. 

23. Hodge v. Franklin Ins. Co., 111 
Minn, 222, 126 NW 1098; Tamberg v. 
St. Paul F. & M. Ins. Co., 68 Minn. 
335, 7£ NW 388; Riley v. Attna Ins. 
Co., 80 W. Va. 236, 92 SE '417, LRA. 
£92 7H) 983. 

24. U. S—Shaw v. Scottish Com- 
mercial Ins. Co., 1 Fed. 761. 

Me.—Hanscom v. Home Ins, Co., 90 
Nearer ge si aSueA woos 
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statement of pretended losses,?5 or knowingly ren- . 


ders false invoices,?® he cannot recover, although 
the actual loss exceeds the amount of the insur- 
ance. According to some cases, in order to defeat 
a recovery, the false statements must have misled 
the insurer to its injury;27 but there is authority 
to the contrary;?8 and under a provision that 4 
policy shall be void on any attempt to defraud, it 
is not essential that the fraud be consummated.*? 
Where it is doubtful which of several insurers 
is liable, it is neither fraud nor attempted fraud 
to claim the whole amount of the loss from each, 
if done without fraudulent intent.*° 
to fill in the blank statement in the proofs of 
‘amount claimed’’ with the whole sum where a 
portion has been assigned after loss, as the state- 
ment does not necessarily imply that the amount 
is claimed by insured.*! And in case of an oral 
contract for insurance, it does not constitute fraud 
for insured to pay the premium after loss without 
disclosing that there has been a loss.°? 

[§ 494] 3. By Agent. While it has been held 
that an agent is not a legal representative of 
insured within a provision of the policy avoiding 
it in case of fraud or false swearing by insured or 
his legal representatives,?? yet fraud or false 
swearing on the part of an agent to whom insured 
has unreservedly delegated the duty of making 


Miss.—Home Ins. 
thal, 36 S 1042. 


Co. v. Lowen- 


FIRE INSURANCE 


Nor is it fraud’ 


127 Wis. 293, 106 NW _ 1087; 


chek v. New Denmark Mut. Home F 


[§§ 493-495 


proofs of loss is ordinarily imputable to insured, 
and hence defeats a reecovery;** and a like rule 
obtains where insured, without investigation, swears 
to a fraudulent claim prepared by the agent.2> But 
this rule does not apply where the agent acts in- 
nocently, and the insurer has not been misled;** 
nor does it apply to the fraudulent acts of an 
agent ex necessitate, if insured is innocent.3? So 
where the preperty of a married woman is under 
the control and management of her husband as her 
agent, she is not precluded from recovering on a 
policy in her favor by the husband’s false swear- 
ing in reference to the loss, unless the false state- 
ments were made with her knowledge and com- 
plicity ;°° and a like rule obtains where the wife 
innocently swears ‘to false proofs of loss prepared 
by the husband.*° 

[§ 495] I. Certificate of Magistrate.*° It is 
usual to insert in policies a stipulation that insured, 
if required, shall furnish a eertificate of a magis- 
trate, notary, or other like officer located in the 
vicinity, as to the loss, and the circumstances and 
amount thereof. While there is dictum to the con- 
trary,** such a stipulation is valid,*? in the absenee 
of inconsistent statutory regulations,*? and it must 
be complied with.44 However, the contract in this 
respect, as in others, is to be liberally construed 
in favor of insured,*> and a substantial compliance 


Wora- 44. U. S.—People’s Bank v. Atina 


Ins. Co., 74 Fed. 507, 20 CCA 630; 


Nebr.—Jensen v. Palatine Ins. Co., 
81 Nebr. 523, 116 NW 286; Home Ins. 
Co. v. Winn, 42 Nebr. 331, 60 NW 
575; Springfield F. & M. Ins. Co. v. 
Winn, 27 Nebr. 649, 43 NW 401, 5 
LRA 841. 

Tex.—Camden F. Ims. Assoc. v. 
Puett, (Civ. A.) 164 SW 418; Phcenix 
Ins. Co. v. Shearman, 17 Tex. Civ. A. 
456, 48 SW 930. 

[a] Under valued-policy statutes 
rendering the company liable for the 
loss of buildings to the extent of the 
insurance without regard to the real 
value at the time of loss, a fraudu- 
lent overvaluation in the proofs is 
immaterial. Oshkosh Packing, etc., 
Co. v. Mercantile Ins. Co., 31 Fed. 
200; Barnard v. People’s F. Ins. Co., 
66 N. H. 401, 29 A 1033; Sullivan v. 
Hartford F. Ins. Co., 89 Tex. 665, 26 


SW 73; Cayon v. Dwelling House 
Ins. Co., 68 Wis. 510, 32 NW 540. 
25. Dolloff v. Phoenix Ins. Co., 82 


Me. 266, 19 A 396, 17 AmSR 482. 

26. Capital F. Ins. Co. v. Beverly, 
T4eOhwOinwet.. 468; SA'Ohz ‘Cine Dec, 
87; Vaughan v. Virginia F. & M. Ins. 
Co., 102 Va. 541, 46 SH 692. 

27. U. S.—Shaw v. Scottish Com- 
mercial Ins. Co., 1 Fed. 761. 

Towa.—Dalton v. German Ins. Co., 
102 NW 1131 mem; Dalton v. Ger- 
mania F. Ins. Co., 102 NW 127; Dal- 


ton v. Milwaukee Mechanics’ Ins. 
Co., 126 fowa 377, 102 NW 120. 
Ky.—Germania F ins; sC@o.Hcv. 


Nickell, 178 Ky. 1, 198 SW 534. 

Mich.—Fuhrman v. Sun Ins. Office, 
180 Mich. 439, 147 NW 618, AnnCas 
1916A 466. 


Miss.—Home Ins. Co. v. Lowen- 
thal, 36 S 1042. 
Mo.—Pearman v. Farmers’ Mut. 


F. Ins), Go,,. (A.) .214 SW. 292. 

Nebr.—Home Ins. Co. v. Winn, 42 
Nebr. 331, 60 NW 575; Springfield 
F. & M. Ins. Co. v. Winn, 27 Nebr. 
649, 43 NW 401, 5 LRA 841. 


Tex,—Fidelity-Phenix F. Ins. Co. 
v. Sadau, (Civ. A.) 167 SW 334. 
28. Fowler v. Phoenix Ins. Co., 


85 Or. 559, 57 P 421; Virginia F. & 
M. Ins. Co. v. Vaughan, 88 Va. 832, 
14 SE 754. 

[a] If the false statement is lia- 
ble to prejudice insurer, it avoids 
the policy. Meyer v. Home Ins. Co., 


Cox 


Ins. Co., 102 Wis. 88, 78 NW 411. 
29. Follett v. Standard F. Ins. Co., 
UilmNG Ede 94 Oo Co OLOs 
80. Bennett v. Council Bluffs Ins. 
Co., 70 Iowa 600, 31 NW 948. 
31. Lamb v. Council Bluffs 
70 Iowa 238, 30 NW 497. 
Co. v. Kuess- 


Ins. 


32. Firemen’s Ins. 


ner, 164 Ill. 275, 45 NE 540. 

83. Metzger v. Manchester. F. 
Assur. Co., 102 Mich. 334, 63 NW 
650. 


84. Mick v. Royal Exch. Assur. 
Corp., 87 N. J. L. 607, 91 A 102, 52 
LRANS 1074. 


35. Mullin v. Vermont Mut. F. 
Ins. Gos. 58 Vt. 123504) Ai8iT. 
36. Mick v, Royal Exch. Assur. 


Corp., 87 N. J. L. 628, 94 A 808. 

87. Evans v. Crawford County 
Farmers’ Mut. F. Ins. Co., 130 Wis. 
189, 109 NW 952, 118 AmSR 1009, 


9 LRANS 485. 
88. Metzger v. Manchester F. 


Assur. Co., 102 Mich. 334, 68 NW. 
650.6) 
89. Boston Mar. Ins. Co. v. Scales, 


101 Tenn. 628, 49 SW 748; Virginia 
FF. & M. Ins. Co. v. Hogue, 105 Va. 
355, 54 SE 8. 

40. Conclusiveness of statements 
in Souetnonse on insured see supra 
§ 491. 

41. German-American Ins. Co. v. 
Norris, 100 Ky. 29, 37 SW 267, 18 
KyL 537,66 AmSR 324. 

42. U. S.—A@®tna Ins. Co. v. .Peo- 
ple’s Bank, 62 Fed. 222, 10 CCA 342. 

Mo.—Sullivan v. Germania F. Ins. 
Co., 89 Mo. A. 106. 

Pa.—Kelly v. Sun Fire Office, 141 
Pa. 10, 21 A 447, 28 AmSR 254 [overr 
Davis Shoe Co. vy. Kittanning Ins. 
Co 138) ePa. Hi 12 008A. 838) 27). Am Skt 
904; Universal F. Ins. Co. v. Block, 
109 Pa. 585, 1 A 523]. 

S. C.—McBryde: v. South Carolina 
Mut. dns. Co. 55:8. C. 589, 33 SH 
729, 74 AmSR 769. 

Ont.—Morrow v. Waterloo County 
WM Grek LL TSan Onn Foomatic Oly test hate 

43. Aurora F. Ins. Co. v. Johnson, 
46 Ind. 315; Bailey v. Hope Ins. Co., 
56 Me. 474; Springfield F. & M. Ins. 
Co. v. Nelms, (Tex. Civ. A.) 184 SW 
1094; Shannon v. Hastings Mut. F. 
Ins, -Co., 26" Ui! C.nC. VPs s80 batt (2 
Ont. A, .8hAF 


— 


Aitna Ins. Co. v. People’s Bank, 62 
Fed) 224, £0) CGAT342. 

Ala.—Fire Ins. Companies y. Fel- 

oa 77 ee aaa 54 AmR 58. 
onn.—Daniels v. Equitable F. 
Ins. Co., 50.Conn. 551. ; 

Ill.—Great Western Ins. 
Staaden, 26 Ill. 360. 

Mass.—Johnson v. Phenix Ins. Co., 
112 Mass. 49, 17 AmR 65. 

Mo.—Nooman y. Hartford F. Ins. 
Co., 21 Mo. 81; De Land v. Adtna Ins. 
Co., 68 Mo. A. 277; Hubbard v. North 
British, ete:, Ins. Co., 57 Mo. A. 12; 
Sullivan y. Germania F. Ins. Co., 89 
Mo. A. 106. 

N. Y.—Glazer v. Home Ins: Co., 
113 App. Div. 235, 98 NYS 979 [rev 
on other grounds 190 N. Y. 6, 82 NE 
727]; Gottlieb v. Dutchess County 
Mut. Ins. Co., 89 Hun 36, 35 NYS 71. 

Pa.—Visher v. Allemania F. Ins. 
Co., 81 PittsbLegJNS 294. 

Wash— Egan vy. Merchants’ 
Assoc., 40 Wash, 513, 82 P 898. 

Can.—Logan v. Commercial Union 
Ins, "@o,.9l 33 .Gan, So ees 2 0b 


COs AN, 


Fire 


Alta.—Forest vy. Home Ins. Co., 5 
Altar ahse 288 

N. B.—Le Blane v. Commercial 
Union Ins. Co., 35 N. B. 665. 

N. S.—O’Connor v. Commercial 
Union ~Assur: Co.,'.14 N. °S.338: 
Moody v. Attna Ins. Co., 3 N. S. 


173. 
Ont.—Morrow v. Waterloo County 
Mut. #. Ins. Co., 39° U.C. @.'B. 441; 
Cammell vy. Beaver, ete., Mut. F. Ins. 
Co., 39 U. C. Q. B. 1; Kerr v. Brit- 
sh America Assur. Co., 32 U. C. Q. B. 


Que.—Racine v. Equitable Ins. Co., 
6 LCJur 89; Scott v. Phoenix Ins. Co., 
Stuart (L. C.) 3547 5 

Compare Attna Ins. Co. v.. Miers, 
5 Sneed (Tenn.) 139 (where the court 
said that the certificate was not in- 
tended as a condition precedent to 
the insurer’s liability). 

[a] Contents of certificate. — A 
certificate not stating the amount of 
the loss is not sufficient. Borden v. 
Provincial Ins. Co., 18 N. B. 381. 

45. Williams v. Niagara F. Ins. 
Co., 50 Iowa 561; Agricultural Ins. 
Co. v. Bemiller, 70 Md. 400, 17 A 
380; Paltrovitch v. Phoenix Ins. Co., 
143. N.. Y.. 73, 37 NB. 6393. 25u TRA: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 495] 


therewith is sufficient.4* Unless the policy so pro- 
vides, the certificate is not part of the proofs of 
loss.47 Accordingly, it need not be furnished with 
or as a part of them,*®. and the time limited for 
furnishing proofs does not apply to it, but it may 
be furnished within a reasonable time after de- 
mand.*® Moreover the certificate need not be fur- 
nished unless the insurer demands it,5° and the 
demand must be made within a reasonable time.®! 
An objection to proofs of loss because they do 
not include a certificate is equivalent to demanding 
one;°* but a general statement that the terms of 
the policy must be strictly complied with is not.®3 
It has been held that, if a certificate is furnished 
without demand, an objection to it as defective is 
not a demand for a certificate;°4 but there is au- 
thority to the contrary.®> A certificate of the magis- 
trate nearest the property insured is sometimes 
required, in which ease a certificate of a magistrate 
farther distant is insufficient,®* unless it is other- 
wise provided by statute.°7 The word ‘‘nearest’’ in 
this stipulation refers to the office, not the resi- 
dence, of the magistrate;°® and precise measure- 
ments or calculations of a few feet, or in the 
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country a few rods, will not be made, where there 
has been a bona fide attempt to fulfill the require- 
ments of the policy.°® 

Excuse for noncompliance. In many jurisdic- 
tions the refusal of the proper magistrate to make 
the certificate in spite of diligent effort on the 
part of insured to procure it is no excuse for non- 
compliance.®° However, this rule has been disap- 
proved by several courts;*! and in some states the 
magistrate’s refusal may constitute an excuse under 
statutory provisions.® 

Who is a ‘‘magistrate.’’ It has been held that a 
coroner is a magistrate within a stipulation requir- 
ing a magistrate’s certificate,®? and that a notary 
public is not;°* but policies now as a rule permit 
the certificate to be made by notaries.®& 

Disqualification of magistrate. Policies usually 
require the certificate of a magistrate or other like 
officer who is not concerned in the loss as creditor or 
otherwise °* and not related to insured,®? and to 
entitle him to recover the certificate must comply 
with this requirement.°* However, the certificate 
need not state on its face that the magistrate is 
not interested in the loss or related to insured.®? 
S.—Herkins v. Provincial Ins. 


198 [aff 68 Hun 304, 23 NYS 38]; 56. Williams v. Queen’s Ins. Co., 
Turley v. North American F. Ins. |39 Fed. 167; Noonan v. Hartford F. 
‘Co., 25 Wend. (N. Y.) 3274. UMS CO lume Ow nel GO tulieb) . av. 

46. U. S—wWilliams v. Queen’s} Dutchess County Mut. Ins. Co., 89 
INSRCO;, coo Hed. 167. Hun 36, 35 NYS 71; Gilligan v. Com- 

Conn. — Lockwood v. Middlesex |} mercial F. Ins. Co., 20 Hun 93 [aff 87 
Mut. Assur. Co., 47 Conn, 553. N. Y. 626]; Morrow v. Waterloo 

Kan,.—Germania F, Ins. Co. v. Cur-|County Mut. F. Ins. Co., 39 U. C. 
ran, 8 Kan. 9. Q. B. 441. 


Mo.—Swearinger v. Pacific F. Ins. 
Co., 66 Mo. A. 90. 

N. Y.—Brown v. Hartford F. Ins. 
Co., 52 Hun 260, 5 NYS 230 [aff 132 
N. Y. 539, 30 NE 68]; Attna F. Ins. 
Co. v. Tyler, 16 Wend. 385, 30 AmD 


57. Vorous v. Phenix Ins. Co., 102 
Wis. 76, 78 NW 162. 

58. Agricultural Ins. Co. v. Bemil- 
ler, 70 Md. 400, 17 A 380; Paltro- 
vitch v. Phoenix Ins. Co., 143 N. Y. 
73, 37 NE. 639, 25 LRA 198 [aff 68 


90; Cornell v. Le Roy, 9 Wend. 163.|Hun 304, 23 NYS 38]; Russell _v. 
Oh.—National Ins. Co. v. Strong, | Agricultural Ins. Co., 19 App. Div. 

Boe Oneweine Cty 1 Oke 625, 46 NYS 186; Turley v. North 
Wis.—Badger v. Glens Falls Ins.| American F. Ins. Co. 25 Wend. 

Co., 49 Wis. 389, 5 NW 845. (N. Y.) 374; Oswalt v. Hartford F. 
Ont.—McRossie v. Provincial Ins.|Ins. €o., 175 Pa, 427, 34 A 735 

Co., 34 U. C.'Q. B. 55; Mann v. West- | (semble). ‘ 

ern Assur. Co,, 19. UC @: Bo.314. 59. Ill—American Cent. Ins. Co. 


v. Rothchild, 82 Ill. 166; Peoria M. 


47. See cases infra notes 48, 49. ( : 
48. Merchants’ Ins. Co. v. Gibbs,|& KF. Ins. Co. v. Whitehill, 25 Ill. 
56 N. J. L. 679, 29 A 485, 44 AmSR | 382. 


413; McNally v. Phoenix Ins: Co., 137 
N. Y. 389, 33 NE 475 [rev 16 NYS 
696]. 


Iowa.—Williams v. Niagara F. Ins. 
Co., 50 Iowa 561. 
Md.—Agricultural Ins. Co. v. Be- 


is 1 bia Ins. Co. v. Law-/| miller, 70 Md. 400, 17 A 380. 
Seed 38 ‘Pet. (ies Sao. Ole OF 2 1. e de Nebr.—German-American Ins. Co. 
512; Badger v. Glens Falls Ins. Co.,|v. Etherton, 25 Nebr. 505, 41 NW 


49 Wis. 389, 5 NW 845. ; 

50. Mo.—Sullivan v. Germania F. 

Ins. Co., 89 Mo. A. 106; Burnett v. 
American Cent. Ins. Co., 68 Mo. A. 
348; Swearinger v. Pacific F. Ins. 
Co., 66 Mo. A. 90. ‘ 
. Y.—MeNally v. Phoenix Ins. 
Co. 187 NOY e880) ioc Nis 4 be [hey 
16 NYS 696]; Jones v. Howard Ins. 
Go.,. 117, N.Y. 103,522 NE’ 578. 

Pa.—Moyer v. Sun Ins. Office, 176 
Pa. 579, 35 A 221, 53 AmSR 690. 

S. D.—Norris v. Equitable 
Assoc., 19 S. D. 114, 102 NW 306. 
- Tex.—Astna Ins. Co. v. Shacklett, 
Civ. A.) 57 SW 583. : 
Ratt ube v. Merchants’ Fire 
Assoc., 40 Wash. 513, 82 P_898. 

Man.—Robinson v. Midland F, Ins. 
Co., 26 Man. 398, 34 WestLR 577. 

51. Adtna Ins. Co. v. Shacklett, 
(Tex. Civ. A.) 57 SW 583; Robinson 
vy. Midland F. Ins. Co., 26 Man. 398, 
34 WestLR 577. 

52. Williams v. Queen’s Ins. Co., 
39 Fed. 167; Pha: i Germania 
F. Ins. Co., 89 Mo. A. : 

53. Moyer v. Sun Ins. Office, 176 
Pa. 579, 35 A 221, 53 AmSR 690. 

54, Swearinger v. Pacific F. Ins. 
Co., 66 Mo. A. 90; Jones v. Howard 
Ins. Co., 117 N. Y. 103, 22 NE 578 
faff 10 NYSt 120, 27 NYWklyDig 
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/Htna Ins. 
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55. Co. v. People’s 
Bank, 62 Fed. 222, 10 CCA 342. 


| 


406. 

N. Y.—Smith v. Home Ins. Co., 47 
Hun 30; Turley v. North American 
F. Ins. Co., 25 Wend. 374. 

Pa.—Oswalt v. Hartford F. Ins. 
Co, 175 Pa.-427,' 84 Avi35 (semble): 

60. U. S.—Columbian Ins. Co. v. 
Lawrence, 2 Pet. 25, 7 L. ed. 335, 10 
Pet. 507, 9 L. ed. 512; Adtna Ins. Co. 


v. People’s Bank, 62 Fed. 222, 10 
CCA 342. 
Ind.—Home Ins, Co. v. Duke, 43 


Ind. 418; Protection Ins. Co. v. Pher- 
son, 5 Ind. 417. 
Me.—Leadbetter v. Etna Ins. Co., 
13 Me. 265, 29 AmD 505. 
Mass.—Johnson v. Phenix Ins. 
Co., 112 Mass. 49, 17 AmR 65. 
Minn.—Lane v. St. Paul F. & M. 
Ins. Co., 50 Minn. 227, 
Tiere Ao J 
N. J.—Roumage v. Mechanics’ F. 
GALS (Oye, 1S IN a gl eT, 
Wash.—Egan v. Merchants’ 
Assoc., 40 Wash. 513, 82 P 898. 
Hng.—Mason v. Harvey, 8 Exch. 
819, 155 Reprint 1585; Oldman v. 
Bewicke, 2 H. Bl. 577 note a, 126 
Reprint 713; Routledge v. Burrell, 
H. Bl. 254, 126 Reprint 148; Wors- 
ley v. Wood, 6 T. R. 710, 101 Reprint 
785. y 
Can.—Logan v. Commercial Union 
Ins. Co., 13 Can. S.C. 270. 
N. B.—Borden v. Provincial Ins. 
(Chops MLW ENB ek ls 


Fire 


52 NW 649,:| 39 


N. 

COme LAueNease lous os 

Que.—Scott v. Phoenix Assur. Co., 
Stuart (L. C.) 354. 

61. Home Ins. Co. v. Schiffs, 103 
Md. 648, 64 A 63; De Land v. Attna 
€o:, 68 Mo; vA. 2775 Walker we 
Phoenix Ins. Co., 62 Mo. A. 209; Lang 
v. Eagle EF. Co., 12 App. Div. 39, 42 
NYS 539; Smith v. Home Ins. Co., 
47 Hun 30. 

62. Noone v. Transatlantic F. Ins. 
Co., 88 Cal. 152,°26'°P 1:03. 

63. Kerr Vv. British America 
ASSUr COs isa Uae Oe Bib6o. 

64. Cayon v. Dwelling-House Ins. 
Co., 68 Wis. 510, 32 NW 540. But 
see Schultz v. Merchants’ Ins. Co., 
57 Mo. 331 (where the court said 
that the word ‘magistrate’ does not 
necessarily imply an officer exercis- 
ing judicial functions, and might 
well be held to embrace notaries and 
commissioners of deeds). 


65. See cases passim this sec- 
tion. 
66.- Autna Ins. Co, “vy. Miers, 5 


Sneed (Tenn.) 139 (semble); Wright 
v. Hartford F. Ins. Co., 86 Wis. 522; 
Stevens v. Phoenix Ins. Co., 32 N. B. 
394; Ganong v. Aftna Ins. Co., il 
N. B. 75; McRossie v. Provincial Ins. 
Coy 34" We C. Oo Bebe 

[a] A magistrate whe had prop- 
erty burned in the same fire as that 
in question (1) is concerned in the 
loss (Ganong v. Atna Ins. Co., 11 
N. B. 75), (2) especially where a 
complaint has been entered before 
him charging insured with setting 
the fire (Wright v. Hartford F. Ins. 
Co., 36" Wis. 522). 

[b] General creditor.—‘‘Concerned 
in the loss as:a creditor’ means con- 
cerned as a creditor having a claim 
on the property or the policy as 
security, and such phrase does not 
exclude magistrates interested in the 
loss because insured is indebted to 
them generally. Dolliver v. St. 
Joseph F. & M, Ins. Co., 131 Mass. 


[el Insured cannot act as magis- 
trate even after assignment of pol- 


icy. Stevens’ v. Phcenix Ins. Co., 32 
NEB woos: 

67. AXtna Ins. Co. v. People’s 
Bank, 62 Fed. 222, 10 CCA 342. 


[a] Relationship by affinity.—A 
notary who married a first cousin of 
insured is ‘‘related” to -him. Peo- 
ple’s Bank v. Adtna Ins. Co., 74 Fed. 
507, 20 CCA 630; Attna Ins. Co. v. 
People’s Bank, 62 Fed. 222, 10 CCA 
342. 

68. See cases supra notes 67. 

69. Erwin v. Springfield F. & M. 
Ins Co; 224 NO, GAS 145. 
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[§ 496] 
ments 7°—1. 


of, for examination by insurer. 


ordinarily has no application where the property 
insured consists merely of household effects.” 
as applied to insurances of stocks in trade it is 
reasonable and valid,’? and to entitle him to recover, 


insured must produce the books 


if demanded, or show a reasonable excuse for not 
producing them;7? and he is not relieved of the 
obligation by showing the value of the property 
destroyed.7* However, the provision for production 
of documents is to be liberally construed in favor 
of insured, and a substantial compliance is suffi- 


70. Cross references: 
Duty to exhibit property to insurer 

after partial loss see supra § 467. 
Furnishing false documents as false 

swearing see supra 

71. Lraders) “Ins. (Co: Vv; 
143 Ala,’ 400, 39-S 271; 
Phenix F. Ins. Co. v. Sadau, 
Civ. A.) 178 SW 559. 

72. Ark. — American Cent. Ins. 
se v. Ware, 65 Ark, 336, 46 SW 

Ill.— Niagara F. Ins. Co. v. Fore- 
hand, 169 Ill. 626, 48 NE 830. 

Mo.—Fleisch v. Insurance Co. of 
North America, 58 Mo. A. 596. 

N. Y.—O’Brien v. Commercial Ins, 
‘Con, Gao Nia y. 208 [rev 38. cN.ce Ys. 


Super. 4]. 
W Clothing, 


Letcher, 
Fidelity 
(Tex. 


Va—L. Rosenthal 
etc., Co. v. Scottish Union, etc., Ins. 
Co., 55 W. Va. 238, 46 SE 1021. 

73. U. S.—lLiverpool, etc., Ins. Co. 
v. Kearney, 180 U. S. 132, 21 SCt 326, 
45 L. ed. 460 [aff 94 Fed. 314, 36 CCA 
265 (aff 2 Ind. T. 67, 46 SW 414)]. 

Ark.—Sun Mut. Ins. Co. v. Dudley, 
65 Ark. 240, 45 SW 539. 

Tll.— Niagara F. Ins. Co. v. Fore- 
hand, 169 Ill. 626, 48 NE 8380 [rev 
Sowell A Low. 

Towa.—Rundell v. Anchor F. Ins. 
Co., 101 NW 517. 

Kan.—Hammond v. Niagara F. 
Ins. Co., 92 Kan. 851, 142 P 936, LRA 
1915F 759. 

Md.—Mutual F. Ins. Co. v. Pickett, 
117 Md. 638, 83 A 1097; Mispelhorn 
v. Farmers’ F. Ins. Co., 53 Md. 473; 
Farmers’ F. Ins. Co. v. Mispelhorn, 
50 Md. 180. 

Mo.—Phillips v. Protection Ins. 
Co., 14 Mo. 220; Murphy v. Northern 
British, etc., Co., 61 Mo. A. 323; 
Fleisch v. Insurance Co. of North 
America, 58 Mo. A. 596. 

N. Y.—O’Brien v. Commercial F. 
Ins... Coz, 68, IN. Y., 108 [rev -88 N.Y. 
Super. 517]; Jube v. Brooklyn F, Ins. 
Co., 28 Barb. 412. 

Okl.—Shawnee FE. Ins. Co. v, 
Thompson, 30 Okl. 466, 119 PR 985. 

Pa.—Seibel v. Lebanon Mut. Ins. 
Co., 197 Pa. 106, 46 A 851; Langan v. 
Royal Ins. Co., 162 Pa. 357, 29 A 710. 

Wash.—Ward v. National F. Ins. 
Co., 10 Wash. 361, 38 P 1127. 

W. Va.—Riley v. 4Xtna Ins. Co., 80 
W. Va. 236, 92 SE 417, LRAI917E 
983; Tucker v. Colonial F. Ins. Co., 
58 W. Va. 30, 51 SE 86. 

Ont.—Greaves v. Niagara Dist. 
IMU tn He nS CO.n 2b WU. Co Onumnumlan. 

[a] Bills in a foreign language.— 
The standard fire policy does not re- 
quire bills and vouchers for the pur- 
chase of the goods to be all in Eng- 
lish. Hirschman v. Fireman’s Fund 
Ins. Co., 123 NYS 781. : 

[b] Certified copies.—A _ policy 
ealling for certified copies of lost in- 
voices requires duplicate invoices to 
be certified by the merchants from 
whom the goods were. bought. 


J. Production of Books and Docu- 
In General. In case of insurance on 
a stock of goods, the policy generally contains a 
provision requiring insured, if it is demanded, to 
produce books, bills, invoices, and vouchers relat- 
ing to the property lost or damaged, or copies there- 
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cient.7> 


loss.76 


This provision 
ieys'8 
But 


and documents, 


O’Brien v. Commercial F. Ins. Co., 63 
N; Y. 108 [rev 38 N. Y.:Super. 4]. 

[c] Duplicate invoices (1) need 
not be furnished unless the policy 
so requires. Anglo-American F. Ins, 
Comwatendry, 48. Can. (Sin€: 1b: Lo 
DomLR 882, 50 CanLJ 75 [dism app 
29 BOntS Wa asse Loy sDomiGks 6865 
Kiebzcy v. Home Ins. Co., (Man.) 
{1918] 2 WestWkly 541 [app dism 
[1919] 1 WestWkly 423]. (2) In- 
sured’s refusal to sign a paper call- 
ing on persons of whom he had pur- 
chased goods to make duplicate bills 
is not a violation of the prevision as 
to furnishing invoices. Franklin Ins. 
Cow V.eCulver, 6 Ind 1372 

{d] The “last preceding inven- 
tory” required by the policy means 
the inventory taken immediately pre- 
ceding the fire. Clark v. Franklin 
Ins. Co., 130 La. 584, 58 S 345. 

74, Morris v. Stuyvesant F. Ins. 
Co., 145 La. 471, 82 S 586. 

75. U. S.—Liverpool, etc., Ins. Co. 
Ve Kearney, 180 Uv_S.. 132, 21 .SCt 
326, 45 L. ed. 460 [aff 94 Fed. 314, 36 
ney 265 (aff 2 Ind. T. 67, 46 SW 


Ark,—American Cent. Ins. Co. v. 
Ware, 65 Ark. 336, 46 SW 129. 

Cal.—Stockton Combined Har- 
vester, etc., Works v. Glens Falls 


Ins.; Co.5. 121, Cal..167,.53 2565. 

Kan.—Milwaukee Mechanics’ Ins. 
Co. v. Winfield, 6 Kan. A. 527, 51 P 
567. j 

Okl.—Springfield F. & M. Ins. Co. 
v. Griffin, 166 P 431. 

Pa,—McKee v. Susquehanna Mut. 
F. Ins. Co., 1385 Pa, 544, 19 A 1067. 

Tenn.—McNutt v. Virginia F. & M. 
Ins. Co., (Ch.) 45 SW 61. 

Tex.—Roberts, etce., Co. v. Sun Mut. 
Inst Cotas whex., Civ.aeas 164. 735) Sin 
955. 

Va.—Home Ins. Co. v. Cohen, 20 
Gratt. (61 Va.) 312. 

W. Va.—Tucker v. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SE 86. 

{a] An accidental omission to 
produce a book to the adjuster after 
he has refused to make further ex- 
amination, because of fraudulent 
entries claimed to have been found, 
will not avoid the policy. American 
Cent. Ins. Co. v. Ware, 65 Ark. 336, 
46 SW 129. 

[b] If the inventory has been ex- 
hibited to the adjuster (1) and is 
afterward lost, there is no breach of 
the condition, Pelican Jns. Co. v. 
Wilkerson, 53 Ark. 353, 13 SW 11038. 
(2) The same is true where the in- 
ventory is exhibited to the adjuster 
and he declines to receive it, because 
a schedule is attached thereto con- 
taining property for which he claims 
the company is not liable. Milwau- 
kee Mechanics’ Ins. Co. v. Winfield, 
6 Kan, A527, 5102 567, 

76. Hess v. Hartford F. Ins. Co., 
38 Pa. Super. 158. 


77. Arkansas Mut. F. Ins. Co. v. 


\ 
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The production of documents under this 
provision is distinct from the technical proofs of 
Where the terms of the provision are that 
books and documents must be produced or furnished 
if or as often as required, no obligation to produce 
or furnish them arises until démand;‘? nor unless 
the demand is within the requirements of the pol- 
The demand must be made within a reason- 
able time,’® and must fix a time for the production 
of the books or vouchers required, which must be 
reasonable,®? and also fix a place, which must be 
a reasonable one, or, ordinarily, a place in the lo- 
cality where the insured property was situated.S? 

[§ 497] 2. Excuse for Nonproduction. 
out fault of insured it is impossible for him to 
comply with the requirement as to producing books 
and documents, this is generally considered a suf- 
ficient excuse for nonproduction.®? 


If with- 


Thus, compli- 


Stuckney, 85 Ark. 33, 106 SW 203; 
Jones v. Howard Ins. Co., 117 N. Y. 
103, 22 NE 578; Narinsky v. Fidelity 
Surety Co., 92 NYS 1771; Seibel. v. 
Firemen’s Ins. Co., 212 Pa. 604, 62 A 
101 [aff 24 Pa. Super. 154]; Wells 
Whip Co. v. Tanners’ Mut. F. Ins. 
Co., 209 Pa. 488, 58 A 894, 

78. “Republic "Fh. () Ins." Comyn ve 
Weide, 14 Wall: (U. S.) 375, 20 L. ed. 
894; Keeney v. Home Ins. Co., 71 
N. Y. 396, 27 AmR 60 [rev 3 Thomps. 
& C. 478]. 

_ [{a] Thus, if the demand is that 
insured produce his books after 
furnishing additional proofs. re- 
quired by the same demand, and in- 
sured is not obliged to furnish the 
proofs demanded, he need not pro- 
duce the .books under such demand. 
Keeney v.° Home. Ins. Co., 71 N., Y¥. 
rere 27 AmR 60 [rev 3 Thomps. & C. 

79. Jones v. Howard Ins. Co., 117 
N. Y. 103, 22 NE 578 [aff 10 NYSt 
120, 27 NYWklyDig 167]; Tucker v. 
Colonial F. Ins. Co., 58 W. Va. 30, 51 
SE 86; Hammond yv. Citizens Ins. Co., 
26 N. B. 371. 

80. Jones v. Howard Ins. Co., 117 
N. Y. 108, 29 NE 578. 

81. Jll—American Cent. Ins. Co. 
v. Simpson, 438 Ill. A. 98. 

Mo.—Murphy v. Northern British, 
etci,.Co., 61 Mo. A. 323. 

Pa.—Seibel v. Firemen’s Ins. Co., 
212 Pa. 604, 62 A 101 [aff 24 Pa. 
Super. 154]. 

Va.—Prudential F. Ins. 
Alley, 104 Va. 356, 51 SE 812. 

W. Va.—Tucker v. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SE 86. 

N. B.—Hammond y. Citizens Ins. 
CO. n26: Ne Be sds 

[a] Thus, a demand that insured 
produce books of account or certified 
copies thereof at a city one hundred 
and forty miles distant from the 
place where the insured goods were 
situated is unreasonable. Tucker v. 
Colonial F. Ins. Co., 58 W. Va. 30, 51 
SE 86. 

{b] If an insurer having no ocffice 
in the state fails to advise insured 
of a convenient place within the state 
where the documents may be pro- 
duced, he need not produce them. 
Seibel v. Firemen’s Ins. Co., 212 Pa. 
604, 62 A 101 [aff 24 Pa. Super. 154], 

g2. U. S.—Liverpool, ete., Ins. Co. 
v. Kearney, 180 U. S. 132, 21 SCt 326, 
45 L. ed. 460 [aff 94 Fed. 314, 36 CCA 
265 (aff 2 Ind. T. 67, 46 SW 414)]. 

Iowa.—Eggleston v. Council Bluffs 
Ins. Co., 65 Iowa 308, 21 NW 652. 

Md.—Mut. F. Ins. Co. v. Pickett, 
117 Md. 638, 83 A 1097; Farmers’ F. 
Ins. Co. v. Mispelhorn, 50 Md. 180. 

Miss.—Sneed v. British-America 
Assur. Co., 738 Miss. 279, 18 S 928. 

Mo.—Phillips v. 
Co., 14 Mo. 220. 

N. J.—Mechanics’ 
Nichols, 16 N. J. 410. 


COS ac 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ance with the requirement may be excused by show- 
ing that the books and papers have been destroyed #8 
or are beyond insured’s control,’+ especially where 
insured is able and willing to supply the deficiency 
by producing duplicates or otherwise.®> 
insured’s inability to produce all the documents de- 
manded does not excuse him from complying with 
the demand so far as it lies in his power;’* and 
inability to produce duplicates of lost documents of 
a certain class does not excuse the nonproduction 
of duplicates that might have been obtained by a 
If the impossibility of complying 
with the demand is due to insured’s own fault, then 
of course the impossibility affords him no excuse for 


bona fide effort.8? 


noncompliance.®§ 


[§ 498] 
surance policies generally contain a provision requir- 
N. Y.—O’Brien v. Commercial F. 
IMs +Cosh6s N., Y. 108 [rev 38 N. Y. 
Super. 4]. 
Okl.—German Alliance Ins. Co. v. 
Newbern, 25 Okl. 489, 106 P 826, 28 
LRANS 337. 
W. -Va.—L. Rosenthal Clothing, 


etc., Co. v. Scottish Union, etc., Ins. 
Co., 55 W. Va. 238, 46 SH 1021. 

[a] Thus, where an_ inventory 
was stolen from an unlocked sate 
while the building mentioned in the 
policy was open for ‘business, and 
where under the policy insured had 
a right to keep it, the consequent 
failure of insured to produce it will 
not invalidate the policy, if insured 
acted as prudent men in good faith 
would act. German Alliance Ins. Co. 
v. Newbern, 25 Okl. 489, 106 P 826, 
28 LRANS 337. 

[b] Nonproduction of copies is ex- 
cused if insured cannot with due dili- 
gence procure copies of invoices held 
by others. Miller v. Hartford FE. Ins. 
Co., 70 Iowa 704, 29 NW 411; O’Brien 
v. Commercial F. Ins, Co., 63 N. Y. 
108 [rev 38 N. Y. Super. 4]. 

83. U. S.—Liverpool, ete., Ins. Co. 
v. Kearney, 180 U. S. 132, 21 SCt 326, 
45 L. ed. 460 [aff 94 Fed. 314, 36 
COAT 26515 Catt, 24, Png AL. i677 467 SW 
414)];. Central Nat. F. Ins. Co. v. 


Black, 220 Fed. 8, 135 CCA 584. 


Ind.—Aurora F. Ins. Co. v. John- 
son, 46 Ind. 315; Ohio Farmers’ Ins. 
Co. v. Glaze, 55 Ind. A. 147, 101 NE 
734. 

Iowa.—Miller v. Hartford F. Ins. 
Co., 70 Iowa 704, 29 NW 411. 

Ky.—United Life, etc, Co. v. Von 
Bories, 6 Ky. Op. 644. : 

Miss.—Sneed v. British-America 
Assur. Co., 73 Miss. 279, 18 S 928. 

Mo.—Brookshier Vv. Chillicothe 
Town Mut. F. Ins. Co., 91 Mo. A. 599. 

N. i J.22Mechanics’, B. Ins, Co... Vv. 
Nichols, 16 N. J. L. 410. 

N. Y.—Bumstead v. Dividend Mut. 
ins Co;, L2Y Nieves Sl. 

Pa.—Seibel v. Lebanon Mut. 
Co., 16 LancLRev 356. 

Wash.—Ward v. National F. Ins. 
Co., 10 Wash. 361, 38 P 1127. 

84. Nichols v. Mechanics’ F. Ins. 
Co., 16 N. J. L. 410; Coleman v. New 
York Bowery F. Ins. Co., 177 Pa. 2389, 
CDW An aoe 

85. Ark.—People’s F. Ins. Assoc. 
v. Gorham, 79 Ark. 160, 95 SW 152. 

Oh —Old Colony. . Ins. COs 
Schultz, 7 Oh. A. 469. 

S. G—MeMillan v. Insurance Co. 
of North America, 78 S. C. 433, 58 
SE 1020, 1135. 

Tenn.—McNutt v- Virginia F. & M. 
Ins. Co., (Ch.) 45 SW 61. 

Tex.—Home Ins. Co. v. Flewellen, 
(Civ. A.) 221 SW_ 630. 

86. Seibel v. Lebanon Mut. 
Co., 197 Pa. 106, 46 A 851. : 

87. Mispelhorn v. Farmers BR; 
Ins. Co. 53 Md. 473; Langan v. 
Royal Ins. Co., 162 Pa. 357, 29 A 


10. 
f {a] Insured must show that he 


has made a reasonable effort to pro- 
eure duplicates. Mispelhorn v. Farm- 


Ins. 


Ins. 


K. Examination of Insured. Fire in- 
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However, 


ers, F. Ins. (Co, .53°> Md. 473; Langan 
Wik Ins. Co., 162° Pa. 357, 29 A 


88. Liverpool, etc, Ins. Co. Vv. 
Néearney,0 150) WU, esp lis2. 2b SCtes2 6s 
45 L. ed. 460 [aff 94 Fed. 314, 36 


CCA 265 (aff 2 Ind! T. 67, 46 SW 
414)]; Niagara F. Ins. Co. v. Fore- 
hand, 169 Ill. 626, 48 NE 830; Ger- 
man Alliance Ins. Co. v. Newbern, 


25 Okl. 489, 106 P 826, 28 LRANS 
337. And see cases passim this Sec- 
tion. 

[a] Thus, where there was a 


provision reouiring books to be kept, 
insured’s failure to keep any books 
is no excuse for noncompliance with 
the condition requiring their produc- 
tion. - Niagara sins. Com v. ore- 
hand, 169 Ill. 626, 48 NE 838. 

so. U. S.—Sims v. Union Assur. 
Soc., 129 Fed. 804; Gross v. St. Paul 
EF. & M. Ins. Co., 22 Fed. 74. 


Fla.—Southern Home Ins. Co. v. 
Putnal, 57 Fla. 199, 49 S°922; 

Ga.—Firemen’s Fund ins. Co. v. 
Sims, 115 Ga, 939, 42 SE 269. 

Kan.—Westchester F. Ins. Co. v. 
Coverdale, 9 Kan. A. 651, 58 P 1029 


Laff 63° P 11267. 

Mich.—Gordon v. St. Paul F. & M. 
Ins. Co., 197 Mich. 226, 168 NW 956, 
LRAI1918E 402. 


Mo.—Fleisch v. Insurance Co. of 
North America, 58 Mo. A. 596. 

Okl.—Liverpool, ete., ims. Co. v. 
Cargill, 44 Okl. 735, 145 P 1134. 

90. Morgan v. Germania F. Ins. 
Co., 104 Kan. 383, 179 P 330, 3 ALR 
794. 

91. U. S—Sims v. Union Assur. 


Soc., 129 Fed. 804; Gross v. St. Paul 
B. &'M. InsiiCo; 22ehed), 74. 

Conn.—Harris v. Phenix Ins. Co., 
85 Conn. 310. 


Fla.—Southern Home Ins. Co. v. 
Putnal, 57 Fla. 199,. 231, 49 S 922 
feit-Cye]: 

Ga.—Firemen’s Fund Ins. Co. v. 


Sims, 115 Ga. 939, 42 SE 269. 
Ky.—Scottish Union, ete., Ins. Co. 
v. Strain, 70 SW 274, 24 KyL 958. 
Mich.—Gordon vy. St. Paul F. & M. 
Ins. Co.,, 197 Mich, 226, 163 NW 956, 
LRA1918E 402. 


Mo.—Fleisch v. Insurance Co. of 
North America, 58 Mo, A. 596. 
Oki.— Connecticut jE. Ins. Co. Vv, 


George, 52 Okl. 432, 153 P 116; Liver- 
pool, ete., Ins. Co. v. Cargill, 44 Okl. 
735, 145 P 1134. 

S. C.—Pearlstine v. Westchester F. 
Ins) Cou 70, Si. C2475, 49 SH 4. 

Tex.—National F. Ins. Co. v. Hum- 
phreys, (Civ, A.) 211 SW_ 811. 

Wis.—Bonner v. Home Ins. Co., 13 
Wis. 677. 

{a] Forfeiture of policy.—If the 
policy does not expressly so provide, 
the refusal to submit to an examina- 
tion does not forfeit the right to re- 
cover, and only suspends the enforce- 
ment of the liability until the re- 
quirement is complied with. Weide 
v. Germania Ins. Co., 29 F. Cas. No. 
17,358, 1 Dill. 441; Wiede v. Insur- 
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ing insured, as often as demanded, to submit to exam- 
ination under oath touching all matters material to» 
the adjustment of the loss. Such a provision is rea- 
sonable and valid,*® and while compliance therewith 
is. not a condition precedent to a recovery unless 
made so by the policy,®° yet, under the terms of most 
policies, a failure to comply with it bars a recovery 
either by insured *! or by anyone claiming under or 
through him,®? in the absence of any excuse for 
noncompliance ;°* and if the policy requires insured 
to sign the examination, he must do so,°* although 
it has been held that the signature is a merely in- 
cidental matter.°® 
examination of insured personally, and none other 
can take his place.°® 
submit to an examination is not final, and may be re- 
tracted within a reasonable time by a subsequent 


The requirement contemplates an 


While insured’s refusal to 


ance Co. of North America, 29 F. 
Cas, No. 17,617; Aachen, ete., F. Ins. 
Co. v. Arabian Toilet Goods Co., 10 
Ala. A. 395, 64. S635. 

{b] If insured absconds (1) it 
amounts to a refusal to submit to an 
examination. Sims y. Union Assur. 
Soc., 129 Fed. 804; Firemen’s Funda 
Ins. Co. v. Sims, 115 Ga. 939, 42 SE 
269. (2) Flight to avoid arrest as 
excuse for noncompliance see infra 
note 93) [tc]. 

{c] Second examination.—Under 
earlier forms of policy it was held 
that insured need not submit to a 
second examination, Moore vy. Pro- 
eed 7s Ins. Co., 29 Me. 97, 48 AmD 
oO . 

92. Firemen’s Fund Ins. Co. v. 
Sims, 115 Ga. 939, 42 SE 269; State 
Ins, Co. vy. Maackens, 38 N. J. L. 564. 

93. See cases infra this note. 

[a] Inability.—Failure to comply 
may be excused by showing inability 
to do so. American Cent. Ins. Co. v. 
Simpson, 438 Ill. A. 98; Phillips v. 
Protection Ins. Co., 14 Mo. 220: 
Fleisch v. Insurance Co. of North 
America, 58 Mo. A. 596. 

{b] Bad faith of insurer.—That 
the examination was not conducted 
in good faith does not excuse in- 
sured’s failure to answer material 
questions. Connecticut F, ins. Co. v. 
George,,52 OKl. 432; 153° RP 116. 

{c] Flight to avoid arrest.—(1) 
It is no excuse for refusal to submit 
to examination that insured has fled 
the country to avoid arrest. Pearl- 
stine v. Westchester F. Ins. Co., 70 
S.-C. 75, 49 SEH 4. (2) Absconding 
as refusal to submit to examination 
see supra note 91 [b]. 

94. Grisby v. German Ins. Co., 40 
Mo. A, 276; Liverpool, etc., Ins. Co. 
v. Cragill, 44 Okl. 7385. 145 P 1134; 
ELUNE v. Home Ins. Co., 13 Wis. 

{a]_ Signature after suit brought 
is sufficient under a policy providing 
that no suit shall be “sustainable” 
until full compliance with the re- 
quirement that insured shall submit 
to an examination and subscribe it. 
Barbour vy, St. Paul F. & M. Ins. Co., 
100 Wash. 46, 171 P 10380. 

95. Barbour .v. St. Paul FF: & -M. 
Ins. Co., 101 Wash. 46, 171 P 1030. 

96. Sims vy. Union Assur. Soc., 129 
Fed. 804; Pearlstine ov. West- 
chOEter Ee Inss €o7, T0PS:hC.2 75, a4 9nSh} 


[a] Receiver in bankruptcy.—A 
provision in a policy that where the 
word ‘insured’ is used therein, it 
shall include insured’s “legal repre- 
sentatives,” does not entitle a re- 
ceiver in bankruptcy to take in- 
sured’s place in answer to a demand 
that insured shall appear for exami- 
nation under oath, although the re- 
ceiver was appointed for the ex- 
press purpose of collecting the in- 
surance. Sims y. Union Assur. 
Coc., 129 Fed. 804. 
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offer to submit,®7 yet where, during the examination, 
insured refused to answer material questions, he 
-eannot recover on the-policy, although at the close 
of his testimony at such examination he stated that 
he would not refuse to answer any reasonable ques- 
tion.°S The requirement is not satisfied by insured’s 
submitting to an examination by the state fire mar- 
shal pursuant to statute,®® nor by furnishing sworn 
proofs of loss to which the insurer makes no objec- 
tion! However, a reasonable compliance with such 
requirement is sufficient,? and if insured submits to 
an examination and answers the questions asked, 
it is a compliance with the requirement, and the 
insurer cannot object to the examination merely be- 
cause it is not satisfactory to it. The examina- 
tion is a matter separate and distinct from the 
proofs of loss, and is not affected by conditions 
relating to proofs;* and in order to create an obliga- 
tion on the part of insured to submit to examina- 
tion, the insurer must demand it. The demand 
must be clear and distinct,® and must fix a time? 
and a place® for the examination, and designate 
the person who is to make it. If a written demand 
for an examination is insufficient, it 1s not aided by 

97. | North British, etc., Ins. Co. v. 
Rose, 228 Fed. 290, 142 CCA 582. 

98. Connecticut .F. \Ins..)Co, jv. 
George, 52 Okl. 432, 153 P 116. 

99. National F. Ins. Co. v. Hum- 
phrey, (Tex. Civ. A.) 199 SW 865. 

1. National F. Ins. Co. v. Hum- 
phrey, (Tex. Civ. A.) 199 SW 865. 


2. ,Mnos v. St. Paul _F., & M. Ins 
Co., 4 S. D. 639, 57 NW 919, 46 AmSR [b] 
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curred is the proper place for the 
examination, and neither the insurer 
nor insured has a right to demand [a] 
that it shall take place elsewhere. 
Pierce v. Security Ins. Co., 107 Wash. 
699, 182 P 588; Pierce v. Globe, ete., | of 
Ins. Co., 107 Wash. 501, 182 P 586. 
See also American Cent, Ins. Co. v. 
Simpson, 43 Ill. A. 98. 

A statute requiring the ex- 


[$§ 498-499 


previous verbal demands.1° Even though demand 
therefor has been made, the right to an examina- 
tion may be lost by abandonment or waiver.’? 
Insured is entitled to have his counsel present at 
the examination, and it is not a breach of the con- 
dition of the policy to refuse to submit to an ex- 
amination in private without counsel.1* While in- 
sured is obliged to answer only such questions as 
are material,’4 the examination should be liberal in 
scope,!® and everything fairly relevant and per- 
tinent to the insurance and the loss and the circum- 
stances and amount thereof may be inquired into.1* 
Insured is not conclusively bound by statements 
made in the course of his examination,’ but like 


any other admissions, they are admissible in evi- 


dence against him.'® , 

[§ 499] L. Estoppel and Waiver—l. In Gen- 
eral. The insurer may, by estoppel or waiver, lose 
its right to defeat a recovery because of insured’s 
noncompliance with provisions of the policy relat- 
ing to notice and proofs of loss.1? It may waive or 
estop itself to assert objections based on the total 
failure to give notice and furnish proofs of loss,?° 
as well as objections based on the insufficiency of 


Fire Underwriters v. Brooks, (Tex. 
Civ. A.) 188 SW 243. 

3 Estoppel and waiver distin- 
guished.—While the terms “waiver” 
and “estoppel,” as applied to the law 
insurance contracts, are usually 
considered aS Synonymous, yet there 
are some essential differences be- 
tween them, as a waiver involves the 
act or conduct of one of the parties 


796; Barbour v. St. Paul F. & M. Ins. 
Co., 100 Wash. 46, 171 P 1030; Meyer 
v. Home Ins. Co., 127 Wis. 2938, 106 
NW 1087. 

[a] Thus, where one of a firm 
carrying insurance ‘answered, on ex- 
amination, so far as he had knowl- 
edge, but in many instances an- 
Swered that he had no knowledge, 
and referred the insurer to his man- 
ager and the books of the concern, 
there was no violation of the pro- 
vision for examination. Meyer v. 
Home Ins. Co., 127 Wis. 293, 106 NW 
1087. 

3. Myers!) vi Council” Bluffs: Ins; 
Co., 72 Iowa 176, 33 NW 4538. 

4 Winnesheik Ins. Co. vy. Schuel- 
ler, 60 Ill. 465; Westchester F. Ins. 
Co. v. Coverdale, 9 Kan. A. 651, 58 P 
1029 faff 62 Kan. 867, 638 P 1126). 

5. Winneshiek Ins. Co. v. Schuel- 


ler, 60 Ill. 465. And see cases infra 
notes 6-9. 

6 McGraw v. Germania F. Ins, 
COs D4 Ve MaiCh wy. L45,))) 9 SIN) we O2ihs 


Dougherty v. German-American Ins. 
Co., 67 Mo. A. 526; State Ins. Co. v. 
Maackens, 38 N. J. L. 564. 

[a] Sufficiency of demand.—(1) 
An expression of a mere desire for 
an examination by the insurer is 
insufficient. McGraw v. Germania F. 
Ins. Co: of, Mich. 145.09 SIN) OT. 
(2) A letter to insured’s attorney 
asking that he make out a statement 
and have it sworn to by insured is 
not a demand. Dougherty v. Ger- 
man-American Ins. Co., 67 Mo. A. 
526. (3) Where the company re- 
quested insured to fix a time when 
he would submit to an examination 
and on receiving no answer repeated 
the request, naming the date, there 
was a sufficient demand. Fleisch v. 
Insurance Co. of North America, 58 
Mo. A. 596. 

7. Aurora F. Ins. Co. v. Johnson, 
46 Ind. 315; Citizens Ins. Co. v. Her- 
Bp shommer: 77 Nebr. 232, 109 NW 

8. Aurora F. Ins. Co. v. Johnson, 
46 Ind. 315; Citizens Ins. Co. v. Her- 
polsheuiet, 77 Nebr. .232,..109, NW 

{a] The place where the loss oc- 


amination to be conducted where the 
loss occurred will not be applied to 
a foreign contract of insurance. 
Johnson v. Lumber Ins. Co., 137 Mo. 
A. 380, 118 SW 112. 

9. Central, UNat)) WiIns? = Colwy. 
Black, 220 Fed. 8, 135 CCA 584. 

10. Citizens Ins. 
heimer, 77 Nebr. 232, 109 NW 160. 

11. Liverpool, ete, Ins, Co. v. 
Cargill, 44 Okl. 735, 145 P 1134. 

[a] Thus, where the insurer 
gives notice of an examination, and 
its representative excuses insured 
from attendance, and no further no- 
tice is given, the right to the exam- 
ination is abandoned. Liverpool, 
ete., Ins. Co. v. Cargill, 44 Okl. 735, 
146°P 1134. 

12. See infra §§ 499, 529. 

13. American Cent. Ins. Co. v. 
Simpson, 43 Ill. A. 98; Gordon v. St. 
Paul F. & M. Ins. Co., 197 Mich. 226, 
1638 NW 956, LRA1918B 402; Thomas 
v. Burlington Ins. Co., 47 Mo. A. 169; 
Liverpool, ete., Ins. Co. v. Cargill, 44 
Ok), 735, 145 P 1134, 

14. Republic F. Ins. Co. v. Weide, 
14 Weall...GU.: $93.75, 920; Ts.) ved. 894; 
Bieber v. Adtna Ins. Co,, 201 Ill. A. 
3; Titus v. Glens Falls Ins. Co., 81 
N. Y. 410, 8 AbbNCas 315; Connecti- 
cut F. Ins, Co. v. George, 52 Okl. 432, 
158) P16; 

15.. ‘Connecticut EL: InsysCo; =v, 
George, 52 Okl. 432, 153 P 116. 

16. Claflin v. Commonwealth Ins. 
Co., 110 U. S!.81, 3 SCt 507, 28 L. ‘ed. 
76; Connecticut F. Ins. Co. v. George, 
52 Okla 482. Abe: UG: 

17. Commercial Ins. Co. v. Huck- 
berger, 52 Jll. 464; Huston v. State 
Ins. Co., 100 Iowa 402, 69 NW 674; 
Germania F. Ins. Co. v. Curran, 8 
Kan. 9; McKee v. Susquehanna Mut. 
F. Ins..Co., 1385 Pa. 544, 19 A 1067. 

False swearing on examination see 
supra § 492. 

18. See infra § 731. 

19. Western Underwriters Assoc. 
v. Hankins, 221 Ill. 304, 77 NE 447; 
Loewenstein v. Queen Ins. Co., 227 
Mo. 100, 127 SW 72; Bumstead. v. 
Dividend Mut. Ins. Co., 12. N. Y. 81; 
Owen v. Farmers’ Joint Stock Ins, 
Co., 57 Barb. 518; Merchants’, etc., 


Co. v. Herpols- 


to the contract only, and is the in- 
tentional relinquishment of a known 
right, and does not necessarily imply 
that one has been misled to his preju- 
dice, while an estoppel involves the 
act or conduct of both parties, and 
may arise where there is no intent 
to mislead, and also involves the 
misleading of one party to his preju- 
dice. Webster v. State Mut. F. Ins. 
Co., 81 Vt. 75, 69 A 319. 

[b] Necessity for estoppel.—(1) 
There may be a waiver without a 
technical ‘estoppel. Fink v. Lanca- 
shire Ins. Co., 60 Mo. A. 673; Brink 
v. Hanover F. Ins. Co., 80 N. Y. 108. 
(2) Although the conduct of an in- 
Surer may not have misled insured 
to his prejudice, yet if with full 
knowledge the insurer intentionally 
elects not to take advantage of a 
forfeiture, he is bound as by an elec- 
tion to treat the contract as if no 
cause of forfeiture had occurred. 
Webster v. State Mut. F. Ins. Co., 
81 Vt. 75, 69 A 319. (3) It has been 
said, however, that where there has 
been no express waiver, an element 
of estoppel must exist. Porter v. 
German-American Ins. Co., 62 Mo. 
A. 520; Armstrong v. Agricultural 
Ins. Co., 1830 N. Y. 560, 20 NE. 991; 
Underwood yv. Farmers’ Joint Stock 
Ins. Co., 57 N. Y. 500; McDermott v. 
Lycoming F. Ins. Co., 44 N. Y. Super. 
221; Weidert v. State Ins. Co., 19 Or. 
261, 24 Pa. 242, 20 AmSR 809. 

[c] Necessity for consideration. 
—No new consideration is re- 
quired to support a waiver. Brink v. 
Hanover. EF. Ins. Co,,-807N: Y¥.-108:; 
Dobson v. Hartford FF. Ins. Co., 86 
App. Div. 115, 88 NYS*°"456 [aff 179 
N. Y. 557, 71 NE 1130]. Contra Rip- 
ley v. Attna Ins. Co., 30 N. Y. 136, 86 
AmD 362; McDermott v. Lycoming 
F. Ins. Co., 44 N. Y. Super. 221. 

Excuse for default as to notice and 
proofs of loss see supra § 481. 

20, Ark.—American F. Ins. Co. v. 
Haynie, 91 Ark. 43, 120 SW 825. 


Ill.—Massock v. Royal Ins. Co., 
196 Ill. A. 394. 
Iowa.—Nicholas v. Iowa Mer- 


chants’ Mut. Ins. Co., 125 Iowa 262, 
101 NW 115. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the notice and proofs served by insured.?1 
same manner the insurer may lose its right to attack 
the notice and proofs on the ground that they were 
not given and furnished by the proper person,” or 
were not properly served on the insurer or on one 
of its duly authorized officers or agents,23 or were 
The insurer may also, by es- 
toppel or waiver, lose its right to defeat a recovery 
because of insured’s noncompliance with provisions 
of the policy relating to the magistrate’s certifi- 
cate,» to the production of books and papers by 
insured,” and to the examination of insured under 
oath;** and fraud or false swearing as to the loss 
may likewise be waived.2* -A general stipulation in 


not served in time.?4 


the policy that no waiver of any 


conditions shall be made does not apply to the 
provision requiring notice and proofs of loss.29 


[§ 500] 2 Form. A waiver of 


N. H.—Flynn v. Orient Ins. Co., 77 
ED 4815 92 VA 3 72 

W. Va.—Peninsular Land Transp., 
ete., Co. v. Franklin Ins. Co., 35 W. 
Va. 666, 14 SEH 237. 

_{a] Statutory requirements of no- 
tice and proofs may be waived by 
insurer. Nicholas v. Iowa Mer- 
chants’ Mut. Ins. Co., 125 Iowa 262, 
101 NW 115; Flynn v. Orient Ins. 
Opies Ninpibdieg Goel eg AU TOn 

21. lIowa.—Pringle v. Des Moines 
Ins. Co., 107 Iowa 742, 77 NW 521. 

Mo.—Burge v. Greenwich Ins. Co., 
106 Mo. A. 244, 80 SW 342. 

N. H.—Levi v. Palatine Ins. Co., 73 
Newey OO teh cA 61.5 

Pa.—Inland Ins., ete., Co. v. Stauf- 
fer, 33 Pa. 397. 

Tex.—Merchants’ Ins. Ce. v. Reich- 
man, (Civ. A.) 40 SW 831. 

[a] Defects in a statutory notice 
may be waived. Pringle vy. Des 
Moines Ins. Co., 107 Iowa 742, 77 
NW 521; Levi v. Palatine Ins. Co., 
OPIN Elny DO dsm Ar OIL ds 

22. Me.—Works v. Farmers’ Mut. 
Ins. Co., 57 Me.. 281. 

Mass.—Merrill v. Colonial Mut. F. 
Ins. Co., 169 Mass. 10, 47 NE 4389, 6 
AmSR 268. ‘ 

Mo.—Scott v. American Ins. Co., 
(A.) 222 SW 1047. 

Y. Y.—DeWitt v. Agricultural Ins. 
GOn ge Dilan iOS sm OUs INE Oude 

Vt.—Findeisen v. Metropole, F. Ins. 
Co., 57 Vt. 520. 

Va.—West Rockingham Mut. F. 
Ins. Co. v. Sheets, 26 Gratt. (67 Va.) 
854. 

Ont.—Bull v. North British Cana- 
dian Inv. Co., 14 Ont. 322. 

23. Ala.—Aachen, etc., F. Ins. Co. 
v. Arabian Toilet Goods Co., 10 Ala. 
A. 395, 64 S 635. 

Il].—Insurance Co. of North Amer- 
ica v. McDowell, 50 Ill. 120, 99 AmD 
497. 

Ind.—Pheenix Ins. Co. v. Perry, 131 
Ind. 572, 30 NE 637. , 

“Mass.—Walker v. Lancashire Ins. 
Co., 188 Mass. 560, 75 NE 66. : 

Mo.—Brownfield Vv. Mercantile 
Town Mut. Ins. Co., 84 Mo. A. 134. 

Va.—West Rockingham Mut. F. 
Ins. Co. v. Sheets, 26 Gratt. (67 Va.) 
. 854. : 
Wis.—Badger v. eo Ins. Co., 
49 Wis. 396, 5 NW ‘ 

24, Palmer v. St. Paul F. & M. 
Ins. Co., 44 Wis. 201. And see infra 

508. 
: 25. Ala.—Taber v. Royal Ins. Co., 
124 Ala. 681, 26 S 252. 

Tll.—Peoria M. & F. Ins. Co. V. 
Whitehill, 25 Ill. 382; American Cent. 
Ins. Co. v. Henninger, 87 Ill. A. 440. 

Ind.—Byrne v. Rising Sun Ins. Co., 

Ind. 103. 

Pla ied vy. Germania Ins. Co., 
44 La. Ann: 128, 10 S 495. 
Me.—Bailey v. Hope Ins. Co., 56 


N. 


. 474. 

Phté Dearie vy. Continental Ins. 
., 32 Mo. A. 198. ; 

i oo paltrovitch v. Phoenix Ins. 


Co., 143 N. Y. 73, 37 NE 639, 25 LRA 
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In the 


of its terms or 


notice or proofs 


198 [aff 68 Hun 304, 28 NYS 38]; 
O’Niel v. Buffalo F. Ins. Co., 3 N. Y. 
122; Russell v. Agricultural Ins. Co., 
19 App. Div. 625, 46 NYS 186; Smith 
v. Home Ins. Co., 47 Hun 30; Bil- 
brough v. Metropolis Ins. Co., 12 N. 
Y. Super. 587. 

Or.—Schmurr y. State Ins. Co., 30 
Or. 29, 46 P 368. 

W. Va.—Nease v. Adtna Ins. Co., 
32 W. Va. 283, 9 SE 2338. 

Wis.—Killips v. Putnam F., 
Co., 28 Wis. 472, 9 AmR 506. 

Excuse for failure to furnish 
er tala certificate see supra 
8 . 

26. Ark.—American Cent. Ins. Co. 
v. Ware, 65 Ark. 336, 46 SW 129. 

Del.—Downs v. German Alliance 
Ins. Co., 22 Del. 166, 67 A 146. 

Ill.— Colonial Mut. F. Ins. Co. v. 
Ellinger, 112 Ill. A. 302. 

La.—Montelone v. Royal Ins. Co., 
a La. Ann. 1568, 18 S 472, 56 LRA 
784. 

N. Y.—Robertson v. New Hamp- 
shire Ins. Co., 16 NYS 842. 

Pa.—Wells Whip Co. v. Tanners’ 
Mut. FB. Ins. Co., 209 Pa. 488, 58 A 
894; Glenn v. Colonial Assur. Co., 44 
Pa. Super. 208. 

Va.—Georgia Home _ Ins. 
Goode, 95 Va. 751, 30 SE 366. 

Excuse for nonproduction of books 
and papers see supra § 497. 

27. Aachen, etc., F. Ins. 
Arabian Toilet Goods Co., 
395, 64 S 635; Wicking v. Citizens’ 
Mute « Ins, Co. 20/8 Mich. +640; O07. 
NW 275. 

Excuse for refusal to submit to 
examination see supra § 498. 

23, Concordiatimn ky 3 bus. wCo.rrsy. 
Koretz, 14 Colo. A. 386, 60 P 191. 

29. Rokes v. Amazon Ins. Co., 51 
Md. 512, 34 AmR 3238. 

Necessity of writing 
§§ 500, 508. ; 

Nonwaiver of agreement see infra 


Ins. 


Cosas 


Cos eV. 


see infra 


Sb 19.) 
30. See infra § 509. 
31. See infra §§ 510-529. 
Coral ase panena pins.) —CO. Vs 


Holmes, 59 Fla. 116, 52 S 801. 

Ky.—National F. Ins. Co. v. U. S. 
Building, etc., Assoc., 54 SW 714, 21 
KyL 1207; American F. Ins. Co. Vv. 
Bland, 40 SW 670. 19 Kyl 287; Citi- 
zens’ Ins Co. v. Bland. 39 SW 825, 19 
KyL 110. 

Mo.—Harness v. National F. Ins. 
Co., 76 Mo. A. 410. 

Nebr.—Morgenstern v. Insurance 
Co. of North America, 89 Nebr. 459, 
131 NW 969. : 

Oh.—American Nat. 
Hucese2ds Oh Cire ‘Ct. N. 
Oh. A. 299. 

33. Scott v. Niagara 
InsiwGog 25eUR Ce OQ.“ Be it 

34. Wadhams v. Western Assur. 
Co., 117 Mich. 514, 76 NW 6; Bell 
vy. Hudson Bay Ins. Co., 3 Sask. L. 
219 [dism app 2 Sask. L. 355, and 
app allowed on other grounds 44 Can. 
S. Cc. 419, 21 AnnCas, 788]. 


Ins. 7i.Go.aevs 
S. 465, 2 


Dist. Mut. 
Hh 


10 Ala. A” 


[26C.J.] 391 


of loss may be either express *° or implied;*! and 
‘it need not be in writing,®* except, it has been held, 
where the policy is under seal.*# 
frequently stipulate that no condition therein shall 
be waived except in writing, and in some eases this 
stipulation is enforced and an oral or implied waiver 
of notice or proofs of loss is ineffectual.** 
cases 1t is held either that such a stipulation does 
not apply to notice and proofs of loss, or that if 
the stipulation does apply, it may be waived by the 
insurer, and accordingly that notice or proofs may 
be orally waived notwithstanding.*® 

[§ 501] 3. Effect. 
of loss eliminates from the contract the condition 
with reference to the serving of notice or proofs, 
so that the breach of the condition cannot be relied 
on as a defense to a recovery on the policy;3* and 
a waiver of the condition relieves insured from com- 


However, policies 


In other 


A waiver of notice or proofs 


Authority of officer or agent to 
waive by parol see infra § 508. 

35. U. S—Twin City F. Ins. Co. 
v. Stockmen’s Nat. Bank, 261 Fed. 
470. 

Ark.—Burlington Ins, Co. v. Low- 
ery, 61 Ark. 108, 32 SW 383, 54 AmSR 
196. Apparently to same effect see 
Arkansas Mut. F. Ins. Co. v. Witham, 
82 Ark. 226, 101 SW 721. 

lll.— Williams yv. American Ins. 
Oo; L96 RN. AS37205 

Iowa.— Ruthven v. American F. 
Ins. Co., 102 Iowa 550, 71 NW 574. 

La.—St. Landry Wholesale Mer- 
cantile Co, v. Springfield F. & M. 
Ins. Co., 114 La. 1, 37 S 988; St. Lan- 
dry Wholesale Mercantile Co. v. 
Teutonia Ins. Co., 113 La, 1053, 1054, 
37 S967. 

Md.—Farmers’ F. Ins. Co. v. Ba- 
ker, 94 Md. 545, 51 A 184, 

Nebr.—Morgenstern vy, Insurance 
Co. of North America, 89 Nebr. 459, 
131 NW 969. 

N. Y.—Smaldone v. Insurance Co. 
of North America, 15 App. Div. 232, 
44 NYS 201. Contra Birmingham v. 
Farmers’ Joint Stock Ins. Co., 67 
Barb. 595. 

Vt.—Frost v. North British, ete, 
Ins. Co., 77 Vt. 407, 60 A 803; Pow- 
ers v. New England F. ins. Co., 69 
Vt. 494, 38 A 148; Powers vy. New 
England F. Ins. Co., 68 Vt. 390, 35 


Aw Bods 

36. U. S.—Phenix Ins. Co. v. Luce, 
123 Fed. 257; Perry v. Faneuil Hall 
Ins. Co., 11 Fed. 482. 

Cal.—Williams v. Hartford Ins. Co. 
54 Cal. 442, 35 AmR 177. 

Fla.—Indian River State Bank v. 
Hartford F. Ins. Co., 46 Fla. 283, 35 
S 228. 

Ill.— Gray v. Merchants’ 
PU oUt. Av 53.78 

Ind.—American F. Ins. Co. v. Sisk, 
9 Ind. A. 305, 36 NE 659. 

Iowa.—Hggleston yv, Council Bluffs 
Ins. Co., 65 Iowa 308, 21 NW 652. 

Me.—Moore v. Protection Ins. Co., 
29 Me. 97, 48 AmD 514. 

Md.—Spring Garden Ins. Co. v. 
Whayland, 103 Md. 699, 64 A 925, 

Mo.—Johnson y. Lumber Ins, Co., 
137 Mo. A. 380, 118 SW 112; Rob- 
erts v. Insurance Co. of North Amer- 
ica, 94 Mo. A. 142, 72 SW 144; Por- 
ter v. German-American Ins. Co., 62 
Mo. A. 520, 

N. H.—Flynn vy. Orient Ins. Co., 77 
NaH. 431, 92-A)737: 

N. Y.—Dobson v. Hartford F. Ins. 
Co.,. 86 App. Div. 115, 83 NYS 456 
[aff 179 N. Y. 557 mem, 71 NE 1130 
mem]; Callahan vy. London, etc., F. 
Ins. Co., 98 Misc. 589, 163 NYS 322 
{aff 179 App. Div. 890 mem, 165 NYS 
1079 mem]. 

N. C.—Higson vy. North River Ins. 
60., 1 1ib2_ INS Ci 20657210, 62 SH 509 
[cit Cyc]. 

Oh.—Dun vy. Germania F. Ins. Co., 
10 OhS&CP 667, 8 OhNP 605. 

Pa.—Snowden, v. Kittanning Ins. 
Go., 122 Pa. 502, 16 A 22; Franklin 


Ins. Co., 


392 [26C.J.] 


pliance with every requirement contained therein,*’ 
aha operates on every provision of the policy af- 


fected by that condition.*® 
[§ 502] 4. Partial or 


is performed.‘ 


[§ 503] 5. Waiver of Past Default. While the 
insurer may waive the limitation of time fixed by 
the policy for giving notice and furnishing proofs 


Ins. Co. v. Updegraff, 43 Pa. 350; 
Commonwealth Ins. Co. v. Sennett, 
Al Paz) 1615. Inland: )ins:,7 ete: Co. Vv. 
Stauffer, 33 Pa. 397; Hess v. Hart- 
ford EY) Ins! ‘Co:, 38 Pa. Super. 158: 
Insurance Cos. v. O’Hanlon, 1 Wkly 
IMO, BE 

Vt.—Webster v. State Mut, F. Ins. 
Conn 8) Vit. 75, 697A. 819. 

Va.—West Rockingham Mut. F. 
Ins. Co. v. Sheets, 26 Gratt. (67 Va.) 


854. 
W. Va.—Rheims v. Standard F. 
Ins. Co., 39 W. Va. 672, 20 SE 670. 


Can.—Caldwell v. Standard F., etc., 
Hristo. ells Cam, —S.."C3 202" 

Ont.—Morrow v. Lancashire Ins. 
Co., 29 Ont. 377; Walker v. Western 
ANSSUT A ©O pels ian Ce.@. Bred 9. 

37. Spring Garden Ins. 
Whayland, 103 Md. 699. 

38. Hess v. Hartford F. Ins. Co., 
28 Pa. Super, 158. 

39. Hibernia Ins. Co. vy. O’Connor, 
20 Mich. 241. 

40. Central City Ins. Co. v. Oates, 
86 Ala. 558, 6 S 83, 11 AmSR 67; 
Desilver v. State Mut. Ins. Co., 38 
Pa. 130; Warner v. Insurance Co. of 
North America, 35 LegInt (Pa.) 293. 

41. Allen v. Milwaukee Mechanics’ 
Ins. Co., 106 Mich. 204, 64 NW 15. 

Cross references: 

Contingent promise to pay loss as 

waiver see infra § 521 note 67 


(Oo, V6 


[b]. 
Qualified denial of liability as waiver 
see infra § 524. 


42, Ill.— Western Underwriters’ 
Assoc. v. Hankins, 221 Il. 304, 77 
NE 447 [aff 122 TIll..A. 600]. 

Ind.—Attna Ins. Co. v. Jones, 64 
Ind, A. 251, 115 NE 697. 

Ky.—Kenton Ins. Co, v. Wiggin- 


ton, 89 Ky. 330, 12 SW 668, 7 LRA 
81. 


La.—Melancon y. Phoenix Ins. Co., 
116 la. 324, 40 S ‘718. 

Minn, — Lake Superior Produce, 
ete mos Ve Concordia, 2. lns..Co:,; 
95 Minn. 492, 104 NW 560. 

Mo.—Hicks v. Empire Ins. Co., 6 
Mo. A. 254. 

N. Y.—Sergent vy. Liverpool, etc., 
Ins. Co.,, 155 N: Y¥.! 349) 49 NE.-935 
frev 85 Hun 31, 32 NYS 594]; Van 


Allen vy. Farmers’ Joint Stock Ins. 


CoO Hun? 397 Pati 2) Nt Y16.0'4 
mem]. 

Oh.—American Nat. Ins. Co. v. 
Euce, 35° Oh, Cir: Ct. 169, 2 Oh. “A. 


299; American Nat. Ins. Co. v. Euce, 
On, (Cire Cte Ne Ss 466, 20 Oh, 7A: 
299. 

Pa.—Fritz v. pg City Mut. F. 
Ins. Co., 26 A 1 

Va.—Gieorgia Sis Ins, Cosy. 
Kinnier, 28 Gratt. (69 Va.) 88, 

Wash.—Ramat v. California Ins. 
Co., 95 Wash. 571, 164 P 219. 

Nonwaiver stipulation or agree- 
ment see infra § 519. 

43. Ark.—Commercial F. Ins. Co. 
v. Waldron, 88 Ark, 120, 114 SW 
210. Contra Burlington Ins, Co. v. 
Lowery, 61 Ark. 108, 32 SW 3838, 54 
AmSR 196. 

Ga.—Phenix Ins. Co. v. Searles, 100 
Ga. 97, 27 SE 779. 


Il).—Knickerbocker Ins. Co. v. 
Geuld, 80 Ill. 388. 

Ind.—Insurance Co. of North 
America v. Brim, 111 Ind. 281, 12 


Conditional Waiver. 
Waiver of proofs of loss is a waiver of notice,®® but 
waiver of notice does not waive proofs.*° A waiver 
conditioned on the performance of some act by 
insured does not become operative unless that act 
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[§§ 501-504 


of loss,*? the eases are not in accord as, to whether 
this may be done after the time limit has expired, 
some holding that subsequent conduct of the insurer 
cannot operate as an implied waiver of the past 
breach,*? and others holding the contrary.** 

[§ 504] 6. Withdrawal ‘of Waiver. It has been 
held that the insurer may withdraw its waiver before 
the expiration of the time for presenting proofs of 


loss, and in that ease proofs must be made;*> but 


NE 315. 
Kan.—State Ins. Co. v. School 
Dist, No, 19/66" Kan. 775.71 P22: 
Iowa.—Ervay v. Philadelphia Fire 
Assoc., 119 Iowa 304, 98 NW 290. 
Mass.—Smith vy. Haverhill Mut. F. 
Ins. Co.. 1 Allen 297, 79 AmD 733. 
Minn.—Ermentrout v. Girard F. & 
M. Ins. Co., 63 Minn, 305, 65 NW 6385, 
56 AmSR 481, 30 LRA 346; Guernsey 
v. American Ins. Co., 17 Minn. 104. 


Mo.—St. Louis Ins. Co. v. Kyle, 
11 -Mo. 278, 49 AmD 74; Albers v. 
Pheenix Ins. Co., 68 Mo, A. 543; 


Bolan vy. Philadelphia Fire Assoc., 
58 Mo. A. 225; Leigh v. Springfield 
F. & M. Ins. Co., 37 Mo. A. 542; Gale 
v. Des Moines State Ins, Co., 33 Mo. 
A. 664; Cohn vy. Orient Ins. Co., 62 
Mo. A. 271.%)Contra Pink, v. “han- 
ecashire Ins. Co., 60 Mo. A. 673. . 

N, H.—Patrick v. Farmers’ 
Co., 48 N. H. 621, 80 AmD 197. 

Vt.—Donahue vy. Windsor County 
Mut. F. Ins. Co., 56 Vt. 374. 

Wis.—Engebretson v. Hekla F, Ins. 
Cox, 58 Wise 301,, 17 NW 5. 

[a] Matters occurring after suit 
brought (1) on the policy are ineffec- 
tual as a waiver. Smith v. State Ins. 
Co., 64 Iowa 716, 21 NW 145; West- 
chester F. Ins. Co. v. Coverdale, 9 
Kan. “A. 1651, 58 P 1029 “Paff' 63 P 
1126 mem]; Hicks v. British America 
Assur. Co., 162 N:; Y. 284, 56 NE 743, 
48 LRA 424 [rev 18 App. Div. 444, 43 
NYS 623]. (2) Denial of liability or 
plea in answer see infra § 522. 

{b] Estoppel, — Subsequent con- 
duct may estop the insurer to in- 
sist on a past breach, Bolan v. 
Philadelphia Fire Assoc., 58 Mo. A. 


225. 
44. Ala.—Taber v. Royal Ins, Co., 
124 Ala. 681, 26 S 252. 
Ga.—Harp y. Fireman’s Fund Ins. 


Ins. 


Co., 130 Ga. 726, 61 SE 704, 14 Ann 
Cas 299. 

I1].—Dierssen v. Williamsburg City 
F. Ins. Co., 204 Ill. A. 240. 

Ky.—Gragg v. Home Ins, Co., 90 
SW 1045, 28 KyL 988. 

Md.—Rokes v. Amazon Ins. Co., 51 
Mad. 512, 34 AmR 3238, 

N. J.—-Merchants’ Ins. Co. v. Gibbs, 


nae J. L. 679, 29: A 485, ay AmSR 
1 

N. Y.—Carpenter v. German Amer- 
ican ‘Ins; Co. Ado IN. ¥nu293)- 8 beNas 
1015; Brink v.. Hanover FE. Ins. Co., 
80 N. Y. 108; Dobson: vy, Hartford F. 
Ins; Co, 86° App.) Div: 125, (83. NYS 
456 faff. 179 N. Y.'557 mem, 71 NE 
1130 mem]; Lang v. Eagle Fire Co., 
12 App. Div. 39, 42 NYS 539; Sharpe 
v. Milwaukee Mechanics’ Ins. Co., 8 
App. Div. 354, 40 NYS 817 [aff 158 
N. Y. 696 mem, 53 NE 1132 mem]; 
Baumgartel v. Providence Washing- 
ton Ins. Co., 61 Hun 118, 15 NYS 573 
[rev on other grounds 136 N. Y. 547, 
32 NE 990]; Owen vy. Farmers’ Joint 
Stock Ins. Co., 57 Barb, 518; Post v. 
Atna Ins. Co., 43 Barb. 351. Contra 
Bennett v. Lycoming County Mut. 
Ins. Co., 67 N. Y. 274; Blossom v. 
Lycoming F. Ins, Co., 64 N. Y. 162; 
Perry v. Caledonian Ins. Co., 103 
App. Div. 113, 98 NYS 50; Brown v. 
London Assur. Corp., 40 Hun 101; 
rou v. Lycoming F. Ins. Co., 19 Hun 

Oh.—American Nat. 


Ins. Co. v. 


the general rule is that after a waiver has become 
effectual, the insurer cannot withdraw it and require 
proofs to be furnished.** Where the insurer waived 


Hucee,. 3) .On. Cirs Ctin 69; 2imOhawAs 
299; United’ Firemen’s Ins. Co. v. 
Kukral, 7 Oh.vCirs Ctac56s 4, OhviGim 
Dec. 633, 

Pa.—Commercial Union Assur. Co. 
v. Hocking, 115 Pa. 407, 8 A 589, 2 
AmSR 562. Contra Trask v. State 
Bot M. Ins. Co., 29 Pa. 198, 72 AmD 

Porto Rico.—Rodriguez v. North 
ormen F.. Ins. Co., 1 Porto Rico Fed. 
420o00- 

Tex.—Burlington Ins. Co. v. Toby, 
10 ‘Tex Civ. A. 42559300S Wild 1 

Wash.—Hatcher v. Sovereign F. 
Assur. Co., 71 Wash. 79, 127 P 588. 

W. ‘Va.—Rheims y. Standard F. 
ane. COR ISN eW SVaaw oto. S20NNSEs 

Waiver of delay in serving notice 
and proofs: 

Express waiver generally see 

§ 509 note 65 [c]. 

Implied waiver generally see 
510 note, 69 [ce]; 

note 76 [a]. 

By causing or inducing insured to 

delay see infra § 516. 

By denying liability or refusing to 

pay see infra § 522, 

By failure to demand- proofs see 

infra § 511 note 79 [b]. 

By failure to furnish blanks see 
infra § 512 note 84 [al]. 
By objecting to proofs 

grounds see infra § 514. 
By retaining notice or proofs with- 

out objection see infra § 513 note 
2.98 Dba 
By steps for adjustment or settle- 

ment sée infra § 517. 

By unreasonable delay in objecting 

see infra § 515. 

45. Hahn v. Guardian Assur. Co., 
23 Or. 576, 32 P 683, 37 AmSR 709. 

46. Ark.—Queen of Arkansas Ins. 
Co. v. Forlines, 94 Ark. 227, 126 SW 
TAO .CitIGyreT. 

Ill.—Atlantiec Ins. Co. v. Wright, 
22 ll. 462; Western Underwriters 
Assoc. v. Hankins, 122 Ill. A. 600 
[aff 221 Ill. 304, 77 NE 447]. 

Ky.—Pheenix Ins. Co. v. Spiers, 87 
Ky. 285, 8 SW_ 453, 10 Kyl 254; 
Dwelling-House Ins. Co. v. Freeman, 
10 KyL 495. 

Mo.—Burgess v. Mercantile Town 
Mut, Ins. Co., 114 Mo. A. 169, 89 SW 
568; Roberts v. Insurance Co. of 
America, 94 Mo. A. 142, 72 SW i144; 
Brownfield v. Mercantile Town Mut. 
Ins. Co., 84 Mo. A. 134; Porter v. 
Oa -American Ins. Co., 62 Mo. A. 

N. Y.—Jones v. Howard Ins. Co.. 
117 N. Y..108, 22 NE 578; Brink vi 
Hanover EH. Ins: ‘Co.,. 80.) NeeY¥o 108; 
Dobson v. Hartford F. Ins, Co., 86 
App. Div. 115, 88 NYS 456 [aff 179 
IN We, bon” aiem,ee Lea NEY ph a0 
mem]. 

N. C.—Pretzfelder v. 
Ins7 Co, i123 Ny 
44 LRA 424, 

[a] Thus, although a reference to 
appraisers, which iS a waiver of 
proofs of loss (infra § 518), after- 
ward fails without the fault of in- 
sured, his failure then to furnish 
proofs does not bar his right to re- 
cover by action. Pretzfelder v. Mer- 
chants!) Ins 4Co,,,0123 YN On ele4aer aL 
SE 470, 44 LRA 424. 


infra 


infra 
note 75 [b]; 


on other 


Merchants’ 
Can164,., 383i SH :470; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ss ee 


§§ 504-507] 


proofs of loss by denying liability on the ground 
that insured had not fulfilled a promissory warranty, 
if cannot avoid the waiver and defeat a recovery 
because proofs have not been furnished and the 
time for furnishing them has expired, although it 
was led into the waiver by statements of insured 
inducing it to believe that he had not fulfilled the 
warranty, and it subsequently appeared that he had 


done so.*? 
[§ 505] 


to the conditions of the policy.*® 


7. Waiver of Waiver. 
proofs of loss is not defeated by the subsequent 
act of insured in attempting to furnish them,** or 
by a subsequent agreement of arbitration subject 
However, insured 
may, by a failure to rely on the waiver, lose his 
right to interpose it;°° and the parties may by sub- 
sequent agreement stipulate that the requirement of 
proofs is to be held not to be waived.®4 

L$ 506] 8. Who May Urge. Where the insurer 


FIRE INSURANCE 


insured.°2 
[§ 507] 9. 
In General. 


a. 


A waiver of 


Asan 


waives proofs of loss as between itself and insured, 


47. Dodge v. 94 Ark. 
21, 125 SW 648. 

48. Warshawky v. Anchor Mut. F. 
Ins: Co., 98 Iowa 221, 67 NW 287. 

49. Perry v. Mechanics’ Mut. Ins. 
Co., 11.Fed. 478. 

{a] An offer by insured to arbi- 
trate will not affect a waiver on the 
part of the insurer. Cowan vy, Phe- 
nix Ins. Co., 78. Cal. 181, 20 P 408. 

50. Ulysses Elgin Butter Co. v. 
Hartford F. Ins. Co., 20 Pa. Super. 
384 


51. Insurance Co. of North Amer- 
ica v. Caruthers, (Miss.) 16 S 911. 
And see infra § 519. 

52. State Ins. Co. v. Ketcham, 9 
Kan. A. 552, 58 P 229; Nickerson v. 
Nickerson, 80 Me. 100, 12 A 880. 

53. Lovejoy v. Hartford F. Ins. 
Co., 11 Fed. 63; Ritter v. Boston Un- 
derwriters’ Ins. Co., 28 Mo. A. 140. 

54. Washburn-Halligan Coffee Co. 
v. Merchants’ Brick Mut. F. Ins, Co., 
110 Iowa 423, 81 NW 707, 80 AmSR 
311; Powers v. New England F. Ins. 


Thomason, 


Co., 68 Vt. 390, 35 A 331. ‘ 
[a] Thus, where the policy stipu- 
Jated that proofs should be de- 


livered at the company’s office, and 
delivery was made to an Officer in 
charge of the office, it was held that 
such officer was authorized to waive 
further proofs than those submitted. 


Edgerly v. Farmers’ Ins. Co., 48 
Iowa 644. 
{[b] Officers of a mutual company 


have such authority. Lewis v. Mon- 
mouth Mut. F. Ins. Co., 52 Me. 492; 
Priest v. Citizens’ Mut. F. Ins. Co., 
3 Allen (Mass.) 602. 

[c] The insuretr’s charter may 
impliedly limit the power of its offi- 
cers in this respect. Dawes Vv. North 
River Ins. Co., 7 Cow. (N. Y.) 462; 
Scott v. Niagara Dist. Mut. Ins. Co., 
C= oll Oe OFAN sey bal Re 

‘{d] Knowledge of officersi.— 
Where the company should have 
known that proof of loss had not 
been filed within thirty days as re- 
quired by the policy, such knowl- 
edge will be charged to the presl- 
dent of the company. Citizens’ Mut. 
F. Ins. Co, v. Conowingo Bridge Co., 
116 Md. 422, 82 A 372. : 

55. Conn.—Bernhard v. Rochester 
German Ins. Co., 79 Conn, 388, 65 A 
134, 8 AnnCas 298. F 

Iowa.—Brock v. Des Moines Ins. 
Co., 106 Iowa 30, 75 NW 683. 
Mass.—Little v. Phoenix Ins. Co., 


123 Mass. 380, 25 AmR 96; Hastern 
Re (Colews Reliefe BH. .Ins..Co:;, 105 
ny DO). 
Mato Ball v. Royal Ins. Co., 129 
Mo. A. 34, 107 SW 1097. 
Nebr.—Insurance Co. of North 


America v. McLimans, 28 Nebr. 653, 
WwW 991. 

TEN. Bishop vy. Agricultural Ins. 

Co., 130 N. Y. 488, 29 NE 844; Mc- 

Coubray v. St. Paul F. & M. Ins. Coy; 

50 App. Div. 416, 64 NYS Ti2tiatt169 


N. Y. 590 mem, 62 NE 1097 mem]; 
Owen vy. Farmers’ Joint Stock Ins. 
Co,,, (57%; Barb; 518. 

Vt.—Smith v. Niagara F. Ins. Co., 
60 Vit. 682, hb A 353, 46"AmSRy 144, 
dep Ay 26: 

Wis.—Badger v. Phoenix Ins. Co., 
49 Wis. 396, 5 NW 848. 


56. Ala.—Continental Ins. Co. v. 
Parkes, 142 Ala. 650, 39 S 204. 

Colo eCaliforniaw ins. Co. iv. 
Gracey, 15, Colo. 70, 24 P 577, 22 
AmSR, 376. 

Fla.—Indian River State Bank v. 


Hartford F. Ins. Co., 46 Fla. 283, 35 
S 228, 

Ill.—Citizens’ Ins. Co. v. Stoddard, 
197 Ill. 330, 64 NE 355; Millers’ Nat. 
Ins: Go. vv. Kinneard, “'36uahy 499; 
26 NE 368 [aff 35 Ill. A. 105]. 

Ky.—Insurance Co. of North: Amer- 
ica v. Forwood, 13 KyL 261. 

Mdi—HMarmers” |.) Ins; ‘Co. sv. 
Baker, 94 Md. 545, 51 A 184; Hartford 
F. Ins. Co. v. Keating, 86 Md. 130, 38 
A 29, 68 AmMSR 499. 

Mich.—Gristock v. Royal Ins. Co., 
84 Mich. 161, 47 NW 549. 

N. Y.—Will, ete., Co. v. Rochester 
German Ins. Co., 140 App. Div. 691, 
125 NYS 606; Van Allen v. Farmers’ 
Joint-Stock Ins, Co., 10 Hun 397 [aff 
72 N. Y. 604 mem]. 

Oh.—Stacy v. Norwich Union F. 
In'ss | Soe.,725 -Ohe JCirn- vet 67. 

S. D.—Enos v. St. Paul F. & M. Ins. 
ae 4S. D. 689, 57 NW 919, 46 AmSR 
796. 

[a] Secret limitations on an 
agent’s authority are not binding on 
insured. Insurance Co. of North 
America v. Forwood, 13 Kyl 261; 
Walker v. Lancashire Ins. Co., 188 
Mass. 560, 75 NE 66. 

57. U. S.—Brunson Bank y. Attna 


ins, Co..) 2038" hed. 810, (122 CCA* 1285 
Ide v. Phoenix Ins. Co., 12 F. Cas. 
No. 7,001, 2 Biss. 333. Contra, Har- 


rison v: Hartford F. Ins. Co., 59 
Fed. 732. 

Ala.—Syndicate Ins. Co. v. Catch- 
ings, 104 Ala. 176, 16 S 46. 


Ark.—Liverpool, ete., Ins. Co. v. 
Payton, 128 Ark. 528, 194 SW_ 503. 
Contra Burlington Ins. Co. v. Ken- 


nerly, 60 Ark. 532, 31 SW 155. 

Wla.—Aitna Ins. Co. v. Holmes, 59 
Fla, 116, 52 S 801; Indian River State 
Bank w., Hartford +E. “Ins. Co, (46 
Fla. 283, 35 S 228. 

Tll.—Citizens’ Ins. Co. v. Stoddard, 
197 Ill. 330, 64 NE 355; German Ins, 
Co. v. Ward, 90 Ill. 550; Massock v. 
Royal Ins. Co., 196 Ill. A. 394; McIn- 
turff v. Insurance Co. of North Amer- 
ica, 155 Ill. A. 225. Contra American 


Gents ins. .Co., .v. Birds (Bldg. jete;, 
Assoc., 81 Ill. A. 258. 
Ind.—North British, ete., Ins. Co. 


v. Crutchfield, 108 Ind. 518, 9 NE 458. 
Ky.—Insurance Co. of North 
America vy. Forwood Cotton Co., 12 
KyL 846. 
Mich.—Security Ins. Co. v. Fay, 22 
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the waiver operates in favor of a mortgagee who is 
entitled to the benefit of the policy,®? and also in 
favor of an attachment or garnishment creditor of 


Authority of Officers and Agents— 


Ordinarily, any officer of the in- 


surer having authority to bind it in the conduct 
of its business may waive the conditions of the 
policy as to notice and proofs of loss,°4 and a gen- 
‘eral agent of the insurer may lkewise bind it by 
a waiver.°> And if an agent has apparent authority 
to waive notice or proofs, the insurer is bound by 
his act in doing so, regardless of his actual author- 
In many cases it is held that a local agent 
who has authority to bind the insurer by a con- 
tract of insurance, and to issue and countersign a 
policy in pursuance of such contract and collect 
premiums thereon, may ordinarily waive the con- 
dition as to notice and proofs,®7 but in other cases 


Mich. 467, 7 AmR 670. 

Mo.—Thompson v. Traders’ Ins. 
Co., 169 Mo. 12, 68 SW 889; Nickell 
v, Phoenix Ins. Co., 144 Mo. 420, 46 
SW 435; Burge v. Greenwich Ins. Co., 
106 Mo, A. 244, 80 SW 342; Harness 
v. National F. Ins. Co., 76 Mo. A. 
410. Contra Bolan v. Philadelphia 
Fire Assoc., 66 Mo. A, 672; McCol- 
lum v. North British, ete., Ins. Co., 
65 Mo. A. 304. 

N. J.—Snyder vy. Dwelling House 
Ins Cor 59) Ns) Jn Lae 4400 oi7eAae Oo 
59 AmSR 625; Gray v. Blum, 55 N. 
J. Eq. 553, 38 A 646. 

N. Y.—McCoubray v. St. Paul F, 
& M. Ins. Co., 50 App. Div. 416, 64 
NYS 112 [aff 169 N. Y. 590 mem, 62 
NE 1097 mem]: Smaldone y. Insur- 
ance Co. of North America, 15 App. 
Div. 232, 44 NYS 201; McGuire v. 
EHarttord Ve alinsy pCosii vAppaae Dive 
575, 40 NYS 300 [aff 158 N. Y. 680 
mem, 52 NE 1124 mem]; Merwin v. 
Star F. Ins. Co., 7 Hun 659 [aff 72 
N. Y. 603 mem]; Yousey v. Queen 
Ins, Co., 148 NYS 125 [aff 151 NYS 
1151 mem]. Contra’ Steen vy. Ni- 
agara I”. Ins. Co. 89 N. Y. 315, 42 
AmR 297; Van Allen vy. Farmers’ 
Joint Stock Ins. Co., 64 N. Y. 46» 
[rev 4 Hun 413, 6 Thomps. & C. 
591]; Bush v. Westchester F. Ins. 
Co., 63 N. Y. 531 [rev 2 Thomps. & 
C. 629]; Perry v. Caledonian’ Ins. 
Co., 103 App. Div. 113, 93 NYS 50; 
Tilton v. Farmers’ Ins. Co., 82 Misc. 
TOS ase Viste Ogg 

Oh.—Stacy v. Norwich Union F. 
es Sekt de Oh? Cirw Cane7, 

ue.—Western Assur. Co. vy. - 
and, 11 Que. Q@. B. 144. i eee 

[a] A former agent who obtained 
and delivered the policy, but who was 
not agent at time of loss and time 
when notice thereof was required to 
be given, could not waive notice, al- 
eves later Hoc loves by insurer. 

ayberry v. Home Ins. Co., (Mo. A. 
208 SW 99. pepe 

[b] Dual agency.—(1) An agent 
of the Insurer may be the agent of 
insured in giving notice and furnish- 
ing proofs of loss and the agent of 
the insurer in giving insured the in- 
formation furnished by the insurer: 
and the insurer, having knowledge of 
the facts and assenting thereto, can- 
not complain on the ground that the 
agent acted for bcth. Griffith v. 
Anchor F. Ins. Co., 143 Iowa 188, 120 
NW' 910. (2) Where the insurer 
knew that its agent was a_ stock- 
holder and cashier of a bank to which 
the loss was made payable as a 
creditor of insured, and through its 
adjuster knew that the agent was 
responsible for insured’s not filing 
proofs of loss, and instead of re- 
pudiating the agent’s act the adjuster 


attempted to effect a settlement, 
there was a waiver of proofs. West- 
(Miss.) 25 


ie Assur. Co. v. White, 


. 


394 [26C.J.] 


the contrary is held,58 the decisions turning largely 
on the evidence as to authority in the particular 
case. By the weight of authority, one who is in- 
trusted by the insurer with apparent power to ad- 
just the loss’ ordinarily has authority to waive no- 


58. Iowa.—Von Genechtin v. Citi- 
zens’ Ins, Co., 75 lowa 544, 39 NW 
881. 

Mass.—Lohnes vy. Insurance Co. of 
North America, 121 Mass. 439. 

Minn.—Ermentraut v. Girard F. & 
M. Ins. Co., 638 Minn. 305, 65 NW 635, 
56 AmSR 481, 30 LRA 346; Shapiro 
Wa Sta ehaul) H&M. ons, 1Co. 460 
Minn. 135, 68 NW 614; Bowlin v. 
Hekin F. Ins. Co., 36 Minn. 433, 31 
NW 859; Guernsey v. American Ins. 
Co., 17 Minn. 104. 

Pa. 
34 Pa. Super. 245; Kness v. Anchor 
Hins, Co, a3 Pa. Supers o2d, Hott= 
ner v. Aachen; etc., EF. Ins.‘ Co., 31 
Pa. Super. 461. 

vVt.—Smith y. Niagara F. Ins. Co., 
60 Vt. 682, 15 A 353, 6 AmSR 144, 
TEVA. P2162 

Wis.—Knudson y. Hekla F. Ins. 
Co., 75 Wis. 198, 48 NW 954; Enge- 
bretson v. Hekla F. Ins, Co., 58 Wis. 
BO derlile NOW i 51. 

And see contra cases supra note 


cite 

59. U. S.—Twin City F. Ins. Co. 
v. Stockmen’s Nat. Bank, 261 Fed. 
470; Perry v. Faneuil Hall Ins. Co., 
11 Fed, 482. 

Ala.—Liverpool, ete, Ins. Co. v. 
Millis, 110 Ala. 201, 17 S672; 

Ark.—Concordia HE. Ins. Co... v. 
Mitchell, 122. Ark. 357, 183 SW 770; 
Milwaukee Mechanics’ Ins. Co. v. 
Fuquay, 120 Ark. 330, 179 SW 497; 
Queen of Arkansas Ins. Co. y. Las- 
ter, 108 Ark. 261, 156 SW 848; Queen 
of Arkansas Ins. Co. v. Forlines, 94 
Ark, 227, 126 SW 719; Arkansas Mut. 
F. Ins. Co. v. Witham, 82 Ark. ae 
LOL BM SVWarot 21. Minneapolis ke 
Ins, Co. v. Fultz, 72 Ark. 365, 80 sw 
576, 

Colo. — California ‘Ins. Co. vv: 
Gracey, 15 Colo. 70, 24 P 577, 22 
AmSR 376; Helvetia Swiss F. Ins. 
Co. v. Edward P. Allis Co., 11 Colo. 
AWZ64,e53 Ba 242: 

Del.—Reed v. Continental Ins. Co., 
22 Del. 204, 65 A 569. 

Ill—wWestern Underwriters Assoc. 
v. Hankins, 221 Ill. 304, 77 NE 447; 


Dwelling House Ins. Co. v. Dow-: 


Gall, 159 Ill. 179, 42 NE 606; McIn- 
turff ° v. Insurance Co. of North 
America, 155 Qll. A. 225; American 
Gent. Ins, Co. v. Henninger, 87 Ill. 
A. 440. 

Ind.—Ohio Farmers’ Ins. Co. v. 
Vogel, 166 Ind. 239, 117 AmSR 3882, 3 
LRANS 966, 9 AnnCas 91; Germania 
F. Ins. Co. v. Pitcher, 160 Ind. 392, 
64 NE 921, 66 NE 10038; AXtna Ins, 
Co. v. Shryer, 85 Ind. 362; Ohio Farm- 
ers’? Ings /Co.\ v.. Glaze, 55" -Fnd. "A. 
147, 101 NE 734; Prussian Nat. Ins. 
Co. v.. Peterson, 30 Ind. A. 289, 64 
NE 102; German F. Ins. Co. v. Sei- 
Wortwew4 dnd). SAs 279)". 56, INET 686; 
Western Assur. Co. v. McCarty, 18 
Ind. A. 449, 48 NE 265. 

Iowa.—Teasdale v. New York Ins. 
Co., 163 Iowa. 596, 145 NW_ 284, 
AnnCas1916A 591; Hrvay v. Philadel- 
phia Fire Assoc. 119 Iowa 304, 93 

NW 290; Lake v. Farmers’ Ins. Co., 
110 Iowa 473, 81 NW 710; Smith v. 
Continental Ins. Co., 108 Iowa 382, 
79 NW 126; Heusinkveld v. St. Paul 
BR, & M:. Ins. Co., 106 lowa’ 229}. 76 
NW 696; Brock v. Des Moines Ins. 
Co., 106 lowa 30, 75 NW 688; Slater 
v. Capital Ins, Co., 89 Iowa 628, 57 
Now ve422,°23) LRA Sisls Harris” jy- 
Phenix Ins. Co., 85 Iowa 238, 52 NW 
128 [dist Barre v. Council Bluffs Ins. 
Co., 76 Iowa 609, 41 NW 373]; Brown 
vy. State Ins. Go., 74 Lowa 428, 38 
NW 135, 7 AmSR 495; Stevens v. 
Citizens’ Ins. Co., 69 Towa 658, 29 NW 
769; Edgerly v. Warmers’ Ins. Co., 48 
Iowa 644, 
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Kan.—Des Moines State Ins. Co. v. 
Ketcham, '9 Kan, A. 552,° 58 BP 229); 
Dwelling-House Ins. Co. v. Osborn, 
i oa AO eee OM OOO 

y.—Pheenix Ins. Co. v. McKernan, 
108 ee 224, 46 SW 10, 698, 20 KyL 


La.—St. Landry Wholesale Mer- 
cantile Co. v. Springfield F. & M. 
Ins: jCoy, 1147 Bae LTS IS Sses st. 


Landry Wholesale Mercantile Co, v.- 


TPeutonia, Ins, .Go., -113) ua;,, 1053,.°37 
S 967; McClelland v. Greenwich Ins. 
Cox, 107 Dal 224) 31S" 691; 

Me.—Day v. Dwelling-House Ins. 
Co., 81 Me. 244, 16 A 894. 

Md.—Bakhaus v. Caledonian Ins. 
Co., 112 Md. 676, 684, 77 A 310 [cit 
Cyc]; Farmers’ F. Ins. Co. v. Baker, 
94 Md. 545, 61 A 184; Hartford F. 
ee re v. Keating, 86 Md. 130, 38 
A. 2:9); 

Mass.—Little v. Phoenix Ins. Co., 
123 Mass. 380, 25 AmR 96; Eastern 
Baek v. Relief F. Ins. Co., 105 Mass. 
570. 

Mich.—Wilms v. New Hampshire 
BR, Ins, Co., 194 Mich. 656, 161 NW 
940; Fisk Vv. Philadelphia Fire 
Assoc., 192 Mich. 248, 158 NW 947; 
Popa v. Northern Ins. Co., 192 Mich. 
237, 158 NW 945; Morgan v,. Illinois 
Ins. Co., 130 Mich. 427, 90 NW- 40; 
Gristock v. Royal Ins. Co., 84 Mich. 
161, 47 NW 549, 87 Mich. 428, 49 
NW 634. 

Minn. — Lake Superior Produce, 
ete.,) Co. v. Concordia EF. Ins Cos “95 
Minn. 492, 104 NW 560; Swain v. 
Agricultural Ins. Co., 37- Minn. .390; 
34 NW 7388. 

Miss.—McPike y. Western Assur. 
Co., 61° Miss. 37. 

Mo.—Loewenstein v. Queen Ins. 
Co.,. 227. Mo, 100,5127-SW 72 Cullen 
v. Insurance Co. of North America, 
126 Mo. A. 412, 104 SW 117; Rob- 
erts v. Insurance Co. of America, 94 
Mo. .A. 142, 72, SW 144: Terti’ v, 
Ainerican Ins. Co., 76 Mo. A. 42; 
Landrum y. American Cent, Ins. Co., 
68 Mo. A. 389; McCollum vy. Liver- 
pool, ete. Ins. Co., 67 Mg. A. 66. 

Nebr.-—Morgenstern -v. Insurance 
Co. of North America, 89 Nebr. 459, 
131 NW 969; Farrell v. Farmers’, 
ete, Ins. Co, 84° Nebr. 72, 1/20. -NW 
929. 

N. H.—Perry v. Dwelling-House 
InsmeCoun 67 IN 2.91, pos An ot noOs 
AmSR 668. 

N. J.—Snyder v. Dwelling House 
Inss@o.; 59° N. Ji i. 544," 387A 1022; 
59 AmSR 625. 

N. Y.—Smaldone v. President, etc., 
Ins, Cof T620N. oY. 1680, 557) IND 6s? 
Sergent v. Liverpool, ete., Ins. Co., 
155/N. Y. 349, 49 NE 935; Bishop v. 
Agriculturals Ins. Co:, W30P Ne Ye e488, 
29 NE 844; Dobson vy. Hartford F. 
Ins. Co,, 486) App.) Div: 115,- ‘$3 NMS 
456 [Laft 179) N.Y. 55% mem; 71 NE 
1130 mem]; Messmer v. Niagara F, 
Ins. Co., 24 App. Div. 241, 48 NYS 
478; Sharpe v. Milwaukee Mechanics’ 
Ins: Coy  8t2A: pp: Div. 354) 40.NYS 
817 faff, 158 NY! 696 mem, 53 °NH 
1131 mem]; McGuire y. Hartford F. 
Ins:.VCo. 1%. -App. | Dive 575, *40n" NYS 
300 [aff 158 N. Y. 680 ‘mem, 52 NE 
1124 mem]; Smith vy. Home Ins. Co., 
47 Hun 30; Ralli v. White, 20 Misc. 
635, 46 NYS 376 [aff 21 Misc. 285, 
47 NYS 197]; Bishop v. Agricul- 
tural ‘Ins.’ Co.,.9 NYS 850° [aff 130 
NYY 2488), 2:9) SN S4 apie 3s 

N. C.—Strause v. Palatine Ims. 
Co., 128 N. C. 64,38 SE 256; Dib- 
brell v. Georgia Home Ins. Co., 110 
N. C. 193, 14 SH 7838, 28 AmSR 678. 

Oh.—Dun v. Germania F. Ins. Co., 
160 OhS&CP 667, 8 OHNP 605. 

Pa.—Fritz v. Lebanon Mut. Ins. 
Co:,°154 Pa. 38 e>'26 sA™ 77 (Gould y, 
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tice or proofs of loss,5® although it has been held 
that the mere fact that a person is the adjusting 
agent does not of itself establish his authority to 
bind the insurer by a waiver.®° However, neither a 
mere soliciting agent having no authority to bind 


Dwelling-House Ins. Co., 134 Pa. 570, 
19 A 798, 19 AmSR 717; Lycoming 
County Mut. Ins. Co. v. Schollen- 
berger, 44 Pa. 250; Carnes v. Farm- 
ers’ HK. Ins.) Coy; 20 Par “Super: 634 

S. D.—Hitcheock v. State Ins. Co., 
10 S. D.. 271, 72 NW-_898. 

Tex St.Paul Wov& M:) Ins."Con ve 
Pipkin, (Civ. A.) 207 SW 360, 361 
[eit Gye]. 

Vt.—Frost v. North British, ete., 
Ins..Co., 77 Vt. 407, 60 A 803 

Va.—Travelers’ Ins. Co. Vv. ‘ Harvey, 
82°Va. 949555 SE 5535 

Wash.—Burbank v. Pioneer Mut. 
Ins. Assoc., 60 Wash. 258, 256, 110 P 
1005, AnnCas1912B 762 [quot Cyc]. 

Wis. —Matthews v. Capital F. Ins. 
Co., 115 Wis. 272, 91 NW 675. 

Wyo.—Kahn v. Traders’ Ins. Co., 
4 Wyo. 419, 34.P 1059, 62 AmSR 47. 

N. S.—Brownell vy. Atlas Assur. 
Co., 31 N. S. 348; Margeson v. Com- 
mercial Union Assur. Co., 31 N. S. 
337; Kirk v. Northern Ins. Co., 31 
N. Sin325. 

Que.—Western Assur. Co, v. Phar- 
and, 11, Que. Q@. B: 144 

[a] Admission of authority.—The 
failure of an insurer to answer a@ ltet- 
ter written by. insured, stating that 
one who claimed to represent the in- 
surer came to see insured after the 
fire, but did not look at the things 
Saved therefrom, ‘and that such 
things were left for the insurer’s 
agent to view them, and asking 
whether insured could move the 
things away, does not constitute an 
admission that the representative 
who called on insured had authority 
to adjust the loss and to waive 
proofs of loss. Parker v. Farmers’ 
Bi tage Co., 188 Mass. 257, 74 NE 

{b] Introduction of person as ad- 
juster.—Where an agent authorized 
to solicit and write insurance and 
required to report losses represented 
to insured that the person whom he 
introduced was an adjuster, the in- 
surer is bound by the purported ad- 
juster’s waiver of. proofs of loss. 
Concordia EF. Ins. Co, v, Mitchell, 122 
Ark. 357,183 SW 770. 

[ec] Limitation on authority.—A 
provision of a mutual company’s by- 
laws that, in settlements for losses, 
the adjuster shall be authorized only 
to visit the place of loss and report 
the fact does not deprive the ad- 
juster of authority to waive proof 
of loss. Arkansas Mut. F. Ins. Co. 
v. Witham, 82 Ark. 226, 101 SW 721. 

[d] False swearing ——An adjuster 
cannot waive false swearing in 
proofs of loss, Manheim v. Stand- 
ard F. Ins. Co., 84 Wash, 16, 145 P 
992; Maple Leaf Milling Co. v. 
Colonial Assur. Co., 27 Man. 621, 36 
DomLR 202, [1917] 2 WestWkly 
1091 [allowing app 22 DomLR 822}. 

[e] Delegation of authority.—An 
adjuster who has power to waive re- 
quirements as to .proofs cannot dele- 
gate such power. Atlantic Ins. Co. 
v. Carlin, 58 Md. 336; Albers v. 
Pheenix) Ins. Co. 68 “Mion AG 5a is 
McCollum vy. North British, ete., Ins. 
Co., 65 Mo. A. 304, 

{f] An adjuster of another in- 
surer cannot waive the requirements 
of the policy unless authorized, and 
his acts are not ratified by conduct 
that would otherwise have that ef- 
fect where he does not purport to 
act for the insurer issuing the policy 
in question. Mitchell v. Minnesota 
Eire Assoc., 48 Minn. 278, 51 NW 

60. Lake v. Farmers’ Ins. Co., 110 
Towa 473, 81 NW _ 710; Barre v. 
Council Bluffs Ins. Co., 76 Iowa 609, 
41 NW 3738; Hollis v, State Ins. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the insurer by a contract of insurance,* nor any 
other agent of special and limited authority,°? may 


waive notice or proofs of loss. 


[§ 508] b. Necessity of Writing. By the weight 
of authority, an officer or agent otherwise having 
authority to waive notice or proofs of loss may 
bind the insurer by an oral or implied waiver not- 
withstanding a stipulation in the policy that no 
officer or agent shall have power to waive any of 
its terms or conditions unless the waiver is in writ- 
ing indorsed on the policy or attached thereto,%? 
But in many cases such a stipulation is given effect, 


700, 59 


61. Forest City Ins. Co. v. 
Directors Dist. No. 1, 4 Ill. 
Kirkman v. Farmers’ Ins. Co., 
Iowa 457, 57 NW 952, 48 AmSR 454; 
Ferdenando v. Milwaukee Mechanics’ 
Ins. Co., 81 Wash. 244, 142 P 693. 

62. Queen Ins. Co. v. Young, 86 
ila sags. Oe oo L1O A LE Am Ry 0151: 
Hartford] K. tins. Co: v2 Simith; 9s 
Colo. 422; Urbaniak v. Firemen’s Ins. 
Co., 227 Mass. 132, 116 NE 4138; Rock- 
well v. Hamburg-Bremen F. Ins. Co., 
212 Mass. 318, 98 NE 1086. 

63. U. S—Twin City F. Ins. Co. 
v. Stockmen’s Nat. Bank, 261 Fed. 
470. Contra Scottish Union, ete., Ins. 


NW 


Co. v. Encampment Smelting Co., 
166 Fed.°231, 92 CCA 139: 
Ark.—Burlington Ins. Co. v, Low- 


ery, 61 Ark. 108, 32 SW 383, 54 AmSR 
196; Burlington Ins. Co. v. Kennerly, 
60 Ark. 532, 31 SW 155. Apparently 
to same effect see Arkansas Mut. F. 
Ins. Co. v. Witham, 82 Ark, 226, 101 
SW 721. 

Cal.—Carroll vy. Girard #. Ins. Co., 
G2eCale 20Te leq Cosy 

Del.—Emory vy. Glens Falls Ins. 
Co., 23 Del. 101, 76 A 230; Reed v. 
Continental Ins. Co., 22 Del. 204, 65 A 
569. 

Fla.—Indian River State Bank v. 
Hartford F. Ins. Co., 46 Fla. 283, 35 
S 228. 

Ill.—Citizens’ Ins. Co. v. Stoddard, 
197 Ill. 330, 64 NE 355; Dwelling 
House Ins. Co. v. Dowdall, 159 Ill. 
179, 42 NE 606 [aff Ill. A. 622]; 
Massock/v. Royal Ins.' Co./7196 “Til. 
A. 394; Rockford Ins, Co. v. Travel- 
stead, 29 Ill. A. 654. 

Ind.—Ohio Farmers’ Ins. Co. v. 
Vogel, 166 Ind. 239, 76 NE 977, 117 
AmSR 382, 3 LRANS 966, 9 AnnCas 
91; Ohio Farmers’ Ins. Co. v. Vogel, 
(A.) 73 NE 612; American F. Ins. 
Co. v. Sisk, 9 Ind. A. 305, 36 NE 659. 

Iowa.—Lake v. Farmers’ Ins. Co., 
110 Iowa 473, 81 NW 710; Washburn- 
Halligan Coffee Co. v. Merchants’ 
Brick Mut. F. Ins. Co., 110 Iowa 423, 
81 NW 707, 80 AmSR 311; Pringle 
vy. Des Moines Ins. Co., 107 Iowa 
742, 77 NW 521; Huesinkveld v. St. 
Paul F. & M. Ins. Co., 106 Iowa 229, 
76 NW 696; Brock v. Des Moines Ins. 
Co., 106 Iowa 30, 75 NW 683 [prac- 
tically overr Kirkman y. Farmers’ 
Ins. Co., 90 Iowa 457, 57 NW 952, 
48 AmSR 454]; O’Leary v. German 
American Ins. Co., 100 Iowa 390, 69 
NW 686; Stevens v. Citizens’ Ins. 
Co., 69 Iowa 658, 29 NW 769. 

Kan.—Phenix Ins. Co. v. Munger, 
49 Kan. 178, 30 P 120, 33 AmSR 
360. 

Ky.—American F. Ins. Co. v. Bland, 
40 SW 670, 19 KyL 287; Citizens’ 
Ins. Co. v. Bland, 39 SW 825, 19 
KyL 110; Kenton Ins. Co. v. Wig- 
ginton, 89 Ky. 330, 12 SW 668, 7 
LRA 81; Phoenix Ins. Co. v.. Spiers, 
87 Ky. 285, 8 SW 4538, 10 KyL 254. 

Md.—-Bakhaus v. Caledonian Ins. 
Co., 112 Md. 676, 684, 77 A 310 [cit 
Cyc]; Farmers’ EF. Ins. Co. v. Ba- 
ker, 94 Md. 545, 51 A 184. 

Miss.—Phenix Ins. Co. v. Bowdre, 
67 Miss. 620, 7 S 596, 19 AmR 326. 

Mo.—Iweb v. American Cent. Ins. 
Co., 99 Mo. 50, 12 SW 374; Titsworth 
vy. American Cent, Ins. Co., 62 Mo. 
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invalid.®4 
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Nebr.—Morgenstern v. Insurance 
Co. of North America, 89 Nebr. 459, 
131 NW 969. 

N. J.—Snyder v. Dwelling-House 
Ins3.Co., SONOS. du B44087 APLO22, 
59 AmSR 625; Carson v. Jersey City 
Ins. Co., 43 N. J. L. 300, 39 AmR 584 
[aff 44 N. J. L. 210]. 

N. C.—Strause v. Palatine Ins. 
Co., 128.N. C. 64, 38 SE 256. 

Or.—Farley v. Western Assur. Co., 
62: Ors 141, 124 Bo 199. 

Pa.—Mix v. Royal Ins. Co., 169 
Pa. 639, 32 A 460 [overr by impli- 
cation Universal Mut. F. Ins. Co. v. 
Weiss, 106 Pa. 20]. 

Tex.—Philadelphia Fire Assoc v. 
Jones, (Civ. A.) 40 SW 44. 

Vt.—Frost v. North British, ete., 
Ins. Co., 77 Vt. 407, 60 A 803 [dist 
Smith v. Niagara F. Ins. Co., 60 Vt. 
ie 15 A 3538, 6 AmSR 144, 1 LRA 
16]. 

W. Va.—Lusk v. American Cent. 
Ins. Co., 80) W.Va. 39, 91 SH 1078. 
Contra Slater v. Williamsburg City 
BY Instl Col, B68 Vaz W971 SH 
197; Morris v. Dutchess Ins. Co., 
67 W. Va. 368, 68 SE 22. 

Wis.—Faust v. American F. Ins. 
Cowe9t Wasa Los9. 64.) NOW 8830) bill 
AmSR 876, 30 LRA 782, Contra 
Knudson v. Hekla EF. Ins. Co., 175 
Wis. 198, 483 NW 954. 

[a] Reasons for rule.—(1}) In 
many cases this conclusion is sup- 
ported on the theory that the stipla- 
tion against varying the terms of 
the contract except by writing is ap- 
plicable only to those parts of the 
contract which relate to its forma- 
tion and continuance, and not to 
those portions which assume to point 
out the things to be observed by in- 
sured after a loss in order to enable 
him to sue, such as the giving of 
notice and the delivery of prelimi- 
nary proofs or submitting to an ex- 
amination. Twin City F. Ins. Co. v. 
Stockmen’s Nat. Bank, 261 Fed. 470; 
McCullough vy. Home Ins, Co., 155 
Cal. 659, 102 P 814, 8 AnnCas 862; 
Indian River State Bank v. Hartford 
F. Ins. Co., 46 Fla. 283, 35 S 228; 
Citizens’ Ins. Co. v. Stoddard, 197 
Ill. 330, 64 NE 355; Massock v. Royal 
Ins. Co., 196 Ill. A. 394; Indiana Ins. 
Co. v. Capehart, 108 Ind. 270, 8 NH 
285; Ohio Farmers’ Ins. Co. v. Glaze, 
55 Ind. A. 147, 101 NE 734; Ameri- 
can F’. Ins. Co. v Sisk, 9 Ind. A, 305, 
36 NE 659; Lake v. Farmers’ Ins. 
Co., 110 Iowa 473, 81 NW 710; Wash- 
burn-Halligan ‘Coffee Co. v. Mer- 
chants’ Brick Mut. F. Ins. Co., 110 
Iowa 423, 81 NW 707, 80 AmSR 311; 
Stevens v. Citizens’ Ins. Co., 69 Iowa 
658, 29 NW 769; Bakhaus v. Cale- 
donian Ins. Co., 112 Md. 676, 77 A 
310; Farmers’ F. Ins. Co. v. Baker, 
94 Md. 545, 51 A 184; Rokes v.’ Ama- 


zon Ins. Co., 51 Md. 512, 34 AmR 
$23; Franklin F, Ins. Co. v. Chicago 
Tee Co., 36 Md. 102, 11 AmR 469; 


Young v. Ohio Farmers’ Ins. Co., 92 
Mich. 68, 52 NW 454; Titsworth v. 
American Cent. Ins. Co., 62 Mo. A. 
310; Okey v. State Ins. Co., 29 Mo. 
A. 105; Snyder v. Dwelling-House 
Ins. Co., 59 N. J. L. 544, 37 A 1022, 
59 AmSR 625; Philadelphia WFire 
Assoc. v. Jones, (Tex. Civ. A.) 40 
Sw 44; Lusk v. American Cent. Ins. 
Co., 80 W. Va. 39, 91 SE 1078; Mat- 
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and an oral or implied waiver by agent is held 


What Constitutes—a. Express 


Waiver Generally. Stipulations of the policy re- 
quiring notice and proofs of loss and prescribing 
the form and requisites thereof are expressly waived, 
either wholly or in part, where the insurer, through 
an authorized officer or agent, gives insured a direct 
and explicit assurance that all or some one of them 
need not be complied with or that he has sufficiently 
complied with them.® 
a waiver, to be effective, must have been made with 


However, as in other cases, 


thews v. Capital F. Ins. Co., 115 Wis. 
272, 91 NW 675. (2) Another theory 
is that an agent with authority to 
waive proofs of loss may also waive 
a provision requiring such waiver to 


be indorsed on the policy. O’Leary 
v. German American Ins. Co., 100 
Iowa’ 390, 69 NW 686. Compare 
Guernsey v. American Ins, Co., 17 


Minn. 104 (an agent who issued 
the policy has no implied authority 
to waive a provision therein that 
nothing shall be deemed a waiver un- 
less in writing and signed by the 
president and secretary of the in- 
surer). 

[b] Estoppel. — In some _ cases 
substantially the same result as that 
announced in the text is reached on 
the theory of estoppel. Bernhard vy. 
Rochester German Ins. Co., 79 Conn. 
388, 65 A 134, 8 AnnCas 298; Ser- 
gent v. Liverpool, etc., Ins. Co., 155 
N. Y¥. 349, 49 NE 935 [rev 85 Hun 
31, 32 NYS 594], 1938 N. Y, 631, 86 
NE 1133 [rev 120 App. Div. 904, 105 
NYS .1142]; Bishop v. Agricultural 
Ins. Co., 180 N. Y. 488, 29 NE 844; 
Flaherty v. Continental Ins. Co., 20 
App. Div. 275, 46 NYS 934; Smaldone 
v. Insurance Co. of North America, 
15 App. Div. 232, 44 NYS 201; Mat- 
tnews v. Capital F. Ins. Co., 115 Wis. 


272, 91 NW 675. 
64 Ga.—Williams vy. Atlas Assur. 
Co., Ltd., 22 Ga. A. 661, 97 SE 91; 


Bailey v. Washington First Nat. F. 
Ins.<.Cony 13: GareAL) 213) SOCSHr Es 0; 

Mich. — Wadhams vy. Western 
Assur. Co., 117 Mich. 514, 76 NW 
6; Gould v. Dwelling-House Ins. Co., 
90 Mich. 302, 51 NW 455, 52 NW 
754. Contra Young v. Ohio Farmers’ 
Ins. Co., 92 Mich. 68, 52 NW 454; 
O’Brien v. Ohio Ins. Co., 52 Mich. 
131, 17 NW 726. 

N. Y.—Hicks v. British America 
Assur. Co., 162 N. Y. 284, 56 NE 743, 
48 LRA 424 [rev 13 App. Div. 444, 
43 NYS 623]; Van Allen v. Farmers’ 
Joint’ Stock Ins. Co., 64 N. Y. 469 
[rev 4 Hun 413, 6 Thomps. & CG. 
591]. Contra Baumegartel v. Provi- 
dence Washington Ins, Co., 61 Hun 
118); 15, NYS 573. [rev son. other 
grounds 136 N. Y. 547, 32 NE 990]; 
Lowry v. Lancashire Ins. Co., 2 
Hun 329 [aff 105 N. Y. 646 mem, 13 
NE 915 mem]. And see cases supra 
note 63 [bl]. 

Oh.—Billings v. National Ins. Co., 
14 OhS&CP 387; Billings v. National 
Ins Co., 72%.Oh.y Cir. Cun obs 

Can.—Commercial Union Assur. Co. 
v Margenson, 29 Can. & C. 601 [al- 
lowing app 31 N. S. 337]; Atlas 
Assur. Co. v. Brownell, 29 Can. 
S. C. 537; Logan v. Commercial Union 
inst 1Coi, 138 ‘Can. Suv: 

N. S.—Caldwell v. Stadacona F., 
ete., Ins. Co., 15 N.S 218. 

And see contra cases supra note 
63 


65. U. S.—Harrison v, German- 
American F. Ins. Co., 67 Fed. 577; 
Ide v. Phenix Ins. Co., 12 EF. Cas. 
No.) 7,001,2.2 <Bissy 333, 

Cal.—Ramirez v. United Firemen’s 
Ins. Cov (A) Piso Teves. 

Conn.—Bernhard y. Rochester Ger- 
Mantins Co. 219 Conn Sssye65e AL 
134, 8 AnnCas 298. 

Ill.—Pennell vy. Lamar Ins. Co., 73 
Tll. 303; Gray v. Merchants’ Ins. Co., 
113 Tl. Aw 587. 
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knowledge of all the material facts.® 

Waiver as to magistrate’s certificate. Where, at 
the suggestion of the insurer’s general agent, the 
certificate is made by a magistrate who was not 
the nearest, the insurer waives objection on that 


ground.®? 


[§ 510] _b. Implied Waiver Generally. A waiver 
of stipulations of the policy requiring procfs of 


Ind.—Indiana Ins. Co. v. Capehart, 
108 Ind. 270, 8 NE 285; Prussian Nat. 
InsyiColwv. Peterson, 30 Ind. A. 289, 
$4 NE 102; Phenix Ins. Co. Vv. Pickel, 
3 Ind. A. 332, 29 NE 432. 

Iowa.—Brock v. Des Moines Ins. 
Co., 106 Iowa 30, 75 NW 683; Ruth- 
ven v. American F, Ins. Co., 102 Lowa 
550, 71 NW 574; Scott v. Security F. 
Ins. Co., 98 Towa 67, 66 NW 1054; 
Edgerly v. Farmers’ Ins. Coy 48 
Iowa 644. 

Ky.—Citizens’ Ins. Co. v, Bland, 
39 SW 825, 19 Kyl 110; American 
Cent. Ins. Co. vy. Heaverin, 35 SW 
922, 18 KyL 190; American Cent. Ins. 
Co. v. Heaverin, 16 KyL 95; Insur- 
ance Co. of North America vy. For- 
wood Cotton Co., 12 Kyl 846. 

Mass.—Priest v. Citizens’ Mut. F. 
Ins. Co., 3 Allen 602. 

Mich.—Young v. Ohio Farmers’ 
Ins. Co:, 92° Mich: 68,°562 NW | 454; 
Gristock v. Royal Ins. Co., 87 Mich. 
428, 49 NW 634; O’Brien v. Ohio Ins. 
Co., 52 Mich 131, 17 NW 726. 

Minn.—Phenix Ins. Co. v. Taylor, 
5 Minn, 492. 

Mo.—Harness vy. National F. Ins. 
Co., 76 Mo. A. 410. 

Mont. —Wright v. Fire Ins. Co., 12 
Mont. 474, 31 P 87, 19 LRA. 211. 

N. H.—Taylor v. Roger Williams 
ins. Com 5l-N. 460 

N. J.—Snyder v. Dwelling House 
Ins. Co., 59 N. J. L. 544, 37 A 1022, 
59 AmSR 625. 

N. Y.—Bishop v. Agricultural Ins. 
Co., 130 N. Y. 488, 29 NE 844; Mc- 
Coubray Neste Paul F. & M. Ins. Co; 
50 App. Div. 416, 64 NYS 112 [aff 
169 N. Y. 590 mem, 62 NE 1097 mem]; 
Van Allen v. Farmers’ Joint-Stock 
ins: (Con eh0 phan sO7s (atl 72 NE wove 
604, mem]; Van Deusen v. Charter 
Oak F. & M. Ins. Co., 24 N. Y. Super. 
55, 1 AbbPrNS 349; Castell v. Wood- 
cock, 121 NYS 585. 

N. C.—Proffitt v. State Mut. F. 
Tins Corel 6. ONG C680, 1910 +S eso: 
Proffitt Mercantile Co, v. State Mut. 
Ranins. (Com vli6. NwiG@: 545.9% ss 
476; Strause v. Palatine Ins. Co., 128 
N. C. 64, 38 SH 256, 

Pa.—Davidson v. Guardian Assur. 
@ol, 176) Pa. 525, 35 A 220% Carey -v. 
Allemania F. Ins. (Ofoys, rat Pa. 204, 33 
A185) Mix v. (Royal Ins: Co. 169 
Par 639, 32 A 460. 

Porto Rico.—Rodriguez v. North 
German FF.’ Ins. Co., 1’ Porto Rico 
Fed. 235. 

Tex.—Merchants’ Ins. Co, v. Reich- 
man, (Civ. A.) 40 SW 8381; German 
Ines*Co. ty Norris’ 1 'Text Cly. A. 
250, 32 SW 727. 

Wash.—Hatcher v. Sovereign F. 
Assur. Co., 71 Wash. 79, 127 P 588. 

Wis.—Zielke v. London Assur. 
Corp., 64 Wis. 442, 25 NW 436; Bad- 
ger v. Phoenix Ins, Co., 49 Wis. 396, 
5 NW 848. 

N. S.—Margeson vy. Commercial 
Union Assur. Co., 31 N. S. 337. 

Que.—Duffy v. La Compagnie 
da’Assurance, etc., 23 Que. Super. 181. 

[a] Who must make proofs,—(1) 
Manchester F. Assur. Co. v. Ellis, 
85 Ill. A. 634; Carnes v. Farmers’ F. 
Ins. Co., 20 Pa. Super. 634. (2) Veri- 
fication. Burge vy. Greenwich Ins. 
Co., 106 Mo. A. 244, 80 SW 342. 

[b] Place of delivery of proofs.— 
Badger v. Phoenix Ins. Co., 49 Wis. 
396, 5 NW 848. 

{c] Time for proofsRamirez v. 
United Firemen’s Ins. Co., (Cal. A.) 
189 P 309; Ruthven v. American F. 
Ins. Co., 102 Iowa 550, 71 NW 574. 
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surer’s 
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loss and prescribing the form and requisites thereof 
may be implied from words or conduct of the in- 
s authorized officers or agents,°® and any words 
or conduct inconsistent with an intention on the 
part of the insurer to insist on compliance with the 


requirements of the policy in this respect, aud cal- 


§ watch of past default see supra 

66. Continental Ins. Co. vy. Cum- 
mings, 98 Tex. 115, 81 SW 705 [rev 
(Civ. A.) 78 SW 378]. See generally 
supra § 367. 

67. Killips v. Putnam F. Ins. Co., 
28 Wis. 472, 9 AmR 506. 

68. I1l.—Citizens’ Tnstye Co: Sve 
Stoddard, 197 Ill. 330, 64 NE 355 
[aff 99 Ill. A. 469]; Massock v. Royal 
Ins) Coj19 6 PES AL 894s 

Ind.—Agitna Ins, Co. y. Shryer, 85 
Ind. 362. 

Md.—Rokes v. Amazon Ins. Co., 51 
Md. 512, 34 AmR 323. 

Mich.—Hibernia Ins. Co. y. O’Con- 
nor, 29 Mich. 241. 

Mo.—Loeb v, American Cent. Ins. 
Co., 99 Mo. 50, 12 SW 374. 

Nebr.—Morgenstern v. Insurance 
Co. of North America, 89 Nebr. 459, 
131 NW 969. 

N. Y.—Brink v. Hanover F. Ins. 
Co., 80 N. Y. 108; Dobson v. Hartford 
Mans so, 86. App. Div. 115,83 
NYS 456 [aft LTILN. YP 55% mem, acl 
NE 1130 mem]. 

69. U. S.—Home Ins. Co. v. Balti- 
more Warehouse Co., 93 U. S. 527, 23 
L. ed. 868; Twin City F. Ins. Co. vy. 
Stockmen’s Nat. Bank, 261 Fed. 470; 
Fetit v. German Ins. Co., 98 Fed. 
800; Weeks v. Lycoming F. Ins. Co., 
29 EF. Cas. No. 17,353. 

Ala.—Ray v. Fidelity-Phenix F. 
Ins. Co., 187 Ala. 91, 65 S 536;-Capi- 
tal City Ins.’ Co. v. Caldwell, 95 Ala. 
T7210 S 355: 

Ark,—Liverpool, ete, Ins. Co. v. 
Payton, 128 Ark, 528, 194 SW 503; 
Milwaukee Mechanics’ Ins. Co. v. 
Fuquay, 120 Ark.. 330, 179 SW 497; 
Hartford F. Ins. Co. y. ‘Enoch, 79 Ark. 
475, 96 SW 393; Minneapolis F. & M. 
Mut. Ins. Co. v. Fultz, 72 Ark. 365, 
80 SW 576. 

- Colo.—Helvetia Swiss F. Ins. Co. 
v. Edward P. Allis Co., 11 Colo. A. 
264, 53 P 242. 

Del.—Reed v. Continental Ins. Co., 
22 Del. 204, 65 A 569, 

Ga.—Phenix Ins. Co. v. Hart, 112 
Ga. 765, 88 SE 67; Southern Mut. 
Ins. Co. v. Turnley, 100 Ga. 296, 27 
SE 975. 

Ill1—Western Underwriters Assoc. 
v. Hankins, 221 Ill. 304, 77 NE 447; 
Citizens’ Ins. Co.i v. Stoddard; 197 
Tll. 380, 64 NE 355; Home Ins., etc., 
Co. v. Myer, 93 Ill. 271; Massock v. 
Royal Ins. Co., 196 Ill. A. 394; Com- 
mercial Union Assur. Co. v. Parker, 
119 Ill. A. 126; Gray v. Merchants’ 
Ins! (Cof 113 01 vA. S8ts Manchester 
F. Assur. Co. v. Ellis, 85 Till. A. 634, 

Ind.—Providence Washington Ins. 
Co. v. Wolf, 168 Ind. 690, 80 NE 26, 
120 AmSR 395; Germania F. Ins. Co. 
v. Pitcher, 160 Ind, 392, 64 NE 921, 
66 NE 1003; Norwich Union F. Ins. 
Soc. v. Girton, 124 Ind. 217, 24 NE 
984; American Qent. Ins. \Co. 'v. 
Sweetser, 1162) 370 1 9N IN Blip 9: 
German-American Ins. Co. v. Shep- 
herd, (A.) 126 NE 447; Ft. Wayne 
Ins. Co. v. Irwin, 23 Ind. A. 538, 54 NE 
817; Indiana Ins. Co. v. Pringle, 21 
Tnd. A. 559, 52 NE 821; Germania 
F. Ins. Co. v. Stewart, 18 Ind. A. 
627, 42 NE 286. 

lowa:—Griffith v. Anchor F. Ins. 
Co., 148 Iowa 88, 120 NW 90; Lake 
v. Farmers’ Ins. Co., 110 Iowa 473, 
81 NW 710; Heusinkveld v. St. Paul 
EF. & M: Ins. Co., 106 Towa 229, 76 
NW 696; Brock v. Des Moines Ins. 
Co., 106 Iowa 30, 75 NW 688; Sagers 
v. Hawkeye Ins. Co., 94 Iowa 519, 


culated to lead insured to believe that they will not 
be insisted on, may constitute an implied waiver,®? 


63 NW 194; Harris v. Phoenix Ins. 
Co.; 85 Iowa 238, 52 NW 128. 

Ky.— Phoenix Ins. Co. v. McKernan, 
104 Ky. 224, 46 SW 10, 698, 20 Kyl 
337; Smith vy. Herd, Ree heey 56, 60 
SW 841, 1121, 22 KyL 15 TNatlonel 
FE. Ins: Co: v. Us S2Bide:, Oe Me ASSsOC., 
54 SW 714, 21 KyL 1207; Insurance 
Co. of North America v. Forwood 
Cotton Co., 12 KyL 846; Agricultural 
Ins. Co. v. Yates, 10 KyL 984. 

La.—McClelland v. Greenwich Ins. 
Co.,, 10% La. 124,.3) SH691 

Me. —Robinson Ve Pennsylvania F. 
Ins. Co., 90 Me. 385, 38 A 320. 

Ma.— Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372; Citizens’ Mut. F, Ins. Co. 
v. Conowingo Bridge Co., 113 Md. 
430, 77 A 378; Bakhaus vy. Caledonian 
Ins. Co., 112 Md. 676, 77 A 310; Home 
Ins. Co. v. Schiff, 103 Md. 648, 64 A 
63; Farmers’ F. Ins. Co. v. Baker, 
94 Md, 545, 51 A 184; Hartford F. 
Ins. Co. v. Keating, 86 Md. 130, 38 
A 29, 68 AmSR 499; Caledonian Ins. 
Co. v. Traub, 80 Md. 214, 30 A 904; 
Rokes v. Amazon Ins. Co., 51 Md. 
512, 34 AmR 323. 

Mass.—Walker vy. Lancashire Ins. 
Co., 188 Mass. 560, 75 NE 66; Whol- 
ley v. Western Assur. Co., 174 Mass. 
263, 54 NE 548, 75 AmSR 314. 

Mich.—Gristock v. Royal Ins. Co., 
84 Mich. 161, 47 NW 549; Security 
Ao Co. v. Fay, 22 Mich. 467, 7 AmR 

Minn.—Larkin vy, Glens Falls Ins. 
Co., 80 Minn. 527, 88 NW 409, 81 
AmSR 286; McCarvel vy. Phenix Ins. 
Co., 64 Minn. 193, 66 NW 367. 

Miss.—Western Assur. Co. Vv. 
White; 25 S 494. 

Mo.—Loewenstein v. Queen Ins. 
Co., 227 Mo. 100, 127 SW 72; Ball v. 
Royal Ins, Co,,.129 Mo. A. 34; 107 
Sw 1097; Burgess v. Mercantile 
Town Mut. Ins. Co., 114 Mo. A. 169, 
89 SW 568; Exchange Bank v. Thur- 
ingia Ins, Co., 109 Mo. A. 654, 83 SW 
534; Branigan v. Jefferson Mut. F. 
Ins. Co., 102'Mo. A. 70,.76 SW-~6438; 
Terti v. American Ins. Co., 76 Mo. A. 
42; Landrum v., American Cent. Ins, 
Co., 68 Mo. A. 339; McCollum v. Hart- 
ford Ff. Ins. Co., 67 Mo. A. 76; MecCol- 
lum v. Liverpool, etc., Ins. Co., 67 Mo. 
A. 66; Fink v. Lancashire Ins. Co., 
66 Mo. A. 513; Maddox v. German 
Ins: wou 389): Moy A198) . erwin. 
eeepc F. & M. Ins. Co., 24 Mo. 


Mont.—Wright v.’ Fire Ins. Co., 12 
Mont. 474, 31 P 87, 19 LRA 211. 
Nebr.—Home F. Ins. Co. v. Ken- 
nedy, 47 Nebr. 138, 66 NW 278, 53 
AmSR-~- 521; St. Paul F. & M. Ins. 
os v. Gotthelf, 35 Nebr. 351, 583 NW 
N. H.—Tomuschat y. North Brit- 
ish} etej;p lus. Co. aiteaNee Ebsssseoe 
A 329, AnnCas1915D 1155. 
N. J.—Merchants’ Ins. Co. Gibbs, 
56 N. Je Ga. 679,29 7A 485) 44 AmSR 


413. 

N. M.—Robinson vy. Palatine Ins. 
Co., 11 N. M. 162, 66 P 535. 

N. Y.—Sergent v. Liverpool, etce., 
Ins; Co., 155 N.. Y. 349,49. NE 935 
{rev 85 Wun 31, 32 NYS 594]; Trippe 
v. Provident Fund Soc., 140 N. Y. 23, 
35 NE 316, 37 AmSR 529, 22 LRA 
432; Carpenter v. German American 
Ins. Co., 1385 N. ¥. 298, 31-NE 1015; 
Weed v. Hamburg-Bremen F. Ins. 


|Co., 183 N. Y. 394, 21 NE 231; Bodle 


v. Chenango County Mut. Ins. Co., 
2 N. Y. 533. MeCoubray v. St. Paul 
F. & M. Ins. Co.,.50 App. Div. 416, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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although it has been said that 
evidence of waiver rather 


unavailing “+ or impossible,72 


64 NYS 112-[aff 169 N. Y. 590 mem, 
62 NE 1097 mem]; Smaldone v. In- 
surance Co. of North America, 15 
App. Div. 232, 44 NYS 201; Solomon 
vy. Metropolitan Ins. Co., 42 N. Y. 
Super. 22; Bear v. Atlanta Home 
Ins. Co.,'34 Mise. 6138, 70 NYS 581; 
McManus v. Western Assur. Co., 22 
Mise. 269, 48 NYS 820 [aff 43 App. 
Div. 550, 60 NYS 1143 (aff 167 N. Y. 
602 mem, 62 NE 1115 mem)]; Glazer 
v. Home Ins. Co., 90 NYS 426. 

N. C.—Strause v. Palatine Ins. Co., 
128 N. C. 64, 38 SE 256; Pretzfeldcr 
Veaevlercchants Dns. 'Co,y 123) NivC., 1164; 
31 SE 470, 44 LRA 424, 

Oh.—Dun vy. Germania F. Ins. Co., 
10 OhS&CP 667, 8 OHNP 605; Hob- 
son v. Queen Ins. Co., 2 OhS&CP 475, 
2 OhHNP 296. 


Okl.—State Mut, Ins. Co. v. Green, 
C2 OKI yes you Oon es LOD, melt ae Lert 
Cycl: 


Or.—Farley v. Western Assur. Co., 
G2 4Or, 417124 P 199° 

Pa.—Sutton vy. American F, Ins. 
Co., 188 Pa. 380, 41 A 537; McGoni- 
gle v. Susquehanna Mut. F. Ins. Co,, 
168 Pa. 1, 31 A 868; Thierolf v. Uni- 
Versale ee Insh Col ThO (Pay 3% e20 Al 
412; Pennsylvania EF. Ins. Co. v. 
Dougherty, 102 Pa. 568; State Ins. 
Con tiv Lodd 283 Sea 22s inland 
Ins., ete, Co. v. Stauffer, 83 Pa. 397; 
Carnes: vy. HMarmers” EE.” Insy Co:;. 20 
Pa. Super. 634. 

S. C—Neve v. Charleston Ins., 
ete CO,220, SS. 6. Le 287, 


S. D.—Hitchcock v. State Ins. Co., 


10 S. D. 271, 72 NW 898. 

Tex.—Virginia F. & M. Ins. Co. v. 
Cummings, (Civ. A.) 78 SW 716; Con- 
tinental” F. Ins. Cor Vv.) (ume 
mings, (Civ. A.) 78 SW 378 [rev on 
other grounds 98 Tex. 115, 81 SW 
705]; Merchants’ Ins. Co. v. Reich- 
man, (Civ. A.) 40 SW 831; Phoenix 
Inse-Cowiv. Center, 10” Tex. Cive A. 
535,31 SW 446. 

Vt.—Webster v. State Mut. F. Ins. 
Cones. Vita 15, 69) A %329) “Powers |v. 
New England F. Ins. Co., 68 Vt. 390, 
Bb Aw sol: 

Va.—Georgia jHome_ Ins. Coy Vv. 
Goode, 95 Va. 751, 30 SE 366; Georgia 
Home Ins.-Co. v. Kinnier, 28 Gratt. 
(69 Va.) 88. 

Wash.—Henry v. Attna Indemn. 

Go... 36. Wash. 553,79 P42; Cush- 
ing v. Williamsburg City F. Ins. Co., 
4 Wash. 538, 30 P 7386. : 
' W. Va—Jlusk v. American Cent. 
Tnse.Conus0r Wa Van so .9L SH 1073; 
Peninsular Land Transp., etc., Co. 
vy. Franklin Ins. Co., 35 W. Va, 666, 
14 SE 237. : 

Wis.—Oshkosh Gas-Light Co. v. 
Germania F. Ins. Co., 71 Wis. 454, 
37 NW 819, 5 AmSR 2323. j 

Can.—Caldwell v. Stadacona F., 
ete,, Ins..Co., f1 Can. S.C. 212. 

N. S—Brownell v. Atlas Assur. 
Won ola IN. Se O48. 

Que.—Mount Royal Ins. (OLR LA 
Benoit, 15 Que. K. B. 90; Western 
Assur. Co, v. Pharand, 11 Que. K. 
B. 144. 

[a] Signature of notice.—West 
Rockingham Mut. F. Ins. (COs A 
Sheets, 26 Gratt. (67 Va.) 854. 

[b] Person to NG A es 74 
surance Co. of or me : 
McDowell, 50 Ill. 120, 99 AmD 497; 
Phoenix Ins. Co. v. Perry, Sel. 
572, 30 NE 637; Germania F. Ins. 
Co. v. Stewart, 13 Ind. A. 627, 42 NE 
286; Walker v. Lancashire Ins. Co., 


than waiver.7? 
where the conduct of the insurer is such as to 
render the furnishing of proofs of loss useless or 
they are deemed 
waived. The stipulation of the policy requiring the 
production of books and papers by insured may 
likewise be impliedly waived by words and conduct 
of the insurer ;’* and the same is true of the stipula- 
tion for the examination of insured on oath.74 
constitute a waiver, however, the words or conduct 
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such facts are 
So 


To 


188 Mass. 560, 75 NE 66; Coffman v. 
Niagara F. Ins. Co., 57 Mo. A. 647. 
(2) Addressee of notice. West Rock- 
ingham Mut. F. Ins. Co. vy. Sheets, 
26 Gratt. (67 Va.) 854. 

{c] Time for proofs.—(1) Citizens’ 
Ins. Co, v. Stoddard, 197 Ill. 330, 64 
NE 355 [aff 99 Ill. A. 469]; Kenton 
Ins. Co. v. Wigginton, 89 Ky. 330, 12 
SW 668, 7 LRA 81; Rokes vy. Amazon 


Ins-s (Coy, sh 1M. 15112, 434, -AmR, 323; 
Hicks v. Empire Ins. Co., 6 Mo. A. 
254; Merchants’ Ins. Co. v. Gibbs, 
56 N. J. L. 679, 29 A 485, 44 AmSR 


413;. Weed v. Hamburg-Bremen F, 
ins, Co.; Las eNe. Yo o894.8o0' “Niny 42340 
Brink v. Hanover F. Ins. Co., 80 N. Y. 
108; Sharpe v. Milwaukee Mechanics’ 
Ins.y Cor, s8veApp, | Dive 8b4. 2409S NYS 
817 [aff 158 N. Y. 696 mem, 53 NE 
1132 mem]. (2) Waiver of past de- 
fault see supra § 503. 

What law governs as to implied 
waiver see infra § 761. 


70. Dwelling House Ins. Co. v. 
Dowdall, 159 Ill. 179, 42 NE 606. 
71, Cal.—Anderson Bank vy. Home 


Ins. Co., 14 Cal. A. 208, 111 P 507. 
Ind.—Inadiana Ins. Co. v. Capehart, 
108 Ind. 270, 8 NE 285. 
Ky.—Kenton Ins. Co. v. Wigginton, 
89 Ky. 3380, 12 SW 668, 7 LRA 1. 
Md.—Bakhaus v. Caledonian Ins. 
Coy pela MiGs Comet Geek Os 
Mich.—Young v. Ohio Farmers’ 
Ins. Co,,, 92° Mich. 68) 52 NW 454. 
Minn.—Larkin v. Glens Falls Ins. 


Co., .80 Minn. 527, 83 NW 409, 81 
AmSR 286. 
Mo.—Cullen vy. Insurance Co. of 


North America, 126 Mo. A. 412, 104 
SW 117. 

N. ¥.—McManus vy. Western Assur. 
Co., 22 Mise. 269, 48 NYS 820 [aff 43 
App. Div. 550, 60 NYS 1143 (aff 167 
N. Y. 602 mem, 62 NE 1115 mem)]. 

[a] Thus advance notice given by 
the insurer to insured that proofs of 
loss made in a form different from 
that required by the policy will be 
insisted on, and that proofs made in 
‘tthe form prescribed by the policy 
will be rejected as _ insufficient, 
waives the proofs required by the 
policy. McManus vy. Western Assur. 
Co., 22 Mise. 269, 48 NYS) 820 [aft 
43 App. Div. 550, 60 NYS 1143 (aff 
LOWEN Ne SO Ozeenoe na, G2 aN Sek 
mem) ]. 
alas oe 
is a waiver. 


Refusal to receive proofs (1) 
Young v. Ohio Farmers’ 
Ins. Co., 92 Mich, 68, 52 NW 454; 
Larkin v. Glens Falls Ins. Co., 80 
Minn. 527, 83 NW 409, 81 AmSR 
286; Cullen vy. Insurance Co. of North 
America, 126 Mo. A. 412, 104 SW 117. 
(2) This is especially true where the 
refusal is based on the ground that 
there is no liability on the part of 
the company. Akin v. Liverpool, 
ete,, Ins. Co.; 1 EF. Cas. No. 121; Ger- 
man Ins. Co. v. Ward, 90 Ill. 550; 
Lycoming F. Ins. Co. v. Dunmore, 
75 Ill. 14; Havlik v. St. Paul F. & M. 
Ins, ©o., 87 Nebr. 427, 127 NW 248; 
Jones v. Howard Ins, Co., 117 N. Y,. 
103, 22 NH 578. 

Denial of liability as waiver see 


infra § 522. 
ro © Brien’ vy. Ohio ins: Co, 952 
Mich. 131, 17 NW 726;° Yousey v. 


Queen Ins. Co., 148 NYS 125 [aff 
151 NYS 1151 mem]. 

[a] Thus, where an agent author- 
ized to issue policies in several com- 
panies, including defendant, issued to 
plaintiff a policy in defendant com- 
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of the insurer must be inconsistent with an inten- 
tion to rely on the requirements of the policy, and 
be calculated to lead insured into the belief that 
those requirements will not be insisted on.75 
cordingly, acts or statements which otherwise would 
be a waiver of proofs of loss will not have that 
effect if proofs are demanded at the same time.7® 
While knowledge on the part of the insurer is es- 
sential to a valid waiver,’ yet notice to an agent 
is notice to the insurer.’8 

[§ 511] ¢. Failure to Demand Proofs. 


Ac- 


The fact 


pany, but never delivered it, and re- 
fused to disclose in what company 
plaintiff was insured, it constituted 
a waiver of proofs of loss. Yousey 
v. Queen Ins. Co., 148 NYS 125 [aff 
151 NYS 1151 mem]. : 
: cade caused by insurer see infra 
73. Del.—Downs vy. German Alli- 
ance Ins. Co., 22 Del. 166, 67 A 146. 
La.—Monteleone y. Royal Ins. Co., 
aus Ann. 15638, 18 S 472, 56 LRA 
N. Y.—Robertson vy. New Hamp- 
shire Ins. Co., 16 NYS 842. 
Pa.—Wells Whip Co. vy. Tanners’ 
Mats ph. sins Com 20 9% iar }48'Siib Smee 
894; McKee vy. Susquehanna Mut, F. 
Ins. Co., 185 Pa. 544, 19 A 1067; Sei- 
beliy Vale Binements silnsiyy Cor, 2 d4ameas 
Super. 154 [aff 212 Pa. 604, 62 A 101}. 


Va.—Georgia Home Ins. Co. v. 
Goode, 95 Va. 751, 30 SE 366, 
74 Western Assur. Co. Mc- 


v. 
Glathery, 1ibi Ala, 213, 2249S) 104) 67 
AmSR 26. 


75. U. S.—Harrison y.. Hartford 
By Ins..'\Co., 359 shed). (732. 

Ind.—Htna Ins. Co. v. Jones, 64 
Ind: A259, 9115) NE 69.7% 


lowa.—Ervay v. Philadelphia Fire 
Assoc., 119 Iowa 304, 938 NW 290; 
Kirkman v. Farmers’ Ins. Cn., 90 
lowa 457, 57 NW 952, 48 AmSR 454; 
Welsh v. Des Moines Ins. Co., 77 
Iowa 376, 42 NW 324. 

Mass.—Rockwell v. Hamburg-Bre- 
men’ EY* Ins. Co:, 212 Mass: 318; 
NE 1086; Boruszweski v. Middiesex 
Mut. Assur. Co., 186 Mass. 589, 72 NH 
250; Smith vy. Haverhill Mut. F. Ins. 
Co., 1 Allen 297, 79 AmD 733. 

Mo.—Grigsby v. Gérman Ins. Co., 
40 Mo, A. 276. 

Nebr.—German Ins. Co. 

40 Nebr. 700, 59 NW 698. 

N. C—Boyle v. North Carolina. 
Mut ins Con 52 Ne Cxsuo's 

Pa.—Forester vy. Teutonia F. Ins. 
Co., 60 Pa. Super. 151. 

Tex.—Fidelity-Phenix F. Ins. Co. 
v. Sadau, (Civ. A.) 167 SW 334. 

Wis.—Cornell vy. Milwaukee Mut. F, 
Ins. Co., 18 Wis. 387. 

[a] Failure to deny authority to 
waive.—Failure of the insurer to 
deny the authority of an unauthor- 
ized person to waive proofs is not 
necessarily a waiver. Parker v. 
Farmers’ I*, Ins. Co., 188 Mass. 257%, 
74 NE 286. 

[b] Time for notice.—(1) Cornell v. 
Milwaukee Mut. F. Ins. Co., 18 Wis. 
387. (2) Waiver of past default see 
supra § 503. 

76. Insurance Co. of North Amer- 
ica v. Bainbridge, 7 InsLJ 772; Allen 
v. Milwaukee Mechanics’ Ins. Co., 
106 Mich. 204, 64 NW 15; Ermen- 
trout v. Girard F. & M. Ins. Co., 63 
Minn. 305, 65 NW _ 635, 56 AmSR 
481, 30 LRA 346; Kness v. Anchor 
F. Ins. Co., 31 Pa. Super. 521; Scot- 
tish Union, ete., Ins. Co. v. Clancy, 
TL Tex 5, 8 “Siw 6380: 

[a] Time for proofs.—(1) Ermen- 
trout v. Girard F. & M. Ins. Co., 63 
Minn. 305, 65 NW 635, 56 AmSR 481, 
30 LRA 346. (2) Waiver of past de- 
fault see supra § 5038. 

77. Morgenstern y. Insurance Co. 
of North America, 89 Nebr. 459, 131 
NW 969. See generally supra § 367. 

78. Morgenstern v. Insurance Co. 
of North America, 89 Nebr. 459, 131 
NW 969. See generally supra §§ 368— 
374, 
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that the insurer, even with notice of loss, remains 
inert and fails to demand that insured comply with 
stipulations as to proofs of loss does not constitute 
a waiver thereof.7® But this rule does not apply to 
proof of special matters not within the scope of the 
ordinary proofs of loss.°° 
[§ 512] d. Assistance in Preparation of Proofs; 
Furnishing Blanks. The mere failure or refusal of 
the insurer to furnish insured with blank forms of 
proofs of loss on request does not constitute a 
waiver of proofs,®4 any loeal usage to the contrary 
notwithstanding.*? However, in some states it is 
expressly provided by statute that the failure of 
the insurer to furnish blank proofs on request or on 
notice of loss constitutes a waiver of proofs.® 
Furthermore,; if the insurer promises to furnish 
blanks and fails to do so, the want of proofs is 
waived;** and if the insurer refuses to furnish 
blanks, it waives a stipulation of the policy requir- 
ing’ proofs to be made on forms furnished by it. 
If proofs are prepared on blanks furnished by the 
insurer and in accordance with the requirements 
thereof, the insurer cannot attack the sufficiency of 
their form and contents,** although they may not 
comply in particular respects with the requirements 
of the poliey,®’ especially where the insurer retains 
the proofs without objection.. The requirement 
that insured furnish proofs of loss is waived where 
- 79, U.. S—Williams  v. 
THis. Co,, aoyened. P1L6/.; 
Ala. — Continental Ins. Co. v. 
Parkes, 142 Ala. 650, 39 S 204; Cen- 


tral City Ins. Co. v. Oates, 86 Ala. [a] 
558, 6 S 838, 11 AmSR 67; 


Queen’s 80. 
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‘settlement contained therein.®° 


Co. v. Martin, 192 
U. S:.149, 24 SCt 247, 48 L. ed. 385; 
Lancashire Ins. Co, v. Barnard, 111i KyL 539, 4 LRA Sa, 
Fed. 702, 49 CCA 559. N. 
Thus a provision that the 
policy shall not cover loss by fire 


Royal Ins. 
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the insurer promises to prepare them and send hem 
to insured for signature, and it fails to do so.5® 
The same is true where the insurer prepares proofs 
and presents them to insured for signature, and 
he refuses to sign them because of a stipulation of 
If proofs are pre- 
pared either by the insurer through an authorized 
agent or under its advice, it cannot object to im- 
perfections therein,®' especially where they are 
made out on such insurer’s blanks.?2. While or- 
dinarily the insurer.is not bound to inform insured 
how to proceed under the policy in order to prove 
his loss,°* yet if it undertakes to do so, it owes 
him the duty of informing him fully and correctly; 
and if it fails to do this, and insured is misled into 
the belief that he has done all that is required, the 
insurer cannot object that the stipulations of the 
policy have not been complied with.** And the 
insurer waives requirements of the policy that proofs 
be made in a particular mode and form, where the 
policy has been lost or destroyed, and the insurer 
refuses to give insured a copy of it or to inform 
him how to proceed.%® 

[§ 513] e. Retaining Notice or Proofs without 
Objection. It has been held that the mere fact 
that an insurer retains proofs of loss for a long 
time without objection does not constitute a waiver 


84. Ky.—Kenton Ins. 


Co. v. Wig- 
ginton, 89 Ky. 330, 


12 SW 668. 11 


ghton v. 
Ins. Co., 39 ‘Hun 39. 
Pa.—Davison v. Guardian Assur. 


Agricultural 


Ark.—Home F, Ins. Co. v. Driver, 
87 Ark. 171, 112 SW 200. 

Ind.—Continental Ins. Co. vy. Dor- 
man, 125 Ind. 189, 25 NE 213; Attna 
Ins: Co, v.,Jones,, 64,JndiicA... 25499115 
NE 697.5 699: felt “Cy cilisaProvyidence 
Washington Ins. Co. v. Wolf, (A.) 
43 NE 1093. 

Mass.—Smith v. Haverhill Mut. F. 
Ins. Co., 1 Allen 297, 79 AmD 733. 

N. Y¥.—Blossom v. Lycoming F. 
ins* Co; 64 IN. VY... 1623 Glazer iw. 
Home Ins. Co., 48 Misc. 5s, 96 NYS 
136 [aff 113, App. Div. 235, 98.N¥S 
979 (rev on other grounds 190 N. Y. 
6, 82 NE 727)]. 

Pa.—Mueller v. South Side F. Ins. 
OO. Se Par. ooo: 

Wash.—Seattle Merchants Assoc. 
v. Germania F. Ins. Co., 64 Wash. 
DW 1LOn ioe. 

Wis.—Cornell v. Milwaukee Mut. 
ings, Co. 18 Wis 38% 

N.. S.—O’Connor v. Commercial 
Bnion dns, Co. 124IN.S3 4119. 

Ont.—Cameron vy. Times, etc, F. 
wail U2 Ca Co Piet d4, 

Que.—Whyte v. Western Assur. 
Cofn22wluC Jur 215,107 iReviles. 106; 

[a] Thus proofs of loss are not 
waived merely because frequent .de- 
mands for an inventory did not make 
spécific mention of the formal proofs. 
Seattle Merchants .Assoc. v.' Ger- 
mania F’, Ins. Co., 64. Wash, 115, 116 
PAs 5, 

[b] “ime for proofs.—(1) Attna 
Ins. Co. ve Jones, 64 ind,A..251,, 115 
NE 697; Bell v. Lycoming F. Ins. Co., 
19 Hun (N. Y.) 238; Seattle Mer- 
ehants Assoc. v.' Germania F. Ins. 
Cowo4 Wash. lls, | IG SPs 85.5 aiiZ)) 
Waiver of past default see .supra 
$5503, 

WNWecessity of demand for: 
Examination of insured see supra 

§ 498. : 
ie ae 

§ 49 
een of books and papers see 

supra § 496. 

Necessity of furnishing a ey 
with blank proofs see infra § 512 


certificate see supra 


happening during a riot, unless proof 
is made, to the satisfaction of the di- 
rectors, that the loss was due to in- 
dependent causes, is waived, unless 
the insurer demands such proot be- 
fore suit. Royal Ins. Co. v. Martin, 
zat U..S. 149, 24 SCt 247, 48 L. ed.1 

81. Birmingham y. Farmers’ Joint 
Stockings, iCo.,. 6% “Barb, WN. Ye) 
595; Coldham vy. American Casualty, 
Cts) COs,4 So-Oh. sCiteg Cin 620504" Oh. 
Cir. Dec. 548; Lycoming County Ins. 
Co. v. Updegraff, 40 Pa. 311. 

[a] Refusal coupled with denial 
of liability (1) on the policy consti- 
tutes a waiver. Dean v. Adtna L. Ins. 
Co.;..2.. Hun: 3'58,'.4 Thomps.. & C.. 497 
[rev on other grounds 62 N. Y. 642]. 
(2) Denial of liability as waiver see 
infra § 522, 

82. Boruszweski Vv. Middlesex 
Mut. Assur. Co., 186 Mass. 589, 72 
NE 250. 

83. Clark v. Franklin Ins..Co., 130 
La. 584, 58 S 348; Monteleone v. Sea- 
board F. & M. Ins. Co., 126 La. 807, 
52 S 1032; Young.v. Pennsylvania 
EM InSap Cosey( SLO. nekon SiWersoo sensu 
John v. German-American Ins. Co., 
107 Mo. A. 700, 82 SW 543; Farmers 
Bank v. Manchester Assur. Co., 106 
Mo. A. 114, 80 SW 299; Brownfield 
v. Mercantile Town Mut. Ins. Co., 84 
Mo. A. 1384; Meyer v. Insurance Co. 
of North America, 73 Mo. A. 166; 
Warren v. Bankers’, ete,, Town Mut. 
Co., 72 Mo, A. 188; Horswill vy. North 
Dakova,, Mute Ghyy ins; "Co VGN. D3) 
178 NW 798. 

fa] Constitutional law.—Such a 
statute is valid. Monteleone y. Sea- 
board F, '& M. Ins. Co., 126 La. 807, 
52.8 1082. 

[b] Operation of statute. — The 
statute is not confined to policies is- 
sued subsequent to its enactment. 
Monteleone v. Seaboard F. & M. Ins. 
Co., 126, La. 5807,.52-S-10382; 

[ec] Town mutual companies are 
within the statute. Warren v. Bank- 


ers’, ete., Town Mut. Co., 72 Mo. A. 
188. 


Coy, b76) Par 525485, A’ 220" everett ve 
London; -ete.,, ins, Co.) 142. Pasa 
21 A 819, 24 AmSR 499. 

Tenn.—Gleason vy. Prudential F. 
Ins:Co,,,.12% Tenn. 8,) 15d) Sw T0330. 

Ont.—Hutchinson y. Niagara Dist. 
Mut. Shy > lnsrnC ol oon Ue, Cre. teas 

[a] Time for proofs.—(1) Glea- 
Son; v., Prudential F...-Ins:- Co.,. 127 
Tenn. '8) kel Sw 1030.," G2) J Walter 
of past default see supra § 5 

85. Gill+ vy. Yorkshire Ins. Cs. 23 
Man. 368, 12 DomLR 172, 24 WestLR 
389, 4 WestWkly 692. 

86. Bromberg v. Minnesota Fire 
Assoc., 45 Minn. 318, 47 NW _ 975; 
Georgia Home Ins. Co. y. Goode, 95 
Va, 751, 30 SE 3866. See also infra 
text and note 95. 

87. Bromberg v. Minnesota Fire 
Assoc., 45 Minn. 318, 47 NW 975. 

88. Bromberg v. Minnesota Fire 
Assoc., 45 Minn. 318, 47 NW 975. 

Retaining proofs without ohjection 
as waiver see infra § 513. 

89. Washburn-Halligan Coffee Co. 
v. Merchants’ Brick Mut. F, Ins. Co., 
iy Iowa 423, 81 NW 707, 80 AmSR 

90. Larkin vy. Glens Falls Ins. Co., 
paola 527, 88 NW 409, 81 AmSR 


91. Hawaii. Merricourt vy. Nor- 
walk F, Ins. Co.,,13 Hawaii 218. 

Towa.—Jamison v..State Ins. Co., 
85 Iowa 229, 52 NW.185. 

Minn. — Lake Superior Produce, 
éetc.,. Co..v.. Concordia Fy. Ins, Co. 95 
Minn. 492, 104 NW 560. 

Tex.—Merchants’ Ins. Co. v. Reich- 
man, (Civ. A.) 40 SW 831, 

Wis.—Palmer ‘vy. St. Paul F. & M. 
INS OO-. 44) Wise cOn: 

92. McCullough vy. Phcenix Ins. 
Co., 113 Mo. 606, 21 SW 207. 

93. Kimball v. Hamilton F. Ins. 
Co., 21 N. Y. Super. 495; Sidebotham 
v. Merchants’ Fire Assoc., 41 Wash. 
436, 83 BP 1028. 

94. Sidebotham v. Merchants’ Fire 
, 41 Wash. 436, 83 P 1028. 

95. Farmers’ F. Ins. Co. v. Baker, 


1.94 Md. 545, 51 A 184; Thompson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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" ae, 2? oe nd? ye 
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of. defects therein,®* and that where the defects are 
substantial and the proofs submitted cannot be re- 
garded as a compliance with the terms of the pol- 
icy, mere silence of itself is no waiver.?7 
great weight of authority, however, if insured at- 
tempts to comply with the requirements of the 


aipaens Ins. Co., 169 Mo. 12, 68 SW 

96. Guimond v. Fidelity-Phenix F. 
Ins. Co., 41 N. B. 145, 2 DomLR 654, 
10 EastLR 562 [app. dism 47 Can. 
S. C. 216, 9 DomLR 463, 49 CanLJ 
116, 12 HastLR 350]; McManus v. 
4Htna Ins. Co., 11 N. B. 314. 


97. Ayres v. Hartford F. Ins. Co., 
17 Iowa 176, 85 AmD 553; Keenan 
v. Missouri State Mut. Ins. Co., 12. 


Iowa 126; Guernsey v. American Ins. 
Co., 17 Minn. 104; Beatty v. Lycom- 
ing County Mut. Ins. Co., 66 Pa. 
SAO aA bo 1 Se 

98.. U. S.—Scottish Union, ete., 
Ins. Co. v. McKone, 227 Fed. 813, 142 
CCA 337; Rochester German Ins. Co. 
v. Schmidt, 151 Fed. 681 [rev on 
other grounds 162 Fed. 447, 89 CCA 
. 333]; Hamilton v. Connecticut F. Ins. 
Co., 46 Fed. 42 [aff 59 Hed. 258, 8 
CCA 114]; Cashau v. Northwestern 
Nat., Ins;Co.;-5 F.).Cas., No, 2;499, 5 
Biss. 476; Spratley v. Hartford Ins. 
Co., 21 F. Cas. No. 13,256, 1 Dill. 392; 
Tisdale v. Mutual Ben. L. Ins. Co., 23 
¥. Cas. No. 14,059. 

Ala.—Taber v. Royal Ins. Co., 124 
Alas 681,26 S252). Capital ‘City ins. 
COvaViewicalawell.; 95) Ala. Tier 10. 7S 
355; Firemen’s Ins. Co. v. Crandall, 
33 Ala. 9; Farmers’ Mut. Ins. Assoc. 
v. Tankersley, 13 Ala. A. 524, 69 S 
410; Agchen,. jete., <F., Ins.s.<Co. )v. 
Arabian Toilet Goods Co., 10 Ala. A. 
395, 64 S 6385. 

Ark.—Hartford F. Ins. Co. v. 
Enoch, 79 Ark. 475, 96 SW 393; Min- 
neapolis. F. & M. Mut. Ins. Co. v. 
Fultz, 72 Ark. 365, 80 SW 576; Ger- 
man Ins. Co. v. Gibson, 538 Ark. 494, 
14 SW 672. 

Conn.—Daniels v. Equitable F. Ins. 
Co., 50 Conn. 551. 

Ga.—Phenix Ins. Co. v. Hart, 112 
Ga. 765, 88 SE 67; Alston v. Phenix 
Ins. Co., 100 Ga. 287, 27 SH 981; Wil- 
liams, Vv. sAtlas VASsur.) Corns» Ltd, (22 
Ga. A. 661, 97 SE 91; Great Ameri- 
ean Co-op. Fire Assoc. v. Jenkins, 11 
Ga. A. 784, 76 SE 159. 

Ida.—Theriault v. California Ins. 
Con, 27) Ida. 476, 149 2 719, Ann€as 
1917D 818. 

Ill.—German F. Ins. Co. v. Grunert, 
AA elie OS ple by 13s. antiord =a. 
Ins. Co. v. Walsh, 54 Ill. 164, 5 AmR 
115; Great Western. Ins. Co. v. 
Staaden, 26 Ill. 360; Peoria M. & F. 
Ins. Co. v. Whitehill, 25 Ill. 466; 
Peoria M. & F. Ins. Co. v. Lewis, 18 
Til. 553; Elder v. Insurance Co. of 
North America, 206 Ill. A. 172; Novak 
vy. Rochester German Ins. Co., 156 Ill. 
A. 352; Manchester F. Assur. Co. Vv. 
Ellis, 85 Ill. A. 634; Phenix Ins. Co. 
v. Lewis, 63 Ill A. 228; New York 
Nat. Acc. Soc. v. Taylor, 42 Ill. A. 
97; American Cent. Ins. Co. v. Brown, 
29 Ill. A. 602; Germania: F. Ins. Co. 
v. Frazier, 22 Ill. A. 327. 

Ind.—Ohio Farmers’ Ins. Co. v. 
“Glaze, 55 Ind.-A.. 147, 101 .NE) 734; 
Germania F. Ins. Co. v. Stewart,-13 
Ind. A. 627, 42 NE 286. 
~~ Towa.—Condon v. Des Moines Mut. 
Hail Assoc., 120 Iowa 80, 94 NW 477; 
Pringle v. Des Moines Ins. Co., 107 
Towa 742, 77 NW 521; Dee, etc., Co. 
vy. Key City F. Ins. Co., 104. Iowa 
167, 73 NW 594; Ruthven v. American 
Bi ins .Co.,: 1024 Lowas550, 71, NW 
574; Myers v. Council Bluffs Ins. Co., 
72 Iowa 176, 88 NW 4538; Miller v. 
Hartford F. Ins. Co., 70 Iowa 704, 
29 NW 411. 

Kan.—German Ins. Co. v. Gray, 43 
Kan, 497, 23 P 637, 19 AmSR 150, 8 
LRA 70. 

Ky.—United Life, etc, Co. v. Von 
“Bories, 6 Ky. Op. 644 

La,—Purves v. Germania Ins, Co., 
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44 La. Ann. 123, 10 S 495. 

Me.—Alezunas v. Granite State: F. 
INSietCoowe dl dee. pi Tis. Sel avANa ats 
Walker vy. Metropolitan Ins. Co., 56 
Me. 371. 

Md.—Spring Garden Ins. Co. v. 
Whayland, 103 Md. 699, 64 A 925; 
Home Ins. Co. v. Schiff, 103 Md. 648, 
64 A638; Farmers’ KF. Ins. Co. v. 
Baker, 94 Md. 545, 51 A 184; Wire- 
men’'s-iIns. Co. v.. Floss, 67 Md. 403, 
10°A 139, 1 AmSR 398. 

Mass.—Merrill v. Colonial Mut. F. 
Ins. Co., 169 Mass. 10, 47 NE 439, 61 
AmSR 268;. Searle v. Dwelling-House 
Ins. Co., 152 Mass. 263, 25 NE 290; 
Eliot Five Cents Sav. Bank vy. Com- 
mercial Assur. Co., 142 Mass. 142, 7 
NE 550; Fowle v. Springfield F. & 
M. Ins. Co:,° 122 Mass, 191, 23°) AmR 
308; Blake v. Exchange Mut. Ins. Co., 
12 Gray 265; Underhill v. Agawam 
Mut. F. Ins. Co., 6 Cush. 440. 

Mich.—Residence 5s. Ins. Co. v. 
Hannawold, 37 Mich. 103; Hibernia 
Ins..Co. v. O’Connor, 29 Mich. 241. 

Minn.—Devil’s Lake First Nat. 
Bank v. American Cent. Ins. Co., 58 
Minn. 492, 60 NW 345; Bromberg v. 
Minnesota Fire Assoc., 45 Minn. 318, 
47 NW 975; Newman vy. Springfield F. 
& M. Ins. Co., 17 Minn. 123. 

Miss.—Liverpool, ete., Ins. Co. v. 
Sorsby, 60 Miss. 302; American L. 
Ins. Co. v. Mahone, 56 Miss. 180. 

Mo.—Loeb v..American Cent. Ins. 
Co.; 98 Mo. 50,°12 SW 3874°\St. Louis 
Ins. Co. v. Kyle, 11 Mo. 278, 49 AmD 
74; Burge v. Greenwich Ins. Co., 106 
Mo. A. 244; Sisk v. American Cent. 
EE. -ins.Co., 95 Mo. .A. 695, 69 “SW 
687; De Land v. Avtna Ins. Co., 68 Mo. 
A217 Parks: Vea Phenix Ins. 'Co,, 26 
IMO GA Dsite 

Nebr.—Phenix Ins. Co. v. Rad Bila 
Hora Lodge, 41 Nebr. 21, 59 NW 752. 

N. H.—Tomuschat vy. Aachen, etc., 
EY Ins. CO. Wala NA Ha aSo,l tale so ak 


Dav, = ANNCASLOVS DD Tipo. Taylor: "Vv. 
Roger Williams Ins. Co., 51 N. H. 
DOs 


N. M.—Robinson vy. Palatine Ins. 
Cos tN: OM. 162) 662635. 

N.. Y.—Glazer v. Home Ins. Co., 190 
Noakee On 02, NE ie Len tists) Asp: 
Div. 235, 98 NYS 979 (aff 48 Misc. 
515, 26 NYS 1386)]; Cummer Lumber 
Co. v. Associated Manufacturers’ 
Mute Ins. Corpe. 6% ADD. Dive lols 
73 NYS 668 [aff 173 N. Y. 633 mem, 
66 NE 1106 mem]; Sharpe v. Milwau- 
kee Mechanics’ Ins. Co., 8 App. Div. 
354, 40. NYS 817 [aff 158 N. Y. 696 
mem, 53 NE 1132 mem]; De Van v. 
Commercial Travelers’ Mut. Acc, 
Assoc., 92 Hun 256, 36 NYS 931 [aff 
iy Neen OOO amem. 650 NIE hoo 
mem]; De Witt v. Agricultural Ins. 
Gow ,LSVEINe pcos ol NE, O07 Lark 
89 Hun 229, 36 NYS 570]; Weed v. 
Hamburg-Bremen F. Ins. Co., 133 
IN, b¥2 1 394, Ss leN A231 fath 6r bun 
110,15, NYS, 429]; Bennett v. Agri- 
cultural Ins. Co., 106.N. Y. 2438, 12 
NE 609; Titus v. Glens Falls Ins. Co., 
81 N. Y. 410, 8 AbbNCas 315; Keeney 
Veo ei Masi © O., aid we OY eo d.0,— ia. 
AmR 60; Bumstead yv. Dividend Mut. 
Tne LCOe, LawNa. Yeusl;, Bodlesy,. Che- 
nango County Mut. Ins. Co. 2 N. Y. 
53; Partridge v. Milwaukee Mechan- 
ics’ Ins. Co., 18 App. Div. 519, 48 NYS 
690° [ath  LOZeON.. Ye poe mend, 7 be INI 
1119 mem]; Sharpe v. Milwautkee Me- 
chanics’ Ins. Co., 8 App. Div. 354, 40 
NGS Sivkafate 158 Ny Y,..696, mem, 
53 NE 1132 mem]; Smith v. Home 
Ins. Co., 47 Hun 30; Dohn v. Farmers’ 
Joint-Stock Ins. Co., 5 Lans. 275; Til- 
ton v. Farmers’ Ins. Co., 82 Misc. 
79, 143 NYS 107; Ampersand Hotel 
Co: v. Home Ins. Co., 62 Misc. 116, 
115 NYS 1108; Bear v. Atlanta Home 
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policy as to notice and proofs of loss, the receipt 
and retention of notice or proofs by the insurer 
without objection constitutes a waiver of its right 
to object thereto as not satisfying the requirements 
of the policy,®* although it has been suggested that 
failure to object is rather evidence of waiver than 


Ins. Co., 34 Mise. 613, 70 NYS 581; 
Davis v. Grand Rapids F. Ins. Co., 15 
Misc. 263, 36 NYS 792 [aff 157 N. Y. 
685 mem, 51 NE 1090 mem]; Palmer 
v. Great Western Ins. Co., 10 Misc. 
167, 30 NYS 1044 [aff 153 N. Y. 660 
mem, 48 NE 1106 mem]; Brink vy. 
Guaranty Mut. Acc. Assoc., 7 NYS 
847 [aff 130 N. Y. 675 mem, 29 NE 
1035 mem]; Brothers v. California 
Ins. Co., 3 NYS 89 [aff 121 N. Y. 659 
mem, 24 NE 1092 mem]; Brown v. 
Kings County F. Ins. Co., 31 HowPr 
508; McMasters v. Westchester Coun- 
ty Mut. Ins. Co., 25 Wend. 379; Strong 


ver North? American! 7b ins-—.Co.aa 
AlbLJ 162. 

Oh.—Globe Ins. Co. v. Boyle, 21 
Oh. St. 119. 


Okl.—Continental Ins. Co. v. Nor- 
man, 176 P 211; State Mut. Ins. Co. 
v. Green, 62 Okl. 214, 166 P 105, 112, 
LRAI917F 663 [cit Cyc]; Insurance 
Co. of North America v. Cochran, 59 
Okl. 200, 159 P 247. 

Or.—Schmurr v. State Ins. Co., 30 
Or, 29, 46 P 363; Heidenreich v. Aitna 
Ins."Cor ZO" OIng lO sip 404. 

Pa.—Bingell v. Royal Ins. Co., 240 
Pa. 412, 87 A 955; Bush v. Hartford 
BU InsCo,wi222 iP as) 409 (ie Ave OiliGts 
Cummins v, German-American Ins. 
Co.; 197 Par61, 46°>A-902;" Moyer, v: 
Suny Ins\Ofmice, 176" Pa 579; Sour 
221, 53 AmSR 690; Welsh v. London 
Assur: Corps 161) Pas 607) 25. A142, 
31 AmSR 786; Everett v. London, 
ete.) Ins, Cotjyel42e Pas S22,0 can aero 
24 AmSR 499; Gould v. Dwelling- 
House Ins. Co., 134 Pa. 570, 19 A 7938, 
19 AmSR 717; Commercial’ Union 
Assur. Co. v. Hocking, 115,Pa. 407, 8 
A 589, 2 AmSR 562; German-Ameri- 
ean Ins. Co. v. Hocking; 115 Pa: 398, 
8 A 586; -Lebanon Mut. Ins. Co. v: 
Erb, 112. Pa. 149, 4 A’ 8; Stainer v. 
Royals jose, Co., os PaaS pe raercior 
Jacoby” Vv. North | British,’ etc, Ins. 
Co., 10 Pa. Super. 366; Yuengling v. 
Jennings, 6 Pa. Super. 614; Davis v- 
Fireman’s Fund Ins. Co., 5 Pa. Super. 
506, 40 WklyNC 569; Thomas v. 
Western Ins. Co., 5 Pa. Super. 383; 
Standard Wheel Co. v. Phoenix Ins. 
Cosme Oras Wisk (Gyo ea CO Gls 
Ehlers v. Aurora F. Ins. Co., 6 Pa. 
Dist. 441, 19 Pa. Co. 165. 

Porto Rico.—Miller v. Northern 
Assur. Co., 1 Porto Rico Fed. 420. 

R. I.—Taylor v. Northern Ins. Co., 
49; Role. oD 4, 0L0 Wy AL 238s De» Paolaav. 
National, Ins: Co., 38 R. I. 126, 94 A 
700. 

S. C—Padgett v. North Carolina 
Home Ins.°Co., 98 S. C. 244, 82 SH 
409. 

S. D.—Fosmark v. Equitable Fire 
Assoc, 23S. D. 102, 120 NW: 777; 
Vesey v. Commercial Union Assur. 
Co., Ltd., 18 S. D. 632, 101 NW 1074. 

Tex.—London, ete, EF. Ins. Co. vy. 
Schwulst, (Civ. A.) 46 SW 89; Mer- 
chants’ Ins. Co. v. Reichman, (Civ. 
A.) 40 SW 831; Royal Ins. Co. v. Mc- 
Intyre, (Civ. A.) 34 SW 669 [rev on 
other grounds 90 Tex. 170, 37 SW 
1068, 59 AmSR 797, 35 LRA 672]; 
Northern Assur. Co. v. Samuels, 11 
Tex, Civ Avc417, 33 (SW. 239: 

Vt.— Webster v. State Mut. F. Ins. 
Core Sil eVet ss: 1 0 OSTA" S95 

Va—Georgia Home Ins. Co. v. 
Goode, 95 Va. 751, 360 SE 3866; Moro- 
tock Ins. Co. v. Cheek, 93 Va. 8, 24 
SE 464, 57 AmSR 782. 

Wash.—Sidebotham v. Merchants’ 
Fire Assoc., 41 Wash. 436, 83 P 1028. 

W. Va.—Rheims v. Standard F. 
Ins. Co,, 39, W.Va. 672, 20 SE 670. 

Wis.—Vergeront v. German Ins. 
Co., 86 Wis. 425, 56 NW 1096; Van- 
gindertaelen v. Phenix Ins. Co., 82 
Wis. 112, 51 NW 1122, 33 AmSR 29; 
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waiver of itself.99 


fill those requirements ;! 


Cayon v. Dwelling House Ins. Co., 
68 Wis. 510, 32 NW 540; Badger v. 
Pheenix Ins. Co., 49 Wis. 396, 5 NW 
848; Warner v. Peoria M. & F. Ins. 
Co., 14 Wis. 318. 

Can.—Imperial F. Ins. Co. v. Bull, 
Ue Canya SC. cool latt lon Ont aeAs 
421]. 

Man.—Green vy. 
Coz013 Man. 395. 

N. S.—Bowes v. National Ins. Co., 
20TNG Sa dets 

Ont.—Maldover v. Norwich Union 
EB, Ins. Co. 40 Ont. L.-5382; Gabel v. 
Howick Farmers’ Mut. F. Ins. Co., 
40 Ont. L.:158, 12 OntNW 298, 38 
DomLR 139; Shannon v. Hastings 
Mut. Ins. Co., 2 Ont. A. 81 [aff 26 
Uae. oC year os0dse Adams, Vor Glen 
Halisminsn Oo. woen Ont. ia) DvelO One 
WN 171, 31 DomLR 166 [allowing 
app 9 OntWN 446, and app quashed 
DAMCANe Smee oss. sc Doman oy ols 
Stickney v. Niagara Dist. Mut. Ins. 
Conn Zoe UC phen aos MASON. AV. 
Andes ING wiCOr 2.0) tC, COPS 3a, 

Que.—Western Assur. Co. v. Phar- 
and, 11 Que, K. B. 144. 

[a] Who must give notice and 
make proofs. — Myers v. Council 
Bluffs Ins. Co., 72 lowa 176, 33 NW 
453; Alezunas v. Granite State F. Ins. 
Co., 111 Me. 171, 88 A 413; Works v. 
Farmers Mut. F. Ins. Co., 57 Me. 281; 
Merrill v. Colonial Mut. F. Ins. Co., 
169 Mass. 10, 47 NE 439, 61 AmSR 
268; DeWitt v. Agricultural Ins. Co., 
157 IN. Y. 353, 51 NE 977 [aff 39 Hun 
229, 36 NYS 5701; Weed v. Hamburg- 
Bremen F.° Ins. ‘Co., HSMN Yoo 
SENG 23 tbat Gly Eiume sO 2. BNI 
429]; O’Brien v. Phcenix Ins. -Co., 
76 N. Y. 459; Kernochan v. New 
York Bowery F. Ins. Co., 
428; Stainer v. Royal Ins. Co., 
Super. 25; Imperial F. Ins. 
Bully 8, CanaaS.. Co 697 att 15 Ont. 
A. 421]. 

[b] ‘Time for notice and proofs.— 
(1). Citizens’ Trust, etc., Co. v. Globe, 
CLC LUST ECO. 20 Fed. 326, 1438 
CCA 446, AnnCas1917C 416; Taber v. 
Royal Ins. Co., 124 Ala. 681, 26 S 
252; Teasdale v. New York City Ins. 
Co., 163 Iowa 596, 145 NW 284, Ann 
Casl916A 591; Sharpe Ve Milwaukee 
Mechanics’ Ins. Co., 8 App. Div. 354, 
40 NYS 817 [aff 158 N. Y. 696 mem, 
53 NE 1132 mem]; Weiss v. Ameri- 
can) BY. Ins, Co;, 148 Pa. 349) 23 A 
991; Commercial Union Assur. Co, v. 
Hocking, Hall Cy Pett Ua Os Pe SAT OSS seme 
AmSR 562; Fritz v. Quaker City. Mut. 
BY. Ins, Co., \(2a,) 26 tA, 145) Rheims v. 
Standard ova inc CO. S99) Wi ua Ota, 
20 SE 670; Palmer v. St. Paul F. & M. 
Ins. Co, 44 Wis. 201. (2) By retain- 
ing proofs of loss without objection, 
the insurer waives delay in giving 
notice of loss. Weed v. Hamburg- 
Bremen By lniss- Cotes wNhe Yoo 4.0 ol 
INID) SR rence a hb cae: Aa KDE i La ANG S) 
ANG a Villy ew eLC., .1C One Ver urLOChe svar 
German Ins. Co., 140 App. Div. 691, 
125 NYS 606; Partridge v. Milwaukee 
Mechanics’ Ins. Conmlcr Sp DalDineole,, 
438 NYS 682 [aff 162 N. Y. 597 mem, 
.57 NE 1119 mem]; Bennett v. Water- 
town Agricultural Ins. Co., 15 AbbNC 
234 [aff 106 N. Y. 243, 12 NE 609]. 
(3) Waiver of past default generally 
see supra § 503. 

99. Faulkner v. Manchester F. 
Assur. Co., 171 Mass. 349, 50 NE 529; 
Weber v. Germania F. Ins. Co., 16 
App. Div. 596, 44 NYS 976; Carpenter 
v. Allemannia HL in's.. .Co;, 156 Pa, 37; 
26 A 781. 

1. Miller v. Alliance Ins. Co., 7 


Manitoba Assur. 


The insurer is bound to know, 
not only what those requirements are, but also 
whether the notice and proofs served by insured ful- 
and insured is entitled to 
be advised, and the insurer is bound to inform 
him, in what respect he has failed to comply, in 
order that the objection may be cured.” 


FIRE INSURANCE 


Waiver is 


Fed. 649, 19 Blatchf. 308; Minneapolis 
BP Se Mi Mite nis, iC One eZee oc 
Ark, 365, 80 SW 576; German-Ameri- 
can Ins. Co, vaiPaul,.o ind. <r. 703,83 
SW 60; Thompson y. Traders’ Ins. 
Co., 169 Mo. 12, 68 SW 889. 

2. Ark.—Hartford F. Ins. 
Enoch, 79 Ark. 475, 96 SW 393. 

Fla.—Hanover F. Ins. Co. v. Lewis, 
28 Fla. 209, 10 S 297. 

lll.—Birmingham F. Ins. Co. v. 
Pulver, 126 Dy, 329, 18° NB 1804, 9 
AmSR 598. 

Ind.—Ft. Wayne Ins. Co. v. Irwin, 
23 Ind, A. 53, 54 NE 817. 

Iowa.—Pringle v. Des Moines Ins. 
Co., 107 Iowa 742, 77 NW 521; George 
Dee, etc.,. Co. v. Key City FP. Ins. Co., 
104 Iowa 167, 73 NW 594; Dyer v. 
Des Moines Ins. Co., 103 Iowa 524, 
72 NW 681. 

Me.—Walker v. Metropolitan Ins. 
Co., 56 Me. 371. 

-Md.—Franklin F, Ins. Co. v. Chi- 
eee Ice Co., 36 Md. 102, 11 AmR 

Mass.—Eliot Five Cents Sav. Bank 
v. Commercial Assur. Co., 142 Mass. 
142, 7 NE 550. 

Mo.—Johnson v. Lumber Ins, Co., 
137 Mo. A. 380, 118 SW 112; Exchange 
Bank v. Thuringia Ins. Co., 109 Mo. 
A. 654, 838 SW 534; Parks v. Phcenix 
Ins, Coy "26) Mo. A.to1 1, : 

N. Y.—Armstrong v. Agricultural 
bas, KCCE, a BO IN panes DOOR Cy INNS Veh 
[rev 56 Hun 399, 9 NYS 873]; Cum- 
mer Lumber Co, v. Associated Manu- 
facturers’” Mut. F.. Ins. Corp;--67 App. 
Dive Lois 3) NYS 668s pate Vrs IN ay. 
633 mem, 66 NE 1106 mem]; Karel- 
son v. Sun Fire Office, 9 NYSt 831. 

Okl.—Liverpool, ete, Ins. Co. v. 
Cargill, 44 Okl. 735, 145 P 1134. 

Pa.—Sutton v. American F. Ins. 
Co., 188 Pa. 380, 41 A 537; Universal 
Mystnss, CO;uy. solock,. 100 Pag oso. 2 
A 523; Susquehanna Mut. F. Ins. Co. 
v. Cusick, 109 Pa. 157; ‘Ben Franklin 
i Ins, (Cos w. Mlynn eos (ea. 62cm 
coby v. North British, ete., Ins. Co., 
10 Pa. Super. 366, 44 WklyNC 226; 
Thomasiiv. Westerns Ins. Co. .6 Pa. 
Super. 383. 

R. I.—Taylor v. Northern Ins, Co., 
AD Ty Wels oO a0 CMeAG eae Sr. 

S. C.—McBryde v. South Carolina 
MU Ins aC. Loom Sy CaO Sono Guys ee 
729, 74 AmSR 760; Madsden v. 
Pheenix EY-Ins. Co; 1 S.-C. 24, 

Tex.—Gerard F. & M. Ins. 


Comsvi 


Or ave 


Hrymier, (Civ... A.) 382 SW 55: [eit 
Commercial Union Assur... Co. v. 
Meyer, 9 Tex. Civ. A. 7, 29 SW 93]. 


Va.—vVirginia F. & M. Ins. Co. v. 
Goode, 95 Va. 762, 30 SE 370; Moro- 
tock, Ins: Co. v.- Cheek, 93) Viaw.8,, 24 
SE 464, 57 AmSR 782; Home Ins. Co. 
v. Cohen, 20 Gratt. (61 Va.) 312. 

Ont.—Adams v. Glen Falls Ins. Co., 
BT <Onitealaudy 0) Ont WAN wli7dye 3 ee Dorn 
LR 166 [allowing app 9 OntWN 446, 
and app quashed 54 Can. S. C. 88, 32 
DomLR 399]. 

3. U. S.—Hamilton v. Connecticut 
F. Ins. Co., 46 Fed. 42. [aff 59 Fed. 
258, 8 CCA 114]; Gauche v. London, 
etc., Ins. Co., 10 Fed. 347, 4 Woods 
102; Humphry v. Hartford F. Ins. 
Co., 2m Cac, No. 6,875, 15 Blatchf. 
504. 

Fla.—Hanover Y. Ins. Co. v. Lewis, 
28 Pla..209, 10 S 2917. 

Ill.—Pheenix Ins. Co. v. Tucker, 92 
Tll. 64, 34 AmR 106; German Ins. Co. 
v. Ward, 90 Ill. 550; Winnesheik Ins. 
Co. v. Schueller, 60 Ill. 465; Insurance 
Co. of North America v. Hope, 58 Ill. 
75, 11 AmR 48; Peoria M. & F. Ins. 
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not precluded by a general objection without speci- 
fication of grounds therefor; the insurer must point 
out the particulars in which the requirements of 
the policy have not been complied with.’ 
especially true where insured inquires, in sending 
the proofs, whether further statements are required, 
or offers to make such further statements and fur- 


This is 


Co. v._ Lewis, 18 Ill. 553; 
Cent. Ins. Co, vy. Brown, 
602. : 

Ind.—Ft. Wayne Ins. 
23 Ind. A. 53, 54 NE 817. 

Iowa. —Myers v. Council Bluffs Ins. 
Co., 72 Iowa 176, 33 NW 453; Wil- 
liams v. Niagara F. Ins. Co., 50 Iowa 

Md.—Firemen’s Ins. Co. v. Floss, 
67 Md. 403, 10 A 139, 1 AmSR 398; 
Planters’ Mut. Ins. Co. v. Engle, 52 
Md. 468. 

Mich.—Marthinson y. North Brit- 
ish, ete, Ins. Co., 64 Mich. 372, 31 
NW. 291; Aurora RF. & M. Ins. Co. V.. 
Kranich, 36 Mich. 289. 

Nebr.—Hartford F. Ins. Co. v. 
Meyer, 30 Nebr. 135, 46 NW 292, 27 
AmSR 384. 

N. J.—State Ins. Co. v. Maackens, 
38 N. J. L. 564; Basch v. Humboldt 
melee we etc., Ins. COn we or Nese ls 40. 
Co., 143 N. Y. 73, 87 NE 639, 25 URA 
198; Weed v. Hamburg-Bremen FE. 
Ins, Co.,) 133" N¥i9394, “31 NE 230 
Titus v...Glens- Walls’ Ins. 'Co., 81 N. 
Y. 410, 8 AbbNCas 315; Graham Vv. 
Firemen’s Ins.Cos7'8 Daly 421. 

Oh.—Enterprise Ins. Co. v. Pari- 
sot, 85 Oh. St. 35, 35 AmR 589. 

Or.—Schmurr yv. State Ins. Co., 30 
Or 295446 °P 163" 

Pas ~_Wakely v. Sun Ins. Office, 246 
Pac 268) 292 2A 136, 3 eA M28" > Cum~= 
mins v. German-American Ins. Co., 
197 Pa. 61, 46 A 902; Sutton v. Amer- 
ican F. Ins. or; 188 Pan S80" Fire 
dats LwaVvis Shoe Co. Vv: Kittannine 
Ins s Co. ss ea CS, ee ASO Samo 
AmSR 904; Gould v. Dwelling-House 
ins. Co S34 Pa. ot On, 19. ASO staat 
AmSR 717; Thierolf v. Universal F. 
Ine) (Coy tlOy may oie 0eeAn aot cytes 
quehanna Mut. F. Ins. Co. v. Cusick, 
109 Pa. 157; New Bethlehem First 
Nat. Bank v. Maikranz, 44 Pa. Super. 
22:5 vacoby. eve North British, ete., 
Ins. Co., 10 Pa. Super. 366; Yuengling 
Vv. Jennings, 6 Pa. Super. 614; Davis 
vy. kireman’s. Mund, Las! *@o.) o5 Par 
Super. 506, 40 WklyNC 569; Thomas. 
vo Western Ins. Co.,. 5 Pa. Super. 283. 

S. C—Madsden v. Phoenix F. Ins. 
Commis. {OSes 

Ss. D,—Anzier v. Western Assur. 
Co., 10 S. D. 82, 71 NW 761, 66 AmSR 
685; Peet v. Dakota F. & M. Ins, Co., 
Senay. 462, 47 NW 5382. 

Tenn.—Ligon v. Equitable F. Ins. 
Co., 87 Tenn. 341, 10 SW 768. 

Tex.—Fidelity Phenix EF. Ins. Co. 
v.Sadau, (Civ. A.) 178 SW 559; Han- 
OV.ergh Ins"CO. vay Elites (COiv. A.) 175 
SW 465; Merchants’ Ins. Co. v. Reich- 
man, (Civ. A.) 40 SW 8381. 

Vt.—Mosley v. Vermont Mut. FE. 
Ing Cou oS View dee: 

Va.—Virginia -. & M. Ins. Co. -v. 
Goode, 95 Va. 762, 30 SE 370; Home 
hy Co. v. Cohen, 20 Gratt. (61 Va.) 

Wash.—Sidebotham y. Merchants’ 
Fire Assoc., 41 Wash. 436, 83 P 1028. 

W. Va.—Mason v. Citizens’ F., etc., 
Ins, Coy lOoWe Vac pee. 

Wis.—Menting v. Germania F. Ins. 
Co., 169 Wis. 246, 171 NW 942; Van- 
gindertaelen v. Phenix Ins.Co., 82 
Wis.) dal, 5h) ONiIWe 412277 33 Am SiR 2 Or 


American 
29) Tl A. 


Co. v. Irwin, 


Badger v. Glens Falls Ins. Co., 49: 


Wis. 389, 5 NW 845; Killips v. Put- 
nam FE. Ins. Co., 28 Wis. 
506. 


387 Ont. L. 1, 10 OntWN 171, 31 Dom 
LR 166 [app quashed 54 Can. S. C, 
88, 32 DomLR 399]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


472, 9 AmR. 
Ont.—Adams v. Glen Falls Ins. Co., . 
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nish such furthef information as may be demanded. 
The insurer likewise waives objections to the proofs, 
where it fails or refuses on request to return them 
to insured for correction or completion.® 

Waiver as to magistrate’s certificate. 
attempts to comply with a stipulation of the policy 
requiring the certificate of a magistrate, defects 
in the certificate submitted are ordinarily waived, 
where the insurer retains it without objection ® or 
without specifically pointing out the defects there- 
in,’ although the contrary has been held.6 Where 
the certificate is required by the policy to be fur- 
nished with the proofs of loss, the acceptance of 
the proofs without objection waives the furnishing 


of the certificate;® but where the 


quired by a distinct provision of the policy, the 
failure to furnish it is not waived by retaining 
proofs of loss without objection thereto.2° 


[§ 514] f. Specific Objection 
Others. If insurer objects to the 


[a] Thus, an objection that the 
proofs are “deficient both in form 
and substance” is too general. My- 
ers v. Council Bluffs Ins. Co., 72 Iowa 
176, 33 NW 453. 

[b] Who must make proofs.—(1) 
Pratt v. New York Cent. Ins. Co., 55 
N. Y. 505, 14 AmR 304. (2) Unless 
verification of. further information 
requested by letter is demanded, the 
objection that it is not verified is 
waived. HManoverie,. Bon Ins. Cone Vv. 
Lewis, 28 Fla. 209, 10 S 297. 

{c] Objection of total noncompli- 
ance.—An objection that insured has 
failed entirely to comply with the 
conditions of the policy as to proofs 
is sufficient. Spring Garden Mut. 
Ins. Co. v. Evans, 9 Md. 1, 66 AmD 
30; Kimball v. Hamilton F. Ins. Co., 
21 N. Y. Super. 495; Tilton v. Farm- 
ers” Ins. ‘Go:; 82) Mise,.79; 143 =NYS 
107. 

{d] Objections requiring further 
proofs.—(1) Mere notice to insured 
that further proofs are wanted, with- 
out stating what is wanted, is not 
sufficient to place the insured upon 
action. Merchants’ Ins. Co. v. Reich- 
man, (Tex. Civ. A.) 40 SW 831. (2) 
Nor is a notification that the terms 
of the policy must be strictly com- 
plied with sufficient to require any 
special addition to the proofs. Moyer 
v. Sun Ins. Office, 176 Pa. 579, 35 A 
221, 538 AmSR 690. 

4, U. S.—Rochester German Ins. 
Co. v. Schmidt, 151 Fed. 681 [rev on 
other grounds 162 Fed. 447, 89 CCA 
333]. 

mn eayeseie F. Ins. Co. v. Baker, 
94 Md. 545, 51 A 184. 

Mass.—Bliot Five Cents Sav. Bank 
vy. Commercial Union Assur. Co., 142 
Mass. 142, 7 NE 550. . 

Mo.—St. John v. German-American 
Ins. Co., 107 Mo. A. 700, 82 SW 543. 

N. Y.—Pitney v. Glens Falls Ins. 
Co., 61 Barb. 335 [aff 65 N. Y. 6]. 

Pa.—Bush v. Hartford F. Ins. Co; 
292 Pa. 419, 71 A 916; Cummins V. 
German-American Ins. Co., 197 Pa. 
61, 46 A 902; Moyer v. Sun Ins. Office, 
176 Pa. 579, 35 A 221, 53 AmSR 690; 
Yuengling v. Jennings, 6 Pa. Super. 
614. 

Tex,—Gerard F. & M. Ins. Co. v. 
Frymier, (Civ. A.) 32 Sw 55. 

Va.—Home Ins. Co. v. Cohen, 20 

att. (61 Va.) 312. : 
Sree ie asiaemotha mr Nee Merchants 
Fire Assoc., 41 Wash. 436, 83 P 1028. 

5, German-American Ins. Coy Ne 
Paul, 5 Ind. T. 703, 83 SW 60; Farm- 
ers’ &. Ins. Co. v. Baker, 94 Md. 545, 
51 A 184; Pitney v. Glens Falls Ins. 
Co., 61 Barb. 335 [aff G5" NRX ae 
Turley -v. North American F. Ins. Co., 
25 Wend. (N. Se Findeisen’ v. 

etropole F. Ins. Co., = 
Ma P\who must make eae rane 
witt v. Agricultural Ins. Co., 157 N. 
YY. 353, 51 NE 977; Findeisen Vv. 
[26)1C; J. —26] 
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If insured 


certificate is re- | urged.1® 


as Waiver of 
notice or proofs 


Metropole F. Ins. Co., 57 Vt. 520. 


[b] "Time for proofs.—(1) Farm- 
ers’ BF. Ins. Co. v. Baker, 94 Md. 545, 
51 A 184. (2) Waiver of past de- 


fault see supra § 503. 

6. Miller v. Alliance Ins: Co., 7 
Fed. 649, 19 Blatchf. 308; Byrne v. 
Rising Sun Ins. Co., 20 Ind. 103; 
Purves v. Germania Ins. Co., 44 La. 
Ann, 123, 10 S 495; Smith v. Home 
inswCocn 4p bun «GN: Y:)) 13.9. 

7. Travis v. Continental Ins. Co., 
32 Mo. A. 198; Paltrovitch v. Phoenix 
Ins. Co., 143 N. Y. 78, 37 NE 639, 25 
LRA 198 [aif 68 Hun 304, 23 NYS 
38]; Russell v. Agricultural Ins. Co., 
LO CAD D: MDINwee O25, 646 a NYS.) 186) 
Schmurr v. State Ins. Co., 30 Or. 29, 
46 P 363; Degenhardt v. Aachen, etc., 


F. Ins. Co., 44 Pa. Super. 644, 652 
[quot Cyc]. 
[a] Good faith on the part of in- 


surer requires that when it rejects a 
certificate on the ground that there 
is a nearer notary whose certificate is 
required, it should give the name and 
address of that notary to enable in- 
sured to comply with its demand. 
Paltrovitch v. Phcenix Ins. Co., 143 
IN. oY. V8, 37 NE 639) 25 ERA 198° [att 
68 Hun 304, 23 NYS 38]. 

8. Roumage v, Mechanics’ F. Ins. 
COLES INES line iO. 

9. Taber v. Royal Ins. Co., 124 
Ala. 681, 26 S 252; Schmurr v. State 
Ins. Co., 30 Or. 29, 46 P 363; McBryde 
v. South Carolina Mut. Ins. Co., 55 
SiG) 589; (33, SH 729,74 AmSR 769; 
Norris v. Equitable Fire Assoc., 19 
S. D. 114, 102 NW 306. 

10. Lane v. St. Paul F. & M. Ins. 
Co., 50 Minn. 227, 52 NW 649, 17 LRA 
197; Le Blane v. Commercial Union 
Ins. Co., 35 Na. B. 665. 

11. U...S.—Globe, .ete., Ins. Co. v- 
Prairie Oil, ete., Co., 248 Fed. 452, 
160 CCA 462; Thompson v. Liverpool, 
etc Incis©Os, seek eas: INO. 13,966,562 
Hask. 363. 

Ala.—Fire Ins. Companies v. Fel- 
rath, 77 Ala. 194, 54 AmR 58. $ 

Fla.—Hanover F. Ins. Co. v. Lewis, 
28 Wa. 209, 10 S.297. 


Ga.—Alston v. Phenix Ins. Co., 100 
Ga.n28 iinet Se) ISL, 
Til.—Kuznik v. Orient Ins. Co., 73 
Till. A. 201. E 
Ind.—Ft. Wayne Ins. Co. v. Irwin, 
23 Ind. A. 538, 54 NE 817. d 
Towa.—Ervay v. Philadelphia Fire 
Assoc., 119 Iowa 304, 93 NW 290; 
Dyer v. Des Moines lns. Co., 108 Iowa 
594, 72 NW 681; Ayres v. Hartford 
F. Ins. Co., 17 Iowa 176, 85 AmD 553. 
Ky.—Niagara F. Ins. Co. v. Layne, 
162 Ky. 665, 172 SW 1090. 
Me. Bailey v. Hope Ins. Co., 56 
Me. 474. ; 
Minn.—Levine v. Lancashire Ins. 
Co., 66 Minn. 138, 68 NW 855. 
Mo.—Phillips v. Protection Ins. Co., 


14 Mo. 220; Travis v. Continental Ins. 
Co., 32 Mo. A. 198. 


[26C.5.] 401 


of loss on specified grounds, it cannot afterward 
urge any other ground of objection. 
jections are made and are complied with by in- 
sured, insurer cannot thereafter for the first time 
make further objections.1? 
rely on the grounds first specified;13 and the fact 
that insurer, on returning proofs filed after the 
time prescribed in the policy, states other grounds 
of objection, as well as the ground that the proofs 
were filed too late, does not constitute a waiver of 
the failure to furnish the proofs in time.14 

Waiver as to magistrate’s certificate. 
trate’s certificate is objected to on specific grounds, 
other grounds not specified cannot afterward be 


So if ob- 


However, insurer may 


If a magis- 


[§ 515] g. Unreasonable Delay in Objecting. 
If the objection is one which might be cured if 
made when the notice or- proofs are presented, it 
should be urged promptly so that insured may have 
opportunity to obviate it within the proper time,1¢ 


Nebr.—Western Home Ins. 
SOeRe aaa 40 Nebr. id, -58 
N. Y.—Will, .etc., Co. v. Rochester 
German Ins. Co., 140 App. Div. 691, 
125 NYS 606; Craighton v. Agricul- 
tural Ins. Co., 39 Hun 319; McManus 
v. Western Assur. Co., 22 Mise. 269, 
48 NYS 820 [aff 48 App. Div. 550, 60 
NYS 1143 mem (aff 167 N. Y. 602 
mem, 60 NE 1151 mem)]. 
Pa.—New Bethlehem First Nat. 
Bank v. Maikranz, 44 Pa. Super. 225. 
S. D.—Enos v. St. Paul F. & M. Ins. 
Co., 4 S. D. 6389, 57 NW 919, 46 AmSR 
796; Peet v. Dakota F. & M. Ins. Co., 
1S. D. 462, 47 NW 532. 
Tex.—Fidelity Phenix F. Ins. Co. v. 
Sadau, (Civ. A.) 178 SW 559; Han- 
OVE BY ins COnwev AELUtt ee (CliveneA) 


175 SW 465. 
Co. v. Cohen, 20 


Va.—Home Ins. 

Gratt, (él Va.e3t2) 

Wis.—Badger v. Glens Falls Ins. 

Co., 49 Wis. 389, 5 NW 845. 

N. B—McManus v. Attna Ins, Co., 

11 N. B. 314. 

Cross references: 

Necessity for specific objection see 
supra § 513. 

Waiver by refusal to pay on grounds 
not relating to notice and proofs of 
loss see infra § 522. 

12. Western Assur. Co. v. Acker- 

man, 2 Pennyp. (Pa.) 144. 

13. “Sheehan v. Southern Ins. Co., 

53 Mo, Anwool, 

14. Blossom vy. Lycoming F. Ins. 

Cor6 4) INEaYia hous 

Waiver of past default as to time 
see supra § 503. 

Previa Bailey v. Hope Ins. Co., 56 Me. 
16. U. S.—Hamilton v. Connecti- 

cut F. Ins. Co., 46 Fed. 42 [aff 59 Fed. 

258, 8 CCA 114]; In re Republic Ins. 

Cor 20S Cas; ANO LL WO: 
Ala.—Firemen’s Ins. Co. vy. Cran- 

dall, 33 Ala. 9. 

Ark.—Hartford:. B+: Ins. Co.” av. 

Enoch, 79 Ark. 475, 96 SW 393. 
Cal.—McCollough v. Home Ins. Co., 


Cove 
NW 


155 Cal. 659, 102 P 814, 18 AnnCas 
862. ’ 
Ga.—Alston v. Phenix Ins. Co., 100 


Ga. 287, 27 SE 981. 

Ill.—Winnesheik Ins. Co. v. Schul- 
ler, 60 Ill. 465; Herron v. Peoria M. & 
F. Ins. Co., 28 Ill. 235, 81 AmD 272. 

Ind.— Ft. Wayne Ins. Co. v. Irwin, 
23 Ind. A. 53, 54 NE 817. 

Ind. T.—German-American Ins. Co. 
v. Paul, 5 Ind. T. 703, 88 SW 60. 

Iowa.—Teasdale v. New York City 
Ins. Co., 163 Iowa 596, 145 NW 284, 
AnnCasi1916A 591; Dyer. v. Des 
Moines Ins. Co., 103 Iowa 524, 72 NW 
681; Young v. Hartford F. Ins. ‘Co., 
45 Towa 377, 24 AmR 784. 

Kan.—German. Ins: Co, we Hall, 1 
KansvAm4oyeddabaG 9), 


Me.—Patterson y. Triumph Ins. 


, 
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and if not made within a reasonable time the ob- 
Accordingly, ob- 
jections cannot be interposed for the first time after 
the commencement of an action on the policy.§ 
However, a delay in objecting may be excused where 


jection will be deemed waived.17 


FIRE INSURANCE 


ficate furnished 


the origin of the fire was unexplained and it does 


Co., 64 Me. 500; Bartlett v. Union F. 
Ins. Co., 46 Me. 500. 

Mda,—Farmers’ F. Ins. Co. v. Baker, 
94 Md. 545, 51 A 184; Planters’ Mut. 
Ins. Co. v. Deford, 38 Md. 382. 

Mich.—Mercantile Ins. Co. v. Holt- 
haus, 438 Mich. 423, 5 NW 642; Hi- 
eet Ins. Co. v. O’Connor, 29 Mich. 

Miss.—Swan v. Liverpool, etc., Ins. 
Co., 52 Miss. 704. 

Mo.—Robinson y. Robinson, 65 Mo. 
A, /216; 
Ins. Co., 65 Mo. A. 44; Arnold v. Hart- 
ford F. Ins. Co., 55 Mo. A. 149 

Nebr.—Western Home Ins. Co. vy. 
Richardson, 40 Nebr. 1, 58 NW 597; 
Union Ins. Co. v. Barwick, 36 Nebr. 
223, 54 NW 519. 

N. H.—Taylor v., Roger Williams 
Tus: (Cor, SiUIN. F250. 

N. Y.—Bumstead v. Dividend Mut. 
Ins: Co., 12°N.; Y. 81; O'Niel v. Buf- 
fallow.) dns. (Co, 38. Ns Yen l225e Vian 
Allen v. Farmers’ Joint-Stock Ins. 
CoA 10 Hun 39.7. [atl 12 Nin Vo. 604 
mem]; Pitney v. Glens Falls Ins. Co., 
61 - Barb 835 [atl'6s N.Y. 61%: Bush v. 
Westchester F. Ins. Co., 2 Thomps. 
& C. 629 [rev on other grounds 63 
N. Y.° 5381]; Van Deusen ‘v.. Charter 
Oak F. & M. Ins. Co., 24-N. Y. Super. 
55, 1 AbbPrNS 349: Bilbrough v. 
Metropolis Ins. Co., 12 N. Y. Super. 
Hei Child «Vv Sun’ Mut.p ins. Co; 
N. Y. Super. 26; McColdin v. Green- 
wich Ins. Co., 10 NYSt 390; Hughes v. 
Mercantile Mut. Ins. Co., 44 HowPr 
851 [rev on other grounds -55 N. Y. 
265, 14 AmR 254]. 

Okl:— Liverpool, etc.,, Ins) Co.’ v. 
Cargill, 44 Okl. 735, 145 P 1134. 

Pa.—Bingell v. Royal Ins. Co., 240 
Pa. 412, 87 A 955; Bush v. Hartford 
HeSins (Con 222 wea 419. 7 cA ore: 
Pearce Mfg. Co. v. Lebanon Mut. Ins. 
Co; 216 Pa. 265, 65. Al 6635) Hritz” v. 
Quaker City Mut. F. Ins. Co., 26 A 
14; Jacoby v. North British, etec., Ins. 
Co., 10 Pa. Super. 366, 44 WklyNC 
226; Bhlers v. Aurora F. Ins. Co., 6 
Pa.’ Dist. 441, 19 Pa. Co. 165; Hall y. 
Insurance Co., 3 Phila. 331. 

Wash.—Sidebotham y. Merchants’ 
Fire Assoc., 41 Wash. 436, 83 P 1028. 

Wis.—O’Conner v. Hartford K. Ins. 
Con sl wis. 1603" Warner? Vv... Peoria 
M. & F. Ins. Co., 14 Wis. 318. 

Can.—Imperial F. Ins. ‘Co. v. Bull, 
18 Cans S.-C. 697 [aft 15 “Ont. AL 427 
(aff 14 Ont. 322)]. 

[a] ‘ime for proofs.—(1) Accord- 
ing to some authorities, this rule ap- 
plies, even though the objection is 
that the proofs are not furnished 
within proper time; it is waived if 
not seasonably made, Capital City 
Ins. Co. v. Caldwell, 95 Ala. 77, 10 
S 355; Mickley v. Burlington Ins. Co., 
35 Iowa 174, 14 AmR 494; Hibernia 
Ins. Co. v.’ O’Connor, 
Minneapolis, ete., R. Co. v. Home Ins. 
Co., 64 Minn. 61, 66 NW 132; Com- 
mercial Union Assur. Co, v., Hocking, 
115 Pa. 407, 8 A 589, 2 AmSR 562; 
Rheims v. Standard F. Ins. Co., 39 
W. Va. 672, 20 SE 670. (2) But in 
some cases it has been said that in 
such case retention without objection 
is not a waiver. Knickerbocker Ins. 
Co. v. Gould, 80 Ill. 388; St. Louis 
Ins. Co. v. Kyle, 11 Mo. 278, 49 AmD 
74; Cohn v. Orient Ins. Co., 62 Mo. 
A. 271; Bell v. Lycoming F. Ins. Co., 
19 Hun (N. Y.) 238; American Ex- 
press Co. v. Triumph Ins: /@o;,07 Oh. 
Dec. (Reprint) 51, 1 CincLBul 85. 
(3) Waiver of past default generally 
see supra § 503. 

17. U. S.—Connecticut F. Ins. Co. 
v. Hamilton, 59 Fed. 258, 8 CCA 114 


Dautel v. Pennsylvania F.; 


29 Mich. 241; } 


| House Ins. 


[aff 46 Fed. 42]; Ex p. Norwood, 18 
F. Cas. No. 10,364, 3 Biss. 504. 

Ark.—Minneapolis F. & M. Mut. 
ape Co. v. Fultz, 72 Ark. 365, 80 SW. 
Conn. —Daniels v. Equitable F. Ins. 
Co.,, 50 Conn..551, 

Ga.—Alston v. Phenix Ins. Co., 100 
Gen287027 SH 981. 

Ill_—Great Western Ins. Co. v. 
Staaden, 26 Ill. 360; German 
v. Gibe, 59 Ill. Ay 614, 

Ind. T.—German-American 
v. Paul, 5 Ind. T. 703, 88 SW 60. 

Iowa.—Dyer v. Des Moines Ins. Co., 
103 Iowa 524, 72 NW 681; Miller v. 
Hartford F. Ins. Co., 70 Iowa 704, 29 
NW 411; Young v. Hartford F. Ins. 
Co., 45 Iowa 377, 24 AmR 784. 

Kan.—Capitol Ins. Co. v. Wallace, 
48 Kan. 400, 29 P 755, 50 Kan. 453, 
31 P 1070; German Ins. Co. v. Hall, 
livikcany A. 435741 P69. 

Me.—Biddeford Sav. Bank v. Dwell- 
Sh Renna Ins. Co., 81 Me. 566, 18 A 

Md.—Spring Garden Ins. Co. v. 
Whayland, 103 Md. 699, 64 A 925; 
Farmers’ F. Ins. Co. v. Baker, 94 Md. 
545, 51 A 184; Frederick County Mut. 
F. Ins. Co. v. Deford, 38 Md. 404; 
Planters’ Mut. Ins. Co. v. Deford, 38 
Md. 382. 

Mich.—Marthinson vy. North Brit- 
ish, ete, Ins: Col, 64, Mich: 372, 31 
NW 291. 

Minn.—McCarvel v. Phenix Ins. 
Co., 64 Minn. 193, 66 NW. 367. 

Miss.—Swan v. Liverpool, etc., Ins. 
Co., 52 Miss. 704. 

Mo.—Johnson v. Lumber Ins. Co., 
137 Mo. A. 380, 118 SW 112; St. John 
v. German-American Ins. Co., 107 Mo. 
A. 700, 82 SW 543; De Lahd v. Adtna 
Ins. Co., 68 Mo. A. 277; Robinson v. 
Robinson, 65 Mo. A. 216; Dautel v. 
Pennsylvania F. Ins. Co., 65 Mo. A. 
44°) Arnold |v. Hartford’ BY. Ins. Co:, 
5b) Mow A. 149. 

Nebr.—Union Ins. Co. v. Barwick, 
36 Nebr. 223, 54 NW 519. 

N. J.—Hibernia Mut. F. Ins. Co. v. 
Meyer, 39 N. J. L. 482; State Ins. Co. 
v. Maackens, 38 N. J. L. 564; Jones 
v.. Mechanics’ E.' Ins. Co., 36 N. J. 
29, 18 AmR 405. 

N. Y.—Jones v. Howard Ins. Co., 
117 N.. ¥. 103, 22 Nit 578 [aff 10 NYSt 
120, 27 NYWklyDig 167]; Keeney _v. 
Home Ins: Co., 71 N. Y. 396, 27 AMR 
60 [rev 3 Thomps. & C. 478]; Mark v. 
National F. Ins. Co., 24 Hun 565; 
Dakin v. Liverpool, etc., Ins. Co., 13 
Wun, 122° [att 77 Nw, ¥.. 600) mem: 
Bush v. Westchester F. Ins. Co., 2 
Thomps. & C. 629; Davis v. Grand 
Rapids F. Ins. Co., 15 Misc. 268, 36 
NYS .792 [aff 157 N. Y. 685 mem, 51 
NE 1090 mem]; Glazer v. Home Ins. 
Co., 90 NYS 426. 

Okl.—Arkansas Ins. Co. v. Cox, 21 
Okl. 873, 98 P 552, 129 AmSR 808, 20 
LRANS 775. 

Pa.—Cummins v. German-American 
Ins. Co., 197 Pa. 61, 46 A 902; Carey 
vy. Allemania F. Ins. Co., 171 Pa. 204, 
83 A 185; Carpenter v. Allemania F. 
Ins..Go., .156-Pa. 37, 26, A, 781s" Weiss 
v. American F. Ins. Co., 148 Pa, 349, 
23 A 991; Whitmore v. Dwelling- 
House Ins. Co., 148 Pa. 405, 23 A 1131, 
83 AmSR 838; Gould vy. Dwelling- 
Comes shawn Onset 
793, 19 AmSR 717; Commercial Union 
Assur. Co, Vis Hocking, 115 Pa. 407, 8 
A 589, 2 AmSR 562; Ben Franklin F. 
Ins. Co. v. Flynn, 98 Pa. 627; Stainer 
vy. Royal ins.) Co; 13 Pa. (Super) Zo; 
Yuengling v. Jennings, 6 Pa. Super. 
614; Standard Wheel Co. v. Phoenix 
Ins) Gow, UouPawDists iss zoeee. CO: 


not appear that insured was prejudiced.’ 
Waiver as to magistrate’s certificate. On the 
same principle, objections to a magistrate’s certi- 


by insured must be made. season- 


ably,2° and cannot be put forward for the first 


367; Ehlers v. Aurora F. Ins. Co., 6 
Pa. Dist. 441,19: Pa. Co. 165. 

Porto Rico —Miller v. Northern 
Assur. Co., 1 Porto Rico Fed. 420; 
Rodriguez v. North German F, Ins. 
Co., 1 Porto Rico Fed. 235. 

S. C—McBryde vy. South Carolina 
Mut. Ins. Co, 55°S: C. 589, 33 SE 729, 
74 AmSR 769. 

Tenn.—Ligon yv. Equitable F. Ins. 
Co., 87 Tenn. 341, 10 SW 768. 

Va.—Georgia Home Ins. Co. v. 
Goode, 95 Va. 751, 30 SE 366. 

W. Va.—Nease v. Attna Ins. Co., 32 
W. Va. 2838, 9 SE 283. 

Wis. —Killips v. Putnam F. 
Co., 28 Wis. 472, 9 AmR 506. 

Ont.—Rodgers v. General Acc. F., 
etc., Ins. Corp., 18 OntWN 175. 

[a] Under a statute providing 
that, if defects which insured might 
remedy are not specified without “un- 
necessary delay,” they are waived, an 
unexplained delay of eighteen days is 
“unnecessary.” Angier v. Western 
Assur. "Co. LOS"). Sead eeNiVvee ode 
66 AmSR 685. 


Ins. 


18. U. S.—Frankle v. Pennsyl- 
vania EH.) Ins.="Co,mo wns “Casein No: 
moa aK 


Ala.—Taber v. Royal Ins. Co., 124 
Ala. 681, 26 S 252. 

Conn.—Lockwood vy. Middlesex Mut. 
Assur: Co., 47 Conn. 553. 

Ga.—Alston v. Phenix Ins. Co., 100 
Ga. 287, 27 SE 981. 

Ind.— Byrne v. Rising Sun Ins. Co., 
20 Ind. 103. 

Me.—Biddeford Sav. Bank Vv. 
Dwelling-House Ins. Co., 81 Me. 566, 
18 A 298; Patterson v. Triumph Ins. 
Co., 64 Me. 500; Works v. Farmers’ 
Mut. F. Ins. Co., 57 Me: 281. 

Md.—Firemen’s Ins. Co. v. Floss, 
67 Md. 403, 10 A 139, 1 AmSR 398. 

Miss.—Swan v. Liverpool, etc., Ins. 
Co., 52 Miss. 704. 

Mo.—Breckinridge v. American 
Cent) Ins: (Col, 87. Mo.) 62% Organ’ vi 
Hibernia &. Ins. Co., 3 Mo. A. 576 
mem. s 

N. Y.—De Witt v.: Agricultural Ins. 
Co., 157% Nv ¥. 173533. 50° NE) 9773" Bar- 
num v. Merchants’ F. Ins. Co., 97 N. 
Y. 188; Kernochan v. New York Bow- 
ery F. Ins. Co., 17 N. Y: 428; Cummer 
Lumber Co. v. Associated Mfrs’ Mut. 
BW VInsGerp.,. 67 “App. 7 Dive Th), V3 
NYS 668 jaff 173 N. Y. 683 mem, 66 
NE 1106 mem]; Van Deusen v. Char- 
ter Oak BE. & MM: Ins: (Col 2e Neve 
Super. 55, 1 AbbPrNS 349; Savage . 
Corn Exch. F., ete., Ins. Co., a7 AING 
Super. 1; Graham v. Firemen’s ine. 
Co., 8 Daly 421; Evah v. California 
Ins. Co., 20 NYSt 210; Brown v. Kings 
County F. Ins. Co., 31 HowPr 508. 

Pa.—Wakely v. Sun Ins. Office, 246 
Pa. 268, 92 A 136, 3 ALR 128; Cum- 
mins v. German-American Ins. Co., 
197 Pa. 61, 46 A 902; German-Ameri- 
can Ins. Co. v. Hocking, 115 Pa. 398, 
8 A 586; Miller v. Iron City F. Ins. 
Co., 11 YorklLegRec 61. 

Tex—ANtna Ins. Co. v. Shacklett, 
(Civ. A.) 57 SW 583; Royal Ins. Co. 
v. McIntyre, (Civ. A.) 34 SW 669. 

Can.—Caldwell v. Stadacona F., 
ete.,  Ins..'@o.;7 11 “Cans Sei Gx 24:27 Ota 
tawa Agricultural Ins. Co. v. Sheri- 
dan,*5 Can. S: Cobia 

[a] Objection to person making 
proofs.—Sims v. State Ins. Co., 47 
Mo. 54, 4 AmR 311; Kernochan v. 
New York Bowery F. Ins. Co., 17 N. 
Y. 428 [aff 12 NZ: Superv 1a: 

19. Pollizzi v. Commercial F. Ins. 
Co.,. 255 Pa, 297, 99 A°.907: 

20. Travis v. Continental Ins. Co., 
32 Mo. A. 198; Schmurr v. State Ins. 
Co., 30 Or. 29, 46 P 3638; Nease v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 516 


dete 


ea eee 


§§ 515-517] 


time at the trial.21 


able.?2 


[§ 516] h. Causing or Inducing Insured to De- 
lay. So far as objection might be made on the 


ground that the notice or proofs 


furnished within the time specified by the policy, 
any conduct on the part of insurer or its author- 
ized agents which has induced or necessitated delay 
in giving notice or furnishing proofs so that they 
cannot reasonably be given or furnished within 
the required time will constitute a waiver of the 
And if insured has attempted to comply 
with the stipulations of the policy, and insurer 
makes objections which necessitate amended or sup- 
plemental proofs, insured will be allowed a reason- 
able time after he is apprised thereof in which to 
remedy the defects, regardless of the time pre- 
seribed by the policy for furnishing proofs.?4 

Steps for Adjustment or Settlement 


delay.?8 


[§ 517] i. 


—(1) In General. While mere 


Autna, 1ns(Co4.032 Wi. Vas .28355 9! SH) 


2338. 

21. Barnum v. Merchants’ F. Ins. 
Co., 97 N. Y. 188; Bilbrough v. Me- 
tropolis Ins. Co., 12 N. Y. Super. 587; 
Norris v. Equitable Fire Assoc., 19 
S. D. 114, 102 NW 306. 

22. Williams v. Queen’s Ins. Co., 
39 Fed. 167; Gilligan v. Commercial 
Bins.» Co.,-20nHuns93.hatt. 8% IN. ay. 


626 mem]. 
23. Ark.—American Ins. Co. v. 
Dannehower, 89 Ark: 111, 115, .115 


SW 950 [quot Cyc]. 

Cal.—McCollough v. Home Ins. Co., 
ae Cal. 659, 102 P 814, 18 AnnCas 

Ill.— German F. Ins. Co. v. Grunert, 
112. LIEN 68d NEA L3s Smith iv. St. 
Paul F. & M. Ins. Co.,.204 Ill. A, 575; 
Dwelling-House Ins. Co. v. Dowdall, 
55 Ill. A. 622 [aff 159 Ill. 179, 42 NE 
606]. ' 

Ind.—Norwich Union F. Ins. Soc. 
v. Girton, 124 Ind. 217, 24 NE 984. 

Iowa.—Teasdale v. New York City 
Ins. Co., 168 Iowa 596, 145 NW 284, 
AnnCas1916A 591. 

Kan.—State Ins. Co. v. Ketcham, 9 
Kan. A.-b52, 58 P 229. 

Ky.—Kenton Ins, Co. v. Wigginton, 
89 Ky. 330, 12 SW 668, 11 KyL 539, 
7 LRA 81. 

Md.—Farmers’ F. Ins. Co. v. Baker, 
94 Md. 545, 51 A 184. 

Mass.—Greenough v. Phcenix Ins. 
Co., 206 Mass. 247, 92 NE 447, 138 
AmSR 383; Hastern R. Co. v. Relief 
F. Ins. Co., 105 Mass. 570. ' 

Mich.—Marthinson v. North Brit- 
ish, etc., Ins. Co., 64 Mich. 372, 31 
NW. 291. 5 

Mo.—St. John v. German American 
Ins. Co., 107 Mo. A. 700, 82 SW 543, 
Hanna v. American Cent. Ins. Co., 36 
“Mo. A. 538; Hicks v. Empire Ins. Co., 
6 Mo. A. 254. 

N. J.—Snyder v. Dwelling House 
Ins. Co., 59 N. J. L. 544, 37 A 1022, 
59 AmSR 625. 

N.. Y.—Sergent v. Liverpool, etc., 
Ins. Co., 155 N. Y. 349, 49 NE 935 
{rev 85 Hun 31, 32 NYS 594]; Curnen 
v. Law Union, etc., Ins. Co., 159 App. 
Div. 493, 144 NYS 499; Sharpe v. 
Milwaukee Mechanics’ Ins. Co., 8 
App. Div. 354, 40 NYS 817 [aff 158 
N. Y. 696 mem, 53 NE 1132 mem]; 
Craighton v. Agricultural Ins. Co., 39 
Hun 319; Van Allen v. Farmers’ 
Joint-Stock Ins. Co., 10 Hun 397 [aff 
72 N. Y. 604 mem]; Dohn v. Farmers’ 
Joint-Stock Ins. Co., 5 Lans. 275; 
Owen v. Farmers’ Joint-Stock Ins. 
Co., 57 Barb. 518, 10 AbbPrNS 166 
note, 

Or.—Dakin v. Queen City F. Ins. 
Con tb 9 Orse269;a141 Palo, 

Pa.—Fritz v. Quaker City. Mut. F. 
Ins. Co., 26 A 14; American Cent. Ins. 


* 


t  t However, so long as insured 
is not injured, and has an opportunity to correct 
the defects, a delay in objecting is not unreason- 
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the loss by insurer on its own initiative may be a 
circumstance to be considered in connection with 
others in determining the question of waiver,?® it is 


not of itself a waiver ot proofs of loss,?6 even 


adjusted.?* 
of loss are not 


investigation of 
Co. v. Haws, 11 A 107; State Ins. Co. 


v.. Todd, 83 Pa. 272; Glenn v: Co- 
pout Assur.) Co, ~44) Bay Super. 


Tex.—Burlington Ins. Co. v. Toby, 
10 Tex. Civ. A. 425, 30 SW 1111. 
Va.—Georgia Home Ins. Co. v. Kin- 
nier, 28 Gratt. (69 Va.) 88. 
N. B.—Hammond v. Citizens Ins. 
COL 2G INet Bie Ul 
N. S.—Margeson v. Commercial 
Union’ Assur: Co;, 31 N.S! 337: 
Que.—Kelly v. Hochelaga Mut. F. 
Ins. Co; 2¢ Eesjur 298; Ducharme: v. 
Tee! Mut. Ins. Co., 2 Montr. Leg. N. 
TLS: 
F Wyolver of past default see supra 
24. Ark.—Planters’ Mut. Ins. As- 
soc. v. Hamilton, 77 Ark. 27, 90 SW 
283, 7 AnnCas 55. 
* Iowa.—Miller v. Hartford F. Ins. 
Co., 70 Iowa 704, 29 NW 411. 
Md.—Farmers’ F. Ins. Co. v. Baker, 
94 Md. 545, 51 A 184. 
Minn.—McCarvel v. Phenix Ins. 
Co., 64 Minn. 193, 66 NW 367. 
Mo.—St. John v. German-American 
Ins. Co., 107 Mo. A. 700, 82 SW 543. 
[a] Making confused demand.—lIf 
insurer mixes up in its demands 
things which are unconditionally re- 
quired of insured in the proofs and 
other. things which are required to 
be furnished only on demand, a rea- 
sonable time must be allowed, and 
the time limited by the policy’ is 
waived. McCarvél v. Phenix Ins. Co., 
64 Minn. 193, 66 NW 367. 
25. New Orleans Ins. Assoc. 
Matthews, 65 Miss. 301, 4S 62. 
26. U. S.—Missouri Pac. R. Co. v. 
Western Assur. Co., 129 Fed. 610; 
People’s Bank v. A‘tna Ins. Co., 74 
Fed. 507, 20 CCA 630. 
Ala.—Ray v. Fidelity-Phenix F. 
Ins. Co., 187 Ala. 91, 65 S 536. 
Ga.—Phenix Ins. Co. v. Hart, 112 
Ga. 765, 38 SE 67. 


Vv. 


Tll.— Dwelling House Ins. Co. v. 
Dowdall, 159 Ill. 179, 42 NE 606; 
Cedar Rapids Ins. Co, v. Shimp, 16 
Tll. A. 248. 

Ind:—4ttna Ins:-'Co.'v. Jones, 64 
Ind, Aw Zook, dle) INE 69.7; 

Mass.—Boruszweski v. Middlesex 


Mut. Assur. Co., 186 Mass. 589, 72 NH 
250; Smith v. Haverhill Mut. F. Ins. 
Co., 1 Allen 297, 79 AmD 733. 


Miss.—Liverpool, etc., Ins. Co. v. 
Sorsby, 60 Miss. 302. L 
N. Y.—Blossom v. Lycoming F. 


Ins. Co., 64 N. Y. 162; Riker v. Fire 
Ins. Co. of North America, 90 App. 
Div. 391, 85 NYS 546 [aff 184 N. Y. 
537 mem, 76 NE 1107 mem]. 

Oh.—Billings v. National Ins. Co., 
14 OhS&CP 387, 2 OhNP 21; Dun v. 
Germania F. Ins. Co., 10 OhS&CP 667, 
8 OhNP 612. 


though insured is informed that the loss will be 
But it may constitute a waiver of 
proofs if the investigation is attended by such cir- 
cumstances as to lead insured to believe that noth- 
ing more is required of him, and that he has 
only to wait until insurer determines either to 
settle the loss or to deny. liability;28 and where 
insurer, on receiving immediate informal notice of 
‘loss, sends an agent to investigate, it thereby waives 
the formal] notice required by the policy.?° 
tering into negotiations looking to an adjustment or 
settlement of the claim, insurer waives the re- 
quirements of the policy as to notice and proofs, 
where the negotiations are of such a character as 
to indicate that the insurer has no intention of 
insisting on those requirements, and as to mislead 
insured into the behef that compliance therewith is 
not necessary ;°° and on the same principle, proceed- 


By en- 


Pa.—Lycoming County Ins. Co. v. 
Updegraff, 40 Pa. 311; Trask v. State 
He & “My! Ins! :Co.,929' Pav 19872" Amp 
622; Dunn v. Farmers’ F. Ins. Co., 
34 Pa. Super. 245; Busch v. Insurance 
Co., 6 Phila. 252. 

Tex.—Scottish Union, ete., Ins. Co. 
v. Clancy, 83 Tex. 113, 18 SW 439. 

Wash.—Kuck v. Citizens’ Ins, Co., 
90 Wash. 35, 155 P 406. 

Man.—Maple Leaf Milling Co. v. 
Colonial Assur. Co., 27 Man. 621, 637, 
36 DomLR 202, [1917] 2 WestWkly 
1091 [quot Cye]. 

N. B.—Guimond vy. Fidelity-Phenix 
F. Ins.'Co., 41 N. B, 145, 2 DomLR 
654, 10 EastLR 562 [app dism 47 
Can. S. C. 216, 9 DomLR 463, 49 Can 
LJ 116, 12 HastLR 350]. 

27. Kuck v. Citizens’ Ins. Co., 90 
Wash. 35, 155 P 406. 

28. Bakhaus v. Caledonian Ins. 
Co., 112 Md. 676, 77 A 310. 

- State Mut. Ins. Co.-v. Green, 
62 Okl. 214, 166 P 105, LRA1917E 

30. U. S—Petit v. German Ins. 
Co., 98 Fed. 800. 

Ala.—Western Assur. Co. v. Mc- 
Glathery, 115 Ala. 213, 22 S 104, 67 
AmSR 26. 

Ark.—National Union F. Ins. Co. 
v. Washington County School Dist. 
No. 60, 131 Ark. 547, 199 SW 924. 

Cal.—Ramirez v. United Firemen’s 
Ins, €o.,, CA.) 189 SP2309) 

Colo.—Helvetia Swiss F. Ins. Co. v. 
Edward P. Allis Co., 11 Colo. A. 264, 
53 Paar 

Ill.— Mitchell v. Orient Ins. Co., 40 
Tl. A. Aa 

Ind.—Providence Washington Ins. 
Co. v. Wolf, 168 Ind. 690, 702, 80 NE 
26, 120 AmSR 395 [quot Cyc]; Ohio 
Farmers’ Ins. Co. v. Vogel, 166 Ind. 
239) (6" NE 977, 0117 AmSER. 3825253 
LRANS 966, 9 AnnCas 91. 

Iowa.—Teasdale v. New York City 
Ins. Co., 163 Iowa 596, 145 NW 284, 
AnnCasl1916A 591; Gerlach v. Grain 
Shippers Mut. F. Ins. Assoc. 156 
Towa 338, 136 NW 691; Condon v. Des 
Moines Mut. Hail Assoc., 120 Iowa 
80, 94 NW 477; Heusinkveld v. St. 
Paul F. & M. Ins. Co., 106 Iowa 229, 
76 NW 696. 

Ky.—Kerton Ins. Co. v. Wiggin- 
ton, 89 Ky. 330, 12 SW 668, 11 KyL 
539) 7 DRA’ si. 

La.—Daul v. Firemen’s Ins. Co., 35 
1a AM. ose \ 

Md.—McElroy v. John Hancock 
Mut. L. Ins. Co., 88 Md. 137, 41 A 
112, 71 AmSR 400; Planters’ Mut. 
Ins. Co. v. Engle, 52 Md. 468; Frank- 
lin F. Ins. Co. v. Chicago Ice Co., 
386 Md. 102, 11 AmR 469. 

Mass.—Graves v. Washington Mar. 
Ins. Co., 12 Allen 391; Blake v. Ex- 
change Mut. Ins. Co., 12 Gray 265. 
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ings taken by insurer to adjust the loss in the usual 
way will waive objections based on defects in the 
notice or proofs or on the failure to give notice 
or to furnish proofs as required by the policy.*! 
However, it has been held that a proceeding by 
insurer merely to determine the amount of the loss 
is not a waiver of proofs as to other matters,°? 
and that a mere promise to send an adjuster is 
not a waiver of objections to the sufficiency of the 
proofs,?* although it may be a waiver of delay in 
furnishing them where insured relies on it.** 


‘ FIRE INSURANCE 


are waived.*® 


And 


according to some cases insurer does not lose ate 


Mich.—Wicking vy. Citizens’ Mut. F. 
Ins. Co., 118 Mich. 640, 77 NW 275. 

Mo.—Baile v. St. Joseph F. & M. 
Ins. Co., 73 Mo. 371; Murphy v. North 
British ete, ins: Co: 10 Mol Al U8 
Landrum v. American Cent. Ins. Co., 
68 Mo. A. 339; Coffman v. Niagara F. 
Ins: Co., 57 Mo. A. 647;° Fulton v. 
Pheenix Ins. Co., 51 Mo. A. 460; Erwin 
v Springfield F. & M. Ins. Co., 24 
Mo. A. 145. 

Nebr.—Attna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125; Home F. 
Ins. Co. v. Hammang, 44 Nebr. 566, 
62 NW 883. 

N. Y.—Glazer v. Home Ins. Co., 190 
ING g YoeuGe S20) NE 172755.) Wieeds av. 
Hamburg-Bremen F. Ins. Co., 133 
N. Y. 394,°31 NE 231; Bodle v. Che- 
nango County Mut. Ins. Co., 2 N. Y 
53; Craighton vy. Agricultural Ins. 
Cones a une Lo: 

Or.—Farley v. Western Assur. Co., 
62 Or. 41, 124 P 199. 

Tenn.—Gleason v. Prudential F. 
Ins. Co., 127 Tenn. 8, 24, 151 SW 1030 
[quot Cyc]. 

Wash.—Boskovich v. Union Assur. 
Soc;,. utd... 98 Wash. 579, 168 ©) 166; 
Ramat vV. scalifornia wins) -Co.. 9 
Wash. 571, 164 P 219. 

W. Va.—Lusk v. American Cent. 
Ins. Co., 80 W. Va. 39, 91 SH 1078. 

Wyo.—Kahn v. Traders’ Ins. Co., 
4 Wyo. 419, 34 P 1059, 62 AmSR 47. 

Can.—Ouimet v. Glasgow, etc., Ins. 
Co., 19 RevLeg 27. 

Ont.—Lampkin v. Ontario M. & F. 
ENS iCoy et2ay. -Cac@, Bio 78. 

Que.—Demontigny v. Compagnie 
d’Assurance, ete., 2 Dorion (Li: C.) 27. 

{a] Time for proofs.—(1) Melan- 
con v. Phoenix Ins. Co., 116 La. 324, 
40 S 718. (2) Waiver of past default 
see supra § 503. 

81. U. S.—Scottish Union, etc., 
Ins. Co. v. McKone, 227 Fed. 8138, 142 
CCA 337; Fisher v. Crescent Ins. Co., 
33 Fed. 544; Perry v. Faneuil Hall 
Ins. Co., 11 Fed. 482. 

Ark.—American Ins. Co. v. Danne- 
hower, 89 Ark. 111, 115 SW 950. 


Cal.-West Coast Lumber Co. v. 
State Inv., etc., Co. 98 Cal. 502, 
33, P 258. 


Colo.—Helvetia Swiss F. Ins. Co. v. 
Edward P. Allis Co., 11 Colo, A. 264, 
53 P 242. 

lll:—Home Ins:., etc:., Co. v. Myer, 
93 Ill; 271; Smith v. St. Paul F., etc., 
Ins. Co., 204 Ill, A. 575; Dierssen v. 
Williamsburg City F. Ins. Co., 204 
Til. A. 240; Mitchell v. Orient Ins. 
Corrs Ome Ate alates 

ind.—Germania, ME. eins Con WV. 
Pitcher, 160 Ind. 392, 64 NE 921, 66 
NE 1003; American Cent. Ins. Co. v. 
Sweetser, 116 Ind. 370, 19 NE 159; 
Milwaukee Mechanics’ Ins. Co. v. 
Stewart, 13 Ind. A. 640, 42 NE 290; 


German F. Ins. Co. v. Stewart, 13 
Ind. A. 627, 42 NE 286. 
Jowa.—Henderson v. Standard F. 


Ins. Co., 143 Iowa 572, 121 NW 714; 
Griffith v. Anchor F. Ins. Co., 143 
Towa 88, 120 NW 90; Harris v. Phoe- 
nix Ins. Co., 85 Iowa 238, 52 NW 128; 
Green v. Des Moines F. Ins. Co., 84 
Towa 135, 50 NW 558; Graves v. Mer- 
chants’, etc. Ins. Co., 82 Iowa 637, 
49 NW 65, 31 AmSR 507. 
Kan.—Clark v. Milwaukee Mechan- 


ics’ Ins. Co., 105 Kan. 728, 185 P 1056; 
Ross v. Phenix Ins. Co., 84 Kan. 572, 
114, Ps 10547). Mt. Scott. Bids. ete, 
Assoc. v. Palatine Ins. Co., 74 Kan, 
272, 86 P 142. 

Ky.—Kenton Ins. Co. v. Wigginton, 
89. Ky. 330, 12 SW 668, 11 KyL 539, 
7 LRA 81. 

La.—Monteleone vy. Royal Ins. Co., 
oh ae Ann. 1563, 18 S 472, 56 LRA 

Mass.—Wholley v. Western Assur. 
Co., 174 Mass. 263, 54 NE 548, 75 
AmSR 314; Butterworth v. Western 
Assur. Co., 1382 Mass. 489. 

Mich.—Gristock v. Royal Ins. Co., 
84 Mich. 161, 47 NW 549, 87 Mich. 
428, 49 NW 634. 

Miss. — Western 
White, 25 S 494. 

Mo.—Burgess v. Mercantile Town 
Mut. Ins. Co., 114 Mo. A. 169, 89 SW 
568; Gerhart Realty Co. v. Northern 
Assur. Co., 86 Mo. A. 596; McCollum 
v. Liverpool, etc., Ins. Co., 67 Mo. 
A. 66; Fulton v. Phoenix Ins. Co., 
51 Mo. A. 460. 

Nebr.—Aitna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125; St. Paul 
F. & M. Ins. Co. v. Gotthelf, 35 Nebr. 


ASSULos COun V. 


Zbl Eb swIN Wiel’s 7. 
N. H.—Gleason v. Canterbury Mut. 
Ie.) INS veCo., wis IN EL. OSS, U6 APES 7; 


N. M.—Robinson v. Palatine Ins. 
Coys LIANG MM. 162,. 66ieP 535. 

N. Y.—Glazer v. Home Ins. Co., 19,0 
N. Y. 6, 82 NE 727; Smith v. Home 


Ins.. Co., 47 Hun 30; Smith v. Ex- 
grange E.. Ins, €o.,46 -N., Yo Super. 


N. D.—Johnson v. Dakota F. & M. 
Ins: Co.) JN. Ds 167, 45. NWe 799. 

Pa.—Gould v. Dwelling House Ins. 
Co., 134 PBa..570, 19 A 793,.19 AmSR 
717; Susquehanna Mut. F. Ins. Co. 
v. Staats, 102 Pa. 529; Lycoming Ins. 
Co. v. Schrefler, 42 Pa. 188, 82 AmD 
501; Carnes v. Farmers’ F. Ins. Co., 
20 Pa. Super. 634; Hower v. Susque- 
hanna Mut. F. Ins. Co., 9 Pa. Super. 
153; Caseman v. Western Ins. Co., 
Lit Pasty aol. 1s 
S. D.—Hitchcock v. State Ins. Co., 
10 S. D. 271, 72 NW 898. 

Tex.—Commercial Union Assur. Co. 
v. Meyer, 9 Tex. Civ. A. 7, 29 SW 


93. 

Wash.—Cushing v. Williamsburg 
City’ ES Ins. Co.) Wash, 538; 305 P 
736. 

W. Va.—Levy v. Peabody Ins. Co., 
10 W. Va. 560, 27 AmR 598. 

Can.—Bell v. Hudson Bay Ins. Co., 
44 Can. S. C. 419, 21 AnnCas 788 [al- 
lowing app 8 Sask. L. 219]. 

Alta.—Trotter v. Calgary Ins. Co., 
8 Alta. L. 12. 

Ont.—Patterson v. Oxford Farm- 
ers Mut. F. Ins. Co., 4 OntWN 140, 
23 OntWR 122, 7 DomLR 369. 

[a] Time for proofs.—(1) Diers- 
sen v. Williamsburg City F. Ins. Co., 
204 Ill. A. 240; Sergent v. Liverpool, 
etc; InswiCou; 155 Ne ay... 349; JSON 
935 [rev 85 Hun 31, 32 NYS 594]. 
(2) Waiver of past default see supra 


§ 503. 

32. Rockwell v. Hamburg-Bremen 
Fiano Co., 212 Mass. 318, 98 NE 
1086. 


33. Harrison v. Hartford F. Ins. 
Co., 59 Fed. 732; Ervay v. Philadel- 
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right to demand proofs by negotiations or proceed- 
ings for an adjustment, unless insured has been 
misled to his prejudice in reliance thereon.*® 
the parties agree on a compromise and settlement, 
requirements of the policy as to proofs of loss 
And it has been held that a mere 
offer of compromise and settlement by insurer con- 
stitutes a waiver;°** but as to this there is author- 
ity to the contrary.*® 
taken in some cases,?® the weight of authority is 
to the effect that insurer waives proofs of loss by 


If 


While a contrary view is 


phia Fire Assoc., 119 Iowa 304, 93 
NW 290. 
34. Powers v. New Engiand F. Ins. 
63) Ve 3905 35 AP Sat. 

35. Reed v. Continental Ins. Co., 
22 Del. 204, 65 A 569; Allen v. Mil- 
waukee Mechanics’ Ins. Co., 106 Mich. 
204, 64 NW 15; Riker v. Fire Ins. 
Co. of North America, 90 App. Div. 
391, 85 NYS 546 [aff 184° N. Y. 537 
mem, 76 NE 1107 memj; Dunn vy. 
Banmene BS InsieCo; (34)-PaccSuper: 

36. Concordia F. Ins. Co. v. Koretz, 
14 Colo. A. 386, 60 P 191; State Mut. 
Ins. Co. -v.. Green, 62 Okl. 214, 166 
Pi yPOS RATER .G6Gose stam isa Ul nee 
etce., Ins. Co. v. Mountain Park Stock 
Farm Co., 23 Okl. 79, 99 P 647. 

[a] False swearing is waived by 
a compromise of the claim. —- Con- 
cordia F. Ins. Co. v. Koretz, 14 Colo. 
A. 386, 60 P 191. 

37. Ark.—Greenwich Ins. Co. 
State, 74 Ark. 72, 84 SW 1025. 

lil.—Downs v. Michigan Commer- 
clalMins:)Cos- 157 mie VAL se: 

Ky.—Phoenix Ins. Co. v. Gibbons, 
64 SW 909, 23 KyL 1130. 

Mass.—Smith v. Haverhill Mut. F. 
Ens? Co., 7 Allent 29% 109) “Arn aoe 

Mo.—Burgess v. Mercantile Town 
Mut. Ins. Co., 114 Mo. A. 169, 89 SW 
568; Murphy v. North British, etc., 
Ins. Co., 70 Mo. A. 78. Contra Mad- 
ae v. German Ins. Co., 39 Mo. A. 

Nebr.—A4¢tna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125; German 
Ins. Co. v. Davis, 40 Nebr. 700, 59 
NW 698. , 

N. Y.—Bodle v. Chenango County 
Mut. Ins. Co., 2 N. ¥. 53; Van Deusen 
v. Charter Oak F. & M. Ins. Co., 24 
N. Y. Super. 55, 1 AbbPrNS 349; 
Glazer v. Home Ins. Co., 90 NYS 426. 

Pa.—Gould v. Dwelling-House Ins. 
Co. 134, Pal SiO, 9 Ac 79329 Am SR 
(aki Contra Warner v. Insurance 
Co. of Nurth America, 1 Walk. 315; 
Lapcevic v. Lebanon Mut. Ins. Co., 
40 Pa. Super. 294. 

Tenn.—Ligon v. Equitable F. Ins. 
Co., 87 Tenn. 341, 10 SW 768. 

W. Va.—Mason v. Citizens’ F., etc., 
Ins! Cos 10" W. Va0 572. j 

[a] Waiver of builder’s certifi- 
cate.—The furnishing of a builder’s 
certificate is waived if insurer itself 
procures an estimate by’ a builder 
and offers to settle the loss on the 
basis thereof. Ligon v. Equitable F. 
Ins. Co., 87 Tenn. 341, 10 SW 768. 

38. La.—Melancon v. Phoenix Ins. 
Co: UiGs Maw 8245 40 Shik ee Contra: 
McClelland v. Greenwich Ins. Co., 107 
(ian) N24 foie. OOde 

Mich.—Allen v. Milwaukee Mechan- 
ics’ Ins. Co., 106 Mich. 204, 64 NW 
15. 

Miss.—Liverpool, etc., 
Sorsby, 60 Miss. 302. 

Tex.—Scottish Union, etc., Ins. Co. 
Vv. Clancy, * 71" Tex, 95, 2'8) -Siwe 6302 
Fidelity-Phenix F. Ins. Co. v. Sadau, 
(Civ. A.) 167 SW 334. 

Wis.—Knudson v. Hekla F. Ins. Co., 
75 Wis. 198, 48 NW 954. Contra Cor- 
nell v. Milwaukee Mut. F. Ins. Coa., 
18 Wis. 387. 

39. Williams v. Queen’s Ins. Co., 
39 Fed. 167; Gauche v. London, etce., 


Vv. 


ins. eCo.s ve 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 517-519] 


requiring an examination of insured on oath,?? and 
likewise waives the requirement of immediate no- 
But such examination will not operate as a 
waiver if at the same time insured is told that 
It has been held also 
that an objection that proofs were not furnished 
in time is waived by demanding a magistrate’s 
While insurer does not waive proofs 
of loss merely by insisting on its right to the pro- 
duction of books and papers according to-the terms 
of the policy,44 yet, if it exercises that right in 
such a manner as to mislead insured into the be- 
hef that proofs will not be required, they are 


tice.*1 


proofs will be required.*? 


certificate.*3 


waived.4® 


[§ 518] (2) 


proofs of loss.47 


Ins. Co., 10 Fed. 347, 4 Woods 102; 
Phenix Ins. Co. v. Searles, 100 Ga. 
97, 27 SE 779; Lancashire Ins. Co. 
v. Lyon, 124 Ill. A. 491. 

[a] False swearing in the proofs 
of loss is not waived by demanding 
a sworn examination of insured. 
Kavooras v. Royal Ins. Co., 167 Ill. 
A. 230. 

40. Ariz.—Springfield F. & M. Ins. 
Co. v. Goodgame, 20 Ariz. 425, 181 P 
190. 

Ind.—Indiana Ins. Co. v. Capehart, 
108 Ind. 270, 8 NE 285. . 

Mich.—Wicking v. Citizens’ Mut. F. 
Imnse) iCo,. 1s Mich?! 640," 77 — NW. 
275. 3 

N. Y.—Carpenter v. German Ameri- 
ean. ans: Co.;' 135 N. Y? 2985-31 NE 
1015; Titus v. Glens Falls Ins. Co., 
81 N. Y. 410, 8 AbbNCas 315. 

S. D.—Enos v. St. Paul F. & M. 
TNSiKOo., 40 See De 630s OT) INWe- OLD} 
46 AmSR 796. 

Wash. — Cushing v. Williamsburg 
City F. Ins. Co., 4° Wash. 538, 30 P 
736. 

Wis. —Zielke v. London Assur. 
Corp., 64 Wis. 442, 25 NW 436; 
Badger v. Phoenix Ins. Co., 49 Wis. 
396, 5 NW 848; Badger v. Glens Falls 
Ins. Co., 49 Wis. 389, 5 NW 845; 
Northwestern Mut. L. Ins. Co. v. Ger- 
mania F. Ins. Co., 40 Wis. 446. 

[a] ime for proofs.—(1) Car- 
penter v. German American Ins. Co., 
135 NOY. 298). 31 NE) 1015 fat 17 
NYS 603]. (2) Waiver of past de- 
fault see supra § 503. 

41. Scottish Union, etc. Ins. Co. 
v. McKone, 227 Fed. 813, 142 CCA 
Dole 

42. Insurance Co. of North Amer- 
ica v. Bainbridge, 7 InsLJ 1772. _ 

43. Merchants’ Ins. Co. v. Gibbs, 
56 N. J. L. 679, 29 A 485, 44 AmSR 
413. 

44, Hess v. Hartford F. Ins. Co., 
38 Pa. Super. 158. 

45. Hess v. Hartford F. Ins. Co., 
38 Pa. Super. 158. 

46. Gauche v. London, etc., Ins. 
Co., 10 Fed. 347, 4 Woods 102; Porter 
v. German-American Ins. Co., 62 Mo. 
A. 520; Porter v. German Ins. Co., 
1 Mo. A. 147. ; 

47. Colo.—Helvetia Swiss F. Ins. 
Co. v. Edward P. Allis Co., 11 Colo. 
A. 264, 53 P 242. 

Towa.—Harrison v. Hartford F., Ins. 
Co., 80 NW 309; Dee, ete., Co. v. Key 
City F. Ins. Co., 104 Iowa 167, 73 NW 
594. 

Kan.—Clark v. Milwaukee Mechan- 
ics’ Ins. Co., 105 Kan. 728, 185 P 
1056; Ross v. Phenix Ins. Co., 84 Kan. 
572, 114 P 1054. 

Nebr.—Home F. Ins. Co. v. Bean, 
42 Nebr: 537, 60 NW 907, 47 AmSR 


911. 
C.—Pretzfelder v. 


N. Merchants’ 


Appraisal or Arbitration. 
there is some authority to the contrary,*® it is gen- 
erally held that a demand by insurer for an ap- 
praisal or arbitration under the terms of the policy 
constitutes a waiver of stipulations relating to 
With stronger reason, proofs are 
waived where the parties enter into an agreement 
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for appraisal or arbitration, or a reference to ap- 
praisers or arbitrators is actually made;‘8 but as 
to this also there is authority to the contrary.*® 
So, if insurer asserts insured’s refusal to arbitrate 
as a defense,®® or relies on an award®! or on its 
offer to pay the award ®? as a defense, it constitutes 
a waiver of proofs. 


Nonwaiver Stipulation or Agree- 


ment. It is a common stipulation of policies that 
insurer shall not be held to waive its rights or any 
provision of the policy by investigating the loss, or 
by demanding an appraisal or arbitration, or by 
requiring an examination of insured under oath; 


and similar agreements are frequently entered into 


While 


INswiConsl 2s N aCanl64, 3 lasbin 4:00; 
44 LRA 424, 
N. S.—Margeson v. Guardian F., 
etc., Assur. Co., 31 N. S. 359. 
Ont.—Smith y. City of London Ins. 
Co., 11 Ont. 88 [app dism 14 Ont. A. 


328” (app "dism 15 "Can. S)-C. 569) ]. 
Contra Niagara Dist. Mut. F. Ins. 
COME. WMLGWAS eA lorie Cr? Combs 
123. 

4s. Ala.—Union Mar. Ins. Co. v. 
Charlies Transfer Co., 186 Ala. 443, 
65 S 78. 

Ga.—Southern Mut. Ins. Co. v. 


Turnley, 100 Ga. 296, 27 SE 975. 

Tll.—MecInturff v. Insurance Co. of 
North America, 248 Ill. 92, 93 NE 
369, 140 AmSR 153, 21 AnnCas 176; 
Western Underwriters’ Assoc. v. 
Hankins, 221 Ill. 304, 77 NE 447; 
Funk y. Philadelphia Fire Assoc., 157 
Tll. A. 602; Commercial Union Assur. 
Co. v. Parker, 119 Ill. A. 126. 

Ind.—Providence Washington Ins. 
Co. v. Wolf, 168 Ind. 690, 80 NE 26, 
120 AmSR 3895; Prussian Nat. Ins. 
Co. v. Peterson, 30 Ind. A. 289, 64 NE 
102. Contra Providence Washington 
Ins. Co. v. Wolf, (A.) 73 NE 1093, 
(A.) 72 NE 606. 

Iowa.—Jacobs v. St. Paul F. & M. 
Ins. Co., 86 Iowa 145, 53 NW 101. 

Ky.—Smith v. Herd, 110 Ky. 56, 
60 SW 841, 1121, 22 KyL 1596; Cale- 
donian Ins. Co. v. Cooke, 101 Ky. 412, 
AA GSWe 2 93 bo miy ls 601 

Md.—Caledonian F. Ins. 
Traub, 86 Md. 86, 37 A 782. 

Mo.—Young v. Pennsylvanja F. Ins. 
Co., 269 Mo. 1, 187 SW 856; Branigan 
v. Jefferson Mut. F. Ins. Co., 102 Mo. 
A. 70, 76 SW 648; Murphy v. North 
British, etc., Ins. Co., 70 Mo. A. 78; 
Gale “ve iState Ins. "Cos 33° Mo. 7A. 
664. Contra Hanna v. American Cent. 
Ins. Co., 36 Mo. A. 538. 

N. Y.—Bishop v. Agricultural Ins. 
Co., 130 N. Y. 488, 29 NH 844 [aff 
9 NYS 350]; Rademacher v. Green- 
wich Ins. Co., 75 Hun 83, 27 NYS 
155; Solomon y. Metropolitan Ins. 
Co., 42 N. Y. Super. 22; Bear v. At- 
lanta Home Ins. Co., 34 Misc. 613, 70 
NRSC 981. ' 

N:)G:—Perry v. Greenwich Ins. Co., 
137 N“ Cl 402; 49 SH 889. i 

Okl.—Hartford F. Ins. Co. v. Sulli- 
van, 179 P 24. 

Pa. — McGonigle v. Susquehanna 
Mut. F. Ins. Co., 168 Pa.'1, 31 A 868. 

Tenn.—Gulf Compress Co. v. Penn- 
sylvania Ins. Co., 129 Tenn. 586, 167 
SW 859. 

Wis.—Bammessel v. Brewers’ F. 
Ins. Co., 48 Wis. 463. 

Que.—Duffy v. La Compagnie d’As- 
surance, etc., 23 Que. Super. 181; 
Fonderie de Joliette v. Cie. d’Assur- 
ance, ete., 27 LCJur 194; Canadian 
Mut. F. Ins. Co. v. Donovan, 2 Montr. 
Leg. N. 229. 


CooieVs 


by the parties after loss. 
agreements ** are enforced by the courts in proper 
cases, so that by doing the things mentioned in- 
surer does not waive compliance with the require- 
ments of the policy as to notice and proofs of loss; 
nor does it thereby waive compliance with require- 
ments as to the production of books and papers 


Such stipulations 5? or 


49, Fournier vy. German American 
Ins. Co., 23 R. I. 36, 49 A 98; Maple 
Leaf Milling Co. vy. Colonial Assur. 
Co., 27 Man. 621, 36 DomLR 202, 
[1917] 2 WestWkly 1091 [allowing 
app 22 DomLR 822]. 

_ [a] An unauthorized arbitration 
1s not a waiver where the insurer 
took no part therein. Maple Leaf 
Milling Co. v. Colonial Assur. Co., 
27 Man. 621, 36 DomLR 202, [1917] 


|; 2 WestWkly 1091 [allowing app 22 


DomLR 822]. 

[b] Statutory arbitration. — Sub- 
mission to a compulsory statutory 
arbitration does not waive proofs of 


loss. Cook vy. North-British, etc., 
Ins: Co., 181 ‘Mass? -101,°°62 NE 
1049. 

50. Walker v. German Ins. Co., 51 


Kan: 725, 33 P 597: 

51. Cal.—Carroll v. Girard F. Ins. 
Co T21 Cal 29:75 13: -Ps63. 

Ill. — Funk vy. Philadelphia F. 
Assoc.,, 157 Ill. A. 602; Commercial 
Union Assur. Co. v. Parker, 119 Ill. 
AX* 126. 

Mo.—Young v. Pennsylvania F. Ins. 
Co., 269 Mo. 1, 187 SW 856. 

N. Y.—St. Paul F. & M. Ins. Co. 
v. Gotthelf, 35 Nebr. 351, 53 NW 187. 

Okl.—Milwaukee Mechanics’ Ins. 
Co. v. Sewell, 168 P 660. 

52. Caledonian Ins. Co. v. Traub, 
80 Md. 214, 30 A 904; Milwaukee Me- 
chanics’ Ins. Co. v. Sewell, (Okl.) 168 
P 660. 

53. U. S.—Missouri Pac. R. Co. v. 
Western Assur. Co., 129 Fed. 610. 

Ga.—Phenix Ins. Co. v. Searles, 100 
Ga. 97, 27 SE 779; Smith v. Western 
Assur. Co., 18 Ga. A. 461, 89 SE 533. 

Ill—Lancashire Ins. Co. v. Lyon, 
124 Til. A. 491. 

Mich.—Brigeges v. Fireman’s Fund 


Ins. Co., 65 Mich. 52, 31 NW 616. 

N. Y.—Sergent y. Liverpool, etce., 
Ins: Co:, 66 “App. Div. 46, 73 NYS 
120. 


R. I.—Fournier v. German Ameri- 
canw Ins. "Cos 23) Re le3s6, 49 Aso 8: 

{a] Time for proofs—(1) Mis- 
souri Pac. R. Co. v. Western Assur. 
Co., 129 Fed. 610; Phenix Ins. Co. v. 
Searles, 100 Ga. 97, 27 SE 779; Four- 
nier Vv. German American Ins. 
Coy 23)" RI E8655 405 VA Oke) 
Weary er of past default see supra 
§ 503. 

54. Iowa.—Ruthven v. American 
F. Ins. Co., 92 Iowa 316, 60 NW 663. 

Mass.—Cook vy. North British, etc., 
Ins. Co., 181 Mass. 101, 62 NE 1049. 

Mo.—Keet-Rountree Dry Goods Co. 
v. Mercantile Town Mut. Ins. Co., 
100 Mo. A. 504, 74 SW 469. 

Okl.—State Mut. Ins. Co. v. Green, 


a Okl. 214, 166 P 105, LRA1917F 
Wis.—Knudson Ve teklaeeie this. 
Co., 75 Wis. 198, 48 NW 954. 
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by insured *5 or the furnishing of a magistrate’s 
certificate.5*> However, insurer has no right to de- 
mand the execution of a nonwaiver agreement in 
order to enable it to take such action as it pleases 
in investigating the loss, and at the same time 
to avoid the legal consequences of such action;°" and 
a nonwaiver stipulation or agreement does not 
prevent a waiver by subsequent independent acts 
or statements of insurer through its adjuster or 
other agent having authority to act in the prem- 
ises.®8 

[§ 520] (4) Waiver as to Magistrate’s Certi- 
ficate.6° The insurer does not waive the require- 
ments of the policy as to the certificate of a magis- 
trate either by merely investigating the loss,°° or by 
requiring an examination of insured under oath.*! 
It has been held that the requirements as to the 
certificate are waived where insurer offers to com- 
promise,°? or where it offers to pay a less sum 
than that demanded,®? but as to this latter there 
is authority to the contrary.®* 
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surer, after loss, distinctly admits or otherwise 
recognizes its liability to pay the claim, it con- 
stitutes a waiver of requirements of the policy as 
to notice and proofs of loss.6° Waiver thus occurs 
where insurer offers to replace the property de- 
stroyed,** or promises to pay the loss® or the 
amount of an appraisement when made.®® A waiver 
results from part payment of an entire sum men- 
tioned in the policy,®® but payment of loss on an 
item separately valued in the policy is not a waiver 
of proofs as to other items.7° As between insurer 
and insured, payment of the loss to insured’s mort- 
gagee without proofs is not a waiver of proofs 
where the insurer, at the time of payment, claims 
that no liability to msured exists, and that insurer 
is entitled to be subrogated to the mortgagee’s 
rights.71 

[§ 522] k. Denial of Liability or Refusal to 
Pay—(1) In General. If insurer, within the time 
for presenting proofs of loss, denies liability or 
refuses to pay the loss, it thereby waives the ne- 


[§ 521] j. 


55. American Cent. Ins. Co. v. 
Nunn, 98 .Tex. 191, 82 SW 497, 68 
LRA 838. 

56. Gilligan v. Commercial F.. Ins. 
Cos20" Hun 93 pati 18.7 -Y. 1626 
mem]. 

57. St. Landry Wholesale Mercan- 
tile Co. v. Springfield F. & M. Ins. 
Co tid dia, 193%) Si 9838- St Landny. 
Wholesale Mereantile Co. v. Teutonia 
Ins..Co.. 113) lua. 10537,1054,°37) Si) 967. 

58. Ariz.—Sprinegfield F. & M. Ins. 
Co. v. Goodgame, 20 Ariz. 425, 181 P 
190. 

Ark.—Queen of Arkansas Ins. Co. 
v. Malone, 111 Ark. 229, 163 SW 771; 
Queen of Arkansas Ins. Co. v. las- 
ter, 108 Ark. 261, 156 SW 848; Yates 
v. Thomason, 83 Ark. 126, 102 SW 
ite. Arkansas Mut. JH: ¢ ins... Con ive 
Witham, 82 Ark. 226, 101 SW 721. 

Cal.— McCullough v. Home Ins. Co., 
155 Cal. 659, 102 P 814, 18 AnnCas 
862; Carroll v. Girard F. Ins. Co., 72 
Cale 2905 134P863. 

Ill. — Funk v. Philadelphia F. 
Assoc., 157 Ill. A. 602. 

Ind.—German-American Ins. Co. v. 
Shepherd, (A.) 126 NE 447; Indiana 
Ins. Co. v. Pringle, 21 Ind. A. 559, 
52: NE 821. 

Iowa.—Brock v. Des Moines Ins. 


Co., 106 Iowa 30, 75 NW 683. 

Mass. — Urbaniak v. Commercial 
Union Assur. Co., 227 Mass. 132, 116 
NE 413. 

Mo.—Gale v. State Ins. Co., 38 Mo. 
A. 664. 


N. Y.—Bishop v. Agricultural Ins. 
Co., 130 N. Y. 488, 29 NE 844 [aff 9 
NYS 350]. 

Okl.—State Mut. Ins. Co. v. Green, 
62 Okl, 214, 166 P 105, LRAI917F 663; 
St. Paul F. & M. Ins. Co. v. Moun- 
tain Park Stock Farm Co., 23 Okl. 
79, 99 BP 647. 

Pa.—Bush v. Hartford F. Ins. Co., 
999 “Par 419,71 A916: 


Vt.—Williams Mfg. Co. v. Insur- 


ance Co. of North America, 106 A 
657. 
Wash.—Hatcher. v. Sovereign F. 


Wessun LoL, WeawWasinin so a2 Girt 58s: 
W. Va.—Houseman v. Globe, etc., 
We rinse (Co:,,78). Wal Vas 686,189 4S.E) 
269. 
59. Cross references: 
Denial of liability or refusal to 
pay see infra § 527. 
Nonwaiver stipulation as precluding 
waiver as to certificate see Supra 
S15 1/9: 
Requiring certificate as waiver of 
proofs see supra § 517. 
Retaining certificate without ob- 
jection see supra § 513. 


Recognition of liability. If in- 


Specific objection as waiver of} 
others see supra § 514. ‘ 


Unreasonable delay in objecting to 
certificate see supra § 515. 

60. People’s Bank vy. A}tna Ins. 
Co., 74 Fed. 507, 20 CCA 630; Noonan 
vy. Hartford F. Ins. Co., 21 Mo. 81. 

61. Williams v. Queen’s Ins. Co., 
39 Fed. 167. 

62. Van Deusen vy. Charter Oak F. 
&/ M. Ims, Go. 24 Na Y. Super. 55; 71 
AbbPrNS 349. 

63. Mason v. Citizens’ F., etc., Ins. 
Co., 10 W. Va. 572. 

64. Nocnan v. Hartford F. Ins. Co., 
21 Mo; 81. 

65.. Ala.—Commercial F, Ins. Co. 
vy. Allen, 80 Ala. 571, 1 S 202. 

Cal.-—Emery v. Svea F. Ins. Co., 88 
Cal, 300;.326° PR 88: 

Iowa.—Harris v. Phoenix Ins. Co., 
85 Iowa 238, 52 NW 128. 

La.—Melancon v. Phcenix Ins. Co., 
116 as 324, $40''S 22183. Vitrano. Vv. 
Western Ins. Co., 10 La. A. (Orleans) 
126. 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
SOiPAULS 72s Manmers?) We ing a Coven: 
Baker, 94 Md. 545, 51 A 184; Hartford 
FE. Ins, Co. v. Keating, 786: Madr 130, 
88 A 29; Caledonia F. Ins.Co, v. 
Traub, 86 Md. 86, 37 A 782. 

Minn.—IlLarkin v. Glens Falls Ins. 
Co.;' 80 ‘Minn. 527, 83 NW, 409, 81 
AmSR 286. 

Mo.—Young v. Pennsylvania -F. 
Tnieh Co. 269 Mo. yl. Tete SW. osoes 
Burgess v. Mercantile Town Mut. Ins. 
Co., 114 Mo. A. 169, 89 SW 568; Fink 
vy. Lancashire Ins. Co. 66 Mo. A. 
518, 

Nebr.—Farrell v. Farmers’, etc., 
Ins. Co., 84 Nebr, 72, 120 NW 929. 

N. H.—Gleason v. Canterbury Mut. 
Hiyein ss eCormr( 3. UNG Els hS8 Sine O47 RA Lis 

N. Y.—Solomon v. Metropolitan 
Ins. Co., 42.N. Y. Super. 22; Storm 
vi. PhenixwinssCojo1d NYS 282 [art 
133 N. Y. 656 mem, 31 NE 625 mem]. 

Okl.— Milwaukee Mechanics’ Ins. 
Co. v. Sewell, 168 P 660. 

Pa.—Pennsylvania F. Ins. Co. v. 
Dougherty, 102 Pa. 568; Eberly v. 
Springfield F. & M. Ins. Co., 51 °Pa. 
Super. 474, 

Vt.—Powers v. New England F. 
Ins. Co., 68 Vt. 390,°35 A 331. 

W. Va.—Lusk v. American Cent. 
Inssn Coy AS OWiV ae Oosno SEL LOTS: 
See also supra: §§ 517, 518. M 

66. Globe, etc., Ins. Co. v. Prairie 
Oil, ete., Co., 248 Fed. 452, 160 CCA 
462. : 

67. Ide .v. Phenix Ins... Co., 12 F. 
Cas. No. 7,001, 2.Biss, 333; Hartford 
F’.. Ins. Co. v. Keating, 86 Md. 130, 
28 A 29, 68 AmSR 499; Johnson v. 
Lumber Ins. Co., 137 Mo. A. 380, 118 


‘SW 112; Smith v. Home Ins. Co., 47 


cessity for proofs;’* and it is generally held that 
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_ [a] Alternative promise.—A prom- 
ise to pay or to rebuild constitutes a 
waiver. Lord v. Des Moines F. Ins. 
Co., 99 Ark. 476, 138 SW 1008. 

_ [b] Contingent promise.—A prom- 
ise. to pay on a contingency is a 
waiver. Solomon y. Metropolitan ins. 
Co.;_ 42 N. Y. Super. 22. 

[ce] Promise to pay in part.—A 
promise to pay the full amount of 
the policy on certain goods is a 
Waiver, although the policy includes 
other goods as_ to which a dispute 
exists as to the amount of ioss. 
Landrum vy. American Cent. Ins. Co., 
68 Mo. A. 339. 

68. Snowden v. Kittanning 
Col, 124% Past 602 406iAq oo. 

69. Gleason yv. Canterbury Mut. 
Hee Ins, (Coie(3 Ne Els 588.164 Ate 875 
Westlake vy. St. Lawrence County 
Mut. Ins. Co. 14 Barb. (CN. -¥2) 206; 

70. Thompson y. Farmers’ Mut. 
Ins. Co., 10 Ky 282. 

71. Clark v. Casselman, 177 Cal. 
82, 169 P 1005; Glaser vy. Williams- 
burg. @ity Bs InsuiCo. | Gmnde aaa aaee 
NE 787; Hare v. Headley, 54 N. J. 
Eq. 545, 35 A 445, 

_72. .U. S.—Royal, Ins. Co. v.. Mar- 
tingpld2 Us Sa l49) 245 SOt so 47 Aine 
ed. 385; Home Ins. Co. v. Baltimore 
Warehouse Go.,. 93 U..S. 527, 23 L. ed. 
868; Tayloe v. Merchants F. Ins. Co., 
9 How. 390, 13 L. ed. 187; Rochester 
German Ins. Co. v. Schmidt, 151 Fed, 
681 [rev on other grounds 162 Fed. 
447, 89 CCA 333]; Phenix Ins. Co. v. 
Kern, 120) Hed. 7285. 643 COA, Ben. 160. 
LRA 569; Missouri Pae. R. Co. v: 
Western Assur. Co.,.129 Fed. 610; 
German Ins. Co. vy. Frederick, 58 Fed. 
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144, 7 CCA 122; Fisher vy. Crescent 
Ins. Co., 33 Fed. 544; Ball, ete, 
Wagon Co. v. Aurora EF. & M. Ins; 


Co., 20 Fed. 232; Field v. Insurance 
Co. of North America, 9 F. Cas, No. 
4,767, 6 Biss, 121; Miller v. Allianee 
Ins. Co., 7 Fed. 649, 19 Blatchf. 308; 
Rumsey v. Phoenix Ins. Co., 1 Fed. 
396, 17 Blatchf. 527; Bennett v. Mary- 
land sH. Ins; (Co;, 3H Cass Net An32 1, 
14 Blatchf. 422; Spratley v. Hartford 
ae Co., 22 F.. Cas; No. 138,256; 1, Dill. 

Ala.— Continental Ins. Co. v. 
Parkes, 142 Ala. 650, 39 S 204; Com- 
mercial EF. Ins. Co. v. Allen, 80 Ala. 
571, 1, S 202; Firemen’s Ins; Co. v. 
Crandall, 33 Ala. 9. 

Ark.—Queen of Arkansas Ins. Co. 
v. Malone, 111 Ark. 229, 163 SW 771; 
Queen of Arkansas Ins. Co. v. Laster, 
108 Ark. 261, 156 SW 848; Dodge v. 
Thomason, 94 Ark. 21, 125 SW 648; 
Yates v. Thomason, 88 Ark. 126, 102 
SW 1112; Arkansas Mut. F. Ins. Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 522] 


a denial of liability or a refusal to pay not pred- 
ieated on the failure to furnish proofs is a waiver 


v. Witham, 82 Ark. 226, 101 SW 721; 
Security Mut. Ins. Co. v. Woodson, 
79 Ark. 266, 95 SW 481, 116 AmSR 
75; Phoenix Assur. Co. v. Boyette, 77 
Ark. 41, 90 SW 284; Planters’ Mut. 
Ins. Assoc. v, Hamilton, 77 Ark. 27, 
90 SW 2838, 7 AnnCas 55; Greenwich 
Ins. Co. v. State, 74 Ark. 72, 84 SW 
1025; German Ins. Co.: v. Gibson, 53 
Ark. 494, 14 SW 672. 

Cal.—Farnum v. Phenix Ins. Co., 
-83 Cal. 246, 23 P 869, 17 AmSR 233; 
‘Golak va Sun fIns?iCo;, -73GCals2h6;e04 
P 786; Anderson Bank v. Home Ins. 
-Co.,, 14 Cal. A. 208; 111 P. 507. 

Colo.—Hartford F. Ins. Co. v. Ham- 
mond, 41 Colo. 323, 92 P 686; Na- 
tional Mut. F. Ins. Co. v. Sprague, 
-40 Colo. 344, 92 P 227; California Ins. 
‘Co. v. Gracey, 15 Colo. 70, 24 P 577, 
22 AmSR 376; Helvetia Swiss F. Ins. 
‘Co. v. Edward P. Allis Co., 11 Colo. 
-A. 264, 53 P 242. 

Conn.—Batchelor v. People’s F. 
Ins. Co., 40 Conn. 56. 

Fla.—Indian River State Bank v. 
Hartford F. Ins. Co., 46 Fla. 2838, 35 
S 228; Taylor v. Glens Falls Ins. Co., 
44 Fla. 273, 32 S 887. 

Ga.—Harp v. Fireman’s Fund Ins. 
Co., 130 Ga. 726, 61 SE 704, 14 Ann 
‘Cas 2993) Phenix Ins. Co. v. Searles, 
100 Ga. 97, 27 SH 779; Liverpool, etc., 
Ins. Co. v. Ellington, 94 Ga. 785, 21 
SE 1006; Merchants’, etc., Ins. Co. v. 
Vining, 68 Ga. 197; German-American 
Ins. Co. v. Davidson, 67 Ga. 11; Adtna 
Ins. Co. v. Sparks, 62 Ga. 187; Cen- 
tral Mfrs’. Mut. Ins. Co. v. Graham, 
24 Ga. A. 199, 99 SE 4384; Williams 
v. Atlas Assur. Co., Ltd., 22 Ga. A. 
661, 97 SE 91. 

Ida.—Allen v. Phoenix Assur. Co., 
12 Ida. 653, 88 P 245, 8 LRANS 903, 
10 AnnCas 328. 

Ill.— Phenix Ins. Co. v. Belt R. Co., 
182 Ill. 33, 54 NE 1046 [aff 82 Ill. A. 
265]; Lumbermen’s Mut. Ins. Co. v. 
Bell, 166 Ill. 400, 45 NE 130, 57 AmSR 
140; German F. Ins. Co. v. Gueck, 
130 Ill. 345, 23 NE 112, 6 LRA 835; 
Continental Ins. Co. v. Ruckman, 127 
Tll. 364, 20 NE 77, 11 AmR 121; Com- 
mercial Union Assur. Co. v. Scam- 
mon, 126 Ill. 355, 18 NE 562, 9 AmSR 
607; Grange Mill Co. v. Western 
Assur. Co., 118 Ill. 396, 9 NE 274; 
German F. Ins. Co. v. Grunert, 112 
Tll. 68, 1 NE 118; Williamsburg City 
¥F. Ins. Co. v. Cary, 88 Ill. 453; Ly- 
coming F. Ins. Co. v. Dunmore, 75 
Til. 14; Great Western Ins. Co. v. 
Staaden, 26 Ill. 360; Peoria M. & F. 
Ins. Co. v.. Whitehill, 25 Ill. 466; 
Peoria M. & F. Ins. Co. v. Lewis, 18 
Tll. 553; American Ins. Co. v. Keefer, 
208 Tll. A. 571; St. Onge v. Hartford 
F. Ins. Co., 204 Ill. A. 127; Rostetter 
v. American Ins. Co., 184 Ill. A. 157; 
Gash v. Home Ins. Co., 153 Ill. A. 
31; Adtna Ins. Co. v. Jacobson, 105 
TVS AM I293 rie sw. InsiCo!sv. Hill, 
99 Ill. A. 178; American Cent. Ins. 
Co. v. Henninger, 87 Ill. A. 440; Mil- 
Jers’ Nat. Ins. Co. v. Jackson County 
Milling, ete, Co., 60 Ill. A. 224; 
American Cent. Ins. Co. v. Hill, 60 
Tll. A. 163; Waggonick v. Westchester 
BK. Ins. Co., 34 Ill. A. 629. 

Ind.—Springfield F. & M. Ins. Co. v. 
Fields, 185 Ind. 230, 113 NE 756; 
Ohio Farmers’ Ins. Co. v. Vogel, 166 
Ind. 239, 76 NE 977, 117 AmSR 382, 
3 LRANS 966, 9 AnnCas 91; Ger- 
mania F. Ins. Co. v. Pitcher, 160 
Ind. 392, 64 NE 921, 66 NE 1003; Com- 
ynercial Union Assur. Co. v. State, 113 
Ind. 331, 15 NE 518; Niagara F. Ins. 
Co. v. Abell, (A.) 122 NE 667; Prus- 
sian Nat. Ins. Co. v. Peterson, 30 Ind. 
A. 289, 64 NE 102; Home Ins. Co. v. 
Sylvester, 25 Ind. A. 207, 57 NE 991; 
German F. Ins. Co. v. Seibert, 24 Ind. 
A. 279, 56 NE 686; Western Assur. 
Co. v. McAlpin, 28 Ind. A. 220, 55 NE 
119, 77 AmSR 423; Home Ins. Co. v. 
Boyd, 19 Ind. A, 173, 49 NB 285; West- 
ern Assur. Co. v. McCarty, 18 Ind. A. 
449, 48 NE 265; German Mut. Ins. 
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Co. v. Niewedde, 11 Ind. A. 624, 39 
NE 534; Continental Ins. Co. v. Chew, 
11 Ind. A. 330, 38 NE 417, 54 AmSR 
506; Phenix Ins. Co. v. Rogers, 11 
Ind. A. 72, 88 NE 865. 

Iowa.—Cottrell v. Munterville Mut. 
F., ete. Ins. Assoc., 145 Iowa 651, 
124 NW 612; Washburn-Halligan 
Coffee Co. v. Merchants’ Brick Mut. 
Be Ins: Co37 110 lowa,.423, , 81, .NiwWw 
707, 80 AmSR 311; Soorholtz v.-Mar- 
shall County Farmers’ Mut. F. Ins. 
Co., 109 Iowa 522, 80 NW 542; Carson 
v. German Ins. Co., 62 Iowa 433, 17 
NW 650. 

Kan.—Wilson v. German-American 
Tavs.) Cores 9 0) Kan, i353 183 ee wel os 
Phenix Ins. Co. v. Weeks, 45 Kan, 
751, 26 P 410; Milwaukee Mechanics’ 
Ins .Co. v. Winfield, 6 Kan. A. 527, 
51 P 567; Dwelling-House Ins. Co. 
v. Osborn, 1 Kan. A. 197, 40 P 1099. 

Ky.—Home Ins. Co. v. Roll, 187 Ky. 
31, 218 SW 471; Springfield F. & M. 
Ins. Co. v. Shapoff, 179 Ky. 804, 201 
SW 1116; Shawnee F. Ins. Co. v. Roll, 
145 Ky. 113, 140 SW 49; Gragg v. 
Home Ins. Co., 90 SW 1045, 28 KyL 
988; Home Ins. Co. v. Koob, 113 Ky. 
360, 68 SW 4538, 24 KyL 223, 58 LRA 
58, 101 AmSR 354; Orient Ins. Co. v. 
Clark, 59 SW 868, 22 KyL 1066; Ger- 
mania Ins. Co. v. Ashby, 112 Ky. 308, 
65 SW 611, 23 KyL 1564, 99 AmSR 
295; Home Ins. Co. v. Mears, 105 Ky. 
323, 49 SW 31, 20 KyL 1217; Phenix 
Ins. Co. v. Spiers, 87 Ky. 285, 8 SW 
458, 10 KyL 254; Continental Ins. Co. 
v. Buchanan, 108 SW 3855, 32 Kyl 
1298; Continental Ins. Co. v. Daniel, 
78 SW _ 866, 25 KyL 1501; Pennsyl- 
Vania EinsiCo. we Young) 0-78 isi, 
127, 25 KyL 13850; Kenton Ins. Co. v. 
Downs, 11 KyL 52. 

La.—Clark v. Franklin Ins. Co., 
180 La. 584, 58 S 345; St. Landry 
Wholesale Mercantile Co. v. Spring- 
Heldweh. Ss Me, kEnss) Cosh 14 elas 
387 S 988; St. Landry Wholesale Mer- 
cantile Co. v. Teutonia Ins. Co., 113 
La. 1053, 37 S 967; Daul v. Firemen’s 
Ins. Co., 85 La. Ann. 98; Monteleone 
v. Seaboard F. & M. Ins. Co., 7 La. 
A. (Orleans) 247. 

Me.—Andrews v. Dirigo Mut. F. 
Ins. Co., 112 Me. 258, 91 A 978; Hans- 
com v. Home Ins. Co., 90 Me. 333, 38 
A 324. Compare Robinson y. Penn- 
sylvania F. Ins. Co., 90 Me. 385, 38 
A 320 (denial of liability is evidence 
of waiver, not of itself a waiver). 

Md.—Spring Garden Ins. Co. v. 
Whayland, 103 Md. 699, 64 A 925; 
Caledonian Ins. Co. v. Traub, 80 Md. 
214, 30 A 904; Franklin F. Ins. Co. 
v. Coates, 14 Md. 285. 

Mass.—Boruszweski v. 
Mut. Assur. Co., 186 Mass. 589, 72 
NE 250; Searle v. Dwelling-House 
Ins.’ Co., 152. Mass. 263, 25 NE 290; 
Priest v. Citizens’ Mut. F. Ins. Co., 
3 Allen 602; Blake v. Exchange Mut. 
Ins. Co., 12 Gray 265; Underhill v. 
Agawam Mut. F. Ins. Co., 6 Cush. 
440; Clark v. New England Mut. F. 
Ins. Co., 6 Cush. 342, 53 AmD 44. 

Mich.—Fisk v. Liverpool, ete., Ins. 
Co., 198 Mich. 270, 164 NW 522; Fisk 
v. Philadelphia Fire Assoc., 192 Mich. 
243, 158 NW 947; Popa v. Northern 
Ins. Co., 192 Mich. 237, 158 NW 945; 
Morgan v. Illinois Ins. Co., 1380 Mich. 
427, 909 NW 40; Improved Match Co. 
v. Michigan Mut. F. Ins. Co., 122 
Mich. 256, 80 NW 1088; Lum v. U.S. 
Fire Ins. Co., 104 Mich. 397, 62 NW 
562; Gristock v. Royal Ins. Co., 84 
Mich. 161, 47 NW 549; Coryeon v. 
Providence-Washington Ins. Co., 79 
Mich. 187, 44 NW 431; O’Brien v. 
Ohio Ins. Co., 52 Mich. 131, 17 NW 
726. 

Minn.—Pheenix Ins. Co. v. Taylor, 
5 Minn. 492. 

Miss.—Home Ins. Co. v. Gibson, 72 
Miss. 58, 17 S 13; Planters’ Ins. Co. 
v. Comfort, 50 Miss. 662. 

Mo.—St. Louis Ins. Co. v. Kyle, 11 
Mo. 278, 49 AmD 174; Riggio v. 
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e 
of any objection on that ground, irrespective of 
whether the denial precedes or follows the time 


Fidelity-Phenix F. Ins. Co., 190 Mo. 
A. 592, 176 SW 280; Hilburn v. Phe- 
nix Ins. Co., 140 Mo. A. 355, 124 SW 
63; Hollenbeck v. Mercantile Town 
Mut. Ins. Co., 133 Mo. A. 57, 113 SW 
217, Burgess v. Mercantile Town Mut. 
Ins. Co., 114 Mo. A. 169, 89 SW 568; 
Siegle v. Phcenix Ins. Co., 107 Mo. A. 
456, 81 SW 637; Probst v. Insurance 
Co. of North America, 64 Mo. A. 484; 
Stephens v. German Ins. Co., 61 Mo. 
A. 194; Anthony vy. German-American 
Ins. Co., 48 Mo. A. 65; La Force v. 
Williams City F. Ins. Co., 43 Mo. A. 
518; Maddox v. German Ins. Co., 39 
Mo. A. 198; Mensing v. American Ins. 
Co., 86 Mo. A. 602; Weber v. Ameri- 
can Cent... Ins. Co,,/85 io. Ageba. 

Mont.—Savage v. Phcenix Ins. Co., 
12 Mont. 458, 31 P 66, 33 AmSR 591. 

Nebr. — Lansing v. Commercial 
Union Assur. Co., 98 NW 756; Omaha 
F. Ins. Co. v. Hildebrand. 54 Nebr. 
306, 74 NW 589; Aitna chs. Co. v. 
Simmons, 49 Nebr. 811, 69 NW 125; 
Home F. Ins. Co. v. Fallon, 45 Nebr. 
554, 68 NW 860; Home F. Ins. Co. v. 
Hammang, 44 Nebr. 566, 62 NW 883; 
Rochester Loan, ete., Co. v. Liberty 
Ins. Co., 44 Nebr. 537, 62 NW 877, 
48 AmSR 745; German Ins., etc., Inst. 
v. Kline, 44 Nebr. 395, 62 NW 857; 
Omaha F, Ins. Co. v. Dierks, 43 Nebr. 
473, 569, 61: NW 740, 745; Dwelling- 
House Ins. Co. v. Brewster, 43 Nebr. 
528, 61 NW 746; Western Home Ins. 
Co. v. Richardson, 40 Nebr. 1, 58 NW 
597; St. Paul F. & M. Ins. Co. v. Gott- 
helf, 35 Nebr. 351, 53 NW 137; Phenix 
Ins. Co. v. Bachelder, 32 Nebr. 490, 
49 NW 217, 29 AmSR 443. 

N. J.—Schenck v. Mercer 
Mute ins... Co:, Jar IN Ge a x elie 

N. Y.—Smaldone v. Insurance Co. 
of North America, 162 N. Y. 580, 57 
NE 168; Karelsen v. Sun Fire Office, 
122 N. Y. 545, 25 NE 921; Bennett 
v. Agricultural Ins. Co., 106 N.)<¥; 
243, 12 NE 609; Bumstead v. Dividend 
Mut, Ins. Co., 12 N.Y. /81; Bodle v. 
Chenango County Mut. Ins. Co., 2 
N. Y. 53; Neal, ete., Co. v. Liverpool, 
ete;,2 Ins) Co. slitdy, Liss AppiDivs 
730, 165 NYS 204; Lloyd v. North 
British, etc., Ins. Co., 174 App. Div. 
371, 161 NYS 271; Bini v. Smith, 36 
App. Div. 4638, 55 NYS 842 [app dism 
162 N= ¥. 1205055. NE 395]; Boicerv. 
Thames, etc., Mar. Ins. Co., 38 Hun 
246; Dohn v. Farmers’ Joint-Stock 
Ins, Co..76) Qhans.fr27 beer Callahan eve 
Lonéon, etc., F. Ins. Co., 98 Misc. 589, 
163 NYS 322 [aff 179 App. Div. 890 
mem, 165 NYS 1079 mem]; Czerweny 
v. National F. Ins. Co., 139 NYS 345; 
Brown v. Kings County F. Ins. Co., 
381 HowPr 508; McMasters v. West- 
chester County Mut. Ins. ,Co., 25 
Wend. 379. 

N. C.—Proffitt Mercantile Co. v. 
State Mut. F. Ins. Co., 176 N. C. 545, 
97 SEH 476; Higson v. North River 
Ins) Comtl52: Ni A@e 206, 6tesSBirb 09K 
Jordan v. Hanover F. Ins. Co., 151 
N. C. 341, 66 SH 206; Parker v. Con- 
tinental Ins. Co., 1438 N. C. 339, 55 
SE 717; Gerringer v. North Carolina 
Home Ins. Co., 133 N. C. 407, 45 SH 
773. 

N. D.—Ennis v. Retail Merchants 
Associ) Mut: BY Ins.< Co, 33iNe ED: 
20, 156 NW 284. 

Oh.—BEureka. F. & M. Ins. Co. v. 
Baldwin, 62 Oh. St. 368, 57 NE 57; 
Globe ‘Ins, }Co. «vi ‘Boyle, 121 Oh. oSt: 
119; Stacey v. Norwich Union F. Ins. 
Soc., 25 Oh. Cir. Ct. 67; Ohio Farm- 
ers? Ins. Co: v. Burget, 17 Oh. Cir. Ct. 
619, 9 Oh. Cir. Dec. 869; Dun v. Ger- 
mania F. Ins. Co., 10 OhS&CP 667, 8 
OhNP 612; Merchants’ Ins. Co. v. 
Frick, 5 Oh. Dec. (Reprint) 47, 2 
AmLRec 3386; People’s Ins. Co. v. 
Straehle, 2 Cinc. Super. 186. 

Okl.—American Nat. Ins. Co. v. 
Donahue, 54 Okl. 294, 153 P 819; Con- 
tinental Ins. Co. v. Chance, 48 Ok}. 
324, 150 P 114; Oklahoma F. Ins. Co. 
v. Wagester, 38 Okl. 291, 132 P 1071. 
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within which proofs should have been furnished,7? 
although there is authority to the effect that if such 
a denial or refusal is first made after expiration 
of the time for furnishing proofs, it does not waive 


Or.—Hahn v. Guardian Assur. Co., 
23 Or. 576, 32 P 683, 37 AmSR 709. 

Pa.—Weiss v. American F. Ins. Co., 
148 Pa. 349, 23 A 991; Lebanon Mut. 
Ins. Go. ve Pirb; 9112) Pa 1409 4 A 78 
Farmers’ Mut. F. Ins. Co. v. Moyer, 
97 Pa. 441; Crawford County Mut. 
Ins. Co. v. Cochran, 88 Pa. 230; Edel- 
son vy. Norwich Union F. Ins. Co., 
Ltd., 59 Pa. Super. 379; Munson v. 
German F. Ins. Co., 33 Pa. Super. 551; 
Southern Bldg., etc., Assoc. vy, Penn- 
sylvania F. Ins. Co., 23 Pa. Super. ae 
Dennis v. Citizens Ins. Co., 
Super. 225; Barringer v. Donoho, er 
Pa. Dist. 257; Standard Wheel Co. v. 
Pheonix yIns.Cos 13) Pa. Dist. 77, 29 
Pa. Co. 367; Consolidated Mfg. Co. v. 
we eater Bess CO, lo wir. CO. 
321. 

Philippine. — Bachrach v. British 
American Assur. Co., 17 Philippine 


555: 

Ss. C.—Ward v. Pacific F. Ins. Co., 
104 SE 316; Charleston Ins., ete., Co. 
v. Neve, 27.8. Cee. P28 Wilson v. 
Commercial Union Assur. ‘Co., BLES, Cc 
540, 29 SE 245, 64 AmSR 700. 

Ss. D.—Kennedy v. Agricultural Ins. 
Co., 21 S. D. 145, 110 NW 116; Angier 


v. Western Assur. Co., 10 S. D. 82, 
71 NW 761, 66 AmSR 685. 
Tex.—East Texas. fF, Ins. Co. v. 


Brown, 82 Tex. 631, 18 SW 713; Sun 
Mut. Ins. Co. v. Mattingly, 77 Tex. 
162, 18 SW 1016; Hast Texas F. Ins. 
Co. v. Coffee, 61 Tex. 287; Orient Ins. 
Co. v. Wingfield, 49 Tex. Civ. A. 202, 
108 SW 788; Scottish Union, etc., Ins. 
Co. v. Moore, 36 Tex. Civ. A. 312, 81 
SW 573; Connecticut F. Ins. Co. v. 
Hilbrant, (Civ. A.) 73 SW 558; Mer- 
chants’ Ins. Co. v. Nowlin, (Civ. A.) 
56 SW 198; Agtna Ins. Co. v. Fitze, 
34 Tex. Civ. A. 214, 78 SW 370; Han- 
over F. Ins. Co. v. Shrader, 11 Tex. 
Civ. A. 255, 31 SW 1100, 32 SW 344; 
Hartford’ HK. Ins. "Co. vi Josey; "6 
Tex. Civ. A. 290, 25 SW 685. 

Vt.—Frost v. North British, etc., 
Ins. Co., 77 Vt. 407, 60 A 808. 

Va.—National Union F. Ins. Co. v. 
Burkholder, 116 Va. 942, 88 SE 404; 
North British, ete, Ins. Co. v. Hd- 
mundson, 104 Va. 486, 52 SE 350; 
Virginia F. & M. Ins. Co. v. Goode, 
95 Va. 762, 30 SE 370; Portsmouth 
Ins. Co. v. Reynolds, 32 Gratt. (73 
Va.) 613; West Rockingham Mut. F. 
Ins. Co. v. Sheets, 26 Gratt. (67 Va.) 
854. 

Wash.—Thompson v. Germania F. 
Ins. Co., 45 Wash. 482, 88 P 941. 

W. Va.—Pauley v. Sun Ins. Office, 
79 W. Va. 187, 90 SE 552, LRA1918E 
473; Houseman v. Home Ins. Co., 78 
W. Va. 208, 88 SE 1048, LRA1917A 
299; Scott v. Dixie F. Ins. Co; 70 
W. Va. 533, 74 SE 659, 40 LRANS 
152; Morris v. Dutchess Ins. Co., 
67 W. Va. 368, 68 SE 22; Medley v. 
German Alliance Ins. Co., 55 W. Va. 
842, 47 SE 101, 2 AnnCas 99; Gerling 


Vv. ‘Agricultural Insi'Cot, 39) W: * Var 
689, 20 SE 691; Deitz v. Providence 
Washington Ins. COgrecu Wie ae Dae, 


11 SE 50, 25 AmSR 908; Sheppard v. 
Peabody Ins. Co., 21 W. Va. 368. 
Wis.—Kutschenreuter v. Providence 
Washington Ins. Co., 164 Wis. 63, 159 
NW 552; Matthews v. Capital F. Ins. 
Co., 115 Wis. 272, 91 NW 675; Cooper 
v. Pennsylvania Ins. Co., 96 Wis. 362, 
71 NW 606; Gross v. Milwaukee Me- 
chanics’ Ins. Co., 92 Wis. 656, 66 NW 
712; Faust v. ‘American F. Ins. Co., 
91 Wis. 158, 64 NW 888, 51 AmSR 
876, 30 LRA 783; Vergeront v. Ger- 
man Ins. Co., 86 Wis. 425, 56 NW 
923; Vankirk v. Citizens’ Ins. Co., 79 
Wis. 627, 48 NW 798; Campbell v. 
American F. Ins. Co., 73 Wis. 100, 40 
NW 661; King v. Hekla F. Ins. Co., 
58 Wis. 508, 17 NW 297; Harriman 
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v. Queen Ins. Co., 49 Wis. 71, 5 NW 
12; Parker v. Amazon Ins. 
Wis. 363; McBride v. Republic F. Ins. 
Co., 30 Wis. 562; Warner v. Peoria 
M. & F. Ins. Co., 14 Wis. 318. 

Man.—Maple Leaf Milling Co. v. 
Colonial Assur. Co., 27 Man. 621, 36 
re ae 202, [1917] 2 WestWkly 

Ont.—Morrow v. Lancashire Ins. 
Co., 26 Ont. A. 173 [dism app 29 Ont. 
377]; Beury v. Canada Nat. F. Ins. 
Com s9 Ont 343 eS l2OntyweNn sl, 
37 DomLR 105 [dism app 88 Ont. L. 
596, 11 OntWN 413, 35 DomLR 790]. 

Que.—Agricultural Ins. Co. v. Ans- 
ley, 15 Que. 256, 17 RevLeg 108; Gar- 
ceau v. Niagara Mut. F. Ins. Co., 3 
Que. Rev. Jud. 337; Migner v. St. 
Lawrence F. Ins. Co., 10 Que. K. B. 
122; Stanstead, ete., Mut. F. Ins. Co. 
v. Gooley, 9 Que. Q. B. 324. 
_Sask.—-Marshall v. Western Canada 
EY Inst /Co., 4 Sask. Li. 181, 

[al Special proofs.—A denial of 
all liability dispenses with the ne- 
cessity of furnishing proofs that the 
loss occurred from independent 
causes, which insurer, under the pol- 
icy, was entitled to demand before it 
could be sued, where the fire hap- 
pened during the existence of a riot. 
Royal: Ins. Co.-v. Martin, 192" U.S: 
149, 24 SCt 247, 48 L. ed. 385. 

Cross references: 

Refusal to receive proofs as waiver 

see supra § 510 note 71 [b]. 
Waiver of additional proofs see infra 

note 75 [al]. , 

73. Ark.-—Commercial Union F. 
Ins: Co. v. King, 108 Ark. 130, 156 SW 
445; Queen of Arkansas Ins. Co. v. 
Forlines, 94 Ark. 227, 126 SW 719. 

Colo.—Hartford F. Ins. Co. v. Ham- 
mond, 41 Colo. 323, 92 P 686; Ameri- 
can Cent. Ins. Co. v. DonIon, 16 Colo. 
A. 416;/ 66° 2 249. 

Fla.—Indian River State Bank v. 
Hartford F. Ins. Co., 46 Fla. 283, 35 
S 228; Taylor v. Glens Falls Ins. Co., 
44 Fla. 273, 32 S 887. 

Ill.— 4tna Ins. Co. v. Jacobson, 105 
ENP Al 22835 Mrie BS Ins. Co, vy. til 
99 Ill. A. 178; Northern Assur. Co. 
v. Chicago Mut. Bldg., etc., Assoc., 
98 Ill. A, 152 {aff 198 Ill. 474, 64 
NE 979]; American Cent. Ins. Co. v. 
Henninger, 87 Ill. A. 440. 

Ind.—German F. Ins, Co. v. Sei- 
bert, 24 Ind. A. 279, 56 NE 680. 

Iowa.—Teasdale v. New York City 
Ins. Co., 163 Iowa 596, 145 NW 284, 
AnnCasi1916A 591; Bradford v. Mu- 
tual F, Ins. Co., 112 Iowa 495, 84 NW 
693. 

Kan.—Milwaukee Mechanics’ Ins. 
Co; v. Winfield, 6 Kan. A, 527, 51 P 
567. 

Ky.—Home Ins. Co. v. Kobb, 113 
Ky. 360, 68 SW 453, 24 KyL 2238, 101 
AmSR 354, 58 LRA 58; Germania Ins, 
Co. v. Ashby, 112 Ky. 308, 65 SW 611, 
23 KyL 1564, 99 AmSR 299; Orient 
Ins. Co, v. Clark, 59 SW 8638, 22 KyL 
1066; Kenton Ins. Co. v. Wiggenton, 
10 KyL 587; Springfield F. & M. Ins. 
Co. v. Heaverin, 9 Kyl 406. 

Mo.—Keller v. Home L. Ins. Co., 
95 Mo. A. 627, 69 SW 612; Vining v. 
Franklin F. Ins. Co., 89 Mo. A. 311. 

Nebr.—Omaha F. ‘Ins. Co. v. Hilde- 
brand, 54 Nebr. 306, 74 NW _ 589. 

N. ‘Y.—Brink v. Hanover Be nS: 
Co., 80 N. Y. 108 [exp] Dobson v. 
Hartford F. Ins. Co., 86 App. Div. 
115, 83 NYS 456]; Flaherty v. Con- 
tinental Ins. ‘Co., 20 App. Div. 275, 
46 NYS 934; Karelsen v. Sun Fire 
Office, 45 Hun 144; Owen vy. Farmers’ 
Joint Stock Ins. Co., 57 Barb. 518; 
Post v. A0tna Ins. Co., 43 Barb. 351. 

N. C.—Gerringer v. North Carolina 
Pome Ins. Co.,-133 N. C. 407, 45 SH 
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the delay in furnishing them.7* Similarly a denial 
of liability or a refusal to pay on any other speci- 
fied ground will be a waiver of objection on ac- 


| count of defects in the proofs furnished.?® These 
Oh.—Hartford Protection Ins. Co. 
Co., 34|}v. Harmer, 2 Oh. St. 452, 59 AmD 


684; Ohio Farmers’ Ins. Co. v. Burget, 
17 Oh.) Cir. Ct. 619,79) Oh.” Cir™ Dee: 
369; Eureka F. & M. Ins. Co. v. Bald- 
wan, “List Oh-Cirs Ct 14399 On. Cire 
Dec: S18. 

Or.—Heidenreich v. AXtna Ins. Co., 
26-Or. 70, 37 P 64; Hahn v. Guardian 
Assur. Co., 23 Or. 576, 32 P 683, 37 
AmSR 709. 

Pa.—Huffsmith v. Teutonia F. Ins. 
Co., 20 Pa. Dist. 963. 

S. C.—McBryde v. South Carolina 
Mut. Ins. Co., 55 S. C. 589, 33° SH 729, 
74 AmSR 769. 

D.—Angier vy. Western Assur. 
Con, 10 S. D. 82, 71 NW 761, 66 AmSR 


Tex.—Oklahoma F. Ins. Co. v. Mc- 
Key, (Civ. A.) 152 SW 440; Connecti- 
cut F. Ins. Co. v. Hilbrant, (Civ. A.) 
73 SW 558. 

Vt.—Donahue vy. Windsor County 
Mut... sl Ins.Cos) 567 Vt.ae74e 

Va.— Virginia F. & M. Ins. Co. v. 
Goode, 95 Va. 762, 30 SE 370. 

W. Va.—Deitz v..-Providence Wash- 
ington Ins. Co. 33° W. Va. 526) 01 SE 
50, 25 AmSR 908. 

Wis.—Harriman v. Queen Ins. Co., 
49 Wis. 71, 5 NW 12. 

Can.—Cie. d’Assur. de Watertown 
v. Ansley, 17 RevLeg 109. 

Alta.—Trotter v. Calgary Ins. Co., 
3 Alta. L. 12; Clarke v. British Em- 
pire Ins. Co., 4 DomLR 444, 21 West 
LR 774, 2 WestWkly 682 [app al- 
lowed on other grounds 5 Alta. L. 
99, 6 DomUR 353, 22 WestLR 89, 2 
WestWkly 958]. 

Ont.—Ross v. Scottish Union, etc., 
Ins; Co; 4! Ont; 2083 39 DemER 
528; Fowlie v. Ocean Acc., etc., Corp., 
4 Ont. L. 146; Morrow v. Lancashire 
Ins5,Cos* 29 (Ont. 387 aft 26VoOntyAG 
173]; Adams v. Glen Falls Ins. Co., 
37 Ont. L. 1, 10 OntWN 171, 31 Dom 
LR i166 [allowing app 9 OntWN 446, 
and app quashed 54 Can. S. C. 88, 32 
DomLR 399]. 

74. Commercial Fire Ins. Co. v. 
Waldron, 88 Ark. 120, 114 SW 210; 
Harp v. Fireman’s Fund Ins. Co., 
130 Ga. 726, 61 SE 704, 14 AnnCas 
299; Phenix Ins. Co. v. Searles, 100 
Ga.w\97,.27 (SH 17795)-State_Insw Com y- 
School Dist. No. 19, 66 Kan! 77, 71 
P) 272; North, British, etc., Insi-Co: 
v. Lucky Strike Oil, ete., Co., (Okl.) 
173 P 845; Continental Ins. Co. 
ve) @hanceser48) OK. 324, 1b0ee 
114. 

Waiver of past default: 

Generally see supra § 508. 
Default as to notice of loss see infra 

text and note 76 [a]. 

75. U. S.—kKnickerbocker L. Ins. 
Co. v. Pendleton, 112 U. S. 696, 5 SCt 
3.14;) 28 aia) ed:) 866, 11550; Si. 8a9an6 
SCt 74, 29 L. ed. 432 [rev 5 Fed. 
238]; Rochester German Ins. Co. v. 
Schmidt, 151 Fed. 681 [rev on other 
grounds 162 Fed. 447, 89 CCA 333]; 
German Ins. Co. v. Frederick, 58 Fed. 
144, 7 CCA 122; Steamship Samana 
Co. vs Hall, 55 Fed: 663; Ball, etc, 
Wagon Co. v, Aurora F. & M. Ins. 


Co., 20 Fed. 232; Miller v. Alliance 
Ins. Co., 7 Fed. 649, 19-Blatchf. 308; 


Rumsey v. Phoenix Ins. Co., 1 Fed. 
396, 17 Blatchf. 527; Bennett v. Mary- 
land F. Ins..Co., 3 #. Cas. No? 1,321, 
14 Blatchf. 422; Carlwitz v. Germania 
F. Ins. Co., 5 F. Cas. No. 2,415a; Dut- 
ton «Vv... New “York, Ly Ins:\Co., 98) Bs 
Cas. No. 4,211; Field v. Insurance Co. 
of North America, 9 F. Cas. No. 4,767, 
6 Biss. 121; Norwich, etce., 
Co. v. Western Massachusetts Ins. 
Co., 18 F. Cas. No. 10,363, 6 Blatchf. 
241, 34 Conn. 561; Whittle v. Farm- 


ville Ins. Co., 29 F. Cas. No. 17,603, 3: 


Hughes 421. 
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rules apply to the notice as well as to the proofs of 
Joss; if insurer denies liability or refuses to pay 


Ark.—German Ins. Co. v. 


Gibson, 
53 Ark. 494, 14 SW 672. 


Colo.—Hartford F. Ins. Co. v. 
Smith, 3 Colo. 422. 
Conn.—Rathbone vy. City F. Ins. 


Cos-31 "Conn. 193: 

Ga.—Liverpool, ete., Ins, Co. v. El- 
lington, 94 Ga. 785, 21 SE 1006; Mer- 
chants’, etc., Ins. Co. v. Vining, 67 
Ga. 661, 68 Ga. 197; German-Ameri- 
can Ins. Co. v. Davidson, 67 Ga. 11; 
AHtna Ins. Co. v. Sparks, 62 Ga. 187. 

Ida.—Allen v. Phcenix Assur. Co., 
12 Ida. 653, 88 P 245, 8 LRANS 903, 
10 AnnCas 328. 

Ill.—Phenix Ins. Co. v. Belt R. Co., 
182 Ill. 33, 54 NE 1046; German F. 
Ins. Co. v. Gueck, 130 Ill. 345, 23 NE 
112, 6 LRA 8385; Continental Ins. Co. 


v. Ruckman, 127 Ill. 364, 20 NE 77, 
11 AmSR 121; Grange Mill Co. v. 
Western Assur. Co., 118 Ill. 396; 9 


NE 274; Phoenix Ins. Co. v. Tucker, 
92 Ill. 64, 34 AmR 106; Williamsburg 
City hy lnsx CO. V., Cary, /83- Lila 4535 
Peoria M. & F. Ins. Co. v. Whitehill, 
25 Ill. 466; St. Onge v. Hartford F. 
Ins. Co., 204 Ill. A. 127; Millers’ Nat. 
Ins. Co. v. Jackson County Milling, 
etc., Co., 60 Ill. A. 224; American 
Cent: Ins. Co. v. Hill, 60 “Ill. A.-163; 
New York Fidelity, etc., Co. v. Water- 
man, 59 Ill. A. 297; Massachusetts 
Ben. L. Assoc. v. Sibley, 57 Ill. A. 
246; Waggonick v. Westchester F. 
Ins. Co., 34 Ill. A. 629; New Home L. 
Assoc. v. Hagler, 23 Ill. A. 457; Cedar 
Eapide Ins. Co. v. Shimp,-16' Ill. A. 
48. 


Ind.—Norwich Union F. Ins. Soc. v. 
Girton, 124 Ind. 217, 24 NE 984; 


American Cent. Ins. Co. v. Sweetser, ; 


116 Ind. 370, 19 NE 159; Commercial 
Union Assur. Co. v. State, 113 Ind. 
331, 15 NE. 518; Agjtna Ins. Co. v, 
Shryer, 85 Ind. 362; National L. Ma- 
turity Ins. Co. v. Whitacre, 15 Ind. 
A. 506, 43 NE 905; German Mut. Ins. 
Co. v. Niewedde, 11 Ind. A. 624, 39 
NE 534; Continental Ins. Co. v. Chew, 
11 Ind. A. 330, 38 NE 417, 54 AmSR 
506. 

Iowa.—Teasdale v. New York City 
Ins. Co., 163 Iowa 596, 145 NW 284, 
AnnCas1916A 591; Smith v. Continen- 
tal Ins. Co., 108 Iowa 382, 79 NW 
126; Bloom v. State Ins. Co., 94 Iowa 
359, 62 NW 810; Boyd v. Cedar 
Rapids Ins. Co., 70 Iowa 325, 30 NW 
585; Carson v. German Ins. Co., 62 
Iowa 433, 17 NW 650; Ayres v. Hart- 
ford F. Ins. Co., 17 Iowa 176, 85 AmD 
553. 

Kan.—Phenix Ins. Co. v. Weeks, 45 
Kan. 1515/26 RP 410. 

‘Ky.—Pheenix Ins. Co. v. Spiers, 87 
Ky. 285, 8 SW 453, 10 KyL 254; Man- 
hattan Ins. Co. v. Stein, 5 Bush 652; 
Pennsylvania F. Ins. Co. v. Young, 
78 SW 127, 25 KyL 1350; Standard 
Lis ete., Ins: Co.-v; Thomas, 17->SW 
275, 13 KyL 593; American Cent. Ins. 
Co. v. Heaverin, 16 KyL 95; North- 
western Mut. Ins. Co. v. Campbell, 11 
KyL 762; Dwelling House Ins. Co. v. 
Freeman, 10 Kyl 496; Phenix Ins. 
Co. v. Adams, 8 Kyl 532; Continental 
Ins. Co. v. Randolph, 2 Kyl 313, 11 
Ky. Op. 125;-4stna .Ins. Co. v. 
Strickle, 11 Ky. Op. 417. | 

La.—Melancon v. Phoenix Ins. Co., 
116) Ta. 132:4,,%400'S 9018; 

Me.—Hilton vy. Phoenix Assur. Co., 
92 Me. 272, 42 A 412; Lewis v. Mon- 
mouth Mut. F. Ins. Co., 52 Me. 492. 

Md.—Spring Garden Ins. Co. vy. 
Whayland, 103 Md. 699, 64 A 925, 
Caledonian Ins. Co. v. Traub, 80 Md. 
214, 30 A 904; Firemen’s Ins. Co. v. 
Floss, 67 Md. 403; 10 A 139, 1 AmSR 
398: Frederick County Mut. F. Ins. 
Co. v. Deford, 38 Md. 404; Planters 
Mut. Ins. Co. v. Deford, 38 Md. 382; 
Franklin F. Ins. Co. v. Chicago Ice 
Co., 36 Md. 102, 11 AmR 469; Frank- 
lin F. Ins. Co. v. Coates, 14 Md. 285; 
Maryland Ins. Co. v. Bathurst, 5 Gill 
J. 169; Allegre, v. Maryland Ins. 
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Co., 6 Harr. & J. 408, 14 AmD 289, 

Mass.—Graves v. Washington Mar. 
Ins. Co., 12 Allen 391; Blake v. Bx- 
change Mut, .Ins? "Co,, 11.20Gray 2265; 
Martin v. Fishington Ins. Co., 20 Pick. 
389, 32 AmD 220. 

Mich.—Improved Match Co. v. 
Michigan Mut. F. Ins. Co., 122 Mich. 
256, 80 NW 1088; Lum v. U. S. Fire 
Ins. Co., 104 Mich. 397, 62 NW 562; 
Young v. Ohio Farmers’ Ins. Co., 92 
Mich. 68, 52 NW 454; Coryeon v. 
Providence-Washington Ins. Co., 79 
Mich. 187, 44 NW 431; O’Brien v. 
Ohio-ins. Co:, 52) Mich 131." 17) Nw 
126; Aurora F. & M. Ins. Co. v. 
Kranich, 36 Mich. 389. 

Minn.—Pheenix Ins. Co. v. Taylor, 
5 Minn. 492, 

Miss.—Home Ins. Co. v. Gibson, 72 
Miss. 58, 17 S 13; McPike v. Western 
Assur. Co., 61 Miss. 37; Liverpool, 
etc., Ins. Co. v. Sorsby, 60 Miss. 302; 
American L. Ins. Co. v. Mahone, 56 
Miss. 180. 

Mo.—Rippstein v. St. Louis Mut. L. 
Ins. Co., 57 Mo. 86; McComas v. Cove- 
nant, Mutsy daeins2e©o., 16 Mos573; 
Sims v. State Ins. Co., 47 Mo. 54, 
4 AmR 311; Probst v. Insurance Co. 
of North America, 64 Mo. A. 484; 
Stephens v. German Ins, Co., 61 Mo. 
A. 194; Anthony v. German American 
Ins. Co., 48 Mo. A. 65; Maddox v. Ger- 
man Ins. Co., 39 Mo. A. 198; Mensing 
v. American Ins. Co., 36 Mo. A. 602; 
Weber v. American Cent. Ins. Co., 35 
Mo. 521; Kantrener v. Penn Mut. L. 
Ins. Co., 5 Mo. A. 581; Burgess v. 
Mercantile Town Mut. Ins. Co., 114 
Mo. A. 169, 89 SW 568. 

Nebr.—Rochester Loan, ete., Co. v. 
Liberty Ins. Co., 44 Nebr. 537, 62 NW 
877, 48 AmSR 745; German Ins, etc., 
Inst. v. Kline, 44 Nebr. 395, 62 NW 
857; Dwelling House Ins. Co. v. 
Brewster, 43 Nebr. 528, 61 NW 746; 
Western Home Ins. Co. v. Richard- 
son, 40 Nebr. 1, 58 NW 597; Phenix 
Ins. Co. v. Bachelder, 32 Nebr. 490, 
49 NW 217, 29 AmSR 4438. 


N. H.—Marston v. Massachusetts 
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N. J.—Thomas Orr Trucking, etc., 
Co. v. Metropolitan Surety Co., 77 
Nii de. Ts 7495573 A 5415 State Ins. 
Co. v. Maackens, 38 N. J. Li. .564; 
Jones v. Mechanics’ F. Ins. Co., 36 
N. J. Li. 29, 138 AmR 405;, Basch’ ‘v. 
Humboldt Mut. F. & M. Ins. Co., 35 
N. J. L. 429; Francis v. Somerville 
Malt gs PEN SawOOn, hab sNawtds. due a 08s 
Roumage v. Mechanics’ F. Ins. Co., 13 
INR. bard LO. 

N. Y.—Brink v. Hanover F. Ins. 
Co., 80 N. Y. 108; Audubon v. Excel- 
sior Ins. Co., 27 N. Y. 216; Bumstead 
v. -Dividend Mut. Ins...Co.,. 12 .N. Y. 
O’Niel v. Buffalo F. Ins. Co., 3 
Nw bY<0ele2s) Bini sv. Smith, 36, App: 
Div. 463, 55 NYS 842 [app dism 161 
Ne YG. 2207 55. NE 39573) sBoleer vy. 
Thames, etc., Mar. Ins. Co., 38 Hun 
246; Dean v. Adtna L. Ins. Co., 2 Hun 
358, 4 Thomps. & C. 497 [rev 62. N. Y. 
642]; Dohn v. Farmers’ Joint-Stock 
Ins. Co., 56 Lans. 275; Post v. Aitna 
Ince Cowwdowbarby cols; boynton: Vv. 
Clinton, ete., Mut. Ins. Co., 16 Barb. 
254; Palmer v. Great Western Ins. 
Co., 10 Mise. 167, 30 NYS 1044 [aff 
153 N. Y. 660 mem, 48 NE 1106 mem]; 
Heilner v. China Mut. Ins. Co., 60 
N. Y. Super. 362, 18 NYS 177; Mil- 
ler v. Hagle L., etc., Ins. Co., 2 E. D. 
Smith 268; Chamberlain v. Insurance 
Co. of North America, 3 NYS 701; 
Wilber v. Williamsburgh City F. Ins. 
Co.,1 NYS 312 [rev on other grounds 
122 N. Y. 439, 25 NE 926]; McColdin 
v. Greenwich Ins. Co., 10 NYSt 392; 
Karelson vy. Sun Fire Office, 9 NYSt 
831; McMasters v. Westchester 
County Mut. Ins. Co., 25 Wend. 379; 
Francis v. Ocean Ins. Co., 6 Cow. 404 
[aff 2 Wend. 64]; Vos v. Robinson, 9 
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on independent grounds, it waives a failure to give 


Johns, 192. 

Oh.—Globe Ins. Co. v. Boyle, 21 
Oh. St. 119; Wilson v. Home Ins. Co., 
6 Oh. Dec. (Reprint) 708, 7 ALR 480; 
Merchants’ Ins. Co. vy. Frick, 5 Oh. 


Dec. (Reprint) 47, 2 ALR 336; Peo- 
ple’s Ins. Co. v. Straehle, 2 Cine. 
Super. 186. 


Pa.—Weiss v. American F. Ins. Co., 
148 Pa. 349, 23 A 991; Lebanon Mut. 
LS Con Ve, eirb, ede 2. Pa aos 14) eA Si 
Pennsylvania F. Ins. Co. v. Dough- 
erty, 102 Pa. 568; Consolidated Mfg. 
Co. v. West Chester F. Ins. Co., 13 
Pa. Co. 321; Farmers, etc., Mut. Ins. 
Co. v. Meckers, 10 WklyNC 306; Eckel 
v. New Era L. Assoc., 10 WkKlyNC 64. 


S. C.—Stepp v. National L., etc, 
Assoc., 37 S. C. 417, 16 SE 134. 
Tex,—HMast Texas FEF. dInsi Co; v:; 


Brown, 82 Tex. 631, 18 SW 713; Sun 
Mut. Ins. Co. v. Mattingly, 77 Tex. 
162, 13 SW 1016; Niagara Ins. Co. v. 
Lee, 73 Tex. 641, 11 SW 1024; Hast 
Texas F. Ins. Co. v. Coffee, 61 Tex. 
287; Hanover F: Ins. Co. v. Huff, (Civ. 
A.) 175 SW 465; Standard L., etc., 
Ins. Co.; va Koen, 11 Tex. Civ. Alas: 
33. SW 133; Hanover F. Ins. Co. v. 
Shrader, 11 Tex. Civ. A. 255, 31 SW 
1100, 32 SW 344; Phoenix Ins. -Co. v. 
Center, 10 Mex, Civ. A. (535, joke Si 
446; Hartford F. Ins. Co. v. Josey, 6 
Tex. Civ. A. 290; 25 SW 685; Texas 
Mut. i. Ins; Co. y...Brown, 2. hex. 
Unrep. Cas. 160. 

Vt.—Mosley v. Vermont Mut. F. 
Ins. Co., 55 Vt. 142; Noyes v. Wash- 
ane ton County Mur. Ins.) Conn sOmavate 

Va.—wNorth British, ete., Ins. Co. v. 
Edmundson, 104 Va. 486, 52 SE 350; 
Portsmouth Ins. Co. v. Reynolds, 32 
Gratt. (73 Va.) 613; West Rocking- 
ham Mut. F. Ins. Co. v. Sheets, 26 
Gratt. (67 Va.) 854. 

W. Va.—Medley v. German Alliance 
Ins. Co., 55 W. Va. 342, 47 SE 101; 
Gerling v. Agricultural Ins. Co., 39 
W. Va. 689, 20 SE 691; Sheppard v. 
Peabody Ins. Co., 21 W. Va. 368. 

Wis.—Kutschenreuter v. Providence 
Washington Ins. Co., 164 Wis. 63, 159 
NW 552; Gross v. Milwaukee Me- 
chanics’ Ins. Co., 92 Wis. 656, 66 NW 
712; Faust v. American FE. Ins. Co., 
91 Wis. 158, 64 NW 883, 51 AmSR 
876, 30 LRA 7838; Roberts v. North- 
western Nat. Ins. Co., 90 Wis. 210, 62 
NW 1048; Vergeront v. German Ins. 
Co., 86 Wis. 425, 56 NW 1096; Van- 
kirk v. Citizens’ Ins. Co., 79 Wis. 627, 
48 NW 798; Campbell v. American F. 
Ins. Co., 73 Wis. 100, 40 NW 661; 
Zielke v. London Assur. Corp., 64 
Wis. 442, 25 NW 486; Parker v. 
Amazon Ins. Co., 34 Wis. 363; Mc- 
Bride v. Republic F. Ins. Co., 30 Wis. 
562; Warner v. Peoria M. & F. Ins. 
Cok, 14 Wisi 31/82 

Can.—Caldwell v. Stadacona F., 
etessilns. Conds Can. as, CioiZ. 

Man.—Green, v. Manitoba Assur. 
Co., 13 Man. 395. 

Ont.—Gabel v. Howick Farmers 
Mut.) i. Ins: Co; ~40, Ont. Tin 158 22 
OntWN 298, 38 DomLR 139; Strong 
VipeerOwa wLNS. WCoun2 9) Ont. due soon es 
OntWN 1319, 13 DomLR 686 [dism 
app 4 OntWN 584, 23 OntWR 701, 10 
DomLR 42, and app dism 48 Can. S. 
CES Gt, iby Dom EMR 83.2550 -Caniid: woul. 

Que.—Converse v. Providence Ins. 
Con 21, puCJurice 6. . 

[a] Additional proofs.—AIf, after 
defective or incomplete proofs are 
secured, insurer denies liability, no 
further proofs need be furnished. 
Planters’ F. Ins. Co. v. Nichols, 103 
Ark. 387, 147 SW 68; Continental Ins. 
Co; v. Bair, 65. Ind. “A. +502,- 174 NE 
763, 116 NE 752; Keane v. Century F. 
Ins. Co., 150 Iowa 658, 180 NW 724; 
Pheenix Ins. Co. v. Gibbons, 64 SW 
909, 23 KyL 1130; Munson v. German 
F. Ins. Co., 33 Pa. Super. 551; House- 
man=v. Globe, etc.,. H...Ins:_Co., 78. W: 
Va. 586, 89 SE 269. 
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notice or the insufficiency of the notice given.7¢ 
Waiver by denial of liability occurs where insurer 
repudiates the contract of the insurance in toto. If 
insurer denies liability on the ground that no valid 
contract was ever entered into, or, if entered into, 
that it was not in force at the time of the loss, 
notice and proofs or defects therein are waived.” 
Accordingly, insurer cannot assert failure to give 
notice and furnish proofs of loss as a bar to a 
recovery on an oral contract of insurance, where it 
refuses to issue a policy after loss and denies lia- 
A refusal to pay the loss may 
constitute a waiver of notice or proofs or of de- 
fects therein, although it does not amount to a 


bility therefor.’8 


Denial of liability in plea or answer 
see infra text and notes 83, 84. 

76. U. S.—Bennett v. Maryland F. 
PMS eOOs US) a uCalst NO. 1,02 1 4 Le 
Blatchf. 422; Unthank v. Travelers’ 
aa Co., 29 EF. Cas. No. 16,795, 4 Biss. 

Ga.—ANtna Ins. Co. v. Sparks, 62 
Ga. 187. 

Ind.—Queen Ins. Co. of America v. 
Deiphi Strawboard Co., (A.) 128 NE 
697; Home Ins. Co. v. Boyd, 19 Ind. 
A. 173, 49 NE 285. 

Iowa.—Cottrell v. Munterville Mut. 
F., etc., Ins. Assoc., 145 Iowa 651, 124 
NNW 612; Ayres v. Hartford F. Ins. 
Co., 17 Iowa 176, 85 AmD 553. 

La.—La Societe -de Bienfaisance, 
etc. v. Morris, 24 La. Ann. 347. 

Mass.—Underhill v. Agawam Mut. 
F. Ins. Co., 6 Cush. 440; Clark v. New 
England Mut. F. Ins. Co., 6 Cush. 342, 
53 AmD 44. 

Mo.—McComas vy. Covenant Mut. 
L. Ins. Co., 56 Mo. 573; La Force v. 
LE eae City F. Ins. Co., 43 Mo. A. 

Mont.—Savage v. Phcenix Ins. Co., 
12 Mont. 458, 31 P 66, 33 AmSR 591. 

Nebr.—German Ins., etc., Inst. v. 
Kline, 44 Nebr. 395, 62 NW _ 857; 
Omaha F. Ins. Co. v. Dierks, 43 Nebr. 
473, 61 NW 740 [foll 43 Nebr. 569, 61 
NW 745]. 

N. H.—Marston v. Massachusetts 
Bens Cor,) DILIN. HA.” 92, 

N. J.—Francis v. Somerville Mut. 
MNS CO. tao. Ns Je phe 48% oChenck “vy, 
Mercer County Mut. F. Ins. Co., 24 
INGA elas 4 7, 

N. Y.—Post v. Aitna Ins. Co., 43 
Barb. 351; Bennett v. Agricultural 
ins Con 15 AbbNC 234. 

Pa.—Farmers ”, ete., Mut. Ins. Co. v. 
Meekes, 10 WklyNC 306. 

Ss. C.—Wilson v. Commercial Union 
Assur; Co., 51 S. C. 540, 29 SE 2465, 
64 AmSR 700. 

Vt.—Walsh v. Vermont Mut. F. Ins. 
Co., 54 Vt. 351. 

Sask.—Marshall v. ‘Western Canada 
HVS Co..44 Sask. 7, LSi. 

[a] Waiver of past default.—(1) 
As in the case of proofs of loss 
(supra text and note 74), so it has 
been held in a few cases that a de- 
nial of liability after the time for 
giving notice has expired dees not 
wceive the failure to give notice in 
time. Dixon v. German Ins. Co., 
11 KyL 1001; Ermentrout v. Girard 
FF, & M. Ins. Co., 68 Minn. 305, 65 
NW 635, 56 AmSR 481, 30 LRA 346; 
Patrick v. Farmers’ Ins. Dow Saunt H. 
621, 80 AmD 197. (2) Waiver of past 
default generally see supra § 503. 

77. U. S.—Tayloe v. Merchants’ F. 
Ins. Co., 9 How. 390, 18 L. ed. 187; 
Phenix Ins. Co. v, Kerr, 129 Fed, 
723, 64 CCA 251, 66 LRA 569. 

Aijia.—Continental Ins. Co: v. 
Parkes, 142 Ala. 650, 39 S 204. 

Cal.—Gold v. Sun Ins. Co., 73 Cal. 
216M da Re Tk. 

Colo.—National Mut. F. Ins. Co. v. 
Sprague, 40 Colo. 344, 92 P zz7; Hel- 
vetia Swiss F. Ins. Co. v. Bdward 
Pp. Allis ‘Co., 11 Colo. A. 264, 53 P 
242. 


FIRE INSURANCE 


T1l.—Lumbermen’s Mut. Ins. Co. v. 
Bell, 166 Ill. 400, 45 NE 130, 57 AmSR 


140. 
Ind.—Western Assur. Co. v. Mc- 


Alpin, 23 Ind. A. 220, 559N 119) 77 
AmSR 428. 
Iowa. — Soorholtz v. Marshall 


County Farmers’ Mut. F. Ins. Co., 109 
lowa 522, 80 NW 542; Carson v. Ger- 
man Ins. Cor 6ny lowa weeen ek 
NW 650. 

Ky.—Home Ins. Co. v. Gaddis, 3 
iy EPLoOo; 10> Kyne Op. 182 

La.—Tarver v. People’s F. Ins. Co., 
6 La. A. (Orleans) 59. 

Mich.—Morgan v. Illinois Ins. Co., 
130 Mich. 427, 90 NW 40; Improved 
Match Co. v. Michigan Mut. F. Ins. 
Co., 122 Mich. 256, 80 NW 1088. 

Nebr.—Havlik v. St. Paul F. & M. 
Ins. Co., 87 Nebr. 427, 127 NW 248; 
Lansing v. Commercial Union Assur, 
Co., 93 NW 756; Omaha F. Ins. Co. v. 
Hildebran id, 54 Nebr. 306, 74 NW 589; 
A#tua Ins. Co..v. Simmons, 49 Nebr. 
811, 69 NW 125. 

N. Y.—Hermann v. Niagara F. Ins. 
Co., 100 N. Y. 411, 3 NE 341, 53 AmR 
197; Singer v. National Bo ans 2Co:s 
ThA Apps wDive “Se, — LooumNi, ono. 
Bini v. Smith, 36 App. Div. 463, 55 
NYS &42 [app dism 161 N. Y. 120, 55 
NE 395]; Karelsen v. Sun Fire Office, 
45 Hun 144; Post v. 4Xtna Ins. Co., 43 
Barb, sole Hughes v. Mercantile Mut. 
Ins) Con P44. How hs Sole lrev) 102) 
other grounds 55 N. Y. 265, 14 AmR 
254]. 

Ss. C.—Stickley v. Mobile Ins. Co., 
87. S. C. 56, 16 SE 280, 838. 

W. Va.—Pauley v. Sun Ins. Office, 
79 W. Va. 187, 90 SE 552, LRA1918E 
473. 

Wis.—Lingelbach vy. Theresa Vil- 
lage Mut. F. Ins. Co., 154 Wis. 595, 
143 NW 688. 

Alta.—Clarke v. British Empire 
Ins. Co., 4 DomLR 444, 21 WestLR 
774, 2 WestWkly 682 [app allowed on 
other grounds 5 Alta. L. 99, 6 DomLR 
353, 22 WestLR 89, 2 WestKkly 
958]. 

Ont.—Beury v. Canada Nat. F.. Ins. 
Co., 88 Ont. L. 596, 11 OntWN 4138, 35 
DomUR E7902 = Lapp. dism = 139 7 Ont: 
Ti oto eeeOnt WIN: Soh, peed aeoorm 


. S—Weeks v. Lycoming F. 
Ins. Co., 29 F. Cas. No. 17,353. 

Ind. —western Assur. Co. v. McAl- 
pin; 23 Ind, A. 220, 55 "NH°119, 77 
AmSR 428. 

Mo.—Baile v. St. Joseph F. & M. 
Ins. Co., 73 Mo, 371. 

Wis.—Campbell v. American F, Ins. 
Co., 73 Wis. 100, 40 NW 661. 

Can.—Caldwell v. Stadacona F., 
6teyV Ins Cour tis Cane Ss. (Cs iA 

79. U. S.—Globe, ete., Ins. Co. v. 
Prairie Oil, ete., Co., 248 Fed. 452, 160 
CCA 462. 

Colo.—Hartford F. Ins. Co. v. Ham- 
mond, 41 Colo. 328, 92 P 686. 

Conn.—Rathbone v. City F. Ins. 
Co. 31 Conny YB: 

ind.—Germania F. Ins. Co. v. Pitch- 
ano 160 Ind. 392, 64 NE 921, 66 NE 

3. 

Or.—Heidenreich v. tna Ins. Co., 


[§ 522 


denial of liability on the policy,’® and although 
no reason is assigned for the refusal.®° 
denial of liability on the ground of noncompliance 
with stipulations of the policy as to notice or proofs 
may be coupled with a denial of liability on other 
grounds without any waiver of the former ground.*! 
However, a refusal made at a time when conditions 
precedent to payment have not been performed does 
not estop insurer from afterward setting up a 
failure to serve notice and proofs.®? 

Denial in plea or answer. 
a denial of liability, although first made in insurer’s. 
plea or answer, constitutes a waiver of notice and 
proofs or of defects therein;** but there are cases 


And a 


It has been held that 


LOLOr TOs ot 64, 

Pat __Kearney v. Secunivy ins;eCo:, 
67 Pa. Super. 179. 

[a] Mflustrations.—(1) Where in- 
surer returns the proofs because it 
has offered to replace the property 
destroyed. Globe, ete. Ins. Co. v. 
Prairie Oil, ete., Co., 248 Fed. 452, 
160 CCA 462. (2) Where insurer re- 
fuses to pay because it deems the 
claim excessive. Hartford F. Ins. 
Co. v. Hammond, 41 Colo. 323, 92 P 
686; Rathbone v. City F. Ins. Co., 31 
Conn. 193; Germania F. Ins. Co. v. 
Pitcher, 160 Ind. 392, 64 NE 921, 66 
NE 1003; Kearney v. Security Ins. 
Co567 Pa. Super. 179. But see Farm- 
ers’ F. Ins. Co. v. Mispelhorn, 50 Md. 
180 (proofs are not waived by objec- 
tions to the amount claimed, or re- 
fusal to pay a loss ‘in its present 
exaggerated form”). (3) Where in- 
surer defends a suit on the ground 
that it was brought within sixty days. 
after proofs furnished. Heidenreich 
Ve" Alina. Ins. ‘Co. 26 Or \70i Sy - 


64. 

80. Ray v. Fidelity-Phenix F. 
Ins. Co., i87 Ala. 91, 65 S 536. 

81. Conn.—Daniels v. Equitable F. 
Ins. Co., 50 ‘Conn. 561. 

Iowa.—Welsh v. Des Moines Ins. 
Co., 77 Iowa 376, 42 NW 324; Cornett 
v. Phenix Ins. Co., 67 Iowa 388, 25 
NW 673. 

Md.—Farmers’ F. Ins. Co. v. Mis- 
pelhorn, 50 Md. 180; Citizens’ F. Ins., 
ete.,, Co. v.. Doll, 35 Md:+89, 6 AmR 
360; Edwards v. Baltimore F. Ins. 
Co., 3 “Gill "176; 

Minn.—Lane v. St. Paul F. & M. 
Ins. Co., 50 Minn. 227, 52 NW 649, 17 
LRA 197. 

N. J.—Roumage v. Mechanics’ F. 
Ins:+ Coy WoL Nev. 10; 

N. Y—-Br ink v. Hanover F. Ins. Co., 
70 N. Y. 598; Blossom v. Lycoming ¥F. 
InsCo., 64 N.Y. 162" Foimibalis sy. 
Hamilton Hen sin Co;, 21 Nao Super. 

Oh.—Farmers’ Ins. Co. v. Frick, 29 
Oh. St. 466 [rev 7 Oh. Dec. (Reprint) 
247, 2 CincLBul 16]. 

Pa.—Welsh v. London Assur. Corp., 
151 Pa, 607,25 A 142, 31 AmSR .786. 

W. Va.—Peninsular Land Transp..,. 
etc., Co. v. Franklin Ins..Co., 35 W. 
Va. 666, 14 SE 237. 

Wis.—Engerbretson v. Hekla F. 
Ins. Co., 58 Wis. 301, 17° NW 55. 

82. Bailey v. Washington First 
nats F. Ins. Co., 18 Ga. A. 213, 89 SE 

83. U. S.—Rochester German Ins. 
Co. v. Schmidt, 151 Fed. 681 [rev on 
cena grounds 162 Fed. 447, 89 CCA 

] 

Colo, —Helvetia Swiss F. Ins. Co. v. 
Edward P. Allis Co., 11 Colo. A. 264, 
53.-P 242) 

Ill—Gash v. Home Ins. Co., 153 
Ill. A. 31; International Salt Co. v. 
Tennant, 144 Ill. A. 30. 

Mo.—St. Louis Ins. Co. v. Kyle, 11 
Mo. 278, 49 AmD 74. 

Nebr.—Omaha F. Ins. Co. v. Hilde- 
brand, 54 Nebr. 306, 


554, 68 NW 860. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


74. NW 589; 
Home F. Ins. Co. Vv. Fallon, 45 Nebr. 


i 
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S 
' 


§§ 522-530] 


to the contrary.*4 

[§ 523] (2) What Constitutes. To constitute 
a denial of liability that will operate as a waiver, 
there need be no formal disclaimer, and the denial 
may be implied as well as express. Any statements 
or acts of the insurer which are in effect a denial 
of liability will dispense with proofs of loss.85 

_[§ 524] (3) Partial or Qualified Denial. A par- 
tial or qualified denial of liability does not waive 
proofs of loss.8¢ 

_[§ 525] (4) To Whom Made. A denial of lia- 
bility made to a third person will not constitute a 
waiver as to insured,’’ unless such denial comes to 
his knowledge.88 
_ [§ 526] (5) By Whom Made. Any agent hay- 
ing authority to bind insurer by waiver®® may 
waive requirements of the policy as to notice and 
proofs of loss by denying lability in insurer’s 
behalf.°° But an agent without authority to waive 
those requirements cannot dispense with notice and 
proofs by a denial of liability.°1 A denial of lia- 
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bility by a third person, even though within the 
hearing of the agent, is not sufficient as a waiver.®” 

[§ 527] (6) Waiver as to Magistrate’s Certi- 
ficate. Requirements of the policy as to the ecerti- 
ficate of a magistrate may be waived by a denial 
of liability for the loss.°* However, the failure to 
furnish a certificate is not waived by the fact that 
insurer sets up other consistent defenses in its an- 
swer.°4 

[$ 528] (7) Waiver as to Production of Books 
and Papers. A denial of liability under the policy 
waives requirements as to the production of books 
and papers by insured.°> However, insurer, by de- 
nying liability for a portion of the articles de- 
stroyed, does not waive its right to demand the in- 
spection of documents relating to the residue of 
the property.°¢ 

[§ 529] (8) Waiver as to Examination of In- 
sured. A denial of all liability under the policy 
waives a provision thereof requiring insured to sub- 
mit to examination under oath.97-99 


XXI. ADJUSTMENT OF LOSS 
[By ALEXANDER STRONACH | 


[§ 530] A. Adjustment and Settlement—1. Ad- 
justment Defined. An adjustment is defined to be 


“‘the settling and ascertaining the amount of the 


84. Hicks v. British-America As- 
sur. Co., 162 N. Y. 284, 56 NE 743, 48 
LRA 424 [rev 13 App. Div. 444, 43 
NYS 623]; Farmers’ Ins. Co. v. Frick, 


[d] 


by insurer 


“Absolute refusal to pay.”—(1) 
bona fide attempt 
to adjust a loss by an 
offer to pay a Sum approximating the 


Unless there is a 


indemnity which the insured, after all proper al- 
lowances and deductions have been made, is en- 
titled to receive, and the proportion which each 


Yousey v. Queen Ins. Co., 148 NYS 
125 [aff 166 App. Div. 971 mem, 151 
NYS 1151 mem]. 

Oh.—Stacy v. Norwich Union F. 


29 Oh. St. 466; North British, etc., 
Ins. Co. v. Lucky Strike Oil, etc., Co., 
(Okl1.) 173 P 845; Palatine Ins. Co. v. 
Lynn, 42 Okl. 486, 141 P 1167; Ferde- 
nando v. Milwaukee Mechanics’ Ins. 
Co., 81 Wash. 244, 142 P 693. 

Waiver of past default see supra 
text and notes 73-76. 

85. U. S.—Phenix Ins. Co. v. Luce, 
123 Fed. 257, 60 CCA 655. 

Iowa.—Smith v. Continental 
Co., 108 Iowa 382, 79 NW 126. 

Ky.—German Ins. Co. v. Miller, 11 
KyL 721. 

Me.—Andrews v. Dirigo Mut. F. 
Ins. Co., 112 Me. 258, 91 A 978. 

Mo.—Cullen v. Insurance Co. of 
North America, 126 Mo. A. 412, 104 
SW. 117. 

Nebr.~—4stna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 

N. Y.—Lloyd v. North British, etc., 


Ins. 


Ins. Co., 174 App. Div. 371, 161 NYS 
271; 

Oh.—Eureka F. & M. Ins. Co. v. 
Baldwin, 17 Oh. Cir. Ct. 148, 9 Oh. 
Cir. Dec. 118. ; 

Ss. GC.—wWard v. Pacific F. Ins. Co., 


104 SE 316. ‘ 
Wis.—McBride v. Republic F, Ins. 
Co., 30 Wis. 562. 
[a] Ilustrations.— (1) A _ state- 


ment of the adjuster made in the 
presence of assured, that it would be 
a long time before the latter would 
get a cent constitutes a denial of lia- 
bility. Siegle v. Phoenix Ins. Co., 107 
Mo. A. 456, 81 SW 637. (2) An offer 
of an insignificant sum as a compro- 
mise, followed by abrupt cessation 
of investigation or negotiation and a 
defense that the policy was procured 
by fraud, constitutes a denial of lia- 
pility. Aitna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125. 5 

{[b] Intent.— Where the adjuster 
gives unequivocal notice to assured 
that proofs of loss will be useless, 
because, whatever the circumstances, 
insurer declines to pay, there 1S a 
waiver of proofs, as matter of law, 
irrespective of the intentions of the 
parties, Cooper v. Pennsylvania Ins. 
Co., 96 Wis. 362, 71 NW 606. 

[ec] Matters held not a denial.— 
People’s Bank v. Autna Ins. Co., 74 
Fed. 507, 20 CCA 630. 


loss, there is ‘‘an absolute refusal tu 
pay,’’ within Civ. Code (1910) § 2490, 
waiving proofs of loss. Great Ameri- 
can Co-op. F. Assoc. v. Jenkins, 11 
Ga. A. 784, 76 SE 159. -(2) Refusal 
to pay not amounting to denial of 
liability see supra § 522 text and 
note 79. 

86. People’s Bank v. Attna Ins. 
Co., 74 Fed. 507, 20 CCA 630; Milwau- 
kee Mechanics’ Ins. Co. v. Winfield, 6 
Kane A, 52%) ol) 15675 =“Melancon: #7. 
Phoenix Irs. Co., 116 La. 324, 40 S 


718; Maple Leaf Milling Co. v. Co-! 


lonial Assur. Co., 27 Man. 621, 36 
DomLR 202, [1917] 2 WestWkly 1091 
[allowing app 22 DomLR 822]. 

[a] Thus a denial of liability for 
a part only of the articles for which 
a loss is claimed is not a waiver of 
proofs of loss as to the others. Mil- 
waukee Mechanics’ Ins. Co. v. Win- 
field) 6 Kan! A.°527; 51 P~567: 

Refusal to pay not amounting to 
denial see supra § 522 text and note 
(he . 

87. North British, etc., Ins. Co. v. 
Lucky Strike Oil, ete, Co. (Okl.) 
173 P 845, 848 [quot Cyc]. 

gs. North British, etc., Ins. Co. v. 
Lucky Strike Oil, ete. Co., (Okl.) 173 


P 845, 848 [quot Cyc]; Merchants’ 
Ins. Co. v. Nowlin, (Tex. Civ. A.) 56 
Sw 198. 

g9. See supra §§ 507, 508. 


. 90. U. S—Fisher v. Crescent Ins. 
Co., 33 Fed. 544. 

Fla.—Stna Ins. Co. v. Holmes, 59 
Fla. 116, 52 S 801. : 

Ga.—Continental Ins. Co. v. Wick- 
ham, 110 Ga. 129, 35 SE 287; Phenix 
Ins. Co. v. Searles, 100 Ga. 97, 27 SE 

9° 
ei uit onte Ins. Co. v. Bethel, 142 
Tl See NB 510 Patie 42reriie AY 
475]. 

Pe ley Mi iiectTouss ins; “Cov tv. 
Osborn, 1 Kan. A. 197, 40 P 1099. 

Ky.—Manhattan Ins. Co. v. Stein, 
5 Bush 652; German Ins. Co. v. Mil- 
ler, 11 KyL 721. 

Mich.—O’Brien v. Ohio Ins. Co., 52 
Mich. 131, 17 NW 726. 

Miss.—McPike v. Western Assur. 
Co., 61 Miss. 37. 

N. Y.—Flaherty v. Continental Ins. 
Co., 20 App. Diy. 275, 46 NYS 934; 


Insy (Soces 25 Oh. Cirw Ct 7672 

Tex.—Hast Texas F. Ins. Co. v. 
Brown, 82 Tex. 631, 18 SW 713. 

Wis. — Roberts v. Northwestern 
oe Ins. Co., 90 Wis. 210, 62 NW 

[a] Apparent authority. — Where, 
after a loss, a person appears and 
represents himself as adjuster for 
insurer, and has with him the policy, 
which he has evidently received from 
the home office, where it had been re- 
turned without the consent of in- 
sured, and states that the company 
denies any liability because the 
policy had been canceled, insured is 
justified in regarding him as agent 
of the company, and in withholding 
proofs of loss. Morgan y. Illinois 
ae Co., 1380 Mich. 427, 90 NW 

91. Fisk v. Liverpool, ete, Ins. 
Co., 198 Mich. 270, 164 NW 522; Hicks 
v. British-America Assur. Co., 162 
N. Y. 284, 56 NE 743, 48 LRA 424 
[rev 13 App. Div. 444, 43 NYS 623]; 
Morris v. Dutchess Ins. Co., 67 W. 
Va. 368, 68 SE 22. 

92. Continental Ins. Co. v. Parkes, 
142, Alar 650, 2/394 S| 204s) hast 
exaseachar Ins «OO. “Vie SOLLe non 
Tex. 287. 

93. Miller v. Alliance Ins. Co., 7 
Fed. 649, 19 Blatchf. 308; Peoria M. 
& F. Ins. Co. v. Whitehill, 25 Ill. 466; 
American Cent. Ins. Co. v. Henninger, 
87 Ill. A. 440; Hilton v. Phoenix As- 
sur. Co., 92 Mea. 272, 42 A 412; O’Niel 
Ve .Butfaro) B. Ins. Cove Noe velag. 
But see Roumage v. Mechanics’ F. 
Ins. Co., 13 N. J. L. 110 (a defect in 
the certificate is not waived by in- 
surer’s adopting a resolution that it 
will not pay the claim because it be- 
lieves that it is founded in an at- 
tempt to defraud). 

94. Lane v. St. Paul F. & M. Ins. 
Co., 50 Minn. 227, 52 NW 649, 17 LRA 
LOT. 

95. .American Cent. Ins. Co. v. 
Ware, 65 Ark. 336, 46 S 129; Colonial 
Mut. F. Ins. Co. v. Ellinger, 112 Il. 
A. 302. 

96. Milwaukee Mechanics’ Ins. Co. 
v. Winfield, 6 Kan. A. 527, 51 P 567. 

97-99. Jensen v. Palatine Ins. 
Co., 81 Nebr. 5238, 116 NW 286. 
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underwriter is liable to pay under the policy.’’ + 


[§ 531] 2. Authority to Adjust and Parties 
Bound Thereby. Any officer or agent, generally or 
specially authorized by the insurer to act for him 
in the matter, may bind the insurer by adjusting 
with the insured the amount to be paid for the loss 
under the terms of the policy.2. On the other hand 
the insurer is not bound by an adjustment made 
by one not authorized on his behalf, such as a mere 
local agent acting outside of his authority,? or an 
agent of limited authority either in general* or 
with respect to the particular transaction,® except 
in cases where the agent acts within the apparent 
scope of his authority and the other party relies 
thereon and has no notice of the limitation of his 
powers,* or where the acts are ratified." Where 
after notice to the insurer, a person adjusts and 
pays the loss and takes from the insured a re- 
ceipt in the name of the insurer, it will be pre- 
. sumed that such person is the agent of the in- 
surer,® and that the insurer had notice of such facts 
as came to the knowledge of the agent affecting 
the business done by him.® Where an insurance 
company knows that a person is acting as its ad- 
juster in fixing a loss, and fails to repudiate his 
acts until.after the amount has been fixed and 
determined, it cannot afterward question his au- 
thority.1° And an insurance company, which adopts 
a nonwaiver agreement relating to an adjustment 
signed in its name by its state agent, cannot re- 
pudiate other acts of such agent in the line of ad- 


La Marshall eins. -p: (617, 
Pennsylvania F. Ins. Co. v. Draper, 
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{quot , 37; Bordes v. Hallet, 1 Cai. 444. 
N. D.—Michigan Idaho Lumber Co. 13. 
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justment.1! The agent of other insurance com- 
panies who acts for defendant company in settling 
a loss, signing the agreement for arbitration, and 
the adjuster’s report, and receiving proofs of ioss 
on behalf of all interested companies, is such an 
agent of defendant as to render his declarations ad- 
missible against it.12 An adjusting agent has no 
power to delegate his authority.1* He may, how- 
ever, employ assistance in the settlement of the 
loss.14 An agent effecting insurance for his prin- 
cipal and having possession of the policy may enter 
into an adjustment of loss for the imsured and 
receive payment.t® One partner may bind another 
by an adjustment of the loss.1® 

An adjustment with the assignor or the assignee 
is not binding on the other where the insurance 
has been assigned as security or otherwise.1* 

Where a mortgagor and a mortgagee are both 
interested in the insurance, their respective rights 
having attached at the time of the loss or prior 
thereto, it is usuaily held that an adjustment with 
one is not binding on the other,!® but the authori- 
ties in support of this rule have been questioned 
and criticized.19 A mortgagee may-ratify an adjust- 
ment made by the insurer .and the mortgagor by 
suing on it or joining in a suit thereon.?° 

An insurer in no way interested in an adjustment 
made between the insured and a subsequent insurer 
- not in a position to question the correctness there- 
(a) 2h 


121 Cals. 187, 53 P2565. 
Ruthven v. American F. Ins. 


187 Ala. 108, 65 S 923; Liverpool, |v. Northerm F. & M. Ins. Co., 35 N. D.|Co., 92 Iowa 316, 60 NW 663; Al- 


etc., Ins. Co. v. Tillis, 110 Ala. 201, | 244, 160 NW 130. 


17 S 672; Fame Ins. Co. v. Norris, 


bers v. Phenix Ins. Co., 68 Mo. <A. 


18 Ill. A. 570]. 

[a] Another definition.—Where in 
an insurance policy the sum to be 
paid as indemnity in case of loss is 
not fixed in the contract, but is left 
open to be proved by claimafat or to 
be determined. by the parties, this 
determination is called an “adjust- 
ment” of the loss. Fire Ins. Assoc. 
v. Miller, 2 Tex. A. Civ. Cas. § 332. 

{[b] “Examination” and “adjust- 
ment” are not convertible terms. 
Pennsylvania F. Ins. Co. v. Draper, 
187 Ala. 103, 65 S 923. 

“Adjuster” defined see Adjuster 1 
Cade Di L237; 

2. U. S.—Lancashire Ins. Co. v. 
Barmard, 111 Fed. 702, 49 CCA 559. 

Ala.—National Union F. Ins. Co. 
v. O’Rear, 16 Ala. A. 598, 80 S 167. 

Ill.— Millers’ Nat. Ins. Co. v. Kin- 
neard, 136 Ill. 199, 26 NE 368; Smith 
v. St. Paul F. & M.. Jns. Co., 204 
Til. A. 575. 

Iowa.—Miller v. Consolidated Pa- 
trons’, etc., Mut. Ins. Co., 113 Iowa 
211, 84 NW 1049; Slater v. Capital 
Ins. Co., 89 Iowa 628, 57 NW 422, 
23 LRA 181. 

La.—Hart v. Springfield F. & M. 
Ins. Co., 136 La. 114, 66 S 558. 

Mass.—Green v. Star F. Ins. Co., 
190 Mass. 586, 77 NE 649; Little v. 
Phcenix Ins. Co., 123 Mass. 380, 25 
AmR 96. 

Mich.—Wilms v. New Hampshire 
bia Co., 194 Mich. 656, 161 NW 
940. 

Minin.—Trebby v. Western Ins. Co., 
83 Minn. 452, 86 NW 407; Devils 
Lake First Nat. Bank v. Lancashire 
Ins. Co., 65 Minn. 462, 68 NW 1; 
Swain v. Agricultural Ins. Co., 37 
Minn. 390, 34 NW 738. 

N. Y.—Underwood v. Farmers’ 
Joints Stock; Ins. Go.,”57 Ne Ye 500; 
48 HowPr 367; Mayer v. Phoenix 
Assur. Co., 124 App. Div. 241, 108 
NYS 711; Schlesinger v. Columbian 
F. Ins. Co., 37 App. Div. 531, 56 NYS 


Pa.—Mercer County Mut. F. Ins. , 543; Snyder v. Dwelling House Ins. 


Co. v. Stranahan, 104 Pa. 246; Todd 
Vv. Quaker City Mutya sins: Gor, 
Pa. Super. 371, 483 WklyNC 476. 

W. Va.—Bond v. National F. Ins. 
Co., 77 W. Va. 736, 88 SE 389. 

N. §S.—Kirk v. Northern Assur. 
Coinsl eNe Sac3825:; 

Waiver of provisions by adjuster 
see supra § 362. 

So. Merchants’ + Ins\y rCom iw. New 
Mexico Lumber Co., 10 Colo. A. 223, 
51 P 174; Lohnes v. Insurance Co. 
of North America, 121 Mass. 439; 
Bush v. Westchester EF. Ins. Co., 
63) ON. s¥eioo le See also Heusink- 
veldvyv.0StePaul Po: é&. M.:ins.-Co; 
106 Iowa 229, 76 NW 696 (a local 
agent having no authority to adjust 
losses will not be presumed to have 
authority to bind the insurer by rec- 
ognizing another as an agent au- 
thorized to adjust losses). 

4. Hartford F. Ins. Co. v. Smith, 
3 Colo. 422. 

5. Queen Ins. Co. v. Young, 86 
Ala. 424, 5 S 116, 11 AmSR 51; Po- 
lizzi v. Commercial F. Ins; Co., 255 
Pa 297, 99 A 290%. 

6. Gristock v. Royal Ins. Co., 84 
Mich. 161, 47 NW 549; Devils Lake, 
First Nat. Bank v. Lancashire Ins. 
Co., 65 Minn. 462, 68 NW 1. 

7, “Miller -v= Phenix: dns; Cos. 277 
Iowa 203, 1 AmMR 262; Bentley v. Co- 
lumbia Ins. Co., 17 N. Y. 421; Grif- 
fith v. Frankfort Gen. Ins. Co., 34 
N. D. 540, 159 NW 19; Flannery v. 
State Mut. Ins» Co,, 175 Pal 387; 
34 A 798. 

8. Philadelphia Fire Assoc. v. 
Taylor, 76 Kan. 392, 91 P 1070. 

9. Philadelphia Fire Assoc. ov. 
Taylor, 76 Kan. 392, 91 P 1070. 

10. Schlesinger v. Columbian F. 
ane! Co.,. 3% App. Div.7253815.56 yNYS 


11. Smith v. St. Paul F. & M. Ins. 
Co., 204 Ill. A. 575. 

12. Stockton Combined Harvester, 
etc, Works v. Glens Falls Ins. Co., 


Co: 59 oN. Sighs e544;. 37 (A 10222659 
AmSR 625; Dwelling-House Ins. Co. 
Vea Snyder. 59 oNi Jislay 18 1940s 93a - 

14. Trebby v. Western Ins. Co., 
83 Minn. 452, 86 NW 407. 

15. Erick v. Johnson, 6 Mass. 193. 

16. Brink v. New Amsterdam F, 
Ins. Co., 28 N. Y. Super. 104. 

17. Ga. — Georgia Co-op. Fire 
Assoc. v. Borchardt, 123 Ga. 181, 51 
SE 429, 3 AnnCas 472. 

Ill— Grange Mill Co. v. Western 
Assur. Co., 17 Til. A. 299 Treyvei7$ 
Ill. 396, 9 NE 274]. ‘ 

Ind.—American Cent. Ins. Co. v. 
Sweetser,.116 Ind. 370, 19 NE 159. 

Ky.—Geriman Ins. Co. v. Curry, 13 
Kyl 237. 

Mo.—Summers v. Home Ins. Co., 
56 Mo. A. 658. 

N. Y.—Cromwell v. Brooklyn. F. 
Ins?) Gow, "44 Ni 7 42), 4 Arm RAG 4s 
Harmony F. Ins. Co., 16 
N. Y. Super. 516; Czerweny v. Hart- 
ford Nat. F. Ins. Co., 139 NYS 345. 

Tex.—London Fire Assoc. v. Blum, 
63, Tex. 282. 

18. La.—Tilley v. Camden F. Ins. 
Assoc., 139 La. 985, 72 S 709. 

Mass.—Harrington v. Fitchburg 
Mut. F. Ins. Co., 124 Mass. 126. 

N. H.—Hall v. Philadelphia Fire 
Assoc., 64 N. H. 405, 13 A 648. 

N. Y.—Hathaway v. Orient Ins. 
Co.; 134 N.; ¥. 409, 32. Ne “40, 17 
LRA 514; Leslie v. Firemen’s Ins. 
Co., 60 Misc. 558, 112 NYS 496. 

R. I.—Brown 'v. Roger Williams 
Ins! Co. by Reels ode 

Effect of appraisal upon mortgagee 
see infra § 561. 

19. Collinsville Sav. Soe. v. Bos- 
ton Ims. Co., 77 Conn. 676, 60 A 647, 
69 LRA 924. 

20. Stockton Combined Harvester, 
etc., Works v. American F. Ins. Co., 
121 Cal. 182, 53 P 573; Forest City 
Ins. Co. v. Leach, 19 Ill. A. 151. 

21. London Assur. Corp. v. Pater- 
son, etc., Co., 106 Ga. 538, 32 SE 650. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 532] 3. Validity and Effect of Adjustment.22 
An insured is not bound by the amount of the 
loss as calculated by the insurer’s adjuster,?* and, 
in an action on the policy, is entitled to the full 
amount of the loss, regardless of an inventory made 
by the adjuster, where the insurer knew that the in- 
sured had denied its fairness from the time it was 
made.** An adjustment of a loss to be binding on 
the insurer must be made with full knowledge on 
his part of all the facts material to the right of 
the insured to recover.?® And either the insurer or 
the insured, after an adjustment of loss has been 
made, and before payment thereof, may, upon clear 
proof, avail himself of any defense, or may assert 
any right which may exist under the policy arising 
from facts not considered when the adjustment was 
made.*° But after an adjustment, the fact that the 
insurer had no knowledge of facts which, if known, 
might have been effectual to defeat the claim, under 
the policy, is of no avail, if the insurer might have 
known them upon inquiry, and was not fraudulently 
prevented from learning them by the insured.?? 
When an adjustment has been fully completed and 
agreed to by both parties a new contract arises 
to pay the amount agreed upon as the result of the 
adjustment.?8 And the action for the recovery for 
the adjusted loss is a suit, not upon the policy, but 
upon such new contract.?® It has been held, how- 
ever, that the mere ascertainment or adjustment of 
the amount of the loss by the parties is not of itself 
an admission on the part of the insurer that any 
liability exists against him,®° and does not consti- 


tute an abandonment of the provisions of the pol-' 


icy;*+ nor does such adjustment amount to a new 
contract,°? or raise an implied promise to pay such 
amount.%3 

Accord and satisfaction.**% The effect of an ad- 
justment and payment thereunder, when the amount 
of the loss is much less than that insured, and 
is accompanied by abandonment of the demands or 


22. Participation in adjustment 
as waiver see supra § 419. 
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App. Div. 289, 161 NYS 1091. 
N. D.—Michigan Idaho Lumber Co. 
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rights of the insurer which exist under the terms 
of the policy, to have it declared null in event of 
overvaluation, has all the essential elements of a 
compromise or accord and satisfaction.* An ad- 
justment of a claim for fire insurance, which mere- 
ly fixes the amount of the loss and leaves the claim 
to be proved and paid under the policy, is an accord 
but not a satisfaction and is no defense to an ac- 
tion on the poliey.*® 

A nonwaiver clause, the purpose of which is to 
enable the insurer’s agent to negotiate in regard to 
the loss without any waiver by the company of its 
right to contest its liability, does not apply after 
an adjustment of the loss has been made.%¢ 

An insurer may investigate the circumstances at- 
tending a loss by an adjuster or other agent, even 
if insured is put to some expense or is delayed, 
and may have appraisals of values made without 
waiving his rights under the policy.%7 

Loss covered by several policies. Where the in- 
sured agrees to an adjustment of a loss covered 
by several policies, upon the understanding that all 
the policies are to be settled, and the insurer re- 
fuses to make such a settlement, the insured is 
not bound by his agreement.?® 

A report of a committee of a mutual insurance 
company, appointed to examine and inquire into a 
loss, and after ascertaining the sum to which the 
insured is entitled to make provision and payment 
thereof, is not conclusive of the amount of the 
loss in an action by the insured against the com- 
pany on the policy.*° 

[§ 533] 4. Powers, Duties, and Proceedings of 
Adjusters. An insurance adjuster is ordinarily a 
special agent for the person or company for whom 
he acts,*° and his authority is prima facie coex- 
tensive with the business intrusted to him.‘ His 
authority is usually limited to the ascertainment and 
adjustment of the loss,*? and he has no power mere- 
ly as such, in the absence of some evidence as 


30. Willoughby v. St. Paul Ger- 
man Ins. Co., 68 Minn. 3738, 71 NW 
Fournier v. German American 


23. Clark v. Milwaukee Mechan- 
Lest INS OO. VLOD Kan wei 28) PS EP 
1056. 

24. Clark vy. Milwaukee Mechan- 
ies inse (Cou. LOS Kane (12858085, (P 
1056. 

Remington v. Westchester F. 
Ins iCor 4. le 245: 

26. London Fire Assoc. v. Blum, 
63° Tex. 282. 

27. German F. Ins. Co. v. Gibbs, 
42 Tex. Civ. A. 407, 92 SW 1068, 
96 SW 760. 

28. Ida. — Maryland Mercantile 
Co. v. Home F. Ins. Co., 21 Ida. 377, 
121 °P. 1026: 

TiH—Tllinots “Mut. “F. Ins. -Co.. 'v. 
Archdeacon, 82 Ill. 236, 25 AmR 313; 
Farmers’, ete., Ins. Co. v. Chestnut, 
50 Ill. 111, 99 AmD 492; Royal Ins. 
Co. v. Roodhouse, 25 Ill. A. 61; Fame 
Ins. Co. v:, Norris, 18. Tl, A. 570. 

Iowa.—Gerlach v. Grain Shippers 
Mut. F. Ins. Assoc., 156 Iowa 333, 
136 NW 691. 

La.—Godchaux v. Merchants’ Mut. 
Ins. Co., 34 La. Ann. 235; Lapeyre v. 
Thompson, 7 La. Ann. 218. 

Mass.— Amesbury v. Bowditch 
Mut. F. Ims. Co., 6 Gray 596. 

Mich.—Granger v. Manchester F. 


Assur, “Con 119 Mich. 177, 77 NW, 
693. 
Minn. — McCallum v. National 


Credit Ins. Co., 84 Minn. 134, 86 NW 


892 [dist Willoughby v. St. Paul 
German Ins. Co., 68 Minn. 373, 71 
NW 272]. 


N. Y.—Smith v. Glens Falls Ins. 
Co., 66 Barb. 556 [aff 62 N. Y. 85]; 
Hall v. Allemania F. Ins. Co., 175 


v. Northern F. & M. Ins. Co., 35 N. D. 
244, 160 NW 130. > 

Oh.—Untersinger v. Niagara Ins. 
Co., 6 Oh. Dec. (Reprint) 986, 9 AmL 
Rec 401. Contra Dwelling House 
Ins. Co. v. Garvey, 14 Oh. Cir. Ct. 
657, 8 Oh. Cir. Dec. 86. 

W. Va.—Stolle v. #tna F. & M. 
Ins. Co., 10 W. Va. 546, 27 AmR 
593; Quarrier v. Peabody Ins. Co., 
10 W. Va. 507, 27 AmR 582. 

[a] Implied promise.—(1) In the 
absence of any explicit promise on 
the part of the adjuster, there or- 
dinarily arises out of such adjust- 
ment ain implied promise on the part 
of the insurer to pay the amount 
agreed upon. Marysville Mercantile 
Co. v. Home F. Ins. Co., 21 Ida. 377, 
121 P 1026; Fame Ins. Co. v. Norris, 
18 Ill. A. 570; Dwelling House Ins. 
Co. \v. Garvey, 14 Oh. Cir. Ct. 657, 
8 Oh. Cir. Dec. 86; Fournier v. Ger- 
man American Ins. Co., 23 R. I. 36, 
49 A 98; Whipple v. North British, 
etc nk wIngwmiCone tl tur Reidel 86 can(2)) 
The implied promise must be gath- 
ered from the entire contract, and it 
may be that from the express terms 
of the contract or by necessary im- 
plication no such promise arises. 
Dwelling House Ins. Co. v. Garvey, 
{4 On Cirt CE 657,18 Oh sein.» Dec: 
86; Fournier v. German American 
Ins: 'Co:, 23'R. I. 36, 49 A 98; Whip- 
ple v. North British, ete, F. Ins. 
Com ilie Ril e Lso% 

29. Michigan Idaho Lumber Co, v. 
Northern F. & M. Ins. Co., 35 N. D. 
244, 160 NW 130. And see infra 
§ 579. 


2723 
Ins. Co., 23 R. I. 36, 49 A 98; Whip- 
ple v. North British, etc., F. Ins. Co., 


11 RR. -t...139;, -Bond® vs National 33 
ite Copel Wee Vara 362488 Sh 
31. Gerhart Realty Co. v. North- 


ern Assur. Co., 86 Mo. A. 596; Bond 
v. National F. Ins. Co., 77 W. Va. 
736, 88 SE 389. 

32. Gerhart Realty Co. v. North- 
ern Assur. Co., 86 Mo. A. 596. 

83. Willoughby v. St. Paul Ger- 
man Ins. Co., 68 Minn. 373, 71 NW 
272; Bond v. National F. Ins. Co., 
77 W. Va. 736, 88 SE 389; Stolle v. 
Ajtna F. & M. Ins. Co., 10 W. Va. 
546, 27 AmR 593. 

334%. See generally Accord and 
Satisfaction 1 C. J. p 520. 

34. Saville v. AXtna Ins. Co. 8 
Mont. 419, 20 P 646, 3 LRA 542. 

35. Vining v. Franklin F. Ins. Co., 
89 Mo. A. 311; Giboney v. German 
Ins. Co., 48 Mo. A. 185. 

36. German F. Ins. Co. v. Gibbs, 
42 Tex. Civ. A. 407, 92 SW 1068, 96 
SW 760. 

37. Wilms v. New Hampshire F. 
Ins. Co., 194 Mich. 656, 161 NW 940. 

38. Revere F. Ins. Co. v. Cham- 
berlin, 56 Iowa 508, 8 NW 338, 9 NW 
386. 

39. Sinking Springs Mut. F. Ins. 
. Rupp, 29 Pa. 526. 

Bond v. National F. Ins. Co., 
. Va. 736, 88 SE 389. 

41. Bond v. National F. Ins. Co., 
. Va. 736, 88 SE 389. 
42. Bond v. National F. Ins. Co., 
. Va. 736,88 SH 389. 
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to his authority, to alter the contract, or waive 
any of its essential conditions.** An adjuster does 
not discharge functions of a quasi judicial nature,** 
but represents his employer, to whom he owes faith- 
ful service,*® and for his acts, in the employer’s in- 
terest, the employer is responsible so long as the 
acts are done while the agent is acting within the 
scope of his employment.*® Having investigated the 
circumstances of a loss, an adjuster, upon whose 
powers the insured knows of no limitation,*7 may 
go further and settle the loss,* and bind the insurer 
he represents by his action.4® He may determine 
the amount of the loss,°° and how, when, and where 
it shall be paid.6!| And he may exercise the in- 
surer’s option to pay the loss or to reconstruct or 
repair the building injured.®? He may, for the in- 
surer, deny liability and thereby waive the furnish- 
ing of proofs of loss,°* and the provision of the 
policy that suit shall not be begun thereon until 
a specified period after furnishing proofs of loss.°* 

Where a statute defines the duties of an ad- 
juster,°> no presumption of authority to perform 
other duties and thereby bind the insurer arises 
from the mere fact that he acted as adjuster.®® 

[§ 534] 5. Liability of Adjuster for Negligence. 
It seems that an adjuster may be liable for negli- 
gence or unskillfulness in performing his duties.>? 

[§ 535] 6. Expenses of Adjustment. It seems 
that where a loss is not in fact adjusted the in- 
surer is not entitled to any expenses in attempting 
to adjust the loss.°8 A claim for per diem com- 
pensation for agents of the insurer, who attempted 
to make an adjustment and who were being paid 


[§§ 533-536 


a salary by the insurer without reference to such 
adjustment, is properly disallowed.5? 

[§ 536] 7. Compromise or Settlement.°° A 
compromise or settlement of a claim under a fire 
insurance policy, when fairly made, will be upheld 
in the absence of fraud or mistake.*+ A doubtful 
or disputed claim, under a fire insurance policy, is 
a sufficient foundation for an agreement of com- 
promise.°? A. compromise, like any other agreement, 
to be effective must be made understandingly.®? And 
the return of a part of the premium paid, after 
loss, and its retention by the insured does not op- 
erate as a compromise, unless it was so understood 
by the insured.6* An agreement between the insurer 
and the insured before adjustment that an inves- 
tigation of the loss shall be made but that it shall 
not operate as a waiver of the rights of either 
party does not affect the validity of a settlement 
subsequently made.®® A settlement and contract 
to pay a specified sum on account of a loss operates 
as a waiver of any warranty in an insurance pol- 
icy,®* unless such settlement was procured by fraud 
or was the result of a mistake of fact or of a 
mutual mistake as to the law.*7 Where the insurer 
neglects to settle promptly a loss, in accordance 
with an agreement made by his adjuster, the in- 
sured is released from the agreement and is not 
precluded by it from claiming the full amount of 
his loss.66 If the insurer waives the compromise 
agreement, gives the insured to understand that it 
will not be insisted on, and conducts further nego- 
tiations with him looking toward settlement, the 
agreement is not binding.®® 


43. Bond v. National F. Ins. Co., 
77 W. Va. 736, 88 SE 389. 

44, Cook v. O’Malley, 109 La. 382, 
33 S 377. 

45. Cook v. O’Malley, 109 La. 382, 


33 S 3877; Roberts v. Insurance Co. 
of America, 94 Mo. A. 142, 72 SW 
144. 


46. National Union F. Ins. Co. v. 
OrRear Le Ala. A, +0938, 9.00" Sens 
Smith v. St. Paul F. & M. Ins. Co., 
204 Ill. A. 575; Gray v. Merchants’ 
Ins. Co., 125 Ill. A. 370; Roberts v. 
Insurance Co. of America, 94 Mo. A. 
142, 72 SW 144; Cook v. O’Malley, 
109 La. 382, 33 S 377. 

[a] Apparent scope of authority. 
—The insurer is bound by the ad- 
juster’s acts within the apparent as 
well as the real extent of his au- 
thority. National Union F. Ins. Co. 
v. O’Rear, 16 Ala. A. 598, 80 S 167. 

47. Wilms v. New Hampshire F. 
Ins. Co., 194 Mich. 656, 161 NW 
940. 

48. I.uancashire Ins. Co. v. 
nard, 111 Fed. 702, 49 CCA 559. 

49. Wilms v. New Hampshire F. 
Ins. Co., 194 Mich. 656, 161 NW 940; 
Booth, ete., Lumber Co. v. Caledonia 
Ins. Co., 196 -Mich. 134, 162 NW 
955. 

[a] Form of agreement. —- The 
agreement to settle may be_ suffi- 
cient, although not formally reduced 
to writing and signed by both par- 


Bar- 


ties. Wilms v. New Hampshire F. 
Ins. Co., 194 Mich. 656, 161 NW 
940. 

50. Lancashire Ins. Co. v. Bar- 


nard, 111 Fed. 702, 49 CCA 559. 

51. Lancashire Ins. Co. v. Bar- 
nard, 111 Fed. 702, 49 CCA 559. 

52. Lancashire Ins. Co. vy. Bar- 
nara, Lid Med... 702; 49. CCA 559, 

53. Wilms v. New Hampshire F. 
Ins. Co., 194 Mich. 656, 161 NW 940. 

54. Wilms v. New Hampshire F. 
Ins. Co., 194 Mich. 656, 161 NW 940. 

55. See statutory provisions; and 
Manheim v. Standard F. Ins. Co., 84 


Wash, 16, 145 P 992. 

56. Manheim vy. Standard F. Ins. 
Co., 84 Wash. 16, 145 P 992. 

57. lyons v. Smith, 36 App. Div. 
627, 55 NYS 148. 

{a] Including void policy in ap- 
portioning loss.—(1) Adjusters em- 
ployed by the insured are not liable 
for negligence in including in the 
policies that should contribute to the 
loss one which had become void be- 
cause the transfer of the property 
insured had not been noted thereon, 
where such persons were not em- 
ployed to determine the validity of 
the policies delivered to them, and 
they were not notified that the policy 
was void, and particularly as each 
policy provided that the loss should 
be apportioned among all the poli- 
cies, whether valid or not. Lyons v. 
Smith, 36 App. Div. 627, 55 NYS 148. 
(2) In the absence of evidence that 
the insurer refused to pay such pol- 
icy, the insured would not be en- 
titled to more than nominal dam- 
ages, even if the adjusters were 
liable. Juyons v. Smith, 36 App. Div. 
627, 55. NYS 148. 


58. Merchants’, etce., Fire Under- 
writers v. Brooks, (Tex. Civ. A.) 
188 SW 2438. 

59. Merchants, ete, Fire Under- 


writers v. Brooks, (Tex. Civ. A.) 188 
SW 2438. 

60. See Compromise and Settle- 
ment 12 C. J, p 312. 

61. McLean v. American Mut. F. 
Ins. Co., 122 Iowa 355, 98 NW 146; 
Sailors v. Westchester F. Ins. Co., 


J191 Mo, A. 199,.177 SW 1068; King 


View Aotnet, Ins: CO W.3d 6 MOmnA. 
Prinz v. Citizens’ Ins, Co., 80 App. 
Div. 638, 81 NYS 141. See also 
Ralph Brown Co. v. Norwich Union 
F. Ins. Soc., 180 Fed. 933 (constru- 
ing agreement for additional pay- 
ment in case rate of payment to 
others voluntarily raised). 

[a] Rule applied.—Where the in- 
sured, pending a dispute as to the 


128; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘|}amount of the policy in force at the 


time of the loss, executes proofs of 
loss in which a _ stated sum is 
claimed with the agreement to ac- 
cept it and discharge the insurer 
from further liability, which sum is 
paid and retained by the insured for 
more than a month, he is bound by 
the settlement, in the absence of 
fraud. McLean v. American Mut. F. 
Ins. Co., 122 Iowa 355,98 NW 146. 

62. Stoehlke v. Hahn, 158 Ill. 79, 
42 NE 150; Cassville Roller Milling 
Con avs Altna. Ins) -Co:; 105 Mow Ac 
146, 79 SW 720; King v. Attna Ins. 


Co., 36 Mo. A. 128; Home F.- Ins. 
Co. v. Bredehoft, 49 Nebr. 152, 68 
NW 400. And see Compromise and 


Settlement § 17. 

[a] Rule applied.—Where an in- 
Surance company refuses to pay a 
loss on the ground that the insured 
procured the policy through false 
representations as to his ownership 
of the property, and that the prem- 
iseS were already covered by other 
insurance, there is a dispute between 
the parties, so as to render a com- 
promise of the claim binding. Home 
IF. Ins. Co. v. Bredehoft, 49 Nebr. 
152, 68 NW 400. 

63. Cassville Roller Milling Co. v. 
Aitna Ins. Co., 105 Mo. A. 146, 79 
SW 720. 

64 Cassville Roller Milling Co. v. 
Aitna Ins. Co., 105 Mo. A. 146, 79 
SW 720. 

65. McLean v. American Mut. F. 
Ins. Co., 122 Iowa 355, 98 NW 146. 

66. Michigan Idaho Lumber Co. vy. 
Northern F. & M. Ins. Co., 35 N.. D. 
244, 160 NW 180. 

67. Michigan Idaho Lumber Co. v. 
Northern F. & M. Ins. Co., 35 N. D. 
244, 160 NW 1380. 

68 Wanner y. 
ng H Ins.) Coy, 245 ‘Pa. S80, 91. cA 

69. Palin v. Insurance Co. of 
none America, 92 Kan. 401, 140 P 


Manufacturergy’, 


a 


| aan 


§§ 586-537] 


Accord and satisfaction.7° Where there is a dis- 
“pute as to the amount of a loss and the parties fix 
the amount by agreement and the insured receives 
such amount and acknowledges it in full payment, 
this is a complete accord and satisfaction,” although 
insured thereafter insists that he was ignorant of 
a statute giving him a right to have the value of 
a building completely destroyed adjusted at the 
amount written in the policy.72 Where a policy 
covers both a building and household goods and 
the insurer’s liability for loss on such goods is 
clear and the amount thereof certain, and such 
amount is paid and nothing more, there is an 
entire want of legal consideration for the relin- 
quishment of the loss on the building, and such 
facts do not show accord and satisfaction of the 
claim for loss thereon.7? After the exact amount 
of a loss has been determined by the insured and 
an insurer carrying the entire risk, a partial pay- 
ment, a receipt by insured in full satisfaction of 
the loss, and a claim by the insurer without any 
foundation in fact, law, or equity, that other in- 
surance covering a proportion of the loss was in 
foree when the fire occurred, do not constitute a 
consideration for a compromise agreement or an ac- 
cord and satisfaction.’4 

[§ 537] 8. Rescinding and Avoiding Adjust- 
ment or Settlement. Settlements between an in- 
surer and an insured have all the elements of a 
contract, and are as incapable of rescission. as any 
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other contract.7> An insured who, after opportunity 
for full investigation, accepts a sum as satisfac- 
tion of his claim against the insurer, cannot after- 
ward rescind his act.*° When a loss has been ad- 
justed and the demands paid in full, the adjustment 
cannot be attacked in a collateral way.77 Adjust- 
ments or settlements may be rescinded or avoided 
for fraud or mistake in a material fact.78 A mis- 
representation of a material fact, on which the 
acting party relies, and by which a settlement is 
induced, is a fraud and a ground for avoiding the 
settlement.7® But it is otherwise where a statement 
is made without any intention to deceive and the 
other party knows it is not true.8° A misrepresenta- 
tion of a matter of law,’! or a matter of judgment,®? 
or the expression of an opinion in reference to a 
matter equally open to the observation or inquiry 
of both parties,®* is not a fraud, and in the absence 
of the relation of trust and confidence between the 
parties,** or some other peculiar fact or cireum- 
stance,®> does not vitiate the settlement. Conceal- 
ment of material facts of. such nature as to render 
the settlement fraudulent, as, for example, breach 
of conditions whereby the policy has become void, 
will be ground for rescinding the settlement.8* But 
where no fraud is practiced, failure to disclose mat- 
ters of which the other party might have learned 
on proper inquiry will not have that  effect.87 
Duress, that is, constraint by force or threats which 
precludes a party to the adjustment from exer- 


» Assur, 


70. See Accord and Satisfaction |150 NW 174. on the same policy, that he was a 
te Cred ..02 0. Mo.—Young y. Pennsylvania F.|German and did not “understand” 
71. Markham Shingle Co. v. Royal |iIns. Co., 269 Mo. 1, 187 SW 856;|that he was settling both claims, 
Ins. Co., 106 Wash. 309, 179 P 799. Shockey v. Fidelity-Phenix F. Ins. | of itself was insufficient to avoid the 
72. Markham Shingle Co. v. Royal] Co., (A.) 191 SW 1049. settlement for fraud or mistake. 
Ins. Co., 106 Wash. 309, 179-P° 799. Mont.—Saville v. AStna Ins. Co., 8} Home F. Ins. Co. v. Bredehoft, 49 

73. Edwards v. Svea F., etc., Ins. |} Mont. 419, 20 P 646, 3 LRA 542. Nebr. 152, 68 NW 400. 

Co., 140 Minn. 285, 170 NW 206. Nebr.—Nebraska, etc., Ins. Co. v. 79., Georgia «Home .Ins: . Cow oN 

74, Johnson vy. St. Paul F., etc.,|Segard, 29 Nebr. 354, 45 NW 681. Warten, 113 Ala. 479, 22 S 288, 59 
Ins. Co., (Nebr.) 178 NW 926. N. Y.—Hudson y. Glens Falls Ins. | AmSR 129. 

75. Georgia Home. Ins.. Co., ..v. | Co., 218 N. Y.,133,,112 NE. 728, DRA 80. Samchuck vy. Insurance Co. of 
Warten, 113 Ala. 479, 22 S 288, 59|1917A 482; Belt v. American Cent.| North America, 91 Or. 692, 179 P 
AmSR 129. Ins. Co., 148 N. Y. 624, 43 NE 64 [rev | 257. 

76. Howard v. Georgia Home Ins.|74 Hun 448, 26 NYS 692]; Berry 81. Ala.—Georgia Home Ins. Co. 
Co., 102 Ga. 137, 29 SHE 148; German |v. American Cent. Ins. Co., 132 N. Y.| v. Warten, 113 Ala. 479, 22 S 288, 59 


F.. Ins. Co. v. Seibert, 24 .Ind. A. 
279, 56 NE 686. 

77. Saville v. London, etc., F. Ins. 
Co., 8 Mont. 431, 20 P 650; Saville 
vy. Adtna Ins. Co., 8 Mont. 419, 20 P 
646, 3 LRA 542. 

7g. U. S.—Fire Ins. Assoc. v. 
Wickham, 141 U. S. 564, 12 SCt 84, 
35 L. ed. 860. 

Ala.—Georgia Home Ins. Co. v. 
Warten, 113 Ala. 479, 22 S 288, 59 
AmSR 129; Christian v. Niagara F. 
Inse,©o,, 1019 Ala. 9634, 040iS i304, 

Cal.—Stockton Combined Harvest- 
er, etc., Works v. Glens Falls Ins. 
Co.3 98 Cali 557, 33) PuiGdd. 

Ill—American Ins. Co. v. Craw- 
ford, 89 Ill. 62; Burnham v. Lamar 
Ins. Co., 79 Tll. 160; Phoenix Ins. Co. 
v. Van Allen, 20 Ill. A. 149. 

Ind.—McLean vv. KEquitable L. 
Soe., 100 Ind. 127, 50 AmR 
German: FY Ins,, Co. v. Seibert, 
24 Ind. A. 279, 56 NE 686. 

Ky.—Prussian Nat. Ins. Co. v. 
Terrell, 142 Ky. 732, 1385 SW 416; 
Titus v. Rochester German Ins. Co., 
97 Ky. 567, 31 SW 127, 17 KyL 385, 
53 AmSR 426, 28 LRA 478; London, 
etc., Ins. Co. v. Oaks, 15 Kyl 540. 

La.—Godchaux v. Merchants’ Mut. 
Ins. Co., 34 La. Ann. 235; Matthews 
v. General Mut. Ins. Co., 9 La, Ann. 
590. 

Me.—Potter v. Monmouth Mut. F. 
Ins. Co., 63 Me. 440. 

Mass.—Brown v. Hartford F. Ins. 
Co., 117 Mass. 479. 

Mich.—Fuhrman v. Sun Ins. Office, 
180 Mich. 439, 147 NW 618, AnnCas 
1916A 466. : 

Minn. — Johnson We Minnesota 
Farmers’ Mut. Ins. Co., 128 Minn. 1, 


779; 


49, 30 NE 254, 28 AmSR 548; Fau- 
gier v. Hallett, 2 Johns. Cas. 233. 

Pa.—Miller v. Iron City Mut. F. 
Ins. Co., 4 Pa. Super. 605. 

R. I—Remington v. Westchester 
Ha inset CO. a4 ale oa. 

‘: Tex.—German F. Ins. Co. v. Gibbs, 
42 Tex. Civ. A. 407, 92 SW 1068, 96 
SW 760. 

Vt.— Platt v. Continental Ins. Co., 
62 Vt. 166, 19 A 637. 

Wis.—Commercial Bank v. Fire- 
men’s Ins. Co., 87 Wis. 297, 58 NW 
391. 

Ont.—Queen Ins. Co. v. Devinney, 
25. Grant Cha ius C,)- 304... But see 
British America Assur. Co. v. Wil- 
kinson, 23 (Grant) Ch. CU. CC.) Voll 
(where insurer entered into a com- 
promise after an independent inves- 
tigation made by its agents). 

[a] Mutual mistake of fact.—A 
settlement made under the influence 
of a mutual mistake of facts will 
be set aside. Penn Furniture Co. 
v. Lumbermen’s Mut. F. Ins. Co., 
47 Pa. Super. 77. 

[b] A misstatement of fact in 
the proof of loss, made after the in- 
surer and the insured have settled 
the damages in dispute, is not a 
proper subject of suit or defense, 
where the insurer did not rely on 
the misstatement, and it was per- 
functorily made without fraudulent 
intent. Peterson v. Hartford F. Ins. 
Co., 93 Nebr. 448, 140 NW _ 761; 
Sprinefield F. & M. Ins. Co. v. Peter- 
son, 93 Nebr. 446, 140 NW 760. 

[c] Failure of foreigner to under- 
stand settlement.—Testimony of a 
party to a compromise of two claims 
against an insurance company, based 


AmSR 129. 
Ill.—Royal Ins. Co. v. Roodhouse, 
25) DN AL G6i. 
Mich.—Mayhew v. Phcenix Ins. Co., 
23 Mich. 108. 
Mo.—Ordway v. 
Coz 35, Mow As 4263 
Oh.—AXtna Ins. Co. v. Reed, 33 Oh. 


Continental Ins. 


St.. 283. 
But see Berry v. American Cent. 
Ins: 1 CO.) lee. ONG Ys, 629930. ING 254, 


28 AmSR 548 [foll Hudson v. Glens 
Malis Ins. -Cove 21S AN py aboes  Lle, INR 
728, LRA1917A 482] (where the in- 
sured was a person of little busi- 
ness experience and relied upon the 
representations as to the law which 
the insurer’s adjuster falsely made 
to him). 

82. Georgia Home Ins. Co. 
Warten, 113 Ala. 479, 22 S 288, 
AmSR 129. 

83. Georgia Home Ins. Co. v. 
Warten, 113 Ala. 479, 22 S. 288, 59 
AmSR 129; American Ins. Co. v. 
Crawford, 7 Ill. A. 29; Mayhew v. 
Phenix, Ins... Co.,/ 238e9 Michie 105. 
Aptna Ins, , Co.’ v.. Reedy 33 Oh. 
St. 2838. 

84. Georgia Home Ins. Co. v. 
Warten, 113 Alas 479; 22 S: 288) 59 
AmSR 129; Mayhew v. Phenix Ins. 
Gos -231. Mich.. LOS. 

85. Georgia Home 
Warten, 113 Ala. 479, 
AmSR 129. 

g6. American Ins. Co. v. Barnett, 
738 Mo. 364, 39 AmR 517; Colonius 
v. Hibernia F. Ins. Co., 3 Mo. 


Stache v. St. Paul F. & M. 
Ins. Co., 49 Wis. 89, 5 NW 36, 35 
AmR. 772. 


Vv. 
59 


INS). eons vc 
22 S 288, 59 
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eising his free will, is ground for setting it aside.®® 
But refusal to pay or settle without litigation does 


not ordinarily constitute duress.%? 


[§ 538] B. Appraisal and Arbitration °—1. Un- 
Validity and Construc- 
A general arbitration clause re- 
quiring submission to arbitrators of the liability of 
the company before action can be brought on the 
policy is invalid as an agreement ousting the courts 
But, unless it is otherwise 
provided by statute,°? a clause in the policy requir- 
ing submission to arbitration of any disagreement 
as to the amount of the loss, before action can be 
brought on the policy, thus in effect making arbi- 
tration a condition precedent to recovery, is general- 


der Policy Provisions—a. 
tion of Provisions. 


of their jurisdiction.®4 


88. Ostrander F. Ins. § 368. 

89. Mayhew v. Phenix Ins. 
23 Mich. 105. 

_ 90. Arbitration generally see Ar- 
bitration and Award 5 C. J. pl. 

91. U. S.—Schollenberger v. Phe- 
Mix sins. Cogs 20 SEN Gas. WNo; (12/4765 
Trott v. City Ins. Co., 24 BF. Cas. No. 
aS Ole Olitl 489. 

Fla.—Hanover F. In Com we 
Lewis, 28 Fla. 209, 10 S 297. 

Me.—Dunton vy. Westchester F. 
Ins: Co., £04 Me. 372, 71 A 1037, 20 
LRANS 1058; Fisher v. Merchants’ 
Ins: Co., 95 Me. 486, 50 A282, 85 
AmSR 428; Stephenson v. Piscata- 
qua F. & M. Ins. Co., 54 Me. 55. 

N. H.—Leach v. Republic F. Ins. 


Co., 


@o:,, 58 IN. 245. 
N. Y.—Mark v. National F. Ins. 
Co., ve ELUnw ole feito) Ne oN. OOS 


mem]. 

Que.—Pharand v. Lancashire Ins. 
Co., 18 Que. Super. 35. 

92. See statutory provisions. 

{a] In Arkansas, under Kirby 
Dig. § 4382, a clause of an insurance 
policy providing that in event of 
disagreement as to the amount of a 
loss the matter shall be determined 
by arbitration is void. Insurance 
Co. of North America v. Kempner, 
132 Ark. 215, 200 SW 986; Firemen’s 
Ins; Co. "v2 Davis; 130 Ark. 576, 198 
SW 127. 

Statutes under which provision 
eas condition precedent see infra 
§ ; 

93. U. S.—Hamilton v. Home Ins. 
Cons) Us sre ssh eset Les. ylos 
L. ed. 708; Hamilton v. Liverpool, 
etc., Ins. Co., 186 U. S. 242, 10 SCt 
945, 34 L. ed. 419; Commercial Union 
Assur. Co. v. Dalzell, 210 Fed. 605, 
127 CCA 241; Kahnweiler v. Phoenix 
Ins. Co., 57 Fed. 562 [rev on other 
grounds 67 Fed. 483, 14 CCA 485]; 
Gauche v. London, etc., Ins. Co., 10 
Fed. 347, 4 Woods 102; Yeomans v. 
Girard... & M. Ins. Co, 30 EF. Cas: 
No. 18,136. 

Ala.—Pheenix Assur. Co., Lid. v. 
Blumberg Shoe Co., 85 S 815; Head- 
ley v. Aitna Ins. Co., 202 Ala. 384, 80 
‘S 466; Western Assur. Co. v. Hall, 
112 Ala. 318, 20 S 447. 

Fla.—Southern Home Ins. Co. v. 
Faulkner, 57 Fla. 194, 49 S 542, 1381 
AmSR 1098; Hanover F. Ins. Co. v. 
Lewis, 28 Fla. 209; 10 S 297. 

Ga.—Eberhardt v. Federal Ins. Co., 
14 Ga. A. 340, 80 SE 856. 

iJ].—Pheenix Ins. Co. v. Lorton, 
S09) Til A. 63. 

Ind.—Providence Washington Ins. 
Co. v., Wolf, (A.):72 NE 606; Ver- 
non Ins., etc., Co. v. Maitlen, 158 
Ind. 393, 63 NE 755; Germania. F. 
Ins. Co. v. Warner, 13 Ind. A. 466, 
41 NE 969. 

Iowa.—Westenhaver v. German- 
American Ins. Co., 113 Iowa 726, 84 
NW 717; George Dee, etc., Co. v. 
Key City F. Ins. Co., 104 Iowa 167, 
713 NW 594; Zalesky v. Home Ins. 
‘Co., 102 Towa 613, 71 NW 566; Lesure 
Lumber Co. vy. Mutual F. Ins. Cor; 
101 Iowa 514, 70 NW 761. 
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ly held to be valid.%? 
clause to be binding it must definitely provide at > 


[§§ 537-538 


In order for an arbitraticu 


least for the number of arbitrators, and the mode 


quiring him to 


Construction. 


of action.%7 


Ky.—Continental Ins. Co. y. Val- 
landingham, 116 Ky. 287, 76 SW 22, 
25 KyL 468, 105 AmSR 918. 

Me.—Dunton v. Westchester F. 

Ins. Co., 104 Me. 372, 71 A 10387, 20 
LRANS 1058; Fisher v. Merchants’ 
Ens. .©0.58195 Me. 486, 50: A 282, 85 
AmSR 428. 
_ Mass.—Boston Universalists Sec- 
ond Soe. v. Royal Ins. Co., 221 Mass. 
518, 109 NE 384, AnnCas1917E 491; 
Reed Y. Washington KF. & M. Ins. 
Co., 138 Mass. 572. 

Mich.—Wilms v. New Hampshire 
iY, Ins.’ Co.; 194 Mich. 656, 161 NW 
940; Allen v. Patrons’ Mut. F. Ins. 
Co., 165 Mich, 18, 130 NW 196; Hoga- 
done v. Grange Mut. F. Ins. Co., 138 
Mich. 339, 94 NW 1045; Kersey v. 
Phoenix kns; Co.) Lobs Micha 10/97 
NW 57; Kearney v. Washtéenae Mut. 
KF. Ins. Co., 126 Mich. 246, 85 NW 
733; Denton v. Farmers’ Mut. F. Ins. 
Co., 120 Mich. 690, 79 NW 929; Chip- 
pewa Lumber Co. v. Phenix Ins. Co., 
80 Mich. 116, 44 NW 1055. See also 
Raymond v. Farmers’ Mut. F. Ins. 
Co., 114 Mich. 386, 72 NW 254 (arbi- 
tration provided for by a by-law of 
a mutual company). 

Minn.—Mosness v. German-Ameri- 
can Ins. Co., 50 Minn. 341, 52 NW 
932; Gasser v. Sun Fire Office, 42 
Minn. 315, 44 NW 252. 4 

Mo.—Cullen v. Insurance Co. of 
North America, 126 Mo. A, 412, 104 
SW 117; Carp v. Queen Ins. Co., 104 
Mo. A. 502, 79 SW 757; McNees v. 
Southern Ins. Co, 69 Mo; A. 232; 
Murphy v. Northern British, etce., 
Co., 61 Mo. A, 323. 

N. J.—Reed v. Firemen’s Ins. Co., 
81 N. J. L. 528, 80 A 462, 35 LRANS 
O40 to WOES Vs Liverpool, etc., Ins. 
Co., 50 N. J. L. 453, 14 A 561; Wolff 
Vv. Liverpol, etc., Ins. Co., OMEN nae 
Le J. 325. 

N. Y.—Silver v. Western Assur. 
Co., 164 N. Y. 381, 58 NE 284; Yendel 
v. Western Assur, Co., 21 Misc. 348, 
47 NYS 141. 

N. C.—Herndon v. Imperial F. Ins. 
Co., 107 N.. C. 183, 12 SH 126; Pioneer 
Mfg. Comnay. Pheenix Assur. Co., 106 
IN Pe Oe PA OES OI 

N. D.—Leu v. Commercial Mut. F. 
ins. Co, tb IN. oD: 36.0, 10m INiWi oO. 

Oh, —Graham Vv. German American 
Ins. Co., 75 Oh. St. 374, 79 NE 930, 
15 LRANS 1055, 9 AnnCas 79; Phe- 
hix Wns. Conmy. Carnahan, 63 Oh st. 
258, 58 NE 805; Commercial Union 
Assur. Co. v. Weinberger, 23 Oh. 


; Cir. Ct. N. S. 246; Hamilton v. Fire- 


man’s Ins. Co., 
CincLBul 209. 

Or.—Stemmer v. Scottish Union, 
etc, Ins. _Cos 33h Or: 65.149) Pi bss: 
53 P 498: 

Pa.—Mentz v. Armenia F. Ins. Co., 
33 LegInt 239. 

R. I.—Early v. Providence, etce., 
Ins. LCosecl sR toes Os Om Al Do La) 
AmSR 750; Grady v. Home F., ete, 
IMS! ECO. 2s Eta TOO Nn 6.5) ee Ann alo ge 
LRANS 288. _ 

Tenn.—Palatine Ins. Co. v. Morton- 
Scott-Robertson Co., 106 Tenn. 558, 


4 OhS&CP 407, 29 


of their selection.®* 
arbitration, the insured cannot be required to go out 
of the state for that purpose. 


Under a clause providing for 


A provision re- 
do so, as a condition precedent, 


would be against public policy and void.%® 


Stipulations for submissions to as- 


certain the ‘‘amount of loss or damage’’ are to be 
construed to signify a proceeding to appraise and 
estimate the damage to the property described, but 
not to embrace the question of ownership or any 
other matter which goes to the root of the cause 


61 SW 787. 

Tex.—American Cent. Ins. Co. v. 
Bass, 90 Tex. 380, 38 SW 1119; Scot- 
tish Union, etc:, Ins. Co. v. Clancy, 
71 Tex. 5, 8 SW 630; Springfield F. 
&) - My 7 ins:2sCorcv.9 | Barnett, (Give 
A.) 213 SW 365; Philadelphia Fire 


Snes V.. Colzin= (Civ. A.) 33 SW 
Va.—North British, etc. Ins. Co. 


v. Robinett, 112 Va. 754, 72 SE 668. 
Wash.—Goldstein v. Hartford Nat. 
nee Ins. Co., 106 Wash. 346, 180: P 
Wis.—Chapman v. Rockford Ins. 
Co., 89 Wis. 572, 62 NW 422, 28 LRA 
405; Phoenix Ins. Co. v. Badger, 53 
Wis. 288, 10 NW 504. 
La 


Eng.—Spurrier Vv. 
[1902] A. C. 446. 

Manchester F. 
29 ‘Cane is.'Cut 139. 


Can.—Guerin vy. 
Assur. Co., 

B. C.—In re Hudson’s Bay Ins. Co., 
ee SRM CH Hs 

N. B.—Adams v. National Ins. Co., 
Z0U'Ne Bc ob98 

N. S.—Harrison v. Western Assur. 
Co., 35 N. S. 488. 

Ont.—Ulrich v. National Ins. Co., 
42. UU. CQO. VB! 144% “But> see ole 
v. London Mut. F. Ins. Co., 15 Ont. 
L. 619, 10 OntWR 930 (policy pro- 
vision not binding because more 
stringent and onerous than _ the 
statutory provision). 


Que.—Pharand v. Lancashire Ins. 
Co., 19 Que. Super. 35. 


Cloche, 


[a] In Nebraska (1) an admit- 
tedly | -different doctrine obtains. 
Phoenix Ins. Co. v. Zlotky, 66 Nebr. 


584, 92 NW 736. (2) And it is held 
that a provision against the bringing 
of an action on the policy, until 
after an award by arbitration, ‘“fix- 
ing the amount” due after loss, is 
void, the effect of such provision be- 
ing to oust the courts of their legiti- 
mate jurisdiction. Phcenix Ins. Co. 
v. Zlotky, 66 Nebr. 584, 92 NW 736: 
Hartford F. Ins. Co. v. Hon, 66 Nebr. 
555, 92 NW .746, 103 AmSR 725, 60 
LRANS 436; Insurance Co. of North 
America v. Bachler, 44 Nebr. 549, 62 
NW 911; Home F. Ins. Co. v. Bean, 
42 Nebr. 537, 60 NW 907, 47 AmSR 
711; German-American Ins. Co. v. 
Etheron, 25 Nebr. 505, 41 NW 406. 
94. Case v. .Manufacturers’ F. & 


My Ins."Co:, 82/Cal, 263, 21 1p) 843,928 


P 1083; Attna Ins. Co. v. McLead, 57 
Kan. 95, 45 P 73, 57 AmSR 320; Mark 


v. National F. Ins. Co., 24 Hun 561 
[aff 91 N. Y. 663 mem]. 

95. American Cent. Ins. Co. v. 
Simpson, 43 Ill, A. 98. 

96. American “Cent. Ins. Co. v. 


Simpson, 43 Ill. A. 98. 

97. Royal Ins. Co. v. Waters, 8 
Ky. Op. 772; Dunton y. Westchester 
Wins: 1Co.,° 104" Me. 372, 7" Ay 10387; 
20 LRANS 1058. 

[a] The stipulation in the Maine 
standard policy is to be so construed. 
National Furniture Co. vy. Prussian 
Nat. Ins. Co., 112 Me. 557, 91 A 785; 
Dunton v. Westchester F. Ins. Co., 
thee 372, 71 A 1037, 20. LRANS 


For later cases, developments and ckanges in the law see cumulative Annotations, same title, page and note number. 


‘ 


> 


§§ 539-540] 


[§ 539]; b. In Case of Total Loss. A stipulation 
for appraisal or arbitration has been held applicable 
in cases of total as well as of partial loss;®* but 
there are authorities to the contrary.°® 
policy covers a case where there is a dispute as 
to whether or not the loss was total, insurer is en- 
titled to have that question settled by arbitration.t 

Under valued-policy statutes which provide that 
in ease of total loss the company shal] pay the 
amount of the insurance, a stipulation in the policy 
for appraisal or arbitration is not applicable in case 
And if the insured consents to arbi- 
tration, where there has been a total loss, it is with- 


of total loss.? 


98. U. S.—wWilliamson vy. Liver- 
pool, etc, Ins. Co., 122 Fed. 59, 58 
CCA 241. 


Ala.—Rutter v. Hanover F. Ins. 
€o,,7 138 Ala. 202, 350S)33. 

La.—Hart v. Springfield F. & M. 
Ins. Co., 136 La. 114, 66 S 558. 

Mich.—Chippewa Lumber Co. v. 
Phenix Ins. Co., 80 Mich. 116, 44 NW 
1055. 

Minn.—Gasser v. Sun Fire Office, 
42 Minn. 315, 44 NW 252. 

N. J.—Stout v. Phcenix Assur. Co., 
65 N. J. Eq. 566, 56 A 691. 


R. I.—Early v. Providence, etc., 


IinsiCoxeol Feet, 220;006 A io3,. 140 
AmSR 750. 
99. Lang v. Eagle F. Ins. Co., 12 


App. Div. 39, 42 NYS 539; Rosen- 
wald v. Phoenix Ins, Co., 50 Hun 172, 
3 NYS 215; Pennsylvania F. Ins. Co. 
ve Carnahan, £19 Oh. ;Cir. .Ct.. 114,710 
Oh. Cir. Dec. 186; Phoenix Ins. Co. 
Vaeromeisy5 Oh. (Cirt Ct. 69%, 8 Oh 
Cir. Dec. 6383; Adams v. National 
Ins (Co.0 20 IN. 1B. A569. See also 
Doxey v. Royal Ins. Co., (Tenn. Ch. 
A.) 36 SW 950 (provision making an 
award a condition precedent to a 
suit not applicable to a building to- 
tally destroyed but only to personal 
property damaged or destroyed). 

1. Yendel v. Western Assur. Co., 
£1 Misc. 348, 41 NYS 141. 

2. Cal.—wWilliams v. Hartford Ins. 
Goi, 54 Cal. 442;'35 AmR, 77. 

Ky.—Hartford F. Ins. Co. v. Bour- 
bon County Ct., 115 Ky. 109, 72 SW 
739, 24 KyL 1850; Merchants’ Ins. 
Co. v. Stephens, 59 SW 511, 22 KyL 
SSM 

Minn.—Oppenheim v. Fireman’s 
Fund Ins. Co., 119 Minn. 417, 138 NW 
7177; Ohage v. Union Ins. Co., 82 Minn. 
426, 85 NW 212. 


Miss.—Scottish Union, etc., Ins. 
Co. v. Skaggs, 114 Miss. 618, 75 S 
437. 

Mo.—O’Keefe v. Liverpool, etc., 


Ins. Co., 140 Mo. 558, 41 SW 922, 39 
LRA 819; Joyce v. St. Paul F. & M. 
JIns. Co;, (A.) 194 Sw2745; Prather 
v. Connecticut F. Ins. Co., 188 Mo. 
A. 653, 176 SW 527; Gragg v. North- 
western Nat. Ins. Co., 132 Mo. A. 
405, 11 SW 1184; Stevens v. Norwich 
Union F. Ins. Co., 120 Mo. A. 88, 96 
SW 684; Marshall v. American Guar- 
antee Mut. F. Ins. Co., 80 Mo. A. 18; 
Jacobs v. North. British, ete., Ins. 
Co., 61 Mo. A. 572; Baker v. Phcenix 
Assur. Co., 57 Mo. A. 559; Jacobs v. 
North British, ete., Ins. Co., 61 Mo. 
eT 572: 

Nebr.—German Ins. Co. v. Eddy, 
386 Nebr. 461, 54 NW 856, 19 LRA 
707. 

Oh.—Pennsylvania F. Ins. Co. v. 
Drackett, 63 Oh. St. 41, 57 NE 962, 
81°AmSR 608; German-American Ins. 
Co. v. McBee, 31 Oh. Cir. Ct. 469. 

Okl.—Springfield F. & M. Ins. Co. 


v. Homewood, 32 Okl. 521, 122 P 
196, 39 LRANS 1182. 
Tex.—National FF. Ins.'° Co. v. 


House, (Civ. A.) 197 SW 476; Atna 
Ins. Co. v. Shacklett, (Civ. A.) 57 
SW 583. 

W. Va.—Teter v. Franklin F. Ins. 
Co., 74 W. Va. 344, 82 SE 40; Hinkle 
vy. North River Ins. Co., 70 W. Va. 


[26 C. J.—27] 


FIRE INSURANCE 


Where the 


[§ 540] c. 


loss.® 


681, 75 SE 54, 

Wis.—Seyk v. Millers’ Nat. Ins. 
Co., 74 Wis. 67, 41 NW 448, 3 LRA 
523; Thompson v. Citizens’ Ins. Co., 
45 Wis. 388; Thompson vy. St. Louis 
Ins. Co., 43 Wis. 459. 

[a] In Iowa the statute which 
only makes the policy prima facie 
evidence of the value of the build- 
ings covered by the policy and to- 
tally destroyed does not render in- 
operative a provision for appraisal 
as a condition precedent. Zalesky v. 
ae Ins. Co., 108 Iowa 341, 79 NW 

3. O’Keefe v. Liverpool, etc., Ins. 
Co., 140 Mo. 558, 41 SW 922, 39 LRA 
819; Joyce v. St. Paul F. & M. Co., 
(Mo. A.). 194 SW 745; Prather v. 
Connecticut F. Ins. Co., 188 Mo. A. 
653, 176 SW 527; Pennsylvania F. 
Ins. 7Co.v.s Drackett; 63° Oh.) St. 41, 
57 NE 962, 81 AmSR 608. 

4. UWarmon v. Stuyvesant Ins. Co., 
170 Mo. A. 309, 156 SW 87. 

5. Cal.—Farnum v. Phenix Ins. 
Co., 83 Cal. 246, 23 P 869, 17 AmSR 
233; Cowan v. Phenix Ins. Co., 78 
Cal. 181, 20 P 408. 

Kan.—Capitol Ins. Co. v. Wallace, 
50 Kan. 453, 31 P’ 1070, 48 Kan. 400, 
CHS Ty 22 BAS 55 

Ky.—Pheenix Ins. 
127 SW 1008; Insurance Co. of North 
America v. Forwood Cotton Co., 12 
KyL 846. 

Mass.—Bergeron  v. Mechanics’, 
cise Ins. Co., 226 Mass. 236, 115 NE 

Mich.—Kersey v. Phoenix Ins. Co., 
135 Mich. 10, 97 NW 57; Hogadone 
v. Grange Mut. F. Ins. Co., 133 Mich. 
339, 94 NW 1045; Brock v. Dwelling 
House Ins. Co., 102 Mich. 583, 61 NW 
67, 47 AmSR 562, 26 LRA 623. 

Minn.—Kelly v. Liverpool, etce., 
Ins. Co., 94 Minn. 141, 102 NW. 380, 
110 AmSR 351. 

Mo.—James v. Illinois Ins. Co., 135 
Mo. A. 247, 115 SW 478; Gragg v. 
Northwestern Nat. Ins. Co., 132 Mo. 
A. 405, 111 SW 1184; Stevens v. 
Norwich Union F. Ins. Co., 120 Mo. 
A. 88, 96 SW 684; Murphy v. North- 
ern British, etc., Co., 61 Mo. A. 323. 

Mont.—Randall v. Lancashire Ins. 
Co., 10 Mont. 367, 25 P 961; Randall 
v. Phoenix Ins. Co., 10 Mont. 362, 
252? 96.0. 

N. Y.—Rosenwald v. Phenix Ins. 
Co.) 50x Hun 172), 38. NYS) 215, 

N. C.—Pioneer Mfg. Co. v. Phenix 
Assur. Co., 106 N. C. 28, 10. SH.1057. 

Oh.—Pheenix Ins. Co. v. Carnahan, 
63 Oh... St. 258, 58 NE 805; Weil v. 
Connecticut F. Ins. Co., 23 Oh. Cir. 
Ct. N.2Sx 281. 

Pa.—Moyer v. Sun Ins. Office, 176 
Pa. 579, 35. A (221, 53 AmSR 690. 

Tex.—Virginia F. & M. Ins. Co. v. 
Cannon, 18 Tex. Civ. A. 588, 45 SW 
945. 

Wis.—Vangindertaelen v. Phenix 
Ins. Co., 82 Wis. 112,51 NW 1122, 
33 AmSR 29. 

Wyo.—Kahn y. Traders’ Ins. Co., 
4 Wyo. 419, 34 P 1059, 62 AmSR 47. 

N. S.—Harrison v. Western Assur. 
Co., 35 N. S. 488; Margeson v. Guard- 
jan H., ete; PAssur, Co 31 N.S.) 359. 

[a] A written statement of dis- 
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| out effect upon his rights.* But where an insurer de- 
mands an appraisal under the terms of his policy, he 
will not be permitted to reject the appraisement on 
the ground that the policy being a valued poliey and 
the loss being total did not permit an appraisement.* 
Necessity for Disagreement. 
provisions in policies for appraisement or arbitra- 
tion are usually conditioned on failure or inability 
of the parties to agree as to the amount of the 
And under provisions thus conditioned, un- 
less there has been such a disagreement, it 1s not 
necessary to resort to an appraisement or arbitra- 
tion before suing on the policy.® 


The 


If there is no 


agreement and the selection of an 
appraiser by the parties is sufficient 
evidence of disagreement. Fowble v. 
Phoenix Ins. Co., 106 Mo. A. 527, 81 
SW 485; Carp v. Queen Ins. Co., 104 
Mo. A. 502, 79 SW 757. 

{b] Demand for arbitration.— 
Where the insurer, knowing the 
amount claimed by the insured, de- 
mands arbitration, this act on its 
part indicates a disagreement be- 
tween the parties. Kersey v. Phe- 
nix Ins. Co., 1385 Mich. 10, 97 NW 57; 
Pheenix Ins. Co. v. Carnahan, 63 Oh. 
St. 258, 58 NE 805. 

{c] Entering into arbitration.— 
The fact that both parties entered 
into the arbitration is conclusive 
proof that such disagreement ex- 
isted as justified arbitration. Ker- 
sey v. Phcenix Ins. Co., 135 Mich. 
10, 97 NW 57. 

{[d] Offer and refusal of settle- 
ment.—Where the insurer offers a 
sum which the insured refuses, there 
is a disagreement. Pioneer Mfg. Co. 
v. Phoenix Assur. Co., 106 N. C. 28, 
10 SE 1057. 

[e] A disagreement as to the 
basis of estimating the loss is not 


within the purview of this condi- 
tion. Virginia F. & M. Ins. Co. v. 
45 SW 


Cannon, 18 Tex. Civ. A. 588, 
945 


{f] Contention as to additional 
insurance.—A contention between 
the parties to a policy as to whether 
additional insurance had been taken, 
which would render the policy void, 
is not a “disagreement as to the 
amount of the loss,” although if 
both policies had been valid, the loss 
would have been divided. Nelson v. 
Atlanta Home. Ins. Co. 120 N. C. 
302, 27 SE 38. 

{[g] Mere refusal to pay amount 
demanded (1) and offer of less sum 
does not constitute such disagree- 
ment. Springfield F. & M. Ins. Co. v. 
Barnett, (Tex. Civ. A.) 213 SW 365. 
(2) Merely declining to pay the sum 
fixed in the itemized account of the 
insured is not a disagreement. Con- 
tinental Ins. Co. v. Vallandingham, 
116 Ky. 287. 76 SW 22, 25 Kyl 468, 
105 AmSR 218. 

{h] Arbitration entered into be- 
fore there is any disagreement as to 
the amount of loss is not valid un- 
der the terms of the policy, and may 
be revoked. Harrison v. Hartford 
EF. Ins. Co., 112 Iowa 77, 883 NW 820. 

6 U. S.—Phenix F. Assur. Co. v. 
Murray, 187 Fed. 809, 109 CCA 569; 
Harrison vy. Hartford F. Ins. Co., 59 
Fed. 732. ; 

Ill.— Williams v. American Ins. 
Co., 196 Ill. A. 370; Hanover F. Ins. 
Co. vivHarper, 77 Tlic An 4638. 

Iowa. — Garretson v. Merchants’, 
etc., F. Ins. Co., 114 Iowa 17, 86 NW 
32. 

Ky.—Pheenix Ins. 
127 SW 1008. 

Mass.—Hayes v. Milford Mut. F. 
Ins. Co., 170 Mass. 492, 49 NE 754. 

Minn.—Kelly v. Liverpool, etce., 
Ins. Co., 94 Minn. 141, 102 NW 380, 
110 AmSR 351; Fletcher v. German- 
American Ins. Co., 79 Minn. 337, 82 
NW 647. 


Co. v. Adams, 


418 [26C.J.] 


such disagreement, but total denial of liability on 
the part of the insurer, arbitration is not required.’ 
If the insurer, after receiving proofs of loss, makes 
no effort to agree with the insured upon the amount 
of the loss but gives notice that a difference has 
arisen and demands the appointment of appraisers,® 
or if there is no disagreement but the insurer sim- 
ply fails and refuses to take any action looking 
to the ascertainment of the amount of the loss,® 
the insured may bring his action. 

[§ 541] d. Demand—(1) Necessity For. An 
appraisement is necessary only when demanded by 
one or the other of the parties to an insurance ¢on- 
tract.1° 

[§ 542] (2) By Whom Made. According to 
some of the authorities it is the duty of the in- 
sured to demand or take the initiative to procure 
a compliance with a stipulation for arbitration or 
appraisal,'! and in the absence of a legal excuse 
therefor,!? his failure to do so will prevent him 
from maintaining a suit on the policy.’ But ac- 
cording to a number of authorities this is not true, 
and where the insurer does not demand or take 
steps to procure the arbitration or appraisal pro- 
vided for, the insured may bring his suit,1* even 


Mo.—Ball v. Royal Ins. Co., 


Mo. A. 34, 107 SW 1097. 335; Murphy v. 
N. C.—Pioneer Mfg. Co. v. Phoenix | etc., Co., 
Assur. Co., 106 N. C. 28, 10 SE 1057. 12. 


Oh.—Ohio Farmers’ Ins. Co. v. 
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129Nees v. Southern Ins. Co., 61 Mo..A. 
Northern British, 
61 Mo. A. 323. 

Graham y. German American 
Ins. Co., 75 Oh. St. 374, 79 NE 930, 


[§§ 540-544 


though under the stipulation the duty to de- 
mand rests as much upon one party as upon the 
other.*® 

[§ 543] (8) Sufficiency. The demand must be 
made in such direct and explicit terms that a person 
of ordinary intelligence may fairly understand that 
a submission to appraisers for ascertainment of the 
loss is requested.’ A demand made in accordance 
with the provisions of the policy is, however, suffi- 
ciently definite.’ Tender of an agreement for arbi- 
tration drawn in strict conformity with the terms 
of the policy, with a letter asking the insured to 
sign such agreement, is a written request for arbi- 
tration within the meaning of a policy.1® If there 
are two losses covered by the same policy, the de- 
mand for arbitration must include both.’® <A de- 
mand for the appraisal of salvaged goods alone is 
not authorized by a policy providing that the amount 
of the loss shall be ascertained by appraisers in 
case of disagreement, and the insured is justified 
in declining it.?° 

[§ 544] (4) Time for Making. Demand for ap- 
praisal or arbitration must be made within the time 
prescribed by the policy.24, Where the policy pro- 


Co., 1 WklyNC 852. 
S. D.—Nerger v. Equitable Fire 
Assoc., 20 S. D. 419, 107 NW. 581. 
Tex.—Virginia F. & M. Ins. Co. v. 
Cannon, 18 Tex. Civ. A. 588, 45 SW 


Titus, 82 Oh. St. 161, 92 NE 82. 


Pa.—Rice v. Palatine Ins. Co., 17 
Pa. Super. 261. 
R. I.—Messler v. Williamsburg 


City F. Ins. Co., 42 R. I. 460, 108 A 
832; De Paola v. National Ins. Co., 
38 R. I. 126, 94 A 700. 

Tex.—Springfield F. & M. Ins. Co. 
v. Barnett, (Civ. A.) 213 SW 365; 
American F. Ins. Co. v. Stuart, (Civ. 
A.) 38 SW 3895; Manchester FE. Ins, 
Co, v. Simmons, 12 Tex. Civ. A. 607, 
385 SW 722. 

Wis.—Pheenix Ins. Co. v. Badger, 
53 Wis. 283, 10 NW 504. 

[a] Dispute within time limited. 
—If there was no dispute as to the 
amount of the loss, within the time 
limited by the policy, the insured 
may bring his action, although there 
was a dispute thereafter. Hayes v. 
Milford Mut. F. Ins. Co,, 170 Mass. 
492, 49 NE 754. 

7. See infra § 574. 

8 Boyle v. Hamburg-Bremen F, 
Ins. Co., 169 Pa.349, 32: A 553. 

9. Manchester F. Ins. Co. v. Sim- 
mons, 12 Tex. Civ. A. 607, 35 SW 
122. 

10. Houseman v. Globe, ete, F. 
Ins; Co.,.78 W. Va.°586, 89 SH.269. 

Waiver by failing to demand see 
infra § 572. 

11. Adams v. South British, etc., 
B.. (&  MorinsscCoiwWsiCal. aosyt dase 
627; McNees v. Southern Ins. Co., 
69 Mo. A. 232; Murphy v. Northern 
‘British, etc., €o., 61 Mo. A. 323; 
Graham: vy. German American Ins. 
Co. 75 (Oh St: 374,0'79 NE 930,015 
LRANS 1055, 9 AnnCas 79 [overr 
Grand Rapids F. Ins. Co. v. Finn, 
60 Oh. St. 513, 54 NE 545, 71 AmSR 


736, 50 LRA 555; German Ins. Co. 
v. Kistner, 26 Oh. Cir. Ct. 569]. See 
also Commercial Union Assur. Co., 


Ltd. v. Schumaker, (Ind. A.) 119 NE 
532 (where the iasured has an equal 
right with the insurer to demand an 
appraisal of loss and fails to exer- 
cise it, he is estopped from relying 
upon insurer’s failure to do so). 

[a] Under the arbitration clause 
in the standard insurance policy it is 
the duty of insured to demand arbir 
tration as a condition precedent to 
his right to sue. Swearinger v. Pa- 
cific F. Ins. Co., 66 Mo. A. 90; Mc- 


15 LRANS 1055, 9 AnnCas 79. 

13. See cases supra note ll. 

14. U. S—Kahnweiler v. Phenix 
Ins. Co., 67 Fed. 483, 14 CCA 485. 

Ga.—Goldberg v. Provident Wash- 
inate Ins. Co., 144 Ga. 783, 87 SEH 
1077. 

Ill.—Commercial Ins. Co. v. Robin- 
son, 64. Ill. 265, 16 AmR 557; Con- 
cordia F. Ins. Co. v. Bowen, 121 Ill. 
A, 36. (2Contra” Phoenix “Ins. Co.* 'v. 
Lorton, 109 Ill. A. 68. 

Iowa.—Garretson v. Merchants’, 
etc., F. Ins. Co., 114 Towa 17, 86 
NW 32; Lesure Lumber Co. v. New 
York Mut. F. Ins. Co., 101 Iowa 
514, 70 NW. 761. 

Kan.—Amusement Syndicate Co. v. 
Prussian Nat. Ins. Co., 85 Kan, 367, 
116 P 620; Capitol Ins. Co. v. Wal- 
lace, 48 Kan. 400, 29 P 755. 

Ky.—Sun Mut. Ins. Co. v. Crist, 
39 SW 837, 19 KyL 305; Citizens’ 
ees Co. v. Bland, 39 SW 825, 19 KyL 

Mich.—Blake v. Farmers’ Mut. 
Lightning Protected F. Ins. Co., 194 
Mich. 589, 161 NW 8:90; National 
Home Bldg., etc. Assoc. v. Dwell- 
ing House Ins. Co., 106 Mich. 236, 64 
NW 21;  Nurney v. Union Ins. Co., 
63 Mich. 638, 80 NW 352; Nurney v. 
Fireman’s' Fund Ins. Co., 63 Mich. 
633, 30 NW: 350, 6 AmSR 338. 

Mont.—Randall v. Liverpool, etce., 
Ins. Co., 10 Mont. 368, 25 P 962; Ran- 
dall v. Lancashire Ins. Co., 10 Mont. 
367, 25 P 961; Randall v. American 
FE. Ins. Co.,. 10 Mont. 340, 25 P 9538, 
24 AmSR 50. 

N. Y.—Chainless Cycle Mfg. Co. v. 
Security Ins. Co., 169 N. Y. 304, 62 
NE 392 [aff 52 App. Div. 104, 64 
NYS 1060]; Lawrence v. Niagara F. 
Ins? Co, 2.eADpI Dive 267) V38T INYS 
811 [aff 154 N. Y. 752 mem, 49 NE 
1099 mem]. 

N. D.—Norris v. Equitable Fire 
Assoc., 19 S. D. 114, 102 NW 3806. 

Oki.—Oklahoma F. Ins. Co. v. 
Mundel, 42 Okl. 270, 141 P 415; 
American Ins. Co. v. Rodenhouse, 36 
Okl. 211, 128 P 502; Rochester Ger- 
man Ins. Co. vy. Rodenhouse, 36 Okl. 
378, 128 P 508. 

Pa.—Wright v. Susquehanna Mut. 
F. Ins. Co., 110 Pa. 29, 20 A 716, 
Contra Flaherty v. Germania Ins. 


945, 

Va.—Tilley v. Connecticut &. Ins. 
Co., 86 Va. 811, 11 SE 120. 

Wis.—Vangindertaelen v. Phenix 
Ins. Co., 82 Wis. 112, 51. NW 1122, 33 
AmSR 29; Phoenix Ins. Co. v, Bad- 
ger, 53 Wis. 283, 10 NW 504. 

Wyo.—Kahn v. Traders’ Ins. Co.,, 
4 Wyo. 419, 34 P 1059, 62 AmSR 47. 

N. B.—Bowes v. National Ins. Co., 
20 N. B. 437. 

Ont.—MclIntyre v. National Ins. 
Co., 5 Ont. A. 580; Hughes v. London 
Assur. Co., 4 Ont. 293. 

{a] Reason for rule.—The arbi- 
tration or appraisal clause is for the 
benefit of the insurer and he must 
invoke it. Continental Ins. Co. v. 
Vallandingham, 116 Ky. 287, 76 SW 
22, 25 KyL 468, 105 AmSR 218; Nor- 
ris v. Equitable Fire Assoc., 19 S. D. 
114, 102 NW 3806; Kahn v. Traders’ 
Ins. Co., 4 Wyo. 419, 34 P 1059, 62 
AmSR 47. 

15. 1. S.—Kahnweiler v. Phenix 
Ins. Co., 67 Fed. 483, 14 CCA 485. 

Kan.—Amusement Syndicate Co. 
v. Prussian Nat. Ins. Co., 85 Kan. 
367, 116 P 620. 

Mich.—Nurney vy. Fireman’s Fund 
Ins. Co., 63 Mich. 633, 30 NW 350, 
6 AmSR 388. 

Okl.—Rochester German Ins. Co. 
Paty pias 386 Okl. 378, 128 P 


Pa.—Wright v. Susquehanna Mut. 
Eicins.!Co.2d0T Pal Boy 120 VA e716. 

16. Grand Rapids F. Ins. Co. v. 
Finn, 60 Oh. St. 518, 54 NE 545, 71 
AmSR 736, 50 LRA 555. 

17. Zalesky v. Home Ins, Co., 102 
Iowa 613, 71 NW 566; Hamilton v. 
Royal Ins. Co., 4 OhS&CP 437, 29 
CinecLBul 106. 

18, Pioneer Mfg. Co. v. Phoenix 
Assur. Co., 106 N..C. 28, 10 SE 1057. 

19. Mechanics’ Ins. Co. v. Hodge, 
re 298, 37 NE 51 [aff 46 Ill. A. 

20. Palatine Ins. Co. v. Morton-- 
Scott-Robertson Co., 106 Tenn. 558, 
61 SW 787. 

21. Covey v. National Union F. 
Ins. Co., 31) Cals! Axn5%79, 161) P35: 
American Cent. Ins. Co. v. Heath, 29 
Tex. Civ. A. 445, 69 SW 2385; Cole: 
v. Canadian F. Ins. Co., 15 Ont. L. 
336, 10 OntWR 906; McIntyre v.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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vides that the loss shall be payable within a certain 
time after the proofs of loss are received, the 
demand for arbitration must be made within that 


time,’? and not only within that time, but early - 


enough to permit arbitration to be had before the 
expiration of the time.2 If no time is preseribed 
such demand must be made within a reasonable 
time,?* depending upon the facts and circumstances 
of the ecase.2> After an action has once been 
brought, although subsequently dismissed, it is too 
late to demand appraisement or arbitration.2¢ And 
after the insurer has filed his defense to an action 
on the policy, an application for the appointment 
of a second appraiser to act with one previously ap- 
pointed by him will not be granted.27 Where either 
party is entitled to demand arbitration, the fact 
that the insured delayed to demand it will not de- 
feat his rights, unless the delay is so great as to 
materially injure the insurer or to render arbitra- 
tion impossible or impracticable.2?8 

[§ 545] (5) Upon Agent. A demand made upon 
an agent authorized to represent the company in 
its general business of soliciting insurance, colleet- 
ing premiums, and issuing policies is sufficient.?9 

[§ 546] (6) Joint Demand. Unless the policy 


National Ins. Co., 5 Ont. A. 580. 

[a] Notice and demand sent by 
‘mail is too late unless it is received 
within time fixed by policy. Covey 
v=. National Union. F. Ins. Co.; “31 


praisement, 


the loss. 
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payment of loss and the right to ap- 
reasonable 
ited to a period of sixty days after 
Springfield F. & M. Ins. Co. 
v. Hays, 57 Okl. 266, 156 P 673, LRA 
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| provides for joint appraisement, a joint demand for 
appraisement by several insurers, especially if any 
of them is not entitled to make such demand under 
his policy, is ineffectual.*° 

[§ 547] (7) Bona Fide Demand. It is, accord- 
ing to some of the decisions, essential that the 
demand be made in good faith with the intention 
to secure the arbitration or appraisal provided for.3! 
But according to other decisions the motive for 
making the demand is not material.*? 

[§ 548] (8) Effect of Demanding or Agreeing 
to Appraisal. The demand by the insurer for an ap- 
praisal ** or an agreement by him to appraise *4 is 
an admission of his liability for some amount, and 
he cannot escape from such admission by subse- 
quently violating the appraisal agreement.®® 

[§ 549] @. Appraisers or Arbitrators and Um- 
pires—(1) Appointment and Qualifications of Ap- 
praisers or Arbitrators. While the usual provisions 
in a policy for appraisement or arbitration require 
the appointment of one appraiser or arbitrator by 
each party and the selection of an umpire by the 
two in the event that they cannot agree, neverthe- 
less it is contemplated that the persons appointed 
by the parties be impartial and disinterested.’® To 


North German Ins. Co. v. Morton- 
Scott-Robertson Co., 108 Tenn. 384, 
67 SW 816; Hickerson v. German- 
American Ins. Co., 96 Tenn. 1938, 33 
SW 1041, 32 LRA 172. 


time is lim- 


eal A 5 OF MGT BNS5: 

22. Cal.— Winchester v. North 
British), ete. Inis.. Co.; (160. Calesd; 
116 P 63, 35 LRANS 404. 

Ky.—Firemen’s Fund Ins, 
Caye, 14 KyL 810. 

Mich.—Zimeriski v. Ohio Farmers’ 
Ins. Co., 91 Mich. 600, 52 NW _ 55. 

Tex.—American' Cent, Ins. Co. v. 
Heath. 29 Tex. Civ. A. 445, 69 SW 
305. 


Conve 


Ont.—MecIntyre v. National Ins. 
Co., 5 Ont. A. 580. 

See also North British, ete., Ins. 
Co. v. Robinett, 112 Va. 754, 72 SE 
668 (conduct not constituting 
waiver). 

23. Firemen’s Fund Ins. Co. v 


‘Caye, 14 KyL 810; Zimeriski v. Ohio 
Farmers’ Ins. Co., 91 Mich. 600, 52 
NW 55. 

24. U. S.—Astrich v. German- 
American Ins. Co., 128 Fed. 477 [aff 
131, Fed: 13, 65 (CCA *2521). 

Ind.—Providence Washington Ins. 
Co. v. Wolf, 168 Ind. 690, 80 NE 26, 
120 AmSR 395. 

Iowa.—Gere v. Council Bluffs Ins. 
ak 67 Iowa 272, 28 NW 1387, 25 NW 
159. 

Me.—Smith v. California Ins. Co., 
87 Me. 190, 32 A 872. : 

Mass.—Hayes v. Milford Mut. F. 
ai Co., 170 Mass.- 492, 49 NE 
154A. 

Mich.—Zimeriski v. Ohio Farmers’ 
Ins. Co., 91 Mich. 600, 52 NW 55. 

N. Y.—Chainless Cycle Mfg. Co. v. 
‘Security Ins. Co., 169 N. Y. 304, 62 
NE 392; Gibbs v. Continental Ins. 
‘Co., 13 Hun 611; Langsner v. Ger- 
man Alliance Ins. Co., 67 Misc. 411, 
123 NYS 144. 

Oh.—Pheenix Ins. Co. v. Carnahan, 
63 Oh. St. 258, 58 NE 805; Grand 
Rapids F. Ins. Co. v. Finn, 60 Oh. St. 
513, 71 AmSR 736; Dun v. Germania 
F. Ins. Co., 10 OhS&CP 667, 8 OhNP 
‘612; Hamilton v. Royal Ins. Co., 4 
‘OhS&CP 437, 29 CincLBul 106. 

Okl.—Springfield F. & M. Ins. Co. 
v. Hays, 57 Okl. 266, 156 P 673, LRA 
1917A 1078. 7 

Tex.—Phcnix Assur. Co. v. Sten- 
son, 34 Tex. Civ. A. 471, 79 SW 866. 

Va.—Tilley v. Connecticut F. Ins. 
€o., 86 Va. 811, 11.°.°SH 120. 

{a] Limitation upon reasonable- 
nesg.—Under the clauses of a stand- 
ard policy relating to the time of 


| Co., 


1917A 1078. 

25. Providence Washington Ins, 
Co. v. Wolf, 168 Ind. 690, 80 NE 26, 
120 AmSR 395; Chainless Cycle Mfg. 
Co; v. Security. Ins. Co., 169 N.Y. 
304, 62 NE 392 [aff 52 App. Div. 104, 
64 NYS 1060]; Langsner v. German 
Alliance Ins. Co., 67 Misc. 411, 123 
NYS 144; Springfield F. & M. Ins. 
Co. v. Hays, 57 Okl. 266, 156 P 673, 
LRAI1917A 1078. 


26. Davis v. Imperial Ins. Co., 16 
Wash. 241, 47 P 439. 
27. In re Hudson’s Bay Ins. Co., 


LOMB A Cir S70 

28. Jacobs v. Queen Ins. Co., 195 
Mich. 18, 161 NW 936; McNees v. 
Southern Ins. Co., 69 Mo. A. 232; 
Johnson v. Phoenix Ins. Co., 69 Mo. 
A. 226; Hamilton v. Fireman’s Ins. 
Sie 4 OhS&CP 407, 29 CincLBul 
209. 

29. Phenix Ins. Co. v. Stocks, 149 
Tll. 319, 86 NE 408; Milwaukee Me- 
chanics’ Ins. Co. v. Schallman, 90 
Tl. A. 280; 

30. U. S.—Connecticut F. Ins. Co. 
v. Hamilton, 59 Fed. 258, 8 CCA 114 
{aff 46 Fed. 42]. 

Ky.—Hartford F. Ins. Co. v. Asher, 
100 SW 2338, 30 KyL 1058. 

Mich.—Wicking v. Citizens’ Mut. 
ee Ins.. Co., 118 Mich. 640, 77 NW 
275. 

Oh.—Hamilton v. Firemen’s. Ins. 
Saal 4 OhS&CP 407, 29 CincLBul 


Tenn.—Palatine Ins. Co. v. Morton- 
Scott-Robertson Co., 106 Tenn. 558, 
61 SW 787. 

81. Continental Ins. Co. v. Val- 
landingham, 76 SW 22, 25 KyL 468; 
Chainless Cycle Mfg. Co. v. Security 
Ins. Co., 169 N. Y. 304, 62 NE 392; 
Silver v. Western Assur. Co., 164 
N. Y. 381, 58 NE 284; Williams v. 
German Ins. Co., 90 App. Div. 413, 
86 NYS 98; Rice v. Palatine Ins. Co., 
17 Pa. Super. 261. 

32. Providence Washington Ins. 
Co. vi Wolf,’ (Ind. A.) 72 NE 606; 
Phoenix Ins. Co. v. Carnahan, 63 Oh. 
St. 258, 58 NE 805 [rev 19 Oh. Cir. 
Ct. 114, 10 Oh. Cir. Dec. 186]. But 
see Grand Rapids F. Ins. Co. v. Finn, 
60 Oh. St. 518, 54 NE 545, 71 AmSR 
736, 50 LRA 555 (dictum to con- 
trary). 

83. Harowitz v. Concordia F. Ins. 
129 Tenn. 691,°168 SW 163; 


34. Gulf Compress Co. v. Penn- 
sylvania Ins. Co., 129 Tenn. 586, 167 
SW 859. 

35. Gulf Compress Co. v. Pennsyl- 
vania Ins. Co., 129 Tenn. 586, 167 


SW 859. 

36. U. S.—J. E. Davis Mfg. Co. v. 
Firemen’s Fund Ins. Co., 210 Fed. 
653; Levin v. Northwestern Nat. Ins. 
Co., 185 Fed. 981. 


Ala.—Western Assur. Co. v. Hall, 


143 Ala. 168, 38 S 853, 133 Ala. 637, 


32 S 257, 120 Ala. 547, 24 S 936, 74 
AmSR 48. 

Ark.—National F. Ins. Co. v. 
O’Bryan, 75 Ark. 198, 87 SW 129, 5 
AnnCas 334. 

lil.—4tna Ins. Co. v. Stevens, 48 
Hi sis 

Ind.—Insurance Co. of North 
America v. Hegewald, 161 Ind. 631, 
66 NE 902. 

Ky.—Aitna F. Ins. Co. v. Davis, 55 
SW 705, 21 KyL 1456. 

Me.—Young v. AXtna Ins. Co., 101 
Me. 294, 64 A 584. 

Mass.—Doherty v. Phoenix Assur. 
Co., 224 Mass. 310, 112 NE 940; Bull- 
man v. North British, etce., Ins. Co., 
159 Mass. 118, 34 NE 169. 

Minn.—Christianson v. Norwich 
Union F. Ins. Soc., 84 Minn. 526, 88 
NW 16, 87 AmSR 379; Produce Re- 
frigerating Co. v. Norwich Union F. 
Ins. Soc., 91 Minn. 210, 97 NW 875, 
98 NW 100. 

Mo.—Harmon v. Stuyvesant Ins. 
Co." 170) Mo... AX e309, 156. SWe 87 

N. Y.—kKaiser v. Hamburg-Bremen 
Ky inss+Co;,, 272. Ni Y., 6685a'65.N 
1118; Bradshaw v. Agricultural Ins. 
CouedsT? Ne Yi 237,132 NEL 1055 faft 
16 NYS 639]; Remington Paper Co. 
v. London Assur. Corp., 12 App. Div. 
218, 43 NYS 481; Pierce v. Sun 
ie Office, 86 Mise. 1, 147 NYS 

R. I.—Messler v. Williamsburg 
city F. Ins. Co., 42 R. I. 460, 108 A 


Ss. D.—Mason v. Philadelphia Fire 
Assoc., 23 S. D. 431, 122 NW 423. 
Wash.—Glover v. Rochester-Ger- 
man Ins, Co., 11 Wash. 1438, 39 P 380. 
Ont.—Vineberg v. Guardian F., 
ete., Assur. Co., 19 Ont. A. 293. 
[a] Degree of disinterestedness. 
—Arbitrators should be as free from 
bias, prejudice, and partisanship as 
judges and jurors. Bradbury  v. 
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‘be disinterested they should not only be without 
pecuniary interest in the result but also without 
bias or prejudice.*7 A person who is frequently or 
habitually employed by insurers as an appraiser and 
who by his conduct makes it clear that he under- 
stands that he is acting in their interests is not 
disinterested.?® But the fact that one has acted in 
the same capacity on other occasions does not neces- 
sarily disqualify him.*® If a party has knowledge of 
the fact that any one selected is prejudiced or in- 
terested on behalf of the opposite party, yet con- 
sents to his acting as such, he cannot complain of 
the result.4° Appraisers must not only be unpreju- 
diced but they must also be competent.4! The mere 
fact that an appraiser is not an expert in handling 
goods of the kind insured and damaged will not 
render him incompetent.*? It is sometimes provided 
by statute 4? that the arbitrators shall be residents 
of the state+* or of the county in which the loss 
oceurred.4® But this requirement may be waived.*® 

Time for appointment. When a demand for ap- 
praisal is made by letter addressed to the insured 
in care of his attorney, the preseribed period for 
the appointment of an appraiser by the insured be- 
gins*to run from the time he actually received the 
letter, where there is no showing that such attor- 
ney had authority to open the letter or receive such 
notice.** 

Change of appointment. Where an insurer names 
an appraiser and afterward appoints another ap- 


Pennsylvania Ins. Co., (Me.) 106 A ,623; Bradshaw v. Agricultural Ins. | loss. 
; Co., 187 N. Y¥..187, 32 NE 1055; Ugo- 41. 

[bob] A witness should not be an|vitch v. Ohio Farmers’ Ins. Co., 180 
Jones v. Northern Assur. | App. Div. 905 mem, 166 NYS 1116 | 4ttna Ins. Co. v. Stevens, 48 Ill. 31; 
207 SW |mem; Cohen v. Atlas Assur. Co., 163 | Jones v. Northern Assur. Co., Ltd., 
459. App. Div. 381, 148 NYS 563. 
{c] Refusal to hear or consider | Whelen v. Goldman, 62 Misc. 108, 115 


862. 


arbitrator. 
Co. ALitdye 182e Ay, 17-041; 
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praiser, without notifying the insured of the change, 
even when informed of the appointment of an ap- 
praiser by the insured, the party first appointed by 
the insurer remains a duly qualified appraiser.** 

[§ 550] (2) Appointment and Qualifications of 
Umpires. Although the policy and the arbitration 
agreement provide that an umpire shall be chosen by 
the appraisers before they proceed with the ap- 


praisement, the award will not be affected if the 


choice is made’ after instead of before beginning.*® 
Nor, on the other hand, is it materiai that they ap- 
pointed an umpire before any difference arose be- 
tween them, where the agreement is that an umpire 
shall be chosen ‘‘if necessary.’’? °° An umpire may 
be-selected before the appraisers or arbitrators ap- 
pointed by the parties have qualified.®t While the 
failure to select an umpire, as required by the pol- 
icy, will not invalidate an award where the apprais- 
ers agree,°? yet this is an irregularity which may 
be looked into in considering whether the award is 
fair or not.5? The selection of an umpire need not 
be in writing.®4 An impartial, honest, and compe- 
tent person ®> who does not live at an unreasonable 
distance from the scene of the. loss,5® should be 
selected as umpire. 

Statutory provisions. Provision is sometimes 
made by statute for the appointment, by the in- 
surance commissioner, of a third referee, where the 
referees appointed by the parties fail to agree upon 
a selection within a specified time.*7 


J. E. Davis Mfg. Co. v. Fire- 
men’s Fund Ins. Co., 210 Fed. 653; 


But see |182 Ky. 701, 207 SW 459. 
42. American Cent. Ins. Co. v. 


material evidence.—The refusal or |NYS 1006 (it is not necessary that | Ramsey County, 125 Minn. 374, 147 
willful neglect of an appraiser or ]|appraisers should stand absolutely | NW 242, 52 LRANS 496. 


appraisers to listen to or consider | unbiased, but it is sufficient if they 43. 
material sworn statements is evi- | have no interest in the result of the 


dence of prejudice. J. E. Davis Mfg. | arbitration). 
Co. v. Firemen’s Fund Ins. Co., 210 338. 


Fed. 653. 


insurer refuses to agree on any man |AmSR 218; 


Hartford F. Ins. Co. v. Asher, 45. 
100 SW 233, 30 KyL 10538; Continen- | nati, etc., Packet Co., 7 OhS&CP 571, 

{d] Refusal to agree on umpire.|tal Ins. Co. v. Vallandingham, 116 
—Where a referee nominated by the | Ky. 287, 76 SW 22, 25 Kyl 468, 105 46. 
Bradshaw v. 


See statutory provisions. 

44. Schoenich v. American Ins. 
Co., 109 Minn. 388, 124 NW 5. 
Germania Ins. Co. v. Cincin- 


6 OhNP 173. 
Margolis v. London, ete, F., 
Agricul- | Ins. Co., 12 OhS&CP 166; Stemmer v. 


in the vicinity of the property as a|tural! Ins. Co., 137 N. Y. 137, 32 NE | Scottish Union, etc., Ins. Co., 33 Or. 


third. referee, such refusal is unrea- |1055; Kaiser v.. Hamburg-Bremen F.|/65, 49 P 588, 538 P 498. 


But see 


sonable, and, coupled with the ex-|Ins. Co., 59 App. Div. 525, 69 NYS |Schoenich v. American Ins. Co., 109 


planation that it is because of the 
objection of the insurer, shows dis- 
qualifying bias. Young v. Adtna Ins, 
Co., 101 Me. 294, 64 A 584. 

{e] Making previous estimate of 
loss.—The fact that a person, se- 
lected by insured to appraise the loss 
had previously made an estimate of 
the loss at the request of insured isa 
fact to be considered by the jury on 
the issue of his competency and dis- 
interestedness to act as an appraiser, 
but does not of itself disqualify him 
to act in that capacity. National F. 
Ins. Co. v. O’Bryan,.75 Ark. 198, 87 
SW 129, 5 AnnCas 334. 

{f] The burden of showing dis- 
qualification is on the party com- 
plaining. Hall v. Western Assur. 
Co., 1338 Ala. 637, 32 S 257; Ameri- 
can Cent. Ins. Co. v. Ramsey County, 
125 Minn. 374, 147 NW 242, 52 
LRANS 496. 

[g] Question for jury.—Disinter- 
estedness is a question for the jury 
to determine. Hall v. Western 
Assur. Co., 133° Ala..687, 32 -S 257; 
National F. Ins. Co.-v. O’Bryan, 75 
Ark. 198, 87 SW 129, 5 AnnCas 334; 
Cohen v. Atlas Assur. Co., 163 App. 
Div: 1381, 148 NYS "663; Bierce’ v. 
Sun Ins. Office, 147 NYS 947. 

37. Young v. Aitna Ins. Co., 101 
Me. 294, 64 A 584; Brock v. Dwell- 
ing House Ins. Co., 102 Mich. 583, 
51 NW 67, 47 AmSR 562, 26 LRA 


344 [aff 172 N. Y. 663 mem, 65 NYS 
1118 mem]; Glover v. Rochester- 
pS area Ins. Co., 11 Wash, 1438, 39 P 
380. 

39. U. S.—Levin v. Northwestern 
Nat. Ins. Co., 185 Fed. 981. 

Ky.—Jones v. Northern Assur. Co., 
Ltd., 182 Ky. 701, 207 SW 459; Con- 
tinental Ins. Co. v. Vallandinghat, 
116 Ky. 287, 76 SW 22, 25 KyL 468, 
105 AmSR 218. 

Minn.—Christianson vy. Norwich 
Union F., Ins. Soc., 84 Minn. 526, 88 
NW 16, 87 AmSR 3879. 

N. Y.—Bishop v. Agricultural Ins. 
Co., 180 N. Y. 488, 29 NE 844; Cohen 
v. Atlas Assur. Co., 163 App. Div. 
381, 148 NYS 563; Meyerson v. Hart- 
ford EK. Ins. .Col, UY Mise. 1210639 
NYS 329. 

Or.—Stemmer v. Scottish Union, 
ete., Ins, Co., 33.Or. 65,49. cP 588) 
53. P 498. 

R. I.—Messler v. Williamsburg 
City F. Ins. Co., 95 A 601. 

40. Western Assur. Co. v. Hall, 
143 Ala. 168, 88 S 853; Produce Re- 
frigerating Co. v. Norwich Union F. 
Ins. Soc., 91 Minn. 210, 97 NW 875, 98 
NW 100. See also Spink v. Co-opera- 
tive F. Ins. Co., 25 App. Div. 484, 49 
NYS 7380 (where policy provides for 
submission to the executive commit- 
tee of the insurance company, the 
members of which are themselves 
liable to an assessment for the 


Minn. '388, 124 NW 5 (quere). 

[a] Failure to object.—Where a 
party to an arbitration knows at the 
time the other party selects its arbi- 
trator that he is a nonresident, a 
failure to object will be deemed a 
waiver of that objection. Stemmer 
v. Scottish Union, ete., Ins. Co., 33 
Or. 65, 49 P 588, 538 P 498. 

47. Commercial Union Assur. Co. 
v. Schumaker, (A.) 119 NE 532. 

48. Harmon. vy. Stuyvesant Ins. 
Co., 170 Mo. A. 809, 156 SW 87. 

49. Caledonia Ins., Co. v. Traub, 
83 Md. 524, 35 A 13. 

50. Bnright v. Montauk F. Ins. 
Co., 15 NYS 893 [aff 142 N. Y¥. 667, 
37 NE 570); Chandos v. American 
F. Ins. Co., 84 Wis. 184, 54 NW 390, 
19, LRA 321. 

51. Astell v. American Cent. Ins. 
Co., 114 Minn. 206, 130 NW 1002. 


52. Security _Ims. Co. v. Kelly, 
(Tex. Civ. A.) 196 SW 874. 
58. Security Ins. Co. v. Kelly, 


(Tex. Civ. A.) 196 SW 874. 
54. Astell v. American Cent. Ins. 
Co., 114 Minn. 206, 130 NW 


55. Fowble v. Phenix Ins. Co, 
106 Mo. A. 527, 81 SW 485. 

56. Fowble v. Phenix Ins. Co. 
106 Mo. A. 527, 81 SW 485, 

57.. See statutory provisions; and 
Paris v. Hamburg Bremen F. Ins. 
Co., 204 Mass. 90, 90 NE 420. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 551-555] 


[§ 551] (3) Status and Duties of Arbitrators 
or Appraisers. An arbitrator or appraiser is bound 
to exercise the highest degree of judicial impartial- 
ity,°* without the slightest regard to the manner 
in which the duty has devolved upon him.®® He is 
not the agent or advocate of the party selecting 
him.®° He is, however, supposed and expected in a 
restricted sense to represent such party, and, within 
reasonable limits, to see that no legitimate considera- 
tion favorable to him is overlooked.*4 

[§ 552] (4) Joint Action. Both appraisers 
should take part in the appraisement, and an ap- 
praisement by one appraiser and the umpire, in 


which the other appraiser takes no part, is usually. 


invalid.®* It is the duty of the appraisers to con- 
sult, and, if they cannot agree, to call in the um- 
pire, whose function is to deliberate with them, it 
being improper for one or two to consider evidence 
not submitted to the other or others.®* An appraise- 
ment by one appraiser and the umpire is not, how- 
ever, vitiated by the failure of the other appraiser 
to attend before the umpire when notified to do so.%4 
Where a policy expressly provides that an award of 
the appraisers and the umpire, or any two of them, 
shall determine the amount of the loss, an award 
made by the umpire and one of the appraisers is 
binding, although made in the absence of the other.®® 
And under such a provision a written award signed 
by one arbitrator and the umpire is admissible in 
evidence, where the other dissented and refused to 
sign as an expression of his dissent.°® Where two 
appraisers make and execute an award, without no- 
tice to the third appraiser and without giving him 
an opportunity to be present, the award is void.®7 A 
provision, requiring appraisers, after choosing an 
umpire to appraise the loss, does not require them 
to view the damaged property together nor for- 
bid them doing it separately.®§ 

Umpire acting alone. Where one acts as an um- 
pire, as distinguished from a third arbitrator, it is 
proper for him to act alone and make up his de- 


58. Produce Refrigerating Co. v.; NYS 767. 
Norwich Union F. Ins. Soc., 91 Minn. 63. 
210, 97 NW 875, 98 NW 100; Fass 
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cision alone.®? 

[§ 553] (5) When Umpire to Act. Policies and 
submissions thereunder usually provide that an um- 
pire shall act only where the appraisers or arbitra- 
tors fail to agree.*° When this is the case an award 
made by one of the appraisers and the umpire cov- 
ering matters as to which the appraisers did not 
differ is not binding.*4 And on the other hand, 
where no disagreement between the appraisers ap- 
pears, nonparticipation by the umpire will not in- 
validate the award.’? That the appraisers and the 
umpire acted together in making the appraisement 
and award, instead of the appraisers acting alone 
and calling in the umpire in ease of dispute, does not 
require setting aside an award where the insured 
was fully apprised of the course adopted and was 
present all the time except when the award was 
agreed upon, and where the appraisers and umpire 
acted fairly and impartially throughout.’ 

[$ 554] (6) Method of Arriving at and Amount 
of Umpire’s Finding. In arriving at his determi- 
nation the umpire, to whom appraisers submit their 
differences, should consider the estimates of both 
appraisers.‘4 But he is not obliged to coincide with 
either appraiser,’> nor to confine himself within 
the limits of either estimate.**° Where each of the 
two arbitrators and the umpire, pursuant to agree- 
ment among them, wrote upon a slip of paper his 
statement of the per cent of damage, and divided 
the aggregate of these estimates by three, making 
the result the basis of their award, the insurer can- 
not complain, where the result is the exact estimate 
made by the umpire, without any knowledge on 
his part of the opinion of either of the two arbi- 
trators.™” It is improper for an umpire to base his 
conclusions on facts reported to him by one of his 
employees.*® 

[§ 555] (7) Withdrawal or Resignation of Ar- 
bitrator or Appraiser. According to some author- 
ities, where one of the arbitrators withdraws before a 
determination is reached the award is of no effect ;7° 


[b] Bad faith in refusing to con- 
fer.—If after the appraisers have 
reached and expressed to each other 


Co. v. Fire- 
210 Fed. 653; 


v. Liverpool, ete., Ins. Co., 105 S. C. 
364, 89 SE 1040. 

59. Produce Refrigerating Co. v. 
Norwich Union F. Ins. Soc., 91 Minn. 
210, 97 NW 875, 100 NW 100. 

60. Md.—Shawnee F. Ins. Co. v. 
Pontfield, 110 Md. 353, 72 A 835, 132 
AmSR 449. 

Minn.—Produce Refrigerating Co. 
v. Norwich Union F. Ins. Soe. 91 
Minn. 210, 97 NW 875, 98 NW 100. 

Mo.—Fowble v. Phcenix Ins. Co., 
106 Mo. A. 527, 81 SW 485. 

Mont.—Carlston y. St. Paul F. & 
M:; ‘Ins. Co., 37 Mont. 118, 94 P 756, 
127 AmSR 715. 

N. Y.—Bradshaw v. Agricultural 
Tiss'*Counlet oN, Yo 137%, 32) NEL 1055 
[aff 16 NYS 894]. 

S. C.—Fass v. Liverpool, ete., Ins. 
Co., 105 S. C. 864, 89 SE 1040. 

61. Dennis v. Standard F. 
Gor, YEN Se Ch 2 07 AN 161" 

62. U. S.—British America Assur. 
Co, v. Darragh, 128 Fed. 890, 68 CCA 
426. 

Ind.—Providence Washington Ins. 
Co. v. Wolf, (A.) 72 NE 606. 

Iowa.—Seibert v. Germania F, Ins. 
Co., 132 Towa 58, 106 NW 507. 

Ky.—Chenowith v. Phcenix Ins. 
Coit 12 Ky 232: 

Md.—Caledonia Ins. Co. v. Traub, 
88 Md. 524, 35° A) 13. 

N. H.—Franklin v. New Hampshire 
JOS COON L0-UNA Beeb, a7 2A one 

N. Y.—New York Mut. Sav. Assoc. 
v. Manchester F. Ins. Co., 94 App. 
Div. 104, 87 NYS 1075; Schmitt v. 
Boston Ins. Co., 82 App. Div. 234, 81 


Ins, 


Christianson v. Norwich Union F. 
Ins. Soc., 84 Minn. 526, 88 NW 16, 
87 AmSR 3879. 

64. Kent, etc., Paint Co. v. Adtna 
Be Ins. Co., 165 Mo. A. 30, 146 SW 
78. 

65. German Ins. Co. v. Hazard 
Bank, 126 Ky. 730, 104 SW 725, 31 
KyL 1126. 

66. Union Mar. Ins. Co. v. Char- 
lie’s Transfer Co., 186 Ala. 4438, 65 
SO7 Ss Harttord. Bor ins, Co. Vv. Sulli- 
Wan, COkl) 917 9 B24. 

67. Novak v. Rochester German 
ins!) Co.,. 156,15 An 7352, 

68. Kent, etc., Paint Co. v. Avtna 
EH. Ins. Co., 165 Mo. A. 30,,146 SW 
78. 

69. Hartford F. Ins. Co. v. Bon- 
ner Mercantile Co., 44 Fed. 151, 11 
LRA 623 [mod on other grounds 56 
Fed. 378,.5 CCA 524]. 

70. Hartford F. Ins. Co. v. Bon- 
ner Mercantile Co., 56 Fed. 378, 5 
CCA 524; Adtna F, Ins. Co. v. Davis, 
55 SW 705, 21 Kyl 1456; Dennis v. 
Standard F. Ins. Co., (N. J. Ch.) 107 
AS 161s. ACollings “Carriage \ Col. v. 
German-American Ins. Co., 86 N. J. 
Eig. 53,, 97 A726; Citizens’, Ins. Co. 
Vain DOVANete oO IN dn lao U8y 20 A 
929; Broadway Ins. Co. v. Doying, 
SHANG Jv la, 569, 27 (A 9275 "Shephard 
v. Springfield F., etc.,. Ins. Co., 41 
Rd. 408,, 104A 18 [reh den 42 
Reet Opel. 5.06). 


[a] Evidence held sufficient to 
show disagreement.—A0tna F. Ins. 
Cos. v. . Davis; .55 SW. 705, 21°. Kyl 


1456. 


different estimates one of the ap- 
praisers, in bad faith, endeavors to 
prevent a further conference or to 
postpone such conference for some 
ulterior purpose, then the other ap- 
praiser, acting in.good faith, has a 
right to regard their difference as 
a final disagreement, and to call ne 
the umpire. Citizens’ Ins. Co. 


Doying, ob INe cds das Oo eA 929: 
Broadway Ins. ooh Vv. Doying, 55 N. J. 
T5256 Sy 2s, eA 


71. Seibert v. Germania F. Ins. 
Co., 132 Iowa 58, 106 NW 507; Home 
Ins. Co. v. Schiff, 103 Md. 648, 64 A 63. 

72. Vincent v. German Ins. Co., 
120 Iowa 272, 94 NW 458. 

73. Tyblewski v. Svea F., etc., 
Assur: Co., 220° T1ls''436) V7 NEY ‘196. 

74 New York Mut. Sav., etc., 
Assoc. v. Manchester F. Ins. Co., 94 
App. Div. 104, 87 NYS 1075; Schmitt 
v. Boston Ins. Co., 82 App. Div. 234, 
81 NYS 1767; Strome v. London 
Asgsurm "Corp, 20 VADpA Divs ott, 4% 
NYS 481 [aff 162 N. Y. 627 mem, 57 
NE 1125 mem]. 

75. Dennis v. Standard F. 
ConuCNe JAC), SLO PAC Ot. 

76. Kirkham v. German-American 
Ins)/Co,, 792 Kan. 9415 S41 ep 1012 
Dennis v. Standard F. Ins. Co., (N. J. 
Cho? 107 A Lee Orient) Ins. 'Coumy. 
Harmon, | (‘Tex. Civ. A.)-177 SW 192. 

THe Autag the eLus.OOs ve. Davis, bo 
Sw 705, 21 KyL 1456. 

78. British America Assur. Co. v. 
Darragh, 128 Fed. 890, 638 CCA 426. 

79, Seibert v. Germania F. Ins. 
Co., 182 Iowa 58, 106 NW 507; Cale- 
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but there is authority to the contrary.8° Where 
an umpire has been appointed and the appraisers 
proceed with the appraisal until they disagree, 
if one of the appraisers then resigns and re- 
fuses to act further, an award made by the other 
appraiser and the umpire is valid.6t_ And where ap- 
praisers have fixed the amount of the loss and signed 
an award, the resignation of one of such appraisers, 
not tendered until after the award was signed and 
delivered, is ineffectual to invalidate the award.*? 

[§ 556] (8) Compensation of Appraisers or Ar- 
bitrators. Where an agreement between the insured 
and the insurer for a submission as to the amount 
of a loss fails to state what compensation the 
arbitrators should-receive, there is an implied agree- 
ment that each party to the contract will compensate 
the arbitrators for one half of the amount of the 
reasonable value of their services.6* <A statutory 
provision fixing the compensation of official referees 
is not applicable to arbitrators selected to ascer- 
tain the amount of the loss.8* Where several in- 
surance companies employ an appraiser to represent 
their interests in an appraisement, the employment 
will be presumed to be joint, and a payment of 
the appraiser’s compensation by one of the com- 
panies inures to the benefit of all.*® 

[§ 557] f. Proceedings—(1) In General. Where 
neither the policy nor the agreement appointing ap- 
praisers prescribes the proceedings before them, 
such procedure is lett largely to their diseretion.%® 
While an appraisement proceeding need not be con- 
ducted with the formalities of a trial 8’ nor with the 
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strictness required in a common law arbitration,®* 
there must, nevertheless, be a fair effort on the part 
of the appraisers to ascertain the truth,*® and a 
consideration of available information,®® and a de- 
liberate judgment of those making the award, after 
due consultation and deliberation.°t Unless preju- 
dice to one of the parties results, the appraisers 
may make independent investigations for their own 
information,®? and may call to their aid other per- 
sons of skill and experience.°? As a general rule, 
arbitrators, in the absence of parties or notice to 
them of the time and place, cannot receive ex- 
trinsic evidence calculated to have a material bear- 
ing upon the award.®* If a witness is selected as 
an arbitrator, he has no right to present extraneous 
facts or to give evidence before the hoard except 
such as was obtainable from the premises.°> Ap- 
praisers need not reveal their estimate of loss 
upon the various articles as they fix upon the same, 
but may defer the giving of such information until 
the award is made.®® 

[§ 558] (2) Notice and Hearing. The common- 
law rule requiring notice to the parties of the time 
and place of meeting of appraisers and an oppor- 
tunity to present evidence has not been applied with 
strictness in all cases of insurance appraisals.®7 Ac- 
cording to some of the authorities, in case of mere 
appraisal of the amount of the loss, it is not neces- 
sary for the appraisers to give the parties notice 
of their meetings or to receive evidence.®® But ac- 
cording to others such appraisers should give the 
parties an opportunity to be present and should hear 


donia Ins. Co. v. Traub, 83. Md. 524, 
35 A 13; Franklin v. New Hampshire 
FPF) Ins. Co.; 70 N. HH. 251, 47-Ai $i. 
80. Niagara F. Ins. Co. v, Boon, 
76 Ark. 153, 88 SW 915; Boutross v. 
Palatine Ins. Co., Ltd., 100 Kan, 574, 


164 P 1069. 
81. Garrebrant v. Continental Ins. 
Cofais, NGI. 415) Si y6I9 A 9Omnt2 


LRANS 443; American Cent. Ins, Co. 
v. Landau, 62 N. J. Eq. 78, 49 A 738. 

82. Eisenberg v. Stuyvesant Ins. 
Co., 87 NYS 463. S 


83. Alden vy. Christianson, 


Minn. 21, 85 NW 824. 
84. Alden vy. Christianson, 83 
Minn. 21, 85 NW 824. 


85. Muench v. Globe F. Ins. Co., 
8 Mise. 328, 28 NYS 569. 
86.. Orient Ins. Co. v. 
(Tex, Civ. A.) 177 SW, 192. 
87. U. S.—J.. BE. Davis Mfg, (Co, 
v. Firemen’s Fund Ins. Co., 210 Fed. 
653; Continental Ins. Co. v. Garrett, 
125. Fed. 589, 60 CCA 395. ~ 
Sonn.—Hall v. Norwalk F. 
Co., 57 Conn. 105, 17 A 356. 
Ill.—Tyblewski. v. Svea F., etc., 
Assur. Co., 121 Tll. A. 528 [aff 220 
Ill. 436, 77 NE 196]. 
Minn.—Produce Refrigerating Co. 
v. Norwich Union F. Ins. Soc., 91 
Minn, 210, 97 NW 875, 98 NW 100. 
Mo.—Kent, ete., Paint Co. v. Adtna 
Ins. Co., 165 Mo. A. 30, 146 SW. 78. 
Mont,—Carlston, Vi St../Paul Fs & 
M. Ins. Co., 37 Mont, 118, 94 P 756, 
127 AmSR 715. 
N. J.—American Cent. Ins. Co. v. 
Landau, 62 N. J. Eq. 78, 49 A 738. 
N. Y.—-De Groot v. Fulton F. Ins. 
Co., 27 N. Y. Super. 504. 
Que.—Beauharnois Vv. 
etc., Assur. Co., 28 Que, Super. 68. 
88. American Steel Co. v. Ger- 
man-American F. Ins. Co., 187 Fed. 
730, 109 CCA 478; Kent, etc., Paint 
Co, -v. Attna Ins. Co., 165. Mo, A, 
30, 146 SW 78; Harmon v. Stuyve- 
sant Ins. Co., 170 Mo. A. 309, 156 SW 
87; Mason v. Philadelphia Fire 
Assoc., 23 S. D. 431, 122 NW 423. 
[a] In Minnesota (1) appraise- 


Harmon, 


Ins. 


Liverpool, 


ments are considered as in the na- 
ture of common-law arbitrations and 
are governed by the rules applying 
to such arbitrations, except as other- 
wise expressly provided. American 
Cent. Ins. Co. v. Ramsey County, 125 
Minn. 874, 147 NW 242, 52 LRANS 
496; Christianson v. Norwich Union 
KF. Ins. Soc., 84 Minn. 526, 88 NW 
16, 87 AmSR 379; Mosness v. Ger- 
man-American Ins. Co., 50 Minn. 341, 
52 NW 932. (2) While the referees 
for the arbitration of loss by fire 
are allowed reasonable freedom to 
personally inspect the ruins, the dé- 
bris and remnants of damaged 
goods, for the purpose of applying 
their knowledge in considering evi- 
dence, the inquiry must be conducted 
by them in the usual manner of re- 
ceiving evidence and examining wit- 
nesses in the presence of the inter- 
ested parties or their counsel, sub- 
ject to the tests of cross-examina- 
tion. Christianson vy. Norwich Union 
F. Ins. Soc., 84 Minn, 526, 88 NW 
16, 87 AmSR 379. 

89. J. E. Davis Mfg. Co. v. Fire- 
men’s Fund Ins, Co., 210 Fed. 653; 
Hartford F. Ins. Co. v. Bonner Mer- 
cantile.. Co.) te. Med. (151) 1 DRS 
623 [mod on other grounds 56 Fed. 
878, 6 CCA 524]; Koch v.. Home 
Ins. Co., 185 Ill. A. 34; Carifield v. 
Watertown F. Ins. Co., 55 Wis. 419, 
13 NW. 252. 

90. J. E. Davis Mfg. Co. v. Fire- 
men’s Fund Ins. Co., 210 Fed. 653. 

91. J. BE. Davis Mfg. Co. v. Fire- 
men’s Fund Ins. Co., 210 Fed. 653; 
Mason y. Philadelphia Fire Assoc., 
£3: Sei, Ds ,480;, L225 NW, 423. 

92. Hall v. Norwalk F. Ins.. Co., 
57 Conn.:105, 17 A 3856; Farrell v, 
German-American Ins. Co., 175 Mass. 
840, 56 NE 572; American Cent. Ins. 
Co. v. Ramsey County, 125 Minn. 374, 
147 NW 242. 52 LRANS 496. 

93. Hall v. Norwalk F. Ins. Co., 
57 Conn. 105, 17 /A . 356;. Jones v. 
Northern Assur. Co., Ltd., 182 Ky. 
701, 207..SW 459; German Ins, Co. 


725, 31 KyL 1126; Bangor Sav. Bank 
v. Niagara F. Ins. Co., 85 Me. 68, 
26 A 991, 35 AmSR 341, 20 LRA 
650; Rogers v. Commercial Union 
Assur. Co., 10 Man. 667. 


94. Jones vy. Northern Assur. Co., 
Ltd., 182. Ky. 701, 207 SW 459. 
95. Jones v. Northern Assur. Co., 


Ltd., 182 Ky. 701, 207 SW 459. 

96. Stemmer v. Scottish Union, 
etc., Ins. Co., 33 Or. 65, 49 P 588, 53 
P 498. 5 

97. Kaiser v. Hamburg-Bremen 
F. Ins. Co., 59 App: Div. 525; 69 NYS 
344 [aff 172 N. Y. 668 mem, 65 NE 
1118 mem]. 

98. U. S.—American Steel Co. v. 
German-American F. Ins, Co., 187 
Fed. 730, 109 CCA 478. 

Conn.—Hall v. Norwalk F. Ins. Co., 
57 Conn. 105, 17 A 356, 

Ga.—Eberhardt v. Federal Ins, Co., 
14 Ga. A. 340, 80 SE 856. 

Iowa.—Turner vy. Hartford F, Ins. 
ew SSS Toe 1363, 172 NW 166; Vin- 
cent vy, erman. Ins. Co., { 
aie 94 NW 458. nee age 

ass.—Hanley v. Attna Ins. Co., 
215 Mass. 425, 102 NE 641, AnnCas 
1914D 53. But see Boston Univer- 
salists Second Soc. vy. Royal Ins. Co., 
221 Mass. 518, 109 NE 384, AnnCas 
1917E 491 (hearing of evidence made 
imperative by the terms of the refer- 
See): £5 

o.—Harmon v. Stuyvesant Ins. 
Co., 170 Mo. A. 309, 156 SW 87; Kent, 
etc, Paint Co. v. Adtna Ins. Co., 165 
Mo. A. 30, 146 SW 78; Townsend v. 
Greenwich Ins. Co. 86 App. Div. 
823, 83 NYS 909 faff 178 N. Y. 634 
mem, 71 NE 1140 mem]. 

N. Y¥.—Schmitt v. Boston Ins. Co., 
aa App. att ee NYS 767; Flem- 

BY ¥; cenix ssur. ‘ 

Ba, 2 NYS 488. veh pe Brat 
-—Royal Ins. Co. v. Ri 

St, 272, 88 NE 638. p eee er Oh 
a.—Liverpool, etc. Ins. b 

Goehring, 99 Pa.’ 13. a 

Tex.—Security Ins. Co. v. Kell 
(Civ. A.) 196 SW 874: Orient Ins Cy” 


v. Hazard Bank, 126 Ky. 730, 104 SWiv. Harmon, (Civ. A.) 177 SW 192. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher. 
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such evidence as is pertinent to the inquiry.°® And 
it has been held that, where the extent of a loss has 
been submitted to arbitration, the insured is within 
his rights in making a request to be heard,! and 
that, where such a request is refused, he will not 
be bound by the award.? The necessity for notice, 
it has been said, depends upon the cireumstances 
surrounding each case.? But it is certainly the safer 
course to give notice in all cases. And it has been 
held that, while the appraisers are not obliged to 
give the insured any formal notice,® yet the insured, 
unless he waives it, must either have notice or 
knowledge of the meeting of the appraisers,® and an 
opportunity to draw their attention to the items of 
his loss and make representations and explanations 
concerning the nature thereof.’ If, however, the 
insured has already given to the appraisers all the 
pertinent information he possesses or is able to pro- 
duce, he cannot be heard to complain of a want 
of notice.§ An umpire and appraiser for the in- 
surer cannot properly enter upon a consideration 
of the questions necessarily involved in making the 
award in the absence of the appraiser for the in- 
sured, and without notice either to him or to the 
insured.® 

Total loss. Where appraisers unacquainted with 
the property are selected to estimate a loss arising 
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from its total destruction, notice of the time and 
place of the meeting of the appraisers,!° and an 
opportunity to the parties to be heard}! are essen- 
tial to the validity of the award. But where experts. 
are sent to estimate the value of an insured build-. 
ing after it has been only partially destroyed and 
sufficient of it remains to disclose the size, general 
character of architecture, and quality of material 
used, a hearing and an opportunity to introduce 
evidence of value need not be granted.?? 

Where appraisers have special skill and knowl- 
edge with reference to the question before them, and 
were selected because of such skill and knowledge, 
they may refuse to hear evidence, and it is for them 
to say what evidence they require for their informa- 
tion.1® 

On submission to an umpire of the differences of 
appraisers, it is unnecessary to give notice to the 
parties themselves or to give them opportunity to 
be heard, it being sufficient that the appraisers have 
notice.?# 

Waiver of notice. Notice of such meetings may 
be waived expressly or by implication.?® 

[§ 559] g. The Award—(1) Form and Valid- 
ity. An award must conform in form and sub- 
stance to the requirements of the policy and the 
agreement for submission.17 In the absence of a 


99. Harts Bros. Grain Co. v. Con- 
tinental Ins. Co., 102 SW 242, 381 
KyL 180; American Cent. Ins. Co. v. 
Ramsey County, 125 Minn. 374, 147 
-NW 242, 52 LRANS 496; Schoenich 
v. American Ins. Co., 109 Minn. 388, 
124 NW 5; Redner v. New York F. 
Ins. Co., 92 Minn. 306, 99 NW 886; 
Christianson v. Norwich Union F. 
Ins. Soc., 84 Minn. 526, 88 NW. 16, 
87 AmSR 379; Mason v. Philadel- 
phia Fire Assoc:, 23 S. D. 4381,.122 
NW 423. But see Stemmer vy. Scot- 
tishe wnion, wetc.,.. ins. Coin 33..On., 65, 
49 P 588, 53 P 498 (award will not 
be set aside on the ground of re- 
fusal of pertinent testimony, when 
the party objecting to the award 
only announced his willingness to 
introduce testimony without actually 
offering any). 

1. Security Ins. Co. v. Kelly, (Tex. 
Civ, A.) 196 SW 874. 

2. Avtna Ins. Co. v. Jester, 37 Okl. 
BPs meson eb) iO Ones lee LEGA INDS eA Os 
Pheenix Ins..Co. v. Moore, (Tex. Civ. 
A.) 46 SW 1131. See also Michels 
v. Western Underwriters’ Assoc., 129 
Mich. 417, 89 NW 56 (no such re- 
fusal to give a hearing as justified 
setting aside the award). 

3. Stout v. Phcenix Assur. Co., 65 
IN: J. Mig: 566, 56 A’ 691. 

4 Stout v. Phoenix Assur. Co., 65 
N. J. Eq. 566, 56 A 691. 

[a] Evidence held sufficient to 
show notice.—Sterling v. German- 
American Ins. Co., 69 N. J. Eq. 339, 
60 A 200. 

5. Schmitt v. Boston Ins. Co., 82 
App. Div. 234, 81 NYS 767; Kaiser v. 
Hamburg-Bremen F. Ins. Co., 59 
App. Div. 525, 69 NYS. 344 [aff 172 
N. Y. 663 mem, 65 NE 1118 mem]; 
Remington Paper Co. v. London 
Assur. Corp., 12 App. Div. 218, 43 
NYS 431. 

6. Kaiser 
Ins?’ Coy 59 
344 [aff 172 
1118 mem]. 

7. Kaiser 


v. Hamburg-Bremen F. 
App. Div. 525, 69 NYS 
N. Y. 663 mem, 65 NE 


v. Hamburg-Bremen F. 
Ins: Co.,, 59 App. Div. 525,69 .NYS 
344 [aff 172 N. Y. 663 mem, 65 NE 
1118 mem]; Linde v. Republic F. Ins. 
Co., 50 N. Y. Super. 362. See also 
4®tna Ins. Co. v. Hefferlin, 260 Fed. 
695 (an award will not be sustained, 
where the appraisers omitted items 
of damage and failed to accept in- 
sured’s tentative offer of informa- 
tion, and did not notify him as to 
the date of the hearing). 


8. Carlston v. St. Paul F. & M. 
Ins. Co., 37 Mont. 118, 94 P 756, 127 
AmSR 715; Stout v. Phoenix Assur. 
Co., 65 N. J. Eq. 566, 56 A 691. 

9. Schmitt v. Boston Ins. Co., 82 
App. Div. 234, 81° NYS 767. 

10. Carlston v. St. Paul F. & M. 
ins: ‘Go: 37) Mont, 218) 94" P2756, 127 
AmSR 715; Stout v. Phoenix Assur. 
Gouw ODN. din Oy 06 Opiate OO Le 

11. Continental Ins. Co. v. Gar- 
rett, 125 Fed. 589, 60 CCA 395; Carl- 
ston v. St. Paul F. & M. Ins. Co., 37 
Mont. 118, 94 P 756, 127 AmSR 715; 
Kaiser v. Hamburg-Bremen F. Ins. 
Co., 59 App. Div. 525, 69 NYS 344 
{aff 172 N..Y. 663 mem, 65 NE 1118 
mem]. See also Hanley v. Avtna Ins. 
Co., 215 Mass. 425, 102 NE 641, Ann 
Cas1914D 53 (where a building is to- 
tally destroyed, it is ordinarily a 
wise exercise of discretion for the 
appraisers to receive’ evidence); 
Pheenix Ins. Co. v. Romeis, ‘15 Oh. 
Gir) (Cts 697, (8) Oh, Cir, Dec. 633 
(where the property injured is a 
stock of goods, some of which, were 
entirely and others partly destroyed, 
a proper appraisement of the whole 
loss cannot be made by a mere in- 
spection of the stock remaining, 
without consulting books and papers, 
or hearing witnesses upon the values 
of the articles destroyed). 

12. Carlston v. St. Paul F. & M. 
Ins. .Co;, 37 Mont. 118), 94 P. 756, 127 


/;AmSR 715. 


13. U. S.—Continental Ins. Co. v. 
Garrett, 125 Fed. 589, 60 CCA 395. 
Conn.—Hall v. Norwalk F. Ins. Co., 

Conn. 105, 17 A 356. 
Ill—Tyblewski v. Svea F., etc., 
Assur. Co., 121 Ill. A. 528 [aff 220 
Ti. 436, V7 7, INES 19.67). 

Iowa.—Vincent v. German Ins. Co., 
120 Iowa 272, 94 NW 458. 

Mo.—Kent, etc., Paint Co. v. Attna 
Ins. Co., 165 Mo. A. 30, 146 SW 78. 

Mont.—Carlston v. St. Paul F. & 
M. Ins. Co.;'37 Mont, 118, 94 P 756, 
127 AmSiRs7715. 

N. J.—Stout v. Phoenix Assur. Co., 
65 N. J. Eq. 566, 56 A 691. 

Pa.—Liverpool, etc. Ins. 
Goehring, 99 Pa. 13. 

14. Kent, ete. Paint Co. v. AXtna 
Ins. Co., 165 Mo. A. 30, 146 SW 78. 
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15. Vincent v. German Ins. Co., 
120 Iowa 272, 94 NW 458. 
16. Continental Ins. Co. v. Gar- 


rett, 125 Fed. 589, 60 CCA 395; Carl- 
ston vy. St. Paul F. & M. Ins. Co., 37 
Mont. 118, 94 P 756, 127 AmSR 715. 


[a] Conduct not constituting 
waiver.—The mere fact that the in- 
sured saw the appratsers when they 
were not in session and that he did 
not ask to be heard or object to their 
proceeding without notice does not 
constitute a waiver. Continental Ins. 
aoe v. Garrett, 125 Fed. 589, 60 CCA 

17. U. S.—Spring Garden Ins. Co. 
Amusement Syndicate Co., 178 Fed. 
59 O22 OCA 3295 

Aia.—Rutter y. Hanover F. 
Coz, 38h Atla*202, 35. S33. 

Iowa.—Adams v. New York Bow- 
ery F.. Ins. Co., 85 Iowa 6,~ 51 NW 
1149. 

Ky.—Globe, etc., Ins. Co. v. John- 
son, 127 SW 765. 

Mich. — Kearney v. Washtenaw 
Mut. F. Ins. Co., 126 Mich. 246, 85 
NW. 733. 


Minn.—McQuaid Market House Co. 
v. Home Ins. Co., 180 NW 97. 

Mo.—Security Printing Co. v. 
Westchester F. Ins. Co., (A.) 221 SW 
430; Joyce v. St. Paul F. & M. Ins. 
Co., (A.) 194 SW 745; Coffin v. Ger- 
man F’.. Ins. Co., 142 Mo. A. 295, 126 
SW 253. 

R. I.—Riddell v. Rochester Ger- 
man Ins! Co. 36.) 17 240;" 89 A 833 
[reh den 90 A 170]. 

S. D—Mason v. Philadelphia Fire 
Assoc., 23 S. D. 481, 122 NW 423. 

See also Stout v. Phoenix Assur. 
COs, PUGS NAN, es ty Ui s 0.00, 1 0. One A, LO 
(award held not in proper form). 

But see Boutross v. Palatine Ins. 
Co., Ltd., 100 Kan. 574, 164 P 1069 
(award not void for failure to com- 
ply strictly with provision as to 
placing the damages on each article 
separately). 

{a] Itemized list of the several 
articles damaged, together with 
value and loss upon each, sometimes 
required. Sauthof v. American Cent. 
Ins. Co., 34 R._I. -324,-83* Al441; 

{b] Finding as to sound value.— 
(1) Where both a policy and a sub- 
mission to appraisal thereunder re- 
quire the finding of both sound value 
and damage, a failure of the ap- 
praisers to find the sound value is 
a fatal variance, which cannot be 
helped by assuming that the blank 
left in the award, where the sound 
value should have been inserted, was 
intended as a finding that there was 
no sound value, nor by a contention 
that the finding of sound value was 
immaterial. Continental Ins. Co. v. 
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statute otherwise providing, an award of arbitra- 
tors made under the standard form of fire insur- 
ance policies need not set out in detail the facts 
made the basis thereof, but may be in the form 
of general conclusions, with a statement of the gross 
allowance made.1® Ay provision that the appraisers 
shall state in their award the original value of 
the property, as well as the damage thereto, is 
waived by a submission to appraisal which only re- 
quires a finding of the damage.’® If there is a 
failure to pass upon all the matters submitted to ar- 
bitration,2° or if the award covers only a part of 
the loss or damage included in the submission,?+ 
the award is not binding. An award which is incon- 
sistent and contradictory,?? or uncertain 73 is void 
and without force. An award to be valid and ef- 
fective must correctly embody the real judgment of 
the parties who make it.2* If through fraud, acci- 
dent, or mistake the written instrument which is 
returned as an award is not the real award of the 
parties who return it, if it does not embody their 
real judgment, it is not a valid award.?> Errors 
of judgment on the part of the parties making an 
award will not, however, invalidate it.?° 

Garrett, 125 Fed. 589, 60 CCA 395.)53, 97 A 1726. 
(2) Under an agreement providing for 25. 
an appraisal, showing separately the 
sound value and loss, an award|53, 97 A 726. 
showing one lump sum as sound 26. 


value, and another as loss, is not 


inadmissible in a suit on the policy | 53, 97 A 726. 
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man-American Ins. Co., 
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Presumption in favor of award. An award of ap- 
praisers is supported by every reasonable intend- 
ment and presumption.*’ And it will not be vacated 
unless it clearly appears that it was made without 
authority,?8 or was the result of fraud ?° or mis- 
take,®° or of the misfeasance or malfeasance of the 
appraisers.*+ 

Irregularities. Mere irregularities in the proceed- 
ings of the appraisers or arbitrators not substan- 
tially affecting the result will not invalidate their 
finding ;*? but “it is otherwise, if the irregularity has 
been such as to substantially affect their decision.** 

Appraisers not sworn. An award is not void be- 
cause the appraisers were not sworn.*4 

Where several claims submitted. Where the in- 
sured, having claims against several insurers of per- 
sonalty and several insurers of realty, submits his 
claims against each class of insurers for arbitration, 
by two different submissions, a single award is in- 
valid.2® In such a ease the award should state defi- 
nitely the requirements imposed upon the various 
insurers, so that a separate judgment for a sum 
of money may be entered against each insurer found 
answerable to the insured.?® - 


| 31. Barnard v. Lancashire F. Ins. 
Cows 101, Redo. 36, , 4b85CCA E170; 
Niagara F. Ins. Co. v. Boon, 76 Ark. 
153, 88 SW 915; Cohen v. Atlas 
Assur. Co., 163 App.. Div. 381,148 
NYS 563; Orient Ins. Co. vy. Harmon, 
(Tex. Civ. A.) 177 SW 192. And see 


86 N. J. Ea. 


as not complying with such. provi- 
sion, where the insurer did not sug- 
gest noncompliance and appeared to 
have fully understood the award. 
Milwaukee Mechanics’ Ins. Co. v. 
Frosch, (Tex. Civ. A.) 130 SW 600. 

18. McQuaid Market House Co. 
v. Home Ins. Co., (Minn.) 180 NW 
Hes 

19. Remington Paper Co. v. Lon- 
don Assur. Corp., 12 App. Div. 218, 
43 NYS 431. 

20. Canfield v. Watertown F. Ins. 
Co., 55 Wis. 419,-13. NW 252. 

21. Ala.—Rutter v. Hanover F. 
Ins. ”Co., 138 Ala. 202,358: 338. 

Iowa.—Adams v. New York Bow- 


ery F. Ins. Co., 85 Iowa 6, 51 NW 
1149. 
Kan.—Graff v. National Liberty 


Ins.. Co., 107 Kan. 648, 193 P 356. 

Ky.—Harts Bros. Grain Co. v. Con- 
tinental Ins. Co., 102 SW 242, 31 KyL 
180. 

R. I.—Harly v. 
INSeeCo:;, ysl. IRs I. 
AmSR 750. 

Tex, ete tem EK. Ins; Co, Ww. Bell, 
dea hex. Civ. Awilh, 7b SW, 319% Phee- 
nix Ins. Co. v. Moore, (Civ. A.) 46 
SW 11381. 

See also Hong-sling 


Providence, etc., 
225, 76 A 7538, 140 


v. National 


ASssurouCo we ‘Utah (441. 27: lL 
(where the award does not, by rea- 
son of the insurer’s fault, include 


all the loss and damage to which 
the insured is entitled, the insured 
is not concluded by the award). 

[a] Property claimed to have 
been destroyed.—Appraisers have no 
authority to refuse to appraise prop- 
erty claimed by the insured to have 
been destroyed, and an appraisement 
omitting such items is void. Ameri- 
can; B’.. Ins, Co. vj Bell,..33 Dex. Ciy. 
Ay 115.75 SW 349: 

22. Joyce v. St. Paul F. & M. Ins. 
Co., (Mo. A.) 194 SW 745. 

23. Palatine, Ins., Co. .v. O’Brien, 
Dp Ae Hed. 922,82. CEA 20; St. Paul 
F. & M. Ins. Co. v. Gotthelf, 35 Nebr. 
351, 53 NW .137. See also Clark Mil- 
linery Co. v.:National Union F. Ins. 
Co., 160.N. C. 130, 75 SE 944, Ann 
Cas1914C 367 (award held sufficiently 
certain). 

24, Collings Carriage Co. v. Ger- 
man-American Ins. Co., 86 N. J. Eq. 


27, U.S. Abtna Ins. Co. v.. Hef- 


ferlin, 260 Fed. 695; Williamson v. 
Liverpool, etc., Ins. Cow” A22) med: 
5O, ese OCOAn 241°" Barnandy ave. uen- 


cashire F. Ins. Co., 101 Fed. 36, 41 
CCA 170. 

Ark.—Niagara F. Ins. Co. v. Boon, 
76 Ark. 153, 88 SW 915. 

Iowa.—Vincent v. German Ins. 
120 Iowa 272, 94 NW 458. 

Me.—Rolfe v. Patrons’ Androscog- 
gin Mut. F. Ins. Co., 105 Me. 58, 72 
A 732, 

N. Y.—Cohen v. Atlas Assur. Co,, 
163 App. Div. 381, 148 NYS 563; 
Davis Mfg. Co. v. Stuyvesant Ins. 
Co., 160 App. Div. 74, 145 NYS 192. 

N. C.-—Clark Millinery Co. v. Na- 
tional. Union B®. Ins. Co.,. 160 N.. C. 
130, 75 SE 944, AnnCas1914C 367. 

Tex.—Orient Ins. Co. v. Harmon, 
(Civ. A.) 177 SW 192; Liverpool, etc., 
Ins. Coteve.Colein; (Civ. A.) 34 Sw 
291; Philadelphia Fire Assoc. v. Col- 
gin, (Civ. A.) 33 SW 1004. 

[a] Where there are two methods 
by which the result may have been 
reached by arbitrators in making an 
award fixing the amount of a loss 
under an insurance policy, one of 
which was legal and authorized, and 
the other not, the presumption is 
that the legal method was followed. 
Barnard v. Lancashire F. Ins. Co., 
101 Fed. 36, 41 CCA 170. 

28. Barnard v. Lancashire F. Ins. 
Co., 101 Fed. 36, 41 CCA 170; Niagara 
Bh Ins) (COs Va OOns 14 Gua ALKY Loo, sos 
SW 915; Dennis v. Standard F. Ins. 
COjGMEN TRO COOH MO GAL U6: iP rovi= 
dence Washington Ins. Co. v. Mor- 
gantown School Dist. Bd. of Educa- 
tion, 49 W. Va. 360, 38 SE 679. 

29.. Barnard v. Lancashire F. Ins. 
Co., 101 Fed. 36, 41 CCA 170; Niagara 
F. Ins. Co. v. Boon, 76 Ark. 153, 88 


Co., 


SW 915; Cohen vy. Atlas Assur. Co., 
163) App.” Div. 738i, 148 gNYS J5637 
Orient Ins. Co. v. Harmon, (Tex. Civ. 


A.) 177 SW 192. And see infra § 562. 

30. Barnard v. Lancashire F. Ins. 
Co., 101 Fed. 36, 41 CCA 170; Niagara 
FF; Ins. Co. v. Boon, 76 Ark, 153, 88 
SW 915; Cohen v. Atlas Assur. Co., 
163 App.. Div. 381, 148 NYS 563; 
Orient Ins. Co. v. Harmon, (Tex. Civ. 
A.) 177 SW 192. And see infra 
Sb63. 


infra §§ 566, 567. 

32. U. 8.—Barnard v. ‘Lancashire 
re Co tole hed. » 36 aleon 
du, 

Ark.—WNiagara F. Ins. Co. v. Boon, 
76 Ark. 153, 88 SW 915. 

Ill—Tyblewski v. Svea F., etc, 
Assur. Co., 220 Ill. 436, 77 NE 196 
[aff 121 Ill. A. 528]. 

Kan.—Boutross vy. Palatine Ins. 
Co., Ltd. 100 Kan. 574, 164 P 1069; 
Springfield F. & M. Ins. .Go. sv. Payne, 
S(i Kan. 391s essa olin. 

Ky.—German Ins. Co. v. Hazard 
Bank, 126 Ky. 730, 104 SW 725, 31 
KyL 1126; Astna F. Ins. Co. v. Davis, 
55 SW 705, 21 KyL 1456. 

Mass. —¥Farre}l v. German Ameri- 
gen Ins. Co., 175 Mass. 340, 56 NE 

Mich.—Michels v. Western Under- 
wipers: Assoc., 129 Mich. 417, 89 NW 


N. Y.—Hisenberg Vv. 
Ins. Co., 87 NYS 463. 

Oh Oval Ins. Co. v. Ries, 80 Oh. 
St. 272, 88 NE 6388. 

Man.—Rogers v. Commercial Union 
Assur. Co., 10 Man. 667. 

Ont.—Newman y. Niagara Dist. 
ae F.yAssun) (Coje25, Up Cs On 5: 

33. Ind.—Insurance Co. of North 
America v. Hegewald, 161 Ind. 631, 
66 NE 902. 

Me.—Youne v. Attna Ins. Co, 101 
Me. 294, 64 A 584. 

Mass.—Farrell Vis 
can Ins. Co., 
572. 

N. Y.—Kaiser v. Hamburg-Bremen 
Be, InsiisCOws dit2 IN as. 665) nea ceNies 
1118. 

S. D.—Mason y. Philadelphia Fire 
Assoc., 23 S. D. 431, 122 NW 423. 

Tex.—Security Ins. Co. y. Kelly, 
(Civ. A.) 196 SW 874. \ 

N. S.—Hall v. Queen Ins. Co., 39 
N. S. 295; Harrison v. Western Assur. 
Co. 3d N: §. 

34, Zallee v. ‘Laclede Mut. F. & 
M. Ins.) Co, 744 Moy 630°. Stout; wv: 
Phoenix Assur. Co., 65 N. a Eq. 566, 
56 A 691. 

35. Giles v. Royal Ins. Co, 179 
Mass. 261, 60 NE 786. 

36. Giles v. Royal Ins. Co., 179 
Mass. 261, 60 NE 786. 


Stuyvesant 


German-Ameri- 
175 Mass. 340, 56 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


So ee a 


§§ 560-562] 


[§ 560] (2) Effect of Award. Where the par- 
ties to a policy have submitted a difference as to 
the amount of the loss to arbitration or appraisal, 
they are mutually bound as to the amount of the 
loss by the award of the arbitrators or appraisers, 
if valid:3*7 But an award does not fix the liability 
of the insurer where both by the terms of the policy 
and of the submission it is limited in its effect to 
the determination of the amount of the loss; it 
merely determines the amount of the insurer’s 
hability in the event that he should be found 
hable.** For reasons not connected with the award 
the insurer may not be liable at all, but, if liable, 
he must pay the amount named in the award.®° 

Conclusive evidence of loss. Where a policy pro- 
vides for the adjustment of any loss by appraisers, 
the adjustment is conclusive evidence of loss, in the 
absence of fraud.*° 

An invalid award has no effect upon the rights 
of the parties,*+ and suit may be maintained on the 
policy, without regard to such award.42, Where the 
arbitration clause relates only to property damaged 
and not to property totally destroyed, an award 
which ineludes loss arising from total destruction 
does not preclude an additional recovery for the 
loss sustained by total destruction.t® Where the 
award is void on its face, it should not be given 
any consideration by the court in an action by the 
insured against the insurer.*4 

Ex parte appraisement. ,Since an appraisement 
gets its entire force from the joint act of the par- 
ties through their agents, where it is ex parte it 
goes for naught, and is not evidence at all, either 
on a motion for judgment or at the trial.*® 


S¥ eo Ie S.—Commercial Union 
Assur. Co. v. Dalzell, 210 Fed. 605, 
127 CCA 241; Robertson v. Scottish 
Union, etc., Ins. Co., 68 Fed. 173. 

Ala.—Union Mar. Ins. Co. v. Char- 
lie’s Transfer Co., 186 Ala. 4438, 65 S 


ment of loss, 
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and that any proceeding relative to 
appraisement shall not waive a1 
condition of the policy, denial of lia- 
bility by the insurer, after appraise- 
on the ground of 
breach of condition of the policy, 


[26C.3.] 425 


Award set aside by agreement. Parties to an ar- 
bitration are not bound by the award where an 
agreement has been made to set it aside and sub- 
mit the controversy to a new arbitration.*® 

An appraisal of the value of property not de- 
stroyed, by persons selected for that purpose, is not 
conclusive of the amount of the loss so as to pre- 
clude proof of the quantity, quality, and value of 
the property insured.*7 

Action on policy or award. According to some of 
the authorities, where the submission is limited to 
the amount of the loss, the award does not prevent 
an action on the policy,*® but, on the contrary, the 
action should be brought thereon.*® According to 
other authorities, however, an award merges the 
right of action on the policy and the insured is 
entitled to recover only on the award,>° 

[§ 561] (3) Persons Bound., Generally an ap- 
praisal or award will not be binding on those who 
are not parties to it.64 And this rule has been ap- 
plied as to mortgagees having an interest in an 
insurance policy.°? But according to some of the 
authorities a mortgagee to whom insurance is made 
payable ‘‘as his interest may appear,’’ is bound by 
an appraisement or award, although he was not a 
party to and had no notice of the proceedings.®* 
Under the ‘‘union mortgage clause,’’ however, it 
seems that the mortgagee acquires rights of his 
own which entitle him to independent and distinct 
protection.®* 

[§ 562] (4) Impeachment of Award °°—(a) 
Grounds of Impeachment—aa. Fraud. An award 
of appraisers may be set aside for fraud.5* Con- 
cealing the bias and prejudice of one who is named 


Royal Ins. Co., 221 Mass, 518, 109 NE 
384, AnnCasi917E 491; Soars v. 
Home Ins. Co., 140 Mass. 343, 5 N& 
149; Zallee v. Laclede Mut. F. & M. 
Ins. Co., 44 Mo. 530; Pierce’s Loan 
Co. v. Netherland F., ete., Ins. Co., 
(Mo. Kent, etc., 


any 


78. 
Fla.—Hanover FF. Ins. 
Lewis, 28 Fla. 209, 10 S 297. 
Ga.—Eberhardt v. Federal Ins. Co., 
14 Ga. A. 340, 80 SEH 856. 
Kan.—Springfield F. & M. Ins, Co. 
Vv, Payne, 57 Kan." 291,46 PR 315: 
Me.—Fisher v. Merchants’ Ins. Co., 
95 Me. 486, 50 A 282, 85 AmSR 428. 
Mo.—Young vy. Pennsylvania F. 
Ins.” 'Go., °269* Mo, ‘1,187 “Sw. 856. 
Mont.—Solem v. Connecticut F. 
Ins. Co., 41 Mont. 351, 109 P 432. 
N. Y.—Mayer v. Phcenix Assur. 
Co., 124 App. Div. 241, 108 NYS 711; 
Spink v. Co-operative F. Ins. Co., 
25 App. Div. 484, 49 NYS 730. 
Oh.—Royal Ins. Co. v. Ries, 80 Oh. 
St. 272, 88 NE 638. 
Or.—Stemmer y. Scottish Union, 
Coy, 633. Or: 165, 49. =P’ 588; 


Qor eas 


Pa.—Snowden v. Kittanning Ins. 
COLwr172) Pa 502) 160A 22. 
Tex.—Milwaukee Mechanics’ Ins. 


Co. v. Frosch, (Civ. A.) 130 SW 600. 


W. Va—Billmyer v. Hamburg- 
Bremen’ BY fins. Co, 57> W.Va. “42, 
49 SE 901. f 

Wis.—Montgomery v. American 


Cent. Ins. Co., 108 Wis. 146, 84 NW 
175, 

Ont.—Re St. Phillip’s Church, 17 
Ont. 95. 

Que.—Heron v. Hartford Ins. Co., 
4 Montr. Super. 388. 

{a] In New Hampshire by stat- 
ute authorizing a compulsory arbi- 
tration, the recovery under the policy 
is not limited to the amount as thus 
determined. Franklin v. New Hamp- 
shire F. Ins. Co., 70 N. H. 251, 47 
INS hile 

[b] No- waiver by denial of lia- 
bility.—Under a policy providing for 
ascertaining loss by appraisement, 


does not waive his right to insist 
on the appraisement as conclusive 
of the amount of loss. American 
Cent. Ins. Co. v. Bass, 90 Tex. 380, 
38 SW 1119. 

38. Smith v. Herd, 110 Ky. 56, 60 
Swe 8415 11215522. Kyl, 15963» Young 
v. Pennsylvania F. Ins. Co., 269 Mo. 
1, 187 SW 856; Security Printing Co. 
v. Westchester F. Ins. Co., (Mo. A.) 
221 SW 430. 

39. Commercial Union Assur. Co. 
v. Dalzell, 210 Fed. 605, 127 CCA 
241 


40. Steinberg v. Boston Ins. Co., 
144 App. Div. 110, 128 NYS 994. 


41. Soars v. Home Ins. Co., 140 
Mass. 3438, 5 NE 149. 

42. Koch v. Home Ins. Co., 185 
Tily At” 343° "Germania?! . Ons; Coy v- 
Warner, 13 Ind. A. 466, 41 NE 969; 
Royal Ins. Co. v. Ries, 80 Oh. St. 


272, 88 NE 638. And see Arbitra- 
tion and Award § 409. 

43. Liverpool, ete., Ins. Co. v. Col- 
(Tex. Civ. A.) 34 SW 291. 

Joyce v. St. Paul F. & M. Ins. 
(Mo. A.) 194 SW 745. 

45. Penn Plate Glass Co. v. Spring 
Garden Ins, Co., 189 Pa. 255, 42 A 
138, 69 AmSR 810. 

46. Goodwin v. Merchants’, etc, 
Ins. Co., 118 Iowa 601, 92 NW 894. 

47. Commercial Ins, Co. v. Fried- 
lander, 156 Ill. 595, 41 NE 183. 

48. Young v. Pennsylvania F. Ins. 
Co., 269 Mo. 1, 187 SW 856; Stein- 
berg v. Boston Ins. Co., 144 App. 
Div. 110, 128 NYS 994; Hirsch v. 
Home Ins} (Cou, 38 Re Ep P80 94 OAL 
722; Billmyer v. Hamburg-Bremen 
PPIns: Coj57 “W. Va. 42; -49 SE 
901. 

49. British America Assur. Co. v. 
Darragh, 128 Fed. 890, 68 CCA 426; 
Boston Universalists Second Soc. v. 


A.) 200 SW 120; 
Paint Co. v. Adtna Ins. Co., 165 Mo. 
A. 30, 146 SW 78. 

50. Union Mar. Ins. Co. v. Char- 
lie’s Transfer Co., 186 Ala. \443, 65 


S 78; Indiana Ins. Co. v. Brehm, 
88 Ind. 578. 
51. Colo.—Scania Ins. Co. v. 


Johnson, 22 Colo. 476, 45 P 431. 

Ky. — Bergman v. Commercial 
Union Assur. Co., 92 Ky. 494, 18.SW 
122, 13 KyL 720, 15 LRA 270; Mor- 
ris v. German-American Ins. Co., 14 
KyL 859; Chenowith v. Phcenix Ins. 
Co., 12 KyL 2382. 

Miss.—Atna Ins. Co. 

111 Miss. 453, 71 S 746. 

N. Y.—Fleming v. Phoenix Assur. 
Co., 75 Hun’ 530, 27 NYS: 488. 

R. I.—Brown v. Roger William 
LU CO, Ops. ees o4¢ : 

52. Bergman v. Commercial Assur. 
Co., 92 Ky. 494, 18 SW 122, 13 KyL 
720, 15 LRA 270; Adtna- Ins. Co. v. 
Pelham, ~115° Miss! 2290976) 5S. 71533 
Georgia Home Ins. Co. v. Stein, 74% 
Miss. 948, 18 S 414. 

Effect of adjustment upon rights 
of mortgagees see supra § 531. 

53. Collinsville Sav. Soe. v. Bos- 
ton Ins. Co., 77 Conn. 676, 60: A 647, 
69 LRA 924; Brie Brewing Co. v. 
Ohio Farmers’ Ins. Co., 81 Oh. St. 
TF 89 NEOL066 7 135 CAMSRUT3 50 425 
LRANS 740, 18 AnnGas 265 [aff 11 
OhMCire Ct. INTISta28ds 2@handoes |v. 
American F. Ins. Co., 84 Wis. 184, 54 
NW 320, 19 LRA 321. 

54. Collinsville Sav. Soe. v. Bos- 
ton Ins. Co., 77 Conn. 676, 60 A 647, 
69 LRA 924. 

55. See generally Arbitration and 
Award § 462 et seq. 

56. U. S.—J. E. Davis Mfg. Co. v. 
Firemen’s Fund Ins. Co., 210 Fed. 
653. 


v. Cowan, 


426 [26C.J.] 


as an appraiser and misrepresenting his attitude 
toward the parties constitute fraud vitiating the 
Fraud in presenting the case to the ap- 


award.°? 
praisers will vitiate the award.°® 
[§ 563] bb. Mistake. 


take in the inventory.® 
[§ 564] cc. Inadequacy. 


Ga.—Eberhardt v. Federal Ins. Co., 
14 Ga. A. 340, 80 SE 856. 

I1l—Commercial Union Assur. Co. 
v. Parker, 119 Ill. A. 126. 

Ky.—Jones v. Northern Assur. Co., 


Ltd., 182 Ky. 701, 207 SW. 459. 
Mo.—Non-Royalty Shoe Co., Ltd. 
v. Phenix Assur. Co., Ltd., (A.) 178 


SW 246 [rev on other grounds 277 
Mo. $23, 210 SW 37]. 
N. Y!— Sullivan v. Traders’ 
Co., 169 N. Y. 213, 62 NE 146. 

[a] Evidence held insufficient to 
show fraud.—Jones v. Northern 
Assursn Cos Lktd., Ls82erkKy. 100, 207 
SW 459; Cohen v. Atlas Assur. Co., 
163 App. Div. 381, 148 NYS 563. 

{[b] Where an appraisal on be- 
half of several insurance companies 
is fraudulently made, one company 
innocent of the fraud is not pro- 
tected by it, because the award is 
for the benefit of all, and vitiated by 
the fraud of one. Mayer v. Phoenix 
Assur. Co., 124 App. Div. 241, 108 
NYS 711. 

57. Insurance Co. of North Amer- 
ica v. Hegewald, 161 Ind. 631, 66 
NE 902; Eaton v. Globe, etc., F. Ins. 
Co., 227 Mass. 354, 116 NE 536; Prod- 
uce Refrigerating Co. v. Norwich 
Union F. Ins. Soc., 91 Minn. 210, 97 
NW 875, 98 NW _ 100; Kiernan Wi 
Dutchess County Mut. Ins. Co., 150 
N. Y. 190, 44 NE 698; Bradshaw v. 
Agricultural Ins. Co., 137 INS RY oni 0, 
32 NE 1055 {aff 16 NYS, 639]; Kaiser 
v. Hamburg-Bremen F. Ins. Co., 59 
App. Div. 525, 69 NYS 344 [aff 172 
N. Y. 663 mem, 65 NE 1118 mem]; 
Pierce v. Sun Ins. Office, 86 Misc. 
1, 147 NYS 947. 

58. Stockton Combined Harvester, 
etc., Works v. Glens Falls Ins. Co., 
©8 Cal. 557, 33 P 633; Insurance Co. 
of North America y. Hegewald, i161 
Ind. 631, 66 NE 902; Herndon v. Im- 
perial F. Ins. Co., 110 N. C. 279, 14 
SE 742. 

59. See Arbitration and Award 

' § 462 et seq. 

60. I1ll1.—Commercial Union Assur. 
€o. v. Parker, 119 Ill. A. 126. 

Kan.—Ross v. German Alliance 
Ins. Co., 86 Kan. 145, 119 P 336, Ann 
Cas1913B 1045. 

N. Y.—Remington Paper Co. v. 
London Assur. Co., 12 App. Div. 218, 


Ins. 


438 NYS 431. 

Okl.—Milwaukee Mechanics’ Ins. 
Co. v. Sewell, 168 P 660. 

Pa.Liverpool, . ete.,, Ins. Co. v, 
Goehring, 99 Pa. 138. 

{a] Mistake doubtful or insignifi- 


cant—An award will not be set aside 
on the ground of mistake, where it 
is doubtful whether a mistake has 
been committed, and even if it has, 
where the mistake is of so insignifi- 
eant a character as to be unworthy 
of attention. Liverpool, etc., Ins. Co, 
wv. Goehring, 99 Pa. 13. 


An award of appraisers 
of a loss, under a fire policy, like other awards, and 
in accordance with the general rules on the sub- 
ject,°® may be set aside for a mistake of fact © or 
for a palpable mistake of law.*t An honest error in 
applying the rules of evidence does not constitute a 
valid reason for setting aside an award.*? 
an award is based upon an inventory furnished by 
the insured and certified by him to be correct, the 
insured cannot have the award set aside for a mis- 


Inadequacy of the 
award will not be sufficient ground for setting it 
aside,** unless it is so gross as to show fraud,*> or 
to indicate corruption or partiality on the part of 


FIRE INSURANCE 


for an excess.®? 
[$ 566] ee. 


jection.®9 
Where 


[§ 567] 


[b] Mistake not apparent on face. 
—An award cannot be set aside in 
equity for a mistake not. apparent 
on its face. Remington Paper Co. 
v. London Assur. Co., 12 App. Div. 
218, 438 NYS 481. 

61. Eberhardt v. Federal Ins. Co., 


114 Ga. A. 340, 80 SE 856 


62. Adtna F. Ins. Co. v. Davis, 55 
SW 705, 21 KyL 1456; Farrell v. Ger- 
man American Ins. Co., 175 Mass. 
340, 56 NE 572; Raymond v. Farm- 
ers’ Mut. F. Ins, Co., 114 Mich. 386, 
72 NW 254; Stemmer vy. Scottish 
Union, etc., Ins. Co., 33 Or. 65, 49 
P.4588,053" P, 498. 

63. Kentucky Chair Co. v. Roch- 
ester German Ins. Co., 49 SW 780, 
20 KyL 1571. 

64. U. S.—Levin v. Northwestern 
Nat. Ins. Co., 185 Fed. 981. 

Ark.—Niagara F. Ins. Co. v. Boon, 
76 Ark. 153, 88 SW 915. — 

Iowa.—Vincent v. German Ins. Co., 
120 fowa 272, 94 NW 458. 

Mich.—Michels v. Western Under- 
Nw 66. Assoc., 129 Mich. 417, 89 

Minn.—Baldinger v. Camden F. 
ay Assoc., 121 Minn. 160, 141 NW 

N. Y.—Strome v. London Assur. 
Corp., 20 App. Div. 571, 47 NYS 481 
[aff 162 N. Y. 627,.57 NEH_1125]. 

N. C.—Perry v. Greenwich Ins. 
Co., 137 N. C. 402, 49 SE 889. 

Or.—Stemmer v. Scottish Union, 
ete., Ins. Co;,/33 Or. 65,49, P 588, 53 


P 498. 
65. Ill—Tyblewski v. Svea -F., 
etc., Assur. Co.,.121 Ill. A. 528 [aff 


220 Ill. 486, 77 NE 196). 

Mass.—Second Soc. of Universal- 
ists v. Royal Ins. Co. Ltd., 221 
Pees 518, 109 NE 3884, AnnCas1917E 

Minn.—Baldinger v. Camden F. 
13, Assoc., 121 Minn. 160, 141 NW 

N. Y.—Kaiser vy. Hamburg-Bremen 
F. Ins, Co., 172 N. Y. 668, 65 NE 1118. 

N. C.—Perry v. Greenwich Ins. Co., 
137-N. C. 402, 49 SE 889. 

Leek J,—-Shephard v. Springfield F., 
ete.;. Insy Ge. 41) Re, FT. (403,71 10a A. 
18 [reh den 42 R. I. 174, 105 A 576]. 

[a] Evidence held sufficient to 
show award grossly inadequate.— 
Shephard v. Springfield F., etce., Ins, 
Co., 41 R. I. 4038, 104 A 18 [reh den 
42 R. I. 174, 105 A 576]. 

66. U. S.—Levin v. Northwestern 
Nat. Ins. Co., 185 Fed. 981 

Iowa.—Turner v. Hartford F. Ins. 
Co., 185 Iowa 1363, 172 NW 166. 

Kan.—Ross v. German Alliance 
Ins. ‘Co. 86° Kan, 45,01195 PP 366; 
AnnCas1913B 1045. 

Mass.—Second Soc. of Universal- 
ists v. Royal Ins. Co., Ltd., 221 Mass. 
ae 109 NE 384, AnnCasi917E 


the appraisers.®® 
[§ 565] dd. Excessiveness. 
ately and honestly made will not be set aside merely 


Partiality of Appraisers. 
ity, interest, or relationship of an appraiser is a 
ground for vitiating an award.®°® But an award will ~ 
not be set aside on this ground, if the party com- 
plaining had knowledge thereof and made no ob- 
An award will not be set aside because 
one of the appraisers had been in the employ of 
the insurer, where the other was in the employ of 
the insured, and the two agreed on the loss without 
calling in an umpire.’° 

ff. Misconduct of Appraisers. 
award should be disregarded if the appraisers are 
guilty of misconduct, bad faith, or unfairness sub- 
stantially affecting the result.7} 
invalidated because the appraisers are merely zeal- 


[§§ 562-567 
An award deliber- 


Partial- 


The 


An award is not 


Mich.—Michels v. Western Under- 
apart Assoc., 129 Mich. 417, 89 NW 

N. Y.—Kiernan v. Dutchess County 
Mut. Ins. Co., 150 N. Y. 190, 44 NE 
698; Kaiser v. Hamburg- Bremen EF. 
Ins. Co.) '69 App, Div. 625,69 NYS 
344 [aff 172 N. Y. 663 mem, 65 NE 
1118 mem]; Strome v. London Assur. 
Corp., 20 App. Div. 571, 47. NYS 
481 [aff 162 N. Y. 627 mem, 57 NE 
1125 mem]. 

Man.—Rogers v. Commercial Union 
Assur. Co., 10 Man. 667. 

67. Stemmer v. Scottish Union, 
etc, Ins: 'Co..v33. Ore 66,749. Popssbos 
P 498. 

68. Young v. Attna Ins. Co., 101 
Me. 294, 64 A 584; Bradbury v. Penn- 
Sylvania Ins. Co., (Me.) 106 A 862; 
Eaton v. Globe, etc., F. Ins. Co., 227 
Mass. 354, 116 NE 536; Produce Re- 
frigerating Co. v. Norwich Union F. 
Ins. Soc., 91 Minn. 210, 97 NW 875, 
98 NW,100; Christianson v. Norwich 
Union F. Ins. Soc., 84 Minn. 526, 88 
NW 16, 87 AmSR 879; Fass v. Liver- 


pool, Stes Ins. Co., 105 S. C. 364, 89 
SE 1040. 
69. Indiana Ins. Co, v. Brehm, 88 


Ind. 578; Haton v. Globe, etc., F. Ins. 
Co., 227 Mass. 354, 116 NE 536; Do- 
herty v. Phoenix Assur. Co.,. 224 
Mass. 310, 112 NE 940.. But see 
Christianson v. Norwich Union F. 
Ins. Co., 85 Minn. 526, 88 NW 16, 
87 AmSR 379 (a party does not as- 
sume the consequences of irregulari- 
ties and misconduct on the part of 
a referee merely because it was 
known to him that he was a profes- 
sional referee on behalf of the in- 
terests of the opposite party). 

70. Remington Paper Co. v. Lon- 
don Assur. Co., 12 App: Div. 218, 43 
NYS 431, 

71. U. S.—A®tna Ins. Co. v. Hef- 
ferlin, 260 Fed. 695; J, E. Davis Mfg. 


Co. v. Firemen’s Fund Ins. Co., 210 
Fed. 653; Hartford BF. Ins.,Cos vy. 
Banner Mercantile Co., 44 Fed. 151, 


11 LRA 623 [mod on ‘other grounds 
56 Fed. 378, 5.CCA 524]. 

Ark.—Niagara F. Ins. Co, v. Boon, 
76 Ark. 153, 88 SW 915. 

Ga. —Eberhardt v. Federal Ins. Co., 
14 Ga. A. 340, 80 SE 856. 

Ill. Commercial Union Assur, Co., 
Ltd. v. Parker, 119 Tll. A. 126. 

Ind.—Insurance Co. of North 
America v. Hegewald, 161 Ind. 631, 
66 NE 902. 

Kan.—Kirkham vy. German-Ameri- 
can Ins. Co., 92 Kan. 941, 141 P 1012; 
Ross v. German Alliance Ins,; Go., 
ee pan, 145, 119 P 366, AnnCasi913B 


oR. —Jonés v. Northern Assur. Co., 
Ltd., 182 Ky. 701, 207 SW 459. 

Me. —Bradbury v. Pennsylvania 
Ins. Co., 106 A 862. 

Mass.—Boston Universalists sec- 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 


§§ 567-570] 


ous for what they conceive to be the rights of the 
parties who nominated them,’? or because the award 
shows that each appraiser understood that he was 
representing the party who selected him.7 

[§ 568] gg. Misconduct of Parties. If the con- 
duct of a party has a tendency to affect improperly 
the decision of the arbitrators or appraisers, such 
conduct will be sufficient cause to entitle the other 
party to have the award set aside,’4 irrespective of 
whether it actually ‘produced any harmful result 
to the complaining party.75 The entertainment of 
arbitrators or appraisers by one of the interested 
parties is ordinarily censurable,7* and may require 
the setting aside of the award.’? But where an 
interested party in entertaining arbitrators or ap- 
praisers acts openly and with no corrupt intention 
to induce a favorable decision, and the arbitrators 
or appraisers accept the entertainment only as a 
courtesy and are not influenced thereby, but act in 
good faith, the award is not invalidated.’® 

[§ 569] (b) Impeachment by Appraiser. An ap- 
praiser who has signed an award will not be al- 
lowed to impeach it.7? But the testimony of an 
appraiser, who did not sign the award, tending 
to impeach it, is competent.®° 

[§ 570] h. Failure or Refusal to Arbitrate or 
Failure of Arbitration. Under a stipulation for an 


ond Soc. v. Royal Ins. Co., 229 Mass. 
294, 118 NE 292. 
Minn.—Christianson  v. 


168, 38 S 853 
Norwich 
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Co., 183 Ala. 687, 32 S 257, 143 Ala. 


Conn.—Bernhard v. Rochester Ger- 
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appraisal or arbitration, it is the duty of both 
parties to act in good faith and make a fair effort 
to carry out its provisions and accomplish their 
object.*1 If either party acts in bad faith, so as to 
defeat the real object of the arbitration, it absolves 
the other party from cumpliance therewith.82. When 
there is no evidence that the insurer is acting in 
bad faith, either in the execution of the agreement 
or for the purpose of defeating its object, the in- 
sured is not justified in abandoning the proceedings 
and resorting to an action to recover the amount 
of the loss.8* Where a policy provides for the as- 
certainment of the loss by appraisers, the party 
who prevents the ascertainment of the loss from 
being made, as thus provided, is precluded from. 
claiming that the award of appraisers is a pre- 
requisite to a suit on the policy.8* If the insurer 
refuses or prevents arbitration in accordance with 
the provisions of the policy, the insured may main- 
tain action without regard to such provision.® If 
on the other hand the insured by his fault or re- 
fusal defeats an arbitration, this is a good defense 
to an action on the policy.8¢ If both parties en- 
deavor to prevent an appraisal, or to render abortive 
an agreement for one, the appraisement clause of 
a contract will cease to be a condition precedent to 


Mass.—McDowell v. Atna Ins. 
Co., 164 Mass. 444, 41 NE 665. 

Minn.—Schrepfer v. Rockford Ins. 
Co., 77 Minn. 291, 79 NW 1005; Pow- 


Union F. Ins. Soc., 84 Minn. 526, 88! man Ins. Co., 79 Conn. 388, 65 A 
NW 16, 87 AmSR 379. 134, 8 AnnCas 298. 
184 Ill. — Western Underwriters v. 


Mo.—Jones v. Orient Ins. Co., 
Mo. A. 402, 171 SW 28. 

N. Y.—Davis Mfg. Co. v. Stuyve- 
sant Ins. Co:, 160 App. Div. 74, 145 
NYS 192; Mayer v. Phoenix Assur. 
Co., 124 App. Div. 241, 108 NYS 711; 
Strome vy. London Assur. Corp., 20 
App. Div. 571, 47 NYS 481 [aff 162 
N. Y. 627 mem, 57 NE 1125 mem]; 
Davis v. Guardian Assur. Co., 
Hun 414, 34 NYS 332 [aff 155 N. Y. 
682 mem, 50 NE 1116 mem]. 

S. D.—Mason v. Philadelphia Fire 
Assoc., 23 S. D. 431, 122 NW 423. 

Tex.—Orient Ins. Co. v. Harmon, 
(Civ. A.) 177 SW 192. 

Wash.—Glover vy. Rochester-Ger- 


man Ins‘ Co.,: 11 Wash.) 143,°.39' P 
380. 
{a] Evidence held insufficient to 


show unfairness or 
Cohen v. Atlas Assur. Co., 
Div. 381, 148 NYS 563. 

72, Jones v. Northern Assur. Co., 
Ltd, 182 Ky. i701, 207 Sw 459. 

73. MAitna F. Ins. Co. v. Davis, 55 
SW 705, 21 KyL 1456. 

74, .Insurance Co. of North Amer- 
ica v. Hegewald, 161 Ind. 631, 66 NE 
902. 

75. Insurance 
ica v. Hegewald, 
902. 

76. Doherty v. Phoenix Assur. Co., 
224 Mass. 310, 112 NE 940. 

77. Doherty v. Pheenix 
Co., 224 Mass. 310, 112 NE 940. 

78, Doherty v. Phcenix Assur. Co., 
224 Mass. 310, 112 NE 940. 

79. Eberhardt v. Federal Ins. Co., 
14 Ga. A. 340, 80 SE 856; Collings 
Carriage Co. v. German-American 
InsSa) Coinis6 UN ew. gos ;eo TAN 726; 
Phoenix Ins. Co. v. Romeis, 15 Oh. 
Cir) CtI6 975182 Oh.UCir.) Dec. 633. 

80. Novak v. Rochester German 
Ins. Co., 156 Ill. A. 352. 

81. Bernhard v. Rochester Ger- 
man Ins. Co., 79 Conn. 388, 65 A 134, 
8 AnnCas 298; Chainless Cycle Mfg. 
Co. v. Security Ins. Co., 169 N. Y. 
304, 62 NE $392 [aff 52 App. Div. 
104, 64 NYS 1060]; Silver v. West- 
ern Assur. Co., 164 N. Y. 381, 58 NE 
284; Williams v. German Ins. Co., 
90 App. Div. 413, 86 NYS 98. ‘ 

82. Ala.—Hall v. Western Assur. 


prejudice.— 
163 App. 


Co. of North Amer- 
161 Ind. 631, 66 NE 


Assur. 


Hankins, 122 Ill. A. 600 [aff 221 Ill. 
304, 77 NE 447]. 
Me.—Fisher v. Merchants’ Ins. Co., 
95 Me. 486, 50 A 282, 85 AmSR 428. 
Mich.—Kersey v. Phoenix Ins. Co., 


135 Mich. 10, 97 NW 57. 

Mo.—Carp v. Queen Ins, Co., 104 
Mo. A. 502, 79 SW 757. 

N. Y.—whrig v. Williamsburgh 


City F. Ins. Co., 101 N. Y. 362, 4 NE 
745. 

Oh.—Philadelphia Fire Assoc. v. 
Appel, 76 Oh. St. 1, 80 NE 952. 

R. I.—Messler v. Williamsburgh 
City F. Ins. Co., 42 R. I. 460, 108 A 
832. 

Tenn. — Hickerson v. German- 
American Ins. Co., 96 Tenn. 193, 33 
SW 1041, 32 LRA 172. 

Tex.—Delaware Underwriters. v. 
Brock, 109 Tex. 425, 211 SW 779. 

[a] Rule applied.—If the insurer 
insists on an arbitrator who is dis- 
qualified the insured may bring ac- 
tion without complying with the con- 
-dition. Hall v. Western Assur. Co., 
133 Ala. 637, 32 S 257, 143 Ala. 168, 
38 S 853; Western Underwriters’ 
Assoc. v. Hankins, 122 Ill. A. 600 [aff 
221 Till. 304, 77 NE 447]; Delaware 
Underwriters v. Brock, 109 Tex. 425, 
211 SW 779. 

83. Silver v. Western Assur. Co., 
164 N. Y. 381, 56 NE 284; Williams 
v. German Ins. Co., 90 App. Div. 413, 
86 NYS 98. 

84. Headley v. Attna Ins. Co., 202 
Ala. 384, 80 S 466. 

85. U. S.—Astrich v. German- 
American Ins. Co., 128 Fed. 477 [aff 
131 Fed. 18, 65 CCA 251]; Summer- 
field v. North British, etc., Ins. Co., 
62 Fed. 249. 

Ala.—Headley v. tna Ins. Co., 
202 Ala. 884, 80 S 466; Western 
Assur. Co. v. Hall, 120 Ala. 547, 24 
S 936, 74 AmSR 48. 

Iowa.—Harrison v. Hartford F. 
Ins. Co., 80 NW 309; Read v. State 
Ins. Co., 103 Iowa 307, 72 NW 665, 
64 AmSR 180. 

Kan.—Continental Ins. Co. v. Wil- 
son, 45 Kan. 250, 25 P 629, 23 AmSR 
720. 

La.—Dunn v. Springfield F. & M. 
Ins. Co., 109 La, 520, 38 S 585. 


ers Dry Goods Co. v. Imperial F. 
Ins. Co., 48 Minn. 380, 51 NW 123. 

Mo.—Fowble v. Phoenix Ins. Co., 
106 Mo. A. 527, 81 SW 485; Carp v. 
Queen Ins. Co., 104 Mo. A. 502, 79 
SW 757; Johnson v. Phcenix Ins. Co., 
69 Mo. A. 226. 

N. Y.—Callahan y. London, etce., F. 
Ins. Co., 98 Misc. 589, 163 NYS 322 
{aff 179 App. Div. 890 mem, 165 NYS 
1079 mem]. 

Oh.—Pheenix Ins. Co. v. Carnahan, 
63 Oh. St. 258, 58 NE 805; Germania 
Ins. Co. v. Cincinnati, ete., Packet 
Co., 7 OhS&CP 571, 6 OhNP 1738. 

Tenn.— St. Paul F. & M. Ins. Co. 
Pe ae ee, 129 Tenn. 55, 164 SW 

Tex.—Delaware Underwriters v. 
Brock, 109 Tex. 425, 211 SW 773. 

Wash.—Davis v. Atlas Assur. Co., 
16 Wash. 232, 47 P 436, 885. , 

N. S.—Margeson v. Commercial 
Union Assur. Co., Ltd., 31 N. S. 337. 

Ont.—Hughes v. London Assur. 
Corps,” 4 Ont. -293. 

86. U. S—Hamilton v. Liverpool, 
etc,, ins: .Co; 0136 -U. S..+242, 110" Seb 
945, 34 L. ed. 419; Astrich v. German- 
American Ins. Co., 131 Fed. 18, 65 
CCA 251 [aff 128 Fed. 477]. 

Ky.—Continental Ins. Co. v. Val- 
landingham, 116 Ky.'287, 76 SW 22, 
25 KyL 468, 105 AmSR 218. 

Mad.—Caledonian Ins. Co. v. Traub, 
83 Md. 524.) 35° A 13° 

Mich.—Morley v. Liverpool, etce., 
Ins. Co., 85 Mich. 210, 48 NW 502. 

Minn.—Schrepfer v. Rockford Ins. 
Co., 77 Minn. 291, 79 NW 1005; Pow- 
ers Dry-Goods Co. v. Imperial F. 
Ins. Co., 48 Minn. 380, 51 NW 123. 

Mo.—Stevens v, Norwich Union F. 
Ins. Co., 120 Mo. A. 88, 96 SW 684; 
Carp v. Queen Ins. Co., 104 Mo. A. 
502,79 SW 757. 

N. Y.—Davenport v. Long Island 
Ins; €o., 10° Daly 5385... Seel* also 
Michel v. American Cent. Ins. Co., 17 
App. Div. 87, 44 NYS 832 (cirecum- 
stances not sufficient to show un- 
reasonable failure to comply, with 
the arbitration clause by insured). 

Oh.—Graham v. German American 
Ins. Co., 75 Oh. St. 374, 79 NE 930, 15 
LRANS 1055, 9 AnnCas 79; Hamilton ~ 
v. Royal Ins. Co., 4 OhS&CP 437, 29 
CincLBul 106; Hamilton y. Fireman’s 
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a right of action.§? 


may maintain his action.®§ 


Failure to agree upon umpire. 


Ins. Co., 4 OhS&CP 407, 29.'CincL 
Bul 209. 

Tenn.—St. Paul F. & M. Ins. Co. 
yr koe” 129 Tenn. 55, 164 SW 
1186. 

Wash.—Goldstein v. Hartford Nat. 
F. Ins. Co., 106 Wash. 346, 180 P 409. 

87. Carp v. Queen Ins, Co., 104 
Mo. A. 502, 79 SW 757. 

88. Ala.—Western Assur. 
Hall, 143 Ala. 168, 38 S 853. 

Ill.— Niagara Ins. Co. v. Bishop, 
154 Ill. 9, 39 NE 1102, 45 AmSR 105; 
Germania F. Ins. Co. v. Frazier, 22 
Ill. A. 8327; Slepski v. German F. Ins, 
Co., 141 IlL A. 614. 

Ky.—Hartford F. Ins. Co. v. Asher, 
100 SW 238, 234, 30 KyL 1053 [cit 
Cyc]. 

Md.—Connecticut F. Ins. Co. v. 
Cohen, 97 Md. 294, 55 A 675, 99 AmSR 
445, 

Mich.—Brock v. Dwelling-House 
Ins; Co., 102 Mich. 583, 61 NW 67, 
47 AmSR 562, 26 LRA 623. 

Minn.—O’Rourke v. German Ins. 
Co., 96 Minn. 154, 104 NW 900; Pow- 
ers Dry Goods Co. v. Imperial F. Ins. 
Co., 48 Minn. 380, 51 NW 128. 

Mo.—McCullough v. Phoenix Ins. 
Co., 1138 Mo. 606, 21 SW 207. 

, N. Y.—Uhrig v. Williamsburg City 
Pieiinss Cor 10% Now ye 1362, 74° NE 
745; Bishop v. Agricultural Ins. Co., 


Corea 


9 NYS 350 [aff 130 N. Y. 488, 29 
NE 844]. 
Tenn. — Hickerson Vv. German- 


American Ins. Co., 96 Tenn. 193, 33 
SW 1041, 32 LRA 172. 

Tex.—Delaware Underwriters v. 
Brock, 109 Tex. 425, 211 SW 779. 

Wash.—Davis v. Atlas Assur. Co., 
16 Wash. 232, 47 P 436, 885. 

Wis.—Chapman v. Rockford Ins. 
Co., 89 Wis. 572, 62 NW 422, 28 LRA 
405. 

89. Bernhard’ v. Rochester Ger- 
man Ins. Co., 79 Conn. 388, 65 A 134, 
8 AnnCas 298; St. Paul F. & M. Ins. 
Co. v. Kirkpatrick, 129 Tenn. 55, 164 
SW 1186. 

90. Cal.—Carroll v. Girard I. Ins. 
Coy 2 Calin-297, 0138 ~P a8635 

Ind.—Vernon Ins., ete. Co. v. 
Maitlen, 158 Ind. 398, 68 NE 755. 

Iowa. — Westhaver v. German- 
American Ins. Co., 113 Iowa 726, 84 
NW 717. 

Mass.—Boston Universalists Sec- 
ond Soc. v. Royal Ins. Co., 221 Mass. 
518, 109 NE 384, AnnCas1917H 491. 

Mich.—Baumegarth v. FWiremen’s 


und) Insi7iCo., 152, Mich. 479,71106 
NW 449. 
Mo.—Carp vy. Queen Ins. Co., 104 


If through the fault of the 
insurer the arbitration fails, the insured need make 
no further efforts to secure an arbitration, and 
Where the arbitration 
fails without the fault of either party, the cases 
are not in full accord as to the rights of the in- 
sured.§* According to some of the authorities, where 
arbitration of the amount of the loss is made a 
condition precedent by the policy, 
to. arbitrate, which fails without the fault or mis- 
conduct of either party, does not constitute a com- 
pliance with the condition, entitling the insured to 
sue on the policy without taking further steps to 
secure arbitration.°° But according to others, where 
there is such a failure, the insured need go no 
further before bringing his action.®+ 

Where the arbi- 
trator appointed by the insurer prevents the selec- 
tion of an umpire, the insured may bring his action 
without arbitration.°? And according to some of the 
authorities, if, after having had a fair opportunity 
and a reasonable time in which to make the ap- 
praisement, the arbitrators fail to agree upon an 
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selected.% 


a mere attempt 
trator were not 


praisement.°° 


N. J.—Modern Homes vv. ‘Atlas 
‘Assur; Co;, 108 A 869. 

Pa.—Seibel v. Lebanon Mut. Ins. 
Co., 16 LancLRev 356. 

R. I.—Riddell v. Rochester Ger- 
man Ins. Co., 36 R. I. 240, 89 A 833 
[reh den 90 A 170]; Early v. Provi- 
dence, Vete;, Ins. Col 31feih.e if. 225; 
16,4 75370140 \AmSR, 7503 Grady, v. 
Home: F’, ‘etc., Ins. Co., 27 R. I. 435, 
63 A 173, 4 LRANS 288. 

[a] Failure causing unreasonable 
delay.—An honest, but futile, effort 
by the appraisers appointed to deter- 
mine the extent of a loss, unless it 
caused a too protracted and wholly 
unreasonable delay, will not dispense 
with the need of an appraisal. Carp 
v. Queen Ins. Co., 104 Mo. A. 502, 
79 SW 757. 

91. U. S—A®tna Ins. Co. v. Hef- 
ferlin, 260 Fed. 695; Western Assur. 
Co. v. Decker, 98 Fed. 381, 39 CCA 
383. 

Ala.—Headley v. Attna Ins. Co., 
202 Ala. 384, 80 S 466. 

Il]—Laneashire Ins. Co. vy. Lyon, 
124 Til..A, 491. 

Md.—Home Ins. Co. v. Schiff, 103 
Md. 648, 64 A 68. 

Miss.—Providence-Washington Ins. 
Co. v. Kennington, 111 Miss. 244, 71 
S 378. 

N. C.—Pretzfelder v. Merchants’ 
Ins. Co., 116 N. C) 491, 921 SE 302; 
Braddy v. New York Bowery F. Ins. 
Co., LISUON: CC. 354,20) SHVATT. 

Pa.—Fritz v. British America 
Assur.*Co., 2087 Pas 268,550 “Alo Tss 
Post v. American Cent. Ins. Co., 61 
Pa. Super. 352. 

Tenn.—St. Paul F. & M. Ins. Co. 
v. Kirkpatrick, 129 Tenn. 55, 164 SW 
1186. 


Tex.—Pheenix Ins. Co. v. Moore, 
(Civ. A.) 46 SW 1181. 
See also Bernhard v. Rochester 


German Ins. Co., 79 Conn. 388, 65 A 
134 8 AnnCas 298 (where insured 
continued, until repudiation by in- 
surer of all liability, to suggest 
means of breaking the deadlock be- 
tween the appraisers, or that a com- 
promise be made). 

{a] Failure to agree.—If the pol- 
icy authorizes a finding by a ma- 
jority, but there is no agreement 
even by a majority as to the result 
to be reached, the insured is not 
compelled to submit to another arbi- 
tration, but may bring action not- 
withstanding the requirement of 
arbitration aS a condition precedent. 
Pretzfelder v. Merchants’ Ins. Co., 
123 N. C. 164, 81 SE 470, 44 LRA 424. 

92. U. S.—Harrison v. German- 


Mo. A. 502, 79 SW 757. 
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umpire, and the appraisement fails, without any 
fault of the insured, he is entitled to proceed with- 
out arbitration.®? 
ties, where appraisement is made a condition prece- 
dent, if the arbitrators, acting in good faith, fail 
to agree upon an umpire, new arbitrators must be 
An insurer will not be held responsible 
for the failure to select an umpire, where there is 
no evidence that the persons pronosed by his arbi- 


But according to other authori- 


fair and competent, or that there 


was not a valid, bona fide objection to those pro- 
posed by the arbitrator for the insured.% 

Refusal of appraiser to proceed. Where one of 
the appraisers withdraws from the appraisement 
without the fault of either party and refuses to 
proceed with the appraisement, such conduet on his 
part does not revoke or put an end to the ap- 
And it is the right and duty of the 
party who appointed such appraiser to choose an- 
other in his place.®* If the party whose appraiser 
refuses to act desires to have an appraiser present 
at the examination and conference between the other 
appraiser and the umpire, it is his duty to appoint 


American F.. Ins. Co., 67 Fed. 577. 

Ill.—Slepski v. German F. Ins. Co., 
141 Ill. A: 614; Niagara Ins. Co. 
v. Bishop, 49 Ill. A. 388 [aff 154 Ill. 
9, 39 NE 1102, 45 AmSR* 105]. 

Ky.—Hartford F. Ins. Co. v. Asher, 
100 SW 233, 30 KyL 1058. 

Md.—Shawnee F. Ins. Co. v. Pont- 
field, 110 Md. 8535-72. A” 835; 1382 
AmSR 449. 

Mich.—Brock v. Dwelling House 
Ins. Co., 102 Mich. 583, 61 NW 67, 
47 AmSR 562, 26 LRA 623. 

Mo.—Fowble v. Phcenix Ins. Co., 
106 Mo. A. 527, 81 SW 485. 

N. Y.—Bishop v. Agricultural Ins. 
Co., 130 N. Y. 488, 29 NE 844 [aff 
9 NYS 350]. 

N. C.—Braddy v. New York Bow- 
ae Eins.) Con ets Nasr@.4354,920°SH 

93. U. S.—Spring Garden Ins. Co. 
v. Amusement Syndicate Co., 178 Fed. 
519; 102 (CCA 29: 

Ala.—Headley v. Attna Ins. Co., 
202 Ala. 384, 80 S 466. 

Kan,—Jerrils v. German American 
Ins. Co., 82. Kan. 320, 108 .P :114, 
28 LRANS 104, 20 AnnCas 251. 

Md.—Shawnee F. Ins. Co. v. Pont- 
fleld,))410\> May 358). %2:cAVH835, 11382 
AmSR 449; Connecticut F. Ins. Co. 
v. Cohen, 97 Md. 294, 55 A 675, 99 
AmSR 445. 

Miss.—Providence-Washington Ins. 
Co. v. Kennington, 111 Miss. 244, 
TERS ROCS: 

Mo.—Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154. 

Pa.—Post v. American Cent. Ins. 
Com b16Pas Supers cage 

[a] If the insured himself is 
without fault, the fact that the fail- 
ure to agree upon an umpire was 
caused chiefly by the appraiser, 
named by him, will not bar his right 
to sue. Connecticut F. Ins. Co. v. 
Cohen, 97 Md. 294, 55 A 675, 99 
AmSR 445. 

94. Vernon Ins., etc., Co. v. Mait- 
len, 158 Ind. 393, 63 NE 755;-Westen- 
haver v. German-American Ins. Co., 
113 Iowa 726, 84 NW 717; Messler 
v. Williamsburgh City F. Ins. Ca., 
(Ru T.) 194 A 875. 

95. Kersey v. Phoenix Ins. Co., 135 
Mich. 10, 97 NW 57. 

96. Niagara F. Ins. Co. v. Boon, 
76 Ark. 1538, 88 SW 915; American 
Cent. Ins. Co. v. Landau, 62 N. J. 
Eq. 73, 49 A 738; Bradshaw v. Agri- 
eultural “ins, iCo:, ais? GN 87a 32 
NE 1055; Philadelphia Fire Assoc. 
v. Appel, 76 Oh. St. 1, 80 NE 952. 

97. Philadelphia Fire Assoc v. 
Appel, 76 Oh. St. 1, 80 NE 952. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a new appraiser and ask that such appraiser be 
permitted to take part in the proceedings.’ 

Where the mortgagee did 
not know of the failure of the mortgagor to have 
a valid appraisement made as required, such neglect 
will not prevent the mortgagee from suing on a 
policy, which provided that the loss shall be pay- 
able to him as his interest appears and that the 
insurance shall not be invalidated as to his interest 
by any neglect of the mortgagor. 

The effect of failing to 
comply with a demand for appraisement is some- 


Rights of mortgagee. 


Statutory provisions. 


times provided for by statute.t 
[§ 571] i. 
tion °—(1) In General. 


thereon.* 


98. American Cent. Ins. Co. v. 
Landau, 62 N. J. Eq. 73, 49 A 7388. 

99. Riddell v. Rochester German 
Ins, Co,, 36> R.1.1240,,89 A..833, [réeh 
den 90 A 170]. 

1. See statutory provisions. 

[a] In Indiana under Burns St. 
Annot. (1914) § 4622¢, if the insured 
demands an appraisement, and the 
insurer fails to appoint his appraiser 
within the designated period, the 
amount claimed by the insured in 
his proof of loss becomes the ascer- 
tained amount thereof; and suit may 
be maintained therefor at the expira- 
tion of sixty days after such de- 
fault, and if the insurer demands 
an appraisement and the insured 
fails to appoint an appraiser, the 
amount of loss which the insurer 
has admitted the insured has sus- 
tained becomes the ascertained 
‘amount thereof, for which suit may 
be maintained at the expiration of 
the like period. Commercial Union 


Assur. Co. v. Schumaker, (Ind. A.) 
149 NB 532. 

2. Waiver as question of fact see 
infra § 768. 


Waiver or estoppel as affecting: 
A eats proofs of loss see supra 

§ 518. 
Right of forfeiture see supra § 424, 

3. Western Underwriters’ Assoc. 
v. Hankins, 221 Ill. 204, 77 NE 447 
fafe 122 lly, A. 600]; Providence- 
Washington Ins. Co. v. Wolf, (Ind. 
A.) 72 NE 606; Manchester F. Assur. 
Co. v. Koerner, 13 Ind. A. 372, 40 NE 


1110 41 NE 848, 55 AmSR 231; 
Hutchinson v. Liverpool, etc., Ins. 
@o., 158) Mass. 143, 726) Nb 439) 310 


LRA 558; Smaldone v. Insurance Co. 
of North America, 162 N. Y. 580, 57 
NE 168. 

[a] Agent may waive.—Milwau- 
kee Mechanics’ Ins. Co. v. Schallman, 


LSS Ges 59 NES 12, 

[b] Adjuster may waive.—Smal- 
done v. Insurance Co. of North 
America, 162 N. Y. 580, 57 NE 168. 


{c] Oral waiver. — Arbitration 
may be waived orally. Hutchinson 
v. Liverpool, ete., Ins. Co., 153 Mass. 
143, 26 NE 439, 10 LRA 558. 

4 U: S.—Pheenix F. Assur. Co. v. 
Murray, 187 Fed. 809, 109 CCA 569; 
Harrison v. German-American F. 
Ins; Co.,.67 Fed. ‘577. : 

Ga.—Great American Co-op. Fire 
Assoc. v. Jenkins, 11 Ga. A. 784, 76 
SH 159. 

Ill.—Western Underwriters’ Assoc. 
v. Hankins, 221 Ill. 304, 77 NE 447. 

Ind.—Providence-Washington Ins. 
Co. v. Wolf, 168 Ind. 690, 80 NE 26, 
120 AmSR 395; Milwaukee Mechan- 
ics’ Ins. Co. v. Stewart, 13 Ind. A. 


Waiver of Appraisement or Arbitra- 
i A provision for arbitra- 
tion or appraisal, of course, may be waived.® 
either party waives the right to insist upon such 
provision by any action inconsistent with reliance 
Any act or conduct on the part of the 
insurer making it apparent that an arbitration or 
appraisement would be an unnecessary and nuga- 
tory formality amounts to a waiver thereof on his 
part. The acts relied upon as constituting a waiver 
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And 


ment.?1 


640, 42 NE 290; Manchester F. Assur. 

Co. v. Koerner, 13 Ind. A. 372, 40 NE 

1110, 41 NE 848, 55 AmSR 2381. 
Ky.—Hartford F. Ins. Co. v. Asher, 


100 SW 233, 30 Kyl 1053; Morris 
v. German American Ins. Co., 14 
KyL 859. 


Md.—Allegre v. Maryland Ins. Co., 
6 Harr. & J. 408, 14 AmD 289. 

Mass.—Westfield Cigar Co. v. In- 
surance Co. of North America, 169 
Mass. 882, 47 NE 1026; McDowell 
v. ADtna Ins. Co., 164 Mass. 444, 41 
NE 665. 

Mich.—Morley v. Liverpool, etc., 
Ins. Co., 85 Mich. 210, 48 NW 502. 

Minn.—Knox-Burchard Mercantile 
Co. v. Hartford F. Ins. Co., 129 Minn. 
292, 152 NW 650; O’Rourke v. Ger- 
man Ins. Co., 99 Minn. 293, 109 NW 
401. 

Mo.—Shook v. Retail Hardware 
Mut. F. Ins. Co., 154 Mo. A. 394, 134 
SW 589; Dautel v. Pennsylvania F. 
Ins. Co., 65 Mo. A. 44. 

Mont.—Randall v. Phcenix 
Coy *10" Mont: 362," 25.P 960. 

N. Y.—Wynkoop v. Niagara Ins, 
@or 9d NG, BY. AS aso Ami. "686; 
Hall v. Allemannia F. Ins. Co., 175 
App. Div. 289, 161 NYS 1091; Chain- 
less Cycle Mfg. Co. v. Security Ins. 
Co., 52 App. Div. 104, 64 NYS 1060 
[aff 169 N. Y. 304, 62 NE 392]; New- 
man v. Blessing, 4 NYS 269. 

Oh.—Philadelphia Fire Assoc. v. 
Appel, 76 Oh. St. 1, 80 NE 952; Hob- 
son v. Queen Ins. Co., 2 OhS&CP 475, 
2 OhNP 296. 

Okl.—Attna Ins. Co. v. Jester, 37 
Okl. 413, 132 P 130, 47 LRANS 1191; 


Ins. 


Gage v. Connecticut F. Ins. Co., 34 
Oka ae Mt APA ihe 
Pa.—Everett v. London, etc., Ins. 


Co., 142 Pa. 332, 21 A 819, 24 AmSR 
499, 

Tenn.—Harowitz v. Concordia F. 
Ins. Co., 129 Tenn. 691, 168 SW 168. 

W. Va.—Houseman vy. Globe, etc., 
Hae LISeECOn So iV Way O86, Oo. SE) 
269. 

Bi Clin “ré7 Hudson's; Bay “Inst 
Comm h Semon 

{a] Refusal to arbitrate (1) will 
constitute a waiver. See supra § 570. 
(2) And so will a refusal except on 
conditions not contemplated by the 
policy. Hamilton v. Royal Ins. Co., 
4 OhS&CP 437, 29 CincLBul 106. 

[b] Acceptance of proofs of loss. 
—(1) Acceptance by the insurer 
without objection of proofs of loss, 
which do not contain an award of 
appraisers, iS a waiver of the re- 
quirement of appraisement. Hart- 
fonds Heins...Co.. Vescannon, wl9. Tex. 
Civ. A. 305, 46 SW 851; Springfield 
puke, SVL ins, CO.7 ve Cannon, "(hex 
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should, however, be such as are reasonably ecaleu- 
lated to make the insured believe that a compliance 
on his part with the stipulations as to appraise- 
ment is not desired and would be of no effect if 
observed by him.* 
ment or arbitration may be waived by the appoint- 
ment by the insurer of an appraiser known by him 
not to be disinterested;’ by a refusal to permit the 
submission to embrace all articles of property which 
the insured claims to be covered by the policy, al- 
though not specifically enumerated therein;® by 
failure to appear at the time and place set for 
appraisal ;° or by making no response to proper ob- 
jections to proposed appraisers.!° The provision for 
an appraisal may be waived, after the parties have 
agreed to an appraisal, by conduct on the part of 
either evidencing an intention to defeat the object 
of the appraisal or to put the other party to un- 
necessary expense so as to coerce an unjust settle- 
Where an insurance company does not in 
good faith earry out an agreement to arbitrate the 
amount of the loss, but endeavors to utilize the 
agreement to obtain delay, it absolves the insured 


The provision as to appraise- 


Civ. A.) 46 SW_ 375; Virginia F. & 
M. Ins. Co. .v. Cannon, 18 Tex’ Civ. 
A. 588, 45 SW 945. (2) When the 
insured furnishes. proofs of loss 
within the required time and the 
insurance company retains them 
without objection until after the 
time for furnishing them has ex- 
pired, when it objects for specified 
reasons, not including want of ap- 
praisement, the condition requiring 
appraisement is waived. -American 
HE) Inst+ Cory. “Stuarts (lex. Civ. As) 


38 SW 395. 

5. Cullen v. Insurance Co. -of 
North America, 126 Mo. A. 412, 104 
SW 117; Dantel v. Pennsylvania F. 
Ins. Co. 2 Mo. A. 1255; Everett 
v. London, etc., Ins. Co., 142 Pa. 332, 
21 A 819, 24 AmSR 499. 

[a] Tllustration.—Refusal ‘to pay 
the loss without seeking an appraise- 


ment. Milwaukee Mechanics’ Ins. Co. 
v.. Stewart, 13 Ind. A. 640, 42 NE 
290; O’Rourke v. German Ins: Co., 
99 Minn. 293, 109 NW 401; Nerger 
v. Equitable Fire Assoc, 20 S. D. 
419, 107 NW 581. 

6. U. S.—Astrich v.°  German- 


American Ins. Co., 128 Fed. 477 [aff 
131 Fed. 13, 65 CCA 251 (certiorari 
den 198 U.S. 588, 25 SCt 802, 49 L. 
(6 (ia Mi LBB AG 

Ind.—Commercial Union Assur. 
Co. v. Schumaker, (A.) 119 NE 532. 

Mass.—Paris v. Hamburg-Bremen 
F. Ins. Co., 204 Mass. 90, 90 NE 420. 

N. Y.—Williams v. German Ins. 
Co., 90 App. Div. 413, 86 NYS 98. 

Tex.—Scottish Union, etec., Ins. Co. 
be: Clancyr7e oS3n- 0 exer dilSpuel Om asuNy, 
39. 

[a] Mustration.—The inspection 
and partial adjustment of the loss, 
the offer to pay a certain sum in 
satisfaction of the damage, and the 
acceptance of the inventory of lost 
and damaged goods without objec- 
tion, do not constitute waiver. Scot- 
tish Union, etc., Ins. Co. v. Clancy, 71 


‘Tex. 5, 8 SW 630. 


7. Continental Ins. Co. v. Vallan- 
dingham,, 116) Ky.) 287,076 SW 22,25 
Kyl 468, 105 AmSR 218; Delaware 
Underwriters v. Brock, (Tex. Civ. 
A.) 206 SW 3877. 

8. Dee v. Key City F. Ins. Co., 104 
Iowa 167, 73 NW 594. 

9. Northern Assur. Co. 

Wels; 2 tee Max Cl yin Areal 
239. 

10. McManus v. Western Assur. 
Co., 22 Misc. 269, 48 NYS 820 [aff 
43 App. Div. 559 mem, 60 NYS 1143 
mem]: 

11. Providence - Washington Ins. 
Co. v. Wolf, 168 Ind. 690, 80 NE 26, 
120 AmSR 395. 


v. Sam- 
33 SW 
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from compliance with an arbitration clause.1? Pre- 
liminary negotiations, looking to an amicable set- 
tlement of the loss, are not a waiver of a pro- 
vision requiring appraisal, unless the insured is 
thereby misled to his injury.‘ Mere silence on the 
subject of arbitration,* or a failure to answer as 
to whether arbitration is desired,’> does not con- 
stitute waiver. Waiver of proofs of loss does not 
constitute a waiver of arbitration.1® The admis- 
sion, by the insurer, of liability for an amount less 
than that demanded in the proof of loss submitted 
by the insured is not a waiver of the insurer’s right 
to an appraisement.'7 Delay and quibbling over 
proofs of loss by the insurer do not constitute a 
sufficient ground of waiver.1s Where the insurer, 
under a policy making the loss payable to a person 
other than the insured as his interest may appear, 
arbitrates with the insured, without including such 
other person, he does not thereby waive his right 
to arbitration with the latter.19 An express.waiver 
by an insurance company as to plaintiff in an action 
on a policy, of a condition for arbitration of loss, 
is available to one who purchased an insured chat- 
tel before loss, so as to extend to a counterclaim 
made by him against the company, with whom he 
was joined as a defendant in the action.?° 
Statutory provisions. In some jurisdictions, by 
statute, the insurer is deemed to have waived the 
right to arbitration, where he fails to comply with 
certain provisions as to naming and selecting arbi- 
12. Carp v. Queen Ins. Co., 104]|g00d faith. 
Mo. A. 502, 79 SW 757. Ins, Co., 


13. Goldstein v. Hartford Nat. F.| LRANS 498. 
Ins. Co., 106 Wash. 346, 180 P 22. 


409. 

14. Phenix Ins. Co. v. Stocks, 149 
Ill. 319, 36 NE 408 [aff- 40 Ill, A. 
64]; Chippewa Lumber Co. v. Phenix 


Ins. Co., 80 Mich. 116, 44 NW 1055; 
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Mowry 
106 Me. 308, 76 A 875, 29 


U. S.—British America Assur. 
Co. v. Darragh, 128 Fed. 890, 63 CCA 
426; Kahnweiler v. Phenix Ins. Co., 
67 Fed. 483, 14 CCA 485; Wallace v. 
German-American Ins. 
742, 2 Wed. 658, 1 McCrary 335. 


[§§ 571-578 


trators.?+ 

[§ 572] (2) Failure to Demand or Accept. A 
party who is entitled under the policy to an arbi- 
tration or appraisal may waive his right thereto by 
a failure to make a demand therefor or to take the 
necessary steps toward securing it.22 And where 
an arbitration is demanded by neither party, it is 
deemed waived by both.?* If an insurer desires 
to hold the mortgagee of the premises or his as- 
signee to an appraisement clause in the policy, he 
is entitled to do so by written demand, but, no 
such demand having been made, the appraisement 
must be held to have been waived against the mort- 
gagee or assignee.** A provision for arbitration of 
loss, contained in the by-laws of a mutual insurance 
company, is waived by the failure of the insurer 
to take the initiative step by appointing an arbi- 
trator and requesting the insured to do likewise.*® 
A refusal to comply with a proper request for ap- 
praisal is also a waiver.?® 

[§ 573] (3) Delay in Demanding or Accepting. 
Mere delay in demanding or accepting appraisal or 
arbitration will not alone constitute waiver there- 
of,?” but if by such delay the other party is preju- 
diced and put in such a position that he cannot 
enforce his rights the delay will constitute a 
waiver.28 A provision for the submission of the 
amount of liability to referees within a certain 
time is waived by the failure of the insurer to ap- 
ply for arbitration within such time.?® 
Co., 67 Fed. 483, 14 CCA 485; Nur- 
ney v. Fireman’s Fund Ins. Co., 638 


Mich 633, 30 NW 3:50, 6 AmSR 
24. Pennsylvania Co. for Insur- 

ance on Lives, etc. v. Aachen, etc., 

He ins. .Co; 257 Med. L380. 

41 Fed. 25. Bolte v. Equitable Fire Assoc., 

23 S. D. 240, 121 NW 773. 


v. Hanover F. 


Co., 


Weil v. Connecticut F. Ins. Co., 23 Cal.— Winchester vy. North British, 26. Ill. — Milwaukee Mechanics’ 

Olin City CtvuNwis. wood, etc.) Ins. Go. 160°'Cal’ 1,.116 P63, | Ins. Co. v. Schallman,. 188. Lil.) 213. 59) 
{a] Illustration. — A _ telephone] 35 LRANS 404. NE 12, 

conversation between the insured Ga.—Great American Co-op. Fire Ind.—Commercial Union Assur. Co. « 


and an adjuster for the company, in 


Assoc. v. Jenkins, 11 Ga. A. 784, 76 


v. Schumaker, (A.) 119 NE 532. 


which the insured told the adjuster| SE 159. La.—Dunn Vv. Springfield F. & M. 
they would each pick a man “and Ill.—German American Ins. Co. v.| Ins. Co., 109 La. 520, 33 S 585. 

the two pick a third, or settle the| Steiger, 199 Ill. 254; Farmers’ Mut. Mass.—McDowell' v. AXtna Ins. 
matter in any way at all,” to which|F., etc. Ins. Co. v. Lecroy, 91 Ill.| Co., 164 Mass. 444, 41 NE 665. But 
proposition the adjuster made no re-| A. 41 see Vera v. Mercantile F. & M. Ins. 


ply, does not constitute an estoppel 
against the company or a waiver of 
its right to insist upon the provi- 
sions of the contract with reference 
to an appraisal. Weil v. Connecti- 


ete, .b Ins; Co. 


cut. E.) Ins., Co:, 23 "Oh. Cir. Ct. (N.S. |iv. Prussian, Nat. 
281. S6 Treo sen oad 
15. North British, etc., Ins. Co. 


v. Robinett, 112 Va! 754, 72 SE 668. 


16. Hutchinson v. Liverpool, ete.,|ica v. Forewood Cotton Co., 
Ins. Co., 158 Mass. 1438, 26 NE 439, | 846. 
10 LRA 558. Mass.—Hayes v. Milford Mut. F. 


TIowa.—Garretson 
114 Iowa 17, 86 NW 
32; ‘Davis v. Anchor Mut. F. ‘Ins. CO; 
96 Iowa 70, 64 NW 687. 
Kan.—Amusement 

Ins. 
Walker v. German 
Ins,?Co.,-5 lL Kan. 725, 33. Bb 9.7. 
Ky.—Insurance Co. of North Amer- | 292 


v. Merchants’,| Co., 216 Mass. 154, 103 NE 292 (fail- 
ure of insurer, when notified by in- 
sured of readiness to proceed to 
arbitration, to submit nominees from 
whom a referee is to be selected, is 
not waiver). 
Minn.—Knox-Burchard Mercantile 
Co. v. Hartford F. Ins. Co., 129 Minn. 
152 NW 650. 
N. Y.—Silver v. Western Assur. 
Co.,.. 33, App. Div. 450,54 NYS, 27 
[rev on other grounds 164 N. Y. 


Syndicate Co. 
Co,,) 85, Kan. 


12 KyL 


17. Hart v. Springfield F. & M.|Ins. Co. 170 Mass. 492, 49 NE} 381, 58 NE 284]. 
Ins. Co., 136 La. 114, 66 S 558. 754, Fi S. D.—Schouweiler v. Merchants’ 
18 Phoenix Ins. Co. v. Lorton, Mo.—James v. Illinois Ins. Co., 135 | Mut. Ins. Assoc., 11 S. D. 401, 78 NW 
109 Tl. A. 68. Mo. A. .247%,,215 SW. 4783.. Carp v...//356. 
19. Atna Ins. Co. v. Cowan, 111] Queen Ins. Ca., 104 Mo. A. 502, 79 Tex.—Northern Assur. Co. v. Sam- 
Miss. 453, 71 S 746. SW 757; Probst v. American Cent.| uels, 11 Tex. Civ. A. 417, 33 SW 239. 
20. Gill v. Yorkshire Ins. Co.,| Ins. Co., 64 Mo. A. 408. Ont.—McIntyre vy. National Ins. 
Ltd., 23 Man. 368, 12 DomLR i72, 24 N. Y.—Chainless Cycle Mfg. Co.|Co., 5. Ont. A. 580. 
WestLR 389. v. Security Ins. Co., 169 N. Y. 304, 27. Smith v. California Ins. Co., 
21. See statutory provisions; and|62 NE 392 [aff 52 App. Div. 104,|87 Me. 190, 32 A 872; Schrepfer v. 
Mowry v. Hanover F. Ins, Co., 106|64 NYS 1060]; McLean y. Tobin, 58} Rockford Ins. Co., 77-Minn. 291, 79 
Me. 308, 76 A 875, 29 LRANS 498;]| Misc. 528, 109 NYS 926. NW 1005; Williams v. German Ins. 
McDowell v. Adtna Ins. Co., 164: Mass, Okl.—Oklahoma. F. Ins.,..Co,. v.|Co., .90 App. Div. 4138, 86 NYS 98. 
444, 41 NE 665. Mundel, 42 Okl. 270, 141 P 415. 28. Harrison v. Hartford F. Ins. 
fa] Statutory mode not exclusive. Ss. D.—Nerger . Equitable Fire} Co. (Iowa) 80 NW 309; Knox-Bur- 
—Such a statute is not intended to] Assoc.,.20 S. D. 419, 107 NW 531;| chard Mercantile Co. v. Hartford F. 
specify the only mode by which ar- Norris v. Equitable F. Assoc. 19}]Ins. Co. 129 Minn. 292, 152 NW 
bitration may be waived. Oakes v.|S. D. 114, 102 NW 306. 650; Powers Dry Goods Co. v. Im- 
Pine Tree State Mut. F. Ins, Co., 112 Va.—Tilley v. Connecticut F. Ins. | perial F. Ins. Co., 48 Minn. 380, 51 
Me. 52, 90 A 707. Co.,. 86; Va. 811,°11..SE, 120. NW 123; Modern Homes vy. Atlas 
[b] Failure of arbitrator to serve.| ,Ont.—Cole v. Canadian F. Ins. Co.,| Assur. Co. (N. J.) 108 A _ 869; 
—dArbitration is waived by the in-|15 Ont. L. 336, 10 OntWR 906; Cole| Stephens vy. Union Assur. Soc., 16 


surer, where one of his nominees de- 
clines to serve on being selected by 
insured, although the insurer acts in 


23. Kahnweiler 


v. London Mut. F. Ins. Co., 15 Ont. 
L. 619, 10 OntWR 930. 


Utah 22, 50 P 626, 67 AmSR 595. 
29. Hayes v. Milford Mut. F. Ins. 
Co., 170 Mass. 492, 49 NE 754. 


v. Phenix Ins. 


For later cases, developments and changes in the law see cumulative ‘Annotations, same title, page and note number. 


§§ 574-576] 

[§ 574] (4) Denial of Liability.2° An unquali- 
fied denial of any liability under the policy is a 
waiver of provisions relating to appraisement or 
arbitration of the amount of the loss.2+ But such 
a denial, set up for the first time in the answer to 
a suit on the policy, does not waive such provi- 
sions.’ An insurer does not preclude himself from 
pleading the failure to make an appraisal, as a 
defense to a suit on a policy, by having filed an 
answer in a previous suit on the policy, in which, 
in addition to the failure to have the loss ap- 
praised, he pleaded a defense relieving him of all 
hability.8* A defense based upon an absence of 
compliance with the arbitration clause will not avail 
the insurer, where it is asserted in the answer that 
the policy has become absolutely void, and it does 
not appear that the insurer at any time requested 
or suggested a submission of the amount of the 
losses to arbitration.** 

A denial of ultimate liability is not necessarily 
a denial of the amount of the loss, and is not so in- 
consistent therewith as to amount to a waiver of a 
condition as to arbitration or appraisal of the 
amount of the loss, unless such denial is made under 


30. Denial of liability as waiver | banon Town Mut 
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such circumstances as would make such arbitration 
or appraisal fruitless, or would justify the insured 
in believing that an attempt on his part to per- 
form the conditions would not be responded to by 
the insurer.®® 

Refusal to admit liability. Where the insurer re- 
fuses to admit liability for the loss, the insured may 
bring suit on the policy without prior  arbitra- 
tion.*° 

[§ 575] (5) Agreement for Arbitration Diifer- 
ing from Policy. Where an agreement for arbitra- 
tion or appraisement, not in accordance with the 
terms of the policy, is entered into, there is a waiver 
of the provision in the policy.*7 The insurer has 
no right to insist on the execution of a written 
agreement to arbitrate containing provisions not 
stated in the policy, and where he insists on the 
execution of such written agreement before sub- 
mission to the arbitrators, he waives his right to 
arbitration under the policy.?® 

[§ 576] (6) Waiver of Reappraisement. An 
insurer, by asserting the validity of an award of 
appraisers, waives his right to have the loss again 
appraised if the award is determined to be invalid.*® 


bility nor the demand for arbitra- 


Sie Rrooks of loss see supra §§ 522-— 
31. Ala.—Western Assur. Co. v. 
eh 120 Ala. 547, 24 S 936, 74 AmSR 

Cal._—Farnum v. Phoenix Ins. Co., 
ae Cal. 246, 23 P 869, 17 AmSR 

Colo.—American Cent. Ins. Co. v. 
-Donlon, 16 Colo, A. 416, 66 P~ 249. 

Conn.—Bernhard v. Rochester Ger- 
man Ins. Co., 79 Conn. 388, 65 A 134, 
8 AnnCas 298. 

Ill.—Phenix Ins. Co. v. Stocks, 149 
Til. 319, 36 NE 408 [aff 40 Ill. A. 
64]; Glens Falls Ins. Co. v. Hite, 83 
Till. A. 549; Retail Merchants Assoc. 
Muti Eins. Cov. Cox,. 138) Tl A. 
14. 

Ind.—Orient Ins. Co. v. Kaptur, 
176 Ind. 308, 95 NE 230; Ohio Farm- 
-ers’ Ins. Co. v. Vogel, 166 Ind. 239, 
76 NE 977, 117 AmSR 382, 3 LRANS 
9609 -AnnCas 91.51) 

Kan.—Liverpool, etce., Ins. 
Hate 1 wane A418, 245.°P°b. 

Ky.—Springfield F. & M. Ins. Co. 
v. Shapoff, 179 Ky. 804, 201 SW 
1116; Continental Ins. Co. v. Vallan- 
dingham, 116 Ky. 287, 76 SW 22, 25 
KyL 468; Insurance Co. of North 
America v. Forwood, 13 Kyl 261. 

La.—Baillie v. Western Assur. Co., 
49 La. Ann. 658, 21 S 736; Millaudon 
v. Atlantic Ins. Co., 8 La. 557. 

Me.—Oakes v. Pine State 
Mute, :-. Ins; (Co:, 


Com Ve 


Tree 


“107. 


Md.—Allegre v. Maryland Ins. Co., 


‘6 Harr. & J. 408, 14 AmD 289. 


Mass.—Fall River v. Atna Ins. 
Co., 219 Mass. 454, 107 NE 367; 
Westfield Cigar Co. v. Insurance Co. 
of North America, 169 Mass. 382, 47 
NE 1026; Wainer v. Milford Mut. F. 
Ins. Co., 153 Mass. 335, 26 NE 877, 
11 LRA 598. 

Mich.—Denton v. Farmers’ Mut. FP. 
Ins. Co., 120 Mich. 690, 79 NW 929. 

Minn.—Cash v. Concordia F. Ins. 
Cole 11 WiMinn. 1:62, 7°1126 (INW,.524; 
Moore v. Sun Ins. Co., 100 Minn. 374, 
111 NW 260; Kelly v. Liverpool, etce., 
Ins. Co., 94 Minn. 141, 102 NW 380, 
110 AmSR 351; Hamberg v. St. Paul 
F. & M. Ins. Co., 68 Minn: 335, 71 
NW. 388. 

Mo.—Shook v. Retail Hardware 
Mut. F. Ins. Co., 154 Mo. A. 394, 134 
SW 589; James v. Illinois Ins. Co., 
135 Mo. A. 247, 115 SW 478; Ball v. 
Royal Ins. Co., 129 Mo. A. 34, 107 
SW 1097; Seigle v. Badger Lumber 
Co., 106 Mo. A. 110, 80 SW 4; White 
vy. Farmers’ Mut. F. Ins. Co., 97 Mo. 
A. 590, 71 SW 1707; Thomas, vy. Le- 


112 Me. 52, 90 A: 


A. 268; Vining v. Franklin F. Ins. 
Co., 89 Mo. A. 311; Montgomery v. 
Lebanon Town Mut. F. Ins. Co., 80 
Mo. A. 500. 

Mont.—Savage v. Phcenix Ins. Co., 
12 Mont. 458, 31 P 66, 33 AmSR 591; 
Randall v. American F. Ins. Co., 10 
Mont. 340, 25 P 953, 24 AmSR 50. 

Nebr.—4#tna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125; Home F. 
Ins. Co. v. Kennedy, 47 Nebr. 138. 
66 NW 278, 53 AmSR 521; German- 


American Ins. Co. v. Etherton, 25 
Nebr. 505, 41 NW 406; Western 
Horse, etc, Ins. Co. v.'Putnam, 20 


Nebr. 331, 30 NW 246. 

NE OY sane macle: m4 10si7 Co. 
12 App. Div. 39, 42 NYS 539; Lasher 
vy. Northwestern Nat. Ins. Co., 18 
Hun 98; Gibbs v. Continental Ins. 
Co., 18 Hun 611; Baldwin v. Fra- 
ternal Acc. Assoc., 21 Misc. 124, 46 


NYS 1016; Maimes v. Hartford Auto. 
Wns COnmell an MISC O5O,0e1 Sou NLS 
690. 


N. C.—Higson y. North River Ins. 
Co., 152 N. C. 206, 67 SE 509; Pioneer 
Mfg. Co. v. Phoenix Assur. Co., 106 
IN. 16." 28; 10, SE) 1057. 

Okl.—Oklahoma F., Ins. Co. v. Mun- 
del, 42 -Okl. 270, 141. P' 415; Elome 


Ins. Co. v. Ballard, 32 Okl. 723, 124 | 


Proto. 

Pa.—Sands v. Dwelling House Ins. 
Co., 26 PittsbLegJNS 318. 

R. I.—De Paola v. National Ins. 
Co., 38 R. I. 126, 94 A 700. 

Tenn.—Harowitz v. Concordia F. 
Ins. Co., 129 Tenn. 691, 168 SW 163; 
Hickerson v. German-American Ins. 


Co., 96 Tenn. 198, 33 SW 1041, 32 
LRA 172. 

Tex.—Connecticut F. Ins. Co. v. 
Hilbrant, (Civ. A.) 738 SW _ 558; 


American F. Ins. Co. v. Stuart, (Civ. 
A.) 38 SW 395. 

Utah—Stephens v. Union Assur. 
Soc., 16 Utah 22, 50 P 626, 67 AmSR 
bob. , 

Vt.—Stoddard v. Cambridge Mut. 
FW. Ins. Co.) 75 'Vt..253, 54 A 284, 

Wash.—Hennessy v. Niagara F. 
IngiiiGon 8 iwWash. 94, 735.585, 240 
AmSR 892; Pencil v. Home Ins. Co., 
3 Wash. 485, 28 P 1031. 

Wis.—Bailey v. A\tna Ins. Co., 77 
Wis. 336, 46 NW 440. 

Wyo.—Kahn _ v. Traders’ Ins. Co., 
4 Wyo. 419, 84 P 1059, 62 AmSR 
47. 

Eng.—Jureidini v. National Brit- 
ish, é6te, Ins) Cos ‘pProi5 tA. Ci 499. 

N. S.—Margeson vy. Guardian F., 
ete, Assur. Co., 31'N. 'S. 359. 

fa] Failure to admit liability. 
“Neither the failure to admit, lia- 


tion is equivalent to a denial of lia- 
bility, which, as is generally held, 
amounts to a waiver of arbitration, 
for the reason that in case of such 
denial the dispute is not about the 
amount of loss.” Western Assur. Co. 
v. Hall, 120 Ala. 547, 558, 24 S 936, 74 
AmSR 48. 

[b] Statement not constituting 
denial—A statement by the insurer 
to the insured that if he got the 
full amount of his claim, he would 
have to get it in court, is not equiva- 
lent to an unqualified denial of any 
liability. Phoenix Ins. Co. v. Lorton, 
109 Ill. A. 68. 

32. Kahnweiler v. Phcenix Ins. 
Co., 57 Fed. 562 [rev on other 
grounds 67 Fed. 483, 14 CCA 485]; 
Carp v. Queen Ins. Co., 104 Mo. A. 
502, 79 SW 757; Murphy v. North- 
ern: British, etc: .Co.,.61) Mio; Aug 23" 


Yendel v. Western Assur. Co., 21 
Misc. 348, 47 NYS 141. 

33. Carp v. Queen Ins. Co., 104 
Mo. A. 502, 79 SW 757. 

34. Kahn v. Traders’ Ins. Co., 4 


Wyo. 419, 34 P 1059, 62 AmSR 47. 

35. Phcenix Ins. Co. v. Carnahan, 
63 Oh. St. 258, 58 NE 805. 

36. Hughes vy. London 
Corp., 4 Ont. 293. 

37. U. S— British America Assur. 
Co. v. Darragh, 128 Fed, 890, 63 
CCA 426; Harrison v. German-Ameri- 
ean HW: Ins. Co,, 67 Wed:577. 

lowa.—Adams v. New York Bow- 


Assur, 


cts Ins. Co., 85 Iowa 6, 51 NW 
Mass.—Wholley v. Western Assur. 
Co., 174 Mass. 268, 54 NE 548, 75 
AmSR 314. 
Mich.—Morley vy. Liverpool, ete., 
Ins.’ Co., 85 “Mich. 210, 48 NW 502; 


N. J.—Broadway Ins. Co. v. Doy- 
WS) Obs NG alte DOO; mete AS LON 

N. Y.—Remington Paper Co. vy. 
London Assur. Corp., 12 App. Div. 
218, 48 NYS 481. 

Oh.—Dun v. Germania F. Ins. Co., 
10 OhS&CP 667. , ’ 

R. I.—Davis v. Western Massa- 
cehusetts Ins... Co; 03 v Realve2ic. 

S. D.—Schouweiler v. Merchants’ 
aeaG Ins. Assoc., 11 S. D. 401, 78 NW 

Wash.—Davis v. Atlas Assur. Co., 
16 Wash. 232, 47 P 436, 885. 

Wis.—Montgomery vy. American 
Cpt Ins. Co., 108 Wis. 146, 84 NW 
175. 

38. Walker v. German Ins. Co., 51 
Ian ( 2oNroo ee Loo Ue 


39. Iowa.—Adams v. New York 
Bowery F. Ins. Co., 85 Iowa 6, 51 
NW 1149. 
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[§ 577] 2. Arbitration or Appraisal by Agree- 
ment. Aside from any provision in the policy,‘® 
the parties may by voluntary agreement submit the 
amount of loss to determination by arbitrators or 
appraisers.*! And such agreements are binding, un- 
less entered into through fraud or mistake.*? If, 
after a loss, the insured is induced to sign an agree- 
ment for arbitration, by the misrepresentation of 
the insurer’s agent that the policy required such 
an appraisal, but the misrepresentation is made with- 
out fraudulent purpose, and the insured has the 
opportunity to examine the policy before signing 
the submission, and neglects to do so, he is bound 
by the award made under the submission.* 

[§ 578] 3. Revocation of Appraisement or Ar- 
bitration. Where the arbitration provided for in 
the policy is a common-law one,** or where arbitra- 
tion is provided for by an agreement which is 
not made under the terms of the policy, but inde- 
pendently thereof,*> it is revocable, at any time 
before the award,*® at the will of either party.*7 
According to some of the authorities a provision 
in a policy for arbitration or appraisal, in the event 
of disagreement as to the amount. of loss or damage 
by one or more persons to be chosen by the parties 
and not, by any particular person or tribunal named, 
is revocable by either party.*® There is, however, 
authority to the contrary.*® And such a rule does 


Minn. — Christianson vy. Norwich 
Union F. Ins. Soc., 84 Minn. 526, 88 
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to submit a loss to arbitration are 
understood, fraud cannot be based 50. 


[§§ 577-579 


not seem in harmony with the general rule that a 
compliance with such a provision is a condition 
precedent to an action on the policy.°° An agree- 
ment for arbitration is revoked by the refusal of 
either party to proceed further, or by the with- 
drawal of an arbitrator prior to the publization 
of an award.5! The bringing of a suit upon the 
policy by the insured is an effectual revocation 
on his part.52, Where the insured revokes such an 
agreement by instituting a suit on the policy, the 
revocation is not waived by a subsequent attempt 
by the parties to proceed under the agreement, but 
not estimating the loss or accomplishing anything 
by the attempt.®? Ifa party to an arbitration agree- 
ment has good ground to revoke the submission, he 
must exercise his right to revoke promptly;>* he 
cannot experiment and wait to ascertain whether 
the award is favorable, then assert his right to re- 
voke.°> The appraisers or arbitrators must be noti- 
fied of the revocation.®*® Revocation will not invah- 
date the poliey *’ nor carry with it a forfeiture of 
the contract,®® or the right of the insured to main- 
tain an action upon it in ease of loss.®® 

[§ 579] C. Action to Enforce Arbitration or 
Settlement.°° An independent action may be 
brought on a settlement, arbitration or fully com- 
pleted adjustment of the loss.*4 But after an ad- 
justment the insured may institute a suit upon his 


by the award). 
See infra § 665. 


NW 16, 87 AmSR 3879; Levine v.|on a promise made to induce the 51. Franklin v. New Hampshire 
Lancashire Ins. Co., 66 Minn. 138, 68 | making of such agreement. Town-|F. Ins. Co., 70 N. H. 251, 47 A 91. 
NW. 855. send v. Greenwich Ins. Co., 39 Misc. 52. Harrison v. Hartford F. Ins. 


,Mo.—Coffin v. German F. Ins. Co., 
142 Mo. A. 295, 126 SW 253. 

N. Y.— Remington Paper ‘Con iWe 
London Assur. Corp., 12 App. Div. 
218, 43 NYS 4381. 

Okl.—4etna Ins. Co. v.. Jester, 37 
Okl. 413, 132 P 130, 47 LRANS 1191. 

Tex.—Security Ins. Co. v. Kelly, 
(Civ. A.) 196 SW 874; American F. 


ins, Co. ve Bell 33 “Lex. ‘Civ. pA. Ad, 
HS SEI 
40. See supra §§ 538-576. 


41. U. S.—Brown v. Hartford F. 
Ins, Co., 4 F. Cas. No. 2,009, Brunn. 
@ol, Cassy 603% 

Conn.—Hall v. Norwalk F. Ins. Co., 
57 Conn. 105, 17 A 356. 

Ill.— Security Live Stock 
Assoc. v. Briggs, 22 Ill. A. 107. 

Ind.—Germania F. Ins. Co. v. War- 
ner, 13 Ind. A. 466, 41 NE 969. 

Kan.—Sprinegfield F. & M. Ins. Co. 
Ve. bayne, St Kan. 2o1, 46. Pisibs 

Mass.—Wheeler v. Watertown F. 
Ins. Co., 131 Mass. 1. 

N. Y.—Townsend v. Greenwich Ins. 


Ins. 


Coy,” 39° Mise; 87,2. 78" NYS .897 faff 
86 App. Div. 323, 88 NYS 909 (aff 
Ls eNieoe., Lone mem. Ti ND. “bag 


mem)]; Broadway Ins. Co. v. Doying, 


BD IN. ae le 695.127 AN 927; 
Tex.—Milwaukee Mechanics’ Ins. 
Cot We we rosch;, . (Civ. Ay) L300" SW 
600. 

Wis.—Montgomery v. American 


ee Ins. Co., 108 Wis, 146, 84 NW 
175. 
IEing.—Recher v. North British, 
etch SINS, Con fa OlS Wee Kay eemealans 
[a] A single agreement with sev- 
eral different insurers for submis- 
sion to arbitration, entered into by 
an insured who had claims against 
such insurers, is not invalid for mis- 
joinder of parties. Giles v. Royal 
Ins. Co., 179 Mass. 261, 60 NE 786. 
42. Michels v. Western Under- 
writers’ Assoc., 129 Mich. 417, 89 
NW 56; Townsend v. Greenwich Ins. 
Co., 39 Mise. 87, 78 NYS 897 [aff 86 
App. Div. 328, 88 NYS 909 (aff 178 
N. Y. 634 mem, 71 NE 1140 mem)]. 
{a] Promise to induce agreement. 
—Where the terms of an agreement 


87, 78 NYS 897 [aff 86 App. Div. 323, 
83 NYS 909 (aff 178 N. Y. 6384 mem, 
71 N@® 1140 mem)]. 

43. Wheeler v. Watertown F. Ins. 
Co., 131 Mass. 1 

44. Nurney v. Union Ins. Co., 63 
Mich. 638, 30 NW 352. And see Ar- 
bitration and Award § 92 et seq. 

45. insurance Co. of North Amer- 
ica v. Kempner, 132 Ark. 215, 200 SW 
986; Harrison v. Hartford F. Ins. 
Co., 112 Iowa 77, 83 NW 820; Morley 
v. Liverpool, etc., Ins. Co., 85 Mich. 
210, 48 NW 502. But see Lalande 
v. .Pheenix Ins. Co., 54 Que. Super. 
461 (when an insurer has agreed to 
have arbitrators determine the com- 
pensation due to an insured, he can- 
not afterward revoke the submis- 
sion to arbitration). 

46. Insurance Co. of North Amer- 
ica v. Kempner, 215 Ark. 215, -200 
SW 986. 

47. Insurance Co. of North Amer- 
ica v. Kempner, 132 Ark. 215, 200 
SW 986; 
63 Mich. 638, 30 NW 352. 

48. Home F. Ins. Co. v. Kennedy, 
47 Nebr. 138, 66 NW 278, 53 AmSR 
521; Needy v. German-American Ins. 
Co. LOW Pa. 460) 27 “AN (39a, Benn 
Plate Glass Co. v. Spring Garden 
Ins» Co.,, 189. Pa. 255, 42 A, 138,,. 69 
AmSR 810; Yost v. Dwelling House 
Ins Coj/ 179) Pas 88,586 SARs s, pba 
AmSR 604; Commercial Union Assur. 
Cor Ve MELO CNS; WALD, Pa 40 SA 
589, 2 AmSR 562; Mentz v. Armenia 
Ki ans Cos. (9 Pay 478, 24 Amr 
80; Rubenstein v. Dixie F. Ins. Co., 
51 Pa. Super. 447; Seibel v. Fire- 
men’s Ins. Co., 24 Pa. Super. 154 [aff 
212 Pa. 604, 62 A 101]; Rice v. Pala- 
tine Ins. Co., 17 Pa. Super. 261; Sei- 


bel v. Lebanon Mut. Ins. Co., 16 
LancLRev (Pa.) 356. 

49. Carp v. Queen Ins, Co., 104 
Mo. A. -502, 79 SW 757. See also 


American Cent. Ins. Co. v. Landau, 
62 N. J. Eq. 738, 49 A 738 (after the 
insured has demanded. appraisers 
and they have been appointed and 
qualified, he cannot revoke the ap- 
pointment and refuse to be bound 


Nurney v. Union Ins. Co.,, |. 


Co., 112 Iowa 77, 83 NW 820; Nurney 
v. Fireman’s Fund Ins. Co., 63 Mich. 
633, 30 NW 350, 6 AmSR 338; Needy 


v. German-American Ins. Co., 197 
Pa. 460, 47 A 789. 

53. Harrison v. Hartford IF. Ins. 
Co:, 112 Iowa 77, 83. NW 820. 

S4. "-American@ Cent. “Ins: (Can av. 
Landau, 62 N. J. Eq. 73, 49 A 738. 


55. American Cent. Ins. Coe have 
Landau, 62 N. J. Eq. 73, 49 A 738. 

56. Insurance Co. of North Amer- 
ica v. Kempner, 132 Ark. 215, 200 
SW 986. 

{a] Sufficiency of notification.— 
Where insured revoked his agree- 
ment for submission of the amount 
of loss to arbitrators, and his arbi- 
trator, who was notified of that fact, 
notified the umpire, and the arbi- 
trator selected by insurer, there was 
a sufficient notification to the arbi- 
trators of the revocation. Insurance 
Co. of North America v. Kempner, 
32 Ark. 215, 200 SW 986. 

57. Nurney v. Union Ins. Co., 63 
Mich. 638, 30 NW 3852. 

58. Nurney v. Union Ins. Co., 63 
Mich. 638, 30 NW 352. 

59. Nurney v. Union Ins. Co., 63 
Mich. 638, 30 NW 352. 

60. See generally Arbitration and 
Award § 555 et seq. 

61. U. S.—Fellman v. Royal Ins. 
Co., 184 Fed. 577, 106 CCA 557 [reh 
den 185 Fed. 689, 107 CCA 637]; Luce 
ve. Springfield EK. & M. Ins, ‘Cot, .15 


HeCasiNOr 8,05 0;0el eek ier aan 
Ala.—Georgia Home Ins. Co. v. 
Warten, 113 Ala. 479,°22 S 288, 59 


AmSR 129. 

Cal.—Stockton Combined Harves- 
ter, etc., Works v. Glens Falls Ins. 
Co. 121 Cal 16 Ty (53 aie pep. 

Tll—Illinois Mut. F. Ins. Co. v. 
Archdeacon, 82 Ill. 236, 25 AmR 313; 
Farmers’, ete., Ins. Co. v. Chestnut, 
50 Ill. 111, 99 AmD 492; Fame Ins. 
Con V. Norris; 18) TAL 570. 

Ind.—Farmers’ Ins. Assoc. Vv. 
Reavis, 163 Ind. 321, 70 NE 518, 71 
NE 905; Phoenix Ins. Co. v. McAtee, 
33 Ind. A..106, 70 NE 947. 

Iowa.—Downing v. Farmers’ Mut. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 579-580] 


policy, leaving to the insurer his right to avoid the 
demands by pleading the adjustment and conditions 
of the policy and giving the insured the right to 
show mistake or fraud as to the adjustment.®? A 
complaint setting up an insurance policy, alleging 
performance of conditions on plaintiff’s part, ex- 
cept as waived by defendant, and an adjustment 
of a loss under the policy by adjusters appointed by 
the respective parties pursuant to the provisions of 
the policy, presents a cause of action on the policy, 
An allegation that 
defendant’s adjuster had adjusted the loss for a 
certain sum, and agreed to pay it, with no allega- 
tion that anything-had been assigned to plaintiffs, 
the assignees of the policies, except the policies 
where the right of plaintiffs to receive the amount 
fixed by the adjustment is alleged to be by reason 
of an assignment of the policies, presents a cause 
of action on the policies, and not upon the adjust- 
Where the insured agreed to submit the 
question of the amount of damage to a third per- 
son and such person fixed the amount of loss, which 


and not on the adjustment.® 


ment. 


F. Ins. Co., 158 Iowa 1, 138 NW 917. 
Kan.—Boutross vy. Palatine Ins. 
Co.,7 Ltd: 00) Kany 574, 164 <P: 11069. 
Ky.—Mutual F. Ins. Co. v. Ham- 
mond, 106 Ky. 386, 50 SW 545, 20 
KyL 1944. 

La.—Godchaux v. Merchants’ Mut. 
Ins. Co., 34 Lai’ Ann! 235. 

Me.—Fisher v. Merchants’ Ins. Co., 
95 Me. 486, 50 A 282, 85 AmSR 428. 

Mich.—Haslinger v. Long Island 
Ins. Co., 62 Mich. 144, 28 NW 762. 

Mo.—Kent, ete., Paint Co. v. 4%tna 
ins, (COs 665, Mo; Ay 380,146 vS'W _78: 

Mont.—Saville vy. Altna Ins. Co., 
8 Mont. 419, 20 P 646, 3 LRA 542; 
Saville v. London, etc., F. Ins. Co., 
8 Mont. 431, 20 P 650. 

N. Y.—Smith v. Glens Falls Ins. 
Co, 62 N.Y... 85 Piatt 566 Barb:):556))5 
Nichols v. Rensselaer County Mut. 
Ins.’ Co., 22 Wend. 125. r 

N. D.—Michigan Idaho Lumber Co. 
v. Northern F. & M. Ins. Co., 35 
N. D. 244, 160 NW 130. 

Or.—Samehuck v. Insurance Co. of 
North America, 91 Or. 692, .179 P 
257. 

And see supra § 582. 

[a] Form of action.—An action 
may be maintained as on an account 
stated. Illinois Mut. F. Ins. Co. v. 
Archdeacon, 82 Ill. 286, 25 AmR 313; 
Farmers’ Ins. Assoc. v. Reavis, 163 
Ind. 321, 70 NE 518, 71 NE 905. 

{b] Exclusive remedy.—Where on 
insured’s property being partially 
burned, the insurer offers to pay a 
certain amount or to repair the prop- 
erty, and the insured accepts condi- 
tionally the offer to repair, and the 
insurer accepts the condition, there 
is a settlement contract, and the 
only remedy thereafter is an action 
for its breach, and not on the policy. 
Gaffey v. St. Paul F. & M. Ins. Co., 
221 N. Y. 213, 116. NE 778, AnnCas 
1918B 1041 [rev 164 App. Div. 381, 
149 NYS 859]. 

[c] Burden ef proof.—(1) In an 
action upon an award where the an- 
swer pleads that the award is fraud- 
ulent, defendant has the burden of 
proof and is entitled to open and 
elcse. Boutross v. Palatine Ins. Co.. 
Ltd., 100 Kan. 574, 164 P 1069. (2) 
Where plaintiff alleges an adjust- 
ment of loss and an agreement to 
pay a certain sum which defendant 
admits but defends on the ground 
of false statements in the proof of 
loss, defendant must not only show 
such false statements, but also that 
they were fraudulently made and ac- 
tually induced the adjustment. Sam- 


chuck v. Insurance Co. of North 
America, 91 Or. 692, 179 P 257. 
{d] Venue.— Under Civ. Code 


Pract. § 71, providing that an action 
against an insurance corporation, 
[26 C. J.—28] 
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policy itself.%¢ 


[§ 580] 
tlement.”1 


which arises out of a transaction 
with an agent of such corporation, 
“may be brought in the county in 
which such transaction took place,” 
an action on a settlement of a loss 
may be brought in the county in 
which the settlement was made. Mu- 
tual F. Ins. Co. v. Hammond, 106 
Ky. 386, 50 SW 545, 20 KyL 1944. 

[e] Payment as defense.—If ac- 
tion is brought on the adjustment, 
it is a complete defense that the 
amount thereof has been paid, and 
plaintiff cannot show an error in the 
adjustment on which he is suing as a 
ground for recovering more. Saville 
v. Agtna Ins. Co., 8 Mont. 419. 

{[f{] Effect of false statements in 
proof of loss.—Recovery will not be 
denied insured because of false 
statements inserted in the proof of 
loss by insurer’s adjuster, where in- 
sured had no intention to deceive and 
the real facts and the untruth of the 
statements were fully known to in- 
surer. Samchuck v. Insurance Co. of 
North America,. 91 Or. 692, 179 P 257. 

62. Saville v. London, ete., F. Ins. 
Co., 8 Mont. 4381, 20 P 650; Saville 
v. Adtna Ins. Co., 8 Mont. 419, 20 P 
646, 3 LRA 542. 

63. Steinberg v. Boston Ins. Co., 
144 App. Div. 110, 128 NYS 994. 

64. Georgia Co-op. Fire Assoc. v. 
Borchardt, 123 Ga. 181, 51 SE 429, 
3 AnnCas 472. 

65. Patterson v. Triumph Ins. Co., 
64 Me. 500. 


66. See supra § 560. c 

67. Georgia Home Ins. Co. Vv. 
Warten, 113 Ala..479; 22 -S 288, 59 
AmSR 129; Merchants’ Ins. Co. v. 
New Mexico Lumber Co., 10 Colo. A. 
223, 51 P 174; Grier v. Northern 


Assur Go} 183 Pah 1s345—391Ay 10: 

68. Hartford F. Ins. Co. v. Kirk- 
patrick, 111 Ala. 456, 20 S 651. 

69. Orient Ins. Co. v. Harmon, 
CRexiy Civeg Aap Lit SW) 192: 

70. U. S.—Fellman v. Royal Ins. 
Co., 184 Fed. 577, 106 CCA 557 [reh 
den 185 Fed. 689, 107 CCA 637]. 

Hil ilineis Mauiti Wy Minis-p tor iv. 
Archdeacon, 82 Ill. 236, 25 AmR 313. 

Ky.—Hanover F. Ins. Co. v. Hat- 
55 SW 681, 21 KyL 1533. 

. — Amesbury v. Bowditch 
Mut. F. Ins. Co., 6 Gray 596. 

Minn. — Strampe v. Minnesota 
Farmers’ Mut. Ins. Co., 109 Minn. 
364, 123 NW 1088, 134 AmSR 781, 26 
LRANS 999; McCallum v. National 
Credit Ins. Co., 84 Minn. 134, 86 NW 
892. 

N. Y.—Smith y. Glens Falls Ins. 
Go., 62) Niwy. 85 [aff 66 Barb: 556]. 

Pa.—Grier v. Northern Assur. Co., 
183~ Pas 334,739) Ay 10: 

71. See generally Arbitration and 
Award § 497 et seq. : 


was never paid, 
abide by the appraisal, this does not preclude an 
action upon the policy and compel a resort to a 
suit upon the award.®> Where a policy provides for 
appraisal in case of disagreement as to the amount 
of the loss, and such appraisal is had, it is usually 
held that an action thereafter is not one on the 
award of the appraisers but is an action on the 
An independent action cannot be 
maintained where the settlement was made by an 
agent acting without authority,®’ or where it was 
made under duress.°%8 
proof that the award was void for a reason not 
pleaded does not defeat recovery. 

Limitation of action. 
icy as to the time of bringing an action thereon 
does not apply in an action brought upon a settle- 
ment, adjustment, or arbitration.” 

D. Action to Set Aside Award or Set- 
An action in equity may be maintained 
to set aside a settlement or award which has been 
procured by fraud, or on other equitable grounds.?? 
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the parties not having agreed to 


In an action on an award, 


The limitation in the pol- 


72. U. S.—Robertson v. Lion Ins. 
Co., 73 Fed. 928. 

Ala.—Georgia Home Ins. Co. 
Warten, 113 Ala. 479, 22 S 288, 
AmSR 129. 

Ark.—Niagara F. Ins. Co. v. Boon, 


Vv. 
59: 


76 Ark. 158, 88 SW 915. 
eee oe Ven Scare eee eet ys 

Ill—tTyblewski v. Gold F., etc, 
Assur, Co. 121 Ul A. 528 alates 
Tl. 426, 77 NE 196]. 


Ky.—Kentucky Chair Co. v. Roch- 
ester German Ins. Co., 49 SW 780, 
OM Key eb be 

Minn.—Produce Refrigerating Co. 
v. Norwich Union F. Ins. Soc, 91 
Minn. 210, 97 NW 875, 98 NW 100. 

N. Y.—Bradshaw v. Watertown 
Agricultural Ins. Co., 137) N. Y.' 137; 
32 NIX 1055; Mayer v. Phcenix Assur. 


our 124 App. Div. 241, 108 NYS 
(elk 

R. I.—Shepard v. Springfield F., 
ete:, oInls.) Con) 44d) Re Iie4083, 104A 
18, 42 R. I. 174, 105 A 576; Hirsch 


Meee Ins: Co,, 380 Rise 189. 94 Ae 

Tenn.—St. Paul F. & M.- Ins. Co. 
v. Kirkpatrick, 129 Tenn. 55, 164 Sw 
1186; Dixie F. Ins. Co. v. American 
Confectionery Co., 124 Tenn. 247, 136. 
SW 915, 34 LRANS 897. 

Tex.—Royal Ins. Co. v. Parlin, 
rie Cojil2 Pex Civ. Ay bi2seot, SWa 

Wash.—Glover v. Rochester-Ger- 
man Ins. Co., 11 Wash. 143, 39 P 380. 

See supra §§ 562, 563. 

[a] In the absence of equitable 
grounds the court will not interfere 
with the award. Georgia Home Ins. 
Co. v. Warten, 113 Ala. 479, 22 S 
288, 59 AmSR 129; Tyblewski v. Svea 
He eele., sASsur: Coscia DiLeaAte 26 
Kentucky Chair Co. vy. Rochester 
German Ins. Co., 49 SW 780, 20 KyL 
157; Davis v. Grand Rapids F. Ins. 
Con). 15% N.Y. 685,.951 NE 1090. 

[ob] Burden of proof.—An award 
of arbitrators, made under the stand- 
ard form of fire insurance policies, is 
attended with every presumption of 
validity, and, when attacked for 
fraud or on other permissible grounds, 
the burden of overcoming the award 
rests on the party attacking it. Mc- 
Quaid Market House Co. v. Home 
Ins. Co., (Minn.) 180 NW 97. 

[c] Limitation of action.—A pro- 
vision as to the time for bringing 
suit on the policy does not apply 
to a suit in equity to set aside an 
award. Hirsch v. Home Ins. Co., 38 
Rik 189, 94 54. 722. 

{[d] Pleading grounds of attack,— 
The grounds of an attack on a pre- 
sumably valid award made under 
the standard form of fire insurance 
policies must be pleaded by direct 
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An action for this purpose may be brought because 
of bias or prejudice,’* or unfairness or misconduct 


of the appraisers,’* or because of their refusal to 


allow the insured to appear before them or to hear 
any evidence whatever on his behalf..° Except as 
tending to establish fraud or misconduct, inade- 

quacy, pure and simple, cannot be considered as a 
ground for setting aside an appraisement.”® The 
fact that an award is not made under oath, as pro- 
vided in the policy, affords no ground for a suit 
in equity to set aside the award.” But if it is 
illegal or void for such reason, that is a perfect de- 
fense to an action at law upon it."® An action may 
be maintained to set aside an award, and, if suc- 
cessful in that regard, then for a recovery on the 
policy of the actual loss sustained.?9 And equity, 
having obtained jurisdiction for the purpose of set- 
ting aside an award, may properly retain the case 
to determine the amount of damages, and render 
a decree therefor.®° In an action by the insurer to 
-set aside the award, defendant can file a cross bill 
to enforce the award, or, in the alternative, to en- 
force the policy, if the award is set aside.“ Where 
in an action to set aside an award, the award is 
claimed to be invalid, because an arbitrator was 
not impartial and disinterested, the insurers have 
the option of submitting to a new appraisement, 
or standing on the validity of the award, and, hav- 
ing elected to stand on the award, they are bound 
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by the judgment setting it aside and assessing dam- 
ages.82 Where an action is brought in equity to 
cancel an award made under insurance policies, 
issued by the joint defendants, for fraud in the 
amount awarded, the court, on decreeing cancella- 
tion, may give personal judgment against defend- 
ants for the actual amount of the loss for which 
they are liable.8* Filing proofs of loss by the in- 
sured in accordance with an award of appraisers, 
with full knowledge of all the facts in relation to 
the award, is a ratification thereof, and precludes 
the insured from maintaining a suit to set it aside.8# 
Where the distinctions between the jurisdiction and 
procedure in equity and at law.are adhered to, an 
award cannot, as a general rule, be impeached or 
set aside, in an action at law, for matters extrinsic 
the award, such as fraud, mistake, or misconduct 
or partiality of the arbitrators.8> In some jurisdic- 
tions, however, owing to a want of power in a 
court of equity to vacate or correct an award,*® and 
in others, under code and practice acts blending the 
common law and equity in one system of practice,®* 
an award need not be attacked in a separate action 
to be brought before action on the policy can be 
maintained, but its validity may be adjudicated in 
such action and where the answer presents the 
award as a defense to the suit on the policy, the 
attack on the award is properly presented in the 
reply.®§ 


XXII. RIGHT TO PROCEEDS * 
[By Henry H. Sxy.es] : 


[§ 581] A. Under Provisions of Policy—1. In | the insurance money is generally payable to the 
General. As the policy is a personal contract be- | person whose interest is covered by the policy, 


tween the insurer and the insured, and not a con- | without regard to the nature and extent of his 


tract which in any sense runs: with the property,®° 
and specific allegations of the facts 85. 


U. S.—o’Connell v. American 
relied upon, and allegations in the|F. Ins. Co., 189 Fed. 1018; 


interest in the property,®+ provided he had an in- 


Iowa 1363, 172 NW 166 (“If it is 


Levin v.| assumed that an original suit to set 


form of general conclusions will not 


suffice. McQuaid Market House Co. 
v. Home Ins. Co., (Minn.) 180 NW 
ON. 


[e] Correction of award. — The 
umpire’s refusal to appraise the loss 
as to an item submitted, amount- 
ing to legal misconduct, is no ground 
for vitiating the award as a whole, 
and the insured should be relieved 
only to the extent of the injury, 
and instead of sending the award 
back for perfunctory correction, the 
court may make the adjustment by 
increasing the award to the amount 
of the injury. Dennis v. Standard F, 
InsiCo;s (Ne Jo Ghy)a 1 07 ARTEL: 

73. See supra § 566. 

74. See supra § 567. 

75. Redner v. New York F, Ins, 
Co., 92 Minn. 306, 99 NW 886. And 
see supra § 558. 

76. See supra § 564. 

77. Barnard vy. Lancashire Ins. 
Cow: 101 aot SO MMT NCCAA’ W70; 

78.. Barnard v. lLancashire Ins. 
Co,;))1.01 Fed. Doves te CADNNZO, 

79. New York Mut. Sav., etc, 
Assoc. v. Manchester F. Assur. Co}; 
94 App. Div. 104, 87 NYS 1075. 

80. Continental Ins. Co. v. Gar- 
rett, 125 Fed. 589, 60 CCA 395; Com- 
mercial Union Assur. Co, v. Parker, 
TIT 9 ETI An 5126. 

81. St. Paul F..:& M.. Ins. Co. v. 
eta che 129 Tenn. 55, 164 SW 
1186. 

82. Produce Refrigerating Co. v. 
Norwich Union F. Ins. Soc., 91 Minn. 
210, 97 NW 875, 98 NW 100. 

83. Mayer v. Pheenix Assur. Co., 
124 App. Div. 241, 108 NYS 711. 

84. Tyblewski v. Svea F., etc., Ins. 
Co., 220 Ill. 486, 77 NE 196 [aff 121 
Th A. 528]. 


Northwestern Nat. Ins. Co., 146 Fed. 
76; Robertson v. Scottish Union, ete., 
Ins. Co., 68 Fed. 173. 

Ala.—Georgia Home Ins. Co. v. 
Kline, 114 Ala. 366, 21 S 958. 

N. J.—-Garrebrant v. Continental 
nist iGor nS Ne Dis. Ta. Oi AO AO, oto 
LRANS 4438; Kaplan v. Niagara F, 
Ins; Coz, 78 UN ed. oe 780, 65 A 188. 

Or.—Philadelphia Fire Assoc. v. 
Allesina, 45 Or. 154, 77 P 123. 

R. I.—HEHarly v. ’Providence, etc., 
Inss Co,rsh oR. 1. -225,. Tor cAn ost 140 
AmSR 750. 

W. Va.—Billmyer v. Hambureg- 
Bremen, F. Ins. Co., 57 W. Va. 42, 
49 SE 901. 

And see Arbitration and Award 
§ 490 et seq. 

[a] Cross bill—In Oregon, in an 
action on the policy, the insurer may 
set up defenses affecting the award 
in a complaint in equity in the na- 
ture of a cross bill. Philadelphia 
Fire Assoc. v. Allesina, 45 Or. 154, 
TIP: 128% 

86. Doherty v. Phcenix Assur. Co., 
224 Mass. 310, 112 NE 940; Second 
Soc. of Universalists Vv. Royal Ins. 
Co., Ltd.,' 221 Mass. 518, 109 NE 
384, AnnCas19171H 491. 

87. Ross’ v. Phenix Ins. Co,, 84 
Kan. 572, 114 P 1054; Steinberg v. 
Boston Ins. Co., 144 App. Div. 110, 
128 NYS 994; Wilbisky v. German 
Alliance Ins. Co., 90 Misc. 335, 152 
NYS (1048; Phoenix Ins. Co. v. Ro- 
meis, 15 Oh. Cir. Ct. 697, 8 Oh. Cir. 
Dec. 633; Davis v. Atlas Assur. Co., 
16 Wash. 232, 47 P 436, 885. 

88. Phcenix Ins. Co. v. Romeis, 15 
Ohs> Cire Cte 697, “8 (Ohi eGirt. Dec. 
633; Davis v. Atlas Assur. Co., 16 
Wash, 232, 47 P 486, 885. See also 
Turner v. Hartford F. Ins. Co., 185 


aside an award should have been in 
equity, yet the law court can deter- 
mine whether the award pleaded in 
the law action stands in the way of 
a recovery in such action,” especially 
where the reply was in no manner 
challenged, no complaint of the 
forum was made, and no motion to 
transfer the case from the law side 
to the equity side of the court). » 

89. Parties to action on policy see 
infra §$§ 680-686. 

90. See supra § 1. 


91. U. S—In re Stucky Trucking, 


etc., Co., 240 Fed. 427 
Ark.—Bloom vy. Strauss, 73 Ark. 
56, 84 SW 511. 
Cal.—In re Robl, 163 Cal. 801, 127 
P 55, AnnCas1914A 319. 
Iowa.—Bartling v. German Mut. 
Ins. Co., 123 NW 68. 
Se eck ae v. Enbank, 8 Ky. Op. 
Mich.—Miotke vy. Milwaukee Me- 
chanics’ Ins. Co., 118° Mich. 166, 71 
NW 4638; Hartford F. Ins. Co. v. 
Davenport, 37 Mich. 609. 
Mo.—Millard v. Beaumont, 194 Mo. 
A. 69, 185 SW 547. 
yal Y.—Reid v. McCrum, 91 N. Y. 


Tex.—Connally v.. Hupkins, (Civ. 
A.) 195 SW 656.. 

Wash.—Carnation Lumber,  etc., 
Co. v. Tolt Land Co., 103 Wash. 633, 
IVSSP Kate 

Wis.—Case v. Meany, 165 Wis. 1438, 
161 NW 368. 

Eng.—Ferguson v. Aberdeen Parish 
Council, £1916] SoC T15. 

[a] Where the insurance is ef- 
fected by the heirs after the death 
of their ancestor, ‘it is for their 
benefit solely, notwithstanding the 
defeasible nature of their estate. in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


aca 


§§ 580-582] 


surable interest at the time of making the contract 
and also at the time of the loss;®? unless there is 
a stipulation to the contrary in the policy %? or un- 
less he has assigned his right to the proceeds,** or 
has by some misrepresentation or change of title 
or interest defeated his right to recover on the pol- 
Where different persons have different in- 
terests in the same property, the insurance taken 
by one in his own right and on his own interest does 
not in any way inure to the benefit of another of 
A building contractor cannot share 
in the proceeds of insurance taken out on the prop- 
erty by the owner;%? nor can the owner share in 
the proceeds of insurance taken out by the con- 
But where a policy 
is taken in the names of all the parties interested,®? 
and especially where it is made payable to the 
parties as their interests may appear,! the proceeds 
must be applied as the interests of the parties may 


icy.°> 


such persons.°® 


tractor on his own interest.?% 


appear. 
Loss payable to third person. 


consequence of its liability to sale 


for the ancestor’s debts. Herkimer 
Venice, e277 IN: Yo 163. 
[b] Executrix—Where the _ ex- 


ecutrix, to whom personalty is be- 
queathed, procures a fire’ policy 
thereon, and the property is de- 


stroyed by fire during administra- 
tion, the insurance money takes the 
place of the personalty destroyed 
and passes to her. In re Robl, 163 
Cal. 801, 127 P 55, AnnCas1914A 319. 


92. See supra § 23. 

-93. See supra § 23. 

94. See infra §§ 596-600. 

95. Millard v. Beaumont, 194 Mo. 
A. 69, 185 SW 547. See generally 


supra §§ 207-224, 279-306. 
96. Ala.—Shadgett v. 

ete., Co., 131 Ala. 478, 31 S 

AmSR 95, 56 LRA 461. 

Cal.—Anderson v. Quick, 163 Cal. 
6d8y0 126) 2 P 7 871. 

Ind.—McLean v. 106 Ind. 
555,,-7 JNE, 567. 

Kan.—Deming Inv. Co, v. Dicker- 
man, 63: Kan. 728, 66 P 1029, 88 
AmSR 265; Continental Ins. Co. v. 
Maxwell, 9 Kan. A. 268, 60 P 539. 

Ky.—Saunders v. Armstrong, 61 
Sw 700, 22 KyL 1789; Clay F., etc., 
Ins. Co. v. Hickman, 6 KyL 308. 

Me.—Rose v. O’Brien, 50 Me. 188. 

Mass.—Washburn-Crosby Co. _ v. 
Home Ins. Co., 199 Mass. 463, 85 NE 
592; Lerow v. Wilmarth, 9 Allen 
382. 

Mich.—Miotke v. Milwaukee Me- 
chanics’ Ins. Co., 113 Mich. 166, 71 
NW 463. 

Nebr.—Union Ins. Co. v. McCul- 
lough, 2 Nebr. (Unoff.) 198, 203, 96 
NW _ 79. 

N. H.—Amey v. Granite State F. 
Ins. Co., 68 N. H. 446, 44 A 601. 

N. Y.—Cromwell v. Brooklyn F. 


Phillips, 
20, 90 


Hess, 


Ins. Co., 44 N. Y. 42, 4 AmR 641; 
Harvey v. Cherry, 12 Hun 354 [aff 
76 N. Y. 436). 


N. C.—Clapp v. Farmers’ Mut. F. 
Ins. Assoc., 126 N. C. .388, 35 SH 


617. 

Or.—Mercer v. Germania Ins. Co., 
881 Ore 4107 LTA Pi 482: 

Pa.—Seitz v. Bollinger, 37 Pa. Co. 
260. 

Philippine—Lampano y. Jose, 30 
Philippine 537. 

Tenn.—Quarles v. Clayton, 87 
Tenn. 308, 10 SW 505, 8 L:RA 170. 

Tex.—Connally yv. Hopkins, (Civ. 
A.) 195 SW 656. ; 

Utah—McLaughlin v. Park City 
Bank, 22 Utah 473, 63 P 589, 54 LRA 
343. 

Wis.—Evans v. Crawford County 
Farmers’ Mut. F. Ins. Co., 130 Wis. 
189, 109 NW 952, 118 AmSR 1009, 
9 LRANS 485; St. Clara Female 
Academy v. Northwestern Nat. Ins. 
Co., 98 Wis. 257, 73 NW 767. 


Where the policy 
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guished, 
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is made payable to a third person, although the 
contract with the insured is not merged or extin- 
et the payee acquires certain equitable 
rights as to the proceeds of the policy which the 
insurer is bound to respect.? 
the loss payable to a third person as his interest 
might appear is not dependent upon the existence 
of an insurable interest in such person, as he is a 
mere appointee entitled to receive the proceeds in 
case of loss as his interest might appear.® 

[§ 582] 2. Joint Owners. Where one of two or 
more joint owners or owners in common of prop- 
erty insures his interest separately against loss 
by fire, he is entitled in case of loss to recover 
and retain the insurance. 
ance does not inure to the benefit of his cotenant,® 
especially if the insured has used the money in 
restoring the property or improvements.® 
the insurance is taken for the benefit and at the 


A provision making 


In such a ease the insur- 


But if 


expense of all each is entitled to his share of the 


proceeds.” 


Eng.—Loft v. Dennis, 1 E. & BE. 
474, 102 ECL 474, 120 Reprint 987, 
15 ERC 485. 

Ont.—Drumbolus v. Home _ Ins. 
Co., 37 Ont. L. 465, 10 OntWN 382. 

[a] Cestui que trust.—(1) Insur- 
ance in the name of a cestui que 
trust does not inure to the benefit 
of the trustee, and therefore the 
entire proceeds of the insurance may 
be subjected by the creditors of the 
cestui que trust, although she had 
only a life interest in the insured 
property. Saunders v. Armstrong, 61 
SW 700, 22 Kyl 1789; Lerow v. 
Wilmarth, 9 Allen (Mass.) 382. (2) 
Persons holding property in trust 
generally see infra § 592. 

97. Anderson vy. Quick, 163 Cal. 
658, 120 P 871;. St.” Clarac:-Hemale 
Academy vy. Northwestern Nat. Ins. 
CO.; IS, AWiIs.e taolse io. WNW O%6%, 56.7% 
AmSR 805. 

fa] Dlustration.—Where a build- 
ing is in process of construction un- 
der a contract requiring the owner 
to keep it insured for the joint bene- 
fit of the owner and contractor and 
is insured by the owner in his own 
name, but for an amount intended to 
cover the entire property, the own- 
er’s right to recover the amount of 
the loss is not affected by the con- 
tractor’s interest therein, nor by his 


restoration of the building. St. 
Clara Female Academy v. North- 
western Nat. Ins. Co., 98 Wis. 257, 
73 NW 767, 67 AmSR 805. 

98. Lampano vy. Jose, 30 Philip- 
pine 537. 

[a] A building contractor is not 


obliged to surrender to the owner or 
his grantees any part of the proceeds 
of the policy insufing the contrac- 
tor’s own interest and paid for by 


|him, for the mere reason that at the 


time of the fire the amount of the 
policy exceeds the amount still due 
on the construction price. Lampano 
v. Jose, 30 Philippine 537. 


99. Carnation Lumber, etc., Co. v. 
Tolt Land Co., 103 Wash. 633, 175 
Pret: 


1. Anderson vy. Shattuck, 76 N. H. 
240, 81 A 781. 

fa] Amount of recovery. — (1) 
Where the parties to a building con- 
tract incorporate therein a _ provi- 
sion requiring the owner to keep the 
building insured, the policies to 
cover the work incorporated therein 
and materials for the same in and 
about the premises, and to be pay- 
able to the parties ‘as their inter- 
ests may appear,’ for the purpose 
of protecting the contractors against 
loss by fire to the building in which 
their only interest is that of lienor, 
the value of the contractor’s insur- 
able interest at the time of a fire 
wholly destroying the building must 


be determined by the contract price, 
so that they are entitled out of the 
insurance moneys received to only: 
the amount due them undér the con- 
tract, and not an amount equal to 
the cost of the work and materials 
incerporated in the building. Ander- 
son v. Shattuck, 76 N. H. 240, 81 A 
781. (2) Upon destruction of the 
building by fire before completion, 
the contractors are entitled to re- 
ceive from the insurance moneys the 
fair value of lumber owned by them 
which had been brought upon the 
premises at the time of the fire to be 
used in the building, although it had 
not then been attached thereto. An- 
derson y. Shattuck, supra. 

2. Russ v. Waldo Mut. Ins. Co., 
52 Me. 187; Martin v. Franklin F. 
Ins; Cox, 288: Ny Jui Ts. 140,420" Amie 
372; Frink v. Hampden Ins. Co., 45 
Barb. (N. Y.) 384; Marrin v. Stada- 
cona Ins. Co., 4 Ont. A. 330. 

3. Hathaway v. Orient Ins. Co., 
134 N. Y. 409, 32 NE 40, 17 LRA 514 
[aff 11 NYS 413]; Woods v. Penn- 
sylvania Ins. Co., 82 Wash. 563, 144 © 
P 650. 

4 Jll—Hammer y. Johnson, 44 
TLL Lo23 

Kan.—Continental Ins. Co. v. Max~ 
well, 9 Kan. A. 268, 60 P 539. 

N.i-Yi—Harvey v. ‘Cherry, \76N. ¥. 
436 [aff 12 Hun 354]. 

N. C.—Clapp v. Farmers’ Mut. F. 
Ins. Assoc., 126 N. C. 388, 35 SE 617. 

Ont.—McIntosh vy. Ontario Bank,’ 
20 Grant Ch. (U. C.) 24. 

5. Hammer vy. Johnson, 44 Til. 
192; Continental Ins. Co. v. Maxwell, 
9 Kan. A. 268, 60 P 539; Harvey v. 


Ns ee T60N.  Y. 6436) [att 112) tahun 
[a] Owner of undivided interest. 


—Where the insurer is not to be lia- 
ble beyond the interest of the in- 
sured in the property, a stranger to 
the contract cannot collect thereon 
simply because he is the owner of an 
undivided interest in the property 
destroyed. Continental Ins. Co.: v. 
Maxwell, 9 Kan. A. 268, 60 P 5389. 
6 Annely v. De Saussure, 26 S. C. 
497, 2 SE 490, 4 AmSR 725; MciIn- 


tosh v. Ontario Bank, 20 Grant Ch. 
(Wie G3) 24. 
fa] A tenant out of possession 


has no interest in the proceeds of a 
policy taken out by the tenant in 


possession to cover improvements 
made by him, although the fire 
which ensued destroyed improve- 


ments made on the property at the 
time the insuring tenant went in. 
Annely v. De Saussure, 26S. C. 497, 
2 SE 490, 4 AmSR 725. 

7. Lebanon Nat. Bank v. Bond, 
89 Tenn. 462, 14 SW.1078. See Pa- 
rent v. Parent, 22 Que. K. B. 552 
(holding that where three of four 


436 [260.J.] 

[§ 583] 8. Husband and Wife. A husband and 
not his wife is entitled to the proceeds of a policy 
taken out in his favor,’ notwithstanding she has 
an interest in the property;® and although she in 
fact owns the property she cannot, it is held, recover 
on such a policy.2° On the other hand the wife, 
and not her husband, is entitled to the proceeds of 
insurance made payable to her;1! and although the 
property insured was conveyed to her by him, in 
order to defraud his creditors, she is entitled to the 
proceeds of the insurance as against such cred- 
itors.12 - 

[§ 584] 4. Life Tenant; Remainderman. One 
having only a life interest in property, but in- 
suring that interest in his own right and at his 
own expense, is entitled to the proceeds of the 
insurance, and the remainderman has no claim on 
such proceeds.1* But where the policy insures the 
whole property and is made payable to the life 
tenant, in case of a loss the remainderman is en- 
titled to the excess over the value of the life es- 
tate,'* especially where the insurance is taken out 
under an agreement with the remainderman to keep 
the property insured ;?° and it has been held in such 
ease that where the entire loss is recovered by the 
life tenant, he holds the fund received as trustee 
for the remainderman,}® and that the sum received 


institutes intending to insure their | McCullough, 
interest in buildings take out a pol-| 203, 96 NW 79 
icy in the name of the estate, the 12. 
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2 Nebr. 
McLean v. Hess, 106 Ind. 555, 


[§§ 583-585 


should either be used in rebuilding, or the interest 
on the fund should be paid to the life tenant, and 
the principal to the remainderman on the termina- 
tion of the life estate.1* A clause added to the 
policy, making the loss payable to a life tenant as 
his interest might appear, is not a new contract 
with the life tenant for his personal indemnity 
against loss, where he has paid no premium, but 
merely perpetuates the policy in favor of the suc- 
cessors to the title to the property insured.1® 

Insurance by remainderman or devisee. A life 
tenant has no right to the proceeds of insurance 
taken out by the remainderman on his own in- 
terest,19 or by a residuary devisee on his own in- 
terest.2° It has been held that a policy taken out 
by the remainderman, payable to the tenant for life 
as his interest might appear, is payable to them 
jointly.?1 

[§ 585] 5. Landlord and Tenant.?2 In the ab- 
sence of any contract between landlord and tenant 
as to insurance by one for the benefit of the other, 
neither has any interest in imsurance taken by 
the other in his own interest.22 But where the 
tenant stipulates to keep the premises insured for 
the benefit of the landlord, the latter is entitled to 
the proceeds of insurance taken by the tenant ;?* and 
where the landlord takes out insurance as agent 


(Unoff.) 198, | 260; Webster v. Hanover F. Ins. Co., 
19 Pa. Dist. 369. 
20. Seitz v. Bollinger, 37 Pa. Co. 


amount of which is paid them after|7 NE 567. 260; Lee’s Hst., 4 Kulp (Pa.) 44. 
loss by fire and used by them to re- 13. Ky.—Spalding v. Miller, 103 21. Ridge v. Home Ins. Co., 64 
build, they do not thereby acquire a] Ky. 405, 45 SW 462, 20 Kyl 131;/Mo. A. 108. 

right of action against the fourth) Saunders v. Armstrong, 61 SW 700, 22. Duty to insure see Landlord 
institute to recover from! him aj|22 KyL 1789. and Tenant [24 Cye 1099]. 

fourth share of the amount). Mass.—Harrison v. Pepper, 166 23. U. S.—Northern Trust Co. v. 


8. Pelican Ins. Co. v. Smith, 107 
Ala. 313, 18 S 105; Miotke v. Mil- 
waukee Mechanics’ Ins. Co., 113 
Mich. 166, 71 NW 463; Mercer v. 
Germania Ins. Co., 88 Or. 410, 171 
P 442; Quarles y. Clayton, 87 Tenn. 
308, 10 SW 505, 3 LRA 170. 

[a] A widow entitled to a life 
estate in lieu of dower in the in- 
sured property is not on that ac- 
count entitled to any life estate in 
the insurance money under insur- 
ance effected on the property by her 
husband before his death. Quarles 
v. Clayton, 87 Tenn. 308, 10 SW 505, 
3 LRA 170. 

9. Miotke v. Milwaukee Mechan- 


ics’ Ins. Co., 113 Mich. 166, 71 NW 
463. ° 
10. Lehman vy. Lancaster County 


Mut. Ins. Co., 45 Pa. Super. 375. 

[a] Illustration.—Where a policy 
containing the usual clause as to 
“unconditional and sole ownership” 
is issued to a husband on property 
described in the application as his, 
but in fact the property of his wife, 
the latter, after the property has 
been destroyed by fire, cannot main- 
tain an action on the policy against 
the insurance company. Lehman v. 
Lancaster County Mut. Ins. Co., 45 
Pa, Super. 375. 

11. Mclean v. Hess, 106 Ind. 555, 
7. NE 567; Smith v. Bubank, 8 Ky. 
Op. 780; Union Ins. Co. v. McCul- 
lough, 2 Nebr. (Unoff.) 198, 96 NW 
(Ss 

[a] Application of rule.—Credi- 
tors of the husband have no cause 
of action against a widow who has 
received insurance money on a pol- 
icy made payable to her, purchased 
by her husband. Smith v. Hubank, 
8 Ky. Op. 780. 

{b] Husband signing application. 
—The fact that the husband of a 
married woman signs with her an 
application for insurance on _ her 
separate property does not give him 
any interest in the policy issued on 
such application. Union Ins. Co. v. 


Mass. 288, 44 NE 222, 55 AmSR 404, 
383 LRA 239; Lerow v. Wilmarth, 9 
Allen 382. 

N. Y¥.—Sawyer v. Adams, 140 App. 
Div. 756, 126 NYS 128; Addis v. 
Addis, 60 Hun 581, 14 NYS 657. 

Oh.— Hubbard vy. Austin, 8 OhS& 
CP. 111,.6 OhNP 249. : 

Pa.—Zehring’s HEst., 4 
243; Seitz v. Bollinger, 
260. 

RY E—Sampson ‘v. Grogan, 21 Rs I. 
174, 42 A 712, 44 LRA 711. 

Tenn.—Bennett v. Featherstone, 
110 Tenn. 27, 71 SW 589. 

Va.—Haxall v. Shippen, 10 Leigh 
(37 Va.) 5386, 84 AmD 1745. 

Eng.—Norris v. Harrison, 2 Madd. 
268, 56 Reprint 333. 

Can.—Caldwell: v. Stadacona, 
Ins. Co., 11,Can: ‘S.C. 212: 

N. S.—Re Curry, 33 N. S. 392. 

[a] A tenant in tail in possession 
is entitled to insurance money as 
part of his personal estate. War- 
wicker v. Bretnall, 23 Ch. D. 1883 
Seymour v. Vernon, 16 Jur. 189. 

[b] A widow who effects imsur- 
ance to protect her dower interest 
need not apply a payment of such 
insurance on arrears of dower due 
her by the terre-tenant before the 
loss. Zehring’s Est., 4 Pa. Super. 
243, 

14. Sampson vy. Grogan, 21 R. I. 
174, 42 A 712, 44 LRA 711; Grant 
v. Buchanan, 36 Tex. Civ. A. 334, 81 
SW 820. 

15°. Convisv. Citizens? *Mut! °F. 
Ins. Co., 127 Mich. 616, 86 NW 994. 

16. Welsh v. London Assur. Corp., 
151 Pa. 607, 25 A 142, 31 AmSR 786. 

Persons holding property in trust 
generally see infra § 592. 

17. Convis v. Citizens’ Mut. FF. 
Ins. Co., 127 Mich. 616, 86 NW 994; 
Green v. Green, 50 S. C. 514, 27 SH 
952, 62 AmSR 846; Clyburn v. Rey- 
Nolds}= 8121S CxO he 9 SHA O73: 

18. Millard v. Beaumont, 194 Mo. 
A. 69, 185 SW _ 547. 

19. Seitz v. Bollinger, 37 Pa. Co. 


Pa. Super. 
at) Paco. 


etc., 


Snyder, 76 Fed. 34, 22 CCA 47; Lo- 
VELEEV OU S., JUS ClLAL7.o. 

Ark.—Roesch vy. Johnson, 69 Ark. 
30, 62 SW 416. 

Conn.—Plum Trees Lime Co. v. 
Keeler, 92 Conn. 1, 101 A 509, Ann 
Cas1918H 831. 

Ill.— Griffin v. Pfeffer Lumber Co., 
2EEREIS AE Ta ' 

Miss.—Home Ins. Co. v. Gibson, 72 
Miss. 58, 17 S13. 

N. Y.—Kingsbury v. Westfall, 61 
Ne Yo s56s 

Eng.—Reynard y. Arnold, L. R. 10 
Ch. 386; Leeds v. Cheetham, 1 Sim. 


rae 2 EngCh -146, 57 #£zReprint 
oO e 
[a] Rule applied. — Where the 


lease would expire in eight years, 
and the tenant built new buildings 
to make the premises tenantable and 
insured them, although the policy by 
mistake was made payable to the 
landlord, and on Joss the landlord 
collected the insurance after having 
refused to insure his own buildings, 
the value of the tenant’s buildings be- 
ing greater than the amount of in- 
surance, it was too late for the ltand- 
lord to claim that the tenant had no 
legal or equitable right to recover 
the insurance money. Plum Trees 
Lime Co. v. Keeler, 92 Conn. 1, 101 
A 509, AnnCas1918E 831. 

24. Northern Trust Co. v. Snyder, 
77 Fed. 818, 23 CCA 480, 76 Fed. 34, | 
22 CCA 47; BHberts v. Fisher, 54 
Mich. 294, 20 NW _ 80; Keteltas v. 
Coleman, 2 H. D- Smith (N. Y.) 408; 
Hayes v. Ferguson, 15 Lea (Tenn.) 
1, 54 AmR 398. 

[a] TMustration.—Where the les- 
see covenants to insure for two 
thirds of the value of the buildings, 
the insurance money to be used in 
rebuilding, the lessor is entitled to 
the insurance money as against 
grantees with notice under a trust 
deed made by the lessee, although 
the full value was insured, if the 
full amount contemplated by the 
covenant is not collected. Northern 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 585-586] 


for the tenant, it belongs to the tenant.25 

[§ 586] 6. Wendor and Purchaser. 
sence of contract, neither the vendor nor the pur- 
chaser is entitled to the benefit of the insurance 
taken by the other, but each is entitled to the 
proceeds only of his own insurance.?¢ 
policy has been assigned to the purchaser,?7 the 
right to proceeds of insurance taken out by the 
vendor or for his benefit is in the vendor, and not 
in the purchaser,?® although the vendor has parted 
with all his interest in the property before the 
So, also, in the absence of a special pro- 
vision otherwise, the vendor is not entitled to in- 
surance taken out by the purchaser in his own 


loss.?9 


name.®? 


Under special agreements. But 


between a vendor and purchaser respecting the 


Trust Co. v. Snyder, 77 Fed. 818, 23 
CCA 480. 
; 25, Hatfield’s Wst.,° 2) Pa. Dist. 
7 

(Tex: 


26. Gassaway v. Browning, 
Civ. A.) 175 SW 481, 482 [cit Cyc]; 
Dunbrack v. Neall, 55 W. Va. 565, 47 
SE 3038; Castellain v. Preston, 11 Q. 
B. D. 380; Rayner v. Preston, 18 Ch. 


D. 1. And see cases infra notes 
27-30. é 
27. Zenor v. Hayes, 228 Ill. 626, 


81 NE 1144, 13 LRANS 909 [aff 130 
Ill, A. 113]; Reed v. Lukens, 44 Pa. 
200, 84 AmD 425. 

{a] Tllustration.—Where an own- 
er of land, having contracted for the 
sale thereof and received part pay- 
ment of the price of the purchaser 
who went into possession, assigned 
to the purchaser a policy insuring 
buildings on the land, the purchaser 
on loss was entitled to the insurance 
money, although he may have been 
then insolvent, the balance of the 
price not being then due. Zenor v. 
Hayes, 228 Ill. 626, 81 NH 1144, 13 
LRANS 909 {aff 130 Ill. A. 113]. 

Rights of assignee generally see 
infra §§ 596-600. . 

23. U. S.—Kortlander v. Histon, 
52 Fed. 180, 2 CCA 657. 

Ga.—Phinizy v. Guernsey, 111 Ga. 
346, 36 SE 796, 78 AmSR 207, 50 
LRA 680. 

La.—King v. Preston, 11 La. Ann. 


95. 

Mass.—Wilson v. Hill, 3 Metc. 66. 

N. Y.—Trumbull v. Bombard, 171 
App. Div. 700, 157 NYS 794 [aff 225 
N. Y. 638 mem, 121 NE 895 mem]; 
Lett v. Guardian F. Ins. Co., 52 Hun 
570, 5 NYS 526 [aff 125 N. Y. 82, 
25 NE 1088]. 

Oh.—Walker v. Firemen’s Ins. Co., 
2 Handy 256, 12 Oh. Dec. (Reprint) 
431. 

Tenn.—Hobbs v. Memphis Ins. Co., 
1 Sneed 444; Rice v. Crump, 5 Tenn. 
‘Civ. A. 146. 

—W. Va.—Dunbrack v. Neall, 55 W. 
Va. 565, 47 SE 303. 

Wis.—Evans v. Crawford County 
Farmers’ Mut. F. Ins. Co., 130 Wis. 
189, 109 NW 952, 118 AmSR 1009, 
9 LRANS 485. 

Eng.—Edwards v. West, 7 Ch. D. 
858. 
Que.—Forgie v. Royal Ins. Co., 16 
LCJur 34. 

{a] MTlustration.—Where an exec- 
_utory contract for the sale of im- 
proved realty has been made and the 
improvements thereon are destroyed 
by fire before the vendor is in a po- 
sition to convey the legal title, and 
before the purchaser obtains pos- 
session, and the property is insured, 
the vendor is entitled to collect the 
insurance money in his own _ right, 
and does not hold it in trust for the 
purchaser, since the loss caused by 
the fire falls on such _ vendor. 

Phinizy v. Guernsey, 111 Ga. 346, 36 
SE 796, 78 AmSR 207, 50 LRA 


680. 
{[b] Buyer of damaged goods.— 


FIRE INSURANCE 


In the ab- 


Unless the 
ment.°? 


an arrangement 


Where goods sold are damaged by 
fire before delivery, and the buyer 
settles on the value of the stock as 
damaged, he is not entitled to re- 
cover any of the insurance money 
from the seller. Herrick v. Ames, 
1 Keyes (N. Y.).190. 

{e] Option to purchase.—(1) A 
tenant who exercises an option to 
purchase after a loss by fire covered 
by a policy taken by the landlord 
under the contract of lease is not 
entitled to the benefit of the insur- 
ance money. Phinizy v. Guernsey, 
111 Ga. 346, 36 SEH 796, 78 AmSR 207, 
50 LRA 680; Rice v. Crump, 5 Tenn. 
Civ. A. 146; Edwards v. West, 7 Ch. 
D. 858. (2) The purchaser of an op- 
tion on lumber to be delivered in the 
future, but not separated from other 
lumber in the yard where it was lo- 
cated, nor otherwise identified, is 
not entitled to sue on a policy on all 


the lumber of the seller, under a 
lumber clause insuring lumber 
owned by the insured, or held in 


trust or on commission, or sold but 
not delivered, since such _ option 
operated merely as an executory 
contract, under which the buyer ob- 
tained no title. Wunderlich vy. Pala- 
tine EF. Ins. Co., 104 Wis. 395, 80 NW 


471. 

29%) Wilsontaves ENN Se°3" = Miete: 
(Mass.) 66. But see Wm. Skinner, 
etc., Ship-Building,  etc., Co. Vv. 
Houghton, 92 Md. 68, 48 A 85, 84 
AmSR 485 (holding that where a 
land contract is fully performed 


after injury to the premises by fire, 
the purchaser is entitled to the pro- 
ceeds of insurance policies placed on 
the property prior to the date of the 
contract, although he has announced 
an intention to carry no insurance 
and to tear down the buildings). 

30. Kan.—Deming Inv. Co. v. 
Dickerman, 638 Kan. 728, 66 P 1029, 
88 AmSR 265. 

Me.—Whitehouse v. Cargill, 88 Me. 
479, 34 A 276; McIntire v. Plaisted, 
68 Me. 3638. 

Mo.—Waverly Sales Co. v. Ford, 
(A.) 194 SW 1085. 

N. Y.—Trumbull v. Bombard, 171 


App, Div. *700, 157° NYS (794 [att 
225 SING Yeu Ooo einem, be? teeNiKy 18 95 
mem]. 


S. C.—Phifer v. Belue, 108 S. C. 
61, 93 SH 388. 

[a] Rule applied.—A seller who 
retains title until payment of the 
full consideration is not, where there 
is no agreement to insure for his 
benefit, entitled to enjoin payment 
of insurance money to one in whose 
name the purchaser insured the 
property. Phifer v. Belue, 108 S. C. 
61, 93 SE 388. 

[b] An agreement to sell per- 
sonal property for a certain sum, any 
excess realized above such sum to 
be divided between the owner and 
seller, does not, of itself, entitle the 
seller to any part of the proceeds 
of insurance above such price, if the 
property is accidentally destroyed 


\ 
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application of the proceeds of insurance does not 
violate any contract between the insurer and the 
insured,?1 and if as between the parties to a con- 
tract of sale the purchaser is entitled to the benefit 
of insurance moneys, in case of loss the insurer 
can assert no equity in hostility to that arrange- 
Where in accordance with the contract of 
sale the purchaser obtains insurance for the benefit 
of the vendor, the latter is, in equity, entitled to 
the insurance money, to the extent at least of his 
interest in the property insured;* and where the 
loss is payable to the vendor who retains the legal 
title as his interest may appear, and after loss the 
purchaser refuses to complete the purchase, the 
vendor is entitled to the insurance without allow- 
ing to the purchaser the sums paid by him on the 
purchase price.*+ If the insurance is payable to the 


by fire before sale. Waverly Sales 


ie v. Ford, (Mo. A.) 194 SW 
a 3 

[c] Purchaser of mortgaged prop- 
erty.—(1) A purchaser from the 


mortgagor of the right to redeem 
may insure his own interest and is 
not bound to account to the mort- 
gagee therefor. Cushing v. Thomp- 
son, 34 Me. 496. (2) Where a pur- 
chaser at a foreclosure sale, sub- 
ject to redemption, procures and 
pays for insurance on the property 
to which he holds a certificate of 
purchase, the contract of indemnity 
so procured is a personal contract 
between the purchaser and the in- 
Surance company, which does not 
inure to the benefit of the person 
entitled to redeem; and, on redemp- 
tion being made, the purchaser is 
not required to account to the re- 
demptioner for the amount of money 
received from the insurance company 
on the property, the building on 
the property having been totally de- 
stroyed by fire during the period 
of redemption. Deming Inv. Co. v. 
Dickerman, 63 Kan. 728, 66 P 1029, 
88 AmSR 265. 


31. Clinton v. Hope Ins. Co., 45 
N. Y. 454 [aff 51 Barb. 647]. 
32. Clinton v. Hope Inst) Co.;, 45 


N. Y. 454 [aff 51 Barb. 647]. 

[a] Thus where by a contract of 
sale of realty the purchaser agrees 
to repay the vendor the unearned 
portion of a premium on a fire policy 
and to keep the premises insured 
for the protection of any mortgage 
he should give on the consummation 
of the sale, the undertaking is 
equivalent to an agreement on the 
vendor’s part to hold the insurance 
for the protection of the joint in- 
terests of the parties and creates a 
privity between them respecting the 
insurance contract. Clinton v. Hope 
Inee Coy 46" No oY. 454 Gfati tbl Barb: 


647]. 

33. Ill.—Grange Mill Co. v. West- 
ern Assur. Co., 118 Ill. 396, 9 NE 
274, 

Mich.—Craig v. Pennsylvania Ins. 
€o.; 162) Mich.) .65%, 127 NW) 757. 

N. H.—Amey v. Granite State F. 
Ins. Co., 68 N. H. 446, 44 A 601. 

N. Y.—Cromwell v. Brooklyn F. 
Ins \Co., 44 N. ¥. 42, 4 AmR 641; 
Trumbull v. Bombard, 171 App. Div. 
700, 704, 157 NYS 794 [aff 225 N. Y. 
638 mem, 121 NE 895 mem, and cit 


Cyc]. 

Okl.—Smith, ete. Mach. Co. v. 
Huyeéke, 177 P 919. 

Tex.—Naquin v. Texas Sav., etce., 
Assoc., 95 Tex. 313, 67 SW 85, 93 
AmSR 855, 58 LRA 711; Connally 


vy. Hopkins, (Civ. A.) 195 SW 656. 

Vt.—Baker v. Rushford, 91 Vt. 
495, 101 A 769. 

But see Drumbolus y. Home Ins. 
Co., 37 Ont. L. 465, 10 OntWN 382 
(holding otherwise under Ins. Act 
§ 194). 

34. Fanning v. Equitable F. & M. 
Ins, Co., 46 Ill. A. 215. 
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purchaser as. his interest may appear, and he re- 
places the destroyed premises, he is entitled to the 
insurance money.*> So, also, where the vendor in- 
sures for the benefit of the purchaser, the latter. is 
entitled .to the proceeds less any balance due by 
him on purchase money, and, although the vendor 
may recover the full amount of the insurance, he 
must account to the purchaser for the excess over 
the unpaid purchase money.*® 

Vendor as trustee. Where an owner of property, 
after entering into a contract of sale whereby the 
purchaser agrees to pay the price in installments 
and to pay the insurance premiums, obtains in- 
surance on the property notifying the insurer of 
the terms of the contract of sale, the owner is to 
be regarded as holding the policy in trust for the 
purchaser to the extent of his equitable interest ;3” 
and it has been held that if the contract is fully 
performed and the purchaser takes the property, 
his title relates to the inception of the transaction, 
and he is entitled to the insurance.*® 

[§ 587] 7. .Mortgagor and Mortgagee—a. In 
General. As the mortgagor and mortgagee each has 
an insurable interest in the mortgaged property, in- 
surance taken by one on his own interest and in 
his own favor alone does not inure to the benefit of 


85. Sheridan v. Peninsular Sav. 
Bank, 116 Mich. 545, 74 NW 874. 


FIRE INSURANCE 


Ill.—Niagara F. Ins. Co. v. Scam- 
mon, 144 Ili. 490, 28 NE 919, 32 NE 


[§§. 586-588 


the other. Where the mortgagor insures his own 
interest and pays the premium, and there is no 
covenant in the mortgage requiring him to insure 
for the benefit of the mortgagee, unless the policy 
is assigned to the mortgagee or the loss made pay- 
able to him, or the mortgagor acts as his agent or 
for his interest in effecting the insurance, the mort- 
gagor may claim the entire amount of the loss, and 
the mortgagee has no right or claim on the pro- 
ceeds of the policy;?® and cannot be subrogated to 
the mortgagor’s rights;*° unless he is given a right 
to the proceeds, by statute, upon his complying with 
certain conditions;*! or unless, it is held, he shows 
equitable reasons entitling him to such right or 
claim,*? as where the mortgagor is insolvent.43 Con- 
versely the mortgagor has no interest in the pro- 
ceeds of insurance taken out by the mortgagee on 
his own interest.*# 

[§ 588] b. Insurance for Benefit of or Payable 
to Mortgagee—(1) In General. Where the insur- 
ance is taken out by the mortgagor for the benefit 
of the mortgagee, or is made payable to the mort- 
gagee as his interest may appear, the mortgagee 
is entitled to the proceeds of the policy to the ex- 
tent of his mortgage debt,*° holding the surplus, if 


that the insurance shall be paid the 
mortgagee unless the mortgagee 


36. Allyn v. Allyn, 154 Mass. 570, 
28 NE 779; Camp v. Christo Mfg. 
Co., 122 Va. 4389, 95 SE 424, LRA 
1918D 936; Keefer v. Phoenix Ins. 
Gos s2 'Canyw Sis (144: 

87. Millville Aerie No. 1836 F. O. 
BE. v. Weatherby, 82 N. J. Eq. 455, 
88 A 847; Waring v. Indemnity F. 
Ins. Co., 45 N. Y. 606, 6 AmR 146; 
Benjamin v. Saratoga County Mut. 
PapinsinCo!, AUweNe C¥s~415, 1- But, see 
Shotwell v. Jefferson Ins. Co. 5 
Bosw. (N. Y.) 262 (holding that where 
the owner of property insured entered 
into a contract of sale of the prop- 
erty whereby the purchaser agreed 
to pay the price in installments and 
to pay the insurance premiums, of 
which contract the insurer received 
no notice until after loss by fire, the 
insurance is not for the benefit of 
the purchaser but in a suit on the 
policy, the vendor retaining legal 
title may recover only the unpaid 
purchase price). 

338. Wm. Skinner, etc., Ship-Build- 
ing, etc., Co. v. Houghton, 92. Md. 
68, 48 A 85, 84 AmSR 485; People’s 
St. R. Co. v. Spencer, 156 Pa. 85, 27 
A 113, 86 AmSR 22; Reed v. Lukens, 
44 Pa, 200, 84 AmD 425. 

{a] Thus as between the parties 
to a contract for the sale of land, 
which has been fully performed 
after the premises have been in- 
jured by fire, the proceeds of insur- 
ance policies placed on the property 
by the vendor belong to the vendee, 
and not to the vendor, since the re- 
lation between them is that of trus- 
tee and cestui que trust; the vendor 
being the trustee of the property for 
the purchaser. Wm. Skinner, etc., 
Ship-Building, ete.» Co. v. Houghton, 
92 Md. 68, 48 A 85, 84 AmSR 485. 

389. U. S.—Carpenter v.. Provi- 
dence-Washington Ins. Co., 16 Pet. 
495, 10 L. ed. 1044; Columbia Ins. 
Co. v. Lawrence, 10 Pet. 507, 9 L. ed. 
510% vMarmers’ Loi& TvCol vewPenn 
Plate-Glass Co., 103 Fed. 132, 43 
CCA 114, 56 LRA 710 [aff 186 U. S. 
434, 22 SCt 842, 46 L. ed. 1234]. 

Ala.—Ridley v. Ennis, 70 Ala. 463; 
Vandegraaff v. Medlock, 3 Port. 389, 
29 AmD 256. 

Conn.—Sisk v. 108 A 
858. 

Ga.—Ennis v. Harralson, 101 Ga. 
282, 28 SE 839. 


Rapuano, 


914, 19 LRA 114; Commercial Union 
Assur. Co. v. Scammon, 126 Ill. 355, 
18 NE 562, 9 AmSR 651; Lindley v. 
Orr, 83 Tle A: 70. 

Ind.—Nordyke, etc. Co. v. Gery, 
fe Ind. 535, 13 NE 683, 2 AmSR 
m9. 

Iowa.—Johnson v. Northern Min- 
nesota Land, etc., Co., 168 Iowa 340, 
150 NW 596; Ryan v. Adamson, 57 
Iowa 30, 10 NW 287. 

Ky.— Guill v. Corinth Deposit 
Bank, 68 SW 870, 24 KyL 482; Clay 
FE. & M. Ins. Co. v. Hickman, 6 Kyl 
808, 12 Ky. Op. 738. 

Me.—Knowlton v. Black, 102 Me, 
508, 67 A 563. 

Mass.—Borden v. Hingham Mut. 
FE: Ims. Co., 18) Pick. . 523, (29 AmD 
614; Strong v. Manufacturers’ Ins. 
Co., 10 Pick. 40, 20 AmD 507. 

N. H.—Breeyear v. Rockingham 
Rarmers?) Mut.) W-rIns,iCo., 71 ING cet 
445, 52 A 860. 

N. Y.—Titus v. Glens Falls Ins. 
Co., 81 N. Y. 410; Herkimer v. Rice, 
27 N. Y. 163; Dunlop v. Avery, 23 


Hun 509 [rev on other grounds 89 
N.: Y. 592]; Carter v. Rockett, 8 
Paige 437. 


Oh.—MecDonald vy. Black, 
185, 55 AmD 448, 

Pa.—Buckley v. 
333, 100 AmD 564. 

Porto Rico.—Bravo v. Gomez, 1 
Porto Rico Fed. 303. 


20 Oh. 


Garrett, 60 Pa. 


R. I.—Nichols v. Baxter, 5 R. I. 
491. 
Tex.—Westchester F. Ins. Co. v. 


Goggan, (Civ. A.) 203 SW 163. 

40. Ryan v. Adamson, 57 Iowa 30, 
10 NW 287. 

41. Knowlton v. Black, 102 Me. 
503, 67 A 5638; Bravo v. Gomez, 1 
Porto Rico Fed. 308. 

{a] Notice of mortgage. — (1) 


Where it is not stipulated in a policy 
that the insurance shall be payable 
to a mortgagee, the mortgagee ac- 
quires no lien on such policy unless 
he files with the secretary of the 
insurance company a written notice 
describing his mortgage, the estate 
conveyed, and the sum remaining un- 
paid, as authorized by — statute. 
Knowlton v. Black, 102 Me. 503, 67 
A 563 (Rev. St. c 49 § 54). (2) A 
lien acquired by a mortgagee under 
such statute is lost, where the mort- 
gagor does not consent in writing 


within sixty days after the loss en- 
forces the lien, as he is expressly 
authorized to do by a suit against 
the mortgagor and the insurance 
company. Knowlton y. Black, su- 


pra. 

[b] In England and Canada un- 
der 14 Geo. III ec 78 § 83, which is 
not merely of local application but 
extends to Canada, although the 
mortgage contains no covenant by 
the’ mortgagor to insure, yet if he 
does insure and collects the money 
on a loss by fire, the mortgagee is 
entitled to have such money laid out 
in rebuilding. Sinnott v. Bowden, 
[1912] 2 Ch. 414; Carr v. Fire Assur. 
Assoc., 14 Ont. 487; Stinson v. Pen- 
nosh i Grant Ch. (U. C.) 604. 

nnis v. Harralson, E 
282, 28 SE 839, ae 

43. Ennis v. Harralson, S 
282, 28 SE 839. aS: 

44. See infra § 589. 

45. U. S.—Carpenter vy. Provi- 
dence-Washington Ins. Co., 16 Pet. 
495, 10 L. ed. 1044; Friemansdorf v. 
Watertown Ins. Co., 1 Fed. 68. 9 
Biss. 167. : 

Conn.—Sisk v. Rapuano, 108 A 858. 

Fla.—Philadelphia Fire Assoc. v. 
Evansville Brewing Assoc., 73 Fla. 
904, 75 S 196. 

Ga.—Northwesiern Nat. Ins. Co. v. 
Southern States Phosphate, ete., Co., 
20 Ga. A. 506, 98 SE 157. 

Ill—Aachen, ete, F. Ins. Co, v- 
Crawford, 199 Ill. 867, 65 NE 134 [aft 
100 Ill. A. 454]; Continental Ins. 
Co. v. Hulman, 92 Ill. 145, 34 AmR 
122; Westchester F, Ins. Co. v. Fos- 
tery 90, Hil. en; 

Iowa.—Johnson v. Northern Min- 
nesota Land, etc., Co., 168 Iowa 340, 
150 NW 596;.Bartlett v. Iowa State 
Ins. Co., 77 Iowa 86, 41 NW 579. 

Kan.—Stamey ov. Royal Exch. 
Assur. Co., 93 Kan. 707, 150 P 227: 
Bremyer_v. Swedish Evangelical 
Mission Conference School Assoc., 86 
Kan. 644, 122 P 104; Branch v. Mil- 
pera Sav. Bank, 5 Kan. A. 246, 47 P 

Ky.—Continental Ins. Co. v. Thom- 
uson, 84 SW 546, 27 KyL 158; Guilt 
v. Corinth Deposit Bank, 68 SW 870. - 


24 KyL 482. 

La.—Tilley v. Camden F. Ins. 
Assoc., 139 La. 985, 72.S 709. 

_ Me.—Biddeford Sav. Bank  v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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any, after the extinguishment of his debt, for the 
benefit of the mortgagor;** and this rule applies, 
although the property not destroyed would be suf- 
ficient to satisfy the mortgage debt.*7 
the mortgagee is entitled to the full amount of the 
insurance, as where the unpaid amount of the mort- 
gage is in excess of the insurance,‘® or where he 
has been assigned all of the insured’s right or in- 
Such a policy is available 
both to the mortgagor and the mortgagee regardless 
of which has possession thereof;°° the mortgagee 
becomes an appointee of the fund, and his rights 
‘thereto are the same as the insured’s, under whom 
Where such policy is issued in 
‘pursuance of a stipulation therefor in the mort- 


‘terest in the policy.* 


he must claim.52 


Dwelling-House Ins. Co., 81 Me. 566, 
18 A 298. 

Md.—Farmers’ F. Ins. Co. v. Baker, 
"94 Md. 545, 51 A 184. 

Mass.—Amory v. Reliance Ins. Co., 
‘208 Mass. 378, 94 NE 677; Union 
wave Inst. Vv.) Phenix: Ins. Co." 196 
‘Mass. 230, 81 NE 994, 14 LRANS 
459, 13 AnnCas 433; Attleborough 
Sav. Bank v. Security Ins. Co., 168 
Mass. 147, 46 NE 390, 60 AmSR 373; 
Davis v. German American Ins. Co., 
135 Mass. 251; Turner v. Quincy 
Mut. F. Ins. Co., 109 Mass. 568; Fos- 
ter v. Equitable Mut. F. Ins. Lou. 2 
‘Gray 216. 

Mich.—Carpenter Vv. Conttfiontal 
Ins. Co., 61 Mich. 635, 28 NW 749. 

Miss.—Atna Ins. Co. v. Cowan, 111 
Miss. 453, 71 S 746. 

Nebr. —Hanover F. Ins. Co. v. 
‘Bohn, 48 Nebr. 7438, 67 NW 774, 58 
AmSR 719. 

N. H.—Baldwin v. Pheenix Ins. Co., 
60 aes H. 164. 

J.—Reed v. Firemen’s Ins. Co., 
‘81 ™. J. i. 523, 80 A 462, 35 LRANS 
343; Sussex County Mut. Ins. Co. .v. 
Woodruff, 6 N. J. L. 641. 

N. Y.— McDowell v. St. Paul F. & 
“M. Ins. Co., 207 N. Y. 482, 101 NE 
457 [aff 145 App. Div. 724, 130 NYS 
294]; Lewis v. Guardian F., etc., 
INSSUPECCO., (181s INSOSYS 3925974 NE 
224, 106 AmSR 557 [aff 93 App. Div. 
157; 87 NYS 525]; Reid v. McCrum, 
“91 N. Y. 412; Waring v. Loder, 53 
N. Y. 581; Tillou v. Kingston Mut. 
‘Ins. Co., 5 N. Y. 405 [mod 7 Barb. 


§70]; Solms v. Rutgers F. Ins. Co., 
4 Abb. Dec: 279, 3 Keyes 416, 2 
Transcr. A. 227, 5 AbbPrNS 201 


[rev 21 N. Y. Super. 578]; Uhlfelder 
v. Palatine Ins. Co., Ltd., 111 App. 
Div. 57, 97 NYS 499 [rev 44 Mise. 153, 
89 NYS 792]; Smith v. Exchange io 
Ins. Co., 40 N. Y. Super. 492; Leslie 
vy. Firemen’s Ins. Co., 60 Misc. 558, 
112 NYS 496; Traders’ Ins. Co. v. 
Robert, 9 Wend. 404. 

Okl.—Fidelity-Phenix F. Ins. Co. 
v. Cleveland, 57 Okl. 237, 156 P 638. 

Pa.—Stainer v. Royal Ins. Co., 6 
North. Co. 362. 

.Tenn.—Laurenzi v. Atlas Ins. Co., 
131 Tenn. 644, 176 SW 1022. 

Tex.—Panhandle Nat. Bank v. Se- 
-eurity Co., 18 Tex. Civ. A. 96, 44 SW 
15, 

Wash.—Burrows Vv. se Bade. ali 
Wash. 269, 49 P 508. 

Ww. ‘Va.—Colby Vv. arkeveburd Ins. 
-Co., 37 W. Va. 789, 17 SE 308. 

Wis. —Appleton Iron Co. v. British 
America Assur. Co., 46 Wis. 23, 1 
NW 9, 50 NW 1100. 

Hng.—Garden v. Ingram, 54 J. P. 
311. 

Alta.—Laidlaw v. Hartford F. 
Ins. Co., 10 Alta. L. 7, 29 DomLR 
229, 34 WestLR 993, 10 WestWkly 
1063 [rev 24 DomLR 884, 32 West 
LR 697, 9 WestWkly 385]. 

N. B.—In re Anderson Furniture 
Co., ‘Ltd. 39 N. B. 139 

Ont.—_Haslem Vi Equity F.. Ins. Co., 
8 Ont. L. 246, 3 OntWR 614; Mitchell 
v. London Assur. Co., 15 Ont. A. 
262; Greet v. Citizens’ Ins. Co., 5 Ont. 
A. 596. 
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policy and had 


If necessary | the fire.®? 


Newfoundl.—Kenny v. Hutchings, 
7 Newfoundl. 84. 

[a] Effect of renewal of mort- 
gage.— Where a loss is made payable 
to a mortgagee as his interest shall 
appear, the policy is prima _ facie 
payable to the mortgagee to the ex- 
tent of his mortgage debt as it ap- 
pears from the records, notwith- 
standing a renewal of the mortgage 
subsequent to the. issuance of the 


policy. .Continental TNS ses COve iv. 
Thomason, 84 SW 546, 27 Kyl 
158. 

{[b] Pro rata recovery. — (1) 


Where a mortgagee secures a policy 
insuring the mortgagor against loss 
or damage by fire to the mortgaged 
premises, loss payable to the mort- 
gagee as his interest might appear, 
and’ providing that the insurance 
shall not be invalidated by any fore- 
closure or change of title or owner- 
ship of the property, and after a 
foreclosure sale at which the mort- 
gagee purchases the mortgaged 
premises, he assigns two thirds of 
his interest to others, and _ subse- 
quent to such assignment, but be- 
fore the delivery of a deed by. the 
referee, the property is damaged by 
fire, the mortgagee’s interest con- 
tinues until the formal delivery of 
the deed by the referee under the 
foreclosure proceedings, and he is 
therefore entitled to recover under 
the policy one third of the total loss. 
Uhlfelder v. Palatine Ins. Co., Ltd., 
111 App. Div. 57, 97 NYS 499 [rev 
44. Mise. 153, 89 NYS 792]. (2) 
Where an eighty per cent average 
clause is contained in a policy pay- 
able to a mortgagee as his interest 
appears, a loss of less than eighty 
per cent of the cash value of the 
property reduces the mortgagee’s re- 
covery to the amount fixed thereby. 
Hartwig v. American Ins. Co., 169 
App. Div. 60, 154 NYS 801. 

[c] Insurance by person having 
no interest.—Where one who has no 
interest in property insures it, hav- 
ing the policies made payable to a 
mortgagee as his interest might ap- 
pear, and he and the mortgagee 
join in suits on the policies, in which 
they allege that the former was the 
owner of the property, and in pos- 
session when the policies were is- 
sued, neither he nor their attorneys 
are in a position to afterward claim 
that the mortgagee is not entitled to 
the money paid in settlement of the 
loss, on the ground that the policies 
were void. Burrows v. McCalley, 17 
Wash. 269, 49 P 508. 

46. Cone v. Niagara F. Ins. Co., 
GOPEING MY. 6193 Baltis’ v., Dobin:.67 
Barb. (N. Y.) 507; Klein v. Union 
Ee. Ins. Co., 3 Ont. 234. 

47. Motley v. Manufacturers’ Ins. 
Co., 29 Me. 337, 50 AmR 591; Ker- 
nochan v. New York Bowery F. Ins. 


Co., 17 N. Y. 428; Rex v. Exchange 
Mute ins) Co. 22 “Phila: ~ (CPa.) 
Sie 

48. Laurenzi v. Atlas Ins. Co.,, 


131 Tenn. 644, 176 SW 1022; Panhan- 
dle Nat. Bank v. Security Co., 18 
Tex. Civ. A. 96, 44 SW 15. 
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gage, the mortgagee is entitled to the proceeds, al- 
though he was not informed of the issuance of the 


no knowledge thereof until after 


Where pending an action on the policy 
the mortgagee and mortgagor agree to divide any 
judgment that might be recovered, the agreement 
impresses the judgment with an equitable trust in 
favor of the mortgagee.®® 

After debt satisfied. The mortgagee cannot re- 
cover under such a policy after his debt has been 
fully satisfied,5+ the proceeds in such event being 
payable to the mortgagor.®® 
the mortgage of record without an actual payment 
of the debt or of any intention of releasing the 
mortgagee’s claim, will not, 


But a mere release of 


it is held, bar such 


49. Bentley v. Standard F. 
Co., 40 W. Va. 729, 23 SE 584. 

Rights of assignee generally see 
infra §§ 596-600. 

50. Union Sav. Inst. v. Pheenix 
Ins. Co., 196 Mass. 230, 81 NE 994, 
14 LRANS 459, 13 AnnCas 433. 

51. Ga.—Southern States F., etc., 
Ins. Co. v. Napier, 22 Ga. A. 361, 96 
SE 15. 

Mich.—Van Buren v. St. Joseph 
eee Village F. Ins. Co., 28 Mich. 


Miss.—Atna Ins. Co. 
111 Miss. 453, 71 S 746. 

Ok1. —Fidelity- Phenix F. Ins. Co. 
v. Cleveland, 57 Okl. 237, 156 P 638. 

Pa.—Knights of Joseph Bldg., etce., 
Assoc. v. Mechanics’ F. Ins. Co., 66 
Pa. Super. 90. 

But see McDowell v. St. Paul F. & 
M. Ins. Co., 207 N. Y. 482, 101 NE 
457 [aff 145 App. Div. 724, 130 NYS 
294] (holding that an indorsement 
on the face of a policy the “loss, if 
any, first payable to mortgagee as 
his interest may appear,’’ imports 
that the interest of the mortgagee 
is greater than that of a mere naked 
appointee). 

52. Union Sav. Inst. v. Phoenix 
Ins. Co., 196 Mass. 230, 81 NE 994, 
14 LRANS 459, 13 AnnCas 433. 

53. Beistle v. McConnell, 141 
Mich. 463, 104 NW 729. 

54. Reynolds v. London, ete, F. 
Ins: Co.,128- Cal, 16, 60 2P* 467579. 
AmSR 17 [overr D. O. Mills, ete., 
Nat. Bank v. Union Ins. Co., 88 Cal. 
497, 26 P 509, 22 AmSR 324]; Canton 
Co-op. Bank v. American Cent. Ins. 
Co., 219 Mass. 132, 106 NE 635; 
Phoenix Assur. Co. v. Allison, (Tex. 
Civ. A.) 27 SW 894; Oxford Perma- 
nent Bldg., etc., Soc. v. Waterloo 
County Mut. F. Ins. Co., 42 U.C. Q. B. 
181. But see New v. Germania F. Ins. 
Co., (Ind. A.) 82 NE 1005, 81 NE 217 
(holding that where a mortgagee, 
when he took out insurance on the 
mortgaged property, had the author- 
ity to do so, the fact that the mort- 
gage debt was subsequently paid did 
not affect the insurance contract); 
Hadley v. New Hampshire F. Ins. 
Co., 55 N. H. 110 (holding that where 
a mortgagee takes out insurance on 
the mortgaged premises in the name 
of the general owner, the mortgagee 
himself paying the premium, the fact 
of a foreclosure of his mortgage 
after the fire and before the com- 
mencement of his action against the 
company for the amount remaining 
due on his mortgage, will not pre- 
vent him from maintaining such 
action). 

55. Reynolds v. London, etc. F. 
THsurGo:, L228) CalcuehG al Unni ee Fon mao 
AmSR 17 [overr D. O. Mills, etce., 
Nat..Bank v. Union Ins. Co., 88 Cal. 
497, 26 P 509, 22 AmSR 324]; Raw- 
son v. Bethesda Baptist Church, 221 
Till. 216, 77 NE 560, 6 LRANS 448 
[aff 123 Ill. A. 239]; Norwich F. Ins. 
Co. v.. Boomer, 52 Ill. 442, 4 AmR 
618; Billings v. German Ins. Co., 
34 Nebr. 502, 52 NW 397; Thomas 
v. Montauk F. Ins. Co. 43 Hun 
CNESY. aces. 


Ins. 


v. Cowan, 


440 [26C.J.] 


claim as against the insurer.5* It has been held that 
if a loss occurs after the mortgage has been fore- 
closed the mortgagor is entitled to the proceeds of 
the insurance during the period of redemption;*" 
but on the other hand, it has been held that where 
the mortgagee receives the proceeds, if the mort- 
gagor redeems he is entitled to have the proceeds 
applied pro tanto on the redemption,>* or to re- 
cover the insurance collected and held by the mort- 
gagee.5® Under some statutory forms of policies 
if the insurer elects to pay the mortgagee the full 
amount of the mortgage debt, the mortgagee must 
assign and transfer to the insurer the mortgage 
together with the note and debt secured thereby ;°° 
and if the mortgagee becomes unable by his own 
act. to comply with the provision in the policy for 
subrogation,®! as where without the insurer’s knowl- 
edge he forecloses his mortgage after a fire,®? he 
eannot recover on the policy against the insurer. 

Effect of acts of mortgagor. The rights of a 
mortgagee under a policy payable to him as his in- 
terest may appear cannot be affected by any act 
or adjustment made without his knowledge, by the 

56. Amory v. Reliance Ins. Co., 


208 Mass. 378, 94 NE 677; Vesey v. 
Commercial Union Assur. Co., Ltd., 


and must be able 


existed, 
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insurer to the security as 
if demanded. 


; [§ 588 
insured with the insurer,®* or by a subsequent con- 
veyance of the mortgagor’s equity of redemption ;** 
and where the policy provides that the insurance 
as to the interest of the mortgagee ‘‘shall not be 
invalidated by any act or neglect of the mortgagor,’’ 
the mortgagee’s rights are not affected by the in- 
sured’s failure to comply with a demand of the 
insurer for appraisers.*° But where the stipulation 
merely constitutes the mortgagee an appointee to 
receive the proceeds for and on account of the 
insured, subject to compliance by the insured with 
the conditions essential to recovery -by him, if by 
reason of noncompliance with such conditions the 
insured cannot recover, the mortgagee cannot 
do so.% 

Where property restored. It has been held that 
the mortgagee is not entitled to the proceeds where 
the property is restored by the mortgagor to its 
former condition.®? 

Two or more mortgagees. Where a policy is pay- 


able to two or more mortgagees, the proceeds should . 


be divided in proportion to their respective claims,*®*® 
except where they are first and second mortgagees,°” 
to subrogate the 


it then 
Attleborough 


gage clause appointed the mortgagee 
to ;yreceive the proceeds on account 
of the insured, and the mortgagor’s 


18 S. D. 632, 101 NW 1074. 

[a]. Bhus in an action on a policy 
by insured and a mortgagee of the 
property, there is no merit in a con- 
tention that the mortgagee cannot 
recover, under the provision of; ithe 
mortgage clause that the mortgagee 
Should notify the company of any 
change of ownership, because, sub- 
sequent to the commencement of the 
action, but before trial, the mortgage 
was released of record, where the in- 
debtedness had not been paid by the 
insured, and it was not the intention 
or the parties that the claim of the 
mortgagee on the insurance money 
should be released. Vesey v. Com- 
mercial Union Assur. Co., Ltd., 18 
S. D. 632, 101 NW 1074. 

57. Reynolds y. London, ete, F. 
iSO. ae, Caly gl'6,) G0 46 (aT 
AmSR 17 [overr D. O. Mills, ete., 
Nat. Bank v. Union Ins. Co., 88 Cal. 
497, 26 P 509,.22 AmSR 324]; Raw- 
son v. Bethesda Baptist Church, 221 
Ill. 216, 77 NE 560, 6 LRANS 448 
fare LAS TT A. 2e9y) 

58, Carlson y. Presbyterian Bd, 
of Relief, 67 Minn. 436, 70 NW 3. 
See Russel v. Robertson, 6 CanLJ 
143 (holding that the mortgagee is 
not in all cases bound to apply such 
moneys in reduction of the mortgage 
debt). ; 

59.. Thress v. Zempel, 40 N. D. 
510, 169 NW 79 (where mortgagee 
in ‘possession of a livery barn in- 
sured it, and on its loss by fire re- 
ceived a draft payable to himself 
and the owner of the premises, the 
Owner, having redeemed, was en- 
titled to recover the insurance col- 
lected and held by the mortgagee). 

60. See statutory provisions; and 
Canton Co-op. Bank. vy. American 
Cent. Ins. Co., 219 Mass. 132, 106 NE 
635 (construing Rev. L. ec 118 § 60). 

[a] Thus under a policy payable 
in case of loss to a mortgagee as his 
interest may appear, and containing 
provisions that no act of any one 
else shall defeat the right of re- 
covery in the mortgagee, and giving 
the insurer, in case of a loss foe 
which it is not liable to the mort- 
gagor, the right, at its election, to 
pay the amount of the mortgage, 
and receive an assignment thereof, 
when the mortgagor has forfeited 
his right to the insurance by a trans- 
fer of the property, the mortgagee 
can recover on a loss only the 
amount due on the mortgage which 
he held when the contract was made, 


Sav. Bank v. Security Ins. Co., 168 
Mass. 147, 46 NE 390, 60 AmSR 3873. 

[b] If the insurer does not elect 
to pay the mortgagee the full 
amount secured by the mortgage, it 
cannot defend an action by the mort- 
gagee on the ground of the failure 
to assign the note and mortgage to it 
as required by statute. Amory v. 
Reliance Ins. Co., 208 Mass. 378, 94 
NE 677. 

[c] A release by mortgagees of 
mortgages which they held as col- 
lateral security for the mortgage 
debt, does not affect their rights to 
recover on a policy payable to them 
as their interest might appear, for, 
under the statute, they are required 
only to assign to the insurer the 
mortgages, with the notes secured 
by them. Amory v. Reliance Ins. 
Co., 208 Mass. 378, 94 NE 677. 

Subrogation to rights of mort- 
gagee generally see infra §§ 625, 
626. 

61. Attleborough Sav. Bank v. Se- 
curity Ins, Co., 168 Mass. 147, 46 NE 
390, 60 AmSR 3873. 

Subrogation to rights of mortga- 
gee generally see infra §§ 625, 626. 

62. Canton Co-Op. Bank v. “Ameri- 
can Cent. Ins. Co., 219 Mass. 132, 106 
NE 635. 

63. Tilley v..Camden FE. Ins, 
Assoc., 139 La. 985, 72 S 709; Gilman 
v. Commonwealth Ins. Co., 112 Me. 
528, 92 A 721, LRA1915C 758; Leslie 
vy. Firemen’s Ins. Co., 60 Mise. 558, 
112 NYS 496; Laurenzi v. Atlas Ins. 
Co., 181 Tenn. 644, 176 SW 1022. 

64. Union Sav. Inst. v. Pheonix 
Ins. Co., 196 Mass. 230, 81 NE 994, 
14 LRANS 459, 13 AnnCas 433. 

[a] Illustration.—Where a policy 
payable to a mortgagee as his inter- 
est might appear is in the standard 
form prescribed by Rev. L. c 118 
§ 60, and declares that no act or de- 
fault of any person other than the 
mortgagee or his agents or those 
claiming under him shall affect his 
right to recover in case of loss, such 
right is not affected by a subsequent 
conveyance of the mortgagor’s 
equity of redemption. Union Sav. 
Inst. v.. Phoenix .Ins..Co.,.196 Mass. 
230, 81 NE 994, 14 LRANS 459, 13 
AnnCas 433. 

65. Reed v. Farmers’ Ins. Co., 76 
N. J. L. 11, 69 A 724 [rev on other 
grounds 78 N. J. L. 549, 74 A 477]. 

66. Longfellow v. National F, Ins. 
Co.) 1.02) Kan. 24735 sa Ones Sass 

[a] Tlustration—-Where a mort- 


sale of the property avoided the pol- 
icy, and conditions imposed by the 
insurer to substitute the purchaser 
as insured were not complied with 
until after loss and cancellation of 
the policy, the mortgagee could not 
recover. Longfellow v. National F. 
Ins: ‘@oz,- 102 Kan. 473, 170) Pr 13° 

67. Matter of Moore, 6 Daly 
(N. Y.) 541; Huey v. Ewell, 22 Tex. 
Civ. A. 638, 55 SW 606. 

[a] Rule applied.—Where insur- 
ance on an intestate’s mortgaged 
praperty, obtained by his adminis- 
trator, is made payable to the mort- 
gagees in conformity with the mort- 
gage provisions, and the property is 
injured by fire, but is repaired by 
the administrator, with money on 
which the mortgagees Have no lien, 
before the insurance money is paid, 
the mortgagees are not entitled to 
the insurance money, but it should 
be paid to the administrator, since 
he has restored the property to the 
condition it was in before the fire. 
Huey v. Ewell, 22 Tex. Civ. A. 638, 
55 SW 606. 

68. Maryland Fidelity, ete., Co. v. 
Johnston,—-117 La.’ -880; 42 S> 357: 
rae v. Ross, 73 Tex. 633, 11 SW 

oO. 

69. Stockton Nat. Bank v. Home 
Ins. Co.,3 L0GwkKans (7 Soe 189 yr on se 
Amory v. Reliance Ins. Co., 208 Mass. 
378, 94 NE 677. 

[a] Illustrations.—(1) Where a 
policy {s payable to a first mortga- 
gee as his interest might appear, 
and the balance to a second mortga- 
gee as his interest might appear, 
and a loss occurs, the first mortga- 
gee is entitled to the whole amount 
of his debt and interest under his 
mortgage due at the time of the fire, 
and the second mortgagee is en- 
titled to the balance:in part pay- 
ment of his indebtedness secured by 
his mertgage. Amory. .v. Reliance 
Ins. Co., 208 Mass. 378, 94 NE 677. 
(2) Where the purchaser at a sale 
made under a power in a mortgage 
executes to the mortgagee a note 
and a new mortgage of the land in 
part payment of the purchase money, 
and the person who formerly owned 
the right to redeem the first mort- 
gage becomes the owner of the right 
to redeem the second mortgage, and 
thereafter takes out a policy of in- 
surance payable to the mortgagee 
in case of loss, without any words 
to indicate which mortgage title he 
thereby intended to recognize, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or where the loss under the policy is payable to 
An assignee of a first mortgagee who, 
contrary to the terms of the policy, turns the pro- 
ceeds over to the mortgagor for the purpose of 
rebuilding with knowledge of the rights of a second 
mortgagee to have them applied to the mortgage 
debt, renders himself liable for the amount so turned 


but one.7° 


over.™1 


Proceeds covered. A policy payable to a mort- 
gagee as his interest may appear does not entitle 
the mortgagee to the proceeds of insurance not 
covered by the loss payable clause;7? and if the 
policy covers property not mortgaged as well as 
mortgaged property, the mortgagee is entitled only 


title of the mortgagee under the sec- 
ond mortgage will, in the absence of 
evidence to the contrary, be taken to 
be the one that is referred to. 
Bailey v. Aitna Ins. Co., 10 Allen 
(Mass.) 286. 

[b] A junior mortgagee purchas- 
ing at a sale on foreclosure of first 
and second mortgages cannot main- 
tain an action to recover insurance 
for a loss occurring during the re- 
cemption period under a policy pro- 
cured by the mortgagor for his own 
benefit, with a loss payable clause 
in favor of the mortgagee. Stock- 
ton Nat. Bank v. Home Ins. Co., 106 
Kany 139, AS 9s Ps O48 ; 

( 70. Kirchgraber v. Park, 57 Mo. 
A 3592 Dunlop v.\, Avery, -89..Ni, Y. 
592 [rev 23 Hun 509]. 

71. Carlin v. Frey, 157 App. Div. 
84, 141 NYS 580. 

72. Smith v. Continental Ins. Co., 
108 Iowa 382, 79 NW 126; Miller v. 
EDRs) 108, Apps Div. 103, 95 NYS 
385 


[a] Illustrations. — (1) Where 
policies insuring severally under 
separate valuations certain factory 
buildings and their contents were in- 
dorsed, “Loss, if any, on buildings, 
payable’? to a mortgagee as his in- 
terest might appear, the mortgagee 
was not entitled to any portion of 
the proceeds of insurance on the 
“contents” of the buildings. Miller 
v. Gibbs, 108 App. Div. 103, 95 NYS 
385. (2) Under a policy insuring a 
dwelling house and household furni- 
ture against fire, in which the in- 
surer consents that the loss on build- 
ings shall be payable to the mort- 
gagee as his interest may appear, 
the insurance on the personalty be- 
longs to the insured. Smith v. Con- 
tinental Ins. Co., 108 Iowa 382, 79 
NW 126. 

73. Wilcox v. Mutual F. Ins. Co., 
81 Minn. 478, 84 NW 334; Parker v. 
Rogs, 73 Tex. 633, 11 SW 865; Wash- 
ington Nat. Bank v. Smith, 15 Wash. 
160, 45 P 736. But see Colby v. 
Parkersburg Ins. Co., 37 W. Va. 789, 


17 SE 303 (holding that where a 
policy contained the following 
clause: “Payable in case of loss to 


C., mortgagee, as his interest may 
appear,” and the policy covered not 
only the property mortgaged to C, 
but also other property belonging 
to the mortgagor, the mortgagee 
could recover the whole amount due 
upon the policy up to the amount of 
his debt, and that it made no differ- 
ence that the property covered by 
the. mortgage constituted only a part 
of the total loss not adequate to pay 
the debt). 

74, U. S.—Connecticut Mut. L. 
Ins. Co. v. Scammon, 117 U. S. 634, 
6 SCt 889, 29 L. ed. 1007. 

Ark.—Kissire v. Plunkett-Jarrell 
Grocer Co., 103 Ark. 478, 145 SW 
567; Bonham y. Johnson, 98 Ark. 
459, 136 SW 191. 

Iil.— Honore v. Lamar F. Ins. Co., 
§1 Ill. 409. 

TIowa.—Lewis v. Council Bluffs 
Ins. Co., 63 Iowa 1938, 18 NW 888. 

Kan.—Home Ins. Co. v. Marshall, 
48 Kan. 235, 29: P 161. 
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to such portion 


[§ 589] (2) 


to the payment 


latter.77 Where 


Ky.—White v. Taylor, 107 Ky, 20, 
52 SW 820, 21 KyL 602; Gardner v. 
Continental Ins. Co., 75 SW 283, 25 
KyL 426. 

Me.—Concord Union Mut F. Ins. 
Co. v. Woodbury, 45 Me. 447; Larra- 
bee v. Lumbert, 32 Me. 97 


Md.—Callahan v. Linthicum, 43 
Mad: 9%, 20 AmR, 106; National FF. 
Tiss @ OAs. ws CTANe ee 16rd ai 26 Oy ote 
AmD 289. 

Mich.—Pendleton v. Elliott, 67 
Mich. 496, 35 NW 97; Wilcox v. Al- 
len, 36 Mich 160. 

Minn.—Sterling F. Ins. Co. v. 


Beffrey, 48 Minn. 9, 50 NW 922. 

Mo.—McDowell v. Morath, 64 Mo. 
A. 290. 

N. H.—Amey v. Granite State F. 
Ins. Co., 68 N. H. 446, 44 A 601; 
Smith v. Packard, 19 N. H. 575. 

N. J.—Leyden v. Lawrence, 80 
N.. J. Eg. 550, 85 A 1134 [aff 79 N.. J. 
Bq. 118, 81 A 121]; Peiffer v. Bates, 
45 N.. J. Hq. 311, 19 A 612. 


N. Y.—Hay v. Star F. Ins. Co., 77 
N. Y. 235, 33 AmSR 607 [aff 13 Hun 
496]; Kernochan v. New York Bow- 


ery  F.. Ins, Co., 17. N. Y. 428; Soule 
v. Union Bank, 45 Barb. 111; Wat- 


tengel v. Schultz, 11 Misc. 165, 32 
NYS 91. 
Pa.—Farley v. Kelly, 24, Pa. Dist. 


911. But see Jarrett v. Walsh, 20 
Montg. Co. 147 (holding that a mort- 
gagee is not bound to take the pro- 
ceeds of an insurance policy held 
by him as collateral as payment on 
account of his mortgage debt). 

Tex.—Panhandle Nat. Bank v. Se- 
curity Co., (Civ. A.) 61° SW 731. 

Wis.—Manson v. Phcenix Ins. Co., 
64 Wis. 26, 24 NW 407, 54 AmR 573. 

Can.—Imperial F. Ins. Co. v. Bull, 
13) Cans S.7Canoo le Late Ps yOnt: JA. 
421]. 

Ont.—Howes v. Dominion F. & M. 
Ins. Co., 2 Ont. 89; Green. v. Hewer, 
CASE CS LOmwl ete Sasil 

N. S.—Troop v. Mosier, Ritch. Eq. 
Case 89: 

[a] Increased rate of interest on 
default.—Where the mortgage pro- 
vided that, on default in the payment 
of interest, the debt should there- 
after bear interest at a higher rate, 
and the destruction of the mort- 
gaged premises by fire rendered the 
mortgagor insolvent and unable to 
pay interest thereafter, the mortga- 
interest at 


gee is entitled to take 
the higher rate out of the insur- 
ance money. Panhandle Nat. Bank 


v. Security Co., (Tex. Civ. A.) 61 


SW 781. 
75, Larrabee v. Lumbert, 32 Me. 
97; Farley v. Kelly, 24 Pa. Dist. 


911; Thorp v. Croto, 79 Vt. 390, 65 
A 562, 118 AmSR 961, 10 LRANS 
1166, 9 AnnCas 58; Edmonds v. Ham- 
ilton Provident, etc., Soc., 18 Ont. 
ARS AT ues 

[a] Thus where certain buildings 
insured for the benefit of the mort- 
gagee are destroyed by fire, and ithe 
loss paid to the latter at a time 
when no part of the mortgage debt 
is due, the mortgagee is not entitled 
to apply any part of the money so 
received on the debt without the con- 
sent of the mortgagor, but is 
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of the proceeds as represents the 


loss to the mortgaged property.7? 


Application of Proceeds. Where a 


mortgagee receives from the insurance company the 
amount of a policy on the mortgaged property, 
which was made payable to him but which was ef- 
fected for the beneiit and at the cost of the mort- 
gagor, he must apply it in satisfaction or reduction 
of the debt secured by the mortgage,’* as it becomes 
due,’® especially where the policy expressly so pro- 
vides;7° and such money cannot be appropriated 


of other debts of the mortgagor, 


unless by the express authority or consent of the 


the policy requires the replacement 


bound to hold and apply it to the 
extinguishment of the debt as fast 
as it matures. Thorp v. Croto, 79 
Vt. 390, 65 A 562, 118 AmSR 961, 10 
LRANS 1166, 9 AnnCas 58. 

{b] Where portion of debt over- 
due.—(1) If several notes, payable 
at different times, are secured by 
the mortgage, and have become over- 
due, the insurance money is to be 
appropriated first to the payment of 
interest on all the notes, and the 
surplus, if any, to the payment of 
the principal of the notes in the or- 
der in which they fall due. lLarra- 
bee v. Lumbert, 32 Me. 97. (2) But 
there are cases which hold that the 
mortgagee is not bound to apply the 
insurance money in payments of ar- 
rears, but may hold the whole of it 
in reserve as_ gqollateral security 
while any portion of the mortgage 
debt remains unpaid, although, if he 
does apply part upon overdue prin- 
cipal, he is then bound to apply the 
balance in discharge of overdue in- 
terest. Edmonds v. Hamilton Provi- 
dent, ete., Soc.,, 18 Ont. A. 347; Aus- 


on Va. wtory,--10; Grant (Che (ULC) 
76. Kissire v. Plunkett-Jarrell 
Grocer Co., 103 Ark. 473, 145 SW 
567. 
[a] Rule applied.cWhere a pol- 


icy on property covered by a mort- 
gage securing five notes provides 
that the proceeds of the policy in 
case of loss shall be applied on the 
mortgage, one who is surety on three 
of the notes secured is not entitled 
to insist that the proceeds of insur- 
ance shall be first applied on the 
suretyship obligation. Kissire  v. 
Plunkett-Jarrell Grocer Co., 103 Ark. 
473, 145 SW 567. 

77. U. S.—Brecht v. Law, etc., 
Ins. Cot) 160 aed. 399, "8h CCAR Sod. 
18 LRANS 197 [aff 153 Fed. 452]. 

Ark.—Kissire v. Plunkett-Jarrell 
Grocer Co., 103 Ark. 473, 145 SW 567; 
Bonham v. Johnson, 98 Ark. 459, 136 
SS Wika Ls 

La.—American Brewing Co. v. Ar- 


tigues, 146 La. 155, 84 S 571. 
Mass eels v. Crawford, 6 Gray 

N. Y.—Sherman v. Foster, 158 
N. Y. 587, 53 NE 504. 

Pa.—Buckley v. Garrett, 47 Pa. 
280. 

Tenn.—Memphis City Bank v. 


Smith, 102 Tenn. 467, 52 SW 149. 

Ont.—In re Union Assur. Co., 
Ont. 627. 

[a] MTIlustration.—Where a debtor 
mortgages his real estate to secure 
one debt, and also his personalty to 
secure another debt, to the same per- 
son, and policies of insurance on the 
personalty are payable to the mort- 
gagee as his interest may appear, 
the latter cannot, without the mort- 
gagor’s consent, apply the insurance 
money to the debt sécured by the 
real estate mortgage. Sherman v. 
Foster, 158 N. Y. 587, 538 NE 504. 

{b] Agreement for disposition 
of surplus.—Where the amount of 
the insurance exceeds the amount 
of the mortgage debt, the parties 
may agree that the surplus shall be 
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of so much of the property as may be destroyed, 


the interest of the mortgagee is 
the property be rebuilt so as to 


security and if this is not done, then he has a 
right to impound the insurance money to pay his 
debt;78 and where a first mortgagee pays the amount 
of insurance received by him, to the mortgagor to 
be applied in repairing the premises, and it is so 
applied, a second mortgagee has no equity to have 
the amount so received applied in reduction of the 
debt secured by the first mortgage.’® 

Insurance by mortgagee on own interest. Where 


the mortgagee procures insurance 


interest, for his own .benefit and at his own cost, 
and without any agreement with the mortgagor in 
respect thereto, the mortgagee is entitled to the 
proceeds,®° and the mortgagor has no interest in 


the policy, and is not entitled to 


paid over to a named creditor of the 
mortgagor; but the mortgagee, on 
receiving the money from the insur- 
ance company, is not liable to an ac- 
tion by such creditor to recover such 
surplus, nor to be held as garnishee 
therefor, for want of privity of con- 
tract. Field v. Crawford, 6 Gray 
(Mass.) 116. 

[c] In Louisiana a _ statute re- 
quires the consent of the mortgagor 
in order to impute the payment of 
insurance money on mortgaged prem- 
ises to the less burdensome of two 
debts, that is, to an unsecured debt 
due on an open account. American 
Brewing Co. v. Artigues, 146 La. 155, 
84 S 571. 

78. Farley v. Kelly, 24 Pa. Dist. 
Cy tle 

79. Gordon v. Ware Sav. Bank, 
115 Mass. 588. 

so. U. S.—Russell v. Southard, 12 
How. 139, 13 L. ed. 927; In re Stucky 
Trucking, ete., Co., 240 Fed. 427. 

Conn.—Sisk v. Rapuano, 108 A 858. 

Ill—Ely v. Ely, 80 Ill. 532; Hon- 
ore v. Lamar F. Ins. Co., 51 Ill. 409. 

Ind.—Keith v. Crump, 22 Ind. A. 
364, 53 NE 839. 

_ Kan.—Deming Inv. Co. v. Dicker- 
man, 63 Kan. 728, 66 P 1029. 

Me.—Gould v. Maine Farmers’ 
Mut. F. Ins. Co., 114 Me. 416, 96 A 
732, LRAI917TA 604; Stinchfield v. 
Milliken, 71 Me. 567; McIntire v. 
Plaisted, 68 Me. 363; Concord Union 


Mut. F. Ins. Co. v. Woodbury, 45 
Me. 447; Cushing v. Thompson, 34 
Me. 496. 


Md.—Washington F. Ins. Co. v. 
Kelly, 32 Md. 421, 3 AmR 149, 
Mass.—King v. State Mut. F. Ins. 
Co., 7 Cush. 1, 54 AmD 6838; White 
v. Brown, 2 Cush. 412. 
Elliott, 67 


Mich.—Pendleton  v. 
Mich. 496, 35 NW 97. 

Minn.—Sterling F. Ins. Co. vy. Bef- 
frey, 48 Minn. 9, 50 NW 922. 

Mo.—McDowell v. Morath, 64 Mo. 
A. 290. 

N. J.—Lawrence v. Union Ins, Co., 
80 N.iJ. Li. 133,576 A 1058. 

N. Y.—Foster v. Van Reed, 70 
N. Y. 19, 26 AmR 544; Springfield 
F. & M. Ins. Co. v. Allen, 43 N. Y. 
389,'3, AmR' 711; 

N. C.—Stuyvesant Ins. Co. v. Reid, 
TIN Carb 1 3 88. Si 279. 

Pa.—Carnes v. Farmers’ F. Ins. 
Co., 20-Pa. Super. 634; Thomas vy. 
Curran, 20 Pa. Dist. 857; Young v. 
Craig, 4 AmLReg 384. 

R. I.—Harris v. Gaspee F. & M. 
insioCot) 90 Ra L207. 

W. Va. — Gillespie v. Scottish 
Wnion, etc; Ins: Co. 61 WeeVa.. 169, 
56 SE 213, 11 LRANS 143; Dunbrack 


v. Neall, 55 W. Va. 565, 47 SE 308. 

Wis.—Gillett v. Liverpool, ete., 
Ins. Co., 73 Wis. 2038, 41 NW 78, 
9 AmSR 784, 


“peers v. Ahearne, 12 Ir. Eq. 
6. 
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to demand that 
restore his full 


ruptey.* 
[§ 590] 
Mortgagee. 


(3) 


on his separate 


have the money 


Ont.—Russell v. Robertson, 1 Ch. 
Chamb. (U. C.) 72; Westmacott v. 
Hanley, 22 Grant Ch. (U. C.) 382. © 

{a] ILlustration.—Where mortga- 
gees take out a policy to protect 
their interests, but the policy names 
the owner as the insured, and makes 
the mortgagees the payees of the 
policy ‘as their interest may ap- 
pear,” and it also appears that the 
policy provided that an interest in it 
should exist in favor of a mortgagee, 
as affected by conditions attached or 
appended to the policy, and it also 
appears that the mortgagees did not 
act as agent for the owner, who had 
nothing to do with the taking out of 
the policy, and by her conduct repu- 
diated it, the mortgagees are entitled 
to the proceeds of the policy in case 
of loss. Carnes v. Farmers’ F. Ins. 
Co., 20 Pa. Super. 634. 

[b] An independent contract be- 
tween the mortgagee of property, 
for whose benefit the owner insures 
it, and the insurer that the insur- 
ance shall continue good, as to the 
mortgagee, notwithstanding any for- 
feiture by the owner, and that, if 
any: loss is paid the mortgagee under 
such circumstances, the insurer shall 
be subrogated to the rights of the 
mortgagee under the mortgage, is 
valid, although the owner does not 
know of it. Hare v. Headley, 54 
N. J. Eq. 545, 85 A 445, 

81. See cases supra note 80. 

82. Thomas v. Montauk F. Ins. 
Co., 43 Hun 218; Carnes v. Farmers’ 
F. Ins. Co., 20 Pa. Super. 634. 

83. In re Stucky Trucking, 
Co., 240 Fed. 427. 

84. U. S.—American Ice Co. v. 
Hastern Trust, ete. Co., 188 U. S. 
626, 23 SCt 432, 47 L. ed. 623 [aff 17 
App. (D. C.) 422 Wheeler v. Fac- 
tors) ete, {Ins, ‘Coy 101°UL S) 489,. 25 
L. ed. 1055; In re Zitron, 203 Fed. 
79; New Jersey Eastern Milling, etc., 
Co. v. Pennsylvania Hastern Milling, 
ete., Co., 125 Fed. 143; Connecticut 
Mut. L. Ins. Co. v. Scammon, 4 Fed. 
263 [mod on other grounds 117 U. S. 
634, 6 SCt 889, 29 L. ed. 1007]; In 
re Sands Ale Brewing Co., 21 F. Cas. 
No. 12,307, 3 Biss. 175. 

D. C.—Brown v. Commercial F. 
Ins. Co., 21 App. 3265. 

Ill.—Grange Mill Co. v. Western 
Assur. Co,, 118 Ill. 396, :°9 NED 274; 
Norwich F. Ins. Co. v. Boomer, 52 
Ill. 442, 4 AmR 618; Lindley v. Orr, 
83 Ill. A. 70; Wilson v. Hakes, 36 
Ill. A. 539 [rev on other grounds 139 
Ill. 392, 28 NE 738]; Elgin Lumber 
Co. v. Langman, 28 Ill. A. 250. 

Ind.—Nordyke, etc., Co. v. Gery, 
pie Ind. 535, 13 NE 683, 2 AmSR 

Iowa.—F red Miller Brewing Co. v. 
Capitol Ins. Co., 111 Iowa 590, 82 
NW 1023, 82 AmSR 529; Lewis v 
Council Bluffs Ins. Co., 63 Iowa 193, 
18 NW 888. 


etc., 
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collected on a loss applied in reduction of the. mort- 
gage debt;®! and this rule applies notwithstanding 
the policy, which in fact is effected by the mort- 
gagee alone, nominally insures the mortgagor with 
the loss payable to the mortgagee,*? and notwith- 
standing the mortgage is invalid as to creditors and 
subject to attack by the mortgagor’s trustee in bank- 


Under Covenant to Insure for 


Although the policy is not made pay-- 
able to the mortgagee, yet if it is procured by the 
mortgagor under a covenant to insure for the mort- 
gagee’s benefit, the proceeds recovered by the mort- 
gagor are held in trust for the mortgagee, who is 
deemed to have an equitable lien on the proceeds 
of the insurance for the satisfaction of his mort- 
gage,®+ although the mortgagee is not entitled to 
priority over one for whose benefit the policy is 


Kan.—Chipman y. Carroll, 53 Kan. 
168, 35 P 1109, 25 LRA 305; Branch 
v. Milford Sav. Bank, 5 Kan. A. 246, 
47 P 555, 

Md.—Farmers’ F. Ins. Co. v. 
Baker, 94 Md. 545, 51 A 184; Gid- 
dings v. Seevers, 24 Md. 363; Thomas 
v. Vonkapff, 6 Gill & J. 372. 

Mass.—Hazard v. Draper, 7 Allen 
267; Providence County Bank v. Ben- 
son, 24 Pick. 204. E 
ea eee v. Aldrich, 31 Mich. 

Minn.—Ames vy. Richardson, 29 
Minn. 330, 183 NW 137. 

Nebr.—Hyde v. Hartford F. Ins. 
Co., 70 Nebr. 503, 97 NW 629. : 

N. H.—A®ttna Ins. Co. v. Thompson, 
68 N. H. 20, 40 A 396, 73 AmSR 552. 

N. J.—Doughty v. Van Horn, 29 


N. J. Eq. 90. 
N. Y.—Reid v. McCrum, 91 N. Y. 
412; Hathaway v. Orient Ins. Co.,. 


11 NYS 413 [aff 134 N. Y. 409, 32 
NE 40, 17 LRA °514]; Cromwell v. 
Brooklyn F. Ins. Co., 44 N. Y. 42, 
4 AmR 641; Wattengel v. Schultz, 
11 Mise. 165, 32 NYS 91; Carter v. 
Rockett, 8 Paige 437. 

Oh.—James v. West, 67 Oh. St. 28, 


65 NE 156. 
Or.—Butson v. Misz, 81 Or. 607, 
160 P. 530, 531'.[cit Cye]. 


Pa.—People’s St. R. Co. v.. Spencer, 
156 Pa. 85, 27 A 113, 36 AmSR> 22> 
Pennsylvania Ins. Co. v. Phoenix Ins. 


Conn hebPas . 
Hes I.—Nichols v. Baxter, 5 R. I. 


S. C.—Swearingen v. Hartford Ins. 
Co., 52) 8...C 309) 29 Sh2i22- 


Tex.—Westchester F. Ins. Co. v. 


Goggan, (Civ. A.) 203 SW 163; Con- 
popy, v. Hopkins, (Civ. A.) 195 SW 


N. S.—McKenzie v. Adtna Ins. Co., 
Russ. Eq. Cas. 346. 

Ont.—Petinato v. Swift Canadian 
Co., 46 Ont. L. 247, 17 OntWN 133, 
50 DomLR 218 [allowing app 17 
OntWN 2]; Waterous Engine Works 
Co. v. McCann, 21 Ont. A. 486; Carr 
v. Fire Assur. Assoc., 14 Ont. 487; 
Greet v. Citizens’ Ins. Co., 27 Grant 
Ch. (U. C.) 121; Watt v. Gore Dist. 
etek: Ins. Co., 8, .Grant: Ch. (U. GC.) 


Newfoundl.—Kenny vy. 
7 Newfoundl. 84. 

[a] Tilustration—Where a chat- 
tel deed of trust vontains a stipula- 
tion that the chattels, which are cov- 
ered by an existing policy, shall be 
képt insured for the better security 
of the debt, and a loss thereafter 
occurs, and the policy is thereupon 
delivered to the trustee under the 
deed of trust, he has an equitable 
lien on the proceeds of the insurance. 
Brown v. Commercial F. Ins. Co., 21 
App. (DB. "C.).4325. 

{b] Priority of lien—Where a 
chattel mortgagee is entitled to a 
lien on part of the proceeds of an 


Hutchings, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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directly taken.8> This rule also applies where the 
mortgage is exeeuted after a policy has been issued, 
and the insurer is notified of the mortgage and 
agrees to indorse the policy as payable to the mort- 
But the right of 
action on the policy is in the mortgagor in whose 
name and for whose benefit it is taken, notwith- 
standing the equitable right of the mortgagee to 
the proceeds;*7 and furthermore the mortgagee has 
no claim against the insurer, if the latter without 
knowledge of the mortgagee’s lien pays the insur- 
ance to the mortgagor.®* If the mortgagor after the 
loss assigns the policy, on which the mortgagee has 
an equitable len, the mortgagee has a right to 
subrogation as against the assignee.%® 


gagee, but which it fails to do.8¢ 


[§ 591] Other Insurance. 


(4) 


is not entitled to any advantage of other insurance 
which is not taken for his benefit.%° 


insurance policy, the service of a 
writ on the insurance company con- 
fers on the mortgagee a right to 
such proceeds to extent of his lien 
superior to the right of the holder 
of a vendor’s lien. Connally v. Hop- 


alg (Lex: 9Civ. 7 A*)) 195> SW 
[e] An agreement after the mort- 


gage is given, and before its fore- 
closure, based on no new considera- 
tion, that the mortgagor shall take 
out insurance on the mortgaged 
property for the benefit of the mort- 
gagee, which is done, does not give 
the mortgagee an equitable lien on 
the proceeds of such policy. Swear- 
ingen v. Hartford Ins. Co., 52 S. C. 
309;,, 29, SE 722. 

85. Dunlop v. Avery, 89 N. Y. 592 
{rev 23 Hun 509]; Bristol Bank, etc., 
Co. v. Jonesboro Banking Trust Co., 
101 Tenn. 545, 48 SW 228. 

86. Continental Ins. Co. v. Bair, 
65 Ind. A. 502, 114 NE 763, 116 NE 
752. 

87. Minnock vy. Eureka F. & M. 
Ins. Co., 90 Mich. 236, 51 NW 367 
{dist Richelieu, ete, Nav. Co. v. 
Thames, etc., Ins. Co., 58 Mich. 132, 
24 NW 547]; Kane v. Hibernia Mut. 
F. Ins. Co., 38 N. J. L. 441, 20 AmR 
409 [rev on_other grounds 39 N. J. L. 
697]; Connally v. Hopkins, (Tex. Civ. 
A.) 195 SW 656. 

88. Stearns v. Quincy Mut. F. Ins. 
Co., 124 Mass. 61, 26 AmSR 647. 

89. Heins v. Wicke, 102 Iowa 396, 
71 NW 345. 

90. U. S.—Wheeler v. Factors, 
ete. Ins. ‘Cos \101! . 1S.) 4399125. 1. ed. 
1055. . 

Ala.—Shadgett v. Phillips, ete., 
Co., 131 Ala.. 478, 31 S 20, 90 AmSR 
95, 56 LRA 461; Ridley v. Ennis, 70 
Ala. 463. 

Tll.—Wilson v., Guyer, 53 Ill, A. 
348; Wilson v. Hakes, 36 Ill. A. 539. 

Ind.—Nordyke, etc., Co. v. Gery, 
112 Ind. 535, 13. NE 683, 2 AmSR 
219. 

Ky.—Clay F. & M. Ins. Co. v. Hick- 
man, 6 KyL 308, 12 Ky. Op. 738. 

Minn.—Ames vy. Richardson, 29 
Minn. 330, 18 NW 137. 

Mo.—Kirchgraber v. Park, 57 Mo. 
Aw35. 

[a] Mllustrations.—(1) Where a 
mortgage does not require the mort- 
gagor to keép the property insured 
for the benefit of the mortgagee, 
there is no ground on which a court 
of equity can declare a lien in favor 
of the mortgagee on the proceeds of 
insurance procured by a purchaser 
of the property subject to the mort- 
gage. Farmers’ L. & T. Co. v. Penn 
Plate-Glass Co., 103 Fed. 132, 43 CCA 
114, 56 LRA 710 [aff 186 U. S. 434, 22 
SCt 842, 46 L. ed. 1234]; Clay F. & 
M. Ins. Co. v. Hickman, 6 KyL 308, 
12 Ky. Op. 738. (2) Where a mort- 
gagor of personalty agrees to insure 
the property for the benefit of the 
mortgagee, but fails to do so, and a 
donee, with knowledge of the agree- 
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Bailee, Etc.°? 


beneficiary.®? 


The mortgagee 


The holder of 


ment, insures for her own benefit, 
the mortgagee is not entitled to the 
proceeds of the policy. Shadgett v. 
Phillips, etc., Co., 131 Ala. 478, 31 S 
20, 90 AmSR 95, 56 LRA 461. . (3) 
Where, during a foreclosure action 
against the purchaser of mortgaged 
property, certain stockholders of de- 
fendant enter into a stipulation that, 
in case of a loss of the property by 
fire pending the litigation, certain 
of the proceeds of the then existing 
insurance shall be set aside for the 
purpose of satisfying the mortgage 
dekt, such stipulation does not give 
the mortgagee any right to a lien 
on the proceeds of the insurance 
which he would not otherwise have 
had, since it is not binding on de- 


'fendant but merely a personal agree- 


ment of the stockholders making it. 
Farmers’ L. & T. Co. v. Penn Plate- 
Glass Co., 103 Fed. 132, 48 CCA 114, 
56 LRA 710 [aff 18 U. S. 4384, 22 
SCt 842, 46 L. ed. 1234]. 

91. Reid v. McCrum, 91 N. Y. 412. 

92. Benefits of insurance as to 
carriers generally see Carriers 
§§ 835, 836. 

Right or duty to insure as between 
pailor and bailee see Bailments § 45. 

93. U. S.—Howard F. Ins. Co. v. 
Chase, 5 Wall. 509, 18 L. ed. 524. 
ince anblawer vy. Lathrop, 38 Cal. 

3: 

Ill. Fergus v. Wilmarth, 117 Il. 
542 7 NEP 508 fiaff 17 Ulke Av 984; 
Pheenix Ins. Co. v. Mitchell, 67 Ill. 
4 


3. 
pibe-n-Tebbelts v. Dearborn, 74 Me. 
392. 

Mass.—Oakman v. Dorchester Mut. 
B.. Ins 'Co., «98 Mass. 57. 

Mich.—Mosher v. Lansing Lumber 
Co., 112 Mich. 517, 71 NW 161. 

N. . Y¥.—Roberts,. WV. Hly,. dis N. Y- 
128, 20 NE 606. 

fa] Rule applied.—Where a trus- 
tee, in pursuance of the deed of 
trust, receives insurance money for 
a loss of the buildings on the mort- 
gaged premises, in a case where the 
trust deed required the mortgagor 
to keep the property insured, the 
money so received takes the place of 
the building destroyed; and in such 
case the trustee is the agent of both 
the mortgagor and the holder of the 
mortgage debt, in respect to the 
money, and where the principal debt 
is not due, and no default has been 
made in the payment of interest, the 
trustee cannot apply the fund to the 
reduction of the debt without the 
consent of the debtor, nor can he 
pay over such fund to the mortgagor 
on his mere promise to expend it in 
replacing the buildings destroyed. 
Fergus v. Wilmarth, 117 Ill. 542, 7 
NE 508 [aff 17 Ill. A. 98]. 

[b] Where a trustee for the bene- 
fit of creditors, having possession of 
property ccevered by a _ conditional 
sale to the insolvent, writes to the 
vendor that he will pay the claim 
for the purchase money, and in re- 
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a mortgage containing a covenant simply to keep 
buildings on the mortgaged premises insured for the 
benefit of the mortgagee cannot claim the benefit 
of insurance upon the buildings procured by one 
holding under a conveyance of the equity of re- 
demption from the mortgagor.® 

[§ 592] 8. Persons Holding Property in Trust; 
One who holds property in trust for 
another and insures it as trustee holds the proceeds 
of the insurance as he would the property for the 
Where in accordance with a contract 
or custom, a bailee, carrier, factor, consignee, or 
other person who holds property in trust, insures it 
for the benefit of ‘‘whom it may concern’’ or as 
interest may appear, as well as for his own benefit, 
the owner of the property covered by such a policy 
is entitled to share pro rata in the proceeds,®* sub- 
ject to the deduction of such charges as the bailee, 


liance on this statement the vendor 
refrains from taking possession of 
the property, and the property is 
subsequently destroyed by fire, the 
vendor is entitled to payment of his 
claim from the proceeds of insur- 
ance on the property, written for the 
trustee’s benefit. Mosher v. Lansing 
arab ee Co., 112 Mich. 517, 71 NW 

[c] Warehouseman, — Where an 
owner deposits goods with a ware- 
houseman on his statement that they 
would be insured against fire under 
the policies held by him, an@ the 
property is destroyed while in stor- 
age, the owner may recover for their 
entire loss, where the general poli- 
cies paid to the warehouseman cover 
his property and exceed his loss. 
Souls v. Lowenthal, 40 Misc. 186, 81 
NYS 622. 

[ad] Partner for firm.—(1) Insur- 
ance effected on partnership prop- 
erty by a member of the firm in his 
own name is for the benefit of the 
partnership. Tebbetts v. Dearborn, 
74 Me. 392. (2) The surviving part- 
ner of the partnership may main- 
tain an action on a policy issued to 
the firm. Oakman v. Dorchester Mut. 
Hs Ins. Cos 198. Mass. bite 

94 U. S.—Sturm v. Boker, 150 
U. S. 312, 14 SCt 99, 37 L.-ed. 1093; 
Hooper v. Robinson, 98 U. S. 528, 25 
L. ed. 219; Pennefeather v. Baltimore 
Steam-Packet Co., 58 Fed. 481. 

Ala.—Snow v. Carr, 61 Ala. 363, 
32 AmR 8; Durand y. Thouron, 1 


Port. 238. 

Mass.—Johnson v. Campbell, 120 
Mass. 449; Davis v. Boardman, 12 
Mass. 80. 

Mich.—Quackenbush v. Citizens’ 
Ins. Co., 150 Mich. 555, 114 NW 388. 

Miss.—Hope Oil Mill, ete. Co. v. 
Phcenix Assur. Co., 74 Miss. 320, 21 
S 132. 

Mo.—Beidelman v. Powell, 10 Mo. 
A. 280. 

N. J.—Williams v. Auto Express 
Co., 78 N. J. Eq. 165, 78 A 670. 

N. Y.—Symmers vy. Carroll, 207 
N. Y. 632, 101 NE 698, 47 LRANS 
196, AnnCas1914C 685 [aff 149 App. 
Div. 641, 1384 NYS 170]; Waring v. 
Indemnity F. Ins. Co., 45 N. Y. 606, 
6 AmR 146; Matter of McElheny, 91 
App. Div. 131, 86 NYS 326 [aff 178 
IN Ye 6.005. On ING Sli) paloma. 
Liverpool, ete., Ins. Co., 138 Hun 122; 
Stilwell v. Staples, 13 N. Y. Super. 
ae on other grounds 19 N. Y. 

Pa.—Thomas v. Cummiskey, 108 
Pa. 854; McDonald v. Williams, 18 
Pa. Dist. 561; Stetson v. Insurance 
Co., 4 Phila. 8. 

Tenn.—Deming v. Merchants’ Cot- 
ton-Press, etc.. Co., 90 Tenn. 306, 17 
SW. 89, 138 LRA 518. 

SOTA ahs ankles 


Va.—Boyd v. McKee, 
37 SE 810. 

Wis.—Kellner v. Philadelphia Fire 
Assoc., 128 Wis. 233, 106 NW 1060, 
116 AmSR 45; Johnston vy. Charles 
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carrier, consignee, ete., is entitled to as against the 
And one having an interest in the prop- 
erty may claim the advantage of the policy, al- 
though it was taken without his direction or knowl- 
edge, a ratification or adoption of the act of the 
holder of the property insuring it for the benefit 
of others being sufficient;°* but it has been held 
that an adoption or ratification is not necessary, 
where the insurance is taken out pursuant to a 
However, if the insurance is in 
the bailee’s or trustee’s own name, or is really for 
his own benefit, although the policy is payable to 
others as their interests may appear, the insured is 
Where a trustee 
to whom the insurance is payable as his interest 


owner.°?? 


custom of trade.°? 


entitled to the entire proceeds.%® 


Abresch Co., 128 Wis. 130, 101 NW 
395, 107 AmSR 995, 68 LRA .934: 

Ont.—Imperial Bank v. Hinnegan, 
5 OntWR 247. 

[a] Bailee.—Where a _ policy is 
procured by a bailee for the benefit 
of a bailor, there is a direct insur- 
ance on the goods of the bailor, giv- 
ing; him an interest in the policy 
from the time of its issuance, sub- 
ject to any interest which the bailee 
may have under the policy. Wil- 
liams v. Auto Express Co., 78 N. J. 
Hq. 165, 78 A 670. 

[b] Common carriers.—(1) Where 
a common carrier receives the pro- 
ceeds of the insurance .policy for ac- 
count of whom it may concern, he 
holds the money, after paying him- 
self, as trustee for those concerned. 
Symmers v. Carroll, 207 N. Y. 632, 
101 NE 698, 47 LRANS 196, AnnCas 
1914C 685 [aff 149 App. Div. 641, 
134 NYS 170]. (2) Where the owner 
of a vessel procures insurance on 
the cargo for account of whom it 
might concern, and he is relieved by 
decree of court from all liability to 
the owners of the cargo for loss by 
fire, and he collects on the policy, he 
holds the proceeds in trust for the 
owners. Symmers y. Carroll, supra. 
(3) In such case it is the duty of 
the carrier after paying himself to 
divide what remains of the insurance 
money among the owners of the 
cargo according to their respective 
rights. ‘Symmers v. Carroll, supra. 

[c] Compress company. — Where 
a policy insures a compress company 
against loss on cotton in bales, “for 
which a compress shipper’s receipt 
has been issued for’ certain named 
railroads, while contained on the 
platforms and under the sheds of 
the insured, “loss, if any, payable 
to said railroads, as their several 
interests may appear,’ the company 
may, in case of fire, sue for any in- 
terest it may have by way of charges 
or otherwise, and for the amount due 
the owners, which amount will, when 
recovered, be held by it in trust for 
the owners. Hope Oil Mill Com- 
press, etc., Co. v. Phoenix Asur. Co., 
74 Miss. 320, 21 S 132. 

[d] Repairer.— Where one en- 
gaged in the business of repairing 
vehicles takes out a policy on his 
stock, and on property held in trust 
or for repairs, and plaintiff's vehicle, 
held for repairs, is destroyed by fire, 
together with the stock, and he gives 
notice to the insured and insurer, 
claiming indemnity, he is entitled to 
indemnity in such proportion as the 
value of his property bears to the 
whole amount paid, although it is 
not sufficient to pay the insured’s 
damages, except that the insured has 
the right ‘to indemnify himself in 
full to the extent of his interest or 
lien on plaintiff’s vehicle. Johnston 
v. Charles Abresch Co., 123 Wis. 130, 
101 NW 395, 107 AmSR 995, 68 LRA 
934. 

[e] Warehouseman. — Where a 
warehouseman insures his own goods 
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the policy.®® 


the policy.* 


in the warehouse and vthers stored 
there, on destruction of the contents 
of the warehouse the depositors 
therein are entitled to share ratably 
with the warehouseman in the insur- 
ance paid him on the loss of the con- 
tents of the warehouse, less the 
amount paid by him for the insur- 


ance. Boyd v. McKee, 99 Va. 72, 37 
SE 810. 
95. Ala.—Snow v. Carr, 61 Ala. 


363, 32 AmR 3. 


Mass.—Johnson v. Campbell, 120 
Mass. 449. 
Mo.—Beidelman y. Powell, 10 Mo. 


A, 280. 

N. J.—Williams v. Auto Express 
Con 18 IN. Is aug: 165, 78 A610. 

Va.—Boyd v. McKee, 99 Va. 72, 37 
SE 810. 

Wis.—Johnston v. Charles Abresch 
Co, 123) .Wis., 130, LO NW ©2395," 107 
AmSR 995, 68 LRA 934. 

96. Ala.—Snow v. Carr, 61 Ala. 
363, 32 AmR 3; Watkins v. Durand, 
Port, 2ol; Durand, v., fhouron,. t 
Port, 238. 

Ill.—Fish v. Seeberger, 154 Til. 30, 
39 NE 982 [aff 47 Ill. A. 580]. 

Mass.—Finney v. Fairhaven Ins. 
Co., 5 Mete. 192, 38 AmD*397. 

Mo.—Ferguson v, Pekin Plow Co., 


141 Mo. 161, 42 SW 711. 

N. Y.—Waring v. Indemnity F. 
Ins, Co,, “45: Ni Yo 606, "6 AmR' 146; 
Lewis v. Home Ins. Co., 110 Misc. 


592,°:181 NYS 889. 
ise v. Beacom, 9 Pa. 
Tenn.—McDonald v. Palmer, (Ch.) 
48 SW 338. 
Tex.—Southern Cold Storage, etc., 


Gon Ave (SsDechmann o(Civ> [eA ste 
Sw 545; Pittman v. Harris, 24 Tex. 
Civ. A..503, 59 SW. 121. 
Eng.—Warwicker v. Bretnall, 23 
Ch, Ds 188: 
[a] Illustrations.—(1) Where a 


commission merchant took out float- 
ing policies of insurance on all goods 
held by him on commission, and at 
that time he held the goods of sev- 
eral principals for whom he had 
agreed to insure, but at the time of 
loss he also held goods of other par- 
ties with whom he had made no such 
agreement, and none of his princi- 
pals knew of the insurance until 
after the loss, when they all ratified 
his acts, and proved up their loss, 
they should all share pro rata in the 
proceeds of the insurance. Fergu- 
son v. Pekin Plow Co., 141 Mo. 161, 
42 SW 711. (2) Where a Storage 
company insures in its name prop- 
erty stored with it, without the 
owner’s knowledge, he, by adopting 
it, even after the loss, is entitled to 
the benefit. Southern Cold Storage, 
ete., Co. v. Dechman, (Tex. Civ. A.) 


73 SW 545. 

97. Southern Cold Storage, etc., 
Co. v. Dechman;  ((Tex.' Civ, “A:) 773 
SW 545. ‘ 

98. U. S. — Virginia - Carolina 
Chemical Co. v. Sundry Ins. Com- 
panies, 108 Fed. 451. 

Iowa.—Sickles v. Brabbitts, 82 


[§§ 592-593: 


may appear disclaims any interest, the owner has 
the right to recover the full amount due under 


[§ 593] 9. Legal Representatives; Heirs. Where 
the policy runs to the insured and his ‘‘legal repre- 
sentatives,’’ and the loss occurs after the death of 
the insured, any person natural or artificial who 
by operation of law stands in the place of and 
represents the insured is entitled to recover under 
But the legal representative holds 
the proceeds for distribution in the same right 
and interest as he would hold the property.” 

Heirs and assigns. 
the insured, ‘‘his heirs and assigns,’’ the proceeds 
of the loss after his death go to the heirs and 


Under a policy in favor of 


Iowa 747, 48 NW 89. 

La.—Alliance Mar. Assur. Co. v. 
Louisiana State Ins. Co., 8 La. 1, 28 
AmD 117. 

Mass.—Reitenbach v. Johnson, 129 
Mass. 316 

Minn.—Home Ins. Co. vy. Minneapo- 
ae ete., R. Co., 71 Minn. 296, 74 NW 

N. Y.—Waring v. Indemnity F. 
Ins. Co., 45 N. Y. 606, 6 AmR 146; 
Stillwell v. Staples, 19 N. Y. 401; 
New York v. Hamiiton F. Ins. Co., 
23 NEY. Super...537 -faffl! 939" Nea 
45, 100 AmD 400]; Owen v. Farmers’ 
Joint Stock Ins. Co., 10 AbbPrNS 166 
note; Gutman y. Rogers, 13 NYS 891. 

Wis.—Wunderlich v. Palatine F. 
Ins. Co., 104 Wis. 395, 80 NW 471. 

[a] Rule applied.—Where a com- 
mon carrier stores in its elevator the 
grain of its shippers, awaiting trans- 
shipment, and procures policies of 
insurance on such grain, and while 
all of these policies are in force, a 
loss occurs for which the carrier is 
liable to the shippers, the carrier is 
entitled to recover in its own name 
on these policies, holding in trust 
for the shippers all in excess of its 
own claims on the grain; but, since 
it is liable to them for the loss, it 
will hold all of the amount recovered 
on its own claim, and, when it pays 
the amount to the shippers, will do 
so, not as trustee, but in satisfaction 
of its own liability to them. Home 
Ins. Co. v. Minneapolis, etc., R. Co., 
71 Minn. 296, 74 NW 140. 

99. Camden Fire Assoc. y. Baird, 
(Tex. Civ. A.) 187 SW 699. 

1. German Ins. Co. v. Wright, 6 
Kan. A. 611, 49 P 704; Alford v. Con- 
solidated F. & M. Ins. Co., 88 Minn. 
478, 93 NW 517; Herkimer v. Rice, 
2v IN. Y.—163; “Parry “v. sAshleyaos 
97, 6 EngCh 97, 57 Reprint 


_ [a] A receiver appointed for an 
insolvent corporation is its “legal 
representative,” within the meaning 
of that term as used in a standard 


policy. Alford v. Consolidated F. & 
ay Ins. Co., 88 Minn. 478,.93 NW 
[b] A temporary administrator of 


the insured can collect the loss un- 
der a fire insurance policy where the 
fire occurs after the latter’s death 
and, if necessary, commence an ac- 
tion for that purpose, and. such 
power implies the further power to 
do whatever is requisite in order to 
make the loss collectable. Matthews 
v. American Cent.-Ins. Co., 154 N. Y. 
449, 48 NE 751, 61 AmSR 627, 39 
LRA 433 [mod 9 App. Div. 339, 41 
NYS 304]. 

2. Minn.—Culbertson vy. Cox, 29 
Minn. 309, 13 NW 177, 48 AmR 204. 

Mo.—Dix v. German Ins. Co., 65 
Mo. A. 34. 

N. Y.—Herkimer v. Rice, 27 N. Y. 
163; Matter of Kane, 38 Misc. 276, 
77 NYS 874. 

N: C.—Graham v. Roberts, 43 N. C. 


os 
Pa.—Nichols’ App., 128 Pa. 428, 18 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 593-596] 


assigns of the property. Where the protection of 
mutual benefit insurance is to continue only so 
long as the insured continues to be a member, the 
company is not liable on the policy of a member, 
upon his death, to his son to whom he has de- 


vised it. 
[§ 594] 


Ay ses, 15 suRA—5 97; 
ENE as. CO, Abn: 

S. C—Clyburn vy. Reynolds, 31 
Se CAO OSs Wye 

3. Haxall v. Shippen, 10 Leigh 
(37 Va.) 536, 34 AmD 745; Keefer 
v.. Pheenix. Ins. Co., 29 Ont. 394 [app 
allowed on other grounds 26 Ont. A. 
277 (app allowed on other grounds 
ol Can.7Ss C.,.144) ], 

4 Cook v. Kentucky Growers’ 
Ins. Co., 72 SW 1764, 24 KyL 1956. 

5. U. S.—Healey Ice Mach. Co. 
v. Green, 181 Fed. 890 [aff 191 Fed. 
1004 111 CCA 668]; In re West Nor- 
folk Lumber Co., 112 Fed. 759; Kort- 
Pacer v. Elston, 52 Fed. 180, 2 CCA 
Ill.—Lindley v. Orr, 83 Ill. A. 70. 

Ky.—Henry Vogt Mach. Co. v. Lin- 
genfelser, 99 SW 358, 30 KyL 654. 

Md.—Hichelberger v. Miller, 20 
Ma. 332. 

Minn.—Imperial EH]. Co. v. Bennett, 
127 Minn. 256, 149 NW 372. 

Mo.— Vogelstein v. Athletic Min. 
Co., (A.) 192 SW. 760, 763 [cit Cyc]. 
5 Ne H.—Rackley v. Scott, 61 N. H. 

40. 

N. Y.—Carter v. Rockett, 8 Paige 


O’Brien’s Est., 


437. 

| Pa.—Mosser v. Donaldson, 7 Pa. 
i\Cas. 277, 10 A 766. 

| Tenn.—Galyon v. Ketchem, 85 


l'Tenn. 55, 1 SW 508. 


| Tex.—Connally v. Hopkins, (Civ. 
{A.) 195 SW 656. 
Utah.—McLaughlin v. Park City 


|Bank, 22 Utah 473, 63 P 589, 54 LRA 
'343. 

Ont.—Chew v. Traders’ Bank, 19 
Ont. L. 74, 14 OntWR 415 [allow- 
ing app 13 OntWR 548]. 

[a] The holder of a mechanic’s 
lien on property has no claim on 
the proceeds of insurance policies 
taken out by the owner and payable 
to himself or to a mortgagee. Healey 
Ice Mach. Co. v. Green, 181 Fed. 890 
{aff 191 Fed. 1004, 111 CCA 668]; Im- 
perial El. Co. v. Bennett, 127 Minn. 
256, 149 NW 372. 

{[b] An attachment creditor who 
sits back, during the pendency of 
legal proceedings instituted by him 
to set aside an assignment for bene- 
fit of creditors as being fraudulent 
as to him, and allows the receiver of 
the insolvent estate to insure the 
attached property for the benefit of 
the estate, and who all the time is 
maintaining a hostile attitude 
toward the receiver and the assign- 
ment under which he holds, cannot, 
after money is collected by the re- 
eeiver on the insurance policy, claim 
a trust in his favor on account of 
his attachment on the burned build- 
ing, which might have satisfied his 
execution had it not burned, and 
such insurance money belongs to the 


B. Right of Lienholder. 
a mere len only on the insured property has no 
claim to the insurance money realized by the in- 
sured in the event of a loss of the property, for 
a claim on the insurance money can arise only 
out of contract.2 But where the insured has agreed 
to insure for the benefit of another, who has an 
interest in the subject of insurance, such other 
has an equitable lien upon the proceeds.® 

[§ 595] C. Rights of Creditor in General.’ 
cept to the extent that there is a statutory pro- 
vision to the contrary,’ a general creditor of the 
owner of the property has no insurable interest 
therein,? and accordingly he has no claim on the 
proceeds of a policy of insurance thereon taken 
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out by the owner thereof,!° nor can such a ereditor 
reach the proceeds of insurance taken out by a 


whom the owner has fraudulently 


conveyed the property.1+ Where, however, a debtor 
takes out insurance to secure his indebtedness, the 


proceeds of insurance should be prorated among 


One who has 


the estate.13 


Ex- 


insolvent estate, to be distributed 
among such creditors who accepted 
the assignment. McLaughlin v. Park 
City Bank, 22 Utah 473, 63 P 589, 
54 LRA 343. 

{c] A creditor, who has levied 
on the property of his debtor, has 
no interest in an insurance policy 
which the debtor has placed upon 
the property, so as to found a claim 
against the proceeds thereof, on the 
destruction of the property by fire. 
Lindley v. Orr, 83 Ill. A. 70. 

{d] A vendor’s lien claimant has 
no claim, because of a _ stipulation 
in a trust deed for insurance for 
his benefit, to insurance on machin- 
ery acquired after execution of such 
trust deed, for the price of which a 
chattel mortgage was given contain- 
ing a stipulation for insurance in 
favor of the mortgagee, the seller 
of the machinery. Connally v. Hop- 
kins, GRex.) (Civ. (Ay wetoor S Was Go a. 

Gl uindleyvauy. Orr oor Ul wear a 0s 
Cromwell v. Brooklyn F. Ins. Co., 
44 N. Y. 42, 4 AmR 641. 

Covenant to insure for mortgagee 
see supra § 590. 

7. Insurable interest of creditors 
see supra § 7. 

8. See statutory provisions. 

[a] In Mississippi, under Acts 
(1909) e@ 100 § 2, the proceeds of a 
policy covering a stock of merchan- 
dise destroyed by fire must be dis- 
tributed pro rata to all creditors of 
the insured. Citizens’ Nat. Bank v. 
Yazoo Grocery Co., 113 Misc. 87, 73 
S 877 [rev 72 S 201]. 

9. See supra § 7. 

10. Ga.—St. Paul F. & M. Ins. Co. 


v. Brunswick Grocery Co., 113 Ga. 
786, 39 SE 483. 
Dit rindlevinveOtriess LiL, AsO. 
Md.—Giddings v. Seevers, 24 Md. 


363. 

Mich.—Williams v. Buchanan Mfg. 
Co., 102 Mich. 49, 60 NW 308. 

N. H.—Burbank v. McCluer, 54 
IN. EE 330s 

N. Y.—Leinkauf v. Galman, 110 
N. Y. 50, 17 NE 389; Mapes v. Coffin, 
5 Paige 296. 

N. C.—Roper v. National F. Ins. 
Co. ,L6LeEN. Cirlb1,, 06 ‘SHO869° 

Wis.—Manson v. Phoenix Ins. Co., 
64 Wis. 26, 24 NW 407, 54 AmR 5738. 

Eng.—Westminster Fire Office v. 
Glasgow Provident Inv. Soc., 13 App. 
Gas. 699: 

Ont.—Miller v. Tew, 20 Ont. L. 
77, 14 OntWR 207, 1173. 

11. See Fraudulent Conveyances 
[20 Cye 367]. 

12. Boyd y. Tabb, 13 Ky. Op. 1008. 

13. Herkimer v. Rice, 27 N. Y. 163. 


14. German F. Ins. Co. v. Gibbs, 
42 Tex. Civ. A. 407, 92 SW 1068, 96 
SW 760. 

15. International Trust Co. v. 


all the creditors,!? and insurance by an administra- 
tor of an insolvent estate is for the benefit of the 
creditors so far as required to pay the debts of 
A ereditor of an insured to whom the 
policy is made payable,'* or an attaching creditor 
who has himself obtained insurance on the prop- 
erty,’ is entitled to the proceeds and is not bound 
to apply them to the benefit of the debtor. 

[§ 596] D. Rights of Assignee #°—1. 
and Effect of Assignment in General. 
ment of the policy after loss, or in other words 
an assignment of the «’aim for the loss, is valid, 
and transfers to the assignee the right to the pro- 
ceeds of the insurance;17 and this rule applies not- 
withstanding the assignment is made without the 


Validity 
An assign- 


Boardman, 149 Mass. 158, 23 NE 239. 
§ ae Action by assignee see infra 

Rights and liabilities of assignee 
of policy in general see supra § 157. 

17. U. S. — In re Wittenberg 
Veneer, etc, Co., 108 Fed. 593 [aff 
116 Fed. 276, 53 CCA 554, 8 AmBankr 
Rep 5438]; Aultman v. McConnell, 34 
Fed. 724; Bennett v. Maryland F. 
Imiste Coy agen he CASs) ONOnmel ocd nm ld: 
Blatchf. 422. 

Ala.—Perry v. Merchants’ Ins. Co., 
25 sAla. 355: 

Colo.—Wasem vy. 43 Colo. 
14.0 Qbme boii 

Fla.—Indian River State Bank v. 
eT ia EF. Ins. Co., 46 Fla. 283, 35 


Ga.—Kern vy. Grier, 94 Ga. 498, 19 

Be 819; Daniels v. Meinhard, 53 Ga. 
59. 

Ill. Glover v. Lee, 140 Ill. 102, 29 
NE 680; Rogers v. Rollins, 185 111. 
A. 153; Greenwich Ins. Co. v. Colum- 
bia Mfg. Co., 73 Ill. A. 560. 

Ind.—Moffitt v. Phenix Ins. Co., 
11” Ind. “A. 233, 38 "NE 835: 

Iowa.—Bartling v. German Mut. 
Lightning, etc. Ins. Co., 154 Iowa 
335, 134 NW 864; Davis v. Bremer 
County Farmers’ Mut. F. Ins. Assoc., 
154 Iowa 326, 134 NW 860; Carter 
dati ee EY Ins. (Coie at2 iowa, 

Kan. — Robertson Vv. Ridenour- 
Baker Grocery Co., 100 Kan. 1338, 163 
Beopo. 

Me.—Warner v. Narragansett Mut. 
F. Ins. Co., 111 Me. 590, 90 A 706. 

Md.—Dickey v. Pocomoke City 
Nat. Bank, 89 Md. 280, 48 A 33; 
Johnston v. Phcenix Ins. Co., 39 Md. 
233; Washington F. Ins. Co. v. Kelly, 
32 Md. 421, 3 AmR 149. 

Mass.—Boardman v. Holmes, 124 
Mass. 438; Dadmun Mfg. Co. v. Wor- 
cester Mut. F. Ins. Co., 11 Metc. 429; 
Wilson v. Hill, 3 Metc. 66; Wakefield 
v. Martin, 3 Mass. 558. 

A008 OF ee v. Crossman, 177 NW. 

Mo.—Archer v. Merchants’, 
Ins. Co., 48 Mo. 434. 

N. Y.—Greene v. Republic F. Ins. 
Co., 84 N. Y. 572; De Wolf v. Capi- 
tal City Ins. Co., 16 Hun 116; Crom- 
well v. Brooklyn F. Ins. Co,. 39 Barb. 
227 [aff 44 N. Y. 42, 4 AmR 641]; 


Gray, 


etc, 


‘ Shotwell v. Jefferson Ins. Co., 18 
'N. Y. Super. 247; Brichta v. New 
York Lafayette Ins. Co., INAeeye 
Super. 372. ° 


Pa.—West Branch Ins. Co. v. Helf- 
enstein, 40 Pa. 289, 80 AmD 573; 
Ross v. Wells, 5 Pa. Co. 430. 

Tex.—Connally v. Hopkins, (Civ. 
A.) 195 SW 656; Prentice v. Security 
Ins. Co., (Civ. A.) 153 SW 925; Ham- 
ilton v. East Texas F. Ins. Co. 1 
Tex. A. Civ. Cas. § 448. 


446 [260.J.] 


consent of or notice to the insurer.18 But if no- 
tice of an assignment is given to an agent of the 
insurer, it is not necessary that the agent agree to 
the assignment as agent in order for it to become 
effective.!® If the insurer has notice of the assign- 
ment, no act or omission of the insured under the 
policy can defeat the assignee’s recovery ;*° and if 
the insurer thereafter pays the proceeds to the 
insured or his creditors, it does not discharge itself 
from lability to the assignee.24 Where the policy 
is payable to a third person, the insured cannot 
after a loss assign his claim, without the payee’s 
consent, so as to defeat the rights of the payee under 
the policy.22 The fact that there are no funds in 
the hands of the insurer when the assignment takes 
place is immaterial;?* the equitable right of the as- 
signee attaches when the fund comes into exist- 
ence.?4 

Validity against creditors. An equitable assign- 
iment of the insurance may be good as against the 
assignor’s creditors,?> such as subsequent attaching 
ereditors of the original holder of the policy.?® 

Void assignment. If the assignment is void for 
any reason the insured may recover the proceeds, 
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regardless of the assignment,?? and like any other 
assignment it may be void on account of misrepre- 
sentation or fraud,?® ov because of the fact that 
the insured had transferred his interest in the 
property before the loss.?9 

[§ 597] 2. Assignee Takes Subject to Equities. 
The assignee takes the policy subject to all equi- 
ties which attach to it in the hands of the insured, 
and the insurer has the right to claim any set-off 
or make any defense which it could have made 
against the insured at the time it had notice of the 
loss,?° unless the insurer consents to the assign- 
ment, or by its act or conduct induces the assignee 
to take it under the belief that no claim exists 
against the insured.*! The assignee also takes the 
policy subject to equities in favor of third persons 
outstanding against the property at the time of the 
assignment.®? If the assignee has no knowledge of 
fraud of the insurer in adjusting the loss with 
the insured, another claimant to the proceeds can- 
not rely upon fraud as against such assignee.3* No 
question of a bona fide purchaser without notice can 
arise with respect to conflicting claimants, but the 
rule, first in time is first in right, obtains.%4 


Wis.—Lumbermen’s Nat. Bank v. 
Corrigan, 167 Wis. 82, 166 NW 650; 
Frels v. Little Black Farmers’ Mut. 
Ins. Co., 120 Wis. 590, 98 NW 522; 
Dogge v. Northwestern Nat. Ins. Co., 
49 Wis. 501, 5 NW 889. 

Can.—Guardian Assur. Co. v. Chi- 
coutimi, 51 Can. S. C. 562, 25 DomLR 
322. 

Ont.—McPhillips v. London Mut. 
Hoeinss COs zey ON Ay os. 

[a] Consideration. — Where the 
consideration for an assignment of 
proceeds is an existing indebtedness 
of the assignor to the assignee, the 
assignee is not entitled to protection 
as an innocent purchaser of the 
claim evidenced by the policy. Con- 
nally v. Hopkins, (Tex. Civ. A.) 195 
SW 656. 

{[b] Effect of adjustment. — (1) 
An adjusted claim for insurance is a 
chose in action, title to which passes 
by assignment, unless the assignee 
knows of fraud that vitiates the 
transfer. Wasem v. Gray, 43 Colo, 
140, 95 P 557. (2) Where the right 
to insurance money is assigned pend- 
ing «adjustment of the loss and the 
insurance company delivers the 
money to its agents to adjust the 
loss, the assignee may recover from 
the agents-in an action for money 
had and received. Rogers v. Rollins, 
185 Ill. A. 153. 

{c] Rights of assignor.—Where 
one of two beneficiaries in a policy 
assigns it to the other, with author- 
ity to collect it, paying any surplus 
to the assignor after the payment 
of a debt due by. him, in the event 
of recovery in the suit by the as- 
signee, the only claim the assignor 
would have would be against the 
assignee, and not against the insur- 
ance company. Indian River State 
Bank v. Hartford F. Ins. Co., 46 Fla. 
283, 35 S 228. 

18. See infta § 598. 

19. Prentice v. Security Ins. Co., 
(Tex. Civ. A.) 1538 SW 925; Collins, 
ete); Co.’ v. U.\S:) Insurance -Co.,: 7 
Tex, Civ... A. 579, 27 SW 147. See 
Laidlaw v. Hartford F. Ins. Co., 10 
Alta. lL. 7, 29 DomLR 229, 34 West 
LR 993, 10 WestWkly 1063 [rev 24 
DomLR 884, 32 WestLR 697, 9 West 
Wkly 385] (notice of the standing of 
the mortgagee as assignee of the 
surplus insurance moneys was suffi- 
ecient when given to the local agents 
of the insurance companies. con- 
cerned). 

20. Georgia Co-op. Fire Assoc. v. 


Borchardt, 123 Ga. 181, 51 SE 429, 
38 AnnCas 472; American Cent. Ins. 
Co. v. Sweetser, 116 Ind. 370, 19 NE 
159; Watertown F. Ins. Co. v. Grover, 
etc., Sewing Mach. Co., 41 Mich. 131, 
1 NW 961, 32 AmR 146. 

21. Grange Mili Co. v. Western 
ASST a Coven | Loe dll: oO 6, no NCE eens 
Allyn v. Allyn, 154 Mass. 570, 28 
NE 779; Hall v. Dorchester Mut. F. 
Ing, .Com cult Mass, (53.0 dom Adee Le: 
Cromwell v. Brooklyn F. Ins. Co., 
44 N. Y. 42, 4 AmR 641; Rogers v. 
Traders’, Ins. Co.; 6) Paige (N.: Y.) 
583. 

Discharge of liability generally see 
infra §§ 601-636. 

22. German F. Ins. Co. v. Gibbs, 
42 Tex. Civ, A. 407, 92 SW 1068, 96 
SW 760. 

23. Frels v. Little Black Farmers’ 
Mut. Ins. Co.,.120 Wis. 590, 98 NW 
522. 

24, Frels v. Little Black Farmers’ 
Mut. Ins. Co., 120 Wis. 590, 98 NW 
522. 

25. Ill1—Greenwich Ins. Co. v. 
Columbia Mfg. Co., 73 Ill. A. 560. 

Mass.—Providence County Bank vy. 
Benson, 24 Pick. 204. 

Mo.—Parks v. Connecticut F. Ins. 
Co., 26 Mo. A. 511. 

N. Y.—Mickles v. Rochester City 
Bank, 11 Paige 118, 42 AmD 108. 

S. C.—Swearingen v. Hartford Ins. 
CO; 62) Ss Our O08 co iS eenceas 

Wis.— Edwards v. Agricultural 
Ins. Co., 88 Wis. 450, 60 NW 782. 

Ont.—Petinato v. Swift Canadian 
Co.,, 46 Ont. L. 247, 17 OntWN 133, 
50 DomLR 218 [allowing app 17 Ont 
WN 2). 

Fraudulent conveyance generally 
see Fraudulent Conveyances [20 Cyc 
323]. ; 

Subject to outstanding equities see 
infra § 597. 

26. Greenwich Ins. Co. v. Colum- 
bia Mfs. Co., 73° Til) A. 560. 

27. Lett v. Guardian F. Ins. Co., 
125 Nips roa ecosuNi 1088) fair vor 
Hun 570, 5 NYS 526]; Common- 
wealth Ins. Co. v. Trask, 8 Phila. 
(Pa.) 32. 

28. Frank v. Tolman, 75 Ill. 648; 
Derrick ‘v.-Lamar Ins. Co.,, 74 fil. 
404. 

29. Davis \.v.. .Bremer ~ County 
Farmers’ Mut. F. Ins. Assoc., 154 
Iowa 326, 134 NW 860; Kupfersmith 
Wanpelaware., Insjni©o., 6.8L" eNe aoe 
664, 80 A 561. 

[a]. Illustration.—Where after a 
loss, a policyholder assigns the pol- 


icy to a person who had purchased 
the insured property before the loss, 
to which the assistant secretary of 
the insurer consented, as required by 
the policy, the insurer is not liable 
on the policy, the policyholder hav- 
ing no right to transfer to the as- 
signee, since he had no insurable 
interest at the time of the loss, and 
the consent of the assistant secre- 
tary being insufficient to create any 
new rights. Davis v. Bremer County 
Farmers’ Mut. F. Ins. Assoc., 154 
Iowa 826, 184 NW 860. 

30. Ga. — Georgia Co-op. Fire 
Assoc, v. Borchardt, 123 Ga. 181, 51)\ 
SE 429, 3 AnnCas 472. 

La.—Matthews vy. General Mut. 
ins, Co,,) 9 sas Ann 590: 

Md.—Johnston vy. Phcenix Ins. Co., 
39 Md. 2338: 

Mich.—Bonefant v. American F. 
ques Co., . 76 _Mich. -653, 43 . NW 

Minn.—Ames  v.: Richardson, 29 
Minn. 330, 18 NW _ 187. 

N. J.—Kase v. Hartford F. Ins. 
Cog, 58 NOW Ee 845 32 CAO ETObT. 

Tex.—East Texas F. Ins. Co. v. 
Coffee, 61 Tex. 287, 

Wis.—Pupke v. Resolute ¥F. Ins. 
Co., 17 Wis. 878, 84 AmD 1754. 

la] Forfeiture. — The assignee 
stands in the stead of the assignor, 
and takes the policy subject to any 
forfeiture incurred by a violation of © 
its condition by the  assignors. 
Bonefant v. American F. Ins. Co., 76 
Mich. 653, 43: NW 682. 

31. Johnston v. Phoenix Ins. Co., 
39 Md. 233. 

32. McDonald v. Daskam, 116 Fed. 
276, 53 CCA 554; In re Wittenberg 
Veneer, etc., Co., 108 Fed. 593 [aff 
116 Fed. 276, 58 CCA 554]; Heins v. 
Wicke, 102 Iowa 396, 71 NW _ 345; 
Dickey v. Pocomoke City Nat. Bank, 
89 Md. 280) 43° AjN83! Smith ive 
ee i (Tenn "*Gh:) 64 SW 

{a] Notice of claim—wWhere a 
person having actuai notice of an in- 
Surance clause in a mortgage takes 
an assignment of the policy know- 
ing of the claim of the mortgagee 
thereunder, he takes subject to such 
claim. Heins v. Wicke, 102 Iowa 396, 
71 NW 345. 

33. Prentice v. Security Ins. Co., 
(Tex. Civ. A.) 153 SW 925: 

34. Dickey v. Pocomoke City Nat. 
Bank, 89 Md. 280, 43 A 83; Prentice 
v... Security Ins.'Co., (Tex:' Civ: UA.) 
153 SW 925. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 598] 3. Restrictions. 


notice is required by statute.3¢ 


[§ 599] 


35. Fla.—West Florida 
Co. v. Teutonia F. Ins. Co., 
220, 77 S 209, LRA1918B 968. 

Ga.—Georgia Co-op. Fire Assoc. v. 
Borchardt, 123 Ga. 181, 51 SH 429, 
3 AnnCas 472. 

Mass.—Richardson v. White, 167 
Mass. 58, 44 NE 1072. 

Alta. —Laidlaw v. Hartford F. Ins. 
Co., 10 Alta. L. 7, 29 DomLR 229, 34 
WestLR 993, 10 WestWkly 1063. 

N. B.—Stevens v. Queen Ins. Co., 
SZ IN EBs 3872 

[a] Surplusage—When an _  as- 
signment made after loss contains 
words “subject to the consent of the 
insurer,’’ or words of similar import, 
they will be treated as surplusage, 
such consent not being necessary to 
validity of assignment. West Florida 
Grocery Co. v. Teutonia F. Ins. Co., 
ie Fla. 220, 77 S 209, LRA1918B 

36. See statutory provisions; and 
Laidlaw v. Hartford F. Ins. Co., 10 
Alta. L. 7, 29 DomLR 229, 34 West 
LR 993, 10 WestWkly 1063; Thomp- 
Someve WOQUILY Ho ins. Co; 27) Ont. 
L. 214, 12 OntWR 373, 13 AnnCas 
532 [dism app 10 OntWR 761, and 

p allowed on other grounds 41 

th Seats we Oni ug le 

[a] In Quebec an assignment of 
rights under a policy of insurance 
is ineffectual unless notice thereof 
is made in compliance with the pro- 
visions of article 1571 of the civil 
code. Guerin v. Manchester F. Assur. 
Coyet29) Cane Ise Cc. 139. 

Necessity of consent to assign- 


Grocery 
74 Fila. 


anacn of policy generally see supra 
150. 
37. U. S.—Spare v.- Home Mut. 


Ins. Co., 17 Fed. 568, 9 Sawy. 142. 

Ala.—G. Ober, etc., Co. v. Phillips- 
Burttoff Mfg. Co., 145 Ala. 625, 40 
S 278; Perry v. Merchants’ Ins. Co., 
25 Ala. 355. 

Cal.—Bergson v. Builders’ Ins. Co., 
38 Cal. 541. 

Fla.—West Florida Grocery Coy, v. 
Teutonia F. Ins. Co., 74 Fla. 220, 77 
S 209, LRA1918B 968. 

Iowa.—Mershon v. National Ins. 
Co., 34 Iowa 87; Carter v. Humboldt 
F. Ins. Co., 12 Iowa 287; Walters v. 
Washington Ins. Co., 1 Iowa 404, 63 
AmD 451. 

Md.—Baltimore Cons. Real Est., 
ete., Ins. Co. v. Cashow, 41 Md. 59. 

Mass.—Dadmun Mfg. Co. v. Wor- 
cester Mut. F. Ins. Co., 11 Metc, 429. 

Mich.—Roger Williams Ins. Co. v. 
Carrington, 43 Mich. 252, 5 NW 303. 

Nebr.—Star Union Lumber Co. v. 
Finney, 35 Nebr. 214, 52 NW 1113. 

N. J.—Combs v. Shrewsbury Mut. 
Reins! Co5732 N.S, Ha512: 

N. Y.—Cromwell v. Brooklyn F. 
Ins. Co., 44 N. Y. 42, 4 AmR 641; 
Carroll v. Charter Oak TiS Or, 38 
Barb. 402, 40 Barb. 292 [aff 1 Abb. 
Dec. 316, 10 AbbPrNS 166]; Court- 
ney v. New York City Ins. Co., 28 
Barb. 116; Goit v. National Protec- 


tion Ins. Co., 25 Barb..189;. Mellen 
ve Hamilton Ji?) Ins, “Co,, 12 N:~-Y. 
Super?’ 101 [aft P17 oN: VY. 6091; 


Brichta v. New York Lafayette Ins. 
Co, oN, Ys, Super. 3725) Rogers Vv. 
Traders’ Ins. Co., 6 Paige b83. - But 
see Dey v. Poughkeepsie Mut. Ins. 


An assignment of the 
policy, after loss, may be made’ without notiée to 
or consent of the insurer,®> unless such consent or 
In the absence of 
such a statutory provision, such an assignment is 
valid, even though the policy provides that it shall 
be void if assigned, either before or after loss, 
without the consent of the insurer, for such an 
assignment relates to the cause of action and not 
to the policy.*7 A provision against assignment can 
only be taken advantage of by the insurer.?8 
4. What Constitutes Assignment. 
formal words are necessary to make an assignment 
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No 


Co., 
ment of any claim of the insured 
after loss was prohibited). 

Oh.—Prows v. Ohio Valley Ins. Co., 
2 Cine. Super. 14. 

Pa.—Imperial F. Ins. Co. v. Dun- 
ham, 117 Pa. 460, 12 A 668, 2 AmSR 
686; West Branch Ins. Co. v. Helfen- 
stein, 40 Pa. 289, 80 AmD 573. 

Tenn.—Pennebaker v. Tomlinson, 1 
Tenn. Ch. 598. 

Tex.—Merchants’ Ins. Co. v. Scott, 
1 Tex. Unrep. Cas. 534. 

W. Va.—Bentley v. Standard F. 
Ins. Co., 40 W. Va. 729, 23 SE 584; 
Nease v. Adtna Ins. Co., 32 W. Va. 
283, 9 SE 238; Stolle v, Aitna F. & M. 
Ins. Co., 10 W. Va. 546, 27 AmR 593. 

Wis.—Alkan v. New Hampshire 
INS CO ng DS VAS. LOG; LOIN Vi. SLs 
Dogge v. Northwestern Nat. Ins. Co.,, 
49 Wis. 501, 5 NW 889. 

Ont.—Kerr v. Hastings Mut. F. 
Ins Co ALC. Oa st. Zcllis VW ay 
dell v. Provincial Ins. Co., 21 U. C. 
Q. B. 612; Hughes v. Mutual F. Ins. 
CO oe Ue C. ar Esratoods 

38. Commonwealth. Ins. Co. 
Trask, 8 Phila. (Pa.) 32. 

39. Mich—Watertown F. Ins. Co. 
vy. Grover, ete., Sewing Mach. Co., 
41 Mich. 131, 1 NW 961, 32 AmR 
146. 

Mo. — ier teak v. 
Assur. Co., 76 Mo. A. 15. 

N. J.—Kupfersmith v. Delaware 
Ins= Covel Na Ie 664,080" AY Soe 

Tex.—Prentice v. Security Ins. Co., 
(Civ. A.) 153 SW 925. 

W. Va.—Bentley v., Standard F. 
Ins. Co.,. 40 W. Va. 729; 23 SE 584. 

Alta.—Trusts,. etc., Co., Ltd. v. R. 
J. Whitlaw Co., Ltd., 7 Alta. L. 330, 
16 DomLR 185, 27 WestLR 589, 6 
WestWkly 42. 

{a] Delivery after loss.—An as- 
signment of a policy made before 
loss, but not delivered until after- 
ward, does not take effect until de- 
livery, and then as an assignment of 
a money demand against the insurers. 
Watertown F. Ins. Co. v. Grover, 
ete., Sewing Mach. Co., 41 Mich. 131, 
1 NW 961, 32 AmR 146. 

{[b] An agreement at the same 
time of all the parties is not neces- 
sary to make the assignment. Pren- 
tice v. Security Ins. Co., (Tex. Civ. 
A.) 153 SW 925. 

[c] Assignment heN not effected. 
—(1) Frankenthal v. Guardian As- 
Sur.) COCO Momo Aw Ds pl. (2) An 
agreement to assign a portion of 
insurance but not specifying the 
policy or policies assigned is inef- 
fectual by reason of uncertainty to 
create even an equitable transfer of 
any part thereof. Trusts, etc., Co., 
Ltd. v. R. J. Whitlaw Co., Ltd., 7 
Alta. L. 330, 16 DomLR 185, 27 West 
LR 589, 6 WestWkly 42. 


Vv. 


Guardian 


40. U. S—Bennett v. Maryland F. 
Tnssy Comic  HY Cas. Nog see aia 
Blatchf. 422. 


Ala.—Cosmopolitan F. Ins. Co. 
Gingold, 3 Ala. A. 537, 57 S. 266, 267 
[cit Cyc]. 

Ind.—Western Assur. Co. v. Mc- 
Carty, 18 Ind. A. 449, 48 NE 265. 

N. J.—Combs v. Shrewsbury Mut. 
Weins COs cer Ne Ld. ola. 

N. Y.—Greene v. Republic F. Ins, 
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of the policy after loss; anything showing an intent 
to assign on the one side and an intent to receive 
on the other will so operate.®® 
a provision to the contrary, it need not be in writ- 
ing, a parol assignment being sufficient.‘° 
signment may be effected by an order on the in- 
surer to pay the amount due,*! by an indorsement 
without delivery,*? or by assignment of the loss or ' 
damage which has accrued.*? 
the policy for collection is not an assignment.*# 
Assignment before Loss as Col- 
lateral Security. Unless the policy prohibits it,*® 
an equitable assignment of the proceeds of the in- 


In the absence of 


The as- 


A mere deposit of 


23 Barb. 623 (where the assign-,Co., 84 N. Y. 572. 


Pa.—Ross v. Wells, 5 Pa. Co. 430. 

Tex.—German F. Ins. Co. vy. Gibbs, 
42 Tex. Civ. A. 407, 92 SW 1068, 96 
SW 760. 

W. Va.—Bentley v. Standard FE. 
Ins. Co., 40 W. Va. 729, 23 SE 584. 

[a] Parol assignment with de- 
livery of policy.—Where the insured 
was indebted to plaintiff and there 
was an understanding between them 
that plaintiff should have the bene- 
fit of the policy; and after loss, in 
pursuance of such understanding be- 
tween them, the policy was sent to 
him by the insured to collect and 
apply the proceeds upon his claim, 
together with an order upon the 
company expressing a_ considera- 
tion, requesting it to pay the amount 
to plaintiff, and stating that his re- 
ceipt would be a full discharge, the 
order was virtually an assignment 
transferring the policy. Greene v. 
Republic F. Ins. Co., 84 N..Y. 572. 

41. Spratley v. Hartford Ins. Co., 
22.8). ‘Casi! No: 13,2565 05 Dill, 23924 
Robertson v. Ridenour-Baker Gro- 
cerry. Ca:n'100.: Kan. 133, “hee 656. 
Hall v. Dorchester Mut. EF. Ins. Co., 
111 Mass. 53, 15 AmR 1; Prentice v. 
Sect ty TnsaiCoy, (Civ. As) elo ous We 

{aj Tiustration.—A written order 
signed by the holder of a policy after 
a loss, addressed to the insurer’s 
local agent, directing a payment to 
a third party, is competent evidence 
of an equitable assignment of the in- 
sured’s claim under the policy. Rob- 
ertson v. Ridenour-Baker Grocery 
Co., 100 Kan. 133, 163 P 655. 

{b] Order upon specific fund.—An 
order by an insured requesting the 
local agents of a fire company to 
pay to defendant out of insured’s 
policy the amount of a specified note 
for the sum named therein is drawn 
upon a specific fund so as to operate 
as an assignment thereof within the 
rule that an interest in a chose in ac- 
tion can only be assigned by an order 
drawn upon a specific fund. Pren- 
tice v. Security Ins. Co., (Tex. Civ. 
A.) £538" SW 925. 
naa Aultman v. McConnell, 34 Fed. 

43. Perry v. Merchants’ Ins. Co., 
25° Ala, 355. 

44. Aultman v. McConnell, 34 Fed. 
724; Rigney v. Jacobs, 17 Ind. A. 545, 
45 NE 343; Exposition Arcade Corp. 
Vent) U3" Valoi4,) 15 Sh i1iis. Anrm 
Cas19138D 335. 

[a] Thus (1) where the owner of 
a policy, after loss, places it in the: 
hands of an attorney for collection, 
with instructions to apply the pro- 
ceeds in payment of his debt to a 
third person, this does not constitute 
an assignment of the policy to such 
third person. Aultman vy. McConnell, 
34 Fed. 724. (2) An assignment of 
a policy, after loss, for collection 
merely, does not exempt the insurer 
from garnishment at the instance of 
a creditor of the insured, the assignee 
being made a party to the proceed- 
ings. Rigney v. Jacobs, 17 Ind. A. 
545 45 NE 343. 

45. Lynde v. Newark F. Ins. Co., 
139 Mass. 57, 29 NE 222, 
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surance as collateral security may be made before 
loss.46 An assignment or deposit of the policy with 
a creditor of the insured as collateral security 
gives a lien on the proceeds of the policy which 
is binding upon the insurer, the insured, and all 
Any sum of money 
to which the assignee may become entitled by the 
destruction of the property is applicable to the 


who have notice of such lien.*? 
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payment of the debt for which the policy is as- 
signéd as security;4® but after the payment of the 
debt the right to the proceeds is in the insured.*® 
Where the policy becomes void by a transfer of the 
property subsequent to a pledge thereof, the 
pledgee’s rights will not be revived by a subse- 
quent assignment: of the policy, with the insured’s 
consent, to the holder of the property.®® 


XXIII. DISCHARGE OF LIABILITY, CONTRIBUTION, AND SUBROGATION 


{[§ 601] A. Option to Restore or Repair; or 
In General. 
surer has no right to repair, rebuild, or replace the 
destroyed or damaged property instead of paying 
the loss, unless such right is expressly conferred 
by the policy;°1 and under some statutory provi- 
sions such as that which requires the company in 
case of total loss to pay the full amount of the 
insurance, or in case of a partial loss the full amount 
of the loss, any stipulation of the policy as to the 
right to replace or repair is invalid.®? 
in so far as restricted by statute a provision in the 
policy which gives the insurer the option to re- 
pair, rebuild, or replace the property instead of 


Take Undestroyed Goods—1. 


46. Russ v. Waldo Mut. Ins. Co., 
52 Me. 187; Frink v. tlampden Ins. 
Co., 45 Barb. (N. Y.) 384, 1 AbbPrNS 
343, 31 HowPr 30; Commonwealth 
Ins. Co. v. Trask, 8 Phila. (Pa.) 32. 

47. U. S.—In re West Norfolk 
Lumber Co., 112 Fed. 759. 

Cal.—Bibend vy. Liverpool, ete, F., 
etc., Ins:.,Co.," 30) Cal? 78. 

La.—Michel v. Southern Ins. Co., 
Lop eUasr ooo, OCm ST ole. 


Mass.—-Amory v. Reliance Ins. Co., 


208 Mass. 378, 94 NE 677; Merrill v. 
Colonial Mut. F. Ins. Co., 169 Mass. 
10, 47 NE 439, 61 AmSR 268; Field 
v. Crawford, 6 Gray 116; Wakefield 
v. Martin, 3 Mass. 558. 

Mo.—Ellis v. Kreutzinger, 27 Mo. 
311, 72, AmD 270. 

N. Y.—Leinauf v. 
IN; Y.500,°07, NE 389. 

N. C.—Southern Fertilizer Co. v. 
Reames, 105 N. C. 283, 11 SE 467. 

Pa.—Pennsylvania_ Ins. Coy av. 
Pheenix Ins. Co., 71 Pa. 31; Pennsyl- 
vania Ins. Co. v. Trask, 8 Phila. 32. 

N. B.—Matter of Shediac Boot, 
CLC COn Lit bo Ne E98. 

{a] Liability for surplus. — A 
mortgagee of real estate, to whom 
policies of insurance, obtained by the 
mortgagor, to an amount exceeding 
the mortgage debt, and by him as- 
signed to a subsequent purchaser of 
the equity of redemption, are as- 
signed by the latter as collateral se- 
curity for the payment of the mort- 
gage debt, with a stipulation in the 
assignment that ‘any surplus of the 
proceeds of said policies is to be paid 
to” a certain creditor of such owner 
of the equity, is not liable, on re- 
ceiving the surplus from the insur- 
ers, to an action therefor by the 
ereditor. Field v. Crawford, 6 Gray 
(Mass.) 116. 

48. Smith v. Packard, 19 N. H. 
575; Marts v. Cumberland Mut, F. 
Ins. Co., 44 N. J. L. 478. 

49. Bibend v. Liverpool, ete, F., 
etc., Ins. Co., 30 Cal. 78; Griswold 
v. American Cent. Ins. Co., 1 Mo. A, 
97 [aff 70 Mo. 654]. 

50. In re Hamilton, 102 Fed. 683. 

{a] Tllustration.—Where after a 
policy, providing that it should be 
void in case of any change in the 
interest, title, or possession of the 
subject of the insurance, had been 
pledged to a bank as collateral se- 
eurity for a debt due from the in- 
sured, the latter was adjudged a 
bankrupt, the property insured 


Calman, 110 


[By Henry H. Sxyuzs] 


An in- 


tained.®? 


But except 


placed in the hands of a receiver, 
and the policy assigned to the re- 
ceiver, with the consent of the in- 
surance company; and thereupon the 
bank, which had paid the premium, 
presented its bill therefor to the re- 
ceiver, who paid it without notice 
that the policy had been pledged; the 
assignment of the policy to the re- 
ceiver, with the consent of the com- 
pany, operated as a new and sub- 
stantive contract, by which the 
rights of the bank as pledgee were 
terminated, and upon a loss accruing 
the receiver was entitled to the in- 
surance as against the bank. In re 
Hamilton, 102 Fed. 683. 

51. Farmers’ Mercantile Co. v. 
Farmers’ Ins. Co., 161 Iowa 5, 141 
NW 447; Wallace v. Insurance Co., 
4 La. 289; Commonwealth Ins. Co. 
v. Sennett,, 37 Pa...205,.78 AmD 418; 
Bradfield v. Union Mut. Ins. Co., 10 
PaLJ 550. 

{aj A provision limiting liability 
to the cost to insured of repairing 
or replacing the property loss does 
not entitle the insurer to repair or 
replace the property in lieu of pay- 
ing the loss. Farmers’ Mercantile 
Co. v. Farmers’ Ins. Co., 161 Iowa 
5, 141 NW 447. 

52. Mississippi Home Ins. Co. v. 
Barron, 91 Miss. 722, 45 S 875; Mil- 
waukee Mechanics’ Ins. Co. v. Rus- 
sell, 65 Oh. St. 230, 62 NE 338, 56 
LRA 159; Russell v. Milwaukee Me- 
chanics’ Ins. Co., 8 OhS&CP 613, 6 
OhNP 325; Royal Ins. Co. v. McIn- 
tyxe,..GPex. .Civ..A.). (84...S Wy 6695 
Philadelphia Fire Assoc. v. Brown, 
(Tex. Civ. A.) 88 SW 997; Merchants’ 
Ins. Gowrvinwevy, (Chex. (Cima As) 33 
Sw 996; Orient Ins... Co. v. Levy, 
(Tex. Giv.: A.) 33. SW 49953) Phenix 
Ins. Cos anvnmlaOv Yowed 245 NOX ah CLVeue As, 
45, 38 SW 992; Commercial Union 
Assur. Co. v. Meyer, 9 Tex. Civ. A. 
7, 29 SW 93. 

[a] A refusal of the insured to 
furnish plans and specifications for 
rebuilding and to permit the insurer 
to build constitutes no defense to 
an action for the recovery of a total 
loss. Mississippi Home Ins. Co. v. 
Barron, 91 Miss. 722, 45 S 875; Mil- 
waukee Mechanics’ Ins. Co, v. Rus- 
sell, 65 Oh. St. 230, 62 NE 338, 56 
TRA. 159. 

[b] “otal loss” (1) as referred 
to in such a statute means that the 
building has lost its specific char- 
acter and 


identity as a building: 


paying the loss in cash is generally held to be 
valid, and enforceable,>* and may be exercised with- 
out the assent of the insured;>* and in some juris- 
dictions this right is expressly reserved by stat- 
ute,°> and in such a case an inconsistent provision 
in the policy is invalid.®® 
ercised in accordance with the terms of the policy 
an action for the amount of the loss may be main- 
The insurer is not entitled to have the 
insured enjoined from removing or disposing of his 
remaining property pending the exercise by the 
insurer of his right to elect to replace the prop- 
erty destroyed.5§ ; 

Option in insured. Under some statutes the in- 


If the option is not ex- 


Royal Ins. Co. vy. McIntyre, (Tex. 
Civ. A.) 34 SW 669. (2) Total loss 
generally see supra §§ 447, 448. 

53. Beals v. Home Ins. Co., 36 
Ne-Y.. 522,02 Transer, A: 25 cate eso 
Barb. 614]. 

54. Wynkoop v. Niagara F. Ins. 
Co..291, N.Y. 478,43) Ami 686) fate 
27 Hun 227]. 

55. See statutory provisions; and 
Tinsley v. Attna Ins. Co., (Mo. A.) 
205 SW 78. 

fa] In Wisconsin. — The provi- 
sions of the standard fire insurance 
policy (Rev. St. [1898] § 1941-44) 
limiting the liability of the insurer 
to “the actual cash value of the prop- 
erty at the time any loss or damage 
accrues,” “except when otherwise 
provided by statute,” and that such 
liability shall “fin no event exceed 
what it would then cost the insurer to 
repair or replace the same with ma- 
terial of the like kind and quality,” 
and that ‘it shall be optional, how- 
ever,” for the insurer to “rebuild or 
replace the property lost or damaged 
with other of like kind and quality,” 
being expressly prescribed by the 
standard policy law, the provision of 
the prior statute (§ 19438) declaring 
that “the amount of insurance writ- 
ten in’ a policy on real property 
which has been “wholly destroyed” 
shall “be taken conclusively to be 
the true value of the property when 
insured and the true measure of dam- 
ages when destroyed,” is to be con- 
strued therewith, and, so construed, 
is not inconsistent with the provi- 
sion giving the option to rebuild, 
although the buildings are wholly 
destroyed. Temple v. Niagara F. 
aie Co. 109 Wis; 372, 0185-=NiW, 

56. Tinsley v. 4Adtna Ins. Co., (Mo. 
A.) 205 SW 78. 

[a] Illustration.—A provision in 
a fire insurance policy, requiring in- 
sured to repair the property in case 
of partial loss, and a coinsurance 
clause, being, in conflict with a stat- 
ute which provides that, where there 
is a partial damage, the insurer may 
pay a sum of money equal to dam- 
age done or repair the property, are 


ineffectual. Tinsley v. Attna Ins. 

Co.,. (Mo. A.) 205 SW 78. 

57. Karmers’,,etesy) InsaeCon Gy. 
Nebr. 803, 98 NW 


Warner, 70 
48 


58. New York F. Ins. Co. v. Dela- 
van, 8 Paige (N. Y.) 419. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: 
! 
: 


§§ 601-603] 


‘ 


sured has the option of requiring the insurer to 
pay a sum of money equal to the amount of the 
damage, or to repair;>® and under such statute the 
insurer must pay in money if tke insured 
wishes, although the policy gives it the privilege 
of repairing.®° Where the policy permits the in- 
surer to rebuild unless the insured prefers money, 
the insured’s failure to respond to a notice of elec- 
tion to rebuild is equivalent to a statement of no 
preference.*! 

Repairs by insured. If the insurer fails to make 
a proper election within the time fixed, the insured 
may go ahead and repair the property;%? but the 
fact that the insured commences to make repairs 
without notice will not deprive the insurer of its 
right to elect within the proper time to repair the 
premises.°* And where immediate repairs are nec- 
essary in order to prevent further damage, the fact 
that the insured begins repairs before the expira- 
tion of the time in which the insurer may elect to 
repair will not defeat the insured’s action on the 
- poliey,.84 

Right to take undestroyed goods. Under some 
policies the insurer has an option to take the un- 
destroyed goods at their appraised value;** if there 
is no appraisement, this right does not attach, re- 
gardless of whose fault caused such failure.%* 

[§ 602] 2. Manner of Exercising Option. The 
privilege usually reserved to the insurer to restore 
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or repair the property instead of paying the amount 
of the insurance must be exercised by some unequiv- 
ocal act indicating its intention to avail itself of 
the provisions of the policy in this respect ;®7 and 
if an offer to replace or rebuild is not properly 
made, a refusal of such offer is no defense to an 
action on the policy.** Thus an offer to replace 
must be of the same kind and quality of property 
as that destroyed ;°° and must be an offer to replace 
the whole loss, and not to replace in part and pay 
in part.7° §o, also, the insurer cannot couple an 
election to rebuild or repair with an offer of com- 
promise,‘t especially where it undertakes to use 
this privilege as a means of forcing the insured 
to accept a compromise.’ Where a policy provides 
that the loss, if any, shall be payable to a mort- 
gagee, and contains a clause giving the insurer the 
option to repair or rebuild upon giving notice to 
the insured, the notice of intention to rebuild should 
properly be given to the mottgagor, and not to 
the mortgagee.*? 

[§ 603] 38. Time of Exercising Option. The op- 
tion must be exercised within the time, if any, pre- 
scribed by the policy ** unless an extension of time 
has been agreed upon;*® but if no time is fixed the 
option must be exercised within a reasonable time.7® 
It is usually provided that the option must be ex- 
ercised within a specified time after the receipt of 
the proofs of loss;*7 and where the insurer waives 


59. See statutory provisions; and| NYS 792 [aff 157 N. Y. 685 mem, 51] 248 Fed. 452, 160 CCA 462. 
Zalesky v. Iowa State Ins. Co., 102}|NE 1090 mem]; Post v. American 71. Rieger v. Mechanics’ Ins. Co., 
Iowa 512, 70 NW 187, 71 NW 488;]| Cent. Ins. Co., 51 Pa. Super. 352. 69 Mo. A. 674. 
Non-Royalty Shoe Co. v. Phoenix 66. Swearinger v. Pacific F. Ins. 72. German Ins. Co. v. Hazard 
Assur. Co., Ltd., 277 Mo. 399, 210 SW | Co., 66 Mo. A. 90; Post v. American Bank, 126 Ky. 730, 104 Sw ‘725; 31 
37 [mod (A.) 178 SW 246]; Branigan] Cent. Ins. Co., 51 Pa. Super. 352. KyL 1126. \ 
v. Jefferson Mut. F. Ins. Co., 102 Mo. 67. U. S.—Globe, etc., Ins. Co. v. 73. Heilmann vy. Westchester F. 


A. 70, 76, SW 643; Ampleman : v. 
Citizens’ Ins. Co., 35 Mo. A. 308. 

[a] Rule applied.—Under a stat- 
ute which provides that in case of 
a partial loss under an insurance 
policy the insurer must pay “a sum 
of money equal to the damage” or 
repair, at the option of the insured, 
where the insurer offers to repair or 
to pay a certain sum, the insured 


Prairie Oil, 
160 CCA 462. 


etc., 


Co., 
NW 4388. 


KyL 1126. 
35 La. Ann. 98. 


Iowa.—Zalesky v. Iowa State Ins. 
106 Iowa 512, 


Ky.—German Ins. 
Bank, 126 Ky. 730, 104 SW 725, 31 


La.—Daul v. Firemen’s Ins. 


Oo, . 24S Seed peta, | AnS-"COnMLOLING Yo ie 

74 U. S. — Astrich v. German 
American Ins. Co., 128 Fed. 477 [aff 
131 Fed. 18, 65 CCA 251 (certiorari 
den "198 ~U 1S. 7583225 =SCt 8802; *49) 
I. ed. 1173)]; Lancashire Ins. Co. v. 
Barnard, 111 Fed. 702, 49 CCA 559; 
ri asae v. Adtna Ins. Co., 96 Fed. 

oO. 

Ill.—Insurance Co. of North Amer- 


COGN We LS eer. 


Co. v. Hazard 


Co:; 


may decline both, and insist on pay- 
ment in cash of a sum equal to the 
damage, without regard to the in- 
surer’s estimate. Branigan v. Jeffer- 
son Mut. F. Ins. Co., 102 Mo. A. 70, 
716 SW 643. 

{b] In England (1) Fires Preven- 
tion (Metropolis) Act (1774) § 83, au- 
thorizes and requires insurance 
offices, upon the request of any per- 
son or persons interested in or en- 
titled to any house which may be 
burnt down, to cause the insurance 
money to be laid out and expended 
toward rebuilding, reinstating, or re- 
pairing such house. Sinnott v. Bow- 
den, [1912] 2 Ch. 414; In re Quicke, 
ieGheassi: pexepe (Gorely, 
477, 69 EngCh 

(2) This sec- 


and mortgagee, 
may therefore require the money to 
be spent in rebuilding, etc. Sinnott 
v. Bowden, supra. 

60. Branigan v. Jefferson Mut. F. 
Ins. Co., 102 Mo. A. 70, 76 SW 643. 

61. Zalesky v. Iowa State Ins, Co., 
102 Iowa 512, 70 NW 187, 71 NW 433. 

62. German Ins. Co. v. Hazard 
Bank, 126 Ky. 730, 104 SW 725, 31 
Kyl 1126. 


63. Eliot Five Cents Sav. Bank v. 
Commercial Union Assur. Co., 142 
Mass. 142, 7 NE 550. 


64, Eliot Five Cents Sav. Bank 
vy. Commercial Union Assur, Co., 142 
Mass. 142, 7 NE 550. : 

65. Swearinger v. Pacific F. Ins. 
Co., 66 Mo. A. 90; Davis v. Grand 
Rapids ¥. Ins. Co., 15 Misc. 263, 36 


[26 C..J:—29] 


Md.—Franklin F. Ins. Co. v. Ham- 
ill, 5 Md. 170. ‘ 
Minn.—Knox-Burchard Mercantile 
Co. v. Hartford F. Ins. Co., 129 Minn. 
292, 299, 152 NW 650 [cit Cyc]. 
Mo.—Rieger v. Mechanics’ Ins. Co., 
69 Mo. A. 674. 
N. Y.—MecAllaster v. Niagara F. 
Ins. Co., 156 N. Y. 80, 50 NE 502. 
Pa.—Philadelphia Fire Assoc. v. 
Rosenthal, 108 Pa. 474, 1 A 303. 
Tex.—Northwestern Nat. Ins. Co. 
v. Woodward, 18 Tex. Civ. A. 496, 
45 SW 185. J 
Eng.—Anderson Vv. Commercial 
Union Assur. Co., 55 L. J. Q. B. 146. 
68. Globe, etc., Ins. Co. v. Prairie 
Oil, etce., Co., 248 Fed. 452, 160 CCA 


Globe, ete., Ins. Co. v. Prairie 
Oil, ete., Co., 248 Fed. 452, 160 CCA 
462. ‘ 

[a] Rule applied.—Where petro- 
leum oils were lost through fire, and 
the insurer elects to replace the 
property with other of like kind, it 
cannot defeat recovery on the ground 
that the offer of replacement is re- 
jected where it does not offer to re- 
place with other petroleum oil of 
like quality and kind. Globe, etc., 
Ins. Co. v. Prairie Oil, etc.,  Co., 
248 Fed. 452, 160 CCA 462. 

70. Globe, etc., Ins. Co. v. Prairie 
Oil, etc., Co., 248 Fed. 452, 160 CCA 


2. 

[a] Thus, where a tank and oils 
insured against fire are destroyed, 
the insurer cannot elect to replace 
the oil and pay for the tank. Globe, 
etc., Ins. Co. v. Prairie Oil, etc., Co., 


ica v. Hope, 58 Ill. 75, 11 AmR 48. 

Ky.—German Ins. Co. v. Hazard 
Bank, 126 Ky. 730, 104 SW 1725, 31 
KyL 1126. 

N. Y.—Clover v. Greenwich Ins. 
Co., 101 N.Y. 277, 4°NE) 724; Me- 
Allister v. Niagara EF. Ins. Co., 84 
Hun 322, 32 NYS 353 [aff 156 N. Y. 
80, 50 NE 502]; Beals v. Home Ins. 
Co., 36 Barb. 614 [aff 36 N. Y. 522, 
2 Transer., Aie25]. 

Pa.—Kelly v. Sun Fire Office, 141 
Pa. 10, 21 A 447, 23 AmSR 254. 

[a] Any time within limitation. 
—The option may be exercised at 
any time after the loss and before 
the expiration of the time prescribed 
for its exercise in the policies. Lan- 
cashire Ins. Co. v. Barnard, 111 Fed. 
702, 49 CCA 559. 

75. Franklin F. Ins. Co. v. Ham- 
ill, 5 Md. 170. 

76. Langan v. Attna Ins. Co., 99 
Fred. 374 [aff 108 Fed. 985, 48 CCA 
174 (certiorari den 183 U. S. 701, 22 
SCt 987, 46 L. ed. 397)]; Maryland 
Home F. Ins. Co. v. Kimmell, 89 Md. 
437, 438 A 764, 

Ti. Earmers,, 


GUC ens FOO! 1 vi 
Warner, 70 Nebr. 803, 98 NW 48; 
McAllaster v. Niagara F. Ins. Co., 


156 N. Y. 80, 50 NE 502 [aff 84 Hun 
322, 32 NYS 353] (thirty days); 
Beals v. Home Ins. Co., 36 Barb. 
614 [aff 36 N. Y. 522, 2’ Transecr. A. 
25]; Kelly v. Sun Fire Office, 141 
Pa. 10, 21 A 447, 23 AmSR 254. 

[a] Consistency with other pro- 
visions.—A provision whereby the 
insurer is allowed thirty days after 
receipt of proofs in which to exer- 
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proof of loss, the option must be exercised within 
the specified time after such waiver,’® and in case 
the proofs are returned for correction and correc- 
tions are made, the time does not begin to run until 
the corrected proofs are delivered.” 

[§ 604] 4. Waiver—a. In General. The in- 
surer’s right to such option *® cannot be lost ex- 
cept by some act or omission on its part;§+ but the 
assent of the insurer to an assignment of the policy 
after loss does not waive the option to replace the 
property.®? 

[§ 605] b. Election to Arbitrate. An election 
to arbitrate or to submit to appraisers the amount 
of the loss is a waiver of the right to rebuild or re- 
pair,8* unless the submission is so qualified as to 
preserve the right of the insurer to rebuild or re- 
pair;8* or unless the policy further provides that 
the insurer shall not be held to have waived any 
provision or condition of the policy by any act 
or requirement or proceeding relative to the ap- 
praisal.®> 

[§ 606] 5. Effect of Exercise of Election—a. In 
General. Where the insurer is given the option 
either to compensate the insured by payment of 
damages for bis loss or to restore the subject of 
insurance to its former condition,®® the selection 
by the insurer of one of the alternatives consti- 
tutes an abandonment of the other;** and when 
the election is once made it is irrevocable and 
must be carried out.88 If the insurer elects to pay 
the loss, such election fixes the rights and duties 
eise such option is not repugnant to|A. 107]. 
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'y. AMtna Ins. Co., 96 


be 


[§§ 603-607 
of the respective parties;®® and thereafter the in- 
sured cannot waive the obligation of the insurer 
to pay as against a mortgagee,®°° nor can a judg- 
ment creditor insist that the company shall replace 
or repair for the benefit of such creditor.*+ 

[§ 607] b. Election to Rebuild or Replace—(1) 
In General. If the insurer exercises the option 
conferred by the policy by electing to repair, re- 
place, or rebuild, the policy becomes in effect ¢ 
new and independent contract to replace the prop-~ 
erty or restore it to its former condition,®? and the 
insurer’s liability thereafter is for breach of the 
contract to repair, replace, or rebuild,®* and not un- 
der the obligation to pay the insurance.®* Unless 
the facts were anknown to the insurer when the 
election was made such an election operates as a 
waiver of defenses to the policy inconsistent there- 
with,®® such as that the insurance was procured by 
misrepresentation and hence was not in foree;*° and 
also waives the conditions of the policy as to the 
manner of arbitrating or otherwise ascertaining the 
amount of the loss.°7 A mortgage clause does not 
affect the option, and an insurer who has electeu 
to rebuild is not-lable to an appointee of the loss 
for failure so to do.°§ 

Election by several insurers. Where insurers who 
had issued several policies unite in electing to re- 
build, the insured may sue them jointly or severally 
for failure to comply therewith,®® and this liability 
is not affected by a pro rata or contribution clause, 
since such clause refers only to payment in money. 


N. Y.—-Heilmann v. Westchester F. 
Ims. i\Co., “75 N. “Yi 4; sBeals'iv. Home 


other provisions whereby the loss is 85. 
made payable in sixty days after 
proofs. Beals v. Home Ins. Co., 36 
Vena [aff 36 N. Y. 522, 2 Transcr. 


73,:, Harmers’,) etc, ) Ins, (Co... 
Warner, 70 Nebr. 803, 98 NW 48. 

79. Kelly v. Sun Fire Office, 141 
Pa. 10, 21 A 447, 28 AmSR 254. 


AL a Right to option see supra 
81. Knox-Burchard Mercantile Co. 


v. Hartford, F. Ins. Co., 129 Minn, 
292, 152 NW 650; Krogulski v. North- 
yeekere Nat. Ins. Co., 68 Pa. Super. 

[a] MTllustration.—Where the in- 
surance company fails to give notice 
promptly of an intention to replace 
the goods, and demands an appraise- 
ment of the loss, the right of re- 
placement, if any existed, is waived. 
Knox-Burchard Mercantile Co. v. 
Hartford F. Ins. Co., 129 Minn. 292, 
152 NW 650. 

82. Tolman v. Manufacturers’ Ins. 
Co., 1 Cush. (Mass.) 73. 

83. Ill—Platt v. AXtna Ins. Co., 
153 Ill. 113, 38 NE 580, 46 AmSR 
877, 26 LRA 853 [rev 53 Ill. A. 107]. 


Iowa.—Iowa Cent. Bldg., etc., 
Assoc. v. Merchants’, ete, KF. Ins. 
Co.,;)120 Towa,:530, 94 NW 1100; 
Elliott’ v. Merchants’, ete, F. Ins. 
Co., 109 Iowa 39, 79 NW 452. 

Kan.—Alliance Co6ép. Ins. Co. v. 


Arnold. 65 Kan, 163, 69 P 174. 

N. Y.—McAllaster v. Niagara F. 
Ins; Co. 15.6) -N.. vY. 8055.50 INE), 502 
fafi 84° Hun: 322, 32 NYS .353]. 

,. Pa.-—Post, v. American Cent. Ins. 
Co., 51 Pa. Super. 352. 

fa] Tustration.—Where a policy 
provides for arbitration, and reserves 
to the company the option to repair, 
a demand by it for arbitration pre- 
cludes its afterward exercising the 
option to repair, whether or not an 
award was reached. HElliott v. Mer- 
chants’, ete., F. Ins. Co., 109 Iowa 
39, 79 NW, 452. 

84. Platt v. 4Utna Ins, Co., 153 Ill. 
113, 38 NE 580, 46 AmSR 877, 26 
BRA Ssh. fatind0 Dik Asc191) (53 Valle 


Langan 
Fed. 705. 

86. Right of election see Supra 
§ 601. 


87. Wynkoop v. Niagara F. Ins. 
Co., SIAN, “Y..478,, 43° AmR-> 686" ‘Catt 
27 Hun 227]. 

88. Langan v. Avtna Ins. Co., 99 
Fed. 374 [aff 108 Fed. 985, 48 CCA 
174 (certiorari den 183 U.S, 701, 22 
SCt 937, 46 L. ed. 397)]; Heilmann 
v. Westchester F. Ins. Co., 75 N. Y. 
7; Philadelphia Fire Assoc. v. Rosen- 
thal, 108 Pa. 474, 1 A 3038. 

89. Philadelphia Fire Assoc. v. 
Rosenthal, 108 Pa. 474, 1 A 303. 

90. Iowa Cent., etc, Assoc.  v. 
Merchants’, etc., F. Ins. Co., 120 lowa 
530, 94 NW 1100. 

. Stamps v. Commercial F. Ins. 
Co., 77 N. C. 209, 24 AmR 4438. 

Gta, ns. Cons. 
Prairie Oil, ete, Co. 248 Fed. 452, 
160 CCA 462; Collins v. Aatna Ins. 
Cox 6A Cas: ) No. 3,009. 

D. C.—Winston v. Arlington F. 
Ins. Co., 32 App. 61, 20 LRANS 960, 
16 AnnCas 104, 

Iowa.—Zalesky v. Iowa State Ins. 
Co., 102 Iowa 512, 70 NW 187, 71 NW 
433. 

La.—Fellman v. Mercantile F. & 
M. Ins. Co., 3 La, A. (Orleans) 103. 

N. Y.—Wynkoop v. ' Niagara F. 
Ins. Co., 91,N. Y. 478, 48 AmR 686 
{aff 27 “Hun 227]; Heilmann vy. 
Westchester i. Ins., Co,,u7b N,  ¥. 
7; Beals v. Home Ins. Co., 36 N. Y. 
522,.2. Transer. A. 25. [aff 36° Barb. 
614]; Morrell v. Irving F. Ins. Co., 
33 N. Y. 429, 88 AmD 396. 

Pa.—Philadelphia Fire Assoc v. 
Rosenthal, 108 Pa. 474, 1 A 308. 

93. U. S.—Hartford F. Ins. Co. v. 
Peebles’ Hotel Co., 82 Fed. 546, 27 
CCA,.228; Collins v.' Attna Ins. Co., 
6 F. Cas. No. 3,009. 

La.—Henderson v. Crescent Ins. 
Co., 48 La. Arn. 1176, 20 S 658, 35 
LRA 385; Fellman v. Mercantile F. 
& M. Ins.’ Co., 3 La. A. (Orleans) 
103. 

Mass.—Parker v. Eagle F. Ins. Co., 
9 Gray 152. 


Ins. Co., 36 N. Y. 522; Morrell v. Irv- 
ae F. Ins. Co., 33 N. Y. 429, 88 AmD 
Oh.—Good v. Buckeye Mut. F. Ins. 
Co., 43 Oh. St. 394, 2 NH 420. 
Pa.—Philadelphia Fire Assoc v. 
Rosenthal, 108 Pa. 474, 1 A 3038. 
Eng.—Brown v. Royal Ins. Co., 1 


| BH. & E. 853, 102 HCL 858, 120 Re- 


V13h. 
C.—Murray v. Royal Ins. Co., 
PRABMO 342102 

94. Winston vy. Arlington F. Ins. 
Co., 32 App. 61, 20 LRANS 960, 16 
AnnCas 104; Franklin F. Ins. Go. v. 
Hamill, 5 Md. 170; Wynkoop v. 
Niagara F.. Ins. Co., 91 N. Y. 478, 43 
AmR 686 [aff 27 Hun 227];~> Heil- 
mann v. Westchester F. Ins. Co., 75 
N. Y. 7; Beals v. Home Ins. Co.; 36 
N. Y. 522-[aff 36 Barb. 614]; Mor- 
rell’ vy. Irving hs ins Cogms3ie Native 
429, 88 AmD 396. 

95. Bersche v. Globe Mut. 

Co., 31 Mo. 546. 

96. Bersche v. Globe Mut. Ins. 
Co., 31 Mo. 546. 

97. Alliance Co6dp. Ins. Co. v. Ar- 
nold, 65 Kan. 163, 69 P 174; Wyn- 
koop v. Niagara F. Ins. Co., 91 N. ¥. 
478, 43 AmR 686 [aff 27 Hun 227]; 
Good v. Buckeye Mut. F. Ins. Co., 
43. Oh. St. 394, 2 NE 420, 

[a] A refusal by the insured to 
arbitrate the question of damages 
does not constitute a defense to an 
action brought by him upon the pol- 
icy, based upon a failure of the 
insurer to restore. the property to. 
its former condition. Wynkoop v. 
Niagara F. Ins! Co., 91 N. ¥. ¢78, 
43 AmR 686 [aff 27 Hun 227]. 

98. Heilmann v. Westchester F. 
Ins Co), eos, WYRE es ; 

99. Hartford F. Ins. Co. v. °Pee- 
bles’ Hotel Co., 82 Fed. 546, 27 CCA 
223; Henderson vy. Crescent Ins. Co:, 
48 La. Ann. 1176, 20 S 658, 35 LRA 
385; Morrell v. Irving F. Ins. Co., 
33 N. Y. 429, 88 AmD 396. 

1. Hartford F. Ins. Co. v. Peebles’ 
pore Co., 82 Fed. 546, 27. CCA 
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For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number. 
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§§ 607-610] 


A release of or compromise with one of several 
concurrent insurers is of no effect as to the others 
who have elected to rebuild.? 

Amount of recovery. After the parties have, by 
their election, converted the contract of insurance 
into a building contract, the amount of the insur- 
ance named in the policy ceases to be the rule 
of damages for a breach of the replacing or re- 
building agreement;? but the policy may be looked 
to as a basis for ascertaining the measure of dam- 
ages, to the extent that it limits the amount to 
be expended in rebuilding or repairing,‘ or provides 
that the insured shall bear a certain proportion of 
the expense. Ordinarily the measure of damages 
for the breach of a repairing or rebuilding agree- 
ment is the cost of repairing or rebuilding, where 
there has been a total failure,® or the difference be- 
tween the work as done and its value if done ac- 
cording to the standard of that existing before the 
fire ;’ or where there has been a partial performance, 
the difference between the value of the building 
at the time of the fire and the value of the in- 
completed building which the insurer delivered to 
the insured, that is, the amount it would require 
to earry on the repairing or rebuilding until the new 
structure is substantially the same as the old one.® 
It has also been held that damages for delay in 
rebuilding or in making repairs are recoverable,? 
and that rental value may be considered in assessing 
such damages,!° although rent for the period oc- 
cupied in rebuilding or in making repairs ordi- 
narily is not recoverable.11 Where the insurer elects 


to restore the buildings, and while the policy is 


still in foree the restored buildings are destroyed 
by fire, the insured is entitled to recover the dif- 
ference between the expense of restoring and the 
full insurance specified in the policy.}? 
[§ 608] (2) Time and Manner of Carrying Out 
2. Good v. Buckeye Mut. F, Ins. Hie 200, 
Co., 43 Oh. St. 394, 2 NE 420. 


3. Hartford F. Ins. Co. v. Peebles’ | 38 AmD 205, 
Hotel Co., 82 Fed. 546, 27 CCA 223; 12: 


Johnson, 
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598; 
Phcenix Assur. Co., 2 Rob. (La.) 131, 


Trull v. Roxbury Mut. F. Ins. 
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Contract. The election to repair, replace, or re- 
build must be carried out within a reasonable time.'% 
And in order that such an election may constitute 
a full defense to an action on the policy, the obli- 
gation to repair, replace, or rebuild must be at least 
substantially performed,* and must conform to 
municipal regulations governing the material to be 
used, without regard to the material of the original 
structure.1° Where the policy so stipulates, the in- 
surer is not bound to expend in rebuilding more than 
the amdunt of the insurance.!® If the insurer re- 
fuses or fails, at least substantially, to perform the 
contract, the insured may sue on the policy for 
money indemnity,'? or for damages for the breach 
of performance.1* But if the insured refuses or pre- 
vents the insurer from repairing or rebuilding after 
it has made an election to do so, he cannot recover 
on the policy;?® and the refusal of the insured to 
furnish plans and specifications of the original 
building on the election of the company to repair 
estops him from complaining that the repaired 
parts do not correspond with the original.?° 

[§ 609] (3) Impossibility of Repair or Replace- 
ment. An offer by the insurer to repair or replace 
the property will not relieve it from its liability 
to pay the loss, where the property cannot be re- 
stored to its former condition by reason of the na- 
ture and extent of the damage,” or by reason of 
building regulations which make it unlawful to re- 
pair or restore the building.?* 

[§ 610] B. Payment of Loss—l. Time of Pay- 
ment. In the absence of a provision as to the time 
of payment, the loss is payable as soon as the obli- 
gation to pay becomes complete.? But under the 
usual stipulations the loss is not payable until the 
expiration of a specified time, such as thirty or 
sixty days, after notice and proof of loss,24 or after 


notice of the loss or the furnishing of a sworn state- 
Leonarda v.,ing that where the insured prevents 
the insurer from rebuilding, by as- 
: Signing a lease of the land, he can-, 
not recover more than the actual 


Wynkoop v. Niagara EF. Ins. Co., 91 
N. Y. 478, 43 AmR 686 [aff 27 Hun 
227]; Heilmann v. Westchester F. 
ne, 2Cor7s' INGTY.. T: “Morrelh vs irv- 
ines) Ins."Cos5” 3834 N.” Wer 429): 388 
AmD 396. 

4 Home Mut. F. Ins. Co. v. Gar- 
field, 60 Ill. 124, 14 AmR 27. 

5. Parker v. Eagle F. Ins. Co., 9 
Gray (Mass.) 152. 

6. Hartford F. Ins. Co. v. Peebles’ 
Hotel Co., 82 Fed: 546, 27 CCA 223; 
Fellman v. Mercantile F. & M. Ins. 
Co., 3 La. A. (Orleans) 103. 

7, Hartford F. Ins. Co. v. Peebles’ 
Hotel Co., 82 Fed. 546,27 CCA 223. 

8. Fellman v. Mercantile F. & M. 
Ins. Co., 3 La. A. (Orleans) 103; 
Parker v. Eagle F. Ins. Co., 9 Gray 
(Mass.) 152; Brinley v. National Ins. 
Co., 11 Mete. (Mass.) 195; Wynkoop 
VeNiagaracn? Ins: Cos 94) No ¥53478, 
48 AmR 686; Morrell v. Irving F. 
Ins+) Cop! 38°N). Yo. 429° 88 “AmD “39. 

Damages for breach of building 
contracts generally see Building and 


‘Construction Contracts § 149. 


9. Home Mut. F. Ins. Co. v. Gar- 
field, 60 Ill. 124, 14 AmR 27; Ameri- 
ean Cent. Ins. Co. v. McLanathan, 
11 Kan. 533; Philadelphia Fire Assoc. 
v. Rosenthal, 108 Pa. 474, 1 A 303. 

{a] Thus where an insurer elects 
to repair and after some delay, 
finally refuses to do so, it is liable 
for the damage resulting from ex- 
posure to weather from such delay. 
American Cent. Ins. Co. v. McLana- 
than, 11 Kan. 533. 

10. Philadelphia Fire Assoc. v. 
Rosenthal, 108 Pa. 474, 1 A 303. 

11. St. Paul F. & M. Ins. Co. v. 


Co., 3 Cush, (Mass.) 263. 

13. German Ins. Co. v. Hazard 
Bank, 126 Ky. 730, 104 SW 725, 31 
KyL 1126; Kemp v Baltimore F. 
Ins. Co., 2 Gill & J. (Md.) 108; Good 
v. Buckeye Mut. F. Ins. Co., 43 Oh. 
St. 394, 2 NE 420. 

14, Commercial F. Ins, Co. v. Al- 
len, 80 Ala. 571, 1 S 202; Haskins v. 


Hamilton Mut. Ins. Co., 5 Gray 
(Mass.) 432. 

15. Hewins v. London _ Assur. 
Corp., 184 Mass. 177, 68 NE 62; 


Philadelphia Fire Assoc. v. Rosen- 
thal, 108 Pa. 474, 1 A 308. 

16. Home Mut. F. Ins. Co. v. Gar- 
field, 60 Ill. 124, 14 AmR 27. 

17. Avctna Ins. Co. v. Langan, 108 
Fed. 985, 48 CCA 174 [aff 99 Fed. 
374, and certiorari den 183 U.S. 701, 
IDUSCERISTA46 Tnveds so: Ste Paul 
F. & M. Ins. Co. v. Johnson, 77 IIl. 
598; Home Mut. F. Ins. Co. v. Gar- 
field, 60 Ill. 124, 14 AmR 27; Fellman 
v. Mercantile F. & M. Ins. Co. 3 
La, A. (Orleans) 103. 

18. Fellman v. Mercantile F. & 
M. Ins. Co. 3 La. A. (Orleans) 103. 

19. La—Daul v. Firemen’s Ins. 
Cori 3b" Lak Ani! 98, 

Md.—Franklin F. Ins. Co. v. Ham- 
ill, 5 Md. 170. 

N. Y.—Beals v. Home Ins. Co., 36 
N; W.°522) 2!) Pranser. *A; 25° [aff 36 
Barb. 614]. 

Pa.—Krogulski v. Northwestern 
Nat: Ins. Co., 68 Pa. Super. 
Tex.—Northwestern Nat. 
v. Woodward, 18 Tex. Civ. 

45 SW 185. 

See Mendez v. North British, etc., 

Ins. Co., 5 Porto Rico Fed. 263 (hold- 


Ins} ‘Co. 
A. 496, 


amount, although the policy was for 
a greater amount). 

20. Collins v. Adtna Ins. Co., 6 F. 
Cas. No. 8,009. 

21. Northwestern Nat. Ins. Co. v. 
Woodward, 18 Tex. Civ. A. 496, 45 
SW 185. 

22. Brady v. Northwestern Ins. 
Co., 11 Mich. 425; Philadelphia Fire 
Assoc. v. Rosenthal, 108 Pa. 474, 1 
A 303; Brown v. Royal Ins. Co., 1 
BH. & BH. 853, 102 HCL 853, 120 Re- 
print 1131. 

Effect of building regulations gen- 
erally see supra § 448. 

23. Ganser v. Fireman’s Fund Ins. 
Co., 34 Minn. 372, 25 NW 943. 

24. U. S.—Lancashire Ins. Co. v. 
Barnard, 111 Fed. 702, 49 CCA 559. 

Cal.—Doyle v. Phoenix Ins. Co., 44 
Cal. 264. 

Ga.—Continental Ins. Co. v. Wick- 
ham, 110 Ga. 129, 35 SHE) 487. 

Ill.—Insurance Co. of North Amer- 
ice v. McDowell, 50 Ill. 120, 99 AmD 

Kan.—Astna Ins. Co. v. McLead, 57 
Kans 95,745) P -73,, 57 AmSR320: 

Mass.—Boston Universalists Sec- 
ond Soc. v. Royal Ins. Co., 221 Mass. 
518, 109 NE 3884, AnnCas1917B 491. 

Minn.—Schrepfer v. Rockford Ins. 
Co., 77 Minn. 291, 79 NW 1005. 

Nebr.—Hartford F. Ins. Co. v. 
Landfare, 63 Nebr. 559, 88 NW 779. 

N. J.—State Ins. Co. v. Maackens, 
38 NIT. 564: 

N. Y.—MecNally v. Phcenix Ins. Co., 
137 N. Y. 389, 33 NE 475 [rev 16 
NYS 696]; Robinson v. Sun Ins. 
Office, 90 Mise. 390, 152 NYS 1022. 
See New York vy. Hamilton F. Ins. 
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ment, if requested;?5 and it has been held that the 
insurer’s obligation to pay accrues at the expiration 
of that time, although the precise amount is not 
then ascertained.2* As a general rule such a stipu- 
lation has reference to the preliminary proofs, and, 
except where the policy provides otherwise, the 
period begins to run when the nroofs are served 
or delivered, and is not stayed by the fact that 
duplicate bills or other instruments or certificates 


are subsequently required of the insured;?? but it: 


has been held that in ease of a reference the loss 
is not payable until the referees have made their 
award.28 The fact that an adjustment has been had 
will not alter the time of payment, nor will it 
be dated from the adjustment rather than from the 
date of service of the proofs.?® 

Waiver. The provision for a specified time in 
which to make payment after furnishing the proofs 
is waived by a waiver of such proofs;*° and it has 
been held that the loss is then payable within the 
specified time after such waiver.*t 

[§ 611] 2. Place of Payment. Where no place 
is stipulated for payment of loss it will be re- 
garded as payable in the-state,s? and at the head 
office of the insurer.** 

[§ 612] 38. To Whom Made.** As a general 
rule the insurer will be discharged from liability 
if it makes payment of the insurance money to 


Co., 23 N. Y. Super. 537 [aff 39 N. Y. 
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| 


the requirement of an appraisement 


Lt 


[$§ 610-612 


the person who by the terms of the policy is en- : 


titled to receive payment;*> or if it makes pay- 
ment to one who under the circumstances is au- 
thorized to receive the money for the insured.*® This 
rule applies notwithstanding any arrangement be- 
tween the insured and a third person, of which 
the insurer has no knowledge, and by which the 
third person is entitled to receive the amount of 
the insurance.** 

Policy payable to: third person. Jf the policy 
is made payable to a third person, either originally 
or by indorsement with consent of the insurer after- 
ward, payment must be made to such person in or- 
der to perform the contract with the insured,®* and 
if the' insurer has knowledge of the right of the 
third person to receive the proceeds, it cannot 
discharge itself from liability to such person by 
making payment to another who is not entitled to 
receive it.° 

[§ 613] 4. Method or Medium of Payment. In 
accordance with the rules relating to the method or 
medium of payment generally,*? payment of the 
loss, under a fire insurance policy, may generally 
be made in any method by which a debt may be 
discharged.44. Payment by draft, if accepted, will 
constitute sufficient payment,*? unless the draft is 
subsequently repudiated by the insurer;#* but the 
insurer may set up the fact that the draft was 

Franklin F. Ins, 


45, 100 AmD 400] (from date of ad- 
justment of preliminary proofs of 
loss). 

Oh.—Kirk v. Ohio Valley Ins. Co., 
8 Oh. Dec. (Reprint) 182, 6 CincL 
Bul 200. 

Pa.—German-American Ins. Co. v. 
Hocking, 115 Pa. 398, 8 A 586; Ken- 
oer Nat. Bank v. Yerkes, 86 Pa. 


Special damages for failuzve to pay 
within specified time see infra § 796. 
Time to sue see infra §§ 666-677. 

25. Cargill v. Millers’, etc., Mut. 
Ins. Co., 33 Minn. 90, 22 NW 6. 

26. Boston Universalists Second 
Soc. v. Royal Ins. Co., 221 Mass. 518, 
109 NE 384, AnnCasl1917E 491. 

27. Huchberger v. Home F. Ins. 
Cog 12h. ..Cas: No. 6,825.55 Biss: 
106; AYtna Ins. Co. v. McLead, 57 
Kan, 95, 45 P 73, 57 AmSR 320; State 
Ins. Co. v. Maackens, 38 N. J. L. 
564; McNally v. Phcenix Ins. Co., 137 
N. Y. 389, 33 NE 475 [rev 16 NYS 
696]; Clover v. Greenwich Ins. Co., 
101 N, Y. 277, 4 NB 724. 


28. Lancashire Ins. Co. v. Bar- 
Taras rst a Weds 702,40 49. sCCA 559: 
Schrepfer v. Rockford Ins. Co., 77 


Minn. 291, 79 NW 1005. 

[a] Thus where the policy pro- 
vides that the loss shall be payable 
sixty days after the delivery of 
proofs, and does not make the award 
of appraisers a part of the proofs, 
the damages are due immediately 
after the filing of an award subse- 
quent to the expiration of the sixty 
days. Lancashire Ins. Co. v. Bar- 
nard, 111 Fed. 702, 49 CCA 559. 

29. Field v. Insurance Co. of 
North America, 9 F. Cas. No. 4,767, 
6 Biss. 121; Knickerbocker Ins. Co. 
v. Gould, 80 Ill. 388; Hastings v. 
Westchester F. Ins. Co., 73 N. Y. 141; 
Hatton v. Provincial Ins. Co., 7 U. C. 
CARiesad: 

30. Continental Ins. Co. v. Wick- 
ham, 110 Ga. 129, 35 SE 287; Riggio 


v. Fidelity-Phenix F. Ins. Co., 190 
Mo. A. 592, 176 SW 280; Hartford 
F. Ins. Co. v. Landfare, 63 Nebr. 


559, 88 NW 779; Badger v. Phcenix 
Ins. Co., 49 Wis. 396, 5 NW 848. 

31. Badger v. Phcenix Ins. Co., 49 
Wis. 396, 5 NW 848. 

[a] Thus if proofs are waived by 


or examination, the loss is payable 
at least within sixty days after the 
completion of such appraisement or 
examination. Badger v. Phcenix Ins. 
Co., 49 Wis. 396, 5 NW 848. 

32. Moshassuck Felt Mill Vv. 
Blanding, 17 R. 1. 297, 21 Av538. 

33. Burson v. German Union Ins. 
Go (107 Ont Dew28 8.16 (Ont WR pads 
Glark v5 _Unionwe) Ins, Co. 10" Ont. 
Pr. 313. But see Curnow v. Phoenix 
Ins. Co., 37 S. C. 406, 16 SEH -132, 34 
AmSR 766 (holding that a stipulation 
that the loss shall be payable sixty 
days after proofs have been received 
at the home office does not imply 
that the loss is payable at the home 


office). 

34. Right to proceeds see supra 
§§ 581-690. 

35. Me.—Burns v. Collins, 64 Me. 


215. 
Md.—Wm. Skinner, etc., Ship- 
Building, ete., Co. v. Houghton, 92 


Md. 68, 48 A 85, 84 AmSR 485. 
| Mo.—Clark v. German Ins. Co., 84 
Mo. A. 243. 

N.. Y.—Smith v. Agricultural Ins. 
Co., 6 NYSt 127. 

Ss. C—Swearingen v. Hartford F. 
Ins. Co., 56 S. C. 355, 34 SH 449. 

Can.—Imperial F. Ins. Co. v. Bull, 
18)).6an’ SiC69t fafi 25) Ont A; 
421 (aff 14 Ont, 322)]. 

36. Slocomb v. Merchants’ Mut. 
Ins. Co., 24 La. Ann. 291; Braden v. 
Louisiana State Ins. Co., 1 La. 220, 
20 AmD 277; Erick v. Johnson, 6 
Mass. 198. . 

87. Burns v. Collins, 64 Me. 215; 
Wm. Skinner, ete, Ship-Building, 
etc., Co. v. Houghton, 92 Md. 68, 48 
A 85, 84 AmSR 485; Stearns v. 
Quincy Mut. F. Ins. Co., 124 Mass. 
61, 26 AmR 647. See Bethune v. 
Neilson, 2 Cai. (N. Y.) 139 (holding 
that a broker to whom the insured 
delivered the policy for adjustment 
was not authorized to receive pay- 
ment). 

38. U. S.—Bates v. Equitable F. 
& M. Ins. Co., 10 Wall. 33, 19 L. ed. 
882. 

Mo.—Griswold v. American Cent. 
Ins. Co., Mo. A. 97 [aff 70 Mo. 
654]. 

N. J.—Milliken v. Woodward, 64 
N. J. L. 444, 45 A 1796; Martin v. 


Co.,. 38, N.= dag 

140, 20 AmR 372. 

N. Y.—Frink v. Hampden Ins. Co., 
45 Barb. 384. 

S. C.—Swearingen v. Hartford F. 
Ins. Co., 56 S. C. 355, 34 SE 449. 

Wis.—Williamson vy. Michigan F. 
& M. Ins. Co., 86 Wis. 393, 57 NW 
46, 39 AmSR 906. 

39. Grange Mill Co. v. Western 
Assur. Co., 118 Ill. 396, 9 NE 274: 
Haskell v. Monmouth F. Ins. Co., 52 


Me. 128; Cromwell v. Brooklyn F. 
Ins. Co., 44 N. Y. 42, 4 AmR 641; 
Ebensburg Bldg., ete, Assoc. v. 


ry ee neetes F. Ins. Co., 28 Pa. Super. 
[a] Payment to mortgagor by 
mistake.—The mortgage clause in 
the standard fire policy is notice to 
the company of the rights of the 
mortgagee, and, if the company by 
mistake pays the amount of the pol- 
icy to the mortgagor, it will still 
be liable to the mortgagee. Hbens- 
burg, Bldy., ete, Assoc. v. Westches- 
ter EF... Ins? Co.,, 28 Pa... Super. 341. 
a See Payment [30 Cyc 1187 et 
seq]. 
41. Kern Brewing Co. v. Royal 
Ins. Co., 127 Mich. 39, 86 NW 388. 
42. Kern Brewing Co. v. Royal 
Ins. Co., 127 Mich. 39, 86 NW 488; 
McArdle v. German Alliance Ins. Co., 
183 N. Y. 368, 76 NE 337. 
_{a] Rule applied.—Where plain- 
tiff accepts a draft from an insur- 
ance agent in payment of a loss un- 
der a policy, and signs a receipt in 
full, knowing that the company had 
instructed the agent to deliver the 
draft to him only on condition that 
plaintiff should receipt in full for all 
claims against the company, he is 
concluded from recovering any bal- 
ance claimed against the company 
under the policy, although at the 
time of signing the receipt he ver- 
bally reserved the right to sue for 
such balance. Kern Brewing Co. v. 
Royal Ins. Co., 127 Mich. 39, 86 NW 
_ 43. Insurance-Co. of North Amer- 
ice v. Osborn, 26 Ind. A. 88, 59 NE 
{a] Ilustration—Where an _ in- 
surance company, in settlement of a 
loss, delivers to the insured its draft, 
and subsequently repudiates the set- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 613-615] 


procured by false and fraudulent proofs as a de- 
fense to an action thereon.*4 

Advancements. It has been held that any trans- 
action by which the insurer or its agent advances 
to the insured or his agent, either directly or in- 
directly, a sum equal to the loss claimed consti- 
tutes payment,*® even though the insured agrees to 
repay the amount to the insurer, if he recovers it 
from another as being primarily liable;4® and this 
rule applies, although there is an express stipula- 
tion in the policy requiring such advancement as a 
loan at all events.47 But on the other hand it has 
been held that if such advancement is made on the 
express condition that the insured present his claim 
to the person responsible for the loss and refund 
the amount recovered it does not constitute pay- 
ment.*® 

Loss in foreign country. Where the loss occurs 
in a foreign country, the damages should be es- 
timated in the currency of that country and its 
equivalent determined in the place where the ad- 
justment is made.*® 

[§ 614] ©. Release 5°—1. By Insured. Where 
the amount due on the policy is liquidated, a pay- 
ment by the insurer and receipt by the insured of 
a less sum does not operate as a satisfaction and 
release thereof, unless there is a new considera- 
tion ;>4 and the payment of a sum for a distinct loss 
forms no consideration for a discharge of liability 
in respect to insurance on other property ;°? and like- 
wise the liquidation of a claim against one company 
1s no consideration for an agreement releasing an- 
other company.®? But where the loss under an 
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open policy is unliquidated, the acceptance of a 
less amount than that claimed operates as an ac- 
cord and satisfaction of the whole.5¢ If the loss is 
payable to one of two persons jointly, a release by 
one will relieve the insurer from liability to the 
other;°> but a release as to the proportionate in- 
terest of one or more of several persons to whom 
the policy was issued does not discharge the in- 
surer as to an insured person who did not join in 
the release.5® A release covering a loss under a 
specified policy does not affeet the insurer’s labil- 
ity under another policy,>? unless the insured ac- 
cepts the payment as a satisfaction of his entire 
claim under both policies.®* So also, where two dis- 
tinct items of property are insured by one policy, 
a release on payment of the loss as to one item 
does not bar a recovery for a subsequent loss in 
regard to the other item.>° 

Rebuilding. The fact that the insured with an- 
other’s aid has rebuilt the property does not release 
the insurer from liability on the policy, since there 
iS no compensation to the insured for the loss 
against which the policy was taken.®° 

[§ 615] 2. By Satisfaction from Third Person. 
As the contract of insurance is for indemnity, if 
the insured receives satisfaction or part satisfac- 
tion for his loss from another source, as for in- 
stance from a wrongdoer who has caused the loss, 
or from other insurance,®? the amount so received 
will be applied in full or partial discharge of the 
policy; and since the insurer, in case it pays the 
loss, is entitled to subrogation against the person 
who was responsible therefor, if the insured either 


tlement, refuses to pay the draft, | Ins. Co., 56 N. Y. 354, 15 AmR 424. company on account of the same fire 
and denies all liability, the insured 53. Western Massachusetts Ins. } arising under other policies. Post v. 
may treat the draft as worthless,|Co. v. Duffey, 2 Kan. 347. 4Htna Ins. Co., 43 Barb. (N. Y.) 351. 
and proceed to enforce payment of 54. Riggs v. Home Mut. Fire 59. Moore v. Hibernia Ins. Co., 9 


the policy, as if no attempted set- 
tlement had been made. Insurance 
Co. of North America v. Osborn, 26 


Ind. A. 88, 59 NEY 181. Sysy 

44. Miller v. Iron City Mut. F./ Mo. A. 108. 
Ins. Co., 4 Pa. Super. 605 56. 

45. Deming v. Merchants’ Cotton-| ble, 50 Ill. 332. 
Press, ete., Co., 90 Tenn. 306, 17 SW [a] 


89, 13 LRA 518; Lancaster Mills v. 
Merchants’ Cotton-Press Co., 89 
Tenn. 1, 14 SW 317, 24 AmSR 586. 
46. Deming y. Merchants’ Cotton- 
Press, ete., Co., 90 Tenn. 306, 17 SW 
89, 13 LRA 518; Lancaster Mills v. 
Merchants’ Cotton-Press_ Co., 89 


of the 


tionate interest 


Protection Assoc., 
39 SE 614 [quot Cyc]. 
Accord and Satisfaction § 
Ridge v. Home Ins. 


Lumberman’s Ins. Co. v. Pre- 


Where a policy was issued to 
three persons, and a loss having oc- 
curred the insurer proposed to two 
insured that it 
them a given sum if they would re- 
lease the entire policy, or a less sum 
if they would release their propor- 


61 S. C. 448, 457, 
See generally 


108, 
Co., 64 


La. A. (Orleans) 94; Redfield v. Hol- 
land Purchase Ins. Co., 56 N. Y. 
354, 15 AmR 424, 

60.. Keane v. Century F. Ins. Co., 
150 Iowa 658, 130 NW 724. 

61. U. S—New England Mut. Mar. 
Ins. Co. v. Dunham, 18 F. Cas. No. 
10;155,03) Cliff. 332, 7374 Pafies Ra Cals: 
No. 4,152]. 

Ala.—Atna Ins. Co. v. Hann, 196 
Ala. 2324,, 72 S 48. 

Colo.—Weaver vy. New Jersey Fi- 
delity, Tete. Goss 56. Colow ail 2rd: 
136 P 1180, 51 LRANS 414 [cit Cyc]. 

Ill.—Pontiac Mut. County F., etc., 


would pay 


in the insurance 


Tenn. 1, 14 SW 317, 24 AmSR 586. 
47. Deming v. Merchants’ Cotton- 
Press, etc., Co., 90° Tenn. 306, 17 SW 
89, 18 LRA 518; Lancaster Mills v. 
Merchants’ Cotton-Press  Co., 89 
Tenn. 1, 14 SW 317, 24 AmSR 586. 
48. Kalle v. Morton, 156 App. Div. 


52%, 141 NYS 374 [aff 216 N. Y. 655 
mem, 110 NE 1043 mem]. 
49. Burgess v. Alliance Ins. Co., 


10 Allen (Mass.) 221. 

50. Release generally see Release 
[34 Cye 1039]. 

51. C. H. Brown Banking Co. v. 
Baker, 99 Mo. A..660, 74 SW 454; 
Redfield v. Holland Purchase Ins. 
Co., 56 N. Y.- 354, 1& AmR 424. iSee 
generally Accord and Satisfaction 

40. 

[a] Tlustration.—Where an_ in- 
surance company pays an undisputed 
claim for a loss of property insured 
speciaily for that sum, and receives 
a writing declaring that it was in 
full satisfaction for the loss cancel- 
ing the full amount on the policy, 
the instrument is not a technical re- 
lease, and plaintiff in an action to 
recover the amount ee ee 
other property may meet i v show- 
ing entre consideration. Redfield 
v. Holland Purchase Ins, Co., 56 
N. Y. 354, 15 AmR 424. 

52. Redfield v. Holland Purchase 


money, and they accepted the lat- 
ter proposition and signed a paper 
which the insurer represented to be a 
release of only their two-thirds in- 
terest, when in fact by its terms it 
was a release of the entire policy, 
the release did not discharge the ob- 
ligation on the policy as to the in- 
sured person who did not join in 
the release, he having had no knowl- 
edge of its execution. Lumberman’s 
Ins. Co. vi; Preble, 50 Lil. 332. 
57. Poste iver “tna, Ms.) Co, 43 
Barb. (N. Y.) 351; Dallas v. Guardian 


PiinssvCo wills SiyrGuy 492, el 0L BSE 
859. 

58. Post v. Atna Ins. Co. 43 
Barb. (N. Y.) 351; Dallas v. Guard- 


ian F. Ins. Co., 113 S. C. 492, 101 SH 
859. 

[a] General xelease in terms.— 
Where the object of a release exe- 
cuted: by insured and indorsed on 
the back of the policy on settling it 
with the insurer was merely to se- 
cure the discharge of the debt men- 
tioned in the release and the sur- 
render and cancellation of the policy 
creating it, the fact that the release 
recited that the money was received 
‘Gn full satisfaction of all loss or 
damage by fire which occurred on” 
a certain date would not extend the 
release to claims against the same 


Ins. Co. v. Sheibley, 203 Ill. A. 527, 
530 [aff 279 Ill, 118, 116 NE 644, 
and..cit. Cye], 

Iowa.—Kennedy v. Iowa State Ins. 
Co., 119 Iowa 29, 91 NW 8381; Chick- 
asaw County Farmers’ Mut. F. Ins. 
ae v. Weller, 98 Iowa 731, 68 NW 

Kan.—Atchison, ete, R. Co. v. 
Neet, 7 Kan! Ai. 495, 54. P 184. 

Md.—Svea Assur. Co. vy. Packham, 
92 Md. 464, 48 A 359, 52 LRA 95. 

Mo.—Smith v. Phoenix ins. Co., 181 
Mo. A. 455, 168 SW 821. 

N. Y.—Connecticut F. Ins. Co. v. 
Eries R (Cos 73: Ney. 899 29° Aamir 
171 [rev 10 Hun 59]. 

N. C.—Fidelity Ins. Co. v.’ Atlantic 
Coast Line R. Co., 165 N. C. 136, 142, 
80 SE 1069, AnnCas1915D 200 [cit 


Cyc]. 

Pa.—Haldeman vy. Dublin Mut. 
Ins.,.ete), Co.) 164Pa. Dist7 62; 
Tex.—Maryland Motor Car _ Ins. 


Co; 
1011. 

Wis.—Sims v. Mutual F. Ins. Co., 
101 Wis. 586, 77 NW 908. 

Ont.—Ferguson vy. Eyer, 43 Ont. 
L. 190; Kirton v. British Assur. Co., 
10 OntWR 498. 

62. Norwich Union F. Ins. Soe. 
v. Wellhouse, 113 Ga. 970, 39 SE 397; 
Williamsburg City F. Ins. Co. v. 


vy. Haggard, (Civ. A.) 168 SW 


454 [26C.J.] 


wholly or partially releases such person from liabil- 
ity, the insurer to that extent is relieved from its 
But an insurer is not 
entitled to the advantage of insurance money paid 
by another insurer under a policy which is invalid.** 
So also, where the liability of the different insurers 
is pro rata, a release of one will not relieve another 
from the payment of its share;® nor, in such a 
ease, will an overpayment by one insurer relieve 
another from its share of the liability.®® 
the policy the insurer is liable only for the amount 


liability under the policy.®® 


of the loss remaining unsatisfied 


ance, but is not entitled to contribution from sub- 
sequent insurance, the insurer cannot claim advan- 
tage of an indemnity paid by a subsequent insurer.** 

[§ 616] D. Recovery of Payments Made.°* In 
accordance with the rules relating to recovery of 
payments in general,®® the insurer cannot recover 
back insurance money which it has voluntarily paid 
with a full knowledge of all the facts, and without 
any fraud or misrepresentation on the part of the 
person to whom it has been paid.‘° But the insurer 
may recover back money which it has paid to the 
insured by reason of fraud or false representations 


Gwinn, 88 Ga. 65, 13 SE 837; McCor- 
mack v. Equitable F. Ins. Co., 102 
SCL a3, Sous) L059% 

63. See infra § 623. 

64. Knapp v. North Wales Mut. 
Live Stock Ins. Co., 11 Montg. Co. 
Ba.) AN9: 

65. Good v. Buckeye Mut. F. Ins. 
Co., 43 Oh. St. 394, 2 NE 420. 


66. Fitzsimmons v. New Haven 


City F. Ins. Co., 18 Wis. 234, 86 AmD 
761. 

67. Palmer v. Great Western Ins. 
Co., 10 Misc. 167, 30 NYS 1044 [aff 
153 N. Y. 660 mem, 48 NE 1106 mem]. 

68. Recovery after satisfaction 
from third party see infra § 624. 

ae See Payment [380 Cyc 1298 et 
seq]. 

70. Whitehurst v. Mason, 140 Ga. 
148, 78 SE 938; Nebraska, etc., Ins. 
Co, v. Segard, 29 Nebr. 354, 45 NW 
681. 

71. Ga—Rome Grocery Co. v. 
Greenwich Ins. Co., 110 Ga. 618, 36 
SE 63. 

Ill—McConnel v. Delaware Mut. 
Safety Ins. Co., 18 Ill. 228. 

Mass.—Palatine Ins. Co. v. Kehoe, 
210 Mass. 426, 96 NE 1099; Mer- 
chants’ Ins. Co. v. Abbott, 131 Mass. 
397; Berkshire Mut. F. Ins. Co. v. 
Sturgis, 13 Gray 177. 

Mich.—Johnson v. Continental Ins. 
@o;,) 39 Mich! 33. 

Minn.—Home Ins. Co. v. Minne- 
apolis, ete., R. Co., 71 Minn. 296, 74 
NW 140. 

Tenn,—Teutonia Ins. Co. v. Bus- 
sell, (Ch.) 48 SW 708. 

fa] Tustration.—Where the in- 
sured, in preparing and verifying 
proof of loss, knowingly misrepre- 
sents ‘material facts concerning the 
property claimed to have been de- 
stroyed with the intent that the in- 
surer should act thereon, and the 
insurer is thereby deceived and in- 
duced to pay a certain sum in Settle- 
ment of the loss, the insurer is en- 
titled to recover it in an action for 
deceit. Palatine Ins. Co. v. Kehoe, 
210 Mass.’ 426, 96 NE 1099. 

72. Mass.—Morrison Vv. Boston 
Ins. Co., 234 Mass. 453, 125 NE 698. 

Mich.—Hurd y. St. Paul Fv. & M. 
Ins. Co., 39 Mich. 448; Johnson v. 
Continental Ins Co., 39 Mich. 33. 

Mo.—Columbus Ins. Co. v. Walsh, 
18 Mo. 229. 

N. Y.—Phecenix Ins. Co. v. Parsons, 
129 N. Y. 86, 29 NE 87; Elting v. 
Scott, 2 Johns. 157. 

Tenn.—Teutonia Ins. Co. v. Bus- 
sell, (Ch.) 48 SW 7038. 
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in good faith.’* 
If under 


by prior insur- 
Procedure. 


equity.7® 


to them.? 


[a] Illustrations —(1) One who 
effects a settlement with an insur- 
ance company under a policy condi- 
tioned to be void in case other in- 
surance on the property is taken, 
knowing that the company is igno- 
rant of the breach of the condition, 
is deemed to have conspired to de- 
fraud the company and may be com- 
pelled to refund the amount paid. 
Teutonia Ins. Co. v. Bussell, (Tenn. 
Ch.) 48 SW 708. (2) If the in- 
sured had no insurable interest in 
the property, the policy never at- 
tached, and he cannot recover on a 
draft given in settlement for the 
loss, and even if the draft has been 
honered, the insurer on discovery of 
the lack of insurable interest and 
consequent fraud may sue to recover 
the money back. Morrison v. Bos- 
ton Ins. Co., 234 Mass. 453, 125 NE 
698. 

73. Home Ins. Co. v. Murphy, 182 
NYS 668. 

74. Merchants’ Ins. Co. v. Abbott, 
131 Mass. 397. 

{a] TIllustration.—Where through 
a fraudulent adjustment the in- 
surer acknowledged its liability to 
the insured for a claim for which 
it was not in fact liable, and after- 
ward by the direction of the insured 
paid the amount of the claim to a 
creditor, the insurer could not re- 
cover from the creditor the amount 
so paid, not exceeding the amount 
of his claim against the insured. 
Merchants’ Ins. Co. v. Abbott, 131 
Mass. 397. 

75. Home Ins. Co. v. Murphy, 182 
NYS 668; Fitzsimmons vy. City F, Ins. 
Co., 18 Wis. 234, 86 AmD 761. 

[a] Effect of payment to mort- 
gagee.—The right of the insurer to 
recover back from the owner of in- 
sured property part of the money 
paid on a policy issued to such 
owner, the loss, if any, being payable 
to a mortgagee, is not affected by 
the payment having been made to 
the mortgagee, the payment having 
been made under a contract between 
plaintiff and defendant, and having 
been for the account and benefit of 
defendant. Home Ins. Co. v. Mur- 
phy, 182 NYS 668. 

76. Western Assur. Co. v. Towle, 
65 Wis. 247, 26 NW 104. 

77. Palatine Ins. Co. v. Kehoe, 210 
Mass. 426, 96 NE 1099 (deceit); New 
Hampshire F. Ins. Co. v. Healey, 151 
Mass. 537, 24 NE 913. See generally 
Money Paid [27 Cye 832]; Money 
Received [27 Cye 847]; Payment [30 
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on the part of the insured, of which it had no knowl- 
edge,71 or which it has paid under the mistaken 
belief that the policy was valid, whereas it was in 
fact void by reason of some act by the insured ;** or 
which it has paid on even an innocent misstatement 
of the insured.”* 
the insured’s assignee who has received the money 


Such recovery cannot be had from 


Excess. If through fraud or mistake the insurer 
pays more than its share of the loss,’° or more than 
the amount of the actual loss,’® it may recover the 
excess of the insured to whom it was paid. 
Recovery of such payments, as in the 
ease of the recovery of money paid generally, may 
be had by an action at law,’ and not by a bill in 
A joint action against the insured and. 
his ereditor as assignee will not lie to recover a 
payment, although it was made by a jeint check 
The insurer need not return the receipts 
for the amount which it has paid before bringing 
suit to recover such amount.*®? 
ply in an action for the recovery of money paid 
generally govern in regard to the pleadings,® eyi- 
dence,®? and trial.°* : 


The rules which ap- 


Cyeit3231. 

78. Charleston Ins. Co. v. Potter, 
3 8S. C. Eq. 6. See generally Equity 
§ 35; Payment [30 Cye 1323]. 

79. Merchants’ Ins. Co. vy. Abbott, 
tie Mass. 433%: ° 

80. Johnson vy. 
Co., 39 Mich. 33. 
_81. Cortinental Ins. Co. v. Phil- 
lips, 83 Wis. 354, 53 NW 774. See 
generally Money Received [27 Cye 
877]; Payment [30 Cye 1324]. 

{a] Amendment.—In an action to 
recover money paid by mistake, 
amendments to the complaint charg- 
ing that defendant made false and 
fraudulent representations, with in- 
tent to deceive and defraud plaintiff, 
are material, and should be allowed. 
Continental Ins. Co. y. Phillips, 83 
Wis. 354, 53 NW 774. 


Continental Ins. 


82. Rome Grocery Co. v. Green-- 


wich Ins. Co., 110 Ga. 618, 36 SE 
63; New Hampshire F. Ins. Co. v. 
Healey, 151 Mass. 537, 24 NE 913; 
Berkshire Mut.-F. Ins: Co. v. Stur- 
gis, 13 Gray (Mass.) 177; Phoenix 
Ins; .Co” v.2'Parsons,)/129 “NSPS 86- 
29 NE 87; Elting v. Scott, 2 Johns. 
CN. Y.) 157. See generally .Money 
Received [27 Cyc 882]; Payments [30 
Cyc 1325], 

{a] The burden of proving (1) 
the fraud and that the payment was 
made without knowledge thereof is 
upon the insurer. Rome Grocery Co. 
v. Greenwich Ins. Co., 110 Ga. 618, 
36 SE 63; Berkshire Mut. F. Ins. 
Co. v. Sturgis, 13 Gray (Mass.) 177. 
(2) Such evidence must consist of 
proof showing that, because of the 
fraud of the insured, the policy was, 
ab initio, void, or that after it issued 
he was guilty of conduct either 
vitiating the policy, or rendering it 
unconscionable for him to receive 
money thereon, and fraudulently con- 
cealed from the company, at the time 
of receiving payment, the fact that 
he had been guilty of such conduct. 
Rome Grocery Co. v. Greenwich Ins. 
Co., supra. 

83. Berkshire’ Mut. F. Ins. Co. v. 
Sturgis, 13 Gray (Mass.) 177; Hurd 
v. St. Paul FE. & M. Ins.--Co., 39 
Mich. 443. See generally Money Re- 
ceived [27 Cyc 885]; Payment [30 
Cycenri3254. 

[a] Instruction held erroneous: 
In that it failed to submit directly 
to the jury both the falsity of a 
representation and defendant’s knowl- 
edse that it was false. Berkshire 
Mut. F. Ins. Co. v. Sturgis, 13 Gray 
(Mass.) 177. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 617-618] 


[§ 617] 5. 


84. Contribution: 

In general see Contribution 13 C. J. 
p 820. 

Between sureties see Principal and 
Surety [32 Cyc 276 et seq]. 


85. See supra § 615. 

86. U. S.—Royster v. Roanoke, 
ete., SS. Co., 26 Fed. 492; Thurston 
Vv. ‘Koch, 23 EF. Cas.” No. . 14,016, 74 
Dall. 348. 


Conn.—Schmaelzle v. London, etc., 


“BH In's! “Cos 75) (Conn. 397,..53) A, 8638, 


96 AmSR 233, 60 LRA 536. 


Ga.—Williamsburg City F. Ins. 
ee v. .Gwinn, 889 Ga. 65). 13° SE 

Tll.—Peoria M. & F. Ins. Co. v. 
Lewis, 18 Ill. 553. 

Ky.—London, ete, EF. Ins. Co v. 
Turnbull, 86 Ky. 230, 5 SW 542,. 9 
Kyl 544. 


La.—Millaudon v. Western M. & 
Ky Ins: Co:, 9. la. 27,29 AmD, 433. 

Md.—Hough v. People’s F. Ins. 
Co., 36’ Md. 398; Baltimore F. Ins. 
Co. v. Loney, 20, Md. 20; Whiting v. 
Se Mut. Ins. Co., 15 Md. 

hie 

Mass.—Wiggin v. Suffolk Ins. Co., 
18 Pick. 1455729 AmD 576. 

Mo.—Clem v. German Ins. Co., 386 
Mo. A. 560. » 

NE Ye—Morrell -v. irvine = We Ins: 
Co., 83 N. Y. 429, 88 AmD 396; Lucas 
v. Jefferson Ins. Co., 6 Cow. 635. 

Ohi—National ins. Co,-yv.).Den- 
nison, 93 Oh. St. 404, 113 NE 260, 
LRA1916F 992; Harris v. Ohio Ins. 
Co. 5 Ob. (466. 

Pa.—Meigs v. Insurance Co. of 
North America, 205 Pa. 878, 54 A 
1053; Clarke v. Western Assur. Co., 
146 Pa. 561, 23 A 248, 28 AmSR 
S20, etoe RAS hen PLOW Ziegler Co. 
v. Commercial Union Assur. Co., 38 
Pa. Super. 532; Herr vy. Greenwich 
Ins. Co., 20: Pa. Super. 169. 

Tenn.—Deming vy. Merchants’ Cot- 
ton-Press, etc., Co., 90 Tenn. 306, 17 
SW 89, 13 LRA 518. 

Eng.—North British, ete. Ins. Co. 
v. London, etc., Ins. Co., eh. D. 
569. 

“Contribution.”—In insurance 
law, the term “contribution” has a 
fixed legal meaning; it is a principle 
sanctioned in equity, and arises be- 
tween coinsurers only, ‘permitting 
one who has paid the whole loss to 
obtain contribution from other in- 
surers, who are also liable therefor. 
National F. Ins. Co. v. Dennison, 93 
Oh. St. 404, 113 NE 260, LRA1916F 


992. 4 ; 
87. U. S.—Rochester German Ins. 


“Co. v. Schmidt, 175 Fed. 720, 99 CCA 


296, 162 Fed. 447, 89 CCA 333. 


Contribution between Insurers.*4 
Where there are concurrent policies, as the insured 
is entitled only to indemnity, if he recovers his 
full loss from one insurer, he thereby releases any 
other insurer which may be liable for the same 
loss;®° but the insurer which is thus compelled to 
pay more than its proportionate share of the loss, 
for which all the insurers are liable, may compel 
contribution from the other insurers so as to make 
the loss fall upon them equitably in proportion to 
the insurance carried, under the same principle by 
which contribution is allowed as among cosureties.®° 

Pro rata liability. Where each policy stipulates 
to pay the proportion of the loss which the amount 
insured by it bears to the whole amount of insur- 
ance on the property, the contracts are independent, 
and each insurer binds itself to pay its own propor- 
tion without regard to what may be paid by others 
and no right of contribution exists in favor of either 
of them;**? unless they enter into an independent 
agreement among themselves in respect to adjusting 
and apportioning the loss, and through mistake the 
adjustment and apportionment is so made that one 
or more of them are compelled to bear a larger 
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clause.®? 


Cal.—Fireman’s Fund Ins. Co. v. 
Palatine Ins. Co., 150 Cal. 252, 88 P 
907. 


Md.—Hanover F. Ins. Co. v. Brown, 


77 Md. 64, 25 A 989, 27 A 314, 39 
AmSR 386. i 

N. Y.—Lucas vy. Jefferson Ins. Co., 
6 Cow. 635. ; 


Vt.—Citizens’ Sav. ‘Bank, etc., Co. 
v. Fitchburg Mut. F. Ins. Co., 86 
Vt. 267, 84 A 970. 


Eng.—North British, etc., Ins. Co. 
v. London, etce., Ins. Co., @h? iD: 
Doo 

Ont.—McCausland v. Quebec F. 


Ins. Co., 25 Ont. 330. 
Liability in case of concurrent in- 
surance see supra §§ 463-466. 


88. Fireman’s Fund Ins. Co. v. 
Palatine Ins. Co., 150 Cal. 252, 88 P 
907. 

89. Lucas v. Jefferson Ins. Co., 6 
Cow, CN, IY)n 635. 


90. Subrogation generally see 
Subrogation [37 Cyc 361]. 

91. See supra § 615. 

92. U. S.— Liverpool, etc. Steam 
Co. v. Insurance Co. of North Amer- 
Lea, 129 "Ue Se 4649 9) St. 4805 ¥e2ii: 
ed. 800; Liverpool, ete, Steam Co. 
vo. Phenix Ins-Cos 129A. MSA e397) 
9 SCt 469, 32 L. ed. 788; Phoenix Ins. 
Cos Waeebrie, ete Transp. Col SLT 
WH Senolos ss 6 Ss Ot. 00, a0 pled. 
973; Garrison v. Memphis Ins. Co., 19 
How. 312, 15 L..ed. 656; Southern R. 
Co. v. Blunt, 165 Fed. 258; Sea Ins. 
Co." vo. Vicksburg, “ete., $59 
Fed. 676, 
925; The Sydney, 
dism 139 U. S. 331, 11 SCt 620, 35 
L. ed. 177]; The Montana, 22 Fed. 
Tb. 22) selateht. ive satt 129) Uris: 
397, 9 SCt 469, 32 L. ed. 788]; The 
Montana, 17 Fed. 377; Mutual Safety 
Ins. Co. v. The George, 17 F. Cas. No. 
9,981, Olcott 89; The Planter, 19 F. 
Cas. No. 11,207a, 2 Woods 490. 


Ala.—Coffman v. Louisville, etc., 
R. Co., 184 Ala. 474, 63 S 527. 

Aric==Stmluouis, | ete; -RAGCon ty: 
Philadelphia F. Assoc., 55 Ark. 163, 
18 SW 48. 

Cal.—Liverpool, ete, Ins. Co. v. 


Southern Pac. Co., 125 Cal. 434, 58 P 
Oe 

Colo.—British America Assur. Co. 
v. Colorado, etc., R. Co., 52 Colo. 589, 
125 P 508, 1135, 41 LRANS 1202. 

Ga.—Norwich Union F. Ins. Soc. 
v. Bainbridge Grocery Co., 16 Ga. A. 
432, 85 SH 622. 

T1].— Chicago, ete., R. Co. v. Glenny, 
175 Til. 238, 51 NE 896 [aff 70 Ill. 
A. 510]; Pontiac Mut. County F., 
ete., Ins. Co. v. Sheibley, 203 Ill. A. 
527 [aff 279 Ill. 118, 116 NE 644]. 


[§ 618] F. Subrogation °°—1. 
son Bound to Indemnify—a. 
that, if the insured receives satisfaction or part sat- 
isfaction for his loss from a wrongdoer who is re- 
sponsible for the loss, the insurer is to that extent 
released from liability to the insured® results in 
its just application in the further rule that if the 
loss is not satisfied by the third person thus le- 
gally bound for its satisfaction, and the insurer is 
compelled to pay the loss, it is entitled to be subro- 
gated in equity to the claim of the insured against 
such third person to the extent to which the insurer 
has been compelled to pay for a loss which should 
have been paid by such third person;°? and in some 
jurisdictions this rule is ,expressly prescribed by 
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proportion than they are legally bound to-do, in 
which case they are entitled to recover the excess 
from the other insurers.*®® Vt 
cies one only contains the clause providing for 
a ratable payment, and the others’ not containing 
such clause pay more than their ratable share, they 
will be entitled to a proportionate contribution from 
the underwriters on the policy containing this 


But if of several poli- 


As against Per- 
In General. The rule 


Ind.—Pittsburgh, ete, R. Co. v. 
Home Ins. Co., 183 Ind. 355, 108 NH 
525, AnnCasl1918A 828. 

Iowa.—Gerlach y. Grain Shippers’ 
Mut. F. Ins. Assoc., 156 Iowa 3383, 
1386 NW 691. 

Kan.—Atchison, ete, R. Co. v. 
Neet, 7 Kan. A, 495, 54°P° 1384. 

Me.—Leavitt v. Canadian Pac. R. 
Co., 90 Me. 153; 37 A 886, 38 DRA 
152; Rockingham Mut. F. Ins. Co. 
v. Bosher, 39 Me. 253, 68 AmD 618. 

Md.—Svea Assur. Co. v. Packham, 
92 Md. 464, 48 A 359, 52 LRA’ 95. 

Mass.—Hart v. Western R. Corp., 
13 Metc. 99, 46 AmD 719. 

Mo.—Lumberman’s Mut. Ins. Co. v. 


Kansas City, ete. R. Co., 149 Mo. 
165, 50 SW 281; Smith v. Phenix 
is Co., 181 Mo. A. 455, 168 SW 


Mont.—Caledonia Ins. Co. v. North- 
a Pac. 'R.. :€o,..32> Mont. 46,°79° P 
oO . 

N. J.—Philadelphia Fire Assoc. v. 
Schellenger, 84 N. J. Eq. 464, 94 A 
615 [rev 83 N. J. Hq. 144, 90 A 240]; 
Monmouth County Mut. F. Ins. Co, 
v. Hutchinson, 21 N. J. Eq. 107. 

N. Y.—Platte v. Richmond, ete., R. 
Cot, 108 aN. WW. 13583) 156 INEin893,, 20 
AbbNCas 425, 28 NYWklyDig 283 
[aff 46 Hun 519, 12 NYSt 591]; Con- 
necticut. BY InsiCo.l wv. (riers. 2Co,, 
73 N. Y. 399, 29 AmR 171 [rev 10 
Hun 59]; Moore vy. Taylor, 175 App. 
Div. 37, 161 NYS 480 [rev 157 NYS 
921]; Home Ins. Co. v. Pennsylvania 
R. Co., 11 Hun 182. 

N. C.—Powell v. Wake Water Co., 
171 N. C. 290, 88 SE 426, 430, Ann 
Cas1917A 1302 [cit Cyc]; Fidelity 
Ins. Co. v. Atlantic Coast Line R. 
Co., 165 Ni Cr 186;7805SH) 1069, .Ann 
Casi915D 200; Cunningham y. Sea- 
boaradyAir pine WR: . Coss fOr ING: 
427, 51 SE 1029, 2 LRANS 921; Ham- 
burg-Bremen F. Ins. Co. v. Atlantic 
Coastighines-R. «Co,;4:32" Ni Cunt, w43 
SE 548. 

Oh.—Norwich Union FE. Ins. Soc. 
v.. (Stange, W8iOhy Ciny Cts 464559) On: 
Cir, Dec. 5765) Sun’ OilCo, ww. Ohio 
Harmers4| ins) GCongtbopOhacCirneCe. 


| 355, 8 Oh. Cir. Dec. 145. 


Or.—Northwest Door Co. v. Lewis 
Inv..'Co., 92 Or. 186, 180 PP 495; Mil- 
waukee Mechanics’ Ins. Co. v. Ram- 
sey, 76 Or. 570, 149 P 542, LRA1916A 
556, AnnCasi1917B 1132. 

Pa.—Stoughton v. Manufacturers’ 
Natural Gas Co., 165 Pa. 428, 30 A 
1001; Haldeman v. Dublin Mut. Ins., 
ete;, Co.;6 Pas Dist. 61. 

S. C.—Farmers’ Mercantile Co. v. 
Seaboard Air Line R. Co., 102. S. C. 
348, 86 SE 678; Pelzer Mfg. Co. v. 
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statute.°3 But this right may be 


tract;°* and if the insurer, after payment of the 
damages by the wrongdoer, voluntarily pays the pol- 
icy, it cannot maintain an action against the wrong- 


doer.®> 
Against other insurer. 


tion.®? 
When right accrues. 


Sun Fire Office, 86 S. C. 213, 15 SH 
562. 

Tenn.—Cumberland Tel., etc., Co. 
v. Dooley, 110 Tenn. 104, 72 SW 457; 
Deming vy. Merchants’ Cotton-Press, 
éte:, Co., 90 Tenn. 306, 17 SW, 89, 
13 LRA 518; Louisville, etc., R. Co. 
v. Manchester Mills, 88 Tenn. 653, 
14 SW 314; Kentucky M. & F. Ins. 
Co. v. Western, etc., R. Co., 8 Baxt. 
268. ; 

Tex.—Hartford: F. Ins. Co.  v. 
Triplett, (Civ. A.) 223 SW 305, 307 
{quot Cyc]; Philadelphia ‘ire Assoc. 
v. La Grange, etc., Compress Co., 50 
Tex. Civ. A. 172, 109 SW 1134; Hous- 
ton Direct Nav. Co. v. Insurance Co. 
of North America, (Civ. A.) 31 SW 
560, 685. 

Vt.—Brown v. Vermont Mut. F. 
Ins. Co., 183 Vt. 161, 74: A 1061, 29 
LRANS 698; Cushman, etc., Co. v. 
Boston, ete., R. Co., 82 Vt. 390, 73 A 
1073, 18 AnnCas 708. 

Va.—Brighthope R. Co. v. Rogers, 
76 Va, 443. 

Wis.—Allen v. Chicago, etc., R. Co., 
94 Wis. 93, 68 NW 873; Wunderlich 
v. Chicago, ete., R. Co., 938 Wis. 132, 
66 NW 1144. 

Eng.—Pheenix Assur. Co. Vv. 
Spooner, [1905] 2 K. B. 753; West of 
England F. Ins. Co. v. Isaacs, [1897] 
1*Q. “B. 226. 

B. C.—Union Assur. Co. v. British 
Columbia Electric R. Co., Ltd., 21 
B. C. 71, 21 DomLR 62, 30 WestLR 
717, 8 WestWkly 327. 

Que.—Quebec F. Assur. Co. v. St. 
Louis, 1 L. C. 222, 2 Que. Rev. Jud. 
472° faff 7 Moore, P. C..286, 13 Re- 
print 891]. 

[a] Reason for rule.—‘‘The right 
which an insurer, who has paid the 
loss, has. to prosecute for his own 
benefit any person, primarily liable 
to the assured for the injury, is 
not based at all upon the idea that 
he has a vested interest or any 
ownership whatever in the property 
insured, but rather upon the doc- 
trine of subrogation, which is 
founded, not upon contract, but upon 
the relationship of the parties and 
upon equitable principles for the 
purpose of accomplishing the sub- 
stantial ends of justice.” Leavitt v. 
Ganadian. Pac. Rv .Co., 
160, 37 A 886, 38 LRA 152. 

{b] Where buildings are de- 
stroyed by the municipal authorities 
under such circumstances as to ren- 
der the city liable to the owner, the 
insurance company on paying the 
loss is entitled to subrogation 
against the city. Pentz v. Adtna F. 
Ins. Co., 3 Edw. (N. Y.) 341. 

93. See statutory provisions; and 
Hamburg-Bremen F. Ins. Co. v. At- 
lantic Coast Line R. Co., 1382 N. C. 
715, 43 SH 548; Stoughton v. Manu- 
facturers’ Natural Gas Co., 165 Pa. 
428, 30 A 1001. 

94. Philadelphia Fire Assoc. v. 
Schellenger, 84 N. J. Eq. 464, 94 A 
615 [rev 83 N. J. Eq. 144, 90 A 240]. 

{a] Mlustration.—Where the pol- 
icy declares that if the insurer shall 
claim that the fire was caused by the 


This right does not en- 
title an insurer who has paid the loss to be subro- 
gated to the insured’s claim against another in- 
surer,9® the insurer’s remedy being by contribu- 


The insurer’s right of sub- 
rogation does not accrue until full payment of the 
liability which gives rise to such right on the part 
of the insurer ;°8 and where there is no express cove- 


90 Me. 158, } 
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waived by con- 


act or neglect of another, it shall on 
payment of the loss be subrogated to 
the extent of such payment to all the 
rights of the insured against the 
third person, and the insurer pays 
the loss, without claiming that the 
fire was the result of another’s act, 
it thereby waives the right of sub- 
rogation. Philadelphia Fire Assoc. 
v. Schellenger, 84 N. J. Eq. 464, 94 A 
615 [rev 83 N. J. Hq. 144, 90 A 240]. 

95. Connecticut F. Ins. Co. v. 
HPieM tte OOrmwie ON Yo 99,0 cn AIEY 
171 rev. 10 Hun 597: 

96. Austin v. Dixie F. Ins. ‘Co., 
232 Mass. 214, 122 NE 382; Home 
Ins. Co. v. Minneapolis, ete., R. Co., 
71 Minn. 296, 74 NW 140. 

97. See supra § 617. 

98. Ala.—A®tna Ins. Co. v. Hann, 
196 Ala. 234, 72 S 48. 

Colo.—Farmers’ Alliance Mut. F. 
Ins. Co. v. Vallie, 35 Colo. 72, 83 P 
962. 

N. Y.—Kernochan v. New York 
Bowery. Ins.) -Co.,), L7 gIN Yu 4285 
Providence Washington Ins. Co. v. 
Youmans, 82 Misc. 4338, 143 NYS 941. 

Oh.—Newcomb vy. Cincinnati Ins. 
Co., 22 Oh. St. 382, 10 AmR 746; Peo- 
ple’s Ins,. Co. v.. Straehle, 2 Cine. 
Super. 186. 

Or.—Home Mut. Ins. Co. v. Ore- 
On Ro ete. Co. 20) Orcs 56970 26 —P 
857, 23 AmSR 151. 

Eng.—In re Driscoll, [1918] 1 Ir. 
152. 

Ont.—National F, Ins. Co. v. Me- 
Laren, 12 Ont. 682. 

But see Fidelity Ins. Co. v. At- 
lantic Coast Line R. Co., 165 N. C. 
136, 80 SE 1069, AnnCas1915D 200 
(holding that, where an insurer paid 
a loss on property burned by the 
alleged negligence of a railroad com- 
pany, its subrogated right of action 
against the railroad company ac- 
crued at the date of the loss, and 
not at the time of payment). 

99.) ZAbtna sins, 7/.Co.. ve Hann, 296 
Ala. 234, 72 S 48; Farmers’ Alliance 
Mut. Bi.) Ins. .Cos wv. Vallie; 35: Colo: 
72, 83 P 962. And see cases supra 
note 98. 

1. Scandinavian Mut. Ins. Co. v. 
PHICARO: etc., R. Co., (Nebr.) 177 NW 
178. 

{a] MTllustration.—Where the in- 
surance company was under no legal 
obligation to pay for grain destroyed 
by fire set by a railroad engine, be- 
cause the grain was on land other 
than that described in the policy and 
insured’s interest therein was that 
of a part, and not sole, owner, the 
insurance company, by paying such 
loss in accordance with its usual 
custom, did not become subrogated 
to a right of action against the rail- 
road company. Scandinavian Mut. 
Ins. Cod vo Chicarconwete:, 2RArCo,, 
(Nebr.) 177 NW 178. 

2. Application to 
infra § 627. 

3... U.. Si—Southern Rs Co. v. 
Blunt, 165 Fed. 258; Sea Ins. Co. v. 
Vicksburg, ete., R. Co., 159 Fed. 676, 
86 CCA 544, 17 LRANS 925; Svea 
Ins. Co. v. Vicksburg, etc., R. Co., 


carriers see 


[§ 618 


nant in the policy which requires the insured to 
assign to the insurer any claims he may have against 
one whose negligence or fault may have caused the 
loss, no subrogation can be demanded until the in- 
surer has paid the loss.°® 
rogation where the insurer voluntarily pays a loss 
which it is under no legal liability to pay, as not 
being covered by the policy. 

Application te railroads.’ 
caused by the operation of a railroad and the in- 
surer pays the amount of the loss to the insured, 
it is generally held that the insurer is subrogated 
pro tanto to the insured’s rights against the rail- 
road company,* unless the railroad company is given 


So, also, there is no sub- 


Where a loss by fire is 


153 Fed. 774. 

Ala.—Coffman v. Louisville, ete., 
R. Co., 184 Ala. 474, 63 S 527; South- 
ern’ R. Co. v... Stonewall <Ins. )Co:, 
163 Ala. 161, 50 S 940. 

Ark.—St. Louis, ete, R. Co. v. 
Philadelphia Fire Assoc, 55 Ark. 
163, 18 SW 48. 

Colo.—British America Assur. Co. 
Vv. Colorado, sete, “RR. Co.) 52 €elo: 
589, 125 P 508, 1135, 41 LRANS 1202; 
Crissey, ete., Lumber Co. v. Denvaf, 
oreo RR.» Co. 217 Colo, Avr 275. 168.5 

Ga.—Laouisville, ete, R. Co. v. 
Morse, 143 Ga. 110, 84 SE 428. 

Ill. Chicago, ete., R. Co. v. Glenny, 
175 Ill. 238, 51 NE 896 -[aff 70 Til. 
AS 85 LOM. 

Ind.—Pittsburgh, ete, R. Co. v. 
Home Ins. Co., 183 Ind. 355, 108 NE 
525, AnnCasi918A 828; New York, 
etc..nkR. Cov Vv.) Roper, an6 Ines 407, 
96 NE 468, 36 LRANS 952; Phenix 
Ins. Co. v. Pennsylvania R. Co., 134 
Ind. 215, 33 NE 970, 20 LRA 405; 
Pittsburgh, etc. R, Co.’ v. German 
Ins. Co., 44 Ind. A. 268, 87 NE 995. 

Kan.—Atchison, ete, R. Co. v. 
Neet, 7 Kan. A. 495, 54 P 134. 

Me.—Leavitt v. Canadian Pac. R. 
ou 90 Me. 153, 37 A 886, 38 LRA 

Mass.—Hart v. Western R. Corp., 
i3 Mete. 99, 46 AmD 719. 

_ Mo.—Lumbermen’s Mut. Ins. Co. v. 
Kansas City, ete, R. Co., 149 Mo. 
165, 50 SW 281; Smith v. Phenix 
Ins. Co., 181 Mo. A. 455, 168 SW 831; 
Foster v. Missouri Pac. R. Co., 143 
Mo. A. 547, 128 SW 36; Hartford F. 
Hae Co. v. Wabash R. Co., 74- Mo. A. 

Mont.—Caledonia Ins. Co. vy. North- 
ern Pac. R.Co., 32 Mont. 46, 79 P 544. 

N. J.—Weber v. Morris, etc., R. Co., 
35 N. J. L. 409, 10 AnfR 253, 

N. Y¥.—Connecticut F, Ins. Co. v. 
Brie R.-Cog. 13 Ne ¥.0 399)" 29, Amik 
171 [rev 10 Hun 59]; Home Ins, Co. 
v. Pennsylvania R. Co., 11 Hun 182. 

N. C.—Lumbermen’s. Mut. Ins. Co. 
v. Southern R. Co., 179 N. GC. 255, 102 
SE 417; Fidelity Tns. Co. v.' Atlantic 
Coast Line R. Co., 165 N. C. 136, 80 
SE 1069, AnnCas1915D 200; Cunning- 
ham v. Seaboard Air Line R. Co., 139 
N. C. 427, 51 SH 1029, 2 LRANS 921; 
Hamburg-Bremen F. Ins. Co. v. At- 
lantic Coast Line R. Co., 132 N. C. 75, 
43 SE 548. 

S. C.—Farmers’ Mercantile Co. v. 
Seaboard Air Line R. Co., 102 S. C. 
348, 86 SE 678; Attna Ins. Co. v. 
Charleston, ete. R.-Co., 76 S. C. 101, 
56 SE 788. 

Tex.—Hartford F. Ins. Co. v. Trip- 
lett, (Civ. A.) 223 SW 305, 307 [quot 
Cyc]. 

Vt.—Brown v. Vermont Mut. F. 
Ins.4 Co; 835 Vt. LG Te AW 1061-89 
LRANS 698; Ide v. Boston, etc. R. 
Co., 83 Vt. 66, 74 A 401. 

Va.—Brighthope R. Co. v. Rogers, 
76 Va. 443. 

Wis.—Allen v. Chicago, ete., R. Co., 
94 Wis. 938, 68 NW 873; Wunderlich 
v. Chicago, ete, R. Co. 93 Wis. 132; 
66 NW 1144. 


RES Fi ie bea eaee Oeac EA: 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the benefit of the insurance, either by statute or 
by a stipulation in the policy.* Some statutes pro- 
vide that the liability imposed upon a railroad com- 
pany for damages by fire set in the operation of its 
road shall not pass by assignment or subrogation 
to an insurer issuing a policy on the property,® but 
such a statute is inapplicable to a policy issued prior 
to the passage of the statute,® and in such a case 
the mere fact that the loss occurred after the pas- 
sage of the statute does not deprive the insurer 
of its right to subrogation.” 

Vendor and purchaser. Where the beneficial in- 
terest in property is in the purchaser under a con- 
tract of purchase, and that interest is insured, the 
ease is the same as that of an insured mortgagor,® 
and if the insurer pays the loss to the vendor it 
is not entitled to be subrogated to the claims of 
the vendor against the purchaser.® But if on the 
other hand the interest of the vendor as creditor is 
insured, or if the beneficial interest in the property 
being in the purchaser and insurable by him, the 
vendor insures his interest at his own expense, the 
case 1s similar to that of an insured mortgagee,!° 
and the insurer should be subrogated to the claims 
of the vendor.1t| Where the insurance on the prop- 

B. C—Union Assur. Co. v. British 7. 
Columbia Electric R. Co., Ltd., 21 B.| Colorado, ete., 
C. 71, 21 DomLR 62, 30 WestLR 717, 
8 WestWkly 327. a. 


[a] Basis of rule.—The insurer, 9. 


upon payment, would be subrogated | 32 Md. 421, 3 


pro tanto to the insured’s rights 
against the railroad, not on the]|Benjamin v. 
ground of contract or privity, but 


because of the relation of principal 
and surety existing between the rail- 10. 
road and the insurer. Brown v. Ver- 11. 
mont Mut. F. Ins. Co., 83 Vt. 161, 74 
A 1061, 29 LRANS 698. 

[b] Recovery under statute.—In 
an action against a railway by a 
property owner to recover damages 
from fire escaping from defendant’s 


Bae, 256; 
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British America Assur. 
Reo, 
125 P 508, 1135, 41 LRANS 1202. is 
See infra § 625. 

Washington F. Ins. Co. v. Kelly, 
AmR 149; 
North Western Ins. Co., 46 N. Y. 421; 
Saratoga County Mut. 
Resins. Con UN. -Yen4los Hoffman’ Vv. 18. 
Calgary F. Ins. Co., 2 Alta. L. 1. [a] 
See infra § 626. 

Bound Brook Mut. F. 
Assoc. v. Nelson, 41 N. J. Eq. 485, 5 
A 590 [rev on other grounds 43 N. J. 
11 A 681, 
Aitna KF, Ins. Co. v. Tyler, 16.Wend. 
GN) SY) $3'85). 430, Am D910; 
v. Preston, 11 Q. B. D. 380. 
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erty was effected before the contract of sale was 
entered into, and the property is destroyed before 
the sale is consummated, the purchaser is thereby 
discharged from his obligation to purchase, and the 
insurer, therefore, cannot be subrogated to that obli- 
gation to the extent of his liability for the insur- 
ance.!2 

[§ 619] b. Nature and Extent of Right.1? The 
insurer’s right of subrogation arises, not out of the 
contract between the insured and the insurer, but 
has its origin in general principles of equity.'¢ It 
is not dependent upon a stipulation therefor in the 
policy,t® although some policies contain such a stipu- 
lation,’® in which ease the stipulation is merely a 
declaration of principles of law already existing.17 
But under some statutes the insurer cannot exercise 
the right of subrogation, except as specified in the 
standard policy, where the fire was caused by the 
act or neglect of any person or corporation.18 The 
insurer’s right of subrogation may be assigned.?® 

Extent of right. The insurer’s recovery is under 
the right of the insured, and if the insured has 
no right of action for the loss against the third 
person sought to be held liable therefor no such 
right will be acquired by the insurer.2° Further- 


La Grange, ete., Compress Co., 50 
Tex, Civ, A, 172, 109 SW 1234. 

Loewenstein v. Queen Ins. Co., 
227 Mo. 100, 127 SW 72; Lumber- 
men’s Mut. Ins. Co. v. Southern R. 
Co., 179 N. C. 255, 102 SE 417; Powell 
v. Wake Water Co., 171 N. ©. 290, 88 
SE 426, AnnCas1917A 1302 [cit Cyc]. 
See statutory provisions. 

In Wew York in passing In- 
surance Law § 121, regulating the 
incorporation of agreements or con- 
ditions in insurance policies, it was 
the intent of the legislature to for- 
bid the exercise of a right of sub- 
rogation by an insurance company, 
except as specified in the standard 
policy, where.the fire was caused by 


Cos Ns 
52 Colo. 589, 


Wood v. 


Ins. 


3 AmSR_ 308]; 


Castellain 


right of way, an insurance company 12. Clinton vy. Hope Ins. Co., 45|]the act or neglect of any person or 
may be a party plaintiff, and be sub-| N. Y. 454 [aff 51 Barb. 647]. corporation. Fort v. Globe, ete, F. 
rogated to the owner’s right, al- 13. See generally Subrogation [37 | Ins. Co., 186 App. Div. 185, 173 NYS 
though the recovery is sought under | Cyc 363]. 595 [aff 102 Misc. 584, 169 NYS 229]. 
a statute rendering the railroad com- 14. Fort v. Globe, etc., F. Ins. Co., 19. Hare v. Headley, 54 N. J. Eq. 
pany absolutely liable to the owner |]186 App. Div. 185, 173 NYS 595 [aff 545, 35 A) 445. 

for all fire damage to property, there |102 Misc. 584, 169 NYS 229]; Lum- 20. U. S.—uU. S. v. American To- 
being no equities against such re-|bermen’s Mut. Ins. Co. v. Southern bacco Co., 166 U. S. 468, 17 SCt 619, 
covery, and the policies containing’a|R. Co., 179 N. C. 255, 102 SH 417; 41 L. ed. 1081; St. Louis, ete., R. Co. 


stipulation that, if the owner claimed 
the fire was caused by the act of a 
third person, the insurance company 
should be subrogated to his rights 
against such person. Crissey, etc., 15. 
Lumber Co. v. Denver, etc, R. Co., 
17 Colo. A. 275, 68 P 670. 

4 Farren v. Maine Cent. R. Co., 
112 Me. 81, 90 A 497, 52 LRANS 
203 f[overr Dyer v. Maine Cent. R. 
Co., 99 Me. 195, 58 A 994, 67 LRA 
416, 2 AnnCas 457]; New England 
Box Co. v. New York Cent., etc., R. 
Co., 210 Mass. 465, 97 NE 140; Bos- 
ton Ice Co. v. Boston, ete., R. Co., 77 
N. H. 6, 86 A 356, AnnCas1914A 1090. 

[a] Thus a statute which pro- 
vides that, when a railroad company 
is held responsible for the destruc- 
tion of property by fire, it shall be 
entitled to any benefits of insurance 
effected by the owner, less the cost 
of premium and expenses of recovery, 16. 
takes away the right of insurance 
companies to subrogation in case of 
payment to a property owner for the 
destruction by fire of property along 
the right of way. New England Box 


ert Cy.ct: 
[37 Cycer36s3d: 


Mut. F. Ins. 
136 NW 691. 

INS dle 
Schellenger, 83 


ENG aes 


Vt. 66, 74 A 401. 


461, 50 LRA 828. 


Powell v. Wake Water Co., 
C. 290, 88 SH 426, AnnCas1917A 1302 |S. 
See generally Subrogation 


U. S.—Pheenix Ins. Co. v. Erie, 
ete), ‘Dranspa Cor. sali iS38l2, 
6 SCt 750, 29 L. ed. 973. 
Iowa.—Gerlach v. 
Assoc., 


Philadelphia Fire Assoc. v. 
Ne Jk) Yas 
240 [rev on other grounds 84 N. J. 
Eq. 464, 94 A 615]. : 
Platt v. Richmond, etc., R. 
Co., 108 N. Y. 358, 15 NE 393, 20 Abb 
NCas 425, 28 NYWklyDig 283 [aff 46 
Hun 519, 12 NYSt 591]. 

S. C.—Pelzer Mfg. Co. v. Sun Fire 
Office, 86 S. G. 213, 15 SE 562. 

Vt.—Ide: v. Boston, ete. R: Co. 83 


Colo. — Crissey, 
Co. v. Denver, etc., 
Ae? 2ittos 68) "E600. 
Md.—Packham v. German 
Co., 91 Md. 515, 46 A 1066, 80 AmSR 


171 N.| v. Commercial Union Ins. Co., 139 U. 
a2o, 17 SCt 554,735 sls ede ba: 
Pheenix Ins. Co. v. Brie, ete., Transp. 
Coy, LCeUs S38 12586 SEt 750e20RIun eds 


973¢ Ht, CL, Judd vi New York ete, 


321, | SS. Co., 180 Fed. 991; Savannah F. & 
M. Ins. Co. v. Pelzer Mfg. Co., 60 
Grain Shippers | Fed. 39. 


Iowa.—New York Ins. Co. v. Chi- 
CAZO;, CCC) HK. (Co., 159) towa, 1229, 140 
NW _ 373. 

Mich.—Farmers’ F.- Ins. Co. v. 
Johnston, 113 Mich. 426, 71 NW 1074. 

Mo.—Pheenix Ins. Co. vy. Trenton 
Water Co., 42 Mo. A. 118. 

N. Y.—Michael v. Prussian Nat. 
Ins.) .Co., 171 N. Y..25, 63 NW) 810. fatt 
64 App. Div. 182, 71-NYS 918]; Platt 
Va) Richmond etc Ra: Coe O Sa Nee is 
358, 15 NE 393, 20 AbbNCas 425, 28 
NYWklyDig 283 [aff 46 Hun 519, 12 
NYSt 591]. 

N. C.—Fidelity Ins. Co. v. Atlantic 
Coast Line R. Co., 165 N. C. 136, 80 


156 Iowa 333, 


144, 90 A 


Lumber 
ie Colo. 


etc., 
EEA Cow 


, SE 1069, AnnCas1915D 200. 
ey, Inet Tex.—Spring Garden Ins. Co. v. 
International, etc., R. Co., (Civ. A.) 


131 SW 1147. 
Eng.—Midland Counties Ins. Co. v. 


Co. v. New York Cent., ete, R. Co., 
210 Mass. 465, 97 NE 140. 

5. See statutory provisions; and 
British America Assur. Co. v. Colo- 
rado, ete., R. Co., 52 Colo. 589, 125 P 
508, 1135, 41 LRANS 1202 (constru- 
ing L. [1903] c 153; Rev. St. § 5512). 

6. British America Assur. Co. v. 
Colorado, ete., R. Co., 52 Colo. 589, 
125 P 508, 1135, 41 LRANS 1202. 


Miss.—Freed v. American F. Ins. 
Co., 90 Miss. 72, 438 S 7, 122 AmSR 
307, 11 LRANS 368. 

N. C.—Lumbermen’s Mut. Ins. Co. 
v. Southern R. Co., 179 N. C. 255, 102 
SE 417. 

Pa.—Highlands v. Cumberland Val- 
ley Farmers’ Mut. F. Ins. Co., 203 
Pa. 134,52 A. 130. 

Tex.—Philadelphia Fire Assoc. v. 


Smith, 6:Q. B. D. 561. 

Can.—Imperial Ins. Co. v. Bull, 18 
Canis. Glos 

Alta.—Hoffman v. Calgary F. Ins. 
Cor, ae pAditay alan 1s 

[a] Tllustration. — Where a lease 
by a railroad company exempts it 
from liability to the lessee for fires, 
the lessee’s insurer can obtain no 
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more, the insurer’s enforcement of its right to sub- 
rogation is subject to the same defenses that the 
third person might have invoked against the in- 
sured in ease the action had. been brought by him.?+ 
But such person cannot avail himself of a defense 
which the insurer might have interposed against the 
insured in an action on the policy.?? 

It has been held that the 
insurer’s recovery is limited to the amount it has 
But on the other hand it has 
been held that the insured and the insurer are, in 
contemplation of law in so far as the loss is con- 
cerned, one person;?4 and that the insurer may 
recover in the insured’s name the full amount of 
the loss for which the third person is liable to 
the insured,?> and retain out of the amount col- 
lected the sum which he has paid the insured, with 
interest thereon, the balance being the property of 


Amount of recovery. 


paid on the loss.?8 


the insured.?® 
[§ 620] c¢. 
son. 


rights against the lessee upon the 
principle of subrogation. New York 
Ins.’ Co, v.; Chicago, ete., R, Co., 159 
Iowa 129, 140 NW 3873. 

21, Pheenix Ins. €o. vi. Brie ete’, 
Transp. Co., 117'U: S. 312, 6° SCt 750, 
29 L. ed. 973; Svea Ins..Co. v. Vicks- 
burg, etc., R. Co., 153 Fed. 774; Ger- 
mania F. Ins. Co. v. Memphis, etc., 
Et Cox, 027 Ne aYs 90, 928) Amr 1135 
Widelity Ins. Co. v. Atlantic Coast 
Line R. Co., 165 N. C. 136, 80 SE 1069, 
AnnCas1915D 200. 

[a] If the assured’s right of ac- 
tion is limited or restricted by law- 
ful contract between him and the 
person sought to be made responsible 
for the loss, a suit by the insurer, 
in the right of the assured, is subject 
to like limitations or restrictions. 
Phoenix Ins. Co, v. Erie, etc., Transp. 
COL ELIE Os ol 2 ON SCt 750se 290i. 
ed. 973: 

Release of third person by insured 
See infra § 623. 

22.5, St Tous; vete, RK. (Co, ty, rire 
Assoc., 60 Ark. 325, 30 SW 350, 28 
LRA 838. 

23. ‘Atehison, , etc.,/ R,’ Co." v. Neet, 
7 Kan. A. 495) 54 P 134. 

24. Coffman v. Louisville, etc. R 
Co., 184 Ala. 474, 63 S 527. . 

25. Coffman v. Louisville, ete. R. 
Co., 184 Ala. 474, 68 S 527; Connecti- 
eut F. Ins. Co. v. Chester, etc.,’ R. 
Co., 170 Mo. A. 70, 1538 SW. 544 
(where cause of action assigned); 


Globe, ete., F. Ins. Co. vy. Chicago, 
etc., R. Co., 178 Mo. A. 542, 160 SW 
907; Cushman, etc., Co. v. Boston, 
CLOs yy CO) Sar Wily O90) Tossa LOm os 


18 AnnCas 708. 

[a] Actual value of property.— 
The measure of a railroad company’s 
liability to an insurance company, 
subrogated to the rights of the own- 
ers of the insured property, which 
was destroyed by fire from the rail- 
road engines, is the actual value of 
the destroyed property at the time 
of.the fire and not the value stated 
in the insurance policy. Globe, etc., 
BY dinss* Go, vy.’ Chicago, ete., RK. 'Co., 
174 Mo. A. 542, 160 SW 907. 

26. Coffman v. Louisville, ete., R. 
Co., 184 Ala. 474, 63 S 527; Texar- 
kana, etc., R. Co. v. Hartford Ins. 
Co., 17 Tex. Civ. A. 498, 44 SW 533; 
Cushman, etc., Co. v. Boston, etc., 
Rm; Co, 82 Vt. 390, 73" A 1083," 13 2Ann 
Cas 708. 

27. See supra § 618. 

28. American Tobacco Co. v. U. 
S., 32. Ct. Cl. 207; Monteleone .'v. 
Harding, 50 La. Ann. 1147, 23 S 990; 
Washington F. Ins. Co. v. Cobb, (Tex. 


Nature of Claim against Third Per- 
The right of subrogation is not limited to cases 
where the lability of the third person is founded 
in tort; but any right of the insured to indemnity 
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[§ 621] 
Person. 


person liable.” 
[§ 622] e. 


[§§ 619-622 


will pass to the insurer on payment of the loss,?® 

d. Assignment of Claim against Third 
To entitle the imsuranee company to as- 
sert its right by way of subrogation, no assignment 
of the claim against the third person lable to the 
insured is necessary,?? even though the statute or 
policy provides for an assignment,®° sinee the fact 
of the insurer paying the loss operates as. an equl- 
table assignment of the claim.*! 
may take an assignment from the insured of the 
whole claim for damages, exceeding the amount paid 
by it, and recover the full amount thereof from the - 


But the insurer 


Invalidity of Claim against Insurer. 
If the insurer has paid the loss, the fact that it 
might have successfully contested the claim ander 
the policy and relieved itself of liability to the in- 
sured does not affect its right of subrogation, and 


a third person liable for the loss cannot question 


cern. 


Civ. A.) 163 SW 608; Phcenix Assur. 
Co. 'v., Spooner, [19051 2). Ke BY. 753 
West of England F. Ins. Co. v. Isaacs, 
[1896] 2 Q. B. 377 [app dism [1897] 
TQ Bw 22.0). 

[a] Party wall.—Where, in an ac- 
tion against an insurance company 
on a policy, judgment is rendered 
against the company for the whole 
value of a wall alleged by the com- 
pany to be a party wall, and the wall 
is rebuilt by plaintiff, and subse- 
quently the adjoining owner erects 
a building on his lot, using the wall 
as a party wall, the insurance com- 
pany, to the extent of one half the 
value of the old wall, is subrogated 
to plaintiff's right against the ad- 
joining owner for one half the value 
of the new wall. Monteleone_ v. 
Harding, 50 La. Ann. 1147, 23 S 990. 

[b] 
destroyed becomes subrugated and 
entitled through the manufacturer to 
whatever refund he is entitled to. 
American Tobacco Co. v. U. S., 32 
Ct. Cl! 207" afl 166 Ws S:)468)01%. SCt 
619, 41.L. ed 1081]. 


29. U. S.—Over v. Lake Erie, etc., 
Ro Cor ose Meds'34, 

Ark: —St.': Louis,, ete,’ Rv Go. Vv. 
Philadelphia F. Assoc., 55 Ark. 163, 
18 SW 43. 

Conn.—Cary v. Phoenix Ins. Co., 83 


Conn. 690, 78 A 426. 
N. C.—Hambureg- Bremen F. Ins, 
Co. v. Atlantic Coast Line R. Co., 132 


N.C) '%5, 43 SE 548, 
Pa.—Fidelity Title, ete, Co. v.- 
People’s Natural Gas Co., 150 Pa. 


24° A. 8339;- Insurance <Co, ’ of 
North America y. Fidelity Title, etc., 
Co. <123" Ba. 23; 169A One 10 AmSR 
546, 2 LRA 586. 

Wis.—Sims v. Mutual F. Ins. Co., 
101 Wis. 586, 77 NW 908; Swarthout 
v. Chicago, etc., R. Co., 49 Wis. 625, 
6 NW 314. 

30. Cary v. Phoenix Ins. Co., 83 
Conn. 690, 78 A 426; Hamburg-Bre- 
men F. Ins. Co. v. Atlantic Coast Line 
R. .Co.,,, 182 INC. 75,43" SHv548? 


31. U. S.—Gaugler v. Chicago, 
ete:, ‘R: 'Co.,:197 Bed: 79: 
Ind.—New York, ete, R. Go. v. 


Roper, 176 Ind. 497, 96 NE 468, 36 
LRANS' 952. 

Me.—Rockingham Mut. F. Ins. Co. 
v. Bosher, 39 Me. 253, 63 AmD 618. 

Mass.—Hart' v. Western R. Corp., 
13 Metc. 99, 46 AmD 719. 

Mo.—Loewenstein v. Queen Ins, 
Co., 228 Mo. 100, 127 SW 72. 

N. J.—Philadelphia Fire Assoc. v. 
Wells, 83 N. J. Hq. 140, 90 A 244 [rev 
on other grounds 84 Nis ds Eq. 484, 


An insurer paying for stamps , 5 


the insurer’s right on such ground, since the equi- 
ties between the insurer and the insured are not 
matters with which the third person has any con- 


94 A 619, LRAI9i6A 1280, 
1917A 1296]. 

Vt.—Cushman, ete., Co. vy. Boston, 
etes! RK. Co4282 «Vts"39 09 73 A LOTS Aus 
AnnCas 708. 

Wis. — Gatzweiler v. Milwaukee 
Electric R., etc., Co., 136 Wis. 34, 116 
NW 633, 128 AmSR 1057, 18 LRANS 
211, 16 AnnCas 633. 

[a] MMlustration.— Where an in- 
surer paying less than the amount 
of the total loss negtigently vaused 
by a railway company is subrogated 
pro tanto to the insured’s rights, it 
becomes an equitable assignee, the 
assignment having the aspect, in ef- 
fect, of one by the most formal and 
express deed. Gaugler v. Chicago, 
ete; RCo. T9T Ped! 79: 

32. Hustisford Farmers’ Mut. Ins. 

Co. v. Chicago, ete, R. Co., 66 Wis. 
8, 28 NW 64. 
33. U. S.—U. S. v. American To- 
bacco Co., 166 U. S. 468, 17 SCt 619, 
41 L. ed.*1081; Pearse v. Quebec 
SS:> Coy 24 Fed. 285; Sun Mut. 
Ins. Co. v. Mississippi Valley Transp. 
Co.) 17) Fed. (929,8 6. MeCrary 477: 
Amazon Ins. Co. v. The Iron Moun- 
tain, 1 F. Cas. No, 270, 1 Flipp. ayes 

Ark.—St. Louis, ete, R. Co 
Philadelphia Fire Assoc., 60 Ark, 395, 
30 SW 350, 28 LRA 83. 

Kan.—Maryland Casualty Co. v. 
Cherryvale Gas, ete., Co., 99 Kan. 568, 
L622). Bs, 313553183 LRA1917C 487 [cit 
Cyc]. 

Mich.—U. 8. Casualty Co. v. Bag- 
ley, 129 Mich. 70, 87 NW 1044, 95 
AmSR 424, 55 LRA 616. 

Minn.—Babcock v, Canadian North- 
ern. R. Co., 117 Minn. 434, 1836 NW 
275, AnnCas1913D 924, 

Nebr.—4ttna L. Ins. Co. v. Na- 
tional Union F. Ins, Co., 98 Nebr. 
446, 153 NW 553, LRAI1916A 784. 

Eng.—King v. Victoria Ins. Co., 
ELS9GT WAN Cri250. 

{a] TWlustration. — Where the in- 
sured goods belonging to a tenant 
are damaged by negligence of the 
landlord, and the tenant assigns his 
claim to the insurer, negligence of 
the insurer in assuming the risk is 
no defense in an action by it against 
the landlord, the insurer being under 
no obligation to the landlord to exer- 
cise care in insuring the risk. U.S. 
Casualty Co. v. Bagley, 129 Mich. 70,. 
Ad 1044, 95 AmSR 424, 55 LRA 

[b] Tllegality.—An assignment of 
a claim for injuries to property by 
fire to the insurers of said property, 
who paid the loss, is not affected by 
any illegality that may have existed 


AnnCas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 623] 


_ [§ 623] f. Release of Third Person by Insured. 
It is well settled that if the insured settles with or 
in any way releases the third person from his liabi!- 
ity tor the loss, before payment thereof by the in- 
surer, the latter’s right to acquire subrogation 
against such third person is destroyed, and to that 
extent the insurer is relieved from liability on the 
policy,** and if the insured still retains the money, 
he cannot show, in an action on the policy, that 
the release was obtained by fraudulent representa- 
tions on the’part of the third person.*® But, in or- 
der that a compromise or settlement against a third 
person may operate to discharge the insurer from 
hability upon the ground that subrogation was 
thereby prevented, it must be shown that there was 
a liability on the part of such third person;*® and 
even though the third person was liable, if the 
insured acts in good faith and a compromise or 
settlement is made for the benefit of all the in- 
surers, by attorney’s acting for them, it presents 
no defense to a suit on the policy.*7 It has been 
held that where the policy calls for subrogation only 
so far as the insured has any rights, a release stipu- 
lated for prior to the issuance of the policy does not 
vitiate the policy, and the insured may recover on 
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the policy for a loss occasioned by the person so 
released.28 Where the insured renounces rights 
against others which he might exercise, and which 


| in that event would inure to the benefit of the in- 


surer, the latter may compel him to make good 
the value thereof.*° 

Settlement after payment by insurer. After the 
loss has been paid by the imsurer, the third person, 
having knowledge of the fact, cannot make settle- 
ment with the insured for the loss, his lability being 
to the insurer to the extent of the insurance paid; 
and if the third person makes such settlement it is 
no defense to a suit by the insurer against him;?° 
and the insurer is entitled to an injunction to re- 
strain the insured from settling or collecting his 
claim by suit against the third person to the preju- 
dice of the insurer’s right of subrogation.4! But 
it has been held that this rule has no application 
where the third person does not pay the loss volun- 
tarily, but is compelled to do so, as by a judgment 
against him for the loss;#? in such a case the insured 
would be deemed a trustee for the benefit of the 
insurer for such moneys as he may have thus re- 
ceived.4? 


Partial liability or release. Although a full and 


in the policy. Babcock vy. Canadian | liability with the carrier. Blooming-| [1897] 1 Q. B. 226. 

Northern R. Co., 117 Minn. 434, 136 |dale v. Columbia Ins. Co., 84 NYS 40. Colo.—Home Ins. Co. v. At- 

NW 275, AnnCas1913D 924. 572. chison, etc., R. Co., 19 Colo. 46, 34 P 
34 Colo.—Farmers’ Alliance Mut. [b] The effect of the rule is that | 281. 

F. Ins. Co. v. Vallie, 85 Colo. 72, 83}as the wrongdoer is not entitled to Ill.—Chicago, ete., R. Co. v. Em- 

P 962; Home Ins. Co. v. Atchison, | the benefit of the insurance held by | mons, 42 Ill. A. 138. 

ete., R. Co., 19 Colo. 46, 34 P 281. the owner of the property, the owner Ind.—Pittsburgh, ete, R. Co. v. 


Iowa.—Gerlach v. Grain Shippers 
Mut. F. Ins. Assoc., 156 Iowa 333, 
136 NW 691; Kennedy v. Iowa State 
Ins. Co., 119 Iowa 29, 91 NW 831. 

Kan. — Atchison, etc., Boe Coes Va 
Home Ins. Co., 59 Kan. 432, 53 P 459. 

Md.—Svea Assur, Co. v. Packham, 
92 Md. 464, 48 A 359, 52 LRA 95; 
Packham v. German F. Ins. Co., 91 
Md. 515, 46 A 1066, 50 LRA 828. 

Mo.—Smith v. Phoenix Ins. Co., 181 
Mo, A. 455, 168 SW 831. 

N. Y.—Dilling v. Draemel, 16 Daly 
104, 9 NYS 497; Bloomingdale v. Co- 
lumbia Ins. Co., 84 NYS 572; Atlan- 
tic Ins. Co. v. Storrow, 5 Paige 285. 

Oh.—Norwich Union F. Ins. Soc. 
v. Stang, 18 Oh. Cir. Ct. 464, 9 Oh. 
Cir. Dec. 576. 

Pa. — Seymour v. Tradesmen’s 
Trust; etc., Fund, Co., 203, Pa. 151, 52 
A 125; Niagara F.. Ins. Co. v. Fidelity 
Title,/ete;, Co 23 Bai, 516, 15) A 79.0; 
10 AmSR 543; Haldeman v. Dublin 
Mutz-ins:,ete.,,.Co...16 sea. Dist. 61. 

S. C.—Pelzer Mfg. Co. v. Sun Fire 
Office, 36 S.C. 213, 15 SH 562. 

Tex.—Maryland Motor Car Ins. Co. 
v. Haggard, (Civ. A.) 168 SW 1011. 

Wash.—Downs Farmers’ Ware- 
house Assoc. v. Pioneer Mut. Ins. 
Assoc., 41 Wash. 372, 83 P 423. 

Wis.—Sims v. La Prairie Mut. F. 
Ins. Co., 101 Wis. 586, 77 NW 908. 

[a] Bule applied.—(1) Where un- 
der a pojicy providing that in case 
of a claim against a railroad for loss 
the insured, upon payment by the 
insurer, should assign any rights of 
recovery over, the insured, who ob- 
tained a judgment against the rail- 
road for the full amount of the loss 
and acknowledged a release to it,| 
making it impossibie to perform his 
agreement to assign -to the insurer, 
thereby discharged the insurer. Smith 
v. Phoenix Ins. Co., 181 Mo. A. 455, 
168 SW 881. (2) The violation of 
a condition that the insured shall not 
release a carrier from its liability 
for loss and thereby prevent the in- 
surer’s subrogation to the rights of 
the insured against the carrier, 
avoids the policy, although the loss 
is claimed to have been caused by 
an incendiary fire for which the car- 
rier is not liable, the insurer having 
a right to litigate the question of 


cannot throw the loss on the insur- 
ance company to the advantage of 
the wrongdoer. Atchison, etc., R. Co. 
Vey home , ins.s Con ob 2a han 74020 jo 
Tadee yee 

[c] Stipulation for release. — A 
stipulation between the owners of 
condemned property, a building on 
which had burned, and a city, that if 
the owners collected the loss from 
the insurer prior to passage of title 
to the city, the latter should be re- 
lieved from its. award by such 
amount, constitutes no defense to an 
action on the policy, as defeating the 
insurance company’s right of subro- 
gation. Fort v. Globe, ete., F. Ins. 
Co., 186 App. Div. 185, 173 NYS 595 
[aff 102 Misc. 584, 169 NYS 229]. 

[dad] Conclusiveness of adjudica- 
tion against third person.—An ad- 
judication against a third person 
liable for the loss is conclusive 
against the insured as to the amount 
thereof, and he cannot recover an 
additional amount from the company. 
Pentz v. Attna F> Ins. Co., 3 Edw. 
CN. Y.), 341. 

Release by satisfaction from third 
party see supra § 615 

35. Highlands v. Cumberland Val- 
ley Farmers’ Mut. F. Ins. Co., 203 
Pa. 134, 52. A 130. 

36. Parkhurst-Davis Mercantile 
. v. Merchants Underwriters, 237 
aig 86 NE 1062 [aff 140 Ill. A. 


87. Parkhurst-Davis Mercantile 


Co. v. Merchant Underwriters, 237 
Ill. 492, 86 NE 1062 [aff 140 Ill. A. 
504]; Svea Assur. Co. v. Packham, 


92 Md. 464, 48 A 359, 52 LRA 95. 

38. Gerlach vy. Grain Shipperg’ 
Mut. F. Ins. Assoc., 156 Iowa 333, 
136 NW 691. 

39. West of England F. Ins. Co. v. 
Isaacs, [1897] 1 Q. B. 226; Ferguson 
v. Hyer, 43 Ont. L. 190. 

[a] Extent of recovery.—The in- 
surer may recover from the insured 
the full value of any rights or reme- 
dies to which he was entitled under 
the contract relating to subject mat- 
ter between himself and the third 
parties, and to which, but for re- 
nunciation, the insurer would have 
had a right to be subrogated. West 
of. England F. Ins. Co. v. Isaacs, 


Home Ins. Co., 183 Ind. 355, 370, 108 
NE 525, AnnCas1918A 828 [cit Cyc]. 
Kan.—Atchison, ete, R. Co. v. 
Home Ins. Co., 59 Kan. 432, 53 PP. 459. 
Mo.—Hartford F. Ins. Co. v. Wa- 
bash R. Co., 74 Mo. A. 106. 

Nebr.—Omaha, etc., R. Co. v. Gran- 
ite State F. Ins. Co., 53 Nebr. 514, 73 
NW 950. 

N. J.—Monmouth County Mut. F. 
ae Co. v. Hutchinson, 21 N. J. Eq. 

N. Y.—Connecticut. F. Ins. Co. v. 
Erie R. Co., 73 N. Y. 399, 29 AmR 
171 [rev 10 Hun 59]; Home Ins. Co. 
V.., Western.Transp. Con” 20. Ne <Y¥. 
Soe a 257, 38 HowPr 102 [aff 51 N. 

N. C.—Powell v. Wake Water Co., 
171 N. C. 290, 88 SE 426, AnnCas 
1917A 1302. 

Pa.—Kennebec Coal, etc., Co. v. 
Wilmington, etc.,.R. Co., 2 Chest. Co. 
29, 18 WKlyNC 162. 

Vt.—Cushman, etc., Co. v. Boston, 
etc., Rv Co., 82 Vt. 390, 73 A-1073, 18 
AnnCas 708. 

Va.—Brighthope R. Co. v. Rogers, 
76 Va. 443. 

[a] MIllustration.—A settlement by 
a railroad company with the insured 
for a loss by fire caused by the negli- 
gence of the former, made after no- 
tice to the company of payment to 
the insured by the insurer for such 
loss, is fraudulent, and will not re- 
lieve the company from liability to 
the insurer. Hartford F.. Ins. Co. v. 
Wabash R. Co., 74 Mo. A. 106. 

41. Hartford Ins. Co. v. Pennell, 
2 Till. A. 609. 

Injunctions generally see Injunc- 
tions [22 Cye 724]. 

42. Fidelity Ins. Co. v. Atlantic 
Coast: Line RL iGo. J6s) IN Ol $6. 80 
SE 1069, AnnCas1915D 200. 

43. Fidelity Ins. Co. y. Atlantic 
Coast Line R. Co., 165 N. C. 136, 80 
SE 1069, AnnCas1915D 200; Norwich 
Union F. Ins. Soc. v. Stang, 18 Oh. 
Cir. Ct. 464, 9 Oh. Cir. Dec. 576. 

[a] Rule applied.—Where the in- 
sured, on payment of his insurance, 
agrees ta sue the railroad company 
alleged to have caused the destruc- 
tion of the property, he acts as a 
trustee for the insurance company, 
and he cannot settle his own inter- 


* also liable.46 
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complete release given the third person extinguishes 
habuity and his right of subro- 
gation,** even though that part of the loss covered 
by the insurance was not in fact settled for,*® yet if 
the third person is liable only for a portion of the 
loss covered by the policy, a release of such liabil- 
ity will operate to the benefit of the insurer only 
to the extent to which the third person might have 
been held for the loss for which the insurer is 
So, also, the insurer’s right to subro- 
gation is not barred by a settlement between the 
third person and the insured for a sum less than 
the actual liability of such person;47 and, if a set- 
tlement with and a release of the third person is 
only for the excess of the damages above the insur- 
ance, especially where it provides that the claim 
against the insurer is not included or that it shall 
operate as a full release only on payment. by the 
insurer, the latter’s right of subrogation on pay- 
ment of the insurance is not affected.48 

[§ 624] g. Recovery of Insurance Money Paid. 
Where compensation for the loss is received by the 
insured from the third person, responsible therefor, 


both the insurer’s 


ests and leave the insurance company 
to prosecute its own suit, and where 
he makes a settlement of the suit 
he settles for himself and the com- 
pany. Norwich Union F. Ins. Soc. v. 
Stang, 18 Oh. Cir. Ct. 464, 9 Oh. Cir. 
Dec. 576. 

44. See cases supra note 34. 

45. Packham vy. German F. 

Co., 91 Md. 515, 46 A 1066, 80 ports 
461, 50 LRA 828. 

46. Svea Assur. Co. v. Packham, 
92 Md. 464, 48 A 359, 52 LRA 965; 
Insurance Co. of North America v. 
Widelity Title, etc:, Co., 123 Pa. 628, 
16 A 791, 10 AmSR 546, 2 LRA 586. 

47. Philadelphia Fire Assoc. v. 
Wells, 84 N. J. Eq. 484, 94 A 619, 
LRA1916A 1280, AnnCas1917A 1296 
{rev 83 N. J. Eq. 140, 90 A 244]. 

[a] Decision as to liability.— 
Where the subrogee proceeds in the 
first instance against the insured, the 
decision in that action that the tort- 
feasor’s. liability exceeded the sum 
for which the insured settled with 
him, and that a sufficient sum re- 
mained unpaid to satisfy the sub- 
rogee, is conclusive as between the 
parties. Philadelphia Fire Assoc, v. 
Wells, 84 N. J. Eq. 484, 94 A 619, 
LRA1916A 1280, AnnCas1917A 1296 
[rev 83 N. J. Eq. 140, 90 A 244], 

48. Colo. Farmers’ Alliance Mut. 
F. Ins. Co: v. Vallie, 35 Colo. 72, 88 
P 962. 

Kan,—Shawnee F. Ins. Co. v. Cos- 
grove, 86 Kan. 374, 121 P 488, 85 
Kan. 296, 116 P 819, 41 LRANS 719; 


‘Atchison, etc., R. Co. v. Home Ins. 


Co:, 59 Kan. 432, 53 P 459. 

N. J.—Martin v. Lehigh Valley R. 
Co., a N. J. L. 258, 100 A 845. 

N. Y.—Connecticut F. Ins. Co. v. 
Hew ne On Vs UN eo 0, wag) ASME: 
171 [rev 10 Hun 59]. 

Vt.—Brown v. Vermont Mut. F. 
THSe COM. S3in Vibe HL OL we 4ae Ae O61.) 29 
LRANS 698. 

{a] Rule applied.—Where prop- 
erty partially insured against loss 
by fire is totally destroyed through 
the negligence of a third person, and 
the insured receives from the wrong- 
doer a certain amount for his dam- 
ages, and executes a release con- 
taining a statement that the settle- 
ment is not intended to discharge the 
insurer from any claim of the in- 
sured against it, but simply as a full 
settlement and discharge of the 
wrongdoer, after which the insurer 
pays the amount of the insurance, 
the clause in the release ds to the 
claim against the insurer will be 
construed to be in the nature of a 
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valued policy,>? 


person.®3 


proviso or exception from the gen- 
eral purview of the release, limit- 
ing its effect to a release of the bal- 
ance, retaining the claim against the 
insurer, and its rights to a remedy 
over; and therefore, as to the insurer, 
the release is of no effect, it could 
not have been interposed as a de- 
fense in an action upon the policy, 
and the right of the insurer to sub- 
rogation is not affected thereby and 
an action is maintainable by the in- 
surer against the wrongdoer’ to re- 
cover the amount paid to the insured. 
Connecticut F. Ins. Co. v. Erie R. Co., 
Te ING TOO Ome eA! ke enev | LO 
Hun 59]. 

49. Hart v. Western R. Corp., 13 
Metc. (Mass.) 99, 46 AmD 719; Cush- 
man, etc., Co. v. Boston, etc., R. Co., 
82 Vt. 390, 73 A 10738, 18 AnnCas 708. 

50. .Ill—Pontiac Mut. County F., 
etc.,, Ins. Co. v. Sheibley, 279 Ill. 118, 
116 NE 644 [aff 203 Ill. A. 527]. 

Iowa.—Chickasaw County Farmers’ 
Mut. F. Ins. Co. v. Weller, 98 Iowa 
731, 68 NW 443. 

Kan.—Shawnee F. Ins. Co. yv. Cos- 
grove, 86 Kan. 374, 121 P 488, 85 
Kan. 296, 116 P 819, 41 LRANS 719. 

Md.—Svea Assur. Co. v. Packham, 
92 Md. 464, 48 A 359, 52 LRA 95. 

Mich.—Washtenaw Mut. F. Ins. Co. 
v. Budd, 208 Mich. 4838, 175 NW 


N. J.—Weber v. Morris, etc., R. Co., 
385 N. J. L. 409, 10 AmR 253; Phila- 
delphia Fire Assoc. Vv. Schellenger, 83 
N. J. Eq. 144, 90 A 240 [rev on other 
grounds 84 NEO) Eq. 464, 94 A 615]; 
Philadelphia Fire Assoc. v. Wells, 83 
N. J. Eq: 140, 90 A 244 [rev on 
other grounds 84 N. J. Eq. 484, 94 A 
619, LRA1916A 1280, AnnCas1917A 
1296]; Monmouth County Mut. F. 
Ins. Co. v. Hutchinson, 21 N. J. Eq. 
107. 

Oh.—Newcomb v. Cincinnati Ins. 
Co., 22 Oh. St. 382, 10 AmR 746. 

Pa.—AMtna Ins. Co. v. Confer, 158 
Pa. 598, 28 A 153. 

Tex.—Camden F. Ins. Assoc. v. 
Missouri,..ete,, R.1Co,, (Civ. A.) P2176 
SW 816. 

Png.—Pheenix Assur. Co. v. Spoon- 
er, [1905] 2K. B. 7533; Castellain’ v. 
Preston, 11 JB. Die 3803 Darrell 
Vo vLibbitts,.5 sO. Ba Da 5602 

Ont.—Ferguson vy. Eyer, 43 Ont. L. 
190. 

fa] Illustrations.—(1) Where the 
insured collects the amount of his 
loss from the wrongdoer through a 
suit of which the insurer has knowl- 
edge, but does not seek to prosecute, 
and where it appears that, although 


, 
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the insured stands as trustee for the insurer to the 
extent of the part of the loss paid by it,*® and the 
insurer may recover from the insured the insurance 
money which it has paid, or so much thereof as is 
not necessary, by reason of the money collected 
from the third person, to fully compensate the in- 
sured for his loss and the costs and expenses in- 
curred in the collection from such third persen.*? 
But the insurer has no right of subrogation against 
the insured, where the latter’s loss exeeeds his re- 
covery from the insurer and the wrongdoer, after 
deducting attorney’s fees and costs,>+ and this has 
been held to be true, although the policy was a 


and although the insurer was not 


invited to take part in the action against the third 
Where an insured recovers a judgment 
against a wrongdoer who caused the Joss, he cannot 
compromise such judgment without the eonsent of 
the insurer without incurring hability to the insurer 
to the amount paid by the latter ;>+ but, where the 
insured compromises such judgment with the in- 
surer’s consent on condition that he pay the insurer 
a certain portion of the insurer’s claim, the insured 


the insured offered tou permit the in- 
surer to be subrogated to a propor- 
tionate part of his rights against 
the wrongdoer if it would pay the 
amount of the insurance, and that it 
had denied liability until after judg- 
ment was obtained against the 
wrongdoer, the insured is liable to 
the insurer only for the surplus re- 
maining in his hands after satisfy- 
ing his loss in full and the reason- 
able expenses ineurred by him in 
prosecuting the suit against the 
wrongdoer. Camden F. Ins. Assoc. 
v. Missouri, ete. R. Co., (Tex. Civ. 
A.) 175 SW 816. (2) Where the in- 
sured agreed with his attorneys to 
give them thirty per cent of what 
they would recover against a cer- 
tain gas company whose negligence 
caused the loss, and the insurance 
companies who settled with such in- 
sured after suit brought knew of 
the arrangement and made no ob- 
jection thereto, the insured could 
rightly retain such per cent out of 
the judgment obtained against the 
gas company for the payment of 
his attorneys, and the balance 
atone could be claimed by the in- 
euro. Svea Assur. Co. v. Pack- 
ham, -92 Md. 464, 48 A 359, 52 LRA 
95. (3) If the insurer’ refuses, 
on request, to contribute to the suit 
by the insured against the wrong- 
doer, the insured is answerable to 
the insurer for no more than the sur- 
plus of the amount recovered from 
the wrongdoer which may remain 
after full satisfaction of his uncom- 
pensated loss and the expenses of the 
recovery. Newcoinb v. Cincinnati 
Ins. Co., 22 Oh. St. 382, 10 AmR 746. 
(4) Where the insurer assumes an 
equal part with the insured in suing 
the third person, the insured can- 
not charge expenses for attorney’s 
fees in that suit, against the insurer 
in an action by the latter against 
the insured to recover the amount 
due it. Pontiac Mut. County F., etc., 
Ins. Co. v. Sheibley, 279 Ill. 418, 116 
NE 644 [aff 203 Il]. A. 527]. 
Recovery of payments made gen- 
erally see supra § 616. 
51. Washtenaw Mut. F. Ins. Co. v. 
Budd, 208 Mich. 483, 175 NW 2381. 
52. Washtenaw Mut. F. Ins. Co. v. 
Budd, 208 Mich. 483, 175 NW 231. 
53. Washtenaw Mut. F. Ins. Co. v. 
Budd, 208 Mich, 483, 175 NW 2381. 
54. Pontiac Mut. County F., etc., 
Ins. Co. v. Sheibley, 203 Ill. A. 527 
{aff 279 Tll. 118, 116 NE 644]. 
Effect of release of third person by 
insured generally see supra § 623. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 624-626] 


is bound by such terms.®® 


[§ 625] 2, As against-Mortgagor °*—a, Insur- 
Where the policy, 
both on its face and by the intention of the parties, 
imsures the mortgagor, as where it is taken by the 
mortgagor for his own benefit, or payable to the 
mortgagee as his interest may appear, or by the 
mortgagee in the mortgagor’s interest, and at his 
expense, payment of insurance money to the mort- 
gagee goes te the benefit of the mortgagor in satis- 
faction pro tanto of the mortgage debt, and the 
insurer is not entitled to subrogation to the rights 
of the mortgagee as against the mortgagor,>”? unless 
the policy contains an express stipulation that the 


ance for Mortgagor’s Benefit. 


insurer shall be so subrogated.®8 


55. Pontiac Mut. County F., etc., 
Ins. Co. v. Sheibley. 203 Ill, A. 527 
{aff 279 11]. 118 116 NE 644]. 

{a} Rule applied.—Where the in- 
Sure cooperates with the insured in 
suing the wrongdoer, and while judg- 
ment is pending on appeal! offers to 
accept less than the amount it had 
paid, 1f the insured decides to com- 
promise the judgment, the insurer 
is entitled to recover the reduced 
amount if the insured compromises, 
irrespective of whether the insured 
agreed to pay it. Pontiac Mut, County 
F., etc., Ins. Co. v. Sheibley, 279 Ill. 
118, 116 NE 644 [aff 2038 Ill. A. 527}. 

56. Benefit of mortgage security 
peiigied see Subrogation [37 Cyc 

1], 

Claim of nonliability to mortgagor 
see infra § 626. 

57. U. S.—Phenix Ins. Co. v. Chad- 
bourne, 31 Fed. 300. 

Ala.—Hackett v. Cash, 196 Ala. 
403, 72°S 52,:54: teit Cyc]. 

Cal.—Baker v. Fireman’s Fund Ins. 


Conny St Cala 34, .212-P 357. 
Ga.—Scottish Union, etce., Ins. Co. 
vV.--Colvard,)" 135 (Gay 188719 68 Si 


1097. 

Il].—Traders’ Ins. Co. v. Race, 142 
Til, 338, 29 NE 846, 31 NB 392 [aff 
ol le AGT 6 25% 

Ind.—Aétna Ins. Co. v. Baker, 71 
Ind. 102. 

Kan.—Home Ins. Co. v. Marshall, 
48 Kan. 235, 29 P 161. 

Ky.—Gardner v. Continental Ins. 
Co., 75 SW 2838, 25 Kyl 426. 

Mass.—Suffolk F. Ins. Co. v. Boy- 
den, 9 Allen 123 

Mich. — Pendleton Elliott, 67 
Mich. 496, 35 NW 97. 

Mo.—Havens v. Germania Ins. Co., 
£35 Mo; . 649). 30) SWr 4975" Dick) v. 
Franklin F. Ins. Co., 10 Mo. A. 376 
[aff 81 Mo. 103]. 

N. J.—Palmer v. McFadden, 86 N. 
J. Eq. 377, 98 A 462, 464 [quot Cyc]; 
Nelson v. Bound Brook Mut. F. Ins. 
N.! Seba). 256, -1L 7A) 681, °3 
AmSR 308. 

N. M.—Fire Assoc. v. Patton, -15 
N. M. 304, 107 P 679, 27 LRANS 420. 

N. Y.—Cone v. Niagara F. Ins. Co., 
60 N. Y. 619 mem [aff 3 Thomps. & 
C. 33]; Waring v. Loder, 53 N. Y. 
581; Kernochan v. New York Bow- 
ery F. Ins. Co.,.17 N. Y. 428 ‘Laff 12 
N. Y. Super. 1]; Buffalo Steam En- 
gine Works v. Sun Mut. Ins. Co., 17 
N. Y. 401; Young Men’s Lyceum v. 
National Ben Franklin F. Ins. Co.,! 
177 App. Div. 351, 1638 NYS 226; Prinz 
v. Citizens’ Ins. Co., 80 App. Div. 638, 
81 NYS 141; Eddy v. London Assur. 
Corp., 65 Hun 307, 20 NYS 216 [aff 
143 N. Y. 811, 38 NE 307, 25 LRA 
686]; Robert v. Traders’ Ins. Co., 17 
Wend. 631. 

Or.—Milwaukee Mechanics’ Ins, Co. 
v. Ramsey, 76 Or. 570, 149 P 542, 
LRA1916A 556, AnnCas1917B 1132. 

Tenn.—Rockwood First Nat. Bank 
v. Insurance Co., 2 Tenn. Ch. A. 90. 

Can.— Imperial F. Ins. Co. v. Bull, 
118 Can. S. C. 697 [aff 15 Ont. A, 421 
(aff 14 Ont. 322)]. 

- Ont.—Howes v. Dominion FF. & M. 
Ins. Co., 2 Ont. 89; Reesor v. Pro- 


- 
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[§ 626] b. Insurance for Mortgagee’s Own Ben- 


the property or 


efit. Where the mortgagee, or one in like position, 
is the party insured and there is no liability on the 
part of the insurer to the mortgagor, as where the 
insurance is for the mortgagee’s sole protection 
and the mortgagor has not procured it, or has lost 
the right to rely upon it, the insurer, on paying to 
the mortgagee the insurance money, becomes entitled 
to an assignment of the mortgagee’s rights against 


to equitable subrogation pro tanto 


to the security held by the mortgagee,®® which sub- 
rogation must be so effectuated as to do equity be- 
tween the parties according to their legal rights.°° 
Some policies make this right of subrogation a ¢con- 


tract right, by providing that on payment of the 


WANCIA ANS. CO. O31. Wis (Oo Qin. Hoots 

Que.—Montreal Loan, etc., Co. v. 
Denis, 14 Que. Suver. 108. 

fa] Rule applie€d.—(1) Where a 
policy contains no. stipulation for 
Subrogation in case of payment to 
the mortgagee, and there is any ar- 
rangement between the mortgagor 
and mortgagee, by which the mort- 
gagor becomes liable to pay for the 
insurance, he is entitled to have it 
applied in liquidation of the mort- 
gage debt pro tanto, which right does 
not depend upon the fact that he has 
paid for the insurance, nor whether 
the mortgagee procured it intending 
to look to the mortgagor for reim- 
bursement of the premium, but upon 
whether he is liable to the mort- 
gagee therefor under any agreement, 
express or implied; and in such case, 
if the insurer receives the premium 
knowing that it is paid by the mort- 
gagor, or for him, it will not, in 
the absence of a stipulation therefor 
in the policy, be entitled to be sub- 
stituted to the rights of the mort- 
gagee against the mortgagor. Pendle- 
ton.v. Elliott, 67 Mich. 496, 35 NW 
97. (2) Where a policy is made pay- 
able to the mortgagee as his inter- 
est might appear, and the insurer by 
separate agreement with the mort- 
gagee agrees to pay the mortgagee 
notwithstanding it might deny lia- 
bility to the assured, with the right 
under such agreement to be subro- 
gated to the rights of the mortgagee 
against the assured, and pays the 
mortgagee, with a denial of liability 
to the assured, where it was in fact 
at the time liable to the insured, 
the payment to the mortgagee oper- 
ates to extinguish pro tanto the debt 
of the assured to the mortgagee, and 
in an action against the assured on 
the note, transferred by the mort- 
gagee to the insurance company in 
consideration of its payment, the as- 
sured may plead payment, notwith- 
standing a failure to furnish proofs 
of loss, or to commence suit on the 
policy within the time prescribed 
therein, the payment to the mort- 
gagee having been made before ex- 
piration of such time. Scottish Union, 
ete, Ins. 9Co. °v:«,Colvard).:135 Ga. 
188, 68 SE 1097. (3) Payment by an 
insurer of a loss to one who took an 
assignment of the policy as security 
for the payment of a mechanic’s lien 
on the property insured discharges 
the lien debt, and does not create an 
assignment of the creditor’s debt to 
the insurance company, where the 
policy was taken out and paid for 
by the owner. Fire Assoc. v. Patton, 
15 N. M. 304, 107 P 679, 27 LRANS 
420.° : 

58. Pendleton v. Elliott, 67 Mich. 
496, 35 NW 97; Dick v. Franklin F. 
Ins. Co., 10 Mo. A.°376 [aff 81 Mo. 
103]; Foster v. Van Reed, 70 N.Y. 
19, 26 AmR 544; Alamo fF. Ins. Co. v. 


Davis, 25 Tex. Civ. A. 342, 60 SW 
802. 
59. U. S.—Carpenter v. Providence 


Washington Ins. Co., 16 Pet. 495, 10 
L. ed. 1044. 
Ala.—Hackett v. Cash, 196 Ala. 403, 


72 S 52, 54 [cit Cyc]. 

Ga.—People’s Bank y. Insurance 
Co. of North America, 146 Ga. 514, 
91 SE 684, LRA1917D 868. 

Ill.— Norwich F. Ins. Co. v. Boom- 
er, 52 Ill. 442, 4 AmR 618; Honore 
v. Lamar F. Ins. Co., 51 Ill. 409. 

Kan.—Elk City First Nat. Bank v. 
Springfield F. & M. Ins. Co., 104 Kan. 
278, 178 P 413. 


Md.—Washington F. Ins. Co. v. 
Kelly, 32 Md. 421, 3 AmR 149. 

Nebr.—Aitna L. Ins. Co. v. Na- 
tional Union F. Ins. Co., 98 Nebr. 
Fae 153 NW 553, LRAII16A 
784, 


N. J.—Sussex County Mut. Ins. Co. 
v. Woodruff, 26 N. J. L. 541; Leyden 
v. Lawrence, 79 N. J. Eq. 1138, 81 A 
121 [aff 80 N. J. Eq. 550, 85 A 1134]; 
Bound Brook Mut. F. Ins. Assoc. v. 
Nelson, 41 N. J. Eq. 485, 5 A 590 
[rev on other grounds 43 N. J. Eq. 
256, 11 A 681, 3 AmMSR 3808]. 

N. Y.—Ulster County Sav. Inst. v. 
Leake, 73 N. Y. 161, 29 AmR 115 [rev 
11 Hun 515]; Foster v. Van Reed, 70 
N. Y. 19, 26 AmD,; 544, [rev 5 ;#iun 
321]; Excelsior F. Ins. Co. v. Royal 
Ins., €o., 55" Nw YA 3438, abe Amr 27 
{aff 7 Lans. 138]; Springfield F. & 
M. Ins. Co. v: Allen, 43° N.Y. 389, 8 
AmR 711; Kernochan vy. New York 
Bowery F. Ins. Co., 17 N. Y. 428 [aff 
12 N. Y. Super. 1]; Heilbrunn v. Ger- 
man Alliance Ins. Co., 150 App. Div. 
670, 135 NYS 769; Thomas vy. Mon- 
tauk EF. Ins. Co., 43. Hun 248,512 (NW 
St 738, 13 NYCivProc 343; Attna F, 
Ins. Co. v. Tyler, 16 Wend. 385, 30 
AmD 90; Matter of Kip, 4 Edw. 86. 

N. C.—Stuyvesant Ins. Co. v. Reid, 
LUTION, Corsi see 882 Shy 279. 

Or.—Milwaukee Mechanics’ Ins. Co. 
Vv.) Ramsey, 76 ‘Or. 570,°149) P5425 
LRA1916A 556, AnnCas1917B 1132. 

Pa.—Thomas v.. Curran, 20 Pa. 
hae 857; Utter v. Lewis, 10 Pa. Dist. 

S. C.—Rawls v. American Cent. Ins. 
Co:,, 97 S.-C, 189,81 SH 15.05, 

Tex.—Home Ins. Co. v. Boatner, 
(Civ. A.) 218 SW 1097. 

W. Va.—Baker v. Monumental Sav., 
ete;, Assoc), 58; W. Vai 408, 52° SE 
403, 112 AmSR 996, 3 LRANS 79. 


60. Palmer y. Niagara F. Ins. Co., 
87% Nod. Ha. 347,100 A225, LRA 
1917D 871. 

[a] Rule applied.—W here the 


owner of mortgaged premises pro- 
cures a policy in his name with the 
usual mortgagee clause, and after a 
fire the insurer pays to the mort- 
gagee the amount of the mortgage 
and takes an assignment of the 
mortgagee’s interest in the bond and 
mortgage as well as an assignment 
of a final decree on foreclosure of the 
mortgaged premises, and proceeds to 
enforce the decree, the owner of the 
equity of redemption is entitled to a 
eredit upon the decree to the extent 
of the pro rata share which the in- 
surer would have been obliged to pay 
to the mortgagor upon an adjust- 
ment of the loss between the insurer 
and its coinsurers. Palmer v. Ni- 
agara HK’. Ins. Coa.,.87 N.J.-Hq. 347, 
}100 A 225, LRA1917D 871. 
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loss under such a policy the mortgagee shall as- 
sign his mortgage security to the insurer in full 
or pro tanto as the case may be, or that the insurer 
shall be subrogated to that extent to the rights 
of the mortgagee under the mortgage;®! and the 
consent of the mortgagor is not essential to the va- 
Under such a policy 
the insurer’s right to an assignment or subrogation 
is paramount to and not affected by the contract 


lidity of such a provision.°? 


between the mortgagor and the 


whether the insurer at the time of issuing the policy 
had knowledge of the terms of the mortgage;** nor 
is it affected by the subsequent acquisition of the 
legal title to the mortgaged property by the mort- 
gagee;®> or by the fact that by the declarations 
of the mortgagee the mortgagor has been prevented 
from insuring on his own behalf,®* or by the fact 
that the premiums were paid by the owner.®* If the 


provision in the contract between 


the mortgagee for the assignment by the latter to 
the former is inconsistent with the mortgagee’s 


61. U. S.mNew Hampshire F. Ins. 
Co. v. National L. Ins.'Co., 112 Fed. 
199, 50 CCA 188, 57 LRA 692. 

Cal.—Cronenwett v. Dubuque F. & 
M. Ins. Co.; (A.) 186 P 826. 

Colo.—Sun Ins., Office v. Heiderer, 
24) "Colo 1293) 1.99 P39: 


Ga.—People’s Bank v. Insurance 
Co. of North America, 146 Ga. 514, 
91 SE 684, LRA1917D 868. 

Ind.—Insurance Co. of North 
America v. Martin, 151 Ind. 209, 51 
NE 361. 


. Kan.—Ft. Scott’ Bldg, ete., Assoc. 
v. Palatine Ins. Co., 74 Kan. 272, 86 
P 142. 

Mo.—Mosby v. Aina Ins. Co., 225 
SW 715; Dick v. Franklin F. Ins. Co., 
81 Mo. 103 [aff 10 Mo. A. 376]. 

N. H.—Badger v. Platts, 68 N. H. 
222, 44 A 296, 73 AmSR 572. 

N. J.—Leyden v. Lawrence, 79 N. 
J. Eq. 113, 81 A 121 [aff 80 N. J. Eq. 
550, 85 A 1134]; Hare v. Headley, 52 
N. J. Eq. 496, 28 A 452. 

N. Y.—Ulster County Sav. Inst. v. 
Leake, 73 N. Y. 161, 29 AmR 115 
{rev 11 Hun 515]; Foster v. Van 
Reed, 70 N. Y. 19, 26 AmR 544 [rev 
5 Hun 321]; Springfield F. & M. Ins. 
Co. v. Allen,’ 43 N. Y. 389, 3 AmR 
711; Heilbrunn v. German Alliance 
Ins. Co., 150 App. Div. 670, 185 NYS 
769 [cert 185 NYS 1117 mem]. 

Pa.—Niagara F. Ins. Co. v. Fidelity 
Title, ete «Co. 123! Pa’ 516; 16Ar "79.0, 
10 AmSR 543; Thornton v. Enterprise 


Ins. Co. 1 Pa. 234, 
Tex.—Washington F. Ins. Co. v. 
Cobb, (Civ. A.) 168 SW 608; Alamo 


Pins ’Covtivs Davis," 25 (Dexs:CivicA. 
342, 60 SW 802; Merchants’ Ins, Co. 
ee Story, 13 Tex. Civ. A. 124, 35 SW 
68. 

W. Va.—Gillespie v. Scottish 
Union, ete., Ins. Co.,| 61 W. Va. 169; 
56 SE 213, 11 LRANS 143. 

[a] This rule applies against the 
mortgagor’s grantee as well as 
against the mortgagor himself. In- 
surance Co. of North America v. Mar- 
tin, 151 Ind. 209, 51 NE 3861; Badger 
v. Platts, 68 N. H. 222, 44 A 296,73 
AmSR 572; Springfield F. & M. Ins. 
Co. v. Allen, 43 N. Y. 389, 3 AmR 711. 

{[b] In Massachusetts (1) some 
early Gecisions denied the right of 
equitable subrogation in such cases. 
Suffolk F. Ins. Co. v. Boyden, 9 Allen 
(Mass.) 123; King v. State Mut. F. 
Ins. Co., 7 Cush. (Mass.) 1, 54 AmD 
683. (2) But under the standard 
form of policy prescribed by Rev. L. 
ec 118 § 60, and prior similar stat- 
utes, in case the insurer is liable to 
the mortgagee it may pay him either 
the loss or the full amount secured 
by the mortgage and receive an as- 
signment of the mortgage and debt 
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gagee, does so, 


63 
mortgagee,®* or 


the insurer and 


claim.?? 
secured. Canton Co-op. Bank _ Vv. 
American Cent. Ins. Co., 219 Mass. 
132, 106 NE 635; Eliot Five Cents 


Sav. Bank v. Commercial Assur. Co., 
142 Mass. 142, 7 NE 550. (3) Under 
such policy the insurer must make 
its election to pay the mortgage and 
take an assignment within a reason- 
able time, or its right is Jost. Can- 
ton Co-op. Bank v. American Cent. 
Irs. Co., supra; Eliot Five Cents Sav. 
Bank v. Commercial Assur. Co., 
supra. (4) An insurer which had no 
knowledge of its right to elect to 
take an assignment of a mortgage 
or to the facts which created such 
right cannot be held to have waived 
its rights. Canton Co-op. Bank v. 
American Cent. Ins. Co., supra. 

[ec] Validity of provision.—A pro- 
vision that, whenever the insurer 
shall pay the mortgagee for a loss 
and shall claim that as to the mort- 
gagor or owner no liability exists, 
the insurer shall to’ that extent be 
legally subrogated to the rights of 
the parties to whom the payment is 
made under all securities held as col- 
lateral to the debt or might at its 
option pay the mortgagee the whole 
principal due and receive a full as- 
signment and transfer of the mort- 
gage and securities, is valid and en- 
forceable. Mosby v. Attna Ins. Co., 
(Mo.) 225 SW 715 [dist Loewenstein 
v. Queen Ins. Co., 227 Mo. 100, 127 
SW 72 (which held the insurer not 
entitled to subrogation under such a 
policy) J. 

{d] Denial of liability to mort- 
gagor.—(1) Where a policy contains 
a’ stipulation that when the insurer 
pays any sum as loss to the mort- 
gagee, claiming that no _ liability 
existed as to the owner, the insurer 
shall be subrogated to the mort- 
gagee’s rights, and legally entitled to 
all securities held as collateral to the 
mortgage, in an action on a policy 
in which the insurer denies liability 
to either owner or mortgagee, a judg- 
ment in the mortgagee’s favor should 
subrogate the insurer to any rights 
under any such securities. Alamo 
F. Ins. Co. v. Davis, 25 Tex. Civ. A. 
342, 60 SW 802. (2) Such a stipula- 
tion covers a mechanic’s lien on the 
premises, the insurer upon paying 
such lienor’s claim becoming subro- 
gated to his rights as against: the 


owner. Washington F. Ins. Co. v. 
Cobb, (Tex. Civ. A.) 163 SW 608. 
fe] Assignment.—A policy, taken 


out by a mortgagee on his own ac- 
count on the mortgaged property, 
may provide for an assignment of 
the mortgage debt, together with 
the security to the insurance com- 
pany upon payment of any loss, the 
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right, it will be a bar to a recovery on the policy, 
and so will be a bar to any claim that by payment 
by the insurer to the mortgagee the debt has been 
extinguished pro tanto;®® but if the insurer, which 
is under no obligation to pay any loss to the mort- 


and takes an assignment of the 


mortgage, it becomes the owner of the entire in- 
terest in the mortgage.®® . 

Necessity for payment of loss. 
entitled to subrogation or an assignment of the 
mortgagee’s security until the payment of the loss 
to him to the extent of the mortgage debt,’° unless 
the policy provides for a part assignment.7! 

Claim of nonliability to mortgagor. A clause pro- 
viding for subrogation where the insurer shall pay 
to the mortgagee any sum under the policy and 
shall claim as to the owner that no liability there- 
for exists, applies only to a claim by the insurer of 
no liability to the mortgagor, supported by legal 
right, and the right to subrogation falls with the 


The insurer is not 


contract of insurance being a suffi- 
cient consideration for the assign- 
ment. Loewenstein. v. Queen Ins. 
Co., 227 Mo. 100, 127 SW 72. 
Foster v. Van Reed, 70 N. Y. 
AmR 544 [rev 5 Hun 321]. 
Foster v. Van Reed, 70 N. Y. 
AmR 544 [rev 5 Hun 321]. 
Foster v. Van Reed, 70 N. Y. 
AmR 544 [rev 5 Hun 321]. 

65. Ft. Scott Bldg., ete. Assoc. v. 
eee Ins. Co., 74 Kan. 272, 86 P 

[a] Effect of mortgagee acquiring 
title—Where a policy provides that, 
if the insurer shall pay the mort- 
gagee for any loss under a policy 
and shall claim that as to the mort- 
gagor no liability exists, it shall to 
the extent of such payment be sub- 
rogated to the rights of the party 
to whom such payment. shall be 
made under all securities held for 
the payment of the debt, the subse- 
quent acquisition of the legal title 
to the mortgaged property by the 
mortgagee will not affect the right 
of the insurance company to the sub- 
rogation as stipulated. Ft. Scott 
Bldg., etc., Assoc. v. Palatine Ins. Co., 
74 Kan. 272, 86 P 142. 

66. Foster v. Van Reed, 70 N. Y. 
19, 26 AmR 544 {rev 5 Hun 321]. 


6 
19, 26 


67. Washington F. Ins. ‘Co. <v. 
Cobb, (Tex...@iv. A.) 163 SW 608. 
68. Foster v. Van Reed, 70 N. Y. 


19, 26 AmR 544 [rev 5 Hun 321]. 

69. Foster v. Van Reed, 70 N. Y. 
19, 26 AmR 544. [rev 5 Hun 321]. 

70. U. S.—Pennsylvania Co. 
Ins., etc. v. Aachen, etc., F. Ins. 
257 Fed. 189;. New Hampshire F. 
Co., v. National L. Ins.Co.,:112 
199, 50 CCA 188, 57, LRA 692. 

Ida.—Carroll v. Hartford F. Ins, 
Co., 28 Ida. 466, 154 P 985. 

Mass.—Allen v. Watertown F. ‘Ins, 
Co., 182 Mass, 480. 

Mo.—Morrison v. Tennessee M. & 
ne Ins. Co., 18 Mo. 262, 59: AmD 

Nebr.—Aatna L.. Ins. Co. v. National 
Union F. Ins. Co., 98 Nebr. 446, 153 
NW 553, LRAI916A 784. 

Va.—Pheenix Ins. Co. v. Harrison- 
burg First Nat. Bank, 85 Va. 765, 8 
SE 19, 17 AmSR i001, 2 LRA 667. 

[a] Thus the insurer is: not en- 
titled to an assignment of the mort- 
gage on the property, held by an as- 
signee, where it has neither tendered 
nor paid any amount to the assignee 
of the mortgage. Pennsylvania Co. 
for Ins., ete. v, Aachen, etc., F. Ins. 
Co., 257 Fed. 189. 

71. New England F. & M. Ins. Co. 
v. Wetmore, 32 Ill, 221. 

72. Cal.—Cronenwett v. Dubuque 
F.. & M. Ins. Co., (A.).186 P 826. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 626-628] 


Release or satisfaction of mortgage.7*> Where 
the insurer is entitled to subrogation, a release or 
satisfaction of the mortgage will relieve it cor- 
respondingly from liability under its policy.%™ 

Effect on mortgagee’s rights. A legal subroga- 
tion of an insurer to the rights of a mortgagee 
is a succession to his rights against the debtor by 
operation of law, and must be effected so as not 
to impair the right of the mortgagee to recover the 
full amount of its elaim.”® <A provision in the policy 
that subrogation shal] not impair the right of the 
mortgagee to recover the full amount of his debt 
refers not merely to the right to prosecute but 
also to the right to demand and to receive full 
payment of the debt or claim, and the mortgagee 
is not bound to stay further proceedings in a fore- 
closure suit commenced before a fire occurred and 
to accept payment of the amount of his insurance, 
and then to assign to the insurer, to the extent of 
such payment, his rights in the mortgage.7* Where 
there are several policies containing stipulations 
for an assignment of a proportionate interest in 
the debt and security, the mortgagee is entitled to 
deduct reasonable attorney’s fees incurred in ac- 
tions on some of the policies before applying the 
proceeds thereof on the mortgage debt."7 

Effect on priority between mortgages. Under 
some policies the insurer’s paying the loss and tak- 
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-under the contract of 
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ing an assignment of a first mortgage makes such 
mortgage inferior to a second mortgage.’§ 

[§ 627] 3. As against Carrier. Where goods 
which are insured are lost or damaged through 
the fault or neglect of a carrier in whose possession 
they are for the purpose of transportation, the 
insurer, on paying the loss to the owner of the goods, 
will be subrogated to the rights of such owner 
against the ecarrier.79 This right of subrogation, 
however, may be cut off by express contract between 
the owner and the carrier, such as by a stipulation 
in a bill of lading, by which it is provided that the 
carrier shall have the benefit of any insurance on the 
goods in ease of loss.°° But if the contract of in- 
surance contains an express stipulation that the 
insurer shall in such case be subrogated to the 
owner’s rights against the carrier, the owner cannot 
defeat the insurer’s right of subrogation by contract 
with the carrier without forfeiting his own rights 
insurance.*t An insurer 
which ‘has insured a earrier against loss of cargo 
is not subrogated to the rights of the owner of 
the goods against the carrier upon payment of 
the loss to such owner by order of the carrier.’? 

[§ 628] 4. Actions to Enforce Rights—a. In 
General. In an action to enforce rights gained 
by subrogation, questions relating to jurisdiction,®? 


Colo.—Sun Ins. Office v. Heiderer, 
44 Colo. 293, 99 P 39. 

Ind.—Insurance Co. of North 
America v. Martin, 151 Ind. 209, 51 
NE 361. 

Mo.—Loewenstein v. Queen Ins. 
Co., 227 Mo. 100, 127 SW 72, 

N. Y.—O’Neil v. Franklin F. Ins. 
‘Cos, 159) App. Div. 313,, 145. NYS "432 
[aff 216 N. Y. 692 mem, 110 NB 1045 
mem]. 4 

[a] Dlustration.—The insurer, by 
taking an assignment from the mort- 
gagee of the debt and mortgage lien 
to the extent of the amount: paid, 
sufficiently shows a denial of lia- 
bility to the mortgagor or purchaser 
-of the property. Insurance Co. of 
North America v. Martin, 151 Ind. 
209, 51 NE 361. 

[b] A mere assertion of nonlia- 
“bility to the mortgagor not supported 
by an offer to prove it, and the suf- 
fering of judgment in his favor, is 
not sufficient to show a right to sub- 
rogation. O’Neil v. Franklin F. Ins. 
-Co., 159 App. Div. 313, 145 NYS 432 
[aff 216 N. Y. 692 mem,'110" NE 
1045 mem]. 

[ec] Receipt for amount.—In an 
action by the mortgagee as the mort- 
gagor’s assignee, where defendant 
admits that the mortgagor had been 
paid nothing, but claims that no lia- 
bility existed as to the mortgagor, 
a-joint receipt of the mortgagor and 
mortgagee for the amount will not 
defeat a recovery. Sun Ins. Office 
v. Heiderer, 44 Colo. 293, 99 P 39. 


73. See generally supra §§ 614, 
615. 

74, Sussex County Mut. Ins. Co. 
v. Woodruff, 26 N. J.-L. 541; Pear- 


man v. Gould, 42 N. J. Eq. 4, 5 At 
811; Thomas v. Montauk F. Ins. Co., 
12 NYSt 738; Molaka v. American F. 
Ins. Co., 29 Pa. Super. 149. 
[a] Ilustration. — Where _ the 
mortgage clause of a policy provides 
that the rights of the mortgagee 
-shall not be invalidated by any act 
of the mortgagor, and that the insur- 
ance company shall be subrogated to 
the rights of the mortgagee under 
all securities held as collateral to 
the mortgage debt, and it appears 
that the insured procured additional 
insurance in violation of the terms 
of the policy, a portion of which 
after a fire he assigned to the mort- 
-gagee, the insurance company is en- 


titled to be subrogated to the rights 
of the mortgagee in such insurance, 
and, if it appears that the mortgagee 
has voluntarily relinquished her 
rights to such insurance, the com- 
pany will be discharged from all lia- 
bility to her. Molaka v. American 
F. Ins.. Co., 29 Pa. Super. 149. 

75. Young Men’s Lyceum v. Na- 
tional Ben Franklin F. Ins, Co., 177 
App. Div. 351, 163 NYS 226. 

76. Eddy v. London Assur. Corp., 
143 N. Y¥.. 311, 38 NE 307, 25-LRA 
686 [aff 65 Hun 307, 20 NYS 216}. 

77. New Hampshire F. Ins. Co. v. 
National L. Ins. Co., 112 Fed. 199, 
50 CCA:-188, 57 LRA 692. 

78. Perretta v. St. Paul F. & M. 
Ins. Co., 106 Mise. 91, 174 NYS 131 
{aff 177 NYS 923 mem]. 

[a] TIllustration.—Where an _  in- 
surance policy made the loss payable 
to. a first mortgagee, the excess to a 
second mortgagee, and provided that 
the interest of the ‘mortgagee’ 
should not be invalidated by any act 
of the mortgagor or owner, and for 
the insurer’s subrogation to the 
mortgagee’s rights upon payment of 
his loss, but that such should not 
impair the mortgagee’s right to re- 
cover claim in full, the insurer’s tak- 
ing an assignment of the first mort- 
gage made such mortgage inferior 
to that of the second mortgagee. 
Perretta v. St. Paul F. & M. Ins. Co., 
106 Misc. 91, 174 NYS 131 [aff 177 
NYS 923 mem}. 

79. U. S.—Mobile, etc. R. Co. v. 
Jurey, 111 U. S. 584, 4 SCt 566, 28 
Timedsb2iet Hallivi Nashville, etes 
Rie Cosh? Walle367,<20.L.ted. 594; 
Over v. Lake Erie, ete, R. Co., 63 
Fed. 34; Kidd v. Greenwich Ins. Co., 
35 Fed. 351; Altna Ins. Co. v. Han- 
nibal, etc., R. Co., 1 F. Cas, No. 96, 
sD. 

La.—New Orleans Mut. Ins. Co. v. 
oer Orleans, ete., R. Co., 20 La. Ann. 
302. 

N. Y.—Platt v. Pennsylvania R. 
Co., 58 N. Y. Super. 587, 11 NYS 6382. 

S. C—Mobile Ins. Co. v. Colum- 
bia, etc., R. Co., 41 S. C. 408, 19 SH 
858, 44 AmSR 725. 

Tenn.—Deming v. Merchants’ Cot- 
ton-Press, ete., Co.,,90 Tenn. 306, 17 
SW 89, 13 LRA 518; Louisville, etc., 
R. Co. v. Manchester Mills, 88 Tenn. 
653, 14 SW 314; Kentucky M. & F. 
Ins: Co, v. Western; etc.; R: Co.:, 8 


Baxt. 268. 
See also Carriers § 530. 


so. U. §.—Inman vy. South Caro- 
linawR.<Cot,, 12/9) UviS: mi2sor SCtmaeg; 
32 L. ed. 612; Phoenix Ins. Co. v. 
frie, .etc.,*-Transp./ (C6.,919. (Pi Cass 


No. 11,112, 10 Biss. 18. 

Mass.—Jackson v. Boylston Mut. 
Ins Cos 139. Mass. 508, 22) NB 103; 
52 AmR 728. \ 

N. Y.—Fayerweather v. Phenix 
This. Co., sL8) NY Y¥.2324,0237sNe 292" 
6 LRA 805; Platt v. Richmond, etc., 
Ril Co; 108" Nw FY 2858.4 £52 INEs 893, 620 
AbbNCas 425, 28 NYWklyDig 283; 
Mercantile Mut. Ins. Co. v. Calebs, 
20 N. Y. 173; Kalle v. Morton, 156 
App. Div. 522, 141 NYS 874 [aff 216 
N. Y. 655 mem, 110 NE 1043 mem]; 
North British, ete., Ins. Co. v. Cen- 
tral Vermont R. Co., 9 App. Div. 4, 
40 NYS 1113 [aff 158 N. Y. 726 mem, 
53 NE 1128 mem]; Platt v. Pennsyl- 
vania R..Co, 58 Ny Yi Super..587, (11 
NYS 632; Home Ins. Co. v. Western 
Transp. Co., 27.N. Y: Super. 267. 

Pa.—Roos v. Philadelphia, ete., R. 
Go., 13 Pa. Super; 563 ‘faff 9 199 ‘Pa. 
378, 49 A 344]. 

Tex.—British, ete., Mar. Ins. Co. v. 
Gulf, ‘ete, . Rios 968" Tex. 75j0 ot 
AmR 661. 

81. Southard v. Minneapolis, etc., 
R. Co., 60 Minn. 382, 62 NW 442, 
619; Fayerweather v. Phenix Ins. 
Co., 118 N. Y. 324, 23 NE 192, 6: LRA 
805; Insurance Co. of North America 
v. Easton, 73 Tex. 167, 11 SW 180, 
3 LRA 424. 

82. Wager v. Providence Ins. Co., 
150L UstSs 99,014 SSt. Sh; e3iebLe "edt 
1018. 

83. German-American Ins. 
Standard Gaslight Co., 67 App. Div. 
539) T3ANYS 973 sfatiel74, Ne Ye 508 
mem, 66 NE 1109 mem]; Home Ins. 
Co. v. Pennsylvania R. Co., 11 Hun 
(N. Y.) 182; Kennebec Coal, etc., Co. 


Couiyy 


v. Wilmington, ete., R: Co., 2 Chest. 
Co. (Pa.) 29, 18 WklyNC 162. See 
generally Courts §§ 13-177. 

{a] Illustration. — An insurer, 


after payment of a loss by fire oc- 
curring in one state, occasioned by 
sparks from a locomotive, is entitled 
to recover from the railroad com- 
pany for negligently setting the 
burned building on fire, by suit in 
another state, by right of subroga- 
tion. Home Ins. Co. v. Pennsylvania 
Re Copn it Hun GNe aS 2e 
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time to sue,§* the 


tions. 


answer.®! 


demand, it should be allowed. 
Expenses and attorney’s fees.°4 


[b] Action at law.—Where an in- 
surance company subrogated to the 
rights of insured sues for negligence 
causing the loss, the action is at 
law for negligence, although growing 
out of the equitable doctrine of sub- 
rogation, and hence properly triable 
at the trial term. German-American 
Ins. Co. v. Standard Gaslight Co., 67 
App. Div. 5389,,73 NYS 973 [aff 174 
N. Y. 508 mem, 66 NE 1109 mem]. 

84; Phoenix) Ins: ):Co. v....Pacific 
Lumber Co,, 1 Cal. A. 156, 81 P 976; 
Hgan v. Boston Ins. Co., 110 Ill. A. 
1. See generally Limitations of Ac- 
tions [25 Cyc 963]. 

85. Ga.—Holcombe v. Richmond, 

eter) Ri Co, .78 Ga. 776,03) SHUT5S5; 

Norwich Union F. Ins. Soc. v. Bain- 
bridge Grocery Co., 16 Ga. A. 432, 
85 SH 622. 

Ind.—Insurance_ Co. of North 
America v. Martin, 139 Ind. 317, 37 
NE 394; Phenix Ins. Co. v. Pennsyl- 
Vania “RI Co;, wes vind.) 225.83'eNB 
970, 20 LRA 405; Pittsburg, etc. R. 
Co. v. Home Ins. ‘Co., (A.) 125 NE 
427, 

N. Y.—Home Ins. Co. v. Pennsyl- 
vania R. Co., 11 Hun 182. 

Tex.—Texas, ete., R. Co. v. Com- 
mercial Union Assur. Co., (Civ. A.) 
137 SW 401. 

Vt.—Cushman, ete., Co. v. Boston, 
ete:, .R7'Co, 82 Vt 390, 73 A 1073, 118 
AnnCas 708. 

W. Va.—Phenix F. Ins. Co. v. Vir- 


ginia-Western Power Co., 81 W. Va. [ 


298, 94 SE 372. 

See generally Pleading [31 Cyc 1]; 
Subrogation [37 Cyc 383]. 

{a] A complaint states a cause of 
action which alleges that plaintiff 
had insured certain property, which, 
without fault of plaintiff or the 
owner, was destroyed by the negli- 
gence of defendant, a natural gas 
company, the negligence consisting 
in failure to provide a watchman to 
eontrol the supply of gas at night, 
such service being necessary, and 
that plaintiff paid the loss, and be- 
came subrogated to the owner’s 
rights. Indiana Natural, etc., Gas 
Co. v. New Hampshire F. Ins. Co., 
23 Ind. A. 298,538 NE 485. 

{b] Same allegations as in action 
by owner.—The right of recovery in 
the insured’s name for the benefit of 
the insurer does not depend on alle- 
gations in the declaration other than 
or different from those necessary for 
a recovery by the owner of the prop- 
erty for his own benefit. Cushman, 
ete), Cow.» Boston; ete.,.7Ri) Co.}0-82 
Vt. 390, 73 A 1078, 18 AnnCas 708. 

86. Union Ins. Co. v. Shaw, 24 F. 
Cas. No. 14,366, 2 Dill. 14; West Side 
Mut. F. Ins. Co. v. Chicago, ete. R. 
Co., (lowa) 95 NW 193. See gener- 
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pleadings,®® 
proof,’ the admissibility,’’ and weight and _ suffi- 
ciency 8° of the evidence, and questions of trial,°° 
such as instructions,®® are governed by the same 
rules that control these matters in other civil ac- 
An objection that the insured and not the 
insurer should have been the party plaintiff in an 
action against a third person should be taken by 
Where the action is by the insured, and 
the insurer joins therein, since the third person’s 
liability is not decreased or affected by the insur- 
ance, it is not necessary to prove the policy,°? but if 
it is offered in evidence in reply on defendant’s 


Where an action 
against the third person is prosecuted in good faith 
by the insured for the benefit either wholly or in 
part of the insurer, the latter may be required to 
contribute to the payment of the expenses of prose- 
cuting the action by which a judgment was obtained 
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burden of 


for its benefit.®® 
covering a judgment against the third person at- 
tempts to defeat the insurer’s right to subrogation 
by assigning the judgment to the insured’s attorney, 
the court may set aside such assignment decreeing 
the proceeds of the judgment to the insurer as 
its interest appears,°® and may properly refuse to 
require it to contribute to the payment of expenses 
and fees of the insured’s attorney in prosecuting 
the action against the third person.%” 

[§ 629] b. Parties °*—(1) In General. Where 
the insurer by payment of the insurance money 
becomes subrogated to the remedy of the insured 


L§§ 628-629 


But where the insured after re- 


against a person whose wrongful or negligent act 


tion.? 


ally Evidence §§ 13-24; 
[3%eCy ess oi: 

{a] Zhe burden of proving neg- 
ligence on the part of the third per- 
son is on the insurer when suing 
to enforce its right of subrogation. 
Union Ins. Co. v. Shaw, 24 EF. Cas. 
No. 14,366, 2 Dill. 14. 

87. U. S.—Judd v. New York, etc., 
SS .Coswus0n med. 991. 

Ark,.—St. Louis,; -ete;,, R..Co.. ‘Vv. 
Philadelphia Fire Assoc., 55 Ark. 163, 
18 SW 43. 

Cal—tLimerpool,. ete!;; Ins:}.Co. Uv. 
Southern Pac. Co., 125 Cal. 434, 58 P 


Subrogation 


5D. 

Ky.—Hartford F. Ins. Co. v. Cin- 
cinnati, ete, R. Co, 182. Ky.-295, 
206 SW 628. 


Me.—Shaw v. Boston, ete, R. Co., 
108 Me. 568, 82 A 1005. 

See generally Evidence §§ 89-162; 
Subrogation [87 Cyc 391]. 

[a] Evidence held admissible.— 
(1) A written assignment from the 
insured to the insurer is admissible 
in an action by the insurer to en- 
force its right of subrogation. St. 
Louis, ete, R. Co. v. Philadelphia 
Fire Assoc., 55 Ark. 163, 18 SW 43. 
(2) The proof of loss is properly ad- 
mitted as showing plaintiff’s liabil- 
ity to the insured. Liverpool, etc., 
Ins. Co. v. Southern Pac. Co., 125 Cal. 
434, 58 P 5d. 

[b]. Evidence held not admissible. 
—(1) In an action by a fire insurance 
company against a railroad to re- 
cover an amount paid by it to its 
insured for the destruction of his 
house by fire from a locomotive, evi- 
dence that the insured had paid the 
required premiums to the insurance 
company is irrelevant and incompe- 
tent; Hantford. F.  Ins.-.Co;. w.8 Cins 
cinnati, ete., R. Co., 182 Ky. 295, 206 
SW 628. (2) In such case evidence 
that the insured had recovered from 
defendant an excess of the value of 
the property destroyed above the 
amount of insurance is incompetent. 
Hartford F. Ins. Co. v. Cincinnati, 
etc, «Ry, Co. supra, 

gs. Home Ins. Co. v. Atchison, 
ete R: Goi, 19) Colow 46,134 -P.2281. 
Gardner vy. Continental Ins. Co., 125 
Ky. 464; 101. SW 908, 31) Kyl 189; 


| New Orleans Mut. Ins. Co. v. New 


Orleans, ete, R. Co. 20 La. Ann. 
302; Philadelphia Underwriters v. Ft. 
Worth eteswRaCoy sllatex, (Civ. A. 
104, 71 SW 419. See generally Evi- 
dence §§ 1730-1806. 

{a] Bvidence held sufiicient.—To 
justify a finding that the fire was 
negligently set by a third party, 
which had been impleaded as a de- 
fendant by the insurance company. 
Philadelphia Underwriters v. Ft. 
Worth, ete., R.Co., 81 Tex. Civ. A. 


has caused destruction of the insured property by 
fire,°® the question as to who may or must bring 
the action against such wrongdoer becomes im- 
portant,! the wrongful act of such third person 
being indivisible and giving but one cause of ac- 
The general rule at common Jaw is that in 


104, 71 SW 419. 

89. Michigan Mut. Home Ins. Co. 
v. Pere Marquette R. Co., 193 Mich. 
429, 160 NW 599: Farmers’ Mercan- 
tile Co. v. Seaboard Air Line R. 
Co., 102 S. C. 348, 86 SE 678 (ver- 
dict); North River Ins. Co. v. South- 
ern RisCo:,493_'S.Cr7358, P06). Sin? £085. 
See generally Trial [38 Cyc 1238}. 

[a] Questions for jury: — (1) 
Whether defendant railroad was re- 
sponsible for the fire that caused the 
loss. Michigan Mut. Home Ins. Co. 
v. Pere Marquette R. Co., 193 Mich. 
429, 160 NW 599. (2) Whether de- 
fendant railroad was negligent in 
setting the fire. Michigan Mut. Home 
Ins. Co. v. Pere Marquette R. Co., 
supra, (3) The cause of the fire 
and whether the railroad’s employee 
was in charge of the train from 
which the fire started. North River 
Ins. Co. v. Southern R. Co., 93 S. C. 
358, 76 SE 1095. 

90. Boston Mar. Ins. Co. v. Sloco- 
vitch, 55 N. Y. Super. 452, 14 NYSt 
718; Texas, ete., R, Co. v. Commer- 
cial Union: Assur. Co., (Tex. Civ. A.) 
1377 Sw 402. See generally Trial 
[38 Cyc 1594]. 

91. Home Ins. Co. v. Pennsylvania 
R, Cos chk Hun sQNe Yiu 282s 

92. Farmers’ Mercantile Co. v. 
Seaboard Air Line R. Co., 102 S. C. 
348, 86 SE 678. 

93. Farmers’ Mercantile Co. v. 
Seaboard Air Line R. Co, 102 S. C. 
348, 86 SE 678. 

94. In proceeding for recovery of 
insurance money paid see supra 
§ 624, 

95. Cary v. Phcenix Ins. Co., 83 
Conn. 690, 78 A 426; Newcomb v. 
Cincinnati Ins. Co., 22 Oh. St. 382, 
10 AmR 746; Camden F. Ins. Assoc. 
Vi. dMissouri,. etc. RixCoj. (Rex Civ. 
A.) 175. SW 816. 

96. Cary v. Phceenix Ins. Co., 83 
6900 T8HA 426: 

97. Cary v. Pheenix Ins. 
690, 78 A 426. 

$8. Parties: 

Generally see-Parties [30 Cye Ve. 
dio actlon on policy see wie §§ 680— 

99. See supra § 18 et seq. 

Rade See cases intra this and §§ 630, 
2. Atchison, ete., R. Co. v. Home 
Ins. Co., 59 Kan. 432, 53 P 459; Han- 
ton v. New Orleans, etc., Light, ete., 
Co., 124 La. 562, 50 S 544; Phila- 
delphia Fire Assoc. v. Wells, 84 N. J. 
Inq. 484, 94 A 619, LRAI916A 1280, 
AnnCas1917A 1296; Powell v. Wake 
Water Co., 171 N. C. 290, 88. SE 426, 
AnnCasl1917A 1302; Home Mut. Ins. 
Co.,.Vv. ,Oregon...R,,; ete. Co, ,20 Ox: 
569, 26 P 857; 23 AmSR 161... See 
also Actions § 298. 


Co., 83 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


es, } 
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§§ 629-631] 


such a case the insurer must work out his remedy 
through the insured and assert his-right to recover 
against the wrongdoer in the name of the insured ;? 
but this may not be so in admiralty or equity, or 
under the codes and practice acts.* 

(2) Where Loss Does Not Exceed In- 
When the amount of the loss does not 
exceed the amount of the insurance, so that satis- 
faction by the insurer fully compensates the insured, 
the right of action against the wrongdoer vests in 
the insurer, which, however, at common law must 
be asserted in an action instituted in the name of 
the insured for the use and benefit of the insurer;® . 
and the insurer may use the name of the insured 
without his consent,® having the right to do so by 
But m equity or ad- 


[§ 630] 
surance. 


virtue of the subrogation.? 


“The insured and the insurer are, 
in contemplation of law in so far as 
the loss is concerned, one person... 
when property ...is burned through 
the actionable “wrong of another.” 
Coffman v. Louisville, ete, R. Co., 
184 Ala. 474, 480, 638 S 527. 

3. See infra §§ 630, 631. 

4 See infra §§ 630, 631. 

5. U. S.—St. Louis, ete., R. Co. v. 
Commercial Union Ins. Co., 139 U. S. 
223, 11 SCt 554, 35 L.ved: 154; Phoenix 


Ens Cow vo, wuriey ete, ,LransposCoy, 
IEE ES. 822064 S8Ct! 750; 29 Tl. ed. 
973; Hall v. Nashville, etc.. R. Co., 


138 Wall. 367, 20'L. ed. 594; Southern 
R. Co. v. Blunt, 165. Fed. 258; Over 
v. Lake Erie, etc, R. Co. 63 Fed. 
34; Norwich Union F. Ins. Soe. v. 
Standard Oil Co., 59 Fed. 984, 8 CCA 
433; The Planter, 19 F. Cas. No. 
11,207a, 2 Woods 490. 

Ark.—St. Louis, etc., 
Philadelphia F. Assoc., 
30 SW 350, 28 LRA 83. 

Conn.—Connecticut Mut. L. 
Colt vz iNew AY¥ork;, ete... Re Co:; 
Conn. 265, 65 AmD 571. 

Ga.—Holcombe v. Richmond, etc., 
BweCogeis iGaett(6,5 3.:SH7 765. 

Tll.— Pontiae Mut. County F., etc., 
Ins. Co. v. Sheibley, 279 Ill. 118, 116 
Nii 644 [aff 203 Ill. A. 527]; Peoria 
M. & F. Ins. Co. v. Frost, 37 Ill. 338. 

La.—Hanton v. New Orleans, etc., 
Light, ete., Co., 124 La. 562, 50 S 544. 

Me.—Rockingham Mut. F. Ins. Co. 
v. Bosher, 39 Me. 253, 63 AmD 618. 

Mass.—Hart v. Western R. Corp., 
13 Metce. 99, 46 AmD 719. 

Mo.—Lumbermen’s Mut. Ins. Co. v. 
Kansas City, etc. R. Co. 149 Mo. 
165, 50 SW 281. 

N. J.—Philadelphia Fire Assoc. v. 
Wells, 84 N. J. Eq. 484, 94 A 619, 
LRA1916A 1280, AnnCas1917A 1296; 
Monmouth County Mut. F. Ins. Co. v. 
Hutchinson, 21 N. J. Eq. 107. 

N. C.—Lumberman’s Mut. Ins. :Co. 
v. Southern R. Co., 179 N. C. 255, 102 
SE 417. 

Oh.—Norwich Union F. Ins. Soc. 
v. Stang, 18 Oh. Cir. Ct. 464, 9 Oh. 
Cir. Dec. 576. 

Or.—Home Mut. Ins. Co. v. Ore- 
gon R., ete., Co. 20 Or. 569, 26 VE 
857. 23 AmSR 151. 

Pa.—Gales v. Hailman, 11 Pa. 515. 

Tenn.—Lancaster Mills. v. Mer- 
chants’ Cotton-Press Co., 89 Tenn. 
i, 14 SW 317, 24 AmSR 586; Louis- 
ville, etc., R. Co. v. Manchester Mills, 
88 Tenn. 653, 14 SW 314. ; 

Vt.—Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401; Cushman, etc., Co. 
v. Boston, etc., R. Co., 82 Vt. 390, 
73 A 10738, 18 AnnCas 708. 

Eng.—Commercial Union Assur. 
Co. v. Lister, L. R. 9 Ch. 483; Lon- 
don Assur. Co. v. Sainsbury, 3 Dougl. 
245, 26 ECL 167, 99 Reprint 636. 

B. C.—Union Assur. rn Oe ed 
Columbia Flectric R. O., A: 
B C. 71, 21 DomLR 62, 30 WestLR 
717, 8 WestWkly 327. 


Ret? CoB. 
60 Ark. 325, 


Ins. 
25 


See also Admiralty § 149; Equity 
§ 253 et seq. 
[a] Well considered case review- 


[26 C. J.—30] 


FIRE INSURANCE 


benefit.14 


ing other decisions. Home Mut. Ins. 
Co. Vv. Oregon’ R., ete., Co., 20° Or, 
569, 26°R 857, 23 AmSR 151. 

[b] Reasons for rule.—(1) The 
insurer stands in no relation of con- 
tract or privity with a third per- 
son. Home Mut. Ins. Co. v. Oregon 
Roretes. Con 20sOr., 569, -20. rool, 
23 AmSR 151. (2) “It is in the na- 
ture of an equitable assignment, 
which authorizes the assignee to sue 
in the name of the assignor, for his 
own benefit.” Per Shaw, C. J., in 
Hart v. Western R. Corp., 13 Mete. 
(Mass.) 99, 108, 46 AmD 719. (3) 
Where the insurer has paid as much 
or more than the whole loss his 
right of subrogation extends to the 
whole right of action in the insured, 
and such right of subrogation oper- 
ates as an equitable assignment. 
Powell v. Wake Water Co., 171 N. C. 
290, 

[ec] If the insurance paid is equal 
to or exceeds the loss the action may 
be prosecuted in the name of the in- 
surer. Powell v. Wake Water Co., 
171_N: C. 290, 88 SH 426, AnnCas 
1917A 1302. 

{[d] Insurer need not be joined as 
a party. Cushman, etc., Co. v. Bos- 
tonsa eve;meRd 1 Comil82 7 Vt0189050 T3839 ZA: 
1073, 18 AnnCas 708. To same effect 
Souebers R. Co. v. Blunt; 165 Fed. 
258. 

6. Monmouth County Mut. F. Ins. 
Co. v. Hutchinson, 21 N. J. Eq. 107; 
Kennebec Coal, etc., Co. v. Wilming- 
tOnsete., - Ret Co..t 2.Chests Co. i(Pa.) 
29, 13 WklyNC 162. 

{a] Insured cannot prevent such 
use of his name. Kennebec Coal, 
ete., Co. v. Wilmington, etc., R. Co., 
2 Chest. Co. (Pa.) 29, 13 WklyNC 
162. 

7. Monmouth County Mut. F. Ins. 
Co. v. Hutchinson, 21 N. J. Eq. 107. 

8. See statutory provisions; and 
generally Parties [380 Cyc 44]. 

9. U. S.—St. Louis, ete., 

v. Commercial Union Ins. Co., 
UPS: 223; 7)1eSCt "6545.35. bed. 254; 
Southern R. Co. v. Blunt, 165 Fed. 
258; Fairgrieve v. Marine Ins. Co., 94 
Fed. 686, 37 CCA 190; Pacific Coast 
SS. Co. v. Bancroft-Whitney Co., 94 
Fed. 180, 36 CCA 135; Norwich Union 
IF. Ins. Soc. v. Standard Oil Co., 59 
Fed. 984, 8 CCA 433; Marine Ins. 
Go: viiSt; Louis, ete., R: \Co., 41 sed: 
643 [rev on other grounds 154 U.S. 
515, 14, SCt 1152, 38 L. ed. 1081]. 

Ala.—Southern R. Co. v. Stonewall 
Ins. ‘Coy 63 Alarri6), so01iSa940. 

Kan.—Atchison, ete, R. Co. v. 
Home Ins. Co., 59 Kan. 432, 53 P 
459. 

Mo.—Foster v. Missouri Pac. R. 
Co., 143 Mo. A. 547, 128 SW 36; Hart- 
ford F. Ins. Co. v. Wabash R. Co., 74 
Mo. A. 106. 

N. Y.—Connecticut F. Ins. Co. v. 
Erie cst Cog. 73 AN nY.1138999129) AmmR 
171 [rev 10 Hun 59]. 

N. C.—Powell v. Wake Water Co., 
171 N. C. 290, 88 SH 426, AnnCas 
1917A 1302; Cunningham y. Seaboard 
Ajr Lines Rs .Co. 139° IN. Ca 427, 251 


88 SH 426, AnnCas1917A 1302. | 
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miralty, or under the modern practice which allows 
the real party in interest to sue, this right may, 
and under some statutes must,’ be asserted by the 
insurer in his own name,® and the insured need not 
be made a party to the action;!° but even under 
the codes or practice acts of some jurisdictions 
the action may be brought in the name of the in- 
sured for the benefit of the insurer,!! and if so 
brought the wrongdoer cannot object.1? 
sured cannot discharge or by release of the wrong- 
doer defeat. the action.13 
come subrogated to all the rights and remedies of 
the insured as against the wrongdoer, the action 
cannot be maintained by the insured for his own 


The in- 


The insurer having be- 


[§ 631] (3) Where Loss Does Exceed Insurance. 


SE 1029, 2 LRANS 921; Hamburg- 
Bremen F. Ins. Co. v. Atlantic Coast 
Line R. Co., 182 N.C. 75, 43 SH. 548. 

Oh.—Norwich Union F. Ins. Soc. yv. 
Stang, 18"Oh. Cir, Ct: 74645 9 Oh Cire 
Dec. 576. 

S. C—A#tna Ins. Co. v. Charles- 
sol ete; RR. CO. 6 (S21 C.e Ol) Doms Ey 
788. 

Wis.—Swarthout v. Chicago, 
R. Co., 49 Wis. 625, 6 NW 314. 

Can.—Union Assur. Co. v. British 
Columbia Electric R. Co., Ltd., 20 
DomLR 153, 29 WestLR 433, 7 West 
Wkly 119 [app allowed on other 
grounds 201 B: aCan iw 24> Domine, 
30 WestLR 717, 8 WestWkly 327]. 


etc., 


10. Attna Ins. Co. v. Charleston, 
ie Rie Oo, Ale S iC# LOVE SoSH 
11. Coffman v. Louisville, ete. R. 


Co., 184 Ala. 474, 63 S 527; Southern 
R. Co. v. Stonewall Ins. Co., 163 Ala. 
161, 50 S 940; Louisville, ete., R. Co. 
v. Morse, 143 Ga. 110, 84 SE 428; 
Holcombe v. Richmond, etc., R. Co., 
78 Ga. 776,.3 SE 755; Hart v. West- 
ern R. Corp., 13 Mete. (Mass.) 99, 
46 AmD 719; Foster v. Missouri Pac. 
- Co., 143 Mo... A.* "5475" 128 -Sw. 
36. 

{a] “The form of the action pro-~ 
tects the wrongdoer from the possi- 
bility of a double recovery on ac- 
count of the wrong, and he has 
nothing whatever to de with the 
question as to what is to become of 
the money which may be recovered 
of him, or with the question as to 
whether the insured or the insurer 
is to pay the costs and expenses of 
the litigation.” Coffman v. Louis- 
ville, etc, R. Co., 184 Ala. 474, 480, 
632°8) 527. 

12. Foster v. Missouri Pac. R. Co., 
143 Mo. A. 547, 128 SW 36. See also 
Louisville, ete., R. Co. v. Morse, 143 
Ga. 110, 84 SE 428 (where the in- 
surer had paid the insured an 
amount of insurance not exceeding 
the loss, and the insured, in insti- 
tuting an action to recover damages 
against the tort-feasor in an amount 
equal to the insurance, made the in- 
surer the usee in the suit, this did 
not furnish ground of complaint to 
the tort-feasor, whether the insurer 
would have been entitled® to recover 
under the application of the doctrine 
of subrogation or not). 

13. Southern R. Co. v. Blunt, 165 
Hed. 258; Hart v. Western R. Corp., 
13  Metc. (Mass.) 99, 46 AmD 719; 
Allen v. Chicago, etce., R. Co., 94 Wis. 
93, 68 NW 873. See Norwich Union 
F. Ins. Soc. v. Stang, 18 Oh. Cir. Ct. 
464, 9 Oh. Cir. Dec. 576 (recognizing 
rule). See also infra § 633. 

[a] Insurer is dominus litis, 
master of the suit, and has the same 
rights as if he was an assignee of 
the cause of action. Southern R. 
Co. v. Blunt, 165 Fed. 258, 262. 

14. Southern R. Co. v. Blunt, 165 
Fed. 258; Cunningham v. Seaboard 
Air Line R.'Co., 139 N. C. 427, 51 SE 
1029, 2 LRANS 921; Allen v. Chicago, 
ete., R. Co., 94 Wis. 938, 68 NW 873. 
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When the loss exceeds the amount of the insur- 
ance, so that payment under the insurance contract 
constitutes but a partial satisfaction of the dam- 
ages sustained, leaving a residue to be made good 
a question has arisen as to 
whether the action against the wrongdoer for the 
recovery of the portion paid by the insurer should 
be undertaken in the name of the insurer or of the 
The tendency of the courts seems to be 
to hold that the action must be brought in the 
name.of the insured,!® and that the insurer is not 
a necessary party,!” but it has been held that, where 
defendant does not object, he cannot afterward com- 
plain that the action was not brought in the name 
of the insured or that the insured was not joined 
The right of an insurer to 
intervene in an action brought against the wrong- 
doer by the insured is elsewhere treated.1° 

By insured. Insured may sue, for his own bene- 
fit and for the benefit of the insurer, the wrongdoer 
for the loss caused by the wrong;?° and where the 
action is brought by insured in his own name against 
the wrongdoer to recover the full amount of the 
loss,?* he sustains toward the insurer the relation 
of trustee, in respect of such portion of the amount 


by the wrongdoer, 


insured.?® 


as a party plaintiff.1§ 


153) Atchison, ete.;) R.. Coz v.. Home 
Ins; Co. 59 Kan: 4325.53 P1459. 

16. U. S.—Southern R. Co. v. 
Blunt, 165 Fed. 258; Watts v. South- 
ern Bell Tel., ete, Co., 66 Med. 453 
[aff 66 Fed. 460, 18 CCA 579]; Nor- 
wich Union F. Ins. Soc. v. Standard 
Qil Co., 59 FKWed. 984,58 CCA 433; 
Aitna Ins. Co. v. Hannibal, ete, R. 
Coeds Ey Cas. 2No: 9673 Dilla a: 

Ala.—Coffman v. Louisville, etc., 
R. Co., 184 Ala. 474, 63 S 527. 

Conn.—Regan v. New York, etc., R. 
Co., 60 Conn. 124, 22 A 503, 25 AmSR 


306. 
Ill.— Peoria Mar., etc., Ins. Co. v. 
Frost,..37 Il. 333. 


Kan.—Grain Dealers’ Nat. Mut. F. 
Ins. Co. v. Missouri, etc., R. Co., 98 
Kan. 344, 157 P 1487; Atchison, etc., 
ReepCo.1 v. “Home Ins; :Co.,, 59 Kan, 
432, 53 P 459. 

La.—Hanton v. New Orleans, etc., 
reuse ete.,, Co., 124 La. 562, 50 S 
544, 

Me.—Rockingham Mut. F. Ins. Co. 
v. Bosher, 39 Me. 253, 63 AmD 618. 

Mass.—Hart v. Western R. Corp., 
13 Metc. 99, 46. AmD 719. 

Mo.—Hartford F. Ins. Co. v. Wa- 
bash R. Co., 74 Mo. A. 106. 

Nebr.—Omaha, etc., R. Co. v. Gran- 
ite State F. Ins. Co., 53 Nebr. 514, 
73 NW 950. 

N. J.—Weber v. Morris, etc. R. 
COs 39 Ne ede L409, 0107 AmR: 253% 

N. Y.—Jacobs v. New York Cent., 
ete, Ri Co., 107 App. Div. 134, 94 
NYS 954 [aff 186 N. Y. 586 mem, 79 
NE 1108 mem]. 

N. C.—Powell v. Wake Water Co., 
171:N. C. 290, 88 SE 426, AnnCas 
1917A 1302. 

Oh.—Norwich Union F. Ins. Soc. 
v. Stang, 18 Oh. Cir. Ct. 464, 9 Oh. 
Cir, Dec. 576. 

Okl.—Kansas City, ete, R. Co. v. 
Shutt, 24 Okl. 96, 104 P 51, 188 AmSR 
870, 20 AnnCas 255. 

Or.—Home Mut. 
Fon y Ra ete,, Coz, 
857,23 AmSR, 151: 

Wis.—Swarthout v. Chicago, 
R. Co., 49 Wis. 625, 6 NW 314. 

N. B.—Robinson v. New Bruns- 
WACIOER: a Col28) INE Bie8238 

Ont.—Brown v. McRae, 17 Ont. 712. 

[a] Reasons for rule.—(1) ‘There 
is but one wrong, suffered by one 
party, the owner, and it can only be 
enforced in one suit and not by 
splitting the claim between several 
persons entitled to a part, because 


Ins, Co. v. Ore- 
20 Or. 569, 26 la 


etc., 
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the insurer.?? 
By insurer. 


sured.?® 


of different rights resting upon 
subrogation.” Philadelphia Fire 
Assoc. v. Wells, 84 N. J. Eq. 484, 487, 
94 Ave 619), LRAI916A 1280, AnnCas 
1917A 1296. To same effect Atchi- 
soni etc.,; sR. iCoi vi Home: Ins. /Co.; 
59. ‘Kan; 432,53 “P 4595. Home’ Mut. 
Ins. Co. v. Oregon R., ete., Co., 20 
Or. 569, 26 P 857; 28 AmSR 151. See 
also supra § 629. (2) As the right 
of action against the third person 
is indivisible and the insurer has 
paid only a part of the loss, he is 
not entitled to an equitable assign- 
ment of the whole cause of action 
against the wrongdoer. Powell v. 
Wake Water Co., 171 N. C. 290, 88 
SE 426, AnnCas1917A 1302. 

17. Hanton v. New Orleans, etc., 
Light, ete, Co., 124 La. 562, Ss 
544. 

18; Chicago, ete., RCo. Vv. .Ger= 
man Ins. Co., 2 Kan, A. 395, 42 P 594. 

19. See infra § 636. 

20. Coffman v. Louisville, ete. R. 
Co., 184: Ala: 474, 63 S 527; Hanton 
v. New Orleans, etc., Light, etce., Co., 
124 La. 562, 50 S 544; Kansas City, 
etc., R. Co. v. Shutt, 24 Okl. 96, 104 
P 51, 138 AmSR 870, 20 AnnCas 255. 

Action in name of both see infra 
text and notes 27, 28. 

21. Kansas City, etc, Ri. Co. v. 
Blaker, 68 Kan, 244, 75 P 71, 64 LRA 
81, 1 AnnCas 8838; Kansas ‘City, etc., 
R. Co. v. Shutt, 24 Okl. -96,'104 P 
51, 1388 AmSR 870, 20 AnnCas 255; 
Anderson v. Miller, 96 Tenn, 35, 33 
SW 615, 54 AmSR 812, 31 LRA 604; 
Ide v. Boston)!-etci, R Co., 83°) Vit: 
66, 74 A 401. See also cases supra 
note 16. 

22. Atchison, etc., R. Co. v. Home 
Ins. Co., 59 Kan. 432, 53 P 459; Kan- 
sas City, etc): Ri Co. wv. Shutt24 
OK! 96)" 104) BYG1,- 238 AmSR 87.0) 
20 AnnCas 255. See also Norwich 
Union F. Ins. Soc. v. Stang, 18 Oh. 
Cir. Cte 46459 9. Oh. Cir, “Décr: 576 
(recognizing rule). 

23. Norwich Union F. Ins. Soc. v. 
Stange}) 18 (Ohy Cir, iCtiid464,-9r-Oh: 
Cir. Dec. 576. 

[a] Rule applied.——Where the in- 
sured, on settlement of his policy, 
agrees to sue the railroad company 
alleged to have caused the loss for 
the benefit of the insurer, and does 
so in his own behalf, but not in be- 
half of the company, a petition by 
the company setting forth the bring- 
ing of such action by the insured as 
its trustee under an agreement to 


By insured and insurer. 
some jurisdictions, on the theory that the insured 
and the insurer after payment of the insurance be- 
come joint owners of the cause of action against 
the wrongdoer,?’ each should be made a party to 
the action either as plaintiff or defendant accord- 
ing to the exigencies of the case.?8 


[§ 631 


recovered as the former under his contract has been 
compelled to pay.?? 
ment of his policy agrees to sue the third person for 
the benefit of the insurer, he does so as trustee for 


Where the insured, on settle- 


Conversely, where the action is 


brought by the insurer in the name of the insured 
or in his own name when permitted to do so,?* to 
enforce his rights acquired by subrogation on hay- 
ing paid the insurance money, if the insured has 
sustained loss beyond that paid by the insurer, the 
entire liability of the wrongdoer can be determined 
in the suit,?° and if the insurer, in such ease, re- 
covers a judgment, he may retain out of the amount 
collected thereon the sum which he has paid the 
insured and interest thereon, the balance of’ the 
money so collected being the property of the in- 


Under the practice in 


sue for it, and its fraudulent dismis- 
sal without the knowledge of the 
insurance company and after the 
time when its.right of action is 
barred by limitations, states a good 
cause of action against such insured. 
Norwich Union F. Ins. Soc. v. Stang, 
18 Oh; ‘Cir... Ct.’ 464799 Oh. Cir: Dee: 


576. 
24. Grain Dealers’ Nat. Mut. F. 
Ins. Co. v. Missouri, ete., R. Co., 98 


Kan. 344, 157 P 1187. 

[a] On the arbitrary refusal of 
insured to institute the action, the 
insurer may bring an action in its 
own name, joining the insured as 
a defendant, and alleging his refusal 
to bring the action and that he is 
joined as defendant in order to pro- 
tect the other defendant’s right to 
have the entire matter litigated in 
one action. ‘Grain Dealers’ Nat. Mut. 
F. Ins. Co. v. Missouri, ete., R. Co., 
98 Kan. 344, 157 P 1187. 

25. U. S.—Hall v. Nashville, etce., 
RCo. L3, Wallt367; -20 isled- 594% 

Kan.—Grain Dealers’ Nat. Mut. F. 
Ins. Cow v.. Missouri, ‘etc.,)/ Ri-sGo0;, 
98 Kan. 344,.157 P 1187. 

Mass.—Hart v. Western R. Corp., 
13 Mete. 99, 46 AmD 719. 

N. J.—Monmouth County Mut. F. 
fats Co. v. Hutchinson, 21 N. J. Ea. 

Pa.—Kennebec Coal, 
Wilmington, ete., R. Co., 
29, 18 WklyNC 162. 

Eng.—Mason v. Sainsbury, 3 Dougl. 
61, 26 ECL 61, 99 Reprint 538. 

26. Coffman v. Louisville, etc, R. 
Co., 184 Ala. 474, 63 S 527. 

27. Moore v. Taylor, 175 App. Div. 
37, 161 NYS 480 [rev 157 NYS 921}. 

28. U. S.—Crandall v: Goodrich 
Transp. Co., 16 Fed. 75,711 Biss.- 516. 

Ind.—Pittsburg, ete, R. Co. vy. 
Childs, 183 Ind. 464, 108 NE 583; 
Pittsburgh, etce., R. Co. v. Home Ins. 
Co., 183 Ind. 355, 108-NE: 525, Ann 
Cas1918A 828. 

Nebr.——-Omaha, ../etes? R.siCo. tv. 
Granite State F. Ins. Co., 53 Nebr. 
514, 73 NW 950. 

N. Y.—Connecticut F. Ins. Co. v. 
Brie. R.; Coy 3) Nini¥s 9399) 29. Amr 
171; Moore v. Taylor, 175 App. Div. 
37, 161 NYS 480 [rev 157 NYS 921]; 
Jacobs v. New York Cent., ete, R. 
Co., 107. App. Div. 134, 94 NYS 954 
[aff 186 N. Y. 586 mem, 79 NE 1108 
mem]; German-American Ins. Co. v. 
Standard Gaslight Co:, 67 App. Div. 
539,773) NYS’ 973¢ fafirdt4 Ni. 3508 


ete; Coloiy 
2 Chest. Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 632] (4) Where Respective Portions of Loss 
Paid by Several Insurers. Where several insurers 
have paid to the insured the several amounts re- 
quired by their policies, the proper mode of en- 
foreing the right of subrogation is an action in the 
name of the insured for the benefit of such in- 
surers,”® under the rule requiriig the action to be 
brought in the name of the insured.2° Where the 
imsurer is a necessary or proper party in such 
actions,*+ defendant wrongdoer is entitled to have 
all the coinsurers made parties to the action.?? Sev- 
eral such insurers cannot maintain a separate ac- 
tion against the third person;*? but separate ac- 
tions of this character have been consolidated.*4 

[§ 633] (5) Where Wrongdoer Has Paid or 
Settled. Where the wrongdoer has paid the insured 
the excess of loss above the amount of the insur- 
ance,*> or the insured has settled with the wrong- 
doer for the difference between the insurance and 
the total loss,?° the insurer may sue in his own name 
to recover from the wrongdoer the amount of in- 
surance paid to the insured. The doctrine of the 
indivisibility of causes of action for tort does not 
apply to this case.37 

[§ 634] (6) Bringing in or Substitution of Par- 
ties. To comply with the rules above stated,*® the 


addition or substitution of parties follows the gen-~ 
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eral rules.°° If the insured sues in his own behalf 
only, the insurer may come in as a party plain- 
tiff,*° where he is entitled to join in the action as 
a party plaintiff.t1 Under some statutes, where, 
after the commencement of an action against the 
third person by the insured, the amount of insur- 
ance 1s received by him, he may continue the action 
to judgment, without any change or substitution of 
parties.42 

[§ 635] (7) Where Claim Assigned to Insurer. 
Of course, where there has been an assignment of 
the claim ** against the third person to the insurer, 
the rule as to parties is the same as in cases of 
other assignments.44 

[§ 636-660] ¢. Right of Insurer to Intervene, In 
an action by the owner against the third person lia- 
ble, the insurer which has paid the loss to the owner, 
under the practice in some jurisdictions,*® may and 
should intervene for the protection of its rights,** 
and the amount recovered should be adjudged to 
the owner and the insurer according to their re- 
spective interests.4#7 An intervening insurer may 
make the allegations of plaintiff’s petition part of 
its petition in intervention by way of reference;‘*% 
and where the petition of intervention sets out the 
policy and alleges liability and loss thereunder, 
proof of loss, and payment to insured of the amount 


mem, 66 NE 1109 mem]; Munson vy. 
New York Cent., etc., R. Co., 32 Misc. 
282, 65 NYS 848. 

N. C.—Powell v. Wake Water Go., 
171 N. C. 290, 88 SE 426, AnnCas 
1917A 13802. 

Oh.—Lake Erie, ete, R. Co. v. 
Falk, 62 Oh. St. 297; 56 NE 1020; 
Norwich Union F. Ins. Soc. v. Stang, 
ee GinspCtr 464) 9" Oh: Cir” Dec; 
76. 

Or.—Home Mut. Ins. Co. v. Oregon 
Eemetc Con 20) Or 569,, 26 P “857, 
23 AmSR 151. 

Wis.—Wunderlich v. Chicago, etc., 


R. Co., 93 Wis. 132, 66 NW 1144; 
Hustisford Farmers’ Mut. Ins. Co. 
v. Chicago, ete, R. Co., 66 Wis. 58, 
28 NW 64; Pratt v. Radford, 52 
Wis. 114, 8 NW 606; Swarthout v. 
Chicago, ete., R. Co., 49 Wis. 625, 
6 NW 314. 

[a] Ome refusing to join as plain- 


tiff may be made a party defendant. 
Omaha, etc., R. Co. v. Granite State 
E: Ins; Co., 53,;Nebr. 514, 73. NW 
950; Pratt v. Radford, 52 Wis. 114, 
8 NW 606. 

29. Mobile Ins. Co. v. Columbia, 
etc., R. Co., 41 S. C. 408, 19 SE 858, 
44 AmSR 725. ; 

80. See supra §§ 630, 631. 

S81. See supra §§ 630, 631. 

32. . Powel v. Wake Water Co., 171 
N. C. 290, 88 SE 426, AnnCas1917A 
1302. 

[a] Beason is. to avoid a multi- 
plicity of suits. Powell v. Wake 
Water Co., 171 N.°C. 290, 88 SH 426, 
AnnCas1917A 1302. i 

33. Mobile’ Ins, Co. v. Columbia, 
ete., UR» Co: 41 S._C., 408, 19: SH )858, 
44 AmSR 725. 

34. Lumbermen’s Mut. Ins. Co. v. 
Southern R. Co., 179 N.°C. 255, 102 
SE 417. 

Consolidation of actions see Ac- 
tions §§ 308-367. 

35. Atchison, ete., R. Co. v. Home 
Ins. Co., 59 Kan. 482, 53 P 459 (where 
the wrongdoer took from the insured 
a release in full of all damages 
caused by the fire, conditioned, how- 
ever, to operate as mi only upon 
ayment by the insurer). 

: 36. Powell v. Wake Water Co., 171 
N. CG. 290, 88 SE 426, AnnCas1917A 
1302. ee also Southern R. Co. Vv. 
Blunt, 65 Fed. 258; Monmouth 
County Mut. F. Ins. Co. v. Hutchin- 
son, 21 N. J. Eq. 107; Kennebec Coal 
etc,, Co. v. Wilmington, etc., R. Co., 2 


Chest. Co. (Pa.) 29, 13 WklyNC 162; 
Alien v. Chicago, etc., R. Co., 94 Wis. 
93, 68 NW 873 (all recognizing the 
rule). 

neeelonne generally see supra §§ 614, 


37. Atchison, etc., R. Co. v. Home 
Ins, Co., 59 Kan. 432, 53.P 459. 

[a] The reason is ‘that the in- 
sured has parted with all beneficial 
interest in the right of action, and 
while the cause of action was in- 
divisible, it has been divided by the 
act of the parties.” Powell v. Wake 
Water Co., 171 N. C. 290, 88 SE 426, 
AnnCasl917A 1302. 

38. See supra §§ 629-632. 

39. See Equity §§ 335, 336; Plead- 
ing [81 Cyc 468 et seq]. 

40. Ex p. Phenix Ins. Co., 86 S. C. 
52, 68 SE 21 (amendment of com- 
plaint). > 

Intervention see infra § 636. 

41. See supra § 631. 

42. Nichols v. Chicago, ete, R. 
Co., 86 Minn. 452, 32 NW 176. 

43. “Assigrment” and “subroga- 
sg ath distinguished see Assignments 
44. See Mobile, etc, R. Co. v. 
Jurey, 111 U. S. 584, 4 SCt 566, 28 
L. ed. 527; Home Ins. Co. v. North 
Western Packet Co., 32 Iowa 223, 
he pao, 183s" Union) Assur: Cosy. 
British Columbia Blectric R. Co., 
Btdj 2B. Cal, wel DomLR 62,” 30 
WestLR 717, 8 WestWkly 327; and 
generally Assignments §§ 211-220; 
also Equity § 266. 

[a] Notice of assignment neces- 
sary.—Where a fire insurance com- 
pany, on paying the loss of the as- 
sured alleged to have been caused 
by the neglect of an electric com- 
pany, does not bring its action 
against the latter in the name of the 
assured, under the subrogation 
clause of its policy, but instead sues 
in its own name after taking a writ- 
ten assignment from the assured of 
his rights against the electric com- 
pany, it can maintain the action only 
if it has given the latter notice in 
writing of the assignment under the 
Laws Declaratory Act, R. S. B. C.c 
133; and the defect is not cured by 
an order adding the assured as a co- 
plaintiff made without prejudice to 
defendants’ rights after the period 
of limitation had expired within 
which the added party would have 
had to sue. Union Assur. Co. v. 


British Columbia WBlectric R. Co., 
Tt. dt Baul 22) Dominos 0 
WestLR 717, 8 WestWkly 327 [al- 
lowing app 20 DomLR 153, 29 West 
LR 433, 7 WestWkly 119]. 

[b] Property partially insured 
was burned by the negligence of a 
railroad company. ‘The insurer paid 
to the insured the amount of the 
policy and took from him an assign- 
ment of his cause of action against 
the railroad, to the extent of the in- 
surance paid. The insured then sued 
the railroad company for the remain- 
der of his loss. The railroad com- 
pany knew of the insurance com- 
pany’s rights and pleaded the as- 
signment, but abandoned the defense 
and stipulated that judgment should 
go against it. It was held that the 
insurance company was not pre- 
cluded by its knowledge of the pend- 
ency of that suit, nor by the settle- 
ment thereof, from afterward main- 
taining an action against the rail- 
road to recover the amount of the 
insurance paid by it. Omaha, ete., 
R. Co. v.. Granite State EY Ins, Co., 
53 Nebr. 514,.73 NW. 950. . 

45. See Equity §$ 237-349; Plead- 
ing [3st se@yverb12 1. 

[a] Motion.—Where the insured 
institutes suit in her own behalf 
against a railroad company to re- 
cover damages for fire in so far as 
such damages exceeded the amount 
of insurance collected by her on the 
property destroyed, the insurer being 
entitled to subrogation to her claim 
against the railroad to the extent of 
the insurance paid, is bound to assert 
such claim by motion to be made a 
party to the suit, and to compel the 
amendment of the complaint so as to 
plead the facts on which its equity 
of subrogation depends. Ex p. Phe- 
nix Ins. Co., 86) S..C. 52,067 Shi 134, 


68 SEH 21. 
46. Shawnee F. Ins. Co. v. Cos- 
grove, 85 Kan. 296, 116 P 819, 41 


LRANS 719, 86 Kan. 374, 121 P 488; 
Lake Erie, etc., R. Co. v. Falk, 62 Oh. 


St. 297, 56 NE 1020; Ex p. Phenix 
Ins. .©o:, sS6HSitC. ba, 68. Se 215. 67 
SE 134; Texarkana, etc., R. Co. v. 


HMarttiord Ins. .Go,,.. 17. Tex. Civ. A: 
498, 44 SW 533. 

47. Lake Brie, etc., R. Co. v. Falk, 
62 Oh. St. 297, 56 NE 1020. 

4s. Texarkana, etc, -R. Co. y. 
Hartford Ins. Co.,. 17 Tex. Civ: A. 


498, 44 SW 533. 
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which the intervener seeks to recover, and sets out 
an assignment of insured’s right of action by which 
it claims to be subrogated to insured’s rights, it is 
not necessary to attach the written assignment as 
an exhibit.*® 

Where subrogation denied by statute. Where the 
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insurer is prevented by statute from having any 
interest by subrogation in the property owner’s 
cause of action against a railroad for a fire caused 
by it, the insurer cannot intervene in the prop- 
erty owner’s action.®° 


XXIV. ACTION ON POLICY * 
[By Lours Louger Hammon] 


~[§ 661] A. Nature and Form. The nature and 
form of an action on a policy of fire insurance are 
determined by the same rules that govern in actions 
on insurance policies generally.®? 

[§ 662] B. Joinder and Splitting of Causes of 
Action.®* If several interests in property covered 


‘by a policy have vested in one person he may join 


all his claims in one action on the policy.>* And sep- 
arate causes of action or several policies issued by 
different insurers to one person on the same prop- 
erty may be joined, where the insurers are liable 
only proportionately.°> An action to reform a pol- 
icy may be joined with one to recover on the pol- 
icy as reformed, especially in jurisdictions where 
joinder of actions at law and in equity is per- 
mitted.5® So, also, an action on a policy to recover the 
amount of a loss may be united with an action 
to annul an award of appraisers on the ground of 
fraud.67 And a mortgagee entitled to the proceeds 
of a policy taken by the mortgagor for the mort- 
gagee’s interest may, in an action to foreclose his 
mortgage, make the insurance company a joint de- 
fendant for the purpose of recovering a loss.°° 
Splitting cause. Separate actions on a_ policy 
cannot be maintained by insured and a mortgagee 
to whom the loss is payable as his interest may ap- 
pear to recover the amounts respectively payable 
to each.5® If there are two or more policies in dif- 
ferent companies covering the same loss insured 
may bring action on any one of them, or separate 
actions on any number of them, recovering to the 
extent of the insurance under each policy until his 
loss is fully satisfied, leaving the companies to set- 
tle their respective liabilities between themselves 


Cte. WR. COs | Velli62 INF 46. 
Hartrord .tns., Co: 17~ Tex, Civ. A: 58. Sun 
498, 44 SW 533. 


50. Phoenix Ins. Co. v. Rhinehart, 59. 
62% Colo. 486, 163. P1137, 159 App. 
51. Cross references: 
Action for rescission see supra § 178. 
Action on executory contract to: 


49. Texarkana, 
Ins. 


Div. 


mem]; 


Office’ v. 
(Tex. Civ. A.) 53 SW 98. 
O’Neil v. erage i Seay! Be hs yn LOE 
313, 
[aff 216 N. Y. 692 mem, 110 NE 1045 
Bruckheimer  v. 
Ins. Co., 1 NYCityCt 363. [a] 


by contribution.® 

[§ 663] CO. Conditions Precedent *1—1. In Gen- 
eral. Policies of fire insurance, like insurance pol- 
lcles generally,®? frequently prescribe conditions pre- 
cedent, not only to the creation of liability on the 
part of insurer,®* but also to the right of insured 
to bring action to enforce that liability,** in which 
case no action can be maintained on the policy until 
the conditions are performed by insured.*> No de- 
mand of payment need be made by insured before 
bringing action on the -policy,®* at least where the 
loss is total.°7\It is sometimes stipulated in the 
policy that a mortgagee of the insured property 
shall not be entitled to recover. any part of the 
insurance until he has exhausted his primary se- 
curity.°° However, such a stipulation may be 
waived by insurer;®° and in the absence of such a 
stipulation a mortgagee of insured property may sue 
on the policy without first exhausting his remedies 
against other property embraced in. the mortgage,"° 
notwithstanding he may have a summary remedy to 
enforce the mortgage."} 

Tendering return of payments. Where insurer 
has paid the amount of a loss to a mortgagee of 
the property as authorized by the policy, insured 
cannot sue on the policy without offering in his 
pleadings to return to insurer the amount so paid 
and tendering it on the trial.7?, So, where payments 
have been made by insurer under an award, insured 
cannot sue to vacate the award and to recover on 
the policy without an offer to restore the sum re- 
ceived,’® unless it is conceded that he will in anv 
event be entitled to that amount;’4 and according 
to most of the decisions, where there has been a set- 

mand under the statute). 


Beneke, ve eee Planters’ Mut. Ins. Assoc. 
v. Southern Sav. Fund, etc., 3 

Ark. 8, 56 SW 443. 8 2 

145 NYS 432 69. Planters’ Mut. Ins. Assoc. v. 

Southern Sav. Fund, ete. Co. 68 

Ark. 8, 56 SW 443. 3 


If insurer denies liability to 


Merchants’ 


Insure see also supra §§ 389, 40. 60. Rochester German Ins. Co. y.| either the mortgagor or the mortga- 
Pay adjusted loss see supra §§ 532, | Schmidt, 175 Fed. 720, 90 CCA 296;|see he waives the _ stipulation 

579. Cromie v. Kentucky, etc, Mut. Ins, | Planters’ Mut. Ins. Assoc. v. South- 
Procure insurance see supra § 32.|Co., 15 B. Mon. (Ky.) 432; Millaudon|ern Sav. Fund, ete. Co., 68 Ark. 


Renew policy see supra § 108. 
52. See Insurance. 
53. See generally Actions §§ 188- 


307. 


54, Kenton Ins. Co. v. Osborne, 51 
Sw 306, 21 KyL 330; Monaghan v. 
Agricultural Ins. Co., 53 Mich. 238, 
18 NW 797; Mercantile Ins. Co. v. 
Holthans, 43 Mich, 423, 5 NW 642; 
Murdock v. Chenango County Mut. 
THs O@OL 2 wING ave too EO ward Jv: 
Albany Ins. Co., 3 Den. (N. Y.) 301; 
Hutchinson v. Niagara Dist. Mut. F. 
TirasH OCOEY EP DICH A IS 3 CoG}, 

Joinder of plaintifis severally in- 
terested see infra § 686. 


55. Fegelson v. Niagara F. Ins. 
Co., 94 Minn. 486, 103 NW 495. 

56. Carroll v.. Hartford. F. Ins. 
Go:, *28 Ida. 466, °154°P 985; Mc- 


Honey vy. German Ins. Co., 44 Mo. A. 
426. 

57. Vincent v. German Ins. Co., 
120 Iowa 272, 94 NW 458; Sullivan 
vy. Traders’ Ins. Co., 169 N. Y. 218, 


v. Western M. & F. Ins. Co., 9 La. 27, 

29 AmD 433; Wiggin v. Suffolk Ins. 

Co.,.18 Pick. (Mass.) 145, 29 AmD 576. 
61. Conditions precedent: 

To actions: 

Generally see Actions §§ 72-83. 
On Lloyd’s policy see Lloyd’s In- 
surance. 

To liability of 
§§ 188-235. 

62. See Insurance. 

63. See supra §§ 188-235. 

64. See passim §§ 663-665. 

65. Williams v. Philadelphia Fire 
Assoc., 119 App. Div. 573, 104 NYS 
100; Goldstein v. National F. Ins, 
Co., 106 Wash. 346, 180 P 409. 

66. Ganser v. Fireman’s Fund Ins. 
Co., 34 Minn. 372, 25 NW 943; Hef- 
fron v. Kittanning Ins. Co., 132 Pa. 
580, 20 A 698. 

67. Northwestern Nat. Ins. Co. v. 
Westmoreland, (Tex. Civ. A.) 215 
SW 471 (since the amount of the 
insurance becomes a liquidated de- 


insurer see supra 


8, ne SW 443. 

0. Royal Ins. Co. v. Miller, 199 
U. S. 353, 26 SCt 46, 50 L. ed. 226 
{foll Amadeo y. Northern Assur. Co., 
201 .U. S. 194) 26 SCt 507450 "ted. 
722] (under the Spanish law). 

71. Royal Ins. Co. v. Miller, 199 
U. S. 353, 26 SCt 46, 50 L. ed. 226 
[foll Amadeo vy. Northern Assur. Co., 
201 U. S. 194, 26 SCt-507, 50 L. ed. 
722] (under, the Spanish law). 

72. Townsend v. Greenwich Ins. 
Co., 86 App. Div. 323, 838 NYS 909 
{aff 178 N. Y. 684 mem, 71 NE 1140 
mem]. 

73. Townsend y. Greenwich Ins. 
Co., 86 App. Div. 328, 883 NYS 909 
[aff 39 Mise. 87, 78 NYS 897, and aff 
178 N._Y. 634 mem, 71’ NE 1140 
men. Femneten Paper Co. v. Lon- 

on sSur. Corp., 12 App. Div. 2 
43 NYS 431. es yi 

74. Remington Paper Co, v. Lon- 
don Assur. Corp., 12 App. Div. 218, 
43 NYS 431. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tlement, and insured seeks to avoid it on the ground 
of fraud, he must repay or offer to repay what he 
has received thereunder,” although it has been held 
that this is not necessary if repayment is provided 


for in the judgment sought.7® 


[$ 664] 2. Notice and Proofs of Loss. 
such a condition is incorporated in the policy, in- 
sured is not required, as a condition precedent to 
maintaining an action on the policy, to furnish 
However, it is a usual requirement 
of the policy that notice of loss shall be given and 
proof of loss be furnished by insured,’® and in the 
absence of any statute relieving insured there- 
from 7° this requirement must be complied with at 


proof of loss.77 


75, Ark.—Harkey v. Mechanics’, 
ete} | dus.) Co., «62 Ark; 274,,\35 Sw 
230, 54 AmSR 295. 

Ill.— Forest City Ins, Co. v. Leach, 
POS TTS VAS 15 1, 

Ind.—Norwich Union F. Ins. Soe. 
v. Girton, 124 Ind. 217, 24 NE 984; 
Home Ins. Co. v. McRichards, 121 
Ind. 121, 22 NE 875; Home Ins. Co. 
v. Howard, 111 Ind. 544, 13 NE 108. 

Ky.—Thomas v. Continental Ins. 
Co., 142 Ky. 265, 134 Sw 199. 

Me.—Potter v. Monmouth Mut. F. 
Ins. Co., 63 Me. 440. 

Mass.—Brown v. Hartford F. Ins. 
117 Mass. 479. 

Mich, — Pangborn v. Continental 
Ins. Co., 67 Mich. 683, 35, NW 814. 

N. Y.—Berry v. American Cent. 
Ins. Co., 182 N. Y. 49, 30 NE 254, 


28 AmSR 548. 
Ss. C.—Riggs v. Home Mut. Fire 
61 S. C. 448, 39 


Protection Assoc., 
SE 614. 

76. Sanford v. Royal Ins. Co., 11 
Wash. 653, 40 P 609. 

VE 
Assoc., 60 Wash. 253, 
AnnCas1912B 762. 

{a] Thus, where the face of a 
policy did not require proof of loss 
and did not refer to the stipulations 
on the back thereof requiring proof 
of loss as a condition to a right to 
sue on the policy, or to any by-law 
of insurer purporting to make such 
a condition a part of the policy, in- 
sured was not required to make 
proof of loss as _a condition to an 
action for a loss. Burbank  v. 
Pioneer Mut. Ins. Assoc., 60 Wash. 
253, 110 P 1005, AnnCas1912B 762. 

7g. See supra § 469. 

79, Levi v. Palatine Ins. Co., 75 
N. H. 551, 78 A 617; Gleason v. Can- 
terbury Mut. F. Ins. Co., 73 N. H. 
583, 64 A 187. 

80. U. S.—American Cereal Co. v. 
Western Assur. Co., 148. Fed. 177; 
Gauche v. London, ete., Ins. Co., 10 
Fed. 347, 4 Woods 102. 

Cal.—White v. Home Mut. Ins. Co., 
128 Cal. 131, 60 P 666; Seccombe v. 
Glens Falls Ins. Co., (A.) 188 P 305. 

'Fla.—National Union F. Ins. Co. v. 
Cone, 85 S 913. 

Ga.—Harp v. Fireman’s Fund Ins. 
Co., 130 Ga. 726, 61 SE 704, 14 Ann 
Cas 299. 

Ind.—Hanover F. Ins. Co. v. John- 
son, 26 Ind. A. 122, 57 NE 277. 

Ky.—Home Ins. Co. v. Roll, 187 
Ky. 31, 218 SW, 471; Niagara F. Ins. 
Co. v. Layne, 162 Ky. 665, 172 SW 
1090; Dwelling House Ins, Couey... 
Freeman, 12 KyL 894. 

Me.—Davis v. Davis, 49 Me. 282. 

Md.—Leftwich v. Royal Ins. Co., 
91 Md. 596, 46 A 1010; Allegre v. 
Maryland Ins. Co., 6 Harr. & J. 408, 
14 AmD 289. 

Mich.—Steele v. German Ins. Co.. 
93 Mich. 81, 53 NW 514, 18 LRA 85. 

Mo.—Burnham v. Royal Ins. Co., 
15 Mo. A. 394. 

Nebr.—McCann v. Aitna Ins. Co., 3 
Nebr. 198. 

N. J.—Modern Homes, Inc. v. Atlas 
Assur. Co., (Sup.) 108 A 869. 

5 N. Y¥.—Graham y. Pheenix Ins. Co., 
qq N. Y. 171 (aff 12. Hun 446, and 


110 P 1005, 


Burbank y. Pioneer Mut. Ins.’ 
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Unless 


foll Graham y. Sterling F. Ins. Co., 
77 N. Y. 611]; Stoebe v. Hanover F. 
Ins. Co., 128 App. Div. 887, 112 NYS 
5538; Perry v. Caledonian Ins. Co., 
103 App. Div. 113, 98 NYS 50; Wash- 
ington Mar. Ins. Co. v. Herckenrath, 
26° N. Y..' Super. 325; Robinson v. 
Sun Ins. Office, 90 Misc. 390, 152 
NYS 1022; Castell v. Woodcock, 121 
NYS 585. 

N. C.—Gerringer v. North Caro- 
lina “Tiome’ In's;- Co.,* 133!" N. 'C..-407, 
45 SE 778. 

Okl.—Commercial Union Assur. Co. 
Vanes hults 03% OkIso57 ls 0g. F572: 
Nance v. Oklahoma F. Ins. Co., 31 
Okl. 208, 120 P-948, 38 LRANS 426. 

Or.—Dakin v. Queen City F. Ins. 
Cos? 59 VOrt 269 117. F419 7 

Tenn.—Pheenix Ins. Co. v. Mun- 
day, 5 Coldw. 547. 

Tex.—Fire Ins. Assoc. v. Miller, 2 
Tex. A. Civ. Cas. § 332. 

Wash. — Davis v. Northwestern 
Mut. Fire Assoc., 48 Wash. 50, 92 P 
881, 15 AnnCas 8383; Davis v. Pioneer 


Mut. Ins. Assoc., 44 Wash. 532, 87 
P 829; Egan v. Merchants’ Fire 
Assoc., 40 Wash. 5138, 82 P 898. 


W. Va.—S. M. Smith Ins. Agency 
v. Hamilton F. Ins. 'Co., 69 W. Va. 
129, 71 SE 194; Morris v. Dutchess 
Ins. Co., 67 W. Va. 368, 68 SE 22; 
Munson v. German-American F. Ins. 
Gor 155) We Via. 423, 40" SE" 160; 

Wis.—Harriman v. Queen Ins. Co., 
49 Wis. 71, 5 NW 12. peel 

Ene.—wWeir v. Northern Counties 
of England Ins. Co., L. R. 4 Ir. 689; 
Mason v. Harvey, 8 Exeh. 819, 155 
Reprint 1585. 

Man.—Morrison vy. City of London 
F. Ins. Co., 6 Man. 225. 


Ont.—Morrow v. Waterloo County. 


Mute BY ins, ‘Co. 899U. CQ) B. “441; 
Cammell v. Beaver, etc., Mut. F. Ins. 


Goskeso UGS Ole Bi ly Mawcett ww. 
Liverpool, ete, Ins. Co, 27 U. C. 
Q. B. 225. 

[a] Bxamination of insured on 


oath may be made a condition prece- 
dent, Sims v. Union Assur. Soc., 129 
Fed. 804; Aachen, ete, F. Ins. Co. 
vy. Arabian Toilet Goods Co., 10 Ala. 
A. 395, 64 S 635; Southern Home Ins. 
Co. v. Putnal, 57 Fla. 199, 49 S 922; 
Firemen’s Fund Ins. Co. v. Sims, 115 
Ga. 939, 42 SE 269; Connecticut F. 
Ins. Co. v. George, 52 Okl. 432, 153 P 
116. See generally supra § 498. 
[b] Production of documents may 
be made a condition precedent. Mu- 
tual F. Ins. Co. v. Pickett, 117 Md. 


638) 839A) 1097; Tucker=v. Colonial 
BE Ins, Co., 58 W. Var 30, 51 SE 
86. See generally supra § 496. 


Cross references: uty: 
Failure to furnish proof within 

specified time as forfeiting in- 

sured’s rights see supra § 480. 
Necessity of notice and proof gen-+ 

erally see supra § 469. 
Sufficiency of notice and proof see 

supra §§ 470-490. 

81. See supra §§ 499-529. 

82. Ala.—Phcoenix Assur. Co. v. 
Blumberg Shoe Co., 85 S 815. 

Minn,—Ohage’ v. Union Ins. Co., 
82 Minn. 426, 85 NW 212. 

Mo.—Young v. Pennsylvania F. 
Ins. Co., 269 Mo. 1, 187 SW 856. 
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some time before suit is brought on the policy in 
order to enable insured to maintain the action,®° 
unless insurer waives the requirement or becomes 
estopped to assert 1t.5+ 

Appraisal or Arbitration. 
usual provision in policies that the loss shall not 
be payable, or that no action shall be maintained 
therefor, until after the amount thereof has been 
determined by appraisal or arbitration, and under 
such a stipulation, in the absence of statutory pro- 
visions inconsistent therewith,’? appraisal or arbi- 
tration is a condition precedent to the right of 
insured to maintain an action on the policy,®* unless 
he shows a valid excuse for noncompliance with the 


It is a 


N. H.—Levi v. Palatine Ins, Go. 
75 N. H. 551, 78 A 617; Franklin v. 
New Hampshire F. Ins. Co., 70 N. H. 
251, 47 A 91. 

. Coa Coffin Co. v. Home 

NSwCO., hn. Dec. (Reprint) 42 
CincLBul 342. SS ced ce! 

Ont.—Ulrich v. National Ins. Co., 
AU Ow Baul ts , 
_ [a] Rev. St. (1909) § 868, provid- 
ing that contracts containing agree- 
ments to arbitrate shall not preclude 
suit without submitting to arbitra- 
tion, is not retroactive, so that an 
insurance policy executed prior to 
1ts enactment is not affected by it. 
Young v. Pennsylvania F. Ins. Co., 
abe. Mo, 1, 187 SW 856. 

alued policy statutes s i 
note 83 [d]. y, prac Bess 

83. U. S.—Columbia Assur. Co. 
v. Dalzell, 210 Fed. 605, 127 CCA 241; 
Langan v. Aftna Ins. Co., 96 Fed. 
705; Gauche vy. London, etc., Ins. Co., 
10 Fed. 347, 4 Woods 102; Yeomans 


v. Girard E.0& MM. ins: "Co. - 30) Be 
Cas. No. 18,136. 

Ala.—Rutter v. Hanover F. Ins, 
Con 1385 Ala. 202253  Siee: 


Cal.—Carroll v. Girard F. Ins. Co., 
72 Cal. 297, 13 P 863; Adams v. South 
British, etc:, “Hie & .M.) Ins, @o. = 20 
Cal) 198, (210 be 62:78 OldiaSancelito 
Land, ete., Co. v. Commercial Union 
Assure Com 66) Caleeobewo bese, 

Fla.—Southern Home Ins. Co. v. 
Faulkner, 57 Fla. 194, 49 S 542, 131 
AmSR 1098; Hanover F. Ins. Co. v. 
Lewis, 28 Fla. 209, 10 S 297. 

Ill.—Pheenix Ins. Co. v. Lorton, 109 
DL AS 63: 

Ind.—Providence Washington Ins. 
Co. v. Wolf, (A.) 72 NE 606; Vernon 
Ins setess. COn eva a Maltlen eto sreina: 
398, 63 NE 755. 

Iowa.—Vincent v. German Ins. Co., 
120 Iowa 272, 94 NW 458; Westen- 
haver v. German American Ins. Co., 
113 Iowa 726, 84 NW 717; Zaleskey 
v. Home Ins. Co., 108 Iowa 341, 79 
NW 69; George Dee, etc., Co. v. Key 
City, Ins Co, 104 slowal L67e 73 
NW 594; Zaleskey v. Home Ins. Co., 
102 Iowa 613, 71 NW 566. 

Ky.—Continental Ins. Co. v. Val- 
landingham, 116 Ky. 287, 76 SW 22, 
25 KyL 468, 105 AmSR_ 218. 

Me.—Fisher v. Merchants’ Ins. Co., 
95 Me. 486, 50 A 282, 86 AmSR 428. 

Mass. — Bergeron v. Mechanics’, 
etc., Ins. Co., 226 Mass. 236, 115 NE 
3818; Doherty v. Phoenix Ins. Co., 224 
Mass) 310) sti NBR 940) Paris Mave 
Hamburg-Bremen F. Ins. Co., 204 
Mass. 90, 90 NE 420. 

Mich. — Baumgarth v. Firemen’s 
Fund Ins. Co., 152 Mich. 479, 116 NW 
449; Kersey v. Phoenix Ins. Co., 135 
Mich. 10, 97 NW 57; Brock v. Dwell- 
ing House Ins. Co., 102 Mich. 583, 
a NW 67, 47 AmSR 562, 26 LRA 
623. 

Minn. — Oppenheim vy. Fireman’s 
Fund Ins. Co., 119 Minn. 417, 138 
NW 777; Schrepfer v. Rockford Ins. 
Co TT Minn: 29150 79 NW 1005, 

Mo.—Grageg v. Northwestern Nat. 
Ins: .Co., “132 “Mo. A. 405,411 Siw, 
1184; Cullen v. Insurance Co. of 
North America, 126 Mo. A. 412, 104 
SW 117; Stevens v. Norwich Union 
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stipulation,®* or that insurer has lost the right to 
insist on it by estoppel or waiver;®® and this is so, 
although the award is to be only prima facie evi- 
However, a mere 
agreement to ascertain the amount of the loss by 
appraisal or arbitration does not make that course 
a condition precedent, the agreement being regarded 
as merely collateral and independent ;** and an ac- 
tion will not be stayed until an award is made 
pursuant to such an agreement, where insured is 


dence of the amount of the loss.8® 


F. Ins. Co., 120 Mo. A. 88, 96 SW 
684; Carp v. Queen Ins. Co., 104 Mo. 
A. 502, 79 SW 757; Vining v. Frank- 
lin #.. Ins. Co., 89 Mo. A. 311;; Mc- 
Nees v. Southern Ins, Co., 69 Mo, A. 
232; Hooker v. Phcenix Ins. Co., 69 
Mo. A. 141; McNees v. New Orleans 
Southern Ins. Co., 61 Mo. A. 335; 
Murphy v. Northern British, etc., Co., 
61 Mo. A. 323. 

Nebr.—Wisconsin Mut. Hail Ins. 
Co. v. Wilde, 8 Nebr. 427, 1 NW 384. 

N. J.—Wolff v. Liverpool, ete, F. 
Ins."€o:° 10 NS. Lid .0 325. 

N. Y.—Silver v. Western Assur. 
Co., 164 N. Y. 381, 58 NE 284 [rev 
33 App. Div. 450, 54 NYS 27]; War- 


ner v. Schoharie, etc., Counties 
Farmers’ Mut. F. Ins. Co. 15 NYS 
632; Eichner v. Liverpool, ete. Ins. 


Co.,, 9 NYS 954. 

Oh.—Graham v. German American 
Ins Co. (>. Obs St: 3.04, 719. INE 930) 
15 LRANS 1055, 9 AnnCas 79; Phe- 
nix Ins. Co. v. Carnahan, 63 Oh, St. 
258, 58 NE 805; Ohio Farmers’ Ins. 
Co. v. Erie Brewing Co., 36 Oh. Cir, 
Ct. 390; Commercial Union Assur. Co. 
Vv. iWeinberger, 23: Oh Cir: Ct. N.,S. 
246; Hamilton v. Fireman’s Ins. Co., 
29 CineLBul 209, 4 OhS&CP 407. 

Pa.—Penn-. Plate Glass Co... v. 
Spring Garden Ins. Co., 189 Pa. 255, 
42 A 138, 69 AmSR 810. 

R. I.—Messler v. Williamsburgh 
City F. Ins. Co., 94 A 875; Grady v. 
Home F. & M. Ins. Co., 27 R. I. 485, 
63 A 173, 4 LRANS 288. 

Tenn.—St. Paul F. & M. Ins. Co. 
v. Kirkpatrick, 129 Tenn. 55, 164 SW 
1186; Palatine Ins. Co. v. Morton- 
Scott-Robertson Co,, 106 Tenn. 558, 
61 SW 787. 

Tex.—Scottish Union, etce., Ins. Co. 
Ver Clancys. Vk ' Tex. .5, 8hiSW 6305 
Springfield F. & M. Ins. Co. v. Bar- 
nett, (Civ. A.) 213 SW 365. 

Va.—North British, etc., Ins. Co. v. 
Robinett, 112 Va. 754, 72 SE 668. 

Wash.—Goldstein, v. National F. 
Ins. Co., 106 Wash. 346, 180 P 409. 

W. Va.—Teter v. Norfolk F. Ins. 


Corp., 74 W. Va. 461, 82 SH 201. 

' Wis.—Chapman v. Rockford Ins. 
Co., 89 Wis. 572, 62 NW 422, 28 
LRA 405. 

Eng. — ‘Spurrier. v. La , Cloche, 
[1902] A. C. 446; Viney v. Bignold 
Tings Socs ZOO sE.. Dew Lite 


Elliott 
v. Royal Exch. Assur. Co. L. R. 2 
Exch. 237; Gaw v. British Law F. 
Ins. Co., [1908] 1 Ir. 245. 
Can.—Guerin v. Manchester F. 
ASSUTSA) COle 29 nECAT-L Sse Cad woos 


Ont.—Nolan. v. Ocean Ace., etc., 


Corp., 5 Ont. —L.. 544;.. McInnes. v. 
Western Assur. Co., 30 U. C. Q. B. 
580. 


Que.—Pharand v. Lancashire Ins. 
Co., 18 Que. Super. 35. 

[a]. Zhe standard form of policy 
adopted by statute in many states 
contains this stipulation. See statu- 
tory provisions; and cases supra this 
note. 

[b] Implied condition precedent. 
—Under an insurance policy provid- 
ing that, in case the parties cannot 
agree, the loss shall be determined 
by arbitration, and that the sum for 
which the company is liable “shall 
be payable sixty days” thereafter, 
and further providing that, “until 
sixty days after the... award of 
appraisers herein required shall have 
been rendered ... the loss shall not 


FIRE INSURANCE 


be payable,” the appraisement and 
award are a prerequisite to the 
maintenance of an action on the pol- 
icy. George Dee, ete, Co. v. Key 
City EF. Ins: Co. 104 Iowa 167, 78 
NW 594. 

[c] Pendency of arbitration pro- 
ceedings precludes a suit on the 
policy. Kersey v. Phcenix Ins. Co., 
135 Mich. 10;°97 NW 57. Effect of 
submission generally see Arbitration 
and Award § 69. 

[ad] Partial or total loss.—(1) If 
arbitration is required only in case 
of partial loss it will. not be a con- 
dition precedent to an action where 


the loss is total. Rosenwald v. 
Phoenix Ins: Co:, 50 Hun 172, 3 NYS 
215; Pioneer Mfg. Co. v. Phcenix 


Assur. Co., 110 N. C. 176, 14°-SH 731, 
28 AmSR 673;/Doxey v. Royal Ins. 
Co., (Tenn. Ch. A.) 36 SW 950. (2) 
But if the stipulation is for arbitra- 
tion of the amount of loss action 
cannot be brought for a total loss 
until after compliance with the con- 
dition. Chippewa Lumber Co. v. 
Phenix Ins. Co., 80 Mich. 116, 44 NW 
1055. (8) In some states, valued pol- 
icy statutes dispense with appraisal 
or arbitration in case of total loss of 
a building. Springfield F. & M. Ins. 
Co. v. Homewood, 82 Okl. 521, 122 
P 196, 39 LRANS 1182; Adtna. Ins. 
Go. v. ‘Shacklett, (Tex. Civ. A.) 57 
SW 583. (4) In other states the 
statutes do not have this. effect. 
Zaleskey v. Home Ins. Co., 108 Iowa 
841,, 79. .NW- 69:)..(5) Such -statutes 
do not dispense with appraisal or 
arbitration where the loss is only 
partial. Goldstein v. National F. 
Ins. Co., 106: Wash. 346, 180 P 409; 
Teter v. Norfolk F. Ins. Corp., 74 W. 


Via i461): 82,5SH, 202. .<6)) It,..has 
been held that if an actual par- 
tial loss is greater than the in- 


surance a reference to arbitrators is 
not a condition precedent to recov- 
ery (Oppenheim vy, Fireman’s Fund 
Ins. Co., 119 Minn. 417, 138 NW 777), 
(7) but that if an actual partial loss 
is less than the insurance, arbitra- 
tion is a condition precedent (Oppen- 


heim v. Fireman’s Fund Ins. Co., 
supra). 
[e] Mere reference as condition 


precedent.—Under some policies (1) 
a reference to arbitrators (Boston 
Universalists Second Soc. v. Royal 
Ins. Co., 221 Mass. 518, 109 NE 384, 
AnnCasi1917E 491; Lamson _ Cons. 
Store-Service Co. v. Prudential F. 
Ins. Co., 171 Mass. 4338, 50 NE 943) 
(2) and not the making of a valid 
award (Second Society of Universal- 
ists v. Royal Ins. Co., supra) is a 
condition precedent to suit. 

{[f] Rejection of award as condi- 
tion precedent.—Where an insurance 
policy provides that no action may 
be maintained until the amount of 
loss has been determined by arbi- 
trators, and insurer has rejected 
their determination, insured cannot 
support an action after award with- 
out showing that insurer was given 
notice of. the award. Weisman v. 
Fireman’s Ins. Co., 208 Mass. 577, 95 
NE 411. 

Appraisal or arbitration in general 
see supra §§ 538-578. ul 

84, Continental Ins. Co. v. Val- 
landingham, 116 Ky. 287, 76 SW 22, 
25 KyL 468; Graham v. German 
American Ins. Co;, -75 -Oh.. St: 1/374; 
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willing to arbitrate the amount of the loss, pro- 
vided insurer will admit liability, and insurer re- 
fuses to make such admission.%§ 
indefinite stipulation for appraisal or arbitration 
will not be construed as imposing a condition 
precedent ;*® and unless arbitration or appraisement 
is expressly and clearly made a condition precedent, 
the provisions with respect thereto will not be con- 
strued to make it such.°° 
is not a condition precedent where the policy makes. 


Furthermore, an 


Appraisal or arbitration 


79 NE 930, 15 LRANS 1055, 9 Ann 
Cas 79; Pheenix Ins. Co. v. Carna-. 
han, 63 Oh. St. 258, 58 NE 805; Teter 
v. Norfolk F. Ins. Corp., 74 W. Va. 
461, 82 SE 201. 

85. See supra §§ 571-576. 

86. Kersey v. Phoenix Ins. Co., 135. 
Mich. 10, 97 NW 57. 

87. U. S.—Hamilton v. Home Ins. 
Co... 137 U.; S. 370, dat St 483)).94.: 
ed. 708; Hamilton v. Liverpool, etc., 
Ins. Co., 136 U. S. 242, 10 SCt 945, 
34 L. ed. 419; British America Assur. 
Co, v. Darragh, 128 Fed. 890, 68 CCA 
426; New York Mut. F. Ins. Co. v. 
Alvord, 61. Fed. 752, 9 CCA 623; 
Crossley v. Connecticut F. Ins. Co., 
27 Fed. 30. 

Ga.—Liverpool, .ete., 
Creighton, 51 Ga. 95. 

Ill— Birmingham F, Ins. Co. v. 
Pulver, 126 Ill. 329, 18 NE 804, 9 
AmR 598. 

Iowa.—Barry v. Farmers’ Mut. 
Hail Ins. Assoc., 114 Iowa 186, 86 
NW 290; Read v. State Ins. Co., 103 
Iowa 307, 72 NW 665, 64 AmSR 180; 
Gere v. Council Bluffs Ins. Co., 67 
Iowa 272, 23 NW 187, 25 NW 159. 

Kan.—Continental Ins. Co. v. Wil- 
pom 45 Kan. 250, 25 P 629, 23 AmSR. 

Ky. — Bergmann v. Commercial 
Union Ins. Co.,.12 KyL 942. 

Me.—Fisher v. Merchants’ Ins. Co., 
95 Me. 486, 50 A 282, 85 AmSR 428; 
Robinson v. Georges Ins. Co., 17 Me. 
131, 35 AmD 239. 

Mass.—Reed v. Washington F. & 
M. Ins. Co., 138 Mass. 572. 

Mut. F. 


Mo.—Winn v. Farmers’ 
N. J.—Wolff v. Liverpool, ete, F. 
325. 


Ins iGo. ive 


Ins! Co. 83, Wis As S19 32 


Ins. Co. cid ONG de pala ds 

N. Y.—Marks.v. National F. Ins. 
Co., 24 Hun 565 [aff 91 N. Y. 663 
mem]. 


Oh.—Grand Rapids F. Ins, Co. v. 
Finn, 60 Oh. St.,518, 54 NE 545, 71 
AmSR 736, 50 LRA 555; German Ins. 
Co. v. Kistner; 26) Oh. Cir. Ct. 569. 

Tex.—Springfield F. & M. Ins. Co. 
v. Barnett, (Civ. A.)>213 SW 365. 

Wis.—Canfield v. Watertown F. 
Ins. Co., 55 Wis. 419, 18 NW 252. 

Wng.—Roper v. Lendon, 1 BE. & E. 
825, 102 ECL 825, 120 Reprint 1120. 

B. C.—In re Hudson’s Bay Ins. Co., 
LOVE. -Geysive 

Man.—Patterson v. Central Canada. 
Ins. Co., 20 Man. 295. 

Ont.—Ulrich v. National Ins. Co., 
42 Cu@. Badass, 

Revocability of 
§ 578. 
Hughes v. London Assur. Co., 
4 Ont, 293. 

89. Case v. Manufacturers’ F. & 
May Ins (Co.3082)- Cal, 72635, 211.P 1843) 
22 P 1083; Adtna Ins. Co. v. McLead, 
b7 Kan.' 95,45 P.73,'87-AmSR 320. 

[a] QDiustrations, -— (1) If the 
mode of procedure prescribed is in- 
definite, provision as to arbitration 
will not be construed as a condition 
precedent. Adtna Ins. Co. v. Mclead, 
57) Kan. 95, 45 PB 73;.5% AmSR 320, 
(2) A stipulation which is indefinite 
as to the number of appraisers and 
their method of selection is too 
vague to be insisted upon as a con- 
dition precedent. Case v. Manufac: 
turers’ F. & M. Ins. Co., 82 Cal. 263, 
21 P 848, 22 P 1083. 

90. Ga.—Liverpool, ete, Co. 
‘v. Creighton, 51 Ga. 95. 


agreement see 


Ins. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


we 
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it optional;®! and a statute authorizing arbitration 
as the alternative of an action on the policy does 
not make arbitration a condition precedent to ac- 
tion.°? After fulfillment of the condition precedent, 
insured may of course sue at law on the policy.%? 

[§ 666] D. Time to Sue—i. In General. In 
the absence of a statutory or contractual provision 
to the contrary, an action on a fire insurance policy 
may be brought immediately after the loss,°* or at 
the furthest when the requisite proof of loss has 
been furnished.®® An action on a policy issued by 
a mutual insurance company is not premature be- 
eause it is commenced before the directors have 
determined the amount of the loss as contemplated 
by the act of incorporation, where the time limited 
by the act for the directors to determine and pay 
the loss has passed without action on their part.%¢ 
An action by a mortgagee to whom a policy is pay- 
able as his interest may appear may be brought as 
soon as the policy becomes payable by its terms, 
although the mortgage debt is not then due.®? 

[§ 667] 2. Postponement—a. In General. It 
is a usual provision of fire insurance policies that 
the loss shall not be payable, or that action shall 
not be brought on the policy, until after some speci- 
fied period, such as sixty or ninety days after the 
cause of action has matured, or, as usually speci- 
fied, after notice and proofs of loss. Such a stipu- 
lation is valid, and an action brought before the 
expiration of the period is premature and cannot 
be maintained.®® Such a condition is, however, to 
be strictly construed against insurer.°® The insurer 
will not be allowed arbitrarily to reject proofs of 


Iil.—Concordia F. Ins. Co. v. 
Bowen, 121 Ill. A. 35; Farmers’ Mut. 
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Co., 127 Cal. 480, 59 P 901; Mitchell 
v. Merchants’ F. Assur. 
191 P 71; Lagudis v. London Assur. 
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loss for the purpose of postponing the date of pay- 
ment, and thus enlarge the time within which in- 
sured is precluded from bringing suit;! and a stipu- 
lation in a mutual insurance policy that the loss 
shall be payable a certain number of days after 
the claim has been allowed by the directors does 
not preclude an action by insured where no allow- 
ance is made.” Where a policy provides for deter- 
mining the amount of loss by appraisers on dis- 
agreement, and that after the amount of loss is so 
determined, it. shall be payable sixty days after 
notice, ascertainment, and proofs of loss are re- 
ceived, the sixty days allowed for settlement before 
suit must be computed from the date proofs of 
loss are furnished, and not from that of the at- 
tempted arbitration ;* and the time allowed for pay- 
ment after completion of proofs of loss commences 
to run when the proofs are duly mailed to insurer 
by insured.* If the first proofs of loss are defec- 
tive, and corrected proofs are furnished, the period 
within which suit cannot be brought begins to run 
from the time of furnishing the corrected proofs. 
But this rule does not apply where the defect in 
the original proofs was due to the fact that insurer 
was in possession of insured’s books of account;® 
and if insured furnishes proofs of loss which are 
a substantial compliance with the policy, time then 
commences to run, although insurer demands a 
magistrate’s certificate or books, invoices, ete., 
which are not furnished until later.7 It has been 
held on the one hand that if insurer waives proofs 
of loss the right of action acerues at once,8 
where insurer denies liability,® and not other- 
[a] Recovery in equity.— Where 


an equitable action to set aside an 
award is instituted before the ex- 


Corp., (A.) 


Corp., 29 Cal.. A. 482, 156 P 68; Bor- 
Co., 24 


Ga.—Styles v. American Home Ins. 


Bete, sinsh "Covi viy Leeroy; '91 711. 
A. 41. 
Iowa.—Barry v. Farmers’ Mut.|ger v. Connecticut F, Ins. 
Hail Ins. Assoc., 114 Iowa 186, 86|Cal. A. 696, 142 P 115. 
NW 290; Garretson vy. Merchants’, 
ete, BF. \Ins: Co., 114 Iowa’ 17; Co., 


NW 32; Read v. State Ins. Co., 103 
Iowa 307, 72 NW 665, '64 AmSR 180. 
Me.—Fisher v. Merchants’ Ins. Co., 
95 Me. 486, 50 A 282, 85 AmSR 428. 
Mass.—Clement v. British Ameri- 
-ean Assur. Co., 141 Mass. 298, 5 NE 
°847; Reed v.. Washington F. & M. 
Tris: Coss L388 oMass: 1572507 Nute vv. 
Hamilton Mut. Ins. Co., 6 Gray 174. 
Oh.—Grand Rapids F. Ins. Co.. v. 
Finn, 60 Oh. St. 513, 54 NE 545, 71 
AmSR 736, 50 LRA 555. é 
91. Continental Ins. Co. v. Wilson, 
45 Kan. 250, 25 P 629, 23 AmSR 720; 
Nurney v. Fireman’s Fund Ins. Co., 
63 Mich. 633, 30 NW 350, 6 AmSR 
338; Winn v. Farmers Mut. F. Ins. 
“Co., 83 Mo. A. 123. 


92. Farmers’ Mut. F., etc. Ins. 
-Co. v. Lecroy, 91 Ill. A. 41. 

93. Hirsch v. Home Ins. Co., 38 
R. I. 189, 94 A +722. 

Appraisal or award as fixing 
amount of recovery see supra § 560. 


94. Allegre v. Maryland Ins. Co., 
6 Harr. & J. (Md.) 408, 14 AmD 
289: Allen v. Hudson River Mut. Ins. 
Co.) 19. Barbs (CN. -Yo) 4422 

95. Allen v. Hudson River Mut. 
. 19 Barb. (N. Y.) 442.¢ 

96. Rockingham Mut. 
Buin tCo., :25 Nee ee 28 

[a] Insured need not first resort 

-to equity to compel the directors to 
-aet. Nevins v. Rockingham Mut. F. 

Tis, Co., 1255 Ne Ee 22 

97. Planters’ Mut. ‘Ins. Assoc. v. 
Southern Sav. Fund, ete., Co., 68 
Ark. 8, 56 SW 443. 

98. U. S.—Riddlesbarger v. Hart- 
ford F. Ins. Co., 7 Wall. 386, 19 L. ed. 
257; Gauche v. London, etc., Ins. Co., 
10 Fed. 347, 4 Woods 102. 

Ark.—St. Paul F. & M. Ins. Co. TV. 
“Womack, 122 Ark. 396, 183 SW 2038. 
Cal.—Gillon v. Northern Assur. 


146 Ga. 92, 90 SE 718. 
Ill.—Dwelling House Ins, 

Shaner, 52 Ill. A. 326. 
Iowa.—Von Genechtin v. Citizens’ 


Cow iv: 


Ins. Co., 75 Iowa 544, 39 NW 881. 
Mass.—Bryant v. Com. Ins. Co., 
6 Pick. 131. 
Mich. — Coryeon vy. Providence- 
Washington Ins. Co., 79 Mich. 187, 
44 NW 481. 


Minn.—Stewart v. National Coun- 
eil K. L. S., 125 Minn. 512, 514, 147 
NW 651 [cit Cyc]. ) 

Nebr.—German Ins. Co. v. Fair- 
bank, 32 Nebr. 750, 49 NW 711, 29 
AmSR 459. 

N. Y.—Bellinger v. German Ins. 
Co., 95 App. Div. 262, 88 NYS 1020; 
O’Brien v. Mechanics’, etc., F. Ins. 
Co., 36 N. Y. Super. 110, 14 AbbPr 
NS 314, 45 HowPr 453 [rev on other 
grounds 56 N. Y. 52]. 

Oh.—Dun y. Germania F. Ins. Co., 
10 OhS&CP 667, 8 OhNP 612. 

Okl.—Dixon v. State Mut. Ins. Co., 
34 Okl. 624, 126 P 794, LRAI915F 
1210. 

Pa.—Marino v. Hartford F. Ins. 
Gol, 227% Paiv120,. 15 A 1037;.Cham- 
berling v. McCall, 2 Yeates 281, 1 
AmD 341, 2 Dall. 280, 1 L. ed, 381. 

Tex.—Philadelphia F. Assoc. v. 
Colgin, (Civ. A.) 33 SW 1004. 

Va.—Farmers’ Beney. BF. Ins. 
Assoc. v. Kinsey, 101 Va. 236, 43 SE 
338) A 

Can.—London F. Ins. Co. v. Smith, 
15 Can. S. C. 69; Wellington County 
Mut. F. Ins. Co. v. Frey, 5 Can. S. C. 


2. 
: Ont.—Hartney v. North British F. 
Ins. Co., 13 Ont. 581; Johnston v. 
Western Assur. Co., 4 Ont. A. 281. 
‘Que.—Prevost v. Scottish Union, 
etc., Ins. Co., 14 Que. Super. 203; Du- 
puis v. North British, etc., Ins. Co., 
13 Que. Super. 443. 


piration of sixty days from the time 
of the award, notwithstanding a 
stipulation in the policy no action 
shall be brought within that time, 
the court cannot, on insured’s failure 
to establish the ground for equitable 
relief, retain the cause and give 
judgment for the amount of the 
award. Bellinger v. German Ins. Co., 
95 App. Div. 262, 88 NYS 1020. 

99. State Ins. Co. v. Maackens, 
38 N. J. L. 564. 

Lost. Paul “h.\& MoyinsatCosev. 
Womack, 122 Ark. 396, 183 SW 203. 

2. Southern Mut. Ins. Co. v. Turn- 
ley, 100 Ga. 296, 27 SE 975. 

3. Globe, etc., Ins. Co. v. Johnson, 
(Ky.) 127 SW 765. 

4. Maldover v. Norwich Union F. 
Ins. Co., 40 Ont. L. 532. 

5. Stybeaul Rar & Mey ims si Coimnv. 
Womack, 122 Ark. 396, 183 SW 2038; 
Kimball v. Hamilton F. Ins. Co., 21 
N. Y. Super. 495; Marino v. Hartford 
MW Ins (Co. 2270Pa. 120, 75 SAR Ws: 
German-American Ins. Co. v. Hock- 
ing, 115 Pa. 398, 8 A 586; Strong v. 
Crown, F. Ins. Co., 3 OntWN 481, 
20 OntWR 901, 1 DomLR 111. 

6. Huchberger v. Providence Wash- 
ington Ins. Go}, 12. F.. Cas. Not 65823 
[aff 12 Wall. 164, 20 L. ed. 364]. 

7. McNally v. Phoenix Ins. Co., 
137 N.-Y. 389, 33 NE 475; Bgan v. 
Merchants’ Fire Assoc., 40 Wash. 513, 


82 P 898; Babayan v. Phcenix Ins. 
Co., 14: OntWN 17. 

8. Commercial F. Ins. Co. v. Al- 
len, 80 Ala. 571, 1 S 202; Allegre 
v. Maryland Ins. Co., 6 Harr. & J. 
(Md.) 408, 14 AmD 289, 

9.. Colo.—California Ins. Co. v. 


Gracey, 15 Colo. 70, 24 P 577, 22 
AmSR 376. 

Del.—Hoffecker v. New Castle 
County Mut. Ins. Co., 10 Del. 101. 

Ga.—Harp v. Fireman’s Fund Ins. 
Co., 1380 Ga. 726, 61 SE 704, 14 Ann 
Cas 299; Continental Ins Co. v. 
Wickham, 110 Ga. 129, 35 SE 287. 

Ill.— Williamsburg City F. Ins. Co. 
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wise;1° and this is so notwithstanding proofs of loss 
On the other hand it has 
been held that in ease of waiver of proofs, suit can- 
not be commenced at once, but that the time within 
which an action is prohibited begins to run from the 
day of waiver.1? In any event an action br ought more 
than the specified number of days after the waiver 
is not premature,!® although proofs of loss are 
actually furnished within the specified period before 
If there was no proper service of an original 
notice in an action against a foreign insurance com- 
pany, the appearance of defendant will be con- 
sidered as the commencement of the action for the 
purpose of determining whether it is premature.1® 
The defect of prematurity is cured by filing an 
amended or supplemental petition after expiration 
of the time within which suit may not be brought,*® 
at least where defendant answers the amended peti- 
A provision in a policy on exempt property 
that in case of garnishment of the insurer for a 
debt of insured, any suit by him on the policy 
shall be stayed, until the garnishment (proceeding 


are actually furnished.!! 


suit.14 


tion.1* 


v. Cary, 83 Ill. 453; Potomac Ins. 
Co. vy. Atwood, 118 Ill. A. 349. 

Me.—Hanscom vy. Home Ins, Co., 
90 Me, 333, 38 A 324. 

Md.—Springfield F. & M. Ins, Co. 
v. Reynolds, 107 Md. 107, 68 A 281, 
126 AmSR 379; Continental Ins. Co. 
v. Reynolds, 107 Md. 96, 68 A 277. 

Mass.—Whitten v. New England 
Live Stock Ins. Co., 165 Mass, 343, 
43 NW 121. 

Minn.—Hand v. National Live- 
Stock Ins. Co., 57 Minn. 519, 59) NW, 
538. 

Nebr.—Jensen v. Palatine Ins. Co., 
81 Nebr. 523, 116 NW 286; Northern 
Assur. Co. v. Hanna, 60 Nebr. 29, 


82 NW 97; Omaha F. Ins. Co. v. 
Hildebrand, 54 Nebr. 306, 74 NW 
589; Home F. Ins. Co. v. Fallon, 
45 Nebr. 554, 63 NW 860. 


N. J.—State Ins. Co. v. Maackens, 
SS IN. La. HOGA. 

N. Y.—Edwards v. Fireman’s Ins. 
Co., 43 Misc. 354, 87 NYS 507. 

Oh.—Dun v. Germania F. Ins. Co., 
10 OhS&CP 667, 8 OhNP 612. 

13% 1.—Massell v. Protective Mut. 
Pins «Cor 19) RT 65,03 5: GAN 209. 

Tenn.—Home Ins. Co. v. Hancock, 
106 Tenn. 513, 62 SW 145, 52 LRA 
665. 

Texi—Connecticut F. Ins. Co. ‘v. 
¢Hilbrant, (Civ. A.) 73 SW 558. 

Vti-—rrost v., North’ British, ete’, 
Ins. Co., 77 Vt. 407, 60 A 808. 

Va.—Travelers’ Ins. Co. v. Harvey, 
82° Va. 949, 5 SE 553. 

Que.—Citizens Ins. Co. v. Boisvert, 
1 iQue. Tie 377. 

See also infra § 668 text 
note 30. 

10. Dun v. Germania F. Ins. Co., 
10 OhS&CP 667, 8 OhNP 612. 

11. Manchester F. Assur. Co. v. 
Ellis, 85 Ill. A. 634; Insurance Co. 
of North America v. Forwood, 13 


and 


KyL 261; Insurance Co. of North 
America vy. Forwood Cotton Co., 12 
KyL 846. 


12. Harrison v. Hartford F. Ins. 
Co., 59 Fed. 732 (decided under Iowa 
statute); Blood v. Hawkeye Ins. Co., 
103 Iowa 728, 69 NW 1141; Finster 
v. Merchants’, etc., Ins. Co., 97 Iowa 
9, 65 NW 1004; Wilhelmi v. Des 
Moines Ins. Co., 86 Iowa 326, 538 NW 


233; Vore v. Hawkeye Ins. Co., 76 
Iowa 548, 41 NW 309; Quinn v. 
Capital Ins. Co., 71 Iowa 615, 383 NW 
130. 


13. Young v. Pennsylvania F, Ins. 
Co., 269 Mo. 1, 187 SW 856; Snowden 
v. Kittanning Ins. Co.; 122 Pa. 502, 
16 A 22. 

14. Young v. Pennsylvania F. Ins. 
Co., 269. Mo. 1, 187 SW 856. See 
also Shepard vy. British Dominions 
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after proof of 


Gen. Ins. Co., 10 Sask. L. 421 (where 
the proofs furnished were not fur- 
nished within the time speci- 
fied). 

15. Lesure Lumber Co. v. Mutual 
Be nee Co., 101 Iowa 514, 70 NW 

16. Franklin Ins. Co. v. McCrea, 4 
Greene (Iowa) 229. 

17. Oklahoma F. Ins. Co. v. Mun- 
del, 42 Okl. 270, 141 P 415; Western 
Reciprocal Underwriters’ Exch, v. 
Coon; 38 Ol. 453; 134 P22 

18. Traders’ Ins. Co. v. Chase, 11 
Nexsrely slats, S IFS Wis dhs. 

19. Harrison v. Hartford F. Ins. 


Co7° 59> Eed. 732 ,(lowa.—statute)5 
Blumberg Shoe Co. Vv. Phoenix 
Assur. ‘Co. 203 Ala, 6515. 84°°S: (63; 


Bradford v. Mutual F. Ins. Co., 112 
Iowa 495, 84 NW 693; Jones v. Ger 
man Ins. Co., 110 Iowa 75, 81 NW 
188, 46 LRA 860; Blood v. Hawk- 
eye Ins. Co., 103 Iowa 728, 69 NW 
1141; Lesure Lumber Co. v. Mutual 
fh. sins.” Co., 10ie Towarteor4,, 70 NIW. 
761; Woodcock v. Hawkeye Ins. Co., 
97 Towa 562, 66 NW 764; Worley 
yi State Ins. 'Co,, 91.towa. 250}) 59 
NW 16, 51 AmSR 334; Wilhelmi v. 
Des Moines Ins. Co., 86 Iowa 326, 
53 NW 233; Taylor v. Merchants’, 
etc., Ins. Co., 83 Iowa 402, 49 NW 
994; Vore v. Hawkeye Ins. Co., 76 
Iowa 548, 41 NW 3809; Von Genech- 
tin v. Citizens’ Ins, Co., 75 Iowa 544, 
39 NW 881; Quinn v. Capital Ins. 
Co., 71 Iowa 615, 33 NW 130; Rice v. 
Provincial > ins. Co. 7 Udic. iCieee. 
548. 

[a] Action for loss and for pen- 
alty.—Under a _ statute authorizing 
the collection of a penalty from in- 
Surance companies which are mem- 
bers of a tariff association, suit may 
be brought on a fire policy, both for 
its amount and the penalty, after 
fifteen days from proofs of loss, 
without more, although enforcement 
of the penalty may be postponed un- 
til sixty days after proofs of loss. 
Blumberg Shoe Co. v. Phceenix Assur, 
Co.; 203 tAlay 551, 84 $7763. 

{b] Mutual companies are within 
the statutes. Salmon v. Farm Prop- 
erty Mut. Ins. Assoc., 168 Iowa 521, 
150 NW 680. 

[c] Amendment reducing time for 
payment.—A statute prohibiting an 
action on a policy within ninety days 
after notice and proofs of loss does 
not become a part of a contract of 
insurance executed while it is in 
force, so as to preclude an action 
thereon within a less time after the 
statute is repealed by a statute re- 
ducing the time for payment. Jones 
v. German Ins. Co., 110 Iowa 175, 


eT a 
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is disposed of, is void where the avails of a policy 
on exempt property are alike exempt.1® ‘ 
Statutory provisions. 
statutes allow insurer a certain number of days 
after notice and proof of loss within which to 
pay before an action may be commenced on the 
In other states the statutes provide that 
an action may be maintained on the policy if in- 
surer has withheld payment for a specified time 
after the loss becomes payable.?° 
the policy in conflict with the statute is invalid,?* 
unless the statute allows a variation of its terms.22 
So if a statute declares a total loss to be a liquidated 
demand, liability accrues immediately, regardless of 
any stipulation in the policy requiring notice and 
proofs of loss before action.?% 
the time for suit, being purely remedial, has no 
extraterritorial force,?4 
b. Waiver.?> 
statute allowing insurer a certain number of days 


In some jurisdictions the 


A stipulation of 


A statute postponing 


It has been held that a 


loss within which to pay before 


action may be commenced cannot be waived;”° but 


81 NW 188, 46 LRA 860. 

20. Putze v. Saginaw Valley Mut. 
EF. Ins. Co., 182 Mich. 670, 86 NW 
814, 94 NW 191; Jackson First Bap- 
tist Church vy. Citizens’ Mut. F. Ins. 
Co: 119); Mich..7203,,°> 27. INWae 02 
Franklin v. New Hampshire / ins. 
Co. 70 TINGE E25 1) 24k HA On Alien: 
v. Hudson River Mut. Ins. Co., 19 
Barb. (N.. Y.) 442; Utica Ings. Cols v. 


American Mut. Ins. Co.) S16" Barb. 
ONG ig Xo y Lads s 
{a] The statute does not extend 


the credit to which insurer is en- 
titled for the statutory period be- 
yond that for which insurer has 
stipulated. Putze v. Saginaw Valley 
Mut. F. Ins. Co., 132. Mich. 670, 86 
NW 814, 94 NW 191; Alien v. Hud- 
son River Mut. “Ins. -Coi,°19 “Barb. 
(N. Y.) 442; Utica Ins. Co. v. Ameri- 
pelt Muti Ins. iCe., 16>Barb: "GN: 

21. Franklin v. New Hampshire 
E.t Ins) Corl 7 OINEM EL? 26 se 7 ea ae 

22. See statutory provisions. 

[a] Fo ities of stipulation.— 
A stipulation’ enlarging the time 
within which insured is precluded 
by statute from suing, if incorpo- 
rated as a condition, must be headed 
as a variation of the statutory con- 
dition, else it is void. Hartney v. 
North British F. Ins. Co., 13 Ont. 
581; Sauvey v. Isolated Risk F. Ins. 
Cor, 44 UsSCl@8 Bisb23. 

[b] Extension of time of pay- 
ment.—The statutory condition that 
the loss shall not be payable until 
thirty days after proof of loss, ‘‘un- 
less otherwise provided by statute 
or the agreement of the parties,” 
may be shortened, but cannot be ex- 
tended, by agreement. City of Lon- 
don F. Ins, Co.:v. Smith, 15 Can. S: C. 
69; .%2 “[dism>: app’ A 14) i@nt#® VAS 
3281. 

23. Philadelphia Fire Assoc. v. 
Richards, (Tex. Civ. A.) 179 SW 926; 
Northern Assur. Co., Ltd. v. Morri- 
son, (Tex. Civ. A.) 162 SW 411. 

24. Des Moines State Ins. Co. v. 
Du Bois, 7 Colo. A, 214, 44-P 756. 

25.° Waiver of proofs of loss as 
affecting stipulation postponing ac- 
tion see supra § 667. 

26. Salmon v. Farm Property Mut. 
Ins. Co., 168 Iowa 521, 150 NW 680; 
Blood v. Hawkeye Ins. Co.,-103 Iowa 
728, 69 NW 1141; Finster v. Mer- 
chants’, etc., Ins. Co., 97 Iowa 9, 65 
NW 1004; Wilhelmi v. Des Moines 
Ins. Co., 86 Iowa $26, 53 NW 233; 
Taylor v. Merchants’, etc., Ins. Co., 
83 Iowa 402, 49 NW 994; Vore v. 
Hawkeye Ins. Co., 76 Iowa 548, 41 
NW 309; Quinn v. Capital Ins. Co., 


L71 Iowa 615, 33 NW 130. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a stipulation of the policy to that effect may be 
waived by insurer;27 and a waiver is nor rendered 
inoperative by the fact that but for it insured 
would be barred from suing by a stipulation limit- 


ing the time for suit.28 
What constitutes. 


preparation is not necessary.®° 


its expiration. However, 


27. U. S.—Fire Ins. Assoc., Ltd. 
v. Wickham, 141 U. S. 564, 12 SCt 84, 
385 L. ed. 860. 

Ga.—Continental Ins. Co. v. Wick- 
ham, 110 Ga. 129, 35 SE 287. 

Md.—Continental Ins. Co. v. Rey- 
nolds, 107 Md. 96, 68 A 277. 

Nebr.—Northern Assure 2. COL Ns 
Hanna, 60 Nebr. 29, 82 NW 97; Star 
Union Lumber Co. v. Finney, 35 
Nebr. 214, 52 NW 1113. 


N. Y.—Howard v. Franklin M. & F. 


Ins. Co,, 9 HowPr 45. 

N. C.—Clark Millinery Co. v. Na- 
tional Union F. Ins. Co., 160 N. C. 
130, 75 SE 944, AnnCas1914C 367. 

Va.—Farmers’ Benev. F. Ins. As- 
aoe v. Kinsey, 101 Va. 236, 43 SE 

Wash.—Glover v. Rochester-Ger- 
*man Ins. Co., 11 Wash. 1438, 39 P 380. 

Ont.—Smith v. City of London Ins, 
Co., 11 Ont. 38 [app dism 14 Ont. A. 
328) Capp rdismids r?Can- SiC. 69) 13 
Lampkin yv. Pet age Assur. Co., 13 
U. C. Q. B. 287. 

{a] Baad Seen wena the evi- 
dence shows a lack of good faith and 
frank dealing on the part of the insur- 
ance company and an intent not to 
pay the loss, the insurance company 
will be deemed to have waived the 
condition in the policy that no suit 
shall be brought within sixty days 
after the loss insured against. 
Springfield F. & M. Ins. Co. v. Rey- 
nolds, 107 Md. 107, 68 A 281, 126 
AmSR 379; Continental Ins. Co. v. 
Reynolds, 107 Md. 96, 68 A 277. 

Failure to plead prematurity as 
waiver see infra § 707. 

28. State Ins. Co. v. Maackens, 38 
N. J. L. 564. 

See cases infra note 30 et 
seq. : 

30. U. S.—Norwich, etc., Transp. 
Co. v. Western Massachusetts Ins. 
Co., 18 F. ‘Cas. No. 10,363, 6 Blatchf. 
241, 34 Conn. 561. 

Ala.—Commercial F. Ins. Co. 
Allen, 80 Ala. 571, 1 S 202. 
Ark.—German Ins. Co. v. Gibson, 
53 Ark. 494, 14 SW 672. 

Colo. _ California Ins. Co. v. 
Gracey, 15 Colo. 70, 24 P 577, 22 
AmSR 376. 

Del.—Hoffecker v. New Castle 
County Mut. Ins. Co., 10 Del. 101. 

Ga.—Continental Ins. Co. v. Wick- 
ham, 110 Ga. 129, 35 SE 287; Merritt 
vy. Cotton States L. Ins. Co., 55 Ga. 
108. 
tll.—Williamsburg City F. Ins. Co. 
v. Cary, 83 Ill. 453; Adtna Ins. Co. v. 
Maguire, 51 Ill. 342; Potomac Ins. 
Co. v. Atwood, 118 Til. A. 349. 
Ind.—Home Ins. Co. v. Sylvester, 
25 Ind. A: 207, 57. NE 991. 
Kan.—Phenix Ins. Co. v., Weeks, 
45 Kan. 751, 26 P 410; Cobb v. Insur- 


Vv. 


Any acts or conduct dispens- 
ing with the stipulation or showing an intention to 
dispense with it constitutes a waiver thereof.?° 
This is particularly true of a refusal to pay or 
denial of lability, since if insurer does not intend 
to pay or is not liable, time for investigation or 
For smilar reasons, 
refusal to adjust the loss, where the period is stipu- 
lated to run from adjustment,®1 and refusal to pay 
more than a specified sum offered,?2 have been held 
to dispense with the time and to distity suit before 
it has been held that a 
denial of liability does not constitute a waiver 
where the policy provides, not merely that no action 
shall be maintained within a time specified, but that 
the less shall rot be payable until after a certain 
time ;°* and by denying in its answer any liability 
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brought.*4 
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for loss under the policy, insurer does not waive 
its right to plead in abatement that under the 
terms of the policy the action has been prematurely 
If proofs are furnished, although defec- 


tive, the company, by waiving the requirement of 


proofs.®5 


oak Co. cf North America, 11 Kan. 


Ky.—Home THIS COs we eIROlL eT Sy 
Ky. 31, 218 SW 471; Phceenix Ins. Co. 


v. Flowers, 124 SW 403; Morris v. 
Fa a a imns.3Co., 14 -Keyiu 
Md.—Baltimore F. Ins. Co. v. 


Loney, 20 Md. 20. 

Mass.—Whitten v. 
Live Stock Ins. Co., 
43 NE 121. 

Mich.—Popa v. Northern Ins. Co., 
192 Mich. 237, 158 NW 945; Jackson 
First Baptist Church vy. Citizens’ 
Mut. F. Ins. Co., 119 Mich. 203, 77 
NW 702. 

Minn.—Hand v. National Live 
eaecks Ins. -€Co:, 57° Minn: 529;, 59, NW 

Mo.—Landis v. Home Mut. F. & 
M,. Ins. Co., 56- Mo. 591; Phillips v. 
Protectiony Ins..7Co. s 14. Mo..9220% 
Baker-Phoenix Ins. Co., (A.) 221 SW 
761, 763 [cit Cyc];- Hosmer v. St. 
Joseph Town Mut. F. Ins. Co., 80 
Mo. A. 419. 

Nebr.—Jensen v. Palatine Ins. Co., 
81 Nebr. 523, 116 NW 286; Northern 
Assur. Co. v. Hanna, 60 Nebr. 29, 82 
NW 97; Home F. Ins. Co. v. Fallon, 
45 Nebr. 554, 63 NW 860; Western 
Home Ins. Co. v. Richardson, 40 
Nebr. 1, 58 NW 597. 

N. J.—State Ins. Co. v. Maackens, 
38 N. J. L. 564. 

N. Y.—Callahan v. London, etc., F. 
Ins. Co., 98 Misc. 589, 168 NYS 322 
{aff 165 NYS 1079 mem]; Edwards 
v. Fireman’s Ins. Co., 43 Misc. 354, 
87 NYS 507. 

N. C.—Moore v. General Acc. As- 
sur; Corp:, 178-N.C.. 532,92 SE 362; 
Clark Millinery Co. v. National Union 
F. Ins.'Co., 160 N. C. 130, 136, 75 SEH 
944, AnnCas1914C 367 [cit Cyc]. 

Pa.—Western, etce., Pipe Lines v. 
Home Ins. Co., 145 Pa. 346, 22 A 665, 
27 AmSR 703; Farmers’ Mut. F. Ins, 
Co. v. Ensminger, 12 WklyNC 9. 

R. I.—+Massell v. Protective Mut. 
Ins. Co: 119" ROD 565,35 Ay 209: 
Ss. C.—Faas v. Liverpool, etc., 
Ins. Co., 105 S. C. 364, 89 SEH 1040. 
Tenn.—Home Ins. Co. v. Hancock, 
106 Tenn. 518, 62 SW 145, 52 LRA 

665. 

Tex.—Georgia Home Ins. Co. v. 
Jacobs, 56 Tex. 366; Texas Mut. L. 
Ins. Co. v. Brown, 2 Tex. Unrep. Cas, 
160; Oklahoma F. Ins. Co. v. McKey, 
(Civ. A.) 152 SW 440; Connecticut 
F. Ins. Co. v. Hilbrant, (Civ. A.) 73 
SW 558; Hartford F. Ins. Co. v. 
Josey, 6 "Tex. Civ. A. 290, 25 SW 685. 

Vt.—Donahue v. Windsor County 
Mut. F. Ins. Co., 56 Vt. 374. 

Wash.—Cascade EF. & M. Ins. Co. 
v. Journal Pub. Co., 1 Wash, 452, 25 
Po3el. 


New England 
165 Mass, 343, 


¥. 


[§ 669] 3. Limitation—a. By Statute. 
jurisdictions the time within which actions on insur- 
ance policies may be brought is expressly prescribed 
by statute;°® and special provision is sometimes 
made for actions on fire policies.°? 
dictions the legislature has adopted a standard form 
of fire insurance policy which prescribes a limita- 
tion of the time for suing thereon.*§ 
held on the one hand that such a limitation, although 
authorized by statute, is not a statutory but a con- 
tractual limitation;?® and on the other hand that 
such a limitation, although incorporated in the pol- 
icy, is not properly a contractual limitation but 
one specially preseribed by law.*® 


further proofs, does not waive a stipulation as to 
time of payment after the filing of the defective 


In some 


In many juris- 


It has been 


Special statutes 


Ont.—Penley v. Beacon Assur. Co., 
t GrantsCha Cie C:) 1308" Eattoniive 
Provincial Ins. Co.,-7 U. C. C. P. 555. 

Que.—Liverpool, etc., Ins. Co. v. 
Valentine, 7 Que. Q. B. 400. 

See also supra § 667 
note 9. 

{aJ] Denial of partial liability has 
the same effect. Fass v. Liverpool, 
etc wen. ins "Coy, 1050S! ‘©. 0364. S9esh 


text and 


1040. 
_ [b] Authority to waive.—An ad- 
juster on whose power insured 


knows of no limitation may bind in- 
surer by a denial of liability and 
consequent waiver. Wilms v. New 
Hampshire F. Ins. Co., 194 Mich. 656,’ 
161i NW 940. 

Sl. Indiana, Mut. (s. Ins. Cow wv. 
Routledge, 7 Ind. 25; Phillips: v. 
Protection Ins. Co., 14 Mo. 220. 

82. Commercial F. Ins. Co. v. Al- 
len, 80 Ala. 571, 1 S 202. 

33. Borger v. Connecticut F. Ins. 
Coz, 7296'Cal. cA. 476,206) B02 sir win: 
v. Insurance Co. of North America, 
6LGals Atet43), IUGR P79 4, 

34 La Plant v. Fireman’s Ins. 
68 Minn, 82, 70 NW 856. 

35. Howard Ins. Co. v. Hocking, 
115 Pa. 415, 8..A 592; Commercial 
Union. “Assur.-Cou. vv. . Hocking. 1b 
Pa. 407, 8 A 589, 2 AmSR 562; Ger- 
man-American Ins. Co. v. Hocking, 
115 Pa. 398, 8.-A 586. 

36. See Insurance, 

37. See statutory provisions. 

{a] In New Hampshire, Pub. St. 
(1901) e@ 170 §§ 10, 11, requiring suit 
to be brought on the policy within 
six months after adjustment of loss, 
applies only where more than the 
amount of the adjustment is de- 
manded, and not to cases where no 
adjustment has been made. Flynn y. 
Orient, Ince CO. (il Ne Relea iA odo cies 
Tek. 

88. La.—Tracy v. Queen City F. 
Ins. Co., 132 La. 610, 61 S 687, Ann 
Cas1914D 1145. 


Mich.—Barry, etc., Lumber Co. v. 
Citizens’ Ins. Co., 186 Mich. 42, 98 
NW 761. 


N. Y.—Hamilton y. Royal Ins. Co., 
156 N, Y. 327, 50 NE 8638, 42 LRA 
485. 

Okl.—Wever v. Pioneer F.. Ins. Co., 
49 Okl. 546, 153 P 1146, LRA1918F 
507. 

Or.—Greenberg v. German Ameri-~ 
can Ins. Co., 83 Or 662, 160 P 536, 
163 P 820. 

Ont.—Ross v. Scottish Union, etc., 
Ins. Co., 17 OntWN 166. 

39. Holly v. London Assur. Co., 
170 N. C. 4, 86 SE 694; Parker v. 
Continental Ins. Co., 143 N. C. 339, 
55\ SH T17, 

40. Tracy v. Queen City F. Ins. 
Co., 132 La. 610, 61 S 687, AnnCas 
1914D 1145; Hamilton y. Royal Ins, 


474 [26C..] 


FIRE INSURANCE 


2 


[$§ 669-670 


incorporating fire insurance companies sometimes ' rectors have neglected to determine the loss as 


contain a provision fixing the time within which the 
company may be sued for losses;*4 and a cause of 
action which has been barred by. lapse of the time 
so fixed cannot be revived by an acknowledgment 
However, a provision in an 
act incorporating a mutual insurance company that 
suit shall be brought only within a certain time 
after the loss applies only to members of the com- 
pany;*? and a provision that if insured is not 
satisfied with the determination of the directors as 
to the amount of loss, he may bring action within 


or a new promise.*? 


required by the 
[§ 670] 


a certain time has no application where the di- 


Co; 156. N.Y. ° 327,50) NE 863, 42 
LRA 485 [rev 81 Hun 207, 30 NYS 
714]; Bellinger v. German Ins. Co., 
51 Mise. 463, 100 NYS 424 [aff 113 
App. Div. 917 (aff 189 N. Y. 5383 mem, 
82 NE 1124 mem)]. 

For the purpose of this article 
such limitations are ordinarily 
treated as contractual. See 
§ 670 et seq. 

41. Portage County Mut. F. Ins. 
Co: v. West, 6 Oh, St. 599; Higgins 
v. Windsor County Mut. F. Ins. Co., 
54 Vt. 270; Williams v. Vermont Mut. 


infra 


BM insCoy . 20) Viti i222 5) Dutton, Vv; 
pian Mut, Ee... Ans.. Co. 9% Vt 
369. 


42. Williams v. Vermont Mut. FP. 
Ins, Co;,.20- Vit. 222, 

43. Smith v. Atlantic Mut. F. Ins. 
Go. i2eegkss Cas, sNo. 133005.  Brunn. 
Col. -Casiao3- 

[a] One who holds the policy as 
collateral is not bound _ thereby. 
Smith y. Atlantic Mut, F. Ins. Co., 
22). ‘Cas. No. 13,005, Brunn.. Col. 
(Gail benyiey 

44. Bartlett v. Union Mut. F. Ins. 
Co., 46 Me. 500; Nevins v. Rocking- 

_ ham Mut. F. Ins. CO. e205 No ede ais 

45. U. S.—Goddard v. Casualty 
Co. of America, 167 Fed. 750, 93 CCA 
212; Thompson v. Phoenix Ins. Co; 
25 Fed. 296 [rev on other grounds 
136 _U. S. 287, 10 SCt 1019, 34.L...ed. 
408]; Cray v. Hartford F, Ins. Co., 
6 E..Cas. No. 3,375, 1 Blatehf..280. 

Ark.—Planters’ Mut. Ins. Assoc. 
v. Southern Sav. Fund, etc., Co., 68 
Ark. 8, 56 SW 443. 

Conn,—Chichester vy. New Hamp- 
aire F, Ins. Co.,.74 Conn. 510, 51 -.A 

Del.—fmory v. Glen Falls Ins. Co., 
23 Del. 101, 76 A 230; Downs vy. Ger- 
man Alliance Ins. Co., 22 Del. 166, 
67 A 146. 

Ga.—MecDaniel v. German Ameri- 
can’ Ins." Co., 134" Gas139 9 67..Sh 
668; Graham v. Niagara F. Ins. Co., 
106 Ga. 840, 32 SE 579; Brooks v. 
Georgia Home Ins. Co., 99 Ga. 116, 24 


SE 869; Underwriters’ Agency v. 
Sutherlin, 55 Ga. 266; Maxwell v. 
Liverpool, ete., Ins. Co., 12 Ga. A. 


127, 76 SE 1036. 
Hawaii.—Tong Chong Chan v. New 
Zealand Ins. Co., 13 Hawaii 483. 
Ill._Hekla Ins. Co. v. Schroeder, 
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Iowa.—Wilhelmij vw Des Moines 
Ins. Co., 103 Iowa 532, 72 NW 685; 
Vore vy. Hawkeye Ins. Co., 76 Iowa 
548, 41 NW 309. 

Kan.—Mead v. Phoenix Ins. Co., 68 
Kan. 432, 75 P 475, 104 AmSR 412, 
64 LRA 79; McElroy v. Continental 
Ins. Co., 48 Kan. 200, 29 P 478. 

Ky.—Smith v. Herd, 110 Ky. 56, 
60 SW. 841, 1121, 22 KyL 1596. 

La.—Carraway v. Merchants’ Mut. 
Ins. Co., 26 La. Ann, 298. 

Mich.—Peck v. German F. Ins. Co., 
102 Mich. 52, 60 NW 453; Steele v. 
German Ins. Co., 98 Mich. 81, 53 NW 
514, 18 LRA 85. 

Miss.—Scottish Union, etc. Ins. 
Co. v. Warren Gee Lumber Co., 118 
Miss. 740, 80 S 9; Ward v. Pennsyl- 
vania F.. Ins. Co., 82 Miss. 124, 33 S 
841; Ohio v. Western Assur. Co., 65 
Miss. 532, 5 S 102. 

Mo.—Keim v. Home Mut. F. & M. 


Ins. Co., 42 Mo. 38, 97 AmD 291. 

N. H.—Davis v. U. S. Health, etc., 
Ins. Co.,.78. NH. 425, 62> A. 728. 

N. Y.—McArdle v. German Alli- 
ance Ins. Co., 183 N. Y. 368, 76 NE 
337; Arthur y. Homestead F. Ins. 
Co., 78 N. Y. 462, 34 AmR 550; Wil- 
liams v. Philadelphia Fire Assoc., 
119 sApp A Div. 573.) 104" NYS ~1005 
Williams v. German Ins. Co., 90 App. 
Div. 413, 86 NYS 98; Matthews v. 
American Cent. Ins, Co., 9 App. Div. 
339, 41 NYS 304 [mod on _ other 
grounds 154 N.. Y. 449, 48 NE 751, 
61 AmSR 627, 39 LRA 433]. 

N. C.—Holly v. London Assur. 
Corp., 170 N. C. 4, 86 SE 694. 

Oh.—Appel v. Cooper Ins. Co., 76 
Oh, St. “52, 30 NE 955,010 LRANS 
674, 10 AnnCas 821; Corn City Mut. 
Ins. Co. v. Schwan, 1 Oh, Cir. Ct, 192, 


1 Oh. Cir. Dec. 105, 
. Or.—Gilbert vy. Globe, etc., F. Ins. 
Cos STOTT CL 4a Peet G Ll 15 aie, 


358, 3 AUR 205. 

Pa.—North Western Ins, Co. 
Phenix Oil, ete. Co., 31 Pa. 448; 
Warner v. Insurance Co. of North 
America, 1 Walk. 315; Schroeder v. 
Keystone Ins. Co., 2 Phila. 286. 

R. I.—Messler v. Williamsburgh 
City F. Ins. Co., 108 A 832; Brown 
v. Roger Williams Ins. Co., 7R.I. 394. 

Tex.—-Merchants’ Mut. Ins. Co. v. 
Lacroix, 45 Tex. 158,35 ‘Tex: 249, 
14 AmR 370. 

Wash. — American Bldg., _ etc., 
Assoc. v. Farmers’ Ins. Co., 11 Wash. 
619,. 40 'P 125. ° 

Can.—Allen v. Merchants’ Mar. 
Ins. Co., 15 Can, S. C, 488, 33 LCJur 
51. 

N. S.—Blair v. Sovereign F. Ins. 
CO; 19 N. S. 372, 7 CanLTOccNotes 
410. 

Ont.—Cousineau v. City of London 
Gdns Conroe. ‘Onts 329%" Davis’ cy. 
Canada Farmers’ Mut. Ins. Co., 39 
UW. 4 C}QiiB. v452. 

Que.—Simpson vy. Caledonian Ins. 
@o., 712 , Quei.Q.. Bs 209% “White: 'v. 
Western Assur. Co., 22 LCJur 215, 7 
RevLeg 106; Cornell v. Liverpool, 
ete., F., ete., Ins. Co., 14 LCJur 256; 
Allen vy. Merchants’ Mar. Ins. Co., 3 
Montr. Super. 293, 16 RevLeg 232; 
Rousseau v. Cie. d’Assurance Royale 
d’Angelterre, 1 Montr. Super, 395. 

46. U. S.—Riddlesbarger v. Hart- 
ford F. Ins. Co., 7 Wall. 386, 19 L. ed. 
257 [overr French y. Lafayette Ins. 
Co:, 9 FF. Cas,,No,' 5,102, 56; McLean 
461 (aff 18 How. 404, 15 L. ed. 451)]; 
Steel v. Phenix Ins. Co., 51 Fed. 715, 
2 CCA 463 [aff 154 U. S. 548, 14 SCt 
1153, 38 L. ed. 1064]; Vette v. Clinton 
F. Ins, Co., 30 Fed. 668; Spare v. 
Home Mut. Ins. Co., 17 Fed. 568, 9 
Sawy. 142; O’Laughlin v. Union Cent. 
lL. Ins. Co., 11 Fed. 280, 3 McCrary 
543° “Cray: v. Hartford by Ins, (Cor, 
6 F. Cas. No. 3,374; Cray v. Hartford 
F. Inst Co., 6 F. Cas, No. 3,375, 1 
Blatchf. 280; Davidson v. Phoenix 
Ins. Co., 7 F. Cas. No. 3,607, 4 Sawy. 
594. 

Ala.—Provident Fund Soc v. 
Howell, 110 Ala. 508, 18 S 311. 

Colo.—Daly v. Concordia F. Ins. 
Co., 16 Colo. A. 349, 65 P 416. 

Conn.—Chichester v. New Hamp- 
shire F. Ins, Co., 74 Conn. 510, 51 
A 545; Chambers y. Atlas Ins. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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act of incorporation.** 


b. By Contract. It is usual to provide 
in policies of fire insurance that action thereon 
must be hrought within a specified period shorter 
than that prescribed by the statute of limitations 
applicable to such an action; and if the action is 
not brought within the specified period, it cannot 
ordinarily be maintained.*® 
imposed by contract on the prosecution of the right 
of action on the policy is generally held to be 
valid,*® provided the time prescribed is not un- 


The limitation thus 


51 Conn. 17, 50 AmR 1; Woodbury 
Sav. Bank, ete., Assoc. vy. Charter 
3b Commo 
Ga.—Graham y. Niagara F. Ins. 
Co., 106 Ga. 840, 32 SH 579; Hartford 
EF: Ins..Co: v. Amos, 98<Ga.~d33) 25 
SE 575; Melson v. Phenix Ins. Co., 
97 Ga. 722, 25 SE 189; Underwriters’ 
Agency v. Sutherlin, 55 Ga. 266; 
Brown v. Savannah Mut. Ins. Co., 
24 Ga. 97; Maxwell v. Liverpool, etc., 
Ins. Co., 12 Ga. A. 127, 76 SE 1036. 
Hawaii.—Tong Chong Chan vy. New 
Zealand Ins. Co., 13 Hawaii 483. 
Tll.—Peoria M., etc., Ins. Co. v. 
Whitehill, 25 Ill. 466; Stephens v. 
Phoenix Assur. (O41 8.0, PELL ay Ase Oe 
Richter v. Michigan Mut. Ins. Co., 
€6.. Il}., A. 606;,-Phoenix Ins: Co. Vv. 
Lebcher, 20 Ill. A. 450; Hekla Ins. 
Co. v. Schroeder, 9 Ill. A. 472. 
Iowa.—Garretson v. Merchants’, 
ete., F. Ins. Co., 114 Iowa 17, 86 NW 
382; Wilhelmi v. Des Moines ‘Ins. Co., 
103 Iowa 532, 72 NW 685; Harrison 


v. | v. Hartford F. Ins, Co., 102 Iowa 112, 


71 NW 220, 47 LRA 709; Moore v. 
State Ins. Co., 72 Iowa 414, 34 NW 
183; Cornett: v. Phenix Ins Cor) 67 
Iowa 388, 25 NW. 673; Stout v. City 
H.” Pas! Co.” 12" FOwa se tis aoe Oe 
539; Carter v. Humboldt F. Ins. Co., 
12 Iowa 287. 

Kan.—Des Moines State Ins. Co. v. 
See 48 Kan. 205, 29 P 479. 

—Smith v. Herd, 110 Ky. 56, 
60 ROW 841, 1121, 22 KyL 1596. 

La.—Edson v. Merchants’ Mut. Ins. 
Co., 35 Lav tAnn 353: Carraway “Vv. 
ee oar eas Mut. Ins. Co., 26 La. Ann. 

Mass.—Fullam vy. New York Uniom 
Ins. Co. 7 Gray 61, 66 AmD 462; 
Amesbury v. Bowditch Mut. F. Ins. 
Co., 6 Gray 596. 

Mich.—Barry, etc., Lumber Co. v.. 
Citizens’ Ins. Co., 186 Mich. 42, 98 
NW 761; Law v. New England Mut. 
eas Assoc, 94 Mich. 266, 53 NW 

Minn.—Stewart v. National Coun- 
ceil K. L. S., 125° Minn. 512, 514, °147 
NW 651 [cit Cyc]. 

Miss.——Ward v. Pennsylvania F. 


Ins. Co., 82.)Miss. 124, 633 “Sw 84k; 
Ghio v. Western Assur. Co., 65 Miss. 
532, 5 S102. 


Mo.—Glass v. Walker, 66 Mo. 32; 
Keim v. Home Mut. F. & M. Ins. Co... 
42 Mo. 38, 97 AmD 291. 

N. H.—Tasker v. Kenton Ins. Co.,. 
Bsn NA. 4693. Patrick * v; Farmers’ 
ey Gos, 743 ‘Naa 621, 80 AmD 

% 


N. Y.—Steen v. Niagara F. Ins. 
Co.,.'89 N.Y: 35; 42.-AmR 2973015 
NYWklyDig 41 [aff 24 Hun 139, 12 
NYWklyDig 3 (aff.61 HowPr 144)]; 
Arthur v. Homestead F. Ins. Co., 78 
N. Y .462, 34-AmR 550; Wilkinson 
v. Worcester First Nat. F. Ins. Co.,. 
72 N. Y. 499, 28 AmR 166. faff 9 Hun 
522]; De Grove v. Metropolitan Ins. 
Cosette Ne W769 Send So Am Ria S055 
New York vy. Hamilton F. Ins. Co., 
39 N. Y. 45, 100 AmD 400, 6 Transcr. 
A, 244° Daff..23 Nu Y. Super, 
Roach v. New York, etc., Ins. Co., 
30 N. Y. 546 [aff 29 Barb. 5521; Rip- 
ley v. Adtna: Ins. Co., 30 N. Y. 136, 
86 AmD 362; Ames v. New York 
Union Ins, Co., 14 N. Y. 253; Wil- 
liams v. Philadelphia Fire Assoc., 119 
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reasonable *7 and there is no statute rendering the 
It has been held, however, 
that such a limitation is regarded with extreme. 


limitation inoperative.*8 


jealousy by the courts,*® and will 


strued against insurer,®°° and should not be permit- 
ted to prevent a recovery when its just and honest 


App. Div. 573, 104 NYS 100; King 
v. Watertown F. Ins. Co., 47 Hun 1; 
Wright v. Mutual Ben. Life Assoc., 
43 Hun 61, 26 NYWklyDig 19; Mix 
v. Andes Ins. Co., 9 Hun 397 [rev 
on other grounds 74 N. Y, 53, 30 AmR 
260]; O’Brien v. Mechanics, etc. F. 
ast COn sa0e IN. Ys Super 11L0)., 14 
AbbPrNS 314, 45 HowPr 453 [rev on 
other grounds 56 N. Y. 52]; New 
Jersey, etc. Works vy. Ackermann, 
15 Mise. 605, 37 NYS 489; Sweetser 
v. Metropolitan L. Ins, Co., 8 Misc. 
251, 28 NYS 543; Ryan v. Metropoli- 
tant ins Cone NY @ity Creda, 

N. C.—Lowe v. U. S. Mutual Acc. 
Assoc., 115 N. C. 18, 20 SE 169. 

N. D.—Johnson y. Dakota F. & 
ees insiCo., “LOIN: £D..9167; 452 NW 

Oh.—Portage County Mut. F. Ins. 
Co. v. West, 6 Oh. St. 599; Appel v. 
Cooper Ins. Co., 76 Oh. 52, 80 NE 
955, 10 LRANS 674, 10 AnnCas 821; 
Portage County Mut. Ins. 
Stukey, 18 Oh. 455; Fellowes v. Mad- 
ison ins. Co., 2) Disn.), 128;:. Corn’ City. 
Mut. Ins. Co. v. Schwan, 1 Oh. Cir. 
Crd W258 Ob Cir. Dec, 110; 

Pa.—Universal Mut. F. Ins. Co. v. 
Weiss, 106 Pa, 20; Waynesboro Mut. 
#. Ins. Co. v. Conover, 98 Pa. 384, 
42 AmR 618; Farmers’ Mut. F. Ins. 
Co. v. Barr, 94 Pa. 345; Edwards v. 
Lycoming County Mut. Ins. Co., 75 


_ Pa. 378; Beatty v. Lycoming County 


Mut. Ins. .Co.,, 66,.Pa. 9, 5, AmR.,-318; 
North Western Ins. Co. v. Phcenix 
Qil,. etc., Co., 31. Pa. 448; Atlas Mut. 
Ins. Co. v. Downing, 12 Pa. Super. 
305; Waite v. Spring Garden Ins. 
COoOnaLEVWkiy NCr155. 


Porto Rico.—Miller v. Northern 
Assure ~Co;,. .1;.:Porto. Rico,,. Fed. 
420. 


R. I.—Brown y. Roger Williams 
TiS. COND een Plots 

Tex.—Suges v. Travelers’ Ins. 

Co., 71 Tex. 579, 9 SW 676, 1 LRA 
$47; Merchants’ Mut. Ins. Co. v. 
Lacroix, 35 Tex. 249, 14 AmR 370, 45 
Dex. 10.92 : 
} t.—Morrill v. New England F. 
Ins.’ Co. 71 Vt.- 28%, 44 A 358; Hig- 
gins v. Windsor County Mut. F. Ins. 
Cos, D4E Vit. 2°70. 

Va—Virginia |B. é&&eM, -Ins>-Co,. Vv. 
Wells, 83 Va. 7386, 3 SEH 349; Vir- 
ginia F. & M. Ins. Co. v. Aiken, 82 
Va. 424, 

Wash:—Staats..v.;. Pioneer | Ins, 
Assoc., 55 Wash. 51,104 P 185; Amer- 
ican Bldg., etc., Assoc. v. Farmers’ 
Ins. Co., 11 Wash. 619, 40 P 125. 

W. Va—McFarland v. Peabody 
Ins. Co., 6 W. Va. 425. 

Ont.—Davis v. Canada Farmers 
Mut. Ins. Co.,.39 U.C..Q. B. 452. 

Que.—Prevost v. Scottish Union, 
ete; Ins: Co., 14> Que. “Super: 203. 
Contra Wilson y. State F. Ins. Co., 
7 LCJur 223, 

47. U. S.—French v. lafayette 
Tus Oo. wou iba Casi No. 75,102.14 5 
McLean 461 [aff 18 How. 404, 15 L. 
ed. 451]. 

Ga.—Brown v. Savannah Mut. Ins. 
Co.. 24 Ga. 97. 

Tll.—Fireman’s Fund Ins. Co._v. 
Western Refrigerating Co., 55 Mill. 
A. 329. 

W. H.—Leach v. Republic F. Ins. 
Cen oouN: be e24o." 

Can.—Anglo-American F. 
v. Hendry, 48 Can. S. CG. . 
DomLR 832, 50 Can, ‘L..:J. 75 [dism 
app 29 Ont. L. 33, 4 OntWN 1319, 
13 DomLR 686 (dism app 10 DomLR 
42, 4 OntWN 584, 23 OntWR _701)]; 
Hekardt v. Lancashire ins. Co., 31 
Cc. 72 [dism app 27 Ont, A. 
373]. % 

at ic Marshall v. Western Can- 
ada F. Ins. Co., 4 Sask. L. 181. 
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be strictly con- 


[a] Limitation held unreason- 
able.-—(1) A provision limiting the 
right of action to a certain time or 
a year after the loss, while at the 
same time it is provided that ac- 
tion shall not be commenced until 
a specified period after the amount 
of the loss has been determined by 
arbitration or appraisal, has been 
held unreasonable, as delay in the 
arbitration or appraisal might re- 
sult in entirely defeating the rignt 
of action. Leach v. Republic F. Ins. 
Co., 58 N. H. 245; Peoria Sugar Re- 
fining Co. v. Canada F. & M. Ins. 
Cos wisinOnts Ab |418. (2) Contra 
Fullam vy. New York Union Ins. Co., 
7 Gray 61, 66 AmD 462. See infra 
SOU. 1 C3). VAL limitationy o£ six 
months after loss is unreasonable 
where the policy provides that in- 
sured is not liable to pay until sixty 
days after proof of loss. French v. 
Lafayette: Ins. Co., 9 F. Cas. No. 
5,102, 5 McLean 461 [aff 18 How. 
404, 15 L. ed. 451], 

[b] A limitation to twelve months 
after loss is valid. Riddlesbarger v. 
Hartford F. Ins. Co., 7 Wall. (U. S.) 
386,19 L. ed... 257; ..O’Laughlin. v. 
Union Cent. L. Ins. Co., 11 Fed. 280, 
3 McCrary 543; Cray v. Hartford F. 
TS wCO., Ges, Dre Cast INO: ao, oU Dune 
Blatchf. 280; Davidson v. Phoenix 
Ins. Co., 7 F. Cas. No. 3,607, 4 Sawy. 
594; Hartford F. Ins. Co. v. Amos, 
98 Ga. 533, 25 SE 575; Underwriters’ 


Agency v. Sutherlin, 55 Ga. 266; 
Maxwell v. Liverpool, etc., Ins. Co., 
12 Ga. A, 127, 76° SE 1036;. Andes 


Ins. Co. v. Fish, 71 Ill. 620; Stephens 
Vi sencenix: Assur... Co... so, Lil A. 
671; Harrison v. Hartford F. Ins. 
Co., 102 Iowa 112, 71 “NW. 220, 47 
LRA 709; Taylor v. Farmers’ F, Ins. 
Co., 101 Miss. 480, 58 S 353; Glass 
v. Walker, 66 Mo. 32; Arthur v. 
Homestead F. Ins. Co., 78 N. Y. 462, 
384 AmR 550; Wilkinson v. Worces- 
ter VEuTste Nat ei ANS (CO, CandNeet i. 
499, 28 AmR 166 [aff 9 Hun 522]; 
Ripley v. Attna Ins. Co., 30 N. Y. 
136, 86 AmD 3862 [rev 29 Barb. 552, 
17 HowPr 444]; King v. Watertown 
F. Ins. Co., 47 Hun 1; Mix v. Andes 
ins: Co." 9“Hun or prev, on other, 
grounds 74 N. Y. 53, 30 AmR 260]; 
Holly v. London Assur. Corp., 170 
N. C. 4, 86 SE 694; Muse v. London 
Assur. Corp., 108 N. C. 240, 13 SH 
94; Fellowes v. Madison Ins. Co., 1 
Disn, 217, 12 Oh. Dec. (Reprint) 584, 
2 Disn. 128; Corn City Mut. Ins. Co. 
v. Schwan, 1° Oh. Cir. ‘Ct. 192, 1 Oh. 
Cir. Dec. 105; Waite v. Spring Gar- 
den Ins. Co., 1 WklyNC (Pa.) 155; 
Brown v. Roger Williams Ins, Co., 
5 R. I. 394; Lacroix v. Merchants’ 
Mut. Ins. Co., 35 Tex.*249, 14 AmR 
370, 45 Tex. 158; Mcrrell v. New Eng- 
land F) Ins.’ Co., 71 Vt. 281,44 A 
358; Wilson v. A@tna Ins. Co., 27 
Vt. 99: Prevost v. Scottish Union, 
ete., Ins. Co., 14 Que. Super. 203. 


{[c] A limitation to six months 
after loss (1) is valid. Woodbury 
Sav. Bank, -etc., Assoc. v. Charter 


Oak F..& M. Ins. Co., 31 Conn. 517; 
Brown vy. Savannah Mut. Ins. Co., 
24 Ga. 97; Wilhelmi v. Des Moines 
Ins. Co., 103 Iowa 532, 72 NW 685; 
New York v. Hamilton F. Ins. Co., 
39 N. Y. 45, 100 AmD 400, 6 Transcr. 
A. 244; Roach v. New York, etc., 
Ins. Co. 30 N.Y. 546; O’Brien v. 
Mechanics’, etc., F. Ins. Co., 36 N. 
Y. Super. 110, 14 AbbPrNS 314, 45 
HowPr 453 [rey on other grounds 
56 N. Y. 52]; Appel v. Cooper Ins. 
Co., 76 Oh. St. 52, 80 NE 955, 10 
LRANS 674, 10 AnnCas 821; North 
Western Ins. Co. v. Phoenix Oil, etc., 
Co., 31 Pa. 448; Edwards v.: Metro- 
politan L. Ins. Co., 5 Kulp (Pa.) 259.5 
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application would not produce that result;5? and 
that in order to sustain. it, it must have been with- 
in the contemplation of the parties when the con- 
tract was made,°? or must be supported by a con- 
sideration independent of the premium;>? and some 
courts have held that a stipulation limiting the time 


Schroeder v. Keystone Ins. Co., 2 
Phila. (Pa.) 286; Staats vy. Pioneer 
Ins. Assoc., 55 Wash. 51, 104 P 185; 
McFarland yv. Attna F. & M. Ins. Co., 
6 W. Va. 437; McFarland v. Peabody 
Ins. Co., 6 W. Va. 425. (2) In Can- 
ada a variation of a statutory con- 
dition by reducing the limitation to 
six months after loss is unreason- 
able and void. Anglo-American F. 
Ins.,Co. vi Hendry, 48 Can. S.Ct 577, 
15 DomLR 832, 50 CanLJ 75 [dism 
app 29 Ont. L. 33, 4 OntWN 1319, 
13 DomLR 686 (dism app 10 DomLR 
42, 4 OntWN 584, 23 OntWR 701)]; 
Eckardt v. Lancashire Ins. Co., 31 
Can. S. Cy,72. [dismrapp 27 Ont. A. 


373]; Marshall v. Western Canada 
By 7ins2Co.4 (Sask olendks 1s 
[d}] Four months after determina- 


tion of loss.—A limitation contained 
in a by-law of a mutual company 
that if insured shall not acquiesce in 
the determination by the directors 
of the amount of loss, action for the 
loss must be brought within four 
months after such determination has 
been sustained. Amesbury v. Bow- 
Stee Mut. F. Ins. Co., 6 Gray (Mass.) 

{e] Three months after rejection 
of claim.—A _ provision requiring 
presentation of claim within three 
months after fire, and the bringing 
of action within three months after 
refusal of claim is valid. Miller v. 


Northern Assur. Co., 1 Porto Rico 
Fed. 420, 
48. See infra this section text 


and notes 55, 56. 
Peo. v. Liverpool, 
Co., 2 Thomps. & C. 268. 

50. U. S.—Steel v. Phenix Ins. 
Co., 51 Fed. 715, 2 COA 463 [rev 47 
Fed. 863, and «aff 154 U. S. 518, 14 
SCt 1153, 38 L. ed. 1064]; Thompson 
v. Phoenix Ins. Co., 25 ‘Fed. 296, 11 
Sawy. 276 [rev on other grounds 136 
U. S. 287, 10 SCt 1019, 34 L. ed. 408]; 
Spare v. Home Mut. Ins. Co., 17 Fed. 
568, 9 Sawy. 142. 

Colo._—Daly v. Concordia F. Ins, 
Co., 16 Colo. A. 349, 65 P 416. 

Kan.—Dwelling House Ins. Co. v. 
Kansas Loan, etc, Co. 5 Kan. A. 
137, 48 P 891. é 

W. J.—State Ins. Co. v. Maackens, 
33 SNEED ae b 643 

N. Y.—Hay v. Star F. Ins. Co., 77 
a Y. 235, 383 AmR 607 [aff 13 Hun 
496]. 


{a] Thus, where a policy pro- 
vides that when a policy is issued 
on the interest of a mortgagee, in- 
sured must first exhaust the primary 
security before he can recover the 
amount of the insurance, and also 
that no suit shall be brought thereon 
for more than a specified period after 
the loss, such provisions being in- 
consistent, the ordinary statute of 
limitation is applicable. Dwelling 
House Ins. Co. v. Kansas Loan, etc., 
Co., 5 Kan. A. 137, 48 P 891; Hay v. 
Starih Ins." Col) TUN Pan, 235, 338 
AmR 607 [aff 13 Hun 496]. 

51. Barnum v. Merchants’ F. Ins. 
CO S97 ING Yo. 1883) Hay ve Stanvk. 
Ins..Co., 77 N.Y. 235, 233 AmR 607 
[aff 13 Hun 496]. See also infra 
§ 671 text and note 73. 

52. Barnes v. McMurtry, 29 Nebr. 
178, 45 NW 285 (it should be set 
forth in the application or be brought 
to the attention of insured when the 
premium is paid; a limitation incor- 
porated only in the policy, and intro- 
duced merely as a proviso in fine 
print, is not binding on insured un- 
less he knew of it). Compare infra 
§ 672 text and note 10. 

58. Barnes v. McMurtry, 29 Nebr. 
178, 45 NW 285. 
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for action to a shorter period than that authorized 
by the statute of limitations is invalid as against 
public policy.6* By virtue of express statute in some 
states, a contractual limitation of the time to sue 
is wholly void,®5 and in other states it is void in 
so far as it restricts the time for suit to less than 
a period specified by statute.5® 

Policy payable to mortgagee. The limitation has 
been held inapplicable to an action by insured’s 
mortgagee,°? but the contrary has been held, even 
under the union mortgage clause, which purports to 
protect the mortgagee from any act or neglect of 
the mortgagor.®’ If a policy provides that the loss 
is payable to the mortgagee as his interest may ap- 
pear, and the mortgagee fails to bring action with- 
in the time limited by the policy, and is barred 
thereby, such bar is not effectual against an ae- 
tion by the mortgagor within the time limited.®° 
On the other hand if the mortgagee sues within 
the time limited and makes insured a party, it is 
not necessary for insured to sue.®° 

Actions and proceedings within scope of limita- 
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within which suit may be brought thereon or to 
recover a loss thereunder applies only to actions on 
the policy.*t The limitation does not apply to a 
suit in equity to reform the policy ® or for specific 
performance of an oral contract of insurance,®? or 
to an action on an oral contract to.renew a policy °* 
or on an adjustment or a compromise and settle- 
ment,®> or to an action for breach of a contract 
entered into by the insurer after loss to replace 
the insured property,°* or to an action to recover 
back: premiums paid on a void policy,®? or to an 
application to intervene in an action on the policy,®’ 
or to a proceeding to correct an error in announe- 
ing and entering a verdict in an action on the pol- 
icy,®? or to a writ of error to review the proceed- 
ings in an action on the policy.7° However, an 
action for breach of an agreement to issue a policy 
in the standard form must be brought within the 
time specified in the standard form.’ 

[§ 671] e. Computation of Time.7? A limita- 
tion of the time for suit is not to be construed 
so as to deny to insured a reasonable time within 


tion. 


54, Eagle Ins. Co. 
Ins. Co., 9 Ind. 443; Omaha F. Ins. 
Co. v. Drennan, 56 Nebr. 623, 77 NW 
67; Miller v. State Ins. Co., 54 Nebr. 
121, 74 NW 416, 69 AmSR 709. 

55.. Oklahoma EF. Ins; (Co. — Vv. 
Wagester, 38 Okl. 291, 132 P 1071; 
Keys v. Phenix Ins. Co., 37 Okl. 514, 
132 P 820; Keys v. Williamsburg 
Gity, f. Ins. Co:,3%  OKl.. 482; 132) FP 
818; Keys v. Mechanics’, etc., Ins. 
Co,, 87) Ol, 480, 1382 P8195) Phenix 
Ins. Co. v. Perkins, 19 S. D. 59, 101 
NW 1110; Vesey v. Commercial Union 
Assur. Co., Ltd., 18 S. D. 632, 101 NW 
1074. 

[a] Official form of policy.—The 
fact that a form of policy prepared 
by the state auditor contains such a 
limitation does not give it validity 
when incorporated into a _ policy, 
where the auditor has no authority 
to insert provisions in conflict with 
the statute. Vesey v. Commercial 
Union Assur. Co., Ltd., 18 S. D. 632, 
101 NW 1074. 


56. U. S.—Small v. Westchester 
F. Ins. Co., 51 Fed. 789 (indiana 
statute). 


Ark.—Lancashire Ins. Co. v. Stan- 
ley, 70 Ark. 1, 62 SW 66. ‘ 

Ga.—Massachusetts Ben. Life As- 
soc. v. Hale, 96 Ga. 802, 23 SE 849. 

Ind.—Insurance Co. of North 
America v. Brim, 111 Ind. 281, 12 NE 
315. 

Jowa.—Farmers’ Co-op. Creamery 
Co. v. Iowa. State Ins. Co. 112 
Iowa 608, 84 NW _ 904; Bradford 
v. Mutual F. Ins. Co., 112 Iowa 495, 
84 NW 6938; Fred Miller Brewing Co. 
v. Capital Ins. Co., 111 Iowa 590, 82 
NW 1023, 82 AmSR 529; Cornett v. 
Phenix Ins. Co., 67 Iowa 388, 25 NW 

73. 

g Me.—Dolbier v. Agricultural Ins. 
Co., 67 Me. 180; Williams vy. Mutual 
F. Ins. Co., 29 Me. 465. 

Miss.—Taylor v. Farmers’ F. Ins. 
Co., 101 Miss. 480, 58 S 353; Ward v. 
Pennsylvania F. Ins. Co., 82 Miss. 
124, 33 S 841. i 

Mo.—Summers v. Fidelity Mut. 
Aid Assoc., 84 Mo. A. 605. 

N. H.—Flynn v. Orient Ins. Co., 77 
N. H. 431, 92 A 737. 

N. Y.—Hamilton v. Royal Ins. Co., 
156 N. Y. 327, 50 NE 863, 42 LRA 
485; Bellinger v. German Ins. Co., 51 
Misc. 463, 100 NYS 424 [aff 113 App. 
Div. 917 (aff 189 N. Y. 533 mem, 82 
NE 1124 mem)]. 

N. C.—Modlin v. Atlantic F. Ins. 
Co., 151 N. C. 35, 65 SE 605; Lowe v. 
U. S. Mutual Ace. Assoc., 115 N. C. 
18, 20 SE 169; Muse v. London Assur. 


The provision in a policy limiting the time 


v. Lafayette Coree, 108 N. C. 240, 13 SE 94. 


D.—Johnson v. Dakota F. & M. 
Ins. ‘Co., 1. N. D..167, 45 NW 799. 

S. C.—Sample v. London, ete; F. 
Ins. Co., 46 S. C. 491, 24 SE 334, 57 
AmSR 701, 47 LRA 696. 

Tex.—Philadelphia Fire Assoc. v. 
Richards, (Civ. A.) 179 SW 926; 
German Ins. Co. v. Luckett, 12 Tex. 
Civ. A. 139, 34 SW 173. 

Va.—Smith v. Northern Neck Mut. 
Fire Assoc., 112 Va. 192, 70 SE 482, 
388 LRANS 1016. 

Wis.—Hart v. Citizens’ Ins, Co., 86 
Wis. 77, 56 NW 332, 39 AmSR 877, 21 
LRA 743. 

[a] Retrospective operation of 
statute.—(1) The statute does not 
apply where the policy was issued 
and the loss was suffered before its 
enactment, although the action there- 
on was brought thereafter. Farmers’ 
Co-op. Creamery Co. vy. Ivwa State 
Ins. Co., 112 Iowa 608, 84 NW 904; 
Sample v. London, etc., F. Ins. Co., 46 
S.C. 491, 24 SE 334, 57 AmSR 701, 47 
LRA 696.. (2) But it applies to pol- 
icies issued before its enactment, 
where the loss occurs thereafter. 
Smith v. Northern Neck Mut. Fire 
Assoc., 112 Va. 192, 70 SE 482. But 
see Farmers’ Co-op. Creamery Co. v. 
Iowa State Ins. Co., supra. 

{b] Extraterritorial operation of 
statute.—The statute does not apply 
to a contract made in another state, 
insuring property there, and there to 
be performed. Travelers’ Ins. Co. v. 
California Ins. Co., 1 N. D. 151, 45 
NW 703, 8 LRA 769. 

[c] What constitutes restriction, 
—Where the statute merely forbids 
the limitation of a suit on the policy 
to a period ‘tess than one year,” a 
clause requiring the action to be 
brought “within twelve months next 
after the loss” is valid. Bellinger v. 
German Ins. Co., 113 App. Div. 917, 
100 NYS 424; Muse v. London Assur. 
Corp., 108 N. C. 240, 13 SE 94. 

[d] Mutual companies (1) are 
within the statute. Bradford v. Mu- 
tual F.. Ins. Co., 112 Iowa 495, 84 NW 
693. (2) Even if the statute did not 
apply to mutual companies, a mutual 
company could not claim exemption 
from it as such, where it did busi- 
ness in violation of the requirements 
of the statute governing mutual com- 


panies. Bradford v. Mutual F. Ins. 
Co., supra, 
ova Canada see supra note 47 [c] 


57. Queen Ins. Co. v. Dearborn 
Sav., etce., Assoc., 175 Ill. 115, 51 NE 
717; Heilbrunn v. German Alliance 
Ins); Coj722025Ni JY. 610) 395 INEN828 


which to maintain an action.7? 


Thus, if the policy 


Laff 140 App. Div. 557, 125 NYS 374]; 
O’Neil v. Franklin F. Ins. Co., 159 
App. Div. 313, 145 NYS 432 [aff 216 
N. Y. 692 mem, 110 NE 1045 mem]; 
Salomon v. North British, ete., Ins. 
Co., 150 App. Div. 728, 185 NYS 806. 

{a] Construction of policy.— 
Where a policy provides that in case 
an interest shall exist in favor of a 
moitgagee, “the conditions herein- 
before contained shall apply in the 
manner expressed in such provisions 
and conditions of insurance relating 
to such interest as shall be written 
upon, attacned, or appended thereto,” 
the mortgagee is subjected only to 
those conditions which are stipulated 
in the part of the policy evidencing 
his interest, and unless therein stated 
he is not bound to bring suit accord- 
ing to the conditions imposed on in- 
sured in the body of the policy. 
Queen Ins. Co. vy. Dearborn Say., etc., 
Assoc., 175-115," 51 NEY Wr? Pate 
75 Ill. A. 371]. 

58. American Bldg., etc., Assoc. v. 
Roe Ins. Co., 11 Wash. 619, 40 

59. Shawnee F. Ins. Co. v. Bayha, 
8 Kan. A. 169, 55 P 474. 

60. Perretta v. St. Paul F. & M. 
Ins. Co., 106 Mise. 91, 174 NYS 181 
[app 177 -NYS 923 mem]. 

61. See cases infra note 62 et seq. 

62. See supra § 103. 

63. Hay v. Star F. Ins. Co., 77_.N. 
Y. 235, 33 AmR 607; Clarkson v. 
Western Assur. Co., 92 Hun 527, 37 
NYS 53; Penley v. Beacon Assur. Co., 
i iGrantiCGhs CUMCy tse. 

64. Wilson v. Hartford F. Ins. Co., 
200 Ill. A. 626. 

65. See supra § 579. 

Adjustment as excusing’ failure to 
sue on policy within time limited see 
infra § 672. 

66. Winston v. Arlington F. Ins. 
Co., 32 App. (D. C.) 61, 20 LRANS 
960, 16 AnnCas 104. 

67. See supra § 149. 

68. Stevens v. Citizens’ Ins. Co., 
69 Iowa 658, 29 NW 769, 

69. Hamburg-Bremen F. Ins. Co. 
v. Pelzer Mfg. Co., 76 Fed. 479, 22 
CCA 283 [aff 71 Fed. 826]. 

70. Helbig v. Citizens’ Ins. Co., 
234 Ill. 251, 84 NE 897 [aff 188 Ill. A. 
115]; Helbig v. Citizens’ Ins. Co., 108 
Tll. A. 624.. 

71. Greenberg v. German Ameri- 
can Ins. Co., 88 Or. 662, 160 P 536, 
163 P 820, 

72. Exclusion of time because of 
obstacle to suit see infra § 672. 

73. Iowa.—Longhurst v. Star Ins. 
Co., 19 Iowa 364; Stout v. City F- 
Ins. Co., 12 Iowa 371, 79 AmD 589. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 671] 


gives insurer a specified time after proofs of loss 
are furnished or the amount of the loss has been 
determined by appraisal or arbitration to make pay- 
ment before action can be brought, and then limits 
the time for bringing action to six months or a 
year after the loss or damage, or after the loss or 
damage or claim or cause of action shall occur or 
accrue, so that it might happen that an unreason- 
ably short time or no period whatever would inter- 
vene between the time when action might be brought 
and the time after which by the strict language of 
the policy an action would be barred, the short 
period of limitation named in the policy will be 


FIRE INSURANCE 


construed as commencing from the time when action 


Kan.—Dwelling House Ins. Co. v. 
Kansas L, & T. Co., 5 Kan. A. 1387, 
48 P 891. 

Minn.—Stewart v. National Coun- 
Cie kr bis Ss, 251 Minn? 602) 5 1aen47 
NW 651 [cit Cye]. 

N. H.—Leach v. Republic F. Ins. 
N. H. 245. 

N. J.—Martin v. State Ins. Co., 44 
N. J. L. 485, 43 AmR 397. 

N. Y.—Hay v. Star F. Ins. Co., 13 
Hun 496 [aff 77 N. Y. 237]. 

Oh.—Appel v. Cooper Ins. Co., 76 
Oh. St. 52, 80 NE 955, 10 LRANS 674, 
10 AnnCas 821. 

Or.—Gilbert v. Globe, ete., F. Ins. 
Comms Ors boy lie be 116i V8 sos, 
3 ALR 295. 

Ont.—Peoria Sugar Refining Co. v. 
ware B. & M. Ins. Co., 12 Ont. A. 


Construction of limitation gener- 
ally see supra § 670. 

74, U. S.—Rogers v. Altna Ins. 
Co., 76 Fed. 569; Vette v. Clinton F. 
Ins. Co., 30 Fed. 668; Spare v. Home 
Mut. Ins. Co., 17 Fed. 568, 9 Sawy. 
142; Levy v.. Virginia F., etc. Ins. 
Co., 15 F. Cas. No. 8,304. 

Ala.—Provident Fund Soc. v. How- 
ell, 110 Ala. 508, 18 S 311. 

Ark.—Sun Ins. Co. v. Jones, 54 
Ark. 376, 15 SW 1034. 

Iowa.—Bradford v. Mutual F. Ins. 
Co., 112 Iowa 495, 84 NW 693; Miller 
vy. Hartford F. Ins. Co., 70 Iowa 704, 
29 NW 411; Ellis v. Council Bluffs 
Ins. Co., 64 Iowa 507, 20 NW 782. 

Ky.—Dixon v. German Ins. Co., 11 
Kyl 1001. 

Mass.—Hutchinson v. Liverpool, 
ete., Ins. Co., 153 Mass. 143, 26 NE 
439, 10 LRA 558. But see infra note 
75 


Minn.—Chandler v. St. Paul F. & 
M. Ins. Co., 21 Minn. 85, 18 AmR 385. 
But see infra note 75. 

Nebr.—German Ins. Co. v. Fair- 
bank, 32 Nebr. 750, 49 NW 711, 29 
AmSR 459. 

N. Y.—Steen v. Niagara F. Ins. 
Gon 89" N. Yo (315;> 42 AmR ‘297 {att 
61 HowPr 144]; Hay ’v. Star F.. Ins. 
COLNE ENGTY 235, "55° Amer 6075 De 
Grove v. Metropolitan Ins. Co. €1 
N. Y. 594, 19 AmR 305; New York v. 
Hamilton F. Ins. Co., 39 N. Y. 45, 100 
AmD 400, 6 Transcr. A. 244 [aff 23 


N. Y. Super. 537]; Ames v. New 
York Union Ins. Co., 14 N. Y. 253; 
Mix v. Andes Ins. Co. 9 Hun 397 


{rev on other grounds 74 N. Y. 58, 
30 AmR 260]. 

N. C.—Heilig v. Adtna L. Ins. Co., 
152 N. C. 358, 67 SE 927, 20 AnnCas 
1290; Modlin v. Atlantic FI’. Ins, Co., 
151 N. C. 35, 65 SE 605. 

Or.—Egan y. Oakland Home Ins. 
Co., 29 Or. 40%, 42 P 990, 54 AmSR 
798. 

Pa.—Fritz v. British America As- 
sur. Co., 208 Pa. 268, 57 A 573. But 
see infra note 75. 

R. I.—Messler v. Williamsburg 
City F. Ins. Co., 108 A 832. 

Ss. C—Sample v. London, ete. F. 
Ins. Co., 46 S. C. 491, 24 SH 334, 57 
AmSR 701, 47 LRA 696. 

Tenn.—Boston Mar. Ins. Co. Vv. 
Scales, 101 Tenn. 628, 49 SW 743. 

Utah.—Hong Sling v. Royal Ins. 
Co., 8 Utah 135, 30 P 307. 


W. Va.—Murdock v. Frank?tin Ins. 
Co., 33 W. Va. 407, 10 SE 777, 7 LRA 
572; Barber v. Wheeling F. & M. Ins. 


Co., 16 W. Va. 658, 37 AmR 800: But 
see infra note 75. 
Wis.—Kiliips v. Putnam F, Ins. 


Co., 28 Wis. 472, 9 AmR 506. 

Ont.—Lampkin v. Western Assur. 
Con mls MWiC.17Q, Bl. 361.5 But see 
infra note 75. 

[a] If proceedings for appraise- 
ment or arbitration are pending (1) 
the limitation in the policy is thereby 
extended. Austen v. Niagara F. Ins. 
Co., 16 App. Div. 86, 45 NYS 106; 
Fritz v. British America Assur, Co., 
208 Pa. 268, 57. A 573. (2) This is so 
notwithstanding a provision in the 
policy that insurer should not be 
held to have waived any provision or 
condition of the policy by any act on 
its part relating to the appraisal. 
Fritz v. British America Assur. Co., 
supra. (3) Prolonging adjustment 
Perera of limitation see infra 

. 676. 

[b] Ascertainment of loss. 
Where, without fault of insured, 
there has not been an ascertainment 
of loss within a year after the fire, 
and ascertainment is required, suit 
may be brought more than one year 
after the fire. Messler v. Williams- 
ae Cityah. Ins* Con tCR 21.) eesr A 

Reasonableness of limitation see 
supra § 670. 

75. Cal.—Garido v. American Cent. 
ae Co., 2 Cal. Unrep. Cas. 560, 8 P 
512. 

Conn.—Chambers v. Atlas Ins. Co., 
51 Conn. 17,50 AmR 1. 

D. C.—McElhone v. Massachusetts 
Ben. Assoc., 2 App. 397. 

Ill— Johnson v. Humboldt Ins. Co., 
91 S11, 92, 33) AmiR 473 

La.—Carraway v. Merchants’ Mut. 
Ins. Co., 26 La. Ann. 298. 

Mass.—Fullam v. New York Union 
Ins. Co., 7 Gray 61, 66 AmD 462. But 
see supra note 74. 

Mich.—Dahrooge v. Rochester Ger- 
man Ins. Co., 177 Mich. 442, 143 NW 
608, 48 LRANS 906; Lentz v. Teu- 
tonia F. Ins. Co., 96 Mich. 445, 55 NW 
993. 

Minn.—Rottier v. German Ins. Co., 
84 Minn. 116, 86 NW 888. But see 
supra note 74. 

Mo.—Glass v. Walker, 66 Mo. 32; 
Grigsby v. German Ins, Co., 40 Mo. 
A. 276; Bradley v. Phoenix Ins. Co., 
28 Mo. A. 7. ‘ 

N. D.—Travelers’ Ins. Co. v. Cali- 
fornia Ins. Co., 1 N. D. 151, 45 NW 
703, 8 LRA 769. 

Oh.—Corn City Mut. Ins. Co. v. 
Schwan, 1 Oh. Cir. Ct. 192, 1 Oh. Cir. 
Dec. 105. : 

Okl.—Wever v. Commercial Union 
Assur. Co., 49 Okl. 558, 153 P 1150; 
Wever v. German Alliance Ins. Co., 
49 Okl. 556, 153 P 1149; Wever v. 
Pioneer F. Ins. Co., 49 Okl. 546, 153 
P 1146, LRA1918F 507. 

Pa.—Universal Mut. F. Ins. Co. v. 
Weiss, 106 Pa. 20; Philadelphia, etc., 
R. Co. v. Anderson, 94 Pa. 351, 39 
AmR 787. But see supra note 74. 

Vt.—Wilson v. Adtna Ins. Co., 27 
Vite oos 
Va.—Virginia F. & M. Ins. Co, v. 
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might first have been brought under its provisions 
and not from the time of the loss.74 
courts have refused to give an equitable construc- 
tion to conditions in policies limiting the right of 
action to a specified period after the loss, and 
have enforced the limitation as written.75 
while there is authority to the contrary,” it has 
been held that if the time for suit is limited to a 
certain period, not after the loss or damage shall 
have oceurred or accrued, but after the fire, the 
limitation begins to run from the day of the fire, 
regardless of any provisions postponing time of 
payment,’? unless the policy forbids suit before 


lowever, many 


And 


Weils, 83 Va. 736, 3 SE 349. 

W. Va.—McFarland v. Peabody Ins. 
Co., 6 W. Va. 425. But see supra 
note 74. 

N. B.—Dickie v. Western Assur. 
Co., 21 N. B. 544. 

N. S.—Blair v. Sovereign F. Ins. 
Go, TOONS 72: 

Ont.—Peoria Sugar Refining Co. v. 
Canada F. & M. Ins. Co., 12 Ont. A. 
418; Hickey v. Anchor Assur. Co., 18 
U.-C. Q: B.438;, Provincial Ins. Co. v. 
Alina Ins) Co: 16. Urns Givi uetsoes 
But see supra note 74. 

Que.—Cornell v. Liverpool, ete., F., 

ete.,- Ins. (Co. 14,DCour 256: 
“ 76. U. S.—Steel v. Phenix Ins. Co., 
51 Fed. 715, 2 CCA 463 [rev 47 Fed. 
863,-and aff 154 U. S. 518 mem, 14 
SCt 1153 mem, 38 L. ed. 1064 mem]; 
Friezen v. Allemania F. Ins. Co., 30 
Fed. 352. But see infra note 77. 

Cal.—Case v. Sun Ins. Co., 83 Cal. 
473, 23 P 534, 8 LRA 48. 

Iowa.—Harrison v. Hartford F. Ins. 
Co., 80 NW 309; Read v. State Ins. 
Co., 103 Iowa 307, 72 NW 665, 64 
AmSR 180; McConnell v. Iowa Mut. 
Aid Assoc., 79 Iowa 575, 43 NW 188. 

Ky.—Owen v. Howard Ins. Co., 9 
KyL 147. 

Nebr.—Kettenbach v. Omaha Life 
Assoc., 49 Nebr. 842, 69 NW 135; Ger- 
man Ins. Co. v. Davis, 40 Nebr. 700, 
59 NW 698; Fireman’s Fund Ins, Co. 
v. Buckstaff, 38 Nebr. 150, 56 NW 697, 
41 AmSR 727. 

Ss. C.—Sample v. London, ete, F. 
Ins. Co., 46 S. C. 491, 24 SE 334, 57 
AmSR 701, 47 LRA 696. 

Tenn.—Boston Mar. Ins. Co. v. 
Scales, 101 Tenn. 628, 49 SW 743. 

Utah.—Hong Sling v. Royal Ins. 
Gos 8) Utahii35, 307 P 20%. 

77. U. S.—Thompson v. Phcenix 
Ins.’ Co., 25 Fed... 296, 11 Sawy. 276 
[rev on other grounds 136 U. S. 287, 
10 SCt 1019, 34 L. ed. 408]. But see 
supra note 76. 

Colo.—Daly v. Concordia F. Ins. 
Co., 16 Colo. A. 349, 65 P 416. 

Conn.—Chichester v.° New Hamp- 
shire F. Ins. Co., 74 Conn. 510, 51 A 
545; Chambers v. Atlas Ins. Co., 51 
Conn. 17, 50 AmR 1. 

Del.—Downs v. German Alliance 
Ins. Co., 22 Del. 166, 67 A 146. 

Ga.—Graham vy. Niagara F. Ins. 
Co., 106 Ga. 840, 32 SE 579; Maxwell 
v. Liverpool, ete., Ins. Co., 12 Ga. A. 
127, 76 SE 1036. 


Ill.—Western Coal, ete, Co. v. 
Traders?) Ins. ‘Cos 122) Tl ASorsss 
Allemania Ins. Co. v. Little, 20 Ill. 
A. 481. 


Kan.—Des Moines State Ins. Co. v. 
Stoffels, 48 Kan. 205, 29 P 479; Mc- 
Elroy v. Continental Ins. Co., 48 Kan. 
200, 29 P 478. 

N. Y.—wWilliams v. Philadelphia 
Fire Assoc., 119 App. Div. 573, 104 
NYS 100; Allen v. Dutchess County 
Mut. Ins. Co., 95 App. Div. 86. 8& 
NYS 530; King v. Watertown F. Ins. 
Co., 47 Hun 1. Compare Williams v. 
German Ins. Co., 90 App. Div. 413, 86 
NYS 98, 14 NYAnnCas 330 (where a 
policy provides that no action shall 
be commenced more than twelve 
months after the fire, and also that 
no action shall be brought until sixty 
days after an award by appraisers, 
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expiration of the time as postponed.7* A demand 
by insurer for a magistrate’s certificate is not a 
demand for amended proofs of loss, and does not 
affect conditions in the policy as to the time within 
which proofs must be furnished and an action com- 
menced on the policy.79 If the insurer waives 
proofs of loss, the right of action accrues at once, 
and the limitation is computed from that time.%° 
And if the policy gives insurer a certain time after 
loss within which to pay, and requires suit to be 
brought within a specified time after loss, and proofs 
are waived within the time allowed for payment, 
an action brought after the expiration of the time 
limited for suit is barred.’ But if the policy gives 
insurer a certain time after proof of loss within 
which to pay, and requires suit to be brought with- 
in a specified time after the loss becomes payable, 
and insured actually furnishes proofs, the limita- 
tion is computed from that time, although insurer 
had previously waived them.8? Where arbitration 
of any difference as to the amount of loss is not 
a condition precedent to bringing suit on the pol- 
icy, a stipulation that no action shall be brought 


unless commenced with a certain time after loss, © 


exclusive of any time consumed in arbitration, ex- 
tends the time for bringing suit beyond the limited 
period only in case arbitration is set in motion by 
the request of one party or the other before the 
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insurer reserves an option to rebuild, a claim on 
the policy does not mature, so as to start limita- 
tions running, until insurer has decided not to re- 
build.6* A limitation of a certain number of months 


_after loss will be construed to refer to calendar 


months, and hence it expires on that day of the 
last month which corresponds to the day of the 
loss.86 Accordingly, suit may be instituted on that. 
day,°* but not on the day following.®*7 If the last 
day of the period of. limitation falls on Sunday, suit 
may be brought on the following day.88 It has been 
held that, where a policy provides that action there- 
on must be brought within a specified period next 
after the fire, the time begins to run from the 
day the fire breaks out, and not from the date of 
its extinguishment.®? 

[§ 672] d. Excuse for Delay.°®° A contractual 
limitation of the time to sue on a policy, unlike a 
statutory limitation in this respect, may be avoided 
by showing the impossibility of bringing the action 
within the time limited,®? as, for instance, on account 
of the existence of a state of war? or other legal 
obstacle to suit,9* or the impossibility of serving 
process on insurer.®°* Jt has been held that dis- 
abilities that stop the running of the statute of 
limitations have no effect on a limitation in the 
policy,®® although it is in the standard form,%* but 
as to this latter, a contrary view has been taken.%7 


limitation expires.** 


the provisions are to be construed as 
meaning that in the event of ap- 
praisal the time is extended until 
sixty days after an award, but that 
in the absence of any reason for ex- 
tension growing out of an appraisal 
the action must be brought within 
twelve months). 

Oh.—Appel v. Cooper Ins. Co., 76 
‘Oh. St. 52, 80 NE 955, 10 LRANS 674, 
10 AnnCas 821. j 

Or.—Egan v. Oakland Home Ins. 
Co., 29 Or. 403, 42 P 990, 54 AmSR 
‘798. 

Pa.—Hocking v. Howard Ins. Co., 
1380 Pa. 170, 18 A 614; Schroeder v. 
Keystone Ins. Co., 2 Phila, 286. 

Wash.—State Ins. Co. v. Meesman, 
2°Wash. 459, 27 Pa. 77, 26 AmSR 870 
[appr Madi v. Modern Woodmen of 
America, 98 -Wash. 526, 167 P 
LOSS. 

Wis.—Hart v. Citizens’ Ins. Co., 86 


Wis. 77, 56 NW 332, 89 AmSR 877, 21° 


LRA 743. 

78. Hogl v. Aachen Ins. Co., 64 W. 
Va. 487, 64 SE 441, 131 AmSR 972. 

fa] Thus, although a policy pro- 
vides that suit must be brought with- 
in twelve mofiths from the fire, yet if 
it also provides that no suit shall be 
brought before sixty days after proof 
of loss, the twelve months does not 
begin to run until the end of sixty 
days. Hogl v. Aachen Ins. Co., 65 W. 
Va. 437, 64 SE 441, 1381 AmSR 972. 

79. Merchants’ Ins, Co. v. Gibbs, 
56 N. J. L. 679, 29 A 485, 44 AmSR 


413. 

80. Home Ins. Co. v. Roll, 187 Ky. 
31, 218 SW 471; Northwestern Mut. 
Ins. Co. v. Campbell, 11 Kyl 762. 

81. Lentz v. Teutonia F. Ins. Co., 
96 Mich. 445, 55 NW 993. 

82. Bradford v. Mutual F. Ins. Co., 
112 Iowa 495, 84 NW 693. 

83. Garrettson v. Merchants’, et¢., 
‘F. Ins. Co., 114 Iowa 17, 86 NW 32, 

84. Westchester F. Ins. Co. v. 
Dodge, 44 Mich. 420, 6 NW 865. 

85. Daly v. Concordia F. Ins. Co., 
16 Colo. A. 349, 65 P 416. 

86, Dwelling-House Ins. Co. v. Os- 
‘born, 1 Kan. A. 197, 40 P 1099. 

87. Daly v. Concordia F. Ins. Co., 
16 Colo. A. 349, 65 P 416. 

88. Owen v. Howard Ins. Co., 87 
Ky. 571, 10 SW 119, 10 KyL 608, 


It has been held that, where 


g9. Western Coal, ete, Co. v. 
Mraders*srins.. ©O5. ib2a0 UleayA. 3138); 
avemanla, Ins. Co. v. Little, 20 Ill. A, 

90. Cross references: 
Hstoppel to assert limitation 

infra §§ 675-677. 

Facts justifying second 
dismissal 

§ 674. 
Nonfulfiilment of conditions prece- 

dent to suit as excusing delay see 

supra § 671. 

Mies of limitation see infra §§ 675-— 


see 
suit after 
of first suit see infra 


91. See.cases infra note 92 et seq. 

Inability to comply with conditions 
within time limited for suit see 
supra § 671. 

92. Semmes v. Hartford City F. 
Ins..Co.,; ,13..Wall.. .CU.4S2)i.158, 20: +L: 
ed. 490; Chichester v. New Hamp- 
shire F, Ins. Co., 74 Conn, 510, 51 A 
545; Phoenix Ins. Co. vy. Underwood, 
12 Heisk. (Tenn.) 424. 

[a] War eliminates the limitation 
utterly, where the policy requires ac- 
tion to be brought within a certain 
time, not after the cause of action 
accrues, but after the loss; and ac- 
cordingly, where the breaking out of 
war during the limited period pre- 
vents suit, the interval between the 
Joss and the breaking out of the war 
cannot be added to the period al- 
lowed to elapse before suit after the 
war ceased, so as to bar the suit. 
Semmes v. Hartford City F. Ins. Co., 
Low WallagaCUy: S510 85e4.20 a7. eas 
490. 

93. Rosenbaum vy. Council Bluffs 
Ins. Co., 37 Fed. 7, 3 LRA 189; Long- 
hurst v. Star Ins. Co., 19 Iowa 864; 
Stout v. New Haven City F. Ins. Co., 
12--Towas 871,479) AmD) 5395 Hay. Vv. 
Star F. Ins. Co., 18 Hun 496 [aff 77 
N. Y. 235, 33 AmR 607]; 

94. Taber v. Royal Ins. Co., 124 
Ala. 681, 26 S 252; Peoria M. & F. Ins. 
Co. v. Hall, 12 Mich. 202; Georgia 
Home Ins. Co. v. Holmes,. 75 Miss. 
390, 23 S 188, 65 AmSR 611: 

“The fundamental idea, the tacit 
condition upon which such a limita- 
tion must rest, and without which it 
could not be tolerated for a moment, 
is, that the defendant should be ac- 
cessible to the service of process by 


The death of insured does not entitle his executor 


which suit may be commenced 

against him, if not for the whole pe- - 
riod, at least for a sufficient time 

immediately preceding its close, to 

enable the plaintiff to commence his . 
suit against him, by the service of 

process in the ordinary legal mode; 

otherwise the defendant would be en- 

abled to take advantage of his own 

wrong, and, by absenting himself, en- 

tirely to defeat the plaintiff’s right 

of action.” Peoria M. & F, Ins. Co. 

v. Hall, 12 Mich. 202, 211. 

_ [a] Absence oF superintendent of 

insurance.—Delay is not excused by 

the fact that the superintendent of 

insurance, On whom. service was 

sought to be made, was absent from 

his office, his deputy being present at 


the time. Quinn v. Royal Ins. Co., 
ait Hun, \GNis p4 Ys) 62071 30 NS 


Alias and pluries writs as contin- 
uance of suit see infra § 674. 

_95. Moad v. Phenix Ins. Co., 68 
Kan, 432, 75 P 475, 104 AmSR 412, 64 
LRA 79; Holly v. London Assur. Co., 
170 N. C. 4, 86 SE 694. y 
_ [a] Imprisonment of insured (1) 
is not a legal disability in the ab- 
sence of a statute so declaring. Tali- 
man v. Mutual F. Ins. Co., 27 U. C. 
Q. B. 100. See limitations of Actions 
[25> Cye .1264]4° (2). Hence. it is” no 
excuse for failure to sue, 
London Assur. Corp., 


SE 694; Tallman v. Mutual F. Ins. 
Co., Supra. 
[5] Infancy.—An infant owner is 


bound by the limitation, and cannot 
delay suit until his majority, if be- 
yond the time limited. Mead v. 
Phoenix Ins, Co., 68 Kan. 432, 75 P 
475, 104 AmSR 412, 64 LRA 79. 

[ec] Insanity. -—- Where a policy 
covers partnership property, the pe- 
riod fixed by the policy for the com- 
mencement of an action thereon is 
not suspended during the insanity. of 
a member of the partnership, exist- 
ing after the loss occurred. Maxwell 
v. Liverpool, etc., Ins. Co., 12 Ga. A. 
127, 76 SE 1036. 

96. Holly v. London Assur. Corp., 
170 N. C. 4, 86 SE 694. 

97. Tracy v. Queen City F. Ins. 
Co., 182 La. 610, 61 S 687, AnnCas 
1914D 1145 (dictum). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to bring an action long after the time stipulated 
for in the policy, although the appointment was de- 
layed by the pendency of proceedings resisting the 
probate of the will, if, during such proceedings, 
those interested in the estate might have procured 
the appointment ofa special or temporary admin- 
istrator and compelled him to bring an action on 
the policy within the time stipulated.°8 Where in- 
surer becomes insolvent after loss and makes an 
assignment or a receiver is appointed, the limita- 
tion in the policy does not apply, and insured need 
only present his claim to the assignee or receiver 
within the time limited for claims generally.°® A 
proceeding in attachment by insured’s creditors 
against insurer does not excuse a failure to sue 
within the time required by the limitation clause.t 
If insurer procures an injunction restraining suit 
on the policy, insured is excused from suing during 
its pendency, notwithstanding a limitation in the 
policy ;2 but he is not thus excused where the in- 
junction is obtained by a third person without in- 
surer’s privity or consent;? and a proviso in a stat- 
ute of limitations saving the rights of parties stayed 
by injunction has no application to a contractual 
limitation in a policy of insurance.* In any event, 
an injunction restraining insurer from paying and 
insured from receiving any money on account of 
the loss does not restrain the bringing of an action 
on the policy, and so does not suspend the running 
of a limitation contained therein.® A statute provid- 
ing that, where a plaintiff is prohibited by law from 
commencing or prosecuting an action, the time dur- 
ing which he shall be so prohibited shall not be 
computed as part of the period of limitations does 
not apply in favor of an insured who is unable to 
sue because of his failure to pay his privilege 
tax. An adjustment of the amount of the loss, 
without any compromise or settlement of liability, 
does not raise an implied promise to pay the amount 
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so fixed, and thus excuse failure to sue on the pol- 
icy within the time limited therein.? Where both 
landlord and tenant claim the proceeds of a policy 
issued to the latter but payable to the former 
as his interest may appear, insurer does not, by 
issuing a draft for the amount due, create a fund 
for the payment of the loss, and so create a new 
liability, excusing the landlord for failing to sue 
on the policy within the time limited;$ nor is the 
delay excused by the fact that the money is paid 
to the tenant without the landlord’s knowledge.® 
Mere ignorance or mistake on the part of insured 
as to limitation is not a sufficient excuse for failing 
to sue within the prescribed time.}° 

[§ 673] e. Commencement of Action. The com- 
mencement of an action wifhin the time prescribed 
by the policy tolls the running of the limitation dur- 
ing its pendency;1! and although insured, because 
of his failure to pay his privilege tax, is under dis- 
ability to maintain an action on the policy at the 
time he brings it, yet if the action is instituted 
within the time limited by the policy, and the dis- 
ability is removed by statute pendente lite, he is 
entitled to recover, notwithstanding the limitation 
expires. before the statute is enacted.12 What will 
constitute the bringing of an action under the terms. 
of a contract limitation depends largely on the rules 
of procedure in the various jurisdictions.1? The 
presentation of the notice of loss and a demand for 
its payment within the time limited are not a com- 
pliance with the clause requiring the claim to be 
‘‘prosecuted’’ within that time; suit must be 
brought.14 

[§ 674] f. New Action.1* The general rule is 
that even though a timely action is brought, yet a 
second action commenced after a contract bar has. 
become complete cannot be maintained, although the 
first action has been terminated by dismissal or 
nonsuit so that no trial has been had on the merits 


98. Matthews v. American Cent. 
Ins. Co., 154 N. Y. 449, 48 NE 751, 61 
AmSR 627, 39 LRA 433 [mod 9 App. 
Div. 339, 41 NYS 304]. 

99. Pennell v. Lamar Ins. Co., 73 
Ill, 303; In re St. Paul German Ins. 
Co., 58 Minn. ,163, 59 NW _ 996, 49 
AmSR 497, 26 LRA 737; Sands v. 
Son, 1 Thomps. & C. (N. Y.) 138 ad- 
denda [rev on other grounds 56 N, Y. 
662 mem]. 

1. Schroeder v. Keystone Ins. Co., 
2 Phila. 286. 

2. North British, etce., Ins. Co. v. 
Lathrop, 70 Fed. 429, 17 CCA 175; 
Wilkinson v. First Nat. F. Ins. Co., 
72 N. Y. 499, 28 AmR 166 [aff 9 Hun 
522]. Vee 

3. Wilkinson v. Worcester First 
Nat. F. Ins. Co., 72 N. Y. 499, 28 
AmR 166 [aff 9 Hun 522]. : 

4 Wilkinson v. Worcester First 
Nat. F. Ins. Co., 72 N. Y. 499, 28 AmR 
166 [aff 9 Hun 522]. ; 

5. Wilkinson v. Worcester First 
Nat. F. Ins. Co., 72 N. Y. 499, 28 AmR 
166 [aff 9 Hun 522). 5 

6 Ward v. Pennsylvania F. Ins. 
Co., 82 Miss. 124, 33 S 841. 

7. Garretson v. Hawkeye Ins, Co., 
65 Iowa 468, 21 NW_781; Willoughby 
v. St. Paul German Ins. Co., 68 Minn. 
373, 71 NW 272. " 

8. McArdle v. German Alliance 
Ins. Co., 183 N. Y. 368, 76 NE 337 
[rev 98 App. Div. 594, 90 NYS 485]. 

9. McArdle v. German _ Alliance 
Ins. Co., 183 N. Y. 368, 76 NE 337 
[rev 98. App. Div. 594, 90 NYS 485]. 

10. Rottier v. German Ins. Co., 84 
Minn. 116, 86 NW 888; De Grove v. 
Metropolitan Ins. Co., 61 N. Y. 594, 
19 AmR 305; Farmers’ Mut. F. Ins. 
Co. v. Barr, 94 Pa. 345, Compare 
supra § 670 text and note 52. 
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11. See cases passim §§ 6738, 674. 

12. North British, ete., Ins. Co. v. 
Edwards, 85 Miss. 322, 37 S 748. 

13. Conn.—Harris v. Phcenix Ins. 
Co., 35 Conn, 310. 

Ill.—Schroeder v. Merchants’, etc., 
Ins. Co., 104 Ill. 71; Forpedo Top Co. 
ven Royals Ins. ‘Co} 162 Tl.) A 3385 
Western Coal, ete., Co. v. Traders’ 
Ins. Co., 122 Ill. A. 188; Colonial Mut. 
F, Ins. Co. v. Ellinger, 112 Ill. A. 302; 
Hekla Ins. Co. v. Schroeder, 9 Ill. A. 
472. 

Jowa.—Fred Miller Brewing Co. v. 
Capital Ins. Co., 111 Iowa 590, 82 NW 
1028, 82 AmSR 529. 

Kan.—Des Moines State Ins. Co. v. 
Stoffels, 48 Kan. 205, 29 P 479. 

La.—Tracy v. Queen City F. Ins. 
Co., 182 La. 610, 61 S 687, AnnCas 
1914D 1145. ; 

Mass.—Farrell v. German American 
Ins. Co., 175 Mass. 340, 56 NE 572. 

Miss.—Georgia Home Ins. Co. v. 
Holmes, 75 Miss. 390, 28 S 183, 65 
AmSR 611. : 

Mo.—Ritter v. Boston Under- 
writers’ Ins. Co., 28 Mo. A. 140. 

N. Y.—Hamilton v. Royal Ins. Co., 
156 N. Y. 327, 50 NE 8638, 42 LRA 485. 

Oh.—Burton vy. Buckeye Ins. Co., 
26 Oh. St. 467. 

Pa.—Everett v. Niagara Ins. Co., 
142 Pa. 322, 21 A 817; American Cent. 
Ins, Co. v. Haws, 7 Pa. Cas. 558, 11 
A 107; New Bethlehem First Nat. 
Bank v. Maikranz, 44 Pa. Super. 225; 
Com. v. Rochester Ins. Co., 2 LancL 
Rev 253. 

Tex.—East Texas F. Ins. Co. v. 
Templeton, 3 Tex. A. Civ. Cas. § 424, 

Va.—Virginia F. & M. Ins. Co. v. 
Vaughan, 88 Va. 832, 14 SE 754. 

See generally Actions §§ 401-414. 

[a] Attachment of the claim by 


garnishment or otherwise, at the suit 
of a creditor, is the commencement 
of action within the terms of the 
policy. Harris v. Phcenix Ins, Co., 35 
Conn. 310; Ritter v. Boston Under- 
writers’ Ins. Co., 28 Mo. A. 140; New 
Bethlehem First Nat. Bank v. Mai- 
kranz, 44 Pa. Super. 225. 
[b] Declaration on common 
counts.—The commencement of an 
action by a declaration counting, not 
on the policy but consisting merely 
of the common counts, does not ar- 
rest the running of the limitation 
fixed by the policy for the commence- 


ment of action thereon. Western 
Coal vete..2Cou va. Traders’ Ins. .Con 
122 Ill. A. 138. 

[c] Issuance of summons (1) and 


delivery of it to an officer with in- 
tent that it shall be seasonably 
sérved (Tracy v. Queen City F. Ins. 
Co., 1382 La. 610, 61,.S 687, AnnCas 
1914D 1145; Farrell v. German Amer- 
jean Ins. Co., 175 Mass. 340, 56 NE 
572; Hamilton v. Royal Ins. Co., 156 
N. Y.- 327, 50 NE 8638, 42 LRA 485) 
constitutes the commencement of an 
action, (2) although the summons is 
not served until after the limited 
time has expired (Schroeder y. Mer- 
chants. ete. Ins? Cosh Oa dali Wie 
Fred Miller Brewing Co. v. Capital 
Ins. Co., 111 Iowa 590, 82 NW 10238, 
82 AmSR 529; Georgia Home Ins. Co. 
v. Holmes, 75 Miss. 390, 23 S 183, 65 
AmSR 611). 

14, Merchants’ Mut. Ins. Co. v. 
Lacroix, 45 Tex. 158, 35 Tex. 249, 14 
AmR 3870. 

15. Limitation as applicable to: 
Proceeding to correct verdict see 

supra § 670. 

Beene by writ of error see supra 

§ 670. 
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of the case. Statutory exceptions allowing second 
_actions under the statute of limitations do not or- 
dinarily apply so as to save the right to bring a 
second action after the contract period on failure 
of the first action,!? although the contrary has been 
held.t8 In any event the exceptions apply only to 
actions pending in the state courts and not to ae- 
tions begun in state courts and removed to federal 
courts and there dismissed,?® and only to cases with- 
in the plain terms of the statute.2° And the general 
rule has been held to apply, although the first action 
was brought in good faith,24 and failed without 
fault on plaintiff’s part.2* However, in some states, 
specific statutory provision is sometimes made with 
reference to the contract limitation as in case of 
the statute of limitations.22 And it has been held 
that the contract requirement is satisfied if an ac- 
tions is brought within the limited period in good 
faith, and on its dismissal a new action is promptly 
instituted, although the second action is not brought 
until the time has expired;?4 and that if the dis- 
missal or nonsuit occurs without the authority or 
the fault of insured, and is due to some fault on 
the part of insurer, a second action may be main- 
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tained.25 So if by reason of mistake in the ex- 
ecution of the policy it is necessary to have it 
reformed in equity, and the necessity of such 
reformation is not discovered until after the bring- 
ing of an action at law, the action in equity may be 
regarded as ancillary to or a continuation of the 
first action and will not be barred if the first 
action was brought in time.?® And the commence- 
ment of a suit in a state court after the expiration 
of the prescribed period, but during the pendeney 
of a suit seasonably brought in the federal court, 
is sufficient.2” If the action is instituted within the 
time limited, and it is impossible to serve process 
before the time expires, alias or pluries writs sub- 
sequently issued are but a continuance of the same 
action;?® and where the process is defective, an 
amendment may be permitted which will supply the 
defect and save the action from the bar of the 
limitation.?® So long as an action which has been 
brought in time technically continues, the contract 
bar cannot be interposed on account of the sub- 
sequent joinder of °° or intervention by 34 a new 
party, or by an amendment changing the parties 22 
or setting up additional facts,?% provided a new 


16. U. S.—Riddlesbarger v. Hart- 
eect imnsiCone’ Wall-'386, 19) Tied. 

Conn.—Chichester v. .New Hamp- 
oe F. Ins. Co., 74 Conn. 510, 51 A 

Ga.—Williams v. Greenwich Ins. 
Gos 93° Ga. 532, 25 SE 31; Melson wv: 
Phoenix Ins. Co., 97 Ga. 722, 25 SHE 
189. 

Ilowa.—Wilhelmi v. Des Moines Ins. 
Co., 103 Iowa 532, 72 NW 685. 

Mich.—McIntyre v. Michigan State 
Ins. Co., 52 Mich. 188, 17 NW 781. 

Miss.—Ward vy. Pennsylvania F. 
Ins. Co., 82 Miss. 124, 33 S 841. 

N. Y.—Arthur v. Homestead F. Ins. 
Co., 78 N. Y. 462, 34 AmR 550; New 
York Ice Co. v. Northwestern Ins. 
Co., 32 Barb. 534, 11 AbbPr 419. 

Pa.—Delzell v. London, etce., F. Ins. 
Go., 252 Pa: 265, 97 A 452. 

Tex.—Sun Mut. Ins. Co. v. Levy, 
3 Tex. A. Civ. Cas. § 428. 

Vt.—Wilson v. Ajtna Ins. Co., 27 
Wateuoo: 

W. Va—McFarland v. tna F. & 
M. Ins. Co., 6 W. Va. 437. 

17. U. S—Riddlesbarger v. Hart- 
ford F. Ins. Co., 7 Wall. 386, 19 L. 
ed. 257; Harrison v. Hartford F. Ins. 
Co., 67 Fed. 298. : 

Conn.—Chichester v. New Hamp- 
shire F. Ins. Co., 74 Conn. 510, 51 A 
545. 

Ga.—Gross v. Globe, etc., F. Ins. 
Co., 140 Ga. 531, 79 SH 138; Melson v. 
Phenix Ins. Co., 97 Ga. 722, 25 SE 
189. 

Iowa.—Wilhelmi v. Des Moines 
Ins. Co., 103 Iowa 532, 72 NW 685; 
Harrison v. Hartford F. Ins. Co., 102 
Towa 112, 71 NW 220, 47 LRA 709 
[overr Wilhelmi v. Des Moines Ins. 
Co., 68 NW 782]. 

Kan.—McElroy v. Continental Ins. 
Co., 48 Kan. 200, 29 P 478. 

Mich.—Dahrooge v. Rochester Ger- 
man Ins. Co., 177 Mich. 442, 148 NW 
608, 48 LRANS 906. ’ 

Miss.—Ward v. Pennsylvania F. 
Ins. Co., 82 Miss. 124, 33 S 841. 

Pa.—Hocking v. Howard Ins. Co., 
130 Pa. 170, 18 A 614. 

R. I.—Brown v. Roger Williams 
InstsCoz-7 ROTT30L. 5 

fa] Even a standard policy is not 
within the exception. Chichester v. 
New Hampshire F. Ins. Co., 74 Conn. 
510, 51 A 545. Contra see infra note 
18. 

18. Tracy v. Queen City F. Ins. 
Co., 132 La. 610, 61 S 687, AnnCas 
1914D 1145; Bellinger v. German Ins. 
Co., 51 Misc. 463, 100 NYS 424 [aff 


113 App. Div. 917 (aff 189 N. Y. 533 
mem, 82 NE 1124 mem)]; Cortesi v. 
Firemen’s Fund Ins. Co., 25 Oh. Cir. 
aa Neo S55 5094. 27% Ohn (Cir. 43Dec: 

[a] Standard policies are within 
the exceptions. Tracy v. Queen City 
F. Ins. Co., 132 La. 610, 61 S 687, Ann 
Cas1914D 1145; Bellinger v. German 
Ins. Co., 51 Mise. 463, 100 NYS 424 
faltte TgieA pp. MOL wo be Cat: so ONT ee 
533 mem, 82 NE 1124 mem)]. Con- 
tra see supra note 17 [a]. 

19. McDaniel v. German American 
Ins. Co., 134 Ga. 189, 67 SE 668. 

20. Smith v. Herd, 110 Ky. 56, 60 
SW 841, 1121, 22 KyL 1596. 

21. McIntyre v. Michigan State 
Ins. Co., 52 Mich, 188, 17 NW 781. 

22. Wilson v. Attna Ins. Co., 27 
Vt. 99; Ross v. Scottish Union, etc., 
ine Co.,346 Ont. 1.) 291, 1% Ont win 
AGGa ray 

23. See statutory provisions; and 
American Cent. Ins. Co. v. Noe, 75 
Ark, 406, 88 SW 572; Lancashire Ins. 


Co. vy. Stanley, 70 Arkos—62" SW 
66. 

24. Rogers v. New York Home 
Ins. Co., 95 Fed. 109, 35 CCA 402; 


Madison Ins. Co. v. Fellowes, 1 Disn. 
217, 12 Oh. Dec. (Reprint) 584, 2 
Disn, 128. 

25. Taylor v. Glens Falls Ins. Co., 
44 Bla. 273, 32 S 887; Phenix, Ins. Co. 
v. Belt R. Co., 182 Ill. 33, 54 NE 1046 
{aff 82 Ill. A. 265]; Goodwin v. Mer- 
chants’, etc., Mut. Ins. Co., 118 Iowa 
601, 92 NW 894. 

Estoppel to assert limitation see 
infra § 676. 

26. Woodbury Sav. Bank, etc., As- 
soc. v. Charter Oak F. & M. Ins. Co., 
31 Conn. 517; Taylor v. Glens Falls 
Ins. Co., 44 Fla. 273, 32 S 887; Jacobs 
v. St. Paul F. & M. Ins. Co., 86 Iowa 
145, 53 NW 101. 

27. Long v. Hope Ins. Co., (La.) 
17 InsLJ 638. 

28. Kan.—Dwelling-House Ins. Co. 
v. Osborn, 1:Kan. A. 197, 40 P 1099. 

Mich.—Peoria M. & F. Ins. .Co. v. 
Hall, 12 Mich. 202. 

Miss.—Georgia Home Ins. Co. v. 
Holmes, 75 Miss. 390, 23 S 188, 65 
AmSR 611. 

Pa.—American Cent. Ins. Co. v. 
Haws, 7 Pa. Cas; 558, 11.°A0107. 

Tex.—Standard L., etc., Ins. Co. v. 
Askew, 11 Tex. Civ. A. 59, 32 SW 31. 

Va.—Virginia F. & M. Ins. Co. v. 
Vaughan, 88 Va. 832, 14 SE 754. 

Inability to serve process as ex- 
cuse for delay see supra § 672. 

29. New York Ice Co. v. North- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


western Ins. Co., 23 N. Y. 357, 10 Abb 
Pr 34, 21 HowPr 296; Burton v. 
Buckeye Ins. Co., 26 Oh. St. 467. 

30. Jamison vy. State Ins. Co. 85 
Towa 229, 52 NW 185; German Ins. 
Co. v. Clark, 14 KyL 810; Thompson 
v. Equity F. Ins. Co., 10 OntWR 761 
[app dism 17 Ont. L. 214, 12 OntWR 
373 (app allowed on other grounds 
41 Can. S.-C. 491)]. 

[a] hus, where an action is in- 
stituted by the real parties in inter- 
est within the time required by the 
policy, the failure of plaintiff within 
that time to make certain persons 
parties who are at most only neces- 
Sary aS nominal parties does not de- 
prive him of the right to maintain 
the action. German Ins. Co. v. Clark, 
14 KyL 810. 

31. Stevens yv. Citizens’ Ins. Co., 
69 Towa 658, 29 NW 769. But see 
infra this section text and note 


BY 

32. Indian River State Bank v. 
Hartford F. Ins. Co., 46 Fla. 283, 35 
S 228; Thomas v. Fame Ins. Co., 108 
Til. 91 [aff 10 Ill. A. 545]; Clark Mil- 
linery Co. v. National Union F. Ins. 
Co., 160 N. C. 130, 75 SE 944, AnnCas 
1914C 3867; Doull v. Western Assur. 
Co., 18 N. S. 478 [allowing app on 
other grounds 12 Can. S. C. 446]. 

[a] MTlustrations. — (1) A _ suit 
originally instituted by A and B as 
joint plaintiffs may be amended so 
that B shall be the nominal plaintiff, - 
suing for the use of A (Indian River 
State Bank v. Hartford F. Ins. Co., 
46 Fla. 283, 35 S 228), (2) and such 
suit may be further amended so as 
to drop A asea plaintiff altogether, 
the usee being substituted as the real 
and only plaintiff (Indian River State 
Bank v. Hartford F. Ins. Co., supra). 
(3) An action, begun by A for the 
use of B, an encumbrancer, to whom 
the loss is payable, may be amended 
so as to make A sole party plaintiff. 
Thomas v. Fame Ins. Co., 108 Ill. 91 
[aff 10 Tl). ‘Ay 545-46"7 (4). Bhat a! re= 
ceiver of insured having sued on the 
policy within the time limited in the 
name of insured joins himself in his 
official capacity after the time has 
expired does not render the action 
subject to the objection that it is too 
late. Clark Millinery Co. v. National 
Union F. Ins. Co., 160 N. C. 130, 75 
SE 944, AnnCasi914C 367. 

33. Manchester F, Assur. Co. v. 
Feibelman, 118 Ala. 308, 23 S 759; 
Johnston v. Farmers’ F. Ins. Co., 106 
Mich. 96, 64 NW 5; Stainer v. Royal 
Ins. Co., 13,/Pa. Super, 25. 


: x 
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cause of action is not alleged.** If, in an action on 
a policy, one having an interest in the proceeds 
files an interplea at a time when an original action 
on the policy would, by the terms thereof, have been 
barred, and before the trial plaintiff dismisses his 
action, and the trial proceeds between the company 
and the interpleader, the interplea is barred.*® 

[§ 675] g. Estoppel and Waiver—(1) In Gen- 
eral. The right to, rely on a limitation of the time 
for suing on a policy may be lost by estoppel or 
by waiver.°®° The limitation may be waived not 
only expressly *7 but by implication,®* and the limi- 
tation may be waived orally,?® notwithstanding a 
provision in the policy that no waiver shall be 
effectual unless indorsed thereon.*® It has been 
held, on the one hand, that the provision imposing 
a short limitation on the right to sue is intended 
for the benefit of insurer, and, being a harsh con- 
dition in derogation of limitations fixed by law, will 
be regarded as waived, if there is any reasonably 
sufficient evidence on which to base such finding,*! 
and on the other hand that in order to constitute 
a waiver the intent to waive must be clear,?? or at 
least fairly inferable.** It has been held also that 
waiver must be supported by an agreement based 
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on a valuable consideration *4 or consist in acts suffi- 
cient to ereate an estoppel.4® Furthermore, it has 
been held that in order to be effective as an implied 
waiver the acts relied on must have been done be- 
fore the expiration of the period of limitation,*® and 
the same has been held to be true with reference 
to equitable estoppel,*7 although as to this latter 
there is authority to the contrary.*8 After a waiver 
the limitation cannot be revived so as to entitle 
insurer to rely on it as a defense;*® but the bar of 
an estoppel may be removed by insurer by the giving 
of notice within the limited time.®° In case the 
bar of an estoppel is removed insured must bring 
action within the stipulated time thereafter;! and 
it has been assumed that in ease the limitation is 
waived suit must be brought within a reasonable 
time after the waiver.®? 

[§ 676] (2) What Constitutes. Any conduct 
on the part of insurer indicating an election not to 
rely on the contractual limitation will bar reliance 
by it on such limitation as a defense to an action.®® 
So insurer, by introducing negotiations with insured 
and inducing him to believe that a settlement or 
adjustment will be effected without suit, waives the 


34. Heffron v. Rochester German 
Ins. Co., 220 Ill. 514, 77 NE 262 [aff 
119 Ill. A. 566]; Connecticut F. Ins. 
Co. v. Monroe Civ. Judge, 77 Mich. 
231, 43 NW 871, 18 AmSR 398; Grier 


v. Northern Assur. Co., 183 Pa, 334, 
39 A 10. 
[a] Thus, where plaintiffs cannot 


recover on their original complaint 
because of violation of the terms ot! 
the policy, an amendment, after the 
time limited by the policy for bring- 
ing an action thereon, setting up a 
new cause of action by alleging a 
promise by defendant to pay notwith- 
standing such violation, is not allow- 
able, where the time elapsed since 
such promise exceeds the time within 
which the policy requires an action 
to be brought. Grier v. Northern 
Assur. Co., 183 Pa. 334, 39 A 10, 

35. American F. Ins. Co. v. Bu- 
ford, etc., Impl. Co., 8 Kan. A. 36, 54 
P 6. But see supra this section text 
and note 31. 

36. Del—Emory v. Glens Falls 
Ins. Co., 23 Del. 101, 76 A 230. 

' Jll.—Phcenix Ins. Co. v. Lebcher, 20 


Ill. A. 450. 
Miss.—Phcenix Ins. Co. v. Smith, 
Co. v. Brown, 


95 Miss. 347, 48 S 1020. 

Pa.—wNational Ins. 

128 Pa. -386, 18 A 389; Coursin v. 
Pennsylvania Ins. Co., 46 Pa. 3238. 

Wis.—Killips v. Putnam F., 
Co., 28 Wis. 472, 9 AmR 506. 

37. Phenix Ins. Co. v. Belt R. Co., 
182 Tll. 33, 54 NE 1046; Cochran v. 
London, Assur. Corp., 93 Va. 553, 25 
SE 597. 

[a] Extension of time to_ sue. 
Phenix Ins. Co. v. Belt R. Co., 182 Ill. 
33, 54 NE 1046; Cochran v. London 
Assur. Corp., 93 Va. 553, 25 SE 597. 

[b] Subsequent stipulation as to 
liability.—That a policy was can- 
celed and payment of the return pre- 
mium made, coupled with a written 
stipulation “that it is understood and 
agreed that the defendant company 
is liable for all losses that may have 
occurred prior to this date,” did not 
operate to revoke a condition in the 
policy limiting the time within which 
an action for a prior loss should be 


Ins. 


brought. Atlas Mut. Ins. Co. Vv. 
Downing, 12 Pa. Super. 305. 
38. Arthur v. Homestead ¥F. Ins. 


Co., 78 N. Y. 462, 34 AmR 550. And 


see cases infra § 676. 


39. Hutchinson v. Liverpool, etc., 
Ins. Co., 153 Mass. 1438, 26 NE 439, 
10 LRA. 558. 


49. American Ins. Co. v. McvVick- 
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ers, 135 Ga. 118, 68 SE 1026. 

Authority of agents to waive orally 
see infra § 677. 

41. Fellman v. Royal Ins. Co., 184 
Fed. 577, 106 CCA 557, 185 Fed. 689, 
107 CCA 637. 

[a] Slight circumstances may 
justify an implication of waiver. 
Arthur v. Homestead F. Ins. Co., 78 
N. Y. 462, 34 AmR 550. 

Sufficiency of evidence of waiver 
see infra § 761. 

42. Tong Chong Chan v. New Zea- 
land Ins. Co., 13 Hawaii 483; McArdle 
v. German Alliance Ins. Co., 98 App. 
Div. 594, 90 NYS 485 [rev on other 
grounds 183 N. Y. 368, 76 NE 337]; 


Schroeder v. Keystone Ins. Co., 2 
Phila. (Pa.) 286. 
43. National Ins. Co. v. Brown, 


128 Pa. 386, 18 A 389. 

44. Ripley v. A®%tna Ins. Co., 30 N. 
Y. 136, 86 AmD 362 (semble). 

45. Gooden v. Amoskeag F. Ins. 
Co., 20 N. H. 78; Ripley v. AXtna Ins. 
Co, 30 N. Y. 136, 86 AmD 362; Mc- 
Ardle v. German Alliance Ins. Co., 98 
App. Div. 594, 90 NYS 485 [rev on 
Seok grounds 183 N. Y. 368, 76 NE 

(ale 

46. Everett v. London, etc., Ins. 
Co., 142 Pa. 332, 21 A 819, 24 AmSR 
499. 

47. Chichester v. New Hampshire 
F. Ins. Co., 74 Conn. 510, 51 A 545; 
Schroeder v. Keystone Ins. Co., 2 
Phila. (Pa.) 286. 

48. De Farconnet v. Western Ins. 
Co., 110 Fed. 405 [aff 122 Fed. 448, 58 
CCA 612 (certiorari den 190 U.S. 558, 
23 SCt 854, 47 L. ed. 1183)]; Coursin 
v. Pennsylvania Ins. Co., 46 Pa. 323; 
Cousineau v. City of London F. Ins. 
Coy) 85) Onts 329; 

[a] Thus, insurer may become 
estopped by inducing insured to take 
some action involving trouble or ex- 
pense after the bar is completed. De 
Farconnet v. Western Ins. Co., 110 
Fed. 405; Cousineau v. City of Lon- 
don F. Ins. Co., 15 Ont. 329. 

49. Illinois Live-Stock Ins. Co. v. 
Baker, 153 Ill. 240, 38 NE 627 [aff 
49 Tll A. 92]; Cochran v. London 
Assur. Corp., 93 Va. 553, 25 SE 597. 

[a] Extension of fime.—Where an 
insurance company extends the time 
within which to institute suit, it can 
afterward withdraw such extension, 
or attach conditions to it, without the 
consent of insured. Cochran vy. Lon- 
don Assur. Corp., 938 Va. 553, 25 SE 
597, 


50. Gilbert v. Globe, etc, F. Ins. 
Cos OP VOrs (O9 Fa 4 Pi 116 eee Sie ie 
358, 3 ALR 205. 

51. Gilbert v. Globe, etc., F. Ins. 
Co},, 91 Or: "59,1174, TL OT yA See 858: 
3 ALR 205. 

52. Goodwin v. Merchants’, etc., 
Mut. Ins. Co., 118 Iowa 601, 92 NW 
894; Staats v. Pioneer Ins. Assoc., 55 
Wash. 51, 104 P 185. 

[a] Delay held not unreasonable. 
—Goodwin v. Merchants’, etc., Mut. 
Ins. Co., 118 Iowa 601, 92 NW 894 
(five months); Staats v. Pioneer Ins. 
Assoc., 55 Wash, 51, 104 P° 185 
(twenty-five days not unreasonable 
as a matter of law). 

53. D. C.—Brown v. Commercial 
BS inst Coni2d vAppws2b: 


F. 


Ross v. Scottish Union, etc., 
17 OntWN 166, 46 Ont. L. 


Ga.—Great American Co-op. Fire 
Assoc. v. Jenkins, 11 Ga. A. 784, 76 
SE 159. 

Hawaii.—Tong Chong Chan v. New 
Zealand Ins. Co., 13 Hawaii 483. 

Ill.—Peoria M. & F. Ins. Co. v. 
Whirehill, 25 Ill. 466. 

Iowa.—Harrison v. Hartford Ins. 
Co., 80 NW 309. 

Md.—Continental Ins. Co. v. Rey- 
nolds, 107 Md. 96, 68 A 277. 

Mich. — Coryeon v. Providence- 
Washington Ins. Co., 79 Mich. 187, 
44 NW 481. 

Minn.—Willoughby v. St. Paul 
German Ins. Co., 68 Minn. 373, 71 
NW 272. 

Miss.—Pheenix Ins. Co. v. Smith, 
95 Miss. 347, 48 S 1020. 

N. Y.—Ames v. New York Union 
Ins.;Co., 14. N. -Y.) 2533" Williams v. 
German Ins. Co., 90 App. Div. 413, 86 
NYS 98. 

Or.—Gilbert v. Globe, etc., F. Ins. 
Co., 91 Or. 59, 174 P 1161, 178 P 358, 
3 ALR 205. 

Pa.—Coursin v. Pennsylvania Ins. 
Co., 46 Pa. 323. 

S. C.—Sample v. London, etc., 
Ins. Co., 42 S. C. 14, 19 SE 1020. 

Va.— Virginia F. & M. Ins. Co. v. 
Aiken, 82 Va. 424. 

Wis.—Frels v. Little Black Farm- 
ers’ Mut. Ins. Co., 120 Wis. 590, 98 
NW 522. 

Oni. 

Ins. Co., 
291. 

{a] Denial of contract of insur- 
ance.—(1) Where an insurance com- 
pany refused to deliver a policy of 
insurance and resists payment of the 
loss on the ground that no obligation 
to insure was entered into, it cannot 
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contract limitation.®4 


take advantage of a limitation clause 
that might have been inserted in the 
policy had one been delivered. Clark- 
son v. Western Assur. Co., 92 Hun 
527, 37 NYS 53. (2) If insurer re- 
ceives the policy sued on after the 
fire and destroys it, and then asserts 
that the only policy issued by it is a 
policy in evidence which was can- 
celed prior to the fire, it is estopped 
to defend on the ground that suit was 
not brought within the time limit. 
Comerer v. Patrons’ Mut. F. Ins, Co., 
53 Pa. Super. 516. 

{b] Denial of liability under the 
policy does not found an estoppel. 
Ross v. Scottish Union, etc., Ins. Co., 
46 Ont. L. 291, 17 OntWN 166. 

[c] If insurer sues to cancel the 
policy after loss, and the suit pends 
beyond the time specified, the limita- 
tion is waived. Scottish Union, etc., 
Ins. Co. v. Warren Gee Lumber Co., 
118 Miss. 740, 80 S 9; Phoenix Ins. 
Co. v. Smith, 95 Miss. 347, 48 S 1020. 

[ad] Refusal to pay loss.—The lim- 
itation clause is not waived merely 
by a refusal to pay the loss. Tong 
Chong Chan v. New Zealand Ins. Co., 
13 Hawaii 483; Garretson v. Hawkeye 
Ins. Co., 65 Iowa 468, 21 NW 781; 
Coryeon v. Providence-Washington 
Ins. Co., 79 Mich. 187, 44 NW 481. 

[e] Refusal to pay pending gar- 
nishment.—(1) The limitation is not 
waived by the fact that insurer de- 
clines to enter into any negotiation 
concerning the claim while a suit in 
which. it has been garnished is pend- 
ing. Ripley v. 4Xtna Ins. Co., 30 N. Y. 
136, 86 AmD 362; Gilbert v. Giobe, 
eiCurmMawlns: 2Co., DIM Orew9, 174 | P 
1161, 178 P 358, 3 ALR 205. (2) An 
insurance company adjusted a loss 
and delivered an order to its treas- 
urer directing payment within ninety 
days. About ten days thereafter the 
company was informed that a third 
person held the policy as assignee, 
and claimed the proceeds. The as- 
signee was notified by the company 
that garnishment proceedings were 
then pending and that for that reason 
payment was refused. The garnish- 
ment action was dismissed more than 
a year after the loss occurred and 
the assignee again demanded pay- 
ment, which was refused, the presi- 
dent of the company asserting igno- 
rance of the assignment and offering 
payment of the balance above the 
amount paid to the court in the gar- 
nishment action. It was held that 
the company waived the stipulation 
declaring that no suit on the policy 
should be sustained unless com- 
menced within twelve months after 
loss. Frels v. Little Black Farmers’ 
Mut. Ins. Co., 120 Wis. 590, 98 NW 


[f] By adjusting the amount of 
the loss, (1) without entering into a 
compromise as settlement of liabil- 
ity, insurer does not waive a limi- 
tation of time for suit on the policy 
or become estopped to assert it. 
Willoughby v. St. Paul German Ins. 
Co.,, 68 Minn. 373, Tl NW 272. .(2) 
Adjustment of amount of loss as 
excusing delay see supra § 672. 

[g] Payment to mortgagee. — 
Where under the terms of a policy 
issued to a mortgagor the loss was 
payable to the mortgagee, payment 
by insurer to the mortgagee of his 
loss does not waive the provision re- 
quiring insured to sue within a speci- 
fied time. McArdle v. German Alli- 
ance Ins. Co., 183 N. Y. 368, 76 NE 
337; King v. Watertown F. ins. Co., 
47 Hun (N. Y.) 1. 

[h] Failure to object until suit 
prought.—A mere failure to raise the 
objection of the contract limitation 


However, insurer does not 
waive the limitation by entering into negotiations 
for a settlement, if insured has not been induced to 
rely thereon in delaying suit beyond the contract 
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until after suit is brought does not 
waive the defense. Rottier v. Ger- 
man Ins. Co., 84 Minn. 116, 86 NW 
888; Arthur v. Homestead F. Ins. Co., 
78 N. Y. 462, 34 AmR 550; Peo. v. 
Liverpool, ete., Ins. Co., 2 Thomps. & 
Cc. (N. Y.). 268; Hocking v. Howard 
Ins. Co., 130 Pa. 170, 18 A 614; Na- 
tional F. Ins. Co. v. Brown, 128 Pa. 
386, 18 A 389. 

[i] Urging other objections.—The 
fact that other objections are inter- 
posed to a recovery is not a waiver 
of the limitation. Coryeon v. Provi- 
dence-Washington Ins. Co., 79 Mich. 
187, 44 NW 4381; La Plant v. Fire- 
man’s Ins. Co., 68 Minn. 82, 70 NW 
856; De Grove v. Metropolitan Ins. 
Co., 61 N. Y. 594, 19 AmR 305; Farm- 
ers’ Mut. F. Ins. Co. v. Barr, 94 Pa. 
345. 

54. U. S.—Thompson v. Phenix 
Ins. Co., 136 U. SS. 287, 10, SCt. 1019, 
34 L. ed. 408; Alten v. McFall, 89 
Fed. 463; In re State Ins. Co., 16 Fed. 
756; Akin v. Liverpool, etc., Ins. Co., 
bow. Cas-e No, 1213" Curtis “v., Home 
Ins.» :Coye67F.) Cas., Noii'3;503; . 1! Biss, 
485. 

D. C.—Brown v. Commercial F, Ins. 
Co., 21 App. 325. 

Ga.—American Ins, Co. v. McVick- 
ers, 135 Ga. 118, 119, 68 SE 1026 [cit 
Cyc]; Hartford F. Ins. Co, vy. Amos, 
98 Ga. 533, 25 SH 575. 

Ill—Firemen’s Fund Ins. Co. v. 
Western Refrigerating Co., 162 Ill. 
322, 44 NE 746; Illinois Live Stock 
Ins. Co. v. Baker, 153 Ill. 240, 38 NH 
627 [aff 49 Ill. A. 92]; Allemania F. 
Ins. Co. v. Pech, 133 Ill. 220, 24 NE 
538, 23 AmSR 610 [aff 33 Ill. A. 548]; 
Home Ins:, .etc,; Co, v.. Myer-93 Il). 
271; Derick v. Lamar Ins. Co., 74 
Ill. 404; Andes Ins. Co. v. Fish, 71 
Ill. 620; Phoenix Ins. Co. v. Stewart, 
53 “Ill. A. |273;- German Ins..Co. v. 
Johnson, 52 Ill. A, 585; Mutual Ben. 
L. Assoc. of America v. Coats, 48 
Tlie 3A, 185. 

Ind.—Grant vy. Lexington F., etc., 
Ins. Co.,.5 Ind. 23, 61 AmD 74. 

Iowa.—Goodwin v. Merchants’, etc., 
Mut. Ins. Co., 118 Iowa 601, 92 NW 
894; Bish v. Hawkeye Ins. Co., 69 
Iowa 184, 28 NW 553; Eggleston v. 
Council Bluffs Ins. Co.; 65 Iowa 308, 


21 NW 652; Mickey v. Burlington Ins. 


Co., 35 Iowa 174, 14 AmR 494. 

Mass.—Little v. Phoenix Ins. Co., 
123 Mass. 380, 25 AmR 96. 

Mich.—Peoria M. & F. Ins. Co. v. 
Hall, 12 Mich. 202. 

Miss.—Scottish Union, etc., Ins. Co. 
v. Enslie, 78 Miss. 157, 28 S 822. 

N. H.—Moore v. Phoenix Ins. Co., 
64 N. H. 140, 6 A 27, 10 AmSR 384. 

N. J.—Martin v. State Ins. Co., 44 
N. J. L. 485, 48 AmR 397. 

N. Y.—Barnum vy. Merchants’ F. 
Ins. Co., 97 N. Y. 188; New York v. 
Hamilton F. Ins; Co., 89 N.Y. 46, 
100 AmD 400, 6 Transcr. A, 244 [aff 
23 N. Y. Super. 537]; Ames v. New 
York Union Ins. Co., 14 N. Y. 253; 
Solomon v. Metropolitan Ins. Co., 42 
N. Y. Super. 22. 

Pa.—Bonnert v. Pennsylvania Ins. 
Co., 129 Pa. 558, 18 A 552, 15 AmSR 
739. 

S. C.—Fass Liverpool, etc., F. Ins. 
Co., 105 S. C. 364, 89 SE 1040. 

Tex.—Horst v. City of London F. 
Ins. Co., 738 Tex: 67, 11 SW 148; St. 
Paul F. & M. Ins. Co. v. McGregor, 
63 Tex. 399; Merchants’ Mut. Ins. 
Co. v. Lacroix, 45 Tex. 158. 

Va.—Cochran v. London Assur. 
Corp., 98 Va. 553, 25 SE 597. 

Wash. — Staats v. Pioneer Ins. 
Assoc., 55 Wash. 51, 104 P 185; David 
v. Oakland Home Ins. Co., 11 Wash. 
181, 39 P 443. 

W. Va.—Galloway v. Standard F. 
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period;®> and insured is not justified in postponing 
suit until after the expiration of the contract period 
in reliance on mere negotiations with the company 
for a settlement.°¢ 


And where the statute incor- 


Ins. Co., 45 W. Va. 237, 31 SE 969. 

Wis.—Black v. Winneshiek Ins. Co., 
31 Wis. 74. 

Ont.—Brady v. Western Ins. Co., 
tt. Ue Co Cabs SOOT. 

[a] A promige to pay the amount 
of the loss is a waiver. Steel v. 
Phenix Ins. Co., 51 Fed. 715, 2 CCA 
463; Scottish Union, etc., Ins. Co. 
v. Enslie, 78 Miss. 157, 28 S 822; 
Martin v. State Ins. Co., ‘GNU oleae: 
28; Galloway v. Standard BY /Insyeo., 
45 W. Va. 287, 31 SE 969; Frels v. 
Little Black Farmers’ Mut. Ins. Co., 
120 Wis. 590, 98 NW 522; Brady v. 
Western Ins, Co. etl a 1Cy “CJA: 
og 

tb] Conduct with reference to 
prior action.—(1) Inducing insured 
to dismiss an action brought in time 
precludes insurer from urging the 
limitation in defense of a new action. 
McDaniel vy. German American Ins. 
Co., 1384 Ga. 189, 67 SE 668; Goodwin 
v. Merchants’, etc., Mut. Ins. Co., 
118 Iowa 601, 92 NW 894. (2) The 
limitation is not waived by an ac- 
ceptance of costs in a timely action 
in which plaintiff ‘was nonsuited 
(Arthur v. Homestead F. Ins. Co., 
78 N. Y. 462, 34 AmR 550), (3) or 
by a stipulation extending plaintiff’s 
time to make a case or ex <ceptions 
given by defendant’s counsel in such 
action (Arthur v. Homestead F. Ins. 
Co., supra), (4) or by reason of the 
fact that on the trial of such action 
defendant’s counsel insisted that 
plaintiff's remedy was in equity and 
not at law (Arthur v. Homestead F. 
Ins. Co., supra). (5) And where an 
action On a policy providing that ne 
suit on it should lie unless com- 
menced within ‘six months after the 
fire was defeated because it was com- 
menced within ninety days after no- 
tice of loss, plaintiff was not entitled 
to maintain a second action, not com- 
menced within six months after the 
fire, although defendant dia not set 
up in the first action the defense of 
prematurity until the six months’ 
limitatiom had expired. Wilhelmi v. 
Des Moines Ins. Co., 103 Iowa 532, 
72 NW 685. 

{c] If insurer prolongs the inves- 
tigation or adjustment (1) of the loss 
until it is too late to bring action 
under the policy, the limitation of the 
policy is waived. De Farconnet v: 
Western Ins. @o., 110 Fed. 405; Little 
v. Phoenix Ins. Co., 123 Mass. 380, 25 
AmR 96; Westchester F. Ins. Co. v. 
Dodge, 44 Mich. 420, 6 NW 865; Aus- 
ten v. Niagara F.. Ins. Co.,-16 App. 
Div. 86, 45 NYS 106; New York v. 
Hamilton F. Ins. Co., 23 N. Y. Super. 
537 [aff 39 N. Y. 45,100 AmD 400]; 
Bonnert v. Pennsylvania Ins.,Co., 129 
Pa. .558, 18 A. .552, 15. AmSRe 130s 
Killips v. Putnam F. Ins. Co., 28 Wis. 
472, 9 AmR 506. (2) Pendency of 
proceedings for appraisal or arbitra- 
tion as extending time for suit see 
supra § 671. 

65.) (NENG s 
Ins. Co.,'78°N. Y. 462, 84 AmRs550; 
Allen v. Dutchess County Mut. Ins. 
Co., 95 App. Div. 86, 88 NYS 530. 

Pa.—Everett v. London, ete., Ins. 
cout 142 Pa. a 21 A 819, 24 AmSR 
4 

Vt.—Morrell v. New England F. 
InsCo.,, 71 Vit. 28137 4424 358, 

Wash.—Hill v. Phoenix Ins. Co., 14 
Wash. 164, 44 P 146. 

Ont.—Davis v. Canada Farmers’ 
Mut. Ins. Co., (Trin. T. [1876]) Rob- 
inson & J. Dig. 1851. 

56. Cal.—Garido v. American Cent. 
Ins: Co: #80 PR, (612. 

Ga. — Underwriters’ 
Sutherlin, 55 Ga. 266. 

Ill.—Pheenix Ins. Co. v. Lebcher, 20 


Agency v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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porating insurer requires suit to be brought within 
a certain time, any negotiations looking toward a 
settlement, not amounting to an agreement for de- 
lay, will not extend the time? Furthermore, if a 
reasonable time remains out of the prescribed period 
after insurer has ceased to hold out inducements 
such as to prevent or delay the bringing of a suit, 
the limitation is not waived.®® The rule that any 
acts which tend to mislead insured will be held to 
be a waiver of the limitation does not apply with 
the same strictness to-acts done after suit has 
been brought and the parties are dealing at arm’s 
length, in which case more positive evidence of 
actual misleading is necessary;®® and the mere fail- 
ure of insurer to plead the limitation clause will 
not constitute an estoppel or a waiver.®° 

[§ 677] (3) Authority of Agents. An agent 
authorized to bind insurer by a contract of insur- 
ance or by an adjustment, of the loss may waive the 
contract limitation of the time for suing on the 
policy.6t But a mere local agent having no such 
authority cannot bind insurer by waiver.®? It has 
been held that a provision in the policy that an 
agent of insurer shall not have authority to waive 
any of the conditions of the policy does not apply 


Ill. A. 450; Allemania Ins. Co. v. Lit- 
tle, 20 Ill. A.; 431. ‘ 

La.—Blanks .v. Hibernia Ins. Co., 
36 La. Ann. 599. 
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ber Co. v. Citizens’ Ins. Co., 136 Mich. 
42, 98 NW 761;:Everett v. London, 
ete: dims.t €o5°1424 Pa; 3323121) A’ 819, 
24 AmSR 499; Waynesboro Mut. 
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to a condition requiring suit to be brought within 
a specified time.® 

[§ 678] E. Jurisdiction. Jurisdiction of ac- 
tions on policies of fire insurance is governed by 
the same rules that apply in actions on insurance 
policies generally.*4 

[§ 679] F. Venue. In some states, statutes 
have been enacted which specially prescribe the 
venue of actions on fire insurance policies.*5 In 
most states, however, the venue of such actions de- 
pends on statutes and rules of law relating to ac- 
tions on insurance policies generally.%¢ 

[§ 680] G. Parties—l. Plaintiff—a. In Gen- 
eral. Insured, being the person with whom the con- 
tract was made, is primarily the proper person to 
bring suit thereon.6? One holding a lease of in- 
sured premises as collateral security is not a neces- 
sary party to an action by insured on the policy;® 
and the fact that creditors of insured have garnished 
insurer or notified it of a levy of execution does 
not render them necessary parties.°® Subject to 
some exceptions,’® insured may thus sue, although 
the policy is taken wholly or in part for the ben- 
efit of another person named or unnamed, and al- 
though it is expressly made payable to another 


policy. Boskowitz v. Continental Ins. 
Co., 175 App. Div. 18, 161 NYS 680 
{app dism 220 N. Y. 648 mem, 115 
F.| NE 1034 mem]. 


Mich.—Dahrooge v. Rochester. Ger- | Ins. Co. v. Conover, 98 Pa. 384, 42 {b] Effect of judgment against 
man Ins. -Co., 177 Mich. 442, 143 NW |] AmR 618. third person for loss.—A statute giv- 
608, 48 LRANS 906; Lentz v. Teu- 63. Fireman’s Fund Ins. Co. v.|/ing a railway company, against whom 
tonia F. Ins. Co., 96 Mich. 445, 55 | Western Refrigerating Co., 162 Ill.|a judgment has been rendered for 


NW 998. 322, 44 NE 746. 


loss of property by fire, a right to 


N. Y.—McArdle v. German Alliance 
Ins. Co,, 183-N. Y.. 368, 76°NE 337 
[rev 98 App. Div. 594, 90 NYS 485]; 
Allen v. Dutchess County Mut. Ins. 
eS 954, App» Diver 78s,* 88) IN&S 
oO e 

Or.—Gilbert v. Globe, etc., F. Ins. 
Corn Or .5 9 C145 P-L), 178 358) 
3 ALR 205. 

Pa.—National Ins. Co. v. Brown, 
128 Pa. 386, 18 A 389; Sehroeder v. 
Keystone Ins. Co., 2 Phila, 286. 

W. Va.—McFarland v. Aitna F. & 
M. Ins. Co., 6 W. Va. 437; McFar- 
land v. Peabody Ins. Co., 6 W. Va. 
425. 

Ont.—Davis v. Canada Farmers’ 
Mut. Ins. Co., 39 U. C. Q. B. 452 

57. Gooden v.. Amoskeag F. Ins. 
Co,420 IN. E73). 

58. McArdle v. German Alliance 
Ins. Co., 183 N. Y. 368, 76 NE 337 [rev 
98 App. Div. 594, 90 NYS 485]; Allen 
v. Dutchess County Mut. Ins. Co., 
95 App. Div. 86, 88 NYS 530; Morrell 
v. New England F. Ins. Co., 71 Vt. 
281, 44 A 358. 

59. Hocking v. Howard Ins. Co., 
130 Pa. 170, 18 A 614. 

60. Hocking v. Howard Ins. Co., 
130 Pa. 170, 18 A 614; National Ins. 


Co. v. Brown, 128 .Pa. 386, 18 A 
389. : 
61. U. S.—Idle v. Pheenix Ins. Co., 


12 F. Cas. No. 7,001, 2 Biss. 338. 

Ark.—Dwelling-House Ins. Co. v. 
Brodie, 52 Ark. 11, 11 SW 1016, 4 
LRA 458. | 

Ga.—American Ins. Co. v. McVick- 
ers, 135 Ga. 118, 68 SE 1026. 

Tll.—Fireman’s Fund Ins. Co. v. 
Western Refrigerating Co., 162 Ill. 
322, 44 NE 746. q 

Mich.—Wilms v. New Hampshire 
¥. Ins. Co., 194 Mich. 656, 161 NW 
940. ; 

N. C.—Dibbrell v. Georgia Home 
Ins. Co., 110 N. C. 193, 14 SE 783, 
28 AmSR 678. 

Pa.—Universal F. 
Stewart, 3 Pennyp. 536. 

Tex.—Burlington Ins, Co. v. Toby, 
10 Tex. Civ. A. 425, 30 SW’ 1111. 

Wash.—Staats v. Pioneer 
Assoc., 55 Wash. 51, 104 P 185. 

62. Underwriters’ Agency v. Su- 
therlin, 55 Ga. 266; Barry, etc., Lum- 


InsswtCosiihiwe 


Ins. 


64. See Insurance. 

Admiralty jurisdiction of action 
on marine policy see Admiralty § 81. 

65. Henderson v. Maryland Home 
F. Ins. Co., 90 Md. 47, 44 A 1020; 
Shipton v. Fees, 10 Pa. Co. 583; Moro- 
tock Ins. Co. v. Pankey, 91 Va. 259, 
21 SE 487; Brabham v. Phcenix Ins. 
Co., 41 W. Va. 139, 23 SE 553; Carson 
v. Phoenix’ Ins. Co., 41 W.- Va. 136, 
23 SE 552. 

Charter provisions as to venue see 
Insurance. 


66. See Insurance. 
67. Del.—Schilansky v. Merchants’, 
ete.,. Fi Ins. Col, (20 Dels:293, 55) ‘A! 


1014. 

Tll.—Pheenix Ins. Co. v. Mitchell, 67 
Til. 43. 

Iowa.—Worley v. State Ins. Co., 
91 Iowa 150, 59 NW 16, 51 AmSR 
334. 

Nebr.—Union Ins. Co. v. Barwick, 
36 Nebr. 223, 54 NW 519. 

N. H.—Perry v. Dwelling-House 
Ins. Co., 67 N. H. 291, °33 A 731, 68 
AmSR 668. 

N. Y.—Conover v. Albany Mut. Ins. 
Co., 1 N. Y. 290; McManus v. West- 
ern Assur. Co., 22 Misc. 269, 48 NYS 
820 [aff 48 App. Div. 550 mem, 60 
NYS 1143 mem (aff 167 N. Y. 602 
mem, 60 NE 1115)]; Jefferson Ins. 
Co. v. Cotheal, 7 Wend. 72, 22 AmD 
567. 

-Okl.—Springfield F. & M. Ins. Co. 
v. E. B. Cockrell Holding Co., (Okl.) 
169 P 1060. 

W. Va.—Staats v. Georgia Home 
Ins. Co., 57 W. Va. 571, 50 SE 815, 
4 AnnCas 541. . 

Can.—McQueen v. Phoenix Mut. F. 
Ins. Co., 4 Can. S. C. 660. 

Man.—Banting v. Western Assur. 
Co., 21 Man.‘ 142. 

Ont.—Thompson v. Equity F. Ins. 
Co., 10 OntWR 761 [app dism 17 
Ont. L. 214, 12 OntWR 373 (app al- 
lowéd on other grounds 41 Can. S. C, 
491)]; Every v. Provincial Ins. Co., 
10 U. GC. GC. Pi.20; Marrin v. Stada- 
cona Ins. Co., 48 U. C. Q. B. 556. 

[a] Policy payable to insured as 
trustee.—The fact that a policy is 
payable to insured “as trustee,’ no 
cestui que trust being named, does 
not defeat his right to sue on the 


have an assignment of any insurance 
on the property, does not vest such 
a policy in the company of its own 
force, but merely imposes a duty on 
insured to transfer the policy, and 
in the absence of a request for a 
transfer, insured may sue on the 
policy. Banting v. Western Assur. 
Co., 21 Man. 142. 

{c] A purchaser of insured prem- 
ises cannot sue on the polity in 
the absence of an assignment thereof 
to him, especially where the contract 
of sale provides that the policy is to 
be held by the vendor and the loss 
is to be payable to him as his inter- 
est may appear. Springfield F., etc., 
Ins. Co. v. E. B. Cockrell Holding Co., 
(OKl1.) 169 P 1060. 

Joinder of all persons insured as 
plaintiffs see infra § 686. 

Pledgor and pledgee see infra § 682. 

68. Northam v. International Ins. 
Co., (45 App. Div. 177, 61 NYS 45 
[aff 165 N. Y. 666, 59 NE 1127]. 

69. Harding v. Norwich Union F. 
Ins. Soc, 10..S. D. 64, 71 NW 755; 
Orient Ins. Co. v. Moffatt, 15 Tex. 
Civ. A. 385, 39 SW 1013. 

70. Wright v. Continental Ins. Co., 
117 Ga. 499, 48 SE 700; Reed v. Pa- 
cific Ins. Co., 1 Pick. (Mass.) 166; 
Gardner v. Bedford Ins. Co., 17 Mass. 
613. 

{a] Tllustrations.—(1) One who 
procures insurance in his own name 
for another person or for whomso- 
ever’ it may concern cannot main- 
tain an action on the policy in his 
own name, if his authority is, dis- 
avowed or revoked before action 
brought, unless there is: some provi- 
sion in the policy authorizing him to 
sue, or he has a lien or other inter- 
est which the person whose property 
jis insured cannot defeat. Reed v. 
Pacific Ins. Co., 1 Metc. (Mass.) 166. 
(2) Where one who procures insur- 
ance for himself and others con- 
cerned has already protected his own 
interest by a prior policy, he, cannot 
recover in his own name. Gardner v. 
Bedford Ins. Co., 17 Mass. 613. (3) 
A vendor insuring aS owner and in 
his own interest, having made a 
settlement with the insurer in his 
own name, cannot afterward sue, for 
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as his interest may appear or otherwise.”! 
other hand, if the policy is expressly made payable 
to a person other than insured, such person may 
maintain an action on the policy in his own name,7? 
But one to whom a policy is made payable as his 
-interest may appear cannot enforce it where it is 
taken out by him in the name of the owner without 
the latter’s consent, and it is not delivered to the 
The code provision that actions are to be 
maintained by the real party in interest 74 applies to 
actions on fire insurance policies,*® and accordingly, 
in the absence of any provisions in the policy to the 


owner.?? 


the use of the purchaser. Wright v. 
Continental Ins, Co., 117 Ga. 499, 43 
SE 700. 

71. U. S.—California Ins. Co. v. 
Union Compress Co., 133 U. S. 387, 
10 SCt 365, 33 L. ed. 730; Queen Ins. 
Cows) Onion (Bank. Vetc, Co, slid 
Hed= 697; “49% CCA 5553" Thatch. v. 
Metropole Ins. Co., 11 Fed. 29, 3 Mc- 
Crary 387; Hatch v. Metropole Ins. 
Conk Cas. No. 6,207a. 

Del.—Schilansk v. Merchants’, etc., 
HY. Ins; Co.,.20. Del.’ 2938, 55 A 1014. 

D. C.—Hamburg-Bremen F. Ins. Co. 
v. Lewis, 4 App. 66. 

Ga.—Southern Mut. Ins. Co. v. 
Turnley, 100 Ga. 296, 27 SE 975. 


La.—Lane v. Sun Mut. Ins. Co., 
35 La. Ann. 224. 

Md.—Fire Ins. Assoc. v. Mer- 
chants’, etc., Transp. Co., 66 Md. 339, 


7 A 905, 59 AmR 162. 

Mass.—Copeland v. Mercantile Ins. 
Co., 6 Pick. 198; Ward v. Wood, 13 
Mass. 539. 

Mo.—Branigan v. Jefferson Mut. F. 
Ins. Co., 102 Mo. A. 70, 76 SW 643. 

N. H.—Folsom vy. Orient F. Ins. Co., 
59 N. H, 54. 

N. Y.—Pitney v. Glens Falls Ins. 
Co., 65 N. Y. 6 [aff 61 Barb 335]; 
Sturm v. Atlantic Mut. Ins. Co., 63 
N. oY. W%- fafl,38 N., Y; Super. 281]; 
Peo. v. Liverpool, eic., Ins. Co., 2 
Thomps. & C. 268; McManus v. West- 
ern Assur. Co., 22 Misc. 269, 48 NYS 
820 [aff 43 App. Div. 550, 60 NYS 
1143 (aff 167 N. Y. 602 mem, 60 NE 
1115 mem)]J; Owen v. Farmers’ Joint 
Stock Ins. Co., 10 AbbPrNS 166 note; 
Jefferson Ins. Co. v. Cotheal, 7 Wend. 
72, 22 AmD 567. 

Oh.—Protection Ins. Co. v. Wilson, 
6 Oh. St. 553. 

Pa.—American Ins. Co. v. Insley, 
7 Pa. 223, 47 AmD 509; De Bolle v. 


Pennsylvania Ins. Co., 4 Whart. 68, 
33 AmD 38. 
Tex.—Camden F. Ins. Assoc. v. 


Wandell, (Civ. A.) 195 SW 289. 

W. Va.—Staats v. Georgia Home 
Ins. Co., 57 W. Va. 571, 50 SE: 815, 
4 AnnCas 541; Murdock v. Franklin 
{ns. Co., 33 W. Va. 407, 10 SE 777, 
7 LRA 572. 

Ont.—Marrin v. Stadacona Ins. Co., 
43 U. Cc. Q. B. 556 [app dism 4 Ont. 
A. 330]; Dear v. Western Assur. Co., 
41 U. C. Q. B. 558. 

{a] An agent insuring for the 
benefit of his principal (1) may bring 
action in his own name on the pol- 
icy (Davis v. Boardman, 12 Mass. 
80; Barnes v. Union Mut. F. Ins. Co., 
45 N. H. 21; Pitney v. Glens Falls 
Ins, .Coi2 65) (NV TY .6). (aft) 61 Barb, 
335]), (2) especially where the prin- 
cipal is undisclosed (Hamburg- 
Bremen F. Ins. Co. v. Lewis, 4 App. 
(D. C.) 66; Goodall v. New England 
Mutsy Ins: (Cosi52552Ne HAY 969)? 

{b] Insured as trustee.—(1) In- 
sured may sue under the code as 
trustee of an express trust in a 
proper case. Weed v. Hamburg- 
Bremen F. Ins. Co., 1383 N. Y. 394, 
31 NE 231 [aff 61 Hun 110, 15 NYS 
429]; Pitney v. Glens Falls Ins. Co., 
65 N. Y. 6 [aff 61 Barb. 335]; Wilson 
v. Hartford F. Ins. Co., 190 App. Div. 
506, 179 NYS 867. (2) Where a pol- 
icy taken out by a husband on the 
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On the 


is less than the 


wife’s property designates him gen- 
erally as “trustee,” he may sue 
thereon for her benefit. Southern 
Mut. Ins. Co. v. Turnley, 100 Ga. 296, 
27 SE 975. 

72. U. S.—Vancouver Nat. Bank 
v. Law Union, etc., Ins. Co., 153 Fed. 
440; Queen Ins. Co. v. Union Bank, 
ete., Co., 111 Fed. 697, 49 CCA 555. 

Mass.—Lazarus v. Com. Ins. Co., 
19 Pick. 81. 

N. Y.—Dakin v. Liverpool, etc., Ins. 
Co., 13 Hun 122 [aff 77 N. Y. 600 
mem]. 

Tex.--German F. Ins. Co. v. Gibbs, 
42 Tex. Civ. A. 407, 92 SW 1068, 96 
SW 760. 

W. Va.—Ritchie County Bank v. 
Fireman’s Ins. Co., 55 W. Va. 261, 47 
SE 94. 

[a] Insured or his legal represen- 
tative is not a necessary party. Ger- 
man FE. Ins. “Co. -v.2 Gibbs; 42 ‘Tex, 
eG A. 407, 92 SW 1068, 96 SW 

73. Cole v. Niagara F. Ins. Co., 
126 Mo. A, 134, 103 SW 569. 

74. See Parties [30 Cyc 44]. 

75. Capital City Ins. Co. v. Jones, 
128 Ala. 361, 30 S 674, 86 AmSR 152; 
Cosmopolitan F. Ins. Co. v. Gingold, 
8 Ala. “A. 537, 57 :°S)_266; Niagara. EF. 
Ins. Co. v. Abell, (Ind, A.) 122 NE 
667. 

76. Wilson v. Hartford F. Ins. Co., 
190 App. Div. 506, 179 NYS 867. 

77. U.S.—Daniels v. Citizens’ Ins. 
Co., 5 Fed. 425, 10 Biss. 116. 

Ala.—Capital City Ins. Co. v. Jones, 
128 Ala. 361, 30 S 674, 86 AmSR 
152. 

Tll—tTraders’ Ins. Co. v. Pacaud, 
51 Til, A; 252, 

Kan.—German F. Ins.°--Co. v. 
Thompson, 42 Kan. 567, 23 P 608. 

La.—Ballard v. Merchants’ Ins. Co., 
9 La. 258, 29 AmD 444; Gordon v. 
Wright, 29 La. Ann. 812. 

Md.—Maryland Ins. Co. v. Graham, 
3 Harr. & J. 62. 

Mass.—Rider v. Ocean Ins. Co., 20 
Pick. 259; Farrow v. Com. Ins. Co., 
18 Pick. 53, 29 AmD 564. 

Mo.—Platho v. Merchants’, 
Ins. Co., 38 Mo. 248. 

N. J.—State Ins. 
38 N. J. L. 564. 

N. Y.—Harvey v. Cherry, 76 N. Y. 
436 [aff 12 Hun 354]; Pitney v. 
Gléns” Falls? Ins, « Coli 654 Nia: You:63 
Czerweny v. National F, Ins. ‘Cos 139 
NYS 345; Hathaway v. Orient Ins. 
Co; Tt NYS 413 [aff 134 N. Y. 409, 
32 NE 40, 17 LRA 514]; Freeman 
v. Fulton F. Ins. Co., 14 AbbPr 398; 
Frink v. Hampden Ins. Co., 45 Barb. 
384, 1 AbbPrNS 343, 31 HowPr 30. 

Oh.—Pheenix Ins. Co. v. Carnahan, 
63 Oh. St. 258, 58 NE 805; Blackwell 
v. Miami Valley Ins. Co., 48 Oh. St. 
At 29 NE 278, 29 AmSR 574, 14 LRA 
43 


etc., 


Co. v. Maackens, 


Or.—Mercer v. Germania F. Ins. 
Co., 88 Or. 410, 171 P 412. 

PO art et Est., 4 Pa. Super. 

Tex.—Allison v.- Phoenix Ins. Co., 
87 Tex. 593, 30 SW 547. 

W. Va.—Ritchie County Bank v. 
Fireman’s Ins. Co., 55 W. Va. 261, 47 
SE 94. 

Wis.—Kellner v. Philadelphia Fire 
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contrary,’® it is proper for the person for whose 
benefit the contract is made to sue thereon, although 
he is not named in the policy,’? especially where his 
interest exceeds the amount of the insurance 78 and 
the policy has been taken out at his expense.’® 
But this rule does not obtain in all jurisdictions.®® 

[§ 681] b. Mortgagor and Mortgagee. Although 
a policy issued to a mortgagor is taken out for the 
benefit of the mortgagee and is made payable to him, 
yet the mortgagor may sue thereon in his own 
name,*! especially where the mortgagee’s interest 


full amount recoverable under the 


Assoc., 128 Wis. 233, 106 NW 1060, 
116 AmSR 45. 

Ont.—Hamilton Bank i Western 
Assur. Co., 38 U.,C. .Q. 609. 

But see Zimmerman BS Farmers’ 
Ins. Co., 76 Iowa 352, 41 NW 39 (a 
wife cannot maintain an action at 
law on a policy taken out by her 
husband on her property but ap- 
parently covering his own property, 
no agency or trusteeship being made 
to appear). 

[a] A consignee may recover on 
a policy issued to the carrier. Kell- 
ner v. Philadelphia Fire Assoc., 128 
hg 233, 106 NW 1060, 116 AmSR 

[ob] An undisclosed principal as 
the real party in interest may sue 
on a policy taken in the name of 
the agents Daniels v. Citizens’ Ins. 
Co., 5 Fed. 425, 10 Biss. 116; Ruan v. 
Gardner, 20 EF. Cas. No. 12,100, 1 
Wash. C. C. 145; New Orleans Ins. 
Co. v. Spruance, 19 GF A. 576; Mary- 
land Ins. Co. v. Graham, 3 Harr. & J. 
(Md.) 62; Shawmut Sugar Refining 
Co. v. Hampden Mut: inser <2 
Gray (Mass.) 540; Platho v. Mer- 
chants’, etc., Ins. Co., 38 Mo. 248; 
Bridge v. Niagara Ins. Co., 1 N. Y. 
Super. 247; Lane v. Columbus Ins. 
Co., 2 CodeRep 65; Mercer v. Ger- 
wenie iW. Ins. "Co;,/ 88) Or. 480717. Pe 

[c] The owner of a qualified in- 
terest in real property may sue on 
a policy taken out for his pretec- 
tion, although nominally issued to 
the owner of the legal title. In re 
Zehring, 4° Pa. Super. 243. 

{[d] The owner of goods burned 
while stored with insured as bailee 
for hire is the proper plaintiff in an 
action under the trust clause of a 
policy. Czerweny v. National F. Ins. 
Co., 189 NYS 345. 

78. Donaldson v. Sun Mut. 
Co., 95 Tenn. 280, 32 SW 251. 

79. Westchester F. Ins. Co. v. 
Foster, 90 Ill. 121. 

80. Traders’ Ins. Co. v. Mann, 118 
Ga. 381, 45 SE 426. 

81. U. S.—Friemansdorf v. Water- 
town Ins. Co., 1 Fed. 68. 

Iowa.—Smith v. Continental Ins. 
Co., 108 Iowa 382, 79 NW 126. 

Mass.—Swaine v. Teutonia F. Ins. 
Co., 222 Mass. 108, 109 NE 825. 

Miss.—Stewart v. Coleman, 120 
Miss. 28, 81 S 653. 

Mo.—Anthony v. German American 
Ins. Co., 48 Mo. A. 65. 

N. H.—Brage v. New England Mut. 
Moins, iCo, 2o0 Nw eeeesoe 

N. J.—Franklin F. Ins. Co. v. Mar- 
tin, 40 N..J. L. 568, 29 AmR 271; Mar- 
tin v. Franklin F. Ins. Co, 38 N. J. 
L. 140, 20 AmR 872. 

Pa.—-Stainer v. Royal Ins. Co., 13 
Pa. Super. 25. 

Tex.—Camden F. Ins. Assoc. v. 
Wandell, (Civ. A.) 195 SW 289. 

[a] Election to rebuild.—If in- 
surer elects to rebuild instead of 
paying the loss, and thereafter de- 
faults, the action on the policy is 
properly brought in the name of the 
mortgagor. Heilmann v. Westches- 
ter) BY i Ins:).Co; "752 N. ¥,.7 
Aartoey } and pledgee 


Ins. 


see infra 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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policy,*? or where his interest has been extinguished 
by assignment, satisfaction of the mortgage debt, 
or otherwise.8* In some cases it is held that the 
action should be brought in the mortgagor’s name 
for the use or benefit of the mortgagee;*+ and in 
others that the mortgagee should be made a party 
to the action,®® unless he ex»ressly assents to its 
maintenance by the mortgagor alone,*® and that if 
the mortgagee is not made a party, he may intervene 
and assert his rights.87 If the policy is taken by 
the mortgagee in his own interest and for his own 
benefit he is the proper plaintiff;88& and where a 
policy insures both the owner and a mortgagee, and 
the owner pays the premium on account of the mort- 
gagee in fulfillment of his duty so to do, the prom- 
ise of insurer to pay a loss to the mortgagee is 
direct and not collateral, and so entitles the mort- 
gagee to sue thereon in his own ‘name.®® So if 
there has been an assignment with consent of in- 
surer to the mortgagee of a policy taken by the 
mortgagor under such stipulations as to create 
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practically a new contract of insurance between in- 
surer and the mortgagee, the action on the policy 
should properly be by the mortgagee.°® And it is 
generally held that where the policy taken by the 
mortgagor is made payable to the mortgagee as his 
interest may appear, the mortgagee may recover 
thereon in his own name to the extent of his inter- 
est *' or the mortgagor and the mortgagee may sue 
jointly. If the mortgagee’s interest equals or 
exceeds the amount recoverable under the policy, 
the entire right of recovery being in him, he may 
sue alone,** provided he makes the mortgagor a party 
defendant.°* Although there are cases to the con- 
trary,®> it is generally held that if the mortgagee’s 
interest is less than the full amount recoverable 
under the policy, the action should be brought by 
the mortgagor.°° In any event, if the action is 
brought by a mortgagee who has only a limited in- 
terest, the mortgagor should ordinarily be made a 
party defendant in order that their respective in- 


82. See cases infra note 96. 
83. North British, etc., Ins. Co. v. 
Rose, 228. Fed. :290,-142 CCA 582; 


Scottish Union, etc., Ins. Co. v. Ens- 
lie, 78 Miss. 157, 28 S°822; McGuire 
v. Hartford F. Ins. Co., 7 App. Div. 
575, 40 NYS 300; Beach v. Bowery 
FE. Ins. Co:, 8 AbbPr (N., Y.) 261 note. 

[a] The mortgagee cannot sue 
after his interest is lost by assign- 
ment. Guerin v. Manchester F. 
Assur. Co., 29 Can. S. C. 139. 

84. Hartford F. Ins. Co. v. Peter- 
son, 209 Ill. 112, 70 NE 757; Peterson 
VenHanrtlord hye lnsy ions Tale, A 
567 [rev on other grounds 187 Ill. 
395, 58 NE 1095]; Hall v. Philadel- 
phia F. Assoc., 64 N. H.:405, 13 A 
648; Powers v. New England F. Ins. 
Co., 69 Vt. 494, 38 A 148. 

85. Lewis v. Guardian F., etc., 
Assure (Cosel suaNe wy. 7892).174 NE 
224, 106 AmSR 557 [aff 93 App. Div. 
157, 87 NYS 525]; O’Neil v. Franklin 
FF. Ins: -Co:, 459 App. Div. 3138,. 145 
NYS (432 -faff 0216 IN. Y. 692. mem, 
110 NE 1045 mem]. 

[a] The mortgagor may sue 
where the mortgagee refuses to 
bring the action and is made a party 
defendant. Ampersand Hotel Co. v. 
Home Ins. Co., 62 Misc. 116, 115 NYS 
1108. 

86. Patterson v. Triumph Ins. Co., 
64 Me. 500; Coates v. Pennsylvania 
F. Ins. Co.,.58 Md. 172, 42 AmR 327; 
Turner v. Quincy Mut. F. Ins. Co., 
109 Mass. 568; Jackson v. Farmers’ 
Mut. F. Ins. Co., 5 Gray (Mass.) 52; 
Ennis v. Harmony F. Ins. Co., 16 
N. Y. Super. 516. . 

[a] Subsequent assent.—Where a 
mortgagor insured the premises un- 
der a policy payable to the mortgagee 
as his interest might appear, the con- 
sent of the mortgagee, after an action 
on the policy commenced by the 
mortgagor had been tried in a mu- 
nicipal court, was sufficient to enable 
the mortgagor to maintain the action. 
Green v. Star F. Ins. Co., 190 Mass. 
586, 77 NE 649. 

87. McKenzie v. Adtna Ins. Co., 
Ritch. Eq. Cas. (N. S.) 346. 

88. Hopkins Mfg. Co. v. Aurora F. 
& M. Ins. Co., 48 Mich. 148, 11 NW 
846; Chamberlain vy. New Hampshire 
F. Ins. Co., 55 N. H. 249. 

89. Smith v. Union Ins. Co., 25 
R. I. 260, 55 A 715, 105 AmSR 882. 

90. Conn—Meriden Sav. Bank v. 
Home Mut. F. Ins. Co., 50 Conn. 396. 

D. C.—Brown vy. Commercial F. Ins. 
Co., 21 App. 325. 

Kan.—Westchester F. Ins, Co. v. 
Coverdale, 48 Kan. 446, 29 P 682. 

Mass.—Palmer Sav. Bank v. Insur- 
ance Co. of North America, 166 Mass. 
189, 44-NE 211, 55 AmSR 387, 32 
LRA 615. f 

R. I—Smith v. Union Ins. Co., 25 


RW. $2160, 55).A. 715. 

Ont.—Mechanics’ Bldg., etc., Soe. v. 
Gore Dist. Mut. F. Ins. Co., 40 U. C. 
Q. B. 220. 

91. Ill.—Hartford F. Ins. 
Olcott, 97 Ill. 439. 

Iowa.—Bartlett v. Iowa State Ins. 
Co., 77 Iowa 86, 41 NW 579. 

Md.—Coates v. Pennsylvania F, 
Ins. Co., 58 Md. 172, 42 AmR 327. 

Mass.—Swaine v. Teutonia F. Ins. 
Co., 222 Mass. 108, 109 NE 825. 

Mich.—Gourlay v. Insurance Co. of 
North America, 181 Mich. 286, 148 
NW 258. 

Minn.—Newman vy. Springfield F. 
& M. Ins. Co., 17 Minn. 123. 

Miss.—Bacot v. Phoenix Ins. Co., 
96 Miss. 223, 50 S 729, 25 LRANS 
1226, AnnCas1912B 262. 

Mo.—Still v. Connecticut F. Ins. 
Co., 185 Mo. A. 550, 172 SW. 625; 
Walton v. Phoenix Ins. Co., 162 Mo. 
A. 316, 141 SW 11388; Anthony v. 
German American Ins. Co., 48 Mo. A. 
65; Berthold v. Clay F. & M. Ins. Co., 
2 Mo. A. 311. 

N. Y.—Hathaway v. Orient Ins. Co., 
134 N. Y. 409, 32 NE 40, 17 LRA 514 
[aff 11 NYS 414]; Cone v. Niagara F. 
Ins. Co., 60 N. Y. 619 [aff 3 Thomps. 
& C. 33]; Ennis v. Harmony F. Ins. 
Co., 16 N.. Y. Super. 516;-Perretta v. 
St. Paul F. & M. Ins. Co., 106 Misc. 
91; 174 NYS 131 faff 177-NYS 923 
mem]; Roussel v. St. Nicholas Ins. 
Co., 52 HowPr 495, 41 N. Y. Super. 
279. 

Okl.—Fidelity-Phenix F. Ins. Co. v. 
Cleveland, 57 Okl. 237, 156 P 638. 

Or.—Chrisman v. State Ins. Co., 16 
Or. 283, 18 P 466. 

Pa.—Ebensburg Bldg., etce., Assoc. 
v. Westchester F. Ins. Co., 28 Pa. 
Super. 341 [dist Stainer v. Royal Ins. 
Co., 13 Pa. Super. 25]. 

R. I.—Taylor v.,Northern Ins. Co., 
42° ROT 35.4, 010%. A238; 

Va.—tTilley v. Connecticut F. Ins. 
Co., 86 Va. 811, 11 SE 120. 

W. Va.—Ritchie County Bank v. 
Fireman’s Ins. Co., 55 W. Va. 261, 47 
SE 94. 

Alta.—Laidlaw v. Hartford F. Ins. 
Co., 10 Alta. L. 7, 29 DomLR 229, 34 
WestLR 993, 10 WestWkly 1063. 

Ont.—Agricultural Sav., etc., Co. v. 


Co. by: 


Liverpool, ete, Ins. Co. 3 Ont. L. 
127; Burton v. Gore Dist. Mut. F. 
Ins; <Co.,.14)U.. Cl#Qir Be 342° 


[a] Estoppel to deny right to sue. 
—Where an agent of an insurance 
company issuing a policy stipulat- 
ing for the payment of a loss to a 
mortgagee through a bank of which 
the agent was cashier advised that 
the policy could not be assigned by 
insured to the mortgagee, the com- 
pany is estopped to claim that the 
mortgagee cannot sue on the policy 
without an assignment, provided the 


company knew that the agent acted 
for the bank as well as for insured 
and the mortgagee in the transac- 
tion. Walton v. Phcenix Ins. Co., 
162 Mo. A. 316, 141 SW 1138. 


92. See infra § 686. 

93. Ala.—Capital City Ins. Co. v. 
Jones, 128 Ala. 361, 30 S 674, 86 
AmSR 152. 


Ark.—Burlington Ins. Co. v. Low- 
ery, 61 Ark. 108, 32 SW 383, 54 
AmSR 196. 

D. C.—Brown v. Commercial F. Ins. 
Co, -20) App: «825: 

Ga.—State Trust Co. v. Scottish 
Union, etc., Ins. Co., 119 Ga. 672, 46 
SE 855. 

Me.—Motley v. Manufacturers’ Ins. 
Co., 29 Me. 337, 50 AmD 591. 

Md.—Farmers’ F. Ins. Co. v. Baker, 
94 Md. 545, 51 A 184. 

Minn.—Maxcy v. New Hampshire 
F. Ins. Co., 54 Minn. 272, 55 NW 1130, 
40 AmSR 325. 

Miss.—Lowry v. Insurance Co. of 
North America, 75 Miss. 48, 21 S$ 
664, 65 AmSR 587, 37 LRA 779. 

N. H.—Hadley v. New Hampshire 
MD Dns ib COs, Gd) UN PEsagal tQ., 

N. D.—Travelers’ Ins. Co. v. Cali- 
fornia Ins. Co., 1 N. D. 151, 45 NW 
703, 8 LRA 769. 

Utah.—Peck v. Girard F., ete., Ins. 
ee 16 Utah 121, 51 P 255, 67 AmSR 

Wis.—Hammel v. Queen ‘Ins. Co., 
50 Wis. 240, 6 NW 805. 

[a] Interest less than face of pol- 
icy.—Where the interest of a mort- 
gagee is the only valid liability under 
a policy, all that is due thereunder 
being due to him, ‘as his interest 
may appear,” he may sue _ thereon, 
although his interest is less than the 
face of the policy. Bacot v. Phoenix 
Ins.Cor, 96: Miss. 223,.'50) S729, .25 
LRANS 1226, AnnCas1912B 262. 

94. Franklin Ins. Co. v. Wolff, 23 
Ind. A. 549, 54 NE 772. 

95. Cone v. Niagara F. Ins. Co., 
60 N. Y. 619 mem [aff 3 Thomps. & 
C. 33]; Kent v. Attna Ins. Co., 84 
App. Div. 428, 82 NYS 817; Rogers 
v. Traders’ Ins. Co., 6 Paige (N. Y.) 
583. ; 

96. Ala.—Fire Ins. Companies v. 
Felrath, 77 Ala. 194, 54 AmR 58. 

Ill—St. Paul F. & M, Ims. Co. v. 
Johnson, 77 Ill. 598. 

Ind.—4otna Ins. Co. v. Baker, 71 
Ind. 102. 

La.—Lane v. Sun Mut. Ins. Co., 35 
La. Ann. 224. 

Mich.—Hartford F. Ins. Co. v. Da- 
venport, 87 Mich. 609. 

Miss.—Scottish Union, ete., Ins. Co. 
v. Enslie, 78 Miss. 157, 28 S 822. 

Okl.—Liverpool, etc., Ins. Co. v. 
Cargill, 44 Okl. 735, 145 P 1134. 

Tex.—Georgia Home Ins. Co. v. 
Leaverton, (Civ. A.) 33 SW 579. 


486. [26C.J.] 


terests may be determined ;%? but under certain cir- 
cumstances, as for instance, where the mortgagor 
assigns to the mortgagee the balance of the insur- 
ance moneys over and above the amount of the 
mortgage, the court will not insist on the mort- 
gagor’s being joined.®’ A second mortgagee may 
sue in his own name on a policy, although the loss 
is made payable to both him and the first mort- 
gagee.°® ; 

[§ 682] ¢. Assignor and Assignee. According 
to 8 early common-law rules relating to the assign- 
ment of choses in action, the assignee of a policy 
of fire insurance cannot sue thereon in his own name 
even where insurer consented to the assignment,’ 
in the absence of an express or implied promise by 
insurer to pay the loss to the assignee.* By the 
modern rule, however, if insurer consents to: the 
assignment, the assignee may sue on the policy in 
his own name,‘ provided the assignment is in writ- 
ing. If insured makes partial assignments of sep- 
arable interests in the policy all the assignees are 
necessary parties in an action by him to recover 
thereon. The suit may be brought in the name of 
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the statute requires the action to be brought in the 
name of the real party in interest.8 If the assignor 
sues alone the court may require the assignee to 
be added as a party plaintiff,® or allow the assignee 
to intervene;?° and where insured pledges the policy 
as collateral security for a loan, but gives no as- 
signment thereof, and after loss he assigns the pol- 
icy to a third person, the latter is a necessary party 
to an action on the policy by the lender.* If the 
assignor retains’ a substantial interest in the insur- 
ance money,” or if the assignee acquires no per- 
sonal interest therein,!* the assignor may sue on 
the pelicy, and the assignee cannot do so.14 In any 
event, if an assignee has prosecuted an action pre- 
viously instituted by insured, he is bound by the 
judgment rendered therein, and hence an objection 
that insured had no right to maintain the action 
is without merit.15 

Assignment after loss. If after a loss insured as- 
signs his claim therefor under the policy, the as- 
signee may sue in the same manner and under the 
same restrictions as the assignee of any other chose 
in action.1® 


the assignor for the benefit of the 


Vt.—Powers v. New England F. 
Ins. Co., 69 Vt. 494, 38 A 148. 

W. Va.—Staats v. Georgia Home 
Ins. Co., 57 W. Va. ‘571,50 SH 815, 
4 AnnCas 541. 

Wis.—Carberry v. German Ins. Co., 
86 Wis. 323, 56 NW 220. 

97. Kent v. 4{tna Ins. Co., 84 App. 
Div. 428, 82 NYS 817; Proctor Vv. 
Georgia Home Ins. Co., 124° IN2G 
265, 32 SE 716; Williamson v. Michi- 
gan F. & M. Ins. Co., 86 Wis. 393, 57 
NW 46, 39 AmSR 906; Laidlaw v. 
Hartford F. Ins. Co., 10 Alta. L. 7, 
29 DomLRi 229, 34 WestLR 993, 10 
WestWkly 1063. 

[a] Excuse for nonjoinder. — A 
mortgagee cannot maintain an ac- 
tion on a policy payable to himself 
and the mortgagor ‘‘as their interests 
may appear,’ without making the 
mortgagor a party, although the 
mortgagor has left the state and kept 
his whereabouts unknown. Proctor 
Vv. Georgia Home Ins. Co., 124 N. C. 
265,32. SE) 716. 

Parties defendant see infra § 685. 

98. Laidlaw v. Hartford F. Ins. 
Co., 10 Alta. L: 7, 29 DomLR 229, 34 
WestLR 993, 10 WestWkly 1063 [al- 
lowing app 24 DomLR_ 884, 32 
WestLR 697, 9 WestWkly 385]. 

99. Taylor v. Northern Ins. Co., 
42 R. 1.°354, 107 A 238. 

1. See Assignments §§ 7, 189-192. 

2. Me.—Pollard v. Somerset Mut. 
F. Ins. Co., 42 Me. 221. 

N. H.—Folsom v. Belknap County 
Mut. F. Ins. Co., 30 N. H. 281. 

N. J.—Bayles v. Hillsborough Ins. 
Cont New. 163. 

N. Y.—Bodle v. Chenango County 
Mut. ind Co.) 2 Ns -¥553;) Conoveryv. 
Mutual Ins. Co., 1 N. Y. 390, How. A. 
Cas. 604 [aff 3 Den. 254]; Ripley Vv. 
A®tna Ins. Co., 29 Barb. 552; Traders’ 
Ins. Co. v. Robert, 9 Wend. ‘404; Rog- 
ers v. Traders’ Ins. Co., 6 Paige 583. 

Tex.—East Texas BF. Ins. Co. v. 
Coffee, 61 Tex. 287. 

vVt.—Powers v. New England F. 


Ins. Co., 69 Vt. 494, 38 A 148; Wood 
Vv. Rutland, ete, EB. (Ins.Co,, 3L0iVt, 
552. 


Ont.—Beemer v. Anchor Ins. Co., 
16 U. C. Q. B. 485 

Assignee of mutual policy see infra 

C8477 - 
; 3. Kingsley v. New England Mut. 
F. Ins. Co., 8 Cush. (Mass.) 393; 
Bodle v. Chenango County Mut. Ins. 
Co., 2 N. Y. 58; Jessel v. Williams- 
burgh Ins. Co., 3 Hill (NZW 882 

4. U. S.—Vancouver Nat. Bank v. 
Law Union, etc. Ins.. Co., 153 Fed. 


assignee,’ unless 


440. 
Ga.—National F. Ins. Co. v. Grace, 
106 Ga. 264, 32 SE 100. 
Iowa.—Mershon v. National Ins. 


‘| Co., 34 Iowa 87. 


Mass.—Merrill v. Colonial Mut. F. 
Ins. Co., 169 Mass. 10, 47 NE 439, 
61 AmSR 268; Bullman v. North Brit- 
ish, etc., Ins. Co., 159 Mass. 118, 34 
NE 169: Phillips v. Merrimack Mut. 
My eins:2Co..410) Cush.1350, 

Pe aii hin a v. Crossman, 177 NW 

Minn.—Newman v. Springfield F. & 
M. Ins. Co., 17 Minn. 1238. 

Mo. — Breckinridge v. 
Cent. Ins. Co., 87 Mo. 62. 

N. H.—Crafts v. Union Mut. F. Ins. 
Co., 86 N. H. 44. 

N. J.—Marts v. Cumberland Mut. 
F. Ins. Co., 44 N. J. L. 478. 

N. C.—Southern Fertilizer Co. v. 
Reams, 105 N. C. 2838, 11 SE 467. 

Oh.—Auglaize Box Board Co. v. 
Connecticut F. Ins. Co., 25 Oh. Cir. Ct. 
N.. S.. 339. 

Pa.—Marshall v. Franklin F. Ins. 
Co.,.176 Pa. 628, 35 A 204, 34 LRA 
159; Munson v. German F. Ins. Co., 
33 Pa. Super. 551. 

W. Va.—Bentley v. Standard F. 
Ins. Co., 40 W. Va. 729, 23 SE 584. 

Ont.—Mitchell v. City of London 
F. Ins. Co., 12 Ont. 706; Mechanics’ 
Bldg.,. etc, Assoc. v. Gore Dist. 
Mutt) :i0) Inge) Cont) 40nfOL& Cuni@s Be 
220; Hamilton Bank v. Western 
Assur. Co., 38 U. C..Q. B. 609; Fitz- 
gerald v. Gore Dist. Mut. F. Ins. Co., 
30 AC OO BT 97, 

5. Hubert v. Southern Live-Stock 
Ins. Co., 103 Ga. 294, 29 SE 938. 

6 German-American Ins. Co. v. 
Johnson, 4 Kan. A. 357, 45 P 972. 

7. Ga—Virginia F. & M. Ins. Co. 
v. Feagin, 62 Ga. 515. 

Ill.—New England F. & M. Ins. Co. 
v. Wetmore,. 32 Ill. 221. 

Me.—Warner v. Narragansett Mut. 
F. Ins. Co., 111 Me. 590, 90 A 706. 

Tex.—New Orleans Ins. Co. v. Gor- 
don, 68 Tex. 144, 3 SW 718. 

N. S.—Brownell vy. Atlas Assur. Co., 
31 N. S. 348. 

8. Phcenix Ins. Co. y. Carnahan, 63 
Oh. St. 258, 58 NE 805. 


American 


9. Thompson v. Equity F. Ins. Co., | 


10 OntWR 761 [app dism 17 Ont. 
L. 214, 12 OntWR 373 (app allowed 
on other grounds 41 Can. S. C. 491)]. 

10. Mountain Timber Co. v. New 
York Lumber Ins. Co., 99 Wash. 248, 
169 P 591. f 

11. Mahr v. Norwich Union F. Ins. 
Soc., 127° Ni VY. 4525428). NB 1391; 


[§ 683] d. Legal Representatives and Survivors. 


12. Lang v. Eagle Fire Co., 12 
App. Div. 39, 42 NYS 539; Mountain 
Timber Co. v. New York Lumber Ins. 
Co., 99 Wash. 2438, 169 P 591. 

{a] An assignment as collateral 
security does not preclude an action 
by the assignor. Lang v. Eagle Fire 
Co., 12 App. Div. 39, 42 NYS 539; 
Mountain Timber Co. v. New York 
puumnbes Ins. Co., 28 Wash. 243, 169 P 

13. Rossini v. Security Mut. F. 
Ins. Co., (Cal. A.) 189 P 810; Rossini 
v. St. Paul F., etc., Ins. Co., (Cal.) 
188 P 564. 

{a] MIllustrations—(1) Where in- 
sured assigrs sums due under a pol- 
icy, empowering the assignee to 
adjust the claim and apply the pro- 
ceeds in settlement of debts owing 
by insured, the assignee secures no 
personal interest, and insured re- 
mains the real party in interest and 
entitled to*sue on the policy. Ros- 
sini v. St.Paul. BF. ‘& M.~Ins.« Co:; 
(Cal.) 188 P 564. (2) Where the 
amount due is assigned merely for 
collection after loss, no adjustment 
to be made without the consent of 
insured, insured may sue as the real 
party in interest. Rossini v. Security 
pees BF’. Ins. Co.,. (Cali. A.) 189 P 

14. Peabody v. Washington Couni- 
ty (Mut. «Ins: vCo, 20%Barbs! CN. Y2.) 
339 (assignment as collateral se- 
curity). : 

15. Dahrooge v. Sovereign F. 
ee Co., 175 Mich. 248, 141 NW 

16. U. S.—Spratley v. Hartford 
ums Co., 22 F. Cas. No. 13,256, 1 Dill. 

Ala.—Ober v. Phillips-Burttoff Mfg. 
Co., 145 Ala. 625, 40 S 278; Perry v. 
Merchants’ Ins. Co., 25 Ala. 355; Cos- 
mopolitan F. Ins. Co. v. Gingold, 3 
Ala. A. 537, 57 S 266. 

Fla.—Indian River State Bank v. 
SR Ge FE. Ins. Co., 46 Fla. 2838, 35 
Phar aap ain v. Rollins, 185 Ill. A. 

Iowa.—-Gere v. Council Bluffs Ins. 
ae 67 Iowa 272, 28 NW 1387, 25 NW 


Kan.—Continental Ins. Co. y. Pratt, 
8 Kan. A. 424, 55 P 671. . 

Mich.—Watertown F. Ins. Co, v. 
Grover, etc., Sewing Mach. Co., 41 
Mich. 131, 1 NW 961, 32 AmR 146. 

Nebr. —Star Union Lumber Co. v. 
Finney,.35 Nebr. 214, 52 NW 1113. 

Oh.—Pheenix Ins. Co. v. Carnahan, 
63 Oh. St. 258, 58 NE 805. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The executor or administrator and not ah heir 
is entitled to the proceeds of a policy of insurance 
on real property on the death of insured, and the 
action should therefore be brought in the name of 
the former.17 The rule is the same where the policy 
is payable to a named person’s estate,!8 or where 
the policy runs to insured and his legal representa- 
tives.1® But where the policy is renewed after in- 
sured’s death and prior to a loss, the administrator 
eannot sue on the policy as renewed, although he 
has paid the renewal premiums.?° 

Survivors. On the death of one of the joint 
payees or assignees of a policy, the survivor is en- 
titled to sue on the policy in his own name.*! So 
on the death of one-of several tenants in common 
who have jointly taken out insurance, the survivor 
may maintain an action on the policy.2? Thus a 
surviving partner may enforce a policy issued to 
the firm on its property,?? in the absence of statute 
to the contrary.*4 

[§ 684] e In Actions against Mutual Com- 
panies. On a policy issued by a mutual company 
which insures only its members, the action should 
be brought by the member,?®> and not by an as- 
signee,?° unless by the provisions of the charter the 
assignee under an assignment approved by the com- 
pany becomes a member of the company.’? 


Va.—Astna Ins. Co. v. Aston, 122 | 552, 
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[§ 685] 2. Defendant. It has been held, on the 
one hand, that, where an interinsurance agreement 
provides that the manager may appear for the sub- 
seribers in case of action on a policy, and in their 
name defend or compromise and settle the claim, an 
insured subscriber is not required to institute sep- 
arate actions at law against the other subscribers 
for their pro rata share of the loss, but may sue 
the manager alone;?° and that in any event an action 
may be brought against an unincorporated mutual 
association in its name, its attorney in fact, and its 
members.?? But on the other hand, it has been held 
that an attorney in fact of the members, although 
having power to defend or compromise and settle, 
1s not a necessary party to an action on a policy.° 
By statute in some states, an action against an 
unincorporated mutual association may be brought 
against it in its name, rather than against the in- 
dividual members thereof.*! If a necessary party 
united in interest with plaintiff refuses to join’ with 
the latter, he must be made a defendant.32 

[§ 686] 3. Joinder.*? If two or more persons 
are named as having either a joint or a several in- 
terest in the property covered by the policy, they 
may sue thereon as joint plaintiffs,*4 although it has 
been held that, while persons having separate 
interests in the property may sue thereon in 


Ky.—Kenton Ins. Co. v. Osborne, 


Va. 327, 96 SE 772. 

Wis.—Lumbermen’s Nat. Bank v. 
Corrigan, 166 NW 650. 

Ont.—Hutchinson v. Niagara Dist. 
Muts : Ins: Co;; (390, 2C.*Q? Bi 483. 

See generally Assignments §§ 176— 
206. : 

{a] The assignor is not a neces- 
sary party if the suit is by_ the 
assignee. Indian River State Bank 
v. Hartford F. Ins. Co., 46 Fla. 283, 
35 S 228; Benesh v. Mill Owners’ 
Mut. F. Ins. Co., 103 Iowa 465, 72 NW 
674; Continental Ins. Co. v. Pratt, 
Saklants A424 265) PACT, 

[b] Failure of the assignee to sue 
in his own name does not bar a re- 
covery for his benefit by the assignor. 
7#tna Ins. Co. v. Aston, 123 Va. 327, 
96 SE 772. i 

[c] Revivor of action—If, after 
the loss, insured institutes an action 
on the policy and assigns the insur- 
ance money, reserving no substantial 
rights, the assignee becomes the real 
party in interest, and in case of the 
subsequent death or disability of in- 
sured the action must be revived in 
the name of the assignee. Phoenix 
Ins. Co. v. Carnahan, 68 Oh. St. 258, 
58 NE 805. 

Rights of assignee generally see 
supra §§ 596-600. 

17. Ga.—Queen Ins. Co. v. Peters, 
10 Ga. A. 289, 73 SE 536. 

, Ind.—Pfister v. Gerwig, 122 Ind. 
567, 23 NE 1041. ‘ 

Kan.—German Ins. Co. v. Wright, 
6 Kan. A. 611, 49 P 704. 

Mich.— Westchester F. Ins. Co. v. 
Dodge, 44 Mich. 420, 6 NW 865. 


Pa.—Farmers’ Mut. Ins. Co. v. 
Graybill, 74 Pa. 17. 

18. Norwich Union F. Ins. Co. v. 
Prude, 145 Ala. 297, 40 S 322, 8 
AnnCas 121. 

19. Germania F. Ins. Co. v. Cur- 


ran, 8 Kan. 9; Lappin v. Charter Oak 
FE. & M. Ins. Co., 58 Barb. 
325; Baldwin v. Pennsylvania F. Ins. 
Co., 206 Pa. 248, 55 A 970; Georgia 
Home Ins. Co. v. Kinnier, 28 Gratt. 
(69 Va.) 88. 

20. Beach v. Bowery F. Ins. Co., 8 
AbbPr (N. Y.) 261 note. 

21. Taylor v. Northern Ins. Co., 
42 R. I. 354, 107 A_ 238. 

22. Oakman v. Dorchester Mut. F. 
Ins. Co., 98 Mass. 57. 

23. G@akman v. Dorchester Mut. F. 
Ins. Co., 98 Mass. 57; Wood v. Rut- 
land, etc, Mut. F. Ins. Co., 


GNee Y)” 


24. Phcenix Ins. Co. v. Carnahan, | 
63 Oh. St. 258, 58 NE 805. 

25. Blanchard v. Atlantic Mut. F. 
Ins. Co., 33 N, H. 9; Nevins v. Rock- 
Sean Mut. F. Ins. Co,, 25 N. H. 

26. Folsom v. Belknap County 
Mut. EF. Ins. Co., 30. N. H. 281; Rol- 
lins v. Columbian Mut. F. Ins. Co., 
250N E200. 

27. Stimpson v. Monmouth Mut. F. 
Ins. Co., 47 Me. 379:-Barnes v. Union 
Mut. FE. Ins: Co.,.45\N:. H. 21; Shep- 
herd v. Union Mut. F. Ins. Co., 38 
N. H. 232; Folsom v. Belknap County 
Mut...) Ins. Co.,,.30, N.. H.2231;. Rol- 
lins v. Columbian Mut. F. Ins. Co., 
25 N. H. 200; Flanagan v. Camden 
Mut. Ins. Co., 25 N. J. L. 506; Mann 


v. Herkimer County Mut. Ins. Co., 
45 EW CNY pL Site 
28. Warfield-Pratt-Howell Co. v 


Williamson, 233 Ill. 487, 84 NE 706. 
Action on MLloyd’s_ policy. see 
Lioya’s Insurance [25 Cyc 1528]. 
29. Mountain Timber Co. v. Manu- 
facturing Wood Workers’ Underwrit- 
ers, 98 Wash. 167, 167 P 93. 
380. Playman v. Commercial Un- 
derwriters, 79 Or. 669, 156 P 283. 
81. Lewelling v. Manufacturing 
Wood Workers’ Underwriters, 140 
Ark. 124, 215 SW 258 (notwithstand- 
ing the policy provides a judgment 
in action against any of the mem- 
bers shall be conclusive as to the 
liability of the other members); To- 
ronto Bank vy. Manufacturers’, etc., 
Fire Assoc., 63 N. J. L. 5, 42 A 761. 
See generally Associations § 120. 
$2. Lewis v. Guardian -F.,_ etc., 
Assur. Co., 181 N. Y. 392, 74 NE 224, 
106 AmSR 557 [aff 93 App. Div. 157, 
87 NYS 525]; O’Neil v. Franklin F. 
Ins. Co., 159 App. Div. 313, 145 NYS 
432 [aff 216 N. Y. 692 mem, 110 NE 
1045 mem]; Ampersand Hotel Co. v. 
Home Ins. Co., 62 Mise. 116, 115 NYS 
1108; Great Western Compound Co. 
vy. AStna Ins. Co., 40 Wis. 378. 


33. Joinder of causes of action 
see supra § 662. : 
34. U. S.—Royal Ins. Co. v. Miller, 


199 U. S. 353, 26 SCt 46, 50 L. ed. 

226. ‘ 
Ind.—Home Ins. Co. v. Gilman, 112 

Ind. 7, 13 NE 118; Continental Ins. 


Co. v. Bair, 65 Ind: A. 502, 114 NE 

763, 116 NE 752. ; 
Towa.—Graves v. Merchants’, etc., 

Ins. Co., 82 lowa 637, 49 NW 65, 31 


31 Vt. AmSR 507. 


51 SW 306, 21 KyL 330. 

La.—McClelland v, Greenwich Ins. 
Co.,. 107 La. 124. 39°S "697. 

Md.—Firemen’s Ins. Co. v. Floss, 
67 Md. 403, 10 A 139, 1 AmSR 398. 

Mass.—Tate v. Citizens’ Mut. B&. 
Ins. Co., 13 Gray 79. 

Mich.—Monaghan y. Agricultural 
F. Ins. Co., 53 Mich. 238, 18 NW 797; 
Castner v. Farmers’ Mut. F. Ins. Co., 
46 Mich. 15, 8 NW 554. 

Minn.—Kausel v. Minnesota Farm- 
ers’ Mut. F. Ins.:Assoc., 31 Minn, 17, 
16 NW 430, 47 AmR 776. 

Mo.—Farmers’ Bank vy. Manchester 
setts Con. 106 Mo, cAt 9544/30" Swi 

N. Y.—Winne v. Niagara F. Ins. 
Co., 91 N. Y. 185, 16. NYWklyDig 105 
{aff 25 Hun 563, 183 NYWklyDig 332]; 
Besant v. Glens Falls ins. Co., 72 
ADD, DiVece (6) 76s NOYISs ob. 

Oh.—F'armers’ Mut. F., ete, 
Co. v. Ward, 24 Oh. Cir, Ct. 156. 

Pa.—Manhattan Ins. Co. v. Web- 
ster) 59 (Pa.722%, 98" AmD""332! 

Tenn.—Hobbs v. Memphis Ins. Co., 
1 Sneed 444, 2 

Tex.—Lion Ff. Ins..Co. v. Heath, 29 
exe LGivas Ae 203, OOF No ODE 

Vt.—Williams Mfg. Co. v.. {nsur- 
ance Co. of North America, 85, Vt. 
282, 81 A 916; Davis v. New England 
AIS. (COne TONG A hie oon An ad Oe 

Wash.—Hedican vy. Pennsylvania F, 
Ins. Co., 21 Wash. 488, 58 P 574. 

N. S.—Harrison v. Western Assur. 
Co., 35 N. S. 488 [app allowed 33 
Canny S. "Cal 473 1% 

[a] Husband and wife.—A wife is 
properly joined with her husband as 
a party plaintiff in an action on a 
policy covering community property. 
Hedican v. Pennsylvania F. Ins. Co., 
21 Wash. 488, 58 P 574. 

[b] Mortgagor and mortgagee (1) 
may join in an action on a policy 
issued to the former and payable to 
the latter as his interest may ap- 
pear (Farmers’ Bank v. Manchester 
Assur. Co., 106 Mo. A. 114, 80 SW 
299: Lewis v. Guardian F., etc., 
Assur. Co., 181 N. Y. 392, 74° NE 224, 
106 AmSR 557 [aff 93 App. Div. 157, 
87 NYS 525]; Winne v. Niagara F. 
Ins. Co., 91 N. Y. 185, 16 NYWklyDig 
105 [aff 25 Hun 563, 13 NYWklyDig 
332]. To same effect Royal Ins. Co. 
v. Miller, 199 U. S. 353, °26 SCt 46, 
50 L. ed. 226), (2) where the total 
loss exceeds the amount of the en- 
cumbrance (Continental Ins. Co. y. 
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equity,®> they cannot do so at law.** If a policy issues 
to several persons jointly, all must join in an action 
thereon ;37 but after an assignment of the policy, 
the assignor cannot be joined with the assignee as 
If one of several persons insured trans- 
fers his entire interest in the propery to the other 
before a loss, they cannot maintain a joint action 
on the policy ;?® but where an undivided interest in 
insured property is transferred, and insurer con- 
sents that the policy remain good to insured and 
the alienee, but there is no assignment of the policy, 
insured and the alienee, even though not entitled 
to join in an action at law on the policy, may sue 
If two persons are jointly interested 
in the claim under a policy, they may be joined 
as plaintiffs in an action thereon.*? 

Defendants. Insurers who are jointly lable under 
the same policy may be joined as defendants in an 


plaintiff.?8 


in equity.*° 


Bair, 65 Ind. A. 502, 114 NE 768, 116 
NE 752). 

{c] Partners.—(1) All the part- 
ners may join in an action on a pol- 
icy issued to the firm (Lion F. Ins. 
Co. v. Heath, 29 Tex. Civ. A. 208, 
68 SW 305), (2) although one of 
them is a merely nominal partner, 
having no interest in the property 
(Lion F. Ins. Co. v. Heath, supra). 
(3) If, after the issuance of a policy 
to a partnership, a new partner is 
admitted, the new member cannot be 
joined as a plaintiff in an action by 
the firm on the policy. Firemen’s 
Ins. Co. v. Floss, 67 Md. 403, 10 A 
139, 1 AmSR 398. 

35. Beebe v. Ohio Farmers’ Ins. 
Co., 93 Mich. 514, 538 NW 818, 32 
AmSR 519, 18 LRA 481; Mercantile 
Ins. Co. v. Holthaus, 43 Mich. 423, 5 
NW 642. 

36. Des Moines State Ins. Co. v. 
Belford, 2 Kan. A. 280, 42 P 409. 

37. Monaghan v. Agricultural F. 
Ins. Co., 53 Mich. 288, 18 NW 797; 
Besant v. Glens Falls Ins. Co., 72 
App. Div. 276, 76 NYS 35; Davis v. 
New England F. Ins. Co., 70 Vt. 217, 
39 A 1095. 


{a] Insurance as interest may ap- 
pear.—(1) A policy insuring two 


parties “as interest may appear’’ con- 
stitutes a joint contract, and both 
parties must join in an _ action 
thereon. Besant v. Glens Falls Ins. 
Gort 7.2) App... (Div.-/2,76,., 10 INS) BOK 
(2) But a policy insuring an owner 
ana a building contractor “as in- 
terest may appear” constitutes a sev- 
eral contract on which either may 
sue without joining the other. Sulli- 
van vy. Spring Garden Ins. Co., 3¢ 
App. Div. 128, 54 NYS 629. 

38. Michael v. St. Louis Mut. F. 
Ins. Co., 17 Mo. A. 23. 

39. Murdock v. Chenango County 
Mut. Ins. Co., 2 N. Y. 210; Howard v. 
Albany Ins. Co., 3 Den. (N. ¥.) 301. 


40. Bodle v. Chenango County 
Mut. Ins. Co., 2 N. Y. 53. 
41.. Ark.—Burlington Ins. Co. v. 


Lowery, 61 Ark. 108, 32 SW 388, 54 
AmSR 196. 

La.—McClelland v. Greenwich Ins. 
Co., 107 La. 124, 31 S 691. 

Minn.—Ermentrout v. American F, 
Ins. Co., 60 Minn. 418, 62 NW 543. 

Mo.—Farmers’ Bank v. Manchester 
Assur. Co., 106 Mo. A. 114, 80 SW 
299; Anthony v. German American 
. Ins. Co., 48 Mo. A. 65. 


N. Y.—Lasher v. Northwestern 


Nat... Ins, Co.,..18, Hun. 98, .Laff 55 
HowPr 324]. 

Tex.—Georgia Home Ins. Co. v. 
Leaverton, (Civ. A.) 33 SW_ 579; 


Alamo F. Ins. Co. v. Schmitt, 10 Tex. 
Civ. A. 550, 30 SW 833% 
Wash.—Mountain Timber Co. v. 
Lumber Ins. Co., 99 Wash. 243, 169 
59h: 
Wis. --—- Great Western Compound 
Co. v. Adtna Ins. Co., 40 Wis. 373. 
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[§ 687] 


or Petition—a. 


B. C.—Trites-Wood Co. v. Western 
Assur,...Co,;, 15, B.C. _ 405. 

42. Szymkus v. Eureka F. & M. 
Ins. Co., 114 Ill. A. 401. 

43. Germania F. Ins. Co. v. Boy- 
mite 2 Wall. (U.S. 438, "20" Iu: ved: 
442. 

44. Girard F. & M. Ins. Co. v. 
Bankard, (Md.) 69 A 415; Henderson 
v. Maryland Home F. Ins. Co., 90 
Md. 47, 44 A 1020. 

45. See Insurance. 

46. Hilburn v. Phcenix Ins. 
129 Mo. A. 670, 108 SW 576. 

[a] Location of property when 
destroyed.—A petition must allege 
that the property destroyed was at 
the time of its destruction in the 
county in which the action is 
brought, that being a necessary alle- 
gation to show jurisdiction. Hilburn 
v. Phoenix Ins. Co., 129 Mo. A. 670, 
108 SW 576. 

47. See passim §§ 688-700. 

48. Germania F. Ins. Co. v. Lieber- 
man, 58 Ill. 117;.Simmons v. West 
Virginia Ins. Co., 8 W. Va. 474. 

Variance as to date see infra § 719. 


Co: 


49. See cases infra this note, and 
§ 690. 
[a] An oral agreement forming 


the basis of insurance against loss 
by fire must be set forth in the com- 
plaint in an action thereon. Law v. 
Northern Assur. Co. of London, (Cal.) 
132 P 590 (a complaint which alleges 
that defendant insured plaintiff and 
issued covering notes, and that the 
conditions of the notes and the gen- 
eral policy of insurance: therein re- 
ferred to were complied with, at- 
tempts to state a cause of action on 
the notes, and does not state a cause 
of action on a parol contract of 
insurance). 

{[b] ‘Time of expiration.—A direct 
averment of the time of expiration of 
the policy is not essential where the 
policy is made an exhibit to the com- 
plaint and the time appears therein, 
A®tna Ins. Co. v. Strout, 16 Ind. A. 
160, 44 NE 934. 

{c] Iron-safe clause.—In alleging 
performance or waiver, the condition 
known as the “iron-safe clause” may 
be referred to by that name without 
setting forth its provisions. Cohen 
v. Home Ins. Co., 30 Del. 122, 102 A 621. 


50. See infra § 689. 
51. See cases infra this note. 
[a] Sufficienty of description.— 


(1) The complaint need not be more 
specific than the policy in the de- 
scription of the property. Aurora F, 


Ins.. Co. v.. Johnson, 46 Ind. 315; 
American Cent. Ins. Co. v. Nunn, 
(Tex. Civ. A.) 79 SW 88. (2) Where 


the policy covers bales of cotton 
owned by plaintiff anywhere in the 
state, the complaint need not idenfify 
destroyed bales by tag number or 
other physical means. Liverpool, etce., 
Ins. Co., Ltd. v.’ Jones, (Tex. Civ. A.) 
197 SW 736. 
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action thereon;*? and insurers who are severally \ia- 
ble under the same policy may be joined as defend- 
ants by consent.t? 
H. Process. 
utes have been enacted which specially regulate 
process in actions on fire insurance policies,** proc- 
ess 1n such actions is ordinarily governed by stat- 
utes and rules of law relating to actions on insur- 
ance policies generally.4> 

[§ 688] I. Pleading—l. Declaration, Complaint, 
In General. 
jurisdictional facts,** the declaration, complaint, or 
petition on a contract of fire insurance should or- 
dinarily allege the making of the contract,*? the 
date 48 and the terms thereof,*®? and the considera- 
tion therefor,®° describe the property insured *1 and 
identify the property destroyed with the property 
covered by the contract,®>? state the amount of the 


While in some states stat- 


In addition to alleging 


action for insurance on a retail stock 
of merchandise need not be accom- 
panied by an itemized list, it being 
impossible to make a correct inven- 
tory where stock is constantly chang- 
ing. German Ins. Co. v. Pearlstone, 
18 Tex. Civ. A. 706, 45 SW 832. (4) 
The petition, although merely giving 
the description of the property as 
in the policy, instred’s books of ac- 
count being burned, and he being 
unable. to produce an itemized list of 
ae pre is ache ee American 
ent, Ins. Co. v. Nunn, (Tex. Civ. A. 
tA See oe : ) 
vt, al.—Allen vy. Home Ins. eS 
mite wee 65. P-1388. rare 
ill.—Potomac Ins. Co. v. 
118 Tl, A. 349. Bese 
nd.—Ajtna Ins. Co. v. 
Ind. 513. Nile Sain 
Iowa.—Martin v. Farmers’ Ins. Co., 
84 Iowa 516, 51 NW 29. 
Mich.—Dove v. Royal Ins. Co., 98 


Mich, 122, 57 NW 30. 
Mo.—Wright vy. Bankers’, etc., 
Rown- Mute. ins. Co. = Tau hlo wae 


365; Summers vy. Home Ins, Co. 
Mo, 521, ate 

Okl.—-American Cent. Ins. Co. v. 
Boule, ee P 714; Germania F. Ins. 

One arringer, 43 Okl. .279, 2 
Plo2z6. eevee 

Pa.—Erb v. Diamond Mut. F. Ins. 
Co. /24- Pa Dist 1016. 

Tex.—Aitna F. Ins. Co. v. Brannon, 
(Civ. A.) 81 SW 560. 

Vt.—Powers v. New England F. 
Ins. Co. 68, Vitl-390; 35 AC 3en- 

{a] Location of property.—(1) If 
the property is insured only while 
in 4 particular place, as in a de- 
scribed building, the complaint must 
allege that it was in that place when 
destroyed. Arnold v. American Ins. 
Co., 148 Cal. 660, 84.-P 182, 25 LRANS 
6; Lesh v. Rock Creek Tp. Farmers 
Mut. Ins. Co., (Ind. A.) 120 NE 391: 
Hilburn v. Phenix Ins. Co., 129 Mo. 
A. 670, 108 SW 576; Wright v. Bank- 


ens; etc.,, Muth lh. inSn. Co. pV pero: 
A. 365; American Cent. Ins. Co. v. 
Boyle, -(Okl.) 171 P..714;.. German- 


American Ins. Co. v. Lee, (Okl.) 151 
P 642; Miller v. Connecticut F. Ins. 
Co., 47 Okl. 42, 151 P 605; Germania 
F. Ins. Co. v. Barringer, 43 Okl. 279, 
142 P 1026; Powers v. New England 
BH.  INSie Conn 68icuV ty 290 cad Aue S3be 
Cooledge v. Continental Ins. Co., 67 
Weta) 430) An e798. (2) Thus; if\'a 
complaint to recover for a loss of 
farming utensils, buggies, etc., under 
a policy insuring them while in a 
described building, alleges that the 
property was not destroyed there, 
but does not allege that the building 
was the usual place of keeping it or 
that it had been taken therefrom in 
ordinary use, it is insufficient as fail- 
ing to show that the property was 
covered by the policy. Lesh v. Rock 
Creek Tp. Farmers’ Mut. Ins. Co., 


(3) A petition in ansupra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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insurance,°? allege an insurable interest in insured 
both at the time the contract was made and at the 
tume of the loss,®* aver the performance of all con- 
ditions precedent on the part of insured,®> and 
allege a loss within the life of the contract,°® and 
the damage suffered,®’ and aver that it has not been 
paid.’ If a complaint contains these allegations, 
it is generally sufficient ;5® otherwise not.®° 
eral count in assumpsit is not a sufficient declara- 
tion on an express contract of insurance,®! in the 
absence of statute providing otherwise ;° but where 
the loss has been adjusted, and insurer has accord- 


(3) Allegations held sufficient. Rau- 
let v. Northwestern Nat. Ins. Co., 157 
Cal. 213, 107 P 292; Potomac Ins, Co. 
vy. Atwood, 118 Ill. A. 349; Young v. 

ueen Ins. Co. of America, (Mo. A.) 
201 SW 940; Pence v. Mercantile 
Town Mut. Ins. Co., 106 Mo. A. 402, 
80 SW 746; German-American Ins. 
Co. v.. (Lee, 51 Oki. 28, 151° P 642. 
(4) Where the policy was ambigu- 
ous as to whether the property was 
insured only while in a_ specified 
building, a complaint which alleges 
that the property was located on the 
premises described in the policy is 
good as against demurrer, although 
it does not allege the property was in 
the building. Queens Ins. Co. v. 
Delphi Strawboard Co., (Ind. A.) 128 
NE 697. 

[b] Mistake as to location.—A 
statement of claim is insufficient 
where the property insured is de- 
scribed in the policy as located in a 
township, and the statement avers 
that the description was ‘‘an error, 
as the said barn is situated in Cone- 
wago township,” without averring 
that the misdescription was a mutual 
mistake, or that plaintiff was igno- 
rant thereof, or that defendant knew 
the real location when the policy was 
issued. Erb v. Diamond Mut. F. Ins. 
Co., 24 Pa. Dist. 1016. 

[ec] Consent to removal.—aA state- 
ment averring that goods insured in 
one building were removed to an- 
other on the same premises, and that 
the policy was sent to defendant’s 
agent, with notice of such removal 
and a request that he indorse it on 
the policy; that he attached an 
amended form to the policy, but in- 
advertently neglected to change the 
description of the building, and that 
this oversight was not discovered un- 
til after the fire, is defective in that 
it fails-to allege any duty, obliga- 
tion, or promise of the agent to 
transfer the insurance to another 
building, or any acquiescence on his 
part in such removal, or to aver that 
the amended form was intended to 
allow the removal of the goods. Kolb 
v. London Assur. Corp., 14*°Pa. Dist. 
176. 

Cross references: ar 
Pleading performance of conditions 

concerning property see infra § 693. 
Variance between complaint and pol- 

icy see infra §§ 690, 719. 

53. Germania Ins. Co. v. Johnson, 
46 Ind. 331; Aurora F. Ins: Co. v. 
Johnson, 46 Ind. 315; Wittkowsky v. 
American Ins. Co., 79 Mo. A. 501. 


54, See infra § 691. 

55. See infra §§ 693-696. 

56. See infra § 697. 

57. See infra § 698. 

58. See infra § 699. ; 

[a] Release.—Complaint was held 


to show that a previous release did 
not include the liability sought to 
be enforced. Moore v. Hibernia Ins. 
Co., 9 La. A. (Orleans) 94. 
59, Cal.—Clark v. Phoenix Ins. Co., 
36 Cal. 168. 
Ga.—Commercial Bank v. Atlas 
Assur. Co., 146 Ga. 296, 91 SE 69. 
Ind.—Ohio Farmers’ Ins. Co. Vv. 
Bell, 51 Ind. A. 377, 99 NE 812. 
Mass.—Boston Universalists  Sec- 
ond Soc. v. Royal Ins. Co., 221 Mass. 
518, 109 NE 384, AnnCas1917E 491. 


_ised to pay such sum on 
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by statute.®4 


A gen- 


Mich.—Keating v. Patrons’ Mut. F. 
Ins. Co., 160 Mich. 648, 125 NW 713; 
Lum y. U. S. Fire Ins. Co., 104 Mich. 
397, 62 NW 562. 

Mo.—Rogers v. Shawnee F. Ins. 
Co., 182 Mo. A. 275, 111 SW 592; Sisk 
v. American Cent. F. Ins. Co., 95 
Mo. A. 695, 69 SW 687. 

Mont.—Daniels v. Andes Ins. Co., 
2 Mont. 78. 

N. Y.—Walrath v. Hanover F. Ins. 
Co., 216 N. Y. 220, 110 NE 426. 

Oh —Hughs v. Farmers’ Ins, Co., 4 
rae Dec. (Reprint) 412, 2 ClevLRep 


Tex.—Underwriters’ Fire Assoc. v. 
Henry, (Civ. A.) 79 SW 1072. 
Wash.—Madigan v. West Coast F. 


ae Ins. Co., 3 Wash. 454, 28 P 
ic 
60. See passim §§ 688-700. 


61. Rochester German Ins. Co. v. 
Heffron, 89 Ill. A. 659 [aff 220 Ill. 
514, 77 NE 262]; Concordia EF. Ins. 
Co. v. Heffron, 84 Ill. A. 610; Hersey 
v. Northern Assur. Co., 75 Vt. 441, 
5EPVAT oO: 

62. Hersey v. Northern Assur. Co., 
75 Vt. 441, 56 A 95. 

[a] Sufficiency of declaration in 
assumpsit.—(1) A count alleging 
that defendant, being indebted to 
plaintiff in a sum named by reason 
of having become an insurer of his 
property against loss by fire and the 
subsequent loss of the property by 
fire without plaintiff’s fault, prom- 
demand, 
and that, although requested, it re- 
fuses to do so, is sufficient. Hersey 
v. Northern Assur. Co., 75 Vt. 441, 
56 A 95. (2) A declaration setting 
forth a policy, showing a contract 
by which the loss was ‘to be paid 
sixty days after proof’ thereof, 
sufficiently alleges a promise to pay. 
Fowers v. New England F. Ins, Co., 
69 Vt. 494, 38 A 148. 

63. Manchester F. Assur. Co. v. 
Fitzpatrick, 120 Ill. A. 535. 

64. Union Mar. Ins. Co. Vv. 
Charlie’s Transfer Co., 186 Ala. 443, 
65 S 78; Riley v. Adtna Ins. Co., 80 


W. Va. 236, 92 SE 417, LRA1917E 
983. 

[a] Automobile insurance. — A 
policy insuring an automobile 
against destruction or damage by 


fire, against theft, and against perils 
of transportation igs nevertheless a 
fire policy, and in an action for dam- 
age by fire, it should be declared 
on in the statutory form. Union 
Mar. Ins. Co, v. Charlie’s Transfer 
@o;,. 186) Alas 443; 65) 'S_- 78.75 See. gen- 
erally Automobile Insurance 6 C. J. 


867. 

{[b] Substantial compliance with 
the statutory form (1) is sufficient. 
Royal Exch. Assur. v. Almon, 202 
Ala. 374, 80 S 456; National Union 
F. Ins. Co. v. O’Rear, 16 Ala. A. 593, 
80 S 167; Riley v. A#tna Ins., Co., 80 
W. Va. 236, 92 SE 4171, LRA1917E 
988. (2) A declaration not intended 
to be drawn after the statutory form 
is nevertheless sufficient if it sets 
forth the cause of action by aver- 
ments equivalent to those prescribed 
by the statute, although it may be in- 
sufficient as a common-law declara- 


tion. Travis v. Peabody Ins. Co., 28 
W. Va. 583, : 
{c] Surplusage in form.—A’ com- 


plaint to recover for a loss by fire is 
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ingly promised to pay insured a fixed sum, the 
common counts are sufficient.® 
form of the declaration or complaint is prescribed 


In some states the 


[§ 689] b. Consideration; Premium and Assess- 
ments. Plaintiff should alleze a consideration for 
the contract of insurance.*5 
tions in the policy are not a part of the considera- 
tion, they need not be alleged as such.®® 

[§ 690] c. Setting Out or Annexing Policy and 
Accompanying Documents. In the absence of stat- 


But since the condi- 


sufficient, although it omits the 
statutory words, “and other perils in 
the policy of insurance mentioned,” 
since such words are useless where 
the loss was by fire alone. Royal 
Exch. Assur. v. Almon, 202 Ala. 374, 
80 S 456. 

65. Ind.—Ohio Farmers’ Ins. Co. 
v. Stowman, 16 Ind. A. 205, 44 NE 
558, 940. 

Mo.—Swift v. Central Union F. 
Ins, Co., 279 Mo. 606, 216 SW 935; 
Swift v. Central Union F. Ins: Co.. 
202 Mo. A. 419, 217 SW 1003. 

Nebr.—Western Horse, etc., Ins. 
one v. Scheidle, 18 Nebr. 495, 25 NW 

N. Y.—Sullivan v. Spring Garden 
io Co., 34 App. Div. 128, 54 NYS 

Oh.—Kehm vy. Insurance Co., 28 Oh. 


| Gir.Cts 839. 


R. I.—Whipple v: U. S. Fire Ins. 
Co., 20 R: I. 260, 38 A 498. 

Tex.—Fire Ins. Assoc. v. Miller, 2 
Tex. At a@iv. ICas.ws.33.2. 

Wis.—River Falls Bank v. Ger- 
man American Ins. Co., 72 Wis. 535,: 
40 NW 506. 

{a] Consideration is sufficiently 
alleged where the complaint avers 
and the policy states that in con- 
sideration of the premium defendant 
insured plaintiff and another person 
named as interest might appear. 
Sullivan v. Spring Garden Ins. Co., 
34 App. Div. 128, 54 NYS 629. 

[b] Aider by exhibit.—(1) A di- 
rect averment of the consideration 
is not essential where the policy 
is made an exhibit to the complaint 


and ! the consideration appears 
therein. Adtna Ins. Co. v. Strout, 16 
Ind. A. 160, 44 NE 934. (2) But a 


petition on an oral contract of in- 
surance alleging that the contract 
was on the same terms, so far as ap- 
plicable, as those embraced in a cer- 
tain writing executed by plaintiff and 
defendant and set out at length does 
not sufficiently allege a consideration, 
although the writing set out ex- 
presses consideration. Swift v. Cen- 
tral Union F. Ins. Co., 202 Mo. A. 419, 


ne 1003. See generally infra 
[c] Payment of assessments.— 


(1) Where a declaration alleges in a 
general way the performance of all 
conditions, it need not allege that 
insured agreed to pay certain assess- 
ments in addition to cash premiums, 
the agreement to pay which was 
made a condition of the _ policy. 
Whittle v. U. S. F. Ins, Co., 20 R. L. 
260, (38blA2s 498. (2) A complaint 
against a mutual association aileg- 
ing that defendant agreed to insure 
plaintiff in consideration of his pay- 
ing any amount assessed against 
him, in proportion to the amount of 
his insurance, for the benefit of any 
member of the association who 
should sustain a loss by fire, and that 
plaintiff has performed all the con- 
ditions required to be performed by 
him, is not defective for failure to 
allege a payment of the premium, an 
agreement to pay, a definite under- 


standing in regard to credit, or a 
waiver of the premium. Posey 
County F. Assoc, v. Hogan, 37 Ind. 


A. 573, 77 NE 670. 
66. Lockwood v. Middlesex Mut. 
Assur. Co., 47 Conn. 553. 
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ute providing otherwise,®’ the policy, or so much 
thereof as pertains to the obligation whose breach 
should be set out either in the 
body of the declaration or complaint, at least ac- 
cording to its legal effect, or by way of exhibit.®§ 
Circumstances may excuse compliance with this 
rule;°° and the policy may be treated as attached to 
the declaration or complaint or filed therewith, al- 
though not so in fact, where insurer issues but one 
form of policy and makes no specific and timely 
In an action on an oral contract of 
insurance, complete in all its terms but to be evi- 
denced by a policy which insurer agreed to but did 
not issue before loss, the terms of the policy need 
not be set out, nor need a copy of it be attached 
to or filed with the declaration or complaint, since 
the policy is not the foundation of the action;7 
and the rule is the same where insurer delivers the 
Neither is it necessary to 
set out any collateral agreements or stipulations 
which do not constitute an essential part of the 
Thus, it is not necessary to set out the 


is complained of, 


objection.”° 


policy after the loss.72 


contract.7* 


67. See statutory provisions. 

[a] Conditions need not be set 
forth under a statute (1) making 
the general counts in assumpsit a 
sufficient declaration (Hersey v. 
Northern Assur. Co.,.75 Vt, 441, 56 A: 
95); (2) or providing that the com- 
plaint shall contain a statement of 
all the facts constituting the cause 
of action in ordinary and concise lan- 
guage (Helvetia Swiss F. Ins. Co. v. 
Edward P. Allis Co., 11 Colo. A. 264, 
63uP 242). 

68. U. S.—Cross v. Home Ins. Co., 
154 Fed. 679. ‘ 

Ga.—Southern Mut. Ins. Co. v. 
Turnley, 100 Ga. 296, 27 SE 975. 

Ill.—Germania F. Ins, Co. v. Lie- 
berman, 58 Ill. 117; Rochester Ger- 
man Ins. Co. v. Heffron, 89 Ill. A, 
659 [aff 220 lll. 514, 77 NE 262]. 

Ind.—Indiana Ins. Co. v. Hartwell, 
100 Ind. 566; Western Assur. Co, v. 
Pree 18 Ind. A. 449, 48 NE 


Md.—Caledonian Ins. Co. vy. Traub, 
80 Md. 214, 30 A 904. 

Mo.—Sharp v. Niagara F. Ins. Co., 
164 Mo, A. 475, 147 SW 154; Mc- 
Honey v. German Ins, Co., 37 Mo. A. 
218. 

N. Y.—Sullivan v. Spring Garden 
Ins. Co., 34 App. Div. 128,54 NYS 629. 

i Union Assur. 
Co. v. Dunbar, 7 Tex. Civ. A. 418, 26 
SW 628. 

Wash.—Emigh v. State Ins, Co., 3 

Wash. 122, 27 P 1063. 


W. Va—Bowling v. Continental 
Ins. Co., 103 SEH 285. 
[a] Code provisions. — In some 


states the code provides that, where 
a cause of action is founded on an 
instrument for the payment of money 
only, plaintiff may set out a copy 
of the instrument and state that a 
specified sum is due him thereon 
from the adverse party, which he 
claims, and that such allegation is 
equivalent to setting forth the in- 
strument according to its legal ef- 
fect. Sullivan v. Spring Garden Ins. 
Co., 34 App. Div. 128, 54 NYS 629. 
{[b] Conditions of policy.—(1) 
Where it appears from the complaint 
that the contract contains conditions 
with which insured was required to 
comply, the policy must be set out 


either in hec verba.or according 
to its legal effect. Cross v. Home 
Ins. Co., 154 Fed. 679. (2) However, 


a petition, which, without setting 
forth any of the conditions of the 
policy, alleges the contract of in- 
surance, the loss by fire, and the 
amount of ioss, and states that as 
soon as the fire occurred plaintiffs 
gave defendant notice of the loss, 
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plaint."® 


and within the time prescribed by 
the policy made due proof of loss 
as provided thereby, and have in all 
things fully compliea with all the 
terms, conditions, and provisions of 
the agreement and policy, does not 
wholly fail to state a cause of action, 
so that its defects are waived by an- 
swer to the merits, after the overrul- 
ing of a demurrer, and cannot be re- 
raised by objection to the introduc- 
tion of evidence. Sisk v. American 
Cent. F. Ins. Co., 95 Mo. A. 695, 69 
SW 687. 

{c] An amended complaint is bad 
where no copy ofthe policy is filed 
with it, although a copy was filed as 
an exhibit with the original com- 
plaint. Western Assur. Co. v. Mc- 
Carty, 18 Ind. A. 449, 48 NE 265... 

69. Security Ins. Co. y. Slack, 183 
Ill. A. 579; Hartford Nat. F. Ins. Co. 
v. Strebe, 16 Ind. A. 110, 44 NE 768. 

[a]. Thus, the fact that the policy 
is in the hands of insurer, who re- 
fuses to deliver it to insured, is suf- 
ficient excuse for failure to set out 
a copy thereof in the complaint. 
National Fire Ins. Co. v. Strebe, 16 
Ind. A. 110, 44 NE 768. 

70. Nugent v. Rensselaer County 
Mut. F.ilns; Co.; 106 App. Diy..308, 
94 NYS 605; West Rockingham Mut. 
F, Ins. Co. v. Sheets, 26 Gratt. (67 
Va.) 854. 


71. New England F., etc., Ins. Co. 
v. Robinson, 25 Ind. 536; Western 
Assur. Co. v. McAlpin, 23 Ind. A. 


220, 55 NE 119, 77 AmSR 423; Duff 
v. Philadelphia F. Assoc., 129 Mo. 
460, 30 SW 1084 [rev 56 Mo. A. 355 
(foll Trask v. German Ins. Co., 58 
Mo. A. 481)]; King v. Phoenix Ins. 
Co., 101 Mo. A. 168, 76 SW _ 55. 

Setting out terms of oral contract 
of insurance see supra § 688 note 
49 [a]. 

72. Ganser v. Fireman’s Fund Ins. 
Co., 34 Minn. 372, 25 NW 943. 

73. East -Texas F. Ins. Co. v. 
Dyches, 56 Tex. 565; Powers v. New 
England F. Ins. Co., 68 Vt. 390, 35 A 
$31; Farrell v. American Employers’ 
Liability Ins. Co., 68 Vt. 1386, 34 A 
478; Cooledge v. Continental Ins. Coax, 
67 Vt. 14, 30 A 798; Simmons v, 
West Virginia Ins. Co., 7 W. Va. 474; 
Troy F.,Ins. Co. v. Carpenter, 4 Wis. 


0. 

74, U. S.—Connecticut ‘Mut. L. 
Ins. Co. v. McWhirter, 73 Fed, 444, 
19 CCA 519. 

Cal.—Tischler vy. California Farm- 
ers’ Mut. F. Ins. Co., 66 Cal. 178, 4 
PAGO? 

D. C.—Jacobs v. National L. Ins. 
Co:,. 84Dz'C. 2682 

T1l’—Phenix Ins. Co. v. Stocks, 149 
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application, even though it contains stipulations on 
the part of insured,’* unless by the terms of the 
policy such stipulations in the application are inecor- 
porated into and made a part of the policy.*® 
need the by-laws of the insurer be set out, although 
they are attached to the policy.7¢ 
is made an exhibit, its terms constitute part of the 
pleading for the purposes of the suit,’7 although 
the contrary has been held under a code provision 
that the complaint shall contain a statement of all 
the facts constituting the cause of action in ordi- 
nary and congise | language.7§ 
the policy was in the standard form makes the 
form prescribed by statute a part of the com- 
In case of variance between the allega- 
tions of the complaint and the provisions of the 
policy filed therewith, the latter must control.%? 

[§ 691] d. Insurable Interest.*+ 
that the declaration or complaint allege that insured 
was possessed of an insurable interest in the sub- 
ject matter of the insurance,®? and as the insurable 


Nor 


Where a policy 


So an os that 


It is essential 


Ill. 319, 36 NE 408 [aff 40 Tll. A. 
64]; New England &. & M. Ins. Co. 
v. Wetmore, 32 Ill. 221; Herron v. 
ReoriayM..& FE. Ins. Co. 28 lia eens 
81 Amp 272. 

Ind.—Pheenix Ins. Co. v. Stark, 120 
Ind. 444, 22 NE 413; Penn Mut. L. 
Ins. Co. v. Wiler, 100 Ind. 92, 50 
AmR 769; Continental L. Ins. Co. v. 
Kessler, 84 Ind. 310; Mutual Ben. L. 
Ins. Co. vy. Cannon, 48 Ind. 264; Com- 
monwealth’s Ins. Co. v. Monninger, 
18 Ind. 352; Indiana Farmers’ Live 
Stock Ins. Co. v. Byrkett, 9 Ind. A. 
443, 36 NE 779; Phenix Ins. Co. v. 
Lorenz, 7 Ind. A. 266, 34 NE 495. 

N. C.—Britt v. Mutual Ben. L. Ins. 
Cox 10S5'ENS Ce LTS; 20) Si SoG. 

Va.—Morotock Ins. Co. v. Fostoria 
Novelty Co., 94 Va. 361, 26 SE 850. 

75. Cowan v. Phenix Ins. Co., 78 
Cal. 181, 20 P 408; Gilmore v. Ly- 
coming F. Ins. Co., SoM Caho 123 
Throcp v. Nerth American F. Ins. 
Co., 19 Mich. 423. Compare Moro- 
tock Ins. Co. v. Fostoria Noveity Co., 
94 Va. 361, 26 SE 850 (the declara- 
tion need not set out affirmative war- 
ranties in the application, although 
it is referred to in the policy as part 
of the contract of insurance). 

76. Troy F. Ins. Co. v. Carpenter, 


4 Wis. 20. 

77. A@tna~ Ins. Co. v. Strout, 16 
Ind. A. 166, 44 NE 934; Hudson v. 
Scottish Union, etce., Ins. Co., 110 
Ky.) 722). (62) -SW 5037 023 aK ys 286s 
Castell v. Woodcock, 121 NYS 585; 
Bowling v. Continental Ins. Co., (W. 
Va.) 103 SE 285. 

78. Hervetia Swiss F. Ins. Co. v. 
Edward P. Allis Co., 11 Colo, A. 264, 
53 P 242. 


79. Northern Assur. Co. v. Na- 
tional Unions: vIins.:Co.,. 86-CaksA. 
483i 170% Breede 

80. Lesh v. Rock Creek Tp. 
Farmers Mut. Ins. Co., (Ind. A.) 
120 NE 391. 


{a] Effect of variance.—-A com- 
plaint which describes the property 
insured as lot 25 in M’s addition to 
a certain city is not bad because the 
policy shows that defendant insured 
plaintiff against loss by fire of a 
dwelling situated on lot 25 in M’s 
fifth addition to the city, although 
the variance may be ground for an 
objection ‘to the intreduction of the 
policy in evidence. Franklin Ins. 
Co. v. Feist, 31 Ind, A. 390, 68 NE 188. 

Variance between pleading and 
contract generally see infra § 719. 

81. Pleading performance of con- 
es as to ownership see infra 

93. 

82. Cal.—Loring v. Dutchess Ins. 
Cosnl Cal4Alw.86);8h P0265. 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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interest is usually that of owner, it is frequently 
said that plaintiff must allege ownership of the 
In an action by an owner on a policy 
issued to a third person, plaintiff must allege that 
such person had an insurable interest in the prop- 
erty;8* and if insured sues for the use of one for 
whose benefit the policy was taken out,®® or for the 
use of one to whom he has assigned the policy as 
security,®® he must allege an insurable interest in 
One to whom the 
policy is made payable as security may sue thereon 
without alleging that he had an insurable interest 
in the property;*? but it has been held that if one 
to whom the policy has been assigned as collateral 
before loss sues thereon, he must allege that he had 
an insurable interest at the time of the loss.*8 
any event a complaint by an assignee of the policy 


property.®* 


the beneficiary or the assignee. 


Ga.—Northwestern Nat. Ins. Co. v. 
Southern States Phosphate, ete., Co., 
20 Ga. A. 506, 98 SE 157. 

Ill—Coen v. Denver Tp. Mut. F. 
Ins... Co.,. 155. Tll., A. 332. 

Mo.—Sharp y. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154. 

N. Y.—Fowler v. New York Indemn. 
InssiCo;,/26) N.> Yo’ 422: [revi 23) Barb: 
143]; Bryan  v. Farmers’ Mut. 
Indemn. Assoc., 81 App. Div. 542, 81 
NYS 145. 

Vt.—Davis v. New England F. Ins. 
Cos! W0sViee 24:7; 39° A vlogs. 

Wash.—Emigh v. State Ins. Co., 3 
Wash. 122, 27 P 1065. 

[a] Zhe word “insurable” need 
not be used in connection with the 
word “interest.” Sullivan v. Spring 
Garden Ins. Co., 34 App. Div. 128, 54 
NYS. 629. 

[b] Reference to proof of loss.— 
Where, in an action on a policy 
taken in the name of a holder of the 
title as security for a loan, the com- 
plaint avers that the interest of the 
titular owner is fully disclosed in the 
proof of loss, the complaint is not 
ambiguous or uncertain with refer- 
ence to his interest. Loring v. 
Dutchess Ins. Co., 1 Cal. A. 186, 81 P 
1025. ; 
{[c] Builders’ risk clause.—An in- 
surable interest in plaintiffs is suf- 
ficiently alleged where the policy, 
which is made a part of the com- 
plaint, contains a_ builders’ risk 
clause, and describes plaintiffs’ in- 
terest as that of contractors on a 
building in course of erection, and 
the complaint alleges that plaintiffs 
had an interest in the building as 
contractors, that the amount of their 
insurable interest and the damage to 
such building exceeds the sum for 
which judgment is demanded, and 
that plaintiffs were obliged to, and 
did, restore the building. Sullivan v. 
Spring Garden Ins. Co., 34 App. Div. 
128, 54 NYS 629. 

[ad] Allegations held sufficient.— 
Coen v. Denver Tp. Mut. F. Ins. Co., 
155 Ill. A. 332; Bode v. Firemen’s 
Ins. Co., 103 Mo. A. 289, 77 SW 116; 
Davis v. New England F. Ins. Co., 
70 Vt. 217, 39 A 1095. 

83. Rives v. Hanover F. Ins. Co., 
184 Ill. A. 170;) Vernon Ins., etc., 
Co. v. Toronto Bank, 29 Ind. A. 678, 
65 NE 23; White v. Merchants’ Ins. 
Co., 93 Mo. A. 282; Wolf v. Sun Ins. 
Co., 75 Mo. A. 306; Continental Fire 
Assoc v. Bearden, 29 Tex. Civ. A. 
569, 69 SW 982. r 

84. Bryan Vv. Farmers Mut. 
Indemn. Assoc., 81 App. Div. 542, 81 
NYS 145. 

85. Hamburg-Bremen F. Ins. Co. 
v. Lewis, 4 App. (D. C.) 66; Freeman 
v. Fulton F. Ins. Co., 38 Barb. (N. 
Y.) 247. 

86. Alamo F. Ins. Co. 
(Tex. Civ. A.) 45 SW 604... 

{a] Sufficiency of allegation.—In 
an action brought for the benefit of 
an association, an allegation that af- 
ter the policy was issued to plain- 
tiff, he executed a mortgage of the 


v. Davis, 


‘Aurora F. Ins. 


leged.°? 


In 


premises to the association ‘to se- 
cure the sum of dollars,” 
and with consent of insurer assigned 
the policy to the association, does 
not show that the association had 
any insurable interest in the prop- 
erty. Alamo FE. Ins. Co. v. Davis, 
(Tex. Civ. A.) 45 SW 604. 

87. Frink v. Hampden Ins. Co., 
45 Barb. (N. Y.) 384, 1 AbbPrNS 343, 
31 HowPr 30. 

Nat- Co. 


88. Northwestern Ins. 
etc., 
Co., 20 Ga. A. 506, 98 SE 157: 

89. Fowler v. New York Indemn. 
143, and expl Sullivan v. Spring 
Garden Ins. Co., 34 App. Div. 128, 54 

80. Fowler v. New York Indemn. 
Ins. Co., 26 N. Y. 422 [rev 23 Barb. 

91. Ala.—Commercial F. Ins. 
v.'Capital City Ins. Co., 81 Ala. 320, 

Colo.—Tabor vy. Goss, ete., Mfg. Co., 
tL / Colo 419; 18. P7537. 
rey v. Scheidle, 18 Nebr. 495, 25 NW 

N. Y.—Castell v. ‘Woodcock, 121 

Oh.—People’s F. Ins. Co. v. Heart, 
24 Oh. St. 331. 

Co. v. Gibbs, 
(Civ. A.) 35 SW 679. 

92. Cal.—Ferrer  v. 

Ill—Funk v. Philadelphia Fire 
Assoc., 157 Ill. A. 602. 
Finklestein, 164 Ind. 376, 73 NE 814; 
Insurance Co. of North America v. 
Pheenix Ins, Co. v. Stark, 120 Ind. 
444, 22 NE 413; Phcenix Ins. Co. v. 
AmSR 393; Phoenix Ins. Co. v. Rowe, 
117 Ind. 202, 20 NE 122; Germania 

Co. v. Johnson, 46 
Ind, 315. 

Kan.—St. Paul F. & M. Ins. Co. v. 

Mich.—Rediker v. Queen Ins. 
107 Mich. 224, 65 NW 105. 

Mo. A. 40, 19 SW 476; Rogers v. 
Western Home Town Mut. F. Ins. 
tile Town Mut. Ins. Co., 79 Mo. A. 
420; Jones v. Philadelphia Under- 
German: )Ins. Co., 73: Mo. “A.-2477. 
Contra Clevinger v. Northwestern 

N. Y.—Young vy. Phenix Ins. Co., 
61 N. Y. 650; Kline v. German Union 
NYS 181 [aff 210 N. Y. 534 mem, 
103 NE 1125 mem]; Sullivan v. 
128, 54 NYS 629; Van Natta v. Mu- 
tual Security Ins. Co., 4 N. Y. Super. 

Tex.—Royal Ins. Co. v. 
(Civ. A.) 148 SW 824; American Cent. 


v. Southern States Phosphate, 
Ins. Co., 26 N. Y. 422 [rev 23 Barb. 
NYS 629]. 
143]. 
Co. 
8 S 222, 60 AmR 162. 
Nebr.—Western Horse, ete., Ins. 
NYS 585. 
Tex.—German Ins, 
Home Mut. 
Ins. Co., 47 Cal. 416. 
Ind.—Fireman’s Fund Ins. Co. v. 
Hegewald, 161 Ind. 631, 66 NE 902; 
Pickel, 119 Ind. 155, 21 NE 546, 12 
ins. Co. v. Johnson, 46 Ind. 331; 
Kelly, 43 Kan. 741, 23 P 1046. 
Co., 
Mo.—Cox v. American Ins. Co., 137 
Co., 983 Mo. A. 24; Shaver v. Mercan- 
writers, 78 Mo. A. 296; Bondurant v. 
Nat. Ins. Co., 71 Mo. A. 73. 
BH dinsie@o.,00 47. AppieDivi 27904132 
Spring Garden Ins. Co., 34 App. Div. 
490. 
Wright, 
Ins. Co. v. White, 32 Tex. Civ. A. 


before loss must allege an insurable interest at the 
time of loss, either in himself or in insured.%® 
however, a claim for insurance is assigned after a 
loss has oceurred, the assignee in suing on the policy 
need not allege an insurable interest in himself.?? 
It has been held that the issuance of the policy is 
prima facie an admission by the company of an in- 
surable interest in insured, obviating the necessity 
of a direct allegation of interest;9! and such allega- 
tion may be made in general terms or inferentially; 
it 1s not. necessary that the specific facts showing 
ownership of the insured property be directly al- 
An insurable interest must be alleged as 
existing not only at. the time the policy was ex- 
ecuted but also at the time of the loss.% 
been held that an allegation of ownership at the 
time of the making of the contract is a sufficient 


If, 


It has 


197, 73 SW 827; Pennsylvania F. Ins. 
Co. v. Jameson, 31 Tex. Civ. A. 651, 
73 SW 418; German Ins. Co v. Pearl- 
stone, 18 Tex. Civ. A. 706, 45 SW 
832; Northwestern Nat Ins. Co. v. 
Woodward, 18 Tex. Civ. A. 496, 45 
SW_ 185: 

23.  U. S—-Harnmoor v. California 
Ins. Co., 40 Fed. 847. 

Del.—Draper v. Delaware State 
Grange Mut. F. Ins, Co., 28 Del. 143, 
91 A 206, 207 [cit Cyc]. ; 

Ga.—Northwestern Nat. Ins. Co. v. 
Southern States Phosphate, ete., Co., 
20 Ga. A. 505, 93 SE 157. 

Ind.—&tna Ins. Co. vy. Kittles, 81 
Ind. 96; Home Ins. Co. v. Duke, 75 
Ind. 535; Germania Ins. Co. v. John- 
son, 46 Ind. 831; Aurora F. Ins. Co. 
v. Johnson, 46 Ind, 315; Prussian 
Nat. Ins. Co. y. Peterson, 30 Ind. 
A. 289, 64 NE 102; Ohio Farmers’ 
Ins. Co, v. Vogel, 30 Ind. A. 281, 65 
NE 1056; Vernon Ins., ete, Co. v. 
Toronto Bank, 29 Ind. 678, 65 NE 23; 
Farmers’ Ins. Co. v. Burris, 23 Ina. 
A. 507, '55 NE 1773; Phenix Ins. Co. 
v. Moffitt, (A.) 51 NE 948; Western 
Assur. Co. v. McCarty, 18 Ind. A. 449, 
48 NE 265; Western Assur. Co. vy. 
Koontz, 17 Ind. A. 54, 46 NE 95; 
Indiana Live Stock Ins. Co. v. Boge- 
man, 4 Ind. A. 237, 80 NE 7. 

Mo.—Clevinger vy. Northwestern 
Nat. Ins. Co., 71 Mo. A. 73; Scott v. 
Phoenix Ins. Co., 65 Mo. A. 75; Har- 
ness v. National F. Ins. Co., 62 Mo. 
A. 245, 

N. Y.—Fowler .v. New York In- 
demnity Ins. Co., 26 N. Y. 422 [rev 
23 Barb. 143]; Bryan v. Farmers’ 
Mut. Indemnity Assoc., 81 App. Div. 
542, 81 NYS 145; Freeman v. Fulton 
EF. Ins. Co., 38 Barb. 247; Williams 
v. Insurance Co. of North America, 
9 HowPr 365. 

Or.—Hardwick v. State Ins. Co., 
20 Or. 547, 26 P 840; Chrisman v. 
State Ins: Co., 16 Or, 283, 18 P 466. 

Tex.—Alamo F. Ins. Co. v. Davis, 
(Civ. A.) 45 SW 604; German Ins. 
Co. v. Everett, (Civ. A.) 36 SW 125; 
Commercial Union Assur. Co. v. 
pea 7 Tex. Civ: A. 418, 26 SW 

28. 

Vt.—Davis v. New England F. Ins. 
Coy M0V t. S207,.739) A. 1095s" Dicker 
man vy. Vermont Mut. F. Ins. Co., 67 
Vt. 99,'30' A 808. 

W. Va.—Quarrier v. Peabody Ins. 
Co., 10 W. Va. 507, 27 AmR 582. 

Ont.—Hamilton Bank v. Western 
Assur. Co., 38 U. C. Q. B. 609. 

{a] Allegations held sufficient,— 
Insurance Co. of North America v. 
Hegewald, 161 Ind. 631, 66 NE 902; 
Phoenix Ins. Co. v. Benton, 87 Ind. 
132; Winn v. Farmers’ Mut. F. Ins. 
Co., 838 Mo. A. 123; Columbus Dry 


‘Goods Co. v. Globe, ete., F. Ins. Co., 


131 App. Div. 608, 115 NYS 1106; 
Farley v. Western Assur. Co., 62 Or. 
41, 124 P 199; Shawnee F. Ins. Co. v. 
Chapman, 63 Tex. Civ. A. 61, 132 SW 
854; American Cent. Ins, Co. v. 
White, 32 Tex. Civ. A. 197, 73 SW 
827; German Ins. Co. vy. Pearlstone, 
28 Tex. Civ. A. 706, 45 SW 882: 
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allegation of ownership at the time of the loss, as 
continuance of ownership will be presumed;?* but 
there is authority to the contrary.% 

Right to Recover as Beneficiary or 
If plaintiff is not the party with whom 
the contract was made, but claims thereunder as 
assignee, he must make such allegations as to assign- 
ment as will entitle him to bring the action.%7 
if he claims as the person for whose benefit the 
policy was taken he should allege his interest in 
such way as to bring himself within the conditions 


[§ 692] e. 
Assignee.°® 


of the policy.°8 
[ &, 693]. 1. 


Northwestern Nat. Ins. Co. v. Wood- 
ward, 18 Tex. Civ. A. 496, 45 SW 185. 

94. Roussel v. St. Nicholas Ins. 
Co., 41 N. Y. Super. 279, 52 HowPr 
495; Davis v. Grand Rapids F. Ins. 
Co., 15 Misc.» 263, 36. NYS ‘792 [aff 
157 N. Y. 685, 51 NE 1090]; Liver- 
pool, etc., Ins. Co. v. McCollum, (Tex. 
Civ. A.) 149 SW 775. 

95. Farmers’ Ins. Co. v. Burris, 23 
Ind. A. 507, 55 NE 773; Phenix Ins. 
Co. v. Moffitt, (Ind. A.) 51 NE 948. 

[a] Ownership before and after 
loss.—A complant is insufficient if it 
fails to allege ownership at the time 
of loss, although it alleges ownership 
at the time the policy was issued 
and alleges that plaintiff “now is” 
the owner. Prussian Nat. F. Ins. 
ro v. Peterson, 30 Ind. A. 289, 64 NW 
102. 

96. Insurable interest of bene- 
ficiary or assignee see supra § 691. 

97. Ga.—Hartford F. Ins. Co. v. 
Amos, 98 Ga. 533, 25 SE 575. 

Ill.—Commercial Ins, Co. v. Treas- 
ury Bank, 61 Ill. 482, 14 AmR 73. 

Ky.—Home Ins. Co. v. Myers, 107 
SW 719, 32 Kyl 999. 

Minn.—Morley v. Liverpool, etc., 
Ins. Co., 76 Minn. 285, 79 NW 108. 

N. Y.—Granger v. Howard Ins, Co., 
5. Wend. 200. 

Pa.—Harley vy. Lebanon Mut. Ins, 
Co., 120 Pa. 182, 13 A 833. 

Wis.—River Falls Bank v. German 
American Ins. Co., 72 Wis. 535, 40 
NW 506. 

{a] Sufficiency of allegations.— 
(1) A complaint alleging a loss, and 
that thereafter insured transferred 
and assigned to plaintiff ‘fall his in- 
terest in the policy of insurance,” 
sufficiently alleges an assignment of 
the claim for the loss. Morley v. 
Liverpool, etc., Ins. Co., 76 Minn. 285, 
79 NW 103. (2) A general averment 
that the company had in writing con- 
sented to the assignment of the 
policy is sufficient as against a de- 
murrer. Home Ins. Co. v. Myers, 107 
SWi719, 322 KyI70999. (3) Consent 
of insurer to an assignment of the 
policy is sufficiently shown by an 
averment that a certain agent of in- 
surer was notified of the assignment 
and assured insured that the insur- 
ance was all right. Continental Ins. 
Co. v. Bradley, 172 Ky. 549, 189 SW 
706. 

98. U. S.—American Cereal Co. v. 
Western Assur. Co., 148 Fed. 77. 

Ala.—Prine v. American Cent. Ins. 
Co., 171 Ala. 348, 54 S 547. 

Ilowa.—Bartlett v. Iowa State Ins. 
Co., 77 Iowa 86, 41 NW 579. 

Or.—Chrisman y. State Ins. Co., 
16 Or. 2838, 18 P 466. 

Tenn.—Donaldson vy. Sun Mut. Ins. 
Co., 95 Tenn, 280, 32 SW 251. 

Tex.—Shawnee F. Ins. Co. v. Chap- 


man, 63 Tex. Civ. A. 61, 132 SW 
854. 
Wis.—Great Western Compound 


Co. v. Aitna Ins. Co., 40 Wis. 373. 
[a] Sufficiency of allegations.— 
(1) An allegation that the policy in- 
sured plaintiff as wel! as the owner 
of the property is but a legal con- 


4 Performance of Warranties and Con- 
ditions—(1) In General. The general rule requir- 
ing plaintiff in an action on contract to allege per- 


FIRE INSURANCE 


[§§ 691-693 


formance on his part of conditions precedent and 
dependent or concurrent covenants °* is applied in 


actions on policies of fire insurance, so as to require 


And | performance.® 


plaintiff either to allege performance of conditions 
and warranties in the policy which are made essen- 
tial to its operation as a contract,! or to allege a 
waiver of performance? or a legal excuse for non- 
However, in an action on an oral 
contract of insurance, complete in all its terms but 
to be evidenced*by a policy which insurer agreed to 
but did not issue, plaintiff need not ailege perform- 


ance of conditions in the policy to be issued, since 


clusion, the question as to who was 
the insured being determinable from 
the contract of insurance. American 
Cereal Co. v. Western Assur. Co., 148 
Fed. 77. (2) A complaint alleg- 
ing that the policy was, either 
wrongfully or by mistake, issued to 
one other than plaintiff, but not al- 
leging how or in what right plain- 
tiff is entitled to sue, is insuffi- 
cient. Prine v. American Cent. Ins. 
Co., 171 Ala. 348, 54 S 547. (3). A 
petition setting forth that a fire 
policy was issued in the name of 
one of the petitioners, but that it 
was applied for and intended for the 
use and benefit of the estate of 
which petitioner was executor with 
entire management, and that the es- 
tate was owned by the petitioner 
and others as heirs of the deceased 
owner, which facts were known to 
the company’s agent when the insur- 
ance was taken, and containing a 
further allegation of a loss by fire, 
states a good cause of action, as 
against a general demurrer. Shaw- 
nee F. Ins. Co. v. Chapman, 63 Tex. 
Civ. A. 61, 132 SW 854. (4) Allega- 
tions held sufficient. Norwich Union 
F. Ins. Soc. v. Prude, 156 Ala. 565, 
46 S 974; Walton v. Germania Ins. 
Co., 6 Tenn. Civ. A. 284. 
99. See Contracts § 847 et seq. 
1. Cal.—Arnold v. American Ins. 
Gots) 148» Cal.” 660, 84) P. 182): 25 
LRANS 6; Anderson Bank vy. Home 
Inss) Co. 814) CalAc 208 111- P+50%. 
Colo.—Tabor v. Goss, ete, Mfg. 
Corll Colo: 419, 18° P°537: 
Fla.—Indian River State Bank v. 
Hartford F. Ins. Co., 46 Fla. 283, 35 


S 228. 
Ga.—Jefferson FE. Ins. Co. v. 
Brackin, 147 Ga. 47, 92 SE 930; 


Southern Mut. Ins. Co. vy. Turnley, 
100 Ga. 296, 27 SEH 975. 

Ill.—Magginnis v. Hartford F. Ins, 
Co., 160 Tll. A. 614. 

Ind.—Phenix Ins. Co. v. Wilson, 
132 Ind. 449, 25 NE 592; Baker v. 
German F. Ins. Co., 124 Ind. 490, 24 
NE 1041; Commercial Union Assur. 
Co, ovintState, Wis 1nda 33h 15 ND 
518; AXtna Ins. Co. v. Black, 80 Ind. 
513; American Ins. Co. v. Leonard, 
80 Ind. 272. 

Kan.—Shawnee FE. Ins. Co. v. 
Knerr, 72 Kan. 385, 83 P 611 [reh 
den 72 Kan! 389,83 2. 613], 

Ky.—Gardner v. Continental Ins. 
Co., 75 SW 2838, 25 KyL 426. 

La.—Mason v. Louisiana State M. 
& Hens. Coy SRob. 1.92, 

N. Y.—Williams v. Philadelphia 
Fire Assoc., 113 App. Div. 578, 104 
NYS 100; Guarino y. Fireman’s Ins. 
Co., 44 Mise. 218, 88 NYS 1044. 

Oh.—Western Ins. Co. vy. Carson, 9 
fee Dec. (Reprint) 848, 17 CincLBul 

Okl.—St. Paul F. & M. Ins. Co. v. 
Mittendorf, 24 Okl. 651, 104 P 354, 
28 LRANS 651. 

Tex.—London, ete., F. Ins. Co. v. 
Schwulst, (Civ. A.) 46 SW 89. 

Vt.-—_Powers v. New England RF. 
Ins. Co., 68 Vt. 390, 35 A 331; Cool- 
edge v. Continental Ins. Co., 67 Vt. 


the policy is not the foundation of the action;* and 
similarly, in an action on a certificate of insurance 
issued subject to all the conditions in an open pol- 


14, 30 A 798: 

Wis.—Troy F. Ins. Co. vy. Carpen- 
ter, 4 Wis. 20. 

fa] In an action by the bene- 
ficiary it should be alleged that in- 
sured has complied with the terms 
of the policy. Western Ins. Co. v. 
Carson, 9 Oh. Dec. (Reprint) 848, 17 
CincLBul 357. . 

[b] Occupancy as dwelling.—(1) 
Where the complaint on a policy on 
a building “while occupied as a 
dwelling house’ faiis to allege that 
the building was so occupied at the 
time the fire occurred, it is insuffi- 
cient. Allen v. Home Ins. Co., 133 
Cal. 29, 65 P 138. To the same effect 
Arnold v. American Ins. Co., 148 Cal. 
660, 84 RP 182,)25" LRANS’ 6.02@) 
Where it argumentatively appears 
from the declaration that the build- 
ing was so occupied at the time of 
the loss and at the time the policy 
was issued, it is sufficient. Davis v. 
New England F. Ins. Co., 70 Vt. 217, 
39 A 1095. 

[ec] Sole and unconditional own- 
ership.—(1) It has been held that it 
is matter of defense that insured 
has breached the condition requiring 
sole and unconditional ownership, 
and that the defense need not’ be an- 
ticipated in the declaration or peti- 
tion. Indian River State Bank .v. 
Hartford F. Ins. Co., 46 Fla. 283, 
85 S 228; Magginnis v. Hartford F. 
Ins; (Con P60 r2lly tAte Ghent Goem ax. 
Denver Tp. Mut...F. Ins. Co., 155 Il. 
A. 332; Scottish Nat. Ins. Co. v. 
Adams, 122 Tl. A. 471; Gardner v. 
Continental Ins. Co., 75 SW 283, 25 
KyL 426. (2) Complaint held suffi- 
cient. Fireman’s Fund Ins. Co. v. 
Dunn, 22 Ind. A. 332, 58 NE 251. 

[ad] Iron-safe clause.—Compliance 
with the iron-safe clause has been 


held to be a condition precedent, ° 


and hence necessary to be alleged. 
Jefferson F. Ins. Co. v. Brackin, 147 
Ga. 47, 92 SE 930. 

fe] Allegations held sufficient— 
Tabor v. Goss, ete., Mfg. Co., 11 Colo. 
419, 18 P 537. 

Cross references: 

Allegations as to location of prop- 
erty see supra § 688 note 52 [a]. 
Allegations of performance as af- 
fecting accrual of cause of action 
and of right to sue see infra 

§ 700. 

2. See infra § 702. 

3. Jefferson F_ Ins. Co. v. Brackin, 
147 Ga. 47, 92 SE 930; Southern Mut. 
Ins. Co. v. Turnley, 100 Ga. 296, 27 
SE 975; Baker v. German F. Ins. Co., 
124 Ind. 490, 24 NE 1041; Weil v. 
Connecticut F. ins. Co., 23 Oh. Cir. 
Ct N. Sie28ie 

[a] An allegation of performance 
does not admit of evidence of an ex- 
cuse for nonperformance Weil v. 
Connecticut F. Ins. Co., 23 Oh. Cir. 
Ct) NiiS: 281. 

4 New Engiand F. & M. Ins. Co. 
v. Robinson, 25 Ind. 536; Western 
Assur. Co. v. McAlpin, 23 Ind. A. 
220, 55 NE 119, 77 AmSR 423; Dutt 
v. Philadelphia Fire Assoc., 129 Mo. 
460, 30 SW 1034 [rev 56 Mo. A. 355 
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icy which is retained by insurer, it is not necessary | The general requirement as to averring perform- 


for insured to allege compliance with the conditions 
of the policy, since that is matter of defense.® 
While the rule was otherwise at common law,® yet 
at the present day, by reason of statute or other- 
wise, a general allegation of performance of con- 
ditions and warranties is sufficient,’ at least where 
the conditions are not made a part of the com- 
plaint. In some states, under statutes prescribing 
special forms of pleading, an allegation of perform- 
ance of conditions and warranties is not necessary, 
but it is the better practice to insert such an allega- 


tion.1° 


cation.!2 


[§ 694] (2) 


Notice and Proof of Loss. 
the policy makes the giving of notice and furnishing 
of proofs a condition precedent to a loss becoming 
payable, there should be either an averment of the 


ance of conditions and warranties relates only to 
affirmative warranties and conditions precedent; it 
1s not necessary to negative the occurrence of facts 
which would constitute a breach of a promissory war- 
ranty or condition subsequent;!! nor need plaintiff 
aver the truth of representations made in the appli- 


Where 


performance of the condition,}* or an averment of 


Promissory warranties and conditions subsequent. 


(foll Trask vy. German Ins. Co., 58 
Mo. A. 431)]; King v. Phoenix Ins. 
Co., 101 Mo. A. 163, 76 SW 55; Ni- 
agara F. Ins. Co. v. Lollar, (Tex. 
Civ. A.) 156 SW 1140. 

[a] Defendant must plead the 
eenditions and their nonperformance 
if it relies thereon as a defense. 
Duff v. Philadelphia Fire Assoc., 129 
Mo. 460, 30 SW 1034 [rev 56 Mo. A. 
355 (foll Trask v. German Ins. Co., 
bor Mo. Ave 431) 12 eines va. Phenix 
Ins. Co., 101 Mo. A. 163, 76 SW 55 
faff. 195 Mo, 290, 82: SW 892,° 113 
AmSR 678, 6 AnnCas 618]. 

5. Merchants’ Ins. Co. v. Arnold, 
(ex. nCiv. nA.) in 32) sSW. e549 

6. Perry v. Phecenix Assur. Co., 8 
Fed. 643. 3 

7. Del.—Cohen vy. Home Ins. Co., 
95,-A 912. 

Fla.—Tillis v. Liverpool, etc., Ins. 
Co., 46 Fla. 268, 35 S 171, 110 AmSR 
39 


Tll.—Colonial Mut. F. Ins. Co. v. 
Ellinger, 112 Ill. A. 302 

Ind.—Firemen’s Fund Ins. Co. v. 
Finkelstein, 164 Ind. 376, 73 NE 814; 
Security Acc., etc., Assoc. v. Lee, 160 
Ind. 249, 66 NE 745; Louisville Un- 
derwriters v. Durland, 123 Ind. 544, 
24 NE 221, 7 LRA 399; American 
Cent. Ins. Co. v. Sweetser, 116 Ind. 
370, 19 NE 159; Avdtna Ins, Co. v. Kit- 
tles, 81 Ind. 96; Manufacturers’ Mut. 
FE. Ins. Co. v. Swaney, 53 Ind. A. 
429, 101 NE 8438; Ohio Farmers’ Ins. 
Co. v. Vogel, (A.) 73 NE 612; Han- 
over F. Ins. Co. v. Johnson, 26 Ind. 
A. 122, 57 NE 277; Ft. Wayne Ins. 
Co. v. Irwin, 22 Ind. A. 53, 54 NE 
817; Indiana Ins. Co. v. Pringle, 21 
Ind. A. 559, 52 NE 821; Insurance 
Co. of North America v. Coombs, 19 
Ind. A. 331, 49 NE 471; Moffitt v. 
Phenix Ins. Co., 11 Ind. A. 233, 38 
NE 835. 


Tex.—London, ete., F. Ins. Co. v. 
Schwulst, (Civ. A.) 46 SW 89. 

[a] ‘That plaintiff “duly”  per- 
formed the conditions must be al- 
leged under some _ statutes. Feuer- 
stein v. German Union F. Ins. Co,, 
141 App. Div. 456, 126 NYS 201; 
Clemens v. American F. Ins. Co., 70 
App. Div. 435, 75 NYS 484, 33 NYCiv 
Proc 1, 10 NYAnnCas 420. 

8. Helvetia Swiss F. Ins. Co. v. 
Faward P. Allis Co., 11 Colo. A. 264, 
3 P 242. 

c 9. Rosenthall Clothing, ete., Co. 
vy. Scottish Union, etc., Ins. Co., 55 
WwW. Va. 238, 46 SH 1021. 

10. “German-American Ins. 

Davidson; 67 Ga, 11. 


Conavs 


11. Fla.—Tiliis v. Liverpool, etc., 
ins; Coy 746. Bila. 268; 35. S271, 44110 
AmSR 89. 

Ill.— Knickerbocker Ins. Co. vy. Tol- 
man, 80 Ill. 106. 

Ind.—Louisville Underwriters v. 
Durland, 123 Ind. 544, 24 NE 221, 7 
LRA 399; Phenix Ins. Co. v. Pickel, 
119 Ind. 155, 21 NE 546, 12 AmSR 
393. 

Ky.—Gardner v. Continental Ins. 
Co., 75 SW 288, 25 KyL 426. 

Mass.—Forbes v. American Mut. L. 
Ins. Co., 15 Gray 249, 77 AmD 360. 

Mich.—Macatawa Transp. Co. v. 
Firemen’s Fund Ins. Co., 179 Mich. 
443, 146 NW 396. 

Minn.—Newman v. Springfield F. 
& M. Ins. Co., 17 Minn. 123. 

Mo.—Farmers’ Bank v. Manchester 
apes Co., 106 Mo. A. 114, 80 SW 

N. Y.—Hunt v. Hudson River F. 
Ins. Co., 9 N. Y. Super. 481; Clover 
Crest Stock Farm v. Wyoming Val- 
ley F. Ins. Co., 108 Mise. 465, 177 
NYS 771. 

Oh.—Moody v. Amazon Ins. Co., 
52 Oh. St. 12, 38 NE 1011, 49 AmSR 
699, 26 LRA 3138. 

Okl1.—Scottish Union, ete., Ins. Co. 
v. Moore Mill, ete., Co., 438 Okl. 370, 
148 P 12; Great Western L. Ins. Co. 
v. Sparks, 38 Okl. 395, 132 P 1092, 
49 LRANS 724. 

R. I.—Whiple v. United F. Ins. Co., 
20 R. I. 260, 38 A 498. 

S. C.—Thompson vy. Piedmont Ins. 
Conn 4S. C.4294) (296,57, sSH 848 
Leit Cyc]. 

S. D.—Smith v. Security Mut. F. 
Ins! kCos929).S),D. 328, 137 NW. 46, 
AnnCasi1914D 930. 

Tenn.—London, etc., F. Ins. Co. v. 
Crunk, 91 Tenn. 376, 232 SW 140. 

Tex.—East Texas F. Ins. Co. v. 
Dyches, 56 Tex. 565; St. Paul F. & 
M. Ins. .Co. vs Laster, (Civ._A.) 187 
SW 969 [cit Cyc]. 

Vt.—Powers v. New England F. 
Ins. Co., 68 Vt. 390, 35, A 331; Cool- 
edge v. Continental Ins. Co., 67 Vt. 
14, 30 A 798. 

Wash.—Port Blakely Mill Co. v. 
Hartford F. Ins. Co., 50 Wash. 657, 
PVs. 

Wis.—Redman vy. Aitna Ins. Co., 
49 Wis. 431, 4 NW 591. 

[a] Alteration of building.—The 
complaint need not allege that me- 
chanics were not long employed in 
altering buildings contrary to a pro- 
vision of the policy. Clover Crest 
Stock Farm v. Wyeming Valley F. 
Ins. Co., 108 Mise. 465, 177 NYS 771. 

{b] Change of title.—(1) It is not 
necessary to aJiege that no change in 
the title has taken place in violation 
of the conditions of the policy. Clay 
F. & M. Ins. Co. v. Wuserhausen, 75 
Tll. 285. (2) Where insured became 
a volunary bankrupt before loss, and 
the trustee in bankruptcy sues on 
the policy, the complaint must show 
that plaintiff had not qualified as 
trustee prior to the fire. Smith v. 
Security Mut EF. Ins:—Co., 29 S:., D: 
328, 187 NW 46, AnnCas1914D 930. 

{c] Concurrent insurance. — The 
complaint need not allege that no 
concurrent insurance was carried. 
Scottish Nat. Ins. Co. v. Adams, 122 


Til. A. 471; Clover Crest Stock 
Farm v. Wyoming Valley F. Ins. Co., 
108 Mise. 465, 177 NYS 771. 

{d] Increase of hazard.—lIt is not 
necessary to allege that the hazard 
was not increased in violation of a 
condition of the policy. Newman 
v. Springfield FE. & M. Ins. Co., 17 
Minn. 123; Hunt v. Hudson River F. 
Ins. Co., 9.N. Y. Super. 481. 

[e] Wacancy.—(1) It is not neces- 
Sary to allege that the premises 
have not been vacated or unoccupied. 
Phenix Ins. Co. v. Golden, 121 Ind. 
524, 23 NE 508; Phenix Ins. Co. v. 
Pickel eli 9 sind, 4155, ied NHS Loner 2 
AmSR 393; Home Ins. Co. v. Gagen, 
38 Ind. A. 680, 76 NE 927; Moody v. 
Amazon Ins. Co., 52 Oh. St. 12, 38 
NE 1011, 49'AmSR 699, 26 LRA 
313; Butternut Mfg. Co. v. Manufac- 
turers’ Mut. IF. Ins. Co., 78 Wis. 202, 
47 NW 366. (2) Contra A®tna Ins. 
Co. v.. Black, 80 Ind. 518. (3) At 
least this need not be alleged where 
the complaint contains a general al- 
legation of performance of condi- 
tions. Insurance Co. of North 
America v. Coombs, 19 Ind. A. 331, 
49 NE 471; Home Ins. Co. v. Boyd, 
NOw Ind As 73,049 NES be 

Negativing logs within exceptions 
see infra § 697. 

Occupancy as dwelling see supra 
note 1 [b]. 

12. Cowan v. Phenix Ins. Co., 78 
Cal. 181, 20 P 408; Herron v. Peoria 
Me & BY. Sins Coy 28s El e235 est 
AmD 272; Coen v. Denver Tp. Mut. 
Ey Ins.;Co., 155 Tl) Ave3382-"*Phenix 
Ins. Co. v. Pickel, 119° Ind. 155, 21 
NE 546, 12 AmSR 393. 


13. U. S.—San Francisco Sav. 
Union v. Western Assur. Co., 157 
Fed. 695; American Cereal Co. v. 


Western Assur. Co., 148 Fed. 77. 

Ga.—Jefferson, F. Ins.) Co. ‘v: 
Brackin, 147 Ga. 47, 92 SE 930: 
Bailey v. Kirst Nat. F. Ins. Co, 18 
Ga. A. 213, 89 SE 80. 

Ill.—Coen v. Denver Tp. Mut. F. 
Ins? Co. tbo. ThevAg 23 04 

Ind.—Home Ins. Co. v. Duke, 43 

Des 


Ind. 418. 

Iowa.—Sidney Dist. Tp. v, 
Moines Ins. Co., 75 Iowa 647, 36 NW 
902; EKdgerly v. Farmers’ Ins. Co., 
43 Towa 587. 

Ky.—Dixon v. German Ins. Co., 11 
KyL 1001. 

Mo.—Hilburn y. Phoenix Ins. Co., 
129 Mo. A. 670, 108 SW 576. 

N. Y.—Clemens v. American F. 
Ins. Co., 70 App. Div. 435, 75 NYS 
aoe 33 NYCivProec 1, 10 NYAnnCas 


Okl.—Shawnee F. Ins. Co. v. Beaty, 
166 P 84. 

S. C.—Kingman v. Lancashire Ins. 
Go., (54 S: jC. 1599;-282) SH 762: 

S. D—Nerger v. Equitable Fire 
Assoc., 20 S. D. 419, 107 NW.531. 

Tex.—Crescent Ins. Co. v. Camp, 64 
Tex. 521; Texas Home Mut. F. Ins. 
COL Va DOW2LInw (CiV. o Awe Ome Si: 
19; | Hastaupexes Shs. Ins Cone v. 
Brantley, 3 Tex. A. Civ. Cas. § 64. 

Wash.—Emigh vy. State Ins. Co., 3 
Wash. 122, 27 P 1068. 

W. Va.—Quarrier v. Peabody Ins. 
Co., 10 W. Va. 507, 27 AmR 582. 

[a] Complaint held to show non- 
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a waiver of performance * or a legal excuse for 
nonperformance,® although it has been held that a 
plaintiff may be relieved, pursuant to statutory au- 
thority, from the effect of his failure to give notice 
and proofs of loss, notwithstanding he has not 
However, a general allega- 
tion of the performance of the condition as to no- 
tice and proof may be sufficient,17 and in many 
states & general allegation of performance of all the 
conditions on the part of insured is sufficient with- 
out an allegation of performance of the specific con- 
The failure to al- 
lege that notice and proofs of loss were given is 
waived by an answer denying lability on other 


pleaded the statute.1® 


dition as to notice and proof.'§ 


grounds.!° 
Joinder of counts. 


performance.—Clemens v. American 
Fr. Ins... Co., “70. =App. ’ Div. 435,.°%5 
NYS 484, 338 NYCivProc 1, 10 NYAnn 
Cas 420. 

{b] Propriety of allegations.—(1) 
An allegation that insurea submitted 
to an examination under oath is not 
improper as being self-serving. Hil- 
burn v. Phoenix Ins. Co., 140 Mo. A. 
$55, 124 SW 638. (2) An allegation 
that “ a copy of said proof of loss 
and the offers therein contained is 
hereto attached” is not objectionable 
on the ground that the contents of 
the proof are not evidence for plain- 
tiff. Jefferson F. Ins..Co. v. Brackin, 
147° Ga, -47, 92 SE 930. 

{c] Delivery of proof to agent.— 
Where the ypetition Goes not show 
that the person to whom the affi- 
davit as to loss was delivered was 
insurer’s agent to receive proof of 
loss, it is insufficient. Bailey v. 
First Nat. F. Ins. Co.; 18 Ga. A. 213, 
89 SE 80. 

{ad] Inventory taken before policy 
issued.—Production of the inven- 
tories of. a stock of goods taken be- 
fore the issuance of a policy, al- 
though such preduction is required 
by the: policy, is not a condition 
precedent which must be affirmed in 
plaintiff’s pleading in an action for 
a loss. Kingman v. Lancashire Ins. 
Co.,.54 S.C. 599, 32 SE 7€2. 

[e] Allegations held sufficient. 
Coen v. Denver Tp. Mut. F. Ins. Co., 
155 Ill. A. 332; Continental Ins. Co. 
v. Bair, 65 Ind. A. 592, 114 NE 763, 
116 NE 752; Home Ins. Co. v. Ga- 
gen, 388 Ind. A. 680, 76 NE 927; 
Hanover F. Ins. Co. v. Johnson, 26 
Ind. A. 122, 57 NE 277; National 
Wall Paper Co. v. Associated Mfrs’. 
Mut. F. Ins. Corp., 60 App. Div. 222, 
70 NYS 124; Miglier v. Phoenix Ins. 
Co., 102 Mise. 461, 169 NYS” 45; 
Nerger v. Equitable Fire Assoc., 20 
Ss. D..419, 107 NW 581. 

14. See infra § 702. 

15. American Cereal Co. v. West- 
ern Assur. Co., 148 Fed. 77; Morrow 
v. Waterloo County Mut. F. Ins. Co., 
Bore Cy Comes, 2a: 

16. Bell v. Hudson Bay Ins. Co., 
44 Can Ws Per a19, Ot Annas 
788; Pachal v. Germania F. Ins. 
Co., (Sask.) [1918] 1 WestWkly 502. 

17. Cal.—Emery y. ‘Svea EF. Ins. 
Go.,. 88) Cal.300; 26 P88: ; 

Conn.—Lounsbury v. Protection 
Ins. Co., 8 Conn. 459, 21 AmD 686. 

Tll.—Pheenix Ins.. Co. v. Perkly, 92 
Til. 164. 

Ind.—Baker v. German F. Ins. 
Co., 124 Ind. 490, 24 NE 1041; Phe- 
Nise InS> C0... -V. “Rogers, 11" Ind. era. 
72, 38 NE 865; Germania F. Ins. 
Co. v.’ Deckard, 3 Ind. A. 361, 28 NE 
S68. 

Ky.—Phenix Ins. Co. v. Coomes, 
13 KyL 238. 

Me.—Dolbier v. Agricultural Ins. 
Co., 67 Me. 180; Conway F. Ins. Co. 
v. Sewall, 54 Me. 352. 

Mo.—Mueller v. Putnam F. Ins. 
Co., 45 Mo. 84. 


Plaintiff may in different 
counts aver compliance with the provisions of the 
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[§ 695] 


performance.”? 


policy as to notice and proof and also waiver of 


(3) Appraisal or Arbitration. If arbi- 
tration or appraisal as to the amount of loss is 
made a condition of liability plaintiff must either 
allege performance of such condition?! or aver a 
waiver of performance ”* or a legal excuse for non- 
If, however, appraisal or arbitra- 
tion is not made a condition of liability, the refusal 
to submit to appraisal or arbitration on demand is 
to be interposed by way of defense if relied on.24 
In some states an allegation that plaintiff has per- 
formed all the conditions precedent specified in the 
policy is a sufficient allegation of performance of 


the condition as to appraisal or arbitration,?> but in 


N. Y.—Heilner v. China Mut. Ins. 
Co., 60 N. Y. Super. 362, -18 NYS 
177; Inman vy. Western F. Ins. Co., 
12 Wend. 452. 

R. I.—De Paola v. Humboldt F. 
Ins! Go.,* 388 ¢R? 12 126,594 =A. ‘7003 

Tex.—Cornish v. Cornish, 56: Tex. 
564; Comer v. Powell, (Civ. A.) 189 
SW 88; Sun Mut. Ins. Co. v. Hol- 
land, 2 Tex. A. Civ. Cas § 443. 

W. Va.—Simmons v. West Virginia 
Ins. Co., 8 W. Va. 474. 

Wis.—Benedix v. German Ins. Co., 
78 Wis. 77, 47 NW 176; River Falls 
Bank y. German American Ins. Co., 
72 Wis. 535, 40 NW 506; Scheiderer 
v. Travelers’ Ins. Co., 58 Wis. 13, 16 
NW 47, 46 AmR 618. 

{a] Certificate of magistrate. 
(1) A general allegation as to fur- 
nishing the certificate of a notary or 
magistrate, as required in the policy, 
is sufficient without particulars as 
to the qualification of the person 
whose certificate was furnished. 
Ferrer v. Home Mut. Ins. Co. 47 
Cal. 416; Lounsbury v. Protection 
Ins. Co., 8 Conn. 459, 21 AmD 686; 
Phenix Ins. Co. v. Perkey, 92 Ill. 
164; Herron v. Peoria M. & F. Ins. 
Co., 28 IY 235" 82 AmDV2T2s% (2) 
But it has been held that plaintiff 
should allege which one of the offi- 
cers named in the policy gave such 
eertificate, in order that the court 
might determine whether he was a 
proper person to do sc (Simmons vy. 
West Virginia Ins. Co., 8 W. Va. 474), 
(3) and that the particulars of the 
performance of conditions as to 
proofs, certificates, etc., must be al- 
leged. (Home Ins. Co. v. Duke, 43 
Ind. 418; Royal Ins. Co. v. Smith, 
8 KyL 521; Mueller v. Putnam F. 
Ins. Co., 45;Mo 84; Furlong v. Agri- 
cultural ins. Co., 18 NYS 844, 28 
AbbNCas 444). 

18. Cal. —- Blasingame v. Home 
Ins. Con 75 Gall. 633) fit Peo7 bs 

Ind.—Fireman’s Fund Ins. Co. v. 
Finklestein, 164 Ind. 376, 73 NE 814; 
American Cent. Ins. Co. v. Sweetser, 
116 Ind. 370, 19 NE 159; Hanover F. 
Ins. Co. v. Jonnson, 26 Ind. A. 122, 
bt NE 277s) Indiane” Ins; (Colo, 
Pringle, 21 Ind. A. 559, 52 NE 821. 

Mo.—Farmers’ Bank v. Manchester 
Assur. Co., 106 Mo. A, 114, 80 SW 
299; Rieger v. Mechanics’ Ins. Co., 69 
Mo. A. 674; Okey v. Des Moines 
State Ins. Co., 29 Mo. A. 105. 

N. J.— Vail v. Pennsylvania F. Ins. 
Co., 60 N.S” Bee 66> 50 BASS 1: 

N. Y.—National Wall Paper Co. v. 
Associated Manufacturers’ Mut. F. 
a Corp., 60 App. Div. 222, 70 NYS 
124. 

Oh.—Union Ins, Co. vy. McGookey, 
33 Oh. St. 555. 

Tex.—Texas Home Mut. F. Ins. Co. 
v. Bowlin, (Civ. A.) 70 SW 797. 

19, Lancaster Ins. Co. v. Monroe, 
a Ky. 12, 39 SW 4384, 19 KyL 

4. 

20. Indian River State Bank v. 
ao F. Ins. Co., 46 Fla. 283, 35 
s 5 


other states an allegation of the performance of the 
particular condition is necessary.2¢ 


If insured, 


21. Cal.—Carroll v. Girard F. Ins. 
Co., 72 Cal. 297, 18 P 863; Borger v. 
Connecticut F. Ins. Co., 24 Cal. A. 
696, 142 P 115. 

Minn.—Mosness v. German-Ameri- 
nae Ins. Co., 50 Minn. 341, 52 NW 

Mo.—Hilburn v. Phoenix Ins. Co., 
140 Mo. A. 355, 124 SW 63. 

Mont.—Randall vy. Phcenix Ins. Co., 
10 Mont. 362, 25 P 960. ; 

N. J.—Wolff v. Liverpool, 
Insi'Coy, 10 NY IA T2825. 

N. Y.—Steinberg v. Boston Ins. 
cog 144 App. Div. 110, 128 NYS 
N. D.—Leu v. Commercial Mut. 
= Ins. Co. 15 N. D. 366, 107 NW 
‘R. I—Harly v. Providence, etce., 
Ins: Co: 31 RR. 1.9225, 76 Al yes. 146 
AmSR 750. 

[a] Propriety of allegation.—An 
allegation that insured offered to 
arbitrate the amount of loss is not 
improper as being self-serving. Hil- 
burn vy. Pheenix Ins. Co., 140 Mo. A. 
355, 124 Sw 68. 

22. See infra § 702. 

23. Early v. Providence, ete., Ins. 
cor 31 R. I. 225, 76 A 753, 140 AmSR 
(ov. 

ia] ANegations of insurer’s re- 
fusal to arbitrate lela sufficient.— 
Western Assur. Co. v. Hall, 120 Ala. 
547, 24 S 986, 74 AmSR 48; Boston 
Universal Second Soc. v. Royal Ins. 
Co., 221. Mass. 518, 109° NE 384; 
AnnCas1917K 491, 

24, Ill.—Concordia F. Ins. Co. v. 
Bowen, 121 Ill. A. 35; Hanover F. 
Ins, Co. v. Harner, 77 Ill. A.-453. 

Kan.—Phenix Ins. Co. v. Arnoldy, 
5 Kan, A. 174, 47 P 178; Long Island 
ee Co. v. Hall, 4 Kan. A. 641, 46 P 

Ky.—Sun Mut. Ins. Co. v. Cri 
SW 837, 19 KyL 305. ews 
Co not Wee en Liven ete., Ins. 

a inn. ‘ 2N 
AmSR 351. rane 

Mo.—Jones v. Philadelphia Under- 
ba Sa 78 Mo. A. 296. . 

ont.—Ackley v. Phenix Ins. Co. 
25 Mont. 272, 64 P 665. aon 

Nebr.—German-American Ins, Co. 

Mee ee 25 Nebr. 505, 41 NW 


ete:; 


R. I.—De Paola v. Humboldt F. 
Ins. Co., 38 R. I. 126, 94-A 700. 

Va.—Tilley v. Connecticut FE, Ins. 
Co.) 86 Vai 811, 12 SE a20: 

Wash.—Davis vy. Atlas-Assuy. Co., 
16 Wash. 232, 47 P4236. 885. 

Wis.—Hughes y. Vinland F. Ins. 
Co., 43 Wis. 323. 

[a] Disagreement requiring arbi- 
tration need not be negatived in the 
declaration. Long Island Ins. Co. v. 
Hall, 4 Kan. A. 641, 46 P 47. 

25. Ackley v. Phenix Ins. Co., 25 
Mont. 272, 64 P 665; Royal Ins. Co. v. 
Ries, 80 Oh. St. 272, 8S NE 638. 

26. Vernon Ins., etc.. Co. v. Mait- 
len, 158 Ind. 393, 68 NE 755; Leu 
v. Commercial Mut. F. Ins. Co., 15 N. 
D. 360, 107 NW 59. 
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suing on the policy, desires to avoid an award or 
‘appraisement, he must make appropriate allega- 
tions.?? 

[§ 696] (4) Suit within Time Limited. Plaintiff 
need not allege that the action is commenced within 
the time limited by the policy.?8 At least a specific 
allegation of that fact is not necessary where it 
appears inferentially from the complaint.2® But a 
complaint is bad if it shows that the action is barred 
by the terms of the policy.®° 

[§ 697] 
Plaintiff should allege a loss of or injury to the 
insured property *! by fire ®2 at a time when the 
policy was in force.2? And where the declaration 
follows a statutory form, it is the better practice 
to allege a loss by fire even though the form does 
not contain that averment.** However, it is not 
necessary to allege that the loss was not within any 
of the excepted causes specified in the policy.®® 

[§ 698] h. Extent of Loss and of Liability of 
Insurer. In order to show the amount of damage 
suffered, for which plaintiff is entitled to recover up 
to the amount of the insurance, the value of the 
property destroyed, or the extent of the damage 
thereto, should be alleged,° and the court will com- 
pel plaintiff to itemize his loss where his statement 
lumps the amount thereof.87 It has been held on 

27. Southern Mut. Ins. Co. v. 
Turnley, 100 Ga. 296, 27 SE 975; 
Royal Ins. Co. v. Ries, 80 Oh. St. 272, 


8& NE 638; Harly v. Previdence, etc., 
Ins. Co., 31 R. I. 225, 76 A 753, 140 


FIRE INSURANCE 


g. Loss, and Cause and Time Thereof. . 


Okl. 694, 150 P 680. 

Tex.—Fire Ins. Assoc. v. Miller, 2 
Tex, A. Civ. Cas. § 332. 
Wyo.—Hartford F. 
Kahn, 4 Wyo. 364. 34 P_ 895. 
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the one hand that an allegation as to the value of 
plaintiff’s interest in the property is sufficient,?* and 
on the other hand that an allegation that plaintiff 
had an interest in the property to an amount exceed- 
ing the insurance is not sufficient, apparently for 
the reason that it is an allegation only of,a conelu- 
sion.°® Under the valued policy acts it is unneces- 
sary to allege the value of the property, so far as 
the policy is made conclusive on the question of 
value.49 After a loss under the standard form of 
policy adopted 1n some states, insured may sue as 
for a total loss, and allege in addition thereto the 
actual amount of damage, and if the evidence fails 
to establish a total loss there may be a recovery 
for the actual damages as proved.*! If the policy 
provides for pro rata liability only, then plaintiff 
should allege the amount of other insurance,*? as 
well as the cash value on which liability is to be 
estimated.*® But under the valued policy acts, the 
petition, in case of total loss, need make no refer- 
ence to the three-fourths value clause or the pro- 
vision as to concurrent insurance, these being mat- 
ters of defense.** 

[§ 699] i. Nonpayment. In some jurisdictions 
plaintiff must allege that the loss has not been 
paid ;*° in others payment is regarded as an affirma- 


v. Bankers’, etc., Mut. F. Ins. Co., 
73 Mo. A. 865; Ramsey v. Philadel- 
4 phia Underwriter’s Assoc., 71 Mo. A. 
380; Coleman y. Phoenix Ins. Co., 69 
Mo. A. 566; Green y. Lancashire Ins. 


Ins. 


AmSR 750. 

{a] Allegations held sufficient.— 
An allegation that defendant, “for- 
getful of its legal duty, did not pre- 
sent the names of disinterested men” 
is sufficient withcut an averment of 
scienter. Bradbury v. Pennsylvania 
Ins. Co., 118 Me. 191, 106 A 862. 

28. Fred Miller Brewing Co. v. 
Capital Ins. Co., 111 Iowa 590, 82 
NW 1023, §2 AmSR 529. 

Pleading waiver of limitation see 
infra § 702 note 56 [g]. 


29. Miglier v. Phoenix Ins. Co., 
162 Misc. 461, 169 NYS § 

30. Moore vy. State Ins. Co., 72 
Iowa 414, 34 NW 183. 

81. Minneapolis, ete, R. Co. v. 


Home Ins. Co., 64 Minn. 61, 66 NW 
132; Maxey v. New Hampshire F, 
Ins. Co., 54 Minn. 272, 55 NW 1130, 
40 AmSR 325; Shaver v. Mercantile 
Town Mut. Ins. Co., 79 Mo. A. 420; 
Keeler v. Niagara F. Ins. Co., 16 
Wis. 523, 84 AmD 714. 

3a. U. S.—Western Refrigerator 
Co. v. American Casualty Ins., etc., 
Co:, 51 Fed. 55. 

Cal.—Ferrer v. Home Mut. Ins. Co., 
47 Cal. 416. 

Ky.—Louisville M., etce., Ins. Co. v. 
Bland, 9 Dana 143. 3 

N. J.—Taylor v. New Jersey Title 
Guarantee, etce., Co, 70 N. J. L. 24, 
56 A 152. 

N. Y.—Rodi v. Rutgers F. Ins. Co., 
19 N. Y. Super. 23; Frank v. Con- 
tinental Ins. Co., 50 Misc. 144, 100 
NYS 399. 

Tex.—United Mut. F. Ins. Co. v. 
Talley, (Civ. A.) 211 SW 653. 

[a] Sufficiency of allegation.—In 
an action on a policy on household 
goods, a petition alleging that the 
dwelling in which such property was 
located was totally destroyed by fire, 
and that proof of loss of such prop- 
-erty was thereafter furnished in- 
surer, is sufficient, as against gen- 
eral demurrer, to show destruction 
by fire of the goods insured. United 
Mut. F. Ins. Co. v. Talley, (Tex. Civ. 
A.) 211 SW 650°. 

33. Ky.—Phenix Ins. Co. 
Heaverin, 15 KyL 302. ; 

Mo.—Shaver v. Mercantile Town 
Mut. Ins. Co., 79 Mo. A. 420. 

Okl.—Friedman Co. v. Harn, 48 


Ve 


Co.) oN; 

34. German-American Ins. Co. v. 
Davidson, 67 Ga. 11. 

35. U. S—wWestern Assur. Co. 
J. H. Mohlman Co... 83 Fed. 811, 
GCA® 157) 40° LRA °5615. Catlin. “v- 
Springfield F. Ins. Co., 5 F. Cas. No. 


Vv. 


2,522, 1 Sumn. 434. 
Cal.—Blasingame v. Home _ Ins. 
Co. 15 Cal.-653,-17°P) 926. ; 
Conn.—Lounsbury v. Protection 
Ins. Co., 8 Gonn 459,.21 AmD 686. 
Ml-—Seottish SNat..\ \insi'Co. --y. 


Adams, 122 Ill. A. 471. ’ 

Ind,—Louisville Underwriters v. 
Durland, 123 Ind. 544, 24 NE 221, 7 
LRA’ 399. 

Ky.—Atna Ins. Co. v. Glasgow 
Blectric Light, ete. Co., 107 Ky. 77, 
52 SW 975, 21 KyL 726. 

Minn.—Schrepfer v. Rockford Ins. 
Co., 77 Minn. 291, 79 NW 1005. 

Tex.—St. Paul F. & M. Ins. Co. v. 
Laster, (Civ. A.) 187 SW 969 [quot 
Cyc]; Hartford F. Ins. Co. v. Watt, 
(Civ ee ee son SW ee 00), Burlington 
Ins. Co. v. Rivers, 9 Tex. Civ. A 
177, 28 SW 453 [expl Phcenix Ins. Co. 
v. Boren, 83 Tex. 97, 18 SW 484, 
Pelican Ins. Co. v. Troy Co-operative 
Assoc., 77 Tex. 225, 13 SW 980]. 

Wis.—River Falls Bank v. German 
American Ins. Co., 72 Wis. 535, 40 

06. 
She a es infra § 703 text and note 


90. 

Anticipating defenses generally 
: i §-701: é 
Bree oni precard Vv. California 
Ins. Co., 2 Cal. Unrep. Cas. 663, 11 
P 594. 

Ind.—Phcenix Ins. Co. v. Benton, 
87 Ind. 132. Compare Aitna Ins. 


. v. Black, 80 Ind. 513 (complaint 
ae be demurrable for failure to 
aver the value of the property, since 
plaintiff might be entitled to recover 
nominal damages on the presump- 
tion that property was of some 
value). 

Ky.—Connecticut F. Ins. Co. v. 
Union Mercantile Co., 161 Ky. 718, 
171 SW 407; Royal Ins. Co. v. Hor- 
ton, 7 KyL 84. 

Mo.—Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154; Hilburn 
v. Phcenix Ins. Co., 129 Mo. A. 670, 
108 SW 576; Shaver v. Mercantile 


Co., 69 Mo. A. 429. 


Pa.—Yeier v. Camden F, Ins. 
EO Ci ut ae Super. 571. 
ash.—Emigh vy. State Ins. Ss 
3 Wash. 122, 27 P 1063. = 
W. Va.-—Tucker v. Colonial F, Ins. 
Co., 58 W-: Va.' 30,51. Si 86: 
[a] Value at the time the prop- 


erty was insured need not be alleged, 
pahete the policy ue an open one as 
Go value. cenix Ins. Co. v. Ben 
87 Ind) 1132. rte 
[b] Allegations held sufficient.— 
Fireman’s Fund Ins. Co. v. Finkle- 
stein, 164 Ind. 376, 73 NE 814; Ger- 
mania Ins. Co. v. Johnson, 46 Ind. 
331; Aurora F. Ins. Co. v. Johnson, 
46 Ind. 315; Continental Ins. Co. v. 
Bradley, 172 Ky. 549, 189 SW 706; 
Shaver v. Mercantile Mut. Ins. Co., 
85 Mo. A. 73; Jones v. Philadelphia 
Underwriters, 78 Mo. A. 296. 

37. Whiteside v. Southern Mut. 
ee Co; ‘24 Pa. Dist. (603: 


Hegard vy. California Ins. Co.; 


2 Cal. Unrep. Cas. 663, 11 P 5942. 


Knickerbocker Ins. Co. v. Tolman, 80 
Ill. 106; American Ins. Co. vy. Leon- 
ard, 80 Ill. 272. 

39. Royal Ins. Co. v. Smith, 8 
KyL 521; Wright v. Bankers’, etc., 
Town Mut. F. Ins. Co., 73 Mo. A. 
365; Sappington vy. St. Joseph Mut. 
BY, Uns eG@or,- Ga MOKA V4, 

40. Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154; Bode 
vy. Firemen’s Ins. Co., 103 Mo. A. 289, 
77 SW 116; Coleman v. Phoenix Ins. 
Co., 69 Mo. A. 566; Green v. Lanca- 
shire Ins. Co., 69 Mo. A. 429. 

Valued policy statutes see supra 
§§ 453-455. 

41. Moore v. Sun Ins. Co., 100 
Minn. 374, 111 NW 260. 

42. Coats v. West Coast F. & M. 
Ins. Co., 4 Wash. 375, 30 P 404, 850. 

[a] Allegations held sufficient.— 
Butterworth vy. Western Assur. Co., 
132 Mass. 4389. 

43. Yeier v. Camden F. Ins. Assoc., 
66 Pa. Super. 571. 

44, Farmers’ Bank v. Manchester 
paers Co., 106 Mo. A, 114, 80 SW 
45. Baumgarten v. Alliance Assur. 
Co., 159 Fed. 275; Irwin -v. Insur- 
ance Co. of North America, 16 Cal. 


Mut. Ins. Co., 85 Mo. A. 78; Wright| A. 148, 116 P 294; Merchants’, ete., 
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tive defense, and nonpayment need not be alleged.*® 
In an action for the amount of the policy and also 
for statutory damages and attorney’s fees for re- 
fusal to pay the loss, it is proper for plaintiff to 
allege that there is no reason why payment should 
be delayed, that plaintiff has offered to comply with 
the terms of the policy, and that defendant’s re- 
fusal to pay is willful and malicious and with intent 
to injure plaintiff and to force him into useless 


litigation.4? 
[§, 700] j. 
maturity of Suit. 


payable.*® 


Fire Underwriters v. Williams, (Tex. 
‘Civ. A.) 181 SW 859. 

[a] Sufficiency of allegations.— 
(1) An allegation that defendant re- 
fused to pay is not the equivalent 
of an allegation of nonpayment. 
Baumgarten y. Alliance Assur. Co., 
159 Fed. 275. (2) Allegation of neg- 
lect and refusal to pay is a suffi- 
ecient allegation of nonpayment.  Ir- 
win v. Tnsura nce Co. of North 
America, 16 Cal. A. 143, 116 P 294. 

46. Hanover F. Ins. Co. v. Schel- 
lak, 35 Nebr. 701, 58 NW 605. 

AT. rietrerson Woe Ins. yo. Vs 
Brackin, 147 Ga. 47, 92 SE 930. 

48. Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154; Hil- 
burn v. Phoenix Ins. Co., 129 Mo. A. 
670, 108 SW 576; Wright v. Bank- 
ers’, ‘ete.,; Rake Mut. HY (ins: Cos 


[a] Sufficiency of allegations.— 
(1) A mere allegation of indebted- 
ness is insufticient. Wright v. Bank- 
ers’, etc., Mut. EF. Ins. Co., 73 Mo. 
A:- 365. (2) Averments raising a 
presumption that the indemnity was 
due when the suit was brought are 
sufficient. Jones v. Philadelphia Un- 
daerwriters, 78 Mo. A. 296. (3) A pe- 
tition which alleges the payment of 
premiums, the destruction of the 
property, the making of proofs of 
loss, and “that the plaintiff has duly 
performed all the terms and condi- 
tions of the policy,” is good on oral 
demurrer made at the trial by objec- 
tion to the admission of any evi- 
dence, although it fails to allege 
that the indemnity claimed was due 
and payable at the commencement of 
the action, as that fact is neces- 
sarily implied from what is stated. 
Murphy v. North British, etc., Ins. 
Coh¥70" Moy tA.) 78: 

49. See supra § 667. 

50. Cal.—Cowan: v. Phenix Ins. 
CoBVisaCal, 18h, 20P 408s" Dover. 
Phcenix Ins. Co., 44 Cal. 264; North- 
ern Ins. Co. v. National Union F. 
INS Co: ,oh) Cale AY A28i pt 70 Rasa: 
Borger v. Connecticut F. Ins. Co., 
Qarale A696," 142-8 Lae 

Del.—Pierson v. Springfield F. & 
My Ins: Co47°12, Del, 307, 31. A 966: 

Iowa.—Von Genechtin v. Citizens’ 
Ins. Co., 75 Iowa 544, 39 NW 881. 

Kan.—German Ins. Co. v. Hall, 1 
Kan. A. 43, 41 P 69. 

Mo. — Wicecarver v. Mercantile 
Town Mut. Ins. Co., 1837 Mo. A. 247, 
117 SW 698. 

N. Y.—Cleinens v, American F. 
Ins. Co., 70 App. Div. 485, 75 NYS 
484, 10 NYAnnCas 420. 

N. D.—Leu v. Commercial Mut. F. 
Ins Co, 15 N. D. 360, 107 NW 59. 

S. D—Baton Rouge First Nat. 


Accrual of Cause of Action; Pre- 
Plaintiff should allege that the 
amount claimed on account of the loss is due and 
And where the policy provides that the 
loss shall not be payable, or that no action shall be 
brought thereon, until after the lapse of a specified 
time after the furnishing of proof of loss, or after 
the loss has been determined by appraisal or arbi- 
tration,*® the complaint or petition must show that 
proof of loss was made, or that appraisal] or arbi- 
tration was had, and that the time specified has 
elapsed; otherwise it is insufficient as failing to 
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[§§ 699-702 


show that a cause of action has accrued,®° unless it 
shows that the stipulation postponing payment or 
suit has been waived by insurer.®+ 
been held, under a statute authorizing plaintiff in 
an action on contract to plead generally the per- 
formance on his part of conditions precedent, that 
a general allegation of performance of the condi- 
tions of a policy is a sufficient compliance with a 
stipulation therein postponing the time of payment 


While it has 


or the bringing of suit,>? the weight of authority is 


[§ 701] k. 


[§ 702] 1. 


Bank vy. Dakota F. & M. Ins. Co., 6 

S. D. 424, 61 NW 439. 
Tex.—Pennsylvania F. Ins. Co. v. 

Baltes. 13 ¢TexCivea A. 111,235 SW. 


Vt.—Cooleige v. Continental Ins. 
Cost G7evVts £430) A798: 

W. Va. —Simmons v. West Virginia 
Ins..@os,,8 W. Va. 474, 

Wis.—Butternut Mfg. Co. v. Manu- 


facturers’ Mut. BF. Ins. Co., 78. Wis. 
202, 47 NW 366; Benedix v. German 
Ins (Cogents < Wise AGeeNiW otes 


Carberry v. German Ins. Co., 51 Wis. 
605, 8 NW 406. 

[a] Allegations hela insufficient. 
—A mere allegation that the sum 
sued for is now due is insufficient. 
Doyle v. Phenix Ins. Coa.,, 44 Cal. 
264; Borger v. Connecticut F. Ins. 
Cou 24 (Cal, Avy 696561425 Proidb: 

[b] Allegations held sufficient.— 
Nerger v. Equitable Fire Assoc., 20 
Sa Da gaibos LOg IN Wirbe ls 

[c] .A petition on a mutual policy 
stipulating that the loss shall be 
due. sixty days after the ascertain- 
ment thereof must state facts show- 
ing a determination of the charac- 
ter and extent of the loss sixty days 
before the institution of the suit. 
Wicecarver v. Mercantile Town Mut. 
Ins. Co., 187 Mo. A. ,247,. 117 SW 
698. 

{d] Disclaimer as putting post- 
ponement clause into operation.— 
Where the complaint alleged that the 
policy was in standard form, an al- 
legation that insurer disclaimed lia- 
bility thereunder will be taken as an 
allegation that the disclaimer was in 
writing, as required by the policy, 
thus putting the postponement 
clause into operation. Northern Ins. 
Co. v. National Union F. Ins. Co., 35 
Cal. A. 481, 170 PB 434. 

51. Potomac Ins. Co. v. Atwood, 
118 Till. A. 349; Commercial Union 
. Co. v. Schumaker, (Ind. A.) 
119 NE 532. 

fa] Allegations held to show 
waiver.—Potomac Ins. Co. v. Atwood, 
118 Till. A. 349; Commercial Union 
Assur. Co., Ltd. v. Schumaker, (Ind. 
A.) 119 NE 582. 

52. McGannon v. Millers’ Nat. 
ins Cos kL MioN1 43. 71 Sw 160, 94 
AmSR 778. 

53. Doyle v. Phcenix Ins. Co., 44 
Cal. 264; Leu v. Commercial Mut. F. 
ins. ‘Coy 15 "Ns De 360, 10% NW59: 
Carberry v. German Ins. Co., 51 Wis. 
605, 8 NW 406. 

54 See supra §§ 693-696. 

55. Fla—lIndian River State Bank 
v. Hartford F. Ins, Co., 46 Fla. 283, 
35 S 228. 

Ill—®tna Ins. Co. v. Phelps, 27 
PS, Siem. 207. 


to the contrary.®* 


Anticipating Defenses Generally. 


While the declaration or complaint must allege per- 
formance of conditions precedent,®* yet plaintiff 
need not as a rule anticipate affirmative defenses 
either by positive or by negative allegations.®® 

Estoppel and Waiver. 
relies on waiver or estoppel as to any defense which 
would otherwise be available to defendant under 
the facts stated in the complaint or petition, the 
facts constituting such waiver or estoppel may and 
ordinarily should be pleaded in the first instance ;>* 


If plaintiff 


Ind.—Louisville Underwriters v. 
Durland, 123 Ind. 544, 24 NE 221, 7 
LRA 399. 

Kan.—AStna Ins. Co. v. MecLead, 57 
Kan. “95, 2455 P73)" 57) Amor 320; 
Long Island Ins. Co. v. Hall, 4 Kan. 
A. 641, 46 P 47, 

Ky.—-Gardner v. Continental Ins. 
Co075 (SW 283,25. Ky. 426: 

La.—Felman v. Mercantile F. & 
M. Ins. Co., 3 La. A. (Orleans) 103. 

Mich. —Macatawa Transp: . Co. uve 
Firemen’s Fund Ins. Co., 179 Mich. 
443, 146 NW 396. 

Mo.—Farmerys’ Bank v. Manchester 
Assur. Co., 106 Mo. A. 114, 80 SW 
299; Winn v. Farmers Mut. F. Ins. 
Ca.,,. 83) MowcAs 123). 

Oh.—Union Ins. Co. v. MeGookey, 
33 Qh. St. 555; Kandar v. Aitna 
Indemn. Co., 30 Oh. Cir. Ct. 260. 


Tex.—St. Paul F. & M. Ins. Co. v.. 


Gere (Civ. A.) 187 SW 969 {quot 
ye]. 

Wis.—Fitzsimmons v. New Haven 
City, Fin ings «Cos, 18° “Wiss 2342886 
AmD 761. 

[a] Compliance with regulations 
as to foreign companies.—Plaintiff 
need not allege compliance with 
statutory provisions relating to the 
transaction, of business by_ foreign 
companies. New Ergland F. & 
Ins. Co.'v. Robinson, 25 Ind. 536; 
Fitzsimmons v. New Haven City Eg. 
Ins. Co., 18 Wis. 234, 86 AmD 761. 

{b] Repairing or rebuilding. — 
A complaint on a policy giving in- 
surer the option to repair or rebuild 
need not aver failure or refusal of 
insurer to do so. Aetna Ins. Co. v. 
Phelps, 27 “Tih. Wis a> Aanip oie 
Howard F. & M. Ins. Co. v. Cornick, 
24 Ill. 455; Fellman v. Mercantile F. 
& M. Ins: (Cowue3 LasAs- (Orleans) 
103; Union Ins. Co. v. MeGookey, 33 
Oh, St. 555; Benedix v. German Ins. 
Co., 78 Wis. 77, 47 NW 176. 

Negativinge loss from 
causes see supra § 697. 

Pleading performance of conditions 
subsequent and promissory warran- 
ties see supra § 69%. 

56. U. S—American Cereal Co. v. 
Western Assur. Co., 148 Fed. 77. 

Ala.—Traders’ Ins. Co. v. Letcher, 
143 Ala. 400, 39 S 271. 

Ark.—Neimeyer v 
Arkin(2y 112: "SwW23'8'7- 

Cal.—Goorberg v. Western Assur. 
Co., 150 Cal..510, 89 P 130, 119 AmSR 
246, 10 LRANS 876, 11 AnnCas 801. 

Del.—Cohen v. Heme Ins. Co., 95 
A 912, 

Fla.—Indian River State Bank v. 
Hartford F. Ins. Co., 46 Fla. 283, 35 
S 228. 

Ga.—Johnson vy. Pacific F. Ins, Co., 
19 Ga. A. 675, 91 SE 1067. 


excepted 


Claiborne, 87 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Joe in hee i alee 


§ 702] 


and even where a form of complaint prescribed by 
statute does not contain an allegation of waiver, yet 
if plaintiff relies on waiver, it is the better practice 


to insert an allegation thereof.*? 


Ind.—Germania F. Ins. Co. v. 
Pitcher, 160 Ind. 392, 64 NE 921, 66 


NE 1003; Vernon Ins., ete., Co. v. 
Maitlen, 158 Ind. 393, 63 NE 755; 
Baker v. Germania F. Ins. Co., 124 


Ind. 490, 24 NE 1041; Home Ins. Co. 
v. Sylvester, 25 Ind. A. 207, 57 NE 
99T; “Phenix. ins. ‘Co. y." Rogers, L1 
Ind. A. 72, 38 NE 865, American F. 
Ins Coun oisks 9 ind, A. 305.36 
NE 659; Phenix Ins. Co. v. Pickel, 
3 Ind. A: 332, 29 NE 432. 

Iowa.—McCoy v. Iowa State Ins. 
Co., 107 Iowa 80, 77 NW 529; Kahler 
v. Iowa State Ins. Co., 106 Iowa 380, 
76 NW 734. 

Kan.—Shawnee F. Ins. Co. v. 
Knerr, 72 Kan. 385, 83 P 611 [reh 
den, 72 (Kan: 389,'83; P 613]. 

Ky.—Rogers v. Farmers’ Mut. Aid 
Assoc., 106 Ky. 371, 50 SW 548, 20 
KyL 1925. 

Mass.—Goodhue vy. Hartford F, Ins. 
Co., 175 Mass. 187, 55 NE 1039. 

Minn.—Boon v. State Ins. Co., 37 
Minn, 426, 34 NW 902. 

Mo.—Shutts v. Milwaukee Mechan- 
ics’ Ins, Co., 159 Mo. A. 4386, 141 S 15. 

Nebr.—German Ins. Co. vy. Shader, 
1 Nebr. (Unoff.) 704, 96 NW _ 604. | 

N. Y.—Williams v. Philadelphia Fire 
Assoce., 119 App. Div. 573, 104 NYS 100. 

N. C.—Modlin v. Atlanta F. Ins. 
Cog a TENS CPe35,65 USH605- 

N. D—Leu v Commercial Mut. 
F. Ins. Co., 15 N. D. 360, 107 NW 59. 

Oh.—Kandar v Aatna Indemn. 
Go..30, Oh: Cirs (Ct. 260; 

Okl.—State Mut. Ins. Co. v. Green, 
166 P 105; Wolff v. German-American 
Farmers’ Mut. Ins. Co., 60 Okl. 118, 
159 P 480; St. Paul F. & M. Jns. Co. 
v. Mittendorf. 24 Okl. 651, 104 P 354, 
28 LRANS 651. ; 

Or.—Playman v. Commercial Un- 


derwriters, 79 Or. 669, 156 P 283; 
Bruce v. Phenix Ins. Co., 24 Or. 
486, 34 P16 

R. I.—Oakman v. City Ins. Co., 9 
mR, ok 356: 


Tex.—Mecca F. Ins. Co. v. Moore, 
(Civ. A.) 128 SW 441; St. Paul F. & 
M. Ins. Co. v. Hodge, 30 Tex. Civ. A. 
257, 70 SW 574, 71 SW 386; German- 
American Ins. Co. v. Waters, 10 Tex. 
Civ. A. 363, 30 SW 576. 

Utah.—Stephens v. Union Assur. 
Soc., 16 Utah 22, 50 P 626, 67 AmMSR 
595. 

Wash.—Boskovich v. Union Assur. 
Soc., Ltd., 98 Wash. 579, 168 P 166. 

Ont.—Smith v Commercial Union 
ge Con wa Us C. OeB-769. 

{a] Encumbrances.—If the com- 
plaint shows an encumbrance in vi0o- 
jation of a condition in the policy 
plaintiff must plead a waiver of the 
condition if he relies on a waiver. 
Johnson v, Pacific F Ins. Co., 19 Ga. 
A. 675, 91 SE 1067. : 

[b] Increase of risk.—A waiver 
of a condition against additional ex- 
posures without consent must be 
pleaded. McCoy v. Iowa State Ins. 
Co., 107 lowe 80, 77 NW 529. 

[c] Occupancy of premises.—If 
it appears that the premises became 
vacant and plaintiff relies on a 
waiver of 2 condition against va- 
eancy, he must plead it. McAfee v. 
Dixie F. Ins. Co., 18 Ga. A. 192, 89 
SE 181: Bruce v. Phoenix Ins. Co., 
24 Or. 486, 34 P 16. 

{d] Removal of goods.—(1) An 
allegation of waiver of a condition 
prohibiting a removal of the goods 
insured is sufficient without alleging 
that the waiver was in writing, al- 
though the policy requires such as- 
sent to be in writing. Goodhue v 
Hartford F. Ins. Co., 175 Mass. 187. 
55 NE 1039. (2) Where petitioner 
does not attempt te plead a new 
contract made on the removal of the 
jnsured goods to another house, but 
relies on a waiver by the insurer of 


the removal as a ground of forfei- ! 


(26 GC. J.—32] 
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While in some 


ture, and goes on the theory that the 
removal did not call for a new con- 
tract of insurance, but that the in- 
surance already paid for would con- 
tinue until the end of its term, if 
insurer knew of the changed loda- 
tion and expressly or impliedly as- 
sented thereto, the petition is not 
insufficient for failing to allege that 
defendant “agreed to insure or cover 
the property after removal at the 
place to which it was removed.” 
Shutts v. Milwaukee Mechanics’ Ins. 
Co., 159 Mo, A. 436, 141° S$ 15. 

{e] Proof of loss.—(i) If the 
complaint discloses that proof of 
ioss has not been furnished as re- 
quired by the policy, and plaintiff 
relies on a waiver thereof by in- 
surer, he must plead the waiver. San 
Francisco Sav. Union vy. Western 
Assur. Co., 157 Fed. 695; American 
Cereal Co. v. Western Assur. Co., 148 
Fed. 77; Westchester F. Ins. Co. v. 
Coverdale, 9 Kan. A. 651, 58 P 1029; 
Hartford 7k, Inss Co. v.. Mathis; 57 
Okl. 332, 157 P 134; Continental Ins. 


.Co. v. Chance, 4§ Okl. 324, 150 P 114; 


Palatine Ing. Co, vy. Lynn, 42 Okl. 486, 
Lah P W316 7s. (2) Contra Downs v. 
Michigan Commercial! Ins. Co., 157 
Ill. A. 32; Kearney v. Security Ins. 
Co., 67 Pa. Super. 179; Hess v. Hart- 
ford F. Ins. Co., 38 Pa. Super. 158. 
(3) Where the declaration alleges a 
denial of liability by insurer, it is 
not necessary to allege that plaintiff 
was misled by such denial, it follow- 
ing as a legal conelusion that proofs 
of loss were waived thereby. Indian 
River State Bank y. Hartford F. Ins. 
Cote 46) Mla, 0283735) Sa228. . (4), Al- 
legations of waiver held sufficient. 
Anderson Bank v. Hcome Ins, Co., 14 
Cal. A. 208, 111 P 507; Germania F. 
Ins. Co. v. Pitcher, 160 Ind. 392, 64 
NE 921, 66 NE 1003; Home Ins. Co. 
v. Slyvester, 25 Ind. 207, 57 NE 991; 
Glazer v. Home Ings Co., 190 N. Y. 
6, 82 NE 727 [rey 113 App. Div. 235, 
98 NYS 979 (aff 48 Misc. 515, 96 
NYS 1386, 1099)]; Miglier v. Phoenix 
Ins, »Col, 102" Misc; 461, 169 INYS 
45; American Nat. Ins. Co. v. Dona- 
hue, 54 Okl. 294, 153 P 819; Contin- 
entale inser Co Sever Chance, 948 Okt. 
324, 150) PP. 114. Mast Texas (k) Ins. 
Co. v. Dyches, 56 Tex. 565; Bosko- 
vich v. Union Assur. Soe... 98 Wash. 
579, 168 P 166. 

[f] Appraisal or arbitration.— 
(1) Waiver of a condition as to ap- 
praisal or arbitration must be al- 
leged if noncompliance with the con- 
dition appears from the complaint. 
Vernon Ins., ete., Co. v. Maitlen, 158 
Ind. 4393, .63 “NE. .7553))\ Leu -v. ‘Com- 
mercial. Mut. ih. sins. CO, lon Ne Ds 
360, 107 NW 59. (2) Where a com- 
plaint alleges plaintiff’s willingness 
to have an impartial appraisal, and 
defendant’s refusal to have it, and 
the latter’s insistence on compliance 
with unusual conditions before it 
would enter intc an appraisal, de- 
fendant is entitled tc have the com- 
plaint made more definite and certain 
so as to show the acts constituting 
the waiver. Cohen vy. North River 
INS 5Co.,. ot 2iee NYS LL (3) But 
where a complaint alleges that plain- 
tiff had performed all the conditions 
of the policy, and that defendant 
refused to pay the loss. disclaimed 
any liability, stiil refuses to pay, and 
refuses to assign any reason for its 
action. and it dces not affirmatively 
appear from the complaint that any 
dispute had arisen which called for 
an appraisal or award, it is not ab- 
solutely necessary to allege a waiver 
of a condition providing that in 
ease of disagreement as to the 
amount of loss. it shall be ascer- 
tained by appraisers; and proof of 
the waiver is admissible under the 
general allegations. Stephens v. 
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states a contrary rule prevails,®* in others plaintiff 
cannot, either generally or specifically, allege per- 
formance of conditions of the contract, and support 
such allegation by proof of waiver, unless at least 


Union Assur. Soc., 16 Utah 22, 50 P 
626, 67 AmSR 595. (4) Allegations 
of waiver held sufficient. Provi- 
dence Washington Ins. Co. vy. Wolf, 
168 Ind. 690, §0 NE 26; Commercial 
Union Assur, Co. vy. Schumaker, (Ind. 
A.) 119 NE 532; Virginia F. & M. 
Ins, Col Ww. Cannon; 118! Tex) (Civ, vAe 
588, 45 SW 945. 

_(g] Time for suit——Where plain- 
tiff intends to rely on facts consti- 
tuting a waiver of a contractual limi- 
tation of time within which to sue, 
he should set them up in his petition 
or complaint, if the facts alleged by 
him show that the action would be 
barred in the absence of such waiver. 
Oakland Home Ins. Co. v. Allen, 1 
Kan. A. 108, 40 P 928; Boon v. State 
Ins. Co., 37 Minn. 426, 34 NW 902; 
Minerick vy. People’s Mut. F. Ins. Co., 
4 Oh. Dec. (Reprint) 228, 1 ClevLRep 
aga Oakman v. City Ins. Co., 9 R. I. 

od. 

{h] Authority of agent to waive. 
—(1) Allegations held sufficient to 
show authority of alleged agent to 
Waive condition. Traders’ Ins. Co. v. 
Letcher, 143 Ala. 400, 39 S 271; Ger- 
man-American Ins, Co. v. Yeagley, 
163 Ind. 651, 71 NE 897,.2 AnnCas 
275. (2) Allegations held insufficient 
to show authority. ‘Traders’ Ins. Co. 
v. Letcher, supra. 

[i] Allegations of waiver held 
sufficient.—Cohen vy. Home Ins. Co., 
7 Del. 122, 102 A 621; Phoenix Ins. 
Co. v. Arnoldy, 5 Kan. Ay 174, 47 P 
178; Rogers v. Farmers’ Mut. Aid 
Assoc., 106 Ky. 371, 50 SW 548, 20 
KyL 1925; Modlin v. Atlantic F. 
Ins..iCos, gibi N.C. 35, 65, SB) 605. 
Pennsylvania Ins. Co. v. Harris, 
(Okl.) 152 P 359; Conley v. North- 
western HE &iM, cInssVCo, 34 Okie 
749, 127 P 424. 

57. German-American Ins, Co. v. 
Davidson, 67 Ga q 

58. Ark.—Citizens’ F. Ins. Co. v. 
Lord, 100’ Ark. 212,,189' SW. 1114 

Colo.—National Mut. FE. Ins. Co. 
v. Sprague, 40 Colo. 344, 92 P 227; 
Atlantic Ins. Co. v. Manning, 3 Colo. 
224. 

Mo.—Nickell v. Pheorix Ins. Co., 
144 Mo. 420, 48 SW 435; McCullough 
Ve Phoenix, Ins: \Co,.,) 113" “Mo* "606; 
21 SW 207; Russell v. State Ins. Co., 
55 Mo. 585;. St. Louis Ins. Co. v. 
Kyle, 11 Mo. 278, 49 AmD 74; Scott 
v. American Ins. Co., (A.) 222 SW 


1047; Pearman v. Farmers’ Mut. F. 
Ins. Co., (A.) .214 SW 292; Wice~ 
earver v. Mercantile Town Mut. Ins. 
Conese, NMoecAs 2247-3 11s SWwaeos: 
Burgess v. Mercantile Town Mut. 
nist) Go, gul4ae vio: MALL GOS Ole Sil 
568; Murphy v. North British, etc., 
Ins. Gos iis Mo. TAL 8 785 dO okermacy: 


Phoenix Ins. Co. 69 Mo, A. 141; 
McCollum vy. North British, ete., Ins. 


agara F. Ins. Co., 
Stephens v. German Ins. Co., 
Aalio4 “Wulton. v..- Phenix. Insi Cos, 
51 Mo. A. 460; Stavinow v. Home 
Ins. Co., 43 Mo. A. 513; Maddox v. 
German Ins. Co., 39 Mo. A. 198; 
Travis v. Continental Ins. Co., 32 Mo. 
A. 198; Okey v. Des Moines State 
Ins. Co., 29 Mc. A. 105, Contra Muel- 
ler v. Putnam F. Ins. Co., 45 Mo. 
84. 

Oh.—Bureka F. & M. Ins. Co. v. 
Baldwin, 17 Oh. Cir. Ct. 143, 9 Oh. 
Cir. Dec. 118. 

Ss. C.—Kingman v. Lancashire Ins. 


Co! +54; S.C. 9599. s2eSh od. 
Var—West Rockingham Mut. F. 

Ins. Co. v. Sheets, 26 Gratt. (67 Va.) 

854. 

"5a. Cal.—Goorberg v. Western 


150e.Cale 51095195, SOP, 
130, 119 AmSR 246, 10 LRANS 876, 
ii AnnCas*’ 801" feit’ Cyc]; ‘Gillon’ v. 
Northern Assur. Co., 127 Cal. 480, 59 
P 901. See Raulet v. Northwestern 
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he alleges waiver in reply to defendant’s averments 
of nonperformance.*° Nor can he prove waiver of 
one condition under an allegation of waiver of an- 
other condition only.6t However, facts alleged as 
constituting substantial performance may be proved 
even though they may in some aspect involve 
waiver.” 

[§,703] 2. Plea, Answer, or Affidavit of Defense 
—a. In General. In actions on fire insurance pol- 
icies, the form and sufficiency of the plea, answer, 
or affidavit of defense, as well as the construction 
and operation thereof, are ordinarily governed by 
the general rules of pleading ®* as applied in ac- 
tions on insurance policies generally.** Thus, if an 
apparent admission and a denial of the same fact 
in the answer are not clearly opposed to each other, 
the court will so construe:them as to harmonize the 
ineonsistency.*® A defendant may plead to only a 
part of a count if that part is material and sever- 
able from the residue;°* and accordingly, where the 
liability of insurer for loss of rents caused by dam- 
age to the insured premises by fire is an inde- 
pendent liability under the policy, insurer may 
plead to that part of the declaration which ‘avers 
the loss of rents.°7 Matters in mitigation of dam- 
ages are provable under the general issue;°* and 
hence, where the declaration alleges a total destruc- 
tion of the property, a plea that plaintiff ought not 
to maintain the action for the alleged total destruc- 
tion because the property was not totally destroyed 
is bad.°®? Where plaintiff states his loss in a lump 
sum, an affidavit of defense that the loss was not 
the amount claimed, and did not exceed a specified 
less amount, is sufficient.7° But in an action to re- 
Naty Lnse) Co, 1157 “Cal, 21337107). Co, 


292 (where proof of waiver was 
rendered admissibie by the allega- 


Ins. 
530. 
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95 App. Div. 86, 88 NYS 
62. Butterworth 
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cover the value of personal property damaged as 
well as the value of that destroyed, an affidavit of 
defense alleging that the personal property de- 
stroyed was worth less than the amount claimed is 
insufficient.71 An answer alleging that plaintiff 
negligently stood by and permitted the property to 
be consumed, and made no reasonable exertion to 
prevent the fire or save the property, is bad, where 
it is not averred that it was within his power to 
have prevented™the fire or loss of the property.?? 
If insured sues on a policy payable to a mortgagee 
as his interest may appear, and makes the latter a 
party defendant, the mortgagee may assert his 
claim to the proceeds by an answer in the nature of 
a cross complaint; and if a mortgagee sues on a 
policy containing a standard mortgagee clause, an 
affidavit of defense is insufficient which alleges that 
defendant would have paid plaintiff had he been 
willing to subrogate it to his rights, but does not 
aver a tender of the money to plaintiff and a demand 
of an assignment of his claim for the purpose of 
subrogation.“* In an action on a policy, a demurrer 
to a cross bill setting up misconduct of the arbitra- 
tors appointed by the parties under a provision in 
the policy is properly sustained, as such defense is 
one at law, which may be presented by answer.7> 
weneral issue or general denial and special pleas. 
Broadly speaking, the general issue or a general 
denial puts in issue every material allegation of the 
declaration or complaint, and defendant may dis- 
prove under that plea anything which it is necessary 
for plaintiff to establish.7* Thus, insured’s owner- 
ship of the property is put in issue by a general 


v. Johnson, 46 Ind. 315; Home Ins. 
Co. v. Overturf, 35 Ind. A. 361, 74 


Vv. Western | NE 47 


tions of the answer). } 

Ga.—Fidelity, etc., Co. v. Gate City 
Nat. Bank, 97 Ga. 634, 25 SE 392, 54 
AmSR 440, 338 LRA 821. 

Tll.—Gray v. Insurance Co., 125 
Tll. A. 370. 

Jowa.—kKahler v. Iowa State Ins. 
Co,, 106 Lowa 80, 76 NW _ 7343 
Heusinkveld v. St. Paul F. & M. Ins. 
Co., 96 Iowa 224, 64 NW 769; Brock 
vy. Des Moines Ins. Co., 96 Iowa 39, 
64 NW 685; Welsh v. Des Moines 
Ins. Co., 71 Iowa 337, 32 NW 369; 
Edgerly v. Farmers’ Ins. Co.,_ 43 
Iowa 587; Hiseman v. Hawkeye Ins. 
Co., 74 Iowa 11, 38 NW 780. 

Kan.—Gillett v. Burlington Ins. 
Co., 53 Kan. 108, 36 P 52; Westches- 
ter F. Ins. Co. v. Coverdale, 9 Kan. 
A. 651, 58 P 1029, Coynpare Capitol 
Ins. Co. v. Pleasanton Bank, 48 Kan. 
397, 29 P 578 (where the rule was 
recognized but held inapplicable). 

Minn.—Guerin v. St. Paul F. & M. 
Ins. Co., 44 Minn. 20, 46 NW 138. 

Nebr.—Shoemaker v. Commercial 
Union Assur. Co., Ltd., 75 Nebr. 587, 
106 NW 316; German Ins. Co. v. 
Shader, 1 Nebr. (Unoff.) 704, 96 NW 
604. 

. Y—Allen v. Dutchess County 
Mut. Ins. Co., 95 App. Div. 86, 88 
NYS 530; Fayerweather v. Phenix 
Ins. Co. 7 NYSt 25. 

Okl.—Hartford F. Ins. Co. v. 
Mathis, 57 Okl. 332, 157 P 134; Pala- 
tine Ins. Co. v. Lynn, 42 Okl. 486, 
141, P 1167, 

Or.—Long Creek Bldg. Assoc. v. 
State Ins. Co., 29 Or. 569, 46 P 366. 

Tex.—Mecca F. Ins. Co. v. Moore, 
(Civ. A.) 128 SW 441; St. Paul F. & 
M. Ins. Co. v. Hodge, 30 Tex. Civ. A. 
257, 70 SW 574, 71 SW 386; German 
Ins. Co. v. Daniels, (Civ. A.) 33 SW 
549. 

60. See infra § 710. 
61. Allen v. Dutchess County Mut. 


Assur. Co., 132 Mass. 489; Pearman 
v. Farmers’ Mut. Ins. Co., (Mo. A.) 
214 SW 292; Long Creek Bldg. Assoc. 
v..State Ins. Co., 29 Or..-569, 46 P 
366; Zielke v. London Assur. Corp., 
64 Wis. 442, 25 NW 436. 

[a] A waiver of mere defect in a 
proof of loss specifically estops the 
company and sustains an allegation 
of performance. Long Creek Bldg. 
Assoc. v. State Ins. Co., 29 Or. 569, 
46 P 366 (where such a waiver is 
distinguished from a waiver of the 
condition as a whcle). 

68. See generally’ Pleading [31 
Cyc) Ey. 

64. See generally Insurance. 

65. Palmer v. Abbeville-Green- 
wood Mut. Ins, Assoc., 93 S. C. 363, 
76 SE 984. 

[a] Admission of ownership.— 
The admission of the allegations in 
one paragraph of the complaint 
wherein ownership is neither directly 
alleged nor necessarily implied is not 
an admission of ownership, where 
another paragraph which specifically 
avers ownership is denied. Palmer 
v. Abbeville-Greenwood Mut. Ins. 
Assoce., 93.S.\C. 368, 76 SE 984. 

66. Pleading [31 Cyc 140]. 

67. Reed v. Firemen’s Ins. Co., 
76 N. J. L: 11, 69 A 724 [rev on other 
grounds 78 N. J. lL. 549, 74 A 477]. 

68. See Damages § 819. 

69. Reed v. Firemen’s Ins. Co., 76 
N. J. L. 11, 69 A 724 [rev on’ other 
grounds 78 N. J. lL. 549, 74 A 477]. 

70," Pen. “Plate. Giass ) i Cou \ aw. 
Spring Garden Ins. Co., 189 Pa. 255, 
42 A 188, 69 AmSR 810; Giordano 
v. St. Paul F. .& M. Ins. Co., 63 Pa: 
Super. 233; Wiland v. Royal Ins. Co., 
61 Pa. Super. 409. 

71. Wakely v. Sun Ins. Office, 246 
Pa. 268, 92 A 736, 3 ALR 128. 

72. Germania Ins. Co. v. John- 
son, 46 Ind. 331; Aurora F. Ins. Co. 


73. O’Neil v. Franklin F. Ins. Co., 
159 App. Div. 313, 145 NYS 432 [aff 
216 N. Y. 692 mem, 110 NE 1045 
mem]. 

. 74  Ebensburg Bldg., etc., Assoc. 
v.. Westchester F. Ins, Co., 28 Pa. 
Super. 341; 

75. Kent, ete., Paint Co. vy. Adtna 
Ins. Co., 165 Mo. A. 30, 146 SW 78. 

76. Ill.—tlllinois Live Stock Ins. 
Ca, v. Baker, 49 Ill. A. 92, 

Ind.—Farmers’ Mut. F. Ins. Co. v. 
Yetter, 30 Ind. 4. 187, 65 NE 762. 

Iowa.—Thonisen vy. Springdale Mut, 
F. Ins. ASsoc., 171 NW 592. 

Mo.—White v. Merchants’ 
Co., 93 Mo. A. 282 ‘ 

N. J.—Reed v. FWiremen’s Ins. Co., 
(ON. JS. To 1h 69 AM724errey ton 
ae grounds 78 N. J. L. 549, 74 A 

N, Y.—Cheever v. British Ameri- 
a tao ee A APR: Divs 3338, )oc 

a T. ¥.. 550m 
NE 1121 memj. emp fe 

Pa.—Goldberg v. Crown Mut. F. 
Ins. Co., 61 Pa. Super. 360. 

S. C—Madden .v. Phenix Assur. 
me 70 ta C. 295, 49 SE 855: 

ex.—Germen Ins, Co. v. Gibbs, 
oA ae e Shy 679. ¥ 

ash.—Davi v. Fidelity-Phenix 
F. Ins. Co., 83 Wash. 242, 145 E199) 

[a] .General issue as limited by 
special plea.—(1) Under nonassump- 
sit and a special plea the defend- 
ant is confined to defenses stated in 
the special plea. Goldberg v. Crown 
Mut. F. Ins. Co., 61 Pa. Super. 360. 
(2) An allegation that plaintiff had 
avoided the pclicy by fraudulent 
swearing is not a “specific denial’ 


Ins. 


denials David y. Fidelity-Phenix 
Be Ins. Co, 82 Wash. 242,' 145 P 


Proof of trade usage under gen- 
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denial,’? although not in all jurisdictions.”® Affirma- 
tive defenses, however, must as a rule be specially 
pleaded; they cannot be urged under the general 
issue or a general denial,’® in the absence of any 
statute or rule of court authorizing a different mode 
Thus, fraud or false 
swearing is an affirmative defense which must be 
specially pleaded,*+ although it has been held that 
in an action of debt on the policy, defendant may 
prove fraud and false swearing under the plea of 
nil debet.*? And a plea setting up a representation 


of raising such defenses.®? 


eral issue or denial sec Customs and 
Usages § 80. 
77. %Ind.—Farmers’ Mut. F. Ins. 
aes v. Yetter, 30 Ind. A..187, 65 NE 
Iowa. — Thomsen y. Springdale 
Mut. F. Ins. Assoc., 171 NW 592. 
Mo.—White vy. Merchants’ Ins. Co., 
$3, Mo. Ao 282, 
Ss 


C.—Madden v. Phcenix Assur. 


Co. (00S. C.5295,,49 SH 855. 

S. D.—Wilson v. Commercial Union 
Ins Con 15S. Dp): 322, 89. NW.» 649. 

Tex.—Queen Irs. Co. v. Jefferson 
Ice Co.; 64-Tex. 578. 

Compare Funk vy. _ Philadelphia 
Fire Assoc., 157 Ill. A. 602, 

fa] Denial of knowledge or in- 
formation, etc. — (1) An answer 


which, after a general deniel, denies 
any knowledge or information suf- 
ficient to enable defendant to form a 
belief whether plaintiff ever owned 
the insured property, puts ownership 
in issue. . Wilson v. Commercial Union 
Inst Con hs) S: DD. (382257.89 @NiW., 649. 
(2) Plaintiff’s allegation of owner- 
ship of the property at the time of 
the fire may be put in issue by a 
denial of knowledge or information 
sufficient to form a belief, where de- 
fendant is a foreign corporation. 
Bartow v. Northern Assur. Co., 

S. D, 1382, 72 NW_ 86. 

78. Butler v. Feople’s F. Ins. Co., 
6 La. A. (Orleans) 354. 

79. Fellman v. Mercantile F.& M. 
ins! (@o.8) 3 figatesAs (Orleans). 103; 
Columbus Dry Geods Co. v. Globe, 
ete., F. Ins. Co., 131 App. Div. 603, 
115 NYS 1106; and cases infra this 
note, 

[a] Cancellation. — (1) A plea 
which alleges that by the terms of 
the policy described in the complaint 
the policy may be canceled, and that 
in accordance with its terms in- 
surer canceled it before the loss, is 
bad for failing to set out the terms 
of the policy and the manner of can- 
eeling it, so as to enable the court to 
determine the right of insurer to 
cancel it and whether the right had 
been exercised in accordance with its 
terms. Continental Ins. Co. v. 
Parkes, 142 Ala. 650, 39 S 204. (2) 
Where the return or tender of un- 
earned premium is a condition prece- 
dent to insurer’s right tc cancel the 
policy, a plea of cancellation is in- 
sufficient unless it shows a return or 
tender or a waiver thereof. U. S. 
First Nat EF. Ins. Co. v. Burnett, 
(Fla.) 84 S 382. (3) An answer al- 
leging cancellation is insufficient if 
it fails to sncw that insurer took 
the steps prescribed by the policy 
for cancellation. St. Paul F. & M. 
Ins. Co. v. Bragg, 41 Okl. 146, 137 
P 715. (4) An affidavit. of defense 
setting up notice of cancellation to 
plaintiff’s agent must aver authority 
of the agent to receive notice. Sher 
v. Hawkeye, etc., F. Ins. Co., 21 Pa. 
(5) Where the statement 
of claim shows that the policy was 
canceled on a certain date, but that 
the loss occurred prior to cancella- 
tion, an affidavit of defense is in- 
sufficient which avers that the policy 
had been canceled, but fails to give 
the date of cancellation. Moore v. 
Schafer, 18 Pa. Super. 122. (6) 
Where defendant alleged as a de- 
fense that insured waived a five 
days notice of cancellation, or that 
he replaced the policy by another 
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policy, thereby relieving defendant 
from liability, it must aver in its affi- 
davit of defense not only that it was 
insured’s intent to waive the notice, 
but that his intent was carried out 
with his consent and by his agree- 
men with defendant. Scheel v. Ger- 
man-American Ins. Co., 228 Pa. 44, 
76 A 507. 

[b] Satisfaction—The fact that 
plaintiff has obtained satisfaction 
from other insurance is an affirmative 
defense, which is not shown by an al- 
legation that plaintiff had other in- 
surance aggregating more than the 
lIcss, without any showing that he 
had collected. Columbus Dry Goods 
Co; UN. “Globe, -etes > H. Ins iCo:,— 131 
App. Div. 603, 115 NYS 1106. 

{c] Election to rebuild or repair. 
—Election by insurer to rebuild or 
repair as authorized by the policy 
must be specially pleaded. Fellman 
v. Mercantile F. & M. Ins. Co., 3 La. 
A. (Orleans) 103, 

[d] Nonpayment of premium.— 
Defendant cannot prove nonpayment 
of the premium under a general de- 
nial. National Mut. F. Ins. Co. v. 
Sprague, 40 Colo. 344, 92 P 227. 

80. See statutory provisions and 
rules of court. 

[a] The general issue with notice 
of special defenses (1) is the proper 
and necessary form of pleading in 
some states. Baumler v. Farmers’ 
Northern Mut. F. Ins. Co., 148 Mich. 
430, 111 NW 1069; Milhim v. Hawk- 
eye Ins. Co., 171 Ill. A. 262. See gen- 
erally Pleading [31 Cyc 190]. (2) 
Notice of defense of breach of war- 
ranty or condition see infra § 704 
note 97 [a]. 

81. Fla.—Southern Home Ins. Co. 
v. Putnal, 57 Fla. 199, 49 S 922. 

Ind.—Orient Ins. Co. v. Kaptur, 
176 Ind. 308, 95 NE 230; Bowlus v. 
Phenix Ins. Co., 133 Ind. 106, 32 NE 
319, 20 LRA 400. 

Iowa.—Salzman v. Machinery Mut. 
pees Assoc., 142 Iowa 99, 120 NW 
697. 

La.—Flynn v. Merchants’ Mut. Ins. 
Co., 17 La. Ann, 135;. Levert Bur- 
guieres & Co., Ltd., v. Home Ins. 
Co., 1 La. A. (Orleans) 207, 

Mich.—Baumler vy. Farmers’: North- 
err Mut. FI. Ins. Ce., 148 Mich. 430, 
111 NW 1062. 

Minn.—Ganser vy. Fireman’s Fund 
Ins. Co., 38 Minn. 74, 35 NW 584. 

Mont.—Solem v. Connecticut F. 
Ins. Co.,.41 Mont. 351, 109 P ‘432. 

N. J.—Susex County Mut. Ins. Co. 
v. Woodruff, 26 N. J. L. 541. 

N. Y.—New York v. Brooklyn F. 
Ins. Co., 3 Abb. Dec. 251, 4 Keyes 
465 [aff 41 Barb. 231]; Cheever v. 
British American Ins. Co., 86 App. 
Div. 333, | 83y NYS 728) Laff; 180 -N.Y. 
556 mem, 73 NE 1121 mem]. 

Oh.—Pheoenix Mvt. F. Ins. Co. v. 
Bowersox, 6 Oh. Cir. Ct. 1, 3 Oh. Cir. 
Dec. 321. 

Pa.—Wakely v. Sun Ins, Office, 246 
Pa., 268, 92 A 136, 3 ALR 128. es 

Tex.—Delaware Ins. Co. y. Hiil, 
127 SW 283. 

Pr. Edw. Isl.—Haszard v. Char- 
lottetown Mut. Ins. Co., 1 Pr. Edw. 
IsI,, 275. 

[a] An affidavit of defense is in- 
sufficient (1) which avers that the 
policy’ was placed by an agent of 
defendant, who was also an agent 
of plaintiff, but fails to aver that 
such person was agent of both par- 


of 

terial.87 

ful or fraudulent 
erty by 


insured must be 
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which does not constitute a warranty should allege 
that it was false,8° and made with intent to de- 
ceive,8* and show that it was material ®* or that de- 
fendant was injured in consequence;** and an an- 
swer, setting up fraudulent concealment of a fact 
material to the risk is demurrable if it fails to allege 
that an ordinarily prudent person in the situation 
insured would have known 


it ‘to + be, ma- 


Again, in most jurisdictions, the will- 


destruction of the prop- 


specially pleaded ;88 


ties at the time the insurance was 
placed, or that he had any interest 
whatever in the property insured. 
Zimmerman vy. Ohio German F. Ins. 
Co., 39 Pa. Super. 521. (2) An affi- 
davit of defense alleging that plain- 
tiff misrepresented the value and pro- 
cured excessive insurance is insuffi- 
cient where it states no facts disclos- 
ing concealment and misrepresenta- 
tion other than the mere statement 
that the building was not of the in- 
sured value, and that plaintiff knew 


thereof. Wakely v. Sun Ins. Office, 
zoe Panay 268, ~92ieeA: “186ye 03 PAR: 
[b] False swearing in proof of 


loss.—(1) A defense that the policy 
became void by its terms because 
of false swearing in the proof of loss 
must be pleaded in order to be 
proved, Ganser y. Fireman’s Fund 
Ins. Co., 388 Minn. 74, 35 NW 584; 
Solem v. Connecticut F. Ins, Co., 41 
Mont. 351, 109 P 482. (2) This: is 
so, although defendant did not learn 
of the falsity of the statement until 
the trial, an amendment of the an- 
swer being allowable. Solem y. Con- 
necticut F. Ins. Co., supra. (3) An 
answer alleging that plaintiff swore 
falsely in the specifications furnished 
by him, but averring no fact show- 
ing fraud, states no defense. Phe- 
nix Ins. Co. v. McAtee, 33 Ind. A. 106} 
70 NE 947. (4) An answer alleging 
that plaintiff committed fraud in 
making certain false statements in 
the specifications sworn to by him, 
but in support of which no copy of 
the specifications is filed, states no 
defense. Phcenix Ins. Co. v. McAtee,. 
33 Ind. A. 106. 70 NE 947. (5) An 
affidavit of defense to a statement 
specifically charging the loss is suf- 
ficient, which charges that plaintiff, 
cn the date that proofs of loss were 
executed, falsely swore that the loss 
sustained was two thousand six hun- 
dred dollars, while in fact the value 
of the property destroyed did not 
exceed seven hundred dollars. Rei- 
ter v. New Brunswick F. Ins, Co., 61 


Pa. Super. 590; Keiter v.. Michigan 
commercial ins., Ca.,,61 Pa. Super. 
587. 

[c] A general plea, of fraud is 


sufficient where ‘the alleged fraud 
lies within plaintiff's knowledge. 
Haszard y. Charlottetown Mut. Ins. 


Go.,.ie Pr. Hdw. Isl..-275. 

82. Phoenix Ins. Co. v. Munday, 5 
Coldw. (Tenn.) 547. 

83. National Union FE. Ins. Co. v. 


O’Rear, 16 Ala, A. 593, 80 S 167. 

84. National Union F. Ins. Co. v. 
O’Rear, 16 Ala. A. 593, 80 S 167. 

85. Kentucky, etc, Mut. Ins. Co. 
y. Southard, 8 B. Mon. (Ky.) 634; 
Waller v. New York Ins. Co., 84 Or. 
284, 164 .P. 959, AnnCasl9ise (139; 
Yeier v. Hanover F. Ins. Co., 63 Pa. 
Super. 258; Long v. Phoenix Ins. Co., 
34 N..B: 223: 

86. National Union F. Ins. Co. v. 
O’Rear, 16.Atla. A. 593, 80 S 167; 
Waller v. New York Ins, Co., 84 Or. 
284, 164 P.959, AnnCas1918C 139; 
Fidelity-Phenix F. Ins. Co. v. Sadau, 
(Tex. Civ. A.) 167 SW 834. 

87. Hartford F. Ins. Co. v. Golden, 
188 Ky. 742, 224 SW i177. 


88. Ind.—Farmers’ Mut. F. Ins. 
Co, v. Hill, 45 Ind. A. 605, 91 NE 
361. 


Iowa.—Corkery v. Security F. Ins. 
Co., 99 Iowa 382, 68 NW 792. 
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aliter in other 


cially pleaded by defendant.°° 
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(1) In General. 
may prove breach of warranty or 


La.—Flynn v. Merchants’ Mut. 
Ins: Co., 17 La. Ann. 135. 
Mich.—Morley v. Liverpool, ete., 


Ins. Co., 92 Mich. 596, 52 NW 939; 
Residence EF. Ins. Co. v. Hannawold, 
37. Mich. 103. 

Minn.—Fletcher v. German-Ameri- 
can Ins. Co., 79 Minn. 337, 82 NW 647. 

Nebr.—Herpolsheimer y. Citizens’ 
Ins. Co., 79 Nebr. 685, 113 NW 152. 

N. Y.—Ampersand Hotel Co. v. 
Home Ins. Co., 198 N. Y. 495, 91 NH 
1099, 28 LRANS 218, 19 AnnCas 839 
vay i382 VAppm Div. Sol 115, (NYS 

0]. 

Okl.—Springfield F. & M. Ins. Co. 
v. Griffin, 166 P 4381, 436 [cit Cyc]. 

Or.—Heidenreich y. AXtna Ins. Co., 
2OnOL Oso ne. O42 

Tex.—Alamc F.- Ins. Co. v. Heide- 
mann Mfg. Co., (Civ. A.) 28 SW 
910. 

To same, effect Vertress v. Head, 
188 Ky. 83, 127 SW 523. : 

{a] Allegations held insufficient.— 
(1) Allegations that insured placed 
stoves in a barn, filled them with 
gasoline, lighted them, and negli- 
gently and carelessly left them burn- 
ing, in violation of the policy, and 
that he did such acts “willfully and 
carelessly,” whereby the building 
was fired from the stoves, merely al- 
leged negligence, and not that in- 
sured did them with the intention to 
destroy the property, so as to avoid 
the policy on that ground. Farmers’ 
Mut. F. Ins. Co. v. Hill, 45 Ind. A. 
605, 91 NE 361. (2) An allegation 
that insured’s conspiracy to burn the 
building was in “process of accom- 
plishment” when the fire actually oc- 
curred is not equivalent to an allega- 
tion of an overt act. Ampersand 
Hotel Co. v. Home Ins, Co., 198 N. 
Y. 495, 91 NE 1099, 28 LRANS 218, 
19 AnnCas $39 [rev 131 App. Div. 


‘ 


361, 115 NYS 480]. 
{b] Denial that plaintiff was 
without fault—(1) The defense 


that plaintiff willfully burned the 
property cannct Le made under a 
mere denial of plaintiff’s allegation 
that the loss was caused without his 
fault or negligezce. Cerkery v. Se- 
curity .F. Ins. Co., 99 Iowa 382, 68 
NW. 792. (2) Contra Madden v. 
Phoenix Assur. Co., 70 S. C. 295, 49 
SE 855. 

89. Knoxville F. Ins. Co. v. Avery, 
95 Tenn. 296, 32 SW 256. 

$0. Louisville Underwriters Vv, 
Durland. 123 Ind. 544, 24 NH 221, 
7 LRA 399; German Ins. Co. v. Cain, 
CREO Clive An) Gites WEnOotsn Eton 2: 
Sling v. National Assur. Co., 7 Utah 
441, 27 P 170; and cases infra this 
note. See also supra § 697. 

[a] Plea held insufficient.—(1) A 
plea that the damage was caused by 
the falling of a wall of another 
building is insufficient, where it fails 
to aver that the wall] did not fall as 
a result of a fire. Western Assur. 
Co. v. Hann. 201 Ala. 376. 78 S 2382. 
(2) A plea that the loss was caused 
by order of civi] authorities must 
show the authority of the officer who 
directed the destruction of the 
building. Rees v. Newark F. Ins. 
CO.J1T4E Ne Je is 4008 Ch eAT1053. 

[b] Plea held sufficient.—(1) Se- 


jurisdictions.®® 
loss oceurred from a cause excepted by the pol- 
icy this is likewise an affirmative defense to be spe- 
The rule relating to 
affirmative defenses applies to matters reducing the 
amount of insurer’s liability under the poliecy.®? 
Accordingly, a contractual limitation of lability by 
reason of additional insurance must be specially 
pleaded,®? provided the limitation and the facts 
rendering it applicable do not otherwise appear.?? 

b. Breach of Warranty or Condition— 
In some jurisdictions defendant 
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And if the 


condition under 


christ v. Codorus, etc., Mut. Protec- 
tion ‘Ins..Co., 7. Pa. Super. 246. (2) 
An answer is. sufficiently certain 
where it alleges that the fire and the 
loss thereby caused were caused di- 
rectly by earthquake, and that but 
for such earthquake the fire and loss 
would not have occurred; and that 
the fire and loss thereby were caused 
indirectly by such earthquake, and 
that but for such earthquake the fire 
and loss would not have occurred. 
San Francisco Bd. of Education v. 
Alliance Assur. Co., 159 Fed. 994. 

91. U. S.—Mechanics’ Ins. Co. v. 
Hoover Distilling Co., 182 Fed. 590, 
105 CCA 128, 81 LRANS 873. 

Ala.—Rutter v. Hanover F. 
Co,, 138 Ala. 202, 35°S> 33. 

Ill—Funk y. Philadelphia Fire 
Assoc., 157 Ill. A. 602. 

Ind.—Sisk v. Citizens’ Ins, Co., 16 
Ind. A. 565, 45 NE 804. 

Mo.—Farrell v. Farmers’ Mut. F. 
Ins. Co., 66 Mo. A. 153. 


Ins. 


Okl.—-Liverpool, ete. Ins. Co. v. 
Cargill, 44 Okl. 735, 145 P 1134. 
Tex.—Ginner’s Mut. Underwriters 


v. Wiley, (Civ. A.) 147 SW 629. 

[a] TIlustrations.—(1) The claim 
that it would cost insured jess than 
the actual cash value of the property 
destroyed or damaged to repair or re- 
place it with material of like kind 
and quality is an affirmative defense 
under a provision of the policy that 
insurer shall not be liable beyond 
the actual cash value of the property 
at the time any loss or damage oc- 
curs, and that liability ,shall in no 
event exceed what it would cost in- 
sured to repair or replace the prop- 
erty lost or damaged with material 
of like kind and quality. Mechanics’ 
Ins, Co. v. Hoover Distilling Co., 182 
Fed. 590, 105 CCA 128, 31 LRANS 
873. (2) A provision in by-laws of 
a mutual policy which entitles plain- 
tiff to only fifty per cent of the 
amount insured must be specially 
pleaded. Farrell v. Farmers’ Mut. F. 
Ins. Co., 66 Mo. A. 158. (3) A pro- 
vision in a policy that the property 
insured shall be considered personal- 
ty, and hence not within the valued 
policy acts, is defensive, and, to be 
available, must be pleaded. Ginner’s 
Mut. Underwriters v. Wiley, (Tex. 
Civ. A.) 147 SW 629. (4) Where in- 
surer does not specially plead as a 
defense pro tanto its reduced lia- 
bility from the loss occurring while 
the building was vacant, such de- 
fense is not available. Liverpool, 
ete., Ins. Co. v. Cargill, 44 Okl. 735, 
145 P 1134; Great Western L. Ins. Co. 
v. Sparks, 38 Okl. 395, 132 P 1092, 49 
LRANS 724. 

{[b] Award as limiting recovery. 
—(1) A defense that the amount of 
the recovery should not exceed the 
amount of the award fixed by arbi- 
tration is not available under the 
general issue. Funk v. Philadelphia 
Wire Assoc., 157 Ill. A, 602, (2) A 
plea that appraisers were appointed 
to determine the loss; that they fixed 
it at a’certain sum, which defendant 
offered to pay; that it was agreed 
that no suit on the policy should be 
sustainable until after the full com- 
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the general issue or a general denial, without having 
specifically pleaded the breach,®* at least where 
plaintiff alleges specific acts of performance.%® 
most jurisdictions, however, whether the warranty 
is affirmative or promissory or the condition is 
precedent or subsequent, and although plaintiff has 
in general terms alleged performance on his part, a 
breach of warranty or condition must be affirma- 
tively pleaded; defendant must specify the war- 
ranty or condition claimed: to have been violated, 
and allege the facts relied on as constituting the 
breach,®® in the absence of any statute or rule of 
court authorizing a different mode of raising the 


In 


pliance by insured with all the pro- 
visions relating to appraisement, and 
that the loss was not payable until 
sixty days after appraisement, where- 
fore defendant says that plaintiff can 
only recover the amount so tendered 
and paid into court is not demurrable. 
Rutter v. Hanover F. Ins. Co., 138 
Ala. 202, 35 S 33. 

{c] Failure to preserve property 
after fire—A policy provided that the 
best endeavor of insured should be 
used in protecting the property from 
damage at and after the fire, and that 
the company shquld not be liable for 
damage caused by failure to do so. 
The answer alleged that the prop- 
erty became very wet from the water 
thrown thereon to extinguish the fire, 
that plaintiff made no endeavor to 
dry or clean it, and that, if it had 
been properly cared for, the damage 
would not have exceeded one hundred 
dollars. It was held that the answer 
was good as admitting one hundred 
dollars damages, and setting out such 
facts as a defense to the excess only. 
Sisk v. Citizens’ Ins. Co., 16 Ind. A. 
565, 45 NE 804. 


92. Tinsley v. Atna Ins. Co., 1993 
Mo. A. 693, 205 SW 78; Fager v. 
Commercial Union Assur. Co., 189 


Mo. A. 464, 176 SW 1064; Camden F’. 
Ins. Assoc. v. Wandell, (Tex. Civ. 
A.) 195 SW 289. 


{a] Answer held insufficient—An 
answer which in one count alleges 
other insurance as a ground for 


avoiding the policy, and in another 
count asks to prorate other insurance, 
if any is found, does not allege the 
existence of other insurance as a 
basis for prorating the loss. O’Leary 
v. German American Ins. Co., 100 
Iowa 390, 69 NW 686. 

93. Continental Ins. Co. v. Coons, 
14 KyL 136; McFetridge v. American 
F. Ins, Co., 90 Wis. 138, 62 NW 938. 

94. Emmons v. Home Ins. Co., 17 
Del. 83, 39 A 775; Knoxville F.. Ins. 
Co. v. Avery, 95 Tenn. 296, 32 SW 
256; Rochester German Ins. Co. v. 
Monumental Sav. Assoc., 107 Va. 701, 
60 SE 93. 

95. Brock v. Des Moines Ins. Co., 
96 Iowa 39, 64 NW 685; Shawnee F. 
Ins. Co. v. Knerr, 72 Kan. 385; .83.P 
611; Ellsworth v. Adtna Ins. Co., 89 
N. Y. 186 [rev 25 Hun 314]; Gallin v. 
Allemannia F. Ins. Co., 184 App. Div. 
876, 172 NYS 662; Palatine Ins. Co. 
v. Lynn, 42 Okl. 486, 141 P 1167. 


96. U. S.—Bittinger v. Providence 
Washington Ins. Co., 24 Fed. 549; 
Bennett v. Maryland F. Ins. Co., 


F, Cas. No. 1,321, 14 Blatehf. 422. 
Ala.—Norwich Union F. Ins. Soc. 
v. Prude, 156 Ala. 565, 46 S 974; Con- 
tinental Ins. Co. v. Parkes, 1142 Ala. 
650, 39 S 204; Cassimus v. Scottish 
Union, etc., Ins. Co., 1385 Ala. 256, 33 
S 163; Girard F. Ins. Co. v. Boulden, 
shal MSSerer te : 
Ark.—Atlas Ins. Co. v. Robison, 94 
Ark. 390, 127 SW 456, 27 LRANS 
250° Leit Cyc 
Cal.—Tischler v. California Mut. 
Mins:4.Col, 66 2Call. eh7.8.0 402 be 1169s 
Anderson Bank v. Home Ins. Co., 14 
Cal. A.’ 208, 111 P 507: 
Colo.—Connecticut F. Ins. Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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defense ;°7 and he must bring his case clearly within 
the condition or warranty relied on.°* In any event, 


Colorado Leasing, etc., Co., 50 Colo. 
424, 116 P 154, AnnCasl1912C 597; 
Loyal Mut. F. Ins. Co. v. Brown, etc., 
Mercantile Co., 47 Colo. 467, 107 P 
1098; National Mut. F. Ins. Co. v. 
Sprague, 40 Colo. 344, 92 P 227; Hel- 
vetia Swiss F. Ins. Co. v. Edward P. 
Allis'-Co., 11 Colo: A> 264, 53; P 242; 
British American Assur. Co. v. Coop- 
er, 6 Colo; A.. 25, 40 P 147. 

Fla.—Cosmopolitan F. Ins. Co. v. 
Putnal, 60 Fla. 41, 53 S 444; Tillis v. 
Liverpool, etc., Ins. Co., 46 Fla. 268, 
35\S 171, 110 AmSR 89. 


Ga.—Smith v. Champion, 102 Ga. 
92, 29 SE 160. 
Ida.—Allen v. Phcenix Assur. Co., 


12 Ida. 653, 662, 88 P 245, 8 LRANS 
908, 10 AnnCas 328 [cit Cyc]. 

Ill. Phenix Ins. Co. v. Caldwell, 
187 Ill. 78, 58 NE 314; Torpedo Top 
Co. v. Royal Ins. Co., 162 Ill. A. 338; 
American Ins. Co. v. Egyptian Lodge 
INO S02) FVOs O21E 128) D1. fAS 161; 
Scottish Nat. Ins. Co. v. Adams, 122 
Til. A. 471; Concordia E.. Ins. Co. v. 
Bowen, 121 Ill. A. 35; Danvers Mut. 
He pnsitCo.l vv. Schertz, ‘95111, “AL 1656: 
Contra Home Ins. Co. v. Field, 42 Ill. 
A. 392; Western Assur. Co. v. Mason, 
5 Ill. A. 141. 

Ind.—Humboldt F. Ins. Co. v. Ash- 
by, 57 Ind. A. 682, 108 NE 150; Home 
Ins. Co. v. Gagen, 38 Ind. A. 680, 76 
NE 927. Contra North British, etc., 
Ins. Co. v. Rudy, 26 Ind. A. 472, 60 
NE 9. 

TIowa.—Cone v. Century F. Ins. Co., 
139 Iowa 205, 117 NW 307. 

Kan.—Queen Ins. Co. v. Excelsior 
Milling Co., 69 Kan. 114, 76 P 423. 

Ky.—Sprigg v. American Cent. Ins. 
Co., 101 Ky. 185, 40 SW 575, 19 KyL 
363; Home Ins. Co. v. Gaddis, 3 KyL 


159, 
La.—Theodore v. New Orleans 
Mut. Ins. Assoc., 28 La. Ann. 917: 


Pino v. Merchants’ Mut. Ins. Co., 19 
La. Ann. 214, 92 AmD 529. 

Mass.—Peiree v. Cohasset Mut. F. 
Ins. Co., 123 Mass. 572; Mulry v. Mo- 
hawk Valley Ins. Co., 5 Gray 541, 66 
AmD 380; Haskins v. Hamilton Mut. 
Ins. Co., 5 Gray 432. 

Minn.—Fletcher v. German-Ameri- 
ean Ins. Co., 79 Minn. 337, 82 NW 
647; Caplis v. American F. Ins. Co., 
60 Minn. 376, 62 NW 440, 51 AmSR 
535; Newman v. Springfield F. & M. 
Ins; Co., 17%. Minn. 123. 

Miss.—Western Assur. Co. v. Fer- 
rell, 40 S 8. 

Mo.—Kent, etc., Paint Co. v. Adtna 
Ins. Co., 165 Mo. A. 30, 146 SW 78; 
Hilburn v. Phcenix Ins. Co., 140 Mo. 
A. 355, 124 SW 63. 

Mont.—Daniels v. Andes Ins. Co., 
2 Mont. 78. 

Nebr.—Sprinegfield F. & M. Ins. Co. 
vy. Peterson, 93 Nebr. 446, 140 NW 
760; Farmers’, etc., Ins. Co. v. Wiard, 
59 Nebr.. 451, 81 NW 312; Farmers’, 
ete., Ins. Co. v. Newman, 58 Nebr. 
504, 78 NW 933; Phoenix Ins. Co. v. 
Barnd, 16 Nebr. 89, 20 NW 105. 

N. J.—McGlade v. Home Ins. Co., 
FAN. J. Ta. -405 59A 6283° Elliott v. 


Agricultural Ins. Co., (Sup.) 3 A 
piv 

N. Y.—New York v. Brooklyn F. 
Ins. Co., 3 Abb. Dec. 251, 4 Keyes 


465; Smith v. Home Ins. Co., 47 Hun 
30; Baumiller v. Workingman’s Co- 
operative Assoc., 9 Misc. 157, 29 NYS 


26. 
N. D.—Ennis v. Retail Merchants’ 
Assoc. Mut. F. Ins. Co., 33 N. D. 20, 


156 NW 234. 
Oh.—Ohio Farmers ‘Ins. Co. v. 
Titus, 82 Oh. St. 161, 92 NE 82; 


Queen Ins. Co. v. Leonard, 9 Oh. Cir. 
Ct. 46, 6 Oh. Cir. Dec. 49. 

Pa.—Miller v. Iron City Mut. F. 
Ins. Co., 11 YorkLegRec 61. 

3S. G—Montgomery v. Delaware 
Ins. Co., 67 S. GC. 399, 45 SE 934. 

Ss. D.—Smith v. Mutual Cash Guar- 
anty F. Ins. Co., 21 S. Dretioo ets 


NW 94. 
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Tex.—Ginners’ Mut. Underwriters 
v. Wiley, (Civ. A.) 147 SW 629; Dela- 
ware, Ins Co. v. Hill, (Civ. A.) 127 
SW 283; American Cent. Ins. Co. v. 
Murphy, (Civ. A.) 61 SW 956. 

Wash.—Silver vy. London Assur. 
Corp., 61 Wash. 593, 112 P 666. 

Wis. —Schaetzel v. Germantown 
aA Mut, Ins} iCo:;”" 22. SWis. 

Can.—North British, etc., Ins. Co. 
v. McLellan, 21 Can. S. GC. 288. 

N. B.—Temple v. Western Assur. 
Co., 35 N. B. 171; Long v. Phenix 
Ins! Col 34 NAB. 223: 

Ont.— Frey v. Mutual F. Ins. Co., 
GoUEn © mOsm e nliO 2 

[a] Setting out conditions.—(1) 
Where breach of conditions is re- 
lied on as a defense, the conditions 
should be set out in the plea, at 
least in substance, so that the court 
may determine on demurrer whether 
the facts stated as constituting the 
breach amounted to such in law. 
Norwich Union F. Ins. Soc. v. Prude, 
156 Ala. 565, 46 S 974. (2) An allega- 
tion that there was attached to, and 
made a part of, an insurance volicy, 
an iron-safe clause, which is set out 
in hee verba, is a sufficient allega- 
tion that such clause properly con- 
stituted a part of the policy. City 
Drug Store v. Scottish Union, ete, 
Ins. Co., (Tex. Civ. A.) 44 SW 21. 

[b] Allegations held insufiicient.— 
(1) Exchange Underwriters’ Agency, 
etc. v. Bates, (Ala.) 69 S 956; Cow- 
art v. Capital City Ins. Co., 114 Ala. 
356, 22 S 574; Western Assur. Co. v. 
McGlathery, 115 Ala. 213, 22 S 104, 
67 AmSR 26; National Union F. Ins. 
Co. v. O’Rear, (Ala. A.) 80S 167; Loyal 
Mut. F. Ins. Co. v. Brown, etc., Mer- 
cantile Co., 47 Colo. 467, 107 P 1098; 
Farmers’, ete., Ins. Co. v. Koons, 120 
Ill. A. 303; Phenix Ins. Co. v. Union 
Mutt i. ans.2 Coy ol Inds 3928Coxivi 
AMtna Ins. Co., 29 Ind. 586; Farmers’ 
Mut. EF. Ins. Co. v. Yetter, 30 Ind. A. 
187, 65 NE 762. (2) In an action on 
a policy which states that ‘‘the as- 
sured is the sole and unconditional 
owner,” mere defects in the title, to 
be available, must be_ specifically 
pointed out in the answer. Sprigg v. 
American Cent. Ins. Co., 101 Ky. 185, 
40 SW 575, 19 KyL 363. (3) An 
answer alleging that insured “con- 
cealed from the company the fact 
that the property was incumbered to 
the extent of as shown by a 
chattel mortgage,’ which is alleged 
to be of record, does not sufficiently 
aver that the property was in fact 
encumbered. Lancaster Ins. Co. v. 
Monroe, 101 Ky. 12, 39 SW 434, 19 
KyL 204. (4) Allegations in the 
answer in an action on a policy that 
when it was issued there existed on 
the property indebtedness exceeding 
the amounts stated in the applica- 
tion, and “that the amounts of each 
of these excessive incumbrances are 
well known to plaintiff and the per- 
sons to whom the same are due, but 
the particular amounts thereof, and 
to whom the same are due, are at 
this time unknown to defendant,” 
are too general. Phoenix Assur. Co. 
v. Munger Improved Cotton Mach. 
Mfe. Co., (Civ. A.) 49 SW 271 [aft 
92 Tex. 297, 49 SW 222]. (5) In an 
action on a policy insuring a certain 
building while occupied for a speci- 
fied purpose, a pleading setting up a 
different use of the building is de- 
murrable, unless it denies that the 
building was occupied for the pur- 
poses specified in the policy at or 
about the time of the fire. Southern 
Home Ins. Co. v. Murphy, 57 Fla. 
191, 49 S 587. (6) If an answer in 
an action on a policy providing for 
forfeiture if the property was a 
manufacturing establishment and 
ceased to be operated for more than 
ten days does not allege that the 
property was a manufacturing prop- 
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if the complaint alleges performance, and the an- 
swer neither denies that allegation nor sets up a 


erty, it fails to plead a forfeiture 
because of the idleness of the prop- 
erty. Queen Ins. Co. vy. WBxcelsior 
Ga te Cole GON Kan el Age 6 ee 


{c]_ Allegations held sufficient.— 
(1) Norwich Union F. Ins. Soc. v.° 
Prude, 156 Ala. 565, 46 S 974; Cassi- 
mus v. Scottish Union, etc., Ins. Co., 
135 Ala. 256, 33 S 163; National 
Union F. Ins. Co. v. O’Rear, (Ala. A.) 
80 S 167; National Mut. F. Ins. Co. 
v. Duncan, 44 Colo. 472, 98 P 634, 20 
LRANS 3840; Cone v. Century F. Ins. 


Co., 139 Iowa 205, 117 NW_ 307; 
Daniels v. Andes Ins. Co., 2 Mont. 
78; Sechrist v. Codorus, ete, Mut. 


Protection Ins. Co., 7 Pa. Super. 246. 
(2) In an action on a policy which 
provides that it shall be void in case 
of additional insurance, unless _con- 
sent in writing is indorsed on it by 
the company, an answer which al- 
leges that additional insurance was 
procured by plaintiff without defend- 
ant’s consent being so indorsed in 
writing is good without alleging that 
such consent was not given in any 
other manner. Sisk v. Citizens’ Ins. 
Co., 16 Ind. A. 565, 45 NE 804: (3) 
The averment of an affidavit of de- 
fense that, at the time the policy 
issued, the buildings were not un- 
conditionally and solely owned by in- 
sured, and that they were not on 
ground owned by him in fee simple, 
is sufficient, without further allega- 
tions as to ownership. Moore v. Sus- 
quehanna Mut. F. Ins. Co., 196 Pa. 
30, 46 A 266. (4) An answer alleging 
that prohibited articles were kept by 
plaintiff need not specify the articles. 
Phoenix Ins. Co. v. Lawrence, 4 Metc. 
(isy3)i 95218581 Amped 20% 

97. See statutory provisions and 
rules of court. i 

[a] The general issue with notice 
of the defense is the proper and nec- 
essary form of pleading in some 
states. O’Neill v. Northern Assur. 
Co., 155 Mich. 564, 119 NW 911; Maas 
v. Anchor F. Ins. Co., 148 Mich. 432, 
111 NW 1044; Cronin v. Philadelphia 
F. Assoc.,,° 112 -Mich, 106, 70 NW 
448; Minnock v. Eureka F. & M. Ins. 
Co., 90 Mich. 236, 51 NW 367; Gold- 
berg v. Crown Mut. F. Ins. Co., 61 Pa. 
Super. 360; Wilson v. Union Mut. F. 


Ins. €o., 75 Vt. 320, 55 A 662. Contra 
Morley v. Liverpool, etc., Ins. Co., 
85 Mich. 210, 48 NW 502. See also 


supra § 703 note 80 [a]; infra § 705 
note 4 [a]; § 706 note 10 [a]; § 707 
note 13 [a]. 

{b] A statement specifying the 
condition broken must be filed in 
some states. Tucker v. Colonial F. 


Ins;. Cos. 158 W. Va. 30)0 Sie SH 86s 
L. Rosenthal Clothing, ete, Co. v. 
Scottish Union, etc., Ins. Co., 55 W. 


Va. 238, 46 SEH 1021; Adkins v. Globe 
FB, Ins. Co., 45 W. Va. 384, 32 SH 194. 
98. Cal.—Capuro v. Builders’ Ins. 
Gor SoM Calis: 
Del.—Hoffecker v. New Castle 
County Mut. Ins. Co., 10 Del. 101. 


Fla.—Southern Home Ins. Co. v. 
Murphy, 57 Fla. 191, 49 S 537. 
ilt—Peoria M: & &. ims. Co. v. 


Lewis, 18 Ill. 553; Gray v. Insurance 
Co., 125 Ill. A. 370; Forehand v. Ni- 
agara Ins. Co., 58 Ill. A. 161 [rev 
on other grounds i169 Ill. 626, 48 NE 
830]. 

Las ONCE, F. Ins. Co. v. Stew- 
art, 13 Ind. A. 627, 42 NE 286; Adtna 


Ins. Co. v. Norman, 12 Ind. A. 652, 
40 NE 1116. 

Kan.—Queen Ins. Co. v. Excelsior 
WMilline” Con69) Kang DESIG Pass 


Phenix Ins. Co. v. Sullivan, 39 Kan. 
449) 18) (P5283 

Ky.—Kentucky, ete. Mut. Ins. Co. 
vy. Southard, 8 B. Mon. 634. 

Ont.—Mutehmor vy. Waterloo Mut. 
Ei iinss Conn’ Ont) E6063) Ont R 
667; Reesor v. Provincial Ins. Co., 33 
eC. Qn Besse smithy... Commer- 
CallUinionWns2605 S83: UsC. (Qi By 69. 


502 [26 C.J.] 


breach as new matter, defendant cannot take ad- 
Where plaintiff alleges per- 
formance of conditions generally, an answer suffi- 
ciently alleges a breach by setting out a condition 
and alleging nonperformance thereof.t 
breach of affirmative warranty need not allege that 
it was fraudulently made, since its falseness alone 


vantage of a breach.®® 


defeats the policy.? 
[§ 705] 


99. Cassacia v. Phcenix Ins. Co., 
28 Cal. 628. 

1. Birmingham vy. Farmers’ Joint 
Stocks Ins. /Co., 67° Barb:. CN.Y.)) 6953 
Morrow v. Waterloo County Mut. 
HYpins. CO, ,.2389 GUaiCls Ore Bigs 4st me Ot= 
tawa, etc., Forwarding Co. v. Liver- 
pool; dete. wins) Cos, 128% Wk Ory B 
518; Lomas v. British America As- 
Ssum1Co.,522  UsiC. Ox Bi E310: 

2. Dolan v. Missouri Town Mut. 
F. Ins. Co., 88 Mo, A. 666. 

3. Ala.—Traders’ ns, “2s Cosngiws 
Letcher, 143 Ala. 400, 39 S 271. 

Ill.—Pheenix Ins. Co. v. Hedrick, 
178 Ill. 212, 52 NE 1034 [aff 73 I11. 
A. 601]. 

Ind.—Germania Ins. Co. 
son, 46 Ind. 331. 

Kan.—Wilson vy. German-American 
Insi:@os) 90 Kank 345pck38 42.1715 

Me.—Caston v. Monmouth Mut. F. 
Ins. Co., 54 Me. 170; Fox v. Conway 
Be dns: Co7153.) Mev /lO% 

Mo.—Mueller v. Putnam F. Ins. 
Co., 45 Mo. 84; Hilburn v. Phoenix 
Ins. Co., 140 Mo. A. 355, 124 SW 68. 

N. J.—Mick v. Royal Exch. Assur. 
Gorp.,// 87% No J.) 628; 594. A 808% 
McGlade v. Home Ins. Co., 71 N. J. 
Li 40,59 A628. 

N. Y.—McManus v. Western Assur. 
Co., 22 Misc. 269, 48 NYS 820 [aff 
43 App. Div. 550 mem, 60 NYS 1143 
mem (aff 167 N. Y. 602 mem, 60 NE 
1115 mem)]. 

Pa.—Wakely v. Sun Ins. Office, 246 
Pa. 268, 92 A 136, 3 ALR 128. 

S. D.—Wilson v. Commercial Union 
Ins:):Cos- 15) Si* Diy" 3225 i89N Wi 649: 

Tex.—Phceenix Assur. Co. v. Deav- 
enport, 16 Tex. Civ. A. 283, 41 SW 
399. 

[a] Insufficiency of proofs. — (1) 
An affidavit of defense alleging 
merely that the proofs of loss were 
not satisfactory is insufficient. 
Wakely v. Sun Ins. Office, 246 Pa. 
268, 92 A 136, 3 ALR 128. To same 
effect Germania Ins. Co. v. Ashby, 
112 Ky. 303, 65 SW 611, 23 KyL 1564, 
99 AmSR 295. (2) A plea in abate- 
ment which, while admitting that 
some kind of proofs of loss were sent 
defendant, does not state their con- 
tents, but avers that they did not 
state and set out the title, is bad, be- 
cause uncertain, in not showing 
whether the proofs were silent on 
the subject of title, or, while at- 
tempting to set out title, were so de- 
fective as not to be a compliance 
with the requirement of the policy 
in that regard; and, if the latter is 
meant, then it is bad as pleading a 
conclusion of law. Phoenix Ins. Co. 
v. Hedrick, 178 Ill. 212, 52 NE 1034 
faff. 73 Ill. A. 601]. °(3) Where .the 
complaint alleges the furnishing of 
satisfactory proofs of loss, defend- 
ant, under the general denial, may 


v. John- 


(2) Notice and Proof of Loss. 
of insured to furnish proofs of loss, including fail- 
ure to furnish a magistrate’s certificate, and refusal 
to produce books of account and documents or to 
submit to an examination, must be specially pleaded 
by insurer; it cannot be relied on as a defense under 
the general issue or a general denial,? in the absence 
of statute or rule of court to the contrary.4 
rule has been held to apply even where plaintiff 
specifically alleges that proofs were made,° but 
there is authority to the contrary.® 
defendant relies on it-as a defense, he must specially 
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statute.” 


A plea of 


[§§ 704-706 


plead that plaintiff failed to give immediate notice 
of the fire to the state fire marshal as required by 
In some jurisdictions the objection that 
insured refused to submit to an examination is in 
the nature of a plea in abatement, and should be 
pleaded separately from pleas in bar, where the re- 
fusal does not work a forfeiture of the policy, but 


simply causes the loss not to be payable until an 


Failure 


[§ 706] (3) 


This 


Similarly, if 


show the contrary. Gallin v. Alle- 
mannia F. Ins. Co., 184 App. Div. 876, 
172 NYS 662. (4) An answer which, 
after a general denial, alleges fail- 
ure to submit proofs of loss is suffi- 
cient. Wilson v. Commercial Union 
Ins. Co., 15 S. D. 322, 89 NW 649. 

{[b] Time of furnishing proofs.— 
(1) An affidavit of defense is suffi- 
cient which alleges that proofs were 
not furnished within sixty days 
after the fire as required by the 
policy. Giordano v. St. Paul F. & M. 
Ins. Co., 68 Pa. Super. 233. (2) An 
affidavit of defense alleging that 
plaintiff did not. furnish defendant 
“proper and sufficient proofs, as re- 
quired by the policy .. . the said 
proofs of loss not having actually 
been served upon the said defendant 
until” a certain day, leaves it uncer- 
tain whether the averment as to time 
of service refers to the proofs said 
to be insufficient, or to others served 
at a later day, whose insufficiency 
is not challenged. Moore v. Sus- 
quehanna Mut. F. Ins. Co., 196 Pa. 
30, 46 A 266. ‘ 

[ec] Refusal to produce books and 
documents.—(1) A plea alleging that 
the policy provided that insured 
should produce for examination all 
bills, and that he failed on demand 
to produce bills showing from whom 
he bought the property, is bad for 
failing to aver that insured was 
bound to comply with the provision. 
Traders’ Ins. Co. v. Letcher, 143 Ala. 
400, 39 S 271. (2) An affidavit of 
defense alleging merely that insured 
refused to produce for examination 
all books of accounts and _ other 
papers, whereby the policy became 
void, is insufficient, where it fails to 
allege that such books and _ papers 
are necessary to the defense. Wakely 
v. Sun Ins. Office, 246 Pa. 268, 92 A 
136, 3 ALR 128. (3) Where the policy 
requires insured to produce his books 
of account and other vouchers when- 
ever required in writing, an answer 
alleging a refusal to produce them 
without alleging a request in writing 
is bad. Germania Ins. Co. v. John- 
son, 46 Ind. 331; Aurora F. Ins. Co. 
vy. Johnson, 46 Ind. 315, 

[d] Refusal to submit to exami- 
nation.—(1) Where the policy makes 
it the duty of insured to submit to 
an examination under oath by the 
agent or attorney of the insurance 
company, an answer alleging gener- 
ally a refusal to submit to an exami- 
nation, without showing when or by 
whom the request was made, or that 
a time or place was named for such 
examination, is bad. Germania Ins. 
Co. v. Johnson, 46 Ind. 331; Aurora 
F. Ins. Co. v. Johnson, 46 Ind. 315. 
(2) An answer which after a general 
denial alleges plaintiff’s failure to 


examination is submitted to;® but in other jurisdic- 
tions this defetise cannot be pleaded in abatement, 
but should be set up in the answer.® 


Appraisal or Arbitration. Non- 


compliance with a condition of the policy making 
appraisal or arbitration of the amount of the loss a 
condition precedent to an action on the policy can- 
not be taken advantage of under the general issue 
or a general denial; it must be specially pleaded.?® 
And the plea must allege the existence of all con- 
ditions making an award essential to ‘the mainte- 
nance of the action.1! 


submit a_ certificate showing an 
examination of plaintiff under oath 
as to the loss, as required by the 
policy, is sufficient. Wilson v. Com- 
mercial Union Ins. Co., 15 S. D. 322, 
89 NW 649. 4 

4 See statutory provisions and 
rules of court. 

[a] Notice of the defense in con- 
nection with the general issue is the 
proper and necessary method of 
pleading in some states. O’Neill v. 
Northern Assur Co., 155 Mich. 564, 
119 NW 911. And see supra § 704 
note 97 [a]; infra § 706 note 10 [a]; 
§ 707 note 13 [a]. 

[b] A statement specifying the 
defense must be filed in some states. 
Adkins v. Globe F. Ins. Co., 45 W. 
Va. 384, 32 SE 194. 

5. Phoenix Assur, Co. v. Deaven- 
port, 16 Tex. Civ. A. 283, 41 SW 399. 

6 Palatine Ins. Co. v. Lynn, 42 
OK1. 486, 141 P 1167. 

7 Menting v. Germania F. Ins. 
Co., 169 Wis. 246, 171 NW 942. 

[a] Sufficiency of plea.—A denial 
that .plaintiff fulfilled policy condi- 
tions, and that proofs of loss con- 
formed tothe policy, is not a plea 
that he failed to give the statutory 
notice. Menting v. Germania F. Ins. 
Co., 169 Wis. 246, 171 NW 942. 

8 Weide v. Germania Ins. Co., 29 
BowCas.! » Non) 17,358, 64h 5 WOU Sa 
Aachen, etc., F. Ins. Co. v. Arabian 
Toilet Goods Co., 10 Ala. A. 395, 396, 
64 S 635 [cit Cyc]. 

9. Scattish Union, ete., Ins. Co. v. 
Strain, 70 SW 274, 24 KyL 958. 

10. Ill.—Concordia F. Ins. Co. v. 
Bowen, 121 Ill. A. 35. 

Iowa.—Smith v. Continental Ins. 
Co., 108 Iowa 382, 79 NW 126. 
Kan.— Liverpool, ete., Ins. 
Hall, jdookan, (Axcis, 41 eP 65. 
Ky.—American F. Ins. Co. v. 
Bland, 40 SW 670, 19 KyL 287; Sun 
Mut. Ins. Co. v. Crist, 39 SW 837, 19 
KyL 305; Citizens’ Ins. Co. v. Bland, 

39 SW ; 825,719 Ky, 11.0; 

Oh.—Ohio Farmers’ Ins. Co. v. 
Titus, 82) Ohw St. 161, 92 NE 82. 

Pa.—Penn Plate Glass Co. v. Spring 
Garden jIns2Co:,.4189 Pas 25542) As 
138, 69 AmSR 810 (dictum). 

Wyo.—Kahn v. Traders’ Ins. Co., 
4 Wyo. 419, 34 P1059, 62 AmSR 47. 

[a] Wnéder rule of court, a special 
plea may be unnecessary. Morley v. 
Liverpool, etc., Ins. Co., 85 Mich. 210, 
48 NW 502. See also supra § 704 
note 97 [a]; § 705 note 4 [a]; infra 
§ 707 note 13 [a]. 

11. Torpedo Top Co. v. Royal Ins. 
Co., 162 Ill. A. 338; American F. Ins. 
Co. v. Bland, 40 SW 670, 19 KyL 287; 
Reed v. Newark F. Ins. Co., 74 N. J. 
L. 400, 65 A 1058. 

[a] Disagreement as to amount of 
loss prior to suit must be alleged. 


Cow AVE 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 707] (4) Prematurity of Suit. The objec- 
tion that the action is prematurely brought must 
be specially pleaded; it cannot be raised under the 
general issue or a general denial,!2 in the absence 
of statute or rule of court to the contrary.1% 

[§ 708] (5) Limitation of Time to Sue. The 
defense that the action was not commenced within 
the time specified in the policy cannot be raised 
under the general issue or a general denial; it must 
be specially pleaded.1# And if the complaint alleges 
facts sufficient to excuse plaintiff’s delay, an answer 
alleging that the action was not commenced within 
the time limited is demurrable.5 

[§ 709] 3. Replication or Reply—a. In General. 
The necessity and propriety of a replication or reply 
in actions on fire insurance policies are governed by 
the general rules of pleading.1® Under various pro- 
visions of the codes of procedure it has been held 
that an averment in the answer that plaintiff con- 
cealed facts material to the risk is an affirmative 
defense which he may disprove without a replica- 
tion;17 that without special pleading plaintiff may 
prove that statements made by him and alleged by 
«defendant to have been false were not intentionally 
false;18 that, where the answer alleges a breach of 
condition subsequent, plaintiff may prove matter by 
way of reply without pleading it,'® unless the court 
‘on motion requires him to plead it;?° that, where 
the answer sets up an appraisement, plaintiff may 


.allege fraud by way of reply,” but that he need not - 


interpose a reply to such an answer, in order to 
enable him to attack the appraisement for fraud, 
‘unless the court in its discretion requires it;?? that, 
where defendant pleads that insured did not keep 
his books in an iron safe, but does not deny that he 
‘kept the books and that they were preserved from 
loss or injury, ready to be produced, there is no 
necessity for a replication;?3 that, where insurer 
‘pleads nonpayment of the premium note, insured, 
-assuming the burden of proving payment, may prove 
it under his implied general denial;?*+ that insured 
-ecannot urge insurer’s failure to attach a copy of 
the premium note to the policy as required by stat- 
cute, where he fails to plead such failure in avoid- 
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ance by reply to an answer setting up a suspension 
of the policy for nonpayment of the note;2® and 
that, where an insurer, after suit by insured, pays 
the amount to the mortgagee as required by the 
policy, and sets up such payment as a complete de- 
fense, he is entitled to an order to compel plaintiff 
to reply thereto.*®, The form and. contents of a 
replication or reply are governed by general rules 
of pleading.27, Where defendant pleads that it did 
not execute the policy and that the agent issuing it 
had no authority in that behalf, a replication alleg- 
ing ratification by defendant is not a depart- 
ure,’ and where the answer denies the authority of 
the agent issuing the policy, evidence of ratification 
is admissible under a replication of the general 
denial.2® A reply alleging a parol contemporaneous 
stipulation in contravention of the terms of the pol- 
icy set forth in the complaint, but not alleging 
fraud or mistake, is demurrable.2° But where a 
complaint alleges that the policy was for thrée years 
and the answer alleges that it was for one year, a 
reply alleging that the policy by mistake read one 
year instead of three years does not state a new 
cause of action.2t Where the answer pleads want 
of insurable interest by reason of a conveyance by 
plaintiff, a replication alleging that the deed was 
not delivered is not a departure from the ecom- 
plaint.? But if the answer alleges that insured was 
not the owner of the property, a reply which admits 
he was not the owner of the legal title, but fails to 
allege he had any insurable interest, or any interest, 
is demurrable.** Where an answer to a suit on a 
policy covering materials and machinery used in a 
certain manufacturing business alleges that the risk 
was materially increased by using one story of the 
building as a storeroom for old boxes, casks, and 
rubbish, a reply that the boxes, ete., were used and 
were necessary materials in the business, and con- 
stituted a part of the risk insured against, is good.*+ 
To a plea alleging breach of the iron-safe clause 
and nonproduction of books and inventories, a re- 
plication is sufficient which alleges compliance with 
the clause and destruction of the books and inven- 


-Torpedo Top Co. v. Royal Ins. Co., 
162 Ill. A. 338; Citizens’ Ins. Co. v. 
Bland, 39 SW 825, 19 KyL 110. 

[b] Request for appraisal or ar- 
~bitration.—The plea must allege that 
the insurer requested an appraisal 
-or arbitration. American F. Ins. Co. 
vy. Bland, 40 SW 670, 19 KyL 287; 
Citizens’ Ins. Co. v. Bland, 39 SW 
825, 19 KyL 110. 

Plea avoiding award see 


703. 
: 12. Ga.—Rosser v. Georgia Home 
Ins. Co., 101 Ga..716, 29 SH 286. 
Tll.—Conecordia F. Ins. Co. v. 
Bowen, 121 Ill. A. 35. : 
Mo. — Young v. Pennsylvania F. 
Ins. Co., 269 Mo. 1, 187 SW 856. 
Nebr.—Barnes vy. McMurtry, 29 
Nebr. 178, 45 NW_ 285. 
Tenn.—Boston Mar. Ins. Co. v. 
Seales, 101 Tenn. 628, 49 SW_743. 
Ont.—Hatton v. Provincial Ins. Co., 
Foul. C.0. Py boop ERIce. Vv, Provincial 
Ins, Cos.7.U. C. GC. P..b48. 
Plea of noncompliance with condi- 
on as to: é 
Boe eel or arbitration see supra 


supra 


706. 

Bxamination of insured see supra 
705. 

Magistrate’s certificate see supra 


705. 
Neétice and proof of loss see supra 


By ao 

1g, See statutory provisions and 
rules of court. ; 

[a] Notice of the defense in con- 

-nection with the general issue (1) 


is the proper and necessary mode 
of pleading in some states. Putze v. 
Saginaw Valley Mut. F. Ins. Co., 132 
Mich. 670, 86 NW 814, 94 NW 191; 
Farmers’ Benéy. F. ins. Assoc. V. 
Kinsey, 101 Va. 236, 43 SH 338. See 
also supra § 704 note 97 [a]; § 705 
note 4 [a]; § 706 note 13 [a]. (2) A 
notice stating that the suit was pre- 
maturely commenced, and that plain- 
tiq had not waited as long as the 
law required after the claim became 
due before suing, is sufficiently spe- 
cific. Putze v. Saginaw Valley Mut. 
F. Ins. Co., supra. 

14. Humboldt Ins. Co. v. Johnson, 
1 Ill. A. 309; Eggleston v. Council 
Bluffs Ins. Co., 65 Iowa 308, 21 NW 
652; Barber v. Wheeling F. & M. Ins. 


Cone EIGEN er OO Shan oun eS 
800. 
15. Ausplund vy. A@tna_ Indemn. 


Co.,. 47 Or! 10/981 P 577782 P 12. 

16. See generally Pleading [31 
Cye 241]. 

TT. Crittenden v. Springfield F. & 
M. Ins. Co., 85 Iowa 652, 52 NW 548, 
39 AmSR 321. i 

18. Phenix Ins. Co. vy. Swann, 
(Tex. Civ. A.) 41 SW 519. 

19. Anderson Bank v. Home Ins. 
Conrt4 Cale Ave2085" Pil Py un: 

20. Kingman v. Lancashire Ins. 
Co., 54 S. C. 599, 32 SE 762. 

21. Young v. Pennsylvania F. Ins. 
Co., 269 Mo. 1, 187 SW 856; Sullivan 
vy. Traders’ Ins. Co., 169 N. Y. 2138, 62 
NE 146; Royal Ins. Co. v. Ries, 80 
Oh. St. 272, 88 NE 638. 


22. Sullivan v. Traders’ Ins. Co., 
169 N. Y. 213, 62 NE 146 [rev 45 
App. Div. 631, 61 NYS 1149]. 

23. Western Assur. Co. v. Mc- 
Glathery, 115 Ala. 218, 22 S 104, 67 
AmSR 26. 

24. ©St. "Paull k.."& Mo Ins: Cor vy, 
Clark, (Tex. Civ. A.) 200 SW 229. 

25. Alexander v. Hawkeye, etc., 
Ins. Co., (lowa) 175 NW 24. 

26. McArdle v. Royal Ins. Co., 158 
App. Div. 857, 144 NYS 279. 

27. Mechanics’ Bldg., ete., Assoc. 
v. Gove Dist. Mut. F. Ins. Co., 40 U. 
C. Q. B..220; Coulthard v. Royal Ins. 
Co., 39 U. C. Q. B. 409. See generally 
Pleading [31, Cyc 248]. 

{a} Reply held sufficient. — Ohio 
Farmers’ Ins. Co. v. Dobbs, (Ind. A.) 
126 NE 869. 

28. German F. Ins. Co. v. Colum- 
bia Encaustic Tile Co., 15 Ind. A. 
623, 48 NE 41. 

29. Hanover F. Ins. Co. v. Shrader, 
LP Mex Civs A.) 255; 31) SW 11100, 132 
SW 344. 

30. Continental Ins. Co. v. Dor- 
man, 125 Ind. 189, 25 NE 213; Nicker- 
son v. Commercial Union Assur. Co., 
sou Ne BL 250. 

SL... ‘OrientMinssiCon ev. Clark, 709 
SW 863, 22 KyL 1066. 

32. Franklin Ins. Co. v. Feist, 31 
Ind. A. 390, 68 NE 188. 

33. Franklin Ins. Co. v. Wolff, 23 
Ind. A. 549, 54 NE 772. : 

34. Germania Ins. Co. v. Johnson, 
46° Ind, 331; Aurora H.- Ins’ Co. v. 
Johnson, 46 Ind.- 315. 
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tories in the fire.35 But where a plea, after setting 
cut the iron-safe clause, avers as a breach that 
plaintiff did not keep a set of bvoks as therein pro- 
vided, a replication averring that plaintiff kept a 
set of books, and that he offered ‘‘to produce books 
as evidence to meet the defendant’s demand,’’ is 
insufficient, in that it does not show what books 
insured would produce.*® Where an answer sets up 
a forfeiture for breach of a gasoline clause, a re- 
plication alleging that the policy insured merchan- 
dise described ‘‘and other merchandise usually kept 
in similar stocks,’’ and that gasoline is merchandise 
usually kept in such similar stocks, but failing to 
allege that gasoline was kept by plaintiff as a part 
of the stock insured, is demurrable.** A reply stat- 
ing that, if. the fire was started by insured as al- 
leged in the answer, he was temporarily insane and 
meapable of forming any wrongful or fraudulent 
design sufficiently, although inaptly, avers the in- 
sanity of insured at the time he burned the prop- 
erty.28 Where the answer alleges an agreement for 
appraisement and sets out the report of the ap- 
praisers, plaintiff may attack the report for failure 
to conform to the agreement under a reply consist- 
ing of a general denial;?® and where the answer 
alleges that no appraisal was made, plaintiff may, 
under a reply of the general denial, show that he 
appointed an appraiser, and that the appraisers 
could not agree on an umpire.?° But a reply to an 
answer setting up an award of arbitrators is insuffi- 
cient where it does not allege that the interest or 
prejudice of one of the arbitrators on which plaintiff 
relies did not come to plaintiff’s knowledge until it 
was too late to revoke the submission.4: Where a 
plea alleges that no proofs of loss were furnished in 
compliance with the terms of the policy, a replica- 
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tion alleging that proofs were furnished on blanks 
supplied by insurer is insufficient.*? A reply is not 
vitiated by averments amounting to surplusage.** 

[§ 710] b. Estoppel and Waiver. While there 
is authority to the contrary,** yet in most jurisdic- 
tions, in the absence of statute regulating the sub- 
ject, if plaintiff relies on estoppel or waiver to avoid 
a plea of breach of warranty or condition, he must 
specially plead it hy replication or reply,*® unless he 
has already alleged. it in his declaration or com- 
plaint.4¢ It has been held, however, that this rule 
does not apply to requirements of the policy which 
do nct affect the real and substantial merits of the 
controversy,‘7 such as requirements as to notice and 
proof of loss;#8 and that waiver may be proved on 
the issue raised by a declaration setting forth the 
policy and a plea of nonassumpsit.*9 In many 
states, by virtue of code provisions, no reply is 
necessary to a plea of breach of condition in order 
to present the question of estoppel or waiver.°° 
Even where a replication is necessary, the failure to 
file it cannot be objected to for the first time after 
verdict.6* As to the propriety of presenting the 
question of estoppel or waiver by replication or 
reply toe a plea of nonperformance of conditions, it 
is generally held that the question may be so 
raised.®? In some states this is so, even where the 
declaration or complaint alleges performance of con- 
ditions ;°* but in other states a replication or reply 
of estoppel or waiver is regarded as a departure 
where the declaration or complaint alleges perform- 
ance.°* The sufficiency of a replication or reply 
setting up estoppel or waiver is governed by the 
general rules of pleading.®> While it has been held 
that a replication or reply of the general issue is 


35. Sneed v. British-America As- 
sur. Co. 73 Miss. 29,218 Se 928. 

36. Western Assur. v. Mc- 
Glathery, 115 Ala. 213, on. s 104, 67 
AmSR 26. 

37. Cassimus v. Scottish Union, 
etc., Ins. Co., 135 Ala. 256, 33 S 163. 

38. Bindell v. Kenton County As- 
sessment F. Ins. Co., 108 SW 325, 33 
KyL 385, 17 LRANS 189. 

39. Security Printing Co. v. West- 
chester F. Ins. Co., (Mo. A,) 221 SW 
430 (although he would have to plead 
fraud specially). 

40. Jerrils v. German American 
Ins. Co., 82 Kan. 320, 108 P 114, 28 
LRANS 104, 20 AnnCas 251. 

41. McCurdy v. Bowes, 88 Ind. 


42, Hanover F. Ins. Co. v. Lewis, 
28 Fla. 209, 10 S 297. 

43. German American Ins. Co. v. 
Yeagley, 163 Ind. 651, 71 NE 897, 2 
AnnCas 275. 

44, Burgess v. Mercantile Town 
Mut. Ins. Co., 114 Mo. A. 169, 89 SW 
568; McCollum v. North British, etc., 
Ins. Co., 65 Mo. A. 304. 

45. Tll.—Merchants’ Nat. Ins. Co. 

Vv. Pearce, 84 Ill. A, 255. 
Continental Ins. Co. v. Van- 
lue, 126 Ina. 410, 26 NE 119, 10 LRA 
843; Ft. Wayne Ins. Co. v. Irwin, 23 
Ind.s-A, 53, 54 NE 817. 

Kan.—Gillett v. Burlington Ins. 
Co., 58 Kan. 108, 36 P 52; Dwelling- 
House Ins. Co. v. Johnson, 47 Kan. 
D2 wee 1 00. 

Nebr. — Burlington Ins. Co. v. 
Campbell, 42 Nebr. 208, 60 NW _ 599; 
Phenix Ins. Co. v. Bachelder, 32 Nebr. 
490, 49 NW 217, 29 AmSR 443; Ger- 
man Ins. Co. v. Shader, 1 Nebr. 
(Unoff.) 704, 96 NW 604. 

N. C.—Pioneer Mfg. Co. v. Phoenix 
Assur. Co., 110 N. C. 176, 14 SE 731, 
28 AmSR 673. 

Pa.—Diehl v. Adams County Mut. 


Ins. Co., 58 Pa. 448, 98 AmD 302. 

Tex.—Texas Banking, etc., Co. v. 
Hutchins, 53 Tex. 61, 37 AmD 750; 
Texas Banking, etc., Co. v. Stone, 49 
Tex. 4. 

W. Va.—Riley v. A@tna Ins. Co., 
a W. Va. 236, 92 SE 417, LRA1917E 

3. 

46. See supra § 702. 

47. Pioneer Mfg. Co. v. Phoenix 
Assur. Co., 110 N. C. 176, 182, 14 SE 
731, 28 AmSR 673. 

48. German F. Ins. Co. v. Grunert, 
112 Ill. 68, 1 NE 113; Downs v. Michi- 
gan Commercial Ins. Co., 157 Ill. A. 
32; Pioneer Mfg. Co. v. Phoenix As- 
sur. Co., 110 N. C. 176, 14 SE 731, 28 
AmSR 673. 

49. New Jersey Rubber Co. 
Commercial Union Assur. Co., 64 N. 
J. L. 580, 46 A 777 [aff 64 Neve 
51, 44 A 848]. 

50. Arnold v. American Ins. Co., 
148 Cal. 660, 84 P 182, 25 LRANS 6; 
Breedlove v. Norwich Union F. Ins. 
Soc., 124 Cal. 164, 56 P 770 [aff 54 
P 93]; Anderson Bank v. Home Ins. 
Co, L4eCal. PAG 20S, ud tea 0d, UNor= 
ris’ v., Hartford, EY Ins.’ Go...) 57 Si Cc. 
358, 35 SE 572; Kingman v. Lanca- 
shire Ins. Co., 54 S. C. 599, 32 SE 762; 
Gans: Vv. Sto Paul wis” Me Ins’ Cox 
43 Wis. 108, 28 AmR 535. See gen- 
erally Pleading [381 Cyc 241}. 

[a] Im Iowa the cases are not in 
accord as to whether estoppel or 
waiver must be pleaded by reply. 
(1) Some cases hold that a reply is 
not necessary. Parno v. Iowa Mer- 
chants’ Mut. Ins. Co., 114 Iowa 182, 
86 NW 210; Crittenden v. Springfield 
F. & M. Ins. Co., 85 Iowa 652, 52 NW 
548, 39 AmSR 321. (2) Other cases 
hold the contrary. Alexander v. 
Hawkeye, etc., Ins. Co., (Iowa) 175 
NW 24; Collins v. Iowa Mfrs.’ Ins. 
Co., 184 Iowa 747, 169 NW 199; Mc- 
Coy v. Iowa State Ins. Co., 107 Iowa 


80, 77 NW 529; Kahler v. Iowa State 
Ins. Co., 106 Iowa 380, 76 NW 734; 
Eiseman v. Hawkeye Ins. Co., 74 
iowa i1, 36 NW 780; Zinck v. Phe- 
oe Ins: Coa.) 60 Iowa 266, 14 NW 
51. Union Ins. Co. v. Murphy, 2 
Del: Co.; (Pa.)- 510. tae 
Scottish 
135 Ala. 256, 


52. Ala.-—Cassimus  v. 
Union, etc. Ins. Co., 
33 S$ 163; Brown v. Commercial F. 
Ins. Co., 86 Ala. 189, 5 S 500. 
Ind.—Ohio Farmers’ Ins: Govrs V« 
Williams, 63 Ind. A. 435, 112 NE 556. 
Iowa. -Jacobs v. St. Paul F. & M. 
Ins. Co., 86 Iowa 145, 53 NW 101. 
Kan.—American Cent. Ins. Co. v. 
McLanathan, 11 Kan. 533. 
Va.—Virginia F. & M:. Ins. Co, ‘v. 
Saunders, 86 Va. 969, 11 SE 794. 
Ont.—Smith v. Commercial Union 
Inis;) Co. 33) Up cC Orb. 200: 
53. Sun Fire Office v. Fraser, 5 
Kan.A. 63,47 2 227+" levy, av. Pea- 
Peay Ins. Co., 10 W. ‘Va. 560, 27 AmR 


54. Waller v. City of New York 


Ins. Co., 84 Or. 284, 164 P 959, Ann 
CasLoLsG also Springfield ia: & M. 
Ins. Co. v. Halsey, 34 Okl. 388, 126 
P 237; Nickerson y. Commercial 


Union Assur. Co., 33° N. B. 250. 

55. Cassimus v. Scottish Union, 
ete., Ins. Co., 185 Alav~256, 33 S 163; 
German Ins. Co. v. 
(Unoff.) 704, 96° NW 604; Boehm vy. 
Central Ohio Ins Co., 5 OhS&CP 161, 
7 OhNP 387; Webster v. State Mut. 
Hains, Co, 
eo Pleading [381 Cyc 248 et 
se 

[a] Tlustrations—(1) Where a 
policy provides that it shall not be 
enforceable if the premium is not 

paid, an allegation in the reply that 
plaintiff gave a check before the loss, 
which was afterward paid, and that 


defendant had ever since retained the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Shader, 1 Nebr. : 


81 Vt. 75, 69 A 319. See- 
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sufficient to admit evidence of estoppel or waiver,>® 
yet by the weight of authority no issue of waiver is 
tendered either by a reply consisting only of a gen- 
eral denial °’ or, it has been held, by a replication 
pleading waiver accompanied by a genera] denial ;5* 
and a single paragraph of a reply cannot be good as 
a denial and as an averment of waiver.°® But where 
the answer sets up a condition of the policy that 
insurer should not be liable for loss oceurring while 
any part of the premium remained past due, and 
alleges that at the time of the loss a part of the 
premium was overdue, plaintiff may, in a reply of the 
general issue, show a waiver of a provision of the 
policy fixing the time of payment of the premium.®® 
A replication which attempts to set up a waiver of 
provisions in the policy which a plea avers not to 
have been complied with and which are conditions 
precedent to the right to sue should be clear and 
certain in its allegations as to the facts constituting 
the waiver.®! Where waiver is pleaded by reply in 
general terms, a motion requiring plaintiff to specify 
whether the waiver was oral or written and to iden- 
tify the officer or agent making the alleged waiver 
should be ‘granted.*? A replication alleging an ex- 
press waiver by oral agreement of a condition of 
the policy must allege a consideration for the 
waiver ;°° and furthermore such a replication is bad 
where it does not allege that the waiver was subse- 
quent to the execution of the policy.** A replica- 
tion relying on a waiver by an agent should ex- 
pressly aver the agency © or state facts which con- 
stitute agency as a conclusion of law.®* After trial 
on the merits allegations of waiver in a replication 
will be liberaly construed in favor of the pleader;** 
and formal defects may be waived by failure to 


premium, is insufficient. German Ins. | Scottish Union, 
Co. v. Shader, 1 Nebr. (Unoff.) 704, 


96 NW 604. (2) A reply alleging that [a] 
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etc., 
Ala. 256, 33 S 163. é 
Reply held sufficient. — Ohio 
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object thereto.*® 

[§ 711] 4. Rejoinder. Where a replication states 
facts constituting waiver or estoppel, a rejoinder 
must answer al] the material allegations.®® In eode 
pleading allegations of new matter in a reply are 
deemed to be controverted as upon direct denial or 
avoidance without further pleading.7° 

[§ 712] 5. Demurrer. If several counts of a 
declaration are inconsistent and contradictory, it is 
ground for demurrer.7: A petition alleging full 
compliance with the terms of the policy, and aver- 
ring that a copy of the material parts of the poliey 
is attached thereto as an exhibit, is not subject to 
general demurrer because the paper attached, while 
in the form of a fire policy, refers to certain eondi- 
tions ‘‘printed on the back hereof,’’ but fails to set 
them out.*? In some states it is not ground for de- 
murrer that the declaration or complaint fails to 
allege that plaintiff had an insurable interest;7* in 
other states a contrary rule prevails,7* and error in 
overruling a demurrer for that cause is not cured by 
special findings of fact.7* Where the declaration 
follows a statutory short form, omission to allege 
loss by fire is a ground for special demurrer, rather 
than for motion to dismiss.7° If the complaint 
shows on its face that the action is prematurely 
brought, a demurrer will le.*7 Where the policy is 
made a part of the petition, and contains a condi- 
tion that an action thereon shall not be maintained 
unless brought within a stated time after the loss, 
and it appears from the statements of the petition 
and from the date of the filing thereof that the 
action was not begun within that time, the petition 
is demurrable;** and where, after the filing of an 
interplea, plaintiff dismisses, and the case proceeds 


Ins. Co., 135 | agreement indorsed thereon or added 
thereto, and averred that the limita- 
tion was not such a provision. It 


defendant itself by verbal agreement 
waived a condition set up in the an- 
swer is sufficient, although the policy 
provides that no officer or agent of 
insurer may waive the condition ex- 
cept by indorsement on the policy. 
Boehm vy. Central Ohio Ins. Co., 5 
OhS&CP 161, 7 OhNP 387. 

56. Pace v. American Cent. 
Co., 173 Mo. A. 485, 158 SW 892. 

57. Ill.—Merchants’ Nat. Ins. Co. 
v. Pearce, 84 Ill. A. 255. 

Ind.—Ft. Wayne Ins. Co. v. Irwin, 
23 Ind. A. 53, 54 NE 817; Evans v. 
Queen Ins. Co., 5 Ind. A. 198, 31 NE 
843. 

Kan.—Westchester F. Ins. Co. v. 
Coverdale, 9 Kan. A. 651, 58 P 1029. 

Ky.—Johnson v. Connecticut_ F. 
Ins. Co., 84 Ky. 470, 2 SW 151, 8 KyL 
460. 

Pa.—Diehl v. Adams County Mut. 
Ins. Co., 58 Pa. 443, 98 AmD 302. 

58. Meadows v. Hawkeye Ins, Co., 
62 Iowa 387, 17 NW 600. 

59. Continental Ins. Co. v. Van- 
lue, 126 Ind. 410, 26 NE 119, 10 LRA 
843. y 

60. Olympia Brewing Co. v. Pio- 
neer Mut. Ins. Assoc., 53 Wash. 16, 
101 P 37 (although plaintiff also al- 
leges a subsequent agreement that 
the premium should be paid in in- 
stallments). 

61. Southern Home Ins. 
Putnal, 57 Fla. 199, 49 S 922. 

62. Webster v. Continental Ins. 


Co., 67 Iowa 393, 25 NW 675. ‘ 
Commercial 


Ins. 


Corry. 


63. Nickerson Vv. 
Union Assur. Co., 33 N. B. 250. |. 
64. Nickerson Vv. Commercial 


Union Assur. Co., 33 N. B. 250 (since 
otherwise it shows an attempt to 
vary a written contract by parol). 
Phceenix Ins. Co. v. Copeland, 

551, 6 S 1438, 4 LRA 
848 


66. Brown v. Commercial F. Ins. 
Co., 86 Ala. 189, 5 S 500; Cassimus v. 


Farmers’ Ins. Co. v. Dobbs, (Ind. A.) 
126 NE 869. 

67. Hartford F. Ins. Co. v. Land- 
fare, 63 Nebr. 559, 88 NW 779; Phe- 
nix Ins. Co. v. Holcombe, 57 Nebr. 
622, 78 NW 300, 73 AmSR 522. 

68. Oriental Ins. Co, v. Drake, 10 
KyL 445, ; 

69. Boulden v. Liberty Ins. Co., 
112 Ala. 490, 20 S 526; Continentat 
Ins. Co. v. Reynolds, 107 Md. 96, 68 
A 277; Metcalf v. Phenix Ins. Co., 21 
R. I. 307, 48 A 541; Reesor v. Pro- 
Vineial Inch. Co.gis Un -C. Oar. Loo Us 
Smith v. Commercial Union Ins, Co., 
33) THC AO. ess 69: 

{a] Tlustrations.—(1) Where de- 
fendant answered, alleging breach of 
condition as to additional insurance, 
and plaintiff replied that at the time 
of the issuance of the policy defend- 
ant had notice that plaintiff had ap- 
plied for additional insurance, and 
that the application therefor had 
been accepted, a rejoinder that the 
terms of the policy prohibited addi- 
tional insurance unless indorsed on 
the policy was bad, since if the facts 
in the replication were true, defend- 
ant was estopped to rely on its fail- 
ure to indorse the additional insur- 
ance on the policy. Continental Ins. 
Co. v. Reynolds, 107 Md. 96, 68 A 277. 
(2) In an action on a policy, where 
there was a plea of limitation, plain- 
tiff replied that he was induced by 
the repeated promises of defendant’s 
duly authorized agents that the loss 
should be adjusted without suit, to 
delay bringing suit until the limita- 
tion in the policy had passed, and 
that, by reason of such promises, de- 
fendant was estopped to plead the 
limitation. Defendant rejoined, set- 
ting up a clause in the policy de- 
claring that no officer or agent of the 
company should have power to waive 
any condition of the policy except 
such as might be the subject of 


was held that as the clause set up 
applied only to matters constituting 
a waiver, it was not a sufficient an- 
swer to the matters pleaded by way 
of estoppel. Metcalf v. Phenix Ins. 
CoBV2l Reha sO 43 PAL baile 

70. Continental Ins. Co. v. Pearce, 
39 Kan. 396, 18 P 291, 7 AmSR 557; 
Scottish Union, ete., Ins. Co. v. War- 
ren Gee Lumber Co., 118 Miss. 740, 
80 S 9. 

71. Goodhue v. Hartford F. Ins. 
Co., 175 Mass. 187, 55 NE 1039; Her- 
sey v. Northern Assur. Co., 75 Vt. 
441, 56 A 95. 

[a] Thus, counts alleging that de- 
fendant was indebted to plaintiff in 
a certain Sum on the policy by rea- 
son of the loss having occurred, and 
then alleging that, in consideration 
thereof and of certain other things, 
it undertook to pay that sum if the 
loss should occur, and that such loss 
has since occurred, are patently in- 
consistent in matters of substance, 
and therefore subject to general de- 
Hersey v. Northern Assur. 
75 Vt. 441, 56 A 95. 

[b] Counts held not contradictory. 
—Goodhue v. Hartford F. Ins. Co., 
175 Mass. 187, 55 NE 1039. 

72. Commercial Bank v. Atlas As- 
sur. Co., 146 Ga. 296, 91 SE 69. 

73. Tabor v. Goss, ete., Mfg. Co., 
117, ‘Colo... 419 18/9 P 2537; eboudoun 
County Mut. F. Ins. Co. v. Ward, 95 
Va. 231, 28 SE 209. 

74. Western Assur. Co. v. Mc- 
Carty, 18 Ind. A. 449, 48 NE 265. 

75. Western Assur. Co. v. Mc- 
Carty, 18 Ind. A. 449, 48 NE 265. 

76. German-American Ins. Co. v. 
Davidson, 67 Ga. 11. 

77, Northern Ins. Co. v. National 
Union F. Ins. Co., 35 Cal. A. 481, 170 
P 434. 

7g. Moore v. State Ins. Co., 72 
Iowa 414, 34 NW 183. 

[a] Otherwise under Code of 1851. 
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between the interpleader and defendant, a general 
demurrer to the interplea raises the question whether 
the interpleader’s right of action is barred by lim- 
itations under the terms of the policy.’® A com- 
plaint by a mortgagee is not demurrable on the 
eround that the mortgagor is not joined as plaintiff 
if it does not show that the latter is interested.*° 
The failure to file a bill of particulars in an action 
of assumpsit on a policy of insurance is not ground 
for demurrer.®! If a general denial is pleaded it is 
not error to sustain a demurrer to a. paragraph of 
the answer which sets up facts which are provable 
under the general denial.*?. In an action on a com- 
bination mercantile and building policy issued on a 
single consideration, where defendant pleads a pro- 
vision in the policy that the policy should be void, 
if, with the knowledge of insured, foreclosure pro- 
ceedings be commenced or notice given of sale of 
the property by virtue of any mortgage, and that 
such foreclosure proceedings were commenced, the 
question as to whether the policy may be treated 
as divisible should be raised by specific grounds of 
demurrer.*? Ordinarily facts not appearing on the 
face of the declaration or complaint will not be 
considered on demurrer thereto,** even though they 
appear of record;’> and where an alleged rider 
agreement is not set out in or made a part of either 
complaint or plea, its effect as modifying the policy 
sued on cannot be considered on demurrer to the 
plea.s* If it appears from the evidence introduced 
after the overruling of a demurrer that any further 
answer would be futile, the court may properly deny 
defendant the right to plead over.$? 
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plaint, or Petition. As in actions on insuranée pol- 
icies generally,’* the declaration or complaint on a 
policy of fire insurance may be amended, subject to 
the general rules of pleading.® Accordingly, plain- 
tiff has been allowed to amend by correcting the 
date of the policy °° or the description of the in- 
sured building,®! by alleging an assignment of the 
policy to plaintiff,°? by supplying an averment of 
his ownership or insurable interest,®? by alleging a 
total loss caused by a subsequent fire under the same 
policy, instead of the partial loss originally sued 
for,* by inereasing the damages _ originally 
claimed,®® by alleging more explicitly the perform- 
ance of a condition precedent on his part,°° or by 
supplying the total omission of an allegation of per- 
formance,®? by alleging a waiver of conditions by 
insurer,?® and by alleging nonpayment of the loss by 
defendant.°® An amendment not introducing a new 
cause of action may be allowed, although the time 
limited in the policy for bringing an original action 
has expired; but if plaintiff sues on the policy, he 
cannot, after the expiration of the time limited 


thereby for suit, amend by alleging that after deny- | 


ing liability for the loss defendant orally promised 
to pay it.2. Where the action is brought on a policy, 
an amendment declaring on an oral contract to de- 
liver a policy cannot be allowed,? and where the 
action is brought on a renewed policy, plaintiff ean- 
not amend by declaring on a breach of agreement 
to renew.* In the absence of any objection to the 
evidence, the deciaration or complaint may be 
amended to conform to the proof, where defendant 
is not surprised thereby and no new cause of action 
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[§ 713] 6. Amendment—a. 


Carter v. Humboldt F. Ins. Co., 12 
Iowa 287. 

79, American F. Ins. Co. v. Bu- 
ford, ete., Impr. Co., 8 Kan. A. 36, 54 
Gs 

80. Hammei v. Queen Ins, Co., 50 
Wis. 240, 6 NW 805. 

81. Sheppard vy. Peabody Ins. Co., 
21 W. Va. 368. 

g2. North British, ete., Ins. Co. v. 
Rudy, 26 Ind. A. 472, 60 NE 9. 


83. Hartford F. Ins. Co. v. Hollis, | 


58 Fla. 268, 50 S 985. 

84. Langan v. Palatine Ins. Co, 
93 Fed. 730; Farmers’ Benev. F. Ins. 
Assoc. v. Kinsey, 101 Va. 236, 43 SEH 
338. 

fa] Tlustrations.— (1) Where a 
policy attached to the declaration as 
required by the code contains no 
provision allowing defendant sixty 
days after loss to pay it, which is 
contained in a provision of defend- 
ant’s charter, the declaration, al- 
though filed within such period, is 
not demurrable on the ground that 
the action was prematurely brought. 
Farmers’ Benev. F. Ins. Assoc. Vv. 
Kinsey, 101 Va. 236, 48 SE 338. (2) 
Validity of an award by appraisers 
cannot be disputed under a demurrer 
to a complaint alleging the facts 
concerning the award and disclosing 
no irregularity therein. Langan v. 
Palatine Ins. Co., 93 Fed. 730. 

85. Benedix v. German Ins. Co., 

78 Wis. 77, 47 NW 176. 
- 86. Philadelphia Fire Assoc. v. 
Williams, 200 Ala. 688, 77 S 166; 
Insurance Co. of North America v. 
Williams, 200 Ala. 681, 77 S 159. 

87. Home Ins. Co. v. Lowenthal, 
(Miss.) 36 S 1042. ’ 

[a] Illustration.—In an action on 
a policy for one thousand dollars on 
a stock of merchandise containing 
the usual clause as to fraud or false 
swearing, the proof of loss showed 
a value of three thousand six hundred 
and forty-six dollars. On the trial, 


insured testified that the yalue of the 


Declaration, Com- 


is introduced.® 


goods as a stock for market was as 
stated in the proof, but, because of 
a discount allowed him when he 
bought them, the actual value was 
three thousand four hundred dol- 
lars, whereupon ,defendant procured 
leave to file special pleas, to which 
demurrers were properly sustained; 
and defendant attempted to plead 
over, and presented pleas seeking to 
avoid the recovery on the ground 
that there was fraud and _ false 
Swearing, because the proof showed 
the value to be three thousand six 
hundred and forty-six dollars where- 
as the declaration and the testimony 
of plaintiff showed the value to be 
only three thousand four hundred 
dollars. It was held that, since 
it was plain that any further answer 
on that line would have been futile, 
the loss being concededly total, the 
explanation of the witness reason- 
able, and the value far in excess of 
the insurance, even though the swear- 
ing at one or the other was de- 
signedly false, the court properly re- 
fused to permit the filing of the 
pleas. | Home Ins. Co. v. Lowenthal, 
(Miss.) 36 S 1042. 

8s. See Insurance. 

89. See Pleading [31 Cye 359]. 

90. Keating v. Patrons’ Mut. F. 
Ins. Co., 160 Mich. 648, 125 NW 713. 

91. American Ins. Co. v. Peebles, 
5 Ga. A. 731, 64 SE 304. 


92. Vesey v. Commercial Union 


Assur. -Coj0 itd: 18).S; :Di- 682, (101 
NW 1074. 
93. Ohio Farmers’ Ins. Co. v. 


Vogel, 30 Ind. A. 281, 65 NE 1056; 
Koshland v. Philadelphia F. Assoc., 
31, Ore362; (49vPii86b: 

94. Scottish Union, etc., Ins. Co. 
v. Strain, 70 SW 274, 24 KyL 958. | 

95. Stainer v. Royal Ins. Co., 13 
Pa. Super. 25; Bentley v. Standard F. 
Ins. Co., 40 W.Va. 729, 23 SE 584. | 

[a] Action for use of mortgagee. 
—Where an action is brought in the 
name of the owner for the use of 


It is not error to refuse an amend- 


a mortgagee claiming to recover the 
amount of the mortgage debt, an 
amendment claiming recovery for the 
full amount of the policy is proper. 


Stainer y. Royal Ins, Co., 18 Pa. 
Super. 25. 
96. North British, ete, Ins. Co. 


v. Rudy, 26 Ind. A. 472, 60 NE 9- 
Coulthard v. Royal Ins. Co., i 
QB. 103, | yi 39k OC. 
i cAuley v. Casualt 
America, 89 Mont. 185, 102 nf 586, of 

98 California Ins. Co. v. Gracey,. 
15 Colo. 70, 24 P 577, 22 AmSR 376: 
Kimball v. Horticultural Fire Relief. 
79 Or. 133, 154 P 578; Lycoming 
County’ Mut. Ins. Co. v. Schollen- 
berger, 44 Pa. 259. 

[a] An averment of performance 
of conditions may be amended so as 
to allege waiver of performance. 
Lycoming County Mut. Ins. Co. v. 
eopole bares? 44 Pa. 259. 

99. aumgarten v. Alliane 
Co., 159 Fed. 275. bean i cas 

1. Manchester F, Ins. Co: v. Feibel- 
man, ae Ala. 308, 23 S 759. 

2. rier v. Northern A : 

183 Pa. 334, 39 A 10. sree ee 

3. Connecticut F. Ins. Co. v. Mon- 
roe Cir. Judge, 77 Mich. 231, 43 NW 
871, 18 AmSR 398; Walrath v. Han- 
LYN ae vay yeaa NG Ya) 12:2. 096110: 

2 rev Dive e 
138 NYS 1011. a get tas 

4. oberts v. Germania F. Ins. 
Co., 71 Ga. 478; Struzewski v. Farm- 
ore ae ae aire 226-N.. ¥. 338, 123 

9) rev App. Div. 318, 3 
NYS 362]. ; a cerinee 

5. See cases infra this note. 


[a] Amount of loss.— Proofs of 


loss were made on the basis of a cer- 
tain salvage. On payment being de- 
nied, suit was brought, the com- 
plaint demanding .damages on the 
basis of the proofs of loss. On the 
trial evidence was introduced with- 
out objection that the loss was total, 
and was practically uncontradicted. 
The jury found the loss total and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment to the effect that a stipulation in the policy 
that any suit thereon must be commenced within 
twelve months next after the fire meant twelve 
months .after plaintiff was entitled to commence 
suit.© A code provision that plaintiff may file a 
supplemental petition alleging facts which have hap- 
pened or come to his knowledge since the filing of 
_ his petition does not authorize plaintiff to plead a 
demand for an appraisal after the action was com- 
menced.? <A declaration by an assignee may be 
amended by adding the name of the assignor;® and 
where the action is brought in the name of insured 
for the use of the real party in interest, the name 
of the former may be struck out by amendment.?® 
In a joint action against two companies on a policy 
joint in the making but several as to the remedies 
for breach, the court may, after a verdict against 
each company for one half of the claim, allow an 
amendment of the declaration so as to declare 
against only one of the companies for one half of 
the claim.1° Where an attorney’s fee recoverable 
under a valued policy statute is not prayed for in 
the petition, but is demanded in writing by plaintiff 
at the time of rendition of judgment, such act will 
be treated as an amendment of the prayer of the 
petition.!! ; 

[§ 714] b. Subsequent Pleadings. It is prima 
facie an abuse of discretion to refuse leave to file a 
plea in apt time setting up a legally sufficient de- 
fense in addition to defenses already pleaded.’? And 
defendant should be allowed to amend after report 
of a commissioner when necessary to make available 
a defense arising out of facts found in the report.'® 
But it is within the discretion of the court to refuse 
to allow a mere plea of the general issue to be 
amended at the close of plaintiff’s evidence by set- 
ting up a previously known breach of condition. 
And after reversal and remand, leave to amend the 
answer by setting up a new defense may properly 
be denied.15 Ordinarily defendant will not be al- 
lowed to amend on the trial so as to introduce a new 


issue to the surprise of plaintiff,’® although it may | 


be otherwise where the court offers a continuance 
to plaintiff at defendant’s expense.‘7 Leave to file 
an amendment to the answer may properly be denied 
where the matters presented are immaterial or le- 
gally insufficient to present a defense.‘* A reply 
of duress and mere part payment to a plea of com- 
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promise and settlement may be amended by adding 
a general denial.1® At common law a replication, 
only by general traverse cannot be amended so as 
to allege a waiver.?° 

[§ 715] 7. Bill of Particulars. Defendant is 
ordinarily entitled to a bill of particulars as to the 
property destroyed;?4 and where plaintiff, in re- 
sponse to an order for a bill of particulars as to 
the contents of the destroyed building, files a bill 
‘giving no additional information whatsoever, evi- 
dence offered by him as to the contents may be ex- 
cluded on objection.22, A mortgagee of an insured 
stock of goods, suing on the policy as assignee there- 
of, may be excused on terms from furnishing par- 
ticulars of the property destroyed, where he has no 
knowledge of what was in the building at the time 
of the fire.2® According to the practice in some 
states, a statement of claim in the nature of a bill 
of particulars is sufficient, if it in effect gives de- 
fendant notice of the claim,?‘ and if plaintiff files a 
statement giving notice that defendant will be held 
liable for the full face of the policy on the specific 
property insured, and in addition be held liable for 
the amount of fixtures not insured, that part of the 
statement as to fixtures should be treated as sur- 
plusage.?®> Plaintiff is entitled to a bill of particu- 
lars as to items alleged by defendant to have been 
falsely valued,?® as to that part of the testimony 
given on his examination respecting the loss which 
‘defendant alleges to have been false and fraudulent, 
and also in what respect it was false and fraudu- 
lent,?” and as to the books and papers which defend- 
ant alleges were not produced on demand,?* and of 
which of those produced were, false and manufac- 
tured by plaintiff as alleged by defendant.2® But 
plaintiff is not entitled to a bill of particulars of 
the property covered by the policy *° or of the items 
of loss.*! While, strictly speaking, the remedy of a 
plaintiff who desires a copy of the proof of loss 
alleged by defendant to contain false and fraudu- 
lent statements respecting the loss is by way of 
discovery, yet if a bill of particulars is required 
with respect to other matters which cannot be 
otherwise obtained, the proof of loss may be in- 
eluded in the order for the bill.32 ; 

[§ 716] J. Issues, Proof, and Variance—1. 
Issues. As in other actions,®?° the issues in actions 


Ins. Co., 34 Wash. 398, 75 P 989. 


assessed plaintiff's damages accord- 
ingly. It was held that in the ab- 
sence of any showing that defendant 
was misled or placed at a disadvan- 
tage by the averments of the com- 
plaint the court might properly allow 
the amendment. Clute v. Clintonville 
Mut. F. Ins. Co., 144 Wis. 638, 129 
NW 661, 32 LRANS 240. To same 
effect Names v. Union Ins. Co., 104 
Iowa 612, 74 NW 14. ae 

[b] Description of policy.—The 
complaint may be amended to obviate 
a variance between the policy de- 
scribed therein and the policy offered 
in evidence. Clark v. Phoenix Ins. 
Co., 36 Cal. 168; Staats v. Georgia 
Home Ins. Co., 57 W. Va. 571, 50 SE 
815, 4 AnnCas 541; Bonner v. Home 
Ins. Co., 13 Wis. 677; Parsons Vv. 
Citizens’ Ins. Co., 43 U. C. Q. B. 261. 

[ec] Promise to pay after loss.— 
In an action on the policy, the com- 
plaint may be amended to support 
recovery on proof of an independent 
agreement after the loss to pay a 
stated amount. Smith v. Glens Falls 
Ins. Co.,'66 Barb. (N. Y.) 556. 

Treating pleading as amended to 
conform to proof see infra § 719. 

6. McDaniel v. German American 
Ins. Co., 134 Ga. 189, 67 SE 668. 

7, Zalesky v. Home Ins. €o., 102 


Iowa 6138, 71 NW 566. 

8. Spring Garden Ins. Co. v. Scott, 
1°Walk. (Pa.) 181. 

9. Virginia-F. & M. Ins. 
Feagin, 62 Ga. 515. f 

10. Kompa v. Hastern Underwrit- 
ers’ Policy, 21 Pa. Dist. 736. 

11. Hartford F. Ins. Co. v. Corey, 
53 Nebr. 209, 78 NW 674. : 

12. Southern Ins, Co. v. Hastings, 
64 Ark. 2538, 41 SW 1093; Merchants 
Nat. Ins. Co. v. Pearce, 84 Ill. A. 2555 
White v. Iron City Mut. F. Ins. Co., 
6 Pa. Dist. 655. 

13. Adtna Ins. Co. v. Glasgow 
Electric Light, ete., Co., 107 Ky. “TU, 
52 Sw 975, 21 KyL 726. _ 

14. Jackson First Baptist Church 
vy. Citizens’ Mut. F. Ins. Co., 119 
Mich. 203, 77 NW 702. Contra Mor- 
ley v. Liverpool, etc., Ins] Cos 
Mich. 210, 48 NW 502. 

15. Pog at as Co. v. Moore, 

Ww 517, 23 Ky t 
Oe. Deline v. Michigan F. & M. 
Ins. Co., 70 Mich. 435, 38 NW 298. 

17. Thompson v. Caledonia F. Ins. 
Co., 92 Wis. 664, 66 NW 801. 

1g. O’Toole v. Ohio German F. 
Ins. Co., 159 Mich. 187, 123 NW 795, 
24 LRANS 802; Newman y. Spring- 
field F. & M. Ins. Co., 17 Minn. 123. 

19. Bergman v. London, etc, F. 


CO. WV. 


20. Diehl v. Adams County Mut. 
Ins. Co., 58 Pa. 443, 98 AmD 302. 

21. Horwitz v. North British, etce., 
ae Co., 165 App. Div. 969, 150 NYS 

Knop v. Hartford Nat. F. Ins. 
101 Mich. 359, 59 NW 653. 

23. Chartered Bank v. Nassau F. 
os Co., 145 App. Div. 307, 129 NYS 

24. Tucker v. Colonial F. Ins. Co., 
58 W. Va. 30, 51 SE 86. 

25. Tucker v. Colonial F. Ins. Co., 
58 W. Va. 30, 51 SE 86. 

26. Herbert v. St. Paul F. & M. 
se Co., 160 NYS 57; 174 App. Div. 

27. Herzig v. Washington KF. Ins. 
Co., 143 App. Div. 386, 128 NYS 565. 

28. Herzig v. Washington F, Ins. 
Co., 148 App. Div. 386, 128 NYS 565. 

29. Herzig v. Washington F. Ins. 


Co.; 148 App. Div. 386, 128 NYS 
565. 
30. Herzig v. Washington F. Ins. 
Co., 148 App. 1Div. 386, 128 “NYS 
565 


31. Herzig v. Washington F. Ins. 

, 148 App. Div. 386, 128 NYS 565. 
32. Herzig v. Washington F. Ins. 

Co., 148 App. Div. 386, 128 NYS 565. 
33. See Pleading [31 Cye 670]. 
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on fire insurance policies are confined to such 
matters as are affirmatively alleged on the one side 
and sufficiently denied on the other.*4 But this rule 
is not applied with undue strictness, and any con- 
troverted matter substantially within the pleadings 
An allegation of matter in 
the answer that merely goes to disprove the cause 
pleaded and may be proved under a general or 4 


constitutes an issue.®° 


special denial presents no issue,°° 


raised by a denial of matters alleged by plaintiff: 


merely by way of inducement.%* 


fense not presented by the pleadings cannot be 


considered.?8 


34. Bode v. Firemen’s Ins. Co., 
103 Mo. A. 289, 77 SW 116. 

{a] Thus, where plaintiff alleged 
that insured, his assignor, was the 
assignee of a contract for the sale 


and conveyance of the lots by deed, | 


and had erected a dwelling house 
thereon, and defendant alleged that 
insured’s interest was other than un- 
conditional and sole ownership, and 
that the building was on ground not 
owned by insured in fee simple, no 
issue was raised as to whether in- 
sured had any interest in the prop- 
erty. Bode v. Firemen’s Ins, Co., 103 
Mo. A. '289, 77 SW 116. 

35. Cal.—Irwin v. Insurance Co. 
of North America, 16 Cal. A. 148, 116 
P 294. 

Iowa.—Heusinkveld v. St. Paul F. 
& M. Ins. Co., 106 Iowa 229, 76 NW 
696. 

Ky.—Lancaster Ins. Co. v. Monroe, 
101 Ky. 12, 39 SW 434, 19 KyL 204. 

R. I.—Messler v. Williamsburg 
City F. Ins. Co., 42 R. I. 460, 108 A 
832. 

S. D.—Wilson v. Commercial Union 
Ins, Co., 15S: D. 322,89: NW 649, 

[a] Loss and amount thereof.—- 
(1) An answer which, after a general 
denial, alleges plaintiff’s failure to 
submit proofs of loss puts in issue 
the fact of loss. Wilson v. Commer- 
cial Union Ins. Co., 15 S.:D. 322, 89 
NW 649. (2) An issue is made as 
to the amount due on a loss under a 
policy for one thousand _ dollars, 
stipulating to pay “the actual cash 
value of the property” destroyed, 
where the complaint alleges that 
plaintiff “sustained loss in a sum 
much greater than the amount stated 
in the policy,” and the answer denies 
that “plaintiff had sustained loss in 
the sum of one thousand dollars or 
any other sum.” Lancaster Ins. Co. 
v. Monroe, 101 Ky. 12, 39 Ky. 12, 39 
Sw 434, 19 KyL 204. 

[b] Notice of loss.—A denial of 
an allegation that insured mailed no- 
tice of loss to insurer was required 
by the policy raises an issue as to 
the sufficiency of such notice. Heus- 
inkveld v. St. Paul F. & M. Ins. Co., 
106 Iowa 229, 76 NW 696. 

[ec] Appraisal.—Declaration, pleas, 
and traverse of pleas were held to 
make an issue as to whether there 
was a failure of an appraisal through 
defendant’s fault. Messler v. Wil- 
liamsburgh City F. Ins. Co., 42 R. IL 
460, 108 A 882. 

{d] Time when loss payable.—A 
denial that the policy became pay- 
able on a certain date, or at any 
other time, or at all, raises an issue 
as to the time when the loss was 


payable. Irwin v. Insurance Co. of 
North America, 16 Cal. A. 143, 116 
P94: 


Issues made by general issue or 
general denial see supra §§ 703-708. 

36. Cooper v. American Cent. Ins. 
Co., 189 Mo. A. 570, 123 SW 497. 

37. Dakin v. Queen City F. Ins. 
Go 59FOr..269, Vi7AP 497 

fa] Thus plaintiff's averment of 
delay in offering proofs of loss, and 
the statement of the reason there- 
for, constitute matter of inducement, 
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and no issue is 


Matters of de- | cause of action 
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[§ 717] 2. What Must Be Proved.®® In actions. 
on fire insurance policies the general rule *° applies. 
that a party litigant must prove every material alle- 
gation necessary to establish his cause of action *! 
or his defense,#? as the case may be, provided: it 
has been put in issue by the adverse party,** and 
provided he has not been relieved of the necessity 
of proof by the allegations of the adverse party’s . 
pleadings 44 or by the evidence introduced.*® 
ever, as a rule; matters that are not material to the 


How- 


need not be proved, although al- 


leged.4® If plaintiff alleges several distinct grounds, 


each sufficient to entitle him to have an award by 


and are immaterial, and a denial 
thereof does not raise issues as to 
delay and the reason therefor. Dakin 
v. Queen City F. Ins. Co., 59 Or. 269, 
Tad 24d eS) 

38. Home Ins. Co. v. Gaddis, 3 
KyL 159; Jacoby v. Westchester F. 
Ins. Co., 10 Pa. Super. 171, 44 Wkly 
NC 219; De Rossett Hat Co. v. Lon- 
don Lancashire F. Ins. Co., 134 Tenn. 
199, 183 SW 720; Phoenix Assur. Co. 
v. Munger Improved Cotton Mach. 
Mfg. Co., (Civ. A.) 49 SW 271. [aff 92 
Tex. 297, 49 SW 222]; German Ins. 
Co. v. Cain (Tex. Civ. A.) 37 SW 657. 

Cross references: 

Admissibility of evidence of defenses 
not in issue see infra § 718. _ 
Variance between pleading and proof 

of defenses see infra § 719. 


39. Conformity of proof with alle- 
gations see infra § 719. 

40. See Pleading [31 Cyc 674]. 

41; Atlas Assur. Co. v. Kettles, 


144 Ga, 306, 87 SE 1; Heusinkveld v. 
St. Paul F. & M. Ins. Co., 106 Iowa 
229, 76 NW 696; Morley v. Liverpool, 
ete., Ins. Co., 85 Mich. 210, 48 NW 
502; Gallin v. Allemannia F. Ins. Co., 
184 App. Div. 876, 172 NYS 662; Pan- 
American Trading Co. v. Insurance 
Co. of North America, 170 NYS 919. 

fa] Terms of policy. — Although 
under rule of court the declaration 
need not set forth the policy in hee 
verba or according to its legal effect, 
proof thereof must be made the same 
as if the policy had been fully set 
forth. Morley v. Liverpool, ete., Ins. 
Co., 85 Mich. 210, 48 NW 502. 

[b] Performance of conditions.— 
(1) An allegation of the complaint 
that plaintiff duly performed all con- 
ditions on his part to be performed, 
if denied by answer, must be proved. 
Pan-American Trading Co. v. Insur- 
ance Co. of North America, 170 NYS 
919. (2) Insured’s furnishing of sat- 
isfactory proofs of loss being a con- 
dition precedent to his recovery, he 
is required to prove full compliance 
with the condition. Gallin v. Alle- 
mannia F. Ins. Co., 184 App. Div. 876, 
172 NYS 662. (8) If -plaintiff’s alle- 
gations of the sufficiency of notice 
of loss are denied, he must prove 
them. Heusinkveld v. St. Paul F. & 
M. Ins. Co., 106 Iowa 229, 76 NW 696. 

42. Pennsylvania F. Ins. Co. v. 
Wouney is SW i127, 25 tWK ye £35.06 

43. National Union F. Ins. Co. v. 
Light? 0163.) Ky. 169; 1738) Swi 365: 
Jacoby v. Westchester F. Ins. Co., 10 
Pa. Super.© 171, -44. “IWKIYNC 4219s 
Tucker v. Colonial F. Ins. Co., 58 W. 
Va. 30, 51 SE 86; L. Rosenthal Cloth- 
ing, etc., Co. v. Scottish Union, ete., 
Ins. Co., 55 W. Va. 238, 46 SE 1021. 


44. JIowa,.—Taylor vy. State Ins. 
Co., 98 Iowa 521, 67 NW 577, 60 
AmSR 210. 

Minn.—Devil’s Lake First Nat. 


Bank v. American Cent. Ins. Co., 58 
Minn. 492, 60 NW 345. 

Mo.—Hearsh vy. German F. Ins. 
Co., 130 Mo. A. 457, 110 SW 23; Farm- 
ers’ Bank v. Manchester Assur. Co., 
106 Mo. A. 114, 80 SW 299; Rieger v. 
Mechanics’ Ins. Co., 69 Mo. A. 674. 

Nebr.—Fidelity Mut. F. Ins. Co. v. 
Lowe, 4 Nebr. (Unoff.) 159, 93 NW 749. 


N. J.—Warbasse v. Sussex County 
Mut) Ins... Col) 42UN) Sn 203; 

Tex.—Fidelity Phenix F. Ins. Co. 
v. Sadau, (Civ. A.) 159 SW 187. 

[a] Terms of policy.—(1) Proof 
of the terms of a destroyed policy 
may be supplied by allegations of 
the answer. Hearsh v. German Ins. 
Co., 130 Mo. A. 457, 110 SW 23. (2) 
A_ special plea setting out the terms 
of the policy does not relieve plain- 
tiff of the necessity of proving the 
contents of the policy, where a gen- 
eral denial is also pleaded. Widelity- 
Phenix F. Ins. Co. v. Sadau, (Tex. 
Civ. A.) 159 SW 437. 

{[b] Notice and proofs of loss 
need not be introduced in evidence 
(1) where copies are attached to the 
complaint and defendant admits that 
the papers were received (Taylor vy. 
State Ins. Co., 98 Iowa 521, 67 NW 
577. 60 AmSR 210), (2) or where the 
answer admits that defective proofs 
were furnished and retained without 
objection (Devil’s Lake First Nat. 
Bank v. American Cent. Ins. Co., 58 
Minn. 492, 60 NW 345). (3) Under 
a statute providing that failure of 
insurer to furnish blank proofs of 
loss estops it to complain of in- 
sured’s failure to furnish proof of 
loss, the admission of insurer that 
it did not furnish such blanks re- 
lieves insured of further proof in 
that regard. Farmers’ Bank y. Man- 
chester Assur. Co., 106 Mo. A. 114, 
80 SW 299. (4) Allegations in the 
answer that defendant had elected to 
repair, and so notified plaintiff, imply 
that plaintiff performed the condi- 
tions as to furnishing proofs of loss. 
Rieger v. Mechanics’ Ins. Co., 69 Mo. 
A. 674. 

{c] Breach of condition—A de- 
fendant who pleads that additional 
insurance was taken out need not 
prove it if the replication merely 
pleads noiice thereof. Warbasse v. 
Sussex County Mut. Ins. Co., 42 N. J. 
L. 203. 

45. Springfield F. & M. Ins. Co. v. 
Null, 37 OKl. 665, 133 P 285. 

{a] Thus, where the answer 
pleads a breach of condition against 
concurrent insurance, and the reply 
sets up a waiver. and the policy in- 
troduced in evidence authorizes con- 
current insurance, plaintiff need not 
prove the alleged waiver. Springfield 
F. & M. Ins. Co. v. Null, 37 Okl. 665, 
133.P 235. 

46. Clay F. & M. Ins. Co. v. Huron 
Salt, ete, Mfg. Co., 31 Mich. 346; 
Granite State F. Ins. Co. v. Buck- 
staff Bros. Mfg. Co., 53 Nebr. 123, 
73 NW 544; DePaola v. Humboldt F. 
Ins. Co., 38 R. 1..126; 94 A 700. 

[a] Descriptio persone.—The use 
of the words “‘for the use and bene- 
fit” of a named person, appearing 
only as an adjunct to the description 
of plaintiff in the commencement of 
the declaration, and a provision in 
the policy for payment to him as his 
interest may appear, do not necessi- 
tate proof of any interest by him in 
the insured property, where the 
whole declaration proceeds on the 
theory that plaintiff has the entire 
interest and is exclusively entitled 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 717-718] 


arbitrators set aside and to recover on the policy, 
he is entitled to a recovery if he establishes any one 
Where plaintiff sets forth 
the policy in his declaration according to his view 
of its legal effect, he need not introduce in evidence 
an application, which is hypothetically referred to 
in the policy and so averred in the declaration, in 
order to enable the court to determine whether the 
terms of the application invest the contract with a 
different legal sense than that ascribed to it in the 


of the grounds alleged.*7 


declaration.*® ; 
BY: TAS SE 
ings.*° 


to recover. Clay F. & M. Ins. Co. v. 
a Salt, etc., Mfg. Co., 31 Mich. 

[b] Nature of property. — The 
general allegation that certain in- 
sured property, otherwise fully de- 
seribed, was real property, does not 
require insured to show that it was 
real property, and totally destroyed, 
and thereupon rely on the valued 
policy law; but he may show the 
value as it was just before the fire, 
and its value just after, as affording 
data for the assessment of his dam- 
ages, without attempting to. classify 
the property as real or personal. 
Granite State F. Ins. Co. v. Buck- 
staff Bros. Mfg. Co., 53 Nebr. 128, 
73 NW 544, 

47. Insurance Co. of North Amer- 
ica v. Hegewald, 161 Ind. 631, 66 NE 


7 902: 


Throop v. North American F. 
Ins. Co., 19 Mich. 423. 

49. Admissibility of evidence gen- 
erally see infra §§ 731-753. 

50. See Pleading [31 Cyc 680]. 

51. Ind.—Phoenix Ins. Co. v. Mc- 
Atee, 33 Ind. A. 106, 70 NE 947. 

Towa.—Petty v. Des Moines Mut. 
F. Ins. Co., 111 Iowa 358, 82 NW 
67. 
z Me.—Archibald v. Granite State F. 
Ins. Co., 117 Me. 205, 103 A 162. 

N. Y.—Rau v. Westchester F. Ins. 


Co., 50 App. Div. 428, 64 NYS 290 
[aff 168 N. Y. 665 mem, 61 NE 1134 
mem]. 


Oh.—Phillips v. Ohio Farmers’ Ins. 
Co., 13 Oh. Cir. Ct. 679, 6 Oh. Cir. 
Dec. 266. 

‘Pa.__Jacoby v. Westchester F. Ins. 
Co., 10 Pa. Super. 171. 


52. WU. S. — Greenville People’s 
Bank v. AStna Ins. Co., 74 Fed. 507, 
20 CCA 630. 


Colo.—British American Assur. Co. 
v. Cooper, 6 Colo. A. 25, 40 P 147. 
Ga.—Liverpool, ete. Ins. (OCR NG 
Morris, 79 Ga. 666, 5 SE 125. 
Ill.—Rockford Ins. Co. v. Nelson, 
65 Ill. 415; Rochester German Ins. 
Co. v. Heffron, 89 OM A. 659 [aff 220 
" 4, 77 NE 262]. ; 
Pe -Aiiliott v. Merchants’, etc., 
¥. Ins. Co., 109 Iowa 39, 79 NW 452; 
Martin v. Farmers’ Ins. Co., 84 Iowa 
‘6, 51 NW 29. 
Ora hterchants" Anse Co.) Val Ste= 
phens, 59 SW 511, 22 KyL 999. 
Mass.—Peirce v. ees ibe Mut. F. 
.. 123 Mass. a : 
crt ies Pangborn v. Continental 
Ins.’Co., 62 Mich. 638, 29 NW 475. 
Minn.—Newman Vv. SEnlperels F. & 
“MCo:,2L% Minn: : 
aL azackonik vy. Hanover F. Ins. 
Co., 225 SW 135; Johnson v. Wil- 
liamsburgh City F. Ins. Co., (A.) 205 
Sw 226; Woolfolk v. Home Ins. Co., 


.) 202 SW 627. 
opr e_puenix Ins. Co. v. Slobo- 
disky, 53 Nebr. 782, 74 NW 258. 
Oh.—Phillips v. Ohio Farmers Ins. 
Go, 13 ‘Oh. Cir. Ct. 679, 6 Oh. Cir. 


. 266. 
ee a._-Stetson vy. Insurance Co., 3 
ila. 380. 
i ie ea Ro sins iCowva Brane 
non, (Civ. A.) 81 SW 560; Under- 
writers’ Fire Assoc. v. Henry, (Civ 


A.) 79 SW 1072; Phcenix Ins. Co. Vv. 


Evidence Admissible under Plead- 
As in other civil actions,®° evidence in ac- 
. tions on fire insurance policies is inadmissible if it 
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relates to matters not within the issues.*! 
more, to render evidence admissible under the plead- 
ings, it must be justified by the allegations of the 
party offering it. If it relates to matters not within 
the scope of his allegations, he cannot introduce it ;°? 
much less may a party introduce evidence which is 
contradictory of or inconsistent with his pleadings.®* 
However, evidence which is otherwise admissible 
may be received, if the matters to which it relates 
are either expressly or by clear inference substan- 
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Further- 


° tially embraced within the issues and fairly within 


Hague, (Civ. A.) 34 SW 634. 

Vt.—Powers v. New England F. 
Ins. Co., 68 Vt. 390, 35 A 331. 

W. Va.—Simmons v. West Virginia 
Ins. Co., 8 W. Va. 474. 

Wis.—Capelle v. Royal Ins. Co., 143 
Wis. 78, 126 NW 547. 

{a] Policy and conditions thereof. 
—(1) A policy is inadmissible under 
a declaration thereon not alleging 
conditions contained therein. South- 
ern Mut. Ins. Co. v. Turnley, 100 Ga. 
296, 27 SE 975; Rockford Ins. Co. v. 
Nelson, 65 Ill. 415. (2) A_ policy 
containing conditional or modifying 
clauses incorporated in the general 
clause of the contract is inadmissi- 
ble under a pleading which states 
the contract without the conditions 
or qualifications or with materially 
different conditions. Simmons _v. 
West Virginia Ins. Co. 8 W. Va. 
474. But see infra note 54 [al]. 

[b] WNonassent to conditions.— 
Plaintiff alleging compliance with all 
conditions and setting out the policy 
as an exhibit cannot prove by parol 
evidence that he never agreed to the 
iron-safe clause in the policy. Liv- 
erpool, etce., Ins. Co. v. Morris, 79 
Ga. 666, 5 SH 125. 

[c] Misdescription of property.— 
(1) Plaintiff cannot prove misde- 
scription of the property by mistake 
in the absence of allegation thereof 
or of estoppel. Martin v. Farmers’ 
Ins. Co., 84 Iowa 516, 51 NW 29. (2) 
In an action on a policy insuring 
property located in a certain build- 
ing, where there is no pleading al- 
leging mistake in the terms of the 
contract, it is error to admit evidence 
showing the destruction of property 
in a building different from the one 
described in the policy, and that de- 
fendant knew at the time the con- 
tract was made.that the property 
was not located in the building de- 
scribed therein. Atna F. Ins. Co. v. 
Brannon, (Tex. Civ. A.) 81 SW 560. 
(3) Defendant cannot prove that the 
premises were erroneously described 
in the policy where the fact is not 
alleged in the answer. Bromberg 
vy. Minnesota F. Assoc., 45 Minn. 318, 
47 NW 975. 

[d] Interest insured.—An interest 
insured jointly by two cannot be 
given in evidence under an averment 
of interest solely in one. Stetson v. 
Insurance Co., 3 Phila. (Pa.) 380. ; 

{e] Property destroyed. — Hvi- 
dence of destruction of property 
essentially different from the de- 
scription in plaintiff's pleading is 
inadmissible. Underwriters’ Fire 
Assoc. v. Henry, (Tex. Civ. A.) 79 
SW 1072. 

[f] Total waiver of proofs of loss 
cannot be proved under an averment 
of waiver of defect in proofs fur- 
nished. Greenville People’s Bank v. 
AMtna Ins. Co., 74 Fed. 507, 20 CCA 
630. 

[g] Breach of condition gener- 
ally.—Under a denial that it ever 
insured plaintiff, defendant cannot 
prove facts showing a right to avoid 
the policy. British America Assur. 
Co. v. Cooper, 6 Colo. A, 25, 40 P 
147; Phenix Ins. Co. v. Slobodisky, 


the scope of the allegations of the party offering 
it;54 and evidence will not be rejected as being in- 
| consistent with the pleadings of the party offering 


53 Nebr. 782, 74 NW 258. 

th] Nonpayment of premiums not 
set up as a defense cannot be proved 
where by statute the policy imports 
a consideration. Phcenix Ins. Co. v. 
Hague, (Tex. (Civ. A.) 34 SW: +654; 
_ [i] Change of use of the prem- 
ises after issuance of the policy can- 
not be proved under an answer alleg- 
ing only that the use to which the 
proof is directed was at the date of 
the policy and in contravention of a 
warranty therein. Peirce v. Cohas- 


Bee Mut. F. Ins. Co., 123 Mass. 
{j] Increase of risk.—Evidence to 
prove the condition of an entire 


building immediately before the fire 

is not admissible under an answer 

ee pears roof was defective. 

wman v. Springfield F, A 
Co., 17 Minn. 123. Richy Soa 

[kK] Arbitration.—(1) Evidence of 
an independent agreement to arbi- 
trate is inadmissible under an an- 
Swer relying solely on a_ provision 
in the policy relating to arbitration. 
Elliott v. Merchants’, ete., F. Ins. 
Co., 109 Iowa 39, 79 NW 452. (2) 
Where the only defense relied on in 
the answer is that there was not a 
total loss, evidence as to an agree- 
ment to arbitrate is inadmissible. 
Merchants’ Ins. Co. v. Stephens, 59 
SW 511, 22 KyL 999. 

53. Feibelman v. Manchester F. 
Assur. Co., 108 Ala. 180, 19 S 540; 
Citizens’ Mut. F. Ins. Co. v. Cono- 
wingo Bridge Co., 116 Md. 422, 82 
A 372; Coryeon vy. Providence-Wash- 
ington Ins. Co., 79 Mich. 187, 44 NW 
431; Niagara Ins. Co. v. Lee, 73 Tex. 
641, 11 SW 1024. 

[a] Mistake in policy. — Where 
under the pleadings the execution o¥ 
the policy is admitted, evidence of a 
mistake in the policy is not admissi- 
ble for the purpose of showing that 
the policy had not been executed 
by defendant. Citizens’ Mut. F. Ins. 
Co. v. Conowingo Bridge Co., 116 Md. 
422, 82 A 372. 

_ [hb] Assignment of policy.—A pol- 

icy bearing an assignment to a third 

person is inadmissible under a plead- 
ing describing the assignment as 
made to plaintiff. Niagara Ins. Co. 

Vv, een (3 ex. 641, dd SWigli2'4: 

[c] Proofs of loss. — Under an 
averment that proofs of loss were 
forwarded to a specified address evi- 
dence of proofs sent to another place 
is inadmissible. Coryeon v. Provi- 
dence-Washington Ins. Co., 79 Mich. 
187, 44 NW 481. 

[d] Waiver.—Acts constituting a 
waiver cannot be proved under an 
averment of waiver specifying differ- 
ent acts. Feibelman v. Manchester 
F. Assur. Co., 108 Ala. 180, 19 S 540. 
But see infra note 55 [g]. 

Proof of: 

Excuse for nonperformance of condi- 
tions under allegation of perform- 
ance see supra § 693 note 3 [a]. 

Waiver of conditions under allega- 


tion of performance see supra 
§ 702. 
54. Ala.—Union Mar. Ins. Co. v. 


Charlie’s Transfer Co., 
65 S 78. 


186 Ala. 443, 
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it, where the inconsistency does not clearly appear 
or where it exists with reference to matters which 
Ordinarily, if evidence is ad- 
mitted which is not justified by a party’s pleadings, 
he can derive no advantage therefrom,®* unless his 
pleadings are amended to conform to the proof.5" 
Accordingly, if defendant has not pleaded an af- 
firmative defense, he is not as a rule entitled to the 
benefit of proof thereof,®® although the rule is 
otherwise where the defense is established by plain- 


are not essential.>> 


Ind.——New Hampshire F. Ins. Co. 
v. Wall, 36 Ind. A. 238, 75 NE 668. 

Ind. T.—German-American Ins. Co. 
wv. Paul, 2 Ind. T. 625, 53 SW 442, 

Kan.—Western Massachusetts Ins. 
‘Co. v.. Duffey, 2 Kan. 347. 

La.—Dunn v. Springfield F. & M. 
Ins). Coy 1042 Ta. 31, 23'S 931. 

Md.—Montgomery County Mut. F. 
Ins Coy -v. Ritter, 1739 Mds 163, 77. A 
3883> Citizens’! Mut Bins.’ Co.” ve 
Conowingo Bridge Co., 113 Md. 430, 
77 A 378. 

Miss. — Scottish Union, etc., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9. 

Mo.— Waverly Sales Co. 
(A.) 194 SW 1085. 

N. Y¥:—McComber v. Granite Ins. 
Co., 15 N. Y. 495; Evans v. Columbia 
¥’.. Ins. Co., 40 Misc. 316, 81 NYS 933. 

Or.—Playman v. Commercial Un- 
derwriters, 79 Or. 669, 156 P 2838. 

Tex.—Phcenix Ins. Co. v. Boren, 83 


We phon, 


Tex. 97,-18 SW 484; Germania F. 
ins:) ov. “MeChristy, (Civ: A,)) LoL 
SW 822. 


Wis.—Waldeck v. Springfield F. & 
MM). Ins.2iCo.,) 58) Wis!) 129, 0 NW. 88. 

[a] Policy and terms thereof.— 
(1) Where the policy is set out in 
the declaration according to its legal 
effect, it is properly admitted in evi- 
dence.. Citizens* Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
77 A 378. (2) A policy insuring an 
automobile against destruction or 
damage by fire, and against theft 
and the perils of transportation, may 
be declared on in the form prescribed 
by the code for declarations on fire 
policies, where the loss occurred by 
fire, and accordingly the policy is 
admissible under such a declaration, 
Union Mar. Ins. €o. v. Charlie’s 
Transfer Co., 186 Ala. 448, 65 S 78. 
(3) A general averment of an agree- 
ment to insure authorizes the proof 
of an insurance against fire. West- 
ern Massachusetts Ins. Co. v. Duffey, 
2 Kan. 347. (4) A policy attached 
to the complaint as an exhibit is 
admissible, although it contains 
clauses affecting liability which are 
not mentioned in the pleading. 
Phceenix Ins. Co. v.: Boren, 83 Tex. 
97, 18 SW 484. But see supra note 
52 [a]. 

{[b] Application for policy. — 
Where the declaration avers suffi- 
ecient facts. to apprise defendant as 
to what policy is sued on, the ap- 
plication for the policy is admissible 
in evidence. Montgomery County 
Mut. F. Ins. Co..v. Ritter, 113 Md. 
163, 77 A 388. 

{ec} Ownership of property.—A 
general averment that plaintiff, at 
the inception of the policy and at 
the time of the loss, was the owner 
of the property destroyed, is suffi- 
ecient to admit evidence of any in- 
terest he may have had. New Hamp- 
shire Ey ‘Ins. Co, v. Wall,’ 36 Ind, A: 
238, 75 NE 668. 

.[d] Value of property.—Plaintiff 
may prove the value of the property 
under an allegation that it was to- 
tally destroyed and a prayer for 
judgment for the amount of the in- 
surance. German-American Ins. Co. 
vo Paul, 12°ind.'T.*'62'5, 5308S Ww | 442, 

{e] Mistake in proofs of loss al- 
leged to have been furnished may be 
shown without an allegation of mis- 
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met, 


take. Waldeck v. Springfiela, Ff. & 
M. Ins. Co., 53 Wis. 129, 10 NW 88. 

{f] Fraudulent claim by insured. 
—Defendant may prove plaintiff's 
attempt to conceal the origin and 
prevent the discovery of the fire in 
violation of a pleaded fraud clause, 
although incendiarism is not alleged. 
Dunn v. Springfield F. & M. Ins. Co., 
104 a.’ 31,.°28 S931. 

[g] Waiver.—(1) Complaint held 
sufficient to admit evidence of waiver 
of proofs of loss by negotiations for 
adjustment. Playman v. Commercial 
Underwriters, 79 Or. 669, 156 P 283. 
(2) The acceptance of proofs of loss 
without objection to the want of an 
appraisal by arbitrators, and the fact 
that insurer had not required an ar- 
bitration to which it was entitled, 
may be proved under allegations that 
“satisfactory proofs of loss were fur- 
nished,” and that such method of de- 
termining loss was “waived and dis- 
pensed with by defendant . . and 
defendant utterly failed to carry out 
or insist upon the carrying out of 
said provision.” Virginia F. & M. 
Ins Conv: ‘Cannon lS. lex. i. Cie, As 
588, 45 SW 945. (8) Where plaintiff 
alleges that insurer had waived the 
right to insist on a forfeiture, the 
general denial pleaded by it was 
sufficient to require the court to 
consider a stipulation in the policy 
that the company should not be held 
to have waived any condition by any 
requirement, act, or proceeding re- 
lating to an examination as to lia- 
bility, and any appraisement of oS 


property. Germania F. Ins. Co. v. 
MecChristy,: (Tex. Civ. Av) .101, SW 
822, (4) In an action on a fire 


policy which permitted stipulated 
concurrent insurance, where defend- 
ant. alleges that there was over- 


insurance without its consent, and 
the replication puts such allega- 
tion in issue, it is not necessary 


for defendant affirmatively to plead 
a waiver of the provision as to 
permitting additional insurance, in 
order to render admissible testimony 
as to the consent of its agent to the 
overinsurance. Scottish Union, etc., 
Ins. Co. v. Warren Gee Lumber Co., 
118 Miss. 740, 80 S 9. 

55. U. S.—Twin City F. Ins. Co. v. 
Stockmen’s Nat. Bank, 261 Fed. 470. 

Fla.—National Union F. Ins. Co. v. 
Cone, 85'S 918. 

Mich.—Macatawa Transp. Co. v. 
Firemen’s Fund Ins. Co., 179 Mich. 
443, 146 NW 396; Monaghan v. Agri- 
cultural F. Ins. Co., 53 Mich. 238, 18 
NW 797. 

Nebr.—Granite State F. Ins. Co. v. 
Buckstaff Bros. Mfg. Co., 53 Nebr. 
123, 73 NW 544. 

N. Y.—Hovey v. American Mut. 
Ins. Co.;, 9 N.Y: Super. 554, 

Pa Bena wreak )|ines Ins, son. 
Flynn, 98 Pa. 627. 

Tex.—Philadelphia Fire Assoc. v. 
Masterson, (Civ. A.) 83 SW 49. 

Wash.—Olympia Brewing Co. v. 
Pioneer Mut. Ins. Assoc., 53 Wash. 
alten wl eMeswial 

tal Signatures on policy.—An ob- 
jection to the introduction of the 
policy in evidence because of vari- 
ance between the names. of the per- 


sons signing as president and secre-: 


tary as shown by the policy and as 
shown by the copy attached to the 


tiff’s own evidence.®® 
fended on the ground that the parties’ minds never 
insured’s testimony, 
plaint, that after applying for and before the de- 
livery of the policy he had taken the insurance in- 
tended to be covered thereby in another company 
cannot be excluded from consideration on his ob- 
jection that it is not within the issues raised by 
defendant’s general denial.®° 

[§ 719] 4. .Variance.®? 


[§§ 718-719 
And where the action is de- 


in support of his com- 


In actions on fire insur- 


declaration is properly overruled, 
where the court is unable to distin- 
guish from the signatures whether 
they are the same or not, and where 
the agent who issued the policy, and 
whose name is properly given in the 
copy, identifies the policy as the one 
signed by him and delivered to plain- 
tiff.. National. Union F. Ins. Co. v. 
Cone, (Fla.) 85 S 913. 

{b] Issuance and delivery of pol- 
icy.—An allegation of the complaint 
that the policies were issued does 
not embrace one that they were de- 
livered, and so does not estop plain- 
tiff to show there was no delivery. 
Twin City F. Ins. Co. v. Stockmen’s 
Nat. Bank, 261 Fed. 470. 

[c] Attack on application.—By 
declaring on the- policy, plaintiff is 
not precluded from attacking the ap- 
plication on which the policy issued. 
Macatawa Transp. Co. v. Firemen’s 
Fund Ins. Co., 179 Mich. 448, 146 
NW 396. 

[d] Source of title.—Plaintiff may 
prove title by deed under an aver- 
ment of title by will, and vice versa. 
Monaghan v. Agricultural F. Ins. Co., 
53 Mich. 238, 18 NW 797. 

[e] Extension of time for paying 
premiums.—Where defendant alleges 
nonliability because part of the pre- 
mium-.was unpaid at the date of the 
fire, and plaintiff denies that any 
part of the premium was past due, 
he is not bound to rely solely on 
a further allegation of a subsequent 
agreement that the premium might 
be paid in installments. Olympia 
Brewing Co. v: Pioneer Mut. Ins. 
Assoc., 53 Wash. 16, 101 P 871. 

[f{] Date of notice of loss.—Evi- 
dence of notice given at an earlier 
date than’the date alleged by plain- 
tiff under a_videlicet may. be ad- 
mitted. Hovey v. American Mut. Ins. 
Co., 9 N. ¥. Super. 554. 

{g] Waiver.—(1) An _ allegation 
of waiver in a particular manner will 
admit proof of waiver in a different 
manner. .Ben Franklin Ins. Co. v. 
Flynn, 98 Pa. 627. But see supra 
note 53 fd]. (2) An averment of 
waiver at a particular time will ad- 
mit proof of waiver at a different 
time. Philadelphia Fire Assoc. vy. 
Masterson, (Tex. Civ. A.) 83 SW 49. 

56. See infra § 719. 

57. See supra § 713. 

Treating pleadings as amended to 
conform to proof see infra § 719. 

58. Phenix Ins. Co. v. Caldwell, 
1872 11 73,4 58 Ns 3447): fafis5yc8il, 
A, 104]; American Cent. Ins. Co. v. 
Murphy, (Tex. Civ. A.) 61 SW -956. 

59. Heffernan v. Prudential Ins. 
Co., 88 Misc. 93, 150 NYS 644; Ad- 
kins v. Globe F. Ins. Co., 45 W.:Va. 
384, 32 SE 194; McFetridge v. Ameri- 
can F. Ins. Co., 90 Wis. 138, 62 NW 938. 

[a]; Thus, although defendant 
does not put the furnishing of proofs 
of loss in issue, yet if plaintiff at- 
tempts to show that they were fur- 
nished, and fails, the situation is the 
same as if defendant had pleaded 
such nonperformance. Adkins v. 
Globe F. Ins. Co., 45° W. Va. 384, 32 
SE 194. 

60. Nordness v. Mutual. Cash 
Guaranty F. Ins. Co., 22 S..D. 1, 114 
NW 1092. 

61. Admissibility of evidence un- 
der pleadings see supra § 718. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 719] 


ance policies, as in other actions,°? the proof, in 
order to be effectual, must correspond substantially 
with the pleadings of the party introducing it. If 
there is a variance between the nature and elements 
of the cause of action as alleged and as proved, it 


62. See Pleading [31 Cyc 700]. 

63. D. C.— Hamburg-Bremen F. 
Ins. Co. v. Lewis, 4 App. 66. 

Ill.— Germania F. Ins. Co. v. Lieb- 
erman, 58 Ill. 117. 

Me.—Carleton v. Patrons’ Andro- 
scoggin Mut. F. Ins. Co., 109 Me. 79, 
82 A 649, 39 LRANS 951. 

Mass.—Parker v. Rochester Ger- 


man Ins., Co., 162 Mass. 479, 39 NE 
179; Baker, v. Commercial Union 
Assur. Co., 162 Mass. 358, 38 NE 
1124. 


Mich.—Dove v. Royal Ins. Co., 98 
Mich. 122, 57 NW 30; Bonenfant v. 
American F. Ins. Co., 76 Mich. 653, 
43 NW 682. 


Mo.—Farmers’ Bank v. Manches- 


ter Assur. Co., 106 Mo. A. 114, 80 
SW 299; White v. Merchants’ Ins. 
Co., 98 Mo. A. 282. 


Nebr.—Shoemaker v. Commercial 
Union Assur. Co., 75 Nebr. 587, 106 
NW 316. 

N. Y.—Northam v. Dutchess Coun- 
Ve Mine NS COn LL idsnNay Yen osntOo 
NE 222; Burgher vy. Columbian Ins. 
Co., 17 Barb. 274. 

Tenn.—Caldwell v. Virginia F. & 
M. Ins. Co., 124 Tenn, 593, 139 SW 
698. 

Tex.—St. Paul F. & M. Ins. Co. v. 
McQuarry, (Civ. A.) 194 SW 491; Un- 
derwriters’ Fire Assoc. v. Henry, 
(Civ. A.) 79 SW 1072; Citizens’ Ins. 
Co. v. Shrader, (Civ. A.) 33 SW 584. 

Vt.—Powers v. New England F. 
Ins. Co., 68: Vit... 390, 235, A.331 5. Cool- 
edge v. Continental Ins. Co., 67 Vt. 
14,30 A 798. 

Wash.—Waldron v. Home Mut. F. 
Ins. Co., 9 Wash. 534, 38 P_136. 

W. Va.—Simmons v. West Vir- 
ginia Ins. Co., 8 W. Va. 474. 

[a] Contract generally.—(1) If 
the proof shows a materially differ- 
ent contract from that declared on, 
defendant is entitled to a nonsuit. 
Waldron v. Home Mut. Ins. Co., 9 
Wash. 534, 38 P 136. (2) If insured 
declares on a policy, he cannot re- 
cover on proof of the personal as- 
surance of an officer of insurer that 
he would be protected until his ap- 
plication was acted on. Carleton v. 
Patrons’ Androscoggin Mut. F. Ins. 
Co., 109 Me. 79, 82 A 649, 39 LRANS 
951. (3) A count on an oral con- 
tract to insure property in a place 
to which it had been removed dur- 
ing the existence of a policy of in- 
surance thereon is not sustained by 
proof of an agreement so to transfer 
the policy as to cover the property 
in the new place. Parker v. Roches- 
ter German Ins. Co., 162 Mass. 479, 
39 NE 179. 

{b] Executed and executory con- 
tracts.—(1) An action on the policy 
alone cannot be sustained by evi- 
dence of an agreement to insure. 
Northam v. Dutchess County Mut. 
Ins. Co., 177 N. Y. 73, 69 NE 222 [rev 
79 App. Div. 644, 80 NYS 1144]. (2) 
Insured cannot recover where he al- 
leges an executed contract of insur- 
ance while the proof shows an execu- 
tory contract to renew a_ policy. 
Caldwell v. Virginia F. & M. Ins. Co., 
124 Tenn. 593, 1389 SW 698. 

[c] Absolute and conditional con- 
tracts.—(1) The variance between an 
allegation of a. contract to insure 
generally and a policy confining the 
insurance to property while in a 
_ specified location is fatal. Powers v. 
New England F. Ins. Co., 68 Vt. 390, 
35 A 331; Cooledge v. Continental 
Ins. Cos. 67 (Vt.414,530 A, 798... C2) 
Where the promise to pay the loss is 
alleged without limitation as to time, 
and the proof shows that. the loss 
is not payable until sixty days after 
proof thereof, the variance is fatal. 
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cient.®® 


Cooledge v. Continental Ins. Co., 
supra. (38) But it has been held that 
proof of a conditional promise under 
a complaint alleging an absolute 
promise is only a variance and not 
a failure of proof. Farmers’ Bank v. 
Manchester Assur. Co., 106 Mo. A. 
114,.80 SW 299. 

{d] Date of policy.—Variance be- 
tween the date of the policy as al- 
leged and the date as given in evi- 
dence has been held fatal. Germania 
F. Ins. Co. v. Lieberman, 58 Ill. 117. 

{e] Period of insurance. — (1) 
Material discrepancy between the 
period of the insurance as specified 
in the policy and the period stated 
in the pleading is a fatal variance. 
Simmons vy. West Virginia Ins. Co., 
8 W. Va. 474. (2) A declaration on 
a contract to insure for one year is 
not sustained by proof of an agree- 
ment to continue an expiring policy 
in force for a reasonable time or un- 


til one of the parties should ter- 
minate the arrangement. Baker v. 
Commercial Union Assur. Co., 162 


Mass. 358, 38 NE 1124. 

{f] Amount and apportionment of 
insurance.—(1) Material misdescrip- 
tion of the amount of insurance and 
its apportionment on the properties 
is fatal. Dove v. Royal Ins. Co., 98 
Mich. 122, 57 NW 30. (2) Where 
plaintiff declares on a contract of 
insurance for five hundred dollars on 
a certain building, and the evidence 
shows that the contract includes in- 
surance on another building on the 
same lot, for an additional sum, de- 
fendant is entitled to a _ nonsuit. 
Waldron v. Home Mut. F. Ins. Co., 
9 Wash. 534, 38 P 136. 

{g] Interest insured.—An aver- 
ment of insurance of a joint interest 
will not authorize recovery for a 
joint loss on proof of insurance to 
one joint owner alone. Burgher v. 
Columbian Ins. Co., 17 Barb. (N. Y.) 
274. 

{h] Ownership of property.—(1) 
A plaintiff suing aS owner cannot re- 
cover on a‘policy issued to him as 
attorney for an undisclosed princi- 
pal. Hamburg-Bremen F. Ins. Co. v. 
Lewis, 4 App. (D. C.) 66. (2) Plain- 
tiff’s allegation of sole ownership is 
not sustained. by proof that he was 
part owner. White v. Merchants’ Ins. 
Co, 93. Mo. A;,282. (3) An allega- 
tion by plaintiff of his ownership of 
the property insured is not sustained 
by proof that -it belonged to his wife. 
St. Paul F. & M. Ins. Co.-v. Mc- 
Quary, (Tex. Civ. -A.) 194 SW 491. 
(4) A plaintiff suing as owner can- 
not recover on proof of ownership 
reacquired after the loss. Bonenfant 


vy. American F. Ins. Co., 76 Mich. 
6538, 43 NW 682. 
{i] Description of property. — 


Where a petition describes the prop- 
erty as a shingle roof frame build- 
ing and foundations, occupied as a 
private barn, about four hundred feet 
from plaintiff's residence, proof 
showing the building to have been 
constructed partly of logs and partly 
of oak and pine lumber, covered with 
a board roof, and situated about two 


hundred and _ nineteen feet from 
plaintiff's residence, constitutes a 
variance. Underwriters’ Fire Assoc. 


vy. Henry, (Tex. Civ. A.) 79 SW 1072. 

[i] Ownership of policy. — A 
plaintiff suing as the holder of a 
policy cannot recover on proof of a 
reassignment of the policy to him 
after the loss. Bonenfant v. Ameri- 
ean F. Ins. Co., 76 Mich. 658, 483 NW 
682. 

[k] Proofs of loss.—An averment 
that proofs of loss were furnished 
by plaintiffs is not satisfied by proof 
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is fatal;°* and it is likewise fatal if a variance ex- 
ists between the proof and the defense alleged.*4 
However, if the proof, reasonably construed, sub- 
stantially supports plaintiff’s allegations, it is suffi- 
Moreover, a variance is not fatal unless it. 


that they were furnished by one of 
the plaintiffs and a third person. 


Citizens’ Ins. Co. v. Shrader, (Tex. 
Civ. A.) 33 SW 584. 
Proof of: 


Excuse for nonperformance of condi- 
tions under allegation of perform- 
ance see supra § 693 note 8 [a]. 

Waiver of conditions under allega- 


tion of performance see supra 
§ 702. 
64. Phoenix Ins. Co. v. Lawrence, 


4 Mete. (Ky.) 9, 81 AmD 521. 

{a] Thus, where defendant’s an- 
Swer specifies prohibited articles 
kept by plaintiff, evidence as to other 
prohibited articles should not be con- 
sidered. .Phoenix Ins. Co. v. Law- 
rence, 4 Metc. (Ky.) 9, 81 AmD 521. 

65. Cal.—Raulet v. Northwestern 
at. Ins..Co;, 715% Calec218, 107% P 


Conn. — Lockwood v. Middlesex 
Mut. Assur. Co. 47 Conn. 553; 
Lounsbury v. Protection Ins. Co., 8 
Conn. 459, 21 AmD 686. 

Ill.—Insurance Co. of North Amer-: 


ica v. Bird, 1%5 Ill. 42, 51 NE 686 
Laff 74 Ill. A. 306]; Rockford Ins. 
Co. v. Nelson, 65 Ill. 415. 


Md.—Mallette v. British-American 
Assur. Co., 91 Md. 471, 46 A 1005. 

Mich.—Cronin vy. Philadelphia Fire 
Assoc., 112 Mich. 106, 70 NW 448; 
Throop v. North America F. Ins. Co., 
19 Mich. 423. 

N. Y.—McNevins v. Prudential Ins. 


Co., 57 Mise. 608, 108 NYS 745. 
Dex.—St.., Paul Wire, Aietciy.Cosmuve 
McGregor, 63 Tex. 399. 


Vt.—Powers v. New England F. 
Ins. Co.,.68 Vt. 390, 85 A331: 

[a] Contract generally.—(1) An 
agreement for a renewal of an ex- 
isting policy will support an allega- 
tion of an agreement to insure. Mal- 
lette v. British-American Assur. Co., 
91 Md. 471, 46 A 1005. (2) An aver- 
ment that defendant promised to pay 
plaintiff may be sustained by proof 
of a promise by an authorized agent. 
St. 4Paul eh v& IM, winsiCor vases 
Gregor, 63 Tex. 399. (3)- Plaintiff 
may declare aS on a contract with 
himself alone on a renewal to him of 
a policy originally to him and an- 
other. Lockwood v. Middlesex Mut. 
Assur. Co., 47 Conn. 553. (4) There 
is no variance where a. declaration 
purporting to set forth the contract 
according to its legal effect avers 
that “it was further provided, that if 
said policy was made and issued on 
or referred to an application, sur- 
vey, plan or description of the prop- 
erty therein insured, such applica- 
tion, survey, plan or _ description, 
should be considered a part of said 
contract and a warranty by the as- 
sured,” and the proof shows that an 
application was signed by insured 
at the time the policy was issued 
to him, but it is not produced on the 
trial, or its contents shown. Throop 
v. North American F. Ins. Co., 19 
Mich. 423, 424. 

[b] Time of policy’s taking ef- 
fect.—There is no variance where 
the declaration alleges that the con- 
tract of insurance was to take effect 
on a certain day, and the evidence 
shows that a prior policy was to ex- 
pire on that day, and that some time 
before then insured paid the pre- 
mium for a new one, and told the 
agent he wanted it written out at 
once, since such plea only states the 
effect of the words used. Insurance 
Co. of North America v. Bird, 175 Ifil. 
42, 51 NE 686 [aff 74 Ill. A. 306]. 

[ec] Amount of insurance.—There 
is no variance between plaintiff’s 
allegation that he was insured for a 
specified amount and a policy insur- 
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is material and affects the gist of the allegations.°° 
In modern practice, variances are generally disre- 
garded where the party objecting has not been sur- 
prised or misled;&? and a party cannot object to a 
If the variance is 
slight,®® or such that the pleading might be amended 
to conform to the proof as a matter of course,’® the 
court may consider the amendment as made without 


variance due to his own fault.®* 


ing him for loss not to exceed that 
amount. Montgomery County Mut. 
F. Ins. Co. v. Ritter, 113 Md. 163, 77 
A 388; Powers v. New England F. 
Ins. Co., 68 Vt. 390, 35 A 331. - 

{d] Premium.—AIlthough the com- 
plaint alleges that it was issued “in 
consideration of the stipulations 
herein and of $24 premium,” evidence 
that credit for the premium was 
given insured does not constitute a 
variance, as the policy may be con- 
strued to mean a promise to pay the 
premium. Raulet v. Northwestern 


Naticins, Co, 157 Calsr 2135, Loja 
292. 
{e] Ownership of property.—Un- 


der an averment of ownership, proof 
only of an insurable interest suffices 
if the contract of insurance requires 


no more. Rockford Ins. Co. v. Nel- 
son, 65 Ill. 415. 
{f] Time when loss payable.—A 


policy providing that loss is not pay- 
able until sixty days after proofs 
furnished is not variant from an 
averment of a contract to pay at 
that time. Powers v. New England 
HW! Ins, Co:, 68 Vt. 390; 35 A 338i. 

{g] Assignment of policy.—Proof 
of an executed gift of the policy 1s 
not at variance with an allegation 
of an assignment thereof. McNevins 
vy. Prudential Ins. Co., 57 Misc. 608, 
108 NYS 745. ’ 

66. Ala.—Exchange Underwriters’ 
Agency, etc. v. Bates, 69 S 956. 

Tll.— Peoria M. & F. Ins. Co. 
Whitehill, 25 Ill. 466. 

Mich.—Rediker v. Queen Ins. Co., 
107 Mich. 224, 65 NW 105; Lum v. 
U. S. Fire Ins. Co., 104 Mich. 397, 62 
NW 562. , 

Minn.—Moore v. Sun Ins. Co., 100 
Minn. 374, 111 NW 260. 

Nebr.—Wilson v. German Ameri- 
can Ins. Co., 95 Nebr. 774, 146 NW 
945. 

N. Y.—Van Tassel v. Greenwich 
ins, Cos t5ii NG. W307745) NE 865 
frev 83 Hun 612, 31 NYS 1134]. 

N. C.—Pioneer Mfg. Co. v. Phcenix 
Assur. Co., 110 N. C. 176, 14 SE 731, 
28 AmSR 673. 

Or.—Baker v. State Ins. Co., 31 
Or. 41, 48 P 699, 65 AmSR 807. 

Pa.—Pennsylvania F. Ins. Co. v. 
Dougherty, 102 Pa. 568; Watson v. 
Insurance Co. of North America, 4 
Dall. 283, 1 L. ed. 835; Ulysses Elgin 
Butter Co., Ltd. v. Hartford F. Ins. 
Co., 20 Pa. Super. 384. 

Tex.—Philadelphia Fire Assoc v. 
Masterson, (Civ. A.) 83 SW 49. 

Vt.—Powers v. New England F. 
Ins. Co., 68 Vt. 390, 35 A 331. 

[a] Misnomer.—Immaterial vari- 
ance between the style of defendant 
eorporation’s name in the _ declara- 
tion and in the policy will be disre- 
garded. Exchange Underwriters’ 
Agency, etc. v. Bates, (Ala.) 69 S 
956; Ulysses Elgin Butter Co., Ltd. 
v. Hartford F. Ins. Co., 20 Pa. Super. 
884. See also infra text and note 
68 [a]. 

{b] Hour when policy took effect. 
—vVariance as to the hour of the 
day when the policy should be in 


Vv. 


effect is immaterial where the fire 
occurred several days later. Wilson 
v. German American Ins. Co., 95 


Nebr. 774, 146 NW 945. ; 

[c] Conditions subsequent.—Vari- 
ance between conditions subsequent 
in the policy and the contract al- 
leged in plaintiff’s declaration is 
immaterial. Powers v. New England 


—— 


_ 
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{d] Ownership of property.—-A 
proper allegation of plaintiff’s title 
to the property may be sustained by 
proof of assignment to him by the 
party to whom the policy issued, 
since it is immaterial how plaintiff 
acquired title. Rediker v. Queen Ins, 
Co., 107 Mich. ' 224, 65 NW 105. 

[e] Description of property.—A 
variance between the description of 
the property as alleged by plaintiff 
and as proved is not fatal if, after 
eliminating the erroneous portion of 
the description pleaded, enough re- 
mains to identify the property. 
Baker v. State Ins. Co., 31 Or. 41, 
48 P 699, 65 AmSR 807. 

{f] Amount of insurance.—There 
is no fatal variance where plaintiff’s 
complaint demands judgment for a 
smaller amount than is specified in 
a binding slip upon which the action 
is brought. Van Tassel v. Green- 
wich Ins. Co., 151 N. Y. 130, 45 NE 
365 [rev 72 Hun 141, 25 NYS 301]. 

[gs] Amount of loss. — Recovery 
may be had for a partial loss under 
an averment of total loss. Peoria M. 
& EY Ins; Co.) v.* Whitehill;..25 Tl. 
466; Moore v. Sun Ins. Co., 100 Minn. 
374, 111 NW 260; Pioneer Mfg. Co. 
Vv. Phenix Assur. Co.; 110--N. C. 176; 
14 SE 731, 28 AmSR 673; Watson v. 
Insurance Co. of North America, 4 
Dalle (Pa.)' 283) 1) Ee! eds. .835. , 

{h] Date of fire—Variance be- 
tween the date of the fire as alleged 
and the date proved is not neces- 
sarily material. Lum v. U. S. Fire 
Ins. Co., 104 Mich. 397, 62 NW 562. 

[i] Waiver of proof of loss.—(1) 
Where proofs of loss were unneces- 
sary, @ variance between an allega- 
tion that proofs were. furnished and 


evidence that they were waived is 
immaterial. Pennsylvania F. Ins. 
Co; tv. Dougherty, 102 Pa. 568) €2) 


Where plaintiff alleges an agreement 
between himself and the insurer’s 
agent whereby a requirement of the 
policy as to an inventory was waived 
on December 16, 1899, evidence tend- 
ing to show such waiver on the ist 
of January, 1900, does not amount 


to a variance. Philadelphia Fire 
Assoc. v. Masterson, (Tex. Civ. A.) 
83 SW 49. 


67. Ga.—Southern Mut. Ins. Co. v. 
Turnley, 100 Ga. 296, 27 SE 975. 

Md.—Montgomery County Mut. F. 
Inst | Conry. Rutters 213 MGs 1 6Sh ee 
A 388. 

Mich.—Lum v. U. S. Fire Ins. Co., 
104 Mich. 397, 62 NW 562; Clay F. 
& M. Insiy Cor vo uron' Salt; etc:; 
Mfg. Co., 31 Mich. 346. 

Nebr.—State Ins. Co. v. Schreck, 27 
Nebr. 527, 43 NW 340, 20 AmSR 696, 
6 LRA 524. 

N. Y.—McComber v. 
Collab, INV Vie 95 

Tex.—Pheenix Ins. Co. v. Boren, 83 
Tex. 97, 18 SW 484; Pelican Ins. Co. 
v. Schwartz, 19 SW 374; Hanover F. 
Ins. Co. v. Shrader, 11 Tex. Civ. A. 
255, 31 SW 1100, 32 SW 344. 

fa] Illustrations.—(1) Where the 
policy introduced in evidence is one 
which the plea has treated as the 
basis of the action, defendant cannot 
object that it is variant from the 
policy described in the complaint. 
Southern Mut. Ins. Co. v. Turnley, 
100 Ga. 296,°27 SE 975. (2) Mis- 
statement of the place of execution 
of the policy is held immaterial 
where defendant was not misled or 
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Burden of Proof—a. 
tions in an action on a fire insurance policy are 
generally governed by the rules relating to pre- 
sumptions in other civil actions on contract.” 
the absence of proof to the contrary, it will be pre- 
sumed that insured accepted the policy delivered to 


[§§ 719-720 


actual amendment. j 


Evidence—1. Presumptions and 


Presumptions. The presump- 


In 


surprised. Clay F. & M. Ins. Co. v. 
Huron Salt, eta, Mfg. Co., 31 Mich. 
346. _(3) Misdescription of the prop- 
erty in the policy and the petition is 
not fatal where insurer was aware 
of the risk carried. State Ins. Co. 
v. Schreck, 27 Nebr. 527, 43 NW 340, 
a) ee 696, 6 LRA 524. 

5 arvey v. Parkersbur Ins. 
Co., 87 W. Va. 272, 16 SE 580. ° 

[a] Misnomer of insured in the 
policy and the declaration is not 
fatal, where it was due to the fault 
of insurer. Harvey v. Parkersburg 
Ins. Co., 37 W. Va. 272; 16 SE. 580: 

69. Capitol Ins. Co. v. Pleasanton 
Bank, 48 Kan. 397, 29 P 578; St. Paul 
F. & M. Ins. Co. v. Mittendorf, 24 
Okl. 651, 104 P 354, 28 LRANS 651. 

[a] Variance as to waiver.— 
Where variance between an aver- 
ment of waiver and evidence thereof 
is slight, the pleading may be con- 
sidered as amended to conform to 
the facts proved. Capitol Ins. Co. v. 
Pleasanton Bank, 48 Kan. 397, 29 P 
578; St. Paul .F..& M. Ins. Cow “v. 
Mittendorf, 24 Okl. 651, 104 P 354, 
28 LRANS 651. 

70. Names v. Union Ins. Co., 104 
Towa 612, 74 NW 14; Lum v. U. S. 
yee Ins. Co., 104 Mich. 397, 62 NW 

Amendment to conform to proof 
see supra § 113. 

71. Cal—American Can. Co. v. 
Agricultural Ins. Co., 27 Cal. A. 647, 
150 P 996. 

Colo.—German American Ins. Co. 
v. Hyman, 42,Colo. 156,-94 P 27, 16 
LRANS 77; National Mut. F. Ins. Co. 
v. Sprague, 40 Colo. 344, 92 P 227. 

Ill—Clark v. National Union F. 
ins. "Co., 159) TH, “AS 256. 

Iowa.—Smith v. Continental Ins. 
Co., 108 Iowa 382, 79 NW 126; Stol- 
tenberg v. Continental Ins. Co., 106 
Iowa 565, 76 NW 835, 68 AmSR 323. 

Md.—Palatine Ins. Co. v. O’Brien, 


109 Mas LOO Fa ART Tb: 

Mo.—Cass County v. Mercantile 
Town Mut. Ins. Co., 188 Mo. 1, 86 
SW 2387. 

N. Y.—Richmond v. Niagara F. 
Ins. Co.—79"_N,. Y., 2307 (rev, J Hun 
248]; Heilbrunn v. German Alliance 


Ins. Co., 140 App. Div. 557, 125 NYS 
374 [app dism 202 N. Y. 610 mem, 
95 NE 775 mem]. 

Va.—Vaughan v. Virginia F. & M. 
Ins. Co... 1025 Van (541846 Se 692. 
Haskin v. Agricultural F. Ins. Co., 
78 Va. 700. 

Wash.—Fenton vy. Cascade Mut. 
Fire Assoc., 60 Wash. 389, 111 P 343. 

See generally Contracts §§ 926— 
959; Evidence §§ 25-88. 

[a] Delivery of policy.—-Where 
the proof is that the policy had been 
in the possession of plaintiff and was 
destroyed by the fire for which dam- 
age is claimed, the presumption is 
that the policy was duly delivered to 
him by insurer. National Mut. F. 
Ins. Co. v. Sprague, 4@ Colo. 344, 
92 P 227. 

[b] Continnance of vacancy.—(1) 
Where it appears that premises 
which the policy requires to be oc- 
cupied have been recently vacated, 
the presumption of vacancy con- 
tinues until a subsequent occupation 
is shown. Stoltenberg v. Continental 
Ins. Co., 106 Iowa 565, 76 NW 885, 
68 AmSR 323. (2) Presumption as to 
continuance of a fact or condition 
generally see Evidence §§ 28, 29. 

[ec] Authority to assign policy.— 


foe ee eee ee ek A ee el oe | eS se eS ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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him as a binding contract of indemnity;7? that an | A premium sent after a loss is presumed to be too 


oral contract to insure was an agreement to insure 
in the terms of the policy then in use by insurer ;73 
that insured knew of the terms of his policy;74 that 
insurer knew the meaning which a valid local usage 
had attached to a term in the policy,’® and knew the 
location and nature of the business on which it 
issued a policy;7® that the vacancy of the insured 
building increased the risk;77 that a mortgage on 
the premises is unpaid, unless a sufficient time has 
elapsed to create a presumption of payment;7® that 
the proof of loss was sufficient;7® that notice and 
proofs of loss properly mailed to insurer were re- 
ceived in due course of mail;®° that insured was 
innocent of fraud or false swearing;®! that an ap- 
praisers’ award as to the value of the property was 
just and proper;** that evidence which is within the 
exclusive possession of insurer and which it fails to 
produce would be unfavorable to it;8% and that a 


foreign insurance company doing 


state does so in conformity with the laws thereof.84 


Where an assignment of an insur- 
ance policy in due form by the direc- 
tors of a company is averred without 
denial, the authority of the board to 
make the assignment must be pre- 
sumed, in the absence of evidence 
to the contrary. Cass County v. 
Mercantile Town Mut. Ins. Co., 188 
Mo. 1, 86 SW 237. 

{d] Rebuilding by insured.—Un- 
der a policy insuring rents, but re- 
quiring insured to rebuild as soon as 
the case will admit, it must be pre- 
sumed, in the absence of proof to 
the contrary, that insured took pos- 
session of the premises to rebuild 
as soon after the fire as possible. 
Palatine Ins. Co. v. O’Brien, 109 Md, 
100, 71. A 775; Palatine Ins, Co, v 
O’Brien, 107 Md. 341, 68 A 484, 16 
LRANS 1055. 

[e] Following ordinary course of 
business.—(1) Under a statute pro- 
viding that it will be presumed that 
the ordinary course of business has 
been followed, proof that it was the 
usual custom of defendant to send out 
expiration notices raises a presump- 
tion that it transmitted an expiration 
notice to insured at some time before 
the expiration of the policy. Ameri- 
ean Can Co. v. Agricultural Ins. Co., 
27 Cal. A. 647, 150 P 996. (2) Presump- 
tions as to ordinary course of affairs 
generally see Evidence §§ 46, 47. 

{f] Authorization of letters.—A 
policy stipulated that no one but the 
general manager of the company 
could waive conditions. After de- 
fault in an installment of the pre- 
mium, such officer wrote insured, 
requesting payment, and stating that 
‘the policy was then suspended. A 
loss occurred while the default ex- 
isted, and thereafter, in response to 
letters received, letters were writ- 
ten in the name of the company, 
signed by the general adjuster, which 
denied liability because of nonpay- 
ment of the premium, thereby waiv- 
ing proof of loss. It was held that 
it would be presumed that the com- 
pany authorized such letters. Smith 
vy. Continental Ins. Co., 108 Iowa 382, 
719 NW 126. 

TZ Helbig Vv. (OxoeR 
120 Ill. A. 58. 

73. House v. Security F. Ins. Co., 
145 Iowa 462, 121 NW 509; Smith v. 
State Ins. Co., 64 Iowa 716, 21 NW 
145. 


Citizens’ Ins. 


74, Urbaniak v. Firemen’s Ins. 
Go. 227 + Mass) 132; 116. NE 413; 
Walsh v. Hartford F. Ins. Co., 73 
N. Y. 5 [rev 9 Hun 421]. 

75, Barker v. Citizens’ Mut. F. 
Ins. Co., 136 Mich. 626. 99 NW 866. 

[a] Mlustration.—Where an_ in- 


surer attaches a rider to a policy, 


[26 C. J.—33] 


pany.®® 


law.89 


business in the 
that proportion 


permitting a sawmill insured thereby 
to remain idle during the winter sea- 
son, it will be presumed, in the ab- 
sence of evidence te the contrary, 
that it understood the local meaning 
of the term ‘‘winter season.’ Bar- 
ker. v. Citizens’ Mut. F. Ins. Co., 136 
Mich. 626, 99 NW 866. 

76. Birnstein v. Stuyvesant Ins. 
Co., 39 Misc. 808, 81 NYS 306 [rev 
on other grounds 838 App. Div. 436, 
82 NYS 140]. 

77. White v. Phoenix Ins. Co., 83 
Me.. 279; 22) A. 167. 

Burden of proof as to increase of 
risk see infra § 725. 

78. Gould v. Holland Purchase 
IniswiCo7,, LGr EluniniGNixoe Os: 

Presumption of payment ot mort- 
gages generally see Mortgages [27 
Cyc 1399 et seq]. 


79. German-American Ins. Co. v. 
Lees SI OkK. 28> blew = 642. ; 
80. Iowa.—Pennypacker v. Capital 


Ins. Co., 80 Iowa 56, 45 NW 408, 20 
AmSR 395, 8 LRA 236. 

Minn.—Dade v. Attna Ins. Co., 54 
Minn. 336, 56 NW 48; Plath v. Min- 
nesota Farmers’ Mut. F. Ins. Assoc., 
23 Minn. 479, 23 AmR 697. 

N. Y.—Davis v. Russian Transport, 
ete., Co., 182 App. Div. 668, 169 NYS 
960; Bell v. Lycoming F. Ins. Co., 
19 Hun 238. 

Pa.—Susquehanna Mut. Ins. Co. v. 
Tunkhannock Toy Co., 97 Pa. 424, 39 
AmR 816. Z . 

W. Va.—Munson v. German-Ameri- 
can F. Ins. Co., 55 W. Va. 423, 47 
SE 160. 

Wis.—Killips v. Putnam F., 
Co., 28 Wis, 472, 9 AmR 506. 

Ont.—Shannon v. Hastings 
Ins, Cone2. Onta Aw SL 

{al Delivery at specified time.— 
“The presumption does not arise, 
however, that the delivery was made 
at any specified time; certainly not 
in the absence of proof as to the 
time necessary for transmission in 
the due course of the mails.” Davis 
vy. Russian Transport, etc., Co. 182 
App. Div. 668, 672, 169 NYS 960. 

Presumptions as to mailing and 
delivery of mail matter generally see 
Evidence §§ 36-44. ; 

81. Ward v. Queen City Ins. Co., 69 
Or. 347, 1388 P 1067; Herzog v. Pala- 
tine--Ing! ‘Co. 36, Wash: 612, 79) 2 
287. 

Burden of proof see infra § 724. 

82. J. E. Davis Mfg. Co. v. Stuy- 
vesant Ins. Co., 160 App. Div. 74, 145 
NWS 92: 

83. McGuire v. Hartford F. Ins. 
Co., 7 App. Div. 575, 40 NYS 300 [aff 
158 N. Y. 680 mem, 52 NE 1124 mem]. 

{a] Application of rule.—Where 
proofs of loss had been waived by a 


Ins. 


Mut. 


late, and the burden of proving an acceptance 
thereof by insurer is on insured.®® 
surer treats the policy as valid and binding until 
the loss occurs, it may be presumed, in the absence 
of evidence: to the contrary, that it had in fact re- 
ceived the premium °° or waived payment thereof.87 
It is presumed tkat an agent receiving an appropri- 
ate premium has accounted therefor to his com- 
Increase of hazard will not be presumed 
to follow from the possession of an Officer of the 
There is no presumption of fact either in 
favor of or against a forfeiture;°® and it will not 
be presumed that a provision in the policy for the 
benefit of insurer was waived by it,®! the burden 
being on insured to prove such waiver.°? 
“statutory provision that a stock of goods shall not 
be insured for more than a certain proportion of 
its value, it will be presumed that the amount 
stated in the policy on such goods is not more than 


But where in- 


Under a 


of their value,®* and if there are 


person assuming to act as agent. of 
an insurance company, and insured, 
in an action on the policy, introduced 
some evidence of such agency, but 
the company gave no evidence in re- 
lation thereto, it cannot urge the in- 
sufficiency of the evidence intro- 
duced by insured, as its failure to 
produce evidence of the fact of the 
agency, which was within its exclu- 
sive possession, raises an adverse 
presumption. McGuire v. Hartford 
WY Ins: Co., 158 Ne ¥.0680, 5.2 Nea 24 
fe04 G@ Apps TeDivi0 %575, 2405" NS 

Presumption from suppression or 
withholding of evidence generally see 
Evidence §§ 53-59. 

84. New York Mut. F. Ins. Co. v. 
Hammond, 106 Ky. 386, 50 SW 545, 
20 KyL 1944. 

[a] Consent to service of sum- 
mons.—A foreign insurance corpora- 
tion doing business in the state, in 
the absence of pleading and proof to 
the contrary, will not be heard to say 
that it has not consented to service of 
summons on the insurance commis- 
sioner. New York Mut. F. Ins. Co. 
v. Hammond, 106 Ky. 386, 50 SW 545, 
20 KyL 1944. 

85. Moore v. Rockford Ins. Co., 90 
Iowa 636, 57 NW 597. 

86. Mauck v. Merchants’, etc, F. 
Ins. Co., 20 Del.. 325, 54 A 952; Weis- 


man v. Commercial F. Ins. Co., 19 
Del. 224, 50 A 93. 
[a] Dlustration—Where an _  in- 


surance company, on being informed 
of an insured’s loss, treats the policy 
as binding, objecting to the payment 
of the loss merely because of alleged 
defects in the proof of loss or other 
similar grounds, and before action on 
the policy fails to repudiate the con- 
tract for nonpayment of the pre- 
mium, it will be inferred that the 
company in fact received the pre- 
mium, in the absence of clear proof 
to the contrary. Weisman v. Com- . 
muerelel FF, Ins. Co., 19 Del. 224, 50 A 

87. Mauck v. Merchants’, YS 
Ins. Co., 20 Del. 325, 54 A 952. 

88. Haight v. Continental Ins. Co., 
92 N. Y. 51 [aff 27 Hun 617]. 

89. Silver v. London Assur. Corp., 
61 Wash. 5938, 112 P 666. 

90. Denver Tp. Mut. F. Ins, Co. v. 
Resor, 95 Ill. A. 197. 

91. Sisk v. Citizens’ Ins. Co., 16 
Ind. A. 565, 45 NE 804. 

{a] Thus, it will not be presumed 
that insurer waived a provision re- 
quiring its written consent to further 
insurance. Sisk v. Citizens’ Ins, Co., 
16 Ind. A. 565, 45 NE 804. 

92. See infra § 728. 

93. Harris v. Hartford F. Ins. Co., 
(Mo. A.) 191 SW 1037. 
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several policies their total amount will be consid- 
ered as only such proportion of the value of the 


goods.°# 


[§ 721] b. Burden of Proof—(1) In General. 
The general rules relating to the burden of proof in 
other civil actions on contract apply in an action 
In accordance with 
such rules the burden is on plaintiff to prove, by a 
preponderance of the evidence,®® every fact in issue 
which is essential to his cause of action,®’ and on 
defendant to prove all matters of affirmative de- 
Thus, in the absence of any 
admission by defendant, the burden is on plaintiff 
to prove the execution and validity of the contract 
or policy sued on,°® his title to or interest in the 
property, the destruction, total or partial, of the 
property,” the amount or extent of the loss,? and’ 
the fact of his compliance with the conditions of 
the policy, the performance of which is essential to 
his right of recovery. If plaintiff proves such facts 
he establishes a prima facie right of recovery.5 


on a fire insurance policy. 


fense set up by it.%8 


94. Harris v. Hartford F., Ins. Co., 
(Mo. A.) 191 SW 10387. 

95. See cases infra note 96 et seq; 
and generally Contracts §§ 926-959; 
Evidence §§ 13-24, 

96. See infra § 754. 

97. Ark.—Capital F. Ins. Co, vy. 
Davis, 93 Ark. 179, 124 SW 520. 

Del.—Draper v. Delaware State 
Grange Mut. F. Ins. Co., 28 Del. 148, 
91 A 206. 

Ga.—Morris v. Imperial Ins. Co., 
106 Ga. 461, 32 SE 595. 

Tll.—Krol v. Royal Ins. Co., 162 Ill. 
A. 202. 

Kan.—Cotton v. National F. Ins. 
Co; 65 Kan: 511, 70 P 357. 

Mass. —Harris v. North American 
Ins. Co., 190 Mass. 361, 77 NE 493, 4 
LRANS. 1137; Thomas vy. Commercial 
Union Assur. Co., 162 Mass. 29, 37 NE 
672, 44 AmSR 323. 

Nebr.—Hooker Vv. Continental Ins. 
Co., 69 Nebr. 754, 96 NW 663; Home 
F. Ins. Co. v. Johansen, 59 Nebr. 349, 
80 NW 1047. 

N. J.—Petow v. North British, etc., 
Ins. Co., 86 N. J. L. 384, 92 A 272. 

Okl.—German-American Ins. Co. v. 
Lee, 51 Okl. 28, 151 P 642. 

Or.—Samchuck v. Insurance Co. of 
North America, 91 Or. 692, 179 P 257. 

Pa.—Shamokin Mfg. Co. v. Ohio 
German F. Ins. Co., 39 Pa. Super. 553; 
Pennsburg Mfg. Co. v. Pennsylvania 
ins.) Co ée Pay Supers 91; Smith 
Vee Cash Mut... ins. +GowelmPittsh: 
428. 


Tex.—Merchants’ Reciprocal Un- 
derwriters v. Canadian First Nat. 
Bank, (Civ. A.) 192 SW 1098. 

Utah.—BHvans v. Glens Falls Ins. 
Co., 38 Utah 461, 113 P 1019. 

B. C.—Hall Min., ete., Co., Ltd. v. 
Connecticut’ BE, Ins.'Co., 18 BC. 1138. 

“To entitle the plaintiff to recover 

. . he must make out to the satis- 
faction of the jury, that the contract 
of insurance was fairly entered into; 
that he has performed his part of it: 
that he had, at the date of the con- 
tract, an insurable interest in the 
property covered by the policy; and 
that the same was injured or de- 
stroyed by fire during the continu- 
ance of the contract.” Smith y. Cash 
Ins Coy f -Pittsbi(Pa,) 428, (429. 

[a] Cancellation of encumbrance.— 
The burden of proving a cancellation 
of a mortgage on insured chattels, 
given in violation of the policy, be- 
fore the loss, is on insured. Home F. 
Ins. Co. v. Johansen, 59 Nebr. 344, 80 
NW 1047. 

{[b] Consolidation of corporations. 
—Where, in an action on a policy not 
issued by Gefendant, plaintiff alleges 
that defendant became liable thereon 
by a consolidation with the company 
issuing it, which defendant denies, 


— 


-ford, 110 Miss. 
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Where defendant interposes defenses which are pe- 
culiar to a certain class of insurance companies, it 


has the burden of proving the fact of its incorpora- 


Assignment. 


[§ 722] | (2) 


the burden is on plaintiff to prove | 


that defendant is bound on the pol- 
icy) (Gapital) Ins. Co: v. Davis, 93 
Ark. 179, 124 SW 520. 

98. Cal.—Fountain v. Connecticut 
Eins. Col aCAs) lw. 630: 

Ga.—Morris v. Imperial Ins. Co., 
106 Ga. 461, 32 SH 595, 

Til. —Vandalia Mut. County F. Ins. 
Co. v. Peasley, 84 Ill. A. 138. 

Iowa.—Keane v. Century F. Ins. 
Co., 150 Iowa 658, 180 NW 724. 

Kan.—lLancashire Ins. Co. v. Mur- 


phy, 10 Kan. A. 251, 62 P 729. 
La. —Mongeau vy. Liverpool, etc., 
Ins. Co., 128 La. 654, 55 S6. 
Mass.—Hanley vy. AStna Ins. Co., 


215 Mass. 425, 102 NE 641, AnnCas 
1914D 53. 

Miss.—American Ins. Co, vy. Craw- 
493, 70 S 579. 

Mo. —Stephens v. Philadelphia Fire 
Assoc.,, 139 Mo. A. 369, 123 SW 
63. 

Nebr.—Home F. Ins. Co. v. Johan- 
sen, 59 Nebr. 349, 80 NW 1047. 

Y.—Harrington vy. Hanover F. 
Ins. Co., 5 NYSt 417; Lucas v. Jeffer- 
son Ins. Co., 6 Cow. 635. 

Tenn.—-St. Paul F. & M. Ins, Co. v. 

Kirkpatrick, 129 Tenn. 55, 164 SW 


1186. ‘ ; 
‘ Ans! “ASSOC.” 1V¥. 
Wandell, (Civ. A.) 195 SW 289. F 

Wash. ‘Olympia Brewing Co. v. 
Pioneer Mut. Ins. Assoc., 53 Wash, 16, 
LOLS RP Sza. 

[a] ‘ Tllustrations.—-(1) Where an 
insurer seeks to defeat a recovery on 
a policy on a building described as a 
dwelling house on the ground that 
the building was used for factory 
purposes, and that insurer did not in- 
sure buildings used for factory pur- 
poses, it has the burden of proving 
that insured knew at the time of the 
issuance of the policy that the build- 
ing was used as a factory. Bailey v. 
Liverpool, .ete., Ins. Co. 166 Mo. 
A. 598,.149 SW 1169. . (2) Where 
an action on an award of referees is 
defended on the ground that evidence 
for the company was improperly ex- 
cluded by the referees, the burden 
is on the company to show that such 
evidence was material, and that its 
exclusion prejudiced the company. 
Hanley v. Attna Ins. Co., 215 Mass. 
425, 102 NE 641, AnnCas1914D 53. (3) 
Where the policy provides that in- 
surer shall not be liable for loss. oc- 
curring while any part of the pre- 
mium remains due and unpaid, de- 
fendant is bound to show, not only 
that part of the premium was un- 
paid, but that it was past due at the 
time of the loss. Olympia Brewing 
Co. v. Pioneer Mut. Ins. Assoc., 53 
Wash. 16, 101 P 3871. 

{o] Explaining failure to pay loss. 


tion under the statute relating to such companies.* 
A statutory provision that a ‘plea of nonassumpsit 
in an action on an insurance policy shall put in 
issue only the execution of the policy and the 
amount of the damages does not impose on defend- 
ant the burden of proof as to matters which it must 
specifically put in issue, the burden still being on 
plaintiff to prove any matter so pomted out which 
he would have been required to prove under a spe- 
cial declaration.” 

Where plaintiff sues as assignee of 
the policy, the burden is on him to prove the assign- 
ment,® and is on defendant to establish facts which 
it has set up to defeat the assignment. 


Ownership or Insurable Interest. 


Where the issue is properly raised, the burden is on 
plaintiff to establish his ownership or other insur- 


—The failure or refusal of an insur- 
ance company to pay the loss within 
sixty days after demand places the 
burden on the company of showing 
that such failure was in good faith, 
in orcer to relieve it from the pen- 
alty imposed by statute. St. Paul 
EF. & M. Ins. Co. v. Kirkpatrick, 129 
Tenn. 55, 164 SW 1186. 

99. See infra § 723. 

1. See infra § 722. 

@ Mack v. Lancashire Ins. Co., 4 
Fed. 59, 2 McCrary 211; Benanti v. 
Delaware Ins. Co., 86 Conn. 15, 84 A 
109, AnnCas1913D 826; German- 
American Ins. Co, y. Lee, 51 Okl: 28, 
151 P 642; Smith v. Cash Mut. F. Ins. 
Colts Pittsb. (Pa.) 428. 

[a] Property in certain building. 
—Under a policy insuring property 
while contained in a described build- 
ing, it is incumbent on insured to 
prove that the loss occurred while 
the property was in such building. 
German-American Ins. Co. v. Lee, 51 
Ok. 28, 151 P 642, 

3. See infra § 730. 

4 See infra §§ 725-728. 

5. Benanti v. Delaware Ins. Co., 86 
Conn. 15, 84 A 109, AnnCas1918D 826; 
Retail Merchants Assoc. Mut. F. Ins. 
Co:y vi. Cox; 138u-Dl. Aw14-sPennsyl- 
vania Ins. Co. v. Indiana Reduction 
Co.,. (ind, A.) 117.NE 278. 

: aed case from jury see 

6. Turk vy. Globe Farmers’ Town 
rvs Ins. Co., 189 Mo. A. 468, 176 Sw 

[a] TIllustration.—Where an _ in- 
surance company interposes defenses 
peculiarly available to town mutual 
companies, under a statute declaring 
that no officer or agent of such a 
company shall be authorized to waive 
any conditions ot the application or 
policy, unless such waiver is in writ- 
ing on the policy, or attached thereto 
in writing, or consented to by the 
secretary in writing, it has the bur- 
den of proving the fact of its incor- 
poration under the statute, relating 
to town mutual companies. Turk vy. 
Globe Farmers’ Town Mut. Ins. Co., 
189 Mo. A. 4638, 176 SW 416. 

7. Hersey v. Northern Assur, Co., 
75 Vt. 441, 56 A 95: 

8 Kelly v. Norwich Union F. Ins. 
Co., 82 Iowa 137, 47 NW 986; Stan- 
isics v. Hartford F. Ins. Cor, 83 Nebr. 
768, 120 NW 435. 

9. Kelly v. Norwich Union F. Ins. 
Co., 82 Iowa 137, 47 NW 986. 

{a] Thus, in an action by one 
classed as assignee, ‘the company, 
seeking to defeat his action by rely- 
ing on a prior assignment to another, 


has the burden of proving such prior ° 


assignment. Kelly v. Norwich F. Ins, 
Co., 82 Iowa 137, 47 NW 986. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


infra - 


§§ 722-724] 


-able interest in the property,?° 


force at the time of the fire.16 


10. Conn.—Benanti v. Delaware 
Ins. Co., §6 Conn. 15, 84 A 109, Ann 
Cas1913D 826. 


Ga.—Morris v. Imperial Ins. Co., 
106 Ga. 461, 32 SE 595. 

Ill.—TIllinois Mut. F. Ins. Co. v. 
Marseilles Mfg. Co., 6 IJ]. 236. 

Ind.—Milwaukee F. Ins. Co. v. 


“Todd, 32 Ind. A? 214, 67 NE 697. 

Me.—Lyford y. Connecticut F. Ins. 
Cor 99 Me; C273, bse A 916" Clark av. 
Dwelling-House Ins. Co., 31 Me, 373, 
17 A 308. 

Minn.—Wilcox v. Minnesota Mut. 
F.. Ins. Co., 81 Minn. 478, 84 NW 334. 

N. Y.—Gilbert v. North American 
ae Be Co., 23 Wend. 43, 35 AmD 

Pa.—Smith v. Cash Mut. F. Ins. 
Co., 1 Pittsb. 428. 

s. C.—Sammons v. American Home 
F. Ins. Co., 94 S. C. 366, 77 SE 1108, 
AnnCas1915B 1095. 

Tenn.—Planters Ins. Co. v. Diggs, 
8 Baxt. 563. 

{a] As “interest may appear.”— 
Where the policy is made payable to 
a certain person named therein ‘as 
his interest may appear,’ the burden 
of proof is on such person to show 
his interest in the property. Wilcox 
v. Mutual F. Ins. Co., 81 Minn. 478, 
84 NW 334. 

[b] Respective interests of plain- 
tiffs.—1t is incumbent on the owner 
of a building and a building con- 
tractor to prove their respective in- 
surable interests to recover against 
the insurance company on the de- 
struction of the building during con- 
struction. Sammons v. American 
Home F. Ins. Co., 94 S. C. 366,77 SE 
1108, AnnCas1915B 1095. 


11. Sheppard v. Peabody Ins. Co., 
21 W. Va. 368. 

12. See infra § 755: 

13. Milhim v. Hawkeye Ins. Co., 


Td Med AGE ZO 2 

14. Ga.—Morris v. Imperial Ins. 
Co., 106 Ga. 461, 32 SE 595; Gate City 
F. Ins. Co. v. Thornton, 5 Ga. A. 585, 
63 SE 638. 

Ill.—Milhim v. Hawkeye Ins. Co., 
Liens Az 262. 

‘Tex.—Camden F. Ins. Assoc. Vv. 
Wandell, (Civ. A.) 195 SW 289. 

W. Va.—Sheppard v. Peabody Ins. 
GO... 2 SWh Via oss 

Wis.—Canfield v. Watertown F. Ins. 
Co., 55 Wis. 419, 13 NW 252. 

15. U. S.—Mack v. Lancashire Ins. 
Co., 4 Fed. 59, 2 McCrary 211. 

Ala.—Royal Exch. Assur. Co. v. Al- 
mon, 202 Ala. 374, 80 S 456. 

Conn.—Benanti v. Delaware Ins, 
Co., 86 Conn. 15, 84 A 109, AnnCas 
1913D 826. 

Del.—Draper v. Delaware State 
Grange Mut. F. Ins. Co., 28 Del. 143, 
91 A 206. 

Tll.—Citizens’ Ins. Co. v. Helbig, 
138 Ill. A. 115 [aff 234 Ill. 251, 84 NE 
897). 

Iowa.—Smith vy. State Ins. Co., 58 
Iowa 487, 12 NW 542, 

Me. —tLiyford v. Connecticut F. Ins. 
-Co., 99 Me. 273, 58 A 916. 

Mo. —Giddings y. Phoenix Ins. Co., 
‘90 Mo. 272. 2 SW 139 

N. Y.—Healy v. Pennsylvania Ins, 


But where a prima 
facie case of ownership or insurable interest is 
established,!! as by proving the issuance of a policy 
-on the property. to plaintiff,12 or by showing that he 
had an insurable interest to the amount of the 
policy,?* it then devolves on defendant to prove its 
-contention that plaintiff was not the owner of the 
property or had no insurable interest therein.14 

[§ 723] (8) Existence and Validity of Contract. 
The burden is on plaintiff, in the first instance, to 
prove the existence and validity of the contract or 
policy of insurance sued on, and that it was in 
But where plaintiff 
establishes a prima facie case by evidence that he 
was in possession of a policy executed and deliy- 
-ered to him by defendant’s agent,!’ the burden is 
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Cancellation. 


[§ 724] 


Co.,,50 App. Div. 327, 63 NYS 1055. 
Oh.—Hartford F. Ins. Co. v. Whit- 
man, 75 Oh. St. 312, 79 NE 459, 9 Ann 


Cas 218. 

Pa—Smith vy. Cash Ins. Co, 1 
Pittsb. 428. 

[a] Where defendant pleads non 


est factum, the burden of proving the 
execution and delivery of the policy 
is on plaintiff. Royal Exch. Assur. 
Co. v. Aimon, 202 Ala. 374, 80 S 456; 
Citizens’ Ins. Co. v. Helbig, 138 Ill. A. 
115 [aff 234 Ill. 251, 84 NE 897]. 

{b] Oral contract of renewal.— 
The burden of proving an alleged 
oral contract of renewal of a policy 
is on plaintiff. Giddings v. Phoenix 
Ins. Co., 90 Mo. 272, 2 SW 139. 

{c] Authority of agent—(1) If 
the suit is on an executory contract 
made by an alleged agent of insurer, 
the burden is on plaintiff to prove 
the authority of the agent to make it. 
Smith vy. State Ins. Co., 58 Iowa 487, 
12 NW 542. (2) Agency of an inter- 
mediary who procured the insurance, 
whereby defendant was bound, need 
not be proved by plaintiff, where de- 
fendant admits issue and delivery of 
the policy. Healey vy. Pennsylvania 
State Ins. Co., 50 App. Div. 327, 63 
NYS 1055: 

16. Citizens’ Ins. Co. v. Helbig, 138 
Ll sRAL Sb fare 234 Tiles 251, 284) NE 


897]; Schroeder v. Trade Ins. Co., 12 
Tll. A. 651 [rev on other grounds 109 
nrc Letra | 

17. See infra § 756, 


Rebuttal of prima facie case see 
infra § 756 note 24 [b]. 

18. Helbig v. Citizens’ Ins. Co., 234 
DS P2bdy 84s IN 8970 [att 11 3'8--ailly LAC 
1159; Pennsburg Mfg. Co. v. Pennsyl- 
vania F. Ins. Co., 16 Pa. Super, 91. 

19. Gourlay vy. Insurance Co. of 
North America, 189 Mich. 384, 155 
NW 483. 

20, U. S.—Runkle vy. Citizens’ Ins. 
Co., 6 Fed. 143. 

Ala.—Pheenix Assur. Co. v. Me- 
Author; 116 sAlaj-659, «22 9Si9908, 767 
AmSR 154. 

Ill.— National F. Ins. Co. v. Three 
States Lumber Co., 119 Ill. A. 67 [aff 


217 Ill. 115, 75 NE 450, 108 AmSR 
239]. 

La.—Gomila’ y. Hibernia Ins. Co., 
40 La. Ann. 553, 4 S 490. 

Me.—Bragg v. Royal Ins. Co., 115 
Me. 196, 98 A 6382. 

Md.—American FF. Ins. Co. v. 


Brooks, 83 Md. 22, 34 A 373. 

Mo.—McCartney v. State Ins. Co., 
45 Mo. A. 378. 

N. | ¥.—Crown. Point Iron Cow v: 
Ajtna Ins. Co., 127 N. Y. 608, 28 NE 
6538, 14 LRA 147 [aff 53 Hun 220, 2 
Silv. Sup. 15, 6 NYS 602]. 

W. Va.—Kelley v. A\tna Ins. Co., 
75 W. Va. 687, 84 SE 502. 

[a] The burden of proof is not 
changed whether the original policy, 
with the indorsement of the alleged 
cancellation thereon, or the copy of 
the policy, is read in evidence. Mc- 
Cartney v. State Ins. Co., 45 Mo. A. 
373. 

21. American F, Ins. Co. v. Brooks, 
83 Md. 22, 34 A 3738. 

22. U. S.—El] Dia Ins. Co. v. Sin- 
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on defendant to adduce evidence in support of its 
denial of the execution of the policy,!® or to prove 
want of consideration, where it relies on such fact.19 
Where defendant alleges that the 
contract or policy had been canceled, the burden is 
on it of proving cancellation,?® and incidentally of 
proving its compliance with conditions precedent to 
the right to caneel.?? 

(4) 
Where defendant relies on false and fraudulent 
representations on the part of insured to avoid the 
policy or liability thereon, it has the burden of 
proving them,?? even though such proof involves a 
dispute as to insurable interest in the property ;?3° 
and also the burden of proving the materiality of 
the misrepresentations,2* and knowledge of their 


Fraud and Misrepresentation. 


clair, 228 Fed: 833, 148 CCA 231; Tid- 
marsh y. Washington KF. & M. Ins. 
Co., 23 F. Cas. ‘No. 14,024, 4 Mason 
439; Whittle v. Farmville Ins, Co., 29 
iy Cas. No. 17,603, 3 Hughes 421. 

Cal. —Helbing v. Svea Ins. Co., 54 
Cali1565) 35> AmR: 72: 

Ill.—New England F. & M. Ins.-Co. 
v. Wetmore, 32 Ill. 221. 

Iowa.—Parno v. Iowa Merchants* 
Mut. Ins. Co., 114 Iowa 132, 86 NW 
210; Wilkins v. Germania F. “Ins. Co., 
57 Iowa 529, 10 NW 916. 

Me.—Maxwell v. York Mut. F. Ins. 
Co., 114 Me, 170,'95 A 877. 

Md.—British, etc., Ins. Co. v.: Cum- 
mings, 1138 Md. 350, 76 A 571. 

Mass.—Jones Mfg. Co. v. Manufac- 
turers’ Mut. F. Ins. Co., 8 Cush. 82, 
54 AmD 742. 

Mo.—Zackwik v. Hanover F. Ins. 
Corr CA) 225. 1Siwigloor 

Nebr.—Crites v. Capital I. Ins. Co., 
91 Nebr. 771, 137 NW 847; State Ins. 
Conve New Hampshire Trust Co., 47 
Nebr. 62, 66 NW 9, 1106, 

N. J.—Samaha v. Farmers’ F, Ins. 
Cox SHON eee Osde ST Aaa 

N. Y.—Greenberg y. Firemen’s Ins. 
Co... 159 NYS 837. 

Oh.—Queen ‘Ins. Co. v. Leonard, 9 
Oh. Cir. Ct. 46, 6 Oh. Cir. Dec. 49. 

Oxl. —Capital HE. Ins: Co. vy. Carroll. 
26 Okl. 286, 109 P 535. 

Wash.—Myles v. Northern Assur. 
Costiisee W038 

W. Va.—Houseman vy. Home Ins. 
Co., 78 W. Va. 208, 88 SE 1048. 

Wis.—Redman v. AXtna Ins. Co., 49 
Wis. 431, 4 NW 591. 

But see Williamson v. New Orleans 
Ins. Assce., 84 Ata. 106, 4 S 36 (hold- 
ing that where the: company pleads 
that answers to,certain questions as 
to the ccndition of the title are un- 
true the burden is on plaintiff to 
show that he made a full and true 
statement on that point). 

fa] If concealment of material 
facts is relied on it must be affirma- 
tively made out by defendant. Fol- 
som v. Mercantile Mut. Ins. Co., 9 F. 
Cas. No. 4,902, 8 Blatchf. 170 [aff 18 


Wall. 237, 21 L. ed. 827]; Houseman 
v. Home Ins. Co., 78 W. Va. 2038, 88 
SE 1048. 

23. Samaha v. Farmers’’ EF. Ins. 


Co., 84.N. J..0.-731, 87 A 442. 

24. Iowa.—Wilkins v. Germania F. 
Ins. Co., 57 Iowa 529, 10 NW 916. 

Ky.—Home Ins. Co. v. Koob, 113 
Ky. 360, 68 SW 453, 24 KyL 223, 101 
AmSR 354, 58 LRA 58. 

Md.—British, ete., Ins. Co. v. Cum- 
mings, 113 Md. 350, 76 A 571. 

Mass.—Daniels v. Hudson River F. 
Ins. Co.,' 12 Cush. 416,59’ AmD 192. 

Minn.—AStna Ins. Co. v. Grube, 6 
Minn, 82. 

N, C.—McCarty v. Imperial 
Co.,{126 N. C. 820, 36 SH 284. 

Ont.—Lount v. London Mut. F. Ins. 
Co., 9 Ont. L. 549, 5 OntWR 344; Pat- 
terson y. Oxford Farmers Mut. F. 


Ins. 


Ins. Co., 4 OntWN 140, 23 OntWR 
122, 7 DomLR 369. 
fa] Thus, the burden is on de- 


fendant to show that a misrepre- 
sentation by insured as to the amount 
he owed on a mortgage was material 


,Min., etc., 
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falsity on the part of insured.25 Where overvalua- 
tion of the property in the application is relied on 
as a defense, the burden is on defendant to prove 
the fact of overvaluation and that it was intention- 
So, also, where fraud or false swear- 
ing, such as in regard to the proofs of loss, is relied 
on as a defense, the burden of showing that the 
statements were false and fraudulent in some ma- 


ally made.?® 


terial respect is on defendant.?? 


falsity of the statements appears, it is for plaintiff 
to show that they were innocently made.?§ 

[§ 725] (5) Performance or Breach of Warranty 
or Condition—(a) In General. Plaintiff is required 
_to allege performance of conditions precedent to a 


to the risk, where there is no fraudu- 
lent motive. Home Ins, Co. v. Koob, 
113 Ky. 360, 68 SW 453, 24 KyL 223, 
101 AmSR 354, 58 LRA 58, 

25. Wilkins v. Germania F. Ins. 
Co., 57 Iowa 529, 10 NW 916. 

26. Field v. Insurance Co. of 
North America, 9 F. Cas. No. 4,767, 
6 Biss. 121; Delaware Ins. Co. v. Hill, 
(Tex. Civ. A.) 127 SW 283; Eakin v. 
Home ans. sCoy Weitex Avs Civ, Cas. 
§ 368; Harrison v. Western Assur. 
Co., 35 N. S. 488 [app allowed on 
other grounds 33 Can. S. C. 473]. 

27. U. S.—Oshkosh Packing, etc., 
Co. v. Mercantile Ins: Co., 31 Fed. 
200; Huchberger v. Home F. Ins. Co., 
2th Case atNOn, Gej2t,u oO msISsa 0G 
Huchberger v. Merchants’ F. Ins. Co., 
12 E. Cas. No. 6,822, 4 Biss. 265 [aff 
12 Wall. 164, 20 L. ed. 364]; Whittle 
v. Farmville Ins. Co., 29 F. Cas. No. 
17,603, 3 Hughes 421. 

Cal.—Helbing v. Svea Ins. Co., 54 
Gal. 156, 35 AmR 172. 

Conn.—Benanti v. Delaware Ins. 
©0786, ,Conn= 15,7842 A. 109, AnnCas 
1913) 826. 

Iowa.—Goldstein v. St. Paul F. & 
M. Ins. Co., 124 Iowa 143, 99 NW 696. 

La.—Baillie v. Western Assur. Co., 
49 La. Ann. 658, 21 S 736. 

Me.—Cole v. North British Mercan- 
tile Ins.\ Co., 113 Me. 512, 95.A 217; 
Coy v. Granite State Ins. Co., 110 Me. 
bows) Av obo. 
tea Y.—Cornell vy. Le Roy, 9 Wend. 

Oh.—Cochran vy. Amazon Ins. Co.,,7 
ok Dec. (Reprint) 276, 2 CincLBul 


*Va.—Vireinia Ba & Moe ins: (Cor Vv. 
Hogue, 105 Va. 355, 54 SE 8. 

Wis.—Kobin v. St. Paul F. & M. 
Ins, €o,, 150° Wis. 591,.137 NW 753; 
Newton v. Theresa Village Mut. 
Ins. Co., 125 Wis. 289, 104 NW 107; 
Stache vy. St. Paul F. & M. Ins. Co., 
49 Wis. 89, 5 NW 36, 35 AmR 772. 

Ont.—Adams v. Glen Falls Ins. Cos, 
37 Ont. L. 1, 10 OntWN 171, 31 Dom 
LR 166 [rev 9 OntWN 446, and app 
quashed 54 Can. S. C. 88, 32 DomLR 


{a] Interest of magistrate.—The 
burden of proving that the magis- 
trate who certified to the loss was 
interested is on defendant. Cornell 
v. Le Roy, 9 Wend. (N. Y.) 168. 

28. Hoffman vy. Western M. & #&. 
Ins. Co., 1 La. Ann. 216; Virginia F. 
& M. Ins. Co. v. Vaughan, 88 Va. 8382, 
14 SE 754. 

29. See supra §§ €93-696. 

30. U. S. — Kentucky Vermillion 
Co. v. Norwich Union F. 
Ins. Soc., 146 Fed. 695, 77 CCA 121; 
Mack v. Lancashire Ins. Co., 4 Fed. 
59, 2 McCrary 211; Craig vi U: S. Ing. 
Pee Glen Cas: yNOu (35040) ePeto Cine. 

Conn.—Benanti v. Delaware Ins. 
Co., 86 Conn. 15, 84 A 109, AnnCas 
1913D 826. 

Kan.—Shawnee F. Ins, Co. v. Knerr, 
U2, Kane 88050 So oe 61418 

Md.—Montgomery County Mut. F. 
Aner Co. v. Pickett, 117 Md. 6388, 83 A. 

Mass.—Lamson Consol. Store-Serv- 
ice Co. v. Prudential F. Ins. Co., 171 
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surer.®? 


But where the 
or a promissory 


Mass. 433, 50 NE 943. 

Mont.—Daniels v. Andes Ins. Co., 2 
Mont. 78. f 

Nebr.—Hooker v. Continental Ins. 
Co., 69 Nebr. 754, 96 NW 663. 

N. Y.—Rau v. Westchester F. Ins. 
Co., 50 App. Div. 428, 64 NYS 290 [aft 
168 N. Y. 665 mem, 61 NE 1134 mem]; 
yan-American Trading Cos =v: Insur- 
ance Co. of North America, 170 NYS 
S19s 

Oh.—Graham vy. German-American 
Ins. Co., 75 Oh. St. 374, 79 NE 930, 15 
LRANS 1055, 9 AnnCas 79. 

Okl1.—St. Paul F. & M. Ins. Co. v. 
Mittendorf, 24 Okl. 651, 104 P 354, 
28 LRANS 651. 

Or.—Samchuck v. Insurance Co. of 
North America, 91 Or. 692, 179 P 257. 

R. I.—Wilson v. Hampden F. Ins. 
Co., 45RPa £59: 

Vt.—Hersey v. Northern Assur. 
Co., 75 Vt. 441, 56 A 95. 

WwW. Va.—Teter v. Franklin F. Ins. 
Conmwl4= WaiMa. (844, 82 SHYV4027 Eh: 
Rosenthall Clothing, etc., Co. v. Scot- 
tish Union, ete., Ins. Co., 55 W. Va. 
238, 46 SE 1021. 

{a] Under pleadings. — Where 
plaintiff alleges generally that he has 
fulfilled the conditions of the policy, 
and the insurance company answers 
generally that he did nat observe all 
such conditions, withcut pleading 
specially a breach thereof, plaintiff 
is not bound to prove affirmatively as 
part of his case that he has fulfilled 
all such conditicns. Bittinger  v. 
Providence Washington Ins. Co., 24 
Fed. 549; Thompson vy. Piedmont Mut. 
Ins. Co., 77 S. C. 294, 57 SE 848. 

Proof in rebuttal as compliance 
with rule see infra § 764. 

31. North American F. Ins. Co. v. 
Zaenger, 63 Ill. 464; Montgomery 
County Mut. F. Ins. Co. v. Pickett, 
EV IMS 63885083 ASP 10ovs Teter ™ vy. 
Franklin F. Ins. Co., 74 W. Va. 344, 
82 SE 40. 

{a] Excusing vacancy.—The bur- 
den of showing that a vacancy oc- 
curred by means not within insured’s 
control, is on insured. North Ameri- 
can FE. Ins. Co. v. Zaenger, 63 Ill. 464. 

32. See infra § 728. 

33. U. S.—Kline v. Royal Ins. Co., 
192 Fed. 378 [rev on other grounds 
198 Fed. 468, 117 CCA 228]; Cotten v. 
Fidelity, etce., Co., 41 Fed. 506. 

Ala.—Boulden v. Phoenix Ins. Co., 
112 Ala. 422,20 S) 587. 

Ark.—Arkansas Mut. L. Ins. Co. v. 
Stuckney, 85 Ark. 33, 106 SW 2038; 
Nabors v. Dixie Mut. F. Ins. Co., 84 
Ark. 184, 105 SW 92. 

Iowa.—Keane v. Century FE. Ins. 
Co., 150 Iowa 658, 130 NW 724. 

Ky.—St. Paul F. & M. Ins. Co. v. 
Kendle, 163 Ky. 146, 173 SW 378, 165 
Ky. 122, 176 SW 368. 

Mich.—Lagden v. Concordia Mut. F. 
Ins. Co., 206 Mich. 341, 172 NW 396; 
Barker v. Citizens’ Mut. F. Ins. Co., 
186 Mich. 626, 99 NW 866. 

Miss.—Liverpool, ete, Ins. Co. v. 
Farnsworth Lumber Co., 72 Miss. 555, 
17. S 445. 

Mo.—Ritter v. Sun Mut. Ins. Co., 
40 Mo. 40; Stephens v. Philadelphia 
oe Assoc., 189 Mo. A. 369, 123 SW 
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right of recovery,2® and therefore logically has the 
burden of proving performanee,®° or a legal excuse 
for nonperformance,*! or a waiver thereof by in- 
' However, under the rule now generally 
recognized that defendant, to raise an issue on a 
general allegation of performance, must particularly 
allege the breach relied on to defeat a recovery, it 
is generally held, without regard to whether the 
breach complained of is that of a condition precedent 


warranty or condition subsequent, 


that defendant has the burden of proving the facts 
alleged by it as constituting such a breach.?* It is 
especially true that the burden is on defendant to 
prove a breach of a condition subsequent,?* although 


N. Y.—Forter v. Traders’, Ins..Co., 
164 N. Y. 504, 58 NE 641,'52 LRA 
424; Richmond vy. Niagara B. ins,.€oz 
79 N. Y. 230 [rev 15 Hun 248]; Clover 
Crest Stock Farm, Ine. v. Wyoming 
Valley F. Ins. Co., 108 Misc. 465, 177 
NYS 771; Perretta v. St. Paul fF. & M. 
ins; Ca, LOO Misc. 91 F174 SN Sel ow 
{aff 177 NYS 923 mem]. 

Okl.—Capital F. Ins. Co. v. Carroll, 
26 Okl, 286, 109 P 535. 

Pa.—Susquehanna Mut. F. Ins. Co. 
em ene a Toy Co., 15 WKlyNC 


S. C—Copeland vy. Western Assur. 


ColAe3 woe. Ze 2 Oe SEO. 

S. D.—Ormsby v. Phenix Ins. Co., 5 
S. D. 72, 58 NW 301. 

Tex.—Northern Assur. Co. v. Ap- 
plegate, (Civ. A.) 145 SW 295; Phila- 
delphia. Underwriters’ Agency v. Neu- 
renberg, (Civ. A.) 144 SW 357; Suili- 
van v. Hartford EF. Ins. Co., (Civ. A.) 
34 SW 999. 


Novelty Co., 94 Va. 361, 26 SE 850. 

Wis.—Redman v. Attna Ins. Co., 49 
Wis. 431, 4 NW 591. 

[a] Admission by defendant.— 
Where defendant, to secure the right 
to open and close, files an admission, 
under a rule of court, that plaintiff is 
entitled to recover uniess defendant 
establishes one or more of the de- 
fenses affirmatively pleaded by it, one 
of which is a breach of the contract, 
the burden is on defendant to estab- 
lish a substantial breach by plaintiff. 
Phcenix Assur, Co. v. Stenson, 34 Tex. 
Civ. A. 471, 79 SW 866. 

Burden of proof as to false and 
fraudulent representations constitut- 
ing warranties see supra § 724. 

34. U. S.—Phenix Ins. Co. v. Luce, 
123 Fed. 257; Western Assur. Co. v. 
J. H. Mohlman, 83 Fed. 811, 28 CCA 
157, 40 LRA 561. 

Ark.—Arkansas Mut. L. Ins. Co. v. 
Stuckney, 85 Ark. 33, 106 SW 203. 

Conn.—Wiley v. London, ete, FB. 
Ins. ‘Co.,.89 Gonn,, 35, 92 Ar 678. 

Me.—Cassidy v. Royal Exch. As- 
sur., 99 Me. 399, 59 A 549. 

Mass.—Fuller v. New York FE. Ins. 
Co., 184 Mass. 12, 67 NE 879; Jones 
Mfg. Co. v. Manufacturers’ Mut. F. 
Ins. Co., 8 Cush. 82, 54 AmD 742 

Mich.—Barker v. Citizens’ Mut. FB, 
Ins. Co., 186 Mich. 626, 99 NW 866; 
N. & M. Friedman Co. v. Atlas Assur. 
Co., 133 Mich. 212, 94 NW 757. 

Tex.—Hartford F. Ins. Co. vy. Dor- 
roh, 63 Tex. Civ. A. 560, 133 SW 465, 
467 [cit Cye]. 

Wash.—Port Blakeley Mill Co. v. 
Hartford F. Ins. Co., 50 Wash. 657, 97 
Lear (cake 

Wis.—Redman v. Adtna Ins. Co., 49 
Wis. 431, 4 NW 591. 

{al Fall of building.—A, provision 
that if the building or any part there- 
of falls, except as the result of fire, 
all insurance by the policy ‘shall im- 
mediately cease, creates a condition 
subsequent terminating the policy, 
the burden of establishing which 
rests on insurer. Phenix Ins. Co. v. 
Luce, 123 Fed. 257, 60 CCA 655; West- 
ern Assur. Co. v. J. H. Mohlman Co., 
83 Fed. 811, 28 CCA 157, 40 LRA 561 
[certiorari den 168 U. S. 710, 18 SCt 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it has been held that the burden is on plaintiff to 
show that he had complied with a warranty that if 
the insured property should become idle a watch- 
Accordingly, where 
defendant relies on such fact as a ground for avoid- 
ing the policy or being relieved from liability there- 
on, the burden is on it to prove a breach of a war- 
ranty against alienation,?* of a warranty of existing 
conditions,*? of a condition against encumbrances,2® 
or of a covenant by insured to keep his books in an 
iron safe,*° or to prove that plaintiff’s interest was 
other than unconditional and sole ownership;*° that 
the premises were vacant or unoccupied in violation 
of provisions on that subject;*1 or that the risk or 
hazard was increased in violation of the terms of 
The burden of proving the existence 


man should be kept on duty.*® 


the policy.*? 
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[§ 726] (b) 


of other or additional insurance in violation of the 


949, 42 L. ed. 1213]; N. & M. Fried- 


manaCom vy. Atlas Assur. Go., 133 
Mich. 212, 94 NW 757. 
{b] Fire protection.—A_ stipula- 


tion that it is agreed that an auto- 
matic sprinkler is in complete work- 
ing order, and that insured will use 
due diligence to maintain the system 
during the full term of the insurance, 
is not a warranty or a condition 
precedent to the right to recover 
thereon; and hence the burden is on 
insurer to show a failure to use due 
diligence to maintain the system in 
complete working order after the pol- 
icy had taken effect. Fuller v. New 
York F. Ins. Co., 184 Mass. 12, 67 NE 
879; Port Blakely Mill Co. v. Hart- 
pee He ins: Co 508 Wash, 657,097) 

[c] Under pleadings. Where 
plaintiff pleads generally as to con- 
dilions precedent, that he has_ per- 
formed and complied with all the 
terms, provisions, and conditions of 
the policy on his part to be per- 
formed or complied with, such alle- 
gation has reference only to the per- 
formance of conditions precedent, 
ard not to conditions subsequent, as 
to which insurer has the burden of 
proof. Port Blakeley Mill Co. v. 
Hartford F. Ins. Co., 50 Wash. 657, 97 


BS I 

Kentucky Vermillion Min., 
ete., Co. v. Norwich Union F. Ins. 
Soc., 146 Fed. 695, 77 CCA 121; Com- 
mercial Union Assur. Co., Ltd. v. 
Weinberger, 23 Oh. Cir. Ct. N. S. 246. 

36. Wiley v. London, etc., F. Ins. 
GenrsorGenn= oo, 92 An Guce ‘Orrell wv. 
Hampden F. Ins. Co., 13 Gray (Mass.) 
431; Farmers’, etc., Ins. Co. v. Peter- 
son, 47 Nebr. 747, 66 NW 847; House- 
man v. Home Ins. Co., 78 W. Va. 203, 
88 SHE 1048. 5 

87. Morotock Ins. Co. v. Fostoria 
Novelty Co., 94 Va. 361, 26 SE 850. 

38. Mistilski v. German Ins. Co., 
64 Minn. 366, 67 NW 80: Hartford F. 
Ins. Co. v. Landfare, 63 Nebr. 559, 88 
NW 779. 

[a] Under pleadings. — Where 
*there is an allegation of an encum- 
brance in the answer, and a general 
denial in reply, the burden is on de- 
fendant to vrove the existence of the 
encumbrance. Hartford F. Ins. Co. v. 
Landfare, 63 Nebr. 559, 88 NW 779. 

89. Kline v. Royal Ins. Co., 192 
Fed. 378 [rev on other grounds 198 
Fed. 468, 117, CCA (228]5> Hubbard 
First Nat. Bank y. Cleland, 36 Tex. 
Civ. A. 478, 82 SW 387; German Ins. 
Co. v. Pearlstone, 18 Tex. Civ. A. 706, 
45 SW 832. But see Jchnson v. Mer- 
eantile Town Mut. F. Ins. Co., 120 
Mo. A. 80, 96 SW 697 (where the an- 
swer denies the allegations of the 
petition showing full performance by 
plaintiff, and specially pleads failure 
to observe the iron-safe clause, the 
burden is on plaintiff to show com- 
pliance with such clause). 

40. Ark.—Atlas F. Ins. Co. v. Ma- 
lone, 99 Ark. 428, 138 SW 962, Ann 
Casi913B 210. : 

Ga.—American Ins. Co. v. Peebles, 


5 Ga. A. 731, 64 SH 304. 

Ill.—Milhim vy. Hawkeye Ins. Co., 
171 Ill. A. 262. 

Okl.—Globe, ete. EF. Co. 
Creekmore, 171 P 874. 

Va.—Rochester German Ins. Co. v. 
Monumental Say. Assoc., 107 Va. 701, 
60 SE 93. 

41. Mass.—Harris v. North Ameri- 
ean’ Ins, Go, 190) Mass. «361, (7 NE 
493, 4 LRANS 1187. 

Mo.—Walton v. Phoenix Ins. Co., 
162 Mo. A. 316, 141 SW 1138; Hoover 
v. Mercantile Town Mut. Ins. Co., 93 
Mo. A. 111, 69 SW 42. ‘ 

N. Y.—Perretta v. St. Paul F. & M. 
Ins. Co., 106. Mise. 91, 174 NYS 131 
{aff 177 NYS 923 mem]. 

Pa.—Yost v. Anchor F. Ins. Co., 38 
Pa. Super. 594. 

Wash.—Silver v. London Assur. 
Corp., 61 Wash. 5938, 112 P 666. 

{a] Rule applied.—Where insurer 
denies liability for an alleged breach 
of a vacancy condition in the policy, 
the burden is on it to prove strictly 
an avoidance of its liability, by 
showing that plaintiff's acts in con- 
nection with the insured property 
amounted to a removal from the 
house and produced a_ forfeiture. 
Harris v. North American Ins. Co., 
ey wee 361, 77 NE 493, 4 LRANS 
137. 

42. U. S.—Merrill v. Insurance Co. 
of North America, 23 Fed. 245. 

Cal.—Rossini v. St. Paul F. & M. 
Ins. Co., 188 P 564. 

Fla.—vU. S. First Nat. F. Ins. Co. v. 
Burnett, 84 S 382. 

Ill.— Catlin v. Traders’ Ins. Co., 838 
Tll. A. 40. 

Iowa.—Seaman v. Anchor F. Ins. 
Co., 149 Iowa 588, 128 NW 934; 
Adams y. Atlas Mut. Ins. Co., 135 
Iowa 299, 112 NW 651. 

Kan.—Niagara F. Ins. Co. v. John- 
son, 4 Kan. A. 16, 45 P 789. 

Me.—Newhall v. Union Mut. F. Ins, 
Co., 52 Me. 180. 

Minn.—Taylor v. Security Mut. F. 
Ing. Co., 88 Minn. 231, 92 NW 952. 

Mo.—Ritter v. Sun Mut. Ins. Co., 40 
Mo. 40. 

N. Y.—Wood v. North Western Ins. 
Co., 46 N. Y. 441; Mark v. National F. 
Ins. Co., 24 Hun 565 [aff 91 N. Y. 663 
mem]; Bennett v. North British, etce., 
Ins. €o:, 8 Daly 471 [aff $1 N: Y. 273; 
37 AmR 501]. 
*Pa.—Mears v. Humboldt Ins. Co., 
92 Pa. 15, 37 AmR 647. 

Vt.—Mosley v. Vermont Mut. F. 
Ins) (Co...bb eVitue L425 

Wash.—Silver v. London Assur. 
Corp., 61 Wash, 593, 112 P 666. 

W. Va.—Bryan v. Peabody Ins. Co., 
8 W. Va_ 605. 

[a] Change of occupancy.—The 
burden is on insurer to show that the 
hazard was increased by a change of 
occupancy. U.S. First Nat. F. Ins. 
Co. v. Burnett, (Fla.) 84 S 382; Sea- 
man v. Anchor F. Ins. Co., 149 Iowa 
583, 128 NW 934; Silver v. London 
Assur. Corp., 61 Wash. 593, 112 P 666. 
Contra Cone vy. Century F. Ins. Co., 
139 Iowa 205, 117 NW 307. 
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terms of the policy is on defendant;#* but where 
the fact of such additional insurance is shown, the 
burden of proving that notice thereof was given to 
insurer is on insured.‘4 
misdeseription of the property as avoiding the pol- 
icy the burden of proving such fact is on it;*® but 
if plaintiff alleges that the, misdeseription was a 
mistake made by defendant’s agent the burden is on 
him to prove that fact.*¢ 
claims a forfeiture for nonpayment of an assess- 
ment, it has the burden of proving that a legal 
assessment was made.** 


If defendant relies on a 


Where a mutual company 


Notice and Proofs of Loss. As a 


rule the burden is on plaintiff to prove that notice 
and proofs of loss were furnished by him as re- 
quired by the policy,*® or to prove a valid excuse 


{b] WVWacancy.—Under a_ stipula- 
tion that, if the premises should be 
occupied or used so as to increase the 
risk or should become vacant and un- 
occupied without notice and consent 
of the company, the policy should be 
void, the burden of proof rests on the 
company to show that the vacation of 
part of the premises increased the 
risk. Bryan v. Peabody Ins. Co., 8 


. Va. 605. 

43. I1l.—Kelley v. People’s Nat. F. 
Insti Cos isin. vA 14 2: 

Iowa.—Russell v. Fidelity F. Ins. 
Co., 84 Iowa 93, 50 NW 546. 

Mass.—Clark vy. Hamilton Ins. Co., 
9 Gray 148. j 

Mich.—Lagden v. Concordia Mut. 
He oe €o., 206 Mich. 341, 172) NW 

Miss.—American Ins. Co. vy. Craw- 
ford, 110 Miss. 493, 70 S 579. 

Tex.—Norwich Union F. Ins. Soe. 
v. Cheaney, (Civ. A.) 128 SW 1163. 

44. Sun Ins. Co. v. Harle, 29 Mich. 


406. 

45. Western Assur. Co. v. J. H. 
Mohlman Co., 83 Fed. 811, 28 CCA 
157, 40 LRA 561; Morotock Ins. Co. 
v. Fostoria Novelty Co., 94 Va. 361, 
26 SE 850. 

46. Welsh v. London Assur. Corp., 
151)Pa. 60 25-A 142 305 Am SiR ieee 

47. Settle v. Farmers’, etc., Co-op. 
jos Assoe., 150 Mo. A. 520, 131 SW 
136. 

48. La.—McCall v. Merchants’ Ins. 
Co., 338 La. Ann. 142. 

Mass.—Smith v. Scottish Union, 
etc., Ins. Co., 200 Mass. 50, 85 NE 841. 

Mont.—Daniels v. Andes Ins. Co., 2 
Mont. 78. 

Nebr.—German Ins. Co. v. Davis, 40 
Nebr. 700, 59 NW 698; German Ins. 
Co. v. Fairbank, 32 Nebr. 750, 49 NW 
711, 29 AmSR 459. 

N. Y.—Gallin v. Allemannia F. Ins. 
Co., 184 App. Div. 876, 172 NYS.662; 
A. Davis & Son, Ltd. v. Russian 
Transport, etc., Co., 182 App. Div. 
668, 169 NYS 960. 

Okl.—Palatine Ins. Co. v. Lynn, 42 
Okl. 486, 141 P 1167. 

W. Va.—Adkins v. Globe F. Ins. 
Co., 45 W. Va. 384, 32 SE 194; Flana- 
ghan y. Phenix Ins. Co., 42 W. Va. 
426, 26 SE 5138. 

{a] Time of service—Under a 
clause requiring insured forthwith, in 
ease of loss, to forward a sworn 
statement to insurer, the burden is 
on insured to show that he exercised 
due diligence in rendering the state- 
ment. Smith v. Scottish Union, etc., 
Ins. Co., 200 Mass. 50, 85 NE 841. 

{b] “ime of receipt.—Under a pol- 
icy requiring service of proofs of loss 
within sixty days after a fire, insured 
has the burden of proving that they 
were received by insurer within that 
period. A. Davis & Son, Ltd. v. Rus- 
sian Transport, etc. €o:, 182 App. 
Div. 668, 169 NYS 960. 

{c] Sufficiency of proofs.—Under 
a policy requiring satisfactory proofs 
of loss, insured must show that he 
served proper proofs of loss; it is 
not enovgh to show service of papers 


| 
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for not doing so,*® or that they were waived by in- 
surer.°° So, “also, where he allegcs such fact, he Bas 
the burden of proving a mistake in the proofs. 

But evidence that proofs of loss were furnished is 
unnecessary where defendant admits that it did not 
supply plaintiff with blank forms of proofs, and 
such omission is made an estoppel by statute; 552 and 
if plaintiff proves facts which are sufficient prima 
facie to show that notice or proofs were given,** as 
where he proves that notice and proofs of loss were 
properly mailed to insurer,®** defendant has the bur- 
den of proving noncompliance with the conditions 
of the policy in that respect.°> Where defendant 


relies on fraud or false swearing in the proofs of 


loss, the burden is on it to prove its contention ;*® 
and if defendant relies on defects in the proofs of 
loss, it has the burden of showing that it notified 
insured of such defects within a reasonable time.®* 

[§ 727] (c) Appraisal or Arbitration. The bur- 
den is on insured to show that he has performed or 
offered to pezform the conditions of the policy as 
to an appraisal, where no obligation is imposed on 
insurer to demand an appraisal;*° and insured must 
show that the arbitration was void on account of 


claimed by him to have been proofs 


Co., 184 App. Div. 876, 172 NYS 662. 943 
49. McCall v. Merchants’ Ins. Co., 


means. Cone d4 Mich. 145, 19 NW 927. 
50. See infra § 728. 
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62. U. S.—Hambleton  v. 
of loss. Gallin vy. Allemannia F. Ins. |} Ins. Co., 11 F. Cas. 


es 
[§§ 726-729 


fraud or irregularity where such fact is alleged by 
him.®® But where plaintiff’s refusal to have an ap- 
praisal is alleged by defendant and denied in plain- 
tiff’s reply, it must be proved by defendant;®° and 
where insurer relies on an appraisal made under an 
agreement as fixing the amount of the loss for which 
it is liable, it must prove that the appraisement was 
made in substantial comphance with the terms of 
the agreement,®t 

[§ 728] (d) Estoppel and Waiver. If insured 
relies on a waiver or estoppel to avoid the effect of 
a breach of condition or warranty, the burden is on 
him to prove it,®? ineluding alleged authority of de- 
fendant’s agent to receive notice of facts as a basis 
of waiver,®* and where insured relies on the act of 
an agent as waiver, he must show either that the 
agent had express authority to make the waiver, or 
that the insurer, with knowledge of the facts, rati- 
fied the agent’s act.** So, insured bears the burden 
of showing waiver of notice and proofs of loss.® 

[§ 729] (6) Cause of Loss. The burden is on 
plaintiff to prove that the loss was due to fire or 
other cause insured against.®* It has been held that 
the burden is on plaintiff to show that his violation 
Home ; Co., 42 W. Va. 426, 26 SE 513. 


, 6 Biss. {a] MIllustrations.—The burden is 
on the insured to prove: (1) Waiver 


No. 5,972 


Ala.—Southern States F. Ins. Co.| of the condition that the policy 
33 La. Ann. 142; McGraw v. Germania | v. Kronenberg, 199 Ala. 164, 74 S 63. 


should be void if insured’s interest 


Ark.—Harttford a Ins. Co. v.| was other than unconditional and 
Enoch, 72 Ark. 47, 


SW 899; Plant-| sole ownership. Hartford F. Ins. Co. 


51. Frees vy. National Ben Frank-| ers’ Mut. Ins. Co. ¥. Loyd, 67 Ark. | v: Enoch, 72 Ark. 47, 77 SW 899. (2) 


lin F. Ins. Co., 163 App. Div. 57, 148 | 584, 56 SW 44, 77 AmSR 136. 
Ga.—Liverpool, 


NYS 790. 
52. Farmers’ Bank y. Manchester | Hughes, 145 Ga. 
Assur. Co., 106 Mo. A. 114, 80 SW 299. 


Co., 80 Iowa 56, 45 NW 408, 20 AmMSR 


Ind.—Menser v. 
53. Pennypacker vy. Capital Ins.| Home F- Ins. Co., (A.) 121 NE 831. 
Iowa.—Harris v. 


Waiver of the clause avoiding the 


eic., Ins. Co. v.| policy in case of additional or concur- 
716. 89 SE 817. 
Marshal Farmers’ | Co. v. Hughes, 145 Ga. oN 89 SE 


rent insurance. Liverpool, ete., Ins. 


817; Sisk v. Citizens’ Ins. Co} 16 Ind. 


395, 8 LRA 236; Dade v. A®tna. Ins. 
Co., 54 Minn. 336, 56 NW 48; Schenck 
v. Mercer County Mut. F. Ins. Co., 24 
N. J. L. 447. 

54. See supra § 720. 

55. Schenck v. Mercer County Mut. 
HE ins.- Go;5 24. N. J: i. 44%) North 
America Ins. Co. v. Cochran, 59 Okl. 
200, 159 P 247, 248 [cit Cyc]. 

56. See supra § 724. 

57.) Killips vs Putnam FE. Insy-Co.; 
28 Wis. 472, 9 AmR 506. 

58. Graham v. German American 
Ins, Co., 75 Oh. St. 374, 79 NE 930, 15 
LRANS 1055, 9 AnnCas 79. 

59. German-American Ins. Co. v. 
Jonnson: 4? Kan. A. 357,045 RP. 912; 
Kent, etc., Paint Co. v. 45tna Ins, Co., 
165 Mo. A. 30, 146 SW 78. 

{a] Thus, where the answer ad- 
mits the issuing of the policy, and 
that a less has occurred, and alleges 
that an appraisement and arbitration 
have been had in accordance with the 
eonditions of the policy, and the re- 
ply admits an arbitration, but alleges 
it to be void on account of the 
fraudulent acts of the agents of the 
insurance company at the time the 
arbitration was entered into, the bur- 
den is on plaintiff to establish such 
fraud. German-American Ins. Co. v. 
Johnson, 4 Kan. A. 357, 45 P 9732. 

60. Lancashire Ins, Co. v. Murphy, 
10 Kan, A:(251, 62 729. 

[a] Application of rule.—Where 
defendant answers that plaintiff re- 
fused to have an appraisal under a 
condition in the policy, to which 
plaintiff replies, admitting the condi- 
tion of the policy, but claiming that 
he hed made an effort to secure an 
appraisal, and was prevented by the 
acts of defendant, it is not incumbent 
on plaintiff in his case in chief to 
introduce evidence concerning the 
issue raised by the answer and reply. 
Lancashire Ins. Co. v. Murphy, 10 
Kan. A. 251, 62 P 729. 

61. Security Printing Co. v. West- 
chester F. Ins. Co., (Mo. A.) 221 SW 
430. 


85 Iowa 238, 52 NW 128. 

Kan.—Shawnee F. Ins. Co. v. 
Kerr, 72 Ken. 385, 83 P 611. 

Ky.—-Cheatham v. Home Ins. Co., 
185 Ky. 494, 215 SW 281 Globe, etc., 
Ins. Co. v. Johnson, 127 SW 765. 

M4d.—Montgomery County Mut. F. 
Ins. Co. v. Pickett, 117 Md. 638, 83 A 
1097. 

Mass.—Lamson Cons. Store-Serv- 
ice Co. v. Prudential F. Ins. Co., 171 
Mass. 433, 50 NE 943. 

Mich.—A. M. Todd Co. v. Farmers’ 
Mut. F. Ins. Co., 100 NW 442; Wier- 
engo v. American F. Ins. Co., 98 Mich. 
621, 57 NW 833. 

Mo.—Giddings v. Phenix Ins. Co., 
90 Mo. 272, 2 SW 139; Miller v. Insur- 
ance Co, of North America, 106 Mo. 
A. 205, 80 SW 330; Reithmiller v. 
Pia ace Fire Assoc., 38 Mo. A. 
118. 

Nebr.—German Ins. Co. vy. Shader, 
1 Nebr. (Unoff.) 704, 96 NW 604. 

N. Y.—Gibson Electrie Co. v. Liver- 
poolsete,, Ins: Co.; 159°N. YY? 418,, 54 
NE 23 [aff 10 App. Div. 225, 41 NYS 
675]; Messelback v. Norman, 122 N. 
- 578, 26 NE 34 [aff 46 Hun 414, 11 

YSt 823, 27 NYWklyDig 416]; Ser- 
mee v: Liverpool, ete., Ins. Co., 66 
App. Div. 46, 73 NYS 120, 96 App. 
Div. 117, 89 NYS 35; Stapleton. v. 
Greenwich Ins. Co., 16 Mise. 483, 38 
NYS 973. 

Oh.—Union Ins. Co. v. Billman, 18 
Oh? Cit" Cts INS. (261: 

Okl.—Western Nat. Ins. Co. v. 
Marsh, 184 Okl. 414, 125 P 1094, 42 
LRANS 991; St. Paul F. & M. Ins. Co. 
v. Mittendorf, 24 Okl. 651, 104 P 354, 
28 LRANS 651. 

Pa.-—Weiler v. Lancaster County 
Mut. Ins. Co., 50 Pa. Super. 249. 

Se 
v. National F. Ins. Co., 106 S..C. 467, 
91 SE 732: 

Te 
Co., 1 Tenn, Civ. A. 721 

Tex,—HMast’ Texas FE. Ins: Co: \v: 
Perky, 5 Tex. Civ. A. 698, 24 SW 1080. 

W. Va.—Flanaghan y. Phenix Ins. 


Pheenix Ins. Co.,| A. 565, 45 NE 804; Reithmutier v. 


Philadelphia Fire Assoc. 38 Mo. A. 
118; Western Nat. Ins. Co. v. Marsh, 
34 Okl. 414, 125 P 1094, 42 LRANS 
991; Weiler v. Lancaster County Mut. 
Ins. Co., 50 Pa. Super. 249; Spann v. 
Phoenix) InssGosrs3) S.2G) 362, 65 SE 
232. (3) Waiver of the provision 
against vacancy of the premises. 
Menser v. Marshall Farmers’ Home 
R.; Ins. Cox Cind. A.) 12) (NEV S88t5 
North River Ins. Co. v. Rawls, 185 
Ky. 509, 214 SW 925. (4) Waiver of 
the provision for forfeiture for fail- 
ure to pay a premium note. Cheatham 
v. Heme Ins. Co., 185 Ky. 494, 215 SW 
281. (5) Waiver of the condition 
avoiding the policy if the insured’s 
property is mortgaged, by showing 
that the insurer, at the time of issu- 
ing the policy, knew of a mortgage 
which was then on the property. 
Wierengo vy. American F. Ins. Co., 98 
Mich. 621, 57 NW 833. 

Pleading, waiver, or estoppel see 
supra §§ 702, 710. 

63. Alabama State. Mut. Assur. 
Co. v. Long Clothing, etc., Co., 123 
Ala. 667, 26 S 655; American Ins, Co. 
v. Hornbarger, 85 Ark. 337, 108 SW 
213; Deming Inv. Co. v. Shawnee Ins. 
Co., 16 Okl. 1; 83 P 918, 4 LRANS 607. 

64. Union Mut. Ins. Co. v. Hunts- 
berry; 57 Ok: 89,156 P 327; 

65. Ind.—Atna Ins. Co. v. Jones, 
64 Ind. A. 251, 115 NE 697. 

Iowa.—Harris v. Phenix Ins. Co., 
85. lowa 238, 52 NW 128. 

Ky.—Globe, ete, Ins. Co. v. John- 
son, 127 SW 765. 

Nebr.—German Ins. Co. v. Davis, 
40 Nebr. 700, 59 NW 698; German Ins. 
Co. v. Fairbank, 32 Nebr. 750, 49 NW 
711, 29 AmSR 459. 

Okl.—Palatine Ins. Co. v. Lynn, 42 
Okl. 486, 141 P 1167. 

W. Va.—Flanaghan y. Phenix 'Ins. 
Co., 42 W. Va. 426, 26 SE 513. 

66. La.—New Orleans R., etc., Co. 
v. Adtna F. Ins. Co., 145 Lia. 82, 81°:S 
764. 

Md.—Howell v. Baltimore | Hqui- 
table Soc., 16 Md. 3877. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of a condition of the policy, suchas a change of 
occupancy, did not cause or contribute to the loss,°* 
also that the fire or loss was not due to a cause 
which is excepted by the terms of the policy.*® But 
on the other hand it has been held that defendant 
bears the burden of showing that the fire was 
caused by a breacli of a condition of the policy,® 
and that where the loss appears to have been caused 
by. fire, it is incumbent on defendant to show that 
it falls within one of the excepted risks or causes.’ 

Negligence or wrong. Where defendant relies on 
negligence or other wrong on the part of insured as 
causing the loss, it bears the burden of proof in that 
respect ;*1 likewise defendant bears the burden of 
proof where it asserts negligence on the part of 
insured in failing to protect or preserve the prop- 
And before a mutual association can defeat 
recovery for loss under a provision of the constitu- 
tion declaring that where the assessors of the dis- 
trict, assisted by the member’s three nearest neigh- 


erty." 


Mich.—Davis v. Insurance Co. of 
North America, 115 Mich. 382, 73 
NW. 398. 

Mo.—O’Connor vy. Columbia Ins. 
Co., 169 Mo. A. 150, 152 SW 396. 

N. Y.—Hammond. Packing Co. v. 
owes: 145 App. Div. 299, 129 NYS 
. Or.—Samecehuck vy. Insurance Co. 
of North America, 91 Or. 692, 179 P 
257. 

Tex.—Pelican Ins. Co. v. Troy Co- 
op. Assoc., 77 Tex. 225, 13 SW 980. 

[a] One of several causes.—- 
Where personal property is insured 
against fire, derailment, or collision, 
insured has the burden of proof that 
his damage was. due to one of such 
causes. O’Connor yv. Columbia Ins. 
Co., 169 Mo. A. 150, 152 SW_ 396. 

67. Seaman v. Anchor F. Ins. Co., 
149 Iowa 583, 128 NW 934; Krell +v. 
Chickasaw Farmers’ Mut. F. Ins. 
Co., 127 Iowa 748, 104 NW 364. 

68. Sohier v. Norwich F. Ins. Co., 
11 Allen (Mass.) 336; Pelican F. Ins. 
Go. iv.) Droy Co-op. Assoc.) 7.7. Tex. 
225, 13 SW 980; Northwestern Nat. 
Ins. Co. v. Westmoreland, (Tex. Civ. 
A.) 215 SW 471. Contra Milwaukee 
Mechanics’. Ins. Co. v. Frosch, (Tex. 
Ciy. A.) 130 SW 600. 

69. Howell v. Baltimore Equitable 
Soc., 16 Md. 3877; Lagden v. Con- 
cordia Mut. F. Ins. Co., 188 Mich. 
689, 154 NW 87, 158 NW_ 848. 

70. U. S.—Richmond Coal Co. v. 
Commercial Union Assur. Co., Ltd., 
159 Fed. 985 [rev on other grounds 
169 Fed. 746, 95 CCA 178, 17 AnnCas 
1092 (certiorari den 215 U. S. 609, 
30 SCt 410, 54 L. ed. 347)]; Western 
Assur. Co. v. J. H. Mohlman Co., 83 
Fed. 811, 28 CCA 157, 40 LRA 561 
[certiorari den 168 U. S. 710, 18 SCt 
949, 42 L.-ed. 1213]. 

. Cal.—Rossini v. St. Paul F. & M. 
Ins. Co., 188 P 564; Fountain v. Con- 


MecClicuteiE. ys LENS) iC CA.) LAL ig ek. 
630. 
Colo.—German American Ins. Co. 


v. Hyman, 42 Colo. 156, 94 P 27, 16 
LRANS 77. 

Fla.—Philadelphia Fire Assoc. v. 
Evansville Brewing Assoc., 73 Fla. 
904, 75 S 196. 

Ky.—New Hampshire F. Ins. Co. 
v. Rupard, 187 Ky. 671, 220 SW 588. 

Mass.—Kinesley v. New England 
Mut. F. Ins, Co., 8 Cush. 393. But 
see Phoenix Ins. Co. v. Lawrence, 4 
Mete. 9, 81 :AmD 521 (the burden is 
not on insurer to show that the 
keeping of prohibited articles caused 
the loss). P 

Mo.—Stephens v. Philadelphia Fire 
Assoc., 139 Mo. A. 369, 123 SW 63. 

{a] Earthquake.—(1) Under a 
policy exempting insurer from_lia- 
bility for loss from fire caused by 
earthquake, the burden rests on de- 
fendant to bring the case within the 


[§ 730] (7) 


pense with the 


exception by evidence that the loss 
was proximately, either directly or 
indirectly, caused by earthquake. 
Richmond Coal Co. v. Commercial 
Union Coal Co., Ltd., 159 Fed. 985 
[rev on other grounds 169 Fed. 746, 
95 CCA 178, 17 AnnCas 1092 (cer- 
tiorari den 215 U. S. 609, 30 SCt 410, 
54 L. ed. 347)]. (2) The burden is 
on defendant to prove that the build- 
ing containing insured goods fell 
from an earthquake before the fire 
attacked the goods, so as to avoid 
the policy under a provision making 
it void in such case. Fountain v. 
Connecticut KY Ins. Co., (Cal. A.) 
PEGE 63.05 

[b] Explosion.— An insurer has 
the burden of proving that a loss 
was caused by an explosion for 
which, under the policy, it is not 
liable. Philadelphia Fire Assoc. v. 
Evansville Brewing Assoc., 73 Fla. 
904, 75 S 196; New Hampshire F. 
Ins. Co. v. Rupard, 187 Ky. 671, 220 
SW 538. \ 

{c] Under pleading.—An allega- 
tion in the complaint that the fire 
did not -happen by reason of any 
of the causes excepted by the terms 
of the policy is unnecessary, and 
does not change the burden of proof. 
Western Assur. Co. v. J. H. Mohl- 
man Co., 83 Fed. 811, 28 CCA 157, 40 
LRA 561 [certiorari den 168 U. S. 
MAO SL ASCte 949871 420 tue ved.) i213]; 
Stephens v. Philadelphia Fire As- 
soc., 1389 Mo. A. 369, 123 SW 68. 


71,., Todd v. ‘Traders’, etc., ‘Ins. 
Go., 230 Mass. 595,120 NE 142; 
Morley v. Liverpool, etc., Ins. Co., 


92 Mich. 590, 52 NW 939; Residence 
F. Ins. Co. v. Hannawold, 37 Mich. 
103; Mars v. Virginia Home Ins. Co., 
17S. C. 514; Mott v. Spring Garden 
Ins. Co., (Tex. Civ. A.) 154 SW 658; 
Delaware Ins. Co. v. Hill, (Tex. Civ. 
A.) 127 SW 283; Alamo F. Ins. Co. v. 
Lancaster, 7 Tex. Civ. A. 677, 28 SW 
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U. S.— Huchberger v. Mer- 
chants’) BF. Ins? Co,,. 12 F:.-Cas. No. 
6,822, 4 Biss. 265 [aff 12 Wall. 164, 
20 L. ed. 364]. 

Ark. — German-American Ins. Co. 
vy. Brown, 75 Ark. 251, 87 SW 1385. 

Minn.—Fletcher v. German-Ameri- 
can Ins. Co., 79 Minn. 337, 82 NW 
647; Morris v. Farmers’ Mut. F. Ins. 
Co., 63 Minn. 420, 65 NW 655. 

Mo.—Spencer v. Farmer’s Mut. 
Ins. €o.,.79 Mo. As 213: 

Wis.—Wolters v. Western Assur. 
Co., 95 Wis. 265, 70 NW 62. 

73. Atchison v. Crawford County 
Farmers’ Mut. F. Ins. Co, 192 Mo. A. 
362, 180 SW 4388. 

74. Jacoby v. North British, etc, 
Ins. Co., 10 Pa. Super. 366. 

[a] Thus plaintiff need not prove 
an adjustment or the extent of his 
loss, where defendant admits that 


Unless defendant admits at 
amount claimed is due,’* and in the absence of stat- 
ute, the burden is on plaintiff to prove the extent or 
amount of his loss or damage,*® or the value of his 
interest in the property destroyed; and the fact 
that defendant denies lability in toto does not dis- 
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bors, shall make report that the loss occurred 
through insured’s carelessness or inattention, no 
recovery can be had, it must show that the persons 
signing the report were the member’s nearest neigh- 
bors, and that the assessors participated therein,"? 


Extent of Loss and of Liability. 
the trial that the 


necessity for such proof.77 The 


burden is on plaintiff to prove that there was no 
depreciation in the value of the property between 
the time it was insured and the time of the fire ;78 
but he has the burden of proving the actual cash 
value of the property at the time of the fire only in 
case such depreciation is established.79 
states where by statute the amount stated in ‘the 


In those 


the amount claimed in  plaintiff’s 
statement is the share due by de- 
fendant, if it is liable at all. Jacoby 
v. North British, etc., Ins. Co., 10 Pa. 
Super. 366, 44 WklyNC 226. 


75. U. S.— Mack vy. Lancashire 
oo Co. 4 Fed. 59, 2 McCrary 


Cal.—Rossini v. St. Paul F. & M. 
Ins. Co., 188 P 564. 

Colo.—German-American Ins. Co. 
v. Hyman, 42-Colo. 156, 94 P 27, 16 
LRANS 77. 


Ill—German FE. Ins. Co. vs. Von 
Gunten, 13 Ill. A. 598. 
Md.—Merchants’ Mut. Ins. Co. v. 


Wilson, 2 Md.‘ 217. 

Mo.—Howerton v. Iowa State Ins. 
Co, 105 Mo. A. 575, 80 SW 27; De 
Soto v. American Guaranty Fund 
Mut. F. Ins. Co., 102 Mo. A. 1, 74 
Sw 1. 

N. Y.—Hammond Packing Co. v. 
Flow ey. 145 App. Div. 299, 129 NYS 

Or.—Samchuck v. Insurance Co. of 
North America, 91 Or. 692, 179 
P 257. 

Que.—Citizens’ Ins. Co. vy. Lefran- 
cois, 2 Que. @. B. 550. i 

[a] Fo recover the full amount 
of the policy for a loss, insured 
must prove that the property covered 
by the policy was destroyed or dam- 
aged by fire, and that the loss was 
equal to or exceeded the amount 
agreed to be paid by insurer. Ham- 
mond Packing Co. v. Howey, 145 
App. Div. 299, 129 NYS 1062. : 

[b] Goss of certain proportion.— 
Where insurers are not liable un- 
less the loss amounts to a certain 
per cent, plaintiff is bound to bring 
his claim within the provisions of 


the policy. Merchants’ Mut. Ins. 
Co. v. Wilson, 2 Md. 217. 
[c] Where the policy excludes 


damages caused by explosion and 
insurer proves that an explosion 
preceded the fire, the burden is on 
plaintiff to prove the extent of the 
damages suffered| from the _ subse- 
quent fire. German American Ins. 
Co. v. Hyman, 42 Colo. 156, 94 P 27, 
16 LRANS 77. 

76. Adtna F. Ins. Co. v. Kennedy, 
161 Ala. 600, 50 S 73, 185 AmSR 160; 
Millaudon v. Western M. & F. Ins, 
Co.) 9 Lave2% 295 Ambe4sor 

[a] Nominal damages only can 
be recovered, unless plaintiff shows 
the value of his interest in the 
property destroyed. Atna F. Ins. 
Co. v. Kennedy, 161 Ala. 600, 50 S 
73, 135 AmSR 160. 

Tio -eenne | Plates iGlasst Cor sv. 
Spring Garden Ins. Co., 189 Pa. 255, 
42 A 138, 69 AmSR 810. 

78 Joyce v. St. Paul F.-& M. 
Ins: Co., (Mo. A.) 211 SW 390. : 

70, WOVCO NVau Stee auly Heese ls 
inis2CoyCMonsAD® 211"Sw 390: 
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policy is, in case of total loss, a liquidated demand 


against insurer and conclusive as 


the property at the time of insurance,®° it is not 
necessary for insured to introduce evidence of value 
So where by statute the 
amount stated in the policy is prima facie evidence 
of the value of the property,®? plaintiff need ‘intro- 
duce no other evidence of value than the policy 
itself,83 and the burden of proving that the value 
at the time of the loss was less than the amount 
named in the policy is on defendant ;** and a like 
rule applies where defendant waives a change in 
the condition of insured’s title or interest.®® 
a policy issued to a mortgagor creates an inde- 
pendent contract of insurance for the separate bene- 
fit of the mortgagee, an appropriation by the mort- 


beyond the policy itself.s+ 


80. See supra § 453. 

81. Minneapolis F. & M. Ins. Co. 
v. Fultz, 72 Ark. 365, 80 SW 576; 
National Union F. Ins. Co. v. Light, 
163 Ky. 169, 173 SW 365; Howerton 
v. Iowa State Ins. Co., 105 Mo. A. 
575, 80 SW 27; St. Paul F. & M. Ins. 
Comv. Waster, ((DexsCive As) 187, Sw 


969; Co-operative Ins. Assoc.  v. 
Hubbs, 53 Tex. Civ. A. 68, 115 SW 
670. 


{a] Not applicable to personalty. 
—While under the direct provisions 
of the statute the amount of insur- 
ance on buildings is conclusive as 
to their value at the time the insur- 
ance was effected, the statute ap- 
plies only to real property, and proof 
of the value of personalty destroyed 
is essential to support a recovery. 
De Soto v. American Guaranty Fund 


outa Eee lasiC©o.,u 102), MowsAn 1s) F4 
Sw 1. 

g2. See infra § 762. 

83. Funk v. Anchor F. Ins. Co., 
171 Towa 331, 153 NW 1048; Des 
Moines Ice Co. v. Niagara F. Ins. 


Co., 99 Iowa 193, 68 NE 600; Martin 
v. Capital Ins. Co., 85 Iowa 643, 52 
NW 534. : 

84. Des Moines Ice Co. v. Niagara 
F. Ins. Co., 99 Iowa 193, 68 NW _ 600; 


Jové v. Palatine Ins. Co., 5 Porto 
Rico 58. 
85. Continental 


Ins. Co. Via 

Thomason, 84 SW 546, 27 Kyl 158. 
*fa] Wlustration—Where insured’s 

interest is changed from an_ estate 

in fee to a life estate, and insurer 
nevertheless continues the insurance 
in force with knowledge of the 
changed condition of the title, the 
burden is on the latter to show that 
the life estate was of less value than 
the:amount of the insurance. Con- 

tinental Ins. Co. v. Thomason, 84 

Sw 546, 27 Kyl 158. 

86. Reed v. Firemen’s Ins. Co., 81 
Ned. Di 528, 80 A 462, 35 LRANS 
343. ; 

@7. Gorder v.- Lincoln Nat. Life 
Ins. Co., (N. D.) 180 NW 514. 

88. Cross references: : 
Evidence admissible under pleadings 

see supra § 718. ’ 

Evidence as to authority of agent 
generally see Insurance [22 Cye 
1428). 

89. See Evidence §§ 89-1729. 

$0. U. S.—Putnam v. Common- 
wealth Ins. Co. 4 Fed. 753, 18, 
Blatchf. 368. 

Ala.—Southern States F. Ins. Co. 
v. Kronenberg, 199 Ala. 164, 74 S 
63; Manchester F. Assur. Co. v. 
Feibelman, 118 Ala. 308, 23 S 759. 

Coto.—British American Assur. 
Co. v. Cooper, 26 Colo. 452, 58 P 592. 

Ind.—Orient Ins. Co. v. Kaptur, 
176 Ind. 308, 95 NE 230; Philadel- 
phia Fire Assoc. v. Yeagley, 34 Ind. 


A. 387, 72 NE 1035. 
Iowa. Germinder v. Machinery 
Mut. Ins. Assoc., 120 Iowa 614, 94 


NW 1108. 
Mass.—Harris v. North American 
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to the value of 


sale.8® 


depends.8? 
iG is elec 


Where 


on the policy is 


Ins. Co., 190 Mass. 361, 77 NE 493, 
4 LRANS 11387. 

Mo.—Malin v. Mercantile Town 
ee Ins. Co., 105 Mo, A. 625, 80 SW 


N. Y.—National Filtering Oil Co. 
v. Citizens’? Ins. Co.:,. 106. IN. ¥.) 535, 
13 NE 337, 60 AmR 473, 27 NYWkly 
Dig: 232. 

N. C.—Roberta Mfg. Co. v. Royal 
HxchieAcssur. Con, J6d New @smsSoa 0G 
SE 865. 

Okl.—Western Nat. L. Ins. Co. v. 
Williamson-Halsell-Frazier Co., 37 
Ok 2035) W3at 3s 1691" 

Pa.—Chulek v. U. S. Fire Ins. Co., 
30 Pa. Super. 435. 

R. I—Messler vy. Williamsburg 
City Es Ins. Co., 42°. -1.°460,-108' A 
832. 

Tex.—St. Paul F. & M. Ins. Co. v. 
Clark, (Civ. = A35)) 200) (SW © 229-0. St: 
Paul F. & M. Ins. Co. v. Stogner, 
(Civ. A.) 98 SW 218; Adtna Ins. Co. 
Var orannon, wtCive Ae os E Swe 6d: 
Continental F. Ins. Co. v. Cummings, 
(Civ. A.) 78 SW 378 [rev on other 
grounds 98 Tex. 115, 81 SW 705]; 
AMtna Ins. Co. v. Fitze, 34 Tex. Civ. 
A. M214 78 SW 370, 

W. Va.-—Levy v. Scottish Union, 


ete., Ins. Co., 58 W. Va. 546, 52 SE} 


449. 

Ont.—Hartney v. North British F. 
Ins, (Co. 13 Ontre580. 

{a] Evidence held admissible.— 
(1) As to person entitled to pro- 
ceeds. Allen v. Hartford L. Ins. Co., 
72 Conn. 693, 45 A 955; Munson v. 
German KH. Ins. Co.\.33 Pa. Super: 
551; Crosswell v. Connecticut In- 
demnity, “Assoc. 51S. C2035) 28) Sh 
200; German F, Ins. Co. v. Gibbs, 42 
Tex. Civ. A. 407, 92 SW 1068, 96 SW 
760. (2) As to whether plaintiff 
used reasonable efforts to protect the 
insured goods after the fire. Boak 
Fish Co, v. Manchester F. Assur. 
Co. (84 Minn? 4197587 INW '932) (8) 
As to bona fides of acts of apprais- 
ers. Headley v. Adtna Ins. Co., 202 
Ala. 384, 80 S 466. (4) Where the 
defense is nonpayment of premium 
assessment, evidence of notice to 
plaintiff of such assessment is ad- 
missible. Vandalia Mut. County F. 
Ins: ‘Cov wa Peasley, “84ehlly A. i3s8. 
(5) Where defendant pleads failure 
to arbitrate, letters by plaintiff to 
defendant asking an arbitration are 
admissible to show good _ faith. 
Schouweiler v. Merchants’ Mut. Ins. 
Assoc; LL 9S) D. 401,78 - NW 356. 
(6) Where insured at first claimed 
a’ less sum on account of his loss 
than he subsequently claimed in the 
action on the policy, he may, to ex- 
plain the discrepancy, show that his 
first claim was made through a mis- 
take as to the construction of the 
policy. Adtna Ins. Co. v. Strout, 16 
Ind. A. 160, 44 NE 934. (7) Where 
it becomes a material question 
whether plaintiff was aware of a 
particular provision in the policy, he 
may testify that he did not read the 


» 
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gagor of the proceeds of the sale of the débris after 
a total loss does not cast on the mortgagee the 
burden of proving the amount realized from such 
Where an insurer relies on a provision in 
the policy limiting its lability to less than the 
amount of the insurance, the burden is on it to es- 
tablish the facts on which ‘the limited liability 


Admissibility *°S—a. In General. 


The general rules governing the relevancy, compe- 
tency, and materiality of evidence in civil actions 89 
apply in an action on a fire insurance policy in 
determining whether certain evidence offered is ad- 
missible °° or inadmissible.% 
be admissible against insured in an action by him 


Evidence which would 


admissible in an action by his as- 


instrument. Putnam vy. Common- 
wealthy insin Conn, 45 Medan Tats 
Blatchf. 368. (8) A letter written 
by plaintiff's attorney to defendant 
company, saying he knows no rea- 
son why the policy should not be 
paid in full, is not objectionable 
evidence as the expression of a legal 
opinion. Adtna Ins. Co. v. Fitze, 34 
Tex. Civ. A. 214, 78 SW 3:70. 

91. U. S—Nord Deutsche Ins. 
Ge v. Hart, 230 Fed. 809, 145 OCA 

Ind.—New v. Germania F. Ins. Co., 
171 Ind. 33, 85 NE 703, 131 AmSR 
245; Glaser vy. Williamsburg City F. 
Ins. Co., (A.) 125 NE 787. 

Ky.—Hartford F. Ins. Co. v..Bour- 
bon County Ct., 115 Ky. 109, 72 SW 
739, 24 KyL 1850; Sprinefiela F. & 
M. Ins. Co. v. Phillips, 16 KyL 352, 
390; Boatman’s F. & M. Ins. Co, v. 
James, 10 Kyl 816. 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge: Co., 116 Md. 422, 
82 A 372; Pentz v. Pennsylvania F. 
Ins. Co., 92 Md. 444,°48 A 139. 

Mass. — McCluskey v. , Providence 
Washington Ins. Co., 126 Mass. 306. 

Mich.—Residence F. Ins. Co. v. 
Harnawold, 37 Mich. 103. 

Mo,—Zackwik y. Hanover F. Ins. 
Co., (A.) 225 SW 135; Joyce v. Liver- 
pool, etc, Ins. Co., 188 Mo. A. 339, 
175 SW 121. 

N. Y.—Standard Oil Co. v. Arnazon 
Ins. Co. 79 N. Y. 506 [aff 14 Hun 
619]; Kaiser v. Hamburg-Bremen F. 
Ins. Co., 59 App. Div. 525, 69 NYS 
344 [aff 172 N. Y. 663 mem, 65 NE 
1118 mem]; Strome v. London Assur. 
Corp., 20_ App. Div. 571, 47 NYS 481 
[aff 162 N. Y. 627 mem, 57 NW 1125 
mem, 50 LRA 204]; Czerweny v. Na- 
tional EF. Ins. Co., 139 NYS 345. 


Okl.—Sprinegfield F. & M. Ins. Co. 
v. Null, 37- Okl’ 665, 123.3 235. 
Ss. D—Wheaton v. Liverpool, ete., 


Ins. Co., 20 S. D. 62, 104 NW 850: 
Norris v. Equitable Fire Assoc., 19 
S. D. 114, 102 NW 306. 

Tex.—Occident F.. Ins. Co. vy. Linn, 
(Civ. A.) 179 SW 5238; Jefferson F. 
Ins. Co. v. Greenwood, (Civ. A.) 141 
SW 310; Mecca F. Ins. Co. v. Moore, 
(Civ. A.) 128 SW 441. 

Va.—National Union F. Ins. Co. v. 
Burkholder, 116 Va. 942, 83 SE 404; 
Philadelphia Fire Assoc. v. Hogwood, 
82 Va. 342, 4 SE 617. 

N. B.—Guimond v. Fidelity-Phe- 
nix F. Ins. Co., 41 N.-B: 145, 2. Dom- 
LR 654, 10 EastLR 562 [app dism 
47 Can. S. C. 216, 9 DomLR 468, 12 
EastLR 350]. 

[a] Evidence held inadmissible.— 
(1) As _to person entitled to pro- 
ceeds. Frankenthal v. Guardian As- 
sur. Co., 76 Mo. A. 15. (2) Svidence 
that other sufferers by the fire in 
the same block were not adequately 
insured is inadmissible. Phcenix Ins. 
Cos Vv," Padzitt (Tex, (Civ. 2A.) 225s wis 
800. (8) Evidence as to a witness’ 
belief as to the cause of the fire is 
properly immaterial. Citizens’ Mut. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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signee ;°? and this includes relevant declarations or 
admissions against interest made by the assignor.°? 
But an admission by one not a party to the suit is 
not competent evidence against plaintiff, unless a 
relation of agency or privity between them or an 
assent by plaintiff is shown.°* The proofs of loss 
are not admissible to establish the fact of loss. 
Where the policy negatives liability if the building 
or a part thereof falls, except from fire, and de- 
fendant claims that a part of the building fell from 
earthquake, evidence as to the effect of.the earth- 
quake on other buildings is inadmissible, unless it 
is shown that their construction was substantially 
similar to that of the building insured, and that the 
force of the earthquake was practically uniform.%? 
Where, although the action is one at law, the trial 
assumes the form of an application to reform the 
contract, the rules of evidence applicable to that 
form of action will govern.®® While insured is not 
concluded by statements made in the course of his 
examination on oath by insurer,®? yet those state- 
ments, like any other admissions, are admissible in 
evidence against him.! : 

[§ 732] b. Insurable and Beneficial Interest. 
Parol evidence is admissible to show the insurable 
interest of the person insured;? but not for the 
purpose of. contradicting a deed by which plaintiff 
conveyed the property to a third person before the 
loss.2 The insured may testify as to the fact of his 
ownership,* as may also his manager of the prop- 
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erty,’ and evidence of acts and statements of his 
authorized agent as to his ownership is admissible 
against him.® As tending to show his title or inter- 
est, plaintiff may introduce in evidence a bill of 
sale of the property,’ or the record of judicial pro- 
ceedings wherein his equitable title was estab- 
lished;® and a plaintiff to whom the loss is payable 
‘fas his interest may appear’’ may introduce his 
contract with the owner to show the extent of his 
interest.2 On an issue as to his claim of title by 
purchase, plaintiff’s bank book, showing deposits at 
the time of the alleged purchase, is admissible to 
show his means of purchasing and the bona fides of 
the transfer to him;?° but statements of the alleged 
vendor showing the ageregate amount of his ac- 
counts receivable at a time subsequent to the al- 
leged sale are inadmissible, in the absence of other 
testimony contradicting plaintiff’s direct testimony 
that he was the owner of the property.1!_ The proofs 
of loss are not admissible on the question of owner- 
ship of the property,!? nor is evidence that another 
insuranve company had paid a loss under a policy 
on the same property.1® To show want of insurable 
interest, plaintiff’s admissions that the property 
was not his and that he had no insurable interest 
therein are competent evidence against him;!* and 
defendant may show that a deed under which plain- 
tiff claims was delivered in escrow on a condition 
not performed,’ or that plaintiff had sold the prop- 
erty.1° Where plaintiff has no interest in the 


F. Ins. Co. v. Conowingo Bridge Co., 
116 Md. 422, 82 A 372. (4) Whether 
an agent assented to the insurance 
of property while in a _ particular 
building must be determined from 
what he said and did in the negotia- 
tions, and not from any uncommuni- 
eated intentions. Attna Ins. Co. v. 
Brannon, 99 Tex. 391, 89 SW 1057, 
2 LRANS 548, 18 AnnCas 1020. (5) 
Where there is no proof of a usage 
by the company’s adjuster to notify 
insur2d before examining the prop- 
erty after the fire, and the policy 
does not require such notice, it is 
error to admit evidence that the ad- 
juster did not notify plaintiff's at- 
torney before investigating the loss. 
Hartford F. Ins. Co. v. Becton, (Tex. 
Civ. A.) 124 SW 474 [writ of error 
den 125 SW 883]. (6) An offer to 
show that plaintiff told a witness 
and another person that they were 
talking too much about a fire, made 
for the purpose of showing a fraudu- 
lent attempt to close the mouths of 
witnesses and prevent an investiga- 
tion, is properly excluded, where 
there is no effort to show What the 
talk was of which complaint was 


made. Jacoby v. Westchester F. Ins. 

Co., 10 Pa. Super. 171, 44 WklyNC 

219. ; f ; 
{[b] Opinions. — (1) Since the 


rights of parties to an insurance pol- 
icy relative to double insurance and 
to building an addition to the prem~ 
ises could not be affected by subse- 
quent expressions of the agent’s 
Opinion as to the, necessity of in- 
dorsing permission therefor on the 
policy, such opinion is inadmissible. 
Meigs v. London Assur. Co., 126 Fed. 
781 (aff 134 Fed. 1021,°68 CCA 249]. 
(2) In an action for the partial de- 
struction of a church building, the 
opinion of a witness that the steeple 
was out of plumb and unsafe, a con- 
dition of years’ standing, is imma- 
terial. Second Soc. of Universalists 
vy. Royal Ins. Co., 229 Mass. 294, 118 
NE 292. 

[c] Payment of claims by other 
companies.—In an action by the as- 
signee of a claim under a policy, 
evidence~as to whether other com- 
panies having policies covering the 
same property had paid claims un- 


der those policies is inadmissible. 
Cosmopolitan F. Ins. Co. v. Gingold, 
3 Ala. A. 587, 57 S 266. 

92. Joy v. Liverpool, etce., Ins. Co., 
32 Tex. Civ. A. 433, 74 SW 822. 

93. Joy v. Liverpool, etc., Ins. Co., 
32 Tex, Civ. A. 433, 74 SW 822. 

94.) London, (etc. By Ins. .Co., .v. 
Schwulst, (Tex. Civ. A.) 46 SW 89. 

95. Cal.—Dauman v. Concordia F. 
Ins uCo.7 CAS), 1026P. 283 

Del. — Schilansky v. 
elG,) Hw kas. Co: 20) Wel. 
1014. 

Iowa.—Neese v. Farmer’s Ins. Co., 
55 Iowa 604, 8 NW 450. 

Md.—Citizens’ F. Ins. Co. v. Doll, 
385 Md. 89, 6 AmR 360. 

Pa.—Com. Ins. Co. v. Sennett, 41 
Pay welibde 

96. Loomis v. Connecticut F. Ins. 
Cone Call (A532 51079P 16425) Houn- 
tain v. Connecticut F. Ins. Co., (Cal. 
Ape TL P63 0% 

97. Fountain v. Connecticut F. 
insn' Go. “(Cals As)" th? 2630" 

98. Saunders v. Agricultural Ins. 
Col, 167 N. Y. 261, 60 NE 635, [rev 
39 App. Div. 681 mem, 57 NYS 683]. 

99. See supra § 498. 

1. Moore vy. Protection Ins. Co., 
29 Me. 97, 48 AmD 514. : 

Admissions generally see Evidence 
§§ 323-509. 

2. U. S.—Liverpool, ete., Ins. Co. 
v. McNeill, 89 Fed. 131, 32 CCA 173 
[certiorari den 172 U. S. 647, 19 SCt 
885, 43 L. ed. 1182]. 

ING nYeo Crossuiven National) Hy einis: 
Con Is2Ne Yardloows0 NEN390° 

Pa-Mixecv, sRoyal “Ins. -Co., 169 
Pa. 639, 32 A 460. 

Tex.—Philadelphia Fire Assoc. v. 
Jones, (Civ. A.) 40 SW 44. 


Merchants’, 
293, 55 A 


Vt.— Williams Mfg. Co. v. Insur- 
ance Co. of North America, 106 A 
657. 

[a] Interest of mortgagee. — 


Where the policy shows that the 
rights of the mortgagee are differ- 
ent from those of the mortgagor, the 
admission of evidence showing the 
interest of the mortgagee, and that 
the suit is for its benefit, is proper. 
Williams Mfg. Co. v. Insurance Co. 
of North America, (Vt.) 106 A 657. 

[b] Alteration of deed.—Plaintiff 
may prove by parol that an absolute 


deed to him was fraudulently altered 
after execution and delivery so as to 
express only a qualified interest. 
Mix vy. Royal Ins. Co., 169 Pa. 639, 
32 A 460. 

3. Bennett v. Mutual F. Ins. Co., 
100 Md. 337, 60 A 99. 

{a] MIllustration—Where assured, 
before the loss, conveyed the prop- 
erty by deed absolute in form, con- 
taining covenants of warranty, parol 
evidence that the grantee, on the day 
of the execution of the deed, agreed 
to resell the property to assured on 
his paying a specified sum is incom- 
petent to show that assured had an 
interest in the property at the time 
of the loss. Bennett v. Mutual F. 
Ins. Co., 100 Md. 337, 60 A 99. 

4 Phoenix Ins. Co. v. McAtee, 33 
Ind. A. 106, 70 NE 947. 

5. Schilansky v. Merchants’, etc., 
E. Ins. Co., 4 Pennew. (Del.) 293, 55 
A 1014. 


65. Manchester, (ES Assure Cow av. 
Rees LAS eA a OOS ame no. mas 
759. 

{a] Tllustration.—On an issue of 


ownership in plaintiff, evidence that 
plaintiff's agent signed  plaintiff’s 
name to the affidavit of loss as his 
own is admissible. Manchester F. 
Assur. Co. v. Feibelman, 118 Ala. 308, 
23S) 159: 

7. Higson v. North River Ins. Co., 
152 N. GC. 206, 67 SE 509. 

8. Coursin v. Pennsylvania Ins. 
Con, com Pan B28. 

9 Graham vy. American F. Ins, 
Co., 48 S. C: 195, 26 SE 323, 59 AmSR 
707. 

10. Manchester F. Assur. Co. v. 
Feibelman, 118 Ala. 308, 23 S 759. 

11. Clute v. Clintonville Mut. F. 
Ins. Co., 144 Wis, 638, 129 NW 661, 
32 LRANS 240. 

12. Schilansky v. Merchants’, etc., 
FB, Ins. Co., 20 Del. 298, 55 A 1014; 


Cash v. Concordia FE. Ins: Co., 111 
Minn. 162, 126 NW 524. 

13. Glens Falls Ins. Co. v. Melott, 
(Dex, Civ. -AL) 174. Swe v.00: 

14. McCarty v. Louisiana Mut. 
Ins. Co 25, Way Amn. 354, 

15. Pangborn v. Continental Ins, 


Co., 62 Mich. 638, 29 NW 475. 
16. Hartford F. Ins. Co. v. Trip- 
lett, (Tex. Civ. A.) 223 SW 305, 
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policy except as mortgagee, evidence of payments 
on the mortgage made after the loss occurred and 
before the trial is admissible under proper plead- 
ings.17 

[§ 733] ¢. Application for Insurance. Where 
an application for insurance is in writing, it is evi- 
dence of its contents;!® but where it is not in writ- 
ing parol evidence is admissible to establish it.1® 
Evidence on behalf of insured that he applied for 
a certain other and different policy from that issued 
to him and sued on is not admissible.?° But the ap- 
plication may be admitted, where the policy is am- 
biguous, for the purpose of showing the intention of 
the parties,?1 or to show a mistake in the policy.” 
Under some statutes the application is not admissi- 
ble unless it is attached or referred to or incor- 
porated into the policy.2* In an action on a policy 
issued without formal application, an application 


made by insured to another insurer a few days after. 


the issuance of the policy is inadmissible.** 
Application filled in by insurer’s agent. An ap- 
plication filled in by the insurer’s agent without 
being signed or approved by insured is not admissi- 
ble against the latter;?° and parol evidence is ad- 
missible to show that,-even though the application 
is signed by insured, it was in fact filled in by the 
agent of insurer and that he incorrectly stated 
therein the facts stated to him by insured,?® al- 
[a] Application of rule——wWritten 
statements prepared by plaintiff’s 
counsel from information furnished 


by plaintiff and sent to defendant, 
tending to show that there had been 


25. 
Co., 
[a] hus, 


FIRE INSURANCE 


Colorado Leasing, ete., Co., 50 Colo. 
424, 116 P 154, AnnCas1912C 597. 
Parkersburg 
37 W. Va. 272, 16 SE 580. 
where a policy is 


Harvey v. 


[§§ 732-734 


though it has been held that such evidence is inad- 
missible to vary the written contract.?7 

[§ 734] d. Policy or Contract—(1) In General. 
In an action on a fire insurance policy the policy 
itself is admissible in evidence;?® and a policy ap- 
parently altered is admissible in connection with 
testimony that it was altered by insurer’s agent.?° 
But where the policy refers to the application, which 
is made a part thereof, it is generally not admissible 
without such application, as otherwise it wouid not 
show the entire contract,®° although plaintiff may 
introduce the policy without the application, where 
he denies that he ever signed the application,?! or 
where defendant pleads to the narr. without craving 
oyer of the application *? or refuses to produce the 
application on notice.** A clause attached to the 
policy and referred to therein as part of it is ad- 
missible.24 Where plaintiff offers the policy in evi- 
dence, he cannot be compelled to read subsequent 
indorsements thereon which show a eancellation as 
alleged in the answer;*° and it is sufficient for him 
to read only those clauses of the policy which bear 
on the defense set up by defendant.3¢ 

Parol or extrinsic evidence. Ia the absence of 
fraud or mistake, parol or extrinsic evidence is not 
admissible to contradict or vary the terms of the 
policy ;°7 and in accordance with this rule, evidence 


chanics’ Mut. Ins. Co., 45 Wis. 321. 
27. Thomas v. Commercial Union 
Assur. Co., 162 Mass. 29, 37 NE 672, 
44 AmSR 323; Jenkins v. Quincy 
Mut. F. Ins. Co., 7 Gray (Mass.} 370; 


ins. 


is- 


a sale of the property, are admissi- 
ble. Hartford F. Ins. Co. v. Triplett, 
(Tex. Civ. A.) 223 SW 305. 

17. Alamo F. Ins. Co. v. Davis, 25 
Tex. Civ. A. 342, 60 SW 802. 

18. Hoose v. Prescott Ins. Co., 84 
Mich. 309, 47 NW 587, 11 LRA 340. 

19. Hoose v. Prescott Ins. Co., 84 
Mich. 309, 47 NW 587, 11 LRA 340. 

20. Sun Mut. Ins. Co. v. Crist, 39 
Sw 837, 19 KyL 305; Reynolds v. 
Commerce F. Ins. Co., 47 N. Y. 597; 
Pindar v. Resolute F. Ins. Co., 47 
N. Y. 114; Bryce v. Lorillard F.: Ins. 
Co., 35 N. Y. Super. 402 [aff 55 
N. Y. 240, 14 AmR 249, 46 HowPr 
498]. 

[a] Thus an application, made 
two years before the policy in suit 
was issued, for insurance in a differ- 
ent amount, for a different period, 
in a different company, is not ad- 
missible on the theory that the policy 
sued on was a renewal of the policy 
issued under such application. Sun 
Mut. Ins. Co. v. Crist,,39 SW 837, 
19 KyL 305. 

Parol or extrinsic evidence to 
vary or contradict policy generally 
see infra § A 

21. Saunders v. Watertown Agri- 
cultural Ins. Co., 167 N. Y. 261, 60 
NE: 635 [rev 39 App. Div. 631 mem, 
57 NYS 683]; Burr v. Broadway Ins. 


COU GAN: “V2 ee 

92. Citizens’ Mut. EF. Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372. = 

23. Corson v. Iowa Mut. F. Ins. 
Assoc., 115 Iowa 485, 88 NW 1086; 


Hebb ‘v. Kittanning Ins. Co., 138 Pa. 
AA QOeA eSST: Linpermal By ins. Co, 
v. Dunham, 117 Pa. 460, 12 A. 668, 
2 AmSR 686; Imperial F. Ins. Co. v. 
Dunham, 2 Pa..Cas. 109, 3 A 579; 
Goldberg v. Crown Mut. F. Ins. Co., 
61 Pa. Super. 360; Greiner v. Safety 
Mut. F. Ins. Co., 40 Pa. Super. 387; 
Moore v. Bestline, 23 Pa. Super. 6; 
Hill v. Kittanning Ins. Co., 5 LancL 
Rev (Pa.) 197; Susquehanna Mut. F. 
ins. Co: v.’ Hallock’ 10 Pa. ‘Cas. 386, 
14 A 167; Dunbar v. Phenix Ins. Co., 
72 Wis. 492; 40 NW _ 386. 

24, Connecticut F. 


THS tO. ce: 


sued without any written applica- 
tion, assured, in offering it in evi- 
dence, is not required to read with it, 
as part thereof, a written applica- 
tion produced by the insurer, with- 
out proof that it was signed by as- 
sured or his agent. Cleavenger v. 
Franklin F. Ins. Co., 47 W. Va. 595, 
35 SE 998. 


26. Cal—Menk v. Home Ins. Co., 
VO OO. be) Pe See AER ie tees > 
AmSR 158. 


Tll.—North British, ete., Ins. Co. v. 
Steiger, 124 Ill. 81, 16 NE 95 [aff 
26, Dlle A. 22875 Millers’” Nat: “ins. 
Co. v. Jackson County Milling, etce., 
Co., 60 Till. A. 224 

Iowa.—Parno v. Iowa Merchants’ 
ae Ins. Co., 114 Iowa 132, 86 NW 
210. 

Kan,—Broady ov. Patrons’ Fire, 
ete.,, Assoc., 94 Kan, 245, 146 P 343; 
Continental Ins. Co. v. Pearce, 39 
Kan. 396, 18 P 291, 7 AmSR 557. 

Ky.—Sprinefield F. & M. Ins. Co. 
v. Phillips, 16 KyL 352. 

Mich.—North American F. Ins. Co, 
v. Throop, 22 Mich. 146, 7 AmR 638. 

Minn.—Kausel v. Minnesota Farm- 
ers” Mut: BO. Ins.) Assoc. 33) "Minn: 
17, 16 NW 430, 47 AmR 776. 

Nebr.—Dwelling House Ins. Co. v. 
Weikel, 33. Nebr. 668, 50 NW 949. 

N. Y.—Vanderhoef v. Agricultural 
Ins, Cos) 4oe Elum: 3283) sburkers 
Niagara EF. Ins. Co. 12 NYS 254 
[ate T1285 IN Soy. O68? meme" 208 NBs 
148 mem]; Smith v. Agricultural Ins. 
Con: 62 NISe she T rev rons OEber 
grounds 118 N. Y. 518, 23 NE 883]. 

N. D.—Johnson v. Dakota F. & M. 


Ins: Co, ft INE Os LO ea Nn Woo. 
Pa.—Moliere v. Pennsylvania F. 
Ins. Co., 5 Rawle 342, 28 AmD 675. 
Tenn.—Home Ins. Co. v. Stone 
River Nat. Bank, 88 Tenn. 369, 12 
SW 915. 


Tex.— Texas Banking, ete., Co. V. 


Stone, 49 Tex. 4. 

Va.— Virginia BE. .& M. Ins: Co. vw 
Goode, 95 Va. 762, 30 SH 370. 

WwW. Va. — Deitz v. Providence- 
Washington Ins. Co., 31 W. Va. 851, 
8 SE 616, 13 AmSR 909. 

Wis.—Hanson vy. Milwaukee Me- 


Lee v. Howard F. Ins. Co., 3 Gray 
(Mass.) 583; Southern Mut. Ins. Co. 
v. Yates, 28 Gratt. (69 Va.) 585. 

fa] Application of rule.—Parol 
evidence is not admissible to prove 
that plaintiff did not read an appli- 
cation signed by him, and that no 
question was asked him as to en- 
cumbrances on the property. South- 
ern Mut. Ins. Co. v. Yates; 28 Gratt. 
(69 Va.) 585. 

28. National Union F. Ins. Co. v. 
O’Rear, (Ala. A.) 80 S 167; Southern 
Idaho Conference Assoc. vy. Hartford 
F. Ins. Co., 26 ida.’ 712, 145°P 502: 
Moore y. Bestline, 23 Pa. Super. 6; 
Tucker v. Colonial FE. Ins. Co., 58 W. 
Va. 30, 51 SE 86. 

[a] Authentication.—In an action 
on a fire policy, where the answer 
admitted the execution and delivery 
of the policy, the admission of the 
policy in evidence, without identifi- 
cation or the laying of foundation, 
was not error. Fidelity Mut. F. Ins. 
Co. v. Lowe, 4 Nebr. (Unoff.) 159, 
93 NW 749. 

29. German F. Ins. Co. v. Gerber, 
4 Til A. 222. 

30. Rogers v. Cedar Rapids Ins. 
Co., 72 Towa 448, 34 NW 202; Ameri- 
can Underwriters’ Assoc. v. George, 
97 Pa. 238; Lycoming Mut. Ins. Co. 
v. Sailer, 67 Pa. 108; Farmers, etc., 
Mut. Ins. Co. v. Meckes, 10 WklyNC 
(Pa.) 306. 

31. Commercial Union Assur. Co. 
wi filliott, Ht. Pan Cas 33ijis, A FO708 

32. Franklin Ins. Co. v. Staib, 1 
Walk. (Pa.) 361. 

e3. American Underwriters Assoc. 
v. George, 97 Pa. 238. 

34. Hartford Fi« Ins: (Co. v.: Post 
25 Tex. Civ. A. 428, 62 SW 140. 

35. McCartney v. State Ins. Co., 
45 Mo. A. 373. 

36. Travis v. Continental Ins. Co., 
32 Mo. A. 198 [aff 47 Mo. A. 482] (Cit 
being incumbent on defendant to 
offer the remainder of the policy if 
he deems it material). See gener- 
ally Evidence § 1217. 

37. Ga. — Puryear v. Farmers’ 
eae Ins. Assoc., 137 Ga. 579, 73 SH 

als 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 734] 


that insured had not read or understood and as- 
sented to the terms of the policy before the loss 
occurred is immaterial and inadmissible.28 But 
parol or extrinsic evidence is admissible to explain 
an ambiguity in the policy,®® or to correct a mistake 
therein,*® such as to show that the policy in suit was 
intended as a substitute for a former policy and not 
as additional insurance, or that the policy was by 
mistake issued for a longer period than was agreed 
on,*” or to show who the person insured is under a 
policy issued in the name of a deceased person.*? 
Where defendant denies execution of the policy, 
letters from defendant which admit the issnance of 
the policy,‘* and also correspondence between de- 
fendant and the agent who issued the policy,* are 
admissible; but not correspondence after the fire, 
tending to show that defendant repudiated the risk.*° 
Kvidence that a certain person had not approved 


the policy is inadmissible, where the policy contains | 


no clause requiring such approval;** and on an issue 
whether the policy was intended to become effective 
before approval by insurer’s general agent, the un- 
disclosed intention of such agent when making the 
- contract is inadmissible.48 

Executory contract. Parol evidence is also ad- 
missible to show an executory contract of insur- 
anece;*® and for this purpose statements made by 
defendant’s agents while engaged in the transaction 


Tll.— Rives v. Hanover F. Ins. Co., [b] 
184 Ill. A. 170. 

La.—Westinghouse Electric Co. v. 
Western Assur. Co., 42 La. 28, 7S 
73. Til. A. 523. 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372. 

Mass.—Fitchburg Sav. Bank v. 


41, 
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Evidence as to mistakes in 
earlier policies carried into the pol- 
icy sued on is admissible. 
v. Scottish Union, etc., 


Admissibility of application for in- 
surance see supra § 
Walker v. American Cent. Ins. 
Coge2tL INV Ss (5d) [atl sL4sm Nw Yo. 167; 
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with plaintiff and up to the time the policy was de- 
livered may be proved as part of the res geste;5? 
but declarations made by such agents after delivery 
of the policy and when not acting in connection with 
the business with plaintiff are hearsay and therefore 
inadmissible.5t| The form of policy with reference 
to which the parties contracted may be proved as 
constituting a part of the exeeutory contract.52 So 
also a renewal receipt for a premium is admissible 
in connection with other evidence to establish the 
contract.°* 

Other instruments *4 referred to in the policy or 
made a part of the contract are admissible.®> An- 
other policy between the same parties at the same 
time and on the same property is admissible as ex- 
planatory of the whole transaction;°* but another 
policy in a different company at the same time and 
on the same property is inadmissible to explain or 
vary the policy sued on.5* ; 

Binding slip. Where a binding slip issued by an 
insurance company is not on its face a complete 
contract of insurance, parol evidence is admissible 
to show the purpose for which it was delivered °8 
and to show a usage explaining’ it.>9 

Delivery. Jividence that insurer’s agent promised 
insured to take care of the policy and deposit it in 
his safe is competent testimony of the delivery of 
the poliey.®° 


643, 29 P 1078. 

52. Underwriters’ Agency vy. Su- 
therlin, 46 Ga. 652; Home Ins. Co. v. 
Favorite, 46 Ill. 263; Western A‘ssur, 
Co. v. McAlpin, 23 Ind. A. 220, 55 
NH 119, 77 AmSR 423. 

[a]. A former policy between 
plaintiff and’ defendant on the same 
property and referred to in the ne- 


Buchanan 


Ins. Co., 210 


733. 


Amazon Ins. Co., 125 Mass. 431. 

N. Y.—Walton v. Agricultural Ins. 
Co.,-116_N._Y. 327; 22 NE 448, 5 LRA. 
677; Pindar v. Resolute F. Ins. Co., 
47 N. Y. 114; New ‘York v. Brooklyn 
mins, Co. 3 Abb. Dec. 251, 4 Keyes 
465 [aff 41 Barb. 231]. 

Va.—Virginia F. & M. Ins. Co. v. 
Morgan, 90 Va. 290, 18 SE 191. 

See generally Evidence § 1471. 

38. Allen v. German American 
Ins) Co 123N. Yio 6,°25 NE3095. Pin- 
dar v. Resolute F. Ins. Co., 47 N. Y. 
114; Ervin v. New York Cent. Ins. 
C6>, 73) enOMmpSa ei. CONEY) econ 
Virginia F. & M. Ins. Co. v. Morgan, 
90 Va. 290, 18 SE 191. 

39, Traders’ Ins. Co. v. Edwards 
Post No. 22 G. A. R., 86 Miss. 135, 
88 S 779, 109 AmSR 699; Bowman Vv. 
Agricultural Ins. Co., 59 N. Y. 521 
[aff 2 Thomps. & C. 261]; Bryce v. 
Horillard) H.jins. Cos. 55\N, Y.." 240, 
14 AmR 249; New York v. Exchange 
F. Ins. Co., 3 Abb. Dec. 261, 3, Keyes 
436, 3 Transcr. A. 206, 34 HowPr 
103 [aff 22 N. Y. Super. 424]; Ed- 
wards v. Hartford F. Ins. Co., 35 
Mise. 822, 72 NYS 1100. 

Admissibility of application for 
insurance see supra § 733. : 

40. Buchanan v. Scottish Union, 
etc., Ins. Co., 210 Ill. A. 523; Maher 


v. Hibernia Ins. Co. 67 N. Y. 283 
[aff 6 Hun 353]. 
[a] Thus, (1) where a_ party 


seeks to recover on a policy not as 
it was written but as he alleges it 
ought to have been written, every 
fact or circumstance that influenced 
the minds of the parties or discloses 
their intention is admissible in evi- 
dence. Saunders v. Agricultural Ins. 
Co., 167 N. Y. 261, 60 NE 635 [rev 
39 App. Div. 631 mem, 57 NYS 683]. 
(2) And where plaintiff proves the 
intention, purpose, and belief of the 
owner at the time of entering into 
the contract, defendant is entitled 
to give proof of like character. 
Saunders v. Agricultural Ins. Co., 
supra. 
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38 NE 106]. 

42. Davidson v. Guardian Assur. 
Co;,, 176 Pa: 525, 35 A’ 220; Latimore 
v. Dwelling House Ins. Co., 153 Pa. 
324, 25 A 757. 


43. Lumberman’s Mut. Ins. Co. v. 
Bell) 166, Ill. 400, 45 NE 130, 57 
AmSR 140. 


44, Montgomery County Mut. F. 


Ins). Conaiv wetter, pl ls Mds = 163%) a7, 
A 388, 
45. German F. Ins. Co. v. Colum- 


bia Encaustic Tile Co., 15 Ind. A. 
6238, 43 NE 41; Medearis v. Anchor 
Co., 104 Iowa 88, 73 
NW 495, 65 AmSR 428. 


46. German F. Ins. Co. vy. Colum- 
bia Encaustic Tile Co., 15 Ind. A. 
623, 43 NE 41. 


47. Peters v. Queen City F. Ins. 
Co, (68 Ore 38250 126 2 11005. 

48. Philadelphia Fire Assoc v. 
Powell, (Tex. Civ. <A.) 188 SW 
47. 

49. Sanford v. Orient Ins. Co., 174 
Mass. 416, 54 NE 883, 75 AmSR 358. 

50. Crawford v. Trans-Atlantic F. 
AINS!y COvMl2ou CalauyGO9 iy 48m Lilies 
Sanford y. Orient Ins. Co., 174 Mass. 
416, 54 NE 883, 75 AmSR 358. But 
see McGrath v. Piedmont Mut. Ins. 
Cou WA SO 695 4, SH e218 ecunder, 
a charter of a mutual insurance 
company, providing that written ap- 
plications for insurance shall not 
constitute a contract until accepted 
by the home office, and that insur- 
ance shall be issued only to mem- 
bers, declarations of a soliciting 
agent that insurance began from the 
date of the receipt of the premium 
cannot be considered). 

[a] Conversations with an agent 
at the time of a preliminary oral 
contract for insurance are admissi- 
ble, in an action for breach of the 
contract, to show what the contract 
was. Sanford v. Orient Ins. Co., 174 
Mass. 416, 54 NE 883, 75 AmSR 358. 

51. Crawford v. Trans-Atlantic F. 
Ins. Co., 125 Cal. 609, 48 P 177; Ger- 
man F. Ins. Co. v. Schroeder, 48 Kan. 


gotiations for the insurance in ques- 
tion is admissible. Western Assur. 
Co. v. McAlpin, 23 Ind. A. 220, 55 
NE 119, 77 AmSR 423. 

53. McCullough v. Hartford F. 
Insy €o.; 20 Pa. Super. 233" 

54. Application for insurance see 
supra § 733. 

55. Rankin v. Amazon Ins. Co., 89 
Cal. 203, 26 P 872, 23 AmSR 460; 
Richmondville Union Seminary v. 
Hamilton Mut. Ins. Co., 14 Gray 
(Mass.) 459. 

fa] A survey and diagram (1) 
referred to in the policy and fur- 
nished by plaintiff in accordance 
with an agreement made at the time 
of making his application become a 
part of the contract, and hence are 
admissible. Rankin v. Amazon Ins. 
Co., 89 Cal. 203, 26 P 872, 283 AmSR 
460. (2) Where defendant puts in 
evidence a diagram of the property, 
without date or signature, but re-' 
ferred to in the application as of a 
certain date; plaintiff may introduce 
a letter so dated and signed, writ- 
ten to the insurers by plaintiff's 
agent, and which accompanied the 
diagram, as containing representa- 
tions made by plaintiff, but not as 
proof of facts therein stated.  Rich- 
mondville Union Seminary v. Hamil- 
ton Mut. Ins. Co., 14 Gray (Mass.) 


459. 

56. Fogg v. Middlesex Mut. F. 
Ins.. Co., 10 Cush. (Mass.) 337. 

57. Westinghouse Plectric Co. v. 
Western Assur. Co., 42 La. 28, 7 S 
1h 

58. Underwood y. Greenwich Ins. 
Comets IN. TY .)43sa bp: IN TS-9 36) [rev 
T3Appie Divers, ble NYS 209) Ui 
derwood vy. ‘Greenwich Ins. Co., 54 
App. Div. 386, 66 NYS 651. 

59. Underwood v. Greenwich Ins. 
Gow 1615 Ne YY. sie 5652 NE 986 a ireyv: 
28 App. Div. 168, 51 NYS 79]; Une 
derwood v. Greenwich Ins. Co., 54 
App. Div. 386, 66 NYS 651. 

60. Johnson v. Farmers’ Ins, Co., 
184 Iowa 630, 168 NW 264. 
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[§ 735] (2) Cancellation. Where no duty rests 
on insurer to give notice of cancellation, evidence 
as to whether plaintiff received such notice prior to 
the loss is inadmissible.6t Where the fact of can- 
cellation is in issue, and there is evidence of the 
authority of an alleged agent of insured, evidence 


of notice of cancellation given to such agent is ad- ~ 


missible.®? So, on such issue, evidence*is admissible 
to show the giving of notice by insured to insurer’s 
agent that he would not cancel his policy;** and 
where there is evidence that the agent received no- 
tice of cancellation, evidence of his authority to do 
so is admissible.°* A letter canceling the policy is 
inadmissible where there is no evidence that it had 
been delivered or mailed.®© Where defendant claims 
that the policy had been canceled by mutual. con- 
sent in a conversation between its agent and insured, 
but such conversation was somewhat ambiguous, in- 
sured’s explanation as to his understanding that the 
policy was void only during certain proceedings is 
admissible.6® On the question whether insured 
agreed that the policy might be canceled without 
notice, evidence is inadmissible as to indorsements 
made on the policy by insurer after it received the 
policy from its agent.®” 

[§ 730] e. Identification of Property. Although 
it is competent for insurer to show that the property 
is of a different character from that described, and 
therefore not the risk which was insured,°® yet ordi- 
narily, where the policy specifically describes the 
property, parol, or extrinsic evidence is not ad- 
missible, in the absence of fraud or mistake, to show 
what property was intended to be covered, or that 
the intention of the parties was to insure other 


61. Jefferson F. Ins. Co. v. Green- ) brant, 
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property than that described;®® nor is it admissible 
to show the destruction of property in a different 
building than the one described in the poliey,’° and 
that defendant knew at the time the contract was 
made that the property was not located in the 
building described therein.71 But where the deserip- 
tion of the property is ambiguous or uncertain, parol 
or extrinsic evidence is admissible to connect the 
description with the property intended to be cov- 
ered,’? or to correct a mistake in the description ;"* 
and for this purpose, the application, diagrams of 
the property, and other papers on which insurer 
acted in making the insurance are material evi- 
dence.** Such evidence is admissible to show that 
the owner knew, or ought to have known, that the 
description in the policy could not have covered 
the property destroyed.** A statement by the agent 
who wrote the policy, made after the loss, as to his 
opinion of the meaning of the description is inad- 
missible,*® except where it might reasonably be con- 
cluded from the circumstances that it was an ex- 
pression of an understanding of the terms of the 
policy had at the time of the issuance thereof, in 
which event the statement is admissible for the 
purpose of showing a continuing imistake as to the 
terms of the policy.** Plaintiff’s admissions as to 
his intention not to have the particular property 
covered by the policy are admissible against him,’® 
but his statements of intention to a person not an 
agent of defendant are not admissible in his favor.’® 
Declarations in the report of defendant’s surveyor 
of which plaintiff was not cognizant cannot be used 
against the latter.®° 

[§ 737] f. Fraud and Misrepresentation.®! 


was issued, the same constituting all 


wood, (Tex. Civ. A.) 141 SW 319. 

62. Dickert v. Farmers’ Mut. Ins, 
Assoc. 52 S. ©. 412, 29 SH 786. 

63. Farmers’ Mut. Ins. Assoc. v. 
Tankersley, 13 ‘Ala. A. 524, 69 S 
410. 
64 Illinois Ins.. Co. v. Manches- 
ter Kea Assur. Co. 377 Ll. Al 67s. 

65. Healy v. Pennsylvania Ins. 
Co., 50 App. Div. 327, 68 NYS 1055. 

66. Glens Falls Ins. Co. v. Walk- 
er, (Tex. Civ. A.) 187 SW 1036. 

67. Davis v. Continental Ins. Co., 
60 Pa. Super. 341. 

68. Thomas v. Commercial Union 
Assur. Co., 162 Mass. 29, 37 NE 672, 
44 AmSR 323 (where property de- 
seribed as a dwelling was shown to 


be a hotel). 
69. Iranklin Ins. Co. v. Feist, 31 
Ind. A. 390, 68 NE 188; Citizens’ 


Mut. F. Ins. Co. v. Conowingo Bridge 
Co., 116 Md. 422, 82 A 872; Thomas 
vy. Commercial Union Assur. Co., 162 
Mass. 29, 37 NE 672, 44 AmSR 323; 
Sanders v. Cooper, 115°N. Y. 279, 
99 NE 212, 12 AmSR 801, 5 LRA 
638 [rev 6 NYSt 168, 26 NYWkly 
Dig 82]. 

70. Tatna F. Ins. Co. v. Brannon, 
(Tex. Civ. A.) 81 SW_ 560. 

71, AStna F. Ins. Co. v. Braiinon, 
(Tex, Civ. A.) 81 SW 569. 

72, Furlong v. North British, etc., 
Ins. Co., 136 Iowa 468, 113 NW 1084; 
Saunders v. Watertown Agricultural 
Ins. Con 16TIN.) Yo-2615) 60) NE) 635 
{rev 39 App. Div. 631, 57 NYS 683]; 
Bowman v. Agricultural Ins. Co., 59 
ND Y.-b21 [aft 2 Thomps. & C. 26015 
Burr v. Broadway Ins. Co., 16 N. Y. 
267; Miller v. Marshall, 39 App. Div. 
630, 56 NYS 865; HErtischek v. New 
Hampshire F. Ins. Co., 98 Misc. 279, 


162 NYS 1047 [rev on other grounds: 


179 App. Div. 827, 167 NYS 58 (aff 
208 N. Y. 541 mem, 126 NE 906 
mem)]; Northern Assur. Co. Vv. 
Lawrence, (Tex. Civ. A.) 209 SW 
430; Connecticut F. Ins. Co. v. Hil- 


Phoenix Ins. Co. v. Dunn, (Tex. Civ. 
A.) 41 SW 109; Williams Mfg. Co. 
v. Insurance Co. of North America, 
(Vt.) 106 A 657. 

[a] Illustration.—Where insured 
claims that the policy covered cloth- 
ing of customers in his possession 
for cleaning and pressing, and in- 
sured’s predecessor, to whom the 
original policy, of which the one in- 
volved was a renewal, was issued, 
testified he told the agents he wanted 
the policy to cover such clothing, 
the agents may testify that insured’s 
predecessor was told such clothing 
could not be insured. Northern 
Assur. Co. v. Lawrence, (Tex. Civ. 
A.) 209 SW 480. 

[b] Latent ambiguity in a state- 
ment of the location of the property 
may be explained by testimony. 
Bryce v. Lorillard F. Ins. Co., 55 
N. Y. 240, 14 AmR 249, 46 HowPr 
498 [aff 35 N, Y. Super. 394]. 

73. Scottish Union, ete. Ins. Co. 
v. McKone, 227 Fed. 813, 142 CCA 
337; Buchanan v. Scottish Union, 
ete. A ins CO eat Od AS sibs. 

[a] Docation.—Where the actual 
location of the property insured is 
known to both parties, evidence is 
admissible to correct a mistake in 
describing the location. Scottish 
Union, ete., Ins. Co. v. Mckone, 227 
Fed. 818, 142 CCA 3387. 

74 Saunders v. Agricultural Ins. 
Co, 167 Nay. 22615 60> NE eso mirey. 
39 App. Div. 681 mem, 57 NYS 683]; 
Sanders v. “Cooper) Wilby i INe hye, 1277.08 
22 NE 212, 12 AmSR 801, 
638 [rev 6 NYSt 168, 26 NYWklyDig 
82]; Burr vy. Broadway Ins. Co., 16 
INGE RS, ZG 

[a] Application and diagram.— 
(1) In an action on a policy treated 
as an action to reform the policy, 
defendant may give in evidence an 
application with a diagram which 
was sent to the company by its lo- 
cal agent and on which the policy 


5 LRA, 


the information which defendant had 
concerning the property which was 
the subject of the insurance, and 
tending to prove that when defend- 
ant wrote the policy on a building 
described as a barn it was not in- 
tended to cover a dwelling house. 
Saunders v. Agricultural Ins. Co., 167 
N. Y. 261, 60 NE 6385 [rev 39 App. 
Div. 681 mem, 57 NYS: 683]. (2) 
In such case it is immaterial whether 
the application was signed by the 
agent or by the owner, if it was the 
basis of defendant’s action in issu- 
ing the policy. Saunders v. Agricul- 
tural Ins. Co., supra. 

75. Saunders v. Agricultural Ins. 
Co., 167 NS“Y. 261, 60 NEV 635 frev 
eae Div. 631 mem, 57 NYS 

{a] A former policy in another 
company, which insured sent to the 
insurer to furnish information in 
writing the policy in suit, and which 
shows tnat he had always insured 
the building burned as a “dwelling 
house,’’ and not as ‘‘a barn occupied 
by a tenant,” as described in the 
policy, there being a building of 
such description on the other side 
of the road, is admissible to show 
that he could not have supposed that 
the description covered the dwelling. 
Saunders v. Agricultural Ins. Co., 167 
N. Y. 261, 60 NE 635 [{rev—89 App. 
Div. 631 mem, 57 NYS 683}. 

76. Northern Assur. Co. v. Law- 
rence, (Tex. Civ. A.) 209 SW 430. 


77. Northern Assur. Co. v. Law-' 


rence, (Tex. Civ. A.) 209 SW 430. 

78. Leftwich v. Royal Ins. Co., 91 
Md. 596, 46 A 1010. 

79. Michel v. American Cent. Ins. 
Co., 17 App. Div. 87%, 44 NYS) 832. 

80. Saunders v. Agricultural Ins. 
Co.; 39 App. Div.’ 631,57 NYS) 683 
[rev on other grounds 167 N. Y. 261, 
60 NE 635]. 

81. Fraud or false swearing as t¢ 
loss see infra § 743. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 737] 


Where fraud, misrepresentation, or concealment on 
the part of insured is in issue, any competent evi- 
dence is admissible on behalf of insurer which tends 
to show such a fact;** but insurer cannot show fraud 
or misrepresentation in connection with another 
transaction.** The application, even where the pol- 
icy contains no reference thereto, may be introduced 
to show that statements made therein were willfully 
false, fraudulent, or misleading.84 Evidence of 
many fires occurring in the business carecr of in- 
sured is admissible on the question of his misrepre- 
sentations as to his identity,’* and on the question 
whether insurer would have issued the policy had 
it known his identity.8° On behalf of plaintiff evi- 
dence otherwise competent is admissible which 
tends to show his innocence or good faith in the 
matter,®’ or to show that insurer had knowledge of 
the facts.8* On the issue of intentional or fraudu- 
lent concealment of material facts insured may 
testify to the absence of fraudulent intent;*® but 
evidence of statements made to insurer prior to and 
not connected with the application for the policy 
is not admissible on insured’s behalf.°? Overvalua- 
tion cannot be proved by plaintiff’s oral statements 
preceding a written application where the valuation 


82. Cal.—Roberts v. Aitna Ins. 
Col, (58), Cal. 8:35 apprehension of incendiarism. 
Ill—Bonner v. Milwaukee Me-J|erts v. Adtna Ins. Co., 58 Cal. 83. 


chanics’ Ins. Co., 199 Ill. A. 166. 83. 


Ind. T.— German-American Ins. 
Co. v. Paul, 2 Ind. T. 625, 53 -SW | 529. 
442, : [a] 
Mo.—Loehner v. Home Mut. Ins. 


Co., 17 Mo. 247. ble to affect 
N. Y.—Donley v. Glens Falls Ins. 
Co., 184 N. Y. 107, 76 NE 914, 6 Ann 
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tute evidence, although slight, of an 


Nicoll v. American Ins. Co., 18 
EF. Cas. No. 10,259, 3 Woodb. & M. 


Representations for insurance | 705 
which was declined are not admissi- 
insured 
on a policy subsequently issued on 
representations. 
WO, 


(26°C. J.] 525 


was left in blank,®! nor by expressed opinions of 
others as to the value, not assented to by plaintiff 
as correct ;°? and to repel the imputation of inten- 
tional overvaluation plaintiff may show that his 
statement was made under the supervision of one 
of defendant’s agents, who had personally inspected 
the property, although the inspection was in conneec- 
tion with an application for insurance in another 
ecompany.®® Plaintiff’s.good faith in his statement 
of value cannot be shown by evidence of offers made 
to him for the property after the insurance was 
effected,°* but evidence of offers previously made 
is admissible for that purpose.®® Alleged false 
swearing by insured in proceedings for the reduc- 
tion of tax assessments is relevant or material in 
an action on the policy only to affect his eredibil- 
ity;°* and it is not admissible to show that the pol- 
icy was void because of fraud and false swearing in 
violation of the provisions thereof.°* Testimony of 
the president of an insurance company that in his 
opinion the directors would not have passed an ap- 
plication for insurance had the existence of an en- 
cumbrance on the property been known is inadmissi- 
ble to show that the company was prejudiced by the 
nondisclosure of such fact.%8 


49 SE 855. 

88. Raymond v. Farmers’ Mut. F. 
Ins. Co., 114 Mich. 386, 72 NW 254; 
Continental F. Ins. Co. v. Cummings, 
(Civ. A.) 78 SW 3878 [rev on other 
pa 98 Tex. 115, 81 SW 


{a] Title—In an action defended 
on the ground of misrepresentation 
as to title to the property, it is 
proper to show that after the issu- 
ance of the policy, and before the 


Rob- 


in an action 


Nicoll v. 
LSE CAs. INO: 


NYS 302]; Wells v. Glens Falls Ins. 
Co., 117 App. Div. 346, 101 NYS 1059; 
Evans v. Columbia F. Ins. Co., 40 
Mise. 316, 81 NYS 933: 

Tex.—Sullivan v. Hartford F. Ins. 
€o., (Civ. A.) 34 SW_999. 

Ont.—Campbell v. Victoria Mut. F. 
TnserGo. 45) Ua Cy. Qs B.) Algs Haz 
zard v. Canada Agricultural Ins. Co., 
25eWer C.F Qs (Bsh219. ; 

[a] Character of premises. — 
Where the defense is that the’ house 
insured was falsely represented to 
be a dwelling house, when in fact it 
was a bawdyhouse and dram _ shop, 
the fact that it was a brothel can- 
not be proved by reputation. Loeh- 
ner v. Home Mut. Ins. Co., 17 Mo. 
247, 

[b] Concealment of insurance.— 
Insured’s concealment of the fact of 
his having the insurance in suit in 
no way tends to show fraud and is 
incompetent. German-American Ins. 
Co. v. Paul, 2 Ind. T. 625, 53 SW 
442, 7 

[ec] Fear of incendiarism. — (1) 
Where insured, in his application, 
warrants that he has no reason to 
fear incendiarism, evidence that 
prior to such application several 
fires had occurred on farms under 
his control but belonging to his wife, 
and that he had stated that the fires 
were of incendiary origin and the 
work of his enemies, because of a 
grudge against him, is material in 
that it tends to show the falsity of 
such statements. Donley v. Glens 
Falls Ins. Co., 184 N. Y. 107, 76 NH 
914, 6 AnnCas 81 [rev 100 App. Div. 
69, 91 NYS 302]. (2) Evidence of 
what insured’s husband said to her, 
shortly before the insurance was 
taken out, with reference to fires 
which had been set on the premises 
by a particular individual, and that 
a witness had talked with her about 
fires from time to time in the last 
twenty years, is admissible. Wells 
vy. Glens Falls Ins. Co., 117 App. Div. 
246, 101- NYS 1059.. (3) Testimony 
that the premises were partly burned 
prior to the application may consti- 


10,259, 3 Woodb. & M. 529. 

84. Continental Casualty Co. v. 
Owen, 88 Okl. 107, 131 P 1084. * 

85. Johnson v. Reliance Ins. Co., 
181 Mo. A. 443, 168 SW 914. 

86. Johnson vy. Reliance Ins. Co., 
181 Mo. A. 448, 168 SW 914. 

87. Mich.—Barrett v. Connecticut 
BY ins’ €o,,, 195. Mich;209.. 161) sNowW 
916; Raymond v. Farmers’ Mut. F. 
Ins. Co., 114 Mich. 386, 72 NW 254. 

Mo.—Johnson v. Reliance Ins. Co., 
181 Mo. A. 448, 168 SW 914. 

N. C.—Modlin v. Atlantic F. 
Consol Ne Coe 355 Coa SE 605: 

S. C.—Madden v. Phcenix Ins. 
TOS. (Ca 2955949 SH. 855: 

Va.—Farmers’, etc., Benev. F. Ins. 
Assoc. v. Williams, 95 Va. 248, 28 
SE 214. 

{a] Identity of insured.—In an 
action on a policy, defended on the 
ground that it was obtained by the 
false representations of the appli- 
cant as to his identity, evidence for 
plaintiff as to whence he derived the 
money. put into the stock of goods is 
immaterial. Johnson v. Reliance Ins. 
Co., 181 Mo. A. 448, 168 SW 914. 

{[b] Insurable interest. — Where 
insurer offers in evidence a deed to 
a third person covering the property 
to show a breach of the policy stipu- 
lating that the insured was the sole 
and unconditional owner, that he had 
concealed a material fact concerning 
the subject of insurance, and had 
falsely sworn after the loss touch- 
ing his title to the property, it is 
competent for insured to show that 
he was the equitable owner by evi- 
dence that the third person held the 
legal title’ in trust for him. Modlin 
v. Atlantic. EF. Ins. Co., 151 N..€. 35, 
65 SE 605. 

{e] Mistake.— Where defendant 
claims that plaintiff in his applica- 
tion made false statements as to 
when the inventory of the stock had 
been taken, testimony is competent 
to show good faith on the part of 
plaintiff, and that a. misstatement 
as to the date was a mistake. Mad- 
den v. Pheenix Ins. Co.,: 70 S. C. 295, 


Ins. 


Cox; 


fire, the company knew the true state 
of the title. Continental F. Ins. Co. 
v. Cummings, (Tex. Civ. A.) 78 SW 
3878 [rev on other grounds 98 Tex. 
115, 81 SW 705]. 

[b] Encumbrances.—On the ques- 
tion of misrepresentation as to en- 
cumbrances in an application for ad- 
ditional insurance, the old applica- 
tion, showing that an encumbrance 
existed, having been filled in by the 
company’s secretary, who made out 
the new one, is admissible to show 
that the company knew of the en- 


cumbrance. Raymond v. Farmers’ 
Mut... B.- Ins. .Co.,, 114 Mich. 386). 72 
NW 254. 


89. Vankirk v. Citizens’ Ins. Co., 
79 Wis. 627, 48 NW 798. 

90. Boggs v. American Ins. 
30 Mo. 63. 

91. Bardwell v. Conway Mut. F. 
Ins, Co., 122 Mass: 90. 

92. Bardwell v. Conway Mut. F. 
Ins. Co., 122 Mass. 90. But see Pru- 
dential F. Ins. Co. v. Alley, 104 Va. 
356, 51 SE 812 (where insurer alleges 
that insured was guilty of fraud in 
procuring the policy, and of false 
swearing after a loss, it is not error 
to permit witnesses to testify as to 
the value of the goods destroyed, 
based on what they saw in the store- 
house). 

93. Dupree v. Virginia Home Ins. 
Cosn92) NVC ALT, IssNeyCo23Ke 


Co., 


94. Wood v. Firemen’s F. Ins. 
Co., 126 Mass. 316. 
95. Woed v. Firemen’s F. Ins. 


Co., 126 Mass. 316. 

96. Boskowitz vs Continental Ins. 
Cos 275 Appr Divides sai GiseNAY SG sO 
[app dism 220 N. Y. 648 mem, 115 
NE 1034 mem]. 

97. Boskowitz v. Continental Ins. 
Co., 175 App. Div.-18, 161 NYS 680 
[aff dism 220 N. Y. 648,mem, 115 
NE 1034 mem]. 

98. Patterson v. Oxford Farmers 
Mut. F. Ins. Co., 4 OntWN 140, 23 
OntWR i122, 7 DomLR 369 (since 
such testimony does not tend to 
show that the directors would have 
taken a Similar. view)... 
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[§ 738] g. Performance or Breach of Warranty 
Evidence of any 
competent fact or circumstance which tends to show 
performance or breach of a warranty or condition of 
the policy on the part of insured is admissible on 
Evidence of a usage is admissible on 
the question of substantial compliance with a repre- 
sentation as to precautions against fire, where there 
is a latent ambiguity in the stipulation.? 


or Condition—(i) In General. 


that issue.9? 


99. Ark.—Georgia Home Ins. Co. 
v. Bennett, 134 Ark. 52, 203 SW 279. 
es C.—Mallery v. Frye, 21 App. 


Ga.—Morris v. Imperial Ins. Co., 
106 Ga. 461, 32 SE 595. 

Ill.— Western Underwriters Assoc. 
v. Hankins, 221 Ill. 304, 77 NE 447 
[aff 122 Ill. A. 600]; Prussian Nat. 
Ins. Co. v. Empire Catering Co., 113 
PHA” 67%. 

Iowa.—Collins v. Iowa Mfrs’. Ins. 
Co., 176 NW 253. 

Kan.—Lancashire Ins. Co. v. Mur- 
phy. 10: (han. “Al *254, 62: P7729; | Pis- 
eataqua Sav. Bank v. Traders’ Ins. 
Co., 8 Kan. A. 241, 55 P 496. 

Ky.—Continental Ins. Co. v. Har- 
grove, 131 Ky. 837, 116 SW 256. 

Md.—Montgomery County Mut. F. 
Ins. Co. v. Ritter, 113 Md. 163, 77 A 
388; Turnbull v. Home F. Ins. Co., 
83 Md. 312, 34 A 875. 

Mass.—Eaton vy. Globe, etc., F. Ins. 
Co., 227 Mass. 354, 116 NE 536. 

Mich.—City. Planing, etc., Mill Co. 
v. Merchants’, etc., Mut. F. Ins. Co., 
ae Mich. 654, 40 NW 777, 16 AmSR 

Miss.—Miller v. Phenix Ins. Co., 
100 Miss. 311, 56 S 449. 

Tex.—Camden F. Ins. Co. v. Yar- 
brough, (Civ. A.) 182 SW 66. 

Utah.—De Michele v. London, etc., 
¥. Ins. Co., 40 Utah 312, 120 P 846, 
AnnCas1914D 1076. 

Vt.—Williams Mfg. Co. 
ance Co. 
657. 

[a] Sole ownership.—(1) Where 
the property was held under a deed 
conveying the title to insured and 
his wife jointly, it is competent for 
the wife to testify, it being against 
her interest, that the purchase 
money of the property was furnished 
by her husband, and that she had 
no keneficial interest in the property. 
Mallery v. Frye, 21 App. (D. C.) 105. 
(2) Insured’s son, to whom with his 
father a deed was made, may testify 
that he had mailed a deed of his own 
interest to his father. Georgia 
Home Ins. Co. v. Bennett, 134 Ark. 
52, 203 SW 279. (3) Where defend- 
ant denies liability because of a 
breach of an alleged representation 
as to ownership, in that there was 
an undisclosed deed of trust on the 
property in addition to a mortgage. 
which was disclosed, evidence that 
the property was included in the 
deed of trust by mistake, that neither 
of the parties intended to include it, 
and that neither of them knew it was 
included until after suit on the pol- 
icy, is admissible. Miller v. Phenix 
Ins. Co., 100 Miss. 311, 56 S 449. 

[b] Iron-safe clause—(1) On an 
issue whether insured had complied 
with the iron-safe clause, a letter 
received by the insurer from the at- 
torney for insured, prior to the suit, 
which tends to show that at the trial 
insured has assumed an apparently 
jnconsistent position as to certain 
facts material to the issue, is ad- 
missible. Morris v. Imperial Ins. 
Co., 106 Ga. 461, 32 SH 595. (2) 
Evidence as to “the usualness or un- 
usualness” of a debtor’s himself 
keeping no books, but relying on a 
ereditor to do so for him, is inad- 
missible on an issue whether insured 
(a debtor) had kept books as re- 
quired by the iron-safe clause. Mor- 
ris v. Imperial Ins. Co., supra. 


v. Insur- 
of North America, 106 A 


FIRE INSURANCE 


[c] Inventory clause.— (1) Evi- 
dence held admissible as to perform- 
ance. Eaton v. Globe, etc. F. Ins. 
Co., 227 Mass. 354, 116 NE 536; Cam- 
den F. Ins. Co. v. Yarbrough, (Tex. 
Civ. A.) 182 SW 66. (2) Evidence 
that other insurance policies require 
“itemized inventories” is not admis- 
sible to prove that the term “inven- 
tory,” standing without qualification 
in a policy in suit, meant only a 
summary of an inventory. Roberts, 
etc.,.Co Wes un Mut. ins. Ce ais tex: 
Civ. A. 338, 48 SW 559. 

{d] Gasoline on premises.—W here 
the defense is a breach of a condi- 
tion for forfeiture in case gasoline 
is kept on the premises, evidence 
that the fire was not caused by gaso- 
line is irrelevant. Turnbull v. Home 
BY ins! "Ces 83 Mds 342." 34 A S15. 

[e] Payment of preminms.—(1) 
Under a policy exempting the in- 
surer from liability for loss occur- 
ring while a premium note is in de- 
fault, evidence as to the usage as 
to receiving payments of premiums 
for other policies after due should 
not be admitted, where the conten- 
tion of insured is that the policy had 
not lapsed at the time of the fire, 
but had been reinstated by payment 
of the premium after the due date, 
but before the fire. Continental Ins. 
Co. v. Hargrove, 131 Ky. 837, 116 
SW 256. (2) A question to the com- 
pany’s agent whether insured did 
“ever pay the premium on this insur- 
ance to you” is properly excluded, 
since a negative answer would not 
necessarily determine whether the 
premium was paid to the company, 
especially in the absence of a show- 
ing that the question would be fol- 
lowed up by others showing a pay- 
ment which would operate as pay- 
ment to the company. De Michele v. 
Loncon, etc., F.- Ins. Co., 40 Utah 
312, 120 P 846, AnnCasi914D 1076. 
(3) Evidence of the mailing of a 
check by plaintiff is relevant, as 
tending to show that he had not 
abandoned his contract, and that he 
considered himself bound thereon. 
Walls v. Home Ins. Co., 114 Ky. 611, 
71 SW 650, 24 KyL 1452, 102 AmSR 
298. (4) Where defendant contends 
that it was released from liability 
by plaintiff’s failure to pay interest 
on his premium note for a certain 
period, evidence for plaintiff that his 
premium note had not been returned 


to him is admissible. Montgomery 
County Mut. F.. Ins. Co. v.— Ritter, 
113° Md.~1632°77" A 8882°%6). Testi- 


miony as to how the insurance agent 
conducts his affairs in his office, as 
to entries, handling of cash, etc., as 
to the collection of payments, and 
as to whether from witness’ knowl- 
edge of such methods at the time of 
plaintiff's alleged payment of inter- 
est he could tell from the entry that 
all the interest was paid, is inad- 
missible on an issue whether de- 
fendant had been paid plaintiff’s in- 
terest on his policy, for it cannot 
be shown what “was done” by proof 
of what “should have been done.” 
Montgomery County Mut. F. Ins. Co. 
v. Ritter, supra. 

{[f] Appraisement or arbitration. 
—(1) Under a policy stipulating for 
an appraisal, a letter written by in- 
sured to the insurer in which he 
insisted that disinterested appraisers 
be appointed to determine the amount 


: ae Na 
[§§ 737-739 


[§ 739] (2) Increase of Risk. On the question 
of increase of risk, competent evidence of any fact 
or circumstance is admissible which tends to show 
that a change in the conditions of the property in- 
sured increased the risk,? or which tends to show 
that plaintiff was not responsible for the changed 
conditions,? or that defendant consented to the 
changed conditions * or to the use of a prohibited ar- 
ticle which its agent forgot to indorse on the poliey,® 


. 


of @amages is admissible as show- 
ing that insured was not refusing 
to submit the question of his loss 
to an appraisement. Western Under- 
writers Assoc. v. Hankins, 221 fil. 
304, 77 NE 447 [aff 122 Ill. A. 600}. 
(2) Where the defense is failure to 
arbitrate as required by the policy, 
notices given to plaintiff by- other 
companies having policies on the 
property to select appraisers are not 
admissible as showing an agreement 
by defendant to submit all differ- 
ences outside the terms of his pol- 
icy, and so waiving the appraise- 
ment, where there is no evidence 
that all the interested companies 
agreed to submit the matter of dam- 
ages to one joint arbitrator, but all 
of them were merely demanding ar- 
bitration under their policies. West- 
enhaver v. Gerirnan-American Ins. 
Co., 113 Iowa 726, 84 NW.71T.. (3) 
Where, on the issue that plaintiff 
had refused to appoint an appraiser 
to act in conjunction with an ap- 
praiser. to be appointed by defend- 
ant, defendant introduces a letter to 
plaintiff, stating that it would notify 
him of the time its representative 
would meet his to fix the loss, it is 
proper to permit plaintiff to testify 
that he had never been notified in 
accordance with such letter by the 
agent of the company who wrote 
the policy, or by an appraiser whom 
defendant had appointed to make the 
appraisal. Lancashire Ins. Co. v. 
Musphy. 10.. Kan: ‘A. 261, °°62 2 
(ov, 

1. Daniels v. Hydson River F. 
Ins. Co., 12> Cush. (Mass.) 416, 59 
AmD 192. 


Usage as affecting contract of fire 
Sheets see Customs and Usages 
§ 47, 73. 

2. German American Ins... Co. v. 
Steiger, 109 Ill. 254; Catlin v. Trad- 
ers’ Ins. Co., 83 Ill. A. 40; Appleby 
vo -AsStor<BY Ins: Coy: 540 NsG¥ 253% 
Kirby v. Pheenix Ins. Co., 13 Lea 
(Tenn.) 340. : ; 

{a] MTllustration.— On the ques- 
tion whether the substitution of a 
fire drier for a steam drier increased 
the risk, all facts and opinions bear- 
ing on the question are competent, 
including evidence of the customary 
method of drying, or that the risk 
was uninsurable after the introduc- 
tion of the fire drier. German Ameri- 
can (lnsctr€o! eye Steiger. 097 at 


254. : 

[b] A general usage (1) to refuse 
risks on vacant houses may be 
shown. Kirby v. Phcenix Ins. Co., 


13 Lea (Tenn.) 340. (2) Usage as af- 
fecting contract of fire insurance see 
Customs and Usages §§ 47, 73. 

8. Franklin F. Ins. Co. v. Gruver, 
100 Pa. 266. 

fa] To rebut an implication of 
plaintiff’s consent to objectionable 
erections on his adjacent land, his 
lease of the land antedating the pol- 
icy is admissible. Franklin F. Ins. 
Co. v. Gruver, 100 Pa. 266. 

4 Steil v. Sun Ins. Office, 171 Cal. 
795; 155) Puke: 

[a] Evidence that the hazard was 
less at a new location is admissible 
on the question whether insurer’s 
agent consented to continue the risk 
at the new location. Steil v. Sun 
Ins. Office,-171 Cal. 795, 155 P 72. 

5. Insurance Co. of North Amer- 
ica v. Melvin, 1 Walk. (Pa.) 362. 


ene ee Sea ae ane = 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or that its use was permitted by ecustom,® or 


that the changed conditions decreased the risk.” 
But evidence is not admissible as to the bad char- 
acter of persons frequenting an insured house, where 
there is no offer to show that the house was occu- 
pied in any manner in violation of the policy, or 
that the mode in which or purpose for which it was 
kept contributed to the fire;® nor is evidence ad- 
missible as to the unlawful use of adjoiming prem- 
ises, where a condition forbids such use only of the 
premises in which the insured property is located;? 
and evidence showing merely an increase of risk of 
money loss in ease of fire is not admissible to show 
increase of hazard of fire.1° If the increase of risk 
relied on is one arising out of a breach of warranty 
or condition, evidence is not admissible to show that 
as a matter of fact the risk was not increased,!! and 
on the other hand the fact of increase of risk is 
irrelevant if in the particular case it constitutes no 
breach of warranty or condition.12 Proof that in- 
surer’s agent had casually heard of an increase of 
risk is not proof of ‘‘notice’’ thereof as required by 
the policy.'% 

Expert testimony. The opinions of witnesses 
having special knowledge and experience in regard 
to the facts are competent on the question whether 
certain changes of condition in the property in- 
creased the risk in violation of a condition in the 
policy.14 Thus experts in the insurance business 
may testify as to the rates for different classes of 
risks for the purpose of showing that the change of 
condition rendered the risk one for which a higher 
rate would have been charged on the ground that it 
was more hazardous.1® But a witness cannot testify 


6. American Cent. Ins. Co. v. N. J.—Schenck 
Green, 16 Tex. Civ. A. 531, 41 SW 74.| Mut. F. Ins. Co., 
{a] Ilustration.— A _ prohibition 
of the use of gasoline, any usage 
“of trade or manufacture’ to the 


contrary notwithstanding, does not | Ins. Cas, 581. 


FIRE INSURANCE 


N. Y.—Carroll v. Home Ins. 
51 App. Div. 149, 64 NYS 522; Hobby | Vv. 
v. Dana, 17 Barb. 111, 3 Bennett F. 
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as an expert that in his judgment a risk is increased 
by the existence of a certain state of facts which 
involve no peculiar science or information, but are 
matters of common knowledge,!® such as whether 
the risk of fire is greater in unoccupied buildings;17 
and it has been held that a witness cannot be asked 
his opinion as to whether the risk would be increased 
by facts and circumstances which are clearly de- 
tailed and described in the testimony of other wit- 
nesses.1§ 

[§ 740] (3) Other or Additional Insurance. 
Where the existence of other or additional insur- 
ance on the property is set up as a ground for for- 
feiting the policy or being relieved from liability 
thereon, parol or extrinsic evidence is admissible to 
prove the fact and the amount of insurance in other 
companies,’® or to disprove such fact;?° and plain- 
tiff may show that the further insurance was not 
authorized by him, and to that end may testify to 
his conversation with the insurance agent whose 
company issued the additional policy.24 But the 
existence of other policies covering the same prop- 
erty cannot be proved by parol evidence without an 
excuse for the nonproduction of the policies;22 and 
testimony by plaintiff that he obtained other insur- 
ance because he was advised that the first was in- 
valid is irrelevant.?* The contents of a letter notify- 
ing defendant of additional insurance cannot be 
proved without sufficient preliminary evidence of its 
receipt.2* Where plaintiff’s testimony tends to show 
that before the new insurance was effected a prior 
policy was surrendered to an agent for both com- 
panies, evidence that after a loss the prior policy 
was taken from the agent by plaintiff’s counsel is a 


Co., 105 Mass. 297, 7 AMR 522; Mulry 
v. Mohawk Valley Ins. Co., 5 Gray 
(Mass.) 541, 66 AmD 880. See Kirby 
Phoenix Ins. Co., 9 Léa (Tenn.) 
142 (testimony of experts is inad- 
missible for the reason that the fact 


v. Mercer County 
24YN- ody aes 
O., 


preclude proof of a custom of using 
gasoline for domestic purposes to 
explain or avoid the prohibition. 
American Cent. Ins. Co. v. Green, 
16) Tex Civ. A.) 531, 41 SW, 74. 

7, Smith v. Mechanics’, ete, F. 
1b ME KOC ENE Pe MU 

8. Russell v. St. Nicholas F. Ins. 
Con 5 1IN., 52,643. 

9. Cochran v. Amazon Ins. Co., 7 
Oh. Dec. (Reprint) 276, 2 CincLBul 54. 

10. Davis v. Atna Mut. F. Ins. 
Co., 68 N. H..315, 44 A 521. 

11. Lee v. Howard F. Ins, Co., 3 
Gray (Mass.) 583; Diehl_v. Adams 
County Mut. Ins. Co., 58 Pa. 443, 98 
AmD 302. 


12. Liverpool, etc., Ins. Co. v. Mc- 
Guire, 52 Miss. 227; Herrman v. 
Merchants’ Ins. Co., 81 N. Y. 184, 


37 AmR 488 [aff 44 N. Y. Super. 
444]; Wanner v. Manufacturers, etc., 
Ins. Co., 245 Pa. 80, 91 A 498. 

13. Sykes v. Perry County Mut. 
Menins. (Co. 104: eae esos 

14, Ill.—Traders’ Ins. Co. v. Cat- 
lin, 163 Ill. 256, 45 NE 255, 35 LRA 


595 [rev 59 Ill. A. 162]; 
Lay ane Ins. Co. v., Steiger, 109 
Tll. 254. 


Towa.—kKrell v. Chickasaw Farm- 
ers’ Mut. F. Ins. Co., 127 lowa 748, 
104 NW 364; Warshawky v. Anchor 
Mut. F. Ins. Co., 98 Iowa 221, 67 
NW 237. 

Mad.—Planters’ Mut. Ins. Co. v. 
Rowland, 66 Md. 236, 7 A 257. 

Mass.—Luce v. Dorchester Mut. F. 
Ins. Co., 105 Mass. 297, 7 AmR 522; 
Daniels v. Hudson River F. Ins. Co., 
12 Cush. 416, 59 AmD 192; Merriam 
vy. Middlesex Mut. F. Ins. Co., 
Pick. 162, 32 AmD 252. 
: Miss.—-Livernool. pole 

eGuire, 5 iss. ; 
Pigip icant v. South St. Louis Mut. 
F. Ins. Co., 40° Mo. 19. 


Ins. Co. v. 


German. 


Tenn.—Kirby v. Phoenix Ins. Co., 
13 Lea 340. 

Ont.—Hervey v. Mutual F. Ins. Co., 
eer Ces 39 4 

[a] An expert’s answer to a 
hypothetical question not embracing 
all or any of the material facts 
bearing on the increase of hazard 
in the particular case should be ex- 
cluded. Carroll v. Home Ins. Co., 51 
App. Div. 149, 64 NYS 522. 

15. Catlin v. Traders’ Ins. Co., 83 
Tll. A. 40; Russell v. Cedar Rapids 
Ins. Co., 78 Iowa 216, 42 NW _ 654, 
4 LRA 5388; Rockland First Cong. 
Church v. Holyoke Mut. F. Ins. Co., 
158 Mass. 475, 23 NH 572, 19 LRA 
587, 35 AmSR 508. 

[a] Usageas to untenanted build- 
ings.—Expert underwriters may state 
whether underwriters generally, al- 
though not in a particular instance, 
would charge a higher rate cn un- 
tenanted buildings. Luce v. _ Dor- 
chester Mut. F. Ins. Co., 105 Mass. 
297, 7 AmR 522. 

Expert testimony as to instrance 
generally see Hvidence § 752. 

16. Rockland First Cong. Church 
v. Holyoke Mut. F. Ins. Co., 158 
Mass. 475, 33 NE 572, 35 AmSEK _508, 
19 LRA 587; Lyman v. State Mut. 
|F. Ins. Co. 14 Allen (Mass.) 329; 
Morris v. Farmers’ Mut. F. Ins. Co., 
63 Minn. 420, 65 NW 655; Carroll v. 
Home Ins. Co., 51 App. Div. 149, 64 
NYS 522; Cornish v. Farm Buildings 
F. Ins. Co., 10 Hun 466 [aff 74 N. Y. 
295]; Hahn v. Guardian Assur. Co., 
23 Or. 576, 32 P 683, 37 -AmSR 709. 

17. White v. Phcenix Ins. Ca., 83 
Me. 279, 22 A 167, 85 Me. 97, 26 A 
1049; Thayer v. Providence Wash- 
ington Ins. Co., 70 Me. 531; Cannell 
v. Phoenix Ins. Co., 59 Me. 582; Joyce 
v. Maine Ins. Co., 45 Me. 168, 71 AmD 
536; Luce vy. Dorchester Mut. F. Ins. 


that vacancy increases the danger of 
loss by. fire is susceptible of proof 
by the introduction of facts). 


18. Southern Mut. Ins. Co. vy. 
Hudson, 115 Ga. 638, 42 Si 60. 
19. Knickerbocker Ins. Co. v. 


Gould, 80 Ill. 388; Carpenter v. Con- 
tinental Ins. Co., 61 Mich. 635, 28 
NW 749; Hazard v. Canada Agricul- 
turaleins Con, some Cleon sear oy 
{a] An affidavit |of loss in an- 
other company is admissible without 


producing the _ policy. Hazard v. 
Canada Agricultural Ins. Co. 39 
SECON eee Loe 

{[b] Admissions of a third person 


are not competent evidence against 
a party to show the latter’s consent 
to additional insurance, without 
proof of agency or relationship so as 
to make them chargeable to the 
party. Carpenter v. Continental. Ins. 
Co., 61 Mich. 635, 28 NW 749. ; 

20.. Philadelphia Fire Assoc. v. 
je enzo (Tex. .Cive.” AD sb4 SS iw 

[a] Dlustrationw—Where the in- 
surer pleads as a defense that F 
claimed to own and had insured the 
same property in another company, 
and offers evidence that the property 
insured by both policies was the 
same, the admission, in rebuttal of 
E’s affidavit appended to. his proof 
of loss to the other insurance com- 
pany, iS proper. Philadelphia Fire 
Assoc. v. McNerney, (Tex. Civ. A.) 
54 SW 10538. 

21. Price v. Home Ins. Co., 54 Mo. 
A. 119 


22. California Ins. Co. v. Union 
Compress Co., 133 U. S. 387, 10 SCt 
365, ioe0 Lewed- 730; 

23. Pennsylvania F. 
Kittle, 39 Mich. 51. 
jae Sun Ins. Co. v. Earle, 29 Mich. 
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circumstance which may be considered by the jury 
in considering whether there was a surrender of the 
poliey.*® Where the policy permits additional in- 
surance, evidence in regard to other insurance is 
immaterial.?® 

[§ 741] (4) Change of Title or Interest. On the 
question whether the policy has been avoided or for- 
feited by a change in' insured’s title or interest, any 
competent evidence is admissible on behalf of in- 
sured which tends to prove that there has been no 
change of title or interest.27 Plaintiff may prove by 
parol evidence that, notwithstanding a sale or con- 
veyance by him, the real ownership of the property 
remained unchanged,?® or that the title is in him 
notwithstanding another has possession,?° although 
the change of possession is material so far as it 
throws light on the issue of change of title.®° Parol 
evidence is admissible also to prove that an encum- 
brance of record on the property has been paid,*? 
or that an absolute deed is in fact a mortgage, and 
thus not within a condition forbidding a ‘‘trans- 
fer,’’°? although a statute requires defeasances as 
between the parties to the instrument to be in 
writing.**= On behalf of defendant evidence is ad- 
missible to show that it had no notice of a change 
of ownership’ prior to the loss;** and foreclosure 
proceedings to which plaintiff, a prior mortgagee, 
was a party are admissible to show his knowledge 
of a change of title effected thereby.*° Admissions 
made by the owner after the loss in regard to an 
alleged change of title are not competent evidence 
in an action by the mortgagee to whom the loss is 
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made payable.°¢ 

[§ 742] (5) Notice and Proofs of Loss—(a) In 
General. The fact that notice and proofs of loss 
were duly furnished as required by the policy may 
be proved by parol evidence;*? and a letter of the 
secretary of the company acknowledging receipt off 
notice and proofs of the loss is competent evidence 
that it had received them,** as is also a letter from 
the insurer calling insured’s attention to defects in 
the proofs.2® But parol evidence is not admissible 
to supplement and validate an insufficient proof of 
loss,#° or to prove the contents of the proofs of 
loss,#2 since the contents of the papers must be 
proved by production of the originals or by second- 
ary evidence after a proper foundation is laid there- 
LOTes* 

Proof of loss as evidence. Although a proof of 
loss offered by plaintiff which shows on its face that 
defendant is not liable may properly be excluded,** 
as a rule proofs of loss furnished to the insurer by 
insured are admissible to show compliance or at- 
tempted compliance with the terms of the policy 
requiring such proofs.** It is no ground for objec- 
tion by insurer to the admission of proofs of loss 
that they contain untrue statements, or that for- 
mal proof of service of them is not made, where 
they are in the insurer’s possession,*® and an objec- 
tion by insurer to the proofs when’ furnished as 
being incomplete, not in conformity with the policy, 
and ‘untrue, is no reason for excluding the proofs 
when offered to show a compliance with the terms 
of the policy.*7 For the purpose of showing com- 


25. Train v. Holland Purchase 86. Browning v. Home Ins. Co., 6 43. Cannon v. Phenix Ins. Co., 
Ins!’ €o. 62 N. Y. 598 [rev 1 Hun | Daly 522 faff 71 N> ¥Y. 508, 27 AmR1]110 Ga. 563, 35°SE 775; 78 AmSR 
BA, os Lhomps. &_C. #7741. 86]. 124, ‘ 

26. St. Onge v. Springfield F. & 37. Ala.—Union Mar. Ins. Co. v. 44. I1l.—Knickerbocker Ins. Co. v. 
M,\Ins..Co. 204 Ill. A= 139- Charlie’s Transfer Co., 186 Ala. 443, | Gould, 89 Ill. 388; Security Ins. Co. 

a7 Germania. Bins. Co; v.*Cur= | 65 S«%84. Commercial” Ee Ins: ‘Coy -v. |v. Slack: 283 fle AS bis 
ran, 8 Kan. Morris, 105 Ala. 498, 18 S 34. Ind.—Ohio Farmers’ Ins. Co. v. 

{a] Estoppel by prior testimony. Iowa.—Bish v. Hawkeye Ins. Co.,| Dobbs, (A.) 126 NE 869. 

—The fact that an administratrix | 69 Iowa 184, 28 NW 558. Ky.—Pheenix Ins. Co. v. Lawrence, 
states in her examination under oath Ky.—Pheenix Ins. Co.-v. Creason,|4 Metc. 9, 81 AmD 521., 

before the insurance agent that she|]14 KyL 573. Md.—Citizens’ Mut. F. Ins. Co. v. 
had sold the property does not estop Mich.—McGraw v. Germania F.|Conowingo Bridge Co., 113 Md. 430, 
her from showing that she and anjIns. Co., 54 Mich. 145, 19 NW |77 A 378. 

intending purchaser had simply |} 927. Mo.—Browne v. City F. &.M. Ins. 
drawn up an informal memorandum N. Y.—-Will, ete., Co. v. Rochester | Co., 68 Mo. 133; Newmark v. Liver- 
of the terms of an executory con-| German Ins, Co.,.140 App. Div. 691,| pool, ete, F., ete., Ins. Co., 30 Mo. 
tract therefor, and that the sale had|125 NYS 606. 160, 77 AmD 608. 

not been consummated. Germania Or.—Dakin v. Queen City F. Ins. Pa.—Klein v. Franklin Ins. Co., 
Barns: Co. v.. Curran, 8" Kan. .9: Co:,-59) Or.’ 269; 117 P4193 13 Pa. 247; Fleming v. Common- 

28. Wiley v. London, etc.,.F. Ins. S. C.—Pelzer Mfg. Co. v. Sun Fire | wealth Ins.-Co., 12 Pa. 391. 

Co., 89 Conn. 35, 92 A 678; German | Office, 36 S. C. 213, 15 SE 562. Tex.—-Continental Ins. Co. v. Pru- 
Ins. Co. v. Gibe, 59 Ill. A. 614; Bruns- W. Va.—Bon Aqua Imp. Co. =v. | itt, 65 Tex. 125; Hibernia Ins. Co. v. 
wick-Balke-Collender Co. v. Northern | Standard F. Ins. Co., 34 W. Va. 764, | Starr, 13 SW 1017. 

Assur. Co., 150 Mich. 311, 113 NW|12 SE 771. Wash.—Hennessy v. Niagara F. 
i ee [a] Authority of agent.—Where|Ins. Co., 8 Wash. 91, 35 P 585, 40 

fa] Lack of consideration. — | proofs of loss were made by an agent | AmSR 892. 

Where insured conveyed the prop-|of assured, and the proofs are intro- W. Va.—Teter v. Franklin F. Ins. 


erty, taking a reconveyance, evidence 
that there was no consideration for 
the original conveyance is admissi- 
ble. Wiley v. London, ete. F. Ins. 
Co.,, 89 Gonn.! 35; 92) A 678. 

29. Brunswick-Balke-Collender Co. 
v: Northern Assur. Co., 150 Mich. 


$11, 113 NW 1113; Detroit F. & M. 
Ins. Co. v. Boren-Stewart Co., (Tex. 
Civ. A.) 203 SW. 382. 

$0. Detroit. F..& M. Ins. ‘Co: ‘'v. 
Boren-Stewart Co., (Tex. Civ. <A.) 
203 SW 382; Pennsylvania F. Ins. 
Co. v. Stockstill, (Tex. Civ. A.) 197 
SW 1036. 

31. Commercial Union Assur. Co. 
ooo LOcMPaw CasM3st, pier 

32. Burkhart vy. Farmers’ Union 
ae éte,, Co. 11) Pane Super: 

33. Burkhart v. Farmers’ Union 
Assoc, etc., Co., 11 Pa. Super. 280. 


34. Ormsby v. Phenix Ins. Co., 5 
S:) *D?.:72;. 58. NW, 302. 

85. Ormsby v. Phenix Ins. Co., 5 
S...D. 72,58) NW ‘301: 


duced without objection, the assured 
may testify that he had given the 
agent authority to act in all respects 
as he himself would do with refer- 
ence to the proofs. McGraw v. Ger- 


mania F. Ins. Co., 54 Mich. 145, 19 
NW 927. 
{b] Defendant’s agent may he re- 


quired to testify as to his receipt of 
notice of loss. Phoenix Ins. Co. v. 
Creason, 14 KyL 573. 

38.' Troy F. Ins. Co. v. Carpenter, 
4 Wis, 20. 

39. Cummins vy. German-American 
Ins.) Cos; 1927 Pao 359, °48) Al 016: 

40. Cannon v. Phenix Ins. Co., 
110 Ga. 563, 35 SE 775, 78 AmSR 
124. But see Fidelity-Phenix F. Ins. 
Co. v. Friedman, 1417 Ark. 71, 174 SW 
215 (the omission of an item of loss 
from the proofs of loss does not pre- 
clude insured from proving such 
loss). 

41. Pelzer Mfg. Co. v. Sun Fire 
Office, 36 S. C. 213, 15 SE 562. 

42. Dade v. Attna Ins. Co., 54 
Mirn. 336, 56 NW 48. 


Co., 74 W. Va_.344, 82 SE 40; Tucker 
v. Colonial F. Ins. Co., 58 W. Va. 
30, 51 SE 86. 

Wyo.—Kahn v. Traders’ Ins. Co., 
ae Wyo: 419, 34 P 1059, 62 AmSR 
47. 

{a] Tlustration. — Where proofs 
of loss show an additional insurance 
in a given amount, but are defec- 
tive in that they do not contain a 
schedule of such insurance, with 
name of company, date, and expira- 
tion of policy, all indersements 
thereon, and assignments. thereof, 
and the record:does not show that 
such failure injured the company, 
or that it objected to the proofs, and 
the objection to their admission is 
general, they may be admitted in evi- 
dence. London, etc., F. Ins. Co. v. 
Sechwulst, (Tex. Civ. A.) 46 SW 89. 

45. Runkle v. Hartford Ins. Co., 
99 Iowa 414, 68 NW 712. 

46. Runkle v. Hartford Ins. Co., 
99 Iowa 414, 68 NW 712. 

47. Hibernia “Ins? Co. hy; 


Starr, 
(Tex.) 18 SW 1017. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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pliance, a copy of the proofs may be admitted in- 
stead of the original,‘® especially after notice to 
insurer to produce the original.t® But the proofs of 
loss are not competent evidence of the facts re- 
cited therein,®® such as to establish the fact 51 or 
the amount ** of the loss, or the ownership of the 


property.®* 


[§ 743] (b) Fraud and False Swearing. Fraud 
or false swearing in the proofs of loss may be 
proved by any competent evidence which tends to 
OW For this purpose plaintiff’s ad- 
missions as to the cost of the property destroyed 
are competent evidence against him,** as is also his 
offer to sell the property.°® But the fact that plain- 
tiff was doing a losing business is not admissible to 
prove falsity in’ his statement of the amount of 


show that fact.54 
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proofs of loss.®® 


(26°C. 5.1 529 


of his drunkenness and idleness after the fire is too 
remote as evidence of falsity of his statement of the 
amount of goods saved from the fire.58 
tiff’s behalf, any competent evidence is admissible 
which tends to show his good faith in making the 


On plain- 


Plaintiff may testify in what man- 


ner he had computed the loss, showing the amount 


goods on hand at the time of the fire;®’ and the fact 


48. Commonwealth’s Ins. Co. v. 
Monninger, 18 Ind. 352; Warner v. 
Broke Mie Sciebe, Ins. io. al 4 Was: 
518. : 

49. Dowling v. Lancashire Ins. 
a 92 Wis. 63, 65 NW 738, 31 LRA 

50. Neese v. Farmer’s Ins. Co., 55 
Iowa 604, 8 NW 450; Phoenix Ins. Co. 
v. Lawrence, 4 Mete. (Ky.) 9, 81 
Amp) boc Howard Vv. City, B. eins: 
Co;; 4 Den., (N. Y.) 502; ‘Common- 
WeAltheins. COmivweSeunett. ti ba. 
161. But see Healy v. Pennsylvania 
ins2 Co; 50 App. s Diva secu... Os INXS 
1055 (it is not error where a proof 
of loss is admitted in evidence, to 
refuse to rule on the admission 
thereof as to the purposes for which 
it may be used, where the evidence 
is competent for any purpose). 


51. See supra § 731. 

52. See infra § 753. 

53. See supra § 732. 

54. U. S— Oshkosh Packing, etc., 
Co. v. Mercantile Ins. Co., 31 Fed. 
200. 


Cal.—Stockton Combined Harvest- 
er, etec., Works v. American F. Ins. 
Comm let Calo lene 06d. 
Ga.—Morris v. Imperial Ins. Co., 
106 Ga. 461, 32 SE 595. 

La.—Central Glass Co. v. German 
American Ins. Co., 130 La. 18, 57 S 


538. 
Me.—Rovinsky v. Northern Assur. 
Co., 100 Me. 112, 60 A 1025. 
Mich.—Monaghan vy. Agricultural 
¥. Ins. Co., 53 Mich. 238, 18 NW 
797. f 
Mo.—Probst v. American Cent. 
Ins. Co., 64 Mo. A. 408. ; 
N. Y.—Boskowitz v. Continental 


Ins. Co., 175 App. Div. 18, 161 NYS 
680 [app dism 220 N. Y. 648 mem, 
115 NE 1034 mem]. 


Wis.—Rickeman Vv. Williamsburg 
City F. Ins. Co., 120 Wis. (Bp KS 
NW 960. 

[a] Overvaluation. — Fraudulent 


overestimate of the value of build- 
ings may be considered in determin- 
ing whether misstatements of the 
value of personal property were 
fraudulent. Oshkosh Packing, etc., 
Co. v. Mercantile Ins. Co., 31 Fed. 


200. 

[b] Overestimate of profits de- 
ductible—Where the question 1S 
whether the percentage of profit, as 
shown in the proof of loss, 1S cor- 
rect or inflated, and where, from the 
character of the business and the 
nonexistence and loss of records, the 
report of experts on which the court 
is to predicate its judgment is based 
largely on the estimates of plaintiff, 
which defendant attacks, defendant 
should be allowed to show from 
plaintiff’s books the profits earned 
during the few years immediately 
preceding the fire in order to estab- 
lish a basis for comparison with the 
profits claimed to have been earned 
since the taking of the last _inven- 
tory. Central Glass Co. v. German 
American Ins. Co,, 13 

[26 C. J.—34] 


0 La. 18, 57 S|¥F. Ins. Co., 93 Misc. 8, 156 


rg Compare infra text and note 
tel Insured’s financial circum- 
stances.—Where defendant asserts 


that the large amounts of liquors, 
cigars, tea, and sugar claimed to 
have been destroyed were not de- 
stroyed, defendant may show that 
plaintiff had been in pressing need 
of money and compelled continually 
to overdraw his bank account at the 
times he claims he had these goods 
in store, since such articles are 
readily convertible into money. 
Rickeman v. Williamsburg City F. 
Ins. Co., 120 Wis. 655, 98 NW 960. 

[d] False swearing as to value 
for taxation, (1) unrelated to the 
insurance transaction, has no bear- 
ing on insured’s statement of value 
in the proof of loss. Boskowitz v. 
Continental Ins. Co., 175 App. Div. 
18, 161 NYS 680 [app dism 220 N. Y. 
648 mem, 115 NE 1034 mem]. (2) 
But where the policy largely exceeds 
in amount the tax lists returned on 
the same property, insured may be 
asked whether the lists are true or 
false. Probst v. American Cent. Ins. 
Co., 64 Mo. A. 408. 

[e] Evidence held inadmissible.— 
(1) Evidence that other machines of 
the same pattern are worthless is 
inadmissible to prove that plaintiff 
misrepresented the value of burned 
machinery to defendant’s adjusters. 
Stockton Combined Harvester, etc., 
Works vy. Glens Falls Ins. Co., 121 
G@al.-167, 53 P 565. (2), Anvargumen- 
tative memorandum made by an ex- 
pert bookkeeper is not admissible as 
documentary evidence of insurer’s 
eontention that the proofs of loss 
are incorrect. Morris v. Imperial 
Ins. Co., 106 Ga. 461, 32 SH 595. (3) 
Where plaintiff was suspected of 
false swearing as to losses, whether 
a witness had seen plaintiff since 
the fire and held a conversation with 
him in which plaintiff had warned 
witness not to say anything about 
the whereabouts of some of the 
property, is inadmissible, in the ab- 
sence of any showing of its ma- 
teriality. Monaghan v. Agricultural 
EF Ins. Co., 53 Mich. 238, 18 
UOT 

55. Merchants’ Nat. Ins. Co. Vv. 
Pearce, 84 Ill. A. 255; Marchesseau 
v. Merchants’ Ins. Co., 1 Rob. (La.) 
438. 

56. Hersey v. Merrimack County 
Mut. Besins*Cos 27 N.) Ei d49e 

57. Morley v. Liverpool, etc., Ins. 
Co., 92 Mich. 590, 52 NW 939. Com- 
pare Central Glass Co. v. German 
American Ins. Co., 130 La. 18, 57 S 
538 supra note 54 [b]. - 

58. Phoenix Ins. Co. v. Padgitt, 
(Tex. Civ. A.) 42 SW 800. 


59, Ark.— German-American Ins. 
Co. v. Brown, 75 Ark. 251, 87 SW 
135. 


Me.—Archibald v. Granite State F. 
Ins. Co., 117 Me. 205, 103 A 162. 

N. Y.— Bass v. Williamsburgh City 
NYS 6238. 


and value of the goods destroyed;® and his own 
declarations may be admissible on his behalf to 
show that his erroneous statement of title to. the 
property was not willfully false.¢2 

[§ 744] (6) Estoppel and Waiver—(a) In Gen- 
eral. On the question of estoppel or waiver by in- 
surer of a warranty or condition in the policy, any 
competent evidence, whether direct or cireumstan- 
tial, is admissible which tends to prove ® or to dis- 


Tex.—Orient Ins. Co. jv. Moffatt, 
15_ Tex. Civ. A. 385, 39 SW 1013. 

Utah.—New York Jobbing House 
Yo sterling Wins) (Comal sore 361 

[a] A trial balance taken by a 
bookkeeper shortly before the fire 
and delivered to insured, who based 
his proofs of loss thereon, is ad- 
missible to rebut the charge of fur- 
nishing willfully false proofs. 
Orient Ins. Co. v. Moffatt, 15 Tex. 
Civ. A. 385, 39 SW 1013. 

{[b] Inspection by other 
panies.— Where defendants allege 
fraud, misrepresentation, and con- 
cealment in the proof of loss, evi- 
dence by plaintiff's manager that 
several insurance companies had in- 
spected plaintiff's stock before the 
policies were written is admissible 
as tending to show that plaintiff at 
the time the policies were written 
had on hand the amount of merchan- 
dise claimed. New York Jobbing 
House v. Sterling F. Ins. Co., (Utah) 
P32) PL361, 

[ec] Evidence held inadmissible.— 
Bass v. Williamsburgh City F. Ins. 
Co., 93 Misc. 8, 156 NYS 623. 

60. Cohen v. Sun Ins. Office, 198 
N. Y. 140, 91 NE 265. 

[a] Where books destroyed.— 
Where most of plaintiff's books of 
account had been destroyed by the 
fire, which occurred in April, but he 
had preserved an inventory of stock 
on hand on January 1, and had ob- 
tained duplicate bills of the pur- 
chase between that date and the time 
of the fire, it was error to refuse to 
allow him to state in what manner 
he computed his loss, showing the 
amounts and value of the stock de- 
stroyed by fire, to refute a defense 
vf fraud based on proofs of loss sub- 
mitted by him. Cohen v. Sun Office, 
198 N. Y. 140, 91 NE 265. 

61. Insurance Co. of North Amer- 
ica v. Wicker, 93 Tex. 390, 55 SW 
740 [aff (Civ. A.) 54 SW 300]. 

[a] Mlustration.— Where insurer 
alleges that insured did not own the 
land on which the granary insured 
by it was erected, and that he had 
willfully and falsely sworn that he 
was the owner .of such granary, it 
is not error to allow a witness to 
testify that before he prepared the 
proofs of the loss, assured had told 
him that he did not own the land, 
since such testimony tended to show 
that insured’s statements were not 
willful or false, although he was not 
the owner of the granary as a mat- 
ter of law. Insurance Co. of North 
America v. Wicker, 93 Tex. 390, 55 
SW 740 [aff (Civ. A.) 54 SW 300]. 

62. U. S.—Rife v. Lumber Under- 
writers, 204 Fed. 82, 122 CCA 346 
[rev on other grounds 237 U. S. 605, 
35 SCt 717, 59 L. ed. 1141]; Putnam 
vy. Commonwealth Ins. Co., 4 Fed. 
753, 18 Blatchf. 368. 

Ala.—Southern States F. Ins. Co. 
v. Kronenberg, 199 Ala. 164, 74 
S 68; Georgia Home Ins. Co. v. Al- 
len, 119 Ala. 486, 24 S 399; National 


com- 
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prove °° such fact. 


and inadmissible in others.°* 


Union F. Ins. Co. v. O’Rear, (A.) 80 
S 167; Cosmopolitan F. Ins. Co, v. 
Gingold, 3 Ala. A. 537, 57 S 266. 
Ark.—Capital F. Ins. Co. v. Mont- 
gomery, 81 Ark. 508, 99 SW 687. 


Conn.—Rathbone v. City F. Ins. 
CoupotrConn, 193% 
Ill.—Cech v. Firemen’s Ins. Co., 


201 Tl, A... 321. 

Ind.—Pennsylvania Ins. Co. v. In- 
diana Reduction Co., (A.) 117 NE 
273; Philadelphia Fire Assoc. v. 
Yeagley, 34 Ind. A. 387, 72 NE 1035. 

Iowa.—Corkery .v. Security F. Ins. 
Co., 99 Iowa 382, 68 NW 792. 

Md.—Bakhaus v. Caledonian Ins. 
Co., 112 Md. 676, 77 A 310. 

Mass.—Oakes vy, Manufacturers’ 
BY oe M.S Ins.) Co,, 51135 Massi 248. 

Mich.—Cobbs vy. Philadelphia Fire 
Assoc., 68 Mich. 463; 36 NW 222. 

Mo.—Weinberger v. Insurance Co. 
of North America, 170 Mo. A. 266, 
156 SW) 0956 Utze v; Orient, Ins./:Co., 
139 Mo. A. 552,123 SW 538; Turner 
vy. Providence-Washington Ins. Co., 
86 Mo. A. 387. 

N. Y.-—Titus v. Glens Falls Ins. 
Cone Siler IN Det 40, 8s cA DONCasi8 155 
Liddle v. Market F. Ins. Co., 29 N. 
Y. 184 [aff 17 N. Y. Super. 179]; Car- 
roll v. Charter Oak Ins. Co., 1 Abb. 
Dec. 316, 10 AbbPrNS 166 [aff 40 
Barb. 292]; De Noyelles v. Delaware 
Ins. Co., 78 Misc. 649, 188 NYS 855. 

N. C.—Modlin v. Atlantic F. Ins. 
Wo.wdipd IN. ©. 35,65 SH, 605s.Grabbs 
v. Farmers’ Mut. F. Ins. Assoc., 125 
WN. C. 389, 34 SE 503. 

Or.—Kimball v. Horticultural Fire 
Relief. 79, Or. 133, 1154 BP 578. 

R. J—Messler v. Williamsburg 
ea FF. Ins: Co.,°42:R. 1:°460, 108 A 

32. 

S. C.—Kingman v. Lancashire Ins. 
Co., 54 S. C. 599, 82 SE 762; Graham 
v. American F. Ins. Co., 48 S. C. 195, 


26). SH) .32352659) AmS R27 0%. 
Tex.—Mechanics’, etc., Ins. Co. v. 
Dalton, (Civ. A.) 189 SW 771. 


[a] Illustrations. — (1) Evidence 
that the soliciting agent knew that 
insured had no safe and would not 
procure one is admissible on the is- 
sue of waiver of the iron-safe clause 
in connection with other evidence 
that insurer accepted and retained 
premiums without objecting to in- 
sured’s failure to procure a safe. 
Weinberger v. Insurance Co. of 
North America, 170 Mo. A. 266, 156 
SW 79. (2) Evidence of the agent’s 
knowledge, prior to the execution of 
the contract, that insured would not 
comply with the iron-safe clause, is 
admissible to connect with evidence 
that after the execution of the con- 
tract he had knowledge ‘that in- 
sured was: not complying with the 
provision. Riley v. American Cent. 
Ins. Co.,) 11.7) Mo. 7A. .229;,92 Sw 147: 
(3) To show estoppel of,insurer to 
de1y insured’s right to the insurance 
money because the property was 
owned by another, evidence that in- 
surer, when aware that the property 
was owned by such other, to whom 
the policy was payable as his in- 
terest might appear, directed proofs 
of loss to be made from the ‘books 
kept by such person, is admissible. 
Graham y. American F. Ins. Co., 48 
S32 Ch 195,926) SE 3231459 AmS R707: 
(4) Evidence held competent to show 
waiver by estoppel to assert laches 


This rule applies, for example, 
in regard to the waiver of a condition forfeiting the 
policy for nonpayment of the premium,®* or for 
allowing the building to be vacant or unoccupied. 
Parol evidence that insurer knew, when it delivered 
the policy, that there was other insurance outstand- 
ing has, been held admissible in some jurisdictions,°° 
Declarations of de- 
fendant’s agent made in the course of his employ- 
ment may be proved as tending to establish waiver.® 
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performance. of 


policy within. the time required 
therein, although incompetent. to 
show waiver of the conditions of the 
policy. Kimball v. Horticultural 
Fire Relief, 79 Or. 133, 154. RP) 578. 

[b] Evidence held inadmissible.— 
(1) Of an oral waiver of the clear 
space provision by defendant’s local 
agent, in the absence of an offer to 
show ratification by the company. 
Rife’ v. Lumber Underwriters, 204 
Fed. 32, 122 CCA 346 [rev on other 
grounds 237 U.S. 605, 35 (SCt 717, 59 
Ly eds-A14t]. (2), Whether insured, 
just before going to see an attorney 
after waiting a long time to hear 
from insurer’s adjuster, had received 
word from anyone that insurer was 
going to refuse to pay the policies 
is immaterial on the issues of con- 
ditions of the policies having been 
waived. Bakhaus v. Caledonian Ins. 
Comme MdeGiOy al Aw od Oe 

63. Sun Mut. Ins. Co. v. Dudley, 
65 Ark. 240, 45 SW 539; Melita v. 
Globe, etc., F. Ins. Co., 190 App. Div. 
778, 180 NYS 650; Pioneer Mfg. Co. 
Veeehoenix Assur, Co. c1 O6e Ne Cres: 


10 SE 1057; Philadelphia Fire As- 
soc. v. Masterson, (Tex. Civ. A.) 83 
Sw 49. 


fa] A nonwaiver contract, signed 
by insured after the loss, providing 
that any action taken, request made, 
or information received by insurer 
while investigating the cause cf the 
fire, the amount of loss or damages, 
or other matters relative to the 
claim, ‘shall not in any respect 
change, determine, waive, invalidate, 
or forfeit any of the terms, condi- 
tions, or requirements of the policy, 
or any of ihe rights whatever of 
any party thereto,” is admissible to 
show that there had been no waiver 
of forfeitures. Sun Mut. Ins. Co. vy. 
Dudley, 65 Ark. 240, 45 SW 539. 

[b] Evidence held inadmissible.— 
Where plaintiff relies on an agree- 
ment by the agent who’ wrote the 
policy to the effect that certain in- 
voices would be accepted by the 
company in lieu of an inventory re- 
quired by the policy, there is no error 
in' refusing to admit testimony to 
prove a limitation on the authority 
of the agent precluding him from 
making any valid waiver of such 
character, in the absence of any 
showing that insured had any knowl- 
edge. of such limitation. Philadel- 
phia Fire Asscec. v. Masterson, (Tex. 
Givi As)! S28 Siw? 749). 

64, Commercial F. Ins. Co. v. Mor- 
ris, 105 Ala. 498, 18 S 34; Moore v. 
Rockford Ins. Co., 90 Iowa 636, 57 
NW 597; Beaman vy. Agricultural 
Ins. Co., 59 N. Y. 521 [aff 2 Thomps. 
& C. 261]; East Texas F. Ins. Co. v. 
Perky, 5 Tex. Civ. A. 698, 24 SW 
1080. 

{al Previous dealings of insured 
with insurer’s agent are admissible 
to show a waiver of payment of a 
premium by the agent. Commercial 
F. ‘Ins. Co. v. Morris, 105 Ala. 498, 
18 S 34. 

[b] he extension of credit (1) 
by the company’s agent on a for- 
mer policy may be considered in con- 
nection with other evidence of waiver 
of payment of a premium _on_the 
policy sued on. Church v. La Fay- 
ette F. Ins. Co., 66 N. Y. 222; Bow- 
man vy. Agricultural Ins. Co., 59 N 


of plaintiff in failing to sue on his Y. 521 [aff 2 Thomps. & C. 261]. (2) 


[§ 744 


An offer of settlement. by defendant is admissible on 
the question of waiver, of such forfeitures as might 
be claimed by defendant for breach of promissory 
warranties and conditions subsequent;®? but such 
an offer is not competent to show a waiver by de- 
fendant of its right otherwise to defend an aetion 
on the policy.?°. 


Authority of an adjuster to waive 
conditions may be shown by in- 


surer’s admissions,“! but not by the adjuster’s own 


Where there was no intention to ex- 
tend credit and no expectation there- 
of, evidence of past dealings between 
the parties in respect to extending 
time is immaterial. Moore v. Rock- 
ae Ins. Co., 90 Iowa 636, 57 NW 

65. Quinsigamond Lake Steamboat 
Co. v. Pheenix Ins. Co., 172 Mass. 367, 
52 NE 531; Gordon v. St. Paul, F. & 
M. Ins. Co., 197 Mich. 226, 163 NW 


956;. Gold Issue... Min, etc. Conve 
Pennsylvania F. Ins. Co., 267 Mo. 
524, 184 SW 999; Steen v. Niagara 


BY eInss, (CO. SomeN= = Vie ol Dace ori ex 
297, 15 NYWklyDig 41 [aff 24 Hun 
139, 12 NYWklyDig 38 (aff 61 How 
Pr 144)]. 

[a]. Evidence held admissible.— 
(1) On the issues whether insurer 
gave. a vacancy” permission, or 
whether the vacancy conditions of the 
policy had been waived, and whether 
insurer was estopped to rely on 
them, evidence that insurer was a 
member of a local board of under- 
writers, authorized to fix minimum 
rates of insurance, and that the 
board determined that the property 
in question might be vacant a part 
of the year free of charge, is ad- 
missible, Quinsigamond Lake 
Steamboat v. -Phcenix Ins. Co., 172 
Mass. 867,52 INEb310 (2) eit seeds 
missible for~ plaintiff to show that 
defendant’s agent had knowledge 
when the policy was written that the 
premises were then vacant. Gordon 
Vi St. Paul Ba te Me nso... rom 
Mich. 226, 163 NW 956. 

[b] Evidence held inadmissible.— 
The insurance agent’s construction 
of the word ‘‘vacant” as used in the 
policy is inadmissible. Gordon v. 
St. Paul F. & M. Ins. Co., 197 Mich. 
226, 163 NW 956, 

66. Putnam v. Commonwealth Ins. 
Co:;, 4°-Wedi > 753," 18. Blatchf. 368 
Staats v. Pioneer Ins. Assoc., 55 
Wash.) 52,04 Pi tS: 

[a] A conversation between plain- 
tiff and defendant’s agent is admis- 
sible to show knowledge by the lat- 
ter of other insurance, although the 
conversation related to a prior sur- 
rendered policy. Putnam vy. Com- 
monwealth Ins. Co., 4 Fed. 753, 18 
Blatchf. 368. 

67. Batchelder v. Queen Ins. Co., 
135 Mass. 449. 

68. Southern States F. Ins. Co. v. 
Kronenberg, 196 Ala. 164, 74 S 63; 
Connecticut F. Ins. Co. v. Moore, 154 


Ky. 18, 156 SW 867, AnnCasl1914B 
1106; Gold Issue Min., ete, Co. v. 
Pennsylvania F. Ins. Co., 267- Mo. 


524, 184 Sw $99; Arnold v. Hartford 
F.. Ins. Co:,55 Mo. 'A. 149; Berry iv. 
Virginia State Ins. Co., 83 S. C. 18, 64 
SE 859. 

69. North River Ins. Co. v. Wal- 
ker, 161 Ky. 368, 170 SW .983; Stavi- 
now v. Home Ins. Co:, 43 Mo. A. 513; 
Gould v. Dwelling-House Ins. Co., 
134 Pa. 570, 19 A 798, 19 AmSR 717; 
Eberly v. Springfield F. & M. Ins. 
Co.,.51 Pa. Super. 474. 

Offers of compromise as evidence 
generally see Evidence §§ 347-351. 

70. North River Ins. Co. v. Wal- 
ker, 161 Ky. 368, 170 SW 988; Con- 
tinental Ins. Co. v. Cummings, (Tcx. 
Civ. A.) 95 SW_ 48. 

71, Georgia Home Ins. Co. v. Al- 
len, 119 Ala. 436, 24 S 399; Witmer 
v. Royal, Ins. Co., 68 Pa.:Super, 12. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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declarations.*? Where an officer of insurer contra- 
dicts plaintiff’s evidence of a waiver by such officer 
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. 


of other companies as to waiver of proofs of loss 
is inadmissible ;*! but it has been held competent to 


of a condition in the policy and he is not impeached, | show the usage of defendant in that regard in the 


it is not competent, for the purpose of corrobora- 
tion, to prove by him his general course of dealing 
and the extent and limit of his powers, as that he 
had never waived any such condition and had no 


authority so to do.78 
[§ 745] 
competent evidence is admissible 


establish an estoppel or a waiver as to notice and 
proofs of loss,’* or as to defects therein®® or the 
Thus, where it tends to 
show waiver, evidence is admissible as to the corre- 
spondence between plaintiff and defendant, or be- 
tween defendant and its authorized agent.7§ 
evidence is admissible as to defendant’s denial of 
liability and refusal to pay,’® or as to an offer by 
defendant’s adjuster to make a settlement.®® Usage 


time of service thereof.7é 


{a] QTilustration.— On an _ issue 
whether a breach of a condition was 
waived by an 
loss by the adjuster with knowledge 
of the breach, a letter of the insurer 
to a local agent, stating that the ad- 
juster had authority to settle the 
loss, is admissible. Georgia Home 
Ins. Co. v. Allen, 119 Ala.'436, 24 S 


399. 
72. Weusinkveld v. St. Paul F. & 
Co., 106 Iowa 229, 76 NW 


M., Ins. 
696. 

73. Adams v. Greenwich Ins. Co., 
MON YO eG. [attoo Elune 45s]. 

74, Ala.—Aachen, etc., F. Ins. Co. 
v. Arabian Toilet Goods Co., 10 Ala. 
A. 395, 64 S 635. 

Ida.—Southern 
Assoc. v. Hartford FE. Ins. Co., 
Ida. 712, 145.P 502. 

La.—St. Landry Wholesale Mer- 
cantile Co. v. Teutonia Ins. Co., 113 
MALO DSi Ot Vs) 9 Ole 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
W7_ A 378. 5 

Mo.—Exchange Bank v. Thuringia 
Ins. Co., 109 Mo. A. 654, 83 SW 534. 


Idaho Conference 


Nebr. — Morgenstern v. Insurance 
Co. of North America, 89 Nebr. 459, 
131 NW 969. 


N. Y.—Lang v. Eagle Fire Co., 12 
App. Div. 39, 42 NYS 539. 

75. Lewis v. Monmouth Mut. F. 
Ins. Co., 52 Me. 492; Kearney v. Se- 
curity Ins. Co., 67 Pa. Super. 179. 

[a] Admissions by an authorized 
agent of defendant aye competent 
evidence that defects in notice and 
proofs of loss were waived. Lewis 
vy. Monmouth Mut. F. Ins. Co., 52 Me. 
492. 

76, Sergent v. Liverpool, etc., Ins. 
Co., 155 N. Y. 349, 49 NE 935 [rev 
85 Hun 31, 32 NYS 594]; Dobson v. 
Hartford F. Ins. Co., 86 App. Div. 
115, 88 NYS 456 [aff 179 N. Y. 557 
mem, 71 NE 1130 mem]. j 
' [a] Defendant’s retention of 
proofs of loss for nine or ten days 
after they were served is some €vl- 
dence of a waiver of objection that 
they were not served in time. Dob- 
son v. Hartford F. Ins. Co., 86 App. 
Div. 115, 83 NYS 456 [aff 179 N. Y. 
557 mem, 71 NE 1130 mem]. : 

77, Hanover F. Ins. Co. v. Lewis, 
28 Fla. 209, 10 S 297; Citizens’ Mut. 
F. Ins. Co. v. Conowingo Bridge Co; 
113 Md. 430, 77 A 378. 

78. Ruthven v. American F. Ins, 
Co., 102 Iowa 550, 71 NW 574. 

79. Home Ins. Co. v. Sylvester, 
25 Ind. A. 207, 57 NE 991; Higson v. 
North River Ins. Co., 152 N. C. 206, 
67, SE 509; Continental Ins. Co. v. 
Chance, 48 Okl. 324, 150 P 114. 

[a] Corroborative: evidence.— 
Where evidence is introduced tend- 
ing to prove that defendant had de- 
nied liability within sixty days after 
the fire, a letter written by an ad- 
juster more than sixty days after 


(b) Notice and Proofs of Loss. 


investigation of the. 


vicinity.5? 


Defendant’s knowledge that plaintiff’s 
books and papers were destroyed is admissible as 
tending to corroborate other evidence that strict 
proofs of loss were waived.’* Where the policy pro- 


vides that waiver of any of its conditions must be 


Any 
which tends to 


[§ 746] 
So 


the fire, and tending to prove denial 
of liability within the sixty days al- 
lowed for making proof of loss, is 
admissible for the purpose of cor- 
roboration only. Continental Ins. Co, 
Ve uchances 48 Oki. .324,.150 P-Tt4, 
[b] Circumstances of denial.— 
Where a claim of waiver is predi- 


cated on an alleged denial of liabil- 


ity, defendant is entitled to show all 
the circumstances under which the 
denial was made. Pioneer Mfg. Co. 


Ve Phoenix Assur; Co.,, 106, N. C.-28, 
10 SH 1057. 

80. Manchester F. Assur. Co. v. 
Feibelman, 118 Ala. 308, 23 S 759; 


Downs v. Michigan Commercial Ins. 
Co., 157 Ill. A. 32; Exchange Bank v. 
Thuringia Ins. Co., 109 Mo. A. 654, 
83 SW 534; Gould v. Dwelling-House 


Ins: (Cox, at84Pa.095105, 29 ALN 7935. 19: 
AmSR 717. 
[a] Dlustrations.—(1) Testimony 


that the adjuster offered to pay less 
than the amount of the policy, and 
to stop all criminal proceedings 
against assured for arson, is admis- 
sible. Manchester F. Assur. Co. v. 
Feibelman, 118 Ala. 308, 23 S 759. 
(2) Evidence that an adjuster, prior 
to the expiration of the time for fil- 
ing the proof of loss, after investi- 
gating a loss, proposed to insured 
that if he would “knock off’? a speci- 
fied sum his claim would be paid, 
while insured claimed a loss of 
double the amount of the insurance, 
is not objectionable as evidence of 
a proposed compromise, but is ad- 
missible to show a waiver of the 
stipulation as to proof of loss. Ex- 
change Bank v. Thuringia Ins. Co., 
109 Mo. A. 654, 83 SW 534. : 

[b] Promise to pay loss.—Evi- 
dence that the adjuster, many months 
after the suit was brought, had 
promised that his company would 
pay the loss, is not admissible to 
establish a waiver. Hess v. Hanover 
BH, Ins, Go., 38 Pa: Super. 151. 

81. Phenix Ins. Co. v. Munger, 49 
Kan. £78, 30 EF 120, 33 AmSR 360. 

82. Phenix Ins. Co. v. Munger, 49 
Kanws178i0 30 bo 120,433. AmSE 360. 
But see Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 872 (where evidence of waiver 
of proof of loss by defendant in other 
cases was held properly rejected as 
immaterial). 


83. Sagers v. Hawkeye Ins. Co., 
94 Iowa 519, 63 NW 194. 
S400 Stee Paull hsetcs; Ins. Co. 


v. Penman, 151 Fed. 961, 81 CCA 151 
faff 216 U.S. 311, 30 SCt 812, o4.L. 
ed. 493]; Kentucky Vermillion Min., 
etc., Co. v. Norwich Union F. Ins. 
Soc., 146 Fed. 695, 77 CCA 121. 

85. St. Landry Wholesale Mercan- 
tile Co. v. Springfield F. & M. Ins. 
Co., 114 La. 1, 37 S 988; St. Landry 
Wholesale Mercantile Co. v. Teu- 
tonia Ins. Co., 113 La. 1053, 37. S 967. 

86. U. S.—Orient Ins. Co. v. 


in writing, parol evidence of such waiver is not ad- 
missible,** although it has been held that such a 
provision does not apply to notice and proofs of 
loss, and that parol evidence is admissible for the 
purpose of showing waiver thereof.%® 

h. Wrongful or Criminal Cause of Loss. 
On the issue of the negligent, willful, or criminal 
destruction of the property by insured himself, 
every circumstance which tends to prove that fact 
is ordinarily admissible in evidence;%* but evidence 
of circumstances which are too remote or otherwise 


Leonard, 120 Fed. 808, 57 GCA 176 
[certiorari den 187 U. S. 645, 33 SCt 
845, 47 LL. ed. 347]; Huchberger v. 
Merchants’ F. Ins. Co., 12 F. Cas. No. 
6,822, 4 Biss. 265 [aff 12 Wall. 164, 
20 L. ed. 364]. 


Ala.—Aachen, ete, F. Ins. Co. v. 
Arabian Toilet Goods Co., 10 Ala. A. 
395, 64 S 635. 


Ill.—Orient Ins. Co. v. Weaver, 22 
Tht Ager ty 27 , 

Iowa.—Pickens v. Milwaukee Me- 
Chante, oS Co., 179 NW 150; Names 
v. nion Ins. Co., 104 Iow 2 
NW ode. a 612, 74 

La.—Wightman vy. Western M. & 
F. Ins. Co., 8 Rob. 442; Regnier v. 
Louisiana State M. & F. Ins. Co., 12 
fai 336. 

Mass.—Todd v. Traders’, ets., Ins. 
Co., 230 Mass. 595, 120 NE 142. 

Mich.—Barnett v. Farmers’ Mut. 
B. Ins. Co., 115 Mich. 247, 73 NW 372. 

N. H.—Huckins v. Peoples’ Mut. 
Ee sInsx¢Co. polls N: Els 238s 

Or.—Portland First Nat. Bank v. 
Philadelphia Fire Assoc., 33 Or. 172, 
5OUP SD 68).53. 8. 

Tex.— Mott v. Spring Garden Ins. 
Co., (Civ. A.) 154 SW 658; Joy v. 
Liverpool, etc., Ins. Co., 32 Tex. Civ. 
A. 433, 74 SW 822; Kelley-Goodfel- 
low Shoe Co. v. Liberty Ins. Co., 8 
Nex, <CivewA.. 22,7; 528) War lod. 

Wash.—McWilliams v. Cascade F. 
& M. Ins. Co., 7 Wash. 48, 34 P 140. 

Wis.—Agnew v. Farmers’ Mut. 
Protective F. Ins. Ca., 95 Wis. 445, 
70 NW 554. 

[a] Circumstantial evidence held. 
admissible.— (1) That plaintiff ob- 
jected to the local authorities in- 
vestigating the fire. Mott v. Spring 
Garden Ins. Co., (Tex. Civ. A.) 154 
SW 658. (2) The conduct of plain- * 
tiff, and his appearance and state- 
ment in respect to the tracks run- 
ning from the fire to his house, and 
his motive for burning the property. 
Agnew v. Farmers’ Mut. Protective | 
I. Ins. Co., 95 Wis. 445, 70 NW 554, 
(3) A witness may testify that plain- 
tiff asked him to set fire to a build- 
ing in which plaintiff had no inter- 
est, where another witness testifies 
that plaintiff first asked him to set 
fire to such building, and then asked 
him to set fire to the insured prem- 
ises. Kelley-Goodfellow Shoe Co. y. 
Liberty Ins, Co.,.8 Tex. Civ. A. 227%. 
28 SW 1027. (4) Where the defense 
is that the burning was the result 
of a conspiracy, letters written by 
insured to his cocor.spirator, after 
he knew that the crime was known, 
showing an anxiety that the cocon- 


spirator should secretly leave his 
employment and go to _ insured’s: 
home, and offering him a_ position, 


are admissible. Joy v. Liverpool, 
ete; ins: (Co. 32, Dex. Civ sA. 4335 14 
SW 822. (5) The fact that insured, 
in setting fire to grass on his own 
premises without a permit, violated 


\ 
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irrelevant or immaterial .is inadmissible.’? 
dence is admissible which tends to show a possible 
motive for insured to destroy the property.’® 
it has been held that evidence that insured’s hus- 
band or wife®® or agent °° willfully burned the 
The failure of plaintiff to 
testify in explanation of the origin of the fire in a 
criminal prosecution against him for burning the 


property is irrelevant. 


a statute may be considered as evi- 
dence of his negligence. Todd v. 
‘Draders), ete; Ins. Coy” 230.) Mass. 
595, 120 NE 142. (6) Where insurer 
set up that insured had burned the 
property, evidence of the value of 
the property was admissible. 
Aachen, ete. F. Ins. Co. v. Arabian 
Toilet Goods Co., 10 Ala. A. 395, 64 
S 635. 

{b] Expert testimony.— (1) The 
opinion of skilled firemen that a fire 
was not such as would naturally re- 
sult from the burning of insured’s 
stock of goods without the aid of 
nore inflammable matter, and that 
the fire would not have spread to 
the upper floor as rapidly as it did, 
or have forced open iron doors and 
shutters in the building, if it had 


been burning from natural causes, , 


is admissible. Portland First Nat. 
Bank v. Philadelphia Fire Assoc., 33 
Or. 172, 50 P 568, 53 P 8. (2) Where 
there is evidence that the fire which 
destroyed insured’s stock of goods 
would not have burned as it did 
without the aid of more inflammable 
substance, and that no odor was 
emitted from the burning, testimony 
of a druggist that there are odorless 
inflammable substances which could 
have been placed over the goods is 
admissible. Portland First Nat. 
Bank v. Philadelphia Fire Assoc., 
supra. 

s7eU. S-—Royal Ins: Co. v. ‘Tay- 
lor, 254 Fed. 805, 166 CCA 251. 

Ark.—Chunn vy. London, ete. F. 
Ins. Co., 124 Ark. 327, 187 SW 307. 

Colo.—Farmers’ Alliance Mut. F. 
Ins. Co. v: Trombly, 17 Colo. A. 513, 
69 P 74. F 

Ga.—Queen Ins. Co. v. Van Giesen, 
136 Ga. 741, 72 SH 41. 

T11.—Cottam Vie National Mut. 
Church Ins. Co., 209 Ill. A. 404; Co- 
lonial Mut. F. Ins. Co. v. Ellinger, 
Ae At 3 02: : 

Iowa. — Goodwin v. Merchants’, 
ete., Mut. Ins. Co., 118 Iowa 601, 92 
NW 894. 

Mich.—Farmers’ Mut. F. Ins. Co. 
v. Gargett, 42 Mich. 289, 3 NW_954. 

Minn.—Schornak v. St. Paul F. & 
M. Ins. Co., 96 Minn, 299, 104 NW 
1087. 

N. M.—Palatine Ins. Co. v. Sante 
Fé Mercantile Co., 13 N. M. 241, 82 
P 363. 

Or.—Portland First Nat. Bank v. 
Commercial Union Assur. Co., 33 Or. 
AS Nohie) 1 810505 

Tex.—Phcenix Ins. Co. v. Padgitt, 
(Civ. A.) 42 SW 800; Northern As- 
SUMP COwiVes Samuels PL e Tex). Civica, 
417, 33 SW 239. 

{a] Circumstantial evidence held 
inadmissible.—(1) That one employed 
by insured had a reputation of be- 
ing an incendiary. Portland Yirst 
Nat. Bank v. Commercial Union As- 
Sire COMMOS MON. 455 1b an ME aeLO OU hee # Cay), 
That a certain person feared in- 
sured, and appealed to the officers 
for protection, and believed he 
would burn the block. Phcenix Ins. 
Co. Vv. Padgitt;- (rex: 'Civ."A:.) 42 Sw 
800. (3) Statements made by plain- 
tiff before the fire to the effect that 


he was going away, and subsequent’ 


statements as to why he went, and 
where he was on the night of the 
fire: we barmens: Mure. inst Coury, 
Crampton, 438 Mich. 421, 5 NW 447, 
(4) Testimony of a fireman that he 
discovered a box of paper. in which 
were some partly burned matches, in 


FIRE INSURANCE 


Evi- ] property is not 


But 


property.°” 
of plaintiff that 


the burning building. 
Merchants’, etc., Mut. Ins. Co., 118 
Iowa 601, 92 NW 894. (5) A re- 
ported hearsay statement of one of 
the arbitrators that plaintiff’s case 
was ‘loaded,” Goodwin v. Mer- 
ehants),-wete, | Mut. ins<Col supra. 
(6) Where insurer claims that the 
property was burned as a result of 
a conspiracy between insured and 
one who fired the property, the lat- 
ter’s confession is not admissible 
against insured on the theory that 
he was an accessary to the burning. 
Royal Ins. Co. v. Taylor, 254 Fed. 
8055) 166) (CCAS 1251. (C7) se Lestimony. 
that for about a week before the fire 
witness had seen plaintiff and a cer- 
tain man at the building every day, 
and that on the night of the fire the 
man came to witness’ house, and 
asked for a bucket of water, stating 
that a lamp had exploded and set 
fire to his house is immaterial in 
the absence of anything to show that 
the building referred to was plain- 
tiff’s building, or that the lamp was 
exploded intentionally, or that plain- 
tiff, was an accessary to the man’s 
acts, or in any other way connected 
with the fire. Farmers’ Alliance 
Mut. F. Ins. Co. v. Trombly, 17 Colo. 
A: 613;-69 P74. 

{b] Gther fires.—Proof of fires 
other than the one forming the basis 
of the suit is not competent. Queen 
Ins. Co. v. Van Giesen, 136 Ga. 741, 
72 “Shiai Colonial. Mut. By Insi Coy 
Vv. Ellinger, “112-211. Av 302. 

[ec] Strange conduct. — Evidence 
that insured, by his strange conduct, 
impressed the community with a be- 
lief that he would set fire to the 
town, is inadmissible. Phcenix Ins. 
Co. v.' Padgitt, (Tex. Civ. A.) 42 SW 
800. 

ss. U. S.—Meily v. London, etc., 
F. Ins. Co., 142 Fed. 873 [aff 148 Fed. 
683, 79 CCA 454]. 

Mich.—Barnett v. Farmers’ Mut. 
F, Ins. Co., 115 Mich. 247, 73 NW 
372. 

Or.—Portland First Nat. Bank v. 
PhilacGelphia Fire Assoc., 33 Or. 172, 
50 P 568, 58 P 8. : 

Tex.—Dwyer v. Continental Ins. 
Co., 63 Tex. 354; Mott v. Spring Gar- 
den Ins. Co., (Civ. A.) 154 SW 658; 
Philadelphia Underwriters Agency v. 
Brown, (Civ. A.) 151 SW 899. 

W. Va.—Deitz v. Providence-Wash- 
ington Ins. Co., 33 W. Va. 526, 11 SH 
50, 25 AmSR 908. 

Wis.—Agnew v. Farmers’ Mut. 
Protective F. Ins. Co., 95 Wis. 445, 
70 NW 554. : 

[a] Evidence held admissible.— 
(1) Evidence of trouble in plaintiff’s 
family, his separation from his wife, 
and disputes between them as to 
property matters is admissible as 
tending to prove motive. Barnett v. 
Farmers’ Mut. F. Ins. Co., 115 Mich. 
247, 73 NW 3872. (2) Evidence as to 
the existence of a mortgage on the 
property is admissible as tending to 
show a motive. Philadelphia Un- 
derwriters Agency v. Brown, (Tex. 
Give Aly ipl Swi 899; (3) Where 
plaintiff testified to the value of the 
property, including the house on 
which he sought to recover insur- 
ance, evidence of the value of the 
lot alone is properly admitted as 
tending to show that plaintiff con- 
sidered the house of little value, and 
thus show a motive for burning it. 
Mott v. Spring Garden Ins. Co., (Tex. 


Goodwin v.) Civ. A.) 154 SW 658. 
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competent evidence for defendant 


in an action on the policy.®! 

On behalf of plaintiff circumstantial evidence is 
admissible to refute the charge that insured wrong- 
fully or willfully caused the destruction of his 
Thus, evidence is admissible on behalf 


defendant had made strenuous ef- 


forts to convict plaintiff of arson;°? or that the 


i (4) Although 
the pleadings admit that insured sus- 
tained a loss in excess of the insur- 
ance, yet, as a motive for incen- 
diarism, insurer may show that the 
property was undesirable, as being 
an old stock of goods. Portland 
First Nat. Bank v. Philadelphia Fire 
Assoc., 33 Or. 172, 50 P 568, 53 P 8. 

[b]_ The fact of plaintifi’s pov- 
erty is irrelevant.—Deitz v. Provi- 
dence Washington Ins. Co., 33 W. Va. 
526, 11 SE 50, 25 AmSR 908. 

89. Plinsky v. Germania F. & M. 
Ins. Co., 32 Fed. 47; Walker v. Phe- 
nix _ Ins-—Cos. 625 Mo-7A.2092 

90. Henderson v. Western M. & 
Eins. Coy 10) Roby suas), 1645.49 
AmD 176. 

91. Orient Ins. Co. v. Moffatt, 15 
has ak A. 385, 39 SW 10138. 

ailure to _ testif. enerall see 
Evidence § 57. Pails if 

£2. lowa.—Names v. Union Ins. 
Co., 104 Iowa 612, 74 NW 14. 

t ree eee an Ohio German F. 

NSS Co;, ich: 187) 12 5 
24 LRANS 802. et 

N. M.—Palatine Ins. Co. v. Santa 
Fe Mercantile Co., 183 N. M. 241, 82 
Pes63. 

N. Y.—Storm vy. Phenix Ins. Co., 
15 NYS 281 [aff_138 N. Y. 656 mem, 
31 NE 625 mem]. 

Pa.—Klein vy. Franklin Ins. Costs 
Pasw247, 

Tex.—Orient Ins. Co. v. Moffatt, 
Los Tex: - CinzsvAr SS 5an39 eG Wen el Ona) 
Pheenix Assur. Co. v. Stenson, (Civ. 
A.) 63 SW 542. 

Wis. — Knopke v. Germantown 
Farmers’ Mut. Ins. Co., 99 Wis. 289, 
74 NW 795. 

_ fa] Ilustrations.— (1) Where it 
is charged that insured had set fire 
to his property, it may -be shown 


that insurea€ was at the time in the . 


last stages of consumption. Orient 
Ins. Co. v. Moffatt; 15 Tex. Civ. A. 
385, 39 SW 1013. (2) Where defend- 
ant claims that plaintiff’s president 
set the fire, and introduces evidence 
as to plaintiff’s financial condition, 
evidence by plaintiff as to the value 
of his assets at the time of the fire 
is admissible to rebut the presump- 
tion of-fraud; Palatine, Ins, Coy: 
Sante Fe Mercantile Co., 183 N. M. 
241, 82 P 363. (3) It is not error to 
admit evidence as to fires caused by 
an arc lamp in the insured premises 
previous to the destruction thereof. 
Pheenix Assur. Co. v. Stenson, (Tex. 
Civ. A.) 68 SW 542. (4) Where the 
defense is that the building had been 
set on fire by plaintiff, it is not 
prejudicial to defendant to permit a 
witness for plaintiff to state that he 
had heard it said that he, the wit- 
ness, had burned the_ property. 
Names v. Union Ins. Co., 104 Iowa 
612, 74 NW 14. 

{b] Evidence held inadmissible.— 
(1) Evidence that insurer had had in- 
sured discharged from various posi- 
tions of employment is irrelevant. 
Phoenix Assur. Co. v. Stenson, (Tex. 
Civ. A.) 63 SW 542. (2) Evidence 
that plaintiff lost money in the fire, 
as showing want of motive to set 
the fire, is properly excluded, in the 
absence of an offer to show that the 
amount lost was considerable. 
Knopke v. Germantown Farmers’ 
eh Ins. Co., 99 Wis, 289, 74 NW 

re) 


93. Phoenix Assur. Co. v. Sten- 
son, (Tex. Civ. A.) €3 SW 542. 


ne 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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destruction was to insured’s disadvantage as by 
reason of uninsured property being destroyed;%4 
and it has been held admissible for insured to intro- 
duce evidence of his good character.2° But evidence 
that no one has been indicted is not admissible as 
tending to disprove the charge of incendiarism,%* 
nor is plaintiff’s acquittal in a criminal prosecution 
against him for burning the property evidence in 


his favor.%7 
[$ 747] 
—(1) In General. 


of the policy.%8 


goods where there is no inventory 


94. Menk v. Home Ins. €o., 76 
Cal. 50, 14 P 837, 18 P 117, 9 AmSR 
158; Farmers? Mut. FE. Ins. Co. v. 
earapion, 43 Mich. 421, 5 NW 

95. Spears v. International Ins. 


Co., 1 Baxt. (Tenn.) 370. 
96. Liverpool, etc., Ins. Co. v, Joy, 
2 On exo ClVi-tA, Glo. 162 SiVWino 46,0164 


SW 786. 

97. Cottam v. National Mut. 
WhurcheHInss Co08209 dil AL 2404 
64 Tex. 


‘Crescent Ins. Co. v. Camp, 


521. 

98. Ala.—Southern States F. Ins. 
Seat Kronenberg, 199 Ala. 164, 74 

Ill.—Retail Merchants Assoc. Mut. 
ah riSweCOn vine COx sh Seon Dl? OAL 

Iowa.—Names v. Union Ins. 
104 Iowa 612, 74 NW 14. 

Kan.—Amusement Syndicate Co. v. 
Prussian Nat. Ins. Co., 85 Kan. 367, 
116 P 620. 

La.—Hart v. Springfield F. & M. 
Ins. Co., 186 La. 114, 66 S 558. 

Me.—Cole v. North British Mer- 
;cantiles ins. Co.,, 113) Me.) 5112, "95. A 
217: 

Minn.—Knox-Burchard Mercantile 
‘Co. v. Hartford F. Ins. Co., 129 Minn. 
292, 152 NW 650. 

N. Y.—National Filtering Oil Co. 
v. Citizens’ Ins. Co., 106 PYRO a0. 
13 NE 337, 60 AmR 473, 27 NYWkly 
Dig 232; Savage v. Corn Bxch. E., 
SLC INS. OO, lt EN. Ys Super ele Late 
S6UN. Yo 655;-2 Transer: A. 122]. 

Philippine.—Galian v. State Assur. 
‘Co., Ltd., 29 Philippine 413. 

Tex.—Phcenix Ins. Co. v. Moore, 
(Civ. A.) 46 SW 1131. 

Va.—Phcenix Ins. Co. v. Shulman 
Co., 125 Va. 281, 99 SE 602. 

[a] Value of insured’s interest.— 
Where by express provisions the in- 
terest of insured was the original 
cost of improvements at a certain 
date, less monthly decreases named 
and deductions for depreciation, and 
insurer was not liable beyond the 
actual cash value of the property at 
the time of the loss, testimony tend- 
ing to show the cash value of in- 
sured’s interest in the improvements 
at the time of the fire is admissible. 
Pheenix Ins. Co. v. Shulman Co., 125 
Va. 281, 99 SE 602. 

{[b] Removal of property.—Where 
the company claims that plaintiff 
had removed some of his property 
from the insured building before the 
fire, it is competent to ask a witness 
who had visited the house two or 
three weeks before the fire, and also 
‘on the evening of the fire, if he 
noticed anything to indicate that 
“there was less property in the house 
on his last visit. Names v. Union 
Ins. Co,, 104 Iowa 612, 74 NW 14. 

99. Retail Merchants Assoc. Mut. 
MHS COm Ve OOxe Los ill A. 14) 


CO: 


i, Extent of Loss; Amount of Damages 
Any competent evidence is ordi- 
narily admissible which tends to show the extent of 
the loss which plaintiff has sustained by reason of 
the fire and is entitled to recover under the terms 
Thus, evidence other than books 
of account and a formal inventory is competent as 
to the amount of loss to the contents of a store;%° 
and a general usage among insurance adjusters as 
to the method of estimating loss on retail stocks of 
and no books of 
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on hand. 


to consider. 


Ellsworth v. AXtna Ins. Co., 11 NE 
355, 1 Silv. A. 382, 26 NYWklyDig 53; 
Lavenstein v. Hartford F. Ins. Co., 
(Va.) 101 SE 381. 

Inventories, books of account, and 


invoices see infra § 748. 
1. Sherlock v. German-American 
insae ConsecieeADDss Diva Se 47. INOS 


315 [aff 162 N. Y. 656, 57 NE 1124]. 
‘ Usage as affecting contract of fire 
insurance sce Customs and Usages 
§§ 47, 73. 

2. Lambert v. Smith\ 14 F. Cas. 
No. 8,028, 1 Cranch C. C. 361; Good- 
win v. Merchants’, etc., Mut. Ins. 
Co., 118 Iowa 601, 92 NW 894; Penn- 


Sylvania Ke -Inss (Cov wv. Kittle, 39 
Micha sl. 
8. Townsend v. Merchants’ Ins. 


Co., 45 HowPr (N. Y.) 501 [aff 56 
N. “Y. 655 mem]. 

4. Schlesinger v. Springfield F. & 
Means: (Conn ose N. Yen supers dl2, 89 
NYS 727. 

5. Fla.—Hanover F. Ins. 
Lewis, 28 Fla. 209, 10 S 297. 

Mo.—Jones v. Orient Ins. Co., 184 
Mo. 402, 171 SW 28. 


COLn Ve 


N. Y.—Sherlock v. German-Ameri- ‘ 


man Ins. Co., 21 App. Div. 18, 47 NYS 
$15 [aff 162 -N. Y. 656, 57 NH 1124]. 

Pa.—Cummins v. German-American 
ins. (©o,0 1924 Pargs595) 4a: A tL OU6: 

Va.—National Union EF. Ins. Co. 
v. Burkholder, 116 Va. 942, 83 SE 
404. 

[a] Replacing damaged parts of 

automobile.—In action on a policy 
on a practically new automobile, 
testimony of the cost of replacing 
damaged parts is not objectionable 
because the witness estimated such 
cost at the cost of new parts, with- 
out deduction for depreciation. Jones 
v. Orient Ins. Co., 184 Mo. A. 402, 
171 SW 28. 
Remoteness.—On a question 
of what it would have cost to re- 
build an insured building at the date 
of its destruction, evidence of what 
it would cost two years later is ad- 
missible. Cummins v. German- 
American Ins. Co., 192 Pa. 359, 48 A 
1016. 

{c] An unverified estimate of the 
cost of replacing the property, made 
by a person since deceased, is ad- 
missible. Hanover F. Ins. Co. v. 
Lewis. 28 Fla. 209, 10 S 297. 

6 Phoenix Ins. Co. v. Copeland, 
86 Ala. 551, 6 S 1438. 4 LRA 848. 

7, Northwestern Mut. L. Ins. Co. 
v. Sun Ins. Office, 85 Minn. 65, 88 
NW 272; Philadelphia Fire Assoc. v. 


Strayhorn, (Tex. Commn. A.) 211 
SW 447. 
8. Northwestern Mut. tl. Ins. Co. 


v. Sun Ins. Office, 85 Minn. 65, 88 NW 
272: Royal Ins. Co. v. McIntyre, 90 
Tex. 170, 37 SW 1068. 59 AmSR 797, 
35) RAY 672)" [rev ‘(Civ.. A.) 384° SW 
669]; Philadelphia Fire Assoc. v. 
Strayhorn, (Tex. Commn. A,) 211 
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account is admissible.t| But evidence is inadmissible 
as to the basis on which another company carrying 
imsurance on the same property had settled for the 
loss,? nor is evidence of a usage of a hmited number 
of persons in a similar business admissible to dis- 
credit plaintiff’s testimony as to the amount of stock 
A witness cannot base his estimate of the 
loss on a caleulation of such facts only as he chooses 


Cost of rebuilding or restoring. Evidence as to 
the cost of rebuilding or replacing the property is 
competent as to the extent of the loss,® especially 
where the policy provides that the cost of rebuild- 
ing shall constitute a limit to the amount of recov- 
ery.° On the question of total loss, evidence is ad- 
missible as to the value of the remaining parts of 
the building,’ or as to the cost of rebuilding, using 
such parts, or building entirely anew,’ unless the 
reconstruction is on a different and more expensive 
plan than the original.® 


But testimony of a witness 


SW 447; Citizens’ Sav. Bank, etc., 
Co. v. Fitchburg Mut. F. Ins. Co., 87 
V€23,. 86, A. 1056: 

[a] Rule applied.—(1) Where a 
wall of a building has been bolted 
to a similar one of an adjoining 
building, thereby making a double 
wall, it is proper to show, as bear- 
ing on the question of total loss, 
that the double wall remaining was 
not suitable to be utilized, in place, 
in restoring both buildings. North- 
western Mut. L. Ins. Co. v. Roch- 
ester German Ins. Co., 85 Minn. 48, 
88 NW 265, 56 LRA 108. (2) Where 
insured claims a total loss of its 
building, but had used some of the 
Standing walls and the fixtures, evi- 
dence that they were practically 
worthless and had been used to ex- 
pedite the reconstruction, as to the 
difficulty of rebuilding, the expense 
of shoring the walls and the settling 
of the floors is admissible as bear- 
ing on the claim of a total loss. 
Citizens’ Sav. Bank, etc., Co. v. Fitch- 
burs. Mut. EB. Ins. Co... 87) Vita cow oo 
A 1056. (3) Evidence is admissible 
as to the cost of removing the débris, 
including coverings to protect ten- 
ants and the general public. Citi- 
zens’ Sav. Bank, etc., Co. v. Fitch- 
burg Mut. F. Ins. Co., supra. 

{b] In KEentucky, (1) under St. 
§ 700, where the question is whether 
there had been a total loss, it is 
proper to admit testimony in detail 
as to what would be necessary to 
restore the building. Hartford F. 
Ins. Co. vi Bourbon County Ct., 115 
Ky. 109, 72 SW 7389, 24 KyL 1850. 
(2) But testimony as to the cost of 
replacing the building is not ad- 
missible. Hartford EF. Ins. Co. v. 
Bourbon County Ct., supra; Palatine 
Ins Co. v. Weiss, 109 Ky. 464, 59 SW 
509, 22 KyL 994. 

{c] In Massachusetts, under the 
provision of the standard form of 
fire insurance policy (St. [1907] c 576 
§ 57). that “if buildings ALS 
totally destroyed by fire, the com- 
pany shall not be liable beyond the 
actual value of the insured property 
at the time of the loss or damage,” 
if the insured property is a “total 
loss,” arbitrators may refuse to take 
into account loss caused to insured 
by the tearing down of a part of 
the walls by municipal authorities 
at the expense of insured, or by in- 
sured on the order of such authori- 
ties, and an increased cost of re- 
building due to the fact that under 
the building laws insured must use 
more expensive materials. Second 
Soe. of Universalists v. Royal Ins. 
Co., Ltd., 221 Mass. 518, 109 NE 384, 
AnnCasi917E 491. 

9. Citizens’ Sav. Bank, etc., Co. v. 
Pitchburs Mut. BY Ins! Cou 87 Viti 
23, 86 A 1056. 

{a] Thus, where insured claims a 
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that he would be willing to rebuild the property for 
a certain amount is incompetent since what he is 
willing to do at the time of the trial is not a test 


of the amount of the loss.?° 


[§ 748] (2) Inventories, Books of Account, and 
Where the question is as to the amount 


Invoices. 
or extent of the loss of a stock 


and books showing the amount of goods on hand 
at the time of the fire are not available,++ evidence 
is admissible as to such amount as shown by a prior 
inventory or list of the property, the goods bought 
after that time and before the sale, and the amounts 


total loss, and the interior of the 
newly built part is constructed on an 
altogether different plan and is more 
expensive than the part burned, evi- 
dence as to the amount expended by 
insured in rebuilding is not admis- 
Sible to determine the value of the 
unburned part of the building. Citi- 
zens’ Sav. Bank, etc., Co. v. Fitch- 
burg Mut. F. Ins. Co., 87 Vt. 23, 86 
A 1056. 

10. Caraher v. Royal Ins. Co., 63 
Hun 82, 17 NYS 858 [aff 136 N. Y. 
645, 32 NE 1015]. 

11. Scottish Union, ete., Ins. Co. 
v. Keene, 85 Md. 263, 87:A 33; Cohen 
v. Sun Ins. Office, 198 N. Y. 140, 91 
NE 265. 

12. U. S.—Aitna Ins. Co. v. Weide, 
9 Wall. 677, 19 L. ed. 810. 

Ga.—Scottish Union, ete., Ins. Co. 
v. Stubbs, 98 Ga. 754, 27 SH 180; 
wae He nis. Co: v.. Carruei, 41 Ga, 

Ill.— Case v. Hartford F. Ins. Co., 
tet A O06; 

Ind. T.—Liverpool, ete., Ins. Co. v. 
Kearney, 2 Ind. T. 67, 46 SW 414. 

Iowa.—Read v. State Ins. Co., 103 
Iowa 307, 72 NW 665, 64 AmSR 180. 

Kan.—German Ins. Co. v. Ams- 
baugh, 8 Kan. A. 197, 55 P 481. 

Ky.—Western Assur. Co. v. Ray, 
105 Ky. 523, 49 SW 326, 20 KyL 1360. 

Md.—Scottish Union, ete., Ins. Co. 
v. Keene, 85 Md. 263, 37 A 33. 

Minn.—Levine v. Lancashire Ins. 
Co., 66 Minn. 138, 68 NW 855. 

Mo.—Kahn v. London Assur. Corp., 
187 Mo. A. 216, 173 SW 695. 

N. Y.—Cohen v. Sun Ins. Office, 
198 N. Y. 140, 91 NE 265; Machin 
v., Lamar F. Ins. Co., 90. N. Y. 689: 
Wallach v. Commercial F. Ins. Co., 
12 Daly 387 [aff 98 N. Y. 634 mem]. 

Pa.— West Branch Lumberman’s 
Exch. v.. American Cent. Ins. Co., 
183 Pa. 366, 38 A 1081 [aff 9 Pa. Dist. 
363]; Allegheny Ins. Co, v. O’Han- 
lon, 1 Walk. 359. 

Tex,-—-Orient Ins. Co. v. Moffatt, 
Top bexs Civ.cA, 335, .39.SWw 10L8- 

Can.—Anglo-American F. Ins. Co. 
v. Hendry, 48 Can. S. C. 577 [aff sub 
nom. Strong v. Crown F. Ins. Co., 29 
ie L. 33, 4 OntWN 1319, 18 DomLR 

[a] MTlustration.—Where most of 
insured’s books of account were de- 
stroyed by the fire, but he had pre- 
served an inventory of stock on hand 
a few months previous, and has ob- 
tained duplicate bills of purchases 
between that date and the time of 
the fire, it is error to refuse te per- 
mit him to refer to those documents 
and memoranda of sale, and to state 
the amount of goods on hand at the 
time of the inventory and approxi- 
mate the loss, the object being to 
establish approximately the stock on 
hand at the time of the loss by work- 
ing from the inventory, by adding the 
purchases and deducting the sales. 
Cohen v. Sun Ins. Office, 198 N. Y. 
140, 91 NE 265. 

[b] Invoices of purchases prior 
to the last stock taking need not be 
produced, where duplicate copies of 
invoices of goods purchased between 
the last stock taking and the time 
of the fire, as well as copies of the 
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of merchandise, 


stock taking itself, are introduced. 
Anglo-American F. Ins. Co. v. Hen- 
dry, -48. CanssSs CC. 2547, 15, Domi 
832, 50.,.Canld, Wb fafh sub » nom, 
Strong v. Crown F. Ins. Co., 29 Ont. 
men” 4 OntWN 1319, 13 DomLR 

13. Fisher v. Crescent Ins. Co., 33 
Fed. 544; German Ins. Co. v. Ams- 
bau hy span AG ho pg Dom Acie: 
Levine v. Ianecashire Ins. Co., 66 
Minn. 138, 68 NW 855; lavenstein v. 
pie a KF, Ins. Co., (Va.) 101 SE 

31. 

[a] Daybooks, ledgers, and other 
books of account (1) kept in the 
usual course of business, showing the 
amount and value of the goods, are 
competent evidence, when properly 
verified or authenticated. Avtna Ins. 
Gor va Weide, 9 Wall. sGU. S:) 67 Tea Lo 
L. ed. 810; Levine v. Lancashire Ins. 
Co., 66 Minn. 188, 68 NW 855. (2) 
Where insured shows the manner of 
keeping his account of stock and 
making inventories, and shows the 
amount of stock as it appeared by 
these accounts, and testifies he be- 
lieves them to be correct, they are 
competent evidence. Fisher v. Cres- 
cent Ins. Co., 33 Fed. 544. 

{b] Books prior to last inventory. 
—In an action on a policy on a stock 
of goods requiring insured to take 
an inventory and keep books show- 
ing the business transacted from the 
date of the inventory, insured is not 
required to show profits for a year 
preceding the taking of an inventory 
by books for such period, but may 
establish such profits by any com- 
petent evidence. Lavenstein v. Hart- 
ford F. Ins. Co., €Va.) 101 SE 331; 
Lavenstein v. Hartford F, Ins. Co., 
125 Va:./191, 99 SE 579. 

14. U. S.—Aatna Ins. Co. v. Weide, 
9 Wall. 677, 19 L. ed. 810. , 

Pla Dixieih.. Ans) uCots ve. eilts- 
borough Dry Goods Co., 77 Fla. 250, 
81 S 446. 

Ga.—Scottish Union, etc., Ins. Co. 
v. Stubbs, 98 Ga. 754, 27 SE 180. 

Kan.—German Ins. Co. v. Ams- 
baugh, 8 Kan. A. 197, 55 P 481. 

N. Y.—Ellsworth v. 4Stna Ins. Co., 
11 NE 355, 1 Silv. A. 382, 26 NYWkly 
Dig 33. 

Pa,— West Branch TLumberman’s 
Foxch. v. American Cent. Ins. Co., 183 
Pa. 366, 38 A.1081, 42 WklyNC 6. 

Philippine.—Chuco v. Yorkshire F., 


etc., Ins. Co., 14 Philippine 346. 
Tex.—Delaware Ins. Co. v. Hill, 
(Civ. A.) 127 SW 283; Phenix: Ins. 


Co. v. Padgitt, (Civ. A.) 42 SW 800. 

Ont.—Strong v. Crown F. Ins. Co., 
99 Onts ALieo ee 4 es ONEWING aol oO, ous 
DomLR 686 [aff sub nom. Anglo- 
American F. Ins. Co. v. Hendry, 48 
Gan S.%Ce 517%, e154 DomLRe 8325 10 
CanLJ 75]. 

[a] Mlustrations.—(1) Where an 
inventory taken several months after 
the issuance of a policy is shown to 
be correct, it is admissible, in con- 
nection with other evidence, to show 
the property on hand at the time of 
the fire, especially where bad faith 
is charged against insured in that 
he fraudulently presented a fictitious 
inventory as to items and value as 
a basis of settlement after loss. 


~ [§§ 747-748 


received on sales in the meantime.!2 For this pur- 
pose it is competent to introduce, in connection with 
other evidence, books of account kept in the usual 
course of business and duly verified or authenti- 
eated,!* or an inventory or list of the property 
made some time before the fire, where it is properly 
verified and authenticated,‘* and properly supple- 
mented by proof that the listed articles, or many of 
them, were in the building at the time of the fire,!® 
and provided the inventory is kept in the manner 
prescribed by the policy.*® But it is not competent 
to prove such faets by testimony as to the contents 


Delaware Ins. Co. v. Hill, (Tex. Civ. 
A.) 127 SW 283. (2) Evidence of a 
stock-taking four months previous 
to the fire is admissible where there 
is nothing to throw doubt on the 
bona fides or accuracy of such rec- 
Ord) Strong, Vo Crownesh ans aoe 
29 Ont. L. 33, 4 OntWN -1319, 13 
DomLR 686 [aff sub nom. Anglo- 
American F. Ins.,Co. v. Hendry, 48 
Can, S.-C. biijeLb) DomlR: 832.250 
CanLJ 75]. (3) In an action on a 
policy, tried many years after'a fire, 
where plaintiff is embarrassed in his 
proof by reason of the burning of 
memoranda and other papers as well 
as by the lapse of time, an original 
inventory of goods purchased less 
than a year before the fire, contain- 
ing a list of articles purchased with 
the cost price, made up by the buyer 
and seller at the time of the sale, is 
admissible on the question of value 
of the classes of goods therein speci- 
fied, which were in stock at the time 
of the fire, as the best evidence ob- 
tainable on that issue, plaintiff be- 
ing unable to testify to the cost from 
recollection. Ellsworth v. Avtna Ins. 
Co., 11, NE 355, 1 Sily. A. 382,.26 NM 
WklyDig 53., 

{b] An uncompleted inventory is 
admissible by way of identification, 
but not a mere approximate state- 
ment made five months before the 
fire. Wallach v. Commercial F. Ins. 
Go; F129 Dalya 38.48 [ally woe aN ey 
634]. 

{c] Inventory by third person.— 
An inventory taken shortly before 
the fire by a third person who then 
owned the goods is admissible. Scot- 


tish Union, etc., Ins. Co. v. Stubbs, 
98 Ga. 754, 27 SE 180. 
{d] An abstract of inventories 


burned in the fire, contained on the 
fiyleaf of a ledger, is admissible as 
secondary evidence, where it is made 
by one of the witnesses present at 
the time ihe inventory was made, 
and is not objectionable as being 
mere declarations in the party’s own 
behalf. Adtna Ins. Co. v. Weide, 9 
Wall CU. “Sr a62 ine. sl9 se tese ed: 


810. : 

{e] Inventory held inadmissible. 
—Sheets of paper containing items 
copied by one persun from. slips 
made by others are not admissible 
as an inventory, where the sheets are 
neither verified, nor supported by 
original testimony that the _ inven- 
tory was in fact taken of stock 
actually on hand, or that the inven- 
tory is a correct statement of goods 
in stock and the value thereof. Dixie 
F, Ins. Co. v. Hillsborough Dry Goods 
Co., 77 Fla. 250, 81 S 446. 

15. Machin v. Lamar F. Ins. Co., 
90'N. *Y. 689. 

16. Sun Mut. Ins. Co. v..Dudley, 
65 Ark. 240, 45 SW 539; Gillum vy. 
Philadelphia Fire Assoc.; 106 Mo. A. 
673, 80 SW 283. 

fal Keeping in iron safe.—Where 
the policy requires inventories to be 
kept in an iron safe or otherwise 
and to be produced, it is error to 
permit proofs of the footing of in- 
ventories not thus preserved or pro- 
duced. Gillum v. Philadelphia Fire 
Assoc., 106 Mo. A. 673, 80 SW 283. 
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of books which were neither kept by the witness nor 
verified in any way, nor produced in evidence.” 
Where insured’s books of account have been de- 
stroyed, evidence is admissible as to his bank de- 
posits, unpaid accounts, bills receivable, and other 
data as a basis for ascertaining the amount of the 
An inventory or. list made after the fire as 
a basis of the testimony of witnesses as to the 
quality and value of the property damaged and 
destroyed is admissible as a portion of the testi- 
‘mony, although it was made in part from the recol- 
lection of the witnesses testifying to its correct- 
ness;!9 and an invoice taken by a sheriff on attach- 
ment process after the fire is admissible to show the 
A list of personal 
property contained in insured’s house a few months 
before the time of the loss is admissible as to the 
But it has been held error to 
admit in evidence a list of the insured property 


loss.18 


amount of goods then on hand.?° 


amount of the loss.?1 


attached to the petition.?? 
[§ 749] 


17. EF. Dohmen Co. v. Niagara F. 
Ins. Co., 96 Wis. 38, 71 NW 69. 

{a] Illustrations.—(1) It is error 
to allow an officer of insured to show 
the amount of goods on hand at 
the time of the fire by testifying to 
the purchases and sales between the 
date of an inventory in evidence and 
the fire, as recorded in the comvany’s 
books, which were not kept by wit- 
ness, were not verified in any way, 
and were not in evidence. EF. Doh- 
men Co. v. Niagara F. Ins. Co., 96 
Wis, 938, 72 NW 69. °"(2)), It <is-not 
competent for an adjuster, who had 
examined plaintiff’s books at the 
new place of business to which the 
goods saved from the fire were 
transferred, to prove the amount of 
sales, or the amount of stock at the 
new store by testimony of what ap- 
peared in such books, which were 
not produced. iH.) aPohmen Co.) we 
Niagara F. Ins. Co., supra. 

48. Connecticut). Ins. .Co..>.v. 
Union Mercantile Co., 161 Ky. 718, 
171 SW 407; Polizzi v. Commercial 
ane INS Coty 25) eae cones oe A. 190I7 
Westchester F. Ins. Co.’ v. Biggs, 
(Tex. Civ. A.) 216 SW 274. 

fa] Dustration—Where parts of 
rinsured’s books of account, includ- 
dng those showing its inventories and 
»scash sales, were destroyed, the court 
smay adopt the bank deposits made 
“in the name of insured, together with 
the unpaid accounts and bills re- 
eeceivable, as a basis for ascertaining 
the amount of the loss. Connecticut 
“F. Ins. Co. v. Union Mercantile Co., 
NOISY ae OLsy el tl: SW 407; 

{b] Where insured cannot read 
English, it is error to admit copies 
-of bills rendered him for goods pur- 
chased before the fire, which he 
“states he recognizes by their size 
‘and color. Polizzi v. Commercial F. 
Ins. Co... 255 Pa: 297,499, A 907. 

19. Case v. Hartford F. Ins. Co., 
12 Ill. 676; Furlong v. North British, 
-ete., Ins. Co., 136 Iowa 468, 113 NW 
1084; Cheever v. Scottish Union, etc., 
Ins. Co., 86 App. Div. 328, 83 NYS 
eT 30; 

[a] Tllustration.—Where the best 
evidence of the articles destroyed by 
the fire is the recollection of plain- 
tiff immediately after the fire, lists 
‘then made up by him are admissible, 
not as evidence in themselves, but 
as making a record of the things in 
detail ‘to which he_ has testified. 
‘Cheever v. Scottish Union, etc., Ins. 
Co., 86 App. Div. 328, 88 NYS 
730. 

20. Orient Ins. Co. v. Moffatt, 15 
Tex, Civ. A. 385, 39 SW. 1013. 

21, Kahn v.. London Assur. Corp., 
187 Mo.-A. 216, 173 SW 695; In re 
Matthews, 27 Hun 254 [aff 90 N. Y. 
688 mem]. 


(3) Value of Property—(a) In Gen- 
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eral. 


22.- Mecca F. Ins. Co. v. Spricker, 
(Tex. Civ. A,)~136 SW _ 599. 
23.* Williams Mfg. Co. v. Insur- 


ance Co. of North America, (Vt.) 
106 A 657. : 

24. See infra §§ 751, 752. 

25. Everett v. London, etc. Ins, 


Co., 142 Pa. 332, 21 A 819, 24 AmSR 
499. 

26. U. S—Home Ins. Co. v. Weide, 
11 Wall. 438, 20 L. ed. 197; Liverpool, 
ete., Ins. Co. v. McFadden, 170 Fed. 
179, 95 CCA 429, 27 LRANS 1095 
{certiorari den 215 U. S. 604, 30 SCt 
405, 54 L. ed. 345]. 

Ga.—London Assur. Corp. v. Pat- 
erson, 106 Ga. 538, 32 SE 650. 

Jll.—Kelley v. People’s Nat. F. Ins. 


Co., 262 Til, 158, 104 NH -188, 50 
LRANS 1164; Cottam v. National 
Mut, Church Ins. Co., 209 Till. A. 


404; St. Onge v. Hartford F. Ins. Co., 
204 Til. A. 127. 

Iowa.— Weaver v. National F. Ins. 
Co., 181 Iowa 1000, 165 NW 223; Siltz 
v Hawkeye Ins. Co., 71 Iowa 710, 29 
NW 605. 

Md.—Scottish Union, ete., Ins. Co. 
v. Keene, 85 Md. 263, 37 A 33. 

Mass.—Reed v. Washington F. & 
™M. Ins. Co., 138 Mass. 572; Bardwell 
v Conway Mut. F. Ins. Co., 122 Mass. 
90 


Mich.—Barrett v. Connecticut F. 
Ins. Co., 195 Mich. 209, 161 NW 916; 
Leder v. National Union F. Ins. Co., 
175 Mich. 470; 141 NW 646; John- 
ston v. Farmers’ EF. Ins. :Co., 106 
Mich. 96, 64 NW 5; Jackson v. Brit- 
ish American Assur. Co., 106 Mich. 
47, 63 NW 899, 30 LRA 636; Livings 
v. Home Mut. F. Ins. Co., 50 Mich. 
207, 15 NW 85. 

Minn.—Coleman vy. Retail Lumber- 
men’s Ins. Assoc, 77 Minn. 31, 79 
NW 588. 

Mo.—Howerton v.. Iowa State Ins. 
Co., 105 Mo. A. 575, 80 SW 27. y 

N. Y.—Sherlock v. German-Ameri- 
ean Ins. Co., 21 App. Div. 18, 47 NYS 
315 [aff 162 N. Y. 656 mem, 57 NE 


1124 mem]; Cheever v. Scottish 
Union, ete., Ins. Co., 26 App. Div. 
328, 83 NYS 730. 


Okl.—Scottish Union, etc., Ins. Co. 
v. Moore Mill, ete., Co., 43 Okl. 370, 
P43) Peel2: 

Pa.—Cumberland Valley Mut. Pro- 
tection Co. v. Schell, 29 Pa. 31. 

Tex.—Hartford F. Ins. Co. v. Can- 
NOns LO ex.s .GlV.c.tAcn 728055546 
Sw 851. 

Vt.—Citizens’ Sav. Bank, etc., Co. 
v. Fitchburg Mut. F. Ins. Co., 86 Vt. 
267, 84 A 970. 

Wash.—Rasmusson v. North Coast 


Harinsy'Cos-83 awWashby 569, 14577 P 
610, LRA1I915C 1179. 
{a] An agent issuing a policy 


may testify to the value of the prop- 
erty at that time. Rasmusson v. 
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Insured may introduce proof of the value of 
the property, notwithstanding insurer concedes its 
value was largely in excess of the amount of the 
policy ;?° but evidence of value is inadmissible where 
the method of ascertaining the value of the property 
is fixed by the terms of the policy or by statute,?4 
or where the receipt and retention of proofs of loss 
by the company are relied on as an acquiescence and 
agreement as to the amount of the loss.?° 
the value of the property injured or destroyed is 
in issue, any competent evidence, either direct or 
circumstantial, is admissible which tends to show 
such value;?° and testimony as to such value is com- 
petent, notwithstanding insurer has the right to 
demand the production. of inventories and books 
which the policy required insured to keep.27 Insured 
may testify as to the value of the property at the 
time of the fire;*® and a part owner may so testify 
where he built the building, knew its original cost, 
the use for which it was intended, the use which 
had been made of it, and its value for the purpose 


Where 


North Coast F. Ins. Co., 83 Wash. 
564, 145 P 610, LRA1915C 1179. 

{[b] The testimony of other 
manufacturers, familiar with the 
property destroyed, as to its value, 
is admissible in an action to recover 


insurance on a _ factory. Reed v. 
Washington F. & M. Ins. Co., 138 
Mass. 572. 

[c] Value of cotton.—(1) In an 


action on a policy for loss of cotton 
stored in New York City, the value 
of the cotton “at the time the ioss 
occurred,” where that was during 
the hours when the Cotton Mxchange 
was open, may be determined by tak. 
ing the ruling price of “spot” cot-~ 
ton for the day as fixed by the com- 
mittee of the exchange. Liverpool, 
etc., Ins. Co. v. McFadden, 170 Fed. 
179, 95 CCA 429, 27 LRANS 1095 
(certiorari den 215 U. S. 604, 30 SCt 
405, 54 L. ed. 345]. (2) In an action 
on a policy containing a_ three- 
fourths clause and providing that 
insurer should not be liable beyond 
the actual cash value, a witness may 
testify that the cotton destroyed was 
worth two dollars per hundred at 
the time of loss, and may state on 
cross-examination that in his judg- 
ment it would have brought that 
amount net after it had been ginned. 
Scottish. Union, ».ete?, “Ins: Co? v7. 
pene Mill, ete., Co., 43 Okl. 370, 143 

[d] Evidence held inadmissible.— 
(1) Evidence as to the price at which 
property given in trade for a stock 
of goods subsequently sold is in- 
admissible in an action to recover 
insurance on such goods. St. Onge 
v. Hartford F. Ins. Co., 204 Ill. A. 
127. (2) Speculative, collateral, and 
immaterial offers to prove the value 
of insured drawings and patterns are 
inadmissible. Doherty v. Phcenix 
Ins. Co., 224 Mass. 310, 112 NE 940. 
(3) An assessor’s schedule giving 
the valuation of the insured property 
is not admissible on the question of 
value, where it does not appear that 
insured made any return of her prop- 
erty for assessment that year, or 
that the schedule was prepared by 
her agent. Kelley v. People’s Nat. 
F. Ins. Co., 262 Ill. 158, 104 NE 188, 
50° LRANS 2064 Cfafi sisi Til. A. 
142]. 

Cost of rebuilding or restoring as 
evidence of value see supra § 747. 

27. Rissler v. American Cent. Ins. 
Co., 150 Mo. 366, 51 SW 755. 

28. Phcenix Ins. Co. v. McAtee, 33 
Ind. A. 106, 70 NE -947; Erb v. Ger- 
man-American Ins. Co., 98 Iowa 606, 


67 NW 583, 40 LRA 845; Siltz v. 
Hawkeye Ins. Co., 71 Iowa 710, 29 
NW 605; German F. Ins. Co. v. 
ne LO Oh eC ire Otte MING ame 
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of rental.?° 


building at the time of the fire.*¢ 


Market or actual value. Ordinarily, if the prop- 
erty has a market value, that value is the correct 
measure of the insurer’s liability, and the evidence 


As bearing on the question of value, 
evidence is admissible as to the valuation put on the 
property in a previous application for insurance,*° 
or as to the amount of insurance which the owner. 
had on the property under a former policy.*t But 
evidence is not admissible as to the condition or 
value of the property at a remote period,®* unless 
it is shown to be the same as at the time of the 
fires? or as to the amount expended for labor on 
the property, unless it is accompanied by proof as 
to the reasonableness of the amount,?* nor is evi- 
dence admissible as to the value of property not the 
same as that destroyed.** Estimates by a witness as 
to the value of certain articles destroyed are inad- 
missible, in the absence of evidence showing that 
the articles included in the estimate were in the 
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property has no market value at the time of the 
loss, its actual or intrinsic value may be shown,’* 
or if it has no general market value, plaintiff may 
introduce the best evidence of which the case is 
capable to prove its cash market value.%? 
the policy provides that the measure of damages 
shall not exceed the actual cost of replacing the 
property, evidence as to the market or cash value 
thereof furnishes no standard for estimating the 
damages, and is inadmissible.*° 

[§ 750] (b) Tests of Value. As bearing on the 
actual or intrinsic value of the property at the time 
of the loss, evidence is admissible as to its rental 
value at that time.4! In arriving at the value of 
the property at the time of destruction, the original 
cost or price paid for the property is admissible as 


Where 


some evidence of its value;#2 and in connection 


should be confined to such value;?7 but where the 


29. Kwong Lee Yuen v. Manches- 
ter F. Assur. Co., 16 Hawaii 685. 

30. Cottam Vv. National Mut. 
Church Ins. Co., 209 Ill. A. 404. 

31. Gulf City Ins. Co. v. Stephens, 
51 Ala. 121; National Union ‘FE. Ins. 
Co. v. Burkholder, 116 Va. 942, 83 
SE 404; Goulstone v. Royal Ins. Co., 
Le & BF. 276. 

32. Colo.— Atlantic Ins. Co. v. 
Manning, 3 Colo. 224. 

Ill.—Commercial Ins. Co. v. Fried- 
lander, 156 Ill. 505, 41 NE 183. 

Iowa.—Lewis v. Burlington Ins. 
‘Co., 80 Iowa 259, 45 NW 749; Gere 
v. Council Bluffs Ins. Co., 67 Iowa 
272, 23 NW 137, 25 NW 159. 

Tex.—Accident F. Ins. Co. v. Linn, 
(Civ. A.) 172 SW 523; German Ins. 
Co. v. Everett, (Civ. A.) 36 SW 125. 

W. Va.—Deitz v. Providence Wash- 
ington Ins: ‘Co., ‘33 W. Va: 526, 11 SH 
50, 25 AmSR 908. 

33. Occident F. Ins. Co. v. Linn, 
(Lexa Civ. VAL 179" SW 528; Dela- 
ware Ins. Co. v. Hill, (Tex. Civ. A.) 
127 Siw 283; German Ins. Co. v. 
Everett, (Tex. Civ. A.) 36 SW 125. 

[a] At time of insurance.—Evi- 
dence as to the value of the prop- 
erty destroyed at the time it was 
insured and before the fire, in con- 
nection with evidence that the actual 
value had undergone no change from 
the date of the policy to the time the 
property was destroyed, is admis- 
sible to show its actual value at the 
time of loss. Delaware Ins. Co. v. 
Hill, (Tex. Civ. A.) 127 SW 288. 

84. Schaeffer Piano Mfg. Co. v. 
National Fire Extinguisher Co., 148 
Hed. 159, 78 CCA 293. 

[a] Where the labor of install- 
ing an equipment in a building en- 
ters into its value recoverable on its 
loss by fire, evidence of the amount 
expended for such labor is not ad- 
missible to establish such value, in 
the absence of proof that the amount 
so--expended was reasonable. Schaef- 
fer Piano Mfg. Co. v. National Fire 
extinguisher Co., 148 Fed. 159, 78 
CCA 293. 

35. Commercial Ins. Co. v. Fried- 
Jander;, “57 Illi Acesi2e[ath 156) Tih 
595, 41 NE 183]; Kelly v. Norwich 
Union F. Ins. Co., 82 Iowa 137, 47 
NW 98 

36. Machen v. Lamar Ins. Co., 2 
NYCivProec 28, 2 McCarty Civ. Proc. 
81 [rev 24 Hun 485]. 

fa] This rule annlies where the 
only evidence in the case tending to 
show that the articles contained in 
the estimate were in the building at 
the time of the fire consists of the 
testimony of one witness that a por- 
tion of the articles in qvestion were 
in the building two years before the 
fire. Machen v. Lamar Ins. Co., 2 


NYCivProc 28, 2 McCarty Civ. Proc. 
81 [rev 24 Hun 485]. 

S74 StatemmMbut. » Bo) 1NS.tpsC.0 ice 
Cathey, (Tex. Civ. A.) 153 SW 935, 

38. Lundvick v. Westchester F. 
Ins. Co., 128 Iowa 376, 104 NW 429; 
State Mut. F. Ins. Co. v. Cathey, 
(Bex,  Civz 2 As) 172) Swe 1sts state 
Mut. F. Ins. Co. v. Cathey, (Tex. Civ. 
A.) 153 SW _935. 

{a] Foundation for evidence.— 
The actual value of insured property 
cannot be shown in place of its mar- 
ket, value, unless a foundation is 
laid for such showirg. Lundvick v. 
Westchester HF. Ins. Co., 128 lowa 
376, 104 NW 429. 

39. Weaver v. National F. Ins. 
Co., 181 Iowa 1000, 165 NW 223. 

40. Chippewa Lumber Co. v. Phe- 
fe Ins. Co., 80 Mich. 116, 44 NW 
1055. 

41. Atlantic Ins. Co. v. Manning, 
3 Colo. 224; Amusement Syndicate 
Co. v. Prussian Nat. Ins. Co., 85 Kan. 
SGue OM Oe Os S OMe anieg OG, elS ea: 
76; Cumberland Valley Mut. Protec- 
tion Co. v. Schell, 29 Pa. 31; Citizens’ 
Sav: * Bank, etc... Coo ww. Pitchbure 
Mut. &. Ins. Co., 87 Vt. 23, 86 A 1056; 
Citizens’ Sav. Bank, etc., Co. v. Fitch- 
burg Mut. F. Ins. Co., 86 Vt. 267, 84 
A 970. 

{a] Loss of rent.—Where the pol- 
icy provides that, in the event of a 
fire, insurer’s liability should be 
measured by the loss.of rent until 
the building was rebuilt or repaired, 
or for the time which would have 
been required for such purpose, evi- 
dence of the income from the rent at 
the time of the fire is admissible to 
show what. it would have been in the 
interval covered. Amusement Syndi- 
cate Co. v. Prussian Nat. Ins. Co., 
85 Kan. 867, 116 P 620, 85 Kan. 616, 
eS aaa Ge 

{b] Rental value at a remote 
period, such as two years prior to 
the fire, is inadmissible on the ques- 
tion of Aoss. “Atlantic Ins Co. iv. 
Manning, 3 Colo. 224. 

Rental value as evidence of actual 
value generally see Pvidence § 1270. 

42. Colo—Des Moines State Ins. 
Co.’ v. Taylor, 14 ‘Colo. 499, 24 P 333, 
20 AmSR 281. 

La.—Marchesseau_ Vv. 
Ins. Co., 1 Rob. 438, 442. 

Mich.—Fite v. North River Ins. 
Co., 199 Mich. 467, 165 NW 705; Popa 
v. Northern Ins. Co., 192 Mich. 237, 
158 NW 945, 946 [cit Cyc]; Johnston 
v. Farmers’ F. Ins. Co., 106 Mich. 96, 
64 NW 5. 

Mo.—Utz v. Orient Ins. Co., 139 
Mo. A. 552, 128 SW_ 588. 

Nebr.—St. Paul F. & M. Ins. Co. 
v. Gotthelf, 35 Nebr. 351, 58 NW 137. 

N. Y.—Ellsworth v. 48tna Ins. Co., 


Merchants’ 


therewith the depreciation between the time of pur- 
chase or construction and the time of loss may be 
shown.*? It has also been held that the cost of like 


11 NE 355, 1 Silv. A. 382, 26 NYWkly 
Dig 53; Cheever v. Scottish Union, 
ete, Ins: Co, 86 App. eDivee3s28.) 8s 
NYS 730; Bini v. Smith, 36 App. Div. 
463, 55 NYS 842 [dism app 161 N. 
Y. 120, 55 NE 395]; Glaser v. Home 
Ins. Co., 47 Misc. 89, 93 NYS 524. 

Oh.—Gilchrist v. Perrysburg, ete., 
Transp. (Co.s 21 5 Ohy Cir © tao eum 
Oh. Cir. Dec. 850; German F. Ins. 
Co. -v; Burke, 19 Oh. Cir. Ct. N.S. 239: 

Pa.—Polizzi v. Commercial F. Ins. 
Co.,, 255 Pa. 297, 99 A. 907. 

W. Va.—Teter v. Norfolk F. Ins. 
Corp., 74 W. Va. 461, 82 SH 201. 

[a] The cost of goods is the most 
satisfactory proof of their vaiue 
when they were purchased near the 
time when, and at or near the place 
where, the risk commences. Mar- 
chesseau v. Merchants’ Ins. Co., 1 
Rob. (La.) 438. 

{b] Basis of estimate.—In esti- 
mating the cost of a building, a 
witness may use as data the bills 
paid for material and labor in its 
construction. Teter v. Norfolk F. 
Ins. Co., 74 W.Va. 461, 82 SE 201. 

[ec] _ Testimony of seller.—Insured 

may introduce testimony of those 
from whom he purchased goods to 
prove his loss with reasonable pre- 
cision. Polizzi v. Commercial F. Ins. 
COloy rs Aaa lero amis oe Ca De (i. 
_{d] A higher price asked at the 
inception of the negotiation for the 
purchase of the property is not ad- 
missible. Gilchrist v. Perrysburg, 
ete; Lransp, Co. 20 (Ohe Cir Ct eo. 
Me Oh Cir Decw350% 

Price paid as evidence of value 
generally see Evidence §§$ 126, 140. 

43. Colo.—Des Moines State Ins. 
Cov. 'Laylor, 14 Colo: 499, 24) P3337 
20 AmSR 281. 

Mich.—Popa v. Northern Ins. Co., 
192 Mich, 287, 158 NW 945, 946. [cit 
Cyc]. ’ 

Minn.—kKnox-Burchard Mercantile 
Co. v. Hartford F. Ins. Co., 129 Minn. 
292, 152 NW 650. 

Mo.—Strawbridge v. Standard F. 
Ins: “Gor 193 "Mo. vAY 68%, US “SW “Cos 

Mont.—Holter Lumber Co. v. Fire- 
man’s Fund Ins. Co., 18 Mont. 282, 
45° P 20%. 

N. Y.—Cheever v. Scottish Union, 
ete) Inst Con stVApp,, Div 628) 583 
NYS 730; Bini v. Smith, 36 App. Div. 
463, 55 NiySy 842 faff 161 No-Y. 120, 
5b ONE 395). 

Pa.—Cummins v. German-American 
Ins, Gon 192 Pasts5b 9 43) ALTO NGe 

Tex.—Virginia F. & M. Ins. Co. v. 
Cannon, 18 Tex. Civ. A. 588, 45 SW 
945. 

[a] Depreciation of similar build- 


ing.—Evidence of the depreciation in. 


value during its existence of a build- 


ing as old as the one destroyed is: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


= ‘ 


§§ 750-753] 


property at the time of trial may be shown.44 In 
case of a partial loss evidence as to what the dam- 
aged property sold or could be sold for after the fire 
is admissible,** a fair sale at public auction being a 
reasonable test as to value.*® But it has been held 
that private offers for the property after the poliey 
was issued are not admissible as evidence of actual 
value ;*7 and that what the land sold for after the 
buildings were destroyed, with proof of what both 
together had before been offered for at sale, is not 
admissible as to the value of the buildings when 
standing.*® Evidence of the amount for which in- 
sured sold the policy is inadmissible.*® 

[§ 751] (4) Prescribed Methods of Ascertaining 
or Fixing Loss or Value—(a) In General. Where 
the policy provides a specific way in which the value 
shall be settled before suit, other evidence of value 
is inadmissible;®° and where a statute makes the 
policy conclusive, in case of a total loss, that the 
property was worth the amount of insurance named 
in the policy, evidence of value is immaterial.°+ But 
such a statute merely affects the rights of the parties 
in case of a total loss, and does not affect the char- 
acter of evidence admissible as to whether a loss 
was total.°? If the policy is made only prima facie 


admissible. Cummins v. German- 
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Ins. Co., 80 Mo. A. 18. 
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evidence of value, then proof of actual value is ad- 
missible.®? 

[§ 752] (b) Appraisal or Arbitration. Where 
the policy provides for an appraisal of the property 
or an arbitration of a dispute as to the amount of 
the loss, an appraisal or award made in accordance 
with such provision is admissible on the question of 
value or amount of loss,°+ even though such appraise- 
ment or award is not conclusive.**> But an appraisal 
or award which is not made in accordance with the 
terms of the policy is not admissible ;5* and evidence 
may be introduced to discredit the award.®7 Where 
the award does not cover all the property,®’ or where 
no appraisement or arbitration is had pursuant to 
the provisions in the policy,®® other evidence as to 
the value or amount of the loss is admissible, espe- 
cially where insurer waives an appraisement and 
award.®° An ex parte appraisement by insured is 
not competent evidence of the amount of the loss.%! 

[§ 753] (5) Proofs of Loss as Evidence.62 Un- 
less there is a statutory provision to the contrary,®* 
proofs of loss furnished by insured in compliance 
with the terms of the policy are not competent inde- 
pendent evidence as to the amount of the loss or 
the value of the property.°* But such proofs may 


[a] Thus, evidence of the conduct 
of the referees from the time they 


ee Ins. Co., 192 Pa. 359, 43 A 

16. 

[b] The amount of wear house- 
hold goods received, and their con- 
dition at the date of the fire, is com- 
petent evidence of their value when 
burned. Popa v. Northern Ins. Co., 
192 Mich. 237, 158 NW 945, 946 [cit 
Cyc}. 

{c] Evidence held inadmissible.— 
Evidence of depreciation of the ar- 
ticle insured cannot be shown by 
proof that because it had been used 
by insured it would sell for a less 
sum than if not secondhand. Straw- 
bridge v. Standard F. Ins. Co., 193 
Mo. A. 687, 187 SW 79. 

44. Des Moines State Ins. Co. vy. 
Taylor, 14 Colo. 499, 24 P 333, 20 
AmSR 281; Holter Lumber Co. v. 
Fireman’s Fund Ins. Co., 18 Mont. 
DAMA) 6 PS 2 ADT 

45. Read v. State Ins. Co., 103 
Towa 307, 72 NW 665, 64 AmSR 180; 
Fite v. North River Ins. Co., 199 
Mich. 467, 165 NW 705; Savage Vv. 
Corn Exch., etc., Ins.. Co, 17 N. Y. 
Super. 1 [aff 36 N. Y. 655, 3 Transcr. 
A. 112]; German Ins. Co. v. Everett, 
(Tex. Civ. A.) 46 SW 95. 

[a] Secondhand goods.—If the 
property insured consists of old or 
secondhand furniture which cannot 
be said to have a fixed market 
value, the price at which insured 
had offered to sell it ev be shown. 
Joy v. Security F. Ins. Co., 83 Iowa 
12, 48 NW 1049. 

Cross references: 

Offers to buy or sell as evidence of 
value generally see Evidence 
SSmetigoge tad Miss eLoo. 

Sales as evidence of value generally 
see Evidence §§ 129, 130, 141, 142. 


46. Hoffman v. Western M. & F. 
Tish Con) laa. Ann.) (2165) wieht- 
man v. Western M. & F. Ins. Co., 8 
Rob. (La.) 442; Clement v. British 
American Assur. Co., 141 Mass. 298, 
5 NE 847. 

47, Wood v. Firemen’s F. Ins. 


Co., 126 Mass. 216. 

48. Bardwell v. Conway Mut. F. 
Ins. Co., 122 Mass. 90. 

49. Commercial Ins. Co. ec. Fried- 
lander, 156 Ill. 595, 41 NE 183. 

50. Everett v. London, etc., Ins. 
Co., 142 Pa. 332, 21 A 819, 24 AmSR 


499. 

51. Ark.— Minneapolis F. & M. 
Mut. Ins. Co. v. Fultz, 72 Ark. 365, 
80 SW 576. 


Mo.—Johnson v. Reliance Ins. Co., 
181 Mo. A. 443, 168 SW 914; Mar- 
shal v. American Guarantee Mut. F. 


Oh.—Schild v. Phoenix Ins. Co., 8 
OhS&CP 45, 6 OhNP 134. 

S. D.—Chaplin v. Mutual 
Guaranty F. Ins. Co., 26 S. D. 632, 129 
NW 238. 

Tex.—Royal Ins. Co. v. McIntyre, 
90 Tex. 170, 37 SW 1068, 59 AmSR 
COW we Din akvAL Onine 
_[la] Increase in value.—In an ac- 
tion on a valued policy, it is error 
to permit plaintiff to prove that the 
premises had been materially in- 
creased in value since the policy was 
taken out by the addition of im- 
provements. Chaplin v. Mutual Cash 
Guaranty EF. “Ins Co:, 26 SD. 632, 
129 NW 238. 

52. Royal Ins. Co. v. McIntyre, 
90 Tex. 170, 37 SW 1068, 59 AmSR 
791, 35: LRA’ 672. 

53. Des Moines Ice Co. v. Niagara 
F. Ins. Co., 99 Iowa 193, 68 NW 600. 

54 De Groot v. Fulton F. Ins. Co., 
27 N. Y. Super. 504; Witmer v. Royal 
Ins. Co., 68 Pa. Super. 12; Milwaukee 
Mechanics’ Ins. Co. v. Frosch, (Tex. 
Civ. A.) 130 SW 600; Levy v. Scot- 
tish Union, etc., Ins. Co., 58 W. Va. 
546, 52 SH 449: 

Appraisal as evidence of value 
generally see Evidence §§ 121, 136. 

55. De ‘Groot v. Eulton Fr Ins. 
Co., 27 N. Y¥. Super. 504. 

56. Western Assur. Co. v. Hall, 
143 Ala. 168, 38 S 853; Riddell v. 
Rochester German Ins. Co., 36 R. I. 
240, 89 A 833, 90 A 170; German F. 
Ins. Co. v. Gibbs, 42 Tex. Civ. A. 407, 
92 SW 1068, 96 SW 760. See West- 
ern Assur: Co. vi Ray, 105 Ky. 523, 
49 SW 3826, 20 KyL 1360 (holding 
that it was competent for plaintiffs 
to prove, by appraisers selected by 
them and by companies other than 
defendant having insurance on the 
property, what quantity of tobacco 
was found by them to be on hand at 
the time of the fire, from an _ in- 
spection of plaintiffs’ book, the jury 
being cautioned by the court that 
neither the reports and valuations 
nor the award itself was competent 
evidence), 

{a] An invalid award of apprais- 
ers is. properly excluded from evi- 
dence, whether offered to show per- 
formance of the condition requiring 
an award or to establish the amount 
of loss. Riddell v. Rochester German 
Ins. Co., 36 R. I. 240, 89 A 833, 90 A 
m0 

57. Bradbury v. Pennsylvania Ins. 
Co., 118 Me. 191, 106 A 862; Levy v. 
Scottish Union, ete., Ins. Co., 58 W. 
Va. 546, 52 SE 449. « 


Cash ! 


are proposed until they have com- 
pleted their award, including what 
they say and do, is competent to 
prove them biased and prejudiced. 
Bradbury v. Pennsylvania Ins. Co., 
118 Me. 191, 106 A 862. 

58. Rutter v. Hanover F. Ins. Co., 
138 Ala. 202, 35 S 38. 

{a] Tlustration. — Where, after 
the making of an agreement for the 
submission of a fire loss to arbi- 
tration, the parties mutually agree 
that the contract shall be construed 
as applying only to property partially 
destroyed, and not to cover property 
totally destroyed aS appears on the 
face of the submission, but the 
award includes only the property 
partially destroyed, evidence of the 
value of the property totally de- 
stroyed is admissible. Rutter v. 
Hanover F. Ins. Co., 138 Ala: 202, 35 
S 38. 

59. Western Assur. Co. v. Hall, 
120 Ala. 547, 24 S 936, 74 AmSR 48; 
Mcllrath v. Farmers’ Mut. Hail Ins. 
Assoc., 114 Iowa 244, 86 NW 3810; 
Morgan v. Merchants’ Co-operative 
F. Ins. Assoc., 52 App. Div. 61, 64 
NYS 873; Springfield F. & M. Ins. Co. 
v. Cannon, (Tex. Civ. A.) 46 SW 3875; 
Virginia F. & M. Ins. Co. v. Cannon, 
18 Tex. Civ. A. 588, 45 SW 945. 

60. Springfield F. & M. Ins. Co. 
vy. Cannon, (Tex. Civ. A.) 46 SW 3875. 

[a] Thus, an insurer who has not 
required an appraisement and award 
on a disputed loss cannot complain 
of the admission of evidence other 
than an award to establish the 
amount of loss. Virginia F. & M. 
Ins. Go. v. Cannon, 18 Tex. Civ. A. 
588, 45 SW 945. 

61. Penn Plate Glass Co. v. Spring 
Garden Ins. Co., 189 Pa. 255, 42 A 
138, 69 AmSR 810. 

62. Evidence of notice and proofs 
of loss see supra § 742. 

63, See infra § '762- 

64, Cal.—Lauman v. Concordia F. 
(AQ) L929R 128: 
Schilansky v. 
20 Del. 


Merchants’, 


Del. 
293, 55 A 


HY nis: Cox, 
1014. 

JTll.—Knickerbocker Ins. Co. v. 
Gould, 80 Ill. 388; Slack v. Milwau- 


kee-Mechanics Ins. Co., 186 Ill. A. 
565; Security Ins. Co. v. Slack, 183 
Til. A. 579; Lancashire Ins. Co. v. 


Lyon, 124 Ill. A. 491; American Ins. 
Cov Walston il lei AL sss: 
Towa.—Lundadvick v. Westchester F. 
Ins. Co., 128 Iowa 376, 104 NW 429; 
Neese v. Farmer’s Ins. Co., 55 Iowa 
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be admitted in connection with further evidence as 
to value and the correctness of the proofs;® and 
they are admissible also to refresh the memory of a 
witness as to the cost of various items °® or as to 
Where proofs of 
loss furnished by plaintiff to another insurer are 
admitted on behalf of defendant, plaintiff may be 
permitted to explain the manner in which such 


what articles were destroyed.* 


proofs were made out.°° 


[§ 754] 3. Weight and Sufficiency—a. In Gen- 


604, 8 NW 450; Edgerly v. Farmers’ 
Ins. Co., 48 Iowa 644. 

Ky.—Pheenix Ins. Co. v. Lawrence, 
4 Mete. 9, 81 AmD 521. , 

Md.—Montgomery County Mut. F. 
Ins. Co. v. Ritter, 113 Md. 163, 77 A 
SSS OlEIZens, FH PLOS:) etes, 1COme Va 
Doll, 35 Md. 89, 6 AmR 360. 

Mich.—Goodwin v. Union Ins. Co., 
163 Mich. 41, 127 NW 790. 
| Mo. — Breckinridge v. American 
Cent. Ins. Co., 87 Mo. 62; Browne v. 
Clay F. & M. Ins. Co., 68 Mo. 133; 
Newmark v. Liverpool, ete. F., etc., 
Ins. Co.,°30 Mo. 160, 77 AmD 608; 
Harmon v. Stuyvesant Ins. Co., 170 
Mo. A. 309, 156 SW 87; Summers v. 
Home Ins. Co., 53 Mo. A. 521. 

¥. Y.—Bini v. Smith, 36 App. Div. 
463, 55 NYS 842 [aff 161 N. Y. 120, 
55 NE 395]; Sexton v. Montgomery 
County Mut. Ins. Co., 9 Barb. 191. 

Pa.—Rosenberg v. Fireman’s Fund 
ins,Co. .209.Pa, 336; 258.4. 6713 Penn 
Plate Glass Co. v. Spring Garden Ins. 
Co., 189 Pa. 255, 42 A 138, 69 AmSR 
810; Cole v. Manchester F. Assur. Co., 
188 Pa. 345, 41 A 593; Kittanning 
Ins. Co. v. O’Neill, 110 Pa. 548, 1 A 
592; Lycoming County Mut. Ins. Co. 
v. Schreffier, 44 Pa. 269, 42 Pa. 188, 
82 AmD 501; Commonwealth Ins. Co. 
v. Sennett, 41 Pa. 161; Klein v. 
Franklin Ins. Co., 13 Pa. 247. 

Tenn.—Farrell v. Attna F. Ins. Co., 
7 Baxt. 542, 

Wash.—Cascade F. & M. Ins. Co. v. 
FOuENaL Pub. Co.,,1 Wash. 452, 25 P 

ol. 

W. Va.—Teter v. Franklin F. Ins. 
Co., 74. W. Va. 344, 82 SE 40; Tucker 
v. Colonial F. Ins. Co., 58 W. Va. 30, 
51 SE 86. 

Wis.—Hiles v. Hanover F. Ins. 
ee 65 Wis. 585, 27 NW 348, 56 AmR 

hie 

[a] Where insurer refuses to ac- 
cept proofs of loss in which insured’s 
claim is stated to be a sum less 
than the amount of the insurance, 
such proofs are inadmissible, since 
insured is no longer concluded by his 
estimate therein. Harmon v. Stuy- 
vesant Ins. Co.,.170 Mo. A. 309, 156 
SW 87. 

[b] Ex parte affidavit—Where a 
eopy of the proofs of loss is admitted 
without foundation having been laid 
therefor, and attached to such proofs 
is the copy of an ex parte affidavit 
yeferring to the value of the prop- 
erty destroyed, the admission of 
such affidavit is error. American 
Ins. Co. v: Walston, 111 Til. A. 133. 


65. Goodwin v. Union Ins. Co., 
163 Mich. 41, 127 NW 790. 

66. Bini v. Smith, 86 App. Div. 
463, 55 NYS 842 [aff 161 N. Y. 120, 
55 NE 395]. 


67. Slack v. Milwaukee-Mechanics 
Ins. Co.9 186 eb), CALs obo. 

68. Brumbaugh v. Home Mut. F. 
Ins. Co., 20 Pa. Super. 144. 

69. Md.—Goebel v. German-Amer- 
ican Ins. Co., 127 Md. 419, 96 A. 627, 

Minn.—Kahn v. American Ins. Co., 
137 Minn. 16, 162 NW 685; Schoenich 
v. American Ins. Co., 109 Minn. 388, 
124 NW 5. 

Mo.—Grossman v. American Ins. 
Co., (A.) 204 SW 947; Sisk v. Ameri- 
can Cent. F. Ins. Co., 95 Mo. A. 695, 
69 SW 687. 

N. Y.—McArdle v. German Alliance 
Ins. Co., 183 N., Y.-2@8+-78 NH 337 
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be. 


594, 90 NYS 485]. 
Tex.— Connally v. Hopkins, (Civ. 
A.) 195 SW 656; Merchants’ Recip- 
rocal Underwriters v. Canadian First 
Nat. Bank, (Civ. A.) 192 SW 1098; 
Philadelphia Fire Assoc. v. Rich- 
ards; (Civ, Ae) IV 9. SW 92.6; 
Va.—Lavenstein y. Hartford F. 
Ins. Co:, 1015 SE 331; Lavenstein v. 
Hartford F. Ins. Co., 125 Va. 191, 99 
SE 579. 
Fae generally Eividence §§ 1730- 
70. Mich.— Moloney v. Germania 
F. Ins. Co., 168 Mich. 269, 134 NW 6. 
Nebr.—Hooker v. Continental Ins. 


[rev 98 App. Div. 


Co., 69 Nebr. 754, 96 NW 663. 
N. = Y¥.—Gibsen Electric” .Co., Vv. 
Luiverpool, etc., Ins. Co. 159 N.Y. 


418, 54 NE 23 [aff 10 App. Div. 225, 
41 NYS 675]. 

Tex.—Pelican Ins. Co. v. Troy Co- 
op. Assoc., 77 Tex. 225, 13 SW 980. 

Utah.—Evans v. Glens Falls Ins. 
Cow 388 sUitahe 461, 113) P 1019. 

[a] Evidence held sufficient: (1) 
To sustain a verdict or judgment 
for plaintiff. National Mut. F. Ins. 
Co. v. Sprague, 40 Colo. 344, 92 P 
227; Marysville Mercantile Co. v. 
Home FY \Ins.2Co,, 21 Idasi34q7, 221) P 
1026; Germania F. Ins. Co. v. Pitch- 
er, 160 Ind. 392, 64 NE 921, 66 NE 
1003; Continental Ins. Co. v. Brad- 
ley, 172 Ky. 549, 189 SW 706; Com- 
monwealth Life Ins. Co. v. Dixon, 
104 SW 355, 81 KyL 948; Guillame 
v. Louisiana Ins. Go., 6 La, 117; Cen- 
tral Glass Co., Ltd. v. German-Amer- 
ican Ins. Co. 10 La. A. (Orleans) 
22; Improved-Match Co. v. Michigan 
Mut. F. Ins. Co., 122 Mich. 256, 80 
NW 1088; Kelly v. Liverpool, etc., 
Ins. Co., 102 Minn. 178, 111 NW 395, 
112 NW 870, 1019; Hartley v. Penn- 
sylvania F. Ins. Co., 91 Minn. 382, 98 
NW 198, 103 AmSR 512; Stephens v. 
Philadelphia F. Assoc., 1389 Mo. A. 
369, 123 SW 638; Dearborn v. Niagara 
Ey Ine) Co. iT Ns iM., 223,012) P6065 
Norwood v. Preferred Acc. Ins. Co., 
56 Mise. 529, 107 NYS 104. (2) To 
show authority of agent to receipt 
for premiums. Ellenbogen yv. Frank- 
fort Gen. Ins.) Co:,, 20201) Ay 126. 
(3) To sustain finding against de- 
fendant of its vexatious refusal to 


pay. Scott v. American Ins. Co., 
(Mo. A.) 222 SW 1047. (4) Where 
the undisputed evidence is practi- 


cally conclusive that plaintiff's ac- 
tual loss and damage exceed the, to- 
tal of the insurance on the building, 
a verdict for plaintiff is proper. 
Moore v. Phcenix Ins. Co., 100 Minn. 
393, 111 NW 263. 

[b] Evidence held insufficient to 
sustain a verdict, finding, or judg- 
ment for plaintiff. Shaw v. Scottish 
Commercial Ins. Co., 21 F. Cas. No. 
12723,..2 ask. 246; | Weissman. Vv. 
County. ins. Co. (Conn) . 76) 2 
1105; Burlington Ins. Co. v. Wzaieck, 
16 Ill. A. 295; Brisson v. Glen Falls 
Ins. Co., (Me.) 111 A 417; Rovinsky 
vy. Northern Assur. Co., 100 Me. 112, 
60 A 1025; North British, etc., Ins. 
Co. Vea Lucky-.Strike. :Oil,,, ete... Co., 
(OK];) 173 Pi 8455, Adtna Ins.. Co... v. 
Hastman, (Tex. Civ. A.) 72 SW 431; 
Evans v. Glens Falls Ins. 
Utah 461, 113 P 1019; Wunderlich v. 


Palatine Ins. Co., 104 Wis. 382, 80 
NW 467. 
71. McFadden vy. Union Assur. 


Cone 38h 


[§§ 753-754 


eral. The general rules relating to the weight and 
sufficiency of the evidence in civil. actions apply in 
an action on a fire insurance policy.®® 
there must be a preponderance of evidence in order 
to establish the essential facts which constitute the 
cause of action’® or the defense,”! as the ease may 
This rule applies to the evidence on the ques- 
tion of assignment of the policy,’?. the description 
of the premises, and the identity of the -property 
destroyed witli» that described in the policy.** The 


Accordingly, 


Soc., 112 Fed. 35; Edwards v. Svea 
F., -etc., Ins. Co., 141 °>Minn; ‘285, 170 
NW _206; Cunningham v. Seaboard 
Ain, Line, R..Co.,s39 ING Cx 4270 bt IS 
Ee Pe ae roe Polizzi v. Com- 
ercia SENS Coreg . 
Abo. 55 Pa. 297, 99 
a] Character of insurance com- 
pany.—The mere fact that the name 
of an insurance company indicates: 
that it is a town mutual company is: 
not evidence that the company’ was 
a corporation of that character, and 
so entitled to urge statutory defenses 
peculiar to such companies, Turk v 
Globe Farmers’ Town Mut. Ins. Co.. 
189 Mo. A. 463, 176 SW 416. i 
72. Continental Ins. Co, v. Brad-« 
Tey: ines eke ae SW 706; Beal- 
r v. Hartford F. Ins. z 
193 SW 847. ita vein 
[a] Evidence held sufficient: (1) 
To show assent of insurer to assign- 
ment of policy. Continental Ins, Co. 
v. Bradley, 172 Ky. 549, 189 SW 706. 
(2) To show that insurer’s agent 
knew the assignment was to the 
leuder as one making an additional 
loan on the property. Ayers v. Con- 


eg Ins) \€o,, UCMo.tA)) S217 sSiws 
[b] The production of the policy 


(1) and the introduction in evigence 
thereof by the assignee is sufficient 
evidence of assignment. Greentaner 
v. Connecticut F. Ins. Co., 171 NYS 
417 [rev on other grounds 228 N. Y. 
388, 127 NE 249]. (2) But an in- 
ference of assignment from posses- 
sion of the policy by plaintiff is in- 
sufficient, where it does not appear 
that plaintiff knew of the existence 
of policy until the trial. Greentaner 
v. Connecticut F. Ins. Co., 228 N. Y. 
388, 127 NE 249. | 

[c] Interest of assignee. — Evi- 
dence that insured conveyed the 
property. to plaintiff and assigned the 
policy to him, but reserved the right 
to repurchase within one year, and 
did not deliver the policy te plain- 
tiff, justifies an inference that the 
insurance.would be operative only 
during the time the vendor might 
exercise the option to repurchase, 
and that after that plaintiff had no 
interest in the policy. Camden 
Wholesale Grocery v. National F. 
Ins. Co., 106 S. C. 467,91 SW 732. 

73. Curnen v. Law Union, 
Ins. Co., 159 App. Div...493, 144 NYS 


499; Czerweny v. Hartford Nat. F. 
Ins.. Co., 139 NYS) 345. 
{a] Evidence held sufficient: (1) 


As to property included in the policy. 
Wolverine Lumber Co. v. Phoenix 
Ins. Co., 145 Mich. 558, 108 NW 1088; 
Breekenridge v. American Cent. Ins. 
Co., 87 Mo. 62; Williams Mfg. Co. v. 
Insurance Co. of North America, 
(Vt.) 106 A657. (2) To show that cer- 
tain insurance policies did not cover 
the property destroyed. Park Rapids 
Lumber Co. v. Aitna Inss Co, 129 
Minn. 328, 152 NW 732. (3) To show 
that benzine which caused the fire 
was necessarily and suitably used in 
insured’s work, and prima facie was 
a legitimate part of his stock. Grop- 
per v. Home Ins. Co., 77 -Misc. 132, 
135 NYS 1028. (4) Evidence rea- 
sonably tending to establish that the 
house insured was on plaintiff’s land 
is sufficient proof of the description 
of the premises. Breckinridge v. 


For later ca=*?®) developments and Ganges in the law,see cumulative Annotations, same title, page and note number. 
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§§ 754-756] 


introduction of the policy and the proofs of loss is 
sufficient to establish a prima facie case.74 

b. Ownership or Insurable Interest. 
Plaintiff’s ownership or insurable interest in the 
property destroyed must be established by a pre- 
In the absence of eyi- | 
dence that the property is encumbered or belongs 
to another than insured,’* the issuance of a policy 
to insured on property therein described is prima 
facie evidence of insured’s title to, or insurable in- 


[§ 755] 


ponderance of evidence.7® 
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of the policy.77 


property.7§ 


terest in, such property at the time of the delivery 


American Cent. Ins. Co., 87 Mo. 62. 

[b] Evidence held insufficient to 
Show that the property destroyed was 
covered by the policy. Krol v. Royal 
ms: Co; 162° Til. A. 1202; 

74. Helbig v. Citizens’ Ins. Co., 
120 Ill. A. 58; Roberta Mfg. Co. v. 
Royal: Exch. -Assur, Co., 161 'N. C. 
88, 76 SE 865. 

75. Philadelphia Fire Assoc. v. 
Dickey, 6 KyL 447; McCarty v. Hart- 
ford F. Ins. Co., 33 Tex. Civ. A. 122, 
75 SW 934. 

{a] Evidence held sufficient: (1) 
To show plaintiff's ownership. Prich- 
ard v. Connecticut F. Ins. Co., (Mo. 
A.) 203 SW 223; Stotlar v. German 
Alliance Ins. Co., 23 N. D. 346, 136 
NW 792; Etheredge v. Adtna Ins. Co., 
102 S. C. 318, 86 SHE 687. (2) To 
show insurable interest. Fuhrman 
v. Sun Ins. Office, 180 Mich. 439, 147 
NW 618, AnnCas1916A 466. (3) To 
raise an inference that plaintiff had 
some interest. 4Mtna F. Ins. Co. 
v. Kennedy, 161 Ala. 600, 50.S 73, 
135 AmSR 160. (4) To sustain a ver- 
dict for plaintiff on the theory that 
he was the owner in fee simple of 
the ground on which the insured 
building stood. Ozark Ins. Co. v. 
Hopson, 101 SW 171. (5) To show a 
mutual mistake in the policy on 
property of the wife drawn in favor 
of the husband, which insurer’s agent 
told plaintiff was valid in spite of 
the variance in ownership. MHorine 
v. Royal Ins. Co., 199, Mo. A. 107, 201 
SW 958. (6) To sustain findings that 
a deed was delivered in escrow and 
did not pass title until after the fire. 
Moore v. St. Paul F. & M. Ins. Co., 
176 Iowa 549, 156 NW 676. (7) To 
sustain a finding that plaintiff had 
no interest in the property, although 
he and his wife testified that he 
owned it. McCarty v. Hartford F. 
ins. ©o-,Clex. Civa A.) W5y SW 934. 

[b] Outstanding tax title.—Where 
defendant alleges false. representa- 
tions of plaintiff that he was the 
owner, a copy of a delinquent tax 
jist and notice of sale of lands de- 
linquent dces not show an outstand- 
ing tax title. American Ins. Co. v. 


Dannehower, 89 Ark. 111, 115 SW 
950. 
{c] Reference to party wall.— 


Where the evidence’ conclusively 
shows that insured’s building was 
situated on his own land, his mere 
reference in his testimony to the 
wall as a party wall will not defeat 
his recovery. Campbell v. Germania 
Ins. Co., (Mo. A.) 1480 SW 389. 

7G. Royal Ins. Co. v. Taylor, 254 
Fed. 805, 166 CCA 251. 

"7 UJ. Si—Royal Ins. Co, v. Tay- 
lor, 254 Fed. 805, 166 CCA 251. 

Kan.—Kansas Ins. Co. v. Berry, 8 
Kan. 159. 

Minn.—Cash v. Concordia F. Ins. 
Co., 111 Minn. 162, 126 NW 524. 

Nebr.—American F. Ins. Co. v. 
Landfare, 56 Nebr. 482, 76 NW 1068; 
Farmers’, etc, Ins. Co. v. Peterson, 
47 Nebr. 747, 66 NW 847. 

N. Y.—Wood v. American F. Ins. 
Co., 78 Hun 109, 29 NYS 250 [aff 149 
N. Y. 382, 44 NE 80, 52 AmSR 733]. 

N. C.—Thermal Belt Sanitarium 


Co. v. Hartford Ins. Co., 157 N. C. 
551, 73 SE 337. : 
ex.—German Ins. Co. v. Gibbs, 


AS 
(Civ. A.) 35 SW 679. 


W. Va.—Sheppard vy. Peabody Ins. 
Cor, 217 Ws Va. 868. 

Wis.—Canfield v. Watertown FE. 
Ins. Co., 55 Wis. 419, 13 NW 252. 

[a] A policy describing the prop- 
erty as that of insured is prima facie 
evidence of his insurable interest. 
Canfield v. Watertown F. Ins. Co., 55 
Wis. 419, 23) NW. 292. 

[b] If the policy sets out an in- 
surable interest, such as ownership 
of the property, this alone estab- 
lishes that assured has prima facie 
an insurable interest. Sheppard v. 
Peabody Ins. Co., 21 W. Va. 368. 

78. Ga.—Morris v. Imperial Ins. 
Co., 106 Ga. 461, 32 SE 595. 

Ky.—Sprigg v. American Cent. 
Ins. Co., 101 Ky. 185, 40 SW 575, 19 
KyL 363. 

N. Y.—Wood v. American F. Ins. 
Co., 78 Hun 109, 29 NYS 250 [aff 149 
N. Y. 382, 44 NH 80, 52 AmSR 733]. 

N. C.—Thermal Belt Sanitarium 
COJEV. Ublantrord msi Cos) bie | News 
bbl, T3iiSh) 3373 

Ss. D.—Farmers’ State Bank v. Tri- 
State Mut. Grain Dealers’ F. Ins. 
Co., 41 S. D. 398, 170 NW 638. 

Tex.—Liverpool, etc., Ins. Co.. v. 
Vere: 24 Tex. Civ. A. 562, 59 SW 

Ue 

Wis.—Kobin v. Saint Paul F. & M. 
Ins. Co., 150 Wis. 591, 187 NW 753; 


Lindner v. St. Paul F. & M. Ins. 
Co., 93 Wis. 526, 67 NW 1125. 
[a] Illustration. — Evidence that 


insured was in sole possession, con- 
trol, and enjoyment, claiming to be 
the absolute owner, makes a prima 
facie case of ownership, and it is 
unnecessary to show a formal trans- 
fer from the former owner. Farm- 
ers’ State Bank v. Tri-State Mut. 
Grainy Dealers? Gs Ins: Co:, 4b S..D: 
398, 170 NW 688. 

[b] Yestimony of insured that 
the property described in the policy 
sued on was in his private dwelling, 
occupied by him and his family, when 
destroyed by fire, is prima facie proof 
of ownership. American Cent. Ins. 
Co. v. White, 32 Tex. Civ. A. 197, 72 
SW 827. 

Possession as evidence of owner- 
ship generally see Evidence § 1804. 

79, Henning v. Western Assur. 
Co., 77 Iowa 319, 42 NW_ 308; Clark 
vy. Dwelling-House Ins. Co., 81 Me. 
S38. BUCA 308. f 

[a] Tlustrations.—(1) Where in 
an action by a husband on a policy 
covering property once owned by 
him but which he ‘had conveyed to 
his wife before taking out the pol- 
icy, the defense being that he had 
no insurable interest, evidence that 
when he executed the deed to her 
he indorsed that fact on the deed 
under which he held the property, 
that he twice before procured it to 
be insured in her name, that when 
the loss occurred, and before litiga- 
tion commenced, he advised her to 
make proof of loss before him as 
magistrate, stating that she alone 
had any interest in the property, and 
that he himself swore that she was 
sole owner will outweigh his testi- 
mony that the deed was never de- 
livered. Clark v. Dwelling-House 
Ins? Cojrsi | Men 873 U7 AT 3808) 12) 
Where there is conflicting evidence 
as to plaintiff's ownership, his affi- 
davit denying ownership, if entirely 
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A prima facie case of ownership is 


also made by proof of possession and control of the 
Extrajudicial admissions by plaintiff 
that he had no insurable interest may outweigh his 
testimony to the contrary.” 

[§ 756] ¢. Policy or Contract. There must be a 
preponderance of evidence in order to establish the 
existence and terms of the policy or contract of 
insurance sued on;*° and this rule is applicable to 
the delivery of the policy,*? and the acceptance of 


unexplained, should be decisive 
against him. Henning v. Western 
Assur. Co., 77 Iowa 819, 42 NW 308. 

80. Farmers’ Co-op. Soc. v. Ger- 
man Ins. Co., 97 Iowa 749, 66 NW 
878; Clark v. Milwaukee Mechanics’ 
Ins. Co., 105 Kan. 728, 185 P 1056; 
Columbia Feed, ete., Co. v. American 
Cent. Ins. Co., (Mo. A.) 196 SW 393; 
eens v. Phoenix Ins, Co., 62 Mo. 

[a] Evidence held sufficient: (1) 
To establish the existence of the 
policy or contract. House y. Davis, 
130 Ark. 387, 197 SW 693; Consoli- 
dated Mfg. Co. v. West Chester F. 
Insts COM Lo baw Co. oo luo cseaNaS 
tional Union F. Ins. Co. v. Patrick, 
(Tex. Civ. A.) 198 SW 1050; Camden 
F. Ins. Assoc. v. Wandell, (Tex. Civ. 
A.) 195 SW 289; Costello v. Grant 
County, Mut. i. yete:,, Ins, Can 133 
Wis. 361, 113 NW 639. (2) To war- 
rant a finding that insurer was 
bound by an agreement its agent 
made with a broker acting for plain- 
tiff. Hanover F. Ins. Co. v. Turner, 
(Tex Civ. A.) 2477S We 626a0.63 a LO. 
show that the policy was intended to 
become effective without waiting for 
its approval by insurer’s general 
agent. Philadelphia Fire Assoc. v. 
Powell, (Tex. Civ. A.) 188 SW 47. 
(4) To show that the parties in- 
tended a new policy to be for the 
same time and at the same rate as 
an expired policy. Winne v. Niagara 
Heels CO. wOile IN ne ohh ooo ome Nava 
WkilyDig 105 [aff 25 Hun 563, 13 
NYWklyDig 332]. 

[b] Evidence held insufficient: 
(1) To establish a contract of insur- 
ance. Johnson vy. Mennonite Mut. F. 
Ins. Co., 100 Kan. 53, 163 P 1074, 100 
Kan. 450, 165 P 275; Shoemaker v. 
Commercial Union Assur. Co., 80 
Nebr. 637, 114 NW 1105; Springfield 
F.. & M. Ins. Co. v. Boon, (Tex. Civ. 
A.) 194 SW 1006; Hanover F. Ins. 
COs, HVA) ERLE LS WGLe Xai CLV cp Av) ie ae, 
SW 625. (2) To warrant a finding 
that the insurance was in force be- 
fore the policy was delivered or the 
premium paid. Blue Grass Ins. Co. 
v. Cobb, 72 SW 1099, 24 KyL 2132. 
(3) To show that defendant was 
bound by the policy by consolidation 
with the company issuing it. Capi- 
tal iA Ins: (C0 Vem DAVIS,..9 3) Atkey dag, 
124 SW 520. (4) To show a renewal 
of insurance covering more property. 
Columbus Dry Goods Co. v. Globe, 
etce., F. Ins. Co., 142 App. Div. 561, 
127 NYS 589 [aff 2062N. Yen 662 
mem, 99 NE 1105 mem]. (5) eo 
show fraud or mistake on the part 
of insurer’s agent in inserting: a 
special clause in the policy. Keller 
vi) Liverpool, .ete., Ins. Co, 27, Tex. 
Civ. A. 102, 65 SW 695. (6) To show 
agency of brokers to issue a certifi- 
eate that they had effected insur- 
ance with defendant. ‘California Can- 
neries Co. v. Canton Ins. Office, 25 
Cal. A. 303, 143 P 549. 

81. Farmers’ Mut. Ins. Assoc. v. 
Stewart, 192 Ala. 238, 68 S 254. 

[a] Evidence held sufficient: (1) 
To show delivery. National Mut. F. 
Ins. Co. v. Sprague, 40 Colo. 344, 92 
P 227; Philadelphia Fire Assoc. v. 
Powell, (Tex. Civ. \A.) 1838 SW 47; 
Glens Falls Ins. Co. v. Walker, (Tex. 
Civ. A.) 187 SW 1036. (2) To show 
that the policies had not been de- 
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it,S? as well as to its cancellation.’? Plaintiff estab- 
lishes a prima facie case of the existence of the con- 
tract by evidence that he was in possession of a pol- 
icy executed and delivered to him by defendant’s 
agent ;8* but mere possession of the policy by in- 
sured at the time of the loss is not conclusive evi- 
dence that it was in force at that time.*® 
proof of an oral contract of insurance must be 
clear and convincing,®® that is, it must clearly show 
that a contract was actually entered into, that each 
of the parties understood it in the same light, and 


livered and were not in force at the 
time of a loss. Roberta Mfg. Co. v. 
Royal Exch. Assur. Co., 161 N. C. 88, 
76 SEH 865. 

[b] Evidence held insufficient to 
show delivery by mail. Farmers’ 
Mut. Ins. Assoc. v. Stewart, 192 Ala. 
23, 68 S 254. 

82. Miller v. Assured’s Nat. Mut. 
Hemi On, 164e DI eA won. 

83. Lauman v. Concordia F. Ins. 
ConmucGal At) se 1:92) P28; 

{a] Evidence held sufficient: (1) 
To show cancellation of the policy. 
Continental Ins. Co. v. Buchanan, 108 
SW 355, 32 KyL 1298; Smith v. Scot- 
tish Union, etc., Ins. Co., 200 Mass. 
50, 85 NE 841; Von Wien v. Scottish 
Untonw ete: sinc. Co. 11S Net yy. OA, 
23 NE 123 [rev 54 N. Y. Super. 276, 
8 NYSt 150]; Kelley v. AXtna Ins. Co., 
Koma, Nae Got, S4 SE 502, /(2)) lo 
show authority from insured to an 
insurance broker to cancel the pol- 


icy. Stevenson v. Sun Ins. Office, 
TAYE» CCS GAN SA SPARS ls Ba TAS ot NPA N33) Yana BX) 
show that insured had surrendered 


the policy for immediate cancellation 
before a fire. AOtna Ins. Co. v. Rob- 
ards Tobacco Co., 109 SW 1185, 33 
KyL 257. (4) To show that the 
minds of the parties had not met on 
cancellation. National Union F. Ins. 
Com vacakin, (hex, ‘Civ. A.” 160° SW: 
669. (5) To show that, on a can- 
cellation of the policy according to 
its terms, authorizing a cancellation 
on a return of the ratable proportion 
of the premium for the unexpired 
term, the premium had not been re- 
funded. Avtna Ins. Co. v. Weissin- 
ger, 91 Ind. 297. (6) To show thata 
certain person, in what he did in re- 
spect to a cancellation, was not, and 
did not act as, the agent of insured, 
but was, and acted as, the agent of 
the insurer. Horn v. Dorchester 
Mut. EB. Ins. Co., 199 Mass. 534, 85 
NE 853. (7) Evidence that insured, 
after the fire but before he learned 
of it, stated that the policy had been 
canceled and that no liability at- 
tached to insurer shows his consent 
to the cancellation of the policy be- 


fore the loss. Smith v. Scottish 
Union, etc., Ins. Co., 200 Mass. 50, 
85 NE 841. (8) Where the evidence 


is conflicting, the jury is authorized 
in finding that oral notice of the can- 
cellation of a policy had never been 
given. Healy v. Pennsylvania State 
aes Co. 50 App? Div." 827, 63 NYS 
1055. 

{b] Evidence held insufficient: 
(1) To show cancellation of the pol- 
icy. Cohn v. Mechanics’, etc., Ins. 
Coy 175" TN AS bos Globe, ete. By 
Ins. Co. v. Emil Willbrandt Surgical 
Mfe. Co., 128 Ill. A. 262; Violette 
v. Queen Ins. Co., 96 Wash. 3038, 165 
P 65; Northern Pine Crating Co. v. 
Liverpool, etce., Ins. Co., 143 Wis. 
433, 128 NW 70. (2) Where insurer 
relies on notice of cancellation given 
to brokers employed by insured to 
effect the insurance, evidence was 
held insufficient to show that they 
were ostensible agents and as such 
entitled to accept the notice. Lau- 
man v. Concordia F. Ins. Co., (Cal. 
A;) 192 P 128. 

84. Helbig v. Citizens’ Ins. Co., 
234 Ill. 251, 84 NE 897 [aff 138 Tl. 
A. 115]; Pennsburg Mfg. Co. v. Penn- 
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foree.®® 


The 


sylvania EK. Ins. Co., 16 Pa. Super. 
Sil, 

[a] A plea of the general issue 
does not destroy such prima facie 
case, but merely entitles defendant 
to offer evidence to meet the prima 
facie case by proving that the policy 
was never executed. Helbig v. Citi- 
zens’ Ins. Co., 234 Til, 251, 84 NE 
897 [aff 138 Ill. A. 115]. 

[b] Rebuttal evidence.—Although 
the policy was executed by the com- 
pany’s officers and countersigned by 
its local agent, the fact that if was 
not delivered to insured by anyone 
having authority from the company 
or its agent, but was obtained. by 
him on the day after the premises 
were burned from the agent’s clerk 
in the agent’s absence, and without 
notice to either that a fire had oc- 
curred, rebuts the prima facie case 
arising from insured’s possession of 


the policy. Pennsburg Mfg. Co. v. 
Pennsylvania F. Ins. Co., 16 Pa. 
Super. 91. 


85. White v. New York Ins. Co., 
93 Fed. 161 [aff 103 Fed. 260, 43 CCA 
216]. 

86. Law v. Northern Assur. Co., 
165 Cal. 394, 132 P 590; Hartford F. 
Ins. Co. v. Whitman, 75 Oh. St. 312, 
79 NE 459, 9 AnnCas 218. 

{a] Evidence held sufficient: (1) 
To establish a parol contract of in- 
surance. Farrar v. Western Assur. 
Coy) 80 1Gals Av 489) 159 IPMGO95e Ghik; 
Thompson v. New Haven Security 
Ins. Co., 190 Ill. A. 442; Shawnee F. 
Ins. Co. v. Roll, 145 Ky. 113, 140 SW 
49; Pelican Assur. Coa. v. Schild- 
knecht, 128 Ky. 351, 108 SW 312, 
32 KyL 1257; Michigan Pipe Co. v. 
North British, etc., Ins. Co., 97 Mich. 
493, 56 NW 849; Ganser v. Fireman’s 
Fund Ins. Co., 38. Minn. 74,-85 NW 
584; Swift v. Central Union F. Ins. 
Co., 279 Mo. 606, 216 SW 935; Rug- 
gles v. American Cent. Ins. Co., 114 
N.Y.) “445, 21 NE’ 1000; 12° AmSR 
674 [aff 1 NYSt 572]; Abel v. Phe- 
nix Ins. Co., 57 App. Div. 629, 68 NYS 
19; Beury v. Canada Nat. EF. Ins. 
Co.) 39 ‘Onts lL. 348, 12) OnewN els, 
37 DomLR 105. (2) To show the 
creation of a parol contract of in- 
surance and the issuance of a binder 
pursuant to the contract. Lea v. 
Atlantic F. Ins. Co., 168 N. C.. 478, 
84 SE 813. (3) To show that de- 
fendant’s agent agreed to renew the 
policy. Fireman’s Fund Ins. Co. v. 
Searcy, 157 Ky. 749, 163 SW 1103; 
Willson v. German American Ins. 
Co., 95 Nebr. 774, 146 NW 945. (4) 
To show that insurer’s agent acted 
within his ostensible authority in 
making a contract of renewal. Will- 
son v. German American Ins. Co., 
supra. 

{[b] Evidence held insufficient: 
(1) To establish a parol contract of 
insurance. American Can Co. v. Ag- 
ricultural Ins. Co., 12 Cal. A. 133, 106 
P 720; Benner v. Philadelphia Fire 
ASSOC! 2290 2Pa lwo, US. Aves 140 
AmSR 706; Whitman v. Milwaukee 
BU Insy Cou LaSieWilsa 24- Oe NEVE 
291, 116 AmSR 25, 5 LRANS 407. 
(2) To establish a parol agreement 


to renew an existing fire policy on. 


expiration thereof. Gresham v. Nor- 
wich Union F. Ins. Soc., 157 Ky. 402, 
163 SW 214. (3) To show that a 
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that it related to the same subject matter;8? but no 
higher degree of proof is required than on any other 
question of fact.88 An effort to cancel a policy is an 
implied recognition that it is 


or has been in 


[§ 757] d. Fraud or Willful Wrong—(1) Fraud 
or False Swearing. Although the fraud or false 
swearing which will defeat recovery by insured may 
constitute a crime, nevertheless it is suffizient for 
the insurer to make out such defense by a prepon- 
derance of evidence,°® and this applies to fraud or 


broker had authority to bind insurer 
by an oral contract. Taylor v. Liv- 
erpool, etc., Ins. Co., 68 Pa. Super. 
302. (4) A recovery on a verbal 
contract of insurance cannot be sus- 
tained, where the testimony is silent 
as to the rate of premium and the 
period of time during which the in- 
surance was to continue, and the 
only witness for plaintiff stated that 
the insurance was on stock alone, 
while plaintiff claimed for loss on 
machinery, office furniture, and fix- 
tures in addition. Keystone Mat- 
tress, etc., Bed Co. v. Pittsburg Un- 
derwriters, 21 Pa. Super. 38. 

{c] Mere silence of defendant, if 
there is no duty of speech, will not 
support an inference of a contract 
to insure. Royal Ins. Co. v. Beatty, 
119 Pa.-6, 12 A 607, 4 AmSR 622. 

87. American Can Co. v. Agricul- 
turaliins: Cov, to" CalipAer 230 a 0iGae 
720; Etter v. St. Paul F. & M. Ins. 
Co., 54 Pa. Super. 187. 

“To constitute a verbal contract 
of insurance the minds of the par- 
ties must have met upon all the 
essentials of the contract. The tes- 
timony must make clear the subject- 
matter of insurance, the amount and 
limits of the risk, including its dura- 
tion in point of time and extent in 
point of hazard assumed, the rate of 
premium, and generally all the cir- 
cumstances which are peculiar to 
the contract, and distinguish it from 
every other so that nothing remains 
to be done but,to fill up the policy 
and deliver it on the one hand and 
pay the premium on the _ other.’ 
Keystone Mattress, etce., Co. v. Pitts- 
burg Underwriters, 21 Pa. Super. 38 
[quot Benner v. Philadelphia Fire 


ASSOC 1°22'9 6 Pa. «T5y USA S 4455 ot 4h 
AmSR 706]. 

8s. Waldron v. Home Mut. Ins. 
Co., 16 Wash. 193, 47 P 425. 

g9. Citizens’ Ins. Co. v. Helbig, 
138 Th A dt'§: ati 234 Shilm25d,8 84: 
NE 897]. 


90. Sibley v. St. Paul F. & M. Ins.’ 


Co., 22 &. Cas. No. 12,830, 9 Biss. 31; 
Jacobs v. Queen Ins. Co., 195 Mich. 
18, 161 NW 936; Hersey v. Merri- 
mack County Mut. F. Ins. Co., 27 
N. H. 149; Maple Leaf Milling Co. 
v. Colonial Assur. Co., 27 Man. 621. 
But see Cochran v. Amazon Ins, Co., 
7 Oh. Dec. (Reprint) 276, 2 CincLBul 
54 (the defense of false Swearing in 
the proofs of loss must be proved 
beyond a reasonable doubt). 

[a] Evidence held sufficient: (1) 
Copeland v. American Cent. Ins. Co., 
191 Mo. A. 485, 177 SW 820. (2) To 
show that plaintiff had fraudulently 
overvalued the property in his proofs. 
of loss. Milhim v. German F. Ins. 
Co., 188 Ill. A. 186;American Ins. 
Co. v. Paggett, (Ind A.) 128 NE 468; 
Archibald v. Granite State F. Ins. 
Co:, 117 Me. 205, 103 A 162: Bottle 
v. Liverpool, ete., Ins. Co., (Me.) 85 A 
1058; Pottle v. Liverpool, etc., Ins. 
Co., 108 Me. 401, 81 A 481; Corn 
Novelty Co. v. Norwich Union F. 
Ins. Soc., Ltd., 176 App. Div. 261, 162 
NYS 1020; Dossett v. First Nat. F. 
Ins. Co., 1388 Tenn. 551, 198 SW 889. 
(3) To sustain a finding that, in his 
application and proofs of loss, plain- 
tiff gave his honest opinion of the 
value of the property. Helm v. An- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 
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§ 757] 


misrepresentation in procuring the insurance.®! But 
the evidence of the fraud or false swearing must be 
either direct and positive, or the circumstances must 
be strong, convincing, and preponderating;?? loose 
Mere discrepancy, al- 
though large, between the sworn statement by in- 


testimony is insufficient.9? 


chor F. Ins. Co., 1382 Iowa 177, 109 
NW 605. (4) To sustain a finding 
that plaintiff had not fraudulently 
represented the value of the prop- 
erty insured and the amount of loss 
sustained in his proofs of loss. 
Hodge v. Franklin Ins. Co., 111 Minn. 
321, 126 NW 1098. (5) Where de- 
fendant produces evidence exciting 
just suspicion that errors in in- 
voices sworn to and furnished by 
plaintiff were fraudulent, and plain- 
tiff gives an unsatisfactory explana- 
tion or no explanation at all, a 
verdict for defendant will not be 


disturbed. Vaughan v. Virginia F. 
& M. Ins. Co., 102. Va. 541, 46 SE 
692. 

[b] Evidence held insufficient: 


(1) To establish the defense of fraud 
in plaintiff's claim. Bass v. Wil- 
limsburgh City F. Ins. Co., 93 Misc. 
8, 156 NYS 623; Home Ins. Co. v. 
Rogers, 60 Tex. Civ. A. 456, 128 SW 
625; Rasmusson v. North Coast F. 
Ins. Co. 83 Wash. 569, 145 P 610, 
LRA1915C 1179; Newton v. Theresa 
Village Mut..F. Ins. Co., 125 Wis. 
DRO p04) ENIWe 110%) G2) Eo establish 
fraud in making an SO At ie in 
the roofs of loss. awrence Vv. 
Noviiwestern Nati einsit Conn, LOT il. 
A. 449. (3) To establish fraud in 
insured’s statement in his proofs of 
loss, even if there was error. Cole 
vy. North British Mercantile Ins. Co., 
A138 Nies SL2/095) AMT.) (4) Toes 
tablish fraud in the alleged removal 
of goods from insured’s store before 
the fire. Oehler v. Phoenix Ins. Co., 
159 Mo. A. 696, 1389 SW 11738. (5) 
To show that plaintiff had concealed 
his books and records from defend- 
ant. Stockton Combined Harvester, 
ete., Works v. Glens Falls Ins. Co., 
121 Cal. 167, 58 P 565. (6) To show 
willful fraud on the part of insured, 
who was an illiterate farmer’s wife. 
Beyer v. St. Paul F. & M. Ins. Co., 
112 Wis. 138, 88 NW 57. 

91. Harland v. Liverpool, etc., Ins. 
Co., 192 Mo. A. 198, a Sw 998; 
Washington F. Ins. Ca AVG 
(Tex. Civ. A.) 163 SW 608; North 
British, ete. Ins. Co. v. Tourville, 
2ouGans Ss) CoeLi: 

[a] Evidence held sufficient: (1) 
To show fraud or misrepresentation 
as to the value of the property be- 
fore issuance of the policy. Milhim 
v. German F. Ins. Co., 188 Ill. A. 186. 
(2) To show that insured in his ap- 
plication made false material state- 
ments. Hughes v. Metropolitan L. 
Ins. Co., 117 Me. 244, 103 A 465. (3) 
To show knowledge of overvaluation 
on the part of insured. American 
Ins. Co. v. Gilbert, 27 Mich. 429. 

[b] Evidence held insufficient: 
(1) To show fraud or misrepresen- 
tation as to value in the application. 
Hodge v. Franklin Ins. Co., 111 Minn. 
321, 126 NW 1098; Harland v. Liver- 
pool, ete, Ins. Co., 192 Mo. A. 198, 
180 SW 998;-Nerger v. BHquitable 
Fire Assoc., 20 S. D. 419, 107 NW 
531. (2) To show a fraudulent rep- 
resentation of sole ownership. Hel- 
vetia Swiss F. Ins. Co. v. Edward 
P. Allis Co. 11 Colo. A. 264, 53 P 
242. (3) To show that the answer 
to a question in the application as to 
prior refusals to insure was untrue. 
Capital F. Ins. Co. v. King, 89 Ark. 
346, 116 SW 894. (4) To show a 
misrepresentation or concealment as 
to the nature of the risk. Kinney v. 
Caledonian Ins. Co., 148 Il. A. 256; 
Kinney v. Rochester German Ins. 
CGo., 141 Ill. A. 543. (5) Where the 
policy -describes the property in- 
sured as contained in a “corrugated 
jron clad building,” testimony that 
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the structure is of brick, given in 
reply to a query as to whether it 
was a frame building, is no evi- 
dence of misrepresentation. John- 
ston v. HFarmers’ F. Ins. Co., 106 
Mich. 96, 64 NW 5. 

{c] Fraud as to encumbrances.— 
(1) If insured testifies, on an issue 
of misrepresentation by him as to a 
mortgage on the insured property, 
that he stated a minimum, and a 
maximum amount due thereon in his 
representation to insurer’s agent, the 
court may accept the maximum 
amount as the amount represented 
to be due. Home Ins. Co. v. Koob, 
113° Ky. 360, 68 SW 453, 24 KyL 
223, 101 AmSR 354, 58 LRA 58. (2) 
Evidence held sufficient to show that 
insured did not know that the ap- 
plication contained a negative an- 
swer to a question whether the prop- 
erty was encumbered. Warner vy. 
Narragansett Mut. F. Ins. Co., 111 
Me. 590, 90 A 706. (3) Evidence 
held insufficient to show fraudulent 
concealment of mortgages. Conti- 
nental Ins. Co. v. Ford, 140 Ky. 406, 
131 SW 189. 


92. U. S.—Huchberger v. Home 
He Ensiy Cone LZueh Cackh INow16,82il.005 
Biss. 106. 


lowa.—Behrens v. Germania F. 
Ins. Co., 64 Iowa 19, 19 NW 838. 
Mich.—Hanover F. Ins. Co. v. Man- 


nasson, 29 Mich. 316. 
N. Y.—Simon Cloak, ete., Co. v. 
Aftna Ins. Co., 141 NYS 553. 
Can.—North British, ete., Ins. Co. 


Vem bOurville;waomCanyr os Glly ft. 

Man.—Kibzcey v. Home Ins. Co., 
[1918] 2 WestWkly 541 [app dism 
[1919] 1 WestWkly 423]. 

Ont.—Adams v. Glen Falls Ins. 
Cox ss TOnt. Es 15510 ‘OntwWN<171,31 
DomLR 166 [allowing app 9 OntWN 
446, and app quashed 54 Can. S. C. 
88,°32 DomLR 399]. 

[a] The evidence should be clear 
and satisfactory (1) and leave no 
room for any reasonable inference 
but that of guilt, and where evi- 
dence that insured had made an ex- 
cessive estimate of his loss is relied 
upon as proof of his fraudulent in- 
tent, the estimate should be so ex- 
travagant as to lead necessarily to 
the conclusion that the excess was 
due, not to an error of judgment, but 
to an intention to defraud. Kibzcy 
v. Home Ins. Co., (Man.) [1918] 2 
WestWkly 541 [app dism [1919] 1 
WestWkly 423]; Adams v. Glen Falls 
Ins: Co., 37 Ont. Ec 1, 10: OntwN 171, 
31 DomLR 166 [allowing app 9 Ont 
WN 446, and app quashed 54 Can, 
SiGve set mooy omink= S99. 'C2)) TA 
mere suspicion, or even grave sus- 
picion, is not enough. Adams v. 
Glens Falls Ins. Co., supra. : 

93) Phenix E Ins. Co. v. Philip, 
13 Wend. (N. Y.) 81. 

94. U. S.—Republic F. Ins. Co. v. 
Weide, 14 Wall. 375, 20 L. ed. 894; 
Huchberger v. Home F. Ins. Co., 12 
F. Cas. No. 6,821, 5 Biss. 106; Mack 


v. Laneashire Ins. Co.,-4 Fed. 59; 
2 McCrary 211. 

Ark.—American Cent. Ins. Co. v. 
Ware, 65 Ark. 336, 46 SW 129. 

Cal. — Obersteller v. Commercial 
ASSUPCOw 96 VCals= 645, "ols Perth sii 


Fitzgerald v. Union Ins. Co., 54 Cal. 
599; Clark vv. Phoenix Ins: ‘Co., 36 
Cal. 168. 

Ill.—Commercial Ins. Co. v. Fried- 
lander, 156 Tll. 595, 41 NE 183; Rock- 
ford Ins. Co. v. Nelson, 75 Ill. 548. 

Ind.—Franklin Ins. Co. vy. Culver, 
6 Ind. 137. 

Iowa.—Goldstein v. St. Paul F. & 
M. Ins. Co., 124 Iowa 143, 99 NW 
696; Stone v. Hawkeye Ins. Co., 
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sured as to his loss and the amount of the loss as 
shown on the trial wili not of itself constitute suffi- 
cient evidence to establish fraud or false swearing ;°4 
but such discrepancy, if. large, may constitute some 
evidence of fraud,®°> and may, in connection with 
other evidence, require reversal of a judgment in 


Iowa 737, 28 NW 47, 56 AmR 870. 
La.—Israel v. Teutonia Ins. Co., 28 
La. Ann. 689; Beck v. Germania Ins. 
Co., 23 La. Ann. 510; Hoffman v. 
bys parte M.:& F. Ins. Co., 1 La. Ann. 


Me.—Williams v. Phcenix F. Ins. 
Co., 61 Me. 67; Moore y. Protection 


Ins. Co.,-29 Me. 97, 48 AmD 514. 
Mass.—Goldstein v. Franklin Mut. 

ae Ins. Co., 170 Mass. 243, 49 NE 
Miss —Home Ins. Co. v. Lowen- 


thal, .36 S 1042. 

Mo.—Schulter v. Merchants’ Mut. 
Ins. Co., 62 Mo. 236. 

Nev.—Gerhauser vy. North British, 
ete; Ins.-Co., 7 Nev. 174) 

N. Y.—Davis v. Guardian Assur. 
Co., 87 Hun 414, 34 NYS 332 [aff 
155 N. Y. 682 mem, 50 NE 1116 
mem]; Dolan vy. Astna Ins. Cor 232 
Hun 396; Wolf v. Goodhue F. Ins. 
Co., 43 Barb. 400 [aff 41 N. Y. 620 
mem]; L. N. Gross Co. v. Westches- 
ter Wh. Ins, Con $e Mise: 327, 151 NYS 
945; Unger v. People’s F. Ins. Co; 
4 Daly 96; Simon Cloak, etcy (Cor eve 
Afitna Ins. Co., 141 NYS 553; Hirsch- 
man v. Fireman’s Fund Ins. Co., 123 
NYS 781. 

_ Pa.—Insurance Co. of North Amer- 
ica v. Melvin, 1 Walk. 362. 

Tex.—Pelican Ins. Co. v. Schwartz, 
19 SW 3:74. , 

Wis.—Bannon v. Insurance Co. of 
North America, 115 Wis. 250, 92 
NW 666; Wunderlich v. Palatine F. 
Ins. Co., 104 Wis. 395, 80 NW 471; 
Dogge v. Northwestern Nat. Ins. Co.,- 
49 Wis. 501, 5 NW 889. 
> [a] Thus, (1) a verdict that plain- 
tiff did not fraudulently misstate 
the value of the goods is sustained, 
where the evidence shows that plain- 
tiff made nearly as many errors 
against his own interest as against 
that of defendant. Sharlet v. Han-’ 
over H. Ins. €o; 178 “App. Div. 374 
164 NYS 809. (2) A verdict for 
plaintiff for less than the face of the 
policy is equivalent to a finding that 
there was an overvaluation, but that 
it was made by honest mistake. 
Citizens’ F. & M. Ins. Co. v. Short, 
62 Ind. 316. 

[b] Evidence affecting credibility 
as witness.—The fact that insured 
in an action for a loss testifies that 
the insured property was worth 
eight thousand five hundred dollars 
when the fire occurred, while an affi- 
davit made by him, just before the 
writing of the policy, for the pur- 
pose of taxation, valued the property 
at two thousand dollars, does not 
preclude his recovery on the ground 
of false swearing, but merely affects 
his credibility as a witness. Burge 
v. Greenwich Ins. Co., 106 Mo. A. 
244, 80 SW 342. 


95. U. S.—Oshkosh Packing, etc., 
Co. v. Mercantile Ins. Co., 31 Fed. 
200; Mack v. Lancashire Ins. Co., 


4 Fed. 59. 2 McCrary 211. 

Me.—Williams v. Phenix F. Ins. 
Co., 61 Me. 67; Wall v. Howard Ins. 
Co., 51 Me: 32. 

Mass.—Goldstein v. Franklin Mut. 
ee Ins: Co., 170° Mass: 243, 49 INE 
115. 

N. Y.—Sternfeld v. Park F. Ins. 
Co;, 50 Hun’ 2625-2 NYS 766: Fur- 
long v. Agricultural Ins. Co., 18 NYS 
844, 28 AbbNCas 444. 

Wis.—Wunderlich v. Palatine F. 
Ins. Co., 104 Wis. 382, 80 NW 467. 

[a] Mlustration. — Where the 
proofs fixed the loss at more than 
eleven times the amount found by 
the jury, and the evidence of in- 
sured showed it to be less than one 
half the amount claimed, fraud and 
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plaintiffs’ favor.°® 


pearance of good faith.®§ 
[§ 758] (2) Incendiarism. 


a reasonable doubt. 


doubt. 


false swearing thereby appeared. 
Furlong v. Agricultural Ins. Co., 18 
NYS 844, 28 AbbNCas 444. 

96. Marchesseau v. Merchants’ 
Ins. Co., 1 Rob. (La.) 438; Anibal v. 
Insurance Co. of North America, 84 
App. Div. 634, 82 NYS 600; Ferris 
v. Kenton Ins. Co., 9 Oh. Dec. (Re- 
print) 634, 16 CincLBul 6. 

97. Wightman v. Western M. & 
F. Ins. Co., 8 Rob. (la.) 442; Mar- 
chesseau v. Merchants’ Ins. Co., 1 
Rob. (La.) 438. 

98. Attna Ins. Co. v. Strout, 16 
Ind. A. 160, 44 NE 934; Hanover F. 
Ins. Co. v. Mannasson, 29 Mich. 316. 

[a] Evidence held sufficient to 
show that a misstatement by insured 
in the proof of loss as to the amount 
of insurance was not made to deceive 
or mislead insurer. Petroff v. Equity 
eeprne Co., 1838 Iowa 906, 167 NW 
™*99, See Arson 5 C. J. p 537% 

Le wchultz vy. Pacific. Ins.Co,, 14 
Fla. 73; McInturff v. Insurance Co. 
of North America, 248 Ill. 92, 93 NE 
369, 140 AmSR 153, 21 AnnCas 176; 
Germania F. Ins. Co. v. Klewer, 129 
Til. 599,22 NE .489;. McConnell v. 
Delaware Mut. Safety Ins. Co., 18 Il. 
228; Cottam v. National Mutual 
Churchsy Ins, Coz, 209 wThl,,. An 4045 
Thurtell v. Beaumont, 1 Bing. 339, 
8 ECL 531, 130 Reprint 136. But see 
pent Ins. Co. vy. Weaver, 22 Ill. A. 
122. \ 

[a] Evidence held sufficient: (1) 
Milhim v. German F. Ins. Co.,. 188 
Ill, A. 186. (2) To warrant a find- 
ing that the insured corporate prop- 
erty was destroyed by fire at the 
instigation of a stockholder who was 


beneficial owner of all the stock and. 


would ultimately receive every dol- 
lar of the insurance money. D. I. 
Felsenthal Co. v. Northern Assur, 
Co., Ltd., 284 Ill. 348, 120 NE 268 
[aff 205 Ill. A. 610]. 

{[b] Evidence held insufficient.— 
Bonner v. Milwaukee Mechanics’ Ins. 
ATO, LGD PUL CALS 6.6 

2. U. S.—Mack v. Lancashire Ins. 
Co., 4 Fed. 59, 2 McCrary 211; Carl- 
witz v. Germania F. Ins.) Cor; 638. 
Cas. No. 2,415a; Howell v. Hartford 


Re ens OO. pla hee (OAS. VM ING@.chu0s uo Ors 
Scott v. Home Ins. Co., 21 F. Cas. 
No. 12,533, 1 Dill. 105; Sibley v. St. 
Paul yh se SINS CO, y ZamitaCasey 
No. 12,830, 9 Biss. 31. 
Ind.—Continental Ins. Co. v. Jach- 


nichen, 110 Ind. 59, 10 NE 636, 59 
AmR 194. 

Iowa.—Behrens v. Germania Ins. 
Co., 58 Iowa 26, 11 NW 719. 

Ky.—ABtna Ins. Co. v. Johnson, 11 
Bush 587, 21 AmR 223. 

La.—Hoffman v. Western M. & F. 
Ins. Co., 1 La. Ann. 216; Wightman 
v..Western M. & F. Ins. Co., 8 Rob. 
442; Adams v. Liverpool, etc., Ins. 
Co., 5 La. A. (Orleans) 301; Baker, 
etc., Hardware Co. v. Liverpool, etc., 
Ins. Co., 3 La. A. (Orleans) 461. 


The failure of insured to sus- 
tain by direct evidence the truth of his statements 
does not of itself constitute sufficient evidence of 
false swearing;®’ but where there is a clear case 
prima facie of falsity, the evidence offered in ex- 
planation must be such as to show at least an ap- 


As the willful or 
fraudulent burning of insured property is usually 
eriminal,®® the question has arisen whether such an 
act relied on by the company as a defense in a suit 
on the policy may be established by a preponderance 
of the evidence or whether it must be proved beyond 
According to some authorities, 
the rule which prevails in criminal cases applies, 
and the defense must be proved beyond a reasonable 
By the weight of authority, however, such 
a defense need not be proved beyond a reasonable 
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cient.? 
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doubt, a preponderance of the evidence being suffi- 
But the proof should be clear and satisfac- 
tory,’ taking into consideration the presumption of 
innocence in such cases, which the evidence must 
be sufficient to overcome;* and although this de- 
fense maybe established by presumptive, as well as 


direct, evidence, the inference or presumption to 
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Me.—Smith v. California Ins. Co., 
85 Me. 348, 27 A 191; Decker v. 
Somerset Mut. F. Ins. Co., 66 Me. 
406; Butman v. Hobbs, 35 Me. 227 
(upholding contrary rule). 

Mass.—Schmidt Vv. New York 
Union Mut. F. Ins. Co., 1 Gray 529. 

Mich.—Jacobs v. Queen Ins. Co., 
195 Mich. 18, 161 NW 936; Monaghan 
v. Agricultural F. Ins. Co., 53 Mich. 
238, 18 NW 797. 

Minn.—Thoreson v. Northwestern 
Naf Ins. Co., 29 Minn. 107, 12 NW 

Mo.—Rothschiid v. American Cent. 
Ins. Co., 62 Mo. 3856; Marshall v. 
be F. Ins. Co., 43 Mo. 586. 

J.—Kane v. Hibernia Ins. Co., 
39 AN. eects OOo) Am be eos 

N. Y.—Weir v. tna Ins. Co., 91 
Hun 217, 36 NYS 216; Johnson v. 
Agricultural Ins. Co.,, 25 Hun 251. 

N. C.—-Blackburn v. St. Paul F. 
os Ins. Co., 116 N. C. 821, 21 SH 

Oh.—Pennsylvania F. Ins. Co. v. 
Carnahan 19) Oh: Cir, €t. 204, 10) 0h. 
Cir. Dec. 225. - But see Lexington 
F., ete. Ins. Co. v. Paver, 16 Oh. 
324 (upholding the opposite rule). 

Or.—Portland First Nat. Bank: v. 
Commercial Assur, Co., 33 Or. 43, 52 
P 1050. 

Pa.—Somerset County Mut. F. Ins. 
Co. v. Usaw, 112 Pa. 80, 4 A 355, 56 
AmR 307. 

Tex.—Mott v. Spring Garden Ins. 
Co., (Civ. A.) 154’/SW 658. 

Wash.—Hart v. Niagara F. Ins. 
Co., 9 Wash. 620, 88 P 213, 27 LRA 
86. 

W. Va.—Simmons v. West Vir- 
ginia Ins. Co., 8 W. Va. 474. 

Wis. — Knopke v. Germantown 
Farmers’ Mut. Ins. Co., 99 Wis. 289, 
74 NW 795; Agnew v. Farmers’ Mut. 
Protective B. ‘Ins. Co., 95 Wis. 445, 
70 NW 554; Blaeser v. Milwaukee 
Mechanics’ Mut. Ins. Co., 37 Wis. 31, 
19 AmR 747; Washington Union Ins. 
Co. v. Wilson, 7 Wis. 169. 

Alta.—Laidlaw v. Hartford F. Ins. 
Go;, 10° Alta. 2.) 7129) “Domi, 229; 
84 WestLR 993, 10 WestWkly 697. 

[a] Evidence held sufficient: (1) 
Meily Co. v. London, ete., F. Ins. Co., 
148 Fed. 6838, 79 CCA 454 {aff 142 
Fed. 873]; Lesser v. Jefferson F. 
Ins. Co., 141 Ky. 667, 183 SW 551; 
Copeland v. American Cent. Ins. Co., 
191 Mo. A. 435, 177. SW 820. (2) 
To show that insured did not inten- 
tionally burn his house. .Todd_ v. 
New Haven Security Ins. Co., (Mo. 
A.) 221 SW 808. 
finding that the fire was not caused 


‘by insured, and that he did not fail 


to make a reasonable effort to save 
the property. Schornak v. St. Paul 
F. & M. Ins. Co., 96 Minn. 299, 104 
NW 1087. 

[b] Evidence held insufficient: 
(1) To show that insured willfully 
or fraudulently caused the fire. Liv- 
erpool, ete., Ins. Co. v. Wright, 158 


(3) To sustain a] 


which the facts proved give rise must be strong and 
almost inevitable.® 
tried and acquitted on a criminal charge of arson is 
of no weight in a suit on the poliey.® 

Performance or Breach of Warten? 
or Condition—(1) In General. 
preponderance of the evidence on the question 
whether there has been a sufficient compliance on 
plaintiff’s part with a warranty or condition of the 
policy to justify a recovery thereon;’ plaintiff’s 
testimony simply that he has complied with all the 


The fact that insured had been 


There must be a 


Ky. 290, 164 SW 952; 
Mechanics’ Ins. Co. v. Frosch, (Tex. 
Civ. A.) 130 SW 600. (2) To show 
that plaintiff conspired to burn, or 
did burn, the property. Home Ins. 
Co. v. Crowder, 164 Ky. 792, 176 SW 
344. (3) To show that the property 
was intentionally burned, or that in- 
sured testified falSely in swearing 
that he had no knowledge of the 
origin of the fire. Rochester German 
Ins. Co. v. Schmidt, 151 Fed. 681 [rev 
on other grounds 162 Fed. 447, 89 
CCA 333]. (4) Evidence that after 
the fire coal oil in considerable quan- 
tities was found to have been scat- 
tered about the store and on the 
goods is not sufficient to warrant 
reversal of a judgment in favor of 
insured where such evidence is more 
or less conflicting, and the effect of 
such testimony is more or less re- 
butted by evidence showing that 
lamps were used in the store, and 
that the lamps and other furniture 
were broken, and the oil scattered 
about, by the force of streams of 
water which were thrown while the 
fire was in progress. Pennsylvania 
BY Ins: Co, v:) Carnahan, 19 Ohi \€ir. 
Ct. 114, 10 Oh. Cir. Dec. 186. 


Milwaukee 


3. Scott v. Home Ins. Co., 21 F.° 
Cas. No. 12,583), a° Dill, 1052 Sibley: 
VOSt. SPaul hv GeM. Winss Con 220k. 


Cas. No, 12,830, 9 Biss. 31; Flynn v. 
Merchants’ Mut. Ins. Co., 17 La. Ann. 
135; Hoffman v. Western M. & F. 
Ins. Co., {1 Da. Ann; 216; Decker. v. 
Somerset Mut. F. Ins. Co., 66 Me. 
406; Anderson v. American Mut. Ins. 
Coy tserNe dd. dated bale 

“To fasten upon a man the act of 
willfully and maliciously setting fire 
to his own buildings, should cer- 
tainly require more evidence than to 
establish the fact of payment of a 
note, or the truth of an account in 
set-off; because the improbability or 
presumption to be overcome in the 
one case is much stronger than it is 
in the other.” Decker v. Somerset 
Mut. F. Ins. Co., 66 Me. 406, 408. 

4 Portland First Nat. Bank v. 
Commercial Union Assur. Co., 33 Or. 
43, 52 P 1050; Knopke v. German- 
town Farmers’ Mut. Ins. Co., 99 Wis. 
289, 74 NW 795. 

5. Adams v. Liverpool, ete., Ins. 

Co., 5 La. A. (Orleans) 301; Baker, 
etc., Hardware Co. v. Liverpool}, etc., 
Ins. Co., 3 La. A. (Orleans) 461. 
' [a] Proof by circumstantial evi- 
dence must be not only consistent 
with plaintiff's guilt, but inconsis- 
tent with any other rational conclu- 
sion. Flynn v. Merchants’ Mut. Ins. 
Co:., 17 La, Ann.135. 

6. Sibley v. St. Paul F. & M. Ins. 


Co., 22 &. Cas. No. 12,830, 9 Biss. 31; 
Crescent Ins. Co. v. Camp, 64 Tex. 
521. 


7. Ellis v. Farmers’ Ins. Co., 44 
Iowa 702; Home Ins. Co. v. Clem- 
ents, 90 SW 9738, 28 KyL 953; Miller 
v. Insurance Co. of North America, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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conditions of the policy without producing the pol- 
ley in evidenee is insufficient. Similarly, there must 
be a preponderance of the evidence on the question 
whether there has been a breach of warranty or con- 
dition such as to justify insurer in forfeiting the 
policy ;® and as a forfeiture is not favored, the facts 
on which it is based must be strictly proved,!® and 
it will not be enforced on mere inferences.1 These 
rules apply on the question of performance or breach 
of a warranty or condition as to additional insur- 
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anee on the same property without insurer’s con- 


106 Mo. A. 205, 80 SW 330; State 
Ins. Co. v. Schreck, 27 Nebr. 527, 43 
NW 340, 20 AmSR 696, 6 LRA 524. 

[a] Evidence held insufficient: 
(1) To show compliance with a pro- 
vision as to payment of premium. 
Driver v. Planters’ Mut. Ins. Assoc., 
78 Ark. 127, 93 SW 752 Home Ins. 
Co. v. Roll, 187 Ky. 31, 218 SW 471; 
Continental Ins. Co. v. Hargrove, 131 
Ky. 837, 116 SW 256; Shoemaker v. 
Commercial Union Assur. Co., Ltd., 
75 Nebr. 587, 106 NW 316. (2) To 
show compliance with a warranty to 
keep~a night and day watchman on 
duty whenever the plant should be 
idle or inoperative. Kentucky Ver- 


million Min., ete., Co. v. Norwich 
Union F. Ins. Soc., 146 Fed. 695, 77 
CCA. 121. 

[b] Appraisal. — Evidence held 


sufficient: (1) To warrant a finding 
that failure to secure an appraise- 
ment was not due to any fault of 
plaintiff, but was due to the fault of 
the appraiser selected by defendant. 
Slepski v. German F. Ins. Co., 141 Ill. 
A. 614. (2) To show that the ap- 
praiser chosen by insurer was not 
disinterested. Delaware Underwrit- 
ers, ete., Ins. Co. v. Brock,.109 Tex. 
425, 211 SW 779. (3) To warrant 
a finding that the appraisers sub- 
mitted their differences to an um- 
pire as required by the policy. Kent, 
ete., Paint. Co. v.-Adtna Ins. Co., 
165 Mo. A. 30, 146 SW 78. 

S$ Dade v. Attna Ins. Co., 54 Minn. 
336, 56 NW 48. 

C7 tS: a inst ) Nat. im. «ins. 4Co: 
v. Burnett, (Fla.) 84 S 382; Collins 
v. Iowa Mfrs’. Ins. Co., (Iowa) _176 
NW 253; Cronin v. Philadelphia Fire 
Assoc., 123 Mich. 277, 82 NW 465; 
Brown v. Connecticut F. Ins. Co., 
197 Mo. A. 317, 195 SW 62. 

[a] Increase of hazard as forfeit- 
ing the policy must be shown by 
insurer by a preponderance of the 
evidence. U. S. First Nat. F. Ins. 
Co. v. Burnett, (Fla.) 84 S 382. 

[b] Evidence held sufficient to 
show that the condition as to the 
use and occupancy of the building 
was broken. Connecticut F. Ins. Co. 
v. Buchanan, 141 Fed. 877, 73 CCA 
111, 4 LRANS 758.: 


10. 'MarmMersay TétC.oranSs COs" Ve 
Newman, 58 Nebr. 504, 78 NW _ 9338. 
11. Clover Crest Stock Farm, 


Ine. v. Wyoming Valley F. Ins. Co., 
108 Mise. 465, 177 NYS 771. 

fa] Dlustration.—A provision for- 
feiting a policy if mechanics should 
be employed in altering the premises 
for more than fifteen days at one 
time is highly penal and will be en- 
forced on mere inferences. Clover 
Crest Stock Farm, Inc. v. Wyoming 
Valley F. Ins. Co., 108 Misc. 465, 177 
INPYS8 UGE: 

12. Illinois Mut. F. Ins. 
Malloy, 50 Ill. 419; Farmers’, 
Ins. Co. v. Newman, 58 Nebr. 
78 NW 933; Norwich Union F. Ins. 
Soe. v. Cheaney, 61 Tex. Civ. A. 
220, 128 SW 11638; Avtna Ins. Co. v. 
Eastman, (Tex. Civ. A.) 72 SW 431. 

[a] Evidence held sufficient: (1) 
To show prima facie the fact of 
other insurance. Humboldt F. Ins. 
Co. v. W. H. Ashley Silk Co., 185 
Fed. 54, 107 CCA 274. (2) To show 
that plaintiff had contracted no in- 
surance except that represented by 
the policy of defendant. Allemania 


Comey: 
etc., 


504,’ 


HS ins: “Co. fv.. Mordtran, 
A.) 128 SW 692. 

{b] Zvidence held insufficient: 
(1) To show that plaintiff had other 
insurance. Atlas Ins.: Co. v. Robi- 
son, 94 Ark. 390, 127 SW 456; Train 
v. Holland Purchase Ins. Co., 68 
N. Y. 208, 2 AbbNCas 33; Norwich 
Union F. Ins. Soc. v. Cheaney, 61 
Dem, CiveeAv 220, AA8eS Wi « LUG 35 caC2)). 
To show that defendant’s secretary 
was informed of, and consented to, 
the additional insurance. A. M. Todd 
Co. v. Farmers’ Mut. F. Ins. Co., 137 
Mich. 188, 100 NW 442. 

[ec] Evidence by insured alone 
that he had informed the insurance 
agent of all the facts concerning 
the alleged surrender of other fire 
policies does not establish that fact 
so as to require its acceptance as 


(Tex. Civ. 


undisputed. Merchants’ F. Ins. Co. 
bap ie 88 Ark. 550, 115 SW 
(ly, 

{d] Failure of insured to testify 


positively that he gave notice of ad- 
ditional insurance warrants the in- 
ference he did not give such notice. 


Illinois Mut. F. Ins. Co. v. Malloy, 
50 Ill. 419. 

13. Continental Ins. Co. v. Hul- 
man, 92 Ill. 145, 34 AmR 122; New 


Ins. Co. v. Watson,~ 23 
Mich. 486; Cumberland Mut. F. Ins. 
Co... v. Giltinan, 48 IN. J~ i. 495, 7 
A 424, 57 AmR 586. 

14. Nicholas v. Iowa Merchants’ 
Mut. Ins. Co., 125 Iowa 262, 101 
NiwWitdd bed. as Davis= Mts. Co: Vv. 
Stuyvesant Ins. Co., 160 App. Div. 
74, 145 NYS 192. 

{a] Evidence held sufficient: (1) 
To show that plaintiff increased the 
risk by dividing the house into three 
distinct parts after the policy was 
issued, and having each part occu- 


York: Cent; 


pied aS apartments. Simpson v. 
Meceay By Ins. Co. a Glex: WCiv. A.) 
133 SW 491. (2) To show that a 


change of occupancy from that of 
owner to tenant increased the hazard. 
Dees burst, Nat.» ins, (Co. v. Bur- 
nett, (Fla.) 84 S 382. 

[b] Evidence held insufficient: 
(1) To show that insured had knowl- 
edge that his lessee had installed 
machinery in the building which in- 
ereased the hazard. Royal Exch. 
Assur. v. Thrower, 240 Fed. 811, 1024 
[aff 246 Fed. 768, 159 CCA 70]. (2) 
To show that insured kept gasoline 
in the building containing the in- 
sured property. MHilburn v. Phoenix 
Ins. Co., 140 Mo. A. 355, 124 SW_68. 

[c] Addition to building.—Evi- 
dence that an addition to a building 
brought it nearer to objectionable 
premises is too indefinite to prove 
increase of risk without evidence of 
the distance between the premises. 
Mitchell v. Mississippi Home Ins. 
Co., 72 Miss. 53,-18 S 86, 48 AmR 
535. 

[ad] That an increased premium 
is demandable by reason of a change 
in the use of the premises does not 
alone prove that the change in- 
creased the risk. Monteleone - v. 
Royal Ins. Co., 47 La. Ann. 1563, 18 
S 472, 56 LRA 784; Taylor v. Se- 
curity Mut. F. Ins. Co. 88 Minn. 
231, 92 NW 952. 

15. Kampen v. Farmers’ Mut. F. 
Ins. Co., 116 Minn. 68, 133 NW 163. 

[a] Evidence held sufficient: (1) 
To show compliance with the condi- 
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sent;12 but where insured introduces his proofs of 
loss, which disclose the existence of other insurance, 
it dispenses with further proof thereof against him.1% 
The rules requiring a preponderance of evidence 
apply also as to the question of performance or 
breach of a condition or warranty as to changes 
increasing the risk,# as to the vacaney of the 
premises,1° as to encumbrances on the property,‘ 
as to a change in interest or title without insurer’s 
consent,’* as to sole and unconditional ownership of 


tion as to vacancy. Johnson v. Men- 
nonite Mut. F. Ins. Co., 100 Kan. 450, 
165 P 275, 100 Kan. 53, 163 P 1074; 
Home Ins. Co. v. Wood, 47 Kan. 521, 
28 P 167; ‘Walton vy. Phcenix Ins. 
Co., 162 Mo. A. 316, 141 SW ‘1138; 
Home Ins. Co. v. Peterman, (Tex. 
Civ. A.) 165 SW 103. (2) To show 
that the building was vacant. Per- 
retta v. St. Paul F. -& M. Ins. Co., 
106 Mise. 91, 174. NYS 131) [arty 77% 
NYS 923 mem]; Springfield F. & M. 
Ins) Co: iv. Boon, (Rex. Civ. eAc)e lot 


SW 1006. See also Agricultural Ins. 
CON MEttbe gh.ctieoAur 5 Og% 
{b] Admission of occupancy.—A 


letter written by insurer's agent to 
its general adjuster, stating that the 
premises had been let and _ sublet, 
and that the subtenant had left them 
about three hours before the fire; “is 
not an admission of their occupancy. 
Stoltenberg yv. Continental Ins. Co., 
aoe Iowa 565, 76 NW 835, 68 AmSR 

16. North British, etc., Ins. Co. v. 
Cae se 12 Tex. Civ. A. 598, 35 SW 

oO. 

[a] Evidence held insufficient to 
show that insurer at the time of 
issuing the policy had notice of a 
chattel mortgage. Moloney v. Ger- 
mania F. Ins. Co., 168 Mich. 269, 134 
NW 6. 

[b] A finding that a mortgage has 
been paid may be sustained by plain- 
tiff’s testimony on _ cross-examina- 
tion. State Ins. Co. v. Schreck, 27 
Nebr. 527, 483 NW 340, 20 AmSR 696, 
6. RATS 24 
~.{¢e] Judgment lien.—An abstract 
of judgment against insured is not 
sufficient proof of a judgment lien. 
North British, ete., Ins. Co. v. Gun- 
ter,/12 Tex. Civ, A. 598535 SW 715. 


17. Philadelphia Fire Assoc. v. 
Perry, (Tex. Civ. A.)y 185. SW 374. 
[a] Evidence held sufficient: (1) 


To show a change of title or inter- 
est. Farmers’ Mut. F. Ins. Assoc. 
v. Hodges, (Ark.) 219 SW 138; Clark 
Vu Casselman. Winall Sos tO om 
1005; Jackson vy. Continental Ins. 
Co., (Mich.) 178 NW 1772; Spring- 
field F. & M. Ins. Co. v. Boon, (Tex. 
Civ. A.) 194 SW 1006; Philadelphia 
Fire. Assoc. v. Perry, (Tex. Civ. A.» 
185 SW 374. (2) To show that plain- 
tiff mortgagee had knowledge of the 
change of ownership of the prop- 
erty, and failed to notify insurer. 
St. Louis County Trust Co. v. Phe- 
nix: Ins: i€o.,, <GMo. A.) 200 5S Wi 98: 
(3) To sustain the burden of prov- 
ing that insurer had notice of the 
change of interest made by giving 
a mortgage. Grant v. Patrons’ An- 
droscoggin Mut. F. Ins. Co.) 117 Me. 
567, 104 A 625. 

[b] Evidence held insufficient: 
(1) To show such change in title 
or interest as to constitute a viola- 
tion of the policy. Home Ins. Co. 
Ven cooker, 433 Okie 33th coe Pe 1195; 
AnnCas1917C 950. (2) To show that 
any change took place in the, inter- 
est, title, or possession after the 
policy was issued. Rochester Ger- 
man Ins. Co. v. Monumental Sav. 
Assoc., 107 Va. 701, 60 SH 93. , (3) 
To sustain a finding that deeds con- 
veying title had not been delivered. 


Mosby v. Adtna Ins. Co., (Mo.) 225 
SW. 715: 
[ec] Knowledge of foreclosure pro~- 


ceedings.—Where insurer claims a 


‘ 
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the property,!® and as to the keeping of books of 


account 19 in a fireproof safe.?° 


[$ 760]’ (2) Notice and Proofs of Loss. 
giving of notice and the furnishing of proofs of loss 
as required by the terms of the policy should be 
established by a preponderance of evidence.?1 Proof 
that notice or proof of loss was duly and properly 
mailed supports a finding that it was received by 
Notice of loss is conclusively shown by 
proof that defendant sent an adjuster to the scene 
Slight evidence is prima facie suffi- 
cient to show that the magistrate who certified to a 
loss was the magistrate nearest to the insured prem- 
ises,?* and that he was not interested in the insur- 
The fact that insured made proof of loss 


insurer.22 


of the fire.?3 


ance.?° 


forfeiture by violation of a clause 
stipulating that the policy should be 
void if, with the knowledge of in- 
sured, foreclosure proceedings should 
be commenced, the burden on in- 
Surer to show that fcereclosure pro- 
ceedings were commenced with the 
knowledge of insured is not dis- 
charged by proof that insured filed a 
waiver of service in such proceed- 
ings. Philadelphia Underwriters’ 
Agency v. Neurenberg, (Tex. Civ. A.) 
144 SW 357. 

18. Modlin v. Atlantic F. Ins. Co., 
POINT. 355165. Si, 605. 

{a] Evidence held sufficient to 
show a breach of such provision. 
Farmville Ins., etc., Co. v. Butler, 55 
Md. 233. 

[b] Evidence held insufficient: 
(1). To show a breach of such pro- 
vision. . Connecticut H.-.Ins. Co. v. 
Colorado Leasing, etc., Co., 50 Colo. 
424, 116 P 154, AnnCasi912C 597; 
Rochester German Ins. Co. v. Monu- 
mental Sav. Assoc., 107 Va. 701, 60 
SE 93. (2) The introduction in evi- 
dence of a contract under which 
plaintiff purchased a part of the 
goods destroyed by fire, wherein he 
agreed that the title to the goods 
should remain in the seller until they 
were fully paid for, does not of it- 
self negative an absolute sale to 
plaintiff, or show a breach of his 
warranty of sole ownership of such 
goods. Johnson vy. Farmers’ Ins. 
Co., 126 Iowa 565, 102 NW 502. 

[c] Equitable ownership.—In an 
action on a policy stipulating that 
insured was the sole and uncondi- 
tional owner of the property, evi- 
dence to establish insured’s equita- 
ble ownership and that a third per- 
son held the legal title in trust is 
not within the rule requiring clear, 
strong, and convincing proof. Mod- 
Nive eA an tl Cok UNS COs skola Ni i@e 
35, 65 SE 605. 

19. Eaton v. Globe, etc., EF. Ins. 
Co., 227 Mass. 354, 116 NE 536. 

{a] Evidence held sufficient: (1) 
To show that plaintiff’ had complied 
with the policy in regard to keeping 
books. Haton v. Globe, ete, F. Ins. 
Co. ak Mass, 354, 1116 INH) b36; 
Queen Ins. Co. v. Dalrymple, 60 Okl. 
28, 158 P 1154; Liverpool, etc., Ins. 
Co, Ve Jones, .(texm Civ. A.) 1972S wi 
736; Philadelphia F. Assoc... v. Mas- 
ternson, (hex Civ A.) Sonim VWaeseo: 
Lavenstein v. Hartford F. Ins. Co., 


(Va.) 101 SE 331; lLavenstein v. 
Hariiord. Easing | ©O,,. LZ. 0Vaewel oil, 
DOR SE OW on m2 LL On SUD DORE wa edit d= 


ing that insured kept the requisite 
books on the ‘“‘premises.’”’? Merchants’, 
etc., Ins. Exch, v. Southern Trading 
Co., (Tex. Civ. A.) 205 SW 352. 

20. Morris v. Stuyvesant F. Ins. 
Cot, 145 ha. 471, 82 S 586. 

[a] Evidence held sufficient: (1) 
To show a substantial eompliance 
with the iron-safe clause. Queen 
Iris. Co. v. Vines, 174 Ala. 568, 57 
S 444; Western Reciprocal Under- 
writers’ Exch. v. Coon, 38 Okl. 453, 
134 P 22. (2) To show that insur- 
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under one policy is not sufficient to authorize a re- 


covery on other policies issued by the same company 


The 
set out certain 


requirements.?® 


[§ 761] (3) 


er’s soliciting agent was held out 
as apparently authorized to act for 
the company as to explaining and 
accepting compliance with the iron- 
safe clause. Queen of Arkansas Ins. 
Co. v. Malone, 111 Ark. 229, 163 SW 
771. (3) To sustain a finding that 
insured violated the iron-safe clause 
by failing to produce or account for 
the books required. Morris y.. Stuy- 
vesant F. Ins. Co., 145 La.. 471, , 82 
S 586. 

[b] Evidence held insufficient to 
show substantial compliance with 
“fireproof safe” clause. German 
American Ins. Co. v. Fuller, 26 Okl. 
W22, 110 763. 

oT. Commercial Mihyn LEnSi (COs. 
Waldron, 88 Ark. 120, 114 SW 210; 
Slocum v. Saratoga, etc., F. Ins. Co., 
149 App. Div. 867, 134 NYS 72; Ham- 
mond Packing Co. v. Howey, 145 
App. Div. 299, 129 NYS 1062; Fer- 
denando v. Milwaukee Mechanics’ 
Ins. Co., 81 Wash. 244, 142 P 693. 

[a] Evidence held sufficient: (1) 
To show compliance with the condi- 
tion as to notice and proofs of loss. 
Philadelphia Fire Assoc. v. Yeagley, 
34 Ind. A. 387, 72 NE 10385; Runkle 
v. Hartford Ins. Co., 99 Iowa 414, 
GS INWee Tl? Wee Ss anires imsyCo, 
v. Sam Bynum, 143 Ky. 804, 137 SW 
771; Andrews v. Dirigo Mut. F. Ins. 
Co., 112 Me. 258, 91 A 978; Jenks 
v. Liverpool, etce., Ins. Co., 206 Mass. 
591, 92 NE 998; Walker v. Lanca- 
shire Ins. Co., 188 Mass. 560, 75 NE 
66; Larson v. Central Nat. F. Ins. 
Co., 98 Nebr. 846, 154 NW. 721; 
Schmidt v. Williamsburgh City F. 
Ins: Co.,)98 Nebr. 61, 152" NW. 920; 
State Ins. Co. ‘v. Schreck, 27 Nebr. 
527, 43 NW 340, 20 AmSR 696, 6 
LRA 524; Solomon v. Continental F. 
Ins. Cor s160" N.. Wye 7595, sSpe INI 2 79; 
78 AmSR 707, 46 LRA 682 [aff 28 
App. Dive 2ke, 00) NYS) 922i magsert 
v. North Carolina Home Ins. Co., 98 
S. C. 244, 82,SE 409. (2) To show 
that insured used due diligence in 
furnishing a statement after loss. 
Smith v. Scottish Union, etce., Ins. 
Co., 200 Mass. 50, 85 NE 841. 

{b] Evidence held insufficient: 
(1) To prove the furnishing of proofs 
of loss. Slocum y. Saratoga, etc., F. 
Ins. Co., 149 App. Div. 867, 134 NYS 
72: Hammond Packing Co. v. Howey, 
145 App. Div. 299, 129 NYS 1062; 
Ferdenando v. Milwaukee Mechan- 
ics’. Ins. Co., 81 Wash. 244, 142 P 
693. (2) To show that proof of loss 
was furnished within the time re- 
quired by the policy. Commercial 
F. Ins. Co. v. Waldron, 88 Ark. 120, 
114 SW 210. 

{c] Delivery to agent.—Plaintiff’s 
testimony that he delivered proofs 
of loss to defendant’s agent suffices 
to establish the fact as against the 
agent’s testimony that he has no 
recollection thereof. Oakland Home 


Ings). Cov ve Davis, 1Chexse Civ.As) 
33 SW_ 587. 

22. Phenix Ins. Co. v. Pickel, 3 
Ind. A. 332, 29 NE 432; Black v. 


Grain Shippers’ Mut. F. Ins. Assoc., 


on the same property which require the proofs to 


details of fact, where the proof 


actually made is not introduced in evidence, and it 
is therefore not shown that it complied with such 


Estoppel and Waiver. The clear 


and convincing proof required in order to reform a 
written instrumént 27 is not required in proving the 
waiver of a condition in a policy;?5 but such waiver, 
or an estoppel to assert the condition, may be estab- 
lished by a preponderance of clear and satisfactory 
evidence,2? although it has been held that there 
must be clear, precise, and indubitable evidence to 


171 Iowa 309, 152 NW 7; Heusink- 
veld v. St. Paul F. & M. Ins. Co., 106 
Iowa 229, 76 NW 696; Susquehanna 
Mut. F. Ins. Co. v> Tunkhannock 
Toy Co., 97 Pa. 424, 39 AmR 816. 

Presumption from mailing see 
Supra § 720. 

23. Welsh v. London Assur. Corp., 
151 Pa. 607, 25 A 142, 31 AmSR 786. 


24. Cornell v. Le Roy, 9 Wend. 
CONE VEN OAS 

25. Cornell v. Le Roy, 9 Wend. 
GN Ys) £63: 


26. Scottish Union, ete., Ins. Co. 
v. Encampment Smelting Co., 166 
Fed: 231, 92: CCA_-139. 

27. See Reformation of Instru- 
ments [34 Cyc 984]. 

28. Bergeron v. Pamlico Ins., etc., 
Coe LIP IN Cl 45 by SHMSS83s 

29. Harland v. Liverpool, etc., Ins. 
Co., 192 Mo. A. 198, 180 SW 998; 
Sergent v. Liverpool, ete., Ins. Co., 
96 App. Div. 117, 89 NYS 35; Ber- 
geron vo .Pamilico’ Ins., ‘ete, "Co; Vial 
Ni“"G. 4557 15) SE 883); Siemens? -yv. 
Meeme Mut. Home Protection Ins. 
Co., 143 Wis. 114, 126 NW 669, 139 
AmSR 1083. 

{a] Evidence held sufficient: To 
show estoppel or waiver: (1) Of a 
warranty or condition, or of a for- 
feiture thereunder. Camden F. Ins. 
Assoc. v. Grubbs, 133 Ark. 202, 202 
SW 820; Queen of Arkansas Ins. 
Co. v. Forlines, 94 Ark. 227, 126 SW 
719; Deitz v. Dunham, etc., Tp. Mut. 
BH. Ins) Co:,- 160% Ti. A; 180; West- 
ern ‘Ins. Co. v. Ashby, 53 Ind’ A. 
518, 102 NE 45; Walker v. Phcenix 
This: “Cos LosimNne Ye 6285 -bieNimieso2 
[rev 89 Hun 3338, 35 NYS 374]; Berry 
v. American Cent. Ins, 'Co.7 lz Nee. 
49, 30 NE 254, 28 AmSR 548 [aff 
8 NYS 762]; Houlden v. Farmers’ 
Alliance Co-op. F. Ins. Co., 188 App. 
Div. 734, 177 NYS 286; Horswill v. 
North Dakota , Mut )F. “Ins? Co; 
(N. D.) 178 NW 798; Scott w Liver- 
pool, sete: -InsisCo,! LOA See Coane: 
86 SE 484. (2) Of condition as to 
increased risk. Camden F. -° Ins. 
Assoc. v. Grubbs, 132 Ark. 202, 202 
Sw 820. (8) Of condition relating 
to change of title or interest. Pe- 
troff v. Equity F. Ins. Co., 183 Iowa 
906, 167 NW 660. (4) Of condition 
as to sole and unconditional owner- 
ship. Breedlove v. Norwich Union 
EF, Ins. Soc., 124 Cal. 164, 56 P 770 
aff 54 P 93]; Tiffany v. Queen Ins. 
Go., 199° Mo. A. 365. 200° SW W285 
Walker v. Phoenix Ins. Co., 156 N. Y. 
628, 51 NE 392 [rev 89 Hun $38, 35 
NYS 374]. (5) Of condition as to 
additional insurance. Federal Union 
Surety Co. v. Flemister, 95 Ark. 389, 
130 SW 574; Home Ins. Co. v. Wood, 
47 Kan. 521, 28 P 167; Thompson v. 
Piedmont Mut. Ins. Co., 77 S. C. 486, 
58 SE 341; Mechanics’, ete., Ins. Co. 
v. Dalton, (Tex. Civ. A.) 189 SW 771; 
St. Paul F. & M. Ins. Co. v. Cronin, 
62) Tex. Ciy. VAs 440) 1131 “SW 649: 
(6) Of provision requiring indorse- 
ment and attachment of warranty 
clause relating to continuance of 
other insurance.’ Black v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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t 
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establish an estoppel.8° Waiver may be proved by 
direct testimony, or may be inferred from circum- 
stances,** including the declarations and conduct of 
imsurer or its agents;°? and slight circumstances 
have been held sufficient to show an intent on the 
part of insurer to waive a forfeiture for breach of 
condition after knowledge thereof.?? 
also be satisfactorily proved by prima facie evidence 
thereof which is not disputed by defendant, where 
defendant has the means of falsifying it, if untrue.*4 
But waiver cannot be established by evidence of 


doubtful constructive knowledge 


Testimony as to oral declarations alleged to consti- 
tute a waiver is unsatisfactory evidence, if consider- 
able time has elapsed and it is important to know 
what was the exact language used,®* and such testi- 
mony is seriously weakened where the veracity of 


Shippers’ Mut. F. Ins. Assoc. 171 
Iowa 309, 152 NW 7. (7) Of con- 
dition as to payment of premium. 
Raulet v. Northwestern Nat. Ins. Co., 
157 Cal. 218, 107 P 292; Wieland v. 
St. Louis County Farmers’ Mut. F. 
Ins. Co., (Minn.) 178 NW 499; Len- 
ning v. Retail Merchants’ Mut. F. 
Ins. Co., 138 Minn. 233, 164 NW 908; 
Ingersoll v. New York Cent., ‘ete. R. 
Co., 66 N. Y. 612 mem [aff 4 Hun 
Ziel. 16) Lbomps:* & (‘Cy 416} (8), OF 
condition as to notice and proofs of 
loss. Twin City F. Ins. Co. v. Stock- 
men’s Nat. Bank, 261 Fed. 470; Ar- 
kansas Mut. F. Ins. Co. v. Witham, 


82 Ark. 226, 101 SW 721; Anderson 


Bank v. Home Ins, Co., 14 Cal. A. 
208, 111 P 507; Massock v. Royal Ins. 
Go., 196 Ill. A. 394; Globe, etce., Ins. 
Co. v. Johnson, (Ky.) 127 SW _ 765; 
Citizens’ Mut. F. Ins. Co. v. Cono- 
wingo Bridge Co., 113 Md. 430, 77 A 
378; Greenough vy. Phcenix Ins. Co., 
206 Mass. 247, 92 NE 447, 138 AmSR 
383; Fisk v. Philadelphia Fire Assoc., 
192 Mich. 243, 158 NW 947; Loewen- 
stein v. Queen Ins. Co., 227 Mo. 100, 
127 SW 72; Glazer v. Home Ins. Co., 
190 N. Y. 6, 82 NE 727 [rev 113 App. 
Div. 235, 98 NYS 979 (aff 48 Misc. 
515, 96 NYS 136)]; Dobson v. Hart- 
TOrdi hs uNnSsweCos 
83 NYS 456 [aff 179 N. Y. 557 mem, 
71 NE 1130 mem]; Hess v. Hartford 
He ins... Coy) 38) Pa. Supers 158. 2 (9) 
Of vacancy clause. North River Ins. 
Co. v. Rawls, 185 Ky. 509, 214 SW 
925; Goebel v. German-American Ins. 
Co., 127 Md. 419, 96 A 627; Wheeler 
v. Watertown F. Ins. Co., 131 Mass. 
1. (10) Of iron-safe, books, and in- 
ventory clause. Rosenthal-Sloan Mil- 
linery Co. v. Hanover F. Ins. Co., 
(Mo. A.) 219 SW 669; American Cent. 
CLIO) BH 4l60 
P 60; Slawson v. Equitable F. Ins. 
Co., 82 S.C. 51, 62 SH! 782; Conti- 
nental Ins. Co. v. Cummings, 98 Tex. 
115, 81 SW 705 -[rev (Tex. Civ. A.) 
78 SW 378]. (11) Of insurer’s right 
to an appraisal or arbitration. Knox- 
Burchard Mercantile Co. v. Hartford 
F. Ins. Co., 129 Minn. 292, 152 NW 
650; O’Rourke v. German Ins. Co., 
96 Minn. 154, 104 NW _ 900. (12) 
To show estoppel to deny receipt of 
premium. Black v. Grain Shippers’ 
Mut. F. Ins. Assoc., 171 Iowa 309, 
152 NW 7. (13) To show adjusters’ 
authority to bind insurer by a waiver 
of any breaches of the policy. Penn- 
sylvagia F. Ins. Co. v. Draper, 187 
Ala. 103, 65 S 923. (14) To show 
that insurer had knowledge! of in- 
sured’s use of gasoline. Globe, etc., 
F. Ins. Co. v. Indiana Reduction Co., 
62 Ind. A. 528, 113 NE 425. 

{b] Evidence held insufficient: 
To show estoppel or waiver: (1) Of 
a warranty or condition or of a for- 
feiture thereunder. Fidelity-Phcenix 
Ins. Co. v. Williams, 200 Ala. 678, 
77S 1&6; Haton v. Globe, etc., F. Ins. 
€o., 227 Mass. 354, 116 NE 536; 


[26 C. J.—35] 


86 App. Div. 115,- 
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Waiver may 


ance,.4! 
of the faets.35 


Damages. 


Gibson Hlectrie Co. v. Liverpool, etce., 
Inn's.) Co; a5 9M INa Ye) 4185. 54 NE 28 
[aff 10 App. Div. 225, 41 NYS 675]; 
Corbin v. Millers’ Mut. F. Ins. Co., 
259 Pa. 106, 102 A 425; Kompa v. 
Franklin F. Ins. Co,, 28 Pa. Super. 
425. (2) Of condition avoiding the 
policy if the premises rémained va- 
cant for over ten days. Fireman’s 
Fund Ins:.Co. v.. lyon, ,CTex.) Civ. A..) 
171 SW 801. (38) Of condition as to 
sole and unconditional ownership. 
Virginia F. & M. Ins. Co. v. Cum- 
mines) (Lex CivaesADE 18s SWye C16. 
(4) Of condition as to additional in- 
surance. Kelly v. Liverpool, etc., 
Ins Coy lO2 Milnes 1785) | 11s INI 
395, 112 NW 870, 1019. (5) Of con- 
dition as to payment of premium. 
Home Ins. Co. v. Ballew, 96 SW 878, 
29 KyL 1059; Hooker v. Continental 
Ins. Co., 69 Nebr. 754, 96 NW 663; 
Baker v. Union Mut. L. Ins. Co., 43 
N. Y. 283; Sheldon v. Atlantic F. & 
M. Ins. Co., 26 N. Y. 460, 84 AmD 
213; Marland v. Royal Ins. Co., 71 
Pa. 393; Muhleman v. National Ins. 
Co., 6 W. Va. 508. (6) Of condition 
as to submission of loss to apprais- 
ers. Riddell v. Rochester German 
Tnsi Come CRT) S9eAT833590) Agi T0" 
(7) Of condition as to notice and 
proof of loss. Bennett v. Lycoming 
County Mut. Ins. Co., 67 N. Y. 274; 
North British, etc., Ins. Co. v. Lucky 
Strikers Oileanetc, ne ©o4 COIS) aise se 
845; McCrea v. Patrons’ Mut. F. Ins. 
Co., 46 Pa. Super. 618; Kness v. An- 
chor F. Ins. Co., 31 Pa. Super. 521. 
(8) Of iron-safe clause. Chamber- 
Jain v. Shawnee F. Ins. Co., 177 Ala. 
516, 58 S 267. (9) Of a clause pro- 
viding that no suit should be main- 
tained after twelve months from the 
time of the fire. cArdle v. German 
Alliance Ins. Co., 183. N. Y. 368, 76 
NE 337 [rev 98 App. Div. 594, 90 
NYS 485]. (10) To estop defendant 
from disputing adjustment of loss, 
Polizzi v. Commercial F. Ins. Co., 
2550 Pa. 297, 99 As 907. 

30. Palm v. National Ben Frank- 
lin F. Ins. Co., 43 Pa. Co. 689. 

[a] Vague and uncertain parol 
testimony to the effect that a com- 
pany’s agent promised to pay a loss 
notwithstanding a _ violation of the 
policy, where denied positively by 
the agent and contradicted by disin- 
terested witnesses, is insufficient to 
prove such promise. Grier v. North- 
ern Assur. Co., 183 Pa. 334, 39 A 
10. : 

31. Home Ins. Co. v. Baltimore 
warehouse Co., 93 U. S. 527, 23 L. ed. 


868; Eaton v. Globe, ete., F. Ins. Co.}, 


927 Mass. 354, 116 NE 536. 

Implied waiver generally see supra 
§§ 3538, 354. 

32. Mass.—EKaton v. Globe, etc., F. 
Ins. Co., 227 Mass. 354, 116 NE 536; 
Searle v. Dwelling House Ins. Co., 
152 Mass. 263, 25 NE 290; Little v. 
Phoenix Ins. Co., 123 Mass. 380, 25 
AmR 96. 
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the witness in regard to other matters is doubtful ;27 
but the fact that the witness is disinterested is a 
favorable cireumstance.*8 
or warranty is not evidence that another condition 
or warranty was also waived.®® 
timony of plaintiff contradicted by his testimony on 
a former trial and by his admission is insufficient 
to prove a waiver.*® 
hazardous use of premises may be implied from the 
fact that an extra rate was charged for the insur- 
The sufficiency of the evidence to show 
waiver of a clause or condition in the policy is a 
matter going to the remedy on the contract, and is 
to be determined by the law of the forum.*2 

[§ 762] f. Cause and Extent of Loss; Amount of 
There must be a preponderance of the 
evidence in regard to the cause of the fire or logs,4* 


Waiver of one condition 


Uncorroborated tes- 


The insurer’s knowledge of a 


Mo.—Loewenstein v. Queen Ins. 
Co., 227 Mo. 100, 127 SW %2; Loeb 
v. American Cent. Ins. Co., 99 Mo. 
50, 12 SW 374. 

N. Y.—Walker v. Phoenix Ins. Co., 
156 N. Y. 628, 51 NE 392 [rev 89 
Hun 333.535 Nis) 3741. 

S. C.—Berry v. Virginia State Ins. 
Co., 83 S. C. 18, 64°SH, 859. 

Tex.—Roberts, ete., Co. v. Sun Mut. 


[a] A statement to a _ policy- 
holder by an agent, made when the 
policy was issued and premium re- 
ceived, that a condition of the policy 
would not be insisted on, is evidence 
of waiver or estoppel. Berry v. Vir- 
ginia State Ins. Co., 83 S. C. 13, 64 
SE 859. 

383. Hanscom y. Home Ins. Co., 
90 Me. 333, 38 A 324; Springfield 
Steam Laundry Co. v. Traders’ Ins. 
Co., 151 Mo. 90, 52 SW 238, 74 AmSR 
521; Hoover v. Mercantile Town 
Mut. Ins. Co., 98 Mo. A. 111, 69 SW 


42; Dohlantry ‘v. Blue Mounds F., 
CLC mins ICO: Som mils: iS 1 au Sam NINE 
448; .Gansr vis St.Paul M6) ML. ins: 


Co., 43 Wis. 108, 28 AmR 535. 

34. McGuire v. Hartford F. Ins. 
Cco., 7 App. Div. 575, 40 NYS 300 
[aff 158 N. Y. 680 mem, 52 NE 1124 
mem]. 

35. Turnbull v. Home F. Ins. Co., 
83 Md. 312, 34.A 875. 

36. Shimp v. Cedar Rapids Ins. 
Co., 26 Ill. A. 254, 256. See gener- 
ally Evidence § 318. 

37. Bruce v. Phcenix Ins. Co., 24 
Or. 486, 34, P16. 

38. Mix v. Royal Ins. Co., 169 Pa. 
639, 32 A 460. 

39. Bias v. Globe, etc., F. Ins. Co., 
(CW. Va.) 101 SE 247. 

40. Attna Ins. Co. v. Eastman, 
(Tex Civ pOAe SiGe W ek4 oi. 


41.5 Virginia sey & ee ins. Go. ve 
Feagin, 62 Ga. 515. 
42. Rosenthal-Sloan Millinery Co. 


v. Hanover F. Ins. Co., (Mo. A.) 219 
SW 669; Waydell vi Provincial Ins. 
Con2i, Us Cy On BvGl2.. See, gener= 
ally Conflict of Laws § 92. 

43. Russell v. German F. Ins. Co., 
100 Minn. 528, 111 NW 400, 10 
LRANS :326. 

[a] Evidence held sufficient: (1) 
To show that the injury was not 
caused by the generation or explo- 
sion of gas vapor, but by fire. Nash 
v. American Ins. Co., (lowa) 175 NW 
378. (2) To show that insured ex- 
ercised reasonable care to protect 
the property. Campbell v. Germania 
FR. Ins. Co., 163 Wis. 329, 158, NW, 
63. (3) To show that the fall of 
the building was the result of fire. 
N. & M. Friedman Co. v. Atlas Assur. 
Go., 133. Mich... 212, 94 NW, 757. 

[b] Evidence held insufficient.— 
(1) To show negligence of insured 
or his employee, either in causing 
the fire or in failing to extinguish it. 
German Ins. Co. vy. Goodfriend, 97 
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such as whether the loss was by an excepted cause ;** 
and in regard to the extent of the loss which plaintiff 
is entitled to recover,*® including the value of the 


SW 1098, 30 KyL 218. (2) To show 
that the damage’ was caused by the 
wrongful act of a third person, and 
not by the negligence of an employee 
of insured. McGraw v. Home. Ins. 
Co., 93 Kan. 482, 144 P 821, AnnCas 
1916D 227. (3) Where there is no 
affirmative. evidence from which it 
may reasonably be inferred that 
goods insured were actually in the 
house at the time of the fire, it can- 
not be assumed that the fire caused 
a loss under the policy. Anderson 
v. German American Ins. Co., 24 
Bee. HO 5s" Spi DomlUR M220 iP LOL ie 
WestWkly 632. ; 

Incendiarism see supra § 758. 

44. Richmond Coal Co. Vv. 
mercial Union Assur. Co., Lid., 
Fed. 985 [rev on other grounds 169 
Fed. 746, 95 CCA 178, 17 AnnCas 
1092 (certiorari den 193 U. S. 671, 
24 SCt 853, 48 L. ed. 841)]; Loomis 
Vv. Connecticut F. Ins. Co; 16) Cal. 
PAT ania Edlali Pe 16422 

[a] Evidence held sufficient: (1) 
To show that the loss was caused by 
an electrical current for which, un- 
der terms of the policy, insurer was 
not liable. «New Orleans R., etc., Co. 
v. Adtna F. Ins. Co., 145 La. 82, 81 


S 764. (2) To show that an explo- 
sion occurred during the fire and 
after the commencement thcreof. 


Rossini v. Security*Mut. F. Ins. Co., 
(Cal. A.) 189 P 810; Coniglio v. Con- 
necticut F. Ins. Co., 180 Cal. 596, 
182,.P 275, 5 ALR 805. (3) To show 
that the goods were on fire before 
any part of the building had fallen. 
Davis v. Connecticut F. Ins. Co., 158 
Cal: 766, 112 P 549, 32 AmSR 604. 
[b] Evidence held insufficient: 
(1) To show that the property was 
destroyed as a result of an explo- 
sion. Rossini v. St. Paul F. & M. 
tne, Covm (Cal?) 188 UR 3564." 9(2) -to 
show that a fire preceded an explo- 
sion, and was the cause thereof. 
German American Ins. Co. v. Hyman, 
42 Colo. 156, 94 P 27, 16 LRANS 77. 
[c] Earthquake. — (1) Under a 
policy exempting insurer from_lia- 
bility for loss from fire caused by 
earthquake, defendant to bring the 
ease within the exception by a pre- 
ponderance of evidence that the loss 
was proximately, either directly or 
indirectly, caused by earthquake; 
that is, that if the loss was directly 
due to fire, such fire would not have 
occurred but for an earthquake; and 
it is not sufficient to prove that an 
earthquake produced conditions but 
for which.the loss would not have 
occurred, if it did not directly or in- 
directly cause the fire. Richmond 
Coal Co. v. Commercial Union Assur. 
Co., Ltd:, 159 Fed. 985 [rev on other 
grounds 169 Fed. 746, 95 CCA 178, 
17, AnnCas 1092 (certiorari den 193 
U. S. 671, 24 SCt 858, 48 L. ed. 841)]. 
Evidence held sufficient: (2) To show 
that a substantial part of the build- 
ing fell from an earthquake before 
the fire attacked the building or 
goods. Loomis v. Connecticut F. Ins. 
Cor 6 Gals AL) 53820 LT P1642 rs) 
To show that the fire attacked the 
goods before a substantial part of 
the building had fallen from the 
earthquake. Fountain v. Connecticut 
Hee thse CO. + (Calm Au. 147? IP a263 0" 
(4) To show that the fire started in 
the building before the front wall 
fell from an earthquake’ shock. 
Fountain v. Connecticut F. Ins. Co., 


158 Cal. 760, 112 P 546, 1389 AmSR 
214. : 
[ad] Riot—Where the policy ex- 


cepts a loss happening by means of 
a riot, defendant is not bound to 
prove the fact of riot by a judgment 
convicting the rioters in a criminal 
proceeding. Dupin vy. Mutual ° Ins. 
Co. 5 Way Ann 482: 
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45. La.—Aliison vy. Firemen’s Ins, 
Co., 1438 La. 851, 79 S 430. 

Mo.—Sailore v. Westchester F. Ins. 
Cos TOL Mor vA. 1995 270 SW L0G. 

N. Y.—Rockey v. Firemen’s Ins. 
Co., 83 App. Div. 638, 82 NYS 120; 
Leventhal v. Home Ins. Co., 165 NYS 
323. 
S. D.—Smith v. Mutual Cash Guar; 
anty: .4. Ins); Co; 2, Ss D433, e2ls 
NW 94. 

Tex.—Hartford F. Ins. Co. v. Pires, 
(Civ. A.) 165 SW 565. 

[a] Evidence held sufficient:. (1) 
To sustain verdict or findings as to 
the extent or amount of the loss. 
Firemen’s Ins. Co. v. Davis, 130 Ark. 
576, 198 SW 127; Farmers’ Alliance 
Mut. F. Ins. Co. v. Trombly, 17 Colo. 
A ols. 69. Pavia Sta Ouge ny... Eare= 
ford mH is. Corn 204, TS CAS T2is 
Weaver v. National F. Ins. Co., 181 
Iowa 1000, 165 NW 223; Walrod v. 
Des Moines F. Ins. Co., 159 Iowa 
121,140 NW 218; Leder v. National 
Union F. Ins. Co., 175 Mich. 470, 141 
NW 646; Baldinger v. Camden F. Ins. 


Assoc., 121 Minn. 160, 141 NW 104; 
Larson v. Central Nat. F. Ins. Co., 
98 Nebr. 845, 154 NW 721; Scottish 


Union, ete., Ins. Co. v. Moore Mill, 
ete., Co., 43 Okl.. 370, 143. P1235 Bar- 
nett v. Prussian Nat. Ins. Co., (Tex. 
Civ. A.) 212 SW 839; Liverpool, etc., 
ins, ‘Cov ve" Jones, /i(Tex. i Civa cAr) 
197 SW 736; New York Jobbing 
House y. Sterling F. Ins. Co., (Utah) 
182 P 361; Rickeman v. Williamse- 
burg City F. Ins. Co., 120 Wis. 655, 
98 NW 960. (2) To show a total 
loss within a statute providing that 
in the event of a total loss the 


measure of insured’s loss is the 
amount of the policy. Stevens v. 
Norwich Union F. Ins. Co., 120 Mo. 


A. 88, 96 SW 684; Co-operative Ins. 
Assoc. vs Hubbs;--53° Tex: Civ: | A. 
68, 115 SW 670. (3) To show that 
the loss was substantially less than 
the verdict. Niagara F. Ins. Co. v. 
Layne, 170 Ky. 339, 185 SW 1136. 
(4) To show damages to extent of 
the policies, although the building 
had been sold for less. Fite v. North 
River Ins. Co., 199 Mich. 467, 165 NW 
705. (5) To show that the sum 
awarded by arbitrators was insuffi- 
cient. Harth Bros. Grain Co. v. Con- 
tinental Ins. Co., 102 SW 242, 31 KyL 
180. (6) To show that an appraisement 
was unfair or fraudulent. 
Pennsylvania F. Ins. Co., 269 Mo. 1, 
187 SW 856; Jones v. Orient. Ins. 
Co., 184 Mo. A. 402, 171 SW 28; J.B. 
Davis Mfg. Co. v. Stuyvesant Ins. 
Co., 160 App. Div. 74, 145 NYS 192; 
Mason v. Philadelphia Fire Assoc., 23 
So D435 122° NW. 423. 

[b] Evidence held insufficient: 
(1) To sustain a verdict or finding 
as to the amount of the loss. Sloan 
Vv.) Boston--Ins; Co.) 18641 sAy Sis 
U. S. Fire Ins. Co. v. Sam Bynum, 
143 Ky. 804, 137 SW 771; British- 
American Ins. Co. v. Columbian Opti- 
cal Co., 76 Nebr. 812, 108’ NW 130. 
(2) To show conclusively a _ total 
loss. Northwestern Mut. L. Ins. Co. 
v. Rochester German Mut. L. Ins. 
Co., 85 Minn. 48, 88 NW 265, 56 LRA 
108; Hartford F. Ins. Co. v. Dorroh, 
63 Tex. Civ. A. 560, 188 SW 465. (38) 
To establish that a proposal for set- 
tlement submitted by insurer was 
accepted. Wells v. Tompkins County 
Co-op. F. Ins. Co., 184 App. Div. 810, 
172 NYS 490.. (4) To show an ad- 
justment. Quarrier v. Peabody Ins. 
Co., 10 W. Va. 507, 27 AmR 582. 

[ec] Loss on different classes of 
property.— Where a company insures 
different structures, machinery, and 
property, each having a specified sum 
of insurance annexed to it, and all 
amounting to a certain sum, and in- 
sured fails to show the amount of 
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property injured or destroyed.4® By some statutes, 
the amount stated in the policy is, in ease of total 
loss, prima facie evidence of the value of the prop- 


loss on each structure or class of 
property insured, a judgment for 
plaintiff, when the loss is total, will 
not be set aside on the ground that 
there is no evidence of the amount 
of loss on each. Improved-Match Co. 
Ve. SMichicane NEG. Hee TMs a Cob too 
Mich. 256, 80 NW 1088. 

[d] Proofs of loss as evidence.-— 
(1), The introduction of the policy in 
suit and the proofs ef loss does not 
make out a prima facie case of the 
amount of the loss. Lancashire Ins. 
Co. v. Lyon, 124 Ill. A. 491. See also 
infra note 46 [e]. (2) By objecting 
to the proofs of loss solely on an- 
other ground, insurer does not con- 
fess the full amount of loss as set 
forth in the proofs. Kuznik v. Orient 
Ins. Co., 73 Ill. A. 201. (3) Statutory 
provisions to the contrary see infra 
text and note 48. 

46. McFadden vy. Liverpool, etce., 
Ins. Co., 162 Fed. 783 [aff 170 Fed. 
179, 95 CCA 429, 27 DRANS 1095 
(certiorari den 215 U. S. 604, 30 SCt 
405, 54 L. ed. 345)]; Granite City 
Lime, etc., Co. v. Hanover F. Ins. Co., 
194 Ill. A. 68; De Soto v. American 


Guarantee Fund Mut. F. Ins. Co., 
102 Mo. A. 1, 74°SW 1. 
[a] Evidence heid sufficient: (1) 


To sustain a verdict or finding as 


to value. Manchester F. Assur. Co. 
v. Feibelman, 118 Ala. 308, 23 S 
759; Maryland Home F, Ins. Co. v. 
Kimmell, 8 Md"437~ (43) MASSTES: 


Strawbridge v. Standard F. Ins. Co., 
198 Mo. A. 687, 187 SW 179; Liver- 
pool, ete. Ins. Co. v. Jones, (Tex. 
Civ. A.) 197 SW 736. (2) To show 
the value of a stock of merchandise. 
Spickard v. Philadelphia F. Assoc., 
164 Mo. A. 1, 146 SW 808. (3) To 
show that the house was of a value- 
greater than the total insurance and 
was a total loss. Foiles v. Detroit 
F. & M. Ins. Co., 175 Mich. 716, 141 
NW 879. 

[b] Evidence held insufficient to 
sustain a finding as to the value of 
the property destroyed. Greenberg 
v. Firemen’s_Ins. Co., 159 NYS 837. 

[ec] Loss of city property.—In an 
action on a policy covering person- 
alty owned by a city, testimony of 
the latter’s mayor, without specify- 
ing or detailing the nature of the 
property, that it had cost between 
two and three hundred dollats when 
new, that it had been in the build- 
ings destroyed about six months, in 
use by smallpox patients, and that 
he did not know what it was worth 
at the time it was consumed, is in- 
sufficient to show the value of the 
property at the time of its destruc- 
tion. De Soto v. American Guaranty 
Fund Mut. F. Ins. Co., 102 Mo. A. 
1, 74 SW 1. 

{a] Boss of merchandise.—(1) 
From the circumstances attending 
the loss of a stock of merchandise 
by fire, the law does not require evi- 
dence conclusive in character or 
mathematical in certainty of the 
value of the property destroyed, but 
merely the best obtainable under the 
conditions presented. Howerton v. 
Iowa State Ins. Co., 105 Mo. A. 575, 
80 SW. 27, (2) Plaintiff’s inven- 
tories for previouS years are not 
conclusive on him, aithough they 
constitute admissions and are enti- 
tled to such weight as the jury may 
determine. Furlong v. American 
Cent. F. Ins. Co., 1386 Iowa 468, 113 
NW _ 1087. (3) A computation of 
the loss based on insured’s annual 
inventories for fifteen years and his 
books of account, although compe- 
tent, is not conclusive on the jury, 
and does not deprive them of the 
right to base their «judgment of” 
values on testimony supported by 
inventories taken after the fire, es- 


For later cases, develouments and changes in the law see cumulative Annotations, same title, page and note number. 
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erty;*7 and by other statutes insurer is deemed to 
assent to the amount of loss as claimed in the pre- 
liminary proofs of loss unless it formally objects 
thereto within a prescribed time; and accordingly, 
in the absence of such objection, the preliminary 
proofs are sufficient to establish the amount of the 
Where plaintiff has sub- 
stantially met the burden of proof as to the loss 
sustained, he cannot be defeated because there is 
It has been held that 
as insured has a better knowledge of the quantity 
and value of his goods than any one else, his esti- 
mate of value is sufficient proof of their cash value, 
where no better evidence is available.®° 
detailed testimony as to value should control his 
testimony as to cost price for a larger amount.®? 

In General. 


loss as elaimed therein.*% 


room for reasonable doubt.*2 


[§ 763] L. Trial—1. 


pecially where the annual inventories 
were made while the business was 
running and simply to_ estimate 
profits, and where the fire occurred 
just before the holiday season. Fur- 
long v. North British, etc., Ins. Co., 
136 Iowa 468, 1183 NW 1084. (4) In 
an action on a policy insuring a dry- 
cleaning establishment and garments 
therein, schedules containing names 
of persons, lists of garments, and 
sums of money, in three columns, un- 
supported by any other testimony 
as to value, are insufficient to es- 
tablish the value of the garments 
lost. Lauman v. Concordia F. Ins. 
€o:,°(Cal.A.) 192 -P 128. 

fe] Proofs of loss as evidence.— 
(1) The, value of insured property 
as stated in proofs of loss is not 
sufficient to establish such value in 
-an action on a policy. German Ins. 
Co. v. Bear, 63 Ill. A. 118. See also 
supra note 45 [d]. (2) While proofs 
of loss are not evidence of the value 
of property destroyed at the time 
of the fire, they are competent to 
refresh the memory of a _ witness 
as to the cost of the property (see 
supra § 753), and if, when intro- 
duced in evidence without objection 
as the witness’ answer, they show 
such cost to be much greater than 
the insurance, they constitute suffi- 
cient evidence of value. 
Smith, 36 App. Div. 463, 55 NYS 842 
{app dism 161 N. Y. 120, 55 NE 395]. 

{f] Settlement of another policy. 
.—The agreement of insured in ne- 
gotiating settlement of another pol- 
icy that the value of the goods was 
a certain sum is not conclusive of 
the value. Harris v. Hartford F. Ins. 
“Co., (Mo. A.) 191 SW 1087. . 

[g] Photographs (1) of a building 
taken during and after a fire are not 
of much value as showing that the 
walls are not sprung, cracked, or 
otherwise impaired. Hartford F. 
Ins. Co. v. Bourbon County Ct., 115 
Ky. 109, 72 SW 739, 24 KyL 1850. 
(2) Admissibility -of photographs 
generally see Evidence §§ 1115-1125. 

{h] Proof of the value of in- 
sured gifts at the time of destruc- 
tion is sufficient, in the absence of 
a showing that Such value exceeded 
their value when presented to _ in- 
sured. Milwaukee Mechanics’ Ins. 
Co. v. Frosch, (Tex. Civ. A.) 130 SW 
600. 

[i] The amount of insurance as 
fixed by defendant’s agent, coupled 
with the fact that the loss was to- 
tal, does not show the actual cash 
‘value at the time of the loss some 
months after issuance of the policy. 
Home Ins. Co. v. Stone River Nat. 
Bank, 88 Tenn. 369, 12 SW 915. 

{i] The fact that a local agent 
issued all the policies on a building 
is of considerable probative force 
that the building was worth more 
than it was insured for, where other 
competent evidence is lacking. Fite 
v. North River Ins. Co., 199 Mich. 
467. 165 NW 705. 
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The course 
[k] Deterioration. — Testimony 
that there had been no material 


change in the value of the property 
since the policy was issued is suffi- 
cient to support a finding that there 
had been no deterioration. Joyce v. 
St. Paul F. & M. Ins. Co., (Mo. A.) 
211 SW 390. 

47, Une. AnChor she ins: .Co:, 
171 Iowa 3831, 153 NW 1048; Des 
Moines Ice Co. v. Niagara F. Ins. 
Co., 99 Iowa 193, 68 NW 600; Mar- 
tin v. Capital Ins. Co., 85 Iowa 643, 
52 NW 534. 


48. Victoria Park Co. v. Conti- 
nental Ins. Co., 39 Cal. A. 347, 178 
P 724; Caledonian Ins. Co. v. In- 


diana Reduction Co., 64 Ind. A. 566, 
115 NE 596. 

[a] Sufiiciency of objection.—(1) 
Under a clause in a policy providing 
that insurer is deemed to have as- 
sented to the amount of a loss by 
failing to notify insured of a dis- 
agreement with the amount claimed 
in the preliminary proofs of loss, in- 


surer iS required to announce a 
specific disagreement as to the 
amount claimed in the proofs, al- 


though it has in good faith previ- 
ously entered into negotiations with 
insured looking to a_ settlement. 
Victoria Park Co. v. Continental Ins. 
CO 639% Cal Asa Te Si Pa T2424) (2) 
A letter to insured stating, ‘“Accord- 
ing to your documents we are criti- 
cizing section C,’’ which contained 
a statement as to the amount of 
damages suffered, does not express 
any disagreement within the mean- 
ing of the policy. Victoria Park Co. 
vy. Continental Ins. Co., supra. 

Proofs of loss as evidence in ab- 
sence of statute see supra note 45 
[d]; note 46 [e]. 

49. Dunn v. Springfield F. & M. 
Ins. “Co., 109 Lia. 520, 33 S 585. 

50. Sisk v. American Cent. F. Ins. 
Co., 95 Mo. A. 695, 69 SW 687. 

51. Rockey v. Firemen’s Ins. Co., 
83 App. Div. 638, 82 NYS 120. i 

52. See generally Insurance; Trial 
[38 Cye 1238]. ; 

53. Royal Ins. Co. v. Schwing, 87 
Ky. 410, 9 SW 242, 10 KyL 380. 

[a] Right to close argument.— 
Where defendant in an action on a 
policy providing that “if the build- 
ing, or any part thereof falls, ex- 
cept as a result of fire, all insurance 
under this policy on it or its con- 
tents shall immediately cease and 
determine,’ admits the insurance, 
destruction of the goods, and amount 
of loss, but alleges that the build- 
ing fell before the contents caught 
fire, defendant should conclude_ the 
argument, under Code Civ. Proc. 
§ 526, providing that the burden of 
proof is on the party who would be 
defeated if no evidence were given, 
and § 317, subs. 6, providing that “in 
the argument the party having the 
burden of proof shall have the con- 
clusion.” Royal Ins. Co. v. Schwing, 
87 Ky. 410, 9 SW 242, 10 KyL 380. 

54. Williams Mfg. Co. v. Insur- 
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and conduct of the trial in an action on a fire insur- 
ance policy are governed by the same rules that 
apply in the trial of civil actions generally,5? such 
as by the ruies which relate to the right to open 
and close the argument,®* the arguments and conduct 
of counsel,°* and the remarks and conduct of the 
judge.®> As a rule an issue in abatement should be 
tried and determined before the trial of the issues 
pleaded in bar.®° Where there are issues triable by 
jury and also issues triable by the court, the court, 
under some statutes, may in its discretion direct the 
trial of the one or the other to be first had, accord- 
ing to the nature of the issues and the interests of 
No issue need be tried or decided the dis- 
position of which is not necessary to enable the 
court to render tbe appropriate judgment.5% 

[§ 764] 2. Reception of Evidence. 


The recep- 


ance Co. of North America, (Vt.) 
106 A 657. 
{a] Remarks of counsel.—It is 


not improper for plaintiff’s counsel 
to state in his opening statement 
that others were interested as mort- 
gagees, and to outline the situation, 
where the policy shaws that it was 
for the benefit of such mortgagees 
as their interest might appear. Wil- 
liams Mfg. Co. v. Insurance Co. of 
North America, (Vt.) 106 A 657. 

55. German-American Ins. Co. v. 
Paul, 2 Ind. T. 625, 53 SW 442. 

[a] Remarks held not erroneous. 
—Where insurer sought to show that 
certain photographs destroyed were 
those of plaintiff’s family, and there- 
fore had no value, a remark of the 
court in the presence of the jury, 
“You don’t expect to insure property 
for value, and refuse to pay for it 
simply because it is a picture of a 
man’s father or mother,” is not 
error, if the court leaves it to the 
jury to determine the value of the 
photographs. German-American Ins. 
oe v. Paul, 2 Ind. T. 625,,630, 58 SW 

56. Smith v. Commonwealth Ins. 
Co., 49 Wis. 322, 5 NW 804; Harri- 
man v. Queen Ins. Co., 49 Wis. 71, 
5 NW 12, 

[a] Plea in bar and not in abate- 
ment.—(1) Where the answer was 
that the policy contained a condition 
avoiding it in case the interest of 
insured was other than the sole and 
unconditional ownership for his own 
benefit, and that fact was not rep- 


‘resented to insurer’ and expressed in 


the written part of the policy; that 
the property was held in trust by 
plaintiff for others, and he did not 
disclose the fact to defendant when 
he applied for insurance; and that he 
did not, in his proofs of loss, disclose 
such trust, or the names of the per- 
sons beneficially interested, as re- 
quired by the policy, this was essen- 
tially a plea in bar, and not merely 
cné in abatement, and there was no 
error in refusing defendant’s motion 
to try first the question whether 
plaintiff had failed to make due 
proofs of loss. Smith v. Common- 
wealth Ins. Co., 49 Wis. 322, 5 NW 
804. (2) Where a policy provides 
that the loss shall not be payable 
until the expiration of a specified 
time after proofs have been fur- 
nished, an averment in an answer 
that such proofs were not furnished 
for the specified length of time be- 
fore the action was brought does not 
create an issue in abatement which 
must be tried before the other issues 
in bar. Harriman vy. Queen Ins. Co., 
49 Wis. 71, 5 NW 12. : 


57. St. Clara Female Academy v. 
Delaware Ins. Co., 93 Wis. 57,. 66 
NW 1140. 

58. Faulkner v. Manchester F. 
Assur. Co., 171. Mass. (349, 50, NE 
529; St. Clara Female Academy v. 


Delaware Ins. Co., 93 Wis. 57, 66 NW 
1140. 
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tion of evidence in an action on a fire insurance pol- 
icy is governed by the rules that apply to the recep- 
tion of evidence in civil trials generally,®® such as 
the rules relating to the admission of rebuttal evi- 
dence,®° to the admissions of fact by counsel at the 
trial,6t and to the exclusion of evidence of imma- 
terial facts set out by defendant in the statement 
filed with its plea,®? or of facts'so vaguely set out 
therein as not to notify plaintiff of the nature of 
the defense ;*3 and where certain evidence offered is 
apparently not relevant, it may be excluded unless 
an offer is made to prove its relevancy by further 
evidence.** It is no part of plaintiff’s original case 
to show that defendant is estopped to set up a 
pleaded defense of willful burning by plaintiff,°> 
and although plaintiff’s general allegation of per- 
formance of conditions precedent is controverted, 
yet he need not offer proof of performance until 
some evidence of a violation has been introduced by 
defendant.6© Under a statute making the policy 
prima facie evidence of the insurable value of the 
building insured, plaintiff is not obliged to offer any 
evidence on that subject in the first instance; but 
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where defendant introduces evidence as to the value 
of the building, plaintiff may introduce evidence in 
rebuttal on the same point.6® Although plaintiff’s 
testimony in chief shows that the requirements of 
the policy have not been complied with by him, he 
may further show that defendant has waived such 
requirements or is estopped to urge them.°? Objec- 
tions to the admission of certain evidence may be 
waived;’° and an error in admitting evidence may 
be cured by a subsequent. instruction to the jury.74 

[§ 765] 38. Reference. Where in an action on 
the policy the controversy relates to items of ac- 
count and the amount of the loss sustained, the 
court may refer the matter to an auditor or referee,”? 
notwithstanding the policy provides for a reference 
to arbitrators without suit;** but the fact that fraud 
is pleaded as a defense does not entitle defendant to 
a reference, since fraud is for the jury.7* Such a 
reference is generally governed by the rules which 
apply to references in civil actions in general,’® such 
as by the rules relating to the findings of the ref- 
eree,’® to the form and sufficiency of objections and. 


59. Deitz v. Providence Washing- 
ton, Ins;,.Co;5 33) W.. Val 526.0 11 SH 
50, 25 AmSR 908. See generally In- 
surance; Trial [88 Cyc 13826 et seq]. 

60. Bullman v. North British, etc., 
Ins. Co., 159 Mass, 118, 34 NE 169; 
Williams Mfg. Co. v. Insurance Co. 
of North America, (Vt.) 106 A 657. 

[a] TDustration.—Where in an ac- 
tion on a policy which is the last of 
a series of renewal policies, insurer 
claims that the original policy did 
not include the JFuilding destroyed, 
evidence that the building was sub- 
stantially completed at the time the 
original policy was written is ad- 
missible in rebuttal. Williams Mfg. 
Co. v. Insurance Co. of North Amer- 
ica, (Vt.) 106 A 657. 

[b] Discretion of court. — Al- 
though the court, with the consent 
of counsel, arranges to submit to the 
jury only the questions whether 
plaintiff voluntarily caused the fire, 
and whether the use of the property 
was changed after issuance of the 
policy so as to avoid it, it is within 
the court’s discretion to allow plain- 
tiff to rebut evidence that in his 
proofs of loss he concealed the use 
made of the premises, by testimony 
that he told defendant’s agent before 
the issuance of the policy that he in- 
tended so to use them. Bullman y. 
North British, ete. Ins, Co., 159 
Mass. 118, 34 NE 169. See also infra 
this section text and notes 67, 68. 

61. Renshaw v. Missouri State 
Mut. F. & M. Ins. Co., 103 Mo: 695, 
15 SW 945, 23 AmSR 904, 

[a] Dlustration. — Where ques- 
tions are asked by defendant’s coun- 
sel and statements are made by him 
on the assumption that the building 
was used as a retail grocery store at 
the time of the fire, and that gaso- 
line and coal oil were kept for sale 
therein, and the rulings of the court 
thereon are based on the correctness 
of that assumption, it will be taken 
as conceded by defendant that the 
building was used as a retail grocery 
store and that gasoline and coal oil 
were kept for sale as part of the 
stock. Renshaw v. Missouri State 
Mut. F. & M. Ins. Co., 103 Mo. 595, 
15 SW 945,°23 AmSR 904. 


62. Cappellar v. Queen Ins. Co., 
21 W. Va. 576. 
-63. Cappellar v. Queen Ins. Co., 
21 W. Va. 576. z 
64, Manufacturers’, etc., Ins. Co. 


v. Zeitinger, 168 Ill. 286, 48 NE 179, 
61 AmSR 105 [aff 68 Ill. A. 268]; 
Russell v. Metropolitan Ins. Co., 51 
N. Y. 650; Deitz v. Providence Wash- 


ington Ins. Co., 88 W. Va. 526, 11 SE 
50, 25 AmSR 908. 

{a] Dlustrations.—(1) Testimony 
of a police officer as to what kind 
of persons frequented the insured 
premises is properly excluded, where 
there is no offer to show that the 
house was occupied in any manner in 
violation of the policy, or that the 
mode or purpose for which it was 
kept contributed to the fire. Rus- 
sell v. Metropolitan Ins. Co., 51 N. Y. 
650. (2) Evidence as to the amount 
of furniture in plaintiff’s house six 
months before it was burned, and 
as to the furniture in plaintiff’s new 
house after the fire, is inadmissible, 
where it is not shown that further 
evidence will make it relevant. Deitz 
v. Providence Washington Ins.. Co., 
33. W. Va. 526, 11 SE 50, 25 AmSR 
908. ° (8) An offer to establish as a 
general proposition that the age of 
a building is material to the risk of 
insuring it may properly be refused, 
where the offer is not accompanied 
with an offer to show an increase in 
the risk on account of the concealed 
age of the building. Manufacturers’, 


ete., Ins. Co. v. Zeitinger, 168 Il. 
286, 48 NE 179, 61 AmSR 105 [aff 
638) TAA 268 Je 


65. Barnett v. Farmers’ Mut. F. 
Ins. Co., 115 Mich. 247, 73 NW 3:72. 

66. Rau v. Westchester F. Ins. 
Co., 50 App. Div. 428, 64 NYS 290 
[aff 168 N. Y. 665 mem, 61 NE 1134 
mem]. 

67. Martin v. Capital Ins. Co., 85 
Iowa 648, 52 NW. 534. 


68. Martin Vea coves Ins. Co., 85 
Iowa 648, 52 NW 53 

69. McBryde _ v. ‘South Carolina 
Mut. Ins. Co., 55 S. C. 589, 33 SE 729, 
74 AmSR 769. 

70. Sutton v. American F. Ins, 
Co., 188 Pa. 380, 41 A 587. 


{a] Tlustration.—Objection to the 
irrelevancy of preliminary proofs of 
loss offered in evidence is waived, 
where the objection made was merely 
that they did not comply with the 
requirements of the policy as to 
proofs of loss. Sutton v. American 
i. Ins; Coy 188. Pas3'80,) 447A 537% 

71. Pennsylvania F. Ins. Co. v. 
Kittle, 39 Mich. 51. 

[a] Illustration.—Where a policy 
contains a clause of forfeiture in 
case of additional insurance not as- 
sented to, error in admitting evi- 
dence that additional insurance was 
obtained because insured understood 
that the original policy was invalid 
is cured by an instruction that the 
policy was avoided by the additional 


insurance unless the breach of con- 
dition had been waived. Pennsyl- 
vania F. Ins. Co. v. Kittle, 39 Mich. 51. 

72. Clement v. British American 
Assur. Co., 141 Mass. 298, 5 NE 847; 
Pechner v. Phcenix Ins. Co., 6 Lans. 
CNL YS): ils [a fii6 5 INe Xe 195 (aff 95 
U. S. 188, 24 L. ed. 427)]; Batchelor 
We Albany City sins! = 'Coseot UN Yo 
Super. 346, 60 AbbPrNS 240, 37 How 
Brpsg9: 

[a] “Hong account.’”—Where the 
pleadings and the proofs of loss sub- 
mitted by insured show one hundred 
and forty-five items of goods con- 
sumed by fire, of the alleged aggre- 
gate value of eleven thousand one 
hundred and twenijty-seven dollars 
and twenty-four cents, and forty- 
nine items of goods saved from the 
fire, but damaged to the extent of 
two hundred and sixty-three dollars, 
a reference of the account on motion 
is properly granted, the account be- 
ing a “long account,’ within Code 
§ 271, authcrizing the reference of 
long accounts. Batchelor v. Albany 
City Ins. Co., 31 N. Y. Super. 346, 6 
AbbPrNS 240, 37 HowPr 399. 

[b] Where defendants admit their 
liability, and the controversy relates 
solely to items of account and the 
amount ef loss sustained by plain- 
tiff, the court will refer the matter 
to referees for adjustment. Pechner 
Vv. Phenix, Ins, )Cojs6stsansmcNi Ye) 
411 [aff 65 N. Y. 195 (aff 95 U. S. 183, 
24 L. ed. 427)]. 

Reference to appraisers or arbitra- 
tors unde terms of policy see supra 
§§ 549-556. 

73. Clement v. British American 
Assur. Co., 141 Mass. 298, 5 NE 847. 

74, Mclean v. East River Ins. 
Co., 21 N. Y. Super. 700; Freeman v. 
Atlantic Mut. Ins. Co., 13 AbbPr (N. 
Y.) 124; Levy v. Brooklyn F. Ins. 
Co., 25 Wend. (N. Y.) 687. 

75. Chase v. Hamilton Mut. Ins. 
Co., 22 Barb. 527 [rev on other 
grounds 20 N. Y. 52]. See generally 
References [34 Cye 770]. 

- 76. Chase v. Hamilton Mut. Ins. 
Go;; 22 -Barbs ‘QNet¥.)2527- yireveon 
other grounds 20 N. Y. 52]; Dogge 


v. Northwestern Nat. Ins. Co., 49 
Wis. 501, 5 NW 889. 
[a] Finding held defective.— 


Where, in an action on a policy which 
was to be void in case of its assign- 
ment without the consent of the 
company, the answer alleged that 
plaintiff had duly assigned the policy 
to one A before the action was 
brought and no longer had a claim 
under it against defendant, and the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 


-ed on before the arbitrators, 


§§ 765-766] 


. 


exceptions to his report,’7 and to the waiver of ob- 


jections thereto.7§ 


[§ 766] 4. Questions of Law and of Fact—a. 
ne In accordance with the rules per- 
taining to questions of law and fact in civil 
trials in general,’® it is the province of the court to 
determine all questions of law,®° such as the con- 
struction of the terms of the policy,’! where there 
is no ambiguity in the language of the policy when 
applied to the undisputed facts;8* and it is error to 


General Rules. 
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meaning of certain terms is disputed, the evidence 


as to their true meaning should be left to the jury, 


court.®® 


submit such questions to the jury.®? But where the 


referee for trial found that “no suffi- 
cient assignment under the terms and 
conditions prescribed by said policy 
was ever made and delivered to said” 
A, the finding was defective, not de- 
termining the issue made. Dogge v. 
Northwestern Nat. Ins. Co., 49 Wis. 
501, 5 NW 889. 

77. Virginia Home 
Gray, 61 Ga. 515. 

[a]. Verification.—Where, in a suit 
on a policy against a foreign in- 
Surance company, service is had on 
the company’s agent, and after a 
reference of the suit and an award, 
the same agent swears to exceptions 
filed to the award, it is not compe- 
tent for the company’s counsel of 
record to verify by his own oath 
an amendment to the exceptions, if 
it does not appear that the company 
has withdrawn from business in the 
state, or that the agent is a non- 
resident of the county or is absent 
therefrom. Virginia Home Ins. Co. 
Vv. Gray, 61) Ga. 515; 


Insis 'Go.ee Ve 


78. Virginia Home Ins. Co. v. 
Gray, 61 Ga. 515. 
{a] TIWustration.—Where matters 


of defense are not pleaded prior to 
a reference to arbitrators, and are 
not directly put in issue and insist- 
they 
cannot be urged on exceptions to the 
award. Virginia Home Ins. Co. v. 
Gray, 61 Ga. 515. 

79. See Trial [38 Cyc 1511]. 

80. Orient Ins. Co. v. Weaver, 22 
Ill. A. 122; Alliance Co-op. Ins. Co. 
Wie Corbett, 69Kan: 9564) Wim: 108); 
Fleischner v. Beaver, 21 Wash. 6, 56 
P 840; Riley v. Adtna Ins. Co., 80 W. 
Va. 236, 92 SE 417, LRAI1917E 983. 

[a] Questions of law. — (1) 
Whether interrogatories propounded 
by insurer to insured were imperti- 
nent, immaterial, and unauthorized. 
Orient Ins. Co. v. Weaver, 22 Ill. A. 
122, (2) Amount of attorneys fee 
to be awarded as costs. Alliance Co- 
op. Ins. Co. v. Corbett, 69 Kan. 564, 
77 P 108. (3) Overvaluation where 
the facts are admitted by a demurrer 
to an answer alleging overvaluation 
to defeat the policy. Slafter v. Con- 
cordia F. Ins. Co., 142 Iowa 116, 120 
NW 706. 

81. Ga.—Scottish Union, etc., Ins. 
Co. v. Stubbs, 98 Ga. 754, 27 SE 180. 

Tll.— Home Ins. Co. v. Mendenhall, 
164 Till. 458, 45 NE 1078, 36 LRA 
374 [aff 64 Ill. A. 30]; Schuermann v. 
Dwelling-House Ins. Co., 161 Ill. 4387, 
43 NE 1093, 52 AmSR 377; Gash v. 
Home Ins. Co., 153 Ill. A. 31. 


Iowa.—Tubbs v. Mechanics’ Ins, 
Co., 131 Iowa 217, 108 NW_324. 
Mich.—Lapeer County Farmers 


Mut. F. Ins. Assoc. v. Doyle, 30 Mich. 
159, 

Mo.—St. Louis Gaslight Co. v. 
American F. Ins. Co., 33 Mo. A. 348. 

N. Y.—Goodman v. Caledonian Ins. 
Co., 222 N. Y. 121, 118 NE 523 [rev 
170 App. Div. 936, 154 NYS 1124]. 

Oh.—Moody v. Amazon Ins. Co., 
52 Oh. St. 5, 38 NE 1011, 49 AmSR 


699, 26 LRA 313. 
Groff, 8 Pa. Dist. 


ro Vv. 
Tex.—Fireman’s Ins. Co. v. Jesse 
French Piano, etc., Co., (Civ. A.) 187 
Sw 691. 
Wis.—Thurston v. Burnett, 
Farmers’ Mut. F. Ins. Co., 98 Wis. 
476, 74 NW 131, 41 LRA 316; Home 


Mut. Ins. Co. v. Roe, 71 Wis. 33, 
NW 594. Geb 

Ont.—Billington v. Canadian Mut. 
HSIns Oo 6s9) Use C. sOe Bil433: 

[a] Questions for court. — (1) 
Whether a word written in a policy 
in a clause stating the number of 
rods the buildings were from any 
other building was the word “six” 
and therefore intelligible, or the 
word “oix’” and therefore without 
meaning. Lapeer County Farmers’ 
Mut. F. Ins. Assoc. v. Doyle, 30 Mich, 
159. (2) The meaning of the words 
“pbuilding” and “machinery.” Tubbs 
v. Mechanics’ Ins. Co., 131 Iowa 217, 
108 NW 324. 

82. 
Co., 222 N. Y. 121, 118 NH 523 [rev 
170 App. Div. 936, 154 NYS 124]; 
Gertner v. Glens Falls Ins. Co., 184 


NYS 669; Home Mut. Ins. Co. v. 
Roe, 71 Wis. 33, 86 NW 594. 

83. Bieber v. Adtna Ins. Co., 201 
Ill. A. 8; St. Louis Gaslight Co. v. 


American F. Ins. Co., 33 Mo. A. ‘348. 

[a] Rule applied.—An instruction 
that the jury are to take the words 
used in their plain, ordinary, and 
popular sense is properly refused. 
St. Louis Gaslight Co. v. American 
BE. ins: Co., 33 Moy As,348. 

84. Billington v. Canadian Mut. 
Hens 5Con sors C.1O FB e433. 

85. U. S—Phcenix Assur. Co. v. 
Franklin Brass Co., 58 Fed. 166, 7 
CCA 144. 

D. C.—Mitchell 
Com le vApp. 24i: 

Ga.—Insurance Co. of North Amer- 
ica v. Leader, 121 Ga. 260, 48 SE 972. 

Ill.—Tedrick v. Vandalia Mut. 
County EF. Ins. (Co; (206 Tl. -A, 299; 
Coen v. Denver Tp. Mut. F. Ins. Co., 
HSS ali VALP 32. 

Ind.—New v. Germania F. Ins. Co., 
(A.) 82 NE 1005, 81 NE 217 (delivery 


v. Potomac Ins. 


of policy). 
Iowa.—Farmers’ Mercantile Co. v. 
Farmers’ Ins. Co., 161 Iowa 5, 141 


NW 447; Mitchell v. Home Ins. Co., 
32 Iowa 421 (insurable interest). 

Kan.—Western Massachusetts Ins. 
Co. v. Duffey, 2 Kan. 347 (considera- 
tion for release). 

Me.—Bouchard v. Dirigo Mut. F. 
Ins. Co., 114 Me. 361, 96 A 244; Na- 
tional Furniture Co. v. Prussian Nat. 
InssiCoj 91s A856. 

Mass.—Cass v. Lord, 128 NE 716; 


Morrison v. Boston Ins. Co., 234 
Mass5453,) 125 )NE 76983. Todd va 
Traders’, ete., Ins. Co., 230 Mass. 


595, 120 NE 142; Baxter v. Massasoit 


Ins. Co., 13 Allen 320; Daniels v. 
Hudson River F. Ins. Co., 12 Cush. 
416, 59 AmD 192. 

Mich.—Leonard v. Farmers’ Mut. 


F. Ins. Co., 192 Mich. 230, 158 NW 
1041; Cronin v. Philadelphia F. As- 
soc., 123 Mich. 277, 82 NW 45. 

Mo.—Non-Royalty Shoe Co. 
Pheenix Assur. Co., (A.) 178 SW 24 

N. Y.—Ruggles v. American Cent. 
Piss COne Lua Nin Wesel 5 e2de INE 1000; 
11 AmSR 674; Walker v. American 
Cent. Ins. Co., 21 NYS 751 [aff 143 
IN py eLOUn Osm INES 106i; 

Oh.—Ensel v. Lumber Ins. Co., 88 
Oh. St. 269, 102 NE 955. 

Pa. — Grossbaum Ceramic Art 
Syndicate v. German Ins. Co., 2138 Pa. 
506, 62 A 1107; Landes v. Safety Mut. 
Ms ings, Co, £190) Bay 536, 42) A> 961; 
Latimore v. Dwelling House Ins. Co., 
153 Pa. 324, 24 A 757; Fleming v. 


Vv. 
6. 


Goodman v. Caledonian Ins.’ 


and the proper legal interpretation be given to them 
by the court on the jury’s finding.*4 

Questions of fact are ordinarily to be determined 
by the jury under proper instructions from the 
( Consequently, if the evidence on a ques- 
tion of fact is sufficient to be submitted to the jury, 
and is conflicting or is of such a character that dif- 
ferent inferences might reasonably be drawn there- 


State Ins. Co., 12 Pa. 391; Knights 
of Joseph B., ete., Assoc. v. Phila- 
delphia Mechanics’ F. Ins. Co., 66 Pa. 
Super. 90. 

S.. C—North River Ins. Co. v. 
southen Reso. WIS sSAiGs/ 3585 76nSH 

Tex.—Western Indemn. Co. v. Mac- 
Kechnie, (Civ. A.) 214 SW 456; Con- 
necticut F. Ins. Co. v. Hilbrant, 
(Civ. A.) 73 SW 558; Home Mut. Ins. 
Co, v. Tompkies, 30 Tex, Civ. A. 404, 
Seen 812 [aff 96 Tex. 187, 71 SW 


8 

Vt.—McCloskey v. Springfield F. 
& M. Ins;-Co.,. 76) Vt. 151756. AN662<% 
Carrigan v. Lycoming F. Ins. Co., 
53 Vt. 418, 38 AmR 687. 

{a] Questions of fact. — (1) 
Whether plaintiff had an insurable 
interest in the property, record title 
to which stood in his mother’s name, 
subject to a mortgage to a third per- 
son. Morrison v. Boston Ins. Co., 
234 Mass. 4538, 125 NE 698. (2) 
Whether, at the time of the adjust- 
er’s visit two days after the fire, a 
reasonable time had elapsed for sep- 
arating the damaged and undamaged 
goods and placing them in the best 
possible order, as required by the 


policy. Farmers’ Mercantile Co. v. 
Farmers’ Ins. Co., 161 Iowa 5, 141 
NW 447. (3) Whether the leaving 


of blanks for the name of the trans- 
feree of insurance policies was neg- 
ligence on the part of the holder of 
them, who intrusted them to a per- 
son to have the transfer noted on 
the books of the company, such as 
would cast the loss of an erroneous 
payment on the holder, rather than 
on the insurance company. Vander- 
slice v. Royal Ins. Co., 9 Pa. Super. 
233, 48 WklyNC 381. 

{b] The origin or cause of the 
fire and loss (1) is generally a ques- 
tion of fact for the jury. Muller v. 
Globe, ete., F. Ins. Co., 246 Fed. 759, 


159 CCA 61; Veenstra v. Farmers’ 
Muts) i. Ins Con 95a eMichwe5bsp lee 
NW 824; Kattelmann vy. Philadel- 


phia Fire Assoc., 79 Mo. A. 447; Mat- 
son v. Farm Buildings Ins. Co., 73 N. 
Y, 310, 29 AmR 149 [rev 9 Hun 415]; 
Landes v. Safety Mut. F. Ins. Co., 
190 Pa. 536, 42 A 961; North River 
Ins’ Co.sv., Southern (Re _Co., 93S. es 
358, 76 SE 1095. (2) Insured’s act 
in setting fire to grass on his prem- 
ises without a permit in violation of 
statute does not as a matter of law 
preclude him from recovering on 
his policies, it being a question for 
the jury whether his act was a con- 
tributing cause or merely a condi- 
tion of the loss. Todd v. Traders’, 
etc., Ins. Co., 230 Mass. 595, 120 NE 
142. 

{c] Mental capacity of insured.— 
(1) Where the defense is cancella- 
tion by insured under the terms of 
the policy, and plaintiffs claim that 
insured was mentally incapacitated, 
the issue as to whether insured was 
incapable of understanding the na- 
ture and consequence of his act is 
properly submitted to the jury. Mc- 
Closkey v. Springfield F. & M. Ins. 
@o8 16> Vth Lbly SG recA 2 662. (2) 
Whether insured at the time of exe- 
cuting a release to the insurer was 
competent to comprehend fully the 
nature of the release is for the jury. 
Western Indemn. Co. v. MacKechnie, 
(Tex. Civ. A.) 214 SW 456. 
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from, the question should be submitted to the jury ;°¢ 
and in such a ease, not only is it proper for the 
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court to refuse a request to direct a verdict, but it 


86. U. S.—Bleznak v. Springfield 
F. & M. Ins. Co., 287 Fed. 589, 150 
CCA 471; Spring Garden Ins, Co. v. 
Wood, 233 Fed. 223, 147 CCA 229; 
Scottish Union, ete., Ins. Co. v. Mc- 


Kone, 22% Fed. 813, 142 CCA 337; 
Wood v. Spring Garden Ins. Co., 
Oh ied. 355," 131 (CCA 4795) Thur= 


ingia Ins. Co. v.' Goldsmith, 132 
Fed. 456, 65 CCA 677; Phenix Ins. 
Co. v:. Luce, 123 Wed. 257, 60 CCA 
655; Chadbourne v. German-Ameri- 
ean Ins. Co., 31 Fed. 533. , 

Ala.—Royal Exch. Assur. v. Al- 
mon, 202 Ala. 374, 80 S 456; West- 
ern Assur. Co. v. Hann, 201 Ala. 376, 
78 S 232; Southern States F. Ins. 
Co. v. Kronenberg, 199 Ala. 164, 74 
S 63; Sun Ins. Office v. Mitchell, 186 
Ala. 420, 65 S 143. 

Ark. — Milwaukee Mechanics’ Ins. 
Co. v. Fuquay, 120 Ark. 330, 179 SW 
497; Commercial Union F. Ins. Co. v. 
King, 108 Ark. 130, 156 SW 445. 

Cal.—American Can Co. v. Agricul- 
ae Inse)Co.; 27 Cal. At 647, 150 P 

Colo.—American Cent. Ins. Co. v. 
Hmurlich, —65>-Colov 545, "40t, -P + 978s 
German American Ins. Co. v. Hyman, 
42 Colo. 156, 94 P 27, 16 LRANS 77; 
National Mut. F. Ins. Co. vy. Sprague, 
40 Colo. 344, 92 P 227.‘ 

Ga.—Insurance Co. of North Amer- 
ica v..Leader, 121 Ga. 260, 48 SE 
972; Moore v. Dixie EF. Ins. Co., 19 
Ga.. A. 800, 92 SE 302. 

Ill.—German F. Ins. Co. v. Grunert, 
112 Ill. 68, 1, NE 113; Ellenbogen v. 
Frankfort Gen. Ins. Co., 202 Ill. A. 
125; Granite City Lime, etce., Co. v. 
Hanover F. Ins. Co., 194 Ill. A. 68; 
Wilson v. Hartford F. Ins. Co., 188 
Tll. A. 181; Abrahamson v. Hartford 
HB. Ins: Co., 181 Ill. /A. 254. 

Iowa.— Black v. Grain Shippers’ 
Mut. F. Ins. Assoc., 171 Iowa 309, 
152 NW 7; Martin v. Fidelity Ins. 
Co., 119 Iowa 570, 98 NW 562. 

Ky.—Niagara F. Ins, Co. v. Layne, 
162 Ky. 665, 172 SW 1090; People’s 
Nat. F. Ins. Co. v. Jackson, 155 Ky. 
150, 159 SW 688; American Cent. 
Ins. Co. v. Hardin, 148 Ky. 246, 146 
SW 418; Moss v. Home Ins. Co., 99 
SW 308, 30 KyL 630; Continental Ins. 
Co..v. Randolph, 3:‘KylL 188. 
_Me.—Bouchard vy. Dirigo Mut. F. 
ins. Co., 114 Me. 361, 96 A 244. 

Mass.—WHaton v. Globe, ete., F. Ins. 
Co., 227 Mass. 354, 116 NE 536; Do- 
herty v. Phoenix Ins. Co., 224 Mass. 
310, 112 NE 940; Greenough v. Phe- 
nix Ins. Co., 206 Mass. 247, 92 NE 
447, 1388 AmSR 3883; Batcheller v. 
Commercial Union Assur. Co., 143 
Mass. 495, 10 NE 321; Sanborn vy. 
Fireman’s Ins. Co., 16 Gray 448, 77 
AmD 419; Haskins v. Hamilton Mut. 
Ins. Co., 5 Gray 432. 

Mich.—Macatawa Transp. Co. v. 
Firemen’s Fund Ins. Co., 179 Mich. 
443, 146 NW 396; Goodwin v. Union 
Ins. €o., 163 Mich. 41, 127 NW 790; 
Keating v. Patrons’ Mut. F.. Ins. Co., 
160 Mich. 648, 125 NW 713; Miner 
Vv. HMarmers’ Mut. F. Ins. Co., 153 
Mich. 594, 117 NW 211; Cronin v. 
Philadelphia Fire Assoc., 123 Mich. 
277, 82 NW 45; Cronin v. Philadel- 
phia Fire Assoc., 112 Mich. 106, 70 
NW 448; Dove v. Royal Ins. Co., 98 
Mich. 122, 57 NW 30. 

Minn.—Edwards v. Svea F., etc., 
Ins. Co., 141 Minn. 285, 170 NW 206; 
Olsson v. Midland Ins. Co., 138 Minn. 
424, 165 NW 474; Lenning vy. Retail 
Merchants’ Mut. F. Ins. Co., 138 
Minn. 233, 164 NW 908; King v. Hart- 
ford F.. Ins: Co.,-1383-Minn.. 322, 158 
NW 435, AnnCas1918D 861; Russell 
v. German F. Ins. Co., 100 Minn. 528, 
111 NW 400, 10 LRANS 326; Morris 
v. Farmers’ Mut. F. Ins. Co., 63 Minn. 
420, 65 NW 655; Chandler v. St. Paul 


F. & M. Ins. Co., 21 Minn. 85, 18 AmR 
385. 

Mo.—Duff v. Philadelphia Fire As- 
soc., 129 Mo. 460, 30 SW 1084; Ren- 
shaw v. Missouri State Mut. F. & M. 
Ins. Co., 103 Mo. 595, 15 SW 945, 23 
AmSR 904; Waverly Sales Co. v. 
Ford, (A.) 194 SW 1085; Patterson 
v. American Ins. Co., 174 Mo. A. 37, 
160 SW 59; 
Ace. Assur. Corp., 167 Mo. A. 581, 
152 SW 103; Hilburn vy. Phceenix Ins. 
Co., 140 Mo. A. 355, 124 SW 63; 
Hilburn v. Pheenix Ins. Co., 129 Mo. 
A, 670, 108 SW 576; Nute v. Hart- 
ford F. Ins. Co., 109 Mo. A. 585, 83 
SW 83; Kattelman v. Philadelphia 
Fire Assoc., 79 Mo. A. 447. 

Nebr.—Farmers’, etc., Ins. Co. v. 
Dobney, 62 Nebr. 213, 86 NW 1070, 97 
AmSR 624; Oakland Home Ins. Co. v. 
Bank of Commerce, 47 Nebr. 717, 66 
NW 646, 58 AmSR 663, 36 LRA 673; 
Farmers’, etc. Ins. Co. v. Graff, 1 
Nebr. (Unoff.) 790, 96 NW 605. 

N. Y.—Wheeler v. Phenix Ins. Co., 
203 N. Y. 283, 96 NE 452, 38 LRANS 
474, AnnCasi913A 1297; Walker _v. 
Phoenix Ins. Co., 156 N. Y. 626, 51 NE 
392 [rev 89 Hun 333, 85 NYS 374]; 
Rickerson v. Hartford F. Ins. Co., 
149 N. Y. 307, 48 NE 856; McNally 
v. Phcenix Ins. Co., 137 N. Y. 389, 
33 NE 475 [rev 16 NYS 696]; Karel- 
sen v. Sun Fire Office, 122 N. Y. 545, 
95 NE 921 [aff 1 NYS 387]; Ruggles 
v. American Cent. Ins. Co., 114 N. Y. 
415, 21 NE 1000, 11 AmSR 674 [aff 
1 NYSt 572]; Church v. La Fayette 
FE. Ins. Co., 66 N. Y. 222; Pitney v. 
Glens Falls Ins. Co., 65 N. Y. 6 [aff 
61 Barb. 335]; Bowman v. Agricul- 
tural Ins. Co., 59 N. Y. 521 [aff 2 
Thomps. & C. 261]; “Welsh v. Con- 
tinental Ins. Co., 47 Hun 598; Smith 
v. Glens Falls Ins. Co., 66 Barb. 556; 
Yousey v. Queen Ins. Co., 148 NYS 
125 [aff 151 NYS 1151 mem]; Gug- 
eenheimer v. Greenwich F. Ins. Co., 
9 NYSt 316. 

Oh.—Fry v. Franklin Ins..Co., 40 
Oh. St. 108. : 

Or.—Northwest Door Co. v. Lewis 
Inv. Co., 92 Or. 186, 180 P 495. 

Pa.—Riemann y. Ben Franklin Ins. 


Co., 227 Pa. 65, 75 A 991; Warm- 
castle v. Scottish Union, ete., Ins. 
Co., 210 Pa. 362, 59 A 1105; Rosen- 


berg v. Fireman’s Fund Ins, Co., 209 
Pa. 336, 58 A 671; Long v. North 
British, ete., Ins. Co., 137 Pa. 335, 
20 A 1014, 21 AmSR 879; Farmers’ 
Mut. F. Ins. Co. v. Bair, 82 Pa. 33; 
Franklin Ins. Co. v. Undegraff, 43 
Pa. 350; Girard F. & M. Ins. Co. v. 
Stephenson, 37 Pa, 293, 78 AmD 4233 
Farmers’ Mut. Ins. Co. v. Mylin, 15 
A 710; Davis v. Continental Ins. Co., 
60 Pa. Super. 341; Comerer v. Pa- 
trons’ Mut. F. Ins. Co., 53 Pa. Super. 
516; Dominico v. Prudential Ins. Co., 
49 Pa. Super. 156; Essington Hnamel 
Co. v. Granite State F. Ins. Co., 45 
Pa. Super. 550 [aff 20 Pa. Dist. 822]; 
Swingle v.. Sun Ins. Office, 33 Pa. 
Super. 261; Collins v. Delaware Ins. 
Co., 9 Pa. Super. 576, 7 Del. Co. 365. 

R. I.—Rimmer v. Aachen, etc., F 
Ins. Co., 82 A 1060. 

S. C—Scott v. Liverpool, ete., Ins. 
Co., 102 S. C. 115, 86 SH 484; Me- 
Millan v. Insurance Co. of North 
America, 78 S. C. 483, 58 SE 1020, 
13 5s 

Tex.—Reliance Ins. Co. v. Dalton, 
(Civ. A.) 178 SW 966 [reh den (Civ. 
A.) 180 SW 668]; Polemanakos v. 
Austin F.Ins.Co., (Civ. A.) 180 SW 
1134; Hartford F. Ins. Co. v. Walker, 
(Civ. A.) 153 SW 398. 

Utah.—De Michele v. London, etc., 
F. Ins. Co., 40 Utah 312, 120 P 846, 
AnnCas1914D 1076. 

Vt.—Frost v. North British, etc., 
Ins. Co., 77 Vt. 407, 60 A 803. 


"For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is erroneous for the court to take the question from 
the jury, as by nonsuit or dismissal, direetion of a 


Wash.—Naslund vy. Svea Ins. Co., 
64 Wash. 520, 117 P 264. 

W. Va.—Fisher v. Sun Ins. Co., 74 
ue Va. 694,.83 SE 729, LRA1915C 

Wis.—Rickeman v. Williamsburg 
City F. Ins. Co., 120 Wis. 655, 98 NW 
960; Whiting v. Mississippi Valley 
Manufacturers Mut. Ins. Co., 76 Wis. 
592, 45 NW 672. 

[a] Tuustrations of questions to 
be submitted to the jury under the 
evidence: (1) As to cancellation of 
policy. Fireman’s Fund Ins. Co. v. 
Hellner, 159 Ala. 447, 49 S 297, 17 
AnnCas 793; Commercial Union F. 
Ins. Co. v. King, 108 Ark. 130, 156 
SW 445; Black y. Grain Shippers’ 
Mut. F. Ins. Assoc., 171 Iowa 309, 
152 NW 7; Doherty vy. Phoenix Ins. 
Co., 224 Mass. 310, 112 NE 940; Dove 
v. Royal Ins. Coa., 98 Mich. 122, 57 
NW 30; Karelsen v. Sun Fire Office, 
122 N. Y. 545, 25 NE 921 [aff 1 NYS 
387]; Healy v. Pennsylvania State 
Ins.. Co., 50 App, Div. 327, 63 NYS 
1055; Westchester F. Ins. Co. v. Me- 
Minn, (Tex. Civ. A.) 188 SW (25; 
Polemanakos vy. Austin F. Ins. Co., 
(Tex. Civ. A.) 160 SW 1134; National 
Union F. Ins. Co. v. Akin, (Tex. Civ. 
A.) 160 SW _ 669; Naslund v. Svea 
ins. Co., 64 Wash. 520, 117 P 264. (2) 
As to commencement of the insur- 
ance. Duff v. Philadelphia Fire As- 
soc., 129 Mo. 460, 30 SW 1034. (3) 
Whether the property was destroyed 
before the policy was issued, where 
there is testimony of admissions by 
insured to that effect, although it was 
contradicted. Scottish Union, ete, 
Ins. Co. v. McKone, 227 Fed. 813, 142 
CCA 337. (4) Whether insurer had 
absolutely refused to pay the loss or 
had made a bona fide attempt to ad- 
just it. Moore v. Dixie F. Ins. Co., 
19 Ga. A. 800, 92 SE 302. (5) Whether 
insurer vexatiously delayed or re- 
fused to pay the loss, so as to en- 
title insured to damages and attor- 
ney’s fee. Todd v. New Haven Se- 
curity Ins. Co., (Mo. A.) 221 SW 808; 
Haden v. Imperial Assur. Co., 197 
Mo. A. 574, 198 SW 72; Glover v. 
Liverpool, ete.,' Ins, Co., 193 Mo. A. 
489, 186 SW 583; Non-Royalty Shoe 
Co. v. Phoenix Assur. Co., (Mo. A.) 
178 SW 246; Joyce v. Liverpool, etc., 
Ins. Co., 188 Mo. A. 339, 175 SW 121; 
Patterson v. American Ins. Co., 174 
Mo. A. 37,.160 SW 59; Utz v. Insur- 
ance Co. ef North America, 139 Mo. 
A. 153, 122 SW 318; Kelloge. v. Ger- 
man-American Ins. Co., 133 Mo. A. 
391, 113 SW 6638. (6) Whether in- 
sured was guilty of gross negligence 
or recklessness as to the cause of the 
fire. Nash v. American Ins. Co., 
(Iowa) 174 NW 378; Moss v. Home 
Ins. Co... 99 SW 308, 30 KyL 630, 
Bouchard v. Dirigo Mut. F. Ins. Co., 
114 Me. 361, 96 A 244. (7) Whether 
insured used due diligence to save 
the property. Raymond v. Farmers’ 
Mut. F. Ins. Co., 114 Mich. 386, 72 
NW 254. (8) Whether the means re- 
sorted to by insured for the protec- 
tion of goods which were in imme- 
diate danger of fire were reasonable. 
Insurance Co. of North America v. 
Leader, 121 Ga. 260,48 SH 972. (9) 
Where goods were damaged by the 
falling of a wall of an adjoining 
building previously burned, whether 
insured was negligent in not moving 
the goods from danger in accordance 
with the policy. Western Assur. Co. 
v. Hann, 201 Ala. 876, 78 S 232. (10) 
Where a wall stood four months 
after a fire and was blown over onto 
insured’s building by the wind, 
whether the injury to insured was 2 
“direct” loss by fire. Western Assur. 
Co. v. Hann, supra. (11) Where 
there was both a fire and an explo- 
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verdict, or otherwise.8? Where, however, there is 


no evidence on an issue of fact, 


thereon is undisputed or conclusive, or so slight that 
a finding in favor of the party asserting the exist- 
ence or nonexistence of the fact would not be sus- 


tained, the question should not be 


sion, the question of which preceded. 
German American Ins. Co. vy. Hyman, 
42 Colo. 156, 94 P27, 16 LRANS 77. 
(12) Whether a fire in the insured 
building caused the explosion which 
wrecked it. New Hampshire F. Ins. 
Co. v. Rupard, 187 Ky. 671, 220 SW 
538; Wheeler v. Phenix Ins. Co., 203 
N. Y. 283, 96 NE 452, 38 LRANS 
ied GUN hs fee 1297. 

Evidence sufficient for jury.— 
Evidence that defendart issued and 
delivered the policy, that plaintiffs 
paid the premium, and that. there 
was a loss, is sufficient to take the 
case to the jury. Nute v. Hartford 
F. Ins. Co., 109 Mo. A. 585, 83 SW 83, 

87. U. S.—Phenix Ins Co. v. Luce, 
123 Fed. 257. 

Ala.—Southern States F. Ins. Co. 
v. Kronenberg, 199 Ala. 164, 74 S 63. 

Ark.—Merchants’ F. Ins. Co. v. Mc- 
Adams, 88 Ark. 550, 115 SW 175. 

Conn.— Weissman v. County F. Ins. 
Co., 76 A’ 1105, 

Del. — Schilansky v. Merchantgy’, 
etc, F. Ins, Co., 20 Del, 2938, 55 A 
1014, 

Fla.—Hanover F. Ins. Co. v. Lewis, 
28 Fla. 209, 10 S 297. ; 

Ga.—Atlas Assur. Co. v. Kettles, 
144 Ga. 306, 87 SE 1; Puryear v. 
Farmers’ Mut. Ins. Assoc., 137 Ga. 
579, 73 SE 851; National Union F. 
Ins. Co. v. Macon Hardwood Lumber 
Co., 24 Ga. A. 726, 102 SE 180; Dover 
v. Home Ins. Co., 21 Ga. A. 40, 93 SE 
* 515. 9 
Ida.—Allen v. Phcenix Assur. Co., 
12 Ida. 653, 88 P 245, 8 LRANS 903, 
10 AnnCas 328. 

Ill.— Granite City Lime, etc., Co. v. 
Hanover F. Ins. Co., 194 Ill. A. 68; 
Wilson v. Hartford F. Ins. Co., 188 
Tll. A. 181. 

Kan.—Sun Ins. Office v. Western 
Woolen-Mill Co., 72 Kan. 41, 82 P 513. 

Ky.—New Hampshire F. Ins. Co. 
v. Rupard, 187 Ky. 671, 220 SW 538. 
Md.—Franklin EF. Ins. , Co. Vv. 
Hamill, 6 Gill 87 (as to when fire oc- 
curred). Z 

Mass.—Hinckley v. Germania F. 
Ins. Co., 140 Mass. 38, 1 NE 737, 54 
AmR 445. - ‘| 

Mich.—Cronin v. Philadelphia Fire 
Assoc., 112:-Mich..106, 70 NW_ 448. 
Mo.—McCluer v. Home Ins. Co., 31 
Mo. A. 62. 

Nebr.—Farmers’, etc., Ins. Co. v. 
Graff, 1 Nebr. (Unoff.) 790, 96 NW 
605. 

N. Y.—Clarkson v. Western Assur. 
Co., 92 Hun 527, 37 NYS 53. 

Pa.—Latimore v. Dwelling House 
Ins. Co., 153. Pa. 324, 25 A 757; Pitts- 
burgh Boat-Yard Co. v. Western AS- 
Sum Co. 118, Pak 415, tt Ay sor, 

R. IL—Rimmer v. Aachen, etc., F: 
Ins. Co: 82° A 2060, 

Ss. C—Montgomery v.. Delaware 
Ins. Co., 67 S. C. 399, 45 SE 934; Mc- 
Bryde v. South Carolina Mut. Ins. 
Co., 55 S. C. 589, 33 SE 729, 74 AmSR 
769; Copeland v. Western Assur. Co., 
ARCS CD26.) 2OMSH moan 

Tex.—American Cent. Ins. Co. v. 
Robinson, (Civ. A.) 219 SW_ 277; 
Westchester F. Ins. Co. Vv. Biggs, 
(Civ. A.) 216 SW 274; California Ins. 
Co. v. Hads, (Civ. A.) 209 SW 216; 
Western Assur. Co. v. Busch, (Civ. 
A.) 203 SW 460; Mechanics’, etc., 
Ins. Co. v. Dalton, (Civ. A.) 189 SW 
771; Alamo F. Ins. Co. v. Davis, 25 
Tex. Civ. A. 342, 60 SW 802. 
Wis.—Milwaukee Steel Type, etc., 
Co, v. American Cent. Ins. Co., 164 
Wis. 298, 159 NW 938. ; 

{a] Tllustrations.—(1) Where, in 
an action on a policy on a saloon, a 
witness for plaintiff testified that he 
was manager of the saloon, which 
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submitted to the 


belonged to plaintiff, a motion for 
nonsuit on the ground that plaintiff 
had not shown ownership of the prop- 
erty should be denied. Schilansky v. 
Merchants’, etc., F. Ins. Co., 20 Del. 
293, 55 A 1014. (2) The direction of 
a verdict for insured is erroneous 
where the question of delivery of the 
policy by defendant’s agents is a 
material issue, and no witness testi- 
fies unequivocally that the policy was 
so delivered. Atlas Assur. Co. v. 
Kettles, 144:Ga. 306, 87 SE 1. (3) 
Where insured directed the cancella- 
tion of a policy containing a cancella- 
tion clause, and the agents wrote 
that the policy would be canceled if 
he would send a certain increased 
premium but not otherwise, it can- 
not be held, as a matter of law, that 
insured’s letter operated as a can- 
cellation. National Union F. Ins. Co. 
v. Akin, (Tex. Civ. A.) 160 SW 669. 

{b] Testimony of insured in his 
own behalf does not authorize the 
direction of verdict in his favor, 
where, when taken in its most un- 
favorable version, it requires a find- 
ing against him. Dover v. Hame Ins. 
Cons PaGarAn 4 0; 93S 615, 

88s. U. S.—Globe, etc., Ins. Co. v. 
Prairie Oil, ete. Co., 248 Fed. 452, 
160 CCA 462; Muller v. Globe, etc., 
F. Ins. Co., 246 Fed. 759, 159 CCA 61. 

Ga.—Atlas Assur. Co. v. Kettles, 
144 Ga. 306, 87 SE 1; New York Home 
Ins. Co. v. Chattahoochee Lumber 
Cor  TWZ6NGar 334.505, SE lie Sherrer, 
v. Queen Ins. Co., 23 Ga. A. 674, 99 
SE 139; Eberhardt v. Federal Ins. 
Co., 14 Ga. A. 340, 80 SE 856. 

Ind.—Pennsylvania Ins. Co. v. In- 
diana Reduction Co., 65 Ind. A. 330, 
117 NE 2738. 

Iowa.—Eckert v. Century F. Ins. 
Co., 147 Iowa 507, 124 NW 170; Slaf- 
ter v. Concordia F. Ins. Co., 142 Iowa 
116, 120 NW 706; Cone v. Century F. 
Ins. Co., 139 Iowa 205, 117 NW 307; 
Westenhaver v. German American 
Ins. Co.; 113 Iowa 726, 84 NW 717; 
Miller v. Consolidated Patrons’, etc., 
Mut. Ins. Co., 113 Iowa 211, 84 NW 
1049; Zaleskey v. Iowa State Ins. Co., 
108 Iowa 392, 79 NW 148. 

Kan.—Cottom v. National F. Ins. 
Cow Gbn Kan oli. 10) P3577 Cloud 
County Bank v. German Ins. Co., 6 
Kan. A, 219, 49 P 688. 

Ky.—Dixie F. Ins. Co. v. Layne, 
156 Ky. 606, 161 SW 530; Scottish 
Union, etc., Ins. Co. v. Strain, 70 SW 
274, 24 KyL 958. 

Mich.—Lagden v. Concordia Mut. 
F. Ins. Co., 206 Mich. 341, 172 NW 
396; Foiles v. Detroit F. & M. Ins. 
Co., 175 Mich. 716, 141 NW 879; 
Cronin v. Philadelphia F. Assoc., 119 
Mich. 74, 77,NW 648. A 

Mo.—Todd v. New Haven Security 
Ins. Co., (A.) 221 SW 808. 

N. M.—Dearborn v. Niagara F. 
Ins. Co,, 17 N..M. 223, 125 P 606. 

N. Y.—Robbins v. Springfield F. & 
M.. Ins. Co,, 149 N.Y! <477, 44 NE 
159 [aff 79 Hun 117, 29 NYS 513]; 
Halpin v. Attna F. Ins. Co., 120 N. 
Y. 70, 23 NE 988 [rev 10 NYSt 344]; 
Appleby v. Astor F. Ins. Co., 54 N. 
Y. 263; Ryder v. Commonwealth F. 
Ins. Co., 52 Barb. 447; L. N. Gross 
Co. v. Westchester F. Ins. Co., 88 
Misc. 327, 151 NYS 945; Harris v. St. 
Paul F. & M. Ins. Co., 126 NYS 118. 

Pa.—Royal Ins. Co. v. Beatty, 119 
Pa. 6, 12 A 607, 4 AmSR 622; Uni- 
versal Mut. F. Ins. Co. v. Weiss, 106 
Pa. 20; Sharpless v. Hartford F. Ins. 
Go. 8 Pa Col3sT. 

Tex.—St. Paul F. & M. Ins. Co. v. 
McQuary, (Civ. A.) 194 SW_ 491. 

Wis.—O’Conner v. Queen Ins. Co., 
140 Wis. 388, 122 NW 1038, 1122, .133 
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jury, but it becomes one of law for the court, which 
it may dispose of by nonsuit, or dismissal, direction 
of a verdict, or otherwise.*$ ; 

b. Particular Questions—(1) Agency. 
Questions relating to the fact of agency for in- 


AmSR 1081, 25 LRAN 
Cas 1118. Se eee 

[a] ‘ Ilustrations.—(1) Where the 
evidence does not authorize a finding 
for plaintiff for special damages and ° 
counsel fees, the court may properly 
direct a verdict against such claims. 
Atlas Assur. Co. v.. Kettles, 144 Ga. 
306, 87 SH 1. (2) Where, in an action 
On a policy issued to’ a husband, it 
appears that he had no insurable in- 
terest in the property because it was 
the separate property of his wife, 
the court should direct a verdict for 
defendant. St. Paul F. & M. Ins. Co. 
v. MeQuary, (Tex. Civ. A.) 194 SW 
491. (3) Where uncontradicted evi- 
dence clearly shows plaintiff’s right 
to recover, and there is no evidence 
tending to establish a defense, a di- 
rection of verdict for plaintiff is 
warranted, Pennsylvania Ins. Co. v. 
Indiana Reduction Co., 65 Ind. A. 330, 
117 NE 273; Foiles v. Detroit F. & M. 
Ins. Co., 175 Mich. 716, 141 NW 879. 
(4) Where plaintiff makes out a 
prima facie case, and defendants fair 
to prove that he was guilty of any 
fraud, a verdict is properly directed 
for plaintiff for the award made by 
appraisers. L. N. Gross Co. v. West- 
chester F. Ins. Co., 88 Misc. 327, 151 
NYS 945. (5) Where the defense is 
cancellation by notice accepted by 
insured’s agent, and there, is no evi- 
dence that the agent had any author- 
ity other than to procure the policy, 
a peremptory instruction is prop- 
erly given for plaintiff. Dixie F. 
Ins. Co. v. Layne, 156 Ky. 606, 161 
SW _ 530. (6) Where defendant al- 
leges a forfeiture, and plaintiff in 
his reply claims a waiver but fails 
to sustain the burden of proving it, 
a demurrer to the evidence is prop- 
erly sustained. Cottom v. National 
DV InsiiCo,,) 65) Karr 25 tl, P70 MP rsbi te 

[b] Testimony insufficient to 
raise conflict—(1) Where witnesses 
for plaintiff testify directly that 
they informed defendant’s agent, who 
made out the application, of a mort- 
gage on the property, testimony by 
the agent that he had no recollec- 
tion of being so informed, and that 
so far as he could recall his first 
knowledge of the mortgage was after 
the loss, is insufficient to raise a con- 
flict of evidence. Eckert v. Century 
F. Ins. Co., 147 Iowa 507, 124 NW 
170. (2) Where the evidence shows 
that there was no consideration for 
a deed* or mortgage, the presumption 
arising from the recital of consid- 
eration does not raise such a sub- 
stantial conflict as to take the case 
to the jury on the question of con- 
sideration. Cone v. Century F. Ins. 
Co., 139 Iowa 205, 117 NW 307. 

{c] A scintilla of evidence is not 
sufficient to take the case to the 
jury. Westenhaver v. German-Ameri- 
can Ins. Co., 1138 Iowa 726, 84 NW 
TAT. 

[d] Truthfulness of witness.—To 
justify the direction of a _ verdict 
based on the truthfulness of a wit- 
ness’ testimony, there must be noth- 
ing in the circumstances or surround- 
ings tending to throw discredit on 
his statement. Michigan Pipe Co. v. 
Michigan F. & M. Ins. Co., 92 Mich. 
482, 52 NW 1070, 20 LRA 277. 

fe] Refusal to pay.—Before the 
court can say as a matter of law 
that the refusal to pay the loss was 
justified by the belief that insured 
caused the fire, it must appear that 
defendant had such reasonable 
grounds as to enable the court to 
say unquestionably that a reasonable 
man was justified in refusing to pay 
and in requiring the auestion to be 
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surer ®® or for insured,®° such as whether a certain 
agent was the egent of insurer or of insured,®* or 
whether insured had notice of the termination of 
the insurance agent’s authority,®? are ordinarily 
questions of fact for the jury. So, also, the scope 
and extent of the authority of the agent for in- 
surer °° or of the agent for insured * are ordinarily 


litigated. Todd v. New Haven Se- 
curity Ins. Co., (Mo. A.) 221 SW 808. 

g9. U. S.—International Paper Co. 
Rea cneral FE. Assur. Co., 263 Fed. 

Ill.—Firemen’s Ins..Co. v. Horton, 
170 Til. 258, 48 NE 955 [aff 68 Ill. 
A. 497]; Abrahamson v. Hartford F. 
Ins, ‘Co,, 181-Dll.sA. 254. 

Ilowa.—Pickens vy. Milwaukee Me- 
chanics’ Ins. Co., 179 NW 150. 

Ky.—Gragg v. Home Ins. Co., 139 
Ky. 472, 107 SW 321, 32 KyL 988. 

Mo.—Parsons vy. Knoxville F. Ins. 
ror 132 Mo. 583, 21 SW 117, 34 SW 

N. H.—Davis v. Ajtna Mut. F. Ins. 
Con Cie Neel. 150,009 Aw I02, 

N. Y.—Steen v. Niagara F. Ins. 
Co., 89 _N. Y. 315, 15 NYWklyDig 41, 
42 AmR 297 [aff 24 Hun £39, 12 NY 
WklyDig 3 (aff 61 HowPr 144)]; 
Smith Lumber Co. v. Colonial Assur. 
Co., 172 App. Div. 149, 158 NYS 198; 


Lewis v. Guardian F., etc, Assur. 
Co;, 93. App. Div..157, 87 NYS 525 
faff 181 _N. Y. 892, 74 NE 224, 106 
AmSR 557]. 


Pa.—Commercial Union Assur. Co. 
v. Elliott, 10 Pa. Cas. 381, 13 A 970. 

Vt.—Frost v. North British, etc. 
Ins. Co.,°77 Vt.. 407,.60 A- 803. 

W. Va.—Coles v. Jefferson Ins, Co., 
41 W. Va. 261, 23 SE 732. 

Wis.—Speiser v. Phoenix Mut. L. 
Ins. Co., 119 Wis. 530, 97 NW 207. 

[a] Dlustrations.— (1) Where a 
policy delivered to insured has in- 
dorsed on it the name of a firm fol- 
lowed by the word “agents,” which 
indorsement was concededly made by 
the officers of the company, testi- 
mony of,the officers and clerks of the 
company that it was the habit of the 
cempany, whenever an application 
for insurance was presented to it 
through brokers, so to write the name 
of the brokers as agents on the 
policy, and that it was not intended 
to state by such indorsement that 
the brokers were in fact the agents 
of the company, is not conclusive 
that such firm was not the agent of 
the company, but presents a ques- 


tion of fact for the jury. Lewis v. 
Guardian F., etc, Assur. Co., 181 
IN. Y. 392, 74 NE 224, 106 AmSR 


557 [aff 938 App. Div. 157, 87 NYS 
525). (2) It is a question of fact 
whether the person who solicited the 
insurance, took plaintiff’s applica- 
tion, delivered the policy to him, and 
received from him the premium, was 
an agent of the company, so that 
notice to him was notice to the com- 


pany. Firemen’s Ins. Co. v. Horton, 
170 Ill. 258, 48 NE 955 [aff 68 Ill. A. 
497]. (3) Where, within a few days 


after a loss from fire, a person 1ep- 
resenting himself to be defendant’s 
adjuster came to adjust and settle 
the loss, and subsequently plaintiff 
received from such person several 
letters relating to the loss and the 
adjustment of it, and proofs that 
were made out by plaintiff and sent 
to defendant came into the hands of 
such person for examination, the 
facts are sufficient to go to the jury 
on the question whether such person 
was defendant’s adjuster. Parsons 
v. Knoxville F. Ins. Co., 1382: Mo. 583, 
31 SW 117, 34 SW 476. 

[b] Insurance broker. — Whether 
an insurance broker, who was also 
agent for the insurer with authority 
to issue insurance in certain terri- 
tory not embracing the insured prop- 
erty, was acting as its agent in pro- 
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(2) 


curing the issuance of insurance by 
another authorized agent, in doing, 
which he made material misrepre- 
sentations, is a question for the jury. 
International Paper Co. v. General 
F. Assur. Co., 263 Fed. 363. 

90. Georgia Home Ins. Co. v. Ben- 
nett, 134 Ark. 52, 203 SW 279; Maca- 
tawa Transp. Co. v. Firemen’s Fund 
Ins. Co., 179 Mich. 443, 146 NW 396; 
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Davis v. Aatna. Mut. FEF. Ins. Co., 67 
ING J pioDee oon tAmng Oz 

91. Abrahamson vy. Hartford F. 
Ins. :Co.,.181 Il, As -264;> Bireman’s 


Fund Ins. v. Kelley, (Ky.) 116 SW 
790; Davis v. Attna Mut. F. Ins. Co., 
Gia Na He 335, -39) A902. 


92.° Gragg v. Home Ins. Co., 139 
Ky. 472, 107 SW 321, 32 KyL 988. 
{a] TIllustration.—W here, in a 


suit by an assignee on a policy trans- 
ferred to him with the consent of 
defendant’s agent, the defense is 
that the agency was revoked before 
the transfer, the question whether 
plaintiff had such information ef the 
revocation as would be sufficient to 
give a person of ordinary prudence 
notice that the agency had termi- 
nated is for the jury under proper 
instructions. Gragg v. Home Ins. 
Co., 139 Ky. 472, 107 SW 321, 32 KyL 
988. 

93. U. S.—Thuringia Ins. Co. v. 
Goldsmith, 132 Fed. 456, 65 CCA 677. 

Ala.—Schloss v. Westchester F. 
Ins) Cos) 141) Ada. 566, 87) S.70157 109 
AmSR 58; Robinson v. Avtna Ins. Co., 
128 Ala. 477, 30 S 665; Syndicate Ins. 
Co. v. Catchings, 104 Ala. 176,16 S 
46; National Union F. Ins. Co. v. 
O’Rear, 16 Ala. A. 593, 80 S 167., 

Ark.—Stubblefield v. Planters’ F. 
Ins. Co., 150 SW 120; Queen of Ar- 
kansas Ins. Co. v. Cooper-Cryer Co., 
81 Ark. 160, 98 SW _ 694. 

Conn.—Hough v. City F. Ins. Co., 
29 Conn. 10, 76 AmD 581. 

Md.——American, bs. dns.) Co. | Vv. 
Brooks, 838 Md. 22, 34 A 373. 

Mo.—Bolan v., Philadelphia Fire 
Assoc., 58 Mo. A. 225. 

Nebr.—Slobodisky v: Phenix Ins. 
Co., 53 Nebr. 816, 74 NW 270. 

N. Y.—Ruggles v. American Cent. 
Ins. Co., 114 N, Y. 415, 21 NE 1000, 
11 AmSR 674. 

Or.—Hardwick v. State Ins. Co., 20 
Or. 547, 26 P 840, 23 Or. 290, 31 P 
656. : 

Pa.—Lycoming County Mut. Ins. 
Co. v. Schollenberger, 44 Pa. 259. 

S. C.—Cave v. Home Ins. Co., 57 
SiC. 13414, 3b) SE 677, 

W. Va.—Coles v. Jefferson Ins, Co., 
41 W. Va. 261, 28 SE 732. 

[a] Questions for jury.— (1) 
Whether notice of the loss of in- 
ventories, given to local agents and 
an adjuster, was notice to the com- 
pany. Robinson v. Attna Ins. Co., 
128 Ala. 477, 30 S 665. (2) Whether 
agent had authority to receive notice 
or waive breach of condition. South- 
ern States F. Ins. Co. v. Kronenberg, 
199 Ala. 164, 74 S 68. (3) Whether 
agent had authority to waive pay- 
ment of the premium in cash and 
give insured credit therefor. Slo- 
bodisky v. Phenix Ins. Co., 53 Nebr. 
816, 74 NW 270. (4) Whether broker 
was authorized to deliver a renewal 
receipt and collect the premium. 
American F. Ins. Co. v. Brooks, 83 
Md. 22, 34 A 373. (5) Whether local 
agent had authority to waive proofs 
of loss. Bolan vy. Philadelphia Fire 
Assoc., 58 Mo. A. 225; Lycoming 
County Mut. Ins. Co. v. Schollenber- 
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questions for the jury. Where, however, there is 
no evidence of such facts, or the evidence thereof is 
undisputed or of such a character that but one in- 
ference can* reasonably be drawn therefrom, the 
question should be determined by the court, and 
should not be submitted to the jury.% 


Appraisal or Arbitration. Unless 


ger, 44 Pa. 259. (6) Whether agent 
had authority to consent to a change 
in the ownership, and to an increase 
in the amount of insurance by poli- 
cies in other companies. Cave ov. 
Home: Ins; -Co,,, 57—S. €) 3477 35 (SE 


577. 

[b] General agent.— Where the 
evidence is conflicting, the question 
whether a person is a general agent 
of the insurance company is one of 
fact and not of law. Steen v. Ni- 
agara, iH. TANS.5 (CONES 9) Nine, oO DOs. 
NYWklyDig 41, 42 AmR 297 [aff 
24 Hun 139, 12 NYWklyDig 3 (aff 
61 HowPr 144)]. 

{[c] Transfer of insurance.— 
Where a clerk of:a firm of insurance 
agents, in the name of the firm and 
by indorsement on a policy insuring 
a stock of merchandise while located 
in a designated building, transferred 
the insurance to the same property 
in another location, where it was 
subsequently damaged by fire, acts 
and conversations of the agents, oc- 
curring after the fire and persuasive- 
ly tending to show that they re- 
spected the transfer and treated it 
as obligatory, were competent and 
substantial evidence on the issue 
whether the clerk had general au- 
thority from the agents to make such 
transfers, or, if not, whether this 
transfer was known to, and ap- 
proved by, them before the fire, and 
justified the submission of that issue 
to the jury. Thuringia Ins. Co. v. 
Goldsmith, 132 Fed. 456, 65 CCA 677. 

94. Georgia Home Ins. Co. v. Ben- 
nett, 134 Ark. 52, 203 SW 279; Ha- 
wards v. Sun Ins. Co., 101 Mo. A. 45, 
73 SW 886; Glasscock y. Liverpool, 
oe) Ins., (Co, (Tex... Civ. Ax) J83eS Ww 


[a] Cancellation of policy. — (1) 
Authority of an insurance agent to 
keep the property insured for the 
policyholder does not, as a matter 
of law, constitute him the holder’s 
agent to cancel the insurance with- 
out notice. Georgia Home Ins. Co. 
v. Bennett, 134 Ark. 52, 203 SW 279. 
(2) Where notice of cancellation of 
policy was given to insured’s book- 
keeper, and such ‘bookkeeper kept a 
record of insurance policies carried 
on the insured’s property, whether 
he had authority to receive notice of 
such cancellation is for the jury. 
Edwards v. Sun Ins. Co., 101 Mo. A. 
45, 73 SW 886. (3) Where defendant 
claims that the original policy had 
been canceled and a smaller policy 
substituted, whether insured’s at- 
torney had authority to accept notice 
of cancellation and substitution is) 
for the jury. Glasscock vy. Liver- 
pool, ete., Ins. Co., (Tex. Civ. A.) 188 
SW 281. (¢4) It is proper to submit 
to the jury the question whether 
the agency for insured was  suffi- 
ciently broad to include within its 
apparent scope the right to accept 
notice of cancellation which the agent 
himself gave as agent fur the in- 
surer. Georgia Home Ins. Co. v. 
Bennett, 134 Ark. 52, 203 SW 279. 

95. Security Ins. Co. v. Metté, 27 
Till. A. 824; Wilber v. Williams- 
burgh City F. Ins. Co., 122 N. Y. 439, 
25 NE 926 [rev 1 NYS 312]; St. 
Paul F. & M. Ins. Co. v. Garnier, 
(Tex. Civ. A.) 196 SW 980; Rahr v. 
Manchester F. Assur. Co., 93 Wis. 
355, 67 NW 725. 

[a] TWustration.— Where insured 
procures a broker to secure the pol- 
icy, and the insurance company is 
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there is no evidence on the question, or the evidence 
is undisputed or of such a character that but one 
inference can reasonably be drawn therefrom,%* 
questions of fact relating to appraisal or arbitra- 
tion are generally for the jury to determine,®? such 
as the question whether there was such a disagree- 
ment as to authorize an arbitration,?® whether an 
appraisal was demanded within a reasonable time °° 
or in good faith, whether an appraisal or .arbitra- 
tion had been waived,? whether an appraiser ap- 
pointed was competent to act as being disinter- 
ested,* whether the arbitration failed on account of 


one with which such broker never 
transacted business either before or 
after, and there is no- proof that the 
broker is the agent of the company 
other than the fact that the company 
delivered the policy to him, there is 
no evidence to be submitted to the 
jury on the question of the broker’s 
agency for the company. Wilber v. 
Williamsburgh City F. Ins. Co., 122 
ae Y. 439, 25 NH 926 [rev 1 NYS 

96. Eberhardt v. Federal Ins. Co., 
14 Ga. A. 340, 80 SE 856; Westen- 
haven v. German-American Ins. Co., 
113 Iowa 726, 84 NW 717; Langsner 
'v. German Alliance Ins. Co., 67 Misc. 
411, 123 NYS 144. 

[a] Demand for appraisal. — The 
substantial facts not being in dis- 
pute, the question whether an in- 
Surer demanded an appraisal in a 
reasonable time after filing of proof 
of loss is a question for the court. 
Langsner. v. German Alliance Ins. 
Co., 67 Misc. 411, 123 NYS 144. 

[b] Where an award is unam- 
biguous and in strict accordance 
with the agreement of submission, 
the court may properly direct a ver- 
dict for plaintiff for the amount 
thereof. Eberhardt v. Federal Ins. 
Co., 14 Ga. A. 340, 80 SE 856. 

97. U. S.—Hamilton v. Phcenix 
Ins. Co., 61 Fed. 379, 9 CCA 530. 

Ala.—Headley v. Aitna Ins. Co., 202 
Ala. 384, 80 S 466. 

Mass.—Eaton v. Globe, ete., F, Ins. 
Co., 227 Mass. 354, 116 NE 536. 

Mo.—Non-Royalty Shoe Co. _ v. 
Phoenix Assur. Co., 277 Mo. 399, 210 
SW 87 [mod (A.) 178 SW 246] 
(whether award procured by fraud); 
Pierce’s Loan Co. v. Netherlands, etc., 


Ins. Co., (A.) 200 SW 120; Dworkin 
v. Caledonian Ins. Co., (A.) 191 SW 
1092. 


N. Y.—Pierce v. Sun Ins. Office, 86 
Mise. 1, 147 NYS 947 [rev without 
opinion 168 App. Div. 949 mem, 153 
NYS 1138 mem]. 

R. I.—Messler v. Williamsburgh 
City EH. Ins, Co., 42 R. 2. 4607, 108 yA: 
832. 

Tex.—Security Ins. Kelly, 
(Civ. A.) 196 SW 874. 

[a] Rule applied.—Where the ap- 
praisers could not agree on an um- 
pire, and plaintiff brought suit and 
thereafter asked a new appraise- 
ment, it is a question for the jury 
whether he seasonably followed up 
his rights under the policy, and an 
instruction to find for defendant if 
no request for a new appraiser was 
made until a date when the action 
was pending is properly refused. 
Messler v. Williamsburgh City F. 
Ins. Co., 42 R. I. 460, 108 A 832. 

98. Dworkin v. Caledonian Ins. 
Co., (Mo. A.) 191 SW 1092. 

99. Hamilton v. Phcenix Ins. Co., 
61 Fed. 379, 9 CCA 530; Langsner v. 
German Alliance Ins. Co., 67 Misc. 
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411, 123 NYS 144; Springfield F. & M. 
Ins. Co. v. Hays, 57 Okl. 266, 156 P 
673, LRA1917A 1078. 


1. Langsner v. German Alliance 
. Co., 67 Mise. 411, 123 NYS 144. 
2, Ill.—Western Underwriters As- 
soc. v. Hankins, 221 Tll. 304, 77 NE 
447 [aff 122 Tll. A. 600]. 
Ind.—Providence Washington Ins. 
Co. v. Wolf, 168 Ind. 690, 702, 80 
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NE 26, 120 AmSR 395 [cit Cyc]. 

Mass.—Lamson Cons, Store-Sery. 
Coijve Priudentiala mh. ans) Co;) L701 
Mass. 433, 50 NE 943. 

Mo.—Gragg v. Northwestern Nat. 
Ins.. Co., 140 Mo. A. 685, 126 SW 
766; Ball v. Royal Ins. Co., 129 Mo. 
A. 34, 107 SW 1097. 

N. Y.—Chainlers Cycle Mfg. Co. v. 
Security Ins. Co., 52 App. Div. 104, 
635, 64 NYS 1060, 65 NYS 1129 [aff 
169 N. Y. 304, 62 NE 392]; Langsner 
v. German Alliance Ins. Co., 67 Misc. 
411, 123 NYS 144; McManus v. West- 
ern Assur. Co., 22 Misc, 269, 48 NYS 
820 [aff 438 App. Div. 550 mem, 60 
NYS 1143 mem (aff 167 N. Y. 602 
mem, 60 NE 1115 mem)]; Robertson 
v. New Hampshire Ins. Co., 16 NYS 
842 [aff 1837 N. Y. 5380.mem, 33 NE 


336 mem]. 

R. I.—Rimmer vy. Aachen, ete. F. 
Ins, \Co:,, 82) Ay 1060. 

[a] It is a question for the jury 


(1) whether a delay or a failure to 
demand an appraisal, or to proceed 
with the same in a reasonable time, 
if agreed on, constitutes a waiver. 
Providence Washington Ins. Co. v. 
Wolf, 168 Ind. 690, 702, 80 NE 26, 
120 AmSR 395 [cit Cyc]; Lamson 
Cons. Store-Serv. Co. v. Prudential 
Mee insse Cotes ta. wMlass.2743'3, 12505 NE 
943; McManus v. Western Assur. Co,, 
22 Misc. 269, 48 NYS 820 [aff 43 
App. Div. 550, 60 NYS 1143 (aff 167 
N. Y. 602 mem, 60 NH 1115 mem)]; 
Langsner v. German Alliance Ins. 
Co., 67 Mise. 411, 123 NYS 144. (2) 
Where the insurer wrote insured 
that it did not admit a liability on 
the policy, but reserved the ques- 
tion for further information, and 
it made two demands for informa- 
tion concerning the loss, which in- 
sured furnished, and he then wrote 
the insurer demanding payment, and 
to this the insurer did not reply, 
and subsequently denied any liability 
on the policy, the question whether 
insurer had waived a condition in the 
policy requiring a loss to be arbi- 
trated was for the jury. Lamson 
Cons. Store-Serv. Co. v. Prudential 
F. Ins. Co., 171 Mass. 433, 50 NH 943. 
(3) Where a judgment in an action 
on a fire policy is reversed because 
no demand for arbitration was made 
as provided by the policy, and soon 
after the reversal plaintiff requests 
the selection of arbitrators, but the 
company does not act on the request, 
and afterward plaintiff writes a let- 
ter to the company asking for arbi- 
tration, which is also ignored, there 
is sufficient evidence of waiver of 
the policy provision to go to_the 
jury. Gragg v. Northwestern Nat. 
Ins. Co., 140 Mo. A. 685, 126 SW 766. 

3. Eaton v. Globe, ete, F. Ins. 
Co., 227 Mass. 354, 116° NE 536; 
Pierce v. Sun Ins. Office, 86 Misc. 1, 
147 NYS 947 [rev without opinion 
168 App. Div. 949 mem, 153 NYS 
1138 mem]; Meyerson v. Hartford F. 
Ins, Co., 17 Misc. 121, 30 NYS 329 
{aff 16 Misc. 286, 388 NYS 112]; Del- 
aware Underwriters, etc., Ins. Co. vy. 
Brock, 109 Tex. 425, 211 SW 779. 

4. Ind. — Providence Washington 
Ins. Co. v. Wolf, 168 Ind. 690, 702, 
80 NE 26, 120 AmSR 395 [cit Cyc]. 

Iowa. — Westenhaver v. German- 
American Ins. Co., 113 Iowa 726, 84 
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the fault of either party, and whether the paper 
signed by the arbitrators was completed and deliv- 
ered as their award.® 


Conditions and Warranties. The 


reasonableness® or materiality’ of a condition or 
warranty contained in a fire insurance policy is a 
question of law for the court and should not be 
submitted to the jury. But where the evidence is 
doubtful or conflicting, it is for the jury to deter- 
mine questions of fact concerning conditions and 
warranties and the performance or breach thereof,’ 
such as whether the premises were vacant or un- 


NW 717. 
Kan. — Lancashire INS ei Coy Suave 
Murphy, 10 Kan. A. 251, 62 P 729. 
Mo.—Fowble v. Phcenix Ins. Co., 
106 Mo. A, 527, 81 SW 485; Carp v. 


Queen Ins. Co., 104 Mo. A. 502, 79 
SW 757. 

N. Y.—Uhrig v. Williamsburgh 
City Sia gins eCos vl0ds MNemiya noGen ee 


NE 745, 23 NYWklyDig 172 [aff 18 
NYWklyDig 407]; Rademacher v. 
Greenwich Ins. Co., 75 Hun 83, 27 
NYS 155; Meyerson v. Hartford F. 
Ins; Cone eMisces A214539 . NYS wey 

Tex.—Delaware Underwriters, etc., 
Ins. Co. v. Brock, 109 Tex. 425, 211 
SW 779. . 

[a] Whether both parties endeav- 
ored to prevent an appraisal, so that 
the provision of the policy making 
an appraisal a condition precedent 
to an action ceased to have force, 1s 
a question for the jury, where the 
correspondence between the apprais- 
er appointed by insured aud the one 
appointed by insurer, resulting in 
failure to appoint a third, shows 
that one was unwilling that the‘third 
arbitrator should be selected from 
the neighborhood of the fire, while 
the other insisted that he should be 
so selected. Carp v. National Assur, 
Cost GMO, WA.) 99) SW Vie zios 

5. Herndon v. Imperial F. 
Co., 110, N.C. .279,, 14-SH 742, 

6. Rundell v. Anchor F. Ins. Co.,, 
(Iowa) 101 NW 517; Morrow vy. 
Waterloo County Mut. F. Ins. Co., 39 
Uke Cay@y eB. 4405 

7. Scottish Union, etc., Ins. Co. 
v. Stubbs, 98 Ga. 754, 27 SE 180; 
Payson v. Equitable F. Ins. Co., 38 
N. B. 436. Compare National F. 
Ins), 1Coxv tevennCarter,-  Ciex. (CivarsA.) 
199 SW 507 (under a statute pro- 
viding that false statements in con- 
tracts of insurance will not con- 
stitute a defense unless material, 
and a provision in a policy that it 
will be void if insured is not the sole 
and unconditional owner, it is a ques- 
tion of fact for the court, sitting 
without a jury, whether such pro- 
vision was material, where insured 
was only a mortgagee). 

8. U. S.—Port Blakely Mill Co. v. 
Royal Ins. Co., 186 Fed. 716, 108 CCA 
586. 

Ark.—Queen of Arkansas Ins. Co. 
v. Malone, 111 Ark. 229, 163 SW 771; 
Capital F. Ins. Co. v. Kaufman, 91 
Ark, 310, 121 SW 289; Merchants’ F. 
Ins. Co. v. McAdams, 88 Ark. 550, 
115 SW 175; Yates v. Thomason, 83 
Ark. 126, 102 SW 1112; Western As- 
sur Co. v. Altheimer, 58 Ark. 565, 
25 SW 1067. 

Ga.—A®tna Ins. Co. v. Johnson, 127 
Ga. 491, 56 SE 643, 9 LRANS 667, 
9 AnnCas 461; Liverpool, etc., Ins. 
Co. v. Morris, 84 Ga. 759, 11.SE 895. 

Iowa.—Martin v. Fidelity Ins. Co., 
119 Iowa 570, 983 NW 562; Sowers v. 
Mutual F. Ins. Co., 113 Iowa 551, 85 
NW 763; Russell v. Fidelity F. Ins. 
Co., 84 Iowa 93, 50 NW 546. 

Kan.—Lovett v. Hartford Nat. F. 
Inss Go... 99. Kan..759, 162, P1162: 

ye—— Str oe Ul Hees NU nS C Onn. 
Kendle, 163 Ky. 146, 173 SW 378, 165 
Ky. 122, 176 SW 368; North British, 
ete., Ins. Co. v. Robertson, 134 Ky. 
529, 121 SW 630. 

Mass.—Eaton v. Globe, etc., F, Ins. 
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occupied at the time of the fire within the meaning 
of the policy,® whether the keeping of certain ar- 
ticles on the premises constituted a violation of the 


Co., 227 Mass. 354, 116 NE 536. 
Mich.—Zeitler v. Concordia F. Ins. 
Co., 169 Mich. 555, 185 NW 332. 
Mo.—Baker v. Phceenix Ins. Co., 
(A.) 221 SW 761; Tiffany v. Queen 
Ins. Co., 199 Mo. A. 36, 200 SW 728; 
Dubinsky v. Hartford F. Ins. Co., 
(A.) 196 SW 1045; Kellogg v. Ger- 
man-American Ins. Co., 133 Mo. A. 
391, 113 SW 663; Howerton v. Iowa 
state Ins. Co., 105 Mo. A. 575, 80 SW 


Nebr.—Slobodisky v. Phenix Ins. 
Co., 53 Nebr. 816, 74 NW 270. 

N. Y.—Rosenstein v. Traders’ Ins. 
Co., 102 App. Div. 147, 92 NYS 326; 
Robinson v. Sun Ins. Office, 90 Misc. 
390, 152 NYS 1022. 

N. C.—Richardson v. Insurance Co. 
of North America, 136 N. C. 314, 48 
SE 733; Nelson v. Atlanta Home Ins. 
@o.,5120 Nz '©:°.302, 27 “SH (38. 

Okl.—Scottish Union, ete., Ins. Co. 
v. Moore Mill, etc., Co., 43 Okl. 370, 
143" PLZ: 

Pa.—Lebanon County v. Franklin 
Hin S56 CO. 5237 - Pal 7360; 85 Ar 419, 
44 LRANS 148, AnnCasi914B 130; 
Rosenberg vy. Fireman’s Fund Ins. 
Co., ‘209 Pa. 336, 58 A 671; Landes v. 
Safety Mut. F. Ins. Co., 190 Pa. 536, 
42 A 961. 

S. C.—MeMillan v. Insurance Co. 
of North America, 78 S, C. 433, 58 SE 
1020, 1135; Madden v. Phenix Ins. 
Co.,.70 S. C. 295, 49 SE 855; Mont- 
gomery v. Delaware Ins. Co., 67 S. 
C. 399, 45 SE 934; Shute v. Manches- 
ter F. Assur. Co., 58 S. C. 186, 36 SE 
541. 

Tex.—Kemendo v. Western Assur. 
Co., (Civ... A.) 57 SW. 293. [rev on 
other grounds 94 Tex. 367, 60 SW 
661]; Goddard v. East Texas F. Ins. 


Co., 67 Tex. 69, 1 SW 906, 60 AmR 
1; Westchester F. Ins. Co. v. Mc- 
Minn, (Civ. A.) 198 SW 638; Liver- 


pool, ete., Ins. Co. v. Jones, (Civ. A.) 
197 SW 736; Alamo F. Ins. Co. v. 
Davis, 25 Tex. Civ.- A. 342, 60 SW 
802; Manchester F. Ins. Co. v. Sim- 
mons, 12 Tex. Civ. A. 607, 35 SW 722. 

Vt.— Webster v. State Mut. F. Ins. 
Coy sly Vito Ole A old. 

{a] Tlustrations.—It is ordinarily 
a question for the jury under the 
evidence as to: (1) Whether the 
iron-safe clause in a policy has been 
sufficiently complied with. Capital 
F. Ins. Co. v. Kaufman, 91 Ark. 310, 
121 SW 289; Yates v. Thomason, 83 
Ark. 126, 102 SW 1112; Western As- 
sur. Co. v. Altheimer, 58 Ark. 565, 
25 SW 1067; Astna Ins. Co. v. John- 
son, 127 Ga. 491, 56 SE 643, 9 LRANS 
667, 9 AnnCas 461; Baker v. Phenix 
Ins. Co., (Mo. A.) 221 SW 761; Hanna 
v. Orient Ins. Co., 109 Mo. A. 152, 82 
SW 1115; McMillan v. Insurance Co. 
of North America, 78 S. C. 433, 58 SE 
1020, 1135; Madden v. Phceenix Ins. 
Co., 70 S. C. 295, 49 SE 855; Kemendo 
v. Western Assur. Co., (Civ. A.) 57 
SW 293 [rev on other grounds 94 
Tex. 367, 60 SW 661]; German Ins. 
Co. v. Pearlstone, 18 Tex. Civ. A. 706, 
45 SW 832. (2) Whether insured 
substantially complied with a clause 
requiring them to keep books to show 
the state of their business. McMil- 
lan v. Insurance Co. of North Amer- 
ica, 78 S. C. 483, 58 SE 1020, 1135. 
(3) Whether a cashbook was deliv- 
ered to the adjuster, as required by 
the policy, or was destroyed by fire. 
McMillan v. Insurance Co. of North 
America, supra. (4) Whether the 
policy was avoided by other insur- 
ance, Dubinsky v. Hartford F. Ins. 
Co., (Mo. A.) 196 SW 1045. (5) 
Whether policies constituting addi- 
tional insurance were issued with- 
out the request of insured and by 
mistake, notwithstanding his accept- 
ance thereof and payment of pre- 


108 Minn. 127, 
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miums. North British, ete., Ins. Co. 
eae ca 134 Ky. 529, 121 SW 
[b] Change in interest or title.— 


(1) Forfeiture of a policy by a change 
in interest, title, or possession is a 
mixed question of law and fact. Zeit- 
ler -v... Concordia si. Ins: :Co.,.) 169 
Mich. 555, 135 NW 332. (2) Where 
insured conveyed the property to his 
son without the insurer’s consent, 
and insured and his son testify that 
there was no change of ownership 
or possession under the transfer, 
whether the presumption of delivery 
and transfer created by the record- 
ing of the deed is overcome by their 
testimony is a question for the jury. 
Rosenstein v. Traders’ Ins. Co., 102 
App. ,Div. 147; 92 NYS 326. (3) 
Where a verbal sale of goods was 
made, the buyer paid a portion of the 
price, and an inventory was being 
taken, but there was an understand- 
ing that a settlement was to be 
made when the inventory was com- 
pleted, and that the seller was to 
take a mortgage for the remainder 
of the stock, the question whether 
the title passed and the sale was 
completed, within a clause provid- 
ing for a forfeiture in case of a 
change in title should be submitted 
to the jury. Richardson v. Insurance 
Co. of North America, 136 N. C. 314, 
48 SE 733. 

[c] Notice of change of title.— 
What is a reasonable time for a 
mortgagee to give notice of any 
change in title under a mortgage 
clause requiring such notice is for 
the jury. Knights of Joseph Bldg., 
etc., Assoc. v. Mechanics’ F. Ins. Co., 
66 Pa. Super. 90. 

[ad] Repairs to building.—Where 
a provision that the working of car- 
penters, ete., in building or repair- 
ing the premises without permission 
of the insurer will avoid the policy, 
does not apply to repairs necessary 
for the preservation of the property; 
the necessity of repairs is a question 
for the jury. Lebanon County v. 
Franklin F. Ins. Co., 237 Pa. 360, 85 
A 419, 44 LRANS 148, AnnCas1914B 
130. 

9. U. S.—Scottish Union, etc., Ins. 
Co. v. Encampment Smelting Co., 166 
Fed. 231, 92 CCA 139. 

Ill.—Home Ins. Co. vy. Mendenhall, 
164 Ill. 458, 45 NE 1078, 36 LRA 374; 
Schuermann v. Dwelling-House Ins. 
Co., 161 Ill. 487, 48 NE 1093, 52 AmSR 
377 [aff 57 Ill. A. 200]; Phoenix ‘Ins; 
Co. v. Tucker, 92 Ill. 64, 34 AmR 
106; Gash v. Home Ins. Co., 153 Ill. 
As" 31 


lowa.—Cone v. Century F. Ins. Co., 
139 Iowa 205, 117 NW 307. . 

Kan.—Robinson vy. Mennonite Mut. 
F. Ins, Co., 91 Kan. 850; 139 BP 420; 
Home Ins. Co. v. Wood, 47 Kan, 521, 
287 PH16T. 

Me.—Percival v. Maine M. M. 
Co., 33 Me. 242. 

Mich.—Maas v. Anchor F. Ins. Co., 
148 Mich. 432, 111 NW 1044. 

Minn.—Roach v. A®tna Ins.. Co., 
121 NW 613. 

Mo.—Patterson v. American 
Co., (A.) 186 SW 552. 

Nebr.—Slobodisky v. Phenix 
Co., 53 Nebr. 816, 74 NW 270. 

N. H.—Stone v. Granite State F. 
Ins. Co., 69 N. H. 438, 45 A 235. 

N. J.—Hampton v. Hartford F. Ins. 
Co., 65 N. J. L. 265, 47 A 4383, 52 
LRA 344. 

N. Y.— Woodruff v. Imperial F. Ins. 


Ins. 


Ins. 


Ins, 


Coss 83. Nee Va 133 j0nV anderhoef yy 
Agricultural Ins. Co. 46 Hun 328; 
Wait v. Agricultural Ins. Co.. 13 


Hun 371; Appleby v. Firemen’s Fund 
Ins. Co., 45 Barb. 454; Grant v. How- 
ard Ins. Co., 5 Hill 10. 
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policy,1° whether insurer had notice or knowledge 
of facts constituting a breach of the policy,!! or 
whether there was a waiver of a condition or war- 


N. D.—Horswill v. North Dakota 
Mut. F. Ins. Co., 178 NW 798. 

Oh.—Moody v. Amazon Ins. Co., 52 
Oh. St. 12, 38 NE 1011, 49 AmSR 699, 
26 LRA 313. : 

Pa.—Fire Assoc. v. Gilmer, 3 Walk. 
234; Enyeart v. Farmers’ F. Ins. Co., 
65 Pa. Super. 425; Yost v. Anchor F. 
Ins. Co., 38 Pa. Super. 594. 

Tex.—Western Assur. Co. v. Busch, 
(Civ. A.) 203 SW 460. 

{a] Rule applied.—Where, within 
a few days after the policy was is- 
sued, the house was occupied as a 
dwelling, and subsequently there was 
a change of tenants, and it does not 
appear but that the’ new tenants 
went in as soon as the old went out, 
and no loss then occurred, it cannot 
be ruled as a matter of law that the 
change was a breach of a condition 
requiring notice of and a_ special 
agreement indorsed on the policy in 
case the building should become vac- 
ant7and unoccupied. Woodruff v. 
Imperial F. Ins. Co., 83 N. Y. 138. 

[b] Although there is not much 
direct conflict in the evidence as to 
the vacancy, the inferences to be 
drawn from the undisputed facts and 
the credibility of the witnesses are 
for the jury. Roach v. Atna Ins. 
Co., 108 Minn. 127, 121 NW 613. 

[c] Where the occupant was tem- 
porarily absent, the question whether 
the property was “vacant by the re- 
moval” of the occupant, within a 
condition in the policy, is, for the 
jury. Stone v. Granite State. F. Ins. 
€o0.3'69, Ni “Ha438, (45) Asv2353 

{d] Occupancy of church.— 
Whether a Shurch building was oc- 
ecupied by a congregation is for-the 
determination of the jury, where the 
evidence is conflicting. Hampton v. 
Hartford F. Ins. Co., 65 N. J. L. 265, 
47 A 433, 52 LRA 344. 

{e] Vacancy during winter months. 
—Where the policy on a summer 
hotel incorporates in it the clause, 
“Permission granted to remain un- 
occupied during winter months, it 
being understood, however, that when 
so unoccupied, a competent person 
shall be in charge,” and the hotel 
was closed on September 1, after 
which time it was occupied by a 
competent watchman or caretaker 
until a fire destroyed it on Septem- 
ber 29, it is for the jury to say 
whether the fire occurred during a 
winter month. Yost v. Anchor F. 
Ins. Co., 38 Pa. Super. 594. 

10. Ga.—Powell v. Commonwealth 
Ins. Co., 3 Ga. A. 436, 60 SE 120 
(fireworks). 

Iowa.—Garretson v. Merchants’, 
etc., Ins. Co., 92 Iowa 293, 60 NE 540. 

N. C.—wWillis: v. Germania, ete. F. 
Ins. Companies, 79 N. C. 285. 

Pa.—Fire Assoc. v. Gilmer, 3 Walk. 
234, 

Tenn.—People’s Ins. Co. v. Kuhn, 
12 Heisk. §15. 

Vt.—Carrigan v. Lycoming F., 
Co; 53° Vt.) 418; 38 AmR= 687; 

Increase of hazard see infra § 

11. Ala.—Robinson v. AXtna Ins. 
Co., 128 Ala. 477, 30 S 665. 

Ark.—Queen of Arkansas Ins. Co. 
v. Laster, 108 Ark. 261,,156 SW 848. 

Iowa.—Martin v. Fidelity lis. Co., 
119 Iowa 570, 93 NW 562. 

Minn.—Magoun v. Fireman’s Fund 
Tns. Co., 86 Minn. 486, 91 NW 5, 91 
AmSR 370. 5 

Mo.—Patterson v. American Ins. 
Co.. 174 Mo. A. 37, 160 SW 59. 

N. Y.—Short v. Home Ins. Co., 90 
N. Y. 16, 48 AmR 1388. 

Pa.—Bowman v. Mutual F. Ins. 
Co., 203 Pa. 150, 52 A 87; Wilson v. 
Montgomery County Mut. F. Ins. Co., 
174 Pa. 554, 34 A 122. 

Wis.—Bruger v. Princeton, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ranty or of a forfeiture arising 
thereof.!? 


Mut. F. Ins. Co., 129 Wis. 281,° 109 
NW 95. 
[a] It is ordinarily a question 


for the jury: (1) Whether notice to 
the local agents and the adjuster of 
the loss of inventories was notice to 
the company. Robinson vy. Attna 
Ins. Co., 128 Ala. 477, 30 S 665. (2) 
Whether, prior to the delivery of de- 
fendant’s policy, payable to the mort- 
‘gagee, the mortgagee’S agent in- 
formed an agent of the company 
that .the mortgagee had previously 
taken out a policy to secure his in- 
terest in the premises. Magoun v. 
Fireman’s Fund Ins. Co., 86 Minn. 
486, 91 NW 5, 91 AmSR 370. (3) 
Whether the insurance agent, at the 
time of the application for insurance, 
was informed of encumbrances. 
Queen of Arkansas Ins. Co. v. Las- 
ter, 108 Ark. 261, 156 SW 848. 

12. U. S.—Gunther v. Liverpool, 
etc., Ins. Co., 85 Fed. 846. 

Ala.—Pennsylvania F. Ins. Co. v. 
Draper, 187 Ala. 103, 65 S 923; Rob- 
inson v. Atna Ins. Co., 128 Ala. 477, 
30 S 665; National Union F. Ins. Co. 
We OeRear.. 16. Ala.--Ac 593e80" SUNG. 

Ark. — Milwaukee Mechanics’ Ins. 
Co. v. Fuquay, 120 Ark. 330, 179 SW 
497; Queen of Arkansas Ins. Co. v. 
Dumas, 168 SW ‘561; Lord y. Des 
Moines F. Ins. Co., 99 Ark. 476, 138 
SW 1008. 

Ga.—A®tna Ins. Co. v. Johnson, 127 
Ga. 491, 56 SE 643, 9 LRANS 667, 9 
AnnCas 461; Hartford F. Ins. Co. v. 
Amos, 98 Ga. 533, 25 SE 575. 

Ill.—Cox v. American Ins. Co., 184 


TV Ace e419 
lowa.—Petroff v. Equity F. Ins. 
Co., 183 Iowa 906, 167 NW 660; 


Farmers’ Mercantile Co. v. Farmers’ 
Ins. Co., 161 Iowa 5, 141 NW 447; 
Lutz v. Anchor F. Ins. Co., 120 Iowa 
136, 94 NW 274, 98 AmSR 349; Mar- 
tin v. Fidelity Ins. Co., 119 Iowa 570, 
93 NW 562. 

Ky.—People’s Nat. F. Ins. Co. v. 
Jackson, 155 Ky. 150, 150 SW 688; 
Northwestern Nat. Ins. Co. v. Avant, 
132 Ky. 106, 116 SW 274. 

Me. — Bilodeau v. Narragansett 
Mut. F. Ins. Co., 116 Me. 355, 102 A 
42, 

Mass.—Eaton v. Globe, ete., F. Ins. 
Co., 227 Mass. 354, 116 NE 536. 

Mich.—Wilson v. Farmers’ Mut. F. 
Ins. Co., 156 Mich. 545, 121 NW 284; 
Power v. Monitor Ins. Co., 121 Mich. 
364, 80 NW 111; Walter v. Mutual 
City, ete., F. Ins. Co., 120 Mich. 35, 
78 NW 1011; Cobbs v. Philadelphia 
F. Assoc., 68 Mich. 465, 36 NW 788. 

Mo.—Shook vy. Retail Hardware 
Mut. F. Ins. Co., 154 Mo. A. 394, 134 
SW 589; Ball v. Royal Ins. Co., 129 
Mo. A. 34, 107 SW 1097; Dahlberg v. 
St. Louis Mut. F. & M. Ins. Co., 9 
Mo. A. 584 mem. ; 

‘'N. Y.—Walker v. Phoenix Ins. Co., 
156 N. Y. 628, 51% NE 392 [rev 89 
Hun 333, 35 NYS 374]; Underwood 
v. Farmers’ Joint Stock Ins., 57 N. 
Y. 500, 48 HowPr 367. 

N. C.—Moore v. General Acc., etc., 
Assur. Corp., 173 N. C. 532, 92 SE 
362. : 

N. D.—Beauchamp v. Retail Mer- 
chants’ Assoc., 38 N. D. 483, 165 NW 
545. 

Okl.—Western Reciprocal Under- 
writers’ Exch. v. Coon, 38 Okl. 453, 
134 P 22; Gish v. Insurance Co. of 
North America, 16 Okl. 59, 87 P 869, 
13 LRANS 826. 

Pa.—Fritz v. British America As- 
sur. Co., 208 Pa. 268, 57 A 573; Bow- 
man v. Mutual F. Ins. Co., 203 Pa, 
150, 52 A 87; Barley v. Hummels- 
town Mut. F. Ins. Co., 178 Pa. 631, 

195. 
Bae eeorter v. Dixie F. Ins. Co., 
107 S. C.-393, 98 SE 141; Etheredge v- 
ZBtna Ins. Co., 102 S. C. 313, 86 SE 


Where, however, there is no evidence on 
such a question, or it is insufficient to be submitted 
to the jury, or is undisputed, or of such a character 
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from a breach 


687; Montgomery y. Delaware Ins. 
Co., 67 S. C. 399, 45 SE 934; Shute v. 
Manchester F. Assur. Co., 58 S. C. 
186, 36 SE 541; Norris v. Hartford! 
Wns Contd Ss. C.23580 36> SH 572. 
Cave v. Home Ins. Co., 57 S. GC. 347, 
35 SE 577; Montgomery v. Delaware 
INBaCOnvoo Ser Loko SHY Te, 

Tex.—Ginners’ Mut. Underwriters’ 
Assoc. v. Fisher, (Civ. A.) 222 SW 
285; Liverpool, ete, Ins.° Co. v. 
Baker, (Civ. A.) 198 SW 632; Me- 
chanics’, etc., Ins. Co. v. Dalton, (Civ. 
A.) 189 SW 771; Reliance Ins. Co. v. 
Dalton, (Civ. A.) 178 SW 966, 180 SW 
668; American Cent. Ins. Co. v. Chan- 
ceyzu 60), Tex. \Civ. A. 61, (127 SW! 577; 
Couch v. Home Protective F. Ins. 
Co., 32 Tex. Civ. A. 44, 73 SW 1077. 

Utah.—De Michele v. London, etce., 
F. Ins. Co., 40 Utah 312, 120 P 846, 
AnnCas1914D 1076. 

Wash.—Ramat v. California Ins. 
Co., 95 Wash. 571, 164 P 219, 

Wis.—McFetridge v. Phenix Ins. 
Co., 84 Wis. 200, 54 NW 326. 

{a] MTllustrations.—It is a question 
for the jury: (1) Whether there was 
a waiver of the ironsafe clause. 
Shook .v. Retail Hardware Mut. F. 
Ins. Co., 154 Mo. A. 394, 134 SW 589; 
Gish v. Insurance Co. of North Amer- 
ica, 16 Okl. 59, 87 P 869, 13 LRANS 
826. (2) Whether the insurance ad- 
juster, with knowledge of breaches 
of the iron-safe clause, and after an 
investigation, promised to pay, there- 
by waiving the breaches. Pennsyl- 
vania F.. Ins. Co. v. Draper, 187 Ala. 
103, 65 S 923. (8) Whether the ad- 
juster waived a ‘forfeiture because 
of oil being kept on the premises in 
greater quantity than permitted, 
where there was evidence that he, 
having a list of the articles kept in 
the house, directed insured to send 
estimates of the cost of rebuilding. 
Milwaukee Mechanics’ Ins. Co. v. 
Fuquay, 120 Ark. 330, 179 SW 497. 
(4) Whether the adjuster waived 
strict compliance with a requirement 
that the damaged and undamaged 
goods be forthwith separated, or 
waived the forfeiture because of 
sales before his arrival. Farmers’ 
Mercantile Co. v. Farmers’ Ins. Co., 
161 Iowa 5, 141 NW 447. 

{b] Other insurance.—(1) Whether 
the agent 0 the insurer as- 
sented to additional insurance is for 
the jury. Northwestern Nat. Ins. 
Co. v. Avant, 132 Ky. 106, 116 SW 
274, (2) Whether the provision 
against additional insurance, unless 
approved by the insurance company 
and indorsed on the _ policy, was 
waived is for the jury where in- 
sured’s testimony, contradicted by 
the company, is that his policy was 
in possession of the company’s sec- 
retary at its office, that he told the 
secretary of the additional insurance, 
and he replied ‘‘all right,” and that 
assessments were thereafter made 
on the policy. Bowman v. Mutual 
EF. Ins. Co., 203 Pa. 150, 52 A: 87. 
(3) Whether insurer, by failing to 
object when informed that insured 
had procured other insurance, or by 
requesting proofs of loss and per- 
mitting insured to incur expense In 
obtaining them, waived a require- 
ment that other insurance must be 
indorsed on the policy, is properly 
submitted to the jury. Walter v. 
Mutual City, ete, F. Ins. Co., 120 
Mich. 35, 78 NW 1011. 

{c] Prepayment of premium.— 
Whether an unconditional delivery of 
a policy is a waiver of prepayment 
of the premium is a question for 
the jury. De Michele v. London, etc., 
F, Ins. Co., 40 Utah 312, 120 P 846, 
AnnCasi1914D 1076. ‘ 

13. U. S.—Home Ins. Co. v. Wil- 
liams, 237 Fed. 171, 150 CCA 317 
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that but one inference can reasonably be drawn 
therefrom, it is for the court to determine whether 
there has been a violation of a condition or war- 
ranty,!® or whether there has been a waiver of a 


(Giron-safe clause). 

Ala.—Pope v. Glenn Falls Ins. Co., 
1386 Ala. 670, 34 S 29. 

Cal.—Rankin v. Amazon Ins. Co., 
89 Cal. 203, 26 P 872, 23 AmSR 460. 

Ga.—Buchman v. Insurance Co. of 
North America, 134 Ga. 506, 68 SE 
71; Alberts v. Insurance Co: of 
North America, 117 Ga. 854, 45 SB 
282; Powell v. Commonwealth Ins. 
Corner Gay Aan 436; 60 (Sk) 120: 

Ill. — Schuermann  v. Dwelling- 
House Ins. Co., 161 Ill. 437, 43 NE 
10938, 52 AmSR 377. 

Kkan.—Cloud County Bank v. Ger- 
ee Ins. Co., 6 Kan. A. 219,49 P 

Ky.—Robinson y. Adtna Ins. Co., 
38 SW 693, 18 KyL 865. 

Mass.—Kimball v. Howard F. Ins. 
Co., 8 Gray 33. ; 

Mich.—Cronin y. Philadelphia Fire 
Assoc., 127 Mich. 612, 86 NW 1028; 
Richards vy. Continental Ins. Co., 83 
Mich. 508, 47 NW‘350, 21 AmSR 611. 

Mo.—Dolan v. Missouri Town'Mut. 
F. Ins. Co., 88 Mo. A. 666; Baxter v. 
State Ins. Co., 65 Mo. A. 255; La 
Force v. Williams City F. Ins. Co., 
43 Mo. A. 518; St. Louis Gaslight 
Co. v. American F. Ins. Co., 33 Mo. 
A. 348. 

N. J.—Hartshorne v. Agricultural 
InsixCo., 5OGN. Jit rd 2%, 14 Aoee 

N. Y.—Robbins v. Springfield F. & 
M... Ins. :Co., .149. N.Y. 340 ted) ING 
159 [aff 79, Hun 117, 29 NYS 5187; 
Halpin v. Attna F. Ins. Co., 120 N. 
Y. 70, 23 NE 988 [rev 10 NYSt 344]; 
Mack v. Rochester German Ins. Co., 
106 N. Y. 560, 13 NE 343, 27 NY Wkly 
Dig 166 [rev 35 Hun 75]; Appleby 
ValAstor), Bifins: \©o.;4b4 WIN. Ysa 253)s 
Huntley v. Providence Washington 
Ins. Co., 77 App. Div. 196, 70 NYS 35. 

N. D.—Beauchamp v. Retail Mer- 
chants, Assoc., 38 N. D. 483, 165 NW 

Oh.—Cheever v. Union Cent. L. 
Ins. Co., 8 Oh. Dec. (Reprint) 175, 
6 CineLBul 196. 

Pa.—Universal Mut. F. Ins. Co. v. 
Weiss, 106 Pa. 20; Ulysses Elgin 
Butter Co. v. Home Ins. Co., 20 Pa. 
Super. 320, 384. - 

S. C.—Spradley v. Georgia Home 
Ins. _€o., 112 S2.C.-151,.98 SH 285) 

Tex.—Western Assur. Co. v. Ke- 
mendo, 94 Tex. 367, 60 SW 661; Ger- 
man-American Ins. Co. v. Shaddix, 
(Civ. A.) 194 SW 1178; Watertown 
Agricultural Ins. Co. v. Owens, (Civ. 
A.) 132 SW 828; Philadelphia Fire 
Assoc. v. Masterson, 25 Tex. Civ. A. 
518, 61 SW 962. 

Wis.—Clute v. Clintonville Mut. F. 
Ins. Co., 144 Wis. 638, 129 NW 661, 
32 LRANS 240; Thompson v. Cale- 
donia F. Ins. Co., 92 Wis. 664, 66 NW 
801; Home Mut. Ins. Co. v. Roe, 71 
Wis. 33, 36 NW 594. 

{a] Tllustrations.— (1) Whether 
the building was vacant or unoccu- 
pied is a question for the court 
where the facts are undisputed. 
Richards v. Continental Ins. Co., 83 
Mich. 508, 47 NW 350, 21 AmSR 611. 
(2) Where there is evidence that the 
building had been unoccupied for 
three months with nothing in it dur- 
ing that time but a blanket, and no 
evidence to relieve plaintiff from the 
effect of the condition that the policy 
should be void if the building should 
become vacant or unoccupied, the 
complaint should be dismissed. 
Stapleton v. Greenwich Ins. Co., 15 
Mise. 642, 37 NYS 347. (3) Where 
plaintiff's evidence shows that there 
has not been even a substantial com- 
pliance with a condition that insured 
should keep a set of books as a rec- 
ord of business transacted, a nonsuit 
is properly granted. Buchman vy. In- 
surance Co. of North America, 134 
Ga. 506, 68 SE 71. 
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condition or warranty or of a forfeiture there- 


under.14 


[§ 770] (4) Extent of Loss. 


{b] Evidence held insufficient to 
raise jury question as to whether 
the premises insured were vacant at 
the time of the fire. Western Assur. 
Co. v. Busch, (Tex. Civ. A.) 203 SW 
460; German-American Ins. Co. v. 
Shaddix, (Tex. Civ. A.) 194 SW 1178. 

14 Cox v. American Ins. Co., 184 
Tll, A. 419; Putnam Tool Co. v. Fitch- 
“burg Mut. F. Ins. Co., 145 Mass. 265, 
13 NE 902; Towle v. Ionia, etc., Mut. 
Re ins: Co., 91 Mich. 219, 51 NW 
987; Cobbs v. Philadelphia Fire As- 
soc., 68 Mich. 465, 36 NW 788. 

153° Ghiverpool, etc.,"; Ins’ Col ~v. 
Heckman, 64 Kan. 388, 67 P 879; 
Oppenheim v. Fireman’s Fund Ins. 
Co., 119° Minn. 417, 1388 NW 777; Pop- 
pitz v. German Ins. Co., 85 Minn. 
118, 88 NW 438; Aurora v. Fireman’s 
Fund Ins. Co., 180 Mo. A. 263, 16% 
SW 357; Corbett v. Spring Garden 
Ins: Co., 40 App. Div. 628, 58 NYS 
148 [aff 167 N. Y. 596 mem, 60 NE 
1109 mem]. 

16. U. S.—Philadelphia Fire As- 
soc. v. Mechlowitz, 266 Fed. 322. 

Iowa.—Petty v. Des Moines Mut. 
F. Ins. Co., 111 Iowa 358, 82 NW 767. 

Mass.—Clark v. Ocean Ins. Co., 16 
Pick. 289. 

Mich.—Walker v. Western Under- 
writers’ Assoc., 142 Mich. 162, 105 
NW 597. 

Nebr.—British America Assur. Co. 
v. Kellner, 60 Nebr. 411, 883 NW 175. 

N. Y.—Saunders v. Agricultural 
Ins. Co:,'167 N. Y. 261, 60 NE 635 
[rev 39 App. Div. 631, 57 NYS 683]. 

Okl.—Palatine Ins. Co. v. Com- 
merce Trust Co:, 175 P 930. 

Pa.—Rosenberg v. Fireman’s Fund 
Ins. Co., 209 Pa. 536, 58 A 671; Mc- 
Sparran v. Southern Mut. F. Ins. Co., 
193 Pa. 184, 44 A 317; Palm v. Na- 
tional Ben Franklin F. Ins. Co., 43 
Pa. Co. 689. 

Tex.—Queen City Ins. Co. v. Long, 
(Civ. A.) 132 SW 82. 

Ont.—Kerr v. Hastings Mut. F. 
ts) Coivw4e UU. C2 QB. 21%; 

{a] MTlustrations. — (1) Where 
plaintiff’s testimony as to the value 
of the goods differs from the value 
as stated by him in the proof of loss, 
the truth of his explanation as to 
the discrepancy is for the jury. Mc- 
Sparran v. Southern Mut. F. Ins. Co., 
193 Pa. 184, 44 A 317. (2) Whether 
the valuation in a policy is a fair 
one or a cover for a wager should 
be left to the jury. Clark v. Ocean 
Ins. Co. 16 “Pick. CMass.)' 289. 

17. U. S.—Central Nat. F. Ins. Co. 
v. Black, 220 Fed. 8, 135 CCA 584. 

Fla.—Philadelphia Fire Assoc. v. 
Evansville Brewing Assoc., 
904, 75 S 196. 

Tll.— Birmingham F. Ins. Co. v. 
Pulver, 27 Ill. A. 17 [aff 126 DI. 329, 
18 NE 804, 9 AmSR 598]. 

Me.—Bilodeau v. Narragansett Mut. 
F. Ins. Co., 116 Me. 355, 102 A 42. 

Mass.—Brinley v. National Ins. Co., 
11 Mete. 195. 

N. Y.—Marx v. Pennsylvania F. 
Ins. Co., 32 Misc. 637, 66 NYS 481. 

Pa.—Silverman v. Safety Mut. F. 
Ins. Co., 44 Pa. Super. 618. 

Ss. C.— Berry v. Virginia State Ins. 
Co., 83 S. C. 18, 64 SE 859. 

Wis.—Bruger v. Princeton, etc., 
Mut. F. Ins. Co., 129 Wis. 281, 109 


It is usually for 
the jury to determine under the evidence the ques- 
tion whether the loss was a total or partial loss, 
.and also questions as to the value of the property 
destroyed +® and the amount of the loss.17 
rection of a verdict or a refusal to submit such an 
issue is erroneous where the evidence is doubtful or 
eonflicting,1® but where the facts are clear or un- 
disputed, such a disposition of the issue is proper.!® 
Where there is evidence of the loss, the fact that it 
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may be difficult or impossible to arrive at the exact — 


eash value of the property lost does not authorize 


| [§ 771] (5) 
The di- 


such questions, 


NW 95. 

[a] Dlustrations. — (1) Where 
plaintiff introduces evidence of the 
amount of loss sustained, and de- 
fendant introduces no evidence, the 
direction of a verdict for a less sum 
than the amount recoverable under 
the policy without a request by either 
party for such direction is erroneous. 
Marx v. Pennsylvania F. Ins. Co., 32 
Mise. 637, 66 NYS 481. (2) Where 
the only question is the amount of 
the loss, and there is sufficient evi- 
vence produced by plaintiff to show 
the extent of his loss, and this evi- 
dence is not contradicted, the case is 
for the jury. Silverman v. Safety 
Mut. F. Ins. Co., 44 Pa. Super. 618. 

[b] In estimating the loss where 
an insured building is totally de- 
stroyed by fire, there is no settled 
rule of deduction from the estimated 
cost of a new building for the differ- 
ence between the value of the new 
and the old one in analogy to the 
rule in marine insurance, but the 
jury are to decide what sum will 
be an indemnity to insured.  Brin- 
ley v. National Ins. Co., 11 Metc. 
(Mass.) 195. 

{c] Limit of recovery.—Whether 
the amount demanded in the proof 
of loss, inserted by an adjuster, oper- 
ates aS a limit of. recovery on the 
policy by virtue of an agreement of 


insured is for the jury. Berry v. 
Virginia State Ins. Co., 83 S. C. 13, 
64. SE 859. 


18. U. S.—Philadelphia Fire As- 
soc. v. Mechlowitz, 266 Fed. 322. 

Ky.—New Hampshire F. Ins. Co. v. 
Rupard, 187 Ky. 671, 220 SW 538. 

Minn.—Poppitz v. German Ins. Co., 
85 Minn. 118, 88 NW 438. 

N. Y.—Marx v. Pennsylvania F. 
Ins. Co., 32 Misc.* 637, 66 NYS 481. 

Okl.— Palatine Ins. Co. v. Com- 
merce Tnusti Cos, 176 ¥P930: 

Wash.—Osborne v. Phoenix Ins. 
Co.) 90) Washi.387)) 15¢6eR 5. 

{a] TIlustrations.—(1) The direc- 
tion of a verdict for plaintiff on the 
ground that he had suffered a total 
loss of his building is erroneous, 
where witnesses for defendant state 
that the walls of the building left 
standing after the fire were in good 
condition for rebuilding and could 
have been utilized for that purpose. 
Poppitz v. German Ins. Co., 85 Minn. 
118, 88 NW 438. (2) In an action de- 
fended on the ground that part of 
the loss was oaused by an explosion 
a motion to direct a verdict for 
plaintiff for the amount of damages 
admitted by defendants is properly 
denied, where the evidence is con- 
tradictory as to the amount of dam- 
ages caused by fire. New Hamp- 
shire F. Ins. Co. v. Rupard, 187 Ky. 
671, 220 SW. 538. 

19. Globe, etc., Ins. Co. v. Prairie 
Oil, ete., Co., 248 Fed. 452, 160 CCA 
462; American Cent. Ins. Co. v. Noe, 
75 Ark. 406, 88 SW 572; Ohage v. 
Union Ins. Co., 82 Minn. 426, 85 NW 
212; Todd v. New Haven Security 


Ins. Co., (Mo. A.) 221 SW 808. 

20. Walker v. Western Under- 
writers’ Assoc., 142 Mich: 162, 105 
NW 597. 


21. U. S.—Carrollton Furniture 
Mfg. Co. v. American Credit Indemn. 


sentations or Concealment. 
clear or undisputed, the materiality and intentional 
falsity of representations made by insured in pro- 
curing the policy should be passed on by the court, 
and not be submitted to the jury;?1 but where the 
evidence is conflicting, 


the court to direct a verdict for defendant.2° 


Falsity and Materiality of Repre- 
Where the facts are 


or any doubt exists as to 
they must be determined by the 


Co., 124 Fed. 25, 59 CCA 545, 115 
Fed. 77, 52 CCA 671 [certiorari den 
192 U. S. 605, 24 SCt 849, 48 L. ed. 
585]; Fireman’s Fund Ins. Co. v. Mc- 
Greevy, 118 Fed. 415, 55 CCA 543. 

Conn.—Bennett v. Agricultural Ins. 
Co., 51 Conn, 504. 

Iowa.—Krell v. Crickasaw Farm- 
ers’ Mut. F. Ins. Co., 127 Iowa 1748, 
104 NW 364. 

Ky.—Springfield F. & M. Ins. Co. 
v. Phillips, 16 KyL 352. 

Mich.—North American F. Ins. Co. 
v. Throop, 22 Mich. 146, 7 AmR 6388. 

Mo.—State v. Farrington, 272 Mo. 
157, 197 SW 912; Smith v, American 
Automobile Ins. Co., 188 Mo. A. 297, 
175.SW 113. 

N. Y.—Armour v. Transatlantic F. 
Ins;)€o:,7 90.2 N-n¥ 91450 lati 47h Nea 
Super. 352]; Graham v. Fireman’s 
Ins. Co., 87: N. Y.-69, 41 AmR 349, 
13 NYWklyDig 3388 [aff 9 Daly 341}. 

Wash.—Day v. St. Paul F. & M. 
ENS? _ COs SIPS 95: 

Wis.— Johnston v. 
Live Stock Ins. Co., 


Northwestenm 
107 Wis. 337, 


838 NW 641; Ryan v. Springfield F. 
roa Ins. Co., 46 Wis. 671, 1 NW 


Ont.—Kniseley v. British America 
Assur...Co., 32 Ont.) 376, 

{a] Ilustration.—Where nothing 
is shown to sustain the defense based 
on alleged false and fraudulent war- 
ranties in the application, the issue 
is properly withdrawn from the jury. 
Krell v. Chickasaw Farmers’ Mut. 
Bes ape Co., 127 Iowa 748, 104 NW 
364. 

[b] The materiality of a warranty 
of fact (1) in an application for in- 
surance is a question for the court, 
where the character. of the warranty 
or the evidence as to its materiality 
is such that a decision but one way 
can be sustained. Connecticut F. Ins. 
Co. v. Manning, 160 Fed. 382, 87 
CCA 334, 15 AnnCas 338. (2) The 
materiality of representations made 
in writing in an application for in- 
surance in response to written ques- 
tions, and warranted by the appli- 
eant to be true as the basis of the 
contract, is a matter of law arising 
from the contract, to be declared by 
the court. Carr oliton Furniture Mfg. 
Co. v. American Credit Indemn. Co., 
124 Fed. 25, 59 CCA’ 545, 155 Fed. 
7%, 52 CCA 671  [eertiorari: den 192 
Up = 605, 24° SCt 849, »48° Li ed. 
585]. 

[ec] Presumption of inittention.— 
Under a statute providing that mis- 
representations or warranties in ne- 
gotiations for insurance shall not 
be deemed material to defeat the 
policy unless made with intent to 
deceive, where plaintiff represented 
that an automobile was a 191i model, 
knowing that it was a 1910 model, 
and that it was-.a new car, although 
he knew that it had been used prior 
to his purchase of it, a presumption 
of intention to deceive arose, which 
was not overcome, so as to make a 
question for the jury, by his testi- 
mony that he thought the car was 
as good as new, and that he either 


forgot the date of manufacture or | 


considered there was no difference. 
Day v. St. Paul ok. & M. ans. 3Ce,; 
(Wash.) 189 P 95. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jury.”? 


22. U. §.—Maryland Ins. Co. v. 
Ruden, 6 Cranch 338, 3 L. ed. 242; 
Livingston v. Maryland Ins. Co., 6 
Cranch 274, 3 L. ed. 222; Scottish 
Union, etc., Ins. Co. v. McKone, 227 
Fed. 813, 142 CCA 387; Connecticut 
F. Ins. Co. v. Manning, 160 Fed. 382, 
87 CCA 334, 15 AnnCas 338; Carroll- 
ton Furniture Mfg. Co. v. American 
Credit Indemn. Co., 124 Fed. 25, 59 
COAS DAO, ULoe Med. ia oa, CCA (6d: 
[certiorari den 192 U. S. 605, 24 SCt 
849, 48 L. ed. 585]; Pelzer Mfg. Co. 
We ot--eaul Be’& M. Ins. iCo., 41) Bed. 
271; Hardman vy. Firemen’s Ins. Co., 
20 Fed. 594; Mulville v. Adams, 19 
Fed. 887; Williams v. Buffalo Ger- 
man Ins. Co., 17 Fed. 63. 

Colo.—State Ins. Co. v. Du Bois, 
(Colo. Ae 204 44 Po 756. 

Ill— Cottam  v. National Mut. 
Church Ins. Co., 209 Ill. A. 404. 

Ilowa.—Walrod v. Des Moines F.) 
Ins. Co., 159 Iowa 121, 140 NW 218; 
Goldstein v. St. Paul F. & M. Ins. 

, Co., 124 Iowa 143, 99 NW 696; Gar- 
ner v. Mutual F. Ins. Co., 86 NW 289; 
Schaeffer v. Anchor Mut. F. Ins. Co., 
113 Iowa 652, 85 NW 985; Petty v. 
Des Moines Mut. F. Ins. Co., 111 lowa 
358, 82 NW 767. 

Kan.—Kansas Ins. Co. v. Berry, 8 
Kan. 159. 

La.—Lyon v. Commercial Ins. Co., 
2 Rob. 266; Hodgson vy. Mississippi 
imseCo., 2) lia. 34a: 

Me. Warner v. Narragansett 
Mut, FS Ins.) Co.) 111 Me. 590;_90,. A 
706; Sweat v. Piscataquis Mut. Ins. 
Cor to WMenml09, 08 A457. "Nhayer Vv. 
Providence Washington Ins. Co., 70 
Me. 531; Bellatty v. Thomaston Mut. 
F. Ins. Co., 61 Me. 414; Garcelon v. 

- Hampden F. Ins. Co., 50 Me. 580. 

Md.—Baltimore’s County Mut. F. 
Ins. Co. v. Deale, 18 Md. 26, 79 AmD 
673; Franklin F. Ins. Co. v. Coates, 


14 Md. 285. 
Mass.—Hlliott v. Hamilton Mut. 
THS weCOvslommGarays Loos. Daniels ove 


Hudson River F. Ins. Co., 12 Cush. 
416, 59 AmD 192. 

Mich.—Barrett v. Connecticut F. 
Ins. Co., 195 Mich. 209, 161 NW 916; 
Silverstone v. Northern Assur. Co., 
utd. -187 , Mich. 333, 153, NW. 8025 
Jacobs v. Queen Ins. Co., 183 Mich. 
512, 150 NW 147. 

Mo.—State _ v. Farrington, 272 
WIOe er Os | LO Tere SVE nuolia [quash- 
ing certiorari Arel v. First Nat. F. 
Ins. Co., 195 Mo. A. 165, 190 SW 78]; 
Schroeder -v. Stock, etc., Ins. Co., 46 
Mo. 174; Tesson v. Atlantic Mut. 
insane Con 40p MMOs oo Sor AIOD) 203) 
Rosenheim v. America Ins. Co., 33 
Mo. 230; Farber v. American Auto- 
mobile Ins. Co., 191 Mo. A. 307, 177 
SW 675; Dolan v. Missouri Town 
Mut. F. Ins. Co., 88 Mo. A‘ 666. 

Nebr.—Crites v. Capital F. 
Co., 91 Nebr. 771, 137 NW 847. 

N. H.—Davis Ajtna Mut. F. Ins. 
Con Ow aNa Ha coos Ang0207 Clark. v. 
Union Mut. F. Ins. Co., 40 N. H. 333, 
i, ATID a Wile BOURGMaAN 5 Ven NeW. 
Hampshire Mut. F. Ins. Co., 20 N. H. 
Spike 

N. J.—Franklin F. Ins. Co. v. Mar- 
tin, 40 N. J. L. 568, 29 AmR 271. 

N. 


Ins. 


. Y.—Armour v. Transatlantic F. 
Ins. Co., 90. N. Y. 450 [aff 47 N. Y. 
Super. 352]; Le Roy v. Market F. 
Ins. Co., 39 N. Y. 90; Baker v. Ger- 
man-American Ins. Co., 133 App. Div. 
496, 117 NYS 1104; Masters v. Madi- 
son County Mut. Ins. Co., 11 Barb. 
624; Warmers’ Ins., etc., Co. ~-v. 
Snyder, 16 Wend. 481, 30 AmD 118; 
New York Firemen Ins. Co. v. Wal- 


So also the materiality and fraudulent char- 
acter of a concealment of facts are ordinarily ques- 
tions for the jury;?° and while mere silence may 
often be tantamount to concealment or misrepre- 
sentation, a mere failure to speak is not ipso facto 
a concealment, but the question is one of fact.?4 

[§ 772] (6) Fraud and False Swearing. While 
it may be for the court to pass on the question 
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willful and with 


den, 12 Johns. 518, 7 AmD 340; Mac- 


band vy. Rhinelander, 1 Johns. Cas. 
Oh.—Hartford Protection Ins. Co. 
v. Harmer, 2 Oh. St. 452, 59 AmD 


684. 
Okl.—Orient Ins. Co. v. Van Zandat- 
Bruce Drug Co., 50 Okl. 558, 151 P 
323; Springfield F. & M. Ins, Co. v. 
Null, 37 Oki. 665, 133 P 235. 

Pa.—Landes v. Safety Mut. F. Ins. 
Co., 190 Pa. 536, 42 A 961;, Cumber- 
land Valley Mut. Protection Co. v. 
Mitchell, 48 Pa. 374. 

S. C.—Laird v. Piedmont Mut. F. 
Ins. Co., 82 S. C. 424, 64 SH 404. 

Tex.—California Ins. Co. v. Eads, 
(Civ. A.) 209 SW 216. 

Vt.—Mascott v. First Nat. F. Ins. 
@os,, 69 Vite 116) 37 AN 255. 

Wash.—Myles v. Northern Assur. 
Con 193) 7108. 

Wis.—Keeler v. Niagara’ F. 
Co., 16 Wis. 523, 84 AmD 714. 

Ont.—Kerr vy. Hastings Mut. 
ines Cos Ai Ure Gur Qrab 2 ii. 

{a] MTlustrations.—(1) Where the 
agent of an insurance company was 
in the building insured when the 
application was written, and the na- 
ture of the business carried on there- 
in was discussed and the policy re- 
cited that a tenant used the building 
for a saloon, there was no misrepre- 
sentation as to its occupancy which 
would warrant taking the case from 
the jury. Petty v. Mutal F. Ins. Co., 
111 Iowa 358, 82 NW 767. (2) Where 
an application for insurance warrants 
that insured had not previously had 
losses by fire, and it appears that 
he had had losses when he had no 
insurance, which were the results of 
fires in adjoining buildings, the ques- 
tion of the materiality or falseness 
of the warranty is for the jury. 
Dolan v. Missouri Town Mut. F. Ins. 
€o., 88° Mo. “A. 666. (3) Where in- 
sured stated in his application for 
insurance that he kept merchandise 
and sale accounts, and he testifies 
that he kept such accounts both be- 
fore and after the application, but 
not at the time of the fire, whether 
the answer is untrue is for the jury. 
Landes v. Safety Mut. F. Ins. Co., 190 
Pa. 536, 42 A 961. 

[b] It is a question for the judge, 
where the trial is without a jury. 
Crites v. Capital F. Ins. Co., 91 Nebr. 
771, 137 NW 847; Strong v. Crown 
F, Ins. Co., 29 Ont. L. 33, 4 OntWN 
1319, 13 DomLR 686 [dism app 47 
OntWN 584, 23 OntWR 701, 10 Dom 
LR 42, and app dism sub nom. Anglo- 
American F. Ins. Co. v. Hendry, 48 


Ins. 


F. 


Can. S. C. 577, 15 DomLR 832, 50 
CanLJ 75]. 

53° U.S: Mautller) ve Globe; ete: 
HY. ns, Co, 246 Wed. 759. 159 CCA 


61; Fireman’s Fund Ins. Co. v. Mc- 


Greevy, 118 Fed. 415, 55 CCA _ 543. 
Colo.—Connecticut F. Ins. Co. v. 
Colorado Leasing, ete., Co., 50 Colo. 


424, 116 P 154, AnnCasi1912C 597. 
La.—Lyon v. Commercial Ins. Co., 


2 Rob. 266. 

Mass. — Houghton vy. Manufac- 
turers’ Mut. F. Ins. Co., 8 Mete. 114, 
41 AmD 489. 


Miss.—Miller vy. Phenix Ins. Co., 


105 Miss. 4, 61 S 983. 

Mo.—Boges v. America Ins, Co., 30 
Mo. 63; Hollenbeck v. Mercantile 
Town Mut. F. Ins. Co., 133 Mo. A. 
57, 113 SW 217. 

N. Y.—Gates v. Madison County 
Mut. Ins. Go., 2 N. Y. 48 [rev 3 Barb. 
73]; Sexton v. Montgomery County 
Mit: Ins) Go,, 9° Barbs 1915" Tyler’ v- 


by such a defense is usually one for the jury.?¢ 
is not for the court, but for the jury, to say whether 
fraud is to be inferred, for instance, from excessive 
overvaluation of the property in the proofs of loss,?7 
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whether the false statements are as to a material 
matter,?> yet as the fraud or false swearing which 
will avoid the policy under usual provisions must be 


intent to defraud, the issue raised 
It 


4itna EF. Ins. Co., 12 Wend. 507. 

Oh.—Ensel vy. Lumber Ins. Co., 88 
Oh. St. 269, 102 NE 955. 

Pa.—Landes v. Safety Mut. F. Ins. 
Co., 190 Pa. 536, 42 A 961. 

Vt.—Mascott v. Hirst Nat. F. Ins. 
Cor '69 Wat. 116) (37) Ay 255: 

* Va.—Virginia F. & M. Ins. Co. v. 
Kloeber, 31 Gratt. (72 Va.) 749. 

Wash.—Myles y. Northern Assur, 
Oe TRS TE EY. 

Ont.—Goring v. London Mut. F. 
Ins. Co. 10 Ont. 236; Fritzley v. 
Germania Farmers’ Mut. F. Ins. Co., 
19 Ont. L. 49, 14 OntWR 18. 

[a] Ilustrations.—(1) Materiality 
of any fact not disclosed is as much 
a question of fact as that of non- 
disclosure. Muller v. Globe, etc., F. 
Ins. Co.,, 246 Fed. 759, 159 CCA 61, 
(2) Where the materiality of facts 
withheld is not fixed by writing, the 
materiality, together with the fraud- 
ulent intent of insured, must be de- 
termined by the jury from the cir- 
cumstances. Connecticut F. Ins. Co. 
v. Colorado Leasing, ete., Co. 50 
oe 424, 116 P 154, AnnCas1912C 

[b] A void mortgage, not being a 
valid encumbrance, is not as a mat- 
ter of law a material fact or circum- 
stance, nondisclosure of which in an 
application for insurance avoids the 
policy. Morrison vy. Boston Ins. Co., 
234 Mass. 453, 125 NE 698. 


24. Miller v. Phenix Ins. Co., 105 
Miss. 4, 51 S 983. 
25. Kennedy v. Prudential Ins. 


Co., 177 Ill. A. 50; Orient Ins. Co. v. 
Weaver, 22 Ill. A. 122; Samchuck v. 
Insurance Co. of North America, 91 
Or.-692; 0179" RP 257. 

26. U. S.—Republic F. Ins. Co. v. 
Weide, 14 Wall. 375, 20 L. ed. 894; 
Bleznak v. Springfield F. & M. Ins. 
Co., 237 Fed. 589, 150 CCA 471; Osh- 
kosh Packing, etc., Co. v. Mercantile 
Ins. Co., 31 Fed. 200. 

Colo.—Connecticut F. Ins. Co. v. 
Colorado Leasing, ete., Co., 50 Colo. 
424, 116 P 154, AnnCas1912C 597. 

Ill—Home Ins. Co. v. Mendenhall, 
164 Ill. 458, 45 NE 1078, 36 LRA 374 
[aff 64 Ill. A. 30]. 

Iowa.—Helm v. Anchor F. Ins. Co., 
132 Iowa 177, 109 NW 605; Garner v. 
Mutual F. Ins. Co., 86 NW 289; Petty 
v. Des Moines Mut. F. Ins. Co., 111 
Iowa 358, 82 NW 767. 

Mich.—Barrett v. Connecticut F. 
Ins. Co., 195 Mich. 209, 161 NW 916; 


Silverstone v. London Assur. Corp., 
176 Mich. 525, 142 NW 776. 
Miss.—Phenix Ins. Co. v. Sum- 


merfield, 70 Miss. 827, 13 S 253. 

Mo.—Burge v. Greenwich Ins. Co., 
106 Mo. A. 244, 80 SW 342. 

N. Y.—Schuster v. Dutchess Coun- 
ty Ins. Co. 102 N. Y. 260, 6 NE 
406, 23 NYWklyDig 426 [aff 19 NY 
WklyDig 187]; Dolan v. Altna Ins. 
Co., 22 Hun 396. 

Oki Royale ins. Cone. mtd Ve 
Scritchfield, 51 Okl. 523, 152 P 97, 

Or.—Willis v. Horticultural Fire 
Relief, (7 Or? 621, 152) Pe259. 2 

Tex.—Home Ins. Co. v. Rogers, 60 
Tex. Civ. A. 456, 128 SW 625. 

Wis.—Beyer v. St. Paul F. & M. 
Ins. Co., 112 Wis. 138, 88 NW 57. 

27. Cal.—Helbing v. Svea Ins. Co., 
54 Cal. 156, 35 AmR 72. 

Tll.— Lawrence v. Northwestern 
Nat. Ins. Co., 197 Ill. A. 449. 

Iowa.—Goldstein v. St. Paul F. & 
M. Ins. Co., 124 Iowa 1438, 99 NW 
696. 

Ky.—Western Assur. 
10S Ky: 95238, 49 SW 


Co, v7 Ray, 
326, 20 KyL 
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unless insured’s valuation is so out of proportion 
to the actual value as to show his intent to de- 


fraud.?§ 


[§ 773] 


mits of different inferences, it is 


determine whether the property destroyed was the 
property covered by the policy,?° or whether certain 
property comes within the description in the policy.*® 
Where the evidence 
is conflicting or doubtful, is is a question for the 
jury whether insured fraudulently 


[§ 774] (8) . Incendiarism. 


1360; Aetna Ins. 
KyL 535. 

La.—lIsrael v. Teutonia Ins. Co., 
28 La. Ann. 689. 

Me. — Bilodeau v. Narragansett 
Mut. °F. Ins. Co., 116 Me. 355, 102 
A 42; Williams v. Phenix F. Ins. 
Co., 61 Me. 67. 

Mass.—Goldstein v. Franklin Mut. 


Co. v. Strickle, 3 


eens. Co., 170 Mass. 2438, 49 NE 
ala lis 

Mo.—Schulter v. Merchants Mut. 
Ins. Co., 62 Mo. 236. 


Pa.—McSparran v. Southern Mut. 
Ins. Co., 193, Pa. 184, 44 A 317. 
S. C.—Laird v. Piedmont Mut. F. 
Ins. Co., 82 S. C. 424, 64 SE 404. 
Ont.—Rice v. Provincial Ins. Co., 
TA Gr Ce PV b48. 
' [a] Explanation of discrepancy 
between witness’ testimony and his 
statement of value in the proofs of 
loss should be submitted to the jury. 
McSparran v. Southern Mut. Ins. Co., 
193 Pa. 184, 44 A 317. 
False statements in proof of loss 
generally see infra § 776. 
28. Simon Cloak, ete, Co. v/ 
Attna Ins. Co., 141 NYS 553; Riley v. 
Aatna Ins. Co., 80 W. Va. 236, 92 SH 
417, LRA1917E 983. 
29. Me —wWarner v. Narragansett 
ae Fr. Ins. Co., 111 Me. 590,:90 A 
Md.—Leftwich v. Royal Ins. Co., 
91 Md. 596, 46 A 1010; Augusta Ins., 
ete., Co. v. Abbott, 12 Md. 348. 
Mo.—Gustin v. Concordia F. Ins. 
Co., 90 Mo. A. 378. 
N. Y.—Rickerson v. Hartford F. 
Ins. Co., 149 N. Y. 307, 43 NE 856. 
R. I.—De Paola v. National Ins. 
« Co; 188 Ri 1.2126, 94 -As/700. 
_ §. C.—Scott v. Liverpool, etc., Ins. 
Co., 102 S. C. 115, 86 SE 484. 

[a] Location of property.—Where 


in an action on a policy insuring 
certain furniture, billiard tables, 
ete., contained in a certain build- 


ing, the building is referred to by a 
witness as the billiard hall, and a 
witness states that the property re- 
ferred to in the policy was destroyed, 
and that he knew the property was 
in that house when it was. destroyed, 
it is sufficient to require the submis- 
sion to the jury whether the prop- 
erty that burned was at the time of 
the fire in the building in which the 
policy located it. Gustin v. Concor- 
Cia I. Ins: (Cos, 90) Mo. (A. 373. 

30. U. S.—Bassell v. American F. 
Ins. Co., 2 F. Cas. No. 1,094, 2 Hughes 
Boule 

I]l.—Home Ins. Co. v. Favorite, 46 

Wea263s 

Mass.—Westfield Cigar Co. v. In- 
surance Co. of North America, 169 
Mass. 382, 47 NE 1026; Daniels v. 
Hudson River F. Ins. Co., 12 Cush. 
416, 59 AmD 192. 

Mich.—Niagara F. Ins. Co. v. De 
Graff, 12 Mich. 124. 

Mont.—Holter Lumber Co. v. Fire- 
man’s Fund Ins. Co., 18 Mont. 282, 
45 .P 207. 

Pa.—Lycoming Mut. Ins. Co. v. 
Sailer, 67 Pa. 108; Beatty v. Lycom- 
ing County Ins. Co., 52 Pa. 456. 

S. C.—Neve v. Columbia Ins, Co., 
27S. CL. 220. 


(7) Identification of Property. Where 
the question depends on other evidence than the 
policy alone, and such evidence is conflicting or per- 
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[§ 775] (9) 


[§§ 772-775. 


the fire or caused it to be set.3? 


Increase of Hazard. If the policy 


specifies certain acts as constituting an increase of 


for the jury to 


or willfully set 


Tex.—Connecticut F. Ins. Co. v. 
Hillbrant, (Civ. A.) 73 SW_ 558. 

31. Ky.-—Lesser v. Jefferson F. 
Ins. Co., 141 Ky. 667, 1383 SW 551. 

Mich.—Veenstra v. Farmers’ Mut. 
F. Ins. Co., 195 Mich. 55, 161 -NW 
824; Silverstone v. London Assur. 
Corp.; 176 Mich. 525, 142 NW 776. 

Mo.—Todd v. Security Ins. Co., 
(A.) 194 SW 734; Rice v. Detroit F. 
& M. Ins. Co., (A.) 176 SW 1113. 

N. Y.—Clover Crest Farm, Ine. v. 
New York Cent. Mut. F. Ins. Co., 
189 App. Div. 549, 179 NYS 352. 

Pa.—Rosenberg v. Fireman’s Fund 
Ins! Go:;/209yPavs36 580A, 601: 

Wash, —- Bruff v. Northwestern 
Mut. Fire Assoc., 109 P 280. 

{a] Evidence insufficient for jury. 
—A suggestion by insured when 
ealled on to account for the fire 
that it might have originated in 
some oiled shavings ina lumber room 
in the cellar is no evidence to go 
to the jury that insured set fire ‘to 
the property. Farmers’ Mut. F. Ins. 
Co. v.. Gargett, 42 Mich. 289, 3 NW 
954. 

32. Ill—Schuermann v. Dwelling- 
House Ins. Co., 161 Ill. 437, 48 NE 
1098, 52 AmSR 377. 

Iowa.—Russell v. Cedar Rapids 
Ins. Co., 78 Iowa 216, 42 NW 654, 
4 LRA 588. 

Ky.—Northwestern Nat. Ins. Co. v. 
Davis, 9 KyL 933. 

Me.—Andrews v. Dirigo Mut. F. 
Ins. .Co., 112 Me; (258,91 A978. 

Mich.—North American F. Ins. Co. 
vy. Throop, 22 Mich. 146, 7 AmR 638. 

Minn.—Taylor v. Security Mut. F. 
Ins. Co., 88 Minn. 231, 92 NW 952. 

N. H.—Moore vy. Phenix F. Ins. 
Co., 64 N. H. 140, 6 A 27, 10 AmSR 
384. 

N. Y.—Mack v. Rochester German 
Inss Co. S06 Ne Ys) 660.013 aN) 343) 
27 NYWklyDig 166 [rev 35 Hun 715 
LeRoy v. Market F. Ins. Co., 39 N. 
60. 

Tex.—Galveston Ins. Co. v. Long, 
bl Tex. 789: 

Can.—Sovereign FE. Ins. Co. v. 
Moir, 14 Can. S. C. 612, 7 CanLTOce 
Notes 129. 

{a] Premises different from sur- 
vey.—Where a policy stipulated that 
representations, contained in a sur- 
vey referred to in the policy, were a 
part thereof and were warranties, it 
Hy error to submit to the jury the 
question whether the particulars in 
which, at the time when the policy 
was made, the premises did not cor- 
respond with the description of the 
survey increased the risk. Le Roy 
v. Market Ins. Co., 39 N. Y. 60. 

33.5, U,. S.—Royal Exch. Assur. v. 
Thrower, 246 Fed. 768, 159 CCA 70 
[aff 240 Fed. 811, 1024]; Phoenix 
Assur. Co. v. Franklin Brass Co., 
58 Fed. 166, 7 CCA 144; Hardman 
v. Firemen’s Ins. Co., 20 Fed. 594; 
Albion Lead Works v. Williamsburg 
City F. Ins. Co., 2 Fed. 479. 

Ark.—Greenwich Ins. Co. v. State, 
74 Ark. 72, 84 SW 1025. 

Colo.—Loyal Mut. F. Ins. Co. v. 
J. S. Brown, etc., Mercantile Co., 47 
Colo. 467, 107 P 1098. 


Conn. — Lockwood v. Middlesex 


hazard or risk such as to avoid the policy, and the 
facts are not in dispute or the evidence thereon is 
clear or uncontradicted, the question whether there 
has been such an increase of hazard or risk is for 
the court to determine.” 
conflicting or permits of different inferences, the 
question is for the jury whether certain acts in- 
creased the risk;** as is also the question whether 
insured had knowledge or control of the acts con- 
stituting an increased hazard, where the provisions 


But where the evidence is 


Mut. Assur. Co., 47 Cenn. 553. 

Del. — Hoffecker v. New Castle 
County Mut. Ins. Co., 10 Del. 101; 
Lattomus y. Farmers’ Mut. F. Ins. 
Co., 8 Del. 404. 

Ga.—Adair v. Southern Mut. Ins. 
Co., 107 Ga. 297, 33 SE 78, 73 AmSR 
122) 45 LRA 204. 

Ill.—Orient Ins. Co. v. McKnight, 
197 Ill. 190, 64 NE 339 [aff 96 Ill. 
2 NAS 59 IB North British, ete., Ins. 
Co. DV. poteiger 124 Tie Sa BiGabNiS 
95; German American Ins. Co. v. 
Steiger, 109° Dll 2545" Sehmidt 5 sv, 
Peoria M:. & F. Ins. Co., 41 Til. 295: 
Crete Farmers’ Mut. Tp. Ins. Co. 
v. Miller, 70 Ill. A> 599; North Brit- 
ish, etc., Ins. Co. v. Steiger, 13 Ill. A. 
482 [aff 124 Ill. 81, 16 NE 95]. 


Ind.—Germania F. Ins. Co. v.° 


Stewart, 13 Ind. A. 627, 42 NE 286; 
Germania EF. Ins. Co. v. Deckard, 3 
Ind. A. 361, 28 NE 868. 

Iowa.—Adams v. Atlas Mut. Ins. 
Co., 135 Iowa 290, 112 NW 651; Krell 
v. Chickasaw Farmers’ Mut. F. Ins. 
Co., 127 Iowa 748, 104 NW 364; War- 
shawky v. Anchor Mut. F. Ins. Coa., 
98 Iowa 221, 67 NW 2387; Collins v. 
Merchants’, etc. Mut. Ins. Co., 95 
Iowa 540, 64 NW 602, 58 AmSR 438; 
Crittenden v. Springfield F. & M Ins. 
Co., 85 Iowa 652, 52 NW 548, 39 
AmSR 321; Russell v. Cedar Rapids 
Ins. Co., 71 Iowa 69, 32 NW 95. 

Ky.—North British Mercantile Ins, 
Co. v. Union Stockyards Co., 120 Ky. 
465, 87 SW 285, 27 Kyl 852; West~ 
ern JAssur.) Co. Vin Ray... 1 051 Ry Sao. 
49 SW 326, 20 KyL 1360. 

Me. — Gilman v. Commonwealtln 
Ins.. Co.,,.112 Me.\ 528, 92,A 721, LRA 
1915C 758; Atherton v. British 
America Assur. Co., 91 Me. 289, 39 
A 1006; White v. Phoenix Ins. Co.,, 
83 Me. 279, 22 A‘ 1673, Thayer” v. 
Providence Washington Ins. Co., 70 
Me. 531; Moore v. Protection Ins, 
Co., 29 Me. 97, 48 AmD 514. 

' Mad.- Irarmers’ Mut. F. Ins. Co. v, 
Schaeffer, 82 Md. 377, 33. A 7283 
Schaeffer v. Farmers’ Mut. F. Ins, 
Co., 80 Md. 563, 31 A 317, 45 AmSR 
361; Jolly v. Baltimore Equitable 
Soc., 1 Harr. & G. 295, 18 AmD 288. 

Mass.—Harris v. North American 
Ins. Co., 190 Mass. 361, 77 NE 493, 
4 LRANS 1137; Luce v. Dorchester 
Mut. EF. Ins. Co., 105° Mass. 297,77 
AmR 522; Lyman v. State Mut. F. 
Ins. Co., 14 Allen 339; Parker v. 
Bridgeport Ins. Co., 10 Gray 302: 
White v. Springfield’ Mut. F. Assur. 
Go., 8 Gray 566; Rice v. Tower, 1 
Gray 426; Gamwell v. Merchants’, 
etc., ‘Mut. Ry. Inst Co., .12Cush. 167: 
Jones. Mfg. Co. v. Manufacturers’ 
Mut. F. Ins. Co., 8 Cush... 82, 54 AmD 
742; Curry v. Commonwealth Ins. 
Co., 10 Pick. 535, 20 AmD 547. 

Mich.—Miller v. Prussian Nat. Ins. 
Co., 158 Mich. 402, 122 NW _ 109383 
Smith v. German Ins. Co., 107 Mich. 
270, 65 NW 236, 30 LRA 368.. 

Minn.—Taylor v. Security Mut. F. 
Ins. Co., 88 Minn. 231, 92 NW 952. 

Mo.—Griswold v. American Cent. 
Ins. Co., 70 Mo. 654 [aff 1 Mo. A. 
97]; Northrup v. Mississippi Valley 
Ins;> Co., ° 47" Mo, "435,04 nA mR S3a,- 
Ritter v. Sun Mut. Ins. Co., 40 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the policy are thus qualified.?4 
[§ 776] 


40; Anthony v. German American 
Ins. Co., 48 Mo. A. 65. 

N. H.—dJanvrin v. Rockingham 
Farmers’ Mut. F. Ins. Co., 70 N. H. 
35, 46 A 686. 

N. J.—Robinson v. Mercer County 
Witte Hains, Odn. 12.) Ne ddae ti. 1 ose 
Schenck vy. Mercer County Mut. Ins. 
Co., 24 Nid. i. 447. 

N. Y.—Walradt v. Pheenix Ins. Co., 
136 N. Y. 375, 32 NE 1063, 32 AmSR 
752 [aff 64 Hun 129, 19 NYS 293]; 
Cornish v. Farm Buildings F., Ins. 
Co., 74 N. Y. 295 [aff 10 Hun 466]; 
Williams v. People’s F. Ins. Co., 57 
N. Y. 274; Jones v. Fireman’s Fund 
ins. CO. ol eNO Yc. O18) fate. oa. lWaly, 
QUAM ICR OY Ne ean Ha wins: OO. 
39 N. Y. 56; Smith v. Mechanics’, 
CLO eM ae SEO. Wo cM Nels EO OOO TiS= 
coll v. German-American Ins. Co., 74 
Hun 153, 26 NYS 646; Eager v. Fire- 
man’s Fund Ins. Co., 71 Hun 352, 25 
NYS 35 .faff 148 .N. Y. 726 mem, 
42 NE 722 mem]; Chase v. Hamilton 
Mut. Ins. Co., 22 Barb. 527 [rev on 
other grounds 20 N. Y. 52]; New 
York v. Exchange: F. Ins. Co., 22 
N. Y. Super. 424 [aff 3 Keyes 436, 
3 Abb. Dec.. 261, 34 HowPr 103, 3 
Transcr. A. 206]; Grant v. Howard 
TnssaiGow os EI, AO. 

Oh.—Eureka F. & M. Ins. Co. v. 
Baldwin, 62 Oh. St. 368, 57 NE 57; 
Harris v. Protection Ins. Co., Wright 
548. 

Pa.—Franklin F. Ins. Co..v. Gru- 
ver, 100 Pa. 266; Farmers’ Mut. F. 
Ins. Co. v. Moyer, 97 Pa. 441; Perry 
County Ins. Co. v. Stewart, 19 Pa. 
45; Fire Assoc. v. Gilmer, 3 Walk. 
234; Manheim Mut. F. Ins. Co. v. 
Thompson, 1. Pa. Cas. 18, 1 A 370; 
Cramer v. Blooming Grove Mut. F. 
Ins. Co., 638 Pa. Super. 276. ‘ 

Ss. D. — Minneapolis Threshing 
Mach. Co. v. Darnall, 13 S. D. 279, 
83 NW 266; Peet v. Dakota F. & M. 
Ins. Co., 1 S. D. 462, 47 NW 532. 

Tex.—Hamburg-Bremen F. Ins. Co. 
v. Swift, 62 Tex. Civ. A. 78, 130 SW 
670;. Scottish Union, etc. Ins. Co. 
v. Weeks Drug Co., 55 Tex. Civ. A. 
_ 263, 118 SW 1086. 

Va.—tna Ins. Co. v. Aston, 1238 


Va. 327, 96 SE 772; Prudential F. 
Ins. Co. v. Alley, 104 Va. 356, 51 
SE 812. : 

. Va.—Bowling v. Continental 
Ins. Co., 103 SE 285. 


is—Pool v. Milwaukee Mechan- 
ibe Ine. Co., 91 Wis. 530, 65 NW 44, 
51 AmSR 919. tae 

Ont.—Johnston v. Dominion Grange 
Mats. Hoeuins.. Co...023 "Ont Ay 729; 
Peck v. Phoenix Mut. Ins. Co., 45 
U. Cc. Q. B. 620; Becker v. Ball, 18 
U. Cc. Q. B. 192; Date v. Gore Dist. 
Mut. olns. Co bd sUs CC. Polio. 

[a] Question for the jury 
whether risk was increased: (1) By 
the repair or alteration of the prem- 
ises, or the erection of other struc- 
tures adjacent thereto. Gilman_ Vv. 
Commonwealth Ins. Co., 112 Me.. 528, 
92 A 721, LRA1915C 758; Taylor v. 
Security Mut. F. Ins. Co., 88 Minn. 
231, 92 NW 952; Prudential F. Ins, 
Co. v. Alley, 104 Va. 356, 51 SE 812. 
(2) By the building of an addition 
to the property. Loyal Mut. F. Ins. 
Co. v. J. S. Brown, ete., Mercantile 
Co., 47 Colo. 467; 107 P 1098. (3) 
By the erection of a grocery store by 
a third person near the property. 
Jauvrin v. Rockingham Farmers’ 
Mut.) Ps Ins, Co., 00) s7985,4 46:cA 
686. (4) By the presence of a small 
quantity of rags on the premises. 
North British Mercantile Ins. Co. v. 


Union Stock Yards Co., 120 Ky. 465, 
87 SW. -285, 27 Kyl. 852. (5) By. 
leaving the building unoccupied. 


(10) Notice and Proof of Loss. 
legal effect of preliminary proofs of loss to comply 
with the requirements of the policy is a question 
for the court to determine;*> and in certain cases 
it has been held that the sufficiency of the proofs 
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also is a question for the court.*6 But it is usually 


The 


Harris v. North American Ins. Co., 
190 Mass. 361, 77 NE 493, 4 LRANS 
1137; Cornish v. Farm Buildings F. 
Ins. Co., 74 N. Y. 295; Eureka F. & 
M. Ins. Co. v. Baldwin, 62 Oh. St. 
368, 57 NE 57. (6) By a change 
in use or occupation. Germania F. 
Ins. Co. v. Stewart, 13 Ind. A. 627, 
42 NE 286; Germania F. Ins. Co. v. 
Deckard, 3 Ind. A. 361, 28 NE 868; 
4atna Ins. Co. v. Aston, 123 Va. 327, 
96 NE 772; Bowling v. Continental 
INnSeeCO:, KGW 8 Vids), LOS SE 285.0 C7) 
But a change in possession of per- 
sonalty, followed by a change of oc- 
cupants of the store in Which it was 
kept. Walradt v. Phcenix Ins. Co., 
136 N. Y. 375, 32 NE 1063, 32 AmSR 
752 [aff 64 Hun 129, 19 NYS 293]. 
(8) By the erection of an asbestos 
roof over lumber insured. Greenwich 
Ins. Co. v. State, 74 Ark. 72, 84 Sw 
1025. (9) By the use of a threshing 
machine on the premises for a few 
hours. Adair v. Southern Mut. Ins. 
Co., 107 Ga. 297, 33 SE 78, 73 AmSR 
122, 45 LRA 204. (10) By the use of 
a portable steam engine near the 
building. Orient Ins. Co. v. Mc- 
Knight, 197 Ill. 190, 64 NE 339 [aff 
96 Ill. A. 525]; Cramer v. Blooming 
Grove Mut. F. Ins. Co., 63 Pa. Super. 
276. (11) By placing a steam en- 
gine in a carpenter shop about 
twenty-five feet from the property. 
Girard F. & M. Ins. Co. v. Stephen- 
son, 37 Pa. 293, 78 AmD 423. (12) 
By the presence of crude petroleum 
on the premises. Williams v. Peo- 
ple’s*E.) Ins: 1Co0,,,57° Ns Yc. 274. 

[b] Insured engine.—Whether the 
use of an engine for power in a feed 
mill inereased the hazard, and 
avoided a policy insuring it while 
stored and not in use, is a question 
for the jury, where there is evidence 
that it'was not stored at the time of 
the fire, but’ was contained in the 
mill where it had been used for 
power prior to, and within a few 
days of, the fire. Minneapolis 
Threshing Mach. Co. vy. Darnall, 13 
S. D. 279, 88 NW 266. 

34 Northern Assur. Co. v. 
oe 24 Tex. Civ. A. 574, 59 SW. 

{a] Attempted incendiarism. 
Whether a single effort’ by an un- 
known person to burn the property 
should cause the insured to consider 
it likely to be repeated, making it 
his duty to report it to the com- 
pany, within a provision that the 
policy shall be void if the hazard is 
increased by any means within the 
knowledge of insured, is a question 
for the ,jury. Scottish .Union, etc., 
Ins. Co. v. Weeks Drug Co., 55 Tex. 
Civ. A. 263, 118 SW 1086. 

35. Thomas v. Burlington 
Co., 47 Mo. A. 169. 

36. Gauche v. London, etc., L. Ins. 
Co., 10 Fed. 347, 4 Woods 102; Sam- 
chuck v. Insurance Co. of North 
America, 91!) “Ori, 692;.-179. P. 257; 
Rosenberg v. Fireman’s Fund Ins. 
Co., 209 Pa. 336, 58 A 671; Cummins 
v. German-American Ins. Co., 192 
Pa. 359, 43 A 1016; Humboldt F. 
Ins. Co. v. Mears, 1 Pennyp. 513; 
Ulysses Elgin Butter Co. v. Home 
Ins. Co., 20 Pa. Super. 320; Hennessy 
v. Niagara F. Ins. Go., 8 Wash. 91, 
35 P 585, 40 AmSR 892. 

{al Sufficiency to warrant suit.— 
Whether sufficient proofs were fur- 
nished to warrant the institution of 
the suit is an issue for the court 
alone, and proofs of loss cannot ke 
received in evidence or be read to the 
jury on that issue. Rosenberg v. 
Fireman’s Fund Ins. Co., 209 Pa. 336, 
58 A 671; Cummins v. German- 


Craw- 


Ins, 


a question for the jury to determine whether proper 
proofs of loss were duly made or filed,?? and whether 
insured made false statements or misrepresentations 
in making his proofs of loss,’8 unless there is no 
evidence as to such issue or the evidence in refer- 


| American Ins. Co., 192 Pa. 359, 43 A 
1016; Commonwealth Ins. Co. v. Sen- 
REti weily Pa. 161% 

37. Ala.—Home Ins. Co. v. Adler, 
(eA Tae 5G: 

Fla.—Hanover F. Ins. Co. v. Lewis, 
28 Fla. 209, 10 S 297. 

Ida.—Allen vy. Phenix Assur. Co., 
12 Ida. 653, 88 P 245, 8 LRANS 903, 
10 AnnCas 328. 

Ill.—People’s F. Ins. Co.,v. Pul- 
ver, 127- Mil, » 246." 20> INH 18°" 

Mass.—Eaton v. Globe, etc., F. Ins. 

Co., 227 Mass. 354, 116 NE 536, 
' N. Y.—Carpenter v. German-Ameri- 
ean, Ins, Co; 135'PN.) Youe98: vole Nie 
1015 [aff 17 NYS 603]; Jones v. How- 
ard ving = @o. mill ye Ny cave nLOSua 2meINGE 
578 [aff 10 NYSt 120, 27 NYWkly 
Dig 167]; Peabody v. Satterlee, 36 
App. Div. 426, 55 NYS 363 [rev on 
other grounds 166 N. Y. 174, 59 NE 
818, 52 LRA 956). 

Pa.—Rosenberg v. Fireman’s Fund 
Ins. Co., 209 Pa. 386, 58 A 671; Cole- 
man v. New: York Bowery F. Ins. Co., 
177 Pa. 239, 35 A 729; Whitmore v. 
Dwelling House Ins. Co. 148 Pa. 
405, 23 A 1131, 33 AmSR 838; Frank- 
lin F. Ins. Co.. v. Updegraff, 43 Pa. 
350; Humboldt F. Ins. Co. v. Mears, 
1 Pennyp. 513; Vinkelstein v. North- 
western National Ins. Co., 63 Pa. 
Super. 538; Giordano v. St. Paul F. & 
M. Ins. Co., 63 Pa. Super. 233. 

S. D.—Wilson v. Commercial Union 
Ins. Co., 15 S. D. 322, 89 NW 649. 

Tex.—Fidelity Phenix F. Ins. Co. 
v. Sadau, (Civ. A.) 178 SW 559. 

Wash.—Pierce v. Security Ins. Co., 
107 Wash. 699, 182 P 588. 

Ont.—Kerr v. Hastings Mut. F. 
TAS wCol Lal se CO asec les 

{a] Taking issue from jury.— 
Where the pleadings raise the issue 
whether proper proofs of loss were 
made, the fact that proof thereof 
may have been waived by a plea that 
the value of the property destroyed 
has never been ascertained in the 
manner provided for in the policy 
does not authorize the court to take 
the issue from the jury. Wilson vy. 
Commercial Union Ins. Co., 15 S. D. 
322, 89 NW 649. 

{[b] Examination of property and 
production of books.—Where the evi- 
dence is conflicting as to whether, 
after the fire, plaintiffs complied 
with the terms of the policy relat- 
ing to permitting the examination of 
the property, and the production of 
books and papers, and the submis- 
sion to an examination under oath, 
the case is for the jury. Rosenberg 
vy. Fireman’s Fund Ins. Co., 209 Pa. 
336, 58 A 671. f i 

38. Cal. — Miller v. Fireman’s 
Fund Ins. 'Co., 6 Cal. A. 395, 92 P 
332. 

Till. — Lawrence v. Northwestern 
Nat. Ins. Co., 197 Ill. A. 449. 

Mass.—Morrison v. Boston 
Co., 234 Mass. 453, 125 NE 698. 
Mo.—Hilburn v. Phoenix Ins. Co., 
129 Mo. A. 670, 108 SW 576. 

Pa.—Swift v. Teutonia Ins. Co., 28 
Pa. Super. 253. 

Va tna Ins. Co. v. Aston, 123 
Va. 327, 96 SE 772. 

Wash.—Hennessy_ v. 
Ins: (-Co.neS Wash. Il, wson & 
AmSR 892. 

{a] Illustration.—Whether a false 
statement in a proof of loss was 
knowingly and intentionally made, 
and so avoids the policy, is a ques- 
tion for the jury, the presumption 
of mistake to be indulged in if such 
a state of facts is presented as 
leaves a reasonable presumption 
thereof. Miller v. Fireman’s Fund 
Ins. Co,;,.6 Cal. A, 395,92 P3382. 
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ence thereto is clear and undisputed, in which case © 
it becomes a question for the court.%9 
there is no evidence or the evidence is clear and un- 
disputed,*° it is ordinarily a question for the jury 
whether, under the facts of the case, the notice and 
proofs of loss were given or furnished within a 
reasonable time,*! or whether, as required by some 


Cross references: 

Falsity and materiality of represen- 

tations generally see supra § 771. 
Fraud and false swearing generally 

see supra § 772. 

39. Jowa.—Miller vy. Hartford F. 
Ins. Co., 70 Iowa 704, 29 NW 411. 

Kan.—Burlington Ins. Co. v. Ross, 
48 Kan. 228, 29 P 469; Des Moines 
State Ins. Co. v. Belford, 2 Kan. A. 
280, 42 P 409. 

Okl.—North British, ete., Ins. Co, 
v. Lucky Strike Oil, etc. Co., 173 
Py 845; Palatine, winsieCo; Vv... luynn, 
42 Okl. 486, 141 P 1167. 

R. I.—Kazarian y. Providence- 
pra bington ims. .Coy 101 sA- 2245102 


Can.—Nixon vy. Queen Ins. Cos we 
Cans. 26: : 

[a] A nonsuit is proper where 
plaintiff fails to show the furnishing 
of proof of loss. Kazarian v. Provi- 
dence-Washington Ins. Co., (R. I.) 101 
‘A 221, 102 A. 88. 


{b] If there is a total failure! 


to prove either that such proofs 
were duly made or that/they were 
waived, it is the duty of the court 
to sustain a demurrer to the evi- 
dence and dismiss the action or di- 
rect a verdict for defendant. Bur- 
lington Ins. Co. v. Ross, 48 Kan. 
228, 29 P 469; Des Moines State Ins. 
Co, v...Belford, 2 Kan., A. 280, 42 P 
409; Palatine Ins. ,Co. v. Lynn, 42 
Okl. 486, 141 P 1167. 

' 40. Ga.—American Ins. Co. vy 
Peebles, 5 Ga..A. 731, 64 SE 304. 

Ind.—Baker v. German F. Ins. Co., 
124 Ind. 490, 24 NE 1041. 

Ky.—Dixon v. Gerinan Ins. Co., 11 
KyL 1001 (notice of loss). 

Me.—Andrews v. Dirigo Mut. F. 
Ins. Cos LIZ Me. 258, 91 cA 978) 

Md.—Mispelhorn v. Farmers’ F. 
nis: CO... bear Md. 47/3, 

Pa.—American F.. Ins. Co. v. 
Hazen, 110 Pa. 530, 1 A 605: Satten- 
stein v. Allemania Ins. Co., 25 Pa. 
Dist. 734. 

41. Ala.—Fire Ins. Companies v. 
Felrath, 77 Ala. 194, 54 AmR 58. 


Conn. — Lockwood v. Middlesex 
Mut. Assur. Co., 47 Conn. 5538. 
Del. — Continental Ins: Co. WS 


Rosenberg, 23 Del. 174, 74 A 1078. 
Ga.—American Ins. Co. v. Peebles, 
© Ga. A. 731, 64 SE 304. 
Ill.—Knickerbocker Ins. Co. v. 
Gould, 80 Ill. 388. 


Ind. — Insurance Co. of North 
America v. Brim, 111 Ind. 281, 12 NE 
3b. 


Minn.—Fletcher. v. German-Ameri- 
can Ins. Co., 79 Minn. 337,.82 NW 647. 


Mo. — Wicecarver_ v. Mercantile 
Town Mut. Ins. Co., 137 Mo. A. 247, 
117 SW 698. 


N. Y.—Solomon vy. Continental F. 
INS. ICO, -n1'60! Ny Nee lOo Dg DO) NEO aos 
73 AmSR 707, 46 LRA 682 [aff 28 
App. Div. 213, 50 NYS 922]; McNally 
ve ehcenixy Insy.Co., 17. N. Yo 389, 
33 NE 475 [rev 16 NYS 696]? Car- 
penter v. German American Ins. Co., 
USS IN, an 2 Oo Se OdN Mek Oat ea ud 
NYS 603]; O’Brien v. Phceenix Ins. 
Co., 76 N. Y. 459; Bennett v. Lycom- 
ing, County. Mut; Ins? (Cos 67 IN» Ye 
274. 

Oh.—Eureka F. & M. Ins. Co. v. 
Baldwin, 62 Oh. St. 368, 57 NE 57. 

Or.—Carey v. Farmers’ Ins. Co., 27 
Or. 146, 40 P 91. 

Pa.—American F. Ins. 
Hazen, 110 Pa. 530, 1 A 605. 

R. I.—Davis v. Western Massachu- 
setts Ins. Co., 8 R. I. 277. 


Co, TeV. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FIRE INSURANCE 


So, unless 


Waiver. 


Ont.—Mann v. Western Assur. Co., 
LOW Ca Oe bana ase 

[a] Illustrations. —(1) Whether 
the proofs were produced within a 
reasonable time is a question for the 
jury where they were produced at 
the trial of an action on the’ policy. 
Continental Ins. Co. v. Rosenberg, 23 
Del. 174, 74 A 1073. (2) Where in- 
sured was an infant under fourteen 
years of age, it was a question for 
the jury whether delay caused by 
the necessity for an agent employed 
by the guardian to become ac- 
quainted with the facts was reason- 
able, O’Brien Vi Phoenix ‘Ins.* Co, 
MOP ISE Wet 

42. Eaton. v.. Globe, ete. F. Ins. 
Co., 227 Mass. 354, 116 NE 536; Solo- 
mon y. Continental F. Ins. Co., 160 
N. Y. 595, 55 NE 279, 73 AmSR 707, 
46 LRA 682 [aff 28 App. Div. 213, 
HO NY Si - 92205) Davis: Shoe .Co.¥*y. 
Kittanning Ins. Co., 138 Pa. 738, 20 
A 838, 21 AmSR 904. 

43. U. S.—Brown v. Mechanics’, 
ete:, Ins. Col 4m. (Cas No: -250192 

Md.—Edwards v. Baltimore F. Ins. 
©o 3 Gill 176: 

Mass.—Smith v. Scottish Union, 
etc., Ins. Co., 200 Mass. 50, 85 NE 
841; Harnden v. Milwaukee Mechan- 
ics’ Ins. Co., 164 Mass. 382, 41 NE 
658, 49 AmSR 467. 

New v= Grittey ve New YorksCent, 
Ins. Go., 100° N. -¥. °41'7, 93" NE 309, 
53 AmR 202 [aff 30 Hun 299]. 

Oh.— Kirk v. Ohio Valley Ins. Co., 
8 Oh. Dec. (Reprint) 182, 6 CineL 
Bul 200. 

Vt.—Donahue v. Windsor County 
Mut? Fins. Co., 56 Vt. 1374: ( 

[a] Use of due diligence.—Under 
a provision that insured in case of 
loss shall forthwith render a sworn 
statement as to the value of the 
property, the statement is to be sent 
as soon as due diligence will enable 
him to send it; and if there is no 
dispute as to the facts, what is due 
diligence is a question of law, but if 
the evidence is conflicting the ques- 
tion is for the jury. Smith v. Scot- 
tish Union, ete., Ins. Co., 200 Mass. 
50, 85 NE 841; Cook v. North Brit- 
ish, etec., Ins. Co., 181 Mass. 101, 62 
NE 1049. 3 

44. Ida—Allen v. Phoenix Assur. 
Co., 12 Ida. 653, 88 P 245, 8 LRANS 
903, 10 AnnCas 328. 

Ind.—Germania F. Ins. Co. v. 
Deckard, 3 Ind. A. 361, 28 NE 868. 

Me.—Witherell v. Maine Ins. Co., 


49 Me. 200. f 

Mo. — Wicecarver v. Mercantile 
Town Mut. Ins. Co., 187 Mo. A. 247, 
117 SW 698. 


N. Y.—wWill, etc., Co. v. Rochester 
German Ins. Co., 140 App. Div. 691, 
125 NYS 606. 

Vt.—Brown v. Vermont Mut. F. 
Ins. Co.,! 92 Vt. 272, 102 A 1042. 

{a] Dllustrations—(1) Where no- 
tice of loss is given fifteen days 
after the fire, it cannot be said as 
a matter of law that notice was not 
«jven within a reasonable time. Ger- 
mania F. Ins. Co. v. Deckard, 3 Ind. 
A. 361, 28 NE 868. (2) Where cir- 
cumstances appear which tend to ex- 
cuse delay in giving notice of loss, 
and tend to show that it was in 
fact not unnecessarily delayed, it is 
for the jury to determine whether 
the notice given was given in a rea- 
sonable time and was a compliance 
with the requirement of the policy. 
Will, ete., Co. v. Rochester German 
Ins. Co., 140 App.\Div. 691, 125 NYS 
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policies, they were furnished ‘‘immediately’’ 42 or 
‘‘forthwith,’’ 43 or whether sufficient notice of the 
loss was duly given.*4 

Whether insurer in the particular case 
had waived notice or proofs of loss, or deficiencies 
or defects therein, is ordinarily a question of fact 
for the jury,*® unless the evidence is clear and un- 


606. (8) Where, in an action on a 
policy containing a provision requir- 
ing insured forthwith to give notice 
of loss, it appears that a creditor 
of insured to whom the policy had 
been transferred as collateral gave 
notice to insurer on the second day 
after the loss, that insured also gave 
notice on or before the fifth day 
after the loss, that one of the inter- 
mediate days was Sunday, and that 
during the other days insured was 
busy with adjusters of other insur- 
ance companies concerning the loss, 
a failure to comply with the provi- 
sion is not shown as a matter of 
law. Griffey v. New York Cent. Ins. 
Co., 100 N. Y. 417, 3 NE 309, 53 AmR 
202 [aff 30 Hun 299]. 

45. U. S.—Brunson Bank v. 4ttna 
Ins. Co., 203, Fed. 810, 122 CCA 128. 
_ Ala.—Ray v. Fidelity-Phenix F. 
Ins. Co., 187-~ Ala. 97, 65 SP5365'Syn- 
dicate Ins. Co. y. Catchings, 104 Ala. 
176, 16 S 46. 

Ark.—Lord v. Des Moines F. Ins. 
Co., 99 Ark. 476, 188 SW 1008; Phe- 
nix Ins. Co. v. Minner, 64 Ark. 590, 
44 SW 75. 

Ida.—Allen v. Phenix Assur. Co., 
12 Ida. 653, 88 P 245, 8 LRANS 903, 
10 AnnCas 328. 

Tll— Western Underwriters’ Assoc. 
v. Hankins, 221 Ill. 304, 77 NE 447 
fatfs 122) D1. CA.2 6007. 

Iowa.—— Nicholas v. Towa Mer- 
chants’ Mut. Ins. Co., 125 Iowa 262, 
101 NW 115. 

Me.—Bouchard v. Dirigo Mut. F. 
Ins: ‘Co.,. 113) "Me, 17, 92, Ar 899% Ta FEA 
1915D 187; Robinson v. Pennsylvania 
Ins. Co., 90 Me. 385, 38 A. 320. 

Mich.—Foiles v. Detroit F. & M. 
Ins. Co., 175 Mich. 716, 141 NW 879. 

Mo.—Baldwin v. Chouteau Ins. Co., 
56, Mo. 151,.17, AmR 671; Noonan Vv: 
Hartiorda eins, 1Cot oct. elo nmour 
Bally. mwoyal inss* Cow 29. vow. 
34, 107 SW 1097: Webb City Exch. 
Bank v. Thuringia Ins. Co., 109 Mo. 


A. 654, 83 SW 534; Roberts v. In- 
surance Co. of North America, 94 
Mo. A. 142, 72 SW 144; Porter v. 


German-American Ins. Co., 62 Mo. A. 
520; Okey v. Des Moines State Ins. 
Co... 29° Mo.Az 105; 
Nebr.—Morgenstern v. Insurance 
Co. of North America, 89 Nebr. 459, 
131 NW 969. ~ 
N. Y.—Sergent v. Liverpool, etc., 
Ins, (Go... 1155 Ne Ya S40 ASO INES 35 
[rev 85 Hun 31, 32 NYS 594]; Bishop 
vi, Agricultural Ins: Co. -a30) Ne vy. 
488, 29 NE. 844 [aff. 9 NYS 350]; 
Messmer v. Niagara F. Ins. Co., 24 
App. Div. 241, 48 NYS 478; McGuire 
v. Hartford F. Ins. Co., 7 App. Div. 
575, 40 NYS 300; Craighton v. Agri- 
cultural Ins. Co., 39 Hun 319; Lowry 
v.. Lancashire Ins. Co., 32 Hun 329 
[aff 105 N. Y. 646, 13 NE 92517; Mig- 
lier v. Phoenix Ins. Co’ 102 Misc. 
461,° 169 NYS 45; Greengrass v. 
North River Ins. Co., 79 Misc. 237, 
139 NYS 9387; Glaser v. Home Ins. 
Co., 48, Misc. 515, 96-—NYS 136 [aff 
113 App. Div. 2357 98 NYS 979 (rev 
on other grounds 190 N. Y. 6, 82 NE 
727)1; Glaser v. Home Ins. Co., 47 
Mise. 89, 98 NYS 524. 
N. ‘C.—Proffitt v. State Mut. FE. 
Ins. Co., 176’ N: C. 680,°97°SH635. 
Oh.—American Nat. Ins. Co. v. 
Buce;,' 35 Oh, ‘Cir "Ctl 169) 2 nOhe oA. 
299; American Nat. Ins. Co. v. Huce, 
Renee Cine-CuUrINe Si 465) 22 On 7A 
Pa.—Eberly v. Springfield F. & M. 


Ins. Co., 51 Pa. Super: 474; New, 


r 
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disputed,** or unless the court sits without a jury, 
in which case it is of course a question of fact for 


the court.47 
[§ 777] 5. Instructions—a. 


Bethlehem First Nat. Bank v. Mai- 
kranz, 44 Pa. Super. 225; Southern 
Bldg., etc., Assoc. v. Insurance Co., 
23 Pa. Super. 88; Rice v. Palatine 
Ins. Co., 17 Pa. Super. 261. 

R. I—Taylor v. Northern Ins. Co., 
Aa eee SO 4s Og Ar aes 

S. C.—Madden v. Phcenix Ins. Co., 
70S. C. 295,49 SE 855. 

Tex:—Fidelity-Phenix F. Ins. Co. 
v. Sadeu, (Civ. A.) 178 SW 559. 

Vt.—Webster v. State Mut. F. Ins. 
Cor, Si Vite cd, 69) An 31 9: 

Wash.—Robbins vy. Milwaukee Me- 

chanics’ Ins. Co., 102 Wash. 539, 173 
P6374) 
_[a]_ Mllustrations.—It is a ques- 
tion for the jury whether insurer 
waived formal proof of loss: (1) By 
retaining without objection an inven- 
tory furnished after a fire and ne- 
gotiating for settlement. Greengrass 
v. North River Ins. Co., 79 Misc. 237, 
139 NYS 937. (2) By retaining for 
sixty days without objection an un- 
signed notice of loss containing an 
itemized list of articles and value, 
and, soon after receiving it, offering 
to pay plaintiff a certain sum as an 
adjustment of the loss. -Glaser v. 
Home Ins. Co., 47 Mise. 89, 93 NYS 
524, (3) The question is for the 
Jury where there is evidence that 
the conduct ’of insurer was calcu- 
lated to mislead insured into the be- 
lief that if he could, by production 
of bills and otherwise, satisfy its 
representative that the loss was as 
great as he claimed, no further com- 
plaint would be made as to the form 
or character of the statements of his 
loss which he had previously fur- 
nished. New Bethlehem First Nat. 
Bank v. Maikranz, 44 Pa. Super. 225. 
(4) Where a person alleged to be the 
general agent of the insurance com- 
pany is served with a paper purport- 
ing to be a proof of total loss, and 
the paper is transmitted to the com- 
pany, and thereafter an adjuster from 
the company proceeds to adjust the 
loss, but stops the adjustment on 
the ground that he has discovered 
a transfer of title. by insured, the 
question whether the company has 
waived more complete proofs of loss 
is for the jury. Southern Bldg., etc., 
Assoc. v. Pennsylvania F. Ins. Co., 
23 Pa. Super. 88. 

[b] A denial of liability under a 
policy is not, as a matter of law, 
a waiver of proof of loss; but it is 
a fact from which the jury may in- 
fer a waiver, or that it was calcu- 
lated to and did lead insured to 
accept it as a waiver. Robinson v. 
Pennsylvania F. Ins. Co., 90 Me. 385, 
38 A 320. 

{c] What is a reasonable time 
for objection to proofs of loss, 
where the question depends upon 
many different circumstances which 
do not constantly recur in other 
cases of like character, and with re- 
spect to which no certain rule of law 
has theretofore been laid down, or 
could be laid down, is a question 
for the jury. Hamilton v. Phenix 
ims: ‘Con 60 Wedaas9,.-0, CCA *"5305 
Capitol Ins. Co. v. Wallace, 48 Kan. 
400, 29 P 755; Haggard v. German 
Ins. Co., 53 Mo. A. 98; Keeney v. Home 
ins: Co.,- (le Nesey 396,27 -AmR. 60: 

[d] The sufficiency of evidence 
(1) to support a waiver as to proof 
of loss is for the court; whether 
such a waiver is proved is for the 
jury. Kearney v. Security Ins. Co., 
674 Pas Super. 179; (2), (Where an 
insurance company sends its agent 
and adjuster to take the proofs and 
adjust the loss, and after examina- 
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general rules applicable to instructions in eivil ac- 
tions #8 on contracts,*® more particularly in actions 
on insurance policies in general,®° are ordinarily ap- 
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tion the adjuster informs insured 
that the company will not pay the 
loss on the ground that his policy 
had been assigned, and urges no 
other objection, and informs insured 
that he will have to deal thereafter 
directly with the company, and the 
company informs insured that the 
matter is still in the hands of the 
adjuster, and the adjuster thereafter 
refuses further negotiations, such 
facts establish a _ sufficient prima 
facie case of waiver of proofs to 
entitle plaintiff to go to the jury. 
Allen v. Phenix Assur. Co., 12 Ida. 
653,,88 P 245, 8 LRANS 908, 10 
AnnCas 328. 

46. Helvetia Swiss F. Ins. Co. v. 
MawardiP hy AllistyCoxsiktis, Colo.@A. 
264,538 JP 242.) Phenix!) Ins: Coz vi 
Searles, 100 Ga. 97, 27 SE 779; Foiles 
v. Detroit F. & M. Ins. Co., 175 Mich. 
716, 141 NW 879; Pretzfelder v. Mer- 
chants? sins; Corn 123. INemG@y L643 1 
SHE 470, 44 LRA 424. 

47. St. Landry~ Wholesale Mer- 
cantile Co. v. Springfield F. & M. Ins. 
Co.,114' Las 1, 37 S988;-St.) Landry 
Wholesale Mercantile Co. v. Teutonia 
Ins.“Co;, /113' a. k0535'37% Si967.- 

{a] A denial of liability is a 
waiver of proofs of loss, and whether 
there was such a denial is a question 
of fact, to be determined by the trial 
judge who sits without.a jury. St. 
Landry Wholesale Mercantile Co. v. 
Springfield F. & M. Ins. Co., 114 La. 
1, 37 S 988; St. Landry Wholesale 
Mercantile Co. v. Teutonia Ins. Co., 
113) Bay 03, 3c S. 36r. 

48. See Trial [88 Cyc 1594]. 

49. See Contracts §§ 1019-1031. 

50. See Insurance. 

51. See cases passim §§ 777-781. 

52. Orient Ins. Co. v. Leonard, 120 
Fed. 808, 57 CCA 176 [certiorari den 
187 U. S. 645, 238 SCt 845, 47 L. ed. 
347]; Greenwich Ins. Co. v. State, 
74 Ark. 72, 84 SW 1025; Continental 
Ins. Co. v. Coons, 14 KyL 110; Phila- 
delphia Fire Assoc. v. Strayhorn, 
(Tex. Commn. A.) 211 SW 447. 

{a] Tllustration.—The absence of 
evidence as to the value of the rem- 
nant of a building and the cost of 
reconstruction does not preclude in- 
surer’s right to a correct charge on 
total loss, and the submission of the 
issue whether a reasonably prudent 
owner, uninsured. desiring to recon- 
struct, would utilize the remnant as 
a basis therefor. Philadelphia Fire 
Assoc. v. Strayhorn, (Tex. Commn. 
A.) 211 SW 447. 

53. U. S.—Foster v. Home_ Ins. 
Co., 148 Fed. 307, 74 CCA 445; Phe- 
nix Assur. Co. v. Franklin Brass Co., 
58 Fed. 166, 7 CCA 144. 

Ark.—Greenwich Ins. Co. v. State, 
74 Ark. 72, 84 SW 1025. 

Cal.—oO’Neill v. Union Assur. Soc., 
166 Caleesl Sls) bo tdiz se 

D. C.—Mitchell v. Potomac Ins. 
Co. 16 App. 241 [aff 1838 U. S. 42, 
22 SCt 42, 46 L. ed. 74]. 

Ga.—Scottish Union, ete., Ins. Co. 
v. Stubbs. 98 Ga. 754, 27 SE 180. 

Tll.—Cox v. American Ins. Co., 184 
Tll. A. 419; Milhim v. Hawkeye Ins. 


Co ei Aan 2625 Lorpedom Lop 
Got ve IRoyal eM Ins= Co. 0162)  T115 A. 
338; Ledford v. Hartford F. Ins. 
Co.; (1L6LI ai -A® (233% 


Iowa.—Rundell y. Anchor F. Ins. 


Co., 101 NW 517; Slater v. Capital 
Ins. Co., 89 Iowa 628, 57 NW 422, 
23 LRA 181. 


Ky.— German-American Ins. Co. v. 
Norris, 100 Ky. 29, 37 SW 267, 18 
KyL 5387, 66 AmSR 324. 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 113 Md. 430, 
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plicable in actions on policies of fire insurance.*t 
Each party is entitled to instructions covering his 
theory of the case.? 
and clearly state the law applicable to the case,5* 
defining, limiting, ‘and explaining, when necessary, 
the different terms or expressions used.54 
cordance with this rule, where such facts are in 


The instructions should fully 


In ac- 


77 A 378. 

Mass.—Doherty v. Phenix Ins. 
Co., 224 Mass. 310, 112 NE 940; Haley 
v. Dorchester Mut. F. Ins. Co., 12 
Gray 545. 

Mo.—Zackwik y. Hanover F. Ins. 
Co., (A.) 225 SW 135; White v. Mer- 
chants’ Ins. Co., 93 Mo. A. 282. 

N. H.—Huckins v. People’s Mut. 
De InsyiCo. eit INeueeesss. 

N. C.—Pioneer Mfg. Co. v. Phcenix 
Assur. Co., 106 N. C. 28, 10 SEB 1057. 

S. C.—Montgomery v. Delaware 
Inss Coz7 bouser Ce UL S2e Soo 

Vt.—Brown v. Vermont Mut. F. 
Ins..Co., 92 Vt. 272, 102 A 1042) (as to 
sufficiency of proof of loss). 

{a] Cure of error by statute.—A 
statute which provides that any war- 
ranties in a policy not materially 
affecting the risk shall be deemed 
representations only does not cure 
instructions which fail to require 
proof of ownership at the time of 
insurance, as well as at the time of 
the fire. White v. Merchants’ Ins. 
Co., 93 Mo. A. 282. 

54. D. C.—Mitchell v. Potomac 
Ins.4 Cos, 16, Apps 240 [atte 1835 Uses: 
42, 22 SCt 22, 46 L. ed. 74] (“explo- 
sion’’), 

Ga.—American Ins. Co. v. Bailey, 
6 Ga. A. 424, 65 SE 160. 

lowa.—Collins v. lowa Mfrs’. 
Co., 184 Iowa 747, 169 NW 199. 

Mo.—Horine v. Royal Ins. Co., 199 
Mo. A. 107, 201 SW 958; Waddle v. 
Commonwealth Ins. Co., 184 Mo. A. 
571, 170 SW 682; Digby v. American 


Ins. 


Cent. Ins. Co., 3 Mo. A. 603 mem, 
Tex.—Philadelphia F. Assoc. v. 
Strayhorn, (Cév.,.A.) 165 SW 901. 


Compare Connecticut F. Ins. Co. v. 
Hilbrant, (Civ. A.) 73 SW 558 (a re- 
quested instruction defining the term 
“attached additions?’ used in de- 
seribing the property, is properly re- 
fused, as not involving a question 
of law). 

[a] “Bad faith.’,—It is not error 
to charge that damages and attor- 
ney’s fees cannot be recovered un- 
less the insurer had acted in bad 
faith, “bad faith’ meaning a frivo- 
lous or unfounded refusal in law or 
in fact to comply with the policy, 
or to pay according to its terms and 
the conditions imposed by statute. 
American Ins. Co. v. Bailey, 6 Ga. A. 
424, 65 SH 160. 

[b] Instructions defining total 
loss (1) held sufficient. Philadelphia 
F, Assoc. v. Strayhorn, (Tex. Civ. 
A.) 165 SW 901. (2) An instruction 
that if the building could have been 
repaired with materials of like kind 
and quality, and so put in as good 
condition as before the fire, plaintiff 
could recover only the cost of re- 
pairing the building, sufficiently de- 
fines total loss in a negative way. 
Horine v. Royal Ins. Co., 199 Mo. A. 
107, 201 SW 958. (3) Where the 
court charges that if the building 
insured had lost its identity and 
character as a building, and had be- 
come so far disintegrated that. it 
could not be designated as a build- 
ing, although some part of it re- 
mained standing, the loss was total, 
and that the building was not totally 
destroyed if the portion which re- 
mained standing was such as a rea- 
sonably prudent man without insur- 
ance, desiring such a building as the 
one in question was prior to the fire, 
would use as a basis in restoring it 
to its original condition, insurer can- 
not complain that the jury is not 
charged as to what constitutes a to- 
tal loss. Stevens v. Norwich Wnion 
F. Ins. Go., 120 Mo. 88, 96 SW 684. 
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issue, the court must fully and clearly state the law } est in, the property insured,®® as to the risks insured 


as to the amount .of the recovery,®® as to fraud and 
false swearing,®® as to increase of the risk,°? as to 


insured’s negligence,®® as to ownership of, or inter- 


55. Ala.— Manchester F. Assur. 


mt v. Feibelman, ‘118 Ala. 308, 23 S 
1ll.—Birmingham RS nse Cove avi, 


Pulver, 126 Ill. 
AmSR 598. 

Iowa.—Schaefer v. Anchor Mut. 
F. Ins. Co., 133 Iowa 205, 100 NW 
857, 110 NW 470; Gere v. Council 
Bluffs Ins. Co., 67 Iowa 272, 23 NW 
137, 25 NW 159. x 

Ky.—Henry Clay F. Ins. Co. v. 
Barkley, 160 Ky. 153, 169 SW 747. 

Md.—-Caledonian F. ‘Ins. Co. v. 
Traub, 86 Md. 86, 37 A 782. 

Minn.—Schornak v. St. Paul F. & 
a Co., 96 Minn. 299, 104 NW 

Mo.—Grossman v. American Ins. 
Co., (A.) 204 SW 947; Sappington v. 
St. Joseph Town Mut. F. Ins. Co., 
77 Mo. A. 270. 

Nebr.—Hooker vy. Continental Ins. 
Co., 69 Nebr. 754, 96 NW 663. 

-N. Y.—Sharlet v. Hanover F. Ins. 
Co., 164 NYS 809. 

Tenn.—Boston Mar. Ins. Co. v 
Scales, 101 Tenn. 628, 49 SW 743. 

Tex.—Hast Texas F. Ins. Co. v. 
Brown, 82 Tex. 631, 18 SW 713; Hi- 
bernia Ins. Co. v. Starr, (Suppl.) 13 
SW 1017; State Mut. F. Ins. Co, vy. 
Cathey, (Civ. A.) 153 SW 935. 

Vt.—Brown v. Vermont Mut. F. 
ins) Co; 92) Vit-r272, 102A 1049. 

W. Va.—tTeter v. Franklin F. Ins. 
Co., 74 W. Va. 344, 82 SE 40. 
Peeps tal aes oily reo etc., 

oe ee Ins’ Coz is. 

NW 96, Wis. 281, 109 
a] Instructions held proper.—(1 
Where the court lets in Bronte of ae 
Joss of property not included in the 
contract, an instruction that plain- 
tiff cannot recover anything for the 
loss thereof is proper. Manchester 
F. Assur. Co. v. Feibelman, 118 Ala. 
308, 23 S 759. (2) Although the 
policy requires the estimate to be 
according to “the actual cash value,” 
it is not error to instruct the jury 
to assess damages according to the 
fair cash valué” (Birmingham FP, 
Ins. Co. v. Pulver, 126 Ill. 329, 18 NE 
804, 9 AmSR 598) (3) or the “fair 
market value” (Manchester F. Ins. 
‘Co. v. Simmons, 12 Tex. Civ. A. 607, 
35 SW 722) of the property de- 
stroyed. (4) An instruction author- 
izing the jury to assess as damages 
the value” of the property is not 
objectionable as tending to lead the 
jury to believe that insured should 
be allowed the full value of an article 
only partially damaged. Grossman 
v. American Ins. Co., (Mo. A.) 204 
SW 947. (5) Where, in an action on 
a policy insuring a barn consisting 
of a main building and several ex- 
tensions, a general instruction limits 
recovery to the cost of repairs if 
the building could have been re- 
paired, it is sufficient, and it is not 
necessary to instruct on a partial 
loss as to the various additions to 
the building. Horine v. Royal Ins. 

Co., 199 Mo. A. 107, 201 SW 958. 

{[b] Instructions held erroneous.— 
(1) White v. Farmers’ Mut. F. Ins. 
Co., 97 Mo, A. 590, 71 SW 707; State 
Mut. -F. Ins. Co. v. Cathey, (Tex. Civ. 
A.) 153 SW 935; Teter v. Franklin 
F.. Ins. Co., 74 W. Va. 344, 82 SE 40. 
(2) An instruction which expressly 
limits recovery to the value of plain- 
tiff’s interest at the time of the loss 
is erroneous, where it states three 
measures of damages and allows the 
jury to select either. Schaefer v. 
Anchor Mut. F. Ins. Co., 133 Iowa 
205, 100 NW 857, 110 NW 470. (3) 
An instruction that insured must 
prove that the property covered by 
the policy was destroyed is er- 


329, 18.NE 804, 9 


roneous as excluding damages to 
goods not destroyed. Boston Mar. 


against,®° as to the vacancy of the premises,*! as to 
waiver,®? and as to presumptions and the burden of 


\ 


degree of care which might reason- 
ably be expected of ordinarily pru- 


Ins. Co. v. Seales, 101 Tenn. 628, 49 ;dent persons under like conditions is 


SW 743. (4) Under a “valued policy” 
provision, an instruction is erroneous 
which does not permit the jury to 
assess the damages by determining 
the depreciation, if any, in the prop- 
erty insured. La Font v. Home Ins. 
Co., 193 Mo. A. 548, 182 SW 1029. 
(5) An instruction, in an action on 
a policy which is severable as to 
the amount of insurance on separate 
classes of property, is properly re- 
fused, where the insurance is for 
two hundred dollars on horses, ‘and 
the instruction would authorize a 
verdict for the total value of the 
horses killed, which the proof shows 
to be two hundred and forty dollars. 
Hooker v. Continental Ins. Co., 69 
Nebr. 754, 96 NW 663. 

56. Me.—Linscott v. Orient Ins. 
Co., 88 Me. 497, 34 A 405, 51 AmSR 
435. 

Nev.—Gerhauser v. North British, 
ete., Ins. Co., 7 Nev. 174. 

N. Y¥.—Storm v. Phenix Ins. Co., 15 
NYS 281 [aff 133 N. Y. 656 mem, 31 
NE 625 mem]. 

Or.—Willis v. Horticultural Fire 
Relief, 69 Or. 298, 137 P 761, Ann 
Cas1916A 449. 

Tex.—Underwriters’ Fire Assoc. v. 
Higiree 82 Tex. Civ. A. 447, 74 SW 
603. 

Va.—Virginia F. & M. Ins. Co. v. 
Hogue, 105 Va. 355, 54 SE 8. 

{a] Instruction held erroneous in 
failing to draw the distinction be- 
tween a mere untrue statement and 
a fraudulent one. Virginia F. & M. 
Ins. Co. v. Hogue, 105 Va. 355, 54 SE 


8. 

[b] Instruction held not erroneous 
which fails to discriminate between 
fraud and false swearing by em- 
ploying the disjunctive instead of 
the conjunctive in charging that if 
plaintiff's claim was untainted by 
fraud and false swearing, he could 
recover. Linscott v. Orient Ins. Co., 
88 Me. 497, 34 A 405, 51 AmSR 435. 

57. Phoenix Assur. Co. v. Frank- 
lin Brass Co., 58 Fed. 166, 7 CCA 144; 
Northern Assur. Co. v. Crawford, 24 
Tex, Civ. A: 574), 59 SW .916;" Clute 
v. Clintonville Mut. F. Ins.) Co., 144 
Wis. 638, 129 NW 661, 32 LRANS 
240; Dodge County Mut. Ins. Co. v. 
Rogers, 12 Wis 387. 

fa] TMlustration.—Where in a suit 
on a policy providing that it shall 
be void if the hazard is increased by 
any means within the control or 
knowledge of,insured, the evidence 
is sufficient to take the, question 
whether the hazard had been in- 
ereased to the jury, an instruction 
that if the risk had been increased 
by using the house as a laundry, but 
not within plaintiff's knowledge or 
control, the policy would not be ren- 
dered void, is proper. Northern As- 
sur. Co. v. Crawford, 24 Tex. Civ. A. 
574, 59 SW 916. 

58. Ga.—Insurance Co. of North 
America v. Leader, 121 Ga. 260, 48 
SE 972; Southern Mut. Ins. Co. v. 
Hudson, 118 Ga. 434, 38 SE 964. 

Mo.—Price v. Patrons’, etc., Home 
Protection Co., 77 Mo. A. 236. 

N. Y.—Ellsworth vy. 4otna Ins. Co., 
89 N. Y. 186. 

Pa.—Landes v. Safety Mut. F. Ins. 
Co., 190 Pa. 536, 42 A 961. 

S. G.—MeMillan v. Insurance Co. 
of North America, 78 S. C. 43838, 58 
SH 1020, 1135. 

[a] Instruction held proper.—An 
instruction defining a provision of 
the policy that assured should use 
all proper precaution to prevent ac- 
cident by fire as meaning only that 


proper. Price v. Patrons’, etc., Home 
Protection Co., 77 Mo. A. 236. 

{b] Instruction held erroneous.— 
An instruction, “A party, while he 
nas the right to change the ‘condi- 
tion of his property temporarily, has 
no right to make that change ex- 
cept in a manner in which a prudent, 
cautious man would make it; and 
therefore, if he did change it, and 
changed it in such a way as to mani- 
fest carelessness, negligence, gross 
negligence, such as a prudent man 
would not do, then it would bar his 
right to recover,’ is erroneous in 
using the term “gross negligence.” 
Southern Mut. Ins. Co. v. Hudson, 
113 Ga. 434, 38 SE 964. 

59. Ark.—Hartford F. Ins. Co. v. 
Enoch, 79 Ark. 475, 96 SW 393. 

Cal.—Benninger v. Phcenix Ins. Co., 
57 Cal. 644. pl a 

Ga.—Phenix Ins. Co. v. Searles, 100 
Ga. 9%.20 SE: G79. } 

Ind. T.—German-American Ins. Co. 
v. Paul, 2 Ind. T. 625, 538 SW 442. 

Md.—wWestchester F. Ins. Co. v. 
Weaver, 70 Md. 536, 17 A 401, 18 A 
1034, 5 LRA 478. 

N. J.—Samaha 'v. Farmer’s F. Ins. 
Co., 84 N. J. L. 731, 87.A 442. 

Tex.—East Texas F. Ins. Co. v. 
Brown, 82 Tex. 631, 18 SW 713. 

[aj Instruction held proper.— 
Where insured has warranted that he 
is the sole and unconditional owner 
of insured goods when in fact he 
holds them under a conditional con- 
tract of purchase, a request to charge 
that if the conditions of the purchase 
have not been complied with insured 
cannot recover should be granted, al- 
though it describes him as lessee or 
bailee instead of conditional owner. 
Westchester F. Ins. Co. v. Weaver, 
70 Md. 536, 17 A 401, 18 A 1034, 5 
LRA 478. 

[b] Instruction held erroneous.— 
Where the policy requires that the 
int2rest of insured shall be absolute, 
and the testimony conflicts as to 
whether the property. belonged to in- 
sured or to his wife, it is error to 
charge that it is not essential that 
plaintiff be the absolute owner, but 
that any general property or pecu- 
niary interest in it is sufficient to en- 
title him to recover. German-Ameri- 
can Ins. Co. v. Paul, 2 Ind, 1625, 
53 SW 442. 

60. German Sav., ete, Soc. v. 
Commercial Union Assur. Co., Ltd., 
187 Fed. 758, 109 CCA 506; Mitchell 
v. Potomac Ins. Co., 16 App. (D. C.) 
241 [aff 1838 U. S. 42, 22 SCt 22, 46 
L. ed. 74]; Philadelphia Fire Assoc, 
v. Bvyansville Brewing Assoc., 73 
Fla. 904, 75 S 196; Renshaw v. Fire. 
man’s Ins. Co., 38 Mo. A. 394. 

{a] Instruction held erroneous.— 
An instruction that if the building 
was substantially demolished and 
fell from an explosion and not from 
a fire, the verdict should be for in- 
surer is erroneous, since it permits a 
verdict for insurer if the fire caused 
the explosion. Philadelphia Fire 
Assoc. v. Evansville Brewing Assoc., 
73 Fla. 904, 75 S 196. 

61. Cronin v. -Philadelphia Fire 
Assoc., 119 Mich. 74, 77 NW 648; 
Waddle v. Commonwealth Ins. Co., 
184 Mo. A. 571, 170 SW 682; Commer- 
cial Union Assur. Co. v. Dunbar, 7 
Tex. Civ. A. 418, 26 SW 628. 

62. Hartford F, Ins. Co. v. Enoch, 
79 Ark. 475, 96 SW 393; Pentz™v. 
Pennsylvania F. Ins. Co., 92 Md. 444, 
48 A 139; Hooker v. Phoenix Ins. Co.. 
69 Mo. A. 141; Robinson v. Insur- 
ance Co. of North America, 129 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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proof. An instruction that covers the case gen- 
erally is ordinarily sufficient in the absence of a 
request for further instructions in detail.64 


Div. 1, 113 NYS 105 [rev on other 
grounds 198 N. Y. 523, 91 NE 373]. 

[a] Waiver of proofs of loss.— 
An instruction as to the effect of 
waiver of proofs of loss should be 
accompanied by an instruction as to 
what acts or conduct are sufficient 
to constitute waiver. Pentz v. Penn- 
eae FE’. Ins. Co., 92 Md. 444, 48 A 


{[b] Waiver as showing perform- 
ance.—An instruction that plaintiff 
complied with the terms of the 
policy, ete., is proper, although in- 
sured is depending on a waiver of 
some of the conditions to show a per- 


formance, since proof of waiver is 
proof of performance, within the 
meaning of the policy. Hooker v. 


Phenix ins iCon69 Mo; Ae. 141, 
63. U. S.—Western Assur. Co. v. 
J. H. Mohlman Co., 83 Fed. 811,°28 
CCA 157, 40 LRA 561 [certiorari den 
168 U. S. 710, 18 SCt 949, 42 L. eda. 
L213]. 
Ala.—Southern States F. Ins. Co. 
v. Kronenberg, 199 Ala. 164, 74 S 63. 
Ill. Helbig v. Citizens’ Ins. Co., 
234 Ill. 251, 84 NE 897 [aff 138 Ill. 
A. 115]; Milhim v. Hawkeye Ins. 
Co., 171, Ill. A. 262;,Denver'!Tp. Mut. 
Bins, Co tiv Resor, 95 eT. A. 197; 
Iowa.—A. A. Cooper Wagon, etce., 
Co. v. National Ben Franklin Ins. 
Co., 176 NW 309. 
Me.—Butman v. Hobbs, 35 Me. 227. 
Mich.—Barker v. Citizens’ Mut. F. 
Ins. Co., 136 Mich. 626, 99 NW 866. 
N. J.—Samaha v. Farmers’ F. Ins. 
Co., 84 N. J. L. 731, 87 A 442. 
Tex.—Northern Assur. Co. v. Mor- 
rison, (Civ. A.) 162 SW 411. 
Wash.—Day v. St. Paul F. & M. 
LBS wins Leon V5. 
Wis.—Bannon v. Insurance Co. of 


North America, 115 Wis. 250, 91 NW 
666. 
{a] Instructions held erroneous: 


(1) As to the burden of proving 
waiver. Southern States F. Ins. Co. 
v. Kronenberg, 199 Ala. 164, 74 S 63. 
(2) An instruction that when an in- 
surance company relies on a_for- 
feiture as a defense, it is held to 
strict proof, and no presumption will 
be indulged in to support the for- 
feiture, and that insured is entitled 
to ihe benefit of all reasonable pre- 
sumptions in his favor, is inaccurate, 
for while forfeitures as defenses to 
suits on policies are not favored in 
law, there is no presumption of fact 
either in favor of or against them. 
Denver Tp. Mut. F. Ins. Co. v. Resor, 
95 Ill. A. 197. (3) Where the defense 
is interposed that plaintiff had burned 
the property, an instruction that the 
burden of proving that plaintiff 
“committed the crime” is on the com- 
pany is erroneous, as implying that 
the evidence of guilt must be as con- 
clusive as if plaintiff were on trial 
for the alleged crime. Farmers’ 
Mut. F. Ins. Co. v. Gargett, 42 Mich. 
289, 3 NW 954. 

[b] Instructions held not er- 
roneous.—(1) As to the burden of 
proving misrepresentation by insured 
as to the ownership of goods at the 


time the policies were issued. 
Samaha v. Farmers’ F. Ins. Co., 84 
Nagaah LAE EL Tolse ABT 1p Are. 442s ye C2) 
Where, in an action on a _ pol- 


icy which stipulates that it. shall 
be void in case of false swearing by 
insured before or after loss, the de- 
fense is that insured was guilty of 
false swearing in the proof of loss, 
the court may properly charge that 
the burden of proving the false 
swearing is on the insurer; that the 
law never presumes fraud; and that 
he who alleges it must establish it 
by clear and satisfactory proof. Vir- 
ginia F. & M. Ins. Co. v. Hogue, 105 
Va. 355, 54 SE 8. (3) Where the action 
is defended on the ground of for- 
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feiture for nonpayment of a pre- 
mium, an instruction that the bur- 
den is on plaintiff, and it is for him 
to prove every material allegation 
contained in his petition by a pre- 
ponderance of the evidence, is proper. 
Hooker v. Continental Ins. Co., 69 
Nebr. 754, 96 NW 663. 

[ec] On an issue of arson (1) a 
charge that “fraud is never  pre- 
sumed, but must, be clearly proved,” 
is not error. Bannon v. Insurance 
Co. of North America, 115 Wis. 250, 
91 NW 666. (2) Where an insurer 
pleads that the loss was occasioned 
through the design or gross careless- 
ness of insured, and insurer’s coun- 
sel admits that the burden of proof 
on him is the same as in criminal 
cases, and that there is no different 
rule as to the strength of evidence 
necessary to establish the gross care- 
lessness from that necessary to es- 
tablish the alleged design, and the 
evidence introduced at the trial is 
not such as to require any difference, 
it is proper to instruct that the 
“matter relied on in defense’ must 
be proved beyond a reasonable doubt. 


Butman v. Hobbs, 35 Me. 227. 
64. Iowa.—Huston v. State Ins. 
Co., 100 Iowa 402, 69 NW 674. 
Mich.—Goodwin v. Union Ins. Co., 
163 Mich. 41, 127 NW 790. 
_.N. Y¥.—Sharlet v. Hanover F. Ins. 
Co., 178 App. Div. 374, 164 NYS 809. 


N. C.—WNelson v. Atlanta Home Ins. 
Corn LZ20 UNC, 1302. not Sia os. 

Tex.—Philadelphia Fire Assoc. v. 
McNerney, (Civ. A.) 54 SW 1053; 
Moriarty v. U. S. Fire Ins. Co., (Civ. 
A.) 49 SW 1382. 

fa] Illustrations.—(1) On an is- 
sue whether plaintiff had accepted a 
certain policy issued without his 
knowledge, so as to violate a pro- 
vision of the policy in suit against 
additional insurance, an instruction 
that defendant contended-that plain- 
tiff had “received and accepted” the 
other policy, and that if such receipt 
and acceptance were established, the 
issue should be found against plain- 
tiff, preceded by a reading of the 
judge’s minutes of the testimony, is 
sufficiently full and explicit, in the 
absence of a request for further in- 
structions. Nelson v. Atlanta Home 
Ins; Co, wt 20" Nae. 802,027 4SH 7388: 
(2) An instruction which, in briefly 
summing up the facts plaintiff must 
establish in order to recover, fails 
to require that the fire must have 
been “without his fault” is not er- 
roneous, where this requirement has 
been stated in a preceding instruc- 
tion, and there is no request to have 
the instruction made clearer. Hus- 
ton v. State Ins. Co., 100 Iowa 402, 
69 NW 674. (8) Where in the gen- 
eral charge the court fully instructs 
the jury as to waiver, an instruc- 
tion that if there was an increase of 
hazard by the conducting of a gamb- 
ling establishment on the premises, 
it would avoid the policy unless 
waived, is sufficient, in the absence 
of a request, without a statement of 
what acts of defendant would con- 
stitute a waiver. Moriarty v. U. S. 
Fire Ins. Co., 19 Tex. Civ. A. 669, 49 


SW 132. (4) An instruction that 
plaintiff, in order to recover, must 
show exclusive ownership, without 


specifying whether such ownership 
should be shown to have existed at 
the time of issuing the policy or at 
the time of the fire, is not error, 
since the omission could have been 
supplied by a requested charge if 
the insurer conceived injury there- 
from, Philadelphia Fire Assoc, v. 
McNerney, (Tex. Civ. A.) 54 SW 1053. 

65. Davis v. Connecticut F. Ins. 
Co., 148 Cal. 766, 112 P 549, 32 AmSR 
604; Gerhauser v. North British, etc., 
Ins. Co., 7 Nev. 174. 
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instructions must not be vague or obscure,®> am- 
biguous,®* confusing or misleading,®* or inconsistent 


{a]| Dlustration—In an action on 
a policy which provides that the in- 
Surance shall immediately cease if 
any part of the building falls except 
as a result of the fire, an instruc- 
tion that such a part of the building 
must have fallen as would destroy 
its distinctive character as a build- 
ing in order to avoid the policy iy 
too vague as to what portion of the 
building must have fallen. Davis v. 
Connecticut F. Ins. Co., 158 Cal. 766, 
112 P 549, 32 LRANS 604. 

66. Planters’ Mut. Ins. Co. v. De- 
ford, 38 Md. 382; Deitz v. Providence 
Washington Ins. Co., 38 W. Va. 526, 
11 SE 50, 25 AmSR 908. ' 

[a] Refined distinctions.—An in- 
struction which draws a distinction 
between an agent’s knowledge “in 
his individual capacity” of the own- 
ership of property insured by him 
and such knowledge in his capacity 
as agent is properly refused, such 
distinction being too refined for the 
comprehension of the average jury- 
man. Deitz v. Providence Washing- 
ton. Ins. Co:, 33, W. Va. 526, 11. SH 
50, 25 AmSR 908. 

67. U. S.—Attna Ins. Co. v. Brun- 
son Bank, 194 Fed. 385, 114 CCA 303. 

Ala.—Southern States F. Ins. Co. v. 
Kronenberg, 199 Ala. 164, 74 S 63; 
Pennsylvania F. Ins. Co. v. Draper, 
187 Ala. 103, 65 S 923. 

Cal.—Wheaton v. North British, 
SUC cINSCOwn 10) Cale 4ibs iLsialeeeo, 
9 AmSR 216; Miller v. Fireman’s 
Fund Ins. Co., 6 Cal. 395, 92 P 332. 

Colo.—Strauss v. Phenix Ins. Co., 
9 Colo. A. 386, 48 P 822. 

Ga.—Phenix Ins. Co. v. Hart, 112 
Ga. 765, 38 SE 67. 

Ill—Peoria M. & F. Ins. Co. v. 
Anapow, 45 Ill. 86; Milhim v. Hawk- 
eye Ins. Co., 171 Ill. A. 262; West- 
ae Assur. Co. v. Weaver, 23 Ill. A. 

oO. 

Iowa.—Seibert v. Germania F. Ins. 
Co., 132 Iowa 58, 106 NW 507. 

Ky.—American Cent. Ins. Co. v. 
Hardin, 148 Ky. 246, 146 SW 418. 

Mich.—Johnston v. Farmers’ F. 
Ins. Co., 106 Mich. 96, 64 NW 5. 

Mo.—Zackwik v. Hanover F. Ins. 
Co., (A.) 225 SW 135; Grossman v. 
American Ins. Co., (A.) 204 SW 947; 
James y. Illinois Ins. Co., 135 Mo. 
A. 247, 115 SW 478; Bowne v. Hart- 
ford F. Ins. Co., 46 Mo. A. 473; Am- 
pleman v. North British, ete, Ins. 
Co., 35 Mo. A. 817; St. Louis Gas- 
light Co. v. American F. Ins. Co., 33 
Mo. A. 348. 

Or.—Portland First Nat. Bank v. 
Philadelphia Fire Assoc., 33 Or. 172, 
50 P 568, 53 P 8. 

. C.—Montgomery v. Delaware 
Insy Coswbon Ss nCuel) or, Sle ae. 

Tex.—Reliance Ins. Co. v. Dalton, 
(Civ. A.) 178 SW 966; Austin F. Ins. 
Co. v. Sayles, (Civ. A.) 157 SW 272; 
Moriarty Voices. eine: Ins,.©o.. 19 
Tex. Civ. A. 669, 49 SW 132. 

Va.—wNorth British, ete., Ins. Co. 
v. Nidiffer, 112 Va. 591, 72 SH 130, 
AnnCas1916A 464; Wytheville Ins. 
Coseve” Stultz) (870 Wa629 0 Lon Ss boli. 

Wis.—Bruger vy. Princeton, etce., 


Mut. Bains, Co., .129) Wiss 281-109 
NW 95. 
[a] Instructions held not mis- 


leading.—(1) As to amount of re- 


covery. Johnston v. Farmers’ F. 
Ins. Co., 106 Mich. 96, 64 NW 5; 
North British, etce., Ins. Co. v. Ni- 


differ, 112 Va. 591, 72 SE 130, Ann 
Cas1916A 464; Bruger v. Princeton, 
éte,, Mut, FE. Ins.Co,; 129, Wis. 281, 


109 NW 95. (2) As to false repre- 
sentations in the application. 
Georgia Home Ins. Co. v. Brady, 


(Tex) Civ. A.) 41, SW 513.) (3) As 
to notice and proof of loss. WBise- 
man v. Hawkeye Ins. Co., 74 Iowa 
11, 36 NW 780. (4) As to appraisal. 
Slepski v. German F, Ins. Co., 141 
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or contradictory.®§ 


the entirety.®° 


[§ 778] b. Submission of Issues. 


Til. A. 614. (5) An instruction that 
it was the duty of the appraisers 
to give a just and fair award, 
whereas the law requires only that 
they exercise their best judgment, is 
not misleading, as it must be Known 
that the honest judgment of apprais- 
ers is all that can be required or ob- 
tained. Seibert v. Germania F. Ins. 
Co., 132 Iowa 58, 106 NW 507. (6) 
In an action on a parol contract of 
insurance alleged to have been made 
by an agent, an instruction that if it 
was the custom of the agent to re- 
new policies without request from 
the policyholder, and that if the 
agent did renew plaintiff's policy, the 
company was liable, is not mislead- 
ing because of the reference to the 
custom. American Cent. Ins. Co. v. 
Hardin, 148 Ky. 246, 146 SW 418. 

[b] Instructions held misleading. 
—(1) As to ostensible authority of 
agents. Southern States F. Ins. Co. 
v. Kronenberg, 199 Ala. 164, 74 S 


63. (2) As to waiver of proof of 
loss. Adtna Ins. Co. v. Brunson 
Bank, 194 Fed. 385, 114, CCA_ 303. 


(3) As to waiver of a breach. Penn- 
sylvania F. Ins. Co. v. Draper, 187 
Ala. 103, 65 S 923; Wheaton v. North 
British,. ete, Ins. Co., 76 Cal. 415, 
18 P 758, 9 AmSR 216; Moriarty v. 
UeicweHine = ins, Co., 919) Tex. Civav A. 
669, 49 SW 132. (4) As to waiver 
of condition against other insurance. 
Strauss v. Phenix Ins. Co., 9 Colo. 
A. 886, 48 P-822; Reliance Ins. Co. 


View Dalton,y (Tex, Civ, A.) (478 SW 
966, 180 SW 668. (5) Instructions 
which indicate that an _ insurance 


company is not bound by the redeliv- 
ery of its policy unless the agent is 
expressly authorized are misleading. 
Austin F. Ins. Co. v. Sayles, (Tex. 
Civ. A.) 157 SW 272. 

{c] Undue emphasis.—Where in- 
surer claims that insured caused the 
fire, an instruction using insured’s 
name to illustrate the meaning of 
“direct evidence” is not so unwar- 
rantable as to mislead the jury by 
attracting undue attention to in- 
sured’s alleged criminality. Port- 
Jjand First Nat. Bank v. Philadelphia 


Fire Assoc., -33 Or. 172, 50 P 568, 
NBs 127 AS 

68. Actna Ins. Co. v. Brunson 
Bank, 194 Fed. 885, 114 CCA 308; 
Queen of Arkansas Ins. Co. v. Du- 
mas, 168 SW 561; Caledonia F. 


Ins. Co. v. Traub, 86 Md. 86, 37 A 
782; Waddle v. Commonwealth Ins, 
Co., 184 Mo. A. 571, 170 SW 682... 
{a] There is no inconsistency in 
giving an instruction stating what 
might be recovered if facts are 
found showing a valid award, and 
one stating ‘what might be recov- 
ered if the facts show that there 
was no valid award, the evidence 
being conflicting as to the validity 
of the award. Caledonian F. Ins. 
Co. v. Traub, 86 Md. 86, 37 A 782. 
69. U. S—Bayly v. London, etc, 
Ine Cones WH Case No.ekst45; 
Ark.—Phcenix Ins. Co. v. Fleenor, 
104 Ark. 119, 148 SW 650. 
Ill—North British, etc., Ins. Co. 
v. Steiger, 124 Ill. 81, 16 NE 95 [aff 
26 Ill. A. 228]; Mutual Mill Ins. Co. 
v. Gordon, 121 Ill. 366, 12 NE 747. 
Iowa.—Schaefer v. Anchor Mut. F. 
Ins. Co., 133 Iowa 205, 100 NW 857, 
110 NW 470; Lundvick v. Westches- 
ter? 7 Ins: Co.) (128 ‘Towa. 376; , 204 
NW 429; Huston v. State Ins. Co., 
100 Iowa 402, 69 NW 674; BHiseman 
v. Hawkeye Ins. Co., 74- Iowa 11, 
36° NW. 780; Siltz v. Hawkeye Ins. 
Co., 71 Iowa 710, 29 NW 605. 


; The instructions are to be con- 
strued as a whole, and the fact that one portion 
congidered separately might be open to objection 
does not constitute error if the charge is correct in 
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[§§ 777-778 


must be submitted to the jury“ by instructions 
which clearly and fully state and define them.’! 
The instructions must not ignore a material matter 
in issue, or withdraw or exclude it from the jury,’? 


as by assuming as a matter of law the existence or 


Issues of fact 


Ky.—German Ins. Co. v. Read, 13 
SW 1080, 14 SW 595, 12 Kylf 371. 

Mass.—Doherty v. Phoenix Ins, Co., 
224 Mass., 310, 112 NE 940. 


Co., 123 Minn. 325, 143 NW 787. 
Miss.—Pheenix Ins. Co. v. Sum- 
merfield, 70 Miss. 827, 138 S 253. 
Tex.—East Texas F. Ins. Co. v. 
Brown, 82 Tex. 631, 18 SW 713. 
N. S.—Margeson vy. Commercial 
Union Assur. Co., 31 N. S. 337. 


70. See supra §§ 766-776. 

71. U. S—German Sav., ete., Soc. 
v. Commercial Union Assur. Co., 
Ltd, 18% Hed. 758; 109) (CCA “5.06 


(proximate cause); Orient Ins. Co. v. 
Leonard, 120 Fed. 808, 57 CCA 176 
{certiorari den 187 U. S. 645, 23 SCt 
845.4, aed. S401. : 
Towa.—Helm vy. Anchor F. Ins. Co., 
132 Iowa 177, 109 NW 605. 
Ky.—German-American Ins. Co. v. 
Norris, 100 Ky. 29, 37 SW 267, 18 
KyL 537, 66 AmSR 324. 
Md.—Baltimore County Mut. F. 
Ins. Co. v. Deale, 18 Md. 26, 79 AmD 
673. 
Mich.—Power v. Monitor Ins. Co., 


121 Mich. 364, 80 NW 111. 
Mo.—Giddings v. Phcenix Ins. Co., 

90 Mo. 272; 2 SW 139; Fager. v. 

Commercial Union Assur. Co., 189 


Mo. A. 464, 176 SW 1064; Polk v. 
Western Assur. Co., 114 Mo. A. 514, 
90 SW 397; Howerton vy. Iowa State 
Ins. Co., 105 Mo. A. 575, 80 SW 27; 
McCartney v. State Ins. Co., 33 Mo. 
A. 652. 


N. J.—Samaha v. Farmers’ F. Ins. 


Coy SP IN dw. Thy Sie Aas 
N. Y.—Underwood vy. Farmers’ 
Joint Stock Ins. Co., 57 N. Y. 500. 


R. I—Taylor v. Northern Ins. Co., 
42 R. I. 354, 107 A. 238. 

S. D.—Wilson v. Commercial Union 
Ins. Co., 15 S. D. 322, 89 NW 649. 

Tenn.—London, ete., F. Ins. Co. v. 


Crunk, 91 Tenn. 376, 228 SW 140. 
Tex.—Texas Banking, etc. Co. v. 
Hutchins, 53 Tex. 61, 37. AmR 750; 


Fidelity Phenix F. Ins. Co. v. Sadau, 
(Civ. A.) 178 SW 559; Hartford F. 
Ins. €o.cv. Pires, (Cive ASSIT65° Sw 
565; Home Ins. Co. v. Rogers, 60 
Tex. Civ. A. 456, 128 SW 625; Sun 
Mut. Ins. Co. v. Holland, 2 Tex. A. 
Civ. Cas. § 443. 

Va.—Mutual F. Ins. Co. v. Turner, 
115 Va 631,79 SE 2067. 

Wis.—Agnew v. Farmers’ Mut. 
Protective F. Ins. Co., 95 Wis. 445, 
70 NW 554. 

{a] Tllustrations.—(1) Where is- 
sue is joined on the question of in- 
sured’s compliance with a require- 
ment of the policy to keep books of 
account, and to preserve them in an- 
other building secure against fire, 
an instruction submitting such issue 
should be given. Howerton v. Iowa 
State Ins. Co., 105 Mo. A. 575, 80 SW 
27. (2) Where the only issue is 
whether plaintiff set fire to the build- 
ings, an instruction that all other 
matters claimed in the complaint 
stand as,admitted as true is not 
prejudicial to plaintiff. Agnew  v. 
Farmers’ Mut. Protective F. Ins. Co., 
95 Wis. 445, 70 NW 554. (3) An in- 
struction which permits the jury to 
find a waiver of a provision in the 
policy without stating to them any 
facts which, if found, would consti- 
tute a waiver is erroneous, as it 
cannot be determined on what theory 
the jury found their verdict. Robin- 
son v. Insurance Co. of North Amer- 
ica,” 129° Apps *Dive 1, 2t3) NYS 205 
{rev on other grounds 198 N. Y. 
‘523, 91 NE $731. . 


Minn.—Coppoletti v. Citizens’ Ins.. 


{b] Separate issues.—(1) Where 
the parties have agreed on separate 
valuations of different classes of 
property covered by a single policy, 
thereby making each class a separate 
contract, it is error to submit the 
case to the jury as though the whole 


insurance were a unit. Fager vy. 
Commercial Union Assur. Co., 189 
Mo. A. 464, 176 SW 1064. (2) Where ~ 


the policy insures a dwelling at a 
Specified sum, household furniture 
and furnishings at another sum, and 
other specific property at other 
sums, there is a divisible contract as 
to each group, and the court must 
submit to the jury separately the 
questions of loss and depreciation 
as applied to each group. La Font 
v. Home Ins. Co., 193 Mo. A. 548, 182 
SW 1029. 

72. U. S.—Richmond Coal Co. v. 
Commercial Union Assur. Co., Ltd., 
169, Wed. 746,.95 €CA‘" 173,17 AnnCas 
1092 [rev 159 Fed. 985, and certiorari 
den 193°°U-S._ 671,24 SCEtsbs,. 48 
Ll. ed. 841]; Meily Co. v. London, etc., 
F. Ins. Co., 142 Fed. 873 [aff 148 Fed. 
683, 79 CCA 454]; Orient Ins. Co. 
v. Leonard, 120 Fed. 808, 57 CCA 
176 [certiorari den 187 U. S. 645, 
23. SCt 845, 47 L. ed. 347]. 

Ala.—Southern States F. Ins. Co. 
v. Kronenberg, 199 Ala. 164, 74 S 63; 
Georgia Home Ins. Co. v. Allen, 119 
Ala. 436, 24 S 399;- Williamson v. 
New Orleans Ins. Assoc., 84 Ala. 106, 
4S 36. 

Ark.—Queen of Arkansas Ins. Co. 
v. Dumas, 168 SW 561; Queen of 
Arkansas Ins. Co. v. Malone, 111 Ark. 
229, 163 SW 771; American Ins. Co. 
v. Haynie, 91 Ark. 43, 120 SW 825; 
Pheenix Ins. Co. v. Minner, 64 Ark. 
590, 44 SW 75. 

Ill— German F. Ins. Co. v. Grunert, 
112 Ill. 68, 1 NE 113; American Ins. 
Co. v. Crawford, 89 Ill. 62; Downs 
v. Michigan Commercial Ins. Co., 157 
Ill. A. 32; Gillespie Home Tp. Mut. 
m.-Inss) Co. va Prather Op enn PAL 
123 [aff 202 Ill. 234, 66 NE 1099]; 
State Ins. Co. ‘v. Manchester F. 
Assur. ‘Co. "TTL Te AY 6T3: 

Ind.-—Indiana Ins. Co. v. Pringle, 
21 Ind. A. 559,° 62 NE’ 821. 

Ind. T.—German-American Ins. Co. 
Vv." Paul,” 2" Tad! “4) 625, 53) SW 1442. 

Iowa.—Harris v. Phoenix Ins. Co., 
85 Iowa 238, 52 NW 128; Rogers v. 
Cedar ‘Rapids Ins. Co., 72 Iowa 448, 
34 NW 202. 

Ky.—Northwestern Nat. Ins. Co. v. 
Avant, 132 Ky. 106, 116 SW 274; 
Brumfield v. Union Ins. Co., 87 Ky. 
122, 7 SW 893, 10 KyL 138; Boat- 
man’s F. & M. Ins. Co. v. James, 16 
KyL 816. 

Md.—Transatlantic F. Ins. Co. v. 


Dorsey, 56 Md. 70, 40. AmR 403; 
Franklin F. Ins. Co. v. Coates, 14 
Ma. 285. 


Mo.—Todd v. Security Ins. Co., 
(A.) 194 SW 734; Rudd v. American 
Guarantee Fund Mut. F. Ins. Co., 120 
Mo. A. 1, 96 SW 237; Ormsby v. La- 
clede Farmers’ Mut. F., etc., Ins. 'Co., 
98 Mo. A. 871, 72 SW+«139% Roberts 
v. Insurance Co.-of America, 94 Mo. 
A 14D 2) SVS La Se Wilh itew Gov. 
werehents Ins?” Co7es938) Morty 2AS 
282. 

Nebr.— Agricultural Ins. Co. v. 
Morrow, 43 Nebr. 788, 62 NW 212. 

N. Y.—Karelsen v. Sun Fire Office, 
aa Y. 545, 25 NE 921 [aff 1 NYS 

Tenn.—Boston Mar. Ins. Co. v. 
Scales, 101 Tenn. 628, 49 SW 748. 

Tex.—Milwaukee Mechanics’ Ins. 
Co. v. Frosch, (Civ. A.) 130 SW 600; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 778-779] 


nonexistence of a fact in dispute.7? 
error to assume the existence of a fact which is ad- 
mitted by the pleadings,’* or to fail to instruct as 
to undisputed or immaterial matters.75 

Charging on Evidence or Facts. In 
some jurisdictions the court must not invade the 


[§ 779] «¢. 


province of the jury in charging 


Philadelphia F. Assoc. v. McNerney, 
(Civ. A.) 54 SW 1053. } 
Va.—Morotock Ins. Co. v. Pankey, 
91 Va. 259, 20 1S) 4875 

Wis.—F. Dohmen Co. vy. Niagara F. 
Ins. Co., 96 Wis. 38, 71 NW 69. 

[a] Instructions held erroneous. 
—(1) An instruction purporting to 


state the averments of the complaint | 


necessary to be proved to entitle 
plaintiff to recover is erroneous, if 
it omits the averment of plaintiff’s 
insurable interest. Indiana Ins. Co. 
v. Pringle, 21 Ind. A. 559, 52 NE 
821. (2) Where insurer separately 
pleads fire by design of insured, 
gross negligence of insured, and 
failure to use all practical means to 
preserve the property, it is error to 
give an instruction permitting a re- 
covery unless all three defenses are 
proved, Todd v. Security Ins. Co., (Mo. 
A.) 194 SW 734. (3) Where the de- 
tense’ is several grounds of forfeit- 
ure, an instruction that if the jury 
find certain facts with respect to one 
of the grounds of forfeiture they are 
to find for plaintiff is erroneous as 
ignoring other defenses. Ormsby v. 
Laclede Farmers’ Mut. F., etc., Ins. 
Cos 98 Moy An 8 71a (a) Siw v139 C4) 
Where defendant claims freedom 
from liability by reason of plaintiff’s 
failure to furnish proofs of loss, and 
plaintiff claims a waiver of such re- 
quirement, an instruction purporting 
to cover the whole case, and author- 
izing a.recovery if the jury should 
find for plaintiff the facts hypo- 
thetically stated, is erroneous if it 
omits the issue as to proofs of loss, 
and whether proofs had been waived. 
Roberts v. Insurance Co. of Amer- 
ica, 94 Mo. A. 142, 72 SW 144. (5) 
An instruction that a compromise re- 
lied on by insured had not been 
shown to have been made by the 
insurer’s authority, and should not 
be considered by the jury, is properly 
refused, where it is a question of 
fact whether the agent who agreed 
on the compromise acted within the 
scope of his authority. Milwaukee 
Mechanics’ Ins. Co. v. Frosch, (Tex. 
Civ. Aa): 130 =Siwe 6002 j 
{b] Ignoring statute. — An _ in- 
struction which requires a literal 
compliance with the iron-safe clause, 
and ignores a statute making a 
substantial compliance sufficient, is 
Queen of Arkansas Ins. 


erroneous. 
Co. v. Malone, 111 Ark. 229, 163 SW 
utiles 

73. Ark.—Phcenix Ins. Co. v. Min- 


ner, 64 Ark. 590, 44 SW 75. 
Ga.—Phenix Ins. Co. v. Hart, 112 
Ga. 765, 38 SE 67. : 
Ss. C—Kingman v. Lancashire Ins. 
Co., 54 S. C. 599, 32 SE 762. 
Tenn.—People’s Ins. Co. v. Kuhn, 
12 Heisk. 515. 
Tex.—Moriarty v. U. S. F. Ins. 
Co., 19 Tex. Civ. A. 669, 49 SW 132. 
{a] Imstructions held erroneous. 
—wWhere insurer introduces_ testi- 
mony that it had stated to insured 
that it would not pay the full 
amount of the policy, and that it 
eould defeat the claim because 1n- 
sured had burned his property, but 
that he must furnish proofs of loss 
ijn accordance with the policy, it is 
error to instruct that proofs of loss 
had been waived, and not to submit 
the question to the jury. Pheenix 
Ins. Co. v. Minner, 64 Ark. 590, 44 


Sw 75. 

Instruction held not erron- 
eous.—An instruction, “If you find 
from the evidence that the conduct 
of a gambling establishment in said 
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But it is not 1 evidence.7é 


on the facts in 


insured premises was an increase of 
hazard, you will find for defendant, 
unless from the charge you find such 
forfeiture was waived,” does not as- 
sume that the gambling establish- 


ment increased the hazard. Moriarty 
Ve UES mire sinsk.@os, 19 Tex “Civ. 
A. 669, 49 SW 1382. 

74 Price v. Patrons’, etc., Home 


Protection Co., 77 Mo. A. 236; Stick- 
ley v. Mobile Ins. Co., 37 S. C. 56, 
16 SE 280, 838. 

[a] Illustration. — Where the 
pleadings and the evidence proceed 
on the theory that plaintiff is the 
Owner of the insured property, the 
court is justified in assuming such 
Ownership in its instructions. Price 
v. Patrons’, etce., Home Protection 
Conmeid Moe Ale 236; 

75. Phoenix Ins. Co. v. Winter- 
smith, 98 SW 987, 30 KyL 369; Hil- 


burn v. Phcenix Ins. Co., 140 Mo. A. 
355, 124 SW 63; Steinbach v. La 
Hayette FE. Ins. Co., 54 N. Y. 90; 
German-American Ins. Co. v. Mc- 


Bee, 31 Qh: Cir.’ Ct. 469: 
_ [a] Rule applied.—(1) Where it 
is undisputed that the loss was to- 
tal, a failure on the part of the 
court to qualify the definition of “to- 
tal loss” in the charge is not error. 
German-American Ins. Co. v. McBee, 
31 Oh. Cir. Ct. 469. (2) In an action 
on a valued policy, it is not neces- 
sary to state the value of the insured 
goods in the instructions, where 
there is evidence that it had depre- 
ciated since the policy was issued. 
Hilburn v. Phoenix Ins. Co., 140 Mo. 
A. 355, 124 SW 68. (3) On the ques- 
tion whether fireworks were intended 
to be insured under a policy on a 
stock of fancy goods, toys, etc., it 
is proper to refuse to instruct that 
the jury may consider the rate of 
premium paid. Steinbach v. La Fay- 
ette F. Ins. Co., 54 N. Y. 90. 

76. Markus v. Attna Ins. Co.,. 209 
Ill. A. 491; Rothschild v. American 


Cent. Ins. Co., 62 Mo. 356; Brown- 
field v. Phoenix Ins. Co., 35 Mo. A. 
54. 

Trove Anwsmitn suaimper Cos Vs 


Central Manufacturers’ Mut. Ins. Co., 
68 Minn. 45, 70 NW 866; Fowler v. 
Aitna F. Ins. Co., 7 Wend. (N. Y.) 
270; Davis v. Western Massachusetts 
Ses (COs See ele. et ea VV ONaACH Elian. 
New Denmark Mut. Home F. Ins. 
Co., 102 Wis. 81, 78 NW 165. 

fa] Oral and written evidence.— 
Where the evidence on the question 
of: a waiver by an insurance com- 
pany of a condition of a policy re- 
quiring an appraisal of the amount 
of loss consisted partly of letters 
between the parties, such letters 
should be submitted to the jury with 
the other evidence, without instruc- 
tion as to their legal effect standing 
alone. Davis v. Western Massachu- 
SOtt sine a Comns abn. 

78. U. S—Meily Co. v. London, 
etc., EF. Ins. Co:, 142 Fed. 873 [aff 
148 -Fed. 6838, 79 CCA 454]. 

Ark.—Capital F. Ins. Co. v. Kauf- 
man, 91 Ark. 310, 121 SW 289. 

Towa.—Corson v. Iowa Mut. F. Ins. 
Assoc., 115: Iowa 485, 88 NW 1086. 

Mo.—St. Louis Gaslight Co. v. 
American F. Ins. Co., 33 Mo. A. 348. 

N. Y.—Carroll v. Charter Oak Ins. 
Co., 1 Abb. Dec. 316, 10 AbbPrNS 
Toots 
Oh.—Pennsylvania F. Ins. Co. v. 
Carnahan, 19 Oh. Cir. Ct. 97, 10 Oh. 
Cir. Dec. 225. ; 

Or.—Portland First Nat. Bank v. 
Commercial Union Assur. Co., 33 Or. 
48, 52 P 1050. 
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In any event the court must not mis- 
state the evidence or its effect.77 
court may instruct the jury by what rules they are 
to be governed in considering the evidence and ar- 
riving at a verdict, and give them proper cautions 
in regard thereto.’® And if there is no evidence, or 
if the evidence is insufficient in law to justify the 


However, the 


Pa.— Wanner v. Manufacturers’, 
ete. Mut. F. Ins. Co., 245 Pa. 80, 
91 A 498; Grossbaum Ceramic Art 


Syndicate v. German Ins. Co., 213 Pa. 
506, 62 A 1107. 

Wash.—Day v. St. Paul F. & M. 
Ins. Co., 189 P 95; McWilliams v. 
Cascade F. & M. Ins. Co., 7 Wash. 
48, 34 P 140; Simmons v. West Vir- 
ginia Ins. Co., 8 W. Va. 474. 

{a] Illustrations. — (1) An _ in- 
struction that the jury are not bound 
to adopt the opinion of any witness, 
but that it is for them to determine 
in the light of all the circumstances 
what weight should be given to any 
Opinion, theory, or conclusion stated 
by any witness, is correct. St. Louis 
Gaslight Co. v. American F. Ins. Co., 
33 Mo. A. 348. (2) An instruction 
as to the measure of plaintiff’s re- 
covery, which states that the valua- 
tion “should not be plaeed at what 
it might be under the evidence, but 
at what the evidence fairly shows 
it to be, if it is found that its value 
appears from the evidence,’ is not 
objectionable. Corson v. Iowa Mut. 
F. Ins. Assoc., 115 Iowa 485, 88 NW 
1086. (8) It is not error to instruct 
“(that] the attorneys engaged in the 
trial of this case may call your at- 
tention to the evidence; they may 
present it in such a way as to best 
suit their respective sides; and they 
can comment upon the testimony, but 
they have no right to tell you what 
disputed point has been proven or 
disproven.” Pennsylvania F. Ins. Co. 
v. Carnahan, 19 Oh. Cir. Ct. 97, 108, 10 
Oh. Cir. Dec. 225. (4) Where there 
is evidence that it was the usage of 
stores in the community to keep open 
until 10 or 11 o’clock, and then for 
the proprietor to take his books up- 
stairs to his room, and post them be- 
fore returning them to the safe in 
the store, as plaintiff was doing on 
the night of the fire, the court prop- 
erly charged that the jury should 
consider such usage in determining 
whether there had been a compliance 
with the iron-safe clause. Capital F. 
Ins. Co. v. Kaufman, 91 Ark. 310, 121 
SW 289. 

[b] Incendiarism.— (1) Instruc- 
tion held proper. Pennsylvania F. 
Ins. Co. v. Carnahan, 19 Oh. Cir. Ct. 
97, 10 Oh..Cir. Dec. 225. (2) Where 
insurer claims that insured caused 
the fire, instructions that there is no 
question whether a crime has been 
committed, and that a verdict for 
insurer could not be used in a crimi- 
nal prosecution of insured, are not 
erroneous, if it is apparent that the 
court intended merely to caution the 
jury against allowing the criminal 
phase of the case to influence their 
verdict. Portland First Nat. Bank v. 
Philadelphia Fire Assoc., 33 Or. 172, 
50 P 568, 53 P 8. (8) Where de- 
fendant charges that the fire was in- 
tentionally caused by plaintiff, and, 
while bringing no direct evidence to 
that effect, shows various circum- 
stances tending to prove it, it is 
error to refuse a charge that fraudu- 
lent acts are generally concealed, 
and the direct proofs rest wholly in 
the breasts of the guilty parties; 
and that the usual proofs of such 
acts are the facts and circumstances 
surrounding the transaction, which, 
in order to establish fraud in any 
case, must be such as will convince 
an ordinarily prudent person and as 
are not susceptible of any reason- 
able explanation consistent with the 
honesty of the person charged. Mc- 
Williams v. Cascade F. & M. Ins. Co., 
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finding of a fact, the court may so instruct.7® 

d. Conformity to Pleadings and Evi- 
The instructions must conform and be con- 
fined to the issues raised by the pleadings and evi- 
An instruction is erroneous if it charges 
on a theory not put in issue by the pleadings *! or 
not supported by the facets in evidenee,®? or if it 


[§ 780] 
dence. 


dence.®° 


7 Wash. 48, 34 P 140. (4) Instruct- 
ing the jury te consider the improb- 
ability that one will commit such an 
act does not invade the province of 
the jury. Portland First Nat. Bank 
v. Commercial Assur. Co., 33 Or. 43, 
52 P 1050. (5) But it has been held 
that an instruction that the issue is 
to be decided by the preponderance 
of the evidence, with the addition, 
“regard being had, however, to the 
serious nature of the charge in de- 
termining the preponderance or 
weight of evidence,” is improper as 
ejecting into the case an element of 
criminality. Rothschild v. American 
Cent. Ins. Co., 62 Mo.. 356. 

{c] Where two witnesses contra- 
dict each other as to whether one of 
them had given notice to another, 
who was agent of the insurance com- 
pany, of subsequent insurance, as re- 
quired by the policy, it is not error 
to charge that the one could not 
have sworn he gave the notice unless 
he recollected giving it, and that if 


he did not recollect, he had com- 
mitted perjury. Carroll v. Charter 
Oak. InsimGo..4d) Abby Dec: ACN T¥.) 


316, 10 AbbPrNS 166. 

79. Packham v. German F. Ins. 
Co., 91 Md. 515, 46 A 1066, 80 AmSR 
461, 50 LRA 828; Spring Garden Mut. 
Ins. Co. v. Evans, 9 Md. 1, 66 AmD 
30; Nelson v. Atlanta Home Ins, Co., 
120 N. C. 302, 27 SE 38. 

[a] Thus, it is not error to in- 
struct, on a special issue whether 
plaintiff was the owner of insured 
property, that if the jury believed 
the evidence they should answer in 
the affirmative, where plaintiff’s pos- 
session under deeds duly executed 
and recorded was shown, and there 
is no evidence impeaching his title. 
Nelson v. Atlanta Home Ins. Co., 120 
NE ©.i8.02;)27%.. SB) 38. 

80. U. S.—Meily Co. v. London, 
ete; ab ins. Co;,. 142. \hed. 18730 [aff 
148 Fed. 683, 79 CCA-454]; Western 
Assur. Co. v. J. H. Mohlman Co., 83 
Fed. 811, 28 CGA 157, 40 LRA 561; 
Shaw v. Scottish Commercial Ins. 
Co., 1 Fed. 761. 

Ala.—Pennsylvania F, Ins. Co. v. 
Draper, 187») Alaw«103, .65-°S 923; 
Georgia Home Ins. Co. v. Allen, 119 
Ala. 436, 24 S 399; Feibelman v. 
Manchester F. Assur. Co., 108 Ala. 
180,19 S 540. 

Ark,—Beavers v. Security Mut. 
Ins, Co., 76 Ark. 595, 90 SW 13, 
AnnCas 585. 

Colo,—Strauss v. Phenix Ins. Co., 
9 Colo. A. 386, 48 P 822. 

D. C.—Mitchell v. Potomac Ins. 
“Co., 16 App. 241 [aff 183 U. S. 42, 
~ 22 SCt 22, 46 L. ed. .74]. 

Ga.—Goldberg v. Provident Wash- 
inet Ins. Co., 144 Ga. 783, 87 SE 
1077. 

Ill.—Niagara F. Ins. Co. v. Hee- 
nan, 181 Ill. 5%, 54 NE 1052 [aff 
81 Ill. A. 678]; Wilson v. Hartford 
Ha) ins. iCo.,. 188 pill, Arets8 is 

Iowa.—Names vy. Dwelling House 
Ins. Co., 95 Iowa 642, 64 NW 628; 
Harris v. Phoenix Ins. Co., 85 Iowa 
238, 52 NW 128. 

Kan.—Western Home Ins. Co. v. 


Thorpe, 40 Kan. 255, 19 P 681. 
Ky.—Continental Ins. Co. v. Coons, 
14 KyL 136. 


Mass.—Cook y. North British, etce., 
Ins. Co., 181 Mass. 101, 62 NE 1049. 
Mich.—Residence F. Ins. Co. v. 
Hannawold, 37 Mich. 103; Continen- 
tal Ins. Co. v. Horton, 28 Mich. 1738. 
Mo.—Zackwik v. Hanover F. Ins. 
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issue.°3 
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given,S* 


Co., (A.) 225 SW 1385; Columbia Feed, 
ete., Co. v. American Cent. Ins. Co., 
(A.) 196 SW 393; 
Ins. * Co.,.. 135 Mo,)A. 247, -115; .SW 
478; Schulter v. American Cent. Ins. 
Co., 1 Mo. A. 285. 

N. Y.—McCready v. Hartford F. 
Ins. Co., 61 ‘App. (Dive7583;. 70 INYS 
UB: Regan v. Prudential Ins. Co., 33 
Misc. 78, 67 NYS 197. 

Oh.—German-American Ins. Co. v. 
McBee, 31 Oh. Cir.. Ct. 469. 

Pa.— Wanner v. Manufacturers’, 
ete... 0 Mut. Bis ins....Co.,|.4245-~Pa; 80, 
91 A 498; Davison v.. London, etc., 
By sinsy Cos 189 SPase(325 +425 Aye2, 

Ss. C.—Plunkett v. Piedmont Mut. 
Ins.:..Co., 80, S. ‘C. 407, 61. SE. 893; 
Hankinson vy. Piedmont Mut. Ins. 
Co., 80 S. C. 392, 61 SE 905; Norris 
Vi artford Kiins.. Cos) d%.S.0C., 358, 
35 SE 572; Montgomery v. Delaware 
INSSHCOM So MSCs) Lone 2nuSbeni23s 
Gandy v. Orient Ins. Co., 52 S. C. 
224, 29 SE 655. 

Tenn.—Southern Ins. Co. v. Estes, 
106 Tenn. 472, 62 SW 149, 82 AmSR 
892,'52 LRA 915. 

Tex.—East Texas ~ Es) Ins: 160s." Vic 
Brown, 82 Tex. 631, 18 SW 713; Se- 
curity Ins. Co. v. Kelly, (Civ. A.) 196 
SW 874; Shawnee F. Ins. Co. v. 
Chapman, 63 Tex. Civ. A. 61, 132 
SW 854; Mecca F. Ins. Co. v. Moore, 
(Civ. A.) 128 SW 441; Pennsylvania 
F. Ins. Co. v. Waggener, 44 Tex. 
Civ. A. 144, 97 SW 541; Knoxville 
Bo InsstCo, w. Hird,..4.. Tex, (Civ, A. 
82, 23 SW 393. 

Va.—Wytheville Ins, Co. v. Stultz, 
87 Va. 629, 13 SE 77. 

Wis.—Campbell v. Germania F. 
Ins. Co., 168 Wis. 329, 158 NW 63. 

{a] Mlustrations. — (1) An_ in- 
struction that the burden is on plain- 
tiff on. the whole case to prove that 
the property insured was destroyed 
by fire is erroneous, where the evi- 
dence shows that fact without con- 
flict, and the only controverted ques- 
tion is whether the policy had ceased 
to be in force before the fire. West- 
ern Assur. Co. v. J. H. Mohlman Co., 
83 Fed. 811, 28 CCA 157, 50 LRA 561 
{certiorari den 168 U. S. 710, 18 sct 
949, 42 L. ed. 1213]. (2) Where in- 
sured claims that a breach of an 
iron-safe clause had been waived, an 
instruction that if the jury believe 
the evidence, they should find such 
condition had been broken, is prop- 
erly refused as inapplicable to the 
issue, which was the waiver, and not 
the breach of the condition. Georgia 
Home Ins. Co. v. Allen, 119 Ala. 436, 
24 § 399. (3) A requested instruc- 
tion denying the right of recovery if 
the risk was increased at any time 
is properly refused as abstract if it 
does not point out the matters of 
increase, and is not confined to the 
defenses pleaded. Residence F. Ins, 
Co. v. Hannawold, 87 Mich. 103. 

81. Cal.—Greiss v. State 
ete, ‘Cox, 98) (Cais 241, “33. PR) 195. | 

Ind.—Ft. Wayne Ins. Co. v. Irwin, 
23 Ind. A. 58, 54 NE 817. 

Iowa.—McCoy v. Iowa State Ins. 
Co., 107, Iowa 80, 77 NW 529; Wise- 
man v. Hawkeye Ins. Co., 74 Iowa 
11, 36 NW 780. 

Kan.—Dwelling-House Ins, Co. v. 
Joe 47 Kan. 1, 27 P 100. 

Y.—Northam v. Dutchess Coun- 
ty Shut Ins. Co., 177 N. Y. 73, 69 NE 

{a] Dlustrations. — (1) Where 
the pleadings do not present an issue 
of waiver of conditions, it is error 


Inv., 


Requests. 
properly requested instruction on a material matter 
which is not sufficiently covered by the instructions 
But a proper request need not ordinarily 
be given in its exact language; it is sufficient if it 


James .v. Illinois ;*tions or 
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ignores or omits to charge on a material matter in 


Jt is error to refuse a 


to instruct that insured must either 
show a performance of the condi- 
‘ show that insurer had 
waived them. Ft. Wayne Ins. Co. v. 
Irwin, 23 Ind. A. 58, 54 NE 817. (2) 
In an action by the assignee of a pol- 
icy, it is error to submit the case to 
the jury on the theory that plaintiff 
could recover if the company had 
agreed to insure the assignee’s in- 
terest in the property, where no such 
agreement was pleaded. Northam v. 
Dutchess County Mut. Ins. Co., 177 
N. Y. 73, 69 NE 622. (3) Where the 
defense that insured was not the sole 
owner of the building is not pleaded, 
the court may properly ignore it, 
although established by the evidence, 
in submitting the issues to the jury. 
American Cent. Ins. Co. v. Murphy, 
(Tex. Civ. A.) 61 SW 956. 

[b] Submission of question of 
estoppel held warranted. Kimball v. 
Horticultural Fire Belief, 79 Or. 133, 
154 SPL 585 

82. U: S.—-Western Assur. Co. v. 
J. H. Mohliman Co., 83 Fed. 811, 28 
CCA 157, 40 LRA‘561 [certiorari ‘den 
168 U. S. 710, 18 SCt 949, 42 L. ed. 
12737. 

Ark.—Merchants’ F. Ins. Co. v. 
McAdams, 88 Ark. 550, 115 SW 175. 

Cal.—Shuggart v. Lycoming HY. LnSe 
Co., 55 Cal. 408. 

Colo.—Strauss vy. Phenix Ins. Co., 
9 Fele: A. 386, 48 P 822. 

Ill.—Deming v. Prudential Ins. Co., 
BES PIT. ALO: 

Mich.—Walker v. Western Under- 
writers’ Assoc., 142 Mich. 162, 105 
NW 597; Briggs v. Fireman’s Fund 
Ins. Co., 65 Mich. 52, 31 NW 616; 
Farmers’ Mut. F. Ins. Co. v. Gargett, 
42 Mich. 289, 3 NW 954. 

Tex.—State Mut. F. Ins. Co. v. 
Taylor, (Civ. A.) 157 SW 950; Phila- 
delphia F. Assoc. v. Masterson, 25 
Tex. Civ. A. 518, 61 SW 962; Sun 
Mut. Ins...Co.. v. Tufts, 20. Tex... Ciy- 
A. 147, 50 SW 180; German-American 
Ins: Cosn Ne Syne: 10° "Tex: Civ tA. 
363, 30 SW 576. 

Wash.—Day v. ges Paul F. & M. 
Ins'r Cogan L8oy P 5 

fa] Rule pea LE charge that 
a waiver could not be inferred from 
conduct of the insurer before the 
loss, and that a policy void because 
of other insurance could be revived 
only by a new contract, is properly 
refused, where there is evidence to 
sustain a waiver after the loss. 


Walter v. Mutual City, ete, F. Ins. 
Co., 120 Mich. 35, 78 NW 1011. 

83. See supra § 778. 

84. Ga. — Phenix [Ins. Co. v. 


Searles 100 Ga. 97, 27 SE 779. 

Ill.—Mutual Mill Ins. Co. v. Gor- 
don, 121 Ill. 366, 12 NE 747; Slack 
v. Milwaukee-Mechanics Ins. Co.,:186 
PNAgso oD: 

Md.—Westchester F. Ins. Co. v. 
Weaver, 70 Md. 536, 17 A 401, 18 A 
1034, 5 LRA 478. 

Mich.—Cronin v. Philadelphia Fire 
Assoc., 119 Mich. 74, 77 NW 648. 

N. Y.—Regan v. Prudential Ins. 
Go., 33 .Mise 78, 6% NYS 197, 

Tex.—Hibernia Ins, Co. v. Starr, 
13 SW 1017; Reliance Ins. Co. v. 
Dalton, (Civ. A.) 178 SW 966, 180 
SW 668. 

Va.—Mutual F. Ins, Co. v. Turner, 
115 Va. 631, 79 SE 1067. 

Wash.—MeWilliams v. Cascade F. 
ore Ins. Co., 7 Wash. 48, 34 P 

W. Va.—Simmons v. West Virginia 
Ins. Co., 8 W. Va. 474. 


For.later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is covered in substance by the 


-given;®> and in the absence of a statute or rule of 
court prohibiting it, the court may modify a de- 
fective or erroneous instruction which is requested, 
and give it in its modified form.’* It is not error to 
refuse a requested instruction which, as applied to 
the facts of the case, states the law incorrectly.87 

[§ 782] 6. Verdict and Findings—a. 


-eral. 


-anee policy.*® 


The rules which control the verdicts and find- 
ings in civil actions generally ®* apply in respect to 
the verdict and findings in an action on a fire insur- 
In accordance with such rules, the 
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instructions as 
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verdict must be specific and certain,?° and must be 


Wis.—Dodge County Mut. Ins. Co. 
"V... Rogers, 12) Wis. 337. 

{a] Instructions held erroneously 
-refused.—(1) As to whether certain 
representations in an _ application 
constitute a warranty. Mutual Mill 
Ins. -Co. v. Gordon, 121 Ill. 366, 12 
NE 747. (2) A refusal to instruct 
that “every increase of the risk after 
‘insurance, within the control of the 
sassured, rendered the policy void,” 
especially where the policy itself con- 
tains such a _ provision, is. error, 
Dodge County Mut. Ins. Co. v. 
Rogers, 12 Wis. 337. (3) Where evi- 
dence was given that plaintiff inten- 
tionally caused the property to be 
destroyed by fire, and also evidence 
tending to prove the contrary, the 
-court improperly refused to instruct 
at defendant’s request that it was 
snot necessary, in order to defeat a 
‘recovery, that plaintiff should be 
proved beyond,a reasonable doubt to 
thave intentionally and fraudulently 
“caused the loss, but that if the 
~weight or preponderance of evidence 
‘~was to that effect, the jury should 
find for defendant. Simmons v. West 
Virginia Ins. Co., 8 W. Va. 474. (4) 
It is error to refuse to instruct that 
“if the jury cannot find from the evi- 
vdence the market value of the stock 
vdestroyed, there can be no finding for 
plaintiff as to such property. Man- 
echester F. Assur. Co. v. Feibelman, 
118’Ala. 308, 23 S 759. 

85. U. S.—Bayly v. London, etc., 
-Ins. Co., 2 F. Cas. No. 1,145. 

Ga.—Georgia Home Ins. Co. v. 
«Campbell, 102 Ga. 106, 29 SE 148. 

Tll.—Mutual Mill Ins. Co. v. Gor- 
don, 121 Ill. 366, 12 NE 747; Granite 
«City Lime, etc., Co. v. Hanover F. 
Ins. Co., 194 Ill. A. 68; Downs v. 
‘Michigan Commercial Ins. Co., 157 
Til. A. 32. 

Ind.—Home Ins. Co. v. Gagen, 38 
"Ind. “A. 680, 76 NE 927. 

Iowa.—Siltz v. Hawkeye Ins. Co., 
“71 Iowa 710, 29 NW 605; Collins v. 
Iowa Mfrs’. Ins. Co., 184 Iowa 747, 
~169 NW 199. 

Ky.—Iransatlantic Ins. Co. v. 
-Bamberger, 11 SW 595, 11 Kyl 101. 

Mass.—Baker v. Commercial Union 
Assur. Co., 162 Mass. 358, 38 NE 
1124; Jones Mfg. Co. v. Manufactur- 
-ers’ Mut. F. Ins. Co., 62 Mass. 82, 
54 AmD 7742. 

Miss.—Moyers v. Columbus Bank- 
ing, etc., Co., 64 Miss. 48, 8 S 206. 

Mo.—Horine v. Royal Ins. Co., 199 
Mo. A. .107, 201 SW 958. aye 

N. H.—Taylor v. Roger Williams 
Ins. Ca., 51°N. H. 50. 

N. -Y.—McCready v. Hartford F. 
Ins. €o., 61 App. Div. 583, 70 NYS 
"TTS. 


Tex.—Milwaukee Ins. 


Mechanics’ 


Co. *v. Frosch, (Civ. A.) 130 SW 
«600. 
Wis. — Knopke v. Germantown 


Farmers’ ‘Mut. Ins. Co., 99 Wis. 289, 

“74 NW 795. 

-* [a] Illustration. — Where the 
court, insan action in which the de- 
fense was arson, instructed in effect 
that the ‘presumption of innocence 
existed until the jury were satisfied 
by a-preponderance of the evidence 
of plaintiff's guilt, there was no 

«error in refusing to instruct that the 


‘ 


jury must be satisfied by a prepon- 
derance of the evidence that plaintiff 
did intentionally set the fire, and 
that there was no preponderance un- 
less the testimony was sufficient to 
overcome the presumption of inno- 
cence. Knopke v. Germantown 
Farmers’ Mut. Ins. Co., 99 Wis. 289, 
74 NW 795. 

e6. Ark.—Hartford F. Ins. Co. v. 
Enoch, 79 Ark. 475, 96 SW 393. 

Mo.—Grossman vy. American Ins. 
Co., (A.) 204 SW 947. 

Pa.—Landes v. Safety Mut. F. Ins. 
Co, 290) Pai. 536, 427 A961. 

Tex.—Underwriters’ Fire Assoc. v. 
Palmer, 32 Tex. Civ. A. 447, 74 SW 


603. 
Va.—wNorth British, ete., Ins. Co. 
52 SE 


v. Edmundson, 104 Va. 486, 
350. 

87. Ala.—Southern States F. Ins. 
Co. v. Kronenberg, 199 Ala. 164, 74 
S 68; Georgia Home Ins. Co. v. Al- 
len, 119 Ala. 436, 24 S 399. 

Ark.—Chunn v. London, etc., Ins. 
Co., 124 Ark. 327, 187 SW 307; Queen 
of Arkansas Ins. Co. v. Dumas, 168 
Sw 561; Hartford F. Ins. Co. v. 
Enoch, 79 Ark. 475, 96 SW 393. 

Fla.—Philadelphia Fire Assoc. v. 
Evansville Brewing Assoc., 73 Fla. 
904, 75 S 196. 

Ga.—Insurance Co. of North Amer- 
ica v. Leader, 121 Ga. 260, 48 SE 
972. 

Tll.—Downs v. Michigan Commer- 
cial Insii Cone '57 eullorA. 2 

Ky.—American Cent. Ins. Co. v. 
Leake, 104 SW 378, 31 KyL 1016. 

R. I.—Taylor v. Northern Ins. Co., 
42 R. I. 354, 107 A 238. ‘ 

Tex.—Occident F. Ins. Co. v. Linn, 
(Civ. A.) 179 SW_ 523. 


lso supra §§ 778, 780. 
cade i: : 1868, 1953]. 


gs. See Trial [38 Cyc ; : 
g9. Ill. — Western Underwriters 
Assoc. v. Hankins, 221 Ill. 304, 77 


NE 447 [aff 122 Ill. A. 600]; Lanca- 
shire ie Co. v., Lyon, 124 Ill, A. 
491, ; 

Kan.—Morgan v. Germania F, Ins. 
Co., 104 Kan. 388, 179 P 330, 3 ALR 


bas: Y.—Hoffman v. Prussian Nat. 
Ins. Co., 181 App. Div. 412, 168 NYS 


841. ; 
N. ee ne Re Wa: 
Paty ye 7A Nome. 5 : 
TES Aleta v. Fidelity-Phenix 
F. Ins. Co., 83 Wash. 242, 145 4P 
199. 

[a] Construction.—(1) In_a ver- 
dict finding that the loss of plain- 
tiff was three thousand and sixty- 
two dollars, of which the sum ot 
four hundred and sixty-two dollars 
is the value of the store, and two 
thousand six hundred dollars the 
value of the stock on hand, the word 
“value” should be read aS meaning 
the damage on account of the de- 
struction of the store and goods. 
Wynne v. Liverpool, etc., Ins. Co., 
TINA GC) tet (2)) A. verdict, for 
plaintiff on an issue whether he had 
avoided the policy by false swearing 
as to value does not demand a judg- 
ment for the full amount of the pol- 
icy. David v. Fidelity-Phenix F. Ins. 
Go, 83° Wash. 242, 145° P 199. 

[b] Defect cured by remittitur.— 
Where there is any evidence tending 


etc., 
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responsive to the issues made by the pleadings and 
the evidence.® A general verdict in favor of plain- 
tiff is in effect a sufficient finding that the fire oc- 
curred without any fault on his part,9? and nega- 
tives any conduct on his part which has been set 
up as a bar to his recovery.°* A verdict against two 
insurance companies on policies covering the same 
loss, and for equal amounts and of even dates, im- 
plies an equal award against each company.°* 
b. Special Verdict or Findings. 
rules which control in civil actions generally % are 
applicable in respect to the propriety,®® sufficien- 


The 


to show the property was damaged 
in excess of the amount of the ver- 
dict, error in not deducting the 
amount for which the policy pro- 
vided by reason of other insurance 
is cured by a remittitur of that 
amount. Western Underwriters 
Assoc. v. Hankins, 221 Ill. 304, 77 
NE 447 [aff 122 Ill. A. 600]. 

Limitation of time for action as 
affecting proceeding to correct ver- 
dict see supra § 670. 

90. Georgia Co-op. Fire Assoc. v. 
Harris, 124 Ga. 114, 52 SE 88. See 
Goldstein v. St. Paul F. & M. Ins. 
Co., 124 Iowa 143, 99 NW 696 (no 
inconsistency). 

[a] Specifying amounts for sepa- 
rate properties. — Where suit is 
brought on a policy covering in dif- 
ferent amounts a dwelling house and 
the furniture, a verdict for plaintiff 
need not’ specify separately the 
amounts found for loss of the house 
and of the furniture, but may be 
a lump sum covering the entire loss. 
Georgia Co-op. Fire Assoc. v. Harris, 
124 Ga. 114, 52 SE 88. . 

- Germania F. Ins. Co. v. Boy- 
12 Wall. (U. S.) 433, 20 L. ed. 


{a] Verdict held sufficient. 
Where four companies join in one 
policy, agreeing to become liable for 
one fourth each of the amount in- 
sured, and all are made defendants 
in.a suit on the policy, a verdict find- 
ing that defendants did assume in 
manner and form as in the declara- 
tion alleged, and assessing the whole 
damage at the face of the policy, isa 
good verdict. Germania F. Ins. Co. 
v. Boykin, 12 Wall. (U. S.) 4338, 20 
L. ed. 442. 

92. Morgan v. Germania F. Ins. 
oor 104 Kan. 383, 179 P 330, 3 ALR 


Richards v. Washington F. & 
Ins. Co., 60 Mich. 420, 27 NW 


[a] Application of rule.—Where 
the judge charged the jury, that if 
plaintiff deceived or colluded with 
the agent of the company, or know- 
ingly or purposely made any misrep- 
resentations, or withheld any ma- 
terial facts on taking out his policy, 
and thereby obtained lower rates of 
insurance, he could not recover, a 
verdict for plaintiff necessarily nega- 
tives any such conduct on his part. 
Richards v. Washington F. & M. Ins. 
Co., 60 Mich. 420, 27 NW 586. 

94. Milwaukee Mechanics’ Ins. Co. 
v. Mrosch, (Tex. Civ. A.) 130) SW 


600. 
See Trial [38 Cyc 1907, 1953]. 

96. Ind.—Farmers’ Ins. Assoc. v. 
Reavis, 163 Ind. 321, 70 NE 518, 71 
NE 905; Newark F. Ins. Co. v. Mar- 
tinsville Harness Co., (A.) 128 NE 
616. 

Iowa.—Goldstein v. St. Paul F. & 
M. Ins. Co., 124 Iowa 143, 99 NW 
696; Read v. State Ins. Co., 103 Iowa 
307, 72 NW 665, 64 AmSR 180. 

Kan.—American Cent. Ins. Co. v. 
Hathaway, 43 Kan. 399, 23 P 428. 

N. Y.—Kelly v. Indemnity F. Ins. 
Cos, L388 ONY. 4322, 7 Transcr: A..326. 

Vt.—Citizens’ Sav. Bank, etc., Co. 
v. Fitchburg Mut. F. Ins. Co. 86 
Vt. 267, 84 A 970. 
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cy,27 and construction and effect °* of special ver- 
dicts or findings by the jury or by the court as the 
case may be. Where a special interrogatory is re- 
quested which is within the issues made by. the 
pleadings and the evidence, it is error for the court 
to refuse to submit it;°® but it is proper to refuse 
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to submit an interrogatory which has no’ direct 


[a] Mlustrations. — (1) Where 
fraudulent overvaluation of plain- 
tiff’s stock was claimed as a defense, 
and it appeared that the stock had 
been shipped from one town to an- 
other on removal by plaintiff, a spe- 
cial interrogatory whether all the 
goods claimed to have been _ de- 
stroyed by plaintiff were placed in 
his stock at the place to which he 
removed is not objectionable as ask- 
ing a general finding for plaintiff or 
defendant on the issue. Goldstein v. 
St. Paul F. & M. Ins. Co., 124 Iowa 
143, 99 NW 696. (2) In an action 
on a policy containing an eighty per 
cent coinsurance clause, it is not an 
abuse of the court’s discretion to 
omit to require a special verdict 
showing the value of the property 
before and after the fire. Citizens’ 
Sav. Bank, ete., Co. wv. Fitchburg 
Mut. F. Ins. Co., 86 Vt. 267, 84 A 
970. (3) Where’ the account books 
of insured are admitted without ob- 
jection to show the amount and 
value of the goods at the time of the 
fire, and evidence is also admitted 
to explain alterations in the account, 
but no request is made by defendant 
to exclude the books as evidence on 
account of presumptions’ raised 
against them by the fact of such al- 
terations, it is not error to submit 
the question: “Have the account 
books of plaintiff been falsely or 
fraudulently altered?” Kelly v. In- 
demnity Ff. Ins. Co., 38 IN. Y. 322. 

97. Bowlus. v. Phenix Ins. Co., 133 
Ind. 106, 32 NE 319, 20 LRA 400; 
Phoenix Ins. Co. v. Perry, 131 Ind. 
572, 30 NE 637; Insurance Co. of 
North America v. Coombs, 19 Ind. 
A. 331, 49 NE 471; Hayden v. Ameri- 
can Cent. Ins. Co., (Mo. A.) 221 SW 
437; Burgess v. Mercantile Town 
Mut. Ins. Co., 114 Mo. A. 169, 89 SW 
568; McFetridge v. American F. Ins. 


Co., 90 Wis. 138, 62 NW 938; Par- 
sons v. Citizens’ Ins, Co., 43 U. C. 
Q. B. 261. 


[a] Findings held sufficient: (1) 
To show that the insured goods were 
destroyed at the place mentioned in 
the policy. German-American Ins. 
Co. v. Shepherd, (Ind. A.) 126 NE 
447, (2) To show that insurer had 
notice of the loss. Burgess vy. Mer- 
cantile Town Mut. Ins. Co., 114 Mo. 
A. 169, 89 SW 568. (38) Where the 
policy required notice of loss to be 
given, a special verdict showing but 
imperfectly that notice was given 
is nevertheless sufficient to prevent 
a declaration of forfeiture for fail- 
ure to find that notice was given. 
Bowlus v. Phenix Ins. Co., 133 Ind. 
106, 32 NE 319, 20 LRA 400. 

[b] Ownership.—A special ver- 
dict which finds that defendant in- 
sured plaintiff against loss on his 
dwelling house is a sufficient finding 
that he owned the property at the 
time it was insured. Insurance Co. 
of North America v. Coombs, 19 Ind. 
A. 331, 49 NE 471. 

[e] Waiver.—Where there is evi- 
dence pro and con on the issue 
whether the insurer waived a provi- 
sion avoiding the policy, a special 
verdict should state whether the 
provision was waived. McFetridge 
v. American F. Ins. Co., 90 Wis. 138, 
62 NW 938. 

{[d] Vexatious refusal to pay loss. 
—There should be an unambiguous 
finding of fact of the insurer’s vexa- 
tious refusal to pay the loss before 
the infliction of either penalty under 
Rev. St. (1909) § 7068, by way of 


attorney’s fees or ten per cent dam- 
ages, should be allowed to. stand; 
that is, either a general verdict 
assessing both the penalty and the 
attorney’s fee, or an affirmative find- 
ing that the refusal to pay was vexa- 
tious. Non-Royalty Shoe Co. v. Phe- 
nix Assur. Co., 277 Mo. 399, 210 SW 
37 [mod (Mo. A.) 178 SW 246, and 
impliedly overr Harmon vy. Stuyve- 
sant Ins. Co., 170 Mo. A. 309, 156 
SW 87]. 

98. Cal.—Coniglio v. Connecticut 
FH.) Ins. Co:, 180 Cal. 596,°182 P 274, 
5 ALR 805; Raulet v. Northwestern 
Oe ins Cos 115 waleeches eLOa ae: 

Ind.—Milwaukee F. Ins. Co. v. 
Todd, 82 Ind. A. 214, 67 NE 697. 

Kan.—Johnson v. Mennonite Mut. 
F.. Ins. Co., 100 Kan. 53, 163 P 1074, 
100 Kan. 450, 165 P 275. 

Mass. — Rockland ~ First Cong. 
Church v. Holyoke Mut. F. Ins. Co., 
158 Mass. 475, 33 NE 572,:35 AmSR 
508, 19 LRA 587. 

Mo.—Stevens v. Norwich Union F. 
Ins. Co., 120 Mo. A. 88, 96 SW 684. 

N. H.—Flynn v. Orient Ins. Co., 
Tie New. 430s SAGAN Wbile 

Tex.—German Ins. Co. v. Norris, 
10 Tex; Civ.7As.250, 32) S Wada. 

[a] MQlustrations.—(1) Where de- 
fendant set up breach of condition 
by the use of a naphtha torch to 
remove old paint from the building 
previous to repainting it, a finding 
that the method used was “the 
method ordinarily pursued to remove 
paint on the outside of a building 
preparatory to scraping it off, to 
paint it,’ was not equivalent to an 
affirmative finding that the change 
of conditions occurred through the 
making of ordinary repairs in a rea- 
sonable and proper way. Rockland 
First Cong. Church v. Holyoke Mut. 
fF. Ins. Co., 158 Mass. 475, 33 NB 
572, 35 AmSR 508, 19 LRA 587. (2) 
A finding that ‘the goods destroyed 
were at the time of the fire worth 
a certain amount is equivalent to a 
finding that such amount was their 
actual cash value. German Ins. Co. 
v. Norris, 11 Tex. Civ. A. 250, 32 SW 
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{b] Ownership.—(1) The court 
should state in its special finding 
that insured owned the property at 
the time of loss, and the absence of 
such a statement is to be treated as 
indicating that the court did not find 
such to be the fact. Milwaukee F. 
Ins. Co. v., Todd, 32 Ind. A. 214, 67 
NE 697. (2) A finding by the court 
that when the policy was issued 
plaintiff was the owner of the build- 
ings insured, which were situated on 
leased land, is not equivalent to a 
finding that plaintiff was the owner 
at the time of loss. Milwaukee F. 
Ins. Co. v. Todd, supra. 

{[c] Notice of loss.—A finding 
based on evidence that notice of loss 
was waived has the same effect as 
though notice had been given. Flynn 
v. Orient Ins. Co., 77 N. H. 431, 92 A 
site 

99. American Cent. Ins. Co. V. 
Hathaway, 43 Kan. 399, 23 P 428. 

1. Goldstein v. St. Paul F. & M. 
Ins. Co., 124 Iowa 1438, 99 NW 696; 
Runkle v. Hartford Ins. Co., 99 Iowa 
414, 68 NW 712; Grubbs v. North 
Carolina Home Ins. Co., 108 N. C. 
172,13 SE 236, 22 AmSR 62. 

{a] Wlustrations.—(1) It is proper 
to refuse to submit interrogatories 
having reference chiefly to the size 
of the boxes in which plaintiff’s 


nature, 
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bearing on the facts in issue,? or which calls for 
only the evidentiary facts.? 
findings must be specific and certain,? and be re- 
sponsive to the issues made by the pleadings and 
the evidence;* and must find all the facts essential 
to a judgment, even though the evidence is undis- 


Special verdicts or 


goods were shipped, the net weight 
of the goods, and other items of that 
t _ Where those facts are not. 
issues in the case. Goldstein v. St. 
Paul F. & M. Ins. Co., 124 Iowa 143, 
99 NW 696. (2) Where defendant 
claims that, the proofs of loss con- 
tained false statements, it is not 
error to refuse to submit an inter- 
rogatory which relates to statements 
made to defendant’s agent, and not 
en proetee eh loss. Runkle v. 
r ns. .Co; 
Rar eae » 99 Iowa 414, 68 
2. Read v. State Ins. Co., 10 
Iowa 307, 72 NW 665, 64 AmSR 180. 
[a]. Thus, under a statute which 
provides that a special verdict shall 
find only the ultimate facts as es- 
tablished by the evidence, special 
interrogatories calling for the dam- 
age to goods in different parts of the 
store, and the value of those totally 
destroyed, are properly refused as 
calling for the method or elements 
considered in reaching the facts. 
Read v. State Ins. Co., 103 Iowa 307 
72 NW 665, 64 AmSR 180, 3 
3. Pheenix Ins. Co. v. Perry, 131 
Ind. 572, 30 NE 637; American Cent. 
Ins, Co. v. Hathaway, 43 Kan. 399, 
23 P 428; Non-Royalty Shoe Co. v. 
Phoenix Assur. Co., 277 Mo. 399, 210 
Shee te Enod- thlo.28) 178 SW 246]; 
We na Ins. Z i 
59%, we NW ose Ss. Coy 11.02" Wis: 
. Farmers’ Mut. F. Ins. y 
Jackman, 35 Ind. A. 1, 73 NEO 730. 
. al. Rossini v. St. P 
M. Ins. Co., 188 P Bei. cua 
4 anda Nehnance Co. of North 
merica v. Coombs, 4 
racer eek 19 Bindi sess 
Mo.—Non-Royalty Shoe Co. vy. 
Phoenix Assur. Co., 277 Mo. 399, 210 
SW 387 [mod (A.) 178 SW 246]; Beal- 
mer v. Hartford F. Ins. Co., (A.) 193 
ess es Burgess At - Mercantile 
ut. Ins. Co. 
0 SW Roe i 4 Mo. A. 169, 
a.—McCormick v. Royal Ins. K 
163 Pa. 184, 29 A 747. pecagry ae 
: -—Bartow v. Northern Assur. 
CO; e10. 25) (Digi 32> 2s Nie Ses * 
3 eo hae Credit Men’s' Assoc. 
5 ome . Ins. Ones Jtai 
102 P 631, i eae 
[a] Findings held sufficient to 
sustain a judgment for insurer on 
the question whether insurer by re- 
taining the premium waived the va- 
SeReY, Pee Vigien Ea v. Marshall 
armers’ Home F, Ins. Co., (Ind. A. 
121 NE 831. neat 
[b] Findings held insufficient.— 
(1) In an action on a policy except- 
ing loss from explosion, a _ finding 
that all the property was destroyed 
by an explosion will not support a 
judgment for insurer, where the 
court also found that a material part 
of the building fell as the result of 
the fire, and there was no finding as 
to the sequence in which the explo- 
sion and the fire occurred. Rossini 
Va St.. Paull EF. & M. Ins" Ce. »(Cal.) 
188 P 564. (2) A special verdict 
that plaintiffs owned the lumber in- 


sured, that the quantity was greater’ 


in value than the insurance sought 
to be recovered, that the lumber was 
not piled three hundred feet from 
the mill, and that the fire was caused 
by a general forest conflagration, is 
defective for failure to state the 
terms of the policy, and that any 
lumber was destroyed by fire. Mc- 
Cormick v. Royal Ins. Co., 1638 Pa. 
184, 29 A 747. 


[c] Ownership—A judgment in- 


a ee NEUE Cinmeeme 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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puted ;® and they should find ultimate and not evi- 
dentiary facts.’ But it is not necessary that a spe- 
cial verdict should find facts set out in the plead- 
ings.’ If a finding is based on conflicting evidence, 
the court is not justified in setting it aside.2 Where 
special findings are inconsistent and in irreconcil- 
able conflict with the genera] verdict, the former 
control and judgment should be entered on the 
findings notwithstanding the verdict.!° 
findings which are inconsistent with, or contradic- 
tory of, each other, or which are uncertain in their 
meaning, will not overcome the general verdict. 

M. Judgment—l. In General. 
judgment in an action on a fire insurance policy is 
generally governed by the rules which control judg- 
ments in other civil actions,!* such as the rule per- 
mitting judgment to be entered for one of the 
parties notwithstanding a verdict against him,?° 


[§ 784] 


favor of plaintiff on a special ver- 
dict which does not find that plain- 
tiff was the owner at the time of the 
fire will be reversed. Insurance Co. 
of North America v. Coombs, 19 Ind. 
A. 331, 49 NE 471. 

* [d] Notice of loss.—(1) A fail- 
ure to find that notice of loss was 
given within a reasonable time is 
not supplied by a finding that 'de- 
fendant received from plaintiff “proof 
of vioss:, — German Wy? Ins. iGor /v. 
Columbia Encaustic Tile Co., 11 Ind. 
A. 385, 39 NE 304. (2) Where, in 
an action on a policy stipulating for 
immediate notice of loss, the plead- 
ings put in issue the question 
whether notice was given, a finding 
on the issue is essential, and a find- 
ing that notice was not given, but 
that it was waived by insurer, with- 
out finding the facts on which the 
conclusion of waiver was based, is 
insufficient. Utah Credit Men’s 
Assoc. v. Home F. Ins. Co., 36 Utah 
20, 102 P 631. 

{e] Transfer of policy.—In order 
that plaintiff may recover on a pol- 
icy transferred to purchasers of the 
property, the jury must find that 
the policy was actually transferred, 
and it is not sufficient to find merely 
that the parties understood that the 
policy was transferred. Bealmer v. 
Hartford F. Ins. Co., (Mo. A.) 193 
SW 847. 

6 Bartow v. Northern Assur. Co., 
10 S. D. 132, 72 NW 86. 

7. Hegard v. California Ins. Co., 
gCal\Unrep. “Cas. \6637 10 °P 594; 
Read v. State, 103 Iowa 307, 72 NW 
665, 64 AmSR 180. 

S[a]  Illustration.—Where a policy 
provides that in no case shall the 
recovery be greater than the actual 
damage or cash value of the prop- 
erty, a finding that the loss» sus- 
tained on account of the destruction 
of a building by fire was a certain 
sum, the amount insured for, is suffi- 
cient, and the court need not state 
the evidential fact that the cash 
value of the property when destroyed 
was a certain sum. MHegard vy. Cali- 
fornia Ins. Co., 2 Cal. Unrep. Cas. 
663, 0b Pegs: 

8. Evans v. Queen Ins. Co., 5 Ind. 
A. 198, 31 NE 843. 

[a] Dlustratton—Where the pol- 
icy is made a part of the complaint, 
it constitutes a part of the issues 
and is therefore not a proper subject 
of special verdict. Evans v. Queen 
Ins. Co., 5 Ind. A. 198, 31 NE 843. 

9. Thorne v. Aitna Ins. Co., 102 
Wis. 593, 78 NW 920. ; 

[a] Tlustration.—If the evidence 
of the value of the goods destroyed 
is conflicting, the court is not justi- 
fied in setting aside the Jury’s find- 
ings of value, and awarding plaintiff 
the full amount of the _ policy. 
Thorne v. AStna Ins. Co., 102 Wis. 
593, 78 NW 920. 


lo. Anderson Bank v. Home Ins. 
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But special 


The 


Co., 14 Cal. A. 208, 111 P 507; Farm- 
ers’ Ins. Assoc. v. Reavis, 163 Ind. 
321, 70 NE 518, 71 NE 905; Pheenix 
Ins. Co. v. Rowe, 117 Ind. 202, 20 NE 
122; Gilbert v. American Ins. Co., 
380 Mich. 400; Neimick v. American 
Ins. Co., 16 Mont. 318, 40 P 597. 

{a] Findings held not inconsis- 
tent with general verdict.—(1) An- 
derson Ban Ve, Homenminss Cooiel4 
Cal. A, 208,,111 P 507; Farmers’ Ins. 
Assoc. v. Reavis, 163 Ind. 321, 70 NE 
518, 71 NE 905; Ohio Farmers’ Ins. 
Co. v. Stowman, 16 Ind. A. 205, 44 
NE 558, 940. (2) A special finding 
that plaintiff never furnished proofs 
of loss, but that the stipulation in 
the policy requiring proofs of loss 
may have been waived, cannot be re- 
garded as in conflict with a general 
verdict for plaintiff. Pheenix Ins. 
Co. v. Rowe, 117 Ind. 202, 20 NE 122. 
(3) Where the issue is whether the 
contract was in force on April 19, 
the day of the loss, or whether it ex- 
pired twenty-four hours earlier, a 
special finding that it was not the 
intention of the parties that the in- 
surance should cease at noon on 
April 18 is not in conflict with a gen- 
eral verdict for the insurer and a 
Special finding that the insurance 
was not in force at the time of the 


loss. Law v. Northern Assur. Co., 
165 Cal. 3945 132, P 590: 
[b] Determination of inconsis- 


tency.— Where the defense in an ac- 
tion on a policy is based on the 
application, both instruments will be 
resorted to in determining whether 
the general verdict is consistent 
with the special findings. Gilbert v. 
American Ins. Co., 30 Mich. 400. 

11,5 Stache) vy St. Paul’. &” M. 
Ins. Co., 49 Wis. 89, 5 NW 36, 35 
AmR 772. 

See Judgments [23 Cyc 623]. 

Gross v. St. Paul F. & M. Ins. 
22 Fed. 74. 

{a]’ Dlustration—Where the pol- 
icy provides for an examination of 
insured under oath touching his loss, 
and the jury find, in answer to spe- 
cial questions, that insured has re- 
fused to submit to such examination 
when requested, and plaintiff has not 
moved to compel defendant to eiect 
whether it will rely on such defense 
or on that of loss by wrongful act of 
insured, which defendant has also 
pleaded, judgment may be entered 
for defendant notwithstanding a gen- 
eral verdict against it. Gross v. St. 
Paul F. & M. Ins. Co., 22 Fed. 74. 

14. Reed v. Glens Falls Ins. Co., 
16 Del. 370, 43 A 256. 

[a] At first term.—A suit on a 
policy is not within a statute au- 
thorizing a judgment at first term, 
since the statute applies only where 
the claim is for a sum certain, and 
not where it depends on conditions 
broken. Reed v. Glens Falls Ins. Co., 
16 Del. 370, 48 A 256. 

15. Imperial F. Ins. Co. v. Kier- 
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and the rules relating to the time for rendering 
judgment,'* to the nature and extent of the relief 
awarded,’ to the rendering of judgment against one 
who is not a party to the action,!® or to joint or 
several judgments.17 
lute promise to pay a certain sum in case of loss, 
an absolute money judgment may be rendered 
against insurer,’® although its by-laws provide that 
the funds for the payment of losses shall consist 
solely of money raised by assessments.}® 
policy stipulates that the loss shall be payable to a 
mortgagee of the insured premises, and he is a 
party plaintiff, judgment for the amount recovered 
should be awarded to him;2° and if insured recovers 
for the benefit of the party in possession of the in- 
sured property, who was to receive an assignment 
of the policy, the judgment may be marked and 
rendered for the latter’s benefit even after verdict.21 


Where the poliey is an abso- 


If the 


nan, 83 Ky. 468; Maher v. Home Ins. 
Co., 75 App. Div. 226, 78 NYS 44; 
Wright v. Teutonia Ins. Co., 138 N. C. 
488, 51 SE 55; Wagner v. Westches- 
ter! HE’. “Ins! \Co., 92°) Tex. 549" 50° ‘Siwi 
569 [rev (Tex. Civ. A.) 48 SW 49]; 
Liverpool, etc. Ins. Co. v. Jones, 
(Tex. Civ. A:) 197 SW 736. 

[a] Double recovery. — A judg- 
ment for a specified amount against 
a fire company, providing , that 
plaintiff “may have his execu- 
tion,’ and also that certain banks 
who were parties might have their 
executions for certain amounts of 
that obtained by plaintiff, is not er- 
roneous as allowing a double recov- 
ery, where it also provides that any 
money paid to such banks will be 
credited on plaintiff's judgment. 
Liverpool, etc, Ins. Co. v. Jones, 
CRexai Civ A) 4197 ISIWi73.0. 

[b] Where it is admitted that the 
parties had fixed the amount due by 
the arbitrators, but the amount of 
the award is disputed, and the jury 
by special verdict find an amount 
which is larger than the amount of 
the policy, the question of the 
amount of the judgment becomes one 
of law, and the court may enter 
judgment for the amount of the pol- 
icy. Imperial F. Ins. Co. v. Kier- 
nan, 83 Ky. 468. 

Amount of recovery generally see 
infra § 794. 

16. Playman v. Commercial Un- 
derwriters, 79 Or. 669, 156 P 283. 

17. Germania F, Ins. Co. v. Boy- 
Kin; 12, Wall. (U.S) 433, 207s ed: 
442: Bannon v. Insurance Co. of 
North America, 115 Wis. 250, 91 NW 
666. 


[a] A joint judgment against two 


insurers is erroneous where they are 


bound severally and not jointly. 
Germania F. Ins. Co. v. Boykin, 12: 
Wally (CGUue"S.)" 483920 JL eds 4427 

{b] Consolidated actions.—Where 
separate actions against one com-~ 
pany on several policies are consoli- 
dated for trial with actions against 
other companies, it is not necessary, 
under a statute providing that a 
separate judgment “shall be rendered 
against each defendant,” to render a 
separate judgment for the amount 
of each policy, but a single judgment 
against the company first mentioned 
for the aggregate amount due on its 
policies may be rendered. Bannon v. 
Insurance Co. of North America, 115 
Wis. 250, 91 NW 666. 

18. Byrnes v. American Mut. F. 
Ins. Co., 114 Iowa 738, 87 NW 699. 


19. Byrnes v. American Mut. F. 
Ins. Co. 114 Iowa 738, -87 NW 
699. 

20. Fred Miller Brewing Co. v. 


Capital Ins. Co., 111 Iowa 590, 82 NW 
1023, 82 AmSR 529; Liverpool, etc., 
Ins. Co. v. Cargill, 44 Okl. 735, 145 
P 1134. 

21. Attna Ins. Co. v. Aston, 123 
Va. 327, 96 SE 772. 
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Where, in a premature action on a policy covering 
both a building and fixtures therein, plaintiff ad- 
vances his claim as an entirety and is unwilling to 
divide it by accepting admissions pro tanto of de- 
fendant on the trial, the claim will be nonsuited as 


a whole, without prejudice.?? 


'[§ 785] 2. Conformity to Pleadings, Evidence, 
Following the rules re- 
lating to judgments in general the judgment must 
conform to the pleadings,?* the nature of the case 


and Verdict or Findings. 


proved,?* and to the verdict and 


judgment need not be entered on immaterial find- 


ings.?6 


22. Melancon v. Phoenix Ins. Co., 
116 La. 324, 40 S 718. 

23. Ga.—State Trust Co. 
tish Union, etc., Ins. Co., 
672, 46 SH 855. 

Ind.—Hanover F. Ins. Co. v. John- 
son, 26 Ind. A. 122, 57 NE 277. 

N. Y.—Walrath v. Hanover F. Ins. 
Co,,2216 N.. Y.. 220, 110; NEY 426 -[rev 
1530 ADD: 5 Dive 1921, 138. -NYSy 101]; 
Maher v. Home Ins. Co., 75 App. 
Div. 226, 78 NYS 44. 

Okl.— Oklahoma Farmers’ Mut. 
Indemn. Assoc. v. Sutton, 27 /Okl. 
450, 112 P 996. 

Tex.—Waener v. Westchester F. 
Ins. Co., 92 Tex. 549, 50 SW 569 [rev 
(Civ. A.) 48 SW 49]. 

Wash.—Mountain Timber \Co. v. 
Manufacturing Wood Workers’ Un- 
derwriters, 98 Wash. 167, 167 P 93. 
ade: generally Judgments [23 Cyc 

[a] Suing on one theory and re- 
covering on amnother.—(1) Where 
plaintiff sues on a policy as an as- 
signee of the owner of the property 
insured, he cannot recover on the 
theory that he has paid a mortgage 
on the property, and has become 
subrogated to the rights of the mort- 
gagee. Hanover F. Ins. Co. v. John- 
son, 26 Ind. A. 122, 57 NE 277. (2) 
Where the facts stated in the com- 
plaint do not constitute a wrong 
done plaintiff by reason of the fail- 
ure of defendant to perform an oral 
agreement to insure plaintiff’s build- 
ings, but establish that defendant 

_did by its executed contract actually 

insure plaintiff against loss by the 
burning of the buildings, and at- 
tempted wrongfully, and hence, in- 
effectually, to cancel the contract, a 
judgment for plaintiff cannot be sus- 
tained on a finding that defendant 
made and violated an oral agreement 
to insure plaintiff's buildings and de- 
liver the policy to the mortgagee. 
Walrath v. Hanover F. Ins. Co., 216 
N. Y. 220, 110 NE 426 [rev 153 App. 
Div. 921, 138 NYS 101]. (3) Where 
the action is predicated on a contract 
of insurance, plaintiff cannot recover 
for negligence of insurer’s agent in 
failing to forward the application 
for insurance. Walker v. Farmers’ 
Ins. Co., 51 Iowa 679, 2 NW 583. 

[b] Relief consistent with case 
made.—(1) Under some statutes, any 
relief may be granted which is con- 
sistent with the case made by the 
complaint and embraced within the 
issues, although other and different 
relief may be sought by the pleader 
and demanded in the prayer for 
judgment. Georgia Trust Co. v. 
Scottish Union, etc., Ins. Co., 119 Ga. 
672, 46 SE 855; Maher v. Home Ins. 
Co., 75 App. Div. 226, 78 NYS 44; 
Wright v. Teutonia Ins. Co., 138 N.C. 
488, 51 SE 55; Wagner v. Westches- 
ter F. Ins. Co., 92 Tex. 549, 50 SW 
569 [rev (Tex. Civ. A.) 48 SW 49]. 
(2) Under such a statute, an action 
on a policy to recover a loss there- 
under and to reform it, plaintiff is 
not barred from recovery to the ex- 
tent authorized by the policy, al- 
though -his right to a reformation 
is not sustained. Georgia Trust Co. 


v. Scot- 
119 Ga. 
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[§ 786] 38. Judgment by Default. A judgment 
by default in an action on a fire insurance policy 
is generally governed by the rules relating to such 
judgments in other civil actions.27 It has been held 
under statutes relating to judgment by default that 


an action on a fire insurance policy is for the re- 


tiff’s demand.?* 


findings.25> But 


covery of money only, although the damages de- 
manded are unliquidated,?* but that it is not an 
action founded on an instrument ascertaining plain- 


Some courts have held that a fire 


insurance policy is an instrument for the payment 
of money ;*° but other courts have held the contrary 


where the policy contains a provision for prorating 


ete., Ins. 


v. Scottish Union, 
Westchester F. 


supra; Wagner v. 
Ins. Co., supra. (3) And where 
there had been an appraisal, and 
plaintiff attacks the award _ for 
fraud, but fails to establish the fraud 
alleged, he is nevertheless entitled 
to judgment for the amount of the 
award. Bellinger v. German _ Ins. 
Co., 113 App: Div. 917, 100 NYS 424 
[aff 189 N. Y. 533 mem, 82 NE 1124 
mem]; Maher v. Home Ins. Co., 
supra. (4) Notwithstanding a prayer 
in a petition on a policy by a mort- 
gagee that he brings suit for him- 
self as beneficiary under the policy 
and as trustee for insured as his in- 
terest, if any, may appear, judgment 
may be rendered in favor of plaintiff 
alone, where his mortgage exceeds 
the amount of the insurance. Burns 
v. Pennsylvania Ins. Co., (Mo. A.) 
224 SW 96. 

{c] Judgment against unincorpo- 
rated association.—Where, in an ac- 
tion on a policy against an unincor- 
porated association in its name, its 
attorney .in fact, and two of its 
members, the attorney in fact and 
the two members appear and answer 
to the merits, a money judgment 
may be entered against the assocla- 
tion in its name, leaving undeter- 
mined the amount to be contributed 
by its several members, Mountain 
Timber Co. v. Manufacturing Wood 
Workers’ Underwriters, 98 Wash. 
16% Ava 93; 

Judgment for: 

Attorney’s fees not demanded in com- 
plaint see infra § 798. : 

Partial loss under declaration for 
total loss see supra § 719 note 66 


oe Hopkins v. Hawkeye Ins. Co., 
57 Iowa 203, 10 NW 605, 42 AmR 
41; Wagner v. Westchester F. Ins. 
Co., 92 Tex. 549, 50 SW 569 [rev 
(Tex. Civ. A.) 48 SW 49]; Grant. v. 
Buchanan, 36 Tex. Civ. A. 334, 81 
SW 820; Continental Fire Assoc. v. 
Norris, 30 Tex. Civ. A. 299, 70 SW 
769. See generally Judgments [23 
Cye 8201. 

fa] TDlustration.—Wherea fire pol- 
icy is payable to one having: only a 
life estate in the property insured, 
and, in an action by her on the pol- 
icy, the remaindermen intervene, but 
submit no evidence by which the 
amount of excess over the value of 
the life estate can be determined, a 
judgment in favor of plaintiff alone 
is proper. Grant v. Buchanan, 36 
Tex. Civ. A. 334,81 SW 820. 

[b] Recovery over against agent. 
—where, in an action on a policy, 
the company seeks a judgment by 
cross-action against the local agent, 
who issued the policy with knowl- 
edge of facts not stated in the ap- 
plication, it is not error to fail to 
give such judgment, in the absence 
of any showing by the company that 
the policy would not have been is- 
sued if the agent had communicated 
such facts to it. Continental Fire 
Assoc. v. Norris, 30 Tex. Civ. A. 299, 
70 SW 769. 

25. Ind.—Commonwealth Ins. Co. 


v. Monninger, 18 Ind, 352; Hanover 


Co.,; FE. Ins: 


-Indemn. Assoc. v. 


Co. v. Johnson, 26 Ind. A. 
122, 57 NE 277. 
N. Y.—Maher v. Home Ins. Co., 75 
App. Div. 226, 78 NYS 44. 
Okl.— Oklahoma Farmers’ 
Sutton, 


Mut. 


27 Oki. 
450, 112 P 996. 

Tex.—Wagner v. Westchester F. 
Ins. Co., 92 Tex. 549, 50 SW 563 
[rev (Civ. A.) 48 SW 49]. 

Wis.—St. Clara Female Academy 


v. Delaware Ins. Co., 93 Wis. 5° 
66 NW 1140. ee 
rie generally Judgments [23 Cyc 
_ [a] Statute authorizing larger 
judgment.— A statute authorizing 


judgment for a sum larger than the 
verdict in actions on policies where 
plaintiffs are entitled to a certain 
per cent damages refers to domestic 
corporations only. Commonwealth’s 
in Co, v. Monninger, 18 Ind. 

[b] Where issues are tried both 
by the court and by a jury, judg- 
ment should be given on both the 
verdict and the finding of the court, 
when both are found. St. Clara Fe- 
male Academy v. Delaware Ins. Co..,, 
93 Wis. 57, 66 NW 1140. 

26. St. Paul F. & M. Ins. Co. v.. 
Huff, (Tex. Civ. A.) 172 SW 755. 

27%, Seottish ," Nat; rInsip Co: Give 
Adams, 122 Ill. A. 471; Orient Mut. 
Ins. Co. v. Andrews, 66 Md. 371, 7 
A 693. See generally Judgments [23 
Cye 734]. 

[a] Where loss has been ascer- 
tained.— Where plaintiff files his dec- 
laration together with the policy, 
and makes’ affidavit showing the 
amount claimed to be due, and it ap- 
pears by the terms of the policy that 
the method of ascertaining the 
amount due in case of loss is pre- 
scribed therein, and that plaintiff 
has ascertained such loss according 
to its terms, and made oath thereto, 
he is entitled to a judgment by de- 
fault under Acts (1864) ¢c¢ 6 § 6, 
regulating the practice in certain 
cases in Baltimore, for the want of 
a Sworn plea filed to the rule day 
by defendants; and where the data 
necessary to enable the amount due 
to be ascertained appears in the pol- 
icy, it justifies plaintiff in verifying 
it by his oath. Orient Mut. Ins. Co. 
v. Andrews, 66 Md. 371, 7 A 693. 

[b] Effect—A judgment by de- 
fault admits every material and tra- 
versable fact alleged in the declara-. 
tion... Scottish” Nat. Sims Go; eax. 
Adams, 122 Tll. A. 471. 

28. Schobacher v. Germantown 
Farmers’ Mut. Ins..Co.,.59- Wis. 86, 
17 NW 969. 

29. North Alahaina Home Protec- 
tion v. Caldwell, 85 Ala. 607, 5 S 338; 
Manhattan F. Ins. Co. v. Fowler, 76 
Ala. 372. 

30. Lycoming F. Ins. Co. v. Dick- 
inson, 4 WklyNC (Pa.) 271. 

[a] Where promise to pay is con- 
tingent.—Where a policy contains 
only a contingent promise to pay, 
and is therefore not within the ‘affi- 
davit of defense law, a judgment by 
default for want of an affidavit of 
defense may be properly stricken 


wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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liability in case of concurrent insurance.’ But be- 
fore a judgment by default can be rendered against 
a foreign insurance company, the record must show 
due service of process on the company.®2 ; 

[§ 787] 4. Arrest of Judgment. As in other 
civil actions *3 a judgment in an action on a fire 
insurance policy may be arrested on motion when 
proper grounds therefor exist, such as on the 
ground that the action was prematurely brought.5 

[§ 788] 5. Enforcement.*° The judgment in an 
action on a fire insurance policy may generally be 
enforced by the same proceedings as judgments in 
an action on contract in general.*? It has been held 
that a judgment against a mutual fire insurance 
association may be enforced by motion in the cause 
in which it was obtained, and an order directing the 
association to have an assessment made according 
to its charter and by-laws;°8 and that plaintiff can- 
not hold the officers of the association personally 
lable on the judgment, because of the fact that they 
procured the dissolution of the association and the 
tormation of a new company.®® Under a general 
judgment against a mutual company doing two kinds 
of business, known as first-class and second-class 
business, an execution may be levied on, or the 


FIRE INSURANCE 


[26C.J3.] 571 


judgment enforced against, any property of the 
company, not expressly exempt by statute;4? but 
where the statute provides that an assessment for 
one class shall be used for the payment of losses in 
that class alone, a general judgment on a policy 
issued on property of one class cannot be enforced 
against funds designed for the payment of losses 
on property of the other class.*4 

[§ 789] N. New Trial. Matters relating to new 
trial of an action on a fire insurance policy are gov- 
erned by the same rules that apply to new trials in 
civil actions generally.t2 Thus a new trial may be 
granted on the ground of erroneous instructions,‘ 
or on the ground that the verdict was procured on 
false testimony, which no ordinary precaution could 
have prevented.*4 

[§ 790] O. Appeal and Error—1. In General. 
The general rules relating to appeals and proceed- 
ings in error in civil actions *° apply in an action on 
a fire insurance policy.*® In accordance with such 
rules, a question or objection will not be considered 
on appeal unless it was properly raised and re- 
served in the trial court;*7 and where an issue was 
not decided below, the appellate court may remand 
the case for decision thereof.48 A party cannot com- 


trom the record. Makin v. Insur- 
ance Co., 1 WklyNC (Pa.) 101. 
31. Commercial Union Assur. Co. 
v. Eberhart, 88 Va. 952, 14 SE 836. 
32. Globe Rutgers F. Ins. Co. v. 
Sayle, 107 Miss. 169, 65 S 125. 
Process against foreign insurance 
companies see Insurance. 


33. See Judgments [23 Cyc 824]. 

34. Woodcock v. Hawkeye Ins. 
Co., 97 Iowa 562, 66 NW 764. 

35. Woodcock v. Hawkeye Ins. 
Co., 97 Iowa 562, 66 NW 764. 


36. Mandamus to compel assess- 
ment to pay judgment see Mandamus 
{26 Cye 358]; Insurance. 

87. See generally Attachment 
§ 1083 Hxecutions 23 C.. J. p 284; 
Judgments [23 Cyc 1431]. 

38. Perry v. Farmers’ Mut. F. Ins. 
Assoc., 139 N. C. 374,:51 SE 1025, 
111 AmSR 791, 2 LRANS 165. 

39. Perry v. Farmers’ Mut. F. 
ins. Assoc., 139 N. C. 374, 51 SH 
1025, 111 AmSR 791, 2 LRANS 165. 

40. Kansas Farmers’ Mut. F. Ins. 
Co. v. Amick, 45 Kan. 74, 25 P 211. 

41. Naill v. Kansas Farmers’ F. 
Ins. Co., 47 Kan. 228, 27 P 854; Kan- 
sas Farmers’ Mut. F. Ins. Co. v. 
Amick, 45 Kan. 738, 26 P 944 [overr 
45) Kan.’ 74, 25 P 211]; Judkins v. 
Union Mut. F. Ins. Co., 89 N. H. 172. 

42, Conn.—Bebee v. Hartford Coun- 
ty Mut. F. Ins. Co., 25 Conn. 51, 
65 AmD 553. 

Ill.—Lancashire Ins. Co. v. 
1247 TCA. 24915 

Mass.—Bradford v. Boylston F. & 
M. Ins. Co., 11 Pick. 162. 

/N. Y.—Corn Novelty Co. v. Nor- 
wich Union F. Ins. Soc., Ltd.; 176 
App. Div. 261, 162, NYS 1020. 

Ont.—Parsons v. Citizens’ Ins. Co., 
43 U. C. Q. B. 261; Davis v. Canada 
Farmers’ Mut. Ins. Co., 39 U. C. Q. B. 
452; Morrow v. Wa'tterloo County 
Mut. F. Ins. Co., 39 U. C. Q. B. 441. 

See generally New Trial [29 Cyc 


Lyon, 


TOT: ; 

[a] Dlustration.—Where the jury 
find against defendant on a plea of 
arson, the court will not in its dis- 
cretion grant a new trial unless the 
evidence so preponderates in favor of 
the truth of the charge as to evince 
a determination on the part of the 
jury not to give effect to the law. 
Frey v. Mutual F. Ins. Co., 43 U. (OF 
Q. -B. 7102 

43, A. A. Cooper Wagon, etc., Co. 
vy. National Ben Franklin Ins. Co., 
(Iowa) 176 NW 309. 

[a] THiustrations.—Where the de- 
fense is that insured had procured 
additional insurance, and the insured 


relies on a rider permitting addi- 
tional insurance, attached by the 
general agent of the insurance com- 


pany, instructions which cast on in- }. 


sured the burden of showing the in- 
surer’s knowledge in some way in- 
dependent of the knowledge of its 
authorized agent, warrant the grant- 
ing of a new trial. ‘ A. A. Cooper 


Wagon, etc., Co. v. National Ben 
Pe es Ins. Co., (lowa) 176 NW 
309. 

44. Nudd v. Home Ins. Co., 25 
Minn., 100. 

[a] TIllustration.—A verdict pro- 


cured on false testimony concerning 
the contents of a lost letter should 
be set aside at the instance of the 
aggrieved party, where it satisfac- 
torily appears that such party, 
through no fault or lack of diligence 
in the preparation or conduct of the 
trial, was unprepared and unable to 
rebut such testimony at the time of 
the trial. Nudd v. Home Ins., etc., 
Co., 25 Minn. 100. 

45. See Appeal and Error 3 C. J. 
p 256. 

46. See cases passim §§ 790-792. 

Limitation of time for action as 
affecting writ of error see supra 
§ 670. 

47. Cal.—Wheaton y. North Brit- 
ish, ete., Ins. Co., 76 Cal. 415, 18 P 
758, 9 AmSR 216. 

Iil.—Insurance Co. of North Amer- 
ica v. Bird, 175 Ill. 42, 51 NE 686; 


MecNellis v. Attna Ins. Co., 176 Ill. 
Ase ouio. 
Ind.—North British, ete., Ins. Co. 


v. Crutchfield, 108 Ind. 518, 9 NH 


458. 
Towa.—Pringle v. Des Moines Ins. 
Co., 107 Iowa 742, 77 NW 521. 
Kan.—Swedish American Ins. Co. 
vy. Knutson, 67 Kan. 71, 72 P 526, 100 
AmSR 382; Western Massachusetts 
Ins. Co. v. Duffey, 2 Kan. 347. 
La.—Theodore v. New Orleans 
Mut. Ins. Assoc, 28 La. Ann. 917. 
Md.—German Union F. Ins. Co. v. 
Fred G. Clarke Co., 116 Md. 622, 82 
A 974, 39 LRANS 829, AnnCas1913D 
488. f 
Mo.—Swearinger v. Pacific F. Ins. 
Co., 66 Mo. A. 90. 
N. Y.—Pratt v. Dwelling-House 
Mut obLeunse Conn 130) Ni JY.. 2206; 129 
NE 117 [rev 53 Hun 101, 6 NYS 78]; 
Woodruff v. Imperial F. Ins. Co., 83 
N. Y. 133; Adams v. Greenwich Ins. 
Co., 70 N. Y. 166; Redfield v. Hol- 
jand Purchase Ins. Co., 56 N. Y. 354, 
15 AmR 424; Weber v. Germania F. 
Ins. Co., 16 App. Div. 596, 44 NYS 
976. 


Pa.—Benner v. Philadelphia Fire 
Assoc, 229 Pa, 75, 78 A 44, “140 
AmSR 706. 

R. I.—Taylor v. Northern Ins. Co., 
427 RL otc Om Amos S. 

S. D.—lLindsay v. Pettigrew, 5 S. 
D. 500, 59 NW 726. 

Va.—Sulphur Mines Co. y. Phenix 
Ins. Co., 94 Va. 355, 26 SE 856. 

Ont.—Parsons v. Queen Ins. Co., 
43 U. C. Q. B. 271. But see Reddick 
v. Saugeen Mut. F. Ins. Co., 15 Ont. 
A. 363 [dism app 14 Ont. 596] (the 
question whether a condition added 
to a statutory condition is just and 
reasonable may be determined by the 
divisional court, although it was not 
raised at the trial). 

_{a] MTllustrations.— (1) In an ac- 
tion by the personal representatives 
of one to whom-a policy had been as- 
signed after loss, a motion for a 
nonsuit on the ground that there is 
no proof of plaintiff's right to re- 
cover does not cover a defect in the 
title of insured or any breach of a 
condition by reason of such defect, 
and the objection is not available 
on appeal. Adams v. Greenwich Ins, 
GCo:,« TOO Nae 166 fafiy 9 Eun P45is 
(2) An objection that a paper served 
on defendant was not in compliance 
with the requirements of the policy 
as to proofs of loss does not cover 
an objection taken on appeal that 
the service was not made on the 
proper person. Van Deusen y. Char- 
ter) Oak Es .& M. Ins. Co: 24 °N, Yo 
Super. 55, 1 AbbPrNS 349. (3) The 
objection, that assured had only a 
life interest which was not referred 
to in the application, and that there- 
fore he could not recover because the 
policy contained a condition thai if 
the property insured be an interest 
not absolute, it must be so repre- 
sented to the company, cannot be 
first raised on appeal. Redfield v. 
Holland Purchase Ins. Co., 56 N. Y. 
‘354, 15 AmR 424. 


48. Wisconsin Nat. Loan, etc., AS- 
soe, v. Webster, 119 “Wiss "476, 97 
NW 171. 

{a] Thus, where the question 


whether a policy had been forfeited 
was not tried by the referee or the 
lower court, and there was nothing 
in the record bearing on the ques- 
tion except an affidavit asserting the 
fact, which, although not denied, 
was treated by the court and the 
parties as raising an issue, which 
was not decided on account of as- 
sumed immateriality, the appellate 
court should not assume the admis- 
sion of the facts, but should remand 
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plain of error in his favor;*® and a party alleging 
error as ground for reversal must show the error 
complained of affirmatively and clearly by the rec- 
ord? <A reargument may be granted as in other 
appeals.>t 

[§ 791] 2. Review. As a rule all reasonable pre- 
sumptions will be indulged by the appellate court in 
favor of the regularity or correctness of the pro- 
ceedings in the lower court, and hence of the judg- 
ment or order from which the appeal is taken.®? So, 
as a rule, the decision of the trial court as to the 
submission of questions of fact will not be reviewed 
on appeal;5* and where there is any evidence to 
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support the verdict or findings of a jury,°* or the 
findings of the trial court sitting as a jury,®> the 
appellate court ordinarily will not disturb them; 
nor will it review the judgment of an intermediate 
court affirming or reversing the judgment of the 
trial eourt on the facts, when there is any evidence 
to support the finding of the intermediate court.>° 
But a judgment or verdict which is clearly against 
the weight of the evidence may be reversed or set 
aside.®? : 

[§ 792] 3. Harmless Error. A judgment will 
not be reversed for error in the trial which resulted 


the question to be passed on as a 
fact by the trial court. Wisconsin 
Nat. Loan Assoc. v. Webster, 119 
Wis. 476, 97 NW 171. 

49. lIowa.—Read v. State Ins. Co., 
aah Iowa 307, 72 NW 665, 64 AmSR 

Ky.—German-American Ins. Co. v. 
Norris, 100 Ky. 29, 37 SW 267, 18 
KyL 537, 66 AmSR 324. 

N. Y.—Wolf v. Goodhue F. Ins. 
Co., 43 Barb. 400; Unger v. People’s 
E> Ins: .Co.,"4 Daly 96. 

Pa.—Home Ins. Co. v. Davis, 98 
Pa. 280. 

Wis.— Agnew vy. Farmers’ Mut. 
Protective F. Ins. Co., 95 Wis. 445, 
70 NW 554. ' 

50. Girard F. Ins. Co. v. Boulden, 
(Ala.) 11 S 773; Sanford yv. Orient 
Ins. Co. 174- Mass. 416, .54 NE 
Heart v. Ly- 
COMInE an. © lnS; 9 Co., a 26 SOhw SG. 


{a] Illustrations. — (i) A ruling 
of the trial court excluding an 
executory agreement by plaintiff to 
purchase certain lots will not be re- 
viewed on appeal, where the record 
contains no testimony, either given 
or offered, showing that the house 
in which the insured property was 
burned was situated on the land men- 
tioned in the agreement, or that 
plaintiff was in default as to the 
performance of the conditions in 
such agreement contained, or that 
he had made any representations or 
warranties as to his ownership in, 
or title to, the house in which the de- 
stroyed property was situated. Gir- 
ard F. Ins. Co. v. Boulden, (Ala.) 11 
S 773. (2) Where a statute author- 
izes service of summons within the 
limits of the state by mail only in 
suits on insurance policies outstand- 
ing in the hands of a resident of the 
state, and on appeal in a suit on a 
policy, where such service had been 
attempted and set aside by the court 
below, the record does not disclose 
that either insured or plaintiff, to 
whom the loss was payable, was or 
had been a resident of the state. the 
judgment will be affirmed. Heart v. 
Lycoming F. Ins. Co., 26 Oh. St. 594. 
(3) Where, from a bill of exceptions, 
it does not appear but that, when 
evidence was admitted, plaintiff was 
intending to rely on a count under 
which it was admissible, its ad- 
mission is not erroneous, although 
the cause was not submitted on that 
count. Sanford v. Orient Ins. Co., 
174 Mass. 416, 54 NE 883, 75 AmSR 
358. 

51. Wichner vy. Liverpool, etc., Ins. 
Go; 9 NYS 954. 

52. Kan.—Western Home Ins. Co. 
v. Thorp, 48 Kan. 239, 28 P 991. 

Md.-—Planters’ Mut. Ins. Co. v. 
Rowland, 66 Md. 236, 7 .A 257. 

Mich.—Goodwin v. Union Ins. Co., 
163 Mich. 41, 127 NW 790. 

N. Y.—Jones v. Howard Ins. Co., 


147 Nie WW) 1103, 22'5 NN578: att 
10 NYSE 112090827 NYWklyDig 
167]. 


Tex.—Mecca F: Ins. Co. v. Strick- 
er, (Civ. A.) 186 SW 599. : 


in no prejudice 


[a] Presumptions indulged.—The 
question whether proofs of loss con- 
tain an inaccurate statement of the 
actual cash value of the property 
destroyed is presumed to have been 
determined in favor of plaintiff, 
where the jury award him a verdict. 
Jones v. Howard Ins. Co., 117 N. Y. 
103, 22 NE 578 [aff 10 NYSt 120, 
27 NYWklyDig 167]. 

{b] Presumptions not indulged.— 
(1) Where all the evidence is not 
brought up, the appellate court can- 
not presume that there was evidence 
that defendant waived the provision 
requiring proof of loss, if such evi- 
dence would have been inadmissible 
under the pleadings. Western Home 
Ins. Co. v. Thorp, 48 Kan. 239, 127 
Perot (2) Where a policy on a 
flour mill provides that it shall be 
of no effect if the mill should be so 
altered or used for carrying on 
therein any business which, ‘‘accord- 
ing to the class of hazards thereto 
annexed,’ would increase the risks, 
ete., the appellate court will not, 
where the class of hazards annexed 
to the policy is not to be found in 
the record, asSume as matter of fact 
that the mere change in the machin- 
ery of the mill from the burr to the 
roller process was such an alteration 
as would, according to the class of 
hazards annexed to the policy, in- 
erease the risk. Planters’ Mut. Ins. 
Co. v. Rowland, 66 Md. 2326, 7 A 257. 
(3) The appellate court will not as- 
sume without proof that the jury 
was prejudiced against defendant 
because it was a foreign corporation. 
Goodwin v. Union Ins. Co., 163 Mich. 
41, 127 NW 790. 

53. North British, etc., Ins. Co. v. 
Steiger, 124 Il. 81, 16 NE 95 (whether 
risk was increased); New Orleans 
Ins. Assoc. v. Matthews, 65 Miss. 
301, 4 S 62; Curry v. Sun Fire Office, 
155 Pa. 467, 26 A 658; Hartford F. 
Ins. Co. v. Cameron, 18 Tex. Civ. 
A. 237, 45 SW 158. 

[a] Tlustrations.—(1) Where it 
appears to the trial court that the 
question of a waiver of conditions 
shoulda be submitted to a jury, its 
rulings will not ordinarily be re- 
viewed. New Orleans Ins. Assoc. v. 
Matthews, 65 Miss. 301,.4 S 62. (2) 
Although plaintiff failed to tell de- 
fendant at the time certain insur- 
ance was applied for that he be- 
lieved an attempt had been made by 
unknown parties to fire his house, 
yet if his subsequent explanation of 
such neglect was fairly submitted 
to the jury, whether their findings 
were justified was for the trial court 
to determine on a motion for a new 
trial. Curry v. Sun Fire Office, 155 
Pa. 467, 26 A 658. 

54, Conn.—Daniels vy. Equitable F. 
Ins. Co., 48 Conn. 105. 

Ga.—Queen Ins. Co. v. Hartwell 
Ice, ete, Co, 7 Ga. A. 787, 68 SE 
310. : 

Iowa.—Read v. State Ins. Co., 103 
Iowa 307, 72 NW 665, 64 AmSR 180; 
Scott v. Security F. Ins. Co., 98 Iowa 
67, 66 NW 1054; Guinn v. Phoenix 
Ins. Co., 80 Iowa 346, 45 NW. 880; 


La. Ann. 415. 


ins. Cou 
646. 


to the party seeking to take ad- 


Pennypacker vy. Capital Ins. Co., 80 
Iowa 56, 45 NW 408, 20 AmSR 395, 
8 LRA 236; 


plouse Ins. Co., 75 Iowa 374, 39 NW 


Horridge v. Dwelling- 


La.—Guma v. Hope Ins. Co., 16 


Mich.—Leder v. National Union F. 
175 Mich. 470, 141 NW 


Mo.—Arnold v. Hartford F. Ins. 


Co., 55 Mo. A. 149; St. Louis Gas- 
light Co. v. American F. Ins. Co., 33 
Me A. 348. 


. Y.—Jones v. Howard ns. Co., 
117 N. Y. 108, 22 NE 578; Robertson 


v. New Hampshire Ins. Co., 16 NYS 


842 [aff 137 N. Y. 530 mem, 33 NE 
336 mem]; Storm y. Phenix Ins. Co., 
15 NYS 281 [aff 133 N. Y. 656 mem, 
31 NE 625 mem]. 

Oh.—Pennsylvania F. Ins. Co. vy. 
Carnahan, 19 Oh. Cir. Ct. 114, 10 Oh. 
Cir. Dec. 186. 

Va.—Wytheville Ins. Co. v. Stultz, 
87 Va. 629, 13 SE 77. 

Wis.—Beyer v. St. Paul F. & M. 
Ins, Co., 112; Wis. 138, 88 NW 657: 
Wright v. Hartford F. Ins. Co., 36 
Wis, 522. 

Can.—Nixon v. Queen Ins. Co., 23 
Can.S..C. 268 

Ont.—Peck v. Phcenix Mut. Ins. 
Co, 45 U.. ‘C. -Q.+B:+6202 sDeary va 
wee eeare Assur, ‘Coz, 141) Ui 1G) iQ. B: 

lta] Mistake or bias.—A verdict 
will not be set aside as against the 
weight of evidence unless it is su 
clearly unsupported as to indicate 
misapprehension, mistake, or bias on 
the part of the jury. Pennsylvania 
BE. Ins, Co. -v. Carnahan, 19 Oh. Cir: 
Ct... 114, - LOROh -Cir= Deo. 186; 

55. Niagara F. Ins.-Co. v. Scam- 
mon, 100 Ill 644; Blackwell v. 
American Cent. Ins. Co., 80 Mo. A. 
75; Lion E...Ins. Co. v. Wicker, 93 
Rex 1397,. 55% SWe 741) Path eiCGivee Ay) 
54 SW 294]; Alamo #¥. Ins. Co. v. 
Heidemann Mfg. Co., (Tex. Civ. A.) 
28 SW 910. ‘ 

{a] Finding’s on plaintiff’s evi- 
dence alone.—Although the judgment 
as to the amount is supported by 
plaintiff’s evidence only, it will not 
be disturbed, even though he, in an 
affidavit used in making settlement 
with another company, stated the 
amount of the loss to be much less 
than found by the court. Alamo F. 
Ins. Co. v. Heidemann Mfg. Co., 
(Tex. Civ, A.) 28 SW 910. 

{b] Contrary findings justified.— 
Findings based on sufficient evidence 
will be sustained, although other 
evidence, taken alone, would have 
warranted a contrary finding. Black- 
well v. American Cent. Ins. Co., °80 
Mo. A. 75. 

56. Home Ins. Co. v. Bethel, 142 
ee 32 NE 510 [aff 42 Ill. A. 


57. Cody v. Commercial F. Ins. 
Co., 18 Ill. A. 110; Long Island Ins. 
Co. v. Great Western Mfg. Co., 2 
Kan. A. 377, 42 P 738; Epstein v. 
State Ins. €o., 21 Or. 179, 27 P 1045 
(all being cases where the issue was 
the amount of the loss). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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vantage of it.58 
mitting or excluding evidence is 
reversal.5° 


58. U. S.—Chadbourne y. German- 
American Ins. Co., 31 Fed. 533. 

Cal.—Anderson Bank y. Home Ins. 
Co., 14 Cal. A. 208, 111 P 507. 

Ill.—Firemen’s Ins. Co. v. Barnsch, 
161 Ill. 629, 44 NE 285 [aff 59 Ill. 
A. 78]; Niagara F. Ins. Co. v. Bishop, 
154 Ill. 9, 39 NE 1102, 45 AmSR 105 
[aff 49 Ill. A. 388]; Granite City 
Lime, etce., Co. v, Hanover F. Ins. 
Coy LOLALT. VA. 682 

Ind.—Pittsburgh, ete, R. Co. v. 
Home Ins. Co., 183 Ind. 355, 108 NE 
525, AnnCas1918A 828; Ohio Farm- 
ers’ Ins. Co. v. Stowman, 16 Ind. A. 
205, 44 NE 558, 940. , 

Md.—Citizens’ Mut. F. Ins. Co. v. 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372. 

Tex.—Royal Ins. Co: v. Humphrey, 
(Civ. A.) 201 SW 426. 

Wash.—Pencil v. Home Ins. Co., 3 
Wash. 485, 28 P 10381. 

W. Va.—Riley v. Atna Ins. Co., 
80 W. Va. 236, $92 SE 417, LRA1917E 
983. 

[a] Errors held harmless. — (1) 
Where the policy provides that the 
amount of loss shall be determined 
the refusal to hold 
that insured cannot compel payment 
unless arbitration has been had, or 
has been abandoned by agreement 
or prevented by insurer, is. harmless, 
if the evidence shows and the court 
finds that insurer did prevent arbi- 
tration, ‘Niagara.’ Ey.» Ins. ~Co- “Vv. 
Bishop, 154 Ill. 9, 39 NE 1102, 45 
AmSR 105 [aff 49 Ill. A. 388]. (2) 
The sustaining of exceptions to de- 
fenses which were available only in 
case of a partial destruction of the 
property, although erroneous at the 
time, affords no ground for reversal, 
where the issue as to total or par- 
tial loss remained, and the undis- 
puted evidence showed a total loss. 
Continental Ins. Co. v. McCulloch, 15 
Tex. Civ. A. 190, 39 SW 374. 

{[b] Brror held prejudicial.—Re- 
plogle v. American Ins. Co., 132 Ind. 
360, 31 NE 947; Philadelphia Fire 
Assoc. v. McNerney, (Tex. Civ. A.) 
54 SW 1053; Continental Ins. Co. v. 
McCulloch, 15 Tex. Civ. A. 190, 39 
SW 374. 

[c] Treating pleading as amend- 
ed.—The overruling of a demurrer 
to the complaint on the ground that 
it does not allege plaintiff's owner- 
ship of the insured property is not 
ground for reversal, where the words, 
“was the owner,’ were omitted 
through clerical error, since the 
omission might have been cured by 
amendment in the trial court, and the 
appellate court will regard such 
amendment as having been made. 
Ohio Farmers’ Ins. Co. v. Vogel, 30 
Ind. A. 281, 65 NE 1056. 

59. Cal.—Hegard Vv. 
Inss Co.,.72) Cal.” 535,- 14 

Tll.—Firemen’s Ins. Co. 
161 Ill. 629, 44 NE 285 
A. 78]; Mutual Mill Ins. Co. v. Gor- 
don, 121 Ill. 366, 12 NE 747 {aff 20 
Ill. A. 559]; Granite City Lime, etc., 
Co. v. Hanover F. Ins. Co., 194 Til. 


A. 68. 
ail Piiladelphia Fire Assoc. Vv. 
Yeagley, 34 Ind. A. 387, 72 NE 1035. 
Jowa.—Heusinkveld vy. St. Paul F. 
& M. Ins. Co., 106 Iowa_ 229, 76 NW 
696; Read v. State Ins. Co., 103 Iowa 
307, 72 NW 665, 64 AmSR 180. 
Md.—wNorris v. Connecticut F. Ins. 
Co., 115 Md. 174, 80 A 960, AnnCas 
1912D 79; German Union F. Ins. Co. 
v. Cohen, 114 Md. 130, 78 A 811; Mu- 
tual F. Ins. Co. v. Ritter, 113 Ma, 


California 
P 180, 359. 
yv. Barnsch, 
[aff 59 Ill. 


163, 77 A 388; Bakhaus_v. Cale- 
donian -Ins. Co., 112 Md. 676, 77 A 
310. 


Mich.—Kennedy v. London, etc., F. 


Accordingly, harmless error in ad- 


al. So a judgment will not ‘be reversed for 
error in giving or refusing an instruction, where it 
was not prejudicial to the complaining party.®° 
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Ins. Co., 157 Mich. 411, 122 NW 134. 

Minn.—Cash y. Concordia F. Ins. 
Co., 111 Minn. 162, 126 NW 524; 
Newman v. Springfield F. & M. Ins. 


Co., /17 Minn. 123. 

Mo.—Price v. Home Ins. Co., 54 
MO sear 1192 

N. -Y.—Skinner v. Norman, 165 


[N. Y. 565, 59 NE 309, 80 AmSR 776 

[rev 18 App. Div. 609, 46 NYS 65]; 
Storm v. Phenix Ins. Co., 15 NYS 
281 [aff 1338 N. Y. 656 mem, 31 NE 
625 mem]. 

Or.—Koshland v. Hartford F. Ins. 
Co., 31 Or. 402, 49 P 866. 

Pa.—Goldberg v. Crown Mut. F. 
Ins. Co.,. 61 Pa. Super. 360. 

Tex.—Mecca F. Ins. Co. v. Stricker, 
(Civ. A.) 136 SW 599. 

Va.—Morotock Ins. Co. y. Cheek, 
es Va. 8, 24 SE 464, 57 AmSR 

Wis.—Capelle v. Royal Ins. Co., 
143 Wis. 78, 126 NW 547; Reiner v. 
Dwelling-House Ins. Co., 74 Wis. 89, 
42 NW 208. 

{a] Errors held harmless. — (1) 
Erroneous admission of secondary 
evidence of the contents of a letter. 
Heusinkveld v. St. Paul F. & M. Ins. 
Co., 106 Iowa 229, 76 NW 696. (2) 
Error in admitting incompetent evi- 
dence as proof of loss. Carson v. 
German Ins. Co., 62 Iowa 433, 17 
NW _ 650. (3) Error in admitting 
evidence that the company, in reply 
to plaintiff's letter giving notice of 
loss, made no objection to the form 
and sufficiency of his proof. Hagan 
v. Merchants’, etc., Ins. Co., 81 Iowa 
321, 46 NW 1114, 25 AmSR 493. (4) 
Error in admitting evidence of the 
statement of one who claimed to be 
defendant’s adjuster that he was 
also its assistant secretary. Siltz 
v. Hawkeye Ins. Co., 71 Iowa 710, 
29 NW 605. (5) Erroneous admission 
of evidence of conversations with 
persons not positively identified as 
defendant’s officers or agents. Brock 
v. Des Moines Ins. Co., 106 Iowa 30, 
75 NW 683. (6) Error in admitting 
affidavits of value forming a part of 
the proof of loss, where there was 
in fact no issue of value. Price v. 
HomesiInss, Col, 54 MosA. e119. 27). 
Where the court instructs that arbi- 
tration is a condition precedent to 
suit, and by the terms of the policy 
arbitration is not a condition prece- 
dent, defendant is not prejudiced. 
Read vy. State Ins. Co., 103 Iowa 307, 
72 NW 665, 64 AmSR 180. (8) The 
admission of evidence of material 
acts by an insurance agent, before 
proof is given of his authority, is 
not reversible error, where his au- 
thority is afterward shown. New- 
man v. Springfield F. & M. Ins. Co., 
Lv) Minn. 123% (9) Where the ma- 
terial question under the ‘‘deprecia- 
tion” clause is, what were the actual 
condition and value of the property 
insured at the time of the fire, and 
there is no evidence for insurer on 
that point, it is harmless error to re- 
fuse to admit testimony as to the prob- 
able depreciation prior to the issuance 
of the policy. Hegard v. California 
Ins. Co., 72 Cal. 535, 14P 180, 359. (10) 
Where a question in an application is 
ambiguous, it is harmless error to 
allow the applicant to testify, in 
explanation of the answer given by 
him in the application, that he un- 
derstood the question in a certain 
Mutual Mill Ins. Co. v. Gor- 


way. 
don, 121 Ill. 366, 12 NE 747 [aff 20 
TSA S595 


60. U. S.—Orient Ins. Co. v. Leon- 
ard, 120 Fed. 808, 57 CCA 176. 

Cal.—Wheaton v. North British, 
Sten ingsnCo,8-(6— Caler4ibs 18 P 
758, 9 AmSR 216. 
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Mere errors of form or phraseology which are not 
caleulated to mislead the jury or to prejudice the 
rights of either party are immaterial, and do not 
constitute reversible error.*! 

P. Costs. Except as controlled by spe- 


Jil—Dwelling House Ins. Co. v. 
Dowdall, 159 Ill. 179, 42 NE 606 [aff 
55 Ill, A. 622]. 

Ind.—Northern Assur. Co. v. Car- 
penter, (A.) 94 NE 1779; Northern 
ee Co. v. Carpenter, (A.) 92 NE 

Iowa.—Read v. State Ins. Co., 103 
tome 307, 72: NW 665, 64 AmSR 

Ky.—German-American Ins. Co. v. 
Norris, 100 Ky. 29, 837 SW 267, 18 
KyL 537, 66 AmSR 324. 


Me.—Campbell vy. Monmouth Mut... | 


EF. Ins. Co., 59 Me. 430. 
é Te Ree Connecticut F. Ins. 

O., R , 80 A 960, MAS 
1912D 79. é' Bee 

Mich.—Tubbs v. Dwelling-House 
Ins. Co., 84 Mich. 646, 48 NW 296;. 
Russell v. Detroit Mut. F. Ins. Co., 
80 Mich. 407, 45 NW 356. 

Minn.—Cash vy. Concordia F. Ins. 
Co., 111 Minn. 162, 126 NW 524; GC. A. 
Smith Lumber Co. vy. Central Manu- 
facturers’ Mut. Ins. Co., 68 Minn. 45, 
70 NW 866. 

Miss.—Phecenix Ins. Co. v. Summer- 
field, 70 Miss. 827, 13 S 253. 

Mo.—Rieger v. Mechanics’ Ins. Co., 
69 Mo. A. 674. 

N. Y.—Clover v. Greenwich Ins. 
Cos, OLN. Yili, 4 NENT 45 

Pa.—Shrunk yv. Firemen’s Ins. Co., 
160 Pa, 345, 28 A 779, 40 AmSR 721; 
Humboldt F. Ins. Co. v. Mears, 1 
Pennyp. 513; Goldberg v. Crown Mut. 
i. ins. Co, 61 Pa. Superte3 60: 

Ss. C—Wilson v. Commercial Union 
Assur: Co., 51 S. C. 540, 29 SH 245, 
64 AmSR 700. | 

Tex.—Lion F. Ins. Co. v. Heath, 
29. ‘Tex: Civs (A. 6203, 684 SW (305: 
Philadelphia Fire Assoc. v. McNer- 
ney, (Civ. A.) 54 SW 1053; Virginia 
Bii& Mains. Cov. Cannons (Cival Ay) 
45 SW 945; Commercial Union Assur. 
ve v. Meyer, 9 Tex. Civ. A. 7, 29 SW 

[a] Tlustrations.—(1) Where the 
answer admits the making of proofs 
of loss, an instruction defining plain- 
tiff's duty as to furnishing proofs, 
and what would amount to a waiver 
by defendant, although unnecessary, 
is not prejudicial to defendant. Rie- 
ger v. Mechanics’ Ins. Co., 69 Mo. A. 
674. (2) Where the charge correctly 
covers all the controverted condi- 
tions and stipulations of the policy, 
an error in charging as to imma- 
terial stipulations is not prejudicial 
to defendant. Wilson v. Commercial 
Union Assur. Co., 51 S. C. 540, 29 SE 
245, 64 AmSR 700. (38) An instruc- 
tion that, if a prior premium was 
paid by check, it was for the jury 
to say whether that was a waiver 
of insurer’s right thereafter to ex- 
pect payment in cash is harmless, 
where insurer does not contend that 
the premium had to be paid in cash. 
Crosswell v. Connecticut Indemn. 
Assoc., 51 S. C. 469, 29 SE 236. (4) 
Where the jury found that the build- 
ing was so injured by the fire as to 
constitute a total loss, the refusal 
of the court to charge on the ques- 
tion of fixing a partial loss is not 
reversible error. Commercial Union 
Asstr. Co. v.. Meyer, 9 Tex. Civ. A. 


7, 29 SW 93. 
61. U. S.—Meily Co. v. London, 
etc., F. Ins. Co., 142 Fed. 873 [aff 


148 Fed. 683, 79 CCA 454]. 
Jll.—German F. Ins. Co. 
nert, 112 Ill. 68, 1 NE 1138. 
Minn.—Coppoletti v. Citizens’ 
Co., 123 Minn. 325, 148 NW 787. 
Mo.—King v. Phoenix Ins. Co., 195 
Mo. 290, 92 SW 892, 113 AmSR 678, 
6 AnnCas 618. 
S. C.—Gandy v. Orient Ins. Co. 
52 S. C. 224, 29 SH 655. 
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cial statutory provisions, the costs in an action on’ 
a fire insurance policy are ordinarily 
the rules relating to costs in other civil actions.®? 
In accordance with such rules, and in the absence 
of special statute, the prevailing party in the action 
is generally entitled to reasonable and necessary 
costs,®* but not to unnecessary costs.®* 
success is divided, the court will apportion the costs, 
each case being governed by its circumstances, under 
judicial discretion.®° An allowance of costs incurred 
in an action at law may be made by a court of equity 
into which the controversy. is brought by insurer.®® 
Where the policy is either wholly or partially pay- 
able to a mortgagee, and before suit the mortgagee 
consents that the owner may sue ae his own name, 


the owner may recover the costs.® 
Attorney’s fees.®® 


Tex.—Lion F. Ins. Co. v. Heath, 
29° Tex. Civ. A. 203, 68 SW 305. 

[a] MTllustration.—Where the evi- 
dence as to the value of a _ stock 
of goods at the time it was burned 
was positive and uncontradicted, and 
showed the loss to be more than the 
face of the policy, an instruction 
that the jury should determine from 
all the evidence the actual cash 
value of the property covered by the 
policy, estimating the same accord- 
ing' to the actual cash value at the 
time of the fire, with any deduction 
for depreciation, however caused, if 
the jury believed such deduction 
should be made, if not technically 
correct, does not contain error suffi- 
cient to reverse the judgment. Lion 
FB. Ins. Co. v. Heath, 29 Tex. -Civ. A. 
203, 68 SW 305. 

62. Ciark v. Manufacturers’ Ins, 
COM Sar HOw CU. 8.5 25, t2". TisMed: 
ET, See generally Costs 15 C. J. 
pris 

63. Clark v. Manufacturers’ Ins. 
Co., 8 How. 235, 12 L. ed. 1061 [rev 
4 F.. Cas. No. 2,829, 2 Wood. & M. 
472]; Nassar v. Equity F. Ins. Co., 
4 OntWN 340, 23 OntWR 340, 8 
DomLR 645; Nassar. .v. Equity F. 
Ins. Co., 3 OntWN 551, 20 OntWR 
898, 1 DomLR 322 [app dism 4 Ont 
Aye 340, 23 OntWR 340, 8 DomLR 
645]. 

64. Merchants’, ete., Ins. Exch. v. 
Southern Trading Co., (Tex. Civ. A.) 
205 SW 352. 

[a] Service on unnecessary par- 
ties.—In an action on a policy under- 
written by numerous parties, some 
of whom were not served, costs in- 
curred in attempting to serve them 
are improperly taxed to defendant, 
although plaintiff prevails in the 
suit, where they were not necessary 
parties. Merchants’, etc., Ins. Exch. 
v. Southern Trading Co., (Tex. Civ. 
A.) 205 SW 352. 

65. Nassar v. Equity F. Ins. Co., 
4 OntWN 340, 23 OntWR 340, 8 Dom 
LR 645. 

[a] Success as to one issue and 
reference as to another.—Where two 
issues are raised by the defense, one 
of fraud in overvaluation of the loss, 
as to which plaintiff succeeds at the 
trial, and one of the quantum of 
damages, as to which a reference is 
directed, plaintiff is entitled to costs 
ur to the hearing only so far as 
they have been incurred on the issue 
in which he has succeeded, and the 
eosts of the other issue, and of the 
reference, should be reserved until 
after the master makes his report. 
Nassar v. Equity F. Ins. Co., 3 Ont 
WN 551, 20 OntWR 898, 1 DomLR 
222 [app dism 4 OntWN 340, 23 Ont 
WR 340, 8 DomLR 645]. 

66. Spring Garden Ins. Co. v. 
Amusement Syndicate Co., 178 Fed. 
5195-1102 “OCA 29° 

[al ] IWustration.—Where an _  in- 
surer against which insured properly 


Under some statutes, which 
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have been held constitutional,®® plaintiff, if suecess- 
ful in an action on the policy, 1 is entitled to an allow- 
ance of reasonable attorney’ s fees as a part of his 
costs,’° and attorney’s fees have been allowed even 
in the absence of such a statute.” 
that the statutory fees cannot be allowed unless 
they are demanded in the petition, and the matter is 
presented to the trial court;’? but when properly 
demanded, the court may, even after the return of 
the verdict, hear evidence and allow attorney’s fees 
as costs,7? and may allow such fees at the time a 
ruling is made on defendant’s motion for new trial, 
although such motion is not passed on at the term 
during which the verdict and judgment were en- 
What is a reasonable attorney’s fee is a 
question for the determination of the court, and not 


It has: been held 


brings an action at law obtaine an jited to twenty dollars against each 


injunction restraining the prosecu- 
tion of such action, the court issuing 
the injunction may, on entering a de- 
cree against insurer, charge it with 
the costs in the law action. Spring 
Garden Ins. Co. v. Amusement Syn- 
as Co., 178 Fed. 519, 102 CCA 

67. Jackson v. Farmers’ Mut. F. 
Ins. Co., 5 Gray (Mass.) 52. 

{a] If consent is not given until 
after suit is brought, the owner is 
not entitled to recover such costs. 
Jackson vy. Farmers’ Mut. F. Ins. Co., 
5 Gray (Mass.) 52. 

68. Attorney’s fees: 

As goats generally see Costs §§ 248- 
va 
me element of damages see 
796. 

69. Hartford F. Ins. Co. v. War- 
britton, 66 Kan. 93, 71 P 278; Shaw- 
nee F. Ins. Co. v. Bayha, 8 Kan. A. 
169, 55 P 474; Lansing v. Commer- 
cial. Union Assur. Co., 4 Nebr. 
(Unoff.) 140, 93 NW 756; Farmers’ 
Mut. Ins. Co. v. Cole, 4 Nebr. (Unoff.) 
130, 93 NW 730. 

Statute allowing attorney’s fees as 
contravening due process of law 
guaranty see Constitutional Law 
§ 1016. 

70. U. S.—Spring Garden Ins. Co. 
v. Amusement Syndicate Co., 178 
Fed. 519, 102 CCA 29. 

Kan.—Clark v. Milwaukee Mechan- 
ies’ins. “Co.ehos iKkanei 728, 86 2 
1056; Merriam Mortg. Co. v. St. Paul 
F.°& Mi: Ins: Co, 97 Kans 190; (155 
P 17; Manhattan Wholesale Grocery 
Co. v. Westchester F. Ins. Co., 92 
Kan. 336, 140 P 853; Amusement 
Syndicate Co. v. Prussian Nat. Ins. 
Co., 85 Kan. 367, 616, 116 P 620, 118 
FP 76; Alliance Co-op. Ins. Co. v. Cor- 
bett, 69 Kan. 564, 77 P 108; Hartford 
F, Ins. Co. v. Warbritton, 66 Kan. 
938, 71 P 278; Shawnee F. Ins. Co. 
v. Bayha, 8 Kan, A. 169, 55 P 474. 

Mo.—Ayers v. Continental Ins. Co., 
(A.) 217 SW _ 550. 

Nebr.— Belk y. Capital F. Ins. Co., 
102 Nebr. 702, 169 NW 262; American 
F. Ins. Co. v., Landfare, 56 Nebr. 482, 
76 NW. 1068; Home F. Ins. Co. v. 
Weed, 55 Nebr. 146, 75 NW _ 539; 
Home F. Ins. Co. v. Skoumal, 51 
Nebr. 655, 71 NW 290; Hddy v. Ger- 
man Ins. Co., 51 Nebr. 291, 70 NW 
947; Omaha F. Ins. Co. v. Thompson, 
50 Nebr. 580, 70 NW 30; Hanover F. 
Ins. Co. v. Gustin, 40 Nebr. 828, 59 
NW 375. 

Wis.—St. Clara Female Academy 
v. Northwestern Nat. Ins. Co., 98 
Wis. 257, 73 NW 767, 67 AmSR 805. 

{a] Action against several de- 
fendants.—Under L. (1893) ec 235, 
providing that insurance companies 
interested in the Same loss may be 
joined as defendants, and that an at- 
torney’s fee of twenty dollars be al- 
lowed against each defendant in case 
of recovery, attorney’s fees are lim- 


infra 


defendant, where actions brought 
against insurance companies sepa- 
rately were afterward consolidated. 
St. Clara Female, Academy v. North- 
western Nat. Ins. Co:, 198: Wis! 257,773 
NW 767, 67 AmSR 805. 

[b] Date of risk—On rendering 
judgment on a policy of insurance 
on real property, a reasonable at- 
torney’s fee may be allowed plaintiff, 
and taxed as costs, without regard 
to the date the risk was written. 
American F. Ins. Co. v. Landfare, 56 
Nebr. 482, 76 NW 1068. 

[e] Total or loss.—The 
Kansas statute applies to all cases 
under policies insuring improve- 
ments on real property, without 
reference to whether the loss was 
total or partial. Spring Garden Ins. 
Co. v. Amusement Syndicate Co., 178 
Fed), 519, 702 :C@Arz9: 

{d] On appeal.—Plaintiff’s attor- 
ney’s fees on appeal by the insur- 
ance company cannot be allowed un- 
der a statute authorizing the court 
‘in rendering judgment” to allow at- 
torney’s fees. Merriam Mortg. Co. 
v. St. Paul F. & M. Ins. Co., 97 Kan. 
1904055) (Pick? ome xRY InsisCooiw: 
Skoumal, 51 Nebr. 655, 71 NW 290; 
Eddy v. German Ins. Co., 51 Nebr. 
291, 70 NW 947. 

fe] What law governs. — (1) 
Where a policy was issued from the 
office of the agent of the insurer in 
Kansas, and covered property in such 
state, where the loss occurred and 
the cause of action accrued, pay- 
ment of an attorney’s fee is part of 
the performance of the _ contract, 
governed by the law of Kansas. 
Ayers v. Continental Ins. Co., (Mo. 
A.) 217 SW 550. (2) Under Gen. St. 
(1909) §§ 4262, 4268, the court, in 
rendering judgment against a com- 
pany on a Kansas policy, may allow 
plaintiff a reasonable sum as at- 
torney’s fee, although the policy re- 
lates to Oklahoma property. Mer- 
riam Mortg. Co. v. St. Paul F. & M. 
Ins. ‘Co; 9% Kan. 11907) 155: Patt. 


71. Home Ins. Co. v. Boatner, 
(Tex. Civ. A.) 218 SW 1097. 
[a] Thus, where an insurer 


wrongfully refused to pay insurance 
money to a mortgagee, and for sev- 
eral years retained it pending litiga- 
tion, it should be made to pay the 
mortgagee the amount of his debt 
with attorney’s fees) Home Ins, Co. 
v. Boatner, (Tex. Civ. A.) 218 SW 
1097. 

72. Wartford F. Ins. Co. v. Corey, 
53 Nebr. 209, 73 NW 674; German 
Ins. Co. v. Eddy, 87 Nebr. 461, 55 
NW 1078. 

73. Manhattan Wholesale Grocery 
Co. v. Westchester F. Ins. Co., 92 
Kan. 336, 140. 853. 

74. Home F. Ins. Co. v. Weed, 55 
Nebr. 146, 75 NW 539. 

75. ‘Alliance €o-op.- Ins. -Co. -yv, 
Corbett, 69 Kan. 564, 77 P 108. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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reasonable attorney’s fees.79 


must not be excessive. 


not tenantable.*? 


76. See supra §§ 453-455. 

77. Security Ins. Co. v. Slack, 183 
Ill. A. 579; Gere v. Council Bluffs 
Ins. €o.,. 67 Iowa’ 272, 23 NW 137, 
25 NW 159; Niagara F. Ins. Co. v. 
Layne, 170 Ky. 339, 185 SW 1136; 
Phoenix Ins. Co. v. Haynes, 7 Ky. 
Op. 643; Georgia Home Ins. Co. v. 
Goode, 95 Va. 751, 30 SE 3866. 

[a] Fair value.-—Where the evi- 
dence: fails to show that the prop- 
erty destroyed had a distinctly rec- 
ognized market value, the jury may 
allow the fair value of such prop- 
erty. Gere v. Council Bluffs Ins. Co., 
67 Iowa 272, 23 NW 137, 25 NW 159. 

{b] Punitive damages.—An _ in- 
surer has the right to delay payment 
until it can ascertain who is entitled 
to the loss, whether a mortgagee or a 
purchaser subsequent to the loss, and 
for so doing it is not liable to the 
purchaser for punitive damages after 
properly having paid the loss to the 
mortgagee. Stevens v. Hartford F. 
Ins. Co., 113 S. C. 462, 101 SE 843. 

{c] Tort damages.—(1) A com- 
plaint alleging that plaintiff con- 
ducted a grocery and owned its 
goodwill of the yalue of one thou- 
sand dollars, and procured policies on 
its goods and building, and suffered 
a fire loss and closed its business 
to facilitate adjustment, refused an 
offer in full settlement and agreed 
to adcept a larger offer, that, de- 
fendant delayed payment thereof 
until suit, and that delay in settle- 
ment and payment was ruinous to 
plaintiff's business and goodwill, and 
was willful and malicious with in- 
tent to injure, presents a cause of 
action for breach of contract and 
faot in tort, and therefore no tort 
A@amages are recoverable. Independ- 
ent Grocery Co. v. Sun Ins. Co., 
(Minn.) 178 NW _ 582. (2) Under 
such complaint, neither the loss of 
trade or goodwill, nor plaintiff’s in- 
ability to pay creditors, resulted nat- 
urally or proximately from defend- 
ant’s delay, nor were such injuries 
in contemplation of the parties, so 
as to permit a recovery therefor. 
Independent Grocery Co. v. Sun Ins. 
Co., supra. (3) The refusal of an 
insurance company to settle the loss 
under plaintiffs’ policies for more 
than fifty per cent of the amount due 
thereon because of a willful desire 


on its part to take advantage of 
plaintiffs’ necessities for. ready 
money wherewith to reéstablish 


their business does not constitute a 
tort by reason of the fact that the 
breach of contract is willful. Baum- 
garten v. Alliance Assur, Co., 159 
Fred. 275. 

{d] Under a statute which pro- 
vides that the detriment caused by 
the breach of an obligation to pay 
money only is deemed to be the 
amount due by the terms of the obli- 


gation, with interest thereon, in- 
sured “cannot recover damages in 
addition to interest for insurer’s 


Q. Damages—1. In General. 
in so far as the amount of recovery is limited by 
the terms .of the policy,’7® the measure of damages 
to which insured is entitled is, as a rule, the amount 
or extent of the loss or damage occasioned by the 
fire,” together, in some cases, with interest thereon,7® 
and, under some statutes, in case insurer has un- 
reasonably delayed or refused to pay the loss, to- 
gether with special damages and an allowance for 
But plaintiff cannot 
recover more than, by his own showing, he is en- 
titled to;8° and the amount awarded by the jury 
If a building is partially 
destroyed by one fire, nominal damages only can be 
recovered for a second fire, where the only evidence 
as to the value of the partially destroyed building 
is that it was destroyed by the first fire and was 
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their verdict.®® 


Interest.®3 
which insured is entitled is withheld after payment 
is due, interest on the amount found due may be 
allowed as damages in an action on the policy;** 
and even where interest is not recoverable eo nomine, 
the jury may as a matter of right, as in other cases 
of unliquidated damages, add interest in making up 
But where the loss is a partial one 
only, and insurer is unable to estimate its amount. 
and ascertain the sum to be paid, it has been held 
inequitable to charge insurer with interest.8° 
been held that interest may be recovered on the 
amount found due, although it is not specifically 
claimed in the declaration;*’ but there is authority 
to the contrary.®8 
the rule as to interest.®° 

Time during which interest runs. 


[26 C.3.] 575 


Where the amount to 


It has. 


The law of the forum determines 


As a rule, in- 


| terest on the amount to which plaintiff is entitled 


alleged willful and fraudulent re- 
fusal to settle the loss, except by 
payment of fifty per cent thereof in 
full. Baumgarten y. Alliance Assur. 
Co., 159 Fed. 275. 

Extent of loss and of insurer’s lia- 
Vested generally see supra §§ 447— 


68. 

78. See infra § 795. 

79. See infra § 796. 

Costs see supra § 793. 

80. Hopkins v. Hawkeye Ins. Co., 
57 Iowa 203, 10 NW 605, 42 AmR 
41; McFetridge v. American F. Ins. 
Co., 90 Wis. 188, 62 NW 938. 

[a] Rule applied.—(1) Although 
the sole defense is nonpayment of 
premium notes, nevertheless plaintiff 
cannot recover more than the ap- 
plication, which was made a part of 
his own case, Showed he was entitled 
to after making the reduction therein 
stipulated on account of an encum- 


brance on the property. Hopkins v. 
Hawkeye Ins. Co., 57 Iowa 203, 10 
NW 605, 42: AmR 41. (2) Where, 


in an action on a policy providing 
that in case of additional insurance, 
defendant shall be liable only for 
the proportion of the loss his insur- 
ance bears to the total insurance, 
the proofs of loss furnished by in- 
sured and put in evidence by him 
show that there was additional in- 
surance, it is error to render judg- 
ment against defendant for the total 
loss, although it failed to plead such 
provision. McFetridge v. American 
F. Ins. Co., 90 Wis. 138, 62 NW 938. 

81. Niagara F. Ins. Co. v. Layne, 
170 Ky. 339, 185 SW 1136; Dahrooge 
vy. Sovereign F, Assur. Co., 175 Mich. 
248, 141 NW 572; British America 
Assur. Co. v. Kellner, 60 Nebr. 411, 
83 NW 175; Herzog v. Palatine Ins. 
Co., Litd.,"36 Wash. 614, 79 P 287. 

{a] Damages not excessive. — 
Where there is evidence that insured 
had a larger insurable interest in a 
damaged piano than the amount al- 
lowed, an objection that the allow- 
ance was excessive cannot be sus- 


tained. Dahrooge v. Sovereign F. 
Assur. Co., 175 Mich. 248, 141 NW 
572. 

82.. Kupfersmith v. Delaware Ins. 
Con S4eNey Ine. 271 86) Am3 995 45 


LRANS 847, AnnCas1914C 1172. 

83. See generally Interest [22 Cyc 
1459]. 

g4. U. Si—Reading —Ins. Co. Vv. 
Egelhoff, 115 Fed. 393; Field v. In- 


surance Co. of North America, 9 F. 
Cas. No. 4,767, 6 Biss. 121; Huch- 
berger v. Home F. Ins. Co., 12 F. 


Cas. No. 6,821, 5 Biss. 106. 
Ala.—Home Ins. Co. v. Adler, 71 
Ala. 516; National Union F. Ins, Co. 
v. O’Rear, 16 Ala. A. 593, 80 S 167; 
“American Nat. Ins. Co. v. Moore, 
14 Ala. A. 413, 70 S 190 [certiorari 
den 195 Ala. 694, 70 S 1012]. 
Fla.—Hanover F. Ins. Co. v. Lewis, 
28 Fla. 209, 10 S 297. 
Ill—Home Ins., etc., 
93 Ill. 271; Knickerbocker Ins. 


Co. v. Myer, 
Co. 


v. Gould, 80 Ill. 388; Peoria M. & 
EN} ons. Cominewiewisa el si riiteon3:> 
MecNellis v. Attna Ins. Co., 176 Ill. 


A. 575; Gray v. Merchants’ Ins. Co., 
125 Ill. A. 370. 
La.—Gettwerth vy. 
Co., 29 Ga. Ann.'30. 
Me.—Hilton vy. Phoenix Assur. Co., 
92 Me. 272, 42 A 412. 
Mass. — Hutchinson v. Liverpool, 
éetc., Inss ‘CopelbsiMass) 143,026) Niu 
439, 10 LRA 558; Oriental Bank v. 
Tremont Ins. Co., 4 Mete. 1. 
_ Mich.—Marthinson vy. North Brit- 
ish,, ete, (Ins. Coie 4) Michs213 72,9 31: 
NW 291. 
Mo.—White v. Farmers’ Mut. F. 
Ins. Co., 97 Mo. A. 590, 71 SW 707. 
Mont.—Randall v. American F. Ins. 
Eee 10 Mont. 340, 25 P 953, 24 AmSR 


N. Y.—Hastings v. Westchester F. 


Teutonia Ins. 


INS. COs aT Syed eveonl4 eeeSchmites ye 
Boston Ins. Co., 82 App. Div. 234, 
81 NYS wie Delonguemare Vv. 


Tradesmen’s Ins. Co., 2 N. Y. Super. 
631; Bear v. Atlanta Home Ins. Co., 
34 Misc. 613, 70 NYS 581; McLaugh- 
lin v. Washington County Mut. Ins. 
Co., 23 Wend. 525. 

Pa.—Western, ete., Pipe Lines v. 
Home Ins. Co., 145 Pa. 346, 22 A 665, 
27 AmSR 703; Ellmaker v. Franklin 
H. Ins} Co, 55 Bas 1835 

Tex.—-Hast, Texas EF. .Ins. Co. v- 
Brown; 82g Rexs ) 63170 1S 1S Ls 
Queen Ins. Co. v. Jefferson Ice Co., 
64 Tex. 578; Home Ins. Co. v. Boat- 
ner, CCiv.) “Anh 218 iS WetLOS ies ut 
Mut. ainsi Com vi tiolland,72) 9 hexs 
A. Civ: Cas. § 448. 

Que.—Montreal Assur. Co. v. Mc- 
Gillivray, 2 LCJuy 221. 

And see cases infra note 87 et seq. 

[a] In Great Britain the courts 
look with much less favor on the 
allowance of interest on insurance 
money. Higgins v. Sargent, 2 B. & 
C. 348, 9 ECL 158, 107 Reprint 414; 
Parken v. Royal Exch. Assur. Co., 8 
Ct. Sess. Cas. 365. 

85. Marthinson v. North British, 
ete., Ins. Co., 64 Mich. 372, 37 NW 
291; Anonymous, 1 Johns. (N. Y.) 
SiS} 

[a] Where the preliminary proofs 
as to the amount of loss are in- 
definite, interest may not be allowed. 
McLaughlin v. Washington County 
Mut. Ins. Co., 23 Wend. (N. Y.) 525. 

86. Bridge v. Niagara Ins. Co., 
1 N. Y. Super. 276; McLaughlin v. 
Washington County Mut. Ins. Co., 23 
Wend. (N. Y.) (525. 

87. Cassacia v. Phoenix Ins. Co., 
28 Cal. 628; McNellis v. Attna Ins. 
Co., 176 Ill. A. 575 [foll Grand Lodge 


A. O. U. W. v. Bagley, 164 Ill. 340, 
45 NE 538]. 

8s. Shaver v. Mercantile Town 
Mut. Ins. Co., 79 Mo. A. 420. 

89. Lancashire Ins. Co. v. Bar- 


nard, 111 Fed. 702, 49 CCA 559. 

[a] Illustration.—A policy cover- 
ing property in Illinois, made and de- 
livered in Nebraska, on which action 


576 [26C.d.] 


should be allowed from the time when the loss is 
due and payable.®°® Interest may be allowed from 
the date of the loss, where there is no provision in 
the policy extending or otherwise fixing the time 
for payment,®! or where, although there is such a 
provision, it has been waived by insurer;°* or it 
may be allowed only from the time of commence- 
ment of the suit, where the amount is left to be 
adjusted by the parties, and there is no specific pro- 
vision as to time of payment, and no default on the 
part of insurer.°? But where the time for pay- 
ment of the insurance money is fixed by the terms 
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of the policy, in the absence of waiver, interest on 
the amount subsequently found due should be al- 
lowed from the time fixed,®* and not from the date 
of the loss.2° Thus, where the policy makes the 
insurance money payable a certain number of days 
after the furnishing of proofs of loss, interest on 
the amount found due should be allowed from the 
expiration of that period,®® if the amount is ascer- 
tained at that time,®? unless the demand becomes 
payable at an earlier date by reason of insurer’s 
gonduet in waiving such provision, in which case it 
begins to run from the time of such waiver.°® In- 


is brought in Nebraska, is subject 
to the law of that state relative to 
interest. Lancashire Ins. Co. v. Bar- 
nard, itd “Wed: 702, 49°CCA 1559; 
90. U. S.—Reading Ins. Co. 
Eegelhoff, 115 Fed. 393. 
Ilowa.—Wensel v. Property Mut. 
aes Assoc., 129 Iowa 295, 105 NW 
Me.—Hilton v. Phcenix Assur. Co., 
92 Me. 272, 42 A 412. 
Mass.—Amory v. Reliance Ins. Co., 
208 Mass, 378, 94 NE 677. 
Minn.—Schrepfer v. Rockford Ins. 
Co., 77 Minn. 291, 79 NW 1005. 
N. Y.—Delonguemare vy. Trades- 
men’s ins, Co., 2) No Y. Super. 629: 
Or.—Gregan v. Northwestern Nat. 
Ins Co.7°83' Or. 278, 163 P 588. . 
[a] In a suit to reform the policy 
wherein plaintiff secures reformation 
and also judgment for the face of 
the policy, interest should run only 
from the date of the decree in the 
lower court. Gregan v. Northwest- 
ern Nat. insCo..883) Or..:278, 163.2 


588. 
91. Queen Ins, Co. v. Dearborn 
Ars) ADU wally" 55 


Vv. 


Sav., ete., Assoc., 
INENOULG atl 75) IAL 371 q- 

[a] Under preliminary contract.— 
Where a preliminary contract of in- 
surance does not fix definitely when 
the insurance is to be paid, interest 
cannot be recovered on the amount 
of damage by fire from the date of 
the fire; but insured is entitled to 
recover interest only after a reason- 
able time has elapsd for paying the 
insurance, unless it is shown that 
the usual provisions of the insur- 
er’S policies provide that interest be 
paid from date of loss. Cottingham 
v. National’ Mut: .Church’ Ins. Co., 
GI Paz eN E822, 


92. Ky.—Home Ins.: Co. v. Roll, 
187 Ky. 31, 218 SW 471. 
Nebr.—Hartford F. Ins. Co. v 


Landfare, 63 Nebr. 559, 88 NW 779. 
Pa.—Western, etc., Pipe Lines v. 
Home Ins. Co., 145 Pa. 346, 22 A 665, 
27 AmR 708. 
Tex.—Camden F. Ins. Assoc. 
Bomar, (Civ.: A.) 176 SW 156. 
Wash.—Glover v. Rochester-Ger- 


Vv. 


man, Ins, Co.,,°11 Wash.'°143, 39-P 
380. 
[a] Tlustration.—Where a provi- 


sion in a policy that the loss is pay- 
able sixty days after due notice and 
satisfactory proofs of same _ is 
waived, interest should be computed 
from the date of the loss. Hartford 
F. Ins. Co. v. .Landfare, 63 Nebr. 
559, 88 NW 779. 

{b] If insurer denies all liability 
under the policy, it waives its right 
to withhold payment for the sixty- 
day period, and interest on _ the 
amount recoverable will run from 
the date of the loss. Home Ins. Co. 
VPRO 187s Koya, Ola Louw Ogee (lke 

93. U. S—Huchberger v. Home F. 
Ins. Co., 12 F. Cas. No. 6,821, 5 Biss. 
106. 

Cal.—Cassacia v. Phoenix Ins. Co., 
28 Cal. 628. , 

Mass.—Hutchinson v. Liverpool, 
ete., Ins. Co., 153 Mass. 143, 26 NE 
439, 10 LRA 558;, Thwing v. Great 
Western Ins. Co., 111 Mass. 93; 
Oriental Bank v. Tremont Ins. Co., 


4 Metce, 1. 
Mich.—Marthinson y. North Brit- 


ete., Co. v. Hanover -F. Ins. Co., 194 
Ill. A. 68; Ledford vy. Hartford Ins. 


ish, etc., Ins. Co., 64 Mich. 372, 31] Co., 161 Ill. A. 2338, 
NW 291. Ky.—Home Ins. Co. v. Roll, 187 
N. Y.—Peo. v. Highland Mut. F.| Ky. 31, 218 SW 471; Home Ins. Co. 
Ins. Co., 26 Misc. 205, 56 NYS 83. v. Patterson, 12 KyL 941. 
94, Ark—Hartford F. Ins. Co. v. Me.—Hilton v. Phcenix Assur. Co., 


Enoch, 79 Ark. 475, 96 SW 393. 


92 Me. 


272, 42 A 412. 


Ill.— Knickerbocker Ins. Co. v. Md.—Palatine Ins. Co. v. O’Brien, 
Gould, 80 Ill. 388; Peoria M. & F.|107 Md. 341, 68 A 484, 16 LRANS 
Ins. Co. v. Lewis, 18 Ili 553; Mc-|1055. 

Nellis v. A§tna Ins. Co., 176 Ill. A. Mass.—Amory v. Reliance Ins. Co., 
575. 208 Mass. 378, 94 NE 677; Hardy v. 


Iowa.—Wensel vy. Property Mut. 
es Assoc., 129 Iowa 295, 105 NW 

Md.—Home Ins. Co. v. Schiff, 103 
Md. 648, 64 A 63. 

Minn.—Schrepfer v. Rockford Ins. 
Co., 77 Minn. 291, 79 NW. 1005. 

N. Y.—McLaughlin v. Washington 
County Mut. Ins. Co., 28 Wend. 525. 

Pa.—Western, etc., Pipe Lines v. 
Home! Ins.” Co, t14oePaals2e6, 22) A! 
665, 27 AmR 703. 

Man.—Robinson v. Midland F. Ins. 
Co., 26 Man. 398. 

[a] From proof of loss.—Where 
a policy provides for present in- 
demnity in case of loss after adjust- 
ment, but requires the policyholder 
to furnish proofs of loss as a condi- 
tion to adjustment, insured is en- 


Lancashire Ins. 
sare 209, 955 AmSiR, 395) 33 HRA 
Co., 4 Metce. 1. - 


Ins. 
Randall v. Lancashire Ins. 
Mont. 
American F. Ins. Co., 10 Mont. 340, 
25 P 953, 24 AmSR 50. 


Ins. 
416]; 


Co., 166 Mass. 210, 


Oriental Bank y. Tremont Ins. 


Mont.—Randall v. 


Liverpool, 
Co., 10 Mont. 


ete., 
368, 


25 P 962; 
Coney 


367, Randall v. 


205 Uber 6l: 


N. Y.—Hastings v. Westchester F. 
Co: BN 14 ates 12) ean 
Schmitt v. Boston Ins. Co., 


82 App. Div. 234, 81 NYS 767. 


Oh.—Webb v. Protection Ins. Co., 


6 Oh. 456. 


Cox 


S. C—Berry v. Virginia State Ins. 
83 S. C. 138, 64 SE 859. 
Tex.—Delaware Underwriters, etc., 


Ins Coins Brock, 51095 Texr 425° 201 


titled to recover interest only from |SW 779; East Texas F. Ins. Co, v. 
the date the proofs of loss are fur-] Brown, 82 Tex. 631, 18 SW 713; 
nished. Wensel v. Property Mut. |] Queen Ins. Co. v. Jefferson Ice Co., 
Ins. Assoc., 129 Iowa 295, 105 NW | 64 Tex. 578; Philadelphia Fire Assoc. 
522. v. Strayhorn, (Commn. A.) 211 SW 

[b] “Waiver.—Where a policy pro-|447 [rev (Civ. A.) 165 SW_ 901]; 
vides that nothing shall be due un-|Hamburg-Bremen F. Ins. Co. v. 
til sixty days after an appraisement, | Swift, 62 Tex. Civ. A. 78, 130 SW 
and demand for an appraisement is |670; Mecca F. Ins.' Co. v. Wilder- 


made about two years after loss, and 
ignored by the company, the com- 
pany cannot object*to the allowance 
of interest from sixty days after the 
loss. Gragg v. Northwestern Nat. 
Ins. Co., 140 Mo. A. 685, 126 SW 766. 

95. Hartford F. Ins. Co. v. Enoch, 
79 Ark. 475, 96 SW 393; Phoenix Ins. 
Co. v. Public Parks Amusement Co., 
63h Arkael8i sii siWe Ooo southern 
Ins. Co. v. White, 58 Ark. 277, 24 SW 
425; White v. Farmers’ Mut. F. Ins. 
Co., 97 Mo. A. 590, 71 SW 707; Berry 
v. Virginia State Ins. Co. 83 S. C. 


18, 64 SE 859; Delaware Under- 
writers, etc., Ins. Co. v. Brock, 109 
Tex, 425, 211 SW) '779; Queen” Ins, 


Co. v. Jefferson Ice Co., 64 Tex. 578; 

Philadelphia Fire Assoc. v. Stray- 

horn, (Tex. Commn. A.) 211 SW 447 

fnevy GClvincan) malin Wwe. Ole. 
10) 


spin, 


(Civ. A.) 118 SW 1181. 
Can.—Ross v. Seottish Union, etc., 
, 68 Can? Ss Cy. 169; 46 Dom 


Ret 


Man.—-Robinson v. Midland F. Ins. 


Co., 26 Man. 398; Green v. Manitoba 
Assur) vCas 


13° Man. 395. 


[a] Not from adjustment of loss. 


—Plaintiff is entitled to interest on 
the amount due under policy from 
sixty days after the furnishing of 


proof of loss, and not from the time 
the loss is adjusted and_ settled. 


Hastings v. Westchester F. Ins. Co., 


73 UNG SY ol4i ‘fatt i246 1: 

97. Amory v. Reliance Ins. Co., 
208 Mass. 378, 94 NE 677. ~ 

98. Conn.—Bernhard vy. Rochester 
German Ins! Co. 79 Conn. 388, 65 
A 134, 8 AnnCas 298. 

Del.—Reed v. Continental Ins. Co., 


96. . S—Readine Ins. Co. v.| 22. Del. 204, 65 A 569. 
Beelhoff, 115 Fed. 3938; Field v. In- Ky.—Home Ins. Co. v. Roll, 187 
surance Co. of North America; 9 F.| Ky. 31, 218 SW 471. 
Gas, “No m4ivein 64 Bisse Laie eluch= Mo.—Gragg v. Northwestern Nat. 
berger v. Home F. Ins. Co. 12 F.|Ins. Co., 140 Mo. A. 685, 126 SW 
Cas. No. 6,821, 5 Biss. 106. .t1'766. 

Ala.—Home Ins. Co. v. Adler, 71 Nepbr.—Jensen v. Palatine Ins. Co., 
Ala. 528. 81 Nebr. 523, 116 NW 286; Hartford 

Ark.—Pheenix Ins. Co. v. Public|F. Ins. Co. v. Landfare, 63 Nebr. 
Parks Amusement Co., 63 Ark. 187,]559, 88 NW 779. 


37 SW 959; Southern Ins. Co. v. 
White, 58 Ark. 277, 24 SW 425. 
Del.—Reed v. Continental Ins. Co., 
22 Del. 204, 65 A 569. 
Fla.—National Union F. Ins. Co. 
v. Cone, 85 S 913; Hanover F. Ins. 
Co. v. Lewis, 28 Fla. 209, 10 S 297. 
fil Peoria MM. "& — Henins Con wi. 


Lewis, 18 Ill. 553; Granite City Lime, 


Pa.—Western, etc., Pipe Lines v. 
Home Ins. Co., 145 Pa. 346, 22 A 665, 
27 AmR 708. 

Tex.—Delaware Underwriters, etc., 
Ins) Gos. Brock sl 09MPexen42 Starz: 
SW 779; Bast Texas F. Ins. Co. v. 
Brown; 82 #Dexs63h, L8riSweii3: 
Orient Ins. Co. v. Wingfield, 49 Tex. 
Civ. A. 202, 108 SW 788. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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terest should not be allowed for a period of delay 
caused by the default or negligence of plaintiff him- 
self,°® as where the proofs of loss furnished by him 
were indefinite,! or while the proceeds of the policy 
are subject to garnishment or trustee process.? It 
has been held that, where insured sues to set 
aside an award of arbitrators, he should not be al- 
lowed interest until the decree is entered, for the 
reason that, having rejected the award, there is 
nothing on which to compute interest.? 

Rate of interest. In the absence of a stipulation 
between the parties, which is usually the case in 
insurance policies, the amount due draws the stat- 
utory rate of interest;+ and a statutory reduction 
of this rate is effective, even if made after a judg- 


Wash.—Glover v. Rochester-Ger- 


mat Ins. Co., 11 Wash. 143, 39 P 
99. Bremyer v. Swedish Evangelt- 
' cal Mission Conference School 


Assoc., 86 Kan. 644, 122 P 104; Gett- 
werth v. Teutonia Ins. Co., 29 La. 
Ann. 30; Schrepfer v. Rockford Ins. 
Co., 77 Minn. 291, 79 NW 1005; Kie- 
fert v. Maple Valley Mut. Home F. 
Ins. Co., 158 Wis. 340, 148 NW 864. 
_ ta] Rule applied.—Where the pol- 
icy provides for payment of loss 
sixty days after adjustment, and in- 
Surers make reasonable efforts to 
effect an adjustment, they- will not 
be liable for interest from the ex- 
piratiohn of the sixty days, but only 
from judicial demand. Gettwerth v. 
Teutonia Ins. Co., 29 La. Ann. 30. 

1. McLaughlin v. Washington 
County Mut. Ins, Co. 23 Wend. 
GN. Y5))..525. 

2, Walker v. Lancashire Ins. Co., 
188 Mass. 560, 75 NE 66; Oriental 
Bank v. Tremont Ins. Co., 4 Mete. 


(Mass. ) 1; Swamscot Mach. Co. v 
Partridge, 25 N. H. 369; Nevins v 
Ins: Co.,, 25 


Rockingham Mut. F. 
N. H. 22; Platt v. Continental Ins. 
Co., 62 Vt. 166, 19 A 687. But see 
Albion Lead Works v. Citizens’ Ins. 
Co., 3 Fed. 197 (where a federal 
court sitting in Massachusetts ap- 
plied the contrary rule). 

3. Stemmer v. Scottish Union, 
etc., Ins. Co.,.33.Or., 65, 49, P 588, 53 
P 498. 

4. Knickerbocker INS Gos eave 
Gould, 80 Ill. 388; Firemen’s Fund 
Ins. Co. v. Western Refrigerating 
Co., 162 Ill. 822, 44 NE 746 [rev 
55 Ill. A. 329]. See generally Inter- 
est [22 Cye 1521 et seq]. 

5 Firemen’s Fund Ins. Co. v. 
Western Refrigerating Co., 162 Ill. 
322, 44 NE 746 [rev 55 Ill. A. 329]. 

6 U. S.—Guardian F. Ins. Co. v. 
Central Glass Co., 194 Fed. 851, 114 
CCA 639: Mack v. Lancashire Ins. 
Co., 4 Fed. 59, 2 McCrary 211. 

Ala.—National Union F. Ins. Co. 
v. O’Rear, 16 Ala. A. 593, 80 S 167. 

Ariz.—Springfield F. & M. Ins. Co. 
v. Goodgame, 181 P 190; Germania 
BE) dns. 4Conyiv..- Bally, 19. Ariz. 580, 
173 P 1052, 1 ALR 488, 

Ark.—Great Southern F. Ins. Co. 
v. Burns, 118 Ark. 22, 175 SW 1161, 
LRA1916B 1252, AnnCas1917B 497; 
Queen of Arkansas Ins. Co. v. Mil- 
ham, 102 Ark. 675, 145 SW 540; 
Queen of Arkansas Ins. Co. v. Tay- 
lor. 100 Ark. 9, 138 SW 990; Arkansas 
Mut. F. Ins. Co. v. Woolverton, 82 
Ark. 476, 102 SW 226. 

Ga.—Globe, ete, F. Ins. Co. v. 
Walker, 103 SE 407; Phenix Ins. Co. 
v. Clay, 101 Ga. 331, 28 SE 853, 65 
AmSR 307. 

Ind.—Commonwealth Ins. 
Monninger, 18 Ind. 352. 

La.—Pouns v. Citizens’ F. Ins. Co., 
144 La. 497, 80 S 672; Whiteside v. 
Lafayette F. Ins. Co., 144 La. 675, 
79 S$, 217; Tilley v. Camden F. Ins. 
Assoc., 139 ua. 985, 72 S 709. 


COn iN. 


Mo.—Lockwood v. Atlantic Mut.'L, Ins. Co. v. Edwards, 
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Ins. Co., 47 Mo. 50; Brown v. Rail- 
way Pass. Assur. Co., 45 Mo. 221; 
Zackwik v. Hanover F. Ins. Co., (A.) 
225 SW 135; Rice v. Detroit F. & M. 
Ins. ‘Co,, (A.) 176 SW 1113; Aurora 
v. Fireman’s Fund Ins. Co., 180 Mo. 
A. 263, 165 SW 357; Rogers v. Con- 
necticut F: Ins. Co., 157 Mo. A. 671, 
139 SW 265; Blackwell v. American 
Cent. Ins. Co., 80 Mo. A. 75; Sapping- 
ton v. St. Joseph Town Mut. F. Ins. 
Co., 77 Mo.-A. 270; Ramsey v. Phila- 
delphia Underwriters Assoc., 71 Mo. 
A. 380. 

N. Y.—Wollman v. National F. Ins. 
Co., 72 Misc. 477, 131 NYS 335. 

Tenn.—De Rossett Hat Co. v. Lon- 
don Lancashire F. Ins. Co., 134 Tenn. 
199, 183 SW 720; St. Paul F..& M. 
Ins; Co, we -Kirkpatriek, 129 Tenn: 
55, 164 SW 1186; Continental F. Ins. 
Co. v. Whitaker.- 112 Tenn. 151, 79 
SW 119, 105 AmSR 916, 64 LRA 451. 

Tex.—Altna_L. Ins. ‘Co. v.. Parker, 
80 Tex. Civ. A. 521, 72 SW 621. 

[a] Pecuniary damage as a re- 
sult of the delay need not be shown 
by insured, but detriment may be 
shown by proof of delay, harass- 
ment, and necessity for litigation. 
Atlas Ins. Co. v. Allen, 2 Tenn. Civ. 
ACR AES 3 

[b] Percentage.—Where the stat- 
ute permits an amount to be added 
for vexatious refusal to pay, “not to 
exceed” ten per cent ‘of the loss,” 
it is error to permit an allowance 
fixed at ‘‘ten percent on the amount 
of said policy.” Aurora v. Fireman’s 
Fynd Ins.. Co., 180 Mo. A. 263, 165 
SW 357. y 

[c] “Wexatious” (1) within such 
a statute means without reasonable 
cause. Rogers v. Connecticut F. Ins. 
Gop” 1bv Mo. AUN 671 139 "Swe 260: 
(2) A refusal or neglect to pay what 
is due and payable is vexatious. 
Glover v. Liverpool, ete. Ins. Co., 
193 Mo. A. 489, 186 SW 583. 

7 UW. S.— Guardian, sy Ins: Co. v- 
Central Glass Co., 194 Fed. 851, 114 
CCA 639 (Louisiana statute). 

Ariz.—Sprinefield F. & M. Ins. Co. 
vy. Goodgain, 181 P 190. 

Ark.—AStna Ins. Co. v. Short, 124 
Ark. 505, 187 SW 657; Great South- 
ern F. Ins. Co. v. Burns, 118 Ark. 
92, 175 SW 1161, LRA1I916B 1252, 
AnnCasi917B 497; Queen of Arkansas 
Ins. Co. v. Bramlett, 103 Ark. 1, 145 
SW 541; Queen of Arkansas Ins. Co. 
vy. Milham, 102 Ark. 675, 145 SW 540; 
Queen of Arkansas Ins, Co. v. Tay- 
lor, 100 Ark. 9, 188 SW 990; Mer- 
chants’ F. Ins. Co. v. McAdams, 88 
Ark. 550, 115 SW 175. 2 

Fla.—L’Engle v. Scottish Union, 
Olea eH Co. 48° Hla. TSA, sts 
462, 111 AmSR 70, 67 LRA 581, 5 
AnnCas 748; Hartford F. Ins. Co. v. 
Redding, 47 Fla. 228, 37 S 62, 110 
AmSR 118, 67 LRA 518. 

Gae=Glopeweetc, Ha. Ins Comey. 
Walker, 103 SE 407; Phenix Ins. Co. 
v. Clay, 101 Ga. 331, 28 SE 853, 65 
AmSR 307; Watertown’ F. Ins. Co. 
v. Grehan, 74 Ga. 642; Cotton States 
74 Ga. 220; 
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ment for the former rate is rendered.® 


Special Damages and Attorney’s 


Under some statutes, if insurer in bad faith 
or without reasonable grounds refuses or delays to 
pay the amount of the loss, it is subject to a pen- 
alty, namely: insured, if successful in his action, is 
entitled to recover, in addition to the amount of his 
loss, a certain percentage thereof as special dam- 

_ages,® and also reasonable attorney’s fees;7 and such 
provisions have been held to be constitutional.’ 
Formal affirmative proof of the vexatious or unrea- 
sonable delay or refusal is not required; but it is 
sufficient if that fact can be deduced by reasonable 
inference from all the facts and circumstances in 


American Ins, Co. v. Bailey, 6 Ga. 
A. 424, 65 SE 160. 

Ind.—American Ins. Co. 
gett, (A.) 128 NE 468. 

La.—Pouns v. Citizens’ F. Ins. Co., 
144 La. 497, 80 S 672; Whiteside v. 
Lafayette F. Ins. Co., 144 La. 675, 
79 S 217; Tilley v. Camden F. Ins. 
Assoc., 139 La. 985, 72 S -709. 

Mo.—Young v. Pennsylvania F. 
Ins) Cog 269. Mol as 18h SWeeshGs 
Thompson v. Traders’ Ins. Co., 169 
Mo. 12, 68 SW 889; Zackwik v. Han- 
over FE Ins. Co., (A.) 225 Sw 135; 
Hayden v. American Cent. Ins. Co., 
(A.) 221 SW 4387; Gillespie v. St. 
Paul F. & M. Ins. Co., 168 Mo. A. 
320, 153 SW 1079. 

N. Y.—Wollman vy. National F. Irs. 
Co., 72 Mise. 477, 1381 NYS 335. 

fa] A “reasonable attorney’s fee’ 
means such a fee as would be rea~ 
sonable to pay an attorney for prose- 
cuting the action. Merchants’ F. Ins. 


v. Pag- 


Co. v. McAdams, 88 Ark. 550, 115 
Sw 175. 
[b] Where insurer denies all lia~ 


bility, insured can recover the pen- 
alty and attorney’s fees provided by 
statute, although the original com- 
plaint, which was amended, prayed 
recovery of the sums named in the 
policies, instead of the actual amount 
of the loss. Great Southern F. Ins. 
Golly; “Burns! 118 Ark) 225075 Swe 
ae LRA1916B 1252, AnnCas1917B 
497. 

{c] Failure to appoint appraisers. 
—A statute providing for the allow- 
ance of a reasonable amount for 
attorney’s fees on the insurer’s fail- 
ure to appoint appraisers to ascer- 
tain the loss is not applicable, where 
all liability under the policy is de- 
nied, but is applicable only where 
there is a dispute as to the extent 
of the loss sustained. American Ins. 
Co. v. Paggett, (Ind. A.) 128 NE 468. 

Attorney’s fees as costs see supra 

793. 

: g. Ariz—Germania F. Ins. Co. v. 
Bally, 19 Ariz. 580, 173 P 1052, 1 
ALR 488. 

Ark.—Federal Union Surety Co. v. 
Flemister, 95 Ark. 389, 130 SW 574; 
Arkansas Ins. Co. v. McManus, 86 
Ark. 115, 110 SW 797. i 

Fla—L’Engle v. Scottish Union, 
ete,, F. Ins. Co., 48 Fla. 82, 37 S$ 
462, 111 AmSR 70, 67 LRA 581, 5 
AnnCas 748; Hartford F. Ins. Co. v. 
Redding, 47 Fla. 228, 37 S 62, 110 
AmSR 118, 67 LRA 518; Tillis v. 
Liverpool, etc., Ins. Co., 46 Fla. 268, 
35 S 171, 110 AmSR 89. 

Kan.—British-America Assur. Co. 
v. Bradford, 60 Kan. 82, 55 P 335; 
Ailianee Co-op. Ins. Co. v. Corbett, 
69 Kan. 564, 77 P 108; Hartford F. 
Ins. Co. v. Warbritton, 66 Kan. 93, 
71 Pp *278; ‘Shawnee -B.. ins Co. lv. 
Bayha, 8 Kan. A. 169, 55 P 474. 

La.—Monteleone v. Seaboard F. & 
126. La. 807, 52'S 1032 
[aff 7 La. A. (Orleans) 247]. 

Nebr.—Insurance Co. of North 
America v. Bachler, 44 Nebr. 549, 62 
NW 911. 


M. Ins. Co., 
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evidence.? 


man.?!? 


or where the circumstances would 


- Tenn.—Continental F. Ins. Vv. 
Whitaker, 112 Tenn. 151, 79 Sw 1419, 
105 AmSR 916, 64 LRA 451. 

Cross references: 

Statute allowing attorney’s fees as 
contravening: 

Due process of law guaranty see 

Constitutional Law § 1016. 

Hqual protection guaranty see Con- 

stitutional Law § 930. 
Statute imposing penalty for refus- 
ing or delaying payment as con- 
travening equal protection guar- 
anty see Constitutional Law 
§ 924, 

9. Rogers v. Connecticut F. Ins. 
Co.,, 157 Mo. A. 671, 1389 SW 265; 
Blackwell v. American Cent. Ins. Co., 
80 Mo. A. 75. 

[a] Evidence held admissible.— 
On the issue of vexatious refusal 
to pay, evidence of expenses incurred 
in carrying out a plan to coerce in- 
Sured into surrendering his policies 
and admitting his connection with a 
fire is admissible... Rice v. Detroit 
ae M. Ins. Co., (Mo. A.) 176 SW 

[b] Evidence held inadmissible.— 
The files in the case, different an- 
Swers, motion to quash summons, 
and applications for continuance, 
are inadmissible to show the amount 
allowable as damages and attorney’s 
fees for vexatious refusal to pay 
plaintiff's claim. Waddle v. Com- 
monwealth Ins. Co., 184 Mo. A. 571, 
170 SW 682. 

[c] Evidence held sufficient: (1) 
To warrant a finding of vexatious re- 
fusal or delay. Non-Royalty Shoe 
Co. v. Phoenix Assur. Co., 277 Mo. 
399, 210 SW 37 [mod (Mo. A.) 178 
SW 246]; Young v. Pennsylvania F. 
Ins. Co., 269 Mo. 1, 187 SW 856; 
Scott v. American Ins. Co., (Mo. INS 
222 SW 1047; Rice v. Detroit FF. & M. 


ins Co; (Mo. AS) 276 (SW tds’ 
Kahn v. London Assur. Corp., 187 
Mo. A. 216, 173 SW 695; Lehmann 


Vaiedanrciond JH. ins. Co. JXshatou, As 
696, 167 SW 1047. (2) Where plain- 
tiff’'s evidence shows a _ bona fide 
claim and the absence of any mis- 
representations, concealments, or 
fraud, and the jury find against the 
defense of misrepresentations, it is 
justified in assessing attorney’s fees 
and the statutory penalty. Zackwik 
v. Hanover F. Ins. Co., (Mo. A.) 225 
SW 1325. 

[d] Evidence held insufficient to 
show a vexatious refusal or delay. 
Rogers v. Connecticut F. Ins. Co., 
157 Mo. A. 671, 139 SW 265. 

10. Germania F. Ins. Co. v. Bally, 
re IATIZAS SSO; e To ey) ee Obiae ele ALY, 
488. 

11. Mack vy. Lancashire Ins. Co., 
4 Fed. 59, 2 McCrary 211; Phceenix 
Ins. Co. v. Fleenor, 104 Ark. 119, 148 
SW 650; Globe, etce.. F. Ins. Co. v. 
Walker, (Ga.) 103 SE 407; Phenix 
Ins. Co. v. Clay, 101 Ga. 331, 28 SE 
853, 65 AmSR 307; Blackwell v. 
American Cent. Ins. Co., 80 Mo. A. 


Although under some statutory pro- 
visions, damages and attorney’s fees may be im- 
posed on insurer whether or not its failure to pay 
the loss within the time provided in the policy was 
due to bad faith,!° under most statutes, in order to 
justify the infliction of the penalty and attorney’s 
fees, the delay or refusal must have been willful or 
without reasonable cause;!4 and the question of 
willfulness is to be determined, not by matters de- 
veloped at the trial, but by matters appearing before 
the trial as judged by a prudent and reasonable 
The penalty cannot be imposed where the 
delay or refusal to pay is made in good faith and 
based on reasonable grounds,!® as where insurer 
resists an unjust or excessive demand for payment,}# 
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lead a prudent 


75. And see cases supra notes 6, 


[a] An attempt to enforce a com- 
promise at a ruinous discount is 
strong evidence of bad faith. Water- 
town F. Ins. Co. v. Grehan, 74 Ga. 
642. 

12. Waddle v. Commonwealth Ins. 
Cony LSA Mion AL TI Oe SW. 682 
Blackwell v. American Cent. Ins. Co., 
80 Mo. A. 75. 

[a] Werdict against defendant as 
evidence,—Vexatlious refusal is not 
deducible from the mere fact that 
the verdict is adverse to defendant. 
Non-Royalty Shoe Co. v. Phenix 
Assur. ‘Co; (Mo. A.) 210° SW 37, 
(A.) 178 SW 246. 

13. Ark.—North State F. Ins. Co. 
vy. Dillard, 88 Ark. 473, 115 SW 154. 

Ga.—Phenix TMS COge Vs Ola yan Ole 
Ga. 331, 28 SE 853, 65 AmSR 307; 
Southern Mut. Ins. Coo ve. Lurniey, 
100 Ga. 296, 27 SE 975; Queens Ins. 
Co. v. Peters, 10 Ga. A. 289, 73 SE 
536. 

La.—Frank I. Abbott Lumber Co. 
v. Home Ins. Co., 140 La. 130, 72 S 
841; Hart v. Springfield F. & M. Ins. 
Co., 1386 La. 114, 66 S 558. 

Mo.—Shockey v. Fidelity-Phenix F. 
Ins. Co., (A.) 191 SW 1049; Straw- 
bridge v. Standard F. Ins, Co, 193 
Mo. A. 687, 187 SW 79; La Font 
v. Home Ins. Co., 193 Mo. WING 548, 182 
SW 1029; Weston v. American Ins, 
Cone od "Mo. A. 282, 177 SW 792; 
Fager v. Commercial Union Assur. 
Co., 189 Mo. A. 464, 176 SW 1064; 
Patterson v. American Ins. Co., 174 
Mo. A. 37, 160 SW 59. 

Tenn.—Kittrell v. German F. Ins. 
Cows dalenny CivansAG,. 263. 

14. Queen of Arkansas Ins. Co. 
v. Bramlett, 103 Ark. 1, 145 SW 
541; Hart v. Springfield F..& M. Ins. 
Gon, 136 La. 114, 66 S 558; Glover 
v. Liverpool, ete., Ins, Co. 193 Mo. 
A. 489, 186 SW 583. 


‘fa] “ender of loss.—(1) The in- | 


need not tender the actual 
loss in face of a demand for a 
greater sum, in order to avoid lia- 
bility for damages for a vexatious 
refusal to pay, and, if insured wishes 
to place the insurer in wrong, he 
must demand and sue for only the 
actual loss. Glover v. Liverpool, 
etc., Ins. Co., 193 Mo. A. 489, 186 SW 
583. (2) Where insured asserts his 
elaim and sues for the full amount 
of loss under all his policies, it is 
not required of defendant insurers, 
one of whom admits liability on a 
policy, to pay or tender any part of 
the loss in order to escape the pen- 
alty for delay. Providence-Washing- 
ton Ins. Co. v. Boatner, (Tex. Civ. A.) 
225 SW 1115. 

[b] Refusal of offer to accept ac- 
tual loss.—Where insurer refuses in- 
sured’s offer to accept the amount 
of the actual loss in complete satis- 
faction, and thereby compels insured 
to sue, the jury may find that such 
refusa] is vexatious, and inflict the 


surer 
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man in good faith to believe that there was no iia- 
bility,1® or where insurer is prevented from making 
payment within the required time by writs of gar- 
nishment served on it by plaintiff’s 
has also been held that the penalty and attorney’s 
fees cannot be recovered in an action on an oral 
contract to renew a policy which has not been con- 
summated by delivery,‘* or in an action which is 
prematurely brought, 18 or where the question on 
which insurer’s liability depends is a new one,’® or 
where there is a suspicion that the fire was of dis- 
honest origin.2° Where defendant contests the claim 
and plaintiff does not recover the full amount de- 
manded, the penalty and attorney’s fees are not re- 
coverable in some states,2! but in other states a 
contrary rule prevails.?? 


ereditors.1® It 


A formal demand for pay- 


penalty, regardless of whether the 
pleaded demand is in excess of the 


real liability. Glover v. Liverpool, 
eLe., INS». Cone OS) OL Aue 45 9, MSG 
SW 583. 


[c] Right of set-off.—The mere 
fact that insured was indebted to 
insurer on an independent contract 
which could be set off will not jus- 
tify the resistance of payment on 
the plea of total -nonliability and 
thereby relieve it from the penalty 
fixed. Queen of Arkansas Ins. Co. 
ri 103. Ark. 1, 145 SW 
5 = 

15. Weston v. American Ins. Co., 
TOI" MosVAF 2825 £77 aS W792: 

16. North State F. Ins. Co. v. 
Dillard, 88 Ark. 478, 115 SW 154; 
Frank I, Abbott Lumber Co. v. Home 
Ins. Co., 140 La. 130, 72 S 841. 

17. 40tna” Ins Cow Ws Short, ace 
Ark. 505, 187 SW 657. 

LE5> (Steal. Eic&s, Wee ins Coe. 
Womack, 122 Ark. 396, 183 SW 203; 
De Rossett Hat Co. v. London Lan- 
cashire F. Ins. Co., 134 Tenn. 199, 
183 SW 720. 

19. Thompson vv. 
ae Co., 142 


Concordia F. 
Tenn. 408, 215 SW 


20. Harowitz v. Concordia F. Ins, 
Co., 129 Tenn. 691, 168 SW 168. 

[a] Discretion of court. — The 
chancellor acts within his discretion 
in. refusing to impose on an insurer 
the penalty for refusal to pay a 
loss, where the evidence discloses 
that gasoline or coal oil on the goods 
was discovered, justifying a suspi- 
cion that the fire was of dishonest 
origin, although that defense is not 
made. Harowitz v. Concordia F. Ins. 
Co., 129 Tenn. 691, 168 SW 1638. 

21. Fidelity-Phenix F. Ins. Co. v. 
Friedman, 117 Ark. 71, 174 SW 215; 
Industrial Mut. Indemn. Co. v. Arm- 
strong, 93 Ark. 84, 124. SW _ 236; 
Queen Ins. Co. v. Peters, 10 Ga. A. 
289, 73 SE 536; Glover v. Liverpool, 
ete., Ins. Co., 193 Mo. A. 489, 186 SW 
583; Atlas Ins. Co. v. Allen, 2 Tenn. 
Civ. A. 479. 

[a] Necessity of bad faith.—-(1) 
Where the amount of the verdict is 
substantially less than the amount 
claimed in the proofs of loss and 
sued for, and the question of law 
involved is sufficiently doubtful and 
important to rebut the existence of 
bad faith on the part of the company 
in its refusal to pay the policy and 
in contesting its validity, a verdict 
for attorney’s fees and damages is 
unauthorized. Queen Ins. Co. Vv. 
Peters, 10 Ga. A. 289, 738 SH 5386. (2) 
But a failure to recover the full 
amount claimed will not preclude in- 
sured from recovering the penalty or 
attorney’s fees, where there was bad 
faith on the part of insurer in re- 
fusing to pay the loss. Central 
Mfrs. Mut. Ins. Co. v. Graham, 24 
Ga. A. 199, 99 SEH 434. 

22. Springfield F. & M. Ins. Co. 
v. Goodgame, (Ariz.) 181 P 190. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment of the loss must be made under some statutes,?4 
but not under others.24 A statute providing for 
special damages and attorney’s fees, being of a 
penal nature, should be strictly construed,?> and not 
be extended to cases that do not clearly come within 
its terms.2° It has no application to actions on 
policies issued prior to its enactment,?? although 
there is authority to the contrary.28 It has been 
held that a statute providing for special damages 
and fees relates to the performance of the insur- 
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ance contract and not to the remedy, and hence that 
a recovery thereunder cannot be had on an insurance 
contract made in another state between citizens of 
that state.2® It has also been held that such a 
statute cannot be enforced in another state on the 
ground that it relates solely to a matter of pro- 
cedure,*° and also on the ground that it is a penal 
statute.*+ A claim for statutory special damages 
may be assigned along with insured’s interest under 
the policy after the loss.*? 


* FIRE JOB. A term sometimes apphed to the 
act of repairing a building after its partial de- 
struction by fire. 

FIRE LIMITS.? 

FIREMAN. 

FIRE MARSHAL.* 

FIREMEN’S BENEFIT FUND or RELIEF AS- 
SOCIATION.® 

FIRE ORDEAL. In Saxon and old English law, 
the ordeal by fire or red-hot iron, which was per- 
formed either by taking up in the hand a piece of 
red-hot iron, of one, two, or three pounds weight, 


23. De Rossett Hat Co. v. London 
Lancashire F. Ins. Co., 134 Tenn. 
199, 183 SW 720; St. Paul &. & M. | 639 
Mns\ Conv. Kirkpatrick, 129."Tenn. 
55, 164 Sw 1186. 33, 106 SW 203; 


{a] Time for demand.—(1) If no 
demand is made for arbitration of 


27. Guardian F., Ins. 
tral Glass Co., 194 Fed. 851, 114 CCA 
(Louisiana statute); 
Mit. KY ins) Cow veastuckey, So “Ark, 
Arkansas Mut. F. 
Ins. Co. v. Woolverton, 


or by walking barefvot and blindfolded over nine 
red-hot plowshares, laid lengthwise at unequal dis- 
tances.® 

FIREPLACE.’ 

FIREPOINT. The temperature of the heated 
oil at which, upon the application to it of fire, 
combustion continues uninterruptedly until the oil 
is entirely consumed.§ 

FIREPROOF.  Incombustible;° 
fire.1° 

FIRE PURPOSES. 

FIRE REGULATION.2 


proof against 


Co. v. Cen- | Jury duty see Juries [24 Cye 205]. 

che see Taxation [37 Cyc 333, 
4. See Municipal Corporations [28 

Cyc 544 et seq]. 

82 Ark. 476, 5. See Municipal Corporations [28 


Arkansas 


loss, the policy matures, for the pur- 
pose of authorizing a demand for 
payment in order to fix the penalty, 
at the expiration of the number of 
days fixed in the policy for matur- 
ing; but if the policy provides for 
payment a certain number of days 
after the filing of an award, its ma- 
turity is governed by the number of 
days so fixed. St. Paul F. & M. Ins. 
Co. v. Kirkpatrick, 129 Tenn. 55, 164 
Sw 1186. (2) If an-award of arbi- 
trators is defective, and the com- 
pany sues to set it aside, the time 
for making a formal demand for pay- 
ment of the loss does not arrive, so 
that no penalty can be imposed. St. 
Paul F. & M. Ins. Co. v. Kirkpatrick, 
supra. 

24. Phoenix Ins. Co. 

104 Ark. 119, 148 SW 650. 

25. De Rossett Hat Co. v. London 
Lancashire F. Ins. Co., 134 Tenn. 
199. 183 SW. 20; St, Paula. <M: 
inss (Co: vy. ckarkpatrick, (129) “Tenn: 
55, 164 SW 1186. 

26. Home F. Ins. Co. v. Stancell, 
94 Ark. 578, 127 SW 966; Springfield 
H&M. Ins. Co. v. Fields, 185 Ind. 
230, 113 NE 756; Commonwealth Ins. 
Co. v. Monninger, 18 Ind. 352; Sap- 
pington v. St. Joseph Town Mut. F. 
Ins; ©Co., 77 Mo. A. 270. 

[a} A town mutual insurance 
company has been held not to be 
within such a provision. Sappington 
vy. St. Joseph Town Mut. F. Ins. Co., 
77 Mo. A. 270. 

[b] Domestic corporations. — A 
statutory provision imposing a pen- 
alty has been held to apply to do- 
mestic companies only. Common- 
wealth Ins. Co. v. Monninger, 18 Ind. 
352. 


v. Fleenor, 


102 SW 226; Arxansas Mut. F. Ins. 
Co. v. Claiborne, 82 Ark. 150, 100 SW 
751; Central Glass Co. v. Hamburg- 
Bremen F. Ins. Co., 133 La. 598, 63 
S 236; Central Glass Co. v. Niagara 
MRSC Oneel ok moans Ol Os tD OL nore oils 
Thompson v. Traders’ Ins. Co., 169 
Mo. 12, 68 SW 889. 

28. Germania F. Ins. Co. vy. Bally, 
19 Ariz. 580, 173 P 1052, 1 AUR 488; 
American F. Ins. Co. v. Landfare, 56 


Nebr. 482, 76 NW 1068; Hanover F. 
Ins. Co. v. Gustin, 40 Nebr. 828, 59 
NW 375. 

29. Thompson v. Traders’ Ins. Co., 
169 Mo. 12, 68 SW 889; Ayers v. Con- 
tinental Ins. Co., (Mo. A.) 217 SW 
550. 


30. Kline v. Royal Ins. Co., 192 
Fed. 378 [rev on other grounds 198 


Fed. 468, 117 CCA 228] (Louisiana 
statute). 
31. Wollman y. National F. Ins. 


Co., 72 Mise. 477, 131 NYS 335. 

32. Lehmann vy. Hartford F. Ins. 
Co., 183 Mo. A. 696, 167 SW 1047. 

Rights of assignee generally see 
supra §§ 596-600. 

1. Monteleone v. Royal Ins. Co., 
47 La. Ann. 1563, 1567, 18 S 472, 56 
LRA 784. 

“Tob” defined see Job [23 Cyc 374]. 

2. See Constitutional Law §§ 426, 
1069; Municipal Corporations [28 Cyc 
741]. 

3. See Municipal Corporations [28 
Cye 544, 770, 1267, 1304]. 

As fellow servant see Master and 
Servant [26 Cyc 1354 et seq]. 

Charitable trust for firemen see 
Charities § 7. 

Exemption of: 

Generally see Municipal Corporations 

[28 Cye 541]. 


Cy en55s5ils 
Cer tehle trust for see Charities 


6. Black L. D. [cit 4 Blackstone 
Comm. p 343]. 

7. In party wall see Party-Walls 
[30 Cye 785]: 

8. State v. Boylan, 79 Conn. 463, 
465, 65 A 595. 

9. Webster D. [quot Diebold 
Safe, etc., Co. v. Huston, 55 Kan. 104, 
117, 39, P1035, 28 MRA 53). 

[a] “Fireproof” and “incombus- 
tible material.”—-Chimene v. Baker, 
32 Pex Civ. fA 520, 522 01 bese oe On 

10. Webster’ D. [quot Diebold 
Safe, etc., Co. v. Huston, 55 Kan. 104, 
TARE SOL LOSS, 2.8: ERAS Sil. 

[a] As applied to a building, the 
term excludes the idea that it is of 
wood, and necessarily implies that it 
is of some substance fitted for the 
erection of fireproof buildings. Hickey 
v. Morrell, 102 N.Y. 454, 460, 7 NE 
321, 55 AmR 824 [cit Dietz v. Yetter, 
34 App. Div. 453, 456, 54 NYS 258]. 
_ [b] ‘“®ireproof roofs.” — Lane- 
Moore Lumber Co. vy. Storm Lake, 
151 Iowa 130, 138, 1830 NW 924. 

[c] “Fireproofed lumber.”,—Myers 
v. U. S., 147 Fed. 204, 205, 77 CCA 4380. 

[d] “®ireproof materials.’—‘‘Such 
material as would exclude or resist 
ordinary fires.’ Brenham vy. Holle, 
(Tex. Civ. A.) 153 SW 345, 349. 

[e] “Fireproof safe.’—Richardson 
v. Carlis, 26 S. D. 202,°207, 128 NW, 
168, AnnCas1913B 47. 

{f] “Fireproof warehouse.” 
Vaughan v. Matlock, 23 Ark. 9, 11. 

11. See Municipal Corporations 
[28 Cyc 1304]. 

12. See Municipal 
[28 Cye 741]. 
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I. CRIMINAL LIABILITY 1 


[§ i] A. Nature and Elements of Offense—l. | tents, such as stacks of hay or grain, grasses, fences 
Burning Another’s Property. The act of willfully woods, and the like, is punishable as a misdemeanor, 
and maliciously burning another’s property, other | both at common law,? and under most of the dfatates 
than buildings and similar structures and their con- | relating to such burnings,’ although in some juris- 


1. General matters relating to 2. Black v. State, 2 Eee 376; Phil-,Co., 98 Cal. 268, 33 P 93. : | 


criminal law and criminal procedure | lips v. State, 19 Tex. : Md.— Black vi ‘State, 2, Ma 
see Criminal Law 16 C. J. p 1, 3. Cal—Galvin v. Gualala Mill! 376. 7 | 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1-3] 


dictions and under some circumstances the offense 
Under some statutes some of 
these offenses are treated as arson.® 
necessary to a conviction under such statutes de- 
pends of course upon the language of the particular 
‘‘Willfully’’ within the meaning of such 
a statute means with evil intent, legal malice, or 
must have as its 
object some person, ordinarily the owner of the 
property and not the property itself,’ although it 
is not necessary that the offender shall know who 


constitutes a felony.* 


statute.® 


9) 


bad purpose;’ and the ‘‘malice 


the owner is.? 


[§ 2] 2. Burning One’s Own Property.’° Un- 
der some statutes it is a misdemeanor willfully or 
negligently to set fire to one’s own woods, or fal- 
low, or prairie land;! or to do so without giving 


tirag pe v. Macomber, 3 Mass. 
4, y 

Mich.—Allen v. Bainbridge, 145 
Mich. 366, 10 NW 782; Boyd v. Rice, 
38 Mich. 599. 

Nebr.—Kansas City, etc., R. Co. v. 
Rogers, 48 Nebr. 653, 67 NW 602. 

N. C.—State v. Huskins, 126 N. C. 
1070, 35 SE 608; State v. Avery, 109 
N. C. 798, 13 SE 931; State v. Simp- 
son, 9 N. C. 460. See also Lamb v. 
Sloan, 94 N. C. 534. 

S. C.—State v. Lewis, 44S. C. L. 20. 

Tex.—State v. White, 41 Tex. 64. 

[a] For early English statutes 
punishing certain burnings as a mis- 
demeanor see 4 Blackstone Comm. pp 
244-247. 

{[b] Public lands.—The _ statute 
making it unlawful to willfully and 
deliberately set fire to woods relates 
only to public lands, and is penal in 
its nature. Galvin v. Gualala Mill 
Co.,. 98 Cal. 268, 33° P93. 

4. Ill.—Creed v. Peo., 81 Ill. 565. 

Mo.—State v. Harvey, 131 Mo. 839, 
382 SW 1110, 141 Mo. 343, 42 SW 938. 

Nev.—State v. McMahon, 17 Nev. 
365, 730. P1000, 

S. C.—State v. Sutcliffe, 35 S. C. L. 


372, 400. 

Va.—Erskine v. Com. 8 Gratt. 
(49 Va.) 624. 

[a] For early English ¢tatutes 


punishing certain burnings as a fel- 
ony see 4 Blackstone Comm. pp 244- 
247; 1 Hawkins P. C. p 105. 

5. See Arson § 8. 

6 See statutory provisions; and 
Erskine v. Com., 8 Gratt. (49 Va.) 
624; Rex v. Tottenham, 7 C. & P. 
2ate oo uel 690) Rex Va, Aris) 6° ‘C; 
& P. 348, 25 ECU 467; Rex v. Salmon, 
HEREC WEY Los 

[a] Thus (1) under 9 Geo. I c 22 
§ 1, to convict of setting fire to a 
haystack it was not necessary that 
the stack should be burned and con- 
sumed, the words of the act being 
“set fire to.” Rex v. Salmon, R. & R. 
19. (2) A stack of which the lower 
part consisted of coleseed straw, and 
the upper part of wheat stubble, was 
not a stack of straw, and the setting 
fire to it was not, therefore, a carital 
offense within 7 & 8 Geo. IV ¢ 30 § i7 
(b). Rex v. Tottenham, 7 C. & P. 
237, 832 ECL 590. (3) The malicious 
burning of wheat threshed from the 
straw is not a violation of a statute 
making the malicious burning of a 


“stack of wheat, barley, oats, cern, 
or other grain” a criminal offense. 
Erskine v.: Com., 8 Gratt. (49 Va.) 
624. 

infra 


ownership of property see 


7, Galvin v. Gualala Mill Co., 98 
Cal. 268, 33 P 93 (civil case). 

“Wilfully” defined generally see 
[40 Cyc 938]. 

8. State v. Leslie, 138 Iowa 104, 
115 NW 897, 128 AmSR 160; Rex v. 
Salmon, R. & R. 19. nie: 

[a] Rule applied.—(1) As it is 
necessary that, in the offense of will- 
fully and maliciously burning the 
property of another, the malice shall 
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proper notice thereof to the owners of adjoining 
lands ;?* or willfully or negligently to let a fire kin- 
dled upon his own wood or prairie land escape to 
the injury of an adjoining landowner’s property ;13, 
and some statutes apply not only to wild or prairie 
land but also to cultivated grounds.4 
of this legislation is to guard against disastrous 
conflagrations which might be innocently caused by 
an imprudent landowner.!® 
do not apply to ordinary acts of husbandry whieh 
are conducted in a lawful and careful manner;}® 


The purpose 


Such statutes, however, 


or to other acts which a landowner is required to 


Ulex 


[§ 3] 3. 


have some person as its object, it is 
error to instruct that the jury may 
find the act was willful and malicious 
if defendant set the fire intending to 
destroy the property, and such act 
was deliberate and without author- 
ity, and without justification or ex- 
cuse. State v. Leslie, 138 Iowa 104, 
115 NW 897, 128 AmSR 160. (2) 
Where the prisoner burned a stack 
of hay and fodder on her own prem- 
ises, actuated by anger against the 
person who placed it there, who had, 
to her knowlédge, sold it to another 
before the fire, it was not necessary 
that there should have been malice 
against the real owner of the stack. 
Rex v. Salmon, R. & R. 19. 
9. Rex v. Salmon, R. & R. 19. 


10. Qwnership of property see 
ineran ois 
Lijmuawyert va omithy i) Den. oN. 


Your 2073 Pipe Vv. states. ex, A. 56. 
See also infra § 17. But see Kansas 
City, ete., R. Co. v. Rogers, 48 Nebr. 
653, 657, 67 NW 602 (holding that Cr. 
Code § 62 “does not make it a mis- 
demeanor for a man to set out fire 
upon his own land; to hold that it 
does so would require an interpreta- 
tion of the proviso which would give 
him the privilege of setting out fire 
upon woods.or prairies adjoining his 
land, within certain seasons, and 
upon giving notice thereof to neigh- 
bors, where he would not have any 
such right upon his own land’). 

12. Acree v. State, 122 Ga. 144, 50 
SE 180 (at certain season of year); 
Lamb v. Sloan, 94 N. C. 534; Averitt 
v. Murrell, 49 N. C. 322; Wright v. 
Yarborough, 4 N. C. 687. See also 
infra § 17. : 

13. Cal.—Garnier v. Porter, 90 Cal. 
10 5sa he eb oe 

Iowa.—Lewis v. Schultz, 
341, 67 NW 266. 

Mich.—Rogers v. Parker, 159 Mich. 
278, 128 NW 1109, 34 LRANS 955, 18 
AnnCas 753; Allen v. Bainbridge, 145 
Mich. 366, 108 NW 732; Boyd v. Rice, 
88 Mich. 599. 

N. Y.—Lawyer v. Smith, 1 Den. 
207. 

N. W. Terr.—Gedge v. Lindsay, 7 
erie, Laelia s 

See also infra § 17. 

14. Nall v. Taylor, 156 Ill. A. 145 
[aff 247 Ill. 580, 98 NE 359]. See 
also infra § 17. 

[a ivczbhus £4) Cr, Code, «Ciund 
Rev. St. [1909] c 88) § 18, relating 
to the setting on fire of “any woods, 
prairies or other grounds whatso- 
ever,” applies not only to prairies but 
to cultivated grounds. Nall v. Tay- 
lor, 156 Ill. A. 145 [aff 247 Ill. 580, 
93 NE 359]. (2) This statute does 
not apply to a small fire kindled back 
of one’s building for the purpose of 
destroying rubbish. McNemar v. 
Cohn, ul 15° Ill, A... 31, 

15. Acree v. State, 122 Ga. 144, 50 
SE 180; Gedge v. Lindsay, 7 Terr. L. 
141, 142. See also infra § 17. 

‘Tt is well known that prairie fires 
are most destructive and if they get 
headway do widespread and most 


98 Iowa 


do in performance of a duty prescribed by stat- 


Refusing Aid in Extinguishing Fire. 
Under some statutes it is a misdemeanor to refuse 


serious damage, and the object of the 
Ordinance isto prevent these fires or 
to have them controlled so that these 
general and widespread consequences 
will not follow, and to punish persons 
who disregard the safeguards and 
regulations provided by the Ordi- 
nance. The object of the Ordinance 
is not to protect persons against 
their own carelessness but to protect 
the general public from such care- 
lessness.” Gedge v. Lindsay, supra. 

16. Garnier vy. Porter, 90 Cal. 105, 
27 P 55; Acree v. State, 122 Ga. 144, 
50 SE 180; Averitt v. Murrell, 49 N. 
C. 322. See also infra § 17. 

[a] Reason for rule.—‘“Looking 
to the history of this legislation and 
to the conditions existing at the time 
of its adoption, it is evident that the 
General Assembly never intended to 
prohibit the burning of rubbish on 
lands in cultivation, of limited area, 
during any season of the year when 
it became necessary, in the usual 
course of husbandry, to prepare the 
land for the planting of crops or for 
pasturage, or for other purposes in- 
cident to ordinary farming opera- 
tions. It is well known that the use 
of fire in burning off brush, briers, 
weeds, stubble, or other worthless 
growth upon arable lands is a cus- 
tomary agricultural process, not at- 
tended with any great degree of 
danger to adjoining property, as the 
fire may ordinarily be kept under 
control and confined to a limited area. 
In the fall of the year, after crops 
have been gathered, the provident 
husbandman begins his preparations 
for another year’s crops. In prepar- 
ing his lands for the plow, it may be 
necessary to pile up logs and brush, 
dig up stumps, cut down hedgerows 
or briers along ditches, and then burn 
the debris in order to get rid of it. 
Such a course on the part of our 
farming class is very common; and 
yet one could hardly be found who 
would declare that to so conduct the 
operations of the farm constituted 
an indictable offense.’ Acree v. 
State, 122 Ga. 144, 147, 50 SH 180. To 
same effect Garnier v. Porter, 90 Cal, 
LO Greece Os 

[b] Tllustrations.—(1) Setting fire 
to heaps of timber cut in part of 
his woods from which fire escapes to 
his woodland and thence to his neigh- 
bor’s land is not a setting on fire of 
his own woods as contemplated by 
the statute. Averitt v. Murrell, 49 
N. C. 322 (construing Rev. Code e 
16). (2) A statute prohibiting set- 
ting fires to any woods, lands, or 
marshes, except between Febr. 20 and 
April 1, after due notice to adjacent 
landowners, does not apply to a 
farmer who sets fire to weeds, brush, 
or grass on a small area of land 
under cultivation or used as a 
pasture, that he may carry on his 
farming operations by preparing his 
fields for plowing and freeing his 
pasture of rank growth. Acree v. 
State, 122 Ga. 144, 50 SE 180. 

17. Checkley vy. Illinois Cent. R. 
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aid in extinguishing’ fires,1§ 

[§ 4] B. Defenses.1® Under statutes requiring 
notice of the burning to be given to adjoining land- 
owners, waiver of such notice by such owners is 
no defense to an indictment for the misdemeanor.”° 
On a prosecution for maliciously burning another’s 
property it is no defense that accused believed he 
had a legal right to the possession of the land on 
which the burned property was located.?} 

[§ 5] ©. Indictment or Information ?*—l. In 
General. The indictment or information should 
charge all the elements of the offense with particu- 
larity and clearness ;7* but it need not pursue strictly 
the language of the statute, if words of equivalent 
import are employed.”4 

[§ 6] 2. Charging Grade of Offense. The in- 
dictment should not charge the offense as of a grade 
other than that made by the statute.2° Thus under 
a statute as to ‘‘willfully and maliciously’’ setting 
fire, an indictment charging that defendant ‘‘fe- 
loniously’’.set the fire is insufficient, since the words 
are not synonymous and the word ‘‘feloniously’’ is 
used to distinguish the various classes of offenses 
called ‘‘felonies’’ from those ealled ‘‘misde- 
meanors,’’ and is not intended to be descriptive of 
any particular offense.?® 


Co., 257 Ill. 491, 100 NE 942, 44)hay as a felony, 


LRANS 1127, AnnCas1914A 1201. See | making it a 
also infra § 17. 


18. See statutory provisions. 26. 

19. Defenses generally see Crim-|102 A 231. 
inal Law §§ 52-70. 27. 

20.2 Lamb v. Sloan, 94 N. C. 534. 


21. Heron v. State, 22 Fla. 86. 28. 


Informations [22 Cyc 157]. 
23. State v. Avery, 109 N. C..798,}Com., 5. Whart. 
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[§ 7] 3. Particular Averments *’—a. Descrip- 
tion of Property. The property burned should be 
deseribed with such particularity that it may be seen 
from the face of the charge that it is within the 
language of the statute upon which the indictment 
is based.28 The ownership of the property should 
also be averred.?° 

[§ 8] b. Time and Place of Offense.2° Where 
time is an element of the offense it should be 
averred with certainty.*+ Asa general rule the place 
of the offense should also be particularly averred,®* 
but a mistake in the name of the place is imma- 
terial, where the burning is of property which has 
no particular locality.** 

[§ 9] 4. Variance. In accordance with the gen- 
eral ruies pertaining to a variance between the al- 
legations of an indictment and the proof,** the proot 
must correspond to and be in support of the ma- 
terial allegations in the indictment or information,*® 
and if there is a variance in a materia] matter, 
there can be no conviction.®® 

[§ 10] D. Evidence. In order to warrant a 
conviction of the offense of burning or setting fire, 
the evidence must be sufficient to show beyond a 
reasonable doubt, as in other criminal eases, all the 
elements constituting the offense alleged.37 Where 


under a statute|such property belonged to “any one 


misdemeanor only.|or more of such owners without nam- 
Black v. State, 2 Md. 376. ing all, an indictment for burning 
State v. Hyman, 116 Me. 419, | stacks of oats alleged to belong to a 


person named is supported by proof 


See generally Indictments and | that he was lessee and absolute own- 
Informations [22 Cyc 352]. 


er of but two thirds of the eroap, and 


State v. Harvey, 141 Mo. 348, | had contracted to deliver one third 
22. See generally Indictments and | 345, 42 SW 938; State v. Huskins, 126}|to the owner of the land. 
N. C. 1070, 35 SE 608; Chapman -v. | v. 


Brinegar 
State, 82 Nebr. 558, 118 NW 475. 


(Pa.) 427, 34 AmD] (2)° Where the accused set fire to a 
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13 SE 931; State v. Simpson, 9 N. C.!|565; Reg. v. Munson, 2 Cox C. C. 186; 


460; Rex v. Newill, 1 Moody C. C. 
458. 

{a] Indictment held sufficient.— 
An indictment charging that defend- 
ant unlawfully, wickedly, malicious- 
ly, and mischievously did set fire to, 
burn, ete., certain barrels of tar, and 
concluding at common law, is_ suffi- 
cient. State v. Simpson, 9 N. C. 
460. 

24. Nev.—State’ v. McMahon, 17 
Nev. 365, 30 P 1000. 

N. C.—State v. Huskins, 126 N. C. 
1070, 35 SE 608. 4 : 

Tex.—State v. White, 41 Tex. 64. 

Va.—Darhart v. Com., 9 Leigh (36 
Va.) 671. 

Hng.— Rex v. Swatkins, 4 C. & P. 
548, 19 ECL 648. 

[a] MIllustration.—An indictment 
under a statute declaring that any 
person who shall willfully burn any 
other person’s oats, ete., or other 
provender in stacks, hills, rick, or 
pen, or secured in any other way out 
of doors, is not insufficient in not 
alleging that stacks of oats, straw, 
and fodder alleged to have been 
burned by defendant were out of 
doors, since, stacks of various kinds 
of provender being specifically 
named, a burning of them is a com- 
plete offense, whether indoors or out, 
the words “out of doors” being mere- 
ly a recognition of the fact that 
provender is not ‘‘stacked’’ indoors. 
State v. Huskins, 126 N. C. 1070, 35 
SE 608. : 

[b] Indictment held insufficient. 
—An indictment for burning cotton 
in a railroad car will not support a 
conviction under a statute making it 
a misdemeanor to burn such cotton 
in a stack, hill, or pen, or secured in 
some other way out of doors. State 
v. Avery, 109 N. C. 798, 13 SE 931. 

25. Black v. State, 2 Md. 376. 

[a] Thus a valid judgment can- 
not be pronounced on an indictment 
charging the burning of a stack of 


Ae v. Woodward, 1 Moody C. C. 

{a] Descriptions heid sufiicient.— 
Charging a party with setting fire to 
a ‘“‘stack of barley” is sufficient under 
a statute creating the offense for 
burning “any stack of corn or grain.” 
Rex v. Swatkins, 4 C. & P. 548, 19 
ECL 643. 

[b] Description held insufficient. 
—An indictment charging the setting 
fire to ‘‘a certain barrack” is insuffi- 
cient where the words of the statute 
are “any barrack, rick or stack of 
hay, grain, or bark.” Chapman v. 
Coms S Whart,. CPa.). 2277°34 Amp 
565. 

29. Brinegar v. State, 82 Nebr. 
558, 118 NW 475; Rex v. Swatkins, 4 
C. & P. 548, 19. ECL 643. 

30. See generally Indictments and 
Informations [22 Cyc 307]. 

Sl. State v. White, 41 Tex. 64. 

[a] Thus under a statute pre- 
scribing a penalty for willfully burn- 
ing or causing to be burned any 
woodland or prairie “between the 1st 
of July and the 15th of February 
succeeding,” an indictment charging 
the burning of a prairie on Dec. 1 is 
sufficient, without an allegation that 
this was between July and February, 
as prohibited by statute. State v. 
White, 41 Tex. 64. 

32. Rex v. Woodward, 1 Moody C. 
C. 328. See generally Indictments 
and Informations [22 Cyc 307]. 

33. Rex v. Woodward, 1 Moody 
C.. C. 323. 

34. See Indictments and Informa- 
tions [22 Cyc 450 et seq]. 

35. Brinegar v. State, 82 Nebr. 
558, 118 NW 475; Reg. v. Price, 9 C. 
& P. 729, 38 BCL 422: 

{a] Evidence held to support in- 
dictment.—(1) Under a_ statute 
which provides that, if an offense is 
committed on property belonging to 
several owners, the indictment shall 
be deemed sufficient if it allege that 


summer house which was in a wood, 
and some. of the trees overhung it, 
and their branches were burned by 
the fire, which consumed the summer 
house and also burned some of the 
trees, he could be convicted under 
7 & 8 Geo. IV c 30 § 17, of setting 
fire to the wood. Reg. v. Price, 9 
C. & P. 729, 38 HCL 422. 

36. “Peo. v. Doyle, 13° Cal A. 613; 
110 P 458; Denbow v: State, 18 Oh. 
Lis Ree. wo Satehwell here geen ee 
21; Rex v. Reader, 4 C. & P. 245, 19 
ECL 498; Rex v. Newill, 1 Moody 
Cites Zoe 

[a] Tlustrations of variance.— 
(1) Evidence of burning shocks of 
Wheat does not support an indict- 
ment for burning stacks of wheat. 
Denbow v. State, 18 Oh. 11. (2) Evi- 
dence that accused attempted to burn 
“cocks” or “shocks” of hay does not 
sustain a conviction for burning 
“stacks” of hay. Peo. v. Doyle, 13 
Cal. VAY “644d, 1U0" Pans 6 (3) iRroor 
of setting fire to a quantity of straw 
on a lorry will not sustain a convic- 
tion under an indictment for setting 
fire to a stack of wheat. Reg. v. 
Satehwell, hL. BR. 2 ©@.C.. 27.5 (4) vie 
dence showing a stack to consist 
partly of coleseed straw and partly 
of wheat stubble is not sufficient to 
convict under a charge for burning 
“a stack of straw.” Rex ’v. Totten- 
ham, 7 C. & P. 237, 32 H6m59) (5b) 
Evidence of burning sedge and rushes 
does not support,an indictment for 
burning straw. Reg. v. Baldock, 2 
Com iC. \C.55; 

87. Cal.—Peo. v. Wilkison, 30 Cal. 
A. 473, 158 P 1067. 

Towa.—State v. Melick, 65 Iowa 
614, 22 NW 895. 

Mass.—Com. vy. Asherowski, 196 
Mass. 342, 82 NE 13. 

Mont.—State vy. Sieff, 54 Mont. 165, 
168 P 524. 

Nebr.—Brinegar v. State, 82 Nebr. 
558, 118 NW 475. 

Tex.—State v. White, 41 Tex. 64. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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willfulness or malice is an essential ingredient of 
the offense,?* it should be shown that the burning 
was done willfully or maliciously ;° but the malice 
may be inferred from the nature of the act and 
from the circumstances accompanying and charac- 


terizing it.*° 


[§ 11] E. Trial. The rules relating to trials in 
criminal cases generally apply,#t such as the rules 
governing questions of law and fact,#? and instruc- 


reservation commissioners.*? 


AAG Pangea thee v. State, 177 NW 


__ [a] Evidence held sufficient: (1) 
In a prosecution for burning hay to 
show the incendiary nature of the 
fire. Peo. v. Wilkison, 30 Cal. A. 473, 
158 P 1067. (2) On a trial for set- 
ting fire to two stacks of oats to 
sustain a _ conviction. Brinegar v. 
State, 82 Nebr. 558, 118 NW 475. (3) 
To sustain conviction of setting fire 
to and burning a quantity of lumber 
covered by insurance. Richardson v. 
State, (Wis.) 177 NW 10. (4) Where 
the statutory offense, such as burn- 
ing woodland or prairie, may be com- 
mitted only between certain periods 
of time, proof that it was done at any 
time between those periods, and not 
so remote as to be barred by limita- 
tion, will warrant a conviction. State 
v. White, 41 Tex. 64. 

[b] Evidence held insufficient.— 
(1) Under an indictment charging 
defendant with instigating his minor 
sons to willfully burn another’s fence 
rails, evidence showing that the fire 
was started by the sons on their 
father’s land, but that the father 
made earnest, but unsuccessful, ef- 
fort to prevent the spreading of the 
fire and to save the fence is insuffi- 
cient to sustain a conviction. Pipe 
v. State, 3 Tex. A. 56. .(2) A. con- 
viction of burning certain stacks of 
hay is not warranted by evidence 
that horse tracks led from the place 
where the: stacks were to defendant’s 
barn, which were such as would be 
made by defendant’s horse; that de- 
fendant refused to have his horse’s 
Shoe measured a second time; and 
that some ill feeling, previous to the 
commission of the crime, existed be- 
tween defendant and the owner of 
the hay. State v. Melick, 65 Iowa 
614, 22 NW 895. 

Weight and sufficiency of evidence 
in criminal cases generally see Crim- 
inal Law §§ 1559-1999. 

88. See statutory provisions; and 
supra §§ 1-3. 

39. Galvin v. Gualala Mill Co., 98 
Cal. 268, 33 P 93; Peo. v. Wilkison, 30 
Cal, Age aT 3 elo Suds ol OG 

[a] Evidence held insufficient.— 
Mere proof of setting fire on his own 
land, which spreads to another’s land, 
without proof of evil intent or negli- 
gence, does not show an unlawful 
act. Galvin vy. Gualala Mill Co., 98 
Cal. 268, 33 P 93. 

49. State v. Leslie, 138 Iowa 104, 
115 NW 897, 128 AmSR 160. 

41. See Criminal Law §§ 2000- 
2614, 
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42. 
115 NW 897, 
generally Criminal §§ 2272- 
23524. 

[a] An inference of malice from 
the nature of the act and from the 
circumstances accompanying and 
characterizing it is not one of law 
but of fact for the jury. State v. 
Leslie, 1388 Iowa 104, 115 NW 897, 
128 AmSR 160. 

43. Peo. v. Wilkison, 30 Cal. A. 
473, 158 P 10673. Peo.’ v. Doyle, 13 
Cal. A. 611, 110 P 458. See generally 
Criminal Law §§ 2353-2496. 

44. Heron v. State, 22 Fla. 86. 

See Criminal Law §§ 3000-— 


Black v. State, 2 Md. 376. 

47. Penalties generally see Fines, 
Forfeitures and Penalties 25 C. J. 
et seq. 

48. Lewis v. Schultz, 98 Iowa 341, 
67 NW 266; Gloster Lumber Co. v. 
Wilkinson, 118 Miss. 289, 79 S 96; 
Finley v. Langston, 12 Mo. 120; Lamb 
v. Sloan, 94 N. C. 534; Hall v. Cran- 
ford, 50 N. C. 3; Averitt v. Murrell, 
49 N. C. 322; Tyson v. Rasberry, 8 
N. C. 60; Wright v. Yarborough, 4 
INB@ SOS 

[a] What is a prairie.—A tract of 
land from two to four miles wide 
and from five to six miles long, cov- 
ered with wild grass and having 
never been under cultivation, is 
prairie land within a statute provid- 
ing a penalty for setting fire to and 
burning or causing to be burned any 
prairie or timber land between Sept. 
1 and May 1 following, and allowing 
such fire to escape from control. 
Lewis v. Schultz, 98 Iowa 341, 67 NW 
266. 

[b] The term “woods” (1) as used 
in such a statute ‘means forest lands 
in their natural state, and is used in 


State v. Leslie, 
128 AmSR 
Law 


138 Iowa 104, 
160. See 


contradistinction to lands cleared 
and enclosed for cultivation.” Averitt 
Vy. Wurrell, 49°Ne Cy 322, 3238. 6(2) Am 


old field, which has been “turned out” 
without fencing around it, and which 
has grown up under broom sedge and 
pine bushes surrounded by forest 
land, is woods, within the statute. 
Halle vaaCrancordsn5.0) IN. Sw 8s 00163) 
But a field grown up in broom sedge 
and wild grass, surrounded by an old 
fence, is not woods within the mean- 
ing of such statute; and the owner 
burning off the same is not liable to 
the penalty imposed for the act on 
an alleged injury to an adjoining pro- 


prietor. Achenbach v. Johnston, 84 
INGO. 264" [dists Hall v.) Cranford, 
supra]. 


do so willfully.®1 
such penalty, however, where he sets a fire from 
necessity as where he seeks to subdue a fire by 
firing against it,>? or where, in lawfully burning 
something on his own farm, the fire accidentally 
escapes to an adjoining farm or woods.°? 
action for such penalty proof which merely raises 
a suspicion that defendant might have caused fires 
forbidden in the statute is not sufficient to support 
a verdict;°* and it will not be presumed that safe- 
guards taken by defendant in compliance with the 
statute were not such as the statute preseribed.®® 
Statutory damages in the nature of a penalty may 
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tions. The value of the property is not a question 
for the jury, as the gist of the offense is the ma- 
licious burning, without regard to value.*4 

Judgment. 
judgments or sentences in criminal cases generally 
apply;*° and accordingly if, in the particular ease, 
the offense is a misdemeanor only, a valid judg- 
ment cannot be pronounced on an indictment and 
verdict charging and finding it as a felony.*¢ 


II. LIABILITY FOR PENALTY 4? 


[§ 13] A. In General. Under some statutes set- 
ting fire to another’s woods, prairie, ete., or to one’s 
own woods, prairie, ete., without giving proper no- 
tice thereof to adjoining landowners, and without 
taking effectual care to extinguish such fire before 
it shall reach near or adjoining lands, renders the 
wrongdoer liable to a penalty at the suit of any 
one,*® such as by the state board of forest park 
Such a statute must 
be strictly construed;°° and under some statutes in 
reference to burning waste land or forest land, a 
person is lable to the penalty for permitting fire 
to escape from his own land, although he does not 


The rules relating to 


A landowner is not liable for 


In an 


[ec] The word “farms” as used in 
such a statute is not confined to in- 


Gees Finley v. Langston, 12 Mo. 
49, State Bd. of Forest Park 


Reservation Comrs. v. McCloskey, 87 
N. J. L. 470, 94 A 411. 

50. State Bd. of Forest Park 
Reservation Comrs. v. McCloskey, 87 


N. J. L. 470, 94 A 411; Averitt v. 
Murrell, 49 N. C. 322. 
51. Conservation, ete, Bd ak ve 


Veeder, 89 N. J. Li. 561, 99 A 335 [rev 
87 N. J. L. 479, 94 A 414, and im- 
pliedly disappr State Bd. of Forest 
Park Reservation Comrs. v. McClos- 
key, 87 N. J. L. 470, 94 A 411]. And 
see cases supra note 48. 

[a] In New Jersey the act of 
April 18, 1906 (P. L. p 225) provides 
a penalty against any person who 
shall willfully, negligently, careless- 
ly, or in any manner set fire to, burn, 
or cause to be burned any waste land, 
brush land, or forest land. The act 
of © April «135 21908). C2” Lisep 422) 
amended such act by omitting the 
words ‘willfully, negligently, care- 
lessly, or in any manner.” The act 
of March 15, 1911, CB. Li. p56 § 11) 
left such language unchanged, and 
provided that nothing in such section 
should forbid any person from set- 
ting a back fire, ground fire, or sur- 
face fire on his own property to pro- 
tect it, provided that, if such fire is 
permitted to escape, or does escape, 
to adjoining property, he shall be 
deemed to have violated the _ pro- 
visions of the law. It was held un- 
der tiuese statutes that a person who 
in burning old grass on his own land 
permitted the fire to escape, although 
not willfully, was amenable to the 
penalty provided. Conservation, etc., 
Bd) we. Veeder, 89) NewwJ., E561, 99) 7A 


ie] [rev (87° NE “J. dua 470 Oo 4a AY 
14]. 

52. Tyson v. Rasberry, 8 N. C. 60; 
Tiller v. Wilson, Ll Lea (Eenn.) 392. 
: 53. Finley v. Langston, 12 Mo. 
20. 

54, State Bd. of Forest Park 


Reservation Comrs. v. McCloskey, 87 
N. J. L. 470, 94 A 411. 

55. State Bd. of Forest Park 
Reservation Comrs. v. McCloskey, 87 
N. J. L. 470, 94 A 411. 

{a] Thus it will not be presumed 
that a ploughed space between the 
point of origin of the fire and the 
land burned over was less than the 
space provided for in the statute. 
State Bd. of Forest Park Reservation 
Comrs. v. McCloskey, 87 N. J. L. 470, 
94 A 411. 
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be recovered in an action of debt.>® 
titled to a penalty imposed may sue for it, and 
also for his actual damages for the wrongful act, 


in one action.5* 
[§ 14] B. Defenses. 


It is no defense to an 
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A person en- 


owner to waive 


[§§ 13-17 


action for the penalty under some statutes that 
the land on which the fire was set. out belonged to 
defendant.58 An agreement of one adjoining land- 


the required notice will not bar a 


stranger from recovering the prescribed penalty.°® 


III. CIVIL LIABILITY FOR DAMAGES ® 


[§ 15] A. Right of Action—1. 


common law,*! as well as under some statutes,®? one 
who willfully sets a fire is civilly liable in damages 
for all the consequences which may directly or nat- 


urally result from it.°? 


Acts of agent or servant. Under the general rule ** 
a principal may be liable for the acts of his agent 
or servant in setting such a fire,®> but not where 
the rule of respondeat superior does not apply,®® as 
in the case of an independent contractor. 

Obstructing or preventing extinguishment of fire. 
Since one, who by his negligence obstructs or in- 
terferes with a lawful attempt to extinguish a dan- 
gerous fire, is liable for the damages which other- 
wise might have been prevented,®* a fortiori, he is 
liable in such a case where his interference or ob- 
struction was malicious, unlawful, wanton, or will- 
ful;®® but of course the interference or obstruction 
must have been the proximate cause of the injury.’° 

‘[§ 16] 2. At Common Law. Under the general 


56. Averitt v. Murrell, 49 N. C. 
322. See also Debt, Action of 18 C. J. 
uf 


sf 57. Gloster Lumber Co.:v. Wilkin- 
son, 118 Miss. 289, 79 S 96; Gilchrist- 
Fordney Co. v. Parker, 109 Miss. 445, 
69 S 290. 

cen top ii for damages see infra 


15-3 
We 12. Mo. 


58. rinley Vv. 
120. 

59. Lamb v. Sloan, 94 N. C. 534; 
Roberson v. Kirby, 52° N. C. 477; 
Wright v. Yarborough, 4 N. C. 687. 

60. Liability for fires caused by 
railroad see Railroads [88 Cyc 1325 
et seq]. 

Liability for negligence in regard 
to fires see Negligence [29 Cyc 460]. 

61. See infra § 16. 

62. See infra § 17. 

63. Fire as proximate cause see 
Negligence [29 Cyc 502]. 

64, See Agency § 532 et seq. 

65. Saussy v. South Florida R. 
Co., 22 Fla. 327 (recognizing: rule); 
Lewis v. Schultz, 98 Iowa 341, 67 NW 
266; Armstrong v. Cooley, 10 Ill. 
509; Johnson v. Barber, 10J1l. 425, 
50 AmD 416; Clark v. Ward, 2° Alta. 
TA, 459543 WestLR 83 [dism app 2 
Alta. 1 101, 9 WestLR 657]; Owen 
v. Dingwald, 3 Sask. L. 328. 

66. See Master and Servant [26 
Cye 1547, 1552]; Negligence [29 Cyc 
476 et seq]. 

[a] Where the fire is set by a 
stranger and negligently allowed to 
spread without any fault or partici- 
pation on the landowner’s part. 
Kilby v. Erwin, 84 Vt. 266, 78 A 1021. 

67. Iowa.—Kellogg v. Payne, 21 
Towa 575. 

Me.—Burbank vy. Bethel Steam 
Mill Co., 75 Me. 373, 46 AmR 400. 

Mich.—Rogers v. Parker, 159 Mich. 
278, 128 NW 1109, 34 LRANS 955, 18 
AnnCas 753. Compare Inglis v. Mil- 
lersburg Driving Assoc., 169 Mich. 
311, 186 NW 443, AnnCas1913D 1174 
(recognizing general rule but decid- 
ing the case as being within well 
defined exceptions to it). 

Minn.—Shute v. Princeton Tp., 58 
Mimn. 337, 59 NW 1050. 

N. Y.—Ferguson v. Hubbell, 97 N. 
Y. 507, 49 AmR 544. 

Ont.—Carroll v. Plympton, 9 U. C. 
CL. Presi! 

_ Compare Craft. "vi 


Langston, 


Albemarle Tim- 


In General. At 


rule that, where one does an illegal or mischievous 
act which is likely to prove injurious to others, he 
is answerable in some form of action for ali the 
consequences which may directly or naturally re- 


sult from his conduct,’+ at common law, one who 


as eriminal did 


imposes a duty 


ber Co., 132 N. C. 151, 43 SH 597 (rec- 
ognizing the general rule but decid- 
ing the case as being within well de- 
fined exceptions to it). 

68. U. S.—White v. Colorado, etc., 
R. Co., 29 F..Cas. No. 17,543, 5 Dill. 
428, 

Ala.—Louisville, ete, R. Co. v. 
Scruges, 161 Ala. 97, 49 S 399, 135 
AmSR 114, 28 LRANS 184 (recog- 
nizing but not applying the rule). 

Ark.—Little Rock Tract., etc., Co. 
v. McCaskill, 75 Ark. 133, 86 SW 997, 
112 AmSR 48, 70 LRA 680. 

Colo.—Crissey, etc., Lumber Co. v. 
Denver, etc., R. Co., 17 Colo. A. 275, 
68 P 670. 

Iowa.—Bcsch v. Burlington, ete., 
R. Co., 44 Iowa 402, 24 AmR 1754 
(recognizing the rule). 

Mass.—Metallic Compression Cast- 
ing Co. v. Fitchburg R. Co., 109 Mass. 
277, 12 AmR 689. 

Mich.—Valentine v. Minneapolis, 
ete, Re’ Co; 155 Mich, -Lbt, 48% srw 
970; Clark v. Grand Trunk Western 
R. Co., 149 Mich. 400, 112 NW 1121, 
12 AnnCas 559. 

Minn.—Bodkin v. Great Northern 
R. Co., 124 Minn. 219, 144 NW 9387, 
AnnCasi1915B 705; Erickson v. Great 
Northern R. Co., 117 Minn... 348, 135 
NW 1129, 39 LRANS 237, AnnCas 
1913D' 763. 

N. Y.—Phenix Ins. Co. v. 
York Cent. R. Co., 122 App. Div. 113, 
106 NYS 696. But see Mott v. Hud- 
son River R. Co., 24 N. Y. Super. 585. 

BHng.—Atkinson v. Newcastle, ete., 
Waterworks Co., 2 Ex. D. 441. 

69. U. S.—American Sheet, etce., 
Co. v. Pittsburgh, ete, R. Co., 143 
Fed. 789, 75 CCA 47, 12 LRANS 882, 
6 AnnCas 626. 

Ala.—Louisville, ete, R. Co. v. 
Scruggs, 161 Ala. 97, 40 S 399, 135 
AmSR 114, 28 LRANS 184. 

Ill—Houren v. Chicago, ete, R. 
Co., 286 Ill. 620, 86 NE 611, 127 AmSR 
309, 20 LRANS 1110. 

Ind.—Cleveland, ete, R. Co. v. 
Tauer, 176 Ind. 621, 96 NE 758, 39 
LRANS 20. 

Mass.—Kiernan v. Metropolitan 
Constr. Co., 170 Mass. 378, 49 NE 
648; Hyde Park v. Gay, 120 Mass. 
589; Metallic Compression Casting 
Co. v. Fitchburg R. Co., 109 Mass. 
277, 12 AmR 689. : 

Minn.—H#rickson v. Great Northern 


New 


willfully and intentionally sets a fire is responsible 
for the consequences proximately resulting from it.” 
Indeed some statutes which create a criminal habil- 
ity for setting certain fires expressly reserve all ex- 
isting civil remedies in favor of the person in- 
jured by such fires.7* 

[§ 17] 3. Under or by Reason of Statute. Hven 
if, prior to the enactment of a criminal statute as 
to setting of fires or setting of fires under certain 
circumstances or at certain seasons of the year ex- 
cept under certain conditions,’* the act denounced 


not constitute a tort on which to 


ground a civil action at common law for damages,’® 
under rules elsewhere stated,’® where such statute 
in favor of certain individuals or - 


R. Co., 117 Minn. 348, 1385 NW 1129, 
39 LRANS 237, AnnCas1913D 763. 

Mo.—Hurley v. Missouri, etc, R. 
Co., 170 Mo. A. 235, 156 SW 57. 

N. Y.—Mott v. Hudson River R. 
Co., 24 N. Y. Super. 585 (recognizing 
put not applying the rule). 

70. Bosch v. Burlington, ete, R. 
Co., 44 Iowa 402, 22 AmR 754; Mott 
Vv. Hudson ‘River: -R. Cos; "24) Ne -Y; 
Super. 585. See also cases supra 
notes 68,: 69. 

71. \Bizzell v. Booker, 16 Ark. 308. 
See Actions §§ 48, 49, 51, 52; Torts 
[38 Cyc 408]. 

72. Ala.—De Bardeleben v. Sellers, 
(A.) 84 S 403 

Ark.—Bizzell v. Booker, 
308. 

Colo.—Spencer v. Murphy, 6 Colo. 
A, 458, 41 P 841 (recognizing rule). 

Ill— Armstrong v. Cooley, 10 Ill. 
509; Johnson v. Barber, 10 Ill. 425, 
50 AmD 416; Nall v. Taylor, 156 Ill. 
A. 145 [aff 247 Ill. 580, 98 NE 359]; 
Dunleavy v. Stockwell, 45 Ill. A. 230. 

Kan.—Johnston v. Marriage, 74 
Kan, 208,-86 P 461, 87 P 74; Inter- 
state Galloway Cattle Co. v. Kline, 
51 Kan. 23, 32 P 628; Jarrett v. Apple, 
31 Kan. 693, 3 P 571; Hunt v. Haines, 
25 Kan. 210; Emerson vy. Gardiner, 8 
Ikan. 452. 

Miss.—Gloster Lumber Co. v. Wil- 
kinson, 118 Miss. 289, 79 S 96. 

Mo.—Waters v. Brown, 44 Mo. 302; 
Finley v. Langston, 12 Mo. 120; 
Kahle v. Hobein, 30 Mo. A. 472. 
ft B.—Cochran vy. mp ites 42 N. B, 

Sask.—Imperial Oil Co. v. Bash- 
ford, 4 Sask. L. 360, 18 WestLR 188; 
Armour v. Marshall, 3 Sask. L. 394; 
Owen v. Dingwald, 3 Sask. L. 328; 
Moseley v. Ketchum, 3 Sask. -L. 29; 
Roberts v. Morrow, 2 Sask. lh. 15. 

N. W. Terr. —Macariney Vv. Miller, 
7 Terr. L. 367, 2 WestLR 87; Ulmer 
v. Adolf, 7 Terr, L. 246. 

Negligent fire see Negligence [29 
nee ee! 502]; Railroads [33 Cyc 

73. See statutory provisions; and 
Nall _ v. Taylor, 156 Ill. A. 145 {aft 
247 Tll. 580, 938 NE 359]. 

74. See Statutory provisions; and 
supra §§ 1-14 
‘ aes Gorance iat action see supra 

76. See Actions §§ 49, 51. 


16 Ark. 


"For later cases, developments and changes in the law see cumulative A 


,nnotations, same title, page and note number. 
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§ 17] 


classes of individuals, as in this instance persons 
who suffer damages proximately caused by the fire,’7 


a civil action will he for damages 


sulting from a breach of that duty,’® regardless of 
whether the statute does*7® or does not *® expressly 
provide for the maintenance of such action. 


plaintiff, disregarding any element 


77. See statutory provisions. 

78. Cal.—Sampson y. Hughes, 147 
Cal’. 62, 81° Pa292. 

Colo.—Spencer v. Murphy, 6 Colo, 
A. 453, 41 P 841. 

Conn.—Grannis v. ran) 
Conn. 165. 

Fla.—Saussy v. 
Co;,) 22. Wla,327.. 


Cummings, 


South Florida R. 


Ill.—Nall v. Taylor, 156 Ill. A. 145 
[aff 247 Ill. 580, 93 NE 359]. 
Iowa.—Lewis v. Schultz, 98 Iowa 


341, 67 NW 266; Brunell v. Hopkins, 
42 Iowa 429. 


Kan.—Johnston v. Marriage, 74 
Kan. 208, 86 P 461, 87 P 74. See 1lso 
Jarrett, v. ‘Apple, 31 Kan.,,693,..3 FP 
571; Emerson vy. Gardiner, 8 Kan. 
452. 

Mo.—Waters v. Brown, 44 Mo. 302; 
Finley v. Langston, 12 Mo. 120; 
Kahle v. Hobein, 30 Mo. A. 472. 

N. Y.—Lawyer v. Smith, I Den. 
207. 

INe@.—-Caton v. Toler, W600 NaC: 
104, 75 SE 929; Lamb v. Sloan, 94 


N. C. 534; Averitt v. Murrell, 49 N.C. 
322. 

Alta.—Clark v. Ward, 2 Alta. L. 
459, 13 WestLR 83 [dism app 2 Alta. 
L. 101, 9 WestLR 657]. 

' N. B.—Cochran v. Lloyd, 42 N. B. 
112. 

Ont.—Gillson v. North Grey R. Co., 
85 U. C. Q. B. 486; Dean v. McCarty, 
ZC e Qe; (448, 

Sask.—Armour v. Marshall, 3 Sask. 
L. 394; Owen v. Dingwald, 3 Sask. L. 
328; Moseley v. Ketchum, 3 Sask. L. 
29; Roberts v. Morrow, 2 Sask. L. 15. 

N. W. Terr.—Macartney v. Miller, 
7 Terr. L. 267, 2 WestLR 87; Ulmer 
v. Adolf, 7 Terr. L. 246. 

[a] A wrongdoer violating pro- 
visions of a statute prohibiting or 
regulating the setting of fires is lia- 
ble civilly in damages for the cun- 
sequences of the fire. Sampson v. 
Hughes, 147 Cal. 62, 81 P 292; Gran- 
nis v. Cummings, 25 Conn. 165; 
Saussy v. South Florida R. Co., 22 
Fla. 327; Nall _v. Taylor, 156 Ill. A. 
145 [aff 247 Ill. 580, 93 NE 359]; 
Dunleavy v. Stockwell, 45 Ill. A. 230; 
Lewis v. Schultz, 98 Iowa 341, 67 NW 
266; Conn v. May, 36 Iowa 241; Lamb 
v. Sloan, 94 N. C. 534. 

[b] Failure to comply with statu- 
tory requirements in setting fire cre- 
ates liability for damages consequent 
thereon. Clark v. Ward, 2 Alta. L. 
459, 13 WestLR 83 [dism app 2 Alta. 
L. 101, 9 WestLR 657]; Imperial Oil 
Co. v. Bashford, 4 Sask. L. 360, 1 
WestLR 188; Armour v. Marshall, 3 
Sask. L. 394; Owen v. Dingwald, 3 
Sask. L. 328; Macartney v. Miller, 7 
Terr. L. 367, 2 WestLR 87.’ 

79. See statutory provisions, 

[a] The object of some of these 
statutes is ‘‘to prevent those prairie 
fires so disastrous to this state, and 
make those who set the prairies on 
fire responsible for all damages done 
thereby.” Atchison, ete, R. Co. v. 
Dennis, 38 Kan. 424, 426, I7 P 153, 

Statutory penalty see Supra § 13. 

80. See statutory provisions. 


81. Liability for negligent fire 
generally see Negligence [29 Cye 
460]. 


“To recover under this statute, dis- 
regarding the element of negligence, 
it is necessary to show a direct and 
intentional setting of fire to woods, 
marsh or prairie.” Johnston v. Mar- 
riage, 74 Kan. 208, 210, 86 P 461, 87 
P 74. 

iA.) 

ent one 
eoplication of the statute. 


“zf the act is merely a negli- 
there is no occasion for the 
In such 
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proximately re- 


Where 
of negligence,®+ 


case the common law affords ample 
remedy.” Johnston v. Marriage, 74 
Kan, 20855 21:0, 86: Pv4els Site e745 
Emerson v. Gardiner, 8 Kan. 452. 

82. Conn.—Grannis vy. Cummings, 
25 Conn, 165. 

Fla.—Saussy v. South’ Florida R. 
Co., 22 Fla. 327. 

Ill.— Nall v. Taylor, 247 Ill. 580, 93 
NE 359; Johnson v. Barber, 10 Ill. 
425, 50 AmD 416. 

Iowa.—Conn v. May, 36 Iowa ‘241. 

Kan.—Johnston v. Marriage, 74 
Kan, 208, 86 P 461, 87 P 74. 


Gy orunaue v. Hobein, 30 Mo. A, 
4a. 
ant C.—Averitt v. Murrell, 49 N. C. 


Ont.—Gillson v. North Grey R. Co., 
35 U. C. Q@. B. 486; Dean v. McCarty, 
Meee Ono to5. 

Sask.—Owen v. Dingwald, 3 Sask. 
i se 8 Moseley v. Ketchum, 3 Sask. 

N. W. Terr—Macartney v. Miller, 
7 Terr, L. 367, 2 WestLR 87. 

[a] Prairie Fires Ordinance (1) 
(C. O. [1898] ¢ 87 § 4) requiring the 
fire to be guarded by three persons 
is not satisfied by the mere presence 
of three persons who might prevent 
its escaping, but they must constant- 
ly be guarding the fire to prevent its 
escape. Armour v. Marshall, 3 Sask. 
L. 394. (2) A person who kindles a 
fire on his own land and does rot 
properly watch it to see that it does 
not escape, “lets or permits’ it to do 
so, and if it does escape, he is guilty 
of an offence under the Prairie Fires 
Ordinance, and liable for the dam- 
ages. Macartney v. Miller, 7 Terr. L. 
367, 2 WestLR 87. (3) Where the 
owner of a lumber yard situated on 
the prairie and desiring to protect it 
from prairie fire ploughed several 
strips of guard around the yard, in- 
tending to burn the grass between 
and thus make a fireguard, and none 
of these strips were twenty feet in 
width, and there were no other 
guards to prevent fire escaping, and 
he set fire to the grass between the 
Strips of ploughing, on a dry, windy 
day, when the surrounding grass was 
very dry, and during the absence cf 
one of the men guarding it the fire 
escaped, destroying plaintiff's goods; 
apart from the statutory provisions, 
he was guilty of negligence in set- 
ting the fire on a dry, windy day, 
when the surrounding grass was very 
dry and inflammable, and was also 
liable in that he did not comply with 
the provisions of the Prairie Fire 
Ordinance in not providing a guard 
twenty feet wide and in not having 
the fire guarded throughout its con- 
tinuance by three adult persons, and 
thereby must be deemed to have per- 
mitted the fire to escape. Imperial 
Oil Co. v. Bashford, 4 Sask. L. 360, 
18 WestLR 188. (4) A person who 
allows a fire to run on his own prop- 
erty under such circumstances that 
there is no reasonable probability of 
its ever escaping; and it does not as 
a matter of fact escape from his 
property, does not allow fire to “run 
at large’ within the meaning of the 
Prairie Fires Ordinance (1898) § 2 
Subs. (c). Gedge v. Lindsay, 7 Terr. 
L. 141. See also supra § 2. 

[b] Notice to neighbors.—Under 
some statutes notice must be given 
to neighbors before starting fires. 
Saussy v. South Florida R. Co., 22 
Fla. 327; Johnson v. Barber, 10 11). 
425, 50 AmD 416; Nall v. Taylor, 156 
Mie Ae 4b bar 247 <0, sos OF OS) INE 
359]. See.Caton v. Toler, 160 N.C. 
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seeks to enforce this statutory liability, he must 
bring his case substantially within the terms, spirit, 
and intent of the statute.’? 
there must have been some willful, affirmative, or 
intentional act on the part of the wrongdoer in 
setting the fire or in permitting it to escape;®* and 
‘‘willfully’’ within the meaning of such a statute 


Under some statutes 


104, 75 SE 929 [expl Rev. St. § 3346. 
(giving a right of action when an 
Owner sets out fire in the woods. 
without giving notice to adjoining 
proprietors)]. See also supra § 2. 
[c] Preservation of property.— 
Some statutes prohibit setting fires 
except when necessary for preserva- 
tion of one’s property. Johnson v. 
Barber, 10 Ill, 425, 50 AmD 416. See 
also supra § 2. ers 
{d] Ownership of lands.—(1) 
Some statutes confine the setting of 
a fire to defendant’s own farm or 
premises. Finley v. Langston, 12 Mo. 
120. (2) Other statutes contemplate 
fires set by defendant on any land. 
Kahle v. Hobein, 30 Mo. A. 472. (3) 
Plaintiff need not be the owner of the 
property on which the fire was set. 
Armstrong y. Cooley, 10 Ill. 509. (4) 
Plaintiff need not be the owner of the 
freehold on which his property was 
standing when consumed by the fire. 
Armstrong v. Cooley, 10 Ill. 509. (5) 
“Any other person” has been held to 
include a proprietor of land other 
than the one on whose lond the fire 
was set. Grannis v. Cummings, 25 
Conn. 165. See also supra §§ 1, 2. 
{e] Lands within the statute.— 
(1) A cultivated field is not prairie 
or timber Jand within the meaning of 
such statute. Brunell v. Hopkins, 42 
Iowa 429. (2). Inclosed, uninclosed, 
cultivated, or uncultivated lands are 
within the purview of some statutes. 
Johnson v. Barber, 10 Ill. 425, 50 
AmD 416; Nall v. Taylor, 156 Til. A. 
145 [aff 247 Ill. 580, 98 NE 359]; Mc- 
Nemary V.0e Cohn, poll be bile sAcmera le 
Sweeny v. Connaughton, 100 Ill. A. 
79; Dunleavy v. Stockwell, 45 Til. A. 
230. (3) The word ‘farm’ as used 
in a_ statute to prevent the firing of 
woods, marshes, and prairies, is not 


confined to inclosures. Finley  v. 
Langston, 12 Mo. 120. (4) See also 
supra § 2. 

{f] “Woods,” as used in some 
statutes, means various lands in 


their natural state, as contradistin- 
guished from lands cleared and en- 
closed for cultivation, Averitt v. 
Murrell, 49 N. C. 322. 

“Prairie” defined see Prairie [31 
Cyc 1156]. 

“Woods” and “forests” dcfined see 
Wood [40 Cyc 2792]; Woods and For- 
ests [40 Cyc 2795]. 

83. Ellsworth v. Ellingson, 96 
Iowa 154, 64 NW 774; Hanion v. In- 
gram, 3 Iowa 81; Jacobs v. Andrews, 
4 Iowa 506; De France v. Spencer, 2 
Greene (Iowa) 462, 52 AmD 5338; 
Johnston v. Marriage, 74 Kan. 208, 86 
P 461, 87 P 74; Jarrett v. Apple, 31 
Kan..693, 3 P 571; Hunt vy. Haines; 
25 Kan. 210; Missouri, etc., R. Co. v: 
Davidson, 14 Kan. 349: Tamerson v. 
Gardiner, 8 Kan. 452; Belk v. Stewart, 
160 Mo. A. 706, 142 SW 485; Russell 
v Reagan, 34 Mo. A. 242; Lamb v. 


Sloan, 94 N. C. 534; Tyson v. Ras- 
berry, 8 N. C. 60. ‘ ‘ 
{a] Tlustrations.—(1) Under a 


statute which provides that if any 
person shall set fire to any woods, 
marshes, or prairies so that he dam- 
ages any other person he shall be 
liable therefor, recovery cannot be 
had except on proof that a fire has 
been directly and intentionally set to 
woods, marsh. or prairie. Johnston 
v. Marriage, 74 Kan. 208, 86 P +461, 
87 P 74 (construing Gen. St. [1901] 
§ 8010). (2) Under a statute which 
provides that “if any person shall 
willfully set on fire any woods,’’ etc., 
a person injured thereby shall make 
satisfaction in double damages, “will- 
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means with evil intent, legal malice, or bad pur- 
Under some statutes the injured party may 
recover the damages sustained by the unlawful burn- 
ing, irrespective of the wrongdoer’s intent or mo- 
tive,®> regardless of his intention to do the particu- 
lar injury occasioned by the fire,8° or indeed any 
Under some statutes the lability 
for an unlawful burning is absolute, irrespective of 
the question of care in setting the fire,§* and re- 
gardless of his subsequent care or diligence with 
relation thereto.8® But a person is not liable where 
the fire is set and guarded in a lawful manner. and 
the damage is caused without any fault on his 


pose.*4 


injury at all.S7 


Dakueg 


- Back fires. 


fully’ means wantonly, or with in- 
tent that the fire shall be allowed to 
spread uncontrolled, and the statute 
does not apply to a farmer who, in 
the cultivation of his farm or for the 
protection of his property, while 
using ordinary care, sets out fire in- 
tending to burn over only a limited 
space and with no intention to per- 
mit it to spread beyond his control, 
and he would not be required to wait 
until his property was threatened 
with immediate danger before set- 
ting such a fire, and if such fire 
spreads recovery can be had only at 
common law on the ground of negli- 
gence, unless his conduct is so wan- 
ton that willfullness will be in- 
ferred therefrom. Belk v. Stewart, 
160 Mo. A. 706, 142 SW 485 (constru- 
ing Rev. St. [1909] § 5433). 

[b] Accidental or unintentional 
fires (1) are not within the purview 
of the statute prohibiting or regu- 
lating willful or intentional fires. 
Saussy v. South Florida R. Co., 22 
Bla, "3203. Hunt “v. Hames, 25’ Kan, 
210; Finley v. Langston, 12 Mo. 120; 
Kahle v. Hobein, 30 Mo. A. 472; Coch- 
ran v. Lloyd, 42 N. B. 112. (2) If the 
act was purely accidental, no recov- 
ery can be had either at common law 
or under the statute. Missouri, etc., 
R. Co. v. Davidson, 14 Kan. 349. See 
also Actions § 68. 

84. Galvin v. Gualala Mill Co., 98 
Caliet268, ,383 P .93. 

85. Grannis v. Cummings, 25 
Conn. 165; Hunt v. Haines, 25 Kan. 
210; Finley v. Langston, 12 Mo. 120; 
Owen v. Dingwald, 3 Sask. L. 328; 
Moseley v. Ketchum, 3 Sask. L. 29. 

86. Bizzell v. Booker, 16 Ark. 308. 

87. Bizzell v. Booker, 16 Ark. 308. 

gs. Lamb v. Sloan, 94 N. C. 534. 

g9. Ark.—Bizzell v. Booker, 16 
Ark, 308. 

Cal.—Sampson v. Hughes, 147 Cal. 
62, 81 PR. 292. 

eee ae had v. Starkey, 
304, 

Tll.—Johnson v. Barber, 10 Ill. 425, 
50 AmD 416; Dunleavy v. Stockwell, 
45 Til. A. 230. 

Iowa.—Ellsworth v. Pllingson, 96 
Iowa 154, 64 NW 774; Thoburn. v. 
Campbell, 80 Iowa 338, 45 NW 759; 
Conn v. May, 36 Iowa 241. 

N. C.—Lamb v. Sloan, 94 N. C. 534. 

N. D.—Seckerson v. Sinclair, 24 
N. D. 625, 140 NW 2389 [cit Cye]. 

[a] Setting fire to woods, prairie, 
or other ground during certain sea- 
sons of the year creates an absolute 
liability for damages caused by the 
fire, regardless of the question of 
diligence. Conn v. May, 36 Iowa 241 
(explaining prior Iowa cases under 
previous statutes). 

{b] Continuous course of fire.— 
Under a statute which provides that 
“every person who shall set fire on 
any land that shall run upon the 


30 Conn. 


Where a person sets out a fire upon 
a prairie between the dates when such fires are 
prohibited by statute, he is liable for damage to 
another’s property from a back fire set out by the 
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[§§ 17-18 


owner with a view of protecting his property from 
the original fire, where it appears that the property 
would have been destroyed by the original fire 
back fire 
an owner is not liable to an adjoining owner 


been set out;°t but 


the latter’s property by a back 


fire which the former sets out as a matter of neces- 


his own property, and which he 


guards with every proper precaution to prevent 
it from spreading to other. property.®? 

[§ 18] B. Election of Remedy.°: 
imposing a special hability for the wrongful set- 
ting out of fires are remedial and cumulative and do 


The statutes 


not supersede the common-law liability previously 


land of any other person, shall pay 
to the owner all damages done by 
such fire,’ it is not necessary that 
the fire should run along the ground 
in a continuous or traceable course, 
but its spreading in any ordinary 
mode through natural causes is 
within the statute. Ayer v. Starkey, 
380 Conn, 304. 

{c] At common law plaintiff need 
only prove the setting of the fire and 
the injury caused thereby. Johnson 
v. Barber, 10 Ill. 425, 50 AmD 416. 

90. Ark.—Bizzell v. Booker, 16 
Ark. 308. - 

Cal.—Garnier v. Porter, 90 Cal. 105, 
27 P 55 (burning stubble on one’s 
own land). 

Iowa.—Ellsworth v. Ellingson, 96 
Iowa 154, 64 NW 774; Brunell v. 
Hopkins, 42 Iowa 429 (kindling fire 
on a cultivated field). 

Mich.—Boyd v. Rice, 88 Mich. 599. 

Mo.— Belk v. Stewart, 160 Mo. A. 
706, 142 SW 485; Russell v. Reagan, 
34 Mo. A. 242. 

Nebr.-—Vansyoc v. Freewater Cem- 
etery .Assoc., 63 Nebr. 143, 88 NW 
162. 

N. Y.—Stuart v. Hawley, 22 Barb. 
619; Clark v. Foot, 8 Johns. 421. 

N. C.—Lamb v. Sloan, 94 N. C. 534. 

Wis.—Fahn v. Reichart, 8 Wis. 255, 
76 AmD 237. X 

Alta.—Fallis v. Bolton, [1919] 1 
WestWkly 417. : 

[a] Illustrations.—(1) Under a 
statute which provides that if any 
person shall ‘‘willfully”® set on fire 
any woods, marshes, or _ prairies, 
whether his own or not, so as thereby 
to occasion any damage to any other 
person, such person shall be liable 
in double damages to the party in- 
jured, to be recovered in a civil ac- 
tion, there is no cause of action 
against one who in good faith starts 
a fire on his own land to facilitate 
the cutting of the timber for making 
charcoal, because the fire accidentally 
escapes to another’s property. Rus- 
sell’ ve “Reagan, 34 Mo: Av 242." () 
Such a statute has no application 
where the fire was the unforeseen 
result of an attempt to burn up log 
heaps resulting from the clearance of 
timber land. Kahle v. Hobein, 30 Mo. 
A. 472. (38) For the purpose of burn- 
ing off for farming purposes plain- 
tiff set a prairie fire on his land. 
All precautions were taken and the 
Prairie Fires Ordinance was complied 
with. The fire lasted about twenty- 
one minutes when, according to the 
evidence, it was “out.” The weather 
was favorable at the time but about 
two hours afterward a very violent 
gale occurred and a fire started on 
defendant’s land about thirty or 
thirty-five feet from plaintiff’s fire- 
guard, no doubt from sparks from 
plaintiff's land, which fire spread and 
damaged defendant’s land. The court 


existing ;°* and hence a party injured by such fire 
may seek his remedy either under the statute or 
under the common law, or may ‘pursue both reme- 
dies in the same action,®® and under some statutes 


found plaintiff was not guilty of 
negligence. Fallis v. Bolton, (Alta.) 
[1919] 1 WestWkKly 417. 

{b] Fire by’ servant.—When stub- 
ble is fired by a hired servant with- 
out his master’s knowledge, and 
neighboring property is thereby in- 
jured, neither the servant nor his 
master, to whom no neglect is im- 
puted in employing him, comes 
within the terms of a statute mak- 
ing any one convicted of such an 
offense liable in double damages to 
the party injured. Boyd vy. Rice, 
38 Mich. 599. 

[c] Fire set under necessity, for 
preservation or protection of prop- 
erty, creates no liability under some 
statutes. ftamb v. Sloan, 94 N. C. 
534. See also Actions § 62. 

91. McKenna vy. Baessler, 86 Iowa 
197, 53 NW 103, 17 LRA 310. 

92. Burton v. McClellan, 3 Ill. 434; 
Lamb v. Sloan, 94 N. C. 534; Skla- 
riuk v. Whitehouse, (Sask.) 4 Dom 
LR 327, 21 WestLR 654. 

[a] Thus an action for damages 
to plaintiff's property from a prairie 
nre must be dismissed where it ap- 
pears that on the day the damage 
occurred, there were two fires burn- 
ing, one of which was kindled by 
defendant for the purpose of back- 
firing to save his property from the 
other fire which was coming in the 
direction of his farm and he kept kis 
fire under control so far as his prop- 
erty was concerned and that the two 
fires merged on the farm of defend- 
ant or very near it, and one or both 
of them ultimately terminated in 
plaintiff’s land, destroying his crop. 
Sklariuk v. Whitehouse, (Sask.) 4 
DomLR 327, 21 WestLR 654. 

[b] Necessity for back fire, and 
precautions.—Where a person starts 
a fire on his own prairie land at a 
season not permitted by law, he is 
bound to use every possible diligence 
to prevent injury to others; and to 
justify such an act on the ground 
that he was compelled to set a back 
fire to protect his own possessions 
from another fire he must show the 
absolute necessity which existed at 
the time for such an act, and that 
every possible precaution was used 
to prevent injury. Burton v. Me- 
Clellan, 3 Ill. 434. 

Accidental fires generally see supra 
note 83 [bl]. 

Necessary fires generally see suvra 
note 90° fell 

93. Election of remedies generally 
one Election of Remedies 20 C. J. 
ayetile 

94. Jarrett v. Apple, 31 Kan. 693, 
3 P 571; Emerson vy. Gardiner, 8 Kan. 
452; Campbell v. Missouri Pac.’ R. 
Co., 121 Mo. 340, 25 SW 936, 42 AmSR 
530, 25 LRA 175. 

95. Great American Ins. Co. v. 
Glenwood Irr. Co., 265 Fed. 594; Jar- 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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he may sue in one action for the actual damages 
sustained and also for the penalty prescribed by 
the statute.®® 

[§ 19] ©. Form of Action.°’ The action is ex 
delicto and the form of the action at common law 
is trespass °° or trespass on the case®? as the case 
may be. : 

[§ 20] D. Defenses—1. In General. Defendant 
must show excuse or justification if any exists! It 
is no defense to an action for the damages sustained 
by the fire that defendant had been indicted for 
the offense;? that plaintiff had already recovered 
the penalty imposed by the statute;* that the prop- 
erty had been insured‘ and plaintiff had been paid 
his loss by the insurers;> or that he had agreed 
to sue for their benefit, after being idemnified.® 

[§ 21] 2. Under Statutes Requiring Notice of 
Fire. In actions for damages under statutes which 
require notice to be given to adjoining landowners, 
neighbors, or other persons of the setting of the 
fire,’ as a failure to comply with the statutory re- 
quirement and damage done confer the right of 
action,® it is no defense that defendant used rea- 
sonable care to prevent the spread of the fire after 
it was set. But it is a good defense that the burn- 
ing was done from necessity;!° or that plaintiff had 
waived 1! or had received the required notice;? and 
it is immaterial so far as plaintiff is concerned that 
such notice was not given to others.?° 

[§ 22] E. Who May Sue. An action for the 
damages sustained must be brought by, or in the 
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name of, the owner of the property damaged,‘ al- 


‘though he need not be the owner of the freehold.1® 


Some statutes give this right of action to adjoining 
landowners only,’® and hence the statutory action 
cannot be maintained by one who is damaged by 
fire started on land which is not adjoining his,” 
but if the complaint alleges that defendant will- 
fully permitted the’ fire to spread over and burn 
plaintiff’s property, it in effect alleges negligence, 
and under some practice may be sustained as a 
common-law action for negligence.§ 

[§ 23] F. Pleading. Plaintiff’s declaration, com- 
plaint, or petition must comply with the usual re- 
quirements,’? and when recovery is sought for breach 
of the statutory duty, as distinguished from a com- 
mon-law duty, his pleading must bring the case with- 
in the statute.2° A pleading’ founded on common- 
law negligence alone cannot be considered as stat- 
ing the statutory cause of action;*+ but the fact that 
the pleading unnecessarily charges negligence is not 
determinative of the nature of the action as being 
at common law.?? Where, however, negligence is the 
gist of the action, no application of the statutory 
remedy is necessary.2? The pleading may be broad 
enough to coyer both an action arising under the 
statute and one at common law,?* or it may be suf- 
ficient to cover only one of such causes of action 
and not the other.25 Under some statutes the per- 
sons injured may claim and sue for both actual 
and statutory damages in one proceeding.?® 

Matters of excuse or justification cannot be set 


nett, vy. Apple, 31 Kan. ,693n3 Pld7tl; 
Hunt v. Haines, 25 Kan. 210; Hmer- 
son v. Gardiner, 8 Kan. 452; Campbell 
v. Missouri Pac. R. Co., 121 Mo. 340, 
25 SW 936, 42 AmSR 530, 25 LRA 
175; Walker v. Missouri-Pac. R. Co., 
68 Mo. A. 465; Ulmer v. Adolf, 7 
Terr. L. 246. 

96. Gloster Lumber Co. v. Wilkin- 
son, (Miss.) 79 S 96. 

97. Form of remedy for negli- 
gence see Negligence [29 Cyc 562]. 

98. Grannis v. Cummings, 25 
Conn. 165. See also Negligence [29 
Cye 562]; Trespass [38 ‘Cyc 985]. 

99. Armstrong v. Cooley, 10 Il. 
509; Johnson v. Barber, 10 Ill. 425, 
50 AmD 416; Nall v. Taylor, 156 Ml. 
A tase pate 2e7 ell l 58093 SNE 30; 
Dunleavy v. Stockwell, 45’Tll. A. 230. 
See’.also. Case 11 C. J. p 1; Negli- 
gence [29 Cyc 562]. 

1. Johnsen v. Barber, 10 Ill. 425, 
50 AmD 416. 

Accidental fire see supra § 17. 

Necessary fire see supra § 17. 

2. Lamb v. Sloan, 94 N. C. 534. 
See Ratliff v. Daniel, 137 Ky. 55, 
121 SW 1034 (in an action against 
an executor charging his testator 
with the burning of plaintiff’s house, 
the court properly refused to allow 
to be read an indictment of defend- 
ant’s testator for the burning of such 
house). 

3. Lamb v. Sloan, 94 N.C. 534. 

4. Dunleavy v. Stockwell, 45 Il]. 
A. 230; Hayward v. Cain, 105 Mass. 
213. 


5. Hayward v. Cain, 105 Mass. 213. 

6. Hayward v. Cain, 105 Mass, 213. 

7. See statutory provisions; and 
supra text and note 12. 

8. See supra § 17. 

9. Lamb v. Sloan, 94 N. C. 534. 
See also supra § 17. 

10. Lamb. v. Sloan, 94 N, C..534; 


Tyson v. Rasberry, 8 N. C. 60; Tiller 
vy. Wilson, 1 Lea (Tenn.) 392. See 
also supra § 17. 

11. Lamb v. Sloan, 94 N. C. 534; 
Roberson v. Kirby, 52 N. C. 477. 

[a] Plaintiff may waive the statu- 
tory netice and lose his right of ac- 
tion. Lamb v. Sloan, 94 N. C. 5384; 
Roberson v. Kirby, 52 N. C. 477. 


12. Saussy v. South Florida R. 
Co.,; 22) Fla. 327; 

13. Saussy v. 
Cog, 22) shlari3i2 te 

14 Rockingham Mut. F. Ins. Co. 
v. Bosher, 39 Me. 253, 68 AmD 618. 

[a] An insurance company can- 
not maintain an action in its own 
name against the wrongdoer for the 
money paid_by the company to the 
owner of tlfe property destroyed, it 
being merely an equitable assignee 
of the owner’s rights. Rockingham 
Mut. F. Ins. Co. v. Bosher, 39 Me. 253, 
63 AmD 618. 

15. Armstrong v. Cooley, 10 Ill. 
iO 9e 

Ownership of land burned 
supra § 17 text and note 82 [dl]. 

16. Roberson v. Morgan, 118 N. C. 
991, 24 SE 667. 

17. Roberson vy. Morgan, 118 N. C. 
991, 24 SE 667. 

18. Roberson vy. Morgan, 118 N. C. 
991, 24 SE 667. 

19. See Pleading [31 Cye 92]. 

[a] hus where a cause of action 
for willful and intentional burning 
and destruction of property by fire 
is otherwise sufficiently stated, a 
mere failure to show a relation ex- 
isting between plaintiff and defend- 
ant, raising a duty by defendant to 
plaintiff, is immaterial. De Bardele- 
ben v. Sellers, (Ala. A.) 84 S 403 
(an action for damages for the de- 
struction of cotton by fire communi- 
cated from a fire intentionally started 
by defendant, defendant owing it to 
all persons not to destroy valuable 
property willfully or intentionally). 

20. Hunt v. Haines, 25 Kan. 210; 
Missouri, ete. R. Co. v. Davidson, 
14 Kan. 349; Jarrett v. Apple, 31 Kan. 


South Florida R. 


see 


6938, 3 P 571; Kahle v. Hobein, 30 
Mo. A. 472. See also supra § 17. 

[a] A cultivated field cannot be 
described by either the terms 
“prairie” or “timber.” Brunell -v. 
Hopkins, 42 Iowa 429. See also 
supra note 82 [el]. 

91. Great American Ins. ., Co... v. 
Glenwood Irr. Co., 265 Fed. 594. 


[a] ®hus, assuming that Rev. St. 
(1908) § 2070, making any person 
setting on fire any woods or prairie 


liable to make satisfaction for any 
damage, imposes liability indepen- 
dent of negligence, then a petition 
based on negligence is not founded 
on the statute. Great American Ins. 


G94 v. Glenwood Irr. Co., 265 Fed. 
Jv . 
22. Campbell v. Missouri Pac. 


R. Co., 121 Mo. 340, 25 SW 936, 42 
AmSR 530, 25 LRA 175; Walker v. 
Missouri Pac. R. Co., 68 Mo. A. 465. 


ae Himerson v. Gardiner, 8 Kan. 
24, Johnston v. Marriage, 74 Kan. 


208, 86 P 461, 87 P 74. 

_{a] Construction of complaint 
given by plaintiff.—Where a com- 
plaint is susceptible of a double con- 
struction, one as Stating a cause of 
action at common law, and the other 
as stating a cause of action under 
the statute, plaintiff in his opening 
statement and other conduct at the 
trial may indicate his theory of the 
construction he wishes to have put 
upon it. Johnston v. Marriage, 74 
Kan. 208, 86 P 461, 87 P 74. 

25. Spencer v. Murphy, 6 Colo. A. 
453, 41 BP 841; Yorger v. Weindel, 
(Mo. A.) 204 SW 744. 

[a] &hus a petition alleging that 
defendant negligently, carelessly, 
and willfully set fire, ete, and in 
another paragraph that aforesaid 
action in setting out such fire being 
against and in violation of the stat- 
ute, etc., and containing a prayer for 
double damages is insufficient as a 
pleading of a cause of action for neg- 
ligence at common law, but sets out 
a cause of action under the statute 
which requires a person who will- 
fully sets fire to woods, marshes, or 
prairies to pay double damages for 
property injured thereby. Yorger v. 
Weindel, (Mo. A.) 204 SW 744. 

[b] Recovery may be had as at 
common law if the complaint is suffi- 
cient to sustain a common-law ac- 
tion for willful burning or a negli- 
gent burning. Spencer v. Murphy, 6 
Colo. A. 453, 41 P 841. 

26. Gloster Lumber Co. v. Wilkin- 
son, 118 Miss. 289, 79 S 96; Gilchrist- 
Fordney Co. v. Parker, 109 Miss. 445, 
69 S 290. 
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up on a general denial; they must be specially plead- 
ed.27 That the fire unlawfully set out was not. 
the proximate cause of the injury for which damages 
are asked may be set up as a defense.?® 

[§ 24] G. Issues, Proof, and Variance. Ap- 
plying the general rules *® it has been held that a 
complaint which alleges that a fire was set to 
prairie land by defendant, his servant, or agent, 
raises the issue whether a servant who set the fire 
was the agent of defendant,?° and whether such 
agent was acting within the scope of his authority.*+ 
A general denial, in an action for damages for a 
malicious burning, does not admit evidence of the 
general good character of defendant.*? 

[§ 25] H. Evidence **—1. Burden of Proof and 
-Presumptions.*4 Plaintiff must prove every ma- 
terial fact necessary to constitute the offense and 
to connect it with the loss sustained.®> Plaintiff 
must prove that defendant set the fire or caused 
it to be set,?® and that plaintiff was injured there- 
by.27_ Under some statutes plaintiff need only prove 
that defendant. set the fire which caused the in- 
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| jury ;°8 and if the latter has any excuse or justifica- 
tion for the act he must prove its existence.*® 
Where defendant admits that he set the fire with- 
out giving the statutory notice, in the absence of 
evidence to the contrary, the law presumes that he 
set it willfully.*° 

[§ 26] 2. Admissibility. The general rules gov- 
erning the admissibility of evidence in civil cases ** 


or maliciously setting fires, ete.42 Evidence tending 
to show the malice or intent of defendant is admis- 
sible;#? and evidence of defendant’s ill will against 
plaintiff is admissible on the issue of willfulness.** 

Notice of setting fire. Evidence as to the giving 
of the statutory notice to persons other than plain- 
tiff is immaterial where the latter has received 
such notice, and may not be admitted.*® 

[§ 27] 3. Weight and Sufficiency. In order that 
plaintiff may recover damages sustained, the evi- 
-dence produced must he sufficient to show the of- 
fense alleged and the damages sustained thereby.*® 
Where an action is founded upon the commission 


[§§ 23-27" 


apply in an action for damages caused by willfully — 


. 


27. Thoburn v. Campbell, 80 Iowa 121 SW 1034. a proper time to burn. Sturgis v. 
338, 45 NW 769. See also Pleading Me.—Sturgis v. Robbins, 62 Me. | Robbins, 62 Me. 289. i 
[31 Cyc 126]. 289. 44. Morris v. Mattingly, (Mo. A.) a 
28. Ellsworth v. Ellingson, 96 »-Mo.-——Morris v. Mattingly, (A.) 218 | 218 SW 922. | 
Iowa 154,'64 NW 774. SW 922. 45. Saussy v. South Florida R. | 
29. Issues, proof, and variance N. Y.—Stephens v. Vroman, 18]|Co., 22 Fila. 327. yi 
generally see Pleading [31 Cyc 670].| Barb. 250 [rev on other grounds 46. Ala.—De Bardeleben vy. Sellers, 4 
80. Lewis v. Schultz, 98 Iowa 241,]16 N. Y. 381]. (A.) 84 S 403; Bowdoin v. Bradley, 11 4 
67 NW 256. Or.—Eastman v. Jennings-McRae |} Ala. A. 530, 66 S 8238. om 
81. Lewis v. Schultz, 98 Iowa 341, | Logging Co., 69 Or. i, 188 P 216, Ann Ark.—Hall v. Jones, 129 Ark. 18, A 
67 NW 266. Cas1916A 185. 195 SW 399. 


62. Gebhart v. Burkett, 57 Ind. 
378, 26 AmR 61. 

Evidence of character generally 
see Evidence §§ 560-587. 4 

83. Evidence generally see Evi- 
dence 22 C. J. p 1. 

84. Burden of proof generally see 
Evidence §§ 13-24. 

Presumptions generally see Hvi- 
dence §§ 25-88. 

35. Galvin v. Gualala Mill Co., 98 
Cal. 268, 33 P 93; Russell v. Reagan, 
34 Mo. A. 242; Clark v. Ward, 2 Alta. 
L. 459, 13 WestLR 83 [dism app 2 
Alta. L. 101, 9 WestLR 657]. See 
also supra §§ 16, 17. 

36. Clark v. Ward, 2 Alta. L. 459, 
13 WestLR 83 [dism app 2 Alta. L. 
ed WestLR 657]. See also supra 

Ibe 

[a] Rule applied. — Where plain- 
tiff does not furnish any direct evi- 
dence or any evidence from which a 
reasonable inference can be drawn 
that defendant caused the fire, and 
does not supply any facts from which 
a reasonable surmise as against de- 
fendant can be made, plaintiff fails 
in the initial step of his case. Clark 
v. Ward, 2 Alta. L. 459, 13 WestLR 
83 [dism app 2 Alta. L. 101, 9 West 
LR 657]. 

87. Johnson v. Barber, 10 Ill. 425, 
50 AmD 416; Clark v. Ward, 2 Alta. 
L. 459, 18 WestLR 83 [dism app 2 
Alta. L. 101, 9 WestLR 657]. See 
also supra § 17. 
38s. Johnson v. Barber, 10 Ill. 425, 
AmD 416. See also supra § 17. 
39. Johnson v. Barber, 10 Ill. 425, 
ao AmD 416. See also supra §§ 17, 

49. Lamb v. Sloan, 94 N. C. 5384. 
See also supra § 17. 

41. See Evidence 22 C. J. p 1. 

Opinion evidence to show: 

Cause of fire see Evidence § 623. 
Effect of fire see Evidence § 598 
ese 16 [a]; § 787 note -60 [a] 


(2). 
- 42. Ala.—De Bardeleben v. Sellers, 
(A.) 84 S 4038. 
Fla.—Saussy v. South Florida R. 
Burkett, 57 Ind. 
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Col, 22 Fla. 327. 
Ind.—Gebhart v. 

378, 26 AmR 61. 
Ky.—Ratliff v. Daniel, 187 Ky. 55, 


[a] Evidence held inadmissible.— 
In an action against an executor 
charging his testator with the burn- 
ing of plaintiff’s house, plaintiff can- 
not show by an insurance agent that 
his main witness living near the 
house had renewed a policy of insur- 
ance on the property shortly before 
the fire where there is nothing in 
his evidence connecting the testator 
therewith. Ratliff v. Daniel, 137 Ky. 
55, 121 SW 1034. 

[b] Po show conspiracy.—(1) In 
an action for destruction of cotton 
by fire alleged to have been started 
by defendant intentionally to obtain 
insurance, evidence as to transac- 
tions between defendant and a co- 
conspirator near the time of the fire 
are admissible as circumstances at 
least in corroboration of the direct 
testimony tending to show  con- 
spiracy. De Bardeleben v. Sellers, 
(Ala. A.) 84 S 408. (2) Proof of the 
value of the building destroyed, and 
that its contents had been removed 
shortly before the fire, is held admis- 
sible in corroboration of testimony 
as to conspiracy. De Bardeleben v. 
Sellers, supra. 

[ec] Indictment of coconspirator. 
—In an action for destruction of cot- 
ton by fire alleged to have been set 
to obtain insurance, evidence that 
defendant’s alleged conspirator had 
been indicted for burning the build- 
ing in question is admissible. De 
Bardeleben v. Sellers, (Ala. A.) 84 S 
403. 

‘[d] Financial condition of con- 
Spirators.—In an action for destruc- 
tion of cotton by fire alleged to have 
been set by defendant to obtain in- 
surance, the financial condition of 
the conspirators at the time of the 
fire is admissible. De Bardeleben v. 


Sellers, (Ala. A.) 84 S 408. 
43. Sturgis v. Robbins, 62 Me. 
289; Morris v. Mattingly, (Mo. <A.) 


218 SW 922. 

[a] Thus, where on trial of an ac- 
tion for negligently setting a fire 
which spread to plaintiff’s woodland, 
the declaration alleged that the fire 
was set with intent to injure plain- 
tiff, it was proper to ask defendant 
if when he set the fire he thought it 


Cal.—Sampson y. Hughes, 147 Cal. 
G2y ol 2926 

Conn.—Mead vy. Husted, 52 Conn. 
53, 52 AmR 554, 

Ky.—Ratliff v. Daniel, 137 Ky. 55, 
121 SW 1034; Shadoan y. Hall, 30 SW 
876, 17 KyL 230. 

Miss.—Gloster Lumber Co. v. Wil- 
kinson, 118° Miss. 289, 79 S 96. 

Mo.—Morris v. Mattingly, (A.) 218 


- C—Champion vy. Daniel, i70 
N. C. 331, 87 SH 214. 
[a] Evidence sufficient: (1) To 


prevent a nonsuit. 
42 N. B. 122. 
mate cause, 

45° 11k 


Cochran v. Lloyd, 

(2) To show proxi- 
Dunleavy v. Stockwell, 
A. 230. (3) To show that 
land set .on fire is prairie land. 
Lewis v. Schultz, 98 Iowa 341, 67 
NW 266. (4) To show willful setting 
of fire. Morris v. Mattingly, (Mo. 
A.) 218 SW 922. (5) To support a 
verdict for plaintiff in an action 
for damages against persons alleged 
to have hired another to burn plain- 
tiff's house. Hall v. Jones, 129 Ark. 
18, 195 SW 399. (6) Evidence that 
defendant, between whom and plain- 
tiff there was ill will, set a fire on 
his land close to plaintiff’s woodland 
when a strong wind was. blowing 
toward the woods, is sufficient to 
warrant the jury in finding that set- | 
ting the fire was willful so as to 
entitle plaintiffs to double damages 
under the statute, although defend- 
ant claimed he started the fire to 
clear his land before the wind arose. 


a 


Morris v. Mattingly, (Mo. A.) 218 
SW 922, . 
[b] Evidence held insufiicient.— 


A verdict for plaintiff should be set 
aside and a new trial granted, when 
there is no direct testimony that the 
fire set by defendant was the one 
that escaped to plaintiff’s property, 
and every fact and circumstance, and 
the testimony of plaintiff’s own wit- ull 
nesses, tend to show that it was not. aa 
Russell v. Reagan, 34 Mo. A. 242. 

{c] Proof of one of several alle- 
gations.—Where under a_ statute 
which provides that a person negli- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 
§§ 27-30] 


of an act denounced as a crime,‘? the proof of the 
charge must be clear and strong,** but it need be no 
clearer and no stronger than is sufficient reason- 
ably to satisfy the jury, as in other civil cases, of. 
the truth of the charge made;*® it is not necessary 
that it is so clear and strong as to convince the 
jury beyond a reasonable doubt.®° 

[§ 28] I. Trial. As in other civil actions,>* ques- 
tions of fact ordinarily should be determined by the 
jury,°? and where the evidence is conflicting or 
doubtful, it should be submitted to the jury and 
not be disposed of by the court alone as by an 
affirmative charge.®? Thus it is generally a question 
of fact for the jury as to whether defendant did 
or did not intentionally start the fire,>+ whether 
his aet in starting a fire close to plaintiff’s land 
was willful,°> whether defendant did or did not 
start the fire, within the meaning of the statute,5® 
whether a fire started by defendant did the dam- 
age,’ whether defendant used reasonable endeavors 
to prevent a loss,°® whether the land on which the 
fire was set out still retains the character required 
by the statute,®® or whether the person who set the 
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fire was the authorized agent of defendant ® and 
was acting within the scope of his employment.*! 

Instructions. The rules relating to instructions 
in other civil cases ®? are controlling.®? 

Verdict. Under some statutes the jury, under 
proper instructions, may award treble damages in 
a general verdict, or the trial court may require the 
jury to return a verdict upon actual damages and 
a special finding on malice, and thereupon award 
treble damages.** 

[§ 29] J. Appeal and Error. In applying the 
general rules governing review on appeal or error,®® 
harmless error in instructions will be disregarded,®* 
and where the evidence is conflicting, the appellate 
court will not disturb the verdict.% 

[§ 30] K. Damages.°® As a general rule the 
measure of damages is confined to the loss which 
has been actually sustained by plaintiff by reason 
of the fire,*° and which by reasonable endeavors 
and expense he could not prevent.7° In the absence 
of a permissory statute*! exemplary damages are 
not recoverable.*? But under some statutes double 
or treble damages are recoverable.”? 


gently setting fire to his own woods, 
or negligently suffering any fire to 
extend beyond his own land, is lia- 
ble in treble damages to the party 
injured, a complaint alleges that de- 
fendants negligently set fire to woods 
on their land, and also that they 
negligently permitted the fire to ex- 
tend into plaintiffs’ land, proof of 
either allegation will support a judg- 


ment. Sampson v. Hughes, 147 Cal. 
62, 81) P 292) 
47. See supra § 17. 


48. See cases infra notes 49, 50. 

49. Bowdoin v. Bradley, 11 Ala. 
A. 530, 66 S 823: Mead’ v. Husted, 
52 Conn. 53, 52 AmR 554; Champion 
v. Daniel, 170 N. C. 331, 87 SH 214. 

50. Bowdoin v. Bradley, 11 Ala. 
A. 530, 66 S 823; Champion v. Daniel, 
NOM Ne Cosoods Oc tek edd: 

51. See Trial [38 Cyc 1511]. 

52. Bowdoin v. Bradley, 11 Ala. 
A. 530, 66 S 823. 

[a] What are prairie lands.— 
Whether prairie lands that are in- 
closed and in actual use of the owner 
are “prairie lands’’ within the mean- 
ing of the statute is a question for 
the jury. Interstate Galloway Cat- 
tle Co. v. Kline, 51 Kan. 23, 32 P 
628. 

53. Bowdoin v. 11 Ala. 
A, 530, 66 S 823. 

[a] Zllustration.—Where there is 
circumstantial evidence that defend- 
ant maliciously burned a_ cotton 
house and the cotton therein men- 
tioned, and plaintiff directly states 
that the cotton was his property, and 
states other facts justifying an in- 
ference that the seed cotton therein 
belonged to him, defendant is not en- 
titled to have a verdict directed in 
his favor. Bowdoin v. Bradley, 11 
Ala. A. 530, 66 S 823. 

54. Hunt v. Haines, 25 Kan. 210. 

fa] Defendant’s intention in_set- 
ting fire is for jury. Morris v. Mat- 
tingly, (Mo. A.) 218 SW 922. 

55. Morris v. Mattingly, (Mo. A.) 
218 SW 922. 

56. Hunt v. Haines, 25 Kan. 210. 

57, Belk v. Stewart, 160 Mo. A. 
706, 142 SW 485. 

[a] Whether the fire was the 
proximate cause of the injury is a 
question for the jury. Nall v. Tay- 
lor, 247 Till. 580, 93 NE 359. 

58. Waters v. Brown, 44 Mo. 302. 

59. Interstate Galloway Cattle 
Gon va wiline,- 51 Kam 23, s20P “628. 

[a] Thus, where lands are in- 
closed and in the actual use of the 
owner, it-is a question for the jury 
whether they still retain the char- 
acter of prairie, within a statute 
providing that if any one sets on fire 


Bradley, 


any prairie he shall be liable for any 
damages thereby caused another. 
Interstate Galloway Cattle Co. v. 
Kline, 51 Kan. 23, 32 P 628. 

60. Lewis v. Schultz, 98 Iowa 341, 
67 NW 266. 

61. Lewis v. Schultz, 98 Iowa 341, 
67 NW 266. 

See Trial [38 Cye 1594]. 
Johnston v. Marriage, 74 Kan. 
86:5 BU AGAS 0 Silgede, wate eb elky ove 


208, 
160 Mo. A. 706, 142 SW 


Stewart, 
485. 

[a] Instruction held proper. — 
Where a petition states a cause of 
action for damage occasioned by the 
negligent setting out of a fire in- 
dependently of statute, and instruc- 
tions cover that aspect of the case, 
but the petition supports a recovery 
under the statute, and plaintiff in his 
opening statement and in his request 
describes the action as based on the 
statute, he cannot complain because 
the court instructs that a recovery 
would be justified if there had been 
a direct and intentional setting fire 
to the prairie irrespective of negli- 
gence. Johnston v. Marriage, 74 Kan. 
208, 86 P 461, 87 P 74. 

[b] Instructions held erroneous. 
—(1) In an action for double dam- 
ages for setting a fire by which prop- 


Jerty belonging to plaintiff was de- 


stroyed, the court, after reading the 
instructions, informed the jury orally 
that, if they found for plaintiff, the 
law would require him to double the 
damages, and that the jury might 
take that fact into consideration in 
arriving at their verdict; the instruc- 
tion was error as it permitted the 
jury to award plaintiff less than his 
actual damages, and was an intima- 
tion that if the statute authorizing 
double damages was wrong, the jury 
could correct it by allowing one half 


of what plaintiff was entitled to. |. 


Belk v. Stewart, 160 Mo. A. 706, 142 
Sw 485. (2) In an action for de- 
struction of plaintiff’s cotton by fire 
alleged to have been set by defend- 
ant to burn his own building to secure 
the insurance, an instruction for de- 
fendant, if the jury was not satisfied 
that the cotton was “willfully or in- 
tentionally or negligently” burned by 
defendant, was properly refused as 
requiring proof that the fire must 
have been willfully, intentionally, 
and negligently set. De Bardeleben 
v. Sellers, (Ala. A.) 84 S 408. 

[ce] Instruction held misleading. 
—In an action for destruction of 
plaintiff’s cotton by fire intentionally 
set by defendant in his own building 
to secure the insurance, an instruction 
that, if the evidence failed to satisfy 


the jury that the cotton was will- 
fully or intentionally or negligently 
“burned by defendant,’ they could 
not find for plaintiff, was properly 
refused as being misleading in in- 
structing the jury that defendant 
must have personally burned and de- 
stroyed the property. De Bardeleben 
v. Sellers, (Ala. A.) 84 S 408. 

64. Wacker v. Mertz, (N. D.) 171 
NW 830 (construing Comp. L. [1913] 


§ 10050). 

65. See Appeal and Error 3 C. J. 
pH2b6. 

66. Spencer v. Murphy, 6 Colo. A. 


453, 41 P 841; Johnston vy. Marriage, 
74 Kan. 208, 86 P 461, 87 P 74. 

[a] Thus (1) an instruction er- 
roneously permitting exemplary dam- 
ages is harmless error where it 
appears that such damages were not 
allowed. Spencer v. Murphy, 6 Colo. 
A. 453, 41 P 841. (2) Where a peti- 
tion is sufficiently broad to cover 
both a cause of action at common 
law and one under the statute, the 
giving of an instruction contemplat- 
ing a recovery under either cause of 
action, if error, must be considered 
as harmless. Johnston v. Marriage, 
74 Kan. 208, 86 P 461, 87 P 74. 


67. Dunleavy v. Stockwell, 45 Ill, 
A. 280. 
68. Damages generally see Dam- 


ages 17 C. J. p 699. 

69. Ark.—Hall v. Jones, 129 Ark. 
18, 195 Sw 399. 

Colo.—Spencer v. Murphy, 6 Coio. 
A. 453, 41 P 841. 

Tll.—Nall v. Taylor, 156 Till. A. 
145 [aff 247 Ill. 580, 93 NE 359]. 

Ind.—Gebhart v. Burkett, 57 Ind. 
378, 26 AmR 61. 
Anne areca ar v. Hopkins, 42 Iowa 

Kan.—Interstate Galloway Cattle 
Co. vn Kaine, 51oKante23,. 32: “Pr62 se 

Mo.—Waters v. Brown, 44 Mo. 302. 
Soa D.—Hogan v. Bragg, 170 NW 
[a] Any damages which proxi- 
mately result from the setting of the 
fire may be recovered. Nall v. Tay- 
lor; 156 Tih A. 145 [af€-247 Ill, 580); 
93. NBN 359). 

70. Waters v. Brown, 44 Mo. 3802. 

Reduction of damages. see Dam- 


ages §§ 96-104. 

71. See statutory provisions. 

72. Snvnencer v. Murphy, 6 Colo. A. 
453, 41 P 841 (Gen. St. § 1086). See 
generally Damages §§ 275-278. 

[a] In Colorado exemplary dam- 
ages are not allowable under Colo. 
Gen. St. § 1086. Spencer v. Murphy, 
6 Colo. wAS 453; 74 Psa: 

73. Cal.—Sampson v. Hughes, 147 


Cal. 62, 81 P 292% Clark v. San Fran- 


590 + =[26 °C. J.] 

Elements of damages. The damages recoverable 
generally include only such as plaintiff by reasonable 
endeavors and expense could not prevent.“* But an 
attorney’s fees are not an element of the damages 
in such eases;** nor are voluntary services rendered 
-by plaintiff in putting out the fire."® Interest on 
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the value of the property from the time it was 
destroyed may be allowed as part of the dam- 
ages.”7 The fact that the destroyed property was 
insured does not affect the amount of damages re- 
coverable.*® 


IV. EXTINGUISHMENT OF FIRES IN FIELDS AND WOODS “ 


[§ 31] Under some statutes the fire warden may 
call upon any person within the town or district 
to aid in extinguishing a fire in fields or woods,°° 
and a person who renders such assistance or who 
has been ordered to the place of the fire may re- 


V. INVESTIGATION OF 


[§ 32] Under some statutes certain officers, such 
as the fire marshal, or insurance commissioner, may 
investigate the origin of fires,8> and may compel 
the attendance of persons and administer oaths,®° 
but under some statutes the testimony so taken can- 
not be used in a criminal proceeding.®” Since such 
a statute is enacted to promote freedom of exami- 
nation in the publie interest, it should be hberally 
construed.§& Under a statute authorizing the in- 


| 


ceive a certain compensation for his services;*! but 
a person is not entitled to such compensation where 
he renders his services voluntarily,*? or where he 
renders his services at the instance of one who has 
no authority to order such assistance.*? 


ORIGIN OF FIRES * 


suranve commissioner to investigate the origin of 
fires, such investigation may take place at the com- 
missioner’s office in the state capitol, although the 
fire under investigation occurred in another coun- 
ty.8° A statutory provision for a tax on the business 
of insurance companies to raise a fund for expenses 
in investigating the source of and preventing fires is 
a valid exercise of the police power.®° 


* FIREWORKS.1 
FIRM.’ 


cisco, ete. RJ. Co., 142 Cal. 614, 76 
P 507; Garnier v. Porter, 90 Cal. 105, 
VATS ml e2 WSs 

Mich.—Allen v. Bainbridge, 145 
Mich. 366, 108 NW 732; Boyd v. Rice, 
38 Mich. 599. 

Mo.—Morris v. Mattingly, (A.) 218 
SW 922; Yorger v. Weindel, (A.) 204 
SW 744; Russell v. Reagan, 34 Mo. 
A. 242; Kahle v. Hobein, 30 Mo, A. 
472. 


N. Y.—Lawyer v. Smith, 1 Den. 207. * 


; ‘ D.—Wacker v. Mertz, 171 NW 
30. 

[al Constitutionality of law.— 
(1) A statute making every person 
negligently setting fire on his own 
property to the injury of the prop- 
erty of another guilty of a misde- 
meanor punishable by a fine or by 
imprisonment, or both, and also lia- 
ble to the party injured in double 
the amount of the damages, is not 
unconstitutional on the ground that 
it inflicts unusual punishment. Al- 
len v. Bainbridge, 145 Mich., 366, 108 
NW 732 (construing Comp. lL. 
SP 11658). (2) Constitutionality of 
statute imposing punishment gener- 
ally see Constitutional Law § 955. 

[b] Repeal of statute—In Michi- 
gan Pub. L. (1903) p 409, No. 249, 
providing for the preservation of the 
forests of the state and for the 
prevention and suppression of for- 
est and prairie fires, declaring that 
nothing in the act shall be construed 
as affecting any right of action for 
damages, but repealing acts inconsis- 
tent with it, does not impliedly re- 
peal Comp. L. § 11653, authorizing 
the recovery of double damages for 
the destruction of property by fire 
set by another. Allen vy. Bainbridge. 
145 Mich. 366, 108 NW 732. 

74, Waters v. Brown, 44 Mo. 302. 

75. Spencer v. Murphy, 6 Colo. A. 
453, 41 P 841. 

76. Spencer v. Murphy, 6 Colo. A. 
453, 41 P 841. 

77, Hinds v. Barton, 25 N. Y. 544. 

Interest as element of damages 
generally see Damages §§ 202-220. 

7g. Dunleavy v. Stockwell, 45 Ill. 
A. 230.. See also Damages § 228. 

79. Protection and regulation of 
woods and forest generally see 
Woods and Forest [40 Cyc 2796]. 


FIRMA. In Spanish law, signature; also for- 
merly in Aragon a proceeding by which one pos- 


80. See statutory provisions; and 
Matter of Stokes, 33 Misc. 448, 68 
NYS 439; Baker v. Warren County, 
11 Pa. Super. 170. 5s 

81. Matter of Stokes, 33 Misc. 448, 
68 NYS 439; Baker v. Warren County, 
11 Pa. Super. 170. 

82. Matter of Stokes, 33 Misc. 448, 
68 NYS 439. 

[a] Reason for rule—*‘A person 
going to a fire can very readily see 
the fire warden and arrange for coms 
pensation, if his services are desired. 
On the other hand, if a request, ex- 
press or implied, by the fire warden 
is not necessary a town may be sub- 
jected to great expense for unneces- 
sary services. If people might go to 
a fire in any number, upon their own 
motion, it is probable that their 
services would not be very system- 
aiic or valuable, and certainly a 
town would be suljected to burden- 
some liabilities.” Matter of Stokes, 
33 Misc. 448, 449, 68 NYS 439. 

[b] Rule applied.—In New York 
L. (1895) c¢ 395, as amended by L. 
(1896) c¢ 655 § 277, authorizes the 
fire wardens to call on any person 
within the town territory to go and 
help extinguish the fire, and § 278 
declares that each person assisting 
in extinguishing or who shall have 
been ordered to the place of the fire 
shall receive a certain compensation 
for his services; but a person who 
voluntarily renders services at a for- 
est fire is not entitled to compen- 
sation from the town for such sery- 
ice, since the statute applies only to 
persons rendering services at the 
request of the fire warden, and hence 
mandamus to compel the town board 
to audit a claim for such service will 
be denied. Matter of Stokes, 33 Misc. 
448, 68 NYS 439. 

83. Baker v. Warren 
Pa. Super. 170. 

{al Im Pennsylvania under the 
act of March 30, 1897, relating to the 
duties and powers of constables as 
ex officio fire wardens, and the duties 
of citizens required by them to as- 
sist in extinguishing fires, the owner 
of timber land, or one engaged in a 
lumbering operation, upon whose 
possessions a forest fire has orig- 
inated, cannot, by calling in the con- 


County, i1 


stable, cast the burden of the expense 

of extinguishing the fire upon the 

county. Baker v. Warren County, 

11 Pa. Super. 170. 

84. Fire marshal: 

As member of uniformed force see 
eee Corporations [28 Cye 
oto]. 

Power to remove see Municipal Cor- 
porations [28 Cyc 545]. 

Transfer of, under New York Char- 
ter see Municipal Corporations [28 
Cye 544]. 

85. See statutory provisions; and 
Peo. v. Klein, 185 App. Div. 86, 173 
NYS 108 (fire marshal); Rhinehart 
v. State, 121 Tenn. 420, 117 SW 508, 
17 AnnCas 254 (insurance commis- 
sioner). 

86. Peo. v. Kiein; 185 App. Div. 
86, 173 NYS 108; Rhinehart v. State, 
oe Tenn. 420, 117 SW 508, 17 AnnCas 

[a] Power to issue subpcenas.—A 
statute vesting in the insurance com- 
missioner or his deputy all the pow- 
ers of a trial justice for the purpose 
of compelling attendance of wit- 
nesses to testify in investigations of 
the origin of fire, and another stat- 
ute, providing that “the magistrate 
before waom an information is made 
may issue Subpcnas to any part of 
the state for witnesses,”’, authorizes 
the insurance commissioner, in such 
investigations, to issue subpoenas for 
bringing before him witnesses from 
any part of the state. Rhinehart v. 
State, 121 Tenn. 420, 117 SW 508, 17 
AnnCas 254 (construing Fire Marshal 
Law [Acts (1907) e¢ 460] § 8). 

87. Peo. ve Klein, 185 App: Div. 
86, 173 NYS 108. 

88. Peo. v. Klein, 185 App. Div. 
86, 173 NYS 108; Rhinehart v. State, 
121 Tenn. 420, 117-SW 508, 17 Ann 
Cas 254. ; 

89. Rhinehart v. State, 121 Tenn. 
420, 117 SW 508, 17 AnnCas 254. 

90. Rhinehart v. State, 121 Tenn. 
420, 117 SW 508, 17 AnnCas 254. 

Exercise of police power within 
constitutional law generally see Con- 
stitutional Law §§ 412-443. 

1. See Explosives § 1. 

2. See Partnership [30 Cyc 352]. 

3. Escriche Diccionario. See Sig- 
natures [86 Cyc 442]. 


*By Juan D. Miranda 


(Fireworks—Fiscus inclusive except the Spanish words and phrases). 
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sessing property or rights was maintained therein | method, except only that of descent.!® 


and the order for such maintenance.* 

FIRMARIUS. In old English and Scotch law, a 
lessee for a term;° one having a term, ferm, or 
farm in lands.® 

FIRM BID. An offer by the purchaser which 
does not become binding until accepted by the 
seller.? 

FIRMIOR ET POTENTIOR EST OPERATIO 
LEGIS QUAM DISPOSITIO HOMINIS.® 

FIRMLY. In a firm manner.® 
_ FIRST.1° Being before all others; being the in- 
itial unit or aggregate in order of occurrence or ar- 
rangement as to time, place, or rank.!! 

First draw. Under an agreement relative to the 
compensation which a pensioner agreed to allow 
an agent for procuring a pension, a term which has 
been construed to mean the first annuity.!2 

First floor. A term equivalent to ‘‘first story’’ 
of the building, and it naturally includes the 
walls.14 
_ First purchaser. A purchaser who first acquired 
the estate, through his family, whether it was trans- 
ferred to him by sale or by gift, or by any other 


First term. In criminal law, the term at which 
the prosecuting officer of the government demands 
the arraignment and trial of an accused person.!® 

Other phrases: ‘‘First accrued,’’!? ‘‘first and 
nearest of my kindred,’’!8 ‘‘first and other sons 
of my said eldest son,’’ 1° ‘‘first assistant,’’ 2° ‘‘ first 
billy?s4horc “first blush? 22a <ff first: + builder,72 2% 
‘‘first cause,’’?* ‘‘first charge,’’?5 ‘‘first convic- 
tion,’’ 2° ‘‘first cost and charges,’’ 27 ‘‘first day,’’ 28 
‘‘first day of the term,’’ 7° ‘‘first degree burn,’’ 3° 
‘*first devisee,’’*1 ‘‘first direct cause,’’ 32 ‘first 
established,’’ 33 ‘‘first giving notice in writing,’’ 84 
‘*first had and obtained,’’ °° ‘‘first half of August 
next,’’ °° ‘‘first heir male of his body,’’ 37 ‘first 
len and charge,’’** ‘‘first made,’’ °° ‘‘first male 
heir,’’ 4° ‘‘first measure required to be passed,’’ * 
‘‘first money, ete,’’ 4° ‘‘ first moneys so received,’ 43 
‘‘first named upon the ballot east,’’ 44 ‘‘first net 
profits,’’*° ‘‘first offense,’’4® ‘‘first' officer,’’ 47 
‘‘first open water,’’ 48 ‘‘first opportunity,’’ 49 ‘‘first 
or eldest son,’’°° ‘‘first page,’’ 51 ‘‘first. paid,’? 5? 
‘‘first party,’’ ©? ‘‘ first payment,’’>4 ‘‘first place,’’ 5° 
‘‘first privilege,’’ °° ‘‘first privilege of a renewal,’’5? 


4, Escriche Diccionario. 

De a Ue EE, See Sackett v. 
Sackett, 8 Pick. (Mass.) 309, 312. 

6. Burrill L. } See generally 
Landlord and Tenant [24 Cye 1027]. 

[a] “Firmarius nihil habet nisi 
tantum usumfructum,”’—‘“The fermor 
or lessee has nothing but only the 
usufruct.” Burrill L. D. [cit Bracton 
LOM AOL ao hells 

7. Hanlon-Gregory Galvanizing 
Co. v. Vogelstein, 179 App. Div. 43, 
45, 166 NYS 229. 

8. A maxim meaning “The opera- 
tion of law is firmer and more power- 
ful than the will of man.’ Bouvier 
L. D. [cit Coke Litt. p 102]. 

9. Century D. 

{a] “Firmly believes.”—Thompson 
v. White, 4 Sere. & R. (Pa.) 135, 137; 
ares v. Eccles, 1 Browne (Pa.) 

58. 

{b] “Verily is as strong a word 
as firmly.”” Thompson v. White, 4 
mere. & R. CPa.) 135,137. 


10. First: 

Act of hostility see War [40 Cyc 
305]. 

Amendment see Constitutional Law 


§ 8. f 

Blow see Assault and Battery §§ 31, 
234; Homicide [21 Cyc 791, 807]. 

‘Carrier see Carriers §§ 837-941. 

Conviction see Criminal Law §§ 359- 
490. 

-Count see Indictments and Informa- 
tions [22 Cyc 3876]; Pleading [31 
Cyc 116]. 

-Cousin see Cousin 15 C. J. p 1186. 

Degree see Criminal Law § 31; and 
particular criminal titles. 

Edition see Copyright and Literary 
Property § 139. 

Execution see Executions §§ 12, 165. 

Husband or wife see Bigamy §§ 1-12. 

Indorser see Bills and Notes § 557 
et seq. 

Inventor see Patents [30 Cyc 873]. 

Meeting see Bankruptcy § 179. 


Mortgage see Mortgages [27 Cye 
916]. 

Mortgage bond see Mortgages [27 
C¥G . 9161; 

Name see Elections § 167; Names [29 
Cye 265]. 


Offense see Criminal Law § 3150 et 
seq. 

Pleading see Pleading [31 Cyc 92]. 

Publication see Copyright and Liter- 
ary Property §§ 171, 210, 224. 

Reading see Statutes [36 Cyc 949]. 

‘Shot see Homicide [21 Cyc 723, 808, 
806]. 

Suit or action see Abatement and 
Revival § 38 et seq. 

Use see Trade-Marks, Trade-Names, 


and Unfair Competition [38 Cyc 

688, 694]. 

11. Century D. 

12. Trimble v. Ford, 5 Dana (Ky.) 
517, 519. See generally Pensions [30 
Cye 1366]. 

13. Lowell v. Strahan, 145 Mass. 
1, 8, 12 NE 401, 1 AmSR 422. 

{a] “Room? distinguished.—Low- 
ell v. Strahan, 145 Mass. 1, 8, 12 NE 
401, 1 AmSR 422. 

14. Lowell v. Strahan, 145 Mass. 
1, 8, 12 NE .401, 1 AmSR 422. See 
Whipple v. Gorsuch, 82 Ark. 252, 257, 
oe ay 735, 10 LRANS 11338, 12 Ann 

as 2 


15. Gardner v. Collins, 2 Pet. (U. 
S.) 58798, SC eeted 34s” Brain. vi 
Adams, 59 Fed. 243, 247 [quot 2 


Blackstone Comm. p 220]. 

16. John v. State, 1 Head (Tenn.) 
49, 51. See also Courts § 216; Crimi- 
nal Law § 795. 

17. Randall v. Stevens, 2 H. & B. 
641, 649, 75 ECL 641, 118 Reprint 907. 

18. Leigh v. Leigh, 15 Ves. Jr. 92, 
99, 33 Reprint 690. 

19. Lewis v. Waters, 6 East 336, 


Wood v. New York Bd. of Edu- 
59 Mise. 605, 112 NYS 578, 


21. Philadelphia Casualty Co. v. 
Cannon, etc., Millinery Co., 133 Ky. 
745, 118 SW 1004, 1006. 

22. Cole v. May, 185 Ky. 135, 214 
SW 885, 887. 

23. Pfrommer v. Taylor, 27 Del. 
113, 86 A 212, 213 

24. Winchel v. Goodyear, 126 Wis. 
271, 279, 105 NW 824. See also Proxi- 
mate Cause [32 Cyc 745]. 

25) (‘Goates “vi Regi, £19007 “A.C; 
217, 223; Wheatley v. Silkstone, etc., 
Coal Co. 29° Ch DAT) 718; 

26. Marks v. Kidney, 105 Misc. 
228, 230, 172 NYS 698. 

27. Loraine v. Cartwright, 15 F. 
Casi Nor 8500330 Wwash. CAGES L: 


20. 
cation, 
581 


28. Time-Saver Co. v. Stamford 
Trust Co., 176 Fed. 358, 361, 99 CCA 
632. 

29. Ardery v. Dunn, 181 Ind. 225, 


104 NE 299; Parrott v. Wolcott, 75 
Nebr. 530, 106 NW 607, 608; Matter 
of Burt, 5 B. & C. 668,-670, 11 BCL 
630, 108 Reprint 249. 

80. Murphy v. Ludowici Gas, etc., 
Co:, 96 Kan 321, 324, 150 P 581. 

81. Den v. Robinson, 5 N. J. In 
689, 709, 710; Wilcox v. Heywood, 12 
PEO G6 198) 


32. See Proximate Cause [32 Cyc 
746]. 
33. State v. Alcorn, 78 Tex. 387, 


396, 14 SW 663. 


34. Ashdown vy. Curtis, 8 Jur. N. 


S. 611, 6.12, 

35. Com. vy. Camac, 1 Serg. & R. 
(Pa.) 87, 89. 

36. Grosvenor v. Magill, 37 Ill. 
239, 241. 


37. Dubber v. Trollope, Ambl. 453, 
27 Reprint 300. 

38. Low v. Swartwout, 171 App. 
Div. 725, 727, 157 NYS 1067. P 

Thompson v. Grand Gulf R., 
Co., 4 Miss. 240, 247, 34 AmD 
81; Redman v. Philadelphia, etec., R. 
Co; 330 NieJd.. Eq. 165, 166; 

40. Doe v. Perratt, 5 B. & C. 48, 
58, 11 ECL 363, 108 Reprint 19. 

41. Heffner v. Krinn,’98 Oh. St. 1, 
11, 120 NE 221. 

42. Blower v. Morret, 2 Ves. 420, 
421, 28 Reprint 268. 

43. State v. Bishop, 41 Mo. 16, 21. 

44, Beckley v. Alling, 91 Conn. 
362, 2990 A ( 1034% 110367 

45. Crocker v. Barteau, 212 Mo. 
359, 110 SW 1062, 1066. 

46. Peo. v. Kane, 288 Ill. 235, 123 
NE 265, 266; Rex v. Tansley, (Alta.) 
[1917] 3 WestWkly 70, 72 [dism app 
28 CanCrCas 280, 38 DomLR 339, 
[1917] 2 WestWkly 1025]; Architects 
ane v. Gariepy, 50 Que. Super. 134, 

47. Bouvier L. D. [quot Millaudon 
v. Martin, 6 Rob. (La.) 534, 538]. 

48. Kempe v. Batt, 5 T. L. R. 27. 

49. State v. Baker, 28 Ida. 1727, 
AUsKey ee Sie alll) ere 

50. Driver v. Frank, 8 Taunt. 468, 
480, 4 ECL 233, 129 Reprint 465. 


51. Stormont D. [quot Freeman v. 
tae Register, 173 “Fed. 419, 
"52. Seaward v. Drew, 67 L. J. Q. 
B. 322, 325. 

53. Kern v. Wilson, 73 Iowa 490, 


493, 85 NW 594. See also Louden v. 
Vinton, 108 Mich. 313, 66 NW 222; 
Taylor v. Commercial Bank, 4 U. C. 
CAR 44a 

54. Kurtz v. Payne Inv. Co., 156 
Iowa 376, 185 NW 1075, 1078. 

{a] “Earnest money” synonomous, 
—Kurtz v. Payne Inv. Co., 156 Iowa 
376, 185 NW 1075, 1078. 

55. Everett v. Carr, 59 Me. 325, 
830; Perrine ov: ;Perrine, 6 IN. Ji La. 
133, 137, 10°*AmD 392; In re Hardy, 
17 'Chi D. 298) 802: 

56. Hapgood v. Brown, 102 Mass. 
451, 452; Schroeder v. Gemeinder, 10 
Nev. 355, 361; Holloway v. Schmidt, 
33 Misc. 747, 67 NYS 169; Stetler v. 
North Branch Transit Co., 258 Pa. 
299, 301,°2015 A 980. 

57. Holloway v. Schmidt, 33 Misc. 
747, 67 NYS 169. 
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‘‘first proof,’’ >’ ‘‘first publication,’’ 5° ‘first pub- 
lished,’’ ®° ‘‘first put into good repair,’’ * ‘‘first 
quality,’’ °? ‘‘first refusal,’’ ® ‘‘first regular ses- 
sion,’’ ®* ‘‘first rent reserved by. the 
lease,’’ © ‘‘first right to a further lease,’’ ® ‘‘first 
selectman,’’°” ‘first son,’’®* ‘‘first steamer,’’ 6° 
Shirst * story,’ 2: IitSfirst’* taker,??74i4 ¢fdirst ut ten 
years,’’ 7? ‘‘first to be taken out of proceeds of 
sale of realty,’’™? ‘‘first trial,’’7* ‘‘first trial of 
the case,’’™ ‘‘first tried,’’ 76 “frst use,’’ 77 ‘“firgt 
voyage, 78 “‘first year. 7.79 

FIRST-BORN. Eldest.8° 

FIRST-CLASS. A term relative in its meaning ;81 
first rate; of the best quality.%? 

Phrases: ‘‘First-class book,’’ §* ‘‘ first-class fire 
protection,’’ ®* ‘‘first-class’ funeral,’’ ®° ‘‘first-class 
fraud and of the first water,’’ °° ‘‘ first-class interest- 
bearing real estate mortgage securities,’’ 87 ‘‘first- 
class interest-paying securities,’’ 8° ‘‘first-class in- 


former | 


FIRST—FISCUS 


FIRST-RATE.  First-class.°* 

FISCAL. As a noun. An exchequer or state 
treasurer ;®° a procurator fiscal;9° a treasurer.®’ 

As an adjective.°® Financial, pertaining to 
finance ;°® of or pertaining to the treasury or public 
finances.+ 

In Spanish law, sometimes used as in English to 
denote that which pertains to the fiseo or public 
treasury;2 more commonly, however, it means a 
public attorney.? 

Phrases: ‘‘Fiscal affairs,’’* ‘‘fiscal agent,’’® 
‘‘fiseal concerns,’’® ‘‘fiseal court,’’? ‘‘fiscal du- 
ties,’’ ® ‘fiscal officer,’’° ‘‘fiseal quarter,’’ 1° ‘‘fis- 
Calanveante ess 

FISCO. In Spanish law, the public treasury ;'* 
the department of the government which collects 
and pays and receives money.?* It is regarded in 
law as a person and has been given the status of a 
minor, in seeking restitution of rights. 


vestments,’’ 8° ‘‘first-class 
station,’’®! ‘‘first-class 
title aes 


58. Webster D. [quot Louisville 
Public Warehouse Co. v. Collector of 
Customs, 49 Fed. 561, 568, 1 CCA 371]. 

59. Francis v. Feldman, [1914] 2 
Ch. 728, 732; Grossman v. Canada 
Cyele1Co;,.5 Ont, G.956, 57. 

60. Routledge v. Low, L. R. 3 H. 
L. 108, 116; Thomas v. Turner, 33 Ch. 
D. 292, 297; Boucicault v. Chatterton, 
5 Ch. D. 267, 280; Cocks v. Purday, 
5 C. B. 860, 882, 57 ECL 860, 136 Re- 
print 1118. 

61. Neale v. Ratcliff, 15 Q. B. 916, 
920, 69 ECL 916, 117 Reprint 704. 

62. Amoskeag Mfg. Co. v. Spear, 
4 N. Y. Super. 599, 606. 

63. Savage v. Salem Mills Co., 48 
Or. 1, 85 P 69, 78, 10 AnnCas 1065; 
‘Manchester Ship Canal Co. v. Man- 
chester Racecourse Co., [1900] 2 Ch. 
852; 364: [aff [1901] 2 Ch. 37, 46]. 

64. Mansur v. Aroostook County, 
:83 Me. 514,516, 22 A 358. 

65. Horlbeck v. St. Philip’s Parish 
Protestant Episcopal Church, 34 5S. 
Ci Eg.!-123% 

66. Hill v. Prior,(N. H.) 106 A 641. 

67. Beckley v. Alling, 91 Conn, 
362, 99 A 1084, 1035. 

68. Parker v. Tootal, 11 H. L. Cas. 
148, 156, 11 Reprint 1286. 

69. Johnson vy. Chambers, 12 Ind. 
102, 103; 

' 70. Lowell v. Strahan, 145 Mass. 
1, 8, 12 NE 401, 1 AmSR 422. 

Wl peArcher -v. Jacobs, 126° lowa 
467, 101 NW 195, 197. 

72. Great Falls Water Power, etc., 
Co, v. Boston, etc., Cons. Copper, etc., 
Min.4C@o:, 33 Mont.) 10;.13) 81 Po392; 
Washburn v. Washburn Water-works 
120 Wis. 575, 583, 98 NW 


73. Hutchinson v. Fuller, 75 Ga. 


74. " Chesapeake, CLC. rts PCOMmn VE 
Parker, 116 Va. 368, 82 SE 183, 187. 

75. Anderson vy. O’Donnell, 29 S. 
C. 355, 359, 7 SE 523, 13 AmSR 728, 
1 LRA 6382. 

76. Scott v. Clinton, etc., R. Co., 
21°F, Cas. No. 125527, 6 Biss. 529) 536; 
Warner v. Pennsylvania R. Co., 29 
EF. Cas. No. 17,186, 13 Blatchf. 231. 

77. Heer Engine Co. v. Papan, 
(Ark.) 218 SW 202, 203. 

7g. Pirie v. Steele,.8 C. & P. 200, 
202, 34 ECL 689. 

79. U. S. v. Shinn, 14 Fed. 447, 
452, 8 Sawy. 403; Virginia City Gas 
Co. v. Virginia City, 3 Nev. 289, 320. 

go. See Eldest 19 C. J. p 1256. 

81. Cleveland v. Martin, 218 Ill. 
73, 75 NE 772, 778, 3 LRANS 629. 

82. Webster Int. D. 

83. Cleveland v. Martin, 218 Ill. 
73, 75 NE 772, 778, 3 LRANS 629. 

84. Meridian Waterworks Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, 


road, °° 
theater,’’ 97 


‘“ first-class 
‘first-class 


85 Miss. 515, 519, 37 S 


85. Mackovsky v. Manhattan R. 
Co., 11 NYSt 649, 650 (per McAdam, 


Meridian, 


Carty? 

86. Meas v. Johnson, 185 Pa. 17, 
39 A 562. 

87. In re Mendel, 164 Wis. 136, 


159 NW 806, 809. 

88. Woodruff v. Ward, 35 N. J. Eq. 
467, 470. 

89. Sparks Mfg: Co. v. Newton, 57 
N. J. Eq. 367, 412, 41 A 385 

so. Craighead Vv. State, 55°. Tex. 
Cr. 386, 388, 117 SW 128, 129. 

91. Hood v. North astern RiiCo;; 
L. R. 8 Eq. 666. 

92. Candler v. Georgia Theater 
148 Ga. 188, 96 SH 226, 228. 

93. Vought v. Williams, 46 Hun 
(N. Y.) 638, 642. 

{a] “Marketable.” — Vought v. 
Williams, 120 N. Y. 253, 24 NE 195, 
17 AmSR 634, 635, 8 LRA. 591. 

94. Webster Int. Ee Seo also First- 
class ante this pa 

[a] “First-rate eDallding plot of 
freehold ground.”—Dykes v. Blake, 
4 Bing. N. Cas. 463, 476, 33 ECL 806, 
132 Reprint 866. « 

95. Webster Int. D. 

96. Webster Int. D. 

97. Webster Int. D. [quot Eagan 
v. Board of Education, 115 NYS 167, 
168 (the comptroller of a city, who 
is the sole treasurer of the board of 
education, is the only fiscal officer 
of the board)]. 

98. Fiscal management of: 
Counties see Counties § 277 et seq. 
Municipal corporation see Municipal 

Corporations [28 Cyc 15383] 
State see States [386 Cyc 882]. 
Town see Towns [38 Cyc 642]. 
United States see United States [39 

Cyc 748]. 

See also Finance 25 C. J.; Financial 

25) (Cid. 

99. Webster Int. D.~[quot Eagan 
v. Whois of Education, 115 NYS 167, 
168]. 
tL. Bnelish) LD. 

“Financial” synonymous see Finan- 
elali251C. 0. 

2. Escriche Diccionario, 

3. Escriche Diccionario. See At- 
torney and Client 6 C. J. p 556; Dis- 
trict and Prosecuting Attorneys 18 
Cede pil2e4s 

4 Martin v. Tyler, 4 N. D. 278, 
60 NW 392, 25 LRA 838 [quot State 
v. Lewis, 18 N. D. 125, 119 NW 1087, 


1040]. 
[a] “Fiscal concerns,” “fiscal af- 
fairs,” and “affairs” and “govern- 


ment” may be used interchangeably. 
Martin v. Tyler, 4 N. D. 278, 290, 60 
NW 392, 25 LRA 838. 


FISCUS. In Roman law, the emperor’s private 
treasury, as opposed to that of the state.t 


b. ulate v. Dubuclet, 27 La. Ann. 


6. Martin v. Tyler, 4 N. D. 278, 
290, 60 NW 3892, 25 LRA 838. 

7. Stone v. Winn, 165 Ky. 9, 30, 
176 SW _ 933; Mitchell v. Henry 
County, 124 Ky. 833, 100 SW 220, 221. 

8. , Folger iv. U.iS., 13 Ct.Cl. 86), $3. 

9. Dorain v. Walters, 132 Ky. 54, 
116 SW 313, 314. 


10. Opinion of Judges, 5 Nebr. 
566, 570. 
11. Moose v. State, 49 Ark. 499, 


502, 5 SW 885; Leavenworth Nat. 
Bank vy. Reilly, 97 Kan. 817, 825, 156 
P 747; State v. Cornell, 54 Nebr. 647, 
651, 75 NW 25; Turkey Knob Coal 
Co. v. Hallanan, (W. Va.) 99 SE 849. 

12. Escriche Diccionario. See also 
Molina’ v.4,U.uS4 6) Ct. ‘Cle 2695 .2ilor 
ae Molina v. U. S., 6 Ct. Cl. 269, 

14 Partidas VI tit XIX ley X; 
Escriche Diccionario. 

{a] Thus (1) it has been allowed 
to appeal from adverse judgments, 
even after the time fixed by law. 
Pantidas’ Til, tit oc xe, ley. xl | (2) 
The fisco has an applied lien or 
mortgage upon all the property of 
those who owe it, contract with it, 
or serve it, as well as upon the prop- 
erty of their sureties. Partidas V 
tit XIII leyes XXIII, XXV; Escriche 
Diccionario. (3) As a creditor, fisco 
is generally preferred to all others 
except prior recorded ones, and even 
to them as regards property acquired 
after its claim. Escriche Diccionario. 
(4) As a vendor the fisco retains a 
preferred lien on the subject matter, 
although it may have sold and de- 
livered after another. Partidas V 
tit V ley L (providing, however, that, 
if the same article is sold to differ- 
ent persons, the preference obtains 
against the possessor, although he 
may not be the earlier purchaser). 
(5) When the fisco is one of a group 
of creditors it may take jurisdiction 
until its own claim is paid, after- 
ward returning the cause to the 
proper tribunal. Salgado pt I, Labyr. 
Ga VEE. (4). (6) Execution by the 
fisco may be assailed unly by cred- 
itors whose claims are secured by 
public instruments. Recopilacion tit 
TX ley,.vpp id, 165) 18) 9/922 C7) "Phe 
fisco is regarded as perpetually sol- 
vent and is never required to give 
bond. PEscriche Diccionario. 

18 Facitus Annals lib VI ec II. 
See Fisco ante this page. 

{a] In German law the term ap- 
pears to have a meaning similar to 
that in Spanish law. See Brown v. 
UW. Ss 5 Ct: Clo otitis oss Seeraiso 
Fisco ante this page. S 
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FISH 


By Henry H. Sxyuzs 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 594] 
ANALYSIS 


I. MEANING OF TERMS [(§§ 1-7] p 594 
A. Fish; Fishing [§ 1] p 594 
B. Fishery [§§ 2-4] p 595 
1. Definition and Nature [§ 2] p 595 
2. Kinds of Fisheries [§§ 3-4] p 595 
a. Several Fishery [§ 3] p 595 
b. Common or Free Fishery [§ 4] p 596 
C. Fishing Banks [§ 5] p 596 
D. Fishing Place [§ 6] p 596 
K. Fishing Implement; Fishway [§ 7] p 596 
II. PROPERTY IN FISH IN GENERAL [(§ 8] p 596 
Ill. RIGHT OF FISHING [44 9-41] p 598 
_A. In Private Waters [§§ 9-16] p 598 
1. By Owner [§§ 9-12] p 598 
a. In General [§ 9] p 598 
b. Small Lakes and Ponds [§ 10] p 599 
c. Loss or Restriction of Right [§ 11] p 599 
d. Manner of Exercising Right [§ 12] p 599 
2. By Another than Owner of Soil [§§ 13-16] p 600 
a. By Grant [§ 13] p 600 
b. By Prescription |{§ 14] p 601 
ce. By Custom [§ 15] p 601 
d. By Public [§ 16] p 601 
B. In Public Waters [§§ 17-35] p 602 
1. In General [§ 17] p 602 
2. In Great Ponds and Lakes [§ 18] p 603 
3. Extent of Right [§§ 19-20] p 604 
a. In General [§ 19] p 604 
b. Territorial Extent [§ 20] p 605 
4. Private Rights [§§ 21-22] p 605 
a. By Grant [§ 21] p 605 
b. By Prescription [§ 22] p 607 
5. Rights as to Oysters, Clams, and Other Shellfish [§§ 23-29| p 68 
a. In General [§ 23] p 608 
b. Right to Plant and Cultivate Oysters in General, [§ 24] p 609 
c. By Statute [§§ 25-29] p 609 
(1) In General [§ 25] p 609 
(2) Nature and Extent of Privilege [§ 26] p 612 
(3) Nonresidents [§ 27] p 613 
(4) Performance of Conditions; Priorities [§ 28] p 613 
(5) Proceedings before and Action of Officials [§ 29] p 613 
. Whale Fisheries [§ 30] p 614 
. Town Fisheries [§ 31] p 614 
. Interstate Fisheries [§ 32] p 615 
. International Fisheries [§§ 33-34] p 616 
a. In General [§ 33] p 616 
b. Seal and Other Fur Fisheries [§ 34] p 616 
10. Indians’ Rights of Fishery [§ 35] p 618 
C. Civil Liability and Remedies for Invasion of Rights [§§ 36-41] p 618 
1. Trespass [§§ 36-39] p 618 
a. In General [§ 36] p 618 
b. For Injury to Oysters, Clams, Ete. [§ 37] p 619 
ce. Measure of Damages [§ 38] p 620 
d. Pleading, Evidence, and Trial [§ 39] p 621 
2. Injunction [§ 40] p 621 
3. Other Remedies [§ 41] p 622 
IV. PROTECTION AND REGULATION [(§§ 42-71] p 623 
A. Power to Protect and Regulate in General [§ 42] p 623 
B. Constitutional Limitations [§ 43] p 625 
C. Specific Regulations and Offenses [§§ 44-53] p 626 
1. In General [§ 44] p 626 
2. Possession and Sale in Close Season [§§ 45-47] p 627 


For later cases, developments ‘and changes in the law see cumulative Annotations, same title, page and note number 
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a. In General [§ 45] p 627 


FISH 


b. Fish Caught during Open Season [§ 46] p 627 
ce. Fish Caught without State [§ 47] p 628 


Pollution of Streams [§ 50] p 631 


OID OUR 99 


D. Licenses [§ 54] p 633 


Method of Taking Fish [§ 48] p 628 
Prohibiting Obstruction of Fish [§ 49] p 630 


Exportation of Dead Fish [§ 51] p 631 
Trespass on Private Lands and Fisheries [§ 52] p 631 3 
. Offenses as to Oysters, Clams, and Other Shellfish [§ 53]sp 632 


E. Fish Wardens and Other Officers [§ 55] p 635 


F. Penalties [§§ 56-63] p 636 
. In General [§ 56] p 636 


Defenses [§ 58] p 637 
Pleading {§ 60] p 638 


Evidence [§ 61] p 638 
Trial and Judgment [§ 62] p 638 


Go I OUR 99 bo 


G. Bearehes and Seizures {[§ 64] p 639 
H. Criminal Prosecutions |§§ 65-71] p 641 
1. In General [§ 65] p 641 


Evidence [§ 68] p 643 
Trial [§ 69] p 644 
Punishment [§ 70] p 645 
Appeal {§ 71] p 645 


USO CaS |S 


Disposition of Proceeds [§ 63] p 639 


. Who May Recover or Enforce [§ 57] p 637 


Remedies for Enforcement [§ 59] p 637 


Indictment, Information, or Complaint [§ 66] p 641 
. Issues, Proof, and Variance [§ 67] p 643 


CROSS REFERENCES 


Animals see Animals 3 C.J. p 1. 
Condemnation of property for fish-culture and fish- 
ways see Eminent Domain § 71. 
Constitutionality of statute: 
Authorizing confiscation of boats, 
tackle used in violation of law 
tional Law § 1036. 
Regulating or prohibiting exportation or 
tion of fish see Commerce § 74. 


or fishing 
Constitu- 


nets, 
see 


importa- 


Fish as subject of larceny see Larceny [25 Cyc 17]. 

Fishing bounties see Bounties § 41. 

Fishing on Sunday see Sunday [37 Cyc 552]. 

Fish laws as violating privileges and immunities -see 
Constitutional Law § 835. 

Game see Game [19 Cyc 986]. 

Municipal regulations as tosale of fish see Municipal 
Corporations [28 Cyc 734]. 


Shares of seamen in earnings of fishing vessels see 


Seamen [35 Cyc 1241 et seq]. 


I. MEANING OF TERMS 


[§ 1] A. Fish; Fishing. ‘‘Fish,’’ in its broad- 
est sense, is a designation of almost any exclusively 
aquatic animal, vertebrate, or invertebrate.t The 


term ‘‘fish’’ has been held to be included in the term , 


‘“animal,’’ 2 and generically speaking, on account of 
their migratory character and want of a fixed hab- 
itat, fish are classified as animals fere nature.’ The 
term ‘‘fish’’ includes in itself oysters, clams, and 


other shell fish,t and has also been held to be in- 
cluded in the term ‘‘game.’’5 The term ‘‘agricul- 
tural products’’ does not include fish.® 

A ‘‘game fish’’ is any fish the capture of which 
requires skill and affords sport.? 

Fishing. To be employed in taking fish as by 
angling or drawing a net;® a pursuit consisting, not 
of a single but of many acts, according to the na- 


1. Webster New Int. D. 
“According to. the views generally 
adopted at present, all those verte- 


. brate animals are referred to the 


class of fishes, which, living in 
water, breathe air dissolved in water 
by means of gills or branchiz; whose 
heart consists of a single ventricle 
and single atrium; whose limbs, if 
present, are modified into fins, sup- 
plemented by unpaired median fins; 
and whose. skin is either naked, or 
covered with scales or osseous plates 
or bucklers.” Gunther Study of 
Fishes [quot Molina v. Rafferty, 37 
Philippine 545, 551]. 


[a] “River fish” include eels. 
Woodhouse vy. Etheridge, L. R. 6 
Con Pm Oy 


2. See Animals § 1. 

3. U.S.—Gratz v. McKee, 258 Fed. 
380, 169 CECA 351;°Hx p. Marsh, 57 
Fed. 719; Bartlett v. Budd, 2 F. Cas. 
No. 1,075, 1 Lowell 223 (whale). 

Ark.—Lewis v. State, 110 Ark. 204, 
161 SW 154. 

103 Cal. 476, 
483, 37 P 402, 42 AmSR 129. 

Hawaii.—Hatton v. Piopio, 6 Ha- 

waii 334. 
NE 115, 16 LRA 684. 
Ind.—State v. Lewis, 134 Ind. 250, 


Cal.—Ex p. Maier, 
Ill.— Peo. v. Bridges, 142 Ill. 30, 31 


33 NE 1024, 20 LRA 52; Gentile v. 
State, 29 Ind. 409. 

Me.—Treat v. Parsons, 84 Me. 520, 
24 A 946; Fuller v. Fuller, 84 Me. 
475, 24 A 946. 

Mich.—Beach y. Hayner, 207 Mich. 
93, 1738 NW 487, 5 ALR 1052. 

Miss.—Ex p: Fritz, 86 Miss. 210, 
38 S 722, 109 AmSR 700. 

Mo.—State v. Blount, 85 Mo. 5643. 

N. Y.—In re Delaware River, 131 
App. Div. 403, 115 NYS 745; Brinck- 
erhoff v. Starkins, 11 Barb. 248. 

Oh.—State v. Shaw, 67 Oh. St. 157, 
65 NE 875, 60 LRA 481; State v. 
Thomas, 11 OhS&CP 753, 8 OhNP 
653. 

Or.—Monroe v. Withycombe, 84 Or. 
328, 165 P 227; State v. Nielsen, 51 
Or. 588, 95.P 720, 1381 AmSR. 765, 16 
AnnCas 1118. 

Tenn.—Peters v. State, 96 Tenn. 
682, 836°>SW 399, 33 LRA 114. 

Vt.—State v. Haskell, 84 Vt. 429, 
79 A 852, 34 LRANS 286; State v. 
Theriault, 70 Vt. 617, 41 A 1080, 67 
AmSR 695, 438 LRA 290. ; 

[a] Mussels are animals 
nature. Gratz v. McKee, 258 Fed. 
380, 169 CECA 35le 

4 Gratz v. McKee, 258 Fed. 335, 
169 CCA 351; Caswell v. Johnson, 58 
Me. 164; Moulton v. Libbey, 37 Me. 


feree 


'Frederick Gerring, 


472, 59 AmD 57; State v. Savage, 96 
Or. 53, 184) P' 567, 189. P 427; Maldon 
v. Woolvet, 12 A. & BE. 13, 40 BCL 
17, 113 Reprint 714 (oyster spat); 
Caygill v. Thwaite, 49 J. P. 614. 


; [a] Crabs .are fish, and the law 
applicable to fish is applicable to 
crabs. State v. Savage, 96 Or. 53, 


184 P 567, 189 P 427. 
{b] Crayfish are fish within the 
meaning of a statute penalizing the 
unlawful taking of “any fish” in any 
private fishery. Caygill v. Thwaite, 
49 J. P. 614. ; 
5. McDonald v. Southern Express 
Co., 134 Fed. 282; State v. Higgins, 
51 8S. C. 51, 28 SE 15, 38 LRA 561; 
State v. Southern Coal, ete., Co., 71 
ee Va. 470, 76 SE 970, 43 LRANS 
{a] Wild game.—Fish within the 
waters of a state are a species of 
property commonly designated as 
“wild game.’ State v. Southern 
Coal) @.etch,.iCo.; Fis Wrst Wa k47 0,9 26 
SE 970, 43 LRANS 401. 
6. Molina v. Rafferty, 37 Philip- 
pine 545. 

7. Com. v. Penn Forest Brook 
Trout Os p27 Or ea wOOmstos: 

8 Webster D. [quot The 
Jr. 


Ship 
Vv. Res, 27 
Can. S. C. 271, 298]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘i age hl 


§§ 1-3] 


ture of the fishing.® It is not the isolated act alone 
either of surrounding the fish by the net, or of tak- 
ing them out of the water and obtaining manual 
eustody of them;!° it is a continuous process be- 
ginning from the time when the preliminary prep- 
arations are being made for the taking of the fish 
and extending down to the moment when they are 
finally reduced to actual and certain possession. 

[§ 2] B. Fishery—1. Definition and Nature. 
A ‘‘fishery’’ is the right to take fish. at a certain 
place, or in particular waters;12 a right to employ 
within a particular stretch of water lawful means 
for the taking of fish which may be found there;'* a 
place for catching fish or other sea products;1* and 
it is the exclusive right which every owner of land 
on the shore of a river has to use his own property 
for the purpose of drawing a seine, or practicing 
any other device for the catching of fish.® The 
term is also used to designate a place prepared for 
catching fish with nets or hooks,!® and in common 
parlance is applied to a place where a seine or net 
is drawn.” It has also been defined as the act, 
process, or occupation of taking fish or other sea 
products.18 

As a right of property a fishery is real, and not 
personal, property; it is a part of the soil and not an 
entity having an independent existence,!® and so far 
as it is exercised upon another’s land, it is a profit 
a prendre.2° Hence it cannot be claimed by way 
of easement,?1 and a person fishing by claim of com- 


ta] “Taking fish’ as synonymous. 
—Webster D. [quot The Ship Freder- 


FISH 


527]; Hume v. Rogue River Packing 
Co; 51 Or. 237, 83° PRP 391, 92° P1065, 


[26 C.J.] 595 


mon right can be in no sense the owner of a fishery.” 

Distinguished from ‘‘fishing place.’’ 2? Although 
a fishery is in the water, the use of the space 
shore between high and low water marks may 
necessary in the use of the fishery, and may 
included in the term ‘‘fishery,’’ 24 a fishery is to 
distinguished from a fishing place, or the right to - 
use a particular shore or beach as a basis for earry- 
ing on the business; the latter is always vested in 
the shore owner and is entirely distinct from the 
right to fish from the water.?® 

[§ 3] 2. Kinds of Fisheries *°—a. Several Fish- 
ery. A several fishery has been defined as a private . 
exclusive right of fishing in a navigable river or 
arm of the sea; the right of fishing exclusive of 
all others in a particular place; the exclusive right 
of fishing which is derived from the ownership of 
the soil;?° the exclusive right to fish in one’s own 
waters.°° It is a fishery by which the party claim- 
ing it has the right of fishing independently of all 
others, so that no person can have a coextensive 
right with him in the object claimed ;*! but the fact 
that there is a partial and independent right, or a 
limited liberty, in the grantor or another does not 
destroy the severalty of the fishery.22 The words 
“*sole and exclusive fishery’’ are equivalent to ‘‘sev- 
eral fishery.’’°% A several fishery in a tidal river 
the waters of which have permanently receded from 
one channel and flow in another cannot be followed 
from the old to the new channel.*4 As to whether 


; Whale fisheries see infra § 30. 


icky Gerrine Jr iv. Regi, 27 °Gan. S.C. 
271, 288, 298]. 

9. The Ship Frederick Gerring, Jr. 
Veiner ac Canin Ss Cx 2x 

10. The Ship Frederick Gerring, 
Urevin Reg, -27) CaniS. Co 271. 

11. The Ship Frederick Gerring, 
Urav. Reg. "27 Can. Si Co 271, 

“The act of lifting the dories bod- 
ily, with the fish on board them, 
seems to me aS much a part of the 
operation of fishing as those things 
which are admittedly ‘fishing,’ e. e., 
dropping the hooks overboard or 
pulling the lines in to see if any- 
thing has been caught, are.’ Rex 
v. Chlopek Fish Co., 17 B GC, 50, 54, 
1 DomLR 96, 19.CanCrCas 277, 48 
CanLJ 158, 19 WestLR 837. 

12. Webster New Int. D.; Hart v. 
Hill, 1 Whart. (Pa.) 124. 

[a] Statutory definition.—“ ‘Fish- 
ery’ means and includes the area, 
locality, place, station in or on 
which a pound, seine, net, weir or 
other fishing appliance is used, set, 
placed or located and the area, tract 
or stretch of water in or from which 
fish may be taken by the said pound, 
seine, net, weir or other fishing ap- 
pliance used in connection there- 
with.” Fisheries Act (1914) c 8 § 2 
{quot Christian v. Christian, 50 N. S. 


231, 235, 29 DomLR 102, 26 CanCr 
Cas .260]. 
{b] Fishing milldam.—%In Eng- 


land a “fishing milldam”’ is a fishery 
within the meaning of the Salmon 
Fishery Act (1861) 24 & 25 Vict. c 
109 § 20 which requires that all ob- 
structions within fisheries shall be 
removed at certain seasons.  Hodg- 
Son. v.7little, 14°C, BN: S. 111, 108 
ECL 109, 143 Reprint 387. 

[c] Oyster and shell fisheries are 
within the term ‘fisheries.’”’ Moulton 
iv. Libbey, 37 Me. 472, 59 AmD 
5 


13. Hume v. Rogue River Packing 
Co., 51 Or. 237, 83 P 391, 92 P 1065, 
96 P 865, 131 AmSR 732, 31 LRANS 
396. 

14, Webster D. [quot U. S. -v. 
Miyata, 4 Alaska 436, 438]. 

15. Percy Summer Club v. Astle, 
145 Fed. 53 [aff 163 Fed. 1, 90 CCA 


96 P 865, 181 AmSR 732, 31 LRANS 
396; Shrunk v. Schuylkill Nav. Co., 
14 Serg. & R. (Pa.) 71. 


16. Black LL. D.; Bouvier 
[cit U. S. v. Miyata, 4 Alaska 436, 
438]. 

17a Bouvier le Daapeit = Us-S- kv. 
Miyata, 4 Alaska 436]; Hart v. Hill, 
1 Whart. (Pa.) 124. 

1eP tiwebster' VDA vicit Us US. rev. 
Miyata, 4 Alaska 436, 4387]. 


“Fishing” see supra § 1. 

19. Hume v. Rogue River Pack- 
ine Co, 5! Or237,° 83 BP) 39192." 
1065, 96: P 865, 181 AmSR 732, 31 
LRANS 396. 

20. Hume v. Rogue River Packing 
GooMblOr 22376 Sook. 3ot, I22P elds, 
96 P 865, 131 AmSR 732, 31 LRANS 
396. But compare Duchaine v. Mat- 
tamajaw Salmon Club, 58 Can. S. C. 
222, 47 DomLR 625 [rev 27 Que. K. B. 
196]. 

Profits & prendre generally see 
Easements §§ 10-12. 

21. Albright v. Cortright, 64 N. J. 
L. 330, 45 A 634, 81 AmSR 504, 48 
LRA 616; Cobb v. Davenport, 33 N. J. 
L. 223, 97 AmD 718; Hume v. Rogue 
River Packing Co., 51 Or. 237, 83 P 
391, 92 P 1065, 96 P 865, 131 AmSR 
732, 31 LRANS 396; Peers v. Lucy, 
4 Mod. 362, 87 Reprint 444; Wick- 
ham v. Hawker, 7 M. & W. 63, 151 
Reprint 679. 

Right to fish in unnavigable stream 
as profit A prendre and not easement 
generally see Hasements § 10. ; 

22. Hume v. Rogue River Packing 
Col, 51) Ord 237983) P 3915-92 Peles, 
96 P 865, 131 AmSR 732, 31 LRANS 
396. 

23. “Fishing place” defined 
infra § 6. 

24, Tinicum Fishing Co. v. Car- 
61 "Par 21, 100 Amb '597;' Hart 
Vo Hill, abeawhart. (Pa) ,124- 

25. Hume v. Rogue River Packing 
Come 1BOr 237.980) © 1801, 920 Pe t065, 
96 P 865, 181 AmSR 732, 31 LRANS 


see 


396. 
26. Cross references: ‘ 
International fisheries see infra 
§§ 338, 34. 


Interstate fisheries see infra § 32. 
Town fisheries see infra § 31. 


Te De4 


27. Ree. v. ‘Robertson 96? “Can. 
Sa iCeb2s 
28. Hanbury v. Jenkins, [1901] 2 


Ch. 401; Holford v. Bailey, 13 Q. B. 
426, 66 ECL 426, 116 Reprint 1325; 


Malcomson v. O’Dea, 10 H. L. Cas. 
eee LPS Reprint -'1155.4. 125 sR 
[a] Evidence.—On a claim for a 


several fishery, evidence that rights 
of fishing exist in certain portions 
of the waters to which the claim 
extends inconsistent with the exist- 
ence of a several fishery in those 
portions is admissible on the ques- 
tion whether a several fishery exists 
in other portions; but proof of the 
existence of such inconsistent rights 
does not necessarily negative the ex- 
istence of a several fishery else- 
where. Hanbury v. Jenkins, [1901] 
2 Ch. 401. 

29. KFreary v. Cooke, 14 Mass. 488; 
Cobb v. Davenport, 32 N. J. L. 369; 
Brookhaven v. Strong, 60 N. Y. 


56. 

80... Hardin “v. Jordan; 140° U.S. 
371, 11 SCt 808, 35 L. ed. 428. 

31. Preble v. Brown, 47 Me. 284; 
Moulton v. Libbey, 37 Me. 472, 59 
AmD 57; Hanbury v. Jenkins, [1901] 
2 Ch. 401; Seymour v. Courtenay, 5 
Burr. 2814, 98 Reprint 478;. Malcom- 
son v. O’Dea, 10 H. L. Cas. 5938, 11 
Reprint 1155, 12 ERC 169. 

S26 14 Vilalsbury — Lh, “ne. ip e5itd 
par 1276; Ecroyd v. Coulthard, [1897] 
2 Ch. 554 [app dism [1898] 2 Ch. 
358]; Richardson vy. Orford Corpora- 
tion, 1 Anstr. 231, 145 Reprint 857; 
Seymour v. Courtenay, 5 Burr. 2814, 
98 Reprint 478; Rogers v. Allen, 1 
Campb. 309. 

fa] Thus a grant of fishery with 
the exception of oysters and a reser- 
vation of a right to take fish for 
the grantor’s own table constitutes a 
several fishery, no other person hav- 
ing a coextensive right with the 
grantee. Seymour v. Courtenay, 5 
Burr. 2814, 98 Reprint 478. 

93, Holford: v. Bailey, 13 Q. _B: 
426, 66 ECL 426, 116 Reprint 1325 
{rev on other grounds 8 Q. B. 1000, 
55 ECL 1000, 115 Reprint 1150]. 

34. Carlisle v. Graham, Ll. R. 
Exch. 361: 


596 [26C.J.] 


the ownership of the soil under the water is essen- 
tial to a several fishery there is a di iversity of opin- 
ion, some authorities holding that it is *® and others 
It has been held, however, that 
until the contrary appears a several fishery is pre- 
The use of the 


that it is not.’ 


sumed to comprehend the soil.*7 
word ‘‘several’’ or ‘‘ 


persons.*° 


is presumptively free.*? 


[§ 8] 


35. Melvin v. Whiting, 7 Pick. 
(Mass.) 79; Brookhaven vy. Strong, 
60 N. Y. 56; Skinner v. Hettrick, 73 
N. C. 53; Collins v. Benbury, 27 N. C. 
118, 42 AmD 155; Smith v. Kemp, 2 
Salk. 637, 91 Reprint 537. 

36. N. J.—Cobb v. Davenport, 32 
N. J. L. 369. See also Arnold v. 
Mundy, 16 ON. ko GY 1510" AmD= 356: 

Or.—Hume v. Rogue River Pack- 
INE CON Dla OR eLaySos Sol. 22) PP 
1065, 96 P 865, 131 AmSR 732, 31 
‘LRANS 396. 

Pa.—Carson v. Blazer, 2 Binn. 475, 
4 AmD 4638. 

Eng. — Atty.-Gen. v. Emerson, 
{1891] A. C. 649, 23 ERC 739; Hol- 
ford v: Bailey, 8 Q. B. 1000, 55 HCL 
1000, 115 Reprint 1150; Hanbury v. 
Jenkins, PESO 2.'Ch. 401; Marshall 
Vv. Ulleswater Steam Nav. Co., Ltd., 
3B. & S. 732,113 ECL. 732, 122 Re- 
print 274; Malecomson v. O’Dea, 10 
H. L. Cas. 593, 11 Reprint 1155, 12 
ERC 169. 

N. B.—Steadman v. Robertson, 18 
N. B. 580. 

“The right of a several fishery... 
is founded on, and annexed to, the 
soil, and is by reason of, and in 
concomitance with, the ownership 
of the soil.” Arnold v. Mundy, 6 
N. J. L. 1, 25, 10 AmD 356. 

37. Atty.-Gen. v. Emerson, [1891] 
ACL 649, 123) ORC, 73950 Holfords Vv: 
Bailey, 13 Q. B. 426, 66 ECL 426, 116 
Reprint 1325 [rev ’g Q. B. 1000, 55 
ECL 1000, 115 Reprint 1150]; Han- 
bury v. Jenkins, [1901] 2 Ch. 401; 
Hindson v. Ashby, [1896] 2 Ch. 1; 
Marshall v. Ulleswater Steam Nav. 
Co., Ltd., 3 B. & S. 732; 118 BCL 7382, 
122 Reprint 274; Partheriche v. Ma- 
son, 2 Chit. 658, 148 ECL 835; Anony- 
mous, Lofft 364, 98 Reprint 696; 
Throckmorton v. Tracy, Plowd. 145, 
75 Reprint 222; Rex v. Old Alres- 
ford, 1 T. R. 358, 99 Reprint 1138. 

[a] As by a grant from the king 
nothing -passes' by implication, the 
soil will not be presumed to be in 
one who holds title to a several fish- 
ery in a navigable river under a 
erant from the king. Somerset v. 
Fogwell, 5 B. & C. 875, 11 ECL 719, 
108 Reprint 325; Marshall v. Ulles- 
water Steam Nav. Co.03) 0) Buesals: 
732, 1183 BCL: 732, 122 Reprint 274. 

38. Hanbury v. Jenkins, [1901] 2 
Ch. 401. 

Albright v. Sussex County 
Lake, ete., Commn., 68 N. J. L. 523, 
53 A 612 [rev on other grounds 71 
IN, a? er 80385157 “Ay 898A7108) Amst 
749, 69 LRA 768, 2 AnnCas_ 48]; 
Carlisle v. Graham, L. R. 4 Exch. 
361; Bennett v. Costar, 8 Taunt. 183, 


separalis piscaria 
essary to create a several fishery.*® 

[§ 4] b. Common or Free Fishery. A common 
fishery is a public or common right to fish in cer- 
tain waters, and is or may be exclusive of the owner- 
ship of the soil;*° it may be a right of fishing in 
another man’s waters in common with certain other 
A free fishery is an exclusive privilege, 
derived from royal or public grant to fish in public 
waters, and is independent of the soil.4+ 
of fishery in navigable rivers and arms of the sea 


Fish, so long as they remain unconfined 
in their natural element and are not taken and 


FISH 


sea.48 


[§ 6] 


’? is not nec- 


D. Fishing Place. 
a fishing place is the place or places where seines 
or nets have been usually thrown into the water to 
the place or places where they have been usually 


[§§ 3-8 


{[§ 5] ©. Fishing Banks. A fabiinig bank is a 
fishing ground of comparatively shoal water in the 


As defined by statute 


taken out, or from the place or places where they 


The right 


may be hereafter, thrown into the water to the place 
or places where they may be taken out;** it applies 
only to shore fisheries.*° 

[§ 7] E. Fishing Implement; Fishway. 
ing implement’’ is a term which has been construed 
to include the use of lines, seines, spears, nets, and 
any of the ordinary and usual modes of catching 
fish in rivers or bays.*® 
trivance to enable fish to pass around a fall or dam 


‘¢Wish- 


A fishway is any con- 


in a stream; a fish ladder.*? 


II. PROPERTY IN FISH IN GENERAL *® 


4 ECL 100, 129 Reprint 353. 

40. Albright v. Sussex County 
Lake, etc., Commn., 68 N. J. L. 523, 
53 A 612 [rev on other grounds 71 
ING: Je; 80d, 5% A 9398, L038” AmSER 
749, 69 LRA 768, 2 AmnnCas 48]; 
Cobb v. Davenport, 32.N. J. L. 369; 
Van Rensselaer v. Radcliff, 10 Wend. 
(N. Y.) 639, 25 AmD 582; Chesterfield 
v. }Harris, [1908] .2).Chih, 397. |.faft 
falgidy As C7 623 15) Smithuev.aikemp, 
2 Salk. 637, 91 Reprint 537; Bennett 
v. Costar, 8 Taunt. 183, 4 ECL 100, 
129 Reprint 83) Reg. v. Robertson, 

5 


6,Can.<S. iC, ; 

41.. Webster New Int. D.; Melvin 
v. Whiting, 7 Pick. (Mass.) 79; 
Freary v. Cooke, 14 Mass. 488 [cit 
2 Blackstone Comm. pp 39, 40]; Ar- 
nold v. Mundy, 6 N. J. L. 1, 10 AmD 
356. See Yard v. Carman, 3 N. J. L. 
493 (where Pennington, J., said: “If 
Mr. Justice Blackstone is correct, a 
free fishery cannot exist in this coun- 
try; the crown being restrained from 
making such grants long before the 
discovery of America. ...If Sir Hd- 
ward Coke’s interpretation is to pre- 
vail, a free fishery is a common 
fishery; that is, common to all the 
citizens of the state’’). 

[a] Free fishery, several fishery, 
and common of fishery (1) distin- 
guished. Freary v. Cooke, 14 Mass. 
488. But see Malcomson vy. O’Dea, 
10 H. L. Cas. 593, 11 Reprint 1155, 
12 ERC 169 (holding that a free fish- 
ery and a several fishery are the 
same thing). (2) The “distinctions 
between common of piscary, free 
fishery, and several fishery seem to 
be quite unsettled in the books; and 
the authorities ... throw embarrass- 
ment in the way of the attempt to 
mark with precision the line of dis- 
crimination between the several 
rights of fishery. ... The more easy 
and intelligible arrangement of the 
subject would seem to be, to divide 
the right of fishing into a right 
common to all, and a right vested 
exclusively in one or a few indi- 
viduals.” 8 Kent Comm. p 410. 

42. Brookhaven v. Strong, 60 N. Y. 
56 {aff 1 Thomps. & C. 415]. 

43. Century D. [quot Parker v. 
Thomson, 21 Or. 5238, 530, 28 P 502]. 

[a] Thus on the Atlantic coast of 
North America the Banks of New- 
foundland are famous fishing 
grounds, and another about twenty 
miles off Cape May; but the term 
‘fishing ground” has never been held 
to include the bank of a tide stream 
or slough. Parker v. Thomson, 21 
Or, 523,.28 P..:502, 

44. Tinicum Fishing Co. v. Car- 


reduced to possession, are not the subject of private 
property, but are public property;*® and not even 


ter, 61 Pa. 21, 100 -AmD 597. 
{a] In a will devising a “fishing 
place’? the term was construed to 


mean merely an easement in the 
river, or the right to use so much of 
the shore as was necessary for the 
purpose of the fishery, but not to 
pass any right in the soil on the 
bank of the river. Hart v. Hill, 1 
Whart. (Pa.) 124. = 

[b] “Fishery” distinguished.— 
Hume v. Rogue River Packing Co., 
SLVOR28, OS bp OO Ls Oe a. 10657,96) © 
865, 131 AmSR 732, 31 LRANS 396. 
See supra § 2. 


45. Bennett v. Boggs, 3 F. Cas. 
No. 1,319, Baldw. 60. 
[a] “Fishery, pool, or fishing 


place.’—Bennett v. Boggs, 3 F. Cas. 
No. 1,319, Baldw. 60. 

46. Locke v. Motley, 2 Gray 
(Mass.) 265 [quot Com. v. Adams, 
160 Mass. 310, 311, 35 NE 851]. 

47. Webster New Int. D. 

[a] In Pennsylvania under the 
act of May 29, 1901 (P. L. p 302 § 13) 
“fishway,” within the contemplation 
of the act, means that, where there 
is an obstruction in the stream 
which prevents the fish from going 
up or down the stream, an artificial 
means is afforded to the fish to pass 
the obstruction. Com. v. Pierce, 17 
Pa. Dist. 146, 

48. Property in: 

Oysters, ete. see infra § 28. 
Seals see infra § 34. 
Whales see infra § 30. 

49. U. S—Gratz v. McKee, 258 
Fed. 335, 169 :CCA 351. 

Cal.—Ex p. Maier, 103 Cal. 476, 37 
P 402, 42 AmSR 129. 

Hawaii.—Murphy v. Hitchcock, 22 
Hawaii 665, AnnCasl1917B 976. 

Ill.—Schulte v. Warren, 218 Ill. 
108, 75 NE 7838, 18 LRANS 745; Par- 
He Vv. Peown LE Ell 538i, 53 Amer 

Ind.—State v. Lewis, 134 Ind. 250, 
33 NE .1024, 20 LRA’ 52; Gentile v. 
State, 29 Ind. 409. 

Me.—Preble v. Brown, 47 Me. 284. 

Mass.—Howes v. Grush, 131 Mass. 


207; Dunham v. Lamphere, 38 Gray 
268; Coolidge v. Williams, 4 Mass. 
40. 


Mich.—Beach v. Hayner, 207 Mich. 
93, 173 NW 487, 5 ALR 1052; Lincoln 
v. Davis, 53 Mich. 375, 19 NW 108, 
51 AmR 116. 

Miss.—Ex p. Fritz, 86 Miss. 210, 38 
S 722, 109 AmSR 700. 

Mo.—State v. Weber, 205 Mo: 386, 
102). :S Wis 955.7, 2:20), AAmMSR 7a by" a0. 
LRANS 1155, 12 AnnCas 382; State 
v. Heger, 194 Mo. 707, 98 SW 252; 
State v. Blount, 85 Mo. 543. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Se 


i SS Pe a 


agin ames 


the owner of the soil over which a stream frequented 
by fish flows owns the fish therein,®° although he 
may have the exclusive right of fishing in the stream 
While they are in 
a state of freedom fish are the property of the 
sovereign power, in Great Britain, of the king;52 
and in the United States, of the state, in whose 
waters they may be, not as a proprietor, but in its 
sovereign capacity, as the representative and for 
the benefit of all its people in common,>? and the 
ownership thereof cannot be claimed by any par- 


where it flows over his land.®t 


ticular individual.54 


Qualified property in individual. 
however, may acquire a qualified property in fish 
by so confining them within his immediate power 
as to prevent their escape and the use of their 


natural liberty,®> as where they 


N. J.—State v. Price, 71 N. J. L. 
249, 58 A 1015. 

N. Y¥.—In re Delaware River, 131 
App. Div. 403, 115 NYS 745; Peo. v. 
Doxtater, 75 Hun 472, 27 NYS 481 
[aff 147 N. Y. 723 mem, 42 NE 724 
mem]; Sutter v. Van Derveer, 47 
Hun 366 [aff 122 N. Y. 652 mem, 25 
NE_ 907]; Brinckerhoff v. Starkins, 
11 Barb. 248. 

Oh.—State v. Shaw, 67 Oh. St. 157, 
65 NE 875, 60 LRA 481. 

vt.—State v. Theriault, 70 Vt#617, 
41 A 1030, 67 AmMSR 695, 438 LRA 290. 

Wash.—Griffith v. Holman, 23 
Wash. 347, 63 P 239, 88 AmSR 821, 
54 LRA 178. 

{a] Fresh water mussels.—Gratz 
v. McKee, 258 Fed. 335, 169 CCA 351. 

[b] Trout are not a class of ani- 
mals which can become the absolute 
property of anybody while in an 
open uninclosed stream. Com. v. Fol- 
lett, 164 Mass. 477, 41 NE 676. 

[ec] The sale of fishing rights in 
a stream does not vest the purchaser 
with the absolute ownership of the 
fish before they are caught. Payne 
v., Dexter, 211 Mass. 1, 97 NE 77. 

[ad] Owner of bed of stream is 
not the owner of the fis in the 
stream. Gratz v. McKee, 258 Fed. 
335, 169 ‘CCA $351: 

{e] Different kinds of shell fish 
distinguished.—Shell fish which in 
their natural state are like swim- 
ming fish are classified as “fere 
nature,’ and their ownership vested 
jn the state in its sovereign capac- 
ity; but oysters and clams which are 
planted where they do not naturally 
grow and the location of which is 
marked by posts or otherwise are 
subjects of private ownership. Gratz 
v. McKee, 258 Fed. 335, 169 CCA 351. 

50. Parker v. Peo., 111 Ill. 581, 53 
AmR 643; Rockefeller v. Lamora, 85 
App. Div. 254, 83 NYS 289; State v. 
Haskell, 84 Vt. 429, 79 A 852, 34 
LRANS 286. 

fa] Such owner’s right of prop- 
erty in the fish attaches only to those 
which he reduces to his actual pos- 
session, he having no right to kill, 
materially injure, or obstruct the 
free passage of those he does not 


take. State v. Haskell, 84 Vt. 429, 79 
A 852, 34 LRANS 286. 

51. See infra § 9. 

52. Peo. v. Truckee Lumber Co., 


116 Cal. 397, 48 P 374, 58 AmSR 183, 


39 LRA 581; State v. Ashman, 123 
Tenn. 654, 185 SW 325. 

53. U. S.—Gratz v. McKee, 258 
Fed. 335, 169 CCA 351; The Abby 


Dodge v. U. S., 228 U. S. 166, 32 SCt 
310, 56 L. ed. 390; McCready v. Vir- 
sinia, 94 U. S. 391, 24 L. ed, 248; 
Gratz v. McKee, 258 Fed, 335, 169 
COATZ5L: 

Ala.—Yolande Coal, etc, Co. Vv. 
Pierce, 12 Ala. cs ia: 68 S 563, 193 
Ala. 687, 69 S 1021. 

Ark.—Lewis v. State, 110 Ark. 204, 
161 Sw 154; State v. Mallory, 73 Ark. 
236, 83 SW 955, 67 LRA 773, 3 Ann 
Cas 852. 
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private lakes or ponds,®* or taken with nets or 
other means so that they cannot escape.57 
mere fact that a person owns land surrounding 
water in which there are fish gives him no prop- 
erty in the fish, unless the water is so inclosed as 
to be absolutely within his control, and the free 
passage of fish to and from it is entirely and right- 
fully obstructed.2* While such a qualified property 
exists in them, the fish are as much under the pro- 
tection of the law as if they were the absolute and 
indefeasible property of the owner, and an action 


But the 


will le against any one who unlawfully takes or 


An individual, 


are confined in | them.°° 
Cal.—Ex p. Maier, 103 Cal. 476, 483, 
387 P 402, 42 AmSR 129. 
Tll.—Schulte v. Warren, 218 fll. 
108, 75 NE 783, 13 LRANS 745. 


Me.—State v. Peabody, 103 Me. 
327.60) A273. 
Md.—Windsor v. State, 103 Md. 


611, 64 A 288, 12 LRANS 869. 
Mass.—Dunham v. Lamphere, 3 
v. Collison, 


Gray 268. 
85 Mich. 
105, 48 NW 292. 


Mich.—Peo. 

N: J.—State v. Price, 71 N. J. L. 
249, 58 A 1015. 

N. Y.—Peo. v. Bootman, 180 N. Y. 
1, 72 NE 505, 2 AnnCas 226 [aff 95 
App. Div. 469, 88 NYS 887]. 

Or.—State v. Blanchard, 96 Or. 79, 
189 P 421; State v. Savage, 96 Or. 53, 
184) P 567, (189 “RP “4275” Monroe \v. 
Withycombe, 84 Or. 328, 165 PB 227; 
Portland Fish Co. v. Benson, 56 Or. 
147, 108 P 122; State v. Hume, 52 Or. 
1, °95 P3808, 

Tenn.—State v. Ashman, 123 Tenn. 
654, 135 SW 325. 

Tex.—Raymond y. Kibbe, 
Civ. A. 209, 95 SW 727. 

vt.—State v. Haskell, 84 Vt. 429, 
79 A 852, 34 LRANS 286. 

54. Gratz v. McKee, 258 Fed. 335, 
169 CCA 351. And see cases supra 
note 53. 

55. Ill—Schulte v. Warren, 218 
Ill. 108, 75 NE 783, 13 LRANS 745; 
Peo. v. Bridges, 142 Ill. 30, 31 NE 
115, 16 LRA 684. 

Ind.—State v. Lewis, 134 Ind. 250, 
83 NE 1024, 20 LRA 52; Gentile v. 
State, 29 Ind. 409. 

Me.—State v. Snowman, 94 Me. 99, 
46 A 815, 50 LRA 544, 80 AmSR 380; 
Treat v. Parsons, 84 Me. 520, 24 A 
946; Preble v. Brown, 47 Me. 284. 

Md.—wWindsor v. State, 103 Ma. 
611, 64 A 288, 12 LRANS 869; Sol- 
lers v. Sollers, 77 Md. 148, 26 A 188, 
39 AmSR 404, 20 LRA 94; Phipps v. 
State, 22 Md. 380, 85 AmD 654. 

Mass.—Com. v. Follett, 164 Mass. 
477, 41 NE 676. 

Mich.—Peo. v. Collison, 85 Mich. 
105, 48 NW 292. 

58 Minn. 
210, 


Minn.—State v. Rodman, 
Miss:—Ex ‘p. Fritz, 
59 N. H. 


43 Tex. 


393, 59 NW 1098. 
86 Miss. 
388 S 722, 109 AmSR 700. 

N. H.—State v. Roberts, 
484, 

N. Y.—Peo. v.. Doxtater, 75 Hun 
472, 27 NYS 481 [aff 147 N. Y. 723 
mem, 42 NE 724 mem]; Fleet v. 
Hegeman, 14 Wend. 42. 

Oh.—State v. Thomas, 11 OhS&CP 
753, 8 OhNP 653. 

Tenn.—Peters v. State, 96 Tenn. 
682, 36 SW 399, 33 LRA 114. 

Eng.—Young v. Hichens, 6 Q. B. 
606, 51 ECL 606, 115 Reprint 228. 

{a] Fish artificially propagated 
or maintained.—Under a statute giv- 
ing property in fish artificially propa- 
gated or maintained the absolute 
ownership created by the statute 
exists only where and so long as he 
who propagates or cultivates the fish 
keeps them within a territory over 


destroys them.°? 
ing confined, and are found at large in their proper 
element, they again become publie property and sub- 
ject to appropriation by the first person who takes 
One who eatches fish in violation of law 


If, however, fish escape after be- 


which he has absolute control. Com. 
v. Follett, 164 Mass. 477, 41 NE 676 
(construing Pub. St. [1882] ¢ 91 
§ 26); Com. v. Perley, 130 Mass. 469. 

[b] Constructing a fence across a 
public tidewater cove and thus pre- 
venting fish from escaping does not 
create property in such fish. Sollers 
v. Sollers, 77 Md. 148, 26 A 188, 39 
AmSR 404. 

56. Murphy  v. Hitchcock, 22 
Hawaii 665, AnnCas1917B 976; Fleet 
v. Hegeman, 14 Wend. (N. Y.) 42; 
Maney v. State, 6 Lea (Tenn.) 218; 
Fin, ete., Club v. Thomas, (Tex. Civ. 
A.) 138 SW 150. 

{a] “When one captures fish in 
the public waters and confines them 
in a private pond, disconnected from 
the public waters, he acquires an ab- 
solute property in them, subject to 
be divested only by their~ escape.’’ 
Murphy v. Hitchcock, 22 Hawaii 665, 
668, AnnCas1917B 976. 

57. Peo. v.-Doxtater; 75 Hun 472, 
27 NYS 481 [aff 147 N. Y. 723 mem, 
42 NE 724 mem]; Buster v. New- 
kirk, 20 Johns. (N. Y.) 75; Pier- 
Son, Va, Post..03:| CalieiCND sYe) Ese 
AmD 264; State v. Thomas, 11 Oh 
S&CP 753, 8 OhNP 653; Young v. 
Hichens, 6 Q. B. 606, 51 ECL 606, 115 
Reprint 228; Doyle v. Bartlett, 5 
Newfoundl. 445; Clift v. Kane, 5 
Newfoundl. 327. And see cases supra 
note 55. 

[a] Fish taken at'sea become the 
property of the party capturing 
them, aS soon as they are taken. Rex 
v. Mallison, 20 Cox C, C. 204. 

Property in seals see infra § 34. 

58. State v.-Roberts, 59 N. H. 484. 

59. Murphy Wo Hitchcock, 22 
Hawaii 665, AnnCas1917B 976; Fleet 
v. Hegeman, 14 Wend. (N. yy ees 
State v. Thomas, 11 OhS&CP 153, 8 
OhNP 653. i 

Remedies for invasion of fishing 
rights generally see infra §§ 36-41. 

60. Ill.—Peo. v. Bridges, 142 Ill. 
30, 81 NE 115, 16 LRA 684. 

Md.—Sollers v. Sollers, 77 Md. 148, 
26 A 188, 39 AmSR 404, 20 LRA 94, 


N. H.—State v. Roberts, 59 N. HL 
484, 

N. Y.—Maullett v. Bradley, 24 Misc, 
695, 538 NYS 781; Fleet v. Hegeman, 
14 Wend. 42. 


Oh.—State v. Thomas, 11 OhS&CP 
753, 8 OhNP 653. 

Tenn.—Peters v. State, 96 Tenn, 
682, 36 SW 399, 33 LRA 114. 

{a] Illustration.— Where a sea 
lion escaped from its captor’s con- 
trol on Long Island Sound, and dis- 
appeared until about two weeks 
afterward, when it was recaptured 
by a fisherman in the ocean, over 
seventy miles from the Sound, its 
original captor lost his right to it, 
since it had regained its liberty 
without animus revertendi, although 
it may not have reached its native 
place, or one suited to its existence. 
Mullett v. Bradley, 24 Misc. 695, 53 
NYS 781. 

{b] Placing fish in public waters 
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[$§ 8-9 


has no ownership in or right to possession of the | in taking fish, and regulating conflicting rights with 
respect to the catch, if valid, will be recognized by 


fish.®1 


Usages or customs prevailing among those engaged 


[§ 9] A. In Private Waters—l. By Owner— | 
a. In General. As a general rule the right of fish-' 
ing in waters on land owned by a private individual 
is exclusively in such owner,** unless such right has 
been lost or restricted ;°* and where such ownership 
is established, the right may attach to an arm of 
the sea, where the tide ebbs and flows;®° and in 
accordance with the general rule the owners of land 
on the banks of a nonnavigable stream ordinarily 
have the exclusive right of fishing opposite their 
respective lands to the middle of the stream, and if 
the lands on both sides of the stream belong to the 


the courts.®2 
III. RIGHT OF FISHING 


same person, he has the same exclusive right of 


loses the property therein. Sollers 
v. Sollers, 77 Md. 148, 26 A 188, 39 
AmSR 404, 20 LRA 94. 

[c], Royal fish.—iIn. England 
whale and sturgeon, denominated 
“royal fish,’? were the property of the 
king when thrown ashore or caught 
near the _ coast. Case of Mines, 
Plowd. 310, 75 Reprint 472, 17 ERC 
393; Warren v. Mathews, 6 Mod. 73, 
87 Reprint 831, 1 Salk. 357, 91 Re- 
Print. S12 ee, 

61. Suttori v. Peckham, (Cal. A.) 
LONE 960. 

62. Swift v. Gifford, 23 F. Cas. 
No. 13,696, 2 Lowell 110; Fennings v. 
eerie: 1 Taunt. 241, 127 Reprint 
25. 

Customs or usages as’ to whales 
taken see infra § 30. 

Customs and usages generally see 
Customs and Usages 17 C. J. p 444, 

63. Ala.—Yolande Coal, etc. Co. 
Ve. Pierce; 12 “Ala. A. 7431, 6808S 1563; 
193 Ala. 687, 69 S 1021. 

Ark.—State v. Mallory, 73 Ark. 236, 
83 SW 955, 67 LRA 773. 

Ida.—Sherwood v. Stephens, 13 Ida. 
399, 400, 90 P 845 [quot Cyc]. 

Ill.—Schulte v. Warren, 218 Il. 
108, 75 NE 783, 18 LRANS 745 [rev 
2207) DIA. 207. 

La.—Burns v. Crescent Gun, 
Club, 116 La. 1038, 41 S 249. 

Me.—In re Opinion of Justices, 118 
Me. 503, 106 A 865. 

Mich.—Lincoln v. Davis, 53 Mich. 
3G0,, 19) NW 03) bl Amik 116: 

N. ¥Y.—Brookhaven v. Strong, 60 N. 
Y. 56 [aff 1 Thomps. & C. 415]. 

Pa.—Com. v. Foster, 36 Pa. Super. 


etc., 


433 [aff 16 Pa. Dist. 571]. 

Tenn.—State v. West Tennessee 
land Co.,. 127 Tenn. 5%5, 158 SW 
746, AnnCas1914B 1043. 

Tex.—Fin, ete., Club v. Thomas, 
(Civ. Az), 138) SW. 150. 

Vt.—State v. Haskell, 84 Vt. 429, 


79 A 852, 34 LRANS 286; Payne v. 
Sheets, 75 Vt. 235, 55 A 656. 

Eng.—Ewart v. Graham, 7 H. L. 
Cas. 331, 11 Reprint, 132. 


Ont.—Beatty v. Davis, 20 Ont. 378; 
Long Point Co. v. Anderson, 19 Ont. 
487. 

fa] Rights of fishing under in- 
closure allotments in accordance 
with an English statute directing the 
allotment of certain common and 
waste land see Devonshire v. O’Con- 
nor, 24 Q. B. D. 468; Ecroyd v. Coult. 
hard, [1898] 2 Ch. 358; Ewart v. Gra- 
ham, 7 H. L. Cas. 331, 11 Reprint 132. 

64. See infra § 11. 

65. Clement v. Watson, 63 Fla. 
109, 58 S 25, AnnCas1914A 72 (small 
nonnavigable cove); Brookhaven v. 
Strong, 60 N. Y. 56 [aff 1 Thomps & 
Cx 415]; Hill v. Bishop, 17 NYS 297. 

fa] Mlustration.—- The owner of 
land abutting on a pond which is di- 
rectly connected with Lake Ontario 
so that its waters ebb and flow has 


the exclusive right of fishery be- 
tween high and low water mark. 
Bik Veo BishoprI NMS: 297% 

66. U. S.—Holyoke Water Power 
Co. v. Lyman, 15 Wall. 500, 21 L. ed. 
133. 

Colo.—Hartman v. Tresise, 36 Colo. 
146, 84 P 685, 4 LRANS 872. 
Conn.—Adams v. Pease, 
481; Chalker v. Dickinson, 

382, 6 AmD 250. 


2 Conn. 
1 Conn. 


Ga.—Thompson v. Tennyson, 148 
Ga. 701, 98 SE 353. 

Ill.— Beckman vy. Kreamer, 43 IIl. 
447, 92 AmD 146. 

Me.—Matthews.v. Treat, 75 Me. 
594; Lunt v. Hunter, 16 Me. 9. 

Mad.—-Browne v. Kennedy, 5 Harr. 


& J. 195, 9 AmD 503. 

Mass.—Cole v. Eastham, 133 Mass. 
65; Com. v. Vincent, 108 Mass. 441; 
McFarlin v. Essex Co., 10 Cush. 304; 
Com. v. Chapin, 5 Pick. 199, 16 AmD 
386; Waters v. Lilly, 4 Pick. 145, 16 
AmD 3338. \ 

Mich.—Lincoln v. Davis, 53 Mich. 
375, 19 NW 1038, 51 AmR 116. 

N. H.—Beach v. Morgan, 67 N. H. 
529, 41 A 349, 68 AmSR 692; State 
v. Roberts, 59 N. H. 256, 47 AmR 199. 

N. J.—Albright v. Cortright, 64 N. 
J. L. 330, 45 A 634, 81 AmSR 504, 48 
LRA 616; Cobb v. Davenport, 32 N. J. 
THva GOR SSEN Gd. dues AMD WLS. 

N. Y.—Rockefellér v. Lamora, 85 
App. Div. 254, 88 NYS 289; Hill v. 
Bishop, 17 NYS 297; Canal Comrs. v. 
Peo., 5 Wend. 428; Gould vy. James, 6 
Cow. 369; Hooker v. Cummings, 20 
Jonni e908 11 SAM Dy 249%" "Reo “Ve 
Platt, 17 Johns. 195, 8 AmD 382. 

N. ¢C.—State v. Glen, 52 N. C. 321; 
Ingram v. Threadgill, 14 N. C. 59. 

Pa.—Baylor v. Decker, 133 Pa. 168, 
19 A 351. 

vt.—State v. Theriault, 70 Vt. 617, 
41 A 1030, 67 AmSR 695, 48 LRA 290; 
New England Trout, etc. Club_v. 
Mather, 68 Vt. 338, 35 A 328, 33 LRA 
569. 

Wash.—Griffith v. Holman, 23 
Wash. 347, 63 P 2389, 83 AmSR 821, 
54 LRA 178. 

Eng.—Pearce v. Scotcher, 9 Q. B. 
[1891] 2 


D. 162; Smith v. Andrews, 
Ch. 678; Carlisle v. Graham, L. R. 
4 Exch. 361; Carter v. Murcot, 4 


Burr. 2162, 98 Reprint 127, 12 ERC 
166; Royal Fishery of the Banne, 
Davys 55, 80 Reprint 540; Murphy v. 
Ryan, 2. Ir’) C.8h. 43" 

Can.—Matter of Provincial Fish- 
eries, 26 Can. S. C. 444; Venning v. 
Steadman, 9 Can. S. C. 206; Reg. v. 
Robertson, 6 Can. S. C. 52. 

N. B.—Phair v. Venning, 22 N. B. 
362; Steadman y. Robertson, 18 N. 
B. 580; Robertson v. Steadman, 16 
INGE B 76222 . 

Que.—Tetrault v. 19. Que. 

fish- 


Super. 257. 
ery is a right belonging to the pro- 


Lewis, 


{a} In nonnavigable rivers 


fishing in the whole stream, so far as his lands 
extend along it.°° Although a person is entitled to 
fish in a river, that right does not entitle him to 
fish in waters which are on anothev’s land because 
of overflows, or which are not a part of the natural 
channel of the river.*7 

Clearing out a fishing place, whether in navigable 
or nonnavigable waters, has been held not to give 
an exclusive right of fishing,®* although there is 
authority to the contrary.® 

Change in stream. 
its course the right of fishery belongs to the owner 


If a stream entirely changes 


prietors of the land on the respec- 
tive sides thereof, and generally 
exists ad filum medium aque. Gould 
v. James, 6 Cow. (N. Y.) 369. 

{b] Nontidal stream.—In England 


an owner of land bordering on 


streams not affected by the flow and- 


reflow of the tides, whether in fact 
navigable or not, has the exclusive 
right of fishing in front of his land 
tovt middle of the stream. Bris- 
tow v. Cormican, 3 App. Cas. 641; 
Reece v. Miller, 8 Q. B. D. 626; Har- 
greaves v. Diddams, L. R. 10 Q. B. 
582; Carter v. Murcot, 4 Burr. 2162, 
98 Reprint 127, 12 ERC 166; Child v. 
Greenhill, Cro. Car. 553, 79 Reprint 
1077; Johnston v. Bloomfield, Ir. R. 
8 Cs. 288. 

[c] Under statute declaratory of 
common law.—AsS between those 
claiming a public right of fishery 
and a private right of fishery, the 
doctrine of the common law that the 
owner of lands which border on a 
navigable river above the ebb and 
flow of the tide, as an incident of 
such ownership, owns the bed of the 
stream, and the exclusive right of 
fishery, therein to the middle thereof, 
and if he owns the land bordering 
on both sides, he has the exclusive 
right of fishing in the entire stream 
to the extent that it flows through 
his lands, applies under a_ statute 
providing that the common law of 
England shall be the rule of deci- 
sion, and shall be considered as of 
full force until repealed by legisla- 
tive authority. Hartman v. Tresise, 
36 Colo. 146, 84 P 685, 4 LRANS 872 
(Gen. St. [1883] § 197). 

{d] A tenant at will is entitled to 
be treated as a riparian owner, so 
far as regards the right of fishing. 
Phair v. Venning, 22 N. B. 362: 

fe] A patent for land lying on a 
nonnavigable stream passes to the 


patentee the exclusive right of fish-: 


ery, unless the bed, of the stream 
or the right of fishery is reserved to 
the public. Peo. v. Platt, 17 Johns. 
(N.; Y.) 195, 8 AmD 382; Robertson 
v. Steadman, 16 N. B. 621. 

{f{] The right to fish in a brook 
is limited at common law to the 
riparian owner. Beach v. Morgan, 67 
N. H. 529, 41 A 349, 68 AmSR 692. 

67. Knudson v. Hull, 46 Utah 114, 
148 P 1070. 

68. Freary v. Cooke, 14 Mass. 488; 
Westfall v. Van Anker, 12 Johns. (N. 
Y.) 425; Collins v. Benbury, 27 N. C. 
118, 42 AmD 155; Hume v.. Rogue 
River Packing ‘Co.,. 51 sOr. 7237, 33 
P 391, 92 P 1065, 96 P 865, 131 AmSR 
732, 31 LRANS 396. 

69. Munson v. Baldwin, 7 Conn. 
168; Pitkin v. Olmstead, 1 Root 
(Conn.) 217 (both cases holding that 
one who clears and occupies a fish- 
ing place in the bed of a navigable 


river acquires an exclusive right to- 


See ee es ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 9-12] 


over whose lands the new channel runs;?° but where 
the change is gradual and by accretion, the rights 
of fishery of riparian owners on opposite sides of 
the stream remain the same, that is to the center of 
the new channel ;" and if the channel was originally 
within the lands of one owner, but gradually and 
imperceptibly encroaches upon another owner’s land, 
the former’s exclusive right of fishery remains the 
same, even in the waters covering the latter’s land.72 

[§ 10] b. Small Lakes and Ponds. The right 
of fishing in a small lake or pond inclosed by the 
owner’s land and having no communication through 
which fish are accustomed to pass to other waters 
belongs exclusively to the owner thereof;7? but it 
has been held otherwise as to lakes having outlets 
to other waters through which fish are accustomed 
to pass.7* A person who owns land adjacent to a 
lake or pond which is owned by another is not en- 
titled to take fish in such lake or pond.7* Under 
some statutes a person may establish a private pond 
to propagate fish in waters on premises of his own, 
where food fish do not naturally abound, and may 
grow fish therein and sell the same.” 

Where there are several riparian owners of an 


inland lake or pond, it has been held that each owner: 


may use the surface of the whole lake or pond for 
fishing, so far as he does not interfere with the 
yeasonable use of the waters by other riparian own- 


fish there, so long as he continues his, vate sources, 


FISH 


does not deprive the 


[26 C.J.] 599 


ers;"7 but there is authority to the contrary.78 

[§ 11] ec. Loss or Restriction of Right. An 
owner’s exclusive right of fishery may be lost, or 
at least restricted, where another shows a right of 
fishery, in the waters on the owner’s land, acquired 
im some way recognized by law,’® such as by grant, 8° 
or prescription.’ But, although an exclusive right 
of fishery may be regulated or restricted by the 
state,** it is not divested or extinguished by a legisla- 
tive act condemning the land to the use of another 
for mill purposes,®* unless the words of the grant 
conferring the authority to construct the dam plain- 
ly indicates that such was the intention of the legis- 
lature ;* nor does the owner lose his fishing rights 
by making the water navigable for his own pur- 
poses.85 

[§ 12] d. Manner of Exercising Right. The 
manner in which a riparian owner may exercise his 
exclusive right of fishery is subject to the right of 
the state to regulate and preserve the fish by stat- 
ute for the good of the public in general ;8* and even 
in the absence of statute, the right must be exer- 
cised in such a manner as not to injure other pro- 
prieters above or below on the same _ stream.’? 
He has no right wantonly to injure or destroy the 
fish passing through water over his land;8* nor has 
he the right by means of dams or other artificial ob- 
structions to prevent the passage of fish up and down’ 


fa] Thus the owner of land cov- 


occupancy in the fishing seasons). 


70. Carlisle v. Graham, L. R. 4 
Exch. 361. 
71. Zetland v. Glover Incorpora- 


Gion ys Dake er He iseScl 70" Miller’ v. 
Little, 4 L. R. Ir. 302. 


VWapeenoster. ve VWright,4-C.— PD: 
438. 

73. WHawaii—Terr. v. Hoy Chong, 
21 Hawaii 39. 


Tll.—Beckman v. Kreamer, 43 III. 
447, 92 AmD 146. ; 
Mass.—Com. v. Follett, 164 Mass. 


477, 41 NE 676; Com. v. Tiffany, 119 
Mass. 300. 

Mich.—Peo. v. Conrad, 125 Mich. 1, 
83 NW 1012; Marsh v. Colby, 39 
Mich. 626, 33 AmR 439. 

N. H.—State v. Welch, 66 N. H. 
178, 18 A 21; State v. Roberts, 59 N. 
H. 256, 47 AmD 119. But compare 
inara S— 13. 

N. J.—Albright v. Cortright, 64 N. 
J. L. 330, 45 A 634, 81 AmSR 504, 48 
LRA 616; Cobb v. Davenport, 32 N. 
Aisi Pp KOE 

Oh.—Lembeck v. Nye, 47 Oh. St. 
336, 24 NE 686, 21 AmSR 828, 8 LRA 
578. 

Tenn.—Peters v. State, 96 Tenn. 
682, 36 SW 399, 33 LRA 114. 

Vt.—New England Trout, etc., Club 
v. Mather, 68 Vt. 338, 25 A 323, 33 
LRA 569. , 

Eng.—Bristow v. Cormican, 3 App. 
Cas. 641; Pery v. Thornton, L. R. 
23 Ir. 402; Johnston v. Bloomfield, 8 
Ir. C. L. 68; Lisle v. Brown, 5 Taunt. 
440, 1 BCL 229, 128 Reprint 760. 

Que.—Tetreault v. Lewis, 19 Que. 
Super. 257. 

[a] Private property. — Such 
ponds, whether natural or artificial, 
are regarded as private property and 
the owners thereof may take fish 
therefrom whenever ‘they choose 
without restraint from any legisla- 
tive enactment, since the exercise of 
this right in no way interferes with 
the rights of others. State v. Rob- 
erts, 59 N. H. 256, 47 AmD 119. 

74. Peo. v. Horling, 137 Mich. 406, 
100 NW 691. : J 

[a] Thus where a lake is so situ- 
ated that fish from a river migrate 
to and from it at different periods of 
the year, the fact that it is wholly 


located on defendant’s jand, which he 
posted, and that. he himself stocked 
the lake with fish acquired from pri- 


public of its right to take fish there- 
from. Peo. v. Horling, (Mich.) 100 
NW 691; Marsh v. Colby, 39 Mich. 
626, 33 AmR 489. 

75. Lembeck v. Nye, 47 Oh. St. 
836, 24 NE 686, 21 AmSR 828, 8 LRA 
578; Baylor v. Decker, 133 Pa. St. 
168, 19 A 351. 

76. Sherwood v. Stephens, 13 Ida. 
399, 90 P 345; State v. Dolan, 11 Ida. 
256, 81 P 640 (construing Sess. L. 
[1905]-p 258 -§ 3). 

[a] What not private pond.— 
Where a person constructs ponds or 
lakes on certain streams which are 
the natural spawning grounds for 
trout and other fish, and the area 
of the ponds so constructed does not 
exceed five acres, and also constructs 
a dam near the mouth of one of the 
streams and a lumber trap to pre- 
vent the fish raised in such ponds 
from getting into the river, which 
is the natural outlet of such streams, 
such ponds are not private ponds 
within the meaning of such a'statute. 
State v. Dolan, 11 Ida. 256, 81 P 640. 

77. Beach v. Hayner, 207 Mich. 938, 
173 NW 487, 5 ALR 1052. 

7g. Tetrault v. Lewis, 19 Que. 
Super. 257 (where land granted to a 
number of proprietors extends into 
and includes the bed of a pond, the 
fishing rights of the whole pond do 
not belong ‘to all in common, but. the 
rights of each are limited to the 
water covering the portion of the bed 
to which each is entitled by his 


deed). 

oo Lee v. Mallard, 116 Ga. 18, 42 
SE 372; Beach v. Morgan, 67 N. H. 
529, 41 A 349, 61 AmSR 692. | 

[al The owner of water in a 
stream or pond not navigable, or of 
all the privileges therein, has the ex- 
clusive right of fishing in the same, 
although the land lying under the 
water belongs to another. Lee v. 
Mallard, 116 Ga. 18, 42 SE 372. 

80. See infra § 13. 

81. See infra § 14. 

g2. See infra § 42. 

83. Holyoke Water Power Co. v. 
Lyman, 15 Wall. (U. S.) 500, 21 L. 
ed. 133. 

84, Holyoke Water Power Co. v 
Lyman, 15 Wall. 500, 21 L 
ed. 133. 

85. Clement v. Watson, 63 Fla. 
109, 58 S 25, AnnCas1914A 72, 


(U. S.) 


256, 


ered by a nonnavigable cove affected 
by the tide is entitled to make a por- 
tion navigable without losing his 
fishing rights. Clement v. Watson, 
63 Fla. 109, 58 S 25, AnnCas1914A 


72. 
. Ark.—Lewis v. State, 110. Ark. 
204, 161 SW 154, 

Fla.—Bannon vy. Logan, 66 Fla. 329, 

ee arte os ba 522. 
a.—Sherwood v. Stephens, 13 Ida. 
S99 SOMES 5. P np 

Md.—Windsor v. State, 103 Md. 
611, 64 A 288, 12 LRANS 869. 

Mass.—Com. v. Hssex County, 13 
Gray 239; McFarlin v. Essex Co., 10 
Cush. 304; Com. v. Alger, 7 Cush. 
53; Vinton v. Welsh, 9 Pick. 87; Com. 
v. Chapin, 5 Pick. 199, 16 AmD 386. 

N. H.—State v. Roberts, 59 N. H. 
47 AmR 199. 

[a] A person having title to the 
soil under a lake has no right to fish 
in the waters thereof even over the 
portion of the land thereunder to 
which he has title, and with the con- 
sent of adjacent owners, where the 
fishing violates a statute designed 
to protect the fish in the state. Ban- 
non v. Logan, 66 Fla. 329, 63 S 454, 
LRA1916E 522. 

Protection and regulation generally 
see infra §§ 42-70. 

87. U. S—Holyoke Water Power 
ras v. Lyman, 15 Wall. 500, 21 L. ed. 

Mass.—Com. v. Chapin, 5 Pick. 199, 
16 AmD 386. 

N. H.—State v. Roberts, 59 N. H. 
256, 47 AmR 199. 

Vt.—State v. Theriault, 70 Vt. 617, 
41 A 1030, 67 AmMSR 695, 43 LRA 290. 

Wash.—Griffith ov. Holman, 23 
Wash. 347, 63 P 239, 883 AmSR 821, 
54 LRA 178. 

Eng.—Weld v. Hornby, 7 East 195, 
103 Reprint 75. 

N. B.—Steadman v. Robertson, 18 
N. B. 580. 

Sic utere tuo ut alienum non ledas 
see [36 Cyc 436]. See also Adjoining 
Landowners § 

88. Peo. v. Truckee Lumber Co., 
116 Cal. 397, 48 P 374,-58 AmSR 183, 
39 LRA 581; Parker v. Peo., 111 Ill. 
581, 538 AmR 648; State v. Haskell, 84 
nan 479 ae CO) | CATR CSD 2) Oats sHUEVAINS 

Statute against pollution of a 
stream see infra § 50. 
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the stream,®® unless such right is granted to him by 
the riparian owners whose rights are affected there- 
by;°° and it is generally held that the right to ob- 
struct the free passage of fish cannot be acquired by 
prescription,®! although there is authority to the 
effect that a right to maintain a fishing weir ob- 


structing the passage of fish in 


stream might, at common law, be acquired by pre- 


seription.°? - 
Use of stream as highway. 


Although a stream 
above the ebb and flow of the tide is not navigable 
in a strict technical sense, yet if it is capable of 
being navigated by boats, rafts, or logs, the exclu- 
sive right of fishery of a riparian owner on its banks 
is subject to the use of the stream as a public high- 
way for purposes of transportation and commercial 


FISH 


By Grant. 


a nonnayigable 


[§§ 12-13" 


navigate such stream must be so exercised as not 
unnecessarily to disturb or interfere with the sub- 
ordinate private right ot fishing.®* 

[§ 13] 2. By Another than Owner of Soil—a. 
The right of fishing in private waters, 
and other rights pertaining thereto, may be acquired 
a grant from the owner of the land over which 
the waters flow,®® the extent of the rights conveyed 


being determined. by the application of the ordinary 


intercourse;°* and on the other hand the right to 


89. U. S.—Holyoke Water Power 


Covey.) yinan,, 1b Wall, 500,.+21, 1; 
ed. 133. 

Ill.—Parker v. Peo., 111 Ill. 581, 
53 AmR 643. 


Mass.—Cole v. Eastham, 133 Mass. 
655. Com. iv. Chapin,; 5 Pick. .199>.16 
AmD 386. 

N. H.—State v. Roberts, 59 N. H. 
256, 47 AmR 199. 

N. C.—State v. Glen, 52 N. C. 321. 
But see Dunn v. Stone, 4 N. C. 241 
(holding that an owner of a fishery 
on the river Neuse, could not bring 
an action against an owner below 
for erecting a dam and obstructing 
the fish). 

Vt.—State v. Haskell, 84 Vt. 429, 
79 A 852, 34 LRANS 286. j 

Eng.—Weld v. Hornby, 7 Hast 195, 
103 Reprint 75; Barker v. Faulkner, 
79 L. T. Rep. N. S. 24. 

N. B.—Steadman v. Robertson, 18 
N. B. 580. 

But see Peo, v. Platt, 17 Johns. (N. 
Y.) 195, 8 AmD 382 (holding that, 
where a patent for land on both sides 
of the river Saranac was granted, 
without any reservations or restric- 
tions in its use, the erection of a 
dam thereon, by the patentee, by 
which salmon were prevented from 
passing up the river from a lake, is 
not indictable as a public nuisance). 

Statute prohibiting obstruction of 
fish see infra § 49. 

90. Rolle v. Whyte, L. R. 3 Q. B. 
286; Leconfield v. Lonsdale, L. R. 5 
CAE WG oil. 

91.) Parker v. Peo.,.111, 111. 581, 53 
AmR 643; Cottrill v. Myrick, 12 Me. 
222; Stoughton v. Baker, 4 Mass. 522, 
3 AmD 236; State v. Roberts, 59 N. 
H. 256, 47 AmR 199. 

92. Rolle v. Whyte, L. R. 3 Q. B. 
286; Leconfield -v. Lonsdale, L. R. 5 


Gwe. '657; 

93. Conn.—Adams v. Pease, 2 
Conn. 481. 

Ill.—Schulte vy. Warren, 218 Ill. 


108, 75 NE 7838, 134 LRANS 745. 

Mass.—Com. v. Chapin, 5 Pick, 199, 
16 AmD 386. 

N. J.—Cobb v. Davenport, 32 N. J. 
ENV6O. 

N. Y.—Canal Comrs. v. Peo., 5 
Wend. 423; Hooker v. Cummings, 20 
Johns. 90, 11 AmD 249. 

N. C.—State v. Glen, 52. N. C. 321. 

Epi es v. Robertson, 6 Can. S. 
Gy 62: 

N. B.—Steadman vy. Robertson, 18 
N. B. 580. 

Ont.—Beatty v. Davis, 20 Ont. 373. 

94. Beatty v. Davis, 20 Ont. 378. 

Liability and remedies for inva- 
sion of rights generally see infra 
§§ 36-41. 

95. Ark.—kKenner v. State, 121 
Ark. 95, 180 SW 492, AnnCasi917D 
657. 

Conn.—Chalker v. Dickinson, 1 
Conn, 382, 6 AmD 250. 

Ga.—Thompson v. Tennyson, 148 
Ga: 701, 98 SE 353. 

Tll—Beckman v. Kreamer, 43 Ill. 


447, 92 AmD 146. 

Me.—Treat v. Parsons, 84 Me. 520, 
24 A 946; Matthews v. Treat, 75 Me. 
594; Wyman v. Oliver, 75 Me. 421; 
Duncan v. Sylvester, 24 Me. 482, 41 
AmD 400. ! 

Mass.—Butrick v. Tilton, 155 Mass. 
461, 29 NE 1088; Waters v. Lilly, 4 
Pick. 145, 16 AmD 333, 

N. J.—Fitzgerald v. Faunce, 46 N. 
J. L. 536; Cobb v. Davenport, 32 N. 
Tel 869.38 Ne Do. Lae 223897 Am DIES. 

N. Y.—Jackson v. Halsted, 5 Cow. 
216; Brink v. Richtmeyer, 14 Johns. 
205. 

N. C.—Read v. Granberry, 30 N. 
(Gi BUOY 

Pa.—Gibbs v. Sweet, 20 Pa. Super. 
275. , 

Eng.—Devonshire v, Pattinson, 20 
Q. B. D. 263; Rolle v. Whyte, L. R. 
3 Q. B. 286; Grove v. Portal, [1902] 1 
Ch. 727; Hanburg v. Jenkins, [1901] 
2 Ch. 401; Fitzgerald v. Firbank, 
[1897] 2 Ch. 96; Smith v. Andrews, 
[1891] 2 Ch. 678; Somerset v. Fog- 
well, 5 B: & C. 875, 11 ECL 719, 108 
Reprint 325; Seymour v. Courtenay, 
5 Burr. 2814, 98 Reprint 478; Hol- 
ford v. Pritchard, 3 Exch. 793, 154 
Reprint 1065; Johnston v. Bloomfield, 
Ir, WR SiC. Tu. 88. 4 

Que.—Duchaine v. Mattamajaw 
Salmon Club, 58 Can. S. C. 222, 47 
DomLR 625. 

[a] Sufficiency of grant. — The 
right of fishing is.not severed from 
the ownership of the fee in the soil 
to the center of a _nonnavigable 
stream by a grant which does not 
either expressly convey the right, or 
necessarily include it, such as by an 
unrestricted grant of all water rights 
and privileges. Thompson v. Tenny- 
son, 148 Ga. 701, 98 SE 353. 

[b] A grant to fish proved by a 
user is only commensurate with such 


user. Hart v. Chalker, 5 Conn, 311. 
[c] A deed to nonresidents, which 
grants only the right to fish on the 


land, and which right is to revert 
if the property is abandoned, does 
not convey any interest in the land 
so as to entitle the nonresidents to 
fish thereon, where:under the law 
such right can exist only as incident 
to the ownership of land. Kenner v. 
State, 121 Ark. 95, 180 SW 492, Ann 
Cas1917D 657. 

[ad] In Quebec (1) a grant of fish- 
ing rights by a riparian owner con- 
fers no title to bed of stream. Du- 
chaine v. Mattamajaw Salmon Club, 
58 Can. S. C. 222,47 DomLR 625. (2) 
Such grant confers a restricted right 
of use or usufruct, but is not a real 
servitude. Duchaine v. Mattamajaw 
Salmon Club, supra. (3) The grant 
may not be in perpetuity. Duchaine 
v. Mattamajaw Salmon Club, supra. 

96. Ark.—Kenner v. State, 121 
Ark. 95, 180 SW 492, AnnCas1917D 
657. 

Mass.—Butrick v. Tilton, 155 Mass. 
461, 29 NE 1088; Lakeman vy. Butler, 
17 Pick. 436, 28 AmD 811. 


rules of construction to the language of the grant.%* 
But a mere right in gross to fish, that is a mere 
personal right not appendant to an estate, can 
neither be assigned nor inherited.%* 

Implied grants. 
banks of a nonnavigable stream carries with it, as 
an incident, the right. of fishing,®® unless such right 


A grant or lease of land on the 


N. J.—Fitzgerald v. Faunce, 46 N. 
J. Ene b36. 

N. Y.—Slingerland v. International 
Contracting Co., 43 App. Div. 215, 60 
NYS 12 [aff 169 N. Y. 60, 61 NE 995, 
56 LRA 494]. 

N. C.—Capehart v. Jones, 30 N. C. 
383; Read v. Granbery, 30 N. C. 109. 
bere pach v. Portal, [1902] 1 Ch. 

Ca]. Tllustrations.—(1) Where the 
description in a deed includes creeks 
and other waters within the limits 
of the grant, but includes no part of 
a certain river, a navigable stream, 
and is followed by the words, “To- 
gether with all and singular . 5 
ponds, pools, waters, watercourses, 
and Streams of water, fishing ... 
within the limits and bounds afore- 
said,’ the grant conveys no ex- 
clusive right of fishery in such river. 
Slingerland v. International Con- 
tracting Co., 43 App. Div. 215, 60 
NYS 12 [aff 169 N. Y. 60, 61 NE 995, 
56 LRA 494]. (2) Where a lessor 
granted for a term of years the ex- 
clusive right of fishing in certain 
portions of a river and taking away 
the fish so caught, and the lessee 
covenanted not to underlet or assign 
the “said premises’ without the les- 
sor’s consent; and the lessee subse- 
quently agreed to grant a license to 
another to fish upon the same water, 
and in like manner as in the lease 
provided, for the unexpired residue 
of the term, but*‘so that not more 
than two rods should be used at any 
time under the license, the grant of 
this license was not a breach of the 
covenant. Grove v. Portal, [1902] 1 
Ch. 727, 

[b] Estate or mere easement.— 
(1) A deed conveying “one-half of 
the privilege of the fishing place at,” 
etc., conveys an easement only in 
the fishing place. Butrick v. Tilton, 
155 Mass. 461, 29 NE 1088. (2) A 
deed conveying “the sole right, privi- 
lege, use and enjoyinent at all times 
for all purposes of fishing whatso- 
ever, and for no other purpose,” of a 
strip of land bordc ing on navigable 
water, conveys an actual estate, and 
net a mere easement. Fitzgerald v. 
Faunce, 46 N. J. L. 536, 596. 

97. Munson v. Baldwin, 7 Conn. 
168; Mallet v. McCord, 127 Ga. 761, 
56 SE 1015 [cit Cyc]; Beach v. Mor- 
gan, 67 N. H. 529, 41 A 849, 68 AmSR 
692; Staffordshire, ete., Canal Nav. 
v. Bradley, [1912] 1 Ch. 91. 

98. U. S.—Smith v. Miller, 22 F. 
Cas. No. 18,080, 5 Mason 191. 

Ga.—Lee v. Mallard, 116 Ga. 18, 
42 SH 372. 

- Hawaii—Murphy v. Hitchcock, 22 
Hawaii 665, 
Cyc]. 

Tll.—Beckman v. Kreamer, 
447, 92 AmD 146. 

Me.—Matthews  v. 


594. 
N. Y.—Canal Comrs. 
Wend. 423. 


43 Ill. 
75 Me. 


v. Peo., 5 


Treat, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 13-16] 


is expressly reserved,®® or unless the terms of the 
grant or the circumstances under which it is. made 
are such as to indicate conclusively that the fishery 
A grant of land under or 
around a nonnavigable pond or lake prima facie 
carries with it by implication the exclusive right 
of fishing in the waters of such pond or lake.? 
also the grant of the water in a nonnavigable river 
or lake without the soil passes the right of fishing 


is not intended to pass. 


in such water. 


Grant of fishery as passing soil. It has been held 
that a grant of a fishery prima facie passes the soil.4 

[§ 14] b. By Prescription.’ The right of fishing 
in nonnavigable waters over or upon the soil of a 
private proprietor may be acquired by an uninter- 
rupted and exclusive occupation and enjoyment, ad- 
verse to the owner of the soil, and continued for 
twenty years, or for the period of time, whatever 
it may be, limited by the statute of limitations for 


FISH 


not sufficient.® 


So | sons.?° 


[§ 15] 


c. 


By Custom. 
another’s fishery being a right of profit in lands 
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an actual and exclusive occupation and enjoyment 
of the fishery, adverse to the riparian proprietor ;7 
the annual temporary use of a fishing privilege is 
A trespasser cannot acquire a pre- 
seriptive right of fishery;® nor can such right be 
claimed in behalf of a large indefinite class of per- 


A right to take fish in 


as distinguished from an easement cannot be claimed 


plies.” 


the right of entry upon land. But there must be 


Eng.—Devonshire v. Pattinson, 20 
Q. B. D. 263; Jones y. Davies, 20 Cox 
Cy C184, 6605) PP. 1439: Hwart ~v. 
rie bee? oe (Tia Cas. 33i, 1a tReprint 

[a] By the Scotch law, if an agri- 
cultural lease is silent as to hunting, 
shooting, fishing, or other similar 
Sports, the right to these enjoyments 
does not pass to the lessee but re- 
mains in the landlord by law with- 
out any express or especial reserva- 
tion. Copland v. Maxwell, L. R. 
Hi. L. Sc.* 103. 

99. Ga.—Lee v. Mallard, 116 Ga. 
18, 42 SE 372. 

Ill—Beckman y. Kreamer, 43 Ill. 
447, 92 AmD 146. 

N. Y.—Canal Comrs. 
Wend. 423. 
pe Ra ae v. Biemiller, 34 Oh. St. 

Eng.—Jones v. Davies, 20 Cox C. 
C. 184; Paget v. Milles, 3 Dougl. 43, 
26 ECL 40, 99 Reprint 529; Wick- 
ham v. Hawker, 7 M. & W. 63, 151 
Reprint 679. 

3 Cee Ree, v. Robertson, 6 Can. S. 

1-52. 

{a] Partial reservation.—A con- 
veyance of land lying on the natural 
bank of an unnavigable stream, on 
which is located a mill standing on 
other land of the grantor, and across 
which is a dam causing a pond, a 
portion of which covers a part of 
the land conveyed, does not pass to 
the grantee any right to fish in such 
pond at any point below the then 
existing high-water mark thereof, 
when by the terms of the convey- 
ance the exception is made in the 
grantor’s favor as to “all water privi- 
leges up to high water mark, and 
all other privileges in going to his 


V.2ePe0s,) “5 


mill.” Lee v. Mallard, 116 Ga. 18, 
42 SE 372. 
1. Thompson vy. Tennyson, 148 Ga. 


701, 98 SE 353; Canal Comrs. v. Peo., 
5 Wend. (N. Y.) 423; Devonshire v. 
Pattinson, 20 Q. B. D. 263. 

[a] A grant of “mill privileges” 
by the owner of the fee in the soil 
under a nonnavigable stream does 
not carry any fishing privileges. 
Thompson v. Tennyson, 148 Ga. 701, 
98 SE 353. 

2. Smith v. Miller, 22 F. Cas. No. 
13,080, 5 Mason 191; Turner v. He- 
pron, 61 Conn. 175, 22 A 951, 14 LRA 
386. 

3, Turner vy. Hebron, 61 Conn. 175, 
22 A 951, 14 LRA 386; Jackson v. 
Halstead, 5 Cow. (N. Y.) 216. 

4, Hanbury v. Jenkins, [1901] 2 
Ch. 401; Marshall v.  Ulleswater 
Steam Nav. Co., Ltd., 3 B. & S. 732, 
113 “WOT 2732, 9122 9 Reprints=274; 
Throckmerton v. Tracy, Plowd. 145, 
75 Reprint 222; Beaufort v. Aird, 20 
T . R. 609; Rex v. Old Alresford, 
1 T. R. 358, 99 Reprint 1138. 


zt 


[a] A grant of a fishery and 
weirs in a river is a grant of the 
bed over which the fishery extends. 
Hanbury v. Jenkins, [1901] 2 Ch. 401. 

[b] Proof of ownership of a sev- 
eral fishery in a tidal river is evi- 
dence of a title to the soil over which 


it is exercised, but such evidence 
may be rebutted. Beaufort v. Aird, 
207 ae REG. 028 

5. Prescriptive right to obstruct 


passage of*fish see supra § 12. 

6 Conn.—Turner v. Hebron, 61 
Conn. 175, 22 A 951, 14 LRA 886. 

Ill.—Sechulte v. Warren, 218 ill. 
108, 75 NE 783, 18*LRANS 745. 

Mass.—McFarlin v. Hssex County, 
10 Cush. 304; Melvin v. Whiting, 13 
Pick. 184; Melvin v. Whiting, 10 Pick. 
295, 20 AmD 524; Waters v. Lilley, 4 
Pick. 145, 16 AmD 333. 

N. J.—Cobb v. Davenport, 32 N. J. 
Ty S369" SoU UNGe eda ease ot Am Ds7 118: 

Pa.—Gibbs v. Sweet, 7 LackLegN 

Eng.—Rolle v. Whyte, L. R. 3 Q. 
B. 286; Gray v. Bond, 2 B. & B. 667, 
6 ECL 321, 129 Reprint 1123, 25 ERC 
339; Clarke v. Mercer, 1 F. & F. 492; 
Wickham v. Hawker, 7M. & W. 63, 
151 Reprint 679. 

7, Turner v. Hebron, 61 Conn. 175, 
22 A 951, 14 LRA 386; McFarlin v. 
Essex Co., 10 Cush. (Mass.) 304; 
Cobb v. Davenport, 32 N. J. L. 369; 
Tinicum Fishing Co. v. Carter, 61 
Pa. 21, 100 AmD 597. 

[a] Use considered permissive.— 
Where the owner of a fishery does 
not himself work it for profit, but 
suffers the public to fish in it with- 
out objection, a user by an individual 
which is not distinguished from that 
of the public will be considered per- 
missive, and not adverse, unless 
there is evidence that it was under 
a claim of right in himself, and 
that the owner, knowing of such 
claim, acquiesced in it. Cobb v. 
Davenport, 32 N. J. L. 369. 

8. Freary v: Cooke, 14 Mass. 488; 
Nickerson v. Brackett, 10 Mass. 212; 
Cobb v. Davenport, 32 N. J. L. 369; 
Gibbs v. Sweet, 20 Pa. Super. 275. 

9. Heckman v. Swett, 99 Cal. 303, 
Some Ooo, 

10. Tilbury v. Silva, 45 Ch. D. 98. 

As to public generally see infra 

16. 
ree Mass. — McFarlin v. Bssex 
County, 10 Cush. 304; Waters v. 
Lilley, 4 Pick. 145, 16 AmD 333. 

N. H.—Beach v. Morgan, 67 N. H. 
529, 41 A 349, 68 AmSR 692. 

N. J._—Albright v. Cortright, 64 N. 
J. L. 330, 45 A 634, 81 AmSR 504, 48 
LRA 616; Cobb v. Davenport, 32 N. J. 
TG. 369, 83 N. J. L. 228, 97 AmD 718. 

N. C.—Winder v. Blake, 49 N. C. 
332. 

Or.—Hume v. Rogue River Pack- 
IneuCoy MOLT Oras 83" 391,92 


by custom,!! for the reason that if such a custom 
were allowed it might and probably would result in 
the destruction of the subject matter to which it ap- 


[§ 16] d. By Public. Since certainty of person 
as to the grantee is necessary to the validity of a 
grant,'? the general public cannot acquire a right 
of fishery by grant, or by prescription, which pre- 
supposes. a grant;'* nor can such right be acquired 


1065, 96 P 865, 1831 AmSR 732, 31 
LRANS 396. 

Eng.—Smith v. Andrews, [1891] 2 
Ch. 678; Mills v. Colchester, L. R. 
2 C. P. 476; Bland v.. Lipscombe, 4 
E. & B. 713 note a, 82 ECL 713 note 
a, 119 Reprint 268 note; Race v. 
Ward, 4 E. & B. 702, 82 ECL 702, 
119 Reprint 259, 30 EngL&Kq 187; 
Murphyniv, “Ryan? 2) rssh le 43: 
Atty.-Gen. v. Mathias, 4 Kay & J. 
579, 70 Reprint 241; Allgood v. Gib- 
son, 34 L. T. Rep. N. S. 883. 

[a] MTllustration. — A custom 
among fishermen along a public river 
to the effect that the shore owner has 
the exclusive right to fish to the 
middle of the stream opposite his 
land, especially where he has cleared 
out a place in the bed of the stream 
for seining, does not entitle such 
owner to a several fishery within 
the limits prescribed, since the right 
to take fish in another’s fishery, being 
a profit 4 prendre, cannot be claimed 
by custom. Hume vy. Rogue River 
Packing Co., 51 Or. 237, 83 P 391, 92 
P1065, 96 P 865, 181 AmSR 732, 31 
LRANS 396. 

12. Hume v. Rogue River Pack- 
ing"Co.,--51) (‘Ori 237,583 P.39u, 92, P 
L065; 960 Re 8655 Ls wAMS R325) 3h 
LRANS 396; Bland v. Lipscombe, 4 
E. & B. 713 note a, 82 ECL 713 note 
a, 119 Reprint 263 note; Race v. 
Ward,’ 4 E. & B: 702;  82ehCiH 7023 
119 Reprint 259, 30 EngL&Eq 187. 


13. See Deeds § 36. 

14, Conn.—Turner y. Hebron, 61 
Conn. 175, 22 A 951, 14 LRA 386. 

N. J.—Albright v. Cortright, 64 


N. J. L. 330, 45 A 634, 81 AmSR 504, 

48 LRA 616. 

aeuk C.—Winder v. Blake, 49 N..C. 
Pa.—Gibbs v. Sweet, 20 Pa. Super. 


275. 
Eng. — Atty.-Gen. v. Atty.-Gen., 
[LOTZUMALN CL 153,015) (DomuR, 3808) 13 


HastLR 536, 26 WestLR 347, 5 West 
Wkly 878; Pearce v. Scotcher, 9 Q. 
B. D. 162; Hargreaves v. Diddams, L. 
R. 10 Q. B. 582; Smith v. Andrews, 
[1891] 2 Ch. 678; Hudson v. MacRae, 
4B. & S. 585, 116 BCL 585, 122 Re- 
print 579; Lloyd v. Jones, 6 C. B. 81, 
60 ECL 81, 1386 Reprint 1182; Bland 
v. Lipscombe, 4 E. & B. 713 note, 82 
ECL 713 note a, 119 Reprint 263 
note; Mussett v. Burch, 35 L. T. Rep. 
N. S. 486. 

[a] Nontidal waters.—(1) A pre- 
secriptive claim on the part of the 
freeholders of a hundred or manor 
in parishes adjoining a  nontidal 
river for a free fishery or common 
of fishery without stint and for gain, 
as appurtenant to land, is unreason- 
able as tending to the destruction 
of the fishery and incapable of a 
legal origin, and there is no differ- 
ence in this respect between a com- 


602 [26C.J.] 


by dedication;15 nor can a license to enter on land 
and take fish be implied from a custom or usage, 


in the country at large, since the 
cannot accept a license.1® 


without the owner’s consent.!7 


[§ 17] B. In Public Waters—1. In General. 


mon of fishery and other rights of 
common or between a free fishery so 


claimed and a common of fishery. 


Chesterfield v. Harris, [1908] 2 Ch. 
SOW mlaite Lote SA. ©. 623) 5 Clayton 
v. Corby, 5 Q. B. 415, 48 ECL 415, 
114 Reprint 1306; Bailey v. Stevens, 
2eCHer, Nes. 91, 104 Ch 9th 142 
Reprint 1077. (2) The crown is not 
of common right entitled to the soil 
or waters of an inland nontidal lake, 
and no right can exist in the public 
to fish in such waters, whatever may 
be the area of the water space. John- 
ston v. O’Neill, [1911] A. C. 552 [aff 
EUSOS Tae ire 23 as 

{b] Where a person has a several 
fishery in navigable waters, the pub- 
lic cannot acquire, by prescription, a 
right to fish there. Neill v. Devon- 
shire, 8 App. Cas. 135, 23-ERC 756. 

15, Cobb.) Davenport, 33. N.<J-. 
L. 223, 97 AmD 718; Lembeck v. Nye, 
47 Oh. St. 336, 24 NE 686, 21 AmSR 
828, 8 LRA 578. : 

[a] Dedication of nonnavigable 
lake.—The use of a nonnavigable in- 
land lake by the public for the pur- 
pose of boating, hunting, and fish- 
ing without the knowledge of the 
owner will not establish a dedication 
of any kind against hint no matter 
how long continued such use may be. 
Lembeck v. Nye, 47 Oh. St. 336, 24 
NE 686, 21 AmSR 828, 8 LRA 578. 

16. Albright v. Cortright, 64 N. J. 
L. 330, 45 A 634, 81 AmSR 504, 48 
LRA 616; Winder v. Blake, 49 N. (Op 
ooue But see Marsh v. ‘Colby, 39 
Mich. 626, 33 AmR 489 (holding that 
where it has been customary to per- 
mit the public to take fish in a small 
lake or pond, one may be presumed 
to have a license to do so, and is not 
a trespasser in passing over an- 
other’s land with intent to take fish 
from such lake, if he has not been 
notified or has no knowledge that 
objection exists to his doing so). 

17. Beach v. Morgan, 67 N. H. 529, 
41 A 349, 68 AmSR 692; Albright v. 
Cortright, 64 N. J. L. 330, 45 A 634, 
81 AmSR 504, 48 LRA 616; Rocke- 
feller v. Lamora, 85 App. Div. 254, 
83 NYS 289. : 

18. Dincans v. Keeran, (Tex. Civ. 
A.) 192 SW 603. 

19. U. S—Shively v. Bowlby, 152 
Tp Sl MA SCL S48, Wo Seulu.n Cd. waols 
Hardin v. Jordan, 


140) MTS. 871, 11 
Sct 808, 838, 35 L. ed. 428; Man- 
chester v. Massachusetts, 139 U. S. 
240, 11 SCt 559, 35 L. ed. 159 [aff 152 
Mass. 230, 25 NE 113, 23 AmSR 820, 
9 LRA 2361; McCready v. Virginia, 
94 U. S. 391, 24 L. ed. 248; Russell 
v. Jersey Co. Assoc., 15 How. 426, 14 
L. ed. 757; Martin v. Waddell, 16 
Pet. 367, 10 L. ed. 997, 18 N. EPuey 
495; Columbia Canning Co. v. Hamp- 
ton, 161 Fed. 60, 88 CCA 224; Cor- 
field v. Coryell, 6 F. Cas. No. 3,230, 
AMNValsiis, (Cy, ian oils 

Alaska.—Columbia Salmon Co. v. 
Berge, 5 Alaska 538; Hampton v. 
Columbia Canning Co., 38 Alaska 100; 
Sutter v. Heckman, 1 Alaska 81, 188. 

Ark.—State v. Parker, 132 Ark. 316, 
200 SW 1014. e 

Cali—-Ex. p.. Bailey, 155 Cal. 472; 
101 P 441, 1832 AmSR 95, 31 LRANS 
584; Pacific Steam Whaling Co. v. 
Alaska Packers’ Assoc., 138 Cal. 632, 
Gee, 6L: 

Conn.—Church v. Meeker, 34 Conn. 
421; Stannard v. Hubbard, 34 Conn. 
370; Adams v. Pease, 2 Conn. 481; 
Chalketf v. Dickinson, 1 Conn. 382, 
S AmD 250; Lay v. King, 5 Day 72; 


Stocking private streams 
or waters with fish raised at the expense of the 
state gives the public no right of fishing therein 
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public generally 


[§§ 16-17 


Fishing implies a reasonable use of the waters and 
shore line of navigable streams,!® and as a, general 
rule all the members of the public have a common 
and general right of fishing in public waters, such 
as the sea and other navigable or tidal waters, and 
no private person can’ claim an exclusive right to 


fish in any portion of such waters,!® except in so far 


| Pitkin v. Olmstead, 1 Root 217. 
Del.—Bickel v. Polk, 5 Del. 
Bailey v. Philadelphia, ete, R, 
4 Del. 389, 44 AmD 593. 
Ida.—Sherwood v. Stephens, 
Ida. 399, 400, 90 P 345 [quot Cyc]. 
La.—Burns v. Crescent Gun, etce., 
Club, 116 Lia. 1038, 41S 249. 
Me.—State v. Leavitt, 105 Me. 76, 
72 A 875, 26 LRANS 799; Parsons v. 
Clark, 76 Me, 476; Matthews v. Treat, 
75 Me. 594; Preble v. Brown, 47 Me. 
284; Moulton v. Libbey, 37 Me. 472, 
59 AmD 57; Duncan v. Sylvester, 24 
Me. 482, 41 AmD 400; Parker v. Cut- 
Shee ge Co., 20 Me. 3538, 37 AmD 


Md.—Browne v. Kennedy, 5 Harr. 
& J. 195, 9 AmD 503; Chapman v. 
Hoskins, 2 Md. Ch. 485. 

Mass.—Com. v. Hilton, 174 Mass. 
29, 54 NE 362, 45 URA 475; Packard 
v. Ryder, 144 Mass. 440, 11 NE" 578, 
59 AmR 101; Proctor v. Wells, 103 
Mass. 216; Com. v. Roxbury, 9 Gray 
451; Dunham vy. Lamphere, 3 Gray 
268; Weston v. Sampson, 8 Cush. 347, 
54 AmD 764; Com. v. Chapin, 5 Pick. 
199, 16 AmD 386; Burnham v. Web- 
ster, 5 Mass. 266. 


325; 
CO; 
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Mich.—Ainsworth v. Munoskong 
Hunting, etc., Club, 153 Mich. 185, 
116 NW _ 992, 126 AmSR 474, 17 


LRANS 1236, 15 AnnCas 706; Lincoln 
v. Davis, 53 Mich 375, 19 NW 103, 
51 AmR 116. 

N. H.—State v. Welch, 66 N. H. 
178, 18 A 21; State v. Roberts, 59 N. 
H. 256, 47 AmR 199. 

N. J.—Polhemus v. Bateman, 60 N. 
J. L. 163, 37 A 1015; Wooley v. Camp- 
bell, 37 N. J. L. 163; Stevens v. Pat- 
erson, ete;, R..-Co,, 34.-N. J. L. 532, 
3 AmR 269; State v.’)"Laylor, 27’) N. 
J. L. 117, 72 AmD 347; Gough v. Bell, 
CANT. whe 156, 22 N. J. lu. 441; Arn- 
old v. Mundy, 6 N. J. L. 1, 10 AmD 
356; Yard v. Carman, 3 N. J... 493. 

N. Y.—Slingerland v. International 
Contracting Co., 169 N. Y. 60, 61 NH 
995, 56 LRA 494 [aff 48 App. Div. 215, 
61 NYS 12]; Gould v. Hudson River 
RVCo3 36N.) Yo 2 Sutter eve Vian 
Derveer, 47 Hun 3866 [aff 122 N. Y. 


652 mem, 25 NE 907]; McCarty 
v. Holman, 22 Hun 53; Lowndes v. 
Dickerson, 34 Barb. 586; Lansing v. 
Smith, 4 Wend. 9, 21 AmD 89; Rogers 
v. Jones, 1 Wend. 237, 19 AmD 493; 
Hooker v. Cummings, 20 Johns. 90, 
11 AmD 249; Brink v. Richtmyer, 14 
Johns. 259; Palmer v. Hicks, 6 Johns. 
133. 

N. C.—Bell v. Smith, 171 N. C. 116, 
87 SE 987; Rea v. Hampton, 101 N. 
Cc. 51, 7 SBE 649, 9: AmSR 21; Het- 
trick v. Page, 82 N. C. 65; Skinner v. 
Hettrick, 73 N. C. 58; State v. Glen, 
52 N. C. 321; Lewis v. Keeling, 46 N. 
Cc. 299, 62 AmD 168; Fagan v. Armi- 
stead, 33 N. C. 4338; Collins v. Ben- 
bury, 25 N. ©. 227, 38. AmD/722, 27 N. 
C. 118, 42 AmD 155. See State v. 
Sutton, 139 N. C. 574, 51 SE 1012 
(a citizen has no inherent right to 
fish in the creeks of the state, but 
such right may be permitted or de- 
nied at the will of the legislature). 

Oh.—Hogg v. Beerman, 41 Oh. St. 
81, 52 AmR 71; Sloan v. Biemiller, 34 
Oh. Stuaoe2: 

Or.—Anderson v. Columbia Con- 
tract Co., 94 Or. 171, 184 P 240, 185 
P 231, 7 ALR 6538; State v. Nielsen, 
51 Or; 588, 95 P7720; 131>AmSR :765; 
16 AnnCas 1113; Hume vy. Rogue 
River! Packing [Co.,..51 Or: 237,033: 
391, 92 P 1065, 96 P 865, 131 AmSR 


732, 31 LRANS 396. 


as he has acquired such right by grant or pre- 


Pa.—Shrunk v. Schuylkill Nav. Co., 
14 Serg. & R. 71; Carson v. Blazer, 
2 Binn. 475, 4 AmD 463. 

R. I.—Payne v. Providence Gas Co., 
3 Ro L295, 0) An Labe 153, Annas 
1912B 65 [cit Cyc]; Allen v. Allen, 
19 R I. 114, 32 A 166, 61 AmSR 738, 
30 LRA 497; Chambers v. Church, 14 
R. I. 398, 51 AmR 410. 

Sac: 14 
S.C. Eq. 447. 

Vt.—New England Trout, etc, 
Club v. Mather, 68 Vt. 338, 35 A 323, 
33 LRA 569. 

Va.— Whitehead v. Cape Henry 
Syndicate, 105 Va. 463, 54 SE 306; 
McCandlish v. Com., 76 Va. 1002; 
ae pid v. Com,., 27 Gratt. (68 Va.) 

Wash.—State v. Tice, 69 Wash. 403, 
125 P 168, 41 LRANS 469; Morris v. 
Graham, 16 Wash. 343, 47 P 752, 58 
AmSR 83. . 

Wis.—Diana Shooting Club v. Hus- 
ting, 156 Wis. 261, 145 NW 816, Ann 
Cas1915C 1148; Willow River Club 
v. Wade, 100 Wis. 86, 76 NW 273, 42 
LRA 305; Wright v. Mulvaney, 78 
Wis. 89, 46 NW 1045, 23 AmSR 398, 
9 LRA 807. 

Eng. — Atty.-Gen. Vv. Atty.-Gen., 
[1914] A. C. 153, 15 DomLR 308, 13 
EastLR 536, 26 WestLR 347, 5 West 
Wkly 878; Atty.-Gen. v. Atty.-Gen,, 
[1898] A. C.. 700; Blundell v. Catter- 
all, 5 B. & Ald. 268, 7 ECL 152, 106 
Reprint 1190; Reg. v. Stimpson, 4 B. 
& §. 301, 116 ECL 301, 122 Reprint 
472; Carter v. Murcot, 4 Burr. 2162, 
98 Reprint 127, 12 ERC 166; Royal 
Fishery of the Banne, Davys 55, 80 
Reprint 540; Richardson v. Oxford, 2 
H. Bl. 172, 126 Reprint 496 [rev 4 
T. R. 437, 100 Reprint 1106]; Mal- 
comson v.,O’Dea, 10“H. L. Cas. 593; 
11 Reprint 1155, 12 ERC 169; Blower 
Ve. MIS P50 olde Per326s eWarrengaiv. 
Mathews, 6 Mod. 73, 87 Reprint 831, 
1 Salk. 357, 91 Reprint 312; Fitzwal- 
ter’s Case, 1 Mod. 105, 86 Reprint 
766; Ward v. Cresswell, Willes 265, 
125 Reprint 1165; Crichton v. Collery, 
19 Wkly. Rep. 107. 

Can.—Matter of British Columbia, 
47 Can. S. C. 493; Matter of Provin- 
cial Fisheries, 26 Can. S. C. 444; Reg. 
v. Robertson,.6 Can. S.C. 52. 

N. B.—Wilson v. Codyre, 27 N. B. 
320; Steadman v. Robertson, 18 N. B. 
580: Rose v. Belvea, 12 N. B. 109. 

N. S.—Dogerty v. Power, Russ. Eq. 
Cas. 419. 

Ont.—Gage v. Bates, 7 U. C. C. P. 
116; Daragh v. Dunn, 7 UCLJ 273. 

{a] In Hawaii (1) a different rule 
prevails, and there is no common 
right of fishing in that part of the 
sea lying within the coral reefs, or, 
where there, are no reefs, for one 
mile seaward, but the fishing rights 
belong to the owner of the soil lying 
adjacent to the sea, subject to the 
rights of his tenants to fish therein. 
Carter v. Hawaii, 200 U. S. 255, 26 
SCt 248, 50 L. ed. 470; Damon v. 
Hawaii, 194 U. S. 154. 24 SCt 617, 48 
L. ed. 916; Haalelea v. Montgomery, 
2 Hawaii 62. (2) But under the 
Organic Act of April 30, 1900 (81 
St. at L. p 141) certain sea fisheries 
are free to noncitizen residents as 
well as to. citizens. Matsuno v. 
American Schooner Concord, 3 Ha- 
waii Fed. 227. 

{[b] Tidal waters only.—(1i) In 
England the public’s right of fishery 
extends only to tidal waters, and not 
to inland or nontidal waters whether 
navigable in fact or not. Bristow 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 17-18] 


seription.2° 


to deep water.?? 


any particular nation.?4 


[§ 18] 2. In Great Ponds and Lakes, It is gen- 
erally held that, in the absence of a special legis- 
lative grant, the right of fishing in large fresh 
water lakes and ponds is a public right;?° and under 
some statutes and colonial ordinances the right to 


v. Cormican, 3 App. Cas. 641; Pearce 
v. Scotcher, 9 Q. B. D. 162; Reece v. 
Miller, 8 Q. B. D. 626; Smith v. An- 
drews, [1891] 2 Ch. 678; Johnston v. 
Bloomfield, Ir. R. 8 C. L. 88; Murphy 
Weaeyany elves CO. uu 14s. MUSsSeLt 
Va) (Burehy 354 li TesRep. N.S.) 4865 
Fitzwalter’s Case, 1 Mod. 105, 86 Re- 
print 766. (2) Some of the earlier 
decisions in this country are to the 
same effect. Adams v. Pease, 2 Conn. 
481; Beckman v. Kreamer, 43 Ill. 447, 
92 AmD 146; Parker v. Cutler Mill- 
dam Co., 20 Me. 353, 37 AmD 56. 

[c] Boatable waters within the 
meaning of Const. c 2 40, giving 
the right to fish ‘‘in all boatable and 
other waters (not private property),” 
are waters that are of common pas- 
sage as highways for business or 
pleasure, and do not include all 
waters which may be boatable in 


fact. New England Trout, etc., Club 
v. Mather, 68 Vt. 338, 35 A 323, 33 
LRA 569. 


What waters are navigable see 
generally Navigable Waters [29 Cyc 


285). 

20. See infra §§ 21, 22. 

21.. Del.—Bickel v. Polk, 5 Del. 
325. 


Me.—Moulton vy. Libbey, 387 Me. 
472, 59 AmD 57. 

Md.—wWilson v. Inloes, 6 Gill 121. 

Oh.—Hogg v. Beerman, 41 Oh. St. 
Si, 5 2--AmRe 712 

Wis.—Diana Shooting Club v. Hus- 
ting, 156 Wis. 261, 145 NW 816, Ann 
Cas1915C 1148; Willow River Club v. 


Wade, 100 Wis. 86, 76 NW 273, 42 
LRA 305. 

N. B.—Wilson v. Codyre, 27 N. B. 
320. 


N. S.—Donnelly v. Vroom, 42 N. 
S. 327, 4 EHastLR 305 [dism app 40 
N. S. 685, 2 HEastLR 358]. 

But see Ex p. Bailey, 155 Cal. 472, 
475, 101 P 441, 132 AmSR 95, 31 
LRANS 534 [quot 2 Farnham Water 
and Water-Rights § 375 to the effect 
that a riparian owner can claim an 
exclusive right of fishery in water 
adjacen’ to his property ‘ ‘only when 
he owns the soil under the water’ ’’]; 
State v. West Tennessee Land Co., 
127 Tenn. 575, 158 SW 746, AnnCas 
1914B 1043 (holding that title and 
ownership in a _ private individual 
to part of the bed of a navigable 
lake carries with it the exclusive 
right of fishery in the waters over it, 
although not the right of preventing 
the free movement of fish in the 
waters). ; 

22. Hampton v. Columbia Canning 
Co., 3 Alaska 100. 

[a] Ilustration.—Where a person 
claims the exclusive right to erect 
and maintain a fish trap in navigable 
waters, an arm of the sea, below the 
line of low water, but immediately 
in front of land which he has _pur- 
chased from the government, by a 
location with soldiers’ additional 
script, while the ownership of the 
abutting upland carries with it the 
right of-access to deep water, and 
the consequent right to wharf out, 
it in no manner gives the owner or 


This rule applies notwithstanding the 
title to the bed of such a stream is in the riparian 
owner,”? and notwithstanding his ownership of the 
abutting upland carries with it the right of access 
It has been held that the right of 
fishing is incident to the right of navigation.2? The 
right of fishing on the high seas, without the ter- 
ritorial limits of any state, is a right common to all 
mankind, and cannot be granted or restricted by 
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holder the right of fishing in tidal 
waters. Hampton v. Columbia Can- 
ning Co., 3 Alaska 100. 

23. Diana Shooting Club v. Hus- 
ting, 156 Wis. 261, 145 NW 816, Ann 
Cas1915C 1148. But see Schulte v. 
Warren, 218 Ill. 108, 75 NE 783, 13 
LRANS 745 (holding that there is 
no natural or necessary connection 
between the easement of navigation 
and the right to fish where such ease- 
ment exists). 

24. Collins v. Benbury, 27 N. C. 
118, 42 AmD 155. 

International fisheries see 
§§ 33, 34. 

Whale fisheries see infra § 30. 

25. U. S.—Perey Summer Club v. 
Astle, 163 Fed. 1, 90 CCA 527 [reh 
den 166 Fed. 1020, 92 CCA 667]; 
Percy Summer Club v. Astle, 145 Fed. 
53 [aff 163 Fed. 1, 90 CCA 527]. 

Nw H.—Perecy. Summer Club. v. 
Welch, 66 N. H. 180, 28 A 22; State 
v. Welch, 66 N. H. 178, 28 A 21; Con- 
cord Co. v. Robertson, 66 N. H. 1, 25 
A 718, 18 LRA 679; State v. Frank- 
lin Falls Co., 49 N. H. 240, 6 AmR 
513; State v. Gilmanton, 9 N. H. 461, 
14 N. H. 467. 

N. Y.—Champlain, ete, R. Co. v. 
Valentine, 19 Barb. 484; Canal Comrs. 
v. Peo., 5 Wend. 447. 

Vt.—Austin,.v. Rutland R. Co., 45 
Vt. 215; Jakeway v. Barrett, 38 Vt. 
316; Fletcher v. Phelps, 28 Vt. 257. 

Wis.—Diedrich v. Northwestern 
Union R. Co., 42 Wis. 248, 24 AmR 
399; Boorman v. Sunnuchs, 42 Wis. 
233; Delaplaine v. Chicago, etc. R. 
Co., 42 Wis. 214, 24 AmR 386; Mari- 
ner v. Schulte, 13 Wis. 692. 

fa] A pond containing two hun- 
dyed and sixty acres is a large pond, 
in which the right of fishing is pub- 
lic. Concord Mfg. Co. v. Robertson, 
66 N. H. 1, 25 A 718, 18 LRA 679. 

[b] In New Hampshire the rights 
of fishing in all lakes and great 
ponds is free to the public, at least 
in the absence of a legislative grant, 
and does not vest exclusively in the 
owner of the shore and soil. Percy 
Summer Club v. Astle, 163 Fed. 1, 90 
CCA: 527. 

26. .Me.—Conant v. Jordan, 107 
Me. 227, 77 A 938, 31 LRANS 434; 
Matthews.v. Treat, 75 Me. 594; Bar- 
rows v. McDermott, 73 Me. 441. 

Mass.—Rowell v. Doyle, 131 Mass. 
474: Com. v. Perley, 130 Mass. 469; 
Hittinger v. Eames, 121 Mass. 539; 
Fay v. Salem, ete., Aqueduct Co., 111 
Mass. 27; Paine v. Woods, 108 Mass. 
160; Berry v. Raddin, 11 Allen 577; 
West Roxbury v. Stoddard, 7 Allen 
158; Cummings v. Barrett, 10 Cush. 
186; Com. v. Alger, 7 Cush. 53. 

N. H—Percy Summer Club v. 
Welch, 66 N. H. 180, 28 A 22; State 
v. Welch, 66 N. H. 178, 28 A 21. 

N. J.—Albright v. Sussex County 
Lake, etc., Commission, 68 N. J. L. 
523; 63 “A 612: 

Vt.—New England Trout, etc., Club 
v. Mather, 68 Vt. 338, 35 A 323, 33 
LRA 569 (construing Const. c 2 § 40, 
and Acts [1892] No. 80 §§ 1, 31). | 

[a] Mlustrations.—(1) In Maine 


infra 
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take fish from a great pond of more than a specified 
area 1s a publie right which every inhabitant who 
can obtain access to the pond without trespass may 
exercise so long as he does not interfere with the 
reasonable exercise by others of these and like rights 
in the pond, and complies with any rules established 
by the legislature or under its authority.26 But the 
right of fishing in such ponds may be appropriated 
by the legislature or by local governments, such as 
towns, acting under its authority;?7 and under some 
statutes such a pond may be leased to private in- 
dividuals for the purpose of fish culture, the lessees 
having the exclusive right of fishing therein.2§ 
owner of land abutting on one of such lakes or ponds 
has no greater rights than others to fish in front 


An 


the public have the right of free fish- 
ing upon Great Pond in Cape Bliza- 
beth, containing more than ten acres 
although the. territory in which it is 
situated was held in private owner- 
ship as early as 1632, and has so con- 
tinued to the present. time. Conant 
v. Jordan, 107 Me. 227, 77 A 938, 31 
LRANS 434. (2) The doctrine of 
the English common law respecting 
private ownership of ponds has never 
been recognized nor adopted in Maine 
so far as ponds of more than ten 
acres are concerned, and fishing upon 
them has been free from the begin- 
ning. Conant v. Jordan, supra. 
_(b] Extent of right.—The public 
right of fishing in the great ponds 
extends to low-water mark. Fay v. 
Solel etc., Aqueduct Co., 111 Mass. 
[c] Right to cross another’s land. 
—Under the provisions of the colo- 
nial ordinance of Maine any person 
may, for the purpose of taking fish 
in a pond coming within its purview, 
go on foot through uninclosed wood- 
lands belonging to another, but no 
person can cross another’s corn or 
meadow, tillage, or grass land for 
such a purpose. Barrows v. Mc- 
Dermott, 73 Me. 441. 


27. Fay v. Salem, ete., Aqueduct 
Co., 111 Mass. 27; Paine v. Woods, 
108 Mass. 160; West Roxbury vy. 


Stoddard, 7 Allen (Mass.) 158. 

28. Com. v. Eliot, 146 Mass. 5, 15 
NE 81; Com. vy. Tiffany, 119 Mass. 
300; Com. v. Weatherhead, 110 Mass. 
175; Com. v. Vincent, 108 Mass, 441 
(construing St. [1869] e 384); Ben- 
arid Ven Omics el 5 hie ate2 0S waco AS 

[a] A pond more than twenty 
acres in area, connected with the 
sea only by a narrow channel, partly 
natural and partly artificial, not suit- 
ed to any other use than the passage 
of fish, nor always sufficient for that 
purpose without being artificially 
cleared, and not a navigable stream 
within the definition of St. (1869) 
c 884, is a great pond within the 
meaning of that statute, of which the 
commissioners on inland fisheries 
may make a lease under § 9. Com. y. 
Vincent, 108 Mass. 441. z 

{b] The terms of such a lease 
are within the discretion of the com- 
missioners having authority to make 
ei Com. v. Vincent, 108 Mass. 

{[c] Stocking a great pond with a 
new species of fish and closing the 
outlet with a wire screen are a sufti- 
cient occupation of the pond for the 
purpose of artificially cultivating and 
maintaining fish therein, within the 
meaning of St. (1869) c¢ 384. Com, 
v. Weatherhead, 110 Mass. 175. 


[d] Inclosed stream.—St. (1871) 
ec 281 § 2, giving the proprietor of 
any “unnavigable tidal stream” the 


control of it “within his own prem- 
ises,’ etc., applies only to cases 
where the waters of such stream are 
inclosed by him for the purpose of 
cultivating fish. Eastham v. Ander- 
son, 119 Mass. 526. 


604 [26C.J.] 


PISH 


[$§ 18-19 


of his land,?® except to the extent that he is given | right to erect huts on the shore for fishermen.®? A 


greater rights by statute,?? or acquires them by 


grant or prescription.*! 


The right of fishing in the ‘‘Great Lakes’’ and in 
their contiguous bays is a public right *? just as 
much as if those waters were subject to the ebb and 
flow of the tide;*? and the public rights of fishing 
are not limited to the particular portions thereof 


which are navigable.** 


[§ 19] 3. Extent of Right—a. In General. The 
right of fishing in navigable waters being open to 
all the people in common, it must be exercised by 
each person with due regard to the rights of the 
others, that is without interfering with the reason- 
able exercise of the same right by others,?° and 
hence where a person acquires possession of a par- 
ticular fishing place, he has a prior right to fish at 
that place so long as he maintains such possession,?* 
and complies with statutory regulations.®® 
of fishing in navigable waters does not include the 


29. Percy Summer Club v. Astle, 
163 Fed. 1, 90 CCA 527 [reh den 166 
Wed. 1020;'-92 .CCA. | 667]; “Com. —v. 
Tiffany, 119 Mass. 300; Dwelle v. 
Walsonett4-Ohrk Cirtl! Ctss5512: “7 “Oh: 
Cir. Dee. 611; Ne-pee-nauk Club v. 
Wilson, 96 Wis. 290, 71 NW 661. 

30. Com. v. Tiffany, 119 Mass. 300; 
Lincoln v. Davis, 53 Mich. 375, 19 
NW 103, 51 AmR 116. 

[a] Dlustration.—Howell St. An- 
not. § 2172, making it unlawful for 
one to place any stationary nets in 
lakes for fishing purposes within 
one mile from the shore at low-water 
mark, protects the rights of riparian 
owners along lakes, and gives to 
them the right of exclusive fishing 
with stationary nets within one mile 
from low-water mark, but beyond 
that limit they have no right as 
riparian owners to interfere with 
stake fishing by others. Lincoln v. 
Davis, 53 Mich. 375, 19 NW 103, 51 
AmR 116. 

81. See infra §§ 21, 22: 

32. Mich.—Lincoln v. Davis, 53 
Mich. 375, 19 NW 103, 51 AmR 116. 

N. H.—Concord Mfg. Co. v. Robert- 
son, 66 N. H. 1, 25 A 718, 18 LRA 679. 

Oh.—Winous Point Shooting Club 
v. Slaughterbeck, 96 Oh. St. 139, 117 
NE 162, LRA1918A 1142; Bodi v. 
Winous Point Shooting Club, 57 Oh. 
St. 226, 48 NE 944; Hogg v. Beer- 
man, 40 Oh? St. 81, S152 AmMRETL; 
Sloane v. Biemiller, 34 Oh. St. 492; 
Dwelle vy. Wilson, 14 Oh. Cir. Ct. 551. 

Can.—Matter of Provincial Fish- 
eries, 26 Can. S. C. 444, 

Ont.—Parker v. Elliott, ‘1 U. ©.-C. 
P. 470. 

[a] Tlustration.—The public has 
a right of fishing in the navigable 
waters of the open bays of [Lake 
Brie, in Ohio. Bodi v. Winous Point 
Shooting Club, 57 Oh. St. 226, 48 NE 
944, 

{[b] Fishing in open waters re- 
mote from land.—F ishing in the open 
waters of the Great Lakes remote 
from the land is a maritime business 
like navigation and may be carried 
on by anyone with any suitable ma- 
chinery, and even  with_ stakes, 
wherever it does not interfere with 
navigation and is not forbidden by 
law. Lincoln v. Davis, 53 Mich. 375, 
19 NW 103, 51 AmR 116. 

33. Winous Point Shooting Club 
v. Slaughterbeck, 96 Oh. St. 139, 117 
NE 162, LRA1918A 1142. 

34. Winous Point Shooting Club 
v. Slaughterbeck, 96 Oh. St. 139, 117 
NE 162, LRA1918A 1142. 

35. See supra §§ 17, 18. 

36. Bell v. Smith, 171 
879 SE 987. 

37. Columbia Salmon Co. v. Berg, 
5 Alaska 538; Hampton v. Columbia 
Canning Co., 3 Alaska 100; Stannard 


N.C. 116, 
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common right of fishery in public waters is sub- 


ject to legislative regulation or restriction by the 


states #° and to the rights which the constitution of 
the United States provides shall be exercised by the 
general government.*4 
Rights of navigation. 
fishing in navigable waters and a private exclusive 


Both the common right of 


right of fishing in such waters acquired by grant 


A right 


v: Hubbard, 34 Conn. 370. 

38. Vail v. McGuire, 50 Wash. 187, 
96 P 1042. g 

39. Spring v. Conklin, 173 App. 
Div. 719, 159 NYS 1027 [aff 223 N. 
Y. 697, 119 NE 1079 mem]. 

[a] A prescriptive right to fish 
in navigable waters gives no right 
to erect huts on adjoining lands. 
Cortelyou v. Van Brundt, 2 Johns. 
(N. Y.) 357, 3 AmD 439. 

40. Ex p. Powell, 70 Fla. 363, 70 
S 392; State v. Leavitt, 105 Me. 76, 
72 A 875, 26 LRANS 799; Com. v. 
Chapin, 5 Pick. (Mass.) 199, 16 AmD 
386; Daragh v. Dunn, 7 UCLJ 273. 

Specific regulations and offenses 
see infra §§ 44-53. 

Statutes as to oysters, clams, and 
other shellfish see infra §§ 25-29. 

41. Shively v. Bowlby, 152 U.S. 1, 
14 SCt 548, 38 L. ed. 331; Manches- 
ter v. Massachusetts, 139 U. S. 240, 
PTS SCt7659) 135). Is. ed pil bO® Rafiwehs2 
Mass. 230, 25 NE 113, 23 AmSR 820, 
9 LRA 236]; Martin v. Waddell, 16 
Pet. (U. S.) 367, 10 L. ed:-997;  Dun- 
ham v. Lamphere, 3 Gray (Mass.) 
268; Sloan v. Biemiller, 34 Oh. St. 
492; McCready v. Com., 27 Gratt. (68 
Va.) 985. 

42. See infra §§ 21, 22. 

43. U. S—Rocky Point Oyster Co. 
v. Standard Oil Co., 265 Fed. 379. 

Alaska.—Columbia Salmon .Co. v. 
Berg, 5 Alaska 538. 

Cal.—Ex "p.' ‘Bailey; 155; Cal. 472, 
101 P 441, 182 AmSR 95, 31 LRANS 


534. 
Libbey, 37 Me. 


Me.—Moulton v. 
472, 59 AmD 57. 

Mich. — Sterling v. Jackson, 69 
Mich. 488, 87 NW 845, 18 AmSR 405; 
Lincoln v. Davis, 53 Mich. 375, 19 
NW 103, 51 AmR 116. 

Nit: SRosteviiumn46N: dela, 61; 
7 AmD 570. 

N. Y.—-Brookhaven v. Strong, 60 
N. Y. 56; Peo. v. Thompson, 30 Hun 
457; Rogers v. Jones, 1 Wend. 237, 
19 AmD 498. 

N. C.—Lewis v. Keeling, 46 N. C. 
299, 62 AmD 168. 

Or.—Anderson v. Columbia Con- 
tract Co., 94 Or. 171, 184 P 240, 185 
P 231, 7 ALR 653. 

Pa.—Cobb v. Bennett, 75 Pa. 326, 
15 AmR 752. 

R. I.—Payne v. Providence Gas Co., 
31 R. I. 295, 77 A 145, AnnCas1912B 


65. 

S. C.—Boatwright v. Bookman, 24 
Si Cit. 447; 

Wis.—Wright v. Mulvaney, 78 Wis. 
89, 46 NW 1045, 23 AmSR 393, 9 LRA 
807. 

Eng.—Colchester v. Brooke, 7 Q. 
B. 339, 53 ECL 339, 115 Reprint 518; 
Gann v. Free Fishers, 11 H. L. Cas. 
19%, 11 Reprint 1305. 

BY) C.+—Capital. City’ Canning; etc.; 


or prescription 4” are.subordinate to the public right 
of navigation, and must be so used as not to preju- 
dice that right where it is exercised with due care 
and skill;4* but this rule does not permit the com- 
mon right of fishery to be obstructed or interfered 
with by an unnecessary or unreasonable exercise of 
the right of navigation.*+ 

Right to trap site. Under some statutes where a 
person acquires physical possession of a certain trap 
site or location in public waters, he will be pro- 
tected from trespass by another;** but in order to 


Co., Ltd. v. Anglo-British Columbia 
Packinie, 3Co., VLtds, id SB eC isseuns 
siceteet BS 
nt.—Beatt Vv. rs 
373. 4 é ae 
“The right of navigation is para- 
mount, for the reason that it is of 
the most importance to the public 
weal. . . Stated in general terms 
the right of fishery must give way 
to the right of navigation. Expressed 
in more accurate language, the para- 
mountcy of the right of navigation 
does not extinguish the right of fish- 
ery although the former does, when- 
ever there is a necessary conflict, 
limit the latter and compel it to 
yield so far as the right of fishery 
interferes with the fair, useful and 
legitimate exercise of the right of 
navigation.” Anderson y. Columbia 
Contract Co., 94 Or. 171, 182, 184 P 
2402 ee P 231, 7 ALR 653. 
: x p. Bailey, 155 Cal. 472, 101 
P “441, 132 AmSR 95, 31 LRANS 534; 
Hopkins v. Norfolk, ete. R. Co., 131 
N. C. 463, 42 SE 902; Anderson v. 
Columbia Contract Co., 94 Or. 171, 
183, 184 P 240, 185 P 231, 7 ALR 6538. 


Davis, 20 


ree) generally Shipping [86 Cyc 
“This right of navigation which 


entitles the public to the unobstruct- 
ed use of every part of the stream 
which is capable of navigation by 
boats and authorizes a boat to ‘take 
her course’ cannot be exercised with- 
out regard to the rights of others. 
The navigator of a public stream 
must manage his craft with ordinary 
care and with due regard to the 
rights, property and lives of others. 
ye While a boat may ‘take her 
course’ nevertheless a navigator can- 
not with impunity do unnecessary 
damage to a fisherman or his prop- 
erty; but, upon the contrary the par- 
amount right of navigation must 
be exercised fairly, and not arbi- 
trarily, and with due regard to the 
subordinate right of fishery and a 
boat must be so navigated as not to 
do unnecessary damage.” Anderson vy. 
Columbia Contract Co., supra. 

45. Columbia Salmon Co. vy. Berg, 
3 Oya 538 (under Comp. L.- [1913] 

[a] Effect of agreement.—Where 
a person agrees to build a fish trap 
and to fish for a certain company, 
and the company is to become the 
owner of the location of the trap site 
upon paying for the fish caught for 
that season which it never does, 
since it has not paid the considera- 
tion agreed upon, it does not acquire 
any title in the trap site, which has 
remained in the actual possession of 
the other and is now in his posses- 
sion as its owner. Columbia Salmon 
Co. v. Berg, 5 Alaska 5388. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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maintain a continuous right to such site the owner 
must maintain actual physical possession or occu- 
pancy by substantial improvements,*® and if his 
structures are destroyed or carried away by the 
elements he must again assert his dominion over the 
site by either an inclosure or the erection of such 
improvements as the nature of the situation, or the 
purpose for which it is to be used, requires.47 Where 
such possession is not acquired or maintained, he 
cannot claim an exclusive right to fish by a trap at 
a particular place, even though he has a permit from 
the war department to establish a fish trap in such 
waters,*® and even though he has a license from the 
territorial government to engage in the business of 
catching fish by means of a fish trap.*° 

[§ 20] b. Territorial Extent. The public right 
of fishing in navigable waters extends to high-water 
mark,®° even where the title of the adjoining riparian 
owner runs to low-water mark;>! and within the 
territory below high-water mark the public right 
of fishery is paramount to the uses of the riparian 
owner,°? except where the soil below such mark 
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has been granted to such owner.®? 

Above high-water mark the public have no right 
to go for the purpose of fishing, and hence in the 
exercise of the right of fishing must not trespass 
on adjoining private lands above such mark,°* unless 
the right to do so has been acquired by grant or 
preseription.®®> The exclusive right of using that 
portion of the shore or beach above high-water mark 
as a general rule belongs to the riparian proprietor,°¢ 
but he cannot exercise any prerogative in the man- 
ner of catching fish which differs from that which 
may be legally asserted by every other. citizen.5? 
It has also been held that the public have no right 
to go upon the property of a riparian owner ad- 
joining a great lake for the purpose of fishing in 
the lake.58 ; 

[§ 21] 4. Private Rights*°—a. By Grant. A 
several or exclusive right of fishery in a portion 
of navigable or public waters may be acquired by 
ancient grant, or by or under the authority of a 
legislative enactment,°° subject to rights of naviga- 


46. Columbia Salmon Co. v. Berg, 
5 Alaska 538. 

47. Columbia Salmon Co. v. Berg, 
5 Alaska 538. 

48. Columbia Salmon Co. v, Lerg, 
5 Alaska 538. 

[a] Effect of permit.—A permit 
from the war department to estab- 
lish a fish trap in navigable waters 
on the shores of Alaska does not con- 
fer any right of property in the site 
mentioned therein; it amounts to no 
more than a certificate from that de- 
partment that the erection of a fish 
trap there will not interfere with 
navigation. Columbia Salmon Co. v. 
Berg, 5 Alaska 538; Thlinket Packing 
Co. v. Harris, 5 Alaska 471. 

49. Columbia’'Salmon Co. v. Berg, 
5 se 588 (under Sess. L. [1915] 
a T6): 

[a] License mere authority to en- 
gage in business.—The fact that one 
has a territorial license merely au- 
thorizes him to engage in the busi- 
ness of catching fish by means of a 
trap, and does not give him any prior 
right to a particular site or location 
on which he has not actually con- 
structed or completed his fish trap. 
Thlinket Packing Co. v. Harris, 5 
Alaska 471. } 

Ihicenses generally see infra § 64. 

50. U. S.—Shively v. Bowlby, 152 
WeSiitl, £4 SCt 548) 138. ed. 331. 

Ark.—State v. Parker, 132 Ark. 316, 
200 SW 1014. 

Colo.—Hartman v. Tresise, 36 Colo. 
146, 84 P 685, 14 LRANS 872. 

Del.—Bickel v. Polk, 5 Del. 325. 

Me.—Matthews v. Treat, 75 Me. 
594; Preble v. Brown, 47 Me. 284. 

Mass.—Com. v. Roxbury, 9 Gray 
451; Com. v. Alger, 7 Cush. 33. 

N. Y.—Hill v. Bishop, 63 TIlun 624, 
17 NYS 297. 

N. C.—Lewis v. Keeling, 46 N. C. 
299, 62 AmD 168. 

Role Aiten ev.t Allen, 197.1. 114, 
32 A 166, 61 AmSR 738, 30 LRA 497. 

Png. — Atty.-Gen. v.  Hmerson, 
[1891] A. C. 649, 28 ERC 739; Bagott 
v. Orr, 2 B. & P. 472, 126 Reprint 
1391. 

[a] The right to erect a remov- 
able weir below low-water mark may 
be given to the adjoining landowner 
by statute, or if he fails to exercise 


the right it may be exercised by 
others in front of his land. Perry v. 
Carleton, 91 Me. 349, 40 A 134. 

51. Bickel v. Polk, 5 Del. 325; 
Brink v. Richtmyer, 14 Johns. (N. 
Y.) 255. 

52. Allen v. Allen, 19 R. I. 114, 


32 A 166, 61 AmSR 738, 30 LRA 407. 

[a] Thus the public right of fish- 
ery is paramount to the private right 
to cut grass below high-water mark. 


Allen v. Allen, 19 R. I. 114, 32 A 166, 
61 AmSR 738, 30 LRA 497. 

53. Whittaker v. Burhans, 62 
Barbe iGNa W.)) 2eGe 

{a] Flats sometimes submerged 
and sometimes free from water may 
be granted to private individuals sub- 
ject to be public uses of navigation 
and fishery, but the grantee has the 
exclusive right of the use of the soil, 


and it has been held that he may 
maintain trespass against one who 
drives stakes, moors boats, and 
draws nets and_ seines_ thereon. 
Whittaker v. Burhans, 62 Barb. (N. 
Bs. 231. 

54. Conn.—Lay v. King, 5 Day 72. 


Del.— Bickel v. Polk, 5 Del. 325. 

Me.—Matthews v. Treat, 75 Me. 
594; Duncan v. Sylvester, 24 Me. 482, 
41 AmD 400. 


Mass.—Locke vy. Motley, 2 Gray 
265; Coolidge v. Williams, 4. Mass. 
140. 


N. Y.—Gould v. Hudson River_R. 
Co., 6 N. Yr 522; Cortelyou v. Van 
Brundat, 2 Johns. 357, 3 AmD 439. 

N. C.—Hettrick v. Page, 82 N. C. 


65. 

Pa.—Shrunk v. Schuylkill Nav. Co., 
14 Serge. & R. 71. 

R. L.—Allen v. Allen, 19 R. I. 114, 
32 A 166, 61 AmSR 738, 30 LRA 497. 

[a] The erection of a hut on pri- 
vate lands adjoining a public fishery 
by one exercising his right therein 
gives rise to an action of trespass by 
the owner: of the land. Cortelyou v. 
Van Brundt, 2 Johns. (N. Y.) 357, 3 
AmD 439. : 

[b] Establishment of harbor line 
permitting improvements thereto.—- 
(1)The establishment of a harbor 
line permits the riparian owner to 
carry the uplands, or high-water 
mark, out a certain distance from the 
natural shore; and actual extension 
of the upland to the new line ex- 
tinguishes ali public rights within it, 
including the public right of fishery. 
Providence Steam Engine Co. Vv. 
Providence, etc., SS. Co., 12 R. I. 348, 
34.AmR 652; Engs v. Peckham, 11 R. 
I. 210. (2) But until actual filling 
out, the public rights exist as be- 
fore. Allen y. Allen, 19 R. I. 114, 32 
A 166, 61 AmSR 738, 30 LRA 497; 
Gerhard v. Seekonk River Bridge 
Comrs., 15 R. I. 334, 5 A 199. 

55. Gray v. Bond, 2 B. & B. 667, 
6 ECL 321, 129 Reprint 1123, 25 ERC 
309. i 

{a] Prescriptive right to draw 
nets on land.—The owners of a fish- 
ery in navigable waters may acquire 
by prescription the right to land 
their nets on the land of an adjoin- 
ing proprietor. Gray v. Bond, 2 B. 
& B. 667, 6 ECL 321, 129 Reprint 


lee, af ERC 339. 
i onn.—Lay v, King, 5 Day 72. 

N. Y.—Gould vy. Hudson iver i 
Cor GaN. aye nb220 eas 

N. C.—Hettrick v. Page, 82 N.. C. 
65; Skinner v. Hettrick, 73 N. C. 53. 

Or.—Hagle Cliff Fishing Co. v. Mc- 
pee oO ee oe Sano 66s 

nt.—Parker’ Vv. Elliott,.1° Us G..C. 
P. 470. ne avi 

57. Eagle Cliff Fishing Co. v. Mc- 

Bonen lor WY Sapa 66e 
. arker vy. Elliott, 1 ) (Comes 
Pe Aa Oe oP ont 

59. Lease of great pond for fish 
culture see supra § 18. 

Public grants of land under navi- 
gable water generally see Navigable 
Waters [29 Cyc 357]. 

60. U. S.—Damon v. Hawaii, 194 
U. S. 154, 24 SCt 617, 48 L. ed. 916; 
Lowndes v. Huntington, 153 U. S. 1, 
14 SCt 758, 38 L. ed. 615; McCready 
v. Virginia, 94 U. S. 391, 24 L. ed. 
248; Russell v. Jersey Co. Assoc., 15 
How. 426, 14 L. ed. 757; Bennett v. 
Boggs, 3 F. Cas. No. 1,319, Baldw. 60. 

Cal.—Heckman v. Swett, 107 Cal. 
276, 40 P 420 [aff in bane 99 Cal. 303, 
33 P 1099]. 

Conn.—Stannard v. Hubbard, 34 
Conn. 3870; Munson vy. Baldwin, 7 
Conn. 168; Adams v. Pease, 2 Conn. 
481; Chalker v. Dickinson, 1 Conn. 
382, 6 AmD 250. 

La.—Morgan v. Nagodish, 40 La. 
Ann. 246, 3 S 636. 

Me.—McLelan v. McFadden, 114 
Me. 242, 95 A 1025; State v. Leavitt,. 
105 Me. 76, 72 A 875, 26 LRANS 799; 
State v. Cleland, 68 Me. 258; Preble 
v. Brown, 47 Me. 284; Moulton v. 
Libbey, 37 Me. 472, 59 AmD 57; Ful- 
ler v. Spear, 14 Me. 417. 

Md.—Phipps v. State, 22 Md. 380, 
85 AmD 654 (quere). 

Mass.—Com. v. Weatherhead, 110: 
Mass. 175; Com. v. Vincent, 108 Mass. 
441; Proctor v. Wells; 103 Mass. 216; 
Hathaway v. Thomas, 16 Gray 290; 
Lakeman v. Burnham, 7 Gray 437: 
pore ruhs v. Lamphere, 3 £4Gray 

N. J.—Polhemus v. Bateman, 60 N. 
J. L. 168, 37 A 1015; Wooley v. Camp- 
bell, 37 N. J. L. 163; Gough v. Bell, 
22 N. J. L. 441. 

N. Y.—Peo. v. Lowndes, 130 N. Y.- 
455, 29 NE 751; Hand v Newton, 92 
N. Y. 88; Robins v. Ackerly, 81 N. Y. 
98 [aff 24 Hun 499]; Brookhaven v.- 
Strong, 60 N. Y. 56 [aff 1 Thomps. 
C. 415]; Gould v. Hudson River R. 
Co., 6 N. Y. 522; Peo. v. Thompson, 
30 Hun 457; Rogers v. Jones, 1 Wend. 
237, 19 AmD 493; Gould v. James, 6 
Cow. 369. 

N. C.—Fagan v. Armistead, 33 N.- 
C. 433; Collins v. Benbury, 25 N. C. 
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tion,*t except that such a grant cannot be given by 
the legislature if it infringes a special statutory or 
constitutional provision,®? or if it interferes with 
the vested rights of particular individuals.®? 
grants, however, are strictly construed, and an in- 
tention to part with any portion of such public 
right will not be presumed unless clear and special 
words are used to denote it;°* but a grant or lease 
which is valid on its face is presumptively valid,® 
and an owner of a several fishery may be presumed, 
in ordinary cases and where the terms of the grant 
are unknown, to be the owner of the soil.°* A grant 
or lease of fishing grounds in public waters, which 
is valid on its face, is not subject to collateral at- 
tack,°" such as in a suit by a lessee for damages 


277, 38 Se 722; Jones v. Jones, 2 
N. C. 48 

ite i State v. Sutton, 2 R. I. 434. 

Tex.—Jones v. Johnson, 6 Tex. Civ. 
A. 262, 25 SW 650. 

Wash.—State v. Hals, 90 Wash. 
020; 1564 P3952 State v. Tice, 7 69 
Wash. 403, 125 P 168, 41 LRANS 469; 
Halleck v. Davis, 22 Wash. 393, 60 P 
1116; Walker vy. Stone, 17 Wash. 578, 
50 P 488. 

Eng. — Atty.-Gen. v. Emerson, 
[1891] A.'C. 649, 23 ERC 739; Wil- 
liams v. Wilcox, 8 A. & BH. 314, 35 
BCL 609, 112 Reprint 857, 25 ERC 
427; Bagott v. Orr, 2.B. & P. 472, 126 
Reprint. 1391; Carter v. Murcot; 4 
ee 2162, 98 Reprint 127, 12 ERC 
i ( 


Can.—Matter of Provincial Fish- 
eries, 26 Can. S. C. 444; Reg. v. Rob- 
ertson, 6 ‘Can. S. C.'52. 

N. B.—Steadman v. Robertson, 18 
N. B. 580. 

[a] Extent of right.—A grant of 
a several fishery in certain waters 
extends only to such waters as they 
exist at the time of the grant. O’Neill 
v. McHilaine, 16 Ir. Ch. 280; Carlisle 
v. Graham, lL. R. 4 Exch. 361; Raja 
Srinath Roy v. Dinabandhu Sen, 380 
TT. L. R. 662. 

[b] Under the Dutch law in force 
in 1644, a common right in the lands 
under rivers and harbors, including 
the right of fishing, could be granted 
by the government to private in- 
dividuals. Grace v. North Hemp- 
stead, 166 App. Div. 844, 152 NYS 
122. 

{c] In Hawaii (1) the grantees of 
land under a patent from the king 
following an award of the land com- 
mission, are entitled to a_ fishery 
right in the adjoining sea which they 
and their predecessors in title had 
enjoyed from time immemorial, al- 
though the fishery is not described 
in the royal patent, and title thereto 
was not established before the Land 
Commission. Carter v. Hawaii, 200 
U. S. 255, 26 SCt 248, 50 L. ed. 470. 
(2) A definite “fishing right in the 
adjoining sea,’ described in the 
granting clause of a royal patent as 
“attached to this land,’ and. which 
right is of a sort long recognized by 
the Hawaiian laws as private prop- 
erty, is included in the grant, al- 
though the habendum is to have and 
to hold “the above-granted land,” 
which, standing alone, might not in- 
clude a fishing right. Damon _ v. 
Hawaii, 194 WU. S. 154, 24 SCt 617, 
48 L. ed. 916. 

61. See supra § 19. 

62. Sollers v. Sollers, 77 Md. 148, 
26 A 188, 39 AmSR 404, 20 LRA 94; 
State v. Post, 55 N. J. L. 264, 26 A 
683; Rockefeller v. Lamora, 85 App. 
Div. 254, 88 NYS 289; Slingerland v. 
International Contracting Co., 43 
App, Div. 215, 60 NYS 12 [aff 169 
N. Y. 60, 61 NE 995, 56 LRA 494]; 
Bye v. Smith, 171 N. C. 116, 87 SE 

[a] Grant by private or local laws 
forbidden.—Under N. J. Const. par 11 


| 


FISH 


Such 


§ 7, the legislature cannot grant to 
any individual or corporation an ex- 
clusive fishery in any-part of the 
navigable waters of the state by any 
private, local, or special law. State 
v. Post, 55 N..J. L. 264, 26 A 683. 

[b] In Maryland since Acts (1862) 
ec 129 (Code [1888] art 54 § 46), the 
state cannot grant an exclusive fish- 
ery in navigable waters. Sollers v. 
Sollers, 77 Md. 148, 26 A 188, 39 
AmSR 404, 20 LRA 94. 

63. Hathaway v. Thomas, 16 Gray 
(Mass.) 290; Gould v. Hudson River 
Re CowsOwNe, Mee Oda 

64. U. S.—Martin v. Waddell, 16 
Pet. 367, 10 L. ed. 997, 18 N. J. L. 495. 

Alaska.—Sutter v. Heckman, 1 
Alaska 81, 188. 

Me.—Moulton vy. Libbey, 37 Me. 
472, 59 AmD 57. 

N. Y.—Slingerland v. International 
Contracting Co., 43 App. Div. 215, 60 
NYS 12; Lowndes v. Dickerson, 34 
Barb. 586. 

Or.—Hume vy. Rogue River Pack- 
ing ©o.. 5), Or 237, 248, e83 PS391 7 92 


P1065, 96e8P 865; 131 AmSR 732, 31 
LRANS 396 [cit Cyel. 
Va.—Whitehead v. Cape Henry 


Syndicate, 105 Va. 4638, 54 SE 306. 
Eng.—Wyatt v. Atty.-Gen., [1911] 
A. C.. 489, 21 AnnCas 774; Cabot v. 


Atty.-Gen., [1907] A. C. 511, 16 Que. | 


B. 468 [dism app 15 Que. K. B. 


Johnston v. Bloomfield, Ir. R. 


Can.—Bouillon v. Rex, 16 Can. 
Exch. 4438, 31 DomLR 1; Leamy v. 
Rex, 15 Can. Exch. 189, 23 DomLR 
249 [app dism 54 Can. S. C. 143, 33 
DomLR 2387]. 

N. B.—Hierlihy v. Loggie, 8 N. B. 
204. 

[a] Grants not passing fishery.— 
(1) The grant of a parcel of land 
covered with or adjoining tide water 
without any word showing an in- 
tention to grant a fishery will not 
pass the right of the fishery, but that 
will remain public. Brink v. Richt- 
myer, 14 Johns. (N. Y.) 255; Wilson 
v. Codyre, 27 N. B. 320; Hierlihy AiG 
Loggie, 8 N. B. 204. (2) A deed by 
the board of public lands, describ- 
ing land as bounded by the margin 
of the bay and ocean at low-water 
mark, under Acts Assem. 1865-66 
p 160 c 44, providing that the rights 
of owners of land acquired under 
the act shall extend to ordinary low- 
water mark, and no further, does not 
confer on the grantees an exclusive 
right of fishery opposite their shores 
beyond low-water mark. Whitehead 
v. Cape Henry Syndicate, 105 Va. 468, 
54 SE 306. (3) Tide-land deeds from 
the state under statutes which pro- 
vide that the grantee shall hold the 
lands subject to the easement of the 
public to enter thereupon and re- 
move, under certain provisions, oy- 
sters and other Shellfish therefrom, 
do not, under the rule expressio 
unius est exclusio alterius, convey 
the exclusive right of catching float- 
ing fish as appurtenant to the lands 
granted, since the right to use the 


[§ 21 


to fish through the discharge of waste products into 
the waters;°§ but the validity of such a grant is 
subject to attack by a proceeding in equity,®® or in 
proceedings between persons claiming adversely un- 
der different grants.”° 

Effect of Magna Charta. According to some au- 
thorities the crown or sovereign has no power since 
the passage of Magna Charta to grant a several 
or exclusive right of fishery in navigable tidal wa- 
ters,71 except in those provinces in which the pro- 
visions of Magna Charta are not in force;’? but 
that statute did not affect several rights of fishery 
which had already been enjoyed for some time prior 
to its passage,** and consequently, according te 
these authorities, if a private exclusive right of 


oyster beds would have remained in 
the public irrespective of the reser- 
vation; and a conveyance of the ex- 
clusive right to catch floating fish, 
being in derogation of a public right, 
will not be presumed unless clear 
and special words are used to de- 


note it. Hume v. Rogue River Pack- 
ing \Co-,, 50) Or 2237 283 sod oo. = 
HOGS, 96> F865, (130 SA SR sac. k 


LRANS 396. 

[b] The words .“libera piscaria” 
in a patent do not mean an exclusive 
fishery, and are not to be so con- 
strued by a judge; and he ought not 
to leave it to the jury to say 
whether, from the acts and usage of 
the grantees, a several fishery was 
intended to pass. Johnston v. Bloom- 
field; irs Riis Cn Lass: 

65. Payne v. Providence Gas Co., 
me R. I. 295, 77 A 145, AnnCas1912B 

66. Somerset v. Fogwell, 5 B. & C. 
875, 11 ECL 719, 108 Reprint 325; 
Partheriche v. Mason, 2 Chit. 658, 18 
ECL 835. See also supra § 13. 

67. Payne v. Providence Gas Co., 
re R. I. 295, 77 A 145, AnnCas1912B 

Payne 
Pee ES 


v. Providence Gas Co., 
77 A 145, AnnCas1912B 


v. Providence Gas Co., 
77 A 145, AnnCas1912B 


v. Providence Gas Co., 
77 A 145, AnnCasi912B 


Md.—Browne v. Kennedy, 5 
Harr. & J. 195, 9 AmD 503; Chapman 
v. Hoskins, 2 Md. Ch. 485. 

Mass.—Weston v. Sampson, 8 Cush. 
347, 54 AmD 764. 


N. H.—Concord Mfg. Co. v. Rob- 
ertson; _ 66siN-5 is a, 25) GA. Tash as 
LRA 679. 

N. J.—Wooley v. Campbell, 37 


N. J. a. .163;-Gough: ve Belly 20 Ns J. 
L. 156; Arnold v. Mundy, 6 N. J. L. 
1; LO) Amp [356s "Vandever Carman) 3 
Ny. JS Li, 493) 

N. C.—Collins v. Benbury, 27 N. Cc. 
118, 42 AmD 155. 

Pa.—Tinicum Fishing Co. v. Car- 
ter, 61 Pa. 21, 100 AmD 597. 

Eng.—Carlisle v. Graham, L. R. 4 
Exch. 361; Somerset v. Fogwell, 5 
B. & C. 875, 11 ECL 719, 108 Reprint 
325; Gann vv. Free Fishers, 11 
Hie EeniCas S192 CN xReprinthe R305 
Malcomson y. O’Dea, 10 H. L. Cas. 
693,/ LL Reprint 4455) 425 WRC riiie9s 
Warren v. Mathews;~ 6 Mod: 73, 
87 Reprint 831, Ir Salk. 357, 91 Re- 
print 312. 

N. Sa eontielly, v. Vroom, 40 N. S. 
585, 2 BastLR 358 [app dism 42 
Ss. Soy Meisner v. Fanning, 3 


N. 
INC SS 

72. Matter of Provincial Fish- 
eries, 26 Can. S. C. 444, 

73. Arnold v. Mundy, 6 N. J. L. 
1, 10 AmD 356; Neill v. Devonshire, 
8 App. Cas? * 136,123 “ROA ie. 
Northumberland v. Houghton, L. R. 
5 Exch. 127, 12 ERC 184; Malcomson 
v. ‘O'Dea, 10 Hie Gas..593, 11, Re= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ets dines 


§§ 21-22] 


fishery in tidal waters is claimed by a grant from 
the crown, it must have had its origin not later than 
the reign of Henry II." By other authorities, how- 
ever, it is held that Magna Charta has no effect 
and in no way restricts the power of the crown to 
grant such a several right of fishery.”5 

Power to grant exclusive fishery. Since Magna 
Charta the power to grant exclusive rights of fishery 
in ‘navigable waters in England and Canada resides 
in parliament,’® and in the United States in con- 
gress in regard to land under water within a ter- 
ritory,’” or, if within a state, in the state legisla- 
The colonies prior to the revolution exer- 
cised such a right by the governor and colonial as- 


ture.78 


semblies.7° 
Assignment of grant. 


print 1155, 12 ERC 169; Bridges v. 
Proton, - ue Ts.) Ta TRep, IN? ‘S: 16531 
74. Wooley v. Campbell, 37 N. J. 
L. 163; Tinicum Fishing Co. v. Car- 
ter, 61 Pa. 21, 100 AmD 597; Smith 
v. Andrews, [1891] 2 Ch. 678; Car- 
lisle v. Graham, L. R. 4 Exch. 361; 
Malcomson v. O’Dea, 10 H. L. Cas. 
593, 11 Reprint 1155. j 

[a] Presumption.—Evidence of a 
long exclusive enjoyment may give 
rise to the presumption of a grant 
beyond legal memory. Malcomson v. 
O’Dea, 10 H. L. Cas. 593, 11 Reprint 
1155, 12 ERC 169. 

[b] Subsequent grant of fishery 
created before Magna Charta.—(1) 
A several fishery in tidal water cre- 
ated by the crown before the time of 
Henry Il. might afterward be law- 
fully made the subject of a grant by 
the crown to a private individual. 
Malcomson vy. O’Dea, 10 el EK OR ISS 
bose lie ireprint 1155, 12. hRC 169. 
(2) Such a privilege granted before 
Magna Charta, but subsequently re- 
verting to the crown, may be re- 
granted by the crown to a subject. 
Northumberland v. Houghton, L. R. 
5 Exch. 127; Tighe v. Sinnott, [1897] 
ety, 5 E40. 

75. Brookhaven v. Strong, 60 N. Y. 
56 [aff 1 Thomps. & C. 415]; Rocke- 
feller v. Lamora, 85 App. Div. 254, 
83 NYS 289; Rogers v. Jones, 1 
Wend GN. -Yon23si.) 10 Amb 14937 
Payne v. Providence Gas Co., 31 R. I. 
295, 77 A 145, 153, AnnCas1912B 65 
[cit Cyc]. é 

[a] By the common law the king 
had the right to grant the soil un- 
der navigable watérs, and with it 


the exclusive right of fishery. 
Brookhaven v. Strong, 60-N. Y. 56 
{aff 1 Thomps. & C. 415]. 

76. Concord Mfg. Co. v. Robert- 


son, 66 N. H. 1, 25 A 718, 18 LRA 
679; Wooley v. Campbell, 37 N. J. 
L. 163; Brookhaven v. Strong, 60 
N. Y. 56 [aff 1 Thomps. & C. 415]; 
Gould v. Hudson River R. Co., 
N. Y. 522; Atty.-Gen. v. Atty.-Gen., 
f1914] A. C..153, 15 DomLR 308, 13 
EBastLR 536, 26 WestLR 347, 5 West 
Wkly 878. 

[a] By the British North Amer- 
ica Act (1867) § 91 (1) sea coast and 
inland fisheries are among the mat- 
ters to which the exclusive authority 
of the Dominion parliament extends; 
and therefore a provincial legisla- 
ture has no power to grant exclusive 
rights of fishing in the open sea 
within three miles of the coast of 
the province or in any arm of the 
sea, or estuary of a river, or other 
tidal waters, the right of fishing in 
such waters being a, public right 
which can be dealt with only by the 
Dominion parliament. Atty.-Gen. v.°* 
Atty.-Gen., [1914] A. C, 153, 15 Dom 
LR 308, 13 BastLR 536, 26 WestLR 
347, 5 WestWkly 878 [aff 47 Can. 
S. C. 493, 11 DomLR 255, 23 WestLR 
123]. (2) Under such act the en- 
actment of fishery regulations 1S 
within the exclusive competence of 
the dominion legislature, although 


An exclusive right to take 


FISH 


the legislation of provincial: legis- 
latures is not necessarily incompe- 
tent merely because it may have re- 


lation to fisheries. Atty.-Gen. v. 
Atty.-Gen., [1898] A. C. 700. 
77. Shively v. Bowlby, 152 U. S. 


1, 14 SCt 548, 38 L. ed. 331; Colum- 
bia Salmon Co. v. Berg, 5 Alaska 538; 
Hampton v. Columbia Canning Co., 3 
Alaska 109. See generally Naviga- 
ble Waters [29 Cye 357]. 

78. McCready v. Virginia, 94 U. S. 
391, 24 L. ed. 248. And see cases 
supra note 59. 

79. Brookhaven v. Strong, 60 N. Y. 
56 [aff 1 Thomps. & C. 415]. 

80. Watertown v. White, 13 Mass. 
477; State v. Sutton, 2 R. I. 434. 

[a] Statutory authority to sell 
fishing’ privileges.—A statute author- 
izing three towns to sell the right 
of taking fish within their limits 
was held to be a grant of a fran- 
chise to the three towns, which they 
might assign or release, provided 
they did not thereby infringe the ob- 
ject or condition of the grant. 
Watertown v. White, 13 Mass. 477. 


81. Munson v. Baldwin, 7 Conn. 
168. : ‘ 
82. Jacobson v. Fountain, 2 Johns. 


GNEPY 2) EO} 

83. Conn.—Turner v. Hebron, 61 
Gonn: 175, 22 A 951, 14° LRA 386; 
Chalker v. Dickinson, 1 Conn. 382, 6 
AmD 250. 

Mass.—Com. vy. Bailey, 13 Allen 

60 


541. 

N. Y.—Brookhaven v. Strong, 

N. Y. 56; Rogers v. Jones, 1 Wend. 
237, 19 AmD 493; Gould v. James, 
i v. Armistead, 33 
N. C. 433. 

S. C.—Jackson v. Lewis, 25 S. C. 
E259. 

Eng.—Lord Advocate v. Lovat, 5 
App. Cas. 273; McDouall v. Lord Ad- 
vocate, L. R. 2 H. Ll. Se. 431; Raw- 
storne v. Backhouse, L. R. 3 C. P. 67; 
Blundell v. Catterall, 5 B. & Ald. 268, 
7 ECL 152, 106 Reprint 1190; Carter 
v. Murcot, 4 Burr. 2162, 98 Reprint 
127, 12 ERC 166; Rogers v. Allen, 1 


Campb. 309; Mannall wv. Fisher, 5 
CG. B. N.S. 856, 94 BCL 856, 141 
Reprint 856; Reg. v. Downing, 11 


Maleomson v. O’Dea, 
10 H. L. Cas. 593, 11 Reprint 1155, 
12 ERC 169; O’Neill v. Allen, 9 Ir. 
Cc. L. 152; Edgar v. English Fish- 
eries, 23 L. T. Rep. N. S. 732; Orford 
v. Richardson, 4 T. R. 437, 100 Re- 
print 1106. ¢ 

Newfoundl.—Rex v. Row, 1 New- 
foundl. 126. 

N. S.—Dogerty v. Power, Russ. Eq. 
@as:y 419. ‘ 

84. Me.—Moulton v. Libbey, 37 
Me. 472, 59 AmD 57. 

Mass.—Melvin v. Whiting, 13 Pick. 
184. 

N. Y.—Gould v. James, 6 Cow. 369. 

Or.—Hume v. Rogue River Pack- 


Cox CMe w OS US 


ine AO. ole OL 2Olse Cor DOL, roan ee 
1065, 96 P 865, 181 AmSR 732, 31 
LRANS 396. 

Ss. C.—Jackson v. Lewis, 25 S. C. 
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fish in navigable waters, acquired by grant from 
the state, may be assigned,®° unless the terms of the 
grant are such as to preclude an assignment.®! But 
where a right of fishery resides in common in the 
inhabitants of a place, a release or assignment by 
one of them does not convey any right nor extinguish 
any interest in him.%? 

[§ 22] b. By Prescription. A prescriptive right 
of several fishery in navigable or public waters may 
be acquired by the long, exclusive, and uninterrupted 
enjoyment of such right.8* 
based upon the supposition that a previous grant has 
been made, every presumption is against it and it 
must be clearly proved.’ 
where a prior grant could not have been made;** nor 
can it be presumed from the mere uninterrupted use 


But as this right is 


It cannot be presumed 


£259. 

Eng.—Neill v. Devonshire, 8 App. 
Cas. 135, 28 ERC 756; Carter v. Mur- 
cot, 4 Burr. 2162, 98 Reprint 127, 12 
ERC 166; Edgar v. English Fish- 
Cries iZok Lae hy ROD. eNenSe T3250 innk 


v. Curell, 6 M. & W. 234, °151 Re- 
print 395. 
[a] Occupation of a spot for five 


or six weeks annually as a fishing 
place is not sufficient to establish a 
prescriptive right of exclusive fish- 
ery, either as against the public or 
as against an individual proprietor. 
Jackson v. Lewis, 25 S. C. L. 259. 
[b] Title to adjacent lands, not 
basis of exclusive right.—Where the 
owner of uplands bordering on navi- 
gable water has no title in the ad- 
joining lands below high-water mark, 
nor any right in or over the ad- 
joining waters as appurtenant there- 
to, title to the uplands adjacent to 
that part of a river above tide water 


runs only to the ordinary high-water 


mark, and cannot be made the basis 
of an exclusive right to fish in its 
waters. Hume v. Rogue River Pack- 
iInguCos 51 Ors 2e83 te sot eos we 
T0655, 596 3 865, $134 -AmSR 7 s2,0o8 
LRANS 396. 

85. Cal—Pacific Steam Whaling 
Co. v. Alaska Packers’ Assoc., 138 
CalovG32he 72ente PUL 

Md.—Sollers v. Sollers, 77 Md. 148, 
26 A 188, 39 AmSR 404, 20 LRA 94, 

N. H.—State v. Franklin Falls Co., 
49 N.-H. 240, 6 AmR, 513. 

N. Y.—Slingerland vy. International 
Contracting Co., 169 N. Y. 60, 61 NE 
995, 56 LRA 494 [aff 43 App. Div. 
215,60 NYS 12]. 

N. C.—Bell v. Smith, 171 N. C. 
116, 87 SE 987. 

Pa.—Tinicum Fishing Co. v. Car- 
ter, 61 Pa. 21,100 AmD 597. 

N. S.—Donnelly v. Vroom, 40 N. S. 
585, 2 HastLR 358 [app dism 42 
N.S. 327]. 

[a] Thus (1) in New York an ex- 
clusive right by prescription to take 
fish in navigable waters of the state 
presumes a grant, and it must be one 
which was anterior to the succession 
by the state to the rights of the 
crown, as the state cannot grant an 
exclusive right to fish in navigable 
waters. Slingerland v. International 
Contracting Co., 169 N. Y. 60, 61 NE, 
995, 56 LRA 494 [aff 43 App. Div. 
215, 60 NYS 12]. (2) In North Caro- 
lina under Revisal (1905) § 1693, pro- 
viding that all unappropriated lands 
shall be subject to entry, except 
lands covered by navigable waters, 
an owner of a grant of lands upon 
navigable water, who used the beach 
for a seine fishery for many years, 
acquired no exclusive right to cast 
the seine in front of the beach. Bell 
Vo Smith, DiigNe ©. 16; 8% SH 987. 

[b] No adverse possession against 
state incapable of granting.—Pos- 
session of land covered by water. 
within the ebb and flow of the tide, 
although continuous and adverse for 
twenty years, will not confer such 
a title to the soil as will enable a. 


608 [26C.J.] 


and enjoyment of such right in common with others; 
but it must appear that all others have been kept 
out by claimant and his grantors from fishing in 
the particular place in any manner.*® 

[§ 23] 5. Rights as to Oysters, Clams, and Other 
In General. As a general rule the 
right of taking oysters, clams, and other shellfish 
from land or flats under public waters, below high- 
water mark, is in the public,8* except in so far 
as an exclusive right to a portion of such fisheries 
1s acquired by an individual by a grant or lease 
from the state,®® or by lease from the local govern- 


Shellfish 8’—a, 


ment,°° or an exclusive privilege 


person to maintain trespass against 
one who enters thereon and catches 
fish without permission, if such pos- 
session began after the passage of 
an act providing that “no patent 
Shall hereafter issue for land covered 
by navigable waters.” Sollers v. Sol- 
lers, 77 Md. 148, 26 A 188, 39 AmSR 
404, 20 LRA 94. See Delaware, etc., 
Rs Cox yy. Stump, 87'Gill-&s Je GMd) 
479, 29 AmD 561 (where the court 
expressly stated that it did not de- 
sire to be considered as expressing 
an opinion upon the question whether 
or not an exclusive right to fish in 
navigable waters could be acquired 
by prescription). 


86. Me.—Mouliton v. Libbey, 37 
Me. 472, 59 AmD 57. 
Md.—Delaware, etc, R. Co. v. 


Stump, 8 Gill & J. 479, 29 AmD 561; 
Day v. Day, 4 Md. 262. 

N. Y.—Slingerland v. International 
Contracting Co., 169 N.Y. 60, 61 
NE 995, 56 LRA 494 [aff 48 App. Div. 
215, 60 NYS 12]. 

N. C.—Collins v. Benbury, 25 N. C. 
QUAM SSA DIT 22, MOT. SING) (C. Li8 42 
AmD 155. 

ee ee v. Biemiller, 34 Oh. St. 
492. 

Or.—Hume v. Rogue River Packing 
Co,,-o1, Or, 237, Sate 390, 92 Py F065, 
96 P 865, 131 AmSR 732, 31 LRANS 
396. 

Eng.—Bevins v. Bird, 12 L.°7T. 
Rep. N. S. 306. 

[a] MTlustration.—Where the own- 
er of lands adjacent to a river had 
long been alone in exercising the 
right to fish therein with seines and 
nets, such exercise is not adverse to 
anyone in the sense of establishing 
a prescriptive right, since it did not 
necessarily prevent other citizens 
from exercising the same right dur- 
ing the alleged prescriptive period. 
Hume v. Rogue River Packing Co., 
51 Or. 237, 83 P 391, 92 P1065, 96 
P 865, 131 AmSR 732, 31 LRANS 396. 

{b] Warning not adverse posses- 
sion.—The mere fact that an owner 
of lands adjacént to a river warns 
intending ‘fishermen away from the 
waters opposite his lands is not suffi- 
cient to constitute adverse posses- 
sion of the right to fish in such 
waters, since the intent upon which 
adverse possession is founded is de- 
termined by what is done, not by 
what is said, and such warning to 
some fishermen would not be a no- 
tice to others, much less a notice to 
the state. Hume v. Rogue River 
Packing Co., 51 Or. 287, 83 PRP 391, 
92 P 1065, 96 P 865, 181 AmSR 732, 
31 LRANS 396. 

87. Larceny of oysters 
oyster beds see Larceny [25 Cyc 17]. 

Offenses as to oysters, clams, and 
other shellfish see infra § 83. 

ss. U. S—Smith v. Maryland, 18 
How. 71, 15 L. ed. 269; Martin v. 
Waddell, 16 Pet. 367, 10 L. ed. 997; 


Gratz v. McKee, 258 Fed. 335, 169 
CCA 351. 
Conn.—Hayden v. Noyes, 5 Conn. 


°391; Peck v. Lockwood, 5 Day 22. 
Me.—Moulton v. Libbey, 387 Me. 
472, 59 AmD 57; Parker v. Cutler 


from. 


FISH 


is acquired by 


Milldam Co., 20 Me. 353, 37 AmD 56. 

Mass.—Packard Vv. Ryder, 144 
Mass. 440, 11 NE 578, 59 AmR 101; 
Com. v. Manimon, 136 Mass. 456; 
Proctor v. Wells, 108 Mass. 216; Com, 
v. Bailey, 138 Allen 541; lLake- 
man v. Burnham, 7 Gray 437; Wes- 
ton v. Sampson, 8 Cush. 347, 54 AmD 
764. 

N. J.—Grace vy. Willets, 50 N. J. L. 
414, 14 A 559; Brown v. De Groff, 
50 N. J. Li 409, 14 A 219, 7, AmSR 
794; Wooley v. Campbell, 37 N. J. L. 
163; Paul.v. Hazelton, 37 N. J. L. 
106; Arnold v. Munday, 6 N. J. L. 
1, 10 AmD 356; Shepherd v. Lever- 
sonye2. Ne edie La. 391, 

N. Y.—Moit v. Underwood, 148 
N. Y. 463, 42 NE 1048, 51 AmSR 
711, 32 LRA 270 [aff 738 Hun 509, 
26 NYS? 3071: 

N. C.—State v. Wills, 104 N. C. 
764, 10 SE 764. : 

R. I1—Allen v. Allen, 19 R. I. 114, 
32 A 166, 61 AmSR 738, 30 LRA 


497. 
Tex.—Gustafson v. State, 40 Tex. 


Cr. 67, 45 SW 717, 48 SW 518, 43 
LRA 615. 

Va.—McCandlish v. Com., 76 Va. 
1002; McCready v. Com., 27 Gratt. 


(68 Va.) 985. 

Eng.—Bagott v. Orr, 2 B. & P. 472, 
126 Reprint 1391. 

N. S.—Donnelly v. Vroom, 42 N. S. 
327 [dism app 40 N. S. 585, 2 Hast 
LR 358]. 

[a] Tenants in common of a nat- 
ural oyster bed have an equal right 
to enter thereon and to remove nat- 
ural oysters; and one of them cannot 
deprive his cotenant of the right to 
take any of the natural oysters by 


seattering a few seed oysters over 


the premises in such a manner as to 
render it impossible to remove the 
natural ones without disturbing 
those being planted. Mott v. Under- 
wood, 148 N. Y. 463, 42 NE 1048, 51 
AmSR 711, 32 LRA 270. 

{b] Extent of right—The right 
to take shellfish does not, however, 
carry with it any right to take the 
soil, or dead_ shellfish imbedded 
therein, except as necessarily adher- 
ing to the living shellfish taken. 
Moore, v. Griffin, 22 Me. 850; Porter 
v. Shehan, 7 Gray (Mass.) 4385. 

89. U. S.—Martin v. Waddell, 16 
ae 367, LOGS ed), 997, 7 8 IN, Ja a, 
495. 

La.—State v. Authement, 139 La. 
1070, 72 S 789; Morgan v. Nagodish, 
40 La. Ann. 246, 3 S 636. 


Mass.—Proctor v. Wells, 103 Mass. 
216; Lakeman v. Burnham, 7 Gray 
437. 


N. J.—Wooley v. Campbell, 37 N. J. 
L. 163; Paul v. Hazelton, 37 N. J. L. 
106. 

R. I.—Allen v. Allen, 19 R I, 114, 
$2 A.166,;..61 AmSR 735, 30) LRA: 
497; State v. Sutton, 2 R. I. 434. 

Tex.—North American Dredging 
Co. v. Jennings, (Civ. A.) 184 SW 
287: .Jones v.. Johnson, 6° Tex. Civ. 
A. 252, 25 SW 650. 

Wash.—State v. Van Vlack, 101 
Wash. 508, 172 P 568. 

[a] Grant by colonial governor.— 
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prescription.®t It has been held, however, that an 
exclusive right to take oysters, ete., cannot be ac- 
quired by user alone,®? especially by a nonresident,?? 
and that such a right, although properly acquired, 
cannot be retained by a former resident after he 
has removed from the state.®* 
and use of such exclusive right and a successful 
maintenance of the right when disputed or resisted, 
if not sufficient te give title by prescription, may 
give claimant the benefit of every legitimate pre- 
sumption to supply any defects in his title.* A per- 
son has no right, as incidental to the exercise by 
him of the public right of fishing, to appropriate a 


But the possession 


A..grant of the soil, with the right 
of private fishery in an arm of the 
sea, by a colonial governor, ratified 
and confirmed by act of the colonial 
assembly, conveyed an _ exclusive 
right to the oyster fisheries in the 
waters covered by the grant. Brook- 
haven v. Strong, 60 N. Y. 56 [aff 1 
Thomps. & C, 415]. 

[b] Effect of conveyance.—A con- 
veyance by the state of lands be- 
tween extreme low tide and mean 
low tide as an oyster bed, made pur- 
suant to statute passes title to the 
grantee, and a subsequent convey- 
ance of tidelands subject to the 
right of the purchaser of any part 
of the lands for the cultivation of 
oysters made under another statute. 
which in defining tidelands except 
oyster reserves, does not divest the 
original grantee of title. Hurley v. 
Olympia Oyster Co., 105 Wash. 244, 
177 P 732 (construing the Callow 
Act and L.-[1911] p 129). 

[c] Right of state to retake. 
—Under Remington & B. Code 
§§ 6806, 6807 (Sess. L. [1895] ce 25 

2), providing for deeds to oyster 
lands and reserving the right to the 
state to repurchase them, the state 
may retake possession, but it cannot 
convey the reversion to a third party. 
Scott v. Olympia Oyster Co., 63 
Wash. 364, 115 P 737. 

Regulation by statute generally 
see infra §§ 25-29, 53. 

90. Barataria Canning Co. v. Ott, 
84 Miss. 737, 37. S 121; Hana v. New- 
ton, 92 N. Y. 88; Robins v. Ackerly, 
91 N. Y. 98 [aff 24 Hun 499]; Smith 
v. Cooke, 24 Cox C. C. 691. 

[a] Lease from town.—The ex- 
clusive right to take oysters from 
lands covered by a bay may be ac- 
quired by an individual by a lease 
from a town which acquired title un- 
der letters patent. Hand v. Newton, 
92 N. Y. 88; Robins v. Ackerly, 91 
NG 98s 

91. Clinton v. Bacon, 56 Conn, 508, 
16 A 548; Proctor v. Wells, 103 Mass. 
216; Ipswich Common, ete., Land v. 
Herrick, 9 Gray (Mass.) 529; Lake- 
man v. Burnham, 7 Gray (Mass.) 
437; Bagott v. Orr, 2 B. & P. 472, 126 
Reprint 1391. 

[a] Adverse possession under void 
designation.—The state cannot be 
barred from asserting title to a nat- 
ural oyster bed by the adverse pos- 
session of one who claims under a 
void designation, although the state 
is not a party to the action, if the 
action is brought by the authority 
and on behalf of the state. Clinton 
v. Bacon, 56 Conn. 508, 16 A 548. 

92. Peo. v. Lowndes, 55 Hun 469, 
8 NYS 908 [rev on other grounds 
T30.4N. ~Y.',455, 299 NE aZb1y. 

93. Huntington v. Lowndes, 40 
Fed. 625 [aff 153 U. S. 1, 14 SCt 758, 
38i Leved: 6157; 

* Statute excluding nonresident from 
oyster fisheries see infra § 27. 

94. Huntington v. Lowndes, 40 
Fed. 625 [aff 153 U. S. 1, 14 SCt 758, 
38 L. ed. 615]. 

95. Brookhaven v. Strong, 60 N.Y. 
56 [aff 1 Thomps. & C. 415]; Smith- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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portion of the shore for the storage of his oysters, 
to the exclusion of the rest of the public.®* 

[§ 24] b. Right to Plant and Cultivate Oysters 
in General. Oysters and clams, which are planted 
at places where they do not naturally grow, and 
where no oysters or clams are growing at the time, 
and the location of which is marked by posts or 
otherwise, are the subjects of private ownership, 
and are the property of the person who plants them, 
and the right of the owner of the bed is not re- 
stricted to the identical oysters planted, but extends 
to and embraces the offspring of parent oysters so 
planted, which remain within the bed,®? and other 
persons cannot impair the planter’s title to the 
oysters which he has planted, by depositing other 
oysters in the same place;°* nor can his possession 
be questioned by a mere wrongdoer ;°? and the inter- 
fering with or taking of them by another person is 
a trespass for which an action will lie _ Such a 
planting of oysters is a legitimate exercise of the 
common right of fishery, and is not inconsistent with 
its reasonable enjoyment by others.? Further, where 
a person violates a statute, or commits a trespass, 
in planting his oysters, he may be compelled to 
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remove them, but he does not forfeit his property 
in them. If a bed thus planted interferes with 
the exercise of the common right of fishing or of 
navigation, the interest of the owner in them will 
be subservient to the enjoyment of the public use,* 
but even in such a case a private person has no 
right to take them away and convert them to his 
own use.” But where a person plants oysters on 
natural oyster lands, and thus mingles them with 


-the oysters growing naturally, he is conclusively 


held to have abandoned them to the public, and 
has no property right therein, unless such right 
is conferred by statute.® 

_ Forfeiture of right. The rights acquired by plant- 
ing oysters may be forfeited by permitting the 
oyster bed to remain without stakes or marks of 
ownership for a long period of time after the orig- 
inal stakes have been carried away.? 

[§ 25] ¢. By Statute—(1) In General. In most 
jurisdictions: the right of planting and taking 
oysters, clams, ete., is now regulated by general or 
local statutes;? and these statutes have generally 
been held to be constitutional.2 Whilst the various 
statutes differ in regard to particular provisions 


town v. St. James Oyster Co., 80 
Mise. 173, 140 NYS 981. 

96. Truro Corp. v. Rowe, [1902] 
2 d5 1B. 709. , 

97. Gratz v. McKee, 258 Fed. 335, 
169 CCA 351; Grace v. Willets, 50 
N. J. L. 414, 14 A 559; State v. 
Taylor, 27 N. J. Ll. 117, 72 AmD 347; 
Peo. v. Morrison, 194 N. Y. 175, 86 
NE 1120, 128 AmSR 552 [rev 124 
App. Div. 10, 108 NYS 262]; Vroom 
Va billy S 4a INer Wink OSs ue INES 214 
fatie99 App Divs, 516,79 INYS 5193 
Peo. v. Hazen, 121 N. Y. 313, 24 NE 
484 [rev 52 Hun 38:70, 5 NYS 337]; 
Post v. Kreischer, 103 N. Y. 110, 8 
NE 365, 18 AbbNCas 192 [rev 32 Hun 
49, 14 AbbNCas 38]; Dickens v. New 
York, 175-App. Div. 568) 162 NYS 
483; Slingerland v. International 
Contracting Co., 43 App. Div. 215, 
60 NYS 12 [aff 169 N. Y. 60, 61 NE 
995, 56 DRA ~494]; Sutter v. Van 
Derveer, 47 Hun 366 [aff 122 N. Y. 
652 mem, 25 NE 907]; McCarthy v. 
Holman, 22 Hun (N. Y.) 53; Lowndes 
v. Dickerson, 34 Barb. (N. Y.) 586; 
Decker v. Fisher, 4 Barb. (N. Y.) 
592; Peo. v. Wanzer, 43 Misc. 136, 88 
INGIMS 2 Sioe41 8 UNE) Crise s7 Mleetuv: 
Hegeman, 14 Wend. (N. Y.) 425 
Payne v. Providence Gas Co., 31 R. I. 
295, 77 A 145, AnnCas1912B 65. 

{a] Illustrations. — (1) Where 
clams or oysters are reclaimed from 
nature and transplanted to a _ bed 
where none grow naturally, and the 
bed is so'marked out by stakes as to 
show that they are in the possession 
of a private owner, they are per- 
sonal property and the subject of 
larceny. Peo. v. Morrison, 194 N. Y. 
175, 86 NE 1120, 128 AmSR 552 [rev 
124 App. Div. 10, 108 NYS 262]. (2) 
Clams planted under public water in 
a bed where they do not exist natu- 
rally and which is set off or inclosed 
by stakes or otherwise sufficiently 
to show private possession, are chat- 
tels. Peo. v. Wanzer, 43 Misc. 136, 
REN Y Suosisels: N.aveuGr. c34d- 

[b] The germs which become at- 
tached to the oyster shells so planted 
belong to the one who plants_the 
shells. Grace v. Willets, 50 N. J. L. 
414, 14 A 559. : 

[ce] Planting on leased land.— 
Where a person is in possession of 
land under water owned by a city, 
under lease from the state, in the 
absence of regulations adopted by 
the, city, as to the use of the water 
for oyster planting and growing, 
such person as an inhabitant does 
not become a trespasser in using the 
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land for oyster growing without 
specific permission, ‘and oysters 
placed there by him remain his per- 


sonal property. Dickens v. New 
ree 175 App. Div. 568, 162 NYS 
98. Decker v. Fisher, 4 Barb. 
CNG Ys) 1592. 
99. Payne v. Providence Gas Co., 


- R. I. 295, 77 A 145, AnnCas1912B 

1. See infra § 37. 

Qh Post jv. ekKreischer;, 103) IN. iY: 
110, 8 NE 365, 18 AbbNCas 192 frev 
32 Hun 49, 14 AbbNCas 388]. 

3. Powell v. Wilson, 85 Md. 347, 
37 A 216; Boston, etc., Canal Co. v. 
Henshaw, 229 Mass. 185, 118 NE 
2763) State. v. 7 Laylor; 27  Nto J. i: 
117, 72 AinD 347; Vroom vy. Tilly, 99 
App. Div. 516, 91 NYS 51 [aff 184 
N. Y. 168, 77 NE 24]; Davis v. Davis, 
%2 App. Div. 593, 76 NYS 539; Sut- 
ter v. Van Derveer, 47 Hun 366 [aff 
122 N. Y. 652, 25 NE 907]. 

[a] Ownership of the land where- 
on the oysters are deposited is not 
a prerequisite to ownership in the 
oysters; and if a party is guilty of 
trespass in planting or cultivating 
oysters on the lands of another, such 
fact does not authorize the owner of 
the land to take those oysters to his 
own use, although he might compel 
the trespasser to take them up, or 
might remove them as a nuisance. 
Vroom vy. Tilly, 99 App. Div. 516, 91 
NYS 51 [aff 184 N. Y. 168, 77 NE 
24]. 
4, State v. Taylor, 27 N. J. LL. 
117, 72 AmD 347; Lowndes v. Dick- 
erson, 34 Barb. (N. Y.) 586; Decker 
vy. Fisher, 4 Barb. (N. Y.) 592; Fleet 
v. Hegeman, 14 Wend. (N. Y.) 42. 

[a] Where oysters are planted 
upon natural clam beds, a person 
may use such clam beds in good faith 
for the purpose of taking clams, 
provided no unnecessary damage iS 
done to the oysters planted thereon. 
Brown v. De Groff, 50 N. J. L. 409, 
14 A 219, 7 AmSR 794. 

{[b] Natural beds.— Oyster men 
have no right to appropriate or stake 
off land on which there are natural 
clams, and their encroachment upon 
public clam fishing grounds is a pub- 
lic nuisance. De Graff v. Truesdale, 
LOMIN avn 902 

5. Grace v. Willets, 50 N. J. L. 
414, 14 A 559; Metzger v. Post, 44 
New. ln. 4. 435AmR 341; State: v. 
May lormee (oN wu.» LL; 902) Am D 
347; Vroom v. Tilly, 184 N. Y. 168, 
77 NE 24. 


Trespass for injury to, or loss of 
oysters, clams, etc. see infra § 37. 

6 Hurley v. Virginia Fisheries 
Commn. 264 Fed. 116. 

7. Brinckerhoff v. Starkins, 11 
BarbyaGNeeyoy 243% 

Forfeiture of right under statute 
see infra § 28. 

8. See statutory provisions; and: 

U. S.—Corfield v. Coryell, 6 F. Cas. 
No. 3,230, 4 Wash. C. C. 371. 

La.—Louisiana Land, etc. Co. v. 
Gasquet, 45 La. Ann.\ 759, 13 S 171. 

Me.—State v. Peabody, 103 Me. 
327, 69 A 273. 

Md.—Powell v. Wilson, 85 Md. 347, 


37 A 216 
13 Allen 


Mass.—Com., 
541. 

Miss.—Eaton v. State, 80 Miss. 588, 
32 S 2 (construing Acts [1898] ec 90, 
as to dredging for oysters). 

N. J.—State v. Corson, 67 N. J. L. 
178, 50 A 780. 

Tex.—Holt v. Follett, 65 Tex. 550 
(construing act of March 8, 1879). 

[a] A statute prohibiting a tak- 
ing for destruction does not prohibit 
a taking of oyster spawn for the 
purpose of removing it to beds, for 
further growth and maturity to make 
it marketable. Bridger v. Richard- 
son, 2 M. & S. 568, 105 Reprint 493. 

9. La.—State v. Guidry, 142 La. 
422, 76 S 843. 

Md.—Phipps v. State, 22 Md. 380, 
85 AmD 654. ; 

Mass.—Com. v. Hilton, 174 Mass. 
29, 54 NE 362, 45 LRA 475. 

N. J.—State v. Price, 71 N. J. L. 
249, 58 A 1015. 

N. Y.—Peo. v. Thompson, 30 Hun 


v. Bailey, 


457. 

R. I.—State v. Nelson, 31 R. I. 264, 
77 A 170; New England Oyster Co. v. 
McGarvey, 12 R. I. 385; State v. Med- 
bury, 3 R. I. 138; State v. Cozzens, 
statute au- 
toms for oyster bedding grounds is 
merely an administrative measure, 
designed to conserve a resource of 
the state, and does not violate a con- 
stitutional provision prohibiting the 
loaning, pledging, or granting of the 
state’s property. State v. Guidry, 142 
La. 422, 76 S 843 (construing Acts 
[1910] No. 189 in reference to Const. 
art: 58). 

[b] Special legislation ——The act 
of 1890, providing that “any person 
or persons, citizens of this state, now 
using or occupying any grounds 
lying under the tidewaters of this 
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therein, it is usually provided that an individual 
may locate or have allotted or leased to him by the 
proper authorities a limited area of public flats or 
lands not already planted, and in which oysters or 
clams do not naturally exist, in which he will have 
the exclusive right of planting and taking oysters, 


state, for the planting or cultivation 
of oysters thereon, said grounds not 
being natural clam grounds or natu- 
ral oyster seed beds . . shall be 
confirmed in their right to use such 
grounds for the purpose of planting 
and cultivating oysters, and the 
oysters planted and grown thereon 
shall be the personal property of the 
person or persons using or occupying 
the grounds,” etc., is obnoxious to 
the constitution of New Jersey, art 
4 § 7 par 11, which provides that 
the legislature shall not pass private, 
local, or special laws “granting to 
any corporation, association, or indi- 
vidual any exclusive privilege, im- 
munity, or franchise whatever.” 
“The right to plant oysters on the 
lands of the state for the sole use 
of the occupant is a privilege, .and 
inasmuch as it excludes all others 
from taking them, it is an exclusive 
privilege which cannot be granted by 
special, local, or private laws. : 
The legislature, in order to increase 


the product of oysters, may declare. 


that all who may now or hereafter 
elect to plant and mark oyster 
grounds shall be protected in the en- 
joyment of such property, but it can- 
not limit immunity to those who had 


planted and staked the grounds at’ 


the passage of the Act of 1890.” 
Beate Veeost, bo WNe te) dus 26a coe A 
683. 

Constitutionality of fish law: 
Interfering with vested rights see 
Constitutional Law § 532. 
Interference with interstate 
merce see Commerce § 74. 
Special legislation see Constitutional 


com- 


Law § 835. 
10. Ala.—Cain vy. Simonson, 39 S 
Bitlis 


Conn.—Hamilton v. Smith, 74 Conn. 
374, 50 A 884; Cook v. Raymond, 66 
Conn. 285, 38 A 1006; State v. Bas- 
sett, 64 Conn. 217, 29 A 471; Clinton 
v. Bacon, 56 Conn. 508, 16 A 548; 
Clinton v. Buell, 55 Conn. 2638, 11 A 
38; Rowe v. Smith, 48 Conn. 444; 
Gulf Pond Oyster Co. v. Baldwin, 42 
Conn. 255; Averill v. Hull, 37 Conn. 
320; Gallup v. Tracy, 25 Conn, 10, 


Fla. —Symmes v. Prairie Pebble 
Phosphate Co., 64 Fla. 480, 60 S 223; 
State v. Gibson, 48 Fla. 162, 37 iS 


651. 

Ga.—Parsons v. Prey, 115 Ga. 955, 

42 SE 234; Jones v. Oemler, 110 Ga. 
202, 35 SH 375. 
' Md.—Travers v. Dean, 98 Md. 72, 
56 A 388; Handy v. Maddox, 85 Md. 
547, 37 A 222; Powell v. Wilson, 85 
Md. 347, 37 A 216; Hess v. Muir, 65 
Md. 586, 5 A 540, 6 A 6738; Phipps 
v. State, 22 Md. 380, 85 AmD 654. 

Mass.—Griffith v. Savary, 181 
Mass. 227, 63 NE 426; Keene v. Gif- 
ford, 158 Mass. 120, 32 NE 946. 

Miss.—Barataria Canning Co. v. 
Ott, 84 Miss. 737, 37 S 121 (constru- 
ing code [1880] § 956). 

N. J.—Townsend v. Brown, 24 N. J. 
L. 80. 

N. Y.—Denton v. Bennett, 102-App. 
Div. 454, 92 NYS 522; Sutter v. Van 
Derveer, 47 Hun 366 [aff 122 N. Y. 
652 mem, 25 NE 907]; Abrams .v, 
Hempstead, 45 Hun 272; Robins v. 
Ackerly, 24-Hun 499 [aff 91 N. Y. 
98]; Abrams v. Johnson, 10 NYSt 
371. 

N. C.—State'v. Goulding, 131 N. C. 
715, 42 SE 563; State v. Spencer, 114 
N. C. TAO 29 SE 93. 

RE I.— Payne v. Providence Gas 
Cour 8LRe T2955) 77 SAN 4 55 38; Ann 
Cas1912B 65; State v. Burdick, 15 
R. I. 239, 2 A 764; New England 
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Oyster Co. v. McGarvey, 12 RR. I. 
38o5 ‘State: va 'Cozzens,* 2) Ref. oon 
State v. Sutton, 2 R. I. 434. 


[§ 25 


clams, ete., for a limited time;?° upon his making 
a proper application therefor,” and complying with 
all other statutory requirements,'? such as giving 
the statutory notice of his intention to locate or 
lease an oyster bed,!® designating such bed by proper 
stakes and lines, or having it designated by the 


beds, for the planting and sowing 
of oysters for one year and pays the 
tax and has the beds staked, as re- 


Tex.—Jones v. Johnson, 6 Tex. Civ. quired, although the statute is re- 


A. 262, 25 SW 650. 

Va.—Whitehead v. Cape Henry 
Syndicate, 105 Va. 463, 54 SE 306; 
West v. Adams, 27 SE 496; Coleman 


v. Claytor, 93 Va. 20, 24 SE 463; 
Aik v. Dulany, 84 Va. 701, 5 SH 


Wash.—In re Anderson, 95 Wash. 
330; 163) (P7767. 

{a] Ground already planted within 
this rule means legally planted, and 
does not apply to ground occupied by 
a trespasser. Abrams v. Hempstead, 
45 Eun (CN. Yi.) 272. 

[b] Construction of particular 
statutes.—(1) A statute, authorizing 
the shellfish commissioners to lease 
tide-water lands, in tracts not ex- 
ceeding one acre at a time to one 
person, but permitting the inclusion 
in one lease of one or more acres so 
leased, merely requires a meeting of 
minds on separate propositions to 
lease each acre, and does not pre- 
vent the lease of several one-acre 
tracts to one person under separate 
agreements to lease, however brief 
the interval between the _ several 
transactions. Payne v. Providence 
Gas. Co., 31 R. I. 295, 77 A 145, Ann 
Cas1912B 65 (construing Act of 
March 29, 1901 [Pub. L. c 853 § 7]). 
(2) A statute giving county commis- 
sioners authority to grant exclusive 
rights to plant oysters on exhausted 
or barren oyster beds does not make 
the finding of such tribunal that a 
certain bed is barren or exhausted 
conclusive on the courts, in a direct 
proceeding to test the validity of a 
lease under such authority. State v. 
Gibson, 48 Fla. 162, 37 S 651. 

{c] Sufficiency of lease.—A lease 
of lands as fishing grounds is regu- 
lar and valid on its face, where it 
recites the date, names the parties, 
recites a lease of specified lots to be 
held as a private or several oyster 
hatchery for ten, years on payment 
of a specified yearly rental, recites 
that the lessees shall have peaceable 
occupation, requires the lessee to pay 
the rental, recites that the lease is 
subject to existing laws relating to 
oyster fisheries and to the state’s 
reserved right to amend such laws, 
requires the lessee to define the 
premises by bounds, etec., as required 
by the commissioners, requires him 
to pay the expense of renewing 
bonds, prohibits underletting without 
the commissioners’ assent, permits 
forfeiture of the lease for noncom- 
pliance with its conditions, and 
where it is signed by the lessees 
and by the state by the commis- 
sioners. Payne v. Providence Gas 
Co., 31 R. I. 295,77 A: 145, AnnCas 
1912B 65. 

{d] Waters claimed under colonial 
patent or grant.—In New York un- 
der the Fisheries, Game, and Forest 
Law. (L. [1892] p 9838 c 488, as 
amended by L. [1895] p 237 c 395, 
and p 924 ec 974) § 198, the powers 
conferred upon the commissioners by 
§ 197 of the law, to lease lands un- 
der water for the purposes of shell- 
fish cultivation, does, not apply tu 
lands under water claimed under 
colonial patents or legislative grants 
by any town or person in certain 
counties. Denton v. Bennett, 102 
App. Div. 454, 92 NYS 522. 

[e] Effect of repeal of statute.— 
Where a person under a statute ob- 
tains an assignment of certain oyster 


pealed, the repeal cannot defeat the 
interest which has been vested in 
him, and on which he has paid the 
tax before the repeal act is passed, 
although the beds are not staked un- 
til after its passage. Power v. Taze- 
wells, 25 Gratt. (66 Va.) 786. 

lil. Conn.—Guif Pond Oyster Co. 
v. Baldwin, 42 Conn. 255. 

Ga.—Parsons v. Prey, 115 Ga. 955; 
42 SE Hed 

N. Y.—Abrams v. 
NYSt 3871. 

R. I.—Payne v. Providence Gas Co., 
As R. I. 295, 77 A 145, AnnCas1912B 

Va.—Sinclair v. Quackenbush, 101 
Va. 245, 43 SE 354; Coleman v. Clay- 
tor, 93 Va. 20, 24 SE 463; Hurst v. 
Dulany, 84 Va. 701, 5 SE 802; West 
v. Adams, 27 SE 496. 

And see cases supra note 10. 

{a] ‘Sufficiency of aprlication.— 
(1) Under a statute providing for 
applications to secure assignments of 
oyster planting grounds, put neither 
expressly nor by intendment provid- 
ing that the applications shall be 
in writing, an application to obtain. 
a location for planting oysters may 
be verbal. Sinclair v. Quackenbush, 
101 Va. 245, 43 SH 354 (construing 
Code § 2137). (2) But a request that 
if any one else applies for a cer- 
tain ground for planting and propa- 
gating oysters, the party preferring 
the’ request should be allowed to take 
it, is not such an application for a 
location as the law contemplates or 
requires. Coleman vy. Claytor, 93 Va, 
20, 24 SE 463. 

12. Sutter v. Van Derveer, 47 Hun 
366 [aff 122 N. Y. 652 mem, 25 NE: 
907]; Jones v. Johnson, 6 Tex. Civ. 
A. 262, 25 SW 650;-West v. Adams, 
(Va.) 27 SE 496. And see cases 
supra notes 10, 11. 

[a] One who plants oysters be-. 
fore complying with the statutory 
requisites, such as obtaining a cer- 
tificate from the town authorities, 
cannot afterward justify his planting 
under his subsequent compliance. 
Sutter v. Van Derveer, 47 Hun 366. 
[aff 122 N. Y. 652, 25 NE 907]. 

13. Handy v. Maddox, 85 Md. 547, 
37 A 222; Payne v. Providence Gas 
Goy,..30. oR. 
1912B 65; West v. Adams, (Va.) 27 
SE 496; Coleman v. Claytor, 93 Va. 
20, 24 SE 463. 

{a] Purpose of notice.—The no- 
tice required to be given on applica- 


Johnson, 19 


tions for a lease of land by the state 


for oyster grounds is for the benefit 
of the public on the question whether 
the land shall be leased, and not 
whether it shall be leased to a par- 
ticular person, 
the only one that can be considered 
by the shellfish commissioners at the 
first hearing on the application or by 
a court on appeal. Payne v. Provi- 
dence Gas Co., 31-R. I. 295, 77 A 
145, AnnCas1912B 65. 

[b] Sufficiency of notice.—Where 
locators of oyster lots place on the 
shore, on unoccupied land lying on 
the waters nearest to the proposed 
location, a notice stating their inten- 
tion to locate the lots within thirty 
days, the notice is sufficient; since, 
if the land is vacant, it is not nec- 
essary to give any notice, 
there is an owner unknown to such 
locators, all that is within their 


power is to post the notice on the- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


295, 77 A 145, AnnCas. 


and that question is: 


and, if’ 


EF 


ttt 


eee 


a 


= 


§ 25] 


proper officials, so as to distinguish it from other 
parts of the water in which other individuals or the 
public generally have the right of fishery ;* record- 
ing a written description thereof in the proper of- 
fice;*° and actually using and occupying it in good 
faith for the cultivation of oysters.1é 
‘utes apply only to certain specified waters or to a 
particular class of persons.!7 Provision is also made, 
im some statutes, for the settlement of questions 


Jand. Handy v. Maddox, 85 4 
37 A 222. Stee 

14. Keister’s App., 89 Conn. 7, 92 
A 744; Hamilton v. Smith, 74 Conn. 
3874, 50 A 884; Cook v. Raymond, 66 
‘Conn. 285, 33 A 1006; White v. Petty, 
57 Conn. 576, 18 A 253; Rowe v. 
Luddington, 51 Conn. 184; Phipps v. 
State, 22 Md. 380, 85 AmD 654; Bird- 
sall_v. Rose, 46 N. J. L. 361; Paul 
v. Hazelton, 37 N. J. L. 106; Vroom 
Vie nbillvire lS 4reNie, Y 0 168,07 ZeeNio, 2 
[aff 99 App. Div. 516, 91 NYS 51]; 
>Abrams v. Johnson, 10 NYSt 371; 
Payne v. Providence Gas Co., 31 R. IL, 
295, 77 A 145, AnnCas1912B 65; State 
v. Sutton, 2 R. I. 434. 

[a] Designation held insufficient. 
sein marty tae App, 89 Conn. 7, 92 A 

[b] Necessity for survey and 
‘plat.—Under a statute, requiring the 
shellfish commissioners to cause 
lands to be surveyed and platted 
‘before leasing them as _ fishing 
grounds, the commissioners cannot 
lease or agree to lease before such 
survey and plat. Payne v. Provi- 
‘dence Gas Co., 31 R. I. 295, 77 A 
145, AnnCas1912B 65. 


15. Phipps v. State, 22 Md. 380, 
‘85 AmD 654. 
16. Birdsall v. Rose, 46 N. J. L. 


86152 Vroom! (v.0 Tilly,) 184: Noi ¥.0168, 
“7 NE 24 [aff 99 App. Div. 616, 91 
NYS 51, and rearg den 185 N. Y. 
553 mem, 77 NE 1017 mem]. 

17. U. S—Richardson v. U. S., 100 
Fed. 714 (construing Virginia Acts 
[1883-1884] c 254). 

Ala.—Cleveland v. Alba, 155 Ala. 
468, 46 S 757. 

Conn.—State v. Bassett, 64 Conn. 
BLT O29 0A 947150 White iv. "Petty, 57 
Wonn. 576, 18 A 253; In re Oyster 
Ground Committee, 52 Conn. 5; Rowe 
v. Luddington, 51 Conn. 184. 


Md.—Handy v. Maddox, 85 Md. 
547, 387 “A 222. ? 

Miss.—Barataria Canning Co. v. 
Ott, 84 Miss. 737, 37 S 121. 

N. J.—Birdsall v. Rose, 46 N. J. 
L. 361; Paul v. Hazleton, 37 N. J. L. 
106. 

N. Y.—Sutter v. Van Derveer, 47 
Hun 366 [aff 122 N. Y. 652 mem, 25 
NE 907]; Abrams v. Hempstead, 45 


Hun 272; Peo. v. Thompson, 30 Hun 
457; Housman vy. Weir, 15 AbbNCas 
415. 

Rik State owe» burdick; el50R ud: 
239, 2 A 764. 

Tex.—Holt v. Follett, 65 Tex. 550. 
_Va.—Hurst v. Dulany, 84 Va. 701, 
9 SE 802; Purcell v. Conrad, 84 Va. 
557, 5 SE 545; Power v. Tazewells, 
25 Gratt. (66 Va.) 786. 

[a] Riparian owners.—(1) A stat- 
ute granting to owners of land front- 
ing on waters the right to plant 
oysters and gather them in waters 
in front of their land to a specified 
distance, etc., is a valid exercise of 
the power of the legislature. Cleve- 
land v. Alba, 155 Ala. 468, 46 S 757 
(Civ. Code [1896] § 8155). (2) Un- 
‘der Acts (1894) c 380 §§ 46, 47, in 
ereeks less than one hundred yards 
wide at the mouth, riparian owners 
have the exclusive right to use the 
creek for bedding oysters. Powell v. 
Wilson, 85 Md. 347, 37 A 216. (3) 
If such creek becomes less: than one 
hundred yards in width subsequent 
to a prior location, such location is 
superseded in right by the rights 
given by statute to the riparian 
Owners, but the former locator is 

-entitled to a reasonable time within 
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Some stat- 


certain areas as 


which to remove his oysters. Powell 
v. Wilson, supra. (4) But the bed- 
ding of oysters is not an improve- 
ment within the meaning of a stat- 
ute which declares that the proprie- 
tor of land bounding on any of the 
navigable waters of the state shall 
be entitled to the exclusive right of 
making improvements into the waters 
in front of his land. Hess v. Muir, 
65 Md: 586, 5 A 540, 6°A 673. (5) 
A statute which grants the county 
board of supervisors power to pro- 
tect and preserve oysters growing 
within the territorial limits of each 
county, with power to secure the pri- 
vate right of property in oysters 
bedded, planted, or cultivated in the 
waters of the county by ordinance, 
which shall have the same effect as 
if enacted by the legislature, au- 
thorizes the board to grant to lessees 
of lands the right of bedding, plant- 
ing, and cultivating oysters in the 
water front which they acquired un- 
der their lease. Barataria Canning 
Cog wey Ott WSs UMISSANES Tm ove LoL 
(construing Code [1880] § 956). 

18. See statutory provisions; and 
Keister’s App., 89 Conn. 7, 92 A 744; 
Travers v. Dean, 98 Md. 72, 56 A 
388; Payne v. Providence Gas Co., 
31 R. I. 295, 77 A. 145, AnnCas1912B 


65. 

[a] Petition to court. — Under 

Pub. L. (1900-1901) ¢ 853 § 15, pro- 
viding that any person aggrieved by 
the decision of the shellfish commis- 
sioners on application for a private 
or several oyster fishery may petition 
the common pleas division of the su- 
preme court for a reversal or modifi- 
cation of such decision; and § 17, 
providing that such case shall be 
held and tried in the same manner 
as other cases entered upon the 
docket of the court, and the judg- 
ment (which shall be entered imme- 
diately on the rendition of decision 
or verdict) shall be conclusive, no 
petition for a new trial lies from the 
decision of the common pleas divi- 
sion. Hopkins v. Shell Fisheries 
Comrs., 25 R. I. 570, 57 A ‘372. 
If adjoining owners disagree 
as to a dividing line, under Acts 
(1879) ce 70 § 3 application may be 
made by either for the appointment 
of a surveyor to trace and mark out 
the line, in which case it is necessary 
to the jurisdiction of the judge that 
the owners be adjoining owners, and 
that there be a map for the guidance 
of the surveyor; but a map on which 
courses, distances, monuments, etc., 
are erroneously laid out is not such 
a map, and if a space of clear water 
intervenes between the beds, the 
owners are not adjoining owners. 
Rowe v. Luddington, 51 Conn. 184. 

19. Conn. — Keister’s Apn., 89 
Conn. 7, 92 A 744; Cook v. Raymond, 
66 Conn. 285, 33 A 1006; State v. Bas- 
sett, 64 Conn. 217, 29 A 471; State 
v. Nash, 62 Conn. 47, 25 A 451; 


White v. Petty, 57 Conn. 576, 18 A 
rt ‘g 56 Conn. 508, 


2538; Clinton v. Bacon, 
16.A 548; Averill v. Hull, 37 Conn. 
320. 

Md.—tTravers v. Dean, 98 Md. 72, 
56 A 388. : 


Mass.—Keene v. Gifford, 158 Mass. 
120, 32 NE 946. 

N. Y.—Suffolk County v. Edwards, 
86 Misc. 283, 148 NYS 305. 

N. C.—State, v. Willis, 104 N. C. 
764, 10 SE 764. 

Va.—Fisheries Commn. v. Hamp- 
ton Roads Oyster Packers’, etc., 
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and disputes in regard to the ownership, title, extent 
or location of shellfishery grounds, by the shellfish 
commissioners.18 

Prohibition as to natural beds. 
statutes there is an express prohibition against in- 
cluding a natural oyster or clam bed in the bed 
or grounds located or assigned,!® and provision is 
also made for the determination or establishment of 


In some of the 


natural or public oyster beds,?° and 


Assoc., 109 Va. 565, 64 SH 1041. 

{a] The designation of a natural 
oyster bed is void (1) and cannot af- 
fect the right of the public to take 
oysters On such grounds. Cook v. 
Raymond, 66 Conn. 285, 33 A 1006; 
Fisheries Commn. v. Hampton Roads 
Oyster Packers’, etc., Assoc., 109 Va. 
565, 64 SE 1041. (2) A statute pro- 
viding that when the rents for oyster 
ground are laid annually in advance 
the state will guarantee the absolute 
right to the renter to continue to 
occupy such ground for a limited 
period applies only to leases of 
ground authorized by statute to be 
leased to planters, and does not 
estop the state to require the sur- 
render of oyster grounds, although 
illegally leased by an oyster inspec- 
tor without authority. Fisheries 
Commn. v. Hampton Roads Oyster 
Packers’, etc., Assoc., supra. 

{b] A “natural” oyster bed in the 
sense in which the term is employed 
in such a statute is ‘fone not planted 
by man, and is any shoal, reef, or 
bottom where oysters are to be found 
growing, not sparsely or at intervals, 
but in a mass. or stratum in suffi- 
cient quantities to be valuable to 
the public.” State v. Willis, 104 
N. C. 764, 10 SE 764. 

20. See statutory provisions; and: 

Conn.—Keister’s App., 89 Conn. 7, 
92 A 744; Cook v. Raymond, 66 Conn. 
285, 33 A 1006; In re Darien Oyster 
Ground Committee, 52 Conn. 61. 

Ga.—Jones v. Oemler, 110 Ga. 202, 
35 SE 375. 

Md.—Shellfish Comrs. v. Mansfield, 
125 Md.°630, 94 A 207; Travers v. 
Dean, 98 Md. 72, 56 A 388. 

N. Y.—Suffolk County v. Edwards, 
86. Misc. 288, 148 NYS 305. 

N. C.—State v. Spencer, 114 N. C. 
WO te OAS 938 

Va.— Fisheries Commn. vy. Hamp- 
ton Roads Oyster Packers’, etc., 
Assoc., 109 Va. 565, 64 SE 1041. 

[a] Directory statute.—L. (1906) 
ec 640, requiring shellfish commission- 
ers in Suffolk county to set off land 
determined to be natural shellfish 
beds within a specified time, in so 
far as it limits the time within which 
such work shall be done, is directory 
only. Suffolk County v. Edwards, 
86 Misc. 283, 148 NYS 305. 

[b] Evidence of natural oyster 
beds.— (1) That oysters grow natu- 
rally at a certain place and have ex- 
isted there beyond memory in great 
abundance and have been openly and 
constantly taken by the public is 
very high, if not conclusive, evidence 
that the place is a natural oyster 
bed. Gulf Pond Oyster Co. v. Bald- 
‘win, 42 Conn. 255. (2) A location 
of the oyster beds of a town by the 
superior court pursuant to statute 
does not create a natural ground but 
ascertains and is conclusive evidence 
of the boundaries of a then existing 


natural ground and is admissible 
evidence of the extent of such 
ground some years before. Keister’s 
App; 1ooe, Conn eT, 27027 Ans 4 (3) 


Where a statute expressly declares 
that a specified chart, made and pub- 
lished by the United States geodetic 
survey, Shall be conclusive evidence 
of the location of natural oyster 
beds, and the state, in pursuance of 
such statute, makes contracts with 
its citizens whereby it leases to them 
territory for oyster propagation 
which, according to the chart, em- 
braces no natural oyster beds, the 


612 [260.J.] ; 


for excluding barren grounds from such beds.?4_ Some 
statutes prohibit all persons from taking oysters 
and clams from certain public beds, except for 
family use, without a license from the proper local 


authorities.2? 


[§ 26] 


merely a license which may be 


pleasure of the state,?* but not at the request of 
a stranger in a collateral proceeding;?4# and which 
ceases with the use of the land for that purpose.*® 
But where oysters are: planted during the continu- 
ance of such license, the licensee acquires absolute 
property in them and their increase, and may re- 


validity of such contracts cannot be 
affected by evidence that the terri- 
tory did not contain oyster beds. 
Jones v. Oemler, 110 Ga. 202, 35 SH 
375. (4) The fact that the ground 
designated was, at the time of desig- 
nation, a natural oyster bed may be 
proved by parol. ook v. Raymond, 
66 Conn. 285, 33 A 1006; Averill v. 
Hull, 37 Conn. 320. 

[ec] Survey.—(1) Where, under 
Const. (1902) § 175 and Acts (1891- 
1892) p 816 e 511 as amended by 
the act of March 2, 1894 (Acts [1893- 
1894] p 605 ec 559) Code (1904) 
§ 2130a, a survey is relocated and 
the lines as reéstablished show that 
a certain oyster ground is within the 
survey, it is conclusive evidence that 
such is the-fact. Fisheries Commn. 
v. Hampton Roads Oyster Packers’, 
etc., Assoc., 109 Va. 565, 64 SE 1041. 
(2) The probative force and effect to 
be given to a survey of natural 
oyster ground, as authorized by Acts 
(1891-1892) p 816 e¢ 511, as amended 
by the act of March 2, 1894 (Acts 
[1893-1894] p 605 c 559 [Code (1904) 
§ 2130a]), and the report filed pur- 
suant thereto is not changed or im- 
paired by Acts (1899-1900) p 307 ¢ 
280, as amended (Code § 2082b), au- 
thorizing the board of fisheries to re- 
establish the line, or lines, of the 
original survey, when in the judg- 
ment of the board it becomes neces- 
sary. Fisheries Commn. v. Hampton 
Roads Oyster Packers’, etc., ASSoc., 
Cox v. Bennett, 123 Md. 356, 
91 A 141. } 

[a] Petition and jurisdiction._— 
Where, in proceedings to exclude 
certain bottoms from a survey of 
natural oyster beds, bars, and rocks, 
the petition sufficiently describes the 
land to be excluded, it is immaterial 
to the court’s jurisdiction that a 
plat of the location is not filed. Cox 
v. Bennett, 123 Md. 356, 91 A 141 
(under Code Pub. Civ. L. Act 72 


93). 
: iby Jurisdictional defects.—-W here 
eertain alleged barren bottoms were 
severed from a survey of natural 
oyster beds, bars, and rocks, as au- 
thorized by statute, the fact that an 
amended plat, showing the changes 
in location, by reason of such or- 
der, was not filed in the clerk’s office, 
as required by the statute, was not 
a jurisdictional defect. Cox v. Ben- 
nett, 123 Md. 356, 91 A 141 (under 
Code Pub. Civ. L. Act 72 §§ 93, 94). 

[ec] Vacation of order.—Where an 
order severing certain alleged bar- 
ren bottoms from a survey of nat- 
ural oyster beds, bars, and -rocks, 
was passed after a full and open 
hearing, on ample testimony that the 
land was barren, the order could not 
thereafter be set aside for fraud on 
mere proof that the land in fact con- 
stituted a natural oyster bed. Cox 
v. Bennett, 123 Md. 356, 91 A 141. 

22. Com. v. Hilton, 174 Mass. 29, 
54 NE 362, 45 LRA 475; Gustafson 
v. State, 40 Tex. Cr. 67, 45 SW 717, 


Ss eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(2) Nature and Extent of Privilege. The 
privilege of locating oyster beds on public lands, 
and of planting and taking oysters therefrom, is 


FISH 


[§§ 25-26 


move them within a reasonable time after the revo- 
cation of the license.?® 
the state being in derogation of common or public 
rights is to be strictly construed against the gran- 


A lease of oyster beds by 


tee who takes only what is granted specifically or by 


revoked at the 


feres therewith, 


48 SW 518, 43 LRA 615. 
[a] A statute limiting the grant- 
ing of such a license to taxpayers 


is invalid and cannot be enforced. 


to the extent of requiring a license 
from those within its privileges. 
Gustafson v. State, 40 Tex. Cr, 67, 
45 SW 717, 48 SW 518, 43 LRA 615. 
Licenses generally see infra § 54. 
23. U. S.—Lowndes v. Hunting- 
ton, 153 U. Sod, 14 SCt 758,38: I) ed. 


615. - 
Md.—Hess v. Muir, 65 Md. 586, 5 
State, 


A) 540, 6 A 673; Phipps Vv. 
22 Md. 380, 85 AmD 654. 

HA J.—Paul v. Hazleton, 37 N. J. L. 
106. 

R. I.—Payne v. Providence Gas Co., 
81 R. I. 295, 77 A 145, 153, AnnCas 
1912B 65 {cit Cyc]. % 

Va.—Purcell v. Conrad, 84 Va. 557, 
5 SE 545. 

24, Boston, ete., Canal Co. v. Hen- 
shaw, 229. Mass. 185, 418 NE 276. 

25. Housman v. Weir, 15 AbbN 
Cas’ (N. Y.) 415; Payne v. Provi- 
dence Gas Co., 31 R. I. 295, 77 A 145, 
153, AnnCas1912B 65 [cit Cyc]. . 

26. Hess v. Muir, 65 Md. 586, 5 A 
540, 6 A 678. But see Keene v. Gif- 
ford, 158 Mass. 120, 32 NB 946 (hold- 
ing that a prior licensee had no right 
to gather oysters planted by him 
after a license to the same grounds 
had been granted to another). 

27. Darling v. Newport News, 123 
Va. 14, 96 SE 307 [aff 249 U. S. 540, 
39 SCt 371]; Grinels v. Daniel, 110 
Va. 874, 67 SE 534. 

{a] Erecting houses.—An assign- 
ment by the state of land for oyster 
planting purposes does not confer 
upon the assignee the right to erect 
houses, and use them to carry on a 
mercantile business. Grinels VG 
Daniel, 110 Va. 874, 67 SH/534. 


28. Cain v. Simonson, (Ala.) 39 S 
Gay fils 
fa] Dlustration.—A statute grant- 


ing to owners of lands fronting on 
any bay the right to plant oysters 
and gather them to a distance of 
six hundred yards from the shore 
confers on such an owner no exclu- 
sive right to the use for all purposes 
of the waters in front of his land or 
the land covered by them, but merely 
gives him a right to such reasonable 
use of the waters as will enable him 
to enjoy the privilege of planting and 
gathering oysters, and such right 
must be exercised in Such a way as 
not to prevent other abutting owners 
from enjoying similar rights con- 
ferred on them. Cain v. Simonson, 
(Ala.) 39 S 571 (construing Code 
[1898] c¢ 84). 

29. Darling v. Newport News, 123 
Va. 14, 96 SE 307 [aff 249 U. S. 540, 
39 SCt-3711. 

Protection and regulation gener- 
ally see infra § 53. 

30. Darling v. Newport News, 123 
Va. 14, 96 SE 307 [aff 249 U. S. 540, 
39 SCt 3714. 

31. U. S.—Richardson v. U. S., 100 
Fed. 714. 

Conn.—Lane v. Smith, 71 Conn. 65, 


necessary implication.?? 
ercised in such a way as not to prevent other per- 
sons from enjoying similar rights,?8 and is subject 
to the state’s right of control and regulation,?® as 
well as to other public rights,°° such as the publie’s 
right of navigation and of fishery,?! and if it inter- 


removed as a nuisance.*? 
privilege acquires a possessory title to the land,?2 
and a property right ** which may be transferred,?® 


The privilege must be ex- 


the oysters or clams, etc., may be 
The grantee of such a 


41 A 18. 

Fla.—State v. Gerbing, 56 Fla. 603, 
47 S 353, 22 'LRANS 337. 

Md.—Phipps v. State, 22 Md. 380 
85 AmD 654. 

N. Y.—Lowndes v. Dickerson, 34 
Barb. 586; Fleet v. Hegeman, 14 
Wend. 42. 

R. I—Payne v. Providence Gas Co., 
$1 OR. T2953" 778A. 145 el ose AmnCas 
1912B 65 [eit Cyc]. 

Va.—Darling v. Newport News, 123 
Va. 14, 96 SE 307, 3 ALR 748 [afr 
249 U. S. 540, 39 SCt 371]; Newport 
News Shipbuilding, ete., Co. v. Jones, 
He Va. 503, 54 SE 314, 6 LRANS 

Eng.—Whitstable v. Gann, 20 C. B. 
N. S. 1, 115 ECL 803, 144 Reprint 


oe 1th. Cas. 192) 11 Reprint 
[a] Excavation of a harbor chan- 


nel, duly authorized, across a _ per- 
son’s. oyster beds, does not give the 
owner thereof a right of action for. 
damages thereto, if the channel is 
made in a reasonable and proper 
manner. Lane vy. Smith, 71 Conn. 
65, 41 A 18. 

[b] Wharves and channels.—A ri- 
parian owner’s right to connect his 
upland with a navigable water in 
front thereof by means of wharves 
and channels is paramount to any 
right in others to plant or cultivate 
oysters on the land covered by such 
wharves or channels. Prior Vv. 
Swartz, 62 Conn. 132, 25 A 398, 36 
AmSR 683, 18 LRA 668. 

32. State vo TLaylonres Nase 
117, 72 AmD 347; Payne v. Provi- 
dence? GasitCoss 3l Rita 2 0 beer mee 
145, 153, AnnCas1912B 65 [cit Cyc]. 

33. Huffmire v. Brooklyn, 162 
N. Y. 584, 57 NE 176, 48 LRA 421 
[aff 22 App. Div. 406, 48 NYS 132). 


34°” Boston, ete. o= Canal jiCownw. 
aoa 229 Mass. 185, 118 NB 
4d, 

35. Cleveland v. Alba, 155 Ala. 


468, 46 S 757; Jones v. Oemler, 110 
Ga. 202, 35 SE 3875. 

{a] Thus (1) under a _ statute 
granting to owners of land fronting 
on any bay, river, etc., the right to 
plant and gather oysters in the water 
in front of their land to a distance 
of six hundred yards from the shore, 
and where the distance from shore to 
shore is less than twelve hundred 
yards, the owners on either shore 
may plant and gather to a line equi- 
distant between the shores, an owner 
planting oysters within such limits 
has such a right to the oysters as 
makes them the subject of transfer, 
or which will enable his personal 
representative to gather and market 
them in case of his death. Cleve- 
land v. Alba, 155 Ala. 468, 46 S 757 
(construing Code [1896] § 3155). (2) 
A conveyance of land fronting an 
oyster bed, with “all oyster and ri- 
parian rights,’’ conveys such rights 
as the grantor had under such stat- 
ute; and the grantee, to show a right 
under the conveyance or an estoppel 
against the grantor, must locate the 


§§ 26-29] 


although there is authority to the effect that it is 
but a personal privilege which can neither be in- 
herited nor assigned.*¢ 

[§ 27] (8) Nonresidents. Some statutes ex- 
pressly restrict the right to citizens of the state, 
and exclude a nonresident from planting or taking 
oysters or other shellfish from waters within the 
limits of the state,°7 even though he is either the 
sole or the part owner of land within a state having 
such a statute.*® But this does not preclude an 
agreement between a nonresident and a citizen by 
which the nonresident acquires and holds a deriva- 
tive benefit and emolument from an oyster fish- 
ery ;°° nor does it preclude a nonresident from tak- 
ing oysters as a bona fide servant of one having 
the right to take such oysters.?° 

[§ 28] (4) Performance of Conditions; Prior- 
ities. The requirements and conditions imposed on 
a grantee of the right of planting or taking oysters, 
ete., are not conditions subsequent, but are con- 
tinuous, and on his failure to perform them the 
franchise or privilege reverts to the state without 
any affirmative action on its part to enforce a 
forfeiture,*4 or if proceedings to that end are 
taken, the state alone has the right to proceed in 
its courts to have such forfeiture declared.*? 
Where the grantee of such franchise or privilege 
fails for a number of years to perform the re- 
quirements of the statute, and does not in good 
faith locate on the territory, plant a bed of oysters 
thereon, or continue to protect them by the marks 
recognized by law, a person who does so mark out 
the territory, and who plants a bed of oysters there- 
on, and protects them by proper marks, ac- 


oysters within the boundaries fixed 
by the statute. Cleveland v. Alba, 


supra. 
36. Darbel, etc., Oyster, etc., Co. | feited, 

Ve racine: Oyster ‘Co; 150) Cal. 7392; 

88 P 1090, 119 AmSR 227; Hess v.|land commissioner, 
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in default in payment of such princi- 
pal and interest for a year and nine 
months before the contract was for- 
it was subject to summary 
cancellation after notice by the state 
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auires a title to such oysters, and no person, not 
even the grantee of the franchise, has the right to 
take them from him,** and this rule applies whether 
the propagation is by the planting of seed oysters 
or by the planting of oyster shells.“ Unoccupied. 
ground is open to location, under the statutes, to 
him who first applies for it in the manner pre- 
seribed by statute,*® and objection to an applica- 
tion cannot be made by any private citizen, except 
one who has been granted or has already planted 
the territory applied for;*® nor can one claiming as 
owner set up, in resistance to the granting of a 
lease to another, the contention that the territory 
in question is not, because of its being his private 
property, a proper subject matter of a lease.47 The 
mere fact that other parties had previously rented 
the ground gives them no superior right thereto 
over other applicants who have complied with the 
statute;*8 nor is unoccupied ground bound to be 
allotted before ground: that had been previously 
oceupied.*® An applicant cannot be prejudiced by 
a delay, in securing action on his petition, whieh 
is due to no fault on his part.2° One who fraudu- 
lently obtains a conveyance of land, including an 
oyster bed, is in no position to oust another who 
has been continuously in possession and use of such 
land as oyster land for a number of years, under 
a statute.>t 

[§ 29] (5) Proceedings before and Action of 
Officials. It has been held that the proceedings 
on an application for a lease of fishing grounds are 
analogous to proceedings on a writ+of ad quod 
damnum;*? and that no notice need be given of 
the time and place of hearing on the question as 
grant issued to any other person, 
etc., he may sue to have it vacated,’ 
is limited to one claiming title to 
the land covered by a grant to him- 


self, and does not authorize an action 


without action] by a private individual in the name 


Muir, 65 Md. 586, 5 A 540, 6 A 673. 


37. U. S.—McCready v. Virginia,’ 


94 U.S. 391, 24 L. ed. 248 [aff 27 
Gratt.- (68 Va:) 985]; Corfield. v. 
Coryell, 6 F. Cas. No. 3,230, 4 Wash. 
(OOPS YG ks 

Ala.—State v. Harrub, 95 Ala. 176, 
10 S 752, 36 AmSR 195, 15 LRA 761. 

Md.—Hess v. Muir, 65 Md. 586, 5 
A 540, 6 A 678. 

Mass.—Com. v. Hilton, 174 Mass. 
29, 54 NE 362, 45 LRA 475. 

N. J.—State v. Corson, 67 N. J. L. 
178, 50 A 780; Haney v. Compton, 36 
N. J. L. 507. 

N. Y.—Peo. v. Lowndes, 130 N. Y. 
455, a, NE 751 [rev 55 Hun 469, 8 


NYS 908]. 
R. I1.—New England Oyster Co. v. 
McGarvey, 12 R. I. 385; State v. 


Medbury, 3 R. I. 138. 
Tenn.—State v. AShman, 123 Tenn. 
654, 185 SW 325. 
Va.—McCready v. Com., 27 Gratt. 
(68 Va.) 985 [aff 94 U. S. 391, 24 


L. ed. 248]. 
38. Hess v. Muir, 65..Md. 586, 5 
6_E. Cas. 


A 540, 6 A 6738. 

89. Corfield v. Coryell, 

INowss 200; 04 Was. C, .C; 3/45) New, 
England Oyster Co. v. McGarvey, 12 
R. I. 385. 

40. State v. Conner, LOWaN aC ok, 
11 SE. 992. 

41. Vroom vy. Tilly, 184 N. Y. 168, 
TT NE 24, 77 NE 1017 [aff 99 App. 
Div. 516, 91 NYS 51, and rearg den 
Si NG Ye Odo 2 mers divs NB eb LOL? 
mem]; Frazier v. Wilson, 35 Wash. 
625, 77 P 1064. 

[a] Bule applied.—Where a con- 
tract by the state for the sale of 
oyster land provided that, if the pay- 
ments of principal and interest were 
not made as provided, the contract 
should be forfeited, and plaintiff was 


brought by the state for such pur- 
pose. Frazier v. Wilson, 35 Wash. 
625, 77 P 1064. 

42. Jones v. Oemler, 110 Ga. 202, 
385 SE 375 (under the act of 1889); 
lee cs v. Riggs, 154 N. C. 281, 70 SE 

{a] Thus a statute providing that 
an action may be brought by the 
attorney-general in the name of the 
state to vacate land patents in cer- 
tain specified cases, only authorizes 
a suit when the public interest re- 
quires it; and when the state is the 
beneficiary, and does not authorize 
an action by a citizen having no 
other interest in an oyster bed to 
vacate a grant thereof to another, 
although brought in the name of the 
state with the leave of the attorney- 
general. Jones v. Riggs, 154 N. C. 
281, 70 SE 465 (construing Revisal 
[1905] § 1750). 

43, 5 Vroom Vv.) Lilly, 184_N. Y..1168, 
77 NE 24 [aff 99 App. Div. 516, 91 
NYS 51, and rearg den 185 N. WA 
553 mem, 77 NE 1017 mem]; Davis v. 
Davis, 72; “App. Dive.25938). 75 NMS 
539. 

44, Vroom vy. Tilly, 184 N. Y. 168, 
77 NE 24 [aff 99 App. Div. 516, 91 
NYS 51, and rearg den 185 N. Y. 
553 mem, 77 NE 1017 mem]. 

45. Hundley v. Neale, 109 Va. 612, 
64 SE 947; Coleman vy. Claytor, 93 
Va. 20, 24 SE 4638; In re Anderson, 
95 Wash. 330, 163 P 767; Scott v. 
Olympia Oyster Co., 63 Wash. 364, 
Th ay OP eye 

46. Parsons v. Prey, 115 Ga. 955, 
42 SE 234; Jones v. Riggs, 154 N. C. 
281, 70 SE 465. 

[a] Rule applied.—A statute pro- 
viding that when any person claim- 
ing title to lands under a grant shall 
consider himself aggrieved by any 


of the state to vacate a grant to an 
oyster bed in which he has no in- 


terest other than as a citizen. Jones , 
Veo PRIZES, 2 Lode Ns CarZ8 Ss OMS: 
465 (construing Revisal [1905] 
§ 1748). 

47. Parsons v. Prey, 115 Ga. 955, 
42 SE 234 

4g. Keene v. Gifford, 158 Mass. 


120, 32 NE 946; Abrams v. Johnson, 
10 NYSt 371; Housman v. Weir, 15 
AbbNCas (N. Y.) 415; Coleman v. 
Claytor, 93 Va. 20, 24 SE 463. 

fa] Rule applied.—Where a _ li- 
cense was issued to A, under Pub. 
Sten 9D $82 9%°5 99.) tom plant, netcs 
oysters on the flats in the tide 
waters of a bay and B just pre- 
viously had applied for a renewal 
of his license of the same flats, and, 
having failed to take it out, after 
being notified that it was to be 
granted, the license was issued to 
A; the statutes contemplate a writ- 
ten and recorded license, and what- 
ever right B might have had if he 
had called for his second license 
upon receiving notice that it had 
been awarded to him, his failure to 
call for it left it open for the select- 
men to grant a license to A, and the 
license so granted was valid, and 
the fact that oysters planted by B 
remained upon the territory gave B 
no right to gather them after A ob- 
tained his license. Keene v. Gifford, 
158 Mass. 120, 32 NE 946. 

49. Hurst v. Dulany, 84 Va. 701, 
5 SE 802. 

50. Hundley v. Neale, 109 Va. 612, 
64 SE 947. 

51. Scott v. Olympia Oyster Co., 
63 Wash. 364, 115 P 737, 

52. Payne v. Providence Gas Co., 
ae R. I. 295, 77 A 145, AnnCas1912B 
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to whom lands shall be leased as such grounds;°° 
nor is it necessary that the members of a com- 
mittee appointed to stake out the grounds should 
be notified to meet, or should meet together, before 
acting;>* and action may be taken by a majority 
of qualified members of the committee.®> Under 
some statutes an allotment or lease of such grounds 
to one of two or more applicants is discretionary 
- with the shellfish commissioners, or other officials 
who have authority in the matter,®* and no appeal 
lies from their decision.67 But under other stat- 
utes, if under the circumstances, the applicant has 
a right to the land, the proper official has no dis- 
cretion in the matter,5* and it has been held that 
the acts of the official in assigning oyster ground 
are ministerial, although he is required to deter- 
mine the existence of facts, which make it neces- 
sary for him to act.°® 
[§ 30] 6. Whale Fisheries. A whale not be- 
ing the product of human. care or labor does not 
of itself purport to-be property ;°° but where a full 
and complete possession of it has been taken, it be- 
comes property.*t What constitutes sufficient pos- 
session of a whale to establish ownership to it as 
property is determined by the usages of the various 
whale fisheries.*2 According to some usages the 
property in a whale belongs to the ship from which 
the first iron or lance is placed in the whale, by 
which it can be identified, whether it is attached 
to the boat or not,®* although the actual killing 
is by the crew of another vessel or they take part 
therein ;** and any one taking such whale while it 
still has marks of appropriation on it is guilty 
of conversion ® and liable to the owner thereof for 
full indemnity.°* According to other usages, as 
in the Greenland and Davies Strait fisheries, a 
whale does not become appropriated by merely be- 
ing harpooned, but it is necessary that the line 
should remain attached to the boat, and that the 
whale should be fastened or entangled therein; if 


53. Payne v. Providence Gas Co., 
a R. I. 295, 77 A 145, AnnCas1912B 


54. Gallup v. Tracy, 25 Conn. 10. 
55. Gallup v. Tracy, 25 Conn. 10. 
fa] Bule applied.—Whe.e a com- 
mittee appointed by a town to stake 
out oyster grounds consists of four 
members, and one of them, with the 
consent of two others, staked out 


LES POAUD 
Budd, 2 
223. 
61. 
1,075, 
62. Fenning 


[a] 


harpoon 


FISH 


1 Sprague 315; ¢ 
F. Cas. No. 1,075, 1 Lowell 


Bartlett v. Budd, 2 F. Cas. No. 
1 Lowell 223. 


Taunt. 241, 127 Reprint 825. 

In the Galapagos Islands he 
who strikes the whale with a loose 
is entitled to receive half 


[§§ 29-81 


the line gets detached the whale becomes a loose 
fish and is the lawful prey of any one who captures 
and secures it, unless the whale’s becoming loose 


was caused by the interference of the second cap- 
tor.&7 . 


The measure of damages for the conversion of a 
whale at sea is the value of the oil and bone at the 
home port, less the expense of cutting and boiling, 
freight, and insurance, with interest;*® and where 
the conversion is of = whale which had been killed 
and had drifted from its anchorage, no deduction 
from the owner’s damages is to be made for the 
labor of securing and transporting the whale, where 
that could have been done without cost by the 
owner, nor for the uncertainty as to whether the 
owner could have found and secured the whale.*° 

Contracts of mateship. By a usage in the whal- 
ing business masters of vessels meeting at sea some- 
times enter into a contract of mateship, the effect 
of which is to establish a species of partnership 
in the business of taking whales and procuring oil, 
so that if the vessels cruise together they divide 
equally the oil obtained before they separate; if 
they eruise separately, they make an equal divi- 
sidn upon their first meeting afterward; if they 
accidently separate and do not meet again, neither 
ean claim of the other if one returns home full; but 
if they. do meet abroad and neither is filled, the 
settlement and division take place immediately. 
Such a usage is reasonable and lawful, and a mas- 
ter, unless he has special instructions prohibiting 
his making such contracts, is presumed to have 
authority to conduct his voyage with reference to 
the custom; and a contract of mateship made by 
him is binding upon the owners of the vessel.7° 

[§ 31] 7. Town Fisheries. In the absence of 
statute, the right of fishery in navigable waters 
within the limits of a town or other municipal 
corporation belongs to the public, and the corpora- 


tion as such can exercise no control over it;"* and 
Bartlett v.|have dragged from its first anchor- 
age, and is removed by another. 
Taber v. Jenny, 23 F. Cas. No. 13.- 
720, 1 Sprague 315. ; 
“ ourne v. Ashley, ie is 
No. 1,698. haces i 
65. Ghen v. Rich, 8 Fed. 
66. Swift v. Gifford, 
No. 138,696, 
Jenny, 23 


Grenville, 1 
459. 

23> BY) Gas: 
2 Lowell 110; Taber v. 
B. .Cas,. Noe 13.7206. 1 


ground and planted oysters thereon 
for himself, such proceeding was 
valid, since the committee might act 
by a majority of those qualified to 
act in a given instance. Gallup v. 
Tracy, 25 Conn. 10. 

56. Payne v. Providence Gas Co., 
a R. I. 295, 77 A 145, AnnCas1912B 

57. Payne v. Providence Gas Co., 
aa R) I. 295, 77 A 145, AnnCas1912B 


- 58. In re Anderson, 95 Wash. 330, 
163 P 767. 

{a] Thus under L. (1895) pp 36- 
39, §§ 1-5, 7-9, any one having citi- 
zenship and other qualifications pre- 
scribed may purchase tidelands for 
purpose of oyster cultivation, if 
there is no prior right to purchase 
resting upon occupancy and no rights 
of upland owners in the way, and 
the board of land commissioners is 
without discretion to ignore appli- 
cations of such persons or to with- 
draw. such lands from such acquisi- 


tion. In re Anderson, 95 Wash. 330, 
163 P 767. 
59. Fisheries Commn. v. Hampton 


Roads Oyster Packers, etc., 
109 Va. 565, 64 SE 1041. 
60. Taber v. Jenny, 23 EF. Cas. No. 


Assoc., 


the produce from him who kills it. 
Fennings v. Grenville, 1 Taunt. 241, 
127 Reprint 825. fl 

63. Ghen v. Rich, 8 Fed. 159; Bart- 
lett v. Budd, 2 F. Cas, No. 1,075, 1 
Lowell 223; Bourne v. Ashley, 3 F. 
Cas. No. 1,698; Swift v. Gifford, 23 F. 
Cas. No. 18,696, 2 Lowell 110. 

{a] The fastening of a harpoon 
in a whale, with a line attached, 
gives the boat the right to the whale 
under the usage of whaling, al- 
though the whale subsequently es- 
capes and is captured by another. 
Bourne v. Ashley, 3 F. Cas. No. 1,698; 
Swift v. Gifford, 23 F. Cas. No. -13,- 
696, 2. Lowell 110. 

[b] Where it is customary to kill 
whales with bomb lances, and they 
sink to the bottom, and after two or 
three days float to the surface, a 
usage that they shall belong to the 
person who killed them, no matter 
by whom found, is_ enforceable. 
Ghen v. Rich, 8 Fed. 159. 

[c] Where a dead whale is an- 
chored and left with marks of ap- 
propriation, it is the property of the 
captors, and there is no usage or 
principle of law by which the prop- 
erty of the original captors is di- 
vested, even though the whale may 


Sprague 315. 

67. Hogarth v. Jackson, 2 C. & P. 
595, 12 ECL 753, M. & M. 58, 22 BCL 
471; Aberdeen Arctic Co. v. Sutter, 
4 Macq. 355, 3 ERC 93; Skinner v. 
Chapman, M. & M. 59 note, 22 ECL 
471 note; Addison v. Row, 3 Paton 
App. Cas. 334; Littledale v. Seaith, 1 
Taunt. 243 note, 127 Reprint 826 
note. 

68. Ghen v. Rich, 8 Fed. 159; Bart- 
lett v.. Budd, 2, ¥..Cas.. No. 1.075. 41 
Lowell 223; Bourne v. Ashley, 3 F. 
Cas. No. 1,699, 1 Lowell 27. 

69. Bartlett v. Budd, 2 F. Cas. No. 
1,075, 1 Lowell 223; Taber v. Jenny, 
23 F. Cas. No. 13,720, 1 Sprague 315. 

70. Baxter v.. Rodman, 3 Pick. 
(Mass.) 435. 

[a] Breach of contract.—Although 
it is usual in mateships, for the mas- 
ters to make the division of the oil 
when at sea, yet if one of them re- 
fuses to deliver what is due from 
him, an action to recover the value 
of the oil which should have been 
delivered will lie after the return 
of the ships. Baxter v. Rodman, 3 
Pick, (Mass.) 435. 


71. Cal—Ex -p. Bailey, 155 Cal. 
42101 (PY 440 1325 AmSB obs 
LRANS 534. , 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 31-32] 


where two towns adjoin a navigable river, the cit- 
izens of each may take the fish swimming there- 
But except to the extent that such right is 
expressly reserved in the grant,’? the power to take 
fish and to regulate and control the right of fishing 
in waters within its limits may be given to such 
town by patent or grant,’* or by an act of the leg- 
islature;7®> and where such right is granted to a 
town, a ‘riparian owner within its limits is liable 
for a violation of its regulations, notwithstanding 
he was accustomed to take fish’from the waters 
before the grant to the town.7é 
or acts the right of fishing in waters within the 
limits of a particular town may be given exclusively 
to the inhabitants thereof,’7 such as the exclusive 
right of planting and taking oysters or other shell- 
fish from waters within its limits;78 or the town may 
be given the power to lease the right of fishery,7 


ini? 


so ae ee v. Noyes, 5 Conn. 

Me.—State v. Bunker, 98 Me. 387, 
ST Ao 95. 

Mass.—Proctor v. Wells, 103 Mass. 
216; Com. v. Bailey, 13 Allen 541; 
Locke v. Motley, 2 Gray 265; Wes- 
ton v. Sampson, 8 Cush. 347, 54 AmD 
764; Dill v. Wareham, 7 Metc. 438; 
Randolph v. Braintree, 4 Mass. 315; 
Coolidge v.° Williams, 4 Mass. 140. 
spe Y.—Palmer v. Hicks, 6 Johns. 

Eng.—Goodman v. Saltash, 7 App. 
CHIC VEGRSE 

[a] A town ordinance, making it 
a misdemeanor to use a fishing net 
within the town, less than one thou- 
sand feet from a wharf, construed in 
light of its evident intention to make 
the wharves advantageous for fish- 
ing with hook and line, is beyond 
the town’s power to enact, as the 
right to take fish is one open to all 
people in common. Ex p. Bailey, 155 
Cal. 472, 101 P 441, 132 AmSR 95, 31 
LRANS 534. ' ‘ 

[b] The right of the inhabitants 
is not affected by the grant by the 
legislature to the town of the title 
to the land within its limits under 
navigable waters. Proctor v. Wells, 
103 Mass. 216. 


72. Coolidge v. Williams, 4 Mass. 
140. 
73. Reg. v. Cox, 1 Pr. Edw. Isl. 


170. 

[a] Gonstruction of reservation.— 
Where the original grants of town- 
ships reserve a certain number of 
feet from “high water mark on the 
coast” for the purposes of fisheries, 
such reservation applies only to land 
fronting on the open sea, and not to 
that fronting on tidal waters. Reg. 
v. Cox, 1 Pr. Edw. Isl. 170. 

74, U. S—The Martha Anne, 
F. Cas. No. 9,146, Olcott 18. 

Me.—State v. Wallace, 102 Me. 229, 
66 A 476. 

N. Y.—Hand v. Newton, 92 N. "'f 
88 [aff 26 Hun 536]; Robins v. Ack- 
erly, 91 N. Y. 98 [aff 24 Hun 499]; 
Brookhaven v. Strong, 60 N. Y. 56; 
Smithtown v. St. James Oyster Co., 
80 Misc. 173, 140 NYS 981; Rogers 
vy. Jones, 1 Wend. 237, 19 AmD 493. 

Eng.—Mannall v. Fisher, 5 C. B. N. 
S. 856, 94 BCL 856, 141 Reprint 343. 

Can.—Reg. v. St. John Gas Light 
Co., 4 Can. Exch. 326. 

N. B.—Wilson v. Codyre, 27 N. B. 
320; Ex p. Wilson, 25 N. B. 209. 

[a] A presumption of a grant of 
the right to regulate and control 
fisheries by a munigipal corporation 
within its limits will arise from its 
continuous exercise of that right for 
a considerable length of time. Man- 
nall v. Fisher, 5 C. B. N. S. 856, 94 
ECL 856, 141 Reprint 343. 

[b] Authority of municipal offi- 
cers to act where the town fails to 
do so at its annual meeting see State 
v. Wallace, 102 Me. 229, 66 A 476. 

75, Conn. — Matter of Oyster 


16 


Under such grants 


FISH 


of the rent.®° 


tions.81 


[§ 32] 8. 


Ground Committee, 52 Conn, 61; Gal- 
lup v. Tracy, 25 Conn. 10; Southport 
v. Ogden, 23 Conn. 128; Hayden v. 
Noyes, 5 Conn. 391. 

Me.—State v. Bunker, 98 Me. 387, 
57 A 95; State v. Gross, 89 Me. 542, 
36 A 1003; Bearce v. Fossett, 34 Me. 
575, 27 Me. 117; Spear v. Robinson, 
29 Me. 531; Peables v. Hannaford, 18 
Se 106; Cottrill v. Myrick, 12 Me. 

Mass.—Com. v. Hilton, 174 Mass. 
29, 54 NE 362, 45 LRA 475; Swift 
v. Falmouth, 167 Mass. 115, 45 NE 
184; Eastham v. Anderson, 119 Mass. 
526; Robinson v. Wareham, 2 Gray 
315; Briggs v. Murdock, 13 Pick. 305; 
Vinton v. Welsh, 9 Pick. 87; Taunton 
v. Caswell, 4 Pick. 275; Watertown 
v. White, 13 Mass. 477; Nickerson v. 
Brackett, 10 Mass. 212. 

R, 1—State v. Nelson, 31 R. I. 264, 
Ru Aces 

Eng.—Truro v. Rowe, [1901] 2 K. 
B. 870. 

[a] Upon the division of a town, 
if the original town holds fisheries 
in trust for its inhabitants, the leg- 
islature may provide that it shall 
still hold such fisheries in trust for 
the inhabitants of both towns. North 
Yarmouth v. Skillings, 45 Me. 133, 
al SATA b's 0s 

[b] Abrogation of by-law.—A by- 
law passed by a borough under au- 
thority of its charter for the regu- 
lation of its oyster fishery is ‘abro- 
gated by a general law of the state 


regulating such fishery. Southport 
v. Ogden, ,23 Conn. 128. 

76. Nickerson vy. Brackett, 10 
Mass. 212. 


77. Com. v. Hilton, 174 Mass. 29, 
54 NE 362, 45 LRA 475; Locke v. 
Motley, 2 Gray (Mass.) 265; Robins 
v. Ackerly, 91 N. Y. 98 [aff 24 Hun 
499]; Wilson v. Codyre, 27 N. B. 320. 
But see Hayden v. Noyes, 5 Conn. 
391 (holding that a town cannot pro- 
hibit persons other than its inhabit- 
ants from taking fish in a fishery 
within its limits); State v. Peabody, 
103 Me. 327, 69 A 273 (holding that 
a town regulation not to issue li- 
censes to nonresidents is invalid). : 

78. The Martha Anne, 16 F. Cas. 
No. 9,146, Olcott 18; Com. v. Hilton, 
174 Mass. 29, 54 NE 362, 45 LRA 475; 
Hand v. Newton, 92 N. Y. 88 [aff 26 
Hun 536]; Brookhaven v. Strong, 60 
N. Y. 56; Smithtown v. Jewell, 180 
App. Div. 657, 168 NYS (88; Peo. v: 
Thompson, 30 Hun (N. Y.) 457; Rog- 
ers v. Jones, 1 Wend. (N. Y.) 237, 19 
AmD 4938. 

[a The selectmen of a town may 
prohibit the digging of clams with- 
out a permit, except for the purpose 
and in the quantities authorized by 
statute, and may provide that per- 
mits be granted only to inhabitants 
of the town. Com. v. Hilton, 174 
Mass. 29, 54 NE 362, 45 LRA 475; 
Williams v. Delano, 155 Mass. 10, 28 
NE 1122. ) 

[b] In Maine, Rev. St. c 41 § 34, 


\ 
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and such a lessee cannot deny the right of the town 
to make the lease in order to avoid the payment 
But where a town, although it has 
power to do so, has never made any restrictions 
as to the right of fishing within its limits, the 
residents of the town, in the absence of statutory 
restrictions, may fish therein free from restric- 
Where a lease of a great pond is made 
to a town, with covenants to be performed by the 
town and a provision that in ease of breach of 
any of the covenants the fish commissioner may 
enter and expel the lessee, a breach of the cov- 
enants on the part of the lessee is not of itself 
an abandonment of the lease.8? 

Interstate Fisheries. 
fishery in waters lying between two statcs is gen- 
erally regulated and controlled by treaty between 
those states and by statutes enacted thereunder,$* but 


The right of 


as amended by Pub. L. (1905) p 175 

¢ 161, contains no provision expressly 

prohibiting a person from digging 

clams within the limit of a town of 

which he is not a resident, nor any 

provision authorizing the inhabitants 

of a town to adopt any reeulation ex- 

cluding nonresidents from the privi- 

lege of applying to the municipal offi- - 
cers for written permit to take clams 

in such town. State v. Peabody, 103 

Me. 327, 69 A 273. _To same effect. 
State v. Bunker, 98 Me. 387, 57 A 95 

(under Pub. L. [1910] p 300 ec 284: 

§ 87 which repealed Rev. St. [1883] 

c 40 §§ 1-83). 

79. Hand v. Newton, 92 N. Y. 88 
[aff 26 Hun 536]. 

[a] A town may lease the right 
to take oysters; and the town trus- 
tees are not precluded from grant- 
ing such right because at other 
times, formerly, they may have re- 
stricted the rights of lessees, and 
not have allowed the taking of 
oysters from natural oyster beds. 
Hand v. Newton, 92 N. Y. 88 [aff 26 
Hun 536]. 

{b] Pleading.—In an action by a 
town to recover the price of a right 
of fishing sold by it under statutory 
authority, it is not necessary to set 


forth in the declaration the town’s 
authority to make the sale. Taunton 
v. Caswell, 4 Pick. (Mass.) 275. 

80. Eastham v. Anderson, 119 
Mass. 526. 

81. State v. Gross, 89 Me. 542, 36 
A 1008. 


[a] Taking clams.—Where a town 
has never fixed at any town meet- 
ing the times in which clams may 
be taken within its limits nor the 
prices for which its municipal offi- 
cers may grant permits therefor, the 
residents of the town may take clams 
without written permit, free from 
all restrictions as to their use. State 
v. Gross, 89 Me. 542, 36 A 1008. 


€2. Com. v. Eliot, 146 Mass. 5, 15 
NE 81. 
83. U. S—wWharton v. Wise, 153 


U. S. 155, 14 SCt 788, 38 L. ed. 669; 
Nicoulin v. O’Brien, 248 U. S. 113, 39 
SOC e Gs luaved. “155 Pathlmarevs 
473,189 SW 724]; Bennett v. Boggs, 
3 FEF. Cas. No. 1,319, Baldw. 60. 

Dp. C—Evans v.. U.S. sPcApp. b44. 

Md.—State v. Hoofman, 9 Md. 28. 

N. J.—Atty.-Gen. v. Delaware, etc., 
Re COS AON. Jee iG. ReulaiiurcipeNamels 
Eg. 631]. 

Va.—Hendricks v. Com., 75 Va. 934. 

[a] Compact between Maryland 
and Virginia.—(1) By the compact of 
March 28, 1875, between Maryland 
and Virginia in relation to the waters 
of Chesapeake bay and the Potomac 
and Pocomoke rivers, it was provided 
that the right of fishing in the Po- 
tomac river should be common to 
the citizens of both states, and that 
all laws and regulations that might 
be necéssary for the preservation of 
fish in the Potomac should be made 
with the mutual consent and appro- 
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in the absence of such a treaty the right of fishery 
_in citizens on one side of the main channel of the 
river can be regulated only by the laws of the 
But where two states have 
concurrent jurisdiction over the waters lying be- 
tween them, one state cannot prosecute a person 
its own laws but which 
is committed within the limits of the other state 
and is authorized in the latter state.*® 

[§ 33] 9. International Fisheries——a. 
The right of subjects of the different na- 
tions te fish in the sea is generally regulated or 
restrained by custom ®* and by treaties, and stat- 
utes enacted to give effect thereto.®? 


state on that side.®4 


for an act prohibited by 


eral. 


bation of both states. This compact 
has been held not to be a “‘treaty, 
confederation, or alliance,’ forbidden 
by the Articles of Confederation, art 
6, and to be in force since the adop- 
tion of the constitution. Wharton 
v. Wise, 153 U. S, 155, 14 SCt 783, 38 
L. ed. 669; Ex p. Marsh, 57 Fed. 719. 
(2) The word “fish,” as used in this 
agreement, did not include oysters; 
the laws necessary and relating to 
the protection of fish being neces- 
sarily of a very different nature 
from those necessary to the protec- 
tion of oyster beds. Ex p. Marsh, 57 
Fed. 719, 722. (3) The tenth section 
of that compact providing that of- 
fenses committed upon such waters 
by citizens of either state against 
eitizens of the other should be tried 
in the courts of the state of which 
the offender is a citizen does not pre- 
vent one state from trying and con- 
victing citizens of the other for of- 
fenses against the former state her- 
self as distinguished from her citi- 
zens, as for a violation of her fish 
laws. Wharton v. Wise, 153 U. S. 
155, 14 SCt 783, 38 L. ed. 669; Hen- 
drick v. Com., 75 Va. 934. (4) Laws 
passed by one state in reference to 
such waters must by the terms of 
that compact receive the assent of 
the other. State v. Hoofman, 9 Md. 
28; Hendrick v. Com., 75 Va. 934. (5) 
An indictment under Acts (1845) 
e 148, for fishing with gill nets in 
the Potomac river, was held defec- 
tive in not averring that such act 
had been assented to by Virginia, 
according to the eighth article of 
the compact recited in Acts (1785) 
Cope I State v. Hoofman, 9 Md. 28. 
(6) This compact was never in force 
in the District of Columbia since 
the acts of the two states which 
ceded the territory now Comprising 
the District of Columbia _ relin- 
quished their joint interest in and 
control over that portion of the river 
within the bounds of the District 
of Columbia, to the federal govern- 
ment. Evans v. U. S., 31 App. (D. 


[b] ®he compact between New 
Jersey and Pennsylvania (1) made 
in 1783, recognizes the right of fish- 
ery in riparian owners on the Dela- 
ware river. Bennett v. Boggs, 3 F. 
Cas. No. 1,319, Baldw. 60; Atty.-Gen. 
v. Delaware, etc., R. Co., 27 N. J. Eq. 
Topate 20 Np dade Gol Ine, nG2oe Lt saul 
thorizes the guarding of fisheries on 
the river, annexed to the respective 
shores, against interruptions by per- 
sons fishing under claim of common 
right on the river. Bennett v. Boggs, 
supra. 

84. In re Mattson, 69 Fed. 535; 
Roberts v.’Fullerton, 117 Wis. 222, 
93 NW 1111, 65 LRA 953. See Car- 
roll v. State, 79 Tex. Cr. 359, 184 SW 
508 (holding that in the absence of 
any limitation by statute or act of 
congress, the. jurisdiction of Texas 
extended to the catching of fish in 
the Red river, the boundary line be- 
tween Texas and Oklahoma). 

{a] Minnesota and Wisconsin.— 
The term “concurrent jurisdiction on 
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the water,” in the acts of congress 
admitting the states of Minnesota 
and Wisconsin to the Union, and re- 
ferring to the Mississippi river, must 
be restrained to the ordinary mean- 
ing thereof at the time the term 
came into use in the legislative en- 
actments of the country, and does 
not empower one state to regulate 
the individual enjoyment by people 
of another state, within its bound- 
aries, of property held in trust by 
such other state for the people with- 
in its limits; such as the public 
water and the fish and the same 
that inhabit it. Roberts v. Fuller- 
ton; 117 Wis. .222, 93 NW ° 1111, 65 
LRA 953. 

[b] The states of Oregon and 
Washington (1) own the bed of the 
Columbia river from their rcspective 
sides to the middle of the channel, 
and the citizens of each state within 
such boundary have a common right 
of fishing, so long as the navigation 
in the river does not obstruct it. 
This right is not a mere privilege 
or immunity of citizenship but a 
right of citizenship and _ proverty 
combined which each state may make 
exclusive in its citizens, and which 
is not subject to control or regu- 
lation by the other, unless there is 
a mutual agreement to that end. Ex 
p. Derjeiro, 152 Fed. 1004; In re 
Mattson, 69 Fed. 535. (2) Hence an 
Oregon statute which declares that 
it shall be unlawful for any person 
to take salmon in the waters of the 
state unless such person is a citizen 
of the United States of has declared 
his intention to become such, and 
has been a bona*fide resident of the 
state of Oregon or the states of Wash- 
ington or Idaho for a period of six 
months, ete., and which is not con- 
curred in by the legislature of the 
state of Washington, is void as to 
all persons fishing for salmon in the 
Columbia river, regardless of their 
citizenship or residence. Ex p. Des- 
jeiro, 152 Fed. 1004. (3) These states 
have by act of congress concurrent 
jurisdiction over the Columbia river, 
and the statutory provisions of the 
two states in regard to fishing on 
such river, should be_ practically 
identical. State v. Catholic, 75 Or. 
S67 Atal wie sien AnNCachol (Ba ols 
State v. Nielsen, 51 Or. 588, 95 P 720, 
131 AmSR 765, 16 AnnCas 1113 [rev 
on other grounds 212 U. S. 315, 29 
SCt 383, 53. L. ed. 528]. 

85. Nielsen v. Oregon, 212 U. S. 
815, 29 SCt 3838, 53 L. ed. 528 [rev 51 
Or. 588, 95 P 720, 131 AmSR 765, 16 
AnnCas 1113]. 

86. Fennings v. Grenville, 1 Taunt. 
241, 127 Reprint 825. 

Customs as to whale fisheries see 
supra § 30. 

87. The Tokai Maru, 190 Fed. 450, 
111 CCA 282 [certiorari den 225 U.S. 
708, 32 SCt 836, 56 L. ed. 1265]; Mar- 
shall v. Nicholls, 18 Q. B. 882, &38 
ECL 882, 118 Reprint 333; Jensen v. 
Wilson, [1912] S. C. 3; Fennings v. 
Grenville, 1 Taunt. 241, 127 Reprint 
825; The Grace, 4 Can. Exch, 223; 
Reg. v. The Ship Frederick Gerring, 


[8§ 32-34 
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[§ 34] b. Seal and Other Fur Fisheries. Seal 
and other fur fisheries in waters within the Alaskan 
territory are regulated by the treaty of arbitration 
between the United States and Great Britain, and by 
statutes enacted to give effect thereto,** or by the 
treaty between the United States and Russia,°® un- 
der which treaties and statutes it is unlawful to 
kill fur seals anywhere within certain boundaries, 
or by certain instruments, or at certain seasons; and 
vessels, their cargues, implements, ete., found with- 
in such boundaries engaged in that business or in 
killing seals with prohibited instruments, or in a 
prohibited season, are subject-to seizure and con- 
demnation as forfeited to the United States,® or 


Jr., 5 Can, Exch. 164 [app dism 27 
Cans Ss. €..271}]: The Grace, 4.Can: 
Exch. 283. 

[a] Construction of particular 
treaty and statutes.—Construction of 
the convention of 1818 between Eng- 
land and the United States as to the 
rights of inhabitants of the United 
States to fish in certain Canadian 
waters, and as to an American ves- 
sel being guilty of illegal fishing 
within the meaning of that treaty. 
and the Imperial Act 59 Geo. IIl, and 
also under Can. Rev. St. c 94 See 


Reg. v. The Ship.Frederick Gerring 
Jian. Nera ie 164 [app dism 27 
Caney S:C: ut ie 


[b] prohibiting aliens from fish- 
ing.—Act June 14, 1906 (34 St. at 
hi. 263, ©. 3299) § 1), which makes it 
unlawful for aliens “to catch or kill, 
or attempt to catch or kill, except 
with rod, spear or gaff, any fish of 
any kind or species whatsoever in 
any of the waters of Alaska under 
the jurisdiction of the United 
States,’ cannot be construed as pro- 
hibiting only commercial fishing, and 
as permitting the alien crew of a for- 
eign vessel to take fish in violation 
of its provisions for their own use. 
The Tokai Maru, 190 Fed. 450, 111 
CCA 282 [certiorari den 225 U. S. 703, 
32 SCt 8386, 56 L. ed. 1265]. 

Forfeiture of vessels found fish- 
ing in violation of such treaties and 
statutes see infra §§ 34, 64. 

88, See.28 Us S.Stpat dos 7be 
WACEa Cea: 

[a] Constitutionality of statute.— 
The act of congress of July 27, 1868 
(hS Sto ataks.. 241. cy 2738h SG). inere= 
lation to the protection of seal life 
in Alaskan waters, is not in conflict 
with the constitution of the United 
States. U. S. v. British Schooners, 
5 Alaska-11. 

892. Sce Treaty March 30, 1867; 
and The James G. Swan, 50 Fed. 108. 

90. U. S. v. The Jane Gray, 77 
Fed. 908; The James G. Swan, 77 Fed. 
473; The Kodiak, 53 Fed, 126; The 
Ocean Spray, 18 F. Cas. No. 10,412, 
4 Sawy. 105; The Tenyu, Maru, 4 
Alaska 129; U. Sev. .The Kensei 
Maru, 3 Alaska 627; The St. Paul, 1 
Et ciaaam 71; The Challenge, 1 Alaska 

[a] Vessel outside zone.—A ves- 
sel whose small boats and crew are 
found within the prohibited zone and 
engaged in killing seal may be seized 
and condemned, althoyg sh the vessel 
itself remains outside such zone. U. 
S. v. The Jane Grey, 77° Fed. 908; 
The Tenyu Maru, 4 Alaska 129. 

[b] Evidence held sufiicieut to 
sustain a _ forfeiture. The Tenyu 
Maru, 4 Alaska 129. 

[c] Under Alaska Pen. Code § 173, 
a vessel found killing fur seal with- 
in the waters of Alaska surrounding 
the Pribilof Islands is subject to 


forfeiture together with its tackle, | 


apparel, furniture, and cargo; but 
under § 178, a vessel found engaged 
in killing female seals or using’ fire- 
arms in such waters is subject to 
forfeiture together with its tackle, 
apparel, and furniture, but not its 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 34] 


to Canada,°! according to the jurisdiction in which 
the offense is committed. Under such acts the 
United States may lease sealing privileges in the 
Alaskan waters,°? subject to such: regulations as 
the government may thereafter prescribe,®? and in 
ease of such regulation the lessee is not entitled 
to damages alleged to result therefrom.®* By the 
award of arbitrators under the treaty of arbitration 
between the United States and Great Britain, which 
award is the supreme law of the land and is as 
binding on the courts as an act of congress,®® and 
which citizens of the United States have the same 
right to rely upon as to their rights, under the 
statute, as citizens and subjects of Great Britain,®¢ 
the jurisdiction of the United States to forbid the 
killing of fur bearing animals in waters of the 
Alaskan territory does not extend outside of the 
ordinary three-mile limit;®°’ and therefore an act 
of congress which forbids such killing must be con- 
strued to mean the waters within three miles of the 
shores of Alaska.°§ 

Extent of forfeiture. A forfeiture of a vessel, 
ete., for a violation of such treaties and statutes 
does not depend upon the intent of the owners of 
the vessel or her equipage,®® and therefore instru- 
ments forming part of her equipage, although be- 
longing to others than her owners, are forfeited, 
as are also sealskins found on board the vessel as 
part of the cargo.” But it has been held that, where 
no seals appear to have been actually caught or 
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killed in prohibited waters, the court may exercise 
its discretion to release the ship on payment of a 
fine in lieu of forfeiture.® 

Wrongful seizure. Where a seized vessel is found 
to be innocent of any offense against the act,* the 
courts may award damages for the wrongful seizure 
and detention together with interest upon ascer- 
taining the amount of such damages.®> But where 
the cireumstances under which the arrest was made 
create a sufficient suspicion to warrant the arrest, 
no costs will be given against the government in 
dismissing the petition.® 

Presumption of violation. Where a vessel equipped 
for sealing is found within the prohibited zone, 
it is presumed, in the absence of evidence to the 
contrary, that she and her equipment were being 
used in violation of the seal fishing act;* and the 
burden of proof is on the owner or master to rebut 
by positive evidence that the vessel was not there 
used or employed in violation of the act,’ and the 
clearest evidence of good faith is required to ex- 
onerate the master of such a vessel.2 The fact 
that such a vessel is near the prohibited zone should 
put her master upon the alert to keep a full and 
accurate record of his position, courses, ete., in 
order that he may not pass the line and that by 
his records and charts he may be able, if called upon, 
to demonstrate clearly that he was not within the 
prohibited area.?? 


[26 C.J. 


CCA 441 [rev 60 Fed. 914]; The La 


oe The Tenyu Maru, 4 Alaska 
91. The Auvora, 5 B. C. 178, 5 


Can. Exch. 372; The Viva, 5 B. C. 174, 
5 Can. Exch. 360; The Beatrice, 5 B. 
Celie bh Can: mixch., 9; Rex v.. Lhe 
Carlotta) G. Cox) 13. By-G71460;. The 
Howe eevlarvin, 4 Boece 1330. 

fa] Evidence held insufficient to 
sustain a seizure of a vessel for 
viclating -the prohibition against 
using firearms in killing seals. The 
E. B. Marvin, 4 B.C. 330. 

92. See North American Commer- 
Gale Comve US. 2107S. 00, 138i SCe 
817, 48 L. ed. 98 [rev 74 Fed. 145] 
(construing the agreement of March 
12, 1890, between the United States 
and the North American Commercial 
Company as to the rights and lia- 
bilities of a lessee under such an 
agreement as affected by Rev. St. 
§ 1962). ; 

93. North American Commercial 
Cony eU, Saki iui. S3 dO se SCLes a, 
43 L. ed. 98 [rev 74 Fed. 135]. 

[a] Beduction of catch.—(1) The 
provision in Rev. St. § 1962, for a 
proportionate reduction of rental un- 
der leases of sealing privileges, in 
case the lawful catch is reduced, ap- 
plies not only to the then existing 
twenty-year period, but to leases 
made after the expiration thereof, 
and to a further limitation of the 
eateh made by the secretary of the 
treasury. North American Commer- 
CaleGoniv Oia S elite Usas. TiO R18 
SCt 817, 43 L. ed. 98 [rev 74 Fed. 
145]. (2) Under the provision au- 
thorizing the secretary of the treas- 
ury to reduce the permitted annual 
eatch of seals, it is immaterial, as 
between the government and_ its 
lessee of sealing privileges, whether 
the secretary, in so reducing it, acts 
of his own motion, or in obedience 
to the will of the government; and 
in any case, if the lessee accepts the 
reduction without protest, it cannot 
afterward claim that such reduction 
was a breach of the government con- 
tract. North ,American Commercial 
Co, v. U. S., supra. 

[b] Reduction of rental.—Where 
a lease of sealing privileges from 
the United States provides for a 
fixed annual rental, and a fixed per 


capita royalty on the catch, and the 
lawful catch is reduced, under Rev. 
St. § 1962, directing a proportionate 
reduction of the rental in such cases, 
the lessee cannot claim a reduction, 
not only of the annual rental proper, 
but also of the per capita royalty, 
Since the royalty is no part of the 
rental referred to by the statute, and 
no reduction thereof is authorized. 
North American Commercial Co. v. 
We Seeiidy UE Sai Se SOteSii.43 
L. ed. 98 [rev 74 Fed. 145]. 

94. North American Commercial 
COAW-EU. LS ll BUMS O.e Ler S Oh Sith, 
43 L. ed. 98 [rev 74 Fed. 145]. 

[a]. Admission of liability.—The 
fact that the United States presented 
to the tribunal of arbitration with 
Great Britain in 1892 a claim for 
damages sustained by itself and its 
lessee by means of the limitation of 
the annual catch to seven thousand 
five hundred seals does not bind 
the government, as an admission of 
liakility to its lessee for such dam- 
ages, especially as such claim was 
subsequently abandoned. North 
American Commercial Co. v. U. S., 
171 WisS2110) 18 SC& 817,43) ed, 
98 [rev 74 Wed. 145], 

95. The La Ninfa, 75 Fed. 513, 21 
CGA 434 [rev 49 Fed. 575]. 

[a] Provisions of award.—Article 
I of the decision of the Behring sea 
Arbitration Tribunal, the govern- 
ments of the United States and Eng- 
land were required to forbid their 
respective citizens and subjects to 
kill, capture, or pursue at any time 
fur seals within a radius of sixty 
miles around the Pribilof Islands, 
which were the breeding places of 
the seals; and by article II the gov-~ 
ernments were required to forbid 
their citizens and subjects, respec- 
tively, to kill, capture, or pursue the 
seals in that part of the Pacific 
ocean, including Behring sea, which 
is situated to the north of the 35th 
degree of north latitude, and _east- 
ward of the 180th degree of longi- 
tude, during the closed season. The 
Behring Sea Arbitration, 32 AmLReg 
901, 27 AmLRev 684, 703. 

96. The La Ninfa, 75 Fed. 513, 21 
CCA 434 [rev 49 Fed. 575]. 

97, The Alexander, 75 Fed. 519, 21 


Ninfa, 75 Med. 513; 21 CCA 434 *[rev 
49 Bed. 575]. 

98. The Alexander, 75 Fed. 519, 21 
CCA 441 [rev 60 Fed. 914]; The La 
Ninfa, 75 Fed. 518, 21 CCA 484 [rev 
49 Fed. 575}. 


ee The James G. Swan, 77 Fed. 
wk The James G. Swan, 77 Fed. 

2. U. S. v. The Kensei Maru, 3 
Alaska 627 (under U. S. Rev. St. 
§ 1956). But see The James G. Swan, 


77 Fed. 473 (holding, under act April 
6, 1844, e 57 § 8) that —seéalskins 
forming a part of the cargo which 
were taken outside of the prohibited 
zone and before any violation of the 
act were not subject to forfeiture). 

3. The Shelby, 4 B.C. 342, 5 Can. 
Ech. lh 

4. Behring Sea Award Act (1894). 

5. Reg. v. The Ship Beatrice, 5 
. Exch, 160. 

6 Reg.-v. The Ship E. B. Mar- 
vin,’ 4 'CansVExch,-453:" ‘The. 1B: 
Marvin, 4 B. C. 330. A 

7. U.S. v. The Jane Gray, 77 Fed. 
908; The Ship Oscar & Hattie v. Reg., 
as (Can. (S.C. 1396) 3) Gan, Heche 41s 
Reg. v. The Ship Beatrice, 5 Can. 
Exch. 378; The Shelby, 4 B. C. 342,.5 
Can. Exch. 1; The Minnie, 3 B. C. 161, 
4 Can; Hixcht 151) [app dism® 23° Can: 
S. C. 478]; The Ainoka, 3 B. C. 121; 
hee Ainoko, 5 B. C. 168, 5 Can. Exch. 

8 The Ship Oscar & Hattie v. Reg., 
23 Can. S.C. 396,.3' Can. Exehy 241. 

9. U.S. v. The Jane Grey, 77 Fed. 
908; The Shelby, 4 B, C. 342, 5 Can. 
Exch. 1; The Minnie, 3 B. C. 161, 4 
Can. Exch. 151; The Ainoko, 5 B. C. 
168, 5 Can. Exch. 366; The Ainoka, 
Chul BY) CO Ge aan 

[a] Evidence insufficient to con- 
demn.—Where the log of a vessel 
seized shows that on a certain prior 
date she was within the prohibited 
zone but further shows that the sea 
was very rough, and her captain tes- 
tifies that in fact no sealing was 
done that day, the proofs are in- 
sufficient to justify condemnation. U. 
S. v. The Jane Gray, 77 Fed. 908. 

105 -U. Ss v. The Jane Gray, 77 
Fed. 908. : 
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Property in seals.11 Where seals are killed and 
reduced to possession by sculping, panning, an 


flagging, an absolute property in them is obtained. 


which cannot be divested without the owner’s con- 
sent;'? and it is not necessary to secure and con- 
tinue the possession originally obtained by taking 
the seals on board, as the killing and taking into 
possession is sufficient;!* but the mere killing with- 
out so taking into possession is not sufficient,! 
and the finder of a body of a seal without any 
indicia of property upon it is the owner of it,! 
unless the party who killed it is in a position then 
and there to assert his right of property and ex- 
ercise corporate control over it.16 
[§ 35] 10. Indians’ Rights of Fishery. Where 
a treaty with the Indians gives them the right to 
fish on their reservation, the state laws relating to 
fishing do not apply to them;!7 and under some 
statutes, Indians are expressly exempted from the 
operation of the statutes But where the Indian 
reservation has been included within the limits of 
a state formed since the treaty, without reserving 
. the rights of the Indians, such laws may be enforced 
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_the United States or a state.?? 


[§§ 34-36 


which secures to them the right of taking fish ‘‘at 
usual and accustomed grounds in common with all 
citizens’? does not give to such Indians any exelu- 
sive or special privilege, but only such rights as 
may be enjoyed by all citizens in common, and state 
laws abridging the fishing rights of citizens are 
equally effective as against the Indians.2° The 
Indians’ rights under such treaty are not subor- 
dinate to the powers acquired by a state in and 
over the waters in question on its being admitted to 
the Union as a state;?1 nor can such rights be taken 
from the Indians by grants to private persons, by 
A reservation, by 
congress, of certain islands for Indians, includes 
fishing rights in adjacent waters and submerged 
land, 2° and: the president, although not expressly 
authorized, can reserve such rights for them.** 

[§ 36] ©. Civil Liability and Remedies for In- 
vasion of Rights—1. Trespass—a. In General. 
Where a person’s fishery rights are wrongfully in- 
terrupted or interfered with by another, he may 
maintain an action of trespass for the injury 


against them.!° 


1l.- Property in fish generally see 
Supra § 8. 


12. Power v. Kennedy, 7 New- 
foundl, 34; Clift v. Kane, 5 New- 
foundl. 327. 

13. Power v. Kennedy, 7 New- 
foundl. 34. 

14. Power v. Kennedy, 7 New- 
foundl. 34. 

15. Power v. Kennedy, 7 New- 


foundl. 34; Doyle v. Bartlett, 5 New- 
foundl. 445. 
Kennedy, 7 New- 


16. Power v. 
foundl. 34. 

17. In re Blackbird, 109 Fed. 139; 
State v. Cooney, 77 Minn. 518, 80 
NW 696; State v. Towessnute, 89 
Wash. 478, 154 P 805; Rex v. Edward 
Jim, 7220 B8.5C. 106: 

18. State v. Lewis, 45 Wash. 475, 
88 P 940, 122 AmSR 934, 

_ [a] Construction of particular 
statutes—Under Act (1889) e¢ 117 
§ 1, which provides that nothing in 
this or any other act shall prevent 
any Indian residing in this state 
from taking fish at any time, for the 
use of himself or family, and Sess. 
L. (1905) ec 170 § 4, which provides 
that it shall be unlawful to take or 
fish for salmon except with hook and 
line between the hours of six o’clock 
P. M. Saturday and six o’clock A. M. 
Monday of each week; the term “In- 
dian” includes only Indians not citi- 


zens, and hence the statute of 1899 | 


does not exempt any citizen from the 
operation of the statute of 1905 and 
the two taken together are mot in 
violation of Const. art 1 § 12, guar- 
anteeing equal privileges to all citi- 
zens. State v. Lewis, 45 Wash. 475, 
88 P 940, 122 AmSR 934. 

19. Ward v. Race Horse, 163 U. 
S. 504, 16 SCt 1076, 41 L. ed. 244 [rev 
70 Fed. 598]; Peo. v. Pierce, 18 Misc. 
83, 41 NYS 858, 12 N. Y. Cr. 326. 

20. U. S. v. Alaska Packers’ As- 
soc., 79 Fed. 152; The James G. Swan, 
50 Fed. 108; Peo. v. Becker, 215 N. Y. 
42,109 NE 116 [aff 165 App. Div. 881, 
151 NYS 138]; State v. Towessnute, 
89 Wash. 478, 154 P 805 (outside 
their reservation); U. S. v. Taylor, 
3 Wash. T. 88, 14 P 3338. 

21. U.S. v. Winans, 198°U. S. 371. 
25 SCt 622, 49 L. ed. 1089 [rev 73 
Fed. 72]. i e 

[a] Mlustration—Fishing rights 
in the Columbia river, secured to the 
Yakima Indians by the treaty of 
1859, which provided for the extin- 
guishment of the Indian title to the 
jJands occupied and claimed by them, 
preparatory to opening the lands for 


A treaty with a tribe of Indians 


settlement, 
the powers acquired by the state of 
Washington in and over the_ shore 
lands on its admission into the Union. 
U. S. v. Winans, 198 U. S. 371, 25 SCt 
662, 49 L. ed. 1089 [rev 73 Fed. 72]. 

22...U:,,S.. Vv. Winans, 1938 U.S? 371, 
25 SCt 662, 49 L. ed. 1089 [rev 73 
Fed. 72]; 'U. S. v. Taylor, 3 Wash. 
TAssidse Rosas 

[a] MIllustrations.—(1) The right 
of taking fish “at all usual and ac- 
customed places in common with the 
citizens of the territory” of Wash- 
ington, and of “erecting temporary 
buildings for curing them,” secured 
to the Yakima Indians by the treaty 
of 1859, survives the private ac- 
quisition of lands bordering on the 
Columbia river by grants from the 
United States or state of Washing- 
ton. U. S., v. Winans, 198 U. S. 371, 
25 SCt 662, 49 L. ed. 1089 [rev 73 
Fed. 72]. (2) Patents issued by the 
land department to lands bordering 
on the Columbia river, although ab- 
solute in form, can grant no exemp- 
tion from the fishing rights secured 
to the Yakima Indians by the treaty 
of 1859. U. S.‘v. Winans, 198 U. S. 
371, 25 SCt 662, 49 L. ed. 1089 [rev 
73 Fed. 72]. 

23. Alaska Pacifie Fisheries v. U. 
S., 248 U. S. 78, 39 SCt 40, 63 L. ed. 
138 [aff 240 Fed. 274, 153 CCA 200]. 

24. Alaska Pacific Fisheries v. U. 
S., 240 Fed. 274, 153 CCA 200 [aff 248 
U. S. 78, 39 SCt 40, 68 L. ed. 138]. 

25. U. S.—Mason v. Mansfield, 16 
F: Cas. No. 9,234, 4 Cranch C. C. 580. 

Conn.—Turner v. Hebron, 61 Conn. 
175, 22 A 951, 14 LRA 3886; Adams v. 
Pease, 2 Conn. 481. 

Ill.—Beckman v. Kreamer, 43 Ill. 
447, 92 AmD 146; Cole v. Schweer, 
159 Ill. A. 278. 

Me.—Lamond y. Sea Coast Canning 
Co., 108 Me. 155, 79 A 885; Matthews 
v. Treat, 75 Me. 594; Duncan v. Syl- 
vester, 24 Me. 482, 41 AmD 400. 

Md.—Sollers v. Sollers, 77 Md. 148, 
26 A 188, 39 AmSR_ 404, 20 LRA 94, 

Mass.—Melvin v. Whiting, 13 Pick. 
184, 

Mich.—Solomon v. Grosbeck, 65 
Mich. 540, 36 NW 163. 

N. Y.+Seamen v. Lee, 10 Hun 607. 

N. C.—Collins v. Benbury, 27 N. 
Cc. 118, 42 AmD 155. 

Pa.—Hart v: Hill, 1 Whart. 124; 
Gibbs v. Sweet, 20 Pa. Super. 275. 

Tex.—Fin, etc. Club v. Thomas, 
(Civ. A.) 1388 SW 150. 

Wash. — Griffith v. Holman, 23 
Wash. 347, 63 P 239, 883 AmSR 821, 54 


caused thereby,?> even against the owner of the 


are not subordinate to)ULRA 178. 


Eng.—Holford vy. Bailey, 13 Q. B. 
426, 66 ECL 426, 116 Reprint 1325; 
Fitzgerald v. Firbank, [1897] 2 Ch. 
96; Child v. Greenhill, Cro. Car. 553, 
79 Reprint 1077; Whelan vy. Hewson, 
Ir. R. 6 C. L. 283; Hamilton v. Done- 
gall, 3 Ridg. 267. 

Can.-—Venning v. Steadman, 9 Can. 
S. C. 206. 
aaa B.—-Wilson y. Codyre, 27 N. B. 


N. S.—Christian v. Christian, 50 N. 
Sat 29 DomLR 102, 26 CanCrCas 

Ont.—Parker v. Elliott, 1 U: C. Cc. 
PS470; 

Newfoundl.—Stone v. Welland, 7 
Newfoundl. 86. 

[a] Trespass on the case.—(1) 
Where a person’ owns an exelusive 
right to catch fish within certain 
limits by means of fixtures attached 
to the soil, trespass on the case 
against defendant for infringing this 
right has been held to be the proper 
remedy. Matthews v. Treat, 75 Me. 
594. ‘ (2) Where a statute vests in 
a town the right of disposing of the 
privilege of taking alewives in a 
river within the limits of the town, 
and enacts that persons obstructing 
the passage of the fish shall be 
liable to a penalty, an‘action on the 
case might be maintained by the pur- 
chaser of the privilege against any 
person obstructing the passage of 
the fish. Barden v. Crocker, 10 Pick. 
(Mass.) 383. 

[b] Fish caught and placed in a 
cove within the ebb and flow of the 
tide, being confined therein by a wire 
fence extending across its mouth, aré 
not private property to such an ex- 
tent as will support an action of 
trespass against a person for catch- 
ing them and appropriating them to 
his own use. Sollers v. Sollers, 77 
Mad. 148, 26 A 188, 39 AmSR 404, 20 
LRA 94. 

{[c] Against the crown.-—An ac- 
tion for having illegaily occupied a 
fishing right, and for the revenues 
derived therefrom, is one in tort, and 
is not maintainable against the 
crown except under special statutory 
authority. Bouillon v. Rex, 16 Can. 
Exch. 443, 31 DomLR 1. 

{d] Joint tort-feasors.—Persons 
committing separate violations of a 
statute prohibiting the depositing in 
public waters of substances inju- 
rious to shellfish are not joint tort- 
feasors. Connolly v. Standard Oil 
Co., 264 Fed. 383. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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land,?° unless a special remedy for such interfer- 
; Thus trespass will 
le where one’s fishery is injured by an unlawful 
weir, dam, or other obstruction on the stream above 
or below him;’° or by the pollution of the stream 
by another;*® or where his right of fishery in a 
navigable stream is injured by a boat or vessel 
carelessly, wantonly, or designedly running into his 
nets or other fishing appliances,®° or by his being 
otherwise wrongfully excluded from or interfered 
with in such right ;! or where one wrongfully enters 
or takes fish from ancther’s private fishery.*? But a 
person 1s not responsible for injuries to a fishery 
which are caused by acts which he has a legal right 
to do, and which he does in a careful and proper 


ence is provided by statute.27 


26. Turner v. Hebron, 61 Conn. 
175, 22 A 951, 14 LRA 386; Marshall 
v. Ulleswater Steam Nav. Co., 3 B. 
& S. 732, 113 ECL 732, 122 Reprint 
274; Smith v. Kemp, Carth. 285, 90 
Reprint 769, 4 Mod. 186, 87 Reprint 
831, 2 Salk. 637, 91 Reprint 537. 

27. Bristol v. Ousatonic Water 
Co., 42 Conn. 403; Fraser v. Fear, 107 
Levi Reps =N.—S:.24239 O'Donnell” v. 
Mallard, 9 Newfoundl. 58; Woodford 
v. Blackwood, 9 Newfoundl. 27. 

[a] A special charter remedy for 
assessing damages to owners of fish- 
eries resulting from an obstruction 
by a dam precludes a common-law 
action, at least until the charter 
remedy is exhausted. Bristol v. Ous- 
atonic Water Co., 42 Conn. 408. 

Penal liability for trespassing on 
oink parks and ponds see infra 

28. Bristol v. Ousatonic Water 
Co., 42 Conn. 403; Barden v. Crocker, 
10 Pick. (Mass.)* 383; Leconfield v. 
Lonsdale, L. R. 5 C. P. 657; Whelan 
v. Hewson, Ir. R. 6 C. L. 283; Court- 
ney v. Collet, 1 Ld. Raym. 272, 91 
Reprint 1079; Hamilton v. Donegall, 
3 Ridg. P. C. 267; Ste. Anne Club de 
Chasse de Peche v. Rivirre-Onelle 
Paip, ete; Cos 45-Can. S.C. 1) But 
see Dunn v. Stone, 4 N. C. 241 (hold- 
ing that one owning lands on a river 
where he was accustomed to take 
fish cannot maintain an action 
against one who built a dam across 
the river below him, thereby ob- 
structing the passage of fish up the 
river, since an action for a public 
nuisance cannot be supported unless 
particular damage, not common to 
others, is shown). 

Obstructing fish generally 
supra § 12. 

Regulation prohibiting obstruction 
of fish see infra § 49. 

29. Hodges v. Pine Product Co., 
135 Ga. 134, 68 SE 1107, 38 LRANS 
74, 21 AnnCas 1052; Smith v. Cran- 
ford, 84 Hun 318, 32 NYS 3875 [aff 
155 N. Y. 640'-mem, 49 NE 1104 
mem]; Seaman v. Lee, 10 Hun (N. 
Y.) 607; Fitzgerald v. Firbank, [1897] 
2 Ch. 96; Aldred’s Case, 9 Coke 57h, 
77 Reprint 816, 2 ERC_ 559; Bidder 
v. Croydon Local Bd., 6 L. T. Rep. N. 
Srdshios 

Regulation prohibiting pollution of 
streams see infra § 50. 

U. S.—The Oscar B., 121 Fed. 


30. 
978, 58 CCA 316. 


see 


Ala.—Oswell v. Brown, (A.) 84 8S 
305. 

N. J.—Post v. Munn, 4 N. J. L. 61, 
7 AmD 570. 


N. C.—Hopkins v. Norfolk, ete, R. 
Co., 131 N. C. 468, 42 SE 902; Lewis 
vy. Keeling, 46 N. C. 299, 62 AmD 168. 

Pa.—Cobb v. Bennett, 75 Pa. 326, 
15 AmR 752. : 

Wis.—Wright v. Mulvaney, 78 Wis. 
89, 46 NW 1045, 23 AmSR 393, 9 
LRA 807. . 

N. S.—Hubbard v. Dickie, 39 N. S. 
506. 

Ont,—Smith v. Northern Constr. 
Co., 30 Ont. L. 494, 5 OntWN 789, 19 
DomLR 380. 

[a] Where due care and skill is 


FISH 


appropriated.34 


[§ 37] b. 


tain an action 


exercised, a tug is not liable for an 
injury to a fishing seine caused by 
entanglement with a tow. The Oscar 
B., 121 Fed. 978, 58 CCA 316. 

[b] Ordinary care must be used 
by a towboat operator not to injure 
fisherman’s property. Oswell v. 
Brown, (Ala. A.) 84 S 305. 

31. Cal.— Pacific Steam Whaling 
Co. v. Alaska Packers’ Assoc., 13% 
Cal. 632, 72 P°161. 

Mich.—Ainsworth yv. Munoskong 
Hunting, etc. Club, 153 Mieh. 185, 
116 NW 992, 126 AmSR 474, 17 
LRANS 12386, 15 AnnCas 706; Lincoln 
v. Davis, 538 Mich. 375, 19 NW 103, 
51 AmR 116. 

S. C.—Boatwright v. Bookman, 24 
S.C. L. 447. : 

N. B.—Wilson v. Codyre, 27 N. B. 
320; Rose v. Belyea, 12 N. B. 109. 

N. S.—Christian v. Christian, 50 N. 
Brnets 29 DomLR 102, 26 CanCrCas 

[a] Wemporary occupation of open 
and public waters for stake fishing 
cannot be wantonly interfered. with 
so long as the business does not im- 
pede navigation, or amount to a nui- 
sance causing special damages to 
private persons. Lincoln v. Davis, 
53 Mich. 375, 19 NW 103, 51 AmR 116. 

[b] A person in possession of a 
weir built below low-water mark 
may maintain trespass against a 
wrongdoer who interferes with his 
possession, although, as against the 


crown, the weir was wrongfully 
there. Wilson v. Codyre, 27 N. B. 
320. 


[c] Forcible exclusion——A _ su‘fi- 
cient reason for desisting from fur- 
ther attempts to fish in public waters 
exists where the acts and declara- 
tions of another are such as would 
satisfy a reasonable man that fur- 
ther attempts to fish would be use- 
less, because they would be met and 
frustrated by force. Pacific Steam 
Whaling Co. v. Alaska Packers’ As- 
soc.,7188 Gal. 682-72" P 161. ; 

32. Conn.—Turner v. Hebron, 61 
Conn. 175, 22 A 951, 14 LRA 386. 

Hawaii.—Shipman v. Crown Lands, 


6 Hawaii 351. 
Kreamer, 43 Il. 


Ill.—Beckman v. 
447, 92 AmD 146. 

Mass.—Com. v. Chapin, 5 Pick. 
199, 16 AmD 886; Waters v. Lilley, 4 
Pick. 145, 16 AmD 333. 

N. J.—Cobb v. Davenport, 32 N. J. 
L. 369. 

N. C.—Collins v. Benbury, 27 N. C. 
118, 42 AmD 155. 

Pa.—Gibbs v. Sweet, 20 Pa. Super. 
275. 

Ene.—Holford v. Bailey, 13 Q. B. 
426, 76 ECL 426, 116 Reprint 1325. 

[a] Breaking and entering a sev- 
eral fishery is actionable, although 
no fish are taken. Holford v. Bailey, 
13 Q. B. 426, 66 ECL 426, 116 Re- 
print 1325, 8 Q. B. 1000, 55 ECL 1000, 
115 Reprint 1150. 

33. Howes vy. Grush, 131 Mass. 
207, 

[a] Rule applied. — Where plain- 
tiff had, under a statute, built a 
dam for the purpose of flowing his 
cranberry meadow across a stream 


Statutory penalty not a bar. 
right to an action for an infringement of his fishing 
rights is not taken away by a statute prescribing a 
penalty for a violation of such rights, unless the 
statute provides that it shall be the only remedy.*5 
For Injury to Oysters, Clams, Etc. 
Unless a special liability or remedy is provided by 
statute °* an owner or licensee of an oyster or clam 
bed clearly designated and staked out may main- 
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manner ;°* and an action will not lie by one fisher- 
man, in public waters, against another for anticipat- 
ing him in a capture of fish which had not been 


One’s common-law 


of trespass against any person 


who wrongfully injures or interferes with %7 or 


not navigable, in which a town had 
an alewife fishery, and the fish com- 
mittee of the town had torn it down 
on the ground that the flowing of 
the meadow was injurious to the 
fishery, an instruction that it was 
plaintiffs duty to use reasonable 
care in building his dam, in grading 
his meadow, and in raising and draw- 
ing off the water so as to do the 
least injury to the fishery, consistent 
with the reasonable exercise of his 
flowage right, and that, if he did so, 
he was not responsible for injury to 
the fishery by reason of the spawn 
of the fish being deposited on the 
shallow meadow and injured by the 
drawing off of the water, and that 
defendant then had no right to re- 
move the dam was proper. Howes 
v. Grush, 131 Mass. 207. 

34. Stevens v. Jeacocke, 11 Q. B. 
731, 63 ECL 731,.116 Reprint 647; 
Cherry v. Guptill, 13 N. B. 379. 

[a] Erecting weir.—An action will 
not lie for erecting a fish weir be- 
tween high-water and low-water 
marks in an arm of the sea, whereby 
fish which would otherwise have been . 
caught in plaintiff’s weir were caught 
by defendant. Cheney v. Guptill, 13 
Na Be) 379. 

35. Barden v. Crocker, 10 Pick. 
(Mass.) 383; Fraser v. Fear, 107 L. 
T. Rep. N. S. 423. But see O’Donnell 
v. Mallard, 9 Newfoundl. 58 (hold- 
ing that, where a fisherman sets his 
traps within eighty fathoms of the 
trap of another, the remedy is not 
at common law for damages, but un- 
der the Fishery Regulations § 56 to 
enforce the penalty). y 

sé. See statutory provisions. 

[a] In Massachusetts (1) St. 
(1899) ¢ 448 § 16, providing that the 
Cape Cod: Canal Company should pay 
damages for injury to fisheries by 
the deposit of material or in any’ 
other way, was intended to apply 
where an injury occurred either by 
deposit of material or “in any other 
way,’ although the work was done 
properly, and there was no _ negli- 
gence, the section not being limited 
to fisheries outside canal approaches, 
Boston, etce., Canal Co. v. Henshaw, 
229 Mass. 185, 118 NE 276. (2) Under 
such statute a grower of oysters 
may recover by petition the value of 
oysters and seed in the soil, al- 
though placed subsequently to the 
filing of the canal location in the 
registry of deeds. Boston, ete., Canal 
Co. v. Henshaw, supra. (3) The li- 
censee of an oyster fishery could re- 
cover damages to his fishery because 
of roiling and pollution of waters 
over oyster beds by sediment con- 
sisting of sand and decayed organic 
matter from a canal excavation. 
Taylor v. Boston, etc., Canal Co., 224 
Mass. 307, 112 NE 650. 

37. U. S.—Rocky Point Oyster 
Co., Ine. v. Standard Oil Co., 265 Fed. 
379; Connolly v. Standard Oil Co., 264 
Fed. 383. 

Conn.—Palmer v. Hartford Dredg- 
ing Co., 73 Conn. 182, 47 A 125. 

Me.—King v. Young, 76 Me. 76, 49 
AmR 596. 
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takes *8 oysters or clams planted by him, although his 
planting is a public nuisance or misdemeanor,®® or 
amounts to a trespass on another’s jand,*° or is on a 
spot which is a common fishery,*! unless he has 
planted them where other oysters or clams naturally 
exisl,*? and although his permit or license had expired 
when the oysters were planted.*® This form of action 
may be employed for the purpose ef questioning the 
title of a claimant to a designated natural oyster 
bed.*# But such an action cannot be maintained for 
damages, to an oyster bed, which are incidental to the 
right of navigation conducted in a reasonable and 
proper manner;*> and it has also been held that 
since the state holds in trust for the public a tidal 
navigable arm of the sea, and cannot grant in- 


Mass. — Griffith v. 
Mass. 227, 63 NE 426. 

N. J.—Paul v. Hazleton, 37 N. J. 
L. 106; De Graff v. Truesdale, 10 N. 
ae li mdi; (0: 
_N. Y¥.—Robins v. Ackerly, 91 N. Y. 
98; Dickens v. New York, 175 App. 
Div. 568, 162 NYS 483; Fleet v. Hege- 
man, 14 Wend. 42. 

Ohi——Castalia, wTrout) Club) Conv. 
Castalia Sporting Club, 8 Oh. Cir. Ct. 
194, 8 Oh. Cir. ‘Dec. 693. 

R. I.—Bell v. Providence Gas Co., 
90 A 2; Payne v. Providence Gas Co., 
31 R. I. 295, 77 A 145, AnnCas1912B 
65. ‘ f 

Bng.—The’ Swift, £1901] BP. 168. 

[a] Damage by vessel.—Where a 
vessel negligently runs into an oyster 
bed, damages are recoverable for in- 
jury to the oysters and bed. The 
Swift, [1901] P. 168. 

[b] WNegligently dumping a scow 
load of mud on an oyster bed is 
ground for an action of trespass, 
even though defendant obeyed a 
dumping inspector’s direction in do- 
ing so. Palmer v. Hartford Dredg- 
ing Co., 73 Conn. 182, 47 A 125. 

[e] Although the legislature 
adopts a new harbor line, embrac- 
ing tide-flowed lands on which plain- 
tiff has oyster beds, and defendant, 
a riparian owner, is authorized by 
the harbor commissioners to con- 
struct wharf to the new harbor 
line, it is liable for all damage to the 
part of the leased lands not occu- 
pied by it, caused by its negligent 
performance of the work. Rocky 
Point Oyster Co. v. Standard Oil Co., 
265 Fed, 379. 

38. Conn.—Cook v. Raymond, 66 
Conn, 285, 33 A 1006; Gallup v. Tracy, 
25 Conn. 10, 

Mass.—Taylor v. Boston, etc, 
Canal Co., 224 Mass. 307, 112 NE 650; 
Griffith v. Savary, 181 Mass. 227, 63 
NE 426. . See Mitchell v. Hart, 132 
Mass. 297 (as to the sufficiency of 
the description of the tract on which 
the trespass is alleged to have been 
committed). 

_N: J.—Grace v. Willets, 50 N. J. L. 
414, 14 A 559; Metzger v. Post, 44 N. 
J. L. 74, 48 AmR 341s 

Nei avec Vroominv. diillyaed'$4) INe 1¥. 
168, 77 NE 24 [aff 99 App. Div. 516, 
91 NYS 51]; Post v. Kreischer, 103 
N. Y. 110, 8 NE 365, 18 AbbNCas 192 
{rev 32 Hun 49, 14 AbbNCas 38]; 
Davis v. Davis, 72 App. Div. 593, 76 


Savary, 181 


NYS 539; McCarty v. Holman, 22 
Hun 53; Lowndes v. Dickerson, 34 
Barb. 586; Decker v. Fisher, 4 Barb. 
592. 

N. C.—McKenzie v. Hulet, 4 N. C. 
6138. 


Tex.—Holt v. Follett, 65 Tex. 550. 

[a] Where a prior licensee fails 
properly to secure a second license, 
and the license to the oyster beds 
formerly occupied by him is granted 
to another, he will be guilty of tres- 
pass for going on such beds and tak- 
ing oysters therefrom, although they 
were oysters originally planted: by 
him. Keene v. Gifford, 158 Mass. 


FISH © 


sewage.*® 


[§ 38] « 


to be recovered 


120, 32 NE 946; Abrams v. Johnson, 
10 NYSt 3871, 

[b] Several lessees of such a 
right may use the lands jointly for 
the. purposes of planting oysters, and 
in such use may join in an action to 
recover damages for taking their 
joint property. Wooley v. Campbell, 
37_N. J. L. 168. 

[c] Trespass quare clausum fre- 
git.—A grant of land covered by an 
arm of the sea only at high water 
will entitle the grantee to maintain 
an action of trespass quare clausum 
fregit against a person taking 
oysters from the rocks within the 
grant. McKenzie v. Hulet, 4 N.C. 
613. 

39. Grace vy. Willets, 50 N. J. L. 
414, 14 A 559; State v. Taylor, 27 N. 
J, Ladd. T22AmD BAi7, 

40. See supra § 24, 

41. Fleet v. Hegeman, 14. Wend. 
(N. Y.) 42.. But. see Arnold v. Mundy, 
6.N. J. &. 1, 10 AmD 856 (holding 
that a person who plants oysters on 
the bed of a navigable water below 
low-water mark has not such a prop- 
erty therein as to enable him to 
maintain trespass against a person 


taking them away, although the 
oyster bed is adjacent to his own 
shore), 


42. Wurley v. Virginia Fisheries 
Commn., 264 Fed. 116; Cook v. Ray- 
mond, 66 Conn. 285, 33 A 1006; Grace 
v. Willets, 50 N. J. L. 414, 14 A 559; 
Brown v. De Groff, 50 N. J. L. 409, 
14 A 219, 7 AmSR 794; State v. Tay- 
lor, 2 Nea de i, LT. G20 Ae S47 
Shepard v. Levergon, 2 N. J. L. 391; 
Decker v. Fisher, 4 Barb. (N. Y.) 592. 

43. Huffmire v. Brooklyn, 22 App. 
Div. 406, 48 NYS 132 [aff 162 N. Y. 
584, 57 NE 176, 48 LRA 421]. 

[a] Rule applied.—In an action 
against a city for destroying plain- 
tiff’s oysters by depositing poisonous 
sewage on the beds, lying within the 
limits of another town, it is no de- 
tense that when the oysters were 
planted plaintiffs’ permit from the 
town, under Laws (1868) ec 734, had 
expired, especially where the town 
authorities afterward accepted pay- 
ment of the omitted fee; and con- 
tinued the license over the period in- 
volved. Huffmire v. Brooklyn, 22 
App. Div. 406, 48 NYS 132 [aff 162 
N. Y. 584, 57 NE 176, 48 LRA 421]. 

44, Cook v. Raymond, 66 Conn. 
285, 33 A 1006. 

45. Richardson v, U. S., 100 Fed. 
714; Lane v. Smith, 71 Conn. 65, 41 
A 18. 

Oyster fishery as subject to rights 
Sa bly hot isbge generally see supra 

46. Hampton v. Watson, 119 Va. 
95, 89 SE. 81, But see Foster v. 
Warblington, [1906] 1 K. B. 648 
(holding that, where the defendant 
urban district council failed to show 
any prescriptive right to discharge 
sewage whereby plaintiff's oyster 
beds were injured, plaintiff was en- 
titled to recover “damages). 

47. Mott v. Underwood, 148 N. Y. 
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dividual rights therein, impairing public rights, its 
lessee of land thereunder for oysters cannot recover 
of a city for injury thereto from emptying its 
Where land and oysters thereon belong 
to tenants in common, neither possesses any such 
title to oysters planted or natural as will enable 
him to maintain an action for trespass against his 
cotenant for taking them from the lJand.*’. 

Measure 
where punitive er statutory damages are permitted 
or prescribed by statute,*® the amount of damages 


of Damages.*® Except 


for an injury to fishing rights is 


generally such only as are commensurate with the 
injury done, having regard to all the circumstances 
of each particular case,°° and where a fishery is 


463, 42 NE 1048, 51 AmSR 711, 32 

aon 270 [aff 73 Hun 509, 26 NYS 
48. Damages generally see Dam- 

AOS SLi 1Cie I DLGOO. : 

49. See statutory provisions; and 
Boutelle v. Nourse, 4 Mass. 431; Bell 
v. Providence Gas Co., 36 R. I. 382, 
90 A 743. 

[a] Construction of statute.—L. 
(1910) ce 577 §§ 1, 38, amending Gen. 
L. (1909) ec 206 authorizing double 
damages for injury to shell fish by 
introduction of deleterious matter 
into the waters of the state are not 
retroactive. Bell v. Providence Gas 
Co., 36 R..I. 382,-90. A 743. 

Liability for penalties generally 
See infra §§ 56-68. 

50. U. S.—Ghen v. Rich, 8 Fed. 
159; Bartlett v. Budd, 2. F. Cas. No. 
1,075, 1 Lowell 223; Bourne v. Ash- 
ley, 3 F. Cas. No. 1,699, 1 Lowell 27 
[disappr Taber v. Jenny, 23 F. Cas. 
No. 13,720, 1 Sprague 315]. 

Cal.—Pacifie Steam Whaling Co. v. 
Alaska Packers’ Assoc., 138 Cal. 632, 
2 EGE. 

Conn.—Palmer v. Hartford Dredg- 
ing Co., 73 Conn, 182, 47 A 125. 


Mass.—Boston, ete, Canal Co. v. 
Fin Shaw, 229 Mass. 185, 118 NE 


N. J.—Wooley v. Campbell, 37 N. 
Jeeta LES. 
nia C.—McKenzie v. Hulet, 4 N. C. 

N. B—Venning v. Steadman, 9 
see S, C. 206 [allowing app 22 N. B. 

fa] XTllustrations.— (1) Where a 
master of a vessel designedly runs 
into and injures fishing nets, the 
measure of damages is not confined 
to the injury to the net, but may in- 
clude all loss of fish which might 
otherwise have been taken. Post v. 
Munn, 4N. J. L. 61, 7 AmD 570. (2) 
Where a person is forcibly excluded 
from fishing im public waters, he is 
entitled to compensatory damages 
for all detriment to his business 
proximately caused by the unlawful 
interference, and the loss, if any, 
to him of probable profits in his 
business, might be considered, where 
the profits sought to be proved are 
not so remote as to be entirely be~ 
yond the range of legitimate dam- 
ages. Pacific Steam Whaling Co. v. 
Alaska Packers’ Assoc., 138 Cal. 632, 
GPR Bak. (3) Where a person is 
forcibly excluded from salmon fish- 
ing in public waters, evidence tend- 
ing to show how many fish he could, 
with reasonable probability, have 
taken from the fishing grounds in 
question, if he had not been excluded 
therefrom by the unlawful acts, the 
value of such fish, the profits which 
would reasonably have accrued to 
him from the fish when canned, and 
evidence tending to show how many 
fish the person who excludes him 
actually took in such fisheries dur- 
ing the season, is admissible on the 
question of damages. Pacific Steam 
Whaling Co. v. Alaska Packers’ As- 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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worthless no damages can be recovered.*! But dam- 
ages cannot be recovered for consequential injuries 
caused by erections constructed under a license 
from the state,°* unless the damage results from 
the careless manner in which the construction is 


done.®? 


[§ 39] 


eases.°9 


soc., supra. (4) In an action for 
damages occasioned by negligently 
upsetting a scow load of mud on 
plaintiff's oyster beds, plaintiff may 
be allowed the value per bushel for 
the oysters killed on the land where 
the mud was .deposited. Palmer v. 
Hartford Dredging Co., 73 Conn. 182, 
47 A 125. (5) The rule of damages 
for wrongful taking of oysters is 
‘the clear profit made by the person 
taking them. McKenzie v. Hulet, 4 
Ni CC.) .613. 

51. ‘Tinicum Fishing Co. v. Car- 
ter, 90 Pa. 85, 35 AmR 632. 

52. Tinicum Fishing Co. v. Car- 
ter, 61 Pa. 21, 100 AmD 597, 90 Pa. 
85, 35 AmR 632. 

[a] An injury to a fishery caused 
by a pier erected under authority of 
the legislature cannot be recovered 
for. ‘Tinicum Fishing Co. v.. Car- 
ter, 61 Pa. 21, 100 AmD 597, 90 Pa. 
85, 35 AmR 632. 

532 Alexandria, etc) ».R. Cor .v. 
Faunce, 31 Gratt. (72 Va.) 761. 

54. Barden v. Crocker, 10 Pick. 
(Mass.) 383. See generally Pleading 
[31 Cye 1]; Trespass [38 Cye 1977 
et seq]. ; 

[a] Location of obstruction. —A 
declaration for injury to one’s, right 
of fishery by an obstruction need not 


aver where the obstruction was 
erected. Barden v. Crocker, 10 Pick. 
(Mass.) 383. 

55. Conn.— Palmer v. Hartford 


Dredging Co., 73 Conn. 182, 47 A 125, 

Me.—Lamond v. Sea Coast Canning 
ConloseMe. 155,279 A 385. s 

Mass.—Waters v. Lilley, 4 Pick. 
145, 16 AmD 333. 

N. J.—Yard v. Carman, 3 N. J. L. 

6. 

SUGRE EA wierscn v. Columbia Con- 
tract Co., 94 Or. 171, 184 P 240, 185 P 
231, 7 ALR 652. 
R. I1—Payne v. Providence Gas Co., 
31 R. I. 295, 77 A 145, AnnCas1912B 
55 
y See generally Evidence 22 C. J. p 1; 
Trespass [38 Cye 1104 et seq]. 

{a] Burden of proof.—An exclu- 
sive right of fishing in public waters 
being in derogation of a common 
right, the burden of proof is upon 
plaintiff suing to recover for a tres- 
pass on such fishery to show his 
title or right thereto. Yard v. Car- 
man, 3 N. J. L. 936; Payne v. Provi- 
dence Gas Co., 31 R. I. 295, 77 A 145, 
AnnCas1912B 65; Robertson v. Grant, 
2 Ques Ik. Bi 279. bak 

{b] Evidence held. admissible.— 
(1) Where, in an action to recover 
damages occasioned to oyster beds 
by negligently upsetting a scow load 
of mud thereon, defendant claims 


d. Pleading, Evidence, and Trial. 
pleadings,°* evidence,®® and trial,°* in an action of 
trespass or similar action for injury to fishery rights 
are governed by the rules which control in such ac- 
tions generally. Thus in order to maintain an ac- 
tion against another for injuring or taking away 
oysters planted in navigable waters, plaintiff must 
show by his pleading and proof his ownership or 
right to such oysters,®? and, under some statutes, 
state in his declaration that such right does not: 
cover any existing natural oyster beds.°8 
plaintiff states a cause of action for single damages, 
at common law, he cannot recover punitive damages, 
under a statute which permits them in ‘certain 
On the question of punitive damages for 
foreibly excluding plaintiff from fishing in public 
waters, defendant may show that the acts com- 


‘upon a natural oyster bed. 
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plained of were not done maliciously, but with a 
bona fide belief in his asserted title to the fisheries 
in question, and in a bona fide attempt to protect 
what he believed to be his property;®® but the mere 
fact that plaintiff at one time committed a trespass 


on defendant’s land will not of itself preclude a 


The 


Where 


cially. 


that the upsetting resulted from a)jof common 


leak caused by striking a rock on 
the course to the dumping ground, 
plaintiff may show that there was 
no rock the scow could have struck 
on such course. Palmer vy. Hartford 
Dredging Co., 73 Conn. 182, 47 A 
125. (2) Whether a planting of 
oysters was upon a natural oyster 
bed may be proved by parol evidence. 
Cook v. Raymond, 66 Conn. 285, 33 A 
1006. 

{c] Sufficiency of evidence. — To 
show that nets were erected in ac- 
cordance with permits and consti- 
tuted lawful obstruction. Anderson 
v. Columbia Contract Co., 94 Or. 171, 
184 °P 240, 185 P 231, 7 ALR 652. 

56. Ala.—Oswell v. Brown, (A.) 
84 S 305. 

N. J.—Grace v. Willets, 50 N. J. 
L. 414, 14 A 559. 

N. Y.—Post v. Kreischer, 103 N. Y. 
110, 8 NE 365, 18 AbbNCas 192 [rev 
32 Hun 49, 14 AbbNCas 38] (ques- 
tion for jury). 

Or.—Anderson vy. Columbia Con- 
tract Co., 94 Or. 171, 184 P 240, 185 
P 231, 7 ALR 652. 

R. I.—Bell v. Providence Gas Co., 
90'A 2. 

Vt.—New England Trout, etc., 
Club v. Mather, 68 Vt. 338, 35 A 323, 


33 LRA 569. 

Eng.—Bristow v. Cormican, 3 App. 
Cas. 641. 

See generally Trespass [38 Cyc 
1151 et seq]; Trial [88 Cyc 1238]. 

[a] Questions for jury: (1) 
Whether the planting of oysters was 
Grace v. 
Willets, 50 N. J. L. 414, 14 A 559. 
(2) Whether or not plaintiff has a 
several fishery. Bristow v. Cormi- 
can, 3 App. Cas. 641. (3) Whether 
the owner of a barge negligently 
failea to maintain sufficient lights, 
to keep a lookout, or to see and avoid 
a fish trap, or operated a flotilla at 
a dangerous speed, or negligently 
failed to stop the tug boat and her 
tow and avoid the fish trap. Ander- 
son v. Columbia Contract Co., 94 
Or. 171, 184 P 240, 185 P 231, 7 ALR 
652... (4) Whether in an action for 
negligent destruction of fish boxes, 
dock, skiff, and certain fish trapped 
in a navigable stream, defendant tow 
boat operator was negligent in run- 
ning into such property and permit- 
ting fish to escape. Oswell v. Brown, 
(Ala. A.) 84 S 305. (5) Whether a 
pond which is a natural body of 
water, from ten to thirty feet deep, 
covering about seventy-five acres, 
and which was not reserved in the 
original grant to a town of land of 
which it is a part, constitutes waters 


recovery of punitive damages.*! 
the owner of a fish weir for injury caused by the 
pollution of the stream by the deposit of refuse 
therein, the burden of proof is upon plaintiff to 
show the prospective profits thereby lost to him,°2 
and in the absence of definite proof of damage 
caused by such pollution plaintiff is entitled to re- 
cover only the cost of removing the refuse.®? 

A custom to take fish in alieno solo in an un- 
navigable river cannot be given in evidence under 
the general issue, in defense to an action of tres- 
pass ;°* but such custom ought to be pleaded spe- 


[§ 40] 2. Injunction.*%¢ 
will not give adequate relief and irreparable. injury 
will result to the owner of a right of fishing, he 
may obtain an injunction to restrain an unlawful 


In an action by 


Where an action at law 


passage as highways. 
New England , Trout, ete. Club v. 
netet 68 Vt. 338, 35 A 323, 33 LRA 


57. Palmer v. Hartford Dredging 
Co., 73 Conn. 182, 47 A 125; Symmes 
v. Prairie Pebble Phosphate Co., 66 
Fla. 27, 63 S 1; Brinckerhoff v: Star- 
kins, 11 Barb. (N. Y.) 248. 

{a] Illustrations.— (1) Plaintiff 
must show that he has the power 
of present actual possession, accom- 
panied by a continued assertion of 
Ownership, and by such evidence of 
the right of possession as will nec- 
essarily exclude the right of any 
other person, as by an inclosure by 
stakes or similar manner. Brincker- 
hoff v. Starkins, 11 Barb. (N. Y.) 248. 
(2) A declaration for injury to an 
oyster bed in navigable waters 
should show the acquisition from 
the state of the right of fishery in 
the manner provided by _ statute. 
Symmes v. Prairie Pebble Phosphate 
Co., 64 Fla. 480, 60 S 223 (under Gen. 
St. [1906] §§ 646-651). 

[b] Ownership.— As against the 
wrongdoer, a complaint in an action 
for injury to an oyster fishing is 
sufficient if it alleges plaintiff's own- 
ership; and it is not necessary to 
allege that the ground has been duly 
designated to plaintiff or his grantors 
for oyster cultivation. Palmer v. 
Hartford Dredging Co., 73 Conn. 182, 
47 A 125. 

58. Symmes v. Prairie Pebble 
Phosphate Co., 66 Fla. 27, 638 S 1. 

- [a] Tllustration.— A declaration 
for tortious injury to private rights 
claimed in oyster beds in navigable 
waters should state in the language 
of the statute that such rights do 
not cover any of the “existing nat- 
ural or maternal oyster beds in the 
waters of this State.’ Symmes v. 
Prairie Pebble Phosphate Co., 66 Fla. 


27, 638 S 1 (under Gen. St. [1906] 
S765) 

59. Bell v. Providence Gas Co., 36 
R. I. 382, 90 A 743. 


60. Pacific Steam Whaling Co. v. 
Alaska Packers’ Assoc., 138 Cal. 632, 


UZUMEDOG i 

61. Pacific Steam Whaling Co. v. 
Alaska Packers Assoc., 138 Cal. 632, 
2a PONG ds ’ 

62. Lamond v. Sea Coast Canning 
Cor, 108° Mev 155, T9 cA 385: 

63. Lamond v. Sea Coast Canning * 
Co., 108 Me. 155, 79 A 385. 

64. Waters v. Lilley, 4 #£x¥Pick. 
(Mass.) 145, 16 AmD 333. 

65. Waters v. Lilley, 4 Pick. 


(Mass.) 145, 16 AmD 338. 
66. Injunction generally see In- 
junctions [22 Cyc 724]. 
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interference therewith;®? such as 


continuance of an unlawful weir or dam,*® the ex- 
cluding of the public from a public fishery, the 
pollution of a fresh-water stream to the injury of a 
private fishery therein,”® or an interference with 
oyster beds,’! even though the interference or ob- 
struction also amounts to a public nuisance or other 
But an injunction will not issue to 
restrain interference with the public right of fish- 
ery, unless plaintiff shows special injuries to him- 
self;72 nor to restrain the building of a dam across 
a stream on the theory that its construction will be 
a public nuisance through its interference with 
rights of fishery, where the statute which author- 
izes the construction of the dam requires that suf- 
The attorney-general 
may proceed without the intervention of a private 


misdemeanor. *? 


ficient fishways be provided." 


67. U. S.—Perey Summer Club v. 
Astle, 163 Fed. 1, 90 ,CCA 527 [aff 
145 Fed. 53]. 

Alaska.—Harris v. Thlinket Pack- 
ing Co., 5 Alaska 493; Thlinket Pack- 


ing Co. v. Harris, 5 Alaska 471. 
Ark.—Barboro vy. Boyle, 119 Ark. 

377, 178 SW 378. 

'  Cal.—Heckman vy. Swett, 107 Cal. 


276, 40 P 420. 

Hawaii.—Shipman v. Crown Lands, 
6 Hawaii 351. 

La.—Morgan v. Nagodish, 40 La. 
Ann. 246, 3 S 636. 


Mich.—Winans v. Willetts, 197 
Mich. 512, 163 NW 993. 

N. J— Wilson v. Hill, 46 N. J. Eq. 
SOs 9) eA 09:75 


N. Y.—Slingerland v. International 
Contracting Co., 43 App. Div. 215, 
60 NYS 12. 

N. C.—Bell v. Smith, 171 N. C. 116, 
87 SE 987. 

Wash.—Johansen v. Mulligan, 41 
Wash. 379, 83 P 417; Fidalgo Island 
Canning Co. v. Womer, 29 Wash. 503, 
69 P 1121; Cherry Point Fish. Co. v. 
Nelson, 25 Wash. 558, 66 P 55; Fall, 
ete., Fish Co. v. Point Roberts Fish- 
ing, etc., Co., 24 Wash. 630, 64 P 792; 
Walker v. Stone, 17 Wash. 578, 50 P 
488: Morris v. Graham, 16 Wash. 343, 
47 P 752, 58 AmSR 33. 

Eng.—Johnston v. O’Neill, [1911] 
A. C. 552; Fitzgerald v. Firbank, 
[1897] 2 Ch. 96; Smith v. Andrews, 
£1891] 2 Ch. 678; Bathurst v. Burden, 


2 Bro. Ch. 64, 29 Reprint 37; Ash- 
worth vy. Browne, 10 Ir. Ch. 421; 
Micklethwait v. Vincent, 67 L. T. 


Rep. N. S. 225; Elliot v. Morley, 51 
Sol.’ J. 625. 

[a] A bill in the nature of a bill 
of peace may be maintained by one 
claiming exclusive fishing rights to 
protect such right by enjoining per- 
sons from. fishing who claim the 
right as members of the general pub- 
lic, and from committing trespasses 
on complainant’s shore’ property 
which are only incidental to such 
fishing. Percy Summer Club v. Astle, 
163 Fed. 1, 90 CCA 527 [reh den 166 
Fed. 1020, 92 CCA 667]. 

{[b] Seizure of fishing apparatus 
by virtue of the statute (Rev. St. 
p 430 § 27), in case of a persistent 
trespasser who disputes each seizure, 
is not an adequate remedy at law 
which will preclude the interference 
of a court of equity by injunction. 
Wilson v. Hill, 46 N. J. Eq. 367, 19 
A 1097. 

{c] The lessees of a sea fishery 
are not entitled to an injunction to 
restrain trespassing and fishing in 
their fishery, if irreparable damage 
is not being done thereby and they 
have an adequate remedy at law. 
Shipman v. Crown Lands, 6 Hawaii 
351. 

[d] Defenses.—It is no defense to 
an action to enjoin trespassers from 
fishing without licenses on a pri- 
vately owned pond that no notice was 
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to restrain the 


ranto may issue 


given that public license to fish there 
had been withdrawn, where defend- 
ants have not been misled by the 
failure to do so. Wirans v. Willetts, 
197: Mich. 512, 163 NW 993. 

{e] Pleading.—On general demur- 
rer the fact that the fishery to 
which plaintiff claims title is sub- 
ject to private ownership is suffi- 
cient to sustain the allegation of title 
in the bill to enjoin. Wilson v. Hill, 
46 N. J. Eq. 367, 19 A 1097. 

{f] Burden of proof.—Where the 
allegations of a bill to enjoin tres- 
passes by defendant on the waters 
covering complainants’ oyster bed 
are denied by defendant, the burden 
is on complainants to establish such 
trespasses and the character and ex- 
tent of the damage done thereby. 
Cain v. Simonson, (Ala.) 39 S 571. 

68. Stannard v. Hubbard, 34 Conn. 
370; Perry v. Carleton, 91 Me. .349, 
40 A 134; Howell v. Robb, 7 N. J. Eq. 
17; Barker v. Faulkner, 79 L. T. Rep. 
N. S. 24. 

[a] Necessary wall.—A stone wall 
on adjoining land abutting on a fish- 
ery in such a manner as to prevent 
the taking of fish at high water will 
not be enjoined where it appears 
that the wall is necessary to the 
preservation of defendant’s property 
from erosion by water. Howell v. 
Robbi 7 No J. Bas Lis: 

69. U. S. v. Winans, 73 Fed. 72; 
Burns v. Crescent Gun, etec., Club, 
116 La. 1038, 41 .S 249; Hettrick v. 
Page, 82 N. C. 65; Morris v. Graham, 
16 Wash. 343, 47 P 752, 58 AmSR 33; 
U. S. v. Taylor, 3 Wash. T. 88, 138 P 
333. 

{a] An obstruction in a navigable 
stream which precludes others from 
fishing there may be enjoined at the 
suit of one engaged in the business 
of fishing in such stream, who sues 
on behalf of himself and others simi- 
larly situated. Morris v. Graham, 16 
Wash. 343, 47 P 752, 58 AmSR 33. 

[b] Interference with treaty 
rights of Indians.—Where a tribe of 
Indians have a right, by treaty with 


the United States, to fish in common! 


with the public in certain waters, an 
interference with that right may be 
restrained by injunction. U. S. v. 
Winans, 73 Fed. 72; U. S. v. Taylor, 3 
Wash. T. 88, 13 P 333. 

70. Cheat Mountain Club v. West 
Virginia Pulp, ete., Co., 205 Fed. 195; 
Seaman v. Lee, 10 Hun (NY. 60% 
Threatt v. Brewer Min. Co., 49 S. Cc. 
95, 26 SE 970; Fitzgerald v. Firbank, 
(1897] 2 Ch. 96; Oldaker v. Hunt, 6 
De G. M. & G. 376, 55 EngCh 294, 43 
Reprint 1279 [aff 19 Beav. 485, 52 
Reprint 439]; Atty.-Gen. v. Luton 
Local Bd. of Health, 2 Jur. N. S. 180; 
Atty.-Gen. v. Birmingham, 4 Kay & 
J. 528, 70 Reprint 220; Bidder v. 
Croydon Local Ba., Gav, uw Rep. N. S. 
Ss 

71. Ala.—Cain v. Simonson, 
571. 


39 S! 
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relator to enjoin the unlawful destruction of fish.7> 
It has been held that the right given a city by 
its charter, and by statute, to discharge its sewage 
into the ocean does not violate the contract rights: 
of an oyster bed lessee, holding under a statute,, 
which grants him the absolute right of oceupany 
for fixed periods, since these provisions relate to 
the occupancy of the land and not to the quality 
of water over it, and hence that such lessee is not 
entitled to an order restraining the city from so 
discharging its sewage."® 

[§ 41] 3. Other Remedies. A bill to quiet pos- 
session may be maintained by one who has been in 
possession of a fishery for a considerable length of 
time and claims a sole right to it, although he has 
not established his right at law;’’ and a quo war- 


to try the title of one who claims 


Conn.—White v. Petty, 57 Conn. 
576, 18 A 2538, 19 A 15 

Ga.—Jones Vis Cente 110 Ga. 202, 
35 SE 375. 

La.—Morgan v. Negodish, 40 La. 
Ann. 246, 3 S 636. 

Md.—Powell v. Wilson, 85 Md. 347, 


37 A 216 
Hill, 27 N. J. Ea. 


N. J.—Britton Vv. 
389. c 

N. Y.—Smithtown v. St. James 
Oyster Co., 80 Misc. 173, 140 NYS 981. 

Wash.—Riddell v. Brown, 25 Wash. 
514; 65 P 758. 

[a] Continued occupation.—Where 
a party relies on an implied license 
to plant and cultivate oyster lands 
to the exclusion of the owner, he 
must show his continued occupation 
of such lands; he cannot be permitted 
to abandon the premises, and after- 
ward exclude the owner, simply be- 
cause at one time he may have had 
a right thereto; if the party ever had 
any right to the lands in dispute, the 
failure to establish possession and 
occupation at the time defendant 
took possession will defeat his right 
to restrain defendant’s possession. 
Riddell v. Brown, 25 Wash. 514, 65 
P 758. 

{b] Evidence of pendency of a 
suit against complainant under a 
statute providing for actions to re- 
move stakes improperly inclosing 
natural oyster beds is not admissible 
in a suit to restrain interference 
with complainant’s oyster bed, as the 
question of title is not involved in 
the former suit. White v. Petty, 57 
Conn. 576, 18 A 253, 19 A 152. 

72. Peo. v. Truckee Lumber Co., 


116 Cal. 397, 48 P 374, 58 AmSR 183, 
39 LRA 581; Jones v. Oemler, 110 
Ga. 202, 35 SE 375; Cherry Point 


Fish Co. v. Nelson, 25 Wash. 558, 66 
P 55; Walker v. Stone, 17 Wash. 578, 
50 P 488; Morris v. Graham, 16 
Wash, 343, 47 P 752, 58 AmSR 33. 

73. Md.—Delaware, ete., R. Co. v. 
Stump, 8 Gill & J. 479, 29 AmD 561. 

N. H.—-Percy Summer Club vy. 
Welch, 66 N. H. 180, 28 A 22. 

N. C.—Reyburn v. Sawyer, 128 N. 
C. 8; 37 SE’ 954. 

Wis.—Kuehn v. Milwaukee, 83 
Wis. 5838, 53 NW 912, 18 LRA 558. 

Eng.—Fraser v. Fear, 107 L. T. 
Rep. N. S. 423. 

74. Havre de Grace v. Harlow, 129 
Md. 265,'98 A 852. 

75. Peo. v. Truckee Lumber Co., 
116 Cal. 397,.48 P 374, 58 AmSR 183, 
39 LRA 581. E 

76. Darling v. Newport News, 249 
U. S. 540, 39 SCt 371, 63-_L. ed. 759 
[aff 123 Va. 14, 96 SE 307, 3 ALR 
748] (construing acts of 1908; Code 
[1904] §§ 21387, 2187a). 

77. York v. Pilkington, 1 Atk. 282, 


26 Reprint 180, 9 Mod. 273, 88 Re-. 


print 447; Dorset v. Girdler, Pree. 
Ch. 531, 24 Reprint 238. But see Ten- 
ham v. Herbert, 2 Atk. 483, 26 Re- 
print 692 (holding that, where a right 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 41-42] 


a sole fishery in a navigable stream under a grant.78 
But it has been held that ejectment will not lie to 
recover a right of fishery,” except where it is 
claimed as appurtenant to plaintiff’s land.8° An 
action of unlawful detainer may be maintained 
against a party who enters upon and holds oyster 
beds allotted to and staked off by another.®? 
Trover.’? An action of trover will lie for the 
-value of seals which one crew has killed and re- 
duced to possession by marking,®* although, owing 
to the shifting of the ice, the seals thus secured 
are carried near another vessel whose crew takes 
them on board.’ But such action will not lie 
where the one killing the seals has abandoned 
them and given them to another.8 One who catches 
fish in a manner prohibited by law has not such 
ownership or right of possession upon which to base 
an action of trover against another for conversion of 
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property of the owner of land through which a non- 
navigable stream runs so as to support an action 
of trover by him for their conversion.®? 

Abatement. At common law, and by statute in 
some states, an unauthorized obstruction to the pas- 
sage of fish or to the public right of fishing, in 
navigable waters, is a public nuisance and liable to 
abatement.§® Oysters planted by a private indivi- 
dual upon a natural oyster or clam bed, in navigable 
waters, constitute a public nuisance which any per- 
son may abate so far as is necessary to enable him 
to enjoy the right of taking oysters or clams from 
the natural bed, provided he acts in good faith 
and with reasonable eare in doing so.8° But plant- 
ing oysters in public waters is not such a special 
appropriation of those waters as justifies the re- 
moval of the oysters as a nuisance,’® unless they 
interfere with the rights of the public, such as the 
rights of fishing.®4 


IV. PROTECTION AND REGULATION 


the fish.86 Mussels in a natural state are not such 
[§ 42] A. Power to Protect and Regulate in 
General. It is well established that by reason of 


the state’s control over fish within its limits it 
is within the police power of the state, subject 
to constitutional restrictions, to impose by legisla- 
tive enactment such restrictions and limitations on 


of fishery is in dispute only between 
two lords of manors, they cannot 


92. 


U. S.—Wharton v. Wise, 
U. S. 155, 14 SCt 783, 38 L. ed. 669; 


the catching of fish as may be reasonably necessary 
for the protection and regulation of the publie’s 
rights therein, even to the extent of restricting the 
use of, or right of property in, the fish after they 
are taken,®? and of obliging all citizens to conform 
to such regulations by inflicting penalties for the 


153 Me.—Woods v. Perkins, 110 A 633; 


State v. Peabody, 103 Me. 327, 69 A 


come in equity until it is first tried 
at law). 

[a] Suit in equity in the nature 
of a bill of peace.—Percy Summer 
cae v. Astle, 163 Fed. 1, 90° CCA 

Quieting title generally seé Quiet- 
ing Title [33 Cyc 1296]. 

78. Warren v. Mathews, 6 Mod. 
73, 87 Reprint 831, 1 Salk. 357, 91 Re- 
print 312. 

Quo warranto generally see Quo 
Warranto [32 Cyc 1410]. 

79, Herbert v. Laughluyn, Cro. 
Car. 492, 79 Reprint 1025; Waddy v. 
Newton, 8 Mod. 275, 88 Reprint 196. 

Ejectment generally see Ejectment 
TIMG weds Dial Oe. 

80. Steelman v. Lafferty, 112 Va. 
494, 71 SE 524. 

[a] Rule applied.—Where plain- 
tiff brings ejectment for oyster beds, 
claiming them as appurtenant to his 
land, but fails to prove the location 
of his land, or that it is adjacent to 
the oyster beds, a judgment in his 
favor cannot be supported for the 
dominant tenement must first be 
located before the existence of the 
servient tenement can be determined. 
Steelman v. Lafferty, 112 Va. 494, 71 
SE 524. 

81. Power v. Tazewells, 25 Gratt. 
(66 Va.) 786. 


82. Trover generally see Trover. 


and Conversion [38 Cyc 1997]. 
5 Newfoundl. 


83. Clift v. Kane, 
327. 

84 Clift v. Kane, 5 Newfoundl. 
327. 

85. Doyle v. Bartlett, 5 New- 
foundl. 445. 

86. Suttori v. Peckham, (Cal. A.) 
TIMEP AICO: 

87. Gratz v. McKee, 258 Fed. 335, 


9 CCA 351. 
tee: Clinton v. Bacon, 56 Conn. 508, 
16 A 548; Bailey v. Philadelphia, etc., 
R. Co., 4 Del. 389, 44 AmD 593; State 
vy. Taylor, 27 N. J. L, 117, 72 AmD 
347; Boatwright v. Bookman, 24 §5. 
Cota 476 

Abatement of nuisances generally 
see Nuisances [29 Cyc 1214 et seq]. 

g9. Brown v. De Groff, 50 N. J. irs 
409, 14 A 219, 7 AmSR 749. 

90. State v. Taylor, 27 N. J. L. 
117, 72 AmD 347. 

91. State v. Taylor, 27 N. J. L. 
117,; 72 AmD 347. 


Lawton vy. Steele, 152 U. S. 133, 14 
SCt 499° 38 Li. ed.-385 faff 119 N. Y. 
226, 23 NH 878, 16 AmSR 813, 7 
LRA 134 (aff 6 NYS 15)]; Manches- 
ter v. Massachusetts, 139 U. S. 240, 
1A RSCt2559) son dus eds aloo) Lath -lp2 
Mass. 230, 25 NE 113, 23 AmSR 820, 
9 LRA 2386]; McCready vy. Virginia, 
94 U. S.'391, 24. ed. 248 [aff 27 
Gratt. (68 Va.) 985]; Holyoke Water 
Power Co. v. Lyman, 15 Wall. 500, 
21 L. ed. 133 [aff 104 Mass. 446, 6 
AmR 247]; Smith v. Maryland, 18 
How. 71, 15 L. ed. 269; Leong Mow v. 
Board of Comrs. for Protection of 
Birds, etc., 185 Fed. 223; U.S. v. Alas- 
ka Packers’ Assoc., 79 Fed. 152; Ben- 
NEebte VAL DOLSS on LaeCas- UNO. 13L9. 
Baldw. 60; Corfield v. Coryell, 6 F. 
Cas. No. 3,230, 4 Wash. C. C. 371. 

Ala.—State v. Harrub, 95 Ala. 176, 
10 S 752, 36 AmSR 195, 15 LRA 761; 
Yolande Coal, etc., Co. v. Pierce, 12 
Ala, A. 481,°68 S 563 [certiorari den 
198" Ala 687, 69.5S: 1021153) State v. 
Parker, 5 Ala. A. 231, 59 S 741. 

Ark.—State v. Adams, 218 SW 845; 
Eager v. Jonesboro, etc., Express 
Co., 108 Ark. 288, 147 SW 60; Sherrill 
v. State, 84 Ark. 470, 106 SW 967. 

Cal.—Paladini v. San Francisco 
Sup. Ct., 178 Cal. 369, 173 P 588; Ex 
p. Kenneke, 136 Cal. 527, 69 P 261, 
89 AmSR 177; Peo. v. Truckee Lum- 
Dera Go. 1llGr Caloseois) 482 Lye od, OS 
AmSR 183, 39 LRA 581; Heckman v. 
Swett, 107 Cal. 276, 40 P 420; Ex p. 
Marincovich, (A.) 192 P 156; Sut- 
tori v. Peckham, (A.) 191 P 960; Ex 
p. Cencinino, 21 Cal. A. 238, 160 P 
167. 

Colo.—Hartman v. Tresise, 36 Colo. 
146, 84 P 685, 4 LRANS 872. 

Fla.—lx p. Perry, 71 Fla. 250, 71 
S 174; Ix p. Powell, 70 Fla. 363, 70 
S 392; Stinson v. State, 63 Fla. 42, 58 
S 722. 

Ga.—Price v. Hamilton, 146 Ga. 
705, 92 SE 62. 

Hawaii—Terr v. Hoy Chong, 21 
Hawaii 39. 

Ida.—Sherwood vy. Stephens, 13 Ida. 
399, 90,.P 345. 

Jll.—Peo. v. Diekmann, 285 Ill. 97, 
120 NE 490; Peo. v. Booth Fisheries 
Co., 253 Tll. 4238, 97 NE 837. 

Ky.—Nicoulin y. O’Brien, 172 Ky. 
473, 498, 189 SW 724 [aff 248 U. S. 
113, 39 SCt 23, 63 L. ed. 155, and cit 
Cyc]. 


N. 
'C, 285, 84 SE 337;..Daniels v. Homer, 


273; State v. Thompson, 85 Me. 189, 
27 A 97; Donnell v. Joy, 85 Me. 118, 
26 A 1017; State v. Tower, 84 Me. 444, 
24 A 898; Barrows v. McDermott, 73 
Me. 441; Moulton y. Libbey, 37 Me. 
472, 59 AmD 57; Duncan vy. Sylvester, 
24 Me, 482, 41- AmD 400; Lunt v. 
Hunter, 16 Me. 9; Fuller v. Spear, 14 
Me. 417. 

Md.—Hughes y. State, 87 Md. 298, 
39 A 747; Phipps v. State, 22 Md. 380, 
85 AmD 654. 

Mass.—Com. y. Hilton, 174 Mass. 
29, 54 NE 362, 45 LRA 475; Com. v. . 
Gilbert, 160 Mass. 157, 35 NE 454, 
22 LRA 439; Com. v. Manchester, 152 
Mass. 230, 25 NE 113, 23 AmSR 820, 
9 LRA 820; Fay v. Salem, etc., Aque- 
duct Co., 111 Mass. 27; Com. v. Vin- 
cent, 108 Mass. 441; Com. v. Bailey, 
138 Allen 541; West Roxbury v. Stod- 
dard, 7 Allen 158; Dunham vy. Lamp- 
here, 3 Gray 268%; Weston v. Samp- 
son, 8 Cush. 347, 54 AmD 764;°Com. 
y. Westworth, 15, Mass. 188. 

Mich.—Peo. v. Setunsky, 161 Mich. 
624, 126 NW 844; Lincoln vy. Davis, 53 
Mich. 375, 19 NW 103, 51 AmR 116. 

Minn.—State v. Towner Lumber 
Co., 100 Minn. 38, 110 NW 254; State 
v. Rodman, 58 Minn. 393, 59 NW 1098. 

Mo.—Haggerty v. St. Louis Ice 
Mfe., etc., Co., 143 Mo. 238, 44 SW 
1114, 65 AmSR 647, 40 LRA 151, 

Nebr.—MecMahon v. State, 97 NW 
1035; West Point Water Power, etc., 
Co. v. State, 49 Nebr. 218, 66 NW 6. 

Nev.—In re Crosby, 88 Nev. 389, 
149 P 989. 

N. H.—State v. Dow, 70 N. H. 286, 
47 A 734, 53 LRA 314. ( 

N. J.—Wooley v. Campbell, 37 N. 
J. L. 163; Stevens v. Paterson, etc., 
R. Co., 34-N. J. L. 532; 3) AmR, 269. 

N. Y.—Peo. v. Buffalo Fish Co., 164 
N. Y. 93, 58 NE 34, 52 LRA 803, 79 
AmSR 622 [aff 45 App. Div. 631 mem, 
62 NYS 1143 mem (aff 30 Mise. 130, 
62 NYS 534)]; Lawton v. Steele, 119 
N. Y. 226, 23 NE 878, 16 AmSR 813, 
7 LRA 134 [aff 6 NYS 15, and aff 152 
U. S.. 1385/38 Li. ed... 385]; Smith w. 
Levinus, 8 N. Y. 472; Gould v. Hud- 
son. River) RisGo., aN. Ys. 45225 in re 
v. Delaware River, 131 App. Div. 4,3, 
115 NYS 745; Peo. v. Gillette, 11 NYS 
461; Lansing v. Smith, 4 Wend. 9, 
21 AmD 89. 

c.—State v. Sermons, 169 N. 
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violation of them.®S This legislative power extends 
to fisheries in private or nonnavigable waters, which 
by the common law would be private property,°* 
where such waters are connected with other waters 
in which other persons have the right to fish. 
But the legislature cannot interfere with the fishing 


FISH 


privileges of the owners of private ponds having 


9 N.C. 219, 51 SE 992. 3 LRANS 
>; .SBreoks: vj; Tripp, 135, No). 159; 
SE 401; State v. Gallop, 126 N. C. 
x 35 SE 180; State v. Woodard, 
€../710,. 31. SB, 219; Rea. .v. 
Hampton, 102 N.- G. 8k 7-SE. 649, 9 
AmSR 21; Hettrick v. Page, 82 N. C. 
65; Skinner v. Hettrick, 73 N. C. 53. 
Oh.—Derby v. State, i 
Ct. 304. See also State v. 
FOhACir.- Ct.oN. S- 590 
Or.—Union Fishermen's Co-op. 
Packing Co. v. Shoemaker, 193 P 476; 
State v. Blanchard, 96 Or. 79, 189 P 
421; Williams v. Seufert Bros. Co., 
N67, Or: 5165." T88.P 165," 189h 636s 
State v. Savage, 184 P 567; Monroe 
v. Withycombe, 84 Or. 328, 165 P 227; 
State v. Catholic, 75 Or. 367, 147 P 
372, AnnCas1917B 913; Portland Fish 
Co. v. Benson, 56 Or. 147, 108 P 122; 
State v. 
State v. Nielsen, 51 Or. 588, 95 P 720, 
131 AmSR 765, 16 AnnCas 1113. 
Bilt, 2° Whart. “124: 
Kean vy. Rice, 12 Serg. & R. 203; Car- 
son v. Blazer, 2 Binn. 475, 4 AmD 
463; Com. v. Alylen, 36 Pa. -Super. 
220; Com. v. Barnett, 9 Pa. Dist. 517. 
R. I—Payne v. Providence Gas 
Co. ssi Re F295, ‘TTA 145, AnnCas 
ge 65; Allen v. Allen, 19 R. I. 114, 
2 A 166, 61 AmSR 738, 30 LRA 497; 
eat rE v. Providence, 16 R. 1..-337, 15 
i {83 1 LRA 725; State v. Cozzens, 
EB 56k: 
S. D—State v. Pollock, 175 NW 
T yr. Kirby, 34 S. D. 281, 283, 
149 NW 


Aw 


Solomon, 


34 S. D. 497, 
168 [eit Cyc]. 

Tenn.—State v. Ashman, 123 Tenn. 
654, 135 SW 325; Peters v. State, 96 
Tenn. 682, 36 SW 399, 33 LRA 114; 
Maney v. State, 6 Lea-218 

Tex.—Sterrett v. Gibson, (Civ. A.) 
168 SW 16. 

Vi.—Hazen v. Perkins, 92 Vt. 414, 
105 A ae: State v. Haskell, 84 Vt. 
yas 2 A-852, 34 LRANS 286. 


tks yi Com, 126° Ya. ‘763; 
101 “SE 23 ; MeCandlish v. Com., 76 
Va. 1002; “Roges v. Com., 76 Va. 989; 
McCready v. Com., 27 Gratt. (68 Va.) 
985 
Wash.—State v. Alexis, 89 Wash. 
#92. 154 P°S30.-355 P°104t} State’ v. 
Towessnute, &§9 Wash. 478, 154 P 


805; Vail v. McGuire, 50 Wash. 187, 


96 P 1042. 
W. Va—State v. Southern Coal 
ete., €o., Ti W. Va. 470, 76 SH 970, 


43 LRANS 401. 

Wis.—State v. 
414, 102 NW 899; 
ston, 92 Wis. 588, 
LRANS 380. 

[a] The regulation may be of any 
character and extent that does not 
destroy the right of fishery. Ex p. 
Powell, 70 Fla. 363, 70 S 392. 

[b] Fishing within the limits of 
a town is a corporate right which 
may be restrained and regulated by 
the legislature. Nickerson v. Brack- 
ett, 10 Mass. 212. 

[ec] Fixing price of fish—St. 
(1917) p 1673 § 26 authorizing the 
state market director to fix whole- 
sale and retail prices of fish is not 
in violation of Const. art 1 § 25. 
Paladini v. San Francisco Super. Ct., 
178 Cal. 369, 173 P 588. 

{ad] TWhree-mile zone, — The juris- 
diction of the state over the three- 
mile belt of water adjacent to its 
shores extends to control over fish- 
eries. Ex p. Marincovich, (Cal. A.) 
192 P 156 (there is no uncertainty 
in the definition by St. [1917] p 1061 


Nergaard, 124 Wis. 
Bittenhaus v. John- 
66 NW 805, 32 


Hume, 52 Or. 1, 95 P 808; | 


I 


§ 47, of fish and game district No. 
20, as including Catalina Island and 
the portions of the state waters® 
within certain lines, “state waters” 
meaning the three-mile zone around 
such island, especially in view of 
§ 48, defining district No. 20A as 
consisting of the portion of the state 
waters around that island not in- 
eluded in district No. 20). See also 
Suttori .v. .Peckham, (Cal. .A.) 191 
P aa (construing Pen. Code §§ 63414, 
636). 

[e] Waters over which two states 
have concurrent jurisdiction. — The 
state of Oregon may regulate catch- 
ing of fish in waters over which it 
has concurrent jurisdiction with the 
state of Washington. Williams v. 
Saufert Bros. Co., 96 Or. 1638, 188 P 
H652 189 -PT6a6. 

{[f] Judicial notice—Acts for the 
preservation of fish are public acts 
which will be taken notice of by the 
courts. Com. v. McCurdy, 5 Mass. 
324. 

Condemnation cf land for fish-cul- 
ture and fishways see Eminent Do- 
main § 71. 

93. Ark.—Sherrill v. State, 84 Ark. 
470, 106 SW 967. 

Towa.—State v. Meek, 112 Iowa 
338, 84 NW 38, 84 AmSR 342, 51 LRA 
414. 

Md..—Windsor vy. State, 103 Md. 
611, 64 A 288, 12 LRANS 869. 

Mass.—Burnham vy. Webster, 5 
Mass. 266. 

Minn.—State v. Tower Lumber Co., 
100 Minn. 38, 110 NW 254. 

C.—Daniels v. Homer, 189 N. 
Cc: 319, 51 SE 992, 3 LRANS 997. 

To eons v. Kibbe, 43 Tex. 
Civ. A. 209, 95 SW 727. 

Wash.—State v. Hoffman, 188 P 25. 

And see cases. supra note 92. 

[a] Failure to report fish caught. 
—The owner of a gill net fishing 
license, and a fish boat and gill net, 
who fails to repert the number of 
fish caught by him during the pre- 
ceding four months, when he in fact 
had caught no salmon or food fish, 
does not violate a statute requiring 
a report on ‘fish caught during the 
preceding four-month period.” State 
v. Hoffman, (Wash.) 188 P 25. 

Penalties generally see infra § 56. 

94 Ark.—State v. Mallory, 83 SW 
955, 67 LRA T78. 

Cal.—Peo. v. Truckee Lumber Co., 
116 Cal. 397, 48 P 374, 58 AmSR 1838, 
39 LRA 581; Heckman v. Swett, 107 

Cal 2767 20CRe 420. 

Ida.—Sherwood v. Stephens, 13 Ida. 
399, 90 P 345. 

. eo. v. Bridges, 142 Tll. 30, 
31 NE 115, 16 LRA 684; Parker v. 
Pec., 111 Ill. 581, 538 AmR 643; Smith 
MBean 46a rh pAt = Tso: 
State v. Lewis, 134 Ind. 250, 
33 NE 1024, 20 LRA 52. 

Me.—Peables v. Hannaford, 18 Me. 
106; Lunt v. Hunter, 16 Me. 9. 

Md.—wWindsor v. State, 103 Md. 
611, 64 A 288, 12 LRANS 8649. 

Mass.—Com. v. Vincent, 108 Mass. 
441; McFarlin v. Hssex Co.,, LOY eush: 
304: Vinton v. Welsh, 9 Pick. 87; 
Com. y.-Chanpin, 5 Pick: 1997716 ‘AmD 
386; Burnham vy. Webster, 5 Mass. 266. 

N. H.—State v. Roberts, 59 N. H. 


N. J.— Weller v. Snover, 42 N. J. L. 


N. Y.—In re Delaware River, 131 
App. Div.’ "4038, 115" (NYS "T4539" Beo: 
v.. Doxtater, 75 Hun 472,> 27 NYS 
481 [aff 147 N. Y. 723 mem, 42 NE 


L§ 42 


no communication through whieh fish are accus- 
tomed to pass to other waters.°® 
tions there are special provisions relating to spe- 
cial or local legislation for the protection of fish.97 
In the territories such laws may be enacted by con- 
gress, or by the territorial legislatures under author- 


In some constitu- 


724]; Rogers v. Jones, 1 Wend. 237, 
als) ‘AmD 493; Hooker v. Cummings, 
20 Johns. 90, 11 AmD 249, 

N. C.—State v. Sutt pn eso yNeS Ce: 
574, 51 SE 1012; Daniels v. Homer. 
P3oC Na Cnet, 51 SE 992, 3 LRANS 
997; State, vi Glen, 52 N.C. 321; Col- 
lins v.. Benbury, 25 N. C. 277, 38 
AmD 722. 

Vt.—State v. Theriault, 70 Vt. 617, 
Sa 1030, 67 AmSR 695, 43 LRA 

Wis.—Bittenhaus v. Johnston, 92 
Wis. 588, 66 NW 805, 32 LRA 380, 

Eng.—Leconfield v. Lonsdale, L. R. 
Sek ied Sha ay fe 

[a] Basis of legislative author- 
ity.—The right of the legislature of 
a state to regulate fishing in non- 
navigable streams depends upon the 
fact that the riparian owners on 
such streams have no property in 
the fish until they are captured, but 
that so far as any property in them 
can exist it is in the public. Peo. 
Vv. Bridges, 142-111. 30531 INEO215, 
16 LRA 684; State v. Lewis, 134 Ind. 
250, 33 NE 1024, 20 LRA 52; State 
v. Roberts, 59 N. H. 484, 

[b] Extent of powers.—(1) So far 
as fisheries in nonnavigable streams 
may be deemed to be a public benefit, 
the legislature has entire power and 
control over them. It may encour- 
age them at the expense of other 
public interests; it may make them 
subservient to other public interests, 
even to the extent of wholly destroy- 
ing them; or it may permit them to 
coexist with such ‘other interests. 
Howes v. Grush, 131 Mass. 207; Com. 
v. Hssex Co., 13 Gray (Mass.) 239; 
Vinton v. Welsh, 9 Pick. (Mass.) 87. 
(2) The owners of land under the 
beds of nonnavigable streams hold 
their rights of fishery therein sub- 
ject to the right of the public to 
appropriate and improve such fish- 
eries, and a statute which provides 
for the improvements of fisheries for 
the public in a great pond and waters 
connected therewith, and declares 
that damages sustained by any per- 
son in his property under the act 
may be recovered, does not authorize 
such a proprietor of land under a 
nonnavigabie stream to recover for 
the right of fishery therein, but only 
for the land actually taken. Cole v. 
Bastham, 133 Mass. 65. 

[ec] Stocking streams.—A_ state 

may authorize its officers to go upon 
a stream running through the lands 
of a private propriétor and Stock it 
with fish whether he consents or hot. 


State v. Theriault, 70 Vt. 617, 41 A 
1030, 67 AmSR 695, 438 LRA: 290. 

95. Peo. v: , Bridges; © 142) (711.730, 
31. NE 115, 016" DRA 6842 -Peo. we 


Collison, 85 Mich. 105, 48 NW 292; 
Peo. v. Doxtater, 75 Hun 472, 27 NYS 
481 [aff 147 N. Y. 723 mem, 42 NE 
724]. And see cases supra note 94. 

96. Milton v. State, (Ark.) 221 8 
461; State v. Roberts, 59 N.-H. 256, 
47 AmR 199. 

97. See constitutional provisions; 
and Gom. v. Drain 99.%Ky." 162,535 
SW 269, 18 KyL 50; State v. Hig- 
sins, 61 S. C. 51, 28 SH 15,38 LRA 
561. 

{a] In Tennessee (1) the -consti- 
tution expressly sanctions the enact- 
ment of local legislation for the pro- 
tection of fish. Maney v. State, 6 
Lea 218. (2) But this does not for- 
bid general legislation on the sub- 
ject. Peters v. State, 96 Tenn. 682, 
36 SW 399, 33 LRA 114. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 42-43] 


ity from congress.°® In England, Canada, and the 
British proviuces this power is in their respective 


parliaments or legislatures.®? 


Repeal of statutes. Whether or not a particular 
statute regulating fish or fishing rights is repealed 
by a later statute is governed by the general rules 


regulating the repeal of statutes. 


[§ 43] B. Constitutional Limitations. 
islative regulations or restrictions of fishery rights 
must of course come within such limitations as 
have been imposed by the state and federal con- 
stitutions,? but the courts should not, by a narrow 
construction of constitutional provisions, destroy 


98 Terr. v. Alaska Pac. Fisheries, 
5 Alaska 325; U. S. v. Miyata, 4 
Alaska 436; Hampton v. Columbia 
Canning Co., 3 Alaska 100. 

[a] In Hawaii Organic Act §§ 94, 
95 do not reserve to congress exclu- 
Sive control over the sea fisheries of 
the territory; and it is within the 
police power of the territory to enact 
general laws respecting the means or 
methods by which fish may be taken 
and forbidding the use of certain 
kinds of nets. Terr. v. Makaiwi, 21 
Hawaii 631. 

99. Eng.—Atty.-Gen. for Canada 
v. Atty.-Gen. for Ontario, etc., [1898] 
Anes 700, 

Can.—Matter of Provincial Fish- 
eries, 26 Can. S. C. 444; Reg. v. Rob- 
ertson;' 6 (Can. iS5) CC.) 552: 

N. B.—Steadman v. Robertson, 18 
N. B. 580. 

N. S.—Bayer v. Kaizer, 26 N. S. 
280. 


Ont.—Beatty v. Davis, 20 Ont. 3738. 
[a] Thus, although the charter 
of the city of St. John grants the 
right of fishery in the harbor to the 
corporation for the benefit of the 


inhabitants, the dominion  parlia- 
ment has the right under British 
North America Act (1867) § 91 to 


regulate the times and manner of 
setting nets. Ex p. Wilson, 25 N. B. 
209 


{b] Regulation of district fish- 
eries see Reg. v. North Riding of 
Yorkshire, [1899] 1 Q. B. 201; George 
v. Carpenter, [1893] 1 Q. B. 505; 
Hall v. Reid, 10 Q..B. D. 134, note; 
Harbottle v. Terry, 10 Q. B. D. 131; 
Reg. v. Grey, L. R. 1 Q. B. D._ 469; 
Merricks v. Cadwallader, 46 J. P. 


216. 


Grants of right of fishery see 
supra § 21. 
L. eee State v. Adams, 218 SW 


845 (Sp. Acts [1919] No. 99 not re- 
ated ae Act No. 276 passed at the 
same session); Sherrill v. State, 84 
Ark. 470, 106 SW 967 (the act of 
June 26, 1897 [Kirby Dig. § 3600], 
repealed by the act of May 23, 1901 
{Kirby Dig. § 3602]); Lynch v. State, 
69 Ark. 555, 64 SW 950 (Sandels & 
H. Dig. § 3421 not repealed by the 
act of May 8, 1899, amending § 3429). 
Cal.—Heckman v. Swett, 107 Cal. 
;, 40 P 420. 
peeves Matter of Fukunaga, 16 
Hawaii 306 ay? ey 1460, repealed 
rganic Act : 
be State v. Jones, 127 La. 768, 53 
S 985 (Act [1904] No. 52, relative 
to the oyster Serer repealed by 
et [1910] No. 1 Fi 
a ieeeollier v. Bailey, 85 Me. 161, 
27 A 90; Thompson v. Lewis, 83 Me. 
2238, 22 A 104;' Staples v. Peabody, 
83 Me. 207, 22 A 113; State v. Thomp- 
son, 70 Me. 196; State v. Cleland, 68 
Me. 258; Bearce v. Fossett, 34 Me. 
575; Spear v. Robinson, 29 Me. 531. 
Md.—Willing v. Bozman, 52 Md. 
44; Phipps v. State, 22 Md. 380, 85 
AmD 654; State v. Mister, 5 Md. 
vats 
- Mass.—Dunn v. Lowe, 203 Mass. 
516, 89 NE 1046, 133 AmSR 326 (Rev. 
L. [1902] ec 91 § 91 repealed by St. 
{1904} p 308 c 367); Com. v. Man- 
chester, 152 Mass. 230, 25 NE 113, 
23 AmSR 820, 9 LRA 236; Vinton v. 
[26 C. J.—40] 
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such statutory regulations.® 
not be such as will infringe vested rights,* deprive 


[260.J.] 625 


The regulations must 


a person of his property without due process of 


law,® grant special privileges,® or interfere with 
the powers of congress to regulate commerce,’ or 
to dispose of the public domain.8: A statute which 


regulates or restricts fishing rights in particular 


The leg- 


Welsh, 9 Pick. 87. 

Mich.—Peo. v. Van Pelt, 130 Mich. 
621, 90 NW 424 (Pub. Acts [1893] 
No. 196 not repealed); Peo. v, Kirsch, 
67 Mich. 539, 35 NW 157. 

Mo.—State v. Hodges, 214 Mo. 376, 
113 SW 1072 (Rev. St. [1899] §§ 7456, 
7464 not repealed by L. [1905] p 163 
§ 29 [St. Annot. (1996) § 7500-29]). 

. H.—sState v. Rolfe, 75 N. H. 
253, 72 A 691 (Gen. St. [1867] c 251 
§§ 10, 14, repealed by Gen. L. 
[1878]); Purinton v. Ladd, 58 N. H. 
596 (Act [1872] ¢ 55 not repealed 
by L. [1874] c 70). 

N. J.—State v. Shoemaker, 20 N. J. 
L. 153 (act of Nov. 28, 1822, not 
repealed by Act Febr. 15, 1833). 

N. C.—State v. Goulding, 131 N. C. 


715, 42 SE 563. 

Or.—State v. Sturgess, 10 Or. 58. 

Pa.—Dunlap v. Com., 108 Pa. 607 
(act of May 16, 1878, not repealed 
DY act. ofs June, 3,21878):35 Com. ve 
Allen, 36 Pa. Super. 220. 

Tenn.—Bivens v. State, 133 Tenn. 
40, 179 SW 384 (Acts [1897] c 57, 
Be eae, repealed by Acts [1907] c 
489). 


Tex.—Hall v. State, 52 Tex. Cr. 
195, 106 SW 149; Gustafson v. State, 
40 Tex. Cr. 67, 45 SW 717, 48 SW 
518, 48 LRA 615 (Pen. Code [1895] 
tit 13 ec 5, not repealed by Act [1897] 


e 98 -art 629s): 
Va.—Burks v. Com., 126 Va. 763, 


101 SE 230 (Acts [1912] e¢ 92, re- 
pealed by Acts [1914] ec 151). 
Wash.—State v. Ross, 39 Wash. 


233,81! P7725 CL. [189%] pi298° c.107, 
repealed by L. [1903] p 340 c¢ 107). 

Repeal of statutes generally see 
Statutes [86 Cyc 1068]. 

2. U. S—Shively v. Bowlby, 152 
WS: EUs SCts O48 Sein ced. S81, 
Manchester v. Massachusetts, 139 
U. S. 240, 11 SCt 559, 35 L. ed. 159 
[aff 152 Mass. 230, 25 NH 113, 23 
AmSR 820, 9 LRA 236]; Martin v. 
Waddell, 16 Pet. 367, 10 L. ed. 9957. 

Cal.—Ex p. Parra, 24 Cal. A. 339, 


TALE Po. 

Fla.—Ex p. Gilletti, 70 Fla. 442, 
70 S 446. 

Mass.—Dunham v. Lamphere, 3 
Gray 268. 


Minn.—State v. Tower Lumber Co., 
100 Minn. 38, 110 NW_ 254. 

Miss.—Ex Fritz, 86 Miss. 210, 
38 S 722, 109 AmSR 700. : 

Pa.—Com. v. Nihil, 4 Pa. Dist. 


82. 
? R. I—State v. Medbury, 3 R. IL 


Maen ores v. Com., 76 Va. 989. 
[a] Statute eine rire a area am 

tute providing ane nn s 
ee ea noeaee shall obstruct the 
game and fish commission while en- 
eaged in gathering fish spawn under 
the statute, and imposing a penalty, 
imposes a reasonable regulation on 
all persons in the use of the water of 
a stream for logging purposes, and 
is not obnoxious either to the state 
or federal constitution. State v. 
Tower Lumber Co., 100 Minn. 38, 
110 NW 254 (lL. [1905] p 621 c¢ 344 


§ 56). 
{[b] Guaranty of right of fishery. 
—(1) A_ constitutional provision 


guaranteeing to the people the right 
of fishery to which they were there- 


waters or particular portions of the state, and which 
apples equally to all persons who may avail them- 
selves of such rights, is not a violation of the con 
stitutional provision against denying to any person 
the equal protection of the laws.® 
tion is not invalid which discriminates as to the 


So also a regula- 


tofore entitled, but providing that 
no new right is intended to be 
granted or any existing right im- 
paired, does not abridge the legisla- 
ture’s control of the fisheries, in- 
cluding shellfish. Payne v. Provi- 
dence’ (Gas iGo, (31 OR ho 295 ween 
145, AnnCas1912B 65. (2) A stat- 
ute authorizing the leasing of fish- 
ing grounds in public waters does 
not infringe a constitutional provi- 
Sion guaranteeing to the people the 
right of fishery. Payne v. Provi- 
dence Gas Co., supra. 

{c] In California Const. art 1 
§ 25, added by amendment of 1910, 
and providing that the people shall 
have the right to fish on public state 
lands and that no such lands shall be 
transferred without reservation ' of 
such right, provided that the legisla- 
ture may regulate time and condi- 
tions of fishing, adds nothing to the 
rights of the people as to deep-sea 
fishing, and in no way detracts from 
the power of the legislature to regu- 
late it. Ex p. Marincovich, (A.) 192 
IPA 6s 

3. State v. Blanchard, 96 Or. 79, 
189 P 421. 

4, Stevens v. Paterson, etc., R. 
Co., 384° N. SL. 632;/°38 sAmR. 260 
Gould v. Hudson River R. Co., 
N. Y. 522; Lansing v. Smith, 4 Wend. 
(N. Y.) 9, 21 AmD 89; New England 
Trout, etc. Club v. Mather, 68 Vt. 
338, 35 A 323, 33 LRA 569. See gen- 
erally Constitutional Law § 532. 

[a] A statute which authorizes 
the crossing of private lands with- 
out the owner’s consent for the pur- 
pose of taking fish from _ public 
waters is unconstitutional. New 
England Trout, etc., Club v. Mather, 
G8 OV Ess; Sor Al oo SOIR EA | DiOgs 

5. State v. Tower Lumber Co., 
100 Minn. 38, 110 NW 254; Ex p. 
Mritz, 8&6 Miss. 2107-38 .S 722, 1109 
AmSR 700; State v. French, 71 Oh. 


St. 186, 73 NE 216; °104 AmSR, 770, 
1 AnnCas 948; State v. Kofines, 33 
Ri UT. 211, 80° 'A 432, -Ann€as1913C 
1120. 


Due process of law generally see 
Constitutional Law §§ 956-1099. 

6. Osborn «v. ~Charlevoix . : 
Judge, 114 Mich. 655, 72 NW 982; 
State v. Hals, 90 Wash. 540, 156 BP 
395. See generally Constitutional 
Law § 835. ; 

[a] Class legislation.—(1) An act 
regulating the catching of fish in the 
waters of the state is not void as 
class legislation because the close 
season is shorter in the waters ad- 


joining a particular county than 
elsewhere. Osborn vy. Charlevoix Cir. 
Judge, 114 Mich. 655, 72 NW 982. 


(2) A statute prohibiting fishing ex- 
cept with hook and. line in certain 
waters is not objectionable as a dis- 
crimination between persons for per- 
mitting fishing with other means in 
other waters. State v. Hals, 90 
Wash. 540, 156 P 395, 

7. See Commerce 8&§ 88, 74. 

8. Hartman v. Tresise, 36 Colo. 
146, 84 P 685, 4 LRANS 872 (con- 
struing Sess L. [1903] p 2383 e¢ 112). 

9. U. S.—McCready v. Virginia, 94 
U. S. 391, 23 L. ed. 248 [aff 27 Gratt. 
(68 Va.) 985]; Ashon- v. Board- of 
Comrs. for Protection of Birds, etc., 
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right to take fish in favor of residents as against 
nonresidents of the state;!° but a state cannot grant 
to the inhabitants of various counties of the state 
the right to take fish within their respective coun- 
ties to the exclusion of, or upon more favorable 
terms than to, other residents of the state. 

[§ 44] C. Specific Regulations and Offenses—1. 
In General. The legislature may regulate the time 
and manner of taking fish, both in public and in 
private waters, and make it an offense to violate 
such regulations;1? and may regulate the time and 


185 Fed. 221 (construing La. Acts 
[1910] Nos. 132, 245). 

Ark.—State v. Adams, 218 SW 845; 
Lewis v. State, 110 Ark, 204, 161 SW 


154; Sherrill v. State, 84 Ark. 470, 
106 SW 967. 

Fla.—Stinson v. State, 63 Fla. 42, 
68 S 722. 


Md.—Hughes v. State, 87 Md. 298, 
BIDA T4T. 

N. H.—State v. Dow, 70 N. H. 286, 
47 A 734, 53 LRA 314; State v. Rob- 
erts, 59 N. H. 484. 

N. Y.—Lawton v. Steele, 119 N. Y. 
rt 23 NE 878, 16 AmSR 813, 7 LRA 
Oh.—State v. Hanlon, 77 Oh. St. 


19, 82 NE 662, 122 AmSR 472, 13 
LRANS 539; State v. Owen, 4 
OhS&CP 163, 3 OhNP 181. 

Or.—State v. Savage, 184 P 567; 


Portland Fish Co. v. Benson, 56 Or. 
147,:108 P 122. 

Wis.—Bittenhaus' v. Johnston, 92 
Wis. 588, 66 NW 805, 82 LRA 380. 

[a] Tllustration—A statute pro- 
hibiting the using of fish traps in 
any waters of the state, except in 
certain counties, is not unconstitu- 
tional, because granting to the citi- 
zens of such:counties privileges and 
immunities not extended equally to 
all other citizens, since the legisla- 
ture may, in the exercise of the 
police power, put into operation game 
and fish laws in localities where they 
are needed, and such laws apply in 
such localities to all persons equally. 
Sherrill v. State, 84 Ark. 470, 106 SW 
967. 

Equal protection of the laws gen- 
erally see Constitutional Law. §§ 874- 
5. ‘ 
7e 30: U. S.—Leong Mow v. Board of 
Comrs. for Protection of Birds, etc., 
185 Fed. 223. But see In re Ah 
Chong, 2 Fed. 733, 6 Sawy. 451 (hold- 
ing that a statute prohibiting all 
aliens incapable of becoming electors 
of a state from fishing in the waters 
of the State violates U. S, Const. 
Amendm, XIV, also articles five and 
six of the treaty with China, and is 

void). 
la.—_State v. Harrub, 95 Ala, 176, 
10'S 753, 36 AmSR 195, 15 LRA 761. 


Fla.—Ex p. Gilletti, 70 Fla. 442, 
446. 

eae sliver v. State, 147 Ga. 162, 
93 SE 145. 

ot ee eStaite v. Tower, 84 Me. 444, 
24 A 898. 


Mass.—Com. v. yh wr ab; Mass. 
4 NE 362, 45 ; 
ata aeeo. v. Setunsky, 161 Mich. 

24, INW 844. 

* =D el aa ae v. Hill, 98 Miss. 142, 
53 S 411, 31 LRANS 490. 

R. I—State v. Kofines, 33 R. I. 
211, 80 A 432, AnnCas1913C_ 1120; 
Chambers v. Church, 14 R. I. 398, 
51 AmR 410. 

Tenn.—State v. Ashman, 123 Tenn. 
654, 1385 SW 325. 

Wash.—Walker v. Stone, 17 Wash. 
578, 50 P 588. 

But see State v. Mallory, 73 Ark. 
236, 883 SW 955, 67 LRA 7738, 3 Ann 


Cas 852 (as to nonresident land- 
owner). 
{a] MTlustration.—A statute for- 


bidding nonresidents to take oysters, 
fish, etc., for the purpose of sale, is 
not void as making penal the mere 


FISH 


purpose rather than the overt act of 
taking them for purpose of. sale. 
kgs v. State, 147 Ga, 162, 93 SH 

11. Lewis v. State, 110 Ark. 204, 
161 SW 154; State v. Hill, 98 Miss. 
142, 53 S 411, 31 LRANS 490; State 
V. Higzins, SLES. coi 28 Sis, 
38 LRA 561. But see State v. Lea- 
vitt, 105 Me. 76, 72 A 875, 26 LRANS 
799 (where it was said that in Maine 
and Massachusetts discriminations 
may be made in favor of the resi- 
dents of towns and against other 
residents of the state as to digging 
clams in the respective towns). 

[a] MQlustration.—A statute for- 
bidding the citizens of any other 
county from fishing in the waters of 
two specified counties without a li- 
cense, without anything to forbid the 
citizens of those counties of fishing 
in other counties without a license, 
violates a constitutional guaranty of 
the equal protection of the laws. 
State v. Higgins, 51 S. C, 51, 28 SH 
15, 38 LRA 561. 

12. U. S.—Lawton v. Steele, 152 
U.S.°133, 14 SCt 499, 88 L. ed. 385 
[att J119 ON WY. 9226, 2385 NEM S78 16 
AmSR 813, 7 LRA 134 (aff 6 NYS 
15)]; Dize v. Lloyd, 36 Fed. 651. 

Ark.—State v. Adams, 218 SW 845. 

Cal.—Heckman v. Swett, 107 Cal. 


276, 40 P 420. 
v. Hoy Chong, 21 


Hawaii.—Terr. 
Hawaii 39. 

Ill.—Peo. v. Bridges, 142 Ill. 30, 
31 NE 115, 16 LRA 684 [rev 39 Ill. 
A. 656]; Magner v. Peo., 97 Ill. 320. 

Ind.—State v. Lewis, 134 Ind. 250, 
33 NE 1024, 20 LRA 52; Stuttsman 
v. State, 57 Ind, 119; State v. Boone, 
30 Ind. 225; Gentile v. State, 29 Ind. 
409. ; 

Iowa.—State v. Haug, 95 Iowa 413, 
64 NW 398, 29 LRA 390. 

Me.—Sawyer v. Beal, 97 Me. 356, 
54 A 848; Donnell v. Joy, 85 Me. 
118i. 26, ALLOLT. 

Md.—Hughes v. State, 87 Md. 298, 
39 A 747. 

Mass.—Com. v. Gilbert, 160 Mass. 
157, 35 NE 454, 22 LRA 439; Com. 
v. Look, 108 Mass. 452; Nickerson v. 
Brackett, 10 Mass, 212; Burnham v. 
Websier, 5 Mass. 266. 

Mich.—Osborn v. Charlevoix Cir. 
Judge, 114 Mich. 655, 72 NW_ 982; 
Peo. v. Collison, 85 Mich. 105, 48 NW 
292. 

Miss.—Ex p. Fritz, 86 Miss. 210, 
88 S 722, 109 AmSR 700. 

Mo.—State v. Blount, 85 Mo. 543. 

Nev.—Ex p. Hewlett, 22 Nev. 338, 
40 P 96. ' 

N. H.—State v. Roberts, 59 N. H. 
256, 47 AmD 199. 

N. J.—Doughty  v. 
ING ease 

N. Y.—Peo. v. Reed, 47 Barb. 235. 

Or.—State v. Savage, 96 Or. 58, 184 
P 567, 189 P 427. 

Pa.—Com.nive Storch, 17 Pa. Dist. 


Conover, 42 


61; Com. v. Bender, 7 Pa. Co. 620. 
Wash.—Barker v. State Fish 
Commny 188) Wash. 730102) 2.031, 


AnnCas1917D 810. 

Eng.—Prosser v. Cadogan, 21 Cox 
Ch. H119.03 “ 

Can.—The Ship Frederick Gerring, 
Jr. v. Reg., 27 .Can. JS. (Cy 271 [dism 
app 5 Can. Exch. 164]. 

B. C.—Reg. v. Chlopeck Fish Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 48-44 


manner of fishing in portions of the sea within its 
jurisdiction,'* although the national government also 
has jurisdiction over such waters.1+ 
ture may restrict the quantity of fish that may be 
caught;1° and may restrict even an owner of land, 
or his licensee, from catching certain fish in streams 
or waters on his land at certain seasons of the year, 
or by certain methods,'* unless the water from which 
they are taken is so inclosed as to prevent the pas- 
sage of fish to other. waters.17 
certain waters from the operation of its fish laws.38 


The legisla- 


It may also exempt 


17 B. C. 50, 1 DomLR 96, 19 CanCr 
aoe 277, 48 CanLJ 158, 19 WestLR 

[a] In running streams and iakes, 
with outlets, into other waters, the 
right to regulate the time, manner, 
and extent.of the taking of fish is in 
the state. Ex p. Fritz, 86 Miss. 210, 
38 S 722, 109 AmSR 700. 

13. Corfield v. Coryell, 6 F. Cas. 
No. 3,230, 4 Wash. C.'C. 371; Com. 
v. Hilton, 174 Mass. 29, 54 NE 362, 


45 LRA 475; Com. v. Manchester, 152 > 


Mass. 230, 25 NE 113, 23 AmSR 820, 
9 LRA 236 [aff 139 U. S. 240, 11 SCt 
559, 35 L. ed. 159]; Com. v. Vincent, 
108 Mass. 441; Dunham v. Lamphere, 
3 Gray (Mass.) 268; Burnham vy. 
Webster, 5 Mass. 266; Mowat v. Me- 
Hee,’'6: Can. SiC.i66: 

{a] In those waters which are 
navigable from the sea for any use- 
ful purpose there can be no restric- 
tion upon the state’s authority to 
regulate the public right of fishing. 
Com. v. Vincent, 108 Mass. 441; 
ea) v. Norton, 6 Cush. (Mass.) 


14. Com. v. Manchester, 152 Mass. 
230, 25 NE 113, 23 AmSR 820, 9 LRA 
236 [aff 139 U. S. 240, 11 SCt 559, 35 
L. ed. 159]. 

15. Parker v. Peo., 111 Ill. 581, 
53 AmSR 643; State v. Savage, 96 Or. 
53, 184 P 567, 189 P 427; State v. 


Ba Se 124 Wis. 414, 102 NW 
16. Hawaii.—Terr. v. Hoy Chong, 
21 Hawaii 39. 
Ill—Peo. v. Bridges, 142 Ill. 80, 


31 NE 115, 16 LRA 684 [rev 39 Til. 
A. 656]. 

Md.—Hughes v. State, 87 Md. 298, 
39 A 747. 

Mass.—Com. vy. Follett, 164 Mass. 
477, 41 NE 676; Com. v. Gilbert, 160 
Mass. 157, 35 NE 454, 22 LRA 439; 
Com. v. Look, 108 Mass. 452. 

Mich.—Peo. v. Hooling, 137 Mich. 
406, 100 NW 691. 

N. H.—State v. Roberts, 59 N. H. 
484; State v. Roberts, 59 N. H. 256, 
47 AmR 199. 
| N. Y.—Peo, v. Doxtater, 75 Hun 
472, 27 NYS 481 [aff 147 N. Y. 723 
mem, 42 NE 724}. 

Pa.—Com. v. Storch, 17 Pa. Dist. 
61; Com. v. Penn Forest Brook Trout 
Co. 11 Pa. Dist-1349,- 126 » Pal Co. 
163; Com. v. Shupp,, 32 Pa. Co. 178; 
Com. v. Bender, 7 Pa. Co. 620. 

Tenn.—Peters v. State, 96 Tenn. 
682, 36 SW 399, 38 LRA 114. 

Vt.—State v. Theriault, 70 Vt. 617, 
ce 1030, 67 AmSR 695, 43 LRA 

17. Ark.—Fritz v. State, 88 Ark. 
571, 115 SW 3885; Lynch v. State, 
69 Ark. 555, 64 SW 950, 

Hawaii.—tTerr. v. Hoy Chong, 21 


Hawaii 39. 
Conrad, 125 Mich. 


Mich.—Peo. vy, 
1, 88 NW 1012. 

Mo.—State v. Blount, 85 Mo. 543. 

N. H.—State v. Roberts, 59 N. H. 
484; State v. Roberts, 59 N. H. 256, 
47 AmR 199. ; 

Pa.—Com. v. Janower, 48 Pa, 
Super. 400. 

Right of owner to fish in private 


waters generally see supra §§ 9-12. 


18. Rennau v. State, 72 Ark. 445, 


81 SW 605; Gentile v. State, 29 Ind.- 


409; State v. Haug, 95 Iowa 418, 64 


——- 


oe 


-§§ 44-46] 


Where a vessel is outside the waters of a state the 
breach by the owner of the conditions of his license 
and bond by refusing to stop and submit to a 
search, or to return to state waters, upon the order 
of a fish warden, is a mere breach of contract 
and not a criminal offense since the legislative and 
judicial power ends at the state line.2® 

[§ 45] 2. Possession and Sale in Close Season— 
Statutes have been enacted and 
held constitutional in many jurisdictions, making 
it an offense and prescribing a penalty for any 
person to take or to have in his possession certain 
kinds or sizes of fish during a particular season of 
the year, commonly called the close season,2° or as 
to certain fish during a certain number of years,?! 
or to sell, offer for sale, or to have in possession 
for sale certain fish during the close season,2? or as 


a. In General. 


NW 398, 29 LRA 390; Peo. v. Neal, 
143 Mich. 271, 106 NW 857; Peo. vy. 
Kirsch, 67 Mich. 539, 35 NW 157; 
State v. Savage, 96 Or. 53, 184 P 567, 
189 P 427. 

[a] A lake lying more than a 
quarter of a mile away from a river 
wholly within the state of Iowa is 
not a part of the Mississippi river 
within the meaning of the statute of 
that state, which exempts fishing in 
that river from the statutory pen- 
alty. State v. Haug, 95 Iowa 413, 64 
NW 398, 29 LRA 390. j 

19. State v. LeBlanc, 115 Me. 142, 
OSeeAr 1'9, ‘ 

20.- Cal.—Peo. v. Haagen, 139 Cal. 
115, 72 P 8386 (fresh salmon). 

Ill.—Peo. v. Booth Fisheries Co., 
253 Ill. 4238, 97 NE 837. 


Ind.—Stuttsman v. State, 57, Ind. 
ils HQ)e 

Me.—State v. Dunning, 83 Me. 178, 
22 A 109; State v. Adams, 78 Me. 


486, 7 A 267; State v. Cottle, 70 Me. 
198; State v. Thompson, 70 Me. 196; 
Spear v. Robinson, 29 Me. 531; Baker 
v. Wentworth, 17 Me. 347. 
Mass.—Com. v. Gilbert, 160 Mass. 
157, 35 NE 454, 22 LRA 439 (trout); 
Com. v. Look, 108 Mass. 452; Com, v. 
Bailey, 13 Allen 541. ; 
Mich.—Peo. v. Dornbos, 127 Mich. 


136, 86 NW 529; Osborn vy. Charle- 
voix Cir. Judge, 114 Mich. 655, 72 
NW 982; Peo. v. Brooks, 101 Mich, 


98, 59 NW 444; Peo. v. Kirsch, 67 


Mich. 539, 35 NW 157. 
Minn.—State v. Northern Pac. Ex- 


press Co., 58 Minn. 403, 59 NW 
1100. : 
Miss.—Ex p. Fritz, 86 Miss. 210, 


388 S 722, 109 AmSR 700. 
Nev.—Ex p. Hewlett, 22 Nev. 333, 
40 P 96. L 
N. H.—Purinton y. Ladd, 58 N. H. 
596. 


N. Y.—Peo. v. Worden, 187 N. Y. 
322, 79 NE 10138; Peo. v. Booth, 105 
App. Div. 184, 93 NYS 425; Rollins 
v. Breed, 54 Hun 485, 8 NYS 48; 
Peo. v. Reed, 47 Pare 235; Sickles 
v. Sharp, 13 Johns. ; 

-N. eosite vy. Gellop, 126 N. C. 
979, 35 SE 180. 

Or. — Union Fishermen’s Co-op. 
Packing Co. v. Shoemaker, 193 P 476; 
State v. Savage, 184 P 567; State v. 


McGuire, 24 Or. 366, 33 P 666, 21 
LRA 478; State v. Sturgess, 9 Or. 
537. 


Pa.—Com. v. Beilstein, 14 Pa. Dist. 
499; Com. v. Baylor, 5 LTNS 93. 
gS: D.—State v. Pollock, 175 NW 


557. 


Vt.—State v. Harvey, 88 Vt. 358, 
92 A 452; State v. Goodwin, 62 ite 
191, 20 A 824; State v. Smith, 61 


Vt. 346, 17 A 492. : 

Eng.— Woodhouse v. Etheridge, L, 
R. 6 C. P. 570; Hodgson vy. Little, 
ee Be Ni Sa 198, 011) BCE 198, 
143 Reprint 1101; McAttee v. Hoge, 
5 F. (Just. Cas.) 67; Swanwick Vv. 
Varney, 46 J. P. 613; London Fish- 
mongers v- Stiven, 49 Sc. L. Rep. 
558, 


FISH 


intent.*4 


prohibiting the 


though lawfully 


wee C.—Reg. vy. Vachon, 3 CanCrCas 

[a] Hels are included in the words 
“every kind of fish known as river 
fish” in such a statute. Woodhouse 
v. Htheridge, L. R. 6 C. P. 570. 

[b] Local regulation; validity.— 
(1) Under a statute which authorizes 
the state forest, fish, and game coim- 
mission, on request of a town board 
of a town in which the state has 
placed fish at its expense, to declare 
a close season for fishing, and fur- 
ther provides that a copy of the 
regulation of the commission shall 
be filed in the office of the clerk 
of the town to which such prohibi- 
tion or regulation applies, such pro- 
vision as to filing is mandatory, and, 
in the absence of a filing, no con- 
viction can be had for a violation 
of the regulation as to the close sea- 
son.) ,Péowwy, Worden! 137 Ny Y. 822; 
C3 INE LOL3: (2) Where the com- 
mission passes an order declaring a 
close season for fishing in a named 
creek in a specified town, and in its 
tributaries within the town, but the 
alleged regulation filed in the town 
clerk’s office is not a copy and does 
not identify the stream, other than 
by the words, “this stream,” the 
paper filed is fatally defective for 
indefiniteness. Peo. v. Worden, 
supra, 

21. State v. Savage, 96 Or. 58, 184 
P 567, 189, P 427; Com. v. Bender, 7 
Pa. Co. 620 (trout planted by fish 
commissioner); State v. Eldredge, 71 
Vt. 374, 45 A 753; State v. Theriault, 
70’ “Vt.. 617," 41 A’ 11030," 67 -AmSR 
695, 48 LRA 290. 

[a] Thus under.St. § 4568, pro- 
viding that when fish commissioners 
place fish in a stream or pond they 
may prohibit fishing therein for a 
period of three years, they may after 
the expiration of such period restock 
the stream and again prohibit fishing 


therein. State v. Eldredge, 71 Vt. 
374, 45 A 753. 

22. U. S.—In re Deininger, 108 
Fed. 623. 

Hawaii—Terr. v. Hoy Chong, 21 
Hawaii 39. 

Ida.—State vy. Dolan, 11 Ida. 256, 


81 P 640. 

Me.—State v. Lewis, 87 Me. 498, 34% 
A 10; State v. Skolfield, 86 Me. 149, 
29 A 922; State v. Beal, 75 Me. 
289. 

Mass.—Com. vy. Gilbert, 160 Mass. 
157, 35 NE 454, 22 LRA 439. 

Mich.—Peo. v. Coffey, 155 Mich. 
103, 118 NW 732; Osborn v. Charle- 


voix Cir. Judge, 114 Mich. 655, 72 
NW 982. 
N. Y.—Phelps v. Racey, 60 N. Y. 


10, 19 AmR 140; Peo. v. Booth, 105 
App. Div. 184. 93 NYS 425. 

Or.—State v. Savage, 184 P 567; 
State v. Schuman, 36 Or. 16, 58 P 
661, 78 AmSR 754, 47 LRA 153. 

Pa.—Com. v. Penn Forest Brook 
Trout Co., 26 Pa. Co. 163. 

vVt.—State v. Goodwin, 62 Vt. 191, 
20 A 824, 


held to apply to carriers only.?? 
ning certain fish during the close season is pro- 
hibited under some statutes.?§ 

[§ 46] b. Fish Caught during Open Season. 
is generally held that the possession or sale during 
the close season of prohibited fish is unlawful, al- 
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to some fish at any time;?* and these statutory pro- 
visions have been held to apply, although the fish 
were acquired without any wrongful knowledge or 
Some statutes making it unlawful to have 
possession of certain fish do not apply to fisher- 
men only, but include anyone having possession 
of such fish, although they were caught by another ;° 
as where a person has them in ‘his possession for 
the purpose of transportation,?® and some statutes 


transportation of fish have been 
Packing and can- 


It 


acquired during the open season;?? 


16 Q. B. 
D. 148. 


_ [a] What constitutes sale.— An 
innkeeper having trout or other game 
not alive in his possession out ‘of sea- 
son, and serving them to his guests 
at their meals, the bills of fare for 
such meals showing such fact, con- 
stitutes a sale of trout out of sea- 
son, in violation of the _ statute. 
State v. Beal, 75 Me. 289. 

23. State v. Dow, 70 N. H. 286, 47 
A 734, 53 LRA 314; State v. Schuman, 
36 Or. 16, 58 P 661, 78 AmSR 754, 47 
LRA 153. 

24 State v. Huff, 89 Me. 521, 36 
A 1000; State v. Harvey, 88 Vt. 358, 
92 A 452. But see Hopton v. Thirl- 
wall, 9 L. T. Rep. N.S, 327 )(catch= 
ing young salmon while fishing for 
trout, not knowing the difference, no 
offense under the statute). 

25. Peo. v. Dornbos, 127 Mich. 136, 
86 NW 529. 6 

26. State v. Dolan, 11 Ida. 256, 81 
P 640; State v. Swett, 87 Me. 99, 32 
A 806, 47 AmSR 306, 29 LRA 714; 
Peo. v. Montena, 139 App. Div. 421, 


123 NYS 1674. 

[a] Thus (1) under Sess. L. 
(1905) p 258, it is a misdemeanor 
for any carrier or its agent or em- 
ployee to transport or have in its 
possession any fish protected by the 
act for the purpose of transporting 


Eng.—Price v. Bradley, 


them, or of offering or permitting 
them to be offered for sale. State v. 
Dolan, 11 Ida. 256, 81 P 640. (2) Un- 


der Forest, Fish, and Game Law (L. 
[1908] c 130) § 240 subd 7, making 
one who aids in violating the law 
liable for specified penalties, one who 
sent his son to an express office with 
a package of fish for transportation 
is liable for the penalty, prescribed 
for violating § 108, regulating the 
transportation of fish or game for 
which a close season is provided. 
Peo. v. Montena, 139 App. Div. 421, 
123 NYS 1074. : 

27. Peo. v. Suydam, 204 N. Y. 419, 
97 NE 858. 

[a] hus a statute prohibiting 
the transportation of fish for which 
there is a close season, unless the 
kind and number thereof are plainly 
marked on the packages, has been 
held to apply to carriers only and 
not to shippers. Peo. v. Suydam, 204 
N. Y. 419, 97 NE 858. 

23. State v. Kaufman, 98 Me. 546, 
57 A 886. 

[a] Mlustration.—It is a violation 
of Pub. L. (1901) ¢ 240, regulating 
the packing of sardines during close 
season, to can herring between the 
1st day of December and the 10th 
day of May, although the fish are 
more than eight inches in length and 
are sold as brook trout. State v. 
Kaufman, 98 Me. 546, 57 A 886. 

29. Peo. v. Gaagen, 139 Cal. 115, 
72 P 836; Peo. v. Coffey, 155 Mich. 
103, 118 NW 732; Phelps v. Racey, 
60 N. Y. 10, 19 AmR 140 [aff 5 Daly 
235]; State v. Ripley, 104 Wash. 299, 
176 P 343. 
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but there is authority to the contrary.°° 
Fish Caught without State. 
jurisdictions the statutory provisions making it 
unlawful for any person to sell, offer for sale, or 
to have in his possession certain fish, during the 
close season, extend to such fish caught without 
the state or country and imported into it,*+ unless 
the language of the statute limits its application to 
But in some juris- 


[§ 47] 


fish caught within the state.%? 


€9. State v. McGuire, 24 Or. 366, 
33 P 666, 21 LRA 478. 

31. U. S.—In re Deininger, 108 
Fed. 623. 

Ill.—Peo. v. Booth Fisheries Co., 
253 Ill. 423, 97 NE 887. 

Me.—Woods v. Perkins, 110 A 633. 

Mass.—Com. vy. Savage, 155 Mass. 
278, 29 NE 468. 

Mich.—Peo. v. Lassen, 142 Mich. 
597, 106 NW 143; Peo. v. Dornbos, 
127 Mich. 136, 86 NW 529. 

Or.— Union fFishermen’s Co-op. 
Packing Co. v. Shoemaker, 193 P 476; 
State v. Schuman, 36 Or. 16, 58 P 661, 
78 AmSR 754, 47 LRA 153 (trout). 

Pa.—In re Norway Trout, 42 Pa. 
Co. 553 (act May 1, 1909). But see 
Com. v. Ritterson, 13 Pa. Dist. 364, 
30 Pa. Co. 240 (holding that act of 
May 29, 1901, applied only to fish 
taken in the state). 

. om iar v. Bradley, 18 Q. B. D. 
4 

a] In New York (1) naner the 
direct provisions of L. (1902) p 487 
e 194, the law prohibiting the pos- 
session of fish during the close sea- 
son is extended to fish coming from 
‘without the state, and applies to fish 
imported from a foreign country. 
Peo. v. Booth, 105 App. Div. 184, 93 
NYS 425 [rev 42 Misc. 321, 86 NYS 
272]. (2) Prior similar statutes were 
held not to apply to fish caught with- 
out the state. Peo. v. Buffalo Fish 
Co., 164. N. Y. 93, 58 NE 34, 52 LRA 
803, 79 AmSR 622 [aff 45 App. Div. 
631 mem, 62 NYS 1143 mem (aff 30 
Misc. 130, 62 NYS 543)]; Peo. v. Cone, 
33 Misc. 398, 67 NYS 624, 15 N. Y. 
Cr. 287. 

[b] In Oregon (1) in view of the 
habit of salmon fish to run in dif- 
ferent rivers at different times, so 
that the close season to. protect 
them during part of the run must be 
different for different rivers L. (1919) 
p 653 § 5, which prohibits the sale or 
possession of salmon caught beyond 
the three-mile limit outside a certain 
river during the close season for 
that river, is not an unreasonable 
police regulation, because it is un- 
usual, since prohibition of sales of 
fish and game during the close sea- 
son are usual, and the only unusual 
features of the statute are necessi- 
tated by the unusual conditions. 
Union Fishermen’s Co-op. Packing 
Co. v. Shoemaker, (Or.) 193 P 476. 
(2) This statute prohibiting the sale 
or possession of salmon taken be- 
yond the three-mile line outside of 
the Columbia river during the close 
season for that river, means fish 
taken beyond that line between lines 
drawn from the north and south 
headlands at the mouth of the river, 
which construction gives the word 
“outside” its ordinary meaning of 
to the exterior of, without, outward 
from, is definite and certain, and 
does not lead to absurd results, since 
the distance between the headlands 
is seven miles, so that that section 
does not apply to all fish caught any- 
where by fishermen using landing 
places along the Columbia river as 
their base. Union Fishermen’s Co- 


op. Packing Co. v. Shoemaker, (Or.) 
193 -PUAs6: 
32. State v. Belknap, 104 Wash. 


221, 176 P 5, 182 P 570; Robertson v. 
Johnson, sfi893 inl uOs Boai29: See 
Com. vy. Beilstein, 29 Pa. Super. 373 
(holding that a person cannot be 
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Tn most 


of 


convicted under the act of May 29, 
1901 § 3 [P. L. p 302], for having in 
his possession for sale wall- eyed 
pike, in the city-~of Allegheny, be- 
tween February 15 and June 15, 
where it appears that the fish in 
question were lawfully caught in the 
waters of Lake HMrie under the per- 
mission granted by the act of May 
295, A901) [es ep 335 1)). 

fa] Statutes excepting fish caught 
in specified locality.—A statute mak- 
ing it a misdemeanor to have, dur- 
ing closed season, possession of Sal- 
mon caught outside of the state is 
unconstitutional, where, by proviso, 
it excepts salmon caught beyond the 
three-mile limit in specified waters. 
State v. Belknap, 104 Wash. 221, 176 
P '5, 182 P 570. 

33. McDonald v. Southern Express 
Co., 134 Fed. 282; Tyler v. State, 93 
Md. 309, 48 A 840, 52 LRA 100 
(oysters) ; State v. Terry, SO SH es 
507, 88 SE 970. 

34 U. S.—Thlinket Packing Co. v. 
'U. S., 236 Fed. 109, 149 CCA 319. 

Ark.—State v. Adams, 218 SW 845. 

Ga.—Silver vy. State, 147 Ga.’ 162, 
93 SE 145. 

Hawaii.— Terr. v. Makaiki, 21 
Hawaii 631. 

lowa.—State v. Haugh, 95 Iowa 
413, 64 NW 398, 29 LRA 390. 

Ma. —Hughes.v. State, 87 Md. 298, 
89 A 747. 

Mich.—Peo. vy. Collison,, 85 Mich. 
105, 48 NW 292. 

Or.—State v. Savage, 184 P 567. 

Pa.—Com. v. Storch, 17 Pa. Dist. 
61; Com. ys Jolly,-15 Pa. Dist./306; 
In’ re Fish Gigs, 33’Pa. Co. 457; Com. 
v. Fassett, 33 Pa. Co. 11; In re Hel 
Baskets, 31 Pa. Co. 890. 

Wash.—State v. Vosgien, 82 Wash. 
685, 144 P 947; Fidalgo Island Can- 
ning Co. v. Womer, 29 Wash. 503, 69 
PA 2a 

Wis.—State v. McDonald, 109 Wis. 
506, 85 NW 502. 

Ont.—Smith v. Northern Constr. 
Co., 30 Ont. L. 494, 5 OntWN 789, 19 
DomLR 3880. 

[al Violations of statutes.—Un- 
der U. S. Act of June 26, 1906, §§ 5, 
13, the failure of one fishing for sal- 
mon to lift or lower twenty-five feet 
of the webbing or net of the heart 
of its trap from Saturday evening to 
Monday morning is an. offense, al- 
though no fish are caught, and it is 
not a sufficient compliance with such 
statute for the owner of a fish trap 
to raise or lower twenty-five feet of 
the web or netting of the heart of 
the trap in a V-shape, but the whole 
twenty-five feet must be raised or 
lowered. Thlinket Packing Co. v. U. 
S., 236 Fed. 109, 149 CCA 3819, 

[b] Privately owned waters not 
within statute see Milton vy. State, 
(Ark.) 221 SW 461. 

Soin (Us Scoae. v. Steele, 152 
UU: S, 133, 14 SCt 499,38 LL: ‘ed. 385 
[aff 119 Noa: 226, 23 NE 878, 16 
AmSR 813, 7 LRA 134]; .The Ann, 8 
Fed. 923, 5 Hughes 292; Bennett v. 
Boggs, 3 F. Cas. No. 1,319, Baldw. 
60. 

Ark.—Rhoades v. State, 96 Ark. 63, 
1381 SW 48 (construing ‘“trammel 
net’); Fritz v. State, 88 Ark. 571, 115 
SW 385; Rowe v. State, 83 Ark. 244, 
103 SW 612: Roetzel v. State, 68 Ark, 
487, 60 SW 27. 

Cal.—Peo. v. Miles, 148 Cal. 636, 77 
P 666; Suttori v. Peckham, (A.) 191 


seines, 


[$§ 46-48 


dictions it is held that such provisions do not ex- 
tend to fish caught without the state.®® 

[§ 48] 38. Method of Taking Fish. It is within 
the police power of the state to regulate the method 
of taking fish within the state, and i in many juris- 
dictions penal statutes to this effect have been 
enacted,*4 as by making it a penal offense to catch 
fish in certain waters or at certain periods by means 
nets, 


or 


P 960; Peo. v. Russo, 8 Cal. A. 636, 97 

P 700. 

Sie met mab v. Curtis, 1 Conn. 
Fla.— Ex p. Perry, 71 Pla. 250).% 

S 174; Dougias v. Smith, 66 Fla. 460, 


or traps,*° fishing dams 


63 S 844; Stinson v. State, 63 Fla. 
42, 58 S 722. 

Hawaii.— Terr. v. Makaiwi, 21 
Hawaii 631. 


Ill.—Peo. v. Bridges, 142 Ill. 30, 31 
ase 16 LRA 684 [rev 39 Ill. A. 

Ind.—Long vy. State, 175 Ind. 17, 
92 NE 653; I-ewis v. State, 148 Ind. 
346, 47 NE 675; Stuttsman v. State, 
67 Ind. 119; State v. Hockett, 29 Ind. 
302; Gentile v. State, 29 Ind. 409. 

lowa.—Little v. Green, 144 Iowa 
492, 123 NW 367, 25 LRANS 649; 
State v. Haugh, 95 Iowa 413, 64 NW 
398, 29 LRA 390- 

Ky.—Com. v. Drain, 99 Ky. 162, 35 
Sw 269, 18 Kyl 50. 

Me.—State v. Thompson, 85 Me. 
189, 27 A 97; Oliver v. Bailey, 85 Me. 
161, 27 A 90; State v. Murray, 84 
Me. 135, 24 A 789; McClain v. Tillson, 
82 Me. 281, 19 A 457; State v. Towle, 
80 Me. 349, 14 A 729; Fuller v. Spear, 
14 Me. 417. 

Md.—Hughes v. State, 87 Md. 298, 
39 A 747. 

Mass.—Com. v. Follett, 164 Mass. 
477, 41 NE 676; Hanscomb v.. Russell, 
15 Gray 162;, Cleaveland v. Norton, 6 
Cush. 380; Com. v. Wentworth, 15 
Mass. 188. 

Mich.—Hilborn v. Smith, 148 Mich. 
,474, 111 NW 1082; Peo. v. Neal, 143 
“Mich. 271,. 106) NW) 850 72Osbortiney. 
Charlevoix Cir, Judge, 114 Mich. 655, 
72 NW 982; In re Yell, 107 Mich. :228, 
65 NW 97; Peo. v. Miller, 88, Mich. 
383, 50 NW 296; Peo. v. Kirsch, 67 
Mich. 539; 35. NW. 157. 

Mo.—State v. Blount, 85 Mo. 543; 
State v. Lewis, 73 Mo. A. 619. 

N. J.—Jacobus v. Meskill, 56 N. J. 
L. 255, 28 A 383; Weller v. Snover, 
42 N. J. L. 341; Doughty v. Conover, 
42 N. J. L. 193; State v. Shoemaker, 
20. Ne J. L153; Budd v. Sip,-13 Ni 
Joist 

N. Y.—Peo. v. Tanner, 128 N. Y. 
416, 28 NE 364 [aff 14 NYS 334]; 
Lawton vy. Steele, 119 N. Y. 226, 23 
NE 878, 16 AmSR 813, 7 LRA 134 
[aff 6 NYS 15, and aff 152 U.S. 133, 
38 L. ed. 385]; Feo. v. Brie County, 
174 App. Div. 281, 1640 NYS 427 [aff 
222 N. Y. 587, 118-NE 1074]; Peo: v. 
Fish, 89 Hun 163, 34 NYS 1013; Peo. 
v. McMasters, 74 Hun 226, 26 NYS 
221; Peo. v. Keenan, 80 Misc. 539, 141 
NYS 781; Sickles v. Sharp, 13 Johns. 
497. 

N. C.—State v. Sutton, 139 N. C. 
574, 51 SH 1012; State v. Woodard, 
123) INS*Ce CLO sO SB P20 9eueR eae 
Hampton, 101 N. C. 51, 7 SE 649, 9 
AmSR 21. 

Oh.—State v. French,—?1 Oh.>St. 
186, 73 NE 216,-104 AmSR 770, i 
AnnCas 948; Fidsun v. Crangle, 62 Oh. 
St. 49, 56 NE 647; State v. Moder, 5 
OhS&CP 564, 7 OhNP 514; State v. 
Owens, 4 OhS&CP 163, 3 OhNP 181. 

Or.—State v. Blanchard, 96 Or. 79, 
189 P 421; State v. Marco, 93 Or. 333, 
183 P 653; State v. Sturgess, 9 Or. 
537. 

Pa.—Com. v. Allen, 35 Pa. Super. 
220; Com. vy. Smith, 21 Pa. Dist. 508: 
Com. v. Newcomer, 20 Pa. Dist. 
396, 37 Pa. Co. 430; Com, v..Caley, 20 
Pa, Dist. 395,37 Pa. Co:'428); Comey. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 48] 


weirs,*® poisons cr explosives,*? or by other devices,*8 


FISH 


except by hook and line;?° and by making it a mis- 


Hippy, 20 Pa. Dist.' 390, 37 Pa. Co. 
420; Com. v/ Pierce, 17 Pa. Dist. 146; 
Com. v. Light, 16 Pa. Dist. 946; Com. 
Ver Jolly, 1b) Pa. Dist. 305: Com. | ‘v. 
mtaley, of vba. Co. 4382: Com. v.uBul- 
lock, 37 Pa. Co. 431; Com. v. Keesey, 
37 Pa. Co. 431; Com. v. Kauffman, 37 
Pa. Co. 429; Com. v. Friend, 37 Pa. 
Co. 428; Com. v. Keesey, 37 Pa. Co. 
fa; Come Vv. Harrison, 35) Pa. Co. 
209; Com. v. Lohman, 8 Kulp 485; 
Com. v. Owens, 7 Monte. Co. 144. 
Tenn.—Peters v. State, 96 Tenn. 
682, 36 SW 399, 33 LRA 114. 
Tex-—Sterrett v. Gibson, (Civ. 
A.) 168 SW 16; Gavina v. State, 65 
Tex. Cr. 572, 145 SW 594; Venturio v. 
erate, Sie hex ers | 653,, 4000 Siva 


Vt.—State v. Goodwin, 62 Vt. 191, 
a 824; Drew v. Hilliker, 56 Vt. 
Wash.— Barker vy. State Fish 
Commn., 88 Wash. 73, 152 P 537, Ann 
Cas1917D 810; State v. Vosgien, 82 
Wash. 685, 144 P 947; State v. Allen, 
80 Wash. 83, 141 P 292, 82 Wash. 698, 
144 P 294; Cherry Point Fish Co. v. 
Nelson, 25 Wash. 558, 66 P 55; State 
v. Crawford, 13 Wash. 633, 43 P 892; 
Sane v. Tabell, 10 Wash. 498, 39 P 
Wis.—Bittenhaus vy. Johnston, 92 
Wis. 588, 66 NW 805, 32 LRA 380. 
BHng.—Maw v. Holloway, [1914] 3 
K. B. 594; Moses v. Raywood, [1911] 
2K. B. 271, AnnCas1912A 311; Briggs 
v. Swanwick, 10 Q. B. D. 510; Watts 
v. Lucas, L. R. Q. B. 226; Holford v. 
George, L. R. 3 Q. B. 639; Lyne vy. 
Leonard, L. RL 3 Q. B. 156; Garnett 
v. Backhouse, L. R. 3 Q. B. 30; Raw- 
storne v. Backhouse, L. R. 3 C. P. 67; 
Ruther v. Harris, 1 Ex. D. 97; Bul- 
brook v. Goodere, 3 Burr. 1768, 97% 
Reprint 1089; Horne v. Mackenzie, 6 
Cl. & F. 628, 7 Reprint 834; Davies 
v. Evans, 20 Cox C. C. 177; Marshall 
v. Richardson, 16 Cox C. C. 614; 
Thomas v. Evans, E. B. & H. 171, 96 
ECL 171, 120 Reprint 472; Alexander 
v. Shiel, Ir. R. 6 C. L. 510; Colbeck v. 
Ashfield, 62 J. PB. 214; Gazard. v. 
Cooke, 55 J. P. 102; Wood v. Venton, 
54 J. P. 662; Pidler v. Berry, 53 J. 
P. 6; Bevins v. Bird, 12-L. T. Rep. N. 
S. 306; Bridger v. Richardson, 2 M. 
& S. 568, 105 Reprint 493. 
Can.— Mowat v. McFee, 5 Can. S. 
Cc. 66. ; 
N. S.—Bay v. Kaizer, 26 N. S, 280. 
Newfoundl.—French y. Davis, 9 
Newfounadl. 57. } 
[a] Setting nets for turtles with 
opens for fish to escape is not a vio- 
lation of, the statute making it un- 
lawful to take or catch or to at- 
tempt to catch fish with nets, al- 
though fish are accidentally caught 
therein, if they are returned alive, 
so far as possible, to the water. 


Peo. v. Deremo, 106 Mich. 621, 64 
NW 489. 
[b] Size of nets.—(1) A statute 


providing that nets having meshes of 
a certain size may be used has been 
held to have reference to the size 
of the meshes when the net is manu- 
factured, and does not authorize a 
conviction for fishing with a net hav- 
ing meshes of such size when pur- 
chased, but which have shrunk to less 


than that size when used. Peo. v. 
Gillingham, 131 Mich. 105, 90. NW 
1027. (2) Where a statute directs 


that the meshes in a fishing net shall 
be two and a half inches broad, the 
breadth of two and a half inches is 
to be measured by the Jength of 
thread between the adjacent knots. 
“Thomas v. Evans, BE. B. & E. u(ales O10 
ECL 171, 120 Reprint 472. ey EN 
statute prohibiting fishing with gill 
nets more than twenty yards long 
ds violated by fishing with a gill net 
exceeding that length, but cut in sec- 
tions of twenty yards each,) and tied 
together, with six inches of space 
petween the different sections. State 


v. Woodard, 123 N. C. 710, 31 SE 219. 
(4) A statute which allows the use 
of purse and drag seines with smaller 
mesh than that prescribed for gill 
nets, does not deny equal protection 
of the laws. Barker vy. State Fish 
Commn., 88 Wash. 73, 152 P 537, Ann 
Casi917D 810. 

{[c] A landing net used after 
hooking a game fish is not within the 
meaning of a statute prohibiting the 
use of seines, nets, etc. Com. v. 
Misondaoing 8 Pa, Dist. 658, 23 Pa. Co; 


_ [dad] Set line.—(1) A common fish- 
ing line with one hook attached and 
fastened to some object on shore is 
not a set-line within the meaning of 
a statute prohibiting the use of a set 
line. State v. Stevens, 69 Vt. 411, 
38 A 80. (2) Where a person places 
minnows on lateral lines attached at 
intervals to ‘a fixed line extended 
across a lake, he is guilty of a vio- 
lation of Conservation Law §§ 176, 
182, whether or not fish are caught. 
Peo. v. Page, 173 App. Div. 422, 159 
NYS 1008. 

Le] Sot met.—A set net, within 
the meaning of a statute prohibiting 
the use in certain streams of set 
nets extending more than one third 
of the distance across the stream, 
is one fastened at one or both ends 
so that the whole net cannot drift 
with the current and, notwithstand- 
ing this, be in a condition to take 
fish. State v. Blanchard, 96 Or. 79, 
U39 e421 

[f] Fixed engime.—As to what is 
a “fixed engine”’~for catching sal- 
mon within the statutes 24 & 25 Vict. 
e 109, and 28 & 29 Vict. c 121 see 
Gore v. English Fisheries Special 
ComyEs,, lin th On @a bu DOL, (Watts ive 
Lucas, L. R. 6 Q. B. 226; Holford v. 
George, L. R. 3 Q. B. 639; Thomas v. 
Jones; 6. B. & Us. 916, PLT MCL) 91'6! 
122 Reprint 1071; Vance v. Frost, 
58 J. P.. 398; Olding y. Wild, 14 E: 
T. Rep. N. S. 402; Oswald v. Mc- 
Call, 56 Se. L. Rep. 490. 

[g] Low tide, within a statute, 
making it unlawful to construct and 
maintain any pound net in any of 
the waters of the state at a greater 
depth than sixty-five feet at low 
tide, means low tide under normal 
conditions, unaffected by the action 
of the winds. Cherry Point Fish Co. 
v. Nelson, 25 Wash. 558, 66 P 55. 

sé. Ark.—Lynch vy. State, 69 Ark. 
555, 64 SW 950. 


Me.—Sawyer v. Beal, 97 Me. 356, 
54 A, 848. 

Mass.—Atwood v. Caswell, 19 
Pick. 493. 

N. J.—Weller v. Snover, 42 N. J. 
LL. 341. 

Eng.—Hodgson v. Little, 16 C. B. 


N. S. 198, 111 ECL 198, 143 Reprint 
PROM, 

[a] “ishing mill dams” deflned.— 
Oswald v. McCall, 56 Se. L. Rep. 499. 

[b] “Weir” defined.—Oswald v. Mc- 
Call, 56 Se. L. Rep. 490. 

{c] Repairing an old weir has 
been held to be setting a weir with- 
in the meaning of a statute prohibit- 
ing the setting of a weir across a 
certain river. Atwood v. Casweft, 
19 Pick. (Mass.) 493. - 

[ad] Navigable waters.—The pro- 
visions of Magna Charta and the 
other early statutes which prohibit 
fishing weirs apply only to navi- 
gable rivers. Rolle v. Whyte, lL. R. 
3 Q. B. 286; Leconfield v. Lonsdale, 
L. R. 5 GC. P. 657; Robson v. Robins, 
3 Dougl. 307, 26 ECL 205, 99 Reprint 


668. 

v. State, 64 Ark, 2381, 
State v. Hurley, 258 
SW 965; Com. v. Im- 
mel, 33 Pa. Super. 388; Bivens.v. 
State, 133 Tenn. 40, 179 SW 384. 
See Stead v. Tillotson, 64 J. P. 343 
(it is an offense, under Freshwater 
Fisheries Act [1878] § 7, to take 


[26 C.J.] 629 


demeanor for any person to have in his possession 


trout by hand from a_ poisoned 
Stream, although there is no evi- 
dence to connect the person so tak- 
ing them with the poisoning of the 
stream). 

{a] Conflicting statutes. — The 
fact that the offense of using ex- 
plosives and poisons to kill fish is 
defined as a felony under Rey. St. 
(1909) §§ 6538, 6546, does not render 
such sections in conflict with § 6537 
in the same article, defining the use 
of explosives in waters without per- 
mission as a misdemeanor, the of- 
fenses being distinct. State v. Hur- 
ley, 258 Mo. 275, 167 SW 965. 

[b] A statute prohibiting the use 
of dynamite in a stream, except for 
mechanical or mining purposes, is 
wise and just, and should be up- 


held. Peo. v. Pierce, 18 Misc. 83, 41 
NYS 858, 860, 11 N. Y. Cr. 325. See 
also Explosives § 19. 

ss. Ill—Peo. v. Bridges, 142 T11. 


30, 31 NE 115, 16 LRA 684 [rev 39 


TSA Goole , 
Ind.—Lewis v. State, 148 Ind. 346, 
47 NE 675. 


Mich.—In re Yell, 107 Mich. 228, 
65 NW 97; Peo. v. Miller, 88 Mich. 
823, 50 NW 296; Peo. v. Collison, 85 
Mich. 105, 48 NW 292. 

Minn.—State Vie Mrozinski, 59 
Minn. .465, 61 NW 560, 27 LRA 76.° 

Mo.—State v. Blount, 85 Mo. 543. 

N. J.—Weller v. Snover, 42 N. J. 
Tie 34h 

N. Y.—Peo. v. Page, 173 App. Div. 
422, 159 NYS 1008. 

Pa.—Com., v. Kenney, 32 Pa. Super. 
544; In re Gig or Spear Fishing, 16 
Pa. Dist. 5386 (gig or spear); Com. 
v. Fasset, 16 Pa. Dist. 308 (tip-ups); 
Com. v. Nihil, 4 Pa. Dist. 582; Com. 
v. Kenney, 32 Pa. Co. 381 (statute 
not applicable to suckers). 

Tex.—Maxfield v. State, 53 Tex. 
Cre 452-5 TO SiWe 4528 

Vt.—State v. Goodwin, 62 Vt. 191, 
20 A 824, 

Wash.— Halleck  v. 22 
Wash. 393, 60 P 1116. 

Eng.—Maw v. Holloway, [1914] 3 
K. B. 594; Moulton v. Wilby, 2 H. & 
Cy ~25, 159" *Reprint 115. Bridger ive 
Richardson, 2 M. & S. 568, 105 Re- 
print 493. 

[a] Dlustration.—Under the act 
of “Mays*+ 29, 119019) @P. vis) pe 302) a. 
person may be convicted of fishing 
with a device consisting of lines at- 
tached to umbrella bows stuck in 
the ground, with two hooks on each 
line, and a bell fastened to the tip 
of each bow, and in such a case it 
is immaterial that no food fish were 
found in the possession of aefend- 
ant, but only suckers. Com. v. Ken- 
ney, 32 Pa. Super. 544. 

39. Fla.— Bannon vy. Logan, 66 
Fla. 329, 68 S 454, LDRA1916E 522. 

Ill. Peo. vy. Diekmann, 285 Ill. 97, 
120 NE 490. 

Iowa. — Collins v. Bankers’ Acc. 
Ins, Co., 96 Iowa 216, 64 NW 778, 59 
AmSR 367. 

Me.—State v. Skolfield, 63 Me. 266. 

Mass.—Com. VG Prescott, P51 
Mass. 60, 23 NE 729; Com. v. Look, 
108 Mass. 452. 

Mich.—Peo. Vv. Horling, 137 Mich. 
406, 100 NW 691; Peo. v. Conrad, 125 
Mich. 1, 83 NW 1012; In re Yell, 197 
Mich. 228, 65 NW 97; Peo. v. Miller, 
88 Mich. 388, 50 NW. 296. 

Minn.—State v. Mrozinski, 59 
Minn. 465, 61 NW 560, 27 LRA 76. 

L2G ey 
416, 28 NE 364 [aff 14 NYS 334]; 


Davis, 


N. Y.—Peo. v. Tanner, 


Tosh v. Marshall, 33 App. Div. 77, 
538 NYS 419; Peo. v. Fish, 89 Hun 
168, 34 NWS LOLSse Peon ty... Doxtas 
ter, 75 Hun 472; 27 "NYS 481 [aft 
147 Nv -Y{723 (mem, =42, NE (721%, 
Peo. v. Gillette, 11 NYS 461. 


Pa.—Com. v. Bercaw, 30 Pa. Super. 
835 [aff 31 Pa. Co. 399]; In re Fish- 
ine Dams, ete. Fishways, 21 Pa. 
Dist. 405; Com. v. Wetherill, 8 Pa. 


630 [26 C.d.] 


such nets, seines, or other devices, 40 and providing 
for the forfeiture or destruction of such nets or 


other devices when found in use in 
statute.*1 


[§ 49] 4. Prohibiting Obstruction of Fish. Stat- 


utes have been enacted to protect 


migratory fish up and down streams, although’ such 
streams flow over lands entirely subject to private 
ownership, as by prohibiting seines or other ob- 
structions to their passage,** and authorizing cer- 
tain local officers or committees to remove such ob- 


Dist. 658,°.23 .Pa. Co. 59;. Com. v. | 
aie by Paw, Dist. 4658;).18" Pa. Co, 
Tenn.—Peters v. State, 96 Tenn. 


682, 36 SW 399, 83 LRA 114; Maney 
v. State, 6 Lea 218. 

Tex.—Gibson vy. Sterrett, (Civ. A.) 
144 SW 1189; Carroll v. State, 79 Tex. 


Cr. 359, 184 SW 508; Maxfield v. 
State,-53 Tex. Cr. 452, 119 SW 452. 
Vt.—State v. Harvey, 88 Vt. 358, 


92 A 452; State v. Goodwin, 62 Vt. 
191, 20 A 824, 

Wash.—State v. Hals, 90 Wash. 
5405-156 Py395: 

Eng.—Ruther v. Harris, 1 Ex. D. 


97; Paley v. Birch, 8 B. & S. 336; 
Davies v. Evans, 20 Cox C. C. 177; 
Moulton v. Wilby, 2 H. & C. 25, 159 
Reprint 11. 

[a] Taking fish by means of nu- 
single baited hooks and 
set in as many holes cut 
through the ice and tended by one 
person is a clear violation of a 
statute which prohibits fishing in 
certain waters otherwise than by 
“ordinary process of angling with 
single bait hook and line or artificial 
fly.” State v. Skolfield, 63 Me. 266. 

[b] FPishing with a rod and line 
without a license with no intention 
of catching prohibited fish is not an 
offense under a statute prohibiting 
the catchin:y of, certain fish by such 
means without a license. Marshall 
v. Richardson, 16 Cox C. C. 614. 

{c] Fishing with a rod and a 
hand line at the same time is not a 
violation of a_ statute forbidding 
fishing for game fish except with 
rod, hook, and line or with hand 


line. Com, vy. Bercaw, 30 Pa. Super. 
$35. 
40. Lewis v. State, 148 Ind. 346, 


47 NE 675; State v. Lewis, 134 Ind. 
250, 38 NE 1024, 20 LRA 52; Winkle- 
man v. State, 18 Oh. Cir. Ct. N. = 
532; Jones y. Davies, [1898] 1 Q. 


See infra § 64. 


Cal.—Peo. v. Truckee Lum- 
116 Cal. 397, 48 P 374, 58 


71 SE 1004. 


Ida.—Sherwood v. Stephens, 13 
Ida. 399, 90 P 345. 

Tll.—Smith v. Peo., 46 Ill. A. 130; 
Summers v. Peo., 29 Ill.) A. 170. 

Iowa. — Collins v. Bankers’ Acc. 


Ins. Co., 96 Iowa 216, 64 NW 778, 59 
AmSR 367. 


Me.—Bearce v. Fossett, 34 Me. 
575; Hancock County v. Fastern 
River Lock, ‘etc., Co, 20 Me. «2; 
Peables v. ‘Hannaford, 18 Me. 106; 
Baker v. Wentworth, 17 Me. 347; 
Cottrill v. Myrick, 12 Me. 222; 
Stephenson v. Gooch, 7 Me. 152. 

Mass.—Com. v. Perley, 130 Mass. 
469; Hanscomb v. Russell, 15 Gray 


162; Com. v. Essex Co., 13 Gray 239; 
Com. v. Alger, 7 Cush. 533 Cleave- 
land v. Norton, 6 Cush, 380; Water- 
town v. Draper, 4 Pick. 165; Com. v. 
Wentworth, 15 Mass. 188; Com. Vv. 
Ruggles, 10 Mass. 391; Burnham vy. 
Webster, 5 Mass. 266; Stoughton v. 
Baker, 4 Mass. 522, 3 ‘AmD 236. 


Mich.—Hilborn Ve Smith, 148 
Mich. 474, 111 NW 1082; Peo. v. 
Collison, 85 Mich. 105, 48 NW 292. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


WISH 
structions.*? 


violation of the 


[§§ 48-49 


A person who builds a dam on a 
stream annually frequented by fish is generally held 
to be under an implied obligation to keep open 


sufficient sluices and fishways for the passage of 


the passage of 
a sluiceway for 


H.—State v. Roberts, 59 N. H. 
ake. 47 AmD 199. 
N. C.—State v. Sutton, 139 N. C. 


574, 52 SE 1012; Rea v. Hampton, 
101 N. C.. 51, 7 SE 649, 9 AmSR 21; 
Hettrick v. Page, 82 N. C. 65; State 
Vie CLeN ey Diag Nene sate cles 


Pa.—Com. vy. Williams, 20 Pa, 
Dist. 634°" Comvive, Pierce, 1.0 ba. 
Dist. 146. 

Eng.—Irish Soc. v. Harold, [1912] 


A. C. 287; Sutherland v. Ross, 
App. Cas. 736; Holford v. George, L. 
R. 3 Q. B. 639; Hodgson ‘v. Little, 14 
Coy Bu eNe tS. £115,108 BELG tt, 143 
Reprint 1101; Reg. v. Pomfret, 4 
Wkly. Rep. 206. 

[a] What coustitutes an obstruc- 
tion.—(1) There is an obstruction 
to the free passage of fish, within 
the meaning of such a_ statute, 
where nets are so placed.as in fact 
to obstruct the fish because of their 
habit of acting upon meeting an ob- 
struction, although the nets are not 
so placed as absolutely to bar their 
passage. Smith vy. Peo. 46 Ill. A. 
130. (2) The obstructions prohibited 
are such only as impede, obstruct, 
or hinder the passage of fish; and 
whether or not an obstruction exists 
is a question of fact to be decided 


by the jury. Hyde v. Russell, 2 
Cush. (Mass.) 251. 
[b] A trot lime placed across a 


stream is not an unlawful act, un- 
less so placed as to obstruct the 
free passage of fish up and down 
the stream. Collins v. Bankers’ Acc, 
Ins. 'Co., 96 Towa 216, 64 NW 778, 59 
AmSR 3867. 

[c] Merely fishing with a net 
without obstructing the migration 
of fish is not a violation of such 
statute. Com. v. Pierce, 17 Pa. Dist. 
146. P 

43. See infra § 55. 

44, . S.—-Holyoke Water Power 
Co. v. Lyman, 15 Wall, 500, 21 L, ed. 
133; 

Mass.—Vinton v. Welsh, 9 Pick. 
87; Stoughton v. Baker, 4 Mass. 522, 
3 AmD 236. See Com. v. Chapin, 5 
Pick. 199, 16 AmD 386 (holding that 
if the owner of land adjoining a 
large river, not navigable, erects a 
dam whereby the fish are obstructed 
in their passage, he is not liable to 
indictment as for a nuisance at com- 
mon law; but if the dam is con- 
tinued, without opening through it 
at the proper season a passageway 
for the fish, he is subject to the 
penalty provided by statute). 

Mo.—State v. Gilmore, 141 Mo. 
506, 42 SW 817. 

N. H.—State v. Franklin Falls Co., 
49 N. H. 240, 6 AmR 518. 

Ene.— weld v. Hornby, 7 Hast 195, 
103 Reprint 75. 

[a] At common law it was an 
indictable offense to obstruct the 
passage of migratory fish in an un- 
navigable river by the maintenance 
of dams without fishways. State v. 
Franklin Falls Co., 49 N. H. 240, 6 
AmR 513. 

45. Sibley v. State, 107 Tenn. 515, 
64 SW 703. 

46. U. S.—Holyoke Water Power 
Co, v. Lyman, 15 Wall. 500, 21 L. 
eee [aff 104 Mass. 446, 6 AmR 


fish at the proper season;** and although a statute 
requiring the owner of an existing dam to provide 


the passage of fish has been held 


void,*® under most statutes the owner of such a 
dam is guilty of an offense if he fails or refuses, 
after, due notice, to maintain adequate sluices and 
fishways, ae notwithstanding such dam or obstruc- 


Ill.— Parker v. Peo., 111 Ill. 581, 
53 AmR 643. 
Iowa.—State v. Meek, 112 Iowa 


838, 84 NW 38, 84 AmSR 342, 51 LRA 
414; State v. Beardsley, 108 Iowa 
396, 79 NW 138. ; 

Me. —Hancock County v. Eastern 
River “lock; ‘etc. -'Co.,) 46 Meme 0a 
Cottrill v. Myrick, 12 Me. 222. 

Mass.—Swift v. Falmouth, 167 
Mass. 115, 45 NE 184; Howes v. 
Grush, 131 Mass. 207; Inland Fish- 
eries Comrs. v. Holyoke Water 
Power Co., 104 Mass. 446, 6 AmR 
247; Briggs v. Murdock, 13 Pick. 305; 
Vinton v. Welsh, 9 Pick. 87. 

Mo.—State v. Griffin, 89 Mo. 49, 1 
SW 87. 

Nebr.—West Point Water Power, 
ete., Impr. Co. v. State, 49 Nebr. 218, 
66 NW 6. 

N. Y.—In re Delaware River, 131 
App. Div. 403, 115 NYS 745. 

Pa.—Criswell v, Clugh, 3 Watts 
330; In re Pennsylvania Power Co., 
Tf. Pa. .Dist-7 6777431 2 Past Co aiioe 
In re French ‘Creek Dam, 8 Pa. Dist. 
702 [aff 15 Pa. Super. 57]; In re 
Chute, 33 Pa. Co. 81. 

Pe al a Va Whyte Li eRws es 


See State v. Augusta, 88 S. C. 198, 
71 SE 366 (the city of Augusta, in 
maintaining a dam across the Sa- 
vannah river, must on the South 
Carolina side thereof construct a 
fishway according to plans .2pproved 
by the department of fisheries of the 
United States and the attorney-gen- 
eral of this state). 

[a] Interstate waters. — The 
power of a state to require fishways 
in dams across streams extends to 
a navigable stream that flows be- 
yond the bounds of the state, so 
long as intercommunication between 
the states is not thereby affected. 
State v. Meek, 112 Iowa 3838, 84 NW 
3, 84 AmSR 342, 51 LRA 414. 

[b] A dam erected by the com- 
monwealth and sold by it tu private 
parties is exempted from provisions 
of the statute making it criminal to 
maintain a dam across a navigable 
stream without providing a vassage 
for fish, if the dam is maintained in 
the same manner as when sold to 
such parties. In re French Creek 
Dam, 15 Pa. Super. 57. 

[c] Damnum absque injuria.— 
Where a person authorized by stat- 
ute to build a dam across a nonnavi- 
gable stream uses reasonable care 
in the erection and management of 
his dam, so as to work the least in- 
jury to a public fishery in zhe stream 
consistent with a reasonable exer- 
cise of his rights, he is not respon- 
sible for an injury to the fishery, 
and the fish committee has no right to 
remove his dam Howes v. Grush, 
131 Mass. 207: 

[d] Power of town.—A _ statute 
authorizing a town to prescribe 
times, places, and manner of taking 
herring in streams therein, and to 
adopt such. further rules and regu- 
lations as it may deem expedient for 
preservation of such fisheries, gives 
no power to prevent the construc- 
tion of dams, or to remove them. 
Swift v. Falmouth, 167 Mass. 115, 45 
NE 184. 


ae, 


§§ 49-52] 


tion had been maintained for the usual period of 


prescription.4? 


[§ 50] 


or in quantities sufficient, to drive 


the fish in order to justify a conviction.°? It has 
been held that the discharge of such substances into 
a stream which has been transformed into a city 
sewer 1s not a violation of the statute; if there is 
such a violation, it is by the city and not by the 


persons using the sewer.®3 


47. Ill.—Parker v. Peo., 111.Ill, 
$81, 538 AmR 643. 

Jowa.—State v. Beardsley, 108 
Iowa 396, 79 NW 138. 

Me.—Cottrill vy. Myrick, 12 Me. 


222). 

N. H.—State v. Franklin Falls Co., 
49 N. H. 240, 6 AmR 513. 

Eng.—Weld v. Hornby, 7 Fast 
195, 103 Reprint 75. 

But see Woolever vy. 
36 Oh. 146, 38 AmR_ 569 (hold- 
ines thats «the VT actiyiol “Janve sl, 
1871, in so far as it requires the 
owner of a dam, constructed across 
a stream not navigable, and who 
has enjoyed the adverse use of 
such dam for twenty-one years, 
to construct and maintain, at nis 
own expense, a chute or passageway 
over it for fish, is unconstitutional) ; 
In re Fishway Constr., 33 Pa. Co. 79! 
(holding that when a dam was built 
and owned prior to the act of 1901, 
~without a fishway, and subsequently 
an i¢e freshet tears out a large por- 
tion of the dam, the owner cannot 
be compelled, upon rebuilding the 
dam, to construct a fishway therein 
at his own exvense). 

48. Pollution of waters generally 
see Waters [40 Cyc 593 et seq]. 

49. Conn.—Blydenburgh v. Miles, 
39 Conn. 484. 

Mass.—Lyman v. Fisheries, etc., 
Comrs., 211 Mass. 10, 97 NE 66; 
Com. v. Sisson, 189 Mass. 247, 75 NIE 
619, 109 AmSR 630, 1 LRANS 752. 

N. J.—State v. American Forcite 
Powder Mfg. Co., 50 N. J. L. 75, 11 
PAA 

N. Y¥.—Cartwright v. Canandaigua 
‘Gaslight Co., 32 Hun 403. 

Pa.—Com. v. Immel, 33 Pa. Super. 
'388: Com. v. Miller, 25 Pa. Dist. 144, 
Ag. SPas: (Co; 264... 

vVt.—State v. Biases at Vit. 429, 
79 A 852, 34 LRANS : 

i Wie eters v. Kroenert, 13 Wash. 
‘644, 43 P 876. 

W. Va.—State v. Southern Coal, 
‘ete., Co., 71 W. Va. 470, 76 SE 970, 
43 LRANS 401. 

Eng.—Rex v. Vasey, [1905] 2 SS 
B. 748; Moses v. Midland R. Co., 79 
Jer 30. 

[a] Construction of particular 
statutes.—(1) A statute making it 
‘an offense to put into a stream saw- 
-dust or any other matter deleterious 
to the propagation of fish, prohibits 
the introduction of any kind of mat- 
‘ter deleterious to the propagation of 
fish, and is not limited to things 
‘akin in chemical nature to sawdust. 
‘State v. Southern Coal, ete. Co, 71 
W. Va. 470, 76 SE 970, 438 LRANS 
401 (Code [1906] c 62 § 2768). (2) 
Act May 1, 1909, (P. L. p_353) § 16 
does not include the pollution cf 
streams by the discharge of waters 
from ordinary drift mines. Com. V. 
Miller, 25 Pa. Dist. 144, 43 Pa. Co. 
264. 

[b] An-owner of a dyeworks who 
deposits in a stream poisonous sub- 
stanees which destroy the fish there- 


Stewart, 


5. Pollution of Streams.+8 
offense under some statutes to place any deleterious 
substance in a stream or other water to the injury 
of the fish therein,*® notwithstanding it is done with- 
out any evil motive to destroy fish,®° and notwith- 
standing such substances had been discharged into 
the stream for the usual period of prescription.®! 
Under such statutes the pollution must be of a sort, 


FISH 


[§ 51] 6. Exportation of Dead Fish.*4 


(26C.J.] 631 


Some 


statutes forbid the exportation of dead fish beyond 


It 1s" ‘an 


eries,°¢ 


away or destroy 


gated,®® and on 


the borders of the state or the killing or having 
such fish in possession for that purpose. 

[§ 52] 7 Trespass on Private Lands and Fish- 
It is an offense under some statutes to fish 
without the owner’s permission on private inclosed 
lands or waters, on which proper notices forbidding 
fishing have been posted,®*? or to erect a fish weir 
near the shore or flats of another, without his con- 
sent, so as to affect injuriously the shore owner in 
the enjoyment of his right.°* It is also an offense, 
under some statutes, to fish without the proprietors’ 
consent in private ponds or streams entirely within 
their control, and in which fish are lawfully propa- 


which notices to that effect have 


in may be convicted and punished;are of sufficient value to warrant 


for violating such a statute. Com. 
v. Immel, 33 Pa. Super. 388. 

_{c] Sawdust.—(1) A statute pro- 
viding that the fish commissioners 
may prohibit or regulate the dis- 
charge of sawdust, shavings, ete., 
into the stream, materially injuring 
the fish, and order the owner or 
tenant to abstain from further dis- 
charging sawdust into the stream, 
constitutes a vaiid exercise of legis- 
lative power. Com. v. Sisson, ‘189 
Mass. 247, 75 NE 619, 109 AmSR 
630, 1 LRANS 752; State v. Haskell, 
84 Vt. 429, 79 A 852, 34- LRANS £86. 
(2) Such order constitutes a special 


and not a general regulation for the 
protection of such fish. Com v. 
Sisson, supra. (3) The foreman of 
a sawmill on a river, who permits a 
large quantity of sawdust to ac- 
cumulate, which escapes into ‘the 
river, may be found guilty of vio- 
lating a statute, making it unlawful 
to cast sawdust into streams where 
fish resort to spawn. State v. Botch- 
ford, 71 Wash. 114, 127 P 837 (Rem- 
ington & B. Code § 5200). (4) A 
statute providing that no sawdust 
shall be thrown into any waters “in 
quantities destructive of fish in- 
habiting the same,’ prohibits the 
throwing of sawdust into the waters 
of the state in quantities sufficient 
to destroy fish therein, but does not 
prohibit the throwing, of sawdust in 
[quantities sufficient to destroy a 
stream as a spawning ground. Peo. 
v. LaPell, 128 App. Div. 709, 113-NYS 
675. 

[d] Value of fishery.—Under a 
statutory provision that if the com- 
missioners on fish and game deter- 
mine that the fish or fisheries of any 
brook or stream are of sufficient 
value to warrant the prohibition or 
regulation of the discharge therein 
from sawmills, and that the dis- 
charge of sawdust from a particular 
mill injures the fish, they may regu- 
late or prohibit such discharge; the 
words “of sufficient value’ mean of a 
value sufficient to justify the preser- 
vation and multiplication of the fish 
in the stream, in view of all the cir- 
cumstances, including the location of 
the stream, the opportunities afforded 
by it for enjoyment, etc., and do 
not mean that they must be of suffi- 
cient value to justify devoting the 
stream to fish culture, instead of in- 
dustry. Lyman v. Fisheries, etc., 
Comrs., 211 Mass. 10, 97 NE 66 (St. 
[1906] c 356 § 1 as amended by St. 


[1910] c 460). 
33 Pa. Super. 


50. Com. v. Immel, 
388. 

51. Com. v. Sisson, 189 Mass. 247, 
75 NE 619, 109 AmSR 630, 1 LRANS 
75.2. 

[a] Thus, where fish commis- 
sioners order persons to refrain 
from discharging sawdust from 


their mills into a certain river, after 
finding that such discharge is det- 


rimental to the fish therein, which 


protection, as authorized by statute, 
it is immaterial that such persons 
had discharged sawdust into the 
stream for thirty years, and that 
the order is made without notice 
to defendants or an opportunity to 
be heard. Com. vy. Sisson, 189 Mass. 
24%, b> NE) 619, -109) AmSRiv630seet 
LRANS 752. 

52. Peo. v. LaPell, 128 App. Div. 
709, 113 NYS 675; Cartwright) v, 
Canandaigua Gaslight Co., 32 Hun 
(N. Y.) 408; Com. v. Crowther, 42 
Pa. Co. 294; Com. vy. Locher, 42 Pa. 
Co: 290. 

53. Com. v. Locher, 42 Pa. Co. 290. 

54. As interference with inter- 
state commerce see Commerce § 74. 

65. \Fritz.'v., State); 88 Ark?’ 571); 
115 SW 885; Organ v. State, 56 Ark. 
267, 19 SW 840; Peo. v. Suydam, 204 
N. Y. 419, 97 NE 858 [aff 140 App. 
Div. 864, 125 NYS 684]. 

56. Trespassing on private oyster 
beds as an offense see infra § 53. 


57. Conn.—State v. Turner, 60 
Conn. 222,-22 .Ay 542. 
Ga.—Robinson vy. State, 12 Ga. A. 
683, 78 SE 53. 
4 Miss.—Valentine v. State, 35 §S 
70. 
sal ot ea v. Foster, 36 Pa. Super. 
Tex.—Stephens v. State, 81 Tex. 


Cr. 177, 194 SW 400. 

Vt.—Payne v. Sheets, 75 Vt. 335, 
55 A 656. 

[a] Inclosed land.—Land, to be 
inclosed within a statute providing 
that one who willfully enters on in- 
closed lands, or cultivated land not 
inclosed, without the permission of 
the owner or occupant, to fish, trap, 
or shoot thereon, shall forfeit ten 
dollars, must be surrounded by vis- 
ible objects, natural or artificial, and 
an imaginary boundary line is not 
sufficient. Payne v. Gould, 74 Vt. 
208, 62 A421. 

[b] Navigable stream.—One who 
fishes on the land of another with- 
out his consent is guilty of a mis- 
demeanor, where he enters on such 
land without such consent, althourh 
he takes fish from a navigable 
stream on. which the land abuts, un- 
der such a _ statute. Robinson v. 
State, 12 Ga. A. 6838, 78 SE 53. 

58. Dunton v. Parker, 97 Me. 461, 
54 A 1115; Sawyer v. Beal, 9% Me. 
356, 54 A 848. 

{a] The criterion is whether or 
not the weir causes injury to such 
other in the enjoyment of his rights, 
and an action cannot be maintained 
unless it appears that it is so sit- 
uated. as to seriously affect him in 
the enjoyment of his rights as own- 
97 Me. 461, 


er. Dunton v. Parker, 
54 A 1115. 
59. Md.—Sollers v. Sollers, 77 


Md. 148, 26 A 188, 39 AmSR 404, 20 
LRA 94 (artificial ponds). 


Mass.—Com. v. SkKatt, 162 Mass. 
219, 38 NE 499; Com. v. Richardson, 


142 Mass. 71, 7 NE 26; Com. v. Per- 


‘ 


632 [26C.J.] 


been posted,®° notwithstanding 


for sale any fish grown therein.®? 


which it is stocked.*4 


such ponds or 
streams were stocked with fish procured from tle 
state fish and game con.missioners;*! or for one who 
is not the owner of such a fishery, to sell or offer 
It has been held 
that, in order that a pond or other body of water 
may come within the protection of such a statute, 
there must be some improvement for the propaga- 
tion of fish,®* and the stream or pond must be so 
far private property and within the control of the 
proprietor thereof, as to confine therein the fish with 
Under some statutes the 
poster must show the date on which the waters were 


FISH 


[§ 53] 8. 
Other shellfish. 


[§§ £2-53 


maintains such poster for more than a year after 
the waters were last stocked.® 
Offenses as to Oysters, Clams, and 


It is an offense under the various 


statutes to take or destroy oysters, lobsters, or 
other shellfish at certain seasons;°* to deposit sub- 
stances in public waters injurious to shellfish;® or 
to take oysters from a licensed or private bed with- 
out the consent of the ‘licensee or owner;%* to take 
more than a specified-quantity at one time;*® to take 
oysters or other shellfish from certain waters,” by 
means of certain devices such as dredges or drags;"+ 
or to fail to cull in the prescribed manner oysters 


stocked, and the owner is subject to a fine if he | so taken; orto plant or takeoysters withouta license.7? 


ley, 130 Mass: 469; Com. v. Tiffany, 
119 Mass. 300; Com. v. Weatherhead, 
110 Mass. 175; Com. v. Vincent, 108 
Mass. 441. 

N. H.—State v. Welch, 66 N. H. 
178, 28 A 21; Chase v. Baker, 59 N. 
H. 347. 

N. Y.—Hill v. Bishop, 17 NYS 297. 

Pa.—Benscoter v. Long, 157 Pa. 
208, 27 A 674; Reynolds v. Com., 93 
Pa. 458. 

Tenn.—Maney v. State, 6 Lea 218. 

Eng.—Leavett v. Clark, [1915] 3 
K. B. 9; Hudson v. MacRae, 4 B. & 
Sp. 585, LL6S HCL -685, 122) Reprint 
579; Reg. v. Stimpson, 4 B. & S. 
301, 116 ECL 301, 122 Reprint 472; 
Rex Va Sadler, 2 Chit) 519, 18 HCl 
766; Embleton v. Brown, 3 EK. & E. 
234, 107 EC, 234, 121: Reprint 429; 
Blower v. Ellis, 50 J. P. 326; Caygill 
v. Thwaite, 49 J. P. 614; Greenbank 
Vearesanderson, 4:6) adh web ew 40) SEX pa. 
Higgins, 10 Jur. 838; Reg. v. Steer, 6 
Mod. 183, 87 Reprint 939. 

Ont.—Reg. v. Plows, 26 Ont. 339. 

[a] Ome who paddles a boat iu 
which another is fishing in viola- 
tion of such a statute may be con- 
victed as a participant in the offense. 
Com. v. Richardson, 142 Mass. .71, 
7 NE 26. 

[b] ®respassing on private land 
to reach a public fishery is not a 
criminal offense within such_ stat- 
utes. State v. Welch, 66 N. H. 178, 
28 A 21. : 

60. Peo. v. Hall, 8 App. Div. 15, 
40 NYS 1838; Benscoter v. Long, 157 
Pa. 208, 27 A 674; Com. v. Singer, 19 
rE Anme Own Oils . 

[a] Sufficiency of notice. — The 
posted notices required by L. (1892) 
ce 488 §§ 212, 213, 214, of a person 
desiring to devote lands, or lands 
and water to the propagation of fish 
or game, must contain not simply 
a notice warning all persons from 
trespassing upon the land, but must 
also state that the premises will be 
used as a private park for the pur- 
pose of propagating and protecting 
fish, birds, and game, and that tres- 
passing is forbidden. Peo. Y. Hall, 
8 App. Div. 15, 40 NYS 183. 

61. Rockefeller v. Lamora, 85 
App. Div. 254, 83 NYS 289 (this to 
be true where a private park was 
stocked by a third person with fish 
so procured). 

62. State v. Dolan, 11 Ida. 256, 
81 P 640. 

63. Peo. v. Hall, 8 App. Div. 15, 
40 NYS 183; Benscoter v. Long, 157 
Pa, 208) 27) Av 674. 

[a] The mere placing of fish in 
a pond without any improvement for 
their propagation is insufficient to 
place the pond within the protection 
of this act. Benscoter v. Long, 157 
Pa, 208, 27 A 674. 

64. State v. Welch, 66 N. H. 178, 
28 A 21; Reynolds v.; Com., 93 Pa. 
458. 

[a] The statute does not apply 
(1) to a pond of an area of about 
four hundred acres, which is public 
property, and therefore not wholly 
within the control of the riparian 
proprietors. State v. Welch, 66 N. 


H. 178, 28 A 21. (2) The owner of 
a part of a pond, stream, or spring 
cannot make it private within the 
meaning of this statute so as to 
make a person fishing therein, with- 
out permission, liable to the penalty; 
without an actual and visible sep- 
aration of such part from the other 
parts of the pond, stream, or spring, 
so as to confine therein the fish with 
which it is stocked. Benscoter v. 
Long, 157 Pa. 208, 27 A 674; Reyn- 
olds: v., Com.,'93..Pa. 458... But see 
Com. v. Skatt, 162 Mass. 219, 38 NE 
499 (holding that, where fish are 
cultivated in a part of a pond, al- 
though they may swim in other por- 
tions, the statute applies to fishing 
in the part wherein they are cul- 
tivated). 

65. State v. Mack, 92 Vt. 103, 102 
A 58. 

[a] Size and shape of posters.— 
In a _ prosecution for maintaining 
such posters more than one year 
after the waters were stocked by the 
owner, it is no defense that the post- 
ers were not of the size and shape 
required by the statute relating to 
posting land. State v. Mack, 92 Vt. 
103, 102. Av 58: 

66. Gratz v. MeKee, 258 Fed. 335, 
169 CCA 351; State v. Craig, 80 Me. 
85, 18 A. 129 (lobsters); Com. v. Sav- 
age, 155 Mass. 278, 29 NE 468 (lob- 
sters); State v. Ripley, 104 Wash. 
299, 176 P 343; State v. Van Vlack, 
ia Wash. 503, 172 P 563, LRA1918E 

[a] “Pearl fishing’ in Rev. St. 
(1909) § 6551 refers to the capture 
of fresh water mussels. Gratz v. 
McKee, 258 Fed. 335, 169 CCA 351. 

67. Connolly y.,Standard Oil. Co., 
264 Fed. 383. 

{a] Persons committing separate 
violations of a statute prohibiting 
the depositing in public waters of 
substances injurious to shellfish are 
not joint tort-feasors under the rule 
followed in Rhode Island, although 
their violations concur in producing 
injury to. plaintiff's oyster beds. 
Connolly v. Standard Oil Co., 264 
Fed. 383. 

Pollution of streams generally see 
supra § 50. 

68. Averill v. Hull, 37 Conn. 320; 
Houston v. State, 124 Ga. 417, 52 SH 
(arte 

69, 7 Comy Vivi» Bailey... 135, Allen 
(Mass.) 541 (clams for bait); State 
v. Savage, (Or.) 184 P 567. 

70. Mass.—Com. v. Feeney, 221 
Mass. 323, 108 NE 1068. 

N. J.—State v. Nelson, 65 N. J. L. 
500, 47 A 500. 

N. Y.—Smithtown v. Jewell, 180 
App. Div.) 657, 168 NYS 88. 

N. C.—Brooks vy. Tripp, 135 N. C. 
159, 47 SE 401. 

Or.—State v. Savage, 184 P 567. 

Wash.—State v. Van Vlack, 101 
Me 5038, 172 P 568, LRA1918B 

{a] Contaminated waters. — The 
legislature may authorize its fish 
commissions to prohibit the taking 
of shellfish from contaminated 
waters upon request of the state 


board of health; and the latter 
board need only name definitely a 
date from which the _ prohibition 
shall begin, and not limit the period. 
Com. v. Feeney, 221 Mass. 323, 108 
NE ,1068. 

{b] Natural beds; nonresidents.— 
Scallops which travel to and _ fro, 
and have no natural beds, are not 
within a penal ordinance against 
gathering shellfish from their beds 
of natural growth by nonresidents. 
Smithtown v. Jewell, 180 App. Div. 
657, 168 NYS 88.. 

71. U. S.—Smith v. Maryland, 18 
How. 71, 15) Leeds’ 269. 

Md.—Willing v. Bozman, 52 Ma. 
44; State v. Mister, 5 Md. 11. ; 

Miss.—Eaton v. State, 80 / Miss. 
588, 32 S 2. 

N. Y.—Peo. v. Hazen, 121'N. Y. 
313, 24 NE 484 [rev 52 Hun 870, 5 
NYS 337]; Smith v. Levinus, 8 N. 
Y. 472. 

N. C.—State v. Conner, 107 N. C. 
931, 11 SEH 992 (construing Code 
§ 3379). 

Va.—McCandlish v. Com., 76 Va. 
1002; Boggs v. Com., ‘76 Va, 989. 

Eng.—Maldon v. Woolvet, 12 A. & 
BH, 13, 40 ECL 1%, 113 Reprint 714. 

[a] Private property.—A statute 
providing that no person shall catch 
or take any oysters, clams, or shells 
from the waters of South Bay in 
Suffolk county with a dredge or 
drag does not apply to oysters con- 
stituting private property on such 
lots or private beds. Peo. v. Hazen, 
121 N. Y. 313, 24 NE 484 [rev 52 
Hun 370, 5 NYS 337]. 

72. State v. Slover, 128 La. 460, 
54 S 942; Windsor v. State, 103 Md. 
611, 64 A 288, 12 LRANS 869; Dean 
v. State, 98 Md. 80, 56 A 481; State 
Vv. Hand, ideN: Jin i375 °58 An ean 

[a] Censtruction of  statute.— 
Acts (1910) No. 189 § 15, providing 
that oysters taken from the natural 
reefs of the state shall be culled 
upon their natural reefs as taken, 
and that all oysters measuring less 
than three inches from hinge to 
mouth and all dead shells shall be 
immediately replaced and scattered 
broadcast from the natural reef 
from which taken, and that no per- 
son shall have in his possession oft 
the natural reef any natural reef 
oysters not culled according to the 
act, provides two distinct offenses, 
one the taking of oysters from nat- 
ural reefs without culling them as 
taken and immediately replacing and 
scattering on the reef all dead 
oysters and oysters under three 
inches in length, aid the other the 
having in possession off natural reefs 
of any cargo or lots of natural.reef 
oysters not culled as -prescribed. 
Rraee v. Slover, 128 La. 460, 54 S 

42. : 

[b] Determining unmerchantable 
oysters.—It is not necessary to cull 
an entire cargo to determine the per- 
centage of unmerchantable oysters.. 
Dean vy. State, 98 Md. 80, 56 A 481. 

73. Ga.—Fraser v. State, 112 Ga. 
13, 37 SE 114; Jones v. Oemler, 110: 
Ga. 202, 35 SE 375. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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It is also an offense, under some statutes, to 
take, sell, or have in possession certain shellfish 
such as lobsters under a specified size,’* or during 
a certain season,” although taken from private 
beds;"° and such a statute has been held to apply 
to lobsters or other shellfish caught without the 
state and brought into it,’7 but there is authority 
A proviso as to returning lob- 
sters alive to the waters where they were taken 


to the contrary.7§ 


FISH 
[§ 54] 


license.8? 
title one to fish 


does not apply to those caught without the state.7 


La.—State v. Guidry, 142 La. 422, 
76 S 848. 

Md.—Phipps v. State, 22 Md. 380, 
85 AmD 654. 


Mass.—Com. v. Manimon, 136 
Mass. 456. 

N. J.—State v. Lee, 70 N. J. L. 
BOS, sole A. toe: Satis 20% Us Sui6t, 28 
SCt 122552 led. L067" States v: 
woperpesoowNasI: Wi. es2ieh State av. 
Reon Ah) ANGNA fa Eee abine(a: sy Naat B) 


N. Y.—Peo. v. Lowndes, 130 N. Y. 
455, 29 NE 751 [rev 55 Hun 469, 8 
NYS 908]. 

N. C.—State v. Goulding, 131 N. C. 
715, 42 SH 5638. 

Rise otateoy,» Layler.al3s, Re el. 
DAL states v.) Sutton, 2 Ror. 434: 

Tex.—Holt v. Follett, 65 Tex. 550. 


Va.—Morgan v. Com., 26 Gratt. 
(67 Va.) 992. 

Eng.—Smith v. Cooke, 79 J. P. 
245. 

[a] ilustrations.— (1) An _in- 


dictment will lie for stealing oysters 
planted in the public or navigable 
waters of a state if they are planted 
in a place where oysters do not 
grow naturally, and the spot is so 
designated by stakes or otherwise, 
that the oysters can be readily dis- 
tinguished from others in the same 
water. State v. Lee, 70 N. J. L. 368, 
57 A oh42s fatt) 20700. (S.6 7,228 «SCt 
22, b2 4. “edi 1064]. (2) A riparian 
owner, to protect his right to oyster 
beds in front of his land, is not re- 
quired under the act of March 8, 
1879, to fence them or stake them 
off in order to render one guilty of 
larceny who takes oysters from the 
beds within a distance of one hun- 
dred yards from low-water mark 
along the front of such owner’s 
shore. Holt v. Follett, 65 Tex. 550. 

{b] Disturbing oysters.A  per- 
son may be indicted under such a 
statute, if in digging quahogs he dis- 
turbs and destroys oysters, although 
he does not take them from _ the 
water, and has no intention of doing 
so. Com. v. Manimon, 136 Mass. 456. 

[c]. Nonresident.—The words ‘on 
his own account or for his own 
benefit or the benefit of a non-resi- 
dent employer” in a statutory pro- 
vision \that “a person who, not be- 
ing at the time an actual inhabitant 
or resident of this state, plants 
oysters in the waters of this state, 
without the consent of the owner of 
the same, or of the shore, or gathers 
oysters or other shell-fish from their 
beds of natural growth, in any such 
waters on his own account, or for 
his own benefit, or the benefit of a 
non-resident employer, is guilty of 
a misdemeanor,’ are applicable to 
both offenses, the planting as well 
as the gathering of oysters. Peo. 
vy. Lowndes, 130 N. Y. 455, 29 NE 
751 [rev 55 Hun 469, 8 NYS 908]. 

[ad] Gysters in natural bed.—Un- 
der a statute defining the offense of 
knowingly and willfully taking, 
without the owner’s consent, 
oysters, etc., planted by a lessee, a 
taking of oysters growing naturally 
on an oyster reef within the leased 
planting grounds is not unlawful. 
State v. Guidry, 142 La. 422, 76 S 
843. 


74, Me.—State v. Chadwick, 109 
A 372 (lobsters); State v. Chad- 
wick, 118 Me. 233, 107 A 129 (lob- 


sters); State v. Brewer, 102 Me. 293, 


66 A 642; State v. Hanna, 99 Me. 
224, 58 A 1061; Campbell v. Burns, 
94 Me. 127, 46 A 812; State v. Lubee, 
93 Me. 418, 45 A 520; State v. Dun- 
ning, 83 Me. 178, 22 A 109; Thomp- 
son v. Smith, 79 Me. 160, 8 A 687; 


mines Vv. (Bennett, 79 Me. -55, 7 A 
Md.—Windsor y. State, 103 Ma. 
611, 64 A 288, 12 LRANS 869 


(oysters less than two and one-half 
inches from hinge to mouth); Tyler 
Vv. State; 93; Md. 309,48 A 840; 52 
LRA 100- : 
Mass.—Com. v. Hodgkins, 170 
Mass. 197, 49 NE 97; Com. v. Young, 


165 Mass. 396, 48 NE 118; Com. v. 
Savage, 155 Mass. 278, 29 NE 468; 
Com. v. Barber, 143 Mass. 560, 10 
NE_ 330. 


N. Y.—Peo. v. Allen, 20 Misc. 120, 
45 NYS 74 (clams less than one inch 
thick). 

Or.—State v. Savage, 184 P 567 
(cold water crabs). 


Eng.—Thomson y. Burns, 18 Cox 
CG. 9.. 
{a] Time of testing size.—(1) 


The length of a lobster when seized 
in defendant’s possession, and not 
its length when caught, determines 


guilt under Rev. St. c 45 § 35, de-- 


claring a penalty for possessing a 
lobster less than a certain length. 
State v. Chadwick, 118 Me. 238, 107 
A 129, 109 A 372. (2) But under the 
statute prior to 1901 it was unlaw- 
ful to have in one’s possession dead 
lobsters less than nine inches long, 
if the same lobsters were nine inches 
or more long when taken alive. 
Thompson vy. Smith, 79 Me. 160, 8 A 
687. 

{[b] Persons within statute.—(1) 
A statute that no clams less than 
one inch in thickness ‘shall be 
caught or possessed, but, if caught, 
shall be returned to the water from 
which they were taken’ contemplates 
only the catchers of clams, and not 
restaurant keepers. Peo. v. Allen, 
20 Mise. 120, 45 NYS 74. (2) A com- 
mon carrier, having short lobsters 
packed in barrels in its possession 
for the purpose of transporting them 
to market, without knowing or hav- 
ing reasonable cause to believe that 
they are short lobsters, is not liable 
to the penalty ordinarily attaching 
to one having possession of such 
lobsters. State v. Swett, 87 Me. 99, 
32 A 806, 47 AmSR 306, 29 LRA 
714. 

[ce] 
the statute is immaterial. 
Chadwick, (Me.) 109 A 372. 

75. State v. Ripley, 104 Wash. 
299, 176 P 348 (Remington Code 
§ 5150-101, relating to persons hav- 
ing crabs in possession during July, 
August, and September, prohibits 
their sale or possession for sale dur- 
ing such months, although caught 
prior to July, except that those 
caught in June may be lawfully re- 
tained until July 5th thereafter). 

76. Windsor v. State, 103 Md. 611, 
64 A 288, 12 LRANS 869. 

77, State v. Craig, 80 Me. 85, 13 
A 129; Com. v. Young, 165 Mass. 396, 
43 NE 118; Com. v. Savage, 155 
Mass. 278, 29 NE 468. 

7g. Tyler v. State, 93 Md. 309, 48 
A 840, 52 LRA 100; Robertson v. 
TOUNSOMS LUSos indy OQasBiel29, |) 

79. Com. v. Savage, 155 Mass. 
278, 29 NE 468. 


Intent or care not to violate 
State v. 


D. Licenses. 
utes, some of which apply particularly to nonres- 
idents,®° to entitle one to fish in the waters of the 
state, or in certain waters thereof and for certain 
fish, he is required to obtain a license for that pur- 
pose from the proper authorities, and it is made an 
offense for him to do such fishing without such a 
Such a license has been required to en- 


[26C.J.] 633 


Under the various stat- 


by particular methods, such as by 


80. Leong Mow v. Board of 
Comrs. for Protection of Birds, etc., 
185 Fed. 223; Curry v. Moran, 76 Fla. 
373, 79 S 637; Ex p.Gilletti, 70 Fla. 


442, 70 S 446; Rex v. Townsend, 5 
CanCrCas 143, 21 CanLTOccNotes 569 
[app quashed 385 N. S. 401]; Be- 
lisle v. Mowat, 20 Que. K. B. 66 
(Rev. St. c 3 § 2248). 

[a] Construction of statute. — 


Acts (1915) c 6877 requiring an ad- 
ditional license fee of an alien or 
nonresident on boats used in fishing 
in whole or in part by such alien or 
nonresident in addition to the boat 
license is not qualified by the pro- 
vision that payment of a license tax 
shall not be required of persons fish- 
ing with hook and line or with rod 
and reel. Curry v. Moran, 76 Fla. 
373, 79S 637. 

{b] Employee.—A statute requir- 
ing an alien or nonresident to pay a 
license tax applies to aliens or non- 
residents who engage in taking fish 
or oysters on their own account, and 


not to laborers employed to take 
them for their employers. Ex p. Gil- 
letti, 70 Fla. 442, 70 S 446. But see 


infra note 81 [b]. 

[c] Citizen of United States.— 
The legislative agreement between 
the states of Oregon and Washing- 
ton that all regulations for preserv- 
ing and protecting fish in that part 
of Columbia river over which the 
states had concurrent jurisdiction 
should be approved by both states, 
ratified by congress April 8, 1918, 
does not affect the right of one of 
the states to prescribe the qualifica- 
tions of those to whom licenses to 
fish in the river would be granted 
by that state, as that a _ licensee 
must be a citizen of the United 


Syotes: Oline v. Kitzmiller, 268 Fed. 
81. Cal.—Ex p. Parra, 24 Cal. A. 


339, 141 P 393. 


Oh.—State v. Hanlon, 77 Oh. St. 
19) :82)  INEN9662, 91225 AmSR 14722). 13 
LRANS 539. 


Or.—State v. Catholic, 75 Or. 367, 
147 P 372, AnnCasi917B 913. 


R. I.—State v. Kofines, 33 R. I. 
211, 80 A 432, AnnCas1918C 1120 
Qobsters). | 

Va.—Morgan v. Com., 98 Va. 812, 
35 SE 448. 

Wash. — Hastings v. Anacortes 
rena Cosie29) sWashy 224, 169 oP 

[a] Constitutionality.—The impo- 


sition of a license fee for the privi- 
lege of fishing is not repugnant to 
a constitutional provision that the 
people shall have the right to fish 
upon public lands and in the waters 


thereof. Ex p. Parra, 24 Cal. A. 339; 
La Ieee 39/3 
[b] Employee.—The conviction of 


a person for fishing for salmon with- 
out a license is proper, although he 
was employed by one duly licensed 
to fish. State v. Catholic, 75 Or. 367, 
147 P 372, AnnCas1917B 913 (under 
Lord L. § 5298). But see supra note 
SOMEDIS oe 

[c] A license to a corporation, a 
majority of the capital stock of which 
is held by nonresidents of the state, 
is not in violation of the constitu- 
tional provision forbidding the acqui- 
sition of lands in the state by a for- 
eign corporation. Hastings v. Ana- 
cortes Packing Co., 29 Wash. 224, 69 
P 776. 


634 [26C.J.] 


nets, traps, ete.;8? or to fish for profit;8? or to deal 
in fish;8* or to transport fish of certain kinds, such 
as lobsters, beyond the state;®> or to use boats in 
Persons engaged in 
packing or canning salmon, oysters, ete., may be 
required to take out a license and to pay a tax 
based upon the amount packed, canned, or sold,*? 
although they are caught in and shipped from an- 


planting or taking oysters.°¢ 


other state.88 
Fishing location. 


82. Alaska.—Thlinket Packing Co. 
Va. Warns, 5 Alaska ° 47>  Merrs Vv. 
Alaska Pacific Fisheries, 5 Alaska 


325. 
Ark.—State v. Adams, 218 SW 845. 


Me.—McLelian v. McFadden, 114 
Me. 242, 95 A 1025 (to construct 
fish weir). 

Md.—Overton v. Harrington, 126 


Md. 32, 94 A 325 [Acts (1914) ¢ 828]. 

N. Y.—Josh v. Marshall, 33 App. 
Div. 77, 53 NYS 419 (construing L. 
PUSS SAN Ch O74 18:S5 WSO 151) 

Oh.—Jackson v. State, 32 Oh. Cir. 
Cin 718i, 3) Obs Cir st: INoaS. 5381 
{aff 84 Oh. St. 498 mem, 95 NE 1155 
mem]. 

Pa.—In re: Fish Baskets, 19 Pa. 
Dist., 69, 36 Pa. Co. *467 (fish | bas- 
kets); Com. v. Brendle, 23 Pa. Dist. 
587; In re Fish Basket Licenses, 15 
Pa. Dist. 668, 31 Pa. Co. 349. 

R. I.—State v. ‘Kofines, 33 R. I. 
211, 80 A 482, AnnCas1913C 1120. 

Va.—Whitehead vy. Cape Henry 
Syndicate, 105 Va. 463, 54 SE 306; 
Morgan v. Com., 26 Gratt. (67 Va.) 
992 (catching oysters with tongs). 

Wash.—Gerhard v., Worrell, 20 
Wash. 492, 55 P 625 (construing I. 


(1897) p 218 § 7); State v. Craw- 
ford 13 Wash. 633,943. P 892 (lL. 
[PL8939) pe 15). 

Inng.—Maw v. Holloway, [1914] 3 


K. B. 594; Moses v. Raywood, [1911] 
2 K. B. 271, AnnCas1912A’ 311; Moses 
v. Iggo, [1906] 1 K. B. 516;..Stead 
v. Nicholas, [1901] 2 K. B. 163; Lyne 
v. Leonard, L. R. 3 Q. B. 156; Short 
V., Bastard, —46) J. oP. 58060) Hill iv. 
George, 44 J. P. 424 (night lines); 
ovis v. Arthur, 24 L. T. Rep. N. S. 

[a] Fishing for bait does not re- 
quire a license under such statutes. 
Com: viv ‘Brendle,) 23 Pas) Dist: .887 
CACtMMay. 121909) [e. ae pi /3'58))\). 

{b] Fish basket.—(1) Under the 
act.0of7- May. (tytt909 CP ee Eee pr S58), 
a county treasurer cannot legally 
issue a license for a fish basket in 
a stream, if trout are commonly 
fished for and caught in any part of 
the stream, until the board of fish- 
ery commission has first determined 
that the portion of .the stream 
wherein the fish basket is to be set 
or used is not inhabited by trout. 
In re Fish Baskets, 19 Pa. Dist. 69, 
36 Pa. Co. 467. (2) Where a license 
for a fish basket is granted for a 
part of a stream known to contain 
trout, the commission of fisheries 
should return the money paid there- 
for to the county treasurer with a 
request to revoke the license. In re 
Fish Baskets License, 11 Pa. Dist. 
69, 36 Pa. Co. 467. 


[c] License to highest bidder.—- 
Sp. Act (1919) No. 99, providing 
that the county judge of Chicot 


county may issue a license for the 
purpose of catching buffalo, gar, and 
cat fish in the waters of Lake Chicot 
with a seine to the highest bidder, 
is constitutional, as against the 
claim that it is arbitrary to dis- 
crimination. State v. Adams, (Ark.) 
218 SW 845. 

{d] The unlicensed use of a net 
(1) is sufficient for a conviction un- 
der such statutes, whether prohibited 
fish are caught or intended to be 
caught. Short v. Bastard, 46 J. P. 


Under some statutes a license 
is also required in order to establish and maintain a 


FISH 


580. (2) But one using nets with- 
out the required license cannot com- 
plain of interference therewith by 
another. Whitehead v. Cape Henry 
Syndicate, 105 Va. 463, 54 SE 306. 

[e] A set-net license, under the 
Washington statute, is lost by sub- 
stituting for it a location under an 
expired pound-net license, even 
though the owner did not know that 
the latter had expired. Gerhard v. 
Worrell, 20 Wash. 492, 55 P 625. 

83. Ashon v. Board of Comrs. for 
Protection of Birds, ete, 185 Fed. 
221; State v. Hanlon,’ 77 Oh. St. 19, 
82 NE 662, 122 AmSR 472, 13 LRANS 


539. 

84. Me.—State v. Norton, 114 Me. 
424, 96 A 735. 

Md.—Bramble v. State, 88 Md. 6838, 
42, A 222. 

N. C.—State v. Sermons, 169 N. C. 
285, 84 SE 337. 

Eng.—Harnett v. Miles, 48 J. P. 
455. 
Newfound1.—O’Reilly- v. Crane, 9 


Newfounadl. 292 (bait fish); Hann v. 
Sullivan, 7 Newfoundl. 826 (bait 
fish); In re Pincello, 7 Newfoundl. 


472 (bait fish); Reg. v. Delepine, 7 
Newfoundl. 878 (bait fish). 

fa] Agents.—A principal duly li- 
censed to handle lobsters need not 
procure a license for his agents who 
do not violate the act’ in handling 


or having in their possession lob- 
sters without a license. State v. 
Norton, 114 Me. 424, 96 A 735. 

85. State v. Dodge, 117 Me. 269, 
104 A 5 (Rev. St. ce 45 § 30, excepting 
carriers). 

86. Dize v. Lloyd, 36 Fed. 651; 


State v. Loper, 46 N. J. L. 321. 

Enrollment and license of vessels 
generally see Shipping [36 Cyc 16]. 

87. Mangeldorf v. State, 8 Ala. A. 
3025, 62 US) 3733" (States vi ~Parker, 5 
Ala. A. 231, 59 S 741; Applegarth v. 
State, 89 Md. 140, 42 A 941; State v. 
Hume, 52 Or. 1, 95 P 808 (salmon). 

[a] Construction of statutes, — 
(1) Gen. Acts (1911) pp 458, 466 § 9, 
imposing a tax of three cents per 
barrel on all oysters taken from the 
public reefs or private bedding 
grounds for packing or sale, payable 
by the person first marketing them, 
as applicable to an owner of oysters 
taken from private bedding grounds, 
is a valid exercise of the police 
power. State v. Parker, 5 Ala. A. 
231, 59 S 741. (2) As no other provi- 
sion is made to enforce payment of 
the license tax upon oysters canned, 
packed, shipped, or sold, imposed by 
such:statute on those first marketing 
them, the nonpayment of such tax is 
a misdemeanor under. the provision 
of § 41, declaring that any person 
violating any of the provisions of 
such act not otherwise specially pro- 
vided for shall be guilty of a misde- 
meanor. Mangeldorf v. State, 8 Ala. 
A, 302, 62 °S_ 373. 


ss. Applegarth v. State, 89 Md. 
140, 42 A 941. 
89. Guinn v. Roelofs, 71 Wash. 


842, 128 P 653; Johansen v. Mulligan, 
41 Wash. 379, 83 P 417; Gile v. Ba- 
seel, 38 Wash. 212, 80 P 487; Fidalgo 
Island Canning Co. v.. Womer, 29 
Wash. 503, 69 P 1121. And see cases 
infra note 90. 

clerical 


fa] A mere error by 


~ 


Eg 


fishing location at which the licensee, provided he 
establishes his location and appliances in the pre- 
scribed manner,®® may claim the exclusive right of 
fishing with certain appliances, for the period of 
his license;°® and if the statute gives a person the 
right to such a license, it cannot be destroyed by 
municipal regulation.®! A licensee who has properly 
established’ a location may enjoin another licensee 
from infringing on his rights in violation of the 
statute ;°2 but swhere a location is abandoned, the 
same territory may be located by another, regard- 


which no one is or can be misled 
does not affect the sufficiency of the 
location. Muller v. Apex Fish Co., 
57 Wash. 140, 106 P 625. 

90. Williams v. Seufert Bros. Co., 
96 WOr.i 1635 “L88P- P1657 189" SE 636 = 
Gorman v. Andrews, 59 Wash. 394, 
109 P 1033; Fidalgo Island Canning 
Co. v. Womer, 29 Wash. 503, 69 P 
1121 (construing L. [1899] pp 194-— 
197 § 4); Point Roberts Fishing Co. 
v. George, etc., Co., 28 Wash. 200, 
68 P 438; Elwood v. Dickinson, 26 
Wash. 631, 67 P 370 (construing L. 
[1899] p 208 § 9); Legoe v. Chicago 
ee Go,;' 24° “Wash. 2275,. 665 2 
Federal permit. — Whether 
one locating a, fishery in public 
waters has a federal permit is a 
matter wholly between the locator 
and the federal authorities, and the 
want of such permit does not au- 


thorize another person to subse- 
aquently appropriate the - location. 
Muller v. Apex Fish Co., 57 Wash. 


140, 106 P 625. 

{b] Pleading and proof.—In a 
controversy over a fishing site al- 
leged to have been located by both 
parties under the law forbidding any 
one person from operating more than 
three of such sites, an allegation 
that defendant operated more than 
three sites was insufficient to au- 
thorize the admission of evidence to 
show that any particular site was 
being unlawfully operated, an allega- 
tion of the particular’ location 
claimed to be unlawful being neces- 
sary to raise such issue. Hastings 
v. Anacortes Packing Co., 
224, 69 P 776; 

91. Archibald v. Rex, 56 Can. S. C. 
48, 39 DomLR 166 [dism app 51 N. S. 
549, 35 DomLR 560] (the right of a 
riparian owner or occupant under 
N. S. St. [1912] c 18 as amended in 
1916, to receive a license from the 
municipal authorities for an exclu- 
sive fishing right, upon tendering the 
statutory license fee, is absolute, and 
cannot be destroyed by municipal 
regulation; the issue of the license 
may be compelled by mandamus). 

92. Fidalgo Island Canning Co. v. 
Womer, 29 Wash. 503, 69 P 1121 
(constructing net too near another’s 
appliances); Walker v. Stone, . 17 
Wash. 578, 50 P 488. 

{a] In a suit to enjoin the con- 
struction of a trap upon a fishing 
location claimed to have been aban- 
doned by the owner, plaintiff cannot 
show that another than defendant 
was the real owner of the location. 


Womer v. O’Brien, 37 Wash. 9, 79 
P 474. 
{[b] Restraining order. — Where 


plaintiff bought a fish trap location 
from defendant’s receiver knowing 
that such trap was within the lateral 
limits prescribed by law for the 
operation of traps, and defendant 
drove its.trap for the next season 
from sixty to two hundred feet still 
nearer plaintiff's location, plaintiff, 
while not entitled to an injunction 
restraining the operation of defend- 
ant’s trap, was entitled to an order 
restraining the operation of defend- 
ant’s trap any nearer plaintiff’s loca- 
tion than it was when. plaintiff 
bought. Fall, ete., Fish Co. v. Point 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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29 Wash. _ 


8§ 54-55] 


. 


less of its prior use,** and a location will be regarded 
as abandoned if the licensee does not take the steps 
prescribed by statute for the continuation thereof. 
If a location is invalid because of a prior location, 
it will not ripen into a valid location at the expira- 
tion of the prior license, nor by its abandonment.®® 

The nature and extent of a fishing license depends 
upon the terms of the particular statute under which 
it is granted, as well as upon the terms of the 


license itself.°® 


Fee. The license fee must be a reasonable one;°7 
but a charge or fee for such license cannot be 
exacted where it is not provided for in the statute.®8 
Under some statutes the issuance 
of a fishing license may be refused where the ap- 
plication therefor is not made in accordance with 
the statute,®® as where it does not state that the 
applicant is a resident of the state, or does not 
disclose which of the several licenses authorized by 


Application. 


Roberts Fishing, etc., Co., 24 Wash. 
630)164  P 792. 
[ce] of 


see 


invasion 
fishery generally 


Injunction for 
rights of 
supra § 40. 

93. Williams v. Seufert Bros, Co., 
JOROrntL 63.0.5 5, © 165,189; P6365 
White Crest Canning Co. yv.’ Sims, 30 
Wash. 374, 70 P 1003. 

94. Williams v. Seufert Bros. Co., 


VG Or AS, -1880 P1165) 4189. P| 636; 
Legoe v. Chicago Fishing Co., 24 
Wash. 175, 64 P 141. 


[a] Failure to construct appli- 
ances.—(1) The failure of a locator 
to construct his appliance during the 
fishing season covered by his license 
constitutes an abandonment. Womer 
V., ©’ Brien,. 37,- Wash. .9,.%9, ® 474; 
Legoe v. Chicago Fishing Co., 24 
Wash. 175, 64 P 141. (2) But a fish- 
ery location cannot be held to have 
been abandoned at any time prior 
to the expiration of the season 
merely because of the locator’s fail- 
ure to construct his appliances up 
to the time when the abandonment 
is claimed. Womer vy. O’Brien, supra. 
(3) This does not disqualify him 
from relocating the same site a fol- 
lowing season. Legoe vy. Chicago 
Fishing Co., |\24 Wash. 175, 64 P 
141; De Mers v. Sandy Spit Fish Co., 
24 Wash. 582, 64 P 799. : 

[b] Application for renewal,—A 
statutory requirement that one hold- 
ing a license to fish with a fixed 
appliance shall at some date as early 
as April ist of any year make ap- 
plication for renewal in order to 
retain the location is a reasonable 
one. Williams v. Seufert Bros. Co., 
96 Or. 163, 188 P 165, 189 P 636. 

95. Womer vy. O’Brien, 37 Wash. 
9, 79 P 474; White Crest Canning Co. 
v. Sims, 30 Wash. 374, 70 P 1003. 

96. Alaska.—Columbia Salmon Co. 
v. Berg, 5 Alaska 538. 

Or.—Monroe v. Withycombe, 84 Or. 
328,165 R227. 

Wash.—Walker yv. Stone, 17 Wash. 
578, 50 P 488. 

Eng.—Newfoundland Steam Whal- 
ince Co., ee Ltairauvc 
[1904] A. C. 399 [aff 8 Newfoundl. 
608]; Combridge v. Harrison, 59 J. eh 
198. 

N. B—Guptill v. Ingersoll, 2 N. B. 
Eq. 252, 21 CanLTOccNotes 414. 

[a] The possession of a terri- 
torial license to fish in Alaska con- 
fers no property right in the fish 
site claimed; it merely authorizes the 
holder to carry on the business of 
catching or dealing in fish in Alaska. 
Columbia Salmon Co. vy. Berg, 5 
Alaska 5388. ‘ 

{b] ‘Roving license.—(1) A license 
to fish granted under L. (1893) p 15, 
constitutes a roving license to fish 
anywhere in the specified waters, 
with the limitation that the licensee 
shall keep a certain distance from 
other appliances, Walker v. Stone, 


Newfoundland, ; 


FISH 


assionee.® 


[§ 55] 


duties.® 


17 Wash. 578, 50 P 488; Morris v. 
Graham, 16 Wash. 343, 47 P 752, 58 
AmSR 338; State v. Crawford, 14 
Wash. 3738, 44 P 876. (2) An ap- 
plicant under such statute is entitled 
to a license for one year from the 
date of his application. State v. 
Crawford, 14 Wash, 373, 44 P 876. 
[c] A license to fish with “a rod 
and line” (1) is not a general license, 
enabling the holder to fish with more 


than one rod and line at the same 
time. Combridge v. Harrison, 59 
J. P. 198. (2) Nor does it include 
a night line. Williams v. Long, 57 
Cla dlezy aie 

S70) Dxps Parra, 24) Cal, A. 339; 
141. P3893. 
neces In re Pincello, 7 Newfoundl, 

99. Rockwell v. Titcomb, 87 Vt. 
1125788 A 526; 

1. Rockwell v. Titcomb, 87 Vt. 
112, 88 A 526. 

2. Rockwell v. Titcomb, 87 Vt. 
T1277 <88yAr 2526" f 

Rockwell Titcomb, 87 Vt. 

112, 88 A 526. 

4 Gerhard v. Worrell,‘ 20 Wash. 
492, 55 P)625. 

5. Gerhard y. Worrell, 20 Wash. 
492, 55 P 625. 

6. Fla.—Ex p. Powell, 70 Fla. 
363, 70 S 392. 

Mass.—Robinson v. Wareham, 2 


Gray 315; Briggs 'v. Murdock, 13 
Pick. 305. 

Mich.— Portman vy. State Fish 
Comrs., 50 Mich. 258, 15 NW 106. 

N. Y.—Smith v. Levinus, 8 N. Y. 
472. 

N. C.—White v. Auditor, 126 N. C. 
570, 36 SE 132. 

Or.—Portland Fish Co. v. Benson, 
56 Or. 147, 108 P 122. 

Pa.—In re McCall’s Ferry Dam, 39 
Pawo. 520: 

R. I.—State v. Nelson, 31 R. I. 264, 
VUCAALTO. 

vt.AHazen v. Perkins, 92 Vt. 414, 
105 A 249; State v. Hldredge, 71 
vt. 374, 45 A 753. 

Va.—Thomas v. Rowe, 22 SE 157 
(powers of oyster inspectors to col- 
lect back rents, etc.). 

Wash.—State v. Heuston, 56 Wash. 
268, 105 P 474 (state oyster _com- 
mission); Halleck v. Davis, 22 Wash. 
393, moUm ie aadidiGs 

W. Va.—State v. Board of Control, 
100 SH 215. 

Eng.—Clayton v. Peirse, [1904] 1 


1K. B. 424; Reg. v. North Riding of 


Yorkshire, [1899] 1 Q. B. 201; Reg. 
v. Plymouth, [1896] 1 Q. B. 158. 

Can.—Venning v. Steadman, 9 Can. 
SiaC.5206: 

[a] Board of supervisors.—The 
legislature acts within its constitu- 
tional authority to confer powers of 
local legislation and administration 
upon boards of supervisors when it 
grants authority to such boards to 
provide for the protection of fish 


[26 C.J.] 635 


statute, he desires,? or does not show the situation 
of the proposed fishing grounds.’ ‘ 

Assignment of license. 

is a misdemeanor to assign a fishing license without 

notice to the fish commissioner,‘ and a transfer with- 

out giving such notice confers no right on the 


Under some statutes it 


E. Fish Wardens and Other Officers. 
Most fish laws provide for the appointment of spe- 
cial commissioners, committees, wardens, or other 
officers, and confer powers and duties upon them in 
regard to protecting and regulating the fisheries 
under their jurisdiction,® and also provide for their 
compensation,’ and removal;® and under some stat- 
utes a penalty is imposed upon any person who op- 
poses such officers or boards in the discharge of their 
Such committees or officers are usually 
empowered to see that proper sluices and passage- 
ways for fish are maintained;° remove obstructions 


within the waters of their respective 


Sountien, Smith v. Levinus, 8 N. Y. 
[b] Construction of statute—A 


statute providing that the board of 
fish commissioners may stock the 
various streams of the state with 
salmon and other fish, and, for pur- 
pose of protecting them, may close 
the streams for an indefinite period, 
to be determined by them, must be 
construed in reference to the habits 


of the fish, relative to which the 
board’ acts; :) Portland: ‘Mish, Cony. 
Benson, 56 Or. 147, 108 P 122 (Bel- 


linger & C. Comp. § 4106). 

[c] Where the statute is silent as 
to the manner of filling the office 
after initial appointment, the office 
should be filled in the same manner 
as the initial filling. State v. Board 
of Control, (W. Va.) 100 SE 215. 

7. Ala.—Mobile Fish, ete, Co. v. 
Craft, 197 Ala. 147,.72 S 399. 

Mich.—Moore v. Wayne County, 90 
Mich. 269, 51 NW 279. 

N. C.—White v. Auditor, 126 N. C. 
570, 36 SE 1382. 

Pa.—In re Special Fish Wardens, 
39: Pa. Co. 625. 

Eng.—Reg. v. Plymouth, [1896] 1 
Qe Biel 58s 

[a] Fees as costs.—A _ salaried 
fish warden is not entitled to charge 
or recover his fees as costs either 
for his own use or for the use of the 
commonwealth; nor can a per diem 
compensated warden do so; but in a 
case prosecuted by a special fish 
warden not paid a per diem allow- 


ance, such warden can charge all 
legal fees as costs. In re Special 
Fish Wardens, 39 Pa. Co. 625. 


8 Welch v. Le La@ails 
119 P 1080. 

[a] Wrongful removal.—Under a 
statute authorizing the removal of a 
county fish warden for cause, an or- 
der attempting to remove one as such 
officer without charges, notice 
thereof, and opportunity to be heard 
is void, entitling him to the compen- 
sation fixed for the office. Welch v. 
Ware, 161 Cal. 641, 119 P 1080 (Pol. 
Code § 4149b). 

b] In Michigan the superinten- 
dent of fisheries is removable at the 
pleasure of the board of fish com- 
missioners. Portman vy. State Fish 
Comrs., 50 Mich. 258, 15 NW 106. 

9. Fossett v. Bearce, 27 Me. 117. 

10. Fossett v. Bearce, 27 Me. 117: 
Hancock County v. Eastern River 
Lock, ete., Co., 20 Me. 72; Stoughton 
v. Baker, 4 Mass. 522, 3 AmD 236; 
Garnett v. Backhouse, L. R. 3 Q. B. 
30. ‘ 

[a] Order to open passage.—The 
omission in an order to an owner of 
a dam to open a passage through 
such dam to specify the width or the 
time during which it is to remain 
open does not excuse the owner from 
liability for the venalty, since the 


Ware, 641, 
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to the passage of fish at certain seasons;!! grant 
licenses or privileges; collect license taxes;!* seize 
nets, traps, or other appliances being used unlaw- 
fully’* and arrest the offender;!° regulate the 
wholesale and retail prices of fish;!® take fish from 
public waters for the purpose of propagating or 
restocking other waters ;1" institute actions or prose- 
eutions for penalties for violations of the fishing 
laws;18 hear and determine contests as to fishing 
rights within their jurisdiction;!® and settle of- 
fenses against the fish laws without suit or prosecu- 
It has been held that such an officer or 
board has no right to interfere with an exclusive 
Under some statutes a person 
acting as guide of inland fisheries is liable to a 
penalty unless he is registered and certified by the 


tion.?° 


right of fishery.?? 


commissioners of such fisheries.?2 
Exercise of powers. 


word “passage” ex vi termini means , 588. 


an opening of sufficient width to 
permit the free passage of fish, and 
the time during which the passage 
should remain open could be subse- 
quently fixed by the committee. 
Bae v. Murdock, 13 Pick. (Mass.) 


[b] Expenses. — The legislature 
may appoint a committee to make 
alterations in a Ssluiceway for the 
passage of fish, and order a part of 
the expenses of the alterations to be 
paid by the owner of the dam; but 
such owner cannot be held to pay a 
portion of the expense of such com- 
mittee. Stoughton v. Baker, 4 Mass. 
522, 3 AmD 236: : ; 

11. Peables v. Hannaford, 18 Me. 
106; Robinson v. Wareham, 2 Gray 
(Mass.) 315; Hyde v. Russell, 2 
Cush. (Mass.) 251. 

{a] ime for removal.—A statute 
authorizing a fish committee to enter 
upon lands of others and remove ob- 
structions for the passage of fish up 
and: down the stream at certain 
periods of the year does not author- 
ize them to enter and remove ob- 
structions prior to that period. 
Peables v. Hannaford, 18 Me. 106. 

12. Mass.—Robinson v. Wareham, 
2 Gray 315. 

Philippine-—Magno v. 
6 Philippine 71. 

R. I.—Hopkins v. Shell Fisheries 
@omrs, 25 Rak STO bt ASsiZt 

Robertson, 6 Can. 
fSbakG; 


B. C-Capital City Canning, etce., 
Co. v. Anglo-British Columbia Pack- 
ine Co;, 11 Bi ’C. 333, 2 WestLR 59: 


Bugayong, 


13. Ex p. Powell, 70 Fla. 363, 70 
S392. 
[al Constitutionality.—A statute 


requiring that the shellfish commis- 
sioner shall collect all license taxes 
under the act is not violative of a 
constitutional provision prescribing 
the duties of county tax collectors. 
Ex p. Powell, 70 Fla. 363, 70 S 392. 


14. See infra § 64. 
15. Kane v. State, 70 Md. 546, 17 
A 557; Com. v. Jayne, 15 Pa. Dist. 


749, 32 Pa. Co. 126; State v. Hough- 
ton, 65 Vt. 328, 26 A 112; Sheets v. 
Atherton, 62 Vt. 229, 19 A 926. 


16. Paladini v. San Francisco 
Super, Cty 178 Caly S69nelio te soos. 
{a] Investigation as to price.— 


(1) An order by the superior court 
to fish dealers to produce their books 
before the state market director un- 
der St. (1917) p 1678 § 26, empower- 
ing him to fix the price of fish and 
_to investigate all matters relating to 
the act, does not require any pro- 
ceeding for the revocation of the 
dealer’s license in order to give him 
jurisdiction. Paladini v. San Fran- 
cisco Super. Ct., 178 Cal. 369, 173 P 


Such officers or committee 
must act strictly within the power conferred upon 
them,?? and although they may make reasonable 
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regulations,** as 


[§ 56] 


by such laws 3+ 
tional provisions 


(2) But an order by the su- 
perior court to a fish dealer to pro- 
duce before the state market director 
“the sales records and ledger ac- 
counts with your customers” for a 
certain period is too broad and be- 
yond his jurisdiction and that of the 
superior court, it not being confined 
to records relating to the fish busi- 
ness. Paladini v. San Francisco 
Super. Ct., supra. 

17. State v. Sears, 115 Iowa 28, 
87 NW 735; State v. McDonald, 109 
Wis. 506, 85 NW 502. 

[a] “Other waters” as used in 
such a statute means other public 
waters, and a warden has no au- 
thority to take or to empower others 
to take fish from public waters for 
private ponds. State v. Sears, 115 
Iowa 28, 87 NW 735. 

18. Osborn v. 
Judge, 114 Mich. 


Charlevoix Cir. 

655, 72 NW 982; 
Roberts v. Hatch, 40 ._Hun (N. Y.) 
58; State v. Houghton, 65 Vt. 328, 
26 A 112; Reg. v. Cubitt, 22 Q. B. D. 
622. , , 

19. Reg. v. Irish Fisheries In- 
spectors, Ir. R. 10 C, L. 213; O’Brien 
v. Miller, 29 N. B. 114. See Garnett 
vy. Backhouse, L. R. 3 Q. B. 699 (as 
to appeal and costs from a decision 
of fish commissioners). 

[a] A fishery officer is ex Officio 
a justice of the peace under some 


statutes. O’Brien v. Miller, 29 N. B. 
114, 
[b] Conclusiveness of determina- 


tion.—Determination of a fish and 
game commission as to the priority 
of fishing rights will not be dis- 
turbed where the facts and circum- 
stances warrant the determination 
made. Williams v, Seufert Gros. Co., 
GG wOrs Lose © 18S Pah sel Somes: 


636. 
State v. Hanna, 99 Me. 224, 
58 A 1061. 

[a] Thus under Rev. St. c 41 
§§ 17, 61, fixing a penalty for having 
in possession short lobsters, and au- 
thorizing the commissioner of sea 


ard shore fisheries to settle such |: 


offenses, it is not unlawful for the 
commissioner to advise, persuade, or 
urge an offender to settle; and he 
may even go to the extent of point- 
ing out that the alternative will be 
a criminal prosecution; but his war- 
den has no authority to “settle’ with 
an offender. State v. Hanna, 99 Me. 
224, 58 A 1061. 

21. Venning vy. Steadman, 9 Can. 
S. Cc. 206; Reg. v. Robertson, 6 Can, 
SiC. 02s 

22. State v. Snowman, 94 Me. 99, 
46 A 815, 80 AmSR 380, 50 LRA 544, 

23. Jackson v. State, 32 Oh. Cir. 
Cty 181513 OhMCiraCty NMSsbslaiate 
84 Oh. St. 498 mem, 
mem]; Monroe v. Withycombe, 84 Or, 


95 NE 1155 | 


[§§ 55-56 


their power is subordinate to that 


of the legislature, any ordinance or regulations 
passed by them which conflict with a legislative 
enactment are void.?° 
mittee under such a statute must be exercised by 
a majority of them.’® 
corruption the acts and decisions of such officers or 
boards, in regard to matters within their powers, 
cannot be reviewed in a collateral proceeding,?* and 
even’on a direct appeal, such act or decision will not 
be disturbed where the facts and circumstances war- 
rant 1t;?8 but where injury results to an individual 
from negligent or unnecessary and unreasonable 
action on their part, he has a remedy by an action 
at law therefor.?° 

F, Penalties °°—1. 
penalties which may be recovered or imposed for 
violations of the fish laws are generally prescribed 


The powers given to a com- 


In the absence of fraud or 


In General. The 


which must not violate constitu- 
against excessive fines and punish- 


ae ag P 227; Pidler v: Berry, 53 
J. Ppa 

{a] The master fish warden of 
the state, holding a position created 
and exercising an* authority defined 
by the legislature, cannot do what 
the legislature cannot empower him 
to do. Monroe v. Withycombe, 84 
Ors .328,- 165- P22, 

24 Sterrett v. Gibson, (Tex. Civ. 
A.) 168 SW 16; Clayton v. Peirse, 
[1904] 1 K. B. 424; Onions v. Clarke, 


Sf eS. Pi 1T; Friend: va Brenout,. 79 
lag a oe AS 
[a] Sufficiency of order.—It is no 


objection to an ‘order of the fish 
commissioner closing a certain water 
against fishing with seines and nets~ 
that it does not name the time for 


which it is to be closed. Sterrett v. 
Gibson, (Tex. Civ. A.) 168 SW 16. 
25 Ex’ "ps “Cenemino,y sie "Ca lene 


238, 160 P 167; Peo. v. Fish, 89 Hun 
163, 34 NYS 1013. 
Bs . Stephenson v. Gooch, 7 Me. 

[a] One fish warden cannot act 
unless it is shown that no others 
were appointed, or that, being ap- 
pointed, they refused to act. Han- 
cock County v. Eastern River Lock, 
etc., Co., 20 Me: 72. 

2&7. Fossett v. Bearce, 27 Me. 117; 
Briggs v. Murdock, 13 Pick. (Mass.) 
305; Halleck v. Davis, 22 Wash. 393, 
COPPELL. 

[a] The location or sufficiency of 
sluices or passageways is within the 
discretion of such committee or offi- 
cers, and in the absence of fraud 
or corruption the determination 
thereof cannot be collaterally ques- 


tioned. Fossett v. Bearce, 27 Me. 
117: ~Brises ov. Murdock, | 23") Picks 
(Mass.) 305. 

28. Williams v. Seufert Bros. Co., 


96 Or. 168, 188 P65 ,189" P 636: 

29. <Argyropolus v. Barnes, 28 
Cal. A, 254, 151 P 1156; Stoughton v. 
Baker, 4 Mass. 522, 3 AmD 236; 
Rockwell vy. Titcomb, 87 Vt. 112, 88 
A 526. 

[a] Loss of opportunity to earn 
his livelihcod through the destruc- 
tion of implements used by plaintiff 
therefor is a proper element of dam- 
age in an action against fish war- 
dens for their negligence, leading to 
the destruction of such implements. 
Argyropolus vy. Barnes, 28 Cal. A. 


254, 151 P 1156. 


Liability from wrongful search or 
seizure see infra § 64. 

30. Penalties generally see Fines, 
Forfeitures and Penalties 25 C. J. 

31. Cal.—Peo. v. Haagen, 139 Cal. 
115, 72 P 836. ; 

La.—State v. Jones, 127 La. 768, 
53 S 985. 

Me.—Donnell v. Joy, 85 Me. 118, 
26 A 1017 (fifty dollars for erecting ~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


+ 


§§ 56-59] 


ment.** These statutes usually provide for a 
specified fine or imprisonment or both;%3 or for 
the seizure and sale of vessels or appliances used 
in violation of such laws.** Before a penalty can 
be recovered there must be a strict compliance with 
all the duties enjoined upon those claiming it.2 

-[§ 57] .2. Who May Recover or Enforce.** The 
person entitled to recover a penalty for a violation 
of the fish laws is determined from the language and 
intent of such laws.37 Under some statutes an 
action or prosecution to recover the penalty may 
be brought by a common informer in his own name,?8 
or by the district attorney at the instance of the 
fish and game warden or other officer or commit- 
tee,°° and under other statutes.it can be instituted 
only by such officer or committee.*° In the absence 
of ‘statutory authority in a local body or officer, a 
violation which is merely a matter between the 
state and the guilty parties can be prosecuted by 
the state alone;*! and not by a private individual.#? 
A complaint, in a prosecution by a grand juror, 
for trespassing on another’s land for the purpose 
of fishing, need not be brought at the request of 
the owner of the land;#? nor does it affect the case 
that the person described in the complaint as the 
owner of the land had leased the right of fishing 


a weir. below low-water mark in|relating to inland 


front of another’s shore or flats). 
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to another.4 But under some statutes an action 
of debt for a penalty for catching fish in another’s 
pond can be maintained only by the owner or les- 
see of the land under or around the pond.*® 

[§ 58] 3. Defenses. It is no defense to an 
action to recover a penalty under the fish laws that 
searches and seizures of forfeited property under 
such laws were not made in the manner prescribed 
thereby,*? or that there has been a criminal prose- 
cution for the same offense,‘ especially where such 
prosecution was a nullity, and not a real prosecu- 
tion.49 But one penalty, however, may be recov- 
ered for the same offense,®°° and where several join 
in committing it, a recovery and satisfaction against 
one of the offenders is a bar to an action brought 
against the other;>! but if they were acting several- 
ly, each on his own account, they would be severally 
hable for the penalty, and a recovery from one 
would not bar a judgment against the other.52 The 
fact that defendant had caught no fish-is a defense 
to an action for a penalty for failure to report fish 
caught under a license to fish.®? 

[§ 59] 4. Remedies for Enforcement.®4 The 
proper remedy for recovering penalties under the 


paid to the person making the com- 


various fish laws is a qui tam action at the instance 
of an informer,®> an action of debt,5® or a sum- 


42. Hastings y. Anacortes Pack- 
ing Co., 29 Wash. 224, 69 P 776: 


fisheries shall be 
43. 


Mass.—Keene vy. Gifford, 158 Mass. 
120, 32 NE 946 (treble damages for 
taking: another’s oysters). 

N. Y.—Peo. v. Erie County, 174 
App. Div. 281, 160 NYS 427 {aff 222 
N. Y. 537 mem, 118 NE 1074 mem]. 

Pa.—Com. v. Rote, 36 Pa. Co. 399. 


And see cases passim. notes to 
§§ 44-53. 2 
82. Campbell v. Burns, 94 Me. 


127, 46 A 812. : 
{a] Penalty held not excessive; 
(1) Five dollars for each short lob- 


ster taken or sold. Campbell v. 
Burns, 94 Me. 127, 46 A 812; State 
v. Lubee, 93 Me. 418, 45 A 520. (2) 
One dollar for each lobster de- 
stroyed. State v. Craig, 80 Me. 85, 
Wo eAS L292 


33. The Tokai Maru, 190 Fed. 450, 
111 CCA 282 [certiorari den 225 U.S. 
703, 32 SCt 836, 56 L. ed. 1265]; Peo. 
Ve Haagen, 139 Cali ilo..12) 2) 336; 
Peo. v. Tom Nop, 124 Cal. 150, 56 
P 786 (Pen. Code § 636); Rollins v. 
Breed, 54 Hun 485, 8 NYS 48. 

34. See infra § 64. 

35. Hancock County v. Eastern 
River Lock, etc., Co., 16 Me. 303. 

[a] Illustration.—Under a stat- 
ute imposing a penalty for neglect- 
ing to make and keep open a suffi- 
cient and convenient passageway 
through a dam after,due notice to 
do so, a notice to make it “immedi- 
ately’ is not sufficient to support an 


action for the penalty. Hancock 

County v. Eastern River Lock, etc., 

Co., 16 Me. 303. : 
36. Forfeit- 


See generally Fines, 
ures and Penalties 25 C. J. 

37. See statutory provisions; and 
State v. Hanna, 99 Me. 224, 58 A 
1061; Dunton v. Parker, 97 Me. 461, 
54 A 1115; Bradford v. De Luca, 
OOmNoa Jans. 2)434,. 103 Als 692;;" Par= 
menter v. Caswell, 53 Vt. 6 (by 
owner of land). 

{a] Im Maine under Rev. St. c 41 
§§ 17, 61, the commissioner of sea 
and shore fisheries may authorize 
one of his wardens to demand pay- 
ment of a penalty incurred. State 
vy. Hanna, 99 Me. 224, 58 A 1061. 

38. Conn.—State v. Decker, 
Conn. 241. 

Mass.—Nye v. famphere, 2 Gray 
295. But see Smith v. Look, 108 
Mass. 139 (holding that the provi- 
sion of St. [1869] c 384 § 33, that 


46 


one half of the penalty recovered | 


in any case arising under the laws 


plaint therein does not authorize him 
to bring an action for the penalty in 
his own name). 

N. J.—Hoffman v. Peters, 51 N. J. 
L. 244, 17 A 113. 

N. Y.—Rollins y. Breed, 54 Hun 
485, 8 NYS 48. 

Vt.—Drew v. Hilliker, 56 Vt. 641. 

Newfoundl.—McCowen y. Bowring, 
7 Newfoundl. 872. 

[a] A fish warden may as a com- 
mon informer prosecute for a viola- 
tion of the laws, although the chosen 
freeholders of his county may not 
have determined to employ him to 
do so. Hoffman vy. Peters, 51 N. J. 
L. 244, 17 A 113. 

[b] Prosecution by a water bailiff 
without express authority of the 
board of conservators by whom he is 
employed see Anderson v. Hamlin, 25 
QetBS Dis 22i: Pollock v., Moses, 1% 
Cox ConC@ ion. : 

[c] Where informer refuses to 
proceed.—In Canada in a prosecution 
to recover a penalty under act 55 
Vict. c 2 § 2, regulating the prose- 
cution of the seal fishery, if an 
informer refuses to proceed with his 
charge or information and the sum- 
mons is regularly withdrawn and 
dismissed at any time before the ex- 
piration of the three months pre- 
scribed for the prosecution of it, 
thereupon any other party is at lib- 
erty to lodge a fresh information 
under the statute, and have it tried 
as if no previous information or 
summons had been lodged or issued. 
McCowen v. Bowring, 7 Newfoundl. 


872. 

i Roberts v. Hatch, 40 Hun 
(N. Y.) 53. 

40. Fassett v. Geyer, 55 Me. 160; 
Bradford v. De Luca, 90 N. J. ee 
434, 103 A 692; v. Cubitt, 22 
@. Ba Ds 622; 

[a] Qualification of officer.—Such 
an action cannot be maintained un- 
less it appears that the persons 
prosecuting as the fish committee 
were duly sworn. Fassett v. Geyer, 
55 Me. 160. 

41. Clinton v. Buell, 55 Conn. 263, 
11 A 38: Jones v. Oemler, 110 Ga. 
202, 35 SE 375 (forfeiture of oyster 
lease); Hastings v. Anacortes Pack- 
ing Co. 29 Wash. 224, 69 P 776 
(penalty upon locators of fishing 
sites for failure to furnish sworn 
statements of the number and loca- 
tion of their traps). 


Reg. 


State v. Turner, 60 Conn. 222, 
A 542. 
State v. Turner, 60 Conn. 222, 
22 A 542, ‘ 
45. Chase v. Baker, 59 N. H. 347; 
Hill v. Bishop, 17 NYS 297. 
46. See generally Fines, 
ures and Penalties 25 C. J. 
47. Campbell v. Burns, 94 Me. 127. 
[a] Illustration.—In an action to 
recover the penalty provided by a 
statute for having in possession a 
lobster less than ten and one-half 
inches long, it is no ground of de- 
fense that the officer who searched 
for and seized lobsters less than the 
legal length did so without warrant 
or authority, or that such officer 
omitted to cause the lobsters so 
seized to be appraised and sold, and 
to file a libel for forfeiture of both 
lobsters and the proceeds of the sale, 
as he is required to do by statute. 
Campbell v. Burns, 94 Me. 127, 46 A 


Forfeit- 


812. 

48. Rollins v. Breed, 54 Hun 485, 
8 NYS 48. 

49. Thompson vy. Smith, 79 Me. 
160, 8 A 687. 

50. Boutelle v. Nourse, 4 Mass. 431; 


Peo. HRobbings, 39 un vONH oy.) a3i7: 

[a] A judgment in an action by 
an individual bars an action by the 
fish and game officer for the same 


offense. Peo. v. Robbins, 39 Hun 
CNRS Yaa Oitke 
ta Boutelle v. Nourse, 4 Mass. 

52. Boutelle v. Nourse, 4 Mass, 
431. 

53. State v. Hoffman, (Wash.) 
188 P 25. 

Forfeit- 


54. Generally see Fines, 
ures and Penalties 25 C. J. 

Jurisdiction of justice of the peace 
see Justices of the Peace [24 Cyc 


458]. 
55. Burnham v. Webster, 5 Mass. 
266; Drew v. Hilliker, 56 Vt. 641. 
[a] Joinder.—A qui tam action 


may be maintained against one or 
more offenders without joining the 
rest. Burnham y. Webster, 5 Mass. 
266. 

56. State v. Hanna, 99 Me. 224, 
58 A 1061; Donnell v. Joy, 85 Me. 
118, 26 A 1017; Briggs v. Murdock, 
LSyae Chee QNIaASS)) pelo UO Ge MOA Ce wave 
Baker. 59oCUN; JS 38473) Purinton ve. 
Ladd, 58 N. H. 596. See generally 
Fines, Forfeitures and Penalties 25 
Oa: 


638 [260.J.] 


mary proceeding ;°7 


dictment,°* or eomplaint.°® 


[§ 60] 5. Pleading. The rules which govern 
the pleadings and proof in actions for penalties 
generally apply in an action to recover a penalty 


for a violation of the fish laws.®° 


or complaint should charge the offense at least sub- 
stantially in the terms of the statute imposing the 
It must also show that the person seek- 
ing to maintain the action is clearly within the pro- 
vision of the statute,°? and must not violate the 
Intent must generally be 
directly alleged where it is the essence of the par- 
ticular offense,°* but not where it. can be inferred 


penalty.*? 
rules against duplicity.°* 


from the act charged.*° 
[§ 61] 6. Evidence. 


57. Morris v. Duncan, [1899] 1 
. B. 4; Doran v. Power, 7 New- 
foundl. 120. 


58. State v. Hanna, 99 Me. 224, 
58 A 1061; Com. v. Look, 108 Mass. 
452; Smith v. Look, 108 Mass. 139; 
State v. Roberts, 59 N. H. 484. 

[a] Catching fish in rohibited 
season.—Com. vy. Look, 08 Mass. 
452; State v. Roberts, 59 N. H. 484. 

[b] Time.—The indictment, if a 
public prosecution, may be at any 
time within two years after the date 
of the offense. State v. Roberts, 59 
N. H. 484, 

59. State v. Hanna, 99 Me. 224, 58 
A 1061; O’Donnell-y. Mallard, 9 New- 
foundl. 58. 

60. Briggs v. Murdock, 13 Pick. 
(Mass.) 305; Peo. v. Wolf, 112 App. 
Div. 449, 98 NYS 381. See generally 
Fines, Forfeitures and Penalties 25 

61. Conn.—Blydenburgh v. Miles, 
39 Conn. 484. ' 

Ind.—Stuttsman y. State, 57 Ind. 
ele bs) 

Me.—State v. Whitten, 90 Me. 53, 
37 A 331; Penobscot County v. Treat, 
16 Me. 378. ‘ 

Mass.—Atwood v. Caswell, 19 Pick. 
498. 

Wis.—State v. Nergaard, 124 Wis. 
414, 102 NW 899. 

[a] An affidavit before a justice 
of the peace charging defendant with 
taking fish with a spear “on o¢ 
about” a certain date in April is 
sufficient under a statute prohibiting 
the taking of fish with gig or spear 
at any time between March and De- 


cember. Stuttsman vy. State, 57 Ind. 
+19). 
[b] VWariance.—Where a _ statute 


prohibits the placing of a seine in 
or across a river, and the declara- 
tion in an action under the statute 
alleges that a seine was placed in 
and across the river, there is no 
variance between the statute and the 
declaration, as the allegation’ em- 
braces both alternatives in the stat- 
ute and to prove either is sufficient. 
Watertown v. Draper, 4 Pick. (Mass.) 
165. 

62. State v. Nergaard, 124 Wis. 
414, 102 NW 899. 

[a] TWlustration.—Under Rev. St. 
(1898) § 1498b, making it the duty of 
district attorneys to prosecute ac- 
tions for the violation of the fish 
and game laws, when complaint is 
made by the fish and game warden 
or any deputy, a complaint made by 
one styling himself a deputy of the 
fish and game warden, but not stating 


that it is made on behalf of the 
state, is sufficient, notwithstanding 
the provision of Rev. St. (1898) 


§ 3602, requiring certain complaints in 
civil actions before justices to be 
made by plaintiff or by some one in 
his behalf. State v. Nergaard, 124 


or under some statutes, an in- 


The person who! claims 
the penalty must show every fact. necessary to 
constitute the offense alleged, and which will en- 


FISH 


[§§ 59-62 


title him to the penalty;°® but where possession 


of prohibited fish during the close season is once 


The declaration | sion is lawful.® 


and sufficiency 


[§ 62] 


civil actions apply to the admissibility, 
penalty under the fish laws. 
need not be proved. beyond a reasonable doubt, a 
preponderance of the evidence being sufficient.’° 
Intent need not be shown where it is not an essential 
element of the offense alleged.** 

7. Trial and Judgment. The usual rules 


shown, it is, under some statutes, prima facie proof 
of a violation of the statute, and casts upon the 
possessor the burden of showing that his posses- 


The rules which govern in ordinary 
68 and weight 
of the evidence in an action for a 
The guilt of defendant 


of procedure which relate to trial in civil actions 


generally apply 


Wis. 414, 102 NW 899. 

63. State v. Adams, 78 Me. 486, 
7 A 267; Purinton v. Ladd, 58 N. H. 
Bs. Laxton vy. Jefferies, 58 J. P. 

[a] MTllustration.—A declaration 
for the recovery of a penalty for 
the catching of twenty trout on the 
same day, from thé same brook, is 
not bad for duplicity. Purinton v. 
Ladd, 58 N. H. 596. 

64. Atwood vy. Caswell, 19 Pick. 
(Mass.) 493, 

65. State v. Huff, 89 Me. 521, 36 
A 1000. 

66. Thompson v. Smith, 79 Me. 
160, 8 A 687; Ackley v. Dennison, 22 
Me, 168; Peo. v. Lapell, 128 App. 
Div. 709, 1183 NYS 675; Peo. v. Wolf, 
112 App. Div. 449, 98 NYS 381; Peo. 
v. Buffalo Fish Co., 30 Misc. 130, 62 
NYS 543 [aff 48 App. Div. 635 mem, 
62 NYS 1143 mem (aff 164 N. Y. 
93, 58 NE 34, 79 AmSR 622, 52 LRA 
area Mason v. Mahar, 1 N. S. Dec. 
314, 

[a] Facts which need not be 
proved.—_In a complaint for taking 
“young” lobsters less than a speci- 
fied length the law assumes that lob- 
sters under that length are young, 
and complainant is not obliged to 
prove that fact. Thompson v. Smith, 
79 Me. 160, 8 A 687. 

[b] Where defendant does not 
appear, some proof of the offense 
charged must be given before judg- 
ment can be entered. Mason v. Ma- 
har, 1 N. S. Dec. 314. 

67. Com. v. Savage, 155 Mass. 
278, 29 NE 468; Com. v. Barber, 143 
Mass. 560, 10 NE 330; Peo. v. Buffalo 
Fish Co., 164 N.’¥. 938, 58 NB 34, 
79 AmSR 622, 52 LRA 808 [aff 48 
App. Div. 685 mem, 62 NYS 1148 
mem (aff 30 Misc. 130, 62 NYS 


543)]. 

68. Campbell v. Burns, 94 Me. 
127, 46 A 812; State v. Nergaard, 
124 Wis.. 414, 102 NW 899. See gen- 
erally Evidence §§ 89-162. 

[a] Evidence held inadmissible.— 
(1) Knowledge by defendant that his 
act was unlawful is immaterial, and 
evidence thereof will be excluded. 
State v. Turner, 60 Conn. 222, 22 A 
542. (2) Evidence that defendants 
were fishing for other than useful 
fish is inadmissible upon the trial of 
a complaint charging defendant with 
illegally fishing in a private pond. 
Com. v. Richardson, 142 Mass. 71, 7 
NE 26. (3) Where the _ lobsters 
for which the penalty is sued were 
all found in the upper compartments 
of defendant’s car, and the defense 
offers to prove that the lobsters re- 
maining in defendant’S car were, 
within a few days after the seizure, 
sold and examined by a fish warden, 
and all found to be at least ten and 
one-half inches in lerigth, such testi- 
mony is properly excluded as irrele- 


in this case of actions,’? such as 


that the verdict must be in accordance with the 
evidence and _ pleadings.”* 


The judgment for the 


vant. Campbell v. Burns, 94 Me. 127, 
46 A 812. 

69. Dunton v. Parker, 97 Me. 461, 
54 A 1115; Southard v. Wright, 2 
Thomps. & C. (N. Y.) 674; Payne 
v. Gould, 74 Vt. 208, 52 A 421. -See 
generally Evidence §§ 1730-1806; 
ga Forfeitures and Penalties 25 


[a] Evidence held sufficient: (1) 
To go to the jury on the issue 
whether defendant had thrown saw- 
dust into a stream in quantities de- 


structive of fish inhabiting it. Peo. 
v. Lapell, 128 App. Div. 709, 113 
NYS 675. (2) To show that defend- 


ant operated a set net in violation of 
statute. State vy. Blanchard, 96 Or. 
(93 189 PO aati: 

[b] Evidence held insufficient.— 
(1) In an action to recover a pen- 
alty for maintaining a fish weir, to 
show that. the fish weir was an in- 
jury to plaintiff's enjoyment of his 
shore rights. Dunton v. Parker, 97 
Me. 461, 54 A 1115. (2) Where the 
declaration alleges willful entry on 
inclosed land, the locus in quo as 
alleged must be proved to be in- 
closed, and proof that plaintiff owns 
the exclusive shooting, trapping, and 
fishing rights to adjoining lands, and 
that the two tracts together are in- 
clesed, is insufficient. Payne vy. 
Gould, 74 Vt. 208, 52 A 421. 

70. Campbell v. Burns, 94 Me. 127, 
46 A 812; State v. Nergaard, 124 Wis. 
414, 102 NW 899. 

[a] Instruction as to degree of 
proof.—In an action to recover the 
penalty prescribed for having in pos- 
session lobsters less than ten and 
one half inches long, the presiding 
justice instructed the jury as to the 
degree of proof as follows: “I in- 
struct you that in order to hold the 
defendant responsible you must be 
fully. satisfied that he had in his 
possession at the time and place re- 
ferred to some lobsters, at least less 
than ten and one-half inches in 
length. You must be fully satisfied 
as reasonable men. Not unreason- 
able in your judgment, not frivolous 
in your judgment, not partial or 
biased, but as reasonable men, look- 
ing at the matter and the evidence 
in a reasonable manner, you must be 
fully satisfied of the fact.’ . The in- 
struction was sufficiently favorable 
to defendant. Campbeil v. Burns, 94 
Me. 127, 46 A 812. 

71. State v. Chadwick, (Me.) 109 
A 3872; State v. Cherry Point Fish 
Co., 72 Wash. 420, 130 P 499. 

72. State v. Nergaard, 124 Wis. 
414, 102 NW 899 (question for jury). 
See generally Trial [38 Cyc 1238]. 

73. Thompson vy. Smith, 79 Me. 
160, 8 A 687. 

{a] Verdict for less than number 
alleged.-—Where the writ or indict- 
ment alleges in one count the illegal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 62-64] 


penalty may be enforced by execution against the 
person of defendant,’* or by making it a lien on the 
vessel engaged in the unlawful fishing.75 
Disposition of Proceeds.7é 
usually provided that the penalties recovered shall 
be devoted to a certain fund,’’ or be paid over to 
vertain commissioners or officers,’ and the pro- 
ceeds thereof be divided in specified proportions 
between the state, or some local branch thereof, and 
the informer or officer seeuring the apprehension 


[§ 63] 8. 


and conviction of the offender.”® 


[§ 64] G. Searches and Seizures. 
statutes nets, seines, and other appliances used in 
violation of the laws regulating and protecting fish 


‘" FISH 


Ttwesis 


[26C.J3.] 639 


and fishing rights,®° and also the fish which are un- 
lawfully taken or possessed,®*! may by proper pro- 
ceedings be searched for, seized and destroyed, or 
sold by the fish warden, or other proper officer; 
unless the appliances were used pursuant to li- 
censes presumably issued in good faith.%2 

A vessel used or employed in violation of the 
fish or oyster laws may, under some statutes, be 
seized and searched, and after proper proceedings 
be declared forfeited and destroyed or sold,®* al- 


though the owner is not implicated in the offense, 


Under some 


possession of a definite number of;& C. 38, 159 Reprint 15. 


lobsters, the verdict may be for any 
number less than the whole number 
alleged, and the penalties may be 
proportionate with the finding. 
Thompson v. Smith, 79 Me. 160, 8 A 


687. 
ane v. Breed, 54 Hun 485, 


The Tokai Maru, 190 Fed. 450, 
ide WeCA U/282)e'Teertiorarl’ deni i225 
U. S. 708, 32 SCt 836, 56 L. ed. 1265]; 
The Tokai Maru, 4 Alaska 311. 

{a] Fine for unlawful killing of 
fish in Alaskan waters, under the 
act of June 14, 1906 (34 St. at L. 
263 c 3299 § 1), by alien officers and 
crew of a vessel, made a lien on the 
vessel see The Tokai Maru, 190 Fed. 
450, 111 CCA 282 [certiorari den 225 
U.S. 708; 32 SCt 836, 56 L. ed. 1265]. 

76. See generally Fines, Forfeit- 
ures and Penalties 25 C. J. 

77. Douglas v. Smith, 66 Fla. 460, 
63. S 844. 

[a] Statute held void. — The 
clause of Gen. St. (1906) § 3771, pro- 
viding that the proceeds of forfeited 
seines, etc., shall be applied to the 
county school fund, being violative 
of Const. art 16 § 9, as amended in 
1894, providing that fines and for- 
feitures shall be paid into the county 
treasury as a general county fund, 


is void. Douglas v. Smith, 66 Fla. 
460, 63 S 844. : 

78. Peo. v. Crennan, 141 N. Y. 239, 
36 NE 187 i 


aff 119 N. Y. 226, 23 
faroR 813, 7 LRA 134 (aff 6 NYS 
15). 
4 ae ioe v. Bugbee, 90 Conn. 
584, 98 A 121, LRA1916F 910. 
Fla.—Douglas v. Smith, 66 Fla. 


460, 638 S 844. 
Me.—State v. Adams, 78 Me. 486, 


A 267. 
: N. J.—Weller v. Snover, 42 N. J. 


1. 341, 
N. Y.—Lawton v. Steele, 119 N. NEE 


226, 23 NE 878, 16 AmSR Silko d 
LRA 134 [aff 6 NYS 15, and aff 152 
U. S. 133, 14 SCt 499, 38 L. ed. 385]. 

N. C.—Daniels v. Homer, 139 N. (OF 
219, 51 SE 992, 3 LRANS 997. 

On. State v. French, 71 Oh. St. 
186, 73 NE 216, 104 AmSR TOs el 
AnnCas 948; Edson v. Crangle, 62 
Oh. St. 49, 56 NE 647. 

Or.—Monroe v. Withycombe, 84 Or. 
328, 165 P 227; Nicklas v. Rathburn, 
69 Or. 483, 139 P 567. 

Pa.—In re Ohio Fisheries, 31 Pa. 
Cori 7: 4 
- Tex.—Sterrett v. Gibson, (Civ. A.) 
168 SW 16. 

Vt.—Sheets v. Atherton, 62 Vt. 
229, 19 A‘926. 

Wash.—State v. Umaki, 103 Wash. 
232, 174 P 447. 

Wis.—Bittenhaus y. Johnston, 92 
Wis. 588, 66 NW 805, 32 LRA 380. 

Eng.—Garnett v. Backhouse, L. R. 
3 Q. B. 30; Ruther v. Harris, 1 Ex. 
D, 97; Williams v. Blackwell, 2 H. 


Can.—Mowat> v. McFee, 5 Can. 
rs On sae 
abt S.—Bayer v. Kaizer, 26 N. S. 
[a] Grounds for sustaining stat- 
ute.—The provisions of a_ statute 
making the placing of fishing nets 
in certain waters a public nuisance 
and making it the duty of the game 
and fish protector te seize and re- 
move and destroy the nets are sus- 
tainable on the ground that the 
destruction of the nets so placed is a 
reasonable incident of the power of 
the legislature to abate nuisances. 
Lawton vy. Steele, 119 N. Y. 226, 23 
NE 878, 16 AmSR 813, 7 LRA 134 
[aff 6 NYS 15, and aff 152 U. S. 133, 
14 SCt 499, 38 L. ed. 385]. , 
{b] Catching a fish is not a con- 
dition precedent to the forfeiture of 
a net used in violation of the stat- 
ute. Ruther v. Harris, 1 Ex. D. 97. 
[c] Net without owner’s name.— 
A net is subject to forfeiture under 
a statute declaring a forfeiture of 
fishing nets found in certain waters 
without the owner’s name attached 
thereto, although when found with- 
out such name attached it was in 
use by a person other than the owner. 


State v. Adams, 78 Me. 486, 7 A 
267. 
{[d] A warden’s destruction of a 


net or trap so seized can be ques- 
tioned by the state only. Weller v. 
Snover, 42 N. J. L. 341. 

81. Mass.—Dunn vy. Lowe, 203 
Mass. 516, 89 NE 1046, 133 AmSR 
326. 

Tex.—Raymond v. Kibbe, 
Civ. A. 209, 95 SW 727. é 

Eng.—Taylor v. Pritchard, [1910] 
2 1K Bs 320. 

N. S.—Christian v. Christian, 50 
N. S. 231, 20 DomLR 102, 26 CanCr 
Cas 260; Bayer v. Kaizer, 26 N. S. 
280. 

Que.—Joannette v. Hudson Bay 
Go., 3 Que. Q. B. 211 [rev 4 Que. 
Super. 127]. 

[a] Extent of search. — (1) A 
statute authorizing a commissioner 
of fisheries and game to “search in 
suspected places” for lobsters un- 
lawfully taken, held, or offered for 
sale, does not authorize him to take 
from the manual possession of a per- 
son a sack of lobsters for examina- 
tion. Dunn v. Lowe, 203 Mass. 516, 
89 NE 1046, 133 AmSR 326 (Rev. L. 
£19027 Semoih 351.91) .=12)) But sthe 
pockets of a coat worn by a person 
whom there is reasonable cause to 
suspect of having possession of fish 
illegally caught come within a stat- 
ute as “bags or other instruments 
used in carrying fish,” and may 
therefore be searched and examined 
by a duly appointed water bailiff. 
Taylor v. Pritchard, [1910] 2 K. B. 


43) Mex: 


320 (under Salmon Fishery Act 
[1873] § 36 subs 3). 
[b] Jurdisdiction of a justice of 


the peace to declare a forfeiture of 
furs, ete. illegally taken and the 
proper course of procedure before 
him see England v. Joannette, 23 
Can. S. C. 415; Joannette v, Hudson 
Bay Co., 3 Que. Q. B. 211 [rev 4 


and the vessel is so employed without his knowledge 
or consent;5* and the seizure may be made after 
the illegal transaction, although the vessel is not 


Que. Super. 127]. 

82. Monroe v. Withycombe, 84 Or. 
328, 165 P 227. 

&3. U.S.—The Tokai Maru, 190 Fed. 
450, 111 CCA 282 [certiorari den 225 
U. S. 703, 32 SCt 836, 56 L. ed. 1265]; 
Dize v. Lloyd, 36 Fed. 651; The Ann, 
8 Fed. 923, 5 Hughes 292. 

Cal.—Ieck v. Anderson, 57 Cal. 
251, 40 AmR 115, 

Conn.—Doolan vy. The Greyhound, 
79 Conn. 697, 66 A 511i. 

Md.—State v. Mister, 5 Md. 11. 

N. J.—State v. Loper, 46 N. J. La. 
321 (unlicensed boat used in plant- 
ing and taking~ oysters); Haney v. 
Compton, 86 N. J. L. 507 (vessels: 
unlawfully taking oysters). 

N INSEE 


- Y.—Colon vy. Lisk, 453 
188, 47 NE 302, 60 AmSR 609 [aff 
13 App. Div. 195, 43 NYS 364]. 

Va.—Com. v. Mister, 79 Va. 5; Me- 
Candlish v. Com., 76 Va. 1002; Boggs: 
v. Com., 76 Va. 989. 

Wash.—State v. Umaki, 103 Wash.. 
232, 174 P 447. 

Eng.—Barnacott v. Passmore, 19 
Q. B. D.\75; Gordon y. Hanson, [1914] 
SB Chinas 

Ont.—Rex v. The Kitty D, 2 Ont 
WR 1065, 

Newfoundl.—Reg. v. Delepine, 7 
Newfoundl, 378. 

[a] The prosecution and convic- 
tion of the crew of such a vessel is 
not an essential requisite to pro- 
cedure against the vessel. The To- 
kai Maru, 190 Fed. 450, 111 CCA 282 
[certiorari den 225 U. S.-703, 32 SCt 
836, 56 L. ed. 1265]. 

[b] UWnder a statute forfeiting 
merely the vessel employed in un- 
lawfully dredging for oysters the 
state acquires no title to oysters 
found on such a vessel. McCandlish 
v. Com., 76 Va. 1002. 

[c] Production of power. — A. 
water bailiff or other officer having 
power to search boats, etc., used in 
illegal fishing must produce the in- 
strument of his appointment before 


attempting to exercise his power. 
Barnacott' v. Passmore, 19 Q. B. D. 
Ree Cowlet--v., “Jones; ‘b400-J9 es 

{d] Appeal from a judgment of a, 
justice condemning a vessel see 
State v. Mister, 5 Md. 11. 


Forfeiture of vessels unlawfully 
eons for seals, etc. see supra 

9 

84. Boggs v. Com., 76 Va. 989; 
State v. Umaki, 103 Wash. 232, 174 P 
447, But see The J. W. French, 13 
Fed. 916, 5 Hughes 429 (holding that 
a statute which provides that “any 
person” belonging to a steamer who. 
takes fish in violation of such stat- 
ute shall forfeit “his’ vessel, does 
not mean that he shall forfeit the 
vessel of another person, which he: 
employed in committing the offense). 

[a] Petition for proceeds.—W here 
on a petition by the owner for the 
proceeds of sale of a vessel for- 
feited for illegal fishing by another, 
the issue is whether the petitioner 
owned the vessel, the record of con- 


viction for the illegal fishing is 
NERS Com. v.) > Mister, 79 
a. 


640 [26C.J.] 


at the time engaged in an illegal act.®® 


statutes, however, 


state.87 


In Canada under some statutes *§ a foreign vessel 
found fishing without a license within three miles 
of the Canadian coast, unless in waters where it 
is permitted to fish by treaty or convention, is 
liable to condemnation and forfeiture.®® 
such condemnation it must be established with ac- 
curacy and certainty that the boat was within the 
three mile limit at the time of the offense;°° but 
where the pursuit of such a vessel is commenced 
within the three mile limit, the -seizure is lawful, 


epee Day. v; Compton, 37. N: J. 

86. Doolan vy. The Greyhound, 79 
Conn. 697, 66 A 511. 

[a] Thus Gen. St. (1902) § 3241, 
which provides for the seizure and 
sale under order of court of any 
boat or vessel illegally used in 
dredging oysters or in depositing and 
dumping material, does not apply to 
dredging on private grounds, and 
hence a boat cannot be seized and 
sold for doing so.« Doolan v. The 
Greyhound, 79 Conn. 697, 66 A 511. 

S7.euColonaw.. Wiskisl53 ON. TY, 183, 
47 NE 302, 60 AmSR 609 [aff 13 
App. Div. 195, 438 NYS 364]. 

88. Customs and Fisheries Pro- 
tection Act (Rev. St. [1906] c¢ 47); 
and earlier statutes, and Imperial 
Act 59 Geo. III, c 38. 

g9. Carlson v. Rex, 49 Can. S. C. 
180, 17 DomLR 615; The Ship Fred- 
erick Gerring, Jr. v. Reg.. 27 Can. 
Sy2Ch 1371 Vidism*app 75 Can. Hizch. 
164]; The Henry L. Phillips v. Reg., 
25 Canw'S> CC. 691 faft 4). Can. Exch. 
419]; The Grace, 4 Can. Exch. 283; 
Rex v. The Valiant, 19 B. C. 521, 15 


Can. Exch. 392, 16 DomLR 824, 27 
WestLR 781, 6 WestWkly 713; Rex 
v. Chlopeck Fish Co., 17° B. C. 50, 


1 DomLR 96, 19 CanCrCas 277, 48 
CanLJ 158, 19 WestLR 837; The 
Franklin S. Schenke, 2 Stockt. Vice 
. (N. B.) 169; The Samuel Gil- 
bert, 2 Stockt. Vice Adm. (N. B.) 


[a] Evidence of illegal fishing.— 
Dories used with a fishing vessel 
are a part of the fishing tackle or 
appliances of the vessel, and proof 
that the fish were being transferred 
from her dories to a vessel not per- 
mitted to fish in Canadian waters at 
the point at which the vessel was 
overhauled is evidence of illegal fish- 
ing. Rex v. Chlopeck Fish Co., 17 
iBOw po. DomLaR 26, a9 CanCrCas 
277, 48 CanLJ 158, 19 WestLR 837. 

90. Carlson v. Rex, 49 Can. S. C. 
130; Si7eeDomLRT 61538 Rex ) vi iine 
Francis Cutting, (Can.) 9 WestLR 
402. 

91,- Rex wi "The North, 11348. .C. 
473, 11 Can. Exch. 141 [app dism 37 
Can. S. C. 385, 8 AnnCas 806]; Rex 
vi. ThesValianty 1906. Cabal, LoeCan. 


Exch. 392, 16 DomLR 824, 27 West 
LR 781, 6 WestWkly 713. 
92. Lawton v. Steele, 152 U. S. 


133, 14 SCt 499, 38 L. ed. 385 [aff 
119 N. Y. 226, 283 NE 878, 16 AmSR 
813,.7 LRA 134] Mets of the value 
of fifteen dollars); Weller v. Snover, 
42 N. J. L. 341; Bittenhaus v. John- 
ston, 92 Wis. 588, 66 NW 805, 32 LRA 
380. 

[a] Beason for rule.—“It is not 
easy to draw the line between cases 
where property illegally used may be 
be destroyed summarily and where 
judicial proceedings are necessary 
for its condemnation. If the prop- 


a vessel cannot be seized and 
sold for fishing on private grounds;** and it has 
been held, that, where the sole purpose of such 
statute is to regulate private interests, and en- 
force private rights of a particular class of persons, 
it cannot be justified under the police power of the 


[ 


) Rathburn, 
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Under some 
Procedure. 


the statutes.®? 


[§ 64 


although it is made outside such limit.°4 

Under some statutes there may be a 
summary taking or destruction of nets, seines, and 
other appliances of small value used in violation of 
But under other statutes, although 
there may be a seizure of a vessel or appliances 
without a warrant,®* the destruction or confisca- 


tion can be made only after proper judicial proceed- 


To justify 


erty were of great value, as, for in-, 
stance, if it were a vessel employed 
for smuggling or other illegal pur- 
poses, it would be putting a danger- 
ous power in the hands of a custom 
officer to permit him to sell or de- 
stroy it as a public nuisance, and the 
owner would have good reason to 
complain of such act, as depriving 
him of his property without due 
process of law. But where the prop- 
erty is of trifling value, and its de- 
struction is necessary to effect the 
object of a certain statute, we think 
it is within, the power of the legis- 
lature to order its summary abate- 
ment. For instance, if the legisla- 
ture should prohibit the killing of 
fish by explosive shells, and should 
order the cartridges so used to be 
destroyed, it would seem like be- 
littling the dignity of the judiciary 
to require such destruction to be 
preceded by a solemn condemnation 
in a court of justice.”’ Lawton v. 
Steele, 152 U.S. 183, 1240, 14 Sct 
499, 38 L. ed. 385. 

93. Ely v. Bugbee, 90 Conn. 584, 
98 A 121, LRA1916F 910. 

94, Smith v. Maryland, 18 How. 
(U.'S.) T13;“The Anna; 8 Fed. 923, 
5 Hughes 292 (vessel); Nicklas v. 
69) “Orwee33 also) Pa sbG6ite 
Boggs v. Com., 76 Va. 989 (vessel). 

95. Ely v. Bugbee, 90 Conn. 584, 


(98 A 121, LRA1916F 910. 


[a] The legislature may fix any 
time it pleases within which articles 
seized’ for violation of the fish laws 
shall be brought before a court for 
condemnation subject to the limita- 
tion that the delay is not a depriva- 
tion of property without due process 
of law. Ely v. Bugbee, 90 Conn. 
584, 98 A 121, LRA1916F 910. 

96. Ely v. Bugbee, 90 Conn. 584, 
98 A 121, LRA1916F 910. 

[a] Reasonable delay.— A delay 
of the officer in bringing articles 
seized for illegal use in fishing into 
court for judicial condemnation 
pending an appeal by the owner from 
a conviction for illegal fishing is not 
unreasonable. Ely v. Bugbee, 90 
Conn, 584, 98 A 121, LRA1916F 910. 

97. U. S—Ashon v. Board of 
Comrs. for Protection of Birds, etce., 
185 Fed. 221. 

Cal.—Ieck v. Anderson, 57 Cal, 251, 
40 AmR 115 (fishing nets). 

Conn.—E . Bugbee, 90 Conn. 
584, 98 A 121, LRA1916F 910; Doolan 
v. The Greyhound, 79 Conn. 697, 66 
A os 

N. ¥:—Colon vy. Lisk, 153 N. Y. 188, 
47 NE 302, 60 AmSR 609. 


Oh.—Edson v. Crangle, 62 Oh. St. 
49, 56 NE 647; State v. Owen, 4 
OhS&CP 163, 3 OhNP 181 (fishing 
nets). 

Va.—Bogges v. Com. 76. Va. 989 
(vessel). 
[a] A statute authorizing the 


summary seizure and destruction of 


| 


ings,°* within the time fixed by statute,®> or if no 
time is fixed, within a reasonable time after the 
seizure;°* and under some constitutions the legis- 
lature cannot authorize the confiscation or destruc- 
tion, especially where the property is of great 
value, without such a hearing.®? 

Liability for wrongful seizure. 
egeds or acts without proper authority in making the 
seizure, an action of trespass or in tort may be 
maintained against him by the injured party,°* and 


If the officer ex- 


unlicensed seines has been held void 
J both on the ground that only unli- 
censed seines were thus subjected 
to seizure and also on the ground 
that the seines were of the average 
value of four hundred and fifty dol- 
lars. Ashon v. Board of Comrs. for 
Protection of Birds, ete., 185 Fed. 221. 

$8. Conn. — Hly v. Bugbee, 90 
Conn. 584, 98 A 121, LRA1916F 910. 

Me.—Woods v. Perkins, 110 A 633; 
aeaiece v. Peabody, 83 Me. 207, 22 A 

Mass.—Dunn vy. Lowe, 203 Mass. 
516, 89 NE 1046, 133 AmSR 326. 

Mich.—WNeal v. Morse, 134 Mich. 
186, 96 NW 14 (seizing and destroy- 
ing nets under invalid judgment). 

N. Y.—Josh v. Marshall, 33 App. 
Divs Tihs) NYS: 41:9: 

N. C.—Webb v. Le Roy, 168 N. C. 
236, 84 SH 257. 

S. C—Boatwright v. Bookman, 24 
S. C. L. 447. 

Eng.—Bulbrook yv. Goodere, 3 Burr. 
1768, 97 Reprint 1089. 

Can.—Venning vy. Steadman, 9 Can. 
SHOE PADS 
ee B.—O’Brien v. Miller, 29 N. B. 

[a] Trespass may be maintained 
against a fish officer: (1) Who seizes 
a net unlawfully placed, without in- 
stituting the legal proceedings re- 
quired by statute. Russell v. Hans- 
comb, 15 Gray (Mass.) 166. (2) Who 
destroys a trap, which does not con- 
stitute a public nuisance. Boat- 
wright v. Bookman, 24 S. C. L. 447. 
(3) Who seizes the fishing appliances 
of a riparign owner whilst in the ex- 
ercise of his exclusive right of fish- 


ery. Bulbrook v. Goodere, 3 Burr. 
1768, 97 Reprint 1089; Venning v. 
Steadman, 9 Can. S. C. 206. (4) Who 


improperly seizes a quantity of fish 
illegally caught. O’Brien v. Miller, 


29 N. B. 114. 
[b] The pendency of a libel 
against a boat, ete. so seized, is a 


bar to an action by the owner of the 
property seized for damages arising 
from such seizure. Williams v. De- 
lano, 155 Mass. 10, 28 NE 1122. 

[fe] Evidence.—(1) In an action 
against a fish protector for seizing 
nets used without a license obtained 
under the rules and _ regulations 
which the fish commissioners were 
directed by statute to prescribe be- 
fore a license could bey required, evi- 
dence of the seizure establishes a 
prima facie case, for which plaintiff 
is entitled to damages; and to justify 
the seizure, it devolves on defendant 
to show that the rules and regula- 
tions providing for a license had 
been duly made and published. Josh 
v. Marshall, 33 App. Div. 77, 53 NYS 
419, (2) The record of plaintiff's 
conviction of using the nets without 
a license is not competent evidence 
of the prescribed rules and regula- 
tions. Josh v. Marshall, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 64-66] , 


in such a ease the officer cannot 


under a statute which has been repealed.°? 

[§ 65] H. Criminal Prosecutions—1. In General. 
The question of criminal liability and prosecutions 
for a violation of the fish laws depends upon the 
language of the particular statute, and the prosecu- 
tion must proceed in accordance with the governing 
statute,’ including the court before which the prose- 


cution should be brought 2 and the 


who may or must institute the proceedings.’ 
offenses are rendered indictable under some statutes 


by a refusal to pay the penalty 


99. Staples yv. Peabody, 83 Me. 
ZO 22 Al 11:3, * 
1. State v. Guidry, 142 La. 422, 


76 S 843; Com. v. Ruggles, 10 Mass. 
Bodie otaliev A OOL! 1 164s ENG VonelOos 
ree NE 13; Reg. v. Plows, 26 Ont. 
_la] Cumulative remedies.—A spe- 
cial remedy by removal for obstruc- 
tion of the passage of fish is merely 
cumulative to an indictment for 
mp reanice: Com. v. Ruggles, 10 Mass. 

{b] Prescription not applicable.— 
A four months’ prescription provided 
by statute after which application to 
cancel a lease of oyster bedding 
grounds will not be considered by 
the oyster commission does not bind 
the court in a prosecution for un- 
lawfully taking oysters planted by 
a lessee, or from determining 
whether they were planted or grew 
naturally. State v. Guidry, 142 La. 
422, 76 S 843. 

2. Ill—Peo. v. Rubright, 160 Ill. 


A. 528 (killing fish by dynamite, be- |- 
R 


fore justice of the peace or county 
court). 

Me.—State v. Sinnott, 89 Me. 41, 
35 A 1007 (judges of municipal and 


police courts and ttrial justices); 
Jones v. State, 68 Md. 613, 13 A 
381. 


Mass.—Com. v. Prescott, 151 Mass. 
60, 23 NE 729 (taking smelts except 
with hook and line, by complaint to 
a district court). 

Mich.—Osborn v. Charlevoix Cir. 


Judge, 114 Mich. 655, 72 NW 982 
(justice of the peace). 
Va.—Morgan v. Com., 98 Va. 812, 


35 SE 448 (county and corporation 
courts, police justice, and justice of 
the peace). 

fng.—Hargreaves v. Diddams, L. 
R. 10 Q. B. 582; Hudson v. MacRae, 
4B. & S. 585, 116 ECL 585, 122 Re- 
print 579. 

Ont.—Reg. v. Plows, 26 Ont. 339 
(under 55 Vict. c 10 §§ 25, 26, before 
a stipendiary or police magistrate, 
or two or more justices of the peace, 
or one justice and a fishing over- 
seer). 

[a] Where the circuit court has 
criginal jurisdiction the indictment 


need not show that defendant was 
-and 


arraigned before a _ justice 
elected to be tried by the circuit 
court. Jones v. State, 68 Md. 613, 
13 A 381. 


3. Me.—State v. Giles, 101 Me. 
349, 64 A 619 (magistrate). i 

Mich.—Osborn v. Charlevoix Cir. 
Judge, 114 Mich. 655, 72 NW 982 (fish 
wardens). 

Da state Vv. 5 OhS&CP 
371, 5 OhNP 394. } 

Wis.—State v. Nergaard, 124 Wis. 
414, 102 NW 899. 

Eng.—Hargreaves v. Hilliam, 58 J. 
P. 655; Reg. v. Turner, 58 J. P. 
320. 


fa] A private citizen may insti- 
tute a prosecution and sign the com- 
plaint in his own name, for violation 
of the Maine statutes relating to 
fisheries, where he has knowledge of 
such violation, and the fish com- 
missioners have no exclusive right 
to do so. State v. Giles, 101 Me. 


[26 Cc. J.—41] 


Lewis, 


FISH 


justify his acts 


cuted together.® 


tional.§ 


person or officer | plaint.7 


Sueh 


assessed by the 


349, 64 A 619. 
Who may 
supra § 57. 
4 Com. v. Boettcher, 10 Pa. Dist. 
101, 24 Pa. Co. 456, 10 Kulp 155. 
[a] Convictions by a justice of 
the peace is a prerequisite in Penn- 
sylvania to the jurisdiction of the 


recover penalty see 


court of quarter sessions. Com. v. 
Owens, 7 Montg. Co. 144; Com. v. 
Baylor ssi DNS" (ear), 93. 


5. 
175. 


Com. v. Weatherhead, 110 Mass. 


Paladini Vv. San Francisco 
WiC pALONGCA la SOI Tis iad 6 os 
Indictment or information gen- 
erally see Indictments and Informa- 
tions [22 Cyc 157]. 

8. Ga.—Williams v. State, 2 Ga. 
A. 629, 58 SEH 1071. 

Me.—State v. Skolfield, 86 Me. 149, 
29 A 922; State v. Dunning, 83 Me. 
178, 22 A 109; State v. Bennett, 79 
Me. 55, 7 A 903. 

N. Y.—Peo. v. 92 
476, 87 NYS 702. 
ea, eee ason, v. Com., 6 Serg. & 
N. B.—Rex v. Fraser, 36 N. B. 109. 
[a] Understanding nature of 
charge.—An indictment setting forth 
the offense in such terms that de- 
fendant and the jury will easily un- 
derstand the nature of the charge 
is sufficient. Williams v. State, 2 
Ga. A. 629, 58 SE 1071. 

[b] Indictment held too general. 
—An indictment charging defendant 
with the erection of divers fish dams, 
ete., #s too general, since each erec- 
tion is a distinet offense, and the 
special manner of each should be set 
forth with reasonable certainty, al- 
though the form, dimensions, and 
materials of which it was composed 
need not be stated. Updegraff v. 
Com., 6 Serge. & R. (Pa.) 5. 


Hannah, Hun 


[c] An averment of belief that 
certain undescribed offenses had 
been committed is insufficient to 


confer jurisdiction. Peo. v. Hannah, 
92 Hun 476, 37 NYS 702. 

9. Ark.—Sherrill v. State, 84 Ark. 
.470, 106 SW 967; Richardson v. 
State, 77 Ark. 321, 91 SW 758. 

Cal.—Peo. v. Haagen, 139 Cal. 115, 
V2 BP» 836. 

Fla.—Curry v. Moran, 76 Fla. 373, 
79 S 637; Douglas v. Smith, 66 Fla. 
460, 68 S 844. 


Ga.—Burbank y. State, 22 Ga. A. 
646, 96 SE 10438. 
Indi Ue Someboangd. etc., 11 Conan. 


State, 174 Ind. 460, 91 NE 953. 
Iowa.—State v. Meek, 112 Jlowa 
338, 84 NW 3, 84 AmSR 342, 51 LRA 
414, 
Me.—State v.. Chadwick, 118 Me. 
233, 107 A 129; State v. Whitten, 90 
Me. 53, 37 A 381. 


Mad.—Jones v. State, 68 Md. 618, 
13 A 381; State v. Insley, 64 Md. 
28, 20 A 1031; Phipps v. State, 22 


Md. 380, 85 AmD 654. 

Mass. —Com. v. Hodgkins, 170 
Mass. 197, 49 NE 97; Com. v. Pres- 
cott, 151 Mass. 60, 28 NE 729; Com. 
v. Richardson, 142 Mass. 71, 7 NE 
26; Com. v. Tiffany, 119 Mass. 300; 
Com. v. McCurdy, 5 Mass. 324. 

Mo.—State v. Gilmore, 141 Mo. 506, 
42 SW 817; State v. Griffin, 89 Mo. 


magistrate or justice of the peace. 
curring in a violation of the statute may be prose- 


[§ 66] 2. Indictment, Information, 
An indictment, information, or complaint, 
for a violation of the fish laws should allege with 
certainty ® all the essential elements of the offense 
defined by the statute under which it is drawn,? 


[26C.J.] 641 


Parties con- 


A proceeding to deprive a person 


of a fishing privilege granted by the state is not, in 
its nature, criminal so as to make an order to pro- 
duce papers against the owner thereof unconstitu- 


or Com- 


49, 1 SW 87. 

N. J.—State -v. Corson, 65 N. J. 
L. 502, 47 A 500; Polhamus v. State, 
57 N. J. L. 348, 30 A 480; Jacobus v. 
Meskill, 56 N. J. L. 255, 28 A 383; 
State! wv. Post) b> Net. ds 26eeue 
683; State v. American Forcite Pow- 
‘oe MES GCOn OO NENG Van dun pps ar lolmeAY 

N. Y.—Peo. v. Lowndes, 130 N. Y. 
455, 29 NE 751 [rev 55 Hun 469, 
8 NYS 908]. 

Oh.—State v. Owen, 4 OhS&CP 163, 
3 OhNP 181. 

Pa.—Werfel v. Com., 5 Binn. 65; 
Com. v. Miller, 25 Pa. Dist. 144, 43 
Pa. Co. 264: Com. v. Smith, 21! "Pa, 
Dist. 508. 


ae I.—State v. Tayler, 13 R. I. 
we D.—State v. Pollock, 175 NW 


ggn ek Taylor v. State, (Cr.) 55 SW 
Vt-—State v. Smith, 61 Vt. 346, 17 


A ; 

Va.—Morgan y. Com., 26 Gratt. (42 
Va.) 992, 

Wash.—State v. Vosgein, 82 Wash. 
685, 144 P 947; State v. Johnson, 82 
Wash. 347, 144 P 57, 83 Wash. 699, 
145 P 1167; State v. Lewis, 45 Wash. 
475, 88 P 940, 122 AmSR 934; State 
v. Tabell, 10 Wash. 498, 39 P 101. 

W. Va.—State v. Southern Coal, 
etc., Co. 71, W.. Vat) 470, 76 SH 970, 
43 LRANS 401. 

Can.—Rex v. Smith, 8 EastLR 33, 
16 CanCrCas 425. 

{a] Indictments or complaints held 
insufficient in prosecutions: (1) For 
maintaining a dam without a proper 
apron or chute. State v. Gilmore, 


141 Mo. 506, 42 SW 817; State v. 
Griffin, 89 Mo. 49, 1 SW 87. (2) For 
dredging on an oyster bed, duly 


marked and staked out, without the 
permission of the lessee. State v. 
Corson, 65 IN. iJ. lu; 3502; AT A 500: 
(3) For catching fish by nets or 
seines without the consent of the 
owner of the lake. Partridge v. 
State, 81 Tex. Cr. 50, 193 SW 146. 
(4) For catching or attempting to 
catch or take fish from ‘fresh 
waters” by the use of dynamite or 
other explosives. Taylor v. State, 
(Tex. Cr.) 55 SW 832. (5) For pol- 
luting a stream. U. S. Board, etc., 
Colnvi State, 174 <iInd: 460,) 90 SNE 
953. (6) For taking fish with nets 
from a creek, where artificial shell 
reef beds and fishing grounds have 
been constructed. Burbank v. State, 
22 Ga. A. 646, 96 SE 10438. (7) An 
averment, in an indictment for trans- 
porting trout, that the trout 
“weighed four and one-half,” is not 
an averment of any weight, so that 
the additional penalty assessed ac- 
cording to weight cannot be affixed. 
State v. Whitten, 90 Me. 53, 37 A 


Repl 
{b] Indictments or complaints held 
sufficient in prosecutions: (1) For 


transporting trout except in the pos- 
session of the owner. State v. 
Whitten, 90 Me. 53, 37 A 331. (2) 
For selling trout during the close 
season. State v. Skofield, 86 Me. 
149, 29 A 922. (8) Where one sec- 
tion of a statute provides a penalty 


° 


. 


642 [260.5.] 


including, where this is essential, the time and place 
But the precise words of the stat- 
ute need not be employed if words of like import 
are used, and all the facts which constitute the 
offense are stated;!4 nor need matters which are 
unnecessary and are mere surplusage be averred.12 
Exceptions and provisos which form a part of the 
definition of the offense must be negatived,? but 


of the offense.1° 


FISH 


other exceptions, whether contained in the same or 


for failure to construct. a fishway 
* over a dam, and another section of 
the same statute declares a dam 
without a fishway to be a nuisance, 
an information which names the of- 
fense aS maintaining a nuisance, but 
describes it as failing to maintain a 
fishway, is sufficient, since the sec- 
tions of the statute should be read 
together as creating but one offense. 
State\v. Meek, 112 Iowa 338, 84 NW 
3, 84 AmMSR 342, 51 LRA 414, 

[c] Planting oysters by nonresi- 
dent.—As it is an essential element 
of the offense of planting oysters by 
a nonresident that it is done on ac- 
count or for the benefit of the per- 
son doing it or for the benefit of a 
nonresident employer, the failure to 
charge that fact in the indictment 
is a substantial omission which ren- 
ders the indictment fatally defective. 
Peo. v. Lowndes, 1380 N. Y. 455, 29 
NE 751 [rev 55 Hun 469, 8 NYS 908]. 

[d] Putting acid: in water.—Un- 
der a statute forbidding the putting 
of substances injurious to fish into 
the waters of the state, an indictment 
is sufficient if it describes the dele- 
terious substance simply as “acid,” 
without designating what particular 
acid; but if it fails to aver that the 
acid was discharged into the water 
in such quantity as would prove 
fatal to the fish therein, or that any 
of said fish perished in consequence 
of defendant’s act, it is defective. 
State v. American Forcite Pow- 
oe MESACOy. DOORN tds? Lata’ fin Aw 
127. 
[e] Fishing in waters between 
two states.—An indictment for fish- 
ing with gill nets in the Potomac 
river, contrary to Acts (1845) ¢ 148, 
must aver that the act was assented 
to by the legislature of Virginia, as 
required by the eighth article’ of the 
compact of 1875 between the two 
states; since this article provides 
that “all laws and regulations which 
may be necessary for the preserva- 
tion of fish in the river Potomac 
shall be made with the mutual con- 
sent and approbation of both States,” 
and without such assent the Mary- 
land Act is of no effect. State v. 
Hoofman, 9 Md. 28. 

10. Ga.—Bolton v. State, 12 Ga. 
A. 358, 77 SH 208. 

Kan.—State v. 41 Kan. 
456, h21P".675. 


Stunkle, 


Me.—State v. Dodge, 81 Me. 3891, 
17 A 3813; State v. Cottle, 70 Me. 
198. 

Md.—Jones v. State, 68 Md. 6138, 
13 A 381. 

Miss.—Conrad v. State, 80 Miss. 


2295. 31, S109. 

N. J.—State v. Nelson, 65 N. J. L. 
500, 47 A 500; Polhamus vy. State, 57 
N. J. L. 348, 30 A 480. 

Pa.—Com. v. Ranck, 16 Pa. Dist. 
407. j 

Wash,.—State v. Johnson, 82 Wash. 
347, 144 P 57, 83 Wash. 699, 145 P 
1167. 

{aj Indictments held sufficient.— 
(1) Under a statute making it a mis- 
demeanor to take any fish between 
February 1 and July 1, except with 
hook and line, an accusation alleg- 
ing that defendant did, on May 20, 
‘1912, take fish with a fish basket is 
not subject to demurrer. Bolton v. 
State, 12 Ga. 358, 77 SE 208. (2) 
An allegation, in an indictment for 
taking oysters from certain  pro- 


hibited waters, that they were taken 
north of a line between two described 
points, and that the line was com- 
monly known as the ‘southwest 
line,” as established by the act of 
April 38, 1893, is not defective be- 
cause such line may not have been 
established by such act, since the 
line is described as a matter of fact. 
State v. Nelson, 65 N. J. L. 500, 47 
A 500. 

[b] Indictment held insufficient. 
—In a prosecution under a statute 
which prohibits the maintaining of 
closed weirs in certain inland waters 
on Saturdays and Sundays, between 
April 1 and July 15, an indictment 
is not sufficient which does not al- 
lege the offense to have been com- 
mitted on either Saturday or Sun- 
day, but alleges that it was 
committed jon Tuesday, June 1, and 
“on divers other days” between June 
1 and July 15. State v. Dodge, 81 
Me. 391, 17 A 313. 

11. Sherrill v. State, 84 Ark. 470, 
106 SW 967; Richardson v. State, 77 
Ark. 321, 91 SW 758. And see cases 
supra note 9. 

12. Alaska.—U. S. v. Doo-Noch- 
Keen, 2 Alaska 624. 


Ark.—Sherrill v. State, 84 Ark. 470,- 


106 SW 967. 

Cal.—Peo. v. Anderson, 30 Cal. A. 
Ba DO eure Ll ae 

Ga.—Houston v. State, 124 Ga. 417, 
Bo US Matar 

Ky.—Com. v. Bell, 30 SW 997, 17 
KyL 277. 

Me.—State v. Chadwick, 118 Me. 
233, 107 A 129; State v. Dunning, 83 
Me. 178, 22 A 109; State v. Adams, 
78 Me. 486, 7 A 267. 

Mad.—Jones v. State, 68 Md. 613, 
13, A 381. 

Mass.—Com. v. Richardson, 142 
Mass. 71, 7 NE 26; Com. v. Tiffany, 
119 Mass. 300. 

N. J.—State v. American Forcite 
Powder Mfg. Co., 50 N. J. L. 75, 11 
UP Eta 

Pa.—Updegraff v. Com., 6 Serg. & 
Rao: 

R.. Te—-State.v. Tayler; 13 R. I. 
541, 

Tex.—Gavina v. State, 65 Tex. Cr. 
572, 145 Sw 594. 

vt.—State v. Smith, 61 Vt. 346, 17 
A 492, 1 

[a] Wrongful intent or malice 
need not be stated when not made a 
necessary element by statute. U. 8. 
v. Doo-Noch-Keen, 2 Alaska 624; 
State v. Tibbetts, 86 Me. 189, 20 A 


Gos 

{b] Allegations that an act was 
unlawful, (1) under a statute mak- 
ing it so, are unnecessary (State v. 


Skolfield, 86 Me. 149, 29 A 922); (2)°- 


especially where the act is laid “con- 
trary to form of the statute” (State 
v. Tibbetts, 86 Me, 189, 29 A 979). 

{c] Unilawfully using fish trap.— 
An indictment under a statute pro- 
hibiting the use of a fish trap for 
catching fish need not allege the pur- 
pose for which the trap was placed; 
allegations that the trap was placed 
and fish were caught are sufficient. 
Sherrill v. State, 84 Ark. 470,° 106 
SW 967. 

[d] Liberating lobsters. — (1) In 
the case of a charge of catching or 
having in possession short lobsters, 
it should be alleged that they were 
not immediately liberated alive at 
the risk and cost of the person tak- 


, [§ 66 


other statutes, which are mere matters of defense 
need not be anticipated and negatived by allega- 
tions in the indictment or complaint." 
dictment or complaint should not charge defendant 
disjunctively or alternatively in such a manner as 
to leave it uncertain as to what is relied on as the 
accusation against him;'® nor charge him with two 
or more distinct offenses, so as to be bad for du- 


The in- 


ing ‘them. State v. Chadwick, 118 
Me. 233, 107 A 129 [overr State v. 
Brewer, 102 Me. 293, 66 A 642]; State 
v. Trefethen, (Me.) 8 A 547; State 
v. Bennett, 79 Me. 55, 7 A 903. . (2) 
But in the case of a charge of buy- 
ing, selling, giving away, or expos- 
ing for sale short lobsters, it is suffi- 
cient to allege simply that the lob- 
sters were of less than the pre- 
scribed length, without alleging that 
they were not immediately liberated 
alive, or whether they were alive or 
dead. State v. Chadwick, 118 Me. 
233, 107 A 129, 

fe] A complaint for fishing in a 
certain pond, ‘in which fishes are 


lawfully artificially cultivated or 
maintained, without the permission 
of B., the proprietor of the pond,” 


is sufficient, without further desig- 
nating the nature of B’s interest. 
Com. v. Tiffany, 119 Mass. 300. 

13. U. S—The Abby Dodge v. 
U. S., 223 U. S..166, 32° SCt 310. 56 
L. ed. 390; Thlinket Packing Co. v. 
US 236 Hedy 109) 149" COASTS! 

Ky.—Com. v. Bell, 30 SW 997, .17 
Kyl 277 (that a net was not a “‘dip 
net’’). 

Me.—State v. Murray, 84 Me. 135, 
24 A789; State v. Turnbull, 78 Me. 
392546) AUT, 

N. J.—Jacobus v. Meskill, 56 N. J. 
A DR PA per foy @ ES ERY 

N. Y.—Peo. v. Bradford, 227 N. Y. 
45, 124 NE 118. 

Pa.—Com. v. Clauss, 5 Pa. Dist. 
658, 18 \Pa- ‘Cow 381. 

Tex.—Holtzgraft v. State, 23 Tex. 
A. 404, 5 SW 117. 

Wash.—State v. Lewis, 45 Wash. 
475, 88 P 940, 122 AmSR 934. 

{a] MTlustrations.—(1) Unaer a 
statute requiring fish weirs to be 
kept open on Sunday, but exempting 
certain waters from the requirement, 
a complaint which does not allege 
that the offense was committed in 
the waters not exempted is insuffi- 


cient. State v. Turnbull, 78 Me. 392, 
(oad Weld Fs (2) Under a _ statute pro- 
hibiting the taking of salmon ex- 


cept with hook and line between six 
o’clock P. M. on Saturday and six 
o’clock A. M. on Monday, and ex- 
cepting from its provisions Indians 
residing in the state, an information 
which charges defendants with vio- 
lating the law and shows on its face 
that neither defendant is an Indian 
residing in the state is sufficient. 
State v. Lewis, 45 Wash. 475, 88 P 
940, 122 AmSR 934. 

14. Com. v. Drain, 99 Ky. 162, 35 
Sw 269, 18 KyL 50; Com. v. Bell, 
SO SS Wa 09%, plete eSyglae 27h tonsie a Vem VE 
Skolfield, 86 Me. 149, 29 A 922; Com. 
v. Richardson, 142 Mass. 71, 7 NH 


26; State v. Harvey, 88 Vt. 358, 92 — 


A 452; State v. Eldredge, 71 Vt. 374, 
45 A 753; State v. Smith, 61-Vt. 346, 
17 A 492. 

15. Venturio v. State, 37 Tex. Cr. 
653, 40 SW 974. 

{a] Unlawfully using net or 
seine.—An information charging de- 
fendant with catching “fish or terra- 
pin, or both fish and terrapin, with a 
drag seine, or set net,’ during the 


‘| close season, is fatally defective as 


being in the alternative. Venturio 
v. State, 87 Tex. Cr. 653, 40 SW 
974, 


Disjunctive and alternative allega- 


tions generally see Indictments and 


Informations [22 Cyc 296]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page aid note number. 
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plicity;*° but it is not bad for duplicity where the 
different acts charged constitute but one offense,!? 
or where acts tending to charge a separate offense 


may be rejected as surplusage.18 


[§ 67] 3. Issues, Proof, and Variance. 
tions relating to the issues, proof, and variance in 
a prosecution for a violation of the fish laws are 
governed by the rules which apply in criminal prose- 
In accordance with ‘such rules 
the offense must be proved as charged,”° and defend- 
ant is entitled to an acquittal if there is a material 
variance between the allegations in the indictment 


eutions generally.1® 


FISH 
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is legally essential to the charge;24 but not where 
there is no variance or it is an immaterial one.? 
Where a person prosecuted for unlawful fishing 


admits the use of an unlawful device, he cannot at 


Ques- 


[§ 68] 


or complaint and the proof as to some matter which 


16. Rowe v. State, 83 Ark. 244, 103 
SW 613. 

[a] Unlawfully using net or 
seine.—An indictment brought under 
a statute making it unlawful to 
place any seine or net in the waters 
of the state for the purpose of catch- 
ing fish, and charging defendant with 
catching fish with a net and Seine, 
is void for duplicity. Rowe v. State, 
83 Ark. 244, 103 SW 613. 

Joinder of offenses generally see 


Indictments and Informations [22 
Cyc 376]. 

17. Keoun v. State, 64 Ark. 231, 
41 SW 808; State v. Snowman, 04 


Me. 99, 46 A 815, 80 AmSR 380, 50 
LRA 544; State v. Dunning, 83 Me. 
178, 22 A 109; Hedberg v. Woodhall, 
NOMAUS lat Ore, Late: bo Ae 

[a] Tllustrations.—(1) An indict- 
ment charging defendant with hav- 
ing in her possession live and cooked 
lobsters less than a certain length 
in violation of the statute is not void 
for duplicity, since having a part of 
the lobsters in possession alive and 
a part cooked constitutes but one of- 
fense. State v. Brewer, 102 Me. 293, 
66 A 642. (2) An indictment for 
catching lobsters which alleged that 
defendant, did “‘catch and have in his 
possession” certain lobsters, is not 
bad for duplicitys as the catching 
necessarily involves the having in 
possession. State v. Dunning, 83 Me. 
178,22 A 109. 


18.3!) Com. “y. Bell, 30 SW 997,27 
KyL 277; State v. Adams, 78 Me. 
486, 7 A 267. 4 

{a] Illustration. — A complaint 


which sufficiently states an unlawful 
using of the kind of net prohibited 
by statute, and further alleges the 
unlawful killing of bass in violation 
of such statute, is not bad for du- 
plicity, as the latter allegation is 
merely by way of aggravation of the 
former offense. State v. Adams, 78 
Me. 486, 7 A 267. 

19. Peo. v. Haagen, 139 Cal. 115, 
72 P 836; Peo. v. Neal, 143 Mich. 
271, 106 NW 857. See generally In- 
dictments and Informations [22 Cyc 
445]. 

20. Peo. v. Van Maren, 126 Mich. 
103, 85 NW 240; Com. v. Immel, 33 
Pa. Super. 388; Gill v. State, 45 Tex. 
Cr. 256, 76 SW 575. ae 

[a] Thus where a prosecution for 
unlawfully catching fish specially 
charges that the offense was com- 
mitted by exploding dynamite in the 
water, a conviction cannot be sus- 
tained in the absence of definite evi- 
dence that the substance exploded 
was dynamite. Gill v. State, 45. Tex. 
Cr. 256, 76 SW 575. 

_ [b] Tocus of offense-—Where a 
complaint for illegal fishing charges 
the locus of the offense as in Grand 
river, township of Grand Haven, 
county of Ottawa, it is competent 
to show that the offense was com- 
mitted anywhere within the county. 


Peo. v. Van Maren, 126 Mich. 103, 
85 NW 240. 
21. Rhoades v. State, 96 Ark. 63, 


1381 SW 48; Keoun v. State, 64 Ark. 
231, 41 SW 808; Johnson v. State, 
114 Ga. 790, 40 SE 807; Knight v. 
State, 15 Ga. A. 474, 83 SE 797; 
State v. Weeks, 88 Mo. A, 263; State 


v. Diamond Ice, etc., Co., 105 Wash. 
122, 177 P’ 634. See generally In- 
Doe and Informations [22 Cyc 
[a] Wariance held material.—(1) 
Between an indictment charging that 
accused fished with a trammel net 
and proof that he fished with a 
hoop or barrel net. Rhoades v. 
State, 96 Ar}. 63, 131 SW 48. (2) 
Between an indictment that defend- 
ant put dynamite in a certain lake, 
and proof that the act was done half 
a mile distant from the lake, in a 
creek which runs through the lake. 
Keoun v. State, 64 Ark. 231, 41 SW 
808. (3) Between an information 
charging accused with using a seine 
in a certain lake, and proof that the 
seine was set during high water in 
an overflowed field then covered with 
water from the lake. State v. Weeks, 
88 Mo. A. 268. (4) Between an in- 
dictment for removing oysters from 
a private oyster bed, and proof that 
accused took oysters. from a bed 
situated between high-water mark 
and low-water mark on an inlet of 
the sea, the title to which is not 
shown to exist in any private person. 
Johnson v. State, 114 Ga. 790, 40 SH 
807. °(5) Between a charge that de- 
fendant did unlawfully catch shad 
fish with a net during the prohibited 
season, and not charging the offense 
of laying such nets, and proof that 
he left nets in the river or was shad 
fishing, where it did not appear that 
he actually caught any fish. Knight 
v. State, 15 Ga. A. 474, 83 SH 797. 


22, Alaska Packers’ Assoc. _v. 
U.S... 244, Med. .710, 157. CCA 158; 
Com. v. Hodgkins, 170 Mass. 197, 


49 NE 97; State v. Tayler, 13 R. I. 
541. 

[a] Wlustrations.—(1) Under an 
indictment under Alaska Comp. L. 
(1913) § 266, for wantonly wasting 
and destroying salmon taken in 
waters of Alaska, alleging an offense 
on July 30, 1918, a conviction for an 
offense on July 28, the day on which 
the government elected to prove the 
offense, would not be reversed be- 
cause of a variance. “Since the in- 
dictment charged but one crime, and 
since*the prosecution was not limited 
to the precise date named in the in- 
dictment, and since the trial court 
ruled, and instructed the jury, in 
effect, that the evidence of the trans- 
actions on the days other than July 
28th was admitted and should be 
considered solely as bearing on the 
question as to whether or not the 
fish were wantonly wasted or de- 
stroyed, we are unable to see any 
sound reason why the judgment 
should be reversed because of the 
variance between the date elected by 
the government’s attorney and that 
named in the indictment and in the 
verdict of the jury.’ Alaska Pack- 
ers’ Assoc. v. U. S8., 244 Fed. 710, 
713, 157 CCA 158. (2) Where, under 
a statute prohibiting a person from 
having in his possession a lobster of 
less than a certain length, the com- 
plaint alleges that defendant had in 
his possession lobsters of less than 
the required length, and the proof is 
that the lobsters were dead, there is 
no variance. Com. v. Hodgkins, 170 


the same time contend that the statute forbidding 
such device was not violated because the fish taken 
were not game or food fish.?* 

4. Evidence. 
erned by special statute,?* the rules of evidence 
which govern in eriminal prosecutions generally,?5 
apply in a prosecution for a violation of the fish 
laws,?° as to the burden of proof,?’ presumptions,?8 


Except in so far as goy- 


Mass. 197, 49 NE 97. 
23. Com. v. Allen, 86 Pa. Super. 
ae Com. v. Kenney, 32 Pa. Super. 


24 See statutory provisions; and 
Peer v. Sheehan, 28 R. I. 160, 66 A 

{a] Constitutionality of statute.— 
A statute providing that the pos- 
Session of short lobsters shall be 
prima facie evidence to convict is 
not in conflict with the constitutional 
provisions that the accused shall be 
confronted with the witnesses 
against him, and shall have compul- 
sory process for obtaining witnesses, 
and that every man shall be pre- 
sumed innocent until pronounced 
guilty by law. State v. Sheehan, 28 
KR. I. 160, 66 “A: 66. 
25. See Criminal Law §8§ 947— 
1999. 

26. Peo. v. Neal, 143 Mich. 271, 
106 NW 857. : 

[a] Admission. — Where on a 
prosecution for catching and at- 
tempting to catch fish with nets, de- 
fendant admits on the witness stand 
that. he was fishing with nets on 
“about” the date alleged, the attempt 
to take fish with nets, which is 
equally an offense with catching 
them, is admitted as charged. Peo. 
People 143 Mich, 271, 106 NW 


857. 

27. See Criminal Law §§ 993-1004. 

[a] Whus the state has the bur- 
den of proving the essential ele- 
ments of the offense charged. Har- 
ris v. State, 14 Ga. A. 574, 81 SH 
815; State v. Guidry, 142. La. 422, 
76 S 843; State v. Authement, 139 
La. 1070, 72 S 7389; McCowen v. Bow- 
ring, 7 Newfoundl. 872. 

[b] “whe burden is on the state 
in a prosecution for taking oysters 
from a leased oyster bed, to show 
that the oysters had ‘been planted 
by the lessee. State v. Guidry, 142 
la. 422, 76 S 843; State v. Authe- 
ment, 139 La. 1070, 72 S$ 739. 

[c] In Wew Jersey on trial of an 
indictment under the act of March 
22, 1901 § 22 (Pen, L. [1901] p 317), 
for unlawfully dredging oysters, the 
state need not prove that the oyster 


bed had been marked, buoyed, or 
staked by or under the: supervision 
of the state oyster commission, 
State v. Lee, 70 N. J. L. 368, 57 


Ay 142) [att (72 UN! 7S: ae 852,59 eA 
1118) (ati (207, Us S.4 6%, 28 2SCu 225 
52 L. ed. 106)]. 


[d] Burden on accused (1) , to 
show that he comes within an ex- 
ception. Peo. v. Bradford, 227 N. Y. 


45, 124 NE 118. (2). Thus he has 
the burden of proving the facts 
bringing him within the exception to 
rule requiring license. Peo. v. Brad- 
ford, 227 N. Y. 45, 124.NE: 118. 

28. State v. Guidry, 142 La. 441, 
76 S 849. See generally Criminal 
Law §§ 1005-1038. 

[a] Rebuttal—oOn a trial for tak- 
ing oysters the presumption that 
leased ground was not a natural 
oyster reef is open to rebuttal by 
evidence. State v. Guidry, 142 La. 
441, 76 S 849. 

[b] Statutory presumptions exist 
in some states. State v. Pollock, 
(Ss. D.) 175 NW 557, 


644 [26C.J.] 


and the admissibility,?® and weight and sufficiency °° 
of the evidence. As in other criminal prosecutions,** 
in order to convict defendant, the jury must be 
satisfied from the evidence, beyond a reasonable 
doubt, of his guilt 8? and this may be established 
Where a prima facie 
case is made out against defendant, as where, under 
some statutes, he is shown to have had possession 
of prohibited fish,?* or of an illegal device,?> the | 


by circumstantial evidence.*3 


29. 
47, 25 “A. 451, f 

Ill.—Smith v. Peo., 46 Ill. A. 130. 

La.—State v. Guidry, 142 La, 422, 
76 S 843. 

Mich.—Peo. v. Dornbos, 127 Mich. 
136, 86 NW 529. 

N. Y.—Peo. v. Warner, 116 App. 
Div. 863, 102 NYS 362 [app dism 192 
N. Y. 542 mem, 84 NE 1117 mem]; 
Peo. v. Decker, 10 NYS 676. 

R. I.—State v. Sheehan, 28 R. I. 
160, 66 A 66. 

Wash.—State v. Cherry Point Fish 


Co., 72. Wash.. 420; 130 P 499. 
Wis.—State v. Nergaard, 124 Wis. 
414, 102 NW 899. 
See generally Criminal Law 


§§ 1034-1558. 

[a] Bvidence held inadmissible.— 
In a prosecution for having short 
lobsters in his possession, evidence 
that on previous occasions defendant 
had in his possession lobsters of a 
lawful size is incompetent. State v. 
Sheehan, 28 R. I. 160, 66 A 66. 

[ob] Expert testimony.—(1) The 
admission of expert testimony to 
show that defendant’s rakes were 
such as would disturb planted oysters 
was not prejudicial to defendant 
when he himself admitted that his 
rakes, if overboard when he «was 
sailing over the bed, would have dis- 
turbed the oysters. Peo. v. Decker, 
10 NYS 676. (2) A witness familiar 
with the habits of fish upon meeting 
an obstruction is competent to tes- 
tify whether they would or would 
not be obstructed by nets placed in 
a particular manner. Smith v. Peo., 
46 Ill. A. 130. 

[ce] Watural oyster bed.—In a de- 
fense to ’a criminal prosecution for 
taking oysters from a place which 
has been designated to private par- 
ties, the only evidence admissible 
that such place is a natural oyster 
bed, a grant of which would be in- 
valid, is that it is embraced in the 
locations and descriptions contained 
in the statute enumerating the nat- 
ural oyster beds under the jurisdic- 
tion of the state. State v. Nash, 62 
Conn. 47, 25 A 451. 

80. Ark.—Richardson v. Stats, 77 
Ark. 321, 91 SW 758. 

Cali—Peo. v. Ah Him, 14 Cal. A. 
280, 111 P 627; Peo. v. Russo, 8 Cal. 
PAN 6864 9%) 7,00. 

Ga.—Silver v. State, 147 Ga. 162, 
93 SE 145; Knight v. State, 15 Ga. 
A, 474, 83 SE 797. 

Towa.—State v. Denhardt, 129 
Towa 135, 105 NW 385. 

Me.—State v. Murray, 84 Me. 135, 
24 A 789. 

Mass.—Com. v. Young, 165 Mass. 
396, 43 NE 118; Com. v. Bliot, 146 
Mass. 5, 15 NE 81; Com. v. Pease, 
137 Mass. 576. i 

Mich.—Peo. v. Dornbos, 127 Mich. 
136, 86 NW 529. 

Miss.—Valentine v. State, 35 S 170. 

Mont.—State v. Russell, 52 Mont. 
583, 160 P 655. 

Naav.——Peo. Var Manners) 128) Ne Yo 


416, 28 NE 364; Peo. v. Decker, 57 
Bun yep ot) LO INS meG sae COmn i. 
Lowndes, 55 Hun 469, 8 NYS 908 


[rev on other grounds 130 N. Y. 455, 
29 NE 751]. 

Or.—State v. Blanchard, 96 Or. 79, 
189 P 421; State v. Marco, 93 Or. 


333, 183 P 653. 
Vt.—State v. Mack, 92 Vt. 103, 102 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of defense.®® 


ings.4° In the 


Conn.—State v. Nash, 62 Conn.,;A 58. 


Va.—Morgan vy. Com., 98 Va. 812, 
35 SH 448, 
Wash.—State v. Diamond Ice, etc., 
Co., 105 Wash. 122, 177 P 634. 
Eng.—Reg. v. Stimpson, 4 B. & S. 
301, 116 ECL 301, 122 Reprint 472; 
Vance v. Frost; 58. J., P.. 398. 
gee C.—Rex v. Oberlander, 15 B. C. 


N. B.—Rex v. Fraser, 36 N. B. 
109; Ix p. Kelly, 29 N. B. 271. 
See generally Criminal Law 


§§ 1559-1999. 

[a] Evidence held sufficient.—(1) 
To sustain a conviction for taking 
fish by unlawful means. State v. 
Denhardat, 129 Iowa 135, 105 NW 385. 
(2) To sustain a conviction of fish- 
ing with unlawful nets. Peo) Vv. 
Russo; 8, Cal. A.) 636,090 b 110 0. Ce) 
To warrant the rejection of the de- 
fense that accused caught the fish 
for family use. Richardson v. State, 
[7 Ark. 321, 91 SW 758.. (4) To jus- 
tify a finding that defendant used 
a net for the purpose of catching 
fish.” Peo. v. Ah Him, 114 -Cal. 7A. 
280, 111 P 627. (5) Testimony by 
a number of witnesses that they had 
frequently fished in a designated 
creek for many years, and had never 
caught any bass or seen any that 
were caught therein, is sufficient to 
support a finding by the jury that 
such creek was not inhabited by 
bass, although a witness for the state 
testified that he had on one occa- 
sion caught black or Oswego bass in 
the creek. Peo. v. Tanner, 128 N. Y. 
416, 28 NE 364 [aff 14 NYS 334]. 
(6) Evidence that a person was seen 
on the river in a canoe between cer- 
tain hours at night with the appli- 
ances commonly used in illegal fish- 
ing, in the absence of any explanation 
of the situation, and where the 
charge was not denied on oath, was 
sufficient to justify a conviction for 


illegal fishing. Rex v. Fraser, 36 
ING AB to. 
{b] Evidence held insufficient.— 


(1) To sustain a conviction for fish- 
ing on posted lands. Valentine v. 
State), GMiss.) i865 00.0 Ga) eLomre= 
but the presumption of innocence. 
Harris v. State, 14 Ga. A. 574, 81 SH 
815. (3) To show that the fish were 
caught within waters of the state. 
State v. Diamond Ice, ete., Co., 105 
Wash. 122, 177 P 634. \ 

81. See Criminal Law §§ ,1590— 
1598. 

g2. Harris v. State, 14 Ga. A. 574, 
81 SE 815; State v. Guidry, 142 La. 
422, 76 S 843. 


33. Peo. v. Russo, 8 Cal. A. 636, 
97 P 700; State v. Guidry, 142 La. 
422, 76 S 843; Com. v. Richardson, 
142 Mass. 71, 7 NE. 26. And see 
cases supra note 30, 

34, Terr. v. Hoy Chong, 21 Ha- 
waii 39; State v. Sheehan, 28 R. I. 
160, 66 A 66. j 

35. Com. v. Shupp, 15 Pa. Dist. 
631h0 Se, Pa.) Come luis. 

36. Terr. v. Hoy Chong, 21 Ha- 
waii 39; Com. v. Beilstein, 29 Pa. 
Super. 38738. 

[a] ‘Where offering fish for sale 


in violation of statute has been 
shown, the burden is on defendant 
to prove special facts. showing that 
the transaction is not within the pur- 
view of the statute or that the statute 
as applied to such facts is unreason- 


[§ 69] 5. Trial. 
in other criminal cases *? apply to the trial of a 
criminal prosecution for a violation of the fish 
laws, such as in regard to the instructions, ques- 
tions of law and fact,®® and the verdict and find- 


[§§ 68-69 


burden is on him to adduce evidence of his matters 


The rules which govern trials 


absence of a necessity for special 


findings the verdict may be general,*! and special 


J able. RELrl wy Vie LOY ChHONS as Le tia= 
wali 89. 

37. See Criminal Law §§ 2000- 
2614. 


38. Mass.-—Com. v. Young, 165 
Mass. 396, 43 NE 118. 
N. J.—State v. Lee, 70 N. J. L. 


368, 57 A 142 [aff 74 N. J. L. 852, 
59 A 1118 (aff 207 U.S: 67, 28 SCt 
22, 52 L. ed. 106)1. 


R. I.—State v. Sheehan, 28 R. I. 
160, 66 A 66. 
Tex.—Maxfield v. State, 53 Tex. 


Cr. 452, 110 SW 452. 
ie Ne a icy v. Mack, 92 Vt. 103, 102 
oO. 

Wash.—State v. Cherry Point Fish 
Co., 72 Wash. 420, 130 P 499. 
See generally Criminal 

§§ 2353-2517. 

[a] Instructions held not erron- 
eous.—(1) Where on a trial for un- 
lawfully dredging oysters-the acts 
charged point clearly to that pur- 
pose, it is not reversible error for 
the court in instructing the jury to 
refer to the proof of the acts as 
sufficient proof of guilt, without ex- 
pressly referring to the purpose; 
there being no request on behalf of 


Law 


the defendant that the purpose 
should be more particularly men- 
tioned, (-State’ (vy _Meese(0) (Na ee 


368, 57 “A. 142) [afi 74 Ny T8525 
59 A 1118 (aff 207 U. S. 67, 28 Sct 
22, 52 L. ed. 106)]. (2) An instruc- 
tion after defendant had introduced 
evidence explaining his possession, 
that if defendant, knowing that he 
had lobsters in his possession, and 
having full opportunity to examine 
them, neglected to inform himself 
that they were under legal size, he 
might be found guilty, is correct 
without charging that if he can ex- 
plain the possession, and did not 
know he had short lobsters in his 
possession, he is not guilty. State 
v. Sheehan, 28 .R. I. 160, 66 A 66. 

[b] Instruction held erroneous or 
properly refused.—On a trial for 
having in his possession lobsters less 
than ten and one-half inches in 
length, in violation of statute, it is 
proper to refuse to instruct that the 
possession of the lobsters showed no 
more than temporary custody of an- 
other’s property, where the agreed 
facts would support a finding that 
they were in defendant’s possession 
as owner. Com. v. Young, 165 Mass. 
396, 43 NE 118. 

39. State v. Snowman, 94 Me. 99, 
46 A 815, 80 AmSR 380, 50 LRA 544; 
Gavina v. State, 65 Tex. Cr. 572, 145 
SW 594 (peremptory instruction for 
defendant properly refused). See 
generally Criminal Law §§ 2272-— 
235244. 

40. Dean v. State, 98 Md. 80, 56 
A 481. See generally Criminal Law 
§§ 2571-2613. 


41. Dean v. State, 98 Md. 80, 56 
A 481. 
[a] Whus under an oyster Yaw, 


providing that a fine of twenty-five 
dollars shall be imposed for having 
in possession unmerchantable oys- 
ters, and, in addition to that, the 
sum of six cents per bushel for the 
entire cargo, and a further fine of 
one additional cent per bushel for 
each additional one per cent of un- 
merchantable oysters, it is not nec- 
essary, in a prosecution under the 
law, for the jury to find the quantity 


— 


§§ 69-71] 


findings when given are not conclusive unless re- 
A conviction under the Canada Fish- 
eries Act ** which specifies the offense merely as 
‘llegal fishing’’ is bad for uncertainty.*4 


sponsive.*? 


6. Punishment. The 


[§ 70] 


violations of the fish laws is generally prescribed 
by the statutes creating the offenses;*® but even 
independently of such statutes defendant may be 
committed until payment of a fine as in other prose- 


' FISH-FISSURE 


waa 7 


punishment for 


the cause.®° 


cutions.4® Where the fish law prescribes no punish- 


* FISHERY. 
FISHING.? 
FISHING BANKS. 


FISHING BILL. A bill in which plaintiff shows 
no cause of action, and endeavors to compel de- 
fendant to disclose one in plaintiff’s favor.4 

FISHING EXPEDITION. A term applied to 
examinations or investigations which seek informa- 
tion, not evidence, for use in instituting proceedings 


against persons not parties.5 
FISHING IMPLEMENT.* 
FISHING PLACE.’ 


of cargo, nor the percentage of un- 
merchantable oysters it contains, a 


verdict of guilty being sufficiently 
certain. Dean v. State, 98 Md. 80, 
56 A 481. 

42. State v. Gilmore, 141 Mo. 506, 


42 SW 817 (in a prosecution for fail- 
ure to construct chutes in a mill- 
dam, an answer by the jury to an 
interrogatory as to whether passage 
of fish was obstructed, that there 
was “no injury to fish of passage,” 
was not responsive and hence not 
conclusive on the question of ob- 
struction). 

43. Can. Rev. St. (1886) c 95. 


44. Ex p. Dixon, (N. B.) 7 CanCr 
Cas 336. 
45. See statutory provisions; and: 


U. S.—The Tokai Maru, 190 Fed. 
450, 111 CCA 282 [certiorari den 225 
U. S. 703, 32 SCt 836, 56 L. ed. 1265]. 

€al.——Peo.) ve Tom Nop; 5124, Cal. 
150, 56 P 786. 

Fla.—Snowden v. Brown, 60 Fla. 
212, 53 S 548. 

Md.—Dean v. State, 98 Md. 80, 56 
A 481. 

N. B.—Ex p. Gilbert, 36 N. B. 492. 

Newfoundl.—In re Pincello, 7 New- 
foundl. 472. 

[a] General statute.—A statute 
declaring every offense, in which a 
different punishment is not pre- 
scribed, to be a misdemeanor pun- 
ishable with imprisonment not, ex- 
ceeding six months, or a fine not 
exceeding five hundred dollars, or 
both, does not apply to a statute 
making a violation of the fish laws 
punishable by a fine not exceeding 
one hundred dollars, or imprison- 
ment not less than fifty days, or 
both. Peo. v. Tom Nop, 124 Cal. 
150, 56 P 786 (Pen. Code §§ 19, 636). 

Punishment and prevention of 
crime generally see Criminal Law 

3186-3257. 

Bae Dean v. State, 98 Md. 80, 56 
A 481; Rex v. Fraser, 36 No B: 
109; Rex v. Berrigan, (N. S.) 17 Can 
CrCas 329, 2 HastLR 88. 

[a] Zllustration. — Although an 
oyster law provides merely for a fine 
for having in posession unmerchant- 
able oysters, nevertheless, under 
Code Pub. Gen. L. art 38 § 1, declar- 
ing that, whenever any fine or pen- 
alty is imposed by any act of assem- 
bly for doing any forbidden ACt,wene 
person shall be sentenced to the fine 
or penalty and costs, and in default 
of payment be committed to jail, 
etc., the court is authorized to sen- 
tence a person convicted of a viola- 
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ment, defendant may be punished under a general 
statute relating to offenses of the same grade.*? 

Appeal. 
provided for by special statute,4® an appeal from a 
conviction in a criminal prosecution for a violation 
of the fish laws is governed by the rules relating to 
appeals in other criminal eases,4® such as the rules 
in regard to the determination and disposition of 


Except in so far as it is 


FISHING.SEASON. A term which has been de- 
fined to mean from the date when a vessel sets out 
on her first trip until October 20 of the same year, 


FISSURE."° 


but with the power in the master to terminate the 
season at an earlier date.® 

FISHING STORES. A term that may include 
hooks, gaffs, nippers, and knives used by a boat 
in the fishing trade.® 
A cleft;11 a narrow opening made 


by the parting of any substance.” 


Fissure vein. 


In mining parlance, a longitudinal 


opening with a foreign substance in it.13 


tion of the Oyster Law to stand 
committed until the fine imposed is 
pad: Dean v. State, 98 Md. 80, 56 A 

Payment and enforcement of fine 
generally see Fines, Forfeitures and 
Penalties §§ 18-37. 

47. Douglas v. Smith, 66 Fla. 460, 
63 S 844; Stinson v. State, 63 Fla. 
42, 58 S 722; Dean v. State, 98 Md. 
80, 56 A 481. 

48. See statutory provisions; and 
BES pee Welly, 20s uNew Bite Vls ReL ave 
Todd, 10 N. S. 62 (under the Domin- 
ion Fisheries Act an appeal lies from 
a Summary conviction to the su- 
preme court); Gough v. Morton, 3 
N. S. 10 (under the River Fisheries 
Act appeal must be to the sessions). 

[a] In Pennsylvania, in a _ pro- 
ceeding under the act of April 27, 
1903 MCP esp ole) relating =tomthe 
use of a fish basket. without a mov- 
able bottom, no appeal lies to the 
common pleas, such an appeal on a 
conviction will lie only to the quar- 
ter sessions. Com. v. Messinger, 29 
Pa. Co. 274. 

[b] Certiorari will lie, although a 
remedy by appeal to the minister of 
marine and fisheries is provided for 
in the statute. Ex p. Kelly, 29 N. B. 


201. 

49. Jernigan v. Com., 104 Va. 850, 
52 SE 361; Rex v. Townshend, 35 
N. S. 401. See generally Criminal 


Law §§ 672-709, 3258-3778. 

50. Com. v. Snyder, 36 Pa. Co. 
183; Onions v. Clarke, 81 J. P. 177. 
See generally Criminal Law §§ 689- 
697, 3735-3770. 

[a] In Pennsylvania, (1) an ap- 
peal from a summary conviction for 
illegal fishing should be sustained 
and the proceedings set aside, where 
the uncontradicted testimony shows 
that defendant was fishing for that 
and not for food fish, and mere pos- 
session of seines was shown in de- 
fendant (Com. v. Brendle, 23 Pa. 
Dist. 587); (2) or where the record 
of the justice fails to show the 
county in which the alleged offense 
was committed, and ‘there is noth- 
ing in the record which would pro- 
tect defendant from prosecution in 
any other tribunal for the same of- 
fense (Com. v. Snyder, 36 Pa. Co. 
183); (3) or where the evidence is 
doubtful or otherwise inadequate to 
sustain a conviction (Com. v. Wit- 
wer, 23 Pa. Dist. 592; Com. v. Hit- 
nier, 23 Pa. Dist. 589; Com. v. Friend, 
290 Pa. Dist. 395). (4) The appeal 
will be dismissed and justice’s pro- 


ceedings confirmed where defendant 
admits he had a prohibited net and 
used it. Com. v. Hitnier, 23 Pa. Dist. 

1. See Fish § 2, 

2. See Fish § 1. 

3. See Fish § 5. 

Carroll v. Carroll, 11 Barb. (N. 
Y.) 293, 298. To like effect Hurricane 
Tel. Co: v.* Mohler, 51 W! Va. 1,17; 
41 SE 421. See also Discovery § 86; 
Hquity § 390. 

[a] Similar definition.—‘“A bill in 
equity, that seeks a discovery upon 
general, loose, and vague allegation§s, 
is styled a ‘fishing bill.’’’ In re Pa- 
cific R. Commn., 32 Fed. 241, 263. 

5. In re Great Northern Constr. 
Co., 50 Misc. 467, 100 NYS 564, 568. 
See Fishing Bill ante this page. 

6. See Fish § 7. 

See Fish § 6. 

8. Wentzell v. Winacht, 41 N. S. 
406, 408 (distinguishing the term 
“fishing voyage’ in that a fishing 
season may embrace one or more fish- 
ing voyages). 

9. Pichon v. The Alliance No. 2, 
20 B. C. .560,) 17 Can. Exch? 201, 20 
DomLR 70. See also The Dundee, 1 
Hagg. Adm. 109, 2 Hagg, Adm. 137 
(where fishing stores are referred to 
as embracing “boats, fishing-tackle, 
such as harpoons, lines, and rockets, 
casks and various other imple- 
ments,” independently of the ship’s 
“sailing-stores’’). 


10. See Mines and Minerals [27 
Cye 535]. 
11. Webster D. [quot L. BE. Water- 


man Co. v. Forsyth, 121 Fed. 107, 108]. 

12. Webster D. [quot L. E. Water- 
font Co. Vv.) Forsyth, 122 Med. 10%; 
108]. 

[a] “As a fissure of a rock.”— 
Webster D. [quot L. E. Waterman 
Co. v. Forsyth, 121 Fed. 107, 108]. 

13. Crocker v. Manley, 164 Ill. 282, 
290, 45 NE 577, 56 AmSR 196 [cit 
Hughes D.J. See also Mines and 
Minerals [27 Cyc 535]. 

[a] “Fissure veins have many 
characteristics. They are the fillings 
of fissures or openings of the coun- 
try rock, of all kinds of rocks of all 
ages, contain different kinds of ma- 
terial, in Some respects correspond- 
ing with, in others differing from, 
the country rock; the most common 
material being quartz. The fissures 
have selvages and slickensides, and 
the gangue material is generally 
easily distinguished from the coun- 
try rock. Fissure veins are simple 
or banded, according to structure as 
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(Fishery—Fixture Solo, Solo Cedit inclusive). 
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FIT. [§ 1] A. Asa noun. Adaptedness; ad- 
justment; the quality of being fit;'* also a stroke of 
disease;1® a sudden and violent attack of a dis- 
order.1® i 

Fit of mania. A temporary depression or aber- 
ration of the mind, which sometimes accompanies 
or follows intoxication, and is often accompanied by 
delusions, hallucinations, and illusions.’* 

[§ 2] B. As an adjective. Proper.*® 

Phrases: ‘‘All fit for cultivation,’’?® ‘‘fit and 
capable of doing work,’’ *° ‘‘fit and competent per- 
sons,’’ 24 ‘‘fit and proper person,’’ *? ‘fit and proper 
regulations,’’?* ‘‘fit for cultivation,’’** ‘‘fit for 
distillation,’’?25 ‘‘fit for habitation,’’?* ‘‘fit 
only,’’2" ‘‘fit to be prosecuted,’’?% ‘‘fit to be 
trieds;2%22-6*seem: fit;?’.2° © think fits?’ §4 

[§ 3] ©. Asa Verb. Furnishing a thing suit- 
able for the use of another ;*? to furnish with things 
proper or necessary ;** to make suitable;** to pre- 
pare.%5 

Phrases: ‘‘Fit for cultivation,’’®* ‘‘fit up,’’ %? 
‘fitted for such voyage,’’ *® ‘fitted for college,’’ 3° 
“fitted for use,’’ 4° ‘fitted out,’’ #1 ‘‘fitting up the 


1 Brock. 384. 
35. Webster 


to minerals. Some continue in the 
same direction; others are irregular 
and change their courses. Some 
have continuity of ore, while others 


Gay, 11 Pick. (Mass.) 106, 109]. 
also Sumner v. Caswell, 20 Fed. 249, | v. 


FIT—FIX 


premises.’’ 42 

FIT FABRICANDO FABER.*% 

FITFUL. Irregularly variable; spasmodic.** 

FITNESS.*® Adaptedness;#® serviceableness;*? 
suitable ;*8 the quality of being suitable and adapted 
to the performance of certain duties;*® the quality 
or state of being fit;°° also use;*! utility.®? 

FITTING. Anything employed in fitting up 
permanently, used generally in the plural, in the 
sense of fixtures, tackle, apparatus, equipment;°* 
anything used in fitting up, especially, in the plural, 
necessary fixtures or apparatus.°* 

FITZ. A Norman word, meaning ‘‘son.’? 55 

FIVE. Four and one added; one more than four.®® 


FIVE DOLLAR BILL. A bank bill for the pay- _ 


ment of five dollars.®? 

FIVE PER CENT GRADE. A rise of five feet 
in a hundred feet.°* 

FIVE-TWENTY BONDS. A term applied to cer- 
tain United States bonds from the fact that they 
were redeemable after five, but were not payable 
until twenty years after a given date.®® 

FIX. [§ 1] A. In General. The word is some- 


acter from that which may test the 


[quot Ware _ v.| competency, excellence, and worth 
See| of a candidate for public office. Peo. 
Knauber, 27 Misc. 2538, 255, 57 


are barren in places, and still others 
are faulted.” Grand Cent. Min. Co. 
v. Mammoth Min. Co., 29 Utah 490, 
573, 83 P 648. 

14. Webster Int. D. 

15. Webster Int. D. (“especially 
epilepsy or apoplexy, which produces 
convulsions or unconsciousness”). 

[a] Subject to “fainting fits” as 
used in an insurance policy see Shill- 


ing v. Accidental Death Ins. Co., 1 
Biié& 116), 121. 

16. Webster Int. D. 

17. Gunter v. State, 83 Ala. 96, 


109, 3 S 600. See also Insane Persons 
[22 Cye 1109]. 

18. Mostyn v. Lancaster, 23 Ch. D. 
583, 610 [cit Johnson D.]. See Fit- 
ness post this page. 

[a] “Suitable” synonymous.—Oil 
Seeds Pressing Co. v. U. S., 114 Fed. 
793. 

19. Strome v. Craig, (Man.) 15 
WestLR 197, 17 WestLR 51, 52. 

20. Russell v. Twin City Coal Co., 
(Alta.) 36 DomLR 2385, 238. 

21. Furlong v. New York, etc., R. 
Co., 83 Conn. 568, 578, 78 A 489, 21 
AnnCas 937. 
weal Reg, v. Cree, 67 i. T. Rep, WN; 
S5556, 0574. (pers Bruce; J.) Regivy. 
Harding, 6 T. L. R. 53, 54. 

23. De Forest v. Redfield, 7 F. 
Cas. No. 3,746, 4 Blatchf. 478, 483. 

24. Keeran v. Griffith, 34 Cal. 580, 


581. ‘ 

95,90. SS.) Va.brussing; 2% 5. Cas. 
No. 16,095, 2 Biss. 344. 

26. Faulkner v. Liewellin, 9 L. T. 
Rep. N. S. 251, 252. 

27. Swan; ete., Co. Vv. U.S. 113 
Fed. 243, 244, 51 CCA 200; Train v. 
U. S., 107 Fed. 261, 262; Gardiner v. 
Wise, 84 Fed. 387, 338, 28 CCA 148. 

28. Farrer v. Lowe, 5 T. L. R. 234. 

29. Banks v. Hollingsworth, [1893] 
1 Q. B. 442, 446, 447. 

80. Watson’s Case, 9 A. & E. 731, 
782, 36 ECL 384, 112 Reprint 1389. 

81. Mostyn v. Lancaster, 23 Ch. 
D. 5838, 610; Baxendale v. Great 
Western. R., Co., 14 C.. B. IN. S.J, 25, 
108 ECL i, 143 Reprint 343; Cherry 
v. Endean, 55 L. J. Q. B. 292, 294. 


32. Webster D. [quot Ware v. 
Gay, 11 Pick. (Mass.) 106, 109]. 
33. Webster D. [quot Ware v. 


Gay, 11 Pick. (Mass.) 106, 109]. See 
also Ackerson v. West, 172 Fed. 308. 

34. Webster D. [quot Ware v. 
Gay, 11 Pick. (Mass.) 106, 109]. See 
also The Caroline, 5 F. Cas. No. 2,418, 


251; Von Lingen v. Davidson, 1 Fed. 
178, 187; Shepard v. Shepard, 57 
Conn, 24,28, 17 A 1735.eratt vrkaine, 
119 Mass. 4389, 446. 

86. Keeran vy. Griffith, 34 Cal. 
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87. Kramrath v. Albany, 53 Hun 
206, 208, 6 NYS 54 (rooms), 

38. Sumner v. Caswell, 20 Fed. 


249, 251; Von Lingen v. Davidson, 1 
Fed. 178, 187. 

39. Shepard v. Shepard, 57 Conn, 
24, 28, 17 A 173 (“being prepared to 
take the academic course in an ordi- 
nary college, as that is the usual 
preparation for studying theology; 
and a collegiate education is such as 
is afforded by such a college’). 

40. Ackerson vy. U. :S., 172 Fed. 


41. The Caroline, 5 F. Cas. No. 
2,418, 1 Brock. 384 (equivalent to 
“built,” where the term is construed 
under a statute relating to a vessel 
fitted out for the slave trade). See 
also The St. Jago de Cuba, 9 Wheat. 
409, 413, 6 L. ed. 122; Von Lingen 
Vi, Davidson, 1 Med) 17841875 OU. So ve 
Guinet, 26 F. Cas. No. 15,270, 2 Dall. 
321, 328. 

42. Pratt v. Paine, 119 Mass. 439, 
446. 

43. A maxim meaning “The law 
presumes that a workman becomes 
an expert by a long continued exer- 
cise of his particular vocation.’ Mor- 
gan Leg. Max. See also Expert ante 
perky 6. 

44, Webster Int. D. 

{a] “Fitful acts of ownership.”— 
Connerly v. Dickinson, 81 Ark. 258, 
261, 99 SW 82. See also Adverse Pos- 
session § 64 et seq. 

45. See Fit ante this page. 

46. Peo. v. Knauber, 27 Misc: 253, 
255, 57 NYS 782. : 

47. Peo. v. Knauber, 27 Misc. 253, 
255, 57 NYS 782. 

Peo. v. Knauber, 27 Misc. 253, 
57 NYS 782. 

[a] “Reasonable fitness.” — Gar- 
nett v. Phoenix Bridge Co., 98 Fed. 
192,, 195. 

49. Peo. v. Knauber, 27 Misc. 253, 
255, 57 NYS 782. 

[a] This, in some cases, obviously 
includes habits, industry, energy, 
ambition, tact, disposition, knowl- 
edge of human nature, discretion, 
shrewdness, suitable physical pres- 
ence, etc., matters which require an 
examination of a very different char- 


NYS 782 [cit American Enc. D.]. 

{b] “Merit” distinguished. — Peo. 
v. Knauber, 43 App. Div. 342, 60 NYS 
298, 300; Peo. v. Knauber, 27 Misc. 
253, 204,57 NYS 782. 

50. Peo.'v. Knauber, 27 Misc. 253, 
20D, 57 NYS 782. 

51. Peo. v. Knauber, 27 Misc. 253, 
255, 57 NYS ‘782. 
Peo. v. Knauber, 27 Misc. 253, 


52. 
- 255, 57 NYS 782. 


53. Century D. [quot Brown v. 
State, 116 Ga. 559, 560, 42 SE 795 
(where the words a “certain lot 
of brass fittings’ as used in an in- 
dictment charging a theft is con- 
strued) ]. 

54 Brown v. State, 116 Ga. 559, 
560, 42 SH 795. 

[a] “As the fittings of a church 
or study.”—Webster D. [quot Brown 


ee 116 Ga. 559, 560, 42 SE 
ol. 
{b] “Fittings for measuring the 


amount of the gas” or “fittings for 
the meter” see Gaslight, etc, Co. v. 
Hardy iy On Bis oboe 

_[c] “Any meter... and any fit- 
tings for the gas” see Hughes vy. 
iicthle 3) PO Tu Re aan 

{[d] “Fittings” for waterworks de- 
fined see 34 & 35 Vict c 113 § 3. See 
also Grand Junction Waterworks Co. 
A ie a ane [1904] 2K Biun2se 

55. Black L. D. (“originally ap- 
plied to illegitimate children’). 

[a] Fitz en ventre sa mere.—A 
child unborn. Burrill L. D. See Secat- 
tergood v. Edge, 12 Mod. 278, 286, 88 
Reprint 1320. 

56. Webster Int. D. 

[a]_ “Five burners.” — Virginia 
City Gas Co. v. Virginia City, 3 Nev. 
320, 321; O’Connor v. Towns, 1 Tex. 
107, 109. 

[b] “Five days.”—State v. Gas- 
conade County Ct., 33 Mo. 102. 

{c] “Five and one per cent.”— 
Citizens’ State Bank v. Chambers, 129 
Iowa 414, 105 NW 692, 694. 

[d] “Five per cent interest.”— 
Ledford v. Hartford F. Ins. Co., 161 
Ill. A. 233, 240. 

57. Allen v. State, 86 Ga. 399, 400, 
12 SE 651 [quot Johnson v. State, 
119 Ga. 257, 260, 45 SE 960). 

58. Alexandria v. Morgan’s La., 
oti R., .etc.,, Co, 1099 Liakt5 0; 450138 

59. Morgan vy. U. S., 113 U. S. 476, 
497, 5 SCt 588, 28 L. ed. 1044. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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times used in a broad sense ® and sometimes in a 
1 To decide definitely ;*? to deter- 
mine;°* to direct without variation;** to establish 
invariably ;°° to fasten immovably;** to make firm, 
stable, or fast;°* to make permanent something that 


narrow sense,®1 


is unsettled;°* to make sure;® to 


manently;*° to settle;7 to settle permanently.” 
Sometimes the term is used in the sense of ‘‘al- 


low.’’*8 While properly speaking 
““pay,’’ "4 it is not infrequently 
such meaning.7® 
term ‘‘regulate.’’ 76 

Phrases: 


ing the amount,’’ §* ‘‘fixing 
[§ 2] B. _ Fixed.8 
finally determined upon;®® firm;%° 


60. Gist v. Rackliffe-Gibson Constr, 
Co., 224 Mo, 369, 387, 123 SW 921. 

61. Gist v. Rackliffe-Gibson Constr. 
Co., 224 Mo. 369, 387, 123 SW 921. 

62. Rackliff v. Peters, 136 Mo. A. 
168, 115 SW 5038, 504; Peo. v. Nassau 
eo uEty. 64 Misc, 328, 104 NYS 353, 

56. 

68. Rackliff v. Peters, 136 Mo. A. 
168, 115 SW 5038, 504; Peo. v. Nassau 
County, 54 Misc. 328, 140 NYS 353, 
356; Bunn v. Kingsbury County, 3 S. 
D. 87, 89, 52 NW 673. To like effect 
Gist v. Rackliffe-Gibson Constr. Co., 
224 Mo. 369, 387, 123 SW 921, 926. 
See also Determine 18 C. J. p 984. 

64. Durnford v. Patterson, 7 Mart. 
(La.) 460, 4638, 12 AmD 514; Rack- 
liff v, Peters, 136 Mo. A. 168, 115 SW 
5038, 504. 

65. Durnford v. Patterson, 7 Mart. 
(La.) 460, 463, 12 AmD 514. See also 
Establish 21 C. J. p 898. 

66. Logansport, ete, Valley Gas 
Co. v. Peru, 89 Fed. 185, 187; Dough- 
erty v. Austin, 94 Cal. 601, 625, 28 P 
834, 29 P 1092, 16 LRA 161 [quot 
Webster D.]. 

67. Logansport, ete. Valley Gas 
Co. v. Peru, 89 Fed. 185, 187; Dough- 
erty v. Austin, 94 Cal. 601, 625, 28 
P 834, 29 P 1092, 16 LRA 161 [quot 
Webster D.]. 

68. Kandall v. Stafford, 178 N. C. 
461 10te SE 155) 27. 

69. Rackliff v. Peters, 136 Mo. A. 
168, 115 SW 508, 504; Peo. v. Nassau 


County, 54 Misc. 328, 104 NYS 3653, 
356. 
70. Logansport, ete. Valley Gas 


Co. v. Peru, 89 Fed. 185, 187; Dough- 
erty v. Austin, 94 Cal. 601, 625, 28 P 
834, 29 P 1092, 16 LRA 161 [quot 
Webster D.] 

71. Rackliff v. Peters, 1386 Mo. A. 
168, 115 SW 503, 504; Peo. v. Nassau 
County, 54 Mise 323, 104 NYS 353, 
356; Bunn v. Kingsbury County, 3 
SD: 87, 89, 52 NW 673. 

72. Worcester D. [quot Huck v. 
Gaylord, 50 Tex. 578, 582]. 

73, Polk v. Minnehaha County, 5 
Dak. 129, 37 NW 98, 94; Gist v. Rack- 
liffe-Gibson Constr. Co., 224 Mo. 369, 
Bose Las DINVeRoe Ls i 

74, McCauley v. Cross, (Tex. Civ. 
AG OT (SW 27905, 29 

75, McCauley v. Cross, (Tex. Civ. 
AP) eit SW (790;- 791. 

76. Dougherty v. Austin, 94 Cal. 
601, 625, 28 P 834, 29 P 1092, 16 LRA 
161. 

77. Flage v. Columbia County, 51 
Or, 172; 94 P 184,186: 

78. Zimmermann v. Canfield, 42 
Oh. St. 463, 468. ‘ 

79. Atlantic, etc., R. Co. v. U. S., 
76 Fed. 186, 193. 
80. Cochnower v. U. S., 248 U.S. 


405, 408, 39 SCt 137, 68 L. ed. 328; 
Cricket v. State, 18 Oh. St. 9, 21. 

gl. Cricket v. State, 18 Oh. St. 9, 
21 


82. Espalla v. Mobile County, 15 


It is not synonymous with the 


‘‘Fix a compensation,’’7 ‘‘fix and 
allow,’’*® ‘‘fix, determine, and regulate,’’ 7? ‘‘fix 
the compensation,’’ 8° ‘‘fix the rule,’’*® ‘‘fix the 
taxable value,’’ §? ‘‘increase and fix,’’ ®° also ‘‘fix- 
the kitchen.’’ 85 

Established ;** fastened ;°8 


FIX 


set or place per- 
Phrases: 


it does not mean 
used to convey 
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curely placed ;° settled;°? unalterable.°* Sometimes 
it is used in the sense of ‘‘allowed.’?.°5 
cial paper, it has a well ascertained legal signifi- 
cance,°® and means that the paper in which it is 
written shall be payable upon the exact date named 
for its maturity.°7 

‘‘Wixed 
‘*fixed and appointed the rate of tolls to be paid,’’ 9% 
‘fixed and definite salaries,’’1 ‘fixed and deter- 
mined,’’ ? ‘‘fixed and established by law,’’® ‘fixed 
and fastened,’’ + ‘‘fixed and limited term,’’5 ‘‘fixed 


In commer- 


and adequate  salaries,’’ 8 


and movable machinery, engine, lathes and tools,’’ ® 


immovable ;°! se- 


Ala. A. 443, 73 S 761, 762. 

83. Cochnower v. U. S., 248 U. S. 
405, 406, 39 SCt 187, 638 L. ed. 328 
(the compensation of inspectors of 
customs). 

84. Reg. v. Local Government Bd., 
82 L. T. Rep. N. S. 285, 388. 

85. Wilkins v. Taliafero, 52 Ga. 
208, 210) 271. 

§ ssi Fixed damages see Damages 

87. Yavapai County y. Stephens, 
20° Ariz. 115, 177, P2612, 262; San 
Francisco Pioneer Woolen Factory 
v. Brickwedel, 60 Cal. 166, 177. 

[a] “Definite” synonymous.—Yav- 
apai County v. Stephens, 20 Ariz. 115, 
177 P 261, 262. 

88. National Candy Co. v. Miller, 
160 Fed. 51, 56,87 CCA 207. 

89. Peo. v. Nassau County, 54 
Mise. 323, 104 NYS 3538, 365. 

90. Yavapai County v. Stephens, 
20% Anize US Pei 6leeen 620% San 
Francisco Pioneer Woolen Factory v. 
Brickwedel, 60 Cal. 166, 177. 

91. National Candy Co. v. Miller, 
160 Fed. 51, 56, 87 CCA 207; Yavapai 
County v. Stephens, 20 Ariz. 115, 177 
P 261, 262. 

92. National Candy Co. v. Miller, 
160 Fed. 51, 56, 87 CCA 207; Yavapai 
County v. Stephens, 20 Ariz. 115, 177 
TEA PAG ep AGP 

93. National Candy Co. v. Miller, 
160 Fed. 51, 56, 87 CCA 2074 Yavapai 
County v. Stephens, 20 Ariz. 115, 177 
P 261, 262; San Francisco Pioneer 
Woolen Factory v. Brickwedel, 60 
Cale l6Gs wai 

94, National Candy Co. v. Miller, 
160 Fed. 51, 56, 87 CCA 207; Yavapai 
County v. Stephens, 20 Ariz. 115, 177 
P 261, 262. 

95. Daggs v. Phenix Nat. Bank, 5 
ATA Be0 9449) Loo) be 20a Hinds iV. 
Marmolejo, 60 Cal. 229, 231 [quot 
Guild v. Deadwood First Nat. Bank, 
4 Si9D. 0566; (51.5; 00 NIW 4991. 

96. Steinau. v. Moody, 100 Ga. 136, 
138, 28 SE 30. 

97. Steinau v. Moody, 100 Ga. 136, 
138, 28 SE 30; Cincinnati Fifth Nat. 
Bank v. Woolsey, 21 Misc. 757, 760, 
48 NYS 148 [cit Durnford v. Patter- 
son, 7 Mart. (lua.) 460, 12 AmD 514]. 

98. Sharpe v. Robertson, 5 Gratt. 
(46 Va.) 518, 638. 

99. Hungerford Market Co. v. City 
Steamboat Co., Ltd., 3 
379, 107 ECL 365, 121 Reprint 479. 

1. Yavapai County v. Stephens, 20 
Ariz. 115,177 P2261) -262. 

[a] “A ‘salary’ is ‘fixed,’ when it 
is at a stipulated rate for a defined 
period of time. <A ‘pay’ or ‘endow- 
ment’ is ‘fixed’ when the amount of 
it is agreed upon and the service for 
which it is to be given is defined. 
A salary, pay, or emolument is fixed 
by law when the amount is named in 
a statute; and by regulation when 
it is named in a general order, pro- 
mulgated under provisions of law, 


E. & E. 365, 


“fixed assessments,’’* ‘‘fixed belief of guilt,’’8 
‘‘fixed by ordinance,’’® ‘‘fixed by the laws of the 
state or territory,’’?° ‘‘fixed capital,’’11 ‘fixed 
charges,’’ 1? ‘‘fixed engine,’’ 18 ‘‘fixed engines,’’ 14 
‘*fixed furniture,’’?1> ‘‘fixed imsanity,’’?1° ‘‘fixed 
intention, readiness, or capacity,’’ 17 ‘fixed liabil- 
ity,’’*® ‘‘fixed liability absolutely owing,’’ 19 ‘fixed 


and applicable to a class or classes 
of persons.” Hendricks v. U. S., 16 
Ct. Cl. 88, 101. See Dougherty v. Aus- 
tin, 94 Cal. 601, 608, 28 P 834, 29 P 
1092, 16 LRA 161 [cit Evans v. Tren- 
ton, 24 N. J. 764, 766]; Cole v. Hum- 
phries, 78 Miss. 1638, 165, 170, 28 S 


808. 

2. Com. v. Mathues, 210 Pa. 372, 
59 A 961, 981. 

3. In re New York Mut. L. Ins. 
Con 39 UN weve bas oooe 

4. Metropolitan Counties Assur. 
Soc. v. Brown, 26 Beav. 454, 458, 53 
Reprint 973. 


5. Gottlieb-Knabe v. Macklin, 109 
Md. 429, 71 A 949, 951, 31 LRANS 


580, 16 AnnCas 1092, 
6. Lovewell v. Westchester F. Ins. 
Co., 124 Mass. 418, 419, 26 AmR 671. 
7%. sRe, Stamford. Tp, 037 Ont. 
see 10 OntWN 265, 31 DomLR 206, 
8 Curley v. Com., 84 Pa. 151, 156; 


Staup v. Com., 74 Pa. 458, 461. 

9. Freeport Water Co. v. Freeport, 
180 U. S. 587, 600, 21 SCt 493, 45 L. 
ed. 679 [quot Home Tel., etc., Co. v. 
Los Angeles, 155 Fed. 554, 563 (aff 


ee S35265, 29) SCt 750, 53) ted: 
10. Dagegs v. Pheenix Nat. Bank, 4 
Ariz, 412, 53 PRP 201, 204;3-Hinds v. 


Marmolejo, 60 Cal. 229, 231; Guild v. 
Deadwood First Nat. Bank, 4 S. D. 
566, 572, 57 NW 499; Wolverton v. 
Spokane Exch. Nat. Bank,_11 Wash. 
94, 97,39 P 247, 

11. Ammonia Soda Co., Ltd. v. 
Chamberlain, [1918] 1 Ch. 266. 

12. Buffalo Forge Co. v. Mutual 
Security Co., 83 Conn. 393, 76 A 995, 
1,000; Worrell v. Kinnear Mfg. Co., 
103 Va. 719, 49 SE 988, 990, 2 Ann 
Cas 997. 

13. Gore v. English Fisheries, L. 
R. 6 Q. B. 561, 562; Holford v. George, 
Ry) 3 Ore. 6389, 6415) Thomasiive 
Jones; by Bo °& S: 916,919) (it, BEL 
916, 122 Reprint 1071; 28 & 29 Vict.’ 
e¢ 121 °§ 39; 24 & 25) Victy c 109-814. 

14. Irish Society v. Harold, [1912] 
A On 287,296. 

15. Birch v. Dawson, 2 A. & BE. 3% 
392i 389, tiv Reprint Ao, 

[a] Distinguished from ‘fixtures.’ 
=——irch ‘v.. Dawson, 2° A. '& Ei) 37, 
39, 29 ECL 39, 111 Reprint 15; Birch 
v. Dawson, 6 C.& P. 658, 25 ECL 625. 

16. Dicken v. Johnson, 7 Ga. 484, 
491. 

17. International Casualty Co. v. 
Thomson, 48 Can. S. C. 167, 11 Dom 
LR 634, 687, 25 WestLR 256. 

18. Slocum v. Soliday, 183 Fed. 
410, 412, 106 CCA 56; In re Roth, 181 
Fed. 667, 669, 104 CCA 649, 31 LRANS 
270; McCabe v. Patton, 147 Fed, 217, 
918, 98 CCA 225; In re T. H. Thomp- 
son Milling Co., 144 Fed, 314, 315; 
Scott v. Demarest, 75 Misc. 289, 135 
NYS 264, 266. 

19. In re Pittsburg Drug Co., 164 
482, 488. 


648 [26C.J.] 


machinery,’’ 2° ‘‘fixed machinery for manufactur- 
. , . 

ing purposes,’’ 21 ‘‘fixed motive powers,’’ *? ‘‘fixed 
opinion,’’ 2° ‘fixed or determinable future time,’’ ** 
“‘fixed power machinery,’’*> ‘‘fixed penalties,’ 7% 
‘fixed period,’’*” ‘‘fixed price,’’*8 ‘‘fixed stand- 
ards,27? 4° fixed: time,’? 8° “otixed: up,77/54.%* landor 


FIX—FIXATUE SOLO, SOLO CEDIT 


other subject matter of a fixed character,’’ °? ‘‘shall 
be fixed,’’ °° ‘‘to be fixed later,’’ ** ‘‘value of the 
chattels ‘as fixed,’ ’’°> ‘‘when such salary is fixed 
by law.’’ 36 

FIXATUR SOLO, SOLO CEDIT.** 


20. Alvord Carriage Mfg. Co. v. 
Gleason, 36 Conn. 86, 88; Griggs v. 
Stone, 51 N. J. L. 549, 551, 18 A 1094, 
7 LRA 48. 

21. Campbell v. John W. Taylor 
Micr Cop G2 Na ded: SOs tld 49 
A 1119. 

22. Topham v. Greenside Glazed 
Fire-Brick Co., 37 Ch. D. 281, 294. 

23. Bales v. State, 63 Ala. 30, 35; 
Jackson v. State, 103 Ark. 21, 145 SW 
559, 560; Gammons v. State, 85 Miss. 
103,, 105,537 S 609; Allison v..Com., 
OOM ea eleigine ls 

24, White v. Wadhams, 204 Mich. 
381. 170 NW 60, 62. 

25. Topham v. Greenside Glazed 
Fire-Brick Co., 37 Ch. D. 281, 294. 

26. Poughkeepsie v. King, 38 App. 
Div. 610, 611, 57 NYS 116. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


27. Re Supreme Legion S. K. C., 
29 Ont. 708, 715; St. Aubyn v. St. 
Aubyn, 1 Dr. & Sm. 611, 614, 62 Re- 
print 512; Re Maxwell, 1 Hem. & M. 
610, 71 Reprint 267; Hartley v. Allen, 
4 Jur, N. S. 500, 501. 

28. Majarabas v. 11 
Philippine 272, 273. 

29. Chicago, etc., R. Co. v. Ander- 
son, 72 Nebr. 856, 101 NW 1019, 1020. 

30. Peo. v. Loeffler, 175 Ill. 585, 
603, 51 NE 785. 

[a] “Fixed time” does not neces- 
sarily mean a definite period, as for 
instance, one year, two years, or 
three years, but refers to a term of 
office which is established or settled, 
as contradistinguished from a term 
which depends upon the mere will or 
pleasure of the appointing power. 


Leonardo, 


Peo. v. Loeffler, 175 Ill. 585, 603, 51 


NE 785. 
31. Weidenaar v. New York L. 


Ins. Co., 36 Mont. 592, 94 P 1, 8. 


32. Primos Chemical Co. v. Ful- 
ion Steel Corp., 254 Fed. 454, 


33. Com. v. Mathues, 210 Pa. 372, 
59 A 961, 970. 

34. Schirmer v. Rehill, 57 Misc. 
439, 442, 109 NYS 745, 746. 

35. Wolff v. Moses, 26 Misc. 500, 
501, 57 NYS 696: : 

36. State v. Daggett, 28 Wash. 1, 
8, 68 P 340. 

37. A maxim meaning ‘‘Whatever 
is affixed to the soil, belongs to the 
soil.” Broom Leg. Max. 


[a]. Applied in: Elwes v. Brigg 
Gas Co., 33 Ch. D. 562, 567. 
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CROSS REFERENCES 
Lien on see Mechanics’ Liens [27 Cye 226, 2277. 


Appropriation to public use see Eminent Domain § 75 

et seq. 

As element of damages in condemnation proceedings 
see Eminent Domain § 130 et seq. 

As subject of chattel mortgage see Chattel Mortgages 
SSoih3> 154. 

As subject of larceny see Larceny Cab) Cye 16]. 

Bridge as fixture see Bridges § 5. 

Distinction between real and personal Drauente in gen- 
eral see Property [32 Cyc 661]. 

Lien for furnishing or installing see Mechanics’ Liens 
; [27 Cye 31-41]. 


On ree of mine .see Mines and Minerals [27 
ye 

Railroads, effect of abandonment on 
Railroads [33 Cyc 226], 

tay iy eae crime see Receiving Stolen Goods [34 

6) 

Sale or other disposition as within statute of frauds 

ae Bee Bee ere of [20 Cye 212, 245]. 

ale of generally see Sales [35 Cyc 44]; Vendor 
Purchaser [39 Cyc 1317]. ae 

Taxation of see Taxation [37 Cyc 778, 779]. 


fixtures see 


I. DEFINITION AND PRELIMINARY CONSID ERATIONS 


[§ 1] A fixture is a thing which, although orig- 
inally a movable chattel, is, by reason of its annex- 


1. Cal.—Miller v. Waddingham, 3 
Cal. Unrep. Cas. 375, 25 P 688, 689, 


ation to land, regarded as a part of the land, 


partaking of its character and belonging, in the or- 


11 LRA 510; Earle v. Kelly, 21 Cal. T1l.—Cook y. 
A. 480, 483, 132 P 262. | ase. 


Whiting, 16 Ill. 480, 
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dinary case at least, to one having an estate in 
But although this is the sense in which 
the term is ordinarily used in the decisions, courts 
of high standing have, in defining the term, occa- 
sionally taken a different view and stated that a 
fixture is an article which, although annexed to 
the realty, is nevertheless removable at the option 
Statutes sometimes 
affect the question as to whether or not particular 
articles are fixtures under given circumstances.* 


the land.? 


of the person who annexed it.® 


Term used in untechnical sense. 


tures’’ is occasionally used in an untechnical sense, 
particularly in private documents or transactions,® 
as when it is applied to an article, not as constitut- 
ing part of the land, but as constituting merely 
part of a structure on the land® or when reference 
is made to ‘‘fixtures’’ with some qualifying expres- 
sion added,’ such as gas or electric fixtures,’ saloon 


fixtures,? or store fixtures.1° 


The underlying principle of the law of fixtures is 


Ind.—Ochs vy. Tilton, 181 Ind. 81, 
85, 103 NE 837; New Castle Theater 
Co. v. Ward, 57 Ind. A. 473, 104 NE 


526, 527. 

Me.—Sawyer v. Long, 86 Me. 541, 
546, 30°A 111. 

Md.—Carlin v. Ritter, 68 Md. 478, 


483, 138 A 370, 16 A 301, 6 AmSR 
467. 
Minn.—Hanson v. Vose, 144 Minn. 


264, 175 NW 113,*114, 7 ALR 1573; 
Wolford v. Baxter, 33 Minn. 12, 17, 
21 NW .744, 53 AmR 1. 

Miss.—Stillman v. Hamer, 8 Miss. 
421, 422. 

Mo.—Brown vy. Baldwin, 121 Mo. 
126, 25 SW 868, 864; Tyler v. White, 
68 Mo. A. 607, 609; Davis v. Mugan, 
56 Mo. A. 811, 316; Goodin v. El- 
leardsville Hall Assoc., 5 Mo. A. 289, 
293. 


N. Y.—Hamilton v. Austin, 36 Hun 
138, 142; Peo. v. Cantor, 107 Misc. 
6G LIS LT6Y NYS 593° [affo18t NYS 
949]. 7 

Oh.—Teaft v. Hewitt, 1 Oh. St. 
511, 525, 527, 59 AmD 634. 

Ss. C.—Padgett v. Cleveland, 33 
S. C. 339, 344, 11 SE 1069. 

Tenn.—Blue v. Gunn, 114 Tenn. 
414, 418, 87 SW 408, 108 AmSR 912, 
69 LRA 892, 4 AnnCas 1157. 

Tex.—Cole v. Roach, 37 Tex. 413, 
417. 

Va.—Green v. Phillips, 26 Gratt. 
(67 Va.) 752, 759, 21 AmR 323. 

[a] Statutory definition. — Pasa- 


dena v. Los Angeles County, (Cal.) 
187 P 418, 420. 

2. See infra §§ 28-38. 

3. lIowa.—Fletcher v. Kelly, 88 


Iowa 475, 55 NW 474, 475, 21 LRA 
347; Pickerell v. Carson, 8 Iowa 544, 
547. 

Nebr.—Freeman v. Lynch, 8 Nebr. 
TO25) 19:9: 

Nev.—Prescott v. Wells, 3 Nev. 82, 
Sat 

Pa.—Rogers v. Gilinger, 30 Pa. 185, 
189, 72 AmD 694. 

Eng.—Hallen v. Runder, 1 C. M. 
& R. 266, 276, 149 Reprint 1080 (per 
Parke, B.); Ex p. Barclay, 5 De G. M. 
& G. 403, 410, 54 EngCh 320, 43 Re- 
print 926; Sheen v. Rickie, 5 M. & 
“W.-175,, 182, 151 Reprint. 76. 

[a] History of term.—‘'The word 
‘fixtures’ does not so much as once 
occur either in the Abridgment of 
Bacon or in that of Viner as a sub- 
stantive head of law; nor is it men- 
tioned among the Termes de la Ley. 
It occurs, indeed, in Comyns’s Digest, 
but in the addenda only, and not in 
the principal body of that work. In 
the Year Books it is as infrequent; 
nor do the smaller compendiums, 
digests, and abridgments of the 
early law present the name in any 
greater prominence or frequency. 
Nevertheless, the nucleus of the law 


FIXTURES 


The term ‘‘fix- 
gards when an 


[§ 1 


represented by the maxim, Quicquid plantatur solo, 
solo cedit, that is, that whatever is annexed to 
the soil becomes part thereof, this being but one 
application of the theory of accession, as it existed 
in the civil law.” 

Conflict of laws. 
on land in another jurisdiction are to be regarded 
as part thereof is to be determined by the law of 
that jurisdiction, if capable of proof.1% 

Uncertainty ‘of the subject. 
confusion and uncertainty in the decisions as re- 


The question whether articles 


That there is great 


article becomes a fixture to the 


realty to which it is attached, and so legally a part 
thereof, is generally recognized.1+ 
stated the courts ordinarily refer, in determining 
this question, to the intention with which the article 
was annexed to the land,’® the mode of the annexa- - 
tion,!® and the character of the article as related 


As subsequently 


to the use to which the land is devoted;17 but these 


of fixtures is found in all those early 
records, the materials of the law 
there given being, however, stowed 
away among the subordinate divi- 
sions of other and at first sight un- 
connected heads of law. ‘Thus, in 
the Abridgment of Bacon we find the 
following somewhat obscure allusion 
to them under the head of Executors 
and Administrators. ‘(H) What shall 
be deemed the testator’s personal es- 
tate or assets in the hands of the 
executor; and herein—(1)... (2) 
eK (3) What shall be deemed his 
personal estate; and herein what 
things shall go to the heir, and not 
to the executor?’ But the most nu- 
merous allusions in the early trea- 
tises to the subject of fixtures are 
found under the head of Waste or 
Wast. And this is a circumstance 
of great significance; for although 
the precise relation of fixtures to 
waste or wast may not be altogether 
easy to define, yet, roughly speak- 
ing, it is this; namely, waste is the 
law of fixtures regarded from the 
landlord’s point of view, fixtures is 
the same law regarded from the ten- 
ant’s point of view.” Brown Fix- 
tures § 2. ) 

4. See statutory provisions. 

{a] Mining fixtures. — Property 
used in petroleum oil operations is 
not within Code Civ. Proc. § 708 pro- 
viding that sluice boxes, flumes, 
hose, pipes, and other machinery and 
tools used in working or developing 
a mine are fixtures. The statute was 
intended to apply to a mine in the 
ordinary meaning of the term, such 
as a quartz or placer mine. Cortel- 
you v. Baker, (Cal.) 187 P 417. 

5. See infra text and notes 6-10. 

6 See cases infra this note. 

[a] In chattel mortgage of grain 
elevator “and all the fixtures thereto 
belonging” the term “fixtures” is held 
to include a track scale connected 
with the elevator, although the ele- 
vator was a chattel. McGorrisk v. 
Dwyer, 78 Iowa 279, 281, 43 NW 215, 
16 AmSR 440, 5 LRA 594 (“Fixtures, 
to a great extent, are directly con- 
nected with buildings, as a part of 
the realty, and, but for the buildings, 
they could in no sense be considered 
as real estate. In cases where the 
buildings are a part of the realty, 
law-writers and courts are wont t 
associate the term ‘fixture’ directly 
with the buildings, and to speak of 
thern as fixtures to the mill or store 
or other buildings. This is because 
of the relationship of the fixture to 
the building as distinct from the 
land, and is by no means a misappli- 
cation of the term’). 

[b] Insurance policy on building 
and “fixtures in the same” are held to 
cover the fixtures as part of the 


criteria are necessarily of a somewhat vague and 


building. Holmes vy. Charlestown 
Mut. F. Ins. Co., 10 Mete. (Mass.) 
211, 43 AmD 428. 

[c] That two buildings were con- 
nected by water pipes would not 
make one a “fixture” to the other for 
the purpose of an insurance policy 
on one of the buildings and the 
“fixtures” thereto. Martin v. Com- 
mercial Union Assur. Co., 41 S. D. 
249, 170 NW 417. 

7. See cases infra this note. 

{a] Fixtures for a theater, 
within a contract to furnish such fix- 
tures, was held to mean the fittings 
necessary to make the building suit- 
able for a theater, including seats in 
boxes, but not to involve the paint- 
ing of the walls. Forbes v. Howard, 
4 R. I. 364, 368. 

{b] Furniture not included in 
“fixtures,” as used in a marriage set- 
tlement of a house and the fixtures 
and fittings up thereof. Simmons v. 
Simmons, 6 Hare 352, 357, 31 EngCh 
351, 67 Reprint 1202. 

8 See cases infra § 111. 

9. Manchester F. Assur. Co. v. 
Feibelman, 118 Ala. 308, 23 S 759 
(holding that ‘fixtures of a saloon” 
as used in a fire policy did not in- 
clude chairs). ‘ 

10. Sawyer v. Long, 86 Me. 541, 
30 A 111 (holding that a mortgage of 
the fixtures of a store meant chat- 
tels and appliances of a permanent 
nature, in contradistinction to those 
kept for sale). 

11. See [82 Cyc 1293]. 

12. Wake v. Hall, 8 App. Cas. 195, 
203, 17 ERC 797 (where Lord Black- 
burn refers to the fact that in the 
civil law the maxim assumed the 
form “Omne quod inedificatur solo 
cedit’’). 

13. Gasaway v. Thomas, 56 Wash. 
77, 106 -B 168) 200 AnnCas" 1337 

What law governs character of 
property generally see Conflict of 
Laws § 62. 

14. Me.—Strickland v. Parker, 54 
Me. 263. 

Minn.—Northwestern Mut. L. Ins. 
Co..v. George, 77 Minn. 319, 79 NW 
1028, 1064. 

Mo.—Goodin v. Elleardsville Hall 
Assoc., 5 Mo. A. 289. J 

Nev.—Brown v,. Liliie, 6 Nev. 244. 

N. J.—Security Trust Co. v. Tem- 
ple Co., 67 N. J. Eq. 514, 58 A 865. 
ook Y.—Noyes v. Terry, 1 Lans. 

S. C.—Padgett v. 
S. C. 339, 11 SE 1069. 

Wash.—Gasaway v. Thomas, 56 
Wash. 77, 105 P 168, 20 AnnCas 1337. 
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15. See infra §§ 2-7. 

16. See infra §§ 8-20. 

17. See infra §§ 21-27. 

[a] Triple test. — Ascertainment 


of whether personalty, has been 


For later cases, developmients and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1] 


indeterminate character, and as has been judicially 
remarked, a judge might frequently decide either 
way without much danger of having his judgment 
impeached, or of failing to find some authority to 
support it.t45 One reason which has been suggested 
for the shifting character of the decisions is the 
changes in the, taste and habits of the community.!9 

Custom has been regarded as inadmissible to show 
that articles annexed to land were not to be re- 


transferred into realty requires the 
united application of three tests: 
Annexation, adaptation, and _ inten- 
tion. Blake-McFall Co. v. Wilson, 
(Or.)- 198 P 902. ; 

18. Noyes v. Terry, 1 Lans. (N. Y.) 
219. Seealso Re Trevey, 14 L. T. Rep. 
N. S. 193 (where Lynch, J., says: 
“Perhaps there are no subjects in 
law more difficult to deal with than 
the question raised as to fixtures and 
the several relationships of property 
that are allowed to influence deci- 
sions as to them. The cases are 
legion; and each new case seems 
only the more to disturb any fixed or 
certain rule that seemed deducible 
from former cases, and, indeed, on 
most questions on this subject, a 
court can easily give precedents that 
seem to uphold the doctrine it ar- 
rives at or is anxious to arrive at’). 

19, Leigh v.. Taylor, ([1902) A. Cs 
157, 159, 161 (where Halsbury, L. C., 
said: “I suspect it is not the law 
or any principle of law, but it is a 
change in the mode of life, the de- 
gree in which certain things have 
seemed susceptible of being put up 
as mere ornament, whereas at an 
earlier period the ruder_ construc- 
tions rendered it impossible some- 
times to sever the thing which was 
put up from the realty. ... My own 
view is that, going back for some 
centuries, the real differences of 
opinion, which apparently on the sur- 
face have been entertained by dif- 
ferent judges, have not been at bot- 
tom differences in the law at all, but 
the facts have been regarded in dif- 
ferent aspects according to the fash- 
ion of the times, the mode of orna- 
mentation, and the mode in which 
houses were built, and the degree 
of attachment which from time to 
time became necessary or not ac- 
eording to the nature of the struc- 
ture which was being dealt with’). 

[a] Mantels and bath tubs.—' In 
investigating a question of this kind, 
we cannot shut our eyes to the 
many changes that have been 
wrought by time in the fashion and 
character of household furnishings. 
Anciently, mantels were uniformly 
built as a part of the house, and 
therefore became a fixture to the 
realty. The house was built with 
reference to the mantel and the man- 
tel with reference to the house. ie 
was a part of the plans and specifi-» 
cations of the house, and could not 
have been removed without ma- 
terially affecting, not only the ap- 
pearance, but the real usefulness, of 
the house. But advancing mechani- 
eal science and taste have evolved 
an altogether differently constructed 
mantel, and mantels such as are de- 
scribed by the testimony in this case 
are now constructed without refer- 
ence to any particular house or par- 
ticular fireplace. They are what are 
called ‘stock’ mantels, and are sold 
separately and made adaptive to 
any kind of a house. They are, in 
fact, as much a separate article of 
merchandise as a bedstead or a table. 
So that, regarding the changed con- 
ditions in this respect, the rules of 
law must be changed and adapted 
to the changed character of the fur- 
niture. A few years ago, sideboards 
were constructed in, and were made 
a part of, the house, and were, of 
necessity, fixtures; while now they 
are ordinarily separate pieces of fur- 
niture and, by common consent, are 
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moved from one house to another. 
The same advancement has been 
made in bath tubs. The ‘old-fash- 
ioned’ bath tub, that was sealed in 
and actually made a part of the bath 
room, has largely given place to the 
more convenient bath tub, that rests 
upon legs and can be attached to 
any heating system that happens to 


prevail. in the house where it is 
used. And so with heaters or boil- 
ers.” Philadelphia Mortg., etc., Co. 
Vv.) Miller, 20 Wash. 607, 611, 56 P 
382, 72 AmSR 138, 44 LRA 559. 

{b] Gas stoves and window 
shades.—‘‘The gas stove and the 


window shades, running on rollers, 
stand differently. It may be that 
certain apartment houses, or other 
dwelling houses designed for occu- 
pation by tenants, are constructed 
in some of our cities and intended 
to be used in such a way that the 
introduction of such gas stoves and 
window shades by the owner, to go 
with the house as a part of it, for 
use by the tenants, may hereafter be 
proved at a trial. See Jennings v. 
Vahey, 183 Mass. 47, 66 NE 598, 97 
AmSR 409. It is entirely possible 
that the mode of construction and 
use of certain kinds of houses may 
be such that articles of this kind 
will be made a part of the house for 
permanent retention and use in the 
places where they are put. If it be- 
comes a practice to build and use 
houses in such a way these articles 
may be put in as fixtures.’ Hook v. 
Bolton, 199 Mass, 244, 247, 85 NE 
175, 127 AmSR 487, 17 LRANS 699. 
See also Hanson v. Vose, (Minn.) 175 
NW 113 (where a gas range and a 
door bed in an apartment house 
erected under a long lease were held 
to be fixtures as between lessor and 
lessee). 

20. See cases infra this note. 

[a] Rule applied. — (1) That 
manufacturers and purchasers of 
steam engines were accustomed to 
regard them as personalty was held 
not admissible to uphold a mortgage 
of a steam engine as_ personalty 


after annexation. Richardson | vy. 
Copeland, 6 Gray (Mass.) 536, 66 
AmD 424. (2) That articles an- 


nexed by purchaser of land were not 
fixtures could not be shown by proof 
of custom as opposed to rule of 
law. Christian v. Dripps, 28 Pa. 
271. 

21. Choate v. Kimball, 56 Ark. 55, 
19 SW 108 (holding that custom ad- 
missible to show that articles an- 
nexed by mortgagor not part of 
realty). 

‘92. U. S—Murray v. Bender, 125 
Fed. 705, 60 CCA 473, 68 LRA 783; 
New York L. Ins. Co. v. Allison, 107 
Fed. 179, 46 CCA 229. 

Ala.—Grubbs v. Hawes, 173 Ala. 
383, 56 S 227; Nelson v. Howison, 
122 Ala. 573, 25 S) 211;-Capital City 
Ins. Co. v. Caldwell, 95 Ala. 77, 10 
S 355; Gresham v. Taylor, 51 Ala. 
505. 

Ariz.—Fechet v. Drake, 2 Ariz, 239, 
12 P 694. 

Ind.—Ochs y. Tilton, 181 Ind. 81, 
103 NE 8387; McFarlane v. Foley, 
27 Ind. A. 848, 60 NE 357, 87 AmSR 
264. 

Me.—Roderick v. Sanborn, 106 Me. 
159,-76 A 268, 30 LRANS 1189, 20 
AnnCas 469. 

Mass.— Noyes v. Gagnon, 225 
Mass. 580, 114 NE 949; Natural Atuto- 
force Ventilator Co. v. Winslow, 215 
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garded as part of the realty,?° but there is author- 
ity for the contrary view.?} 

As question of law or fact. Whether an article 
annexed to the land has become a part thereof has 
been more usually said to be a mixed question of 
law and fact.*? So it has been referred to as in part 
at least a question of fact.2? And not infrequently 
it has been regarded as properly a question for de- 
termination by the jury,** on the theory, apparently, 


Mass. 462, 102 NE 1705; Henry N. 
Clark Co. v. Skelton, 208 Mass. 284, 


94 NE 399; Hook v. Bolton, 199 
Mass. 244, 85 NE 175, 127 AmSR 
487, 17 LRANS 699; Wentworth v. 
S. A. Woods Mach. Co., 163 Mass. 
28, 39 NE 414; Hopewell Mills v. 
Taunton Sav. Bank, 150 Mass. 519, 
23 NE 327, 15 AmSR 235, 6 LRA 


249; Allen v. Mooney, 130 Mass. 155; 
Turner v. Wentworth, 119 Mass. 459. 
Mich.—Morris vy. Alexander, 208 
Mich. 387, 175 NW 264; Scudder v. 
Anderson, 54 Mich. 122, 19 NW 1775. 
Minn.—Capehart v. Foster, 61 
Minn. 132, 63 NW 257, 52 AmSR 582. 
Mo.—Elliott v. Black, 45 Mo. 372; | 
Grand Lodge of Masons v. Know, 27 
Mo. 315; Goodin v. Elleardsville Hall 
Assoc, 5 Mo. A. 289. 
Nebr.—Brownell v. Fuller, 60 
Nebr. 558, 83 NW 669; Insurance Co. 
of North America v. Buckstaff, 3 


Nebr. (Unoff.) 632, 92 NW 755. 
oes H.—Kent v. Brown, 59 N. H. 
N. J.—Pope v. Skinkle, 45 N. J. L. 


39; Van Keuren v. New Jersey Cent. 
RA Cones SiN aed eden Loos 

N. Y.—Martin v. Cope; 28 N. 2. 
180; Scobell v. Block, 82 Hun 223, 
LN 975; Hovey v. Smith, 1 Barb. 
372. 

Or.—Johnson vy. Pacific Land Co., 


84 Or. 356, 164 P 564; Alberson v. 
ae Steer Min. Co:, 39: Or. 5525;7.65 
Beis. 


Pa.—Harmony Bldg. Assoc. v. Ber- 
ger, 99 Pa. 320; Seeger v. Pettit, 77 
Pa. 437, 18 AmR 452; Campbell v. 
O’Neill, 64 Pa. 290; Straight v. Ma- 
honey, 16 Pa. Super. 155. 

S. C.—Hurst v. J. D. Craig Fur- 
niture Co., 95-S. C. 221, 78 SE 960. 

Vi.—Tunis Lumber Co. v. R. G. 
Dennis Lumber Co., 97 Va. 682, 34 


SE 613. F 
Wash.—Philadelphia Mortg., etc. 
Co. v. Miller, 20 Wash 607, 56 P 


382, 72 AmSR 138, 44 LRA 559. 
Wyo.—Anderson v. Englehart, 
Wyo. 409, 108 P 977. 
23. I1l.—Crerar v. Daniels, 209 Ill. 
296, 70 NE 569 [aff 109 Ill. A. 654]. 
Kan.—Traders’ Bank v. Kirwin 
First Nat. Bank, 6 Kan. A. 400, 50 P 


1098. 
Ky.—Gaines vy. Scales, 6 Ky. Op. 
140 


18 


479. 

Mass.—Carpenter v. Walker, 
Mass. 416, 5 NE 160. 

Nebr.—Brownell v. Fuller, 60 Nebr. 
558, 83 NW 669. 

N. H.—Dame v. Wood, 75 N. H. 
38, 70 

N 


A 1081. 
Standard Pub. 
Co,, (Ch.) 55. A, 1107. 
Ss 


J.—Holmes. v. 
. C.—Rawls v. American Cent. 
Ins. Co., 97 Si: C. 189, 81 SH 505: 


Tex.—Copp v. Swift, (Civ. A.) 26 
SW 438. 
[a] On the issue whether ma- 


chines in a factory were, as between 
mortgagor and mortgagee, a part of 
the realty, it was held upon evi- 
dence reported by a master, who had 
visited the factory and had seen each 
machine and the mode of its attach- 
ment, that his findings that some of 
the machines were a part of the 
realty and others were not could not 
be said as matter of law to be er- 


roneous. Southbridge Sav. Bank v. 
Mason, 147 Mass. 500, 18 NE 406, 1 
LRA 350. 

24. Ala.—Nelson v. Howison, 122 
Ala. 573, 25 S 211. 

Colo.—FPossell v. Smith, 39 Colo. 


127, 88 P 1064. 
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either that the facts were in question, or that the 
facts were such as to admit of different inferences 
Occasionally, however, the question 
has been referred to as one of law, at least for the 
purpose of the particular case,2* and it has been said 
to be such when there was no dispute as to the 


being drawn.25 
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facts.?8 


realty.®° 


facts,27 or room for different inferences from the 


[§ 2] A. As Controlling Consideration. In the 
modern cases it is usually stated that whether an 
article or structure is part of the realty is primarily 
a question of the intention with which it was an- 
nexed or put in position, it being a part of the realty 


II. INTENTION 


if there was an intention to make it a permanent 


Ga.—Pendley Brick Co. v. Hard- 
wick, 6 Ga. A. 114, 64 SE 664. 

Til.—Merchants’ L:. &  T, -Co. v. 
Merchants’ Safe Deposit Co., 167 Ill. 


Anes Lb: 
Me.—Hayford v. Wentworth, 97 
Bay State Sav. 


Me. 347, 54 A 940. 
88 NE 1086; 


Mass.—Smith v. 

Bank, 202 Mass. 482, 

Hook v. Bolton, 199 Mass. 244, 85 
NE 175, 127 AmSR 487, 17 LRANS 
699; Jennings v. Vahey, 183 Mass. 
47, 66 NE 598, 97 AmSR 409; Went- 
worth v. S. A. Woods Mach. Co., 163 
Mass. 28, 39 NE 414; Leonard v. 
Stickney, 131 Mass. 541; Allen v. 
Mooney, 130 Mass. 155. 

Mich.—Morris v. Alexander, 208 
Mich. 387, 175 NW 264; Byrnes v. 
Palmer, )113 Mich. (17,-11 NW. 3381. 

Minn.—Cohen vy. Whitcomb, 142 
Minn. 20, 170 NW 851. 

Mo.—Ambs v. Hill, 13 Mo. 585 
mem; Goodin v. Elleardsville Hall 
Assoc., 5 Mo. A. 289. 

N. J.—Gibbs v. Cooper, 86 N. J. L. 
226, 90 A 1115; Haiback v. Hamilton 
Ice Mfg. Co., 76 N. J. L. 792, 794, 72 
A 86 [cit Cyc]; Farnsworth v. Mil- 
ler, /74.-N..5. Le 599; 70 A 1100 [aft 
60 A 1100]. 

ae Y.—Zlinkoff v. Bonis, 171 NYS 
228. 

Or.—Alberson v. Elk Creek Min. 
Cor 389 Or. 552,.65)P 878, 

Pa.—Seeger v. Pettit, 77 Pa. 437, 
18 AmR 452. 

Tex.—Dunman v. Gulf, etc., R. Co., 
(Civ. A.) 26 SW 304. 

Wash.—Philadelphia Mortg., etc, 
Co. v. Miller, 20 Wash. 607, 56 P 382, 
72 AmSR 138, 44 LRA 559. 

25. Hayford v. Wentworth, 97 Me. 
347, 54 A 940; Leonard v. Stickney, 
131 Mass. 541; Bradley v. Ritchie, 
12 Pa. Dist. 658. 

26. Jennings v, Vahey, 183 Mass. 
47, 66 NE 598, 97 AmSR 409; Bruns- 
wick Constr. Co. v. Burden, 116 App. 
Div. 468,101 NYS, 716; Durkee: v- 
Powell, 75 App.» Div.. 176, 77 NYS 
368; Cosgrove v. Troescher, 62 App. 
Div:..1123)°° 70, NYS’ 764; Bridges "Vv. 
Thomas, 8 Okl. 620, 58 P_ 955, : 

27. St. Louis Radiator Mfg. Co. Vv. 
Hendricks, 72 Mo. A. 315; Bradley 
yv. Ritchie, 12 Pa. Dist. 658. 

28. Hayford v. Wentworth, 97 Me. 
347, 54 A 940; Silliman v. Whitmer, 
11 Pa. Super. 243 [aff 196 Pa. 363, 46 
A 489]; Bradley v. Ritchie, 12 Pa. 
Dist. 658. : 

29. Opelika Bank v. Kiser, 119 
Ala. 194, 24 S 11; Hayford. v. Went- 
worth, 97 Me. 347, 54 A 940; Fair- 
banks v. Williams, 25 N. M. 74, 177 
P 745. 

30. MacArthur Bros. Co. v. Mid- 
dleton, 200 Ala. 147, 75 S 895; Mid- 
dleton v. Alabama Power Co., 196 
Ala. 1, 71 S 461; Indianapolis, etc., 
R. Co. v. Indianapolis First Nat. 
Bank, 134 Ind. 127, 33 NE 679; Brear- 
ley .v. Cox, 24 N. J... 287; Fisher 
v:, Saffer, 1 E. D. Smith (N. Y.) 611; 
Shelton v. Jones, (Okl.) 167 P 458; 
Bridges v. Thomas, 8 Okl. 620, 58 P 


955; Enterprise Mercantile, etc., Co. 
v. Cunningham, 84 Or. 319, 165 P 
224; Van Orsdol v. Hutchcroft, 83 
OrmOGte 16352 ONS. 

31. U. S.—Hill v. Farmers, etc., 
Nat. —Bank, (97 Uz°S. 450,\124 Lived. 
1051; Triumph -Hlectric Co. v. Pat- 
terson, 211 Fed. 244, 127 CCA 612 
[aff 201 Fed. 548]; Armstrong Cork 
Co. v/ Merchants’ Refrigerating Co., 
184 Fed. 199, 107 CCA 93 [mod 171 
Fed. 778]. 

Ala.—Grubbs 'v. Hawes, 173 Ala, 
383, 56 S 227; Humes v. Higman, 
145 Ala. 215, 40 S 128; De Lacy v. 
Tillman, 83 Ala. 155, 3 S 294; Rogers 
v. Prattville Mfg. Co., 81 Ala. 483, 
1S 648, 60 AmR 171; Tillman v. De 
Lacy, 80 Ala. 108. 

Alaska.—Mineral Creek Min. Co. 
v. Ramsey, 4 Alaska 734. 

Ariz.—Clifton First ‘Nat. Bank v. 
Clifton Armory Co., 14 Ariz. 360, 128 
P 810, AnnCas1915A 1061. 

Ark.—Thompson v. Lewis, 120 Ark. 
252, 179 SW 348; Kansas City South- 
ern R. Co. v. Anderson, 88 Ark. 129, 
113 SW 1030, 16 AnnCas 784; Hoye 
Coal Co. v. Colvin, 83 Ark. 528, 104 
SW 207; Ozark v. Adams, 73 Ark. 
227, 83 SW 920; Markle v. Stack- 
house, 65 Ark. 23, 44 SW _ 808. 

Cal.—Lavenson v. Standard Soap 
Co., 80 Cal. 245, 22 P 184, 13 AmSR 
147; Hendy v. Dinkerhoff, 57 Cal. 
3, 40 AmR 107; Kirkman Nurseries 
v. Sargent, (A.) 183 P 591. 

Colo.—Horn v. Clark Hardware 
Goi) (S49. Colony 622,8 139e2 405,04 > 
LRANS 100; Roseville Alta Min. Co. 
v. Iowa Gulch Min. Co., 15 Colo. 29, 
24 P 920, 22 AmSR 373. 

Conn.—Webb v. New Haven Thea- 
tre Co., 87 Conn. 129, 87 A 274; Radi- 
can v. Hughes, 86 Conn. 536, 86 A 
220; Tolles v. Winton, 63 Conn. 440, 
28 A 542; Capen v. Peckham, 35 
Conn. 88. 

Del.—Watertown Steam Hngine Co. 
v. Davis, 10 Del. 192; -Equitable 
Guarantee, ete., Co. v. Knowles, 8 
Del. Ch. 106, 67 A 961. 

Fla.—Seedhouse v. 
Fla. 509, 16 S 426. 

Ga.—Brigham v. Overstreet, 128 
Ga. 447, 57 SE 484, 10 LRANS 452, 
11 AnnCas 75; Cunningham y. Cure- 
ton, 96 Ga. 489, 23 SE 420. 

Ida.—Boise-Payette Lumber Co. v. 
McCormick, 32 Ida. 462, 186 P 252. 

Ill.— Owings v. Estes, 256 Ill. 5538, 
100 NE 205, 43 LRANS 675; Hewitt 
v. General Hlectric Co., 164 Ill. 420, 
45 NE 725 [rev 61 Ill. A. 168]; Fifield 
v. Farmers’ Nat. Bank, 148 Ill. 163, 
35 NE 802, 39 AmSR 166 [aff 47 Ill. 
A. 118]; Sword v. Low, 122 Ill. 487, 
13 NE 826; Arnold v. Crowder, 81 
Ill. 56, 25 AmR 260; Thielman v. 
Carr, 75 Ill. 385; Salter v. Sample, 
71 Ill. 480; Smith v. Moore, 26 Ill. 
392; Dooley v. Crist, 25 Ill. 551; Gun- 
derson v. Kennedy, 104 Ill. A, 117; 
Kaestner v. Day, 65 Ill. A. 623; 
Hewitt v. Watertown Steam Engine 
Co., 65 Ill. A. 153; Shaw v. Shaw, 
59 Ill. A. 264; Ellison v. Salem 
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accession to the land, and only then.%4 
intention with which the annexation is made that 
controls, and consequently an intention to make a 
chattel a part of the realty would usually be in- 
sufficient for this purpose, unless that intention is 


[§§ 1-2 


The burden of proof has been held to be upon one 
asserting that the circumstances of the annexation 
are such as to make an article part of the realty.?° 
But a building is presumed to be a part of the 


It is the 


Coal, etc., Co., 43 Ill. A. 120; Berger 
v. Hoerner, 86 Ill. A. 360; Otis v. 
May, 30 Ill, A. 581; Chapman vy. 
Union Mut. L. Ins. Co., 4 Ill. A. 29; 
Jones v. Ramsey, 3 Ill. A. 303. 

Ind.—Ochs v. Tilton, 181 Ind. 81, 
103 NE 837; Horn v. Indianapolis 
Nat. Bank, 125 Ind. 381, 25 NE 558, 
21 AmSR 231, 9 LRA 676; Binkley 
v. Forkner, 117 Ind. 176, 19 NE 753, 
3 LRA 33; McFarlane v. Foley, 27 
Ind. A. 484, 60 NE 357, 87 AmSR, 
264; Dutton v. Ensley, 21 Ind. A. 
46, 51 NE 380, 65 AmSR 340, 

Iowa.—Fehleisen v. Quinn, 182 
Iowa 1283, 165 NW 213; State Se- 
curity Bank v. Hoskins, 130 Iowa 
339, 106 NW 764, 8 LRANS 3876; 
Fletcher v. Kelly, 88 Iowa 475, 55 
NW 474, 21 LRA 347; Johnson v. 
Mosher, 82 Iowa 29, 47 NW 996; Ot- 
tumwa Woolen Mill Co. v. Hawley, 
44 Iowa 57, 24 AmR 719. 

. Kan.—Haves v. Estes, 10 Kan. 314, 
15 AmR 3845; Cook v. Condon, 6 Kan. 
A. 574, 51 P 587. 

Ky.—Hill v. Mundy, 89 Ky. 36, 11 
Sw 956, 11. Kyl 248; Triplett v. 
Mays, 13 KyL 874. 

Me.—Roderick v. Sanborn, 106 Me. 
159, 76 A 268, 30 LRANS 1189, 20 
AnnCas 469; Portland v. New Eng- 
land Tel., etce., Co., 103 Me. 240, 68 
A 1040; Hawkins v. Hersey, 86 Me. 
394; Pope v. Jackson, 65 Me. 162; 
Strickland v. Parker, 54 Me. 263; 
Parsons v. Copeland, 38 Me. 5387. 

Md.—Schaper v. Bibb, 71 Md. 145, 
17 A 935; Dudley v. Hurst, 67 Md. 
44, 8 A 901, 1 AmSR 368. 

Mass.—Smith v. Bay State Sav. 
Bank, 202. Mass. 482, 88 NE 1086; 
Hook v. Bolton, 199 Mass. 244, 85 
NE 175, 127 AmSR 487, 17 LRANS. 
699; Hopewell Mills v. Taunton Sav. 
Bank, 150 Mass. 519, 23 NE 327, 15. 
AmSR 235, 6 LRA 249; Southbridge 
Sav. Bank y. Mason, 147 Mass. 500, 
18 NE 406, 1 LRA 350; Maguire v. 
Park, 140 Mass. 21, 1 NE ‘$750; Hub- 
bell v. East Cambridge Five Cents, 
Sav. Bank, 182 Mass. 447, 42 AmR 
446; Smith Paper Co. v. Servin, 130 
Mass. 511; Allen v. Mooney, 130 
Mass. 155; Southbridge Sav. Bank v. 
Exeter Mach. Works, 127 Mass. 542; 
McConnell v. Blood, 123 Mass. 47, 
25 AmR 12; Turner v. Wentworth, 
119 Mass. 459. 

Mich.—Morris v. Alexander, 208. 
Mich. 387, 175 NW 264; Peo. v. Jones, 
120 Mich. 288, 79 NW 177; Lake Su- 
perior Ship Canal, etc. Co. v. Mc- 
Cann, 86 Mich. 106, 48 NW .692; Al- 
dine Mfg. Co. v. Barnard, 84 Mich. 
632, 48 NW 280; Curtis v. Leasia, 
78 Mich. 480, 44 NW 500; Manwar- 
ing v. Jenison, 61 Mich, 117, 27 NW 
899; Scudder v. Anderson, 54 Mich. 
122, 19 NW 1775; Morrison v. Berry, 
42 Mich. 389, 4 NW 731, 36 AmR 
446; Ferris v. Quimby, 41 Mich. 202, 
2 NW 9; Robertson v. Corsett, 39 
Mich. 777. 

Minn.—Hanson v. Vose, 144 Minn. 
264, 175 NW 113, 7 ALR 1573; Shep- 
ard v. Blossom, 66 Minn. 421, 69 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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accompanied by aunexation,®? that is, by physical 
attachment or what, under the special circumstances 
of the case, the court regards as equivalent to 


physical attachment.?? 


[§ 3] B. Character of Intention—1. Actual or 


NW 221, 61 AmSR 431; O’Donnell v. 
Burroughs, 55 Minn. 91, 56 NW By (3 
Farmers’ L. & T. Co. v. Minneapolis 
Engine, etc., Works, 35 Minn. 543, 
29 NW 349; Wolford v. Baxter, 33 
Minn. 12, 21 NW 744, 53 AmR 1. 
Miss.—Tate  v. Blackburne, 48 
Miss. 1; Perkins v. Swank, 43 Miss. 
a Weathersby v. Sleeper, 42 Miss. 


Mo.—Hatton v. Kansas City, etc., 
R. Co., 253 Mo. 660, 162 SW 227; 
Thomas v. Davis, 76 Mo. 72, 43 AmR 
756; State Sav. Bank v. Kercheval, 
65 Mo. 682, 27 AmR 310; Graves v. 
Pierce, 53 Mo. 423; Rogers yv. Crow, 
40 Mo. 91, 983 AmD 299; Hunt v. Mul- 
lanphy, 1 Mo. 508, 14 AmD 300; Ban- 
ner Iron Works vy. 4Stna Iron Works, 
143 Mo. A. 1, 122 SW 762; Loan v. 
Gregg, 55 Mo. A. 581; Cooke v. Mc- 
Neil, 49 Mo. A. 81. 

Mont.—Padden v. Murgittroyd, 54 
Mont. 1, 165 P 913; Montana Elec- 
tric Co. v. Northern Valley Min. Co., 
51 Mont. 266, 153 P 1017; Mattison 
v. Connerly, 46 Mont. 103, 126 P 851. 

Nebr.—Oliver v. Lansing, 59 Nebr. 
219, 80 NW 829; Freeman vy. Lynch, 
8 Nebr. 192. 

N. H.—Kent v. Brown, 59 N. H. 
236; Wadleigh v. Janvrin, 41 N. H. 

58. N.S: 


503, 77 AmD 780.. 

N. J.—Erdman v. Moore, 

L. 445, 33 A 958; Security Trust Co. 
v. Temple Co., 67 N. J. Eq. 514, 58 
A 865; Ames v. Trenton Brewing Co., 
56 N. J. Eq. 309, 38 A 858 [aff 57 
N. J. Eq. 347, 45 A 1090]; Beder 
v. Van Winkle, 53 N. J. Eq. 370, 
33 A 399, 51 AmSR 628; Speiden v. 
Parker 46.0N. J. Hig. 292.19) £4 21; 
Penn Mut. L. Ins. Co. v. Semple, 38 
N. J. Eq. 575; Blancke v. Rogers, 
26UIN. 4 J.) ig, 563) fafii 2552N° 03. bg. 
562]; Keve v. Paxton, 26 N. J. Eq. 
107; Quinby v. Manhattan Cloth, etc., 
Co., 24 N. J. Hq. 260; Crane v. Brig- 
ham, 11 N. J. Ha. 29. 

N. M.—Post v. Miles, 7 N. M. 317, 
34 P 586. 

N. Y.—McRea v. Troy Cent. Nat. 
Bank, 66 N. Y., 489; Tifft v. Horton, 
53 N. Y. 877, 13 AmR 537; Voorhees 
v. McGinnis, 48 N. Y. 278; Potter 
v. Cromwell, 40 N. Y. 287, 100 AmD 
485; Pratt v. Baker, 92 Hun 331, 36 
NYS 928; Rowland v. West, 62 Hun 
583, 17 NYS 330; Wells v. Maples, 
15 Hun 90; Funk v. Brigaldi, 4 Daly 
359; Farnsworth v.° Western Union 
Tel. Co., 3 Silv. Sup. 30, 6 NYS 735; 
McLaughlin v. Lester, 4 NYSt 852. 

N. C.—Foote vy. Gooch, 96 -N. C. 
265, 1 SE 525, 60 AmR 411. 

Oh.—Fortman v. Goepper, 14 Oh. 
St. 558; Teaff v. Hewitt, 1 Oh. St. 
511, 59 AmD 634. 

Or.—Blake-McFall Co. v. Wilson, 
193 P 902; Roseburg Nat. Bank v. 
Camp, 89 Or. 67, 173 P 318. ‘ 

Pa.—Wick v. Bredin, 189 Pa. 83, 
498A 17 33° Oakland. Cemetery ‘'Cowv. 
Bancroft, 161 Pa. 197, 28 A 1021; 
Catasauqua Nat. Bank v. North, 160 
Pa. 308, 28 A 694; Vail v. Weaver, 
132 Pa. 363, 19 A 138, 19 AmSR 598; 
Harrisburg Electric Light Co. v. 
Goodman, 129 Pa. 206, 19 A 844; 
Benedict v. Marsh, 127 Pa. 309, 18 A 
26; Harmony Bldg. Assoc. v. Berger, 
99 Pa. 320; Morris’ App., 88 Pa. 368; 
Ege v. Kille, 84 Pa. 833; Seeger v. 
Pettit, 77 Pa. 437, 18 AmR 452; Pat- 
terson v. Delaware County, 70 Pa. 
381; Meigs’ App., 62 Pa. 28, 1 AmR 
872: Hill v. Sewald, 53 Pa. 271, 91 
AmD 209; Christian v. Dripps, 28 Pa. 
271; Pyle v. Pennock, 2 Watts & 
S. 390, 37 AmD 517; Voorhis v. Free- 
man, 2 Watts & S. 116, 37 AmD 490; 
Fraser v. Pittsburgh First Cong. 
Church, 18 Pa. Dist. 42; McLean v. 
Palmer, 2 Kulp 349. 
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The intention which controls is, it 


has been frequently said, not the mere secret or 
undisclosed intention of the annexor,?+ but rather 


the intention to be inferred from all the circum- 


S._C.—Saye v. Hill, 100 S. C. 21, 
84 SE 307; Padgett v. Cleveland, 33 
S.C. 3395 (11 "SE 1069, 

Tenn.—Johnson y. Patterson, 13 
Lea 626; McDavid y. Wood, 5 Heisk. 
ape Saunders v. Stallings, 5 Heisk. 


Tex.—Jones v. Bull, 85 Tex. 136, 
19 SW 1031; Phelan v. Boyd, 14 SW 
290; Harkey v. Cain, 69 Tex. 146, 
6 SW 637; Willis v. Morris, 66 Tex. 
628, 1 SW 799, 59 AmR 634; Furrh 
v. Winston, 66 Tex. 521, 1 SW 527: 
Moody v. Aikin, 50 Tex. 65; Hutchins 
v. Masterson, 46 Tex. 551, 26 AmR 


286; Menger v. Ward, (Civ. A.) 28 
SW_ 821; Copp v. Swift, (Civ. <A.) 
26 SW 438. 


Vt.—Sweetzer v. Jones, 35 Vt. 317, 
82 AmD 639; Harris v. Haynes, 34 
ae 220; Hill v. Wentworth, 28 Vt. 

Wash.—Gasaway v. Thomas, 56 
Wash. 77, 105 P 168, 20 AnnCas 1337. 

Wis.—State v. Norsman, 168 Wis. 
442, 169 NW 429; E. M. Fish Co. v. 
Young, 127 Wis. 149, 106 NW 795; 
Baringer v. Hvenson, 127 Wis. 36, 
106 NW 801; Rinzel v. Stumpf, 116 
Wis. 287, 93 NW 36; Walker v. 
Grand Rapids Flouring-Mill Co., 70 
Wis. 92, 85 NW 3382; Lipsky v. Borg- 
mann, 52 Wis. 256, 9 NW _ 158, 38 
AmR 735; Taylor v. Collins, 51 Wis. 
123, 8 NW 22. 

Inng.—Leigh v. Taylor, [1902] A. 
C. 157, 6 BRC 154; Hobson y. Gor- 
ringe, [1897] 1 Ch. 182, 12 ERC 208; 
D’EHyncourt v. Gregory, L. R. 3 Ka. 


382; Holland v. Hodgson, L. R. 7 
CAPs 28. 

Can.—Hagegert v. Brampton, 28 
Can. S. C. 174. 


Alta.—D’Augigney v. Brunswick- 
Balke-Collender Co., [1917] 1 West 
Wkly 1331. 

B. C.—Royal Bank v. Coughlin, 
[1919] 2 WestWkly 382. 

N, B.—Fowler v. Fowler, 15:N. B. 


488; Doran v. Willard, 14 N. B. 
358. 
Ont.—Keefer v. Merrill, 6 Ont. A. 


121; Phillips v. Grand River Farm- 


ers Mutie Hy dns. Cor, 46207) C.1@.1) 8. 
334. 
32. Minn.—Hanson v. Vose, 144 


Minn. 264, 175 NW 113, 7 ALR 1573; 
Shepard v. Blossom, 66 Minn. 421, 
69 NE 221, 61 AmSR 431; Farmers’ 
L. & T. Co. v. Minneapolis Engine, 


etc., Works, 35 Minn. 5438, 29 NW 
349. 
Miss.—Tate v. Blackburne, 48 


Miss. 1; Weathersby v. Sleeper, 42 


Miss. 732. 

Nebr.—Oliver v. Lansing, 59 Nebr. 
219, 80 NW 829. 

N. H.—Carkin v. Babbitt, 58 N. H. 
579; Wadleigh v. Janvrin, 41 N. H. 
503, 77 AmD 780; Woodman v. Pease, 


17 N. H. 282. 

Pa.—Johnson v. Mehaffey, 43 Pa. 
308, 82 AmD 568. 

Vt.—Hill v. Wentworth, 28 Vt. 
428. 

83. See infra §§ 8-20. 


34,5 Un Si—Im re, Beez, 84) imhed: 
522; William Firth Co. v. South Caro- 


linatila. 6 ) Dy Cop 122 med. .569; 259 
CCA M3: 
Colo.—Fisk v. People’s Nat. Bank, 


114 Colo. A. 21, 59 P 68. 


Conn. — Radican v. Hughes, 86 
Conn. 536, 86 A 220. 

Del.—Equitable Guarantee, etc., Co. 
v. Knowles, 8 Del. Ch. 106, 67 A 
961. 

Ga.—Wright v. Du Bignon, 114 Ga. 
765, 49 SE 747, 57 LRA 669. 

Ill.— Fifield v. Farmers’ Nat. Bank, 
ATS iligs-A. A118 [afi 048-7 Tl 163,235 
NE 802, 39 AmSR 166]; Kloess v. 
Katt, 40 Ill. A. 99. 

Iowa.—Thomson v. Smith, 111 Iowa 


stances of the annexation ** and there are occasional 


718, 88 NW _ 789, 82 AmSR 541, 50 
ape 780; Crum vy. Hill, 40 Iowa 

Me.— Roderick v. Sanborn, 106 Me. 
159, 76 A 263, 30 LRANS 1189, 20 
AnnC€as 469; Hayford v. Wentworth, 
97 Me. 347, 54 A 940; Readfield Tel., 


etc., Co. v. Cyr, 95 Me. 287, 4 
1047. yi ae 
Mass.—Stone v. Livingston, 222 


Mass. 192, 110 NE 297; Smith v. Bay 
State Say. Bank, 202 Mass. 482, 88 
NE 1086; Hopewell Mills vy. Taunton 


Sav. Bank, 150 Mass. 519, 23 NE 
327, 15 AmSR 285, 6 LRA 249, 
Miss.— Tate v. Blackburne, 48 


Miss. 1. 

Mo.—Thomas vy. Davis, 76 Mo. 72, 
43 AmR 1756; State Sav. Bank v. 
Kercheval, 65 Mo. 682, 27 AmR 310; 
Tyler v. White, 68 Mo. A. 607; Davis 


v. Mugan, 56 Mo. A. 811. 
N. J.—Lee v. Hubschmidt Bldg., 
ete., Co., 55 N. J. Eq. 623, 37 A 769; 


Campbell v. Roddy, 44 N. J. Eq. 244, 
14 A 279, 6 AmSR 889; Rogers v. 
Brokaw, 25 N. J. Eq. 496 [aff 26 
N. J. Eq. 563). 

N. Y.—Snedeker v. Warring, 12 
N. Y. 170; Cosgrove v. Troescher, 62 
App. Div. 128, 70 NYS 764; Phenix 
Mills v. Miller, 4 NYSt 787. 

Or.—Alberson v. Elk Creek Min. 
Coy; 39 Or! 552; 65 :P. 978: 

Pa.—Catasauqua Nat. Bank v. 
North, 160 Pa. 308, 28 A 694. 

Wash.—Washington Nat.. Bank v. 
Smith, 15 Wash. 160, 45 P 736; Chase 
v. Tacoma Box Co., 11 Wash. 377, 
39. P 639. 2 

2 


Can.—Hagegert v. 
Can. S. (Crise 

“The intention to be sought is not 
the undisclosed purpose of the ac- 
tor, but the intention implied and 
manifested by his act. It is an in- 
tention which settles, not merely his 
own rights, but the rights of others 
who have or who may acquire inter- 
ests in the property. They cannot 
know his secret purpose; and their 
rights depend, not upon that, but 
upon the inferences to be drawn 
from what is external and visible. 
In cases of this kind every fact 
and circumstance should be consid- 
ered which tends to show that in- 
tention, in reference to the relation 
of the machine to the real estate, is 
properly imputable to him who put 
it in position.” Hopewell Mills’ v. 
Taunton Sav. Bank, 150 Mass. 519, 
522, 23 NE 327, 15 AmSR 235, 6 LRA 
249 [quot Alberson v. Elk Creek 
Gold-Min. Co., 39 Or. 552, 559, 65 P 


SiS i. 

35. U. S—In re Russell Falls Co., 
249 Fed. 260; William Firth Co. v. 
South Carolina L. & T. Co., 122 Fed. 
569,759 CCA. 73: ; 

Ark.—Kansas City Southern R. Co. 
v. Anderson, 88 Ark. 129, 113° SW 
1030, 16 AnnCas 784. 

Colo.—Roseville Alta Min. Co. v. 
Iowa Gulch’ Min. Co., 15 Colo. 29, 
94 PL 920, 122. Aims Re isiiecue Risk tins 
People’s Nat. Bank, 14 Colo. A. 21, 


DUP 63s, 


Brampton, 


Conn.—Stockwell v. Campbell, 39 
Conn. 36%, 12 AmR 3938; Capen v. 
Peckham, 35 Conn. 88. 

Fla.—Seedhouse v. Broward, 34 


Fla. 509, 16 S 425. 

Ga.—Wright v. Du Bignon, 114 Ga. 
765, 40 SE 747, 57 LRA 669. 

Ida.—Boise-Payette Lumber Co. v. 
McCornick, 32 Ida. 462, 186 P 252. 

Ill—Dooley v. Crist, 25 Ill. 551%; 
Fifield v. Farmers’ Nat. Bank, 47 Jill. 
A. 118 [aff 148 Ill. 163, 85 NE 802, 
39 AmSR 166]; Spinney v. Barbe, 
43 0Tie TAG S85: 

Ind.—Ochs vy. Tilton, 181 Ind. 81, 
103 NE 887. 
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decisions to this effect, regarding as immaterial the 
actual intention of the party making the annexa- 


tion.2® In apparent accord with 


are the decisions that a vendee in possession who 
makes annexations to the land cannot remove them 
if he fails to earry out his contract, although it 
may be assumed that he had no intention that the 
annexations should remain in such a contingency.°? 
In a leading case on the subject °° it is said that the 
intention is to be inferred ‘‘from the nature of 
the relation and situation of 
the party making "the annexation, and the policy 
of the law in relation thereto; structure and mode 
of the annexation and the purpose or use for which 
the annexation has been made’’ and this statement 
has been not infrequently quoted or adopted.*® But 
occasionally the view has been more or less clearly 
indicated that the actual intention of the party who 
made the annexation is a valid consideration in this 


the article affixed; 


Iowa.— Thomson _ vy. 
Iowa 718, 83 NW 789, 82 AmSR 541, 
50 LRA 780; Fletcher v. Kelly, 88 
Iowa 475, 55 NW 474, 21 LRA 347; 
Ottumwa Woolen Mill Co. v. Haw- 
ley, 44 Iowa 57, 24 AmR 719. 

Kan.—Dodge City Water, etc., Co. 
v. Alfalfa Land, etc., Co., 64 Kan. 
247, 67 P 462; Eaves v. Estes, 10 
Kan. 314, 15 AmR 345. 

Me.—Roderick v. Sanborn, 106 
Me. 159, 76 A 263, 30 LRANS 1189, 
20 AnnCas 469; Hayford v. Went- 
worth, 97 Me. 347, 54 A 940; Read- 
fields (fel...) ete, “Contv. Cyr 95 .. Me: 
287, 49 A 1047; Hawkins v. Hersey, 


Smithy V111 


86 Me. 394; Pope v. Jackson, 65 Me. 
162; Strickland v. Parker, 54 Me. 
263. 

Md.—Schaper v. Bibb, 71 Md. 145, 
17 A.935 

Mass. —Stone v. Livingston, 222 
Mass. 192, 110 NE 297; Hopewell 
Mills v. Taunton Sav. Bank, 150 
Mass. 519, 23 NE 327, 15 AmSR 235, 
6 LRA 249. 

Mich.—Aldine Mfg. Co. v. Barnard, 


84 Mich. 632, 48 NW 280. 

Minn.— Wolford v. Baxter, 33 
Minn. 12, 21 NW 744, 538 AmR 1. 

Miss.— Tate v. Blackburne, 48 
Miss. 1; Weathersby v. Sleeper, 42 
Miss. 732. 

Mo.—State Sav. Bank v. Kerche- 
val, 65 Mo. 682, 37 AmR 310; Rogers 
Vv. ‘Crow, 40 Mo. 91,1293 AmD 299; 
Loan v. Gregg, 55 Mo. A. 581. 

N. H.—Carkin v. Babbitt, 58 N. H. 
579; Wadleigh v. Janvrin, 41 N. H. 
503, 71 AmD 780. 

N. J.—Holmes v. Standard Pub. 

(Ch.) 55 A 1107; Lee v. Hub- 
schmidt. Bldg. rete,; Co. 55 Ni J. 
Hay ocse ot. A) 469s) Meders va Van 
Winkle, 53 N. J. Eq. 37.0; 33) A 399; 
51 AmSR 628. 

N. Y.—Snedeker v. Warring, 12 
N. Y. 170; Cosgrove v. Troescher, 62 
App. Div. 123, 70 NYS 764; Rowland 
vy. West, 62 Hun-5838, 17 NYS 330. 

Oh.—Teaff v. Hewitt, 1 Oh.- St. 
511, 59 AmD 634. 

Pa.—Albert v. Uhrich, 180 Pa. 283, 
36 A 745; Catasauqua Nat. Bank v. 
North, 160 Pa. 303, 28 A 694. 

S. C.—Saye v. Hill, 100 S. C. 21, 
84 SE 307. 

Tex.—Jones v. Bull, 85 Tex. 136, 
19 SW 10381; Hutchins v. Masterson, 
46 Tex. 551, 26 AmR 286. 

Vt.—Sweetzer v. Jones, 35 Vt. 317, 
82 AmD 639; Harris v. Haynes, 34 
Vt. 220; Hill v. Wentworth, 28 Vt. 
428. 

Eng.—Monti v. Barnes, [1901] 1 
Ke Be) 205, 1 (BRC 1966s), Hobsons v- 
Gorringe, 11897] ieC@h; 182, 12 ERC 
208; Holland v. Hodgson, L. R. 7 
GC. P.. 328. 

36. Mass.—Cole v. 11 
Cush. 181. 

Mo.—State Sav. Bank v. Kerche- 


Co; 


Stewart, 
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the latter view 


place.** 


[§ 4] 2. 


val, 65 Mo. 682, 27 AmR 310. 
Nev.—Treadway v. Sharon, 7 Nev. 


Birt ket v. Lillie, 6 Nev. 244. 

N. Y.—Snedeker v. Warring, 12 
INE Y Gs eee 

N. C.—Horne v. Smith, 105 N. C. 


322, 11 SE 373, 18 AmSR 903. 

Vt.—Kendall v. Hathaway, 67 Vt. 
122, 30 A 859. 

{a] That on the books of a cor- 
poration machinery was carried as 
moveable equipment was held in- 
sufficient to overcome the effect of 
the mode of annexation and charac- 
ter of articles as showing them to be 
part of the realty. State v. Nors- 
man, 168 Wis. 442, 169 NW 


429, 

37. See infra § 118. 

38. Teaff v. Hewitt, 1 Oh. St. 511, 
59 AmD 634. 

39. U. S.—Triumph Electric Co. 


v. Patterson, 211 Fed. 244, 248, 127 
CCA 612. 

Ala,—Langston v. State, 96 Ala. 
44, 11 S 334. 

Alaska.—Mineral Creek Min. Co. v 
Ramsey, 4 Alaska 734. 

Ark.~-Kansas City Southern R. Co. 
v. Anderson, 88 Ark. 129, 113 SW 
1030, 16 AnnCas 1784; -Ozark v. 
Adams) 3 (Ark. -/227), 1 88..Siw +920; 
Bemis v. First Nat. Bank, 63 Ark. 
625, 40 SW 127, 13 LRA 680; Choate 
Mee Kimball, 56 Ark. 55, 19 SW 
108. 

Conn.—Webb v. New Haven Thea- 
tre Co., 8% Conn. 129; 87 A 2%4, 

Tll.— Hacker v. Munroe, 176 Ill. 
384, 52 NE 12 [aff 61 Ill. A. 420]; 
Fifield v. Farmers’ Nat. Bank, 148 
Ill. 168, 35 NE 802, 39 AmSR 166; 
Ward v. Earl, 86 Ill. A. 635. 

JInd.—Binkley v. Forkner, 117 Ind. 
176, 19 NE 753, 3 LRA 33. 

Iowa.—Thompson vy. Smith, 111 
Towa 718, 83 NW 789, 82 AmSR 541, 
50 LRA 780. 

Kan.—Dodge City Water, ete., Co. 
v. Alfalfa Land, etc., Co., 64 Kan. 
247, 67 P 462; Winslow v. Brom- 
ich, 54 Kan. 300, 88 P 275, 45 AmSR 
285. 

Me.—Young v. Hatch, 99 Me. 465, 


59 A 950, 2 AnnCas 374; Readfield 
Tel, etc, Coy va Cyr, 9b) Me. 28%, 
49 A 1047. 


Md.—Dudley v. Hurst, 67 Md. 44, 
8 A 901, 1 AmSR 368. 

Nebr.—Brownell _ v. Fuller, 60 
Nebr. 558, 883 NW 669; Oliver -v. 
Lansing, 59 Nebr. 219, 80 NW 829. 

Nev.—Brown v. Lillie, 6 Nev. 244. 

N, J.—Brearley v. Cox, 24 N. J. L. 
287. 

N. Y.—Ward v. Kilpatrick, 85 
ING Ys wal sy 39) Aum Re 64 leRea sms 
Troy Cent. Nat. Bank, 66 N. Y. 489; 
Fitzgerald v. Atlanta Home Ins, Co., 
61 App. Div. 350, 70 NYS 


552. 
Or.—Blake-McFall Co. v. Wilson, 


For later cases, developments and changes in the law see cumulative Annotations, 
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regard;*° and such a view appears to be involved 
in the occasional statements that intention controls 
only when there is a reasonable doubt as to whether 
the chattel has changed its status,44 when severance 
would not work an injury to the realty,4? or when 
the article is not especially adapted for use in that 


Whose Intention Considered. Where 
the person making the annexation has an absolute 
estate in the land and is the owner of the chattel, 
the absence of any conflicting interests at the time 
of annexation makes’ his intention an appropriate 
consideration in determining the character of the 
article, as when, for instance, the question subse- 
quently arises between his heir and executor,** or 
as between one claiming that the article passed on 
a subsequent conveyance of the land and one deny- 
ing such claim.* 
of intention is, however, not so clear when one 


The applicability of the theory 


193 P 902; Roseburg Nat. Bank v. 
Camp, 89 Or. OT Lis) PASTS Evelmuve 
Gilroy, 20 Or. 517, 26 P 851. 


Tex.—Menger. v. Ward, (Civ. A.) 
28 SW 821; Hutchins v. Masterson, 
46 Tex. 551, 26 AmR 286. 


Wash. —Gasaway v. Thomas, 56 
Wash. 77, 105 P 168, 20 AnnCas 1337. 

40. U. S—New York Liens Cosine 
Allison, 107 Fed. 179, 46 CCA 229 
{certiorari den 181 U. S. 618, 21 SCt 
923, 45 L. ed. 1030]. 

Conn. —Radican v. Hughes, 86 
Conn. 536, 86 A 220; Linahan v. 
Barr, 41 Conn. 471. 

Mich.—Lord v. Detroit Sav. Bank, 
132 Mich. 510, 93 NW 1063; Peo. v. 


Jones, 120 Mich. 283, 79 NW 177; 
Ferris v. Quimby, 41 Mich. 202, 2 
NW 9. 

Minn.—Morris vy. Alexander, 175 
NW 264. 

N. J.—Gibbs v. Cooper, 86 N. J. 


L. 226, 90 A 1115; Rogers v. Brokaw, 
25 N. J. Ea. 496 [aff 26 N. J. Eq. 


563]. 
N. C.—Causey v. Empire Plaid 
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Foote v. Gooch, 96 N. C. 265, 1 SE 
525, 60 AmR 411. 

Pa.—Carver v. Gough, 153 Pa. 225, 
25 A 1124; Vail v. Weaver, 132 Pa. 
363, 19 A 1388, 19 AmSR 598. 

Wis.—Taylor v. Collins, 51 Wis. 


123, 8 NW 22. 

41. Hacker vy. Munroe, 176 Ill. 384, 
52 NE 12; Sword v. Low, 122 M11. 
487, 13 NE 826; Kelly v. Austin, 46 
Tll. 156, 92 AmD 243; Crerar v. Dan- 
iels, 109 Tll. A. 654 [aft 209 Iil.-296, 
70 NE_569]; Chapman v. Union Mut. 
L. Ins. Co, 4 Ol.’ A. 29; Padgett v. 
Cleveland, —33° S. CG. 339, HS 
1069. 

42. New York L. Ins. Co. v. Alli- 
son, (107 Fed. 179,46 (CCA 229: Dill- 
man v. De Lacy, 80 Ala. 103; Sword 
v. Low, 122 Ill. 487, 13 NE 826; Al- 
berson v. Elk Creek Min. Co., 39 Or. 
552) 65. P9778. 

The rule that intention controls 
“would not apply to such articles as 
enter into and form parts of a struc- 
ture appurtenant to land, such as 
lumber, stone, and shingles, or to 
doors, windows, and grates, and the 
like articles which are incorporated 
into the structure, for their removal 
would, protanto at least, be a de- 


struction of the appurtenance.” 
Sword v. Low, 122 Ill. 487, 499, 13 
NE 826. 


43. New York L. Ins. Co. v. Alli- 
son, 107 Fed. 179,. 46 CCA ‘229 [cer- 
tiorari den 181 U. S. 618, 21 SCt 923, 
45 bk. ed. 1030] (“unless the an- 
nexation is of a machine or chattel 
especially adapted for use in the 
particular place where it has been 
put’). 

44. See infra § 7 

45. See infra §§ Fi0-118: 


same title, page and note number. 


LP ne 


§§ 4-6] 


annexes his chattel to land belonging to another,*® 
and there are cases to the effect that the intention 
of the annexor is in such case immaterial.47 It has 
been said in this connection that if, as between 
himseif and the owner of the soil, the person making 
an erection thereon has no right to erect it as 
property separate and distinct from the freehold, 
an intention so to do, no matter how clearly mani- 
fested, is of no avail.48 A contrary view has, how- 
ever, been asserted.*9 

[§ 5] 3. Intention Distinguished from Agree- 
ment. The question of the intention of the individ- 
ual party making the annexation, which is thus 
regarded as controlling, is to be distinguished from 
that of the joint imtention, as indicated by agree- 
ment between them, of two or more parties, each 
of whom has, at the time of annexation, an interest 
in either the land or in the article annexed. Such 
an agreement, when made with the owner of the 
chattel before or at the time of annexation, has per- 
haps occasionally been referred to as of weight in 
determining the intention with which the annexa- 
tion was made.®° But it has on the other hand 
been stated that the cireumstances indicating the 
intention are such as are patent for all to see, 
and not such as rest in mere agreement with a 
third party,°' and almost invariably, when an agree- 


FIXTURES 


[26C.J.] 657 


ment as to the nature of the article annexed is given 
effect, it is on the theory that such an agreement 
is valid and effective as such as between the parties 
thereto. It is the intention of the annexor which 
controls, and the intention of another person is 
in itself immaterial,®? except as it may be in- 
corporated in a contract which is valid and effective 
by reason of such other’s interest in the land or 
in the article annexed.®? Consequently when the 
courts refer, as they quite frequently do, not to 
the intention of the particular party making the 
annexation, but to ‘‘the intention of the parties,’® 
as controlling in this regard,°* they have in mind, 
it appears, the joint intention of the parties in in- 
terest as evidenced by agreement between them.®® 

[§ 6] 4. In Relation to Permanency. In the 
requirement of an intention to make the article 
annexed a permanent accession to the land the ex- 
pression ‘‘permanent’’ does not, it seems, imply 
that the annexation must be intended to be per- 
petual,°® but rather that the article shall appear to 
be intended to remain where fastened until worn 
out,°’ until the purpose to which the realty is 
devoted has been accomplished 5° or until the article 
is superseded by another article more suitable for 
the purpose.5® And it appears to be sufficient that 
it is intended to remain where placed so long as the 


46. See infra § 29. 

‘47. Me.—Readfield Tel., etc., Co. 
v. Cyr, 95 Me. 287, 49 A 1047. 

Mich.—Miles v. McNaughton, 111 
Mich. 350, 69 NW 481. 
eae Lr eaaway, v. Sharon, 7 Nev. 

Tex.—Henderson vv. 56 
Tex. 647, 42 AmR 691. 

Wis.—Huebschmann vy, McHenry, 
29 Wis. 655, 659. 

“If the builder had intended at 
some future time to remove the 
building, counsel would hardly con- 
tend, we think, that such intention, 
whether openly expressed or other- 
wise, would bind the plaintiff, or bar 
or affect his rights as the real owner 
of the soil. Counsel cite authority 
to the effect that the actual owner 
of the land is not to be prejudiced, 
or his rights defeated by any such 
intention. And, indeed, it would be 
strange if such were not the law, 
or if it were to be held that the 
mere trespasser, entering without 
any title and erecting buildings or 
other improvements, having in all 
other respects the character of fix- 
tures, could show that they were 
not, by showing that his intention 
was at some future day to remove 
them. This would be a new way of 
defeating the rights of the owner of 
the soil to fixtures and improve- 
ments thus annexed, and which, by 
the common law as it now exists and 
always has, confessedly belong to 
him.” Huebschmann v. McHenry, 


supra. ‘ 
48. Wright v. Du Bignon, 114 Ga. 
765, 40 SE 747, 57 LRA 669; Ogden 

v. Stock, 34 Ill. 522, 85 AmD 332; 
Henderson v. Ownby, 56 Tex. 647, 
42 AmR 691. 

49. Curtis v. Leasia, 78 Mich. 480, 
/44 NW 500 (fence placed on an- 
-other’s land by mistake). 

[a] When right by custom to 
'mine on another’s land, and one so 
/mining was held to be entitled to re- 
| move mining machinery placed 
‘thereon, his intention was referred 
‘to by Lord Blackburn as an impor- 
‘tant Ne ha v. Hall, 8 
‘App. Cas, 195,17 E 4 

150. Smith v. Bay State Sav. Bank, 
1202 Mass. 482, 88 NE 1086; Jennings 
\v. Vahey, 183 Mass. 47, 66 NE 598, 
197 AmSR 409; Pelton Water _ Wheel 
“Co. v. Oregon Iron Co., 87 Or. 248, 


/170 P 317, 
61. Hobson v. Gorringe, [1897] 1 


[26 C. J.—42] 


Ownby, 


Chovy182,, 12 HRC §208; 
Brampton, 28 Can. S. C. 

52. Hooven, etc., Co. v. Atlantic, 
163 Iowa 380, 144 NW 6385 (inten- 
tion of vendor of chattel imma- 
terial); Tifft v.. Horton, 53 N. Y. 377, 
882, 13 AmR 537. 

“The law presumes that because 
the interest of a tenant in the land 
is temporary, that he affixes for him- 
self, with a view to his own enjoy- 
ment during his term, and not to en- 
hagce the value of the estate; hence, 
it permits annexations made by him 
to be detached during his term, if 
done without injury to the freehold, 
and in agreement with known 
usages. The law presumes that be- 
cause the interest of the vendor of 
real estate, who is the owner of it, 
has been permanent, that he has 
made annexations, for himself to be 
sure, but with a view to a lasting 
enjoyment of his estate, and for its 
continued enhancement in value. So 
the mortgagor of land is the owner 
of it, and has a permanent interest 
therein and the law presumes that 
improvements which he makes 
thereon, by the annexation of chat- 
tels, he makes for himself, for pro- 
longed enjoyment, and to enhance 
permanently the value of his estate. 
-. . These are presumptions of the 
intention of the tenant alone, the 
vendor alone, and of the mortgagor 
alone; nor are they ordinarily con- 
cerned at all, with the relation to 
the lands, or with the purpose of the 
landlord, or the vendee, or the mort- 
gagee.”’ Tifft v. Horton, 53 ING eee 
377; 382, 13 AmR 537. 

53. See infra §§ 39-63. _ 

54, Ala.—Hanvey v. Gaines, 181 
Ala. 288, 61 S 888; Barbour Plumb- 
ing, etc., Co. v. Ewing, 16 Ala. A. 
280, 77 S 4380. ; 

Ariz.—Nigro v. Hatch, 2 Ariz. 144, 
a Un a See by Ff 

Cal.— West Coast Lumber Co. v. 
Apfield, 86 Cal. 335, 24 P 993. 

Ill.—Ellison v. Salem Coal, 
Cor, -43 Sly Ame r20: 

Ind.—Horn vv. 
Bank, 125 Ind. 381, 


Haggert Vv. 
174. 


etc., 


Indianapolis Nat. 
25 NE 558, 21 


AmSR 231, 9 LRA 676; Binkley v. 
Forkner, 117 Ind. 176, 19 NE 753, 
3 LRA 33. 


Kan.—Bromich v. Burkholder, 98 
Kan. 261, 158 P 68, LRAI916F 275; 


Eaves v. Estes, 10 Kan. 314, 15 
AmR 345. 
Me.—Hayford v. Wentworth, 97 


Me. 347, 54 A 940. 

Mass.—Munroe y. Armstrong, 179 
Mass. 165, 60 NE 475. 
_Mich.—Wyandotte First Commer- 
cial, ete., Bank v. Trenton Milling 
Co., 144 Mich. 188, 107 NW 1107; 
Lansing Iron, ete. Works v. Wil- 
bur, 111 Mich. 418, 69 NW 667; Al- 
dine Mfg. Co. v. Barnard, 84 Mich. 
632, 48 NW 280; Manwaring v. Jeni- 
son, 61 Mich. 117, 27 NW 899; Rob- 
ertson v. Corsett, 39 Mich. 777. 


Nebr. — Brownell v. Fuller, 60 
Nebr. 558, 83 NW _ 669. : 

N. H.—Dame v. Wood, 75 N. H. 
38, 70 A 1081. 


N. Y.—Potter v. Cromwell, 40 N. Y. 
287, 100 AmD 485; Matter of Hureka 
Mower Co., 86 Hun 309, 33 NYS 486. 

N. C.—Causey v. Empire Plaid 
Mills, 119 N. C. 180, 25 SE 863. 

Pa.—Kinnear v. Scenic R. Co., 223 
Pa. 390, 72 A 808; McKay v. Meyer 
Jonasson & Co., Inc., 44 Pa. Super, 293. 

S. C.—Hurst v..J. D. Craig Fur- 
niture Co., 95 S. C: 221,-78 SH. 960: 

Wash.— Lynn y. Waldron, 38 
Wash. 82, 80 P 292; Washington Nat. 
rae v. Smith, 15 Wash. 160, 45 P 

Wis.—Brobst v. Marty, 162 Wis. 
296, 156 NW 195; Baringer v. Even- 
son, 127 Wis. 36, 106 NW 801. 

55. See infra §§ 39-63. 

56. Fisk v. People’s Nat. Bank, 14 
Colo., Ay 21, 59_P. 163) Temple Cos, vy, 
Pennie Mut) log ins) \Coie69 gN. oo. as 
36, 54 A 295; Feder v. Van Winkle, 
pea J. Eq. 370, 33 A 399, 51 AmSR. 

57. Temple Co. v. Penn Mut. L. 
Insy Cos eGo New. Lile3s6; 54 Ane Ibe 
Atlantic Safe Deposit, ete. Co. v. 
Atlantic City Laundry Co., 64 N. J. 
Eq. 140, 58 A 212; Speiden v. Parker, 
46 N. J. Eq. 292, 19 A 21; Rogers 
v. Brokaw, 25 N. J. Eq. 496 [aff 26 
N. J. Eq. 563]; New York Security, 
ete., Co. v. Saratoga Gas, etc., Co., 
88 Hun 569, 34 NYS 890-[aff 157 
N. Y. 689 mem, 51 NE 1092 mem]; 
Roseburg Nat. Bank v. Camp, 89 Or. 
67, 18) L783 Ps slew iquotaGy.ecr: 

58. Temple Co. v. Penn Mut. L. 
TOSCO. GOIN. mdi eo Ou p4imAln 2 9 bi 
Atlantic Safe Deposit, ete, Co. v. 
Atlantic City Laundry Co., 64 N. J. 
Eq. 140, 53 A 212; Speiden vy. Parker, 
46 N. J. Ea. 292, 19. A 24. 

59. New York Security, etc., Co. 
v. Saratoga Gas, etc. Co. 88 Hun 
569, 84, NYS? 890" [aff Lb7. Ne "Yo 689 
mem, 51 NE 1092. mem]. 
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Jand or building te which it is annexed may be 
The intention of the 
annexor that the article shall remain ‘‘indefinitely’’ 
has also been referred to as the eriterion.®+ 
number of cases the purpose for which the annex- 
ation was made was recognized as in itself of so 
temporary a character as to show that the intention 
could not have been to make the article a permanent 
But the fact that the character or 
the operations on land are such that an exhaustion 
of the material therefor on the land will necessitate, 
at some time in the future, a cessation of such oper- 
ations, or a change in the character of the machinery 
necessary therefor, has not ordinarily been regarded 
as showing an intention that the machinery orig- 
inally installed for the conduct of such operations 
was not intended to be for the permanent improve- 


used for the same purpose.®° 


accession.°® 
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of the realty.® 


In a 
purpose.** 


same way.® 


ment of the land and was consequently not a part 


a part of the realty. 


60. Hook v. Bolton, 199 Mass. 244, 
85 NE 175, 127 AmSR 487, 17 LRANS 
699; Hopewell Mills v. Taunton Sav. 
Bank, 150 Mass. 519, 23 NE 327, 15 
AmSR 235, 6 LRA 249. See Knick- 
erbocker Trust Co. v. Penn Cordage 
€o.,. 66 N. J. Eq. 305, 309, 58 A ‘409, 
105 AmSR 640 (fixtures “notwith- 
standing that the building itself may 
thereafter readily be devoted to a 
use entirely different from that 
which was contemplated when the 
action was made’’). 

“That chattels may be permanently 
an accession to the land, a purpose 
that they should remain there for- 
ever, or even until they are worn 
out- by use, is not necessary. It is 
sufficient that their situation is to be 
‘aS permanent as the business _in 
which they are to be used.” Fisk 
vy. People’s Nat. Bank, 14 Colo. A. 
21, 27, 59 P 68 [quot Rosenburg Nat. 
Bank v. Camp, 89 Or. 67, 78, 173 P 


313]. 
State v. Cruse, (N. J. Ch.) 90 


A 6738. 

62. See cases infra this note. 

[a] Annexation held temporary.— 
(1) Wharf erected to aid in building 
sea wall. Hogan Lumber Co. v. Oak- 
land, 25 Cal. A, 130, 142 P 1084. (2) 
Machinery for drilling well. Bewick 
v. Fletcher, 41 Mich. 625, 3 NW 162, 
32 AmR 170. (3) Fittings inserted 
in building leased for post office. 
Cunningham v. Von Mayes, 194 Mo. 
A. 56, 182 SW 1059. (4) Engine to 
supplement the deficiencies of water 
Randolph v. Gwynne, 7 N. J. 


power. N. 
Bq. 88, 51 AmD 265. (5) Mining 
machinery erected by prospector. 


Alberson v. Elk Creek Min. Co., 39 
Or. 552, 65 P 978; Gasaway Vv. 
“Thomas, 56 Wash. 77, 105 P 168, 20 
AnnCas 1337. (6) Barracks and hos- 
pitals erected during war. Meigs 
App., 62 Pa. 28, 1 AmR 372. (7) 
Shell making machinery for use dur- 
ing war. Kokomo Iny. Co., Ltd. v. 
Dominion Harvester Co., Ltd. 14 
Alta. L. 27. (8) Buildings for pre- 
paring stone for public building. 
Andrews v. Auditor, 28 Gratt. (69 
Va.) 115. (9) Temporary track laid 
to aid in construction of railroad. 
Fifield v. Maine Cent. R. Co., 62 Me. 
WHS 

. 63. See cases infra this note. 

_ “Every saw-mill may, sooner or 
later, exhaust the available timber 
in its immediate vicinity—yet, it 
would hardly be contended that a 
saw-mill as such, is always and nec- 
-essarily a chattel. That all the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


Til, ANNEXATION TO REALTY 


{[§ 8] A. Necessity. It is ordinarily stated, ex- 
pressly or by implication, that annexation of a chat- 
tel to the realty is necessary in order to render it 
In Pennsylvania, however, 


available ore in a quartz lode may 
be extracted, is as true as that all 
the available timber near a mill may 
be sawed: and it rarely, if ever, hap- 
pens that the machinery first erected 
on a ledge is suited or intended to 
do the work of hoisting and pumping 
from the deeper workings, which 
favorable developments may induce. 
Yet ever since the great case of 
Fisher v. Dixon, it has been settled 
law, that machinery annexed to the 
soil for mining becomes part of the 
soil; and in Merritt v. Judd, 14 Cal. 
59, a small steam engine and pump 
were adjudged to be fixtures. If it 
was the intention in the latter case, 
to work the ledge to any great depth, 
it must also have been the intention 
to replace this small engine and 
pump with others, larger and of 
greater power. It cannot be, then, 
that an intention to remove, at any 
time, however remote—for instance, 
when the greatest depth consistent 
with profitable working shall have 
been attained, or whenever more 
powerful machinery must be used— 
controls the act of annexation, or 
rebuts the presumption that thereby 
the chattel is made a part of the 
land.” Treadway v. Sharon, 7 Nev. 
37, 41. 

{a] Tlustrations.—(1) Brick mak- 
ing machinery. Fisk v. People’s Nat. 
Bank: 147 Colo.Ae 22; 595RP 63k) 
Mining. machinery. Merritt v. Judd, 
14 Cal. 59; Arnold v. Goldfield Third 
Chance Min. Co., 32 Nev. 447, 109 P 
718. (3) — Sawmill. Treadway v. 
Sharon, 7 Nev. 37. But see Brown 
v. Lillie, 6 Nev. 244 (expressing a 
contrary view). ; 

64, Hewitt v. General WBlectric 
Co.,..61 - 11. A. 168) [rev on’ ‘other 
grounds 164 Ill. 420, 45 NE 725]; 
Burrill v. Wilcox Lumber Co., 65 
Mich. 571, 32 NW _ 824; Weathers- 
bury v. Sleeper, 42 Miss. 732; Brown 
v. Lillie,:6 Nev. 244. 

[al Conversely, the apparently 
permanent character of a stone mill 
was regarded as fixed by a consider- 
ation of the nature of the land upon 
which it was placed as containing an 
inexhaustible supply of stone. Davis 
v. Mugan, 56 Mo. A. 311. 

65. See supra § 1. 

66, Ala.—Tillman v. De Lacy, 80 
Ala. 1038. 

Ark.—British, ete., Mortg. Co. v. 
Scott, 70 Ark. 230, 65 SW 936. 

Ga.—Smith v. Odom, 63 Ga. 499. 

Me.—Portland v. New England 
Tel., etc. Co., 103 Me.. 240, 68 A 


[§ 7] 5. As Question of Fact. 
ticle annexed to land has thereby become a part 
of the realty, being ordinarily regarded as a mixed 
question of law and fact,®° the question of intention, 
regarded as determinative of the nature of the ar-. 
ticle annexed, is also ordinarily regarded in the 
The question is consequently, in the 
ordinary case, one to be passed upon by the jury 
under proper instructions.®? 
the facts, if ascertained, are such that the question 
whether the article has become a part of the realty 
can be regarded as a question of law.®8 


Oncthe other hand the fact that 


the operation of the machinery involves the destrue- 
tion of the supply of material on the land has ocea- 
sionally been referred io as indicating a temporary 


Whether an ar- 


But not infrequently 


annexation has been stated not to be necessary, 
at least as regards machinery in a mill, factory, or 
other industrial enterprise, it being there considered 
that the adaptation or necessity of the article. to 


1040; Hayford v. Wentworth, 9 4 
347, 54 A 940. ya 

Mass.—-Hopewell Mills v. Taunton 
Sav. Bank, 150 Mass. 519, 283 NE 
327, 15 AmMSR 235, 6 LRA 249; South- 
bridge Sav. Bank v. Mason, 147 Mass. 
500, 18 NE 406, 1 LRA 350; Carpen- 
ter v. Walker, 140 Mass. 416, 5 NH 
160; Maguire v. Park, 140 Mass. 21, 
1 NE 750; Allen v. Mooney, 130 
Mass. 155; Turner v. Wentworth, 119 
Mass. 459. 

Mo.—Goodin v. Elleardsville Hall 
Assoc., 5 Mo. A. 289. 

Nebr.—Brownell v. Fuller, 60 Nebr. 
558, 83 NW 669. 

Or.—Alberson vy. Elk Creek Min. 
Co., 39 Or’ 552,°65 P 978: 

Pa.—Vail v. Weaver, 132 Pa. 3638, 
19 A 138, 19 AmSR 598; Harrisburg 
Electric Light Co. v. Goodman, 129 
Pa, 206, 19 A 844; Seeger v. Pettit, 
77 Pa. 437, 18 AmR 452; Straight v. 
Mahoney, 16 Pa. Super. 155. 

Tex.—Copp v. Swift, (Civ. A.) 26 
SW 438. 

Wash.—Philadelphia Mortg., etce., 
Co. v. Miller, 20 Wash. 607, 56 P 
382, 72 AmSR 138, 44 LRA 559. 

67. Ala.—DeLacy v. Tillman, 83 
Ala. 155, 3 S 294; Tillman v. DeLacy, 
80 Ala. 103; Gresham v. Taylor, 51 
Ala. 505. 

Iowa.—Winnike v. 185 
Iowa 114, 169 NW 681. 

97 

Mass.—Leonard v. Stickney, i131 
Mass, 541. 


Me.—Hayford v. Wentworth, 
Mo.—Grand Lodge of Masons Vv. 


Heyman, 


Me. 347, 54 A 940. 


Knox, 27 Mo. 315; Ambs v. Hill, 
10 Mo. A. 108; Goodin v. Elleards- 
5 Mo. A. 289. 


ville Hall Assoc., 

N. Y.—Scobell v. Block, 82 Hun 
223, 31 NYS: 975. 

Pa.—Harrisburg Electrie Light Co. | 
v. Goodman, 129 Pa. 206, 19 A 844; 
Benedict v. Marsh, 127 Pa. 309, 18 
A 26; Seeger v. Pettit, 77 Pa. 487, 
18 AmR 452; Silliman v. Whitmer, 
11 Pa. Super. 243 [aff 196 Pa. 363, 
46 A 489]. 

97 


68. Hayford v. Wentworth, 


Me. 347, 54 A $40; Hopewell Mills v. 


Taunton Sav. Bank, 150 Mass. 519, 
23 NE 327,:15 AmSR 235, 6 LRA 249; 
Catasauqua Nat. Bank v. North, 160 
Pa..303;, 28 A694. 

69. Ala.—Opelika Bank v. Kiser, 
119 “Ala. 194.524 So ite 
State, 
v. Prattville Mfg. Co., 
1S 6438, 60 AmR. 172; 
DeLacy, 80 Ala. 103; 


Thweat Ww. jj 
Stamps, 67 Ala. 96. Ne 


Langston v. _ 

96 Ala. 44, 11 S 334; Rogers Gai, 
81 Ala. 483, |)), 
Tillman v. — 


- 
} 


279, 107 A 832; 


8 A 901, 1 AmSR 368; 


Lo 


iy 


Cea 


the use for which the freehold is devoted is the 
only consideration in determining whether it is a 
And in two or three other 


part of the realty.7° 


Alaska.—Mineral Creek Min. Co. 
v. Ramsey, 4 Alaska 734. 

Ark.—Harrell v. Taylor, 114 Ark. 
111, 169 SW 779; Ozark y. Adams, 
73 Ark, 227, 83 SW 920; Bemis v. 
First Nat. Bank, 63 Ark. 625, 40 SW 
127; Choate v. Kimball, 56 Ark. 55, 
19 SW 108. 

Cal.—Hardwood, ete., Co. v. Bor- 
ton, (A.) 189 P 1022; Pennybecker v. 
McDougal, 48 Cal. 160. 

Conn.—Stockwell vy. Campbell, 39 
Conn. 362, 12 AmR 393; Capen vy. 
Peckham, 35 Conn. 88; Baldwin v. 
Breed, 16 Conn. 60; Swift v. Thomp- 
son; 9,'Conn. 63, 21 /AmD_ ‘718. 

Ga.—McCall v. Walter, 71 Ga. 287. 

Ida.—Boise-Payette Lumber Co. v. 
MeCornick, 32 Ida. 462, 186 P 252. 

Ill—Hacker v. Munroe, 176 IIll. 
384, 52 NE 12; Fifield v. Farmers’ 
Nat. Bank, 148 Ill. 163, 35 NE 802, 
39 AmSR 166; Hunt vy. Bullock, 23 


Ill. 258. 
Ind.—Ochs v. Tilton, 181 Ind. 81, 
103 NE 8387; Binkley v. Forkner, 


117 Ind. 176, 19 NE 753, 3 LRA 33; 
New Castle Theater Co. v. Ward, 
57 Ind. A. 473, 104 NE 526; Gordon 
v: Miller, 28 Ind. A. 612, 63 NE 
774. 

Iowa.—Thomson v. Smith, 111 Iowa 
718, 88 NW 789, 82 AmSR 541, 50 
LRA 780. 

Kan.—Dodge City Water, etc., Co. 
v. Alfalfa Land, ete, Co., 64° Kan. 
247, 67 P 462; Winslow v. Bromich, 
54 Kan. 300, 38 P 275, 45 AmSR 285. 

Ky.—Griffin v. Jansen, 39 SW 43, 
19 KyL 19. 

ae Bassett v. Breen, 118 Me. 
People’s Trust Co. 
Waldo Granite ee alas 
Mise. 507, 105 A 1138; oderick v. 
Sanborn, 106 Me. 159, 76 A 263, 30 
LRANS 1189, 20 AnnCas 469; Young 
v. Hatch, 99 Me. 465, 59 A 950, 2 
AnnCas 374. 

Md.—Dudley v. Hurst, 67 Md. 44, 
Kirwan Vv. 
2 AmD 


v. Mt. 


Latour, 1 Harr. & J. 289, 


519. 
Mass.—Southbridge Sav. Bank v. 


ason, 147 Mass. 500, 18 NH 406, A 
DEA 350; Hubbell v. Hast Cambridge 
Five Cents Sav. Bank, 132 Mass. 
447, 48 AmR 446; Southbridge Sav. 
Bank v. Exeter Mach. Works, 127 
Mass. 542; McConnell v. Blood, 123 
Mass. 47, 25 AmR 12; Park v. Baker, 
7 Allen 78, 83 AmD 668; Gale v. 
Ward, 14 Mass. 352, 7 AmD 223. _ 

Minn.—Hanson v. Vose, 144 Minn. 
264, 175 NW 1138, 7 ALR 1573, Shep- 
ard v. Blossom, 66 Minn. 421, 69 
NW 221, 61 AmSR 431; Farmers L. 
& T. Co. v. Minneapolis Engine, etc., 
Works, 35 Minn. 543, 29 NW 349; 
Wolford v. Fe pheneet 33 Minn. 12, 27 

744, 53 AmR 1. ‘ 
Dio Gatton v. Kansas City, etc., 
R. Co., 253 Mo. 660, 162 SW 227; 
Donnewala v. Turner, Real Est. Co., 
44 Mo. A. 350; Goodin v. HElleards- 
ville Hall Assoc., 5 Mo. A. 289. 

Nebr.—Oliver v. Lansing, 59 Nebr. 
219, 80 NW 829; Hillebrand v. Nel- 
son, 1 Nebr. (Unoff.) 788, 95 NW 
1068. 

Nev.—Brown v. Lillie, 6 Nev. 244. 

N. H.—Burnside v. Twitchell, 43 
N. H. 390; Lathrop v. Blake, 23 N. H. 
46; Baker v. Davis, 19 N. H. 325; 
Despatch Line of Packets v. Bellamy 
Mrs. Co., 12 'N: H. 205, 37 AmD 
203. 

N. J.—Temple Co. v. Penn Mut. L. 
Ins. Co., 69 N. J. L. 36, 54 A 295; 
Brearley v. Cox, 24 N. J. L. 287; 
State v. Cruse, 83 N. J. Eq. 232, 90 
A 673; Security Trust Co. v. Temple 
Con 6TON, J.) Ea. 514,58" A 865; 
Atlantic Safe Deposit, etc, Co. Vv. 
Atlantic City Laundry Co., 64 N. J. 
Eq. 140, 53 A 212; General Electric 
Co. v. Transit Equipment Co., 57 
N. J. Eq. 460, 42 A 101; Feder v. 
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Van Winkle, 58 N. J. Eq. 370, 33 A 
399, 51 AmSR 628; Speiden v. Parker, 
46 N. J. Eq. 292, 19 A 21; Keeler 
v. Keeler, 31 N. J. Bq. 181; William- 
son v. New Jersey Southern R. Co., 
29 N. J. Eq. 311; Blanke v. Rogers, 
26 N. J. Eq. 563; Rogers v. Brokaw, 
Best. J. Eq. 496 [aff 26 N. J. Ea. 

N. Y.—McRea v. Troy Cent. Nat. 
Bank, 66 N. Y. 489; Hoyle v. Platts- 
URS TTOUG wkie (COs ah 4aNGe Yolo: 
13 AmR 595; Voorhees v. McGinnis, 
48 N. Y. 278; Potter v. Cromwell, 40 
N. Y. 287, 100 AmD 485; Fitzgerald 
v. Atlanta Home Ins. Co., 61 App. 
Div. 350, 70 NYS 552; Scobell v. 
Block, 82 Hun 223, 31 NYS 975; Hart 
v. Sheldon, 34 Hun 388; Tabor v. 
Robinson, 36 Barb. 483; Vanderpoel 
v. Van Allen, 10 Barb. 157; Walker 
v. Sherman, 20 Wend. 636; Raymond 


Vie Wihite,. 37, Cow. 319; ‘Miller |v. 
Pitammby 6) (Cow, 665,16) Amp 
456 


N. C.—State v. Martin, 141 N. C. 
832, 538 SE 874. 

Oh.—Teaff v. Hewitt, 1 Oh. St. 511, 
59 AmD 634. 

Or.—Rosenburg Nat. 
CamprusgmOLenOismLdo: oles 
Vv. Gilroy, 20 On. /5.17, 26 P 851. 

S. C.—McClintock vy. Graham, 14 
S.C. L. 553. : 

Tenn.—Blue v. Gunn, 114 Tenn. 
414, 87 SW 408, 108 AmSR 912, 69 
LRA 892, 4 AnnCas 1157. 

Tex.—Gulf, etc., R. Co. v. Dun- 
man, 85 Tex. 176, 19 SW 1073; Keat- 
ing Impl. Co. v. Marshall Electric 
Light, ete., Co., 74 Tex. 605, 12 SW 
489; Hutchins v. Masterson, 46 Tex. 
551, 26 AmR 286; Cole v. 
oi» Dex. 413° Mecca i. Ins: 
Hamlin First State Bank, (Civ. A.) 
135 SW 1083. } 

Vt.—Peck v. Batchelder, 40 Vt. 233, 
94 AmD 392; Harris v. Haynes, 34 
Vt. 220. 

Va.—Green v. Phillips, 26 Gratt. 
(67 Va.) 752, 21 AmR 323. 

Wash.—Gasaway v. Thomas, 56 
Wash. 77, 105 P 168, 20 AnnCas 
1337. 

Wis.—Rinzel v. Stumpf, 116 Wis. 
287, 93 NW 86; Gunderson v. Swarth- 
out, 104 Wis. 186, 80 NW _ 465, 76 
AmSR 860; Walker v. Grand Rapids 
Flouring-Mill Co., 70 Wis. 92, 35 NW 
332; Taylor v. Collins, 51 Wis. 123, 
8 NW 22. 

Eng.—Longbottom v. Berry, L. R. 
5 Q. B. 128; Holland v. Hodgson, 
L. R. 7 C. P. 828; Wansbrough v. 
Maton, 4 A. & E. 884, 31 BCL 386, 
411 Reprint 1016; Rex v. Otley, 1 
B. & Ad. 161; 20 ECL 438, 109 Re- 
print 747; Beaufort v. Bates, 3 De 
GA | & Ten 881s 764, EngCh .300; 45 
Reprint’ 926; Horn vy. Baker, 9 Hast 
215, 103 Reprint 555. 

Ont.—McCarthy v. McCarthy, 20 
CanLTOceNotes 211. 

“The ancient distinction . . be- 
tween actual annexation and total 
disconnection is the most certain and 
practical; and should therefore be 
maintained, except where plain au- 
thority or usage has created excep- 
tions. The reasoning of Mr. Dane, 
and of the learned judge in Farrar 
vy. Stackpole, 6 Me. 154, 19 AmD 201 
. while it cannot be too extensively 
applied to modern machinery in 
subordination to that distinction, 
doés not appear to be sustained by 
authority, when it seeks to raise a 
general doctrine of constructive fix- 
tures, from the moral adaptation of 
what is in fact a mere moveable, to 
the carrying on a farm or factory, 
&e., however essential the moveable 
may be for such purpose. The argu- 
ment in that shape proves too much. 
Such adaptation and necessity might 
be extended even to the use of do- 
mestic animals on a farm, and cer- 
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states there are judicial expressions to the same 
effect, that what is adapted or necessary to the use 
to which the land is appropriated is a fixture, al- 


tainly to many implements 
manufactory which could never be 
recognized as fixtures, without ut- 
terly confounding the rule by which 
the rights of the heir or the pur- 
chaser have been long governed... . 
On the whole, I collect from the 
cases cited, and others, that, as 4 
seneral rule, in order to come within 
the operation of a deed conveying 
the freehold, whether by metes and 
bounds of a plantation, farm, or lot, 
&c., or in terms denoting a mill or 
factory, &c., nothing of a nature 
personal in itself will pass, unless 
it be brought within the denomina- 
tion of a fixture by being in some 
way permanently, at least habitu- 
ally, _attached to the land or some 
building upon it. It need not be con- 
stantly fastened. It need not be go 
fixed that detaching will disturb the 
earth or rend any part of the build- 
Ing am not prepared to deny that 
a machine moveable in itself, would 
become a fixture from being con- 
nected in its operations by bands, or 
in any other way, with the perma- 
nent machinery, though it might be 
detached, and restored to its ordi- 
nary place, as easily as the chain 
in Farrar vy. Stackpole. I think it 
would be a fixture notwithstanding.” 


intra 


Per Cowen, J., in Walker v. Sher- 
men 20 Wend. (N. EY’) 636, 


“The adjudicated cases are almost 
universally opposed to the idea of 
mere loose machinery or utensils, 
even where it is the main agent or 
principal thing in prosecuting’ the 
business to which the realty is 
adapted, being considered a part of 
the freehold for any purpose. To 
make it a fixture, it must not 
merely be essential to the business 
of the structure, but it must be at- 
tached to it in some way, or, at least, 
it must be mechanically fitted so 
as, in ordinary understanding, to 
constitute a part of the structure 
itself. It must be permanently at- 
tached to, or the component part of, 
some erection, structure, or machine 
which is attached to the freehold, 
and without which the erection, 
structure, or machine would be im- 
perfect or incomplete.” Per Mitchell, 
J., in Wolford v. Baxter, 33 Minn. 12, 
18, 21 NW 744, 58 AmR 1. 

70. In re Beeg, 184 Fed. 522; Wil- 
liams’ App., (Pa.) 16 A 810; Morris’ 
App., 88 Pa. 368; Meigs’ App., 62 
Pa. 28, 1 AmR 3872; Hill v. Sewald, 
53 Pa. 271, 91 AmD 209; Christian 
v. Dripps, 28 Pa. 271; Pyle v. Pen- 
nock, 2 Watts & S. (Pa.) 390, 37 
AmD 517; Voorhis vy. Freeman, 2 
Watts & S. (Pa.) 116, 37 AmD 490; 
Gray ‘ve. Holdship, 17 Sergi 2e& oR: 
(Pa.) 413,°17 AmD 680; Ritchie v. 
McAllister, 14 Pa. Co. 267. See Pat- 
terson v. Delaware County, 70 Pa. 
381 (for purposes of taxation ma- 
chinery necessary to a complete mill 
is realty). 

[a] “The criterion of a fixture 
depends on the business for which 
the premises are used. A _ fixture 
in a manufactory, mill or colliery 
may have no adaptation to many 
other kinds of business. Although 
not attached, yet, if it be designed 
for the convenience of trade on the 
premises, and bé so used, or subject 
to be called into use at any time, 
it becomes a fixture. If the article 
is indispensable in carrying on the 
specific business, it becomes a part 
of the realty.” Ege v. Kille, 84 Pa. 
333, 340 (in this case the convey- 
ance of an orebank was held to 
pass all the machinery, whether fast 
or loose, which was necessary to 
constitute it such, and without which 
it would not be an orebank equipped 
and ready for use). 


660 [26C.J.] 


though in no way annexed.7! 
quite frequently eriticized.72 


[§ 9] B. Mode and Sufficiency of Annexation— 
What constitutes a compliance 
with the requirement of annexation is a subject of 
very considerable difficulty, in regard to which it is 
impossible to give any comprehensive rules, in view 
of the various forms which annexation may assume 
and the character of the cases themselves, in which 
the mode of annexation is frequently considered only 
in connection with other considerations growing 
out of the character of the articles and the purpose 
Annexation does 
not necessarily mean attachment to the realty by 
some material external to the article itself, such 
as nails or cement, and although occasionally it 
has been said that to make an article a fixture 
to a building it must be attached to it in some way, 
or at least mechanically fitted, so as, in ordinary 
understanding, to make if a part of the building,™4 
mere juxtaposition, when intended to be more or 
less permanent, has not infrequently been regarded 


1. In General. 


to which the realty is devoted. 


71. Cook v. Condon, 6 Kan. A. 574, 
51 P 587; Reyman v. Henderson Nat. 
Bank, 98 Ky. 748, 34 SW 697, 17 
KyL 1291; Triplett v. Mays, 13 KyL 
874; Farrar v. Stackpole, 6 Me, 154, 
19° AmD 201; Fairis v.- Walker, 17 
S. C. L. 540 (these cases, however, 
all involved the question whether 
a certain article passed by a con- 
veyance of the land, which is pri- 
marily one of the construction of the 
language used). 

72. Conn.—Capen vy. Peckham, 35 
Conn. 88. 

Ga.—Wade v. Johnson, 25 Ga. 331. 

Tll.—Hunt v. Bullock, 23 IW. 320. 

Iowa.—Johnson v. Mosher, 82 Iowa 
29, 47 NW 996. 

Mich.—Manwaring v. Jenison, 61 
Mich, 117, 27 NW. 899. 


Minn.— Wolford v. Baxter, 33 


Minn. 12, 21 NW 744, 53 AmR 1. 


N. H.—Despatch Line of Packets 
v. Bellamy Mfg. Co., 12 N. H. 205, 
37 AmD 203. 

N. J.—Williamson v. New Jersey 
Southern R. Co., 29 N. J. Eq. 311. 


Oh.—Teaff v. Hewitt, 1 Oh. St. 
511, 59 AmD 634. 

Or.—Honeyman vy. Thomas, 25 Or. 
bao, on E086. 


Vt.—Hill v. Wentworth, 28 Vt. 428. 
Wash.—Chase v. Tacoma Box Co., 
11)" Wash. 877, 39) -P’ 639. 
73. See infra §§ 21-27. 


74, Wolford v. Baxter, 33 Minn. 
TRO NWe 7445, 538 AmB ol; sVan= 
derpoel v. Van Allen, 10 Barb. 


(NES NES HOS 
75. See infra § 10. 
76. See supra §§ 2-7. 
77, Cal.—McKiernan v. Hesse, 51 


Cal. 594. 


Til.—Carpenter v. Norlander, 181 
Tt Aces 40. 

Ind.—Sparks v. State Bank, 7 
Blackf. 469. 


Iowa.—Fehleisen v. Quinn, 182 
Iowa 1283, 165 NW 213. 
Mass.—Guthrie v. Jones, 108 Mass. 
191; Talbot v. Whipple, 14 Allen Tits 
Bliss v. Whitney, 9 Allen 114, 85 
AmD 745. 
N. H.—Baker v.’ Davis, 19 N. H. 
325. 
Ne Gi Clark ‘vi Hilly dg IN. Gr 14; 
23 SE 91, 58 AmSR 574. 
Or.—McFeron v. Doyens, 59 Or. 
366, 116 P 1063. 
Tenn.—Deegraffenreid v. Scruggs, 
4 Humphr. 451, 40 AmD 658. 
Wis.—Lackas v. Bahl, 43 Wis. 53. 
Eng.—Wiltshear v. Cottrell, 1 E. 
& B. 674, 72 ECL 674, 118 Reprint 
589; Howie v. McLay, 5 F. (Ct, 
Sess.) 214; Jenkins v. Gething, 2 
Johns. & H. 520, 70 Reprint 1165. 
[a] Engines and boilers have 


Such a view has been 
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the requirement 


of the realty.7* 


sometimes been considered part of 
the realty without reference being 
made to anything but the mode of 
annexation by being fastened to a 
foundation. Kaestner v. Day, 65 Ill. 
A. 623; Coleman v. Stearns Mfg. Co., 
38: Mich, 30%. Pond, ete., ‘Cozv.10’Con- 
nor, 70 Minn. 266, 73 NW 159, 248; 
Dutro v. Kennedy, 9 Mont. 101, 22 P 
763; Scheifele v. Schmitz, 42 N. J. 
Eq. 700, 1 A 698, 11 A 257; Voorhees 
v. McGinnis, 48 N. Y. 278. 

78, Ala.—Langston vy. State, 96 
Ala. 44, 11 S 334. 

Ark.—Kansas City Southern R. Co. 
v. Anderson, 88 Ark. 129, 113 SW 
1030, 16 AnnCas 784; Ozark v. Adams, 
73, Ark. 227, 83 SW 920; Bemis v. 
First Nat. Bank, 63 Ark. 625, 40 SW 
127; Choate v. Kimball, 56 Ark. 55, 
19 SW 108. 

Cal.—Merritt v. Judd, 14 Cal. 59. 

Conn.—Webb v. New Haven Thea- 
tre. Co., 87 Conny b29 2480 A274 
Radican v. Hughes, 8&6 Conn. 536, 
86 A 220; Tolles v. Winton, 63 Conn. 


440, 28 A 542; Capen v. Peckham, 
35 Conn. 88. 

Tll.—-Fifield v. Farmers’ Nat. Bank, 
148 Til. 163, 35 NE 802, 39 AmSR 
166. 


Ind.—Binkley v. Forkner, 117 Ind. 
176, 19° NE 753, 3 GRA 33; Balliett 
v. Humphreys, 78 Ind. 388. 

Iowa.—Thomson v. Smith, 111 Iowa 
718, 883 NW 789, 82 AmSR 541, 50 
LRA 780. ; 

Kan.—Dodge City Water, etc., Co. 
v. Alfalfa Wand, etc, Co, 64° Kan. 


CAT aol s6a. 
Me.—Hayford v. Wentworth, 97 


Me. 347, 54 °A 940; Readfield Tel., 
ete., Co. vi. Gyr, 95 “Me. 287,49 A 
1047; Strickland v. Parker, 54 Me. 


2638. 

Md.—Dudley v. Hurst, 67 Md. 44, 
8 A 901, 1 AmSR 368. 

Mass.—Stone v. Livingston, 222 
Mass. 192, 110 NE 297; Towne v. 
Fiske, 127 Mass. 125, 34 AmR 353, 

Minn.—Hanson v. Vose, 144 Minn. 
264A 17> NWelis 7 ADR L573: 

Mont.—Padden v. Murgittroyd, 54 
Mont. 1; 165 P 913. 

Nebr.—Brownell v. Fuller, 60 Nebr. 
558, 88 NW 669; Oliver v. Lansing, 
59 Nebr. 219, 80 NW 829. 

N. J.—Lee v. Hubschmidt Bldg., 
ete; Co., 55 Nv J. Ba..623, 37 A 769; 
Feder v. Van Winkle, 53 N. J. Eq. 
370, 33 A 399, 51 AmSR 628; Brear- 
ley iv. Coxw24 NGGT. am 2sie 

N. Y.—Ward v. Kilpatrick, 85 N. Y. 
413, 39 AmR 674; McRea v. Troy 
Cent. Nat. Bank, 66 N. Y. 489; Voor- 
hees v. McGinnis, 48 N. Y. 278; Kerby 
veer 15 App. Div. 7 44 NYS 
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as sufficient to make an article a fixture.7® Although 


of annexation is satisfied, it does 


not necessarily follow that the article is part of 
the realty, since other circumstances may negative 
any inference of an intention to make the article 
or structure a part of the realty.”® 
annexation may, however, be such as alone to show, 
without reference to other considerations, an in- 
tention that the articles shall be a permanent acces- 
sion to the tealty, and it is within this class of 
eases that those decisions may be considered to 
fall which consider the mode of annexation only in 
determining that the article in question is part 


The mode of 


More usually, however, the mode 


of annexation, when considered at all, is considered 
as only one factor in the determination of the char- 
acter of the article annexed.78 
of the later decisions is toward the treatment of this 
as a minor consideration in determining the inten- 
tion of the annexor, and whether the article annexed 
constitutes a part of the realty,’7® except at least 
as the article may have been so incorporated with 


And the tendency 


Okl.—Great Western Mfg. Co. v. 
Bathgate, 15 Okl. 87, 79 P 903. 

Or.—Roseburg Nat. Bank vy, Camp, 
SIF Orn 67s 173) 303: 3 

Tex.—Menger v. Ward, (Civ. A.) 
28 SW 821; Hutchins v. Masterson, 
46 Tex. 551, 26 AmR 286. 

Vt.—Hill v. Wentworth, 28 Vt. 428. 

Wis.—Rinzel v. Stumpf, 116 Wis. 
287, 93 NW 36. 

Can.—Hagegert v. 
Canw Ss (Coy Lt: 


Brampton, 28 


Alta.—D’Augigney v. Brunswick- 
Balke-Collender Co., [1917] 1 West 
Wkly 13381. 

79. Cal—Hawes v. Lathrop, 38 
Cal. 493. 


Conn.—Stockwell v. Campbell, 39 
Conn. 362, 12 AmR 393. 

Ill.— Goff v. O’Conner, 16 Ill. 421. 

Ind.—Dutton v. Ensley, 21 Ind. A. 
46, 51 NE 380, 69 AmSR 340. 

Iowa.—Ottumwa Woolen Mill Co. 
v. Hawley, 44 Iowa 57, 24 AmR 719. 

Kan.—Atchison, ete, R. Co. v. 
Morgan, 42 Kan. 23, 21 P 809, 16 
AmSR 471, 4 LRA 284. : 

Ky.—Johnson v. Wiseman, 4 Metc. 
357, 88 AmD 475. 

Me.—Roderick v. Sanborn, 106 Me. 
159, 76 A 2638, 30 LRANS 1189, 20 
AnnCas 469. 

Mass.—Winslow v. Merchants’ Ins. 
Co., 4 Metc. 306, 38 AmD 368. 

Mo.—State Sav. Bank v. Kercheval, 
65 Mo. 682, 27 AmR 310; Banner 
Iron Works vy. Adtna Iron Works, 
143 Mo. A. 1, 122 SW 1762; Davis v. 
Mugan, 56 Mo. A. 811. 
ion ae v. Lynch, 8 Nebr. 

N. H.—Langdon v. Buchanan, 62 
N. H. 657; Despatch Line of Packets 
v,.| Bellamy )Mife.4Co., 1275N.7 Hoe2Obs 
37 AmD 208. 

N. J.—Security Trust Co. v. Tem- 
ple Co., 67 N. J. Eq. 514, 58 A 865; 
Atlantic Safe Deposit, ete, Co. v. 
Atlantic Laundry Co., 64 N. J. Eq. 
140, 538 A 212; Feder v. Van Winkle, 
53 N. J. Hq. 370, 33 A399, 51 AmSR 


628. 
N. Y.—McRea v. Central Nat. 
Bank, 66 N. Y Se 
ee C.—Latham v. Rlakely, 70 N. C. 
1agtPoscher v. Blackiston, 7 Or. 
Pa.—Wick v. Bredin, 189 Pa. 83, 
42 A 17%, 
Va.—Green v. Phillips, 26 Gratt. 


(6%) Va.) °-752, 21. AmR 323. 
Wash.—Chase v. Tacoma Box Co., 
a Washers, Sone) uso. 


Eng.—Bain v. Brand, 1 App. Cas. } 


762. 
Can.—Hagegert v. 
CanwiSs «Cgilis4s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Brampton, 28. 
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the realty as to be incapable of severance without 


substantial injury thereto.8° 


Statutory provisions exist in some states that a 
thing is to be deemed affixed to land when it is 
attached to it by roots, as in the case of trees, vines, 
or shrubs, or imbedded in it, as in the case of walls, 
or permanently resting upon it, as in the case 
of buildings, or permanently attached to what is 
thus permanent, as by means of cement, plaster, 


Ont.—Argles v. McMath, 26 Ont. 
224; Stack v. T. Eaton Co., 4 Ont. 
L. 335; McDonald v. Weeks, 8 Grant 
he (Us C3) 297. 

“It is the permanent and habitual 
annexation, and not the manner of 
fastening, that determines when per- 
sonal property becomes a part of the 
realty.” Strickland v. Parker, 54 Me. 
263, 267. To same effect see Par- 
sons v. Copeland, 38 Me. 537. 

8g0. Porter v. Pittsburg Bessemer 
Steel Co., 122: U. S. 267, 7 SCt 1206, 
30 L. ed. 1210; Galveston, etc. R. 
Co. v. Cowdrey, 11 Wall. (U. S.) 459, 
20 L. ed. 199. See also infra § 14. 

81. See statutory provisions; and 
Conde v. Sweeney, 16 Cal. A. 157, 
116 P 319; Miller v. Waddingham, 
oeCaly Unrep. (Cas.:300,, 25) P1688) 
11 LRA 510; McNally v. Connolly, 
70 Cale 3, 11 PP) (320; suas” Animas, 
etc., Land Co. v. Fatjo, 9 Cal. A. 
ois, 99) P 3933 |) Haut =v. Corvallis 
School Dist. No. 1, 52 Mont. 395, 158 
P 315 [cit Montana Electric Co. v. 
Northern Valley Min. Co., 51 Mont. 
266, 133 P 1017]; Montana Electric 
Co. v. Northern Valley Min. Co., 51 


Mont. 266, 153) _P /1017;~ Htehen. v. 
Ferguson, 59 Okl. 280, 159 P 306; 
Tolle v. Vandenberg, 44 Okl. 780, 


146 P 212; Western Nat. Bank v. 
Gerson, 27 Okl. 280, 117 P 205. 

[a]. Mining fixtures.— A _ statute 
providing that sluice boxes, flumes, 
hose, pipes, and other machinery or 
tools used in working or developing 
a mine are to be deemed affixed to 
it was held not to apply to petro- 
leum oil operations, although the de- 
velopment and production of such oil 
are for some purposes classed as 


mining. .Cortelyou v. Baker, (Cal.) 
See 4a. 
[b] In Louisiana, Civ. Code § 468 


provides that all such movables as 
the owner has attached permanently 
to the building shall be immovable 
by destination. Scovel v. Shadyside 
Co., 137 La. 918, 69 S 745, AnnCas 
1917B 178. 

g2. Cal.—Pennybecker v. McDou- 
gal, 48 Cal. 160. 

Colo.—Royce v. Latshaw, 15 Colo. 


A. 420, 62 P 627. 
Conn.—Capen v. Peckham, 35 Conn. 


88. 
D. C.—Robinson v. Wright, 9 D. C. 


54. 
Wawaii.—Adams v. Kauwa, 6 Ha- 


ii 280. 
Sei smeth vy. Stoddard, 203 Ill. 
424, 67 NE 980, 96 AmSR 314; Titus 
v. Mabee, 25 Ill. 257; Cook v. Whit- 
i 1. 480. 
eS aeeraee vy. Warnick, 3 Blackf. 
111, 26 AmD 383. 
Iowa.—Dubuque Cong. Soc. Vv. 
Fleming, 11 Iowa 533, 79 AmD 511. 
Kan.—Eaves v. Bstes, 10 Kan. 314, 
R 3465. 
Sha Thompson Scenic R. Co. Vv. 
Young, 90 Md. 278, 44 A 1024; Carlin 
vy. Ritter, 68 Md. ee Le eANe (3105 
01, 6 AmSR A 
Bs Donnell vy. Hitchcock, 118 
Mass. 401; Pierce v. George, 8 
Mass. 78, 11 AmR 310; Parker v. 
Baker, 7 Allen 78, 83 AmD 668. 
Minn.—Wolford v. Baxter, 33 Minn. 
12, 21 NW 744, 538 AmR 1. 
Nev.—Brown v. Lillie, 6 Nev. 244. 
N. J.—Potts v. New Jersey Arms, 
EtCHm COUN Jo Hod tooo ate Ae 
N. J. Eq. 516]. 
Y.—wWalker v. 20 


N. Sherman, 
Wend. 636. 
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Okl.—Tolle v. Vandenberg, 44 Okl. 
780, 146 P 212. 

Wash.—Page v. Urick, 31 Wash. 
601, 72 P 454, 96 AmSR 924. 

Eng.—Wansbrough v. Maton, 4 A. 
& EH. 884, 31 ECL 386, 111 Reprint 
1016; Rex v. Otley, 1 B. & Ad. 161, 
20 ECL 4388, 109 Reprint 747; Horn 
v. Baker, 9 East 215, 103 Reprint 
555; Wiltshear v. Cottrell, 1 E. & B. 
674, 72 ECL 674, 118 Reprint 589; 
Chidley v. West Ham, 32 L. T. Rep. 
N. S. 486; Ward’s Case, 4 Leon. 241, 
74 Reprint 847; Northern Press, etc., 
Co. v. Shepherd, 52 Sol. J. 715; Rex 
v. Londonthorpe, 6 T. R. 377, 101 
Reprint 604. 

Can.— Assiniboia Land Co. v. 
Acres, 8 Sask. L. 426, 25 DomLR 439, 
32 WestLR 580, 9 WestWkly 368 
ea dism 9 Sask. L. 142, 27 DomLR 
ul ’ 

i Shanty v. Merrill, 6 Ont. A. 

Sask.—Hamilton v. Chisholm, 2 
Sask. L. 227. 

SS. || Henry. Clay. EF. eins? “Com ty. 
Barkley, 160 Ky. 153, 169 SW 747; 
Roderick v. Sanborn, 106 Me. 159, 
76 A 263, 30 LRANS 1189, 20 AnnCas 


469; Pope v. Jackson, 65 Me. 162; 
Holland v.. Hodgson, L.. Ro. 7 C. PB: 
328. 

[a] Part of realty, although not 


attached.—(1) Buildings resting on 
timbers, blocks, or stones. Miller v. 
Waddingham, 3 Cal. Unrep. Cas. 375, 
25 P 688, 11 LRA 510 (as ‘‘perma- 
nently resting” on land within stat- 
ute); Landon v. Platt, 34 Conn. 517; 
Ogden v. Stock, 34 Ill. 522, 85 AmD 
332; Dutton v. Ensley, 21 Ind. A. 
46, 51 NE 380, 69 AmSR 340; West- 
gate v. Wixon, 128 Mass. 304; Madi- 
gan v. McCarthy, 108 Mass. 376, 11 
AmR 371; Antoni v. Belknap, 102 
Mass. 193; Freeman v. Lynch, 8 
Nebr. 192; Doscher v. Blackiston, 7 
Or. 143; Lipsky v. Borgmann, 52 
Wis. 256, 9 NW 158, 38 AmR 735; 
Huebschmann vy. McHenry, 29 Wis. 
655; J. I. Case Threshing Mach. Co. 
vy. Bernard, 17 WestLR 91; Fowler 
v. Fowler, 15 N. B. 488; Doran. v. 
Willard, 14 N. B. 358; Miles v. An- 
katell, 25 Ont. A. 458 [rev 29 Ont. 
21]; Bunnell v. Tupper, 11 U. C. Q. B. 
414. Contra Miller v. Waddingham, 
OL NGali ys ote 15D0) 13). RA 680) 
25 P 688; Adams v. Kauwa, 6 Ha- 
waii 280; Carlin v. Ritter, 68 Md. 
ABE SES INS BOS ae Ae SOI the AU cols iss 
467; Bing Kee v. Yick Chong, 43 Can. 
S. C. 334; Devine v. Callery, 40 Ont. 
L. 505, 38 DomLR 542; Hamilton v. 
Ghisholm, 2 Sask.” LL. “227. + (2) 
Fences merely resting on the sur- 
face of the ground. Mitchell v. Bill- 
ingsley, 17 Ala. 391; Seymour v. 
Watson, 5 Blackf. (Ind.) 555, 36 
AmD 556; Boon v. Orr, 4 Greene 
(Jowa) 304; Smith v. Carroll, 4 
Greene (Iowa) 146; Emrich v. Ire- 
land, 55 Miss. 390; Glidden v. Ben- 
nett, 43 N. H. 306; Sawyer v. Twiss, 
26 N. H. 345; State v. Graves, 74 
N. C. 396; Wentz v. Fincher, 34 N. C. 
297, 55 AmD 416; Kimball v. Adams, 
52 Wis. 554, 9 NW 170. (38) Heavy 
machinery. Hooven, etc., Co. v. John 
Featherstone’s Sons, 111 Fed. 81, 49 
CCA 229; Tillman v. De Lacy, 80 
Alaj-+03%5 Calumet—tIron;, -ete:, Co. v.. 
Lathrop, 36 Ill. A. 249; Thomson v. 
Smith, 111 Iowa 718, 88 NW 789, 82 
AmSR 541, 50 LRA 780; Green v. 
Chicago, etc., R. Co., 8 Kan. A. 611, 
56 P 136; Smith Paper Co. v. Servin, 
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nails, bolts, ov screws.®1 
2. Retention in Place by Gravity. Re- 
tention in place by gravity, without any fastening, 
has been not infrequently held to be insufficient,®? 
but the later cases usually regard this as sufficient, 
provided the intention to make the article part of 
the realty plainly appears and the article or struc- 
ture is so heavy that it is as effectively kept in 
place by gravity as if it were fastened.®3 


The same 
130 Mass. 511; Smith v. Blake, 98 
Mich. 542, 55 NW 978; Shepard v. 


Blossom, 66 Minn. 421, 69 NW 221, 
61 AmSR 431; Wolford v. Baxter, 33 
Minn. 12, 21 NW 744, 53 AmR dup 
Langdon vy. Buchanan, 62 N. H. 657; 
Cavis v. Beckford, 62 N. H. 229, 13 
AmSR 554; Hart v. Sheldon, 34 Hun 
(N. Y.) 38; Deal v. Palmer, 72 N. CG. 
582; State v. Norsman, 168 Wis. 442, 
169 NW 429; Hagegert v. Brampton, 
28° Can. S. C, 174; Dickson v. Hun- 
ter, 29 Grant Ch. (U. C.) 73. (4) Fire 
grates, part of a complete house. 
Monti v. Barnes, [1901] 1 K. B. 205, 
1 BRC 966. (5) Millstone fixed to 
the top of the perpendicular shaft 


which turns it. Langdon vy. Bu- 
chanan, 62 N. H. 657. (6) A bell 
merely suspended from a frame. Al- 


vord Carriage Mfg. Co. v. Gleason, 36 
Conn. 86; Weston v. Weston, 102 
Mass. 514. (7) Furnace in residence, 
Stockwell v. Campbell, 39 Conn. 362, 
12 AmR 393. (8) Stove. Blethen v. 
Towle, 40 Me, 310. (9) Stone sink 
in residence. Bainway v. Cobb, 99 
Mass. 457. (10) Ice boxes furnished 
for an apartment house, one in the 
kitchen of each apartment, although 
not physically attached, are fixtures. 
Williams v. London, 61 Misc. 494, 
115 NYS 547. (11) Planks laid down 
aS _an upper floor of a gin house 
and used to spread cotton seed upon, 
although not fastened down. State 
v. Martin, 141 N. C. 832, 53 SE 874; 
Latham v. Blakely, 70 N. C. 368; 
Bryan v. Lawrence,’50 N. C. 337. 
(12) Cotton gin. Latham v. Blakely, 
70 N. C. 368; Bratton v. Clawson, 33 
SseCoe Wines ise 

{b] Statuary put in place for pur- 
poses of ornament has been held 
part of the realty, although not ‘ac- 
tually fastened in place. Snedeker 
VerovVarring, har IN, myer LTO) mci 
(where the question was whether a 
coiossal statue of Washington placed 
in the yard of a country house on a 
base erected on an artificial mound 
was part of the realty, and Parker, 
J., said: “The statue was not fas- 
tened to the base by either clamps 
or cement, but it rested as firmly 
on it by its own weight, which was 
three or four tons, as if otherwise 
affixed to it. The base was of ma- 
sonry, the seams being pointed with 
cement, though the stones were not 
laid in either cement or mortar; and 
the mound was an artificial and per- 
manent erection, raised some two or 
three feet above the surrounding 
land, with a substantial stone foun- 
dation. If the statue. had been ac- 
tually affixed to the base by cement 
or clamps or in any other manner, 
it would be conceded to be a fixture 
and to belong to the realty. But as 
it was, it could have been removed 
without fracture to the base on 
which it rested. But is that circum- 
stance controlling? A building of 
wood, weighing even less than this 
statue, but resting on a substantial 
foundation of masonry, would have 
belonged to the realty. A thing may 
be as firmly affixed to the land by 
gravitation as by clamps or cement. - 
Its character may depend much upon 
the object of its erection. Its desti- 
nation, the intention of the person 
making the erection, often exercise a 
controlling influence, and its connec: 
tion with the land is looked at prin- 
ecipally for the purpose of ascertain- 
ing whether that intent was that the 
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idea is occasionally embodied in a statute.%4 

Presumption as to character of article. 
some authority, chiefly in the form of dicta, to the 
effect that articles not otherwise attached to realty 
than by their own weight are prima facie personalty, 
and articles affixed to land in fact, although only 
slightly, are prima facie realty, and that the bur- 
den of proof is on the one contending that the 
former is realty or that the latter is personalty.®® 
Such a view does not, however, appear to accord 


with occasional statements to the 


though an article is physically attached to the land 
it is not to be regarded as a part thereof in the 
absence of proof of an intention to make it a per- 


manent accession thereto.8* 


[§ 11] 3. Articles Not Yet in Place. 
ber of cases the view has been adopted that articles 
or materials lying upon the land, if intended to be 
subsequently attached thereto or incorporated there- 
in, constitute a part of the realty.’ 


thing in question should retain its 
original chattel character, or whether 
it was designed to make it a perma- 
nent accession to the lands.’ After 
quoting at length from authorities in 
the civil law, the court continued: 
“T apprehend the question, whether 
the pyramids of Egypt or Cleopatra’s 
Needle are real or personal property, 
does not depend on the result of an 
jnquiry by the antiquarian whether 
they were originally made to adhere 
to their foundations with wafers, or 
sealing wax or a handful of cement. 
It seems to me puerile to make the 
title to depend upon the use of such 
or of any other adhesive substances, 
when the great weight of the erec- 
tion is a much stronger guaranty of 
permanence’’). To same effect D’Eyn- 
court v. Gregory, L. R, 3 Eq. 382 
(in regard to statuary and similar 
articles in a country house and 
grounds which were parts of a gen- 
eral architectural design). 

[c] Heavy ornamental “ vases, 
which had been moved from time to 
time and a stepping stone on side- 
walk on which owner’s name was 
cut were held not to be part of the 
realty as matter of law. Pfluger v. 
Carmichael, 54 App. Div. 153, 66 NYS 
417. 

[d] Platform scales held part of 
realty. Thomson v. Smith, 111 Iowa 
718, 722, 83 NW 789, 82 AmSR 541, 
50 LRA 780 (where it is said ‘while 
these scales may not have been 
physically attached, by bolts, nails 
or cement, to the land, they were 
nevertheless held thereto by being su 
mechanically fitted as that the plat- 
form hung within the wall support- 
ing it and erected for that sole pur- 
pose, and the supporting rods enter- 
ing the building through its walls 
and floor, connecting with the beam 


above’’). : 
84. See statutory provisions. 
[a] In Georgia, Code (1895) 


§ 3049, provides that “anything in- 
tended to remain permanently in its 
place, though not actually attached 
to the land, such as a rail fence, is 
a part of the realty.” See Smith v. 
Odom, 63 Ga. 499 (holding under this 
provision, that the running gear of 
a cotton gin in position for use and 
attached to the gin house is presum- 
ably realty, while the gin itself and 
the band connecting it with the run- 
ning gear are personalty). 

85. Ala. — Forbes v. Alabama 
Mach., etc., Co. 176 Ala. 423, 58 S 
398; Parker v. Blount County, 148 
Ala. 275, 41 S 928; De Lacy v. Till- 
man, 83 Ala, 155, 3 S 294; Tillman 
v. De Lacy, 80 Ala. 103; Powers v. 
Harris, 68 Ala, 409. 

Ill—Owings v. Estes, 256 Ill. 553, 
100 NE 205, 48 LRANS 675; Arnold 
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There is 


ty.88 


effect that even 


tive annexation’ 
in this connection. 
trations of constructive annexation some are merely 
cases of temporary severance, in which the articles, 
although not at the time actually attached, are 
treated as still annexed and part of the realty.% 


In a num- 


In other cases 


v. Crowder, 81 Ill. 56, 25 AmR 260. 
Iowa.—Rahm v. Domayer, 137 
Iowa 18, 114 NW 546, 15 LRANS 727. 
Mont.—Hauf v. Corvallis School 
Dist. No. 1, 52 Mont. 395, 158 P 315; 
Montana Electric Co: v. Northern 
valiey Min. Co., 51 Mont. 266, 153 P 
Okl.—Etchen v. Ferguson, 59 Okl. 
280, 159 P 306; Tolle v. Vandenberg, 
44 Okl. 780, 146 P 212; Western Nat. 
Bank v. Gerson, 27 Okl. 280, 117 P 
Pa.—Cedar Ave. Bldg., etce., Assoc. 
v. McLaughlin, 69 Pa. Super. 73. 

Eng.—Monti v. Barnes, [1901] 1 
K, B. 206, '1 BRC 966; Hobson v. 
Gorringe, [1897] 1 Ch. 182, 12 HRC 
"208; Holland v. Hodgson, L. R. 7 
Cc. P. 328; Lancaster v. Eve, 5° C. B. 
Nii Sate, 949 RCENTTE 141 «Reprint 
gar In re Chesterfield, [1911] 1 Ch. 

37. 

Can.—Bing Kee v. Yick Chong, 43 
Can. S. C. 334; Haggert v. Bramp- 
ton, 28 Can. S. C. 174. 

B. C.—Dominion Trust Co. v. Mu- 
tual fiawAssurs :Co,, 26) Bar. 23%, 143 
DomLR 184, [1918] 3 WestWkly 415. 

Alta.—D’Augigney v. Brunswick- 
Balke-Collender Co., [1917] 1 West 
Wkly 13881. 

Ont.—Stack v. T. Eaton Co., 4 Ont. 
L. 335; Burke v. Taylor, 46 U. C. 
QB. ocr. 

86. Johnson v. Mosher, 82 Iowa 
29, 47 NW 996; Hayford v.. Went- 
worth, 97 Me. 347, 54 A 940; Feder 
v. VanWinkle, 53 N. J. Eq. 370, 33 
A 399, 51 AmSR 628; Hill v. Went- 
worth, 28 Vt. 428. 

87. See cases infra this note. 

{a] Fencing material. McLaugh- 
lin v. Johnson, 46 Ill. 168 (dictum); 
Palmer v. Forbes, 23 Ill. 301 (dic- 
tum); Hackett v. Amsden, 57 Vt. 432; 
Noble v. Sylvester, 42 Vt. 146; Rip- 
ley v. Paige, 12 Vt. 358; Conklin v. 
Parsons, 2 Pinn. (Wis.) 264, 1 
Chandl. 240, 

{[b] Machinery to be attached.— 
McFadden v. Crawford, 36 W. Va. 
671, 15 SE 408, 32 AmSR 894; Pat- 
ton v. Moore, 16 W. Va. 428, 37 AmR 
789; Spruhen v. Stout, 52 Wis. 517, 
9 NW 277 (mechanic’s lien); Cooper 
v. Cleghorn, 50 Wis. 118, 6 NW 491 
(mechanic’s lien). 

{c] Trackage material for rail- 
road, lying along tracks.—Palmer v. 
Forbes, 23 Ill. 301. 

{d] Finishing material for build- 
ing.—Rahm v. Domayer, 137 Iowa 18, 
114 NW 546, 15 LRANS 727. 

{e] Material for repairing house. 
—Krueger v. Pierce, 37 Wis. 269. 

{f] Church bell, placed in frame 
in front of church building in course 
of erection, although intended sub- 
sequently to be placed in church 


tower, held realty. Dubuque Cong. 


i ee 
Nace. 
| <4 
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a contrary view has been asserted to the effect that 
there is, under such circumstances, no annexation 
in any sense of the articles or materials, and that 
they consequently retain the character of personal- 
In so far as the question may be whether 
such articles or materials are included in a con- 
veyance or mortgage of the land, the intention of 
the parties to the instrument, as determined by a 
construction: of the language used in the light of 
the surrounding circumstances, would appear to be 
the important consideration, and whether they are 
legally a part of the land is important only in its 
bearing on such intention.®® 

[§ 12] 4. Constructive Annexation. ‘‘Construc- 
? is a term that is sometimes used 


Of the cases treated as illus- 


Be v. Fleming, 11 Iowa 533, 79 AmD 
[g] Cut stone and structural iron 
to be used in building. Byrne v. 
Werner, 138 Mich. 328, 101 NW 555, 
110 AmSR 315, 69 LRA 900. 

88. See cases infra this note. 

[a] Fencing materials. — (1) 
Thweat v. Stamps, 67 Ala. 96; Har- 
rell v. Taylor, 114 Ark. 111, 169 SW 
779; Robertson v. Phillips, 3 Greene 


(Iowa) 220; Harris v. Scovel, 85 
Mich. 32, 48 NW 178; Longino v. 
Wester, (Tex. Civ. A.) 88 SW 445. 


(2) Rails laid upon the ground and 
partly built into a fence, without 
any intention of leaving them per- 
manently on the land, are not con- 
sidered fixtures. Curtis v. Leasia, 
78 Mich. 480, 44 NW 500. 

_ [b] umber intended for a build- 
ing.—(1) Morton Trust Co. v. Ameri- 
can Salt Co., 149 Fed. 540; Cook v. 
Whiting, 16 Ill. 480; Carkin v. Bab- 
bitt, 58 N. H. 579; Maxwell v. Wil- 
lard, 1 WklyNC (Pa.) 355; Multerer 
v. Dallendorfer, 158 Wis. 268, 148 
NW 1084. (2) But as to Illinois rule 
see Palmer v. Forbes, 23 Ill. 301. 

{[c] Lumber not intended for any 
special purpose.—Wing v. Gray, 36 
Vt. 261 (posts and boards not shown 
to be intended for fencing). 

{d] Finishing material for a 
building.—Blue v. Gunn, 114 *Tenn. 
414, 87 SW 408, 108 AmSR 912, 69 
LRA 892, 4 AnnCas 1157. 

{e] Windows and window blinds: 
to be used in a house, but not ac- 
tually put in place. Bassett v. 
Breen, 118 Me. 279, 107 A 832; Peck 
apes CD 40 Vt. 233, 94 AmD 
{f] Stone brought within a door- 
yard, to be placed as a doorstep. 
Woodman v. Pease, 17 N. H. 282. 

{¢] Machinery or parts thereof. 
—Miller v. Walson, 71 Iowa 610, 33 
NW 128; Burnside v. Twitchell, 43. 
N. H. 390; Johnson v. Mehaffey, 43 
Pa. 308, 82 AmD 568. 

{h] Plantation bell, not yet in 
place.—Cole v. Roach, 37 Tex. 413. 

{i] Material for a bridge.—Big 
Beaver Creek Corp. v. Beaver Coun- 
ty, 37 Pa. Super. 250. 

89. See infra §§ 110-119, 

90. See infra § 67. 

[a] Deer, fish, and doves.—In 
speaking of the: meaning of the 
phrase “constructive annexation,” it 
was said: “The illustrations of doves 
in a cote, deer in a park, and fishes. 
in a pond, are entirely inapplicable 
to the present subject. They go 
with the inheritance for special and 
peculiar reasons. In Amos & Fer-. 
rard on Fixtures, they are classified 
under the head of heirlooms, a:class 
of property’ entirely distinct from 
fixtures. A. & F. on Fixtures 168. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 12-14] 


Parts of articles annexed. The term ‘‘construc- 
tive annexation’’ has also occasionally been used 
in reference to articles which, although not them- 
selves actually annexed to the realty, are parts of 
or accessories to articles or structures which are 
And not infrequently, when a machine 
was so annexed to the land and of such a character 
that it was regarded as a fixture to the land, a‘tool 
_ or appliance which was in effect an essential part 
of such machine has also been regarded as a fix- 


annexed. 


ture.®? 


Rolling steck of a railroad has sometimes been 
treated as realty on the theory of constructive an- 
nexation or principles analogous thereto.9# 
jJater and best reasoned cases are, however, opposed 


Sir Edward Coke assigns them to 
go with the inheritance, because they 
are animals fere nature, ‘and could 
not be gotten without industry, as 
‘by nets and other engines.’ Co. Lit. 
8a. This is the true foundation of 
the common law rule, for Wentworth 
saith that ‘young pigeons, being in 
the dove-house, not able to fly out, 
go to the executor; yet their dams, 
the old ones, shall go to the heir 
-~with the dove-house’ (Went. Off. Ex. 
14); and fishes confined in a trunk 
or the like go to the executor. Co. 
Lit. 8a. In Parlet v. Cray, fishes in 
a pond were adjudged to belong to 
the heir, for the reason that ‘they 
are as profits of the freehold which 
the executor shall not have, but the 
heir, or he who hath the water.’ Cro. 
BHliz. 372, 78 Reprint 619. No anal- 
ogy exists between these animals 
.andad machinery, such as engines and 
cars, by which the legal status of 
the one can be deduced from that of 
the other.” Per Depue, J., in Wil- 
liamson v. New Jersey Southern R. 
Co., 29 N. J. Hq. 311, 330. 

[b] A boat in a boathouse at- 
tached to a residence held not con- 
structively. annexed to the residence 
sso as to pass by a devise thereof. 
Dana v. Burke, 62 N. H. 627. And 
see to same effect Hoyle v. Platts- 
burgh, etc., R. Co., 54 N. Y. 314, 13 
_AmR 595. 

91. See cases infra this note. 

[a] Keys have been held to be 
part of the realty as being parts 
.of the fixed locks to which they are 
‘fitted. Liford’s Case, 11 Coke 46b, 
77 Reprint 1206; Bishop v. Wlliott, 
11 Exch. 113, 156 Reprint 766. 

[b] Doors and windows have been 
-considered part of the realty because 
part of the house. State v. Hlliot, 
11 N. H. 540; Walker v. Sherman, 
20 Wend. (N. Y.) 636; Wistow’s Case 
[cit Liford’s Case, 11 Coke 46, 77 Re- 
print 1206]. | 4 

[c] Theater scenery, in effect part 
of the stage fittings, which are part 
of the realty. Security Trust Co. v. 
“Temple Co., 67 N. J. Eq. 514, 58 A 
7865. i 

[ad] Parts of stone crusher which 
is attached to realty, although such 
parts not yet in position. Geppelt 
-y. Middle West Stone Co., 94 Kan. 

? t460P. 157. 

Poge: ‘U. S.—In re Hagle Horseshoe 
Co., 163 Fed. 699, 90 CCA 283. 
Del.— Equitable Guarantee, etc., Co. 


vy. Knowles, 8 Del. Ch. 106, 67 A 
Sarin oheoliets vy. Holliday, 82 Tl. 
Sareoe eaooper vy. Cleghorn, 1 KyL 
Oring) 2s ghemeld, ete., Permanent 


Ben. Bldg. Soc. v. Harrison, 15 Q. B. 
“D. 358; Longbottom v. Berry, L. R. 
5 Q. B. 123; Metropolitan Counties, 
-etc., Soc. v. Brown, 26 Beav. 454, 
53 Reprint 973; Fisher v. Dixon, 12 
‘Cl. & F. 312, 8 Reprint 1426; Mather 
vy. Fraser, 2 Kay & J. 536, 69 Re- 
‘print 895. 

Can.—Haggert 28 
‘Can. -S.iC. 174, 


v. Brampton, 
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[§ 13] 


The 


Ont.—Gooderham y. Denholm, 18 
LOM GE . B.. 208; McCarthy v. Mc- 
Carthy, 20 CanLTOccNotes 211. 

“Where in the case of machinery 
the principal. part becomes a fixture 
by actual annexation to the soil, 
Such part of it as may be not so 
physically annexed, but which if re- 
moved would leave the principal 
thing unfit for use, and would not of 
itself and standing alone be well 
adapted for general use elsewhere, 
is considered constructively an- 
nexed.”’ Dudley v. Hurst, 67 Md. 
44, 50, 8 A 901, 1 AmSR 368 (crates, 
capping machines, and work tables, 
“not actually annexed,” but “essen- 
tially necessary to the working of 
the principal machinery,” held to 
pass as part of the realty, a canning 
factory). 

[a] Detachable wheels belonging 
to a polishing machine were held to 
partake of the character of the ma- 
chine. Pierce v. George, 108 Mass. 
(Sel LoAm RR: 810s 

[b] oom beams laid upon looms 
when in use were held to partake of 
the character of the looms. MHope- 
well Mills v. Taunton Sav. Bank, 150 
Mass. 519, 23 NE 327, 15 AmSR 235, 
6 LRA 249. 

[ec] Duplicate sets of rolls_be- 
longing to a rolling machine. Pyle 
v. Pennock, 2 Watts & S. (Pa.) 390, 
37 AmD 517; Voorhis v. Freeman, 2 
Watts & S. (Pa.) 116, 37 AmD 490; 
Ex p. Astbury, L. R. 4 Ch. 630. | 

{[d] Duplicate cylinder for bluing 
machine and duplicate pulleys for 
erindstones held to be fixtures. 
Delaware, etc., R. Co. v. Oxford Iron 
CosneGuNiis. Mas 6452. 

[e] Physical attachment of one 
machine does not involve the con- 
structive annexation of another siml- 
lar machine, purchased at the same 


time for use in the same plant. Sa 


pelt v. Middle West Stone Co., 
Kan. 560, 146 P 1157. 
93. Titus v. Ginheimer, 27 Il. 


462; Titus v. Mabee, 25 Ill. 257; Hunt 
Ww Bullock, 23. THs, 8200 Palmer iy. 
Forbes, 23 Ill. 301; Curran v. Smith, 
Sr unl. As 69s BMarmers) ia. (&) 1) Co. 
v. Hendrickson, 25 Barb. (N. Y.) 484. 

94. Williamson v. New_ Jersey 
Southern R. Co., 29 N. J. Ha. 311; 
Hoyle v. Plattsburgh, etc., R. Co., 
HAIN) Yeost4a ds Am F505 Bement 
v. Plattsburgh, etc., R. Co., 47 Barb. 
(N. Y.) 104; Beardsley v. Ontario 
Bank, 31 Barb. (N. Y.) 619; Stevens 
WlSiUthalo,puet Ciahubve: 1COs Sle Barb. 
(N. Y.) 590; State v. Martin, 141 
N. C. 832, 53 SH 874; Coe v. Colum- 
Dusimetes: R} Co, 91 00h. NSt.2/372, 
75 AmD 518. 

“The criterion above stated of ac- 
tual annexation to the freehold, as 
a rule for determining when chat- 
tels become part of the realty, is as 
well settled in this state as any 
other rule of property. Exceptions 
founded on fanciful and groundless 
distinctions only tend to produce un- 
certainty and confusion in the rules 
of property, which should be per- 
manent and uniform. ... Tested by 
the foregoing criterion, it is mani- 
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to such view.®* Statutory provisions in several of 
the states now determine the character of rolling 
stock as realty or personalty.®5 
5. Adaptation of Realty. Occasionally 
the fact that a recess or excavation was prepared 
in order that an article might be placed therein has 
been referred to as tending to show that the article 
so placed had become a fixture.° 
is of particular significance in this connection if it 
represents the execution of a general architectural 
design, which would be marred by the subsequent 
removal of the article.” 
pared in which to put an article does not in itself 
make the article part of the realty.°8 

[§ 14] 6. Injury by Removal—a. To Realty. In 


Such preparation 


But that a place was pre- 


fest that the rolling stock of a rail- 
road must be regarded as chattels 
which have not lost their distinctive 
character as personalty by being 
affixed to and incorporated with the 
realty. It is true that engines and 
cars are adapted to move on the 
track of the railroad, and are nec- 
essary to transact the business for 
which the railroad was designed. 
But unattached machinery in a fac- 
tory, the implements of husbandry 
on a farm, and furniture in a hotel, 
are similarly adapted for use in the 
factory, on the farm, or in the hotel, 
and are equally essential to the 
profitable prosecution of the business 
in which they are employed. When 
regard is had to the fundamental 
and necessary condition under which 
the law permits chattels to become 
part of the realty, engines and cars 
and the rolling stock of a railroad 
utterly fail to answer the require- 
ment of the law. Cars which left 
Jersey City this morning, before the 
close of the succeeding week will be 
found scattered over the west or on 
the Pacific coast,: their places in 
transportation through this state be- 
ing supplied by cars gathered from 
the railroads of other companies, 
many of which are located in other 
states. The suggestion that each 
one of these cars carries with it 
the attribute of realty in its journey 
through other states, or even over 
other railroads in this state, will 
show the incongruity of denominat- 
ing that a fixture which, in its or- 
dinary use, travels over other rail- 
roads, and is connected with the rail- 
road of its owner in no other way 
than in its useful employment in the 
business in which the company is 
engaged. In Randall v. Elwell, 52 
Nie Yo) -S2d,°-11 AmeRep. 747. sudge 
Grover says: ‘I think no one would 
claim that a car of the New York 
Central which, in the course of busi- 
ness, had been run to Chicago, was 
part of its real estate while there; 
and, if not such, I can discover no 
principle upon which the character 
of the property should be changed 
when it reaches the Central track on 
its return trip to New York.’” Wil- 
liamson v. New Jersey Southern R. 
Conn29 UN aSe Bd. 31330) 

95. See statutory provisions. 

96. Conn.—Stockwell v. Campbell, 
39 Conn. 362, 12 AmR 393: (furnace 
placed in a pit prepared for the pur- 
pose in a cellar); Alvord Carriage 
Mfg. Co. v. Gleason, 36 Conn. 86 
(tower for bell). 

La.—Mackie v. Smith, 5 La. Ann, 


717, 582 .AmD “615 (niches. for 
mirrors). 
Mass.—Weston v. Weston, 102 


Mass. 514 (tower for bell). 
Minn.—O’Donnell v. Burroughs, 55 


Minn. 91, 56 NW 579 (platform 
scales). 
Mo.—Rogers vy. Crow, 40 Mo. 91, 


93 AmD 299 (recess for organ). 

97. See infra § 14. 

98. Kerby v. Clapp, 15 App. Div. 
37, 44 NYS 116; Ex p. Astbury, L. R. 
4 Ch. 630.. 
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order that the article annexed be 


part of the realty, the annexation need not be such 


that removal of the article will sub 


the freehold, that is, the building to which it is 
annexed, although the fact that such injury will 


not result has been referred to as 
tending to show that the article is 
realty+ and has even been decla 
on the test.2 On the other hand, t 
annexation is such that the article 


[a] Criticism of contrary doc-7 
trine.—“It cannot ke held that the 
mere fact that a chattel is placed in 
a part of a house which has been 
adapted ‘to receive it, will make it 
a fixture; for example, a bedstead in 
a house obviously would not be 
made a fixture by the mere fact that 
it was placed in an alcove made tv 
receive a bedstead. And so, too, the 
mere fact that a stove or portable 
furnace is placed in a niche made to 
receive a stove, or is set in a de- 
pression or pit or other place in a 
floor made to receive a stove or por- 
table furnace, will not make such 
stove or furnace a fixture.’”” Rahway 
Davee wnst.oov. irvine St. - Baptist 
Church, 36 N. J. Eq. 61, 65. 

99. U. S.—New York L. Ins. Co. 
v. Allison, 107 Fed. 179, 46 CCA 229 


fleertiorari hiden 181 U.S. .61/8, 21 
SCt 923, 45 L. ed. 1030]. 
Ala.—Tillman v. DelLacy, 80 Ala. 


103. But see Capital City Ins. Co. 
v. Caldwell, 95 Ala. 77, 10 S 355 (for 
dictum contra). 

Ark.—Stone v. Suckle, 224 SW 735; 
Bemis v. First Nat. Bank, 638 Ark. 
625, 40 SW 127. 

Conn.—Capen v. Peckham, 35 Conn. 
88. 

Del.— Watertown Steam Engine Co. 
v. Davis, 10 Del. 192; Equitable Guar- 
antee, etc., Co. v. Knowles, 8 Del. 
Ch. 106, 67 A 961. 

Ga.—Brigham v. Overstreet, 128 
Ga. 447, 57 SH 484, 10 LRANS 452, 
11 AnnCas 75; Cunningham v. Cure- 
ton, 96 Ga. 489, 23 SE 420. 

Jll.—Arnold v. Crowder, 81 Ill. 56, 
25 AmR 260. 

Ind.—Sparks v. State Bank, 7 
Blackf. 469. 

Iowa.—Thomson v. Smith, 111 Iowa 
718, 883 NW 789, 82 AmSR 541, 50 
LRA 780; Ottumwa Woolen Mill Co. 
v. Hawley, 44 Iowa 57, 24 AmR 719. 

Ky.—Reyman v. Henderson Nat. 
Bank, 98 Ky. 748, 34 SW 697, 17 


KyL 1291. 
La.—Milliken v. Roger,- 138 La. 
Hersey, 86 Me. 


823, 70 S 848. 

Me.—Hawkins v. 

394; Pope v. Jackson, 65 Me. 162. 

Mass.—Smith v. Bay State Sav. 
Bank, 202 Mass. 482, 88 NH 
Allen v. Mooney, 130 Mass. 155; 
Pierce v. George, 108 Mass. 78, 
AmR 310. , 

Mich.—Morrison v. Berry, 42 Mich. 
389, 4 NW 731, 36 AmR 446. 

Mo.—Thomas v. Davis, 76 Mo. 72, 
43 AmR 756; Banner Iron Works v. 
Zitna Iron Works, 148 Mo. A. 1, 122 
SW 762. 

N. H.—Lathrop v. Blake, 23 N. H. 
46; Woodman vy. Pease, 17 N. H. 282. 

N. J.—Prudential Ins. Co. v. Guild, 
(Ch.) 64 A 694; Cunningham vy. Sea- 
board Realty Co., 67 N. J. Hq. 210, 
58 A 819; Knickerbocker Trust Co. 
v. Penn Cordage Co., 66 N. J. Eq. 
S06, 58) At’ 409, Lob sAmSIRi 9640); 
Doughty v. Owen, (Ch.) 19 A 540; 
Roddy v. Brick, 42 N. J. Eq. 218, 6 A 
806 [rev on other grounds 44 N. J. 
Eq. 244, 14 A 279, 6 AmSR 889]; 
Quinby v. Manhattan Cloth, etc., Co., 
24 N. J. Ha. 260. 

N. Y--New York Security, etc., 
Co. v Saratoga Gas, etc. Co., 88 
Hur 569, 34 NYS 890 [aff 157 N. Y. 
68) mem, 51 NE 1092 mem]. 

Vt.—Sweetzer v. Jones, 35 Vt. 317, 
82 AmD 639. 


FIXTURES 


regarded as a 


stantially injure 


a consideration 
not part of the 
red conclusive 2 
he fact that the 
annexed cannot 


Va.—Shelton v. 
C73) Vas) 727, 


Ficklin, 32 Gratt. 


Eng.—Reynolds v. Ashby, [1904] 
A. C. 466, 1 BRC 653; Longbottom 
v. Berry, L. R. 5 Q. B. 123; Walms- 
NCYar Vien OVELIMG ed Ctesee Neat Loto. 
ECL 115, 141 Reprint 759. 

‘Man.—Sun L. Assur. Co. v. Tay- 
as 9 Man. 89, 13 CanLTOccNotes 

Ont.— Richardson v. Ranney, 2 
Un Ci Cx Pl 460; Oates! v. ‘Cameron, 
UF Og LOR ONS AS POP Aoe 

1. U. S.—Meyer v. Pacific Mach. 
Co., 244 Fed. 730, 157 CCA 178. 

Ark.—Choate v. Kimball, 56 Ark, 
55, 19 SW 108. 

Conn.—Capen v. Peckham, 35 Conn. 
88; Swift v. Thompson, 9 Conn. 63, 
21 AmD 718, 

Ga.—Wade v. Johnson, 25 Ga, 331. 

Iowa.—Thomson vy. Smith, 111 
Iowa 718, 883 NW 789, 82 AmSR 541, 
50 LRA 780. 

Mass.—Stone v. Livingston, 222 
Mass. 192, 110 NE 297; Jennings v. 
Vahey, 183 Mass. 47, 66 NE 598, 97 
AmSR 409; Southbridge Sav. Bank v. 
Mason, 147 Mass. 500, 18 NE 406, 
1 LRA 350; Smith Paper Co. v. Ser- 
vin, 130 Mass. 511; McLaughlin v. 
Nash, 14 Allen 136, 92 AmD 741. 

Mich.—Morris v. Alexander, 208 
Mich. 387, 175 NW 264. 

Minn.—Shapira v. Barney, 30 Minn. 
59, 14 NW 270. 

Mo.—Eanner Iron Works v. Attna 
Iron Works, 143 Mo. A. 1, 122 SW 
762. 

N. J.—Rahway Sav. Inst. v. Irv- 
ing St. Baptist Church, 36 N. J. Eq. 


61. 

N. Y.—McKeage v. Hanover F. Ins. 
COM ONG er SS Rol eA bo dil batte 
16 Hun 239]; Conde v. Lee, 55 App. 
DivanA01, 660) IN Vise Lou spate maiko uNaums 
662, 64 NE 1119]; Kerby v. Clapp, 
15 App. Div. 37, 44 NYS 116; Kelsey 
v. Durkee, 33 Barb. 410; Farrar v. 
Chauffetete, 5 Den. 527. 

Ss. C.—Montague v. Dent, 44 §. C. 
L. 135, 67 AmD 572; McClintock v. 
Graham, 14 S. C. L. 553. 

‘Tex.—McJunkin v. Dupree, 44 Tex. 
500. 

Wash.—Exploitation Co. v. Strick- 
land, 188 P 1766; Zimmermann v. 
Bosse, 60 Wash. 556, 111 P 796; Page 
v. Urick, 81 Wash. 601, 72 P 1464, 
96 AmSR 924; Sherrick v. Cotter, 28 
Wash. 25, 68 P 172, 92 AmSR 821; 
Neufelder v. Third St., etc., R.-Co., 
23 Wash. 470, 63 P 197, 88 AmSR 
831, 53 LRA 600. ‘ 

Eing.—Norton v. Dashwood, [1896] 
PAO NS CHIC 

[a] And so in the civil law, as 
to immovables by destination. Wit- 
terman v. Mongeau, 50 Que. Super. 
428. 

2. Providence Gas Co. v. Thurber, 
2 R; I. 15, 22, 55 AmD 621. See also 
Maxson v. Ashland Iron Works, 85 
Or, 345, 7166 Paste act 2it. Gack 
of material injury to the realty or 
to the article itself shows article 
not to be a fixture). 

3. De Bevoise v. Maple Ave. 
Constr. Co., 228 N. Y. 496, 127 NE 


487. 

4 Allen v. Mooney, 130 Mass. 
155; Quinby v. Manhattan Cloth, 
eto, Co., 24 N. J. Eq. 260; Voorhees 


v. MeGinnis, 48 N. Y. 278; Filley v. 
ChristOnher, 39 Wash. 22, 80 P 834, 
109 AmSR 853. 


[§§ 14-15 


be removed without injury to the building does not, 
it seems, conclusively show an intent that it shall 
be part of the realty,* although it is entitled to very 
considerable weight in determining the intention.® 
And occasionally this appears to have been regarded 
as practically conclusive that the article has not 
retained the character of personalty.® 

[§ 15] b. To Article Annexed. The fact that 
the removal of the article would cause substantial 
injury to the article itself has been regarded as 


225 SW 


Nat Ark.—Hall y. Burns, 
gConn-—Capen v. Peckham, 35 Conn. 


lil.—Gunderson vy. Kennedy, 104 
lil. A. 117; Kaestner vy. Day, 65 Ill. 
A. 623; Simpson Brick Press Co. v. 
Wormley, 61 Ill. A. 460 [aff 166 Ill. 
383, 46 NE 976]; Spinney v. Barbe,. 
43 Ill. A. 585; Jenney v. Jackson, 6 
D1. A. 32. 

Ind.—McFarlane vy. Foley, 27 Ind. 
A. 484, 60 NE 357, 87 AmSR 264. 

Iowa.—Ottumwa Woolen Mill Co. 
aa Hawley, 44 Iowa 57, 24 AmR 

Me.—Hayford v. Wentworth, 97 
Me. 347, 54 A 940. 

Md.—Dudley v. Hurst, 67 Md. 44, 
8 A 901, 1 AmSR 368. 

Mass.—Hubbell v. East Cambridge 
Five Cents Say. Bank, 132 Mass. 447, 
42 AmR 446; Holbrook v. Chamber- 
lin, 116 Mass. 155, 17 AmR 146; Tal- 
bot v. Whipple, 14 Allen 177; Union 
Bank v. Emerson, 15 Mass. 159. 

Mich.—Bartlett v. Haviland, 92 
Mich. 552, 52 NW 1008; Ferris v. 
Quimby, 41 Mich. 202, 2 NW 9. 

Miss.—Richardson vy. Borden, 42: 
Miss. 71, 2 AmR 595. 

Mo.—Graves v. Pierce, 53 Mo. 423; 
Hunt v. Mullanphy, 1 Mo. 508, 14 
AmD 300. 

N. H.—Wadleigh v. Janvrin, 41 
N. H. 503, 77 AmD 780; Despatch 
Line of Packets v. Bellamy Mfe. 
Con el2 No Be 205,03 % cA mi e203. 

N. J.—Crane v. Brigham, 11 N. J.. 
Eq. 29. 

N. Y.—McRea v. Troy Cent. Nat. 
Bank, 66 N. Y. 489; Andrews v. Pow-- 
ers, 66 App. Div. 216, 72 NYS 597; 
Coey’s Bst.,, Tuck. Surr, 125. 

N. C.—Horne v. Smith, 105 N. C.. 
322, 11 SE 373, 18 AmSR 903; Bryan 
v. Lawrence, 50 N. C. 337. 

R. I.—Providence Gas Co. v. Thur-- 
ber, 2) R. I. 15, 55 AmD 621. 

Tex.—Meyer v. Orynski, (Civ. A.) 
25 SW 655. 

Vt.—Kendall v. Hathaway, 67 Vt.. 
122, 80 A 859; Harris v. Haynes, 34 
Vt. 220; Fullam y. Stearns, 30 Vt.. 
443; Hill v. Wentworth, 28 Vt. 428; 
Wetherby v. Foster, 5 Vt. 136. 

Wash.—Zimmermann y. Bosse, 60: 
Wash. 556, 111 P 796; Kriegler v. 
Spokane Merchants’ Assoc., 189 
1004; Filley v. Christopher, 39 Wash. 
22, 80 P 834, 109 AmSR 853; Wash- 
ington Nat. Bank v. Smith, 15 Wash. 
160, 45 P 736; Chase v. Tacoma Box. 
Co., 11 Wash. 377, 39 P 639. 

Wis.—Walker v. Grand Rapids: 
Flouring Mill Co., 70 Wis. 92, 35 NW 
332. 

Eng.—Wake v. Hall, 8 App. Cas.. 
195, 17 ERC 797; Ex p. Moore, etce., 
Banking’ Col, -14 Ch. D. 379: 

Can.—Hagegert v. Brampton, 28 
CansiS. Cy Lae 

Ont.—McCausland v. McCallum, 3. 
Ont. 305; Markle v. Houck, 19 U. C.. 
Q. B. 164. 

6. U. S.—Otis El. Co.. v. Palmetto. 
Coa: Co., 237 Fed. 769,:150 CCA. 
. Ala.—Capital City Ins. Co. v. Cald- 
well, 95 Ala. 77, 10 S 355. 

Mass.—Stone v. Livingston, 222 
Mass. 192, 110 NE 297. 

Minn.—Hanson v. Vose, 144 Minn. 
264, 175 NW 1138, 7 ALR 1573. 

Miss.—Weathersby vy. Sleeper, 42: 
Miss. 732. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 15-18] 


tending to show that it is part of the realty,” while 
the fact that the article is removable without in- 
jury thereto has been regarded as a consideration 
tending to show that it retains its chattel charac- 
Occasionally, however, the fact that removal 
would not cause such injury has been regarded as 
of little or no weight as showing the article not to 


ter.8 


be a fixture.® 


[§ 16] 7. Enclosure of Article. 
the decisions that an article is not necessarily a 
fixture because its removal would cause injury to 
the realty ?° are decisions that the article is not 
a fixture because so inclosed in a building or struc- 
ture that it cannot be removed without either taking 
the article itself to pieces, or making or enlarging 
an opening in the building or structure.14 
has been regarded as tending to show that the 


N. Y.—Main v. Schwarzwaelder, 4 
E. D. Smith 273. 
Or.—Roseburg Nat. Bank v. Camp, 


89 Or. 67, 173 BP. 313; Johnson v. 
paging Land Co., 84 Or. 356, 164 P 


R. I.—Providence Gas Co. v. Thur- 
ber, 2 R. I. 15, 55 AmD 621, 

Tex.—Van Valkenburgh vy. Ford, 
(Civ. A.) 207 SW 405. 

7, U. S.—In re Russell Falls Co., 
249 Fed. 260. 

Mass.—Stone v. Livingston, 222 
Mass. 192, 110 NE 297. 

Mich.—Lord v. Detroit Sav. Bank, 
132 Mich. 510, 93 NW 1063. 

N. Y.—McRea v. Troy Cent. Nat. 
Bank, 66 N. Y. 489. 

Or. — Maxson v. Ashland [Iron 
Wiorks, Sb Or. 345, 166 P37, 167 PB 
271. 

Wash.—Filley v. Christopher, 39 
Wash. 22, 80 P 834, 109 AmSR 853. 


{a] But this is not conclusive.— 
Gunderson v. Kennedy, 104 Ill A. 
Tue 


8. Stone v. Livingston, 222 Mass. 
192, 110 NE 297; Maxson v. Ashland 
Iron Works, 85 Or. 345, 166 P 37, 167 
Pp 271; Witterman v. Mongeau, 50 
Que. Super. 428. 

9. U. S—In re Russell Falls Co., 
249 Fed. 260. 

Ga.—Brigham v. Overstreet, 128 
Ga. 447, 57 SE 484, 10 LRANS 452, 
11 AnnCas 75. 

La.—Milliken v. Roger, 138 La. 
823, 70 S 848; Scovel v. Shadyside 
Co., 137 La. 918, 69 S 745, AnnCas 
1917B 178. 

Mass.—Southbridge Sav. Bank v. 
Mason, 147 Mass. 500, 18 NE 406, 1 
LRA 350; Smith Paper Co. v. Servin, 
130 Mass. 511. 

N. J.—Knickerbocker Trust Co. v. 
Penn Cordage Co., 66 N. J. Hq. 305, 
58 A 409, 105 AmSR 640. 

Va.—Shelton v. Ficklin, 32 Gratt. 
(ChE rae 

10. See supra § 15. 

11. Ala.—Parker v. Blount Coun- 
ty, 148 Ala. 275, 41 S 923; Nelson v. 
Howison, 122 Ala. 573, 25 S 211. 

Towa.—Dostal v. McCaddon, 35 
Iowa 318. 

Mass.—Carpenter v. Walker, 140 
Mass. 416, 5 NE 160; Park v. Baker, 
7 Allen 78, 88 AmD 668; Gale v. 
Ward, 14 Mass. 352, 7 AmD 223. 

Mich.—Manwaring v. Jenison, 61 
Mieh. 117, 27 NW 899. 

Miss.—Boone v. Mendenhall Lum- 
ber Co., 97 Miss. 554, 52 S 584. 

Mo.—Hunt v. Mullanphy, 1, Mo. 
508, 14 AmD 300. 

N. Y.—Sisson v. Hibbard, 75 N. Y. 
542 [aff 10 Hun 420]; Tifft v. Hor- 
ton, 58 N. Y. 877, 18 AmR_ 537; 
Ford yv. Cobb, 20 N. Y. 344; Duntz 
v. Granger Brewing Co., 41 Misc. 
177, 83 NYS 957 [aff 96 App. Div. 
631 mem, 89 NYS 1103 mem (aff 184 
N. Y. 595 mem, 77 NE 1186 mem)]. 

Pa.—Hill v. Sewald, 53 Pa. 271, 
91 AmD 209; Lemar v. Miles, 4 Watts 
330. 

Tex.—Moody v. Aiken, 50 Tex. 65. 
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In accord with 


character.1® 
Fas eS). 


But this 
fixture.1® 


Wash.—Ballard v. Alaska Theatre 
Co., 93 Wash. 655, 161 P 478 (pipe 
organ). 

“The nature or character of the 
article cannot be determined by its 
size or weight only. A bedstead, 
wardrobe, sideboard or book case is 
often large and heavy and incapable 
of being removed from a room or 
house without being taken apart; but 
no one would contend that for that 
reason such an article is to be re- 
garded as a fixture.” Park v. Baker, 
7 Allen (Mass.) 78, 80, 83 AmD 668. 

12. U. S.—Equitable Trust Co. v. 
Christ, 47 Fed. 756. 

Ala.—Nelson v. Howison, 122 Ala. 
573, 26S) 279. 

Iowa.—State Security Bank  v. 
Hoskins, 130 Iowa 339, 106 NW 764, 
8 LRANS 376. 

120 Mich. 


Mich.—Peo. v. Jones, 


283, 79 NW 177. 
N. H.—Baker v. Davis, 19 N. H. 
325; Despatch Packet Line v. Bel- 


lamy- PMfesCo., i2eeNgoe. 205,937 
AmD 203. 

N. Y.—Fryatt v. Sullivan Co., 5 
EMULE lath ot el 29. 

N. C.—Horne y. Smith, 105 N, C. 
322, 11 SE 373, 18 AmSR 903. 

Wash.—Kriegler v. Spokane Mer- 
chants’ Assoc., 189 P 1004 [foll Bal- 
lard v. Alaska Theatre Co., 98 Wash. 
655, 161 P 478] (safe built into wall 
of building is part of realty); Pacific 
Hxploitation Co. v. Strickland, 188 
P 766 (bricked in hot air furnace). 

Can.—Hagegert v. Brampton, 28 
Canes: (Cr 174; 


Man.—Adamson v. MclIlvanie, 3 
Man. 29. 
[a] Im Louisiana Civ. Code art 


469 expressly provides that such ar- 
ticles as cannot be removed without 
breaking the building to which they 
are attached shall be regarded as im- 
movables. Lecompte Bank v. Le- 
compte Cotton Oil Co., 125 La. 844, 
51 S 1010. 

13. Smith v. Bay State Sav. 
Bank, 202 Mass. 482, 88 NE 1086. 

14. Ida.— Boise-Payette Lumber 
Co. v. McCornick, 32 Ida. 462, 186 P 
252. d : 
Massi——Smitheava, Whitney. 147 
Mass. 479, 18 NE 229; Carpenter v. 
Walker, 140 Mass. 416, 5 NE 160; 
Holbrook vy. Chamberlain, 116 Mass. 
155, 17 AmR 146; Pierce v. George, 
108 Mass. 78, 11 AmR 310; Gale v. 
Ward, 14 Mass. 352, 7 AmD 223. 

Minn.—Shepard v. Blossom, 66 
Minn. 421, 69 NW 221, 61 AmSR 431. 

N. J.—Atlantic Safe Deposit, etc., 
Co. v. Atlantic City Laundry Co., 64 
N. J. Eq. 140, 53 A 212; Scheifele 
v. Schmitz, 42 N. J. Ea. 700, 1 A 698, 
11 A 257; Rogers v. Brokaw, 25 N. J. 
Eq. 496 [aff 26 N. J. Eq. 563]. 

N. Y.—Vanderpoel v. Van Allen, 
10 Barb. 157; Farrar v. Chauffetete, 


n. 527. 
: nN C.—Latham v. Blakely, 70 N. C. 
368 


Oh.—Hyman vy. Gordon, Oh. Prob. 
189. 
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article is a fixture,!2 while on the other hand the 
fact that the article can be removed as a whole 
through the existing opening has been referred to 
as evidence to show that it is personalty.1% 

{[$ 17] 8. Connection with Motive Power. That 
a machine is connected with the motive power by a 
belt or other mode of gearing is not in itself suffi- 
cient to make it a fixture.1# 
occasionally been attached to a connection of that 


But some weight has 


Attachment for Convenience in Use. 
That a machine or piece of apparatus is fastened 
to the building for the purpose merely of steadying 
it, or of otherwise making it more convenient or 
effectual in use, has not infrequently been referred 
to as insufficient to give to it the character of a 
But although this is the purpose of 


Vt.—Tobias v. Francis, 3 Vt. 425, 
23 AmD 217. 

Eng.—Northern Press, 
Shepperd, 52 Sol. J. 715. 

Can.—Haggert v. Brampton, 28 
Canw Se 1G. Bria. 

Man.—Sun L. Assur. Co. v. Taylor, 
9 Man. 89, 18 CanLTOccNotes 106. 

15. See cases infra this note. 

[a] Belting.—Equitable Guaran- 
tee, ete; ‘Co: v.> Knowles, 89 Del) (Ch: 
106, 67 A 961; Green vy. Chicago, etc., 
R. Co., 8 Kan. A. 611, 56 P 136; State 
xe, Si ee) 168 Wis. 442, 169 NW 
[b] Electric wiring. — State v. 
Norsman, 168 Wis. 442, 169 NW 429. 

16. Cal. — Southern California 
Hardwood, etc., Co. v. Borton, (A.) 
189 P 1022 (rule applied to “Murphy 
beds”). 

Conn.—Capen v. Peckham, 35 Conn. 
88; Swift v. Thompson, 9 Conn. 63, 
21 AmD 718. 

Ill. Long v. Cockern, 128 Ill. 29, 
21 NE 201. 

Bee haem v. Watkins, 62 Ind. 
ine v. Mason, 3 Md. Ch. 

Mass.—Wentworth v. S. A. Woods 
Mach. Co., 163 Mass. 28, 39 NE 414; 
Cooper vy. Johnson, 143 Mass. 108, 9 
NE 33; Carpenter v. Walker, 140 
Mass. 416, 5 NE 160; Hubbell v. East 
Cambridge Five Cents Sav. Bank, 
132 Mass. 447, 48 AmR 446; McCon- 
au v. Blood, 123 Mass. 47, 25 AmR 


etc, Conwy. 


Minn.—Shepard v. Blossom, 66 
rena 421, 69 NW. 221, 61 AmSR 

N. J.—Crane Iron Works v. Wilkes, 
64 N. J. L. 198, 45 A 1033; Atlantic 
Safe Deposit, etc. Co. v. Atlantic 
City Laundry Co., 64 N. J. Eq. 140, 
53 A 212; Knickerbocker Trust Co. 
v. Penn Cordage, Co., 62 N. J. Eq. 
624, 50 A 459; Scheifele v. Schmitz, 
420 Np diet gs 200; de AR 69S IAS 57 
Keeler v. Keeler, 31 N. J. Eq. 181; 
Blancke v. Rogers, 26 N. J. Eq. 563; 
Keve v. Paxton, 26 N. J.*Eq. 107. 
But compare Lee vy. Hubschmidt 
Bide wietes Co; bb Ne J. haly 623 ;mou 
A 769. 

N. Y.—McRea v. Troy Cent. Nat. 
Bank, 66 N. Y. 489 [rev 50 HowPr 
51]; Voorhees v. McGinnis, 48 N. Y. 
278 [rev 46 Barb. 242]; Potter v. 
Cromwell, 40 N. Y. 287, 100 AmD 
485; Murdock v. Gifford, 18 N. Y. 
28 [rev 20 Barb. 407]; Wells v. 
Maples, 15 Hun 90; Vanderpoel v. 
Van Allen, 10 Barb. 157. 

Oh.—Teaff v. Hewitt, 1 Oh. St. 511, 
59 AmD 634. 

Vt.—Kendall v. Hathaway, 67 Vt. 
122, 30 A 859; Sweetzer v. Jones, 
S55 Vit, S182 Aim D639 eitlarrisive 
Haynes, 34 Vt. 220; Bartlett v. Wood, 
32 Vt. 272; Fullam v. Stearns, 30 Vt. 
443; Hill v. Wentworth, 28 Vt. 428. 

Wash.—Neufelder v. Third St., etc., 


ReaCon couiwWashe 400,60 ied One os 
AmSR 831, 53 LRA 600; Cherry v. 
Arthur, 5 Wash, 787, 32 P 744. 
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the actual fastening to the building, the plac- 
ing of the machine or apparatus therein may 
well be for the purpose of the permanent 
improvement of the freehold;17 and consequent- 
ly, it would seem, the mere fact that the pur- 
pose of the actual fastening is to steady the 
machine or otherwise to render it effective in oper- 
ation should not be conclusive that it is not a fix- 
ture. In other words, the fastening might be re- 
garded as an annexation with the intention of mak- 
ing the article a fixture,!§ although the immediate 
purpose was to render the machine available for 
use. In England a machine so fastened has or- 
dinarily been regarded as part of the realty.1®° And 
these decisions have been followed in Canada.2° A 
like view has apparently been adopted in some 
states,24 and in others a machine physically at- 
tached for the purpose of steadying it has been 
held not necessarily to retain its character of per- 
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sonalty, when it was expressly found that this was 
not the only purpose of the attachment.”? 

[§ 19] 10. Movability of Article. That the 
article is not so attached to the land as to indicate 
an intention that,it shall remain in one place 
on the land has been referred to as indicating that 
it continues personalty,?* although occasionally an 
article has been regarded as constituting a fixture, 
in legal contemplation, although capable of removal 
from place to place on the land and intended to be 
so moved.*# 

[§ 20] 11. Attachment to Other Land. It may 
occur that an appliance, piece of apparatus, or other 
article, while placed upon or in one piece of land, 
and physically attached thereto, is, in purpose and 
method of its utilization, so associated with another 
piece of land, that it is to be regarded as legally 
annexed, that is, a fixture, to the latter land rather 
than the former.*° 


IV. CHARACTER OF ARTICLE ANNEXED 


[§ 21] A. Adaptation to Use of Land. The 
later cases upon the subject frequently refer to the 
character of the article annexed, considered with 
relation to the purpose to which the land itself has 
been devoted, as a leading consideration in de- 
termining: whether the article is to be regarded as 
legally constituting a part of the land, the theory 
being that if the article is of such a character as 
to conduce to the realization of this purpose, it is 
presumably intended by the annexor to be a per- 


Ont.—Schreiber v. Malcolm, 8 
Grant Ch. (U. C.) 433; Carscallen v. | Coal, ete., 
Moodie, 15 U. C. Q. B. 304, 38 DomLR 750. 

[a] A fish trap, held in place by 25. 
piling intended to be removed, is [a] 
personal property. Anderson v. Co- 
lumbia Contract Co., 94 Or. 171, 184 
P 240, 185 P’231, 7 ALR 6538. 

17. See infra § 25. 


of the latter. 
Club Assoc., 


distance on tracks. 
Co. v. Montreal, 


See cases infra this note. 

Electric apparatus on adjoin- 
ing land by license for the use of a 
clubhouse was held to pass by a sale 
Berliner v. 
32 Misc. 


manent accession.2* This idea of affinity between 
the use of the article annexed and the freehold is 
involved in the statement, frequently found, that 
one essential to the conversion of a chattel into 
realty is its adaptation, appropriation, or applica- 
tion, to the use or purpose to: which the realty with 
which it is connected is appropriated.2"7 Other cases 
refer to the adaptation of an article to the use to 


- which the realty is appropriated as one of the 


factors in determining that it is a part of the 


electricity from plant held fixtures to 
plant. Fechet v. Drake, 2 Ariz. 239, 
12 P 694; Southern Electrical Supply 
Co. v. Rolla Electric Light, etc., Co., 
75 Mo. A. 622; Keating Impl. Co. v. 
Marshall Electric Light, etc., Co., 74 
Tex. 605, 12 SW 489. 

Piqua [i] Separate structure.—A grain 
NYS | elevator erected by a mill owner on 


Nova Scotia 
CN. 8.) 


470, 66 


18. See supra § 2. 
19. Reynolds v. AShby & Son, Ltd., 


POO ST lr kK, 5) 18% Shetield, ete.) 
Permanent Ben. Bldg. Soc.. v. 
Harrison, -15.Q: B.D. 358; Long- 


HOULOMN Ve. Bernyss la Ri 5 OV 123" 
Hobson iv; .Gorringe, [1897] 1° Ch. 


182; Holland v. Hodgson, L. R. 7 
CrUPH Verse Climie™ ve Wood, | an JR, 
4 Exch. 328; Walmsley v. Milne, 7 
Of BF N.S 8.115, 997 ~ HCL: 115) sL4k 
Reprint 759; Cross v. Barnes, 46 
Byrds n Qi, F479), 


20. Haggert v. Brampton, 28 Can. 
_S. C..174; Sun L. Assur. Co. v. Tay- 
lor, 9 Man. 89, 18 CanLTOccNotes 
106. 

21. Ottumwa Woolen Mill Co. v. 
Hawley, 44 Iowa 57, 24 AmR 1719; 
Langdon vy. Buchanan, 62 N. H. 657. 

22. Hopewell Mills v. Taunton 
Sav. | Bdnk, 150 Mass. 519, 23 (NE 
327, 15 AmSR 235, 6 LRA 249; Mc- 
Rea v. Troy Cent. Nat. Bank, 66 N. Y. 
489 [rev 50 HowPr 51]. 

23. Langston vy. State, 96 Ala. 44, 
11 S 334; Atlantic Safe Deposit, etc., 
Co. v. Atlantic City Laundry Co., 64 
N. J. Eq. 140, 53 A 212; Lee v. Hub- 


schmidti Bldg... etes Con tbo IN. td. 
Hq. 628, 37 A 769; Cole v. Roach, 
37 Tex. 413. 


24. See cases infra this note. 

[a] Held part of realty.—(1) Pipe 
lines for placer mining, attached to 
water bulkhead and laid over sur- 
face of ground, and giants attached 
to end of the pipe line, although 
taken apart and moved each year to 
a. different position. Roseburg Nat. 
Bank v. Camp, 89 Or. 67, 173 P 3138. 
(2) Machinery on phosphate land. 
Rogers v. Ontario Bank, 21 Ont. 416. 
(3) Coal towers movable for short 


pon [aff 73 App. Div. 622, 76 NYS 

[b] Hotel sign on a post placed 
on the curb line in front of the hotel 
was held to pass on a sale of the 
hotel. Redlon v. Barker, 4 Kan. 445, 
96 AmD 180. 

[c] Platform scales regarded as 
fixtures to lot with which they are 
connected, although located (1) in 
street (Thomson v. Smith, 111 Iowa 
718, 83 NW 789, 82 AmSR 541, 50 
LRA 780; Bliss v. Whitney, 9 Al- 
len (Mass.) 114, 85 AmD 745; Han- 
non v. Kelly, 156 Wis. 509, 146 NW 
512. But see O’Donnell v. Burroughs, 
55 Minn. 91, 56 NW 579 [that scales 
placed in street show annexation 
to be temporary merely]), (2) or 
partly on adjoining lot (Thomson v. 
Smith, 111 Iowa 718, 88 NW 1789, 82 
AmSR 541, 50 LRA 780). 

[ad] Track scales on railroad 
property held fixtures appurtenant to 
an elevator adjoining erected by li- 
cense of the railroad company. Mc- 
Gorrisk v. Dwyer, 78 Iowa 279, 43 
NW 215, 16-AmSR 440, 5 LRA 594, 

[e] Factory partly in street.— 
Brownell v. Fuller, 60 Nebr. 558, 83 
NW _ 669. A 

{f] Tramway laid on adjoining 
land. Coquenhem y. Trosclair, 1387 
La. 985, 69 S 800. 

{g] Water pipes held to pass as 
fixtures (1) to a house supplied with 
water thereby, although on land 
owned by another (Philbrick v. 
Hwing, 97 Mass. 133); (2) to a water- 
works system, from which they con- 
ducted water (Dodge City Water, 
etc., Co. v. Alfalfa Land, etc., Co., 64 
Kan. 247, 67 P 462). ; 

[h] Wiring in 


streets carrying 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


land not adjoining his mill lot, al- 
though operated by a shaft connect- 
ed with the mill, was held a fixture: 
appurtenant to the mill. Walton v. 
Wray, 54 Iowa 531, 6 NW 742. 

[ij] A house built on a street, al- 
though attached to a house on 
an abutting lot, was treated as per- 
sonalty when it had apparently al- 


ways been..sa regarded by the 
pares Foy v. Reddick, 31 Ind. 


26. See cases infra this section. 


27. Ala.—Rogers Va Prattville 
Mie. Con n8is Ala, p483. 1a 5.643.660 
AmRe ii. 

Ark.—Bemis v. First Nat. Bank, 
63 Ark. 625, 40 SW 127; Choate v. 


Kimball, 56 Ark, 55, 19 SW 108. 

Conn.—Radican v. Hughes, 86 
Conn. 536, 86 A 220. 

Ill.—Hacker v. Munroe, 176 Ill. 
384, 52 NE 12 [aff 61 Ill. A. 420]. 

Ind.—Ochs v. Tilton, 181 Ind. 81, 
103 NE 8387; Binkley v. Forkner, 117 
Ind. 176, 19 NE 753, 3 LRA 33; New- 
castle Theater Co. v. Ward, 57 Ind. 
A. 473, 104 NE 526; Dutton v. Ensley, 
ain: A. 46, 51 NE 380, 69- AmSR 

Iowa. — Thomson v. Smith, 111 
Iowa 718, 88 NW 789, 82 AmSR 541, 
50 LRA 780. : 

Ky.—Johnson v. Wiseman, 4 Metc. 
357, 83 AmD, 475. 

Me.—Roderick v. Sanborn, 106 Me. 
159, 76 A 263, 30 LRANS 1189, 20: 
AnnCas 469; Hayford v. Wentworth, 
97 Me. 347, 54 A 940. 

Mo.—Hatton v. Kansas City, etc., 
R, .€o;, ..253. Mo. 660, 162. Sw, 227, 
Donnewald v. Turner Real BHst. Co., 
44 Mo. A. 850; Goodin v. Elleards- 
ville Hall Assoc., 5 Mo. A. 289, 


de he a hee 


. 


+ 


 §§ 21-22] 


realty ;?8 and the same idea appears to be involved 
in the statement that the character of the use of 
the article annexed is important.29 


[§ 22] B. Adaptation to Use 


N. J.—Temple Co. v. Penn Mut. L. 
Ins. Co., 69 N. J. Li 36, 54 A 295; 
Brearley v. Cox, 24 N. J. L. 287; Se- 

_ curity Trust Co. v. Temple Co., 67 N. 
J. Eq. 514, 58 A 865; General Elec- 
tric Co. v. Transit Equipment Co., 57 
N. J. Eq. 460, 42 A 101; Feder v. 
Van Winkle, 53 N. J. Eq. 370, 33 A 
399, 51 AmSR 628; Speiden v. Parker, 
46 N. J. Eq. 292, 19 A 21; Blancke 
v. Rogers, 26 N. J. Eq. 563; Rogers v. 
Brokaw, 25 N. J. Eq. 496 [aff 26 N. J. 
Eq. 563]. 

N. Y.—McRea v. Troy Cent. Nat. 
Bank, 66 N. Y. 489 [aff 50 HowPr 
51]; Hoyle v. Plattsburgh, ete. R. 
Co., 54 N. Y. 314, 18 AmR 595; Voor- 
hees v. McGinnis, 48 N. Y. 278; Pot- 
ter v. Cromwell, 40 N. Y. 287, 100 
AmD 485; McMillan v. Leaman, 101 
App. Div. 436, 91 NYS 1055; Scobell 
VerBlock, 82, Hun 223,°31 NYS 975; 
Funk v. Brigaldi, 4 Daly 359; Cooper 
v. Harvey, 16 NYS 660; Phoenix Mills 
v. Miller, 4 NYSt 787. ° 

Oh.—Teaff v. Hewitt, 1 Oh. St. 511, 
59 AmD 634. 

Or.—Helm v. Gilroy, 20 Or. 517, 
26 P 851; Henkle v. Dillon, 15 Or. 
610, 17 P 148. 

Tex.—Jones v. Bull, 85 Tex. 136, 
19 SW 1031; Keating Impl. Co. v. 
Marshall Electric Light, ete., Co., 
74 Tex. 605, 12 SW 489; Phelan v. 
Boyd, 14 SW 290; Hutchins v. Mas- 
terson, 46 Tex. 551, 26 AmR 286. 

Wash.—Filley v..Christopher, 39 
Wash, 22, 80 P 834, 109 AmSR 853. 

Wis.—Walker v. Grand Rapids 
Flouring-Mill Co., 70 Wis. 92, 35 NW 
332; Taylor v. Collins, 51 Wis. 128, 
8 NW 22. ‘ 

[a] Rule of Teaff v. Hewitt.— 
This statement is found in a lead- 
ing case, as to the elements necessary 
to make a chattel a part of the 
‘realty, where Bartley, C. J., said: 
“The united application of the fol- 
lowing requisites will be found the 
safest criterion of a fixture: 1. Ac- 
tual annexation to the realty, or 
something appurtenant thereto. 2. 
Appropriation to the use or purpose 
of that part of the realty with which 
it is connected. 3. The intention of 
the party making the annexation, to 
make the article a permanent acces- 
sion to the freehold—this intention 
being inferred from the nature ov 
the article affixed, the relation and 
situation of the party making the 
annexation, the structure and mode 
of annexation, and the purpose or 
use for which the annexation has 
been made.” ‘Teaff v. Hewitt, 1 Oh. 
St. 511, 531, 59 AmD 684. 

{b] Different terms employed.— 
The opinion in Teaff v. Hewitt, in 
one place, says ‘appropriation’ to 
the use, and in another says “‘adapta- 
tion,’ but evidently with the same 
meaning. The subsequent cases in 
the different states, cited supra this 
note, in adopting this statement, 
have used one of the terms ‘‘adapta- 
tion,” “adaptability,” ‘application,” 
or “appropriation,” with apparently 
the general idea of fitness. “Fitness” 
is the term used in Hutchins v. Mas- 
terson, 46 Tex. 551, 26 AmR 286; 
and “appropriateness” is the term 
used in Brennan v. Whitaker, 15 Oh. 
St. 446. 4 

{e]. Ilustration.—Machinery used 
in quarrying, the only purpose for 
which the land was valuable, was re- 
garded as fulfilling this requirement 
of adaptation. Speiden v. Parker, 46 
Ni J. Eq. 292, 19° Ay 21. 

28. U. S.—Triumph Electric Co. 
‘v. Patterson, 211 Fed. 244, 127 CCA 
612 [aff 201 Fed. 548]; Equitable 
Trust Co. v. Christ, 47 Fed. 756, 2 
Flipp. 599; Powell v. Monson, etc., 
Mfg, Co.,, 19 EF. Cas. No. 11,357, 3 
Mason 459. 
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fact that the article annexed is adapted to use ‘else- 
where is sometimes mentioned as a consideration 


tending to show that it retains its chattel character,?° 


Elsewhere. The 


Ala.—Humes y. Higman, 145 Ala. 
215, 40 S 128; Barbour Plumbing, 
etc., Co. v. Ewing, 16 Ala. A. 280, 77 
S_ 430 [certiorari den 201 Ala. 237, 
MBS 63). 

Ariz.—Fechet v. Drake, 2 Ariz. 239, 
12 P 694. 


Ark.—Hall v. Burns, 225 SW 227; 
Markle v. Stackhouse, 65 Ark. 23, 44 
SW 808. 

Conn.—Webb v. New Haven The- 
atre Co., 87 Conn. 129, 87 A 274; 
Tolles v. Winton, 63 Conn. 440, 28 A 
542; Capen v. Peckham, 35 Conn. 88. 

Del.—Watertown Steam Engine Co. 
v. Davis, 10 Del. 192. 

Iil.—Kaestner v. Day, 65 Ill. A. 623; 
Calumet Iron, ete., Co. v. Lathrop, 36 
Ill. A. 249. 3 

Ind.—Binkley v. Forkner, 117 Ind. 
176, 19 NE 753, 3 LRA 88; Bricker 
WW MSU 65 Ind. A. 492, 117 NE 
2) . 

lowa.—Fehleisen v. Quinn, 182 
Iowa 1283, 165 NW 213; Stillman v. 
Flenniken, 58 Iowa 450, 10 NW 842, 
43 AmR 120. 

Kan.—Dodge City Water, etc., Co. 
v. Alfalfa Land, etc., Co., 64 Kan. 
247, 67 P 462; Central Branch R.'Co. 
v. Eritz, 20 Kan. 430, 27 AmR 1765. 

Ky.—Hill v. Mundy, 89 Ky. 36, 11 
SW 956, 11 KyL 248, 4 LRA 674; 
Kinnaird v. Shannon, 10 Ky. Op. 212. 

Me.— People’s Trust Co. v. Mt. 
Waldo Granite Works, 117 Me. 507, 
105 A 118; Roderick v. Sanborn, 106 
Me. 159, 76 A 263, 30 LRANS 1189, 
20 AnnCas 469; Pope v. Jackson, 65 
Me. 162; Symonds v. Harris, 51 Me. 
14), 8L.AmD \563. 

Mass.—Southbridge Sav. Bank v. 
Stevens Tool Co., 130 Mass. 547; 
Smith Paper Co. v. Servin, 130 Mass, 
511; Southbridge Sav. Bank v. Exeter 
Mach. Works, 127 Mass. 542; McCon- 
nell v. Blood, 123 Mass. 47, 25 AmR 
12; Pierce v. George, 108 Mass. 78, 
11 AmR 810; McLaughlin v. Nash, 14 
Allen 136, 92 AmD 741; Winslow v. 
Merchants’ Ins. Co., 4 Metc. 306, 38 
AmD 368. But see Park v. Baker, 
7 Allen 78, 83 AmD 668 (where it 
was said that adaptation to the use 
of the premises is immaterial; but 
this is evidently not the law in view 
of the later cases in that state). 

Mich.—Smith v. Blake, 96 Mich. 
542, 55 NW 978; Lyle v. Palmer, 42 
Mich. 314, 3 NW 921. 

Minn.—Marmers, I: & T. Co. v. 
Minneapolis Engine, etc., Works, 35 
Minn. 543, 29 NW 3849; Wolford v. 
Baxter, 33 Minn, 12, 21 NW 744, 53 
AmR 1. 

Mo.—Thomas vy. Davis, 76 Mo. 72, 
48 AmR 756; Rogers v. Crow, 40 Mo. 
91, 98 AmD 299; Banner Iron Works 
vy. AStna Iron Works, 148 Mo. A. 1, 
122 SW 762; St. Louis Radiator Mfg. 
Co: v. Hendricks, 72 Mo. A. 315; 
Goodin v. Blleardsville Hall Assoc., 
5 Mo. A. 289. ; 

Mont.—Padden v. Murgittroyd, 54 
Mont. 1, 165 P 913. 


N. H.—Despatch Line of Packets: 


v. Bellamy Mfg. Co., 12 N. H. 205, 37 
AmD 2038. 

N. J.—State v. Cruse, 83 N. J. Ea. 
232, 90 A 673; Prudential Ins. Co. v. 
Guild, (Ch.) 64 A 694; Lee v. Hub- 
schmidt Bldg., ete., Co, 55 N. J. Eq. 
623, 37 A 769; Quinby v. Manhattan 
Cloth, ete., Co., 24 N. J. Eq. 260. 

N. M.—Patterson v. Chaney, 24 N. 
M. 156, 173 P 859, 6 ALR 90. 

N. Y.—Andrews v. Powers, 66 App. 
Div. 216, 72 NYS 597; New York Se- 


curity, etc., Co. v. Saratoga Gas, etc.,. 


Light Co., 88 Hun 569, 34 NYS 890 
{aff 157 N. Y. 689 mem, 51 NE 1092 
mem]; Tabor v. Robinson, 36 Barb. 
483; Breese v. Bange, 2 EB. D. Smith 
474; Berliner v. Piqua Club Assoc, 
382 Misc. 470, 66 NYS 791. 
Or.—Roseburg Nat. Bank v. Camp, 


89 Or. 67, 173 P 313; Helm vy. Gil- 

roy, 20 Or. 517, 26 P 851. 

aA ee Ve, Dripps,) 28 .bas 
S. C.—Padgett v. Cleveland, 

C.. 339, Li SH 1069: ee 
Tex.—Phelan v. Boyd, 14 SW 290. 

1) eee v. Amsden, 57 Vt. 


W. Va.—Snuffer v. Spangler, Oui 
Va. 628, 92 SE 106, LRA1918B 149. 


Wis. — Baringer v. Evenson, 127 
Wis. 36, 106 NW 801; Mueller vy. 
Chicago, vete:, Rv-Coy 1118 Wwises300) 


87 NW 239; Gunderson v. Swarthout, 
ae0 Wis. 186, 80 NW 465, 76 AmSR 

[a] Rule applie@d.—“In general 
terms, we think it may. be said that, 
when a building is erected as a mill, 
and the water works, or steam 
works, which are relied upon to 
move the mill, are erected at the 
Same time, and the works to be 
driven by it are essential parts of 
the mill, adapted to be used in it and 
with it, though not at the time of the 
conveyance, attachment, or mort- 
gage, attached to the mill, [such 
works] are yet parts of it, and pass 
with it by a conveyance, mortgage, 
or attachment.” Winslow v. Mer- 
chants’ Ins. Co., 4 Metc. (Mass.) 306, 
314, 38 AmD 368. 

[b] Adaptation to end sought to 
be accomplished is referred to in 
Stone v. Livingston, 222 Mass. ‘192, 
110 NE 297. 

_ [¢] Shower baths, boilers, etc., 
installed to fit a building for use 
as a physical culture institute, held 
to be fixtures, subject to a mechanic’s 
lien. Fehr Constr. Co. v. Postl Sys- 
tem of Health Building, 288 Ill. 634, 
124 NE 815. 

oes Ill.— Goff v. O’Conner, 16 Ill. 

Minn.—Pond, etc., Co. v. O’Connor, 
70 Minn. 266, 73 NW 159, 248. 

Mo.—Thomas v. Davis, 76 Mo. 72, 
43 AmR 756; State Sav. Bank v. Ker- 
cheval, 65 Mo..682, 27 AmR 310. 

N. H.—Despatch Line of Packets 
v. Bellamy Mfg. Co., 12 N. H. 205, 
37 AmD 208. 

Tex.—Gulf, ete, R. Co. v. Dun- 
sage 85 Tex. 176, 19 SW 1073, 26 SW 

Ont.—Bunnell v. Tupper, 10 U. C. 
Q. B. 414. 

30. U. S.—New York L. Ins. Co. 
v. Allison, 107 Fed. 179, 46 CCA 229 
{certiorari den 181 U. S. 618, 21 Sct 
9238, 45 L. ed. 1030]; Equitable Trust 
oe v. Christ, 47 Fed. 756, 2 Flipp. 


Me.—Hayford v. Wentworth, 97 
Me. 347, 54 A 940. 
Mass.—Stone v. Livingston, 222 


Mass. 192, 110 NE 297; Jennings v. 
Vahey, 183 Mass. 47, 66 NE 598, 97 
AmSR 409; Wentworth v. S. A. 
Woods Mach. Co., 163 Mass. 28, 39 
NE 414; Carpenter v. Walker, 140 
Mass. 416, 5 NE 160; Maguire v. 
Park, 140 Mass. 21, 1 NE 750; Hub- 
bell v. East Cambridge Five Cents 
Sav. Bank, 132 Mass. 447, 42 AmR 
446; McLaughlin v. Nash, 14 Allen 
136, 92 AmD 741. 

Mich.—Morris v. Alexander, 208 
Mich. 387, 175 NW 264; Ferris v. 
Quimby, 41 Mich. 202, 2 NW 9; Rob- 
ertson v. Corsett, 39 Mich. 777. 


Minn.— Wolford v. Baxter, 33 
Minn. 12, 21 NW 744, 53 AmR 1. 
Nebr.—Hillebrand v. Nelson, 1 


Nebr. (Unoff.) 783, 95 NW 1068. 

N. J.—Crane Iron Works v. Wilkes, 
644 Ne Je ,.4193,. 145) A 10835 seeder 
v.. Van Winkle, 53 N. J.) Eq...370, 
33 A 399, .51 AmSR 628; Keeler v. 
Keeler, 31 N. J. Eq. 181; Blanke v. 
Rogers, 26 N. J. Eq. 563. 

N. Y.—Kerby v. Clapp, 15 App. 
Div. 37, 44 NYS 116. 
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although this is by no means conclusive.*4 

[§ 23] C. Adaptation to Particular Place. That 
the article was specially constructed or fitted with 
a view to its location and use upon the particular 
land, or in the particular building, it being conse- 
quently less readily susceptible of use elsewhere, 
tends to show that it was intended to constitute a 


part of the land.*2 


[§ 24] D. Necessity of Article. 
of a correspondence between the character of the 
article annexed and the use made of the land seems 
to be involved in the mention of the necessity of the 


Va.—Green v. Phillips, 26 Gratt. 
(CT AWias) 252, 21 “Am 323. 
Wash. — Sherrick Ve Coltteraa cs 


Wash. 25, 68 P 172, 92 AmSR 821; 
Neufelder v. Third St. éte:, RR. Co., 
23 Wash. 470, 68 P 197, 88 AmSR 
831, 53 LRA~ 600; Philadelphia 
Mortg., etc., Co. v. Miller, 20 Wash. 
607, 56 P 382, 72 AmSR 138, 44 LRA 
559; Chase v. Tacoma Box Co., 11 
Wash. 377, 39 P 639; Cherry v. Ar- 
thur, 5 Wash. 787, 32 P 744. 

31. Morris v. Alexander, 208 Mich. 
387, 175 NW 264; Hillebrand v. Nel- 
son, 1 Nebr. (Unoff.) 783, 95 NW 
1068; Knickerbocker Trust Co. v. 
Penn Cordage Co., 66 N. J. Eq. 305, 
58 A 409, 105 AmSR 640; Atlantic 
Safe Deposit, etc, Co. v. Atlantic 
City Laundry Co., 64 N. J. Eq. 140, 
53’ A 212; Crane Fron Works v. 
Wilkes, 64 N. J. Li. 198, 45 A 1033; 
Chase v. Tacoma Box Co., 11 Wash. 
Silpeoon E639. 

32. Ill—Owinegs v. Estes, 256 Ill. 
553, 100 NE 205, 43 LRANS 675. 

Me.—Roderick v. Sanborn, 106 Me. 
159, 76 A 263, 30 LRANS 1189, 20 
AnnCas 469. 

Mass.—Leonard v. Stickney, 131 
Mass, 541. 

Mich.—Lyle v. Palmer, 
314, 3 NW 921. 

Nebr.—Oliver v. Lansing, 59 Nebr. 
219, 80 NW 829. 

N. J.—Prudential Ins. Co. v. Guild, 
(Ch.) 64 A 694; Cunningham v. Sea- 
board Realty Co., 67 N. J. Hq. 210, 
bs JA, 819° "Penn Mut; Ib Ins; Co. v, 
Semple, 38 N. J. Eq. 575. 

N. Y.—Gould v. Springer, 140 App. 
Div. 932 mem, 125 NYS 1122 mem 
[aff 206 N. Y. 641 mem, 99 NE 149 
mem]; McRea v. Troy Cent. Nat. 
Bank, 66 N. Y. 489. 

Wis.—E. M. Fish Co. v. Young, 127 
Wis. 149, 106 NW 795; Rinzel v. 
Stumpf, 116 Wis. 287, 93 NW 36. 

[a] MNlustrations. — (1) Window 
frames and screens fitted to the win- 
dows of a house. Roderick v. San- 
born, 106 Me. 159, 76 A 263, 30 
LRANS 1189, 20 AnnCas 469; H. M. 
Rish “Co,)'v. Young, 127 Wis. 149, 
106 NW 795. (2) Chairs fitted. to 
theater. Oliver v. Lansing, 59 Nebr. 
219, 80 NW 829; Gould v. Springer, 
140 App. Div. 932 mem, 125 NYS 
1122 mem [aff 206 N. Y. 641 .mem, 
99 NE 149 mem]; Grosz v. Jackson, 
6 Daly (N. Y.) 468. (38) Shelving, 


racks, and show cases. Owings v. 
Estes, 256 Ill. 553, 100 NE 205, 43 
LRANS 675; Rinzel v. Stumpf, 116 


Wis. 287, 93 NW 36. 

33. U. S—In re Beer, 184 Fed. 
522; Murray v. Bender, 125 Fed. 705, 
60 CCA 4738, 68 LRA 783; Bender v. 
King, 111 Fed. 60 [aff 116 Fed. 813, 
54 CCA 317 (certiorari den 187 U. S. 
643, 23 SCt 848, 47 L. ed. 346)]; New 
York L. Ins. Co. v. Allison, 107 Fed. 
179, 46 CCA 229 [certiorari den 181 
Ua Sa 6185 21 SCt, 923, 45 Li. ede 10307. 

Ark.—Stone v. Suckle, 224 SW 735. 

Cal.—Fratt v. Whittier, 58 Cal. 126, 
a5 AmR 251; Merritt v. Judd, 14 Cal. 

Colo.—Horn v. Clark Hardware Co., 
54 Colo. 522, 131 P 405, 45 LRANS 100; 
Cary Hardware Co. v. McCarty, 10 
Colo. A. 200, 50 P 744. 

Me.—Symonds v. Harris, 51 Me. 


42 Mich.) 
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article or structure for that particular use of the 
land as an important element in determining its 
character as realty,3? a view which has been quite 
frequently applied in the case of machinery or other 
apparatus, regarded as a necessary or approximately 
necessary part of a manufacturing or other indus- 
trial plant, regarded as a whole.%4 


But that the 


machine or appliance is necessary to the conduct. 


The same idea 


[$ 25] 
14, 81 AmD 558; Corliss v. McLagin, 
29 Me. 115; Farrar v. Stackpole, 6 
Me. 154, 19 AmD 201. 

Md.—Schaper v. Bibb, 71 Md. 145, 
17 A 935; Dudley v. Hurst, 67 Md. 
44, 8 A 901, 1 AmSR 368. 

Mich.—Lord v. Detroit Sav. Bank, 
132 Mich. 510, 93 NW 1063. 

Nev.—Arnold v. Goldfield Third 
Chance Min. Co., 32 Nev. 447, 109 
PTs: 

N. H.—Burnside v. Twitchell, 43 
N. H. 390. 

N. J.—Temple Co. v. Penn Mut. L. 
Ins i@or.69) “Nua. 36," 5 4A 20s 
Cunningham v. Seaboard Realty Co., 
6U IN. do Migs 210,58 “A. 819s rushes 


.v .Lambertville Electric Light, etc., 


Co., 53 N. J. Eq. 435, 82 A 69; Rogers 
v. Brokaw, 25 N. J. Eq. 496-[aff 26 
N. J. Eq. 563]; Quinby v. Manhat- 
tan Cloth, etc., Co., 24 N. J. Eq. 260; 
Crane v. Brigham, 11 N. J. Eq. 29. 

N. Y.—Hoyle’ v. Plattsburgh, etc., 
R. Co., 51 Barb. 45. 

Or._-Helm v. Gilroy, 20 Or. 517, 26 
PBs 

Pa.—Bullock Electric Mfg. Co. v. 
Lehigh Valley Tract. Co., 230 Pa. 
129, 80 A 568; Williams’ App., 16 
A 810; Ege v. Kille, 84 Pa. 333; Hill 
v. Sewald, 53 Pa. 271, 91 AmD 209; 
Christian v. Dripps, 28 Pa. 271; Voor- 
his v. Freeman, 2 Watts & S. 116, 
37 AmD 490; Adam Schiedt Brew- 
ing Co. v. Schuster, 22 Pa. Dist. 345; 
Lorrkin v. Dyer, 1 Del. Co. 388. 

Tex.—Cole v. Roach, 37 Tex. 413. 

Va.—Shelton v. Ficklin, 32 Gratt. 
(73 Va.) 727; Green v. Phillips, 26 
Gratt. (67 Va.) 752, 21 AmSR 323. 

{a] Tllustrations.—(1) Seats in 
theater and stage fixtures as being 
essential to conduct of theater. 
Murray v. Bender, 125 Fed. 705, 60 
CCA 4738, 68 LRA 783; Temple Co. v. 
Penn Mut. L. Ins. Co., 69- Ny J. Li. 
86, 54 A 295. (2) Cistern inside of 
house practically essential to use of 
house. Cole v. Roach, 37 Tex. 413. 
(3) Gas logs, chandeliers, and win- 
dow screens necessary for the com- 
fortable use of residence. Cunning- 
ham v. Seaboard Realty Co., 67 N. J. 
Eq. 210, 58 A 819. (4) Gas fixtures, 
kitchen range, and window and door 
screens in hotel. Fratt v. Whittier, 
58 Cal. 126, 41 AmR 251. (5) Cotton 
gin as necessary for the convenient 
use of the plantation. Hughes v. 
Edisto Cypress Shingle Co., 51 S. C. 
1, 28 SE 2. .(6) Electric fans in a 
hotel. Stone v. Suckle, (Ark.) 224 
SW 735. 

[b] Availability of substitute.—- 
Pumps in theater and dynamos and 
engines for driving them were held 
not to be fixtures, partly on the 
ground that there were other means 
of supplying water and electricity. 
New York L. Ins. Co. v. Allison, 107 
Fed. 179, 46 CCA 229 [certiorari den 
181 U.S. 618, 21 SCt 923,45 L. ed. 1030]. 

34. U. S.—Giddings v. Freedley, 
128 Fed. 355, 68 CCA 85, 65 LRA 327; 
In re Welch, 108 Fed. 367. 

Colo.—International Trust Co. v. 


‘Palisade Light, etc., Co., 60 Colo. 397, 


153 P 1002; Horn v. Clark Hardware 
Co., 54 Colo. Dao) Mok oP VAS sees 
LRANS 100; Mollie Gibson Cons. 
Min., etc., Co. v. McNichols, 51 Colo. 
ba, 116 Py 04a 


of the business does not make it a part of the 
realty in the absence of any physical annexation °5 
except, it seems, in Pennsylvania.** 

E. Purpose of Annexation. 


This same 


Del.—Equitable Guarantee, etc., 
CaN v. Knowles, 8 Del. Ch. 106, 67 A 

Ill—Fifield v. Farmers’ Nat. Bank, 
148 Ill. 163, 35 NE 802, 39 AmSR 
166 [aff 47 il. A. 118]. 


Kan.—Green v. Chicago, etc, R. 
Co., 8 Kan. A. 611, 56 P 186. 
Mass.—Southbridge Sav. Bank v. 


Exeter Mach. Works, 127 Mass. 542. 
Mo.—Banner Iron Works y. AStna 
ou Works, 143 Mo. A. 1, 122 SW 
N. J.—State v. Cruse, 83 N. J. Ea. 
23a, 9O™ "At 67.35 Prudential Ins. Co. 
v. Guild, (Ch.) 64 A 694; Feder v. 
Van Winkle, 53 eer Jee We rot Oee3 5: 
A 399, 51 AmSR 628. 
eer Y.—Hovey v. Smith,’ 1 Barb. 

Okl.—Great Western Mfg. Co. v. 
Bathgate, 15 Okl. 87, 79 P 903. 

Pa.—Bannerot v. Bannerot, 238 Pa. 
606, 86 A 489; Morris’ App., 88 Pa. 
368; Ege v. Kille, 84 Pa. 333; Patter- 
son v. Delaware County, 70 Pa. 381. 

Vt.—Newhall v. Kinney, 56 Vt. 591. 

Va.—Shelton v. Ficklin, 32 Gratt. 
(73 Va.) 727; Green v. Phillips, 26 
Gratt; (67 Va.) 152; 21 AmR*) 323. 

W. Va.—McClintic v. Hechmer, 8v 
W. Va. 325, 92 SE 653. 

Man.—Adamson vy. 
Man.. 29. 

[a] Leading cases. — In a .case 
which is generally recognized as the 
leading decision upon the: importance 
of regarding the character of the 
article in connection with the use to 
which the realty is applied, Lord 
Mansfield, in deciding that salt pans 
were part of the freehold, which con- 
sisted of salt works, referred to the 
fact that they were “accessaries nec- 
essary to the enjoyment and use of 
the principal,’ although it was ad- 
mitted that the salt pans were re- 
movable without injury to them- 
selves or the building in which they 
were placed. Lawton v. Salmon, 1 H. 
Bl. 259 note b, 126 Reprint 151 note 
[quoted in Teaff v. Hewitt, 1 Oh. 
St. 511, 59 AmD. 634 (the leading 
case in this country on the subject 
of fixtures) ]. 

{b] That machinery and building 
together formed a unit for the prose- 
cution of a common purpose has been 
said to show the machinery to be a 
fixture. International Trust Co. v. 
Palisade Light, etc., Co., 60 Colo. 397, 
153 P 10023State v. ‘Cruse; 83° NJ. 
Eq. 232, 90 A 673; Bannerot v. Ban- 
nerot, 238 Pa. 606, 86 A 489. 

35. Ida.—  Boise-Payette Lumber 
Co. v. McCornick, 32 Ida. 462, 186 P 
252. 

Kan.—Winslow v. Bromich, 54 
Kan. 300, 38 P 275,-45 AmSR 285. 

Mass.—Hubbell v. Kast Cambridge 
Five Cents Sav. Bank, 132 Mass. 447, 
42 AmR 446. ’ 

Minn.—Wolford v. Baxter, 33 Minn. 
12, 21 NW 744, 53 AmR 1. 

Nebr. — Hillebrand v. Nelson, 1 
Nebr. (Unoff.) 783, 95 NW 1068. 

Or.—Honeyman v. Thomas, 25 Or. 
539, 36 P 636, 
i7nee Sinker v. Comparet, 62 Tex. 

Man.—Sun L. Assur. Co. v. Taylor, 
9 Man. 89, 13 CanLTOccNotes 106. 

36. See supra § 8. 


Mellvanie, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 25] 


idea of a connection or affinity between the uses of 
the land itself and the chattel annexed thereto, 
which tends to show an intention that the chattel 
shall be part of the land, is likewise indicated by 
the statement that an important consideration is 
the purpose for which the annexation is made.?7 
it has been said that an article may be regarded as 
a fixture if annexed to improve the realty,?8 to 
render the premises more convenient in use,?® for 
their better enjoyment,*° or to enhance the value of 
And sometimes the important ques- 
tion is stated to be whether the annexation is for 
the purpose of the permanent improvement or use 
of the land,** or for the improvement of the land 
for the purpose for which it is used.*? 
it has been said that whatever is placed in a build- 
ing to carry out the purpose for which it was erected 


the realty.‘ 


FIXTURES 


So 


Occasionally 


or to which it has been devoted and permanently 


37. U. S.—Equitable Trust Co. v. 
Christ, 47 Fed. 756, 2 Flipp. 599. 

Ala.—DeLacy v. Tillman, 83 Ala. 
155, 3 S 294. 

Ark.—Kansas City Southern R. Co. 
v. Anderson, 88 Ark, 129, 113 SW 
1030, 16 AnnCas 784. 

Colo.—Roseville Alta Min. Co. v. 
Iowa Gulch Min. Co., 15 Colo. 29, 
24 P 920, 22 AmSR 3738. 

Ill.—Fifield v. Farmers’ Nat. Bank, 
148 Ill. 168, 35 NE 802, 39-AmSR 
166; Dooley w. (Crist, 25. Tl. 561. 

Ind.—Balliett v. Humphreys, 78 
Ind. 388. 

Ky.—Hill v. Mundy, 89 Ky. 386, 11 
Sw 956, 11 Kyl 248, 10 KyL 541, 
4 LRA 674; Triplett v. Mays, 13 Kyl 
874. 

Minn.—Pond, etc., Co. v. O’Connor, 
70 Minn. 266, 73 NW 159, 248. 

Mo.—State Sav. Bank v. Kercheval, 
65 Mo. 682, 27 AmR 310. 

N. C.—Latham v. Blakely, 70 N. C. 
368. 

Oh.—Waener v. Cleveland, etc. R. 
€or 227Oh. St. 563, 10 AmR- 770. 

Tenn.—Johnson v. Patterson, 13 
Lea 626. 

Vt.—Hill v. Wentworth, 28 Vt. 428. 

Va.—Green v. Phillips, 26 Gratt. 
(67 Va.) 752, 21 AmR 328. 

38. Winslow v. Bromich, 54 Kan. 
300, 38 P 275, 45 AmSR 285; Atchi- 
son, etc., R. Co. v. Morgan, 42 Kan. 
23, 21 P 809, 16 AmSR 471, 4 LRA 
284; Quinby v. Manhattan Cloth, etc., 
Co., 24 N. J. Hq. 260. 

{a] Where a ferryboat was run 
by a chain supported by buoys, and 
fastened upon an island, it was held 
that the boat and buoys were not 
fixtures, they not being intended for 
the permanent improvement of the 


realty. Cowart v. Cowart, 3 Lea 
Tenn.) 57. 

‘ 39. ei v. Whittier, 58 Cal. 126, 

41 AmR 251. 


40. Latham v. Blakely, 70 N. C. 
368 (cotton gin); McKenna v. Ham- 
mond, 21 S. C. L. 331, 30 AmD 366 
(gearing of cotton gin); Wake v. 
Hall, 8 App. Cas. 195, 17 ERC 797. 

[a] Tlustration.—The fact that 
a cider mill was annexed with a 
view to the permanent enjoyment 
of the orchard on the farm was con- 
sidered important. Wadleigh Vv. 
Janvrin, 41 N. H. 503, 77 AmD 780. 

.41. Smith v. Bay State Sav. Bank, 
202 Mass. 482, 88 NE 1086; Harkey 
vy. Cain, 69 Tex. 146, 6 SW 637. 

[a] Well attachments and pump- 
ing apparatus placed by railway 
company on private land in the be- 
lief that the land belonged to the 
company were héld personalty as not 
having been placed on the land to 
enhance its value. Atchison, ete, R. 
Co. v. Morgan, 42 Kan. 28, 21 P 809, 
16 AmSR 471, 4 LRA 284. 

42. McConnell v. Blood, 123 Mass. 
47, 25 AmR 12; McDavid v. Wood, 
5 Heisk. (Tenn.) 95; Saunders v. 
Stallings, 5 Heisk. (Tenn.) 65; Hag- 
gert v. Brampton, 28 Can. S. C. 174. 


43. Knickerbocker Trust Co. v. 
Penn Cordage Co., 66 N. J. Eq. 305, 
58 A 409, 105 AmSR 640; Berliner 
v. Piqua Club Assoc., 32 Misc. 470, 
66 NYS 791; D’Augigney v. Bruns- 
wick-Balke-Collender (ofa (Alta.) 
[1917] 1 WestWkly 1381. ee 

“In passing upon the object of 
the annexation, the purpose to which 
the premises are applied may be re- 
garded; and if the object of setting 
up the articles is to enhance the 
value of the premises or improve its 
usefulness for the purposes for which 
it is used, and if they are affixed 
to the freehold even in a slight way, 
but such as is appropriate to the 
use of the articles, and showing an 
intention not of occasional but of 
permanent affixing, then, both as to 
the degree of annexation and as to 
the object of it, at may. <very -well 
be concluded that the articles are 
become part of the realty, at least 
in questions as between mortgagor 
and mortgagee.” Royal Bank v. 
Coughlan, (B. C.) [1919] 2 WestWkly 
382. 

[a] A telephone instrument, in- 
stalled in a house in the ordinary 
manner, has been decided not to be 
a fixture, it being placed therein not 
for the improvement of the house 
but for the convenience of the occu- 
pants. Hickman y. Booth, 131 Tenn. 
32, 173 SW 438, 

44. Brigham v. Overstreet, 128 
Ga. 447, 57 SE 484, 10 LRANS 452, 
11 AnnCas 75; Smith v. Bay -State 
Sav. Bank, 202 Mass. 482, 88 NE 
1086; Hook v. Bolton, 199 Mass. 244, 
85 NE 175, 127 AmSR 487, 17 LRANS 
699; Southbridge Sav. Bank v. Mason, 


147 Mass. 500, 18 NE 406, 1 LRA 
350; Smith Paper Co. v. Servin, 130 
Mass. 511; McConnell v. Blood, 123 


Mass. 47, 25 AmR 12; Knickerbocker 
Trust. Co. v. Penn Cordage Co., 66 
N. J. Eq. 305, 58 A 409, 105 AmSR 
640 [mod 65 N. J. Hq. 181, 55 A 


2310) 
[a] Ovens in bakery.—That both 
building and ovens therein con- 


structed with same immediate pur- 
pose of using’ the building as a 
pakery was held not to necessitate 
that the ovens be regarded as fix- 
tures, it not appearing that the 
building was intended for a bakery 
and for nothing else. Baker v. Mc- 
Clurg, 198 Ill. 28, 64 NE 701, 92 
AmSR 261, 59 LRA 131. ae : 

{[b] In South Carolina it is said 
that (1) a manifest intention to use 
the article annexed in some employ- 
ment distinct from that of the occu- 
pier of the real estate, or to use it 
in carrying on trade, prevents its 
consideration as a part of the realty. 
De Laine v. Alderman, 31 S. C. 267, 
9 SE 950; Evans v. McLucas, 15 
S, G, 675-710. ~ (2) -And that, where 
a structure on land is for some tem- 
porary purpose external to the land, 
and the land is used only as a foun- 
dation because some foundation is 
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to increase its value for such purpose may be re- 
yarded as a part of the realty.‘4 
sions may probably all be considered as involving 
the same view, that what is annexed for the pur- 
pose of contributing to the value of the realty 
itself may properly be considered as a part thereof. 
A like idea is involved in the statements contained 
in cases from the Year Books down, that articles 
annexed for the profit or improvement of the in- 
heritance are part of the realty.*® 

Machinery annexed for convenience in use. 
same idea seems to be, at least partially, involved 
in the statement that machines and appliances an- 
nexed merely for the purpose of steadying them 
or for convenience in use are not necessarily part 
of the realty, the theory being that annexation is 
made to enhance the value of the machines rather 


These expres- 


The 


necessary, the structure and its be- 
longings are not fixtures. Saye v. 
Hill, 100 S. C. 21, 84 SE 307; Hughes 
v. Edisto Cypress Shingle Co., 51 
S. C. 1, 28 SE 2 (holding a saw mill 
upon this theory not to be a fixture, 


it being placed on the planta- 
tion merely for sawing logs and 
with no relation to the planta- 


tion uses). 
pea Cal.—Merritt v. Judd, 14 Cal. 

Mo.—Cunningham v. Von Mayes, 
194 Mo. A. 56, 182 SW 1059. 

Pa.—Olympic Theatre’s Case, 2 
Browne 275. 

Wash.—Welsh v. McDonald, 64 
Wash. 108, 116 P 589. 

Eng.—Monti v. Barnes, [1901] 1 
K. B. 205, 1 BRC 966; Holland v. 
Hodgson, L. R. 7 C. P. 328; Hella- 
well v. Eastwood, 6 Exch. 295, 155 
Reprint 554; Lawton vy. Salmon, 1 
H. Bl. 259 note b, 126 Reprint 151 
note; 20 Hen. VII 18 pl 24. 

[a] Illustrations. — “Blocks of 
stone placed one on the top of an- 
another without any mortar or ce- 
ment for the purpose of forming a 
dry stone wall would become part of 
the land, though the same stones, if 
deposited in a builder’s yard and for 
convenience sake stacked on the top 
of each other in the form of a wall, 
would remain chattels. On the other 
hand, an article may be very firmly 
fixed to the land, and yet the cir- 
cumstances may be such as to shew 
that it was never intended to be part 
of the land, and then it does not be- 
come part of the land. The anchor 
of a large ship must be very firmly 
fixed in the ground in order to bear 
the strain of the cable, yet no one 
could suppose that it became part 
of the land, even though it should 
chance that the shipowner was also 
the owner of the fee of the spot 
where the anchor was dropped. An 
anchor similarly fixed in the soil for 
the purpose of bearing the strain 
of the chain of a suspension bridge 
would be part of the land.” Holland 
VY.eilodgson, Ly Rit CP is28ju3ou: 
(per Blackburn, J.). 

{b] Louisiana Civ. Code art 468 
provides that things which the owner 
of a tract of land has placed upon 
it for its service and improvement 
are immovable by destination and 
specifically names examples of such 
things, including cattle intended for 
cultivation, implements of hus- 
bandry, machinery on a plantation, 
and utensils necessary for mills, dis- 
tilleries, refineries, and other manu- 
factures. See Morton Trust Co. v. 
American Salt Co., 149 Fed. 540; Le 
Compte Bank v. Le Compte Cotton 
Oil Co., 125 La. 844, 51 S 1010; Canal, 
etc., Co. v. Leeds, 49 La. Ann. 123, 
21 S 168; Maginnis v. Union Oil Co., 
47 La. Ann. 1489, 18 S 459; Tison v. 
Taniehill, 28 La. Ann. 793; Rochereau 
v. Bobb, 27 La. Ann. 657; Folger v. 
Kenner, 24 La. Ann. 436. 
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‘than of the realty.46 
[§ 26] 


character as a fixture.** 


[§ 27] G. Particular Classes of Articles. Ma- 
chinery or apparatus in building. The test of 
the character of the article annexed, 
to the use to which the realty is devoted, has been 
applied in connection with machinery or apparatus 
and the cases suggest the idea that 
when a building is erected for, or permanently de- 
voted to, a particular purpose, anything annexed 
to the building for the carrying out of that pur- 


in a building, 


46. See supra § i8. 

47. See cases infra this note. 

[a] Articles part of architectural 
design.—(1) Church organ (Chapman 
VoaeUnion yilutslacins, “Cos. 4) DI tA, 
29; Rogers v. Crow, 40 Mo. 91, 93 
AmD 299), (2) carvings and vases 
(D’Eyneourt v. Gregory, L. R. 3 Eq. 
382), (3) statuary (Snedeker v. War- 
ring, 12 N. Y. 170), (4) and mirrors 
(New York Life Ins, Co. v. Allison, 
107 Fed. 179, 46 CCA 229; Mackie v. 
Smith, 5 La. Ann. 717, 52 AmD 615). 

[b] What wall was not plastered 
where article, such as a book case 
or mirror, was placed against it, was 
held not conclusive that it was part 
of realty, although to be considered 
in that connection. De Bevoise v. 
Maple Ave. Constr. Co., 227 N. Y. 
496, 127 NE 487; Ward v. Kilpatrick, 
85 N. Y. 413, 39 AmR 674. 

4g. Ga.—Cunningham v. Cureton, 
96 Ga. 489, 23 SE 420. 

Ill.—Simpson Brick Press Co. v. 
Wormley, 61 Ill. A. 460 [aff 166 Il. 
383, 46 NE 976]. 

Me.—Pope v. Jackson, 65 Me. 162; 
Parsons v. Copeland, 38 Me. 537; 
Corliss v. McLagin, 29 Me. 115; Trull 
v. Fuller, 28 Me. 545. 

Mass.—Southbridge Sav. Bank v. 
Mason, 147 Mass. 500, 18 NE 406, 1 
LRA 350; Smith Paper Co. v. Servin, 
130 Mass. 511; Southbridge Sav. 
Bank v. Exeter Mach. Works, 127 
Mass. 542; McConnell v. Blood, 123 
Mass. 47, 25 AmR 12; Winslow v. 
Merchants’ Ins. Co., 4 Metc. 306, 38 
AmD 368. 

N. J.—kKnickerbocker Trust Co. v. 
Penn Cordage Co., 66 N. J. Eq. 305, 
58 A 409, 105 AmSR 640; Roddy v. 
Brick, 42 N. J. Eq. 218, 6 A 806 
{rev on other grounds 44 N. J. Eq. 
244, 14 A 279, 6 AmSR 889]. 

N. Y.—Laflin v. Griffiths, 35 Barb. 
58; McRae v. Central Nat. Bank, 50 
HowPr 51 [aff 66 N. Y. 4891]. 

Or.—Helm v. Gilroy, 20 Or. 517, 


B26. s8pilk 

Va.—Green v. Phillips, 26 Gratt. 
(67 Va.) 752, 21 AmR 323. 

Wash.—Chase v. Tacoma Box Co., 
Ta) swash. | 3'7:7; 39) P6393 (Cherry “v. 
Arthur, 5 Wash. 787, 32 P 744. 

W. Va.—McFadden v. Crawford, 36 
W. Va. 671, 15 SE 408, 32 AmSR 


894; Patton v. Moore, 16 W. Va. 428, 
37 AmR 789. 


SAAN Eee val Sh v. Collins, 51 Wis. 
Ont.—Carscallen v. Moodie, 15 U. C. 
Q. B. 304 


‘Tt would seem that when a build- 
ing is erected for a particular pur- 
pose, and machinery is placed therein 
to effectuate that purpose, and is rea- 
sonably necessary therefor, and is in 
some substantial manner attached 
to the land or the building, and con- 
sequently to the freehold, so as to 
give one the idea of permanency, and 
to evince an intention of making a 
fixture of it, the courts incline to 
regard such machinery as part of the 


F. Part of Architectural Design. Occa- 
sionally the fact that an article annexed is neces- 
sary or desirable as a part of the architectural 

_ design or finish of the room or building has been 
referred to as a consideration indicative of its 


FIXTURES 


pose may be considered as accessory to the realty — 
itself, while articles annexed merely for the purpose 
for whieh the building happens at the time to be 
used are not to be so regarded.*® 

Motive power and other machinery. This same 
criterion has occasionally been applied as in part 


A — ! Fa> 
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determining that engines and other apparatus fur- 


as related 


eiples.>* 


realty, irrespective of weight or size, 
unless the size be such that the ma- 
chine cannot be removed without re- 
moving or damaging the building.” 
Per Bird, V. C., in Roddy v. Brick, 
42 N. J. Eq. 218, 225, 6 A 806 [rev 
on other grounds 44 N. J. Hq. 244, 
14 A 279, 6 AmSR 889]. 

ew ‘The general principle to be kept 
in view, underlying all questions of 
this kind, is the distinction between 
the business which is carried on in 
or upon the premises, and the prem- 
ises, or locus in quo.. The former 
is personal in its nature, and arti- 
cles that are merely accessory to the 
business, and have been put on the 
premises for this purpose, and not 
as accessions to the real estate, re- 
tain the personal character of the 
principal to which they appropri- 
ately belong and are. subservient. 
But articles which have been an- 
nexed to the premises as accessory 
to it, whatever business may be Car- 
ried on upon it, and not peculiarly 
for the benefit of a present business 
which may be of a temporary dura- 
tion, become subservient to the realty 
and acquire and retain its legal char- 
acter.” Fortman v. Goepper, 14 Oh. 
St. 558, 567 [quot Wagner v. Cleve- 
land, ete., R. Co., 22 Oh. St: 568, 577, 
10 AmR 770]. 

[a] System of machinery.—‘‘An- 
nexation of appliances which are or- 
dinarily to be considered personal 
property results from such appli- 
ances being connected as integral 
parts with a single system of ma- 
chinery which as a whole has been 
annexed to the land.’ Kehr Constr. 
Co. v. Postl System of Health Bldg., 
288 Ill. 634, 642, 124 NE 315. 

[b] “Murphy beds” held not fix- 
tures but only furniture. Southern 
California Hardwood, etc, Co. v. 


Borton, (Cal.) 189 P 1022. 

49. U. S.—Powell v. Monson, etce., 
Misi Con lok. Casi Now 1i)385%,; 3 
Mason 459. 


Conn.—Tolles v. Winton, 63 Conn. 
440, 28 A 542. 


Ind.—Sparks v. State Bank, 7 
Blackf. 469. 
Mich.—Peo. v. Jones, 120 Mich. 


283, 79 NW 177. 

Vt.—Sweetzer v. Jones, 35 Vt. 317, 
82 AmD 639; Harris v. Haynes, 34 
Vt. 220. 

See also cases in following note. 

50. Me.—Hawkins v. Hersey, 86 
Me. 394. 

Md.—Anne Arundel County v. Bal- 


timore Sugar Refining Co., 99 Md. 
481; 58 AS24110 

Mass.—McConnell v. Blood, 123 
Mass. 47, 25 AmR 12. 

N. J.—Keeler v. Keeler, 31 N. J. 


Eq. 181. 

ge Y.—Murdock yv. Gifford, 18 N. Y. 
28. 

Oh.—Case Mfg. Co. v. Garven, 45 
Oh. St. 289, 299,13 NE 493; 
Hewitt, 1 Oh. St. 511, 59 AmD 634. 

Vt.—Harris v. Haynes, 34 Vt. 220; 


Teaff Vv. 


nishing the motive power of a factory or mill is a 
part of the realty,#® occasionally in contradistinction 
to machinery other than motive power considered 
personalty as being accessory to a business merely.*° 
The latter class of machinery has, however, quite as 
frequently been considered to be a part of the realty 
by an application of the same or analogous prin- 


Buildings have ordinarily been regarded as part 


Hill v. Wentworth, 28 Vt. 428. 

Wash.—Chase v. Tacoma Box Co., 
il “\Wash337(" 39) P) 639: 

“The machinery furnishing the 
motive power is’ generally more 
closely annexed to the freehold, and 
of a more permanent nature, as the 
power furnished by it may be 
adapted to the propulsion of the ma- 
chinery of a variety of mills with- 
out any substantial change in the 
motive power itself or in the build- 
ing other than by substituting one 
kind of machinery for another; 
whilst the machinery that is pro- 
pelled, has more of the general char- 
acter of personalty, is not as a rule 
so closely annexed to the freehola, 
and may be removed, and frequently 
is, from one mill to another, as any 
other article of personalty; and is 
more properly ‘accessory to the busi- 


ness’ carried on upon the realty 
than to the realty itself.” Case Mfg. 
Co. v. Garven, supra. 

“Movable machines like _ these, 


whose number and permanency are 
contingent on the varying circum- 
stances of the business, subject to 
its fluctuating conditions, and liable 
to be taken in or out as exigencies 
may require, are different in nature 
and legal character from the steam 
engine, boilers, shafting, and other 
articles secured by masonry or other 
substantial annexation, designed to 
be permanent, and indispensable to 
the enjoyment of the freehold.” 
Rogers v. Brokaw, 25 N. J. Eq. 496, 
499 [aff 26 N. J. Eq. 563]. 

51. Ala.—Humes v. Higman, 145 
Ala. 215, 40 S$°128. 

Cal.—Lavenson v. Standard Soap 
Cee 80 Cal. 245, 22 P 184, 13 AmSR 

Ga.—Cunningham vy. 
Ga. 489, 23 SE 420. 

1l1l.—Fifield v. Farmers’ Nat. Bank, 
tas Ill. 168, 35 NE 802, 39 AmSR 

Ind.—Pea v. Pea, 35 Ind. 387. 

Iowa.—Ottumwa Woolen Mill Co. 
vie Hawley, 44 Iowa 57, 24 AmR 
YBa eae v. Copeland, 38 Me. 
12) . 

Mass.—Winslow v. Merchants’ Ins. 
Co., 4 Metc. 306, 38 AmD 368. 


Cureton, 96 


N. H.—Langdon v. Buchanan, 62 
N. Be 65%. 

N. Y.—McRea vy. Central Nat. 
Rove 50” HowPr bf. fatha 66 Navi 

Or.—Helm v. Gilroy, 20 Or. 517, 
26 P 851. : 

Va.—Green v. Phillips, 26 Gratt. 
(67 Va.) 758, 21 AmR 323: 
Pee Va.—Snuffer v..Spangler, 92 SE 

Wis.—Taylor v. Collins, 51 Wis. 
123, 8 NW 22. 

Eng.—Longbottom v. Berry, L. R. 
5 Q. B. 123; Boyd v. Shorrock, L. R. 
5 Eq. 72; Holland v. Hodgson, L. R. 
7 C. P. 328; Walmsley v. Milne, 7 
GY Boerne Si)" 115, 97 FRCL Sinha aad 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the realty, occasionally without reference to any 
actual fastening to the ground, on the theory pre- 
sumably that they are accessory to the realty as 
being necessarily, or at least presumptively, built 
for the purpose of improving it,>? although buildings 
of light construction, especially if not firmly at- 
tached to the land, have oceasionally been regarded 
as personalty, as being evidently annexed for tem- 


porary purposes only.®? 


[§ 28] A. Person Not Owning Chattel Annexed. 
It might seem that the annexation, to render a chat- 
tel part of the realty, should be by the owner of 


Reprint 759; Mather v. Fraser, 2 
Kay & J. 536, 69 Reprint 895. 

Man.—Sun L. Assur. Co. v. Taylor, 
9 Man. 89, 13 CanLTOceNotes 106. 

[a] Dimstrations.— (1) Electric 
apparatus in the power: house of a 
traction company were held fixtures 
as applied to the use or purpose to 
which the realty was appropriated, 
the building being’ designed for the 
purpose of receiving these machines, 
or others similar thereto, and the 
whole purpose being to establish an 
electric-power plant for propelling 
the cars of the traction company, 
thereby making one system. General 
Electric Co. v. Transit Hquipment 
Co., 57 N. J. Hg. 460, 42 A 101. (2) 
That machinery in a building erected 
for a shoe factory was placed there 
for the purpose of manufacturing 
shoes, and was essential to the plant, 
was regarded as tending to make it 
part of the realty. Fifield v. Farm- 
ers’ Nat. Bank, 148 Ill. 168, 35 NE 
802, 39 AmSR 166. 

{b] In Louisiana, Acts, 1904 pro- 
vide a method by which the owner 
of a manufacturing or industrial 
establishment may file a declaration 
with a public official making the 
machinery and appliances immov- 
able. See Lecompte Bank y. Le- 
compte Cotton Oil Co., 125 La. 844, 51 
S 1010. 

52, Ala.—MacArthur Bros. Co. Vv. 
‘Middleton, 200 Ala. 147, 75 S 895; 
Middleton v. Alabama Power Co., 196 
Ala. 1, 71 S 461. ok 

Ark—Hoye Coal Co. v. Colvin, 83 
Ark. 528, 104 SW 207. 

Conn.—Landon v. Platt, 34 Conn. 
517. 

Ill—Joliet First Nat. Bank v. 
Adam, 138 Ill. 483, 28 NE 955; Salter 

‘vy, Sample, 71 Ill. 430; Meyers v. 
Schemp, 67 Ill. 469; Ogden _v. Stock, 
34 Ill. 522, 85 AmD 332; Dooley v. 
Crist, 25 Ill. 551; Chatterton v. Saul, 
16 Ill. 149; Dougherty v. Spencer, 23 
Til, A, 357. 

Ind—lIndianapolis, etc., R. Co. v. 
Indianapolis First Nat. Bank, 134 
Ind. 127, 33 NE 679; Griffin v. Rans- 
dell, 71 Ind. 440; Bricker v. Whisler, 
65 Ind. A. 492, 117 NE 550; Dutton 
vy. Ensley, 21 Ind. A. 46, 51 NE 380, 
69 AmSR 340. 

Iowa.—Peoria Stone, etc., Works 
v. Sinclair, 146 Iowa 56, 124 NW 772. 

Kan.—Rowand v. Anderson, 33 
Kan. 264, 6 P 255, 52 AmR 5290. 

La.—Coltharp v. West, 127 La. 430, 


53 S 675; New Orleans Nat. Bank 
v. Raymond, 29 La. Ann. 355, 29 
AmR 335. 


Me.—FEkstrom v. Hall, 90 Me. 186, 
38 A 106; Wight v. Gray, 73 Me. 


297. 196 


Mass. — Barnes v. Hosmer, 


Mass. 323, 82 NE 27; Guerney v. 
Wilson, 134 Mass. 482; Madigan v. 
McCarthy, 108 Mass. 376, 11 AmR 


371; Howard v. Fessenden, 14 Allen 
124; Cole v. Stewart, 11 Cush. 181; 
Porat v. Page, 7 Mete. 40, 39 AmD 
T57. 

Minn.—Crookston . Nat. Bank v. 
Stanton, 55 Minn. 211, 56 NW 821, 
43 AmSR 491. 
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Fences likewise have ordinarily been regarded in 
the same manner, as a part of the realty ;°* but they 
are not necessarily so.°> 
that fences are not a part of the realty rests upon 
the party who so asserts.®® 

Railroad tracks placed on land not belonging to 
the railroad company have been held nersonalty up- 
on the theory that they were annexed without any 


The burden of showing 


idea of the improvement of the land.57 


V. PERSON MAKING THE ANNEXATION 


Miss.—McLeod v. Clark, 110 Miss. 
861, 71 S 11. 

Mo.—Beckwith v. Boyce, 9 Mo. 560. 
EON Bier Ales v. Lynch, 8 Nebr. 

N.. Y.—Leonard v. Clough, 133 N. Y. 
292, 31 NB 93, 16 LRA 305; Fisher 
v. Saffer, 1 E. D. Smith 611; Smith 
v. Benson, 1 Hill i176. 

Okl.—Shelton v. Jones, 167 P 458; 
ee a v. Thomas, 8 Okl. 620, 58 P 
Se ore aes v. Blackiston, 7 Or. 
Vt.—Powers v. Dennison, 30 Vt. 
752; Leland v. Gassett, 17 Vt. 403. 

Wis.—Lipsky v. Borgmann, 52 Wis. 
256, 9 NW 158, 38 AmR 735. 

Man.—J. I. Case Threshing Mach. 
Co. v. Bernard, 17 WestLR 91; Hua- 
son Bay Co. v. Macdonald, 4 Man. 
237. 

Ont.—Miles v. Ankatell, 25 Ont. 
A. 458 [rev 29 Ont. 21]; Bunnell 


vs. Tupper, 10 U. C..Q. B. 414. 
53. Cal.—Pennybecker v. McDou- 
gal, 48 Cal. 160. 


Na C.—Robinson v. Wright, 9 D. C. 
54. 

Ill. Kelly v. Austin, 46 Ill. 156, 
92 AmD 2438; Sagar v. Eckert, 3 Ill. 
A. 412, 

Md.—Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmSR 467. 

Mass.—O’Donnell v. Hitchcock, 118 
Mass. 401. 

Hng.—Wansbrough v. Maton, 4 A. 
& E. 884, 31 ECL 386, 111 Reprint 
1016; Rex v. Otley, 1 B. & Ad. 161, 
20 ECL 438, 109 Reprint 747; Wilt- 
shear v. Cottrell, 1 BH. & B. 674, 72 
ECL 674, 118 Reprint 589. 

OF a C.—Taylor v. Palmer, 16 B. C. 

[a] Im California, Civil Code 
§ 660, declaring that “a thing is 
deemed to be affixed to land when 
it is ... permanently resting upon 
it, as in the case of buildings,’ was 
said not to change the rule that evi- 
dence is still necessary to determine 
what is “permanently resting upon” 
the land, and a finding that a house 
was built on sills resting on the 
ground was consequently declared 
consistent with a determination that 
it was personalty. Miller v. Wad- 
dingham; 91 Cals 377, 27 RP 750, 13 
LRA 680. 

54. Ala.—WMitchell v. Billingsley, 
1 Alay 391. 

Ga.—Bagley v. Columbus Southern 
R. Co., 98 Ga. 626, 25- SE 638, 58 
AmSR 325, 34 LRA 286. 

Ind.—Seymour v. Watson, 5 Blackf. 
555, 36 AmD 556. 

Jowa.—Brown v. Bridges, 31 Iowa 
138; Boon v. Orr, 4 Greene 304; 
Smith v. Carroll, 4 Greene 146. 

Kan.—Rowand v. Anderson, 33 
Kan. 264, 6 P 255, 52 AmR 529. 

Miss.—Emrich vy. Ireland, 55 Miss. 

0 


Mo.——Hannibal, OlOnFAR eCOr3 Vv; 
Crawford, 68 Mo. 80; Climer v. Wal- 
lace, 28 Mo. 556, 75 AmD 135; Bast 


v. Mason, 165 Mo. A. 718, 148 SW 
398; Hopper v. Vance, 27 Mo, A. 
336. 

N. H.—Glidden v. Bennett, 43 


the chattel, or with his consent, and it has been not 
infrequently so stated judicially.58 
view has been adopted that if an article is wrong- 


Occasionally the 


Aa 306; Sawyer v. Twiss, 26 N. H. 


N. Y.—Mott v. Palmer, 1 N. Y. 
564; Thayer v. Wright, 4 Den. 180; 
Goodrich v. Jones, 2 Hill 142, 

N. C.—State v. Graves, 74 N. CG. 
396; Wentz v. Fincher, 34 N. C. 297, 
55 AmD 416. 

Or.—Siglin v. Coos Bay, etc., Co., 
85 Or..79, 56 P 1011, 76 AmSR 463, 
ath oa ely v. State, 43 Tex. 


Vt.—State v. Buck, 74 Vt. ‘ 
aah Lin ata ek 

Wis.—Kimball v. Adams, 52 Wis. 
554, 9 NW 170; Murray v. Van Der- 
lyn, 24 Wis. 67; Conklin v. Parsons, 
2 Pinn. 264, 1 Chandl. 240, 


55. Pennybecker v. McDougal, 48 
Cal. 160; Mattison v. Connerly, 46 
Mont, 103, 126 P 851. 
resciee Brown v. Bridges, 31 Iowa 

57. Atchison, ete., R. Co. v. Mor- 


gan, 42 Kan. 23, 21 P 809, 16 AmSR, 
471, 4 LRA 284; Northern Cent. R. 
Co. v. Canton Co., 30 Md. 347; Van 
Keurenv. Central, Ri Cos38) Nv aja: 
165; Wagner v. Cleveland, etc, R. 
Co., 22 Oh. St. 568, 10 AmR 770. 

Bake Cal.—March v. McKoy, 56 Cal. 


Kan.—Central Branch R. Co. v. 
Fritz, 20 Kan. 4380, 27 AmR 175; 
Shoemaker v. Simpson, 16 Kan. 48. 

Mich.—Michigan Mut. L. Ins. Co. 
v. Cronk, 93 Mich. 49, 52 NW 10385; 
Gill v. De Armant, 90 Mich. 425, 51 
NW. 527. 

Mont.—Hisenhauer v. Quinn, 36 
Mont. 368, .93 °P) 38 122° AmSRH370} 
14 LRANS 435. 

Nebr.—McDaniel v. Lipp, 41 Nebr. 
713, 60 NW 81; Mills v. Redick, 1 


Nebr. 437. 

aE H.—Cochran v. Flint, 57 N. H. 
N. J.—General Electric Co. v. 

Transit Equitment Co., 57 N. J. Eq. 


4u0, 42 A 101. 

Wis.—Walker v. Grand Rapids 
Flouring Mill Co., 70 Wis. 92, 35 NW 
332; Huebschmann vy. McHenry, 29 
Wis. 655. 

Eng.—D’Eyncourt v. Gregory, L. 
R. 3 Hq. 382. 

Can.—Banque d’Hockelaga v. Wa- 
terous Hngine Works Co., 27 Can. 
1351, 406 [dism app 5 Que. Q. B. 
1 : 


Que.—Bernier v. Durand, 25 Que. 
K. B. 461, 32 DomLR 768; Genois 
v. Larouche, 41 Que. Super. 110. 

“It seems to me that it is an es- 
sential part of an efficient annexa- 
tion of a chattel . that the 
chattel shall be the property of the 
person who performs the act of an- 
nexation, or that the purpose of an- 
nexation shall be acquiesced in by 
the owner of the property.’ General 
Hlectric Co. v. Transit Equipment 
Co.;..6%7 UN. SJ... Hq. 460, 472,42 Avro” 
(per Pitney, V. C.). 

[a] Questionable judicial state- 
ment.— “The rule is—and this is ele- 
mentary—that the movable must be 
affixed by the owner of it, and affixed 
in the course of his general use an@ 
occupation of the immovable; and 
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fully annexed to another’s land without the assent 
of the owner of the article, it retains its chattel 
character for the purpose of replevin by such own- 
The right of the legal owner of the chattel 
to claim it has been recognized even as against a 
bona fide purchaser for value of the land to 
which it has been annexed, the defense of bona fide 
purchase being available only as against the holder 
But a contrary view has also been 
asserted; that even when an article is wrongfully 


er.5? 


of an equity.®° 


and without the owner’s consent 


other’s land, it becomes a part of such land, so as 
to be irremovable by the former owner of the ar- 
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[§ 29] 
General Rule. 


annexed to an- 


ticle.®1 provided at least the character of the article 


I venture the remark that not a case 
can ke found where it is held that 
the owner would be divested of his 
title if the movable thing is affixed 
without his consent, either express 
or implied.” Per Ladd, J., in Coch- 
ran v. Flint, 57 N. H. 514, 544 [appr 
by Cooley, J., in his dis. op. in Morri- 
son v. Berry, 42 Mich. 389, 4 NW 
731, 36 AmR 446 (both of the learned 
judges being, however, mistaken in 
saying that no cases to the contrary 
could be found). 

{b] An implication to this effect 
is involved in Cross v. Marston, 17 
Vt. 533, 44 AmD 353. 

[ec] Chattels not paid for may be 
converted into realty by the pur- 
chaser by annexation, if they were 
sold to him without conditions. 
Coleman vy. Stearns Mfg. Co., 
Mich. 30. 

[ad] A chattel mortgage is not af- 
fected by the annexation of the 
mortgaged article to land. Grand 
Island Banking Co. v. Frey, 25 Nebr. 
66, 40 NW 599, 13 AmSR 478. 

{e] Conditional sale.—That the 
annexation must be by the owner of 
the chattel has occasionally been as- 
serted as a ground for according the 
right of removal to a _ conditional 
vendor of a chattel which is annexed 
by the purchaser. Evanston First 
Nat. Bank v. Waynesboro Bank, 262 
Fed. 754; Gill v. De Armant, 90 Mich. 
425, 51 NW 527; Montana Hlectrice 
Co. v. Northern Valley Min. Co., 51 
Mont 266, 153 P 1017; General Elec- 
tric Co. v. Transit Equipment Co., 57 
N. J. Eq. 460, 42 A 101. 

{f] In the civil law of Quebec 
a conditional vendor of an article 
cannot be diverted of his rights by 
the act of the purchaser in annexing 
it to land. Banque d’Hockelaga v. 
Waterous Engine Works Co., 27 Can. 
S. C. 406 [dism app 5 Que. Q. B. 125]; 
Bernier v. Durand, 25 Que. K. B. 461, 
32 DomLR 768; Leonard v. Willard, 
23 Que. Super. 482. 

[g] In Louisiana, La. Civ. Code art 
468, making immovable by destina- 
tion things placed by the owner upon 
a tract of land for its service or im- 
provement, and also movables which 
may be similarly attached to the 
tenement or building, has been held 
to apply only when the improvements 
are added or attached by the owner, 
and not when it is merely a tenant 
who does it. Henry v. Tricou, 2 McG. 
Chanye9: 

59. Kan.—Central Branch R. Co. 
Vv. Fritz;20 Kan. 430; 27 AmR 175; 
Shoemaker v. Simpson, 16 Kan. 438. 

Mich.—Michigan Mut. L. Ins. Co. 
v. Cronk, 93 Mich. 49, 52 NW 1035. 

Moent.—HWHisenhauer v. Quinn, 36 
Mont. 368, 93 P 38, 122 AmSR 370, 
14 LRANS 435. 

Nebr.—McDaniel v. Lipp, 41 Nebr. 
713, 60 NW 81; Mills v. Redick, 1 
Nebr. 4387. . 

Wis.—Huebschmann vy. McHenry, 
29 Wis. 655. 


60. Eisenhauer v. Quinn, 36 Mont. 
SOS pe oO 3.55 mele ceeA TAS Eee ord Ome. 
LRANS 435. 


61. Peirce v. Goddard, 22 Pick. 
(Mass.) 559, 33 AmD 764; Jackson 
v. Walton, 28 Vt. 48; Reynolds v. 
Ashby, [1904] A. C. 466, 1 BRC 653; 
Niner VieeVWi00d; snLdsSo4iaet 6. 5B. 


[a] In an old English book, it is 
said: ‘If a piece of timber which 
was illegally taken have been used 
in building or repairing, this, al- 
though it is known to be the piece 
which was taken, cannot be retaken, 
the nature of the timber being 
changed; for by annexing it to the 
freehold it is become real property.” 
Broke Abr. Property p 23 [quot 
Gough v. Wood, [1894] 1 Q. B. 713, 
719, per Lindley, L. J.]. 

{[b] Although fraudulent repre- 
sentations by one purchasing article, 
which he subsequently annexes to 
another’s land, the vendor tannot or- 
dinarily remove the article. Wood- 
ruff, etc., Tron Works v. Adams, 37 
Conn. 233; Morrison v. Berry, 42 
Mich. 389, 4 NW 731, 36 AmR 446. 

62. Woodruff, ete., Iron Works v. 
Adams, 37 Conn. 233; Cross v. Mar- 
ston, 17 Vt. 583, 44 AmD 353. 


63. Dorr v. Dudderar, 88 Ill. 107; 
Salter v. Semple, 71 Til. 430; Rick- 
etts v. Dorrel, 55 Ind. 470. See also 
infra § 128. 

64 See [32 Cyc 1293]. See also 
Wake v. Hall, 8 App. Cas. 195, 208, 


17 ERC 797 (where Blackburn, L. J., 
considered at some length the scope 
of this maxim, and said that in his 
opinion it was “much too broadly 
stated even as the general rule.” 
He went on to say that it is found 
in the works of Gaius and that prob- 
ably he was quoting an older maxim, 
and, after quoting various passages 
from the Digest, concluded: “So far 
from meaning by the maxim that the 
property which rad existed in the ma- 
terials whilst chattels was lost, and 
vested in the owner of the soil, the 
maxim is used when Gaius and the 
framers of the Digest who adopted 
his opinion, thought that the prop- 
erty in the materials» remained in 
the person who was owner of them 
whilst chattels, and did not vest in 
the owner of the building, though 
by the annexation the materials had 
become part of the soil, and though 
by the positive law of the twelve 
tables he was obliged to leave the 
building untouched on being paid 
double the value of his materials’). 

65. U. S.—Murray v. Bender, 125 
Fed. 705, 60 CCA 473, 68 LRA 783; 
Jacoby v. Johnson, 120 Fed. 487, 56 
CCA 6387. 

Ala.—Jones v. New Orleans, etc., 
R. Co., 70 Ala. 227; Bolling v. Whit- 
tle, 87 Ala. 35; Mitchell v. Billings- 
ley, 17 Ala. 391. 

Ariz.—Prescott, etc, R. Co. 
Rees, 3 Ariz. 317, 28 P 11384. 

Cal.—Griffith v. Happersberger, 86 
Cal. 605, 25 P 1387, 487. 

Conn.—Ward v. Ives, 91 Conn. 12, 
98 A 387; Benedict vy. Benedict, 5 
Day 464. 

Ga.—Wright v. Du Bignon, 114 Ga. 
765, 40 SE 747, 57 LRA 669. 
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and mode of annexation were such that the identity 
of the article was lost;®* and in several cases his 
right to recover by replevin an article annexed has 
been denied, for the reason that the article has be- 
come part of the realty.% 

B. Person Having No Estate in Land—1. 
The maxim, Quicquid plantatur solo, 
solo cedit,®°* has been applied as between the owner 
of the fee and a stranger making an erection on 
or affixing chattels to the land without the con- 
sent of former, and such an erection or article an- 
nexed to the soil ordinarily becomes the property 
of the land owner,® in the absence of an agreement, 


Phare ek v. Kauo, 7 Hawaii 


Ill.— Williams v. Vanderbilt, 145 
Ill. 238, 34 NE 476, 36 AmSR 486, 21 
LRA 489; Mathes v. Dobschuetz, 72 
Ill. 438; Salter vy. Sample, 71 Ill. 430; 
Dart v. Hercules, 57 Tl. 446; Dooley 
v. Crist, 25 Ill. 551; Ebersol v. 
Trainor, 81 Ill. A. 645. 

Ind.—Graham v. Connersville, ete., 
R._Co., 36 Ind. 463, 10 AmR 56. 

Kan.—Rowand v. Anderson, 33 
Kan. 264, 6 P 255, 52 AmR 529. 

Ky.—Bedford-Bowling Green Stone 


Co. v. Oman, 115 Ky. 369, 73 SW 
1038, 24 KyL 2274. y 
Me.—Hayford v. Wentworth, 97 


Me. 347, 54 A 940; Sampson vy. Alex- 
ander, 67 Me. 523; Bonney v. Foss, 
62 Me. 248; Hemenway y. Cutler, 51 
Me. 407; Goddard v. Bolster, 6 Me. 
427, 20 AmD 3820. 

fee Bales One v. McKim, 3 Bland 

Mass.—Guernsey v. Wilson, 134 
Mass. 482; Madigan v. McCarthy, 108 
Mass. 376, 11 AmR 371; Webster v. 
Potter, 105 Mass. 414; Poor v. Oak- 
man, 104 Mass. 309; Oakman vy. Dor- 
chester Mut. F. Ins. Co., 98 Mass. 
57; Washburn v. Sproat, 16 Mass. 
449; Wells v.. Banister, 4 Mass. 514; 
Murphy v. Marland, 8 Cush. 575; Sud- 
bury First Parish v. Jones, 8 Cush. 
184; Milton v. Colby, 5 Mete. 78; 
Peirce v. Goddard, 22 Pick. 559, 33 
AmD 764. 

Miss.—Emrich vy, Ireland, 55 Miss. 
390; Terry v. Robins, 5 Sm. & M. 
291; Stillman v. Hamer, 7 How. 421. 

Mo.—Hunt v. Missouri Pac. R. Co., 
76 Mo. 115. 

Be ate ee v. Sharon, 7 Nev. 

N. H.—Caswell v. Hill, 47 N. H. 
407; Raud v. Dodge, 17 N. H. 343. 

N. Y.—Richtmyer v. Morss, 4 Abb. 
Dec. 55, 3 Keyes 349, 1 Transcr. A. 
355, 5 AbbPrNS 44, 37 HowPr 388; 
Van Size v. Long Island R. Co., 3 
Hun 613, 6 Thomps. & C. 298; Fisher 
v. Saffer, 1 E. D. Smith’ 611; Row- 
land v. Sworts, 17 NYS 399; Thayer 
v. Wright, 4 Den. 180; Frear v. Har- 
denbergh, 5 Johns. 272, 4 AmD 356. 

N. C.—Rives v. Dudley, 56 N. C. 
126, 67 AmD 231; Wentz v. Fincher, 
34 N. C. 297, 55 AmD 416. 
Pe Soma Ces v. Blackiston, 

Pa.—Crest v. Jack, 3 Watts 238, 27 
AmD 353; Harrisburg v. Hope Fire 
Co., 2 Pearson 269; Coheck v. George, 
2 AmLJNS 257. 

S. C.—Reid v.-Kirk, 46 S. CG. L. 
54; Caldwell v. Hiieas, 9 S. C. L. 348, 
12 AmD 681. 

Tenn. — Childress v. Wright, 2 
Coldw. 350. 

Tex.—Rotan Grocery Co. v. Dow- 
lint (Cive VAS) aT (SIWi430° 

Wis.—Scholl vy. Kinitzer, 83 Wis. 
307, 53 NW 451; Huebschmann v. 
McHenry, 29 Wis.. 655. 

Ont.—Stevens v. Barfoot, 13 Ont. 
A. 366. 2 

[a] A house built by a guardian 
on his ward’s land has been held to 
belong to the ward. Copley v. O’Neil, 
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express or implied, to the contrary.°* Contrary 
dicta are, however, to be found ®’? and occasional 


decisions.®® 


[§ 30] 2. Effect of Mistake. 


article or structure.® 


property of the landowner.” 


[§ 31] 


That one in at- 
taching an article to, or erecting a structure on, 
another’s land, acts in good faith under a mistake 
as to the title to the land or his rights therein, 
has been held to give him no right to remove ‘the 
In some states, however, a 
contrary view has been adopted and it is held that 
one’s mistake as to the ownership of the land en- 
titles him to remove the article or structure,’° pro- 
vided such removal does not cause damage to the 
If the mistake is 
mutual, being participated in by the owner of the 
land, so that he in effect consents to the annexa- 
tion to his land, the article or structure may be 
regarded as removable,’? in accordance with the 
ordinary presumption of an agreement for removal 
in the case of an annexation under license.73 

3. Erections on Public Land. The rule 
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the title becomes a part of the land and so the 
property of the landowner has been applied to 


structures placed on lands of the United States by 


that an article annexed to land by a stranger to 


1 Lans. (N. Y.) 214. Contra Adams 
v. Kauwa, 6 Hawaii 280. 

[b] Title to the structure merges 
in realty so that it passes by descent 
to the person to whom the land it- 
self passes. Ward v. Ives, 91 Conn. 
12, 98 A 337. 

[ec] When majority owner of 
stock in theater company annexed 
articles belonging to him to the 
theater building, for his own pur- 
poses, these were held to become 
part of the realty passing to an exe- 
ecution purchaser of the realty. Mur- 
ray v. Bender, 125 Fed. 705, 60 CCA 
473, 63 LRA 783. : 

[dad] A subcontractor on a house 
cannot remove plumbing placed 
therein by him, unless he expressly 


reserved such right. Munroe  v. 
Armstrong, 179 Mass. 165, 60 NE 
475. 


[e] Division fence erected by ad- 
joining owners becomes part of the 
land and is irremovable by either 
ywner. Stoner v. Hunsicker, 47 Pa. 
614. 

[f] The Oklahoma statute pro- 
vides that when one affixes his prop- 
erty to land of another without an 
agreement permitting removal, the 
thing affixed belongs to the owner of 
the land. Etchen v. Ferguson; 59 
Okl. 280, 159 P 306. : “4 

[g] In Louisiana Civ. Code art 
500 gives to the owner of the land 
the alternative of having the struc- 
ture removed at the cost of the per- 
scn who erected it, or of keeping it 
as his own on paying the cost 
thereof. See Poche v. Theriot, 23 La. 
Ann, 137; Baldwin v. Union Ins. Co., 
2 Rob. (La.) 133. $ 

[h] ‘Tenant holding under one 
having no title, having made annexa- 
tions, the confirmation of the lease 
py a statute was held to give the 
tenant the benefit of a provision in 
his lease giving the right of removal. 
Friedman v. Macy, 17 Cal. 226. 


fz ee infra § 39. 
e7. oe vy. Malott, 85 Ind. 266; 
Fehleisen v. Quinn, 182 Iowa 1283, 
165 NW 213. 
68. See cases infra § 30. 
[a] Tramway rails laid tem- 


rarily on,another’s lands, without 
Pe itenions although without objec- 
tion, in order to connect a sawmill 
with a railroad, were held not to be 


fixtures. De Laine v. Alderman, 31 
S=-6. 267, 9 SE 950, 

69. Ill—Blair v. Worley, 2 Ill. 
178. 


Ind.—Hamilton v. Huntley, 78 Ind. 
521, 41 AmR 593; Seymour v. Wat- 
son, 5 Blackf. 555, 36 AmD 566, Dut- 
ton v. Ensley, 21 Ind. A. 46, 51 NE 


[26 C. J.—43] 


380, 69 AmSR 340. 


Iowa. — Burlerson v. Teeple, 2 
Greene 542. But see cases infra 
notes 70, 71. 

Minn.—Brandser v. Mjageto, 79 


Minn. 457, 82 NW 860. 

Miss.—Stillman y. Hamer, 7 How. 
421. 

Tex.—Bollinger v. McMinn, 47 Tex. 
Civ. A. 89, 104 SW 1079; Rotan Gro- 
cery Co. v. Dowlin, (Civ. A.) 77 SW 
430. : 

Wis.—Honzik v. Delaglise, 65 Wis. 


Bile 2 eV Veo Tegel DLO De EATER nO oes 
Huebschmann vy. McHenry, 29 Wis. 
655. 


Ont.—Stevens v. Barfoot, 13 Ont. 
A. 366. 

[a] Tlustration.—One having en- 
tered on the land and constructed 
a building thereon, in good faith, un- 
der a lease from one claiming a tax 
title to the land, who represented 
that the builder could remove the 
building, it was held that he had no 
right of removal. Huebschmann v. 
McHenry, 29 Wis. 655. 

[b] A fence erected by one on an- 
other’s land, under the mistaken 
impression that it was his land, has 
been held not to be removable. Sey- 
mour v. Watson, 5 Blackf. (Ind.) 555, 
36 AmD 556; Burlerson v. Teeple, 
2 Greene (Iowa) 542; Climer v. Wal- 
lace, 28 Mo. 556, 75 AmD 135; Bol- 
linger v. McMinn, 47 Tex. Civ. A. 
89, 104 SW 1079; Scholl v. Kinitzer, 
83 Wis. 307, 53 NW 451; Kimball 
v. Adams, 52 Wis. 554, 9 NW _ 170. 
Contra Curtis v. Laesia, 78 Mich. 
480, 44 NW 500. 

[c] A mistaken belief that the 
land was an alley does not entitle 
one to remove. Rotan Grocery Co. 
Vv. ~Dowlin, ) (Dexa Civ. ~A.)) 1%, (“SW 


430, \ 

{[d] Contract with husband of 
owner.—Where, under a_ contract 
with the husband, plaintiff placed a 
gas-manufacturing machine in the 
house of a married woman, Suppos- 
ing the house to belong to the hus- 
band, the machine became a part of 
the realty, and. hence’ plaintiff could 
not recover it on rescinding the con- 
tract for the husband’s fraud. Mor- 
rison v. Berry, 42 Mich. 389, 4 NW 
731, 36 AmR 446. 

Compensation for improvements 
erected on another’s land under mis- 
takeastotitle see Ejectment §§ 390, 
391; Improvements [22 Cyc 11]. 

70. Guthrie v. McMurren, 167 
Towa 154, 149 NW 71, LRA1915B 187; 
Wickliffe v. Clay, 1 Dana (Ky.) 585; 
Curtis v. Leasia, 78 Mich. 480, 44 
NW 500. 


71. Guthrie v. 167 


McMurren, 


one having no rights therein, these being held to 
pass as part of the realty to one subsequently en- 
tering or purchasing the land.’ 
view has also been asserted.75 

applies, it seems, to erections on or attachments to 
land of a municipality.7é 
terials are furnished to a municipality under con- 
tract, and the municipality refuses to pay there- 
for, because of the invalidity of the contract, or 
noncompliance with the terms thereof by the con- 
tractor, or for other reasons, the contractor may 
recover the articles or materials, even though an- 
nexed to municipal land or to the bed of a street 
or highway, if their removal will not involve ma- 
terial damage to the municipality or to property 
owners,’? this apparently involving an application 
of the ordinary doctrine that an agreement for 
removal may be inferred when an article is annexed 


But a contrary 
The rule likewise 


But when articles or ma- 


Iowa 154, 149 NW 71, LRA1915B 187. 

72. Lowenberg v. Bernd, 47 Mo. 
297; Matson y. Calhoun, 44 Mo. 368; 
Hines v. Ament, 43 Mo. 298. 

[a] Consent subsequent to an- 
nexation has been regarded as suffi- 
cient for this purpose. Hines vy, 
Ament, 43 Mo. 298. 


ve ee infra § 43. 

: a.—Mitchell v. Billi 1 
17 Ala. 391. Wee te 
pyre oli v. Roark, 23 Ark. 


Cal.—McKiernan v. Hesse, 51 Cal. 
594; Collins v. Bartlett, 44 Cal. 3713 
Merritt v. Judd, 14 Cal. 59. 

Iil.— Blair v. Worley, 2 Ill. 178. 
_Ind.—Seymour y. Watson, 5 Blackf. 
555, 36 AmD 556. 


Iowa. — Burlerson v. Teeple, 2 
Greene 542. 
APT elie Bris awh v. Darling, 8 Pick, 


Mo.—Climer v. Wallace, 28 Mo. 
556, 75 AmD 135. 
Sete Bee v. Sharon, 7 Nev. 

N. M.—Patterson v. Chaney, 24 
N. M. 156, 173 P 859, 6 ALR 90. 

[a] Erections on Canadian Crown 


lands by squatter thereon held to be 
part of realty. Dixon y. Mackay, 


21 Man. 762. 
75. Bingham County Agricultural 
Assoc. v. Rogers, 7 Ida. 63, 59 P 


931 (holding fence around govern- 
ment land, placed there by a stran- 
ger, removable by him). 

[a] Building resting merely on 
blocks held removable by one who 
had placed it on government land. 
Penne sa v. McDougal, 48 Cal. 

76. See cases infra this note. 

[a] A monument built by private 
contribution erected upon a munici- 
pal park was held to be part of the 
land, and consequently to belong to 
the municipality. Griffith v. Hap- 


persberger, 86 Cal. 605, 25 P 137, 
4€7. 
{b] Brick placed in wall of court 


house by contractor is property of 
county, and does not again become 
his property because taken out by 
county. Moore v. Cunningham, 23 
Ill. 328. 

77. U. S.—Lee v. Monroe County, 
114 Fed. 744, 52 CCA 376; Wrought 
Iron Bridge Co. v. Utica, 17 Fed. 
316. 

Iowa.—Snouffer v. Lipton, 161 Iowa 
223, 142 NW 97, LRA1915B 1738. 

Kan.—Salt Creek Tp. v. King Iron 


Bridge, etc., Mfg. Co., 51 Kan. 520, 
33 P 3083. 

Ky.— Floyd County v. Owego 
Bridge Co., 148 Ky. 693, 137 SW. 


- 
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under license from the owner of the land.7® 

[§ 32] 4. Annexations by Public Corporation. 
When a railroad company or other public corpora- 
tion makes improvements on private land, the owner 
of the land cannot ordinarily have the value of 
such improvements included in the amount of dam- 
ages assessed against the railroad company for the 
taking of the land.” It has also been decided: that 
tracks wrongfully laid on another’s land by a rail- 
road company do not become part of the realty so 
as to pass by a tax sale of the land.£° Where a 
railroad company made annexations to private land, 
in the belief that this was its own land, it was 
allowed to remdve the appliances on discovering its 
mistake;! and a right of removal has been recog- 
nized even in the absence of mistake.®? In some 


cases, however, the view has been asserted that, in 


the absence of an express agreement for removal, 
or of circumstances calling for the implication of 
such an agreement,’ articles annexed to private 
land by a railroad corporation or other public com- 
pany, without any permission, express or implied, 
are not removable by it as against the landowner.®* 

Articles attached to the bed of a street by a pub- 
lic service corporation, for the purpose of conduct- 
ing its business, have been regarded as retaining the 
character of personalty where the right so to utilize 
the street was subject to revocation by the municipal 
authorities,®®> while a different view was adopted as 
regards articles which the municipality could not 
at any time require to be removed. But even 
apart from any power in the municipality to require 
their removal, it has been held that rails laid 
in a street by a street railway company, under a 
valid grant of the right, are to be regarded as re- 
taining the character of personalty, since the com- 
pany has no legal interest in the street, or right 
of exclusive control thereover, as has a steam rail- 
road company in the land covered by its right of 
way.®? 

Structures erected by the United States, in time 
of war, for military and hospital purposes, without 
the consent of the owners of the land, were held not 
to belong to the latter, it being said, as grounds for 
the decision, that there was no intent to improve 
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the ground, or to make it accessory to some busi- 
ness or employment, no assertion of title in the soil, 
or of an intention to hold an adverse possession, and 
no resemblance to the case of a tort-feasor who an- 
nexes his structures to the freehold and is there- 
fore presumed to intend to convert the chattel into 
realty.88- But on the other hand it has been held 
that the United States, in condemning land, was 
bound to pay the value of buildings erected on the 
land by its agent without authority from the land- 
owner.®® ‘ 

[§ 33] ©. Husband of Owner of Land. Struc- 
tures placed by a husband on his wife’s property, 
if of a permanent nature, have been held to belong 
to the freehold, with no right of removal in him or 
his representatives;°° and the fact that the wife 
consented to the annexations was regarded as im- 
material, she having no power to contract with her 
husband.*! That the fixtures were annexed by the 
husband for purposes of trade has also been re- 
garded as immaterial in this connection.9? In ease, 
however, the husband survives the wife, and be- 
comes a tenant by the curtesy, and as such annexes 
articles for purposes of trade, he has, it has been 
decided, the right of removal.®? 

[§ 34] D. Person Having Fee Simple Estate in 
Land. In the case of an article annexed by the 
owner thereof to land in which he has a fee simple 
estate, the question whether such article is a part 
of the land may arise as between such fee simple 
owner, or one claiming under him, and a grantee or 
mortgagee of the land,?* one having a vendor’s 
lien,®> a mechanic’s lien,®® or a judgment lien,®? on 
the land, or, after his death, between his personal 
representative and his heir,®® or between his per- 
sonal representative and his devisee.2® In ease his 
fee simple estate is merely in an undivided interest 
in the land, the question may arise between him and 
his eotenants.+ 

[§ 85] E. Person Having Limited Estate in 
Land. In the ease of an article annexed by one 
having a life estate in land the question whether 
it is to be regarded as a part of the land ordinarily 
arises as between such life tenant or one claiming 
in his right, on the one side, and the remainderman, 


237; Bardwell v. Southern Engine, 87. Lorain Steel Co. v. Norfolk, Annexations in fraud of husband’s 

etc., Works, 130 Ky. 222, 113 SW ]ete, R. Co. 187 Mass. 500, 73 NE | creditors see Husband and Wife [21 

97, 20 LRANS 110; Harrison County | 646. Cyc 1426]. 

Ct ve Smith, 16°B-' Mon) 155; 88. Meigs’ App., 62 Pa, 44, 28, 1 91. Doak v. Wiswell, 38 Me. 569; 
Utah. — Moe vy. Millard County ] AmR 372. Marable v. Jordan, 5 Humphr. 

School Dist., 179 P 980, 982. g9. U. S. v. Monterey County, 47| (Tenn.) 417, 42 AmD 441. 


Kauwa, 


92. Albert v. Uhrich, 180 Pa. 283, 
36 A 745 [apparently overr Hinds’ 
Est., 5 Whart. (Pa.) 138, 34 AmD 


6 Hawaii 


38 Me. 569; 


[§§ 31-85 


78. See infra § 43. Calyabilio: 
79. See Eminent Domain § 251. 90. Adams v. 
80. Illinois Cent. R. Co. v. Le}280; Doak v. Wiswell, 
Blane, 74 Miss. 650, 21 S 760. Austin v. Stevens, 24 Me. 520; Cas- 
81. Atchison, ete., R. Co. v. Mor-| well v. Hill, 47 N. H. 


gan, 42 Kan. 23, 21 P 809, 16 AmSR 
471, 4 LRA 284. 

Effect of mistake sée supra § 30. 

82, Illinois Cent. R. Co. v. Le 
Blane, 74 Miss. 650, 21 S 760; Pres- 
ton v.\ Sabine, ete:;~ R;-Co., 70° Tex. 
375, 7 SW 825. 

83. See infra §§ 40—43. 

84° Meriam v. Brown, 128 Mass. 
391; Hatton v. Kansas City, ete, R. 
Co., 253 Mo. 660, 162 SW 227; Hunt 


v. Missouri Pac. R. Co., 76 Mo. 
115. 

85. Portland v. New England Tel., 
ete., Co., 103 Me. 240, 68 A 1040; 


Readfield Tel., etc., Co. v. Cyr, 95 Me. 
287, 49 A 1047; New England Tel, 
etc., Co. v. Boston Terminal Co., 
182 Mass 397, 65 NE 835; Newport 
Illum. Co. v. Assessors of Taxes, 
19 R. J. 632, 36 A 426, 36 LRA 266. 

86. Paris v. Norway Water Co., 
8 Me. 330, 27 A 148, 35 AmSR 371, 
a1 L RAY 525. 


407; Albert v. 
Uhrich, 180 Pa. 283, 36 A 745; Mara- 
ble v. Jordan, 5 Humphr. (Tenn.) 417, 
42 AmD 441. 

{a] Annexations to wife’s dower 
estate.—One who placed fences upon 
the dower land of his wife was not 
allowed to claim them as being a 
mere tenant, he acting in such case 
only by right ,of his wife, and so 
subject to the same rule as a vendor 
and executor. Glidden v. Bennett, 
43 N. H. 306. 

[b] Land owned in entirety.— 
Where the husband placed chattels 
on land belonging to both himself 
and wife as tenants by the entirety, 
under agreement that the title should 
remain in the seller of the chattels, 
the wife could not claim such 
chattels, however attached to the 
realty. Schellenberg v. Detroit Heat- 


ing, éte:; ‘Co, “130 "Mich: 543970190 
NW 47, 97 AmSR 489, 57 URA 
632. 


542]. 

93. Overman v. Sasser, 107 N. C. 
432, 12 SH 64, 10 LRA 722. But see 
Demby v. Parse, 53 Ark. 526, 14 SW 
899, 12 LRA 87 (dwelling house 
erected by tenant by curtesy not 
removable). 

94. See infra §§ 110-119. 


95. See infra § 73. 
eae See Mechanic’s Liens [27 Cyc 
97. Witmer’s Apn., 45 Pa. 455, 84 
AmD 505. 
{a] Where the equitable owner of 


land annexed’ and attached thereto 
a marine boiler as part of a brick- 
kiln, and thereafter acquired the 
legal title to the land, the boiler 
was held to become part of the 
realty, and so subject to the lien 
of a judgment against the owner. 
Colfax Second Nat. Bank v. Hatch, 
24 Wash. 421, 64 P 727. 

98. See infra § 76. 

99. See infra § 120. 

1. See infra § 109. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 35-36] 


on the other.2 In the case of an annexation by 
one holding as tenant under a lease the question 
as to the effect thereof ordinarily arises as between 
the tenant, or his successor in interest, and the 
landlord, having the reversion, although oceasion- 
ally the question arises as between the tenant and 
one to whom he has undertaken to transfer the 
article, or his entire interest in the land.? 

Articles 
structures erected by a purchaser of land who is 
In possession by virtue of his contract of purchase, 
but who has not yet obtained title to the premises, 
cannot ordinarily be removed by him without the 
consent of the vendor, the presumption being, from 
his interest under his contract and expectation of 
acquiring absolute title, that he intended the ar- 
ticles or structures to be part of the land.t 
purchaser in such case stands in a position analogous 
to that of a mortgagor, and has no greater rights 
of removal than the mortgagor hag as against the 


F. Purchaser. 


[§ 36] 


mortgagee.® 


2. See infra §§ 77-80. 

3. See infra §§ 81-108. 

4 See cases infra this note. 

[a] A purchaser of fixtures al- 
ready on land who thereafter pur- 
chases the land is in the same posi- 
tion in this regard as if he had 
annexed the fixtures after his pur- 
chase of the land. Seiberling v. Mil- 
ler, 207 Ill. 448, 69 NE 800 [aff 
LOG. De Ay 49.0}; 

[b] Not removable by purchaser. 
—(1) Buildings. Pomeroy v. Bell, 
118) (Calin635, 50) 2683) Miller’ v; 
Waddingham, 8 Cal. Unrep Cas. 375, 
25. PP 688, 11 LRA 5105-Chowchilla 
Colonization Co. v. Thompson, 39 Cal. 
A. 517, 179 P 411; Seiberling v. Mil- 
fer, 207 Ill. 448, 69 NE 800 [aff 106 
Ill. A. 1901; Salter v. Sample, 71 Ill. 


430; Ogden v. Stock, 34 Ill. 522, 85 
AmD 332; Smith v- Moore, 26 Ill. 
SO ee aDOOlaYe A VameeT Ist, Hao Sen an bods 


Union Inv. Co. v. McKinney, 35 Ind. 
A. 594, 74 NE 1001; Kingsley v. Mc- 
Farland, 82 Me. 231, 19 A 442, 17 
AmSR 473; Dustin v. Crosby, 75 Me. 
75 [expressly overr Pullen v. Bell, 
40 Me. 314 (as to purchaser’s 
rights)]; Lapham v. Norton, 71 Me. 
83. Hemenway v. Cutler, 51 Me. 407, 
Westgate v. Wixon, 128 Mass. 304; 
Poor v. Oakman, 104 Mass. 309; King 
v. Johnson, 7:°Gray (Mass.) 239; 
Eastman v. Foster, 8 Metc. (Mass.) 
19; Milton v. Colby, 5 Metc. (Mass.) 
132 Mich. 


78; Morley v. Quimby, 
140, 92 NW 948; Michigan Mut, L. 
Ins (Co.r v. Cronk,,.93° Mich. -49,- 52 


NW 1035; Little v. Willford. 31 Minn. 
173, 17 NW 282; English v. Foote, 


8 Sm. & M. (Miss.) 444; Gray v. 
Western Townsite Co., 34 S. D. 422, 
148 NW 853; Seatoff v. Anderson, 


28 Wis. 212; Cleaver v. Culloden, 15 
U. Cc. Q. B. 582; Gasco v. Marshall, 
en ios @w Bb. 7193s but, see (Ss levan= 
Son vy.) Joy, 164.Cal, 279,128 P 754 
(where a contrary view was _ taken 
as to a small building not imbedded 
in the ground or attached to any 
material affixed to the land). (2) 
Machinery. Pomeroy v. Bell, 118 Cal. 
635, 50 P 683; Conde v. Sweeney, 
HiGmGals LAC e- LlOsk solos Seclper= 
ling v. Miller, 207 Ill. 443, 69 NE 
800 faff 106 Ill. A. 190]; Hinkley, 
ete., Iron Co. v. Black, 70 Me. 473, 
35 AmR 346; McLaughlin v. Nash, 
14 Allen (Mass.) 136, 92 AmD 741; 
Morley v. Quimby, 132 Mich. 140, 92 
Nw 943; Perkins v. Swank, 43 Miss. 
349; Moore v. Vallentine, 77 N. C. 
188; Taylor v. Collins, ‘51 Wis. 123, 
8 NW 22; Wilson v. Pittsburg, etc., 
Min. Co., 11 OntWR 578. (3) En- 
gines and boilers. Seiberling v. Mil- 
Jer, 207 Ill. 443, 69 NE 800; Patton 
v. Moore, 16 W. Va. 428, 37 AmR 
789; Taylor v. Collins, 51 Wis. 123, 
8 NW 22. But see McLaughlin v. 
Nash, 14 Allen (Mass.) 186, 92 AmD 
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the general rule 


annexed or 


erty, the result 


The 


regard than the 


741 (engine and boiler, portable and 
removable without injury to build- 


ing, removable by purchaser). (4) 
Water wheel. Lapham y. Norton, 71 
Me. 83, (5) Gearing. Lapham v. 


Norton, 71 Me, 83; Taylor v. Collins, 
51 Wis. 123, 8 NW 22. (6) Fence 
rails, although temporarily detached, 
Hannibal, ete. R. Co. v. Crawford, 
68 Mo. 80. (7) Brieked-in furnace, 
and heating pipes. Pacific Exploita- 
tion Co. v. Strickland, (Wash.) 188 
P 766. But see Towne v. Fiske, 127 
Mass. 125, 34 AmR 353 (hot air fur- 
nace removable by purchaser as not 
being part of realty). 

[c] A purchase money mortgage 
being provided for by the contract 
of sale, the purchaser could not re- 
move fixtures annexed by him, the 
court refusing to decide the question 
of the right of removal in the ordi- 


nary case. Smith v. Altick, 24 Oh. 
Sites Oos 
{d] hat the contract of sale ig 


oral is immaterial in this regard. 
Dustin v. Crosby, 75 Me. 75; Lapham 
v. Norton, 71 Me. 83; Poor v. Oak- 
man, 104 Mass. 309; English v. 
Foote, 8 Sm. & M. (Miss.) 444. 

fe] Declarations by purchaser at 
the time of the contract of pur- 
chase, as to intention to erect and 
equip mill, were held admissible to 
show that such mill and the machin- 
ery therein were fixtures. Taylor 
vy. Collins, 51 Wis. 123, 8 NW_ 22. 
And see Eastman v. Foster, 8 Mete. 
(Mass.) 19 (that building erected 
by purchaser by agreement with the 
vendor is a fixture). . 

{f] That vendor acquiesced in an 
erection by the purchaser’s relative 
was held to give such relative a 
right of removal, this not injuring 
the land. Brannon v. Vaughan, 66 
Ark. 87, 48 SW 909 (and asserting 
a contrary view as to an erection 
not known to vendor, the removal of 
which would cause injury). 

{g] In Iowa a contract purchaser 
was regarded as retaining the title 
to machinery installed by it on land 
purchased, in spite of the vendor’s 
assertion of a forfeiture of the con- 
tract, the decision being in part 
based on the fact that the pur- 
chaser’s insolvency indicated that an 
intention permanently to annex the 
machinery was not to be inferred, 
and in part on the theory that he 
was in the position of a tenant who 
had annexed trade fixtures. Wehlei- 
sen v. Quinn, 182 Iowa 1283, 165 
NW 213. 

5, 11]1.—Ogden v. Stock, 34 Ill. 522, 
85 AmD 332; Smith v. Moore, 26 Ill. 
392; Gunderson v. Kennedy, 104 Ill. 
Aw ll, k 
Me.—Lapham v. Norton, 71 Me. 83; 
Hinkley, etc., Iron Co. v, Black, 70 
Me. 473, 35 AmR 346. 


Default by vendor. 
consummation through the default of the vendor 
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If the contraet fails of actual 


does not apply, and a right of re- 


moval exists in favor of the purchaser.® 

An agreement according the right of removal will 
operate in favor of the purchaser,’ and the right 
of removal exists, it has been said, when the con- 
tract of purchase provides that the purchaser may 
abandon it if, upon testing the value of the prop- 


is not satisfactory.§ 


Machinery annexed merely to test the property 
for mining purposes by one who had an option on 
the property,® or who had actually contracted to pur- 
chase it, but had only made a first payment,!° has 
been regarded as retaining its character as person- 
alty and so to be removable by him. 

One claiming under the purchaser, one to whom, 
for instance, he has transferred the articles an- 
nexed,'! or mortgaged them,!? or an attaching ered- 
itor of the purchaser,! has no greater rights in this 


purehaser himself. But an agree- 


Mass.—Westgate v. Wixon, 128 
Mass. 304; Poor v. Oakman, 104 
Mass. 309; McLaughlin v. Nash, 14 
Allen 136, 92 AmD 741: Lynde v. 
Rowe, 12 Allen 100; King v. John- 
son, 7 Gray 239; Cooper v. Adams, 
6 Cush, 87; Hastman y. Foster, 8 


Mete. 19. 

Mich.— Harris v, 127 
Mich. 46, 86 NW 389. 
age H.—Glidden v. Bennett, 43 N. H. 

N. Y.—McFadden vy. Allen, 134 
N. Y. 489, 32 NE 21, 19 LRA 446. 
gee C.—Moore v, Vallentine, 77 N.C. 

[a] Proof of a custom is not ad- 
missible, as opposed to rule of law, 
to show that articles annexed by 
purchaser of land are not fixtures. 
Christian v. Dripps, 28 Pa. 271. 

As between mortgagor and mort- 
gagee see infra §§ 410-119. 

_6. In re Rodgers, 148 Fed. 594; 
Rush County v. Stubbs, 25 Kan. 
322; Lapham vy. Norton, 71 Me. 83; 
Hinkley, ete, L[ron Co. v. Black, 70 
Me. 473, 35 AmR 346; Waters v. 
Reuber, 16 Nebr. 99, 19 NW 687. 

Bi U. S—In re Rodgers, 143 Fed. 

Ark.—Brannon vy. Vaughan, 66 Ark. 
87, 48 SW 909. 

Cal.—_Fratt v. Whittier, 58 Cal. 
126, 41 AmR 251; Chowchilla Coloni- 
zation Co. v. Thompson, 39 Cal. A. 
Bae Owe ad ch 

Ind.—Yater v. Mullen, 23 Ind. 562. 

Mass.—Dolliver v. Ela, 128 Mass. 


BWA 
Vallentine, 77 N. C. 


8. Moore v. 
188. 

9. Alberson v. Elk Creek Min. 
Co., 39 Or. 552, 65 PP 978. Compare 
Pomeroy v. Bell, 118 Cal. 635, 50 P 
683 (buildings and machinery “per- 
manently attached and affixed to the 
land’ by one having option of pur- 
chase not removable by him). 

10. Mineral Creek Min. Co... v. 
Ramsey, 4 Alaska 734; Gasaway v. 
Thomas, 56 Wash. 77, 105 P 168, 20 
AnnCas 1337. 

11. Miller v. Waddingham, 3 Cal. 
Unrep. Cas. 375, 25 P 688, 11 LRA 
510; Conde v. Sweeney, 16 Cal. A. 
157, 116 P 319; Pacific Exploitation 
Co. v. Strickland, (Wash.) 188 P 766. 

12. Perkins v. Swank, 43 Miss. 
849. Compare Church v. Lapham, 94 
App. Div. 550, 88 NYS 222 (vendor’s 
priority over chattel mortgagé by 
purchaser in terms based on lan- 
guage of the contract of sale ex- 
pressly providing for purchaser’s 
forfeiture of fixtures). 

{a] Chattel mortgage given on 
articles annexed by holder of option 
on tand valid. Alberson v. Elk Creek 
Min. + Co.; 39" Or."'552; 651° P9978. 

13. Markle v. Stackhouse, 65 Ark. 
23, 44 SW 808; Conde v. Sweeney, 16 


Hackley, 
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ment for removal entered into by the purchaser 
with a third person, as in the case of a conditional 
sale of an article to be annexed, has been regarded 
as effective in favor of such person.1# 

A mortgagee has been 
allowed, after a decree of redemption, to remove 
a structure placed by him on the land, in so far 
as this did not involve material injury to the 


[§ 37] G. Mortgagee. 


latter.15 
[§ 38] 
Land and Chattel. 


H. Person Having Different Interests in 
The view has occasionally been 
expressed that, in order that an article annexed 
may become legally a part of the realty, the same 
person must own both the article and the land 
to which the article'is annexed, and must moreover 


FIXTURES 


land,}? 


land.18 


been applied in 


own the same interest in each,'® this view having 
VI. AGREEMENT AS TO CHARACTER OF ARTICLE ANNEXED 


[§ 39] 


General. 


A. As between Parties Thereto—1. 
An agreement by the owner of the land, 
in favor of the owner of the article at the time 
of annexation, or of one then having a lien thereon, 


In 


to the effect that the article shall retain its per- 


Calas Olge U1Ge te (Sii9; 
Crosby, 75 Me. 75. 

14. See infra § 42. 

15. Taylor v. Townsend, 8 Miss. 
411, 5 AmD 107. 


Dustin v. 


16. Nigro v. Hatch, 2 Ariz. 144, 
11 P 177; Schellenberg v. Detroit 
Heating, etc., Co., 130 Mich. 439, 90 


NW 47. 97 AmSR 489, 57 LRA 632; 
Scudder v. Anderson, 54 Mich, 122, 
19 NW 775; Adams v. Lee, 31 Mich. 
440. 

{a] Under the civil law, it ap- 
pears that to effect the immobiliza- 
tion of movable property the orig- 
inal immovable and the movable 
must belong to the same _ person, 
Hibernia Nat. Bank v. Sarah Plant- 
ing, etce., Co., 107 La. 650, 31 S 1031; 
Banque d’Hockelaga v. Waterous En- 
gine Works Co., 27 Can. S. C. 406; 
Bernier v. Durand, 25 Que. K. B. 
461, 32 DomLR 768. 

17. Adams v. Lee, 31 Mich. 440. 

18. Lansing Iron, etc., Works v. 
Walker, 91 Mich. 409, 51 NW 1061, 
30 AmSR 488 (involving right of con- 
ditional vendor of chattel to claim 
it as against grantee of purchaser’s 
undivided interest in land). 

{a] Husband and wife.—Where 
machinery was conditionally sold, 
and it was installed on land held in 
the name of the purchaser and his 
wife, the want of unity of title to 
the machinery and ownership of the 
land was regarded as preventing the 
machinery from becoming a part of 
the realty, and as enabling it to be 
removed by the seller. Schellenberg 
v. Detroit Heating, etc. Co., 130 
Mich. 439, 90 NW 47, 97 AmSR 489, 
57 LRA 632. 


19, Robertson v. Corsett, 39 Mich. 
Refi 
{a] In case of land deeded to 


partners as individuals, machinery 
having been purchased by the firm 
under a contract of conditional sale 
and attached to the realty, there was 
hela to be sufficient unity of title 
to make a mortgage of the land by 
the partners as tenants in common 
effective as regards the machinery. 
Wickes v. Hill, 115 Mich, 333, 73 NW 


375. 
20. Thompson v. Vinton, 121 
Mass. 139; Cuilwick v. Swindell, L. 


R. 3 Eq. 249 [apparently questioning 
Trappes v. Harter, 2 Cromp. & M. 
153M 149 G Reprint, WWi213). Hx ip, Cot- 
ton, 2 Mont. D. & DeG. 725. 

[a] Machinery attached by part- 
ners to mortgaged land belonging 
to one partner was regarded as if 
attached by the latter and so subject 


to the mortgage. Thompson v. Vin- 
ton, 121 Mass. 139. 

[b] Where an incoming partner 
annexed machines to realty previ- 
ously purchased by the former part- 
ners, the machines were regarded as 
part of the realty in favor of the 
vendor of the realty. Christian v. 
Dripps, 28 Pa. 271. 

21. U0. S.—E.. A... Kinsey | Co. v. 
Heckermann, 224 Fed. 308, 139 CCA 
544; New Chester Water Co. v. Holly 
Mfz. Co, 53 Fed. 19; 3 CCA) 399; 
Holly Mfg. Co. v. New Chester Water 
Co., 48> Fed. 879; Deering v. Ladd, 
22 Fed. 575; Western Union Tel. Co. 
v. Burlington, ete. R. Co., 11 Fed. 
1, 8 McCrary 130. 

Ala.—Broaddus v. Smith, 121 Ala. 
835, 26 S 34, 77 AmSR 61; Capital 
City Ins. Co. v. Caldwell, 95 Ala. 
77, 10 S 355; Powers v. Harris, 68 
Ala. 409. 

Ark.—Harmon v. Kline, 52 Ark. 
251, 12 SW 496; Witherspoon v. 
Nickels, 27 Ark. 332. 

Cal.—Oakland Sav. Bank v. Cali- 
fornia Pressed Brick Co., 191 P 524; 
Southern California Hardwood, etc., 
Mfe. Co. v. Borton, 189 P 1022; Wat- 
terson wv. (Cruse, 17.9 (Cal3%9). 176 P 
870; Kirkman Nurseries v. Sargent, 
(A.) 183 P) 591, 592 [eit Cyc], 

Colo.—Hughes v. Kershow, 42 Colo. 
210, 93 P 1116, 15 LRANS 723. 

Conn.—Curtiss v. Hoyt, 19 Conn. 
154, 48 AmD 149; Baldwin v. Breed, 
16 Conn. 60; Parker v. Redfield, 10 
Conn, 490. 

Dak.—Myrick vy. Bill, 3 Dak. 284, 
17 NW _ 268. ‘ 

63 Ga. 499. 
Electric 


Ga.—Smith v. Odom, 

Ill.— Hewitt v. General 
Co., 164 Ill. 420, 45 NE 725 [aff 61 
Tll. A. 168]; Sword v. Low, 122 Ill. 
487, 18 NE. 826: Ellison v. Salem 
Goal teetesieCor, a4cy TAY 20" 

Ind.—Malott v. Price, 109 Ind. 22, 
9 NE 718; Price v. Malott, 85 Ind. 
266; Griffin v. Ransdell, 71 Ind. 440; 
Young v. Baxter, 55 Ind. 188; Pea v. 
Pea, 35 Ind. 387; Yater v. Mullen, 
24 Ind. 277; Frederick v. Devol, 15 
Ind.; 357. 

Iowa.—Fischer v. Johnson, 106 
Iowa 181, 76 NW 658; Melhop v. 
Meinhart, 70 Iowa 685, 28 NW 545; 
Walton v. Wray, 54 Iowa 531, 6 NW 
742; Corwin Dist. Tp. v. Moorehead, 
43 Iowa 466; Wilgus v. Gettings, 21 
Iowa 177. 

Kan.—Marshall v. Bacheldor, 47 
Kan. 442, 28 P 168; Docking v. Fra- 


Zell, e384 Man, 29) oats ee OS. RERUESY 
County v. Stubbs, 25 Kan. 322. 
Me.—Peaks v. Hutchinson, 96 Me.! 


i 


[8§ 36-39 


been applied when the undivided interest in the 
chattel of the one making the annexation was not 
of the same extent as his undivided interest in the 
and when the sole owner of the article 
annexed owned merely an undivided interest in the 


Annexation by firm. The requirement of iden- 
tity of interest in the chattel and in the land has 


the case of a chattel annexed by 


a partnership to land belonging to one member 
thereof, with the result of regarding it as still 
retaining its chattel character,!® but more usually 
an article so annexed by a partnership to land be- 
longing to one of the partners has been regarded 
as a part of the realty.?° 


sonal character or be removable as personalty, is 
ordinarily valid and effective as against the former, 
precluding a claim by him to the article as part 
of the land, to the exclusion of the latter.?4 


An im- 


530, 53 A 38, 59 LRA 279 (house on 
land of another); Fifield v. Maine 
Cent. (R.2 C0462) e Mes Tia mRallerarye 
Tabor, 39 Me. 519; Tapley v. Smith, 
18 Me. 12; Hilborne v. Brown, 12 
Me. 162; Russell v. Richards, 10 Me. 
429, 25 AmD 254. But see Rev. St. 
(1916) ec 78 § 39 (agreement that 
building erected by one not the 
owner shall not be good). 

Md.—Baldwin v. Francis, 118 Md. 
177, 84 A 346. 

Mass.—Handforth v. Jackson, 150 
Mass. 149, 22 NE 634; Taft v. Stet- 
son, 117 Mass. 471: Hartweil v. 
Kelly, 117 Mass. 235; Ham v. Ken- 
dall, 111 Mass. 297; Bartholomew v. 
Hamilton, 105 Mass. 239; Hunt v. 
Bay State Iron Co., 97 Mass. 279; 
Richardson v. Copeland, 6 Gray 536, 
66 AmD 424; Relding v. Cushing. 1 
Gray 576; Sudbury First Parish v. 
Jones, 8 Cush. 184; Rogers v. Wood» 
bury, 16 Pick, 156} ‘Curry ‘vi Com- 
monwealth Ins. Co., 10 Pick. 535, 20 
AmD 547; Ashmun v. Williams, 8 
Pick. 402; Marcey v. Darling, 8 Pick. 
2&3; Doty v. Gorham, 5 Pick. 487, 
16 AmD 417: Wells v. Banister, 4 
Mass. 514. 

Mich.—Harris v. Scovel, 85 Mich. 
32, 48 NW 173; Crippen v. Morrison, 
13 Mich. 23 

Minn.—Little v. Willford, 31 Minn. 
173, 12 NW 282; Stout v. Stoppel, 
30 Minn. 56, 14 NW 268. 


Miss.—Winner v. Williams, 82 
Miss. 669, 35 S 308, 

Mo.—Priestley v. Johnson, 67 Mo. 
6382; Goodman v. Hannibal, ete, R. 


Co., 45 Mo. 38, 100 AmD 3836; Dietrich 
v. Murdock, 42 Mo. 279. 

Nebr.—Arlington Mill, ete, Co. v. 
Yates, 57 Nebr. 286, 77 NW 677. 

N. H.—Dame v. Dame, 88 N. H. 
429, 75'AmD 195; Bean v. Brackett, 
34 N. H. 102; Haven v. Emery. 33 
INGELenOGe 

N. Y.—De Bevoise v. Maple Ave. 
Constr; €o., 228 N. Y. 496] 127 NB 
48cm OiiiGwevay -ELODtonh meoo: oe Nie wee 
377, 183 AmR 537; Voorhees v.. Mc- 
Ginnis, 48 N.Y: 278; Sheldon v. 
Edwards, 935 IN. “Y,0-279¢ Mord Vv. 
Cobb, 20 N. Y. 344; Godard v. Gould, 


14 Barb. 662; Croxson v. Flynn 
Plumbing, ete., Co., 139 NYS 1093; 
Rowland v. Sworts, 17. NYS 399; 


Sayles v. National Water Purifying 
Con LOeINY S15 DD eater ale ON Yen OU 
mem, 86 NE 740 mem]; Smith v. 
Benson, 1 Hill 176. 

N. C.—Causey v. Empire Plaid 
Mills, 119 N. C. 180, 25 SE 863; Free- 
man v. Leonard, 99 N. C. 274, 6°SH 
259. 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 39] 
plied agreement to this effect is equally effective.22 
This right of control by agreement has been stated 
to be limited to the extent that it cannot apply 
where the article annexed or mode of annexation 
is such that the article is entirely deprived of the 
character of personal property,? or when the ar- 
ticle annexed has lost its identity.24 Occasionally 
the fact that the removal of the article would in- 
volve substantial injury to it or to the realty has 


been regarded as invalidating’ such an agreement.?5 
To be effective, the agreement need not be in writ- 


Oh.—Case Mfg. Co. v. Garven, 45, Hill 529]. 
Oh. St. 289, 18 NE 493; Teaff v. Oh.—Fortman vy. 
Hewitt, 1 Oh. St. 534, 59 AmD 634. St. 558. 

Or.—Blake-McFall. Co. v. Wilson, Or.—Landigan v. 
193 P 902; Hershberger v. Johnson, 
37 Or. 109, 60 P 838; Landigan v. 
BEV er, 32 Or. 245, 51 P 649, 67 AmSR 

Pa.—Wick v. Bredin, 189 Pa. 838, 
42 A 17; Charlotte Furnace Co. v. 
Stouffer, 127 Pa. 336, 17 A 994; Hill 
v. Sewald, 53 Pa. 271, 91 AmD 209; 
Coleman v. Lewis, 27 Pa. 291; Shell 
v. Haywood, 16 Pa. 523; Mitchell v. 
Freedley, 10 Pa. 198; Piper v. Mar- 
tin, 8 Pa. 206; Advance Coal Co. v. 
Miller, 4 Pa. Dist. 352, 7 Kulp 541. 


Weber, 
LRA 267. 
[a] 


annexation, and do 
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245, 51 P 649, 67 AmSR 521; Henkle 

Ve Dillon, 15) Ore 610, 17) P1433: 
Wash.—German Sav., ete., Soc v. 

16 Wash, 95, 47 P 224, 38 


Statement of doctrine. — (1) 
“But when chattels are of such a 
character as to retain their identity 
and distinctive characteristics after 


come an essential part of the build- 
ing, so that the removal of the chat- 
tels will not materially 
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ing, being in regard to personalty,?° but the parties 
to the agreement must be competent to contract 
with each other.2? 

Effect as preserving personal character of article. 
The cases which recognize the effectiveness of such 
an agreement ordinarily state or assume that it 
operates to preserve the personal character of the 
article annexed,?* and so it has been decided that 
the article is personalty for the purpose of the 
form of action to be brought for its recovery,2® or 
for the recovery of damages in connection there- 


App. Div. 464, 173 NYS 25. 


Goepper, 14 Oh. 25. S.—Detroit Steel Cooper- 
age Co. v. Sistersville Brewing Co., 
Mayer, 32 Or.}|233 U. S. 712, 34 SCt 753, 58 L. ed. 


1166; In re Seward Dredging Co.,, 242 
Fed. 225, 155 CCA 65 [certiorari den 
245 U. S. 651 mem, 38 SCt 11 mem, 
62 L. ed. 581 mem]. Contra Deer- 
ing v. Ladd, 22 Fed. 575 (injury to 
building does not affect right to re- 
move it). 

Fla.—Gracy v. Gracy, 74 Fla. 63, 
T1608, 530, : 


not thereby be- Ill.—Schumacher v. Edward P. 
Allis Co., 70 Ill. A. 556. 
Mich.—Schellenberg  v. Detroit 


injure the | Heating, etc., Co., 130 Mich. 439, 90 


S. C.—Dominick vy. Farr, 22 §. C.} building, nor destroy or unneces- | NW Dl, eo HPA TIS 84.89) L 
585; Evans v. Mclucas, 15 S. C.|sarily impair the value of the chat- | 632. ng ee 
67; Sullivan v. Jones, tels, a mutual agreement in respect N. Y.—De Bevoise v. Maple Ave. 


V4 Sin Cy 38625 
Reid v. Kirk, 46 S. C. L. 54. 
Tex.—San Antonio Brewing Assoc. 
Vee Arctic: ce. Mach) Mie. Co,, (81 
Tex. 99, 16 SW 797; Harkey v. Cain, 
69 Tex. 146, 6 SW 687; Ice, ete., Co. 
v. Lone Star Engine, etc., Works, 15 
Tex. Civ. A. 694, 41 SW 835. 
Vt.—Paine v. McDowell, 71 Vt. 28, 
41 A 1042; Buzzell v. Cummings, 61 


Binkley v. Forkner, 


Assoc. 
LOL 47 


Sav., etc., 
Wash. 95, 
267]. 


to the manner’in which the chattels 
shall be regarded after annexation 
will have the effect to preserve the 
personal character of the property.” 


19 NE 7538, 3 LRA 33 [quot German 


(2) “It is conceded that there 


Constr. Co., 228 N. Y. 496, 127 NB 
487; New York Inv., ete., Co. v. Cos- 
srove; 167 Nit Y., 601,60 NBN? Lin 
[aff 47 App. Div. 35, 62 NYS 3872]; 
Duntz v. Granger Brewing Co., 41 
Misc. 177, 83 NYS 957 [aff 96 App. 
Div. 631 mem, 89 NYS 1103 mem]. 
Okl.—Lawton Pressed Brick, etc., 
Co. v. Ross-Kellar Triple Pressure 


117 Ind. 176, 181, 


Webber, 16 
38 LRA 


Vv. 
P24. 


Vt. 213, 18 A 93; Davenport v.|must necessarily be a limitation to] Brick Mach. Co., 33 Okl. Boe 2a 
Shants, 43 Vt. 546. this doctrine, which will exclude] 43, 49 LRANS 395. 

Wash.—King v. Blickfeldt, 191 P|from its influence cases where the Or.—Blake-McFall Co. v. Wilson, 
748. | subject or mode of annexation is|193 P 902; Blanchard vy, Eureka Plan- 


Wis.—Fuller-Warren Co. v. Har- 


such that the attributes of personal 


ing’ Mill €o.,58 Or. 87,113) P55,937 


ter, 110 Wis. 80, 85 NW_ 698, 84 |property cannot be predicated of the |LRANS 133; Landigan v. Mayer, 32 

AmSR 867, 53 LRA 603; Smith v.|thing in controversy. Thus, a house]Or. 245, 51 P 649, 67 AmSR 521; 

Waggoner, 50 Wis. 155, 6 NW 568. or other building, which from its|Henkle v. Dillon, 15 Or. 610, 17 P 
Eng.— Wood v. Hewett, 8 Q. B. 913, | size or the materials of which it} 148. 

55 ECL 913, 115 Reprint 1118; Hob-|was constructed, or the manner in Wash.—Boeringa vy. Perry, 96 


son v. Gorringe, [1897] 1 Ch. 182, 
12 ERC 208; Lancaster v. Eve, 5 
(Ce 4B, INK SS Yale eel 1aKOluy Malye esta 
Reprint 288. ‘ fos 

[a] In Louisiana the lien or privi- 
lege for purchase money given to 
the vendor of movables by Civ. Code 
art 3227 continues to exist, although 
the thing sold has been incorporated 
in a building, provided it can be re- 
moved without injury to the soil or 
Whitney-Central Trust, 


concerning it. So 


tial to its support; 
that they should by 


tels.’”’ 


which it was fixed to the land, could 
not be removed without practically 
destroying it, would not, I conceive, 
become a mere chattel, by means of 
any agreement which could be made 


materials of a building, 
fixed into the wall, so as to be essen- 


between the owners become _ chat- 
Ford v. Cobb, 20 N. Y. 344, 


Wash. 57, 164 P 773; German Sav., 
etc., Soc. v. Weber, 16 Wash. 95, 47 
P 224, 38 LRA 267. 

W. Va.—Hurxthal v. Hurxthal, 45 
W. Vaer584)32° SH 237% 

[a] That pieces of iron by which 
machinery was held in place would 
be destroyed by the removal of the 
machinery held not to affect the right 
of removal. American Clay Mach. 
Co. v. Sedalia Brick, ete:, Co, 174 
Mo. A. 485, 160 SW 902. 


of the separate 
and things 


it is impossible 
any arrangement 


structure. : 
ete., Bank v. Luck, 231 Fed. 431, 145/350. To same effect De Bevoise v. 26. Ala.—Clements v. Morton, 200 
CCA 425. i Maple Ave. Constr. Co., 228 N. Y-.| Aja. 390, 76 S 306. 
[b] In California, under Civ. | 496, 127 NE 487. : ; Ind.—Yater v. Mullen, 23 Ind. 562. 
notwithstanding the [b] Sale of building.—Parties as Mass.—Curtis v. Riddle, 7 Allen 


ode 1018, 
ct teat personalty may be con- 
verted into realty by being affixed 
to the land, yet where the question 
arises solely between the seller, who 
retains the title, and the buyer, who 
affixes it to the land, the property 
as between the two will be treated 
as personalty. Oakland Sav. Bank 
v. California Pressed Brick Co., 191 


P 524. 
infra 40-43. , 
aa. Sig cciaa ts EN Seward Dredging 
Co., 242 Fed. 225, 155 CCA 65 [cer- 
tiorari den 245 U. S. 651 mem, 38 
SCt 11, 62 L. ed. 531 mem]; Western 
Union Tel. Co. v. Burlington, etc., 


R. Co., 11 Fed. 1, 3 McCrary 130. 


between themselves 


shall 
and title may pass 


thereof is begun. 
Corp. v. Melton, 


108 NE 849]. 

[ec] 
on the roadbed of 
held not to become 
and 
that an 
should remain 


a building annexed to the realty 
be considered as personalty, 


by sale before the actual demolition 


113 Misc. 184, 184 
NYS 624 [foll Melton v. Fullerton- 
Weaver Realty Co., 


Railroad. track.—Rails placed 


inseparable part of the 
agreement that the title 
in the seller of the 
rails would be nugatory, saying that 


may provide that | 185. 

Mo.—Pile v. Holloway, 129 Mo. A. 
593, 107 SW 1043. 

Wash. — Boeringa 96 
Wash. 57, 164 P 773. 

27. See cases infra this note. 

[a] Contract between husband 
and wife invalid. Doak v. Wiswell, 
38 Me. 569; Washburn v. Sproat, 16 
Mass. 449; Marable v. Jordan, 5 
Humphr. (Tenn.) 417, 42 AmD 441. 
Compare Peaks v. Hutchinson, 96 Me. 
530, 538 A 88, 59 LRA 279 (that such 
a contract may be made between 
husband and wife). 

(b] Guardian 
with himself that articles affixed by 


to such building v. Perry, 


Heckscher Bldg. 


214 N. Y.! 571, 


a railroad were 
such an intrinsic 
road 


cannot contract 


Ill.—Gorham v. Dodge, 122 Ill. 528, | there is nothing in the way in which]|him to the land shall be removable, 
14 NE 44; Sword v. Low, 122 Ill.|they are annexed or the manner in|Copley v. O’Neil, 1 Lans. (N. Y.) 
487, 13 NE 826. which they are used which incorpo- | 214, 

Ind.—Binkley v. Forkner, 117 Ind.|rates them more essentially in the 28. Dippold v. 


176,.19 NE 753, 3 LRA 33. 
Kan.—Eaves v. Estes, 10 Kan. 314, 
15 AmR 345. : 
N. J.—Campbell v. Roddy, 44 N. J. 
Eq. 244, 14 A 279, 6 AmSR 889. 
N. Y.—Tifft v. Horton, 53 


fence set on the 
with his assent. 
Soa INe aT OOs 

N. Y. | Sav. Bank, 168 Mo. 
377, 13 AmR 537; Ford v. Cobb, 20 
N. Y. 344; Croxson v. Flynn Plumb- 
ing, etc.,, Co., 139 NYS 1093; Eryatt 
Wee sullivan, Co. .5, Hill 116 Laff 7 


Duffus v. Howard 


road than in the case of a house or 
Haven v. Emery, 

24, Fred W. Wolf Co. v. Hermann 
1094; Cochran v. Flint, 57 N. H. 514; 


App. Div.-567, 40 NYS 925; 
Associates v. Conrad Constr. Co., 185 


Cathlamet Timber 
Co., ((Or.)* 193 BP, 909: 

[a] The material in a fence may 
be made to retain its character as 
personalty. Harris v. Scovel, 85 
Mich. 32, 48 NW 1738; Curtis v. Lea- 
sia, 78 Mich. 480, 44 NW 500; Mott 
v. Palmer, 1 N. Y. 564; State v. Buck, 
74 Vt. 29, 51 A 1087. 
eee See infra § 128 text and note 


land of another 


A. 549, 153 SW 


Furnace Co., 8 
Realty 
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with,*° for the purpese of supporting a sale or 
mortgage thereof as personalty *! and of the levy 


of an execution thereon as such.*? 


cases in which it is asserted or indicated that the 
agreement does not preserve tLe chattel character 
of the article annexed, but merely operates to give 
a right of removal to the beneficiary of the agree- 
So it has been said that the article an- 
nexed is a fixture as regards persons not parties 
to the agreement,** and there are numerous deci- 
sions to the effect that such an agreement is not 
necessarily effective as against such persons.*® 
the article annexed becomes a fixture, in spite of 
the validity and effectiveness of the agreement as 
reserving a right of removal, appears to be recog- 
nized by the later English decisions °° and this has 
been asserted in a Canadian case.°? 
the article annexed retains its chattel character by 
reason of the agreement, it loses such character as 


ment.°2 


30. See infra § 126 text and note 


31. See infra § 44. 

32. See infra § 123. 

33. See cases infra this note. 

[a] Reason for rule.—‘Property 
is either real or personal, according 
to its nature. Contract cannot make 
a chattel realty or realty a chat- 
tel. ... But if mere contract can 
convert potash kettles built into a 
wall in such a manner as to be 
firmly attached to the freehold, then 
it can also convert saw-mills and 
granite walls into personalty. 7 In 
my opinion, all fixtures, whilst at- 
tached to the freehold, are, for the 
time being, a part of the realty. No 
contract can change their nature. It 
is true there may be a contract al- 
lowing some one to take them off.” 
Prescott v. Wells, 3 Nev. 82, 91 [quot 


Arnold v. Goldfield Third Chance 
Min. Co., 32 Nev. 447, 458, 109 P 
al 


8]. 

[b] Building erected on land of 
railroad company under license, with 
right to remove, held realty (1) as 
between its owner and one to whom 
he leased it (Blanchard v. Bowers, 
67 Vt. 403, 31 A 848), (2) for pur- 
pose of mortgage thereon (Stafford 
v. Adair, 57 Vt. 63). 

[c] For purpose of insurance pol- 
icy.—An article which is so annexed 
as to become a fixture to land can- 
not be made personalty, for the pur- 
pose of the valued policy law, by 
agreement between the parties_ in 
interest. Havens v. Germania F, Ins. 
Co., 122 Mo. 403, 27 SW 718, 45 AmSR 
570, 26 LRA 107; Ginners’ Mut. Un- 
derwriters v. Wiley, (Tex. Civ. A.) 
147 SW 629. 

34. Fifield v. Farmers’ Nat, Bank, 
148 Ill. 168, 35 NE 802, 39 AmSR 
166; Dobschuetz v. Holliday, 82 WY 
871; Kaestner v. Day, 65 Ill. A. 623. 

[a] Article may be fixture as re- 
gards mortgagee of land, although 
a chattel as regards one who sold it 
by conditional _ sale. Grubbs v. 
Hawes, 173 Ala. 388, 56 S 227. And 
see infra § 45. 

[b] Article removable on con- 
tingency by reason of agreement of 
owners held not to be personal prop- 
erty until the arrival of such contin- 
gency, so as to be seizable as such 
for taxes. Mollie Gibson Cons. Min., 
ete., Co. v. McNichols, 51 Colo. 54, 


116 P 1041. 

35. See infra §§ 45-63. 

36. Reynolds v. Ashby, [1904] 
Aa CG.) 466, 1 VBRCr 6537 ELobson iva 
gosringe, [18974 dS Ch, 2182212 SRC 

37. Andrews v. Brown, 19 Man. 
4,11 WestLR 149. 

388. Ozark vy. Adams, 73 Ark. 227, 
83 SW 920; Burk v. Hollis, 98 Mass. 
ee Curtis v. Riddle, 7 Allen (Mass.) 
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[§ 40] 2 


That 
[§ 41] 


Conceding that 


39. ° Curtis "+v.. Riddle,’ 7. Allen 
(Mass.) 185. 
[a] Filing of mechanic’s lien 


claim for article conditionally sold 
was held to involve waiver of claim 
to article as chattel. Barbour Plumb- 
ing, etce., Co. v. Ewing, 16 Ala. A. 
280, 77 S 4380; Kirk v. Crystal, 118 
Apps We Div. 82100 LOS NY Say hiay fat 
193 N. Y. 622 mem, 86 NE 1126 
mem]. 

40. Bricker v. Whisler, 65 Ind. A, 
492, 117 NE 550. 
iit Cal.—March v. McKoy, 56 Cal. 

Me.—Young v. Chandler, 102 Me. 
251, 66 A 539. 

Mass.—Jennings v. Vahey, 183 
Mass. 47, 66 NE 598, 97 AmSR 409; 
Taft v. Stetson, 117 Mass. 471; Ham 
v. Kendall, 111 Mass. 297; Madigan 
v. McCarthy, 108 Mass. 376, 11 AmR 
371; Murphy v. Marland, 8 Cush. 575; 
Sudbury First Parish v. Jones, 8 
Cush. 184; Wells v. Banister, 4 Mass. 
514. 

Mich. — Schellenberg- v. Detroit 
Heating, etc., Co., 130 Mich. 439, 90 


As 47, 97 AmSR 489, 57 LRA 
Minn.—Merchants’_ Nat. Bank v. 
Stanton, 55 Minn, 211, 56 NW 821, 


43 AmSR 491. 

Miss.—Duke v. Shackleford, 56 
Miss: 552. 

Mo.—Brown v. Baldwin, 121 Mo. 
126, 25 SW 868. 

Nebr.—Edwards, ete., Lumber Co. 
v. Bank, 57 Nebr. 323, 77 NW 765, 
78 AmSR 514; Arlington Mill, etc., 
Co. v. Yates, 57 Nebr. 286, 77 NW 
677. 

N. J.—Pope v. Skinkle, 45 N. J. L. 
39; Mayo v. Newhoff, 47 N. J. Ea. 
81,009) A. 837 [aff 48 N. J... Ha. 619, 
23 A 265, 27 AmSR 455]. 

N. Y.—Sheldon v. Edwards, 35 
N. Y. 279; Bernheimer v. Adams, 70 
App. Div. 114, 75 NYS) 93 [aff 175 
N. Y. 472 mem, 67 NE 1080 mem]; 
New York Inv., etc., Co. v. Cos- 
grove, 47 App. Div. 35, 85 NYS 372 
fate 16% iN, Yo) 601, 60, NE tl Las 
Duntz v. Granger Brewing Co., 41 
Mise. 177, 88 NYS 957 [aff 96 App. 
Div. 631 mem, 89 NYS 1103 mem (aff 
184 N. Y. 595 mem, 77 NE 1186 
mem)]; Hirsch v. Graves. Ele- 
vator Co., 24 Misc. 472, 53; NYS 
664. 

Oh.—Fortman v. Goepper, 14 Oh. 
St. 558. 

R. I.—Providence Gas Co. v. Thur- 
ber, 2 Ri by bod .AmD, 621: 
ye C.—Reid v. Kirk, 46 S. Cc. L. 

Tex.—San Antonio Brewing Assoc. 
v. Arctic Ice Mach. Mfg. Co., 81 Tex. 
99, 16 SW 797; Willis v. Munger 
Improved Cotton Mach. Mfg. Co., 13 
Tex. Civ. A. 677, 36 SW 1010. 

Vt.—Cross vy. Marston, 17 Vt. 533, 
44 AmD 3853. 


[§§ 39-41 


soon as the separate interest of the beneficiary 
under the agreement is extinguished, as by his trans- 
fer of the article to the landowner,?® his relinquish- 
ment of his claim,®® or the acquisition by one person 
of both the land and chattel.*° 

Implication of Agreement—a. In 
General. The agreement may be either in express 
terms or implied from cireumstances.*t 
ing of such an agreement before annexation may be 
inferred from the recognition by the landowner, 
subsequently thereto, of rights in another person,* 
and even, under some circumstances, from his mere 
acquiescence in the act of annexation.*3 

b. From Making of Chattel Mortgage. 
The giving of a mortgage on articles before their 
annexation to the land of the mortgagor is equiva- 
lent to an agreement by him that they shall remain 
personalty for the purpose of the mortgage.*4 It 
has been intimated *® that in addition to a chattel 


The mak- 


[a] Agreement by landowner to 
pay compensation for use of the 
structure was held evidence against 
him of a title to the structure in 
the person to receive the com- 


pensation. Charlotte Furnace Co. 
Bae Stouffer, 12 eas oo CT. meas 


42. Barnes v. Hosmer, 196 Mass, 
323, 82 NE 27; Korbe v. Barbour, 
130 Mass. 255; Morris v. French, 
106 Mass, 326; Howard vy. Fessenden, 
14 Allen (Mass.) 124, 

or eo? infra § 43. 

4. . S—McDonnell v. Bu 
Fed. 866, 28 CCA 174, ae 
Secier a eae v. Lewis, 103 Ala. 

spas 30; Miller v. Griffin, 
aah Let 15 S 238. i aie 

olo.—Beatrice Creamer Co. ; 
AGT A Colo, 569, 179 P teh. 
.—Andrews v. Chandl 
A. 163, ndler, 27 Ill. 

nd.—Binkley v. Forkner, 117 I 
176, 19 NE 7534.3 LRA: 83! Be 

owa.—Sowden v. Craig, 

156, 96 AmD 125, nada yh 
an.—Haves v. Estes, 10 

15 AmR 345. per 
ass.— Carpenter v. All 

Mass. 281, 22 NE 900. seus 

Mich.—Burrill v. S. N. Wilcox 
Penner Co., 65 Mich. 571, 32 NW 

Minn.— Warner Vv. 
Minn. 178. 

Nebr.—Edwards, ete., Lumber Co. 
v. Rank, 57 Nebr. 323, 77 NW 765, 
73 AmSR 514; Arlington Mill, etc., 
pee v. Yates, 57 Nebr. 286, 77 NW 

N. H.—Tibbetts v. Horne, 65 N. H. 
ae 23 A 145, 23 AmSR 31, 15 LRA 


N. J.—Campbell v. Roddy, 44 N. J. 
Eq. 244, 14 A 279, 6 AmSR 889, 
N. Y.—Sisson v. Hibbard, 75 N. Y. 


Kenning, 25 


542 [aff 10 Hun 420]; Tifft v. Horton, 
53 N. . 877, 18 AmR 537; Ford vy. 
Cobb, 20 N. Y.: 344; Leibowitz v. 


land v. West, 62 Hun 5838, 17 NYS 
nis, 48 N. Y. 278 (apparently con- 
Cotton Oil Co., 174 P 1091. 
Tex.—Harkey v. Cain, 69 Tex. 146, 
Co. v. Kellogg Switchboard, etc., Co., 
Mach yy Nis. “Cone a3 Tex. Civ. A. 
Wash. 57, 164 P 773. aos 


Joseph B. Thomson Real Est. Co., 
158 App. Div. 592, 143 NYS 802; Row- 
330; Brand v. McMahon, 15 NYS 
39. Compare Voorhees v. McQGin- 
tra). 

Okl.—Murray Co... v. Chickasha 

Or.—Henkle v.. Dillon, 15 " 
17 P 148, eal 
6 SW 6387; Cullers v. James, 66 Tex, 
494, 1 SW 314; Panhandle Tel., etc., 
62 Tex. Civ. A. 402, 132 Sw -963; 
Willis v. Munger Improved Cotton 
677, 36 SW 1010. 

Wash. — Boeringa vy, 

45. Sword v. Lowe, 122 Ill. 48 
13 NE 826, we 


For later cases, developments and changes in the law see cumulative Annctations, same title, page and note number. 


‘oe 
§§ 41-43] 


mortgage there must be an agreement that the 
article shall be treated as personalty and also a 
covenant that it shall be subject to seizure and 
sale as a chattel on the nonpayment of the debt, but 
while such a provision appears in some of the cases, 
there is no case in which a chattel mortgage was 
held to be insufficient evidence of the agreement by 
reason of the lack of such a stipulation, and the 
necessity of such stipulations has been denied.4é 
[§ 42] c¢. From Conditional Character of Sale. 
Where articles are sold on the condition that the 
title shall not pass until they are paid for, or until 
some other condition is fulfilled, their annexation 
to the realty of the purchaser does not render them 
a part of the realty and irremovable, but an agree- 
ment reserving the right of removal in favor of 
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the vendor is implied,‘7 it being said occasionally, 
however, that the conditional vendor has a right of 
removal because the purchaser of the chattel, not 
eae the owner thereof, had no right to annex 
it. 

That a mortgage is taken upon the land, to secure 
the purchase price of the article, the payment of 
which was the condition of the sale, has been held 


“not to affect the right of the conditional vendor as 


regards the article.*9 

[§ 43] d. From Annexation under License. An 
agreement that the article annexed shall retain the 
character of personalty, and be removable as such, 
is ordinarily implied from the fact that the article 
or structure was annexed or erected by the license 
or permission of the landowner.®° But it is not a 


Wray, 54 Iowa 531, 6 NW 743. 


46. Sisson v. Hibbard, 10 Hun 
(N. Y.) 420 [aff 75 N. Y. 5427. 

47. U. S—Detroit Steel Cooperage 
Co. v. Armstrong County Trust Co., 
U. S. 712, 34 SCt 753, 58 L. ed, 1166; 
HOLE SV. Henley,). 232) “Uy, iSis 6370 34 
SCt 459, 58 L. ed. 767; Triumph Elec- 
tric Co. v. Patterson, 211 Fed. 244, 
127 CCA 612 [aff sub nom. In re 
W. O. Craig Mfg. Co., 201 Fed. 548]; 
C. W. Raymond Co. y. Ball, 210 Fed. 
217,°127 CCA 35; Arctic Ice’ Mach. 
vo. v. Armstrong County Trust Co., 
192 Fed. 114, 112 CCA 458. 

Ala.—Warren v. Liddell, 110 Ala. 
232, 20 S 89; Wood v. Holly Mfg. 
Co., 100 Ala. 326, 138 S 948, 46 AmSR 
56; Barbour Plumbing, ete., Co. v. 
Ewing, 16 Ala. A. 280, 
[certiorari den 201 Ala. 
763]. 

Colo.—Beatrice 
Sylvester, 65 Colo. 569, 
Toor [leit Cy cil’, 

Del.—In re Frederica Water, etc., 
Co., 10 Del. Ch. 362, 93 A 376; Ott 
Veraspecht. bo sDel = 61 2 Aa i205 
Watertown Steam Engine Co. v. 
Davis, 10 Del. 192 (conditional sale). 

D. C=—J. L.. Mott Iron Works v. 
Middle States Loan, etc., Co., 17 App. 
584. 


Creamery Co. v. 
HO ea os: 


Kan.—Bromich y. Burkholder, 98 
Kan. 261, 158 P 63, LRA1916F 1275; 


Marshall v. Bacheldor, 47 Kan. 442, 
28 P 168. 
Mass.—Jennings v. Vahey, 183 


Mass. 47, 66 NE 598, 97 AmSR 409; 
Southbridge Sav. Bank v. Exeter 
Mach. Works, 127 Mass. 542. Com- 
pare Clark Co. v. Skelton, 208 Mass. 
284, 94 NE 399 (fact of conditional 
sale apparently ignored). 

Mich.—Luce v. Stott Realty Co., 
201 Mich. 587, 167 NW 869; Wyan- 
dotte First Commercial, etce., Bank v. 
Trenton Milling Co., 144 Mich. 188, 
107 NW 1107; Gill v. DeArmant, 90 
Mich. 425, 51 NW 527; Jenks v. Col- 
well, 66 Mich. 420, 33 NW 528, 11 
AmSR 502; Ingersoll v. Barnes, 47 
Mich. 104, 10 NW 127. 

Miss.—John Van Range Co. v. Al- 
len, 7 S 499; Duke v. Shackleford, 56 
Miss. 552. 

Mo.—American Clay Mach. Co. v. 
Sedalia Brick, etc., Co., 174 Mo. A. 
485, 160 SW 902. : 

N. J.—Hudson Trust, etc., Inst. v. 
Carr-Curran Paper Mills Co., 58 N. J. 
Eq. 59, 43 A 418; General Electric 
Co. v. Transit Equipment Co., 57 N. J. 
Eq. 460, 42 A 101. 

N. Y.—Ratchford v. Cayuga Coun- 
ty Cold Storage, etc., Co, 217 N.Y. 
565, 112 NE 447 [aff 159 App. Div. 
525, 145 NYS 838]; Kirk vy. Crystal, 
493 N. Y. 622, 86 NE 1126 [aff 118 
App. Div. 32, 103 NYS 17]; Davis v. 
EAS wl SIONS HiLed FL lon 1do a Ns 186.1 31.0 
LRANS 458; Duffus v. Howard Fur- 
nace Co., 
925; Godard v. Gould, 14 Barb. 662; 
Hirsch v. Graves El. Co. 24 Misc. 
472, 58 NYS 664; Sayles v. National 
Water Purifying Co. 16 NYS 555; 
Smith v. Benson, 1 Hill 176. 

N. C.—Standard Dry-Kiln Co. v. 
Ellington, 172 N. C. 481, 90 SE 564; 


8 App. Div. 567, 40 NYS | 


Cox v. New Bern Lighting, etc., Co., 


151 N. C. 62, 65 SE 648, 134 AmSR 
966, 18 AnnCas 936. 

Oh.—Case Mfg. Co. vy. Garven, 45 
Oh. St. 289, 183 NE 493. 

Or.—Blanchard v. Hureka Planing 
Mali CO Dour OLre on,ctt le: He (5 b,aror 
LRANS 133. 

Pa.—Wickes v. Island Park Assoc., 
229 Pa. 400, 78 A 934. 

S. C—Padgett v. Cleveland, 33 S.C. 
339, 11 SE 1069. 

Tex.—San Antonio Brewing Assoc. 
v. Arctic Ice Mach. Mfg. Co., 81 Tex. 
99, 16 SW 797; Harkey v. Cain, 69 
Tex. 146, 6 SW 637; Cameron v. 
Jones, 41 Tex. Civ. A. 4, 90 SW 1129. 

Vt.—Buzzell v. Cummings, 61 Vt. 
213, 18 A 93; Davenport v. Shants, 
43 Vt. 546. 

Va.—Monarch Laundry v. West- 
brook, 109 Va. 382, 63 SH 1070. 

Wash,.—King v. Blickfeldt, 191 P 
748; Wade v. Donau Brewing Co., 
10 Wash. 284, 38 P 1009. 

Wis.—Wolf v. Kutch, 147 Wis. 209, 
132 NW 981; Fuller-Warren Co. v. 
Harter, 110 Wis. 80, 85 NW 698, 84 
AmSR 867, 53 LRA 603. 

Alta.—Re Red Deer Milling, 
Conmelatd pales tan eda 
Que.—Witterman Co. v. Mongeau, 
50 Que. S. C. 428. [ 

[a] MZllustration.—Where a rail- 
road company purchased rails un- 
der an agreement that they should 
be laid down ona Specified part of the 
road and remain the vendor’s prop- 
erty until paid for, and they were 
not paid for, they continued to be 
personal property as between the 
vendor and the company. Hunt v. 
Bay State Iron Co., 97 Mass. 279. 

[b] Chattel sold on approval re- 
tains its character as such, although 
annexed, until accepted by the pur- 
chaser. Frey-Scheckler Co. v. Iowa 
Brick Co., 104 Iowa 494, 73 NW 1051. 

[c] Where sale of grates condi- 
tioned on their heating the purchas- 
er’s house, that he affixed them 
thereto did not make them fixtures 
so as to entitle him to retain them 
while claiming damages for breach 
of warranty. Aldine Mfg. Co. v. 
Barnard, 84 Mich. ne 48 NW 280. 

48. See supra § : 

49, Harkey v. Cain, 69 Tex. 146, 6 
SW 6387. ; 

50. U. S.—Wiggins Ferry Co. v. 
Ohio, etc., R. Co., 142 U. S. 396, 12 
SCt 188, 35 L. ed. 1055; Deering v. 
Ladd, 22 Fed. 575. 

Ala.—Nelson v. Howison, 122 Ala. 
573,25 S21) : 

Ark.—Witherspoon v. Nickels, 27 
Ark. 332. 

Cal.—Watterson v. Cruse, 179 Cal. 
S7Oy MiG) ers Os 

Fla.—Gracy v. Gracy, 74 Fla. 63, 

71 Ind. 


76 S 530. 
Ind.—Griffin v. Ransdell, 

440; Taylor v. Watkins, 62 Ind. 511; 

Pea v. Pea, 35 Ind. 387; Yater v. 

Mullen, 24 Ind. 277; State v. Bon- 

ham, 18 Ind. 231; Frederick v. Devol, 

15 Ind. 357. i 
Johnson, 106 


Iowa.—Fischer_ v.. 
Iowa 181, 76 NW 658; Walton v. 


etc., 


251, 


Pullen y. Bell, 
Ford, 39 Me. 4387; Doak v. Wiswell, 
38 Me. 569; 
Me. 5387; Jewett v. Patridge, 12 Me. 
243, 28 AmD 173; Russell v. Rich- 
ards, 10 Me. 429, 25 AmD 254, 11 Me. 
371, 26 AmD 532; Osgood v. Howard, 


Me.—Young y. Chandler, 102 Me. 
66 A 539; Salley v. Robinson, 
96 Me. 474, 52 A 930, 90 AmSR 410; 
40 Me. 314; Trash v. 


Parsons v. Copeland, 38 


6 Me. 452, 20 AmD 322. 
Mass.—Dolliver vy. Bla, 128 Mass. 
557; Ham v. Kendall, 111 Mass. PAYS 


Howard v. Fessenden, 14 Allen 124; 
Hinckley’ v. Baxter, 
Curtis v. Riddle, 7 Allen 185; Ash- 
mun v. Williams, 8 Pick. 402; Doty v. 
Gorham, 5 Pick. 487, 16 AmD 417; 
Wells v. Banister, 4 Mass. 514. 


13 Allen 139; 


Minn.—Northwestern Mut. L. Ins. 


Co. v. George, 77 Minn. 319, 79 NW 


1028, 1064; Merchants’ Nat. Bank v. 
Stanton, 55 Minn. 211, 56 NW 821, 
43 ;AmSR 491; O’Donnell v. Bur- 


roughs, 55 Minn. 91, 56 NW 579; In- 


galis v. St. Paul, ete, R. GCo., 39 


Minn. 479, 40 NW 524, 12 AmSR 676. 


Miss.—John Van Range Co. v. Al- 
len, 7 S 499; Weathersby v. Sleeper, 
42 Miss. 732; Stillman v. Hamer, 7% 


How. 421. 


Mo.—Springfield Fdy., etc. Co. v. 
Cole, 130 Mo. 1, 31 SW 922; Brown 
v. Baldwin, 121 Mo. 126, 25 SW 863; 
Lowenberg v. Bernd, 47 Mo. 297; 
Goodman y. Hannibal, ete, R. Co. 
45 Mo. 33, 100 AmD 336; Matson v. 
Calhoun, 44 Mo. 368; Hines v. Ament, 
43 Mo. 298; Climber v. Wallace, 28 
Mo. 556, 75 AmD 135; Gregg v. Union 
Pac. R. Co., 48 Mo. A. 494, 

N. H.—Dame v. Dame, 38 N. H. 
429, 75 AmD 195; Aldrich v..Parsons, 
6 N. H. 555; Harris v. Gillingham, 
6 IN. EY (95923 Am) 70a) 

N. J.—King vy. Morris, 74 N. J. L. 
810, 68 A 162, 14 LRANS 439, 12 
AnnCas 1086; Holmes vy. Standard 
BubstCotweCoh.) ose Vom Popeyes 
Skinkle, 45 N. J. L. 39; Wilson v. 
Gloucester County, 83 N. J. Eq. 545, 
90 A 1021. 

N. Y.—Cayuga R. Co. v. Niles, 13 
Hun 170; Dubois v. Kelly, 10 Barb. 
496. 

N. C.—Western North Carolina R. 


Co. v. Deal, 90 N. C. 110; Feimster 
v. Johnson, 64 N. C. 259. 
Oh.—Corwin v. Cowan, 12 Oh. St. 


629. 

R. I.—Providence Gas Co. v. Thur- 
ber, 2 R. I. 15, 55 AmD 621. 

S. C.—Evans v. McLucas, 15 S. C. 


67. 

Vt.—State v. Buck, 74 Vt. 29, 51 
A 1087. 

Wash.—Page v. Urick, 31 Wash. 
601, 72 P 454, 96 AmSR 924. 

N. S.—Thompson v. Thompson, 2 
EastLR 401. 

[a] Annexations by one having 
mining license held to be personalty. 
Springfield Fdy., ete., Co. v. Cole, 130 
Mo. 1, 31 SW 922; Joplin Supply Co. 
Teese 149 Mo. A. 78, 130 SW 

{b] Gas pipe connections  in- 
stalled by a gas company in a resi- 
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necessary implication from such license or permis- 
sion, and will not be inferred when a contrary under- 
standing or agreement appears to exist.51 
that the person making the annexation has himself 
an interest in the land has heen regarded as tending 
to exclude any inference of an agreement for re- 
moval based on the permission of the other owner,®? 
a principle which is apparently applied in the case 
of annexations by a purchaser of the land, in pos- 
session thereof, made by permission of the ven- 
Annexations by a railroad company under 
express permission, or by force of the grant to it 
of a right of way, have been regarded as retaining 


dor.®8 


their personal character.** 


The invalidity of the grant or deed on the faith 
of which the annexations are made does not exclude 


dence were held not to belong to the 
owner of the house, they having 
been presumably installed by his 
consent. Laclede Gas Light Co. v. 
Gas Consumers’ Assoc., 127 Mo. A. 
442, 106 SW 91. 

[ec] License implied from mere 
acquiescence.— (1) Annexation by 
railroad company. Dietrich v. Mur- 
dock, 42 Mo. 279. (2) Failure for 
several years to demand removal -of 
article annexed. Hines v.,Ament, 43 
Mo. 298. (3) Annexation by one of 
claimant to land without objection 
from other. Brown v. Baldwin, 121 
Mo. 126, 25 SW 863. (4) Annexation 
by son to father’s land. Radigan v. 
Hughes, 86 Conn. 536, 86 A 220. (5) 
Annexation of school house by town- 
ship. McClarren v. Jefferson School 
Tos 1169 Ind. 140;) 82 UNE 73; 713 
LRANS 417, 13 AnnCas 978. 

{d] Miners working mines in 
other’s land, under custom estab- 
lished by statute, entitled to remove 
mining machinery and _ buildings 
erected by them. Wake v. Hall, 8 
App. Cas. 195, 17 ERE 797. 

{e] The theory of trade fixtures 
was introduced to support a right 
of removal: (1) Where a city had 
laid water mains in private land by 
permission. Gainesville v. Dunlap, 
147 Ga. 344, 94 SE 247. (2) Where 
one making the annexation had en- 
tered under a mining license from 
the crown. Liscombe Falls Gold 
Min. Co. v. Bishop, 35 Can. S. C. 539, 
2 AnnCas 735. (3) Trade fixtures 
generally see infra §§ 78, 84-87. 

51. McIver v. Estabrook, 134 
Mass. 550; Pope v. Skinkle, 45 N. J. 
IMS Se) : 
_[a] Agreement to convey land to 
another when the latter shall have 
built a house thereon, on the lat- 
ter’s payment of the price, or giving 
of security, was held to indicate that 
the house was not a chattel. Hutch- 
ins v. Shaw, 6 Cush. (Mass.) 58. 

[b] Structure annexed at joint ex- 
pense of adjoining owners, to: the 
jand of one of them, for the use of 
tenants of both, was held to be part 
of the land. Quimby v. Straw, 71 
N. H. 160, 51 A 656. 

[ec] That the landowner furnishes 
the money for the erection of a 
building by another creates a pre- 
sumption that the latter has no right 
of removal. Dunstedter v. Dun- 
stedter, 77 Ill. 580; Evans v. Evans, 
163 Ill, A. 203. 

52. Fischer v. Johnson, 106 Iowa 
181, 76 NW 658; Cooper v. Adauins, 
6 Cush. (Mass.) 87 (reversioner 
building with consent of life ten- 
ant); Merchants’ Nat. Bank v. Stan- 
ton, 55 Minn. 211, 56 NW 821, 43 
AmSR 491. 

[a] Improvements by son of land- 


. owner by permission, and in expecta- 


tion of subsequent gift of the land, 
were held to become part of realty, 
and not to remain property of son. 
Leland v. Gassett, 17 Vt. 403. Contra 
Wells v. Banister, 4 Mass. 514. 
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The fact 


a minor ehild.5? 


the article.5§ 


[§ 48 


a claim that, hax‘ing been made by permission, they 
are removable as personalty.®® 
mission by one lacking in jural capacity is ineffec- 
tive for this purpose, as has been decided in the 
case of such a grant by a married woman °* and by 


But a grant of per- 


Revocation of the license under which the article 
was annexed to the land does not in itself deprive 
the licensee of the right of removal, he being 
entitled to a reasonable time in which to remove 


Cessation of occupation or intention to cease oc- 
cupation, on the part of the person who annexed the 


article or structure, does not deprive him of the 


[b] Claim of title to the land on 
the part of the person making the 
annexation at the time thereof does 
not exclude the inference of an 
agreement for the right of removal 
from the landowner’s consent. 
Brown v. Baldwin, 121 Mo. 106, 25 
SW 858. 

{c] That wife of annexor was in- 
terested in the remainder was held 
not to exclude an inference of a right 
of removal from the life tenant’s 
permission. Howard v. Fessenden, 
14 Allen (Mass.) 124; Milton v. 
Colby, 5 Mete. (Mass.) 78. 

“Improvement by husband on wife’s 
land held to be part of realty see 
supra § 33. 

53. See supra § 36. 

54. U. S.—Wiggins Ferry Co. v. 
Ohio, ‘ete., R.' Co. 142 U..S.: 396, 22 
SCt 188, 35 L. ed. 1055; Skinner v. 
Ft. Wayne, etc., R. Co., 99 Fed. 465. 

Ga.—Georgia R., etc., Co. v. Haas, 
127% Ga, 187, 56 SE 313, 119 AmSR 
327, 9 AnnCas 677. 

Ill.—Chicago, ete, R. Co. v. Good- 
win, 111 Ill. 273, 53 AmR 622. 


Kan.—St. Louis, ete, R. Co. v. 
Nyce, 61 Kan. 394, 59 P 1040, 48 
LRA 241, 

Md.—Northern Cent. R. Co. v. 


Canton Co., 30 Md. 347. 

Mo.—Hatton v. Kansas City, etc., 
R. Co., 253 Mo. 660, 162 SW 227 
{overr Missouri Pac. R. Co. v. Brad- 
bury, 106 Mo. A. 450, 79 SW 966]. 

Nebr.—Omaha Bridge, etc., Co. v. 
Whitney, 68 Nebr. 389, 94 NW 513, 
99 NW 525. 

N. Y.—MecNair v. Rochester, etc., 
R. Co., 59 Hun 627, 14 NYS 39. 

N. C.—Western North Carolina R. 
Co. v. Deal, 90 N. C. 110. 

Oh.—Wagner v. Cleveland, ete. R. 
Cose22 Oh Stis563)-00)5 Amir 7710; 
Corwin v. Cowan, 12 Oh. St. 629. 

Ss. C—De Taine v. Alderman, 31 
S. C. 267, 9 SE 950. 

[a] But when a company’s prom- 
ise to purchase land was the induce- 
ment to the grant of permission to 
the company to lay rails, it was held 
not to be entitled to remove them 
upon noncompliance with such prom- 
ise. Tudor Iron Works v. Hitt, 49 
Mo. A. 472. 

{b] Held for jury whether a tank, 
erected by railroad company on land 
conveyed to it for that purpose sub- 
ject to certain conditions, became 
part of the freehold to such an ex- 
tent as not to be removable on its 
abandonment of the land. Dunman 
v. Gulf, ete, R. Co., (Tex. ‘Civ: A.) 
26 SW 304. 

55. See cases infra this note. 

{a] Dlustrations.—(1) Grant of 
exclusive right to establish tele- 
graph line on right of way invalid 
as creating monopoly. Western 
Union Tel. Co. v. Burlington, ete., R. 
Co.,. 11s Bed. Las MeCrary, 1305) 4 2) 
Grant on invalid charitable trust. 
Little v. Willford, 31 Minn. 173, 17 
NW 282. (8) Oral grant of right 
of way. Cayuga R. Co. v. Niles, 13 


right of removal within a reasonable time.59 
The taking of a lease of the land by the licensee, 


Bune (Ne YaeckZos 

56. Adams v. Kauwa, 6 Hawaii 
280; Doak yv. Wiswell, 38 Me. 569; 
Washburn v. Sproat, 16 Mass. 449. 

57. Copley v. O’Neil, 1 Lans. 
NE Yooeers: 

58. Cal.—Watterson v. Cruse, 179 
Cah Bite 116. PP s7 0 

Ill. Sagar v. Eckert, 3 Ill. A. 412. 

Me.—Salley v. Robinson, 96 Me. 
474, 52 A 930, 90 AmSR 410. 


Md.—Northern Cent. R. Co. v. 
Canton Co., 30 Md. 347. 

Minn.—Turner y. Kennedy, 57 
Minn. 104, 58 NW 823; Ingalls v. 


St. , Paul, ete, BR. Co, 39)-Minny 479) 
40 NW 524, 12 AmSR 676. 

Mo.—Lowenberg v. Bernd, 47 Mo. 
297; Joplin Supply Co. v. West, 149 
Mo. A. 78, 130 SW 156. 

N. H.—Dame v. Dame, 38 N. H. 
429, 73 AmD 195. 

Tex.—Lancaster v. Roth, (Civ. A.) 
155 SW_ 597. 

Vt.—Barnes v. Barnes, 6 Vt. 388. 

59. _ U. S.—Skinner v. Ft. Wayne, 
ete., R. Co., 99 Fed. 465. 

Ala.—Nelson v. Howison, 122 Ala. 
573, 25° S217. 

Ga.—Georgia R., ete., Co. v. Haas, 
127 Ga. 187, 56 SE 313, 119 AmSR 
327, 9 AnnCas 677. 

Ind.—Central Trust, ete, Co. v. 
Wallace, 66 Ind. A. 629, 118 NE 593. 

N. C.—Western North Carolina R. 
Co. v. Deal, 90 N. C. 110 (right not 
barred two years after abandon- 
ment). 

Oh.—Wagner v. Cleveland, ete., R. 
Co., 22 Oh. St. 563, 10 AmR 770. 

Vt.—Preston v. Briggs, 16 Vt. 124 
(right barred six years after aban- 
donment). 

[a] That owner of house removes 
therefrom does not deprive him of 
right to remove house erected by 
him by permission on another’s land. 
Howard yv. Fessenden, 14 #4xAllen 
(Mass.) 124. 

[kh] Where land sold to another, 
that one who had erected a building 
thereon failed to remove it for three 
years after the sale was held not to 
affect his right of removal, there 
having been no demand that it be 
removed, Russell v. Richards, 11 
Me. 371, 26 AmD 532. See Adams 
Vv. ATully; l64 Grde 2S 2073 Nb 5 95 
(sufficient that removal within rea- 
sonable time after sale of land). 

{c] Where railroad ‘company 
abandoned right of way, it was held 
entitled to remove, eleven years 
later, stone piers erected by it, the 
prescriptive period to extinguish the 
company’s easement being twenty- 
one years. Wagner v. Cleveland, 
cra R. Co., 22 Oh. St. 568, 10 AmR 

(d] Where license was for fixed 
term, it was considered that licensee 
must remove any erection within the 
term. Adams v. Tully, 164 Ind. 292, 
73 NE 595; Overton v. Williston, 31 
Pawi55: 

{e] That judicial decree author- 
ized removal within a specified time 


— 
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without mention of the article, has been held not 
to estop him to claim the article.°° 

_[§ 44] 3B. In Favor of Third Persons. The ar- 
ticles or structures being, by virtue of the agree- 
ment, regarded as personalty distinct from the land, 
they may, it has been decided, be mortgaged and 
sold as such, so as to give to the mortgagee or 
purchaser a good title thereto as against the land- 
owner.®! 

[§ 45] C. Asagainst Third Persons—1. In Gen- 
eral. The question as to the effect of such an 
agreement as against third persons arises frequent- 
ly, although not exclusively, in cases in which ar- 
ticles have been sold to the owner of land under 
a condition that the title shall remain in the vendor, 
or with a purchase-money mortgage to the vendor 
for the price of the articles, and the rights of 
such vendor or mortgagee as against a subsequent 
purchaser or mortgagee of the land, or as against 
a prior mortgagee of the land, has been the sub- 
ject of frequent discussion.6? The question will 
here be considered as regards the effect of such 
an agreement, first, as against one receiving a con- 
veyance or mortgage of the land after the annexa- 


tion of the articles;®* secondly, as against one claim- 
ing under a mortgage made prior to such annexa- 


‘tion ;°* and thirdly, as against third persons other 


than purchasers or mortgagees of the realty.° 

[§ 46] 2. As against Subsequent Purchaser or 
Mortgagee of Land—a. With Notice. The author- 
ities are in unison to the effect that such an agree- 
ment will prevail as against a subsequent purchaser 
or nortgagee of the realty who has notice, actual 
or constructive, of the agreement.®* ‘This rule has 
been applied as against purchasers at a judicial sale.$? 
The purchaser of the land with notice, however, 
does not take subject to the agreement, it has been 
held, if his vendor was, without. notice thereof,® 
applying the generally recognized rule of equity in 
this regard.© 

[§ 47] b. Without Notice. By the weight of 
authority, a subsequent purchaser or mortgagee of 
the land without notice of the agreement is not 
affected thereby,’° a view which is based, in some 
of the cases, and to some extent, upon the theory 
that the beneficiary under the agreement consented 
to the annexation of the article to the land, or had 
reason to know that such annexation would be 


was held not cause of forfeiture of 
the fixture because not removed in 


what times (Saye: v. Hill, 100-S.- C. 
21, 84 SE 307. 
nee: Sullivan v. Jones, 14 S. C. 
61. U. S.—Deering v. Ladd, 22 
Fed. 575. 
Ind.—Brown v. Corbin, 121 Ind. 


455, 23 NE 276. 

Iowa.—Denham v. Sankey, 38 Iowa 
269. 

Kan.—Docking v. Frazell, 34 Kan. 
PASS OTB Gos 


Me.—Goodenow v. Allen, 68 Me. 
308. 

Mass.—Ham v. Kendall, 111 Mass. 
PS 


Nebr.—Holt County Bank v. Too- 
tle, 25 Nebr. 408, 41 NW 291; Lan- 
phere v. Lowe, 3 Nebr. 131. 

62. See infra §§ 46—54. ; 

[a] By the Quebec Law, the title 
of the conditional vendor of a mov- 
able is effective as against a pur- 
chaser of the immovable to which 
it is attached, or one having a lien 
thereon. Waterous Engine Works 
Co. v. Hockelaga Bank, 5 Que. Q. B. 
125 [app dism 27 Can. S. C. 406]; 
Leonatd v. Willard, 23 Que. Super. 
482; Bernier v. Durand, 25 Que. K. B. 


461, 32 DomLR 768 [rev 49 Que. 
Super. 217]. 

63. Sée infra §§ 46-48. 

64, See infra §§ 49-54. 

65. See infra §§ 55-63. _ 

66. U. S—In re Atlantic Beach 
Corp., 244 Fed. 828; McDonnell v. 
Burns, 83 Fed. 866, 28 CCA 174; 


rn Union Tel. Co. v. Burling- 
nee te. Re Cosel ie Medarijc mL 
130. 
ee Miner y. Griffin, 102 Ala. 610, 
15 S 238; Wood v. Holly Mfg. Co., 
100 Ala. 326, 13 S 948, 46 AmSR 56. 
Ark.—Tenniswood vy. Smith, 72 Ark, 
500, 82 SW 834. ‘ 
» Cal.—Kirkman I ae Vv. Sar- 
Dinlsore woul. 
Soe sword v. Low, 122 Ill. 487, 13 
rides Maaine v. Tully, 164 Ind. 292, 
73 NE 595 (no mero an | in oe 
essary); Horn v. ndianapoli 
gee 125 Ind. 381, 25 NE 558, 
21 AmSR 231, 9 LRA 676. 
Jowa.—Fischer v. Johnson, 106 
Towa 181, 76 NW 658; Jones _v. 
Cooley, 106 Iowa 165, 76 NW _ 652; 
Sowden v. Craig, 26 Iowa 156, 96 
AmD 125; Wilgus v. Gettings, 24 
Iowa 177; Greither v. Alexander, 15 
Iowa 470. 
Md.—Walker v. Schindel, 58 Md. 
860; Northern Cent. R. Co. v. Can- 
ton Co., 30 Md. 347. 


Mass.—Lord vy. Rowse, 195 Mass. 
216, 80 NE 822; Handforth v. Jack- 
son, 150 Mass. 149, 22 NE 634; Ridge- 
way Stove Co. v. Way, 141 Mass. 
557, 6 NE 714; Ham v. Kendall, 111 
Mass. 297; Morris v. French, 106 
Mass. 326; Hunt v. Bay State Iron 
Co.,.97 Mass. 279. 

Mich.—Ingersoll_ v. 
Mich. 104, 0 NW 127; 
Morrison, 13 Mich. 23. 

Minn.—Pabst v. Ferch, 126 Minn. 
58, 147 NW 714, LRA1915E 822; Mer- 
chants’ Nat. Bank v. Stanton, 59 
Minn. 532, 61 NW 680; Warner v. 
Kenning, 25 Minn. 173. 

Miss.—John Van Range Co. v. Al- 
len, 7 S 499; Duke v. Shackleford, 56 
Miss. 552. 

Mo.—Priestly v. Johnson, 67 Mo. 
632; American Clay Mach. Co. v. Se- 
dalia Brick, etc., Co., 174 Mo. A. 485, 


Barnes, 47 
Crippen v. 


160 SW 902; Pile v. Holloway, 129 
Mo. A. 593, 107 SW 1043. 
Mont.—Montana Electric Co. v 


Northern Valley Min. Co., 51 Mont. 
266% 153 2 LOL: 

Nebr.—Moore v. Moran, 64 Nebr. 
84, 89 NW 629. 

N. H.—Corey v. Bishop, 48 N. H. 
146; Haven v. Emery, 33 N. H. 66; 
Pierce v. Emery, 32 N. H. 484. 

Y.—Sayles v. National Water 
Purifying Co., 16 NYS 555 [aff 141 
N. Y. 603 mem, 36 NE 740 mem]; 
Smith v. Benson, 1 Hill 176. y 

N. C.—Causey v. Empire Plaid 
Mills, 119 N. C. 180, 25 SE 863; Wal- 
ler v. Bowling, 108 N. C. 289, 12 SE 


990, 12 LRA 261. 
Oh.—Simons v. Pierce, 16 Oh. St. 
Ld. 


Okl.—Welch v. Church, 55 Okl. 600, |. 


155, 2) 620: 

Pa.—Wickes v. Island Park Assoc., 
2929 Pa. 400, 78 A 934; Coleman v. 
Wiewis}> a iueac ol. 


Ss. C.=—Dominick v-Farr, 22°S. ¢C. 
585. : 

Tex.—Potter v. Mobley, (Civ. A.) 
194 SW 205. 


Va.—Monarch Laundry v. West- 
brook, 109 Va. 382, 63 SE 1070. 

Wash.—King vy. Blickfeldt, 191 P 
748. 


Eng.—Lyon v. London City, etc., 
Bank, [1903] 2 K. B. 135. 
Ont.—Polson v. Degeer, 12 Ont. 


275; Butterworth v. Ketchum, 3 Ont. 
WR 844; Close v. Belmont, 22 Grant 
GL ELUK ORNS lig 

[a] Agreement in respect to chat- 
tels not annexed.—As regards arti- 
cles which, although placed on the 
land, are not annexed so as to be- 
come part of the realty, an agree- 
ment reserving title in a third person 


is effective even as against pur- 
chasers without notice. Cherry v. 
Arthur, 5 Wash. 787, 32 P 744. 

{b]* Recital in land mortgage.— 
A mortgage of the land will not 
cover fixtures on which there was 
a chattel mortgage in favor of their 
vendor, to which the land mortgage 
was expressly stated to be subject. 
McDonnell v. Burns, 83 Fed. 866, 28 
CCA 174; Bllison v. Salem Coal, etc., 
Cont se. Tl wae 12/0; 

67. Stillman v. Flenniken, 58 Iowa 
450, 10 NW 842, 43 AmR 120; Cole- 
man v. Lewis, 27 Pa. 291; Ice, etc., 
Co..v. Lone Star Engine, ete., Works, 
15. Tex Civ. ~As 694,. 44) SW (83s 
Powers v. Dennison, 30 Vt. 752, 

68. Oil City Boiler Works v. New 
Jersey, “Water, etc. Co. 81) Ne de, 
491, 79 A 451; Powers v. Dennison, 
30 Vt. 752. 


69. See Vendor and Purchaser [39 
Cy Clii2ir 
70. U. S.—Evanston First Nat. 


Bank v. Waynesboro Bank, 262 Fed. 
754; In re A, E. Savage Baking Co., 
259 Fed. 976 (New Jersey law); Tri- 
umph Wlectric Co. v. Patterson, 211 
Fed. 244, 127 CCA 612. 

Ala.—Cochrane v. MeDermott Adv. 
Agency, 6 Ala. A. 121, 60 S 421. But 
see cases infra note 72. 

Cal.—Oakland Sav. Bank vy. Cali- 
fornia Pressed Brick Co., 191 P 524. 

Colo.—Andrews v. Colorado Sav. 
Bank, 20))Colo.~ 313) 36) .P% 902) 46 
AmSR 291. 

Conn.—Landon v. Platt, 34 Conn. 
517; Burr v. Spencer, 26 Conn. 159, 
68 AmD 379; Prince v. Case, 10 Conn. 
375,. 2% AmD (675. ; 


Del.—Equitable Guarantee, etc., 
Co. v. Knowles, 8 Del. Ch. 106, 67 
A 961. 

Ga.—Cunningham v. Cureton, 96 
Ga. 489, 23 SE 420. But see Empire 
Cotton Oil Co. v..Continental Gin 


Co., 20 Ga. A. 16, 98 SH 525 (appar- 
ently contra). 

Ill.—Simpson Brick-Press Co. v. 
Wormley, 166 Ill. 383, 46 NE 976 
{aff 61 Ill. A. 460]; Fifield v. Farm- 
ers’ Nat. Bank, 148 Ill. 163, 35 NE 
802, 39 AmSR 166 [aff 47 Ill. A. 
118]; Joliet First Nat. Bank v. 
Adam, 138 Ill. 483, 28 NE 955. 

Ind.—Binkley v. Forkner, 117 Ind. 
i GsyOe ANDY eC OOy ako ue LAER Asmtooin Wagise 
Construction Co. v. Hamilton Nat. 
Bank, (A.) 126 NE 866. 

Smith; a 


Towa.—Thomson _ yv. 
Iowa 718, 883 NW 789, 82 AmSR 541, 
50 LRA 780; Stillman v. Flenniken, 
58 Iowa 450, 10 NW 842, 48 AmR 
120; Bringholff v. Munzenmaier, 20 
Iowa 518. 
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made, and thereby aided in clothing the vendor or 
mortgagor of the land with the apparent title.74 
But in a few jurisdictions the rule appears to be 
otherwise, and a subsequent purchaser or mortgagee 
cannot claim the articles annexed, although ignorant 


Kan.—Docking v. Frazell, 34 Kan. 
29, 7 P 618; Rowand v. Anderson, 
33 Kan. 264, 6 P 255,,52 AmR 529; 
St. Louis, ete. R. Co. v. Beadle, (A.) 
60 P 988. 

Mass.—Wentworth v. S. A. Woods 
Mach. Co., 163 Mass. 28, 39 NE 414; 
Hopewell Mills v. Taunton Sav, 
Bank, 150 Mass, 519, 23 NE 327, 15 
AmSR 235, 6 LRA 249; Ridgeway 
Stove Co. v. Way, 141 Mass. 557, 
6 NE 714; Southbridge Sav. Bank v. 
Stevens Tool Co., 130 Mass. 547; 
Smith Paper Co. v. Servin, 130 Mass. 
511; Southbridge Sav. Bank v. Exe- 
ter Mach. Works, 127 Mass. 542. 

Mich.—Watson v. Alberts, 120 
Mich. 508, 79 NW 1048; Wickes v. 
EH ul eb eMaAGh. 3368.) wtios NU. oid ois 
Knowlton. v. Johnson, 37 Mich. 47. 
But see Lansing Iron, ete., Works ‘v. 
Wilbur, 111 Mich. 413, 69 NW 667 
(apparently contra). 

Minn.—Pabst v. Ferch, 126 Minn. 
58, 147 NW 714, LRA1915B 822. 

Mo.—Union Cent. L. Ims. Co. v. 
Tillery, 152 Mo. 421, 54 SW 220, 75 
AmSR 480; Climer v. Wallace, 28 Mo. 
556, 75 AmD 135. 

Nebr.-—Moore v. Moran, §4 Nebr. 34. 
89 NW 629; Edwards, etc., Lumber 
Co!) ve Rank;.57 Nebr.--323, °77- NW. 
765, 78 AmSR 514; Arlington Mill, 
Co. v. Yates, 57 Nebr. 286, 77 
NW 677. 

N. H.—Tibbetts v. Horne, 65 N. H. 
242, 23 A 145, 28 AmSR 31, 15 LRA 
56; Langdon v. Buchanan, 62 N. H. 
657; Parker v. Bowles, 57 N. H. 491; 
Corey v. Bishop, 48 N. H. 146; Dame 
v. Dame, 38 N. H. 429, 75 AmD 195; 
Haven v. Emery, 33 N. H. 69. 

N. J.—James Leo Co. v. Jersey 
City Bill Posting Co,, 78 N. J. UL. 
150, 73 A 1046; Campbell v. Roddy, 
44 N. J. Eq. 244, 14 A 279, 6 AmMSR 
889. 

Oh.—Case Mfg. Co. v. Garven, 45 
Oh. St. 289, 13 NE 493; Brennan v. 
Whitaker, 15 Oh. St. 446. 

Okl.—Great Western Mfg. Co. v. 
Bathgate, 15 Okl. 87, 79 P 903. But 
see Lawton Pressed Brick, etc., Co. 
v. Ross-Kellar Triple Pressure Brick 
Mach. Co., 33 Okl. 59, 124 P 43, 49 
LRANS 395 (containing expressions 
suggestive of a contrary view). 

Or.—Blake-McFall Co. v. Wilson, 
193 P 902; Lees v, Hobson, 90 Or. 
248, 176 P 196; Landigan v. Mayer, 
32 Or. 245, 51 P 649, 67 AmSR 521. 

Tenn.—Union Bank, etc., Co. v. 
Fred W. Wolf Co., 114 Tenn. 255, 
86 SW 310, 108 AmSR 908, 4 Ann 
Cas 1070. 

Tex.—Hutchins v. Masterson, 46 
Tex. 551, 26 AmR 286; Phillips v. 
Newsome, (Civ. A.) 179 SW_ 1123; 
Ice, etc., Co. v. Lone Star Engine, 
etc., Works, 15 Tex. Civ. A. 694, 
41 SW 835, , , 

Vt.—Buzzell v. Cummings, 61 Vt. 
213, 18 A 93; Davenport v. Shants, 
43 Vt. 546; Powers v. Dennison, 30 
Vite Tb2. 

‘Wash.—King v. Blickfeldt, 191 P 
748; Wade v. Donau Brewing Co., 10 
Wash: 284, 38 P 1009. 


Eng:—Gough v. Wood, [1894] 1 
Ove Bo Milos LOD SON Vey GOLrinee, 
[13897 1 Ch. 182, 12. HRC 208: 


Man.—Andrews v. Brown, 19 Man. 
4, 11 WestLR 149 [overr Vulcan Iron 
Works Co. v. Rapid City Farmers’ 


El. Co., 9 Man. 577; Waterous En-- 
Feo] Works Co. v. Henry, 2 Man. 
169]. 


N. B.—Goldie, etc., Co. v. Hewson, 
35 N. B. 349. 

Ont.—McDonald v. Weeks, 8 Grant 
ch) GUE ©)y 297. 

[a] Reason for rule.—(1) “The 
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question to be determined is whether 
this secret condition, known only to 
the seller and buyer, should be held 
Operative against an 
chaser of the realty. We think this 
question should be decided in the 
negative, for two reasons. The first 
of these reasons is based upon the 
principle that, where one of two-in- 
nocent persons must suffer, that one 
should bear the loss whose conduct 
or act placed it in the power of a 
third party to impose upon or de- 
ceive another. The second reason is 
to be found in the policy of our law 
in respect of real estate titles. That 
policy is opposed to secret liens, ana 
requires that the public records shall 
contain evidence of all liens and in- 
cumbrances. An opposite view would 
soon involve titles to realty in great 
confusion, and result in needless de- 
preciation of land values, since a 
vendee would search the records in 
vain for a secret agreement between 
the vendor and some prior owner in 
respect of the fencing or houses, cr 
mills containing machinery, or other 
erection upon the land. The pur- 
chaser desiring to buy land would 
justly suffer under the apprehension 
of some such secret understanding 
between prior parties, whereby, 
after paying for the land, he might 
be deprived, without his consent 
and without compensation, of a con- 
siderable portion of the value of the 
property that he supposed he was 
buying.’”’ Union Bank, etc. Co. v. 
Fred W. Wolf Co., 114 Tenn. 255, 
266, 86 SW 310, 312, 108 AmSR 903, 
4 AnnCas 1070. (2) “If, in the case 
under consideration, [the owner] in- 
stead of the parol license, had given 
the defendants an absolute deed of 
the land on which the house was 
erected, and they had erected the 
house without putting their deed 
upon record, it will not be claimed 
that they would have the right to 
enter or remove it, after the title 
had passed into the hands of a pur- 
chaser without notice, and to say 
that the defendants have that right 
in this case, would be to give to a 
verbal license greater force and ef- 
fect than is given to any unrecorded 
instrument with however much form 
and solemnity it may have been 
executed.’ Powers v. Dennison, 30 
Vt. 752,. 757. 

{b] Agreement with lessee.—Pur- 
chasers without notice are unaffected 
by an agreement made between the 
owner of the chattel and a lessee of 
the land for whose benefit the arti- 
cles were annexed. Simpson Brick 


Press Co. v. Wormley, 166 Ill. 383, 
AC INE OG mibat nO Ln An ace Uuls 
Fletcher v. Kelly, 88 Iowa 475, 55 


NW 474, 21 LRA 347; St.. Louis, etc., 
R. Co. v. Beadle, (Kan: A.) 50 P 
988; James Leo Co. v. Jersey City 
Bill) Posting. Co! 78 N. Js ot. 150; 
73 A 1046. 

[c] A bailment of an article 
afterward annexed by the  bailee, 
with an option in the latter to pur- 
chase, has been distinguished in this 
regard from a conditional sale (see 
Sales [385 Cyc 655]) and the bailor 
held to be protected as against a 
bona fide purchaser, provided the 
article is removable without injury 
to the land. Case v. L’Oeble, 84 Fed. 
582 (Pennsylvania). 

[d] Where boilers and other 
heavy machinery were affixed to 
land, so as to become land, within 
Civ. Code §§ 658-660, such property, 
although the seller retained title, 
will pass to a subsequent mortgagee 


innocent pur- 


of the agreement by which they were to retain their 
personal character.” 
which the statute requires a conditional sale to be 
filed or recorded in order to be effective as against 
a subsequent purchaser, an innocent purchaser of 


In any state, however, in 


without notice, notwithstanding 
§ 1013, for under the circumstances 
the machinery became part of the 
land and passed under the mortgage. 
Oakland Sav. Bank v. California 
Pressed Brick Co., (Cal.) 191 P 524. 

71. Ind.—Binkley v. Forkner, 117 
Indy 7 6p LO) ANE bone aN RIAN IO Se 
U. S. Construction Co. v. Hamilton 
Nat. Bank, (A.) 126 NE 866. 

Mass.—Wentworth v. S. A. Woods 
Mach. Co., 163 Mass. 28, 39 NE 414, 

Mich.— Watson y. Alberts, 120 
Mich. 508, 79 NW 1048; Wickes v. 
Hill, 115 Mich. 338, 73 NW 375; Ste- 
vens v. Rose, 69 Mich. 259, 37 NW 
poe Knowlton y. Johnson, 37 Mich. 

Mo.—Patton v. Phoenix Brick Co., 
167 Mo. A. 8, 150 SW 1116. 

N. H.—Tibbetts v. Horne, 65 N. H. 
242, 23 A 145, 23 AmSR 31, 15 LRA 
56; Cochran v. Flint, 57 N. H. 514. 

R. I—McCrillis v. Cole, 25 R. I. 
156, 55 A 196, 105 AmSR 875. 

Mia aa ae v. Shants, 43 Vt. 

Ont.—McDonald v. Weeks, 8 Grant 
Che Cun es) 297 

{a] That conditional vendor of 
machinery knew that conveyance of 
land to his purchaser provided that 
improvements and machinery an- 
nexed thereto should not be removed 
for five years, or that such machin- 
ery was to become an accession to 
the realty, was held to affect ad- 
versely the vendor’s claim to the 
machinery as against a subsequent 
purchaser. Simpson Brick-Press Co. 
v. Wormley, 166 Ill. 383, 46 NE 976 
[aff 61 Ill. A. 460]; Fifield v. Farm- 
ers’ Nat. Bank, 148 Ill. 163, 35 NE 
802, 39 AmSR 166 [aff 47 Ill. A. 118}. 

[b] Article so slightly attached 
as not to be part of realty can be 
removed even aS against a bona fide 
purchaser of the land. Empire Cot- 
ton Oil Co. v. Continental Gin Co., 
20 Ga. A. 16, 93 SE 525, 

72. See cases infra this note, 

{a] In Alabama.—The rights of 
a vendor of chattels, under an agree- 
ment that they should remain per- 
sonalty until paid for, was held to 
be superior to those of a subsequent 
mortgagee of the land to which they 
were annexed, as intended, although 
such mortgagee has no notice of such 
rights, the decision being based 
chiefly upon the rule which applies 
to the case of bona fide purchasers 
of chattels from a conditional pur- 
chaser, who, by the weight of au- 
thority, do not take title to the 
chattels as against the original ven- 
dor. W. T. Adams Mach. Co. v, In- 
terstate Bldg., ete., Assoc., 119 Ala. 
97, 24 S 857; Warren v. Liddell, 110 
Ala, 232, 20 S 89. But see Cochrane 
v. McDermott Adv. Agency, 6 Ala. 
A. 121, 60 S 421 (agreement for re- 
moval ineffective as against bona fide 
purchaser of land). 

{b] In Louisiana such is the rule. 
Baldwin v. Young, 47 La. Ann. 1466, 
17:S 883. 

[c] In Maine (1) the minority 
rule, by which a purchaser of the 
land without notice is not protected, 
was recognized in numerous cases 
(Young v. Chandler, 102 Me. 251, 66 
A 539; Peaks v. Hutchinson, 96 Me. 
530, 538 A 38, 59 LRA 279; Tapley 
v. Smith, 18 Me. 12; Hilborne v. 
Brown, 12 Me. 162; Russell v.. Rich- 
ards, 10 Me. 429, 25 AmD 254), (2) 
but its correctness was questioned 
(Dustin v. Crosby, 75 Me. 75; Fifield 
v. Maine Cent. R. Co., 62 Me. 77), 
(3) it being said in one decision: 
“In view of the general policy of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the land to which the articles has been annexed 
will be protected as against an unrecorded condi- 
sale of the article before annexation.7? 
Whether, in any state, one who acquires the land 
otherwise than for value would be protected in 
It has been de- 
cided that the right of the conditional vendor of 


tional 


this regard may be questioned.’ 


the article to remove it, being in 


table and not legal, can be enforced as against a 
subsequent mortgagee of the land without reference 


to the question of notice.™5 
[§ 48] c¢. 


constitutes such notice,”7 


such building has been regarded as 
notice of his claim of title to the 


our law to constitute the registry 
of deeds the true source of informa- 
tion respecting titles to real estate, 
it may seem that the Maine rule has 
no stronger support in equity than 
in authority, since under its opera- 
tion an innocent purchaser of land 
may find incumbrances upon it 
against which no ordinary care or 
vigilance on his part would afford 
any safeguard or protection. But if 
it be deemed more reasonable and 
just that such an agreement should 
not be effected against any person ex- 
cept the original parties thereto and 
those having actual notice thereof, 
unless it is in writing and recorded 
in the registry of deeds, the legisla- 
ture can appropriately so declare” 
(Peaks v. Hutchinson, 96 Me. 530, 
536, 53 A 38, 59 LRA 279), and (4) 
it has been decided, even apart from 
statute, not to apply except in the 
case of buildings (Andover v. Mc- 
Allister, (Me.) 109 A 750 [stating 
that the previous expressions of the 
court adverse to the rights of a bona 
fide purchaser were merely dicta ex- 
cept as applied to buildings]), and 
(5) a statute has been passed chang- 
ing the rule as applied to buildings 
(Rev. St. (1916) c 78 § 39 [providing 
that an agreement that a _ building 
erected by one other than the owner 
of the land shall be and remain per- 
sonal property shall not be good un- 
less recorded, except aS against the 
owner, his heirs, devisees, or persons 
with actual notice]). ; 
[d] In New York (1) the weight 
of opinion supports the minority 
rule. New York Inv., etc. Co. v. 
Cosgrove, 167 N. Y. 601, 60 NE 1117 
[aff 47 App. Div. 35, 62 NYS 3721; 
Tifft v. Horton, 53 N. Y. 377, 13 AmR 
537; Ford v. Cobb, 20 N. Y. 344; Mott 
v. Palmer, 1 N. Y. 564; Kerby v. 
Clapp, 15 App. Div. 37, 44 NYS 116; 
Godard v. Gould, 14 Barb. (N. 2") 
662; Duntz v. Granger Brewing Co., 
41 Mise. 177, 83 NYS 957 [aff 96 App. 
Div. 631 mem, 89 NYS 1103 mem (aff 
184 N. Y. 595 mem, 77 NE 1186 
mem)]; Brand v. McMahon, 15 NYS 
39; McLaughlin v. Lester, 4 NYSt 
852; Smith v. Benson, 1 Hill 176. (2) 
“Nor does the fact that the defend- 
ants are bona fide grantees in the 
conveyance make any difference. The 
plaintiffs in no way consented to the 
conveyance; they have not practiced 
any fraud on the defendants; their 
equities are at least equal to: those 
of the defendants, and the recording 
act has no application to the case. 
I am not aware of any principle upon 
which it could be held that the plain- 
tiffs have lost their title. If an 
owner of land upon which a crop 
of wheat is growing conveys. the 
land to a bona fide purchaser, the 


What Constitutes Notice. 
necessary, according to the weight of authority, 
in order that the agreement with the owner of 
the chattels be effective as against a subsequent 
purchaser of the land, that the latter have notice 
of the agreement,’® a question arises as to what 
That one licensed to erect 
a building on another’s land is in occupation of 
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sufficient notice 
the line.?9 


its nature equi- 


been considered 
It being 
cover whether 


tion.81 In any 


not constituting 
building.78 But 


conveyance will transfer the wheat 
if the grantor owns it, but not if 
it belongs to a third person” (Godard 
v. Gould, 14 Barb. 662), (3) although 
occasionally a contrary view, ac- 
cording with that adopted in the 
majority of the states, has been as- 
serted (Kirk v. Crystal, 118 App. 
Div, 32,103 INYS. 27 Fatt 193° N, Y. 
622 mem, 86 NE 1126 mem]; Mc- 
Millan v. Leaman, 101 App. Div. 436, 
91 NYS 1055; Fryatt v. Sullivan Co., 
5 Hill GN. Y!)) 1168 faff 7 Hill 5294). 

[el] In the civil law of Quebec the 
minority rule appears to prevail. 
Waterous Engine Works v. Hoche- 
laga Bank, 5 Que. Q. B. 125; Leonard 
v. Willard, 23 Que. Super. 482; Ber- 
nier v. Durand, 25 Que. K. B. 461, 
32 DomLR 768. 

{f] In Utah reservation in con- 
tract of conditional sale is operative 
against mortgagee of realty taking 
without notice after annexation of 
subject of sale, which is removable. 
Murphy v. Waynesboro Bank, 262 
Fed. 756 [foll Evanston First Nat. 
Bank vy. Waynesboro Bank, 262 Fed. 


a purchaser of 


754]. 
73, U.S.—In re A. E. Savage Bak- 
ing Co., 259 Fed. 976. 


Colo.—Beatrice Creamery Co. v. 
Sylvester, 65 Colo. 569, 179 P 154. 

Mo.—Patton. v. Phoenix Brick Co., 
167 Mo. A. 8, 150 SW 1116. 

N. Y.—Cohoes Iren Fdy.,. etc., Co. 
v. Glavin, 190 App. Div. 87, 179 NYS 
357; Kerby v. Clapp, 15 App. Div. 
37, 47 NYS 116; Duffus v. Howard 
Furnace Co., 8 App. Div. 567, 40 NYS 
925. 

N. C.—Fulp v. Kernersville Light, 
ete., Co., 157 N. C. 157, 72 SEH 867; 
Clark v. Hill, 117 N. C. 11, 23 SE 
91, 58 AmSR 574. 

Okl.— Great Western Mfg. Co. v. 
Bathgate, 15 Okl. 87, 79 P 903. 

Pa.—Schmaltz v. York Mfg. Co., 
204 Pa. 1, 53 A 522, 983 AmSR 782, 
59 LRA 907 (stating New York rule). 

Tex.—Sinker v. Comparet, 62 Tex. 


470. 

[a] In New York (1) the stat- 
ute invalidating an unrecorded con- 
ditional sale contract of chattels 
“attached” to a building as against 
a bona fide purchaser of the prem- 
ises, the word “attached” appears to 
be regarded as meaning so attached 
that, apart from agreement, the arti- 
cles would become part of the realty. 
Central Union Gas Co. v. Browning, 
210 N. Y. 10, 108 NE 822. (2) It in- 
cludes an elevator installed in a 
building. Cohoes Iron Fdy., etc., Co. 
v. Glavin, 190 App. Div. 87, 179 NYS 
OD ls 

74. See cases infra this note. 

[a] Protection not extended to: 
(1) One claiming under voluntary 
conveyance, Southern California 
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it has on the other hand been decided that the 
fact that a telegraph line on a railroad right of 
way was being operated by a telegraph company was 


of the claim of such company to 


The record of a chattel mortgage executed before 
the annexation of the article has occasionally been 
regarded as sufficient to charge a purchaser of the 
land with notice of the mortgage.*¢ 
usually the purchaser or mortgagee of the realty has 


But more 


to be under no obligation to search 


the records of chattel mortgages in order to dis- 


any article annexed to the land 


was subjected to a mortgage lien before its annexa- 


state, it seems one who purchases 


or takes a mortgage of a chattel which is subse- 
quently annexed to land is charged with notice 
of a prior chattel mortgage by the record thereof.82 

The record of a conditional sale as provided by 
statute is in some jurisdictions sufficient to charge 


the. land to which the article sold 


Hardwood, etc., Mfg. Co. v. Borton, 
(Cal. A.) 189 P 1022. (2) Mortgagee 
of land to secure preéxisting debt. 
Sees v. Arthur, 5 Wash: 787, 32 P 

75. In re Morrison, [1914] 1 Ch. 
50 [aff 108 L. T. 675]; In re Samuel 


eaen & Sons, Ltd. [1907] 1 Ch. 
76. See supra § 47, 


77. See cases infra this section. 

[a] Purchaser of land who ac- 
cepted chattel mortgage from a for- 
mer purchaser of the land to whom 
they were sold under a conditional 
sale was held to be charged with 
notice that they were to be regarded 
as personalty and hence took subject 
to the conditional sale. Lansing 
Iron, etce., Works v. Wilbur, 111 
Mich. 413, 69 NW 667 [expl Wickes 
Besja 15 US EK SEC VBS INN. 

[b] Notice that articles were in- 
stalled by tenant under lease held 
to charge purchaser with notice that 
the articles were possibly removable 
by the tenant as trade fixtures, and 
so with notice that they belonged 
to the conditional vendor from whom 
they were bought by such tenant. 
Marker v. Williams, 39 Cal. A. 674, 


blydty 3S e/Siey 
10 Conn. 375, 


78. Prince v. Case, 
27 AmD 675; Powers v. Dennison, 


30) Vit. Woz. 
79. Western Union ‘Tel. Co. v. 
Burlington, ete. R. Co., 11 Fed. 1, 


3 McCrary 130. 

80. Cunningham v. Cureton, 96 Ga. 
489, 23 SE 420; Sword v. Lowe, 122 
Ill. 487, 13 NE 826; Boeringa v. 
Perry, 96 Wash. 57, 164 P 773. 

81. Cal.—Elliott v. Hudson, 18 
Cal. A. 642; 124° P1038; 108. 

N. H.—Tibbetts v. Horne, 65 N. H. 
nen 23 A 145, 283 AmSR 31, 15 LRA 

N. Y.—Ford v. Cobb, 20 N. Y. 344; 
Rowland v. West, 62 Hun 583, 17 
NYS 330. 

Oh.—Case Mfg. Co. v. Garven, 45 
Oh. St. 289, 13 NE 493; Brennan v. 
Whitaker, 15 Oh. St. 446. 


Tex.—Phillips v. Newsome, (Civ. 
AS LIS SW. 11235" lee etcus Cong ws 
Lone Star Engine, etc., Works, 15 
Tex. Civ. A. 694, 41 SW 835. 

Vt.—Powers v. Dennison, 30 Vt. 
52. 

82. Snowden v. ‘Craig, 26 Iowa 


156, 96 AmD 125; Rowland v. West, 
62 Hun 583, 17 NYS 330. 

[a] A lease which expressly cre- 
ates a lien on fixtures which may 
be annexed to the land leased should 
be recorded as a chattel mortgage. 
Joliet First Nat. Bank v. Adam, 138 
Tll. 488, 28 NE 955; Lake Superior 
Ship Canal, etc., Co. v. McCann, 86 
} Mich. 106, 48 NW 692, 
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was subsequently annexed with notice of the rights 
of the conditional vendor,’? while conversely a 
failure to record the contract of sale gives priority 
to a subsequent purchaser without actual notice.%* 
In Canada the view has been taken that the stat- 
ute providing for the record of a conditional sale 
contract imposes no obligation upon a purchaser of 
realty to search among the chattel records :to dis- 
cover whether articles annexed to the land were 
purchased under such a contract.® 
In some states the agree- 
ment for removal, if properly acknowledged, would 
be capable of reccrd among the land records, and 
if it specifically refers to the land a subsequent 
purchaser would be affected with notice thereof.®¢ 
[§ 49] 3. As against Prior Mortgagee of Land— 
An agreement that an article or 


‘Record in land records. 


a. In General. 
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or shall remaipv 


thereof, or its 


[§§ 48-49 


personalty, whether expressed, or 


merely implied from the making of a chattel mort- 
gage thereon, the conditional character of a sale 


annexation under license, is or- 


dinarily given full effect as against a mortgage of 
the realty made previous to annexation, in so far 
as this will not interfere with the security of such 
mortgage, the mortgagee not having been misled 
and having advanced nothing on the faith of such 


annexation,§7 it being occasionally said, more par- 


structure attached to the realty shall be removable 


83. In re Atlantic Beach Corp., 244 
Fed. 828; New York Inv., etc., Co. 
v. Cosgrove, 167 N. Y. 601, 60 NE 
etiepatie 47, App. sDiv. . 35) i620 NYS, 
372]; Foreman vy. Nordon Constr. Co., 
UGC App. iV. ele, Lb2 ONY Sy 592% 
Duffus v. Howard Furnace Co., 8 
App. Div. 567, 40 NYS 925 [rev 15 
Mise. 169, 37 NYS 19]; Maxson v. 
Ashland Iron Works, 85 Or. 345, 166 
P 37 [retaxation of costs granted 
So Orw ofo; elo & e201 ew onareh 
Laundry v. Westbrook, 109 Va. 382, 
63 SE 1070. 

84. See supra § 47 note 73. 

85. Berlin Interior Hardware Co. 
Va Colonial Iny., “etc:,, Co.) 11 ‘Sask: 
L. 46, 388 DomLR 648, [1918] 1 West 
Wkly 378. 

86. Rowland v. Anderson, 33 Kan, 
264, 6 P 255, 52 AmR 529. 

87. U. S—Detroit Steel Coonerage 
Co. v. Sistersville Brewing Co.. 233 
TS. 712, 34 SCt Tose 68) iced. 2166 
, [rev 195 Fed. 447, 1028. 115 CCA 

349]; Holt v. Henley, 232 U. S. 637, 34 
SCt 459, 58 L. ed. 767; Evanston First 
Nat, Bank v. Waynesboro Bank, 262 
Fed. 754; C. W. Raymond Co. v. Ball. 
210 Fed. 217, 127 CCA 35. 

Ala.—Broaddus v. Smith, 121 Ala. 
3355026 § 34, 77) AmSR 76ls)- Warren 
Vv. Qiddell, 110 Ala, 232, 20 S 89; 
Barbour Plumbing, etc., Co. v. Ewing, 
16 Ala. A. 280, 77 S 430 [certiorari 
den 201 Ala, 237, 77 S 763]; Roberts 
v. Caple, 8 Ala. A. 444, 62 S 343. 

Cal.—Hendy v. Dinkerhoff, 57 Cal. 
3, 40 AmR 107; Tibbetts v. Moore, 
23,Cal. 208. 

Colo.—Beatrice Creamery Co. v. 
Sylvester, 65 Colo. 569, 179 P 154 
[quot Cyc]. 

Del.—In re Frederica Water, etc., 
Co., 10 Del. Ch. 362, 98 A 376 [disappr 
dictum Watertown Steam Engine Co. 
v. Davis, 10 Del. 192]. 

Di CJ.) Li. Mott Tnon, sworks Fy; 
Middle States Loan, etc., Co., 17 App. 
584. 
Ida.—Anderson v. Creamery Pack- 
age Mfg. Co., 8 Ida. 200, 67 P 493, 
101 AmSR 188, 56 LRA 544, 

Tll.— Kelly v. Austin, 46 Il]. 156, 
92 AmD 243; Schumacher v. Hdward 
P. Allis Co., 70 Tll. A. 556; Ellison 
v.!' Salem Coal, etc., Co., 43 Ill. A. 
120; Andrews v. Chandler, 27 Ill. A. 
108. 

Ind.—Binkley v. Forkner, 117 Ind. 
176, 19 NE 753, 3 LRA 33; Hamil- 
ton v. Huntley, 78 Ind. 521, 41 AmR 
593; Taylor v. Watkins, 62 Ind. 511; 
Yater v. Mullen, 24 Ind. 277. 

Iowa.—Waterloo First Nat. Bank 
v. Elmore, 52 Iowa 541, 3 NW 547. 

Kan.—Bromich v. Burkholder, 98 
Kan. 261, 158 P 63, LRA1916F 1275; 
Bes v. Estes, 10 Kan. 314, 15 AmR 
Ky.—U. S. Cast Iron Pipe, etc., Co. 
v. Henry Vogt Mach. Co., 182 .Ky. 
473, 206 SW 806. But see Westing- 


house Electric Mfg. Co. v. Citizens’ 
St. R. Co., 68 SW 463, 24 KyL 334, 
Mich.—Crippen v. Morrison, 13 


Mich. 28. 
Minn.— Northwestern Mut. Life 
Ins. Co. v. George, 77 Minn. 319, 


79 NW 1028, 1064; Pioneer Sav., etc., 
Co. v. Fuller, 57 Minn. 60, 58 NW 
831; Merchants’ Nat. Bank v. Stan- 
ton, 55 Minn. 211, 56 NW 821, 43 
AmSR 491. 

Mo.—Fred W. Wolf Co. v. Her- 
mann Sav. Bank, 168 Mo. A. 549, 153 
Sw 1094. 

Nebr.—Edwards, etc., Lumber Co. 
v. Rank, 57 Nebr. 323, 77 NW 765, 
73 AmSR 514: Arlington Mill, etc.. 
Co. v. Yates, 57 Nebr. 286, 77 NW 
677. 

N. H.—Langdon v. Buchan, 62 
N. H. 657; Cochran v. Flint, 57 N. H. 
514. 

N. J.—Palmateer v. Robinson, 60 
N. J. L. 433, 38 A 957; Falaenmau v. 
Release Steel Fdy. Co, 74 N. J. Ea. 
325, 69 A 1098; Hudson Trust, etc., 
Inst. v. Carr-Curran Paper Mills Co., 
58 N. J. Eq. 59, 43 A 418; General 
Blectric Co. v. Transit Equipment 
Co., 57 N. J. Eq. 460, 42 A 101; Camp- 
bell v. Roddy. 44 N. J. Eq. 244, 14 
A 279, 6 AmSR 889 [rev 42 N. J. 
Eq. 218, 6 A 806]. 

N. Y.—Ratchford v. Cayuga County 
Cold *Storage, ete: Co), -217-4Ne OY. 
565, 112 NE 447 [aff 159 App. Div. 
525, 145 NYS 838]; Fitzgibbons 
Boiler Co. v. Manhasset Realty Corp., 
198 N. Y. 517, 92 NE 1084 [rev 125 
App. Div. 764, 110 NYS 225]; Davis 
y. Bliss, 187 N. Y. 77, 79 NYS 851, 10 
LRANS 458; Tifft v. Horton, 53 N. Y. 
377, 138 AmR 537; Leibowitz v. Joseph 
B. Thomson Real Est. Co., 158 App. 
Div. 592, 143 NYS 802.. Compare Mc- 
Fadden v. Allen. 134 N. Y. 489, 32 
NE 21, 19 LRA 446 (apparently 
contra, but presumably overruled). 

N. C.—Standard Dry-Kiln Co. v. 
Ellington, 172 N. C. 481, 90 SE 564; 
Cox v. New Bern Lighting, etc., Co., 
151 N. C. 62, 65 SE 648, 184 AmSR 
966, 18 AnnCas 936; Belvin v. Raleigh 
Paper Co., 123 N. C. 188, 31 SE 655. 

Oh.—Hine v. Morris, 7 Oh. Dec. 
(Reprint) 482, 3 CincLBul 515. 

Okl.—Murray Co. v. Chickasha 
Cotton Oil Con l(s Pasools 

Or.—Blanchard v. Eureka Planing 
Millis Cogn O'S Oly voila Llome Donon 
LRANS 133. 

S. C.—Padgett v. Cleveland, 33 
SHC re 30h ata Sue 06.0) 

Tex.—McJunkin v. Dupree, 44 Tex. 
500; Willis v. Munger Improved Cot- 
ton Mach. Mfg. Co., 13 Tex. Civ. A. 
677, 36 SW 1010. 

Vt.—Paine v. McDowell, 71 Vt. 28, 
41 A 1042; Page v. Edwards, 64 Vt. 
124, 23 A 917; Buzzell v. Cummings, 
61 Vt. 213, 18 A 938; Davenport v. 
Shants, 43 Vt. 546. 

Wash.—King v. Blickfeldt, 191 P 


748; 


ticularly with reference to a elaim under a chattel 
mortgage, as against the subsequent realty mort- 
gage, that the rights of the parties should be ad- 
justed on equitable principles, with a view to the 
theory that a mortgage attaches only to such inter- 
est in the article as the mortgagor acquired, and 
that this interest is limited by the existence of the 


German Sav., ete, Soc. v. 
ee 16 Wash. 95, 47 P 224, 38 LRA 


{a] Reason for rule.—‘“It is true 
that by force of the annexation they 
would become subjected to the lien 
of the real estate mortgage abso- 
lutely, unless the lien of the chattel 
mortgagee intervenes. Any property 
belonging to the mortgagor, which he 
chooses to annex to the mortgaged 
premises, becomes realty. But it is 
difficult to perceive any equitable 
ground upon which the property of 
another, which the mortgagor an- 
nexes to the mortgaged premises, 
should inure to the benefit of a 
prior mortgagee of the realty. The 
real estate mortgagee had no assur- 
ance at the time he took his mort- 
gage that there would be any acces- 
sion to the mortgaged property. He 
may have believed that there would 
be such an accession, but he obtained 
no right, by the terms of his mort- 
gage, to a lien upon anything but 
the property as it was conditioned 
at the time of its execution. He 
could not compel the mortgagor to 
add anything to it. So long there- 
fore as he is secured the full amount 
of the indemnity which he took, he 
has no ground for complaint. There 
is therefore no inequity towards the 
prior real estate mortgagee, and 
there is equity toward the mortga- 
gee of the chattels, in protecting the 
lien of the latter to its full extent 
so far as it will not diminish the 
original Security of the former.” 
Campbell v. Roddy, 44 N. J. Eq. 244, 
251, 14 A 279, 6 AMSR 889. 

{b] The inference of consent to 
annexation, on the part of the con- 
‘ditional vendor, based on the nature 
of the artiele and its ordinary mode 
of use, has been said to be an in- 
ference of consent to annexation to 
land not subject to a mortgage. 
Cochran. v.. Plint, 57 IN. tb 14. 

{c] That the security was im- 
paired by the substitution of new 
machinery was ground for giving 
priority to the mortgage as against 
claimant of such machinery under a 
conditional sale. Bass Fdy., etc., 
Works v. Gallentine, 99 Ind. 525 
[expl Binkley v. Forkner, 117 Ind. 
176, 19 NE 753, 3 DRA 33]. 

[ad] Im the case of a conditional 
sale, that the purchaser of the chat- 
tel, not being the owner thereof, 
had no authority to annex it to the 
land, and so to subject it to the mort- 
gage thereon, has occasionally been 
the basis of the decision in favor of 
the vendor. Evanston First Nat. 
Bank v. Waynesboro Bank, 262 Fed. 
754; General Electric Co. v. Transit 
Equipment Co., 57 N. J. Eq. 460, 42 
A 101. 

fe] A chattel not annexed, such 
as a building of a temporary charv 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 49-50] 


chattel mortgage.8® In a few jurisdictions an abso- 
lutely contrary view is adopted, to the effect that 
it 1s not in the power of the mortgagor, by any 
agreement to which the mortgagee is not a party, 
to affect the rights of the latter as to accessions 
to the realty, he being no more able to empower 
another to sever such accessions as against the 
mortgagee than to sever them himself.8® But even 
where this view is adopted, it is recognized that the 
priority of the realty mortgage in this regard is 
lost in ease the holder of such mortgage assents to 
the agreement by which the right of removal is re- 
served,°° - 

Representations by the conditional vendor of a 
chattel, made to the mortgagee of the land before 
the mortgage was made, but after the making of the 
sale, that the article had been paid for, have beén 
referred to as operating in favor of the mortgagee’s 
claim.®? f 

As regards subsequent advances made by the 
mortgagee after the annexation of the article in 
question, he is, it seems, in the position of a sub- 
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sequent mortgagee of the land,®? and, in most juris- 
dictions, protected as such if without notice of the 
agreement.?% 

In England and Canada the mortgagee, if not in 
possession, appears to be regarded as having in ef- 
fect assented to the agreement giving a right of 
removal, which assent, or license, as it is termed 
in the cases, is regarded as withdrawn by the mort- 
gagee’s subsequent entry under the mortgage, so 
that thereafter no right of removal exists.% 

[§ 50] b. Effect of After-Acquired Property 
Clause. The fact that the mortgage in terms covers 
after-acquired property, while occasionally referred 
to in support of a decision giving priority to such 
mortgave, as against the claim to a chattel an- 
nexed,®® does not appear, even in such eases, to be 
a controlling factor in the decision, while in other 
cases it is accorded absolutely no weight.°* Like- 
wise a provision in the mortgage that articles an- 
nexed shall become part of the realty has been re- 
garded as inoperative as against the claim to the 


acter not attached to the soil, when 
placed on mortgaged premises by 
consent is removable before foreclos- 
ure. Kelly v. Austin, 46 11]; 156, 92 
AmD 243. 

{f] When machinery was substi- 
tuted for other machinery, without 
the knowledge of the prior mortgagee 
of the land, a chattel mortgage to 
the vendor of the new machinery 
was postponed. Murray Co. v. Jacks- 
boro Oil, etc., Co., (Tex, Civ. A.) 205 
SW 517. 

{g] In Louisiana a condition in 
the sale of an article afterward an- 
nexed is not effective as against a 
prior mortgage of the land unless 
the condition is a “suspensive”’ as 
distinguished froma “resolutory” or 
a “dissolving” condition. Wik es 
Adams Mach. Co. v. Newman, 
a. 702, 32 S 38. 

88. Binkley v. Forkner, 117 Ind. 
176, 184, 19 NE 758, 3 LRA 33; Camp- 
bell v. Roddy, 44 N. J. Hq. 244, 14 A 
279, 6 AmSR 889; Cox v. New Bern 
Lighting, ete, Co. 151 N. C. 62, 65 
SE 648, 134 AmSR 966, 18 AnnCas 
936. 

“A prior mortgagee can not 0oC- 
cupy the attitude of an innocent pur- 
chaser. The interests and rights of 
the holder of a chattel mortgage 
upon property which is annexed to 
real estate upon which there is an 
existing mortgage, must be deter- 
mined by the practical application 
of equitable principles to the rights 
of the respective parties. Whether 
the chattel mortgage shall be post- 
poned, notwithstanding the agree- 
ment between the owner of the land 
and the mortgagee, must depend 
upon the inguiry whether or not the 
preservation of the rights of the 
holder of the chattel mortgage will 
impair or diminish the security of 
the real estate mortgagee as it was 
when he took it. If it will not, then 
jt would be inequitable that the lat- 
ter should defeat or destroy the se- 
curity of the former. If it will, then 
it was the folly or misfortune of the 
holder of the chattel mortgage that 
he permitted the property to be an- 
nexed to a freehold from which it 
can not be removed without dimin- 
ishing or impairing an existing mort- 
gage thereon.” Binkley v. Forkner, 
supra. 

[a, Option in mortgagee of 
realty.—That the vendor of a chattel 
subsequently annexed retained title 
does not prevent the prior mortgagee 
of the realty from treating the ar- 
ticle as part of the realty for the 
purpose of freeing it from the ven- 
dor’s claim by paying the balance 
due the vendor. Grubbs v. Hawes, 
173 Ala. 3838, 56 S 227. 
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89. Tippett v. Barham, 180 Fed. 
108 CCA 430, 37 LRANS 119; 
Evans v. Kister, 92 Fed. 828, 35 CCA 
28; Phcenix Iron-Works Co. v. New 
York Security, ete., Co., 83 Fed. 757, 
28 CCA 76; Ekstrom v. Hall, 90 Me. 
186, 38 A 106; Hawkins v. Hersey, 86 
Me. 394, 30 A 14; Wight v. Gay, 73 
Me. 297; Clark Co. v. Skelton, 208 
Mass. 284, 94 NE 399; Lorain Steel 
Co. v. Norfolk, etc., R. Co., 187 Mass. 
500, 73 NE 646; Meagher v. Hayes, 
152 Mass. 228, 25 NE 105, 23 AmSR 
819; Thompson v. Vinton, 121 Mass. 
139; Pierce v. George, 108 Mass. 78, 
11 AmR 310; Hunt v. Bay State Iron 
Co., 97 Mass. 279; Lynde v, Rowe, 12 
Allen (Mass.) 100; Clary v. Owen, 
15 Gray (Mass.) 522; Bullock Elec- 
tric Mfg. Co. v. Lehigh Valley Tract. 
Co., 231 Pa. 129, 80 A 568; Albert v. 
Uhrich, 180 Pa. 283, 36 A 745. But 
see Wickes v. Island Park Assoc., 
229 Pa. 400, 78 A 934 (giving pri- 
ority to condition vendor of chattel); 
Hill v. Sewald, 53 Pa. 271, 91 AmD 
209 (giving priority to one from 
whom mortgagor had hired the ar- 
ticle annexed); Fuller-Warren Co. v. 
Harter, 110 Wis. 80, 85 NW 698, 84 
AmSR 867, 53 LRA 603; Frankland 
v. Moulton, 5 Wis. 1. 

[a] Agreement -with mortgagor’s 
partner.—Articles attached to mort- 
gaged premises so as to become a 
part of the realty as between mort- 
gagor and mortgagee, by a mort- 
gagor and his copartner, in part as 
a substitute for articles then re- 
moved, must be considered as an- 
nexed by the mortgagor, and he can- 
not, by any agreement with his part- 
ner, bind the mortgagee to treat them 
as personalty. Thompson v. Vinton, 
121 Mass. 139. 

90. Evans v. Kister, 92 Fed. 828, 
85 CCA 28; Young v. Chandler, 102 
Me. 251, 66 A 539; Hawkins v. Her- 
sey, 86 Me. 394, 30 A 14; Bartholo- 
mew v. Hamilton, 105 Mass. 239; 
Fuller-Warren Co, v. Harter, 110 Wis. 
80, 85 NW 698, 84 AmSR 867, 538 LRA 
603. 

91. Larue v. American Diesel En- 
gine Co., 176 Ind. 609, 96 NE 772. 

92. Cohoes Iron Fdy., etc., Co. v. 
Glavin, 190 App. Div. 87, 179 NYS 
357; New York Inv., ete., Co. v. Cos- 
grove, 47 App. Div. 35, 62 NYS 372 
[app 167 N. Y. 601 mem, 60 NE 1117]. 

93. See supra § 47. x 

94. Reynolds v. Ashby, [1904] A. 
C. 466, 1 BRC 653; Ellis v. Glover & 
Hobson, Ltd., [1908] 1 K. B. 388, 13 
AnnCas 666, 1 BRC 692; Reynolds v. 
Ashby & Son, Ltd., [1903] 1 K. B. 87 
[aff [1904] A. C. 466, 1 BRC 653]; 
Gough v. Wood, [1894] 1 Q. B. 713; 
Sanders v. Davis, 15 Q. B. D. 218; 
Huddersfield Banking Co., Ltd. v. 


Lister & Son, Ltd., [1895] 2 Ch. 273: 
Hobson v. Gorringe, [1897] 1 Ch. 182, 
12 ERC 208; Cumberland Union Bank- 
ing Co. v. Maryport Hematite Iron, 
etc., Co., [1892] 1 Ch. 415; Nicholson 
v. New Zealand Bank, 12 New Zeal. 
L. 427; D’Augigney v. Brunswick- 
Balke-Collender Co., (Alta.) [1917] 1 
WestWkly 1331; Seely v. Caldwell, 
18 Ont. L. 472, 12 OntWR 1245. 

95. Porter v. Pittsburg Bessemer 
Steel Coy 122° Us S267, SCtel20e: 
30 L. ed 1210; In re Sunflower State 
Refining Co., 195 Fed. 180,115 CCA 
132; Re Williamsburg Knitting Mill, 
190 Fed. 871 [aff 193 Fed. 1020, 113 
CCA 140]; Tippett v. Barham, 180 
Fed. 76, 103 CCA 430, 37 LRANS 119; 
Union Trust Co. v. Southern Saw- 
mills, ,ete., ‘Co., ‘166° Fed.) 193, 92\ CGA 
101 [certiorari den 215 U. S. 596,-30 
SCt 398, 54 I. ed. 342]; Larue v. 
American Diesel Engine Co., 176 Ind. 
609, 96 NE 772; Bullock Electric 
Mfg. Co. v. Lehigh Valley Tract. Co., 
231 Pa. 129, 80 A 568. 

[a] Dicta by federal supreme 
court that the after-acquired prop- 
erty clause gives priority to the 
realty mortgage only as regards ar- 
ticles actually attached to the land. 
Fosdick v. Schall, 99 U. S. 235, 25 L. 
ed. 239; New Orleans, etc., R. Co. v. 


Mellen, 12 Wall. (U. S.) 362, 20 L. 
ed. 434. 
{b] The record of the mortgage 


containing an after-acquired prop- 
erty clause has been referred to as 
charging the conditional vendor of 
the article annexed with notice there- 
of, and as consequently precluding 
him from claiming as against the 
mortgagee. Larue Vv. American 
Diesel Engine Co., 176 Ind. 609, 9€ 
NE 772; Bullock Electric Mfg. Co. v. 
Lehigh Valley Tract. Co., 231 Pa. 129, 
80 A 568. 

96. U. S.—Holt v. Henley, 232 U. 
S. 637, 34 SCt 459, 58 L. ed. 767. [rev 
193 Fed. 1020, 113 CCA 87];. Holly 
Mfg. Co. v. New Chester Water Co., 
48 Fed. 879. \ 

Ala.—Wood v. Holly Mfg. Co., 100 
Ala. 326, 13 S 948, 46 AmSR.56. 

Del.—In re Frederica Water, etc., 
Co., 10 Del. Ch. 362, 93 A 376. 

D. C.J. L. Mott Iron Works;:yv. 
Middle State Loan, etc., Co., 17 App. 


584. 

Mo.—Defiance Mach. Works v. 
Trisler, 21 Mo. A. 69. 

N. J.—General Electric Co, v. 


Transit Equipment Co., 57 N. J. Eq. 
460, 42 A 101. 

N. Y.—Ratchford v. Cayuga County 
Cold Storage, ete., Co., 217 N. Y. 565, 
112 NE 447 [aff 159 App. Div. 525, 
145 NYS 838]. 

N. C.—Standard Dry-Kiln Co. v. 
Ellington, 172 N. C. 481, 90 SE 564; 
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article as a chattel.®” 
[§ 51] c. Notice and Record. Notice of the 
prior realty mortgage, or lack of notice thereof, 


on the part of the claimant of the chattel, is not. 


ordinarily referred to in the determination of the 
question of priority,?® but that lack of such notice, 
at the time of conditional sale, is necessary to give 
priority to the conditional vendor, is implied in a 
statement that he has the right to assume that the 
purchaser will not annex the article to land which 
is subject to a mortgage, in the absence of notice 
to the contrary, and that the fact that the mortgage 
3s on record is not sufficient to charge him with such 
notice.°? There are cases in which the fact that 
the mortgage, containing an after-acquired property 
elause, is of record, and that the conditional ven- 
dor is thereby charged with notice of such clause, 
is referred to as a consideration of decided signifi- 
eance adverse to the claim of such vendor. 

Notice to the prior mortgagee of the realty that 
there is a conditional sale contract reserving title 
to chattels, and that the chattels are annexed to 
the realty, is not essential to preserve the vendor’s 
right to the chattels.2 But the fact that the mort- 
gagee knew of the mortgagor’s consent to the erec- 
tion of a structure by another person with a right 
of removal in the latter, and made no objection, has 
been referred to as showing an assent by the mort- 
gagee which would preclude him from claiming the 
Cox v. New Bern Lighting, etc., Co., 
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54 L. ed. 342]; Central Union Gas Co. 
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[§§ 50-52 


structure under the mortgage.? 

Record of conditional sale. 
sale of a chattel has not been recorded as provided 
by statute has ordinarily been regarded as not 
affecting the question of priority as between the 
vendor and one claiming under a prior mortgage of 
the realty to which it is subsequently annexed, a 
prior mortgagee not being a purchaser for value 
within the protection accorded by such statute.* But 
oceasionally a contrary view has been indicated.> A 
mortgagee under a prior recorded mortgage to 
secure a building loan is, as to subsequent advances, 
a Subsequent bona fide mortgagee within the benefit 
of the statute.® 

[§ 52] d. Injury by Removal. The right of a chat- 
tel mortgagee or conditional vendor to claim the ar- 
ticle annexed as against the prior mortgagee of the 
realty has been said to exist only in so far as its 
removal will not cause substantial injury to the 
realty,’ this corresponding with the general rule 
limiting the effect of an agreement to give a right 
of removal.8 On the other hand it has been said 
that if the detachment of the article annexed will 
occasion some diminution in the value of the free- 
hold, as it would have stood had the attachment not 
been made, then the depreciation must be made 
whole and the rights of the parties adjusted accord- 
ing to the equities of the case.” In so far as the 
doctrine prevails that the mortgagor of the realty 
gagee of the realty. Detroit Steel 


That the bondinienal: 


151 N. C. 62, 65 SE 648, 134 AmSR 
966, 18 AnnCas 936. 

97. ) Davis’ Vv. Bliss; 187 N.Y.) 0% 
79 NE 851, 10 LRANS 458 [rev 105 
App. Div. 636, 94 NYS 1127]. See 
Central Trust Co. v. Arctic Ice Mach. 
Mfg. Co., 77 Md. 202, 26 A 493 (hold- 
ers of bonds secured by mortgage on 
realty who took with notice of con- 
ditional sale, not protected by such 
clause in the mortgage). 

98. See cases passim. 

99. Cochran v. Flint, 57 N. H. 514. 

1. Larue v. American Diesel En- 
gine Co., 176 Ind. 609, 96 NE 1772; 
Bullock Electric Mfg. Co. v. Lehigh 
Valley Tract. Co., 231 Pa. 129, 80 A 
568. 

2. Bromich v. Burkholder, 98 Kan. 
261, 158 P 68, LRA1916F 1275; Cox 
v. New Bern Lighing, etc., Co., 161 
N. C. 62, 65 SE 648, 134 AmSR 966, 
18 AnnCas 936. 

3. Paine v. McDowell, 71 Vt. 28, 
41 A 1042. 

4. U. S.—Holt v. Henley, 232 U. 
S. 637, 34 SCt 459, 58 L. ed. 767 [rev 
193 “Med., 1020, 118 CCA, 87]; New 
Orleans, etc., R. Co. v. Mellen, 12 
Wall. (U. S.) 362, 20 L. ed. 484; Evans 
vy. Kister, 92 Fed. 828, 35 CCA 28. 

Colo.—Beatrice Creamery Co. Vv. 
Sylvester, 65 Colo. 569, 179 P 154, 

Mo. — Defiance Mach. Works Vv. 
Trisler, 21 Mo. A. 89. 

N. J.—Oil City Boiler Works v. 
New Jersey Water, etc., Co., 81 N. J. 
I. 491, 79" Al 451;0 Falaenau v. Re- 
liance Steel Fdy. co. 74 N. J. Ha. 
825, 69 A 1098. 

N. Y.—Ratchford v. Cayuga County 
Cold Storage, ete., Co., 217 N. Y. 565, 
112 NE 447 [159 App. Div. 525, 145 
WYS 83]. , 

N. C.—Standard Dry-Kiln Co. v, 
Ellington, 172 N. C. 481, 90 SE 564; 
Cox v. New Bern Lighting, etc., Co., 
151 N. C. 62, 65 SE 648, 134 AmSR 
966, 18 AnnCas 936. 

Or.—Blanchard v. Eureka Planing 
MLTRCO SMO Semel ole to  OO mse G 
LRANS 1338. 

5. In re Sunflower State Refining 
Co., 195 Fed. 180, 115 CCA 132; Union 
Trust Co. v. Southern Sawmills, ete., 
Co., 166 Fed. 193, 92 CCA 101 [cer- 
tiorari den 215 U. S. 596, 30 SCt 3898, 


v. Browning, 146 App. Div. 783, 131 
NYS 464 [rev on other grounds 210; 
Way 91056103.) NEYO82215) Condituws 
Godwin, 107 App. Div. 616, 95 NYS 
1122 [aff 44 Mise. 312, 89 NYS 827]; 
Mechanics’, ete., Bank v. Bergen 
Heights Realty Co., 187 App. Div. 45, 
122 NYS 38; Nichols v Potts, 35 
Misc. 273, 71 NYS 765; Clark v. Hill, 
117 N. C. 11, 28 SCt 91, 53 AmSR 574. 

[a] Where a coutract for plumb- 
ing work, made before the realty 
mortgage, provided that the title to 
materials should remain in the con- 
tractor, the failure to record it was 
held to entitle the mortgage to pri- 
ority over the contractor as to ma- 
terials annexed after the mortgage, 
the mortgagee not knowing of the 
contract. McMillan v. Leaman, 101 
App. Div. 436, 91 NYS 1055. 

{b] A mechanic’s lien was pro- 
tected as against an unrecorded con- 
ditional sale. Fulp v. Kernersville 
Light, ete, Co., 157 N. C..157, 72 SE 
867. 

6, Cohoes Iron Fay., ‘ete. Co. v. 
Glavin, 190 App. Div. 87, 179 NYS 
357. 

7, U..S.—C. W. ,Raymond, Co. vy. 
Ball, 210 Fed. 217, 127 CCA 35. 

Ala.—Warren v. Liddell, 110 Ala. 
232, 20 $89. 

Di Caadeedu, MLOtt Iron eV OLKS av. 
Middle States Loan, etc., Co., 17 App. 
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Ill.— Schumacher v. Edward P. Al- 
lis Co., 70 Ill. A. 556. 

Mo.—Fred W. Wolf Co. v. Her- 
mann Say. Bank, 168 Mo. A. 549, 153 
Sw 1094. 

N. Y.—De Bevoise v. Maple Ave. 
Constr. Co., 227 N. Y. 496, 127 NB 
487 [foll Wood Harmon Warranty 
Corp. v. Plandome Constr. Co., 225 
N. Y. 689, 122 NE 894] (bath tubs 
held personalty). 

Okl.—Murray Co. v. Chickasha Cot- 
ton Oil Co., 174 P 1091. 

Wash.—German Sav., ete., Soc. v. 
Weber, 16 Wash. 95, 47 P 224, 38 
LRA 267. 

{a] That trifling injury will be 
caused to the realty by the removal 
is not ground for refusing it in 
favor of the conditional vendor of 
the article as against the prior mort- 


Cooperage Co. v. Sistersville Brew- 
me Cos 2335s Sc ties Scena ntes 
L. ed. 1166; Holt v. Henley, 232 U. 
S. 637, 34 SCt 459, 58 L. ed. 767. 

8. See supra § 39. 

9. Binkley v. Forkner, 117 Ind. 
176, 19 NE 753, 3 LRA 33; Campbell 
v. Roddy, 44 N. J. Hq. 244, 252, 14 
A 279, 6 AmSR 889; Hurxthal v. 
Hurxthal, 45 W. Va. 584, 32 SE 237. 

“Where the articles are of such a 
character that their detachment 
would involve a destruction of or a 
dismantling of an important feature 
of the realty, their annexation might 
well be regarded as an abandonment 
of the lien by him who impliedly as- 
sented to the annexation. Shingles, 
lumber, brick to be used in the build- 
ing, railroad iron or ties to be used 
in constructing a railroad, are ap- 
parent samples of such a class of 
chattels. I am not prepared to say, 
however, that even in such instances 
there may not be an equitable method 
of awarding to a prior mortgagee of 
the realty all his rights, while pre- 
serving in some degree the interest 
of the lienor of the chattels. For 
my view, the equitable way of 
dealing with the property is, to pre- 
serve the right of the prior real es- 
tate mortgagee in the same degree 
of security which he would have en- 
joyed had the property remained as 
when mortgaged. The preservation 
of that right in its full measure 
would, in some instances, be entirely 
inconsistent with the recognition of 
any remaining adverse right in an 
indistinguishable portion of the 
realty. The question involves merely 
the practical application of equitable 
principles to the diverse interests. 
.. . I see no lexal difficulty in pre- 
serving the lien upon property which 
would otherwise become subjected 
absolutely to the lien of a prior real 
estate mortgage by way of accretion 
or estoppel, than if it became sub- 
jected to such a mortgage by an ex- 
press agreement that the mortgage 
should cover after-acquired property. 
In the practical application of the 
equitable rule that the lien on the 
chattels must give way to the pre- 
vious lien upon the real property in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 52-55] 


cannot, as against the mortgagee, empower a third 
person to sever accessions to the realty,!° the qques- 
tion whether the article can be severed from the 
realty without injury thereto is of no significance,1? 

[§ 53] e. Article Becoming Essential or In- 
tegral Part of Realty. Even in some of the cases 
which recognize and assert the rule favoring the 
person claiming the articles as personalty,.as against 
the prior mortgagee of the realty, that rule has been 
stated not to be applicable in case the articles have, 
through annexation, become an essential or integral 
part of the realty.1? In some cases, however, in 
which this distinction is referred to, it is assumed 
that an article is necessarily an integral part of 
the realty if so annexed that, apart from agree- 
ment, it would be a fixture,!® thus adopting the 
minority rule that the prior mortgage on the land 
takes priority over any claim by a third person un- 
der an agreement evidenced by conditional sale or 
otherwise.1* It has been held that the fact that 
the article annexed is an essential indispensable 
part of the completed structure contemplated by 
the mortgage of the realty does not preclude the 
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conditional vendor of such article from asserting 
a claim thereto, the court distinguishing the case 
of property which has become so intimately 
connected with or embodied in that which is sub- 
ject to the mortgage that to reclaim it would more 
or less physically disintegrate the property held by 
the mortgagee. 

[§ 54] f. Article Substituted for Another. That 
the article annexed is substituted for another ar- 
ticle which was part of the realty at the time of the 
making of the mortgage thereon has not been re- 
garded as in itself entitling the mortgagee to pri- 
ority,'® provided the substitution does not impair 
the security afforded by the mortgage.17 

[§ 55] 4. As against Person Other than Mort- 
gagee or Purchaser of Land—a. Claimant under 
Judgment. The holder of a judgment lien upon 
land cannot, it appears, claim an article annexed as 
against an agreement by the judgment debtor eiy- 
ing a right of removal.18 A purchaser at execution 
sale, as having only the right which the judgment 
debtor had, likewise takes subject to an agreement 
for removyal.19 


_shall remain the personal 


the degree already indicated, there 
is no difficulty where the annexed 
chattels, as in the present case, are 
a distinguishable and separable part 
of the realty.’ Campbell v. Roddy, 
supra. 

{a] That condition vendor offered 
to make good the trifling damage 
that would be caused by the removal 
of the article sold by him was re- 
ferred to in connection with a de- 
eision supporting such right of re- 
moval as against the prior mort- 
gagee of the realty. Detroit Steel 
Cooperage Co. v. Sistersville Brew- 
ing Co., 233 U. S. 712, 34 SCt 753, 58 
L. ed. 1166. 

10. See supra §§ 49-51. 

11. Phoenix Iron-Works v. New 
York Security, etc., Co., 83 Fed. 757, 
28 CCA 76; Murray Co. v. Jacks- 
boro Oil, ete., Co., (Tex. Civ. A.) 205 
SW 517; Fuller-Warren Co. v. Har- 
ter, 110 Wis. 80, 85 NW 698, 84 AmSR 
867, 53 LRA 603; Page v. Hdwards, 
64 Vt. 124, 238 A 917. 

12. See cases infra this note. 

[a] Articles regarded as integral 
part of realty—(1) Rails in railroad 
track. Porter v. Pittsburg Besse- 
mer Steel Co., 122 U. S. 267, 7 SCt 
1206, 30 L. ed. 1210; New Orleans, 
ete, R. Co. v. Mellen, 12 Wall. (U. 
S.) 362, 20 L.. ed, 434; Galveston, 
ete., R. Co. v. Cowdrey, 11 Wall. (U. 
S.) 459, 20 L. ed. 199. But compare 
Haven v. Hmery, 33 N. H. 66 (hold- 
ing that there was “nothing in the 
way in which the rails are annexed 
to the road, or in the manner in 
which they are used upon it, that 
incorporates them more essentially 
with the road than in the case of a 
house or a fence set on land of an- 
other, with his assent, and under an 
agreement that the house or fence 

property 
of the original owner’’). (2) _Rail- 
way bridges. Porter v. Pittsburgh 
Bessemer Steel Co., 122 U. S. 267, 
283, 7 SCt 1206, 30 L. ed. 1210 (claim 
of a bridge company which had con- 
structed bridges for a_ railway 
under a contract providing that the 
bridges should remain the property 
of the bridge company until the con- 
tract price for them was fully paid 
was held invalid as against a prior 
mortgage upon the road, the court 
saying: “Whatever is the rule ap- 
plicable to locomotives and cars, and 
loose property susceptible of sep- 
arate ownership and separate liens, 
and to real estate not used for rail- 
road purposes, as to their being un- 
affected by a prior mortgage given 
by a railroad company, covering 
after acquired property, it is well 
settled, in the decisions of this court, 


that rails and other articles which 
become affixed'to and a part of a 
railroad covered by a prior mortgage, 
will be held by the lien of such 
mortgage in favor of bona fide cred- 
itors, aS against any contract be- 
tween the furnisher of the property 
and the railroad company, containing 
stipulations like those in the con- 
tracts in the present case’’). (3) 
Power house machinery for electric 
or other road. Guaranty Trust Co. 
v. Galveston City R. Co., 107 Fed. 
311, 46 CCA 305 [certiorari den 181 
U.S. 622, 21 SCt 925, 45 L. ed. 10327; 
Evans v. Kister, 92 Fed. 828, 35 CCA 
28; Phoenix Iron-Works Co. v. New 
York Security, etc., Co., 838 Fed. 757, 
28 CCA 76; Westinghouse Electric 
Mfg. Co. v. Citizens’ St. R. Co., 68 
SW 463, 24 KyL 334; Bullock Elec- 
tric Mfg. Co. v. Lehigh Valley Tract. 
Co. 231) Pa..129, 80-A 568; 

[b] Articles not regarded as in- 
tegral part of realty.—(1) Pumping 
ing engines for waterworks. New 
Chester Water Co. v. Holly Mfg. Co., 
53 Bed. 19, 3 CCA 399 [aff 48 Fed. 
879]. (2) Telegraph wires placed by 
a telegraph company, under agree- 
ment, upon the telegraph poles of 
another company. Farnsworth vy. 
Western Union Tel. Co., 6 NYS 735, 
3 Silv. Sup. 80 [dist New York, etc., 
R. Co. v. Western Union Tel. Co., 36 
Hun (N. Y.) 205 (in which wires 
were held to become part of the real 
estate placed on the poles under an 
agreement by which they were 
finally to become the property of the 
telegraph company claiming them)]. 
(3) By product machinery in oil re- 
finery. In re Sunflower State Re- 
fining Co., 195 Fed. 180, 115 CCA 1382. 
(4) Finish of house, such as window 
or door sashes, wainscoting, and 
mantel pieces, held not such an es- 
sential part of the house that condi- 
tional vendor not entitled as against 
mortgagee of realty. German Sav., 
ete., Soc. v. Weber, 16 Wash. 95, 47 
P 224, 38 LRA 267. 

13. Tippett v. Barham, 180 Fed. 
TG wOsa CCAy 430,37) LRANS.) 119; 
Evans v. Kister, 92 Fed. 828, 35 CCA 
28; Phoenix Iron Works Co. v. New 
York Security, ete., Co., 83 Fed. 757, 
28 CCA 76. 

[a] Dicta in United States su- 
preme court.—The view referred to 
in the text seems to accord with 
dicta in Porter v. Pittsburg Besse- 
mer Steel Co., 122 U. S. 267, 7 SCt 
1206, 30 L. ed. 1210 and New Orleans 
R. Co. v. Mellen, 12 Wall. 362, 20 L. 
ed. 434 (the the effect that, while 
loose property susceptible of sep- 
arate ownership when acquired by a 
railroad is unaffected by a prior gen- 


eral mortgage given by the company, 
the rule is different if the property 
acquired is rails, “or any other ma- 
terial which became affixed to and a 
part of the pyincipal thing’). 

14. See supra § 49, 

15. Detroit Steel Cooperage Co. v, 
Sistersville Brewing Co., 233 U. Ss. 
712, 34 SCt 753, 58 L. ed. 1166 [rev 
195 Fed. 447, 1023, 115 CCA 349] (hold- 
ing tanks furnished for brewing un- 
der conditional sale contract remov- 
able). Compare Holt v. Henley, 232 
U. S. 687, 34 SCt 459, 58 Li. ed. 767 
[rev i193) Wed. 01020,. 113) #C@A Sia 
(which decided that an automatic 
sprinkling system in a knitting mill 
could be removed by the conditional 
vendor, on the ground that the mort- 
gagee took merely such an interest 
as the mortgagor acquired, leaving 
open, however, the question whether 
there would be a right of removal in 
case the addition was in its nature 
an essential indispensable part of 
the complete structure contemplated 
by the mortgage). 

16. Bromich vy. Burkholder, 98 
Kan. 261, 158 P 68, LRA1916F 1275; 
Hudson Trust, ete. Inst. v. Carr- 
Curran Paper Mills Co., 58 N. J. Ea. 
59, 43 A 418; Davis v. Bliss, 187 N. 
Y. 77, 79 NE 851, 10 LRANS 458; 
Hill v. Sewald, 58 Pa. 271, 91 AmD 
209; Page v. Edwards, 64 Vt. 124, 
23 PAN OAT. 

17. Bass Fdy., etc., Works v. Gal- 
dentine, 99 Ind. 525 [dist on this 
ground Binkley vy. Forkner, 117 Ind. 
176, 19 NE 753, 3 LRA 33]. 

18. Young v. Baxter, 55 Ind, 188 
(stationary mill belonging to two 
persons jointly, which had been af- 
fixed to the real estate of one. of 
them, for manufacturing purposes, 
under a temporary shed supported on 
posts let into the soil, held not to 
constitute it part of such realty, if 
treated by such owners as person- 
alty, even as against persons havy- 
ing judgment liens). 

[a] The failure to record a chat- 
tel mortgage or conditional sale, by 
force of which the right of removal 
is claimed as against the judgment 
creditor, may affect such right. Gen- 
eral Hlectric Co. v. Transit HEquip- 
ment Co., 57 N. J. Eq. 460, 42 A 101. 

19. Manwaring vy. Jenison, 61 
Mich. 117, 27 NW 899; Kinsey v. 
Bailey, 9 Hun (N. Y.) 452; Sullivan 
Vv. Jones;,/14 (S'eCh 362. 

[a]. Dlustration—Where the sell- 
ers of a steam engine and boiler took 
a chattel mortgage for the price, 
with the usual stipulation for pos- 
session in case of default, and the 
articles were subsequently set up in 
a temporary building on the buyer’s 
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{§ 56] b. Vendor of Land. An agreement with 
a purchaser of land in possession thereof for the 
removal of articles or structures placed on the land 
during such possession has ordinarily been given 
effect as against the vendor of the land, claiming 
them on the purchaser’s default,?° provided, at least, 
the removal will not involve a substantial injury to 
the realty,2! and provided the vendor of the land 
has not made any advances or lost any rights by 
reason of the annexation of the article in ques- 
tion;22 but there is authority to the contrary.?? That 
the contract for the sale of the land expressly pro- 
vided that articles annexed to the land should be- 
come a part thereof has been decided to be imma- 
terial in this connection.24 The right of removal 
as against .the vendor of the land has been re- 
garded as existing only in so far as his consent 
thereto can be inferred from his knowledge of the 
agreement at the time of annexation and his failure 
to object thereto.2® The right of removal was held 
not to exist when the vendor of the land had under- 
taken to erect a building in consideration of the 
purchaser’s agreement to furnish the article in 
question, which was to be considered a part of the 
realty, and the vendor was ignorant of the agree- 
ment with the vendor of the article for its removal 
in case of nonpayment of the price.2® The fact that 
a chattel mortgage on articles annexed by the pur- 
chaser of land was given before he exercised his 
option to purchase the land was regarded as mak- 
ing the mortgage effective as against the vendor 
of the land who subsequently enforced a forfeiture, 
the articles so annexed being regarded by the court 
as personalty until the exercise of the option, by 
reason of the lack of any presumption of intention 
at that time to make a permanent annexation.27 

[§ 57] c. Holder of Vendor’s Lien. A chattel 
mortgage on articles subsequently annexed has been 
held to be entitled to priority over a vendor’s lien 
on the land existing at the time of annexation,?® 


land in such a way as to be remov- 
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mortgage was placed upon land held 


[§§ 56-58 


provided at least that their removal does not sub- 
stantially injure the land.2? A contrary view has 
been asserted, however, as regards the right of the 
conditional vendor of an article annexed.*° 

[§ 58] d. Claimant of Mechanic’s Lien. One 
claiming a mechanic’s lien on an article annexed 
to the realty, as constituting a part thereof, is not 
affected, it has been held, by the existence of a 
conditional sale contract or a chattel mortgage in 
favor of another, unless such contract or mortgage 
was placed on record before annexation of the ar- 
ticle,?1 or, according to other decisions, before the 
doing of the work or furnishing of materials, for 
which the lien is claimed.32 But the failure to 
record has been regarded as immaterial provided the 
lien claimant knew of the vendor’s claim.** The 
claimant of the lien is not a subsequent purchaser 
within the statute, and entitled as such to priority 
over a chattel mortgage, because the latter is not 
recorded in the real estate mortgage books.34 The 
lien claimant is entitled to priority, it has also 
been decided, as against the claim under a chattel 
mortgage of which he was ignorant at the time of 
doing the work.®® Without reference to any ques- 
tion of notice or record, the hen claimant has been 
regarded as unaffected by an agreement for removal 
entered into between a lessor and lessee of land,?® 
especially when the work for which the lien is 
claimed was done in the course of construction of 
the structure or appliance sought to be removed.*? 
There is, however, authority to the effect that the 
fact that the article annexed was sold under a con- 
tract of conditional sale makes it personalty, so as 
not to be subject to a mechanic’s lien.88 The rules 
applicable as between vendor and purchaser,?® or 
between heir and personal representative,*® and not 
the rule applicable as between landlord and tenant,‘ 
govern in determining whether articles affixed by a 
lessee with the lessor’s consent are subject to a 
mechanic’s lien.t? As between the landowner and 


26. McCrillis v. Cole, 25 R. I. 156, 


able without serious injury to the 
freehold, a purchaser of the land on 
execution upon a subsequent judg- 
ment against the land only could 
not complain because the sellers re- 
moved the property on default by the 
mortgagor and before such purchaser 
obtained his deed, the court saying 
that he did not have the equities of 
a subsequent purchaser. Sisson v. 


Hubbard, 75 N. Y. 542 [aff 10 Hun 
420]. 
{[b] A mortgagor of land, after 


judgment foreclosing the mortgage, 
having annexed an article on which 
he had given a chattel mortgage, this 
latter mortgage was regarded as ef- 
fective as against a purchaser at the 
subsequent foreclosure sale. Henry 
v. Von Brandenstein, 12 Daly (N. Y.) 
480. 

20. Security L. & T. Co. v. Wil- 
lamette Steam Mills Lumbering, ete., 
Mfg. Co., 99 Cal. 636, 34 P 321; Mil- 
ler v. Waddingham, 91 Cal. 377, 27 
P 750, 18 LRA 680; Hendy v. Dinker- 
hoff, 57 Cal. 3, 40 AmR 107; Harris v. 
Hackley, 127 Mich. 46, 86 NW 389; 
Burrill v. S. N. Wilcox Lumber Co., 
65 Mich. 571, 32 NW 824; Palmateer 
v. Robinson, 60 N. J. L. 433, 38 A 
OoGe Davisiy. Bliss, 187 RNa Ya Tero) 
NE 851, 10 LRANS 458 [overr in ef- 
fect Chandler v. Hamell, 57 App. Div. 
305, 67 NYS 1068]. But see Miller 
v. Waddingham, 3 Cal. Unrep. Cas. 
375, 25 P 688, 11 LRA 510 (articles 
annexed by contractor for purchaser 
not removable). 

{a] Zllustration.—A portable saw- 
mill which was subject to a chattel 


by its owner under a contract of pur- 
chase which provided that the im- 
provements placed on the premises 
should remain as security for the 
execution, of the contract, and it was 
held that its character as personalty 
was fixed when the mortgage, of 
which the vendor of the land had 
notice, was made, and hence such 
vendor could not claim it. Burrill v. 
S. N. Wilcox Lumber Co., 65 Mich. 
571, 32 NW 824. 

{b] Party having option to pur- 
chase mine installed machinery to. 
test it, and mortgaged machinery as 
chattels, and held that mortgage took 
priority over rights of vendor of 
land, Alberson v. Elk Creek Gold 
Min. Co., 39 Or. 552, 65 P 978. 

21. Brannon v. Vaughan, 66 Ark. 
87, 48 SW 909; Harris v. Hackley, 
127 Mich. 46, 86 NW 3889; Davis v. 
Bliss wal Siv Nes Vere CONE Oo Lyi O) 
LRANS 458 [rev 105 App. Div. 636, 
93 NYS 1127]; Andrews v. Powers, 
66 App. Div. 216, 72° NYS 597. But 
see Hendy v. Dinkerhoff, 57 Cal. 3, 
40 AmR 107 (right of removal as 
against vendor of land, although ar- 
ticles so affixed to the realty that 
they could not be removed without 
destroying the masonry and wall to 
which the chattels were affixed). 

22. Davis v. Bliss; 487 N. Y.977, 
79 NE 851, 10 LRANS 458. 

23. Cockshutt Plow Co. v. Mc- 
Loughry, 2 Sask. L. 259. 

24. Davis v. Bliss, 187 N. Y. 7%, 
79 NE 851, 10 LRANS 458. 

25. Brannon v. Vaughan, 66 Ark. 
87, 48 SW 909. 


55 A 196, 105 AmSR 875. 
27. Alberson v. Elk Creek Min. 


Co.,'.39 Or! 56265. Peogss 
28. Miller v. Wilson, 71 Iowa 610, 
33 NW 128; Perkins v. Swank, 43 


Miss. 349; Mundine v. Pauls, 28 Tex. 
Civ. A. 46, 66 SW 254; Willis v. Mun- 
ger Improved Cotton Mach. Mfg.:Co., 
13 Tex. Civ. A 677%) 36 SW 1010; 

29. Mundine v. Pauls, 28 Tex. Civ. 
A. 46, 66 SW 254. 

30. McClintic v. Hechmer, 80 W. 
Va. 325, 92 SE 658. 

31. Sowden v. Craig, 26 Iowa 156, 
96 AmD 125; St. Marys Mach. Co. v. 
Iola Mill, ete., Co. 97.Kan. 464, 155 
P 1077; King v. Blickgeldt, (Wash.) 
LOD Pe ease 

32. Fulp v. Kernersville Light, 
ete, Co: sU57 WNC. lots T2eeSE Se 7 
Washburn v. Inter Mountain Min. 


Co., 56 Or. 578,:109 P 382, AnnCas 
1912C, 35%. 
33. Landreth Mach. Co. v. Roney, 


185 Mo. A. 474, 171 SW 681. 

34. Fletcher v. Kelly, 88 Iowa 475, 
55 NW 474, 21 LRA 347. 

35. Northwestern Luinber, etec., Co. 
v. Parker, 125 Miun. 107,145 NW 964. 
aa Dobschuetz v. Holliday, 82 Ill. 

37. West Coast Lumber Co. v. Ap- 
field, 86 Cal. 335, 24 P 993: 

In re Superior Drop Forge, 
Co., 208 Fed. 813. 

See infra §§ 110-119. 

40. See infra § 76. 

41. See infra §§ 81-108. 

42. Fehr Constr. Co. v. Post] Sys- 
tem of Health Bldg., 288 Ill. 634, 124 
NE 315. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 58-63] 


a mechanie’s lien claimant, it is immaterial that the 
fixture was sold to the landowner under a condi- 
tional sale contract.*® 

[§ 59] -e. Holder of Lien for Damages. A land- 
owner who had a lien upon the location of a railroad 
for damages has been held to occupy the same po- 
sition as a prior mortgagee of the land, as against 
an agreement with a vendor of chattels subsequently 
annexed.*# 

[$ 60] f. Lessor of Land. As against a lessor 
of land, an agreement reserving the right of re- 
moval in favor of a person selling articles to the 
lessee has been held to be effective, and the fact 
that the lease provided that all improvements should 
belong to the lessor,4® or that the landlord should 
have a lien for rent on all things bought on the 
land,*? has been regarded as immaterial in this re- 
spect. A contrary view, however, that there is no 
right of removal in favor of the conditional vendor 
of the chattel annexed, as against the lessor of the 
land, has been asserted,*® and a conditional sale to 
the lessee has been regarded as inoperative as 
against the lessor if not recorded in a reasonable 
time as required by statute.4® The view has also 
been asserted that, even though the article is orig- 
inally removable by the vendor as against the land- 
lord, the right of removal is lost, unless exercised 
during the term.®° <A bona fide purchaser from the 


43. King v. Blickfeldt, (Wash.) 
191 P 748. ; 

{a] An elevator installed in an 
apartment building under construc- 
tion, under an agreement with the 
owner that title should remain in 


lessee purchased 
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as against rights of one from whom 
) chattel, 
annexed, by conditional sale. 
erill v. Gallagher, 
A 849; Hart v. Appalachian Washed 
Coal Co., 1389 Tenn. 204, 201 SW 515; 
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landlord has been held not to be affected by a priv- 
ilege of removal granted by the tenant.54 

[§ 61] g. Bankruptcy Trustee. A conditional 
sale of an article subsequently annexed has been 
accorded priority as against the trustee in bank- 
ruptcy of the purchaser.®2 

[§ 62] h. Purchaser of Personalty. One who 
purchases the article as personalty has been held to, 
take subject to the agreement for removal regard- 
less of whether he has notice thereof.53 

[§ 63] i. Owner of Land. The question of the 
effectiveness of an agreement for removal as against 
the landowner, when he is not a party thereto, has 
arisen not infrequently in the case of an article 


“sold to a contractor by conditional sale, and an-, 


nexed by him to the land upon which his contract 
is being performed, and it has usually been decided 
that the landowner is protected as against the claim 
of the vendor of the chattel,5* especially when he 
made payments to the contractor in ignorance of the 
conditional character of the sale.5> Apart from the 
making of payments by the landowner to the con- 
tractor, the fact that the former knew of the con- 
ditional character of the sale of the article has 
been referred to as giving priority to the vendor 
of the chattel;°> and such a view is involved in 
decisions adverse to the right of the vendor in so 
far as based upon the landowner’s ignorance of 


[a] Reason for rule.—‘‘The doc- 
trine which makes permanent fix- 
tures personal property as between 
the owner and the vendor of the 
Same until such time as they are 
paid for, ought not to be permitted 


afterward 
Weth- 


217 Pa. 635, 66 


the elevator company until paid for, 
was a fixture and a part of the 
realty, as between the owner of the 
building and persons claiming as 


mortgagees or mechanics’ lien claim- 
ants. King v. Blickfeldt, (Wash.) 
USt <P 748; 


44, Hunt v. Bay State Iron Co., 97 
Mass. 279 (the landowner being held 
entitled to priority as is, in that state, 
a prior mortgagee). 

45. Ue )Si—Jeffrey. Mfe.. Co... v. 
Mound Coal Co., 215 Fed. 222. ; 

Cal.—Oakland Sav. Bank v. Cali- 
fornia Pressed Brick Co., 191 P 524; 
Byron Jackson Iron Works v. Hoge, 
(A.) 194 P 45 [foll Henry v. Din- 
kerhoff, 57 Cal. 3, 40 AmR 107]; Best 
Mfg. Co. v. Cohn, 3 Cal. A. 657, 86 P 
See Hewitt vy. General Hlectric 
Co., 164 Ill. 420, 45 NE 725 [aff 61 
Til. A. 168]; Hewitt v. Watertown 
Steam Engine Co., 65 Ill. A. 153. 

Mda.—L. A. Thompson Scenic Ev 
Co. v. Young, 90 Md. 278, 44 A 1024. 

Minn.—Hanson v. Vose, 144 Minn. 
264, 175 NW 113, 7 ALR 1573; Me- 
dicke v. Sauer, 61 Minn. 15, 63 NW 


0. ‘ 
tN. Y.—Lange v. Pisch, 9 Misc. 475, 
30 NYS 220. 

Ss 


C.—Hughes v. Edisto Cypress | 


FIST OOUMULESC Main re SR SEee 
Shon aTonep Hall Mfg. Co. v. Haz- 
litt, 11 Ont. A. 749 [dism app 8 Ont. 
+erd) amustration.— Plaintiff sold 
personal property on condition that 
title should not pass until payment 
was made, and the purchaser, after 
renting a building, placed the articles 
therein, but not so as not to be 
readily removed without injury to the 
building. Subsequently these lessees 
surrendered the premises, and the 
lessor leased the building with the 
personalty therein to successive ten- 
ants, the last of whom left such 
personalty on the premises. It was 
held that plaintiff could recover the 
property after the expiration of the 
tenant’s term. Medicke v. Sauer, 61 
Minn. 15, 68 NW 110. - . 

{b] Lien for rent held ineffective 

[26 C. J.—44] 


Joseph Hall Mfg. Co. v. Hazlitt, 11 
Ont Ares 49; 

46. Best Mfg. Co. v. Cohn, 3 Cal. 
A. 657, 86 P 829; Kaestner v. Day, 
65 Ill. A. 623 (stipulation that all 
improvements should belong to the 
lessor referred to as ground for ex- 
clusive claim of condition vendor of 
chattel); Metropolitan Concert Co. 
v. Sperry, 9 NYSt 342 [aff 120 N. Y. 
620 mem, 23 NE 1152 mem]. 

47. Luce v. Stott Realty Co., 201 
Mich. 587, 167 NW 869; Hanson v. 
Vose, 144 Minn. 264, 175 NW 113, 7 
ALR 1573; Hart v. Appalachian 
Washed Coal Co., 189 Tenn. 204, 201 
SW 515 

48. Puzzle Min., etc., Co. v. Morse 
Bros. Mach., ete., Co., 24 Colo. A. 74, 
lil es Yel 

49. Camp v. Charles Thatcher Co., 
75 Conn. 165, 52 A 9538. 

50. Hamilton v. Huntley, 78 Ind. 
521, 41 AmR 593; Natural Autoforce 
Ventilator Co. v. Winslow,:215 Mass. 
462, 102 NE 705. Contra Medicke v. 
Sauer, 61 Minn. 15, 63 NW 110. 

[a] Surrender by lessee does not 
affect right of removal. Joseph Hall 
Mfe. Co. v. Hazlitt, 11 Ont. A. 749. 

[b] Person substituted in lessee’s 
place as owner of the articles, with 
the consent of the conditional ven- 
dor of the articles, entitled to re- 
move them as against lessor. Han- 
som v. Vose, 144 Minn. 264, 175 NW 
113) % ALR 1573. : 

51. James Leo Co. v. Jersey City 
Bill Posting Co., 78 N. J. L. 150, 73 
A 1046. 

52. Arctic Ice Mach. Co. v. Arm- 
strong County Trust Co., 192 Fed. 
114, 112 CCA 458; In re Erie Lith. 
Co., 260 Fed. 490. 

53. March v. McKoy, 56 Cal. 85 
(article annexed by bailee thereof, 
and subsequently sold by him). 

54, Peck-Hammond Co. v. Walnut 
Ridge School Dist., 93 Ark. 77, 123 
SW 771; Jermyn v. Hunter, 93 App. 
Div. 175, 87 NYS 546; Realty Asso- 
ciates v. Conrad Constr. Co., 185 App. 
Div. 464, 173 NYS 25; Paris First 
Nat. Bank v. Lyon-Gray Lumber Co., 
(Tex. Civ. A.) 194 SW 1146. 


to find application as between a ven- 
dor of the chattel and a contractor 
with the owner, who has agreed to 
erect for such owner a building. It 
is evident that if such rule should 
be upheld the owner of the building 
would be placed in a very precarious 
position. He might fulfill his con- 
tract to the letter and pay his con- 
tractor for every article which went 
into the building and having fully 
paid therefor find that he did not 
own it and be compelled to either 
pay again or submit to a dismantling 
of the entire structure, and in addi- 
tion be mulcted in damages. Under 
such a rule it is quite possible to 
work all of this mischief, and this 
without notice to the owner or 
knowledge upon his part in any form 
of the existance of such a contract. 
A bare statement of the results 
which might flow from such a hold- 
ing makes manifest its impropriety. 
If vendors of personal property seek 
to make a conditional sale they 
should be required to deal with the 
owner of the property, and not alone 
with the contractor without notice 
to the owner.” Jermyn v. Hunter, 
93 App. Diver Coi 17 9, 08:0 IN Was 154 Of 

55. Hooven, etc., Co. v. Atlantic, 
163 Iowa 380, 144 NW 635; Allis- 
Chalmers Co. v. Atlantic, 164 Iowa 8, 
144 NW 346, 52 LRANS 561, AnnCas 
1916D 910; Jenks v. Colwell, 66 Mich. 
420, 38 NW 528, 11 AmSR 502; Fitz- 
gibbons Boiler Co. v. New York, 173 
App. Div. 463, 159 NYS 357; Crocker- 
Wheeler Co. v. Genesee Recreation 
Co., 184.NYS 61 [rev 160 App. Div. 
373, 145 NYS 477, 162 App. Div. 934 
mem, 147 NYS 1105 mem]. 

56. Oil City Boiler Works v. New 
Jersey Water, etc., Co., 81 N. J. L. 
491, 79 A 451; Realty Associates v. 
Conrad Constr. Co., 185 App. Div. 464, 
173 NYS 25. 

[a] Wife not entitled to claim, 
as against conditional vendor of ar- 
ticle sold to, and annexed by, hus- 
band, to property held by entirety. 
Schellenberg v. Detroit Heating, etc., 
Co., 130 Mich. 439, 90 NW 47, 97 
AmSR 489, 57 LRA 682. 


690 [26C.J.] 


the character of the sale.57 But on the other hand 
it has been asserted that the mere fact of notice 
to the owner of land that the contractor is intend- 
ing to attach to the land personalty which is sub- 
ject to a mortgage or condition that it shall be 
taken and removed for nonpayment of the price 
cannot bind such owner in the absence of his con- 
sent thereto.®® Occasionally the fact that the ven- 
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[§§ 63-66 
dor of the article knew that it was to be annexed 
to land not belonging to his purchaser has been re- 
ferred to as an additional ground for according 
preference to the owner of the land.®°° 

An agreement by one having an easement in the 
land for the removal of an article annexed in the 


exercise of the easement, will, it seems, bind the 
owner of the land.®° 


VII. SEVERANCE 


[§ 64] A. In General. Articles which have be- 
come part of the realty by annexation can become 
personalty again by severance from the realty.* 
But a mere intention to sever, without any positive 
action to carry out the intention, is ineffective.°* A 
severance, to be valid and effective, must, generally 
speaking, be by the owner of the land, since he is 
the only person who has any right of control over 
the articles annexed thereto,®* although there may 
be a right of severance in a person other than such 
owner, by reason of an agreement, express or im- 
plied, to that effect °* or owing to other considera- 
tions connected with the circumstances under which 
the annexation was made.® 

{[§ 65] B. Tortious Severance. 
ance is by a person who has no right to make it, 
the article severed continues to belong to the pre- 
vious owner, and he may adopt such unauthorized 
act and treat the article as personalty,®® which 
he would ordinarily do by bringing against the 
wrongdoer an action of replevin, trover, or tres- 
pass de bonis asportatis, which involves the treat- 


57. Hoover, etc. Co. v. Atlantic, [b] 
163 Iowa 380, 144 NW 635; Fitzgib- 


If the sever- 


Removal of pump and decay 
of pipe connecting heavy stone sink 


ment of the articles as personalty.*7 The owner’s 
rights in this regard accrue immediately,®® even 
though the wrongful severance is by a tenant, whose 
term has yet some time to run,®? and even though 
the severance was made by the tenant in order 
to preserve the article from destruction by fire.7° 

Successive estates. Where there are several es- 
states in the land, he who has the first estate of 
inheritance, it is said, becomes the general owner 
of the chattel wrongfully severed, and if he is 
a tenant for life without impeachment of waste, 
and the property is such as he might lawfully have 
severed from the realty, he becomes the general 
owner, and may sue for it specifically.74 

[§ 66] ©. Severance by Act of God. It has 
been decided in some cases that the severance may 
be by act of God, such as flood or fire.?2 But a 
contrary view has also been asserted, on the theory 
that the assent of the owner is necessary in order 
to change the character of property.7? If articles 
so severed are thereafter treated by the owner as 
personalty, they are presumably legally such in any 


bons Boiler Co. v. Manhasset Realty 
Corp., 198 N. Y. 517, 92 NE 1084 [rev 
125 App. Div. .764, 110 NYS 225]; 
Mechanics’, etc, Bank v. Bergen 
Heights Realty Corp., 137 App. Div. 
45, 122 NYS 33; Jermyn v. Hunter, 
93 App. Div. 175, 87 NYS 546; Crock- 
er-Wheeler Co. v. Genesee Recreation 
Co., 184 NYS 61 [rev 160 App. Div. 
3738, 145 NYS 477, 162 App. Div. 934 


mem, 147 NYS 1105 mem]. 

58. Otis El. Co. v. Palmetto 
Constr. Co., 237 Fed. 769, 150 CCA 
523. 

59. Otis El. ‘Co. v. ‘Palmetto 
Constr. Co., 287 Fed. 769, 150 CCA 
523; Allis-Chalmers Co. v. Atlantic, 


164 Iowa 8, 144 NW 346, 52 LRANS 
561, AnnCas1916D 910; Jenks v. Col- 
well, 66 Mich. 420, 33 -NW 528, 11 
AmSR 502; Jermyn v. Hunter, 93 
App. Div. 175, 87 NYS 546; Realty 
Associates v. Conrad Constr. Co., 185 
App. Div. 464, 173 NYS 25. 

60. Evans v. Mclucas, 15 S. C. 
67 (where house erected on railroad 
right of way by permission of rail- 
road company). 

61. Mass.—Barry v. Woodbury, 
205 Mass. 592, 91 NE 902. 

Mich.—Harris v. Scovel, 85 Mich. 
32, 48 NW 173. 

Minn.—Bergh v. Calmenson, 136 
Minn. 322, 162 NW 353. 

Mo.—Curry v. Schmidt, 54 Mo. 515. 

IN| bY. —Byson)v. Post, GLOSS IN. ys 
217, 15 NE 316, 2 AmSR 409; Morgan 
vy. Varick, 8 Wend. 587. 

Or.—Bay City Land Co. 
T2eOreccl.,) £43 CP o1al 

Pa.—Igoe v. Hansen, 238 Pa. 144, 
85 A 1131; Harlan v. Harlan, 20 Pa. 
3038. 

S. C.—Padgett v. Cleveland, 33 S. 
C2339, 44 SH 1069. 

And see cases infra §§ 65-75. 

[a] Bricks made from land by 
the owner for sale and not to be 
used on the premises are movables 
and do not’'pass by a deed of the 
rete Key v. Woodfolk, 6 Rob. (La.) 
424. 


v. Craig, 


to house were held not to sever the 
sink. Bainway v. Cobb, 99 Mass. 457. 
62. Cal.—West Coast Lumber Co. 
v. Apfield, 85 Cal. 335, 24 P 993. 
Ill.--Matzon v. Griffin, 78 Ill. 477; 
Salter v. Sample, 7i Ill. 4380; Dooley 
Vv. Crist, ) 25° Ty S61. 
La.—Maginnis v. Union Oil Co., 
47 La. Ann. 1498, 18 S 459. 
Mich.—Peo. v. Jones, 120 Mich. 
283, 284, 79 NW 177; Lyle v. Palmer, 
42 Mich.’ 314, 3 NW_921. 
Miss.—Tate v. Blackburne, 48 


Miss, 1. 
Or.—Enterprise Mercantile, etc., 
Co. v. Cunningham, 84 Or. 319, 165 


P 224. 
_S. C.—Bratton v. Clawson, 33 S. C. 
Bpiye18,0 SAS fsa 127: 

(Civ. A.) 


Tex.—Menger v. Ward, 
28 SW 821. 
Ont.—Minhinnick v. Jolly, 29 Ont. 


238. 
{a] Zustration.—The secret, in- 
choate, unexeeuted intention of the 


owner of the freehold to substitute 
for portions of a building temporarily 
dissevered others of a different con- 
struction did not change the char- 
acter and convert into chattels per- 
sonal what would otherwise’ be 
clearly and unequivocally a part of 
the realty. Wadleigh v. Janvrin, 41 
N. H. 503, 77 AmD 780. 

{b] Mere direction to sheriff by 
landowner to levy on an article an- 
nexed to the land, and the subse- 
quent giving by him of bond for its 
delivery, did not make it personalty, 
there being no actual severance. 
Bratton v. Clawson, 33 S. C. L. 478. 

{c] Under the Louisiana law the 
mere cessation by the owner of the 
work in which the immobilized mov- 
able is employed does not of itself 
deimmobilize the movable. Morton 


Trust Co. v. American Salt Co., 149 
Fed. 540. 
63. Docking v. Frazell, 34 Kan. 


29, 7 P 618; Lewis v. Rosler, 16 W. 
Va. \.3o0- 
64. See supra §§ 39-63. 


65. See supra §§ 29-32. 
. tren Reynolds v. Dechman, 14 N. 


67. See infra §§ 126-129. 

68. Moore v. Combs, 24 Ind. A. 
464, 56 NE 35. See Leonard v. Stick- 
ney, 131 Mass. 541 (where a grantor 
removed a fixture, the grantee at 
once became entitled thereto and 
could sue for it as personality, al- 
though by the terms of the deed the 
grantor had the right to occupy the 
premises until a later time). 

69. Leonard v. Stickney, 131 Mass. 
541; Hines v. Ament, 43 Mo. 298; 
Morgan v. Varick, 8 Wend. (N. Y.) 
587; Mooers v. Wait, 3 Wend. (N. 
Y.) 104,°20°:AmD (667; “HKarrant “tv. 
Thompson, 5 B. & Ald. 826, 7 BCL 
449,'106 Reprint 1392, 11 ERC 658; 
Bowles’ Case, 11 Coke 79b, 77 Reprint 
1252, 25-DRE€ 359. 

70. Pope v. Garrard, 39 Ga. 471. 

71. Nelson v. Burt, 15 Mass. 204; 
Schermerhorn v. Buell, 4 Den. (N. 
Y.) 422; Berry v. Heard, Cro. Car. 
242, 79 Reprint 812; Whitfield. v. 
Bewit, 2 P. Wms. 240, 24 Reprint 714, 
3 P. Wms. 267, 24 Reprint 1058; Pyne 
v. Dor, 1 T. R. 55, 99 Reprint 968. 

72. Buckout v. Swift, 27 Cal. 433, 
87 AmD 90; Triplett v. Mays, 13 KyL 
874; State v. Goodnow, 80 Mo. 271; 
Padgett v. Cleveland, 33 S..C. 338, 
11 SE 1069. See Folse v. Triche, 113 
La. 915, 37 S 875 (immovables, ren- 
dered by fire unfit for further serv- 
ice, become again movables). 

73. Guernsey v. Phinizy,.113 Ga. 
898, 39 SEH 402, 84 AmSR 270; God- 
dard v. Bolster, 6 Me. 427, 20. AmD 
320; Leidy v. Proctor, 97 Pa. 486; 
Rogers v. Gilinger, 30 Pa. 185, 72 
AmD 694; Patton v. Moore, 16 W. 
Va. 428, 37 AmR 789, 

fa] Effect on property rights.— 
It was decided that the severance 
of articles by the destruction of the 
building did not revest the property 
in the articles in the person who had 


annexed them to another’s land. 
Goddard v. Bolster, 6 Me. 427, 20 
AmD 320. 


[b] Right of tenant.—Upon the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 66-69] 
jurisdiction.”4 


[§ 67] D. 


porary purposes.” 


[§ 68] 


eral. 


the parties to the transaction.7¢ 


severance may be made by express agreement.77 A 


Temporary Severance. 
ance must be with the intention that the articles 
shall become personalty and not be for merely tem- 
Fencing material placed on the 
ground along the line of a contemplated fence, or, 
temporarily, detached from an existing fence, has 
likewise been held to be a part of the freehold,75% 
But there is authority to the contrary.75% 

E. Constructive Severance—l. In Gen- 
Although there is no actual physical sever- 
ance, articles and structures which have become 
part of the realty by annexation may be made 
to resume their character of personalty by acts 
of the landowner, alone or in conjunction with 
others, which will be effective at least as between 
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treatment of articles annexed as personalty by the 


The sever- 


[§ 69] 2 


A constructive 


severance may, it seems, be brought about by the 


severance by act of God of articles 
leased to a tenant for years as part 
of the realty, it seems that the ten- 
ant loses allrights thereto. Farrant v. 
Thompson, 5 B. & Ald. 826, 7 ECL 
449, 106 Reprint 1392, 11 ERC 658. 
And see Pope v. Garrard, 39 Ga. 471 
(where the articles were severed by 
the tenant to save them from de- 
struction by fire). But see Bowle’s 
Case, 11 Coke 79b, 77 Reprint 1252, 
25 ERC 359 (dictum that when a 
house is blown down the tenant has 
a special property in the timber for 
the purpose of rebuilding). 


SEEM oath v. Rock, 13 Wend. (N. 
75. Mo.—Hannibal, etext (CO; Via 


Crawford, 68 Mo. 80. 

N. H.—Burnside v. Twitchell, 
N. H. 390. 

N. J.—Williamson v. New Jersey 
Southern R. Co., 29 N. J. Eq. 311. 
N. Y.—Bishop v. Bishop, 11 N. Y. 
123, 62 AmD 68. 

Pa.—Heaton v. Findlay, 12 Pa. 304. 

W. Va.—Lewis v. Rosler,,16 W. 
Va. 333. 

Eng.—Wistow’s Case, 14 Hen. VIII 
25b [translated in Liford’s Case, 11 
Coke 46b, 50b, 77 Reprint 1206]; 
Place v. Fagg, 4 M. & R. 277. 

Ont.—Grant v. Wilson, 17 U. C. Q. 
B. 144. ¢ 

{a] Miustrations.—The following 
have been held to retain the char- 
acter of realty: (1) Parts of a barn 
severed merely for convenience in 
making repairs. Wadleigh v. Jenv- 
rin, 41 N. H. 503, 77 AmD 780. (2) 
Engine disconnected from boiler in 
order to put another engine in use. 
Tolles v. Winton, 63 Conn. 440, 28 A 
542. (3) Fencing materials tem- 
porarily detached. McLaughlin v. 
Johnson, 46 Ill. 163; Goodrich v. 
Jones, 2 Hill (N. Y.) 142. (4) Hop 
poles piled on ground after gather- 
ing of crop. Bishop v. Bishop, alee N. 
Y. 123, 62 AmD 68. But see dictum 
contra in Alway v. Anderson, 6 U. 
CG. Q. B. 34... (6) “And it is resolved 
in 14 Hen. 8, 25b, in Wistow’s Case 
of Gray’s Inn, that if a man has a 
horse-mill, and the miller takes the 
millstone out of the mill, to the in- 
tent to pick it to grind the better, 
although it is actually severed from 
the mill, yet it remains parcel of the 
mill, as if it had always been lying 
upon the other stone, and by conse- 
quence by the lease or conveyance 
of the mill it shall pass with it; so 
of dcors, windows, rings, &c. ' The 
same law of keys; although they are 
distinct things.’ Liford’s Case, 11 
Coke 46b, 50b, 77 Reprint 1206. 

[b] Conveyance of land ordinarily 
includes fixtures severed merely tem- 
porarily. Tolles v. Winton, 63 Conn. 
440, 28 A 542; McLaughlin v. John- 
son, 46 Ill. 163; Curry v. Schmidt, 54 
Mo. 515; Despatch Line of Packets v. 
Bellamy Mfg. Co., 12 N. H. 205, 37 


43 


AmD 203; Bishop v. Bishop, 11 N. Y. 
123, 62 AmD 68; Goodrich v. Jones, 2 
Hill (CN. Y.) 142; x -p. Astbury, L. 
R. 4 Ch. 6380. 

[c] Stoves not standing in their 
places at the time of the levy, but 
put away for the summer in a gar- 
ret, were held not to be part of the 
realty, although they would have 
been such if standing in the places 
where they were used, and hence 
they did not pass by a levy on the 
house. Blethon v. Towle, 40 Me. 310. 

75144. McLaughlin v. Johnson, 46 
Tll. 168; Goodrich v. Jones, 2 Hill 
CN SY) b14230.Conklin tv. -Parsons,)1 
Chandl. (Wis.) 240. See Clark v. 
Burnside, 15 Ill. 62 (fence rails taken 
from fence and piled on land held 
personalty); Harris v. Scovel, 85 
Mich. 32, 48 NW 1738 (materials per- 
manently detached are personalty). 

17544. Thweat v. Stamp, 67 Ala. 
96; Robertson v. Phillips, 3 Greene 
(Iowa) 220. 

76. See cases infra this section. 

{a] Agreement by landowner, at 
time of erection of building, to sell 
it to another person was held not to 
make it personalty. Landon v. Platt, 
34 Conn. 517. 

77. Westchester F. Ins. Co. v. 
Roan, (Tex. Civ. A.) 215 SW 985. 

78. U. S.— Williamson v. Clay 
Center, 237 Fed. 329, 150 CCA 343; 
Manson y. Dayton, 153 Fed. 258, 82 
CEA: 475: 

Tll.— Banfill v. Twyman, 71 Ill. A. 
253 [aff 172 Ill. 123, 49 NE 985]. 

Ind.—Horn v. Indianapolis Nat. 
Bank, 125 Ind. 381, 25 NE 558, 21 
AmSR 231, 9 LRA 676; Brown Vv. 
Corbin, 121 Ind. '455, 23 NE 276; 
Young v. Baxter, 55 Ind. 188; Foy 
yv. Reddick, 31 Ind. 414. 

Iowa.—Denham v. Sankey, 38 lowa 
269; Hull v. Alexander, 26 lowa 569. 
. Me—Fuller v. Tabor, 39 Me. 519. 

Md.—oO’Brien v. Mueller, 96 Md. 
134, 53 A 663. 

N. Y.—Sheldon v. Edwards, 35 N. 
Y. 279; Durkee v. Powell, 75 App. 
Div. 176, 77 NYS 368; Trowbridge v. 
Hayes, 21 Misc. 234, 48 NYS 6385. 


Oh.—Fortman v. Goepper, 14 Oh. 
St. 553; 

Okl.—Continental Gin Co. v. De 
Bord, 49 Okl, 32, 150 P 892. 

Pa.—Sampson v. Graham, 96 Pa. 
405; Ross’ App., 9 Pa. 491. 

Tex.—Westchester F. Ins. Co. v. 


Roan, (Civ. A.) 215 SW 985. 

W. Va.—Snuffer v. Spangler, 79 W. 
Va. 628, 92 SE 106, LRA1918C 149. 

Wis.—Smith v. Waggoner, 50 Wis. 
155, 6 NW 568. 
e [a] Illustration. — An agreement 
having been made to separate the 
business of a corporation from its 
real estate, the building was con- 
veyed to a stockholder, who then 
leased it to the other stockholders, 
the lease providing that all personal 
property and the machinery should 


persons interested therein.7§ 

A mere oral recognition by the landowner of an- 
other as owner of an article previously annexed has 
occasionally been regarded as effectuating a sever- 
ance, ziving the article the character of personalty,’® 
sometimes on the theory that this is equivalent to 
a previous permission to make the annexation.®° 
other cases it has been denied that an oral agree- 
ment or understanding, after annexation, can oper- 
ate in this regard as does an agreement prior to 
annexation,*! it being recognized, however, that 
the existence of an agreement made prior to an- 
nexation may be inferred from the subsequent rec- 
ognition or admission of rights thereunder.’2 
Exception in Deed. A severance, 
making the article personalty, has been regarded 
as effected by the exception or reservation, in a 


In 


belong to the lessees with power of 
removal, and it was held that the 
machinery became personalty. Keefe 
v. Furlong, 96 Wis. 219, 70 NW 1110. 

[b] A deed of trust of fixtures 
on land already deeded to the same 
person to secure the same debts did 
not, because it expressly mentioned 
them, effect a legal severance of the 
fixtures, and devest the title thereto 


passed by the first deed. Best v. 
Hardy, 1238 Ni .C. 226: 431 Sm 399. 
[ec] Execution creditor cannot 


convert the buildings into personal 
property by taking the land under 
the buildings and leaving the build- 
ings aS personal estate. Hemenway 
v. Cutler, 51 Me. 407; Jewett v. 
Whitney, 43 Me. 242; Grover v. How- 
ard, 31 Me. 546. 

[d] Where purchaser and vendor 
of chattel agreed, after the chattel 
had been annexed, that it should be 
regarded as the property of the ven- 


| dor until paid for, this was regarded 


as effective as against a subsequent 
levy and claim to the article as part 
of the realty. Shell v. Haywood, 16 
Pa. 523. 

{e] That a mortgage in terms of 
land and machinery thereon referred 
to the latter as personalty was held 
to make it personalty for the pur- 
pose of the mortgage, and so to ex- 
clude it from a foreclosure sale of 
the realty. Elliott v. Wright, 30 Mo. 
Ay ae. 

[f] Where a deed conveying a 
mill privilege by metes and bounds, 
by a distinct clause, also conveyed 
“the machinery and its appurte- 
nances, of the grist mill... with 
the rights to use said machinery in 
said mill for two years from this 
date free from rent,’’ which mill was 
not within the metes and bounds of 
the privilege conveyed, it was held 
that this transaction made the ma- 
chinery personal property for the 
purpose of the record of a purchase- 
money mortgage made by the 
grantee to the grantor. Merrill v. 
Wyman, 80 Me.*491, 495, 15 A 58. 

Mortgage or deed of fixtures as 
chattels: contemporaneously with 
mortgage or deed of land see infra 
§ 5115, 

79. Fuller v. Tabor, 39 Me. 519; 
Hines vy. Ament, 43 Mo. 298; Shell v. 
Haywood, 16 Pa. 528. 

{a] The recognition by the owner 
of land of a house thereon as be- 
longing to another person was held 
to make it personalty. Clayton v. 
Phillipp, (Tex. Civ. A.) 159 SW 117. 

80. Fuller v. Tabor, 39 Me. 519; 
Hines v. Ament, 43 Mo. 298. 

81. Barnes v. Hosmer, 196 Mass. 
323, 82 NE 27; Aldrich v. Husband, 
131 Mass. 480; Gibbs v. Estey, 15 
Gray (Mass.) 587. 

82. Barnes v. Hosmer, 196 Mass. 
323, 82 NE 27; Morris v. French, 106 
Mass. 326; Howard v. Fessenden, 14 


692 [26C.J.] 


conveyance of land, of articles which would other- 


wise pass as part of the realty.8* 
[§ 701 3. 


serted.85 


is made of the essence.§7 


[§ 71] b. Formality Necessary. 
tract by which the owner of the land undertakes 
to dispose of the article separately from the land 
need be in writing as being within the statute of 
frauds is a matter as to which there is a confliet 
of authority which is elsewhere discussed.8%-89 
oceasionally the view has been asserted that, in or- 


Separate Sale or Mortgage—a. In 
General. By the weight of authority, a separate 
sale or mortgage of articles previously annexed to 
the land has the effect of rendering them personal- 
ty, although in no way physically severed.84 In 
some states, however, a contrary view has been as- 
In any event, a sale or mortgage oper- 
ates as a license actually to sever and to remove 
the article,8® within the time limited, where time 
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gage must be so executed as to comply with the 


statutory requirements as to the conveyance of 


land.®° 


[§ 72] F. As against Third Persons—l. Prior 
Mortgagee of Land. Whatever view may be taken 
as to the right of a mortgagor of land actually 
to sever fixtures thereon as against the mortgagee,®? 
the cases are ordinarily in agreement that, after 
executing a mortgage on land which covers articles 
annexed thereto as. part thereof, one cannot affect 
the security of the mortgage by a merely con- 


structive severance, as for instance by a separate 


Whether a con- 


severed.?? 


And 


der to effect a severance, the conveyance or mort- 


Allen (Mass.) 124; Clayton v. Phil- 
lipp, (Lex.,Civs A.) 159 SW 117: 

83. Badger v. Batavia Paper Mfg. 
Co., 70 Ill. 302; Straw v. Straw, 70 
Wit240; 739" A 11095. 

{a] Exception in mortgage has 
been regarded as not making the ar- 
ticle excepted personalty. Davis v. 
Hastham, 81 Ky. 116. 

Validity of reservation or excep- 
tion in conveyance or mortgage see 
infra § 1138. 

84. Ala.—Johnston vy. Philadelphia 
Morte. ete:, Co. 129 Ala. -515,°309 S 
15, 87 AmSR) 75. 

Ark.—Hensley v. Brodie, 16 Ark. 511. 

Dak.—Myrick v. Bill, 3 Dak. 284, 
17 NW 268. 

Ind.—Foy v. Reddick, 31 Ind. 414. 
PG v. Sankey, 38 Iowa 

Me.—Davis v. Emery, 61 Me. 140, 
ae et 553; Folsom v. Moore, 19 Me. 
252.7 

Mich.—Manwaring v. Jenison, 61 
Mich. 117, 27 NW 899; Wheeler v. 
Bedell, 40 Mich. 693. 

N. Y.—Melton v. Fullerton-Weaver 
Realty Co., 214 N.Y. 571, 108 NB 
849 [rev 157 App. Div. 525, 142 NYS 
852, and dist Heckscher Bldg. Corp. 
v. Melton, 113 Misc. 184, 184 NYS 
624]; Kelly v. Washburn, 178 App. 
Div. 664, 165 NYS 891. 

N. D.—Russell v. Meyer, 7 N. D. 
335, 75 NW 262, 47 LRA 637. 

Tex.—Spencer v. Brown, (Civ. A.) 
198 SW 1179 (contract of sale); Tay- 
lor v. Lee, (Civ. A.) 139 SW 908.- 

Wis.—Corcoran v. Webster, 50 Wis. 
125, 6 NW 513. 

Ont.—Rose v. Hope, 22 U. C. C. P. 
482. 

[a] Tllustration.—The sale of an 
engine and apparatus in a mill house, 
accompanied by delivery of posses- 
sion and exercise of ownership by 
the vendee, was held to amount to 
such a severance as to make them 
personal property, and entitle the 
vendee to bring replevin against a 
purchaser of the land, although the 
articles were not all removed by the 
vendee. Hensley v. Brodie, 16 Ark. 


611. 

{b] ‘That in leasing premises the 
lessor sold fixtures to lessee, and 
agreed not to regard them as fix- 
tures, was held to effect a construc- 
tive severance. O’Brien v. Mueller, 
96 Md. 134, 53 A 663. 

(a] Fixture not personalty for 
purpose of execution by reason of 
the fact that the owner of the land 
has regarded it as_ personalty. 
Dooley Ve JCrist, = 25) Tlly 15613 

{d] Conclusiveness as against mort- 
gagee——A subsequent mortgagee of 
fixtures as chattels cannot, after tak- 
ing possession and under the mort- 
gage and severing them, claim that 


a prior mortgage of them should 
have been recorded as a real estate 
mortgage. Smith v. Waggoner, 50 
Wis. 155, 6 NW 568. 

Bill of sale or chattel mortgage 
contemporaneous with deed or mort- 
gage of land see infra § 115. 

85. Eddy v. Hall, 5 Colo. 576; 
Cross v. Weare Commun. Co., 153 Ill. 
499, 38 NE 1038, 46 AmSR 902; Dock- 
ing v. Frazell, 34 Kan. 29, 7 P 618; 
Green v. Chicago, etc., R. Co., 8 Kan. 
A. 611, 56 P 136; Kendall Mfg. Co. 
v. Rundle, 78 Wis. 150, 47 NW 364. 

[a] Refusal to permit severance. 
—The refusal of the owner of the 
land to permit the severance and re- 
moval of a building by the one to 
whom he had sold it was held not 
to make the building personalty so 
as to be the subject of replevin. 
Eddy v. Hall, 5 Colo. 576. 

{b] In Massachusetts (1) a sep- 


‘arate sale or mortgage of a fixture 


does not make the article a chattel 
as against third persons, at least 
those in the position of purchasers 
for value (Madigan v. McCarty, 108 
Mass. 376, 11 AmR 371; Gibbs v. Es- 


tey, 15 Gray 587; Richardson v. 
Copeland, 6 Gray 536, 66 AmD 
424), (2) although it may possibly 


do so as, between the parties there- 
to (Ex p. Ames, 1 F. Cas. No. 323, 1 
Lowell 561). : 

86. Trull v. Fuller, 28 Me. 545; 
Barry v. Woodbury, 205 Mass. 592, 
91 NE 902; Poor v. Oakman, 104 
Mass. 309; Shaw v. Carbrey, 13 Allen 
(Mass.) 462. ; 

{a] Effect of custom.—JAIt being 
sought to introduce evidence of the 
custom to regard as chattels articles 
mortgaged as such, Shaw, C. J., 
said: “The evidence of usage was 
rightly rejected; it could not be re- 
ceived to control the operation of 
law, arising from the actual annexa- 
tion of the engine and boiler to the 
freehold. If it be said, it might have 
tended to show the intent of the 
parties; the answer is, that the in- 
tent of the parties was manifest 
enough from the agreement of the 
parties and the mortgage. But the 
difficulty was, (by mistake of the 
law, no doubt,) that this intention 
was one which the law could not 
carry into effect, that of hypothe- 
cating a portion of the realty, as 
personal property, without sever- 
ance.” Richardson v. Copeland, 6 
Gray (Mass.) 536, 538, 66 AmD 424. 

87. Heckscher Bldg. Corp. v. Mel- 
ton, 113 Misc. 184, 184 NYS 624. 

88-89. See Frauds, Statute of [20 

Cye 229, 245]: 
_ 90. Johnston v. Philadelphia Mortg., 
ete: Co.8 129 Alay 51155) S0mS Mb es 
AmSR 75; Rice v. Adams, 4 Del. 332. 

[a] Acknowledgment and record 


mortgage or sale of the articles annexed.?? 
the case of an actual severance, the mortgagee has 
been regarded as retaining his lien on the article 
When the mortgagee has the legal title, 
he may, it has been held, recover a building removed 
from the land, as belonging to him,®* while a con- 
trary view has been adopted when the mortgagee 


Even in 


of deed as deed of realty were held 
necessary to render it valid as 
against third persons, such as at- 
taching creditors or subsequent pur- 
of the land. Trull v. Ful- 
28 Me. 5465. 

{b] In New Hampshire (1) it 
was held that a chattel mortgage 
would effect a severance. Gooding v. 
Riley, 50 N. H. 400. (2) But it was 
subsequently decided that, since the 
articles were realty, they could not 
be conveyed or constructively severed 
from the soil and converted into per- 
sonal property by a bill of sale not 
under seal, this not passing the legal 
title. Dudley v. Foote, 63 N. H. 57, 
56 AmR 489. 

91. See Mortgages [27 Cyc 916]. 

92. Colo.— Fisk v. People’s Nat. 
Bank, 14 Colo. A. 21, 59 P 63. 

Iowa.—Feoria Stone, etc., Works v. 


Sinclair, 146 Iowa 56, 124 NW 1772; 
Adams v. Beadle, 47 Iowa 439, 29 
AmR 487. 


Me.—Young v. Chandler, 102 Me. 
251, 66 A 539. 

Mich.—Coleman v. Stearns Mfg. 
Co., 38 Mich. 30. 

N. Y.—Hart v. Sheldon, 34 Hun 38. 

N. C.—Cox v. New Bern Lighting, 
etc., Co., 151 N: C. 62, 65 SE 648, 134 
AmSR 966, 18 AnnCas 936. 

Tex.—Brown v. Roland, 11 Tex. 
Civ. A. 648, 3 SW 2738. 

Wis.—Smith v. Waggoner, 50 Wis, 
155, 6 NW 568. 

fa] But a contrary view appears 
to be asserted in Anderson v. Cream- 
ery Package Mfg. Co., 8 Ida. 200, 67 
P 493, 101 AmSR 188, 56 LRA 554 
(chattel mortgage to vendor of ar- 
ticle given priority). 

93. Dorr v. Dudderar, 88 Ill. 107: 
Partridge v. Hemenway, 89 Mich. 
454,50 NW 1084, 28 AmSR 322; Ham- 
lin v. Parsons, 12 Minn. 108, 90 AmD 
284; Curry v. Schmidt, 54 Mo. 515. 

[a] Tllustration.—Where a build-, 
ing which was so attached to the 
freehold as to make it a part of the 
realty, and was therefore covered by 
a mortgage of the realty, was re- 
moved by a subsequent grantee of 
the realty, who executed a mort- 
gage on the land to which it had 
been moved by him, to a mortgazee 
without notice, the original mort- 
gage was regarded as the prior 
equity, and the house was conse- 
quently subject to its lien, if not sat- 
isfied in full from the premises from 
which the house was removed. John- 
aoe Bratton, 112 Mich. 319, 70 NW 

[b] Fixtures removed before fore- 
closure sale do not pass by a sale 
in terms of the land, but the mort- 
gagee can sell them as personalty. 
Curry v. Schmidt, 54 Mo. 515. 

94. Dorr v. Dudderar, 88 Ill. 107 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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has merely a lien.°5 When the building was taken 
apart, however, and the materials used by the mort- 
gagor in erecting a structure on other land, it was 
considered that the mortgagee, although having the 
legal title to the land, lost all right as regards such 
materials.°6 

[§ 73] 2. Prior Lienor Other than Mortgagee. 
As against a prior lienor other than a mortgagee, 
even an actual physical severance by the owner 
has usually been regarded as ineffectual to devest 
the lien,®* although there are occasional decisions 
to the contrary effect.°§ 

[§ 74] 38. Grantor Enforcing Forfeiture. The 
severance of an article by the grantee of land has 
apparently been regarded as effective as against a 
grantor of the land asserting a forfeiture for 
breach of condition subsequent.°®? 

[§ 75] 4. Subsequent Purchaser or Mortgagee 
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of Land. An actual severance is effective as against 
a subsequent purchaser of the land.1. But a mere con- 
structive severance is not effective as against a sub- 
sequent purchaser or person standing in the position 
of a purchaser, who is without notice of the sever- 
ance.” An attaching creditor has been regarded as 
entitled to protection within such a rule,? but not 
a purchaser at execution sale* or an assignee in 
bankruptey.> According to some authorities, a con- 
structive severance is not effective as against a 
subsequent purchaser, even though he has notice 
thereof,° while by others he is not protected if he 
takes with notice.? A subsequent purchaser of the 
land is, it has been decided, not charged with no- 
tice of a prior mortgage on the fixture by the fact 
oe it is recorded among the chattel mortgage rec- 
ords. 


VIII. FIXTURES AS BETWEEN HEIR AND PERSONAL REPRESENTATIVE 


{§ 76] The rule that what has been annexed 
to the freehold becomes part thereof is stated to ap- 
ply with full force in favor of an heir as against 
a personal representative of the landowner.® 


(holding that replevin would lie if [a] 


As against subsequent levy 


Trade fixtures. That an article was annexed for 
frade purposes does not, by the weight of authority, 
give the personal representative a right of re- 


85 A 1131; Mitchell v. Freedley, 10 


the building was not attached to 
other land, but not if it was so at- 
tached). 

95. Clark v. Reyburn, 1 Kan. 281. 

96. Peirce v. Goddard, 22 Pick. 
(Mass.) 559, 33 AmD 764. 

97. See cases infra this note. 

[a] Execution lien.— Latham v. 
Blakely, 70 N. C. 368. 

{b]. Mechanic’s lien.—Gray _ v. 
Holdship, 17 Serg. & R. (Pa.) 413, 17 
AmD 680. 


[c] Judgment lien. — Witmer’s 
App., 45 Pa. 455, 84 AmD 505. See 
also Yates v. Joyce, 11 Johns. (N. 


Y.) 136 (judgment creditor held to 
be entitled to redress because his 
security was impaired by sever- 
ance). 

[ad] MTllegal preference.—An owner 
of a steam mill property and land, 
encumbered for more_ than _ their 
value by dower and judgment liens, 
was held not entitled to remove con- 
stituent parts of the machinery, in 
order that they might be levied on 
as personalty under the execution of 
a subsequent judgment creditor, to 
the detriment of the prior judgment 
creditor, this involving a fraud and 
jllegal preference. Witmer’s App., 
45 Pa. 455, 84 AmD 505. 

98. See cases infra this note. 

[a] As against prior vendor’s 
lien, on the authority of a previous 
decision as between mortgagor and 
mortgagee. Stowell v. Waddinzgham, 
100 Cal. 7, 34 P 436. 

[b] As against state’s lien for 
taxes.—State v. Goodnow, 80 Mo. 
271. j 

99. Bay City Land Co. v. Craig, 
Tes One enlea Sin eames 

Chattel mortgage prior to annexa- 
tion see supra § 56. ; 

1. Bringholff v. Munzenmaier, 20 
Iowa 513; Fulton v. Norton, 64 Me. 
410; Moore v. Moran, 64 Nebr. 84, 
89 NW 629. 

2. Ala.— Cochrane v. McDermott 
Adv. Agency, 6 Ala. A. 121, 60 S 
421. 

Me.—Fenlason v. Rackliff, 50 Me. 
362; Trull v. Fuller, 28 Me. 545. 

Nebr.—Moore v. Moran, 64 Nebr. 
84, 89 NW 629. 

N. Y.—Lacustrine Fertilizer Co. v. 


hake Guano, -6te,. Co, 9 82 Ne Y. 
476. 
NW. D.—Russell v. Meyer, 7 N. D. 
335, 75 NW 262, 47 LRA 637. 
Tex.—Taylor v. Lee, (Civ.. A.) 139 
SW 908. 


Wis.—Smith v. Waggoner, 50 wis.| 


155, 6 NW 568. 


by creditor.—After articles have he- 
come fixtures, the fact that the own- 
er and mortgagee of “the land re- 
gard them as chattels and so treat 
them by the making of a chattel 
mortgage thereon does not make 
them chatteis as against a third per- 
son levying on them as realty. Cross 
v. Weare Commn. Co., 153 Ill. 499, 
38 NE 1038, 46 AmSR 902. 

[b] In Quebec the purchaser of a 
building apart from the land is ap- 
parently protected as against a sub- 
sequent mortgagee of the land ir- 
respective of notice. Reed v. Belav- 
ance, 19 Que. K. B. 369. 

{c] In Louisiana it has been de- 
cided that where immovables, have 
become immobilized by destination, 
the mere change of mind by the for- 
mer owner cannot of itself deimmobi- 
lize them as against a purchaser or 
mortgagee without notice. Scovel v. 
Shadyside Co., 127 La. 918, 69 S 745, 
AnnCas1917B 178. 

3. Trull v. Fuller, 28 Me. 545. 

4, Manwaring v. Jenison, 61 Mich. 
117,-27 NW 899. 

5. Ex p. Ames, 1 F. Cas. No. 323, 
1 Lowell 561. 

6 Madigan v. McCarthy, 108 
Mass. 376, 11 AMR 371; Poor v. Oak- 
man, 104 Mass. 309; Burk v. Hollis, 
98 Mass. 55; Gibbs v. Estey, 15 Gray 
(Mass.) 587; Richardson v. Copeland, 
6 Gray (Mass.) 536, 66 AmD 424; 
Keeler v. Keeler, 31 N. J. Eq. 181. 

[a] Reannexation. — Where fix- 
tures had been constructively severed 
from the freehold, by a bill of sale 
contemporaneous with the convey- 
ance of the land, but their physical 
annexation was permitted, by the 
erantee of the realty and of the fix- 
tures, to remain undisturbed, the 
subsequent execution by him of a 
conveyance of the realty, in which 
the fixtures were not referred to 
either by way of transfer or of res- 
ervation, was held a constructive re- 
annexation of the fixtures to the 
freehold, making them a part there- 
of in favor of the grantee’s mort- 
gagee. Solomon v. Staiger, 65 N. J. 
L. 617, 48 A 996. a 

7, U. S.—Williamson v. Clay Cen- 
ter, 237 Fed. 329, 150 CCA 3438. 

Ark.—Hensley v. Brodie, 16 Ark. 


11. 
: Ill.— Goff v. O’Connor, 16 Ill. 421. 
Ind.—Keeney v. Whitlock, 7 Ind. 
A. 160, 34 NE 502. 
Mo.—Muehling v. Magee, 168 Mo. 
A. 675, 153 SW 787. 
Pa.—Igoe v. Hansen, 238 Pa. 144, 


Pa. 198. 
fey ale ase Vv. Hope, ) 22° Us. ‘Ce P) 


8. Elliott v. Hudson, 18 Cal. A. 
642, 124 P 108, 108; Peoria Stone, 
etc., Works v. Sinclair, 146 Iowa 56, 
124 NW 772; Bringholff v. Munzen- 
maier, 20 Iowa 518. Contra Rose v. 
Hope, 22, UC) GP 439) 

{a]. A mortgage of the fixture, re- 
corded as realty mortgage, is effec- 
tive aS against subsequent mortgage 
of the realty. Brodrick v. Kilpat- 
vick, 82 Fed. 138. 

9. U. S.—Van Ness v. Pacard, 2 
Retna 3iign tn lined cous. 

Fyualaet i ec bat v. Billings, 35 Iowa 
iat tags Peake v. Cobb, 99 Mass. 
a7. * 

Pa.—Wilson v. 7 Wkiy 
NC.33. 

Eng.—Bain v. Brand, 1 App. Cas. 
762; In re Hulse, [1905] 1 Ch. 406, 2 
AnnCas 404; Norton v. Dashwood, 
[1896] 2 Ch. 497; Lawton v. Lawton, 
3 Atk. 13, 26 Reprint 811; Winn v. 
Ingilby, 5 B. & Ald. 625,°7 HCI, 214, 
106 Reprint 1319; Rex v. St. Dunston, 
4 B. & C. 686, 10 ECL 758, 107 Re- 
print 1216; Colegrave v. Dias Santos, 
2 B. & C. 16, 9 BCL 42; 107 Reprint 
311; Elwes v. Maw, 3 East 38, 102 
Reprint 510, 12 ERC 193; Lawton v. 
Salmon, 1 H. Bl. 259 note b, 126 Re- 
print 151. 

[a] Early statements of rule.— 
That this is the law was decided as 
CarlyecaSa lo 06 e CYe Be eel uN Eene sven 
26b), and it is so stated in the early 
textbooks and:digests. In Sheppard 
Touchstone p 470, it is said that 
the incidents of a house, as glass 
windows annexed. with nails, and 
wainscoting fixed by nails, screws, or 
irons, tables, furnaces of lead and 
brass, and vats in a brew and dye 
house, standing and fastened to the 
walls, or fastened to the ground in 
the middle of the house, and the 
doors that are hanging upon the 
house, should not go to the executor 
or administrator to be severed and 
sold away from the-house. And so 
in Godolphin pt 2 c 14 § 1, it is said 
that all things fastened to the free- 
hold or to the ground by mortar or 
stone, as tables, mangers, millstones, 
anvils, doors, keys, glass windows, 
and the like, belong to the heir and 
not to the executor. 

[b] That the land was purchased 
by decedent, and did not descend to 
him, is immaterial. Fisher v. Dixon, 
12 Cl. & F. 312, 8 Reprint 1426. 


Freeman, 
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moval,’° although there are occasional judicial sug- 
gestions or statements 11 and even a decision !2 that 


it does have such an effect. 


Domestic and ornamental fixtures. 
are early decisions to the effect that articles an- 
nexed to the freehold for purposes of ornament or 
domestic convenience pass to the executor rather 


FIXTURES 


Fh Ra Og ae 


[§§ 76-78 


than to the heir,'® no such exception to the general 
rule is recognized in the later cases, such articles 


being assumed to pass to the heir if so annexed as 


While there 


to be part of the realty."4 

Particular articles. 
ticular articles are part of the realty so as to pass 
to the heir are cited in the note below.1® 


Decisions as to whether par- 


Ix. FPIXTURES AS BETWEEN LIFE TENANT AND REMAINDERMAN | 


[§ 77] A. General Rule. 


[c] Erections by strangers to 
title—-That the erections were by 
persons who merely claimed to own 
the land, without right thereto, is 
immaterial. Kinsell v. Billings, 35 
Iowa 154. 

{d] A native custom to remove 
buildings was held not to affect the 
rights of the heir to the building. 
Kahinu v. Aea, 6 Hawaii 68. 

[e] What heir entitled.—The fix- 
ture passes to the person to whom 
the land passes, the title to the for- 
mer having become merged in that 
to the latter. Ward v. Ives, 91 Conn. 
12, 98° A> 337. 

[f] In New York, Rev. St. p 82 
§ 6 subd 4 provided that among the 
property to be deemed assets, which 
shall go to the executors or admin- 
istrators, are ‘‘things annexed to the 
freehold, or to any building for the 
purpose of trade or manufacture, and 
not fixed into the wall of a house 
so as to be essential to its support;” 
and 2 Rev. St. p § 7, provided 
that things annexed to the freehold, 
or to any building, shall not go tuo 
the executor, but shall descend with 
the freehold to the heirs or devisees, 
exc2pt such fixtures as are mentioned 
in the section first quoted. The ef- 
fect of these provisions is considered 
in Ford v. Cobb, 20 N. Y. 344; Mur- 
dock v. Gifford, 18 N. Y. 28; Buck- 
ley v. Buckley, 11 Barb. 43; Hovey 
v. Smith, 1 Barb. 372; Walker v. 
Sherman, 20 Wend. 636; House Vv. 
House, 2 NYLegObs 206, 10 Paige 
158. 

10. Fisher v. Dixon, 12 Cl. & F. 
312, 8 Reprint 1426; Lawton v. Sal- 
mon, 1 H. Bl. 259 note b, 126 Reprint 
151; Mather v. Fraser, 2 Kay & J. 
536, 69 Reprint 895. { 

[a] Reason for rule.—‘“The prin- 
ciple upon which a departure has 
been made from the old rule of law 
in favour of trade, appears to me 
to have no application to the rres- 
ent case. The individual who erect- 
ed the machinery was the owner of 
the land and of the personal prop- 
erty, which he erected and employed 
in carrying on the works; he might 
have done what he liked with it; 
he might have disposed of the land; 
he might have disposed of the ma- 
chinery; he might have separated 
them again. It was, therefore, not at 
all necessary, in order to encourage 
him to -.erect those new works 
which are supposed. to be beneficial 
to the public, that any rule of that 
kind should be established, because 
he was master of his own land. It 
was quite unnecessary, therefore, to 
seek to establish any such rule in 
favour of trade as applicable here, 
the whole being entirely under the 
control of the person who erected 
this machinery.”? Lord Cottenham in 
Fisher v. Dixon, 12 Cl. & FB. 312, 328, 
8 Reprint 1426. \ 

fb] Without specific reference to 
this question, articles evidently an- 
nexed for trade purposes have been 
regarded as fixtures passing to the 
heir. Powell v. Monson, ete., Mfg. 
Co., .20 -F...Cas.) No! 11,357,013 Mason 
459; Kinsell v. Billings, 35 Iowa 154; 


As between a tenant 
of land for life, or his representative, and the re- 
mainderman or reversioner, the rule forbidding, re- 
moval is, it is said, applied with less strictness than 


Buckley v. Buckley, 11 Barb. (N. Y.) 
43; House v. House, 2 NYLegObs 


206, 10 Paige 158. ; 
i Love, 5 Hayw. 


11. 
(Tenn.) 109; Trappes v. Harter, 2 
Cromp, & M. 153, 149 Reprint 712 
(per Lord Lyndhurst); Elwes v. Maw, 


3 Hast 38, 102 Reprint 510, 12 ERC 


193. 
12. McDavid v. Wood, 5 Heisk. 
(Tenn.) 95 (holding that sawmill, 


being erected for manufacturing pur- 
poses, passed as personal and not 
real property). Compare Johnson y. 
Patterson, 13 Lea (Tenn.) 626 (ma- 
chinery in a cotton mill, the mill 
having been sold under a mortgage 
to the decedent and bought in by 
the heirs, held part of the realty, 
and not to be disturbed as person- 
alty). 

13. Squier v. Mayer, 2 Eq. Cas. 
Abr. 430, 22 Reprint 366, Freem. 249, 
22 Reprint 1189 (furnace, although 
affixed to the freehold and purchased 
with the house, and also the hang- 
ings nailed to the walls, held to pass 
to the executor and not to the heirs); 
Harvey v. Harvey, Str. 1141, 93 Re- 
print 1088 (hanging tapestry and 
iron backs to chimneys held to be- 
long to the executor). 


14. Bainway v. Cobb, 99 Mass. 
457; Tuttle v. Robinson, 33 N. H. 
104; Norton v. Dashwood, [1896]* 2 


Ch. 497; Rex v. St. Dunstan, 4 B. & 
C. 686, 10 ECL 758, 107 Reprint 1216; 
Colegrave v. Dias Santos, 2 B. & C. 
76, 9 ECL 42, 107 Reprint 311; Cave 
v. Cave, 2 Vern. Ch. 508, 23 Reprint 
925. 

15. See cases infra this note. 

{a] Held to pass to the heir.—(1) 
Main millwheel and.gearing of a fac- 
tory, attached to the factory and 
necessary for its operation. Powell 
v. Monson, ete., Mfg. Co., 20 F. Cas. 
No. 11,357, 3 Mason 459. (2) Rails in 
a fence, but not those merely stacked 
on the ground. Clark v. Burnside, 15 
Tll. 62. (3) Sawmill built in a per- 
manent manner, partly in the bed of 
the river and partly in the bank. 
Kinsell v. Billings, 35 Iowa 154. (4) 
Stone sink, weighing two hundred or 
two hundred and fifty pounds, set by 
the owner of a dwelling house closely 
against the walls, in a corner of one 
of the rooms, in a frame. Bainway 
v. Cobb, 99 Mass. 457. (5) Hay scales 
set on land in an excavation made in 
stone for the purpose. Dudley v, 
Foote, 63 N. H. 57, 56 AmR 489. (6) 
Gravestones. Sabin v. Harkness, 4 

. MW. 415, 217. AmD. 437. | (7). Gaso- 
meter and apparatus for generating 
gas. Hays v. Doane, 11 N. J. Eq. 84. 
(8) Erections connected with a cot- 
ton factory, such as the dams, water- 
wheels, gearing, machinery, etc. 
Buckley v. Buckley, 11 Barb. (N. Y.) 
43. (9) Waterwheels, millstones, 
bolting apparatus, etc. of a grist- 
mill. House v. House, 2 NYLegObs 
206, 10 Paige 158. (10) Running gear 
of vsotton gin. McKenna v. Ham- 
mond, 21'S. C. L. 331, 30 AmD 366. 
(11) Mining machinery, including all 
that belonged to that machinery, al- 
though more or less capable of being 
detached from it, and more or less 


between executor and heir and with more strictness 
than between landlord and tenant.+6 
[§ 78] B. Trade Fixtures. 


or his personal representative, has ordinarily been 


The tenant for life, 


capable of being used in such de- 
tached state. Fisher v. Dixon, 12 Cl. 
& F. 312, 8 Reprint 1426. (12) Hop 
poles, although piled between seasons 
on the land. Bishop v. Bishop, 11 N. 
Y. 123, 62 AmD 68. (13) Stone sink 
in dwelling house, used for domestic 
work. Bainway v. Cobb, 99 Mass. 
457. (14) Stoves and grates. Tuttle 
v. Robinson, 33 N. H. 104; Rex v. St. 
Dunstan, 4 Bo &. C..686,01 0A 758" 
107 Reprint 1216; Colegrave v. Dias 
Santos, 2 B. & C. 76, 9 ECL 42, 107 
Reprint _3H1. (15) Pictures and 
glasses, if put up instead of wain- 
scot, since the house ought not to 
come to the heir maimed and dis- 
figured. Cave v. Cave, 2 Vern. Ch. 
508, 23 Reprint 925. (16) Tapestry 
fastened to the walls of the room. 


poten v. Dashwood, [1896] 2 Ch, 
{b] Held not to pass to the heir. 


—Still not affixed to the house and 


removable without injury’ to the 
house. Crenshaw v. Crenshaw, 2 
corr Se (12 Va.) 22, 
16. a.—Harkness v. Sears, 
Ala. 493, 62 AmD 742, J sy 
N. Y.—Buckley v. Buckley, 11 
Barb. 


43. 
Pa.—White v. Arndt, 1 Whart. 91. 


Tenn.—Cannon v. Hare, 1 Tenn. 
Ch. 22. 
Eng.—Elwes v. Maw, 3 East 38, 


102 Reprint 510, 12 ERC 193. 

{a] The remainderman is not 
estopped to claim the improvements 
by the fact that he permitted them 
to be made by one who derived title 
through the life tenant, without giv- 
ing notice of his rights. Stewart v. 
Matheny, 66 Miss. 21, 5 S 387, 14 
AmSR 588. 

[b] Articles not annexed may be 
removed by the life tenant. Clem- 
ence v,Steere, 1 R. I. 272, 53 AmD 
621 (crib placed on a rock but not 
annexed to the freehold). 

{c] A lessee of the tenant for life 
(1) has no greater rights than the 
tenant for life himself. Brandmeier 
v. Pond Creek Coal Co., 26 Pa. Dist. 
29; Cannon v. Hare, 1 Tenn. Ch. 22. 
(2) His rights cannot be increased 
by collateral agreement, not assent- 
ed to by the remainderman, with the 
tenant for life alone, giving to the 
lessee the right of removal. Demby 
v. Parse, 53 Ark. 526, 14 SW _ .899, 12 
LRA 87%. (3) The mere acceptance 
of rent by the remainderman does 
not show assent. Haflick v. Stober, 
11 Oh. St. 482; White v. Arndt, 1 
Whart. (Pa.) 91. 

[a4] An agreement between the 
lessee of the life tenant and the life 
tenant, that buildings erected by the 
lessee shall belong to the latter and 
be removable .by him, held to make 
them personalty even after their 
transfer by the lessee to the life 
tenant. Merrell v. Garver, 54 Ind. A. 
514, 101 NE 152. 

{e] Improvements by husband on 
land in which wife held life interest 
regarded as belonging to the re- 
mainderman, as if made by the wife 
Se pte Glidden v. Barnett, 43 N: H. 

06. 

{f] 


For later cases, developments and ckanges in the law see cumulative Annotations, same title, page and note number. 


Tracks laid by grantee of life. 


3 a 


§§ 78-81] 


permitted to remove articles annexed by him for 


purposes of trade.1? 


[§ 79] C. Agricultural Fixtures. Agricultural 
fixtures have been regarded as not removable by the 


life tenant or his representative.18 


[§ 80] 


D. Domestic and Ornamental Fixtures. 
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lease to remove domestic and ornamental fixtures 19 
a like privilege might perhaps be regarded as vested 
in a life tenant, and it has been held that if a 
life tenant affixes articles, such as tapestries, for 


the purpose of ornament and enjoyment, he or his 


On the analogy of the right of the tenant under a 


representative may remove them.2° 


X. FIXTURES AS BETWEEN LANDLORD AND TENANT 


[§ 81] A. Tendency to Favor Tenant. 


tween landlord and tenant, it has 


than in the case of any other relation, the greatest 
latitude and indulgence are to be allowed in favor 
of the tenant’s claim to have particular articles 
considered as personal chattels rather than as part 


tenant, such grantee being a public 
railway corporation, held. removable 
by it on grounds of public policy. 
Charleston, etc., R. Co. v. Hughes, 
105 Ga. 1, 30 SH 972, 70 AmSR 17; 

hicago, etc., R. Co. v. Goodwin, 111 
D220, 08. AMR, 622, 

17. Buckley v. Buckley, 11 Barb. 
CN. -¥Y.) 43; Hinds’ Est. 5. Whart. 
(Pa.) 138, 34 AmD 542; In re Hulse, 
[1905] 1 Ch. 406, 2 AnnCas 404; Law- 
ton v. Lawton, 3 Atk. 13, 26 Reprint 
811; Elwes v. Maw, 3 Wast 38, 102 
Reprint 519, 12 ERC 193; Penton v. 
Robart, 2 Wast 88, 102 Reprint 302; 
Lawton v. Salmon, 1 H. Bl. 259 note 
b, 126 Reprint 151; Ward v. Dud- 
ley, 57 L.' T. Rep. -N. S. 23; McLaren 
v. Coombs, 16 Grant Ch. (U. C.) 587. 

[a] Statement of Lord Hardwicke. 
—(1) In holding that a fire engine 
set up by a tenant for life on a col- 
liery could be removed by the ten- 
ant, as being a mixed case between 
enjoying the profits of land and 
earrying on a species of trade, Lord 
Hardwicke said: “It is very well 
known, that little profit can be made 
of coal-mines without this engine; 
and tenants for lives would be dis- 
couraged in erecting them, if they 
must go from their representatives 
to a remote remainder-man, when 
the tenant for life might possibly 
die the next day after the.engine is 
set up. These reasons of public 
benefit and convenience weigh 
greatly with me, and are a principal 
ingredient in my present opinion. 
Lawton v. Lawton, 3 Atk. 13, 16, 26 


Reprint 811. (2) This view was 
affirmed by the same judge _ on 
facts in Dud- 


practically the same J 
ley v. Warde, Ambl. 113, 27 Reprint 
73 (in which case it was stated that 
the rights of a tenant in tail were 
the same as those of a tenant for 
life). : 

[b] Husband as life tenant.—In 
view of this right of removal by a 
tenant for life, a husband could re- 
move structures presi by ne un 

jand of his wife for purp 
ate. Hinds’ Est., 5 Whart. (Pa.) 
-138, 34 AmD 542. But see Albert v. 
Uhrich, 180 Pa. 283, 36 A 745 (ap- 
parently contra). 

[c] Tenant by curtesy.—An en- 
gine, cotton gin, and condenser at- 
tached to the realty by a tenant by 
the curtesy after his term com- 
menced, for the purpose of milling 
corn and ginning cotton for the 
neighborhood, as well as for himself, 
were held to belong on his death to 
his executor as against the remain- 
derman, as being an annexation by a 
life tenant for the mixed purpose of 
trade and agriculture. Overman V. 
Sasser, 107 N. C. 432, 12 SE 64, 10 
LRA 722. 

[da] Structures erected for rental 
purposes, and not for the purposes 
of trade or business belong to the 
remainderman. Demby v. Parse, 53 
Ark. 526, 14 SW 899, 12 LRA 87; Can- 
non v. Hare, 1 Tenn. Ch. 22. ae 

[e] essee of life tenant entitled 


As be- 
been said, more 


to remove trade fixtures annexed by 
him. White v. Arndt, 1 Whart. (Pa.) 


91. 
Haflick v. Stober, 11 Oh. St. 


18. 

82. 

_ “If the tenant, after having en- 
jJoyed the fruits of the land, during 
perhaps a long life, may, just he- 
fore his death, strip it of the fences 
he has built, and the house and the 
barn he has erected, because the ad- 
vance in the improvement and com- 
merce of the country would leave the 
land of as much intrinsic value as 
when he took possession, and con- 
vert it into a solitary waste for the 
winds to moan over, the tenant of a 
new generation will have to take the 
land as it was a generation before, 
and commence improvements’ de 
novo. This, I apprehend, would be a 
slovenly mode of promoting the in- 
terests of agriculture. There is a 
debt due to the land in return for 
its fruits and products, and a good 
tenant for life always pays it; he 
manures it, fences it, and builds a 
habitation on it, and they become 
part of the freehold, and thus the 
interest of agriculture is promoted. 
These exertions are the voluntary 
gift of the life tenant to the in- 
heritance; he dedicates them to the 
inheritance, when he has enjoyed the 
fruits of his labor. A good farmer 
creates, but does not destroy; and I 
may add that this rule, just in itself, 
has a tendency to liberalize the social 
affections, as well as to promote agri- 
culture; it banishes that sordid and 
selfish spirit which would destroy 
what the individual can no longer 
enjoy.” McCullough v. Irvine, 13 
Pa. 4388. 

[a] But articles available both 
for trade and agriculture were held 
to be removable by the life tenant. 
Overman v. Sasser, 107 N. C. 432, 12 
SE 64, 10 LRA 722. 

19. See infra § 89. 

20. Leigh v. Taylor, [1902] A. C. 
157 [aff In re De Falbe, [1901] 1 Ch. 
523]. But see D’Eyncourt v. Gregory, 
L. R. 3 Eq. 382 (where the question 
being as to the right of a life tenant, 
who had erected a manor house upon 
the land and placed therein many ar- 
ticles of an ornamental character, to 
dispose of such articles by will, Lord 
Romilly, M. R., considered merely 
the character of the articles as part 
of the realty and disposed of the 
questions as follows: Tapestry on 
wooden stretchers attached by 
screws to blocks of wood inserted in 
the wall, the usual way of securing 
tapestries, and a portrait fastened 
in the same manner, and likewise 
frames filled with satin nailed to the 
wall, were held to be part of the 
realty; while a chimney glass and an 
oil painting attached with nails or 
screws to the wall were considered 
not to be part of the realty, it be- 
ing stated that the question as to 
whether these articles could be dis- 
posed of by the life tenant depended 
not upon whether they were easily 


of the freehold or inheritance.?1 
tioned, however, whether this asserted tendency on 
the part of the courts to regard an article annexed 
by the tenant as retaining its personal character 
1s not, to a considerable extent, merely a recogni- 
tion of the tenant’s right,2? to remove articles an- 


—————— eee 


It may be ques- 


removed, but whether they were es- 
Sentially a part of the building it- 
self. And so carved kneeling figures 
and sculptured vases in the hall of 
the manor house were held to be irre- 
movable because they were strictlv 
part of the architectural design for 
the hall, and not mere ornaments 
placed in the hall, and the same was 
decided as to statues and stone gar- 
den seats in the grounds). 

21. U. S.—Van Ness v. Pacard, 2 
Pete 137, eo edhe 7a Armstrong 
Cork Co. v. Merchants’ Refrigeratiny 
Co., 184 Fed. 199, 107 CCA 93 [mod 
171 Fed. 778]. 

Ill—Fehr Constr. Co. v. Postl 
System of Health Bldg., 288 Ill. 634, 
124 NE 315. 

Ind.—Newecastle Theatre Co. 
Ward, 57 Ind. A. 473, 104 NE 526. 

Me.—Tolman vy. Carleton, 110 Me. 
57, 85 A 390; Young v. Chandler, 
102 Me. 251, 66 A 539. 

Md.—Rasch v. Safe Deposit, etc., 
Corn LATA ds 

Mass.—Smith vy. Bay State Sav. 
Bank, 202 Mass. 482, 88 NE 1086; 
King v. Johnson, 7 Gray 239; Wall 
v. Hinds, 4 Gray 256, 64 AmD 64; 
Whiting v. Brastow, 4 Pick. 310; Tay- 
ae v. Townsend, 8 Mass. 411, 5 AmD 

Mo.—State v. Newkirk, 49 Mo. 84; 


Vv. 


Bircher v. Parker, 40 Mo. 118;. Mc- 
Lain Inv. Co. v. Cunningham, 113 
Mo. A.- 519, 87 SW 605. 

N. Y.—Dubois v. Kelly, 10 Barb. 


496; Reynolds v. Shuler, 5 Cow. 323. 
Or.—Roseburg Nat. Bank v. Camp, 


SO VOT TAG.  Gonheanoles 
Pa.—McKim v. Burke, 57 Pa. 
Super. 530. 
S. C.—Evans v. McLucas, 15 S. C. 


67. 

Utah.—Calder’s. Park Co. v. Cor- 
less, 51 Utah 586, 172 P 310. 

Eng.—Elwes vy. Maw, 3 East 38, 
102 Reprint 510, 12 ERC 193; Elliott 
v. Bishop, 10 Exch. 507, 156 Reprint 
534. 

[a] Reason for rule.— “Tenants 
usually pay to their landlords ade- 
quate rent, and it is therefore equi- 
table that they should have the right 
to remove fixtures which have been 
put up by them for their own con- 
venience and use, and at their own 
expense.’ Wall v. Hinds, 4 Gray 
(Mass.) 256, 271, 64 AmD 64. 

{[b] A more liberal rule is ap- 
plied (1) when the annexation is 
made by a tenant than when made 
by the owner, and an article annexed 
to the land may be regarded as a 
trade or domestic fixture, and there- 
fore as personalty, if annexed by a 
tenant, but may be treated as realty 
if annexed by the owner. Blake- 
McFall (Co. ve ;Wilson,) (Or.) 193° P 
902. (2) Rule is much more strict 
as to what constitutes fixtures, as 
between executor and heir or vendor 
and purchaser than between tenant 
and landlord. Fehr Constr. Co. v. 
Postl System of Health Bldg., 288 
Ill. 634, 124 NE 315. 

22. See infra §§ 82-108, 
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nexed by him, it being frequently assumed that the 
recognition of such right of removal! in a particular 
case is equivalent to a decision that the article 
sought to be removed is a chattel and not a part 
of the realty, which is not necessarily true.23 
Articles regarded as part of realty. In spite of 
the asserted tendency on the part of the courts to 
regard an article annexed by the tenant under a 
lease as part of the realty, various articles and 
structures have been decided, in particular cases, 
to be part of the realty, although annexed by such 


a tenant.24 


23. See infra § 83. 

24 See cases infra this note. 

[a] Held part of realty.—(1) A 
building of wood fastened to rocks in 
the ground by numerous iron bolts, 
so slightly constructed that it could 
not be removed without a large ex- 
pense in strengthening it, and con- 
taining a brick chimney and fur- 
nace, the foundation of which was 
set in the ground. Talbot v. Whip- 
ple, 14 Allen (Mass.) 177. (2) Dwell- 
ing house erected on blocks or pil- 
lars not set in the ground, and oc- 
cupied by the tenant for nearly thirty 
years free of rent. Reid v. Kirk, 46 
S. Cc. L. 54. (3) Dwelling house of 
substantial character, with cellar 
under it and foundations of stone, 
moved on the land by tenant at will. 
Madigan v. McCarthy, 108 Mass. 376, 
11 AmR 871. (4) Dwelling house of 
character not stated. recht v. 
Howard et Sit, pNa iYott S65 plo NEL 84, 
9 LRANS 483. (5) A dwelling house 
and a barn erected upon the land by 
a tenant. Marks v. Ryan, 63 Cal. 
107. (6) Buildings erected on farm 
by tenant with the intention that 
they should remain, he expecting to 
be permitted to purchase the prop- 
erty, which expectation was not 
realized, by reason of the landlord’s 
death. Carver v. Gough, 153 Pa. 225, 
25 A 1124. (7) Brick building erected 
by tenant in place of one destroyed, 
which, he stated to the landlord at 
the time, he did not expect to re- 
move. lLinahan v. Barr, 41 Conn. 
471. (8) Buildings which the lessee 
commenced in the expectation of ob- 
taining a conveyance of the premises 
and which he erected as first planned, 
although he received only a lease for 
twenty years, the lease providing for 
a renewal, or a disposition of the 
building under certain circumstances, 
but stipulating that the lessee should 
not remove the building. Fletcher 
v. Kelly, 88 Iowa 475, 55 NW 474, 
291 LRA 347. (9) ‘Lean to’’ erected 
by railroad foreman on side of sec- 
tion house in which he resided, al- 
though readily removable. Mueller 
v. Chicago, ete., R. Co., 111 Wis. 300, 
87 NW 239. (10) Addition to build- 
ing, the removal of which would 
leave the building exposed and in 
need of repairs, the addition being 
moreover removable only by being 
cut into sections, and of little value 
elsewhere except for the materials. 
Holmes v. Standard Pub. Co., (N. J. 
Ch.) 55 A 1107; Fortescue v. Bowler, 
DIN. wed ce ety dak, aS) eA 44s G1) 
Addition to planing mill, the parti- 
tion between the addition and main 
building being removed, and heavy 
machinery placed in the addition, 
with: braces attached to main build- 
ing. Brownell v. Fuller, 60 Nebr. 
558, 83 NW 669. (12) Ice house, 
consisting of frame work placed on 
sills or planks. Phelps v. Ayers, 142 


Wis. 442, 125 NW 919,.20 AnnCas 
788. (13) Buildings, of character not 
specified. Schlemmer v. North, 32 
Mo. 206. (14) Sheds erected on posts 


by a tenant for the purpose of mak- 
ing brick. Beckwith v. Boyce, 9 
Mo. 560. (15) Shed erected on dock. 
Peo. v. Leo, 112 Misc. 578, 183 NYS 
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[§ 82] 
Article. 
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[s§ 81-82 


Articles not annexed by tenant. Occasionally the 
question has arisen whether an article which is on 
the leased premises at the time of the lease is a 
fixture and so included in the lease.?° 
B. Rights of Removal Independent of 
Agreement—l. As Based on Chattel Character of 
An article annexed by the tenant under 
a lease has been not infrequently decided to be a 
chattel, in view more particularly of the apparent 
intention with which it was annexed.?¢ 
cisions may properly be distinguished from those 


Such de- 


elsewhere referred to in which, in deciding in favor 


oot, ffolls Peo: vs (Barker... 153) Nowy. 
98, 47 NE 46]. (16) Corn crib stand- 
ing On posts sunk in earth. Smyth 
v. Stoddard, 203 Ill. 424, 67 NE 980, 
96 AmSR 314. (17) Windows placed 
in a dwelling house. State v. Elliot, 
11 N. H. 540. See State v. Whitener, 
93 N. C. 590 (tenant not criminally 
liable for removing). (18) Pillars of 
brick and mortar built on a dairy 
floor to hold pans, although not let 
into the ground, Leach vy. Thomas, 
CiGra& wees aie oc, MCLin 638.0 6 GLo) 
Steam engines and boilers firmly fas- 
tened to the premises. Merritt v. 
Judd, 14 Cal. 59; Horn v. Clark Hard- 
ware Co., 54 Colo. 522, 131 P 405, 
45 LRANS 100; Dobschuetz v. Holli- 
day, 82 Ill. 371; Donnewald v. Tur. 
ner Real Hist. Co., 44 Mo. A. 350. 
(20) Heating plant consisting of 
boiler set in brick and cement, and 
screwed to pipes running through 
building. Pond, ete., Co. v. O’Con- 
nor, 70 Minn. 266, 73 NW 159, 248. 
(21) Steam heating plant. McOwen 
v. Zimmerman, 133 NYS 461. (22) 
Steam heating and power plant, not 
removable without substantial im- 
pairment of the freehold. North- 
western Lumber,. etc., Co. v. Parker, 
125 Minn. 107, 145 NW 964. (23) 
Heavy machinery installed by one 
holding under a lease free of rent 
for ninety-one years, it having evi- 
dently been intended to remain for 
the whole life of the machinery. 
Ozark v. Adams, 73 Ark.-227, 83 SW 
920. (24) Heavy machinery, weigh- 
ing six tons, standing on stone foun- 
dation in cellar, extending into sec- 
ond story, firmly bolted to various 
parts of building, and not removable 
without serious damage to building. 
Talbot v. Whipple, 14 Allen (Mass.) 
iers (25) Machinery attached by 
bolts and screws, under statute mak- 
ing all things permanently attached 
fixtures. McNally v. Connolly, 70 
Cal ro eeLe wk poe (26) Platform 
scales set in-the earth in front of 
a building, and connected with a 
room in it, to which the weighing 
apparatus was firmly attached. Bliss 
v. Whitney, 9 Allen (Mass.) 114, 85 
AmD 745. (27) Bar, bar fixtures, 
cupboard, bowling alley ways, and 
racks, attached to a saloon building 
and annexed to the freehold. O’Brien 
v. Kusterer, 27 Mich. 289 (holding it 
immaterial that tenant undertook to 
dispose of such articles as chat- 
tels). (28) Pillars, partitions, sewers, 
and floors, placed in restaurant. 
Felcher v. McMillan, 103 Mich. 494, 
61 NW 791. (29, 30) Oyster coun- 
ter twelve feet long, brought into 
an eating house entire and nailed to 
the floor, and afterward enlarged by 
an addition of about the same size, 
and a bar in the same room twenty- 
two feet long, brought into the room 
entire and fastened to the floor by 
nails and with iron knees. Guthrie 
v. Jones, 108 Mass. 191. (81) Fire 
frame fixed in a common fireplace 
with brick laid in between the sides 
of the fire frame and the jambs of 
the fireplace. Gaffield v. Hapgood, 17 
Pick. (Mass.) 192, 28 AmD 290. (32) 
Cotton gin attached by bands to the 
gin house. Hughes v. Edisto Cypress 


Shingle? Co3 51, (Sanu 28) Shee 
(33) Gas ranges and stoves, although 
capable of removal by unscrewing. 
Hanson v. Vose, 144 Minn. 264, 175 
NW 113, 7 ALR 1573. (34) Door 
beds, resting on pedestal fastened to 
floor and swinging back into closet 
adapted to purpose. Hanson vy. Vose, 
144 Minn. 264, 175 NW 113, 7 ALR 
1573. (35) Sprinkler system _in- 
stalled in shed erected on dock. Peo. 
v. Leo, 112 Mise. 578, 183 NYS 597. 
_[b] Question of fact.—(1) Out- 
side ventilator thirty-five feet long. 
Natural Autoforce Ventilator Co. v. 
Winslow, 215 Mass. 462, 102 NE 705. 
(2) Hot air furnace. Baringer v. 
Evenson, 127 Wis. 36. 106 NW 801. 

[c] Admissibility of evidence.— 
On issue as to whether a building 
erected by the tenant under a lease 
was a fixture which belonged to the 
landlord, it was held proper to admit 
evidence (1) of the character and 
value of the building, the payment of 
taxes by the tenant, and admissions’ 
by the landlord’s grantor indicating 
that he did not claim the building 
(Miller v. Johnson, 43 Utah 468, 134 
P 1017, 48 LRANS 294), and also (2) 
that the original lessor and its suc- 
cessor, each of whom owned practi- 
cally all the lands in that vicinity, 
never claimed any of the buildings 
on the lots (Noyes v. Gagnon, 225 
Mass. 580, 114 NE 949), and also (3) 
testimony by the former owner’s 
president that he protested to the 
tax commissioners against having 
the lands assessed to it (Noyes v. 
Gagnon, 225 Mass. 580, 114 NE 949). 

25. See cases infra this note. 

[a] Breach of covenant for quiet 
enjoyment in lease held not to result 
from removal of certain large cases 
on the premises at the time of the 
lease, although: nailed to the walls, 
they not being included in the lease. 
Kimball v. Grand Lodge of Masons, 
13. .Mass,. 59. 

[b] Covenant to deliver up prem- 
ises in good condition at end of term 
held not broken by injury to port- 
able woodcutting machine, this not 
being part of leased premises, al- 
though it belonged to lessor. Hol- 
brook v. Chamberlin, 116 Mass. 155, 
17 AmR 146. 

{c] Fixtures attached by a for- 
mer tenant regarded as confirmed in 
the lessor by a lease to another, as 
against the latter. Baringer  v: 
Evenson, 127 Wis. 36, 106 NW 801. 

{d] Fixtures annexed by the ten- 
ants when owning the land, which 
they afterward conveyed to another, 
under whom they remained as ten- 
ants, held not removable by them. 
Wolff v. Sampson, 123 Ga. 400, 51 SH 
3385. 

26. See cases infra this note. 

[a] Held chattels.—(1) Buildings, 
usually not strongly attached to the 
soil. Nigro v. Hatch, 2 Ariz. 144, 11 
P 177; Robinson v. Wright, 9 D. C. 
54; Noyes v. Gagnon, 225 Mass. 580, 
114 NE 949; O’Donnell v. Hitchcock, 
118 Mass. 401; Carlin v. Ritter, 68 
Md. 478, 13 A 370, 16 A 301, 6 AmSR 
467; Osborn v. Potter, 101 Mich. 300, 
59 NW 606; Powell v. Blank, 141 Mo. 
A. 406, 125 SW 8386; Lanphere v. 
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' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the tenant’s right of removal in the particular 
case, the court assumes that such a decision in- 
volves the conclusion that the article has retained 
its chattel character in spite of annexation.27 

[§ 83] 2. Removable Fixtures as Realty or Per- 
sonalty.. It being conceded that trade fixtures,?8 
agricultural fixtures,?® domestic and ornamental fix- 
tures,*° and in some jurisdictions other classes of 
fixtures *? are removable by the tenant who has 
annexed them, the question arises whether such fix- 


Lowe, 3 Nebr. 131; Brobst v. Marty, 


162 Wis. 296, 156 NW 195; Wans- 
brough v. Maton, 4 A. & HB. 884, 31 
ECL 386, 111 Reprint 1016. (2) Par- 


tition of glass and wood, fitted into 
the groove of a cleat nailed to the 
floor. Commercial Tribune Bldg. Co. 
v. Rapid Electrotype Co., 11 Oh. Cir. 
CirmeNT TOU 48S) ol Onn Cire, Cle aol 
[aff 81 Oh. St. 521 mem, 91 NE 1127 
mem]. (3) Bar counter and bar fix- 
tures. Asheville Woodworking Co. v. 
Southwick, 119 N. C. 611, 26 SE 253. 
(4) Glass case, stand of drawers, 
and large mirror, placed in a res- 
taurant and screwed or nailed to the 
ceiling. Guthrie v. Jones, 108 Mass. 
191. (5) Cases, each ten feet high 
and between thirty and forty feet 
long, having shelves and drawers and 
mirrors inserted, with a cornice on 
top and a moulding at the bottom, 
which occupied spaces for which they 
had been made, and were fastened to 
the walls by nails. Kimball v. 
Grand Lodge of Masons, 131 Mass. 
59. (6) Flower refrigerator in flower 
store, removable without injury tv 
building. White Enamel Refrigerator 
Co. v. Kruse, 121 Minn. 479, 140 NW 
114. (7) Platform to be used in 
displaying goods, which, although not 
removakle without being taken apart, 
could be severed and taken away 
without much injury to the building. 
Shapira v. Barney, 30 Minn. 59, 14 
NW 270. (8) Ranges in restaurant, 
not affixed to freehold and not in- 
tended to be part of realty. Town- 
send v. Underhill, 6 Pa. Co. 544, (9) 
Mirrors resting on mantels or slabs, 
and secured at the top by iron spikes 
driven into the wall, which had been 
treated by the tenant and the land- 
lord as personal property. Cranston 
wenibeck. 70) N. Jus 145,756 A «120, 
1 AnnCas 686. (10) Boiler cemented 
to brick work merely to keep it in 
place. Cooper v. Johnson, 143 Mass. 
108, 9 NE 33. (11) Steam heating: 
plant. Insurance Co. of North Amer- 
ica v. Buckstaff, 3 Nebr. (Unoff.) 632, 
92 NW 755. (12) Boiler removable 
without injury to freehold. McLain 
Inv. Co. v. Cunningham, 113 Mo. A. 
519, 87 SW 605. (13) Portable en- 
gine and saw mill, although in some 
degree attached to the soil. Hughes 
vy. Edisto Cypress Shingle Co., 51 
SCL 1)28 SH /2) (14) Engine and 
boiler removable without injury to 
the building and intended to be re- 
moved. Conde v. Lee, 171 N. Y. 662, 
64 NE 1119 [aff 55 App. Div. 401, 
67 NYS 157]. (15) Engine and fur- 
nace introduced through a hole made 
in the wall, that being the only way 
of admitting them, and afterwar« 
connected with the building by bolts 
running through the wall, and re- 
movable, leaving the buildings as 
they originally stood. Kelsey v. Dur- 
kee, 83 Barb. (N. Y.) 410. (16) 
Boiler on brick foundation, used to 
spray oil on brick kiln. Barker Vv. 
Cincinnati Pressed Brick Co. 4 
MOnSe&CP (270, 3 OhNP °230. (17) 
Heavy machines. Tolman v. Carle- 
ton, 110 Me, 57, 85 A. 390: (18) 
Woodcutting machine of portable 
character, worked by a belt attached 
to a factory. Holbrook v. Chamber- 
lin, 116 Mass. 155, 17 AmR 146. (19) 
Machinery in a sawmill fastened to 
the floor by cleats or bolts so as to 
be removable without injury to the 
building. Bartlett v. Haviland, 92 


FIXTURES 


courts speak of 


Mich. 552, 52 NW 1008. (20) Parts 
of @ machine capable of removal 
without either injuring the other 
parts of the machine or the build- 
ing, and usually valued between the 
outgoing and incoming tenants. 
Davis v. Jones, 2 B. & Ald. 165, 106 
Reprint 327. (21) Mining machin- 
CLY AVWiCchitaw Nat. seianke vae Spot 
Cash Coal Co., 98 Ark. 597, 136 SW 
953; Powell v. Plank, 141 Mo. A. 406, 
125 SW 836. (22) Chairs placed in 
a theater, although secured to the 
floor by screws two and one-half 
inches in length. Metropolitan Con- 
cert Co. v. Sperry, 9 NYSt 342 [aff 
120 N. Y. 620 mem, 23 NE 1152 mem]. 
(23) Curtains and chairs in theater 
fastened by screws. McKim vy. 
Burke, 57 Pa. Super. 530. (24) Stools 
in a store. Lawrence v. Kemp, 8 


INY Yn Super: «363: (25) Gas “fix- 
tures.” Wolff v. Sampson, 123 Ga. 
400, 51 SE 335; Guthrie v. Jones, 


108 Mass. 191; Lawrence v. Kemp, 8 
N. Y. Super. 363; Jarechi v. Philhar- 
IONIC SOC) 19 Pare403, 24) Am 78. 
(26) Apparatus for generating gas. 
Hays v. Doane, 11 N. J. Eq. 84. (27) 
Gasoline engine and equipment for 
obtaining water on farm. Pabst v. 
Ferch, 126 Minn. 58, 147 NW 714,- 
LRAI915E 822. (28) Hop poles. 
Wing v. Gray, 36 Vt. 261. (29) Posts 
and boards lying on premises, not 
intended to be used for erections 
thereon, and also hop poles placed 
in the ground. Wing v. Gray, 36 Vt. 
261. (30) Old rails, the refuse ma- 
terial of a fence which had been 


removed. Fullington v. Goodwin, 57 
Vt. 641. (81) Fence, although posts 
imbedded in the earth. Chaffee v. 


Fish, 2 OhS&CP 89, 1 OhNP 211. (32) 
Portable furnace, shelving drawers, 
counters and safe. Paine v. Coffin, 4 
Oh. Dec. (Reprint) 351, 2 ClevLRep 1. 
(33) Windmill placed on the surface 
of the ground and not affixed thereto. 
Rex v. Londonthorpe, 6 T. R. 377, 
101 Reprint 604. (34) Portable fur- 
nace, counters, shelving, and draw- 
ers. Paine v. Coffin, 4 Oh. Dec. (Re- 
print) 351,2 ClevLRepil. (35) Plank- 
ing laid on dock, and stringers to 
which planking attached. Crerar v. 
Daniels, 109 Ill. A. 654 [aff 109 Ill. 
296, 70 NE 569]. (36) Blacksmith 
shop moved to a farm by a tenant 
by means of runners attached to the 
bottom of the shop, brought to be 
used temporarily, and which re- 
mained resting on the runners, 
Smyth v. Stoddard, 2038 Ill. 424, 67 
NE 980, 96 AmSR 314. (37) Safety 
deposit boxes not attached to the 
realty, except by their own weight, 
and not attached to each other, prima 
facie, not fixtures, on the realty. 
Merchants’ L. & T. Co. v. Merchants’ 
Safe Deposit Co., 167 Ill. A. 315. (38) 
Cider mill and press. Holmes v. 
Tremper, 20 Johns. (N. Y.) 29, 11 
AmD 238. (39) Plants and loam in 
pots. Young v. Chandler, 102 Me. 
251, 66 A 589. (40) Watercloset 
placed in business office, although 
connected with soil pipe. Hayford 
v. Wentworth, 97 Me. 347, 54 A 940. 
(41) Still for making whiskey. Terry 
v. Robins, 5 Sm. & M. (Miss.) 291._ 

{b] That lessee treated the arti- 
cles as personalty and mortgaged 
them as such was held to show that 
he did not intend them to become 
part of realty, they being readily de- 
tachable. Ames v. Trenton Brewing 
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tures are, before removal, to be regarded as part 
of the realty or as personalty. Frequently the 


such fixtures as being personalty, 


apparently considering that, this necessarily follows 
from the fact that they are removable, and without 
discussion of the question.®? 
it is assumed that no right of removal exists if the 
article annexed is to be regarded as a part of the 
realty.** By other decisions, what would appear to 
be a more satisfactory view has been adopted, to 


And so in some eases © 


Co., 57 N. J. Eq. 347, 45 A 1090 [aff 
56 N. J. Eq. 309, 38 A 858]. 

[c] That lessee has option of pur- 
chase has been held not to show in- 
tention to make article annexed by 
him_a part of the realty. Osborn 
re Potter, 101 Mich. 300, 59 NW 
infra § 88. 
infra §§ 84-87. 
infra § 88. 
infra § 89. 

See infra § 90. 

Ark.—Bache v. Central Coal, 
etc., Co., 127 Ark. 397, 192 SW 225, 
AnnCas1918E 198. 


Ga.—Raymond vy. Stritkland, 124 
Ga. 504, 52 SE 619, 3 LRANS 69. 
Ind.—Central Trust, ete COuey 


Weal rie A. 629, 118 NE 593; 
ordon v. iller, 28) Ind. <A‘ ; 
NE 774. ae 

lowa.—Fehleisen vy. Quinn, 182 
Iowa 1283, 165 NW 213; Roth v. Col- 
lins, 109 Iowa 501, 80 NW 543. 

Mich.—Waverly Park Amusement 
Co. v. Michigan United Tract. Co., 
197 Mich. 92, 163 NW 917; Thomas 
v. Wagner, 131 Mich. 601, 92 NW 
106; Bartlett v. Haviland, 92 Mich. 
552, 52 NW 1008. 

Mo.—Bircher y. Parker, 43 Mo. 443; 
Sharp ‘v. Niagara F. Ins. Co., 164 
Mo. A. 475, 147 SW 154. 

Nebr.—Ogden vy. Garrison, 82 Nebr. 
302, 117 NW 714, 17 LRANS 1135. 

N. J.—Torrey v. Burnett, 38 N. J. 
L. 457, 20 AmR 421, 

N. Y¥.—Globe Marble Mills Co. v. 
Quinn, 76 N. Y. 23, 32 AmR 259; 
Cohen v. Wittemann, 100 App. Div. 
338, 91 NYS 493; United Booking 
Offices v. Pittsburgh Life, etc. Co., 
65 Misc. 31, 119 NYS 216; Moore v. 
Wood, 12 AbbPr 393; Cook v. Champ- 
lain Transp. Co., 1 Den. 91. 

N. C.—Belvin v. Raleigh Paper Co., 
123 N. C. 138, 31 SE 655; Western 
North Carolina R. Co. v. Deal, 90 
INGE etlOS 

Pa.—Kile v. Giebner, 114 Pa. 381, 
7 A 154; Watts v. Lehman, 107 Pa. 


106; Heffner v. Lewis, 73 Pa. 302; 
Lemar v. Miles, 4 Watts 330. But 
see Darrah, v. Baird, 101 Pa. 265 


(dictum that fixtures while they re- 
main attached are part of the free- 
hold, unless made chattels by the 
tenant’s severance or for the benefit 
of his execution creditors). 

[a] Whether the article is a trade 
fixture or part of the realty is ac- 
cordingly in some cases referred to 
as the question at issue. Bache v. 
Central Coal, ete.,.'Co., 12m Ark... 39", 
192 SW 225, AnnCas1918E 198; Roth 
v. Collins, 109 Iowa 501, 80 NW 
543; Fortescue v. Bowler, 55 N. J. 
Eq. 741, 38 A 445; Glasgow v. Hill, 
29 Pa. Super. 222. 

[b] An article annexed by a lessee 
loses the character of personalty, it 
has been held, if the lessee pur- 
chases the reversion, and conse- 
quently he cannot claim it as a chat- 
telas against one claiming it as part 
of the land and so subject to an ex- 
ecution levy on the land. Thompson 
v. Lewis, 120 Ark. 252,-179 SW 343. 

[ec] In Alabama it has been said 
that while trade fixtures are not 
prima facie part of the land, they 
may be made such by agreement. 
Middleton v. Alabama Power Co., 196 
Alar, ef liISA4one 

33. Ill—Smyth v. Stoddard, 203 
Ill. 424, 67 NE 980, 96 AmSR 314. 


cy 
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the effect that fixtures so removable by the tenant, 
like other fixtures, are part of the realty until 
removed,** the right to remove them existing in 
favor apart from, and independently 
of, his unquestioned right to remove any article 
which, although on the land, has not become a part 
thereof for any purpose, that is, which is a mere 
The question whether fixtures 
which are removable by a tenant are to be regarded 
as a part of the land or as merely personal prop- 
If they are part of the 
land, they are not the subject of an action of 
trover,®® of detinue,’? or of replevin,?® while the 
contrary is true if they are regarded as personalty.®® 
The view that a removable fixture is a part of the 
land has been applied in connection with the ap- 
propriation of land for public use, it being decided 
that the fixture was part of the land for which pay- 
ment must be made by the appropriator, the pay- 
ment going to the tenant by reason of his right of 
And it has been decided that a mort- 
gage by the lessee of all the personalty on the 


the tenant’s 


personal chattel.®® 


erty is an important one. 


removal.?? 
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they cannot, in 


premises did not cover trade fixtures or fixtures re- 


Iowa.—Roth vy. Collins, 109 Iowa 
501, 80 NW 5438. 

Mass.—Wall v. Hinds, 4 Gray 256, 
64 AmD 64. 

Mich.—Felcher v. McMillan, 103 
Mich. 494, 61 NW 791; O’Brien v. 
Kusterer, 27 Mich. 289. 

Mo.—Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154. 

N. Y.—Jacob v. Kellogg, 56 Misc. 
661, 107 NYS 713; McOwen v. Zim- 
merman, 133 NYS 461. 

Oh.—Paine v. Coffin, 4 Oh. 
(Reprint) 351, 2 ClevLRep 1. 

Pa.—Kenney’s App., 9 Pa. Cas. 437, 
12 A 589; Stopper v. Kantner, 29 
Pa. Super. 48. 


Dec. 


Tex.—Menger vy. Ward, (Civ. A.) 
28 SW 821. 
34 U. S—Freeman v. Dawson, 


ALOR UY S264, 4° SCt 94,’ 28) Tied? 
141; Sampson v. Camperdown Cot- 
ton Mills, 64 Fed. 939. 

Cal.—Marker v. Williams, 39 Cal. 
A. 674, 179 P 7385; San Francisco 
Breweries v. Schurtz, 104 Cal. 420, 
38 P 92; McNally v. Connolly, 70 
Gals 35-111 R. 320; 

Cclo.—Horn vy. Clark Hardware Co., 


54 Colo. 522, 131 P 405, 45 LRANS 
100. 

Tll—Joliet First Nat. Bank v. 
Adam, 138 Ill. 483, 28 NE 955; Don- 


nelly v. Thieben, 9 Ill. A. 495. 

-Md.—George Bauernschmidt Brew- 
ing Co. v. McColgan, 89 Md. 135, 42 
A 907 (trade fixtures are part of 


realty); Carlin v. Ritter, 68 Md. 478, 
ooh A 370). W6): A’ 301; 6—AmSR 
467. 


Mass.—Noyes v. Gagnon, 225 Mass. 
580, 114 NE 949; Raddin v. Arnold, 
116 Mass. 270; Brown v. Wallis, 115 
Mass. 156; Guthrie v. Jones, 108 
Mass. 191. 

Minn.—Pond, ete., Co. v. O’Connor, 
70 Minn. 266, 73 NW 159, 248. 

Miss.—Zeigler v. Lexington Com- 


press, etc., Co., 105 Miss. 820, 638 S 
220. 

Nev.—Treadway v. Sharon, 7 Nev. 
37. 


N. Y.—In re Starr St., 73 Misc. 
SSO STONY S eal. 
Oh.—Winslow v. Hart, 4 Oh. Dec. 


(Reprint) 567, 2 ClevLRep 387. 
N. 


C.—-Pemberton vi King, 13 N, iC; 
376. 
Vt.—Preston v. Briggs, 16 Vt. 
124. 
Wis.—Phelps v. Ayers, 142 Wis. 


442, 125 NW 919, 20 AnnCas 788. 
Eng.—Bain v. Brand, 1 App. Cas. 
762;" Meux vi Jacobs, DT29R.. 7) Ave 
481; Holland v. Hodgson, L. R. 7 C. P. 
328; Climie v. Wood, L. R. 4 Exch. 


328; Hallen v. Runder, 1 C. M. & R. 
266, 149 Reprint 1080; Gibson v. 
Hammersmith, ete. R. Co., 2 Dr. & 
Sm. 603, 62 Reprint 748; Thomas v. 
Jennings, 66 L. J. Q. B. 5; Mackin- 
tosh v. Trotter, 3 M. & W. 184, 150 
Reprint 1108. Contra In re Hulse, 
[1905] 1 Ch. 406, 2 AnnCas 404 
(regarding removable fixtures as per- 


sonalty, and so disapproved in 18 
Halsbury L. Eng. p 422). ‘ 
Ont.—Scarth v. Ontario Power, 


etc., Co., 24 Ont. 446. 

“The right between landlord and 
tenant does not altogether depend 
upon this principle, that the articles 
continue in the state of chattels; 
many of these articles, though orig- 
inally goods and chattels, yet when 
affixed. by a tenant to the freehold, 
cease to be goods and chattels by 
becoming part of the freehold; and 
though it is in his power to reduce 
them to the state of goods and chat- 
tels again by severing them during 
his term, yet until they are severed, 
they are a part of the freehold.” 
Gibbs, C. J., in Lee v. Risdon, 7 
Taunt. 188, 191, 2 ECL 320, 129 Re- 
print 76. 

85. Ariz.—Nigro v. Hatch, 2 Ariz. 
WA Ase se Eel 

Conn.—Morey v. Hoyt, 62 Conn. 
542, 26 A 127, 19 LRA 611. 

D. C.—Robinson v. Wright, 9 D. C, 


54, 

Ga.—Wolff v. Sampson, 123 Ga. 
400, 51 SE 335. 

Ill.—Smyth v. Stoddard, 203 Ill. 


424, 67 NE 980, 96 AmSR 314; Crerar 
v. Daniels, 109 Ill. A. 654. [aff 209 
Ill. 296, 70 NE 569]. 

Me.—Hayford v. Wentworth, 97 
Me. 347, 54 A 940. 

Md.—Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmSR 467. 

Mass._-Kimball v. Grand Lodge of 


Masons, 131 Mass. 59; Holbrook v. 
Chamberlin, 116 Mass. 155, 17 AmR 
146. 


Mich.—Bartlett v. Haviland, 92 
Mich. 552, 52 NW 1008. 

Minn.—White Enamel Refrigerator 
Co. v. Kruse, 121 Minn. 479, 140 NW 
114. 

Miss.—Terry v. Robins, 5 Sm. & 
M. 291. 

Nebr.—Lanphere v. Low, 3 Nebr. 
alts 

N. J—Ames v. Trenton Brewing 
Co., 57 N. J. Eq. 347, 45 A 1090 [aff 
56 N. J. Eq. 309, 38 A 858]. 

N. Y.—-Conde v. Lee, 55 App. Div. 
401, 67 NYS 157 [aff 171 N. Y. 662 
mem, 64 NE 1119 mem]. 

N. C.—Asheville Woodworking Co. 
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movable by the tenant under an express stipulation.*? 
If regarded as personalty, the articles annexed 
may be transferred or mortgaged as such by the 
tenant,#2 while if regarded as part of the land, 


some states, be so disposed of,*# 


although in others, it seems they might be sold or 
mortgaged as chattels.4* In support of the view that 
articles annexed are not personalty merely because 
removable by the tenant, it has been well said that 
‘the facility with which fixtures, althongh essentially 
part of the real estate, may be made subject to the 
right of removal, to meet special exigencies, is one 
of their most valuable incidents, and must neces- 
sarily be sacrificed by any view of the law which 
assumes that they are personal property for all 
purposes, because certain persons are entitled to act 
as if such was their character.’’ 45 
view that removable fixtures are chattels seems in- 
compatible #* with the prevailing opinion that the 
tenant loses his right te remove them if he relin- 
quishes possession of the land without having done 
so,*7 since there is no principle of law by which 


Furthermore the 


ee Southwick, 119 N. C. 611, 26 SE 
77. Pa, 487, 


Pa, —Seeger v. Pettit, 
ate AmR 452. 

C.—Hughes v. Edisto Cypress 
shinsle Cos fyb1a S.-C ie Sse 


vt —Fullington v. Goodwin, 57 Vt. 


Wis.—Brobst v. Marty, 162 Wis. 
296, 156 NW 195. 

BEng. —Wansbrough v. Maton, 4 A. 
ties 884, 31 ECL 386, 111 Reprint 

36. Raddin v. Arnold, 116 Mass. 
270; Guthrie v. Jones, 108 Mass. 191; 
Stout v. Stoppel, 30 Minn. 56, 14 NW 


268; Darrah v. Baird, 101 Pa. 265 
Overton v. Williston, 31 Pa. 155; 
Roffey v. Henderson, 17 Q. B. 574, 


79 ECL 574, 117 Reprint 1401; Mack- 
intosh v. Trotter, 3 M. & W. 184, 
Soe ebslnt 1108. See also infra 

Pemberton v. King, 13 N. C. 
376. See also infra § 129. 

88. Lord v. Rowse, 195 Mass, 216, 
80 NE 822; Brown v. Wallis, 115 
Mass. 156. See also infra § 128. 

39. See cases infra this note. 

[a] Trover.—Shapira v. Barney, 
30 Minn. 59, 14 NW 270; Finney v. 
Watkins, 13 Mo. 291; Rosenau v. 
Syring, 25 Or. 386, 35 P 844; Watts 
v. Lehman, 107 Pa. 106; Vilas v. 
Mason, 25 Wis. 310. 

{[b] Replevin.—Raymond v. Strick- 
land, 124. Ga.. 504, 52. SH «619,, 3 
LRANS 69 (possessory warrant). 

40. Matter of New York, 66 Misc. 
488, 122 NYS 321; Gibson v. Ham- 
mersmith, ete., R. Co. 2 Dr. & Sm. 
603, 62 Reprint 748. See also gen- 
erally Eminent Domain § 250. 

41. Sampson v. Camperdown Cot- 
ton Mills, 64 Fed. 939. 

42. Gordon v. Miller, 28 Ind. A. 
612, 638 NE 774; Lanphere v. Lowe, 
3 Nebr. 131. 

43. Bliss v. Whitney, 9 Allen 
(Mass.) 114, 85 AmD 745 (stating 
that fixtures which the tenant has a 
right to remove, being a part of the 
realty until removal, can be conveyed 
only by deed in the form necessary 
to convey real estate). 

44. See supra § 71. 

45. 2 Smith Lead. Cas. (8th Am. 
ed.) p 2380. 

46. Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmSR 467; 
Talbot v. Whipple, 14 Allen (Mass.) 


177;.. Bliss. v.. Whitney,’ 9 <Allen 
(Mass.) 114, 85 AmD 745; Beckwith 
v. Boyee, 9 Mo. 560. 


47. See infra § 94. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the tenant under a lease,’ or any other person 49 
loses title to a chattel belonging to him merely be- 
cause he leaves it on another’s land. Nor does such 
& view appear to harmonize with the decisions that 
the tenant loses the right of removal by taking 
a new lease,*° since these are based on the theory 
that the fixtures pass under the new lease, which 
they cannot well do if not a part of the land. 

On transfer of land. In jurisdictions where re- 
movable fixtures are regarded as part of the land, 
a transfer of the land by the lessor will pass title 
to the fixtures, unless they are expressly excepted 
therefrom;*+ and a transfer by the lessee of his 
interest in the land will also pass a like interest 
in the fixtures, together with his right of removal.®? 
Regarding removable fixtures as personal property, 
on the other hand, there seems some difficulty in 
construing a conveyance of the land, whether by 
the lessor or by the lessee, as including the fix- 
tures,°> in view of the numerous decisions that 
articles, although attached to the land, if not of such 
character, or so attached, as to be part thereof, do 
not pass by a conveyance of the land.54 There are 
oceasional decisions which, it is conceived, are not 
entirely consistent in this respect, they regarding the 
removable fixture as part of the land for the pur- 
pose of a conveyance thereof, but regarding it as 
personalty for other purposes.®> Even in jurisdic- 
tions where removable fixtures are regarded as part 
of the realty, an oral transfer of them has been de- 
cided not to be invalid under the statute of frauds, 
as being of an interest in land, the transfer being 
apparently regarded as of the right to remove the 
fixtures rather than of the fixtures themselves,°® 


48. Conn. — Morey v. Hoyt, 62 
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while a sale to a person taking or having an interest 
in the land, such as an incoming tenant or the land- 
lord, is regarded as in the nature of an abandon- 
ment or waiver of the right of removal.5? Nor are 
such fixtures, in such jurisdictions at least, regarded 
as goods or chattels within the seventeenth section 
of the statute.°* A tenant’s trade fixtures are not 
taxable to the landowner as realty.®® 

[§ 84] 3. Trade Fixtures—a. Generally Right 
of Removal. Articles annexed to the realty by a 
tenant for the purpose of carrying on a trade are 
ordinarily removable by him during his term,®° and 
this has been held to be the case when the annexa- 
tion was made by the lessor, before the lessee’s 
entry, at the request of the latter and at his 
expense.*t That the fixture is particularly adapted 
to the particular type of building in which it is 
placed has been stated not to make it irremovable,®? 
nor is it material that if the fixture is removed the 
landlord will be unable to collect the rent.%* 

[$ 85] b. Grounds of Right. This rule in favor 
of trade fixtures is based, it is stated in the first 
ease clearly laying down.the doctrine, upon a desire 
to favor trade and encourage industry,®* and in 
other cases a like view has been asserted.6> Occa- 
sionally it has been said to be based on the presump- 
tion of an intention on the part of the tenant to 
remove the article annexed.®* But there appears 
to be no more reason for such a presumption in 
case the annexation is for purposes of trade than 
when it is for another purpose; and such a reason 
for the right of removal appears to assume that the 
fixture, so called, retains its chattel character; an 


removable fixtures, was held to effect N. Y.—Andrews v. Day Button Co., 


Conn. 542, 26 A 127, 19 LRA 61, a conversion thereof. Smyth v. Stad-|132 N. Y. 348, 30 NE 831; Living- 
Ind.—Centra! “rust, ete. Co. v.|dard, 203 Ill. 424, 67 NE 980, 96]ston v. Sulzer, 19 Hun 375; Matter 

Wallace, 66 Inc 31. 629, 118 NE 593.|AmSR 3814; Bricher v. Parker, 43]of Buffalo, 1 NYSt 742 [aff 1 NYS 
Mass.—Noyes v. Gagnon, 225 Mass. | Mo. 443. 763]. 

580, 114 NE 949; Talbot v. Whipple, [b] Sale under foreclosure held N. C.—Moore v. Vallentine, 77 N. C. 

14 Allen 177. to pass machinery annexed by les- | 188. 


Mo.—Meffert v. Dyer, 107 Mo. A. 
462, 81 SW 643. 
Nebr.—Smith v. Boyle, 66 Nebr. 
823, 92 NW 1018, 103 AmSR 745. 
H.—Dame v. Dame, 38 N. H. 


. Y—Brooks v. Galster, 51 Barb. 
196; Lawrence v. Kemp, 8 N. Wee 
Super. 363; Holmes v. Tremper, 20 
Johns. 29, 11 AmD 238. { 

N. C.—Western North Carolina R. 
Co. v. Deal, 90 N. C. 110. 

Eng.—Wansbrough v. Maton, 4 A. 
& EB. 884, 31 ECL 386, 111 Reprint 
1016; Davis v. eas B. & Ald. 

5, 106 Reprint y 
Bas Broaddus v. Smith, 121 Ala. 
335, 26 S 34, 77 AmSR 61; Davis v. 
Emery, 61 Me. 140, 14 AmSR 553; 
Corey v. Bevo ie N. H. 146. 

. See infra ; 

re Davis v. Buffum, 51 Me. 160; 
Bliss v. Whitney, 9 Allen (Mass. ) 
114, 85 AmD 745; Walsh v. Sichler, 
20 Mo. A. 374. , 

52. San Francisco Breweries v. 
Schurtz, 104 Cal. 420, 38 P 92; Mc- 
Nally v. Connolly, 70 Cal. 3, abi va 2 
320; Joliet First Nat. Bank v. Adam, 
138 Ill. 483, 28 NE 955; Ex p. Ast- 
bury, L. R. 4 Ch. 680; Meux v. 
Jacobs, L. R. 7 H. L. 481; Southport, 
ete., Banking Co. 'v. Thompson, 
Ch. D. 64; Boyd v. Shorrock, Di; 

5 Wd. 72. 

53. Lovett v. Bermingham - Sea- 
man-Patrick Co., 192 Mich. 372, 158 
NW 881 (holding that removable fix- 
tures belonging to a former tenant 
did not pass under a lease of the 
land to another). 

54. See infra § 110. 

55. See cases infra this note. 

[a] Gonveyances effecting conver- 
sion.—A conveyance of the land by 
the lessor, operating to transfer the 


N. 
429, 75 AmD 195. 
aN 


see, but machinery referred to as 
personal property. Globe Marble 
Mills Co. v. Quinn, 76 N. Y. 23, 32 
AmR 259. 


56. Lee v. Gaskell, 1 Q. B. D. 700; 
Oswald v. Whitman, 2 N. S. 13; 
Malmsbury, ete. Co. v. Tucker, 3 


Vict. L. 2138 (L.). 

57. South Baltimore-Co. v. Muhl- 
bach, 69 Md. 395, 16 A 117, 1 LRA 
507; Hallen v. Runder, 1 C. M. & R. 
266, 149 Reprint 1080. 

58. Lee v. Gaskell, 1 Q. B. D. 700; 
Hallen v. Runder, 1 C. M. & R. 266, 
149 Reprint 1080; South Baltimore 
Co, v. Muhlbach, 69 Md. 395, 16 A 
11%, 1 LRA 507. 

59. State v. Bodden, (Wis.) 178 
NW 242 (machinery). 

60. Colo.—Hayes _v. New York 
Gold Min. Co., 2 Colo. 273. 

Del.—In re Delaware Candy Co., 
10 Del. Ch. 142, 85 A 1069. 

Ill.— Moore v. Smith, 24 Ill. 512; 
Mason v. Fenn, 13 Ill. 525; Powell 
vy. Bergner, 47 Ill. A. 33. 

Ind.—Allen v. Kennedy, 40 Ind. 
142; Cromie v. Hoover, 40 Ind. 49. 

Towa.—Dostal v. McCaddon, 35 
Iowa 318. 

Ky.—Thomas vy. Crout, 5 Bush 37; 
Meade v. Lansdowne, 2 Ky. Op. 279. 

Md.—Kirwan v. Latour, 1 Harr. 
& J. 239, 2 AmD 519; Coombs v. 
Jordan, 3 Bland 284, 22 AmD 236. 

Mass.—Holbrok v. Chamberlin, 116 
Mass. 155, 17 AmR 146; Whiting v. 
Brastow, 4 Pick. 310; Taylor v. 
Townsend, 8 Mass. 411, 5 AmD 107. 

Mich.—Waverly Park Amusement 
Co. v. Michigan United Tract. Co., 
197 Mich. 92, 163 NW 917; Bartlett 


vy. Haviland, 92 Mich. 552, 52 NW 
1008. 

Mo.—Finney v. Watkins, 13 Mo. 
290. 


Wis.—Beloit Second Nat. Bank v. 
O. E. Merrill Co., 69 Wis. 501, 34 
NW 514. 

Can.—Hughes v. Towers, 16 U. C. 
C. BP. 287; Pronguey v. Gurney, 37 
Uy hOG Kay, Ash Bley 

And see the other authorities cited 
in this section. 

61. Armour v. Block, 147 Ga. 639, 
95 SE 228, 

62. Ballard v. Alaska Theatre Co., 
93 Wash: 655, 161 P 478. 

63. Snow v. Smith, 86 Vt. 58, 83 
A 269. 

64. Poole’s Case, 1 Salk. 368 
(where Lord Holt decided that dur- 
ing the term a soap boiler might 
remove the vats which he had set 
up for the purposes of his trade, 
while he did not have such right of 
removal as to hearths and chimney 
pieces, which merely went to the 
completion of the house). 

65. Van Ness v. Pacard, 2 Pet. 
CURTIS e137 ed! 3743 TRobinson 
Vii Harrison, 237% Pa. 613.) 8h. Astor; 
Meuxs, WaediacoDs,, lia, Rey i) Erp dueeoins 
Gibson v. Hammersmith, etc., R. Co., 
2 Dr. & Sm. 6038, 62 Reprint 748; 
Penton v. Robart, 2 Bast 88, 102 
Reprint 302. 

66. Ark.—Field v. Morris, 95 Ark. 
268, 129 SW 548. 

Conn.—Capen v. Peckham, 35 Conn. 
88. 

N. Y.— Watts-Campbell Co. v. 
Yuengling, 51 Hun 302, 3 NYS 869. 

Pa.—Hill v. Sewald, 53 Pa. 271, 
91 AmD 209. 

Vt.—Boyd v. Douglass, 72 Vt. 449, 
48 A 6388. 

Wash.—Ballard v. Alaska Theatre 
Co., 98 Wash. 655, 161 P 478. 

[a] A presumption that the an- 
nexation was accessory to the trade 
or calling of the tenant and not to 
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assumption which, as before shown,*? is open to 
question. It has been said, that, in the absence of 
an express contract on the subject, there is an im- 
pled contract that the tenant may remove trade 
fixtures at a proper time uud in a proper manner.®® 

[§ 86] c. Restrictions on Right. In addition to 
restrictions on the right of removal arising from 
the particular time or circumstances under which it 
is sought to be exercised,®® certain restrictions on 
the right associated with the character of the article 
annexed or the circumstances of its annexation have 
been recognized.*° 

Injury by removal. It has been not infrequently 
asserted, either expressly or by implication, that 
the tenant has no right to remove a trade fixture 
if its removal would substantially injure the free- 
hold.7!' It has been said, however, that ‘‘it is dif- 
ficult to conceive that any fixture, however solid, 
permanent, and closely attached to the realty, placed 
there for the mere purposes of trade, may not be 
removed at the end of the term.’’7? And there is 
some authority to the effect that it is sufficient that 
the tenant at his own expense restores the premises 
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to the condition in which they were originally.73 To 
determine whether the removal would involve an 
injury to the freehold, the condition in which the 
premises would be left by the removal is to be com- 
pared with their condition at the time of annexation, 
and the removal is not allowable, it has been said, 
if, to make the annexation, the premises were al- 
tered or cut away, and the removal of the fixture 
would leave the premises in a maimed or un- 
finished condition.**, The injury which would result 
from the removal of the fixture must, however, in 


order to preclude removal, be a substantial injury.” - 


A fixture substituted by the tenant for another 
fixture, which was upon the premises at the time 
of the making of the lease, cannot ordinarily be 
removed by him, if the original fixture has been in- 
jured or permanently removed, since the effect of 
the removal of the substituted fixture would be to 
leave the premises in worse condition than when he 
took the lease.*® 

That the fixture must be taken in pieces in order 
to be removed does uot exclude the right of re- 


the land has also been said to be 
the basis of the right of removal. 


Sword v. Low, 122 Ill. 487, 13 NE 
826. 
67. See supra § 83. 


68. McClintock, etc., Co. v. Adtna 
Explosives Co., 260 Pa. 191, 103 A 
622, AnnCas1918E 1078; Robinson v. 
IALrISON, Woke ean (615. O05 vA Oo. 


69. See infra §§ 93-102. 
70. See cases infra this section. 
71. U. S.—In re Howard Laundry 


Co., 203 Fed. 445, 121 CCA 555; Bergh 
v. Herring-Hall-Marvin Safe Co., 136 
Fed. 368, 69 CCA 212, 70 LRA 756. 

Ala.—Walker v. Tillis, 188 Ala. 
313, 66 S 54, LRA1915A 654; Forbes 
v. Alabama Mach., etc., Co., 176 Ala. 
423, 58 S 398. 

Conn.—Capen v. Peckham, 35 Conn. 


8. 
Tll.— Baker v. McClurg, 198 Ill. 28, 
64 NE 701, 92 AmSR 261, 59 LRA 


131 [aff 96 Ill. A. 165]; Ward v. 
Earl, 86 Ill. A. 635. 
Ind.—Neweastle Theatre Co. v. 


Ward, 57 Ind. A. 443, 104 NE 526; 
Gordon v. Miller, 28 Ind. A. 612, 63 
NE 774. 


Towa.—Winnike v. Heyman, 185 
Iowa 114, 169 NW 681. 
Ky.—Meade v. Lansdowne, 2 Ky. 


Op. 279. 

hae Sauice v. Portland, 106 Me. 
234, 76 A 679, 30 LRANS 576, 20 
AnnCas 603. - 

Mass.—Collamore v. Gillis, 149 
Mass. 578, 22 NE 46, 14 AmSR 460, 
5 LRA 150; Hanrahan v. O’Reilly, 
102 Mass. 201; Wall v. Hinds, 4 Gray 
256, 64 AmD 64. ; 

Mich.—Conrad v. Saginaw Min. 
Co., 54 Mich. 249, 20 NW 39, 52 
AmR 817. See Felcher v. McMillan, 
103 Mich. 494, 61 NW 791; O’Brien 
v. Kusterer, 27 Mich. 289 (where the 
removal of the articles in question 
would apparently have injured the 
freehold, but neither this nor any 
other specific reason was méntioned 
for the denial of the right of re- 
moval). 

Minn.—Northwestern Lumber, etc., 
Co. v. Parker, 125 Minn. 107, 145 NW 
964. 

Mo.—Powell v. McAshan, 28 Mo. 
70; Sharp v. Niagara F. Ins. 
164 Mo. A. 475, 147 SW 154; 
dler v. Oldham, 55 Mo. A. 139. 

Nebr.—Friedlarder v. Rider, 30 
Nebr. 783, 47 NW 83, 9 LRA 700. 

N. H.—Conner .v. Coffin, 22 N. H. 
538. 

N. J.—Fortescue v. Bowler, 55 N. J. 
Eq. 741, 38 A 445. , 

N. Y.--In re New York City, 192 
N. Y. 295, 84 NE 1105, 127 AmSR 


903, 18 LRANS 423; Ombony v. Jones, 
19 N. Y. 234; Cohen v. Wittemann, 
100 App. Div. 338, 91 NYS 493; Bern- 
heimer v. Adams, 70 App. Div. 114, 
75 NYS 93 [app dism 175 N. Y. 472 
mem, 67 NE 1080 mem]; Jacob v. 
Kellogg, 56 Misc. 661, 107 NYS 713. 

Pa.—Seeger v. Pettit, 77 Pa. 437, 
18 AmSR 452. 

Tenn.—Cubbins v. Ayres, 4 Lea 
329; McDavid v. Wood, 5 Heisk. 95. 

Vt.—Snow v. Smith, 86 Vt. 58, 83 
A 269. 

Eng.—Davis v. Jones, 2 B. & Ald. 
165, 106 Reprint 327. 

[a] Mlustration.—A hanging floor 
in a business house, suspended by 
iron rods attached to the joists of 
the floor above and by joists let into 
the wails on two sides of the build- 
ing, could not be removed. Chase v. 
New York Insulated Wire Co., 57.Il1. 
A. 205. 

[b] Fixtures which are built into 
the building and become a part of it 
have been said not to be removable 
as trade fixtures. Felcher v. Mce- 


Millan, 103 Mich. 494, 61 NW 791 
72. Wiggins Ferry Co. v. Ohio, 
ete, “R. Col 142) U.S. 396, (t27Set 


188s 35) TE. ed. 1055: 

73. U. S—In re Howard Laundry 
Co., 208 Fed. 445, 121 CCA 555. 

Ga.—Armour v. Block, 147 Ga. 639, 
95 SE 228. 

Iowa.—Ray v. Young, 160 Iowa 
6138, 142 NW 393, 46 LRANS 947, 
AnnCas1915D 258. 

N. Y.—Schwegler Realty Co. v. 
Audubon Nat. Bank, 88 Misc. 14, 150 
INDYOS: ities 

Wash.—Ballard v. Alaska Theatre 
Co.,.93 “Wash. 655, 161 P *478: 

[a] That the tenant is willing to 
repair the damage is said to be im- 
material in Fortescue v. Bowler, 55 
N. J. Eq. 741, 38 A 445. 

74, Chase v. New York Insulated 
Wire Co., 57 Ill. A. 205; Whiting v. 
Brastow, 4 Pick.( Mass.) 310; Fried- 
lander v. Ryder, 30 Nebr. 783, 47 NW 
83, 9 LRA 700; Holmes v. Standard 
Pub.iCouy CNo wach. SoS a Arar 

fa] A frame addition to a build- 
ing, two stories in height, the con- 
struction of which necessitated the 
removing of all the windows in one 
side of the old building and the mak- 
ing of an opening in the old building 
for means of communication, and the 
cutting off of the eaves of the main 
building, could not be removed by the 
tenant, since to do so would injure 
the premises. Friedlander v. Ryder, 
30 Nebr. 783, 47 NW 83, 9 LRA 700. 

75. Newcastle Theatre Co. v. 
Ward, 57 Ind. A. 473, 104 NE 526; 


Talbot v. Whipple, 14 Allen (Mass.) 
177; Kuhlmann v. Meier, 9 Mo. A. 
595 (semble). 

kind, 


_ “In all cases of this 
jury to the freehold must’ be 
spoken of with less than literal 
Strictness. A screw or a nail can 
scarcely be drawn without some at- 
trition; and, when all the harm done 
is that which is unavoidable to the 
mortar laid on the brick walls, this 
is so trifling that the law, which is 
reasonable, will regard it as none. 
Upon any other principle the cri- 
terion of injury to the freehold 
would be idle.” Per Lord Campbell, 
Cy ad: in. Martine wv. Roe sian Heed 
B. 237, 244, 90 ECL 287, 119 Reprint 


1235. 
That a mine shaft would be 


in- 


[a] 
exposed by the removal of a build- 
ing thereover was held not to in- 
volve such injury to the freehold as 
to prevent removal. Snow v. Smith, 
86 Vt. 58, 83 A 269. 

76. U. S.—Ex p. Hemenway, 11 F. 
Cas. No. 6,346, 2 Lowell 496. 

Conn.—Webb v. New Haven Thea- 
tre Co., 87 Conn. 129, 87 A 274. 

Ill.— Dougherty v. Spencer, 23 Ill. 
AC AS Dike 

Me.—Squire v. Portland, 106 Me. 
234, 76 A 679, 80 LRANS 576, 20 
AnnCas 603. 

Minn.—Pond, ete., Co. v. O’Connor, 
70 Minn. 266, 73 NW 159, 248. 

Mo.—Spalding v. Columbia Theatre 


Co., 189 Mo. A. 629, 175 SW 269. 
N. J—Hay v. Tillyer, 14 A 18; 
Ashby v. Ashby, 59 N. J. Eq. 536, 


46 A 528. 

N. Y.—Bartholomay Brewery Co. 
v. Davenport, 158 App. Div. 47, 142 
NYS 960. 

Tex.—Bovet v. Holzgraft, 5 Tex. 
Civ. A. 141, 28 SW 1014. 

{a] That the original fixture is 
available was regarded as giving the 
tenant a right to remove the sub- 
stituted fixture. McLain Inv. Co. v. 
Cunningham, 113 Mo. A. 519, 87 SW 
605; Andrews v. Day Button Co., 132 
N. Y. 348, 30 NE 831. 

[b] A purchaser from the tenant 
of the substituted fixtures has been 
regarded as entitled to remove them, 
as against the landlord, the latter 
having a remedy against the tenant 
for removing the original fixtures. 
poe v. Collins, 109 Iowa 501, 80 NW 

{c] Injunction to restrain removal 
of substituted fixtures refused, the 
original fixtures being asserted to 
have become worn out and useless, 
and the question of the tenant’s right 
of substitution being a strictly legal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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moval.’7 But it has beén said that the fixture 
must be such as to be capable of removal without 
losing its essential character as a chattel,’ and by 
oceasional decisions, the tenant cannot remove a 
trade fixture, if the removal will result in the de- 
struction of the fixture or its reduction to a mere 
mass of crude materials.79 Opposed to such a view, 
however, are a number of cases in which, without 
any reference to this consideration, a brick or stone 
structure has been regarded as removable by the 
tenant,°° and the view referred to has been expressly 
repudiated,®1 as has the view that the right of re- 
moval is excluded by the fact that removal would 
injure the article removed,’? which has been as- 
serted.§* 

Identity of purpose. That a fixture was erected 
in a building with a view to its use in the same 
business for which the landlord had erected the 
building has been held not to affect the right of 
removal, the building being available for other pur- 
poses.*# 

Effect of intention. Occasionally the courts, in 
discussing the question of the tenant’s right to re- 
move an article annexed for purposes of trade, use 
language to the effect that there is no right of re- 
moval if the tenant made the annexation with the 
intention that it should be permanent,®> but that 
there is such right if the intention was of a con- 


One eh Oxev. Lynch, 71) N. J. Eat 
537, 64 A 439. 

{d] Use of same materials.— 
Where a tenant for years removed 


Mass.—Smith 


496; 
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Mass. 479, 18 NE 229. 
N. Y.—Dubois v. Kelly, 
Moore v. Wood, 12 AbbPr 393. 
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trary character.°6 But although the intention of the 
tenant, in so far at least as inferable from the 
circumstances of the annexation,’? would seem 
properly to control upon the question whether the 
article is a fixture and so part of the realty,8° it 
does not seem that this should determine the right 
of removal. The language referred to appears to 
assume that articles annexed by the tenant are 
removable by him only in so far as they retain 
their chattel character, an assumption which is, as 
before pointed out,®® of questionable soundness. Oc- 
casionally the courts refer, in this connection, to the 
intention, not of the tenant alone, but of the tenant 
and landlord.®° This involves, however, a consider- 
ation merely of the effect of an agreement as to 
the right of removal, a matter hereafter discussed.°1 
i [$ 87] d. What Are Trade Fixtures. An ar- 
ticle may be regarded as a trade fixture if annexed 
for the purpose of aiding in the conduct by the 
tenant of a calling exercised on the leased premises 
for the purpose of pecuniary profit,9? provided, in 
some jurisdictions, the calling is not exclusively 
agricultural in its nature;9? and that the article 
has also the qualities of a domestic or agricultural 
fixture is immaterial in this regard.®* There have 
been numerous adjudications upon the subject of 
whether particular articles were removable as trade 


Whitney, 147]296, 156 NW 195. 
91. See infra §§ 103-106. 
10 Barb. 92. Van Ness vy. Pacard, 2 Pet. 
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a shop standing on the premises, 
and erected a new one on its foun- 
dation, his use of a portion of the 
materials of the old shop in the con- 
struction of the new one was held 
not in law to vest the title to the 
latter in the owner of the former, 
if the new shop was a distinct build- 
ing from the old shop, and not the 
old one repaired, or reconstructed. 
Beers v. St. John, 16 Conn. 322. 

77. Baker v. McClurg, 198 Ill. 28, 
64 NE 701, 92 AmSR 261, 59 LRA 
131; Ward v. Earl, 86 Ill. A. 635; 
Collamore v. Gillis, 149 Mass. 578, 
22 NE 46, 14 AmSR 460, 5 LRA 150; 
eR Vv. Bennett, 27 L.-J. Ch. 


4, 

78. Field v. Morris, 95 Ark. 268, 
129 SW 543; Cubbins v. Ayres, 4 Lea 
(Tenn.) 329; McDavid v. Wood, 5 
Heisk. (Tenn.) 95. . 

79. Buffalo Zinc, etc., Co. v. Hale, 
136 Ark. 10, 206 SW 661; Field v. 
Morris, 95 Ark. 268, 129 SW 543; 
Collamore v. Gillis, 149 Mass. 578, 
22 NE 46, 14 AmSR 460, 5 LRA 150. 

[a] Rule applied to: (1) A baker’s 
oven so attached to the building that 
it could not be severed without de- 
stroying its character, reducing it to 
a mere,mass of crude materials, and 
doing substantial injury to the build- 
ing. Collamore v. Gillis, 149 Mass. 
578, 22 NE 46, 14 AmSR 460, 5 LRA 
150. (2) Buildings built of brick, 
with brick foundations let into the 
soil, although erected for the sole 
purpose of trade, not removable, but 
not so machinery, RSs a Rate eng 
utensils, with eir acces 3 
Whitehead v. Bennett, 27 L. J. Ch. 
474 (cited with approval and com- 
mendation in Wake v. Hall, 7 Q. B. 
D. 295 [aff 8 App. Cas. 195, 17 ERC 


797)). 

80. . S—vVan Ness v. Pacard, 2 
Pet. 137, 7 L. ed. 374; In re Montello 
Brick Works, 163 Fed. 624 [aff 167 


Fed. 482, 93 CCA 118]; Brown v. 
Reno Electric Light, ete. Co., 55 
Fed. 229. 

Ga.—Carr v. Georgia R. Co., 74 
Ga. 73; 81. 

Ind.—Cromie v. Hoover, 40 Ind. 


49; Gordon v. Miller, 28 Ind. A, 612, 
63 NE 774. 


N. C.—Belvin v. Raleigh Paper Co., 
123 N. C. 138,31 SE 655. 

Pa.—White’s App., 10 Pa. 252. 

81. Baker v. McClurg, 198 Ill. 28, 
64 NE 701, 92 AmSR 261, 59 LRA 
131. 

82. In re New York City, 192 N. Y. 
295, 84 NE 1105, 127 AmSR 903, 18 
LRANS 423. 

83. Newcastle Theatre Co. v. 
Ward, 57 Ind. A. 473, 104 NE 526. 

84. Baker v. McClurg, 198 Ill. 28, 
64 NE 701, 92 AmSR 261, 59 LRA 


131 (oven in building erected for 
bakery). 
85. Iowa.—Roth v. Collins, 109 


Iowa 501. 98 NW 543. 

Mass.—Wall v. Hinds, 4 Gray 256, 
64 AmD 64. 

Mich.—Felcher v. McMillan, 103 
Mich. 494, 61 NW 791. 

N. J.—Holmes v. Standard Pub. 
Conch) 55) AaeLONe 

Pa.—McClintock, ete., Co. v. Adtna 
Explosives Co., 260 Pa. 191, 103 A 
622, AnnCas1918E 1078; Carver v. 
Gough, 153 Pa. 225, 25 A 1124; Ken- 
ney v. Matlack, 9 Pa. Cas. 437, 12 


Avt5 89. 
Tex.—Menger v. Ward, (Civ. A.) 
28 SW 821. 


Wash.—Ballard v. Alaska Theatre 
Co., 98 Wash. 655, 161 P 478. 

86. Winnike v. Heyman, 185 Iowa 
114, 169 NW 681; Roth v. Collins, 
109 Iowa 501, 80 NW 548; Hayford 
v. Wentworth, 97 Me. 347, 54 A 940. 

87. See supra §§ 2-7. 

88. Morey v. Hoyt, 62 Conn. 542, 
26 A 127, 19 LRA 611; Brownell v. 


Fuller, 60 Nebr. 558, 83 NW_ 669; 
Straight v. Mahoney, 16 Pa. Super. 
55s 

g9. See supra § 83. 

90. Conn.—Linahan v. Barr, 41 
Conn, 471. 

Jll.—Baker v. McClurg, 198 Ill. 
28, 64 NE 701, 92 AmSR 261, 59 
LRA 1381. 

Minn.—White Enamel Refrigerator 
@o.Wanisruse, 121) Minn.» 479, 140 
NW 114. 

Nebr.—Brownell v. Fuller, 60 Nebr. 
558, 88 NW 669. 


N. Y.—Jacob v. Kellogg, 56 Misc. 
661, 107 NYS 713. ; 
Wis.—Brobst v. Marty, 162 Wis. 


e 


Montello Brick Works, 163 Fed. 624 
[aff 167 Fed. 482, 93 CCA 118]; Ray 
v. Young, 160 Iowa 613, 142 NW 
393, 46 LRANS 947, AnnCas1915D 
258; Waverly Park Amusement Co. 
v. Michigan United Tract. Co., 197 


Mich. 92, 163 NW _ 917. 
93. See infra § 88. 
94. Wall v. Hinds, 4 Gray (Mass.) 


256, 64 AmD 64; Holmes v. Tremper, 
20° Johns.) (CN. ¥.)) 29; 12) “Amb 238) 
See Van Ness v. Pacard, 2 Pet. 
(U. S.) 1387, 147, 7 L. ed. 374 (where 
the building in question was erected 
by the lessee with a view to carry- 
ing on the business of a dairyman, 
and likewise for the residence of the 
lessee’s family and servants engaged 
in that business, Story, J., after re- 
marking that the residence of the 
family was auxiliary to the dairy 
and was for the accommodation and 
beneficial operation of the dairy 
trade, said: “Surely it cannot be 
doubted, that in a business of this 
nature, the immediate presence of the 
family and servants was, or might 
be, of very great utility and impor- 
tance. The defendant was also a 
carpenter, and carried on his busi- 
ness, as such, in the same build- 
ing. It is no objection, that he car- 
ried on two trades instead of one. 
There is not the slightest evidence 
of this one being a mere cover or 
evasion to conceal another, which 
was the principal design; and unless 
we were prepared to say (which we 
are not), that the mere fact, that 
the house was used for a dwelling- 
house, aS well as for a trade, super- 
seded the exception in favor of the 
latter, there is no ground to declare, 
that the tenant was not entitled to 
remove it. At most, it would be 
deemed only a mixed case, analogous 
in principle to those before Lord 
Chief Baron Comyn and Lord Hard- 
wicke; and therefore entitled to the 
benefit of the exception’’). See also 
Dudley v. Warde, Ambl. 113, 27 Re- 
print 73; Lawton v. Lawton, 3 Atk. 
18, 26 Reprint 811; Lawton v. Sal- 
mon, 1 H. Bl. 259 note b, 126 Re- 
print 151 (mixed cases arising be- 
tween persons not in relation of 
landlord and tenant). 
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$5. See cases infra this section. 
[a] Question for jury. — Occa- 
Sionally it has been regarded as a 


question for the jury whether an 


article or structure was a trade fix-* 


ture. McClintock, etc., Co. v. AXtna 
Explosives Co., 260 Pa. 191, 103 A 
622, AnnCas1918EH 1078; Glasgow v. 
Hill, 29 Pa. Super. 222; Tunis Lum- 
ber Co. v. R. G. Dennis Lumber Co., 
97 Va. 682, 34 SE 613. 

96. U. S.—In re Howard Laundry 
Co., 208 Hed. 445, 121 CCA 555; 
Bergh v. Herring-Hall-Marvin Safe 
Co., 136 Fed. 368, 69 CCA 212, 70 
LRA 756; Brown v. Reno Electric 
Light, ete., Co., 55 Fed. 229. 

Colo.—Hayes v. New York Gold 
Min. Co., 2.Colo. 273. : 

Ill.—Dobschuetz vy. Holliday, 82 T1l. 
371; Mason v. Fenn, 13 Ill. 525; 
Hewitt v. Watertown Steam Engine 
Coro ml. VA TS. 

Mass.—Smith v. Whitney, 147 Mass. 
479, 18 NE 229; Holbrook v. Cham- 
berlin, 116 Mass. 155, 17 AmR 146. 

Mich.—Conrad v. Saginaw Min. 


Co., 54 Mich. 249, 20 NW 39, 52 
AmR 817. 
Miss.—Winner v. Williams, 82 


Miss. 669, 35 S 308. 

N. Y.—Andrews vy. Day Button Co., 
132 N. Y. 348, 30 NE 831; Kelsey 
v. Durkee, 33 Barb. 410. 

Pa.—Heffner v. Lewis, 73 Pa. 302; 
Hey v. Bruner, 61*Pa. 87; Davis v. 
Moss, 38 Pa. 346; Lemar y. Miles, 
4 Watts 330. 

Eng.—Minshall v. Lloyd, 2 M. & 
W. 450, 150 Reprint 834. 

97. See cases infra this note. 

[a] Held trade fixtures.—(1) Ap- 
pliances used in manufacture and 
sale of candy and ice cream. Central 
Trust, etce., Co. v. Wallace, 66 Ind. 
A. 629, 118 NE 593. (2) Brick ma- 
chine. Barker v. Cincinnati Pressed 
Brick Co., 4 OhS&CP 270, 3 OhNP 
230. (8) Cotton gin. McMath vy. 
Levy, 74 Miss. 450, 21 S 9, 528. (4) 
‘Counters and shelves in store. Po- 
sada v. Wing Sang, 2 Canal Zone 
140. (5) Distillery machinery and 
appliances. Moore v. Smith, 24 Ill. 
512; Burk v. Baxter, 3 Mo. 207; Rey- 
nolds v. Shuler, 5 Cow. (N. Y.) 323; 
Pillow v. Love, 5 Hayw. (Tenn.) 109. 
(6) Blectriec lighting machinery and 
appliances. Brown v. Reno Elec- 
trie? Light, ete:, (Co, 659 Fed, 229; 
Havens v. West Side EPlectric Light 
Co., 17 NYS 580 [aff 20 NYS 764 
(aff 143 N. Y. 682, 37 NE 827)]; 
Liebe v. Nicolai, 30 Or. 364, 48 P 
172. (7) Flour mill machinery. Mc- 
Greary v. Osborne, 9 Cal. 119; Gor- 
don v. Miller, 28 Ind. A. 612, 63 NE 
174, (8) Gas lights. and elevator 
motors and connections, in building 
used for mercantile purposes. Lov- 


ett v. Bermingham-Seaman-Patrick 
Co., 192 Mich. 372, 158 NW 881. (9) 
Gas and electric light fixtures. In 


re West, 253 Fed. 963. (10) Gasoline 
lighting plant in store. Mayer v. 
Clarke, 129 Ill. A. 424. (11). Heat- 
ing radiation in store. Lovett v. 
Bermingham-Seaman-Patrick Co., 192 
Mich. 372, 158 NW 881. (12) Hy- 
draulic press used by tallow chan- 
dler. Finney v. Watkins, 13 Mo. 
291. (13) Laundry plant. In re 
Howard Laundry Co., 203 Fed. 445, 
121 CCA 555. (14) Looms in a fac- 
tory. Boyd v. Shorrock, L. R. 5 Eq. 
72. (15) Machinery and appliances, 
such as pans, furnaces, boilers, etc., 
used in a soda, saleratus, and drug 
factory. Kelsey v. Durkee, 33 Barb. 
(N. Y.) 410. (16) Mining machinery 
and appliances. Merritt v. Judd, 14 
‘Cal. 59; Updegraff v. Lesem, 15 Colo, 
A. 297, 62 P 342; Dobschuetz v. Hol- 
liday, 82 Ill. 371; Galena Iron Works 
Comme McDonald) 16 0r Tiina, © 2t 
Hewitt v. General Electric Co., 61 Ill. 
A. 168 [rev on other grounds 164 


Engines and boilers,®* other industrial 
machinery and apparatus of various. kinds,®? appli- 
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Ill. 420, 45 NE 725]; Meade v. Lans- 


downe, 2 Ky. Op. 279; Conrad. v. 
Saginaw Min. Co., 54 Mich. 249, 20 
NW 39, 52 AmR 817; Heffner v. 


Lewis, 73 Pa. 302; Couch v. Welsh, 
24 Utah 36, 66 P 600; Snow v. Smith, 
86 Vt. 58, 838 A 269. (17) Oil or gas 
well casing, and machinery and ap- 
pliances used in drilling and operat- 
ing the well. Perry v. Acme Oil Co., 
44 Ind. A. 207, 88 NE 859; Siler v. 
Globe Window-Glass Co., 21 Oh. Cir. 
Ct. 284, 11 Oh. Cir. Dec. 784; Robin- 
son v. Harrison, 287 Pa. 613, 85 A 
879; Shellar v. Shivers, 171 Pa. 569, 
33 A 95. (18) Ovens in a bakery. 
Baker v. McClurg, 198 Ill. 28, 64 NU 
701, 92 AmSR 261, 59 LRA 131 [aff 
96 Ill. A. 165]. But see Collamore 
v. Gillis, 149 Mass. 578, 22 NE 46, 
14 AmSR 460, 5 LRA 150 (oven not 
removable if this would destroy it 
and substantially injure building). 
(19) Platform scales. Allen v. Ken- 
nedy, 40 Ind. 142; Bliss v. Whitney, 
9 Allen ((Mass.) 114, 85 AmD 745. 
See Seeger v. Pettit, 77 Pa. 437, 18 
AmR 452 (right of removal ques- 
tion for jury). (20) Printing press 
with attachments held a trade fix- 
ture. Forbes v. Alabama Mach., etc., 
Goi, (176. Ala: 423.0 58'S "3986 }- (21) 
Railroad rails. Northern Cent. R. 
Co. v. Canten Co., 30 Md. 347; Couch 
v. Welsh, 24 Utah 36, 66 P 600 (in 
connection with mine). (22) Shaft- 
ing, belts, and pulleys. Bergh v. 
Herring-Hall-Marvin Safe Co., 136 
Fed. 368, 69 CCA 212, 70 LRA 756; 
Brown v. Reno Electric Light, etc., 
Co., 55 Fed. 229; Holbrook v. Cham- 
berlin, 116 Mass. 155, 17 AmR 146; 
Hey v. Bruner, 61 Pa. 87. (23) Safe 
in bank. Woods v. Haywards Bank, 
10 Cal. A. 93, 106 P 730. (24) Saw- 
mill. Kile v. Giebner, 114 Pa. 381, 
7 A 164. (25) Sawmill machinery, 
such aS a gang edger. Stokoe v. 
Upton, 40 Mich. 581, 29 AmR 560. 

[b] Sprinkling plant and heating 
plant in a workshop were in one case 
held not to be trade fixtures, on the 
ground that the former was merely 
to protect against fire and the latter 
merely to make the workmen com- 
fortable. Red Diamond Clothing Co. 
v. Steidemann, 168 Mo. A. 306, 152 
SW 609. ; 

98. See cases infra this note. _ 

{a] Hela trade fixtures.—-(1) 
Amusement devices in park and 
pleasure resort. Walker v._ Tillis, 
188 Ala. 313, 66 S54, LRA1915A 654. 
(2) Ballroom attached to inn. Om- 
bony v. Jones, 19 N. Y. 234 [aff 21 
Barb. 520]. (3) Shed, stable, store- 
room, and barn erected by a tavern 
keeper on an adjoining lot. Dubois 
v. Kelly, 10 Barb. (N. Y.) 496. (4) 
Bar counters, shelving, and other at- 
tachments. Bush v. Havird, 12 Ida. 
352, 86 P 529, 10 AnnCas 107; Berger 
v. Hoerner, 36 Ill. A. 360; Carlin v. 
Ritter, 68 Md. 478, 13 A 370, 16 A 
301, 6 AmSR 467; Guthrie v. Jones, 
108 Mass. 191; Webber v. Franklin 
Brewing Co., 123 App. Div. 465, 108 
NYS 251 [aff 198 N. Y. 509 mem, 92 
NE 1106 mem]; Cubbins v. Ayres, 4 
Lea (Tenn.) 329. Contra O’Brien v. 
Kusterer, 27 Mich. 289 (bar and bar 
fixtures not removable because part 
of realty). See also Asheville Wood- 
working Co. v. Southwick, 119 N. C. 
611, 26 SE 253 (bar counter and fix- 
tures not part of the realty). (5) 


Bowling alleys. Hanrahan Vv. 
O’Reilly, 102 Mass. 201. Contra 
O’Brien v. Kusterer, 27 Mich. 289. 


(6) Chandeliers in saloon. Excelsior 
Brewing Co. v. Smith, 125 App. Div. 
668, 110 NYS 8 [aff 198 N. Yu. 519 
mem, 92 NE 1084 mem]; Webber v. 
Franklin Brewing Co., 123 App. Div. 
465, 108 NYS 251 [aff 198 N. Y. 509 
mem, 92 NE 1106 mem]. (7) Cistern, 
sinks, and gas and water pipes, in 
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ances and erections annexed by the proprietor of a 
place of public entertainment,®® buildings,®® or part 


boarding house. Wall v. Hinds, 4 
Gray (Mass.) 256, 64 AmD 64. 
“Club house” in beer garden. Hea- 
derich v. Smith, 103 Ind. 203, 2 NE 
315, 53 AmR 509. (9) Heating plant 
in theater. Newcastle Theater Co. v. 
Ward, 57 Ind. A. 4738, 104 NE 526. 
(10) Hotel attachments, including 
bake house, oven, fountain, awning, 
furnace, washtubs, grates, office 
counter, shelving and counter in 
cigar store, and bar attached to 
hotel. Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmSR 467. (11) 
Inside doors and shutters in hotel or 
saloon. Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmSR 467; 
Webber v. Franklin Brewing Co., 123 
App. Div. 465, 108 NYS 251 [aff 198 
N. Y. 509 mem, 92 NE 1106 mem). 
(12) Office counter in hotel or res- 
taurant. Carlin v. Ritter, 68 Md. :478, 
13 A 370, 16 A 301, 6 AmSR 467; 
Cubbins v. Ayres, 4 Lea (Tenn.) 329. 
(13) Oyster counter in restaurant. 
Guthrie v. Jones, 108 Mass. 191. (14) 
Safe in hotel. Cubbins v. Ayres, 4 
Leo (Tenn.) 329. (15) Scenery and 
stage settings in theater and chairs 
in a building. Newcastle Theater 
Co. v. Ward, 57 Ind. A. 473, 104 NB 
526. (16) Opera chairs, vacuum 
cleaner, electric fixtures, pipe organ} 
and other paraphernalia of a moving 
picture theater. Ballard v. Alaska 
Theater Co., 98 Wash. 655, 161 P 478. 
(17) “Scenic railway.” L. A. Thomp- 
son Scenic R. Co. v. Young, 90 Md. 
278, 44 A 1024. (18) Water closet 
and urinal in_ saloon. Excelsior 
Brewing Co. v. Smith, 125 App. Div. 
668, 110 NYS 8 [aff 198 N. Y. 519 
mem, 92 NE 1084 mem]; Bernheimer 
v. Adams, 70 App. Div. 114, 75 NYS 
93 [app dism 175 N. Y. 472 mem, 67 
NE 1080 mem]. (19) Refrigerating 
plant in hotel. Marker v. Williams, 
39 Cal. A. 674, 179 P 735. 

{b] Heating plant used to heat 
the living rooms of the proprietor 
of a hotel and saloon and area rail- 
ings on the building were held not 
to be trade fixtures. Levenson 
Wrecking Co. v. Hillebrand, 93 Misc. 
530, 157 NYS 515. 

99. Cornell-Andrews Smelting Co. 
v. Boston, ete., R. Corp., 209 Mass. 
298, 95 NE 887; Sprague Nat. Bank 
v. Hrie R. Co., 22 App. Div. 526, 48 
NYS 65. And cases infra this note. 

[a] Buildings held removable as 
trade fixtures when erected or used 
for the: purpose of (1) brick plant 
(In re Montello Brick Works, 163 
Fed. 624 [aff 167 Fed. 482, 93 CCA 
118]), (2) store or hotel (Gray v. 
McLennan, 3 Man. 387), (3) hotel 
(Ombony v. Jones, 19 N. Y. 234 [aff 
21 Barb. 520]; Dubois v. Kelly, 10 
Barb. (N. Y.) 496, 504), (4) shingle 
mill (Welsh v. McDonald, 64 Wash. 
108, 116 P 589), (5) amusement park 
(Waverly Park Amusement Co. ev. 
Michigan United Tract. Co., 197 Mich. 
92, 163 NW 917), (6) saloon (Hed- 
derich v. Smith, 103 Ind. 203, 2 NE 
315, 53 AmR 509; Lewis v. Ocean 
Nav.;’ ete. Cos 1250 NY 3 41:26) Na 
301), (7) depot (Carr v. Georgia R. 
Co., 74 Ga. 78, 81; Western North 
Carolina R. Co. v. Deal, 90 N. C. 110), 
(8) engine and machinery houses 
(Brown v. Reno EHlectriec Light, etc., 
Co., 55 Fed. 229; Galena Iron Works 
Co. v. McDonald, 160 Tll. A. 211; 
Smith v. Whitney, 147 Mass. 479, 18 


NE 229; Idalia Realty, ete. Co. v. 
Norman, (Mo. A.) 183 SW _ 348; 
White’s App. 10 Pa. 252; Snow v. 


Smith, 86 Vt. 58, 838 A 269; Wake v. 
Hall, 8 App. Cas. 195, 17° HRC 797), 
(9) frame office building in lum- 
beryard (Macdonough v.  Starbird, 
105° Cal. 15, 38 P 5103. Security 
L. & TT. Co. v. Willamette Steam 
Mills Lumbering, etc., Mfg. Co., 99 
Cal. 636, 34 P 321), (10) garage and 


For later cases, developments anid changes in the law see cumulative Annotations, same title, page and note number. 
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of a building,’ and even plants grown by a nursery 
man or market gardener for sale? have all been re- 
garded as trade fixtures in particular cases, and 
as therefore removable. A building erected merely 
for the purpose of leasing has been held not to 
be removable as a trade fixture;? and a like view 
has been taken of a building which, although erected 
for use by the tenant in connection with his busi- 
ness, was afterward leased by him to another for 
other purposes;* and also of a dwelling erected by 
the tenant for his own occupation, on premises util- 
ized by him for the most part for manufacturing 
Even a house and barn erected on the 
leased premises in order to facilitate its use as a 
game preserve was regarded as a trade fixture.® 

Agricultural Fixtures. 
cided in England, in a case frequently referred to,? 
that the principle by which a tenant is allowed to 
remove fixtures annexed by him for the purpose of 


purposes.® 


[§ 88] 4. 


repair shop (Ray v. Young, 160 Iowa 
613, 142 NW 393, 46 LRANS 974, Ann 
Cas1915D 258), (11) livery stable 
(Firth v. Rowe, 53 N. J. Eq. 520, 32 
A 1054), (12) poultry houses and 
poultry fences (Causey v. Orton, 171 
N. - 375, 88 SE 513), (138) repair 
shop of railway company (Union Ter- 
minal Co. v. Wilmar, etc., R. Co., 116 
Iowa 392, 90 NW 22), (14) smoke- 
house incidental to packing house 
business (Armour v. Block, 147 Ga. 
639, 95 SE 228). 

[b] Greenhouse erected by florist 
or market gardener held removable 
as trade fixture. Royce v. Latshaw, 
PS. Colo, Awye20; p26) RP). 627; “Mreestv. 
Stuart, 9397 Nebr. °220;0 57) INW-- 991; 
Mears v. Callendar, [1901] 2 Ch. 388. 


[ec] Ice house erected by dealer in 
ice Antoni v. Belknap, 102 Mass. 
193. 

[ad] Building erected for use both 


as dwelling and for trade purposes.— 
Van Ness v. Packard, 2 Pet. (U. S.) 
187, 7 Led. 374. But, see,Allan. v. 
Rowe, 1 N. B. Eq. 41 (house not re- 
movable fixture, although lower part 
used for trade). 

{e] Dwellings merely accessory to 
mining or lumbering operations have 
been held removable. Security L. & 
T. Co. v. Willamette Steam Mills 
Lumbering, ete, Mfg. Co. 99 Cal. 
636, 34 P 321; Conrad v. Saginaw Min. 
Co., 54 Mich. 249, 20 NW 39, 52 AmR 
817; Idalia Realty, etc, Co. v. Nor- 
man, (Mo. A.) 183 SW 348; Couch v. 
Welsh, 24 Utah 36, 66 P 600; Welsh 
v. McDonald, 64 Wash. 108, 116 P 


589. 
[f] A building erected for a 
store, and afterward used as a hotel, 


was and is removable as a trade fix- 


ture. Gray v. McLennan, 3 Man. 
Sole 
[g] Whether a “store house,” 


erected on a town lot, was a trade 
fixture, was a question as to which 
the court was divided in Cowden v. 
St. John, 16 Iowa 590. : 
[h] A contrary view that a build- 
ing is not to be regarded as a trade 
fixture for the purpose of removal 
has been asserted. West Shore 18¢6 
Co. v. Wenner, 75 N. J. L. 494, 68 A 
225, 127 AmSR 806 (hotel building). 
1. See cases infra this note. 
[a] Held removable as trade fix- 
tures.—(1) A counting room of frame- 
work put into a store by a tenant. 
Brown v. Wallis, -115 Mass. 156. 
(2) Partitions in rooms of office 
buildings which did not reach to the 
ceiling, and were lightly nailed to 
the floor and walls. United Booking 
Offices v. Pittsburgh Life, etc., Co., 
65 Misc. 31, 119 NYS 216. (3) Parti- 
tions and partition doors in saloon. 
Excelsior Brewing Co. v. Smith, 125 
App. Div. 668, 110 NYS 8 [aff 198 
N. Y. 519 mem, 92 NE 1084 mem]; 
Webber v. Franklin Brewing Co., 123 
App. Div. 465, 108 NYS 251 [aff 198 
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It was de- | remove it.11 


WN. Y. 509, 92 NE 1106 mem]. 
An awning built of wood 
of store. Devin v. Dougherty, 
HowPr 455. 

{b] Pillars, partitions, sewers, 
and floors were held not removable, 
they having been so built into the 
building as to become part of it, and 
the intent being apparently to make 
them part of the freehold. Felcher 
v. McMillan, 103 Mich. 494, 61 NW 


791, 

2. Miller v. Baker, 1 Metc. (Mass.) 
27; Whitmarsh v, Walker, 1 Metce. 
(Mass.) 318; Duffus v. Bangs, 122 N. 
Y. 423, 25 NE 980; Brooks v. Galster, 
51 Barb. (N. Y.) 196; King v. Wil- 
comb, 7 Barb. (N. Y.) 263; Oakley v. 
Monck, L. R. 1 Exch. 159; Penton v. 
Robart, 2 Hast 88, 102 Reprint 302; 
Lee v. Risdon, 7 Taunt. 188, 2 ECL 


(4) 
in front 
27 


320, 129 Reprint 76; Wyndham v. 
Way, 4 Taunt. 316, 128 Reprint 
351. 

[a] A contrary view, however, 


has been asserted, that trees reared 
in nursery grounds for sale aS mer- 
chandise possess none of the legal 
characteristics of fixtures and more 
nearly resemble emblements,  al- 
though not strictly such. Hamilton 
v. Austin, 36 Hun (N. Y.) 1388. 

{b] “Stock plants’ in a green- 
house have elsewhere been referred 
to as emblements. Young v. Chand- 
ler, 102 Me. 251, 66 A 539. 

Cannon v. Hare, 1 Tenn. Ch. 22. 


3. 

4 Burkhardt v. Hopple, 6 OhS&CP 
UP Ses 

5. Johnson v. Willingby, 3 Tenn. 
Cas. 338. 

6. Shafter Est. Co. v. Alvord, 2 
Cal. A. 602, 84 P 279 (wherein it 


does not appear from the opinion 
whether hunting was carried on by 
the tenant as a trade). a 

7, Elwes v. Maw, 3 Hast 38, 57, 
102 Reprint 510 (where a tenant in 
agriculture had erected at his own 
expense, and for the more necessary 
and convenient occupation of his 


farm, a beast house, carpenter’s 
shop, fuel-house, carthouse, pump 
house, and foldyard wall, which 


buildings were of brick and ,mortar, 
and tiled, and let into the ground, 
Lord Ellenborough, C. J., after re- 
viewing at length the previous cases 
upon the law of fixtures, said: “But 
the case of buildings for trade has 
been always put and recognized as a 
known, allowed, exception from the 
general rule, which obtains as to 
other buildings; and the circum- 
stance of its being so treated and 
considered establishes the existence 
of the general rule to which it is 
considered as an exception. To hold 
otherwise, and to extend the rule in 
favor of tenants in the latitude con- 
tended for by the defendant, would 
be, as appears to me, to introduce a 
dangerous innovation into the rela- 


tive state of rights and interests: 
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| trade cannot be extended so as to allow him to 
remove fixtures annexed for agricultural purposes. 
There are, however, in this country, quite a number 
of decisions where a contrary view has been ex- 
pressed,® based on the ground that it is a matter 
of publie policy to encourage tenants to improve 
property for agricultural purposes as well as for 
trade purposes.® 
farm for the purpose of putting agricultural prod- 
ucts in form or condition for the market has been 
regarded as removable as a trade fixture.!° 
Effect of intention. 
agricultural fixture is removable, it has been decided 
in one state not to be removable if it was annexed 
without any intention on the part of the tenant to 
In another case the matter of inten- 
tion has been referred to as determinative of 
whether a structure, in that case a barn, was an 
agricultural fixture as having been intended to be 


Likewise an article annexed to a 


Coneeding that otherwise an 


holden to subsist between landlords: 
and tenants. But its danger or prob- 
able mischief is not so properly a 
consideration for a Court of Law, as. 
whether the adoption of such a doc- 
trine would be an innovation at all: 
and, being of opinion that it would 
be so, and contrary to the uniform 
current of legal authorities on the 
subject, we feel ourselves, in con- 
formity to, and in support of those 
authorities, obliged to pronounce that 
the defendant had no right to take 
away the erections stated and de- 
scribed in this case’’). 


8 U. S.—Van Ness v. Pacard, 2 
Pets 137,71. eds 37-4. 
Ala.—Harkness v. Sears, 26 Ala, 
493, 62 AmD 742. 
ean ee v. Hastham, 81 Ky. 
Miss.—McMath v. Levy, 74 Miss. 


450, 21 S 9, 523; Perkins v. Swank, 


43 Miss. 349. 
hoe Y.—Dubois v- Kelly, 10 Barb. 

Vt.—Wing v. Gray, 36 Vt. 261. 

{a] A cotton gin held removable by 
purchaser from tenant. McMath v. 
Levy, 74 Miss. 450, 451, 21 S 9, 523 
(“Against the general doctrine of fix- 
tures made by one upon the premises 
of another, there have always been 
generous exceptions in favor of trade, 
manufacturers, and, as in the case be- 
fore us, tenants. The placing of gins, 
condensers, etc., on plantations cul- 
tivated largely in our staple product, 
cotton, are essential to the prepara- 
tion and manufacture of the article 
for market, and the rights of tenants, 
as against their landlords, are not 
to be doubted’). 


9. Van Ness v. Pacard, 2 Pet. (U. 
Sept es we, 144, . ed. 374 (where 
Story, J., referring to Lord Ellen- 


borough’s opinion, said that “the dis- 
tinction is certainly a nice one be- 
tween fixtures for the purposes of 
trade, and fixtures for. agricultural 
purposes; at least, in those cases 
where the sale of the produce con- 
stitutes the principal object of the 
tenant, and the erections are for the 
purpose of such a beneficial enjoy- 
ment of the estate’’). 

10. Holmes v. Tremper, 20 Johns. 
CNY Ow 295 “1i sAmDs'2385)"¢cider 
press). 

11. Carver v. Gough, 153 Pa. 225, 
25 A 1124 (involving the right of the 
tenant of a farm to remove build- 
ings, and where Paxson, C. J., said 
that the case of McCullough v. Ir- 
vine, 138 Pa. 438, deciding that a life 
tenant could not remove agricultural 
fixtures aS against the remainder- 
man, was not conclusive that a ten- 
ant for years would not have such 
right, and refused to decide this lat- 
ter question, owing to the fact that 
it was found that the buildings were 
erected without any intention of re- 
moval). 
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such.!? 

[§ 89] 5. Domestic and Ornamental Fixtures. 
The tenant under a lease has, from a quite early 
day, been allowed to remove what are known as 
domestic and ornamental fixtures, these being ar- 
ticles annexed to a dwelling in order to render it 
more comfortable and attractive as such.1® It has 
even been suggested that an article annexed to a 
room leased as an office, to render it more comforta- 
ble and convenient, may be regarded as a ‘‘domestic 
fixture’’ for this purpose.14 ‘This exception in favor 
of the tenant has been said to be based on ‘‘the 
public policy and convenience, which permit the 
tenant to make the most profitable and comfortable 
use of the premises demised, that can be 
obtained consistently with the rights of the owner 
of the freehold,’’1> and it has also been said that 
the tenant’s right to remove such fixtures is 
grounded on the fact that they were put there by 
the tenant merely for his temporary domestic use 
while he occupied the premises.1® 

Limitations on right of removal. The right to re- 
move domestic and ornamental fixtures is subject to 
the limitation which prevails.as regards trade fix- 
tures,!” that the removal is not permissible if it will 
cause substantial damage to the freehold,!® and that 
an article or structure was substituted by the ten- 
ant for one there at the time of the lease may also 


12. Stevens v. Burnham, 62 Nebr. 


672, 87 NW 546. (2) Chandeliers. 
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Ad. 394, 20 ECL 532, 109 Reprint 834. 
Raymond v. Strick- 
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be a reason for denying the right to remove it.!® 
In jurisdictions in which the rule obtains that a 
trade fixture is not removable if its removal in- 
volves its disintegration,?? a like rule would apply 
in the case of a domestic or ornamental fixture.?! 
There is some authority for recognizing, in the case 
of an article of a domestic or ornamental char- 
acter, the existence of a limitation upon the right 
of removal which, in the absence of a statute to 
the contrary,?? does not apparently exist in the 
case of trade fixtures, to the effect that it is not 
removable if it is so affixed as to become permanent- 
ly incorporated with the land or structure to which 
it is attached.?% 

What are domestic or ornamental fixtures. There 
have been quite a number of decisions as to whether 
particular articles were to be regarded as domestic 
fixtures *4 or ornamental fixtures,?> for the purpose 
ef removal by the tenant. 

[§ 90] 6. Decisions Extending Right of Re- 
moval. In a few cases the right of removal by the 
tenant has been broadly stated to apply to every 
improvement made by him for his enjoyment of 
the premises which can be removed without injury 
to the freehold, without reference to the question 
whether it is merely a chattel or belongs to one of 
the excepted classes of fixtures referred to above.2¢ 

[§ 91] 7. Statutory Provisions. In several 


a garden attached to a residence are 
not domestic for the purpose of re- 


13. See cases infra this section. land, 124 Ga. 504, 52 SH 619, 3]moval. Jenkins v. Gething, 2 Johns. 
14. Hayford v. Wentworth, 97 Me.| LRANS 69. (3) Cistern and sinks, al-|& H. 520, 70 Reprint 1165. 
347, 54 A 940. though fastened by nails, or set into {e] Fruit bushes planted with the 


15. Gaffield v. Hapgood, 17 Pick. 


the floor by cutting away the boards. 


purpose of enjoying the fruits in 


(Mass.) 192, 195, 28 AmD 290. 

16. Gibson v. Hammersmith, etc., 
R. Co., 2 Dr. &*Sm. 603, 62 Reprint 
748. 

17. See supra § 86. 

18. Raymond v. Strickland, 124 
Ga. 504, 52 SE 619, 3 LRANS 69; 
Wright v. Du Bignon, 114 Ga. 765, 
57 LRA 669, 40 SE 747; Stockwell 
v. Marks, 17 Me. 455, 35 AmD 266; 
Hanrahan v. O’Reilly, 102 Mass. 201; 
Wall v. Hinds, 4 Gray (Mass.) 256, 
64 AmD 64; Grymes v. Boweren, 6 
Bing. 437, 19 ECL 201, 130 Reprint 
1349; Buckland v. Butterfield, 2 B. 
& B. 54, 6 ECL 35, 129 Reprint 878. 

[a] If removal involves substan- 
tial injury to freehold no fixture of 
any sort is removable. Ambs v. Hill, 
13 Mo. A. 585; Friedlander v. Ryder, 
30 Nebr. 783, 47 NW 83, 9 LRA 700. 
See also supra §§ 14, 15. 

[b] Question of injury held for 
jury.—Avery v. Chreslyn, 3 A. & E. 
75, 30 ECL 57, 111 Reprint 341. 

19, Bovet v. Holzgraft, 5 Tex. 
Civ. A. 141, 23 Sw 1014. 

20. See supra § 86. I 

21. Hanrahan -v. O’Reilly, 
Mass. 201; Wall v. Hinds, 4 
(Mass.) 256, 64 AmD 64. 

22. See infra § 91. ; 

23. See cases infra this note. 

[a] On such a theory, in part at 
least, it has been held that (1) a 
conservatory or greenhouse was not 
removable as a domestic or orna- 
mental fixture, when made practically 
a part of the dwelling to which it 
was attached (Buckland v. Butter- 
field, 2 B. & B. 54, 6 ECL 35, 129 Re- 
print 878), and (2) water pipes laid 
under the ground appear to have been 
regarded as so incorporated with the 
land as not to be removable (Wright 
v. Du Bignon, 114 Ga. 765, 40 SEH 
747, 57 LRA 669). 

24. See cases infra this note. 

{a] Held domestic fixtures. — (1) 
Bells and bell wires. Raymond v. 
Strickland, 124 Ga. 504, 52 SH 619, 
3 LRANS 69; Pugh v. Anton, L. R. 
8 Eq. 629; Lyde v. Russell, 1 B. & 


102 
Gray 


Walls v. Hinds, 4 Gray (Mass.) 256, 
64 AmD 64. (4) Fire frame fixed in 
the fireplace. Gaffield v. Hapgood, 17 
Pick. (Mass.) 192, 28 AmD-200. (5) 
Pipes for gas or water. Wall v. 
Hinds, 4 Gray (Mass-) 256, 64 AmD 
64. But see Wright v. Du Bignon, 
114 Ga. 765, 40 SE 747, 57 LRA 669 
(water pipes in ground not remov- 
able). (6) Pumps. McCracken v. 
Hall, 7 Ind. 30; Grymes v. Boweren, 
6 Bing. 437, 19 ECL 201, 130 Reprint 
1349. (7) Stoves and grates. Rex 
Vi dies, Hwee oe Og TE pe2'4de ood 
Grymes v. Boweren, 6 Bing. 437, 19 
ECL 201,°130 Reprint 13849; Ex p. 
Barclay, 5 De G. M.' & G. 403, 54 
EngCh 320, 43 Reprint 926. (8) Kit- 
chen ranges, ovens, and _ coppers. 
Roffey v. Henderson, 17 Q. B. 574, 79 
ECL 574, 117 Reprint 1401; Darby v. 
Harris, 1 Q. B. 895, 41 ECL 828, 113 
Reprint 1374; Grymes v. Boweren, 6 
Bing. 437, 19 ECL 201, 130 Reprint 


1349. (9) Cupboards. Rex v. St. 
Dunstan, 4 B. & C. 686, 10 ECL 758, 
107 Reprint 1216; Ex p. Barclay, 5 


De G. M. & G. 403, 54 EngCh 320, 43 
Reprint 926. (10) Gas fixtures, such 
as a gasometer and apparatus for 
generating gas. Hays v. Doane, 11 
N. J. Eq. 84 (holding such articles 
removable from a college building). 
(11) Water closet appliances. Hay- 
ford v. Wentworth, 97 Me. 347, 54 A 
940 (where, however, it does not 
clearly appear whether such articles 
were removable as being domestic 
fixtures or as not being fixtures). 

{[b] A building erected by the ten- 
ant for resident purposes has never 
been regarded as removable as a 
domestic fixture and it is presumably 
not so removable. Van Ness v. Pac- 
ard,) 2-Pet. (U0. Se 1lst et Lined 3874s 
Reid v. Kirk, 46 S. C. L. 54; Johnson 
v. Willoughby, 3 Tenn. Cas. 338. 

[c] Gutters placed on the roof of 
a dwelling and servant’s room added 
thereto not removable. Wright v. 
Du Bignon, 114 Ga. 765, 40 SE 747, 
57 LRA 669. 

{d] Greenhouses and hothouses in 


connection with a residence not re- 
movable as domestic fixtures. Jen- 
kins v. Gething, 2 Johns. & H. 520, 70 
Reprint 1165; Wyndham v. Way, 4 
Taunt. 316, 128 Reprint 351. 

25. See cases infra this note. 

{a] Held ornamental fixtures.— 
(1) Hangings and tapestry. Leigh v. 
Taylor, [1902] A. C. 157; 6 BRC 154 
{aff sub nom. In re De Falbe, [1901] 
1 Ch. 523]; Beck v. Rebow, 1 P. Wms. 
94, 24 Reprint 309. (2) Pier glasses. 
Beck v. Rebow, 1 P. Wms. 94, 24 Re- 
print 309, (3) Ornamental chimney 
pieces. Leach v. Thomas, 7 °C. & P. 
327, 32 ECL 638; Elwes v. Maw, 3 
East 38, 102 Reprint 510, 12 ERC 193; 
Bishop v. Elliott, 11 Exch. 113, 156 
Reprint 766. (4) Wooden cornices. 
Avery v. Cheslyn, 3 A. & EB. 75, 30 


ECL 57, 111 Reprint 341. (5) Wain- 
scoting affixed to the walls by 
screws. Ex p. Quincy, 1 Atk. 477, 


26 Reprint 304; Lawton v. Lawton, 
38 Atk. 13, 26 Reprint 811; Buckland 
v. Butterfield, 2 B. & B. 54, 6 ECL 
35, 129 Reprint 878; Elwes v. Maw, 
Pea 38, 102 Reprint 510, 12 ERC 

[b] Flowers, bushes, and shrubs 
planted by the tenant for ornamental 
purposes, held not removable as or- 
namental fixtures. Hmpson v. Soden, 
4B. & Ad. 655, 24 ECL 288, 110 Re- 
print 603. 

{c] Greenhouses and hothouses in 
garden not ornamental fixtures for 
purpose of removal. Jenkins v. Geth- 
ne. 2 Johns. & H.- 520, 76 Reprint 

26. See cases infra this note. 

[a] Various phrasings of rule.— 
It has been said that the tenant may 
remove an erection made by him or 
a fixture annexed by him: (1) For 
the more beneficial enjoyment of the 
premises. Bircher v. Parker, 40 Mo. 
118. (2) For his convenience and 
comfort. State and Whitener, 93 N. 
C. 590. (3) In furtherance of pur- 
pose for which the premises were 
leased. Hayward v. Hope Tp. School 
Dist. No. 9, 189 Mich. 539, 102 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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states there is a statutory provision that a tenant 
may remove from the demised premises at any time 
during the continuance of his term, 
thereto for the purpose of trade, manufacture, or- 
nament, or domestic use, if the removal can be ef- 
fected without injury to the premises, unless the 
thing has, by the manner in which it is affixed 
become an ‘integral part of the premises.27 
sionally other statutory provisions exist bearing on 


the tenant’s right of removal.?® 
[§ 92] 8. Custom. 


bearing on the matter.°° 


999; Kerr v. Kingsbury, 39 Mich. 150, 
33 AmR 3862. (4) For purposes of 
trade ‘‘or some other immediate or 
temporary uses.” Bliss v. Whitney, 
9 Allen (Mass.) 114, 85 AmD 745, 
(5) “For the better enjoyment of 
the premises.” Hedderich v. Smith, 
103 Ind. 203, 2 NE 315, 53 AmR 509; 
Gordon v. Miller, 28 Ind. A. 612, 63 
NE 774. (6) For the more convenient 
use of the premises. Wall v. Hinds, 
4 Gray (Mass.) 256, 64 AmD 64 (as 
being domestic fixtures). (7) “For 
the purpose of the better enjoyment 
of the land.” King v. Wilcomb, 7 
(BaRnbsaiONewy .)s 1263. (8) “For the 
better use or enjoyment of” the land. 
Dubois v. Kelly, 10 Barb. (N.. Y.) 
496 [crit Ombony v. Jones, 19 N. Y. 
234]. (9) “For his own uses and 
purposes under the lease.’ Shafter 
Est. Co. v. Alvord, 2 Cal. A. 602, 84 
P 279. (10) “For his own comfort.” 
Hayford v. Wentworth, 97 Me. 347, 
54 A 940; Seeger v. Pettit, 77 Pa. 
437, 18 AmR 452 (stairway, coalbin, 
and closets and shelves). (11) ‘For 
his own use.” Price v. Malott, 85 
Ind. 266. 

{b] Cases ignoring purpose of an- 
nexation.—In some cases it is 
broadly stated that the tenant may 
remove any annexations and erec- 
tions, if this does not involve injury 
to tne freehold. Ross v. Campbell, 9 
Colo. A. 38, 47 P 465 (tile floor and 
electric lighting apparatus in Ssa- 
loon);Webb v. New Haven Theatre 
Co., 87 Conn. 129, 87 A 274; Whiting 
vy. Brastow, 4 Pick. (Mass.) 310 (pad- 
lock and boards on corn bin); Win- 
ner v. Williams, 82 Miss. 669, 35 S 
308; Lacey v. Giboney, 36 Mo. 320, 
88 AmD 145; Ambs v. Hill, 13 Mo. A. 
585; Lanphere v. Lowe, 3 Nebr. 131. 

{[c] Erection for school purposes. 
—A building erected for school pur- 
poses by a school board on leased 
jand was held removable, the court 
saying that it saw no distinction be- 
tween a building erected for trade 
purposes and one for school pur- 
poses. Wittenmeyer v. Brooklyn Bd. 
of Education, 10 Oh. Cir. Ct. 119, 6 
Oh. Cir. Dec. 258. 

27. See statutory provisions. 

[a] Held removable under stat- 
ute as trade fixtures: (1) A bar and 
its appurtenances in a saloon. Bush 
vy. Havird, 12 Ida. 352, 86 P 529, 10 
AnnCas 107. (2) A safe in a bank. 
Woods v. Haywards Bank, 10 Cal. A. 


93, 106 P 730. (3) A fence on a farm. 
Joslin v. Linder, 26 S. D. 420, 128 
NW 500. (4) A house and barn on 


land used as a game preserve. Shaf- 
ter Est. Co. v. Alvord, 2 Cal. A. 602, 
SA PH2U9. 

[o] Held not 
Fences, windmills, 
gutters around the house. Kilgore v. 
Lyle, 30 Okl. 596, 120 P 626. (2) A 
four story building erected by the 
tenant for use for stores and as a 
lodging and boarding house. West 
Coast Lumber Co. v. Apfield, 86 Cal. 
335, 24 P 993. (3) A front of a store 
building, consisting of marble and 


[26 C. J.—45] 


removable, — (1) 
lightning rods, 


By custom, as well as by 
agreement, the tenant under a lease may have the 
right to remove fixtures annexed by him.?° 
can occur only in the absence of express agreement 


FIXTURES 


t by Tenant—a. 
anything affixed 


eration. 


Occa- 
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[§ 93] 9. Time of Removal and Loss of Rights 
In General. 
time at which the tenant must exercise his right of 
removal has frequently been the subject of consid- 
In some cases it is stated that the removal 
must be made during the term,*! in some, that the 
, | right expires with the tenancy ** and in some, that 
it may be exercised a ‘‘reasonable time’’ after the 
expiration of the term.%% 


The question of the 


It has oceasionally been 


stated that the tenant’s rignt of removal continues 


But this 


heavy plate glass windows, was held 
to be an integral part of the build- 
ing within the exception in the stat- 
ute. Alden v. Mayfield, 163 Cal. 793, 
127 P 44, 41 LRANS 1022, AnnCas 
1914A 258. 

28. See statutory provisions, 

[a] In Georgia, Code § 3120 pro- 
viding that 1 tenant, during the term 
or a continuation thereof, or while 
he is in possession under the land- 
lord, may remove fixtures erected by 
him, was construed, in view of a pre- 
vious decision on which it was based 
(Youngblood v. Eubank, 68 Ga. 630), 
as giving a right to remove trade fix- 
tures only (Wright v. Du Bignon, 
114 Ga. 765, 40 SE 747, 57 LRA 669). 

{b] In Louisiana, under Civ. Code 
§ 2726, the lessee may remove im- 
provements and additions made by 
him, if he leaves the thing let in the 
condition in which he received it, hut 
additions made with lime and cement 
the lessor may retain on paying a 
fair price. In re Morgan R., etc., Co., 
32 La. Ann. 371; Talley v. Alexander, 
10 La. Ann. 627; Henry v. Tricou, 2 
McG. 79. 

29. U. S.—Van Ness v. Pacard, 2 
Petes. se liewed.w ol. 

Cal.—Merritt v. Judd, 14-Cal. 59. 


Mass.—Hanrahan v. O’Reilly, 102 
Mass. 201. 

Miss.—Weathersby v. Sleeper, 42 
Miss. 732. 


Oh.—Teaff v. Hewitt, 1 Oh. St. 511, 
59 AmD 634. 

Wis.—Keough vy. Daniell, 12 Wis. 
163. 

Eng.—Davis v. Jones, 2 B. & Ald. 
165, 106 Reprint 327; Culling v. Tuff- 
nal, Buller N. P. 34. 

[a] MTllustrations.— (1) A custom 
in the city of Washington allowing 
tenants to remove buildings during 
the term was held proper subject of 
proof, Story, J., saying that every 
demise is, in respect to matters in 
regard to which the parties are si- 
lent, open to explanation by the gen- 
eral usage and custom of the coun- 
try or district. Van Ness v. Pacard, 
DePeti (GUL See Monn ei kxs eC Ol.4en (4) 
A custom in the city of Milwaukee, 
in the absence of a contrary agree- 
ment, that lessees of vacant lots, 
under. “ground leases,’’ should be al- 
lowed to remove buildings at or be- 
fore the expiration of the term was 
valid and controlling, the lease con- 
taining no provision on this point. 
Keogh v. Daniell, 12 Wis. 163. 

30. Boyd v. Shorrock, L. R. 5 Eq. 
72; Martyr v. Bradley, 9 Bing. 24, 
293 ECL 469, 131 Reprint 523; Rox- 
burghe v. Robertson, 2 Bligh 156, 4 
Reprint 286. 


31. Cal—Harle v. Kelly, 21 Cal. 
A, 480;/132 P 262. 
Tll.—Smith v. Moore, 26 Ill. 392; 


©’Connell v. Fay, 186 Il. A.. 113; 
Dreiske v. People’s Lumber Co., 107 
Til. A.-285. 
Ky.—Thomas v. Crout, 5 Bush. 37. 
Me.—Bodwell Water Power Co. v. 
Old Town Plectric Co., 96 Me. 117, 
SAT Snes ava Sa Vs 


Bunum 51 Me. 
| 


‘*during his original term, and during such further 
period of possession by him as he holds the prem- 
ises under a right still to consider himself as ten- 
ant’’ ** or during what may, for this purpose, ‘‘be 


160; Stockwell v. Marks, 17 Me. 455, 
35 AmD 266. 

Md.—Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmSR 467. 
_Mass.—-Watriss v. Cambridge First 
Nat. Bank, 124 Mass. 571, 26 AmR 
694; Natural Autoforce Ventilator Co. 
v. Winslow, 215 Mass, 462, 102 NE 
705; Bliss v. Whitney, 9 Allen 114, 
85 AmD 745. 

Mich.—Stokoe v. Upton, 40 Mich. 
581, 29 AmR 560. 


Miss. — Tate v. Blackburne, 48 

Miss. 1. 
deca ese a v. Boyce, 9 Mo. 
watt H.—Conner y. Coffin, 22 N. H. 
73 Misc. 


N. Y.—In re Starr St., 
BxSUH LBM INAS) “Ale 

Or.—Blake-McFall Co. v. Wilson, 
193 P 902. 

Pa.—Donnelly v. Frick, etc., Co., 
207 Pa. 597, 57 A 60; Darrah v. Baird, 
101 Pa. 265; Davis v. Moss, 38 Pa. 
346; Overton v. Williston, 31 Pa. 155. 

Eng.—Dudley v. Warde, Ambl, 113, 
27 Reprint 73; Lyde v. Russell, 1 B. 
& Ad. 394, 20 ECL 532, 109 Reprint 
834; Minshall v. Lloyd, 2 M. & W. 
450, 150 Reprint 834; Poole’s Case, 1 
Salk. 368, 91 Reprint 320. 

a S.—Harrison v. Smith, 19 N. S. 


Articles removable by agreement 
see infra § 105. 


32. Ind.—Griffin v. Ransdell, 71 
Ind. 440. 
pe idnat vapet v. Sichler, 20 Mo. A. 
Nebr.—Stevens v. Burnham, 62 
Nebr. 672, 87 NW 546. 


N. Y.—Shiels v. Byrd, 168 App. Div. 


DI 5S) NY SO 7i28e 

Pa.—Stopper v. Kantner, 29 Pa. 
Super. 48. 

Eng.—Deeble v. McMullen, 8 Ir. 
(Ch IB. 


83. Berger v. Hoerner, 36 Ill. A. 
360; Shellar v. Shivers, 171 Pa. 569, 
33 A 95; Preston v. Briggs, 16 Vt. 
124; Gartland v. Hickman, 56 W. Va. 
75, 48 SE 14, 67 LRA 694. 

[a] What constitutes umnreason- 
able time. — An unreasonable time 
was held to have elapsed when the 
tenant did not attempt removal until 


(1) six weeks after end of term 
(Burk y. Hollis, 98 Mass. 55), (2) 
four months after end of term 


(Beckwith v. Boyce, 9 Mo. 560), (3) 
four years after end of term, and 
five and a half years after cessation 
of operations under the lease, which 
was of oil lands (Shellar v. Shivers, 
171 Pa. 569, 33 A 95). 

{[b] Reasonableness of time a 
question for jury.—Berger v. Hoern- 
er, 36 Ill. A. 360. 

34. Cal.—Merritt v. Judd, 14 Cal. 
59s 

Conn.—Morey v. Hoyt, 62 Conn. 
542, 26 A 127, 19 LRA 611. 

Ga.—Youngblood v. Eubank, 68 Ga. 
630. 

Mich.—Waverly Park Amusement 
Co. v. Michigan United Tract. Co., 
197 Mich. 92, 163 NW 917. 
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considered as an excrescence on the term’’ *° or dur- 
ing his rightful continuance in possession.?® 

The tenant’s failure to remove the fixtures within 
the proper time has the effect of vesting the title 
thereto irrevocably in the landlord." 
b. Rights of. Tenant ‘Holding Over. 
What is the exact meaning of some of the state- 
ments above recited, as to the time for removal of 
fixtures,°8 is somewhat difficult to say;#° but a num- 
ber of cases recognize the right of the tenant to 
remove fixtures even after the term, provided he 
does so before he relinquishes possession of the land, 
it being said in some that he may make the re- 
moval before the relinquishment, of possession,?° 
and in others that he must do so.*! 
cases appear on the whole to be adverse to the right 
of the tenant to remove fixtures after the term, even 


[§ 94] 


Minn.—Erickson v. Jones, 37 Minn. 

459, 35 NW. 267. 
Y.—Loughran v. Ross, 45 N. Y. 

792, 6 AmR 173. 

Ww. Va.—Childs v. Hurd, 32 W. Va. 
66, 9 SE 362. 

Eng.—Weeton v. Woodcock, 7 M. 
& W. 14, 151 Reprint 659. 


. LAE mld v. McLennan, 3 Man. 
ais 
35. Wright v. MacDonnell, 88 Tex. 


140, 30 SW 907; Miller v. Johnson, 
43 Utah 468, 134 P 1017, 48 LRANS 


294; Mackintosh v. Trotter, 3 M. & 
-W. 184, 150 Reprint 1108. 
36. Hedderich v. Smith, 103 Ind. 


203, 2 NE 315, 53 AmR 509; Allen 


v. Kennedy, 40 Ind. 142. 


37. Blake-McFall Co. v. Wilson, 
(Or.) 193 P 902; and cases infra this 
note. 

{a] That the landlord’ subse- 


quently severs such fixtures does not 
revest title in the tenant. Stokoe v. 
Upton, 40 Mich, 581, 29 AmR 560; 
Lyde v. Russell, 1 B.-& Ad. 394, 20 
ECL 532, 109 Reprint 834. 

[b] Upon a subsequent lease ‘by 
the landlord, fixtures which the for- 
mer tenant failed to remove are in- 
cluded. -Galena Iron Works Co. v. 
McDonald, 160 Ill. A. 211; Jackson 
v. Klinger, 33 Misc. 758, 67 NYS 850. 

[ec] After the fixtures have be- 
come the landlord’s property by rea- 
son of the tenant’s failure to remove 
them, the landlord may grant a tenant 
a right to remove the fixtures during 
a new term. McComish v. Kaufman, 
«Cal. A.) 185 P 476. 

38. See supra § 93. 

39. Ex p. Brook, 10 Ch. D. 100 
(commenting on the vagueness of the 
expressions in previous English 
cases); Leader v. Homewood, 5 C. B. 
N. S. 546, 94 ECL 546, 141 Reprint 
ayy Deeble v. McMullen, 8 Ir. C. L. 
355. 

40. U. S.—Sampson vy. Camper- 
down Cotton Mills, 64 Fed. 939; 
Brown v. Reno Electric Light, etc., 
Co:,. 55" Med, 229) 

Cal.—Woods v. Haywards Bank, 
MOMCAl weAL oS. LOOM wo. 

Mass.—Watriss v. Cambridge First 
Nat. Bank, 124 Mass. 571, 26 AmR 

Vv. 


694, 

Nebr.—Fenimore White, 78 
Nebr. 520, 111 NW 204. 

N. Y.—Talbot v. Cruger, 151 ‘N.Y. 
117, 45 NE 364; Lewis v. Ocean Nav., 
ete; Co, 125 N.Y. 341, 26 NE 301; 
Loughran v. Ross, 45 N. Y. 792, 6 
AmR 173; Dubois v. Kelly, 10 Barb. 
496. 

N. C.—State v. Whitener, 93 N. C. 
590. 

Eng.—Penton v. Robart, 2 East 88, 
102 Reprint 302. 

[a]. Reason for rule.—‘“There is 
no reason why the right should be 
lost before he quits possession as 
tenant, even though he holds over. 
The rule is based upon a question of 
public policy, which suggests that 


‘ 
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holding over his 


possession.*4 


right to remove 


The English 
of the land.*® 


the tenant shall remove during his! 
term, i. e., while in possession as a 
tenant, whatever he has the right to 
remove at all, so that the landlord 
may be himself protected and so 
that the tenant shall not be per- 
mitted, after his surrender of pos- 
session, to enter upon the possession 
of the landlord or his succeeding 
tenant and remove what he might 
have taken before, but which by leav- 
ing he has tacitly abandoned, and 
which the landlord may already have 
let to his succeeding tenant. A re- 
gard for such succeeding interests 
requires the adoption of a rule ne- 
cessitating the removal of fixtures 
during the time of possession, but 
not in all cases during the running 
of the term.” Lewis v. Ocean Nav., 
etc., Co. 125 N. Y. 341, 351, 26 NE 
301 (per Beckham, J.). 


Articles removable by agreement 
see infra § 105. 

41° WU. oS — Kutter! v. vSmith, 2 
Wall. 491, 17 L..ed. 830. 

Ga.--Youngblood v. Eubank, 68 Ga. 
630. 

Hawaii. — Maguire v. Gomes, 17 
Hawaii 493; Akiona v. Kohala Sugar 
Co., 5 Hawaii 359. 


Ida.—Bush v. Havird, 12 Ida. 352, 
86 P 529, 10 AnnCas 107. 

Tll.—Donnelly v. Thieben, 9 Ill. “A. 
495. 

Ind.—Cromie v. Hoover, 40 Ind. 49. 

Me.—Dingley v. Buffum, 57 Me. 
381. 

Mass.—Noyes v. Gugnon, 225 Mass. 
580, 114 NE’ 949; McIver v. Esta- 
brook, 134 Mass. 550; Bliss v. Whit- 
ney, 9 Allen 114, 85 "AmD 745; Gaf- 
field v. Hapsgood, Ie Pick: 192, 28 
AmD 290. 

Mich.—Waverly Park Amusement 
Co. v. Michigan United Tract. Co., 
197 Mich. 92, 163 NW 917; Kerr v. 
Kingsbury, 89 Mich. 150, 33 AmR 
362. 
Mo.—Williams v. Lane, 62 Mo, A. 


6. 

Nebr.—Fuller v. Brownell, 48 Nebr. 
145, 67 NW .6; Friedlander v. Ryder, 
30 Nebr. 783, ’47 NW 83, 9 LRA 700. 

Pa.—Hill v. Sewald, 53 Pa. 271, 91 
AmD 209. 

S. D.— Sweet v. Myers, 3 S. D. 324, 
538 NE 187. 

Wash.—Donahue v. Hardman Est., 
91 Wash. 125, 157 P 478. 

W. Va.—Childs v. Hurd, 32 W. Va. 
66, 9 SE 362. 


Wis.—Phelps v. Ayers, 142 Wis. 
442, 125 NW 919, 20 AnnCas. 788; 
Mueller v. Chicago, \etc.,,.R.. Coy eid 


Wis. 800, 87 NW 239; Fitzgerald Vv. 
Anderson, 81 Wis. 341, 51 NW 554; 
Josslyn v. McCabe, 46 Wis. 591, 1 
NW 174; Keogh v. Daniell, 12 Wis. 
163. 

[a] Four months after expiration 
of term and more than that after re- 
linguishment of possession, no right 
of removal. Beckwith v. Boyce, 9 
Mo. 560. - ; i 


though he is still in possession, *? and a 
has been taken in Canada.*% 
Theory of abandonment. 


[$§ 93-94 


1 like view 


The view that a tenant 
term has the right of removal and 


that he loses the right by relinquishing possession 
of the premises has been based on the theory that, 
by yielding possession, he indicates an intention to 
abandon the fixtures, and that no presumption of 
such an intention arises so long as he continues in 
But, ds has been well remarked,* if 
the right to remove fixtures is to be controlled by 
a presumption of intention to. abandon vel non, the 


chattels on the ‘land not affixed 


thereto should also be so controlled, but it is gen- 
erally recognized that the tenant does not lose his 
right to such chattels by relinquishing possession 
This theory of a presumption of 


42. Roffey v. Henderson, 17 Q. B. 
574, 79 ECL 574, 117 Reprint 1401; 
Leschallas Vi Woolf, [1908] 1 Ch. 
641; Hx p: Brook, 10 'Ch: =D, 1.00 
Lyde v. Russell, 1 B. & Ad. 394, 20 
ECL 532, 109 Reprint 834; Deeble v. 
McMullen, Set iC: 355; Barff v-. 
Probyn, 64 L. J. Q. B. 557: Weeton 
v. Woodcock, 7 M. & W. 14, 151 Re- 
print 659. 
wae Dundas v. Osment, 7 Terr. L. 

44. Ga.— Youngblood v. Eubank, 
68 Ga. 630. 

Ind.—Hedderich v. Smith, 103 Ina. 
203, 2 NE 315, 53 AmR 509; Cromie 
Vv. Hoover, 40 Ind. 49, 

Mo. —Beckwith v. Boyce, 9 Mo. 560. 

N. J.—Torrey of Nevis kun 38) NN. ds 
L. 457, 20 AmR 4 

N. Y.—Lewis v. Oued Nav., ete., 
Co., 125 N. Y. 341, 26 NE 301; Lough- 
ran. v. Ross, 45 N. Y. 792, 6 AmR 
iss Dubois v. Kelly, i0 Barb. 


496. 

N. C.—Western North Carolina R. 
Co.. v. Deal, 90 N. C. 110 

Eng.—Penton Vv. Robart, 2 East 
88, 102 Reprint 302. 

“The right of the tenant to re- 
move is a privilege conceded to him 
for reasons of public policy, and 
may be waived by him, ana will be 
regarded as abandoned by any acts 
inconsistent with a claim to the 
buildings as distinct from the land, 
and upon abandonment of the right 
by the tenant, fixtures erected “by 
him immediately become the prop- 
erty of the landlord as a part of the 
land. A surrender of the premises, 
after the expiration of the lease, is 
such an abandonment as vests the 
title in the landlord.” Allen, J., in 
Loughran v. Ross, 45 N. Y. 792, 6 
AmR 173. 

“The position sustained by the 
overwhelming weight of authority, 
both English and American, and an- 
cient and modern, is that where a 
tenant quits possession or surren- 
ders the premises unqualifiedly to 
his landlord without removing, or re- 
serving his fixtures, he is understood 
to make a dereliction of them to his 
landlord; and the few cases in which 
the right of property in fixtures has 
been held to remain unchanged after 
the termination of the tenancy and 
the surrender of possession of the 
premises by the tenant rest upon the 
particular attendant circumstances, 
and may. be regarded as exceptional, 
and they do not invalidate the gen- 
eral rule.’ Miller, J., in Carlin v. 
Ritter, 68 Md. 478, 486, 13 A 370, 16 A 
301, 6 AmSR 467. 

45. Per Kindersley, in Gibson v. 
Hammersmith, ete., R. Co., 2 Dr. & 
Sm. 6038, 62 Reprint 748. 

46. Conn.—Morey v. Hoyt, 62 
Conn. 542, 26 A 127, 19 LRA 611. 

Md.—Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmSR 467. 

Mass.—Houle v. Abramson, i110 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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abandonment, however, seems the only possible one 
on which, in any jurisdiction in which removable 
fixtures are regarded as personalty,*? the view that 
the right of removal is lost by the tenant’s relin- 
quishment of possession can be supported.*® On the 
other hand, regarding the fixtures as constituting 
a part of the land, with a mere right of removal 
in the tenant,‘® it is’ perhaps difficult to see why a 
tenant should be enabled, by wrongfully holding 
over, to extend the period for removal, thus profiting 
by his own wrong.5° 

A tenant holding over by permission, that is, 
rightfully, retains the right of removal.®+ 

[§ 95] ec. Tenancy of Uncertain Duration. In 
the case of a tenancy of uncertain duration, such as 
a tenancy at will, or one subject to termination 
on a named contingency, the tenant has, it has been 
said, a ‘‘reasonable time’’ after the termination 
of the tenancy in which to make the removal,®? pro- 
vided, it seems, he has not in the meanwhile re- 
linquished possession.®* Such a view has, however, 
occasionally not been applied in the case of a ten- 
ancy under a lease made by a life tenant, which 
comes to an end by reason of the life tenant’s death, 
the tenant under the lease not being allowed there- 
after to remove the fixtures annexed by him, as 
against the remainderman,®* and it has been re- 
garded as not applying-when the notice necessary 


Mass. 8351096), NES (ise balbot . ave] bell. 
Whipple, 14 Allen 177. 
Mo.—Donnewald v. Turner Real- 
Est. Co., 44 Mo. A. 350. ; 
N. H.—Dame v. Dame, 38 N. H. 


429, 75 AmD 195. 694; Antoni 
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Md.—Northern Cent. R. Co. v. Can- 
ton Co., 30 Md. 347. 

Mass.—Watriss v. Cambridge First 
Nat. Bank, 124 Mass. 
v. Belknap, 
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to terminate the tenancy is of such length that the 
tenant, after its receipt would have sufficient time 
for removal of the fixture.®5 

[§ 96] d. Surrender or Merger of Leasehold. 
By surrendering his unexpired leasehold estate to 
the landlord, the tenant loses his right to remove 
fixtures annexed by him,°* and a surrender by oper- 
ation of law *’ is as effective for this purpose, it 
seems, as an express surrender.5® Nor is it material 
that after the surrender the tenant under the orig- 
inal lease acquires a new lease of the same prem- 
ises from the same landlord; the right of removal is 
not thereby revived.®® The surrender is not effec- 
tive, however, to prevent removal by one to whom 
the fixtures had previously been transferred.®° 

When a merger of the leasehold occurs, without 
a surrender, as by a conveyance of the reversion by 
the landlord to the tenant, there is ordinarily no 
room for question as to the right to remove the 
fixtures, there being but one party in interest. It 
may, however, be shown that the conveyance of the 
reversion was merely by way of security, and that 
consequently there was no merger of the leasehold, 
preventing removal of the fixtures by the lessee or 
one claiming under him.®! 

[§ 97] e. Forfeiture of Leasehold. By the 
weight of authority, a tenant loses his right to 
remove fixtures if by any act or omission he has 


Nebr.—Brownell v. Fuller, 60 
Nebr. 558, 83 NW 669; Free v. Stuart, 
39 Nebr. 220, 57 NW 991; Friedland- 
er v. Ryder, 30 Nebr. 7838, 47 NW 83, 
9 LRA 700. 


576, 26 AmR, 
Pa.—Darrah v. Baird, 101 Pa. 265; 


102 Mass. 


N.: Y.—Brooks v. Galster, 51 Barb. 
196; Lawrence v. Kemp, 8 N. Y. 
Super. 863; Holmes v. Tremper, 20 
Johns 29, 11 AmD 2388. 

N. C.—Wesiern North Carolina R. 
Co. v. Deal, 90 N. C. 110. 

Pa.—Sattler v. Opperman, 14 Pa. 
Super. 32. 

Eng.—Wansbrough v. Maton, 4 A. 
& E. 884, 31 ECL 386, 111 Reprint 
1016; Davis v. Jones, 2 B. & Ald. 
165, 106 Reprint 327. 

47. See supra § 83. 

48. Holmes v. Tremper, 20 Johns 
(N. Y.) 29, 11 AmD 238; Western 
North Carolina R. Co. v. Deal, 90 
N. C. 110; Pemberton v. King, 13 N. 
Cc. 376 (where it was held, on the 
theory that removable fixtures are 


personalty, that the right to them 
is not lost by the expiration of the 
term). ; 
49. See supra § 83. 
_ 50. See supra § 93. ; 
51. Cal.—Macdonough v. Starbird, 


105 Cal. 15, 38 P 510. Contra Harle 
v. Kelly, 21 Cal. A. 480, 132 P 262. 
Colo.—Crandall Inv. Co. v. Ulyatt, 
40 Colo. 35, 90.P 59. 
Ill.—Mason v. Fenn, 138 Ill. 525. 
Ind.—Cromie v. Hcover, 40 Ind. 49. 
Mo.—Bircher v. Parker, 40 Mo. 
118, 43 Mo. 443; Finney v. St. Louis, 
Bo Who 1770 ; 
N. H.—Ferguson v. O’Brien, 76 N. 
H. 192, 81 A 479. 
Pa.—Radey v. McCurdy, 209 Pa. 
306, 58 A 558, 103 AmSR 1009, 67 
LRA 359; Donnelly v. Frick, etc., Co., 
207 Pa. 597, 57 A 60; Darrah v. Baird, 


101 Pa. 265. 
Tex.—Wright v. MacDonnell, 88 
Tex. 140, 30 SW 907. 


Utah.—Miller v. Johnson, 43 Utah 
468, 134 P 1017, 48 LRANS 294. 

Wash.—Lynn v. Waldron, 38 Wash. 
82, 80 P 292. 

[a] Holding over under permis- 
sion from landlord’s agent. — Don- 
nelly v. Frick, etc., Co., 207 Pa. BEAG 

A 60. 

Baad lowa.— Ray v. Young, 160 
Iowa 613, 142. NW 393, 46 LRANS 
947, AnnCasi1915D 258. 

Me.—Sullivan v. Carberry, 67 Me. 


193; Doty v. Gorham, 5 Pick. 487, 16 
AmD 417. 

Mich.—Hayward v. Hope Tp. School 
ee. No. 9, 139 Mich. 539, 102 NW 

Minn.—Hanson’v. Vose, 144 Minn. 
264, 175° NW $113, 7 ALR 1573. 

Mo.—Idalia Realty, etc. Co. v. 
Norman, (A.) 183 SW 348. 

N. Y.—Loughran v. Ross, 45,N. Y. 
792, 6 AmR 173; Ombony v. Jones, 19 
INE: (234. 

Eng.—Oakley v. Monck, L. R. 1 
Exch. 159. 

53. Akiona v. Kohala Sugar Co., 
5 Hawaii 359; State v. Elliot, 11 N. 
H. 540; Mueller v. Chicago, ete, R. 
Co., 111 Wis. 300, 87 NW 239. 

{a] On foreclosure of mortgage 

prior to lease the lessee was regard- 
ed as entitled to a reasonable time 
for removal. Bernheimer v. Adams, 
70 App. Div. 114, 75 NYS 93 [aff 175 
N. Y. 472 mem, 67 NE 1080 mem]. 
. 54  Haflick v. Stober, 11 Oh. St. 
482; White v. Arndt, 1 Whart. (Pa.) 
91; Jones v. Shufflin, 45 W. Va. 729, 
31 SE 975, 72 AmSR 848. 

[a] A contrary view, that the ten- 
ant has a reasonable time for, re- 
moval after the life tenant’s death, 
has also been asserted. Ray v. 
Young, 160 Iowa 613, 142 NW 393, 
46 LRANS 947, AnnCasl1915D 258; 
Oakley v. Monck, L. R.-1 Exch. 159. 

55. Fellows v. Johnson, 183 Ill. 
A. 42, See Erickson v. Jones, 37 
Minn. 459, 35 NW 267 (suggesting 
that such is the proper rule). 

[a] Termination of tenancy at 
will by notice or ofherwise is neces- 
sary to destroy right of removal. 
Powell v. Plank, 141 Mo. A. 406, 125 
SW 836. 

56. U. S.—Sampson v.. Carper- 
down Cotton Mills, 64 Fed. 939. 

Conn.—Webb v. New. Haven. The- 
atre Co., 87 Conn. 129, 87 A :274. 

Mass.—Talbot v. Whipple, 14: Al- 
len 177. 

Mich.—Dehring v. Beck, 146 Mich. 
706, 110 NW 56.' ; 

Miss.—Zeigler }v. Lexington Com- 
press, ete, Co., 105 Miss. 820, 63 S 
2.20. ; 


Thropp’s App., 70 Pa. 395. 

Eng.—Ex p. Brook, 10 Ch. D. 100; 
Ex p. Stephens, 7 Ch. D. 127; Lon- 
don, tete:, Loan, (etc: (Co; \ivtdea ve 
Drake, 6 C. B. N. S. 798, 95 HCL 798, 
141 Reprint 664. 

N. S.—Cullen v. McPherson, 40 N, 
S. 241. 

[a] Disclaimer of a lease by the 
trustee in bankruptcy terminates the 
right to remove fixtures, such dis- 
claimer being, by the Bankruptcy 
Act, equivalent to a surrender. Ex 
p. Brook, 10 Ch. D. 100; Ex p. Steph- 
ensaete Cheyne. lar. 

Articles removable by agreement 
see infra § 105. 

57. See Landlord and Tenant [24 
Cyc 1367]. 

58. Jungerman y. Bovee, 19 Cal. 
354; Talbot v. Whipple, 14 Allen 
(Mass.) 177; Leschallas v. Woolf, 
(1908] 1 Ch. 641; Slough Picture 
Hall Co., Ltd. v. Wade, ‘32 .% L. R: 
542. But see Baker v. McClurg, 198 
Ill. 28, 64 NH 701, 92 AmSR 261, 59 
LRA 131 (that the making and ac- 
ceptance of a new lease by one of 
two joint lessees, being intended 
merely to release the other, did not 
involve any loss of the right of re- 
moval). 

[a] Abandonment of the premises 
appears to have been regarded as 
equivalent to surrender for this pur- 
pose. O’Connell v. Fay, 186 Ill. A. 
113. Contra Conde v. Lee, 55 App. 
Div. 401, 67 NYS 157 [aff 171 N. Y, 
662 mem, 64 NE 1119 mem]. é 

59. Mass.—Shepard v. Spaulding, 
4 Metc. 416. 

Eng.—Ex p. Brook, 10 Ch. D. 100; 
Ex p. Stephens, 7 Ch. D.'127; Sharp 
v. Milligan, 23 Beav. 419, 53 Reprint 
165. 

N. S.—Cullen v. McPherson, 40 N. 


S. 241. 
New Zeal.—Orr v. Davis, 17 New 
Zeal. L. 106. 


Victoria. — Harper v. Gaynor, 19 
Vict) Li) 675. 

60. See infra § 107. . 

61. Security L. & T. Co. v. Wil- 
lamette Steam Mills Lumbering, etce., 
Mfg. Co., 99 Cal. 636, 34°P 321. 
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forfeited his interest under the lease,®? provided, 
according to some cases, there has been an enforce- 
meat by the landlord of the forfeiture,®* as by a re- 
entry,°* a recovery in ejectment,®> a summary pro- 
There are, however, cases 
to the effect that the tenant has, even after his loss 
of possession by forfeiture, a reasonable time in 


ceeding,®® or otherwise.** 


which to remove fixtures.®§ 
[§ 98] f. 


62. U. S.—kKutter  v. 
Wall. 491, 17 L. ed. 830. 

Cal.—Whipley v. Dewey, 8 Cal. 36. 

Conn.—Morey v. Hoyt, 62° Conn, 
§42, 26 A 127, 19 LRA 611. 

N. J.—West Shore R: Co. v. Wen- 
ner, 75 N. J. L. 494, 68 A 225, 127 
AmSR 806. 

N. Y.—Massachusetts Nat. Bank 
v. Shinn, 18 App. Div. 276, 46 NYS 
329 [aff 163 N. Y. 360, 57 NE 611]. 

Pa.—Davis v. Moss, 38 Pa. 346. 

Eng.—Pugh y. Arton, L. R. 8 Eq. 
626; Weeton v. Woodcock, 7 M. & W. 
14, 151 Reprint 659; Minshall v. Lloyd, 
2M. & W. 450, 150 Reprint &34. 

[a] But not if removal before 
forfeiture was prevented by injunc- 
tion issued at the landlord’s request. 
Newcastle Theatre Co. v. Ward, 57 
Ind. A. 473, 104 NE 526. 

Articles removable by agreement 
see infra § 105. 

63. Bush v. Havird, 12 Ida. 352, 
86 P 529, 10 AnnCas 107; Paine v. 
Coffin,.4 Oh. Dec. (Reprint) 351, 2 
ClevLRep 1; Keogh v. Daniell, 12 
Wis. 163. 

[a] But in Pennsylvania it was 
decided that, after committing an 
act of forfeiture, without any ac- 
tion on the part of the landlord, the 
tenant could not remove his fixtures, 
the theory being that in that state 
the act of forfeiture terminates the 
lease without any action by the land- 
lord. Davis v. Moss, 38 Pa. 346. 

64. Little Falls Water Power Co. 
v. Hausdorf, 127 Fed. 442; Keogh v. 
Daniel, 12 Wis. 163; Weeton v. Wood- 
cock, 7 M. & W. 14, 151 Reprint 659. 

65. Minshall v. Lloyd, 2 M. & W. 
450, 150 Reprint 834. 

66. Morey v. Hoyt, 62 Conn. 542, 
26 A 127, 19 LRA 611; Friedlander v. 
Ryder, 30 Nebr. 783, 47 NW 838, 9 
LRA 700; Van Vleck v. White, 66 
App. Div. 14, 72 NYS 1026; Massa- 
chusetts Nat. Bank v. Shinn, 18 App. 
Div. 276, 46 NYS 329 [aff 163 N. Y. 
360, 57 NE 611]. 

67. See Pugh v. Arton, L. R. 8 Eq. 
626 (mere assertion of claim by land- 
lord regarded as sufficient). 

68. Bergh v. Herring-Hall-Mar- 
vin Safe Co., 136 Fed. 368, 69 CCA 
212, 70 LRA 756; Gartland v. Hick- 
man, 56 W. Va. 75, 49 SEH 14, 67 LRA 
694; Brown’s Assignee v. Maxwell, 
11 New Zeal. 312. See Ex p. Hemen- 
way, 11 F. Cas. No. 6,346, 2 Lowell 
496 (dictum that reéntry does not 
terminate right of removal). 


Smith, 2 


{a] Reasonable time. — Nine 
months held reasonable time, no 
prejudice having resulted to the 
landlord. Updegraff v. Lesem, 15 


Colo. A. 297, 62 P 342. 

[b] Where tenant remained in 
possession after election to forfeit, 
he was held to have a reasonable 
time after such election in which 
to remove fixtures. Argles v. Mc- 
Math, 26 Ont. 224. 

[c] At the time of relinquishing 
possession as a result of the for- 
feiture, the tenant may remove the 


Acceptance of New Lease. 
weight of authority, the tenant, by accepting from 
the landlord a new lease, which contains no mention 
of fixtures annexed by him during the tenancy under 
the previous lease, loses his right to remove such 
fixtures, the theory being that, the fixtures being 
a part of the land, the tenant, by accepting the new 
lease, acquires only such an interest in the fix- 


je Lad 
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terest.©° 


By the 


fixtures. Lewis v. Ocean Nav., etc., 
Go:, 125 Na Yo. 340) 262NE) 3015 = Mile 
ler v. Hennessy, 47 Misc. 403, 94 NYS 
a ig oem v. Wood, 12 AbbPr (N. 


A provision in the lease for 
the right of removal “at the termi- 
nation of this lease ... unless all 
right thereto has been forfeited [by 
plaintiffs] by a forfeiture of the 
lease’ was held not to exclude. a 
reasonable time for the purpose after 
reéntry under a forfeiture clause 
for nonpayment of rent. Mickle v. 
Douglass, 75 Iowa 78, 39 NW 198. 

69. Cal.—Marks v. Ryan, 63 Cal. 
107; Merritt v. Judd, 14 Cal. 59; 
Earle v. Kelly, 21 Cal. A. 480, 132 P 
262; Woods yv. Haywards Bank, 10 
Cale 7A 93; L062 730; 

Ill.—Chicago Sanitary Dist. v. 


Cook, 169 Ill. 184, 48 NE 461, 61 
AmSR 161, 39 LRA 369; Davis v. 
Carsley “Mfg. Co., ‘112: Til. A. 112; 


Smyth v. Stoddard, 105 Ill. A.: 510; 
Gauggel v. Ainley, 83 Ill. A. 582; 
Leman v. Best, 30 Ill. A. 323. 
Ind.—Hedderich v. Smith, 103 Ind. 
203, 2 NE 315, 53 AmR 509; Merrell 
v. Garver, 54 Ind. A. 514, 101 NE 152. 
Md.—George Bauernschmidt Brew- 
ing Co. v. McColgan, 89 Md. 135, 42 
A907; Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmMSR 467. 
Mass.—Watriss v. Cambridge First 


Nat. Bank, 124 Mass. 571, 26 AmR 
694; Shepard v. Spaulding, 4 Metce. 
416. 


Mo.—St. Louis v. Nelson, 108 Mo. 
A, 210, 88 SW 271; Champ Spring 
Co. v. B. Roth Tool Co., 103 ,Mo. A. 
103, 77 SW 3844; Williams v. Lane, 
62 Mo. A. 66. 

N. J.—Gerbert v. Sons of Abraham, 
59 N. J. L. 160, 85 A 1121, 59 AmSR 
578, 69 LRA 764, 

N. Y.—Precht v. Howard, 187 N. Y. 
136, 79 NE 847, 9 LRANS 483; 


Stephens v. Ely, 162 N. Y. 79, 56 NE, 


499 [rev 14 App. Div. 202, 43 NYS 


(62); Dalbot Vv. ‘Cruger 25a NY Ye 
117, 45 NE 364 [aff 81 Hun 504, 30 
NYS 1011]; Scott v. Haverstraw 


Clay, ete, Co, 135.N. Y. 141, 31 NE 
1102; Loughran v. Ross, 45 N. Y. 
792, 6 AmR 178; Nieland v. Mahn- 
ken, 89 App. Div. 463, 85 NYS 809; 
VanVleck v. White, 66 App. Div. 14, 
72 NYS 1026; Abell v. Williams, 3 
Daly 17; Levenson Wrecking Co. v. 
Hillebrand, 93 Misc. 530, 157 NYS 
515; In re Starr St., 73 Misc. 380, 13 
NYS 71. But see Lewis v. Ocean Nav., 
ete.,| ‘Co, d25 Ni ¥. 841.26) NEN sO0r 
(containing dicta*to the contrary); 
Devin v. Dougherty, 27 HowPr 455 
(decision contra). 

Oh.—Cook v. Sheid, 6 Oh. Dec. (Re- 
print) 867, 8 AmLRec. 493. Contra 
Wittenmeyer v. Brooklyn Bd. of Edu- 
cation; 10 "Oh, Cina Ci 119, 76"Ohs). Cir: 
Dec. 258. : 

Wash.—Spencer v. Commercial Co., 
$0 Wash. 520, 71 P53. 

Eng.—Sharp v. Milligan, 23 Beav. 
419, 53 Reprint 165 (containing a 
strong implication to this effect). 


which such doctrine is repudiated.’ 
view would seem properly to contro] in any jurisdic- 
tion in which fixtures, because removable by the 
tenant, are regarded as personalty,’+ since as such 
they would not be covered by the new lease, in terms 
of the land only.*? 
rule appears te, have been regarded as inapplicable 
to the trade fixtures there in question, because not 
a part of the realty, although conceded to be appli- 
cable to trade fixtures which are a part of the 
realty,’* thus suggesting a classification of trade 
fixtures which does not appear to be recognized in 
other connections. 
terms that the tenant’s right to remove fixtures shall 


. 


[$§ 97-98 


tures as he does in the land, a merely temporary in- 
There are, however, a number of cases in 


The latter 


In several gases the majority 


There are statutes providing in 


Ont.—Pronguey v. Gurney, 37 U. C. 
Q. B. 347. ud a 

“By entering upon a new lease, in 
which the tenant’s rights are not 
reserved, the rights which may have 
existed under the former tenancy are 
determined and this is true even 
where there is a continuous holding 
of the premises, but not under the 
same lease. A tenant may remain 
In possession after the old lease has 
expired; but unless he reserves the 
right under the new lease to remove 
the fixtures upon the land, the right 
will be deemed to have been aban- 
doned and they will become the prop- 
erty of the landlord.” Talbot v. 
Cruger) 151 SN. Ys. 117, 1204 jneN ED 
364 (per Gray, J.). 

{a] Illustration of rule.-—The fix- 
tures of a cigar stand in a hotel 
which were used by successive ten- 
ants, holding under various lessees 
of the hotel, were held not remov- 
able by the last of such subtenants, 
unless it was so agreed by the hotel 
tenant on renewal of each of the 
leases of the cigar stand and by the 
hotel owner on renewal of each lease 
of the hotel. Leman v. Best, 30 Ill 
A. 323: F 

Articles removable b 
see infra § 105. A sib as 


70. Iowa.—Ray v. Young, 160 
Iowa 613, 142 NW 393, 46 LRANS 
947, AnnCas1915D 258; Daly v. 


Simonson, 126 Iowa 716, 102 NW 780. 

_Ky.—Thomas v. J. M. Gayle, 134 
Ky. 330, 120 SW 290, 135 AmSR 412, 
28 LRANS 767, 20 AnnCas 766 [dist 
Unz v. Price, 58 SW 705, 27 KyL 791 
(on ‘ground that in the latter case 
the ‘annexations were of permanent 
character) J. 

Mich.— Waverly Park Amusement 
Co. v. Michigan ‘United Tract. Co., 
197 Mich. 92, 1683 NW 917; Kerr v. 
Kingsbury, 39 Mich. 150, 33 AmR 362. 

Minn.—Sassen v. Haegle, 125 Minn. 
441, 147 NW 445, 52 LRANS 1176. 

Nebr.—Ogden v. Garrison, 82 Nebr. 
302, 117 .NW 714, 17 LRANS 1135. 

Or.—Blake-McFall Co. v. Wilson 
193 P 902. x 

Pa.—Robinson v. Harrison, 237 Pa. 
ore ores pe ey v. McCudry, 209 

a. . , 103 AmS 
67 LRA 359. ras vee 


71. See supra § 83. 
72. Carlin v. Ritter, 68 Md. 478, 
13 A 370, 16 A 301, 6 AmSR 467 


(recognizing that the majority rule 
is based on the assumptiun that the 
fixtures are part of the realty). 

{a] That the landlord, in selling 
certain fixtures to the tenant, au- 
thorized their removal and agreed 
not to regard them thereafter as fix- 
tures was regarded as precluding a 
subsequent lease to the same ten- 
ant from affecting the right of re- 
moval, such action on the landlord’s 
part being regarded as effecting a 
severance. O’Brien v. Mueller, 96 Md. 
134, 53 A 663. . 

73. Bergh v. MHerring-Hall-Mar- 
vin Safe Co., 136 Fed. 368, 69 CCA 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 98-100] 


not be impaired by acceptance of a new lease.74 
What constitutes a new lease, for the purpose of 
the majority rule that the effect of such a lease 
is to defeat the right of removal, is a question as to 
which the cases are by no means explicit. That the 
tenant under a lease holds over by permission in- 
volves, technically speaking, a new lease, although 
only for a brief or indefinite space of time,7> but 
one so holding over has usually been decided not to 
have lost his right to remove fixtures.7* In one case 
the applicability in this regard of the majority rule 
was viewed as dependant on whether the right of 
continued possession is given orally or in writing ;77 
but in others it has been regarded as dependent on 
whether the continued possession is on the same 
terms as before, it being in such ease considered to 
be under a mere extension of the old lease, while it is 
considered to be under a new lease, if the terms are 
different.7§ 
made during a preéxisting tenancy, and not at the 
end thereof, appears to have been regarded as tend- 
ing to deprive it of the character of a new lease 
for the purpose of the rule.”® 
As question of intention. It is generally recog- 
nized that a provision in the new lease reserving the 
right of removal will be effective for that purpose.®° 


212, 70 LRA 756; Thomas v. Gayle, ; to 
134 Ky. 330, 120 SW 290, 1835 AmSR 


412, 28 LRANS 767, 20 AnnCas 766; ]|son, 82 Nebr. 
Red Diamond Clothing Co. v.| LRANS 1135. 
Steidemann, 169 Mo. A. 306, 152 SW 

609; Bernheimer v. Adams, 


70 App. 
Divegtl4 ecb) NYS) 93. [ati LT SN. aye 
472 mem, 67 NE 1080 mem]; Smusch 
v. Kohn, 22 Misc. 344, 49 NYS 176. 
74. See statutory provisions. P 465. 
[a] In Maryland, under Code Pub. 80. 
Gen. L. art 53 § 28, an assignee of | (A.) 185 P 476. 
original lessee, and owner of fixtures Il1.— Chicago 
under transfer from him, being the]Ccok, 169 Ill. 
accepted tenant of the lessors, is 
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Occasionally the fact that a lease was. 


terminate an 
from year to year. 
302, 
(3) Where the second 
lease was made for the purpose of 
extending the existing tenancy and 
embodying in it an agreement neces- 
sitated by changes in the building. 
Ross v. Campbell, 


existing tenancy 


9 Colo. A. 38, 47 
Cal.—McComish v. Kaufman, 
Sanitary Dist. v. 


184, 
AmSR 161, 39 LRA 369. 
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And even in the absence of any express provision 
in this regard, the understanding of the parties that 
the right of removal shall continue, inferred from 
the circumstances of the case, has been regarded 
as sufficient to protect the tenant’s rights.®! 

That the new lease contains a covenant by the 
lessee to yield up the premises at the end of the 
term in as good condition as at the time of the 
lease, or an equivalent covenant, has been not in- 
frequently referred to in this connection, as a con- 
sideration of greater or less weight adverse to the 
right of remoyal.®? 

[§ 99] g. New Agreement Other than Lease. 
In analogy to the doctrine that the tenant loses the 
the right of removal by taking a new lease of the 
premises,** he has been held to have lost such right 
when he took a contract for the sale to him of the 
premises, which he failed to carry out,®* and a con- 
tract between a landlord and tenant, made after the 
institution of an ejectment suit by the former 
against the latter, by which the former agreed not 
to issue a writ of possession for a certain period, 
has been held to bind the tenant not to remove his 
fixtures during such period.® 

[§ 100] h. Removal Prevented by Landlord. If 
the landlord prevents the tenant, by legal process 


ment having been made between the 
lessor and lessee of mining property 
that the latter should work the mines 
for sixty days soasto give sufficient 
time for the drawing up of a lease 
for a longer time, and if a lease was 
not made in that time. a further time 
should be given to such lessee, and 
such additional jtime was given, it 
was held, that ‘this agreement did 
not show a lease by such previous 
lessee of the fixtures placed by him 
upon the land during the original 
term, and hence the rule that by tak- 
ing a new lease without removing 


Ogden v. Garri- 
Li NIV CL 45m Lie 


48 NE 461, 61 


not required to remove the fixtures 
at expiration of the tenancy under 
the original lease, or to reserve its 
rights therein by any provision in- 
serted in the lease subsequently exe- 


cuted. Rasch v. Safe Deposit, etc., 
Copel CAS 121. 

75. See Landlord and Tenant [24 
Cye 1011]. \ 

76. See supra § 94. 

77. Ex p. Hemenway, 11 F. Cas. 
No. 6,346, 2 Lowell 496. 

78) (Colo. —Crandally inveee CO. 7 Vc 


Ulyatt, 40 Colo. 35, 90 P 59; Royce v. 
Latshaw, 15 Colo. A. 420, 62 P 627; 
Ross v. Campbell, 9 Colo. A. 38, 47 
P 465. f 

Ind.—Hedderich v. Smith, 103 Ind. 
2038, 2 NE 315, 58 AmR 509. ‘ 

Mass.—wWatriss v. Cambridge First 
Nat. Bank, 124 Mass. 871, 26 AmR 

94, 

: Nebr. — Estabrook v. Hughes, 8 
Nebr. 496, 1 NW 132. f 

Utah.—Young v. Consolidated Impl. 
Co., 23 Utah 586, 65 P 720. 

Wash.—Lynn v. Waldron, 38 Wash. 
82, 80 P 292. f 

[a] But that mere holding over 
by consent has the effect of a new 
lease in this regard see Warle v. 
Kelly, 21 Cal. A. 480, 182 P 262. See 
also Ogden v. Garrison, 82 Nebr. 302, 
117 NW 714, 17 LRANS 1135 (con- 
taining a strong intimation to this 
effect). 

{[b] Imcrease or abatement of 
rent does not involve loss of right 
of removal. Pronguey v. Gurney, 37 
Osse. On Bi i34%. 

79. See cases infra this note. 

[a] This rule was applied: (1) 
Where the second lease was signed 
by but one of original lessees, the 
purpose being to release the other 
from liability. Baker v. McClurg, 
198 Ill. 28, 64 NE 701, 92 AmSR 261, 
59 LRA 131. (2) Where the second 
lease was made for one year in order 


Md.—George Bauernschmidt Brew- 
ing Co. v. McColgan, 89 Md. 135, 42 
A. 907. 

Mass.—Watriss v. Cambridge First 
Nat. Bank, 124 Mass. 571, 26 AmR 
694. 

Mo.—Williams v. Lane, 62 Mo. A. 
66. 

Nebr.—Ogden v. Garrison, 82 Nebr. 
802, 117 NW 714, 17 LRANS 1135. 

N. J.—Gerbert v. Sons of Abra- 
ham, 59 N. J. Ll. 160, 35 A 1121, 59 
AmSR 578, 69 LRA 764. 

N. Y.—Stephens v. Ely, 162 N. Y. 
79, 56 NE 499; Livingston v. Sulzer, 
19 Hun 375. 

Utah. — Young Vv. Consolidated 
Impl. Co., 23 Utah 586, 65 P 720. 

Wash.—Spence v. Commercial Co., 
380 Wash. 520, 71 P 538. 

[a] Provision in the new lease 
for right to remove fixtures was held 
to apply to fixtures then on the 
premises as well as those subse- 
quently placed thereon. Cronkhite 
v. Imperial Bank, 14 Ont. L. 270, 9 
OntWR 3826 [allowing app 8 OntWR 
18]. 

[b] A provision for removal of 
improvements erected ‘during said 
term” was held not to apply to fix- 
tures annexed under the previous 
tenancy. St. Louis v. Nelson, 108 
Mo. A. 210, 83 SW 271. 

81. N. H.—Ferguson 
76 N. H. 192, 81 A 479. 

N. Y.—Bernheimer v. Adams, 70 
App. Div. 114, 75 NYS 93 [aff 175 
N. Y. 472 mem, 67 NE 1080 mem]. 

Oh.—Cook v. Scheid, 6 Oh. Dec. 
(Reprint) 867, 8 AmLRec 493. 

Tex.—Wright v. Macdonnell, 88 
Text 40ne SOL SW — 9.0% 

Wis.—-Beloit Second Nat. Bank v. 
O. EB. Merrill Co.,. 69 Wis. 501, 34 
NW 514. See Baringer v. Evenson, 
127 Wis. 36, 106 NW 801 (question 
for jury). 

[a] Provisional lease.—An agree- 


v. O’Brien, 


his fixtures the tenant loses the right 
to remove them was not applicable, 
and the fact that the transaction 
was of such a temporary nature re- 
inforced the conclusion that the right 
of removal was not intended to be 
lost. Wright v. McDonnell, 88 Tex. 
TOOTS SW 907 [rev (Civ. A.) 275 SW 

[b] Whether it can be shown, by 
extraneous circumstances, that the 
fixtures were not intended to pass 
by the second lease, was questioned 
in Thresher v. Hast London Water 
Works Co., 2 B. & C. 608, 9 ECL 267, 
107 Reprint 510. 

{c] Oral agreement previous to 
second lease, that tenant should have 
right of removal, was held inadmis- 
sible. Stephens v. Bly, 162 N. Y. 79, 
56 NE 499. 

82. Cal—Wadman vy. Burke, 147 
. 351; 81 P 1012, 1 LRANS 1192, 
3 AnnCas 330; Marks v. Ryan, 63 
Hae 107; Jungerman v. Boyee, 19 Cal. 

Ill.—Chicago Sanitary Dist. v. 
Cook, 169 Ill. 184, 48 NE 461, 61 
AmSR 161, 39 LRA 369; Davis v. 
Carsley’ Mfg: Co.; 112) Dll. “AL 112° 

Md.—George Bauernschmidt Brew- 
ing Co. v. McColgan, 89 Md. 135, 42 
A 907. 

Mass.—Watriss v. Cambridge First 
wate Bank, 124 Mass. 571, 26 AmR 
694. 

N. Y.—Stephens v. Ely, 162 N. Y. 
79, 56 NE 499; Loughran vy. Ross, 45 
Nu £Y 6 792.6 6) -AmR 73s yNieland cv. 
Mahnken, 89 App. Div. 463, 85 NYS 
809; Robinson v. Pratt, 151 App. Div. 
138, 136 NWS) 98: 

83. See supra § 98. 

84. Merritt v. Judd, 14 Cal. 59. 

85. Fitzherbert v. Shaw, 1 H. BI. 
258, 126 Reprint 150. See also Heap 
v. Barton, 12 C. B. 274, 74 ECL 274, 
138 Reprint 909 (where Jervis, C. J., 
said that “If the tenants meant to 
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‘or otherwise, from removing fixtures which he is 
entitled to remove, the time for removal is extended 
until removal becomes possible.*® 

Wrongful termination of tenancy. It has been 
asserted that if the tenancy is ‘‘wrongfully termi- 
nated’’ by the landlord and the tenant is ousted, 
\the latter has a reasonable time within which to 
remove the fixtures annexed by him.’’? It does not 
seem, however, that such wrongful action by the 
landlord should have any effect as regards the time 
within which the right of removal may be exer- 
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as, 


[§§ 100-103 


of the stipulation but after annexation,®! and also 
against an incoming tenaunt.°? 

[§ 102] j- Implied Extension of Time for Re- 
moval. If the landlord, by his conduct or language, 
induces the tenant to leave the fixtures on the 
premises for some particular purpose as, for in- 
stance, that they may be sold for him by the land- 
lord,®? or with a view to pending negotiations look- 
ing toward their purchase by the landlord, the 


latter cannot claim the fixtures by reason of the 


delay in removal so induced by him. 


cised.88 [§ 103] C. Right of Removal as Affected by 

[§ 101] i. Express Extension of Time for Re- | Agreement—l. Stipulations Granting Right of Re- 
moval. ‘The landlord may expressly stipulate or | moval®°—a. In General. Between landlord and 
consent that the tenant may remove the fixtures even | tenant, as between other persons, an article or 


after the end of the term or his relinquishment of 
possession,®® and such stipulation or consent may be 
A stipulation to this 
effect has been regarded as ineffective as against 
a mortgage by the landlord, made before the making 


either oral or in writing.°%° 


avail themselves of their continuance 
in possession to remove the fixtures, 
they should have said so’’). 


86. See cases infra this note. 
[a] Removal prevented by: (1) 
Attachment levied on fixtures, Ex 


p. Hemenway, 11- F. Cas. No. 6,346, 
2 Lowell 496. (2) Injunction against 
removal. Mason vy. Fenn, 13 Ill. 525; 
Newcastle Theatre iCo. v. Ward, 57 
Ind. A, 4738, 104 NE 526; Goodman 
Vv. Hannibal, Cl Cas ACOs "45 Mo. 33, 
100 AmD 336; Bircher v. Parker, 
40 Mo. 118. (38) Use of force. Weeks- 
Betts . Hardware Co. v. Roose- 
velt Lead, etc., Co., 153 Mo. A. 387, 
134 SW 35; Stopper v. Kantner, 29 
Pa. Super. 48; Podlech v. Phelan, 13 
Utah 333, 44 P 838. 

[b] Receiver having annexed 
trade fixture, it was held that right 
of removal endured so long as prop- 
erty was in custodia legis. Union 
Terminal Co. v. Wilmar, etec., R. Co., 
116 Iowa 392, 90 NW 92. 

Articles removable by agreement 
see infra § 105. 

87. Eldridge v. Hoefer, 45 Or. a8 
77 P 874, 

88. Raymond v. Strickland, | 124 
Ga. 504, 52 SE 619, 3 LRANS 69 
(dictum to this effect). 

89. McCracken v. Hall, 7 Ind. 30; 
pepe v. Stuart, 39 Nebr. 520, 57 NW 

[a] A clause providing that at 
the termination of the lease the 
landlord should buy the fixtures or 
allow their removal was held to al- 
low their removal after the term if 
the landlord did not exercise the 
option of the purchase. Bodwell 
Water Power Co. v. Old Town Elec- 
tric ‘Co.,° 96 Me: °117, 51° A802, 

[b] An estoppel against the land- 
lord was recognized when he told a 
purchaser of articles on the prem- 
ises that he could remove them after 
the term. Duffus v. Bangs, 122 N. Y. 
423, 25 NE 980. 

[c] A revocation of such consent 
on the last day of the term was re- 
garded as nullity. Stopper v. Kant- 
ner, 29 Pa. Super. 

[d] A permission for removal, 
provided it is made without injury, 
held not revocable because of very 
slight injury. Stopper v. Kantner, 
29 Pa. Super. 48. 

[el Provision in renewal lease, 
giving lessee right of removal, was 
held to apply to fixture annexed dur- 
ing original term. Cronkhite v. Im- 
perial Bank, 14 Ont. L. 270, 9 OntWR 
326 [allowing app 8 OntWR 18]. 

{f] Liability of landlord. — (1) 
Under a lease providing that on ter- 
mination the lessee should have a 
reasonable time for removal of im- 
provements, if a house belonging to 
the lessee was torn down before a 


to that effect,® 


reasonable time elapsed, the lessor 
was liable to the lessee for all dam- 
ages suffered by him. But there is 
no liability if a reasonable time has 
elapsed without removal by the 
lessee. Texas, etc., R. Co. v. Clev- 
enger/ (Tex. Civ. A.) 223 SW 1036. 
(2) The measure of damages for the 
destruction of the house was the 
value of the house at the time it was 
destroyed, less the reasonable cost 
of removing it, and also less the 
value of the lumber and material 
saved. Texas, etc., R:. Co. v. Clev- 
enger, (Tex. Civ. A.) 223, SW 1036. 

90. McComish v. Kaufman, (Cal. 
A.) 185 P 476; McCracken v. Hall, 7 
Ind. 30; Torrey v. Burnett, 38 N. J. 
L. 457, 20 AmR 421. 


91. Thomas v. Jennings, 66 L. J. 
@)B-yo- 
92. Roffey v. Henderson, 17 Q. B. 


574, 79 ECL 574, 117 Reprint 1401. 

93. Torrey v. Burnett, 38 N. J. L. 
457, 20 AmR 421; Thorn v. Suther- 
land, 123 N. Y. 236, 25 NEY 362: 

[a] That the lessee, before re- 
linguishing possession, asked the 
lessor if he might leave certain fix- 
tures belonging to him, and that the 
lessor replied that he was willing, 
as they might help him to rent the 
store, did not show an agreement by 
the lessor that the lessee might 
thereafter remove the fixtures. Joss- 
lyn v. McCabe, 46 Wis. 591, 1 NW 
174. 

94 Chalifoux v. Potter, 113 Ala. 
215, 21 S 322; Young v. Consolidated 
Impl. Cos 23 Utah 586, 65 P 720; 
Merriam v. Ridpath, 16 Wash. 104, 
47 P 416. 

[a] Pendency of negotiations for 
a new lease was held to extend the 
reasonable time within which a lessee 
under a life tenant could remove 
fixtures after the life tenant’s death. 
Ray v. Young, 160 Iowa 613, 142 NW 
393, 46 LRANS 947, AnnCasi1915D 
258. 

[b] Facts not within rule.—That 
it comes to the tenant’s attention 
that his landlord expects to purchase 
a trade fixture from him, without 
his learning that this is anything 
more than unfounded rumor, does 
not take the case out of the general 
rule that a tenant who voluntarily 
leaves such a fixture at the expira- 
tion of his term abandons it to the 
landlord. Hisinger v. Gill, 47 App. 
(DPC. molars od on 

95. See supra §§ 39-63. 

Stipulations extending time for re- 
moval see supra § 101, 

96. Cal.—Harle v. Kelly, 21 Cal. 

Kershow, 42 


A. 480, 132 PP. 262. 
Colo.—Hughes vy. 

Colo. 210, 93 P 1116, 15 LRANS 723. 
Tll.—Mason v. Fenn, 13 Ill. 525. 
La.—Morris v. Pratt, 114 La. 98, 


structure annexed to the ’land may be subject to 
removal by the person who made the annexation, in 
this case the tenant, by reason of an agreement 


and such an agreement has been 


assumed entirely to displace the common-law rights 


38 S 70. 

Mich.—Lake Superior Ship Canal, 
etc., Co. v. McCann, 86 Mich. 106, 48 
NW 692. 
aA oe v. McAshan, 28 Mo. 

N. J.—Torrey v. Burnett, 38 N. J. 
L. 457, 20 AmR 421. 

Ok1. -_Shelton v. Jones, 167 P 458. 


Or.—Lees v. Hobson, 90 Or. 248, 
Guy Be Bla BS) bs 
Pa.—McClintock, ete., Co. v. Adtna 


Explosive Co., 260 Pa. 191, 103 A 622, 
AnnCas1918E_ 1078; Muller v. Ritters- 
ville Hotel Co., 240 Pa. 79; 871A 424. 
Shellars v. Shivers, 171 Pa 569; 33 
A 95; White’s App., 10 Pa. 252. 

Tex. —Wright v. Macdonnell, 88 
Tex. 140, 30 SW 907. 

Vt.—Allen v. Gates, 73 Vt. 222, 50 


A 1092. 
Kee ee eee v. Riddell, 12 Wis. 
5 
Eng.—Foley v. Addenbrooke, 13 M. 
& W. 174, 153 Reprint 72. 
Ont.—Davy Vv.” Lewis, 18". ese: 
Question of law whether ex- 


B, 21 
[a]> 
press right of removal given. Buffalo 


Zine, etc., Co. v. Hale, 136 Ark. 10, 
206 SW 661; McClintock, etc., Co. v. 
Aotna Explosives Co., 260 Pa, TOT: 


103 A 622, AnnCas1918B. 1078. 

[b] Machinery in a building is 
removable if the building itself is; 
by agreement, removable. SU geer ge) 
Welch, 108 Ked. 367. 

{c] Annexations by sublessee held 
removable by lessee to whom lesso." 
had granted right of removal, and 
to whom sublessee had transferred 
such annexations. Cowgill v. Little 


Persimmon Min. Co., (Mo. A.) 183 
SW 346. 
{d] “Machinery and apparatus, 


and other things of that character” 
which lessee is given right to re- 
move, held to include furnaces, 
mechanisms, and appliances acces- 
sory to the furnaces, and also build- 
ing necessary to their protection and 
operation. McClintock, ete, Co. v. 
4Mtna Explosives Co., 260 Pa. LOT, 
103 A 622, AnnCas1918E 1078. 

[el] Set-off of value of improve- 
ments.—A stipulation that the ten- 
ant shall be permitted to remove any 
improvement erected by him does not 
entitle him, after failure to remove 
an improvement, to set off its value 
in an action for mesne profits by a 
paramount owner. Worthington Vv. 
Young, 8 Oh. 401. 

{f] Option in landlord to purchase 
articles annexed gives right of re- 
moval. Wright v. Macdonnell, 88 
Tex. 140, 30 SW 907; Calder’s Park 
Co. v. Corless, 51 Utah 586, 172 P 
310; Rolleston v. New, 4 Kay & J. 
640,70 Reprint 266. 

[s Provision that lessee may 


For later cases, developments and changes in the law see cumulative Annotations, same title, Fage and note number. 


. 


a aa 


§§ 103-104] 


of the tenant as to removal of particular classes of 
fixtures.°? 

Injury to premises. If there is a stipulation clear- 
ly giving to the tenant the right to remove annexa- 
tions of a named character, the fact that the removal 
will result in injury to the leased premises, is imma- 
ter-al.°§ The language of the stipulation may, 
however, call for a different construction.®? 

Form of stipulation. A stipulation granting to 
the tenaat the right to remove an article annexed 
by bim is not within the fourth or the seventeenth 
section of the Statute of Frauds, and consequently 
need not be in writing,! although evidence of an 
oral stipulation in this regard might be inadmissi- 
ble in the particular cases under the ‘‘parol evi- 
dence rule,’’ as bearing on a matter otherwise pro- 
vided for in the instrument of lease.?. Such a stipu- 
lation may even be inferred from the circumstances.® 

Annexation by consent. As in the ease of a fix- 
ture annexed by a stranger, the consent of the land- 
owner to the annexation is frequently regarded as 
involving by implication a right of removal,* so the 
fact that the annexation by the tenant under a lease 
was with the landlord’s consent has occasionally 
been regarded as justifying the inference of a stipu- 
lation for the right of removal.®> The fact, how- 
ever, that the tenant has an estate in the land dur- 
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ing the existence of which he may enjoy the ben- 
efit of the annexation would seem to render the 
inference decidedly less imperative than when he 
has no estate therein.® 
' Conditional right of removal. Occasionally the 
lease gives to the tenant in terms the right to re- 
move fixtures only upon the performance of some 
condition precedent on his part.?. A provision that 
the lessee shall have the right of removal, ‘all cov- 
enants being complied with”’ on his part, has been 
regarded as rendering the performance of the cov- 
enants a condition precedent to the removal, so that 
a tender of performance on condition that the les- 
sor would permit the removal was insufficient. The 
fact, however, that the lease gave a right to remove 
improvements only ‘‘if the conditions of this lease 
are fully complied with’’ was held not to render 
them irremovable in equity because the rent, stipu- 
lated to be paid in advance, was thirteen days in 
arrear before a tender thereof was made.® 

[§ 104] b. Effect as Rendering Article Per- 
sonalty. The cases are ordinarily to the effect that 
an article which is annexed by the tenant, subject 
to a stipulation granting him the right of removal 
retains its chattel character, as long as the right of 
removal continues;!° and this coincides with the 
view ordinarily asserted as to the effect of such a 


use and control the land as he thinks 
proper was held not to give him 
right to remove buildings. Stevens 
v. Rose, 69 Mich. 259, 37 NW 205. 

[h] A transfer by the landlord 
to the tenant of fixtures on _ the 
premises belonging to the landlord 
gives the tenant a right to remove 
such fixtures. O’Brien v. Mueller, 86 
Md. 134, 53 A 663; Handforth v. 
Jackson, 150 Mass. 149, 22 NE 634; 
Keefe v. Furlong, 96 Wis. 219, 70 
NW _ 1110. 

[i] Provision that “independent 
machinery” remain the lessee’s prop- 
erty was held to include boilers 
brought by him on the premises but 
never placed in position nor con- 
nected. Jones v. Clark, 28 Iowa 593. 

97. In re Delaware Candy Co., 10 
Del.. Ch. 142, 85 A 1069; Lake Su- 
perior Ship Canal, ete. Co. v. Mc- 
Cann, 86 Mich. 106, 48 NW 692; Mc- 
Clintock, etc., Co. v. Adtna Explo- 
sives Co., 260 Pa. 191, 103 A 622, Ann 
Cas1918E 1078; Allen v. Gates, 73 
Vt. 222, 50 A 1092. 

[a] As evidence of intent.—A pro- 
vision that the fixtures put in by the 
tenant were his property and might 
be removed at the expiration of the 
lease might not convert into remov- 
able fixtures things ordinarily not 
removable, but the provision was 
nevertheless relevant to determine 
the intention of the parties that the 
tenant was about to make additions 
for the purposes of the business, 
which would be regarded as fixtures 
and be removable as such, In re New 
York City, 192 N. Y. 295, 84 NE 1105, 
127 AmSR 903, 18 LRANS 423 [aff 
101 App. Div. 527, 92 NYS 8]. 

98. Broaddus v. Smith, 121 Ala. 
335, 26 S 34, 77 AmSR 61; Hunt v. 
Potter, 47 Mich. 197, 10 NW 198. 

{a] The mode of annexation has 
been said to be immaterial in the 
presence of a stipulation allowing 
removal. Lake Superior Ship Canal, 
etc., Co. v. McCann, 86 Mich. 106, 48 
NW 692. 

{b] Liability of tenant for un- 
necessary damages in removal. 
Foley v. Addenbrooke, 13 M. & W. 
174, 153 Reprint 72. 

99. Powell v. McAshan, 28 Mo. 
70; Red Diamond Clothing Comey: 
Steidemann, 169 Mo. A. 306, 152 SW 
609. _ 

[a] “Movable fixtures” which 
lessee was given permission to re- 
move, held not to include alterations 


involving removal of doors and their 
frames, extension of inclosures and 
coors into the street, and counter- 
sinking of marble platforms. Ex- 
celsior Brewing Co. v. Smith, 125 
App. Div. 668, 110 NYS 8 [aff 198 N. 
Y. 519 mem, 92 NE 1084 mem]. 

{[b] That structure would be re- 
duced to crude materials by removal 
has been referred to as a _ possible 
reason for denying the right of re- 
moval. Buffalo Zinc., ete., Co. v. 
Hale, 136 Ark. 10, 206 SW 661. 

1. See Frauds, Statute of [20 Cyc 
229, 245]. 

2. Ryder v. Faxon, 171 Mass. 206, 
50 NE 631, 68 AmSR 417; Lewis v. 
Seabury, 74 N. Y. 409, 30 AmR 3811; 
Stephens v. Ely, 14 App. Div. 202, 
43° NYS 762; Tait v. Central Lun- 
atic Asylum, 84 Va. 271, 4 SE 697. 

3. Gray v. Oyler, 2 Bush (Ky.) 
256; Ryder v. Faxon, 171 Mass. 206, 
50 NE 631, 68 AmSR 417; Morris v. 
French, 106 Mass. 326; Howard v. 
Fessenden, 14 Allen (Mass.) 124. 

4 See supra § 43. 

5. Doak v. Wiswell, 38 Me. 569; 
Osgood v. Howard, 6; Me. 452, 20 
AmD 322; Duff v. Snider, 54 Miss. 
245; Shapira v. Barney, 30 Minn. 59, 
14 NW 270 (semble); Wright v. Mac- 
donnell, 88 Tex. 140, 30 SW _ 907. 
Contra McIver v. Estabrook, 134 
Mass. 550. 

{a] That lease was for purpose 
of erecting structure, and contained 
option in lessor to purchase struc- 
ture, was regarded as making struc- 
ture personal property, removable 
after end of term if not purchased. 
Calder’s Park Co. v. Corless, 51 Utah 
586, 172 P $10. 

6. Howard v. Fessenden, 14 AIl- 
len (Mass.) 124; Cooper v. Adams, 6 
Cush. (Mass.) 87; Merchants’ Nat. 
Bank v. Stanton, 55 Minn. 211, 56 
NW 821, 43 AmSR 491; Holmes v. 
Standard Pub. Co., (N. J. Ch.) 55 A 
TOM : 

7. Cherokee Constr. Co. v. Bishop, 
86 Ark. 489, 112 SW 189; Shelton v. 
Jones, (Okl.) 167 P 458; Snowden v. 
Memphis Park Assoc., 7 Lea (Tenn.) 
225. : 

{a] Waiver of stipulation. — A 
lease provided that at the end of the 
term, if all the rents were paid, the 
tenant might remove a _ building 
which he was to construct, and if 
the rent was not fully paid the 
building was to be forfeited; it was 
held that the verbal promise of the 


-provements 


president of the lessor company to 
renew the lease, coupled with his 
statement that arrears of rent might 
be paid the next year, if acted upon 
by the lessee to the extent of leav- 
ing the building on the premise§ after 
the original term, constituted a 
waiver of the lessor’s right to claim 
a forfeiture of the building for non- 
payment of rent, although it might 
not be sufficient to bind the com- 
pany to renew the lease. lLewis\v. 
Ocean Navy., etc., Co., 125 N. Y. 341, 
26 NE 301. ! 

[b] That payment of rent was 
named as a condition of removal 
held not to require payment of rent 
for full term as condition to removal 
before end of term, it not appear- 
ing that irreparable damage would 
result, or that the lessee would not 
continue payment of rent. Buffalo 
Zinc,,, “ete:, \Co. Vv. Hale, 136) Arka0; 
206 SW 661. 

_[c] Payment of taxes.—The lease 
giving the tenant a right of removal 
at the expiration of the term pro- 
vided he had paid the taxes, the right 
was held not to be lost because the 
tenancy came to an end before the 
expiration of the term in a way pre- 
sumably not in the contemplation 
of the parties, as by condemnation 


proceedings. Muller v. Earle, 35 N. 
Y. Super. 461. 
[d] Covenant to pay taxes and 


covenant by lessor to permit removal 
of improvements, held to be inde- 
pendent, the lease not in terms pro- 
viding otherwise. Strobmeyer  v. 
Zeppenfield, 28 Mo. A. 268. 

{e] On renewal of lease, right of 
removal held to remain subject to 
same condition as during original 
lease. Shelton v. Jones, (Okl.) 167 
P 458. 

g. Clemens v. Murphy, 40 Mo. 121. 
See also Mathinet v. Giddings, 10 Oh. 
364 (the landlord having agreed that 
the tenant might remove his im- 
“provided the rents are 
paid which may be due on the lease 
at its expiration,” the payment of 
the rent as well as the expiration 
of the lease were regarded as con- 
ditions precedent to removal). 

9. Estabrook v. Hughes, 8 Nebr. 
496, 1 NW 1382. 

10. Ala.—Broaddus v. Smith, 121 
Ala. 335, 26 S 34, 77 AmSR 61. 

Ark.—Cameron v. Robbins, 218 SW 
173; Buffalo Zinc, etce., Co. v. Hale, 
136 Ark. 10, 206 SW 661; Beauchamp 
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stipulation in reference to an article annexed by 
There are, however, cases which 
appear to regard an article annexed by the tenant, 
even though removable by agreement, as constitut- 
ing part of the land,” and occasionally the article 
so annexed, or the tenant’s interest therein, has 
been referred to as a ‘‘chattel real.’’ 1% 
though ordinarily an article annexed under such a 
stipulation would be regarded as a chattel, it might, 
if so closely annexed as to become an integral part 
of the land, lose its chattel character ‘+ in accord- 
ance with numerous dicta to be found in: connec- 
tion with articles annexed, by one having no estate 
in the land, under an agreement for removal.’ 
c.. Loss of Benefit of Stipulation. 
articles annexed are to be regarded as personalty 
by reason of a stipulation for the right of removal,1* 
it would seem that the general rules restrictive of 
the time for removal of fixtures by the tenant, that 
they must be removed during the term, or at least 
before the tenant relinquishes possession,17 would 
have no application; that, in other words, the tenant, 


one not a tenant.?? 


[§ 105] 


Vausertic, 290) Ark, -351,; 119 -<SW 875, 
23 LRANS 659. 

Colo.—Hughes v. Kershow, 42 
Colo. 210, 98 P 1116, 15 LRANS 723. 

Ind.—Merrell v. Garver, 54 Ind. 
Ae plat Of INE L525 

Iowa.—McCarthy v. ‘Trumacher, 
108 Iowa 284, 78 NW 1104. : 
Pe re ae vy. Goddard, 48 Me. 
Mass.—Handforth v. Jackson, 150 
Mass. 149, 22 NE 634; Hartwell v. 
Keily, 117 Mass. 235. 

Mich.—Lake Superior Ship Canal, 
etc., Co. v. McCann, 86 Mich. 106, 48 
NW 692; Booth v. Oliver, 67 Mich. 
664, 35 NW 793. 

Minn.—Sassen v. Haegle, 125 Minn. 


441, 147 NW 445, 52 LRANS 1176; 
Stout v. Stoppel, 30 Minn. 56, 14 
NW 268. i 


Mo.—Cowgill v. Little Persimmon 
Min. Co., (A.) 183 SW 346; Center 
Creek Min. Co. v. Coyne, 164 Mo. A. 
492, 147 SW 148. 

N. J.—Brearley v. Cox, 24,N. J. 
L. 287. 

N. Y¥.—Kribbs v. Alford, 120 N. Y. 
519, 24 NE 811; Mott y. Palmer, 1 N. 


Y. 564. 
Okl.—Shelton v. Jones, 167 P 458. 


Or.—Hershberger v. Johnson, 37 
Or. 109, 60 P 888. 

Pa.—Wick v. Bredin, 189 Pa. 83, 
42 A 17; White’s App., 10 Pa. 252; 
Advance Coal Co, v. Miller, 4 Pa. 
Dist. 352. 

Tex.—Wright v. Macdonnell, 88 


Tex. 140,'30 SW 907; Hertzberg v. 
Witte, 22 Tex. Civ. A. 320, 54 SW 
921. 

W. Va.—Gartland v. Hickman, 56 
W. Va. 75, 49 SE 14, 67 LRA 694, 

Wis.—Fitzgerald v. Anderson, 81 
Wis. 341, 51 NW 554. 

Ont.—Scarth v. Ontario Power, 
etc., Co., 24 Ont. 446. 

{a] Nursery stock planted by a 
lessee under an agreement with the 
lessor that he might remove it was 
held not to be a part of the realty, 
and to be the property of the lessee. 
Adams v. St. Louis, ete., R. Co., 138 
Mo. 242, 28 SW 496, 29 SW 836. 

{b] A provision in a lease of coal 
lands that the lessees shall have the 
right to abandon the lands and min- 
ing at any time, and remove all 
their buildings and “fixtures,” gives 
to such buildings and “fixtures” the 
character of personalty, even before 
an abandonment. Wick v. Bredin, 
189 Pa. 83, 42 A 17. 

{c] A building being removable 
by agreement, machinery placed 
therein was personalty. In re Welch, 
108 Fed. 367. 

{d] Chattel mortgage.—The build- 
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although guilty 


And even 


possession.?+ 


Ji 


not deprive the 


ing or other structure, being regard- 
ed as a chattel, may be mortgaged as 
such. Hartwell v. Kelly, 117 Mass. 
235; Booth v. Oliver, 67 Mich. 664, 35 
NW 793. But see Stafford v. Adair, 
57 Vt. 63 (building erected by ten- 
ant at will under an agreement giv- 
ing him the right to remove it hav- 
ing been mortgaged by the tenant, 
the mortgage was regarded as a 
mortgage of realty). 


a1. See supra § 39. See also 
supra § 83 
12. Trask v. Little, 182 Mass. 8, 


64 NE 206; Prescott v. Wells, 3 Nev. 
82; and cases infra this note. 

“No doubt the parties could agree 
among themselves they would treat 
the engine and other fixtures as per- 
sonalty, but their private agreement 
could not change the character of the 
property, so far as third parties are 
concerned.”’ Dobschuetz v. Holliday, 
82 Ill. 371, 374. 

{a] Articles removed by agree- 
ment regarded as part of realty for 
purpose of: (1) Mortgage on lease- 
hold. Commercial Bank v. Pritchard, 
126 Cal. 600, 59 P 130; Joliet First 
Nat. Bank v. Adam, 1388 Ill. 483, 28 
NE 955; Griffin v. Marine Co., 52 III. 
130; Breese v. Bange, 2 E. D. Smith 
CN. Xe); F474; (2) Mechanic’s lien. 
Horn v. Clark Hardware Co., 54 
Colo. 522, 181 P 405, 45 LRANS 100; 
Dobschuetz v. Holliday, 82 Ill. 371. 
(3) Execution sale. McNally v. Con- 
nolly, 70 Cal. 3, 11 P 320. 

13. Newhoff v. Mayo, 48 N. J. Eq. 
619, 23 A 262, 27 AmSR 455. 

{a] Mortgage by tenant of his 
interest in the land and improve- 
ments regarded as a mortgage of a 


chattel real. Griffin v, Marine Co., 
52 Ill. 130. 
[b] Mortgage on building by 


lessee held to be mortgage on chat- 
tel real. Stafford v. Adair, 57 Vt. 63. 

14. Hershberger v. Johnson, 37 
Or. 109, 60 P 838. 


15. See supra § 389. See also 
supra § 83. 

16. See supra § 104. 

17. See supra §§ 93-94. 

18s. Atkinson v. Dixon, 96 Mo. 588, 
10 SW 162. See Broaddus v. Smith, 


121 Ala. 335, 26 S 34, 77 AmSR 61; 
Lake Superior Ship Canal, etc., Co. v. 
McCann, 86 Mich. 106, 48 NW 692. 

19.) Talbot. Crusere dl! Ns. 
117, 45 NE 364; Lewis v. Ocean Nav., 
ete, Co., 125 N. Y. 341, 26° NE 301; 
Massachusetts Nat. Bank v. Shinn, 
18 App. Div. 276, 46 NYS 329 [aff 
163 N. Y. 360, 57 NE 611]. 

20. Ala.—Chalifoux v. Potter, 113 
Ala 15 ic desmoace 

Ark.—Bache v. Central Coal, etc., 


/ Effect of surrender. 
cided that the benefit of a stipulation for the right 
of removal was lost by a surrender of the leasehold.2? 

Effect of forfeiture. 
under a stipulation for removal as remaining per- 
sonalty, and so as not a part of the land, a for- 
feiture of the leasehold interest in the land will 


[$§ 104-105 


of a trespass on the land if he 


undertakes to remove the fixtures after relinquish- 
ing possession, retains the title to them, as does 
any other person whose personal property is on 
another’s land.}8 
dicta to a contrary effect, that the same rule in 
this regard applies to fixtures removable by force 
of agreement as to those removable because annexed 
for trade or domestie purposes.?® 
to the view suggested are statements that the re- 
moval must be made within a reasonable time 2° 
or that it must be made while the tenant is still in 


There are, however, decisions and 


Likewise opposed 


It appears to have been de- 


Regarding articles annexed 


tenant of the right of removal,?3 


unless the language of the stipulation as to removal 


Co., 127 Ark. 397, 192 SW 225, Ann 
Cas1918E 198. 

Cal.—Harle v. Kelly, 21 Cal. A. 
480, 1382 P 262. 

Ind.—Merrell v. Garver, 54 Ind. A. 
514, 101 NE 152. 

Tex.—Wright  v. 88 
Tex. 140, 30 SW 907. 

W. Va.—Gartland v. Hickman, 56 
W. Va. 75, 49 SE 14, 67 LRA 694. 

Ont.—McKenzie v. Blue, 17 Ont 
WN 183. 

21. Fellows v. Johnson, 183 Il. 
A. 42;\ Talbot. vy. Cruger, “151 N.Y 
117, 45 NE 364; Phelps v. Ayers, 142 
Wis. 442, 125 NW 919, 20 AnnCas 
788; Fitzgerald v. Anderson, 81 Wis. 
341, 51 NW 554. 


fa] Question of fact whether 
lessee had abandoned right to re- 


Macdonnell, 


move under removal clause. Salmon 
eee Boyer, 139 ~Ark./ 236) 213) Sw 
22. Center Creek Min. Co. v. 


Coyne, 164 Mo. A. 492, 511, 147 SW 
148 (the lessor having by agreement 
with the lessee “‘taken possession of 
the leased premises and the erections 
thereon, such erections became an in- 
tegral part of the real estate,” and 
“would follow its ownership’). See 
also supra § 96. 

{a] Effect of merger.—Conceding 
that the merger of .the leasehold in 
the reversion by reason of a con- 
veyance of the latter to the tenant 
would terminate the right of re- 
moval, the disaffirmance of such con- 
veyance on account of the grantor’s 
infancy would reéstablish the right. 
Beauchamp v. Bertig, 90 Ark. 351, 
119 SW 75, 23 LRANS 659. 

23. Wick v. Bredin, 189 Pa. 83, 42 
A 17; Searth v. Ontario Power, etc., 
Co., 24 Ont. 446. See Knight v. Or- 
chard, 92 Mo. A. 466 (adjudication 
that tenant’s right to fixtures or 
compensation therefor not lost by 
ures of term). See also supra 

{a] A reasonable time is to be 
allowed the tenant for removal of 
fixtures after a forfeiture. Stans- 
field v. Portsmouth, 4 C. B. N. S. 120, 
93 ECL 120, 140 Reprint IR! 


ner v. Bromilow, 11 Jur. 
481. 
[b] The lease, requiring removal 


within reasonable time after ter- 
mination of lease, held that the les- 
sor having asserted a forfeiture and 
notified tenant to remove within 
sixty days, the latter might remove 
the articles shortly after the expira- 
tion of the sixty days, this being 
a reasonable time under the circum- 
stances. Cowgill v. Little Persim- 
mon Min. Co., (Mo. A.) 183 SW 346. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 105-106] 


otherwise provides.?4 

Acceptance of new lease. Regarding articles an- 
nexed by the tenant which are removable by agree- 
ment as personalty,”° it is somewhat difficult to apply 
to such a case the rule, adopted in a number of 
jurisdictions, that the right to remove a fixture 
which is in its nature removable is lost by the 
tenant’s acceptance of a new lease, since if the 
articles are personalty they would, prima facie at 
least, not be subject to the new lease;?¢ and further- 
more the tenant’s continuance in possession by the 
landlord’s permission might ordinarily be presumed 
to be on the same terms as the origina] holding in 
the absence of an express provision to the con- 
trary;?7 and consequently he would still have the 
benefit of the provision for removal,?® as he does 
where the extension is expressly subject to the same 
terms and conditions.*® There are, however, deci- 
sions to the effect that, if the lease is renewed, the 
tenant loses the benefit of a provision authorizing 
the removal of fixtures.° 

Prevention of removal. As in the case when ar- 
ticles’ are removable because affixed for purposes 
of trade,*t so when they are removable by express 
stipulation, the fact that the landlord prevents their 
removal at the end of the term, or induces the 
tenant, by act or word, not to remove them, is to 
be considered in determining whether the articles 


oe Frank v. Woodward, 210 Ill. 
Awe 983 - 
[a] A right of removal at any 


time was held to continue a reason-} Zine, etc., 


FIXTURES 


Co. v. Clevenger, 


Coiwyv. 
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were removed with a sufficient degree of prompti- 
tude.%? 

An express provision as to the period after the 
expiration of the lease within which the removal is 
to take place has been regarded as precluding a 
removal thereafter.*? Hvyen a provision for removal 
‘fat any time’’ has been regarded as not available 
after a long and unreasonable delay in removing.** 
A clause authorizing removal ‘‘at the end of the 
term’’ has been regarded as enabling the tenant to 
remove within a reasonable time after the end of 
the term.25 Such a clause has also been held to 
authorize removal before as well as at the end 
of the term**® but not after enforcement by the 
landlord of a forfeiture for the breach of a con- 
dition.®? 

[§ 106] 2. Stipulations Restricting Right of 
Removal. Conceding that a stipulation in terms 
granting right of removal displaces the common-law 
rights as to removal of particular classes of fix- 
tures,°® such a stipulation may operate to restrict 
rather than to enlarge the tenant’s rights of re- 
moval, as for instance when the exercise of the 
right is in terms subject to a condition precedent.°9 
In addition, however, to such stipulations, which in 
form undertake to grant rights of removal, although 
their actual effect is to restrict such rights, clauses 

; are quite frequently introduced which in terms re- 


(Tex. Civ. A.) 223) Pa. 265 (that an agreement between 
landlord and tenant that the.latter 
may remove fixtures at the end of 


the term does not permit him to do 


see 


Hale, 136 Ark. 10, 


able time after enforcement of for- 
feiture for nonpayment of rent. 
Gartland v. Hickman, 56 W. Va. 75, 
49 SE 14, 67 LRA 694. 

That stipulation for removal at 
end of term does not allow removal 
on forfeiture see infra text and note 


37. 
See supra § 104. 

26. Ray v. Young, 160 Iowa 613, 
142 NW 393, 46 LRANS 947, AnnCas 
1915D 258; Daly v. Simonson, 126 
Iowa 716, 102 NW 780; McCarthy v. 
Trumacher, 108 Iowa 284, 78 NW 
1104; Kerr v.,Kingsbury, 39 Mich. 
150, 33 AmR 3862; Wright v. Mac- 
donnell, 88 Tex. 140, 30 sw. 907; 
Hertzberg v. Witte, 22 Tex. Civ. A. 
320, 54 SW 921. See also supra 


§ 98. 

{a] Condition as to removal ap- 
plies to removal after acceptance of 
new lease, conceding that this does 
not destroy right of removal. Shel- 
ton v. Jones, (Okl.) 167 P 458. 

27, See Landlord and Tenant [24 


Cyc 1033]. 
“oe. Woods v. Haywards Bank, 10 
Caley Ae 93,0106. teers 0 see Merrell yivic 


Garver, 54 Ind. A. 514, 101 NE 152; 
Finney v. St. Louis, 39 Mo. 177; 
Clarke v. Howland, 85 N. Y. 204. 

29. Neiswanger v. Squier, 73 Mo. 
192; Young v. Consolidated Impl. 
Co., 23 Utah 586, 65 P 720. 

30. Unz v. Price, 58 SW 705, 22 
KyL 791; Precht v. Howard, 187 
N. Y. 136, 79 NE 847, 9 LRANS 483 
{aff 110 App. Div. 680, 97 NYS 462]; 
Stephens v. Ely, 162 N. Y. 79, 56 
NE 499; Talbot v. Cruger, 151 N. Y. 
117, 45 NE 364; Nieland v. Mahnken, 
89 App. Div. 463, 85 NYS 809; Hays 
v. Schultz, 33 Misc. 137, 68 NYS 340. 
See also supra § 98. 

31. See supra §§ 100-102. 

32. Chalifoux v. Potter, 113 Ala. 
215, 21 S 322; Mason v. Fenn, 13 
Tll. 525; Cheatham v. Plinke, 1 Tenn. 
Ch. 576. 

33. Vanhoozer v. Gattis, 139 Ark. 
390, 214 SW 44; Hughes v. Kershow, 
42 Colo. 210, 93 P 1116, 15 LRANS 
723; Burns v. New York, 158 App. 
Div. 729, 143 NYS 952 [rev on other 
grounds 213 N. Y. 516, 108 NE 77, 
AnnCas1916C 1093]; Texas, etc, R.1 


206 SW 661 (apparently decided on 
a question of construction). 

[a] An oral extension of such 
time was held not within statute of 
frauds. Vanhoozer vy. Gattis, 139 
Ark. 390, 214 Sw 44. 

{[b] Burden of proof was held to 
be on tenant asserting oral extension 
of time in replevin for annexed arti- 
cle. Vanhoozer v. Gattis, 139 Ark. 
390, 214 SW 44. 

{c] A discontinuance of business 
was held not to be effected by a vote 
of the directors of a lessee corpora- 
tion to “sell out,” within a provi- 
sion giving the lessee a year after 
“discontinuing and abandoning” its 
business within which to remove 
buildings. Waterman v. Clark, 58 
Vt. 601, 2 A 578. 

34. Perry v. Acme Oil Co., 44 Ind. 
A. 207, 88 NE 859; Gartland v. Hick- 
man, 56 W. Va. 75, 49 SE 14, 67 LRA 
694. 

[a] 
oil lease, 


Oil or gas lease.—In case of 
there being right of re- 
moval “at any time,’ it was held 
that fixtures to oil well could be 
removed a year after abandonment 
of well. Churchill v. More, 4 Cal. 
A. 219, 88 P 290. Compare Shellar 
vy. Shivers, 171 Pa. 569, 33 A 95 
(case of gas lease, where removal 
of improvements was not allowed 
four years after expiration of lease 
and five and one-half years after 
completion of well). 

35. Ky.—Caperton v. Stege, 91 Ky. 
351, 15 SW 870, 16 SW 84, 12 KyL 
947. 

Me.—Bodwell Water Power Co. v. 
Old Town Electric Co., 96 Me. 117, 
51 A 802. 

Mich.—Davidson v. Crump Mfg. 
Co., 99 Mich. 501, 58 NW 475. , 

Minn.—Smith v. Park, 31 Minn. 70, 
16 NW 490. } 

Mo.—Kuhimann v. Meier, 7 Mo. A. 
260. 

Tenn.—Cheatham v. Plinke, 1 Tenn. 
Ch. 576. 

Eng.—Stansfeld v. Portsmouth, 4 
Ge BAN. Sh 120,293 Cil7120) 140. Re= 


print 1027. 

Ont.—McKenzie v. Blue, 17 OntWN 
183. 

But see Darrah v. Baird, 101 


so thereafter). 

{a] Rights of ingress and egress 
for purposes of removal continue 
during such time but no rights of 
possession. Caperton v. Stege, 91 
Ky. 351, 15 SW 870, 16 SW 84, 12 
KyL 947; Davidson v. Crump Mfg. 
Co., 99 Mich. 501, 58 NW 475.-- 

36. Buffalo Zinc, etc., Co. v. Hale, 
136 Ark. 10, 206 SW 661; Alexander 
vy. Touhy, 13 Kan. 64; Causey v. Or- 
ton, EIN AG 23D je SSeS eDIioe 

[a] A provision requiring lessee 
to operate scenic railway constructed 
by him and to pay percentage of 
profits to lessor was held to prevent 
his exercising his right of removal 
until end of term of lease. Calders 
Le Co. v. Corless, 51 Utah 586, 172 
Pe 3 

37. Whipley v. Dewey, 8 Cal. 36; 
West Shore R. Co. v. Wenner, 75 
Nivd. i 494, 68! 9A. 122555127. AmSR 
806. See also Van Vleck v. White, 
66 App. Div. 14, 72 NYS 1026 (right 
of removal under such a clause held 
terminated by issue of warrant in 
summary proceedings for nonpay- 
ment of rent). = 

{a] But in England a contrary 
construction was placed on language 
of this general character. Ie Ds 
Gould, 13 Q. B. D. 454 (there being 
a proviso that on the tenant’s bank- 
ruptcy the term should cease, and 
that on the determination of the 
term all the machinery and all the 
buildings erected by the lessees 
should be their property, and should 
be removed by them before the de- 
termination of the term, it was held 
that the articles mentioned were re- 
movable on the bankruptcy of the 


lessee). 
38. See supra §§ 1038, 104. 
39. See supra § 108. 
[a] A provision that the tenant 


might remove trade fixtures pro- 
vided there was no rent in arrear 
was held to displace the tenant’s 
common-law right of removal, and 
the fixtures having been removed by 
the tenant’s receiver in insolvency 
and sold, the landlord. was entitled 
to a lien on the proceeds for rent in 
arrear. In re Delaware Candy Co., 
10 Del. Ch. 142, 85 A 1069. 


G4 [260.5:] 


strict or extinguish the tenant’s rights in this re- 
The construction of a clause restricting the 
right of removal should be in favor of the tenant.*! 
Such clauses are strictly construed, and cannot be 


gard.‘° 


extended by implication.4? 
General and particular words. 


those particularly specified.*® 


A covenant by the lessee to yield up the premises 
in repair should not, in the ordinary case, preclude 


If, after specify- 
ing particular fixtures, general words are used, such 
as ‘‘fixtures,’’ 43 fixed materials,** ‘‘erections and 
buildings,’’ 4° such general words are to be con- 
strued, under the rule of ejusdem generis, as apply- 
ing to articles of the same general character as 


FIXTURES 


by the lessor.*§ 


wise entitled to remove.4? 
in repair all buildings and erections, and to sur- 
render them at the end of the lease, has been held 
to apply only to buildings and erections previously 
on the land and those subsequently placed there 


re NTS 
- ip 


- [§ 106 


And a covenant to keep 


Occasionally, however, a covenant 


to yield up in repair is such as to eall for construe- 
tion as including articles or structures annexed by 
the tenant, as when it is to yield up the premises 
in repair together with the fixtures, or to yield up 
the fixtures in repair.?® 


The fact that the removal 


of an article annexed would involve an injury to 


the premises leased has been regarded as rendering 
applicable a covenant to deliver up the premises 


the tenant from removing fixtures which he is other- | in as good condition as at the time of the lease, so 


40. U. S.—Ex p. Morrow, 17 
F. Cas. No. 9850, 1 Lowell 386. 

Ala.—MacArthur Bros. Co. v. Mid- 
dleton, 200 Ala. 147, 75 S 895; Mid- 


dleton v. Alabama Power Co., 196 
Ala. 1, 71 S 461. 
Ark.—Bache v. Central Coal, etce., 


Co., 127 Ark. 397, 192 SW 225, Ann 
Cas1918E 198. . 

Ga.—Chapman vy. Silver, 18 Ga. A. 
476, 89 SE 590. 

Ill1—Simpson Brick Press Co. v. 
Wormley, 61 Ill. A. 460 [aff 166 Ill. 
383, 46 NE 976]. 

Iowa.—Brown v. Ward, 119 Iowa 
604, 98 NW 587. 

N. Y.—Andrews v. Day Button Co., 
132 N. Y. 348, 30 NE 831 ‘(aff 55 
Hun 494, 9 NYS 916]; Niagara Falls 


Hydraulic Power, etc., Co. Vie 
Schermerhorn, 132 App. Div. 443, 117 
NYS 10 [aff 197 N. Y. 542 mem, 91 


NE 1118 mem]. : 
Pa.—Jermyn v. Dickson, 3 LuzLeg 
Reg 100. 


Va.—Tunis Lumber Co. v. R. G. 
Dennis Lumber Co., 97 Va. 682, 34 
SE 613. 

{a] Making of stipulation.—The 


lessee of premises, on which was an 
engine which was worn out and dan- 
gerous, requested the lessor to share 
the expense of putting in a new one, 
which the latter refused to do, 
whereupon the lessee advised the 
lessor that he would remove the old 
engine, leaving it on the premises, 
and substitute another, to which the 
lessor replied that he had no objec- 
tion to the exchange provided the 
new engine was placed on the same 
foundation, and a receipted bill was 
given to him for it. The lessee then 
removed the engine, placing it under 
cover, and put in a new engine on 
the same foundation. It was held 
that, as there was no substantial al- 
teration in the conditions of the 
premises but that, on removal of 
the new engine, the old one could be 
restored, the lessee was not charged 
by implication with the terms upon 
which the lessor consented to the 
removal of the old engine and the 
substitution of the new one, and 
hence the lessee did not lose his 
right to the new engine. Andrews 
v. Day Button Co., 132 N. Y. 348, 30 


NE 831 [aff 55 Hun 494, 9 NYS 916]. 


[b] That landlord allowed tenant 
to take the former’s lumber to erect 
a cottage shed was held to show an 
understanding that he should not re- 


move the shed. Smith v. Render, 
lied MCh Sa. 

{[c] Declarations by tenant at 
time of annexation admissible to 
show understanding that he had no 
right of removal. Linahan v. Barr, 
41 Conn. 471. 

{d] Stipulation as to effect of re- 
entry.—(1) The lessor covenanted 


that the lessee might remove at the 
end of the term or sooner, except in 
certain cases and events mentioned, 
in any of which: a taking in execu- 
tion being one, it was made lawful 
for the lessor to reénter, all such 


engines, etc., as had heretofore been 
erected and all such as should by 
himself be erected for carrying on 
the smelting business, and it was 
held that upon a forfeiture of the 
demise by a taking in execution the 
lessee had lost the right to recover 
any of the fixtures. Rex v. Topping, 
McClell. & Y. 544, 148 Reprint 529. 
(2) A lease for twenty-five years 
provided that if it was terminated 
prior to a specified date, buildings 
erected by lessee should become the 
property of lessor, and the right of 
the lessee to remove them on the 
termination of the lease, either by 
notice or expiration of the term, was 
subject to the condition that all rent 
be paid, and it -was provided that 
after such date the buildings and 
machinery should not be removed 
unless all rent was paid. It was 
held that this did not relate only 
to the termination of the lease by 
lessee at the end of any period of 
five years under an option given by 
the preceding action, but vested 
title in the lessor on termination of 
the lease for default in payment 
of rent, Niagara Falls Hydraulic 
Power, etc., Co. v. Schermerhorn, 132 
App. Div. 442, 117 NYS 10 [aff 197 
N. Y. 542 mem, 91 NE 1118 mem]. 

fe] Under the Porto Rican law, 
although things such as machinery 
which are movable by nature do not 
become immovable when placed upon 
land by a temporary tenant, an ex- 
press provision against the removal 
of such things will bind the tenant 
and one claiming under him. Valdes 
v. Central Altagracia, 225 U. S. 58, 
82 SCt 664, 56 L. ed. 98. 

41. U. S—In re Montello Brick 
Works, 163 Fed. 624 [aff 167 Fed. 
482, 938 CCA 118]. 

Mo.—Weeks-Betts Hardware Co. 
v. Roosevelt Lead, etc., Co., 153 Mo. 
A. 387, 1384 SW 35 (cases discussed). 

N. J—Fox v. Lynch, 71.N. J. Hq. 
537, 64 A 439. 

Pa.—Lindsay v. Curtis Pub. Co., 


286 Pa. 229, 84 A 783, 42 LRANS 
546. 
Eng. — Lambourn v. . McLellan, 


[1903] 2 Ch. 268; Cosby v. Shaw, 
L. R. 23 Ir. 181; Beaufort v. Bates, 
8 De G. F.. & J. 381, 64 EngCh 300, 
45 Reprint 926. 

42. Rasch v. Safe Deposit, etc., 
(Md.) 111 A 121. 

43. See infra note 62. 

44, Sumner v. Bromilow, 11 Jur. 
N.:S. 481. 

45. Lambourn v, McLellan, [1903] 
2 Ch. 268 (general words held not 
to include trade _ fixtures, those 
specifically mentioned being land- 
lord’s fixtures); Bidder v. Trinidad 
Petroleum Co. 17 WklyRep 153 
(general words held to include trade 
fixtures, some of such fixtures being 
specifically mentioned). 

46. Wilson v. Whateley, 1 Johns. 
& H. 436, 70 Reprint 817. 

47. Newcastle’ Theatre Co, _ v. 
Ward, 57 Ind. A. 473, 104 NE 526; 
Fox v. Lynch, 71. N. J. Eq. 537, 64 


A 439; Deeble v. McMullen, 8 Ir. 
CrMuivesbos 
[a] An apparently contrary view 


is indicated, however, in Gett v. Mc- 
Manus, 47 Cal. 56 (holding that, 
when the lease provided that all 
improvements made during the term 
shoule be at the tenant’s expense, 
and that he should surrender pos- 
session at the end of the tetm, a 
brick house erected by him belongs 
to the landlord). 


48. Brown v. Reno Electric Light, 
etc., 1Co.7 55, Ned. 1229. 
{a] But in England (1) a cov- 


enant to yield up in repair all build- 
ings which might be erected was 
held to apply to buildings erected 
by the tenant which were fixed to 
the freehold, although not to those 
merely resting upon blocks; Naylor 
v. Collinge, 1 Taunt. 19, 127 Reprint 
736. (2) There is a dictum that a 
covenant to deliver up the demised 
premises and all fixtures belonging 
thereto presumptively extends to fix- 
tures otherwise removable by the 
tenant. Leschallas v. Woolf, [1908] 
1 Ch. 641. (3) It was held by Lord 
Kenyon that “dutch barns” were re- 
movable in spite of covenant to leave 


buildings to be erected. Dean v. 
Allalley, 3 Hsp. 11. 
[b] A statutory covenant to keep 


and yield up in repair the premises 
“with all buildings, erections and 
fixtures” was held not to include fix- 
tures ordinarily removable by the 
tenant. Argles v. McMath, 23 Ont. 
A. 44 [dism app 26 Ont. 224]. 

49. See cases infra this note. 

[a]. “Ways and roads in, upon or 
under” the land, in a covenant to 
return the property leased and such 
ways and roads in good repair, was 
held not to extend to trams fastened 
to sleepers not affixed to the free- 
hold, which the tenant had placed 
upon roads for the purpose of using 
them as tramways. Beaufort v. 
Bates, 3 De G. F. & J. 381, 64 EngCh 
300, 45 Reprint 926. 

{b] In a demise of salt springs 
a covenant to keep and yield up the 
“works” in repair was held to pre- 
vent the removal of salt pans, as 
being a necessary part of such 
works, whether regarded as fixtures 
or chattels. Mansfield v. Blackburne, 
6 Binge. N, Cas. 426, -37) “HCE: 2699) 
133 Reprint 165. 

{c] A lease of iron mines con- 
tained a covenant to yicid up in 
repair the furnaces, fire engine, iron- 
works, dwelling house, and all other 
erections, buildings, improvements, 
and alterations to be erected, built, 
or set up, except the ironwork cast- 
ing, railways, wimseys, gins, ma- 
chines, and the movable implements 
and materials used in or about the 
furnaces, fire engine, ironworks, stone 
pits, and premises, and it was held 
that the lessee could remove what- 
ever was in the nature of a ma- 
chine or part of a machine but not 
what was in the nature of a build- 
ing or support of a building. Foley 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ § 106] 


as to preclude removal.5° If a fixture on the prem- 
ises at the time of the lease is within the scope 
of a covenant to yield up in repair, a fixture sub- 
stituted therefor is subject thereto,>! and continues 
so in spite of the return of the original to its 
former position.52 <) 

An option in the lessor to appropriate any altera- 
tions and improvements has been held not to re- 
quire him to give notice of his exercise of the op- 
tion at the time that the alterations and improve- 
ments were made, it being sufficient that a notice 
to that effect was given four weeks before the end 
of the term.®? 

That the lessee is given an option to purchase 
the premises at a price named does not preven: the 
removal by the tenant of fixtures annexed by him 
which are ordinarily removable. But where the 
lessee actually agreed to purchase the premises and 
subsequently annexed fixtures, he was regarded as 
making the annexation as purchaser and not as 
tenant and as not having the right of removal.55 
When the lease, while giving the lessee the right to 
purchase the premises at a certain price, provided 
that, should he fail to do-so, the fixtures should go 
to the lessor, the fact that the lessee agreed to 
purchase the premises was held not to entitle him 
to the fixtures if he made default in payment of the 
‘price.®6 

Provision for valuation. Where the landlord 
was, by the terms of the lease, required either to 
grant an extension of the term or to take the fix- 


v. Addenbrooke, 13 M. & W. 174, 153 | which went 
Reprint 72. ; 
50. Murray v. Moross, 27 Mich. 
203. 
51. Sunderland v. Newton, 3 Sim. 
450, 6 EngCh 450, 57 Reprint 1067. 
[a] But a covenant'to restore the 


premises in as good a state of re- 
pair as that in which he received 


pose, Niagara 
Power, etc., Co. 


FIXTURES 


into 
buildings, and also such fixtures and 
attachments as were built into and 
constituted a part of the plant and 63. 
could be utilized for 

Falls 
vy. Schermerhorn, 60 
Misc. 209, 111 NYS 576 {aff 132 App. 
Diva 4425 UNS: 105 Cath 1976 Not ¥. 
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tures at a valuation, that he did grant an extension 
was held not to affect the tenant’s right to remove 
trade fixtures at the end of the extended term.5? 
And that the lease provided for the purchase of the 
fixtures by the landlord at a valuation was regarded 
as not affecting the tenant’s right of removal if the 
landlord took no steps to effect the purchase.>8 
Stipulations as to ‘‘fixtures.’’ The lease occa- 
sionally stipulates that fixtures ®® or fixtures of a 
certain character °° annexed by the tenant shall go 
to the landlord at the expiration of the term, and 
such a stipulation not infrequently, as previously 
indicated,®' takes the form of a covenant to ‘deliver 
up the fixtures with the premises at the end of 
the term. The meaning of the word ‘‘fixtures,’’ as 
used in such a stipulation, may be limited by the 
context.°* The word ‘‘fixtures’’ as used in such 
a stipulation would not, ordinarily at least, include 
articles not actually annexed to the soil.®3 In a 
stipulation that the tenant should not remove ‘‘any 
repairs, improvements, additions or fixtures,’’ the 
word ‘‘fixtures’’. was held to apply only to per- 
manent ameliorations, such as were covered by the 
other words used, and not to inelude trade fixtures.%4 
Stipulations as to ‘‘improvements.’’ A clause 
giving to the lessor all ‘*improvements’’ placed by 
the tenant on the premises has been regarded as in- 
cluding every addition, alteration, erection, or an- 
nexation, made by the lessee, ‘‘improvements’’ be- 
ing said to be a more comprehensive term than fix- 
tures.°° But the term ‘‘improvements’’ has been 
construction of |to the premises, did not extend to 
trade machinery. Lambourn v. Me- 
Lellan, [1903] 2 Ch. 268. - 
Ex p. Morrow, 16 F. Cas. No, 
9,850, 1 Lowell 386. 


. [a] “Fixtures attached to the 
realty” held to apply to articles not 


no other pur- 
Hydraulic 


them was held not to prevent the 
removal of a boiler and attachments 
thereto, substituted for another 
boiler on the premises at the time 
of the lease, which was worthless 


and could not be repaired. Mason 
v. Fenn, 13 Ill. 525. 
52. Cosby v. Shaw, L. R._ 23 Ir. 


181; Haslett v. Burt, 18 C. B. 898, 
86 ECL 893, 139 Reprint 1624. 
53. Isman v. Hanscom, 217 Pa. 


133, 66 A 329. 


54. Brown v. Reno Electric Light, 
ete., Co., 55 Fed. 229; Holbrook v. 
Chamberlin, 116 Mass. 155, 17 AmR 
46. i : 
= 55. Perkins v. Swank, 43 Miss. 
9: 
pera Merritt v. Judd, 14 Cal. 59. 
57. Howe’s Cave Assoc. Vv. Houck, 


66 Hun 205, 21 NYS 40 [aff 141 N. Y. 


em, 36 NE 740 mem]. 
pee Paw ECR CL, Insts) [LOLS Sav! fv. 
Bes yet gy UA CRs ; d 
ana Time of exercising option in 
lessor to purchase building given as 
alternative to right of removal, con- 
trolled by terms RE opuaNs Gray Vv. 
nnan, 3 Man. <j 
eos Watson Ss Lane, 11 Exch. 
Reprint 1042. 

OR Parics Ney ADE omy (Ohl SAAD Rass 

[a] “Buildings.’—(1) A covenant 
by the lessee to yield up in repair at 
the expiration of his lease all build- 
ings, which should be erected during 
the term upon the demised premises, 
was held to include buildings erected 
and used by the tenant for the pur- 
pose of trade and manufacture, if 
such buildings were let into the soil 
or otherwise fixed to the freehold, 
but not if they merely rest upon 
blocks or pattens. Naylor v. Col- 
linge, 1 Taunt. 19, 127 Reprint 736. 


769, 


(2) Provision against removal of 
buildings erected by manufacturing 
company held to include materials 


542 mem, 91 NE 1118 mem)]. 

[b] 
up in a good condition “all things’ 
which were upon the premises at 
the time of the lease or might be 
“set up’ thereon during the term, 
with all and singular the fixtures 
thereto belonging, was held to in- 
clude buildings merely resting on 
blocks, stumps, or posts, and not let 
into the ground. Allardice v. Dis- 
fon lle ie Ch Ce Pao 8s 

61. See supra § 40. 

62. See cases infra this note. 
also cases supra notes 43-46. 

{a] Thus (1) in a covenant by the 
lessee to deliver up to the lessor at 
the end of the term certain classes 
of articles named “and other fix- 
tures and articles in the nature of 
fixtures, which shall, at any time 
during the said term, be fixed or 
fastened to the said demised prem- 
ises, or be thereto belonging,” the 
word was construed, by reference to 
the articles specifically named, which 
were irremovable in character, not 
to include fixtures ordinarily remoy- 
able by the tenant. Bishop v, Elliott, 
11 Exch, 113, 156 Reprint 766. (2) 
A covenant by the lessee to deliver 
up at the end of the term all the 
fixed materials “in or about the 
premises, save and except the salt 
pans and other movable articles,” 
bound him to leave on the premises 
only such fixtures as belonged to the 
landlord at the time of the lease, and 
not such articles.as the tenant is 
ordinarily entitled to remove. Sum- 
ner v. Bromilow, 11 Jur. N. S. 481. 
(3) A general provision for the de- 
livery up of the premises at the end 
of the term which, after enumerating 
particular articles either actually or 
potentially irremovable, was ex- 
pressed to include all fixtures and 
things fixed, fastened, or belonging 


See 


substantially attached. Shiels vy, 
Pore 168 App. Div. 112, 153 NYS 
Things.—A covenant to yield 64. Cubbins v. Ayres, 4 lea 


(Tenn.) 329. "And see Red Diamond 
Clothing Co. v. Steidemann, 169 Mo. 
A. 306, 152 SW 609 (under a lease 
requiring tenant to deliver up all 
fixtures, held an engine, boiler, steam 
pump, and blow-off tank, installed by 
tenant and removable without sub- 
stantial injury to the reversion, were 
removable by him). 

65. French v. New York, 29 Barb. 
363, 566, 16 HowPr 220 (the court 
saying that “where the parties state 
that all improvements which may be 
placed on the premises shall belong 
to the lessors, it is difficult to say 
what, if any thing, would be ex- 
cluded,” and the clause was held to 
cover a number of things in no way 
annexed), 

[a] Stalls and partitions. — A 
stipulation that all “improvements” 
should be delivered up to the land- 
lord rendered stalls and partitions, 
affixed in shed already on the prem- 


ises by screws and cleats, irre 
movable by the tenant. Lesser vy. 
Hen ers 21 Mise. 666, 47 NYS 
1102. 

{b] Bank vault held an improve- 
ment. Realty Dock, ete. Co. v: An- 


derson, 174 Cal. 672, 677, 164 P 4 (the 
court saying that “the term improve- 
ment is comprehensive enough to 
embrace all additions or alterations 
which may be made-by a tenant for 
the convenience of his business upon 
the premises,” and that “it is much 
more comprehensive than the word 
‘fixture,’ and while including these, 
includes also many things that may 
not be classed as fixtures”). 

{c] Mining machinery was held 
to be included in a covenant, in a 
lease of mining land, that the land- 
lord shculd have “improvements that 
may be put on the ground for work- 
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treated, in this connection, as synonomous with 
‘*fixtures,’’ ®° and it has been said to apply only to 
things so attached as to become a part of the 
It has been regarded as not including 
The word ‘‘improvements’’ may 
obviously be limited in scope by other language of 


realty.°7 
trade fixtures.®% 


the instrument.®? 
‘*Erections’’ and ‘‘additions.’’ 


during the term.” 


ing the lead.” Merritt v. 
Cale os 

{d] Blevator placed 
held to be improvement. 
Meyer Jonasson & Co., 
Super. 293. 

Le] Buildings erected by the ten- 
ant were held to be irremovable in 
view of a covenant that the lessee 
would leave the premises in as good 
condition “as they may be made by 
improvements.” Carver v. Gough, 
153 $Pa.e (225, 25 A..1124, 

{f] Floor in skating rink regard- 
ed as “improvement.” Harris v. 
Kelly, 10 Pa, Cas. 185, 13 A 523. 

{g] Ice cream plant operated by 
power held within covenant against 
detachment of “improvements or ad- 
ditions.” In re Bahl’s Ice Cream, etc., 
Co., 195 Fed. 986 [aff 203 Fed. 12, 121 
CCA 364]. 

{h] Greenhouses were held, on a 
construction of a covenant to leave 
improvements, not to be included 
therein. Mears v. Callendar, [1901] 
2 Ch. 388. tn 

[i] In a mining lease, a provision 
that improvements made by _ the 
lessee were to remain was held, on 
a construction of the lease, not to 
apply to appliances introduced by 
the lessee for mining coal, as dis- 
tinguished from permanent improve- 
ments. Beech Grove Coal, etc., Co. 
yv. Mitchell, 198 Pa. 112, 44 A 245. 

[i] Dummy elevator and sludge 
table, added to running plant of 
lessee, which were not necessary to 
keep the plant in gocd repair, and 
which could be removed without in- 
jury to the realty, held not to be 
within the provision. Weeks-Betts 
Hardware Co. v. Roosevelt Lead, etc., 
Co., 153 Mo. A. 387, 1834 SW 35. 

{k] A wharf so far as below high- 
water mark held included in a cov- 
enant by the lessee to surrender at 
the end of the term the land with 
jmprovements thereon. Coburn Vv. 
Ames, 52 Cal. 385, 28 AmR 634. 

66. Ames v. Trenton Brewing, Co., 
56 N. J. Ea. 309, 38 A 858 [aff 5% N. 
J. Eq. 347, 45 A 1090] (bar counter 
and beer pump in saloon not “im- 
provements’). Compare Parker v. 
Wulstein, 48 N. J. Eq. 94, 21 A 623 
(provision that ‘all improvements of 
the building’ should belong to the 
lessor held to include shelves nailed 
to boards fastened to the wall or 
floor, a furnace with hot air flues ex- 
tending to holes cut in the floor, and 
awnings over the windows, placed by 
the lessees on hooks already attached 
to the building). 

67. Ames v. Trenton Brewing Co., 
56 N. J. Eq. 309, 38 A’ 858 [aff 57 N. 
J. Eq. 347, 45 A 1090]; .Cohen_v. 
Whitcomb, 142 Minn. 20, 170 NW 851. 

[a] Scenery in theater not at- 


Judd, 14 


in building 
McKay v. 
Inc., 44 Pa. 


tached held not within covenant as’ 


to alterations, additions, changes, or 
improvements. Academy of Music 
Co. v. Mishler, 17 Pa. Dist. 630. 

68. Walker v. Tillis, 188 Ala. 313, 
66 S 54, LRA1915A 654; Godson v. 


It has been held 
that a covenant by the lessee to deliver up at the 
end of the term ‘‘all future erections or additions’’ 
to or upon the premises did not preclude the re- 
moval of trade fixtures, but was to be confined 
to new buildings erected, or old buildings added to, 
A provision that any addition 
or alteration to a certain frame building on the 
premises should -belong to the lessor was construed 
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as not applying to a brick engine house, not con- 
nected with the building except by belts and shaft- 
ing, transmitting power to machinery in the build- 


Alterations. Occasionally the word ‘‘alterations’’ 
is used in a stipulation of this character either by 


itself 7? or in connection with ‘‘improvements’’ or 


of the term, it 


movable.‘ 


Burns, 58 Can. S. C. 404. See also 
Cubbins v. Ayres, 4 Lea (Tenn.) 329 
(“repairs, improvements, additions or 
fixtures’’). 

[a] Where a lease of mills pro- 
vided that the lessee should keep 
“the mills and works thereto belong- 
ing” in repair and working order, 
and to yield up the premises and “‘all 
buildings and improvements” in like 
good crder, repair and condition, it 
was held that the tenant was pre- 
cluded only from removing such fix- 
tures and other things aS were es- 
sential to or were included in the 
demise, originally or by substitution, 
but that the stipulation did not cover 


trade fixtures as such. Cosby v. 
Shaw, suo R23) Ir, ais. 
69. Hey v. Bruner, 61 Pa. 87 


(covenant by lessees “to make alter- 
ations, additions and improvements 
of a permanent character,” to an 
amount named, and to introduce ma- 
chinery necessary for their busi- 
ness, “the permanent additions and 
improvements to remain on the prem- 
ises’” and “to belong to the” land- 
lord, and it was held that machinery 
annexed by the tenant did not go to 
the landlord). 

{a] Temporary partitions in office 
construed as not within provision as 
to improvements. United Booking 
Offices v. Pittsburgh Life, etc., Co., 
65 Mise. 31, 119 NYS 216. 

{[b] Saloon fixtures and furniture 
construed not to be within provision 
that “all improvements, betterments, 
and changes or alterations’ should 
belong to lessor. Wright v. La May, 
155 Mich. 119, 118 NW 964. 

{c] In lease for saloon, provision 
that “all improvements and altera- 
tions” should belong to landlord held 
to apply to extensive and costly alter- 
ations then contemplated and not to 
trade fixtures, readily removable, 
such as a bar, back bar, mirrors, 
chandeliers, an ice box, etc. Webber 
v. Franklin Brewing Co., 123 App. 
Div. 465, 108 NYS 2651 [aff 198° N. Y. 
509 mem, 92 NE 1106 mem]. 

{d] Mill stones set up by the ten- 
ant during the term were held to be 
covered by a covenant to leave, at 
the end of the term, the water mill 
leased, “with all fixtures, fastenings, 


and improvements, during the 
demise, fixed, fastened, or set up 
in or upon the premises.” Martyr v. 


Bradley, 9 Bing. 24, 23 ECL 469, 131 
Reprint 523. 

{e] In England (1) a provision 
that the tenant shall yield up in re- 
pair, at the end of the term, the 
premises, together with all erections, 
buildings, and improvements, was 
held to include in the particular 
case, a greenhouse (West vy. Blake- 
way, 2 M. & G. 729, 40 ECL 828, 133 
Reprint 940), (2) a veranda (Penry 
v. Brown, 2 Stark. 403, 3 ECL 463), 
(3) and a plate glass front substi- 
tuted for a shop window, although 
not fastened except by wedges 
(Haslett v. Burt, 18 C. B. 893, 86 


other words of the same general character.7? 

Stipulated improvements by tenant. 
in the lease that the lessee shall make improve- 
ments of a certain character is ordinarily construed 
as precluding him from removing them at the end 


A provision 


being presumed that such a pro- 


vision is intended to benefit the lessor, and no such 
benefit accruing to him if the improvements are re- 


ECL 893, 139 Reprint 1624). (4) But 
a covenant to yield up the land “with 
all buildings and erections thereon 
in good repair and condition” with a 
proviso that the lessees shall be at 
liberty to remove all improvements 
capabie of removal without injury to 
the land itself, was held to allow the 
removal of a brick building placed on 
stone foundations, these latter being 
left undisturbed. London, ete, Ex- 
ploration Co., Ltd. v. De Beers Cons. 
Mines, Ltd., [1895] A. C. 451. 

70. Holbrook v. Chamberlin, 116 
Mass. 155, 17 AmR 146. 

[a] Dynamos and other electrical 
machinery used to furnish power for 
an electric light system extending to 
other buildings were not “erections 
and additions’ within a removal 
clause. Liebe v. Nicolai, 30 Or. 364, 
48 P 172. 

71. Smith v. Whitney, 147 Mass. 
479, 18 NE 229. 

72. Andrews -v. Day. Button Co., 
132 N. Y. 348, 30 NE 831 (provision 
that lessee should not make altera- 
tions held to apply only to substan- 
tial alterations, and not to affect the 
tenant’s right to remove as a trade 
fixture an engine substituted). 

73. See cases infra this note. 

[a] A boiler in a brewery has 
been regarded as included in the 
phrase “alterations and improve- 
ments.” Agnew v. Whitney, 10 Phila. 
Cea 1%: 

[b] Electric power and lighting 
appliances installed by the tenant 
held not to be included in provision 
as to “alterations, improvements, and 
additions.” Lindsay v. Curtis Pub. 
Co., 236 Pa. 229, 84 A 7838, 42 LRANS 


546. 

[c] Wainscot, ceiling, and floors 
placed in a saloon, held included in 
stipulation against removal of alter- 
ations and improvements. Center v. 
Everard, 19 Misc. 156, 43 NYS 416. 

{d] An exception of “movable 
furniture” in a clause giving the 
lessor ‘all alterations, additions, and 
improvements,”’ held not to give the 
lessee dumb-waiters, wall decora- 
tions, ovens, toilet rooms, electric 
light apparatus, and inlaid floors. 
Isman v. Hanscom, 217 Pa, 138, 66 A 
329. 

fe] An exception of “movable fix- 
tures” in a stipulation giving the 
lessor all alterations held limited to 
such fixtures as are removable with- 
out injury to the realty. Excelsior 


Brewing Co. v. Smith, 125 App. Div.’ 


668, 110 NYS; 8 [aff 198" Ns Ya 
mem, 92 NE 1084 mem]. 

{f] Evidence of the landlord’s as- 
sent to the sale of certain fixtures by 
the tenant was regarded as showing 
that they were not within a stipula- 
tion against removal of ‘alterations 
and improvements.” Whitney vy 
Shippen, 89 Pa. 22. 

74. Yowa.— Fletcher v. Kelly, 88 
Iowa 475, 55 NW 474, 21 LRA 347. 

N. J.—Deane vy. Hutchinson, 40 N. 
J. Eq. 83, 2 A 292 [rev on other 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and rote number, : 


i 


~ 


§§ 106-107] 


Title to articles during term. When it is stipu- 
lated that articles or structures, ordinarily remov- 
able by the tenant, shall belong to the landlord on 
the expiration of the term, the latter, it seems, ac- 
quires a vested interest in such articles or struc- 
tures immediately on their annexation,’?® which in- 
terest is capable of transfer.7° The tenant cannot 
remove the article before the expiration of the 
term‘? nor can he affect the landlord’s rights by 
undertaking to transfer the fixtures to a third 
person.?S The removal of things annexed or erected 
under such a stipulation has been regarded as 
waste,’® but elsewhere it was said that for such 
a removal the remedy is by action on the contract 
rather than by an action for waste.8® The lessee is 
under no obligation in such a case to replace the fix- 
ture, for the henefit of the landlord, if destroyed 
by fire.8t Although the tenant is precluded by his 
agreement from removing the fixture, he has an in- 
terest therein to the same extent as in the land 
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fixtures to the landlord upon the happening of a 
particular contingency,®* or merely a right to take 
them at a valuation named or to be named,’+ he 
acquires, it seems, no title thereto until the con- 
tingency happens or payment is made. A stipula- 
tion that the fixtures annexed by the tenant shall 
become the landlord’s property in ease the tenant 
makes default in the payment of rent has been 
regarded in equity as merely creating a lien for the 
rent upon the fixtures *° while at law the landlord 
has been regarded as entitled to take possession on 
the tenant’s default.8¢ 

[§ 107] D. Right of Removal by or against 
Third Persons—1. By Persons Claiming under Ten- 
ant. The right to remove a fixture annexed by the 
tenant may be exercised by one to whom the tenant, 
after making the annexation, has undertaken to 
transfer the fixture, either absolutely 87 or by way 
of mortgage.*§ And so, it seems, regarding a re- 
movable fixture as part of the land,’® one to whom 
the leasehold interest is transferred after the an- 


itself, which is the subject of mortgage by him.*2 


Conditional clause. If the lease merely gives the 


SroOUNnds 420 Ne Jp ld. 3.02550 At Stole 
N. Y.—New York v. Brooklyn F. 
Ins. Co., 41 Barb. 231; New York v. 
Eapaiiton F. Ins. Co., 23 N. Y. Super. 

ol. 

Vt.—Boyd v. Douglass, 72 Vt. 449, 
48 A 638. 

Va.—Tunis Lumber Co. v. R. G. 
Dennis Lumber Co., 97 Va. 682, 34 
SE 613; Peirce v. Grice, 92 Va. 763, 
24 SE 392. 

Wash.—Hills v. C. D. Stimson Co., 
LOM Wash. 11,7 172 (P1181. 

Contra Mowats, Ltd. v. Hudson 
IBrosse Lita. 131 (Wie D-SseS is 

[a] One who procured a lease for 
ninety-nine years at a nominal rent, 
on his undertaking to erect and oper- 
ate a factory thereon, was regarded 
as not entitled to remove erections 
or annexations made by him in carry- 
ing out his agreement. Ozark v. 
Adams, 73 Ark. 227, 83 SW 920 (bas- 
ing the decision on the theory that 
the circumstances and length of the 
lease showed an intention not to re- 
move them). 

{b] Where new plumbing was in- 
stalled, pursuant to a lease provid- 
ing that plumbing of one kind should 
be replaced by plumbing of a differ- 
ent kind by the lessee, but mainly 
at the lessor’s expense, and to take 
out the new plumbing would leave 
the building considerably marred, 
and the value of such plumbing after 
removal would be much below cost, 
it should be presumed that such new 
plumbing was to remain. Camp v. 
Charles Thatcher Co., 75 Conn. 165, 
52 A 953. 

[c] Qualification by other cove- 
nant.—A covenant by the tenant to 
introduce machinery necessary to his 
business was held not to give to the 
Jandlord a title to such machinery, 


there being another covenant by him. 


to make certain permanent altera- 
tions and additions and improve- 
ments, which he expressly covenanted 
that the landlord should retain. Hey 
v. Bruner, 61 Pa. 87, 90 (Agnew, J., 
saying that “in the presence of an 
express covenant to leave to the land- 
lord only the permanent additions 
and improvements to be made, agree- 
ably to a specification and plan to 
be approved by the landlord, no in- 
ference can be drawn that the ten- 
ant was to leave also his machinery 
and other things introduced for the 
effectual prosecution of his business 
as a manufacturer’’). 

[d] Trade fixtures in theater held 
removable, although lessee required 
to erect the theater. Ballard v, 
Alaska Theater Co., 93 Wash. 655, 
a WS Da 20 

75. Thrall v. Hill, 110 Mass. 328. 

76, Thrall v. Hill, 110 Mass. 328. 


tile 
163, 338 NE 147 (where it was so de- 
cided in the case of a clause provid- 
ing that certain articles “at the ex- 
piration of this lease are to become 
the property of the lessor’’). 

[a] A contrary view is, however, 
indicated by a decision that the re- 
moval and sdle by the tenant, during 
the term, of fixtures which he did 
not immediately replace but which 
could be replaced before the end of 
the term, was not in itself a breach 
of his covenant to repair and uphold 
the demised premises, and to deliver 
them up at the end of the term, to- 
gether with all things affixed thereto. 
Doe v. Davis, 15 Jur. 155. And see 
Fox v. Lynch, 71 N. J. Hq. 537, 64 
A 439. (covenant by tenant to deliver 
up in good condition at end of term 
does not affect his right to remove 
fixtures belonging to the landlord 
during the term, provided he restores 
them by end of term). 

{[b] Time of removal fixed by 
lease.—Where the lease provided that 
the lessee might remove the fixtures 
within twenty days after expiration 
of the term, but not during any other 
period, and that in case of default by 
him in certain respects the landlord 
might reénter and seize all fixtures, 
it was held that the tenant had no 
right of removal during the term. 
Dumergue v. Rumsey, 2 H. & C. 777, 
159 Reprint 322. 

[c] Where improvements are not 
to be removed until rent paid (1) 
the tenant cannot remove trade fix- 
tures (In re Potee Brick Co., 179 Fed. 
525), and (2) tenant was regarded as 
liable for breach of covenant if he 
sold building to one who removed it 
before payment of rent, such person 
being likewise liable to the lessor, to 
the amount of the overdue _ rent 
(Forbes v. Williams, 46 N. C. 393). 

7g. Forbes v. Williams, 46 N. C. 
393: Podlech v. Phelan, 13 Utah 333, 
44 P 888. 

79. Bass v. Metropolitan West 
Side El. R. Co., 82 Fed. 857, 27 CCA 
147, 39 LRA 711 (injunction against 
waste by removal of building). 

[a] Third person injuring thing 
annexed under such a _ stipulation 
held liable to tenant, since latter 
would be liable as for waste to the 
landlord. by reason of such injury. 
Cook v. Champlain Transp. Co., 1 
Deny CNiv¥2)) (91: 

80. Wall v. Hinds, 4 Gray (Mass.) 
256, 64 AmD 64. See also Cosby v. 
Shaw, L. R. 23 Ir. 181 (where it is 
said that ‘‘when the case is made to 
depend upon contract the suit be- 
comes one rather for specific per- 
formance than to restrain waste’’). 

81. Clemson v. Trammell, 34 Ill. 


Loeser v. Liebmann, 1387 N. Y,]A. 414. 


see French v. Prescott, 61 N. H. 
83. Watts v. Lehman, 107 Pa. 106; 
Lemar v. Miles, 4 Watts (Pa.) 330. 

84. Massachusetts Nat. Bank v. 
Shinn, 18 App. Div, 276, 46 NYS 329 
[aff 163 N. Y. 360, 57 NE 611]; Seit- 
zinger _v. Marsden, 2 Pennyp. (Pa.) 


463; Pawtucket Inst. for Sav. v. 
Almy, 13 R. 1. 68. 
{a] That the lessor was to pay 


the cost of materials which were 
used in the construction of the build- 
ing by the tenant which was to re- 
main on the land was held not to de- 
prive the lessor of the property 
therein, although such cost was not 
paid, the lessee owing a much larger 
sum for rent. Switzer v. Allen, 12 
Mont. 160, 27 P 408. ; 

85. Rooney v. Crary, 8 Ill. A. 329; 
Lewis v. Ocean Nav., ete., Co.,. 125 
N. Y. 341, 26 NE 301. 

86. Stamps v. Cooley, 91 N. C. 316. 

[a] Where the lease contained a 
clause mortgaging all buildings to 
be erected by the lessee, to secure 
the rent, and after the lease and the 
buildings erected by the lessee had 
been transferred by the lessee to a 
third person, the lessor renewed the 
mortgage, the lessor was regarded 
as estopped to claim the buildings. 
Platto v. Gettelman, 85 Wis. 105, 55 
NW 167. 

87. Ill—Ballou v. Jones, 37 Ill: 
95; Ward v. Harl, 86 Ill. A. 635. 

Iowa.—Union Terminal Co. v. Wil- 
mar, “ete, RyiCos 116 Towa. 3925.90 
NW 92. 

Me.—Hayford v. Wentworth, 97 
Me. 347, 54 A 940. 

Mich.—Waverly Park Amusement 
Co. v. Michigan United Tract. Co., 
197 Mich. 92, 163 NW 917. 

Ont.—Devine v. Callery, 40 Ont. L. 
505, 38 DomLR 542; Davy v. Lewis, 
U8.0US Cy QaB.5 21. 

Iowa.—Union Terminal Co. v. 


88. 
Wilmar, etc., R. Co., 116 Iowa 392, 
90 NW 92; Denham y. Sankey, 38 
Iowa 269. 


Me.—Osgood v. Howard, 6 Me. 452, 
20 AmD 322. 

Mass.—Talbot v. Whipple, 14 Allen 
IEG 

Minn.—Shapira v. Barney, 30 Minn. 
59, 14 NW 270. 

Miss.—McMath y. 
450, 21 S 9, 523. 

Nebr.—Lanphere vy. Lowe, 3 Nebr. 
131. 

N. Y.—Massachusetts Nat. Bank v. 


Levy, 74 Miss. 


Shinn, 18 App. Div. 276, 46 NYS 

eae Wintermute vy. Light, 46 Barb. 

278. ; 

eee eee vy. Riddell, 12 Wis. 
89. See supra §§ 83, 104. 
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nexation may remove the article annexed.°® In such 
cases, however, of the nominal transfer of the fix- 
tures as such, or as part of the land, it may be 
questioned whether what is transferred is not more 
properly the right of remeval.®* 

An execution creditor of the tenant may effect a 
severance for the purpose of the execution.®? 

Limitations on right. A creditor * or other per- 
son claiming under the tenant °* has ordinarily no 
right of removal if the tenant would not have such 
right. So if the tenant wovid have no right of 
removal owing to the expiration of the tenancy or 
his relinquishment of possession,®® one to whom he 
has sold,®® or mortgaged ®? the article would not 
have such right. 

Acceptance of new lease. In some jurisdictions, 
as the tenant loses the right of removal by the 
acceptance of a new lease,®* so a person claiming 
under him may de so,®® and it has been decided that 
such a transferee of the tenant loses his right of 
removal if his transferor, while still in possession 
of the premises, takes a new lease.t The rule has 
even been applied as against a sublessee who, after 
making annexations, took a new lease from the 
original lessor.? 

That the leasehold is surrendered by the tenant 
does not, by the weight of authority, affect the 
right of removal by one to whom the fixture has 
previously been transferred or mortgaged.2 But 
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there is authority for a contrary view.*’ On the 
analogy of the decisions above referred to, that 
one claiming under the tenant does not lose his 
right of removal by reason of the tenant’s sur- 
render, it has been held that he does not lose such 
right by reason of a forfeiture in favor of the 
landlord based on a voluntary act by the tenant.® 
But here also there is authority to the contrary.® 

Agreement with third person. If the tenant an- 
nexes a chattel procured by him from a third per- 
son under an agreement that the title shall remain 
in the latter, or on which he has given a mortgage 
to a third person, the rights of such third person 
take precedence of any right which the landlord 
may have to claim the article annexed.’ 

The statutory lien of the vendor of a chattel sold 
to the tenant and by him annexed was regarded as 
taking priority over the claim of the landlord to 
such article, upon his reéntry for breach of a con- 
dition.§ 

{§ 108] 2. Against Person Other than Lessor. 
The right to remove a trade fixture may be asserted 
as against a transferee of the reversion, taking with 
notice that the fixture was annexed by the tenant.® 
And the tenant has likewise been regarded as en- 
titled to assert a right of removal under a stipula- 
tion of the lease, as against a subsequent transferee, 
taking with notice of the stipulation.'° Conversely, 
a purchaser of the reversion should not be affected 


90. See supra note 89. s 352, 86 P 529, 10 AnnCas 107. [ec] A surrender for a valuable 

F [a] An assignment of the lease- Mass.—Talbot v. Whipple, 14 Al- | consideration was regarded as effec- 
hold in violation of a covenant of|len 177. ; tive as against a prior levy of execu- 
the lease does not deprive the as- Minn.—Smith v. Park, 31 Minn. 70,| tion on a removable fixture by a 
signee of the right to remove a|16 NW 490. creditor of the lessee, the lessor not 


house erected by the lessee, such 
eovenant not appearing to be intend- 
ed to control the sale of the house, 
and the assignee having paid a con- 
siderable sum for the assignment. 
Upton v. Hosmer, 70 N. H. 493, 49 
A 96. 

See supra § 83. 

See infra § 128. 

°93. Conn.—Morey v. Hoyt, 62 
Gonn. 542; -26 A» 127, 19,LRA. 611. 

Mo.—-Donnewald v. Turner Real- 
Est. Co., 44 Mo. A. 350. 

Nebr.—Friedlander vy. Ryder, 30 
Nebr. 783, 47 NW 838, 9 LRA 700. 

Pa.—Thropp’s App., 70 Pa. 395. 

Eng.—Minshall v. Lloyd, 2 M. & 
W. 450, 150 Reprint 834. 

94. Menger v. Ward, (Tex. Civ. 
A.) 28 SW 821 (articles intended by 
tenant not to be removed not re- 
movable by his mortgagee). 

{a] Building in terms removable 
only during ‘last sixty days of lease 
cannot be removed thereafter by one 
claiming under lessee. Hughes v. 
Kershaw, 42 Colo. 210, 93 P 1116, 15 
LRANS 723. 

{b] House agreed to belong to 
lessor not removable by _lessee’s 
trarnferee. Miller v. Gray, 29 Tex. 
Civ. A. 183, 68 SW 517. 

[c] Declarations by tenant under 
lease made at time of erecting build- 
ing, addressed to the landlord, are 
admissible to show understanding 
that: it is not to be. removed as 
against a purchaser from the tenant. 
Linahan v. Barr, 41 Conn. 471. 


95. See supra §§ 93-99. 
‘96. Cal.—Marks v. Ryan, 63 Cal. 
107 


Ind.—Griffin v. Ransdell, 71 Ind. 
440. 

Mass.—Gaffield v. Hapgood, 17 
Pick. 192, 8 AmD 290. 

N. Y.—Talbot v. Cruger, 151 N. Y. 
117, 45 NE 364. 

Tex.—Bowen v. Hart Land, etce., 
Co., 63. Tex. Civ. A. 183, 132 SW 835. 

Wis.—Fitzgerald v. Anderson, 81 
Wis. 341, 51 NW 554. 

97. Ida.—Bush vy. Havird, 12 Ida. 


Nebr.—Fuller _ v. Brownell, 48 
Nebr. 145, 67 NW 6; Free v. Stuart, 
39 Nebr. 220, 57 NW 991. 

N. Y.—Massachusetts Nat. Bank v. 
Shinn, 18 App. Div. 276, 46 NYS 329 
{aff 163 N. Y. 360, 57 NE 611]. 

Eng.—Minshall v. Lloyd, 2 M. & 
W. 450, 150 Reprint 834. 

{a] A purchaser at foreclosure 
sale of the fixture cannot remove it 
if the tenant himself could not do 
so. Ozark v. Adams, 73 Ark, 227, 
83 SW 920; Sweet v. Myers, 3 S. D. 
324, 53 NW 187. 

98. See supra § 98. 

99. Talbot v. Cruger, 151 N. Y. 
117, 45 NE 364; Van Vleck v. White, 
66 App. Div. 14, 72 NYS 1026. 

[a] The trustee in bankruptcy of 
the lessee, taking a new lease, is de- 
prived of the right of removal. Van 
Vleck v. White, 66 App. Div. 14, 72 
NYS 1026. i 

1. Bauernschmidt Brewing Co. v. 
McColgan, 89 Md. 135, 42 A 907. 

2. Mclver v. Estabrook, 134 Mass. 
550. 

3. Adams v. Goddard, 48 Me. 212; 
Free v. Stuart, 39 Nebr. 220, 57 NW 


991; Leschallas v. Woolf, [1908] 1 
Ch. 641; Saint. v. Pilley, L. R. 10 
Ixch. 137; London, etc., Loan, etc., 


Co! “Ltd! v. Drake, 6 C. B. N. S..798, 
95 HCL 798, 141 Reprint 664. 

{a] A subtenant’s right to re- 
move his fixtures held not affected by 
a surrender by his landlord, the head 
tenant. Morrison v. Sohn, 90 Mo. A. 
76; Leschallas v. Woolf, [1908] 1 
Ch. 641. 

{[b] “Abandonment” by tenant be- 
fore end of term held not to affect 
right of removal of tenant’s mort- 
gagee, the mortgage having been 
given by the tenant with the land- 
lord’s consent and under an arrange- 
ment by which the landlord was to 
benefit, and the mortgagee’s title hav- 
ing by reason of default, become ab- 
solute before the abandonment. 
Conde v. Lee, 55 App. Div. 401, 67 
NYS 157 [aff 171 N. Y. 662 mem, 64 
NE 1119 mem]. 


knowing of the levy, it being said 
that if he had known of the levy the 
result would have been otherwise. 
Thropp’s App., 70 Pa. 395. 

{d] Where a building was treat- 
ed as personalty by all the parties 
concerned, a surrender of the lease- 
hold did not affect the rights of the 
mortgagee of building. Denham v. 
Sankey, 38 Iowa 269. 

Le] Lessee’s trustee in bankruptcy 
cannot claim fixture if lessee made 
surrender. Webb v. New |. Haven 
Theatre Co., 87 Conn. 129, 87 A 274. 

{f] Surrender by assignee in 
bankruptcy held binding on bank- 
rupt reacquiring property rights. 
Darrah v,.Baird, 101 Pa. 265. 

4. Talbot v. Whipple, 14 Allen 
(Mass.) 177; Donahue v. Hardman 
Est., $1 Wash. 125, 157 P 478. 

5. In re Glasdir Copper Mines, 
Bita:, ChLSO 4a Ch. 31 9¢ 

6. Bush v. Havird, 12 Ida. 352, 86 
P 529, 10 AnnCas 107; Massachusetts 
Nat. Bank v. Shinn, 18 App. Div. 276, 
46 NYS 329 [aff 163 N. Y. 360, 57 
NE 611]. 

7. See supra § 60. 

8 Marinette Iron Works Co. v. 
Cody, 108 Mich. 381, 66 NW 334. 

9. Davis v. Buffum, 51 Me. 160; 
Wing v. Gray, 36 Vt. 261. 

[a] Breach of warranty in con- 
veyance by landlord by reason of 
removability of articles annexed by 
tenant. Bullard v. Hopkins, 128 
Iowa 7038, 105 NW_ 197. 

{[b] Notice by tenant of his claim, 
to an article apparently part of the 
realty should have been given to the 
purchaser on his learning of the con- 
templated sale. Pabst v. Ferch, 126 


Minn. 58, 147 NW 714, LRA1915E 
822. 
10. Ill.—Joliet First Nat. Bank v. 


Adam, 1388 Ill. 483, 28 NE 955. 

Ind.—Adams vy. Tully, 164 Ind. 292, 
73 NE 595. 

_lowa.—Jones v. Cooley, 106 Iowa 
165, 76 NW 652; Wilgus v. Gettings, 
21 Iowa 177. 

Mass.—Searle v. Springfield Roman 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by a right of removal in a tenant if he purchased 
without notice of such right,1! and a wrongful re- 
moval of fixtures may be restrained.12 
in those states in which it is the law that one who 
has, by agreement, the right to remove articles an- 
nexed by him to another’s land may exercise such 
night as against a purchaser of the land, even though 
the latter is without notice of the agreement, the 
right of a tenant to remove fixtures, as against a 
purchaser of the reversion, is independent of the 
A license by the landlord to 
a'tenant to remove fixtures after the end of the 
term has been held not effective as against a sub- 


question of notice.!4 


sequent lessee.!> 
What constitutes notice. 


contrary effect.? 


Catholic Bishop, 203 Mass. 493, 89 
NE 809, 25 LRANS 992, 17 AnnCas 
340; Morris v. French, 106 Mass. 326. 


Pea Y.—Dubois v. Kelly, 10 Barb. 
Okl.—Welch y. Church, 55 Okl. 600, 
155 P 620: 
Tex.-—-Shelton v. Pines, (Civ. A.) 


‘126 SW 65; Hertzberg v. Witte, 22 
Tex, Civ. A..320, 54. SW 921. 

[a] Illustration.—Where the lease 
expressly gave to the tenant a right 
to remove a fence built on the de- 
mised premises, a purchaser of the 
premises was not entitled to it as 
against the tenant, if he had notice 
of the tenant’s rights before he paid 
the price. Jones v. Cooley, 106 Iowa 
165, 76 NW 652. 

{b] In suit to enjoin removal of 
buildings by tenant, evidence that 
plaintiffs knew, when they bought 
the land on which the buildings were 
situated from defendant’s landlord, 
that defendant had a right of re- 
moval, was admissible on the ques- 
tion of plaintiffs’ good faith. Lynn 
v. Waldron, 38 Wash. 82, 80 P 292. 
11. Landon v. Platt, 34 Conn. 517; 
Winnike v. Heyman, 185 Iowa 114, 
169 NW 631; Dostal v. McCaddon, 35 
Towa 318; Esther v. Burke, 139 Mo. 
A. 267, 123 SW 72; Canadian Bank 
of Commerce v. Lewis, 12 B. C. 398. 

[a] This appears to be assumed 
in occasional decisions that a con- 
veyance by the lessor, without ex- 
cepting the fixtures, constitutes a 
conversion of the fixtures as against 
the tenant. Smyth v. Stoddard, 203 
Ill. 424, 67 NE 980, 96 AmSR_ 314 
[mod 105 Ill. A. 510]; Walsh vy. Sich- 
ler, 20 Mo. A. 374. ¥ 

[b] A subsequent lessee, taking 
without notice of an oral agreement 
by the owner that a prior lessee 
should have a right of removal, was 
regarded as entitled to enjoin a re- 
moval under such agreement. Trask 
- y. Little, 182 Mass. 8, 64 NE 206. 

{c] Purchaser at foreclosure sale 
protected if without _notice of right 
of removal. Union Cent. L. Ins. Co. 
vy. illery, 152 Mo. 421, 54 SW 220, 
75 AmSR 480; Lees v. Hobson, 90 Or. 
248, LOOP 21 963 

{d] Where tenant, as having share 
in reversion, joined in conveyance ot 
land “with all fixtures,” he could not 
claim right to remove fixtures as 
against the grantee. Wiltshear v. 
Cottrell, 1 E. & B. 674, 72 ECL 674, 
118 Reprint 589. 

[e] Statutory right of removal 
not effective as against purchaser 
who took without notice, owing to 
the apparently permanent character 
of the annexation. Joslin v. Linder, 
26 S. D. 420, 128 NW 500. 


12.) Davis v. Carsleye Mfg. /Co., 
112 Ill. A. 112. See also infra § 130. 
{a] Purchaser under contract gf 


purchase from lessor may restrain 
tenant ,from wrongful removal of 


The possession of the 
tenant has been regarded as charging the purchaser 
with notice of rights of removal in the former,1é 
but there are to be found occasional cases to a 
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Lapse of time, or other circumstances, which 
would: deprive the tenant of the right of removal 
as against the lessor, will deprive him of such 
right as against the lessor’s transferee.18 ‘ 

Claimant under mortgage subsequent to annexa- 
tion. As against one to whom the reversion is 
mortgaged after annexation of the article in ques- 
tion, the tenant can remove it, provided at least 
the mortgagee took with notice of the right of re- 
moval.‘? And he would have the same right as 
against a purchaser at a sale under foreclosure of 


Claimant under mortgage prior to annexation. As 
against one claiming under a mortgage of the re- 
version prior to the annexation of an article by the 
tenant under a lease, the latter has been regarded 
as entitled to remove such article either under 
an agreement for removal*! or by reason of its 


-/ being a trade fixture,?? provided at least the re- 


fixtures. Davis v. Carsley Mfg. Co., 
UU Zed AS 12, 


13. See supra § 47. 
14. Royce y. Latshaw, 15 Colo. A. 
420, 62 P 627; Globe Marble Mills 


Co. v. Quinn, 76 N. Y. 23, 32 AmR 
259; O’Daniel v. Streeby, 77 Wash. 
414, 137 P 1025, LRA1915F 634. 

[a]. In Massachusetts (1) there is 
a decision apparently to this effect. 
Hannahan y. O’Reilly, 102 Mass. 201. 
(2) But this apparently does not ac- 
cord with the view ordinarily as- 
serted in that state that a purchaser 
of land without notice of an agree- 
ment for the removal of an article 
annexed is not affected thereby. See 
supra § 47. 

15. Roffey v. Henderson, 17 Q. B. 
574, 79 ECL 574, 117 Reprint 1401 
(saying that to create a right of re- 
moval against a third person a grant 
under seal is necessary). 

16. Cal.—Security L. & T. Co. v. 
Willamette Steam Mills Lumber- 
ing, etc:, Co:, 99 Cal. 636, 34 P 321. 

Colo.—Royce v. Latshaw, 15 Colo. 
A. 420, 62 P 627. 

Nebr.—Cegden v. Garrison, 82 Nebr. 
302, 117 NW 714, 17 LRANS 1135; 
Friedlander v. Ryder, 30 Nebr. 783, 
47 NW 83, 9 LRA 700. 

Vt.—Wing v. Gray, 36 Vt. 261. 

Sask.—Thistlethwaite v. Sharp, 7 
DomLR 801, 29 WestLR 474, 1 West 
Wkly 946. 

{a] Possession of building by ten- 
ant, claiming it as her own, held to 
constitute notice. Shelton v. Pines, 
(Tex. Civ. A.) 126 SW 65. 

{b] The possession of a firm is 
sufficient to charge a mortgagee of 
the land with notice of the right of 
the firm to remove fixtures as hold- 
ing under a lease, although the mort- 
gage was made by one of the firm, 
he having acquired the interest of 
one member of the firm to whom the 
lease was made. Kerr v. Kingsbury, 
39 Mich. 150, 83 AmR 362. 

{c] That the purchase was in 
terms subject to the lease appears 
to have been regarded as affecting 
the purchaser with notice of the 
“equity” of the tenant under an 
agreement for removal. Butterworth 
v. Ketcham, 8 OntWR 844, 845 [cit 
Close v. Belmont, 22 Grant Ch. (U. 
Cc.) 317 (notice when purchase sub- 
ject to lease and tenant in posses- 
sion) ]. 

17. Prince v. Case, 10 Conn. 375, 
27 AmD 675; Powers v. Dennison, 30 
Vt. 752. 

{a] As dependent on character of 
fixture.—A purchaser from the land- 
lord was regarded as bound to in- 
quire as to the tenant’s right to (1) 
a gasoline engine for pumping water, 
but not as to his right to a build- 
ing and chicken enclosure, he be- 
ing justified in assuming that these 
were permanent improvements 
(Pabst v. Ferch, 126 Minn. 58, 147 


NW 714, LRA1915E 822), (2) a fence 
which appeared to be temporary, but 
not as to one apparently permanent 
(Esther v. Burke, 139 Mo. A. 267, 123 
SW 72), and (3) not as to a fence 
which appeared to be “part and par- 
cel” of the land leased (Joslin v. 
Linder, 26 S. D. 420, 128 NW 500), 
or ED) a baleony in a _ storeroom 
which appeared to be a permanent 
part of the building (Winnike v. 
Heyman, 185 Iowa 114, 169 NW 631). 

{[b] Purchaser shown over house 
by tenant, who ade no claim to 
certain fixtures which, from their 
character, the manner of their at- 
tachment, and their correspondence 
with the design of the house, ap- 
peared to be part thereof, held an 
innocent purchaser. Taylor v. Lee, 
(Tex. Civ. A.) 139 SW 908. 

18. Bliss v. Whitney, 9 Allen 
(Mass.) 114, 85 AmD 745. 


19. Royce v. Latshaw, 15 Colo. A. 
420, 62 P 627. 

20. Union Terminal Co. v. Wil- 
mar, etc.,/R. Co., 116 Iowa \392, 90 
NW 92; Bartlett v. Haviland, 92 
Mich. 552, 52 NW 1008; Globe Marble 
Mills Co. v. Quinn, 76 N. Y. 23, 32 
AmR 259, 

21. Ala.—Broaddus v. Smith, 121 
Ala.,335, 26 S 34, 77 AmSR 61. 


Del.— Equitable Guarantee, etc., Co. 
v. Hukill, 10 Del. Ch. 88, 85 A 60. 

Mich.—Ferris v. Quimby, 41 Mich. 
202, 2 NW 9. 


Minn.—Pioneer Sav., ete. Co. v. 
Fuller, 57 Minn. 60, 58 NW 881. 
Miss.—Winner v. Williams,, 82 


Miss. 669, 35 S 308. 

N. C.—Belvin v. Raleigh Paper 
Co., 123 N. C. 188, 31 SE 655. 

Tex.—Shelton v. Piner, (Civ. A.) 
126 SW 65, 

Vt.—Paine v. McDowell, 71 Vt. 28, 
41 A 1042. 

{aJ During the year of redemp- 
tion after foreclosure the mortgagor 
could, it was held, agree with his 
lessee that an article to be annexed 
by the latter could be removed. Pio- 
neer Sav., ete., Co. v. Fuller, 57 Minn. 
60, 58 NW 881. 

22. Bernheimer v. Adams, 70 App. 
Dive ali4) TSUN S93) [ath ag o> INow Ms 
472, 67 NE 1082]; Sprague Nat. Bank 
v. Erie R. Co., 22 App. Div. 526, 48 
NYS 65. Contra Miles v. Ankatell, 29 
Ont 21 (small frame house not affixed 
to soil and easily moved); Sanders v. 
Davis. 15.@. iB. seats. 

[a] The doctrine of ‘trade fix- 
tures does not apply as between a 
tenant and the mortgagee of his 
landlord. Paine v. McDowell, 71 Vt. 
28, 41 A 1042. 

[b] Tenant has reasonable time 
for removal on foreclosure of mort- 
gage. Bernheimer v. Adams, 70 App. 
Div. 114 6°7b- NYS) ,98" [aff 175. Ne EX. 
472 mem, 67 NE 1080 mem]. 

[coc] A provision restricting the 
tenant’s right of removal appears to 
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moval does not affeet the security of the mortgage.?* 
But as regards a tenant holding under a lease sub- 
sequent to the mortgage, it would seem that, if a 
mortgagor is, after the making of the mortgage, 
unable himself to remove fixtures,?* he should not 
be able, by the making of a lease, to enable another 
Nor is the recognition of a right of 
removal in such case, it would seem, as against the 
mortgagee, entirely in accord with the decisions in 
some states that an agreement for removal is 
nugatory as against a prior mortgagee of the land.?° 
Moreover, by the strict rule of the common law, 
the legal title being in the mortgagee, a lease by 


to do so.? 
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the mortgagor, made after the mortgage, is a nul- 
lity, and cannot, it would seem, confer on the tenant 
thereunder any rights of removal as such.?? 

Effect of merger of leasehold. Where the rever- 
sion on a leasehold is subject to a mortgage, the 
acquisition by one person of both the reversion 
and the leasehold interest would seem to operate, 
by way of merger of the leasehold, to subject to 
the mortgage fixtures previously annexed by the 


they can be regarded as part of 


the realty,?5 while if not regarded as part of the 
realty, they would.not appear to be so subject to 
the prior mortgage upon the reversion.?° 


XI. FIXTURES AS BETWEEN TENANTS IN COMMON 


[§ 109] 


realty to be divided.*! 


One who annexes articles or structures 
to land owned by him and another in common has 
no right to remove such articles;*° and in partition 
proceedings they will be considered as part of the 
In determining whether ar- 
ticles are so annexed to the land as to be part of 
the realty as between tenants in common, the prin- 


the contrary.*+ 


ciples which control as between grantor and grantee 
are to be applied.®? 
tained by a tenant in common before erecting a 
building on the land held in common does not en- 
title him to treat the building as belonging exelu- 
sively to him;** but there are cases apparently to 


Consent of his codwners ob- 


XII. FIXTURES IN CONNECTION WITH CONVEYANCE OR MORTGAGE OF REALTY 


[§ 110] A. Annexations before Conveyance or 
In determining whether 
an article or structure placed upon land is a part 
thereof for the purpose of a mortgage, the same 
considerations apply as in determining whether 
such an article or structure passes by an absolute 


Mortgage—1. In General. 


have been regarded as effective in 
favor of one claiming under a mort- 
gage prior to the lease. Kinnear vy. 
Scenic R. Co., 223 Pa. 390, 72 A 808. 

23. Broaddus v. Smith, 121 Ala. 
835, 26 S 34, 77 AmMSR 61; Equitable 
Guarantee, etc., Co. v. Hukill, 10 
Del. Ch. 88, 85 A 60; Paine v. Mc- 
Dowell, 71 Vt. 28, 41 A 1042. 

24 See infra § 117. 

25. See Wight v. Gray, 73 Me. 297; 
Gardner v. Finley, 19 Barb. (N. Y.) 
317; Frankland v. Moulton, 5 Wis. 1; 
Dis. op. Belvin v. Raleigh Paper Co., 
1123 INE (1G. 138,, sl. SE 655. 

[a] Where during the pendency 
of a proceeding to foreclose a mort- 
gage, one acquires rights as lessee 
or alienee from the mortgagor, he is 
in the position of the original mort- 
gagor, and cannot remove fixtures. 
Williams v. Chicago Exhibition Co., 
188 Hi. 19, 58 NE 611. 

26. See supra § 49. 

27. Lynde v. Rowe, 
(Mass.) 100. 

28. See Jones v. Detroit Chair Co., 
88 Mich. 92, 31 AmR 314 (where, 
however, the fact that the landlord’s 
acquisition of the leasehold was in 
terms ‘subject to” the mortgage was 
emphasized). - 

29. Globe Marble Mills Co. v. 
Quinn, 76. N, Y. 23, 32 AmR 259, 

30. Baldwin v. Breed, 16 Conn. 
60; Stillman v. Hamer, 8 Miss. 421; 
Crest v. Jack, 3 Watts (Pa.) 238, 27 
AmD 353. 

fa] Where the owner of a ma- 
jority of stock in a corporation an- 
nexed property to the realty of the 
corporation, the rule of the text was 
applied. 5 


12 Allen 


Murray v. Bender, 125 Fed. 
705, 60 CCA 4738, 63 LRA 783. 
_ Improvements on separate prop- 
erty from community property see 
Husband and Wife [21 Cye 1648]. 
81. Parsons. v. Copeland, 38 Me. 
537; Aldrich v. Husband, 131 Mass. 
480° Pair’ vy. Fair, 121 Mass: 559; 
Walker v. Sherman, 20 Wend. (N. 
va CoG 
32. Baldwin v. Breed, 16 Conn. 
60; Parsons v. Copeland, 38 Me. 5387. 
[a] Alternative criteria. — That 


part thereof.®s 


the question is to be decided as if 
it had arisen between grantor and 
grantée, or as if partition had been 
effected by the parties by mutual 
deeds of bargain and sale see Walker 
vy. Sherman, 20 Wend. (N. Y.) 636. 

[b] Articles held part of realty. 
—(1) Buildings. Baldwin v. Breed, 
16 Conn. 60; Aldrich v. Husband, 131 
Mass, 480. (2) Machinery in a 
woolen mill. Parsons v. Copeland, 
38 Me. 537. Contra Walker vy. Sher- 
man, 20 Wend. (N. Y.) 636. 

[c] A portable engine belonging 
to one tenant in common and his 
partner was held not to become part 
of the realty because placed there- 
on. Greenwood y. Maddox, 27 Ark. 
648, 

33. Baldwin v. Breed, 16 Conn. 60. 

{a] Mere failure by the coOwners 
to object to the erection will not 
give a right of removal to the ten- 
ant in common who erected it. Crest 
v. Jack, 3 Watts (Pa.) 238, 27 AmD 
353; Crest v. Jack, 3 Watts 238, 27 
AmD 353. 

34 Fair v. Fair, 121 Mass. 559; 


Howard v. Fessenden, 14 Allen 
(Mass.) 124. 
{a] “After a petition for parti- 


tion has been filed in Court, and all 
the tenants in common of the land 
referred to therein, have had due 
notice of its pendency, if one should 
erect a temporary building thereon 

. would belong to the party alone 

. if placed upon the land of a 
stranger, under similar permission.” 
Parsons v. Copeland, 38 Me. 537, 542. 

35. Ala.—Tillman v. De Lacy, 80 
Ala. 108. 

Cal.—Sands v. Pfeiffer, 10 Cal. 258. 

Ga.—Cunningham y. Cureton, 96 
Ga. 489, 23 SE 420. st 

Ill.—Kloess v. Katt, 40 Ill A. 99. 

Me.—Young v. Chandler, 102 Me. 
251, 66 A 539. 

Miss.—Tate Vv. 
Miss. 1. 

N. H.—Burnside v. Twitchell, 43 
N. H. 390; Wadleigh v. Janvrin, 41 
Novi. *503) Vie Amb» 780° shathropmya 
Blake, 23 N. H. 46; Despatch Line of 
Packets v. Bellamy Mfg. Co., 12 N. 


Blackburne, 48 


conveyance of the land,*> and in determining either 
question, the same general rule applies, it is said, 
as applies between heir and personal representa- 
tive,°> not that as between landlord and tenant,37 
that what is annexed to the realty will pass as a 


The rule is construed strongly 
H. 205, 37 AmD 208; Kittredge v. 
Woods, 3 N. H. 503, 14 AmD 393. 

N. Y.—Davidson vy. Westchester 
Gas Light Co., 99 N. Y. 558,°2 NB 
892; Snedeker v. Warring, 12 N. Y. 
170; Hart v. Sheldon, 34 Hun 38; 
Lafiin v. Griffiths, 35 Barb. 58; Cahn 
v. Hewsey, 8 Misc. 384, 24 NYS 110%, 
31 ABbNCas 387; Miller v. Plumb, 6 
Cow. 665, 16 AmD 456; Robinson y. 
Preswick, 3-Edw. 246. 

N. C.—Foote v. Gooch, 96 N. CG. 
265, 1 SE 525, 60 AmR 411. 

Or.—Roseburg Nat. Bank vy. Camp, 
89° OFT: 62/4785 313. 

Vt.—Leland v. Gassett, 17 Vt. 403. 

Wis.—Gunderson v. Swarthout, 104 
Wis. 186, 80 NW 465, 76 AmSR 860. 

B. C.—Royal Bank vy. Coughlan, 
[1919] 2 WestWkly 382. 

[a] Somewhat more liberality has 
been said to exist in favor of a 
mortgagee than a purchaser. Till- 
man v. De Lacy, 80 Ala. 103. 

{b] The rule which prevails as 
between landlord and tenant does 
not apply. Maples v. Milton, 31 Conn. 
598; Arnold v. Crowder, 81 Tl. 56, 
25 AmR 260; Ekstrom vy. Hall, 90 Me. 
186, 38 A 106; Paine v. McDowell, 71 
Vt. 28, 41 A 1042; Monti v..Barnes 
[1901] 1 K. B. 205; Longbottom v. 


Berry, L. R. 5 Q. B. 123; Holland y. 


Hodgson, Le Ro T Cues 3282 Climie v- 
Wood, L. R. 4 Exch. 328; Fisher v. 
Dixon, 12 Cl. & F. 312, 8 Reprint 1426. 

36. Stone v. Suckle, (Ark.) 224 
SW 735. 

As between heir and personal rep- 
resentative see supra § 76. 

37. Blake-McFall Co. y. Wilson, 
(Or:)) 193-4 .9ez. 

Between landlord and tenant see 
supra §§ 81-108. 

38. Ala.— Harkness y. Sears, 26 
Ala. .493, 62 AmD 742. 

Ark.—Stone v. Suckle, 224 SW 735. 

Cal.—Sands v. Pfeiffer, 10 Cal. 258. 

TIll.— Goff v. O’Conner, 16 Ill. 421. 

Ind.—Pea v. Pea, 35 Ina... 387; 
Sparks v. State Bank, 7 Blackf. 469. 

Ky.—Johnson v. Wiseman, 4 Metc. 
357, 88 AmD 475. 

Mass.—Winslow v. Merchants’ Ins. 
Co., 4 Metc. 306, 38 AmD 368. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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against the vendor or mortgagor and in favor of 
the purchaser or mortgagee.*®. Consequently it may 
be said that, generally speaking, chattels previously 
annexed to land pass with the land on a conveyance 
It is to be recognized, how- 
ever, that the primary consideration in determining 
whether an article on land, annexed or not annexed, 
is covered by a conveyance or mortgage is one of 
the intention of the parties, as determined by a con- 
struction of the language of the instrument in ques- 
tion,*t this being but one application of the general 
rule that what property passes under a conveyance 
A decision in the 
partigular case that. an article or structure is a 
fixture for this purpose appears to be in substance 
that, being a fixture, it is to be regarded as intended 
to be subject to the conveyance or mortgage in the 
: Such a contrary 
intention is not infrequently shown by what is in 
terms an exception or reservation in the convey- 


or mortgage thereof.*° 


or mortgage is so determined.*? 


absence of a contrary intention. 


Mo.—Thomas v. Davis, 76 Mo. 78, 
43 AmR 756; State Sav. Bank v. 
Kercheval,'65 Mo. 682, 27 AmR 310; 
Rogers v. Crow, 40 Mo. 91, 93 AmD 
299; Schlemmer v. North, 32 Mo. 206; 
Tyler v. White, 68 Mo. A. 607; Davis 
v. Mugan, 56 Mo. A. 311. 

N. H.—Burnside v. Twitchell, 43 
N. H. 390; Wadleigh v.' Janvrin, 41 
INE 5603, 77° Amp 780; Lathrop vy. 
Blake, 23 N. H. 46; Despatch Line of 
Packets v. Bellamy Mfg. Co., 12 N. 
H. 205, 37 AmD 203; Kittredge v. 
Woods, 3 N. H. 503, 14 AmD 393. 

N. J.—Rogers v. Brokaw, 25 N. 
J. Eq. 496 [aff 26 N. J. Eq. 563]; 
Crane v. Brigham, 11 N. J. Hq. 29. 

N, Y.—Pratt v. Baker, 92 Hun 333; 
Breese v. Bange, 2 E. D. Smith 474; 
Miller v. Plumb, 6 Cow. 665, 16 AmD 
456. 

Tex.—Hutchins v. Masterson, 46 
Tex. 551, 26 AmR 286. 

Vt.—Leland v. Gassett, 17 Vt. 403. 

Eng.—Colegrave v. Dias Santos, 2 


B. & C. 76, 9 ECL 42, 107 Reprint 
. 611. 

39. Stone v. Suckle, (Ark.) 224 
SW 735. 


40. U. S.—In re Savage Baking 
Co., 259 Fed. 976; In re Russell Falls 
Co., 249 Fed. 260. 

Ala.—Mitchell v. 


Ala. 391. 
Ark.—Stone v. Suckle, 224 SW_ 735. 


Billingsley, 17 


Conn.—Isham v. Morgan, 9 Conn. 
374, 23 AmD 361. 
Ga.—Wolff v. Sampson, 123 Ga. 


400, 51 SBE 335. 

Tll.—Cook v. Whiting, 16 Ill. 480. 

Iowa.—Van et sae vy. Van Nos- 
trand, 19 Iowa 422. 

Ky.—Johnson v. Wiseman, 4 Metc. 
357, 83 AmD 475. 

La.—New Orleans Canal, etc., Co. 
v. Leeds, 49 La. Ann. 123, 21 S 168. 

Me.—Davis v. Buffum, 51 Me. 160. 

Md.—Kirwan v. Latour, 1 Harr. & 
Teeso eo) Amb 519: 

Mass.—Union Bank v. Emerson, 15 
Mass. 159; King v. Johnson, 7 Gray 
239; Winslow v. Merchants’ Ins. Co., 
4 Metc. 306, 38 AmD 368; Noble v. 
Bosworth, 19 Pick. 314. 

Miss.—Richardson Vv. 
Miss. 71, 2 AmR 595. 

N. H.—Langdon v. 
ING Ei 657. 

N. J.—Knickerbocker Trust Co. v. 
Penn Cordage Co., 58 A 409 [aff in 
part and rev in part 65 N. J. Hq. 181, 
55 A 231]; Atlantic Safe Deposit, 
ete, Co. v. Atlantic City Laundry, 
64 N. J. Ea. 140, 538 A 212; Knicker- 
bocker Trust Co. v. Penn Cordage 
Co., 62 N. J. Eq. 624, 50 A 459; Feder 
v. Van Winkle, 53 N. J. Eq. 3870, 
33 A 399, 51 AmSR 628; Delaware, 
ete, R. Co. v. Oxford Iron Co., 
86 N. J. Eq. 452. 

N. eeeonard v. Clough, 133 N. 
Y. 292, 31 NE 93, 16 LRA 305 [rev 

[26 C.. J.—46] 


Borden, 42 


Buchanan, 62 
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ance.*® 


14 NYS 3389]; McRae v. Troy Cent. 
Nat. Bank, 66 N. Y. 489; Hathaway 
V.. Orient: Ins: Co., 11 .NYS 413" [aff 
134 “N. Y. 409, 32 NE 40, 17 LRA 
514]; Breese v. Bange, 2 E. D. Smith 


474; Miller v. Plumb, 6 Cow. 665, 
16 AmD 456; Day v. Perkins, 2 Sandf. 
Chi soo. 


N. C.—Basnight v. Small, 163 N. C. 
15, 79 SE 269; Latham v. Blakely, 
70 N. C. 368; Bryan v. Lawrence, 50 
IN Gx 3Kk 

Pa.—Roberts v. Dauphin Deposit 
Bank, 19 Pa. 71; Wilson v. Steel, 13 
Phila. 153. 


Eng.—Sheffield Permanent Ben. 
Bide. Soc. vy.) Harrison, 15 5Q. B.D 
358; Mather v. Fraser, 2 Kay & J 


536, 69 Reprint 895. 
Ont.—Gordon v. Fraser, 43 Ont. L. 


31. 

[a] A grantee by tax sale, sub- 
ject to redemption, is within the 
rule. Green v. Chicago, etc., R. Co., 
8 Kan. A. 611, 56 P 136. 

41. U. S.—Williamson v. Clay 
Center, 237 Fed. 329, 150 CCA 343. 

Ark.—Bemis v. First Nat.. Bank, 
63 Ark. 625, 40 SW 127. 

Conn.—Capen v. Peckham, 35 Conn. 
88. 

Ga.—McCall v. Walter, 71 Ga. 287. 


Ill_—Hacker v. Munroe, 176 Ill. 
384, 52 NE 12 [aff 61 Ill. A. 420]; 
Stettauer v. Hamlin, 97 Ill. 312. 


Ind.—Pea v. Pea, 35 Ind. 387. 

Ky.—Hill v. Mundy, 89 Ky. 36, 11 
Sw 956, 11 KyL 248, 4 LRA 674. 

Mich.—O’Dell v. Day, 200 Mich. 
259, 166 NW 872; Dehring v. Beck, 
146 Mich. 706, 110 NW 56; Byrne v. 
Werner, 138 Mich. 328, 101 NW 555, 
110 AmSR 315, 69 LRA 900. 

Mo.—Hunt v. Mullanphy, 1 Mo. 
508, 14 AmD 300; Elliott v. Wright, 
30 Mo. A. 217. 

N. H.—Langdon v. 
N. H. 657. 

N. J.—Potts v. New Jersey Arms, 
ten Cou live Neds Lid. 395) fartalt uN: 
J. Eq. 516]. 

Ne ¥-—Martinyy v.. (Cope, (289 N.Y. 
180; Murdock v. Gifford, 18 N. Y. 28; 
Hoyle v. Plattsburgh, etc., R. Co., 51 
Barb. 45; Wynne v. Friedman, 49 
Misc. 616, 96 NYS 838; Leonard v. 
Clough, 14 NYS 339 [rev on other 
grounds 133 N. Y. 292, 31 NE 93, 16 


Buchanan, 62 


LRA, 305) 

Oh.—Fortman vy. Goepper, 14 Oh. 
St. 558. ; 

Tex.—Copp v. Swift, (Civ. A.) 26 
SW 438. 

vVt.—Straw v. Straw, 70 Vt. 240, 
39 A 1095. 


Eng.—Hare v. Horton, 5 B. & Ad. 
715, 27 HCL 302, 110 Reprint 954, -14 
ERC 699. 

Ont.— Canada Permanent 
etc., Co. v. Traders Bank, 
479. 

[a] 


Loan, 
29 2Ont; 


Evidence as to intention of 


[26C0.J.] 721 


The statement, moreover, that chattels an- 
nexed to land pass on a conveyance or mortgage 
thereof is subject to the general rules, before dis- 
cussed, for determining whether an articie attached 
to land has become a part thereof, these rules, for 
the most part, involving the question of the inten- 
tion of the annexor,** considered with reference to 
the mode of annexation,‘® and the character of the 
article annexed.*® 
stands in the same position as the original mortgagee 
as regards articles annexed to the land by the 
mortgagor or other owner of the land.47 

Trade fixtures. 
placed on the premises for purposes of trade does — 
not give to the grantor any right of removal as 
against the grantee.*® y 

Mortgage of leasehold. A mortgage by the tenant 
of his leasehold interest covers articles annexed to 
the freehold which he has the right to remove as 
against his landlord.*® 


A purchaser at foreclosure sale 


The fact that the articles were 


parties in this regard regarded as 
admissible. Dubois v. Bowles, 30 
Colo. 44, 69 P 1067; Smith v. Blake, 
96 Mich. 542, 55 NW 978. Contra 
Wadleigh v. Janvrin, 41 N. H. 503, 
77 AmD 780. See Dehring v. Beck, 
146 Mich. 706, 110 NW 56 (refusing 
to decide question); Smith v. Odom, 
63 Ga. 499 (evidence regarded as ad- 
missible in regard to cotton gin, but 
not as to buildings which, as being 
permanently attached to the land, are 
realty). 

[b] Purchase-money mortgage in- 
tended to ‘include fixtures when the 
conveyance from the mortgagee to 
the mortgagor included them. Lang- 
don v. Buchanan, 62 N. H. 657; Mc- 
Rea v.’ Troy Cent. Nat. Bank, 66 N. 
Y. 489. 

{c] That vendors claimed certain 
articles as not covered by sale of 
mill held to justify finding that 
other articles were covered thereby. 
Elizabethtown Milling, ete. Co. v. 
Be Milling Co., 13 KyL 


42. See Deeds § 242; Mortgages 
[27+ Cye 1187]. ; 

43. See infra § 113, 

44. See supra §§ 2-7. 

See supra §§ 8-20. 

46. See supra §§ 21-27. 

47. Cal.—Sands v. Pfeiffer, 10 
Cal. 268. 

La.—Polhman v. De Bouchél, 32 
La. Ann. 1158. 

Mo.—Curry v. Schmidt, 54 Mo. 515. 

N. J.—Quinby v. Manhattan Cloth, 
ete., Co., 24 N: J. Ha. 260. 

N. Y.—Main v. Schwarzwaelder, 4 
E. D. Smith 275. 

Pa.—Harmony Bldg. . Assoc, v. 
Berger, 99 Pa. 320; Kisterbock v. 
Lanning, 4 Pa. Cas. 506, 7 A 596. 

[a] If fixtures removed before 
foreclosure sale, they do pass there- 


by, although the mortgagee may 
reach them. Curry v. Schmidt, 64 
Mo. 515. 

48. Harkness v. Sears, 26 Ala. 


493, 62 AmD 742; Wolff v. Sampson, 
123 Ga. 400; 51 SE 335; Miller v. 
Plumb, 6 Cow. (N. Y.) 665, 16 AmD 
456; Day v. Perkins, 2 Sandf. Ch. 
(N. Y.) 359; Holland v. Hodgson, L. 
Rie teG. Ps 3283) Climtei Vary OO) demnk. 
3 Exch. 257 [aff L. R. 4 Exch. 328]; 
Tottenham v. Swansea Zine Ore Co., 
oz. TT. RepoNe Si47/385) (Gordon -v. 
Fraser, 43 Ont. L. 31. 

[a] Where grantor of land re- 
served right to use part of Jand and 
to remove buildings and machinery 
he might place thereon, he was held 
entitled to remove machinery as 
trade fixtures. Field v. Morris, 95 
Ark. 268, 129 SW 548. 

49. U. S.—In re Welch, 108 Fed. 
367. 

Cal.—Commercial Bank v. Prit- 
chard, 126 Cal. 600, 59 P 130; San 


722 [260.Jd.] 


[§ 111] 2. Specific 


or mortgage of the land.®*° 
Motive power. 


Francisco Breweries v. Schurtz, 104 

Cal. 420, 38 P 92. 
Ill.—Joliet First Nat. Bank v. 

Adam, 138 Ill. 488, 28 NE 955. 
Jowa.—Union Terminal Co. v. Wil- 


mar, ‘ete,, KR. Co., 116 dowa 392; 90 
NW 92. 

N. Y.—Day v. Perkins, 2 Sandf., 
Che 359. 

Ont.—-Pronguey v. Gurney, 37 U. 
©. QB. 347: 

[a] In England (1) it is settled 


that a mortgage of a leasehold, with- 
out mentioning the fixtures which 
the tenant has the right to remove, 
transfers such fixtures to the mort- 
gagee. Gough v. Wood, [1894] 1 Q. 
B. 718; Southport, ete., Banking Co. 
v. Thompson, 87 Ch. D. 64 [exp] dic- 
tum of Blackburn, J., in Hawtry v. 
Butlin, L..R.78'Q. BB. 2907. | Lo.same 
effect Meux v. Jacobs, L. R. 7 H. L. 
481; In re Calvert, [1898] 2 Ir. 501; 
Longstaff v. Meagoe, 2 A. & EH. 167, 


29) HCL) 945 1114 Reprint’ 655 2Ex.p: 
Barclay, 5 De G M. & G. 4038, 54 
EngCh 320, 43 Reprint 926; Hitch- 


man v. Walton, 4 M. & W. 409, 150 
Reprint 1489; Colonial Bank of Aus- 
tralasia v.., Riley, 22% Vict... lu. /288. 
(2) The rule is the same where the 
mortgage is by mere deposit of the 
lease. Ex p. Astbury, L. R. 4 Ch. 
630; Williams v. Evans, 23 Beav. 
239, 538 Reprint 94; Ex p. Tagart, 
De Gex 531; Ex p. Barclay, 5 De G. 
M. & G. 403, 54 EngCh 320, 43 Re- 
print 926; Ex p. Cowell, 12 Jur. 411; 
Ex p. Bentley, 2 Mont. D. & De G. 
591; Ex p. Broadwood, 1 Mont. D. 
& De G. 681. 

[b] A mortgage of the leasehold 
by way of sublease gives the mort- 
gagee no right to remove the fix- 
tures, unless a contrary intention 
appears, and his interest ceases with 
the term. Southport, ete. Banking 
Co. v.. Thompson, 37 Ch. D. 64; Co- 
lonial Bank v. Riley, 22 Vict. L. 288. 

[ec] A corporation holding under 
a perpetual lease from another cor- 
poration, in effect in the position of 
an owner, cannot claim a right of 
removal as against its mortgagee on 
the theory that the relation is that 
of landlord and tenant. Davidson 
v. Westchester Gas Light Co., 99 
N. Y. 558, 2 NE 892. 

50. See cases infra this section. 

51. Ala.—Harkness v. Sears, 26 
Ala. 493, 62 AmD 742. 

Cal.—Sands v. Pfeiffer, 10 Cal. 258. 

Conn.—Tolles v. Winton, 63 Conn. 
440, 28 A 542. 

Tll.—Kloess v. Katt, 40 Ill. A. 99; 
Otis v. May, 30 Ill. A. 581; Jenney v. 
Jackson, 6 Ill. A. 32. 

Ind.—Pea v. Pea, 385 Ind. 387; 
Sparks v. State Bank, 7 Blackf. 469. 

Iowa.—State Security Bank v. Hos- 
kins, 130 Iowa 339, 106 NW 764, 8 
LRANS 376; Ottumwa Woolen Mill 
Co. v. Hawley, 44 Iowa 57, 24 AmR 
19; 

Kan.—L. & M. Mercantile Co. v. 
Wimer, 94 Kan. 573, 146 P 1162. 

La.—New Orleans Canal, ete., Co. 
v. Leeds, 49 La. Ann. 123, 21 S 168. 
Sao v. Mason, 3 Md. Ch. 
186. 

Mass.—Southbridge Sav. Bank vy. 
Exeter Mach. Works, 127 Mass. 542; 
McConnell v. Blood, 123 Mass. 47, 25 
AmR 12; Winslow v. Merchants’ Ins. 


Articles and Structures. 
There have been numerous decisions as to whether, 
in the particular case, an article annexed to land, 
or structure erected thereon, was to be regarded as 
a part of the land for the purpose of a conveyance 


Articles furnishing the motive 
power of a factory or machine shop, such as en- 
gines and boilers,>! and water wheels, with the at- 
tachments thereto,®? have been regarded as part of 
the realty, so as to be covered by a conveyance or 
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mortgage thereof, although occasionally engines and 
boilers have been held to be personalty.5% 

Shafting, belting, and gearing connecting ma- 
chinery with the motive power has usually been 
held to be part of the realty.®4 


Other machinery and apparatus, distinct from that 


Co., 4 Metc. 306, 38 AmD 368. 
Mich.—Coleman y. Stearns Mfg. 
Co,,, 38 Mich. 30; 
56 Mo. A. 


Mo.—Davis v. Mugan, 
edu: x 

Mont.—Dutro v. Kennedy, 9 Mont. 
VOT 22 WEG 3. 

N. H.—Despatch Line of Packets 
v. Bellamy Mfg. Co., 12 N. H. 205, 
387 AmD 208. 


N. J.—Doughty v. Owen, (Ch.) 19 
A 540; Temple Co. v.. Penn Mut. L. 
tnss Co. 6S PING J. tae 086, 64) Ad 2955 
Prudential Ins. Co. v. Guild, (Ch.) 
64 A 694; Atlantic Safe Deposit, etc., 
Co. v. Atlantic City Laundry Co., 64 
N. J. Hq. 140, 53 A 212; Lee v. Hub- 
schmidt Bldg., etc., Co., 55 N. J. Ea. 
623, 37 A 769; Speiden v. Parker, 46 
N. J. Eq. 292, 19 A 21; Scheifele v. 
Schmitz, 42 N. J. Eq. 700, 1 A 698, 
11 A 257; Keeler v. Keeler, 31 N. J. 
Eq. 181; McMillan v. Fish, 29 N. J. 
Eq. 610 [aff 29 N. J. Eq. 16]; Quinby 
v. Manhattan Cloth, ete., Co., 24 N. 
J. Eq: 260; Crane v. Brigham, 11 N. 
df Do eee 

N. Y.—Voorhees v. McGinnis, 48 
N. Y. 278; Murdock v. Gifford, 18 N. 
Y. 28; Phipps v. State, 69 Misc. 295, 
127 NYS 260. 

N. C.—Horne v. Smith, 105 N. C. 
322, 11 SE 373, 18 AmSR 903. 

Oh.—Case Mfg. Co. v. Garven, 45 
Oh. St. 289, 13 NE 493; Brennan v. 
Whitaker, 15 Oh. St. 446; Teaff v. 
Hewitt, 1 Oh. St. 511, 59 AmD 634; 
Barker vy. Cincinnati Pressed Brick 
Co., 4 OhS&CP 270. 

Pa.—vVail v. Weaver, 132 Pa. 363, 
19 A 138, 19 AmSR 598; Roberts v. 
Dauphin Deposit Bank, 19 Pa. 71. 

Tex.—Jones v. Bulli, 85 Tex. 136, 
19 SW 1031; Van Valkenburgh v. 
Ford, (Civ. A.) 207 SW 405; Phillips 
v. Newsome, (Civ. A.) 179 SW 1128. 

Vt.—Sweetzer v. Jones, 35 Vt. 317, 
82 AmD 639; Harris v. Haynes, 34 
Vt. 220; Hill v. Wentworth, 28 Vt. 
428. 

Wash:—Zimmermann vy. Bosse, 60 
Wash. 556, 111 P 796. 


W. Va.—Patton v. Moore, 16 W. 
Va. 428, 37 AmR 789. . 
Wis.—Taylor v. Collins, 51 Wis. 


123, 8 NW 22; Frankland v. Moulton, 
5 Wisi: 

Eng.—Longbottom v. Berry, L. R. 
5 2Qi Bre1123%) | Bobson.! v. “Gorringe, 
(L897 edhe 2182, 12 WRG aos: 
Climie v. Wood, L. R. 3 Exch. 257 [aff 
L. BR; 4 HWxeh:. 3281;, Walmsley.’ v. 
Milne, 7 C. B. N. S. 115, 97 BCL 115, 
141 Reprint 759; Cross v. Barnes, 46 
Lid QM eane ho. 

N. S.—Don v. Warner, 28 N. S. 
202. 

Ont.—Minhinnick v. Jolly, 29 Ont. 
238 [app dism 26 Ont. A. 42]; Dick- 
son v. Hunter, 29 Grant Ch. (U. C.) 
73; Schreiber v. Malcolm, 8 Grant 
Ch. (U. C.) 433; Oates v. Cameron, 7 
UG. “On B 228. 

[al Even where the engine and 
boiler were standing on wheels six 
inches in diameter and not other- 
wise fastened to the ground or build- 
ing, they were regarded as part of 
the realty in view of the intention 
of the owner. Hart v. Sheldon, 34 
Hun (N. Y.) 38. 

52. Keeler v. Keeler, 31 N. J. Eq. 
181; Davenport v. Shants, 43 Vt. 546. 

53. Tillman v. De Lacy, 80 Ala. 


furnishing or transmitting motive power, has per- 
haps, in the majority of cases, been regarded as a 
part of the realty for the purpose of a conveyance 
or mortgage,®°> although there are also decisions in 
which machinery and apparatus of various kinds 


103; Boone yv. Mendenhall Lumber 
Co., 97 Miss. 554, 52 S 584; Weathers- 
by v. Sleeper, 42 Miss. 732; Vail v. 
Weaver, 132 Pa. 363,°19 A 138, 19 
AmSR 598; Padgett v. Cleveland, 33 
S. C.. 339, 11 SE 1069. 

[a] Boilers and engines held per- 
sonalty.—(1) A steam boiler at- 
tached to a building only by a pipe 
was held not to be a fixture. Harly 
v. Burtis, 40 N. J. Eq) 501, 4 A 765. 
(2) A boiler and engine, cast to- 
gether and weighing fifty-six hun- 
dred pounds, not attached to the real 
estate except by being belted | to 
shafting, were held not necessarily 
to pass under a mortgage of the 
real estate, although not removable 
except by removing a shed built 
over them to protect them from the 
weather, or by enlarging an entrance 
to another building on the land. 
Carpenter v. Walker, 140 Mass. 416, 
5 NE 160. (3) Engine and boiler, 
portable and removable, without in- 
jury to the building, held to be re- 
movable by a purchaser in posses- 
sion of the land under an executory 
contract of sale. McLaughlin v. 
Nash, 14 Allen (Mass.) 136, 92 AmD 
741. (4) A steam engine substitute 
for water power during a season of 
drought was held to retain its char- 
acter of personalty. Crane v. Brig- 


ham, 11 N. J. Eq. 29; Randolph v. 
sae (ON. de Hast88y.51 4 Amb 
oO. 


54. U. S.—Giddings v. Freedley, 
128 Fed. 355, 63 CCA 85, 65 LRA 327 
[aff 119 Fed. 438]. 


Ala.—Harkness v. Sears, 26 Ala. 
493, 62 AmD 742, 
Del.—Equitable Guarantee, ete., 


Co. v. Knowles, 8 Del. Ch. 106, 67 A 
961. 


Ga.—Cunningham vy. Cureton, 96 
Ga. 489, 23 SE 420. 
Iowa.—Ottumwa Woolen Mill Co. 


v. Hawley, 44 Iowa 57, 24 AmR 719. 


Me.—Corliss v. McLagin, 29 Me. 
ab Rs¥ 
Mass.—McConnell v. , Blood, 123 


Mass. 47, 25 AmR 12; Thompson v. 
Vinton, 121 Mass. 139; Pierce v. 
George, 108 Mass. 78, 11 AmR 310; 
Winslow v. Merchants’ Ins. Co., 4 
Mete. 306, 38 AmD 368. 
H.—Burnside v. Twitchell, 43 
90 


N. 
IN? “EL i 

N. J.—Lee v. Hubschmidt Bldg., 
ete., Co.,.55 N. J. Eq. 623, 37 A 769; 
Scheifele v. Schmitz, 42 N. J. Eq. 
700, 1 .A- 698, 11 ‘A «2573 “Keeler y: 
Keeler, 31 N. J. Eq. 181; Quinby v. 
Manhattan Cloth, ete, Co., 24 N. J. 
Eq. 260. 

N. Y.—Voorhees v. McGinnis, 48 N. 
Viswovse ; 

Vt.—Harris v. Haynes, 34 Vt. 220; 
Hill v. Wentworth, 28 Vt. 428. 

Eng.—Ackroyd v. Mitchell, 3 lL. T. 
Rep. N. S. 236. 

[a] A con view was taken in 
In re Welch, 108 Fed. 367 (belting). 
55. See cases infra this note. 

[a] Held to be realty.—(1) Ma- 
chinery in textile factory. In re 
Goldville Mfg. Co., 118 Fed. 892 [aff 
122 Fed. 569,59 CCA 73]; In re Welch, 
108 Fed. 367; Equitable Guarantee, 
ete., Co. v. Knowles, 8 Del. Ch. 106, 
67 A 961; Ottumwa Woolen Mill Co. 
v. Hawley, 44 Iowa 57, 24 AmR 719; 
Parsons v. Copeland, 38 Me. 537; 


ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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have been held to be personalt | 
( y, by reason of th 
mode of annexation and the eearheee ata oes 


Hopewell Mills y. Taunton 
Bank, 150 Mass. 519, 23 NE 327, 15 
AmSR 235, 6 LRA 249; Lyle v. Pal- 
mer, 42 Mich. 314, 3 NW 921; Cavis 
v. Beckford, 62 N._H. 229, 13 AmSR 
554; Deal v. Palmer, 72 N. G. 582; 
Muehling vy. Muehling, 181 Pa. 483, 
37 A 527, 59 AmSR 674; Harlan v. 
Harlan, 15 Pa. 507, 53 AmD 612; 
Longbottom v. Berry, L. R. 5 One 
123; Boyd v. Shorrock, L. R. 5 Eq. 
72; Holland v. Hodgson, L. R. 7 GC. 
P. 328; Re Dawson, L. R. 2 Ir. Eq. 
222; Mather v. Fraser, 2 Kay & J. 
536, 69 Reprint 895; Sun L. Assur. 
Co. v. Taylor, 9 Man. 89, 13 CanLT 
OccNotes 106; Howie v. McLay, 5 
F. (Ct. Sess.) 214. Contra Swift v. 
Thompson, 9 Conn. 63, 21 AmD 718; 
Taffe v. Warnick, 3 Blackf. (Ind.) 
111, 23 AmD 383; McKim v. Mason, 
3 Md. Ch. 186; Keeler v. Keeler, 31 
N. J. Eq. 181; Murdock v. Gifford, 18 
N. Y. 28; Vanderpoel v. Van Allen, 
10 Barb. (N. Y.) 157; Walker v. Sher- 
man, 20 Wend. (N. Y.) 636; Cresson 
VaScOUut. Le soOhnssir CN Ya) prelones 
AmD 373; Teaff. v.. Hewitt, 1 Oh. St. 
511, 59 AmD 634; Sturgis v. Warren, 
11 Vt. 433; Tobias v. Franeis, 3 Vt. 
425, 23 AmD 217; Schiedell v. Bur- 
rows, 1 OntWR 793. See Stone v. 
Livingston, 222 Mass. 192, 110 NE 
297 (question for jury whether nia- 
chines in worsted mill passed under 
the mortgage, they not being spe- 
cially designed for use in that build- 
ing, were not peculiar in pattern, and 
were equally adapted for use in any 
other mill and removable without 
injury to the machines or the build- 


Sav. 


ing). (2) Woodworking machinery, 
such as. planers, moulders, and 
lathes. Bemis v. First Nat. Bank, 


63 Ark. 625, 40 SW 127; Cunning- 
ham v. Cureton, 96 Ga. 489, 23 SEH 
420; Sturgis Nat. Bank v. Levanse- 
ler, 115 Mich. 372, 73 NW 399; Shep- 
ard v. Blossom, 66 Minn. 42i, 69 NW 
221, 61 AmSR 431; Langdon v. Bu- 
chanan, 62 N. H. 657; Lee v. Hub- 
schmidt Bldg., etc., Co. 55 N. J. Eq. 
623, 37 A 769; Laflin v. Griffiths, 35 
Barb. (N. Y.) 58; Helm v. Gilroy, 20 
Or. 517, 26 P 851; Christian v. Dripps, 
28 Pa. 271; Shelton v. Ficklin, 32 
Gratt. (73 Va.) 727; Green vy. Phil- 
lips, 26 Gratt. (67 Va.) 752, 21 AmR 
323. Contra Meyer v. Pacific Mach. 
Co., 244 Fed. 730, 157 CCA 178; Ma- 
guire v. Park, 140 Mass. 21, 1 NE 
730; Blanecke v. Rogers, 26 N. J. Ea. 
503 [aff 25 N. J..Eq. 496]; Harris v. 
Haynes, 34 Vt. 220; Fullam_ v. 
Stearns, 30 Vt. 443; Zimmermann v. 
Bosse, 60 Wash. 556, 111 P 796; Neu- 
felder v. Third St., ete, R. Co., 23 
Wash. 470, 63 P 197, 883 AmSR 831, 
53 LRA 600; Haggert v. Brampton, 
28 Can. S. C. 174. (3) Shingle ma- 
chines. Corliss v. McLagin, 29 Me. 
115. Contra Wells v. Maples, 15 
Hun (N. Y.) 90. (4) Sawmills and 
machinery. Humes v. Higman, 145 
Ala. 215, 40 S 128; Markle v. Stack- 
house, 65 Ark. 23, 44 SW 808; Pea 
v. Pea, 35 Ind. 387; Robertson v. Cor- 
sett, 39 Mich. 777; Weathersby v. 
Sleeper, 42 Miss. 732; Burnside v. 
Twitchell, 43 N. H. 390; Clark v. 
Hill, 117 N. C. 11, 23 SE 91, 53 AmSR 
574; Horne v. Smith, 105 N. C. 322, 
11 SE 373, 18 AmSR 903; Brennan 
v. Whitaker, 15 Oh. St. 446; Wash- 
ington Nat. Bank v. Smith, 15 Wash. 
160, 45 P 736; Kilpatrick v. Stone, 
15 B. C. 158, 13 WestLR 634; Rich- 
ardson v. Ranney, 2 U. C. C. P. 460; 
Burke v. Taylor, 46 U. C. Q. B. 371. 
See Treadway v. Sharon, 7 Ney. 37 
(holding sawmill placed on public 
land for purpose of sawing timber 
in vicinity part of realty, and not re- 
ferring to contrary decision in Brown 
v. Lillie, 6 Nev. 244). Compare Tay- 
lor v. Watkins, 62 Ind. 511 (port- 
able sawmill attached to land only 
to steady it not covered by mort- 
gage on land). (5) Kettles in a full- 
ing or dyeing mill. Noble v. Bos- 


FIXTURES 


the articles.5¢ 


worth, 19 Pick. (Mass.) 314; Union 
Bank v. Emerson, 15 Mass. 159. (6) 
Kettles for potash in an ashery. Mil- 
ler v. Plumb, 6 Cow. (N. Y.) 665, 16 
AmD 456. (7) Apparatus in brewery, 
Equitable Trust Co. v. Christ, 47 
Fed. 756; Farmers’, etc. Bank v. 
Cover, 8 F. Cas. No. 4,653, 1 Hayw. 
& H. 177; Dehring v. Beck, 146 Mich. 
706, 110 NW 56; Philipson v. Mul- 
lanphy, 1 Mo. 620; Scheifele v. 
Schmitz, 42 N. J. Eq. 700, 1 A 698, 11 
A 257; Fitzgerald v. Atlanta Home 
Ins. Co., 61 App. Div. 350, 70 NYS 
552; Meyer v. Orynski, (Tex. Civ. 
A.) 25 SW 655. Contra Wolford v. 
Baxter, 33 Minn. 12, 21 NW 744, 53 
AmR-1; Matter of Geo. Weber Brew- 
ing Co., Oh. Prob. 1938. (8) Appara- 
tus and appliances in a quarry 
(Speiden v. Parker, 46 N. J. Eq. 292, 
19 A 21; Williams’s App., CPAs) T46) 
A 810; Ex p. Moore, etc., Banking 
Co., 14 Ch. D. 379), (9) but not rail- 
road cars used in transporting stone 
from the quarry (Speiden v. Parker, 
46 N. J. Eq. 292, 19 A 21). Compare 
Baker v. Atherton, 15 Pa. Co. 471, 
7 Kulp 418 (mortgage of mining 
lease and “fixtures’’). (10) Chemi- 
cal machine or bath connected with 
a washer and rollers. McMillan v. 
Mish sr 2on Nie de fod .et6l' 0: (11) Ma- 
chinery and appliances in machine 
shop or foundry. In re Eagle Horse- 
shoe Co., 1638 Fed. 699, 90 CCA 283; 
Alvord Carriage Mfg. Co. v. Gleason, 
36 Conn. 86; Calumet Iron, etc., Co. 
v. Lathrop, 36 Ill. A. 249; New Or- 
leans Canal, etc., Co. v. Leeds, 49 
ba. Anns 7123,. 2407S). 168s" Pierce v. 
George, 108 Mass. 78, 11 AmR 310; 
Winslow vy. Merchants’ Ins. Co., 4 
Mete. (Mass.) 310, 38 AmD 368; 
Lord v. Detroit Sav. Bank, 132 Mich. 
510, 98 NW 1063; Smith v. Blake, 
96 Mich. 542, 55 NW 978; State v. 
Cruse, 83 N. J. Eq. 232, 90 A 673; 
Roddy v. Brick, 42 N. J. Eq. 218, 6 
A 806 [rev on other grounds 44 N, 
J. Eq: 244, 14 A 279, 6 AmSR 889]; 
Foote v. Gooch, 96 N. C. 265, 1 SE 
525, 60 AmR 411; Lackas v. Bahl, 43 
Wis. 53; Keefer v. Merrill, 6 Ont. A. 
121; Gooderham v. Denholm, 18 U. 
CAPO eB sro les Contra Hubbell v. 
East Cambridge Five Cent Sav. Bank, 
132 Mass. 447, 42 AmR 446, and 
Pierce v. George, 108 Mass. 78, 11 
AmR 310 (machines not fastened, 
or fastened but lightly). (12) Iron 
table in a plate glass factory, weigh- 
ing thirty-three tons, resting on 
brick foundations. Smith Paper Co. 
v. Servin, 130 Mass. 511. (13) Mill- 
ing machinery. Finnell v. Sage, 

Ky. Op. 249; Weathersby_ v. Sleeper, 
42 Miss. 732; Havens v. Germania F. 
Ins. Co., 123 Mo. 408, 27 SW 718, 45 
AmSR 570, 26 LRA 107; Birch Tree 
Citizens’ State Bank v. Martin, (Mo. 
A.) 182 SW _ 1022; Langdon v. Bu- 
chanan, 62 N. H. 657; Phoenix Mills 
vy. Miller, 17 NYS 158; Crowell v. 
Jones, 167 N.-C. 386, 83 SE 551; 
Great Western Mfg. Co. v. Bathgate, 
15 Okl. 87, 79 P 903; Sinker v. Com- 
paret, 62 Tex. 470; Patton v. Moore, 
16 W. Va. 428, 37 AmR 789; Place v. 
Fage, 4 M.-& R. 277. Contra Bor- 
land v. Hahn, 25 NYS 131. (14) Ma- 
chinery and apparatus in a canning 


factory. Dudley v. Hurst, 67 Md. 
44, 8 A 901, 1 AmMSR 368. (15) Soap 
making and candle making ma- 


chinery. Lavenson v. Standard Soap 
Co., 80 Cal. 245, 22 P 184, 13 AmSR 
147. (16) Machinery and apparatus 
in a slaughterhouse. Kloess v. Katt, 
40 Ill. A. 99. (17) Mining machinery, 
consisting of drum hoisting works. 
Dutro v. Kennedy, 9 Mont. 101, 22 


P 763. (18) Phosphate mining ma- 
echinery. Rogers v. Ontario Bank, 21 
Ont. 416. (19) Lead smelting engine, 


resting on a framework of timbers 
bolted together and partly sunk into 
the ground, and connected with a 
line of shafting. Thomas v. Davis. 
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Machinery and appliances on farms or plantations 


76 Mo. 72, 48 AmR 756. (20) Electri 
light plant. Tntenintiont Meter Cos 
v. Palisade Light, etce., Co., 60 Colo. 
397. 153 P 1002; Prudential Ins. Co. 
v. Guild, (N. J. Ch.) 64 A 634; Temple 
Co.-v. Penn Mut. L. Ins. Co., 69 N. 
J. L. 36, 54 A 295; New York Se- 
curity, etc., Co. v. Saratoga Gas, etc., 
Co., 88 Hun 569, 34 NYS 890 Laff 
157 N. Y. 689 mem, 51 NS 1092 
mem]; Reynolds v. New York Se- 
curity. etc., Co., 88 Hun 569, 34 NYS 
890 [aff 157 N. Y. 689 mem, 51 NE 
1092 mem]; Gunderson v. Swarthout, 
104 Wis. 186, 80 NW 465, 76 AmSR 
860. Contra Vail v. Weaver, 132 Pa. 
363, 19 A 138, 19 AmSR 598. (21) 
Machinery in shoe factory. Fifield v. 
Farmers’ Nat. Bank, 148 Ill. Gave R 
NE 802, 39 AmSR 166. (22) Ma- 
chinery in twine factory. McRae vy. 
Troy Cent. Nat. Bank, 66 N. Y. 489 
[aff 50 HowPr 51]. 23) Machinery 
in paper mill. In re Russell Falls 
Co., 249 Fed. 260; Joliet First Nat. 
Bank v. Adam, 138 Ill. 488, 28 NE 
955; Bowen v. Wood, 35 Ind. 268; 
Lathrop v. Blake, 23 N. H. 46; Wal- 
roth v. Henderson, 6 NYWklyDig 
298. (24) Paper cutter and print- 
ing press. Otis v. May; 30° Tll. A: 
581. (25) Brick making machinery 
of massive character. Hiskewcy. 
People’s Nat. Bank, 14 Colo. A. 21, 
59 P 63; Simpson Brick Press Co. 
v. Wormley, 61 Ill. A. 460 [aff 166 Ill. 
383, 46 NE 976]. (26) Laundry ma- 
chinery. Atlantic Safe Deposit, etc., 
Co. v. Atlantic City Laundry Co., 64 
Nid. Hidve T4053 Ane e125 Contra 
American Laundry Mach. Co. v. Citi- 
zens’ Nat. L. Ins, Co., 107 Miss. 108, 
65 S 113. (27) Steam pump. Mc- 
Connell v. Blood, 123 Mass. 47, 25 
Amr “123. Prudential“; ins. Com i vs 
Guild, (N. J. Ch.) 64 A 694; Quinby 
v. Manhattan Cloth, etc:, Co., 24 N. 
J. Eq. 260. (28) Stone crushing ma- 
chine. Davis v. Mugan, 56 Mo. A. 
odd (29) Water tank in factory. 
McConnell v. Blood, 123 Mass. 47, 25 
AmR 12. (30) Ice manufacturing 
machinery. Triumph Electric Co. v. 
Patterson, 211 Fed. 244, 127 CCA 612 
{aff 201 Fed. 548]. (31) Vacuum 
pan in milk condensing plant. State 
Bank v. Fish, 120 NYS 365. (32) Ma- 
chinery in cordage factory, such as 
breakers, spreaders, twisters, etc. 
Knickerbocker Trust Co. v. Penn 
Cordage Co., 66 N. J. Eq. 305, 58 A 
409, 105 AmSR 640. (83) Stone work- 
ing machinery. In re John Liddle 
Cut Stone Co., 242 Fed. 691. °(84) 
Stonemill for crushing stone, consist- 
ing of heavy, cumbrous engines, boil- 
er, and machinery solidly imbedded 
in stone and walls of brick laid in 
cement. Davis v. Mugan, 56 Mo, A. 
311. (35) Rolls of iron rolling mill. 
Pyle v. Pennock, 2 Watts & S. 390, 
37 AmD 517; Voorhis v./ Free- 
man, 2 MWY Eten ae Se 116, Ne 
AmD 490. (36) Baking ovens, In 
ion BE. Savage Baking Co., 259 Fed. 

56. See cases infra this note, 
also contra cases supra note 55. 

[a] Machinery and appliances held 
not part of realty.—(1) Stills in a 
glycerine factory. Hyman v. Gor- 
don, Oh. Prob. 189, 10 Oh. Dec. (Re- 
print 447, 21 CincLBul 179. (2) Ma- 
chines for stripping, rolling, split- 
ting, or stitching leather, although 
bolted to the building. McConnell v. 
Blood, 123 Mass. 47, 25 AmR 12. (3) 
Saw frames in a marble mill. Sweet- 
zer v. Jones, 35 Vt. 317, 82 AmD 639. 
(4) Embossing press weighing about 
five thousand pounds, placed by a 
tenant at will on the ground across 
a highway from a factory cecupied 
by the lessor, and connected with 
such factory by a steam pipe pass- 
ing under the highway for heating 
purposes. Pope v. Jackson, 65 Me. 
162. (5) Grape juice machinery. 
O’Dell v. Day, 200 Mich. 259, 166 NW 
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have not infrequently been held to be part of the 


realty.5? 


Buildings have usually been regarded as part of 
the realty and so covered by a conveyance or mort- 


gage thereon.’ 


Fences have been regarded as part of the realty.5 
and attachments have 
usually been held to be part of the realty.%° 


Water pipes, cisterns, 


872. (6) Articles used in working 
gravel pit. Lahey v. Queenston 
Quarry Co., 11 OntWN 18 [app dism 
11 OntWN 120]. 

[b] Question for jury whether 
machines in worsted mill passed un- 
der mortgage as realty. Stone v. 
Livingston, 222 Mass. 192, 110 NE 297. 

57. See cases infra this note. 

[a] Held part of realty. — (1) 
Cotton gins. Bond v. Coke, 71 N. C. 
97; Latham v. Blakely, 70 N. C. 368; 
Hughes v. Edisto Cypress Shingle 
Cones. C. 1, 28 otro oprattone ve 
Clawson, 33 S. C. L. 478; Fairis v. 
Walker, 17 S. C. L. 540; Nimmons v. 
Moye, 1 Rice Dig. (S. C.) 317; De- 
graffenreid v. Scruggs, 4 Humphr. 
(Tenn.) 451, 40 AmD 658. Contra 
Gresham v. Taylor, 51 Ala. 605; Han- 
eock v. Jordan, 7 Ala. 448, 42 AmD 
600; Smith v.' Odom, 63 Ga. 499; 
Cole v. Roach, 37 Tex. 413. (2) Gin 
stand. Tate v. Blackburne, 48 Miss. 
1; Richardson v. Borden, 42 Miss. 
71, 2 AmSR 595; Jones v. Bull, 85 Tex. 
136, 19 SW 10381. (2%) Contra when 
not attached to realty. Cole v. Roach, 
37 Tex. 413. (3) Gin house and run- 
ning gear of the gin. McDaniele v. 
/Moody, 3 Stew. (Ala.) 314. See 
Smith v. Odom, 63 Ga. 499 (holding 
that in view of the Georgia Code 
provisions as to fixtures, the run- 
ning gear of a cotton gin, in position 
for use and attached to the gin 
house, is presumably realty, while 
the gin itself and the band connect- 
ing it with the running gear are 
personalty). (4) Cotton presses. 
Tate v. Blackburne, 48 Miss. 1; Bond 
vanCoke. FleIN Cc.) 905 sonesev. Bull, 
SopLbexcwuls 6,5 Loe SVE wl Ost (5) 
Staddles, stone pillars for supporting 


ricks. Wiltshear v. Cottrell, 1 E. 
SeBetol4.ece DCL 674, 9913 eRe- 
print 589. (6) Threshing machine 
fixed by bolts and screws to posts 
let into the ground, the ma- 
chine being removable only’ by 
disturbing the soil. Wiltshear v. 


Cottrell, 1 E. & B. 674, 72 ECL 674, 
118 Reprint 589. (7) Portable grist 


mill. Potter _v. Cromwell, 40 N. Y. 
287, 100 AmD 485. (8) Stills, en- 
cased in brick or rock. Bryan v. 


Lawrence, 50 N. C. 337; McClintock 
v. Graham, 14S. C. L. 553. (9) Large 
kettle used for cooking hog food, en- 
cased in brick, and undressed plank 
jaid down in a gia house, not fas- 
tened down, and used to spread cot- 
ton seed on. Bryan v. Lawrence, 50 
Ne ©8387. (0) Cider’ mill.-Todd v. 
Monsees, 160 Mo. A. 310, 142 SW 743; 
Wadleigh v. Janvrin, 41 N. H. 508, 
77 AmD 780. (11) Sugar mill on 
plantation. Brigham v, Overstreet, 
128 Ga. 447, 57 SE 484, 10 LRANS 
452, 11 AnnCas 75; Lanier v. Win- 
chester, 7 Ga. A. 227, 66 SE 626; 
Hutchins v. Masterson, 46 Tex. 551, 
26 AmR 286. (12) Sugar cane boiler 
placed in a brick furnace. Brigham 
v. Overstreet, 128 Ga. 447, 57 SE 484, 
10 LRANS 452, 11 AnnCas 75. (13) 
Cistern. Brigham vy. Overstreet, 128 
Ga. 447, 57 SE 484, 10 LRANS 452, 11 
AnnCas 75; Cole v. Roach, 37 Tex. 
413. (14) Gasoline engine used for 
grinding feed. State Security Bank 
v. Hoskins, 130 Iowa 339, 106 NW 
764, 8 LRANS 376. (15) Old sugar 
cane boiler used as a watering place 
for horses. Brigham v. Overstreet, 
128 Ga. 447, 57 SE 484, 10 LRANS 
452, 11 AnnCas 765. 

58. Ill—Joliet First Nat. Bank v. 
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Steam heating apparatus in a building has been 


held to be part of the realty.®t 


Adam, 138 Ill. 483, 28 NE 955; Salter 
Vv. Sample, 71 Ill. 430; Kelly v. Aus- 
tin, 46 Ill. 156, 92 AmD 243; Dooley 
Ve Crist. 25: TNO 5ie 

Ind.—Bricker v. Whisler, 
A. 492, 117 NE 550. 

Iowa.—Peoria Stone, etc., Works v. 
Sinclair, 146 Iowa 56, 124 NW 772. 

La.—Coltharp v. West, 127 La. 
430, 58 S 675; New Orleans Nat. Bank 
MO fae 29 La. Ann. 355, 29 AmR 

Me.—Ekstrom vy. Hall, 90 Me. 186, 
38 A 106; Wight v. Gray, 73 Me. 297; 
Smith v. Goodwin, 2 Me. 173. 

Mass.—Cole v. Stewart, 11 Cush. 
181; Butler v, Page, 7 Metc. 40, 39 
AmD 757. 

Miss.—McLeod y. Clark, 110 Miss. 
861, 71 S 11. 
py hele apg at v. Lynch, 8 Nebr. 

N. Y.—Leonard v. Clough, 133 N. 
Y. 292, 31 NE 93, 16 LRA 305 [rev 
59 Hun 627, 14 NYS 339]. 

Vt.—Powers v. Dennison, 380 Vt. 
752; Leland v. Gassett, 17 Vt. 403; 
Preston v. Briggs, 16 Vt. 124. 

[a] Contra, as to building merely 
resting on the ground or on stones. 
Pennybecker v. McDougal, 48 Cal. 
160, Wiltshear v. Cottrell, 1 E. & B. 
674, 72 HCL 674, 118 Reprint 589. 

59. Ala.— Mitchell v. Billingsley, 
17 Ala. 391. 

Ark.—Graham v. Roark, 23 Ark. 19. 

Ind.—Seymour v. Watson, 5 Blackf. 
555, 36 AmD 556. 

Iowa. — Burlerson 
Greene 542. 

Mo.—Climer v. Wallace, 28 Mo. 556, 
75 AmD 135; Bast v. Mason, 165 Mo. 
A. 718, 148 SW 398; Hopper v. Vance, 
27 Mo. A. 336. 
rs armas v. Bennett, 43 N. 

6 


H. 306. 

N. J.—Ivan v. Ackerson, 38 N,. J. 
Te S20" Paityog) Neda Lael ans 

N. Y.—Mott v. Palmer, 1 N. Y..564. 

S. C.—Anderson v. Atlantic Coast 
Line R. Co., 59 S. C. 350, 37 SE 944, 

[a] The removal of a fence by a 
tenant, pursuant to a prior agree- 
ment with the grantor constitutes a 
breach of the covenant of seizin. 
Mott v. Palmer, 1 N. Y. 564. 

60. See cases infra this note. 

[a] Held part of realty.—(1) 
Water pipes. Dodge City Water, etc., 
Co. v. Alfalfa Land, etec., Co., 64 Kan. 
247, 67 P 462; Young v. Hatch, 99 


65 Ind. 


v.' Teeple, 2 


Me. 465, 59 A -950, 2 AnnCas 374; 
Philbrick v. Ewing, 97 Mass. 133; 
Cohen v. Kyler, 27 Mo. 122; Smyth 


v. Sturges, 108 N. Y. 495, 15 NE 544; 
Johnson v. Pacific Land Co., 84 Or. 
356, 164 P 564. (2) Faucet attached 
to a hot water boiler in a house. 
Kirchman v. “Lapp, 19 NYS 831. (3) 
Water closets, bath tubs, and wash 
basins attached to piping. Scovel v. 
Shadyside Co., 137 La. 918, 69 S 745, 
AnnCasi1917B 178; Cohen vy. Kyler, 
27 Mo. 122; Smyth v. Sturges, 108 
N. Y. 495, 15 NE 544. Contra, as to 
bathtub resting on legs. Philadel- 
phia Mortg., etc., Co. v. Miller, 20 
Wash. 607, 56 P 382, 72 AmSR 138, 
44 LRA 559, and as to bath tub and 
water closet. Venango Lodge No. 
255 I. O. O. KF. vw. Crawford, 18 Pa. 


Dist. 665. (4) Cisterns and tanks. 
Fratt v. Whittier, 58 Cal. 126, 41 
AmR 251; Young vy. Hatch, 99 Me. 


465, 59 A 950, 2 AnnCas 374; Blethen 
v. Towle, 40 Me. 310; McConnell v. 
Blood, 123 Mass. 47, 25 AmR 12; 


Johnson v. Pacific Land Co., 84 Or,| Church, 36 N. J. Eq. 61. 


Hot water heating apparatus for heating building 
by hot water has been regarded as realty.®? 

Furnaces and stoves. 
ly been regarded as part of the realty,®? but ocea- 
sionally they have been regarded as personalty, par- 
ticularly when portable in character.*4 


Furnaces have more usual- 


Stoves have 


366, 164 P 564; Cole v. Roach, 37 Tex. 
413. Contra Hall v. Law QGuaran- 
tee, etc., Soc., 22 Wash. 305, 60 Pe 
643, 79 AmSR 935. (5) Pump for 
supplying water. McConnell! v. 
Blood, 123 Mass. 47, 25 AmR 12; 
Prudential, Ins, Co, “we Guild) SGN aes 
Ch.) 64 A 694; Quinby v. Manhattan 
Cloth, ‘ete, "Ca." 24a Nee Jee Gee 
Johnson v. Pacific Land Co., 84 Or. 
356, 164 P 564. (6) Hot water ra- 
diators. Young v. Hatch, 99 Me. 465, 
59 A 950, 2 AnnCas 374; St. Louis 
Radiator Mfg. Co. v. Hendricks, 72 


Mo. A. 315, 
[b] Hot water boiler not part of 
realty. Fhiladelphia Mortg., etc., Co. 


v. Miller, 20 Wash. 607, 56 P 382, 72 
AmSR 138, 44 LRA 559. 


61. See cases infra this note. 
[a] Boiler and pipes part of 
realty.—Pond, etc., Co. v. O’Connor, 


70 Minn. 266, 72 NW 159, 248; Tyler 
v. White, 68 Mo. A. 607;' Keeler v. 
Keeler, 31 N. J. Eq. 181; Realty As- 
sociates v. Conrad Constr. Corp., 185 
App. Div. 464, 173 NYS 25; Jermyn 
v. Hunter, 93 App. Div. 175, 87 NYS 
546; Filley v. Christopher, 39 Wash. 
22, 80 P 834, 109 AmSR 853. 

[b] Radiators are realty. Pond, 
eta, Cow v4)", 0’ Connor; ) 70> Manne 
266, 73 NW 159, 248; Capehart -v. 
Foster, 61 Minn. 132, 63 NW 257, 52 
AmSR 582; Tyler v. White, 68 Mo. 
A. 607; Filley v. Christopher, 39 
Wash. 22, 80 P 834, 109 AmSR 853. 
See J. L. Mott Tron Works v. Middle 
States Loan, etc. Co., 17 App. (D. 
C.) 584 (court refusing to decide 
question); Hook v. Bolton, 199 Mass. 
244, 85 NE 175, 127 AmSR 487, 17 
LRANS 699 (question for ivry); 
Realty Associates v. Conrad Constr. 
Corp., 185 App. Div. 464, 173 NYS 
25. Contra Catasauqua Nat. Bank v. 
North, 160 Pa, 303, 28 A 694, 

62. Young v. Hatch, 99 Me. 465, 
59 A 950, 2 AnnCas 374; St. Louis 
Radiator Mfg. Co. v. Hendricks, 72 
Mo. A. 83815. Contra Jenkins v. 
Gething, 2 Johns. & H. 520, 70 Re- 
print 1165; Gardiner v. Parker, 18 
Grant, (Ch--(U. ©.) 26: 

63. U. S—Smith v. Heiskell, 22 
EF. Cais, ,aNoc. 13,056, 1 Cranch C.7@2 99° 

Cal.—Fratt v. Whittier, 58 Cal. 
126, 41 AmR 251. 

Conn.—Stockwell v. Campbell, 39 
Conn. 362, 12 AmR 393 

ill.—Thielman v. Carr, 75 Til. 385. 

Me.—Blethen v. Towle, 40 Me. 310; 
Folsom v. Moore, 19 Me. 252. 

Mass.—Leonard vy. Stickney, 131 
Mass. 541; Goddard v. Chase, 7 Mass. 
432. 

N. H.—Tuttle v. Robinson, 38 N. 
H. 104. 

N. Y.—Pratt v. Baker, 92 Hun 331, 
36 NYS 928; Main v. Schwarzwaelder, 
4 BE. D. Smith 273. 

Hng.—Winn v. Ingilby, 5 B. & Ald. 
625, 7 ECL 314, 106 Reprint 1319; 
Rex v. St. Dunstan, 4 B. & C. 686, 10 
ECL 758, 107 Reprint 1216; Cole- 
grave v. Dias Santos, 2 B. & C. 76, 9 
ECL 42, 107 Reprint 311. 
Ont.—Scottish American Iny. Co. 
Sexton, 26 Ont. 77. 
64. Clarke v. Skelton, 208 Mass. 
284, 94 NE 399 (furnace not neces- 
sarily part of realty); Ridgeway 
Stove Co. v. Way, 141 Mass. 557, 6 
NE 714; Towne vy. Fiske, 127 Mass. 
125, 34 AmR 353; Erdman v. Moore, 
58 N. J. L, 445, 33 A 958; Rahway 
Sav. Inst. v. Irving St. Baptist 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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more usually been regarded as personalty.®5 As re- 
gards both furnaces and stoves the intention with 
which the annexation was apparently made has been 
regarded as controlling in this connection.°* Qrates 
Cooking stoves and 
ranges have occasionally been regarded as part of 
But gas ranges have been held not to 


have been deemed realty. 


the realty.®® 
be a part of the realty.°9 
Gas and electric appliances. 


[a] 
Kerby v. Clapp, 15 App. Div. 37, 44 
NYS 116; Harmony Bldg. Assoc. v. 
Berger, 99 Pa. 320. 

65. Williams y. 
Abr. (Mass.) 152; Freeland vy. South- 
worth, 24 Wend. (N. Y.) 191; Har- 
age Bldg. Assoc. vy. Berger, 99 Pa. 


Tl. Thielman v. Carr, 75 Ill. 


Bailey, 3 Dane 


66. 

85. 

Mass.—Allen v. Mooney, 130 Mass. 
155; Towne v. Fiske, 127 Mass. 125, 
34 AmR 3538; Turner v. Wentworth, 
119 Mass. 459. 

N. J.—Erdman v. Moore, 58 N. J. 
L. 445, 33 A958; Rahway Sav. Inst. 
v. Irving St. Baptist Church, 36 N. 
AS ADK OTs. Gh bs : 

N. Y.—Kerby v. Clapp, 15 App. 
Dive, oi, 44. NYS 7116: —Mannine” v. 
Ogden, 70 Hun 399, 24 NYS 70. 


Pa.—Heysham vy. Dettre, 89 Pa. 
506. 
67. Monti v. Barnes, [1901] 1 K. 


B. 205, 1 BRC 966 (dog grates sub- 
stituted for fixed grates). 

68 Cal.—Fratt v. Whittier, 58 
Cal. 126, 41 AmR 251. 

Mass.—Hook v. Bolton, 199 Mass. 
244, 85 NE 175, 127 AmSR 487, 17 
LRANS 699; Jennings v. Vahey, 183 
Mass. 47, 66 NE 598, 97 AmSR 409. 

Miss.—John Van Range Co. v. Al- 

len, 7 S 499. 
N. J.—Temple Co. v. Penn Mut. L. 
Ins. Co., 69 N. J. L. 36, 54 A 295; 
Erdman v. Moore, 58 N. J. L. 455, 
33 A 958; Wynne vy. Friedman, 49 
Misc. 616, 96 NYS 838. 

69. Central Union Gas 
Browning, 210 N. Y. 10, 103 NE 822 
[rev 146 App. Div. 783, 181 NYS 464]; 
Cosgrove v. Troescher, 62 App. Div. 
128, 70 NYS 764. Contra Hanson v. 
Vose, 144 Minn. 264, 175 NW 113, 7 
ALR 1573 (except as against condi- 
tional vendors). 

70. Keeler v. Keeler, 31 N. J. Ea. 
181: Smyth vy. Sturges, 108 N. Y. 
495, 15 NE 544; Filley v. Christopher, 
39 Wash. 22, 80 P 834, 109 AmSR 853; 
Ex p. Wilson, 4 Deac. & C. 143. 

71. Cunningham Vv. Seaboard 
Realty Co., 67 N. J. Eq. 210, 58 A 819. 

72, Keeler v. Keeler, 31 N. J. Eq. 
181. 

73. Williamson v. Clay Center, 237 
Fed. 329, 150 CCA 3843; New York 
Teeins Conv. Allison, 107 “hed..179; 
46 CCA 229 [certiorari den 181 U. S. 
Gls ISCt. 923; 45). eds 1030); 
Temple Co. v. Penn Mut. L. Ins. Co., 
69 N. J. L. 36, 54 A 295; New York 
Security, etc., Co. v. Saratoga Gas, 
etc., Co., 157 N. Y. 689, 51 NE 1092; 
Berliner v. Pequa Club Assoc., 32 


Gas pipes, gas 
logs,’1 and gas generators,’? have been regarded as 
part of the realty, and the same view has been 
taken as to dynamos for generating electricity,"* 
and switchboards,’* and electric wiring.™* Gas and 
electric lighting fixtures, such as chandeliers, brack- 
“Heater” not part of realty.— 
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ets, and burners, have more usually been regarded 
as personalty and so not included in a conveyance 
or mortgage of the land,’® but there are decisions 
to the contrary, occasionally, but not always, based 
upon the permanent character of the annexation.”7 
Electric fans have been held to pass as fixtures.78 

Mirrors have, according to the mode of annexa- 


tion, been treated as a part of the realty 7® or as 


personalty.®° 


v. Allison, 107 Fed. 179, 46 CCA 229. 

La.—L’ Hote v. Fulham, 51 La. Ann. 
780, 25 S 655. 

Minn.—Capehart vv. Foster, 61 
Minn. 132, 68 NW 257, 52 AmSR 582. 

Mo.—Rogers v. Crow, 40 Mo. 91, 93 
AmD 299; Frank Adam Electric Co. 
year en: 112 Mo. A. 226, 86 SW 

N. J.—Hays v. Doane, 11 N. J. Ea. 
84; Wahle-Phillips Co. v. Fitzgerald, 
225 N. Y. 137, 121 NE 763 [rev 157 
NYS 1150 mem] (dictum). 

N. Y.—McKeage v. Hanover F., Ins. 
Cor Si Ne WYs oS) sole Ane 47. Man= 
ning v. Ogden, 70 Hun 399, 24 NYS 
70; Shaw v. Lenke, 1 Daly 487; Order 
Condit v. Goodwin, 44 Misc. 312, 89 
NYS 827 [aff 107 App. Div. 616 mem, 
92> ONY S 21122 memiso Kirchman: -v. 
Lapp, 19 NYS 8381. 

Pa.—Heysham v. Dettre, 89 Pa. 
506; Jarechi v. Philharmonic Soc., 
79 Pa. 403,! 21 “AmR 783; Vaughen v. 
Haldeman, 33 Pa. 522, 75 AmD 622; 
Venango Lodge No. 255 I. O. O. F. v. 
Crawiord.) wlspeba Dist 66o5. seenn 
Mart.) ins. (Cos ev. Cohackaray, | Au 
WklyNC 391, 10 WklyNC 104. 

S. C.—Montague v. Dent, 44 S..C. 
Te 135,) 6%. cA mu? 5722 

Tex.—Taylor v. Lee, (Civ. A.) 139 
SW 908. 

Wash.—Hall v. Taw Guarantee, 
etc., Soc., 22 Wash. 305, 60 P 643, 79 
AmSR 9385. 

N. S.—Dorey v. Gray, 42 N. S. 259. 

77) UU. uS:—New, York, “Ins. Co: 
v. Allison, 107 Fed. 179, 46 CCA 229 
[certiorari den 181 U. S, 618, 21 SCt 
923, 45 L. ed. 1030]. 

Cal.—Fratt v. Whittier, 58 Cal. 126, 
41 AmR 251. 

Ind.—McFarlane v. Foley, 27 Ind. 
A. 484, 60 NE 357, 87 AmSR 264. 

Ky.—Smith v. Com., 14 Bush 31, 
29 AmR 402; Johnson v. Wiseman, 4 
Metc. 357, 88 AmD 475. 

La.—Scovel v. Shadyside Co., 137 
La. 918, 69 S 745, AnnCas1917B 178. 

N. J.—Security Trust Co. v. Temple 
Co., 67 N. J. Eq. 514, 58 A 865; Cun- 
ningham v. Seaboard Realty Co., 67 
No J. Ha. 210, 58 A 819. 

N. Y.—Newman v. Montrose Realty 
Go., 92 Misc. 182, 155 NYS 253; Ber- 
liner v. Piqua Club Assoc., 32, Misc. 
470, 66 NYS 791 [aff 73 App. Div. 
622, si6) NYS GCE: ; 

Pa.—Central Trust,.ete., Co. v. Cin- 
cinnati Grand Hotel Co., 11 Oh. Dec. 
(Reprint) 348, 26 CincLBul 149. 

R. I.—Canning v. Owen, 22 R. I. 
624, 48 A 1033, 84 AmSR 858. 

Ont.—Stack v. S. Eaton Co., 4 Ont. 
L. 335. 


[a] Question of fact.— Gas fix- 


Mise. 470, 66 NYS 791 [aff 73 App.| tures are not ‘as matter of law per- 


Div. 662, 76 NYS 671]; Gunderson v. 
Swarthout, 104 Wis. 186, 80 NW 465, 
76 AmSR 860. 

74. New York L. Ins. Co. v. Alli- 
son, 107 Fed. 179; 46 CCA 229 [cer- 
tiorari den 181 U. S. 618, 21 SCt 923, 
45 L. ed. 1030]; Prudential Ins. Co. 
v. Guild, (N. J. Ch.) 64 A 694; Filley 
v. Christopher, 39 Wash. 22, 80 P 834, 
109 AmSR 8538. 


75. Fechet v. Drake, 2 Ariz. 239, 
ir. OU4s erudential Ins, “Com Vv. 
Guild, (N. J. Ch.) 64 A 694. 


76. U. S.—New York L, Ins. Co. 


sonal property, but they may or may 
not be according to the facts and 
circumstances which tend to show 
that they do or do not belong to the 
building, and were or were not in- 
tended to remain with it as part of 
it.’ Hook v. Bolton, 199 Mass. 244, 
85 NE 175, 127 AmSR 487, 17 LRANS 
699. 

78. Stone v. Suckle, (Ark.) 224 
SW 735. 

{a] Ceiling fans installed in a 
hotel, which were adapted to _ the 
property’s use and were attached by 


the like, have been regarded as part of the realty.°? 


Trees and plants in a nursery have been regarded 
as part of the realty, so as to pass by a deed or a 
mortgage thereof.*1 

Store counters, shelving, show cases, racks, and 


2&2 


insulated screws, and had their wireg¢ 
Wrapped around the wires of the 
building and the place of wrapping 
concealed by ornamental fittings 
were fixtures. Stone v. Suckle, (Ark.) 
224 SW 735. 

79. See cases infra this note. 

[a] Mirror held realty when (1) 
firmly attached to the chimneybreast 
by a moulding and seat of the same 
character as the rest of the wood- 
work in the room, and not remov- 
able without breaking the plaster 
(Spinney v. Barbe,» 43 Ill. A. 585), 
(2) or set in the recesses of a wall 
and its removal would leave the wall 
in its rough state (Mackie vy. Smith, 
5 La. Ann. 717, 52 AmD 615), (3) or 
made part of the wall of house 
(Ward v. Kilpatrick, 85 N. Y. 413, 39 
AmR 674; Venango Lodge No. 255 
ae O. F. v. Crawford, 18 Pa. Dist. 

80. See cases infra this note. 

[a] Mirror held personalty when 
Supported by hooks or’ supports 
attached to the wall and capable of 
being detached from the supports 
without injuring the walls. Loan v. 
Gregg, 55 Mo. A. 581; Cranston v. 
Beck, 70° NS. Us 145, 56) Aen Mie-= 
Keage v. Hanover F. Ins. Co., 81 
N. Y. 38, 37 AmR 471; Columbia Ins. 
Co. v. Kneisley, 9 Oh. Dec. (Reprint) 
432, 13 CincLBul 437; Taylor v. Lee, 
(Tex. Civ. A.) 139 SW 908. 
phous Cal.—Fox v. Brissac, 15 Cal. 

Colo.—Dubois v. Bowles, 30 Colo. 
44, 69 P 1067. 
eur Whee v. Millon, 31 Conn, 

Ill.—Smith v. Price, 39 Ill. 28, 89 
AmD 284. 

Iowa.—Adams v. Beadle, 
439, 29 AmR 487. 

N. Y.—Hamilton vy. Austin, 36 Hun 


47 Iowa 


Bred Wintermute vy. Light, 46 Barb. 
[a] But a mortgagor may sell 


such trees as are suitable for trans- 
planting as long as he has a right 
to redeem. Adams v. Beadle, 47 Iowa 
439, 29 AmR 487; Price v. Bravton, 
19 Iowa 309; Miller v. Baker, 1 Metc. 
(Mass.) 27. 

sz. Ala.—Johnston v. Philadelphia 
Morteg.. etc., Co., 129 Ala. 515, 30 8 
15, 87 AmSR 75. 

D. C.—Towson v. Smith, 13 App. 48. 

Ga.—Brigham v. Overstreet, 128 
Ga. 447, 57 SE 484, 10 LRANS 452, 
11 AnnCas 75. 

Ill— Owings v. Estes, 256 Ill. 553, 
100 NE 205, 48 LRANS 675. 

Kan.—L. & M. Mercantile Co. v. 
Wimer, 94 Kan. 5738, 146 P 1162. 

Ky.—Griffin v. Jansen, 39 SW 43, 


LOR Key 119; 

Mass.—Houle v. Abramson, 210 
Mass. 83, 96 NE 77. Contra Kimball 
v. Masters of Grand Lodge M. M., 


131 Mass. 59; Guthrie v. Jones, 108 


DViatsisa sO 
PPA Y.—Tabor y. Robinson, 36 Barb. 
oe 
1 fm a v. Palmer, 2 Kuip 
349. 


Vt.—Connor vy. Squiers, 50 Vt. 680. 

Ont.—McCausland v. McCallum, 3 
Ont: 305° Stack y.-T.> Haton Co.; 4 
Ont. L. 335. 
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Various other articles, besides those above men- 
part of the realty 
for’ the purpose of a conveyance or mortgage,*? 
while as to quite a number of articles a contrary 


tioned, have been held to be a 


[a] Cash carrier system part of 
realty. L. & M. Mercantile Co. v. 
Wimer, 94 Kan. 573, 146 P 1162. 


[b] Meat box (1) in storehouse part 
of realty. Brigham v: Overstreet, 
128 Ga. 447, 57 SE 484, 10 LRANS 
452, 11 AnnCas 75. (2) Contra as to 
ice box in meat shop. Griffin v. 
Jansen,.39 SW 43, 19 KyL 19. 

[ec] Desk in office, held realty. 
Towson v. Smith, 13 App... (D. C.) 
48; Capehart v. Foster, .61 Minn. 132, 
63 NW .257, 52 AmSR 582; Western 
Nat. Bank v. Gerson, 27 Okl. 280, 117 
P 205. 

[d] Bank counter held realty. 
Western Nat. Bank v. Gerson, 27 Okl. 
Z230;0 4417 P2205. 

83. See cases infra this note. 

[a] Held part of realty.—(1) 
Bakers’ tables and trays. Taylor v. 
Plunkett, 20 Del. 467, 56 A 384. (2) 
Bar and barroom equipment. Wood- 
ham v. Crookston First Nat. Bank, 
48 Minn. 67, 50 NW 1015, 31 AmSR 
622; D’Augigney v. Brunswick-Balke- 
Collender Co., (Alta.) [1917] 1 West 
Wkly 1331. Contra Schreyer v. Jor- 
dan, 27 Misc. 643, 58 NYS 206 
[aff 30 Misc. 764, 61 NYS 889]. And 
see Smith v. Bay State Sav. Bank, 
202 Mass. 482, 88 NE 1086 (holding 
that whether bar was part of realty 
question for jury and disapproving 
Minnesota case). (2) Bell in a cupola 
or bell tower. Alvord Carriage Mfg. 
Co. v. Gleason, 36 Conn. 86; Weston 
v. Weston, 102 Mass, 514. But con- 
tra as to a plantation bell merely set 
on posts. Cole v. Roach, 37 Tex. 413. 
(4) Billboard. Cochrane v. McDer- 
mott Adv. Agency, 6 Ala. A. 121, 60 
S 421. (5) Bookcases the removal 
of which would also remove part of 
the washboard around the floor, and 
a hat rack built into the room. Co- 
lumbia Ins. Co. v. Kneisley, 9 Oh. 
Dec. (Reprint) 432, 13 CincLBul 437. 
(6) Chairs in theater. New York L. 
Ins. Co. v. Allison, 107 Fed. 179, 46 
CCA 229: [certiorari den 181 U.S. 


618) 21) SCt- 923, 45 Ii” ed. 103015 
Temple Co. v. Penn Mut. L. Ins. Co., 
69 N. J. L. 36, 54 A 295; Willey vy. 


Christopher, 39 Wash. 22, 80 P 834, 
109 AmSR 853. (7) Cooking cop- 
pers, washtubs and water tubs. Cole- 
grave v. Dias Santos, 2 B. & C. 16, 
9 HCL 42, 107 Reprint 311. (8) Elec- 
tric annunciator attached to the wall 
and to all the wires of the electric- 
bell system of hotel. Capehart v. 
Foster, 61 Minn. 132, 68 NW 257, 52 
AmSR 582. (9) Hay cutter, malt 
mill and grinding stones. Walmsley 
v. Milne, 7 C. B. N. S. 115, 97 ECL 
115, 141 Reprint 759° (10) Hop poles 
piled on the land between seasons. 
Bishop v. Bishop, 11 N. Y. 1238, 62 
AmD 68. (11) Hotel sign attached 
to a post on the sidewalk in front of 
the hotel. Redlon v. Barker, 4 Kan. 
445, 96 AmD 180. (12) Ice in an ice- 
house on the premises of a hotel held 
to pass as a fixture to one purchas- 
ing just before the summer time. 
Hill v. Mundy, 89 Ky. 36, 11 SW 956, 
11 KyL 248, 4 LRA 674. (13) Log- 
ging road, constructed of ties partly 
embedded in the _ soil with rails 
spiked thereon. Basnight v. Small, 
163 N. C. 15, 79 SE 269. (14) Man- 
tels attached -to building. Scovel v. 
Shadyside Co., 187 La. 918, 69 S 745, 
AnnCas1917B 178; Venango Lodge 
Nom 20a TOL OF Hiyv..Oraiwtord, 18 
Pa. Dist. 665. Contra Philadelphia 
Mortg., etc., Co. v. Miller, 20 Wash. 
607, 56 P 382, 72 AmSR 188, 44 LRA 
559. (15) A money drawer and ticket 
box in theater. Filley v. Christopher, 
39 Wash. 22, 80 P 834, 109 AmSR 
853. (16) Organ in church placed 
in a recess left to receive it, the or- 
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gan being necessary to complete the 
design and architectural finish of the 
building. Rogers v. Crow, 40 Mo. 91, 
93 AmD 299. (17) Paintings on can- 
vas cemented to the ceiling. Cahn v. 
Hewsey, 8 Misc. 384, 29 NYS 1107, 21 
AbbNCas 387. (18) Partitions in a 
store. Smyth v. Sturges, 108 N. Y. 
495, 15 NE 544. (19) Planks used for 
floor of gin house. Bryan v. Law- 
rence, 50 N. C. 337. (26) Platform 
seales, Arnold v. Crowder, 81 Ill. 
56, 25 AmR 260; Thomson v. Smith, 
111 Iowa 718, 88 NW 789, 82 AmSR 
541, 50 LRA 780; Bliss v. Whitney, 9 
Allen (Mass.) 114, 85 AmD 745; Han- 
non vy. Kelly, 156 Wis. 509, 146 NW 
512;\ Handrahan v. Buntain, (Pr. 
Edw. Isl.) 15 DomLR 117, 13 Hast 
LR 377. Contra O’Donnell v. Bur- 
roughs, 55 Minn. 91, 56 NW 579; 
Haggert v. Brampton, 28 Can. S. C. 
174 (scales on wheels); Markle v. 
Houck, 19 U. C. Q. B. 164. (21) Rail- 
road, roadbed, or embankment, pro- 
tected by rip-rap. Omaha _ Bridge, 
ete., R. Co. v. Whitney, 68 Nebr. 389, 
94 NW 518, 99 NW 525. (22) Safes. 
Parker v. Blount County, 148 Ala. 
275, 41 S 923; Haggert v. Brampton, 
28 Can. S. C. 174. Contra Moody v. 
Aiken, 50 Tex. 65; Kriegler v. Spo- 
kane Merchants’ Assoc., (Wash.) 189 
P 1004. (28) Stone statue weigh- 
ing three tons and a stone dial 
weighing three hundred pounds, 
resting upon blocks of stone on 
a foundation. Snedeker v. War- 
Pies tel Qe News Youn a (Oe (24) SeOnm 
windows and _ doors. Roderick v. 
Sanborn, 106 Me. 159, 76 A 263, 30 
LRANS 1189, 20 AnnCas 469; Dorey 
v. Gray, 42 N. S. 259, Contra Peck 
v. Batchelder, 40 Vt. 233, 94 AmD 
392. (25) Theater curtains and 
seenery. Filley v. Christopher, 39 
Wash. 22, 80 P 834, 109 AmSR 853. 
(26) Tramway in quarry, consisting 
of rails and sleepers not removable 
without injury to the freehold. Ex 
p. Moore, ete., Banking Co., 14 Ch. D, 


379. (27) Water filter. Fratt v. 
Whittier, 58 Cal. 126, 41 AmR 251; 
Berliner v. Pequa Club Assoc., 32 


Misc. 470, 66 NYS 791 [aff 73 App. 
Div. 622, 76 NYS 671]. (28) Wharf. 
Pritchard v. Pasquotank, etc., Steam- 
Hon ConeLadeN. Cet a loesoms bul Luts 
LRA1916A 961. (29) Pump, rods, and 
trough. Boyd v. Hurd, (Tex. Civ. A.) 
207 SW 339. (30) Curbing inclosing 
a burial lot and a stone monument 
therein. Oakland Cemetery Co. v. 
Bancroft, 161 Pa. 197, 28 A 1021. 
(31) Freight elevator bolted and at- 
tached to building and installed in 
the manner that freight elevators 
are usually installed, by owners for 
the sole purpose of serving the build- 
intention to take the 
elevator with them if they ever 
moved but without a definite inten- 
tion to move at the time of its in- 
stallation, held a fixture in suit 
against purchaser. Blake-McFall Co. 
v. Wilson, (Or.) 193 P 902. — (32) 
Kitchen cabinet attached to building 
used as a residence so that it could 
not be removed without prizing up 
or first removing the molding which 
had been nailed to the floor around 
it, and without leaving the room in 
an unfinished condition., Hall  v. 
Burns, (Ark.) 225 SW 227. 


84. See cases infra this note. 
{a] Held not part of realty.— 
(1) <Anvils in blacksmith’s' shop. 


Haggert v.. Brampton, 28 Can. S. CG. 
174. (2) Ash cans. Cosgrove v. 
Troescher, 62 App. Div. 123, 70 NYS 
764. (3) Carpets. Manning v. Ogden, 
70 Hun 399, 24 NYS 70; Cosgrove v. 
Troescher, 62 App. Div. 123, 70 NYS 
764. , (4) China closets. ea _ Vv: 
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view was adopted.’ 

3. Language of Particular Instrument 
In General. 
or structure on land is within the operation of a con- 


The question whether an article 


Shakespear, 10 Montg. Co. (Pa.) 171, 
(5) Curtains. Hook y. Bolton, 199 
Mass. 244, 85 NH’ 175, 127 AmSR 487, 
17 LRANS 699; Hall v. Law Guar- 
antee, etc. Soc., 22 Wash. 305, 60 P 
643, 79: AmMSR 935. (6) Curtain rods. 
Manning v. Ogden; -70 -Hun 399,' 24 
NYS 70. (7) Fencing material, not 
in place. Thweat v. Stamps, 67 Ala. 


‘96; Harrell v. Taylor, 114 Ark. 111, 


169 SW 779; Cook v. Whiting, 16 Ill. 
480; Harris v. Scovel, 85 Mich. 32, 
48 NW 173; Longino vy. Wester, (Tex. 
Civ. A.) 88 SW 445; Multerer v. Dal- 
lendorfer, 158 Wis. 268, 148 NW 1084. 
Contra Goodrich v. Jones, 2 Hill (N. 
1) 142 (temporarily detached); 
Hackett v. Amsden, 57 Vt. 432; Noble 
v. Sylvester, 42 Vt. 146. (8) Finish: 
ing material for building not yet in 
place. Bassett v. Breen, 118 Me. 279, 
107 A 832; Blue v. Gunn, 114 Tenn. 
414, 87 SW 408, 108 AmSR 912, 69 
LRA 892, 4 AnnCas 1157; Peck v. 
Batchelder, 40 Vt. 233, 94 AmD 392. 
Contra Rahm v. Domayer, 137 Iowa 
18, 114 NW 546, 15 LRANS 727. (9) 
Ice box used in store or tavern. Grif- 
fin v. Jansen, 39 SW 43, 19 KyL 19; 
Park v. Baker, 7 Allen (Mass.) 78, 
83 AmD 668. (10) Iron grain bin. 
Tolle v. Vandenberg, 44 Okl. 780, 146 
P22. (11) Lamps, candlesticks, 
sconces, brackets, and other contri- 
vances for lighting by means of 
candles, oil, or other fluids are like- 
wise personalty. Rogers v. Crow, 40 
Mo. 91, 93 AmD 299. (12) Screens 
for windows and doors. Durkee v. 
Powell, 75 App. Div. 176, 77 NYS 368; 
Lea v. Shakespear, 10 Montg. Co. 
(Pa.) 171; Hall v. Law Guarantee, 
ete., Soc., 22 Wash. 305, 60 P 6438, 79 
AmSR 935. Contra Fratt v. Whit- 
tier, 58 Cal. 126, 41 AmR 251; Cun. 
ningham vy. Seaboard Realty Co., 67 
N. J. Eq. 210, 58 A 819. And see 
Hook v. Bolton, 199 Mass. 244, 85 NE 
175, 127 AmSR 487, 17 LRANS 699 
(question for jury). (13) Marble 
slabs on brackets, but not screwed 
thereto. Weston v. Weston, 102 
Mass. 514. (14) But such slabs on 
a counter were held to be realty if 
they were necessary and not merely 
ornamental. Harmony Bldg. Assoc. 
v. Berger, 99 Pa. 320. (15) Office fur- 
niture, fuel, materials and other de- 
tached property of railroad company. 
Hunt v, Bullock, 23 Ill. 320. (16) 
Ornamental vases. Pfluger v. Car- 
michael, 54 App. Div. 153, 66 NYS 
417. (17) Playhouse built of boards 
picked up by a child of the vendor, 
and other children, nailed together 
and to the fence, and owned jointly 
by the children. Kirchman v. Lapp, 
19 NYS 831. (18) Sprayer and har- 
row on farm. Harrell v. Taylor, 114 
Ark. 111, 169 SW 779. (19) Stepping 
stone on sidewalk. Pfluger v. Car- 
michael, 54 App. Div. 153, 66 NYS 
417. (20) Sticks or pieces of scant- 
ling used for curing tobacco. Ochs 
v. Tilton, 181 Ind. 81, 103 NE 837; 
Noyes v. Terry, 1 Lans. (N. Y.) 219. 
(21) Stuffed birds attached to movable 
metal trays in cases fastened to the 
walls of a private museum. Hill v. 
Bullock, [1897] 2 Ch. 482. (22) Tele- 
phone in house. Hickman y. Booth, 
131 Tenn. 32, 173 SW 488. (28) Un- 
laid rails. Alper v. Tormey, 1 Cal. 
A, 634, 82 P 1068. (24) Weather- 
vane with the owner’s name cn it, 
attached to the roof of a house. Har- 


mony Bldg. Assoc. v. Berger, 99 
Pa, 320. (25) Windmill. Hall v. Law 
Guarantee, etc., Soc., 22 Wash. 305, 


60 P 643, 79 AmSR 935; Cockshutt 
Plow Co. v. McLoughry, 2 Sask. L. 
259. (26) Window shades. Hook v. 
Bolton, 199 Mass. 244, 85 NE 175, 
127 AmSR 487, 17 LRANS 699; Dur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 112-114] 


veyance or mortgagee being primarily one of the 
intention of the parties to the instrument,®* that is, 
of the construction of the language thereof, the 
specific terms of description may determine whether 
the particular articles are embraced therein, irre- 
spective of the character of such articles as part 


of the realty or as personalty.%¢ 


Conveyance of factory by name. A conveyance 
of a mill or manufacturing establishment by a gen- 
éral name, or terms of description commonly under- 
stood to embrace all its essential: parts, passes the 
machinery belonging thereto, whether annexed to 


the freehold or not.87 
Conveyance of ‘‘fixtures.’’ 


kee v. Powell, 75 App. Div. 176, 77 
NYS 38; Cosgrove v. Troescher, 62 
App. Div. 123, 70 NYS 764. 

85. See supra § 110. 

86. See cases infra this section. 

87. Ala.—Hancock vy. Jordan, 7 
Ala. 448, 42 AmD 600. 

Conn.—Alvord Carriage Mfg. Co. 
v. Gleason, 36 Conn. 86; Baldwin v. 
Walker, 21 Conn. 168. 


Kan.—Cook v. Condon, 6 Kan. A. 
Dee, OL WP 68%, 
Me.—Pope v.. Jackson, 65 Me. 162. 


N. H.—Lathrop v. Blake, 23 N. H. 


46, 

N. J.—Delaware, etc, R. Co. v. 
‘Oxford Iron Co., 36\N. J. Eq. 452; 
Potts v. New Jersey Arms, etec., Co., 
OE IN GS. iq. 395 Path i INe J. Hayate). 

Pa.—Hoskin v. Woodward, 45 Pa. 
42; Williams’ App., 16 A 810; Harlan 
v. Harlan, 15 Pa. 507, 538 AmD 612. 

Eng.—Place v. Fagg, 4 M. & R. 
277. 

{a] MTllustrations.— (1) Convey- 
ance of a sawmill with the appur- 
tenances held to cover the mill chain, 
dogs, and bars, which were in their 
appropriate places at the time. Far- 
rar v. Stackpole, 6 Me. 154, 19 AmD 
201. (2) Conveyance of sawmill held 
to pass the dock and booms used in 
its operation. John Spry Lumber 
Co. v. The C. H. Green, 76 Mich, 320, 
43 NW 576. (3) Mortgage of brew- 
ery held to, include storage tanks, 
fermenting tubs, chip casks, a large 
kettle, and pipes, which were not at- 
tached to the realty except by their 
weight, but could not be removed 
from the building without taking 
them to pieces, and were adapted to 
use in the brewery, it being inferrible 
that such was the intention of the 
parties. Dehring v. Beck, 146 Mich. 
706, 110 NW 56. (4) Mortgage or con- 
veyance of machine shop held to in- 
clude all the fixed elements or ma- 
chinery that give it its peculiar char- 
acter aS a machine shop. Hoskin v. 
Woodward, 45 Pa. 42. (5) Mortgage 
of “mills” held to include machinery. 
Cook v. Condon, 6 Kan. A. 574, 51 P 
587. 

{[b] Descriptive language. — But 
language merely descriptive of the 
realty does not have this effect. 
Teaff v. Hewitt, 1 Oh. St. 511, 59 
AmD 634 (holding that the addition 
to the description of the land of the 
words “on which is erected a woolen 
manufactory” was descriptive of the 
realty, and did not convert into fix- 
tures and pass title in things per- 
sonal in their nature, although a part 
of the mill). ' 

[c] Mortgage “embracing the fac- 
tory building used as a cotton mill” 
held not to include loose machinery 
in the mill. Rogers v. Prattville 
Mfg. Co., 81 Ala. 483, 1 S 6438, 60 
AmR 171. 

88. Pickerell v. Carson, 8 Iowa 
544, 

[a] Illustration. — A mortgage 
which covered land on which was a 
gristmill “with all the fixtures,” was 


¢ The term ‘‘fixtures,’’ 
when used in a conveyance, is construed, it seems, 
as meaning articles annexed to the realty,’ unless 
it appears to have been intended by the parties to 


FIXTURES 


ment. 


[26C.J.] 727 


have some other meanine.%9 

[§ 113] b. Exception or Reservation in Instru- 
An express exception or reservation in the 
instrument of an article which would otherwise, 
by reason of its annexation to the realty, pass as 
part thereof, is effective to exclude it from the oper- 


ation of the instrument.2° 


held to cover an Acme oil engine, 
cidermill, grinder, presses, paring 
machines, belts, shafting, and pease 
slicer, they bein2 ‘fixtures’ under 
the decisions. Hathaway v. Orient 
Ins: Co:,) 1 IN¥S—413 [aft 134 IN, Y. 
409, 32 NE 40, 17 LRA 514]. 

[b] The words ‘fixtures and fit- 
tings up” in a conveyance of the 
fee held not to include the furniture 
of a house, although it is at the time 
let furnished to a tenant. Simmons 
v. Simmons, 6 Hare 352, 31 EngCh 
3852, 67 Reprint 1202. 

89. McCall v. Walter, 71 Ga. 287; 
Stettauer v. Hamlin, 97 Ill. 312; Mar- 
tin! Sv." Copel 28) NeLiYs 180s) Copp, Ve 
Swift, (Tex. Civ. A.) 26 SW 438. 

[a] Stock and fixtures—In a 
mortgage on a debtor’s “stock and 
fixtures”? then in his store, the term 
“fixtures” was held to apply to store 
appliances which could be removed 
from the realty, but which were rot 
for sale as stock in the_ store. 
Sawyer v. Long, 86 Me. 541, 30 A 111. 

[b] Mortgage of mining lease 
and “fixtures” held to include cars 
used in mining. Baker v. Atherton, 
15 Pa. Co. 471, 7 Kulp 418. 

{c] Provision in mortgage that 
plant and machinery be considered 
fixtures for purposes of mortgage is 
controlling. Canada Permanent Loan, 
ete., Co. v. Traders Bank, 29 Ont. 479. 

{d] “Fixtures and utensils.”—A 
mortgage, by the tenant under a 
lease, of a stock of goods “and all 
fixtures and utensils in said store be- 
longing to the mortgagor” held to 
cover an iron safe, the showcase, 
platform, scales, and trucks, copy- 
ing press, chandelier, and cheese 
case, which were in use in the store 
at the execution of the mortgage, 
these being either utensils or remov- 
able fixtures. McCall v. Walter, 71 
Ga. 287, 290, 

[e] “Fixtures” to personalty.—A 
track scale used in connection with 
an elevator was held to be included 
in a chattel mortgage given upon 
such elevator, which was not a part 
of the realty, and ‘fixtures belonging 
thereto,” the scale having beer 
bought for use with the elevator, 
and mainly used for the purpose of 
carrying on the business of the ele- 
vator. McGorrisk v. Dwyer, 78 lowa 
279, 16 AmSR 440. 

90. Leonard v. Clough, 133 N. Y. 
292, 31 NE 93, 16 LRA 305; Straw v. 
Straw, 70: Vt. 240, 39 A 1095; Hare 
Vv. -Elorton; 5° B. & Ad. 715, 27 HCE 
302, 110 Reprint 954, 14 ERC 699. 

[a] Reservation implied from. 
language used.—(1) Where a deed 
conveyed two dwelling houses and a 
foundry, it was held that if the 
granting part of the deed had men- 
tioned only the dwelling houses and 
the founcry, the fixtures in each 
would have passed; but as the deed 
went on to say “together with all 
grates, boilers, bells, and other fix- 
tures in and about the said two 
dwelling houses,’ while no mention 


[§ 114] 4. Extraneous Agreement or Exceptien. 
An extraneous agreement that certain articles, al- 
though annexed, shall not pass thereby has been 
given effect regardless of the fact that the agree- 
ment is in no way referred to in the mortgage in- 
strument or conveyance.®! 
or reservation of fixtures on the premises has been 
held effective to withdraw them from the operation 
of the instrument.®? 
dinarily to the effect that an oral exception or re- 


Even an oral exception 


The cases are, however, or- 


was made of fixtures in the foundry, 
those of the latter did not pass. 
Hare v. Horton, 5 B. & Ad. R1Lby 27 
ECL 302, 110 Reprint 954, 14 HRC 
699. (2) But the enumeration in 
a deed of land with the house there- 
on of certain articles in the house 
which, being personalty, would not 
pass by a grant of the realty, was 
held not to exclude other articles not 
enumerated, which, as between 
grantor and grantee, might be treat- 
ed as part of the realty. Leonard v. 
Stickney, 131 Mass. 541 (distinguish- 
ing case last cited). 

[b] Reservation of “nermanent 
fixtures or appurtenances” on the 
conveyance of a hotel was held not 
to cover the gas fixtures and fittings, 
the kitchen range and boiler, a pat- 
ent water filter, tanks, and mosquito 
screens. Fratt v. Whittier, 58 Cal. 
126, 41 AmR 251. 

{c] That machinery is referred to 
as personalty in a mortgage does 
not except it from the operation 
thereof, it being legally part of the 
realty and expressly included there- 
in. Lyle vy. Palmer, 42 Mich. 314, 2 
NW 921. 

91. Ala. — Parker v. Blount 
County, 148 Ala. 275, 41 S 923. 


Ga.—Power v. Garrison, 141 Ga: 
429, 81 SE 225, 
N. Y.—Brunswick Constr. Co. v. 


116 App. Div. 468, 101 NYS 

Or.—Blake-McFall Co. v. Wilson, 
LOSE PMI 02. 

Wash.—Robinson Codfish Co. v. 
Porter Fish Co.» 75 Wash. 181, 134 
Pe sik 

(a] Provision in contract of sale 
excepting fixtures not merged in 
deed. Power v. Garrison, 141 Ga. 
429, 81 SE 225; Brunswick Constr. 
Co. v. Burden, 116 App. Div. 468, 101 
NYS 716; Robinson Codfish Co. v. 
Porter Fish Co., 75 Wash. 181, 134 P 
811, 

[b] A reservation of “fixtures” 
has been held to include mantels and 
hinges that had been made to match 
the furniture, and flooring which was 
a part of a parquet floor laid over a 
permanent floor which remained; 
they not being distinctively realty 
9r an essential permanent part of 
the building. Brunswick Constr. Co. 


Burden, 
716. 


v Burden, 116 App. Div. 468, 101 
NYS 716. 
[c] The grantor’s failure to re- 


move excepted articles within stipu- 
lated time held not to deprive him 
of right of removal. Power v. Gar- 
rison, 141 Ga. 429, 81 SE 225. 

92. Pea v. Pea, 35 Ind. 387; Fred- 
erick v. Devol, 15 Ind. 357. 

[a] Distinction as regards char- 
acter of article—A parol under- 
standing that the grantor retained 
the house on the premises was held 
inadmissible, it being contradictory 
of the deed, while a cotton gin and 
the running gear thereof, being cap- 
able of treatment by the parties as 
either realty or personalty, could hs 
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not affecting the vendor’s right to claim such ar- 
ticles as covered by a purchase-money mortgage on 
the realty,°® although in other decisions a contrary 
view was apparently asserted.®” 


servation of fixtures is a nullity.®* 

' [§ 115] 5. Contemporaneous Chattel Mortgage 
or Bill of Sale. That a chattel mortgage was also 
given on the article annexed does not show, con- 


clusively at least, that the article is not to be re- 
garded as part of the realty for the purpose of a 
mortgage on the latter, it being recognized that this 
may be merely a measure of precaution. 
a chattel mortgage was given has been referred to 
as evidence that the article in terms included therein 
was not intended to be covered by the mortgage on 
That a separate bill of sale of articles 
annexed was executed at the time of a conveyance 
of the realty has occasionally been regarded as 


the realty.®® 


shown by parol to have been intend- 
ed to be excluded from the operation 
of the deed. Smith v. Odom, 63 Ga. 
499. See also Bricker vy. Whisler, 65 
Ind. A. 492, 117 NE 550 (indicating a 
like distinction). 

{b] Third person, not party to 
conveyance, may show oral reserva- 
tion of article annexed. Hensley v. 
Brodie, 16 Ark. 511; Tyson v. Post, 
Ae Ne Wen 2 Li be NE 316, 2 Ams 

Evidence as to intention of parties 
See supra § 110 note 41. 

93. D. C.—Towson vy. Smith, 13 
App. 48. 

Ill.— Smith v. Price, 39 Ill. 28, 89 
AmD 284, 

Iowa.—State Security Bank v. Hos- 
kins, 130 Iowa 339, 106 NW 764, 8 
LRANS 876. 

Ky.—David v. Eastham, 81 Ky. 116. 

Mass.—Noble v. Bosworth, 19 Pick. 

etc., 


314. 

Mich.—Detroit, ee (OO many 
Forbes, 30 Mich. 165. 

Miss.——McLeod y. Clark, 110 Miss. 
861, 712 S 11 [quot Cye]. 

N. H.—Wadleigh v. Janvrin, 41 N. 
H. 503, 77 AmD 780. 

N. Y.—Leonard vy. Clough, 133 N. 
YY, 292, 31 2Nbm 93; 16) DRA 305 "[rev 
59 Hun 627, 14 NYS 339]; Lacustrine 
Fertilizer Co. v. Lake Guano, etc., 
Comoe ONE Mien 206s 

N. C.—Horne vy. Smith, 105 N. C. 
322, 11 SE 373, 18 AmSR 903; Bond 
VieIGOKe, KL UN. Crr9'7. 

Tex.—Alexander v. Anderson, (Civ. 


A.) 207 SW 205. 
Wis.—Hannon v. Kelly, 156 Wis. 
29 Ont, 


509, 146 NW 512, 

Ont.—Minhinnick v. Jolly, 
238 [app dism 26 Ont. A. 42]. 

[a] As against bona fide pur- 
chaser from grantée, an oral excep- 
tion of fixture is a nullity. Muir v. 
Jones, 28 Or. 332, 31 P 646, 19 LRA 
441, 

94, Mich.—Studley v. Ann Arbor 
Sav. Bank, 112 Mich. 181, 70 NW 426; 
Miles v. McNaughton, 111 Mich. 350, 
69 NW 481. 

N. Y.—McRea v. Troy Cent. Nat. 
Bank, 66 N. Y. 489; Trowbridge v. 
Hayes, 21 Misc. 234, 45 NYS 635. 

Wis.—Homestead Land Co. Vv. 
Becker, 96 Wis. 206, 71 NW 117. 

Man.—Sun L. Assur. Co. v. Tay- 
lor, 9 Man. 89, 13 CanLTOccNotes 
106. 

Ont.—Stevens v. Barfoot, 13 Ont. 
A. 366. 

95. Studley v. Ann Arbor Sav. 
Bank, 112 Mich. 181, 70 NW 426. 

96. Cooper v. Harvey, 16 NYS 660; 
Morris’ App., 88 Pa. 368. 

97. Zeller v. Adamy 30 N. J.. Eq. 
421; Fortman v. Goeppel, 14 Oh. St. 
558! And see Folsom v. Moore, 19 
Me. 252 (where all parties agreed 
that article should be regarded as 
personalty); Merrill v. Wyman, 80 
Me. 491, 15 A 58 (where the sep- 
arate mention of certain machinery 
in conveyance of realty was held to 
make it personalty for purpose of 
purchase-money mortgage). 

{a] Failure of a bill of sale of 
personalty on the premises to men- 


But that 


tion certain articles annexed was 
held evidence that they were realty 
for the purposes of a purchase-money 
mortgage. Cahn v. Hewsey, 8 Misc. 
384, 29 NYS 1107, 31 AbbNCas 387. 

{[b] Subsequent separate transfer. 
—That mortgagor, long after mort- 
gage, transferred article, is not evi- 
dence as against mortgagee that the 
article was not intended to be part 
of realty, this being a mere self- 
serving declaration. Lord v. Detroit 
Sav. Bank, 132 Mich. 510, 93 NW 
1063. 

98. Christian v. Dripps, 28 Pa. 
271; Boyd v. Shorrock, L. R. 5 Eq. 


72. 

“We cannot conceive how there 
could be a custom to control the ef- 
fect of a deed between grantor and 
grantee. What would pass by the 
deed as part of the realty could only 
be excepted by an express reserva- 
tion, and such reservation would have 
to be made in every deed for no 
number of express reservations in 
deeds, would establish a custom. A 
custom which might be clearly estab- 
lished, as between landlord and ten- 
ant, could not possibly affect a con- 
veyance by the owner of the fee who 
had annexed the chattels to the 
realty.’ Thomas v. 76 Mo. 
72, 79, 48 AmR 756. 

{a] But there is a contrary de- 


Davis, 


cision as regards articles annexed: 


after making of mortgage. Choate 
v. Kimball, 56 Ark. 55, 19 SW 108. 

Custom or usage affecting deeds 
generally see Customs and Usages 


§§ 75, 78. : 

99. U. S.—Hill v. Farmers, etc., 
Nat, ‘Bank, 97 U. S. 450, 24 LL. ed. 
1051; In re Erie Lith. Co., 260 Fed. 


490; In re John Liddle Cut Stone Co., 
242 Fed. 691. ; 
Cal.—Union Water Co. v. Murphy’s 
Flat Fluming Co., 22 Cal. 620; Sands 
v. Pfeiffer, 10 Cal. 258. 
Colo.—Fisk v. People’s Nat. Bank, 
TA "ColomeAwnels a 5o “Pose. 
Del.—Equitable Guarantee, etc., Co. 
v. Knowles, 8 Del. Ch. 106, 67 A 961. 
Fla.—Seedhouse v. Broward, 34 


Fla. 509, 16 S 425. Q 
Ga.—Cunningham y. Cureton, 96 
Ga. 489, 23 SE 420. 
Tll.—Wood v. Whelen, 93 Ill. 153; 
Arnold v. Crowder, 81 Ill. 56, 25 
AmR 260. 


Ind.—Bowen v. Wood, 35 Ind. 268. 

Towa.—Ottumwa Woolen Mill Co. 
v. Hawley, 44 Iowa 57, 24 AmR 719. 

Kan.—Mutual Ben. L. Ins. Co. v. 
Huntington, 57 Kan. 744, 48 P 19. 


La.—Coltharp v. West, 127 La. 430, 
583 S 675; New Orleans Canal, etc., 
Co. v. Leeds, 49 La. Ann. 123, 21 S 


168; Weil v. Lapeyre, 38 La. Ann. 303. 
Me.—Ekstrom v. Hall, 90 Me. 186, 
38 A 106; Wight v. Gray, 73 Me. 297; 
Parsons v. Copeland, 38 Me. 537; Cor- 
liss v. McLagin, 29 Me. 115. 
Md.—Dudley v. Hurst, 67 Md. 44, 
8 A 901,~1 AmSR 368;. McKim vy. 
Mason, 3 Md. Ch. 186. 
Mass.—Hopewell Mills v. Taunton 
Sav. Bark, 150 Mass. 519, 23 NE 327, 
15 AmSR 235, 6 LRA 249; South- 
bridge Sav. Bank v. Mason, 147 Mass. 


[§ 116] 6. Effect of Custom. 
deed as conveying articles annexed to the land 
which is the subject of the deed cannot be controlled, 
it seems, by the existence of a custom to regard them 
as a part of the realty or the reverse. 

[§ 117] B. Annexations after Mortgage. Fix- 
tures annexed by a mortgagor of land after making 
the mortgage are subject thereto.%° 
apply in determining what articles are part of the 
realty in this case as when the annexation is pre- 


The effect of a 


The same rules 


500, 18 NE 406, 1 LRA 350; Maguire 
v.. Park, 140, Mass, 2%, 1 NEN 750: 
Thompson v. Vinton, 121 Mass. 139; 
Pierce v. George, 108 Mass. 78, 11 
AmR 310; Cole v. Stewart, 11 Cush. 
181; Butler v. Page, 7 Metc. 40, 39 
AmD 757; Winslow v. Merchants’ 
Ae Co. 3€" -Metes 306;) 38 » Amp 

Mich.—Lord y. Detroit Sav. Bank, 
132 Mich. 510, 98 NW 1063; Sturgis 
Nat. Bank v. Levanseler, 115 Mich. 
372, 73 NW 399; Coleman y. Stearns 
Mfg. Co., 38 Mich. 30. But see Fer- 
ris v. Quimby, 41 Mich. 202, 2 NW 
9 (annexor may keep article annexed 
free from lien by treating it as per- 
sonalty). 

Mo.—Curry v. Schmidt, 54 Mo. 515. 

Mont.—Dutro v. Kennedy, 9 Mont. 
TOTS £22) PTGS. 

N. H.—Langdon vy. Buchanan, 62 
N. H. 657; Burnside v. Twitchell, 43 
ay rh 380; Pettengill v. Evans, 5 N. 

N. J.—Doughty v. Owen, (Ch.) 19 

A 540; Roddy v. Brick, 42 N. J. Ha. 
218, 6 A 806 [rev on other grounds 
44 N. J. Eq. 244, 14 A’279, 6 AmSR 
889]; Delaware, etce., R. Co. v. Ox- 
ford iron: Co: 36) JN: 3: 2 Bia: u462e 
Rogers v. Brokaw, 25 N. J. Eq. 496 
[aff 26 N. J. Eq. 563]; Quinby Vv. 
Manhattan Cloth, ete., Co. 24 N. J. 
Eq. 260; Crane v. Brigham, 11 N. J. 
Ha.’ 29. : 
N. Y.—New York Security, etce., 
Co. v. Saratoga Gas, etc., Light Co., 
157 N. Y. 689, 51 NE 1092 [aff 88 
Hun 569, 34 NYS 890]; Davidson v. 
Westchester Gas-Light Co., 99 N. 
Y. 558, 2 NE 892; Bigler v. New- 
burgh Nat. Bank, 97 N. Y. 630 [aff 
26 Hun 520]; McRea v. Troy Cent. 
Nat. Bank,’ 66 N. Y. 489; Snedeker v. 
Warring, i2 N. Y. 170; Bishop v. 
Bishop pak Ne Ye 1235. 62, Am Di ose 
McFadden vy. Allen, 50 Hun 3861, 3 
NYS 356 [aff 134 N. Y. 489, 32 NB 
21, 19 LRA 446]; Laflin v. Griffiths, 
35 Barb. 58; Cooper v. Harvey, 16 
NYS 660; Phoenix Mills v. Miller, 4 
NYSt 787: Robinson v. Preswick, 3 
Edw. 246. 

N. C.—Foote v. Gooch, 96 N. C. 
265, 1 SE 525, 60 AmR 411; Bond v. 
Coke, iilaeNnn Gaew 

Or.—Johnson v. Pacific Land Co., 
84 Or. 356, 164 P 564. 

Pa.—Muehling v. Muehling, 181 
Pa. 148859 37) Av 527,59), AmSR "674: 
Roberts v. Dauphin Deposit Bank, 19 
Pani; Harlan: pv. Harlan.) 159 "bas 
507,:538 AmD 612, 

Vt.—Sturgis v. Warren, il Vt. 433. 

Eng.—Meux v. Jacobs, L. R. 7 H. 
L. 481; Longbottom v. Berry, L. R. 
5 Q. B. 123; Walmsley v. Milne, 7 C. 
B. N.S: 115, 97 BCL 1165,.141 Reprint 
759; Ex p. Belcher, 4 Deac. & C. 703. 

Ont.—Scottish American Ins. Co. v. 
Sexton, 26 Ont. 77; Rogers v. Ontario 
Bank, 21 Ont. 416; London, etce., 
Loan, ete., Co. v. Pulford, 8 Ont. Pr. 
150; Paterson v. Pyper, 20 U. C. C. 
Pic2its. ‘ 

[a] Equitable mortgages are 
within the rule. Longbottom v. 
Berrys. Le ino QB e123 nh xen. ean 
clay, 5 DeG. M. & G. 403, 54 EngCh 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 117-119] 


vious to a mortgage or conveyance. Occasionally, 
however, considerations are referred to in this con- 
nection which are inapplicable in the case of an an- 
nexation previous to the mortgage, such as the 
purpose for which the loan was ostensibly secured,? 
the mortgagee’s right to any appreciation in the 
value of the security, and a provision in the in- 
strument extending it to after-acquired property.‘ 

Trade fixtures. That the articles were annexed 
by the mortgagor for purposes of trade gives him 
no right to remove them.’ Even though the realty 
mortgage was made by one who was or became a 
member of a firm whch was occupying the mort- 
gaged premises, chattels annexed by the firm have 
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been regarded as subject to the mortgage,® although 
there are cases indicating a contrary view." 

[§ 118]. ©. Forfeiture of Rights under Convey- 
ance. Analogous to the case of a purchaser who 
loses his right to articles annexed by him owing 
to his failure to perform his contract ® is that of a 
grantee, holding under a conveyance containing a 
forfeiture clause, he losing his right to articles 
annexed by him in ease of the enforcement of a 
forfeiture for breach of the condition named. 

{§ 119] D. Fixtures for Purpose of Vendor’s 
Lien. Articles which pass upon the conveyance of 
the realty as being part thereof are subject to the 
grantor’s lien for the price,!° as are articles so an- 


302, 43 Reprint 926; Colonial Bank of 
ee Vege tlle ys silo, “Vict. ia 

[b] Annexations after foreclosure 
are likewise not removable by the 
mortgagor who made them. Guern- 
oor f Wilson, 134 Mass. 482. 

c 
annexed cannot after annexation be 
given a right of removal by the mort- 
gagor, as against the mortgagee 
when the sale was unconditional. 
Coleman v. Stearns Mfg. Co., 38 
Mich. 30. And see cases Supra § 72. 


Effect of agreement as to character 


before or at time of annexation see 
supra § 49. 

1. Ga.— Cunningham y. Cureton, 
96 Ga. 489, 23 SE 420. 


Mass.—Winslow v. Merchants’ Ins. 


Co., 4 Metc. 306, 38 AmD 368. 

N. Y.—McFadden vy. Allen, 134 N. 
Y. 489, 32 NE 21, 19 LRA 446; Sulli- 
van v.) Toole, 26.Hun 203; Rice. v. 
Dewey, 54 Barb. 455; Gardner y. Fin- 
ley, 19 Barb. 317; Cooper v. Harvey, 
16 NYS 660; Phenix Mills v. Miller, 
4 NYSt 787. 

N. C.—Foote v. Gooch, 96 N. C. 265, 
1 SE 525, 60 AmR 411. 

Eng.—Walmsley v. Milne, 7 C. B. 
ING] Sw) 115, 9% HCl, 115; 141 Reprint 
759; Ex p. Belcher, 4 Deac. & C. 7038; 


Dxiep: Reynal, 2° Mont;,.D. .& WD. 
443. 

[a] Contrary view.—(1) In Ala- 
bama it is stated that in the case 


of an annexation after the making 
of the mortgage on the real estate 
stronger evidence of an intention to 
make the article an accession to the 
realty is required. 
Lacy, 80 Ala. 103. (2) No other 
cases state any such distinction, and 
it is questioned in Muehling v. 
Muehling, 181 Pa. 483, 37 A 527, 59 
AmSR 674. d 

[b] In Kentucky (1) it was said 
that chattels attached to the realty 
by the mortgagor after the execu- 
tion of the mortgage, and not men- 
tioned therein, are not subject to the 
lien unless so attached that a re- 
moval will impair it, this view _ be- 
ing based on the fact that in that 
state the mortgagor retains the legal 
title and has power and_control over 
the property. Clore v. Lambert, 
78 Ky. 224. (2) But the authority 
of this case is apparently shaken by 
Louisville Bank v. Baumeister, 87 Ky. 
6, 15, 7 SW 170, 8 KyL 845 (where 
Lewis, J., said: “The rule by which 
to determine whether the warehouse 
is to be regarded embraced by the 
mortgage of Olds is, that fixtures at- 
tached to the realty after the exe- 
cution of a mortgage of it become a 
part of the mortgage security, ' if 
they are attached for the permanent 
improvement of the estate, and not 
for a temporary purpose; or if they 
are such as are regarded as perma- 
nent in their nature, or if they are 
so fastened or attached to the realty 
as that the removal of them would 
be an injury to it’). 

[ec] The intention of the parties 
that articles annexed after the mak- 
ing of the mortgage should remain 
chattels, might be shown, it was 


The vendor of the articles 


Tillman v. De 


held, although such evidence as to 
the existing fixtures would be inad- 
missible as varying the instrument. 
Heitkamp v. La Motte Granite Co., 
59 Mo. A. 244. 

{d] Intention of mortgagor that 
articles annexed by him should re- 
main personalty was held to keep 
them free from the lien. Ferris v. 
Quimby, 41 Mich. 202, 2 NW 9. 

fe] A custom to place certain 
articles upon the land for temporary 
use and to remove them when de- 
sirable was held,io prevent their be- 
coming fixtures when so placed by 
a mortgagor after the making of the 
mortgage, since there was an ab- 
sence of the intention requisite to 
make them part of the_ realty. 
Choate v. Kimball, 56 Ark. 55, 19 SW 
108. But see supra § 116. / 

{f{] That machinery was bought 
on conditional sales, and that for por- 
tion of time mortgagor had only a 


leasehold interest in land, is not 
conclusive against contention of 
mortgagee, mortgagor later having 


acquired fee that such machinery 
passed as part of land. In re Rus- 
sell Falls Co., 249 Fed. 260. 

[g] Before annexation. — Ma- 
chinery delivered to mortgagor on 
his order, and on mortgaged prem- 
ises, but not yet permanentiy at- 
tached, held to belong to the vendors 
as against the prior mortgagee of 
the realty. First Commercial, etc., 
Sav. Bank y. Trenton Milling Co., 144 
Mich. 188, 107 NW 1107. 

{h] Sale under mortgage. — The 
mortgagor having placed in the 
buildings machinery for a paper milli, 
and leased water power, for the pur- 
pose of operating the machinery, it 
was held that the realty, the water 
power, and the machinery must be 
sold together under the mortgage, 
as they constituted a unit and could 
not be disintegrated and the parts 
sold separately without large de- 
preciation, the court going on to say 
that “without the water power the 
machinery would be worthless, ex- 
cept to be torn out and removed. 
By placing it in the buildings in 
constructing the mill, every part and 
parcel of it, as between mortyagor 
and mortgagee, became a fixture and 
a part of the freehold.” Lend ble ANZ5 
Farmers’, etc, Nat. Bank, 97 U. S. 
450, 24 L. ed. 1051. 

2. Seedhouse v. Broward, 34 Fla. 
509, 16 S 425 (holding that mort- 
gagees could show that the money 
secured by the mortgage was loaned 
to the mortgagor under an agree- 
ment that he would purchase there- 
with certain articles which he-would 
place on the premises as fixtures, this 
not to enlarge the scope of the mort- 
gage by proof of such agreement, 
but merely to show the intent with 
which the machinery was placed on 
the land). 

{a] That the mortgagor agreed 
to place machinery to a certain 
amount in the mortgaged premises 
was held to tend to show that the 
machinery became fixtures subject to 
the mortgage. Muehling v. Muehl- 
ing, 181 Pa..483, 37 A 527, 59 AmSR 


674, 7 
3. Muehling vy. Muehling, 181 Pa. 
483, 37 A 527, 59 AmSR 674. a0 
4. In re Russell Falls Co., 249 
Fed. 260 (holding that provision that 
after-acquired property, real and 
personal, should be subject to mort- 
gage was evidence of intention of 
parties, and admissible to rebut con- 
tention of mortgagor that machinery 
annexed to the mortgaged premises 
did not pass as part of land). 
5. Wight v. Gray, 78 Me. 297; 
Foote v. Gooch, 96 N. C. 265, 1 SE 


525, 60 AmR 411; Cullwick v. Swin- 


dell, L. R. 3 Eq. 249; Walmsley v. 
Milne, 7 C. B. N. S. 115, 97 ECL 115, 
celia sa sos 759; Ex p. Cotton, 6 Jur. 

ou Thompson y. Vinton, 121 Mass. 


139; Sanders v. Davis, 15°Q. B. D. 
218; Cullwick v. Swindell, L. R. 3 
Eq. 249 [dist Trappes v. Harter, 2 


Cromp. & M. 1538, 149 Reprint 712]; 
Ex p. Cotton, 6 Jur. 1045. 

7. Robertson vy. Corsett, 39 Mich. 
777; Borland v. Hahn, 70 Hun 597, 
25 NYS 1381. And see Kelly v. Aus- 
tin, 46 Ill. 156, 92 AmD 243 (where 
the structure was obviously tem- 
porary). 

{a]. Trade fixtures of partnership, 
regarded as personality, question as 
to an intestate’s estate see McDavid 
v. Wood, 5 Heisk. (Tenn.) 95; Saun- 
pes v. Stallings, 5 Heisk. (Tenn.) 

8. See supra § 36. 

9. Ark.—St. Louis Southwestern 
rhea v. Curtis, 113 Ark. 92, 167 SW 
489. : 
Colo.—Mosca Town Co. v. Welling- 
ton, 39 Colo. 326, 89 P 783, 121 AmSR 
5s 
peo v. Georgia R. Co., 74 Ga. 

Or.—Bay City Land Co. v. Craig, 
K2cOT ola aomEeo dels 

But see Halifax Congr. Soc. v. 
Stark, 34 Vt. 243 (where it was held, 
without any discussion, that a for- 
feiture of land, under a condition in 
a deed, did not work a forfeiture of 
a stove put up in a meeting house 
erected upon the land, this probably 
on the view that the stove had not 
become part of the realty). 

'{a] Illustration. — Pump houses 
and machinery erected by a railroad 
company on land conveyed to it, sub- 
ject to a condition that the failure 
of the company to fill a water tank 
for the grantor should terminate the 
company’s estate, were held to be 
part of the land and to belong to the 
grantor on forfeiture by the grantee 
for breach of the condition. Dunman 
We Gulf, ete: ck. CO. hex. mCiys cA.) 
24 SW 701, 26 SW 304, 33 SW 1024, 
35 SW 947. . 

[b] Building’ erected for public 
school held not to be vested in 
grantor of land on forfeiture of 
land by reason of discontinuance of 
school, in view of various statutory 
provisions as to powers of school 
trustees. Allen v. Franks, (Tex. Civ. 
A.) 166 SW 384. 


10. Faulkner v. Fowler, 201 Ala. 
685, 79 S 257; Bemis v. First Nat, 
Bank, 65 Ark. 625, 40 SW 127. 
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nexed by the grantee of the land as to become part 
thereof,1! in so far as such a lien, ordinarily known 
as the vendor’s lien, is recognized in that juris- 
In determining whether an article is a 


diction.!2 


FIXTURES 


[§§ 119-122 


fixture for this purpose the same considerations 
apply sas ordinarily apply between grantor and 
grantee and mortgagor and mortgagee.1* 


XIII. DEVISEE’S RIGHT TO FIXTURES 


[§ 120] The right of the devisee of land to the 
articles annexed thereto is said to be determined by 
the same considerations as arise on a claim by the 
And consequently, in the ordinary ease, ar- 
ticles annexed will pass as a part of the land to the 


heir.1# 


is controlling.1® 


devisee therecf.1° But what passes by devise is a 
question of the intention of the testator, and if he 
indicates an intention that an article annexed to 
the land shalJl not pass with the land, such intention 


XIV. FOR PURPOSE OF LEVY OR SALE UNDER EXECUTION 


[§ 121] A. Levy on Land. The question as to 
what articles pass by a levy of execution on land 
or sale thereunder is determined by the principles 
which apply as between grantor and grantee;!7 and 
consequently the decisions upon the rights of person 
in that relation 1* may be referred to as authorities 
upon the questions under this head, in addition to 


11. Markle v. Stackhouse, 65 Ark. 
23, 44 SW 808; Tate v. Blackburne, 
48 Miss. 1; McJunkin v. Dupree, 44 
Tex. 500; Simpson vy. Masterson, 
(Tex. Civ. A.) 31.SW 419. 

{a] Machinery substituted for 
other machinery on the premises at 
the inception of the lien held to 
become subject thereto. Van Val- 
kenburgh v. Ford, (Tex. Civ. A.) 207 
Sw 405. 

12. See Vendor and Purchaser [39 
Cyc 1787]. 

13. Tate v. Blackburne, 48 Miss. 
1; McJunkin v. Dupree, 44 Tex. 500; 
Simpson v. Mastersen, (Tex. Civ. A.) 
31 SW 419. See also supra §§ 110- 
116. 

{a] In Kentucky it was decided 
that a chattel annexed to the free- 
hold by the purchaser after his pur- 
chase does not become a part of the 
realty subject to the vendor’s lien 
unless the purchaser so intended or 
it has been so incorporated into the 
realty as not to be removable with- 
out injurying the property. Clore v. 
Lambert, 78 Ky. 224. ‘ 

14, Bannerot v. Bannerot, 238 Pa. 
606, 86 A 489; In re Whaley, [1908] 1 
Ch. 615; Norton v. Dashwood, [1896] 
2 Ch. 497. See also supra § 76 

15. See cases infra this note. 

{a] Held to pass to devisee.—(1) 
Tapestry cut and pieced so as to 
cover the walls of the room and 
nailed to wooden battens let into the 
plaster and naiied to the brickwork. 
Norton y. Dashwood, [1896] 2 Ch. 
497. (2) Tapestry constituting a 
general scheme of decoration of a 
room, although removable without in- 
jury to the house. In re Whaley, 
[1908] 1 Ch. 615. (3) Mirrors fas- 
tened by clamps to the wall and cor- 
responding with the mantels on which 
they rested but not a mirror rest- 
ing on a bracket’ and not connected 
with the house. Lockwood vy. Lock- 
wood, 3 Redf. Surr. (N. Y.) 330. (4) 
Wooden carvings nailed to walls of 
room, which had remained in the 
same position for over a hundred 
years. In re Chesterfield’s Settled 


states, [1911] 1 Ch. 237. (5) Ma- 
chinery and appliances in factory. 
Bannerot v. Bannerot, 238 Pa. 606, 


86 A 489. 

[b] A boat-was held not to pass 
under the devise of a cottage, In 
connection with which the boat was 
used, there being no actual or con- 
structive annexation to the realty 
and it not being adapted for use in 
connection therewith nor essential to 
the enjoyment of the estate. Dana 
v. Burke, 62 N. H. 627. 

16. See Wills [40 Cyc 1386]. 

17. U. S.—Milwaukee, etc. R. Co. 


below.?® \ 


sonalty—1. 


Powell v. Monson, ete., Mfg. Co.,'19 

F.. Cas. No. 11,357, 3 Mason 459. 

* Iowa.—Stillman vy. Flenniken, 58 

Iowa 450, 10 NW 842, 43 AmR 120; 

Price v. Brayton, 19 Iowa 309. 
Me.—Strickland vy. Parker, 54 Me. 

263; Parsons vy. Copeland, 38 Me. 537; 

Trull v. Fuller, 28 Me. 545. 
Md.—Kirwan v, Latour, 1 Harr. & 

J. 289, 2 AmD 519. 

ee ee v. Chase, 7 Mass. 


N. H.—Baker v. Davis, 19 N. H. 


325% 
N. Y.—Farrar v. Chauffetete, 5 
Den. 527. 


Pa.—Oves v. Oglesby, 7 Watts 106; 
Weaver v. Morris, 1 Del. Co. 230. 

fa] A levy is invalid if a build- 
ing which is part of the realty is 
excepted from the levy. Hemenway 
v. Cutier, 51 Me. 407. 

{b] Severance by act of God does 
not prevent structure from passing 
by execution sale of realty. Rogers 
v. Gilinger, 30 Pa. 185, 72 AmD 694. 

18. See supra § 110 et seq. 

19. See-cases infra this note. 

{a] Articles held part of realty.— 
(1) Boiler. Paradis v. Mongeau, 52 
Que. Super. 377. (2) Building. Hem- 
enway v. Cutler, 51 Me. 407. (3) 
Carding machines, pickers, and a 
elothiers’ press, firmly fastened to 
the building. Baker v. Davis, 19 N. 
H. 325. (4) Circular sawmill which 
is’ essential part of sawmill. New- 
hall v. Kinney, 56 Vt. 591. (5) Clap- 
board machine and shingle machine, 
fastened into a sawmill, to be there 
used. Trull v. Fuller, 28 Me. 545. 
(6) Corn or grist mill. Bigler v. 
Brashear, 11 Rob. (la.) 484; Pot- 
ter v. Cromwell, 40 N. Y. 287, 100 
AmD 485. (7) Cotton gin, placed 
in a gin house by the owner of the 
inheritance, and there used for the 
better enjoyment of the premises. 
Latham v. Blakely, 70 N. C. 368. (8) 
Distilling apparatus, such as pumps, 
cisterns, iron grating and door, dis- 
tillery and horse mills; but not the 


joists, vats, buckets, pickets, and 
faucets, as not being fixed to the 
freehold. Kirwan v. Latour, 1 Harr. 


& J. (Md.) 289, 2 AmD 519. (9) Ma- 
chinery attached to a building with 
a view to carrying on a permanent 


business. Willis’ v. Morris, 66 Tex. 
628-1 SW 799, 59 AmR 634. €10) 
Marine railway, consisting of iron 


and wooden rails and sleepers, end- 
less chain, gear, wheels, and ship 
eradle. Strickland -v. Parker, 54 Me. 
263. (11) Portable gristmill set up 
in a building previously used for an- 
other trade, and connected with the 
steam engine there, the frame being 
fastened to the building by iron rods 


v. James, 6 Wall. 750, 18 L. ed. 854; |and nuts, in a way to be easily re- 


the decisions in reference to executions in the note 


[§ 122] B. Levy on Articles Annexed as Per- 
In General. 
nexed to land as to be part thereof cannot be levied 
on as personalty under an execution against the 
owner of the land.?® The execution creditor or levy- 


Articles which are so an- 


movable, but not merely for the pur- 
pose of steadying the mill. Potter v. 
Cromwell, 40 N. Y. 287, 100 AmD 485. 
(12) Sash factory machinery at- 
tached to the building and necessary 
to its operation. Symonds v. Har- 
ris, 51 Me. 14, 81 AmD 558. (13) 
Smutter in gristmill, as being essen- 
tial thereto. Stillman yv. Flenniken, 
58 Iowa 450,-10 NW 842, 43 AmR 
120. (14) Steam engine and boiler, 
shafting, and pulleys. Keve v. Pax- 
ton, 26 N. J. Eq. 107. (15) Stoves in 
place. Blethen v. Towle, 40 Me. 310; 
Goddard v. Chase, 7 Mass. 432. (16) 
Theater stage and appliances and 
theater seats, but not movable scen- 
ery. Bender v. King, 111 Fed. 60 
{aff 116 Fed. 813, 54 CCA 317; (cer- 
tiorari den 187 U. S. 643, 23 SCt 843, 
AT © te ed! SS ae yi]. (17) ~ Cistern. 
Blethen v. Towle, 40 Me. 310. 

[b] Articles not part of realty.— 
(1) Chandeliers and side brackets, 
attached to gas pipes by the owner 
of the house. Vaughen v. Halde- 
man, 33 Pa. .522,.75 AmD 622. (2) 
Rolls cast for a rolling mill, paid 
for and delivered at the mill, where 
they remained for two years, with- 
out being turned or finished off, or 
put into the mill. Johnson v. Me- 
haffey, 43 Pa. 308, 82 AmD 568. (3) 
Pipe lines for placer mining, moved 
from time to time. Roseburg Nat. 
Bank -v--Camp, 89 Or. 67, 1738 P 3138. 
(4) Articles necessary to fix store 
building as post office. Cunningham 
v. Von Mayes, 194 Mo. A. 56, 182 SW 


1059. (5) Stoves, taken down for 
the summer. Blethen v. Towle, 40 
Me. 310. 


{c] Buildings erected by a pur- 
chaser at execution sale were held 


to be removable by him, on redemp- . 


tion, because not annexed to the soil. 
Tyler v. Decker, 10 Cal. 435. 

{d] Articles annexed after sale 
and before the making of the sher- 
iff’'s deed were held to pass under 
the deed. Hayes v. New York Gold 
Min. Co., 2 Colo. 278. 

fe] Erection on another’s land.— 
Where a mill was erected upon the 
land of another, under a contract 
that the landowner should obtain a 
half interest in the mill if he would 
pay off a judgment which was a lien 
on the land and convey one half 
of the land to the person construct- 
ing the mill, it was held that until 
the judgment was so paid off the 
mill remained the personal property 
of the person constructing it so as 
not to pass under a sale of the land 
on execution against its owner. 
Yater v. Mullen, 24 Ind. 277. 

20. U. S.—Friedly v. Giddings, 
119 Fed. 4388 [aff 128 Fed. 355, 63 
CCA85, :65 DRA 327); 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page 2nd note number. 
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ing officer cannot, by severing articles from the 
realty, render them subject to the execution.21 

2. What Articles Part of Realty. 
Whether a particular article is to be regarded as 
part of the realty, so as not to be subject to ex- 
ecution as personalty, is, it seems, determined by 
the same criteria as in cases arising between grantor 
and grantee and mortgagor and mortgagee,?? al- 
though it has been said that the rule to be applied 
is the one governing cases arising between landlord 


[§ 123] 


and tenant.23 


Fixtures which are removable by the tenant un- 


Ark.—Thompson v. Lewis, 120 Ark. 
252, 179 SW 343. Sy 

Del.—Taylor v. Plunkett, 
new. 467, 56 A 3884. 

Ill.—Off v. Finkelstein, 200 Ill. 40, 
65 NE 439 [aff 100 Ill. A. 14]; Titus 
v. Ginheimer, 27 Ill. 462; Titus. v. 
Mabee, 25 Ill. 257; Moore v. Cunning- 
MAM ese 111. 328.) 

Ky.—Davis v. Eastham, 81 Ky. 116. 
Pro tery wise tite v. Mann, 37 Mich. 
£2) . 

Eng.—Winn v. Ingilby, 5 B. & Ald. 
625, 7 ECL 341, 106 Reprint 1319; 
Place v. Fags, 4 M. & R. 277; Poole’s 
Case, 1 Salk. 368, 91. Reprint 320. 

See also infra § 123. 

[a] Sale as personalty by con- 
sent.—Plaintiff and defendant in exe- 
cution may,:if no other person then 
has the right to object, agree that 
the articles shall be sold as _ per- 
sonal property, and they will pass by 
a sale as such. Mitchell v. Freed- 
ley, 10 Pa. 198; Piper v. Martin, 8 
Pa. 207; Burke v. Weiss, 1 Kulp (Pa.) 
310. 

[b] Effect of wrongful sale.—lIf 
machinery in a building which is 
realty is sold as personalty, the exe- 
ecution creditor is entitled to the pro- 
ceeds of sale, and a judgment cred- 
itor whose lien has attached, al- 
though he might have prevented the 
severance, has no lien upon such 
proceeds raised by its sale as per- 
sonal estate. Hutchman’s App., 27 
Pa. 209. But see McCaskill v. Rich- 
mond Industrial Co., 23 Que. Super. 
381 (contrary holding under the civil 
jaw as regards rights of hypothecary 
creditor). f 

[c] Where execution creditor 
after levying on articles as per- 
gonalty consents to their attachment 
to the realty, it was held that they 
become fixtures and that he thereby 

releases his execution lien. Patton 
vy. Moore, 16 W. Va. 428, 37 AmR 789. 

[d] In Porto Rico.—(1) Transfer of 
a lease of realty which stipulates 
for the immobilization of machinery 
installed by a tenant is a contract 
concerning real rights to immovables 
within Civ. Code Porto Rico § 618, 
requiring registration of titles of im- 
movables in order to prejudice rights 
of third persons, and consequently 
one claiming under a transfer by 
the tenant which was not registered 
was postponed to one levying execu- 
tion on such \machinery as movable 
property. Valdes v. Central Alta- 
gracia, 225 U. S. 58, 32 SCt 664, 56 L. 
ed. 980. (2) Judgment creditors of 
a corporation operating a sugar fac- 
tory under lease, not parties to the 
lease and without notice of a con- 
dition by which machinery annexed 
was to become the lessor’s property, 
acduired rights in such machinery 
by levy of an execution, which were 
superior to those of a secured cred- 

- itor of the corporation, since as to 
the. judgment creditors the machin- 
ery remained movable’ property, 
while as to him it was a part of the 
realty against which he could not 


4 Pen- 


proceed separately to _ collect his 
debt. Valdes v. Central Altagracia, 
supra. 

21. Titus vs. Mabee, 25 Til. 257; 


Dubuque Congr. Soc. v. Fleming, 11 
Towa 533, 79 AmD 511. 


FIXTURES 


ant.?4 


Articles removable by agreement. 
structures annexed to another’s land under an acree- 
ment reserving the right of removal being ordinarily 
regarded as retaining their personal character,25 
they have been held to be subject to levy and sale 
as personalty under execution against ‘their owner.2¢ 
A contrary view would properly be asserted, how- 
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der a lease have been décided to be subject to levy 
and sale as chattels on execution against the ten- 


Artieles and 


ever, in so far as such articles are regarded as 


realty.?7 


22. Giddings vy. Freedley, 128 Fed. 
355, 63 CCA 85, 65 LRA 327 [aff 119 
Fed. 438]; Winslow v. Merchants’ 
Ins. Co., 4 Metc. (Mass.) 306, 38 AmD 
368; Voorhis v. Freeman, 2 Watts 
& S. (Pa.) 116, 37-AmD 490; Hackett 
v. Amsden, 57 Vt: 432; Sturgis -v. 
Warren, 11 Vt. 433. See also supra 


§ 121% 

{a] The rule stated in the text 
seems to be impliedly adopted in 
cases in which the contest is be- 


tween one claiming articles under i 
levy or sale and one claiming under 
a mortgage made before the levy. 
Murdock vi) :Giffords ~ 18° “N.Y. 728% 
Teaff v. Hewitt, 1 Oh. St. 511, 59 AmD 
634; Fullam v. Stearns, 30 Vt. 443; 
Sturgis v. Warren, 11 Vt.. 4383. 

[b] A parol transfer of fixtures 
does not sever them so as to render 
them liable to execution as property 
of the transferee. Rice v. Adams, 
4 Del. 332. 


23. Taffe v. Warnick, 3 Black. 
(ind:) 117, 23° Am) '383. 
24. U. S.— Freeman v. Dawson, 


110 U. S. 264, 4 SCt 94, 28 L. ed. 141. 

Ala.—Broaddus v. Smith, 121 Ala. 
335, 26 S 34, 77 AmSR’ 61. 

Colo.—Foote vy. Carroll, 64 Colo. 
182, 170 P 954 (attachment). 

Conn.—Morey v. Hoyt, 62 Conn. 
542, 26 A 127, 19 LRA 611. 

Ind.—State v. Bonham, 18 Ind. 231. 

Me.—Tolman vy. Carleton, 110 Me. 
57, 85 A 390 (attachment). 

Mo.—Donnewald v. Turner Real- 
Est. Co., 44 Mo. A. 350. 

Nebr.—¥Friedlander v. Ryder, 30 
Nebr. 783, 47 NW 83, 9 LRA 700. 

N. Y.—Ombony v. Jones, 19 N. Y. 
235; Havens v. West Side Blectric 
Light Co., 17 NYS 580 [aff 20 NYS 
764]. 

Or.—Hershberger v. Johnson, 37 
Or. 109, 60 P 838. 

Pa.—Wilkinson v. Kugler, 153 Pa. 
238, 25 A 1133; Kile v. Giebner, 114 
Pa 38h. 7 A154: Darrah, wv. Baird; 
101 Pa. 265; Heffner v. Lewis, 73 
Pa. 302; Hey v. Bruner, 61°Pa. 87; 
Church v. Griffith, 9 Pa. 117, 49 AmD 
548; Lemar v. Mills, 4 Watts 330. 

Tenn.—Pillow v. Love, 5 Hayw. 
109. ; 

Eng.—Ex p. Daglish, L. R. 8 Ch. 
1072; Pitt v. Shew, 4 B. & Ald. 207, 
6 ECL 453, 106 Reprint 913; Hallen 
v. Runder, 1 C. M. & R. 266, 149 Re- 
print 1080; Place v. Fags, 4 M. & R. 
277; Minshall v. Lloyd, 2 M. & W. 
450, 150 Reprint 834; Poole’s Case, 1 
Salk. 368, 91 Reprint 320. 4 

Can.—Liscombe Falls Gold Min. 
Conve Bishope cs. Can. Sy Cy 585m. 
AnnCas 735. 

Ont.—Hughes v. Towers, 16 U. C. 
Cc. P. 287; Pronguey v. Gurney, 37 
Wi Ci Ges eS 4. 

[al Severance necessary.—Since a 
trade fixture is, until severed, a part 
of the realty, a sale of it by a con- 
stable is a nullity, since he has no 
power to sell land, and likewise a 
levy by a sheriff will not of itself 
render the article personalty so as 
to entitle the sheriff to sell it as 
personalty, even though the sheriff 
might have power to do so after 
Pemberton v. King, 13 N. 


severance. 
CaroiG: 

{b] Levy on fixtures with lease- 
hold.—An engine, boiler, and ma- 


chinery for a flour mill, ereeted by a 
lessee, and securely attached by bolts 
and screws,-were held to be part of 
the realty as between him and his 
attaching creditors, notwithstanding 
an agreement with his lessor that 
he might remove the machinery on 
expiration of the lease, and conse- 
quently they passed on an execution 
sale of the lessee’s interest in the 
real estate. McNally v. Connolly, 70 


Cal, Gy IR iets Sens, And see In re 
Kesner Co., 219 Fed. 512, 135 CCA 
262 (regarding trade fixtures re- 


movable by the tenant as “real prop- 
erty” under the New York statute 
and so subject to the lien of a judg- 
ment against the tenant). 

[c] Mode of levy.—Where struc- 
tures belonging to the tenant were 
levied ‘on in connection with the 
leasehold belonging to.him, it was 
regarded as not necessary actually 
to seize such structures, it being 
sufficient that they be levied on‘as 
realty in connection with the lease- 
hold interest in the land. Kile v. 
Giebner 114 Pa. 38 1h AN 4: 

{d] Creditor’s rights no greater 
than tenant’s.—(1) If the tenant has, 
by the terms of the lease, no right 
of removal, his creditor has no such 
right. Rex v. Topping, McClell. & 
Y. 544, 148 Reprint 529. (2) And 
likewise the execution creditor has 
no right to levy on the articles if 
the tenant has lost his right of re- 
moval. Friedlander v. Ryder, 30 
Nebr. 783, 47 NW 838, 9 LRA 700. 

{e] Intention of tenant not to re- 
move was held to be shown by sale 
of wooden partition to landlord, and 
so to make part of the realty, as 
against one seeking to levy thereon 
as personalty. McAuliffe v. Mann, 
Of ML Ches boos 

25. See supra §§ 83, 104. 

26. Ala.—Broaddus v. Smith, 121 
Ala. 335, 26 S 34, 77 AmSR 61; Fos- 
ter v. Mabe, 4 Ala.' 402, 37 AmD 749. 

Ind.—Test v. Robinson, 20 Ind. 
251; State v. Bonham, 18 Ind, 231. 

Iowa.—Walton v. Wray, 54 Iowa 
531, 6 NW 742. 

Me.—Fifield v. Maine Cent. R. Co., 
62 Me. 77. 

Mass.—Ashmun vy. Williams, 8 
Pick. 402; Doty v. Gorham, 5 Pick. 
487, 16 AmD 417. 

Mo.—Pile v. Holloway, 129 Mo. A. 
593, 107 SW 10438. 

N. C.—Freeman v. Leonard, 99 N. 
C. 274, 6 SE 259. 

[a] Tllustration\—A steam saw- 
mill erected by the debtor on an- 
other’s land, which, as between them, 
the debtor could remove during his 
right of occupancy, was personal 
property subject to execution against 
him. . State v. Bonham, 18 Ind. 231. 

[b] Debts of the landowner can- 
not be asserted against articles re- 
movable by agreement. Beeston v. 
Marriott, 4 Giffard 436, 66 Reprint 
778. 

[c] Agreement with lessee for re- 
moval of articles was held to make 
them subject to execution against 
their owner, the other party to the 
agreement. Advance Coal Co. v. Mil- 


jer, 4 Pa; Dist: 352. 
27. Arnold v. Goldfield Third 
Chance Min. Co., 32 Nev. 447, 109 P 


718. 
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Articles not yet attached to the land, but intended 
to be attached thereto, have occasionally been re- 
garded as not subject to levy as personalty.?8 But 
there is authority for a contrary view.?° 

Articles accidentally severed, as by a flood, have 


FIXTURES 


been held not to 


subject to levy 


[§§ 123-124 


be thereby converted into personal 


property so as to be subject to execution.®? 
Particular articles which have been decided to be 


as personalty or the reverse are 


enumerated in the ‘note below.®+ 


XV. FOR PURPOSES OF DISTRESS 


[§ 124] 


Fixtures are not, at least in the or- 
dinary case, subject to distress °? and in determining 
what are fixtures for the purpose of this rule the 
same considerations are applicable, it seems, as 
apply between grantor and grantee.** 


If the article 


There have 


been a number of decisions in regard to particular 


28. See cases infra this note. 

[a] Articles not yet attached.— 
(1) Machinery of a permanent char- 
acter and essential to the purpose 
for which the building is occupied 
has been held not liable to execu- 
tion. as a chattel, although, not 
actually placed in the factory but 
lying nearby preparatory to attach- 
ment thereto. McFadden v. Craw- 
ford, 36 W. Va. 671, 15 SH 408, 32 
AmSR 894; Patton v. Moore, 16 W. 
Va. 428, 37 AmR 789. (2) Materials 
deposited on a farm for the purpose 
and with the intention of building a 
fence. Hackett v. Amsden, 57 Vt. 
432. (3) Bell placed in frame in 
front of church, and intended to 
be placed in church tower when 


completed. Dubuque Cong. Soc. v. 
Mlemine; 11) Iowa 533, 79 ‘AmD 
511. 


[b] Articles necessary to factory. 
—In a contest between a purchaser 
of a rolling mill under foreclosure 
and one levying on machinery in 
such mill as a chattel under execu- 
tion against the mortgagor, Gibson, 
Cc. J., laid down as the rule that 
machinery which is a _ constituent 
part of the manufactory, to the pur- 
poses of which the building has 
been adapted, and without which it 
would cease to be such manufactory, 
is part thereof. Voorhis v. Freeman, 
2 Watts & S. (Pa.) 116, 37 AmD 490. 

29. Carkin v. Babbitt, 58 N. H. 


[a] Homestead exemption.—Lum- 
ber placed upon a homestead lot, to 
be used in rebuilding a homestead 
dwelling, did not thereby become a 
fixture, so as to be exempt from at- 
tachment. Carkin v. Babbitt, 58 N. 
H. 579; Krueger v. Pierce, 37 Wis. 
269. 

30. Goddard v. Bolster, 6 Me. 427, 
20 AmD 320; Patton v. Moore, 16 W. 
Va. 428, 37 AmR 789. 

31. See cases infra this note. 

[a] Held subject to levy as chat- 
tels.— (1) Carding machine not fas- 
tened to the building (Taffe v. War- 
nick, 3 Blackf. (Ind.) 111, 23 AmD 
383), (2) or fastened so as _ to be 
easily disconnected and capable of 
being used elsewhere (Gale v. Ward, 
14 Mass, 352, 7 AmD 223; Cresson 
ViUSTOUtI el camiJlO DiiSem ON mass) epi Osan.8 
AmD 378). (3) Machinery in a 
blacksmith’s and wagon maker’s 
shop, attached only for the purpose 
of making it firm for use in its place, 
and removable without seriously in- 
juring the _ building. Bartlett v. 
Wood, 32 Vt. 872. (4) Potash kettles 
set in brick arches in an ashery, in 
the usual way for use, with chim- 
neys to the arches, and capable of 
being taken out without any essen- 
tial injury to the brickwork. Weth- 
erby v. Foster, 5 Vt. 136. (5) Radi- 
ators and valves connected with ex- 
ternal steam. heating apparatus. 
Catasauqua Nat. Bank v. North, 160 
Pa, 303, 28) A 694. (6) Rails and 
sleepers placed on a railroad bed by 
contractors, their owners, and used 
by them for conveying construction 
materials. Fifield v. Maine Cent. R. 


Co., 62 Me. 77. (7) Salt kettles set 
in a furnace in the usual manner for 
boiling salt. Cutler v. Brinker, Tapp. 
(Oh.) 343. (8) Wheelbarrows, crow- 
bars, shovels, and loose planks for 
making brick, used in a paving brick | 
plant. Hillebrand v. Nelson, 1 Nebr. 
(Unoff.) 783, 95 NW 1068. 

[b] Held not subject to levy as 
chattels.—(1) Bakers’ tables and 
trays. Taylor v. Plunkett, 20 Del. 
467, 56 A 384. (2) Bar mirrors at- 
tached to the walls. Adam Schiedt 
Brewing Co. v. Schuster, 22 Pa. Dist. 
345. (3) Belt of a steam marble 
mill, connecting the drive wheel with 
the main shafting, and furnishing 
the motive power. Friedly v. Gid- 
dings, 119 Fed. 438 [aff 128 Fed. 355, 
63 CCA 85, 65 LRA 327]. (4) Boards 
used as a permanent floor in a corn 
barn, necessary to a full enjoyment 
of the barn and treated as an ad- 
junct thereof. Hackett v. Amsden, 57 
Vt. 432. (5) Boiler in a brewhouse 
constituting an essential part of the 
brewery. Gray v. Holdship, 17 Sere. 
& R. (Pa.) 413, 17 AmD 680. (6) 
Building called a ‘shanty,’ with a 
chimney, door, and windows, divided 
into rooms, and occupied by a family. 
Fisher v. Saffer, 1 E. D.,;Smith (N. 
Yop Ver (7) Building erected on, 
crown lands by squatters. Dixon v. 
Mackay, 21 Man. 762. (8) Building 
with stone’ wall foundation. MHiste 
v. Buckley, 8 Oh. Cir. Ct. 470, 4 Oh. 
Cir. Dec. 490. (9) Cars, iron rails on 
a tramway, and scales used in min- 
ing, removing, and marketing lime~- 
stone. Ritchie v. McAllister, 14 Pa. 
Co. 267; (10) Corn mill fastened by 
bolts to stone foundation. Davis v. 
Eastham, 81 Ky. 116. (11) Cotton gin 
with stationary engine and press. 
Jones y. Bull, 85 Tex. 136, 19 SW 
1031. (12) Electric hoist firmly bolt- 
ed to the substructure on which it 
rests, and the superstructure and 
engine house surrounding it. Arnold 
vy. Goldfield Third Chance Min. Co., 
32 Nev. 447, 109 P 718. (13) Engines 
and boilers. Roseville Alta Min. Co. 
v. lowa ‘Gulch Min. Co., 15 Colo. 29, 
24° Pe 920; 922. AmSR 93735. Rice ve 
Adams, 4 Del. 332; Arnold v. Gold- 
field Third Chance Min. Co., 32 Nev. 
447) 109° 2) TL8s (Oves + vv. Ogelsby; 7 
Watts (Pa.) 106; Green v. Phillips, 
26. Gratt, (67 Via.) 752, 21 AmR 323; 
Walton vVaadanvis: 23) Ue COB. 616; 
(14) Mining machinery. Arnold v. 
Goldfield Third Chance Min. Co., 32 
Nev. 447, 109 P 718. (15) Partition 
of wood, nailed at the ends to blocks 
let through the plastering, and at 
the bottom to a strip of board nailed 
to the floor. McAuliffe v. Mann, 37 
Mich. 539. (16)-Ranges, ovens, and 
set. pots. Winn v. Ingilby, 5 B. & 
Ald. 625, 7 ECL 314, 106 Reprint 1319. 
(17) Spike machines weighing two 
and a half tons, intended to be placed 
and permanently used in a rolling 
mill. McFadden v. Crawford, 36 W. 
Va. 671, 15 SE 408, 32 AmSR 894. 
(18) Furnace affixed to wall. Day v. 


rAustin, Owen 71, 74 Reprint 908. 


(19) Dyer’s vat. Day v. Bisbitch, 
Cro. Eliz. 374, 78 Reprint 622. 


articles in this connection.*4 


is. permanently severed from the 


land, although it is left lying thereon, it is sub- 
ject to distress *° while it is not so subject if the 
severance is merely temporary.*¢ 


32. See Landlord and Tenant [24 
Cye "13007. 

33. Hellawell v. Eastwood, 6 
Exch, 295, 155 Reprint 554 (where 
Parke, B., in deciding that the ma- 
chines there in question were not fix- 
tures and hence were liable to dis- 
tress, said, “They would not have 
passed by a conveyance or demise of 
the mill;” and in a previous part of 
the opinion he said that whether the 
machines were part of the freehold 
was a question of fact depending 
principally on two _ considerations: 
first, the mode of annexation and the 
Style or fabric of the house and the 
extent to which it is united to them, 
whether it can be easily removed 
without injury to itself or the fabric 
of the building; second, the object 
and purpose of the annexation, 
whether it was for the permanent 
and substantial improvement of the 
dwelling or merely for a temporary 
purpose or the more complete enjoy- 
ment and use of it as a chattel). 
See Turner v. Cameron, L. R. 5 Q. 
B. 306 (to same effect). : 

34. See cases infra this note. 

[a] Held to be fixtures and not 
subject to distress.—(1) Dairy and 
lce cream making appliances. As- 
siniboia Land Co. vy. Acres, 8 Sask. 
L. 426, 25 DomLR 439, 32 WestLR 
580, 9 WestWkly 368 [app dism 9 
Sask, L. 142, 27 DomLR 103]. (2) 
Hardwood floor put down in a sleep- 
ing room, not restorable in the same 
eondition. Howell v. Listowell Rink, 
etc., Co., 18 Ont. 476. (3) Hop poles 
deeply imbedded in ground. Alway 
VeeAndersony O5U.C.@y iB pad men) 
Houses. Kassing v. Keohane, 4 Ill. 
A. 460; Vausse v. Russel, 13 S. GC. L. 
329. (5) Millstones. Wistow’s Case, 
14-Hen- VIII 25b [cit Liford’s Case, 
11 Coke 46b, 50b, 77 Reprint 1206]. 
(6) Railways used in connection with 
a coal mine, the rails being nailed 
to sleepers imbedded in packed bal- 
last. Turner, v.40 Cameron, line i eo 
Q. B. 306. (7) Ranges, stoves, cop- 
pers, and grates. Darby v. Harris, i 
Q. B. 895, 41 ECL 828, 113 Reprint 
1374. (8) Trees gzrowing in nursery. 
Clark yv. Calvert, 3 Moore 96; Clark 
v. Gaskarth, 8 Taunt. 431, 4 ECL 216, 
129 Reprint 450. (9) Windows, doors, 
chimney pieces, and furnaces. Co. 
Litt. 47b; 2 Blackstone Comm. p 79. 

[b] But cotton spinning ma- 
chines, (1) called mules, set up by 
a tenant, and fastened merely to 
steady them, were held not to be fix- 
tures, and hence to be distrainable. 
Hellawell v. Eastwood, 6 Exch. 295, 
155 Reprint 554. (2) This decision as 
to the character of such machines 
has, however; been criticised in sub- 
sequent cases, Longbottom v. Berry, 
L. R..15 Q. B. 128; Holland v. Hodg- 
S0n;) da. R07  C.7 Py "328s Matheruave 
praser 2 Kay & J. 536, 69 Reprint 
uehie Nek v. Shuler, 5 Cow. (N. 


36. Reynolds v. Shuler, 5 Cow. (N. 
Y.) 323; Wistow’s Case, 14 Hen. VIII 
25b [cit Liford’s Case, 11 Coke 46b, 
50b, 77 Reprint 1206]; Gorton v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Tenant’s fixtures. The fact that the articles are 
removable by the tenant, as being trade fixtures, 
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does not, by the weight of authority, give a right 
of distress.37 : : 


XVI. ESTOPPEL AS REGARDS FIXTURES 


[§ 125] The doctrine of estoppel has occasionally 
been asserted as precluding one from claiming an 
article to be part of the realty, as when he has 


treated it as personalty for the purpose of a legal | 


proceeding,*® or for the purpose of a sale,®® or 
mortgage,*® or one may be estopped to claim an 


annexed article as part of realty belonging to him 
by reason of his misleading conduct or declarations 
in regard thereto.* Conversely one may, by force 
of the doctrine of estoppel, be precluded from claim- 
ing that an article is not part of the realty or is 
removabie therefrom.?? 


XVII. REMEDIES 


[§ 126] A. Trover. Since trover lies only in 
the case of personal property, it will not, as a rule, 


severed from the soil, and hence are part of the 
realty.*® Articles which are not so annexed as to 


le on account of fixtures which have not been 


poe 4 T. R.. 565, 100 «Reprint 

87. Reynolds v. Shuler, 5 Cow. 
CNIS) = 323), (Darby. ve Harris, 1)Q! 
B. 895, 41 ECL 828, 113 Reprint 1374. 

{a] This is necessarily implied in 
Turner v. Cameron, L. R. 5 Q. B. 
306; Heltlawell v. Eastwood, 6 Exch. 
ae Reprint 554. 
was decided otherwise in Furbush vy. 
Chappell, 105 Pa. 187 (where it was 
Stated in the opinion: “Fixtures 
which the tenant has no right to re- 
move from the freehold are not dis- 
trainable; but fixtures slightly at- 
tached. which the tenant may re- 
move at his pleasure during the 
term, and which may be removed 
without destroying their character 
or injuring them, may be distrained.”’ 
The article in question in this case 
was of the same character as that 
involved in Hellawell v. Eastwood, 
6 Exch. 295, supra, and while that 
case is- not cited in the opinion, it 
would appear from the argument 
that the English case was wrongly 
understood as laying down a rule 
that such a machine was a tenant’s 
fixture and distrainable because re- 
movable by the tenant). 

38. See cases infra this note. 

a] 
Ailes (1) as personal property was 
held not to estop him from claiming 
them as fixtures pertaining to real 
estate. Christian v. Dripps, 28 Pa. 
271, 277 (“The seizure by the con- 
stable of the lathes upon the at- 
tachment, can in nowise affect the 
question of property. Even if the 
constable acted under the direct in- 
structions of the plaintiff, it would 
only tend to prove that the plaintiff 
was uncertain whether the lathes 
were real or personal property. A 
mistake in this respect would not 
prejudice his legal rights; for neither 
the principle of estoppel, nor the 
doctrine of election, applies to a case 
like the present. It would bea harsh 
rule that would take away a mans 
property for error in judgment upon 
a legal question of so difficult solu- 
tion as that which relates to the law 
of fixtures”). (2) But it has been 
held that an attachment of the ar- 
ticles as personalty is strong evi- 
dence against the person causing it 
to be made that the articles are not 
realty. Hewitt v. General Electric 
Co., 164 Ill. 420, 45 NE 725; Hewitt 
v. Watertown Steam Engine Co., 65 
Tl. A. 153. 

[b] A replevin suit to recover 
property as personalty, if not an 


estoppel, is strong evidence that it 
is not realty. Long v. Cockern, 128 
Til. 29, 21 NE 201. 


39. See cases infra this note. 

[a] Estoppel of partner. — One 
who assisted in the erection of a 
building on land which belonged to 
him, he being a partner in the firm 
erecting the building, is held 
estopped, as against one who pur- 
chased the building as personal prop- 
erty from the firm, to claim that it 


In Pennsylvania, however, it 


That one attached certain ar- 


become part of 


beiongs to him as part of the free- 
hold. Evans v. McLucas, 15 S. C. 67. 

{b] The owner of land who has 
sold an article thereon as person- 
alty cannot thereafter claim it as 
part of the realty. Folsom y. Moore, 
19 Me. 252. 

[c] One taking a conveyance ex- 
cepting a certain thing on the prem- 
ises cannot claim it as against a 
third person as a part of the realty. 
Badger v. Batavia Paper Mfg. Co., 70 
Ill. 302. 

{d] That a deed or mortgage de- 
scribes or treats articles as chattels 
was held not to preclude grantee or 
mortgagee from claiming them as 
part of realty. Jenney v. Jackson, 
6 Ill. A. 32; Keve v. Paxton, 26 N. J. 
eq. 107. 

fe] One having vendor’s lien on 
land and building thereon, who after- 
ward took a conveyance of the land 
from the purchaser, was held not 
estopped to claim certain articles as 
realty because, before such convey- 
ance, she entered into negotiations 
with such purchaser to buy such ar- 
ticles as personalty. Martin v. Fer- 
guson, 103 SW 257, 31 KyL 590 [reh 
den 104 SW 698, 31 Kyl 1095]. 

40. See cases infra this note. 

[a] Giving chattel mortgage.— 
The lessee of a lot, having a right 
to remove a building, who made a 
chattel,mortgage upon it, describing 
it as personal property, was held 
estopped from denying that the 
building was personal property as 
against persons claiming under the 
mortgage. Ballou v. Jones, 37 Ill. 


5s 

[b] "aking chattel mortgage.— 
That a mortgagee of the realty has 
taken a chattel mortgage on chattels 
atzached does not prevent him from 
claiming them as realty. Fifield v. 
Farmers’ Nat. Bank, 148 Ill. 163, 35 
NE 802, 39 AmSR 166. And see 
cases supra § 70. , 

{[c] Taking possession of articles 
as chattels by one claiming under 
chattel mortgage was held to estop 
him to deny their chattel character 
as against prior chattel mortgagee. 
Smith v. Waggoner, 50 Wis. 155, 6 
NW 568. 

41. See cases infra this note. 

[a] Acquiescence in annexation.— 
A borough, lying by and suffering 
the United States to put up struc- 
tures for military purposes without 
objection, on a public common, where, 
as permanent buildings, they would 
be nuisances, was held to be estopped 
from declaring that the United States 
intended to annex them to the free- 
hold. Meigs’ App., 62 Pa. 28, 1 AmR 
372. But see Stewart v. Matheny, 
66 Miss. 21, 5 S 387, 14 AmSR 538 
(where it was held that a remainder- 
man was not estopped to claim ar- 
ticles annexed by the life tenant 
merely because he did not give no- 
tice to the latter of his rights). 

[b] Declarations by a codOwner as 
to the right of one erecting build- 
ings on the land to remove them 
were held to bind him as against 


the realty, and hence are merely 


one who bought the buildings from 
their builder on the strength of such 
declarations. Howard y. Fessenden, 
14 Allen (Mass.) 124. 

heim Ignorance of rights.—But that 
a plaintiff in an execution directed 
the sheriff to levy on the real estate, 
and stated that the machinery there- 
on Lelonged to another, and said to 
another after the sale that he had 
purchased the real estate but not the 
machinery, was held not to estop 
him from claiming the machinery 
under his purchase at the sheriff’s 
sale, if the direction and declara- 
tions were made in ignorance of his 
rights. Harlan vy. Harlan, 15 Pa. 
507, 53 AmD 612. 

{d] Bidding at auction.—One was 
held not to be estopped from claim- 
ing a structure as part of the realty 
as against a purchaser at an execu- 
tion sale thereof as personalty by 
reason of his bidding for it at such 
sale or his failure to notify other 
bidders of his claim. McAuliffe v. 
Mann, 37 Mich. 539. 

42. See cases infra this note. 

[a] By giving lease.— One who 
built a house on land held by him’ 
under a partly performed parol con- 
tract for purchase, and who leased 
it to a tenant, thereby treating it as 
real estate, was held estopped there- 
after to treat it as personalty and 
bring trover for it. Bracelin v. Mc- 
Laren, 59 Mich. 327, 26 NW 533. 

[b] A lessor who encourages a 
lessee to buy fixtures from a prior 
lessee is estopped to deny his right 
to remove them. Morrison vy. Sohn, 
90 Mo. A, 76. 

[c] Lessee who suffers his mov- 
ables to be sold as part of land was 
held estopped to claim them as, 
against purchaser or mortgagee in 
gcod faith. Hibernia Nat. Bank v. 
Sarah Planting, Coy 0 malas 
650,, 3215S) 10315 
_[d] One who sold machinery to 
contractor was held estopped to 
claim it, as against owners of land 
to which contractor annexed the ma- 
chinery, who paid therefor on be- 
half of contractor in ignorance of 
vendor’s retention of title. Jenks v. 
Colwell, 66 Mich. 420, 383 NW 528, 
11 AmSR 502. 

[e] One who sold land by repre- 
sentations that a house which she 
had built on adjoining land was on 
the land sold was held estopped to 
claim the house as against a perso 
who subsequently purchased the land 
sold by her. Dutton v. Ensley, 21 
Ind. A. 46, 51 NE 380, 69 AmSR 3840. 

{f] Tenant held not estopped to 
remove trade fixtures as against the 
grantee of his landlord, by having 
bid without disclosing his claim to 
remove them, at the sale of the 
building by auction at which the 
grantee bought it. Hanrahan v. 
O'Reilly, 102 Mass. 201. 


ete., 


43. Ala.— Thweat v. Stamps, 67 
fae 96; Harris v. Powers, 57 Ala. 


Conn.—Woodruff, ete., Iron Works 
Vv. Adams; (3 7Cozin\- 233% 
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chattels, are obviously a proper subject for this form 


of action.‘ 


Tenant’s fixtures. In so far as trade and do- 
mestic fixtures annexed by the tenant, although re- 
movable by him, are regarded as part of the realty *° 
they are not the subject of an action of trover,*¢ 
while in so far as such removable fixtures are re- 
garded as personalty, trover will lie therefor, even 
before their severance,** the action of the landlord 
in preventing the removal of fixtures by the tenant 
being regarded as constituting a conversion,‘® as is 
his appropriation of the tenant’s fixtures.*® 
conveyance of the premises by the landlord has been 
decided not to involve a conversion of the tenant’s 
fixtures,°° although a contrary view has been as- 
serted as regards a building which the tenant was 
given a right, by agreement, to remove.*4 
tion of the landlord in seeking an injunction to re- 
strain the removal by the tenant of the fixtures 


Ill. Dewitz v. Shoeneman, 82 Ill. 
A. 378; Leman v. Best, 30 Ill, A. 323; 
Donnelly v. Thieben, 9 Ill. A. 495. 

Me.—Stockwell v. Marks, 17 Me. 
455, 35 AmD 266. 

Mass.—Guthrie v. Jones, 108 Mass. 
191; Bliss v. Whitney, 9 Allen 114, 
85 AmD 745; Peirce v. Goddard, 22 
Pick. 559, 33 AmD 764. 

Mich.—Osborn v. Potter, 101 Mich. 
300, 59 NW 606; Braeelin v. McLaren, 
59 Mich. 327, 26 NW 5383. 

Mo.—Burk v. Baxter, 3 Mo. 207. 

Nev.—Prescott v. Wells, 3 Nev. 82. 

N. H.—Burnside v. Twitchell, 43 
ING Ke 39103 

N. Y.—Smith v. Benson, 1 Hill 176. 

Pa.—Darrah v. Baird, 101 Pa. 265; 
Overton v. Williston, 31 Pa. 155. 

Eng.—Roffey v. Henderson, 17 Q. 
B. 574, 79 ECL 574, 117 Reprint 1401; 
Longstaff v. Meagoe, 2 A. & EH. 167, 
29 ECL 94, 111 Reprint 65; Lemar v. 
Temar, 2° B.. & \A.: 164; Wilde v. 
Waters, 16 GC. B. 637,. 81 BCL 637, 
139 Reprint 909; Minshall v. Lloyd, 
2M. & W. 450, 150 Reprint 834. 

Ont.—Oates v: Cameron, 7 U. C. Q. 
B. 228. 

[a] The abolition of the distinc- 
‘tion in the forms of actions has been 
said to render inapplicable the rule 
that trover will not lie for anything 


attached to the realty. Stout v. 
‘Stoppel, 30 Minn. 56, 14 NW 268. 
Trover generally see Trover and 
Conversion [38 Cyc 1997]. y 
44, Shapira v. Barney, 30 Minn. 
59, 14 NW 270; Wansbrough ov. 
Maton, 4 A. & E. 884, 31 HCL 386, 


111 Reprint 1016; Davis v. Jones, 2 
B. & Ald. 165, 106 Reprint 327; Wilt- 
‘shear v. Cottrell, 1 E. & B. 674, 72 
ECL 674, 118 Reprint 589. 

[a] Rule applied.—A glass case, 
a stand of drawers, and a large 
‘mirror placed in a restaurant, al- 
though screwed or nailed to the ceil- 
ing, were held to be personalty so 
that an action would be for their 
conversion. Guthrie v. Jones, 108 
Mass. 191. 

[b] Presumption on appeal. — A 
house which was alleged in the 
declaration to be personal property 
was presumed to be such on appeal 
in support of the verdict. Davis v. 
‘Taylor, 41 Ill. 405. 

45. See supra §§ 88, 104. 

46. Raddin v. Arnold, 116 Mass. 
270: Brown v. Wallis, 115 Mass. 156; 
Guthrie v. Jones, 108 Mass. 191; 
Stout v. Stoppel, 30 Minn. 56, 14 NW 


268; Darrah v. Baird, 101 Pa. 265; 
‘Overton v. Williston, 31 Pa. 155; 
Roffey v. Henderson, 17 Q. B. 574, 
OP MO, 215745. (1170 Reprint aal4ols 
Mackintosh v. Trotter, 3 M. & W. 
184, 150 Reprint 1108. 


47. Minn.—Shapira v. Barney, 30 
Minn. 59, 14 NW 270. 

Mo.—Finney v. Watkins, 13 Mo. 291. 

Or.—Rosenau v. Syring, 25 Or. 


FIXTURES 


The | garded.*? 


The ac- 


wrongdoer.®° 


386, 35 P 844. 

Pa.—Watts vy. LO Pa. 
106. 

Wis.—Vilas v. Mason, 25 Wis. 310. 

[a] Refusal by the reversioner 
to allow tenant to remove barn 
standing on posts was held a con- 
version, it not being a fixture. Wans- 
brough v.,.Maton, 4 A. & E. 884, 31 
ECL 386, 111 Reprint 1016. 

48. U. S.—Bergh v. Herring-Hall- 
Marvin Safe Co., 136 Fed. 368, 69 
CCA (2112. 

Me.—Davis v. Buffum, 51 Me. 160; 


Lehman, 


, Hilborne v. Brown, 12 Me. 162; Rus- 


soll v. Richards, 10 Me. 429, 25 AmD 
254, 

Or.—Rosenau v. Syring, 25 Or. 386, 
35 P 844, 

Pa.—Watts v. Lehman 107 Pa. 106 


[dist Darrah v. Baird, 101 Pa--"265 
(preventing removal after end of 
term) ]. 


Tex.—Wright v. Macdonnell, 88 
Tex. 140, 30 SW 907. 

Wis.—Vilas v. Mason, 25 Wis. 310. 

49. Bircher v. Parker, 43 Mo. 443; 
Beardsley v. Sherman, 1 Daly (N. 
Y.) 325; Cassell v. Crothers, 193 Pa. 
359, 44 A 446. 

50. Davis v, Buffum, 51 Me. 160; 
Walsh v. Sichler, 20 Mo. A. 374 [dist 
Bircher v. Parker, 48 Mo. 443]; 
Huntington v. Herrman, 111 App. 
Div. 875, 98 NYS 48 [aff 188 N. Y. 


622 mem, 81 NE 1166 mem] (new 
lease by landlord). 
51. Smyth v.. Stoddard, 2038 Ill. 


424, 67 NE 980, 96 AmSR 314. 

52. Lacey v. Beaudry, 53 Cal. 693; 
Bircher v. Parker, 40 Mo. 118. 

[a] But that a threat of injunc- 
tion was made was referred to as 
element in conversion. _ .Vilas_ Vv. 
Mason, 25 Wis. 310. 

53. See supra §§ 39, 83, 104. 

54, Ala.—Powers v. Harris, 68 
Ala. 409. , 

Me.—Fifield v. Maine Cent. R. Co., 
62 Me. 77; Adams v. Goddard, 48 Me. 
212; Pullen v. Bell, 40 Me. 314; Ful- 
ler v. Tabor, 39 Me. 519; Hilborne v. 
Brown, 12 Me. 162; Russell vy. Rich- 


ards, 11 Me. 371, 26 AmD 532; Os- 
good vy. Howard, 6 Me. 452, 20 AmD 
322. 

Md.—Walker v. Schindel, 58 Md. 
360. 

Mass.— Korbe v. Barbour, 130 
Mass. 255; Hinckley v. Baxter, 13 


Allen 139; Doty v. Gorham, 5 Pick. 
487, 16 AmD 417. 

Mich.—Ingersoll  v. 
Mich. 104, 10 NW 127. 

Minn.—Stout v. Stoppel, 
50, 14 NW 268. 

Mo.—Pile v. Holloway, 129 Mo, A. 
593, 107 SW 10438. 

SON eae 


N. H.—Dame v. Dame, 
429, 75 AmD 195. 

N. J.—Pope v. Shinkle, 45 N. J. L. 
39. 


Barnes, 47 


30 Minn. 


[§ 126 


has been regarded as not involving a conversion.>* 

Articles removable by agreement, regarded as. re- 
taining their character of personalty ®? may be the 
subject of an action of trover even before sever- 
ance,°* but trover will not lie in so far as such 
articles may be regarded as part of the realty.55 
The mere refusal of the person in possession.of the 
jand to allow the removal of such articles by their 
owner has been .regarded as constituting a conver- 
sion,®® although a mere failure to deliver the ar- 
ticles to their owner upon demand is not so re- 


The severance of a fixture, whether actual or con- 
structive, as making it personalty,5% renders it a 
proper subject for an action of trover.59 
wrongful severance of fixtures from the land, they 
are, at the option of the owner, personalty, and 
he may then bring trover for their value against the 
There is, however, authority that to 


After the 


N. Y.—Tifft v. Horton, 53 N. Y. 
377, 183 AmR 537; Ford v. Cobb, 20 
N. Y. 344; Mott v. Palmer, 1 N. Y. 
564; Farrar v. Chauffetete,’5 Den. 
527; Smith v. Benson, 1 Hill 176. 

Oh.—Waegner v. Cleveland, ete., R. 
Co., 22 Oh. St. 568, 10 AmR 770. 

Or.—Blake-McFall Co. v. Wilson, 
1937 P=902: 

[a] Conveyance to purchaser 
without notice as conversion.— 
Where deed failed to pass title to 
elevator by reason of previous con- 
tract between the parties reimpress- 
ing the elevator with the character 
of personalty, the subsequent con- 
veyance of the building by grantée 
to third party, who had no knowl- 
edge that elevator was not a fixture 
and that grantee had no title there- 
to, constituted conversion of elevator 
by grantee, rendering grantee liable 
to grantor for value of elevator as 
it constituted part of the building 
and not its value as torn down for 
removal, since the conveyance to in- 
nocent third party passed title to 
the elevator. Blake-McFall Co. v. 
Wilson, (Or.) 1938 P 902. 

55. Prescott v. Wells, 3 Nev. 82. 

56. Me.—Tapley v. Smith, 18 Me. 
12; Hilborne v. Brown, 12 Me. 162. 

Md.—Walker v. Schindel, 58 Md. 360. 


Mass.—Korbe v. Barbour, 139 
Mass. 255. 

Mich.—Osborn v. Potter, 101 Mich. 
300, 59 NW 606. 

Minn.— Shapira v, Barney, 30 


Minn. 59, 14 NW 270. 

N. Y.—Smith v. Benson, 1 Hill 176. 

57. N. H.—Dame v. Dame, 38 N. 
H. 429, 75 AmD 195. 

N. J.—Temple Co.-v. Penn Mut, L. 
Ins., Co:, 69 Nid.) a. 363) 544A 295t 

N. Y.—Siebold v. La Rue, 83 Mise. 
70, 144 NYS 658; Smusch v. Kohn, 
22 Misc. 344, 49 NYS 176. 

N. C.—Hastman v, Burke County, 
114 N.C, 524, 19 SH 599. 

Vt.—Straw v. Straw, 70 Vt. 240, 
39 A 1095. 

[a] Acceptance of a deed of the 
Jand by a third person and putting 
it on record does not constitute a 
conversion by him. Fuller v. Tabor, 
39 Me. 519. 

58. See supra § 68. 

59. Hawkins v. Hersey, 86 Me. 
394, 30 A 14; Melton. v. Fuljlerton- 
Weaver Realty Co., 214 N. Y. 571, 
108 NE 849 [rev 157 App. Div. 525, 
142 NYS 852]; Straw v. Straw, 70 
Vt. 240, 39 A 1095. 

60. Ala.— Middleton v. Alabama 
Power Co., 196 Ala. 1, 71 S 461. ° 

Cal.—Greenebaum vy. Taylor, 102 
Cal. 624, 36 P 957; McNally v. Con- 
nolly;> 7OMCalrss, AA” P2820F 

Colo.—International Trust Co. v. 
etc., Co., 60 Colo. 
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SOG Loo ee OOe: 


Mass.—Westgate v. Wixon, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ae 


Sut *- 


§§ 126-128] 


constitute a conversion there must be a taking dis- 


tinct from the severance.®! It is 


cient that plaintiff has the right of immediate 
possession of the articles severed.&2 
does not lie, it has been held, for fixtures severed 
by one in possession of the land under claim of 
title, since this would involve a trial of the title 


to land.® 


[§ 127] B. Trespass. 


severing fixtures therefrom.®4 


Mass. 304; Riley v. Boston Water 
Owen Con. Ll scCush.l lt, 

N. H.—Burnside v, Twitchell, 43 
N. H. 390; Wadleigh vy. Janvrin, 41 
N. H. 503, 77 AmD 780. 

N. Y.—Mooers vy. Wait, 3 Wend. 
104, 20 AmD 667. 

Pa.—Harlan v. Harlan, 15 Pa. 507, 
53 AmD 612. 

N. S.—Reynolds v. 


N. S. 459. 
Ont.—Meyers v. Marsh, 2 U. C. Q. 
B. 148 


Dechman, 14 


[a] Wrongful distress by land- 
lord.—Trover lies in favor of a ten- 
ant against the landlord if he dis- 
trains upon the tenant’s fixtures. 
Dalton v. Whittem, 3 Q. B. 961, 43 
ECL 1056, 114 Reprint 777; Clarke 
v. Holford, 2. C..& K 540, 61 HCL 
540. Compare Beck v. Denbigh, 8 
Cc. B. N.S. 888, 98 ECL 888 (mere 
threat to seize fixtures insufficient). 

{b] The unauthorized removal of 
trade fixtures by the tenant after 
the term justifies an action of trover 
by the landlord. Weeton v. Wood- 
cock, 7 M. & W. 14, 151 Reprint 659. 

[c] One tenant in common held 
entitled to sue the other in trover 
for having sold the joint property 
to one who removed it to another 
town. Strickland v. Parker, 54 Me. 
263. 

61. American Union Tel. Co. v. 
Middleton, 80 N. Y. 408 (where tele- 
graph poles were cut and left to lie 
on the side of the road, and it was 
held that there was no conversion, 
since there was no removal of the 
poles for the purpose of taking them 
away from plaintiff, or any exercise 
of dominion over them). 

62. Middleton v. Alabama Power 
CGo., 196 Ala. 1, 71 S 461; Interna- 
tional Trust Co. v. Palisade Light, 
EEC ECON GUL COlo. 39%, Loa) ake 1002; 
Westgate v. Wixon, 128 Mass. 304; 
Plumer v. Plumer, 30 N. H. 558. 

[a] Mortgage on realty does not 
preclude action by owner, mortgagee 
not having taken possession. Reyn- 
olds v. Dechman, 14 N. S. 459. 

{b] Rights of action in favor of 
wrongdoer.—One who wrongfully re- 
moves chattels attached to the land 
may, as having possession, sue a 
third person for the subsequent tak- 
ing of such chattels. Towne ‘Vv. 
Fiske, 127 Mass. 125, 34 AmR 353. 

. 63. Darrah v. Baird, 101 Pa. 265; 
Thropp’s App., 70 Pa, 395; Harlan 
vy. Harlan, 15 Pa. 507, 53 AmD 612; 
Powell v. Smith, 2 Watts (Pa.) 126; 
Brown v. Caldwell, 10 Serge. & R. 
(Pa.) 114, 13 AmD 660; Mather v. 
Trinity Church Ministers, 3 Serg. & 
R. (Pa.) 509, 8 AmD 668. 

Vehue v. Mosher, 76 Me. 469; 


64. 
Symonds v. Harris, 51 Me. 14, 81 
AmD 553; Smith v. Goodwin, 2 Me. 


173; John Spry Lumber Co. v. The 


Cc. H. Green, 76 Mich. 320, 43 NW 
576; Langdon v. Buchanan, 62 N. 
H. 657; Burnside v. Twitchell, 43 


N. H. 390; Wadleigh v. Janvrin, 41 
Nev 603. eis Amb, 780; ) Winn. Vv. 
Ingilby, 5 B. & Ald. 625, 7 ECL 314, 
106 Reprint 1319. . 
[a] Piles in a mill dock, to which 


An action of trespass 
quare clausum will lie in favor of the owner of 
the freehold against one wrongfully entering and 
i But such an action 
does not lie for the removal of an article, although 
attached, if not a part of the realty.® 
bonis asportatis will also lie against one wrongfully 
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ordinarily suffi- [§ 128] 
But trover 


vied.®8 


[26C.J.] 735 


removing the fixtures.®* 

C. Replevin. The action of replevin 
does not le for articles so annexed to the realty 
as to be part thereof,®7 but articles not part of 
the realty, although attached to it, may be reple- 


Fixtures removable by the tenant under a lease, 


where regarded as part of the realty,®® cannot be 


Trespass de. 


booms for the storage of logs were 
attached, held realty for the purpose 
of trespass. John Spry Lumber Co. 
Vv. the iG. HH. "Green; 76) Mich: 3205 
43 NW 576. 

[b] A purchaser at an execution 
sale was allowed to maintain the 
action against ‘the debtor who re- 
moved fixtures after ‘the sale. God- 
dard v. Chase, 7 Mass. 432. 

{c] Action maintainable by ten- 
ant in common against cotenant. 
Symonds v. Harris, 51 Me. 14, 81 
AmD 5538. 

Trespass generally see Trespass 
[38 Cye 985]. 

65. Terry v. Robins, 13 Miss, 291. 

[a] House built under license, 
being personalty, action for injury 
thereto was held not local. Gregg v. 
Union Paci, R..Co:, 48 -Mo. A.» 494. 

[b] Replacing of articles removed 
as defense.—-Where a _ contractor 
abandoned work on a building, and 
a subcontractor wrongfully removed 
plumbing which he had attached to 
the house, the fact that the owner 
paid for replacing’the articles taken, 
from the unpaid balance due the con- 
tractor, held not an election to re- 
coup his loss from such _ balance, 
which would.bar an action for dam- 
ages against the subcontractor. 
Munroe v. Armstrong, 179 Mass. 165, 
60 NE 475. 

66. Barnes v. Burt, 38 Conn. 
Burnside v. Twitchell, 43 N. H. 
Wadleigh v. Janvrin, 41 N. H. 
77 AmD 780; American Union 
COmMe Va Middlstons e S0ln Ne say. 
Hackett v. Amsden, 57 Vt. 432. 

{a] The distinction between tres- 
pass quare clausum, trespass de bonis 
asportatis, and trover, as remedies 
as against one wrongfully severing 
and removing fixtures, is brought out 
by the opinion in Wadleigh v. Janv- 
rin, 41) IN.) He 503; 52105777 | Am D780 
(where Fowler, J., said: “The plain- 
tiff might, it is true, have made the 
wrongful entry of the defendant the 
gist of his action, and have brought 
trespass quare clausum... but he 
had a right to qualify the tort by 
waiving the wrongful entry, and rely 
only upon the wrongful taking and 
carrying away. He might have still 
further waived the wrongful taking 
and carrying away, and have sued in 
trover for the conversion alone; 
since, where the whole merits of a 
ease are discussed and determined 
in one action, the judgment may be 
pleaded and shown in evidence in bar 
to anothers “it isnot “for the’ de- 
fendant to complain that the plain- 
tiff has waived some portion of his 
legal rights. He is certainly in no 
worse condition than if they had 
been insisted upon. Trover and tres- 
pass are generally concurrent reme- 
dies for the unlawful taking and 
conversion of personal property’’). 

{b] A declaration which alleged 
the taking of ‘goods, chattels and 
effects” was held to support a judg- 
ment for the value of fixtures taken. 
Pitt v. Shew, 4 B. & Ald. 206, 6 ECL 
453, 106 Reprint. 913. 

[ec] Allegation of ownership.—A 


recovered in replevin by the tenant or one claiming 
under him,’ but where regarded as personalty,™! 
they may be so recovered.?? 
Articles annexed by wrongdoer. 
weight of authority it is no defense to an action of 
replevin that they have been annexed to land by 
the person who wrongfully took them from plaintiff.73 


By perhaps the 


specific allegation that plaintiff 
Owned the fixtures is not essential, 
he alleging that he owned the land 
from which they were wrongfully 
severed, and this implying that he 
owned the fixtures thereon. Cromie 
v. Hoover, 40 Ind. 49, 

67. Camp v. Charles Thacher Co., 
75 Conn, 165, 52 A 953; Simpson 
Brick-Press Co, v. Wormley, 166 Ill. 
383, 46 NE 976 [aff 61 Ill. A. 460]; 
Hacker v. Munroe, 56 Ill. A. 532; 
Leman v. Best, 30 Ill. A. 323; Me- 
Auliffe v. Mann, 37 Mich. 539. 

{a] Writ no justification for seiz- 
ure.—A writ of replevin is effectual 
for the delivery of personal property 
only, and furnishes no justification 
to an officer for the severance and 
delivery of part of the realty, in this 
case an engine with its appurte- 
nances. Roberts v. Dauphin De- 
posit Bank, 19 Pa. 71. 

[b] Sureties on a _  claimant’s 
bond, given, under statute, for the 
trial of the right of personal’ prop-: 
erty, held not subject to the statu- 
tory judgment prescribed in that 
proceeding, Where the property is. 
recovered from their principal upon 
the ground that it is realty. Bull v. 
Jones, 9 Tex, Civ. A. 346, 29 SW 804. 

{c] Injunction to restrain a re-- 
plevin proceeding will not be grant- 
ed when there is a question as to: 
whether the articles are fixtures or 


HOG Hamilton v.. Stewart, 59 Ill. 
330. 
{d] The abolition of the distinc-- 


tion in forms of actions has beén 
said to render inapplicable the rule 
that replevin will not lie for any- 
thing attached to the realty. Stout 
v. Stoppel, 30 Minn. 56, 14 NW 268. 
See Brigham County Agricultural 
Assoc. v. Rogers, 7 Ida. 63, 57 P 931 
(apparently applying that view). 

Replevin generally see Replevin 
[34 Cyc 1342]. 

68. See cases infra this note. 

[a] Subject to replevin.—(1) Mir- 
rors attached to the wall and @4s-- 
sentially furniture. Cranston v. 
Beck, 70° N: J) 1i.°145, 56 A 12a. ¢2), 
Buildings resting on blocks or shoes. 
Pennybecker v. McDougal, 48 Cal. 
160; Page v. Urick, 31 Wash. 601, 72 
P 454, 96 AmSR 924. (3) Combined 
counter and show case fastened by 
nails and screws. Wells v. Merle, 


etc., Mfg. Co., 66 Ill. A. 292. 

69. See supra §§ 83, 104. 

70. Lord v. Rowse, 195 Mass. 216, 
80 NE 822; Brown vy. Wallis, 115- 
Mass. 156. 

71. See supra §§ 83, 204. 

72. Raymond v. Strickland, 124 
Ga. 594, 52 SH 619, 3 LRANS 69 


(possessory - warrant); Adams _ yv. 
Tully, 164 Ind. 292, 73 NE 595; Fitz- 
gerald v. Anderson, 81 Wis. 341, 51 


NW 554. 

73. Central jBranche kh... Conse 
Writz; 20 “Kans2430), 27) AmR: 175; 
Shoemaker v. Simpson, 16 Kan. 43; 
Michigan Mut. Life Ins. Co. v. 
Cronk, 93 Mich. 49, 52 NW 1035; 
Hisenhauer v. Quinn, 36 Mont. 368, 
93 P 38. 122 AmSR 370, 14’ LRANS 
435; McDaniel v. Lipp, 41 Nebr. 713, 


736 [26C.J.] 


But the contrary view, that replevin does not lie in 
such case, has been strongly asserted.74 

Articles remaining personalty by agreement, al- 
though affixed to the land, may be recovered in 


repleyvin.*> 
Severance. Replevin lies to 
whieh have been severed.*§ 


ordinariy bring replevin.™ 


title to realty.*§ 


Pleading. Since a building on land is prima facie 
a part of the land, one seeking to recover a build- 
ing In replevin must aver it to be personalty,’® and 


re NW 81; Mills v. Redick, 1 Nebr. 
437. 

{a]_ In replevin for a house (1) 
placed by the wrongful taker on 
other land, the court said that the 
principle that one man cannot ac- 
quire property of another on the 
principle of accession, if he took the 
other’s property willfully as a tres- 
passer, Should apply; but~-the court 
added, “especially as it was not 
shown that the house had been per- 
manently annexed to other realty.” 
Huebschmann v. McHenry. 28 Wis. 
655. (2) By mistake a house was 
erected, partly on a lot adjoining 
that of the person erecting the_ 
house, the house being placed on 
blocks of wood placed under the 
corners. It was held that the owner 
of the adjoining lot could not, by 
moving it entirely on his lot, ren- 
der it realty so that replevin would 
not lie. McDaniel v. Lipp, 41 Nebr. 
713, 60 NW 81. 

74, Salter v. Sample, 71 Ill. 430; 
Ogden v. Stock, 34 Ill. 522, 85 AmD 
32: Ricketts v. Dorrel, 55 Ind. 470. 

Reason for rule—It was 


[a] 
said that where a house is wrong- 
from mortgaged 


fully removed : 
premises, it may be that_replevin 
will not lie in favor of the mort- 
gagee for it, after it has been per- 
manently attached to other real es- 
tate; but not because the mortgagee 
has lost his title or his right to re- 
cover damages for its removal, but 
for the sole reason that replevin is 
not the proper remedy to _ recover 
real property. Dorr vy. Dudderar, 88 


Tl. 107. , 
{b] Tlustrations. — (1) Replevin 
does not lie for rails wrongfully 
taken and put into a standing fence 
by the taker. Ricketts v. Dorrel, 55 
Ind. 470. (2) The owner of a lot on 
which a house was built cannot 
sue for the recovery of the house on 
its removal by the builder to a third 
person’s lot, where it was placed on 
a permanent foundation. Reese v. 
Jared, 15 Ind. 142, 77 AmD 88. 


75. Ark—Hensley v. Brodie, 16 
Se eyick v. Bill, 8 Dak. 284, 
Peony. Specht, 18 Del. 61, 12 
Ptr ge vas v. Tully, 164 Ind. 
292, 73 NE 595. 


Ind. T.—Morrow v. Burney, 2 Ind. 
T. 440, bi Sw 1078. 

Towa.—Corwin Dist. Tp. v. Moore- 
head, 43 Iowa 466. 

Kan.—Rush County v. Stubbs, 25 
Kan. 322. 

Mass.—Carpenter v. Allen, 150 
Mass. 281, 22 NE 900; Hartwell v. 
Kelly, 117 Mass. 235. 

Mich.—Gill v. De Armant, 90 Mich. 
425, 51 NW 527. 

Miss.—Weathersby v. 


Miss. 732. 
Mo.—Hines vy. Ament, 43 Mo. 298. 


Sleeper, 42 


recover fixtures 
After the wrongful 
severance of articles constituting part of the realty, 
they become chattels for which the landowner may 
He cannot, however, 
maintain it against one in actual adverse possession 
of the land under claim of title, because then the 
action would be made the means of litigating the 
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dence.S? 


N. H.—Aldrich vy. Parsons, 6 N. 
7. 555. 

[a] Rights of tenant.—When the 
tenant under a lease has the right 
of removal by agreement, the articles 
are personalty, and hence replevin 
will lie in favor of the tenant or 
purchaser thereof against the land- 
lord. Adams v. Tully, 164 Ind. 292, 
73 NE 595; Fitzgerald v. Anderson, 
81 Wis. 341, 51 NW _ 554. 

76. Hensley v. Brodie, 16 Ark. 
511; Cresson v. Stout, 17 Johns. (N. 
YD hb. eS) Am dD) 373: 

: ae Cal—wSands vy. Pfeiffer, 10 Cal. 
258. 

Tll.—Seiberling v. 207 Til. 
443, 69 NE 800; Matzon v. Griffin, 
53: 


Miller, 


Ill. 477; Ogden v. Stock, 34 Ill. 
22, 85 AmD 332. 
Ind.—Balliett v. 

Ind. 388; Moore v. 

A. 464, 56 NE 35. 
Towa.—Dubuque Cong. 

Fleming, 11 Iowa 533, 79 
Kan.—Central Branch . AO 2 

Fritz, 20 Kan, 430, 27 AmR 175; 

Green v. Chicago, ete., R. Co., 8 Kan. 

A-P Sid 567°. 236. 

Mich.—Michigan Mut. L. Ins. Co. 

v. Cronk, 93 Mich. 49, 52 NW 1035; 

Gill v. De Armant, 90 Mich. 425, 51 


Humphreys, 78 
Combs, 24 Ind. 


Sec. Vv. 
AmD 511. 
R 


NW 527. 

Mo.—Tudor Iron Works v. Hitt, 49 
Mo. A. 47. 

N. Y.—Laflin v. Griffiths, 35 Barb. 
58; Cresson v. Stout, 17 Johns. 116, 
8 AmD 373. : % 

Wis.—RKirech v. Davies, 55 Wis. 
287, 11 NW 689; Huebschmann v. 


McHenry, 29 Wis. 655. 

fa] Blection of landowner.—The 
owner of land from which a fixture 
has been wrongfully severed may 
adopt the unauthorized act, treat the 
article as personalty, and sue for its 


recovery, or may elect to sue for 
damages to the land. Martin v. Fer- 
guson, 103 SW 257, 31 KyL 590 [reh 


den 104 SW 698, 31 KyL 1095]. 

{[b] What constitutes severance. 
—Where a building was sold with- 
out the land, although the purchaser 
had the right to enter upon the land 
and sever the building, until this 
was done it was regarded as re- 
maining real estate, and hence re- 
plevin would not lie on the refusal 
of the landowner to permit such sev- 
erance and removal. Eddy v. Hall, 
5 Colo. 576. 

{c] Wrongful severance by mort- 
gagor, during the time of redemprs 
tion, held to make the fixtures be- 
come personal property, for the re- 
covery of which an action of ree 
plevin would lie by the purchaser 
after he obtained the sheriff’s deed. 
Sands v. Pfeiffer, 10 Cal. 258. 

{d] Action by vendor of land 

purchaser wrongfully re- 
moving fixture annexed by the lat- 
ter upheld. Chowchilla Colonization 
Co. v. Thompson, 39 Cal. A. 517, 179 
P 411 (claim and delivery); Cutter 


{§ 129] D. Detinue. 
articles which are part of the realty as having 
been annexed thereto.‘ 
ticle which has, by reason of severance, resumed 
its character of personalty.®? 
land may in this form of action recover an article 
wrongfully severed,** provided defendant is not in 
possession of the land claiming adversely.®> 

[§ 130] EH. Injunction. 
sue to stay the removal of a fixture where the 
right to or the nature of the article is in dispute — 
and the injury will be serious.®¢ 


a SSS SSS sss sss 


according to some authorities must state facts show- 
ing it to be such,®° although a contrary view has 
been asserted, the character of the building being 
regarded as a question to be settled by the evi- 


Detinue will not lie for 
But it will lie for an ar- 


And the owner of 


An injunction may is- 


An injunction may 


v. Wait, 131 Mich. 508, 91 NW 753, 


100 AmSR 619; Pacific Exploitation 
cae v. Strickland, (Wash.) 188 P 
i . 


Effect of annexation to other land 
See supra text and note 73. 

78. Cal—RHalleck v. Mixer, 16 
Cal. “574. 

Ill—Anderson y. Hapler, 34 Ill. 
438, 85 AmD 318. : 

Kan.—Rathbone v. Boyd, 30 Kan. 
485, 2 P 664. 

Mo.—Baker -v. Campbell, 32 Mo. 
A. 529. ! 

Pa.—Harlan vy. Harlan, 15 Pa. 507, 
53. AmD 612; Powell v. Smith, 2 
Watts 126; Brown v. 

Serg. & R. 114, 13 AmD 660. 

[a] But that proof of title to the 
land from which the article was 
severed is necessary to enable plain- 
tiff to make title to such article is 
no defense. Harlan vy, Harlan, 15 
Pa. 507, 53 AmD 612. 

79. Chatterton v. Saul, 16 Ill. 149; 
Brearley v. Cox, 24 N. J. L. 287. 

80. Bridges v. Thomas, 8 OkIl. 
620, 58 P 955; Enterprise Mercantile 
Co. v. Cunningham, 84 Or. 319, 165 
P 224; Van Orsdol v. Hutchcroft, 83 
Or. 567, 163 PF 9TS; 

81. Elliott v. Black, 45 Mo. 372; 
Brearley v. Cox, 24 N. J. L. 287. 

[a] Rule applied.— Complaint in 
replevin before a justice of the peace 
for the recovery of a ‘frame build 
ing” is not bad on its face for want 
of jurisdiction, since whether the 
building was attached to the realty 
and constituted a part of it, so as 
to be the subject of an action in 
ejectinent, or was a mere personal 
chattel, was a point to be settled by 
the evidence. Elliott v. Black, 45 


Mo. 372. 
82. Pemberton v. King, 13 N. C. 
376; McFadden v. Crawford, 36 W. 


Va. 671, 15 SE 408, 32 AmSR 894. 
fa] The burden is on defendant 
to show that the action will not lie 
because the chattels sued for have 
been annexed to land. 
County “v. Art Metal Constr. 
152 Ala. 607, 44 S 876, 
Detinue generally see 18 C. J. 


p 987. 
16 Ark. 


83. 
611. 

84 Adler v. Prestwood, 122 Ala. 
367, 24 S 999; Leatherwood v. Sulli- 
van, 81 Ala. 458,-1 S 718; Street v. 
Nelson, 80 Ala. 230; Cooper v. Wat- 
son, 73 Ala. 252. 

85. Adler v. Prestwood, 122 Ala. 
367, 24 S 999; Cooper v. Watson, 73 
Ala. 252. 

86. Cal—Sands v. Pfeiffer, .10 
Cal. 258. : 

Conn.—Camp 
Co., 75 Conn. 165, 52 A 953. 

PER Mo se v. Mugan, 56 Mo. A. 
AAAs J.—Ashby v. Ashby, (Ch.) 40 A 


N. Y.—Manning yv. Ogden, 70 Hun 


Gog 


Hensley v. Brodie, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 128-130 " 


Caldwell, 10 : 


Calhoun ° 


v. Charles Thacher- 


¢ 
a 


§§ 130-132] 


also issue to protect one claiming as personalty ar- 
ticles actually attached to the land.%? 

[§ 131] F. Intervention. Parties interested in 
pending litigation as to fixtures may intervene 
thereon, in so far as a right of intervention in favor 
of interested parties may be recognized in the local 
practice.6®> Thus a morteagee of realty was allowed 
to intervene where the vendor of a chattel annexed 
was asking that it be sold to pay his claim,*® as was 
the conditional vendor of a chattel where a pur- 
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chaser of realty claimed a fixture as against the 
vendor,*® and a chattel mortgagee where one 
claimed under a mechaniec’s lien as against a mort- 
gagee of the realty.% 

[§ 132] G. Interpleader. Where there are ad- 
verse claimants of a fixture that has been severed 
and it or its proceeds are in the hands of a defend- 
ant who is uncertain to whom to account, he may 
ask the claimants to interplead.®? 


“FLAG CAPTAIN. A subordinate officer of a 
vessel who assumes the character and duties of 
captain only on special occasions. 

FLAGGED CARS. In railroad parlance, dead 
ears that are forbidden to be moved.? 

FLAGGING. A pavement of flag stones;? one 
species of pavement, namely, a paving with flat 


399, 24 NYS 70; Hirsch v. Graves) Bell, 118 Cal. 
Hl. Co., 24 Mise. 472, 58 NYS 664. v. Waddingham, 
[a] If there is a complete remedy | 750, 13 LRA 680; 


at law equity will not interfere. |51 Wis. 


625, 
Si Cals 
Taylor v. Collins, 
023, 18 NW. 225 


stone. 

FLAG LIEUTENANT. In the United States 
navy, the senior aid of the flag officer.® 

FLAGMAN.® 

FLAGRANTE DELICTO (Spanish, delito). The 
commission of an offense in the presence of a spec- 
tator who usually surprises the offender.? 
ment, to wit, a paving with flat 
stones, and is more peculiarly adapt- 


ed and generally used in paving the 
sidewalks, or that part of the street 


50 P 683; Miller 
Sibel, 


Northrup v. 


Franks v. Cravens, 6 W.°Va. 185. 

[b] Insolvency of defendant need 
not be shown. ‘Taylor v. Collins, 51 
Wis. 123, 8 NW 22; Northrup v. 
Trask, 39 Wis. 515; Kimball v. Darl- 
ing, 32 Wis. 675. 

[ec] Injunction at suit of (1) 
mortgagee (Pomeroy v. Bell, 118 
Cal. 635, 50 P 683; Miller v. Wad- 
dingham mn Gia Calis is 20 VP 150; 218 
LRA 680; Lavenson vy. Standard Soap 
Go., 88 Cal. 245, 22 P 184, 13 AmSR 
147; Williams v. Chicago Exhibition 
Contss lll 9, 958 INE 61157 Dudley, 
v. Hurst, 67 Md. 44, 8 A 901, 1 AmSR 
368; Lee-v. Hubschmidt Bldg., etc., 
SOD et New Jin) ENC. LOPS sole AG LOO, 
Hirsch v. Graves Hl. Co., 24 Misc. 
472, 53 NYS 664; Cahn v. Hewsey, 
8 Mise. 384, 24 NYS 1107, 31 Abb 
NCas 387); (2) judgment creditor 
(Witmer’s App., 45 Pa. 455, 84 AmD 
505); (8) landlord (Walker v. Tillis, 
188 “Ala, .313,° 66S 154, TRATIIS A 
654; Dougherty v. Spencer, 23 Ill. A. 
357; Trask v. Little, 182 Mass. 8, 
64 NE 206; Carlin v. Ritter, 68 Md. 
ATS. 13'S 370,916" A 1301, 6° AmSR 
467; Holmes v. Standard Pub. Co., 
(N. J. Ch.) 55 A 1107; Fortescue v. 
Bowler, 55 N. J. Eq. 741, 38 A 445); 
(4) contract vendor (Pomeroy v. 


Trask, 39 Wis: 515; Kimball v. Darl- 
ing, 32 Wis. 675); (5) purchaser at 
foreclosure sale (Dudley v. Hurst, 
67 Md. 44, 8 A 901, 1 AmSR 368). 

Injunction generally see Injunc- 
tions [22 Cyc 724]. 

87. Hershberger v. Johnson, 37 
Or. 109, 60 P 888; Wetherill v. Gal- 


lagher, 211 Pa. 306, 60 A 905; 107 
AmSR 575. Z 
8S. Intervention generally see 
Parties [31 Cye 512]. 
89. Swoop v. St. Martin, 110 La. 


237, 34 S 426. 
90. Thomson vy. Smith, 111 Iowa 


718, 83 NW 789, 82 AmSR 541, 50 
LRA 780. 
91. Edwards, ete., Lumber Co. v. 


Rank, 57 Nebr. 3238, 77 NW 765, 73 
AmSR 514. 
Moore v. Smith, 24 Ill. 512, 
392; Green v. Chicago, etc., 
es Team AGMOdaL, sO Gee Loom See 
generally Interpleader [23 Cyc 1]. 
1. Arfridson v. Ladd, 12 Mass. 
IS oeaia iio. 
2) Dis, Op. beck “van couthern™ Rk. 
Co., 146 N. C. 455, 473, 59 SH 1015. 
3. Roanoke v. Harris, (Va.) 19 
SE 179, 180. ‘ 
4: Inere ve hillips,. 360 IN. FY ./1'63. 20 
(“Flagging is one species of pave- 


set apart for the use of pedestrians, 
and, perhaps it may be suitable in 
some cases for carriage-ways, but 
wherever used it is a pavement, and 
a relaying of flags is a repaving of 
the portion of the street so re- 
flagged”). See also Municipal Cor- 
porations [28 Cyc 832]. 

[a] Flagged sidewalk.—‘“A  side- 
walk furnished with a _ stone-way 
- . - May properly be said to be 
flagged although the whole surface 
is not covered.” In re Garvey, 77 


N. Y.. 523, 524 fquot, New York v- 
ET ONT, 27. Mise. 218, ° 220; “5% NYS 
742]. 

{[b] “Pavement is a more compre- 


hensive word than flagging; it in- 
cludes flagging, as well as other 
modes of making a smooth surface 
for streets, including sidewalks.” 
Burmeister’s Pet., 76 N. Y. 174, 181, 
56 HowPr 416. To like effect Schenec- 
tady v. Union College, 66 Hun 179, 
185, 21 NYS 147. See also Pavement 
[380 Cye 1161]. 

Ss Wie Sa. Vee bern 10S ons cemer en 
36; 2S Cr gL 99m 2a dated ye3tlGs 

6. See Railroads [33 Cyc 739, 864, 
943, 1028, 1081]; Street Railroads [36 
Cyc 1483]. 

7. Escriche Diccionario. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


ANALYSIS 


I. DEFINITIONS [§ 1] p 738 
II. FLAG LAWS [§§ 2-5] p 738 


A. Relating to Umted States or State Flags [§ 2] p 738 


B. Relating to Other Flags [§§ 3-5] p 739 
1. In General [§ 3] p 739 


2. Flags of Forbidden Colors [§ 4] p 739 


3. Enemy or Rebel Flags [§ 5] p 739 
III. LAW OF THE FLAG [§ 6] p 739 


CROSS REFERENCES 


Breach of the peace, 
of the Peace § 2 note 11. 

Discharge of seaman, change of flag see Seamen [35 
Cyer119 Li. 


carrying red flag see Breach 


Flag of truce see War [40 Cyc 392]. 

Judicial notice of flag see Evidence § 1924. 

Nationality of vessel, flag as evidence of see War 
[40 Cye 348]. 


I. DEFINITIONS 


[§ 1] As a noun, a flag is defined as a lght 
flexible cloth usually oblong and bearing a device 
or devices to indicate nationality, party, etec., or 
to give or ask information, commonly attached to 


a staff or halyard;! the emblem of national author- 
ity.2 As a verb, the term signifies to signal with 
or as with a flag.’ 


II. FLAG LAWS 


[§ 2] A. Relating to United States or State 
Flags. Hither congress* or a state legislature ° 
may prohibit or regulate the use of the national 
flaz of the United States;° and a state has the same 
powers with respect to the state flag or other state 
insignia.’ Numerous statutes have been enacted 
making it an offense to display, expose, or make use 
of such a flag, standard, color, shield, coat of arms, 
seal, or other insignia by persons or corporations 
under certain circumstances and -conditions,® or to 
deface, defile, defy, desecrate, destroy, disfigure, 
mutilate, trample on, or cast contempt on the same;° 
and these statutes have been upheld as valid against 


1. Webster Int. D. 
Qe) Halteratv.; state, 4 Nebree 75%, 


Ruhstrat v. Peo., 


LRANS 1079. 
strat: v. Peo., 


185 Tll. 188, 57 NE 
41, 76 AmSR 380, 49 LRA 181; Com. 
105 NW 298, 300, 121 AmSR 754, 7|v. R. I. Sherman Mfg. Co., 189 Mass. 

To like effect Ruh-|76, 75 NE 71, 4 AnnCas 268; 
185 Ill. 183, 145, 57 NE’ | v. State, 74 Nebr. 757, 105 NW 298, 


various constitutional objections.?° 

Defenses.1!_ It is no defense that the act consti- 
tuting the violation of such a statute was done in 
the performance of a contract made prior to the 
passage of the statute.1* Nor does the fact that the 
flag was a part of a trade-mark place defendant in 
any more favorable position.!® 

Indictment or information.'* Where the statute 
has elearly defined the offense, an indictment setting 
forth the offense substantially in the language of 
the statute is sufficient.t® 

Evidence and its reception. The general rules 
govern as to the evidence ?® and its offer and re- 

Such a statute is “one well calcu- 
lated to promote the common weal.” 
Halter v. State, 74 Nebr. 757, 764, 105 


NW 298, 121 AmSR 754, 7 LRANS 
1079 [aft 205 U. S. 34, 27 SCt 419, 51 


Halter 


41, 76 AmSR 30, 49 LRA 181. 

[a] “The American flag” is em- 
blematic of the sovereignty of the 
United States. Ruhstrat v. Peo., 185 
Til. 138, 145, 57 NE 41, 76 AmSR 30, 
49 LRA 181 

3. Webster Int. D. See also Rail- 
roads [383 Cyc 739, 948, 1028, 1102]; 
Street Railroads [36 Cyc 1488]. 

[a] “Flag the crossing.’’—Toledo, 
ete., Ry Co, v. Bast St. Louis, etc., 
Py COs ea OG lS cA a6 a 

4 Halter v. Nebraska, 205 U. S. 
34, 27 SCt 419, 51 L. ed. 696, 10 Ann 
Cas 525 [aff 74 Nebr. 757, 106 NW 
298, 121 AmSR 754, 7 LRANS 1079]. 

5. Halter v. State, 74 Nebr. 757, 
105 NW 298, 121 AmSR 1754, 7 
LRANS 1079 [aff 205 U. S. 34, 27 SCt 
419, 51 L. ed. 696, 10 AnnCas 525]. 

6 See statutory provisions. 

7. See statutory provisions. 

8. See statutory provisions. 

{a] For advertising purposes,— 


121 AmSR 754, 7 LRANS 1079 [aff 
LOB MUA Sied4an 2iUesCt sig oils tag ced: 
696, 10 AnnCas 525]; Peo. v. Van de 
Carr, 91 App. Div. 20, 86 NYS 644 
[aff .17SicNy Ye 428, 70. NEM965, 102 
AmSR 516, 66 LRA 189]. 

{b] A “UniformeFlag Law,” pro- 
posed, may be found in 2 Am. Bar 
Assoc. Journ. p 708. 

9. See statutory provisions; and 
State v. Shumaker, 103 Kan. 741, 175 
P 978; Peo. v. Van de Carr, 91 App. 
Div. 20, 86 NYS 644 [aff 178 N. Y. 
428, 70 NE 965, 102 AmSR 516, 66 
LRA 189]. 

[a] “Public place.”—Under Rev. 
St. (1915) § 8706, making it a mis- 
demeanor to publicly mutilate, defile, 
or cast contempt upon the United 
States flag, a blacksmith shop is a 
“nublic place.’ State v. Shumaker, 
103 Kan. 741, 175 P 978. 

10. See Constitutional Law §§ 434, 
841, 1074. 


L. ed. 696, 10 AnnCas 625]. 

11. See generally Criminal Law 
§§ 52-70. 

12. Com. v. R. I. Sherman Mfg. 
Co., 189 Mass. 76, 75 NE 71, 4 Ann 
Cas 268. 

13. Halter v. State, 74 Nebr. 75%, 
105 NW 298, 121 AmSR 754, 7 LRANS. 
1079, 1083 [aft 205 U.S. 34, 27 SCt 
419, 51 L. ed. 696, 10 AnnCas 5254. 

14. See generally Indictments and 
Informations [22 Cye 157]. 

15. Com v. -R. I. Sherman Mfg. 
Co., 189 Mass. 76, 75 NE-71, 4 Ann 
Cas 268. 

16. See generally Criminal Law 
§§ 947-1999, 

[a] Showing previous similar 
conduct.—In a _ prosecution under 
Gen. St. (1915) § 3706, for the public 
use of language casting contempt on 
the United States flag, evidence of 
previous use of other language ex- 
pressing contempt is admissible. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


~~ 


§§ 2-6] 


ception.!7 

Punishment.'® In Massachusetts, although the 
statute creating the offense does not provide a pun- 
ishment therefor, it may be punished in conformity 
to the ‘‘common usage and practice of this com- 
monwealth.’’ 1° 

{§ 3] B. Relating to Other Flags—1. In Gen- 
eral. Some statutes prohibit the use or carrying 
in parade of flags or emblems having certain in+ 
scriptions upon them.?° , 

[§ 4] 2. Flags of Forbidden Colors. Under 
some statutory provisions no red or black flag shall 
be carried in parade.?!. Color alone brings a flag 
within the terms of the act.2? If the flag is of 
the forbidden color in its essential and dominating 


FLAGS—FLARE 


[26C.J.] 739 


characteristics, then the mere circumstance that it 
bears also an inscription or device of another color 
is not enough to prevent its being a red flag.?8 
That the flag happens to be the usual banner of 
a society affiliated with a political party is no de- 
fense.?4 

[§ 5] 8. Enemy or Rebel Flags. Under the 
provisions of the Philippine Flag Law ?> a specifie 
criminal intent, apart from the act of displaying 
or exposing, is not a necessary element of the de- 
fense.2° Such statute includes not only the identical 
flags, banners, emblems, or devices actually used 
for the purposes therein mentioned, but also every 
flag, banner, emblem, or device of that type.27 


III. LAW OF THE FLAG 28 . 


[§ 6] This is a term used to designate the right 
under which a ship owner, who sends his vessel 
into a foreign port, gives notice by his flag to all 
who enter into contracts with the ship master that 


* FLAG STATION. A railroad station at which 
trains do not stop unless signaled, as by a flag.t 

FLANGE. A projecting flat rim, collar, or rib 
used to strengthen an object, to guide it, to keep 
it in place, etce.? 

FLANKING. In shipping, simply permitting a 
tow to float down stream with the current along 
the channel, without any assistance from the tow- 


rer v. Shumaker, 103 Kan. 741, 175 
fee 

17. See generally Criminal Law 
§§ 2112-2193. 

[a] Thus an offer to prove that 
at the time of the passage of the 
act, and at the time it went into 
effect defendant had on hand a large 


22. 
23. Com. 


24. 
30, 32, 106 


Com. v. Karvonen, 
30, 106 NE 556, LRA1915B 706, 707, 
AnnCas1916D 846. 

v. Karvonen, 219 Mass. 
30, 106 NE 556, LRA1915B 706, 707, 
AnnCas1916D 846. 

Com. v. Karvonen, 
NE 556, LRA1915B 


he intends the law of that flag to regulate those 
contracts, and that they must either submit to its 
peoune or not contract with him or his agent 
at all.?9 


boat, which in fact, instead of propelling the tow, 
controls its movements by reversing its engines and 
backing with such speed as will give to it the con- 
trol of the tow without overcoming entirely the 
foree of the current.’ 

FLARE. As a noun, a blaze of fire or light, 
usually brief, used as a signal often repeated at 


intervals, as on a ship at night. As a verb, to shine 
219 Mass.) guish the difference between it and 
the flag itself. The exposing to pub- 
lic view of such a sign or painting 
was for the express purpose of ex- 
citing the people and stirring up 
hatred in their minds against the 
constituted authorities, and the tab- 
let was so designed as to accomplish 


219 Mass. 
706, 


quantity of prohibited labels, was 
properly rejected, for the reason that 
it did not offer to show that the 
labels were on hand when the act 
took effect, and were not printed 
within the year subsequent to the 
passage of the act and the date of 
its taking effect. Com. v. R. I. Sher- 
man Mfg. Co., 189 Mass. 76, 75 NE 
71, 4 AnnCas 268. 

18. See generally Criminal Law 
§§$ 3186-2257. 

19. Com. v. R. I. Sherman Mfg. 
Co., 189 Mass. 76, 75 NH 71, 4 Ann 
Cas 268 (construing Rev. L. c 220 
§ 4). 
£0. See statutory provisions; and 
Com. v. Karvonen, 219 Mass. 30, 31, 
106 NE 556,-LRA1915B 706, AnnCas 
1916D 846 (‘tno banner, ensign or 
sign having upon it any inscription 
opposed to organized government, or 
which is sacrilegious, or which may 
be derogatory to public morals, shall 
be carried in parade within this 
Commonwealth’). 

21. See statutory provisions; and 
Com. v. Karvonen, 219 Mass. 30, 106 
NE 556, LRA1915B 706, AnnCasi916D 
846 (red or black flag). See also 
Peo. v. Burman, 154 Mich. 150, 117 
NW 589, 25 LRANS 251 (referring to 
a municipal ordinance forbidding the 
carrying of red flags in processions). 

[a] A red flag (1) is “a flag of a 
red color with or without devices, 
associated with blood or danger.’ 
Century D. [quot Com. v. Karvonen, 
219 Mass. 30, 32, 106 NE 556, LRA 
1915B 706, 708, AnnCasi916D 846]. 
(2) “Historically, a red flag has been 
a revolutionary and terroristic em- 
blem.” Webster D. [quot Com. v. 
Karvonen, supra]. (38) Other lexi- 
cographers give similar definitions. 
Com. v. Karvonen, supra. 


AnnCas1%16D 846 (“the words of the 
statute are sweeping and make no 
exception in favor of political par- 
ties, social organizations, secret 
societies or beneficiary or other as- 
sociations’’). 

25. Philippine Commn. Act No. 
1,696 § 1; and U. S. v. Go Chico, 14 
Philippine 128 (it is a criminal of- 
fense to expose to public view any 
flag, banner, emblem, or device used 
in the insurrection in the Philippine 
Islands to designate or identify 
those in armed rebellion against.the 
United States, or used or adopted at 
any time by the enemies of the 
United States in the Philippine 
Islands, or any flag, banner, emblem, 
or device of the Katipunan Society). 

26. U. S. v. Go Chico, 14 Philip- 
pine 128. 

27. U.S. v. Go Chico, 14 Philip- 
pine 128. 

[a] If it contains a most prom- 
inent feature thereof, such exposi- 
tion is a violation of law. U.S. v. 
Panganiban, 17 Philippine 266, 267 
(“The painting on the tablet or sign 
was not an exact reproduction of the 
insurgent flag, but it was an exact 
reproduction of the most prominent 
features; that is, the triangle with 
the representation of the sun and 
three stars. In the preparation of 
this tablet an exact reproduction of 
the insurgent flag was not made. 
This was done intentionally in order 
to avoid the consequence. But the 
sign as painted,. including the in- 
scription, would produce the same 
effect upon the minds of the people 
as it would had it been an exact re- 
production of the flag used by the 
insurgents in the late rebellion. In 
the place where it was exposed it 
would have been difficult to distin- 


these purposes’). 
28. Law of the flag: 
Pe eee citizenship see Citizens 


Governing: : 

Jurisdiction of offense committed 
on the high seas see Criminal 
Law § 219. 

Liability of carrier of goods by 
sea see Shipping [36 Cyc 205]. 

Lien of master of vessel for wages 
and’ disbursements see Shipping 
[86 Cye 147]. 

Seaman’s lien for wages see Sea- 
men [35 Cyc 1231]. 

Shipping charter see Shipping [36 
Cyc 66]. 

29. Ruhstrat v. Peo., 185 Ill. 133, 

ei 57 NE 41, 76 AmSR 30, 49 LRA 


1. Webster Int. D. To like effect 
Clark v. Jonesboro, ete., R. Co., 87 
Ark. 385, 387, 112 SW 961; Marx v. 


Louisiana Western R. Co., 112 La. 
1085, 86 S 862, 863. 
[a] “Regular station” distin- 


guished.—Clark v. Jonesboro, ete., R. 
Go., 87+ Ark.1385,- 387, 112 SW 961, 
“Depot station” distinguished see 
Depot § 2. 
2. New Eng. D. [quot Beardsley 
v. Howard, ete., Mach. Co., 176 Fed. 


619, 621]. 

[a] “Flange” or “safety” coup- 
ling.—Freeberg v. St. Paul Plow- 
vier ks: 48 Minn, 99, 107, 50 NW 
1026. 

[b] “Plange wheels.”—Cottam v. 


Guesta6 Oa By Da ft tes 

3. The George Shiras, 61 Fed. 300, 
3015.9) CCA 5115 

4 Webster Int. D. 

[a] “Flare front.’—Rushmore v. 
Saxon, 158 Fed. 499, 508. 
| “Plare-up light”? see Collision § 1 
text and note 53. 
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out with a sudden and unsteady light.5 
FLASH CHECK. A check drawn upon a banker 
by a person who has no funds at the banker’s, and 


knows that such is the case.® 


FLASHER. A contrivance by which incandescent 
lamps are momentarily illuminated or extinguished.” 

FLASHOVER. ‘The passage of a positive cur- 
rent of electricity over to the negative.’ 

FLASH POINT. The temperature of a heated 
fluid at which the vapor rising from it flashes mo- 


mentarily.® 

FLAT. [§ 1] A. -In General. 
may be used in different senses.?° 
nical or legal meaning.?” 


(§ 2] B. As a Noun—1. Land or Water. 
covered by the water at high tide, and left bare at 


low;!° shallow or shoal water:14 


[§ 3] 2. Building or Part Thereof. A ‘‘flat,’’ 
etymologically, is a floor in a building,!® or a por- 
Later the use of the word 
became restricted to a floor completely equipped 


tion of such a floor.?® 


5. Webster Int. D. See also 
Rushmore v. Saxon, 158 Fed. 499, 
508 (“flared” and “flaring’’). 


[a] “Flared front.”-——Rushmore v. 
Saxon, 158 Fed. 499, 508. 


[b] “Flaring’ front.”’”—Rushmore 
v. Saxon, 158 Fed. 499, 508. 
6 Black L. D. See also Bills and 


Notes § 12. 


7. Standard New D. See also 
Macey Sign Co. v, Routtenberg, 48 
Que. Super. 346. 

8. Sexton v. Metropolitan St. R. 
Co., 245 Mo. 254, 276, 149 SW 21. 

9. State v. Boylan, 79 Conn. 463, 
465, 65 A 595. 

10. Stannard v. Hubbard, 34 


Conn. 3870, 376. 

11. Godfrey v. Hampton, 148 Mo. 
A. 157, 127 SW 626, 628. 

12. Godfrey v. Hampton, 148 Mo. 
A. 157, 127 SW 626, 628. 

13. Jones v. Janney, 8 Watts & 
S. (Pa.) 486, 4438, 42 AmD 309. See 
also Boundaries § 7; Collision § 1; 
Navigable Waters [29 Cyc 355]; 
Public Lands [382 Cyc 901]. 

{a] “Beach” distinguished.— 
Doane v. Willeut, 5 Gray (Mass.) 
328, 335, 66 AmD 369. 


[b] “Shore” distinguished.— 
Doane v. Willecut, 5 Gray (Mass.) 
328) 11335, 66) AmDms69) wStorer wv. 
Freeman, 5 Mass. 435, 439, 4 AmD 
155. 

[ce] “Strand” distinguished.— 
Doane v. Willcut, 5 Gray (Mass.) 
328, 335, 66 AmD 369. 

14. Stannard v. Hubbard, 34 
Conn, 370, 376 (“This word itself 


is obviously one which may be used 
in different senses, but in this stat- 
ute it is. confined to some place or 
places within a river, cove, creek, or 
harbor where fish may be taken. It 
implies, therefore, that it must be 
a place more or less under water. 
It is frequently used by nautical men 
to distinguish it from the channel of 
a river or harbor, and in this sense, 
while it includes the idea of being 
under water, it is used as descrip- 
tive of a place not navigable with 


safety by ordinary vessels, on ac- 
count of the shallowness of the 
water’’). 

[a] A mussel bed.—King v. 


Young, 76 Me. 76, 79, 49 AmR 596 
[quot Fowler v. Wood, 73 Kan. 511, 
BATS bP 68.0117 Ams 534000. 
LRANS 162] (‘We think a mussel- 
bed over which the water flows at 
every tide can not properly be called 
island. We think such forma- 
constitute what are called 


‘Lignot v. Jaekle, 72 N. J. Ea. 
239, 65 A 221. 
“A floor, loft, or story, in a 


15. 


Oe 
Oo, 


[a] 


FLARE—FLAT 


for housekeeping purposes;1? a floor equipped for 
separate housekeeping;!8 a floor which forms a 
complete residence in itself;!° a floor divided into 


rooms and fitted for the occupancy of a single 


properly 

house.’? 28 
Flat house. 
[8 4] 

A word which 


It has no tech- | prominences or 


family;?° an apartment. 
such floors, so equipped, each of which is ealled a 
‘‘flat,’’? is itself termed a ‘‘flat,’’22 but, more 
speaking, should be termed a ‘‘flat- 


A building containing 


A house divided into flats.24 
C. As an Adjective. 
and horizontal surface, or nearly so, without marked 


Having an even 


depressions;?° level, without ro- 


tundity, curvature, or other variation or irregular- 


Land 


ity ;2° also uniform.?? 
securities purchased the term may imply a sale for 


As applied to bonds or other 


the face value 7* without taking into account the 


stones.’ 34 


accrued interest,?® but not always so.?° 
Phrases: ‘‘Flat rate,’’ *1 ‘‘flat rate contract,’’ 32 
“flat steel wire, or sheet steel in strips,’’ 33 ‘‘flat 


pbuilding.”—-Webster New Int. D.,a ‘flat-house.’ In this country flats 
[quot Godfrey v. Hampton, 148 Mo.]or _ flat-houses have usually been 
A. 157, 127 SW 626, 628]. See Hud-| built of many stories, upon each 


son v. Cripps, [1896] 1 Ch. 265, 269. 


16. Standard D. [quot Godfrey v. 
Hampton, 148 Mo. A. 157, 127 SW 
626, 628]. 


17. Lignot v. Jaekle, 72 N. J. Eq. 
233, 239, 65 A 221. 

18. Lignot v. Jaekle, 72 N. J. Eq. 
433, Ode e220y 224% 

19. Webster New Int. D. [quot 
Godfrey v. Hampton, 148 Mo. A. 157, 
127 SW 626, 628]. 

20. Standard D. [quot Godfrey v. 
Hampton, 148 Mo. <A. .157,,.127 Sw 
626, 628]. 

21. Standard D. [quot Godfrey v. 
Hampton, 148 Mo. A. 157, 127 SW 
626, 628]. See also -Apartment 3 
CH Jaape 2p0) 

[a] “Bungalow or ranch build- 
ing”’ distinguished. — Lignot Vv. 
Jaekle, 72 N. J, Eq. 233,65, A 221, 

4 


22. Lignot v. Jaekle, 72 N. J. Eq. 
233,.239), 65, Ay 2211. 

[a] Question of fact.—Whether a 
building is a flat or not, where the 
testimony is conflicting, the ques- 
tion ® dsitone)..of sfact, Godfrey  v. 
Hampton, 148 Mo. A. 157, 127 SW 
626, 628. 

[b] “Adjoining houses” distin- 
guished.—‘“‘Flats are ‘as much_ sep- 
arate dwellings as ordinary adjoin- 
ing houses are. The difference is, 
that flats are under one roof, and 
are divided one from another by a 
horizontal plane, but ordinary ad- 
joining houses by a perpendicular or 
vertical plane.” Per Byles, J., in 
Stamper v. Sunderland-near-the-Sea, 
Ly R. 8-C. PP. 388, 400 Tauot® Me- 
Dowell vi Hyman, 117 Cal. 67,171, 
48 P 984]. 

23. Lignot v. Jaekle, 72 N. J. Ea. 
233, 239, 65 A 221. 

24. Webster Int. D. See also Lig- 
not v, Jaekle, 72 N. J! Eq: 238, 239, 
65 A 221 (“A building containing 
such ‘flats’ is a ‘flat-house’’’); Skill- 
man v. Smatheurst, 57 N. J. Eq. 1, 
40 A 855, 856. 

[a] A “garage and store room’ 
is not included within the term “flat 
building.’ Jones v. Williams, 56 
Wash. 588, 106 P 166, 168. 

[b] “Sow many such floors must 
a building have to come within the 
term of ‘flat,’ or ‘flat house’? It 
should first be observed that, in my 
view, the floor completely equipped 
for housekeeping purposes must be 
in a building in which there are 
other floors, because I do not think 
that a bungalow, or ranch building 
all on one floor has ever properly 
been termed a ‘flat,’ or the building 


floor of which buildings there has 
been one or more suites of rooms 
fitted up for housekeeping purposes. 
The query is, How many stories, so 
equipped, must there be to consti- 
tute the building a ‘flat’- or ‘flat- 
house’? In default: of any arbitrary 
definition established either by posi- 
tive enactment or by decision, I think 
it must be held that any building 
consisting of more than one story, 
in which building there are one or 
more suites of rooms on each floor 
equipped for separate housekeeping 


purposes, is a ‘flat’ or ‘flat-house.’ ” 
Lignot v.. Jaekle; 72 N- sJiesital. Does 
239.8 Gps WA aide 

25. Webster Int. D. 


26. Long v.-Noye Mfg. Co., 192 
Fed. 566, 569. 

27. Standard D. (as a “flat rate’). 

28. Citizens’ Sav. Bank v, Green- 
Durst, UTS We 205s £220 GoLeN By 

29. Morris v. Jamieson, 205 Ill. 
87, 90, 68 NE 742; Citizens’ Sav. 
Bank v. Greenburgh, 173 N. Y. 215, 
221, 65 NE 978. 

30. Hemenway vy. Hemenway, 134 
Mass. 446, 447 (“In New York they 
[bonds] are sold ‘flat’ as it is 
termed; that is, for a price which 
includes accrued interest’). 

31. Wilson v. Tallahassee Water- 
works Co., 47 Fla. 351, 36 S 68, 64; 
Salt Lake City v. Christensen Co., 
ee te 38, 95 P 528, 526, 17 LRANS 

[a] Tax rate—Where a tax is 
imposed upon all merchants without 
regard to the volume of their busi- 
ness, it is termed a “flat rate.” Salt 
Lake City v. Christensen Co., 384 
Lhe 38, 95° P''523, 526,917 DRANS 
Water rate.—A ‘flat rate,’ 
as used in city ordinances fixing 
rates to be charged customers by 
water company, is a rate based on 
the number of fixtures used and the 
business for which the supnly is in- 


tended. Wilson Vv. Tallahassee 
BHA Aare cdhe Co., 47 Fla. 351, 36 S 63, 
32. Atty.-Gen., Ont. v. Canadian 


Niagara Power Co., [1912] A. C. 852, 
9 DomLR 191, 198; Atty.-Gen. v. 
Canadian Niagara Falls Power Co., 
16 OntWR 835. 


33. U. S. v. Wetherell, 65 Fed. 
987) 13E CCAM 264, 
34. Beckett v. Chicago, 218 Ill. 


97, (995 LOIS NEI 4729 Chicasouvs 
Holden, 194 Ill. 213, 291, 62 NE 550. 

[a] Street improvements. — The 
phrase has a well-known and com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FLATTERY—FLOAT 


FLATTERY.*> An effort to influence another by 
use of false or excessive praise;** insincere, com- 
plimentary language or conduct.%? 

FLAVOR. That quality of anything which af- 
fects the taste.%8 

FLAX. The skin or fibrous part of the flax 
plant, when broken and cleaned by hatcheling or 
combing.®® It may be embraced within the term 
ee orain.’ 7.40 

FLAX MILL. A mill or factory where flax is 
spun or linen manufactured.*1 

FLAXSEED. An article used as food for man 
and beast.*? 

FLEECE. The coat of wool that covers a sheep, 
or that is shorn from a sheep at one time.*3 

FLEE FROM JUSTICEH.** To leave one’s home 
or resdience or known place of abode, with intent 
to avoid detection or punishment for some public 
offense.*® 

FLEETING. Not durable; 
transient.47 

FLEE TO THE WALL.*8 

FLEET PRISON. Formerly in England the pri- 
son of the court of chancery and of the court of 
common pleas.*® 

FLESH. In its broadest sense, the soft parts of 
the body of an animal, especially a vertebrate ani- 
mal, usually excluding the integument.5° The term 
may include both live flesh and dead flesh.54 

FLETADOR. In Spanish law, a charter party; 
one who leases a ship from the owner.®? 

FLETAMENTO. In Spanish law, a contract of 
charter party or lease of ship.>* 


passing rapidly ;*° 


mercial meaning among people en- 
gaged in the business of construct- 


highly nutritious. 
flaxseed comes within, to an extent 


(26C.5.] 741 


FLETANTE. In Spanish law, one who leases or 
charters his ship to another.54 

FLETAR. In Spanish law, to lease or charter a 
ship to another.55 

FLETE. In Spanish law, the price fixed for the 
lease or charter of a ship.5¢ 

FLIGHT. In criminal law, the evading of the 
course of justice by voluntarily withdrawing one- 
self in order to avoid arrest or detention or the 
institution or continuance of criminal proceedings.®* 

FLIP A CAR. To steal a ride.58 

FLITTER. A small metal square, or a number 
of squares, for decoration.®® 

FLOAT. An object which floats on a liquid, or 
buoys up something.®° 

In the lumber trade, two or more rafts attached 
together, prepared by proper fastenings and suit- 
able arrangement to withstand the winds and wa- 
ters.1 

In manufacturing, a defect caused by the warp 
not being woven into the cloth, and the weft pass- 
ing underneath the warp instead of being woven 
into the warp.® 

In mining parlance pieces of ore which have 
become detached and broken loose from the mother 
lode and floated down hill. 

With respect to land grants or certificates the 
term is used to indicate a certain quantity out of 
a larger quantity of land,®* as where the grant is 
of a certain number of sections to the mile out of 
swamp lands then belonging to, or that might there- 
after belong to, the state, without any limitations 
or restrictions as to sections or locality.®® ‘ 


51. Com. v. Horn, 2 Pa. Dist. 487; 
488, 13 Pa. Co. 164 (construing an 


This being so, 


ing street improvements, and is used 
to describe limestone blocks about 
six inches thick and twelve to six- 


teen inches square, as nearly uni- 
form as can be obtained. Beckett v. 
Ghicaco, / 218 “11..9% LOL 75 INE 
747: Chicago v. Holden, 194 M11. 
213, 291, 62 NE 550. See generally 
Municipal Corporations [28 Cyc 
945). 
35. Flattery: 
Evidence as to see Seduction [35 


Cye 1312]. 

Influence attainted by see Contracts 

§ 326 et seq. 

Seduction accomplished by 
duction [35 Cye 1295]. 
Undue influence accomplished by see 

Wills [40 Cye 1147]. 

36. Hall v. State, 134 Ala. 90, 119, 
32 S 750; Suther vy. State, 118 Ala. 
88, 98, 24 S 43. 

37. Hall v. State, 134 Ala. 90, 119, 
32 S 750; Suther v. State, 118 Ala. 
88, 93, 24 S 43. 

38. Webster Int. D. 

[a] “Flavor of vanilla.’”—U. S. v. 
St. Louis Coffee, etc., Mills, 189 Fed. 
191,193: 

[b] “Extract” not synonymous.— 


see Se- 


TJ. S. v. St. Louis Coffee, etc., Mills, | 


{89 Hed. 191, 193. 

39. Webster Int. D. 

Flax, hemp, and jute, and manu- 
factures thereof see Custom Duties 

39. ; 
Fido: State v. Cowdery, 79 Minn. 
94, 99, 81 NW 750, 48 LRA 92 (as 
used in a statute relating to the 
storage of grain). 

41. Webster Int. D. 

[a] “Flax factory” in an insur- 
ance policy see Aurora F, Ins, Co. v. 
Eddy, 55 Ill, 213, 221. 

42. Hewitt v. Watertown F. Ins. 
Co., 55 Iowa 323, 324, 7 NW 596, 39 
AmR 174 (after the flaxseed has been 
ground and the oil largely extract- 
ed, the residuum is the “oil cake” 
known to commerce, which is largely 
if not exclusively used as food for 
cattle and other beasts, and is 


at least, the definition of grain given 
by Mr. Webster, that is, it is an 
article used as food for man and 
beast). See also Flax ante this page; 
Flax Mill ante this page. 

43. Century D. 

[a] In an exemption: statute.— 
Bracket v. Watkins, 21 Wend. (N. 
Y.) 68, 69; Hall v. Penney, 11 Wend. 
(N. Y.) 44, 45,°25 AmD 601. 

Fleece of mortgaged sheep see 
Chattel Mortgages § 174. 

44. Cross references: 

Evidence as to fleeing from justice 

see Homicide [21 Cyc 900]. 
Extradition of fugitive from justice 

see Extradition §§ 12-16, 
Flight as evidence of guilt 

Criminal Law §§ 1063-1068. 
Running of statute of limitation see 

Criminal Law § 351. 


see 


45. U. S. v.-O’Brian, 27 FE. Cas: 
No. 15,908, 3 Dill. 381, 383 [quot 
State v. Lem Woon, 57 Or. 482, 498, 
107 P 974, 112 P 427]. See State 
v. Washburn, 48 Mo. 240, 241; 
Ex p. Swearingen, 13 S. C. 74, 
76 


46. Century D. 

[a] “Fleeting or evanescent.”— 
In speaking of the expression “lastly 

. the injury must be shewn to 
be of a substantial character, not 
fleeting or evanescent,” it was said: 
‘What is the meaning of those 
words ‘fleeting or evanescent?’ It is 
not, perhaps, easy to answer the 
question, but it appears to me that 
nothing can be deemed to be fleet- 
ing or evanescent which results in 
substantial damage, and that the 
question, therefore, is to be answered 
not by time, but by the effects upon 
the plaintiff.” Fritz v. Hobson, 14 
Ch. D. 542, 556. See also Benjamin 
VAUStonr.s dun by. 99 C.-Py=4005) 40758 19 
ERC 2638. 

47. Century D. x 
48. See Homicide [24 Cyc 820]. 
49. Wade v. Wood, 1 C. B, 462, 
463, 50 HCL 462, 135 Reprint 620. 
50. Webster Int. D. 


act prohibiting the sale of unwhole- 
some fiesh, etc.). 


[a] “Flesh gained.’—Winch  v. 
Paley ta: 68 Iowa 764, 768, 28 NW 

Diseased animals generally see 
Animals §§ 144-199. 

52. Escriche Diccionario. See 
Shipping [386 Cyc 56]. 

53. Escriche Diccionario; Span- 
ish Code Com. art 652 et seq. See 
Shipping [36 Cyc 56]. 

54. Escriche Diccionario. See 
Shipping [386 Cyc 56]. 

55. Eschiche Diccionario. See 
Shipping [36 Cyc 56]. 

56. .Escriche Diccionario, See 
Shipping [86 Cyc 56]. 

57. . S. v. Alegado, 25 Philip- 
pine 510, 611. 

Flight: 

As ground for divorce see Divorce 

§§ 108-128. 

Evidence of see Criminal Law § 1063 
et seq. 


58. Union Tract. Co. v. Lundahl, 
117 Ill. A. 220, 224 [aff 215 Ill. 289, 
299, 74 NE 155]. 


59. Webster Int. D, 
fa] As “composition metal’ un- 
der tariff acts.—U. S. v. Meier, 136 


Fed. 764, 765, 69 CCA 421 [rev 128 


Fed. 472]. 

60. Standard D. 

61. Tome v. Four Cribs of Lum- 
ber, 24 KF. Cas. No. 14,088, Taney 
Disior 


Right to use stream for floating 
logs see Logging [25 Cyc 1566]. 

62. Smith v. Walton, 3 C, P. D. 
109, 110. j 

63. Synnott v. Shaughnnessy, 2 


Ida. (Hasb:) 122,67 PR 82,84: 

64. Marks v. Dickson, 20 How. 
COs SS) DOT 5045016 is edte: 10025 
Minneapolis, ete. R. Co. v. Duluth, 
eter; VR -Co.,) 45 SMinne? 104," 109/947 
NW 464. See also, Public Lands [32 
Cyc 811]. 

65. Minneapolis, ete, R. Co. v 


Duluth, ete., R. Co., 45 Minn. 104, 
109, 47 NW 464. 


742 [26C.J.] 


FLOATABLE STREAM.® 

FLOATING CHARGE.* 

FLOATING DEBT.°® A debt which is of a tem- 
porary and shifting nature, that is not funded ;® 
in general, a debt for money borrowed directly, for 
money owed for miscellaneous obligations, or for 
money payable in a short time."° 

FLOATING DOMICILE." 

FLOATING ELEVATOR. A boat equipped with 
a grain elevator.” 

FLOATING INDEBTEDNESS.” Although the 
phrase may have a clear and well understood mean- 
ing in the commercial world,’* it should be con- 
strued in connection with the other language used, 
with a view of ascertaining what was intended to be 
accomplished by the act in consideration.7®> As ap- 
plied to municipal corporations, that mass of law- 
ful and valid claims against the corporation, for 
the payment of which there is no money in the 
corporate treasury specifically designed, nor any 
taxation or other means of providing money to 
pay, particularly provided.7® 

FLOATING KIDNEY. That condition where for 
any cause the fat or tissues holding the kidneys in 
place are obstructed or in any way become stretched, 
causing the organ to float forward.77 


FLOATABLE STREAM—FLOOR 


FLOATING LOGS.78 

FLOATING POLICY.7? 

FLOATING SECURITY.®° 

FLOGGING.®! Corporal punishment by stripes 
inflicted with a cat,’? or any punishment which in 
substance or effect amounts thereto.8? 

FLOGGING HAMMER. A small sledge hammer 
used for striking a large cold chisel in chipping 
castings.84 ¢ 

FLOOD.® A body of moving water;8* a body of 
water rising, swelling, and overflowing land not 
usually covered with water ;87 a great body or stream 
of any fluid or substance ;** a great flow of water;® 
an inundation.*° 

FLOODING LANDS.°! 

FLOOR. [§ 1] A. In General.°? A descriptive 
word,®? variable in meaning,®* whicb has more or 
less comprehensive significance according to the par- 
ticular connection in which it is used. 

[§ 2] B. Of Building.°* The mere bottom 
plane of an inclosure or artificial structure; the 
bottom or lower part uf any room, the part upon 
which we stand;°* the structure formed of beams, 
girders, ete., with proper covering, which divides 
a building horizontally into stories;9® the surface 
or the platform of a structure on which to walk or 


66. See Logging [25 Cyc 1566];|rect or indirect, and is said to be/ Relieving from -liability for: Con- 
Navigable Waters [29 Cye  292];|due to the connection of the organ tinued. 

Waters [40 Cyc 5538]. with the nervous system and re- Negligence see Negligence [29 Cyc 

67. See Corporations § 2565. flects areas known as the “sympa- 504]. 

68. Floating debt of: thetic nervous system’’). 86. Webster D. [quot Stover v. 
County see Counties § 284. , 78 See Logging [25 Cyc 1566]. Insurance Co., 3 Phila. (Pa.) 38, 42]. 
Municipal corporation see Munici- 79. See Fire Insurance § 93. 87. Webster D. [quot Stover v. 

pal Corporations [28 Cyc 688]. 80. See Debenture 17 C. J. p 1369. | Insurance Co., 3 Phila. (Pa.) 38, 42]. 
State see States [36 Cyc 883]. 81. Flogging: 88. Webster D. [quot Stover v. 


Town see Towns [38 Cyc 642]. 
United States see United States [39 


Apprentice see Apprentices § 81. 
Child see Infants [22 Cyc 526]; Par- 89. 


Insurance Co., 3 Phila. (Pa.) 38, 42]. 
Webster D. [quot Stover v. 


Cyc 748]. ent and Child [29 Cyc 1585]. 
See also Floating Indebtedness post | Convict see Coawiers 817. : 
this page. 


69. Webster New Int. D. [quot 
Hayden Realty Co. v. Aurora, 62 
Colo. 568, 163 P 843]. 

{a] “Floating debt” only includes 
the “unpaid, legally authorized ob- 
ligations of the village.” Cooke v. 
Saratoga Springs, 23 Hun (N. Y.) 
55). 59) 

70. Webster New Int. D. [quot 
Hayden Realty Co. v. Aurora, 62 
Colo. 563, 163 P 843]. 

71. See Domicile § 20. 

72, Budd v. New York, 143 U. S. 
517, 529, 12 SCt 468, 36 L. ed. 247 
(‘Floating elevators are primarily 
boats. Some are scows, and have 
to .be towed. from place to place, by 
steam tugs; but the majority are 
propellers’). 

{a] A floating elevator, con- 
structed from a canal boat upon 
which had been built an Wak in 
apparatus for hoisting grain, 1s 
Bin or vessel. The Hezekiah Bald- 


win, 12 F. Cas. No, 6,449, 8 Ben. 
556. 

73. See also Floating Debt ante 
this page. 


74, Huron v. Second Ward Sav. 
Bank, 86 Fed. 272, 276, 30 CCA 38, 
49 LRA 534. . 

75. Hayden Realty Co. v. Aurora, 
62 Colo. 563, 163 P 843. 

76. Peo. v. Wood, 71 N. Y,.. 371, 
374 [quot Huron v. Second Ward 
Sav, Bank, 86 Fed. 272, 276, 277, 30 
CCA 38, 49 LRA 634; Hayden Realty 
Co. v. Aurora, 62 Colo. 563, 163 P 
843, 844; Mullanphy Bank v. Schott, 
34 Ill. A. 500, 510]. See German Ins. 
Co. v. Manning, 95 Fed. 597, 610; Peo. 
v. Carpenter, 31 App. Div. 6038, 52 
NYS 781, 785; State v. Farran, 24 
Oh. St. 586, 541; Mass. Pum. St. 
(1882) p 1290. See generally Mu- 
nicipal Corporations [28 Cyc 688]. 

77. Mackey v. Interurban St. R. 
Co., 115 App. Div, 467, 101 NYS 439, 
440 (it may be caused by blows di- 


Cruel and unusual punishment see 
Criminal Law § 3199. 

Pupil see Schools and School Dis- 
tricts) [35 Cye 1137), 

Seaman see Seamen [35 Cyc 1247]. 

Servant see Master and Servant [26 
Cye 1022]. 

Slaves see Slaves [86 Cyc 473]. 
s2. U.S. v. Cutler, 25 F. Cas. No. 

14,910, 1 Curt. 501. See also Cat 11 

Curd Qpast. 
$3. U.S. v: Cutler, 25 i) Cas.) No: 

14,910,°1 Curt, 502, 

84 Williams v. Garbutt Lumber 

Co., 182 Ga. 221, 64 SE 65, 70. 

85. Flood: 

Act of God § 8. 

Affecting liability for negligence see 
Negligence [29 Cyc 441]. 

Excusing performance of: 
Condition in bond see Bonds § 126. 
Contract see Contracts § 715. 

Liability of canal company for see 
Canals § 24. 

Provision for, in construction of rail- 
road bridge see Railroads [838 Cyc 
326}. 

Relieving from liability for: 

Delay in transportation of: 
Goods see Carriers § 414. 
Passenger see Carriers § 1275. 

Demurrage on cargo see Shipping 
[86 Cyc 363]. 

Injury caused by: 

Backing up of surface water see 
Waters [40 Cyc 641]. 

Boom in public river see Waters 
[40 Cye 576]. 

Dam see Waters [40 Cyc 682]. 


Defective bridge see Bridges 
§ 65. : 

Floating log see Logging [25 
Cye 1578]. 


Overflow of sewer or drain see 
Waters [40 Cyc 664]. 
Loss or injury to: 
Cargo see Shipping [36 Cyc 268]. 
ice: transit see Carriers 
Passenger see Carriers § 1335. 


Insurance Co., 3 Phila. (Pa.) 38, 42]. 
See Rothes v. Kirkcaldy, etc., Water- 
works Comrs., 7 App. Cas. 694, 704, 1 
ERC 351 (where a statute is con- 
strued to give a right of action for 
damages by flood waters from a res- 
ervoir). 

90. Webster D. [quot Stover v. 
Insurance Co., 3 Phila. (Pa.) 38, 42]. 

[a] “Storm” distinguished.— 


Stover v. Insurance Co., 3 Phila. 
(Pa.) 38, 42. 

{b] “Tempest” distinguished.-— 
Stover v. Insurance Co., 3 Phila. 
(Pa.) 38, 42. 


91. See Waters [40 Cyc 674]. See 
also Flow post p 744 text and note 43, 

92...See also Building $9 CG. J. 
Flat ante p 740; Flooring 
post p 743. : 

93. Cedar Rapids, ete. R. Co. v. 
Cedar Rapids, 173 Iowa 386, 392, 155 
NW 842, 

94 Cedar Rapids, ‘ete, R. Co.) v. 
Cedar Rapids, 173 Iowa 386, 392, 155 
NW 842. 

95. Cedar Rapids, ete. R. Co. v. 
Cedar Rapids, 173 Iowa 3886, 392, 155 
NW 842. 

96. Negligence of owner of build- 
ing in construction or maintaining 
floor see Negligence [29 Cyc 469]. 

97. Cedar Rapids, ete., R. Co. v. 
Cedar Rapids, 173 Iowa 386, 392, 155 
NW 842. 

[a] “Flooring” synonymous.— 
“When not attempting to speak with 
technical exactness, the words ‘floor’ 
and ‘flooring’ may be, and we think 
are often, vsed aS synonymous or 
interchangeable terms.” Cedar 
Rapids, etc., R. Co. v. Cedar Rapids, 
173 Iowa 386, 393, 155 NW 842. 

98. Webster D. [quot Cedar 
Rapids, ete., R. Co. v Cedar Rapids, 
173 Iowa 386, 391, 155 NW 842]. 

[a] “Room” distinguished.—Low- 
ell v. Strahan, 145 Mass. 1, 8, 12 NE 
401, 1 AmSR 422, 

99. Webster D. [quot Cedar 
Rapids, ete., R. Co. v. Cedar Riapids, 
173 Iowa 386, 392, 155 NW 842]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FLOOR—FLOUR 


travel, as the floor of a bridge,! the surface on 
which we walk, ride, or travel;? or such surface or 
plain, together with the timbers, framework, and 
materials which enter into and form part of its 
construction.? Also, in a broader sense, the space 
between two adjacent floors of an entire building; 
a story;* a section of a building between horizontal 
planes.® 

Wooden floors usually consist of beams, common- 
ly called ‘‘joists’’ or ‘‘floor joists,’’ one or two 
thicknesses of flooring boards, and, in a finished 
building, of a ceiling underneath the beams.® 

[§ 3] ©. In Parliamentary Practice. A term 
used metaphorically to denote the exclusive right 
to address the body in session.” 

FLOOR BROKER.’ 

FLOOR CLOTH CANVAS. A canvas used exclu- 
sively for the manufacture of floor oilcloth.® 

FLOORING. A descriptive word,!° which varies 
in meaning, and has more or less comprehensive 
significance, according to the particular connection 
in which it is used.!2 Thus it may be employed to 
signify a floor;1* floors collectively;!4 or material 
from which to make a floor.1®> If used without ref- 
erence to a structure in its completed form, it would 
ordinarily convey the idea of materials suitable for 
use in constructing a floor 16 or, in a narrower sense, 
the boards or planks for covering the framework of 
a floor.17 When used with reference to a completed 
structure it may mean either the materials of which 
the floor is composed 18 or the completed floor struc- 
ture.?? 

Naked flooring. The framing which forms the 
constructional part of the floor without the floor- 
ing and eceiling;?° one in which the floor joists ex- 
tend from wall to wall.24_ In carpentry the timber 


1. Webster 1 DY, [quot Cedar 
Rapids, ete., R. Co. v. Cedar Rapids, 
173 Iowa 386, 392, 155 NW 842]. . 

geo -Cedar, Rapids, etc, Ry Co. v. 


NW 842 
13. Standard 


Cedar Rapids, 173 Iowa 386, 392, 155 


Rapids, ete., R. Co. v. Cedar Rapids, 


[26C.J.] 743 


and frame work on which the floor boarding is 
laid.?2 

Single flooring consists of one row of wood joists 
resting on the wall or partition at each end without 
any intermediate support, and receiving the floor 
boards on the upper surface and the ceiling on the 
under side.?? 

Double flooring consists of single fir joists called 
binding, bridging, and ceiling joists.?4 

FLORES DE LAS LEYES (Flowers of the law). 
The title given to a Spanish law book of the thir- 
teenth century composed, it is said,?> by Jacobo 
Ruiz at the direction of King Alphonso the learned. 
It has been characterized 7° as a clear and method- 
ical compendium of the best laws relative to the 
order and administration of justice to judicial: pro- 
cedure. An evidence of its appreciation by the 
same monarch is the fact that most of it was in- 
corporated, literally or substantially, into the later 
work *? which has given him his greatest fame. 

FLORIDA WATER. A preparation used as a 
deodorant in a sick room, and as a remedial agent 
in alleviating pain and sick headache.*8 

FLOSS CANDY. Candy consisting of threadlike 
or silkhke filaments formed from melted sugar or 
candy.”° 

FLOTATION. According to stock-exchange par- 
lance, inviting subscriptions from the publie for the 
purpose of launching a company;*° the grouping 
of a certain number of claims to be formed in a 
company to be worked at a profit.31 

FLOTSAM.*” <A term:-applied to a ship which is 
sunk or otherwise perishes, and the goods float upon 
the sea,** or to goods that are found floating on 
the waves.*4 

FLOUR. The finely ground meal of wheat or any 


26. Marina Ensayo Historico 
pp 301, 313. 
D, [quot Cedar 27. Las Siete Partidas (Bk III 


of which largely reproduces Flores 


Cedar Rapids, 173 Iowa 386, 392, ‘155 
NW 842. 
3, Cedar sRapids, sete... RCo v- 
Cedar Rapids, 173 Iowa 386, 392, 155 
NW 842. 

4 Standard D. See also New 
York Belting, etc., Co. v. Washing- 
ton FE. Ins. Co., 23 N. Y. Super. 428, 


434. 

[a] Not including the attic.— 
New York Belting, etc., Co. v. Wash- 
ington F. Ins. Co. 23 N. Y. Super. 
428, 434. 

[b] Wot including the basement. 
—New York Belting, etc., Co. Vv. 
Washington rey ime COnptcs | New Nc 
uper. 428, i 
eu Lowell v. Strahan, 145 Mass. 
1, 8, 12 NE 401, 1 AmSR 422. 

[a] Question for the jury.—If 
there is any conflict as to the mean- 
ing of the word in the connection in 
which it is used, its meaning may 
be a question for the jury. New 
York Belting, etc. Co. v. Washing- 
ton F. Ins. Co., 28 N. Y. Super. 428 
(in factory parlance). 3 

6 Kidder Architects’ and Build- 
ers Pocket-Book [quot Cedar eee et 


etc uk. Co. Ne, Cedar Rapids, 
Towa 386, 391, 155 NW 842]. 

7 Black L. D. £4 

8. See Brokers § 6. 

9. Arthur v. Cumming, 91 U. S. 
362, 363, 23 L. ed. 438. 

{a] “Burlaps” distinguished. — 


Arthur v. Cumming, 91 U. S. 362, 
363, 23 L. ed, 438. 

10. Cedar Rapids, etc. R. Co. v. 
Cedar Rapids, 173 Iowa 386, 392, 155 
NW 842. 

11. Cedar Rapids, ete., R. Co. 
Cedar Rapids, 173 Iowa 386, 392, 
NW 842. 

12, Cedar Rapids, etc, R. Com v. 


Vv. 
155 


173 Iowa 386, 389, 155 NW 842]. See]de las Leves). 
also Floor ante p 742. 28. Tood v. State, 30 Tex. A. 667, 
14. Standard OD. [quot Cedar] 668, 18 SW 642 (a drug or medicine 


“Rapids, etc., R. Co. v. Cedar Rapids, 


173 Iowa 386, 389, 155 NW 842]. 

15. Standard DD: [quot Cedar 
Rapids, etc., R. Co. v. Cedar Rapids, 
173 Iowa 386, 389, 155 NW 842]. 

16. Cedar Rapids, etc., R. Co. v. 
Cedar Rapids, 173 Iowa 386, 392, 155 
NW 842. 

17. Cedar Rapids, etc., R. Co, v. 
Cedar Rapids, 173 Iowa 386, 392, 155 
NW 842. 

18. Cedar Rapids, etc. R. Co. v 
Cedar Rapids, 173 Iowa 386, 392, 155 
NW 842. 

19. Cedar Rapids, etc. R. Co. v. 
Cedar Rapids, 173 Iowa 386, 392, 155 


NW 842. 
20. Sturgis D. Architecture and 
Bldg. [quot Cedar Rapids, ete, R. 


Co. v. Cedar Rapids, 173 Iowa 386, 


390, 155 NW 842]. ; 
21. Sturgis D. Architecture and 
Bldg. [quot Cedar Rapids, etc., an, 


Co. v. Cedar Rapids, 173 Iowa 386, 
390, 155 NW 842]. 

22, Century iD [quot Cedar 
Rapids, ete., R. Co. v. Cedar Rapids, 
173 Iowa 386, 390, 155 NW 842]. 

23. Encyclopedia Britt. [quot 
Cedar Rapids, ete. R. Co. v. Cedar 
Rapids, 173 Iowa 386, 390, 155 NW 
842]. 

24, Encyclopedia Britt. [quot 
Cedar Rapids, ete., R. Co. v. Cedar 
Rapids, 173 Iowa 386, 391, 155 NW 
842], 

25. Escriche (Diccionario) (who 
says that the title Flores de las Leyes 
was also given to Fuero Real and 
that it is not always easy to be 
sure which was meant by the ancient 
writers). 


within Cal. Code 186, 
187). 


29. Electric Candy Mach. Co. vy. 
Morris, 156 Fed. 972, 973. 


Pen. arts 


30. Torva Exploring Syndicate v. 
Kelly. EU9001 SAL C s612 6g. 
[a] ‘Flotation’... is complete 


when the public have responded and 
the capital is provided.” Torva Ex- 
ploring Syndicate v. Kelly, [1900] A. 
Op MGA, ATI 


31. Torva Exploring Syndicate v. 
Kelly, [1900] A. C. 612, 6217. 

[a] Under an amalgamation of 
two companies, meaning of this 
word see Gifford v. Willoughby, 15 
rE pele gee wean elee } 

32. Flotsam: 


Generally see Derelict 18 C. J. p 787; 


Jetsam [23 Cyc 373]; Ligan [25 
Cyc, 9587. 
Admire Ty jurisdiction see Admiralty 
64, 
Distinguished from ‘wreck’ see 
Shipping [36 Cyc 427]. 
83. Lacaze v. State, Add. (Pa.) 


59, 64; Constable’s Case, 5 Coke 
105b, 106b, 77 Reprint 218; Termes 
de la Ley [quot Palmer v. Rouse, 3 
fi, *S&> N* 505,508," 2579 Reprint “569; 
per Pollock, C. B.]. 

34. Legge y. Boyd, 1 C. B. 92, 113, 
50 DCL? 927. 135" Reprint) 471. See 
Com. v. Garner, 3 Gratt. (44 Va.) 
624, 724 (“Flotsam is where they 
continue floating on the surface of 
the waves between high and low 
water’’). 

[a] A cargo of coal lying at the 
bottom of a lake was held not to be 
flotsam. Murphy v. Dunham, 38 
Fed. 503, 509, 


744 [26 C.J.] 


other grain.*5 


tood, namely, wheat.*7 


FLOW. As a noun, the act or manner of flow- 
As a verb, to pass or pour 
along through a channel, over a bed, through an 
orifice, or along a conductor;*° to coyer with water; 
to flood;#° to rise,#! as the tide.*? : 
Flowing lands. A term which commonly imports 
raising and setting back water on another’s land 
by a dam placed across a stream or watercourse 
which is the natural drain and outlet for surplus 


ing or streaming.®® 


water on such land.** 
FLUE.*4 


ney.*® 


FLUE POCKET. 


at the inner end.** 
FLUID. Liquid or gaseous.*8 


35. In re Keough, 42 Misc. 387, 


397%. 86 NYS’ 807. See Atlas Feed 
Products Co. v. New Orleans, 113 
aG Fl eo iie See Lobo (oun as 


used in Const. [1898] art 230, ex- 
empting from taxation the capital 
machinery and other property em- 
ployed in the manufacture of ‘‘flour” 
for a certain period, is used in a 
restricted or special sense as the 
ground and bolted substance of 
wheat manufactured for human con- 
sumption). 

{a] Indian corn meal is included 
within the _ term. Lashaway  v. 
Tucker, 61 Hun 6, 15 NYS 490. 

{b] Wheat is not included with- 
in the meaning of the term. Sals- 
bury v. Parsons, 36 Hun (N. Y.) 12, 
1 


ie 

36. Washington Mut. Ins. Co. v. 
Merchants’, ete., Mut. Ins. Co., 5 Oh. 
St. 450. 

37. Washington Mut. Ins, Co. v. 
Merchants’, etc., Mut. Ins. Co., 5 Oh. 


St. 488. See Farm Product 25 C. J. 
p 673. 
{a] “Flouring mill” may include 


the machinery necessary for the op- 
eration of such mill, as well as the 


buildings. Cook v. Condon, 6 Kan. 
Ae Diag ol een OSs 

[b] “Grist-mill” distinguished.— 
Washington Mut. Ins, Co. v. Mer- 


chants’, etc., Mut. Ins. Co., 5 Oh. St. 
450, 488. 

38. Webster Int. D. 

[a] “Any person causes the flow 
of sewage into a stream within [a 
statute], who intentionally does that 
which-is calculated according to the 
ordinary course of things and ordi- 
nary laws of nature to produce such 
flow.” Kirkheaton Dist. Local Bd. v. 
Ainley, [1892] 2 Q. B. 274, 288. 

39. Standard D. 

{a] “To flow into the stream.’’— 
isirkheaton Dist. Local Bd. v. Ain- 
ley, [1892] 2 Q. B. 274, 288. 

40. Standard D. 

[a] “Flowing the great pond.”— 
The word ‘‘flowing,’ as used in a 
deed conveying to the grantee rights 
in a dam and the right of flowing a 
pond, meant such a flowing as was 
incident to the maintenance of the 
then existing dam, and not a greater 
flowing by the construction of a 
different dam. Bennett v. Kennebec 
Fiber Co., 87 Me, 162, 166, 32 A 800, 
801. 

41. Worcester D. [quot Peo. v. 
Tibbets, 190 Ni Ys eb 2856527 12 

42. Worcester D. [quot Peo. v. 


It has been said that flour is the 
product from grain, both ground and bolted, while 
meal is the pulverized grain ground but unbolted.** 

FLOURING MILL. In its most restricted sense, 
a mill used for grinding one kind of grain for 


The pipe, tube, or passage for the con- 
veyance of the products of combustion, flame, smoke, 
hot gasses, heated air, etc.,4° and includes a chim- 


As applied to a locomotive, a 
short flue which extends into a boiler for about six 
or elght inches behind the flue sheet, and is closed 


t 


FLOUR—FLYING DRILL 
FLUME.*° 


gulehes.>? 


The passage or channel for the water 
that drives a mill wheel.®® 
nate the connecting links of a ditch over ravines and 


Also employed to desig- 


FLUMINA ET PORTUS PUBLICA SUNT, IDE- 


OQUE JUS PISCANDI OMNIBUS COMMUNE 


BESTS 


edges.5> 


a surface.®& 


FLUMINA VOLUCRES. Water fowl.®? 
FLUSH. To cause to be full.** 

FLUTES. Longitudinal parallel ruffles with round 
The word has been used to convey the 
idea of a noticeable depression of some length in 


FLUX. Any substance or mixture used to pro- 
mote the fusion of metals or minerals, as alkalies, 


borax, lime, fluorite, ete.>7 


FLYER POLICY. An insurance policy issued at 
a very low rate by an agent, about the close of the 
year, in order to increase the amount of insurance 


written by him.®§ 


FLYING DRILL. In railroad parlance, it is ae- 
comphshed by uncoupling a ear from a locomotive 
from which it has acquired its momentum and turn- 


ing the switch after the locomotive has passed over 
it, but before the car has reached it, thereby divert- 


Tibbetts, 19 N.Y. 528, 527]. 

43. Call v. Middlesex County, 2 
Gray (Mass.) 232, 235. See also 
Waters [40 Cyc 674]. 

[a] Flowing lands about a dam. 
—lIsele v. Arlington Five Cents Sav. 
Bank, 135 Mass. 142, 143 [cit Fitch 
vy. Seymour, 9 Metc. (Mass.) 462]. 

[b] Used in a’ special statute — 
Heard v. Middlesex Canal, 5 Metc. 
(Mass.) 81, 85. 

44. Fiue: 

Construction of in party wall see 
Party Walls [39 Cyc 786]. ’ 
Cover for a stove pipe as subject 
of mechanic’s lien see Mechanic’s 

Liens [27 Cyc 37]. 

Duty of owner as to use of spark ar- 

rester see Negligence [29 Cyc 462]. 
Window in stove flue as patentable 

see Patents [30 Cyc 860]. 

45. In re Whitney, 58 Fed. 285, 
236. 

{a] Arched Purves furnaces, con- 
sisting simply of corrugated steel 
cylinders or tubes, which are not 
furnaces in fact, but intended to be 
used in the manufacture of fur- 
naces, are dutiable under the pro- 
vision of the Tariff Act of 1897, for 
boiler tubes or “flues.” Thomas _ Vv. 


Vandegrift, 162 Fed. 645, 647, 89 
CCA 437. 

Zeneca Chimneys ihe Ca ent) 
1157. 


47. Atchison, etc., R, Co. v. How- 
ard, 49 Fed. 206, 207, 1 CCA 229. 

[a] Description. — Such flue 
pocket is located near the bottom of 
the flue sheet, and opens into the 
fire box. They are so attached to 
the flue sheet that: they may be 
taken out when it becomes neces- 
sary to remove sediment or incrusta- 
tions on the bottom of the boiler. 
The usual method of attaching flue 
pockets to the flue sheet of a boiler, 
so that they cannot be blown out, 
is to expend the flue on the inside 
next to the flue sheet, thus form- 
ing a shoulder which abuts against 
the sheet. Atchison, etc. R. Co. v. 
Howard, 49 Fed. 206, 207, 1 CCA 229. 

48. Century D. See also Sickles 
v. Evans, 22 F. Cas. No. 12,839, 2 
Cliff. 203, 206. 

{a] Tangibility—‘‘No doubt the 
term ‘fluid’ in its generic and 
technically scientific sense, includes 
air and the gases; but, in the sense 
in which it is used by the patentee, 


and in the connection in which it 
is found, it means a fluid that is 
tangible, that can be seen and 


handled, like water or oil, and with 
which a vessel can be filled.” Sickels 
v. Youngs, 22 F. Cas. No. 12,838, 3 
Blatchf. 293, 302. r 

49. Subject of mechanic’s lien 
see Mechanics’ Liens [27 Cye 32]. 

50. Derrickson v. Edwards, 29 N. 
J. L. 468, 473, 80 AmD 220. 

51. Ellison v. Jackson Water Co., 
LZGaly 242 a bas See Moore v. 
United Elkhorn Mines, 64 Or. 342, 
127 P 964, 966, 130 P 640 (a “ditch” 
is an “aqueduct,” which is a water 
carrier or leader, and “flumes” are 
usually portions of ditches). See 
also Aqueduct 4 C. J. p 1475, 

[a] Abandonment of finme and 
water rights distinguished.—A flume, 
being a mere means of conveying 
water, the abandonment of an old 
or dilapidated flume is entirely dif- 
ferent from abandoning the right to 
divert and use water conveyed 
through such fiume. Wood v. Eti- 
wanda Water Co., 147 Cal. 228, 8&1 
Pe 512. SLs. 

52. A maxim meaning 
and ports are public; 
right of fishing there is common 
to all.” Bouvier L. D. [cit Branch 
Prine. ]. 

53. Keeble v. MHickeringill, 11 
East 574, 577, 103 Reprint 1127. See 
generally Animals 3 C. J. p 1. 

54. Webster Int. D. 

[a] “Slush” compared and dis- 
tinguished.—Laycock v. Parker, 103 
Wis. S163, ETS; TSN Wow sae 

55. Kursheedt Mfg. Co. v. Naday, 
107 Fed. 488, 490, 46 CCA 422. 

[a] “The distinction between 
plaits and fiutes [is] that the for- 
mer have angular edges and are flat, 
whereas the latter have round edges 
and stand up.” 5 Kursheedt Mfg. Co. 
sus Nagass 107 Fed. 488; 490, 46 CCA 

56. Schreiber, ete, Mfg. Co. v. 
oe Co., 117 Fed. 830, 833, 54 CCA 

57. Webster TInt. D. 

{a] “The flux, termed ‘residuum,’ 
is a paraffine flux obtained in Penn- 
sylvania, Ohio, and in other places.” 
Chicago Union Tract, Co. v. Chicago, 
222 Ill. 144, 148, 78 NE 54. 

[b] Element in the making of 
“asphaltic cement.’”—Chicago Union 
Tract. Co. v. Chicago, 222 Ill. 144, 78 
NE 54, 55. 

58. Union Casualty, etec., Co. v. 
Goddard, (Ky.) 76 SW 8382, 833. See 
generally the Insurance Titles pas- 
sim. 


“Rivers 
therefore the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ing the car alone on to the switch track.59 

E A running switch; a 
switch made by attaching to the car to be switched 
an engine, giving the car a sufficient impetus, and 
then detaching the engine, running it ahead out of 
the way, and allowing the car, with the impetus thus 
imparted, to run to the place desired;®? a switch 
operated or effected in such a way, while a train is 
in motion, as to send different parts of the train, 
previously connected, along different lines.®? 


FLYING SWITCH.*° 


FLY POWER.“ 


FLYWHEEL. A wheel that equalizes its momen- 


59. Cranbuck v. Delaware, etc., R. 
Cones No J. ts. 4735) 65 A L031... ‘See 
also Flying Switch post this page. 

é 60. Flying switch causing injury 
oh 
Servant see Master and Servant [26 

Cy. Cel2T e135 625 SG). 

Cae person see Railroads [33 Cyc 

61. Baker v. Kansas City, ete. R. 
Co., 122 Mo. 533, 566, 26 SW 20. 

62. Magner Vv. Truesdale, 53 
Minn. 436, 437, 55 NW 607. To same 
effect Illinois Cent. R. Co. v. Baches, 
Sehr OS SAL OS 4ou Cart. Va paste 
Clair Tunnel Co.; 131 Mich. 592, 92 
NW 110, 111; Dooner v., Delaware, 
etc acanal, Co. 164 Pas 1. 28.0000 
A 269; 2 Thompson Negl. (2d ed) 
§ 1695 [quot Chicago Junction R. 
Go. v. McGrath, 203 Ill. 511, 515, 68 
NE 69]. 

{a] “ ‘Making flying switch’ and 
‘kicking’ cars’ (1) are terms denoting 
very nearly the same thing.” Brad- 
ley v. Ohio River, etc., R. Co., 126 
Ne C2785, (42, 36°SH f8l7 > Te-same 
effect Allen v. Atlantic Coast Line 
RCo. 145 N: (C12214) 58 SB 1081; 
1082. (2) ‘In the former, the engine 
may be in front, and, upon being 
disconnected, the rear cars may be 
run upon another track while still 
rolling. In ‘kicking cars’ the dis- 
connected cars are given their im- 
petus by a backward motion of the 
engine which does not follow them.” 
Bradley v. Ohio River, etc., R. Co., 


supra. » 

[b] Hela a “flying switch.”— 
Hanson vy. Chicago, etc., 2 mCO;, 
ToT Wis. §455, 459) 4605. 146 NEW, 
524 


{[c] Heid not a “flying switch.” 
—Chicago, etc., R. Co. v. Dignan, 56 
Ih. 487, 490. 

63, Century D. 
Kansas City, etc., R. Co., 122 Mo. 
533, 566, 26 SW 20]. To like effect 
Lacey v. Louisville, etc., R. Co., 152 
Fed. 134, 137, 81 CCA 352; Green- 
leaf v. Illinois Cent. R. Co., 29 Iowa 
14, 39, 4 AmR 181; Lord v. Boston, 
ete, R. Co.) 74 N. H. 39) 65 A 111, 
114; Brown v. New York Cent. TRY 
Co., 32 N, Y. 597, 601, 88 AmD 353 
note. : 

{a] Operation detailed.—‘‘Besides 
the engineer and fireman in control 
of the engine, it requires three 
brakemen to make the flying switch 
—one to set the switch, one to un- 
couple the car to be transferred, 
and the third to remain on the ear, 
and during the switching stop it, by 
applying the brake, .-at the proper 
place, after it gets on the curved 
switch. With each employe at his 
post of duty, the engine and attached 
cars are put in motion, and given 
such speed as will enable the .de- 
tached car to be transferred by its 
own monentum onto the. switch. 
When the necessary speed is at- 
tained, the engine ehecks the train, 
to enable the brakeman charged 
with that duty, by means of the 
slack thus afforded, to remove the 
coupling pin, and thereby detach 
from the others the car to be trans- 
ferred. When this is done, the en- 
gineer again quickens the speed of 
the engine so as to get the cars 
that remain attached to it out of 


{quot Baker v. 


FLYING DRILL—F. 0. B. 


Ey OR Bae 


[26C.s.] 745 


tum;°° or accumulates power for a variable or in- 
termitting resistance.°¢ 
FOAL. To bring forth young,® said of animals of 
the horse family 
FOAL GETTER. A male horse able to do rea- 
sonable service in getting foals.°° 
A familiar*! abbreviation for the 
words ‘‘free on board.’? 7 
merchandise destined for shipment, a term used to 
indicate that it will be placed on a ear or vessel 


68 


As applied to a sale of 


free of expense to a purchaser or consignee.7? 


Phrases: 


the way of the detached car behind, 
and after the last car of those at- 
tached to the engine passes the end 
of the switch, the brakeman on the 
ground must then throw the switch 
in time for the detached car, still 
following, to be thrown from the 
main track on the switch and there 
left, to be later connected with an- 


other train on the other road and 
carried to its destination.” Car- 
man v. Illinois Cent. R. Co., (Ky.) 


92 SW 954, 955. 


64. See Corporations § 1046 note 
84 [a]. 
65. Webster” D. [quot American 


Road Mach. Co. v. Pennock, ete., Co., 
45 Wed. 252, 253]. d 

[a] “Momentum wheel” com- 
pared.—American Road Mach. Co. v. 
ee etches | Cos, 45°) Wed, °252; 


Liability of maker fox injury 
caused by defect in see Negligence 
[29 Cyc 483]. 


66. Webster D. [quot American 
Road Mach. Co. v. Pennock, etc., Co., 
45 Fed. 252, 2538]. 

67. O’Rear v. Richardson, (Ala. 
A.) 81 S 865, 866. 

68. O’Rear v. Richardson, (Ala. 


A.) 81 S 865, 866. 

[a] Said of a mare or a she ass. 
—O’Rear v. Richardson, (Ala. A.) 81 
S 865, 866. 

69. Wingate v. Johnson, 126 Iowa 
154, 101 NW 751; McCorkell v. Kar- 
noff, 90 Iowa 545, 547, 58 NW 913; 
Brown v. Doyle, 69 Minn. 5438, 545, 
72 NW 814; Watson v. Roode, 43 
Nebr. 348, 354, 61 NW 625; Watson 
v. Roode, 30 Nebr. 264, 270, 46 NW 
491. 

70. F. O. B.i 
Delivery by carrier of goods 

see Sales [35 Cyc 174]. 
Duty to furnish means of transpor- 

tation, in case of contract to de- 

liver goods see Sales [385 Cyc 

TOMA 
Judicial of 

§ 1942. 

Payment of freight charges see Sales 

[35 Cye 108]. 

71. Adams v. Janes, 83 Vt. 234, 
75 A 799, 800. To like effect Acton 
Rock Co. v. Lone Pine Utilities Co., 


sold 


notice see Bvidence 


CGAlIRAL) FP TLSGME 28095 84s A Cul piv. 
Sandoval, 22) Nv M.. 74/159 2 P F956; 
LRA1917A 1157; Manganese Steel 


Safe Co. v. Leola First State Bank, 
25 S. D. 119, 122, 125 -NW 572 [cit 
Cye]; Cuero Cotton Oil, ete., Co. v. 
Feeders’ Supply Co., (Tex. Civ. A.) 
203 SW 79, 81. 

72. Planters Fertilizer, etc., Co. 
v. Columbia Cotton Oil Co., 126 Ark. 
19, 189 SW 166; Acton Rock Co. v. 
Lone Pine Utilities Co. (Cal. A.) 
186 P 809, 811; Whitaker v. Dunlap- 
Morgan Co., (Cal. A.) 186 P 181, 183; 
Schirmer v. Union Brewing, etc., Co., 
26 Cal. A. 169, 146 P 194; Colfax Gin 
Co. v. Buckeye Cotton Oil Co., 24 Ga. 
A. 610, 101 SE 697, 698; Harman v. 
Washington Fuel Co., 228 Ill. 298, 
81 NE 1017, 1019; Consolidated Coal 
Co. fv.- Jones, ‘etc. -Co5--120 "Ill. A. 
139, 147; Kilmer v. Moneyweight 
Scale Co., 36 Ind. A. 568, 76 NE 271, 
272; Hurst v, Altamont Mfg, Co., 
V3 isan 4220) 86 §P) bbl) ti AmSR 
525, 6 LRANS 928, 9 AnnCas 549; 
Hunter Bros. Milling Co. v. Kramer, 


“At 634¢ f.0.b. Magnolias”? 7 ‘pill 


71 Kan. 468, 80 P 963, 965; Rogers 
v. Union Iron, ete, Co., 167 Mo. <A. 
228, 150 SW 100, 104; Culp v. Sando- 


val, 22 N. M. 71, 159 P 956, LRA 
1917A 1157; Muskegon Curtain Roll 
Co. v. Keystone Mfg. Co., 1385 Pa. 


132, 19 A 1008, 1009; Manganese Steel 
Safe Co. v. Leola First State Bank, 
25-8. Ds 119,122,125, NW 572) cit 
Cyc]; Lee v. Gilchrist Cotton Oil Co., 


(Tex. Civ. A.) 215 SW 977, 978; 
Cuero Cotton Oil, ete, Co. v. Feed- 
ers’ Supply Co., (Tex, Civ. A.) 203 


SW 79, 81; Adams v. Janes, 83 Vt. 
334, 75 A 799, 800; Lawson v. Hobbs, 
120 Va. 690, 91 SE 750; 751; Aspe- 
gren v. Wallerstein Produce Co., 111 
Va. 570, 69 SE 957, 958; Vogt v. 
Shienebeck, 122 Wis. 491, 497, 100 
NW 820, 822, 106 AmSR 989, 67 
LRA 756, 2 AnnCas 814. 

73. Capehart v. Furman Farm 
Impl. Co: = 10s eAlal 671 M674. 1606 
627, 48 AmSR 60; Sheffield Furnace 
Co. v. Hull Coal, ete:, Co., 101 Ala. 
446, 481, 14 S 672; J. K. Armsby Co. 
Vv. Blum 137% © Cale /5526 555.2200 & 
669; Whitaker v. Dunlap-Morgan Co.,, 
(Cal. A.) 186 P 181, 183; Rose v. 
Weinberger, 108 Ga. 533, 535,34 
SE 28, 75 AmSR 73 [cit Bouvier L. 


D.]; Branch’ y.: Plamer; 65 .Ga. 210; 
213; Harman v. Washington Fuel 
Co., 228 Ill. 298, 81. NE 1017, 1019; 


St. Louis Cons. Coal Co. v.~Schneider, 
163 Ill. 393, 397, 45 NE 126; Knapp 
Electrical Works v. New York In- 


sulated Wire Co., 157 Ill. 456, 459, 
42 NE 147; Olson v. Wabash Coal 
Co., +126 Til. Al +2538) 256; “Hunter 


Bros. Milling Co. v. Kramer, 71 Kan. 
468,. 80 P° 963, 9653. Silberman. ‘v2 
Clark, 96 N. Y. 522, 523; Independ-’ 
ent Brick Co. v. Biddle, 17.Pa. Dist. 
1088, 1084; Hobart v. Littlefield, 13 
R. I. 341, 346; Manganese Steel Safe 
Co. v. Leola First State Bank, 25 
S. Dr 119) 122; 125) NiwW 672) [cit’ Gye]: 
Cuero Cotton Oil, ete, Co. v. Feed- 
er’s Supply Co; (Tex: ‘Civ. A.) 203 
SW 79, 81; Lawson v. Hobbs, 120 
Va. 690, 91 SH 750, 751; Menz Lum- 
ber Co. v. McNeeley, 58 Wash. 223, 
108 P 621, 28 LRANS 1007. See also 
Brooks-Seanlon v. Illinois Cent. R. 
Co., 257] Weds+235, 7168 “CCA 8295) In= 
glis v. Stock, 10 App. Cas. 263, 266, 
13 ERC 366; Berndtson v. Strang, 
L. R. 4 Hq. 481, 487; Brown v. Hare, 
CHE Wy de 1DpCel eae i 

[a] “Delivery ‘free on board’ [as 
used in a contract for the delivery 
of goods] only means ‘The price 
shall be that which we stipulate for, 
and you shall not have to pay for 
the wagons or cartS necessary to 
carry the clay from the place where 
it is dug; we will bear all those 
charges and put it free on board 
the ship, the name of which you 
are to furnish.’” Ex p. Rosevear 
Spite Clay \\Co.;4- dda. Che {Dr ° 5603 

[b] When goods are sold in Lon- 
don, it means that the cost of ship- 
ping them falls on the seller, but 
the buyer is considered as the ship- 
per. Cowas-Jee v. Thompson, 3 
Moore Indian App. 422, 430, 18 Re- 
print 560, 5 Moore P, C. 165, 13 Re- 
print 454. 

74. Burton v. Nacogdoches Crate, 
eee Co. (Tex: Ciy, AS) 16LsSiw 226; 
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euvve ds 0.1b37A7 delivered fon byiearas? 7,76) “ae ob; 
Iiasy"s WG “Fo. b, boat;’’*8 ‘‘f. o. b. Califor- 
Tides ee 9p CPs Oey cars;?? 8° oe, o. b. cars at Alta 
Loma,;’’ §! ‘‘f. 0. b. cars at seller’s factory, New 
Orleans, La.;’’ §? ‘‘F. O. B. ears at the mines;’’ 88 
eat FOW Ds cars, Cairo, Tll.32? *4:§* fe; b: Cleveland; 27:25 
“cfr b: Coltaxd?,24 “fo, b. Continental port; 99 87 
seh hoe Ds designated steamer;’’ ®§ ‘‘f, o. b. Mann- 
Willer ey eee Sot OL= bs mines;?? 2° “*f. 0. b. Philadel- 
phia;’’ 94 ‘‘f. 0. b. steamer;’’ 92 ‘‘f, 0: b. the ears at 
Lexasi.Guty 377.92 68) 0. bo trackss? 2454‘ price sfc; 
b:;’7 9 **sold f. 0. b.’? °° *‘these prices are f. 0. b. 
East St. Louis.’’ 7 

FODA. An Anglo-Saxon word meaning ‘‘food.’’ 8 

FODDER. A word derived from the Anglo-Saxon 
word ‘‘foda.’’ °° Food; food for horses or eattle;? 
that which is fed out to domestic animals;? espe- 
cially coarse food for cattle, horses, and sheep, as 
hay, vegatables, ete.4 

Peanuts may be regarded as fodder.5 

F@MINZ AB OMNIBUS OFFICIIS CIVILIBUS 
VEL PUBLICIS REMOTA SUNT.* 

FEMINA NON SUNT CAPACES DE PUBLI- 
CIS OFFICIIS.’ 

FENUS NAUTICUM. 


A high rate of interest 
paid on ship loans.§ 

75. Dannemiller v. Kirkpatrick, 
20S Pa. 24:8, 223,050 An 928. 689, 690]. 
- [a] “Bill”? and “deliver” f£. o. hb. 89. 
not synonymous.—‘'l'o ‘bill’ coffee | 68, 69 
f. o. b. Pittsburg is not synonymous 


F. O. B—FOLIO 


Platt Produce Co., 
Stephens y. Burch, 2 Alta. L. 6. 
Hoffman v. Gosline, 172 Fed. 


FCTICIDE.® 
FOG.?° 
FOGAJE. In Spanish law, a tax or tribute 


formerly paid by heads of families.14 

FOLDAGE. An allowance for the benefit to the 
land by the dung of sheep folded thereon.?2 

FOLD-COURSE. A term applicable to any sheep- 
walk or any right however derived of one person 
to take by his REESE the vesture from the land of 
another.?% 

FOLIE BRIGHTIQUE. The craziness resulting 
from Bright’s disease.14 

FOLIO. [§ 1] A. In General. 15 The term 
seems to have originated in the practice of writing 
a certain number of words on a sheet, which, be- 
coming invariable, gave the name of the sheet or 
leaf (folio) to the number of words written upon 
1G° 

[§ 2] B. Asa Noun. A large size of book, the 
page being obtained by folding the sheet of paper 
once only in the binding;?? a leaf of a book or manu- 
seript.t§ 

In law. A certain number of words taken as a 
unit or division in a document for purposes of 
measurement or reference.!® 


In printing, the figure at the top or bottom of a 
(Cal, A) 1860 5. Fallin v. Stovall, 141 La. 220, 
74 S 911, 975. 
maxim meaning “Women 
are excluded from all civil and pub- 
lic charges or offices.’’ Bouvier L. 


with the expression to ‘deliver’ coffee 
ff; On D, Pittsburg,” - Dannemiller Vv. 
Lr Gea Nao 201 Pa. 218, 223, 50 A 

28. 

76. Peacock Mill Co. v. Honey- 
cutt) 55 Wash, 18, 19,.103 BP 1112, 

77. Steidtmann v. Joseph Lay Co., 
234 Tll. 84, 88, 84 NE 640. 

78. Yoshizumi v. Platt Produce 
Co., (Cal. -A.) 185 P 689, 690. 

79. Phoenix Packing Co. v. Hum- 
phrey-Ball Co., 58 Wash. 396, 401, 
108 P 952. 

80. Brooks-Scanlon Co. vy. Illinois 
Gent. R. Co, 257. Fed. 235, 236, 168 
CCA 319; Elliott v. Howison, 146 
Alia. 568, 40 S 1018, 1026; Acton Rock 
Co. v. Lone Pine Utilities Co., (Cal, 
A.) 186 P 809, 811; Hurst v. Alta- 
mont Mfg. Co. 73 Kan. Ao ASL Se) 
P 551, 117 AmSR 525, 6 LRANS 928, 
9 AnnCas 549; Russell v. Heitmann, 
(Tex. Civ. A.) 86 SW 75, 76; Menz 
Lumber Co. ‘vv. McNeely, 58 Wash. 
223, 108 P 621, 628, 28 LRANS 1007; 
Peacock Mill Co. v. Honeycutt, 55 
Wash. 18, 103 P 1112, 1118; Vogt v. 
Scienebeck, 122 Wis. 491, 100 NW 
820, 822, 106 AmSR 989, 67 LRA 
756;.2 AnnCas 814; Perras v. Grace, 
27 Que. K. B. 343, 345. : 

ja] “Free on board cars, Madi- 
son,”’—Chandler Lumber Co. Vv: 
Radke, 136 Wis. 495, 498, 118 NW 
185, 22 LRANS 713. 7 

81. Harris v. Moller, (Tex. Civ. 
A.) 297 SW 961, 968. 

62. Planters’ Fertilizer, etc., Co. 
v. Columbia Cotton Oil Co., 126 Ark. 
19, 24, 189 SW 166. 

83. Evanston El., etc., Co. v. Cast- 
ner, 133 Fed. 409, 410. 

84 Hurst v. Altamont Mfg. Co., 
73 Kan. 422, 429, 85 P 551, 117 AmMSR 
525, 6 LRANS 928, 9 AnnCas 549. 

85. Schirmer v. Union Brewing, 
eles Coa 26 iCal) Ay 169; e146, 894, 
196. 

gs6. Colfax Gin Co. v. Buckeye 
Cotton Oil Co., 24 Ga. A, 610, 101 
SE 697. 

87. Silberman v. Clarke, 96 N. Y. 
522, 523 [quot Manganese Steel Safe 
Co. v. Leola First State Bank, 25 S. 
DiLT119, 122, 225. NWe 572]. 

88. Meyer v. Sullivan, (Cal. A.) 
181 P 847, 849 [quot Yoshizumi v. 


90. 

IS tdabT5? 96) (CGA. 318. 

91. Sterling Coal Co. v. Silver 
Spring Bleaching, etc., Co., 162 Fed. 
848, 851, 89 CCA 520. 

92. Meyer v. Sullivan, (Cal. A.) 
181 P 847, 849 [quot Yoshizumi v. 
Platt. Produce .Co.;) (Cak A.) 185 BP 
689, 690]. 

93. Barnett, ete, Co. v. Fall, 62 
Tex. Civ. A. 391, 131 SW 644, 649. 

94 Brooks-Scanlon Co. v. Illinois 
Cent. R. Co., 257 Fed. 235, 236, 237, 
168 CCA 319. 

95. Detroit Southern R. 
Malcolmnson, 144 Mich. 172, 
NW 915, 115 AmSR 390. 

fa] “FE. o b.”’? not synonymous.— 
Detroit Southern R. Co. v, Malcolm- 
son, 144 Mich. 172, 174, 107 NW 915, 
115 AmSR 390. 

{b] “Delivery f. o. b.”’ not synony- 
mous.—Detroit Southern R. Co. v. 


Comes 
174, 107 


Malcolmson, 144 Mich. 172, 174, 107 
NW 915, 115 AmSR 390. 
96. Tustin Fruit Assoc. v. Earl 


Fruit Co., (Cal. A.) 538 P 693, 697._ 

‘97. Fairbanks v, Midvale Min., 
etc., Co., 105 Mo. A. 644, 652, 80 SW 
L3G: ; 

98. Fallin v. Stovall, 141 La. 220, 
T40SH9 TAILS. 

“Food” defined see post p 748. 

99. Fallin v. Stovall, 141 La. 220, 
(EUS COUR E Od os 

“Foda’’ defined see ante this page. 

1. Webster Int. D. [quot Fallin 
v. Stovall, 141 La. 220, 74 S 911, 915]. 

2% Black sir eD: 

{a] As defined by statute, (1) 
the term may include hay, or other 
substanee commonly used for food of 
animals. . bie Geb8ia Vietnc« bb§) 69 
(2) “Giving a fair and liberal con- 
struction to the words of the stat- 
ute, I think that everything which 
is ultimately destined to be used as 
food for cattle is fodder for them, 
although it may not have gone 
through the final process which will 
make it such.’ Clements v. Smith, 
SU, &) W288, 2438, OTe ehCLe 238.) bot 
Reprint 431. 

3. Webster Int. D, [quot Fallin 
v. Stovall, 141 La. 220, 74 S 911, 915]. 

4 Webster Int. D. [quot Fallin v. 
ee 141.5 La 2220, 147. Se, Odds 


Pieleits Dic: pp 50, 172]. 

7 A maxim meaning “Women 
are not admissible to public offices.” 
Bouvier L. D. [cit Jenkins Cent. 
p 237]. See also Nutt v. Mills, 2 La. 
Raym. 1014, 92 Reprint 174; Olive v. 
Ingram, 7 Mod. 263, 268, 87 Reprint 
1230, 2 Str. 1114, 93 Reprint 1067; 
Rex v. Stubbs, 2 T. R. 395, 406, 100 
Reprint 213. 

8 English L. D. 
Shipping [36 Cye 46]. 

9. See Abortion § 1. 

Unborn child as subject to homi- 
cide see Homicide [21 Cyc 662]. 

10. See Collision § 1. 

11. Escriche Diccionario. See 
Taxation [37 Cyc 672]. 

12. Re Constable, 80 L. T. Rep. 
N, S. 164, 166, per Bruce, J. [cit- 
Webb v. Plummer, 2 B. & Ald. 746, 
106 Reprint 537]. 

13. Robinson v. Dunleep Singh, 
Ide Chi dX 798, 806, 3824 (Chis 
liberty, or right of feeding, of tak- 
ing by particular animals, and by 
particular animals only, and to «a 
particular amount only, the pastur- 
age of something else, which some- 
thing else remains entirely in the 
lord himself, and must do so from 
the very nature of the thing’). See 
also Sharpe v. Bechenowe, Lutw. 
1249, 125 Reprint 692. 

14. Matter of McKean, 31 Misc. 
708, 66 NYS 44, 45. 

15. Folio: 

Computation of, in taxing costs see 

Costs §§ 239, 269. 

Folioing: 
Pleading see Pleading [31 Cyc 78]. 
Transcript see Appeal and Error 
§ 2232. 

16... Burrill L,.D.. ficit.-3" Black- 
stone Comm. p 323]. 
17. Black L.-D. 
18. Burrill L. D. 
19. Webster Int. D. (being in 
Great Britain and Ireland seventy- 
two or ninety, and in the United 
States generally one hundred by 
statutory provision). See Erwin v. 
U..S., 37 Fed. 470, 493, 2 LRA 229; 
Thornton v. Sturgis, 38 Mich. 639, 
642; Hobe v. Swift, 58 Minn. 84, 88, 
59 NW 831; Matter of Murtaugh, 71 
Mise. 513, 128 NYS 850, 851; Bohan 


See generally 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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FOLIO—FONSADERA 


page.?° 


[§ 3] C. As an Adjective. Formed of sheets 
each folded once making two leaves; or four pages.?1 
{§ 4] D. As a Verb. To mark with its num- 
ber each folio in (a pleading, brief, affidavit, etc.) .2? 
FOLLOW. To go or come after; to move behind 
in the same path or direction.” In the construction 
of statutes the word generally means next after, 
unless the context requires a different construction.4 
Phrases: ‘‘Follow in a disorderly manner,’’ 
‘following an avocation;’’ 7° ‘‘following any occu- 
pation;’’ 27 ‘‘following the employés;’’ 2° ‘‘follow- 
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tion following the other.’’ ** 
FONDEO. In Spanish law, 
ships.*4 
FONDLE. To caress;** to treat with tenderness.*® 
FONDLING. A person or thing fondled or car- 
essed;°7 one treated with foolish or doting affec- 
tion.*8 
FONDNESS. The quality or state of being fond.39 
FONDO. In Spanish law fund, capital,*® 
FONDS ET BIENS. A French term meaning 
goods and effects.*+ 
FONSADERA. In Spanish law, all tribute or con- 


an inspection of 


ing trust property;’’ 2° ‘‘following up,’’ 2° ‘‘follow 
the event,’’*1 ‘‘immediately following,’’ *? ‘‘posi- 


v. Ozaukee County, 88 Wis. 498, 500, 
60 NW 702. 

[a] For printed matter in adver- 
tising the unit is made two hundred 
and fifty ems by statute in some 
parts of the United States. Webster 
Above DY 


20. Wharton L. Lex. 

21. Webster Int. D. 

22. Webster Int. D. 

23. Webster Int. D. 

24. Simpson v., Robert, 35 Ga. 180; 
Indianapolis v. Mansur, 15 Ind. 112, 
114; Wilkinson v. State, 10 Ind. 372, 
373; Re Burns, 25 Ont. L. 168, 172, 
20 OntWR 526 [cit Cyc]. See gen- 
erally Statutes [36 Cye 1114]. 

25. Reg. v. McKenzie, [1892] 2 Q. 
B. 519, 522. See also Ex p. Wilkins, 
TSeOOKwC: Crete 162% 

26. Starling v. Supreme Council 
R. T. T., 108 Mich. 440, 448, 66 NW 
340. 62 AmSR 709. 

27. Monahan v. Supreme ULodee 
©: C. K., 88 Minn. 224, 230, 92 NW 
972 (meaning “something more than 
the doing of one or more acts per- 
taining thereto. They involve the 
idea of continuity. and involve, also, 
the doing of all those things which 
are an essential nart of the work or 
business in which a party is en- 
gared’’). 

28. Union Pac. R. Co. v. Reuf, 120 
Fed. 102, 121, 


[a] A restraining order prohibit- 
ing strikers from “following” em- 
ployees to their homes or on the 
streets does not prevent a striker 
from walking on the streets in the 
same direction that an employee is 
goine.” Union) Pac; R. Co,.v. Reuf, 
120 .Fed. 102, 121. 

29. See Trusts [39 Cyc 528]. 

°30. State v. Warner, 34 Conn. 276, 
279. 


$1. Parsonsv. Tinling;,2 C; P,. D. 
119, 121. 

32. Re Burns, 25 Ont. L. 168, 172, 
20 OntWR 526, 527 [cit Cyc]. 

[a] “Next after” synonymous.— 
Re Burns, 25 Ont. L. 168, 172, 20 
OntWR 526, 527 [cit Cyc]. 

33. Hubbard v. Rowell, 51 Conn. 
423, 426. 


[a] “When a contract undertakes 
to declare the relation which one 
thing shall bear to another so far 
forth as place is concerned, and pro- 
vides that one shall have a ‘nosi- 
tion following the other,’ the inter- 
nretation is to be that it shall be 
next following; for if an indefinite 
number of other things about which 
the contract does not concern itself 
may be interposed. the snecified two 
may be to such an extent senarated 
as to destroy the force of it.”” Hub- 
bard v. Rowell, 51 Conn. 423, 426. 

34. Escriche Diccionario, 


tribution for war expenses; 
who bore arms or furnished a horse was exempt.‘? 


military service. One 


35. Webster D. [quot Gay v. 
State, 2 Tex. A. 127, 134]. 

86. Webster D. [quot Gay vv. 
State, 2 Tex. A. 127, 134]. 

37. Webster D. [quot Gay Vv. 
State, 2 Tex. A. 127, eae 

38. Webster D. [quot Gay v. 


State, 2 Tex. A. 127, 1341. 

39. Webster Int. D. 

[a] “Fondness for women does 
not, ex vi termini, convey the mean- 
ing of lustful desire, and its unlaw- 
ful gratification.” Cauley v. State, 
92 ‘Ala. 71, 78, 9 S 456. 

40. . See) (Capital 9 °C. J prei2css 
Fund [20 Cyc 858]. 

[a] Fondo muerto (perdido or 
vitalicio) a fund placed at interest 
for the period of one or more lives 
with the condition that, in case of 
the death of him or them during 
whose lives it is so placed, it be- 
comes the property of the holder. 
Escriche Diccionario. 

[b] Fondo pio bhenefial (pius 
beneficial fund) an _ establishment 
created and endowed with a third 
of ecclesiastical income for objects 
of beneficence; such as was grant- 
ed to King Carlos III by Pope Pius 
VI in 1780. Escriche Diccionario. 

41. Adams v. Akerlund, 168 Tl. 
632, 633, 48 NE 454. See also Biens 
KOs 8/5 p 1115; Bona 8 C. J. p 1142. 

42. Escriche Diccionario. See 
Army and Navy 5 C. J. p 289, 
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FOOD 


By ALEXANDER STRONACH 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 750] 


ANALYSIS 
I. DEFINITIONS [§ 1] p 750 


II. STATUTORY AND MUNICIPAL REGULATIONS [§§ 2-24] p 751 
A. In General [§ 2] p 751 
B. Power to Make Regulations [§§ 3-10] p 752 
1. Power of States [§§ 3-7] p 752 
a. In General [§ 3] p 752 
b. Validity of Statutes [§§ 4-6] p 752 
(1) In General [§ 4] p 752 
(2) As to Condemnation [§ 5] p 755 
(3) Statutes as to Oleomargarine [§ 
e. Validity of Municipal Ordinances [§ 7] 
2. Power of Congress [§ 8] p 757 
3. Conflict between State and Federal Power [§ 9] p 757 
4. Power of Canadian Parliament [§ 10] p 758 
C. Particular Regulations [§§ 11-23a] p 758 
1. License, Inspection, Marking, and Branding [§§ 11-14] p 758 
a. In General [§ 11] p 758 
b. Taking Samples for Analysis [§§ 12-14] p 759 
(1) In General [§ 12] p 759 
(2) Furnishing Part of or Duplicate to Seller [§ 13] p 760 
(3) Notice of Purpose to Analyze [§ 14] p 760 
2. Quantity [§ 15] p 760 
3. Purity and Quality [§ 16] p 760 
4. Unwholesomeness or Unfitness for Use [§ 17] 
5. Substitutes or Imitations [§§ 18-21] p 762 
a. In General [§ 18] p 762 
b. Oleomargarine and Other Imitations of Dairy Products [§ 19] p 762 
ce. Imitations of Lard and the Like [§ 20] p 763 
d. Imitations of Vinegar [§ 21] p 763 
6. Importations from Foreign Countries [§ 22] p 763 
7. War Regulations [§ 23] p 764 
8. Compelling Sales in Small Quantities [§ 23a] p 764 
D. Construction, Operation, and Repeal of Statutes and Ordinances [§ 24] p 764 


6] p 755 
p 06 


= 
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Ill. VIOLATIONS OF REGULATIONS [§§ 25-89] p 765 
A. What Constitutes [§§ 25-33] p 765 \ 
1. In General [§ 25] p 765 
2. Intent [§ 26] p 765 

. Guilty Knowledge [§ 27] p 766 

. Notice to Purchasers or Public {§ 28] p 766 

. Illegal Manufacture [§ 29] p 767 ' 

. Illegal Sale [§§ 30-31] p 767 
a. In General [§ 30] p 767 [ 
b. Purpose of Sale [§ 31] p 768 
7. Having Possession or Exposing for Sale [§ 32] p 768 
8. Furnishing [§ 33] p 768 f 

B. Penalties and Actions Therefor [§§ 34-50] p 768 | 
1. In General [§ 34] p 768 | 
2. Number and Amount of Penalties [§ 35] p 768 } 

Who May Sue [§ 36] p 769 

Persons Liable [§ 37] p 769 

. Defenses [§ 38] p 769 

. Jurisdiction [§ 39] p 769 

. Pleading [§ 40] p 769 

. Issues, Proof, and Variance [§§ 41-42] p 770 
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F. Liability of Public Caterer [§ 96] p 787 
G. Liability of Person Furnishing Board to Laborers or Servants [§ 97] p 787 
H. Liability for Injuries to Animals [§ 98] p 787 
I. Actions [§§ 99-104] p 787 

1. Nature and Form of Action [§ 99] p 787 

2. Defenses [§ 100] p 787 

3. Pleading [§ 101] p 787 

4, Issues, Proof, and Variance [§ 102] p 788 


5. Evidence [§ 103] p 
6. Trial [§ 104] p 788 
J. Damages [§ 105] p 789 


788 


V. RIGHTS OF PROPERTY AND CONTRACTS. [§ 106] p 789 


Contraband of War see War [40 Cye 359]. 
to feed live stock see Animals § 212; 


Duty 


§§ 105-151. 


Exemption from execution see Exemptions § 68. 
Trial 


eros food from jury see 


1858]. 
Liability of: 


Husband for food furnished wife see Husband ei 
Infants 


Wife [21 Cyc 1219]. 
Infant on contract for 
593] 


food see 


Parent for food furnished child see Parent and Child 


[29 Cye 1611]. 


Ship master for failure to furnish food see Shipping 


[36 Cye 334]. 


Preparation of service of food on Sunday see Sunday 


[37 Cyc 553]. 


[§ 1] 


‘‘that which is eaten or drunk for 


1. Standard D. To the same effect 


Com. v. .Pflaum, 236) Pa. 294, 84: A 
842. AmnCas1913BH 1287;- Com. ‘Vv. 
Hartman: 29 Pa.)'Co. 97. 

[a] Other definitions—(1) “A 


substance that promotes the growth 
of animal or vegetable life.” State 
v., Ohmer, 34 Mo. A, 115, 124. (2) 
“Nutritive material absorbed or taken 
-into the body for the purpose of 
growth or repair, or for the main- 
tenance of the vital processes.’ Web- 
ster D. [quot Com, v. Pflaum, 236 
Pa. 294, 296, 297, 84 A 842, AnnCas 
1913E 1287]. (3) “Whatever sup- 
plies nourishment to organic bodies; 
aliment; victuals; provisions.” Cen- 
tury D. [quot Com. v. Pflaum, supra]. 
(4) “Everything that is eaten or 
drunk for the nourishment of the 
body—any substance that is taken 
into the body, which serves, through 
organic action, to build up normal 
tissues or to supply the waste of 


tissue.” Liggett, etce., Tobacco 'Co, v. 
Cannon, 182 Tenn. 419, 422, 178 SW 
1009, LRAI1916A 940, AnnCas1917A 


179. 

[b] Confectionery. — The term 
“food” includes candy, sweetmeats, 
preserves, and other confectionery. 
Com. v. Pflaum, 236 Pa. 294, 84 A 


842, AnnCas1913E 1287 [aff 50 Pa. 
Super. 55]. 
[ec] Lard is a food. Totten v. 


Pittsburgh Melting Co., 232 Fed. 694, 
146 CCA 620 [aff 248 U. S. 1, 38 SCt 
3, 63. L. ed. 97). 

[da Milk is a food. 
feld, 194 Ill. A. 364. 

fe] Oleo oil is a food. Totten v. 
Pittsburgh Melting Co., 232 Fed. 694, 
146 CCA 620 [aff 248 U. S. 1, 38 SCt 
SeaGor ised, Ota. 

{f] Sausage skins are food stuffs. 
The San Jose, 33 T. L. R. 12. 

[g] Tobacco.—(1) Tobacco is not 
food, State v. Ohmer, 34 Mo. A. 115; 
Liggett, ete., Tobacco Co. v. Cannon, 
132 Tenn. 419, 178 SW 1009, LRA 
1916A 949, AnnCasl1917A 179. (2) 
Chewing tobacco is not a food or 
beverage. Pillars v. Re J, ‘Reyn- 
ps Tobacco, 177 Miss. 490, 78 S 
36 

th] Saccharin is not a food, but a 


Merle v. Bei- 


In the general sense of the term, food is 


CROSS REFERENCES 


Carriers 


Regulations as to food and the like: 
Adulteration see Adulteration 2 C. J. p 1. 


Commerce see Commerce §§ 30, 108. 


[38 Cye 


Constitutionality see Constitutional Law §§ 425, 434, 
900, 1070, 1079-1081. 


Dealing, in municipality, see Municipal Corporations 


[28 Cyc 734]. 
Fish see Fish ante 5 
Game see Game [19 Cyc 1008]. 
Inspection see Inspecticn [22 Cyc 1363]. 


[22 Cye 


p 593 


Intoxicating liquor see Intoxicating Liquors [23 Cyc 


163]. 


Medicine or drug see Druggists [14 Cyc 1078]. 


Cye 882]. 


I. DEFINITIONS 


nourishment.’’ + 


product of coal tar, a synthetic sub- 
stance from a laboratory. Peo. v. 
Excelsior Bottling Works, 168 NYS 
570, 85 NYCr62 [rev on other grounds 
184.-App. Div. 45, 171 NYS 733]. 


{i] Tale is a mineral compound, 
not lan article of food? Us St v. 
Boeckel, 221 Fed. 885, 187 CCA 455. 


{jl “Victuals, * commonly refers 
to food ready to eat, and ‘‘victualer,” 
usually the synonym of. “publican,” 
means one who serves food or drink 
prepared for consumption on the 
premises. Friend v. Childs Dining 
Hall Co., 231 Mass. 65, 120 NE 407. 

{k] Food and drink not synony- 
mous.—"'The words food and drink in 
common usage and understanding, 
are .complementary and_ associate 
terms, denoting the two prime neces- 
sities of life, but they are so far 
from synonymous that they import a 
plain and fundamental distinction, as 
universal as language and as old as 
the human race.’ Com. v. Kebort, 


212 Pa. 289, 291, 61°A 896. 
{1] Cooking as test.—(1) The fact 
that an article, such as oleo oil, 


has not been cooked is not decisive 
as to whether it is food. Totten v. 
Pittsburgh Melting Co., 232 Fed, 694, 
146 CCA 620 [aff 248 U. S. 1; 38 SCt 
3, 68 L. ed. 97]. (2) A raw egg is 
food before as well as after it is 
mixed with the other ingredients of 
a salad dressing; and lard is food 
before as well as after it is mixed 
with flour and water. Totten v. 
Pittsburgh Melting Co., supra. 

{m] Fitness for immediate use.— 
To be deemed an article of food it 
is not necessary that such article 
should be made up into an eatable or 
drinkable form and fit for immediate 
use; as for example, flour, salt, mus- 
tard, and pepper. James vy. Jones, 


Sari 1 Q. B. 304 
U~. S.— Crescent RES OL. Ve 
Wilson, 233 Fed. 282 [app dism 242 


Fed. 462, 155 CCA 238]; Crescent 
Mfg. Co. v. Mickle, 216 Fed. 246; Ar- 
buckle v. Blackburn, 113 Fed. 616, 51 
CCA 122, 65 LRA 864 [app dism 191 
U. S. 405, 24 SCt 148, 48 L. ed. 239]. 

Mass.—Adams v. New England 
Maple Syrup Co., 210 Mass, 475, 97 


Poison see Poisons [31 Cyc 898]. 
Weight or measure see Weights and Measures 


[40 


Warranty implied on sale of food see Sales [35 Cyc 406]. 


In food statutes the term usually includes all ar- 
ticles used for food or drink by man,” or by man and 


NE 85. 
Mich.—Armour v. State Dairy, etc., 
Comrs., 159 Mich. 1, 123 NW 580, 25 


LRANS 616. 

N. Y.—State Bd. of Pharmacy v. 
Gasau, 195 N. Y. 197, 85 NE 55; Peo. 
v. Excelsior Bottling Works, 168 
NYS 570, 35 NYCr 62 [rev on other 
Sune 184 App, Div. 45, 171 NYS 

Pa.—Com. v. Kebort, 26 Pa. Super. 
584; Com. v. Hufnal, 4 Pa. Super. 
301, 305, 325; Com. v. Darlington, 9 
Pa. Dist. 700; Com. v. Hartman, 6 
Pas Dist. 136,-19°Pa. Co. 07: 

Wash.—State v. Meek, 26 Wash. 
405, 67 P 76. 

Wis.—McCarthy v. State, 170 Wis. 
516, 175 NW 785. 
beep hes y. Knight;72 @seoecD: 


[a] Confectionery and condiments 
are sometimes expressly included. U. 
S. v. Forty Barrels and Twenty Kegs 
of Coca Cola, 241°U. S. 265, 36 SCt 
573, 60 L. ed. 995; Union Dairy Co. 
v. U. S., 250 Fed. 231, 162 CCA 367; 
Crescent Mfg. Co. v. Wilson, 233 
Fed. 282 [app dism 242 Fed. 462, 155 
CCA 238]; U. S..v, Sweet Valley Wine 
Co., 208 Fed. 85; Savage v. Scovell, 
171 Fed. 566; State v. Lief, 248 Mo. 
722, 154 SW 1133; Kelley v. John R. 
Daily Co., 56 Mont. 63, 181 P 326; 
State Bd. of Pharmacy v. Gasau, 195 
N. Y. 197, 88 NE.55; Peo. v Excelsior 
Bottling Works, 168 NYS 570, 35 
NYCr 62 [rev on other grounds 184 
App. Div. 45, 171 NYS 733]. 


[b] Milk is included. Com. v. 
Darlington, 9 Pa. Dist. 700; Com. v. 
Hartman, 6 Pa. Dist. 136, 19 Pa. 
Co. 97; Com, v. Bomberger, 44 Pa. 
Co. , 673. 

[¢] Coffee is included. Arbuckle 


v. Blackburn, 113 Fed. 616, 51 CCA 
122, 65 LRA 364 [app dism 191 U. S. 
405, 24 SCt 148, 48 L. ed. 239]. 

{d] Wine included under federal 
pure food law. U.S. v. Sweet Valley 
Wine Co., 208 Fed, 85. 

[e] Decomposed eggs, which have 
not been denatured or subjected to 
some chemical process which de- 
stroys them as an article of food,. 
constitute food within meaning of 
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other animals,? whether simple, mixed, or com- 
In construing certain statutes, however, it 
has been held that the term ‘‘food’’ does not in- 
And water and drugs 
are sometimes expressly excepted from the provi- 
A legislative body may pro- 
vide its own definition of food, under a law which 
it enacts, and, when it does so, that definition must 


vound.* 
clude a beverage or drink.® 


sions of food statutes.® 


FOOD 


tions.7 


necessarily control regardless of dictionary defini- 
II. STATUTORY AND MUNICIPAL REGULATIONS 


{[§ 2] A. In General. 


The selling of unwhole- 
some provisions was an offense at common law.?? 
But the common law was inadequate to the complete 
protection of the public against abuses in connec- 
tion with the production and sale of food,'! and 


tion of fraud. 


it has accordingly been reénforeed and supplemented 


federal pure food law. U.S. v. Thir- 
teen Crates of Frozen Hggs, 208 Fed. 
950 [aff 215 Fed. 584, 131 CCA 584]. 

{f] Articles used for medicines if 
they are also used for food are in- 
cluded. Savage v. Scovell, 171 Fed. 
566; Pratt Food Co. vy. Bird, 148 
Mich. 631, 112 NW 701, 118 AmSR 


601. 

[g] Baking powder (1) was held 
not food under Sale of Food and 
Drugs Act (1875) § 2. James _v. 
Jones, [1894] 1 Q. B. 304. (2) But 
it is an article of food under Sale 
of Food and Drugs Act (1899) § 26, 
which includes flavoring matters 
and condiments. 15 Halsbury L. Eng., 
‘p 5 note (p). ' 

SoS) va, orty Barrels* ard 
- Twenty Kegs of Coca Cola, 241 U. S. 
265, 36 SCt 573, 60 L. ed. 995; Union 
Dairy Co, v. U. S., 250 Fed. 231, 162 
CGA 367; Hebe Co. v. Calvert, 246 
Fed. 771; U. S. v. Sweet Valley Wine 
Go. 208 Hed. 85; U: S.-v. One Car 
Load of Corno Horse, ete., Feed, 188 
Fed. 453; State v. Lief, 248 Mo. 722, 
154 SW 1133; Kelley v. John R. Daily 
Co., 56 Mont. 63, 181 P 326. 

[a] Rye chop suitable for horses 
has been held not to be an article of 
food within the meaning of a law 
making it unlawful for any person 
“to buy up any provision or article of 
food coming to market.’ Botelor v. 
Washington, 3 F. Cas. No. 1,685, 
GCranchinC.y iC... 0s 

Ae Se Sane LONE yaa bance) 
and Twenty Kegs of Coca Cola, 241 
U. S.265, 36 SCt 573, 60 L. ed. 995; 
Standard Stock Food Co. v. Wright, 
995). Wo Si. 040, 82° SCt 784) 56" I. Jed, 
1197; Savage v. Jones, 225 U.S, 501, 
SO SCbNT15, “56. lL. ed 11825 Union 
WainvenCOu ven Un Soe Om wed.n 231, 
162 CCA 367; Hebe Co. v. Calvert, 
246 Fed. 711; Crescent Mfg. Co. v. 
Wilson, 233 Fed, 282 [anp dism 242 
Fed. 462, 155 CCA 238]; Crescent 
Mfg. Co. v. Mickle, 216 Fed. 246; U.S. 
v. Thirteen Crates of Frozen Eggs, 
208 Fed. 950 [aff 215 Fed. 584, 131 
CCA 584]. 

Mass.—Adams v. New England 
Maple Syrup Co., 210 Mass. 475, 97 
NE 85, 

Mo.—State v. Lief, 248 Mo. 722, 154 
SW 1133. 

N. ‘Y.—State Bd. of Pharmacy v. 
Gasau, 195 N. Y. 197, 88 NE 55. 

Wash.—State v. Meek, 26 Wash. 
405, 67 P 76. , 

Wis.—McCarthy v. State, 170 Wis. 
516, 175 NW 785. 

5 Comm Va Ecebortnsolay Pa, 289; 
61 A 895; Com. v.° Hinhorn, 43 Pa. 
Co. 445; State v. Meek, 26 Wash. 405, 
Ff ON Boer AGys 

[a] Alcoholic liquors are not 
within the statute against food adul- 
teration. State v. Meek, 26 Wash. 
405, 67.P-76.. .« Ney 

6 See statutory provisions; and 
James v. Jones, [1894] 1 Q. B. 304. 

Com, Vv... Multon, 70° Ba. Super. 
95 [aff 263 Pa. 332, 106 A 636]; Com. 
vy. Einhorn, 43 Pa. Co, 445; McCarthy 


v. State, 170 Wis. 516, 175 NW 1785. 

[a] MTllustration.—A preservative 
is food under a statute providing 
that all ingredients used in the com- 
position or preparation of food shall 
constitute food. Com. vy. Fulton, 70 
Pa. Super. 95 [aff 106 A 1636]; Mc- 
Carthy v. State, 170 Wis. 516, 175 
NW 785. 

8 U.S. v. One Car Load of Corno 
Horse, etc., Feed, 188 Fed. 453, 

9. Regulations as to adulteration 
of food see Adulteration §§ 2, 3, 4. 

10. See infra § 51. 

11. Boston Dairy Co. v. J. H. Jones 
Corp., 72; Mise. 17, 129 NYS 70. 

12. See statutory provisions; and 
U. S. v. Antikamnia Chemical Co., 
231 U. S. 654,.34 SCt 222, 58 Li. ed. 
419; Hipolite Egg Co. v. U. S., 220 
WS. 045, ol Ss Ctps64s bbl ed.a304" 
U: Ss. v. Watson-Durand-Kasper 
Grocery, Coss colored. 3sh0" “UL SNe 
Weeks, 225 Fed. 1017; U. S. v. North- 
western Fisheries Co., 224 Fed. 274; 
Glaser v...U. 4S.) 224 Fed. 84, 139, 
CCA 566; U.S. v. Forty Barrels and 
Twenty Kegs of Coca Cola, 215 Fed. 
SSoyw Lem HOCA Ww 4) Trev . von other 
grounds 241 U. S. 265, 36 SCt 578, 
60 L. ed. 995, and aff 191 Fed. 431]; 
U. S. v. Sweet Valley Wine Co., 208 
Fed. 85; Philadelphia Pickling Co. v. 
U. S., 202 Fed. 150, 120 CCA 429; U. 


S. v. Hopkins, 199 Fed. 649; Hall- 
Baker Grain Co. v. U. S., 198 Fed. 
CA tT y C CARS US SS NE BSee sven pol 150 


Pounds of Butter, 195 Fed. 657, 115 
CCA, 463% U. (S..-v. Lens Barrels: of 
Vinegar, 186 Fed. 399; U. S. v. Two 
Barrels of Desiccated Eggs, 185 Fed. 
302; U. S. v. 420 Sacks of Flour, 180 
Fed. 518; U. S. v. Charles L. Heinle 
Specialty Co. olio Med. 2093 0.  Si.-v, 
Mayfield, 177 Fed. 765; U. S. v. Sixty- 
Five Casks Liquid Extracts, 170 Fed. 
449 [aff 175 Fed. 1022 mem, 99 CCA 
667 mem]. 

[a] Distinction between “Blend” 
and “Compound.”—In the Federal 
Pure Food and Drugs Act, the term 
“blend” is used to denote a mixture 
of like substances, and the term 
“compound” to denote a mixture of 
substances whether like or unlike. 
Frank v. U. S., 192 Fed. 864, 113 
CCA 188. 

13. See statutory provisions; and: 

U. S.—Savage v. Scovell, 171 Fed. 
566; Arbuckle v. Blackburn, 113 Fed. 
616, 51. CCA (122, 65 LRA 864 [app 
dism 191 U. S. 405, 24 SCt 148, 48 L. 
ed. 239]; U. S. v. Dougherty, 101 Fed. 
439 [aff 108 Fed. 56, 47 CCA 195 (cer- 
tiorari den 181 U. S. 622, 21 SCt 926, 
45 L. ed. 1033)]; Wilkins v. U. S., 96 
Fed. 837, 37 CCA 588; Armour Pack- 
ing Co. v. Snyder, 84 Fed. 136; 
Friend v, Washington, 9 F. Cas. No. 
Ged eemOoramen sCoue, slo) 


Ata Cookiwyv. State 110 “Alas (40; 
20 S 360. 

Colo.—Haines v. Peo., 7 Colo, A. 
467, 48 P 1047. 

Conn.—State v. Nussenholtz, 76 


Conn. 92, 55 A 589. 
DD, .C—Pprather vy. Us S.,,.9. AVD.. 82. 
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Feed. The word ‘‘feed’’ is employed in common 
use as referring to articles to be fed to animals, 
and especially in connection with the names of par- 
ticular grains or vegetables to describe the by- 
products of such grains or vegetables, consisting of 
the residue after subtracting those parts which are 
useful for human food.$ 


by federal statutes,!? and by numerous state stat- 
utes and municipal ordinances,'® regulating the 
manufacture and sale of articles of food with a 
view to the preservation of health and the preven- 


Similar regulations also exist in 


Ill—Huesing v. Rock Island, 128 
Til. 465, 21 NE 558) 15 AmSR 129% 
Peo. v. Fifty Cases of Eggs, 198 Ill. 
A. 319, 

Ind.—Isenhour v. State, 157 Ind. 
517, 62 NH 40, 87 AmSR 228; Schmidt 
v. State, 78 Ind. 41; Moeschke v. 
State, 14 Ind. A. 398, 42 NE 1029; 
Be ee v. State, 14 Ind. A. 24, 42 NE 

La.—State Bd. of Health v. Suss- 
lin, 132 La, 569, 61 S 661. 

Me.—State v. Rogers, 95 Me. 94, 
49 A 564, 85 AmSR 395. 

Md.—Reiter v. State, 109 Md. 235, 
71 A 975; Rasch v. State, 89 Md. 755, 
43 A 931; Fox vy. State, 89 Md. 381, 
437A 775, W786 AmSR 193° Wrrieht ve 
State, 88 Md. 436, 41 A-795; Pierce 
v. State, 63 Md. 592. 

Mass. — Sullivan v. Crave, 193 
Mass. 435, 79 NE 792; Com. v. Mul- 
len, 176 Mass. 132, 57 NE 331; Com. 
v. Kelly, 163 Mass. 169, 39 NE 776; 
Com. v. Byrnes, 158 Mass, 172, 33 NB! 
343; Com. v. Lutton, 157 Mass. 392, 
32 NE 348; Com, v. Huntley, 156 
Mass. 236, 30 NE 1127, 15 LRA 839; 
Com. v. Gray, 150 Mass. 327, 23 NE 
47; Com. v. Holt, 146 Mass. 38, 14 
NE 930; Com. v. lLockhardt, 144 
Mass. 132, 10 NE 511; Com. v. Evans, 
132 Mass. 11; Com. v. Smith, 103 
Mass. 444; Com. v. Raymond, 97 
Mass. 567; Com. v. Nichols, 10 Allen 
199; Com. v. Farren, 9 Allen 489; 
Com, v. McCarron, 2 Allen 157; Com. 
v. Flannelly, 15 Gray 195. 

Mich.—Pierre Viaus Maple Co. v. 
Dairy, etc., Comrs., 154 Mich. 73, 117 
NW 553; Pratt Food Co. v. Bird, 148 
Mich. 631, 112 NW 701, 118 AmSR 
601; Bennett v. Carr, 134 Mich. 243, 
96 NW 26; Peo. v. Jennings, 132 
Mich, 662, 94 NW 216; Peo. v. Phil- 
lips, 181 Mich. 395, 91 NW 616; Peo. 
v. Rotter, 131 Mich, 250, 91 NW 167: 
Peo. v. Morse, 131 Mich. 68, 90 NW 
673; Peo. v. Skillman, 129 Mich. 618, 
89 NW 330; Peo. v. Snowberger, 113 
Mich. 86, 71 NW 497, 67 AmSR 449. 

Minn.—State v. Rumberg, 86 Minn. 
399, 90 NW 1055; State v. Hanson, 84 
Minn, 42, 86 NW 768, 54 LRA 468; 
State v. Crescent Creamery Co., 83 
Minn, 284, 86 NW 107, 85 AmSR 464, 
54 LRA 466; State v. Sherod, 80 
Minn. 446, 83 NW 417, 81 AmSR 268, 
50 LRA 660; State v. Nelson, 66 
Minn. 166, 68 NW 1066, 61 AmSR 
399, 34 LRA 318. 

Mo.—State v. Bockstruck, 136 Mo. 
335, 38 SW 317; State v. Burk, 188 
Mo. A. 683, 176 SW 487; State v. 
Falk, 38 Mo. A. 554; State v. Fay- 
ette, 17 Mo. A. 587. 

Nebr.—State v. Paxton, ete., Co., 

140 NW 167; In re 


93 Nebr. 216, 
Agnew, 89 Nebr. 306, 1381 NW 817, 
35 LRANS 836, AnnCasi912C 676; 
State v. Swift, 84 Nebr. 244, 120 NW 
tA PAY a 

N. H.—State v. Collins, 70 N, H. 
218, 45 A 1080; State v. Ryan, 70 N. 
H. 196, 46 A 49, 85 AmSR 629; State 
v. Ball, 70 N: H. 40, 46 A 50; State v. 
Collins, 67 N.-H. 540, 42 A 51. 
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England 14 and in Canada.*> 
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of States—a. In General. 


N. J.—McQuire v. Doscher, 65 N. 
Sigel Wp SISA Sry ase Feigen v. Mc- 
Guire, 64. N. J. I. 15 44 A 972: 
Bayles v. Newton, 50 N syeiws 549, 18 
TAR iis [cate ED gvIN Wingcks, NOS) LO) AN Lads 
Ammon v. Newton, 50 N. J. L, 543, 
14 A 610; Waterbury v. Newton, 50 
N.. J. L. 534, 14 A 604; State v. New- 
ton, 45 N. J. L. 469; Newton v. Cone 
nell}. SEN. J: Le 316, 

N. Y.—Peo, v. Von Kampen, 210 N. 
Y. 381, 104 NE 942; Bellows v. Ray- 
nor, 207 N. ¥. 389, ‘101 NE 181; Peo. 
Voebriges: sL93. ING Y, 457, 86 NE 522; 
Peo. v. Health Dept., 189 N. Y. ‘187, 
82 NE 457, 13 LRANS 894; Cross- 
man v, Lurman, 171 N. Y. 329, 63 NE 
1097, 98 AmSR 599 [aff 192 U.S. 189, 
24 SCt 1234, 48 Lavedy.401]; Peo. ve 
Biesecker, 169 N. Y. 53, 61 NE 990, 
CS ANSE Des, Ol LEA 185) Peon ov. 
West, 106 N. Y. 293, 12 NE 610, 60 
AmR -452, 27 NYWklyDig 68 [aff 
44 Hun 162, 7 NYSt 848, 26 NYWkly 
Dig 215]; Peo. v. Arensberg, 105 N. 
eel 23) tl) NE 277) 59 (AmRe 483,..26 
INDVaValybig 1d, 5 ON, CY. Cre siias 
Peo. v. Marx, 99 N. Y. 377, 2 NE 29, 
52 AmR 34, 3 N. Y. Cr. 200 [rev 35 
PUES hen INC No, Gre) Ll se Vernona 
Cent. Cheese Co. v. Murtaugh, 50 N. 
Y. 314. [rev 4 Lans. 17]; Peo. v. Fin- 
kelstein, 167 App. Div. 591, 152 NYS 
875 (cold storage); Peo. v. Guiton, 
152 App. Div. 614, 137 NYS 600; Wil- 
liams v. Rivenburg, 145 App. Div. 93, 
129 NYS 473; Peo. v. Buell, 85 App. 
Div, 141, 83 ‘NYS 143; Peo. v. Tim- 
merman, 79 App. Div. 565, 80 NYS 
285 [aff ITO NuSY. 550) mem, 7 INE, 
1136 mem]; Peo. v. Laesser, 79 App. 
Div. 884, 79 NYS 470;. Peo. v. Sher- 
iff, 78 App. Div. 46, 79 NYS 783; Peo. 
v. Niagara Fruit 'Co., 75 App. Div. 
eu ie OS BS Oo! spare 18s, Neey. 629 
mem, 66 NE 1114 mem]; Peo. v. Gil- 
mor, 73 App. Div. 483, 77 NYS 2735 
Peo. v. Bremer, 69 App Div 14, 74 
NYS.) 570. Tapp dism, 173. Nay... 592 
mem, 66 NE 1113 mem]; Peo. v. 
Windholz, 68 App. Div. 552, 74 NYS 
241; Peo. v. Hills, 64 App. Div. 584, 
72 NYS 340; Peo. v. Park, 60 App. 
Div. 255, 69 NYS 1120; Peo. v. Hill- 
man, 58 App. Div. 571, 69 NYS 66, 
15 N. Y. Cr. 394; Peo. v. Rickard, 48 
App. Div. 408, 63 NYS 165; Peo. v. 
Spees, 18 App. Div. 617, 46 NYS 995; 
Peo. v. Fox, 4 App. Div, 38, 88 NYS 
635; Peo. v. Dold, 63 Hun 583, 18 
NYS 643; Peo. v. Schaeffer, 41 Hun 
230 2 INYSte70bs) Peo, vA Kerin, 39 
Hun 631; Dibble v. Hathaway, 11 
Hun 571; Peo. v. Wilcox, 1038 Misc. 
289, 170 NYS 944: Peo. v. McFall, 
158 NYS 974 (cold storage); Peo, v. 
Martin, 88 Mise, 519, 151 NYS 69. 
Peo. v. Henderson, 74;:Misc. 577, 131 
NYS 997; Peo. v. McDermott~Bunger 
Dairy Co., 38 Misc. 365, 77 NYS 888; 
Peo. v. Berwind, 38 Misc. 315, [7 
NYS 859; Waterbury v. Egan, 3 Misc. 
355, 28 NYS, Ld; Wilson )v, “lsrael, 
185 App. Div. 816, 173 NYS 842 [rev 
on.other grounds 227 N. Y. 423, 125 
NE 819]; New York City v. Baff, 180 
App. Div. 684, 167 NYS 1037; Peo. v. 
Finch, 74 Misc. 575, 131 NYS 1039; 
Peo; v.-Dennis,, 114 -NYS'.75., Peo. iv. 
Fauerback, 5 Park. Cr. 311; Flanders 
Vi eeOe se Alb. Lased.) 316. 

Oh.—State v. Capital City Dairy 
Co., 62 Oh. St. 1238, 56 NE 651; State 
v. Kelly, 54 Oh. St. 166, 43 NE 163; 
Palmer v. State, 39 Oh. St. 236, 48 
AmR 429; Ransick v. State, 15 Oh. 
Cin Cig co Uiaws., Oh: JCir) pecs 06s 
Myer v. State, 10 Oh. Cir. Ct. 226, 6 
Oh. Cir. Dec. 477; Bissman v. State, 
SOhviGirs Ct714,.6 Oh. Cir. Dees 712% 
Williams v. McNeal, 7 Oh. Cir. Ct. 
280, 4 Oh. Cir. Dec. 596; Heider v. 
State, 4 OhS&CP 227; Strong v. 


B. Power to Make Regulations—1l. Power 
Under the police power 
inherent in the states1® and reserved to them in 
the federal constitution,!? statutes 18 or municipal 
ordinances 19 may be enacted, making reasonable 


iViee weaunde 


FOOD 


[§§ 2-4 


rules as to the production and sale of articles of 


food.?° 
[§ 4] 


State, 3 OhS&CP 284, 2 OhNP. 93; 
Hass v. State, 2 OhS&CP nee ora I Ooh 
NP 248. 

Or.—State v. Dunbar, 13 Or, 591, 
11 P 298, 57 AmR 33. 

Pa. —Com, v. Kevin, 202 Pa. St. 28, 
bi, A 594,790 AmSR, 6135 Com. v- 


Shirley, 152 Pa. 170, 25 A 819; Com, 
148 Pa. 559, 24 A’ 78; Com. 
v. Weiss, 1389 Pa. 247, 21 A 10, 238 
AmSR 182, 11 LRA 530; Com. v. Mil- 
ler, 131 Pa. 118,18 A 938, 6 LRA 633; 
Com. v. Crowl, 52 Pa. Super, 539; 
Com. v. Ellis, 46 Pa. Super. 72; Com. 
Ve) ArOws ise kas Supers La Coma” ve 
Leslie, 20 Pa. Super. 529; Com. v. 
Seiler; 20) Pas. Supers 260s.1Com=e av. 
Kolb, 138 Pa. Super. 347; Com. MS 
Hendley, 7 Pa. Super. 356; Com. 
Rebe, 24 Pa. Dist. 1008, 43 Pa. Co. 
211 (cold storage); In re Cold Stor- 
age Beef, 23 Pa. Dist. 167 (cold 
storage); Com. v. Kephart, 17 Pa. 
Dist... LOSts 36. Ba. no: ise? 7 1Com: “ve 
Horny.2) ea Dist.«487, 13 cea, Co. L644: 
Com. v, Callahan, 1 Pa. Dist. 437,412 
Pa Cogn Com. Vmeoushieess bas 
Dist, dls. Com-, wi. erty. 445 Pan Co: 
691; Com. v. Brown, 20 Pa. Co. 139; 
Com. V. wchmidt, 13. PasiCo-0283 
R. L—State v. Smyth, 14 R. I. 100, 
51 AmR 344, 
Tenn.—Hunter v. State, 1 Head 
160, 73 AmD 164. : 
Tex.—Marxen v. State, 44 Tex. Cr. 
41, 68 SW 277; Teague v. State, 25 
TNexs"AL 577,..8 SW 2667. 
Wash.—State v. Burnam, 71 Wash. 
199, 128 P 218; Hathaway v. McDon- 
ald, 27 Wash. 659, 68 P 376;.State v. 
Henderson, 15 Wash. 598, 47 P°19. 
Wis.—McCarthy v. State, 170 Wis. 
516, 175 NW 785; Adams v. Milwau- 


kee, 144 Wis. 371, 129 NW 518, 48 
LRANS 1066; Benz v. Kremer, : 142 
Wis. 1, 125 NW 99, 26 LRANS 842; 


State v, Beck, 139 Wis. 37, 119 NW 
300. 

14. 
Wilkinson v. Clark, 
636; Haigh v. Aerated Bread Co., 
Ltd., [1916] 1 K. B. 878; Williams v. 
Allen, [1916]' 1 K. B. 425; Winter- 
bottom v. Allwood, [1915] 2 K. B. 
608; Chuter v, Freeth, [1911] 2 K. B. 
832; Dairy Supply Co. v. Houghton, 
22 Cox C. C. 704; Preston v. Redfern, 
76 J. P. 359; Rudd v. Skelton Co-op. 
Soc.) U5 hab. oe26s tar “Dea Cor eye 
Neale, 73 J. P. 511; Williams v, Rees, 
Si Ginds Kee. 1639. 

[a] Sale of Food and Drugs Act 
see Hunt v. Richardson, [1916] 2 K. 
B. 446; Annes vy. Griyell, [1915] 3 
K..B. 685; Parker v. Alder, [1899] 1 
Q. B. 20; Hughes v, Traynor, [1916] 
2 Ir. 275; Andrews. Vv. Luckin, Yih 
ee! ermal Sy ay O74 

[b] Regulations as to bread see 
Lyons v. Houghton, [1915] 1 K, B. 
489; Pollard v. Turner, [1912] 3 K. 
B. 625 (sale from carts); Bailey v. 
Barsby, [1909] 2 K. B. 610; Mattison 
v. Bingley, [1908] 2 K. B. 534; Cox v. 
Bleines, [1902] 1 K. B. 670; Daniel v. 
Whitfield, 15 Q. B. D. 408; Ridgway 
Vv, Wand, 14° OB. Dy 10h Aerated 
Bread Co., Ltd. v. Gregg, L. R. 8 Q. 
B. 355, Core v. ee Ee SRS pinay 
T3537 Hilly. Brownine: i. R.b.@o Bt 
453; Reg. v. Kennett, CT Bebe Onn. 
465; Reg. v. Wood, L. R. 4 Q. B. 559; 
St, "Leonard Vv. Franklin, Oy ORS IDE 
377; Robinson v. Cliff, 1 Ex. D. 294; 
Slater v. Brewsters, [1905] 2 Ir. 258; 
Gordon v. Love, [1911] Se. ‘Ct. Just. 
75; Blackledge v. Bolshaw, 21 Cox C. 
C. 648; Evans v. Jones, 72 J. P. 481; 
Tyler v. Newman, 72 J. P. 307; Welsh 
Ve Cutler; $69. J.) Po) 149% Bridger 
Passman, 68 J. P. 129; Reg. v. Smith, 
58 J. P. 445; Reg. v. Kingsby, 15 J. 
P. 65; Rex v. Apostles Bread Co., 42 


See statutory provisions; and 
(19i6je2 KYB. 


b. Validity of Statutes—(1) In General. 
The legislature or its delegated agents may regulate 
the conditions of production and distribution of ar- 
ticles of food and take steps to prevent adultera- 


L. J. 651; Houghton v. Buxton, 24 
AVS bee ae Kl) ; 

[ec] Regulations as milk and 
dairies see Hunt v. Rishantduns 1916] 
2 Kk. B. 446; Spiers & Pond, Ltd. v. 
Green, [1912] 38 K. B. 576 (occupiers 
of refreshment buffet at station not 
“purveyors of milk’); Williams v. 
Friend, [1912] 2 K. B. 471; Smithies 
Vv: -Bridge,. [190212 .5K.<B: 135 Spiers 
v. Bennett, [1896] 2 Q. B. 65; Dyke 
v. Gower, [1892] 1 Q. B. 220; Fecitt 
Vv. Walsh; \flsoii® 27O.LB8) 5.3045 Pain 
v. Boughtwood, 24 Q. B. D. 353; Bel- 
fast Guardians of Poor v. Jones, 
[1916] 2 Ir. 269; Scott v. Jack, [1912] 
Se, Ct. Just. 87; Gordon -v. Love, 
[VOL Se Ctr Tust. ibs Serantal avs 
Lang, 1 Adam 330 (ice cream vendor, 
not a purveyor of milk); Marshall 
v. Skett, 23 Cox C. C. 435; Wolfenden 
v. McCulloch, 20 Cox C. C, 864; Pet- 
chey v. Taylor, 19° CoxiC. 'C. 33) Uim-= 
freville v. London County Council, 
18 Cox C. C. 464 (farmer, using milk 
to fatten calves, not a dairyman); 
Jones v. Davies, 17 Cox C. C. 694; 
Brown, Ve Moot, Li Cox: 1Giy 509; 
Kearley v. Tonge, 17 Cox C.-C. 328) 
60 <Ls) J. MS Cy 1595 O° Driscoll ys 
Dolan, 45. Irs Li, 7 144: French v. 
Card, @3 J.-P... 3895, Platt’ vo !E@sders 


58 J. P. 71; Morris v. Corbett, 56 
J. P. 649; Southwell v. Lewis, 44 
J. P. 796 (farmer, selling small 


quantities of milk to neighbors, not 
a puEW ey or of milk); Grigg v. Smith, 
Sed ee Beh Se Dearden v. White- 
ley, 85 Tied JE eRe B. 1420; Emerton v. 
Hall, 102° tr ES Rep: N-. 'S. 889. 

{d] False warranty.—Giving a 
false warranty, in writing, as to the 
quality of food stuffs, subjects the 
vendor to a penalty under the act of 
1899, § 20. Grimble v. Preston, [1914] 
th gl Geel Sih ee 

Regulations as to beer and other 
intoxicants see Intoxicating Liquors 
[23 Cye 168]. 

15. See statutory provisions; and 
In re Bread Sales Act, 23 Ont. L. 
233; In re “‘Karry, 20 ‘Ont, lo 278) 15 
OntWR if[app dism, 27 -Ont~ i. 566, 
16 OntWR 686]; Reg. v. Westgate, 
2 Ont: 621 Rex v. James, 4 Ont. L. 


537, 1 OntWR 520, 22 CanLTOce 
Notes 369. 
16. See Constitutional Law § 417. 
17. U. S. Const. 10th amendment. 
18. Jewett. v. Smail, 20 S. D. 232, 
105 NW 738; And see infra §§ 4-6. 
19. See infra Same 
20. S.—Walker v. Pennsyl- 


vania, 127 U. S. 699, 8 SCt 997, 32 L. 
ed, 261; Powell v. Pennsylvania, 127 
phi fens 678, 8 (SOt Ooo Tosi Seale mede 
253 [aff 114 Pa. 265-7 A. 913, 60 AmR 
350]; Armour Packing Co. v. Snyder, 
84 Fed. 136; In re Brosnahan, 18 Fed. 
62, 4 McCrary 4 ie 

‘Ala.—Cook v. State, 110 Ala. 40, 
20 S 360. 

Ill.—Peo. v. William Henning Co., 
260 Ill. 554, 108 NE 530, 49 LRANS 
1206; Peo. v.’ Price, 257 Ill, 5875" 101 
NE 196, AnnCasi1914A 1154 [aft 238 
U.S. 446, 35 SCt 892, 59 L. ed. 1400]. 

Ind.—State v. Closser, 179 Ind. 
230, 99 NE 1057. 2 

Towa. —State v. Tiutchinson Cream 
Co., 168 Iowa 1, 147 NW 195, LRA 
1917B 198; State v. Snow, 81 Iowa 
642, 47 NW Cia Le VAS 8b Ge 

Me.—State v. Rogers, 95 Me. 94, 
49 A 564, 85 AmSR 395. 

Md.—Wright v. State, 88 Md. 436, 
41 A 795; McAllister v. State, 72 Md. 
390, 20 A 143; Pierce v. State, 63 
Md. 592. 

Mass.—Com. v. New England 
Maple Syrup Co., 217 Mass. 432, 105 
NE 453; Com, v. Evans, 132 Mass. 11. 

Mich.—Peo. v. Dehn, 190 Mich. 122, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 


ee 


tion;?? may determine in what places,?? and at what 
time,’* food may be sold; and in general regulate 
the conditions of production and distribution of food 
so far as necessary for the health and comfort of 
the community.2* Legislative enactments having for 
their object the regulation or prohibition of: the 
production, sale, or use of articles of food are pre- 
sumed to be constitutional,?> and will be sustained 


155 NW 744; Peo. v. 131 
Mich. 250, 91 NW 167. 

Minn.—State v.. Crescent Cream- 
ery Co., 83 Minn. 284, 86 NW 107, 
85 AmSR 464, 54 LRA 466; State 
v. Horgan, 55 Minn. 183, 56 NW 688; 
State v. Aslesen, 50 Minn. 5, 52 NW 
220, 36 AmSR 620; Butler v. Cham- 
bers, 36 Minn, 69, 30 NW 308, 1 
AmSR 638. 

Mo.—State v. Layton, 160 Mo. 474, 
61 SW 171, 88 AmSR 487, 62 LRA 
163; State v. Bockstruck, 136 Mo. 
335, 38 SW 317; State v. Addington, 
Tt Mo. 110; State v..Harl, 152° Mo. 
A. 235, 1833 SW 402; Kansas City v. 
Cook, 38 Mo. A. 660. 

Nebr.—Beha v. State, 67 Nebr. 27, 
93 NW 155, 2 AnnCas 846. 

N. H.—State v. Normand, 76 N. H. 
54d 85) Ay 1899, | AnnCasil913h) 19.96; 
State v. Marshall, 64 N. H. 549, 15 
AV210St LRA Sisy Stateiwv. Campbell, 
64 N. H. 402,.13 A 585, 10 AmSR 419. 

N. J.—In re Powell, 10 N.. J. i. 25. 

N. Y.—Peo. v. Cipperly, 4 NE 107, 
45Neov. Cr. 69) Prev: 3) lun’ -31'9,)35 Ne 
Y. Cr. 385]; Peo. v. Frudenberg, 155 
App. Div. 199,140 NYS 17 [aff 209 
N:. Y. 218, 103 NE 166]; Peo. v. Gir- 
ard, 73 Hun 457, 26 NYS 272 [aff 145 
N. Y. 105, 39 NE 823, 45 AmSR 595}; 
Peo. v. West, 44 Hun 162 [aff 106 N. 
Y. 293, 12 NE 610, 60 AmR 452]; Peo. 
v. McGann, 384 Hun 358; Boston 
Dainya Col vad... -dones=Corpt,) 12 
Mise. 17, 129 NYS 70; Peo. v. Wil- 
cox, +103 > Misc,:-289; 170 NYS 944; 
Peo. Vv. Atlas, 183° App. Div. 595, 170 
NYS 834; Peo. v. Eddy, 12 NYS 628. 

Oh.—State v. Capital City Dairy 
CoOmUC2F OnIeSt.9350, 57 SNE 62557 
LRA 181; Weller v. State, 53 Oh. St. 
77, 40 NE 1001; State v. Doyle, 17 
Oh City CtQiNwis./28 9: 

Or.—State v. Goodhue, 63 Or. 117, 


126 P-986: 
Pa.—Com. v. Pflaum, 236 Pa. 294, 


Rotter, 


84 A 842, AnnCas1913H 1287; Com. 
V..Kevin, 202 Pa. 23,).51. A 594, 90 
AmSR 613; Com. v. Paul, 148 Pa. 


559, 24 A 78; Powell v. Com., 114 Pa. 
265, 7 A918, 60 AmR 350; Walker v. 
Com., 8 Pa. Cas. 483, 11 A 623; Com. 
v. McDermott, 37 Pa. Super. 1; Com. 
v. Andrews, 24 Pa. Super. 571; Com. 
vy. Seiler, 20° Pa, Super, 260; ‘Com. vy. 
Powell, hi Pas Cow9 4: 

Ss. D.-—Jewett v. Smail, 20 S. D. 
232, 105 NW 738. 

21.) U.S —Heath,) eters Mts.) Co. v. 
Worst, 207 U. S. 338, 28 SCt 114, 52 
L. ed. 236; Crossman v. Lurman, 192° 
U. S. 189, 24 SCt 234, 48 L. ed. 401; 
Curtice v. Barnard, 209 Fed. 589, 126 
CCA 411; American Linseed Oil Co. 
v. Crumbine, 207 Fed. 332, 125 CCA 
82: Arbuckle v. Blackburn, 113 Fed. 
616, 51 CCA 122, 65 LRA 864 [app 
dism 191 U. S. 405, 24 SCt 148, 48 L. 
eds) 239]: 

Ida.—In re Snyder, 10 Ida. 682, 79 
P 819, 68 LRA 708. 

Ill.—Peo. v. Freeman, 242 Ill. 373, 
90 NE 366, 17 AnnCas 1098. 

Ky.— Sanders v.-Com., 117 Ky. 1, 
17 SW 358, 25 KyL 1165, 111 AmSR 
219, 1 LRANS 932. 

La.—State v. Labatut, 39 La. Ann. 
516, 2 S 550. 

Mass.—Com. v. Moore, 214 Mass. 
19, 100 NE 1071; Com. v. Huntley, 
156 Mass. 236, 30 NE 1127, 15 LRA 
839; Com, v. Carter, 132 Mass. 12. 

Mo.—Kansas City v. Cook, 38 Mo. 
A. 660. 

N. H.—Slayton v. Marshall, 64 N. 
H. 549, 15 A 210, 1 LRA 51. 

N. J.—Waterbury v. Newton, 50 
N. J. L. 534, 14 A 604. 

N. Y.—Polinsky v. Peo., 73 N. Y. 

[26 C. J.—48] 
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Gd; Peo, ve Bowen, 182) Ni Yoeds 74 
NE 489. 

N. D.—State v. Armour, 27 N. D. 
177, 145 NW 1033, LRA1916E 380, 
AnnCas1916B 1149. 

Oh.—State v. Capital City Dairy 
Co., 62 Oh. St, 350, 57 NE 62, 57 LRA 
LSA Sows So 238e 225 SCtt 20; 
46 L. ed. 171]; Weller v. State, 53 
Oh. St. 77, 40 NE 1001; Rose v. 
State wll Oh Cir: Ct 8%. b40h. (Cir: 
Dec. 72. 

Pa.—Pure Food Law, 11 Pa. Dist. 
423, 21- Pali Co. 33. 

Tenn.—State v. Co-operative Store 
Co., 123 Tenn. 399, 131 SW 867, Ann 
Cas1912C 248. 

Wis.—McDermott v. State, 143 
ee 18, 126 NW 888, 121 AnnCas 

22.) Bx yp. Byrd, 84 Ala. 17,.4.S 
397, 5 AmSR 328; State v. Reynolds, 
7% Conn 134, 58 A 755; Crowley v: 
Rucker, 107.La. 2138, 31 S 629; State 
v. Davidson, 50 La. Ann. 1297, 24 S 
324, 69 AmSR 478; State v. Sum- 
merfield, 107 N. C. 895, 12 SE 114. 

[a] The sale upon sidewalks or 
gutters of provisions, fruit, and 
other commodities may be forbidden. 
State v. Summerfield, 107 N. C. 895, 
12 SE 114. 

23. Peo. v. Hagan, 36 Misc. 349, 
73 NYS 564. 

24. Adams v. Milwaukee, 228 U. 
SUPebiidpruss ES Oe OO opis BOC es OY 1 
New Orleans v. Murat, 119 La. 1093, 


44 S 898; State v. Layton, 160 Mo. 
474, 61 SW 171, 88 AmSR 487, 62 
LRA 1638, 


25. U. S.—Powell v. Pennsylvania, 
127) Wr SAr678,.98, (SCt (992, e257; 32 
Te redie2588 fiat 114 Pa. 4265.7 A. 913, 
60 AmR 350]. 

Ill. Peo. v. Price, 257 Ill. 587, 101 
NE 196, AnnCasi1914A 1154 [aff 238 
U.S. 446535, SCt 892,59 I, ed. 1400]. 

Iowa.—State v. Armour Packing 
Co., 124 Iowa 3238, 100 NW 59, 2 Ann 
Cas 448. 

Me.—State v. Rogers, 95 Me. 94, 49 


AD 5645 85, AmSiRs 395: 

Mo.—State v. Layton, 160 Mo. 474, 
61 SW 171, 83 AmSR 487, 62 LRA 
163. 


Oh.==State v; Capital, City Dairy 
Co., 62 Oh. St. 350,.57 NH 62, 57 LRA 
181 [aff 188 U. S. 238, 22 SCt 120, 46 
Meee dys 7 ae 

See Constitutional Law § 221. 

26. U. S.—Hebe Co. v. Calvert, 
246 Fed. 711. 

Ni»sY.=—Peo.! ve-Spencer, 201. N..Ye 
105, 94 NE 614, AnnCasi912A 818; 
Peo. v. Bishopp, 106 App. Div. 266, 
94 NYS 773 [aff 44 Misc. 12, 89 NY% 
709]; Peo. y. Laesser, 79 App, Div. 
384, 79 NYS 470; Peo. v. McDermott 
Dairy Co., 122 NYS 294; Peo. v. Den- 
nis, 114 NYS 7. 

Ni C=—Smitheve Alphin, 150° Ne GC. 
425, 64 SH 210. 

Oh.—State v, Capital City Dairy 
Co., 62 Oh. St. 350, 57 NE 62, 57 LRA 
ASH! Viati Ssh Wey soe 2 38s e223 S Cr e120; 
46 L. ed. 171]; Walton v. Toledo, 23 
Oh Cir Cth 4iy 

Pa.—Com, }v. Kevin, 202.Pa. (23, 
51 A 594, 90 AmSR 613; Com. v. Seil- 
er, 20 Pa. Super. 260. 

Wis.—Benz v. Kremer, 142 Wis. 1, 
125 NW 99, 26 LRANS 842. 

27. U. S—Hebe Co. v. Shaw, 248 
Wiss 20 Gn eg Co 1:2.5,.-68Ls, 604 .255;, 
Savage v. Jones, 225 U. S. 501, 32 
SCt- 715, 56 L. ed. 1182; Hebe Co. v. 
Calvert, 246 Fed. 711; U. S. v. Sweet 
Valley Wine Co., 208 Fed. 85; U. S. 
vy. Dougherty, 101 Fed. 439 [aff 108 
Fed. 56, 47 CCA 195 (certiorari den 
Liss Se i62en cla St 926, 45, li ed. 


[26C.J.] 753 


as within the legitimate exercise of the police 
power, where they are enacted for the preservation 
of the public health,?° or for the protection of the 
public against fraud and imposition.27 
do not contravene provisions of a state constitution 
or bill of rights guaranteeing the natural rights 
or liberty of the individual or the right of acquir- 
ing and enjoying property or of engaging in busi- 


Such acts 


1833)]; Armour Packing Co, v. Sny- 
der, 84 Fed. 136. 


Ala.—Cook v. State, 110 Ala. 40, 
20. S 360. 
Iowa.—State v. Hutchinson Ice 


Cream Co., 168 Iowa 1, 147 NW 195, 
LRA1917B 198 [aff 242 U. S..153, 37 
SCt 28, 61 L. ed. 217]; State v. Ar- 
mour Packing Co., 124 Iowa 323, 
100 NW 59, 2 AnnCas 448; State v. 
Schlenker, 112 Iowa 642, 84 NW 698, 
84 AmSR 360, 51 LRA 347; State v. 
Snow, 81 Iowa 642, 47 NW 777, 11 
LRA 355. 

Me.—State v. Rogers, 95 Me. 94, 
49 A 564, 85 AmSR 395. 

Md.—McAllister v. State, 72 Md. 
390, 20 A 1438; Pierce v. State, 63 
Md. 592. 

Mass.—Com. v. Wheeler, 205 Mass. 
384, 91 NE 415, 187 AmSR 456, 18 
ANNCAS A ol9" SOoms iva. Carter: dos 
meee 12; Com. v. Evans, 132 Mass. 


Mich.—Peo. v. Dehn, 190 Mich. 122, 
155 NW _ 744; Peo. v. Hinshaw, 135 
Mich. 378, 97 NW 758; Peo. v. Rotter, 
131 Mich. 250, 91 NW 167; Peo, v. 
Snowberger, 113 Mich. 86, 71 NW 
497, 67 AmSR 449, 

Minn.—State v. Bridgeman, etce., 
Co., 117 Minn. 186, 134 NW 496, Ann 
Cas1913D 41; State v. Hammond 
Packing Co., 105 Minn. 359, 117 NW 
606; State v. Tetu, 98 Minn. 351, 107 
NW 953, 108 NW 470; State v. Rum- 
berg, 86 Minn, 399, 90 NW _ 1055; 
State v. Crescent Creamery Co.,. 83 
Minn. 284, 86 NW 107, 85 AmSR 464, 
54 LRA 466; State v. Sherod, 80 
Minn. 446, 83 NW 417, 81 AmSR 268, 
50 LRA 660; State v. Horgan, 55 
Minn. 183, 56 NW 688; State v. As- 
lesen, 50 Minn. 5, 52 NW 220, 36 
AmSR 620; Butler v. Chambers, 36 
Minn. 69, 30 NW 308, 1 AmSR 638. 

Mo.—State v. Bockstruck, 136 Mo. 
335, 38 SW 317; State v. Addington, 
77 Mo. 110 [aff 12 Mo. A. 214]; State. 
v. Harl, 152 Mo. A. 235, 1833 SW 402. 

Nebr.—Beha v. State, 67 Nebr. 27, 
93 NW 155, 2 AnnCas 846. 

N. H.—State v. Collins, 70 N. H. 
218, 45 A 1080; State v. Ball, 70 N. 
H. 40, 46 A 50; State v. Marshall, 64 
Nieto. 549), 15) A210, 1 DRA 61! State. 
v. Campbell, 64 N. H. 402, 13 A 585, 
10 AmSR 419. 

N. J.—MecGuire v. Doscher, 65 N. 
J. L. 139, 46 A 576;.Shivers v. New- 
ton, 45 N. J. L. 469; In re Powell, 10 
INP Dos, Sea. 

N. Y.—Peo. v. Guiton, 210 N. Y. 1, 
103 NE 773, LRA1915A 757 [rev 152' 
App. Div. 614, 1837 NYS 600]; Peo. v. 
Spencer, 201 N. Y. 105, 94 NE 614, 
AnnCas1912A 818; Peo. v. Bowen, 
182 N. Y. 1, 74 NE 489; Crossman v. 
Lurman, 171 N. Y. 329, 63 NE 1097, 
98 AmSR 599 [aff 57 App. Div. 393, 
68 NYS. 311, and. aff, 192° Us S189; 
24 SCt 234, 48 L. ed. 401]; Peo, v. 
West, 106 N. Y. 298, 12 NE 610, 60 
AmR 452, 27 NYWklyDig 68 [aff 
44 Hun 162, 7 NYSt 843, 26 NYWkly 
Dig 215]; Peo. v. Arensberg, 105 N. 
Wo l23, 1 NE 6227, 59> -AmRU4 83. 22'6 
NYWklyDig 119, 5 N. Y. Cr. 372: Peo. 
v. Cipperly, 4 NE 107, 4 N. Y. Cr. 69 
[reve “Eun, 309 on Nowy a Ormaso I: 
Polinsky v. Peo., 73 N. Y. 65 faff 11 
Hun 390]; Peo. v. Von Kampen, 149 
App. Div. 887, 184 NYS 710 [aff 210 
N. Y. 381, 104 NE 942]; Peo. v. Hale, 
Ta App Divi 3930) eL26 5 NY Sn: 4a 
Peo. v. Clark, 140 App. Div. 150, 124 
NYS 1023; Peo. v. Abramson, 137 
App. Div. 549, 122 NYS 115; Peo. v. 
Meyer, 89 App. Div. 185, 85 NYS 
824; Peo. v. Laesser, 79 App. Div. 
384, 79 NYS 470; Peo, v. Eddy, 12 
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ness;?8 nor do they violate the provision of the 
fourteenth amendment to the federal constitution 
that no state shall ‘‘deprive any person of life, 
liberty, or property without due process of law; 
nor deny to any person within its jurisdiction the 
equal protection of the laws;’’° nor are they void 
as to products imported from a foreign ccuntry,°° 
or transported from one state to another,*! or 
by reascn of the power conferred upon congress 
to regulate foreign and interstate commerce ;*? nor 
are they nullified or otherwise affected by the sub- 
sequent enactment by congress of a statute forbid- 
ding the importation or interstate shipment of adul- 
If, however, a statute 
purporting to be enacted in the interest of the 
public health or for the prevention of fraud and im- 
position has no real or substantial relation to those 
objects, or is a palpable invasion of rights secured | 
by the fundamental law, it is the duty of the 


terated articles of food.*% 


NYS 628; Peo. v, McGann, 34 Hun 
358; Peo. v. Guiton, 210 N. Y. 1, 103 
NE 773, LRA1915A 757 [rev 152 ‘App. 
Div. 614, 137 NYS 600, aff 73 Misc. 
A087-133) UNYS , 35313) Peos ivi, HwWal- 
cox, 103° Misc,* 289; 170 NYS 944; 
Peo. v. Excelsior Bottling Works, 168 
WIS) 757050.35 ONS ¥.. Cri’62 [rev on 
other erounds 184 App. Div. 45, 171 
bila T33i\ a Peo ww. Elill, 42 Nesey. Cr. 
144, 

N. C.—Smith v. Alphin, 150 N. C. 
A25, 64 SE 210. J 

Oh.—State v. Capital City Dairy 
Cow 62) Oh. St..350; 457 INE 62, 557 
LRA 181 [aff 183 U. S. 238, 22 Sct 
120) 46 LL. ed... 171]; Palmer v. State, 
39 Oh. St. 236, 48 AmR 429; Guilder 
-v. State, 26 Oh. Cir. Ct. 221; Walton 
Vv. Toledo, 237 Ohe Ctr), Ct. 54% Holt= 
greive v. State, 5 OhS&CP 166, 7 Oh 
NP 389; Williams v. McNeal, 7 Oh. 
Cir. Ct. 280, 4 Oh. Cir, Dec. 596. 

Or.—State v. Goodhue, 63 Or. 117, 
126 P, 986. 

Pa.—Com. v. Crowl, 245 Pa. 554, 
91 A 922; Com. v. McDermott, 224 
Pa. 362, 73 A 427; Com. v. Caulfield, 
211 Pa, 644, 61 A 243; Com. v. Kevin, 
202 Pa. 28, 51 A 594, 90 AmSR 613; 
“Com. y. Paul, 148 Pa. 559, 24 A 78; 
Walker v. Com., 8 Pa. Cas. 483, 11 A 
623) att 27 (WL Ss. 6995.8 SCt 997 32 
L. ed. 261]# Powell v. Com., 114 Pa. 
265, 7 A 9138, 60 AmR 350 [aff 127 
U. 8. 678, 8 SCt 992, 1257, 82 L, ed. 
253]; Com. v. Andrews, 24 Pa. Super. 
571) faff 211 Pa. 110, 60 A 5547; Com. 
v. Seiler, 20 Pa. Super. 260; Com. v. 
Diefenbacher, 14 Pa. Super. 264; Com. 


v. McCann, 14 Pa. Super, 221; Com. 
vy. Vandyke, 9 Pa. Dist. 41; Pure 
Food v. Preserved Meat, 27 Pa. Co. 


333, Com. vy. Powell, 1. Pa. Co. 94. 
. RR. I.—State v. Smyth, 14 R. I, 100, 
51 AmR 344, 
Tex.—Dorsey v. State, 38 Tex. Cr. 
527, 44 Sw 514, 70 AmSR 762. 
Va.—Norfolk v. Flynn, 101 Va. 473, 
44 SE 717, 99 AmSR 918, 62 LRA 771. 
W. Va.—State v. Myers, 42 W. Va. 
822, 26 SE 539, 57 AmSR 887, 35 
LRA 844. 
Wis.—McDermott v. State, 143 
Wis. 18, 126 NW 888, 21 AnnCas 1315. 
[a] Renovated butter.—It is not 
an improper exercise of the police 
power to require that renovated but- 
ter should be labeled, so as to dis- 
tinguish it from creamery butter. 
Com,. y. Seiler, 20. Pa. Super. 260: 
{[bJ Requirement that the leviti- 
mate as well as the illegitimate ar- 
ticle be tagged does not render the 
statute unreasonable or void. Peo. v. 
Bishopp, 106 App. Div. 266, 94 NYS 
Choma ait 445  NLSCh rds | 8 Om uu pYIcy 


28. State v. Snow, 81 Iowa 642, 
AT SIN WA hdl. bl: pda AS S552 PCO, iW. 
Rotter, 131° Mich. 250,791 NW 167; 
State v. Capital City Dairy Co., 62 
Oh... St350,, 57 NEF 62,50 LRA sit 
[aff 183 UU. S. 238; 22°SCt 120, 46 LL. 
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it is not.%® 


valid.*® 


ed. 171]. 

29. Armour v. North Dakota, 240 
U. S. 510, 36 SCt 440, 60 L. ed. 771, 
AnnCasi1916D 548 [aff 27 N. D. 177, 
145 NW 1083, LRA1916E 380, Ann 
Cas1916B 1149]; Powell v. Pennsyl- 
vania, 127 U. S. 678, 8 SCt 992, 1257, 
32) Ted) )253 (Laff 114 Pas 265,- 7 7A 
913, 60 AmR 350]; State v. Schlen- 
ker, 112 Iowa 642, 84 NW 698, 84 
AmSR 360, 51 LRA 847; State v. 
Snow, 81 Iowa 642, 47 NW 777, 11 
LRA 355; Peo. v. Rotter; 131 Mich. 
250, 91 NW 167. And see Constitu- 
tional Law § 1080. 

[a] Disclosure of ingredients.— 
(1) A statute requiring the disclo- 
sure of the ingredients of a fvod 
product for animals (Standard Stock 
Food €o. v. Wright, 225 U. S. 540, 
32 SCt 784, 56 L. ed. 1197; Savage v. 
Jones, 225 .U. S504, 32 5SCt 11556 
aed: 1182), (2) or for human be- 
ings (Crescent Mfg. Co. v. Wilson, 
233 Fed. 282 [app dism 242 Fed. 462 
155 CCA 238]), but not requiring a 
disclosure of the formula for its 
preparation or compounding, does not 
deprive the producer thereof of his 
property without due process of law. 

30. Crossman v. Lurman, 171 N. 
Y. 329, 68 NE 1097, 98 AmSR 599 [aff 
rina S. 189, 24 SCt 234, 48 L. ed. 

31. Savage v. Jones, 225 U.S. 501, 
32 SCt 715, 56 L. ed. 1182; Plumley 
v. Massachusetts, 155 U. S. 461, 15 
SCt 154, 39 L. ed. 223 [aff 156 Mass. 
236, 30 NE 1127, 15 LRA 839]; Peo. 
v. Bishopp, 106 App. Div. 266, 94 NYS 
773 [aff 44 Mise, 12, 89 NYS 709}: 

82. See Commerce § 6. 

33. Crossman vy. Lurman, 192 U. 
S. 189, 24 SCt 234, 48 L. ed. 401 [aff 
Aaah Y. 329, 63 NE 1097, 98 AmSR 

[a] The enactment of the Pure 
Food and Drugs Act did not repeal 
state statutes not in conflict with 
its provisions. Savage v. Scovell, 
171 Fed. 566. 

34. State v. Layton, 160 Mo. 474, 
61 SW 171, 88 AmSR 487, 62 LRA 
163; Jewett v. Smail, 20 S. D. 232; 
105 NW 7388. 

35. Curtice v. Barnard, 209 Fed. 
589, 126 CCA 411; Peo. v. Price, 257 
Tl. 587, 101 NE 196, AnnCas1914A 
1154; State v., Layton, 160 Mo. 474, 
61 SW 171, 88 AmSR 487, 62 LRA 
163; Peo. v. Biesecker, 169 N. Y. 58, 


61 NE 990, 88 AmSR 34, 57 LRA 
78°" Peo. yo “ bxcelsior Bottling 
Works, 184 Anp. Div. 45, 171 NYS 


733 [rev 168 NYS 570, 35 N. Y. Cr: 
62]. And see infra! § 6. 

{aJ Rule applied.—A statute pro- 
hibiting the sale of any butter or 
other dairy product containing a pre- 
servative, regardless of whether or 
not it is injurious to health, except 
in certain cases, is void. Peo. v. 
Biesecker, 169 N. Y. 53, 61 NE 990, 
88 AmSR 534, 57 LRA 178 [aff 58 


‘prohibiting 


[§ 4 


courts to declare it unconstitutional and void.** The 
legislature certainly cannot forbid or wholly pre- 
vent the production or sale of a wholesome article 
of food,?® unless it is so prepared as to deceive the 
purchaser by leading him to believe it is something 
And a state statute is void which pro- 
hibits the transportation from one state to another 
of a pure and wholesome article of food not pre- 
pared in a manner to deceive or impose on the pub- 
lie, or which prohibits its sale within the state in 
the original package in which it was brought in.%* 
Where an unreasonable and unjust discriminiation 
results from the provisions of a statute, it is in- 
A food statute which authorizes a desig- 
nated official or board to adopt rules or regulations 
for making such statute effective °° is not unconsti- 
tional as conferring legislative power upon such of- 
ficial or board.*° 
to sell unwholesome food, 


A statute making it an offense 
irrespective of whether 


App. Div. 391, 68 NYS 1067 (aff 33 
Mise. 35, 68 NYS 134)]. 

{b] The test of the constitution- 
ality of a statute regulating the 
right to produce an article for sale 
for food or drink is that if it is an 
article so universally conceded to be 
wholesome and innocuous that the 
court may take judicial notice of it, 
the legislature has no right to ab- 
solutely prohibit it, but if there is a 
dispute as to the fact of its whole- 
someness for food or drink, then the 
legislature can either regulate or 
prohibit it. State v. Layton, 160 Mo. 
474, 61 SW 171, 88 AmSR 487, 62 
LRA 1638. 

36. Mo.—State v. Addington, 77 
Mo. 110 faff 12 Mo. A. 214]. 

N. Y.—Peo. v. Biesecker, 169 N. 
Y. 58, 61 NE 990, 88 AmSR 534, 57 
LRA 178; Peo. v. Girard, 73 Hun 457, 
26 NYS 272 [aff 145 N. Y. 105, 39 NE 
823, 45 AmSR 595]. 

Oh.—Palmer v. State, 39 Oh. St. 
236, 46 AmR 429. 

Pte Pera v. Kolb, 13 Pa. Super. 

Wis.—MecDermott v. State, 1438 
Wis. 18, 126 NW 888, 21 AnnCas 1315. 

And see infra § 6. 

37. See Commerce §° 73. 

38. Minn.—State v. Bridgeman, 
ete., Co., 117 Minn. 186, 134 NW 496, 
AnnCasi1913D 41. ° 

Mo.—State v. Empire Bottling Co., 
261 Mo. 300, 168 SW 1176. 

N. Y.—People v. Wilson, 179 App. 
Div. 416, 166 NYS 211; Peo. v. Beakes 
Dairy Co, 179 App, Div. 942, 166 
NYS 209 [aff 222 N. Y. 416; 119 NW 
115, 3 ALR 1260]; 

Or.—State v. Goodhue, 63 Or. 117, 
126 P 986. 

Wash.—State v. W. W. Robiness 
Co., 84 Wash. 246, 146 P 62 

[a] Class legislation, — Seater 
any person from buy- 
ing milk for purpose of shipment to 
city for consumption or manufacture 
into human food unless such busi- 
ness is transacted at office or sta- 
tion in state and unless person be 
licensed is class legislation and is 
not valid exercise of police power. 
Peo. v. Wilson, 179 App. Div, 416, 
166 NYS 211; Peo. v. Beakes Dairv 
Co., 179 App. Div. ‘942, 166 NYS 209 
[aft 222 N. Y. 416, 119 NE ELS 3: 
ALR 1260]. 

39. See statutory provisions; and 
Curtice v. Barnard, 209 Fed. 589, 126 
CCA 411; Matter of Nicosia, 180 Anp. 
Div. 427, 167 NYS 912, See infra 
11 n 43 [a]. But see U. S. v. 11,150 
Pounds of Butter, 188 Fed. 157 [aff 
195 Fed. 657, 115 CCA 463] (officer 
cannot add anything to law or re- 
quire anything which the law does 
not require). 

40. Curtice v. Barnard, 209 Fed, 
589, 126 CCA 411; Isenhour v. State, 
ok Ind. 517, 62 NE 40, 87 AmSR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 


§§ 4-6] 


the seller knows it to be unwholesome, is valid.4t 
Among statutes that have been upheld by the courts 
as constitutional are those providing for the in- 
spection of food stuffs,4? and requiring the payment 
of a reasonable inspection fee;** acts regulating the 
sale of milk;‘* forbidding the sale of milk,*> or 
other food products ** below a certain standard of 
quality, or of milk from cows fed by still slop,4? or 
of skimmed milk without making it known that it 
is such;#® regulating the manufacture and sale of 
‘renovated butter;’’ 4° prohibiting the sale of imi- 
tation butter, except in sealed packages, marked 
with the name and address of the manufacturer ;5° 
fixing a standard of butter fat for ice cream;*! regu- 
lating the preparation and sale of condensed milk ;5? 
regulating the sale of cold storage eggs,5? and food 
stuffs ;54 prohibiting and punishing the sale of meat 
falsely represented to be ‘‘kosher;’’®> prohibiting 
the sale for food of meat of an animal that has died 
otherwise than by slaughter;°* prohibiting the adul- 
teration of food by coloring, whereby inferiority is 
concealed or it is made to appear better than it 
really is, but providing that nothing in the act 
shall prevent the coloring of pure butter ;5’ making 
the use of sulphur in articles of human food ille- 
gal;>* prohibiting the sale of food containing borie 
acid,°® or benzoate of soda;®° prohibiting the color- 
ing of vinegar;*! prohibiting the sale as an article 
of food of veal from a calf under a certain age 


41. Peo. v. Snowberger, 113 Mich. 
86, 71 NW 497, 67 AmSR 449; Peo. v. 
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77 SW 358, 25 Kyl 1165, 111 AmSR 
219, 1 LRANS 932. 
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when killed ;*? regulating the location of bakeries ;°* 
requiring the wrapping of loaves of bread in paper 
before they are offered for sale;** requiring the 
labeling of proprietary foods and syrups;®> requir- 
ing the producers of certain foods to take out a 
license ;°* requiring the posting of notices by keepers 
of public eating places of the use of eggs from 
foreign countries;** and providing that food prod- 
ucts sold in package form shall be deemed mis- 
branded if the package contains any gifts, premiums, 
or prizes.°® On the other hand statutes have been 
declared void which require the name of the manu- 
facturer and the location of his factory to be stated 
on each container,®® or require the exact weight of 
a package to be marked in letters of a certain size,” 
vs are so vague or uncertain as not to be intelligi- 
ble.™4 

[§ 5] (2) As to Condemnation. In the exer- 
cise of its police power to condemn and destroy ar- 
ticles of food endangering the health of the com- 
munity, the state may authorize the condemnation 
and destruction of food products deleterious to 
health.7 ; 

[§ 6] (8) Statutes as to Oleomargarine. It 
has been held in a number of cases that a state 
may absolutely prohibit the manufacture or sale of 
oleomargarine.*? According to a number of author- 
ities, however, as oleomargarine, when properly 
made, is a wholesome food product, statutes en- 


Peo. v. Mayol, 26 Porto Rico, 398. 
65. Corn Products Refining Co. v. 


Meyer, 44 App. Div. 1, 60 NYS 415. 48. Peo. v. Abramson, 137 App.| Hddy, 99 Kan. 63, 163 P 615 [aff 249 
42. Standard Stock Food Co. v.| Div. 549, 122 NYS 115. U. S. 427, 39 SCt 325, 63 L., ed. 689]. 

Wright, 225 U. S. 540, 32 SCt 784, 49. Com. v. Seiler, 20 Pa. Super. 66. Cofman y. Ousterhous, (N. D.) 

56 L. ed. 1197; Savage v. Jones, 225 | 260. 168 NW 826. 

We S501, 32) SChe Ts; 56-5 edi 182); 50. Peo. v. Wilcox, 103 Misc. 289, 67. Parrott v. Benson, (Wash.) 

U. S. v. Cudahy Packing Co., 243]170 NYS 944. 194 P 98§. 

Fed. 441; Sterett, etc., Packing Co. v. 51. State v. Hutchinson Ice Cream 68. In re Indovina, 98 Nebr. 140, 

Portland, 79 Or. 260, 154 P 410. And|!Co., 168 Iowa 1, 147 NW 195, LRA|152 NW 321; In re Arigo, 98 Nebr. 


see infra § 11. 

43. Standard Stock Food Co. v. 
Wright, 225 U. S, 540, 32 SCt 784, 56 
L. ed. 1197; Savage v. Jones, 225 U. 
S501, B25SCt 715s; 56-L: ed!-i1182" 

44. State v. Schlenker, 112 Iowa 
642, 84 NW 698, 84 AmSR 360, 51 
LRA 347. 

45. Mass.—Com. v. Titcomb, 229 
Mass, 14, 118 NE 328; Com. v. Wheel- 
er, 205 Mass. 384, 91 NE 415, 137 
AmSR 456, 18 AnnCas 319; Com. v. 
Evans, 132 Mass. 11; Com. v. White, 
11 Allen 264, 87 AmD 711. 

Mo.—St. Louis v. Bippen, 201 Mo. 
528, 100 SW 1048; St. Louis v. Sehot- 
tell, 100 SW 1049; St. Louis v. Lies- 


sing, 190 Mo. 464, 89 SW 611, 109 
AmSR 774, 1 LRANS 918, 4 AnnCas 
112. 


N. H.—State v. Campbell, 64 N. H. 
402, 13 A 585, 10 AmSR 419.. 

N. J.—Shivers v. Newton, 45 N. J. 
L. 469. 

N. Y.—Peo. v. Bowen, 182 N. Y. 
1, 74 NE 489; Peo. v. Cipperly, 4 
INOPOTALE ONG Y¥. (Cemeoriirevils? Hun 
STOENSE NY Grim sol eReo. vie-New 
York City Health Dept., 117 App. 
Div. 856, 103 NYS 275 [rev on other 
grounds 189 N. Y. 187, 82 NE 187, 
13 LRANS 894]; Peo. v. Beaman, 102 
App.) Div. 151,92 NYS 295) 19 N.Y: 
@r82: 

R. I.—State v. Smyth, 14 R. I. 100, 
51 AmR 344. 

46. Peo. v. Worden Grocer Co., 
118 Mich. 604, 77 NW 315; Peo. v. 
Biesecker, 169 N. Y. 53, 61 NE 990, 
88 AmSR 534, 57 LRA 178. 

{a] Unreasonable and arbitrary 
test.—A statute prohibiting the sale 
of vinegar below the standard there- 
in specified is not void as beyond 
the police power of the. state, be- 
cause an unreasonable and arbitrary 
test is prescribed by it, that being 
a matter exclusively for the legisla- 


ture. Peo. v. Worden Grocer Co., 
118 Mich. 604, 77 NW 315. 
47. Sanders v. Com., 117 Ky. 1, 


1917B 198 [aff 242 U. S. 153, 37 SCt 
28, 61 L, ed. 217]; Com. v. Crowi, 245 
Pa. 554, 91 A 922 [aff 242 U. S. 153, 
37 SCt 28, 61 L. ed. 217]. 

52. Hebe Co. v. Shaw, 248 U. S. 
297, 39 SCt 125, 63 L. ed, 255; Hebe 
Co. v. Calvert, 246 Fed. 711. 


53. Dillon v. James Butler, Inc., 
174 NYS 198. 
54. Peo. v. Finkelstein, 167 App. 


Div. 591, 152 NYS 875; Peo. v. Buf- 
falo Cold Storage Co., 113 Misc. 479, 
185 NYS 790; Leonard v. State, 100 
Oh. St. 456, 127 NE 464; Nolan v. 
Jones, 67 Pa. Super. 430 [aff 263 Pa. 
124, 106 A 235]. But see Peo, v. Mc- 
Fall, 158 NYS 974 (statute prohibit- 
ing keeping of food products in cold 
storage more than ten months un- 
constitutional). 

55. Peo. v. Atlas, 183 App. Div. 
595, 170 NYS 834. 


56. Cozine -v. State, (Tex. Cr.) 
220 SW 102. 
57. Peo. v. Hinshaw, 135 Mich. 


378, 97 NW 1758. 

58. Smith vy. Alphin, 150 N. C. 
425, 64 SE 210; Com. v. Pflaum, 236 
Pa, 294, 84 A 842, AnnCas1913E 1287. 

59. Peo. v. Price, 257 Ill. 587, 101 
NE 196, AnnCasi914A 1154 [aff 238 
U.S. 446, 35 SCt 892, 59 L. ed. 1480]. 

60. Curtice v. Barnard, 209 Fed. 
589, 126 CCA 411. 

61. Peo. v. William Henning Co., 
260 Ill. 554, 1083 NE 530, 49 LRANS 
1206; State v. Harl, 152 Mo. A. 235, 
133 SW 402; Peo. v. Spencer, 201 N. 
Y. 105, 94 NE 614, AnnCas1912A 
818; Peo. v. Girard, 145 N. Y. 105, 
39 NE 823, 45 AmSR 495; Peo. v. 
Lang, 164 NYS 5; Weller v. State, 
53 Oh. St. 77, 40 NE 1001. 

62. Peo. v. Dennis, 114 NYS 7; 
Peo. v. Bishopp, 106 App. Div. 266, 
94 NYS 773 [aff 44 Misc. 12, 89 NYS 
709). 

6a, Benz v, Kremer, 142 Wis. 1, 
125 NW 99, 26 LRANS 842. 

64. State v. Normand, 76 N. H. 
541, 85 A 899, AnnCas1913E 996; 


134, 152 NW 319, LRA1917A 1116. 

69. Jewett v. Smail, 20 S. D. 232, 
105 NW 738. But see Peo. v. Wil- 
cox, 103 Mass. 289, 170 NYS 944 (a 
statute requiring that imitation but- 
ter shali be sold in unbroken sealed 
packages, on which there shall be 
plainly printed the name and ad- 
dress of the manufacturer is valid). 

70. Ex p. Dietrich, 149 Cal. 104, 
84 P 770, 5 LRANS 873. 

71. St. Louis v. Schottel, (Mo.) 
100 SW 1049; St. Louis v. Bippen, 
201 Mo, 528, 100 SW 1048; Peo. v. 
Briges, 193) N.Y. 457, 86) Ni) 5222 
Dorsey v. State, 38 Tex. Cr. 527, 44 
SW 514, 70 AmSR 762, 40 LRA 201. 

72. Munn v. Corbin, 8 Colo. A. 
113, 44 P 783; Raymond y. Fish, 51 


Conn. 80, 50 AmR 8; Williams v. 
Divenburg, 145 App. Div. 93, 129 
NYS 473. See infra § 80. 

73. Powell v. Pennsylvania, 127 


UeS-9.618576855) SSCL 992, 125%, 82 as. 
ed. 253 [aff 114 Pa. 265, 7 A 913, 60 
AmR 350]; Wright v. State, 88 Md. 
436, 41 A 795; Butler v. Chambers, 
36 Minn. 69, 30 NW 308, 1 AmSR 638; 
State v. Bockstruck, 136 Mo. 335, 356, 
38 SW 317; State v. Addington, 77 
Mo. 110. 

“Whether the manufacture of oleo- 
margarine, or imitation butter, of 
the kind described in the statute, is, 
or may be, conducted in such a way, 
or with such _ skill and secrecy, as 
to baffle ordinary inspection, or 
whether it involves such danger to 
the public health as to require, for 
the protection of the people, the en- 
tire suppression of the business, 
rather than its regulation in such 
manner as to permit the manufac- 
ture and sale of articles of that class 
that do not contain noxious ingredi- 
ents, are questions of fact and of 
public policy which belong to the leg- 
islative department to determine.” 
Powell v. Pennsylvania, Supra, per 
Harlan, J 

“We consider that the state has 
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tirely prohibiting its manufacture or sale are in- 
The legislature may, however, legally re- 
quire that oleomargarine shall be sold for what it 
is and not for butter, and that in making such 
sales foreign substances shall not be added to it 
ito make it resemble butter;’® may prohibit any 
person selling oleomargarine from selling, giving, or 
delivering with it any coloring matter;"° or may 
require the use of oleomargarine to be published 
An act prohibit- 
ing the sale of oleomargarine unless it shall be of 
some other color than that of yellow butter has 
been sustained;7® but, on the other hand, a similar 
statute prohibiting the manufacture or sale of oleo- 
margarine of a shade or tint of yellow has been 


valid." 


on bills of fare and in placards.*” 
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[§ 7] «¢ 


held void as to such product, where it is not in- 


the same right to forbia and punish 
the manufacture of counterfeit but- 
ter that it has to forbid and punish 
the manufacture of counterfeit coin.” 
State v. Bockstruck, supra, per Sher- 


wood, J. 

74. Peo. v.. Guiton,. 210 N. Y. 1, 
TSENG 1S, eA LOL AL ITO = att 73 
Misc. 408, 188 NYS 3538, and rev 152 
App. Div. 614, 137 NYS 600]; Peo. 
v. Arensberg, 103 N. Y. 388, 8 NE 
TOU Tae TOES aster PING Dee eae 
NY WklyDig 14 [rev 40 Hun 358, 4 
Nei YC rs. 401 15) Peo-ev., dMarx,, 199 UN: 
Y. 377, 2 NE 29, 52 AmR 34 [rev 35 
"Hun 528]; Peo. v. Clark, 140 App. 
Div. 150, 124 NYS 1023; Peo. v. Simp- 
son, etc. Co., 62 Mise, 240, 114 NYS 
945 [aff 133 App. Div. 889 mem, 118 
NYS 1182 mem]; 1 Dillon Mun. Corp, 
§ 141 note 1, See supra § 4. 

75. \Schiek -va Wi, «Si, 195) Us Si 65; 
24° SCt! 826, 49 ed. 399,° 1 AnnCas 
585; McCray VRAIS 19500) S027, 
24 SCt 769; 49 L. ed. 78-2 AnnCas 
561; Peo. v. Rotter, 131 Mich, 250, 
91 NW 167; Peo. v. Briggs, 114 N. 
Y. 56, 20 NE 820, 23 ‘AbDNCas 108; 
Peo. v. Arensberg, 105 N. Y. 123, 11 
NE 277, 59 AmR 483; Peo. v. Griffin, 
71 Mise. 568, 128 NYS 946; Peo. v. 
Simpson, etce., Co., 
NYS 945 [aff 133 App. Div. 889 mem, 
118 NYS 1132 mem]; Peo. v. Schint- 
zius, 61 Misc. 410, 113 NYS 313; 
Peo. v. Waterbury, 44 Hun (N. Y.) 
493. 

76. Peo. v. Von Kampen, 149 App. 
Div. 887, 134 NYS 710 [aff 210 N. Y. 
381, 104 NE 942]. 

77. State v. Hammond Packing 
Co., 105 Minn. 359, 117 NW 606. 

78. State v. Collins, T0UN, . 218, 
45 A 1080. 

79. State v. Hanson, 118 Minn. 85, 
136 NW 412, 40 LRANS 65, AnnCas 
1913 405. 

go. Armour Packing Co. v. Snyder, 
84 Fed. 1386; State v. Horgan, 55 
Minn. 183, 56 NW _ 688; State v. 
Myers, 42 W. Va. 822, 26 SE 539, 57 
AmSR 887, 35 LRA 844. 

81. See Municipal Corporations 
{28 Cye 347]. 

82. See Constitutional Law § 357. 

83. Ark.— Carpenter Ve Little 
Rock, 101 Ark. 238, 142 SW 162. 

La.—State v. Fourcade, 45 La. 
Ann. 717, 13 S 187, 40 AmSR 249. 

Minn.—Nelson v. Minneapolis, 112 
Minn. 16, 127 NW 445, 29 LRANS 
260. 

Mo.—St. Louis v. Scheer, 235 Mo. 
721, 139 SW 434; St. Louis v. Schuler, 
190 Mo. 524, 89 SW 621, 1 LRANS 
928; St. Louis v. Liessing, 190 Mo. 
464, 89 SW 611, 109 AmSR 774, 1 
LRANS 918, 4 AnnCas 112. 

Va.—Norfolk v. Flynn, 101 Va. 473, 
44 SE 717, 99 AmSR 918, 62 LRA 771. 

g4. Ark. — Carpenter v. Little 
Rock, 101 Ark. 238, 142 SW 162. 

Conn.—State v. Stokes, 91 Conn. 
67, 98 A 294, 

Ga.—Rigbers v. Atlanta, 7 Ga. A. 
411, 66 SE 991. 

Hawaii.— Terr. v. Hop Kee, 21 


Hawaii 206, AnnCas1915D 1082. 


62 Misc. 240, 114° 


Ky.—Owensboro vy. Evans, 172 Ky. 
831, 189 SW 1153. 

La.—State v. Fourcade, 45 la, 
Ann. 717, 138 S 187, 40 AmSR 249. 

Me.—State-v. Starkey, 112 Me. 8, 
10, 90 A 4381, AnnCas1917A 196, 

Md.—Creaghan v. Baltimore, 131 
Md. 442, 104 A 180. 

Minn.—Nelson v. Minneapolis, 112 
Minn. 16, 127 NW 445, 29 LRANS 
260; State v. Nelson, 66 Minn. 166, 
Bee 1066, 61 AmSR 399, 34 LRA 
318. 

Mo.—St. Louis v. Kruempeler, 235 
Mo. 710, 1389 SW 446; St. Louis v. 
Meyer, 235 Mo. 699, 1389 SW _ 438; 
St. Louis v. Ameln, 235 Mo. 669, 139 
SW 429; St. Louis v. Scheer, 235 Mo, 
721, 1389 SW 434; St. Louis v. Union 
Dairy Co., 213 Mo. 148, 112, SW 525; 
St. Louis v. Klausmeier, 213 Mo. 119, 
112 SW 516; St. Louis v. Bippen, 201 
Mo. 528, 100 SW 1048; St. Louis ‘v. 
Schuler, 190 Mo. 524, 89 SW 621, 1 
LRANS 928; St. Louis v. Polinsky, 
190 Mo..516, 89.SW 625; St. Louis v. 
Reuter, 190 Mo. 514, 89 SW 628; St. 
Louis v. Grafeman Dairy Co., 190 
Mo. 507, 89 SW 627, 1 LRANS 926; 
St. Louis v. Grafeman Dairy Co., 190 
Mo. 492, 89 SW 617,°1 LRANS 936; 
St. Louis v. Liessing, 190 Mo. 464, 
89 SW 611, 109 AmSR 774, 1 LRANS 
18, 4 AnnCas 12's) Stae Louisgeyv. 


N. Passaic Bd. of 
Health, "86 N. J. L.. 95, 90. A 672. 

N. Y.—Peo. v. Health Dept., 189 
Nay, Val'8i7, 82 INI 18 iy LRANS 
894; Peo. v. Henry Maillard, Inc., 192 
App. Div. 201, 182 NYS 547; Peo. v. 
Hamilton, 97 Misc. 437, 161 NYS 425 
{rev on other grounds 188 App. Div. 
783, 177 NYS 222]. 

N. C.—Asheville v. Nettles, 164 N. 
C. 315, 830 SE 236. 

Oh.—Walton v. Toledo, 23 Oh. Cir. 
Oty G47; 

Or.—Sterett, etc, Packing Co. v. 
Portland, 79 Or. 260, 154 P 410. 

Pa.—Hill v. Fetherolf, 236 Pa. 70, 
84 A 677; Reading v.-Miller, 45 Pa. 
Super. 283 "Com..v. Bracony, )22) Pat 
Dist’ 8§71,040e Pa. iGo, 623. 

Utah.—Salt Lake City v. Howe, 37 
neat 170, 106 P 705, AnnCas1912C 
189. 

Va.—Norfolk v. Flynn, 101 Va. 478, 
44 SE 717, 62 LRA 771. 

Wis.—Adams. v. Milwaukee, 144 
Wis. 371, 129 NW 518, 483 LRANS 
1066. 

Ont.—Re Karry, 21 Ont. L. 566, 16 
OntWR 686 [dism app 20 Ont. L. 178, 
15 OntWR 1]. 

85. Hahn v. Newport, 175 Ky. 185, 
194 SW 114; Walton v. Toledo. 23 
Oh. Cir. Ct. 547; Salt Lake City v. 
Howe, 37 Utah 170, 106 P 705, Ann 
Cas1912C 189. 


sé. Ala.—Birmingham vy. Gold- 
stein, 151 Ala. 473, 44 S 118, 125 
AmSR 33, 12 LRANS 568. 


Cal.—In re Hoffman, 155 Cal. 114, 
$9) P Vb 17)) L32itAmSRi 75: 

Colo.—Haines v. Peo., 7 Colo. A. 
467, 43 P 1047. 

La.—State v. Fourcade, 45 la. 
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jurious to health and the color has been produced’ 
as a natural result of the ingredients used.”° 
utes requiring oleomargarine or other articles sold 
as a substitute for butter to be colored pink have. 
been held valid.®° 

Validity of Municipal Ordinances.®! 
The police power of the state for the regulation 
of the production and sale of articles of food may 
be delegated by it to municipal corporations within. 
the state,8? and municipal ordinances enacted for 
this purpose are valid where they are within the gen- 
eral scope of the state’s. police power,®* are author- 
ized by the municipal charter,’+ or other statute,*® 
and are not in conflict with any direct enactment of 
the legislature,*® provided they are reasonable,®? 


Ann, 717, 13 S 187, 40 AmSR 249, 
Mo.—St. Louis v. Jud, 236 Mo. 1, 
139 SW 441; St. Louis v. Scheer, 235 
Mo. 721, 139 SW 434; St. Louis v. 
Union Dairy Co., 213 Mo, 148, 112 
SW 525; St. Louis v. Klausmeier, 
213 Mo. 119, 112 SW 516; St. Louis v. 
Grafeman Dairy Co., 190 Mo. 492, 89 
SW 617, 1 LRANS 936; Higbee v. 
Burgin, 197 Mo. A. 682, 201 SW 558. 

[a] Illustration.—If a_ statute 
forbids the sale of packages of a 
certain article unless marked in a 
certain manner, an ordinance may 
not authorize the sale of Mee oeibs ae 
packages. Haines v. Peo., 7 Colo. A. 
467, 43 P 1047. 

[b] That a statute covers the 
same subject (1) does not of itself 
render void an ordinance forbidding 
the sale of adulterated food; nor is 
the ordinance void by reason of the 
fact that the standards set and the 
punishments provided by the ordi- 
nance and the statute respectively 
may not be the same. State v. Four- 
cade, 45 La, Ann. 717, 13 S 187, 40 
AmSR 249. (2) An ordinance may 
not, however, forbid that which is 
either expressly or impliedly author- 
ized by statute. St. Louis v. Klaus- 
meier, 213 Mo. 119, 112 SW 516. (3) 
And it may not fix a higher standard 
forarticles that may be sold than the 


standard fixed by statute. St. Louis 
v. Klausmeier, supra. 
87. Ark.—Helena v. Dwyer, 64 


Ark. 424, 42 SW 1071, 62 AmSR 206, 
39 LRA 266. 

Cal.—In re Hoffman, 155 Cal. 114, 
99 P 517,.132 AmSR) 75. 

Ga.—Rigbers v. Atlanta, 7 Ga. A. 
411, 66 SE 991. 

Til.— Chicago v. Chicago, ete, R. 
Co., -275,.TN. 30,° 113 NE 349, LRA 
1917C 238. 

La.—New Orleans v. Tuca, 141 La. 
551, 75.S 2388; 

Me. —State v. Maheu, 115 Me. 316, 
98 A 819. 

N. J.—Silverman v. Bridgeton Ba. 
of Health, 85 N. J. L. 45, 88 A 622. 

N. Y.—Peo. vy. Excelsior Bottling 
peg 184 App. Div. 45, 171 NYS 


{a] Unreasonable ordinances,— 
(1) An ordinance making it unlaw- 
ful to cover any package of fruit 
with any colored netting. Frost v. 
Chicago, 178 Ill. 250, 52 NE 869, 69 
AmSR 301, 49 LRA 657. (2) An ordi- 
nance which prescribes that ice 
cream containing less than a cer- 
tain percentage of butter fats is not 
to be sold at all, where the percent- 
age is so high as to be unreasonable, 
in that it excludes the sale of whole- 
some ice cream. Rigbers v. Atlanta, 
7 Ga. A. 411, 66 SE 991. (3) An ordi- 
nance classifying frozen custard as 
ice cream and requiring a specified 
percentage of butter fat, as applied 
to a product sold only as custard and 
which is pure and wholesome. New 
Orleans v. Tuca, 141 La. 551, 75 S 
238. (4) An ordinance prohibiting 
the sale of fresh pork, during the 
summer. Helena v. Dwyer, 64 Ark. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not discriminatory,’ and are adapted to the ob- 
jects sought to be attained.’® Ordinances have 
accordingly been sustained which regulate the sale 
of milk;°° require that milk shall be pasteurized in 
a particular manner;®! prohibit the sale of milk 
containing a preservative,°? or coloring matter ;%? 
prohibit the sale of milk drawn from cows not 
previously subjected to certain tests;°4 prohibit the 
sale of milk,®® or cream,°® below a certain standard; 
prohibit the sale of milk at retail,°? or in certain 
places,®> except in sealed bottles; require the ca- 
pacity to be stated on bottles of milk; regulate 
the care and feeding of milch cows;! require in- 
spection of milk, milch cows, stables where kept, 
ete.;? regulate dairies;? require the payment of a 
reasonable license fee for the conduct of the busi- 
ness of selling milk;* require milk wagons to be 
kept neatly painted;° require milk peddlers to pro- 
vide a special room for storing milk and for cleans- 
ing utensils as a condition to obtaining licenses ;° 
require the immediate cleaning of receptacles used 
in the transportation and delivery of milk;? regu- 
late, without prohibiting, the use of saccharin in 
food products;® fix a standard size for loaves of 
bread ;° protect food from filth and contamination, 


424, 42 Sw 1071, 62 AmSR 206, 39 96. 
LRA 266. 514, 89 SW 628. 
[b] An ordinance classifying 97. 
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St. Louis v. Reuter, 


Staas v. State, 33 Oh. Cir. Ct. 
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regulate the location and conduct of markets,1 and 
victualing shops;!? require the inspection 1° of ani- 
mals before and after slaughter;!* regulate the 
sale,45 or inspection of meats,!® or other food 
stuffs ;1" or require a license,!* or a permit} for 
their sale. 

[§ 8] 2. Power of Congress.*° Congress, in the 
exercise of its power of taxation, may impose a tax 
on manufacturers and dealers in certain articles of 
food,?+ and also has a wide discretion in prescrib- 
ing regulations to facilitate the collection of the 
revenue and to prevent frauds thereon.?2 So in the 
exercise of its power over interstate and foreign 
commerce, congress may exclude certain articles of 
food from such commerce,?* or may provide that 
food products must be inspected as a condition of 
interstate or foreign shipment.24 And congress 
may also authorize the condemnation of articles 
of food, endangering the health of the community, 
where they have become subjects of interstate or 
foreign commerce.?> Under its power to legislate 
for the Drstrict of Columbia, congress may pass 
laws for the reasonable regulation of the sale of 
food products within the District.?° 

[§ 9] 3. Conflict between State and Federal 
190 Mo. | 59 Vt. 300, 9 A 571, 59 AmR 731. 


13. See infra § 11. 
14. Feld v. Passaic Bd. of Health, 


candy as a vegetable is not unrea- 


sonable and unconstitutional. Peo. 
v. Maillard, 192 App. Div, 201, 182 
NYS 547. 

88. Pierce v. Aurora, 81 Ill. A. 
670. 

89! Chicago v. Chicago, etc.,’ R. 
‘Co!, 275 Tl. 30, 113. NE 849, LRA 
TIVE 238. 

90. U. S.—Peo. v. Van de Carr, 


199-U. S. 552, 26 SCt 144, 50 L. ed. 


305. 
Ga.—Rigbers v. Atlanta, 7 Ga. A. 
ete., R. 


411, 66 SE 991. 

Ill.—Chicago v. Chicago, 
©o., 275. Til. 30; 113 NE’ 849,, LRA 
1917C 238; Koy v. Chicago, 263 Ill. 
122, 104 NE 1104, AnnCas1915C 67. 

Ky.—Ownesboro y. Evans, 172 Ky. 
831, 189 SW 1153. 

Md.—Creaghan v. Baltimore, 131 
Md. 442, 104 A 180; Deems v. Balti- 
more, 80 Md. 164, 30 A 648, 45 AmSR 
339, 26 LRA 541. 

Mo.—St. Louis v. Niehaus, 236 Mo. 
8, 139 SW 450; St. Louis v. Jud, 236 
Mo. 1, 139 SW 441; Kansas City v. 
Cook, 38 Mo. A. 660. f 

N. Y.—Mannix v. Frost, 100 Misc. 
36, 164 NYS 1050 [aff 181 App. Div. 
961 mem, 168 NYS 1118 mem]; Peo. 
v. Hamilton, 97 Misc. 437, 161 NYS 
425 [rev on other grounds 188 App. 
Div. 783, 177 NYS 222]. / 

Pa.—In re Lemowitz, 22 Pa, Dist. 
380. 

Utah.—Salt Lake City v. Howe, 37 
Utah 170, 106 P 705, AnnCas1912C 
Loe 

Va.—Norfolk v. Flynn, 101 Va. 473, 
44 SE 717. 99 AmSR 918,.62 LRA 771. 

[a] Sale of loose or dipped milk 
mezy be prohibited. Mannix v. Frost, 
100, Mise. 36, 164 NYS 1050 [aff 181 
App. Div. 961 mem, 168 NYS 1118 
mem]. 

91. Koy v. Chicago, 263 Ill. 122, 
104 NE 1104, AnnCas1915C 67; Pfeffer 
v. Milwaukee, (Wis.) 177 NW 850. 

92. St. Louis v. Schuler, 190 Mo. 
524, 89 SW 621, 1 LRANS 928. 

93. St. Louis v. Polinsky, 190 Mo. 
516, 89 SW 625. 

94. Adams v. Milwaukee, 228 U. 
See ESOC CU ROLO, sie ndiy COs a (olis 
Owensboro v. Evans, 172 Ky. 831, 
189 SW 1153; Nelson v. Minneapolis, 
112 Minn. 16, 127 NW 445, 29 LRANS 
260; Peo. v. Hamilton, 97 Misc. 437, 
161 NYS 425 [rev on other grounds 
188 App. Div. 7838, 177 NYS 222]. 

95. Owensboro v. Evans, 172 Ky. 
831, 189 SW 1153; St. Louis v. Scheer, 
235 Mo. 721, 139 SW 434. 


159 [aff 81 Oh. St. 497, 21 NE 1139]. 
By Stat State v. Stokes, (Conn.) 98 A 
4 


99. Chicago v. Bowman Dairy Co., 
234 Ill, 294, 84 NE 9138, 123 AmSR 
100, 17 LRANS 684, 14 AnnCas 700. 

1. Owensboro v. Evans, 172 Ky. 
831, 186 SW 1158. 

2. Walton v. Toledo, 28 Oh. Cir. 
Ct. 547. 

{a] Inspection beyond city limits. 
—An ordinance which requires the 
vendors of dairy products in a city 
to submit their dairies and dairy 
herds outside the city limits to in- 
spection is not open to the objection 
that it is extraterritorial in its oper- 
ation. State v. Nelson, 66 Minn. 166, 
68 NW 1066, 61 AmSR 399, 34 LRA 
318; Asheville v. Nettles, 164 N. C. 
315, 80 SE 236; Hill v. Fetherolf, 236 
Pa. 70, 84 A 677; Norfolk v. Flynn, 
101 Va. 473, 44 SE 717, 62 LRA 771. 

3 SHeLouise vi rischerre167= Mo. 
654, 67 SW °872, 64 URA-'679, 999 
AmSR 614 [aff 194 U. S. 361, 24 SCt 
673, 48 L. ed. 1018]. 


4 St. Louis v. Grafeman Dairy 
Con 190° Mon 14923). 89. * SW GET, ~ 1 
LRANS 936; St. Louis v. Liessing, 


190 Mo. 464, 89 SW 611, 109 AmSR 
774, 1 LRANS 918, 4 AnnCas 1121. 
5. Owensboro vy. Evans, 172 Ky. 
831, 189 SW 1153. 
6 Peo. v. Owen, 116 NYS 502. 
7. v. Fruedenburg, 209 N. 
Bottling 


Peo: 
Y. 218, 103 NE 166. 

8. Peo. v. Excelsior 
Works, 184 App. Div. 45, 171 NYS 
733 [rev 168 NYS 570, 35 NYCr 62]. 

9. Allion v. Toledo, 99 Oh. St. 416, 
124 NE 237, 6 ALR 426. 

10. .Terr. v. Hop Kee, 21 Hawaii 
206, AnnCasl1915D 1082. 

11. Fla—Jacksonville y. Ledwith, 
26 Fla. 168, 7 S' 885, 23 AmSR 558, 
9 LRA 69. 

Iowa.—State v. Smith, 123 Iowa 
654, 96 NW 899. 

La.—New Orleans v. Faber, 105 
La. 208, 29 S 507, 883 AmSR 232, 53 
LRA 165; New Orleans v. Vidalat, 
105 La. 132, 29 S 533; Crowley v. 
Rucker, 107 La. 213, 31 S 629; New 
Orleans v. Graffina, 52 La. Ann. 1082, 
27 S 590; State v. Namias, 49 La. 
Ann. 618, 21 S 852, 62 AmSR 657. 

N. Y.—Buffalo v. Hill, 79 App. Div. 
402, 79 NYS 449. 

Pa.—Mt. Carmel v. Fisher, 21 Pa. 
Super. 643. * 

vVt.—St. Johnsbury v. Thompson, 


59 Vt. 300, 9 A 571, 59 AmR 731. 
12. St. Johnsbury v. Thompson, 


86.N. J. Le 955 90 A672) 

15. Carpenter v. Little Rock, 101 
Ark. 238, 142 SW 162; Hahn v. New- 
port, 175 Ky. 185, 194 SW 114. 

16. Boyd v. Louisville, 178 Ky. 
354, 198 SW 927; State v. Maheu, 
115 Me. 316, 98 A 819; State v. Star- 
key, 112 Me. 8, 90 A 431, AnnCas 
1917A 196; Sterett, etc.,-Packing Co. 
v. Portland, 79 Or. 260, 154 P 410; 
at Vv. Hetherolf 236'Par 10, 84 At 

[a] In the absence of general law 
regulating subject of meat inspec- 
tion throughout the state, each city 
or town has the right to insist upon 
inspection by its own Officials, and 
an ordinance is not invalid for fail- 
ure to recognize inspection by offi- 
cials of another town. State v. 
Mahen, 115 Me. 316, 98 A 819. 

[b] Inspection beyond city limits. 
—While a city cannot enforce an 
ordinance providing for the inspec- 
tion of slaughter houses and meats 
as to establishments located without 
its boundaries, it may require sub- 
mission to inspection as a condition 
precedent to the sale of the meats 
within the city. Sterett, etc., Pack- 
ing Co. v. Portland, 79 Or. 260, 154 
P 410. 

17. Sterett, ete, Packing Co. Vv. 
Portland, 79 Or. 260, 154 P 410. 

18: Syraeuse Ice ‘Cream’ Co. v. 
Cortland, 153 App. Div. 456, 138 NYS 


338; Reading City v. Miller, 45 Pa. 
Super. 28. See infra § 11. 
195, -Peoli*v;. Vandecar. 175) New yve 


540). 6 SNE? 9'13) [att 199s Se 5528 
26 SCt 144, 50 L. ed. 305]. 

20. Police power of congress see 
Constitutional Law § 417. 

21. See Internal Revenue [22 Cye 
1628, 1632, 1652, 1653). 

22. See Internal Revenue [22 Cyc 
1668 et seq, 1679 et seq]. 


23. See Commerce § 73. 
§ te See infra § 11; and Commerce 
25. Hipolite Egg Co. v. U. S., 220 


U._S. 45, 31 SCt 364, 55 L. ed. 364; 
U. S. v. Four Hundred and Forty- 
Three Cans of Frozen Egg Product, 
193 Fed. 589, 113 CCA 457 [rev on 
other grounds 226 U.S. 172, 33 SCt 
50,57 “Led. 7545" UL ‘Si "wie Three 
Hundred Cans of Frozen Eggs, 189 
Med s3bi stilt CCA {3 UW. Savin Is OOO 
Boxes of Macaroni, 181 Fed. 427. 
See infra § 81. 

26. Weigand v. District of Colum- 
bis, 22° App. (CD. Ci) 659.” See Dis- 
trict of Columbia § 10 et seq. 
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Power. It is within the power of a state to pro- 
hibit the importation or the sale within the state 
of unwholesome or adulterated articles of food;?7 
and the enactment of food statutes by congress does 
not prevent a state from making regulations con- 
cerning the same subject matter, reasonable in their | 
terms, and not in conflict with such acts of con- 
eress.28 But a state may not under the guise of 
exercising its police powers or otherwise impose 
burdens upon or discriminate against interstate com- 
merce,?° nor may it enact legislation in conflict with 
the acts of congress passed for the regulation of 
the subject.2° A federal food statute, which Jimits 
its prohibitions, leaves the subject open to state 
regulation as to the prohibitions which are not enu- 
merated.*!. That a food product is prepared by a 
process which is or has been protected by letter 
patent of the United States does not prevent it 
from coming within the operation of laws passed 
by a state in the exercise of its police powers.°? 
A state food law does not apply to a home for 
federal soldiers established by and operated under 
an act of congress.3? 

[§ 10] 4. Power of Canadian Parliament. An 
act providing against frauds in the supplying of milk 
to cheese factories is intra vires of the dominion 
parliament ;*4 and a provincial statute which at- ! 

27. See Commerce § 73. 


28. Armour v. North Dakota, 240 
U.S. .610,.36 SCt: 440,.60 .L. ed. 771, 
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tural L. § 55, providing that no per- 
son shall buy milk or cream within 
the state from producers for the pur- 


[§§ 9-11 


tempts to prescribe the composition of milk is ultra 
vires and void, where the subject has been covered 
by an act of parliament.®° 

[§ 11] Cc. Particular Regulations—l. License, 
Inspection, Marking, and Branding—a. In General. 
In some instances manufacturers of or dealers in 
certain articles of food,?* as oleomargarine,?? and 
renovated butter,** are required to obtain a license. 
A more common, method of regulation is by means. 
of statutes or ordinances authorizing inspection,®® 
in the making of which samples are authorized to be 
taken for examination and preservation as evi- 
dence.*® Sometimes the payment of an inspection 
fee is required of the producer or dealer,*! and or- 
dinanees to this effect have been held valid, notwith- 
standing a state statute forbidding the imposition 
of a tax or license upon persons engaged in selling 
the products in question.4? Congress also, in the 
exercise of its power over interstate and foreign 
commerce, has enacted various provisions for the 
sanitary inspection and the marking and branding 
of articles of food at the place of manufacture 
to the end that nothing shall be shipped from the 
factory into interstate or foreign commerce which 
may in any way be injurious to the health of the 
consumer,*? or constitute a fraud or imposition 


NW 389 (a statute authorizing a city 
to provide for the inspection of milk, 
etc., does not authorize the imposi- 


AnnCas1916D 548; Sligh v. Kirkwood, 
23wUe YS: Locos D Oe. 60151009 Ts. ned. 
835; McDermott v. Wisconsin, 228 U. 
Sh AP Sopp eben 43) seers 1 sed.anT 545 
Savage v. Jones, 225 U. S. 501, 32 SCt 
715, 56 L. ed. 1182; District of Colum- 
bia v. Simpson, 47 App. (D. C.) 6; 
In re Pure Food Laws, 25 Pa. Dist. 
350. See Commerce §8§ 18, 15, 108. 

[a] Rule applied.—Where a food 
product is offered for sale by a re- 
tail dealer in violation of a state food 
law, such law may be enforced, even 
though such’ product has_ been 
shipped from another state and is 
sealed and labeled in conformity with 
the act of congress. In re Pure Food 
Laws, 25 Pa. Dist. 350. 

29. McDermott v. Wisconsin, 228 
U.S). 115, -33 SCt. 431,57 lh. ed), 754. 
See Commerce §§ 7, 13. 

30. McDermott’ v. Wisconsin, 228 
WiwS:.115;\.88) SCt 481, 57 Is, (ed. 0754; 
Savage v. Jones, 225 U. S. 501, 32 
SCt 715, 56 L. ed. 1182; Corn Prod- 
ucts Refining Co. v. Weigle, 221 Fed. 
988. See Commerce §§ 15, 108. 

81. Crescent Mfg. Co. y. Wilson, 
233 Fed. 282 [app dism 242 Fed. 462, 
155 CCA 238]. 

{a] Rule applied.—The federal 
food and drug act prohibits mis- 
branding but it does not require pub- 
lication of ingredients, and in that 
respect the field is left open for state 
legislation. Savage v. Jones, 225 U. 
S..501; 32; SCt 715, 56:L. ed..1182; 
Crescent Mfg. Co. v. Wilson, 233 Fed. 
nee [app dism 242 Fed. 462, 155 CCA 
38] 


32. Arbuckle v. Blackburn, 113 
Fed. 616, 51 CCA 122, 65 LRA 864 
[app dism 191 U. S. 405, 24 SCt 148, 
48 L. ed. 239]. 

33. Ohio v. Thomas, 173 U. S. 276, 
19 SCt 453, 43 L. ed. 699 [aff 87 Fed. 
453,31 CCA 8]. 

34. Reg. v. Stone, 23 Ont. 46 [dist 
Reg. v. Wason, 17 Ont. 58]. 

35. Rex v. Garvin, 13.Be C.7 3381. 

36. See statutory provisions; and 
Ex p. Reineger, (Cal.) 193 P 81; 
Syracuse Ice Cream Co. v. Cortland, 
153 App. Div. 456, 138 NYS 328; 
Higbee v. Burgin, 197 Mo. A. 682, 
201 SW 558; Buffalo v. Hill, 79 App. 
Div. 402, 79 NYS 449; Dotson v. 
Boust, 233) Pa. 88, 81. Aggal, 

{a] In New York under Agricul- 


pose of shipping it to any city for 
consumption unless such person shall 
be duly licensed, and that a license 
shall not be issued unless the appli- 
cant therefor shall file a good and 
sufficient surety bond, a creamery as- 
sociation, the largest part of the 
business of which consists in buy- 
ing cream and milk for sale, is not 
a producer. Wilson vy. Israel, 227 N. 
Y. 423, 125 NE 819 [rev 185 App. 
Div. 816, 173 NYS 842]. 

37. U. S. v. Dubé, 40 Fed. 576; 
Haines v. Peo., 7 Colo. A. 467, 43 
P 1047; Dotson v. Foust, 233 Pa. 88, 
81 A 911; In re Oleomargarine Li- 
censes, 26 Pa. Dist. 1064; In re Oleo- 
margarine Inquiry, 38 Pa. Co. 2738. 
ona Com. v. Seiler, 20 Pa. Super. 

Licenses generally see Licenses [25 
Cyc 593]. 

Municipal ordinances as to license 
see supra § 7. 

39. See statutory provisions; and: 

U. S.—U. S. v. One Hundred Bar- 
rels of Vinegar, 188 Fed. 471. 

Ark.—Carpenter v. Little Rock, 101 
Ark. 238, 142 SW 162. 

Ky.—Boyd v. Louisville, 178 Ky. 
354, 198 SW 927. 

203 Mass. 


602, 89 NE 1047; Com. v. Mullen, 176 
Mass. 132, 57 NE 331; Com. v. Lock- 


hardt, 144 Mass. 132, 10 NE 511. 
iat Louis v. Shands, 20 Mo. 
149. 

Mich.—Peo. v. Jacobs, 184 Mich. 
77, 150 NW. 363. 

N. oY. .—Tinkhamy ov. oTapscott, -i'7 
IN aie aa. Peo. v. Butler, 140 App. 


Div. 705, 125 NYS 556 (mode of in- 
specting milk); Peo. v. Tsitsera, 138 
App. Div. 446, 122 NYS 915. - 

Oh.—Leonard v. State, 100 Oh. St. 
456, 127 NE 464. 

Pa.—Com. v. Warren, 217 Pa. 163, 
66 A 322; Com. v. Houseman, 11 Pa. 
Dist. 480. 

Inspection generally see Inspection 
[22 Cye 1363]. 

Municipal ordinances as to inspec- 
tion see supra § 7. 

40. See infra § 12. 

41. See statutory provisions; and 
Carpenter v,. Little Rock, 101 Ark. 
238, 142 SW 162; Boyd v. Louisville, 
178 Ky. 354, 198 SW 927. But see 
St. Paul v. Peck, 78 Minn. 497, 81 


tion of a fee for such inspection). 
42. Carpenter v. Little Rock, 101 


Ark. 238, 142 SW 162; Walton wv. 
Toledo; - 28 Obhi ft Cirs \ea bateye of 
43. See statutory provisions; and 


Brougham v. Blanton Mfg. Co., 249 
UsaS) 495, -3958SCt 3635.63 2. ed! a5 
[rev on other grounds 243 Fed. 503, 
156 CCA 201]; Totten v. Pittsburgh 
Melting Co., 232 Fed. 694, 146 CCA 
620 [aff 248 U. S. 1, 39 SCt 3, 63 L. 
ed 97]; Pittsburgh Melting Co. v. 
Baltimore, etc., R. Co., 229 Fed. 214 
[rev on other grounds 232 Fed. 694, 
146 CCA 620]; U. S. v. Northwestern 
Fisheries Co., 224 Fed. 274; Armour 
v." U.S.) 222) Med.’ 233); 138 CGA "63 
U. S. v. Thirty-Six Bottles of London 
Dry Gin, 205 Fed. 111 [rev on other 
grounds 210 Fed. 271]; Schraubstad- 
ter ‘vv. U._S., °199) Fed. -b68:, 118 sC@A: 
42; Hall-Baker Grain Co. v. U. S., 
198 Fed. 614,:11% CGA. 3183.0. S.ev, 
Thomson, ete., Spice Co., 198 Fed. 
565; U. S. v. Morgan, 181 Fed. 587 
[rev on other grounds 222 U. S. 274, 
32 SCt 81, 56 L. ed. 198]; Woolner v. 
Rennick, 170 Fed. 662; U. S. v. Bohl, 
125 Fed. 625; U. S. v. Antikamnia 
Chemical Co.,, 37. App. (D. C.) 348. 
See also infra § 81, 

[a] Executive orders.—(1) The 
secretary of agriculture is author- 
ized to make such regulations as 
are necessary to make such provi- 
sions effective. See statutory pro- 
visions; and Brougham vy. Blanton 
Mfg. Co., 243 Fed. 503, 156 CCA 201 
{rev on other grounds 249 U. S. 495, 
39 SCt 363, 63 L..ed. 125]; Pitts- 
burgh Melting Co. v. Baltimore, etc., 
R. Co., 229 Fed. 214 [rev on other 
grounds 232 Fed. 694, 146 CCA 694]. 
(2) Power so given does not include 
power to add any provision to the 
act or to subtract therefrom. Pitts- 
burgh Melting Co. vy. Baltimore, etc., 
R. Co., 229 Fed. 214 [rev on other 
grounds 232 Fed. 694, 146 CCA 620]; 
US Saavee ba 50 Pounds of Butter, 195 
Fed. 657, 115 CCA 463; U. S. v. Anti- 
kamnia Chemical Co., 37 App. (D. ©.) 
343. (3) ‘An order promulgated by 
him providing that sausage shall not 
contain more than a certain per cent 
of cereals and water is valid. Hous- 
ton v. St. Louis Independent Pack- 
ing Cone 249-04 °S3) 479) 389 SCt 7332, 
63 L. ed. 717 [aff 2381 Fed. 779, 204 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


© 


_meaning ordinarily conveyed by 


§§ 11-12] 


upon him.*# There are also various state statutes 
as to inspection, marking, and branding.*® In Eng- 
land likewise there are regulations on this sub- 
Jject.*6 

[§ 12] b. Taking Samples for Analysis—(1) In 
General. Statutes frequently provide for the taking 


Fed. 120, and rev 242 Fed. 337, 155 
CCAM 215° Ned):b538, 1282) CCAI65y 
(4) An executive order forbidding 
the subsequent obliteration of the 
marks or brands is unauthorized by 
the statute relating to the process 
of renovating butter, such order hav- 
ing no relation to the sanitary pur- 
pose of the statute but being in- 
tended only to prevent fraud. U. S. 
v. Bohl, 125 Fed. 625. 

[b] Reinspection.—It is within 
the power of the secretary cf agri- 
culture to require a reinspection, im- 
mediately before shipment, of meat 
which has been previously inspected. 
U. S. v. Rohe, 218 Fed. 182. 

{[ec] Meaning of words used on 
lJabels.—(1) Where words in every- 
day use are found on the label of a 
food product, they are to be given 
their ordinary and popular meaning 
(U. S. v. 150 Cases Fruit Puddine, 
211 Fed. 360; Libby v. U. S., 210 Fed. 
WAS) 127) CCAS14),\"(@) rather “than 
the commercial meaning which they 
have acquired among manufacturers 
and dealers (Libby v. U. S., 210 Fed. 
148, 127 CCA 14). é 
used on the label is to be given ere 

i 
to those to whom it is addressed. 
Hall v. U. S., 267 Fed. 795. 

{[d] Matters held to constitute 
misbranding see U. S. v. SchHider, 246 
U.'S. 519, 38 SCt 369, 62 L. ed. 863; 
U. S. v. Forty Barrels and Twenty 
Kegs of Coca Cola, 241 U. S. 265, 36 
SCt 573, 60 L. ed. 995° [rev 215 Fed. 
535, 182 CCA 47]; U. S. v. Weeks, 225 
Hed. 1017; U. S. v. Sixty Barrels of 
Wine, 225 Fed. 846; U. S. v. 267 Boxes 
of Macaroni, 225 Fed. 79; Washburn 
v. U. S., 224 Fed. 395, 140 CCA 81; 
Weeks v. U. S., 224 Fed. 64, 139 CCA 
626 [aff 245 U.S. 618, 38 SCt 219, 
62. _wived. "5131s Wh) Sav. Rigney, 220 
Fed. 734; U. S. v.:150 Cases Fruit 
Puddine, 211 Fed. 360; U. S. v. Five 
Cases of Champagne, 205 Fed. 817; 
Schraubstadter v. U. S., 199 Fed. 568, 
118° CCA 42° U. Si v. Seventy-Five 
Boxes of Alleged Pepper, 198 Fed. 
934; U. S. v. Thomson, etc., Spice 
Co., 198 Fed. 565; Hudson Mfg. Co. 
v. U. S., 192 Fed. 920, 118 CCA! '625; 
U. S. v. 100 Cases of Tepee Apples, 
179 Fed. 985; Brina v. U. S., 179 Fed. 
372. 2105 “CCAS-558 (marking cotton 
seed oil as “salad oil’). 

[e] Matters held not to consti- 
tute misbranding see U. S. v. Weeks, 
925 Bed. 1017; Weeks v. U. S., 224 
Fed. 64, 139 CCA 626 [aff 245 U. S. 
618, 38 SCt 219, 62 Li. ed. 513]; U. 
S. v. 150 Cases Fruit Puddine, 211 
Fed, 360; U. S. v. Thirty-Six Bottles 
of London Dry Gin, 205 Fed. 111 [rev 
on other grounds 210 Fed. 271]; Lex- 
ington Mill, ete, Co. v. U. S., 202 
Fed. 615, 121 CCA 15 [aff 232 U. S. 
3900S 4 SCtese tbo. Lu ed. 658i, U- 
S. v. Thirty Cases Purporting to be 
Grenadine, 199 Fed. 932; Hall-Baker 
Grain Co, v. U. S., 198 Fed. 614, 117 
CCA 318; Von Bremen v. U. S., 192 
Fed. 904, 113 CCA 296; Frank v. U. 
S., 192 Fed. 864, 113 CCA 188; U. S. 
v. Forty Barrels and Twenty Kegs 
of Coca-Cola, 191 Fed. 431; In re Wil- 
son, 168 Fed. 566. ‘ 

[f] Altering, defacing, etc.—(1) 
Under various federal statutes it 1s 
also made an offense to alter, deface, 
or destroy stamps or labels required 
to be placed upon food products for 
the purpose of indicating their na- 
ture, or the fact that they have been 
inspected, or that a tax thereon has 
been paid. ‘See U. S. v. Green, 137 
Red, “179. (2) The prohibition in 
the Meat Inspection Law against 
the wrongful altering, defacing, and 
so forth of any marks, stamps, or 
brands is not limited to those en- 


(3) The language |’ 
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of samples of suspected merchandise by certain 
officers, for the purpose of analysis, and make it 
compulsory on sellers to furnish such samples on 


demand by the proper officer and compliance by him 


gaged in the business of preparing 
meats for transportation and carry- 
ing or assisting in carrying such 
meats in interstate transportation 
but applies to any and every person, 
firm or corporation, or officer, agent, 
or employee thereof. U.S. v. Lewis, 
235 U. S. 282, 35 SCt 44, 59 L. ed. 229. 

Misbranding as cause for condem- 
nation see infra § 81. 
§ vandity of statutes see Commerce 

a4) Uc Sava One Carl load. of 
Corno Horse, etc., Feed, 188 Fed. 453; 
U. S. v. Ten Barrels of Vinegar, 186 
Fed. 399; U. S. v. Forty-Six Pack- 
ages, etc., of Sugar, 183 Fed. 642; 
U. S. v. Seanlon, 180 Fed. 485; U. S. 
v. Schurman, 177 Fed. 581; U. S. v. 
Johnson, 177 Fed. 313 [aff 221 U. S. 
488, 31 SCt 627, 55 Li. ed. 823]; U. S. 
v. Boeckmann, 176 Fed. 382; [app 
dism 218 U. S.:684 mem, 31 SCt 219 
mem, 54 L. ed. 1208 mem]; U.S. v. 
Seven Hundred and Seventy-Nine 
Cases of Molasses, 174 Fed. 325, 98 
CCA 197;.U. S. v. Sixty-Hight Cases 
Syrup, 172 Fed. 781. 

[a] Ordinary Croton water, drawn 
from the pipes in New York City, fil- 
tered, and bottled after the addition 
of small quantities of mineral salts 
and carbonic acid gas, is not ‘‘spring 
water,” as the term is generally un- 
derstood, and the labeling of the bot- 
tles as spring water constitutes a 
misbranding within the meaning of 
the National Food and Drugs Act. U. 
S. v. Morgan, 181 Fed. 587 [rev on 
other grounds 222 U. S. 274, 32 SCt 
cold ld 15) St ee eita Lama Kee 3 | 

[b] A compound of molasses and 
commercial glucose may be labeled 
as a compound of molasses and corn 
syrup, since under the rulings of the 
department it is permissible to de- 
scribe commercial glucose on labels 
or brands as made from corn syrup. 
U. S. v. Seven Hundred and Seventy- 
Nine Cases of Molasses, 174 Fed. 325, 
98° CCA 197. 

45. See statutory provisions; and: 

U. S.—Royal Baking Powder Co. v. 
Donohue, 265 Fed. 406 (construing 
Montana Food Law); Crescent Mfg. 
Co. v. Mickle, 216 Fed. 246 (constru- 
ing Oregon Food Law). 

Conn.—State v. McGee, 88 Conn. 
Sie A PAKOE 

Kan.—Crown Products Refining Co. 
v. Hiddy, 99 Kan. 63, 163. _P 615. 

Me.—Look v. Watson, 118 Me. 339, 
108 A 106. 

Mich.—Armour v. State Dairy, etc., 
Comrs., 159 Mich. 1, 123 NW 580, 25 
LRANS 616 (sausage). 

Minn.—State v. Sherod, 80 Minn. 
446, 838 NW 417, 81 AmSR 268, 50 
LRA 660 (baking powders); Sloggy 
v. Crescent Creamery Co., 72 Minn. 
316, 75 NW 226, 

Nebr.—State v. Smith, 102 Nebr. 
570, 168 NW 101; State v. Paxton, 
etc:, Co; 93) “Nebr, (216, 140" NW. 167: 

N. Y.—Peo. v. Durkee, 101 Misc. 
331, 166 NYS 987 [aft 189 App. Div. 
276, 178 NYS 614]; Peo. v. Behghoff, 
47 Misc. 1, 95 NYS 257 [aff 112 App. 
Div. 772, 99 NYS 201] (honey); 

Oh.—Guilder v. State, 26 Oh. Cir. 
Ct. 221 (skimmed milk). 

Pa.—In re State Live Stock Sani- 
tany Bda5) 21 Paz Dist; 1096. 

And infra § 18. 

[a] Conflict between state and lo- 
cal inspector.—Where a state board 
of health inspector declared certain 
meat condemned and requested the 
local inspector to so mark it, but 
after his departure the local inspec- 
tor examined the meat, declared it 
fit for food and stamped it with his 
official approval, a subsequent sale 
of the meat was not illegal under 
Reve ia (1902)" cl “To 98" 102° "and 


with the statutory formalities.‘7 
not be taken from a part of the article offered for 


The sample must 


St. (1903) p 179 ¢ 220, as the local 
inspector was not ousted of his ju- 
risdiction. Com. v. Prince, 203 Mass. 
602, 89 NE 1047. 

[b] Candy labeled “chocolate,” 
but containing a little more than one 
per cent alcohol, is misbranded. Hoe- 
fler v. Mickle, 78 Or. 399, 153 P 417. 

[c] Premium coupon in package.— 
A statute prohibiting the ‘misbrand- 
ing” of food packages does not pro- 
hibit- placing in a food package ad- 
vertising matter in the form of a 
coupon exchangeable for certain ar- 
ticles and which has no appreciable 
weight and does not affect the health- 
fulness of the food within the pack- 
age, there being no reasonable dis- 
tinction between a coupon of that na- 
ture and other advertising matter 
which may not improperly be placed 
in food packages. In De Klotz, 98 
Nebr. 861, 155 NW 240, 98 Nebr. 
140, 152 NW 3825. : 

[d] A statement on a label: on 
oleomargarine that it had been 
“churned” by a certain company who 
were “‘the only exclusive first quality 
churners in the U. S.” is misleadiny 
as the word “churn” in its primary 
and ordinary meaning conveys to the 
mind one of the processes of making 
butter. Peo. v. Griffin, 71 Misc. 568, 
128 NYS 946 [aff 150 App. Div. 931 
mem, 134 NYS 1141 mem]. 

{e] Matters held not to consti- 
tute misbranding.— Peo. v. Harris, 


185 Mich. 136, 97 NW 402; Peo. v. 


Durkee, 101 Misc. 331, 166 NYS 987 
[aff 189 App. Div. 276, 178 NYS 614]. 

Validity of statutes see Com- 
merce § 108. 

46. See statutory provisions. 

{a] Inspection of food.—Firth v, 
McPhail, [1905] 2 K. B. 360; Barlow 
Ve, berretty) [1891], 28@) 1B) 107 Win 
ter v. Hind, 10 Q! By D. 63: White 
v. Redfern, 5 Q. B. D. 15; Wieland v. 
Butler-Hogan, 20 Cox C. C. 630; New- 
ton v. Monkcom, 16 Cox C. C. 382; 
Moody v. Leach, 44 J. P. 459; Rendell 
v. Heminway, 14 T. L. R. 456. 

[b] Marking margarine or mar- 
garine cheese.—- Moore v. Pearce, 
[1895] 2 Q. B. 657; Wheat v.. Brown, 
[1892] 1 QB. 418; Crane v. '‘Liaw= 
rence, 25 Q. B.D. 152: Masuire v. 
Porter, MEL905)) 2.iretey Wyte we Me= 
Laughlin, 1 Adam 74; Parkinson vy. 
McNair, 21 Cox C. C. 42; MeNair v. 
Horan, 20 Cox C. C. 729; Bischop v. 
Toler, 18 Cox C. C. 199; World’s Tea 
Co. v. Gardner, 59 J. P. 358; Williams 
v. Baker, [1910] W. N. 280. 

47. See statutory provisions; and: 

D. C.—District of Columbia vy, Gar- 
rison, 25 App. 563. 

Mass.—Com. v. Ryberg, 177 Mass. 
67, 58 NE 155; Com. v. Lockhardt, 
144 Mass, 132, 10 NE 511. 

N. Y.—Peo. v. Butler, 140 App. 
Diy.’ 705, 125° NYS 556; Peo. v. Tsit= 
eter 138 App. Div. 446, 122 NYS 

Oh.—Breckenridge v. State, 4 Oh 
S&CP 389, 3 OhNP 313; Margolius v. 
State, 4 OhS&CP 354, 1 OhNP 264. 

Eng.—Cox v. Evans, [1917] 1 K. B. 
275; Winterbottom v. Allwood, [1915] 
2K. B. 608; McNair v. Terroni, [1915] 
1 K. B. 526; Monro v. Central Cream- 
ery? ?Col Ltd. 9p lola See Kai bis 
Suckling v. Parker, [1906] 1 K. B. 
527; Lamont v. Rodger, [1911] S. Cc. 
Ct. Just. 24; Helliwell v. Haskins, 
22°'Cox “Cruc. 603. Austin ve" Duns 
shaughlin Union Guardians, 45 Ir. 
se 2h) Payner ya Hack. 58 soi sos 
165; Andrews vy. Luckin, 87 L. J. K. 
B. 507; Elder v. Bishop Auckland Co- 
ODersOC, IeeGss eS Onions Ec toiksr plates 

Austr.—Plumb y. Tritton, 20 Austr. 
Ova seve 2085 

[a] Reasonable sample.—Under a 
statute requiring a reasonable sam- 
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sale which does not fairly represent the whole.*% 

The officer may act through an agent in purchas- 
ing samples;*® but a mere agent of the officer, act- 
ing without authority, cannot compel a dealer to 


give a sample against his will.5° 


Payment for the sample taken is often provided 
for by the statutes,°! but has been held not to be a 
condition precedent, in the absence of such proyi- 
sion, to the right to demand a sample.®? 

Furnishing Part of or Duplicate 
jurisdictions 
statutes require the taker of a sample for anal- 
ysis to divide it, on demand, or in some eases 
without demand, into a specified number of parts, 
or that duplicate samples be taken one of which 
parts or duplicate samples is to be delivered to 
But in the absénce of a statutory pro- 
vision making it the duty of the taker of a sample 
for analysis to leave a part of it with the seller, 
it seems that the seller cannot compel the prosecu- 


[§ 13] 
to Seller. 


(2) 


In a number of 


the seller.®? 


ple to be sold, a pint of milk is such 


sample. District of Columbia v. Gar- 
TIsOn;,. cow ADD: GD. C.)- 563: 
{[b] Omission of precaution pre- 


scribed for protection of the public 
in taking the sample does not entitle 
defendant to complain of the sam- 
ple taken. 
Div. 594, 101 NYS 961. 

[ec] The testimony of the chemist 
who made the analysis of the milk 
that he was duly appointed for that 
purpose is prima facie evidence of 
his official character. Vandegrift v. 
Meihle, 66 N. J. L. 92, 49 A 16. 

{d] Food exposed for sale by 
wholesale.-—The sample may be taken 
from food exposed for sale by whole- 
sale as well as by retail under the 
English Act of 1875 § 17. McHugh 
v. McGrath, [1894] 2 Ir. 78. 

{e] Place of taking sample.—Un- 
der the English statute giving the 
right to take samples at the place of 
delivery, samples are properly taken 
at a railroad station at which the ar- 
ticle is received by the purchaser, 
notwithstanding a contract by the 
purchaser to pay the carriage charges 
from the place where the seller de- 
livered the article to the carrier. 
Filshie v. Evington, [1892] 2 Q. B 
200. 

{f] Limit of inspector’s author- 
ity.—The authority of an inspector 
to demand samples is limited, under 
the English statute to the district 
for which he is appointed. Reg. v. 
Smith ois .Com Cy C.- 30%; MeNaire ya 
Cave, [1903] (LK. B.24. 

[g] Analysis of whole sample un- 
necessary.—It is not essential that 
the whole of the sample taken by the 
inspector be submitted to the analyz- 
ing chemist where enough is sent to 
him to enable a complete analysis to 
be made. Rolfe v. Thompson, [1892] 
2), 4196. 

{h] Procuring samples from two 
separate packages at one time has 
been held to constitute separate 
transactions properly made the sub- 


ject of separate prosecutions. Fecitt 
v. Walsh, [1891] 2 Q. B. 304 
48. Peo. v. Gilmor, 73 App. Div. 


ASS. 5 TaeINIOS bales oe CON ave WWIard,, 1 Ou 
App. Div. 612, 69 NYS 1142 [aff 170 


N. Y. 590 mem, 63 NE 1120 mem]; 
Soutar v. Kerr, [1907] Se. Ct. Just. 
49. 

[a] Question for jury.—The ques- 


tion of the fairness of the sample 
is ordinarily for the jury, but not 
where there is a total lack of evi- 
dence tending to impeach the fairness 


of the sample. Peo. v. Laesser, 79 
App. Div. 384, 79 NYS 470. 

49. Horder v...Scott, .5) Q.-B. -D. 
552; Tyler v. Dairy Supply Co., 21 
Cox C. GC. 621; Stace v. Smith, 45 
Jews 4a, 

50. Com. v. Smith, 141 Mass. 135, 


Peo. v. Weaver, 116 App.- 
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[§ 14] (3) 


produets, 
the 
tents.°° 


[§ 16] 


6 NE 89. 

51. See statutory provisions. 

52. State v. Dupaquier, 46 La. 
Ann. 577, 15 S 502, 49 AmSR 334, 26 
LRA 162; Com. v. Carter, 132 Mass. 
12; St. Louis v. Liessing, 190 Mo. 
464, 89 SW 611, 109 AmSR 774, 1 
LRANS 918, 4 AnnCas 112. 

53. See statutory provisions; and 
Weigand y. District of Columbia, 22 
App. (Dz GC.) 5573 (Peo. av. Weaver, 
116) App. Div. 6944) 101, 7NYS 96h: 
Winterbottom vy. Allwood, [1915] 2 
K. B. 608; Davies v. Burrell, [1912] 
2 K. B, 243; Auger v. Brown, 36 T. 

. R. 61; Plumb v. Tritton, 20 Austr. 
Co Ee R408 

[a] The object of such statutes is 
to guard against mistake or fraud 
by enabling the owner to have an 
analysis made for himseif. Peo. v. 
Bowen, 182 N. Y. 1, 74 NE 489. 

[b] How divided. — Although the 
parts need not be mathematically 
equal, each of them must be sufficient 


in quantity to admit of a proper an- | 


alysis of that part alone. 
v. Hallard, [1906] 1 K. B. 398. 
{[c] An offer to divide with the 
seller, without specifying the num- 
ber of parts, is a substantial compli- 
ance with the statute and is suffi- 
cient where the seller refuses to ac- 


Lowery 


cept a part. Chapell v. Emson, 48 
Jee 00e 
{d] Division of samples in pack- 


ages.—Where the samples taken are 
contained in packages, the contents 
of the packages, and not the pack- 
ages, must be divided. Smith v. 
Savage, [1905] 2 K. B. 88; Mason v. 
Cowdary, [1900] 2 Q. B. 419. 

[Le] When division unnecessary.— 
Division into parts is not necessary, 
where a sample of milk is taken in 
the course of delivery under the 
English Sale of Food and Drugs Act 
Amendment Act (1879) § 8. Rouch 
Vie Edel) Gu) nis Dee Li. 

[f] Delivery of duplicate sample 
to defendant’s wife at his residence 
is sufficient compliance with a statute 
requiring delivery of such @Cuplicate 
to defendant, where it is shown that 
when the sample was taken by the 
inspector defendant did not wait for 
the duplicate. Peo. v. Weaver, 116 
App. Div. 594, 101 NYS 961. 

{g] It is not a condition prece- 
dent to conviction that the sample 
retained by the officer shall be pro- 
duced at the hearing in a condition 
capable of analysis, if there is a find- 
ing of fact by the magistrate that 
the sample was sealed or fastened up 
in such a manner as its nature would 
permit. Suckling v. Parker, [1906] 
Leek AB. ateO2 LGISty EhtGhicon pave 
Stevenson, 4 F. (Just. Sess.) 69 
(where it appeared that the bottle 
containing the sample had burst be- 
fore the hearing and therefore could 
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tion to furnish him with such a part.54 
Notice of Purpose to Analyze. 
tice to the seller, at the time of taking the sample, 
of the intention to have an analysis made is some- 
times required.®® 
[§ 15] 2. Quantity. For the protection of the pub- 
lie against fraud in the quantity of food contained 
in a package or other container, various statutes have 
been enacted requiring that, in the case of certain, 
each package or container shall bear a 
statement of the weight or measure of its con- 
And it is sometimes required that loaves 
of bread shall be labelled as to their weight.®7 
3. Purity and Quality.®® 
the pure food regulations being the preservation of 
’ health and the prevention of fraud, they usually 
forbid adulteration of articles of food and sales 
of adulterated food,®® and in some instances more 
particuiarly describe what shall constitute adultera- 
tion ®° or fix a standard for-articles that may be 


No- 


The object of 


not be produced) ]. 

54. Peo. v. Worden Grocer Co., 
118 Mich. 604, 77 NW 315. 

55. See statutory provisions; and 
Parsons vy. Birmingham Dairy Co., g 
Q. B. D;, 172; Barnes v. Chipp, 3 Ex. 
D. 176; Enniskillen Union v. Hil- 
liard, L. R. 14 Ir. 214; Somerset v. 
Miller, 54 J. P. 614; Whelker v. Webb, 
51 J. P. 661. See Rouch vy. Hall, 6 
Q. B. D. 17 (exception in case of milk 
taken in course of delivery). But 
see Buckler v. Wilson, [1896] 1 Q. 
B. 83 (where margarine ig not pur- 
chased for test purposes, or with the 
intention of submitting it to analy- 
sis, notification of intention to have 
it analyzed is not a condition pre- 
cedent to a prosecution). 

56. See statutory provisions; 
State v. McGee, 88 Conn. 353, 91 A 
270; Chicago v. Bowman Dairy Co 
234 Ill. 294, 84 NE 913, 123 AmSR 
LOOMS Ta LRANS 684, 14 AnnCas 700 
(bottles or glass jars containing 
cream or milk); lLichtensteiger v. 
State, 89 Nebr. 356, 131 NW 623 (cot- 
tolene); State v. Swift, 84 Nebr. 244, 
120 NW 1127; Fort v. Dilks, 93 N. Jd: 
Lipie0t,. des stA305- 

57. See statutory provisions; 
chase ge v. Schweinfurth, 174 Ill. 
4 


C, 


and 


and 
A. 


58. See generally Adulteration 2 
ow 


59. Sea statutory provisions: and: 

Ind.—State v. Closser, 179 Ind. 230, 
99 ND 1057, 

Mass.—Com. v. Elm Farm Milk 
Co., 221 Mass. 68, 108 NE 911 (adul- 
teration of milk by adding water); 
Com. v. Boston White Cross Milk Co., 


209 Mass. 30, 95 NE 85, AnnCas 
aoe 386; Com. v. Farren, 9 Allen 
489. 

Mo.—St. Louis v. Ameln, 235 Mo. 


669, 18 SW 429. 
Wee J.—State v. Newton, 45 N. J. L. 

N. Y.—Peo. v. Hart, 110 Mise. 714, 
181 NYS 796 (selling adulterated milk 
to cheese factories). 

Pa.—Com. v. Hough, 1 Pa. Dist. 51. 

R. IL.—State v. Smyth, 14 R. I. 100, 
51 AmR 344. 

[a]. Fecal matter 
containing bacteria 
group, 
fecal matter, which might have been 
prevented by the adoption of cleanly 
methods in handling the milk, is 
filthy, decomposed, and adulterated, 
within the provisions of the Pure 
Food and Drugs Act. Dade vy. U. S., 
40 App. (D:, C.), 94. 

60. See statutory provisions; and: 

U. S.—Union Dairy Co. v. U. S., 250 
Fed. 231, 162 CCA 367; Washburn v. 
LORS 924 Med. 80b, 140. "CCA, 81; 
Weeks Vex Sis 224 Fed. 69, 139 CCA 
626 [aff 245 U. S. 618, 88 SCt 219, 62 
L.. ed. 513); Crescent Mfg. Co. v. 


in. milk.—Milk 
of ithe colon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


due to a deposit therein of | 
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sold.®t The term ‘‘adulteration’’ as applied to food 
includes its corruption or debasement by the ad- 
mixture of a foreign substance,*? whether wholesome 
or unwholesome,** or by the abstraction of a valu- 
It also includes an 
artificial concealment of defects or treatment to 
But it has been held 
that it was not the intention of the legislature to 
prevent manufacturers of articles of food from 
improving it so long as no infringement of the law 
or spirit of the act defining adulteration takes 
Other enactments endeavor to prevent the 
sale of food products deleterious to health by pro- 
hibiting their production under certain conditions,®* 
or by regulating the source of supply & 


able constitutent therefrom.** 


stimulate a better article.® 


- place.®® 


Mickle, 216 Fed. 246 (construing Ore- 
gon Food Law). 

Iowa.—State v. Hutchinson Ice 
Cream Co., 168 Iowa 1, 147 NW 195, 
LRALIITB 198 [aff 242 U. S. 153, 37 
SEt 28,,61 Led. 217]. 

Mass.—Com. v. New England Maple 
Syrup Co.,. 217 Mass. 432, 105 NE 
453 (use of cane sugar in maple su- 
gar, maple syrup, etc.); Adams v. 
New England Maple Syrup Co., 210 
Mass. 475, 97 NE 85. 

Pa.—Com. v. Burtnett, 58 Pa. Su- 
per. 604 (adulteration of vinegar). 

Or.—Hoefler v. Mickle, 78 Or. 399, 
153 P 417 (adulteration of candy). 

{a] Whether coloring adultera- 
tion.— (1) Under Comp. L. § 5012, 
declaring that an article shall be 
deemed adulterated “if it is colored 
* #* * whereby damage or inferi- 
ority is concealed, or if by any means 
it is made to appear better or of 
greater value than it really is,’ the 
use of coal-tar dye in vanilla extract, 
although harmless, constitutes adul- 
teration because it made the extract 
look stronger than it was. Peo. v. 
Hinshaw, 135 Mich. 378, 97 NW 758. 
(2) The use of harmless coloring 
matter in lemon extract does not 
constitute adulteration, there being 
no evidence that the color of lemon 
extract is indicative of its character 
or value. Peo. v. Jennings, 132 Mich. 
662, 94 NW 216. 

{[b] “Other mineral substances” as 
used in the national Pure Food and 
Drugs Act, providing that an article 
shall be deemed adulterated in the 
case of confectionery, if it contains 
terra alba, barytes, tale, chrome yel- 
low, or other mineral substances or 
poisoneus color or flavor, or other 
ingredient, detrimental to _ health, 
means only mineral substances that 
are detrimental to health, and hence 
does not include a thin coating of 
pure silver covering candy not dele- 
terious to health. French Silver Dra- 
wee, 10. )ve .U. Ss, £79, Med. 82455103 
CCA 316. : ; 

[c] A salad dressing, which is a 

compound under a secret formula of 
vinegar, mustard, salt, and other in- 
gredients, none of which are harmful 
in any way, cannot be said to be 
adulterated, under N. Y. Agricul- 
tural Law § 201. Peo. v. Durkee, 101 
Misc. 331, 166 NYS 987 [aff 189 App. 
Div. 276, 178 NYS 614]. 
. [dad] In Pennsylvania.—(1) Under 
the act of May 138, 1909, prohibiting 
sale or possession with intent to sell 
adulterated food, the word ‘‘adultera- 
tion” is used in a particular sense, 
and means the combining of a forbid- 
den substance with an article of food 
to be sold to the public. Com. v. Ful- 
ton, 263 Pa. 332, 106 A 636. (2) The 
act of June 26, 1895, providing that 
an article of food shall be deemed 
adulterated “if it contains any added 
substance or ingredient which is poi- 
sonous or injurious to the health,” 
makes it an adulteration to add a 
substance which is poisonous or in- 
jurious in any quantity, although the 
quantity added is not enough to make 
the compound poisonous or injurious 
to. health. Com. v,..Kevin,..202 -Pa. 
28, 25, 51 A 594, 90. AmSR 613. 


FOOD 


iba 


Use. 


Still other 
See statutory provisions; and: 
Boe Bema leae bane v. Birmingham, 82 S 
Mat cree ters ie v. Evans, 132 Mass. 
Minn.—State v. Crescent Creamery 
Co., 83 Minn. 284, 86 NW 107, 85 
AmSR 464, 54 LRA 466 (upholding 
Gen. St. (1894) § 7002, prohibiting 
the sale of cream that contains less 
than twenty per cent of fat). 
Mo.—St. Louis v. Meyer, 235 Mo. 
699, 139 SW 438 (skimmed milk); St. 
Louis v. Bippen, 201 Mo. 528, 100 SW 
1048; St. Louis v. Schottell, 100 SW 
1049; St. Louis v. Grafeman Dairy 
Co., 190 Mo. 507, 89 SW 627, 1 LRANS 
926 (prohibiting sale of milk having 
less than three per cent of butter fat 


61. 


“estimated gravimetrically by the 
Adams paper coil process’’). 

N. Y.—Peo. v. Martin, 88 Misc. 
519,.151 NYS, 69. 

62. St. Louis v. Kruempeler, 235 
Mo. 710, 139 SW 446; St. Louis v. 
Jad, 286 (Mo. -13)9395 SW. 441... See 
Adulteration § 1. 

[a] Adulteration from natural 
causes.—The ordinary use of the 
word “adulteration” implies an ac- 


tual addition to the original sub- 
stance, through human agency. But 
as used in the act of June 30, 1906, 
known as the Pure Food and Drugs 
Act § 7 subd 6, the meaning is not 
restricted to an addition by the hand 
of man, and if the adulteration of 
filthy, decomposed, or putrid sub- 
stance has been added by nature, 
and is contained in the article to be 
shipped, it is adulterated in the eyes 


of the law. U. S. v. Sprague, 208 
Fed. 419. 
{b] Placing formaldehyde in milk 


constitutes adulteration, even though 
the quantity used is not sufficient to 
cause injury to health. St. Louis v. 
Wortman, 213 Mo. 131, 112 SW 520. 

63. Pierre Viaus Maple Co. v. 
Dairy, “ete, Comrssi 1154 Mich, +73, 
117 NW 5538. See also U. S. v.- Boec- 
kel, 221 Fed. 885, 137 CCA 455 (con- 
fectionery is adulterated within the 
meaning of the Pure Food and Drugs 
Act when is contains any of 
the substances’ specifically named, 
such as tale, regardless of whether 
the amount of the added adulterant 
indicates an intention to deceive, or 
is liable to injure health or morals). 

[a] Under Pure Food and Drugs 
Act (1) providing that an article 
of food which does not contain any 
added poisonous or deleterious ingre- 
dients shall not be deemed to be 
adulterated in certain enumerated 
cases, macaroons containing glucose, 
a wholesome substance, are not 
adulterated. Washburn v. U. S., 224 
Fed. 395, 140 CCA-81. (2) And an 
article labeled ‘Fruit Wild Cherry 
Compound,” and containing no ‘Fruit 
Wild Cherry,” but containing coal tar 
giving to the mixture the genuine 
color of wild cherry juice, but not 
any added poisonous or deleterious 
ingredients, is not adulterated. Weeks 
v. U. S.,-224 Fed. 64, 189 CCA 626 
[aff 245 U. S. 618, 38 SCt 219, 62 L. 
ed. 513].- (3) A poisonous ingredient 
in a secret formula for a food prod- 
uct sold under its own name may be 


-— 
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regulations do not attempt to prevent the production 
or sale of the articles to which they relate, but 
are enacted for the purpose of preventing their 
sale for something other then they are,®® as by re- 
quiring them to be plainly labeled or branded with 
a statement of their names or ingredients.”? 
the act of congress, providing for testing importa- 
tions of tea,71 the word ‘‘quality’’ refers to the 
grade or fineness of the leaf,‘ and the word ‘‘pur- 
ity’’ refers tg the presence or absence of foreign 
substances, especially those which would be regarded 
as foul or dirty.™? 
Unwholesomeness or Unfitness for 
Food statutes are sometimes. especially di- 
rected at the prevention of the sale for food of 


Under 


an “added ingredient’? within Pure 
Food and Drugs Act, condemning food 
containing added deleterious ingre- 
dient, and proviso of § 8, excluding 
from immunity foods only free from 
deleterious ingredients. U. S. v. 
Forty Barrels and Twenty Kegs of 
Coca Cola, 241 U. S. 265, 36 SCt 573, 
60 L. ed. 995 [rev 215 Hed. 535, 1382 
CCA 47]. 

64. Peo. v. Kuperschmid, 107 Misc. 
506, 176 NYS 828. See also Peo. v. 
Jennings, 132 Mich. 662, 94 NW 216 
(where the article contains all the 
ingredients which are adapted to use 
as food and nothing is eliminated ex- 
cept such ingredients as could be dis- 
pensed with without injury to the 


article as food, there is no viola- 
tion). 

65. St. Louis v. Jud, 236 Mo. 1, 139 
SW 441. 

66. U. S. v. Forty Barrels and 


Twenty Kegs of Coca Cola, 241 U. S. 
265, 36 SCt 5738, 60 L. ed. 995 [rev 215 
Fed. 535, 132 CCA 47]; Peo. v. Jen- 
nings, 132 Mich. 662, 94 NW 216. 

[a] Mlustration.—Sausage meat 
made from the meat of hams and 
select young pork prepared with 
spices and two to ten per cent ce- 
reals, to which water was added, is 
not an adulterated food within Comp. 
L. § 5012, declaring that an article 
shall be deemed adulterated if it is 
an imitation of, or is sold under the 
name of, another article, or if it con- 
tains any added substance or ingre- 
dient which is poisonous or injuri- 
ous to health. Armour v. State Dairy, 
etc.;, «Comrs:, 9159 WEichts 1 23 SeNiWe 
580, 25 LRANS 616. 

[b] Elimination of harmful in- 
gredient from a proprietary food 
which, without it, would not be the 
same, is not an “adulteration.” U. 
S. v. Forty Barrels and Twenty Kegs 
Of Coca Colaye2414 U, USar65:, 36 Set 
573, 60 L. ed. 995 [rev 215 Fed. 535, 
132 CCA 477]. 


67. See statutory provisions; and 
State v. Burk, 188 Mo. A. 683, 176 
SW 487; Benz v. Kremer, 142 Wis. 


1, 125 NW 99, 26 LRANS 842. 

68. See statutory provisions; and 
District of Columbia v. Simpson, 47 
AppencD+ C)ai6: 


69. See statutory provisions; and 
U. S. v. Weeks, 225 Fed. 1017; Ar- 
mour v. State Dairy, etce., Comrs., 


io Mich. 1, 128 NW 580, 25 LRANS 

[a] The coloring of a compound 
which is the mere natural result of 
the combination of ingredients, and 
not of the addition of artificial color- 
ing, is no violation’ of the Pure 
Food and Drugs Act. U.S. v. Weeks, 
22d Wedel Ons 

[b] “Coca Cola’? is not a mislead- 
ing name of a food product nor does 
it suggest the presence of coca in 
the products. U.S. v. Forty Barrels, 
ete. of Coca Cola, 191 Fed. 431. 

70. See supra § 11. 

71. Act of March 21, 1897, § 7. 

72. Macy v. Browne, 215 Fed. 456 
[rev on other grounds 224 Fed. 359, 
140 CCA 45]. 

73. Macy v. Browne, 215 Fed. 456 
{rev on other grounds 224 Fed. 359, 
140 CCA 45]. 
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articles that are unwholesome either by reason of 
the nature of their composition or ingredients,’* or 
of their being the products of diseased animals,”® 
or by reason of their decay,’* or because of im- 
In connection with such 
statutes it has been said that the condition of a 
product in the hands of a consumer is the place 
and time to test its fitness for food.’§ 

[§ 18] 5. Substitutes or Imitations—a. In Gen- 
For the purpose of preventing fraud and 
imposition upon the public, statutes have been en- 
acted forbidding the manufacture or sale of any 
article of food which is an imitation of, or is sold 
under the name of, another article,7® or which is 
branded or labeled falsely,*° or in a manner natural- 


maturity or unripeness.’7 


eral. 


FOOD 


[§ 19] b. 


ly to mislead the purchaser into a belief that it is 


74. See statutory provisions; and 
U. S. v. Green, 187 Fed. 179 (reno- 
vated butter); State v. Layton, 160 
Mo. 474, 61 SW 171, 83 AmSR 487, 
62 LRA 163 (alum baking powders). 


[a] The sale of “condensed 
skimmed milk’ is prohibited, al- 
though so labeled, under a statute 


which provides that no condensed or 
preserved milk shall be manufac- 
tured or sold unless it is made from 
pure milk, from which the cream has 
not been removed either wholly or 
in part, the object of the statute 
being not to prevent fraud, but to 
prevent the sale of an article deemed 
by the legislature to be lacking in 
some of the qualities of a healthy 


food. Reiter v. State, 109 Md. 235, 
71 A 975. 
{b] Belief of seller as to whole- 


someness.—A seller of an article con- 
taining a poisonous ingredient for 
use in the production of a food prod- 
uct, with knowledge of such use, vio- 
lates a food statute, although he be- 
lieves that the amount of such poi- 
sonous ingredient is too minute to 
injure anyone. Weeks v. U. S., 224 
Fed. 64, 139 CCA 626 [aff 245 U. S. 
618, 38 SCt 219, 62 L. ed. 513]. 

75. See statutory provisions; and 
State v. Wiglesworth, 93 Kan. 610, 
144 P 831; Swank v. Battaglia, 84 Or. 
159, 164 P 705, LRA1917F 469; Adams 
v. Milwaukee, 144 Wis. 371, 129 NW 
518, 43 LRANS 1066 (milk from cows 
with tuberculosis). os 

76, See statutory provisions; and 
U. S. v. Two Hunéred Cases of Adul- 
terated Tomato Catsup, 211 Fed. 780; 
U. S. v. Four Hundred and Forty- 
Three Cans of Frozen Heg Product, 
193 Fed. 589, 113 CCA 457 [rev on 
other grounds 226 U. S. 172, 33 SCt 
BOvrb? Iu. eda 175); "Peo: ve Pourteen 
Cases of Eggs, 198 Ill. A. 324; Peo. 
v. Fifty Cases of Eggs, 198 Ill. A. 
319; Com. v. Prince, 203 Mass. 602, 
89 NE 1047. ; 

77. See statutory provisions. 

fa] In Florida under Comp. L. 
(1914) § 1143q, oranges and grape- 
fruit showing an average on the 
trees of one-half color, indicating 
ripeness, are deemed to be mature 
and fit for consumption, and may be 
shipped or sold without being sub- 
mitted to the acid test provided for 
in the statute. Moran v. Le Jeune, 
78 Fla. 643, 83 S 668. 

7g. U. S. v. Four Hundred and 
Forty-Three Cans of Frozen Egg 
Product, 193 Fed. 589, 113 CCA 457 
[rev on other grounds 226 U. S, 172, 
838 SCt 50, 57 L. ed. 175]. 

79. See statutory provisions; and: 

U. S.—Walker v. Pennsylvania, 127 
Wer. 699,78 SCt 1997, 32 eLareds 26h; 
Powell v. Pennsylvania, 127 JU. S. 
678, 8 SCt 992, 1257, 32 L. ed, 253 [aff 
114 Pa. 265, 7 A 913, 60 AmR? 350); 
U. S. v. One Car Load of Corno 
Horse, etc., Feed, 188 Fed. 453; Rip- 
per v. U. S., 178 Fed. 24, 101 CCA 
152; In re Brosnahan, 18 Fed. 62, 4 
McCrary 1. 

Ala.—Cook vy. State, 110 Ala. 40, 


20 S 360. 

Cal.— Ex p. Reineger, 193 P 81. 

Ill.—Peo. v. Anderson Tea Co., 178 
Ill. A. 124. 

Mass.—Com. v. Kelly, 163 Mass. 
169, 39 NE 776; Com. v. Huntley, 156 
Mass, 236, 30 NE 1127, 15 LRA 839. 

Minn.—State v. Hanson, 118 Minn. 
85, 136 NW 412, 40 LRANS 865, Ann 
Cas1913E 405; State v. Hammond 
Packing Co., 105 Minn. 359, 117 NW 


606. 
N. J.—Ammon v. Newton, 50 N. 
105 N. 


Jol, SAS, 4 A610: 
N. Y.—Peo. v. Arensberg, 
Y. 123, 11 NE 277, 59 AmR 483, 26 
NYWkElyDig 119, 5 N. Y. Cr. 372; Peo. 
v. Wahle, 124 App. Div. 762, 109 NYS 
629; Peo. v. Luke, 122 App. Div. 64, 
106 NYS 621; Peo. v. Mahaney, 41 
Hun 26, 2 NYSt 663; Peo. v. Griffin, 
71 Mise. 568, 128 NYS; 946; Peo. v. 
Redding, 70 Misc. 420, 126 NYS 977; 
cat v. Hale, 62 Misc. 240, 114 NYS 

45. 

Pa.—Dotson v. Foust, 233 Pa. 88, 
81 A 911; Com, v. Miller, 131i Pa. 118, 
18 A 988, 6 LRA 6383; Com. v. Kolb, 
13 Pa. Super. 347; Com. v. Piagge, 
25) Pa. Dist. 770: 

Wis.—Welch v. State, 145 Wis. 86, 
129 NW 656, 32 LRANS 746; Meyer 
v. State, 134 Wis. 156, 114 NW 501, 
14 LRANS 1061. 

[a] Article need not be adulter- 
ated or deleterious to health to come 
within statute against imitations. 
Peo. v. Butler, 134 App. Div. 151, 118 
NYS 849 [app dism 200 N. Y. 556 


mem, 93 NE 1127 mem]; Com. v. 
Kolb, 18 Pa. Super. 347. 
{b] Imitation maple syrup.—A 


compound of maple sugar, granu- 
lated sugar, and water, sold under 
the name of “Golden Tree Syrup,’’ is 
not an imitation of maple syrup, 
merely because of the same consist- 
ency and of the same color as one 
of the various colors of pure maple 
Syrup. Com, v. New England Maple 
Syrup Co., 217 Mass. 4382, 105 NE 
453. 

80. See statutory provisions; and 
Peo. v. Luke, 122 App. Div. 64, 106 
NYS 621 (tomato catsup). And see 
supra § 11. 

81. Royal Baking Powder Co. v. 
Donohue, 265 Fed, 406; U. S. v. Scan- 
lon, 180 Fed. 485; Woolner v. Ren- 
nick, 170 Fed. 662; Small v. Com., 134 
Ky. 272, 120 SW 361; Peo. v. Butler, 
134 App. Div. 151, 118 NYS 849 [app 
dism 200 N. Y. 556 mem, 93 NE 1127 
mem]; Peo. v. Finch, 74 Misc. 
131 NYS 1039; In re Coffee Com- 
pound) 17  Pa.cCo:) 369; 

{a] Rule applied.—An imitation 
of grape essence artificially prepared 
and containing no product of the 
grape, labeled “Compound Ess 
Grape.” U.S. v. Schider, 246 U. S. 
519, 38 SCt 369, 62 L. ed. 863. 

{b] A false label in a conspicuous 
place is not cured by a true label 
placed where it is likely to escape 
notice. Peo. v. Butler, 134 App. Div. 
151, 118 NYS 849 [app dism 200 N. 
Y. 556 mem, 93 NE 1127 mem]. 


something it is not.8! 
to prevent the manufacture or sale of wholesome or 
harmless substitutes for more expensive articles of 
food so long as no fraud is practiced, and the sale 
of such substitutes is therefore lawful where the 
purchaser or consumer is advised by color, label, 
or other device cf the exact nature of the article.8? 
Furthermore, such food mixtures or compounds as. 
are commonly known by their own distinctive names 
are usually excepted from the operation of the 
statutes as to imitations or substitutes.’ 

Oleomargarine and Other Imitations. 
of Dairy Products. 
oleomargarine and other imitations of butter being 
now generally lawful,’ in most cases the statutes 


575, 
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¢ 


The object, however, is not. 


The manufacture and sale of 


{[c] Failure of label to state in- 
gredients of salad dressing is no 
ground for conviction under such a 
law, where no proof is adduced that. 
article was an imitation, injurious 
to health, or that it was not stand- 
ard. Peo. v. Henderson, 74 Misc. 577, 
131 NYS 997. 

82. U. S.—Lexington Mill, ete, 
Coltys USS. 2027 Weal 5 at2 teens 
15 [aff 232° U0. S399, 34°SCt 337, 68 
L. ed. 658]. 

Cal.—Ex p. Reineger, 193 P 81. 

Iowa.—State v. Hutchinson Cream 
Co., 168 Iowa 1, 147 NW 195, LRA 
LOTTE? 198, 

Mass.—Com. v. Kelly, 163 Mass. 
169, 39 NE 776; Com. v. Huntley, 156 
Mass. 236, 30 NE 1127, 15 LRA 839: 
alk v. Gray, 150 Mass. 327, 23 NE 

Mich.—Jasnowski v. Recorder’s Ct. 
Judge, 195 Mich. 269, 161 NW 907. 

Minn.—State v. Hanson, 84 Minn. 
42, 86 NW 768, 54 LRA 468, 

N. J.—Ammon v. Newton, 50 N. J. 
Biot 14 A 610. 


. Y.—Peo. v. Marx, 99 N. Y. 377, 
2 NE 29, 52 AmR 934; Dibble v. 
Hathaway, 11 Hun 571. 

Oh.—Palmer v. State, 39 Oh. St. 
236, 48 AmR 429. 

Or.—State v. Dunbar, 13 Or. 591, 
ii Pi 298; 57 AmR 33: 

[a] The term “blend” means a 


mixture of like substances, not ex- 
cluding harmless coloring or flavor- 
ing ingredients used for coloring or 
flavoring only, and its use on the 
label or brand of an article of food, 
in connection with the name of a 
staple article, is sufficient to indi- 
cate that the article bearing the label 
is a mixture and imitation. U.S. v. 
Sixty-Kight Cases of Syrup, 172 Fed. 
781;" Peo. v. Butler; 134° App. “Div. 
151, 118 NYS 849 [app dism 200 N. 
Y. 556 mem, 98 NE 1127 mem]. 

83. See statutory provisions: and 
Peo. v. Butler, 134 App. Div. 151, 118 
NYS 849 [app dism 200 N. Y. 556 
mem, 93 NE 1127 mem]. 

[a] “Blended Maple Syrup” is an 
article well known to the trade con- 
sisting in part of maple sugar and in 
Sot te Neri e sugar. Adams v. 

ew England Maple Syrup Co., 
Mass. 475, 97 NE 85. pe oD 

[b] Cottolene is the distinctive 
trade name of a compound ‘“com- 
posed of cottonseed oil and beef fat.’” 
Lichtensteiger v. State, 89 Nebr. 356, 
131 NW 6238. 

[c] Use of the words “Hudson’s: 
Extract” on an imitation of vanilla, 
without giving any indication of 
what the article is composed, con- 
stitutes misbra.ding, in violation of 
the Pure Food and Drugs Act, in the 
absence of evidence that the words 
“Hudson’s Bxtract” have a_well- 
known trade meaning. Hudson Mfg. 
os Vee Us S192 Wed) 92011 ROCA 

84. Jasnowski vy. Recorder’s Ct. 
Judge, 195 Mich. 269, 160 NW 907: 
Peo. v. Rotter, 131 Mich. 250, 91 NW 
167; State v. Essex, (Wis.) 175 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 19-22] 


enacted in regard to these articles ** have merely 
attempted to regulate their manufacture and sale in 
such a manner as to prevent their being sold for 
Some of the statutes, directed 
against the sale or manufacture of colored oleomar- 
garine,®? have been construed not to forbid the sale 
or manufacture of oleomargarine which has been 
given a yellow color, not by means of artificial color- 
ing matter, but by the use of ingredients naturally 
producing a yellow color,’ while others have been 
construed as forbidding the manufacture or sale 
of oleomargarine or imitation butter of the color 
of yellow butter, regardless of whether the color 
is produced by the use of coloring matter or the 
use of ingredients which naturally produce the color 
In some states laws have been 
enacted wholly prohibiting the manufacture or sale 


genuine butter.s¢ 


of yellow butter.®® 


of oleomargarine.®° 


795; Anness v. Grivell, 
B. 685. 


ELOU5 AL STK: 
And see cases infra notes 
85-89; and supra § 6. 

[a] In Pennsylvania, the prohibi- 
tory statute of 1885 has been re- 
pealed and the manufacture and sale 
of oleomargarine in that state au- 
thorized) sMeCann. w..\Coms) 198 Pa! 
599, 48 A 470. 

85. See statutory provisions; and 
U. S. v. Braun, 158 Fed. 456; State v. 
Shortell, 174 Mo. A. 153, 156 SW 
988; Peo. v. Briggs, 114 N. Y. 56, 20 
NE 820, 23 AbbNCas 108; Peo. v. 
Arensberg, 105 N. Y. 123, 11 NE 277, 
59 AmR 483, 26 NYWklyDig 119, 5 N. 
VYoiCr (sien eos Vv. Dold, 63tuns oes: 
18 NYS 643; Peo. v. Simpson, etce., 
Co., 62 Misc. 240, 114 NYS 945 [aff 
133 App. Div. 889 mem, 118 NYS 1132 
mem]j; Peo. v. Berwind, 38 Misc. 
315, 77 NYS 859; Waterbury v. 
Egan, 3 Misc. 355, 23 NYS 115; Lau- 
ferty v. Wheeler, 11 AbbNCas (N. 
Y.) 220, 63 HowPr 488; Millard v. 
Allwood, [1912] 1 K. B. 590; Burton 
vy. Mattinson, 20 Cox C. C. 262; Rob- 
erts v. Leeming, 69 J. P. 417. 

[a] The federal statute of August 
2, 1886 (24 St. at L. 210 ec 840 § 6), 
forbidding the sale of oleomargarine 
except from original stamped pack- 
ages, applies solely to the manufac- 
turers and dealers. Morris v. U. S., 
168 Fed. 682, 94 CCA 168 [certiorari 
den 214 U. S. 527, 29 SCt 704, 53 L. 
ed. 1068]. f 

[b] The Ohio statute defining 
oleomargarine and regulating its sale 
does not apply to admittedly pure 
putter, although the latter is defi- 
cient in butter fats. State v. Ran- 
sick, 62 Oh, St. 283, 56 NE 1024. 

[ec] Under- the English statute: 
(1) A mixture of butter and fresh 
milk is not margarine. Bayley v. 
Pearks, 20 Cox C. C. 289, (2) A sub- 
stance made entirely from vegetable 
products in imitation of butter is 
margarine. Wilkinson v. Alton, 21 
CoxtiC C655. 

86. U. S.—Plumley v. Massachu- 
setts, 155. U. S. 461, 15 SCt 154, 39 
L. ed. 223. 

Me.—State v. Rogers, 95 Me. 94, 
49 A 564, 85 AmSR 395. 

Md.—McecaAllister v. State, 72 Md. 
390, 20 A 148; Pierce v. State, 63 
Md. 592. 

Mass.—Com. v. Crane, 162 Mass. 
506, 39 NE 187; Com. v. Huntley, 156 
Mass. 236, 30 NE 1127, 16 LRA 839 
{aff 155 U. S. 461, 15 SCt 154, 39 L. 
ed. 223]; Com. v. Bean, 148 Mass. 


172, 19 NE 163. ; 
oR RINE Miller, 203 Mich. 
596, 170 NW 

N. H.—State v. Ball, 707 .N. Hi. 40; 
46 A 50. 

N. Y.—Peo. v. Waters, 114 App. 
Div. 669, 100 NYS 177 [aff 188 N. Y. 
632 mem, 81 NE 1171 mem]; Peo. v. 
Meyer, 44 App. Div. 1, 60 NYS 415; 
Peo. v. Wellner, 87 Misc. 334, 149 
NYS 999; Peo..v. Guiton, 73 Misc. 
408, 183 NYS 353 [aff 210 N, Y. 1, 108 
NE 773, LRA1915A 757], See infra 


FOOD 
[§ 20] ¢. 


in imitation of 


[in 22; [Gs 
tries. 


§ 28. 
[a] In New York it is not neces- 
sary, to constitute an offense under 


the statute that the person buying 
be deceived, or that there be an in- 
tention to deceive him where the 
Subject is in imitation and sem- 
blance of butter, and likely to de- 
ceive buyers in general. Peo. v. 
Arensberg, 105 N. Y. 123, 11 NE 277, 
59 AmR 483, 26 NYWklyDig 119, 5 
INeOa Cr Sin. 

87. See statutory provisions; and 
Jasnowski v. Detroit Recorder’s Ct. 
Judge, 195 Mich. 269, 160 NW 907; 
Peo.) v., Rotter, 131 Mich, 250, 92 
NW 167; State v. Manley, 34 S. D. 
634, 150 NW 291. 

[a] The phrase “yellow butter,” 
(1) as used in Acts (1901) No. 22, 
making it an offense to sell or offer 
for sale oleomargarine colored in 
imitation of “yellow butter’ made 
from pure milk or cream of the 
same, means any butter produced 
from pure milk or cream thereof 
having a ‘“‘perceptible shade” of yel- 
low. Peo. v. Phillips, 131 Mich. 395, 


91 NW 616. (2) The term ‘yellow 
butter,” in St. [1917] § 4607c, pro- 
hibiting the sale of oleomargarine 


which is an imitation of yellow but- 
ter, means butter of that shade or 
color of butter which is usually and 
ordinarily described as yellow, as 
distinguished from pale straw, light 
yellow, or any shade of yellow light- 
er than that usually and commonly 
referred to as yellow butter, such as 
is produced in the summer time. 
State v. Essex, (Wis.) 175 NW 795. 


{b] “Butter of a shade or tint 
of yellow’ means not only yellow 
butter, but all butter having any 


shade of yellow. State v. Hanson, 
118 Minn. 85, 136 NW 412, 40 LRANS 
865, AnnCas1913E 405. 


[ec] Sale of coloring matter with 
oleomargarine is prohibited in New 
York. Peo. v. Von Kampen, 210 N. 


Y. 381, 104 NE 942. 

88. Bennett v. Carr, 134 Mich. 2438, 
96 NW 26; Ammon v. Newton, 50 N. 
J. li. 5438,°14-A 610; Peo. v..Guiton, 
73 Mise. 408, 133 NYS 353 [rev on 
other grounds 152 App. Div. 614, 137 
NYS 600 (rev on other grounds 210 
N. Y. 1, 103 NE 773, LRA1915A 757)]; 
McCann v. Com., 198 Pa. 509, 48 A 
470; Com. v. Vandyke, 13 Pa. Super. 
484. 

g9. State v. Armour Packing Co., 
124 Iowa 323, 100 NW 59, 2 AnnCas 
448; Com. v. Ignatavig, 49 Pa. Super. 
397; Com. v. Clewell, 49 Pa. Super. 
389; Com. v. Mellet, 27 Pa. Super. 
41 [dist McCann v. Com., 198 Pa. 509, 
48 A 470 and Com. v. Vandyke, 13 
Pa. Super. 484 as~ decided under 
earlier statute]. See also Meyer v. 
State, 134 Wis. 156, 114 NW 501, 14 
LRANS 1061 (although oleomarga- 
rine is not colored with a dye so as 
to imitate yellow butter, but the 
color of yellow butter is produced 
by an ingredient which performs the 
same coloring function and at the 


Imitations of Lard and the Like. 
some states the manufacture and sale of cottolene 
and other substitutes for lard and the like is 
regulated by statute. 

[§ 21] d. Imitations of Vinegar. In some juris- 
dictions statutes have been enacted prohibiting the 
manufacture or sale of any adulterated 9? or arti- 
ficially colored %* vinegar, or any vinegar or product 


[26C.J.] 763 


In 


cider vinegar which is not cider 


vinegar,°* and in some cases the statutes establish 
a standard or test for vinegar which may be law- 
fully sold,®> or prohibit the misbranding of such 
substitutes or adulterated products so as to mis- 
lead the public.%® 

Importationgs from Foreign Coun- 
The importation of certain food products 
from foreign countries is sometimes regulated by 


same time adds necessary qualities 
to the compound, the article may 
be under the ban of the statute, 
if the maker could have employed 
another ingredient which would not 
perform such coloring function). 

90. See statutory provisions; and 
supra § 6. 

91. See statutory provisions; and 
State v. Neslund, 141 Iowa 461, 120 
NW 107; State v. Snow, 81 Iowa 642, 
BTS NOW 7 et eh RA. 9/356: See eoynve 
Finch, 74 Misc. 575, 131 NYS 1039. 

[a] Labeling imitation. — Cotto- 


lene manufactured so as to resemble 


lard is required by Gen. St. 
§§ 7028, 7037 to be labeled 
Substitute.” State v. Hanson, 
Minn. 42, 86 NW 768, 54 LRA 468. 
And see supra § 11. 

92. See statutory provisions; and 
Peo. v. Niagara Fruit Co., 75 App. 
Dively Wisely S805 fate) 7S Ney. 
629 mem, 66 NE 1114 mem]. 

[a] The addition of pure water 
to apple juice for the purpose of re- 
ducing it from an unpalatable acid 
to merchantable vinegar does not 
constitute a violation of New York 
Agricultural Law § 50 (Laws 1893 
p 667 c 838), defining the term ‘‘cider 
vinegar’ as used in that law as vine- 
gar made exclusively from 
apple juice, the word ‘‘pure” being 
construed to mean “free from mix- 
ture or contact with that which is 
deleterious, impairs, vitiates, or pol- 


lutes.”” Peo. v. Henry J. Heinz, 90 
App. Div. 408, 86 NYS 141. 
93. See statutory provisions; and 


State v. HBarl, 152 Mo. A, 235, 138 
SW 402 (colored with caramel); Peo. 
v. Lang, 164 NYS 5 (adding color- 
ing matter to artificial vinegar); 
Comsi-ve, Merry, 25: Pa. Disti 575,044 
ParmnCoy 691. 

94. See statutory provisions. 

[a] Cider vinegar made from cores, 
peelings, etc.—The manufacture and 
sale of a product extracted from cores, 
peelings, and small pieces of apples, 
soaked in river water, and with color- 
ing matter added to give it the ap- 
pearance of cider vinegar, is unlaw- 
ful under N. Y. Laws 1893 c 338 
§§ 50-538, as amended by Laws 1901 
ec 308. Peo. v. Niagara Fruit Co., 
75 App. Div. 11, 77 NYS 805 [app 173 
N. Y. 629 mem, 66 NE 1114 mem]. 

[b] A mixture of white distilled 
vinegar and sugar vinegar to make 
a product resembling cider vinegar 
is adulterated and prohibited by 
Pure Food Act § 11. Peo. v. Wil- 
liam Henning Co., 260 Ill 554, 103 
NE 530, 49 LRANS 1206. 

95. See statutory provisions; and 
U. S. v. 100 Barrels of Vinegar, 188 
Fed. 471; Peo. vy. Worden Grocer Co., 
118 Mich. 604, 77 NW 315. 

96. See statutory provisions; and 
U. S. v. Ten Barrels of Vinegar, 186 
Fed. 399; State v. Earl, 152 Mo. A, 
235, 133 SW 402; Peo. v. Niagara 
Kruig.Cog.1b) Appy Div. Lie 7GsNNS 
805: [aff 173 N. Y. 629 mem, 66 NE 
1114 mem]; and supra § 11. 
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statute.°? 
[§ 23] 7. War Regulations. 


[§ 23a] 
tities. 


8. 


[§ 24] D. 


Construction, 


97. 
infra § 81, 
[a] Importation of tea.—Macy v. 


Browne, 215 Fed. 456 [rev on other 
grounds 224 Fed. 859, 140 CCA 45]; 
U. S. v. Twenty Chests of Tea, 208 
Fed. 89. 

{b] Importaticn of margarine or 
margarine cheese.—Foot vy. Findlay, 
[1909] 1 K. B. 1; Kelly v. Lonsdale, 
[1906] 2 K. B. 486; Rex v. Monsted, 
[1906] 2 K. B. 456. 

{c] Federal and state statutes 
not in conflict.—Act of congress 1890 
e 839, providing that it shall be un- 
lawful to import into the United 
States any adulterated or unwhole- 
some food, or liquor mixed with any 
poisonous or noxious chemicals, drug, 
or other ingredient injurious tu 
health should not be construed to 
authorize the importation into any 
state of any articles of food adul- 
terated for the purpose of deceiving 


and defrauding purchasers, where the. 


sale of such adulterated articles or 
having them in possession for sale 
is forbidden by a statute of the state. 
Grossman v. Lurman, 171 N. Y.:329, 
63 NE 1097, 98 AmSR 599 [aff 192 
Waes sso cANSCt 2847 48 rhimed. Lon: 

98. See statutory provisions; and 
Henrickson v. Pacific Coast Packing 
Co., 109 Wash. 644, 187 P 377 (con- 
struing Federal Food Control Act). 

99. See statutory provisions; and 
Rex v. Smyth, [1918] 2 Ir. 402 (fix- 
ing price of butter); Rex v. McDon- 
nell, [1918] 2 Ir. 398 (fixing weight 
of bread); Rex v. O’Neill, [1918] 2 
Ir. 395 (regulating sales of bacon); 
RexivarOlbrieny o20 in: e342 Star 
TNeamCowave, Davies S20 Janie 269% 
Hussey v. Exeter Corp., 87 L. J. Ch. 
443 (occupation of land to provide 
food supply); Sainsbury v. Saunders, 
88 L. J. K. B. 441 (fixing price of 
tea); Wyatt v. Erlam, 87 L. J. K. B. 
1043 (fixing price of milk); Hildreth 
MeV OUIS eS. Ls. Wie ES. De OO sei Ve 
Wood, 87 L. J. K. B. 913 (fixing price 
of milk); Hinde v. Allmond, 87 L. J. 
K. B. 893 (tea not food within the 
Food Hoarding Order); Tyrell v. 
Cole, 146 L. T. J. 125; Mackenna v. 
Joseph, 55 Se. L. Rep. 740; Mackenna 
Vv. City, ‘etc Dairies; 55 Ses 1.—-Rep. 
737; Allan v. Howman, 55 Se. lL. Rep. 
273; Pearks’ Dairies v. Tottingham 
Food. Control Commn,; +35.) D0 R: 
114 (fixing price of margarine); The 
San Jose, 12; Buckineg- 
ham v. Wo NeT 35a 
Campbell v. Spears, [1918] W. N. 351 
(Food Hoarding Order of 1917 con- 
strued). : 

[a] Imposing conditions on sale 
of food.—Welch v. Russell, 87 L. J. 
K. B. 1038; Warrington v. Windhill 
Industrial Soc., 118), I. Rep. N.S. 
aoe Cotmaneav.” Carryyl4e ele Da 

1-3. See statutory provisions. 

[a] Under the Massachusetts stat- 
ute (Rev. L. c 7 § 44) which pro- 
vides that “Whoever, being engaged 
in the business of selling ice at re- 
tail, refuses to sell, from any place 
or vehicle engaged in the regular dis- 
tribution of ice at retail, a piece of 
ice at the fair value thereof to any 
person, other than an ice dealer, shall 
... be punished by a fine of not 
more than one hundred dollars,” the 
words “any... vehicle engaged in 


During the World 
War a number of emergency food regulations were 
promulgated in this country,®’ and in England. 
Compelling Sales in Small Quan- 
It has been sometimes made an offense, by 
statute, for dealers in certain articles of food to 
refuse to sell them in small quantities.+? 
Operation, and Re- 
peal of Statutes and Ordinances.* 
subject to the general rules as to the construction,® 


a statute prohibiting 


FOOD 


‘ 


statutes, 


Food laws are 


tail” do not include delivery wagons 
sent out to perform contracts pre- 
viously made but the statute is li- 
mited to carts peddling ice. Com. v. 
Woods, 225 Mass. 78, 113 NE 837. 

4. Construction of statutes as to 
adulteration see Adulteration § 4. 

5. See Statutes [36 Cyc 1102 et 
seq]; and cases infra this note, and 
notes 8-138. 

[al Statutes in pari materia 
should be construed with a view to 
harmonizing them and giving effect 


to both. Jasnowski v. Recorder’s Ct. 
Judge, 195 Mich. 269, 161 NW 907; 
State v. Manley, 34 S. D. 634, 150 
NW 291; Sue Lung v. State, (Tex. 
Cr.) 117 SW 857; ‘Mantel v.: State, 
oye Ressi@r, Cab 6.) TUT Se SIWeesD ome o 
AmSR 818. But see Peo. v. Ander- 


son “eal Co. 178) LI Aki? 4-((doetrine 
inapplicable where there is no incon- 
sistency in the two acts and the 
terms of -each are clear and unam- 
biguous). 

[b] “Whoever” includes corpora- 
tion. — The word “whoever,” under 
Rev. L. c 56 § 55, which provides a 
punishment for the possession of 
adulterated milk with intent to sell, 
includes a_ corporation. Wome ive 
Graustein, 209 Mass. 38, 95 NE 97. 

{[c] “Any person.’—Shipment by 
a warehouseman, not a manufacturer 
or dealer, of adulterated or mis- 
branded articles of food from one 
state to another is within the Pure 
Food and Drugs Act forbidding such 
shipment by “any person.” U.S. v. 
Buffalo Cold Storage Co., 179 Fed. 
865. 

6. See Statutes [36 Cyc 1191 et 
seq]; and cases infra notes 


7 See Statutes [86 Cyc 1068 et 
seq]; and cases infra notes 17—21. 

& . State v. Wiglesworth, 93 Kan 
610, 144 P 8381; Armour v. State 
Dairy,.etc., Comrs., 159 Mich. 1, 123 
NW 580, 25 LRANS 616; State v. 


Swift, 273 Mo. 462, 200 SW 1066 [rev 
(A.) 198 SW 457]. 

{a] The word “may,” as used in 
the adding of 
deleterious matter which “may” ren- 
der an article of food injurious to 
health, is used in its ordinary sense 
as expressing ability, liability, pos- 
sibility, or probability of its so do- 
ing. U. S. v. Lexington : Mill, ete., 
Cos 232 Unise Soo ete Ce ts3.t bos als 
ed. 658. 

[b] The term “sausage” should be 
construed in the ordinary and gen- 
erally accepted use of the term to 
mean an article of food composed 


of meat, salt, spices, without the 
addition of cereals, and not in ac- 
cordance with its customary 


use by manufacturers and dealers. 
Armour v. State Dairy, etc., Comrs., 
ne Mich. 1, 123 NW 580, 25 LRANS 
616. 

[ce] 
mixed state, is not a syrup in the 
common sense of the latter term. 
McDermott vy. State, 143 Wis. 18, 126 
NW 888, 21 AnnCas 1315. 

9. U. S—Hipolite Egg Co. v. U. 
S., 220 U. S. 45, 31 °SCt 364, 55 L, ed. 
3643) Us Sirv. Corbett, 2115 UL'S.2 233) 
205 SCtosly 34 qunveds Lies visieave 
Four Hundred and Forty-Three Cans 
of Frozen Egg Product, 193 Fed. 589, 
113 CCA 457 [rev on other grounds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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operation,® and repeal, suspension, or revival’ of 
Thus they are usually to be construed so 
as to give effect to the ordinary meaning of words.® 
They should be liberally and reasonably construed 
so as to give substantial effect, wherever possible, 
to the legislative intent, for the protection of the 
public.? They should not be narrowed, in their con- 
struction, so as to exclude cases clearly within their 
intent;!° nor should they be stretched beyond their 
legitimate scope to cover matters not clearly meant 
to be included." 


See statutory provisions; and | the regular distribution of ice at re- 


In case of an ambiguity they 


tes Si cli2s 33. SCblb0,. > titeneds 

D. C.—Dade v. U. S., 40 App. 94; 
Galt tvaA We |S.23 9 Ags aks 70a the amar 
Cella, 37 App. 423. 

Ind.—State v. Closser, 179 Ind. 230, 
99 NE 1057. 

Iowa.—State v. Schlenker, 112 Iowa 
642, 84 NW 698, 84 AmSR 360, 51 
LRA 347. 

N. Y.—Wilson v. Israel, 227 N. Y. 
423, 125 NE 819; Peo. v. Fruden- 
berg, 155 App. Div. 199, 140 NYS 17 
[aff 209 N. Y. 218, 103 NE 166]. 

Or.—Hoefler vy. Mickle, 78 Or. 399, 

45302 Alt 
_{a] Rule applied.—(1) The inten- 
tion of the legislature to be extracted 
from the Pennsylvania act of 1899 
regulating “the manufacture and sale 
of oleomargarine, is to prohibit the 
imitation of yellow butter by any ad- 
mixture or addition to oleomargarine 
during or after manufacture; and the 
effect of the statute is that butter 
may be colored yellow, but oleomar- 
garine may not be so colored. Com. 
v. Vandyke, 13 Pa. Super. 484. (2) 
Under New York Agricultural Law 
(Consol. L. 1909 ec 1) § 41, providing 
that no oleomargarine shall be sold 
or offered for sale save in sealed 
packages the original seal of which 
shall be unbroken, it is a violation 
to sell a package of oleomargarine 
wrapped in parchment paper with 
a band around it attached to the seal, 
where the band is broken, so that 
there is no difficulty in opening or 
changing the contents of the pack- 
age. Peo. v. Fichten, 146 App. Div. 
307, 180 NYS 704. (3) The serving 
at a public restaurant of oleomar- 
garine as a substitute for butter, 
which, although not eaten, is paid 
for as part of the meal and carried 
away by the customer, constitutes a 
sale thereof within the prohibition 
of the statute. Com. v. Miller, 131 
Pa. 118,_18-A7938, 6 LRA 633. 

[b] Statutes providing for the re- 
covery of penalties should be given 
a reasonable construction so as to 
effectuate the intention of the legis- 
lature. Peo. v. Abramson, 137 App. 
Div. 549, 122 NYS 115; Peo. v. Gil- 
mor, 73 App. Div. 4838, 77 NYS 278; 
Peo. v. Martin, 88 Mise. 519, 151 NYS 
69; Peo. v. Berwind, 38. Mise. $15, 
77 NYS 859; Peo. v. Wilson, 179 App. 
Div. 301, 166 NYS 329 (penalty may 
be recovered before @efendant’s con- 
viction in a criminal case, where such 
is the clear intent of the statute). 

[c] The term “cane sugar” as 
used in Ind, L. (1907) e¢ 104 was con- 


strued to include beet sugar. Cur- 
tice v. Barnard, 209 Fed. 589, 126 
CCA 411. 

{[d] The term “common table 


salt” as used in Ind, L. (1907) ce 104 
was construed tv include rock salt. 
Curtice v. Barnard, 209 Fed. 589, 126 
CCAr411% r 

10. Ex p. Reineger, (Cal.) 193 P 
81; Stull v. Reber, 215 Pa. 156, 64 A 
419, 7 AnnCas 415; Com. v. Ferry, 21 
Pa. Dist. 541. 

11. Mass.—Com. v. Boston White 
Cross Milk Co., 209 Mass. 30, 95 NE 
85, AnnCasi1912B 386. 

Minn.—State v. Rumberg, 86 Minn, 
399, 90 NW 1055. 

Nebr.—State v. Swift, 84 Nebr. 244, 
120 NW. 1127, 


§§ 24-26] 


should be given a construction that will render them 
intelligible and valid rather than vague and con- 
tradictory, or otherwise void.1? To the extent that 
they are of a penal nature they should, however, be 
construed strictly. An act relating to a specific 
article takes precedence over a general statute.4 A 
state statute forbidding the shipment of unwhole- 
some articles applies to all shipments of such ar- 
ticles whether intra-state or interstate.5 A food 
law will not have a retroactive effect, unless its 
express letter or clearly manifested intention re- 
quires that it should have such effect.1® An existing 
statute or ordinance is repealed by a subsequent 
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one covering the whole of the same subject matter, 
and intended as a substitute for the former;}* but 
repeal by implication is not favored;1% and the 
later act will be regarded as merely an additional 
regulation where it does not cover the same subject 
matter or 1s not so repugnant to the earlier stat- 
ute that both may not be enforced together.19 The 
later act may sometimes continue, rather than re- 
peal, the earlier one.2® The enactment of a pure 
food law by the legislature does not operate to 
repeal an existing law authorizing municipal cor- 
porations to pass ordinances to promote the public 
health.?1 


III. VIOLATIONS OF REGULATIONS 


[§ 25] A. What Constitutes—l1. In General. 
Where one is, accused of the violation of a food 
regulation, his guilt depends upon whether his acts 
come within the terms of such regulation,?? as rea- 
sonably construed,?* and whether intent*4 and 
guilty knowledge,?® on his part, are shown, where 
these constitute essential ingredients of the of- 
fense. The violation of rules or regulations pre- 
scribed by executive officers does not constitute an 
offense where such regulations are not authorized by 
statute or are not given the force and authority 
of law.26 And violations of such regulations, which 
are not in themselves violations of any legislative 


N. Y.—Bell v. Moen’s oo Ogee Co, 445. 


Cement Co., 82 App. Div. 362, 


B. C.—Rex v. Garvin, 14 B. C. 260. 


act or of the common law, are not criminal, in the 
absence of a previous legislative act prescribing a 
punishment therefor, and neither forfeitures, fines, 
nor penalties may be prescribed, imposed, or in- 
flicted therefor, either by executive officers, or by 
courts.?7 

[§ 26] 2. Intent.?® As a general rule a specific 
criminal intent is not essential to sustain a con- 
viction for the violation of food statutes.2®9 Thus 
such an intent is not an essential element of such 
offenses as keeping unwholesome food stuffs for sale 
contrary to law,°° selling or having for sale food 
that is adulterated * or below the legal standard,3?. 


Us S. vs. (One) Car! Load {of .Cornoe 
Horse, etc., Feed, 188 Bed. 453; U. 


NYS 1084. 

Oh.—State v. Ransick, 62, Ohv St. 
283, 56 NE 1024. 

Pa.—Stull v. Reber, 215 Pa. 156, 
64 A 419, 7 AnnCas 415; Com. v. 
Ferry, 21 Pa. Dist. 541. 

R. I.—State v. Luther, 20 R. I. 472, 
40 A 9. 

[a] Rule applied.—(1) A product 
of a patented chemical process for 
treatment of milk, called “concen- 
trated milk,” diluted by water, does 
not constitute ‘milk,’ within Rev. 
L. ec 56 § 55, prohibiting the keeping 
for sale of milk to which water has 
been added. Com. v. Boston White 
Cross Milk Co., 209 Mass. 30, 95 NE 
85, AnnCas1912B 386. (2) The term 
“package” as used in L. (1907) ¢ 63, 
prohibiting the sale of certain ar- 
ticles of food in package form un- 
less the weight or measure is stated 
on the outside of the package, was 
intended to apply only to such ar- 
ticles of food as are put up in arti- 
ficially determined sizes or quanti- 
ties, and not to hams or sides of 
bacon, the sizes and weights of which 
are determined by natural processes 
and which are subject to shrinkage 
of an uncertain amount. State v. 
Swift, 84 Nebr. 244, 120 NW 1127. 
(3) The Ohio act of May 16, 1894, 
defining oleomargarine aS any sub- 
stance, not pure butter, of not less 
than eighty per cent of butter fat, 
which substance is made as a sub- 
stitute for butter, does not include 
butter made from pure milk with- 
out any adulteration, although it 
may be deficient in butter fats, as 
such act does not purport to regu- 
late the sale or grade of butter. 
State v. Ransick, 62 Oh. St. 283, 56 
NE 1024. 

12. In re Hoffman, 155-Cal. 114, 
99 P 517, 132 AmSR 75; St. Louis v. 
Kruempeler, 235 Mo. 710, 1389 SW 
446. 

1= Ue S—UWaSesv. 16590LCasesof 
Tomato Pulp, 255 Fed. 228. 

Iowa.—State v. Neslund, 141 Iowa 
461, 120 NW 107. 

N. Y.—Peo. v. Braested, 30 App. 
Div. 401, 51 NYS 824; Schmidt v. 
Justus, 46 Mise. 459, 92 NYS 362. 

Oh.—State v. Ransick, 62 Oh. St. 
283, 56 NE 1024. 

Pa.—Com. v. Kebort, 212 Pa. 289, 
61 A 895; Com. v. Hinhorn, 43 Pa. 


a see Statutes [36 Cyc 1183 et 
seq]. 

But see U. S. v. Antikamnia 
Chemical Co.,) 3% App. (D. C.)=343 
(while the Pure Food and Drugs Act 
contains penal provisions, without 
which it could not be enforced, it 
was enacted to remedy the great 
mischief resulting from the unre- 
stricted sale of adulterated drugs 
and articles of food, and ought to be 
given, where possible, a construction 
that will effect the general legisla- 
tive intention). 

14. Pierre Viaus Maple Co. v. 
Dairy, ete., Comrs., 154 Mich. 73, 117 
NW 553. 

15. Peo. v. Bishopp, 44 Misc. 12, 
89 NYS 709 [aff 106 App. Div. 266, 
94 NYS 773]. 

16. Peo. v. Wendel, 217 N. Y. 
260, 111 NE 846, AnnCasi916B 701 
(cold storage). 


17. District of Columbia v. Co- 
burn, 35 App. (D.°C.) 324; State v. 
Squibb, 170 Ind. 488, 84 NE 969; 
Peo. v. Brill, 120 Mich. 42, 78 NW 
10138. And see Statutes [386 Cyc 
LOCATE 

18. District of Columbia v. Simp- 


sonje47* App: (Di NC. )'e6: St.) Louisev. 
Kruempeler, 235 Mo. 710, 139 SW 
446; St. Louis v. Niehaus, 236 Mo. 8, 
139 SW 450; St. Louis v. Meyer, 235 
Mo. 699, 139 SW 438; St. Louis v. 
Ameln, 235 Mo. 669, 139 SW 429; 
Beha v. State, 67 Nebr. 27, 93 NW 
155, 2 AnnCas 846. And see Stat- 
utes [36 Cye 1071]. But see Jersey 
City v. Hennessey, 92 N. J. L. 606, 
106 A 405 (the act of March 29, 1904, 
so far as it relates to the power to 
deal with the purity of milk is im- 
pliedly revoked by the act of May 
20, 1907 as amended by the act of 
March 17, 1911). 

19. St. Louis v. Kruempeler, 235 
Mo. 710, 1389 SW 446; St. Louis v. 
Meyer, 235 Mo. 699, 139 SW 438; St. 
Louis v. Ameln, 235 Mo. 669, 139 SW 
429; St. Louis v. Niehaus, 236 Mo. 8, 
139 SW 450; Beha v. State, 67 Nebr. 
27, 983 NW 155, 2 AnnCas 846. 

20. .State v. Beck, 139 Wis. 37, 
119 NW 300. 

21. Chicago v. Union Ice Cream 
Mfeis Conw252)) Ill, 811, 796) INN 872; 
AnnCasi1912D 675. 

22. U. S.—uvU. S. v. One Hundred 
Barrels of Vinegar, 188 Fed. 471; 


S. v. Mayfield, 177 Fed. 765. 
Ind.—State v. Squibb, 170 Ind. 488, 
84 NE 969. \ 
Mass.—Com. v. Raymond, 97 Mass. 
567; Com. v. Flannelly, 15 Gray 195. 
N. J.—State Bd. of Health v. Van- 
druensy Ul SNe adn lana t43, ioe Aulooe 
N. Y.—Verona Cent. Cheese Co. v. 
Murtaugh, 50 N. Y. 314 [rev 4 Lans. 
Ms) Peoe ven Hox, 4.-App uDiveesses 
NYS 635; Peo. v. Henderson, 74 Misc. 
577, 131 NYS 997. 
Oh.—State v. Rippeth, 71 Oh. St. 
85, 72 NE 298. 
R. I.—State v. Smith, 10 R. I. 258. 
23. District of Columbia v. Gar- 
rison, 25 App. (D: 'C.).»563;. Peo. ‘v- 
Sc es, 61 Mise. 410, 113 NYS 


24. See infra § 26. 


25. See infra § 27. 
26. State v. Elam, 91 Nebr. 460, 
136 NW 59, 39 LRANS 686. But 


see U. S. v. Frank, 189 Fed. 195 [dis- 
appr: U. S. v. St. Louis, ete., Mills, 
189 Fed. 191] (as to consideration 
of circular issued by secretary of 
agriculture, under the act of March 
3, 1908, in determining what consti- 
tutes the offense of adulteration un- 
der the Pure Food and Drugs Act). 

27. U.-S. v. 11,150 Pounds of But- 
ter, 195 (Med:) 658,9115" CGA 463. 

28. See also Adulteration § 15. 

29. U. S.—Royal Baking Powder 
Co. v. Donohue, 265 Fed. 406. 

Mass.—Com. v, Gray, 150 Mass. 
327, 23 NE: 47. 

N. H.—State v. Ryan, 70 N. H. 196, 
46 A 49, 85 AmSR 629. 

Porto Rico.—Peo. v. Vazquez, 26 
Porto Rico 13. 

Wis.—Scott v. State, 171 Wis. 615, 
177 NW 615; Welch v. State, 145 Wis. 
86, 129 NW 656, 32 LRANS 746. See 
cases infra notes 30-36; and infra 
§ 32. See also Hefernan v. Neumond, 
198 Mo. A. 667, 684, 201 SW 645 
(where it was said “with respect to 
the violation of a ‘pure food statute’ 


the question of intent is not ma- 
terial’). 
30. Peo. v. Friedman, 138 App. 


Div. 29, 122 NYS 500 [aff 200 N. Y. 
591 mem, 94 NE 1096 mem]. And see 
infra. § 32. 

31. Peo. v. Tsitsera, 138 App. Div. 
446, 122 NYS 915. 

32. Weigand vy. District of Col- 
umbia;- 22"Appy €D.9C) 5595 Com. -v. 
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or the sale of which is otherwise forbidden by law ;3* 
or shipping adulterated or misbranded articles of 
food in interstate commerce,** or of the offense of 
over reading or under reading or in any other man- 
ner making an untrue test of butter or cream.*® 
Intent is not an essential element of the offense of 
wrongfully selling oleomargarine under the name of, 
and under the pretense that the same is, butter, 
under some statutes,?* but under others it is.27 And 
there are other statutes under which the intent of 
accused is an essential element.?® 
dinance prohibiting the fraudulent sale of diseased, 
spoiled, or unwholesome meat, the mere sale of 
‘spoiled meat does not show a fraudulent intent with- 


in the meaning of the ordinance.*® 
[§ 27] 3. Guilty Knowledge.*° 


guilty knowledge on the part of accused is an 
essential element of the offense of furnishing un- 
And where the statute makes 


wholesome food.*! 


Wheeler, 205 Mass. 384, 91 NE 415, 
137 AmSR 456, 18 AnnCas 519. 

33. Weigand v. District of Colum- 
Diatella ADD C Oi Cais DOI ECOn aie 
Hillman, 58 App. Div. 571, 69 NYS 
66, 15 N. Y. Cr. 394; Welch v. State, 
145 Wis. 86, 129 NW 656, 32 LRANS 
746. 

{a] The intention to imitate the 
color of natural butter need not be 
shown in a prosecution under L. 
(1893) ¢ 338, as amended by L. (1897) 
e 768, prohibiting the sale of oleo- 
margarine manufactured in imita- 
tion of natural butter, since it is 
immaterial. Peo. v. Hillman, 58 App. 
Div. 571,569) NYS 66,,15 Ne ¥e.Cr.. 394. 

{b] Milk below standard.—In a 
prosecution for selling milk that did 
not bear the prescribed test, it is 
immaterial for what purpose defend- 
ant had the milk on hand. Weigand 
v. District of Columbia, 22 App. (D. 
ODR559: 

34. U. S. v. 267 Boxes of Maca- 
TOniw22o Med. 79:4. U2 ‘S:-vse ‘Thirteen 
Crates of Frozen Eggs, 215 Fed. 584, 
131 CGA 584 [aff 208 Fed. 950]; U. 
S. v. Thirty-Six Bottles of London 
Dry Gin, 210 Fed. 271, 127 CCA 119 
[rev 205 Fed. 111]; U. S. v. Sprague, 
208 Fed. 419. 


835. State v. Thorp, 94 Nebr. 310, 
143 NW 202, AnnCasi914D 180. 
86. State v. Maurer, 255 Mo. 152, 


165 SW 551, AnnCasi915C 178 [rev 
174 Mo. A. 162, 156 SW 991]. 

37. Peo. v. Laning, 40 App. Div. 
227.) 54 (NYS) .10575 State’ v. Hssex, 
(Wis.) 175 NW 795. 

[a] The intent inferred.—The in- 
tent or fact of conscious imitation 
of yellow butter may be inferred in 
a prosecution under St. (1917) 
§ 4607c, from the fact that oleo- 
margarine sold was an imitation of 
yellow butter. State v. Essex, (Wis.) 
175 NW 795, 

38. Peo. v. Laning, 40 App. Div. 

State v. Dunbar, 


227, 057 ONY SW1LO0S7s 
13, )Orstool; dat Pi o2982 67" Am R ess 
Peo. v. Gautier, 20 Porto Rico 311. 

39. DeWeese v. Peo., 61 Colo. 140, 
156 P 594, LRA1916E 326. 

40. See also Adulteration § 15, 

44, “Rex vy... Dixons iM.?2 & iS: f12, 
105 Reprint 516. 

42. Conn.—State v. 
76 Conn. 92, 55 A 589. 

Mass.—Com. v. Raymond, 97 Mass. 
567; Com. v. Flannelly, 15 Gray 195. 
) ae aR a v. Snyder, 44 Mo. A. 

N. Y.—Verona Cent. Cheese Co. v. 
Murtaugh, 50 N. Y. 314 [rev 4 Lans. 
Les Flanders v. Peo., 4 Alb. L. J. 
316. 

Oh.—Haas v. State, 2 OhS&CP 177, 
1 OhNP 248. 

Or.—Swank v. Battaglia, 84 Or. 
159, 164 P 705, LRA1917F 469. an 
219 SW 


Mussenholtz, 


Porto Rico.—Ferraris v. Peo., 
Porto Rico 793. : 
Tex.—Vaughn v. State, 


FOOD 


shown..43 


[§ 28] 


Under an or- 


At common law 


206. 

Hng.—Core v. James, L: R. 7'Q. 
B. 135, 

[a] Rule applied.— Under Pen. 


Code art 392, making it unlawful 
knowingly to slaughter for food any 
diseased animal, or to sell the flesh 
of any animal slaughtered when dis- 
eased, unless defendant knew at the 
time of the sale that the meat was 
diseased, he cannot be convicted. 
Teague v. State, 25’ Tex. A. 577, 8 
SW 667. 

{b] ‘‘Wilfully sell” means sell 
with guilty knowledge. State v. Nus- 
senholtz, 76 Conn. 92, 55 A 589. 

{c] Honest mistake of fact.—De- 
fendant, a grocer, purchased in the 
open market an adulterated cream 
of tartar. He was told by the deal- 
er that it was the best. He paid the 
highest price for it, and, believing 
it was pure and the best, sold it as 
an article of food. It was held that 
the sale was made by defendant un- 
der an honest mistake of fact which 
excused him. Peo. v. Fulle, 1 N. Y. 
Crs Lean 

43. U. S.—U. S. v. Sprague, 208 
Fed. 419; U. S. v. Twenty Chests of 
Tea, 208 Fed. 89. 

Ind.—Groff v. State, 171 Ind. 547, 
85 NE 769, 17 AnnCas: 133; Schmidt 
v. State, 78 Ind. 41. 

Iowa.—State v. Schlenker, 112 Iowa 
642, 84 NW 698, 84 AmSR 3860, 51 
LRA 347. 


Me.—State v. Rogers, 95 Me. 94, 
49 A 564, 85 AmSR 395. 
Mass.—Com. vy. Phelps, 210 Mass. 


109, 96 NE 69; Com. v. Graustein, 209 
Mass. 38, 95 NE 97; Com. v. Wheel- 
er, 205 Mass. 384, 91 NE 415, 137 
AmSR 456, 18 AnnCas 319; Com. v. 
Gray, 150 Mass. 327, 23 NE 47; Com. 
v. Evans, 132 Mass. 11; Com. v. 
Nichols, 10 Allen 199; Com. v. Far- 
ren, 9 Allen 489. 

Mich.—Peo. v. Worden Grocer Co., 
118 Mich. 604, 77 NW 315; Peo. v. 
Snowberger, 118 Mich. 86, 71 NW 
497, 67 AmSR 449. 

Nebr.—Lansing vy. State, 73 Nebr. 
124, 102 NW 264. 

N. H.—State v. Ryan, 70 N. H. 
196, 46 A 49, 85 AmSR 629. 

N. J.—Tomlinson v. Armour, 75 
Nit Tey 748, G0 Ay 814, 19» LRANS 
923; Waterbury v. Newton, 50 N. J. 
L. 534, 14 A 609; Newton v. Connell, 
SON jodi.) chap sd'6s 

N. Y.—Peo. v. Von Kampen, 149 
App. Div. 887, 184 NYS 710 [aff 210 
N. Y. 381, 104 NE 942]; Peo. v. Tsit- 
sera, 188 App. Div. 446, 122 NYS 
915; Peo. v. Greenberg, 134 App. Div. 
599, 119 NYS 325; Peo. v. Teele, 131 
App. Div. 87, 115) NYS) 212; Peo. v. 
Laesser, 79 App. Div. 384, 79 NYS 
470; Peo. v. Hillman, 58 App. Div. 
51,69 INV Sie66)" Wb Wer: 3 94s 
Peo. v. Meyer, 44 App. Div. 1, 60 
NYS 415 [cit Peo. v. Girard, 145 N. 
Y. 105, 39 NE 823.5 346."AmSRe 596% 


[§§ 26-28 


knowledge of the unwholesomeness or adulteration 
of the food an essential ingredient of the offense, 
it is necessary that such knowledge should appear.*? 
But as a general rule, under the statutes, such knowl- 
edge is not an essential element and need not be 


4, Notice to Purchasers or Public.*4 
Under some statutes a person selling or furnishing 
an imitation or substitute must inform the purchaser 
or consumer of that*fact.44% 
that it is not a sufficient compliance with this re- 
quirement to put up signs and print bills of fare, 
containing this information, where it appears that 
one to whom a substitute has been served did not 
see the signs nor read the bill of fare.t® 
other statutes it is required that printed notices that 
imitations or substitutes are being sold or served 
must be posted.*® 
exempt the seller from liability under a statute 


And it has been held 


Under 


Notice to the purchaser will not 


Peo. v. Kibler, 106 N. Y. 321, 12 NE 
795]; Peo. v. Mahaney, 41 Hun 26; 
Peo. v. Schaeffer, 41 Hun 23; Peo. v. 
Anderson, 121 NYS 593. 

Oh.—State v. Rippeth, 71 Oh. St. 
85, 72 NE 298; State v. Kelly, 54 
Oh. St. 166, 43 NE 163; Myer v. 
State, 10 Oh. Cir: Ct, 226, 6 Oh. Cir: 
Dec. 477; Bissman v. State, 9 Oh. 
Cir) (Ct. 144,06: Oh. Cir. ybDee: aris 
Strong v. State, 3 OhS&CP 284, 2 
OhNP 93. 

Pa.—Com. v. Weiss, 139 Pa. 247, 
21 A 10, 23 AmSR 182, 11 LRA 530; 
Com. v. Pflaum, 50 Pa. Super. 55 
[aff 236 Pa. 294, 84 A 842, AnnCas 
1913E 1287]; Com. v. Chickerina, 18 
Pa. Dist. 96. 

Philippine.—U. S. v. Cong Bieng, 
30 Philippine 577. 

Porto Rico.—Peo. v. Vazquez, 26 
Porto Rico 138; Peo. v. Gautier, 20 
Porto Rico 311; Peo. v. Caideron, 17 
Porto Rico 459; Ferraris v. Peo., 15 
Porto Rico 793. 

R. I.—State v. Smith, 10 R. I. 258. 

Wash.—State v. Burnam, 71 Wash. 
199; 128 P 218. 

Wis.—Scott v. State, 177 NW 615; 
Welch v. State, 145 Wis. 86, 129 NW 
656, 32 LRANS 746. 

[a] A dealer who puts into food 
a foreign substance containing mat- 
ter injurious to health cannot de- 
fend on the ground that he did not 
know such substance contained any 
injurious matter. Lansing v. State, 
73 Nebr. 124, 102 NW 254. 

{[b] False representations. — Un- 
der L, (1882) c 246 § 1, punishing 
the sale of an article that is not but- 
ter, but which the seller represents 
to be butter, it is sufficient to prove 
the sale and false representation, 
and it is not necessary further te 
prove the seller’s knowledge that his 
representation was false, or that he 
intended to deceive, since he subjects 
himself to liability by making a rep- 
resentation not known to be true. 
Peo. v. Mahaney, 41 Hun (N. Y.) 26. 

{c] Proof of knowledge of char- 
acter of article or motive of defend- 
ant is not necessary under a stat- 
ute absolutely prohibiting the doing 
of an act and subjecting the doer 
thereof to a penalty. WVandegrift v. 
Meihle, 66 N. J. L. 92, 49 A 16, 

44, See also Adulteration § 13. 


444%. See statutory provisions; 
and Peo. v. Anderson Tea Co., 178 
lil. A. 124; Com. v. Stewart, 159 


Mass, 113, 34 NB 84; State v. Ball, 
70 N. H. 40, 46 A 50; State v. Ryan, 
70 N. H. 196, 46 A 49, 85 AmSR 629; 
Welch v. State, 145 Wis. 86, 129 NW 
656, 32 LRANS 746. 

45. Com. v. Stewart, 159 Mass, 
113, 34 NE 84. 

46. See statutory provisions. 

[a] Signs not properly displayed. 
“As te the placards on the in- 
side of a covered wagon, having the 
front and rear ends open, is not a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note num Lor, 


ij 


§§ 28-30] 


wholly prohibiting the sale of the article in question.47 
In some jurisdictions the manufacture or sale of 
wholesome imitations or substitutes,*® or of food 
products which are of an inferior quality,*® is per- 
mitted, provided that they are so colored or labeled 
as to give notice to the public of their true nature.®’ 
Under statutes as to branding or labeling,5! it is 
an offense to place upon the package, without further 
explanation, a term that, as commonly understood, 
deseribes a different article from that contained 
in the package,®** or by means of the words used, or 
the manner of their display, to mislead the pur- 
chaser into the belief that the product is something 
And if brands or labels are required 
by statute to be placed upon certain products, in- 
dicating their nature, the requirement is not dis- 
persed with by oral notice to the purchaser con- 


it is not,.53 


veying such information.®4 


compliance with a_ statute, which 
makes it unlawful to sell oleomar- 
garine from a wagon, etc., without 
having on both sides of a vehicle a 
placard, ‘‘Licensed to Sell Oleomar- 
garine.” Com. v. Crane, 158 Mass. 
218, 33 NE 388. 

{[b] Bill of fare insufficient.—A 
restaurant keeper, who serves oleo- 
margarine, is guilty of a violation 
of Agricultural Law § 40, where he 
does not post notices required by 
the statute, although the bills of 
fare informed patrons that oleomar- 
garine is used. Peo. v. Wellner, 87 
Misc. 334, 149 NYS 999. ; 

47. Peo. v. Meyer, 89 App. Div. 
185, 85 NYS 834. 

48. U. S—uwU. S. v. One Car Load 
of Corno Horse, ete., Feed, 188 Fed. 
453. 

Mass.—Com. v. Russell, 162 Mass. 
520, 39 NE 110; Com. v. Stewart, 159 
Mass. 113, 34 NE 84; Com. v. Crane, 
158 Mass. 218, 33 NE 388, 162 Mass. 
506, 39 NE 187; Com. v. Huntley, 
156 Mass. 236, 30 NE 1127, 15 LRA 
839 [aff 155 U. S. 461, 15 SCt 154, 
89° Li, ed: 223]; Com. v. Bean, 148 
Mass. 172, 19 NE 1638. 

Mich.—Pierre Viaus Maple Co. v. 
Dairy, ete, Comrs., 154 Mich. 73, 
117 NW 553; Peo. v. Harris, 135 Mich. 
136, 97 NW 402. 

Nebr.—Lichtensteiger v. State, 89 
Nebr. 356, 131 NW 623; Freadrich v. 
State, 89 Nebr. 343, 131 NW 618, 34 
LRANS 650. 

N. J.—Bayles v. Newton, 50 N. J. 
Tia 5408008) ANT a fafi 52 INi ds A553, 
nO SACI TA I. ; 

N. Y.—Peo. v. Butler, 134 App. Div. 
151, 118 NYS 849 [app dism 200 N. 
Y. 556 mem, 938 NE 1127 mem]. 

Eng.—Clifford v. Battley, [1915] 1 
K. B. 531 [appr Jones v. Jones, 58 J. 
P. 653 and disappr Batchelour v. 


2 K. B. 471 (vendor protected by ex- 
hibiting in his shop a_ notice that 
eream contained a small proportion 
of preservative). ? 

See supra §§ 18, 19. 

[a] Where the vessel containing 
a substitute (1) is properly labeled 
(State v. Neslund, 141 Iowa 461, 120 
NW 107; Peo. v. Mack, 97 App. Div. 
474, 89 NYS 1004) (2) and the pur- 
chaser knows that he is buying a 
substitute (Peo. v. Mack, supra) (3) 
it is not necessary to label each par- 
ticular package taken from the gen- 
eral mass (State v. Neslund, supra; 
Peo. v. Mack, supra. Contra Peo. v. 
Finch, 74 Mise. 575, 181 NYS 1039). 

49. Com. v. Smith, 148 Mass. 9, 
20 NE 161. F 

[a] Skimmed milk.— The selling 
of skimmed milk from duly marked 
vessels is sometimes permitted. See 
Com. v. Smith, 149 Mass. 9, 20 NE 
161. 

50. See cases ate notes 48-49. 

51. See supra ihe 

52. Brina v. U. S., 179 Fed. 373, 


FOOD 
[§ 29] 5. 


product.°° 


Illegal Manufacture. 
statute provides against the manufacture of com- 
pounds in imitation of well-known articles of food, 
the gist of the offense consists in the imitation,®> 
and the statutory prohibition is aimed at a designed 
and intentional imitation ** and not at a mere re- 
semblance of qualities inherent in the articles them- 
selves and common to both.*? 
lawful for a person to manufacture wholesome sub- 
stances and sell them for what they purport to be;%* 
and in order to convict it must be established that 
he intended to sell such substances for the natural 


[§ 30] 6. Illegal Sale—a. 
the various statutes regulating the sale of certain 
food products ©° it is an offense to sell such products. 
if they are adulterated,®! or are below the standard 


[26C.J3.] 767 


Where the 


It is not usually un- 


In General. Under 


fixed by law,®? or are so prepared as to work a 


105 CCA 558. 

53. U. S. v. 100 Cases of Tepee 
Apples, 179 Fed. 985; Peo. v. Luke, 
122 App. Div. 64, 106 NYS 621; Peo. 


Vv. Berghoff, 47 Misc. 1, 95 NYS 257 


[aff 112 App. Div. 772, 99 NYS 201]. 
And see supra § 18. 

fa] Rule applied.—(1) The label 
“Tepee apples. Packed by C. H. God- 
frey & Son, Benton Harbor and 
Watervliet, Michigan’ placed, on 
apples packed in Michigan but grown 
in Arkansas was misleading. U. S. 
v. 100 Cases of Tepee Apples, 179 
Fed. 985. (2) The word “Compound” 
without anything to indicate the 
substances composing the compound, 
is not sufficient under the Pure Food 
and Drugs Act to describe tomato cat- 
sup containing pumpkin. Henning 
VoaUoeSn Os Meds 52) x 1ils" COA, 88 
(3) “Compound: Pure Comb and 
Strained Honey and Corn Syrup,” is 
not an improper label within the 
meaning of Pure Food and Drugs 
Act of June 30, 1906, merely be- 
cause the percentage of corn syrup 
in the compound largely exceeds that 
of honey. U. S. v. Boeckmann, 176 
Fed. 382 [app dism 218 U. S. 684 
mem, 31 SCt 219 mem, 54 L. ed. 1208 
mem]. (4) “Gold Leaf Syrup,’ with 
a trade-mark consisting of a gold 
leaf in. the form of a maple leaf and 
stalks of sugar cane, and the words 
“composed of maple and white 
sugar” in plain and distinct letters, 
with the name of the maker, can- 
not be said to be an improper label, 
under the Pure Food and Drugs Act, 
on syrup ten per cent of which is 
made from maple sugar and ninety 
per cent from white sugar. In re 
Wilson, 168 Fed. 566. 

54. Com. v. Russell, 162 Mass. 
520, 39 NE 110; Bayles v. Newton, 
BOWIN Oot Wie 5 4955 184 Ane Ts) @P eo: ev. 
Waters, 114 App. Div. 669, 100 NYS 
177 [aff 188 N. Y. 632 mem, 81 NE 
1171 mem]; Peo. v. Finch, 74 Misc. 
575, LSLEN YS: 1039) 

55. U. S—wU. S. v. Morgan, 181 
Fed. 587 [rev on other grounds 222 
Ui S274, 32°SCt! $1,156 ted. 198}. 

Mich.—Jasnowski v. Recorder’s Ct. 
Judge, 195 Mich. 269, 161 NW 
907. 


Mo.—State v. Maurer, 174 Mo. A. 
162, 156 "SW: 991. [rev ‘on. “other 
grounds 255 Mo. 152, 164 SW 5651, 
AnnCas1915C 178]; State v. Shortell, 
174 Mo. A. 153, 156 SW 988. 

N. J.—Waterbury v. Newton, 50 N. 
Ot a NED, ASA 1609. 

N. Y.—Peo. v. Arensberg, 105 N. 
Y. 128, 11 NE 277, 59 AmR 483 [dist 
Peo. v. Marx, 99 N. Y. 377,.2 NE 29, 
52, AmR. 34 "ini revJdacobs;, 98 Ni my. 
98, 50 AmR 686]; Peo. v. Arensberg, 
103 N. Y. 888, 8 NE 736, 57 AmEt 
741 [rev 40 Hun 358]; Peo. v. Teele, 
134-App, Div. 87, 115 NYS 212; Peo. 
v. Wahle, 124 App. Div. 762, 109 NYS 
629; Peo. v. Niagara Fruit Co., 75 
App. Div: 11, 77 NYS 805 [aff 173 
Neer 629 mem, He 6Os-e IN ltd 
mem]. 


Pa.—Com. v. Vandyke, 9 Pa, Dist. 


56. Lexington Mill, ete., Co. v. U- 
S:, 202) Bed. 615, 121, CCA. 75 [ati i232 
U. S. 399, 34 SCt 337, 58 Ired))\ 658 7}5 
State v. Hanson, 118 Minn. 85, 136 
NW 412, 40 LRANS 865, AnnCas 
LOTS 4057" Com. ve Terry, 12>) meas 
Dist. 575, 44 Pa. Co. 691; ‘Com. wv. 
Vandyke, 9 Pa.'Dist. 41. 

57. Peo. v. Miller, 203 Mich. 596, 
NW 55; Bennett v. Carr, 134 
Mich, 248, 96 NW 26; State v. Ham- 
mond Packing Co., 105 Minn. 359, 
117 NW 606; Peo. v. Arensberg, 105 
Na ¥. 223,11 NEV 277,59 AmiRs 483) 
Peo, v. Meyer, 89 App. Div. 185, 85 
NYS 834; Com. v. Vandyke, 9 Pa. 
Dist. 41. And see cases supra § 19 
note 88. But see cases supra § 19 
note 89. 

58. Peo. .v. Dold, 68 Hun 583, 18 
'INYS 643; Peo. v. Guiton, 73 Misc. 
403, 133) SNYS353 | aff (210) UNvaivee 1, 
103 NE 773, LRA1915A 757]. And 
see supra §§ 4, 6. 

59. Peo. v. Wahle, 124 App. Div. 
762, 109 NYS 6295 Peo: v. Dold 63 
Hun 583, 18 NYS 643; Peo. v. Kerin, 
39 Hun (N. Y.) 631; Peo. v. Gottfried, 
113 NYS 1086. 

60. See statutory provisions; and 
Com. v. Gray, 150 Mass. 327, 23 NE 
47; Peo. v. Abramson, 147 App. Div. 
491, 131 NYS 798 [aff 208 N. Y. 138, 
101 NE 849] (delivery of adulterated 
milk to railroad company an illegal 
sale); Com. v. Ellis, 46 Pa. Super. 
72 (sale of eggs with understand- 
ing as to refund of purchase money 
for ped eggs); State v. Smith, 10 R. 


[a] The cause of the defect in 
quality of article sold is immaterial 
if sale is forbidden. Peo. v. McDer- 
mott Dairy Co., 132 NYS 329. 

61. St. Louis v. Ameln, 235 Mo. 
669, 1389 SW 429; Lansing v. State, 
73 Nebr. 124, 102 NW 254; Peo. v. 
Beaman, 102 App. Div. 151, 92 NYS 


295, 19 N. Y. Cr. 82. And see supra 
§§ 2, 4, 7, 16. 
[a] The sale of watered milk is 


forbidden by Rev. St. (1909) §§ 640, 
6595, although it may be above a 
minimum standard fixed by certain 
provisions of the statutes. St. Louis 
v. Ameln, 235 Mo. 669, 139 SW 429. 

[b] The sale of several cans of 
impure and adulterated milk at one 
time and place and to one person 
constitute but a single offense. Peo. 
v. Buell, 85 App. Div. 141, 83 NYS 
143 


62. Com. v. Phelps, 210 Mass. 109, 
96 NE 69; Peo. v. Beaman, 102 App, 
Div. 151,.92) NYS) 295-19 Ni YoCre 825 
State Bd. of Pharmacy v. Gasau, 52 
Misc. 490, 102 NYS 539 [aff 122 App. 
Div. 8083 mem, 107 NYS 1146 mem] 
(cream of tartar); State v. Smith, 
69 Oh. St. 196, 68 NE 1044. And see 
supra §§ 2, 4, 7, 16. 

Purity of milk is no defense 
is below the standard as to 
fixed by statute. Coma v. 
210 Mass. 109, 96 NE 69, 


fats 
Phelps, 


768 [260.J.] 


fraud on the public.*? Where an article the sale 
of which is prohibited is sold in one state for 
delivery in another, the transaction constitutes a 
violation of the law of the state where the sale is 
made,°* but not of the law of the state of delivery.® 
And so the sending by a purchaser in one place of 
an order to the seller in another place, where it is 
accepted, constitutes a sale where it is accepted,®° 
but not at the place from which it is sent.%7 

[§ 81] b. Purpose of Sale. Since the entire 
object of the statutes prohibiting the sale of un- 
wholesome and adulterated food stuffs is to pre- 
serve the public health and to prevent fraud and 
imposition, it must generally appear that the ar- 
ticle was sold as food,®* or at least in the ordinary 
course of trade.®® <A sale of adulterated food for 
the purpose of analysis on demand made for that 
purpose by the proper office is therefore not a vio- 
lation of the statutes against sale,7° but is such 
violation, if the sample is sold in the ordinary course 
of trade, although it is obtained by the purchaser 
for analysis.7! 


[§ 32] 7. Having Possession or Exposing for 
Sale. Under statutes making it an offense to have 


possession of or expose certain articles of food ‘‘for 
sale’’ or ‘‘with intent to sell,’’?72 the possession 
coupled with the intent constitutes the offense, al- 
theugh no one is imposed on and no fraud is in- 
tended;** but the mere possession of the article 
does not constitute a violation of the statute if there 
is no intent to sell,”> or no intent to sell without 
‘first complying with the law as to labeling or 


63. U. S.—Hebe Co., v. Calvert, 


FOOD 


‘article is not an element of the offense.77 


124, 102 NW 254 (upon an indictment 


[§§ 30-35 


branding.7® Where, however, the statute forbids 
the possession or sale of certain food, the use to 
which deféndant intended to devote the prohibited 
One can- 
not be held to be keeping a forbidden commodity 
for the purpose of sale, unless he has authority to 
make a contract of sale.** Where a contract of 
sale is entered into in one state for the delivery 
of oleomargarine in another state, the goods being 
separated from the.general stock and actually de- 
livered to the purchaser, the seller is not guilty of 
keeping oleomargarine colored in imitation of but- 
ter on hand for sale in the latter state, since such 
goods were already delivered when they reached 
such state.79 

[§ 33] 8. Furnishing. Since the statutes in re- 
gard to unwholesome food are intended primarily 
to prevent its use, they are usually so worded as 
to prohibit, not only its sale, but also furnishing 
it, or in any manner causing it, to be used.®° 

[§ 34] B. Penalties and Actions Therefor’!—1. 
In General. It is competent for the legislature to 


impose a civil, as well as a criminal, liability for a_ 


breach or violation of a food regulation,®? and a 
number of such provisions have been enacted.®? So 
also the legislature may without altering or impair- 
ing the eriminal lability provide that in certain 
eases the additional civil liability shall not be en- 
forced.®4 

[§ 35] 2. Number and Amount of Penalties. 
The number and amount of the penalties recoverable 


200 SW 1066, LRA1I918C 1150 [rev 


246 Fed. 711; U. S. v. Four Hundred 
and Forty-Three Cans of Frozen Hgg 
Product, 193 Fed. 589, 113 CCA “457 
{rev on other grounds 226 U. S. 172, 
So oO Oumo0Mio Wis ede whi bse WU. .Se sv. 
Frank, 189 Fed. 195; U. S. v. May- 
fields) 17 eed (7653.10. St. wes Sixty- 
Five Casks Liquid Extracts, 170 Fed. 
449 [aff 175 Fed. 1022 mem, 99 CCA 
667 mem]. 

Ky.—Small v. Com., 184 Ky. 272, 
120 SW 361. 

Mich.—Jasnowski v. Recorder’s Ct. 
Judge, 195 Mich. 269, 161 NW 907. 

N. Y.—Peo. v. Arensberg, \105 N. 
Veen ss eel IN Fee ii7, oO At Ee FA 8i3< 
Peo. v. Berghoff, 112 App. Div. 772, 
99 NYS 201; Peo. v. Anderson, 121 


NYS 593. 
Pa.—Com. v. Terry, 25 Pa. Dist. 
State, 143 


7-5; 9445-Pan Co.we6ol, 

Wis.—MecDermott v. 

Wis. 18, 126 NW 888, 21 AnnCas 1315. 

And see supra §§ 2, 12, 18-21. 

[a] Sale of renovated butter 
from a tub properly branded, al- 
though the paper in which it is 
wrapped is not branded, does not 
constitute a violation of Agricultural 
Law § 27, as amended by L. (1900) 
p 1245 c 534, providing that one shall 
not sell renovated butter unless he 
shall plainly brand the package in 
which it is put up with such words. 
Peo. v. Mack, 97 App. Div. 474, 89 
NYS 1004. 


64 Peo. v. Abramson, 137 App. 
Div. 549, 122 NYS 115. 
65. State v. Gruber, 116 Minn. 


221, 188 NW 571, 45 LRANS 591. 


66. Com. v. Gardner, 16 Montg. 
Com CPaw) LT: 
67. State v. Gruber, 116 Minn. 


221, 188 NW ‘671, 45. LRANS 591; 
. v. Gardner, 16 Montg. Co. 171. 

68. Schmidt v. State, 78 Ind. 41; 
State v. Fayette, 17 Mo. A. 587; Com. 
v. Madden, 153 Pa. 627, 25 A 896; 
Com. v. Schollenberger, 153 Pa. 625, 
20) AVNOIStCom. vie Callahan) 2s Ba. 
Dist. 4371 22. Bas Cowl 70; (Comyn: 
Schmidt, 13 Pa. Co. 28. 

69. Lansing v. State, 73 Nebr. 


for selling unwholesome beef, it was 
not error for the judge to refuse to 
charge the jury that if they find the 
beef was bought as an article of 
merchandise and not for domestic 
consumption they must acquit). See 
also Peo. v. Parker, 38 N. Y. 85, 97 
AmD 774. E 

70. Lansing v. State, 73 Nebr. 124, 
102 NW 254. . 

71. Lansing v. State, 73 Nebr. 124, 
102 NW 254; Peo. v. Greenberg, 134 
App, Div. 599, 119 NYS. 325. 

72. See statutory provisions; and 
Webb v. Baker, [1916] 2 K. B. 753; 
Bothamley v. Jolly, [1915] 3 K. B. 
425. 

[a] Adulterated cream included. 
—Keeping adulterated ‘milk’? with 
intent to sell includes adulterated 
“cream” under the statute. Com. v. 
Elm Farm Milk Co., 221 Mass. 68, 108 
NE 911. 

{b] Where several of a number 
of cans of milk are below the stand- 
ard, the person having them in pos- 
session for sale is guilty of violating 
St. (1898) § 4607, although the aver- 
age of all the cans is above the 
standard. Splinter v. State, 140 Wis. 
567, 123 NW 97. 

73. State v. Snyder, 44 Mo. A. 
429; Peo. v. Lewis, 188 App. Div. 
6738, 122 NYS 1025; Peo. v. Dennis, 
But see State v. Bur- 
nam, Til) Wash.) 1199, 6«1233.Pav218 
(wrongful intention immaterial un- 
der the statute as to possesion, with 
intent to sell, of milk below a pre- 
scribed standard). 

74, Rex v. James, 4 Ont. L. 537, 
1 OntWR 520, 22 CanLTOccNotes 
369. 

75. New Orleans v. Villere, 126 
La. 514, 52 S 682; Peo. v. Timmer- 
man, 79 App. Div. 565, 80 NYS 285 
(aff 179 N. Y. 550 mem, 71 NE 1136 
mem]. 

76. Com. v. McDonnell, 157 Mass. 
407, 32 NE 361. 

77. Com. v. Raymond, 97 


567. 
78. State v. Swift, 273 Mo. 462, 


Mass. 


(A.) 198 SW 457]. 

79. State v. Swift, 273 Mo. 462, 
200 SW 1066, LRA1918C 1150 [rev 
(A.) 198 SW 457]. 

80. See statutory provisions; and 
State v. Buckman, co Ea 203729 
AmD 646; In re Almshouse Oleomar- 
garine, 28 Pa. Co. 290 (furnishing 
inmates of a charitable institution 
with oleomargarine); Welch v. State, 
ts Wis. 86, 129 NW 656, 32 LRANS 

[a] A public caterer who fur- 
nishes olecmargarine as part of a 
meal to his guests is subject to the 
penalties for the sale of oleomar- 
garine provided for in the act of 
May 21, 1885. Com. v. Handley, 7 
Pa. Super. 356. 

61. Penalties for adulteration see 
Adulteration § 18. 

Penalties generally see Fines, For- 
feitures, and Penalties § 1 et seq. 

82. Ripper v. U. S., 178 Fed. 24, 
101 CCA 152; Peo. v. Abramson, 137 
App. Div. 549, 122 NYS 115; Peo. v. 
Beaman, 102 App. Div. 151, 92 NYS 
295; Peo. v. McDermott Dairy Co., 
122 NYS 294. 

83. See statutory provisions; and 
Peo. wv.) Briges;, 114 INJ YY. 56, 20.NE 
820, 23 AbbNCas 108 [aff 47 Hun 
266, 13 NYSt 365, 28 NYWklyDig 
217]; New York v. Baff, 180 App. 
Div. 6&4, 167 NYS 1037 (offering for 
sale fowls “unless their crops are 
free from food” etc.); Peo. v. Albion 
Cider, ete., Co., 133 Appr-Div. 865, 
118 NYS 15; Peo v. Bremmer, 69 
App. Div. 14, 74 NYS 570 [aff 173 
N. Y. 599 mem, 66 NE 1113 mem]; 
Peo. v. Wilson, 179 App. Div. 301, 
166 NYS 329; Com. v. Blossom, 12 
Pas Co. 580: 

[a] Disposition of penalties.— 
Under the statute, relating to the 
manufacture and sale of oleomar- 
garine and other similar products, 
penalties recovered in civil proceed- 
ings are to be paid to the common- 
wealth. Com. v, Faulkner, 15 Pa. 
Dist. 708. 

84. Peo. v. Beaman, 102 App. Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 35-40] 


depend upon the terms of the several statutes,®5 and 
a cumulative recovery will be allowed where it ap- 
pears that such was the intent of the legislature.8¢ 
Where one violating a food law is entirely inno- 
cent of any intent so to do, the maximum penalty 
provided by the statute should not be imposed.8? 

[§ 36] 3. Who May Sue. It is usually provided 
that the action for a penalty shall be brought in the 
name of the people or state, at the suit of a desig- 
nated officer.8° An action for a penalty, under a 
statute for the protection of butter and cheese 
manufacturers against the sale to them of diluted 
milk, must be brought in the name of the party 
injured and defrauded by the sale of such milk and 
not in the name of such a manufacturer unless he 
has been so defrauded.®? 

[§ 37] 4. Persons Liable. The principal is lia- 
ble for a penalty where a violation of a food law 
is committed by an employee or agent acting in gen- 
eral scope of his authority.°® Where an unlawful 
sale is made by one member of a partnership, in 
the course of the partnership business, the paruners 
are jointly liable for the penalty provided by stat- 
Less 

[§ 38] 5. Defenses. It is no defense to an ac- 
tion for a penalty for selling an article of food 
of a quality condemned by law that defendant did 
not produce the condition complained of,°? or that 
the quality of the article sold was impaired with 
the consent of the agent of the purchaser who was 
also the nominal plaintiff in the action,®* or that a 
public officer attempted to abrogate the provisions 
of the statute,°* or that the sale was made in ac- 
cordance with a trade usage or custom repugnant 


151, 92 NYS 295; Peo. v. Salisbury, 


FOOD 


152 Pa, 170, 25 A 819; Com. v. Davi- 


[26C.J.] 769 


to the express provisions of the statute.9%* In an 
action for a penalty for selling milk diluted with 
water, it is no defense that defendant, before offer- 
ing it for sale told the buyer and the inspector, who 
was about to make a test, that a certain quantity 
of pure water had been accidentally spilled into 
the milk.°® The failure of the proper officer to 
perform an act which by the statute is made a 
condition precedent to the imposition of the penalty 
1s a good defense.°* In an action to recover a pen- 
alty for the sale of an adulterated article, in vio- 
lation of a state law, a defense, based on the fact 
that the article was imported and the provision 
of the federal constitution giving congress power 
to regulate commerce with foreign nations, is un- 
availing where defendant does not establish a sale 
in the original package of a legitimate article of 
commerce.°* The fact that the product in ques- 
tion was manufactured or in process of manufacture 
at the time of the passage of the act, imposing the 
penalty, so as to be exempt from the operation 
thereof by its express terms is a matter of defense.” 

[§ 39] 6. Jurisdiction. The question as to what 
courts have jurisdiction of actions for penalties for 
violation of the pure food laws is dependent upon 
the terms of the several statutes.? 

[§ 40] 7. Pleading.? The rules as to pleading 
in actions for penalties generally * apply in actions 
for the recovery of penalties under food statutes.* 
The complaint must allege facts sufficient to show 
a violation of the statute under which a recovery 
of the penalty is sought.* But if such facts are 
alleved with reasonable precision, it will be suf- 


2 App. Div. 39, 37 NYS 420. 
85. 
Ripper iv. oU. S., 178 GMeda, 24, 101 
CCA 152 [reh den 179 Fed. 497, 103 
CCA 478]; Peo. v.. Bremer, 69 App: 
Dive 14,574 NYS 570) [aft 17382 N.Y. 
599 mem, 66 NE 1113 mem]. 

[a] In Pennsylvania under the 
act of May 21, 1885, one who sells 
a pound of oleomargarine from a 
larger quantity in his possession is 
not subject to a penalty of one hun- 
dred dollars for the intent to sell, a 
second penalty of one hundred dol- 
lars for exposing it for sale, a third 
penalty for the sale, a fourth for the 
intent to sell the remainder, and a 
fifth penalty for exposing such re- 
mainder for sale, since the sale em- 
braces all that has gone before it, 
and leads up to it as necessary in- 
cidents, and constitutes but one com- 
plete offense. Com. v. Staving, 152 
Pa. 176, 25 A 822; Com. v. Roberts, 
152 Pa. 174, 25 A 820; Com. v. Shir- 
ley, 152 Pa. 170, 25 A 819. 

86. Peo. v. Spencer, 201 N. Y. 105, 
94 NE 614, AnnCasi912A 818; Peo. 
vy. Abramson, 147 App. Div. 491, 131 
NYS 798 [aff 208 N. Y. 138, 101 NE 
849]; Peo. v. Albion Cider, etc., Co., 
133 App. Div. 865, 118 NYS 15 [aff 
201 N. Y. 105, 94 NE 614, AnnCas 
1912A 818]; Peo. v.. Koster, 121 App. 
Div. 852, 106 NYS 793. 

87. Peo. v. Seco, 113 NYS 487. 

88. State v. Newton, 51 N. J. L. 
653, 19 A 174 [aff 50 N. J. L. 549, 
18 A 177]; Peo. v. Laesser, 79 App. 
Div. 384, 79 NYS 470; Peo. v. Gil- 
mor, 73 App. Div. 483, 77 NYS 2735 
Peo. v. Bremer, 69 App. Div. 14, 74 
NYS 570 [app dism 173 N. Y. 599 
mem, 66 NE 1113 mem]; Peo. v. 
Laning, 40 App. Div. 227, 57 NYS 
1057; Peo. v. Salisbury, 2 App. Div. 
Oa meNINISe fOr ExcOI Vo Lamb, 85 
Hun 171, 32 NYS 584; Peo. v. Mc- 
Dermott-Bunger Dairy Co., 38 Misc. 
365, 77 NYS 888; Com. v. Madden, 153 
Pa. 627, 25 A 896; Com. v. Shirley, 


[26 C. J.—49] 


See statutory provisions; and ; 


son, 11 Pa. Super. 1380; Com. v. Calla- 
han, Jay sDistn 43 adi2ba, Com 70% 
Com. “v../Sehmidt, 13. Pa. Co: 

{a] In New York, the right of 
the state board of pharmacy to sue 
for penalties is limited to penalties 
accruing under Public Health Laws 
(Ey SLL S931) spriso 2a ies 66n ant dab), 
which deals with pharmacy, and the 
board cannot sue for the penalty im- 
posed by § 41, for the sale of adul- 
terated food defined by Agricultural 
Law (CM. 1893]. p 655 © 3388 § 164, 
amended by L. [1903] p 1191 c 524); 
State Bd. of Pharmacy v. Gasau, 
195 N. Y. 197, 88 NE 55 [rev 122 App. 
Div. 803, 107 NYS 409 (aff 52 Misc. 
490, 102 NYS 539)]. 

[b] An officer of police cannot 
without the consent of the attorney- 
general institute proceedings under 
the English Public Health Act 
against a person for, exposing un- 
sound meat for sale. Dodd v. Pear- 
Sony fl Ou ee Ke Be 3 Sst 

gs9. Tabor v. Herrick, 54 Vt. 630. 

90. Harvey v. Newton, 52 N. J. L. 
369, 19 A 793; Verona Cent. Cheese 
Co. v. Murtaugh, 50 N. Y. 314. 

[a] Revocation of authority.—In 
a penal suit for the illegal sale of 
oleomargarine defendant claimed that 
the oleomargarine was not sold by 
his authority. The evidence showed 
that he said to his salesmen: “That 
butter is not suiting our customers, 
and we had better not sell any more.” 
It was held that the salesman’s au- 
thority was not revoked, Harvey v. 
Newton, 52 N. J. L. 368, 19 A 793. 


91. Bayles v. Newton, 50 N. J. L. 
549, 18 A 77. See Partnership [30 
CyeGwSsolt ; 

92. State Bd. of Health v. Van- 
aruense eNom, AAS T2eAS 125% 
Peo. v. Butler, 140 App. Div. 705, 125 
NYS 556. 

93. Cornwall v. Cagwin, 17 NYS 
299, 

94. Com. v. Ellis, 46 Pa. Super. 
%2. 


ficient.6 Hvidentiary matter need not be al- 
hae Com. v. Ellis, 46 Pa. Super. 
96. Peo. v. Hart, 110 Misc. 714, 
28. 181 NYS 796. 
97. Friend v. Washington, 9 F. 


Cas. No. 5,121, 2 Cranch C..C. 19. 

98. Peo. v. Schmidt, 218 N. Y. 256, 
112 NE 755. 

CEE letzoy Aig easy iikegercy sahiWile Ie Me, 3554 
20 NE 820, 23 AbbNCas 108 [aff 47 
Hun 266, 13 NYSt 365, 28 NYWkly 
Digek2Z 1s 

1. See statutory provisions; and 
Fort v. Dilks, 93 N. J. L. 307, 108 A 
305; McGuire v. Doscher, 65 N. J. 
L. 139, 46 A 576. 

2. Pleading generally see Plead- 
ing [31 Cye 1]. 

3. See Fines, Forfeitures and Pen- 
alties § 112 et seq. 

4. See cases infra notes 5-13. 

5a | Peon Vee Clarikeed 40— App. my Div, 
150, 124 NYS 1023; Peo. v. Laning, 
40 App. Div. 227, 57 NYS 1057; Peo. 
v. Guiton, 73 Misc. 408, 183 NYS 353 
[rev on other grounds 152 App. Div. 
614, 137 NYS 600 (rev on other 
SLOUMAS 71.00 ING. bYe ty e103) NIB) S778 
LRA1915A 1757)]; Peo.'v. Redding, 
70. Mise. 420, 126 NYS 977; Peo. v. 
Berwind, 38 Misc. 315, 77 NYS 859; 
Contavanscbhmidt, 13) Par “Con 28: 

[a] Rule applied.—In an action 
for a penalty for selling oleomar- 
garine as natural butter, the com- 
plaint must allege that the oleo- 
ginous substance sold was made 
from animal fats or animal and vege- 
table oils not the product of the 
dairy. Peo. v. Laning, 40 App. Div. 
eo MUNA OO tg 

[b] Motion to make more definite 
or certain will be granted in a proper 
case. Peo. v. Clark, 140 App. Div. 
150, 124 NYS 1023. 

6 Smalleeve Com, iste Keyes tee 
120 SW 361; St. Lonis v. Ameln, 235 
Mo. 669, 139 SW 429; Peo. v. Clark, 
140)°App. Div. 150,64 124 NYS 1023): 
Peo. v. Abramson, 137 App. Div. 549, 
122 NYS 115; Peo. v. Windholz, 92 
App. Div. 569, 86. NYS 1015; Peo. v. 


140. [26 C.J.] 
leged.* And it is not necessary to negative exceptions 
or provisos, in the statute, having no relation to the 
facts alleged in the complaint. In compliance with 
the local practice it has been held that separate 
causes of action should be set out in separate 
counts, numbered as such.® <A sale of several pack- 
ages of adulterated food at one time and place 
to one person as a single transaction should be 
alleged in the complaint as one cause of action,’ 
even though the statute provides that the sale of 
each one of the several packages shall constitute 
a separate violation and the seller may be lable 
thereunder for a separate penalty for each pack- 
age sold.1t. The granting of leave to serve an 
amended complaint as well as the imposition of 
costs as a condition is within the sound diseretion of 
the court,}? and the court is not bound to deny 
such leave on the ground of laches, where a large 
part of the delay is chargeable to defendant.?* 

[§ 41] 8. Issues, Proof, and Variance !4*—a, 
Evidence Admissible under Pleadings. Under a 
complaint alleging a sale by defendant in violation 
of law, evidence of a sale by his agent or servant 
is both admissible and sufficient.1> And evidence of 
the analysis of a sample is admissible, although the 
complaint does not set out in full the manner in 
which the sample was obtained.?® 

[§ 42] b. What Must Be Proved. Where it is 
alleged that an article of food is manufactured in 


Spees, 18 App. Div. 617, 46 NYS 995. 
But see Peo. v. Steinbeck, 186 App. 
Div. 26, 173 NYS 791 (complaint is 
to be construed strictly). ‘ 26. 

7. Peo,\.v. Bailey, 136) App. Div. 
sh) 120 NYS 618. 38 Misc. 

Peo. v. Lewis, 131 App. Div. [a] 

336 115 NYS 909. 

9. Peo. v. Sheriff, 78 App. Div. 46, 
79 NYS 783. 

[a] An indefinite number of sales 


missible. 
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signed and acknowledged, is not ad- 
Peo. v. Schintzius, 61 Misc. 
410, 113 NYS 313. 

Peo. v. Bailey, 136 App. Div. 
130, 120 NYS 618; 
Bild; C7 NYS 859. 
Rule applied.—In an action 294. 
for penalty for using oleomargarine 29. 
made in imitation of butter, testi- 
mony that it had the appearance of 
butter is admissible. Peo. 


/ 


imitation of another article, the evidence must show 
a standard by which a comparisén may be made.1” 

[§ 43] 9. Evidence*—a, Presumptions and 
Burden of Proof19 The burden of proof is on 
plaintiff to show all facts necessary to establish a 
violation of the statute under which the action is 
brought.22. The burden rests upon defendant to 
bring himself within an exception.*! 

[§ 44] b. Judicial Notice.22 Judicial notice will 
be taken that glucose enters into many different 
articles of food and is not used by itself as such.?% 

[§ 45] ¢. Admissibility.24 Except to the ex- 
tent that evidence of a particular kind may be re- 
quired by statute,2> any evidence is admissible 
which tends to sustain 2° or to rebut?? any essen- 
tial allegation of the complaint. 

[§ 46] d. Weight and Sufficiency—(1) In Gen- 
eral. As a general rule, the evidence will be held 
sufficient 78 or insufficient 7° in actions for the re- 
covery of a penalty for violation of the pure food 
laws in accordance with the general rules as applied 
to eivil cases.°° 

[§ 47] (2) Samples and Analysis. Under some 
of the statutes proof of adulteration or failure to 
comply with a standard fixed by law must be made 
by evidence of the analysis of a sample of the 
article? And where the statute prescribes the 
manner in which the sample must be taken, or in 
which the analysis must be made, the evidence will 


terated milk was taken bore defend- 
ant name on its sides is prima facie 
Sufficient to show that it was the 
property of defendant and that the 
driver was in his employ. Peo. v. 
McDermott Dairy Co, 122 NYS 


Fort ‘v. Dilks; 93°N. J. L.530% 
108 A 305; Peo. v. Wiggins, 201 N. 
Y. 151, 94 NE 610; Peo. v. Simpson, 
v. Ber- | etce., Co.,' 62 Misc. "240, 114 NYS 945 


Peo. v. Berwind, 


[§§ 40-47" 


may not be alleged in a single count 
where each sale constitutes a cause 
of action. Peo. v. Sheriff, 78 App. 
Div. 46, 79 NYS 783. 

{b] An order for an amended 
complaint will lie if more than one 
cause of action is stated in a single 


count. Peo. v. Sheriff, 78 App. Div. 
46, 79 NYS 783. 
10. Peo. v. Buell, 85 App. Div. 
141, 83 NYS 143. : 
11. Peo. v. Buell, 85 App. Div. 


141, 88 NYS 148. 3 
12. Peo. v. Munn, 131 App. Div. 
341, 115 NYS 803. | 
13. Peo. v. Munn, 131 App. Div. 
341, 115 NYS 803. 
Pleading [381 


14. See generally 
Cye 670 et seq]. t 
15. Peo. v. Lewis, 138 App. Div. 
673, 122 NYS 1025. 

16. Peo. v. Woodbeck, 55 App. 
Div, 277,67 NYS ‘38, 15 N. Y.'Cr. 250. 

17. Peo. v. Hillman, 58 App. Div. 
571, 69 NYS 66, 15 N. Y. Cr, 394. 

18. See generally Evidence 22 C. 
EAD iels 

19. See Evidence § 13 et seq. 

20. Peo. v. Henderson, 74 Mise. 
577, 181 NYS 997; Peo. v. Terwilliger, 
59 Mise. 617, 110 NYS 1034; Peo. v. 
Lang, 164 NYS 5. 

21. Peo. v. Briggs, 114 N. Y. 56, 
20 NE 820, 23 AbbNCas 108 [aff 47 
Hun 266, 13 NYSt 365, 28 NYWkly 
Dig 217]. 


22. See 

§§ 1807— 2008, 
23. Peo. v. Berghoff, 47 Misc. 1, 
95 NYS 257 [aff 112 App. Div. 772, 
99 NYS 201]. 

24. See generally Evidence § 89 et 


se 
ai Misc. 


generally Evidence 


25. Peo. v. Schintzius, 61 
410, 113 NYS 3138. 

[a] Under statute requiring proof 
by affidavit, a certificate, although 


wind, 38 Misc. 315, 77 NYS 859. 

27. Peo. v. Bowen, 182 N. Y. 1, 
74 NE 489; Peo. v. Rickard, 48 App. 
Div. 408, 68 NYS 165. 


28. Com. v. McCance, 176 Mass. 
292, 57 NE 603; Peo. v. Treichler, 
178 App.’ Div. 718, .165. NYS? 453; 


Peo. v. Tsitsera, 138 App. Div, 446, 
122 NYS 915; Peo. v. Bailey, 136 
App. Div. 130, 120 NYS 618; Peo. v. 
Albion Cider, etc., Co., 133 App. Div. 
865, 118 NYS 15. faff 201 N. Y. 105, 
94 NE 614, AnnCas1912A 818]; Peo. 
v. Gilmor, 73 App. Div. 4838, 77 NYS 
273; Peo. v. Hills, 64 App. Div. 584, 
72 NYS 340; Peo. v. Blajian, 154 
NYS 123; Peo. v. Russell, 134 NYS 
1068; Peo. v. McDermott Dairy 
122 NYS 294. But see Peo. v. 
Braested, 30 App. Div. 401, 51 NYS 
824 (an action to recover a penalty 
for violating the statute as to adul- 
terated vinegar, being quasi criminal 
in character, ‘plaintiff must show 
clearly that its provisions have been 
violated). 

[a] Preponderance of evidence.— 
The jury may find against defend- 
ant on a preponderance of the evi- 
dence and need not be satisfied be- 
yond a reasonable doubt that he has 
violated the statute, although the ac- 
tion is brought by the peopje, and 
other sections of the act provide that 
such violation shall be punishable 
as a misdemeanor. Peo. v. Briggs, 
114 N. Y. 56, 20 NE 820. 

[b] A sale of milk not up to 
the standard fixed by law is conclu- 
sive evidence of a yiolation of the 
law, and it is immaterial whether 
the deficiency in quality is due to 
natural causes or otherwise. Peo. 
NS ange g 22 | Dairy. Coy32" Ny S 
329. 

[c] Ownership and employment. 
—That the wagon from which adul- 


fat 133 "App. Div. 889 mem, 118 NYS 

1132 mem]; Peo. v. MecDermott-Bun- 
ger Dairy Co., 38 Misc. 365, 77 NYS 
888; Peo. v. Brien, 117 NYS 246; 
Peo. v. Steers, 113 NYS 486. 

[a] Evidence that milk was he- 
ing driven in defendant’s wagon 
from the place where it had been re- 
ceived from the shipper to defend- 
ant’s place of business was not suffi- 
cient, where there was no evidence 
that the driver was selling or de- 
livering milk, and there was evi- 
dence that defendant had returned 
the milk to the shipper. Peo. v. Kel- 
lina, 23 Mise. 134, 50 NYS 653, 13 
NYCr 134, 

[b] Proof of resemblance of oleo- 
margarine to butter due to qualities 
inherent in the articles themselves 
and common to both is not sufficient 
to justify a recovery under Agricul- 
tural Law (L. [1893] p 663 c¢ 338) 
§ 26, prohibiting the coloring of 
oleomargarine with any coloring 
matter by means of which it shall 
resemble butter. Peo. v. Simpson- 
Crawford Co., 183 App. Div. 889, 118 
NYS 1132; Peo. v. Simpson, etc., Co., 
62 Misc. 240, 114 NYS 945 [aft 133 
App. Div. 889 mem, 118 NYS 1131 
mem]; : Peo. -v. Hale-—ete.,,' Co.s 262 
Mise. 240, 114 NYS 945 [aff 141 ‘App. 
Div. 9830 mem, 126 NYS 1141 mem]. 

30. See Evidence § 1730 et seq. 

31. See statutory provisions; and 
cases infra notes 32-35. 

fa] In England, under Consol. 
Health Act § 91, an analysis is not 
an essential mode of proof in a prose- 
cution where a penalty is sought for 
selling adulterated food, but such 
offense may be proved by other sat- 
isfactory evidence. Plumb vy. Trit- 
ton, 20 Austr. C. L. R. 408. . 
eae | samples, etc. see supra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be sufficient,3? or insufficient,?* in accordance with | law.‘® It has also been held that furnishing such 


whether it shows compliance with such requirements. 
But where no particular manner is prescribed in 
which the sample must be taken or the analysis 
made, it is not necessary to show that such acts were 
performed in any particular manner;*4 and proof of 
analysis of samples showing impurity or adulteration 
is sufficient to justify a recovery where the fairness 
of the samples or of the analysis is not impugned.®® 

[§ 48] 10. Trial. The rules as to the trial of 
civil cases generally ** are applicable in actions for 
penalties brought under food laws.?7 

[§ 49] 11. Judgment.? In Pennsylvania it is 
essential to the validity of a judgment for a penalty 
for a violation of a food law, defined by the stat- 
ute as an offense and made an indictable misde- 
meanor, that the record shall contain a finding set 
forth in express terms, or to be implied with cer- 
tainty, that a special act has been performed by 
defendant, and that it shall describe or define it 
in such a way as to show that it falls within an 
unlawful class of acts.°9 

[§ 50] 12. Appeal and Error.4° The rulings of 
the trial court as to motions, made during the 
trial of an action for the recovery of a penalty, 
and which are addressed to the discretion of the 
court, are not reviewable on appeal.‘ 

[§ 51] C. Criminal Prosecutions 4?—1. In Gen- 
eral. Selling unwholesome provisions for use as 
human food was an indictable offense at common 


42. 


provisions in any manner, or causing such unwhole- 
some matter to be used, constitutes a common-law 
offense.** It is commonly provided also that various 
violations of food statutes shall constitute crim- 
inal offenses.4° While some particular officer is 
usually charged by statute with the prosecution of 
offenders against and with the enforcement of the 
pure food laws,*® yet the enforcement of such 
laws is not dependent upon his discretion;47 and 
prosecutions may be instituted upon complaint of 
other officers 48 or of private individuals.*® 

[§ 52] 2. Defenses®*°—a. In General. On a 
prosecution for selling the meat of an animal that 
has died otherwise than by slaughter, it is no de- 
fense that the meat was wholesome.®! A custom of 
the trade to label packages so as to state ayproxi- 
mately the quantity in liquid or solid measure, near- 
est the general size of the package, is not a de- 
fense to the violation of a statute against mis- 
branding.®? Upon a prosecution for the violation 
of an ordinance prohibiting the fraudulent sale of 
diseased, spoiled, or unwholesome meat, the fact that 
the purchaser selected the meat and thought at the 
time it was gcod is not a defense.5* The attempt 
on the part of an officer charged with the enforce- 
ment of the pure food laws to abrogate the plain 
provisions of such laws is no defense to a criminal 
prosecution for their violation.5+ Although the ef- 
fect of a violation of a Sunday observance act, upon 


32. Peo. v. Weaver, 116 App. Div. 
594, 101 NYS 961. 

33. Peo. v. Weaver, 116 App. Div. 
594, 101 NYS 961; Peo. v. Braested, 
30 App. Div. 401, 51 NYS 824. 

34. Vandegrift v. Meihle, 66 N. 
Selucaoen 49 PAL AG. 

835. Peo. v. Butler, 140 App. Div. 
705, 125 NYS 556; Peo. v Bailey, 136 
App. Div. 130, 120 NYS 618; Peo. v. 
Laesser, 79 App. Div. 384, 79 NYS 
470; Peo. v. Terwilliger, 59 Misc. 
617, 110 NYS 1034. 

36. See Trial [38 Cyc 1238]. 

37. See cases infra this note. 

[a] Question of law and fact.— 
It is a question for the jury: (1) 
Whether the article or articles of 
food in question are adulterated or 
otherwise below the standard fixed 
by law. Peo. v. Braested, 30 App. 
Div.. 401, 51 NYS 824; Karlen v. 
Hadinger, 147 Wis. 78, 132 NW 591. 
(2) Whether a sample, the analysis 
of which had been proved, is a fair 
sample. Peo. v. Weaver, 116 App. 
Div. 594, 101 NYS 961. (3) Whether 
defendant made an admission as to 
the sale of a substitute food product, 
when controverted. Peo. v. Bremer, 
69 App. Div. 14, 74 NYS 570 [aff 173 
N. Y. 599 mem, 66 NE 1113 mem], 
See Trial [38 Cyc 1511 et seq]. 

[b] Instructions. — When the 
court’s charge is not clear or ex- 
plicit, a request to make it so should 
be made in express terms. FPeo. v. 
Waters, 114 App. Div. 669, 100 NYS 
177 [aff 188 N. Y. 632. mem, 81 NE 
1171 mem]; and see Trial [38 Cyc 
1594 et seq]. ; 

38. Judgment for penalties gen- 
erally see Fines, Forfeitures and Pen- 
alties § 112. 

Judgments generally Judg- 
ments [23 Cyc 623]. 


see 


39. Com. v. Davison, 11 Pa. Super. 
130. 
40. See generally Appeal and Er- 
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- Review of actions for penalties 
generally see Fines, Forfeitures and 
Penalties § 152. 

41... Peo! va Briggs, 114°N, cv. 56; 
20 NE 820, 23 AbbNCas 108 [aff 47 
Hun 266, 13 NYSt 365, 28 NYWkly 
Dig 217] (motions for separation 
of allegations and for election as to 
count relied upon). 


See generally Criminal Law 
LO nwOss Sia Dos 

Prosecutions for adulterations sec 
Adulteration § 19 et seq. 

43. Mo.—State v. Snyder, 44 Mo. 
A, 429. 

N. H.—State v. Buckman, 8 N. H. 
2038, 29 AmD 646. 

N. Y.—Peo. v. Parker, 38 N. Y. 85, 
97 AmD 774; Goodrich v. Peo., 19 N. 
Y. 574 [aff 3 Park. Cr. 622]. 

N. C.—State v. Norton, 24 N. C. 40; 
ear? v. Smith, 10 N. C. 378, 14 AmD 
\Pa.—Com. v. Horn, 2 Pa. Dist. 487, 


13 Pa. Co. 164. 
Tenn.—Hunter v. State, 1 Head 
6 East 


160, 73 AmD 164. 

Eng.—Rex v. Southerton, 

126, 102 Reprint 1235; Treeve’s Case, 
2 Hast P. C. 821; Rex v. Dixon, 3 M. 
& S. 11, 105 Reprint 516. 

And see Adulteration § 5, 

[a] Sale merely through desire 
of gain and without malice unlaw- 
ful. State v. Buckman, 8 N. H. 208, 
29 AmD 646. 

44. State v. Buckman, 8 N. H. 2038, 
29 AmD 646. 

45. See statutory provisions; and 
Com. v. Prince, 203 Mass. 602, 89 NH 
1047; and supra §§ 2, 11-23, 25-33. 

[a] Under the Pure Food and 
Drugs Act a prosecution (1) for an 
offense punishable merely by fine and 
not by imprisonment is a prosecu- 
tion for a “petty offense’ and not 
for a crime for which’ under the fed- 
eral constitution trial may be had 
only by jury. Frank v. U. S., 192 
Fed. 864, 113 CCA 188. (2) The prac- 
tice followed, in prosecuting indi- 
viduals by information for violating 
this act, by shipping adulterated and 
misbranded food products from one 
state to another, must be in accord 
with recognized proceedure and must 
not be within the inhibitions of the 
federal constitution. U. S. v. Simon, 
248 Fed. 908. : 

46. See statutory provisions; and: 

Mass.—Com. v. Mullen, 176 Mass. 
132, 57 NE 331; Com. v. McDonnell, 
157 Mass. 407, 32 NE 361. 

N. To ppivers v. Newton, 45 N. J. 
L. 469. 


Oh.—Williams v. McNeal, 7 Oh. 
Cire Cte 280,74. Oh. Cir. Dec:-596: 
R. I.—State v. Entwistle, 38 R.! 


I. 417, 96 A 306. 

Eng.—Ross v. Helm, [1913] 3 K. 
B. 462; Worthington v. Kyme, 21 
Cox, C. C: *3%;. Halconer ve. Whyte, 
[L908 JFaScirn7- Ce yJust 14055 ales iwe 
Cole, 55 J..P. 376. omaie 

[a] Unconstitutionality of act 
creating office of person instituting 
prosecution does not affect legality 


of.conviction.. Com. v. Spencer, 28 
Pa. Super. 301. 
[b] In Pennsylvania, special 


agents of dairy and food depart- 
ment are entitled to have their mile- 
age and witness fees taxed as costs, 
but should pay such sums to de- 
partment, Since appropriation is 
made for covering expenses of such 
officers. In re Special Agents Wit- 
ness Fees, 32 Pa. Co. 188. 

[c] Under the English statute, 
where a sample for analysis is 
taken by an agent of the Official in- 
spector, the information is prop- 
erly laid by the inspector himself. 
Garforth v. Esam, 56 J. P. 521; Stace 
Ve pomithy, 45ei.ePsed Ail 

47. Com. v. McDonnell, 157 Mass. 
407, 32 NE 361. 

48. Com. v. Mullen, 176 Mass. 132, 
57 NE 331; Peo. v. Beaman, 102 App. 
Div. 151, 92 NYS 295, 10 N. Y. Cr. 82; 
Com.) v. -Arow, 732) Pat ‘Superset; 
Rigney v. Peters, [1915] 2 Ir. 342. 

49. Ind.—Isenhour vy. State, 157 
Ind. 517, 62 NE 40, 87 AmSR 228. 

Mass.—Com. v. Tobias, 141 Mass. 
129, 6 NB 217. 

Pa.—Com. v. Crowl, 52 Pa. Super. 
539 [aff 245 Pa. 554, 91 A 922]. 

R. I—State v. Entwistle, 38 R. I. 
417, 96 A 306. 

Eng.—Reg. v. Stewart, [1896] 1 
Cn) 6005 

Austr.—Bedingfeld v. Keogh, 13 
Austr, Cri.) Rs 1602. 

50. See generally Criminal Law 
§ 52 et seq. 

In prosecutions for adulteration 
see Adulteration § 16. 

Lack of intent or guilty knowledge 
see supra §§ 26-27. 

51. Cozine v. State, (Tex. Cr.) 
220 SW 192, 

'52. U.S. v. Rigney, 220 Fed. 734. 

53. DeWeese v. Peo., 61 Colo. 140, 
156 P 594, LRAI1916E 326 

54 Com, v. Ellis, 46 Pa. Super. 
72. 
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a contract of sale is to avoid it, in the sense that 
it cannot be sued upon in a civil action, it does not 
avoid it, so far as to relieve the seller from liabil- 
ity to prosecution if the article sold, being an 
article of food, was adulterated.®® 

[§ 53] b. Warranty or Guaranty of Vendor. 
In some jurisdictions a dealer in food products is 
protected from prosecution where he sells under 
a warranty or guaranty from his vendor.*® 

Under the Pure Food and Drugs Act a guaranty 
by the seller from whom defendant purchased the 
articles to the effect that they are not adulterated 
or misbranded is a defense to a prosecution of a 
dealer under the act.®°7 Such guaranty, to afford 
protection, must be given by a seller resident with- 
in the United States, and must bear the signature, 
name, and address of the seller who is himself lia- 
ble to the penalties prescribed by the act if the 
articles sold are adulterated or misbranded.®* It 
must also relate to the identical article sold, and is 
not sufficient if it merely covers a constituent of the 
article transported or sold in violation of the act.®® 
This provision does not exempt dealers from liabil- 
ity for placing in such articles substances ‘‘poison- 
ous or injurious to health in any quantity for any 


55. Elder vy. Kelly, [1919] 2 K. B. tite the goods (Lindsay v. Rook, 58 65. 
See also Rees v. Davis, 72 
d ahaihar P. 375), (4) although other cases 
have held to the contrary (lorns v. 
Van ‘Tromp, 18 Cox: C, (Ca132;, Hilder 
v. Smithson, 57 J. P. 809). 

[b] Where there is a general war- 
ranty in advance of an article to be 
supplied daily for a specified period, 


Lo: Pi 7385. 

56. See statutory provisions 
Com: v. Pilaum, 236..Pa. 294, 'g4 A 
842, AnnCas1913E 1287 (signed by 
manufacturer or wholesale dealer); 
and cases infra notes 57-63. 

57. Act of June 30, 1906 c 3915 
Cee Ste tCompss. St sSuppl. fe Tfhi 


ROOD 


[§§ 52-54 


purpose whatever.’’ © 

Under. the English Sale of Food and Deed Acts. 

a prior warranty from the wholesaler of the purity 
of the article is a good defense in the prosecution 
of a retailer who sells the article in reliance on the 
warranty and without knowledge of adulteration or 
change in the nature, substance, or quality of the 
article as purchased by him from the warrantor.*? 
In order to render the warranty available as a full 
defense, however, defendant must give written no- 
tice, prior to the hearing, of intention to rely there- 
on, and must accompany the notice with a copy of 
the warranty.*? The warranty must not only be 
in writing, but must move from the warrantor to 
defendant.®* 

[§ 54] 3. Persons Liable.** Under the statutes 
prohibiting sales in general terms or sales either 
in person or through another, a principal may be 
convicted upon proof of a sale by his employee or 
agent acting in the general course of his employ- 
ment.®® Officers and stockholders in a corporation 
are not liable as such for a violation of the pure 
food laws by the manager of the corporation,®® but 
to the extent that they confer upon the manager the 
authority to do the acts which are performed by 


U. S.—uU. S. v. Mayfield, 177 
Fed. 765, 
D. C.—Prather v. U. S., 9 App. 82. 
Ind.—Groff v. State, 171 Ind. 547, 
551, 85 NE 769, 17 AnnCas 133. 
Mass.—Com. v. Gray, 150 Mass. 
327, 23 NE 47. 
Mo.—State v. Bockstruck, 136 Mo. 


p 13854). 

[a] The term “dealer” as used in 
this provision includes wholesale as 
well as retail dealers, and both are 
accordingly protected from prosecu- 
tion by establishing a guaranty in 
conformity with the requirements of 
the act. 26 Oh. Atty.-Gen. 449. 

[b] A seller making a false guar- 
anty is protected from liability for 
such false guaranty if the same 
guaranty was made to him by the 
person from whom he purchased. 26 
Op. Atty.-Gen. 449. 

{c] The adulterated food may be 
confiscated, however, notwithstanding 
the fact that the dealer having it 
in possession for sale may be pro- 
tected by the guaranty from a crim- 
inal prosecution. 26 Op. Atty.-Gen. 
449. 

{d] Continuing guaranty. — The 
guaranty by a manufacturer that all 
goods thereafter furnished a whole- 
saler shall comply with the Pure 
Food and Drugs Act is a continuing 
guaranty. Glaser v. U. S., 224 Fed. 
84, 139 CCA 566. 

58. 26 Op. Atty.-Gen. 449 

59. U.S. v. Mayfield, 177 Fed. 765. 

60. St. Louis v. Wortman, 213 Mo. 
131. 112 SW 529. 

61. Plowright v. Burrell, [1913] 2 
K. B. 362; Whitaker v. Pomfret, [1902 
126K Be 661Wilson ve) Playle; “42 
Cox! C. (C. 433: Farmers, etc., Dairies 
Co. 'v.. Stevenson, 17 Cox C. Cy 201; 
Elder v. Bishop Auckland Co-op. 
Soci, Ltd, 86 Bb. d. Ki Bid4t2': Pugh 
Ve ENV ItamSas 86, la diame, ee AO 
Blaydon Co-operative Soc. v. Young, 
SGnle Je ie Be 417% 

[a] Sufficiency of warranty.—(1) 
It is not essential that the word 
“warranted” should be used in the 
instrument relied on aS a warranty. 
A contract describing the article as 
“pure” is sufficient. Laidlaw v. Wil- 
son, [1894] 1 Q. B. 74; Hawkins v. 
Williams, 59. J, P: 633. 9 (2) “And™it 
has been held that the warranty may 
consist of words written on an in- 
voice (Farthing v. Parkinson, 20 Cox 
Cc. C. 661; Hawkins v. Williams, 59 
J. P. 533), (3) or on a label affixed 


a specific warranty of the particular 
delivery on which a prosecution is 
based is not essential, if the general 
warranty is directly connected with 
the particular consignment. Evans 
v. Weatheritt, [1907] 2 K. B. 80; 
Elliot v. Pilcher, [1901] 2 K. B. 817 
Lateeppe Robertson yv. Harris, [1900] 

Q. B. 117, and Harris v. May, 12 
o Ba Dao I 

{c] There must be a writing 
which connects the warranty with 
the particular consignment. A gen- 
eral contract which may have been 
in .existence for years, and which 
cannot clearly be identified as re- 
lating to the consignment complained 
of, is not sufficient. Watts v. 
Stevens, [1906] 2 K. B. 323, 6 Ann 
Cas 109 [dist Evans v. Weatheritt, 
[USOT 2eRe Beso: 

{d] The words “without accept- 
ing any responsibilty after delivery,”’ 
appended to the warranty, will not 
make it unavailable as a defense. 
Wilson “y."9 Playle; 20" Cox  Clhc: 
433. 

{e] The addition of a preserva- 
tive to the article by the retailer 
will destroy the effect of the war- 
ranty as a defense, even though the 
preservative is not complained of as 
an adulteration. Hennen v. Long, 20 
CoxtCAiG. 3608: 

[f] No defense to prosecution for 
importing.—The written warranty 
only constitutes a defense to a charge 
of selling adulterated goods in the 
United Kingdom, and not to a prose- 
cution for importing into the United 
Kingdom goods in packages insuffi- 
ciently marked, Kelly v. Lonsdale, 
{1906] 2 K. B. 486. 

62. Marcus vy. Crook, [1914] 3 K. 
Baya (32s Reta Dainy "Co, Utd, ev. 
Clarke, [1912] 2 K. B. 388; Farthing 
Vv. Parkinson) 20" Cox v@o iC 661 

63. Hargreaves v. Spackman, 21 
Cox C. C. 541. But see Rees v. Davis, 
72 J. P. 375 (a label constituting a 
warranty, attached to the consign- 
ment, is available as a defense to a 
purchaser from the consignee for re- 
sale). 

64. See also Adulteration § 17. 


335, 38 SW 317. 

N. H.—State v. Collins, 70 N. H. 
218, 45 A 1080. 

N. J.—Newton v. Reed, 10 N. J. L. 
Bs lias 

N. Y.—Peo. v. Lewis, 138 App. Div. 
673, 122 NYS 1025; Peo. v. Terwil- 
liger, 59 Misc. 617, 110 NYS 1034. . 

Oh.—Williams v. State, 25 Oh. Cir. 
Ct. 673. 

Philippine.—U. S. v. 
30 Philippine 577, 

Porto Rico.—Peo. v. Gautier, 20 
Porto Rico 311. 

Tenn.—Hunter v. State, 1 Head 
160, 73 AmD 164, 

Eng.—Elder v. Bishop Auckland 
Co-op. Soc., Ltd., 86 L. J. K. B. 1412. 
But see Booth v. Helliwell, [1914] 
3 K. B. 252 (where the facts showed 
the person making the sale to be the 
servant of a limited company and 
not its general manager who was 
convicted); Lindsay v. Dempster, 
[1912] Se. Ct. Just. 110 (the employ- 
er of a milkman whose duty it was 
to deliver milk only to customers 
but who sold milk deficient in cream 
to an inspector should not be con- 
victed). 

But see State v. Smith, 10 R. I. 
258 (mere possession by a servant 
with intent to sell does not consti- 
tute possession by his master with 
intent to sell, without other evi- 
dence showing that the servant was 
acting for and in pursuance of the 
will of the master). 

[a] The manager of a mercantile 
corporation is criminally liable when 
an adulterated article is sold or of- 
fered for sale by an agent of such 
corporation acting within the scope 
of his authority. Meyer v. State, 54 
Oh. St. 242, 43 NE 164. 

{[b] In Indiana the statute which 
provides “that no person either by 
his servant or agent, or as the ser- 
vant or agent of another person” 
shall have in his custody or posses- 
sion, with intent to sell, impure milk, 
applies only to agents and servants 
and not to the principals ‘them- 
selves. State v. Squibb, 170 Ind. 488, 
84 NE 969. 

66. U.S. v. Mayfield, 177 Fed. 765. 


Cong Bieng, 


For later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note number. 
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him in violation of law, they are liable.67 An em- 
ployee, who merely delivers an article of food under 
orders from his employer, ‘is not liable to convie- 
tion, although such article is not protected from 
contamination as required by law.®8 <A clerk of a 
cealer who merely receives an order, and, on its 
being accepted by his employer, selects and ships 
out the goods, does not violate a statute against 
the sale of adulterated food.£® An agent, who, in 
good faith, takes an order for pure food stuffs, does 
not violate a pure food law if his principal fills the 
order with adulterated goods7° without the knowl- 
edge of the agent and without an opportunity on his 
part to examine such goods.71 A salesman who 
takes an order for an article of food in one state, 
subject to acceptance or rejection by the manufac- 
turer in another state, which sale is accepted, by 
the shipment of an article which is adulterated with- 
in the meaning of the statute of the state where 
the order is taken, is not guilty of selling an adul- 
terated article in that state or of aiding or abetting 
in such sale.*? But where one takes an order for a 
food product and receives payment for it and such 
product is delivered to him by the manufacturer, 
who resides in another state, and it is delivered by 
him to the purchaser, he is guilty, if a violation of 
the food law of the state where the order is taken 
results from such transaction.7? 

[§ 55] 4. Jurisdiction and Venue. The juris- 
diction of particular courts over prosecutions for 
violations of food laws is frequently prescribed by 
statute,“* but in the absence of special provision 
is, of course, in those courts having jurisdiction 
generally over offenses of the same grade. The 
fact that the statute provides that a certain court 
shall have jurisdiction does not necessarily ‘render 
such court’s jurisdiction exclusive, or oust from 
jurisdiction another court which had before taken 
cognizance of such cases.7° The Pure Food and Drugs 
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misbranded goods within any district where they 
may be found relates to civil proceedings against 
the goods only and does not determine the jurisdic- 
tion of a criminal prosecution thereunder.’? Juris- 
diction of such a prosecution exists in the federal 
court of the district from which the goods were 
shipped, although defendant does not reside in such 
district.7§ 

A prosecution of a principal for a sale by his 
agent is properly instituted in the county where 
the sale was made.”? 

_[§ 56] 5. Limitation of Prosecutions.’° The 
time within which prosecutions for violations of 
food laws may be commenced is regulated by stat- 
ute in some jurisdictions.’ The general three year 
statute of limitations applicable to crimes against 
federal statutes was not repealed by the Pure Food 
and Drugs Act which contains no specific limitation 
on prosecutions tlereunder.®” ; 

[§ 57] 6. Preliminary Proceedings. Under the 
Pure Food and Drugs Act the secretary of agricul- 
ture, after an investigation of the alleged violation 
of the law, is required to certify at once the fact 
to the United States, district attorney in whose dis- 
trict the prosecution should be brought,8* who must 
upon receiving such certificate institute a prosecu- 
tion.8* A hearing upon notice, by the secretary 
of agriculture, is not, however, a condition prece- 
dent to the institution of a prosecution for a viola- 
tion of this statute.8° The delivery of the result 
of the analysis of a sample of milk to the person 
from whom the sample was taken or to the person re- 
sponsible for the condition of the milk, as required 
by the Washington statute, is not a prerequisite to 
a prosecution for having possession of milk below 
the prescribed standard.®® 

[§ 58] 7. Process.8’ In some jurisdictions, by 
statute, persons accused of violating food laws may 
be brought before the court by a summons.88 Sub- 


Act which provides for seizure of adulterated or | ponas for witnesses should be issued in the or- 


U. S. v. Mayfield, 177 Fed. 765. 
Rodriguez, 23 Porto 


67. 

68. Peo. v. 
Rico 392. 

69. State v. McCormick, 183 Mo. 
A. 153, 165 SW 815. 

70. Peo. v. Morse, 131 Mich. 68, 
90 NW 673; Peo. v. Skillman, 129 
Mich. 618, 89 NW 330. 

71. Com. v. Richards, 16 Montg. 
Cos Geao! 76. 

72, State v. Gruber, 116 Minn. 221, 
133 NW 571, 45 LRANS 591. 

73. State v. Newell, 140 Mo. 282, 
41 SW 751; Com. v. Butterfield, 46 
Pa. Super. 380; Com. v. Leslie, 20 Pa. 
Super. 529. 

{a] Packages marked with pur- 
chaser’s name.—Although each pack- 
age may have been marked by the 
manufacturer with the name of the 
purchaser, this is true. State v. 
Newell, 140 Mo. 282, 41 SW 751; Com. 
v. Butterfield, 46 Pa. Super. 380. 

74. See statutory provisions; and 
State v. Ruedy, 57 Oh. St. 224, 48 
NE 944; State v. Marvin, 5 OhS&CP 
593, 5 OhNP 209, 7 OhNP 204. 

[a] Jurisdiction of prosecution for 
false warranty.—Manners v. Tyler, 
11902] 1 K. B. 901; Reg. v. Smith, 
[1896] 1 Q. B. 596. 

75. U. S. v. Nine Barrels of 
Olives, 179 Fed. 983; Com. v. Haynes, 
107 Mass. 194; Peo. v. Harris, 123 
IN, Y. 10.25. NE 317. : 

[a] In Pennsylvania, a justice’s 
court has no jurisdiction of a prose- 
cution under the act of May 25, 
f1878]) (Ce) La p 144), the offense 
there described being a misdemeanor 
and therefore triable in the court of 
quarter sessions in the absence of 
express provision conferring juris- 
diction on an inferior court. Com. 
v. May, 24 Pa. Co. 546. 


WG. weOunveeEarrisy  lzon Ne ayer C0; 
25 NE 317; Peo. v. Austin, 49 Hun 
396, 3 NYS 578. See also Com. v. 
Haynes, 107 Mass. 194 (the statute 
which provides that the penalty pre- 
scribed for selling adulterated milk 
may be recovered on complaint be- 
fore any court of competent jurisdic- 
tion, does not exclude the superior 
court from jurisdiction of an indict- 
ment for the offense). 

TiO Son Vet eOD KIS LOO. Wed. 


U. S. v. Hopkins, 199 Fed. 649. 
Meyer v. State, 54 Oh. St. 242, 
43 NE 164; Bissman v. State, 9 Oh. 
Cite Ci aii4a. 6 Ol, Cire Deca tla Latt 
54 Oh, St. 242, 43 NE 164]. 

g0. See generally Criminal Law 
§ 340 et seq. 

81. See statutory provisions; and 
Monro v. Central Creamery Co., Ltd., 
(eS ieee ts. OG. ae DN OMAS Ve 
Houghton, [1911] 2 K. B. 959 (pros- 
ecution for false warranty); Brooks 
v. Bagshaw, [1904] 2 K. B. 798; 
Beardsley v. Giddings, [1904] 1 K. 
B. 847; Whitaker v. Pomfret, [1902] 
1 K. B. 661; Cook v. White, [1896] 
1 Q. B. 284; Dixon v. Wells, 25 Q. B. 
D. 249; Horan v. Power, 50 Ir. L. T. 64. 

g2. U.S. v. Hopkins, 199 Fed. 649. 

83. U.S. v. Hopkins, 199 Fed. 649. 

84. U.S. v. Morgan, 222 U.S. 274, 
32 SCt 81, 56 L. ed. 198 [rev 181 Fed. 
587]. 

g5. U.S. v. Morgan, 222 U. S. 274, 
SoUSCumoiye DO” la .ed. Los. irev L en 
Fed, 587]. See also U. S. v. Nine 
Barrels of Olives, 179 Fed. 983 (libel 
proceedings for condemnation). But 
see U. S. v. Schurman, 177 Fed. 581 
(an information may not be filed by 
the prosecuting attorney for label- 
ing an article of food so as to make 


it purport to be a foreign product 
when it is not, where the violation is 
doubtful, prior to notice of an ad- 
verse finding by the department of 
agriculture and an opportunity to 
alter the label as directed). Contra 
U. S. v. Twenty Cases of Grape Juice, 
189 Fed. 331, 111 CCA 63. 

86. State v. Burnam, 71 Wash. 
LOIS L 28 SPS 2 ss 
See generally Criminal Law 
§ 491 et seq. 

gs. See statutory provisions; and 
Criminal Law § 514. 

{a] By the English statutes (1) 
it is provided that the summons is- 
sued to defendant by the magistrate 
before whom the information is laid 
shall state the particulars of the 
offense of which defendant is ac- 
cussed. See Batt v. Mattinson, 19 
Cox. C. G.532. (2) The omission of 
such particulars from the summors, 
does not, however, deprive the mag- 
istrate of jurisdiction, but merely 
entitles defendant to an adjourn- 
ment of the hearing in the event of 
the magistrate being satisfied that 
defendant is prejudiced: by such 
omission. Neal v. Devenish, [1894] 
1 Q. B. 544 [disappr Barnes v. Rider, 
17 Cox C. C. 623 (which held that a 
defect in respect to stating the par- 
ticulars of the defense was fatal to 
jurisdiction)]. (8) It is further pro- 
vided that the summons shall be 
accompanied by a copy of the an- 
alyst’s certificate. See Batt v. Mat- 
tinson, 19 Cox C, C. 532. (4) Failure 
to comply with this requirement is 
an informality in ‘procedure only 
which may be waived by the party 
charged. Haynes v. Davis, [1915] 
1 -K:* B. 332; Grimble v. Preston, 
[1914] 1 K. B. 270. 
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dinary form and in the customary way.*® 
Information, 
plaint °°—a. In General. Prosecutions for the vio- 


[§ 59] 8. Indictment, 


lation of food laws are begun by 
an information,®? or a complaint in 
indictment.°? 


[§ 60] 


law, it must set forth and charge 
tive facts required by the statute 


89. Chase v. Kalamazoo. Cir. 
Judge, 154 Mich. 271, 117 NW 660 
(should not be indorsed with nota- 
tion as to witness’ fees and mileage). 

90. [a] Forms of indictment.—Peo. 
v. Burns, 53 Hun 274, 6 NYS 611; 
Goodrich v. Peo., 3 Park, Cr. (N. Y.) 
622) [aff 19 eN.- Y. 574]. 

[b] Reguisites of information for 
misbranding. — Nave-McCord Mer- 
cantile Co. v. U. S., 182 Fed. 46, 104 
CCA 486. 

Criminal complaint generally see 
Criminal Law § 495 et seq. f 

Indictment or information gener- 
ally see Indictments and Informa- 
tions [22 Cyc 157]. 

In prosecution for adulteration 
see Adulteration § 20, 

915° °U. S:i—U.-S. v- Dougherty, 101 
Fed. 439 [aff 108 Fed. 56, 47 CCA 195 
(certiorari den 181 U. S. 622, 21 SCt 
926, 45 L. ed. 1033)]; Wilkins v. U. 
S., 96 Fed. 837, 37 CCA 588. 


Ala.—Cook v. State, 110 Ala. 40, 
20 S 360. 
Md.—Rasch v. State, 89 Md. 755, 


43 A 931; Pierce v. State, 63 Md. 592. 

Mass.—Com. v. Nichols, 10 Allen 
199; Com. v. Farren, 9 Allen 489; 
Com. v. Boynton, 12 Cush. 499. 

Mo.—State v. Bockstruck, 136 Mo. 
335, 38 SW 317; State v. Falk, 38 
Mo. A. 554. 

N. Y.—Peo. v. Burns, 53 Hun 274, 
6 NYS 611; Peo. v. Harris, 4 Silv. 
Supwhahe TONY S113) Lafiel23. Nid Y. 
70, 25 NE 317]; Goodrich v. Peo., 3 
Park, «Cr: 622 \[aff 19. .N. 7¥.5674].. 

92. U.S. v. Simon, 248 Fed. 980; 
U. S. v. Hopkins, 228 Fed. 173; 
Moeschke v. State, 14 Ind. A. 3938, 42 
NE 1029; Brown v,. State, 14 Ind. A. 
24, 42 NE 244, 

[a] Under the Pure Food and 
Drugs Act informations are brought 
by district attorney under leave of 
court at instance of department of 
agriculture. U. S. v. Hopkins, 228 
Fed. 173. 

93. Com. v. Gray, 150 Mass. 327, 
23 NE 47; Com. v. McCarren, 2 Al- 
len (Mass.) 157; Com. v. O’Donnell, 
1 Allen (Mass.) 593; Com v. Flan- 
nelly, 15 Gray (Mass.) 195; State v. 
Newton, 45 N. J. L. 469. 

94. U. S.—uU. S. v. Watson-Dur- 
and-Kasper Grocery Co., 251 Fed. 
310; U.- S. v. Cudahy Packing Co., 
243 Fed. 441: Schraubstadter v. U. 
S., 199 Fed. 568, 118 CCA 42; U. S. 
v. Frank, 189 Fed. 195: Goll v. U. S., 
166 Fed, 419, 92 CCA 171; Wilkins v. 
U. S., 96 Bed. 887, 37 CCA 588. 


Conn.—State v: McGee, 88 Conn. 
353, 91 A 270. 

D. C.—Kollock v. U. S.. 9 App. 420. 

Ind.—Gardner v. State, 183 Ind. 
101, 108 NE 230. 

Hawaii.— Terr. v. Hop Kee, 21 


Hawaii 206, AnnCasi915D 1082. 
Kan.—State v. Meyer, 94 Kan. 647, 
146 P 1007. 
150 Mass. 


Mass.—Com. v. 
327523 NE 47. 

Mo.—State v. Maurer, 255 Mo, 152, 
164 SW 551, AnnCasi915C 178 [rev 
174 Mo, A. 162, 156 SW 991; State v. 


Gray, 


b. Allegations—(1) In General. In gen- 
eral, the allegations of the indictment, information, 
or complaint will be held sufficient ** or insufficient,°° 
in accordance with whether they state all the facts 
necessary to constitute the offense charged; and no 
particular form of words is necessary.*® 
an indictment or information is based on a food 
statute creating an offense unknown to the common 
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or Com- 


an indictment,®+ 
the nature of an 
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offense and the facts necessary to bring the accused 
fully within the statutory provisions.°? 
and sufficiency of such allegations are dependent 
not only upon the terms of the statute and the 
exact nature of the offense charged,®® but also upon 


The form 


the nature of the proceeding under which a convic- 


Where 


to establish the 
Surkamp, 174 Mo. A. 174, 156 SW 
156 SW 988]; State v. Lief, 248 Mo. 
722, 154 SW 1133. 

94 Nebr. 
$10, 148 NW 202, AnnCas1914D 180; 
Lansing v. State, 73 Nebr. 124, 102 

Oh.—State v. Arata, 69 Oh. St. 211, 
68 NE 1046. 

U. S.—U. S. v. Joyce, 138 Fed. 

Cal-—Ex p. Reineger, 193 P 81. 
Thompson, 37 App. 420. 

Mo.—State v, Markus, 171 Mo. A. 
eae oa v. State, 4 OhS&CP 

Wyo.—State v. 

{a] An indictment for defacing 
stamps upon oleomargarine is in- 
the stamps defaced were such as 
were prescribed by statute. U.S. v. 

[b] Sale by agent.—A complaint 
under a statute providing a punish- 
servant or agent, or as servant or 
agent of any other person, sells milk 
moved, charging a principal with an 
improper sale, is insufficient where 
by an agent. Heider v. State, 4 Oh 
S&CP 227. 

(aff 3 Park. Cr. 622] Schrumpf v. 
Peo.,, 14 Hun (N. Y.) 10. 
at common law for selling unwhole- 
some provisions must charge that 
as food for men; but this need not 
be charged in any precise form of 
accused “sold to divers citizens five 
hundred pounds of beef as good «und 
cient. Goodrich v. Peo., 19 N. Y. 574 
[afl 3 Bark.w@rs 62213 

174 Mo. A. 
153, 156 SW 988. 

98. 

Fed. 837, 37 CCA 588, 

Ky.—Small v, Com., 134 Ky. 272, 

Md.—Fox v. State, 94 Md. 148, 50 

Mo.—State v. Markus, 171 Mo. A. 
38, 153 SW 488. 

68 NE 1046. 

Okl.—State v. Clifford, 3 Okl. Cr. 

[a] An information charging 
adulteration or misbranding under 
specifically charge the manner of 
adulteration or misbranding. U.S. 

189 


all the constitu- 
991; State v. Shortell, 174 Mo. A. 153, 
Nebr.—State v. Thorp, 
NW 254. 
Pa.—Com. v. Arow, 32 Pa. Super. 1. 
C.— District of Columbia v. 
38, 153 SW 488. 
O 
MRC iiG PHT TL Gre ce ane toe 
sufficient where it fails to allege that 
Joyce, 138 Fed, 457. ’ 
ment for whoever, by himself or his 
from which the cream has been re- 
the sale, if made at all, was made 
96.% Goodrich v. Peo. 190N.- Yn 514 
[a] Mllustration.—An indictment 
the article was sold for consumption 
words, and the allegation that the 
wholesome beef and food” is_ suffi- 
97. State v. Shortell, 
U. S—wWilkins v. U. S., 96 
120 SW 361, 
A 700, 89 AmSR 419. 
Oh.—State v. Arata, 69 Oh, St. 211, 
419, 106 P 557. 
the Pure Food and Drugs Act should 
v. St. Louis Coffee, etc., Mills, 


Fed, 191; Nave-McCord Mercantile 
ree vo U,: (S:, 182, Hed:465 104, (CCA: 
’ In Maryland Code 


[b] under 


tion is sought.2® An indictment or equivalent plead- 
ing for selling an adulterated article is sufficient 
in general if it alleges that defendant has sold an 
impure article and sets out the facts which show 
the adulteration, with appropriate averments as to 
time, place, person, and other circumstances identi- 
fying the particular. transaction.1 
for knowingly having in possession an adulterated 
article with intent to sell it, a specification of the 
person by whom the adulterating was done is un- 


In a prosecution 


art 27 § 90, providing that any per- 
son who sells oleomargarine to a 
person who asks for butter shall be 
guilty of a fraud, an indictment 
charging such an offense need not 
allege that the oleomargarine was 
fraudulently sold. Fox v. State, 94 
Md. 143, 50 A 700, 89 AmSR 419. 

[c] Refusal to sell for analysis. 
—An affidavit that defendant refused 
to sell an article of food for analysis, 
which fails to state the name of the 
article, or of the party demanding 
its sale, and does not designate the 
act violated excepted by its date, is 
fatally defective. Margolius v. State, 
4 OhS&CP 354, 1 OhNP 264. 

99. Isenhour v. State, 157 Ind. 517, 
62 NE 40, 87 AmSR 228; State v. 
Newton, 45 N. J. L. 469; Peo. v. 
res ies 40 App. Div. 227, 57 NYS 

[a] Special complaint.—Under the 
statute, punishing the sale of milk 
under a certain standard, the com- 
plaint should be special, and not in 
the form of a complaint for selling 
milk which has been adulterated. 
State v. Newton, 45 N. J. L. 469. 

{[b] Under the Agricultural Law, 
subjecting to a penalty persons sell- 
ing as natural butter, produced from 
unadulterated milk or cream, any 
oleomargarine or other substance 
made in «imitation of butter from 
animal fats or animal or vegetable 
oils not the product of the dairy, 
a complaint for the recovery of such 
penalty must show that the olea- 
ginous substance sold was made 
from animal fats or animal or vege- 
table oils not the product of the 
dairy. Peo. v. Laning, 40 App. Div. 
227, 57 NYS .1057, 

1. Mass.—Com. v. Rowell, 146 
Mass. 128, 15 NE 154; Com. v. O’Don- 
nell, 1 Allen 593; Com. vy. Flannelly, 
15 Gray 195. 

Mo.—St. Louis v. Liessing, 190 Mo. 
464, 89 SW 611, 109 AmSR 774, 1 
LRANS 918, 4 AnnCas 112. 

N. J.—State v. Newton, 45 N. J. 
L. 469. 

N. Y.—Peo. v. West, 106 N. Y. 293, 
12 NE 610, 60 AmR 452, 27 NYWkly 
Dig V6s; Peo, vey Harrisier. NiVGeiis, 
4 Silv, Sup. 531, Vatty a3 Neeson. COs 
25 NE 317]. 

Oh.—Haas v. State, 2 OhS&CP 177, 
1 OhNP 248. 

Pa.—Com. v. Arow, 32 Pa. Super. 1. 

R. I.—State v. Luther, 20 R. I. 
472, 40 A 9. 

[a] Setting forth both the method 
and the effect of the adulteration 
does not render the indictment ob- 
jectionable under the statute. Com. 
v. Arow, 32 Pa. Super, 1. 

[b] Facts as to inspection need 
not be stated. Peo. v. Woodbeck, 
55 App. Div. 277, 67 NYS 38, 15 N. 
Vie Crin2bid. 

{e] Analysis.— (1) The making 
of an analysis need not be alleged. 
Com. v. Bowers, 140 Mass. 483, 5 
NE 469; Com. v. Tobias, 141 Mass. 
129, 6 NE 217. (2) Manner of mak- 
ing analysis need not be alleged. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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necessary.” Misrepresentation or concealment of the 
nature of the article, where this is the gist of the | of 


offense, should be charged.? 


Matters of defense, which can be shown under a 
plea of not guilty, need not be anticipated and neg- 


atived.* 


A proviso or exception in the statute, not de- 
seriptive of the offense, is a matter of defense, and 


need not be negatived.® 


[§ 61] 


cient.® 


[§ 62] 


manufacturer or dealer.’ 
ae Vv. Duther, 20° Rots 472; 40) A 


[d] Sale of article below stand- 
ard.—Where failure to maintain the 
statutory standard is regarded as a 
distinct offense from adulteration by 
the addition of foreign matter, a 
complaint in form for adulteration 
is insufficient as a basis for a prose- 
cution for selling an article below 
standard quality. State v. Newton, 
45 N. J. L. 469. 

2. Isenhour v. State, 157 Ind. 517, 
62 NE 40, 87 AmSR 228, 


8. State v. Weeden, 17 Wyo. 418, 
100 P 114. 
4 State v. Closser, 179 Ind. 230, 


99 NE 1057; Peo. v. West, 44 Hun 
162 [aff 106 N. Y. 293, 12 NE 610, 60 
AmR 452]. 

5. Mass.—Com. v. Kenneson, 143 
Mass. 418, 9 NE 761. 

Mo.—State v. Bockstruck, 136 Mo. 
335, 38 SW 317. f 

N. Y.—Peo. v. Lewis, 131 App. Div. 
336, 115 NYS 7909. 

Pa.—Com. v. Arow, 32 Pa. Super. 
1; Com, v. Wickert, 6 Pa. Dist. 387, 


19 Pa. Co. 251. 
z State, (Cr.) 


Tex.—Quaternick v. 

4 SW 328. 
ares S.—U. S. v. Frank, 189 Fed. 
195; U. S. v. St. Louis Coffee, etc., 
Mills, 189 Fed. 191; Goll v. U. S., 166 
Ped. 419, .92 CCA 171. 

Ind.—State v. Closser, 179 Ind. 
230, 99 NE 1057. 

Iowa.—State v. Snow, 81 Iowa 642, 
47 NW 777, 11 LRA 355. 

Md.—Fox v. State, 94 Md. 143, 50 
A 700, 89 AmSR 419; Rasch v. State, 
89 Md. 755, 43 A 931. 

Mass.—Com. v. Mullen, 176 Mass. 
132, 57 NE 331; Com. v. Keenan, 139 
Mass. 193, 29 NE_ 477. 

Mich.—Peo. v. Hinshaw, 135 Mich. 
378, 97 NW 758. 

Mo.—State v. Maurer, 255 Mo. 152, 
164 SW 551, AnnCas1915C 178 [rev 
174 Mo. A. 162, 156 SW 991]; State 
v. Lief, 248 Mo. 722, 154 SW 1133; 
St. Louis v. Bippen, 201 Mo. 528, 
100 SW 1048; St. Louis v. Schottell, 
100 SW 1049. 

Na bye——Peo:)- vic west,! 106 2 Ni. 
293, 12 NE 610, 60 AmR 452, 27 NY 
WklyDig 68; Peo. v, Lewis, 131 App. 
Div. 336, 115 NYS 909; Peo. v. Wood~ 
beck, 55 App. Div. 277, 67 NYS 38, 
15 L0Y., Cr. 250; Peo., vi Harris, 7 
NYS 773, 4 Silv. Sup. 531 [aff 123 
N.- Y¥. 70, 25 NE 317]; Peo. v. Burns, 
58 Hun 274, 6 NYS 611. 


Oh.—Meyer v. State, 2 OhS&CP 
233, 1 OhNP 241. 
Tex.—Sanchez v. State, 27 Tex. 


Civ. A. 14, 10 SW 756. 

See generally Indictments and In- 
formations [22 Cyc 336]. 

7. Morris v. U. S., 168 Fed. 682, 
94 CCA 168, 161 Fed. 672, 88 CCA 
532 [certiorari den 214 U. S. 527, 29 
Sct 704, 53 L. ed. 1068]; Com. v. 
O’Donnell, 1 Allen (Mass.) 593; Com. 
v. Flannelly, 15 Gray (Mass.) 195; 
State v. Luther, 20 R. I. 472, 40 A 9. 


(2) Following Language of Statute. In 
such prosecutions an indictment which substantially 
follows the language of the statute is usually suffi- 


(3) Description of Accused. Where the 
statute makes punishable a certain class of persons, 
such as manufacturers or dealers in a particular ar- 
ticle, the indictment should allege that defendant 
belonged to the class specified, as that he was a 
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[§ 63] (4) Description of Purchaser. The name 
the person or persons to whom the food was 


sold, if such person or persons are known, should 


sary.® 


unknown.?° 


purchasers. 


usually be alleged,® but this is not always neces- 
Where the 
unknown it is both 
that the sales were 
It has 
an allegation is not 
vestigation has been 


names of the purchasers are 
proper and sufficient to allege 
made by persons to the jurors 
been held, however, that such 
authorized unless a careful! in- 
made to learn the names of the 


Where, under the statute, possession 
and exposure for sale of the aduiterated article con- 


stitutes the offense, it is not necessary to allege 


[a] Milk seller or dealer.—(1) 
Where the statute under which the 
indictment is drawn is applicable 
only to those who are engaged in the 
business of selling milk, the indict- 
ment must allege that defendant be- 
longs to that class of persons. Com. 
v. Flannelly, 15 ray (Mass.) 195. 
(2) That defendant was recorded in 
the books of the inspector as a deal- 
er in milk is not sufficiently stated 
by alleging that defendant, being a 
dealer in milk, and being recorded as 
a dealer in milk, in the books of said 
inspector, sold adulterated milk in 
violation of the statute. Com. v. 
McDevitt, 2 Allen (Mass.) 158 note; 
Com. v. McCarron, 2 Allen (Mass.) 
157. (3) That defendant is a regis- 
tered milk dealer need not be al- 
leged under a statute which provides 
that “no person” shall sell adulter- 
ated milk. State v. Luther, 20 R. I. 


472, 40 A 9. 

8. Peo: iva, DuBois, 6. NYS . 956 
mem; Peo v. Burns, 53 Hun 274, 6 
NYS 611; Margolius v. State, 4 Oh 
S&CP 354, 1 OhNP. 264. See also 
Feigen v. McGuire, 64 N. J. L. 152, 


44 A 972 (supporting the same prin- 


ciple in a complaint in summary 
proceedings). 
[a] Rule applied.—An Affidavit 


on which to base a prosecution for 
refusal to furnish a sample for an- 
alysis Should identify the person de- 
manding the sample and specify the 
article demanded and the statute 
claimed to have been violated. Mar- 
golius v. State, 4 OhS&CP 354, 1 Oh 
NP 264. : 

9. State v. Maurer, 255 Mo. 152, 
164 SW 551, AnnCasi915C 178 [rev 
174 Mo. A. 162, 156 SW 991]. 

10. Goodrich v. Peo., 3 Park. Cr. 
(N. Y.) 622 [aff 19 N. Y. 574]. See 
also Feigen v. McGuire, 54 N. J. L. 
152, 44 A 972 (Summary proceedings 
before a justice of the peace). 

11. Marxen v. State, 44 Tex. Cr. 
41, 68 SW 277. 

12. Quaternick v. State, (Tex. Cr.) 
204 SW 328. 

13. See cases infra this note. 

[a] Rule applied.—(1) An indict- 
ment, under Acts (1894-1895) p 777 
§ 1, is not open to the objections of 
insufficient description, or that it does 
not charge an offense, where _ it 
charges a sale of the “article, prod- 
uct, or compound,” and avers that it 
was made wholly or partly out of fat, 
oil, or oleaginous substance, or com- 
pound thereof, that it was not pro- 
duced directly and at the time of 
manufacture from unadulterated 
milk or cream from the same, and 
that such article, product, or com- 
pound was in imitation of yellow 
butter, produced from pure, unadul- 
terated milk or cream from _ such 
butter. Cook v. State, 110 Ala. 40, 
20 S 360. (2) That substance sold 
was not produced from unadulterated 
milk or cream is not. sufficiently 
stated by alleging ‘defendant did 


the name of the purchaser.?2 
[§ 64] (5) Description of Article Sold. The indict- 
ment should contain a description of the article sold 
sufficient to show that it was within the class of 
articles the sale of which was forbidden by law,18 


oer VSG pee ee UNTO pounds of an 
oleaginous substance compounded 
and colored in imitation of yellow 


butter produced from pure unadul- 
terated milk or the cream from the 
same, and such oleaginous’ sub- 
stance and compound not having 
been produced directly and wholly 
at the time of the manufacture 
thereof free from coloration or in- 
gredient that caused it to resemble 
yellow butter produced from unadul- 
terated milk.” State v. Henderson, 
15 Wash. 598, 599, 47 P 19. 

[b] An allegation of a sale of 
Oleomargarine is sufficient under a 
statute prohibiting the sale of any 
article manufactured from animal 
fat or animal or vegetable oils in 
imitation of natural butter, and not 
produced from pure milk or cream. 
Rasch v. State, 89 Md. 755, 43 A 931. 

[c] Mustard.—An affidavit charg- 
ing defendant with selling to a cer- 
tain person, on a day stated, in a 
specified county, ‘a certain quantity 
of food, to wit, ground mustard,” 
which was adulterated with starch, 
is sufficient. Haas v. State, 2 Oh 
S&CP 177, 2 OhNP 248. 

[d] Confectionery. — An _ indict- 
ment charging defendant with 
fraudulently adulterating “a. cer- 
tain substance intended for food, to 
wit: one pound of confectionery,” 
is insufficient and uncertain, the 
word “confectionery” being a generic 
term for many articles. Com. v. 
Chase, 125 Mass. 202. 

fe] Milk.—(1) Allegation that 
milk sold was cow’s milk is not nec- 
essary. Com. v. Farren, 9 Allen 
(Mass.) 489. (2) An indictment 
which alleges that defendant had in 
his “possession milk to which a cer- 
tain foreign substance had been add- 
ed, to wit, annatto coloring mattter,”’ 
with intent unlawfully to sell it, is 
sufficient without naming the quan- 
tity of milk. Com. v. Schaffner, 146 
Mass. 512, 16 NE 280. (8) Where an 
indictment charges defendant with 
having in his possession with intent 
to sell milk containing a less per- 
centage of milk solids than is re- 
quired by the statute, it is not nec- 
essary to allege further that the 
milk has been analyzed and found 
deficient, such fact being a matter 
of proof. Com. v. Tobias, 141 Mass. 
129, 6 NE 217; Com. v. Bowers, 140 
Mass. 483, 5 NE 469. (4) Nor is it 
necessary to allege or prove the cause 
which reduced the quality of the 
milk below the legal standard. Com. 
v. Keenan, 139 Mass. 193, 29 NE 477. 

[f] Allegations in the disjunc- 
tive, from which the _ substantive 
parts of a compound do not properly 
appear, are _ insufficient. Ryan v. 
Staite /5)-Ohs "Cir. “Ct. 486; (3 Oh.8Cir? 
Dec. 238. But see Com. v. McDer- 
mott, 37 Pa. Super. 1 (a count in an 
indictment under a statute prohibit- 
ing “the manufacture and sale of 
oleomargarine, butterine and other 
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as that it was unwholesome!4 or adulterated, 
in alleging misbranding, should state not 
only the brands used but also wherein they were 
But an information charging 
defendant with having possession of adulterated 
food with intent to sell it need not allege that it 
was adulterated by defendant,!? or that a certain 
substance with which it was alleged to be adul- 
terated was either poisonous or injurious to health,1® 
or that the article in question violated a standard 
of purity established by the board of health;1® nor 
is it necessary that it should deny that it 1s a mix- 
ture or compound within a proviso of the statute by 
which mixtures or compounds recognized as articles 
of food not injurious to health are excepted from 
A complaint for the violation of an 
ordinance providing for the protection of meats and 
other foods from filth and contamination need not 
designate the kind of meat which defendant is ac- 
cused of having exposed for sale.24_ Where the gist’ 
of the offense, under the statute, is the addition of 
matter to conceal the inferiority of the article sold, 


and, 


illegal or improper.!® 


its operation.”° 


similar products, ... will not be 
quashed because the disjunctive ‘or’ 
is used between the words ‘oleomar- 
garine’ and ‘butterine’’’). 

14. Isenhour v. State, 157 Ind. 
517, 62 NE 40, 87 AmSR 228 


15. St. Louis v. Ameln, 235 Mo. 
669, 189 SW 429. 

{a] That milk was adulterated is 
sufficiently alleged by stating that 
defendant had in his possession, 
with intent to sell, skimmed milk 
adulterated by adding water, and 


such allegation is not objectionable 
for failure to allege a fixed stand- 
ard by which to judge its strength 
and quality. St. Louis v, Alemn, 
235 Mo. 669, 1389 SW 429. 

16. Nave-McCord Mercantile Co. 
v. U. S., 182 Fed. 46, 104 CCA 486. 

fa] “Flavor” not “extract.”—Al- 
legation of misbranding because a 
liquid labeled ‘“‘Flavor of Vanilla” 
did not contain any extract of va- 
nilla is insufficient, the words ‘“ex- 
tract” and ‘‘flavor’ not being synony- 
mous. U.S. v. St. Louis Coffee, etc., 
Mills, 189 Fed. 191. 

[b] Allegation that words used 
were intended to be understood by 
the public as having a certain mean- 
ing is insufficient if the words under- 
stood in their usual sense would not 
constitute misbranding. Nave-Mc- 
Cord Mercantile Co. v. U. S., 182 
Fed. 46, 104 CCA 486. 

{ce] Oleomargarine package.—(1) 
An allegation charging a retail dealer 
with sell{ng, delivering, and pack- 
ing oleomargarine in packages that 
are not “‘new and suitable’? wooden 
or paper packages is sufficient under 
Comp. St. (1901) p 22380 requiring 
retail dealers in oleomargarine to 
pack it in “suitable wooden or paper 
packages” and imposing a _ penalty 
for selling it in any other form than 
in “new wooden or paper packages.” 
U. S. v. Dougherty, 101 Fed. 439 [aff 
108 Fed. 56, 47 CCA 195, certiorari 
den 181 U. S. 622 mem, 21 SCt 926 
mem, 45 L. ed. 1033]. (2) And under 
a provision of the same statute re- 
quiring oleomargarine to be packed 
in packages “marked and branded 
as the commissioner of internal rev- 
enue Shall prescribe” an indictment 
is sufficient which charges defendant 
with packing oleomargarine “in pack- 
ages not marked in accordance with 
the regulations of the commissioner,” 
without regard to the kind of pack- 


age used. U.S. v. Dougherty, supra. 
17. Isenhour v. State, 157 Ind. 
617, 62 NE 40, 87 AmSR 228. 
18. Isenhour v. State, 157 Ind. 


517, 62 NE 40, 87 AmSR 228. 
19. Isenhour v. State. 157. Ind. 
517, 62 NE 40, 87 AmSR 228. 
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20. Isenhour vy. State, 157 Ind. 
517, 62 NE 40, 87 AmSR 228. 

21. Terr. v. Hop Kee, 21 Hawaii 
206, AnnCasi915D 1082. 

22. Peo. v. Hinshaw, 135 Mich. 
378, 97 NW 758 (inferiority is suffi- 
ciently alleged by an information 
charging the addition of foreign 
matter to the article sold, ‘whereby 
its inferiority was concealed” and 
whereby it “was made to appear 


better and of greater value than it 
really was’’). 

23. Strong v. State, 3 OhS&CP 
284, 2 OhNP 98. 

[al Under the Indiana _ statute 
where the addition of an injurious 


substance is alleged, it is not neces- 
sary to allege that any fixed stand- 
ard of purity has been violated. 
Isenhour v. State, 157 Ind. 517, 62 
NE 40, 87 AmSR 228. 


24. Com. v.. Keenan, 139 Mass. 


193, 29 IND 477; Rex yy. Dixon;s3.M. 
& §S. 11, 105 Reprint 516. 
[a] Where the adulterant is 


specified in such a way as to be es- 
sentially descriptive of the article 
which defendant is alleged to have 
had in his possession, the allegation 
cannot be rejected as surplusage, 


but must be proved. Com. v. Lus- 
comb, 130 Mass. 42 [foll Com. v. 
Tobias, 141 Mass. 129, 6 NE 217]. 
{b] The particular substance 
with which, and the manner in 
which, the article was adulterated 
should be charged in an indictment 
under a statute prohibiting the 


manufacture or sale of any food 
which has been adulterated by add- 
ing any substance so as to reduce 
or injuriously affect its quality or 
strength, or by substituting any 
cheaper or inferior substance. Dor- 
sey v. State, 38 Tex. Cr. 527, 44 SW 
514, 70 AmSR 762, 40 LRA 201. 
25. Com. v. Schaffner, 146 Mass. 
512, 16 NE 280. 


26. See also Adulteration § 20. 

27. See supra § 26. 

28. Com. v. Boynton, 12 Cush. 
(Mass.) 499; Peo. v. Fauerback, 5 
Parks iCraCNGaes ola 

[a] Intent to sell should be al- 
leged in indictment for having in 


possession with intent to sell. Peo. 
v. Fauerback, 5 Park. Cr. (N. Y.) 311. 

29. Fox v. State, 94 Md. 148, 50.A 
700, 89 AmSR 419. 

30. Md.—Fox v. State, 94 Md. 143, 
50 A 700, 89 AmSR 419. 

Mass.—Com. v. Warren, 160 Mass. 
533, 36 NE 308; Com. yv. Vieth, 155 
Mass. 442, 29 NE 577; Com. v. Evans, 
132. Mass,1);)Com. vz Smith,) 3103 
Mass. 444; Com. v. Waite, 11 Allen 
264, 87 AmD 711; Com. v. Nichols, 10 
Allen 199; Com. v. Farren, 9 Allen 489. 


actual inferiority should be alleged.?? 
statute makes the addition of poisonous or injurious 
ingredients essential to constitute the offense, an 
affidavit on which to base a criminal prosecution is 
insufficient if it fails to allege the addition of such 
A specification of the particular adul- 
terant used is not generally necessary,?* and the 
quantity used need not be alleged.” 
(6) . Intent or Guilty Knowledge *°—(a) 
In General. Wherever the intention of accused is 
necessary to constitute the offense,?7 such intent 
must be alleged in every material part of the de- 
scription where it so constitutes it,?* but otherwise 
such an allegation is not necessary.”° 

Guilty knowledge. 
guilty knowledge on the part of defendant, where 
the mere fact of possession or sale is an offense.%° 
But, on the other hand, where guilty knowledge is , 
one of the elements of the offense,?! there must not 
only be an allegation of such knowledge,*? but such 
allegation must cover each element of the offense 
mentioned in the statute.** 


[§§ 64-65 


Where the 


It is not necessary to allege 


Mo.—State v. Maurer, 255 Mo. 152, 
164 SW 551, AnnCas1915C 178 [rev 
174 Mo. A. 162, 156 SW 991]. 

Nebr. 


Nebr.—Lansing v. State, 73 
124, 102 NW 254. 

N. J.—Vandegrift v. Meihle, 66 N. 
Se DNAS ae SS UG 3 


IN.” Y:—Peo. v.) Kibler, 106: Nu Y. 
321, 12 NE 795; Peo. v.. Cipperly, 
TOK Neve 634.0 4. NE wove Peomy. 
Schaeffer, 41 Hun 23, 2 NYSt 705; 
Peo. v. Eddy, 12 NYS 628; Peo. v. 
Zeiger, 6 Park. Cr. 335. 

Oh.—Altschul v. State, 8 Oh. Cir. 


Ct. 214, 4 Oh. Cir. Dec. 402; Strong 
v. State, 3 OhS&CP 284, 2 OhNP 93; 


Kelly v. State, 2 OhS&CP 239, 1 
OhNP 238 [rev on other grounds 54 
Oh.: St. 166, 43) NE (46395 -Haasiiw 


State, 2 OhS&CP 177, 1 OhNP 248. 
R. I.—State v. Smith, 10 R. I. 258. 
31. See supra § 27. 

32. Moeschke v. State, 14 Ind. A. 
393, 42 NE 1029; Com. v. Boynton, 12 
Cush. (Mass.) 499; Peo. v. Frederighi. 
192 Mich. 165, 158 NW 177; Sanchez 
Vv. 'State, +27 Tex Ail 40105 Sw. 766: 

[a] Rule applied.— W here the 
statute makes knowledge immaterial 
only in case of sales by regular deal- 
ers, it is necessary to allege either 
that defendant was a dealer or that 
he had knowledge of the adultera- 


tion. Com. v. Flannelly, 15 Gray 
(Mass.) 195. 
{b] Where an indictment charges 


the sale of unwholesome articles, it 
should not only charge that the sale 
was made knowingly, but should also 
aver that defendant knew at the time 
of the sale the corrupt and unwhole- 
some condition of the article sold. 
Com. v. Boynton, 12 Cush. (Mass.) 499. 

{c] Allegation of guilty knowl- 
edge is not inferred from the use of 
the word “unlawfully” in an infor- 
mation charging defendant with hav- 
ing diseased meat in his possession 
with intent to sell, where defendant 
could have unlawfully possessed 
himself of the meat without pos- 
sessing knowledge of its character. 
Schmidt v. State, 78 Ind. 41. 

{d] Sufficient allegations. — (1) 
That defendant killed a calf, intend- 
ing to sell its meat, “well knowing 
that said calf. was less than four 
weeks old,” was a sufficient allega- 
tion of defendant’s knowledge. Com, 
v. Raymond, 97 Mass. 567. 569. (2) 
An information under Willson’s Cr. 
St. § 656, charging that defendant 
“did unlawfully and knowingly offer 
for sale’ adulterated milk, is not 
open to the objection that it does 
not charge that defendant knew that 
the milk was adulterated. Sanchez 
v. State, 27 Tex. A. 14, 10 SW 756. 

33. Com. v. Boynton, 12 Cush. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


e 


§§ 66-70] 


[§ 66) (b) Intent to Sell for Food. That the 
article in question was sold as an article of food 
must be alleged in an indictment under a statute 
prohibiting a sale of such article as food,?! and 
it has been held that an information under a stat- 
ute making it a misdemeanor to have in one’s pos- 
session, with intent to sell, the meat of any sick, 
diseased, or injured animal must allege that the 
meat was intended to be sold for use as food.*> But 
under ot%er statutes prohibiting the sale of articles 
in general terms, without regard to the purpose for 
which they are to be used, it is not necessary to 
allege that they were sold as food.*¢ 

[§ 67] (c) Intent to Injure Health. An indict- 
ment for selling unwholesome food, as good and 
wholesome food, need not allege. that defendant 
intended to injure the health of any person or per- 
sons or that it did injure their health.3? 

[§ 68] ¢. Duplicity. Under tatutes nrohibiting 
the acts of selling or having in possession for sale, 
or selling or exposing for sale, or the like, there 
is but one offense created, and the acts prohibited 
may all be alleged conjunctively in one count of a 
complaint or indictment without rendering it du- 
plicitous.* Under a statute making it an offense 
to sell or keep or offer for sale adulterated milk, or 
milk to which water or any foreign substance has 
béen added, an indictment is not bad for duplicity 
which alleges the sale of adulterated milk to which 
a large quantity of water has been added.®® An in- 
dictment purporting to proceed exclusively under 
an ordinance is not rendered duplicitous by the fact 
that it contains averments appropriate to a prosecu- 
tion under a general statute, where such averments 
may be rejected as surplusage.*® So an indictment 
charging a sale on successive days of the month in- 
a certain year, but specifying but one quantity and 
one sale, has been held to charge only one offense 
and not to be bad for duplicity.*! 

[§ 69] 9. Issues, Proof, and Variance.*? An in- 
formation charging that an article was colored to 
conceal its inferiority, and to make it appear of 
greater value than it really was, is sufficient to 
warrant the submission to the jury of the question 
whether the article was inferior.** 
dictment charging sale of a prohibited article, evi- 
dence is admissible to show that the article de- 
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fendant was charged with selling was not embraced 
within the terms of the statute defining the of- 
fense;*#* and under an indictment charging that to 
an article sold by defendant had been added a cer- 
tain foreign substance, a further description where- 
of is unknown to complainant, evidence as to what 
the foreign substance was or consisted of is admissi- 
ble.4#® An indictment charging defendant person- 
ally with selling a prohibited article is sustained 
by proof that the sale was made by an employee of 
defendant under his authority;4* and a complaint 
alleging possession of an adulterated article contrary 
to statute, by defendant, is supported by evidence 
of possession by defendant’s servant in the course 
of his employment.47 An information charging a 
sale to a certain person is sustained by evidence that 
the person named purchased the article as agent for 


another ;*8 and an averment of having possession for 


sale is sustained by proof of a consummated sale.#9°? 
The fact that an information for selling misbranded 
feed stuff alleged that defendant was the agent of 
a corporation and that the proof showed that the 
concern was a partnership, does not constitute a 
fatal variance.®! But it has been held under a stat- 
ute forbidding the sale of any adulterated article of 
food or drugs that an allegation of the sale of a 
prohibited article as a drug is not sustained by proof 
of its sale as food.62 Averments in the complaint 
constituting surplusage need not be proved.5? Aver- 
ments as to the nature of the article adulterated must 
be sustained by the evidence as to all important 
particulars.5* It has been held, however, that proof 
of adulteration of cream is sufficient to sustain an 
averment of adulteration of milk.®® 

[§ 70] 10. Evidence *°—a, Judicial Notice. The 
court cannot take judicial notice of the color of 
oleomargarine in its natural state.67 In a prosecu- 
tion for shipping meat in interstate commerce not 
properly inspected, the court will take jud‘cial no- 
tice of the regulations of the secretary of agricul- 
ture, but cannot take such notice of regulations 
made by the bureau of animal industry.58 On the 
hearing of an information before justices under the 
English Sale of Food and Drugs Acts the justices 
may take into consideration facts within their own 
knowledge as to tle constituents of the article in 
question in determining whether there has or has 


(Mass.) 499; State v. Falk, 38 Mo. 
A. 554. 

34. Lansing v. State, 73 Nebr. 124. 
102 NW 254; Rex v. Haynes, 4 M. 
& S. 214, 105 Reprint 814. See also 
Com. v. Raymond, 97 Mass. 567 (the 
words “with intent to sell” as food 
in an indictment are equivalent to 
the words “for the purpose of sale’”’ 
as food used in the statute). But 
see Haas v. State, 2 OhS&CP_ 177, 
1 OhNP 248 [crit Vester v. State, 
2 OhS&CP 170, 1 OhNP 240] (the pre- 
sumption is that where a customer 
ealls for an article generally used 
for food, it is his intention so to use 
it, and there is no necessity of an 
allegation that it is to be used as 
food). 

{a] Sufficient allegation.—An al- 
legation that defendant sold milk 
‘as and for pure milk, an article 
of food,’ is a _ sufficient allegation 
that it was sold as an article of 
food. Lansing v. State, 73 Nebr. 
124, 102 NW 254. 

35. Schmidt v. State, 78 . Ind. 
41 


36. State v. Smith, 69 Oh. St. 196, 
68 NE 1044; State v. Kelly, 54 Oh. 
St. 166, 43 NE 163 [rev 2 OhS&CP 
239]. 

37. Goodrich v. Peo., 3 Park. Cr. 
(N. 'Y.) 622 [aff 19 N. Y. 574]; Rex 


“Ct: 


ke ta 3 M. & S. 11, 105 Reprint 
16. 

38. Com. v. Tobias, 141 Mass. 129, 
6 NE 217; Com. v. Nichols, 10 Allen 
(Mass.) 199; Peo. v. Burns, 53 Hun 
274, 6 NYS 611; Com. v. Young, 21 
Paw Dist. 4487 39) Pas Coutts, 

39. Com. v. Farren, 9 #£Allen 
(Mass.) 489. 

40; SPolinsky-ev. “Peo 2037 N. Ye 


65. 
Peo. v. Harris, 7 NYS 7738, 4 


41. 
Silva, Supp pole hatte t23eINe Yee 10;" 25 
generally Indictments 


NE 317]. 

42. See 
and Informations [22 Cyc 445]. 

43. Peo. v. Hinshaw, 135 Mich. 
378, 9 INIWe, F583 

44. Fox v. State, 89 Md. 381, 43 
A115, 113 ‘AmSR 193. 

45. Com. v. Graustein, 209 Mass. 

88, 95 NE 97. 
46. Williams v. State, 25 Oh. Cir. 
673. But see Heider v. State, 
4 OhS&CP 227 (an allegation 
of sale by defendant is not 
sustained by proof of sale by 
his agent). 

47, Com.-v; Proctor, 165 Mass. 
38, 42 NE 335. 

48. State v. Miller, 87 Kan. 454, 
124 P 361; Com. v. Farren, 9 Allen 
(Mass.) 489. 

49-50. Com. y. Tobias, 141 Mass. 


129, 6 NE 217. 

51. Cogdell v. State, (Tex.) 193 
SW 675. 
52. Peo. v. Fulle, 12 AbbNCas (N. 
Noel Ghale Nope era Taine 

53. Com. v. Rowell, 146 Mass. 
128, 15 NE 154. 

_[a]  Ilustrations.—(1) An allega- 
tion of copartnership in a complaint 
against two defendants is surplus- 
age and need not be proved. Com. 
v. Rowell, 146 Mass. 128, 15 NE 154. 


(2) An immaterial allegation of 
knowledge need not be proved, 
but may be rejected as_ surplus- 


age. Com. v. Farren, 9 Allen (Mass.) 
489. 

54. Com. v. Luscomb, 130 Mass. 
42 (an allegation that defendant had 
in his possession one pint of adul- 
terated milk, “to which milk water 
had been added,” with intent to sell 
it, is not supported by proof that 
defendant had added water to pure 
milk). 

55. Com. v. Gordon, 159 Mass. 8, 
33 NE 709. 

56. See generally Criminal 
§ 947 et seq. 

In prosecution for adulteration see 
Adulteration § 21. 

57. State v. Manley, 34 S, D. 634, 
150 NW 291. 

58. U.S. v. Rohe, 218 Fed. 182. 
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not been an adulteration.®® 

[SFL] asbe Presumptions and Burden of Proof.®° 
The burden of proof is on the state to establish 
every element necessary to constitute the offense 
charged,®*! as that the article sold was adulterated 
or was an imitation of another article.6? While 
defendant’s intent must be shown,®? where the in- 
tent with which the act charged was done is an 
essential element of the offense,®* such intent is 
usually to be gathered from the acts performed by 
him,® and an intent to do an act in violation of law 
is not negatived by the testimony of defendant that 
he had endeavored to comply with the law.°° The 
intent or fact of conscious imitation may be in- 
ferred from the fact that the article sold is actually 
an imitation.6? Where guilty knowledge on the part 
of defendant is necessary to constitute the offense 
charged,®® such knowledge must be shown,*? but 
proof of such knowledge is not necessary’? where 
it is not an essential element of the offense.74 Upon 
an indictment for selling diseased meat without 


making it known to the buyer, it is sufficient for, 


the state to prove that defendant knowingly sold 
such meat, the presumption arising from such proof 
being that the sale was unlawful, and it is incumbent 
upon defendant to prove that he disclosed to the 
buyer the fact that the meat was unsound.’? Under 


59. Shortt v. Robinson, 19 Cox C.|20 S 360. 


Gc. 2438: Colo.—De Weese v. Peo., 
140, 156 P 594, LRAI916E 326, 
D. C.—Kollock v. U. S., 9 App. 420. 
Ind.—Isenhour vy. State, 


60. See generally Criminal Law 


§ 993 et seq. : 
61. Peo. v. Frederighi, 192 Mich. 
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a statute providing that a sale of oleomargarine or 
other article by any person representing it to be 
butter shall be presumptive evidence of guilt, the 
presumption is not rebutted by showing the absence 
of knowledge of the adulteration and of an intent 
to deceive, and may be met only by controverting 
the prosecutor’s eyidence showing the sale and false 
representations.** 

[§ 72] ¢c. Admissibility—(1) In General. Upon 
a criminal prosecution for violation of the pure food 
laws, evidence will be held admissible 7* or inadmis- 
sible,” in accordance with the usual rules of evi- 
dence as applied to criminal cases.7* Upon a trial 
for selling adulterated milk evidence that pure milk 
does not always come up to the standard fixed by 
statute is not admissible.*7 Where knowledge of the 
adulteration is not necessary to a conviction, evi- 
dence of defendant’s lack of such knowledge is 
irrelevant and inadmissible.7§ 

Experts may be permitted to testify under the 
general rules as to expert testimony.”® 

[§ 73] (2) Results of Analysis. Naturally the 
usual mode of proof of adulteration of food is by 
showing the result of an analysis of the suspected 
article, and the statutes very generally provide for 
the introduction of evidence of such analysis.°° For 
evidence of the analysis to be admissible, and to 


Bainbridge v. State, 
61 Colo. {f] 


30 Oh. St. 264. 
Sample illegally obtained.— 
On the trial of a complaint for ex- 
posing for sale oleomargarine in 


157 Ind. |imitation of butter, the fact that a 


165, 158 NW 177; Peo. v. Henderson, 
74 pes Bil iselet IN is) 9 ode 

Peo. v. Henderson, 74 Misc. 
sTT “131 NYS 997. 

63. New Orleans vy. Villere, 126 
La. 514, 52 S 682; Peo. v. Wright, 
19 Misc. 135, 48 NYS 290,11 N. Y. Cr. 
479; Essex vy. State, 170 Wis. 512, 
175 NW 795. And see supra § 26. 

{a] Intent to sell is not presumed 
from the mere fact of possession. 
Peo. v. Wright, 19 Misc. 135, 43 NYS 
290, 11 _ N. ve Cr. 479. 

64. See supra § 26. 

65. State v. Hanson, 84 Minn. 42, 
86 NW 768, 54 LRA 468; Peo. v. Mc- 
Dermott-Bunger Dairy Co., 38 Misc. 
365, 77 NYS 888; Peo. v. Dennis, 114 


NYS 7. 
66. Peo. Vv. McDermott-Bunger 
Dairy Co., 38 Misc. 365, 77 NYS 888. 


67. State v. Essex, (Wis.) 175 NW 
795. 

68. See supra § 27. 

69. U. S—Goll v. U. S., 166 Fed. 
4195.92. CCA 171. 

Til.—Peo. v. Anderson Tea Co., 178 
all. A. 124. 

Ind.—Isenhour v. State, 157 Ind. 
517, 62 NE 40, 87 AmSR 228. 

Me.—State v. Rogers, 95 Me. 94, 
49 A 564, 85 AmSR 395. 

Mich.—Peo. v. , Frederighi, 192 
Mich. 165, 158 NW 177; Peo. v. Skill- 
man, 129 Mich. 618, 89 NW 330. 

N. Y.—Peo. v. John W. Williams, 
Inec., 172 App. Div. 68, 158 NYS 245; 
Peo. v. Hillman, 58 App. Div. 571, 
69 NYS 66. 

Oh.—State v. Haynes, 8 OhS&CP 
678, 7 OhNP 624. 

70. Chicago v. Bowman Dairy Co., 
234 Til. 294, 84 NE 913, 123 AmSR 
100, 17 LRANS 684, 14 AnnCas 700; 
State v. Schlenker, 112 Iowa 642, 84 
NW 698, 84 AmSR 360, 51 LRA 347. 

71. See supra § 27. 

2 W. Va. 


eat: Seibright v. State, 

73. Peo. v. Mahaney, 41 Hun (N. 
Y.) 26. 

74, U. S—Weeks v. U. S., 245 U. 
S. 618, $8 SCt 219, 62 L. ed, 513 [aff 
224 Fed. 64, 139 CCA 626]; Von 
Bremen v. U. S., 192 Fed. 904, 113 


CCA 296. 
Ala.—Cook v. State, 110 Ala. 40, 


517, 62 NE 40, 87 AmSR 228. 
Mass.—Com. v. Byrnes, 158 Mass, 
172, 33 NE 343. 
Mich.—Peo. v. Jennings, 132 Mich. 
662, 94 NW 216. 


Oh.— Bainbridge v. State, 30 Oh. 
St. 264. 

Pa.—Com, v. Caulfield, Diy (Ram 2021p 
Super. 279. 


Eng.—Wilkinson y. Clark, [1916] 
ZS, MBSR GS.O, 

[a] The United States Pharma- 
copeeia formula may be resorted to 
to determine of what lemon extract 
consists, where there has not been 
incorporated in the pure food law 
any specific formula for the manu- 
facture of lemon extract. Peo. v. 
Jennings, 132 Mich. 662, 94 NW 216. 

[b] Evidence as to the trade 
meaning of “salad oil” is admissible 
in a prosecution for misbranding 
Sesame oil as “salad oil.” Von Bre- 
mee Va U.S, 192: Bed. 904,137 CCA: 

[ec] Color of oleomargarine.—(1) 
Upon the question of the natural 
color of oleomargarine, a sample of 
oleomargarine may be introduced in 
evidence. Com. v. Caulfield, 27 Pa. 
Super. 279. (2) Where defendant 
offers evidence to show that oleo- 
margarine has necessarily a yellow 
tint, the prosecution may introduce 
in evidence a package of white oleo- 
margarine. Com. v. Ignatavig, 49 
Pa. Super. 397. (3) Upon proof that 
cotton seed oil is a necessary con- 
stituent of oleomargarine, it may be 
shown that the use,of cotton seed 
oil does not necessarily give the 
product the color of yellow butter. 
Com. v. Mellet, 27 Pa. Super. 41. 

[ad] Good character of accused.— 
In a prosecution for violation of an 
ordinance prohibiting the fraudu- 
lent sale of diseased, spoiled, or un- 
wholesome meat, where circumstan- 
tial evidence of other sales 


mitted to show fraudulent intent, 


evidence as to defendant’s character 


for honesty and fair dealing is ad- 
missible. De Weese v. Peo., 61 Colo. 
140, 156 P 594, LRA1916E 326. 

[e] Bvidence of similar transac- 
tions near the same time is admis- 
sible to show guilty knowledge. 


is ad-' 


sample of the oleomargarine was ob- 
tained from defendant in an illegal 
manner does not render such sample 
inadmissible as evidence. Com. v. 
Byrnes, 158 Mass. 172, 33 NE 343. 
{g] Admissibility of records of 
cold storage warehouse.—Leonard v. 


State, 100 Oh. St. 456, 127 NE 464. 


75. ‘U. S.—Union Dairy Co. v. U. 
S., 250 Fed. 231, 162 CCA 367; Von 
Bremen v. U. se 192 Fed. 904, 113 
eos 296. 

C.—Weigand v. District of Co- 
Masebiae 22 App. 559. 

Md.—Fox v. State, 89 Md. 381, 43 
A 775, 73 AmSR 1938. 

Pa.— Com. v. Crowl, 245 Pa. 554, 
91 A 922 [aff 52 Pa. Super. 539, and 
aff 242 U. S. 158, 37 SCt 28, 61 L. ed. 
217]; Com. v. Burtnett, 58 Pa. Super. 
604; Com. v. Ignatavig, 49 Pa. Super. 
a Com. v. Clewell, 49 Pa. Super. 


Wis.—Meyer v. State, 134 Wis. 156, 
114 NW 501, 14 LRANS 1061. 

[a] Evidence as to purpose for 
which defendant had article on hand 
is admissible on a prosecution for 
an unlawful sale. Weigand v. Dis- 


ae of Columbia, 22 App. (D. C.) 
[b] Evidence as to previous 


sales.—Admission by accused of an 
unlawful sale of oleomargarine dur- 
ing previous operations is not ad- 
missible upon a charge of complic- 
ity in a subsequent unlawful sale by 
another. Goll v. U. S., 166 Fed. 419, 
UV OOPS SyGle 

76. See Criminal Law § 1034 et 


seq. 

77. State v. Camphell, 64 N. H. 
402, 18 A 585, 10 AmSR 419, 

78. Myer v. State, 10 Oh. Cir. Ct. 
226, 6 Oh. Cir. Dec. 477 [writ of 
error den 54 Oh. St. 242, 48 NE 164]. 

79. Isenhour. v. State, 157 Ind. 
517, 62 NE 40, 87 AmSR 228. See also 
Criminal Law §8§ 1532-1556. 

80. See sfatutory provisions; and 
Weigand v. District of Columbia, 24 
App., (D. ©.) 559; Peo. v. Wood- 
beck, 55 App. Div. 277, 67 NYS 38, 
15 N. Wa One (250 Breckenridge Vv. 
Ra 4 OhS&CP 389, 3 OhNP 313. 

[ay] By whom made.—(1) This 
analysis is sometimes to be made 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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have the effect provided by statute, the sample 
must be taken and the analysis made strictly in 
accordance with the method prescribed. But where 
there is no suggestion in the statute to the contrary, 
the provision of a mode of proof by analysis doés 
not exclude other appropriate evidence.®? 

[§ 74] d. Weight and Sufficiency—(1) In Gen- 


by an officer or officers designated in 
the statute. State v. Newton, 45 
N. J. L. 469. (2) In other cases, no 
specific officer being designated, a 
mere proof by competent analysis is 
sufficient. Com, v. Evans, 132 Mass. 
11; State v. Smyth, 14 R. I. 100, 51 
AmR 344. 

[b] Analysis of several samples. 
—Where several samples of the same 
article have been taken at the same 
time and place, evidence as to all 
is admissible without requiring the 
prosecution to elect as to which 
sample it will rely on. Com. v. 
Schaffner, 146 Mass. 512, 16 NE 280. 

[c] Order of proof.—Where' the 
statute makes the analyst’s certifi- 
cate of the results of his analysis 
admissible in evidence in connection 
with his oral testimony, the order 
of introduction of the certificate and 
the testimony is immaterial if both 
are eventually introduced. Com. v. 
Waite, 11 Allen (Mass.) 264, 87 AmD 


In Pennsylvania, under the 
statute, the state pharmaceutical 
examining board may employ an an- 
alyst. In re Climax Picnic Ginger, 
SOM Daa OOos W'S. 

{e] Sufficiency of analyst’s cer- 
tificate under English statutes see 
Sale of Food and Drugs Act, 1875; 
Amendment Act, 1879; Act of 1899 
§ 1; and Foot v. Findlay, [1909] 1 
K. B. 1; Sneath v. Taylor, [1901] 2 
K. B. 376; Goulder v. Rook, [1901] 
2 kK. B. 290; Bridge v. Howard, 
[1897] 1 Q. B. 80; Fortune v. Han- 
son, [1896] 1 Q. B. 202; Newby v, 
Sims, [1894] 1 Q. B. 478; Bakewell 
v. Davis, [1894] 1 Q. B. 296; Hunter 
v. Wintrup, 4 Adam 471; Bayley v. 
@ook-2:0) Cox ‘C. Ci779) Mull vay Hor- 
snell; 20° Cox CC, C.° 759; Hudson’, v. 
Bridge, 20 Cox C. C. 425; Findley v. 
Haas, 20 Cox C. C. 399; Austin Vv. 
Dunshaugh Union Guardian, 45 Ir. 
E23. 

81. Com. v. Lockhardt, 144 Mass. 
132, 10 NE 511. See also Com. v. 
Spear, 143 Mass. 172, 9 NE 632 (the 
question whether the addition, by 
the inspector, of a few drops of car- 
bolic acid to that part of the milk 
reserved for defendant affected the 
sample so as to constitute a failure 
to comply with the provisions of 
St. [1884] ce 310 § 3, relating to the 
analysis of milk, is a question of 
fact for the jury). 

[a] In Massachusetts (1) the res- 
ervation and sealing of a portion of 
the sample taken by the inspector 
as required by St. (1884) c 10 § 4 
(see Com. v. Lockhard, 144 Mass. 
132, 10 NE 511) (2) is not required 
‘under later statutes (St. [1886] c 318 
§§ 1, 3: St. [1896] c 377) as a condi- 
tion precedent to the introduction 
of testimony as to the analysis of 
the sample (Com. v. Ryberg, 
Mass. 67, 58 NE 155; Com. v. Ken- 
neson, 143 Mass. 418, 9 NE 761). 

82. Com. v. Spear, 143 Mass. 172, 
9 NE 632. 

[a] The testimony of any person 
who has sufficient skill to make the 
analysis, and who-has done so, is 
admissible in the absence of a statu- 
tory limitation.’ Com. v. Holt, 146 
Mass. 38, 14 NE 930. 

83. Del.—State v. Boyd, 28 Del. 
508, 95 A 232. 

Tll.—Peo. v. Anderson Tea Co., 178 


DY WAGE 24. 
Ind.—Gardner v. State, 183 Ind. 
101, 108 NE 230. 
Md.—Fox v. State, 89 Md. 381, 43 
A 775, 78 AmSR 193. 
Mass.—Com. v. Woods, 225 Mass. 
78, 118 NE 837; Com. v. Gordon, 159 
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eral. 


Mass. 8, 33 NE 709. 

Mich.—Peo. v. Hinshaw, 135 Mich, 
378, 97 NW 758. 

Minn.—State v. Hanson, 118 Minn. 
85, 1836 NW 412, 40 LRANS 865, Ann 
Cas19138E 405; State v. Tetu, 98 
Minn. 351, 107 NW 953, 108 NW 470; 
State v. Hanson, 84 Minn, 42, 86 NW 
768, 54 LRA 468. 

Mo.—State v. Maurer, 255 Mo. 152, 
164 SW 551, AnnCasi915C 178 [rev 
174 Mo. A. 162, 156 SW 891]. 

N. H.—Bisbee v. Pulpit 
Dairy morNe vid. co1 2; LOO MAL Gres 

N. Y.—Peo. v. Bowen, 182 N. Y. 1, 
74 NE 489; Goodrich v. Peo., 19 N. 
Nour teu ateusieearke Cre 62ali5 PeOs ve 
Atlas, 183 App. Div. 595, 170 NYS 
834; Peo. v. Treichler, 178 App. Div, 
718, 165 NYS 453; Peo. v. Tsitsera, 
138 App. Div. 446, 122 NYS 915; 
Peo. v. Greenberg, 134 App. Div. 599, 
119 NYS 325; Peo. v. Teele, 131 App. 
Divi, 8%, “Lib NYS “212% Peo. v. Park 
60 App. Div. 255, 69 NYS 1120. 

Pa.—Com. v. Pflaum, 236 Pa. 294, 
84 A 842, AnnCas1913E 1287; 
v. Baird, 66 Pa. Super. 275. 

R. I.—State v. Luther, 20 R. I. 
472, 40 A 9. 

Wash.—Seattle v. Erickson, 55 
Wash. 675,104 P1128, 25 LRANS 1027. 

. Wis.—Splinter v. State, 140 Wis. 
567, 128 NW 97; McDermott y. State, 
143 Wis. 18, 126 NW 888, 21 AnnCas 
1315. 

Eng.—Bowen v. Jones, 86 L. J. K. 
B. 802. 

[a] Insufficiency for prima facie 
case.—(1) A prima facie case for the 
sale of an article in imitation of 
butter is made out by a showing of 
a sale and resemblance of the article 
sold to yellow butter with knowledge 
that it was not butter. Meyer v. 
State, 1384 Wis. 156, 114 NW 501, 14 
LRANS 1061. (2) A sale by a clerk 
in defendant’s store of an imitation 
of butter, apparently in the ordinary 
course of business, is prima facie 
evidence of a-sale by defendant. 
State v. Bockstruct, 136 Mo. 335, 38 
SW. 317. 

[b] Sufficiency for submission to 
jury.—Evidence that the effect of 
coal-tar dye in vanilla extract is to 
make the extract appear. stronger 
and of greater value than it really 
is warrants the submission to the 
jury of the question whether extract 
containing such dye is inferior. Peo. 
v. Hinshaw, 135 Mich. 378,97 NW 758. 

[c] In a prosecution for selling 
oOleomargarine, where it is shown 
that the substance sold had color- 
ing in it, it will be presumed that 
it was colored to imitate butter. 
Peo. v. Teele, 181 App. Div. 87, 115 
NYS 212. 

{d] An admission by defendant’s 
employee that he had skimmed milk 
by defendant’s direction and sold it 
from unmarked cans in violation of 
the act is sufficient to justify the 
jury in inferring that the employee 
watered the milk by the same au- 
thority, so as to constitute an adul- 
teration by defendant within the 
meaning of the statute. Com, v. 
Hough, 1 Pa. Dist. 51. 

[e] Adulterated milk is shown to 
have been “offered or exposed for 
sale” by evidence that defendant was 
delivering milk to regular customers 
at the time a can of impure milk 
was found in his wagon, although, 
after it was analyzed, he returned 
it to the person from whom he had 
bought it, and was _ credited with 
the price. Peo. v. Koch, 19 Misc. 
634, 44 NYS 887, 12 N. Y. Cr. 250. 

{[f] Evidence sufficient to show 
intent.—Gardner vy. State, 
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Upon a criminal prosecution for the sale of 
a prohibited article of food or other violation of 
the pure food laws, the evidence will be held suffi- 
cient ®* or insufficient,8* to sustain a conviction in 
accordance with the rules applicable in ‘criminal 
cases generally.®> 
Circumstantial evidence. 


The fact of adultera- 


101, 108 NE 230; Com. .v. Rowell, 146 
Mass. 128, 15 NE 154; Com. v. Smith, 
143 Mass. 169, 9 NE 6381; Peo. v. 
Friedman, 138 App. Div. 29, 122 NYS 
500 [aff 200 N. Y. 591 mem, 94 NE 
1096 mem]; Meyer v. State, 2 Oh 
S&CP e233 0l VORNP 2415.1 Comin: 
Schollenberger, 153 Pa. 625, 25 A 
999; Seattle v. Erickson, 55 Wash. 
675, 104 P 1128, 25 LRANS 1027. 

84. U. S—Von Bremen v. U. S., 
192 Fed. 904, 113 CCA 296. 

Minn.—State v. Hammond Packing 
Co., 105 Minn. 359, 117 NW 606. 

N. Y.—Peo. v. Arensberg, 103 N. 
Y. 388, 8 NE 736, 57 AmR 741, 5 N. 
Y. Cr. 77, 25 NYWklyDig 14 [rev 
40 Hun 358, 4 N. Y. Cr. 401]; Peo. v. 
John W. Williams, Inc., 172 App. 
Div. 68, 158 NYS 245; Peo. v. Wahle, 
124 App. Div. 762, 109 NYS 629; 
Peo. v. Glaser, 76 Misc. 214, 184 NYS 
609; Peo. v. Gottfried, 113 NYS 1086; 
Peo. v. Steers, 113 NYS 486; Peo. v. 
Thompson, 14 NYS 819. 

Oh.—Diersing v. State, 29 Oh. Cir. 
Ct. 469. 


Porto Rico.—Ferraris v. Peo., 15 
Porton Ricow7 933 
Tex.—Marxen v. State, 44 Tex. 


Cr. 41, 68 SW 277. 

Wash.—State v. Seattle, etc., Pack- 
ing Co., 82 Wash. 460, 144 P 694. 

[a] Illustrations.—(1) That the 
meat sold from a certain animal was 
diseased is not sufficiently shown by 
evidence that its leg was broken and 
a portion of the leg swollen, which 
parts were not sold. Marxen v. 


State, 44 Tex. Cr. 41, 68 SW 277. (2) 
The words on the window ‘Kosher 
Meat and Poultry Market,” do not 


constitute a declaration that all the 
meat sold or offered for sale was 
“kosher” meat, nor that such was 
for sale at all times, and is not suffi- 
cient evidence to convict one of the 
offense of selling or offering for 
sale, with intent to defraud, meat 
falsely represented to be ‘kosher.” 
Peo. v. Goldberger, 168 NYS 578. 
(3) Evidence of a sale of milk by a 
boy temporarily in charge of de- 
fendant’s wagon is not sufficient to 
sustain a conviction of defendant, 
where it is not shown that the boy 
was authorized to sell milk or had 
ever sold any before, and the sale in 
question was made without the 
knowledge of defendant and the boy 
did not account to him for it. Dier- 
sing?’ va State, 029 *Oh, (Cire "Cte 469% 
(4) Evidence of sale by another not 
under defendant’s control and not 
shown to have been ordered by de- 
fendant or to have been made with 
his knowledge is ‘not sufficient to 
sustain a conviction. Goll v. U. S., 
166 Fed. 419, 92 CCA 171. (5) Proof 
that canned meat was in first stages 
of decomposition more than two 
months after it was sold by whole- 
saler is insufficient to warrant con- 
viction of wholesaler for selling im- 
pure food. State v Seattle, etc., 
Packing Co., 82 Wash. 460, 144 P 694, 

{b] Evidence insufficient to show 
intent.—Com. v. McDonnell, 157 
Mass. 407, 32 NE 361; Com. v. Mills, 


157 Mass. 405, 32 NE 360; Peo. v. 
McDermott-Bunger Dairy Co. 38 
IMESCLSGDsF 1k UND YDSIe SOSiee oe eOs mE 


Kellina, 23 Mise. 134, 50 NYS 6538, 13 
INS YS Crari34 Peo, Syvall Wrient, eo. 
Mise? et353043 (NY S7 290} Nw Y JiCr; 
479. 

{c] Evidence insufficient to show 
sale of adulterated milk.—Peo. v. 
Ojeda, 26 Porto Rico 391. 

85. Com. v. Rowell, 146 Mass. 128, 
15 NE 154; Com. v. Smith, 143 Mass. 
169, 9 NE 631; Peo. v. Bremer, 69 


183 Ind. : App. Div. 14, 74 NYS 570 [app dism 
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tion is provable in general by either direct or cir- 
cumstantial evidence.’* Likewise, a knowledge of the 
adulteration 7 and an intent to sell,°* where es- 
sential to a conviction, need not be proved by posi- 
tive and direct evifience, but may be inferred from 
all the circumstances. 

[§ 75] (2) Results of Analysis. It has been 
held to be competent for the legislature to provide 
that a chemical analysis showing adulteration shall 
be conclusive evidence of adulteration and incapa- 
ble of contradiction except by another analysis.*® 
Evidence is admissible, however, on the part of de- 
fendant to show that the sample analyzed was not 
a fair sample,®° or that the analysis was so long 
delayed that the sample must have become, by nat- 
ural deterioration, worthless for analytical pur- 
poses.2t And where it is not practicable to con- 
trovert the testimony as to the results of an analysis 
by another analysis, it can be controverted by evi- 
dence of collateral facts going to prove that the 
analysis was incorrect.°? It has also been held that, 
where, through the prosecution’s fault, defendant is 
precluded from haying a proper analysis made on his 
own behalf, evidence of the prosecution’s analysis 
is insufficient to support a conviction.°? Under the 
English statute the analyst’s certificate is not con- 
elusive, and may be contradicted by the oral testi- 
mony of defendant ;°* but in the absence of contra- 
diction it is the duty of the magistrate to convict 
on a certificate of adulteration,®® notwithstanding 
his suspicions that the certificate may be erroneous.*® 
The Porto Rico statute, as to adulteration of milk, 


173 N. Y. 599 mem, 66 NE 1113, LRANS 1027), 
mem]; Peo. v. Hills, 64 App. Div. 
584, 72 NYS 340; Peo. v. Park, 60 
App. Div. (255, 69 NYS 1120; -Peo. 
v. Hillman, 58 App. Div. 571, 69 NYS/}1, 95 NYS 257]; 
66, 15 N. Y. Cr. 394. See Criminal 
Law § 1559 et seq. 

86. Peo. v. Bowen, 182 N. Y. 1, 
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(Washburn v. U. 
140 CCA 81; Peo. v. Berghoff, 112 App. 
Div. 772,.99 NYS 201 [aff 47 Misc. 
State v. Hutchin- 
son, 55 Oh. St. 573, 45 NE 1043), (3) 
or is an imitation (State v. Shortell, 
174 Mo. A. 153, 156 SW 988; Peo. v. | 389. 


S., 224 Fed. 395, 
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does not make the report of the government expert 
an irrebutable presumption of adulteration or dilu- 
tion.°7 

[§ 76] 11. Trial. The rules as to the trial of 
criminal cases generally °8 are applicable in prose- 
cutions for violations of food laws.°® 

[§ 77] 12. Sentence and Punishment. The 
provisions of the statutes in regard to sentence and 
punishment ? must be strictly followed.* Thus, if 
the statute imposes a fine for the first offense and 
both fine and imprisonment for the second offense, 
upon a trial of defendant upon two indictments, 
a sentence of imvrisonment for the offense commit- 
ted prior in time should not be imposed,‘ but such 
sentence of fine and imprisonment may be imposed 
for a second offense, although the indictment for 
the second offense was returned by the grand jury 
only on the day immediately following sentence for 
the first offense.© A statute for the violation of 
which the court is bound to impose a sentence of 
imprisonment is not applicable to a corporation.® 

[§ 78] 18. Appeal and Error. 
general rules with respect to appeals in criminal 
cases * it has been held that a notice of appeal from 
a conviction for violation of the pure food law in 
which the name of the appealing party is inserted 
in the body thereof is sufficient;’ and that defend- 
ant, as a general rule, may not rely upon objec- 
tions that were not made at the trial.9 

{[§ 79] D. Injunctions to Prevent Violations. It 
is provided by statute in some jurisdictions, that 
certain violations of the pure food laws may be 

or misbranded ,instruct the jury that they ought 
not to substitute their own judg- 
ment irrespective of what the wit- 
nesses said or their own compari- 
sons of the samples for the sworn 
testimony which they had in the 


case. Com. v. Clewell, 49 Pa. Super. 
And see Criminal Law § 2353 


74° NE 489; Com. v. Darlington, 9 | Arensberg, 103 N. Y. 388, 8 NE 736, | et seq. 

Pa. Dist. 700. ST Am Re Wiad, be Nee Crue 2 OmNEY {c] Allowance of analysis.— 
87. Isenhour v. State, 157 Ind.| WklyDig 14 [rev 40 Hun 358, 4 N.| Where defendant is charged with 

517, 62 NE 40, 87 AmSR 228. Y. Cr. 401]; Com. v. Clewell, 49]having sold an adulterated article, 


(4) or is sold for 


it is discretionary with the court to 


Applying the 


88. Peo. v. Fauerback, 5 Park Cr,| Pa. Super. 389), 
CNA Yaaro 12s something it is not (Peo. v. Berg- 
89. Peo. v. Eddy, 12 NYS 628; | hoff, 112 App. Div. 772; 99 NYS 201), 


Peo. v. Thompson, 14 NYS 819. But 
see St. Louis v. Liessing, 190 Mo. 
464, 89 SW 611, 109 AmSR 774, 1 
LRA 918, 4 AnnCas 112, and Shivers 
v. Newton, 45 N. J. L. 469 (both 
raising the question as to the con- 
stitutionality of such statutes but 
holding that the statutes under con- 
sideration did not have that effect). 

90. Peo. v. Hodnett, 68 Hun 341, 
22 NYS 809. 

91. Stearns Vv. Ingraham, al 
Thomps. & C. (N. Y.) 218. 

92. State v. Campbell, 64 N. H. 
402,13 A 585, 10 AmSR 419; Peo. v. 
Bowen, 182 N. Y. 1, 74 NE 489; State 
v. Groves, 15 R. I. 208, 2 A 384. 

93. Com. v. Lockhardt, 144 Mass. 


132, 10 NE 511; Com. v. Kenneson, } 


143 Mass. 418, 9 NE 761. 

94. Hewitt v. Taylor [1896] 1 Q. 
B. 287. 

95. Elder v. Dryden, 72 J. P. 355; 
Harrison vy. Richards, 45 J. P. 552; 
Robinson v. Newman, 86 L. J. K. B. 
814. ‘ 

96. Elder vy. Dryden, 72 J. P. 
355; Harrison v. Richards, 45 J. P. 


562. ; 
97. Peo. v. Vazquez, 26 Porto 
Rico 13. 


98. See Criminal Law § 2000 et seq. 

99. See cases infra this note. 

{a] Questions of law and fact.— 
(1) Questions as to whether a par- 
ticular article of food is adulterated 
(Shawnee Milling Co. v. Temple, 179 
Fed. 517; Peo. v. Hinshaw, 135 Mich. 
378, 97 NW 758; Seattle v. Erick- 
son, 55 Wash. 675, 104 P 1128, 25 


(5) or whether an added ingredient 
is poisonous or deleterious, render- 
ing the article in question injurious 
to health (U. S. v. Forty Barrels 
and Twenty Kegs of Coca Cola, 241 
U.S: 265, 36 SCt 573, 60 L. ed. 9955, 
(6) or whether a sample in evidence 
is a fair sample (Com. v. Spear, 143 
Mass) 172, 9 NE 632), (Cr) or ‘as: to 
the normal composition of the article 
alleged to be adulterated (Washburn 
v...U..S., 224 Bed. 395,,140 CCA 81), 
are questions of fact to be deter- 
mined by the jury. (8) Where a 
jury is waived, questions of fact are 
determined by the court. Shawnee 
Milling Co. v. Temple, 179 Fed. 517. 
And see Criminal Law § 2272 et seq. 

[b] Instructions. — (1) Where 
guilty knowledge of defendant is nec- 
essary to constitute the offense, de- 
fendant is not entitled to an instruc- 
tion that no such knowledge has 
been shown if there is any evidence 
in the case from which the jury may 
reasonably infer such _ knowledge. 
Isenhour v. State, 157 Ind. 517, 62 
NE 40, 87 AmSR 228. (2) Defend- 
ant is not entitled to an instruction 
as to the effect of evidence of good 
character, upon a prosecution for 
selling imitation butter as _ butter, 
where the habitual sale of imitation 
butter as butter is admitted. Com. 
View t<Olb, =13e-Pahe Super 34 (3) 
Where samples of oleomargarine and 
butter are sent out with the jury for 
the purpose of applying the testi- 
mony of the witnesses to the ex- 
hibits in. the case, it is proper to 


order the state to allow him to have 
an analysis thereof made by an in- 
dividual chemist selected by him. 
Breckenridge v. State, 4 OhS&CP 389, 
3 OhNP 3818. And see Criminal Law 
§ 2056. : 

1. See generally Criminal 
§ 3186 et seq. 

2. See statutory provisions; and 
State v. Bockstruck, 136 Mo. 335, 38 
SW 317; Peo. v. Henry Maillard, 
Inc., 192 App. Div. 201. 182 NYS 547. 

{a] In Pennsylvania (1) fines and 
penalties imposed, for violations of 
the statute with respect to the 
manufacture and sale of oleomar- 
garine and the like must be paid 
to the state whether their recovery 
has resulted from civil or criminal 
proceedings. Com. v. Faulkner, 34 
Pa. Co. 344; (2) The government 
may decline to accept the payment 
of fines in cases of illegal oleo- 
margarine selling and insist that de- 
fendants be tried, so that upon con- 
viction and in case of further viola- 
tions, the same persons may be con-« 
victed of a second offense for which 
the statute imposes a fine and im- 
prisonment. In re Tinted Oleo, 34 
PaiGo. 661: ‘ 

8. See cases infra notes 4, 5. 

4 Com. v. Fink, 16 Pa. Super. 191. 

5. Com. v. McDermott, 37 Pa. 
Super. 1. 

6 U. S. v. Braun, 158 Fed. 456. 

7. See generally Criminal Law 
§ 3258 et seq. 

8. State Bd. of Health v. McCue, 
(N. J.) 60 A 1094. 

9. Frank v. U. S., 192 Fed. 864, 
113 CCA 188, 


Law 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 79-81] 


enjoined upon proof by affidavit that defendant has 
been guilty of the violation alleged in the com- 


plaint.1° 


[§ 80] 


unwholesome food.!? 
in defense of his property.1* 


10. See statutory provisions; and 
Peo. v. Schintzius, 61 Misc. 410, 113 
NYS 313. 

Injunction generally see Injunc- 
tions’ [22 Cye 724). 

11. Search and seizure see 
Searches and Seizures [35 Cyc 1263]. 

12. See statutory provisions; and: 

U. S.—Adams v: pag ae 228 
Wass O02, coo) SO©te G05) Sv <. eds 971. 

Ill.—Peo. y. Fourteen Cases of 
Hees, 198 Till. A. 324; Peo. v. Fifty 
Cases of Hges, 198 UL, UNG (ale). 

Mich.—Kamman vy. Lane, 55 Mich. 
426, 21 NW 872. 

N. Y.—Williams v. Rivenburg, 145 
ADD TDs (95,5 L2o NYS. 473. 

Pa.—In re Live Stock Sanitary 
Act 19 Pa. Diste-374, 37, Pa. ’Co. 588 
(rate of payment for. animals con- 
demned as food). 

Wash.—Hathaway v. McDonald, 27 
Wash. 659, 68 P 376, 91 AmSR 889 
(seizure of process butter). 

Eng.—Ollett v. Jordan, [1918] 2 
K. B. 41; Webb v. Baker, [1916] 2 
K. B. 753; Bothamley v. Jolly, [1915] 
3 K. B. 425; Hewitt v. Hattersley, 
PLOL24 3) Key BiessecSalt vi Thomlin- 
son, [1911}) 2 K. B. 391; Firth v. Mc- 
Phail, [1905] 2 B. 300; Thomas 
v. Van Os, 2 Q. B. 448; Reg. 
v. Dennis, 2aQ@s bon aon Ln 
re Bater, [1893 Q. Bi Wi Vanterw: 
Hind; 10.@.: B. 63; White v. Red- 
ferns5 Qa Bw Ds 152 

Can.—Montreal v. John Layton & 


Co Wutdss4ieCans SaiG51455 10 Dom 
LR: 849. 
{a] That articles condemned have 


some value for certain purposes does 
not affect right to destroy. North 
American Cold Storage Co. v. Chi- 
cago, 211 U. S. 306, 29 SCt 101, 53 L. 
ed. 195, 15 AnnCas 276 [mod 151 
Fed. 120]. 

[b] What constitutes condemna- 
tion.—The fact that a person known 
to the owner of a food product as 
an inspector marked the product and 
took it away does not show inspec- 
tion and condemnation. Kamman yv. 
Lane, 55 Mich. 426, 21 NW 872. 

{c] Inspection under order of 
court.—In proceedings to condemn 
eggs the court may in its discretion 
order an inspection to determine if 
any are good. Peo. v. Fifty Cases 
of Eggs, 198 Ill. A. 319. 

[ad] The Oleomargarine Law of 
Minnesota does not authorize the 
seizure and sale by officers of the 
state of an article made as a substi- 
tute for butter, except in connection 
with prosecution for a violation of 
the statute. Armour Packing. Co. v. 
Snyder, 84 Fed. 136. 

Validity of statutes see supra § 4. 

13. Munn v. Corbin, 8 Colo. A. 
113, 44 P 783; Raymond v. Fish, 51 


Conn. 80, 50 AmR 3. 

14. See infra § 82. 

15. Williams v. Rivenburg, 145 
App. Div. 93, 129 NYS 473. And see 


Officers [29 Cyc 1441]. 

16. 34 St. at L. 768’ c 3915. 

17, U. S. v. Forty Barrels’ and 
Twenty Kegs of Coca Cola, 241 U. 
S. 265, 36. SCt 573, 60) "Li ed. 1990; 
Hipolite WesCo. Ve Uns, .220) UO. S. 
45 41 SCt 364, 55 L. ed. 364; U. S. 


HE. Seizures and Forfeitures 1—1. 
General. Acting in pursuance of the police power 
for the protection of the public health, in a num- 
ber of jurisdictions, statutes or ordinances have been 
enacted authorizing the seizure and destruction of 
Such destruction is usually 
authorized only upon its being made to appear that 
there is some immediate necessity for it,!* and after 
notice to the owner and an opportunity to be heard 
An officer who con- 
demns and destroys food stuffs must keep strictly 
within the power conferred by the statute, and if 
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he exceeds his authority he is individually liable 
for the value of the food stuffs destroyed.*® 


[§ 81] 2. Under Federal Pure Food and Drug 


In 


raw material 
product.1§ 


v. Thirteen Crates Frozen Eggs, 215 
Hed Oct bal ole OCGA DS 4. LS. Vs 
Thirty Cases Purporting to be Gren- 
adine Syrup, 199 Fed. 932; U. S. v. 


Seventy-Five Boxes of Alleged Pep- 


per, 198 Fed. 934; U. S. v. Four Hun- 
dred and Forty-Three Cans of Frozen 
Use Product, 193 Fed. 589, 113 CCA 

457 [rev on other grounds 226 U. S. 
WA Iso) MOC a DO toile tie ede e bats iO. 
S. v. Seventy-Five Barrels of Vine- 
far, 192! Meds 3503s ‘S> vee One Car 
Load of Corno Horse, ete., Feed, 188 
Fed. 453; U. S. v. Spraul, 185 Fed. 
406, 107 CEA 5695; U. S: v.. Forty- 
Six Packages, etc., of Sugar, 183 Fed. 
642; U. S. v. 1,950 Boxes of Maca- 
roni, 181 Fed. 427; U. S. v. Sixty- 
Five Casks Liquid Extracts, 170 Fed. 
449 [aff 175 Fed, 1022 mem, 99 CCA 
667 mem]. And see supra § 11. 

[a] The object of this act is to 
keep adulterated articles out of the 
channels of interstate commerce, or 
if they enter such commerce to con- 
demn them while in transit, or in 
original or unbroken packages after 
reaching their destination. . Hipolite 
Hes Cova OMS.) 220 Un Seb erdd: 
SCt 364, 55 L. ed. 364. 


{b] Proprietary foods sold under 
descriptive names are within its 
provisions, including those which 


in the market when this was 
passed. U.S. v. Forty Barrels and 
Twenty Kegs of Coca Cola, 241 U. 
S265, 6869 SCte573,760imned. 995. 

{c] Meaning of ‘for sale.”—All 
articles, compound or single, not in- 
tended for consumption by the pro- 
ducer are regarded as designed for 
sale within the meaning of this stat- 
ute. Hipolite Egg Co. v. U. S., 220 
Ua S045, 31) SCUi8649 55 Li edie3s64, 
U. S. v. 100 Barrels of Vinegar, 188 
Fed. 471. 

{d] Shipper as consignee. — A 
shipment from one state to another, 
although the goods are consigned by 
the shipper to itself, is sufficient 
to sustain a proceeding under this 
statute. U. S. v. Three Hundred 
Cans of Frozen Eggs, 189 Fed. 351, 
PRITC CAR Ss: 

[e] What constitutes adultera- 
tion.—(1) Under this statute a food 
product is adulterated if it consists 
in whole or in part of a filthy, de- 
composed, or putrid animal or vege- 
table substance, and, no standard be- 
ing fixed by which it can be deter- 
mined when the product has reached 
such a stare of decomposition as to 
consist wholly or partly of filthy, 
decomposed, or putrid substance, 
each case must be determined on its 
own facts, and a product which is 
so far decomposed as to be unfit for 
food is within the meaning of the 
statute. Ligh SIS RPt aig cart Mito) “Hundred 
Cases of Adulterated Tomato Catsup, 
211 Fed. 780. (2) Ground black pep- 
per to which has been added foreign 
pepper shells is adulterated. U. S. 
vy. Six Barrels of Ground Pepper, 253 
Med. 1199; (3) An interstate ship- 
ment of oranges, frozen before snhip- 
ment, which are undergoing decom- 
position because of the freezing and 
will ultimately become unfit for food, 
!are-adulterated within the Pure Food 


were 


Law. Under the Federal Pure Food and Drugs 
Act,'® provision is made for the seizure and de- 
struction of adulterated or misbranded articles of 
food transported in interstate commerce for sale.i? 
The remedy in rem so provided applies not only 
where adulterated goods have been shipped from 
one state to another for sale, but also where they 
were intended by the consignee to be used solely as 
in the manufacture of some other 
It is further provided by this act that 
the proceedings for forfeiture shall conform as near 
as may be to the proceedings in admiralty.?9 


But 


and Drugs Act, and may be con- 
demned, although the oranges are 
not harmful, if eaten. U.S. v. 462 
Boxes of Oranges, 249 Fed. 505. (4) 
A frozen egg product containing de- 
composed animal matter is adulter- 
ated. U. S. v. Four Hundred and 
Forty-Three Cans of Frozen Egg 
Product,,193 Fed. 589, 1138 CCA 457 
[rev on other grounds 226 U. S. 172, 
33 (SCE 50s bi ae eds A75]2, 2165) sDe-= 
composed canned eggs which have 
not been denatured and therefore can 
be used for food or tanning purposes 
are an adulterated article of food 
within the definition and meaning of 
this act. U. S. v. Thirteen Crates 
of Frozen Eggs, 208 Fed. 950 [aff 215 
Fed. 584, 131 CCA 584]. (6) The 
addition of an ingredient to an article 
of food, which is poisonous in suffi- 
cient quantities, does not constitute 
an adulteration unless the quantity 
used is such aS may render the ar- 
ticle injurious to health, which is a 
question of fact to be determined on 
evidence. Lexington Mill, ete., Co. 
Vv. (U.S .02027 Med) 615, Loa CAR ES) 
[af—e232) U"S.1399; 34 SCt' 337,758 au: 
ed. 658]. 

{f] Flour which has been con- 
taminated by the husks and excreta 
of worms and other vermin is not 
saved from condemnation as a filthy 
substance under the Pure Food and 
Drugs Act by the fact that the pres- 
ence of the vermin alone would not, 
assuming them to be removable, ren- 
der the act applicable, because it is 
directed at substances which are of 
themselves filthy, and not at articles 
containing foreign substances of that 


character. Galt v. U.'S., 39 App. 
@D.A€.) 470% a, 
[g] Butter.—Proof of the pres- 


ence of an abnormal quantity of 
moisture in butter and of a removal 
of the butter without a compliance 
with the regulations concerning the 
taxing and branding of ‘adulterated 
butter” is insufficient to bring such 
butter within the class of adulter- 
ated butter or to sustain its forfei- 
ture as such. U.S. v. 11.150 Pounds 
of Butter, 195 Fed. 657, 115 CCA 463. 

[h] Cleansing butter.—The claim- 
ant of impure butter shipped in in- 
terstate commerce will be allowed 
under bond to attempt to cleanse it 
by yenovating, but not by ladling. 


U. S. v. Nine Barrels of Butter, 241 
Fed. 499. 
{i] Misbranding.— While a _ dis- 


tinctive name may be purely ar- 
bitrary, it must be one that distin- 
guishes the article; and where more 
than one name, each descriptive of 
an article, are united, it amounts to 
misbranding if the article sold does 
not contain any of the articles gen- 
erally known individually by any 
such names, U. S. v. Forty Barrels 
and Twenty Kegs of Coca Cola, 241 
U. Si 265, 36 SCt 5738, 60 L. ed. 995. 

18. Hipolite Egg Co. v. U. S., 220 
UW. St 45,°31 ‘Set “364, 55 L. ed. 364; 
U. S. v. Two Barrels of Desiccated 
Eggs, 185 Fed. 302. 

19. (U.S. =v 15690 Cases of 'To= 
mato Pulp, 255 Fed. 228; U. S. v. 
Spraul, 185 Fed. 405, 107 CCA 569. 
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it was not intended to liken such proceedings to 
those in admiralty beyond the seizure of the prop- 
erty by process in rem.?° The statute does not de- 
clare the goods ipso facto forfeited by an infraction 
of the act,21 nor render prior executive seizure nec- 
essary to sustain proceedings for forfeiture,?? nor 
authorize the seizure of food claimed to be subject 
to forfeiture prior to the commencement of pro- 
ceedings for a forfeiture in court,?* nor does it 
authorize seizure by a private person.24 In such a 
proceeding, upon the taking of a libel pro confesso, 
the court shall proceed to hear the cause ex parte 
and adjudge therein as to law and justice shall ap- 
pertain.2> This statute also provides for the ex- 
amination of articles of food sought to be im- 
ported, for the exclusion of such as are found to 
be adulterated or misbranded, and for the destruc- 
tion of such excluded goods unless exported within 
three months from the date of notice or refusal of 
entry.?° 

[§ 82] 38. Preliminary Proceedings. Proceed- 
ings under the Pure Food and Drugs Act for the 
condemnation of goods for adulteration or mis- 
branding may be instituted by the district attorney 
upon recommendation of the secretary of agricul- 
ture,?7 upon complaint of any state health officer,?* 
or upon any adequate proof,?® and a hearing, upon 
notice, is not a condition precedent to the institu- 
tion of such proceedings.®° Nor is a seizure of the 
food a condition precedent to the filing of a lbel 
for its condemnation.*t Under state statutes or 
municipal ordinances, the destruction of food stuffs 
is usually authorized only after notice to the owner 
and opportunity to be heard,?? but under some cir- 
cumstances destruction has been authorized upon an 
ex parte hearing without notice to the owner.*? And 
it has been held that whether any notice or hearing 
shall be given is largely a matter of legislative dis- 


[a] Such proceedings are not|dent and injurious to competitors in Sonne St ay. 
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eretion.®4 

[$ 83] 4. Defenses. The act of an agent of 
the government in misbranding a food product can- 
not be set up as a defense in a proceeding for the 
condemnation of such product.25 The undisclosed 
intent of the owner not to use goods for the pur- 
pose of food is no defense in such a proceeding, 
when such goods come within the definition of an 
adulterated article of food.*é 

[§ 84] 5. Pleading.*7 A libel under the Pure 
Food and Drugs Act for the destruction of unwhole- 
some food that has .been transported in inter- 
state commerce and remains unloaded, unsold, or 
in original unbroken packages, need not allege that 
such transportation was ‘‘for sale’’;?8 and where 
the libel describes the articles transported as ar- 
ticles of food, it need not allege that they were 
intended for other than good uses.°® Nor is it nec- 
essary to allege the date when the goods were 
shipped in interstate commerce,*® or to state the 
place of seizure or the district within which the 
property is brought beyond the mere allegation 
that the property is within the district.44 <A libel 
to condemn food on the ground of misbranding 
should set forth the brand used and the facts neces- 
sary to show its falsity or misleading character.*? 
The want of a sufficient verification of a libel is not 
a ground for exception or demurrer to the substance 
of the libel.** 

[§ 85] 6. Issues, Proof, and Variance.*‘ A libel 
charging a misbranding of an article of food in a 
particular specified cannot be supported by evi- 
dence of misbranding in a different particular.*® 

[§ 86] 7. Evidence.*® Upon a charge of mis- 
branding, the burden of proof is upon the govern- 
ment to show that the label was substantially false 
and misleading,*? by a fair preponderance of the 
evidence.*8 Upon the question as to whether the 


Fifty Barrels of 


within the admiralty or maritime |the trade, and claimant had been | Whiskey, 165 Fed. 966 


jurisdiction of the federal courts, 


convicted of a similar offense before, 360 8 UL Sw ve 


Thirteen Crates of 


the jurisdiction in such proceedings |}and had numerous other proceedings | Frozen Hggs, 208 Fed. 950 


being conferred by the act itself, U. 


pending against him. 


U. S. v. Two 37. See generally Admiralty § 183 


S. v. Spraul, 185 Fed. 405, 107 CCA |Cans of Oil of Sweet Birch andj] et seq. 


2693) U.S... Me 
cated Eggs, 185 Fed. 302. 

20. 443 Cans of Frozen Egg Prod- 
UCR Vea st sy 


ve ts 


Two Barrels of Desic- | Three Cans of Oil of Gaultheria, 268 


S. v. Morgan, 222 U. S. 274, 
226 WAS 1725.33. Sect Rie Sot oy 56 L. ed. 198 [rev on other | Packages, ete., of Sugar, 183 Fed. 642]. 


38. U. S. v. Three Hundred Cans 
of Frozen Eggs, 189 Fed. 351, 111 
CCA 83 [overr U. S. v. Forty-Six 


50, 57 L. ed. 174; Goode v. U. S., 44 | grounds 181 Fed. 587]. 39. U. S. v. Three Hundred Cans 


App., €DssGs) 162. 28. 
21. U. S. v. Spraul, 185 Fed, 405, 
Lom, CCA )569, 
22. . See infra, § 82. 29. 
2s, <U; 
cated Eggs, 185 Fed. 302. 
24. U.S. v. Two Barrels of Desic- 30. 
cated Eggs, 185 Fed. 302. 
25. U. 8. v. Six Hundred Fifty | 587, 
Cases of Tomato Catsup, 166 Fed. 


and overr 
PI OUR NS Ming Punphaves 

Olives, 179 Fed. 983. 

IS dies Fed. 629]; 


U. S. v.. Morgan, 222: U.S. 274; 
82 SCt 81, 56 L. ed. 198 [rev on other | CCA 83. 
grounds 181 Fed. 587]. 
U.S. viiMorgan, 222) Us Si274, 
S. v. Two Barrels of Desic- | 32 SCt 81, 56 L. ed. 198 [rev on other U. 
grounds 181 Fed. 587]. 
UuS.veMorzan; 222 Us Sy.2i74, 42. 
32 SCt 81, 56 L. ed. 198 [rev 181 Fed. 


Cans of Syrup, 192 ‘Fed. IOs TU Save 
173. Twenty Cases of Grape Juice, 189 [a] 
Barrels. of | Fed. 331, 111 CCA 63; U. S ; 
And see supra |enty-Four Cases of Grape Juice, 181 | water is misbranded, 
Uy Sk 
[a] Bond by owner.—(1) Posses- |] Boxes of Alleged Pepper, 198 Fed. 


of Frozen Eggs, 189 Fed. 351, 111 
40. U.S. v. Two Barrels of Desic- 
oe Eggs, 185 Fed. 302. 
S. v. Spraul, 185 Fed. 405, 
107 toca 569. 
U. S. v. Six Hundred Fifty 
Cases of Tomato Catsup, 166 Fed. 
Certain |773;, U. S. v. Antikamnia Chemical 
Cok, “Si PADD. (CDC) i438 
Libel held sufficient.—A libel 
. v. Sev- | which states in effect that certain 
labeled, and 
v. Seventy-Five |sold as lithia water when in fact 
it is not lithia water, and that by 


Saleve 


sion of the articles seized may be ob- | 934; U. S. vy. Seventy-Five Barrels | reason of such misbranding the pub- 


tained by the owner 


the goods to the secretary of the 
treasury when demanded, but the|179 Fed. 983; 


by the execu-|of Vinegar, 192 Fed. 350; 
tion of a bond conditioned to return |100 Barrels of Vinegar, 
471; U. S. v. Nine Barrels of Olives, 
U. S. v. Fifty Barrels | water. 


URGES sav. 
188 Fed. 


lic is deceived and misled, is suffi- 
ciently explicit without characteriz- 
ing the water as a spring or mineral 
Goode v.-U. §S., 44 App. (D. 


execution of such bond does not 
amount to an official declaration that 
the articles had been found to com- 
ply with the act. U.S. v. Nine Bar- 
rels of Olives, 179 Fed. 983. (2) 
Motion of claimant of food products, 
seized on libel to condemn as mis- 
branded, for release of the products 
under bond will, under the discretion 
conferred by the statute, be denied, 
where, although the articles seized 
were not deleterious, they had a 
much lower market value than the 
articles which the false labels de- 
scribed, the misbranding was fraudu- 


of pee eS 165 Fed. 966. 

U. S. v. 100 Barrels of Vine- 
part "188 Fed. 471; ,U).S. vesSpraul, 
185 Fed. 405, 107 CCA 56935 U.4\Sieys 
Two Barrels of Desiccated Eggs, 185 
Fed. 302. 

32. See statutory provisions; and 
Munn v. Corbin, 8 Colo, A. 118, 44 P 
783; Raymond v. Fish, 51 Conn. 80, 
50, AmR’3: 

33. Adams v. Milwaukee, 228 U. 
$557.2). 88 SCt 6105257" edo: 

34. North American Cold Storage 
Co. v. Chicago, 211 U..S. 306,.29 SCt 
101, 53 L. ed. 195, 15 AnnCas 276. 


C.) 162. 

43. U.S. v. Two Barrels of Desic- 
cated Eggs, 185 Fed. 302. 

44. See generally Admiralty § 229; 
Pleading [31 Cyc 670]. 

45. Lexington Mill, ete, Co. v. U. 
S., 202 Fed. 615, 121 CCA 15 [aff 232 
U. S, 399, 34 SCt 339, 58 L..ed. 6587. 

46. See generally Admiralty § 250 
et seq; Evidence 22 C. J. p 1. 

47. U. S. v. Six Hundred Fifty 
neces of Tomato Catsup, 166 Fed. 


48. USS) ava ne se Lely, Barrels of 
Wine, 225 Fed. 846. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 86-91] 


food sought to be condemned is within the class 
of food substances the transportation of which in 
interstate commerce is forbidden by law, the govern- 
ment is not limited to standards mentioned, nor to 
methods of analysis adopted in bulletins or cireu- 
lars theretofore issued by the department of agri- 
culture,*® but may introduce evidence of the results 
of any test shown to be accurate.®° The testimony 
of revenue officers acting under a search warrant is 
admissible if otherwise relevant! although the war- 
rant itself may have been illegal.5? The sufficiency 
of the evidence is governed by the rules applicable 
to the sufficiency of evidence in general.®? 

[§ 87] 8. Trial.54 Notwithstanding the Pure 
Food and Drugs Act provides that condemnation 
proceedings thereunder shall conform as nearly as 
may be to the proceedings in admiralty, yet the 
court in cases of seizures on land proceeds, not 
as a court of admiralty, but as a court of common- 
law jurisdiction, on a trial by jury.®5 Whether a 
sample of a food product, taken in proceedings un- 
der this statute, is fairly representative of the whole 
is a preliminary question to be determined by the 
court;°® although the cireumstances may be such as 
to warrant the court in submitting this question to 
the jury.°7 Whether caffeine added to a food prod- 
uct is a deleterious ingredient within this statute is 
a question for the jury where the evidence is con- 
flicting.°* An objection by the district attorney to 
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a claimant’s being permitted to interplead or file a 
brief in a condemnation suit, in the absence of 
evidence that the claimant is a party in interest or 
the bona fide owner of the property seized, is made 
too late, where the court had previously permitted 
the claimant to answer, and the answer had been 
withdrawn with the assent of the district attorney.°° 

[§ 88] 9. Appeal and Error.®° The provision 
that proceedings under the Federal Food and Drugs 
Act, shall conform as near as may be to proceedings 
in admiralty does not include appellate proceed- 
ings.*t Such a proceeding is essentially an action 
at law and is reviewable only on writ of error.S? 
The ruling of the trial court as to whether a sample 
of a food product, taker in a condemnation proceed- 
ing, is fairly representative will not be reviewed 
on appeal in the absence of the evidence upon which 
it was based, and then only when error clearly 
appears.°? 

[§ 89] 10. Costs.°* It has been held that, in a 
proceeding in rem under the Pure Food and Drugs 
Act, the court has jurisdiction to enter personal 
judgment for costs against the claimant.®® It has 
also been held that, under this statute, if the articles 
seized are sold, the costs and expenses of the pro- 
ceeding are to be taken out of the proceeds of the 
sale,°® but if such articles are destroyed no one is 
made liable for the costs and expenses.®? 


IV. LIABILITY FOR INJURIES OR LOSSES ° 


[§ 90] A. In General. A person who sells ar- 
ticles of food is under a legal duty to exercise rea- 
sonable care to insure their being wholesome and 
fit for. consumption, and is liable in an action ex 
delicto on the ground of negligence for any injury 
resulting from their being unwholesome or unfit if 
he knew, or by the exercise of reasonable care 
could have known, their defective condition.® 

[§ 91] B. Liability of Dealer or Trader to Con- 
sumer. Where the cause of action is. predicated, 
not upon implied warranty, but upon ‘the neghgent 
sale by a retail dealer of unwholesome food prod- 
ucts for immediate consumption, liability for the 


49. U. S. v. 100 Barrels of Vine-|50, 57 L. ed. 174. 
188 Fed. 471. 62. 
50. U. S. v. 100 Barrels of Vine-|uct v. U. S., 
188 Fed. 471. OEY Kew Be ed. 
The accuracy of the glycerin | etc., 
test for the determination of pure 
cider vinegar has keen established. 


443 Cans of Frozen Egg Prod- 
226 U.S. 1724-33 SCt 

174; 
CON. WUeess, e202. meds, 605, el2d 
CCA 15 [aff 232 U.S: 399, 34 SCt 337, 


58 L. ed. 658]; U. S. v. Seven Hun- 


damages resulting from the sale of such food prod- 
ucts is not confined alone to the immediate purchaser 
thereof.7° The lability extends to any persons 
who might reasonably be expected to suffer injury 
therefrom." 

On implied warranty. In the sale of provisions 
by one dealer to another in the course of general 
commercial transactions, the maxim, caveat emptor, 
applies, and there is no implied warranty or repre- 
sentation of quality.7? But as a general rule in all 
sales of food or beverages for immediate consump- 
tion, by a dealer or ordinary trader, there is an 
implied warranty of fitness and wholesomeness for 


And see Negligence [29 Cyc 486]. 

[a] Actionable negligence in such 
cases is the failure to exercise such 
care aS a man of ordinary prudence 
would exercise under the same cir- 
cumstances to prevent injury and 
damage to his customers by the sale 


Lexington Mill, 


U. S. v. 100 Barrels of Vinegar. 188 |dred and Seventy-Nine Cases of |of articles which he knows are 
es 471. Molasses, 174 Fed. 325, 98 CCA |bought by them for immediate use 
Teinipper™vs UL Se 178. Med. '24,./197. as food, Heinemann v. Barfield, 136 
101 CCA 152. 63. Galt v. U. S., 39 App. (D. C.) | Ark. 456, 207 SW 58. 
52. Ripper v. U. S.,; 178 Fed. 24, | 470. 70. Heinemann v. Barfield, 136 
101 CCA 152. 64. See generally Costs 15 C. J. | Ark. 456, 207 SW 58; Craft v. Park- 
53. U.S. v. Six Barrels of Ground |p 1. ' en, 96.) Mich: (245,,°55, INW. 812, 24 
Pepper, 253 Fed. 199; U. S. v. Four 65. Hipolite Egg Co. v. U. S., 220 | LRA 139. 
Hundred and Forty-Three Cans of |U. S. 45, 31 SCt 364, 55 L. ed. 364. [a] Ground of liability.—The lia- 


Frozen Egg Product, 193 Fed. 589, 66. 


113 CCA 457 [rev on other grounds | mato Pulp, 

Q2CH Ue Salil, 33. 45Ct 50067 4.1 ed: G72 Ive 

15 fe See also Evidence $§ 1730—| mato Pulp, 255 Fed. 
1806. 68. 


U.-Ss vy. 1,590 Cases of 'To- 
255 Fed. 228. 
1,590 Cases of 


Liability for injuries caused 


bility in such cases does not grow 
out of contract, and is not based 
upon implied warranty, but upon 
negligence, that is, a failure to exer- 
cise ordinary care to nrevent injury 
to those who the seller of the un- 


To- 
228. 


14324 
U. S. v. Spraul, 185 Fed. 405, 

107 rarer 569. 
Die Galt-VieUe sss0 a0 App. (Dies) 
pee Galt vi. Ot Sx, Soir App. /CD.26)) 

58. U. S. v. Forty Barrels and 
Twenty Kegs of Coca Cola, 241 U. S. 
265, 36 SCt 573, 60 L. ed. 995 [rev 
judgment 215 Fed. 535, 132 CCA 47]. 

59. U. S. v. Forty-Six Packages, 
etc., of Sugar, 183 Fed. 642. 

60. See generally Appeal and Er- 
rors: C.J.) p' 256; 

61. 443 Cans of Frozen Eige Prod- 
Cte Va Uren e2c6)U. So. liye oa SCL 


54. See generally Trial [38 Cyc] py: 


Drugs or medicines see Druggists 

§ 44 et seq. 

Intoxicating liquors see Intoxicating 

Liquors [23 Cyc 309]. 

69. Ark.—Heinemann v. Barfield, 
186 Ark. 456, 207 SW 58. 

La.—Doyle v. Fuerst, 129 La. 838, 
56 S 906, 40 LRANS 480, AnnCas 
19SB T110. 

Mass.—Bishop v. Weber, 139 Mass. 
411. 1 NE 154, 52 AmR 715; Peckharh 
v. Holman, 11 Pick. 484. 

Mich.—Craft v. Parker, 96 Mich. 
245, 55 NW 812, 21 LRA 139. 

Minn.—Meshbesher v. Channellene 
Oil, etce., Co., 107 Minn. 104, 119 NW 
428, 131 AmSR 441. 


wholesome article of food might rea- 
sonably anticipate would be injured. 
Heinemann v. Barfield, 136 Ark. 456, 


207 SW_58. 

71. Heinemann v. Barfield, 136 
Ark. 456, 207 SW 58. 

{a] Bule applied.—Where a pro- 


sold plaintiffs hus- 
in the exercise of 
reasonable care, he should have 
known contained poison, whereby 
plaintiff was poisoned, and suffered 
physical and mental pain, plaintiff 
has a cause of action against the 
dealer for negligence. Heinemann vy. 
Barfield, 136 Ark. 456, 207 Sw 658. 
72. See Sales [85 Cyc 406]. 


vision dealer 
band flour, which, 
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consumption,’* and such dealer or trader is liable 
for injury resulting from the fact that such food 
or beverages are not fit and wholesome.** But it has 
been held that this doctrine of impled warranty 
applies only in favor of the original purchaser,’® 
and is not available to one other than such pur- 
chaser who is injured by partaking of unwholesome 
According to some of the authorities the 
rule as to implied warranty applies as well to sales 
of food contained in cans or sealed packages as to 
sales of food open for inspection.” 
eases which hold that retail dealers in selling canned 
goods or goods in sealed packages for immediate 
use are not liable, unless they can be charged with 
negligence in the purchase of such food, or with 
unfit for human 


food.7® 


knowledge that the contents were 


73. Craft v. Parker, 96 Mich. 245, 
55 NW 812, 21 LRA 139. See cases 
infra note 74; and Sales [35 Cye 


407]. 

74, U. S.— Ketterer v. Armour, 
247 Wed. 921, 160 CCA 111, LRA 
1918D 798. 


Ark.—Nelson v. Armour Packing 
Co., 76 Ark. 352, 90 SW 288, 6 Ann 
Cas 237. 

Ill—Wiedeman v. Keller, 171 Ill. 
93, 49 NE 210; Sloan v. F. W. Wool- 
worth Co., 193 Ill. A. 620; Chapman 
v. Roggenkamp, 182 Ill. A. 117. 

La.—Doyle v. Fuerst, 129 La. 838, 
56 S 908, 40 LRANS 480, AnnCas 
19138) 1110. 

Ne» Ye—Race ve Krum, 1222) N. OY. 
410, 118 NE 853, LRA1918F 1172; 
Rinaldi v. Mohican Co., 171 App. Div. 
Si4,0t5 NYS 56L) aff 225, IN; Y. 70) 
121 NE 471]; Weinberg v. Peter 
Doelger Brewing Co., Inc., 174 NYS 
69; Zenkel v. Oneida County Cream- 
eries Co., 104 Misc. 251, 171 NYS 676 
{aff 188 App. Div. 905 mem, 176 NYS 
927 mem]; Muller v. Childs Co., 171 
NYS 541. 

Utah.—Walters v. United Grocery 
Conaol, Utah 560; Lica 43, Mere 
1918E 519. 

Wash.—Flessher v. Carstens Pack- 
ing Co., 93 Wash. 48, 160 P 14. 

[a] Reason for rule.—This rule 
is based upon the high regard which 
the law has for human life: The 
consequences to the consumer result- 
ing from consumption of articles of 
food sold for immediate use may be 
so disastrous that an obligation is 
placed upon the seller to see to it, 
at his peril, that the articles sold 
are fit for the purpose for which they 
are intended. The rule is an onerous 
one, but public policy, as well as 
the public health, demands that such 
obligation should be imposed. The 
seller has an opportunity, which the 
purchaser has not, of determining 
whether the article is in the proper 


condition to be immediately con- 
sumed. If there is any poison in 
the article sold, or if its condition 


renders it unfit for consumption, and 
the consumer is thereby made ill, 
some one must of necessity suffer, 
and it ought not to be the one who 
has had no onnortunity of deter- 
mining the condition of the article, 
but rather the one who has at his 
command the means of doing so. 
Race v. Krum, 222'-N. Y. -410, 118 
NE 853, LRA1918F 1172. 

[b] Rule applied: (1) To pork 
purchased at a retail store. Rinaldi 
v. Mohican Co., 171 App. Div. 814, 
ET SINYS= 561 e(atis225° Ntiy. 0; lan 
NE 471]. (2) To beef sold at a retail 
store. Maxwell v. Marsh, 173 App. 
Div. 1008, 159 NYS 1128 [aff 225 N. 
Y. 637 mem, 121 NE 878 mem]. 

{c] The mere seeing and pur- 
chasing of food on sale do not make 
the purchaser take caveat emptor, 
otherwise there would be no such 
thing as an imnlied warranty except 
in case of canned goods. Flessher v 
Carstens Packing Co.. 93 Wash. 48, 
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[§ 92] 


But there are 
or surroundings, 


liable to respond 


160 P 14. 

{d] In Massachusetts the Sales 
Act (1908) c 237 § 15, (1) which pro- 
vides that ‘where the buyer, expressly 
or by implication makes known to the 
seller the particular purpose for 
which the goods are required, and 
it appears that the buyer relies on 
the seller’s skill or judgment, 
whether he be the grower or manu- 
facturer, or not, there is an implied 
warranty that the goods shall be 
reasonably fit for such purpose,” is 
in substance, so far as concerns a 
dealer, simply a codification of the 
common law as declared in Massa- 
chusetts. Ward v. Great Atlantic, 
etc., Tea Co., 231 Mass. 90, 120 NE 
226, 5 ALR 242; La Croix v. Boston 
El. R. Co., 223 Mass, 242, 111 NE 
786. (2) Before the enactment of 
this statute, it was recognized as the 
law in this state that, where the buyer 
at a shop relies on the skill and judg- 
ment of the dealer in selecting food, 
and it is made known to the dealer 
that his knowledge and skill are re- 
lied on to supply wholesome food, 
he is liable if it is not fit to be 
eaten; while, in case the buyer him- 
self selects provisions, the dealer’s 
implied warranty does not go be- 
yond the implied assertion that he 
believes that food to be_ sound. 


Gearing v. Berkson, 223 Mass. 257, 
111 NE 785, LRA1916D 1006; Far- 
rell v. Manhattan Market Co., 198 


Mass. 271, 84 NE 481, 126 AmSR 436, 
15 LRANS 884, 15 AnnCas 1076. 
fe] In Pennsylvania the rule as 
to implied warranty by a retail dealer 
Ras been enacted by the act of May 


4, 1899. See Catani v. Swift, 251 
Pat io2, 95 A931, DRAISIZTBI1272. 
{f] Im England, it is provided by 


the Sale of Goods Act of 1893, that 
“where the buyer, expressly or by 
implication, makes known to the sell- 
er the particular purpose for which 
the goods are required, so as to 
shew that the buyer relies on the 
seller’s skill or judgment, and the 
goods are of a description which it is 
in the course of the seller’s business 
to supply . . there is an implied 
condition that the goods shall be 
reasonably fit for such purpose.’ See 
Frost v. Aylesbury Dairy Co., Ltd., 
[1905] 1 K. B. 608, 611 (construed 
with reference to a sale of milk). 

75. Gearing v. Berkson, 223 Mass. 
257, 260, 111 NE 785, LRA1916D 1006. 

“The implied warranty, or to speak 
more accurately the implied condi- 
tion of the contract, to supply an 
article fit for the purpose required, 
is in the nature of a contract of per- 
sonal indemnity with the original 
purchaser. It does not ‘run with the 
goods.’’’ Gearing v. Berkson, supra. 

76. Gearing v. Berkson, 223 Mass. 
257, 111 NE 785, LRA1916D 1006. 

[a] Rule applied.—Where a wife 
acting as the agent of her husband 
purchases an article of food from a 
dealer and both are made sick by 
partaking of it, she cannot maintain 


an action on the ground of false war- 


[§§ 91-92 


C. Liability of Manufacturer, Packer, 
or Bottler—1. In General. A manufacturer, packer, 
or bottler of foods or beverages is required to ex- 
ercise the highest degree of care to see that such 
articles are uv and wholesome.’® 
son placing upon the market an article represented 
by the circulars and labels accompanying it as 
safe and wholesome is under the duty of issuing 
with it proper instructions as to its preservation 
and use to insure the safety of its user, if, from time 


And such a per- 


after leaving his hands, it is sub- 


ject to deterioration rendering its use unsafe.®® And 
for an injury resulting from the failure to exercise 
such eare,® or to issue such instructions,§? he is 


in damages. If a manufacturer of 
ranty, although he may. Gearing, 
v. Berkson, 223 Mass. -257, 111 NE 
785, LRA1916D 1006. 

77. Sloan v. F. W. Woolworth Co., 
193 Ill. A. 620; Chapman vy. Roggen- 
kamp, 182 Ill. A. 117; Ward v. Great 
Alantic, etc., Tea Co., 231 Mass. 90, 
120 NE 226, 5 ALR 242; Johnson v. 
Watson, [1909] 2 K. B. 193, 16 Ann 
Cas 492, 3 BRC 182. See also Rinaldi 
v. Mohican Co., 171 App. Div. 814, 
157 NYS 561 [aff 225 N. Y. 70, 121 
NE 471] (on a sale of meat by a re- 
tail dealer, there was an implied 
warranty that it was sound and fit 
for use, although it was sold by the 
dealer in the same form in which the 
dealer purchased it, and it bore a 
government stamp to the effect that 
it was sound and fit for consumption 
and free from defect). 

78. Dothan Chero-Cola Bottling 
Co. v. Weeks, (Ala.) 80 S 734; Traf- 
ton v. Davis, 110 Me. 318, 86 A 179; 
Julian v. Laubenberger, 16 Misc. 646, 
38 NYS 1052; Walters v. United Gro- 
cery Co., 51 Utah 565, 172 P4738, LRA 
1918E 519. And see infra § 95. 

[a] Reason for rule. — ‘‘Those 
cases are determined upon the well- 
recognized fact that the dealer is 
not the manufacturer of the goods 
sold, and is not in a position to know 
the contents any better than the pur- 
chaser, neither the purchaser nor the 
vendor having had any opportunity 
to examine and know the condition 
of the goods contained in the cans 
sold.””’ Walters v. United Grocery Co., 
eas 565, 172 P 473, LRA1918h 


79. Davis v. Van Camp Packing 
Co., (lowa) 176 NW 882; Parks v. C. 
C. Yost Pie Co., 93 Kan, 334, 337, 144 
P 202, LRA1915C 179; Flessher v. 
Carstens Packing Co., 93 Wash. 48, 
533, 160), P14, 

“The degree of care required of a 
manufacturer or dealer in human 
food for immediate consumption is 
much greater by reason of the fear- 
ful consequences which may result 
from what would be slight negligence 
in manufacturing or selling food for 
animals. In the latter a higher de- 
gree of care should be required than 
in manufacturing or selling ordinary 
articles of commerce. A manufac- 
turer or dealer who puts human food 
upon the market for sale or for im- 
mediate consumption does so upon 
an implied representation that it is 
wholesome for human consumption. 
Practically, he must know it is fit, 
or take the, consequences if it proves 
destructivev® Parks ty. sCx Gy Yost 
Pie Co., supra [quot Flessher y. Car- 
stens Packing Co., supra]. 

80. Rosenbusch v. Ambrosia Milk 
Corp., 181 App. Div. 97, 168 NYS 505. 

81. Davis v. Van Camp Packing’ 
Co., (lowa) 176 NW 382; Parks v. C. 
C. Yost Pie Co., 93 Kan. 334, 144 P 
202, LRA1915C 179; Flessher v. Car- 
Brens Packing Co., 93 Wash. 48, 160 

82. Rosenbusch v. Ambrosia Milk 
Corp., 181 App. Div. 97, 168 NYS 505. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a food product disobeys the prohibition or neglects 
to perform the duty imposed by a pure food stat- 
ute, negligence is implied from such violation or 
neglect,** and he is liable for injuries resulting from 
the unwholesomeness of such food product regard- 
less of his knowledge of its unwholesomeness.84 

Although differing in 
their reasoning,®® it is generally agreed by the au- 
thorities that a manufacturer, packer, or bottler of 
foods or beverages is directly liable to a con- 
sumer for an injury caused by the unwholesomeness 
or the unfitness of such articles, although pur- 


[§ 93] 2. To Consumer. 


83. Meshbesher v. Channellene Oil, 
etc., Co., 107 Minn. 104, 119 NW 428, 
131 AmSR 441. 

84. Meshbesher y. Channellene Oil, 
etc., Co., 107 Minn. 104, 108, 119 NW 
428, 131 AmSR 441. 

“The fact that the trial court did 
not find that the defendant knew that 
the oil was impure does not affect 
the question of its liability; for it 
was bound to know whether the ar- 
ticle, which it sold to be retailed 
to the customers of the purchaser for 
food purposes, was sound, whole- 
some, and complied with the statute. 
This is a salutary and necessary con- 
struction of our pure food statute, 
which in this respect is analogous 
to statutes prohibiting the sale of 
liquor to minors, in construing 
which courts uniformly hold that an 
honest belief that the minor was 
twenty one years of age is no de- 
fense.”” Meshbesher v. Channellene 
Oil, etc., Co., Supra. 

85. See cases infra this note; and 
notes 88-90. ; 

“It must be admitted that there is 
much confusion in the authorities as 
to the theory of the liability of de- 
fendant, if-any, in this class of cases, 
Some of the cases hold that the ac- 
tion is bottomed upon negligence 
alone; others that there is an implied 
warranty; and still others that there 
is an implied warranty, and that, 
if. in)eaddition: itis ) found that 
the seller was negligent in selling 
food products that were dangerous 
to those who ate them, he would 
be liable for the consequences if, by 
proper care, he could have known of 
the condition.” Davis v. Van Camp 


Packing Co., (Iowa) 176 NW 382, 
387. s : 
[a] Grounds of liability.— (1) 


General public policy as declared in 
pure food laws. Meshbesher v. Chan- 
nellene Oil, ete., Co.; 107 Minn. 104, 
119 NW 428, 131 AmSR 441. (2) So- 
cial justice. Ketterer v. Armour, 200 
Fed, 322. (3) Same ground as in the 
case of the manufacture of patent or 
proprietary medicine. Watson v. 
Augusta Brewing Co., 124 Ga._121, 52 
SE 152, 110 AmSR 157, 1 LRANS 
1178; Salmon v. Libby, 219 Ill. 421, 
76 NE 573; Tomlinson v. Armour, 75 
N..J. L. 748, 70 A314, 19 LRANS 923. 

86. U. S—Ketterer v. Armour, 200 
Fed. 322. ; 

Ala.—Dothan Chero-Cola Bottling 
Co. v. Weeks, 80 S 734. 

Ark.—Drury v. Armour, 140 Ark. 
371, 216 SwW.40. 4 

Ga.—Watson v. Augusta Brewing 
Co., 124 Ga. 121, 52 SE 152, 110 AmSR 
157, 1 LRANS 1178. 

Tll.—Salmon y. Libby, 219 Ill, 421, 
76 NE 573. 

Iowa.—Davis v. Van Camp Pack- 
ing Co., 176 NW 382. 

Kan.—Parks vi C.1Cy Yost) Pie ‘Co., 
93 Kan. 334, 144 P 202, LRA1915C 179. 

Mass.—Friend v. Childs Dining 
Hall Co., 231 Mass 65, 120 NE 410, 5 
ALR 1100; Wilson v. J. G. & B.S. 
Ferguson, 214 Mass, 265, 101 NE 381; 
Roberts v. Anheuser Busch Brewing 
Assoc., 211 Mass. 449, 98 NE 95. 

Minn.—Meshbesher v. Channellene 
Oil, étc., Co., 107 Minn. 104, 119 NW 
428, 181 AmSR 441. . 

Miss.—Jackson Coca Cola Bottling 
Co. v. Chapman, 106 Miss. 864, 64 S 
ioe 

[26 C. J.—50] 


“glass in bottled beverage. 
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N. J.—Tomlinsen vy. Armour, 75 N. 
J. L. 748, 70 A 314, 19 LRANS 923. 

N. Y.—Chysky v. Drake Bros Co., 
Inc., 192 App. Div. 186, 182 NYS 459; 
Freeman v. Schultz Bread Co., 100 
Misc. 528, 168 NYS 396; Ternay v. 
Ward Baking Co., 167 NYS 562. 

N. C.—Ward v. Morehead City Sea 
Hood Co., 171 N: C. 33, 87 SE 958. 

Tenn.—Crigger v. Coca-Cola Bot- 
tine Conse l322eTenny | 545,58 17.9. SW 
155, LRA1916B 877, 
572; Liggett, etc., Tobacco Co. v. Can- 
non, 132 Tenn, 419, 178 SW 1009, 
LRAI916A 940, AnnCasl1917A 179;7 
Boyd v. Coca-Cola Bottling Works, 
132. Tenn. 23, 177 SW 80. 

Wash.—Mazetti v. Armour, 75 
Wash, 122, 135 P 633, 48 LRANS 213, 
AnnCas1915C 140. 

Wis.—Haley v. Swift, 152 Wis. 570, 
140 NW 292. 

aes S.—Buckley v. Mott, 50 DomLR 
408. 

[a] Rule applied.—(1) Injury by 
Watson 
v. Augusta Brewing Co., 124 Ga. 121, 
52 SEH 152, 110 AmSR 157, 1 LRANS 
1178. (2) Tooth broken by foreign 
substance in bread. Freeman  v. 
Schultz Bread Co., 160 Misc. 528, 163 
NYS 396; Ternay v. Ward Baking 
Col, 167) NYS "562; (3) Ptomaine 
poisoning resulting from canned pork 
and beans. Davis v. Van Camp Pack- 
ing Co., (Iowa) 176 NW 882. (4) 
Illness from sausage manufactured 
from putrid animal matter. Haley v. 
Swift, 152 Wis. 570, 140 NW 292. (5) 
Illness from drinking a beverage con- 
taining a decomposed mouse. Jack- 
son Coca Cola Bottling Co. v. Chap- 


man, 106 Miss. 864, 64 S 791; Crig- 
ger v. Coca-Cola Bottling Co., 182 
Tenn, S40 Li swe soo, MURANO T6Is 


877, AnnCas1917B 572. (6) Illness 
from drinking a beverage containing 
a cigar stub. Boyd v. Coca-Cola Bot- 
tling Works, 132 Tenn. 23, 177 SW 80. 

[b] fhe proximate cause of the 
injury to the consumer is the neg- 
ligence of the manufacturer. Mesh- 
besher v. Channellene Oil, etec., Co., 
107 Minn, 104, 119 NW 428, 131 AmSR 
441. 

[c] That a food mixture had been 
out of the possession of the manu- 
facturer for several months does not 
as a matter of law preclude plain- 
tiff’s recovery. Roberts v. Anheuser 
Busch Brewing Assoc., 211 Mass. 449, 
98 NE 95. 

[d] Effect of advertising by 
manufacturer.— Where one buys a 
mixture from a retailer, who has pro- 
cured it through a wholesale house 
from the manufacturer, and in doing 
so relies upon the manufacturer’s 
advertisement, representing, as of its 
own knowledge, that the mixture is 
healthful and harmless, and where 
plaintiff’s family is poisoned through 
using the mixture in the manner in- 
tended, he is entitled to recovery 
against the manufacturer in an ac- 
tien in tort, such representations be- 
ing regarded as continuous, and in- 
tended to be relied on by all persons, 
down to the ultimate consumer. Rob- 
erts v. Anheuser Busch Brewing As- 
soc., 211 Mass, 449, 98 NE 95. 

{e] Injury to purchaser’s wife 
and child.—Manufacturer is liable to 
husband for loss of services of his 
wife and child caused by unwhole- 
some food purchased by him of a 


AnnCas1917B ; 
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chased from a dealer or middleman and not from 
such manufacturer, bottler, or packer.*¢ 
manufacturer of food products has been held liable 
for injuries to one who did not buy the food from 
the manufacturer or from a dealer to whom the 
manufacturer had sold it, but who nevertheless had 
partaken of it and been injured thereby.®? 
of these decisions the doctrine of implied warranty 
has been assigned as a ground for such liability ;8% 
but in others liability is based upon the ground of 
negligence,®® the applicability of the rule of im- 
plied warranty being denied. 


And a 


In some 


retailer and given to them. Roberts 
v. Anheuser Busch Brewing Assoc., 
211 Mass. 449, 98 NE 95. 

{f{] In Pennsylvania, under the 
act of May 4, 1899 providing that 
there shall be an implied contract 
that goods used wholly or in part 
for food are fit for household con- 
sumption, there may be a recovery 
from a packer for injury to a con- 
sumer from the unwholesome condi- 
tion of food stuff sold by a dealer im 


the original package. Catani v. 
Swift, 257 99Pa.) (52,1995) :An 9S mm rRUAL 
1917B 1272. 

87. Ketterer v, Armour, 247 Fed. 


921, 16 CCA 111, LRA1918D 798; Sal- 
mon v. Libby, 219 Ill. 421, 76 NE 578. 
[a] Rule applied. — Death caused 


by unwholesome mincemeat eaten 
by one who did not purchase it. 
Seer v. Libby, 219 Ill. 421, 76 NE 
oO . 

88. Ala.—Dothan Chero-Cola Bot- 
tling Co. v. Weeks, 80 S 734. 

Iowa.—Davis v. Van Camp Pack- 
ing Co:,:176 NW 382: 

Miss.—Jackson Coca Cola Bottling 
oa v. Chapman, 106 Miss. 864, 64 S 

N. Y.—Chysky v. Drake Bros. Co., 
Inc., 192 App. Div. 186, 182 NYS 459. 

Wash.—Mazetti v. Armour, 75 
Wash, 122, 135 P 638, 48 LRANS 213, 
AnnCas1915C 140. 

See also Ward Vv. Morehead 
City, Sea ood “Cony 17 NeiGs 387 
SE 958 (decided on ground of negli- 
gence but doctrine of implied war- 
ranty recognized). 

“In the absence of an express war- 
ranty the law implies that the manu- 
facturer or packer of foods, bev- 
erages, drugs, condiments, and con- 
fections intended for human _ con- 
sumption warrants that their prod- 
ucts are fit for human consumption, 
and that they have used in the se- 
lection and preparation of such ar- 
ticles that degree of care ordinarily 
exercised by persons skilled in the 
business of preparing and packing ar- 
ticles of this character for distribu- 
tion or sale to the general public.” 
Dothan Chero-Cola Bottling Co. v. 
Weeks, (Ala.) 80 S 734, 735. 

[a] Caveat emptor does not apply. 
—Where there is nothing on the can 
to indicate that the contents are in 
any way deleterious, the doctrine of 
caveat emptor does not apply to a 


purchaser of canned food. Davis v. 
Van Camp Packing Co., (Iowa) 176 
NW 382. 

gs9. Drury v. Armour, 140 Ark. 


371, 216 SW 40; Crigger v. Coca-Colit 
Bottling Co., 172 Tenn. 545, 179 SW 


155, LRA1916B 877, AnnCasi917B 
572; Haley v. Swift, 152 Wis. 570, 
572, 140 NW 292; Hasbrouck v. Ar- 


mour, 139 Wis. 357, 365, 121 NW 157, 
23 LRANS 876. 

“A manufacturer or vendor mak- 
ing and selling an article intended 
to preserve or affect human life is 
liable to third persons who sustain 
injury caused by his negligence in 
preparing, compounding, labeling, or 
directing the use of such articles, if 
such injury to others might have 
been reasonably foreseen in the exer- 
cise of ordinary care.’’ Hasbrouck v. 
Armour, supra [quot Haley v. Swift, 
152 Wis. 570, 140 NW 292]. 

90. Drury v. Armour, 140 Ark, 371, 
216 SW 40; Nelson v. Armour Pack- 


° 
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[§ 94] 


sale Dealer to Retail Dealer. 


for injuries resulting from the sale 


food,®! but is also liable to the retail dealer for 
the loss of business,®? profits,°* and reputation,®* re- 


sulting to the latter from the sale 


his customers; and under certain circumstances the 
manufacturer has also been held liable to a retail 
dealer for the amount of a penalty incurred by 
the latter from the possession of the goods sold.% 
[§ 95] HE. Liability of Keeper of Public Eating 
A keeper of a public eating place, en- 
gaged in the business of serving food to customers, 
is bound to use due care and see that the food 
served to his customers, at his place of business, is 
fit for human consumption and may be eaten with- 
out its causing injury, and for an injury caused 


Place.°® 


by negligence in failing to observe 
patrons such keeper is liable.®? 


to be consumed on the premises, 
know of any unwholesome condition 


ing Co., 76 Ark. 352, 90 SW_288, 6/ 
AnnCas 237; Flaccomio v. HEysink, 

129 Md. 367, 100 A 510; Roberts v. 

Anheuser Busch Brewing Assoc., 211 

Mass. 449, 98 NE 95;.Crigger v. Coca- 

Cola Bottling Co., 132 Tenn. 545, 179 

SW 155, LRA1916B 877, AnnCas1017B 

57/2. 

See supra § 938. 

92. Neiman v. Channellene Oil, 
etc., Co., 112 Minn. 11, 127 NW 394, 
140 AmSR 458; Mazetti v. Armour, 
75 Wash. 122, 135 P 633, 48 LRANS 
213, AnnCas1915C 140. 

93. Mazetti v. Armour, 75 Wash. 
122, 185 P 633, 48 LRANS 213, Ann 
Cas1915C 140. 

94. Mazetti v. Armour, 75 Wash. 
122, 185 P 633, 48 LRANS 213, Ann 


Cas1915C 140. 

95. Rossano v. Kaminsky, 134 
NYS 895. 

96. See also Innkeepers [22 Cyc 
1081]. 


97. U. S—Valeri v. Pullman Co., 
218 Fed. 519. 

Ala.—Greenwood Cafe v. Loving- 
good, 197 Ala. 54; 72 S) 354; Travis 
v. Louisville, ete., R. Co. 183 Ala. 
415, 62 .S 851; Pantaze v. West, 7 
Ala. A..599, 61 S 42. 

1I1l.— Sheffer v. Willoughby, 163 Ill. 
518, 45 NE 254, 54 AmSR 483, 34 
LRA 464. 

La.—Doyle v. Fuerst, 129 La. 838, 
56 S 906, 40 LRANS 480, AnnCas 
1913B 1110. 

Mass.—Ash v. Childs Dining Hall 
Co., 231 Mass. 86, 120 NE 396, 4 ALR 
1556; Crocker v. Baltimore Dairy 
Lunch Co., 214 Mass. 177, 100 NE 
1078, AnnCas1914B 177. 

N. Y.—Rosenswaike v. Interbor- 
ough Rapid Transit Co., 175 NYS 828. 
* [a] Degree of care yequired.—(1) 
A restaurateur must exercise the 
same degree cf care in selecting and 
preparing his food which a reason- 
ably prudent man, skilled in the art 
of selecting and preparing food for 
human consumption, would be expect- 
ed to exercise in selecting and pre- 
paring food for his private table and 
is liable for injury to customers for 
failure to do so. Travis v. Louis- 
Ville, ete. R.. Co... 183 Alao415 5762) 3S 
851. (2) He warrants that the food 
which he serves in his restaurant be- 
longs to that class of food which is 
generally accepted to be fit for ordi- 
nary human consumption, and that 
he has used, in the selection and 
preparation of his food, that degree 
of care which the law exacts of those 
who follow his occupation for a live- 
lihood. Travis v. Louisville, ete., R. 
Co., supra. (3) Due care, and noth- 
ing more, must be exercised by the 


D. Liability of Manufacturer or Whole- 
A manufacturer or 
wholesale dealer is not only lable to the consumer 


And it has been 
held that a seller of food, at a public eating place, 


FOOD 


of unwholesome 


of such food to 


ply in the case 


this duty to his 


is presumed to 
of the food and ! for.® 


keeper of a public eating place. Va- 
leri v. Pullman Co., 218 Fed. 519. 

[b] Res ipsa loquitur.—In action 
against restaurant company for in- 
juries from tack in blueberry pie, 
doctrine of res ipsa loquitur does 
not apply, although it may be in- 
voked in case of an unexplained acci- 
dent which, according to common 
experience, would not have happened 
without defendant’s fault. Ash v. 
Childs Dining Hall Co., 231 Mass. 86, 
120 NE 396, 3 ALR 1556, And see 
Negligence [29 Cyc 590]. 

[ec] One operating a dining car 
is within this rule. Valeri v. Pull- 
man).Co., 218'.Fed.. 519; Travis ov. 
Louisville, etce., R. Co., 188 Ala. 415, 
62 S 851. 

{ad] Tooth broken on foreign sub- 
stance in food a ground of action. 
Rosenswaike v. Interborough Rapid 
Transit. .Co., 175 NYS .828: Contra 
Jacobs v. Childs Co., 166 NYS. 798. 

98. Doyle v. Fuerst, 129>La. 838, 
56 S 906, 40 LRANS 480, AnnCas 
1913B 1710. 

[a] “fhe principle which governs 
in this case is that every one ought 
to know the qualities, good or bad, of 
the things which he fabricates in the 
exercise of the art, craft, or busi- 
ness of which he makes public pro- 
fession, and that lack of such knowl- 
edge is imputed to him as a fault, 
which makes him liable to the pur- 
chasers of his fabrications for the 
damage resulting from the vices or 
defects thereof which he did not 
make known to them and which they 
were ignorant of. This principle ob- 
tains both in the civil and the com- 
mon law, aS appears from the ex- 
cerpts hereinafter given.” Doyle v. 
Fuerst, 129 La. 838, 840, 56 S 906, 
40 LRANS 480, AnnCasi913B 1110 
(per Provosty). 

99. Friend v. Childs Dining Hall 
Co., 231 Mass. 65, 120 NE 407, 5 ALR 
1100; Race v.. Krum, 222 N. Y. 410, 
118 NE 858, LRA1918F 1172 [aff 162 
App. Div. 911, 146 NYS 197]; Bar- 
rington v. Hotel Astor, 184 App. Div. 
317, 171 NYS 840. ? 

[a] Rule applied.—(1) To ice 
cream made or prepared on the prem- 
ises. Race v. Krum, 222 N. Y. 410, 
118 NE 853, LRA1918F 1172. (2) To 
chocolate pie eaten in a restaurant. 
Leahy v. Essex Co., 164 App. Div. 
903, 148 NYS 1068. (3) To baked 
beans, containing stones, eaten in a 
restaurant. Friend v. Childs Dining 
Hall Co., 231 Mass. 65, 120 NE 407, 
5 ALR 1100. (4) To kidney sauté 
containing a mouse, prepared and 
eaten in a restaurant. Barrington v. 
Hotel Astor. 184 App. Div. 317, 171 
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is liable for damages to a purchaser who is made 
ill on account of such unwholesomeness.°®® 
ing to some of the authorities a keeper of a public 
eating ytace is hable upon an implied warranty, ir- 
respective of negligence, for an injury caused by 
food served by him.°%? 
ever, it has been held that the food must have been 
prepared by him,! and that the rule does not ap- 


Accord- 


To make him so hable, how- 


of canned goods? bought from a 


reliable dealer and which have been duly inspected,’ 
or goods known by a trade name, aud therefore ob- 
viously prepared elsewhere.* Whatever liability for 
damages there may be in such a case must rest 
solely upon the packer of the goods.® 
an implied warranty is expressly denied by other 
authorities,® some of which assign as a reason for 
so deciding that the transaction of furnishing food 
to a patron does not constitute a sale but a rendi- 
tion of service.? 
to be inapplicable with respect to eating places 
into which any person may enter and order such 
food as is desired, paying a stipulated price there- 


Liability upon 


But this reasoning has been said 


NYS 840. 

[b] Due care on part of plaintiff 
immaterial. In an action for breach 
of implied warranty of fitness of food 
served by a restaurant, whether 
plaintiff was or was not in the exer- 
cise of ‘‘due care’ was immaterial; 
the term being one of the law of 
torts, not of the law of contract. 
Friend v. Childs Dining Hail Co., 231 
Mass. 65, 120 NE 407, 5 ALR 1100. 

1. Barrington Vv. Hotel Astor, 184 
App. Div. 317, 171 NYS 840. 

2. Bigelow. v. Maine Cent, R. Co., 
110 Me. 105, 85 A 396, 48 LRANS 
627; Trafton v. Davis, 110 Me. 318, 
86 A 179; Barrington v. Hotel Astor, 
184 App. Div. 317, 171 NYS 840. But 
see supra § 91. 

3. Trafton v. Davis, 110 Me. 318, 
86 A 179; Bigelow v. Maine Cent. R. 
ae 110 Me. 105, 85 A 396, 43 LRANS 

4 Barrington v. Hotel Astor, 184 
App. Div. 317, 171 NYS 840. 

5. Trafton’ vy. Davis, 110 Me. 318, 
86 A 179. 

6. Valeri v. Pullman Co., 218 Fed. 
519; Loucks v. Morley, 39 Cal. A. 
570, 179 P 529; Merrill v. Hodson, 88 
Conn. 314, 91 "A 533, LRA1915B 481, 
AnnCas1916D 917; Sheffer v. Wil- 
loughby, 163 Ill. 518, 45 NE 254, 54 
AmSR 4838, 34 LRA 464. 

{a] One operating a dining car 
is not so liable. Valeri vy. Pullman 
Co., 218 Fed. 519. 

7. Valeri v. Pullman Co., 218 Fed. 
519; Loucks v. Morley, 39 Cal. A. 570, 
179 P 529; Merrill v. Hodgson, 88 
Conn. 314, 91 A 533, LRA1915B 481, 
AnnCas1916D 917. 

[a] Provision uttered, not sold.— 
It has been quaintly said in an old 
case that an innkeeper ‘‘does not sell 
but utters his provision.” Parker v. 
Flint, 12 Mod. 254, 88 Reprint 1301 
{quot Valeri v. Pullman Co., 218 Fed. 
519; Loucks v. Morley, 39 Cal. A. 570, 
179 P 529; Friend v. Childs Dining 
Hall Co., 231 Mass. 65, 120 NE 407, 
5 ALR 1100]. To same effect Crisp 


ent Cr.. Car. 549;—79 Reprint 
[b] In California under Civ. Code 


§ 1775, where a customer is furnished 
food in a restaurant, for immediate 
consumption, the transaction is not a 
“sale for domestic use,’ and there 
is no implied warranty of the fitness 
of the food for consumption. Loucks 
v. Mortey, 39 ‘Cal. A.. 570, 179 P 529; 
8. Barrington v. Hotel Astor, 184 
App. Div. 317, 320, 171 NYS 840. 
“We are referred to cases in other 
jurisdictions having to do with the 
relations of hotelkeepers or innkeep- 
ers with their guests, to the effect 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 


§§ 96-101] 


[§ 96] F. Liability of Public Caterer. A pub- 
lic caterer, who is employed by those who arrange 
for an entertainment to furnish food for all who 
may attend, is lable to an action of tort for 
negligence to any person who attends such enter- 
tainment and is made ill by partaking of the food 
furnished by him.?® 

[§ 97] G. Liability of Person Furnishing Board 
to Laborers or Servants. One who for pay furnishes 
board at his table for laborers,!° whether employed 
by him or another,!+ is liable for injuries resulting 
from unwholesome or unfit food furnished by him. 

[§ 98] H. Liability for Injuries to Animals. It 
has been held that the owner of animals, injured by 
unwholesome or unfit food, may recover from the 
dealer who sold such food, upon an implied war- 
ranty;?? but there is authority to the contrary.18 

[§ 99] I. Actions‘‘—1, Nature and Form of 
Action.*® It is not material whether the foundation 
of an action for injuries occasioned by unwhole- 
some or unfit food is laid in negligence or warranty, 
where the lability of defendant arises from his 
violation of a food statute,’® or where the evidence 
is sufficient to justify a recovery on either theory.” 
In an action for such injuries it has been held that 
the court should not require plaintiff to elect whether 
to proceed in tort or on the implied warranty,!® and 
that whether such an action is called one of war- 
ranty or of negligence it comes to the same thing; 
it sounds in tort.19 The rule that where there is a 
positive duty created by implication of law inde- 
pendent of contract, although arising out of a 


that a hotelkeeper is liable only for 
negligence, is not an insurer of the 
quality of the food which he sup- 
plies and does not sell such food. It 


much upon an 


FOOD 


implied contract, as 
upon a violated or neglected duty 
voluntarily assumed. 
the guests are entertained without 


[26C.J.] 787 


relation or state of facts created by contract, an 
action on the case as-for a tort will lie for violation 
or disregard of that duty,2° has been applied in 
actions for injuries caused by unfit or unwholesome 
food.2t And it has been held that an action of tort 
may be maintained upon a false warranty in the 
sale of food stuffs, resulting in injury to the con- 
sumer thereof.?2 

[§ 100] 2. Defenses. Want of negligence upon 
the part of defendant is a defense to an action of 
trespass on the case for selling unwholesome food.2* 
The fact that food has been duly inspected, as 
provided by statute, does not relieve a vendor there- 
of for liability for its unwholesomeness or unfit- 
ness,?4 

Contributory negligence. A. purchaser of un 
wholesome food, who has been injured by partaking 
thereof, may not recover from the manufacturer or 
seller if he has been guilty of contributory negli- 
gence in so doing.?® And notwithstanding the stat- 
utory lability of the seller of impure food, the de- 
fense of defendant’s contributory negligence is 
available.2° A retail dealer may not recover of a 
manufacturer or wholesaler damages for loss of 
trade sustained by him by reason of the sale of such 
product to his customers, if he was guilty of con- 
tributory negligence in making such sales.?? 

[§ 101] 3. Pleading.*® As in civil actions gen- 
erally, the declaration, complaint, or petition should 
aver plainly and distinctly all the facts showing 
plaintiff’s right to recover.2? In an action for in- 
juries from unwholesome food purchased for im- 


18. Davis v. Van Camp Packing 
Co., (lowa) 176 NW 382. 
Indeed, where 19. Flessher v. Carstens Packing 
Co., 98 Wash. 48, 160 P 14. 


is claimed that as an innkeeper does 
not lease his rooms, so he does not 
sell the food he supplies to his guests. 
... In my opinion these cases are 
not controlling in this State. They 
are based upon reasoning having to 
do in large measure with the earlier 
method of furnishing accommodation 
by innkeepers to their guests, where 
for a stipulated daily sum the host 
furnished lodging, food and service. 
There, perhaps, it may have been 
properly said that there was no sale 
of any particular dish placed be- 
fore the guest for his consumption, 
for the host was only bound to sat- 
isfy the guest’s reasonable needs so 
far as food was concerned and the 
guest had the right to eat such food 
as he required in reason and no more, 
and could not carry away with him 
any food which he had not eaten. 
But even under the common law it 
was held as far back as Year Book, 
9 Henry VI, 53, that: ‘If I go to a 
tavern to eat, and the taverner gives 
and sells me meat and it is corrupted, 
whereby I am made very Sick, action 
lies against him without any express 
warranty, for there is a warranty in 
law’ (Cited and followed in Wallis 
v. Russell, [1902] 2 Ir. 611). And 
Keilway (22 Henry VII, 91) said: 
‘No man can justify selling corrupt 
victual, but an action on the case 
lies against the seller, whether the 
victual was warranted to be good or 


not.’ This reasoning would seem to 
be without application to modern 
conditions, where any person, 


whether a guest of the hotel or not, 
may enter its restaurant and order 
such food as he desires, paying a 
stipulated price therefor. — I can see 
no logical reason why this is not a 
sale and delivery upon the part of 
the hotelkeeper and a corresponding 
purchase upon the part of the guest, 
Barrington v. Hotel Astor, supra. 

9. Bishop v. Weber, 139 Mass. 411, 
417, 1 NE 154, 52 AmSR 715. 

“This liability does not rest so 


pay, it would be hard to establish an 
implied contract with each individ- 
ual. The duty, however, arises from 
the relation of the caterer to the 
guests. The latter have a right to 
assume that he will furnish for their 
consumption provisions which are 
not unwholesome and injurious 
through any neglect on his part. The 
furnishing of provisions which en- 
danger human life or health stands 
clearly upon the same ground as the 
administering of improper medicines, 
from which a liability springs irre- 
spective of any question of privity 
of. contract between the parties.” 
Bishop v. Weber, supra. 

10. Malone v. Jones, 92 Kan. 708, 
142 P 274, LRA1915A 331, 91 Kan, 
815, 188 P 387, LRA1915A 328; Bark 
v. Dixson, 115 Minn. 172, 131 NW 
1078, AnnCasi912D 775. 

[a] Board part of compensation. 
—The proprietor of a hotel is lable 
to a servant, who receives board as 
part of his compensation, when he 
is made ill by unwholesome food fur- 
nished by such proprietor. Bark v. 
Dixson, 115 Minn. 172, 131 NW 1078, 
AnnCasi912D 775. 

11. Malone v. Jones, 92 Kan. 708, 
142 P 274, LRA1915A 333, 91 Kan. 
815, 188 P 387, LRA1915A 328. 

12. Coyle v. Baum, 3 Okl. 695, 41 
P 389; Houston Cotton Oil Co. v. 
Trammell, (Tex. Civ. A.) 72 SW 244; 
Houk v. Berg, (Tex. Civ. A.) 105 SW 
1176. 

13. National Cotton Oil Co. v. 
Young, 74 Ark. 144, 85 SW 92, 109 
AmSR 71, 4 AnnCas 1123; Dunagin- 
Whitaker Co. v. Montgomery, 117 
Miss. 666, 78 S 582; Fuchs v. Hichen- 
laub, 16 Pa. Dist. 932. 


14, See generally Actions 1 C. J. 
p 916. ; 
15. See generally Actions § 110 et 


seq. 

ie Kelley v. John R. Daily Co., 
56 Mont. 638, 181 P 326. 

17. Bark v. Dixson, 115 Minn. 72, 
131 NW 1078, AnnCasi1912D 775. 


20. See Actions § 139. 

21. Flessher v. Carstens Packing 
Co., 93 Wash. 48, 160 P 14. 

22. Gearing v. Berkson, 223 Mass. 
257, 111 NE 785, LRA1916D 1006; 
Roberts vy. Anheuser Busch Brewing 
Assoc., 211 Mass. 449, 98 NE 95; 
Farrell v. Manhattan Market Co., 198 
Mass. 271, 84 NE 481, 126 AmSR 
tr 15 LRANS 884, 15 AnnCas 

23. Tavani v. Swift, 262 Pa. 184, 
105 A 55 (where it appeared defend- 
ant omitted no precaution or duty 
owed to plaintiff). 

24, Ketterer v. Armour, 247 Fed. 
921, 150 CCA 111, LRA1918D 798; 
O’Connor vy. Armour Packing Co., 158 
Fed. 241, 85 CCA 459, 15 LRANS 812, 
14 AnnCas 66; Kelley v. John R. 
Daily Co., 56 Mont. 63, 181 P 326; 
Catani v. Swift, 251 Pa. 52, 95 A 931, 
LRA1917B 1272. 

25. Craft v. Parker, 96 Mich. 245, 
55 NW 812, 21 LRA 139; Boyd v. 
Coca-Cola Bottling Works, 132 Tenn. 
23, 177 SW 80. 

[a]. A consumer was not negli- 
gent for failure to examine a bottle 
of beverage for poisonous substances, 
where it was sealed when bought 
from the dealer to whom the bottling 
works had sold it, especially where 
the bottle and the fluid were both 
dark in color, and the poisonous sub- 
stance, a cigar stub, could not have 
been readily discerned. Boyd vy. Coca- 
Cola Bottling Works, 132 Tenn, 23, 
177 SW 80. 

26. Kelley v. John R. Daily Co., 
56 Mont. 63, 181 P 326. 

27. Neiman v. Channellene Oil, 
etc., Co., 112 Minn. 11, 127 NW 394, 
140 AmSR 458, 

28. See generally Pleading [31 Cyc 


29. See Pleading [31 Cyc 100 et 


eq]. 
[a] Petition held sufficient against 
general demurrer.—Beckham v. Ja- 
pene Pharmacy Co., (Ga. A.) 103 SH 
so. 
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mediate consumption, it is sufficient to set forth 
the facts from which the vendor’s duty springs, 
the neglect of that duty, and the resulting in- 
jury.2° It is not necessary to aver in terms the 
existence of the relation casting the duty on the 
vendor,®! or that he knew of the injurious quality 
of the food;32 but it is sufficient if it is made to 
appear that he ought to have known of it and was 
negligent in furnishing unwholesome food, by rea- 
son whereof plaintiff was injured.2* A complaint 
alleging that as the direct and proximate result of 
the sale of impure food by defendant to plaintiff’s 
husband, and her partaking of such food, she was 
made violently ill, to her great damage, discloses 
the duty, the breach, and the resulting damage, and 
is sufficient.24+ Special damage from the use of the 
unwholesome food need not be alleged, as damage 
will be presumed from defendant’s violation of his 
legal obligation.2® It is not necessary to plead a 
pure food law in violation of which the articles of 
food were sold, as it is the duty of the court to take 
judicial notice of all public statutes.*° 

[§ 102] 4. Issues, Proof, and Variance.*? Vari- 
ance between an allegation that defendant negli- 
gently placed an injurious foreign substance in a 
bottle of beverage and proof that it was placed in 
the bottle by someone else and was there when the 
bottle was filled has been held immaterial.** Where 
in an action for selling unwholesome meat plaintiff 
pleaded a particular sale, recovery could not be 
based on other sales on other days.*° 

[§ 103] ~5. Evidence. In actions of this charac- 


30. Flessher v. Carstens Packing 
Co., 983 Wash. 48, 160 P 14. See also 
Greenwood Cafe v. Lovinggood, 197 
Ala, 34, 72 S 354 (complaint sufficient 
to aver defendant’s duty and that the 
unwholesome food made plaintiff 


jury. 
Co., supra. 

[b] 
lot. — (1) 


FOOD 


Travis v. Louisville, 


Other purchases from same 
That other persons had 
purchased similar cheese of same 
shipment at another store and been 


[§§ 101-104 


ter the general rules 4° as to presumptions and bur- 
den of proof,*! admissibility,*? and weight and suffi- 
ciency of evidence ** apply. Contributory neghi- 
gence is not to be presumed but must be made to 
appear by the evidence offered either by plaintiff 
or defendant.44 Where meat sold for immediate 
consumption was in fact unwholesome and caused 
the purchaser’s sickness, scienter on the part of 
the dealer is presumed as a matter of law, especially 
where the vendor is not only the dealer, but also 
the manufacturer.4® The sale of an adulterated 
article of food by a wholesale dealer is prima facie 
evidence of negligence, although the package was 
properly labeled.*¢ The violation of a pure food 
law by a manufacturer of food products is evidence 
of negligence in the preparation and sale of such 
food,** and proof thereof is available in a suit by 
a retail dealer *#* as well as by a consumer.*? 

[§ 104] 6. Trial®° In an action for injuries 
resulting from defendant’s violation of a pure food 
and drugs act, the act of plaintiff’s counsel in asking 
questions, to show that defendant had been pre- 
viously prosecuted for violation of such law, if 
prejudicial misconduct, must be regarded as re- 
moved by the court’s admonition to the jury there- 
One 

Questions of law and fact. As in other civil 
actions,°? questions of law are for the determination 
of the court, while questions of fact or mixed law 
and fact are ordinarily to be determined by the 
jury under proper instructions from the court.®8 

Instructions. The rules as to instructions appli- 
R. v. Armo 2 2 

111, LRAIS18D 798. (2) TO show rors 
ligence the proximate cause. Ket- 


terer v. Armour, 247 Fed. 921, 160 
CCA 111, LRA1918D 798. (3) To 


AKERS 


sick). 

ar Flessher v. Carstens Packing 
Co., 93 Wash. 48, 160 P 14. 

32. Bishop v. Weber, 139 Mass. 
411, 1 NE 154, 52 AmR 715; Kelley 
v. John R. Daily Co., 56 Mont. 63, 181 
P 326; Flessher v. Carstens Packing 
Co., 93 Wash. 48, 160 P 14. 

33. Bishop v. Weber, 139 Mass. 
411, 1 NE 154, 52 AmR 715. 

34. Kelley v. John R. Daily Co., 
56 Mont. 63, 181 P 326. 

35. Peckham v. Holman, 11 Pick. 
(Mass.) 484. y 

36. Meshbesher v. Channellene Oil, 
ete., Co., 107 Minn, 104, 119 NW 428, 
131 AmSR 441. , 

37. See generally Pleading [31 
Cyc 670]. : 

38. Boyd v. Coca-Cola Bottling 
Works, 132 Tenn. 23, 177 SW 80. 

39. Askam vy. Platt, 85 Conn. 448, 
83. A 529. 

40. See Evidence 22 C. J. p 1. 

41. Travis v. Louisville, etc., R. 
Co., 183 Ala. 415, 62 S 851; Bandfield 
v. Atlanta Coca-Cola Bottling Co., 
Ata AC G5 Tee 10d Hn CO 50 AISLE 
Childs Dining Hall Co., 231 Mass. 86, 
120 NE 396, 4 ALR 1556. 

42. Greenwood Cafe v. lLoving- 
good, 197 Ala. 34, 72 S 354; and cases 
infra this note. | 

[a] Rule applied.—(1) While a 
medical witness could testify, in an 
action for damages for sickness from 
eating spoiled oysters, that spoiled 
oysters could have produced plain- 
tiff's sickness, he could not testify 
that the sickness was caused by 
spoiled oysters, that being for the 
jury. Travis v. Louisville, etc., R. 
Co., (Ala.) 62 S 852. (2) While one 
made sick by eating spoiled oysters 
could testify in an action for dam- 
ages as to his symptoms after eat- 
ing them, evidence by him as to the 
cause of such symptoms was prop- 
erly excluded, that being for the 


made sick by eating it is admissible. 
Zenkel v. Oneida County Creameriey 
Co., 104 Mise. 251, 171 NYS 676 [aff 
188 App. Div. 905 mem, 176 NYS 927 
mem]. (2) Evidence as to other de- 
fective cans of pork and beans pur- 
chased out of the same consignment 
is admissible in action by one in- 
jured by eating canned pork and 
beans. Davis v. Van Camp Packing 


Co., (Iowa) 176 NW _ 382. 
43. Ash v. Childs Dining Hall Co., 
231 Mass. 86, 120 NE 396, 4 ALR 


1556; and cases infra this note. 

[a] Evidence held sufficient: (1) 
To show knowledge of unwholesome- 
ness. Malone v. Jones, 92 Kan. 708, 
142 “P 274, LRAI9I5A’ 1334, 91 *Kant 
815, 139 P 387, LRAI9I5A, 328. (2) 
To show food adulterated. Kelley v. 
John R. Daily Co., 56 Mont. 638, 181 
P 326. (3) To show proximate cause, 
Kelley v. John R. Daily Co., 56 Mont. 
63, 181 P 326. (4) To sustain finding of 
want of negligence. Crigger v. Coca- 
Cola Bottling Co., 132 Tenn. 545, 179 
SW 155, LRA1916B. 877. AnnCas 
1917B 572; Brett v. Holborn Res- 
taurant.. (Co.,7 utd.” 13)0 Basa 
309. (5) To show neglivence. Ar- 
mour v. Drury, (Ark.) 226 SW 138; 
Ward v. Morehead City Sea Food Co., 
171 N.C. 83, 87 SE 958. (6) To take 
the case to the jury. Bradfield v. At- 
lanta Coca-Cola Bottling Co., 24 Ga. 
657, 101 SE 776; Davis v. Van Camp 
Packing Co., (Iowa) 176 NW 3882. (7) 
To go to jury as to responsibility 
of manufacturer of bread for pres- 
ence of particles of glass in loaf of 
bread. Ternay v. Ward Baking Co., 
167 NYS 562. (8) To warrant a 
finding that plaintiff was suffering 
from food poisoning, and that the 
food purchased of defendant was the 
cause. State v. Essex Co., 164 N. Y. 
903, 148 NYS 1068. 

[b] Evidence held insufficient: 
(1) To show negligence. Ketterer 


show sickness due to unwholesome 
food. Stringfellow v. Grunewald, 109 
La. 187, 33 S 190; Castillion v. Wal- 
sten, 10 La. A. (Orleans) 286, a 

{c] A chemical analysis of the 
food need not be made in order tu 
establish its impurity or unwhole- 
someness. Kelley v. John R. Daily 
Co., 56 Mont. 63, 181 P 326. 

44. Kelley v. John’ R. Daily Co., 
Pr gt be LI" PAsAGe 

- essher v. Carstens Packin 
Co., 93 Wash. 48, 160 P 14. a 

46. Neiman v. Channellene Oil, 
etc., Co,, 112 Minn. 11, 127 NW 394, 
140 AmSR 458, 

47. Mazetti v. Armour, 75 Wash. 
622, 135 P 633, 48 LRANS 213, Ann 
Cas 1915C© 140. . 

48. Mazetti v. Armour, 75 Wash. 
622, 135 P 633, 48 LRANS 213, Ann 


aoa tues cee Vie aren Wash. 
22, roe RANS 213, 
Cas1915C 140. Sek 
50. See generall Trial 
1238]. if a 
51. Kelley v. John R. Dail : 
56 Mont. 63, 181 DP 326. pale patt 
2. ee Trial [38 Cyc 1511 et seq]. 
53. Ala.—Pantaze v. West, 
A. 599, 61 S 42. ques 
rk.—Heinemann v. Barfield, 
fea ab 207 SW 58. i eS 
-—Chapman y. Roggenk 
Tis AS Tt: Pe neee wut 
Jowa.—Davis v. Van Camp Pack- 
ing Co., 176 NW 382. i 
Mass.—Friend vy. Childs Dining 
Hall Co., 231 Mass. 65, 120 NE 407, 
5 ALR 1100; Wilson v. J. G. and B. §. 
Page ee Co., 214 Mass. 265, 101 NE 


('Cas1915C 140. 


Cyc 


N. Y.—Ternay v. Ward Baking Co., 
167 NYS 562. 

; Wash.—Flessher v. Carstens Pack- 
ing Co., 93 Wash, 48, 160 P 14, 

_ [a] Rule applied.— Question for 
jury whether an ordinarily prudent 
person is required to examine piece 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eable in civil cases generally 54 govern as to in- 
structions in such actions; thus instructions must be 
in conformity with the evidence,®> and must not be 
misleading.®® Where the complaint alleges, as the 
only basis for recovery, the negligence of defend- 
ant in selling diseased meat unfit for human food, 
it is error to submit, as the law governing defend- 


ant’s liability, sections of a pure food act, pro-. 


hibiting anyone selling adulterated food, defined to 
include meat unfit for food.57 

[§ 105] J. Damages.°® Damages may be re- 
covered not only for permanent injury but for suf- 
fering endured for a considerable time.®® Such 
earnings as the jury find plaintiff would have made 
and was not able to make because of his sickness 
may be recovered.©° A iusband may recover for 
the loss of his wife’s society and services where 
her death is caused by eating unwholesome food.*! 
The measure of damages sustained by a purchaser 
‘of unwholesome or unfit food is not confined to the 
price paid therefor, but properly consists of all dam- 
ages that were foreseen or could reasonably have 
been foreseen as likely to result from the particular 
sale of the food in question.®* There being no stand- 


FOOD 


[26C.J.] 789 


ard fixed by law for measuring the value of human 
health and happiness, in such eases wide latitude 
must be allowed for exercise of the jury’s judg- 
met, and, unless the amount is so grossly out of 
all proportion to the injury received as to shock 
the conscience, the court cannot substitute its judg- 
ment for that of the jury.® 

For injury to animals. The measure of damages 
in an action for breach of warranty of quality of 
oats sold for feed for horses, where the oats con- 
tained substances which killed a portion of the 
horses, made some sick, and permanently injured 
others, is the value of the horses killed, the differ- 
ence between the values of the injured horses before 
and after the injury, the loss of the use of the 
horses while sick, the expense of medical treatment 
and medicine, and such other damages as are the 
natural and direct consequences of such breach of 
warranty.®* The measure of damages for selling 
unsound feed for cattle, whereby they are made 
sick and fall off in weight and deteriorate in market 
value, is their diminished market value at the time 
and place they are injured.® 


V. RIGHTS OF PROPERTY AND CONTRACTS 


[§ 106] A pure food statute which makes a 
violation thereof a criminal offense does not change 
the established rules of evidence,®* or the proof 
required in cases growing out of the sale and de, 
livery of food products where damages are sought,°®" 
nor does it change the rules of law governing ex- 
press or implied warranties, as relating to the sales 
of food products.®* A statute prohibiting the mak- 
ing or selling of an article of food has no extra- 
territorial force,®® and a contract made and ex- 
ecuted in another state for the sale of such article 
is enforceable in the state where such sale is for- 
bidden,’® the sale of such article being legal at 
common law," and it not being unlawful under such 
statute to send or bring such article into such state.” 
Knowledge that defendant might or even that he 
intended to violate the food laws of a state will not 
vitiate a contract made and executed in another 
state.72 Where food stuffs shipped from one state 
to another are graded according to the standard 
fixed by the statute of the former state, a buyer 
who did not specify any quality has no cause of 
complaint even if that standard is below the stand- 
ard of the state to which the shipment is made.’4 
In an action to recover the purchase price of an 
article of food the burden of proof is on plaintiff to 


show that the article delivered by him was up to ; the standard fixed by statute.8+ 


of bread to discover the possible 
presence of foreign or deleterious | 629. 
substances before eating it. Ternay 61. 


60. Stamp v. Abbott, 21 Pa. Dist. 
9 


Jackson v. Watson, 


the standard prescribed by statute;7®> but this does 
not make it necessary for him to show that an 
analysis of the article has been made,’® it being 
sufficient to show this by evidence of other relevant 
facts and cireumstances.77 Where in an action for 
the price of food stuffs, and for work performed by 
plaintiff in buying such food stuffs, defendant claims 
a deduction on the ground that the food stuffs are 
misbranded in violation of the statute, he has the 
burden of proving misbranding.7* Where one buys 
sound articles of food for future delivery, such 
articles to be put in storage and the buyer to 
stand the depreciation, the seller is not prevented, 
by reason of the statute making it an offense to 
have in one’s possession with intent to sell any 
decomposed articles of food, from a recovery be- 
cause such articles are decomposed when delivered.?9 
The seller cannot recover the purchase price of a 
diseased animal sold for food purposes, where such 
sale is made by statute unlawful, although he had 
no knowledge of the diseased condition and it was 
not discovered until an inspection was made by 
a government inspector.®° The failure of the vendor 


- of milk to register his dairy, under a statute mak- 


ing such failure an offense, will not prevent the 
recovery of the price of milk which complies with 
Under a statute 


Corp; (2) Mise. 175,) £295 INDY Smenos 
Braunn v. Keally, 146 Pa. 519, 23 A 


[1909] 2)389, 28 AmSR 811. 


v. Ward Baking Co., 167 NYS 562. 

[b] Negligence of defendant is a 
question for jury. Pantaze v. West, 
q@ Ala. A. 599, 61 S 42; Armour v. 
Drury, (Ark.) 226 SW 133; Drury v. 
Armour, 140 Ark. 371, 216 SW 40.. 

{c] Due care on the part of plain- 
tiff is a question for jury. Sloan v. 
F, W. Woolworth Co:, 193 Ill. A. 
620. 

54. See Trial [38 Cyc 1595 et seq]. 

55. Kelley v. John R. Daily Co., 
56 Mont. 68, 181 P 326. 

56. Travis v. Louisville, ete, R. 
Co., 183 Ala. 415, 62 S 851. ; 

57. Flessher v. Carstens Packing 
Co., 81 Wash. 241, 142 P 694. 

58. See generally Damages 17 C. 
Jeap 699% : 5 

59. Rosenbusch v. Ambrosia Milk 
Corp., 181 App. Div. 97, 168 NYS 505; 
Stamp v. Abbott, 21 Pa. Dist. 629. 


K. B. 198, 16 AnnCas 492, 3 BRC 182. 
62. Doyle v. Fuerst, 129 La. 838, 

841, 56 S 906, 40 LRANS 480, Ann 

Cas19138B 1110. ; 

63. Kelley v. John R. Daily Co., 
56 Mont. 63, 181 P 326. 

64. Coyle v. Baum, 3 Okl. 695, 41 
P> 389. 

65. Houston Cotton Oil Co. v. 
Trammell, (Tex. Civ. A.) 72 SW 244. 

66. Kean v. Bachelor, 23 Oh. Cir. 
Ct. N.S) 129, 4 Oh. A: 350; Walker 
v. Gateway Milling Co., 121 Va. 217, 
92 SE 826. 

67. Kean v. Bachelor, °3 Oh. Cir. 
Cth=N= iS. 129, 14-Oh. As 350. 

68. Kean v. Bachelor, 23 Oh. Cir. 
CHURN, Si-129). 4 One Ay 350: 

69. Boston Dairy Co. v. J. H. Jones 
Corp., 72 Mise. 17, 129 NYS 70. And 
see Conflict of Laws § 5. 

70. Boston Dairy Co. v. J. H. Jones 


71. Boston Dairy Co. v. J. H. Jones 
Corps 2) Mise: 2179 Eo SUNS! a0s 

72. Boston Dairy Co. v. J. H. Jones 
COTDs ict WLLSCar ieee OP ENaC Os 

73. Braunn v. Keally, 146 Pa. 519, 
23 A 389, 28 AmSR 811: 

74. Look v. Watson, 118 Me. 339, 
108 A 106. ‘ 

75. Copeland v. Boston Dairy Co., 
184 Mass. 207, 68 NE 218. 

76. Copeland v. Boston Dairy Co., 
189 Mass. 342, 75 NE 704. 

77. Copeland v. Boston Dairy Co., 
189 Mass. 342, 75 NE 704. 

78. Look v. Watson, 118 Me. 339, 
108- A 106. 

79. Stacy v. Moher, 200 Mich. 81, 
166 NW 849. ; 

80. Wess v. South Dakota Pack- 
mnie etc, CO. (Ss PD.) 180) NW" 52103 

81.) Luchini—v. Roux, 29 > Cal. A. 
755, 157 P 554. 
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making it unlawful to sell an article imitating or 
resembling butter it is not a defense to an action 
for the recovery of the purchase price that the 
article sold was designed to take the place of butter, 
this not being unlawful.8? A contract to sell milk 
means a contract which fulfills the requirements of 
the statute, defining standard milk and making the 
sale of milk below such standard a misdemeanor, 
and a delivery of milk below the standard fails to 
comply with a contract to sell and deliver milk.** 
It has been held, however, that a statute prohibit- 
ing the making, selling, or exchanging of condensed 
milk unless manufactured from unadulterated and 


* FOOL. 

FOOLISHLY DRUNK. A term applied to a man 
under the influence of intoxicating liquor, when he 
acts like a fool.? 

FOOT. A measure of length containing twelve 
inches or one third of a yard; the base, bottom, or 
foundation of anything; the end or termination.® 

Phrases: ‘‘Foot frontage rule,’’* ‘‘foot of the 
hill,’’?5 ‘‘foot of the mountain,’’*® ‘‘foot or end’’ 
of a will,’ ‘‘one foot high,’’ § ‘‘signed at the foot,’’ ® 
**to set on foot.’’ 1° 

FOOTBALL. <A well-known game;'! a spirited 
contest or struggle between two sets of players to 
drive a large ball, usually covered with leather, to 
one end or other of the field in which the game 
is played.!? 

FOOTBOARD." Running board.1* 

FOOTING.?® Established place;*® firm position ;17 
relative condition.+® 


On the footing of. On the same principle as.!® 


FOOD—FOOTWAY 


[§ 106 


wholesome milk from which the cream has not been 
removed, will not prevent a manufacturer of con- 
densed milk made from half skimmed and half 
whole milk, who sold the article as such, from re- 
covering the price from one who bought with 
knowledge.’ While it is a good defense to a con- 
tract valid on its face, that it was intended by the 
contracting parties to violate the law in the per- 
formance thereof,®> a buyer of food stuffs for re- 
sale cannot be denied relief on account. of the 
seller’s nonperformance unless it was his intention 
in disposing of the food stuffs to violate the law.%¢ 


FOOTING STONE. Any stone for the footing of 
a wall.?° _ 

FOOT LOCK. A support for a scaffold.21 

FOOTMAN. A pedestrian or person walking on 
the sidewalk.?? 

FOOT PASSENGER. One who passes or travels 
on foot,?* as over a tol! bridge.4 

FOOTPATH. A highway for foot passengers 
only ;?® a path for persons on foot.26 

FOOTPRINT.2? 

FOOT RACE. A race run by a person on foot.?8 
The term may refer to one person running alone 
against time.?° 

FOOTWALK. A sidewalk.®° . 

FOOTWAY. A path or passage for pedestrians ;32 
footpath;°? a term used merely to distinguish an 
ordinary passageway from a horse or carriage way.3* 

When used in a statute, the context must govern 
its meaning.*4 


Standard D. 


82. Waterbury v. Egen, 3 Misc. company as to see Street Rail- 23. [quot Reg. v. 
355, 23 NYS 115. roads [36 Cyc 1485]. Wates; 6) CanGrCas 282 292K" See 
83. Whitcomb v. Boston Dairy | Liability of master for absence or |New York Cent., etce., R. Co. v. Hud- 


Co., 218 M&ss. 24, 105 NE 554; Cope- 
land v. Boston Dairy Co., 184 Mass. 
207, 68 NE 218. 

84. Genesee Valley Milk Products 
Co. v. W. H. Jones Corp., 143 App. 
Div. 624, 128 NYS 191 [rev 69 Misc. 
236, 124 NYS 1009]. 

85. See Contracts § 339 et seq. 

86. Hefernan v. Neumond, 198 Mo. 
A. 667, 201 SW 645. 

ot See generally Insane Persons 
[22 Cye 1109]. 

2. Elkin v. Buschner, (Pa.) 16 A 
102, 104. To like effect Paris, etc., 
R. Co. vy. Robinson, 104 Tex. 482, 140 
SW 434, 435. See generally Drunk- 
ards §§ 1-5. 

Bo alack) 5: 

“End” defined see End 20 C. J. 
prli253: =: 

4. Gronin v. Jersey City, 38 N. 
J. L. 410, 412; Donovan v. Oswego, 
39 Misc, 291, 293, 79 NYS 562 [cit 
Matter of Klock, 30 App. Div. 24, 
29, SU INYS: 8971. 

5. Kerr v. Duvall, 62 Or. 470, 474, 
1275 P8330. 

10 Metc. 


6. Williston v. 
(Mass.) 17, 26. 

7S hunt wi unt, yk. ak. ta HP, DD: 
209. See also Wills [40 Cye 1105]. 

8. Barton v. McKelway, 22 N. J. 
L. 165, 172. 

9. Margary v. Robinson, 12 P. D. 
8, 13; Sweetland v. Sweetland, 11 
Jur. N. S. 182. 

10. U.S. ov. Ybanez, 53 Fed. 536, 


Morse, 


538. See also Charge to Grand 
Jury, (30.5. Cas. ‘No. 18,267, 5 Mc- 
Lean 306. 

11. Reg. v. Carter, 31 CanLJ 664, 
665. 

12. Reg. v. Carter, 31 CanLJ 664, 
665, 

13. Footboard: 


Care required of a street railroad 


defect in see Master and Servant 

[26aCy oars], 

Regulation of carrier as to riding on 

see Carriers §§ 1487, 1513. 

14. Hosie v. Chicago, ete., R. Co., 
eas 683, 685, 37 NW 963, 9 AmSR 
518. 

15. See Establish § 9; Fix ante 
p 646; Fixed ante p 647. 

16. State v. Boyd, 31 Nebr. 682, 
718, 48 NW 739, 51 NW 602. , 

17. State v. Boyd, 31 Nebr. 682, 
718, 48 NW 739, 51 NW 602. 

18. State v. Boyd, 31 Nebr. 682, 
718, 48 NW 739, 51 NW 602. 

19. Wilding v. Sanderson, [1897] 
2 Ch, 534, 548. 

20. Webster, Int. D. 
“Rubblestone” synonymous. 
—Nugent v. Armovr Packing Co., 
(Mo. A.) 81 SW 506, 507. 

“Dimension stone” synonymous see 
Dimension 18 C. J. p 1041. 

21. U. S. Smelting Co. v. Parry, 
166 Fed. 407, 409, 92 CCA 159 (‘‘con- 
sists of a short joist, one end of 
which is inserted into the wall along 
which the scaffold is to be used, and 
an upright post placed under the 
other end of the joist to sustain it 
in a horizontal position’’). 

[a] It “is employed ... where 
a trestle, by reason of its projecting 
legs, cannot be brought sufficiently 
near the end of the scaffold to pre- 
vent the ends from tipping.” S. 
Smelting Co. v. Parry, 166 Fed. 407, 
409, 72°CCA 159. 

22. Mercer v. Corbin, 117 Ind. 450, 
454, 20 NE 132, 10 AmSR 76, 3 LRA 
221. See also Foot Passenger post 
this page. 

[a] A person riding a bicycle is 
not a footman.—Mercer v. Corbin, 
117 Ind. 450, 454, 20 NE 182, 10 
AmSR 76, 3 LRA 221. 


son County, 74 N. J. Ts 367, 65 A 860, 
861 (‘foot passengers,’’ used in reso- 
lutions fixing the rates of ferriage 
for the transportation of foot pas- 
sengers between Weehawken and 
New York may mean those arriving 
at Weehawken by rail from points 
outside of the state of New Jersey 
and entering the ferry from the rail- 
road station, as well as those enter- 
ing without having been passengers 
on the railroads, and is not limited 
to the latter class). 

24, Standard D. [quot Reg. v. 
Yates, 6=@anCrGCas) 282. 39997) 

25. Reg. v. Pratt, ER Res Q. B. 64, 


65. 
[a] “Causeway” distinguishea.— 
Q. B. 64, 66. 


Reo Vo Prate. in aes 
re also Causeway Lieve? Th Dp 

26. Standard D. 
Yates, 6 CanCrCas 282, 292]. 

27. See Criminal Law § 1051. 

28. Century D. 

29. Lynall v. lLongbothom, 2 
Wils. C, P. 36, 88, 95 Reprint 671. 

30. Standard D. [auot Reg. v. 
Yates, 6 CanCrCas 282, 292]. 

31. Standard D. [quot Reg. v. 
Yates, 6 CanCrCas 282, 292], 

[a] “Footways are ‘part of the 
road, ie. ... the part of the road 
most convenient for foot-passengers 
is as much part of the road as 
the other part which can be used by 


ha Reg... v. 


horses and_ carriages.” Resa Va 
Yates, 6. Can€rCas “282, 292 vatot 
Curtis v. Kesteven County Counci, 
45 Ch, D. 504, 509]. 

32. Standard D. [quot Reg. v. 
Yates, 6 CanCrCas 282, 292]. 

83. Gerrish v. Shattuck, 132 Mass. 
235, 238. 

34. Scales v. Pickering, 4 Bing. 
448, 4538, 13 ECL 582, 130 Reprint 


*By Juan D. Miranps (Fool—Forcible inclusive except the Spanish words and phrases). 


— 
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FOR. A term used in numberless relations 35 


and with many meanings.%¢ 
As a conjunction. 
““because.’? 37 


As a preposition. The part of speech in which it 
most commonly appears, frequently used as meaning 

‘as agent of,’’ “in behalf of,’’ or ‘‘in place of;”’ 38 
Sw byes: “desioned to be or serve as;’’ 4° \ orow- 
ing out of;’’4! ‘‘in connection with;?? 42 ‘in con- 
sideration of;’’ 48 ‘‘in favor of;’’ 44 ‘‘in lieu of;’’ 45 
instead 0r37, 2. Sone’ 44°F on account: of}??? “by 
or ‘‘because of;’’ 48 ‘‘on charge of;’’ 4° 


reason of,’’ 
“*to be applied to;’’*° ‘‘to the 


840. See also Reg. v. Pratt, L. R. 
> QE: 64; 65: 

35. Century D. [quot Mudge v. 
Black, etc., Co., 224 Fed. 919, 921, 
140 CCA 397]. 

36. Century D. [quot Mudge v. 
PBIACK MCLG. CO. area Meds 94 90 y 92, 


140 CCA 397]. 

[a] “The naked word ‘for,’ never 
could amount to a testament.” Plum- 
eyeng s App., 4 Serg. & R. (Pa.) 545, 
547. 

37. Century D. And see Glatz v. 
Thein, 47 Minn. 278, 279, 50 NW 127. 

38. Century D.; Webster D. [quot 
Ready v. Sommer, 37 Wis. 265, 269]. 
And see Mudge v. Black, 224 Fed. 
GOS 27. 140 YECANI397 >) Childressy v. 
Miller, 4 Ala. 447, 450; Magill v. 
Hinsdale, 6 Conn. 464a, 16 AmD 70; 
Kennedy v. Sullivan, 136 Ill. 94, 26 
NE 382; Northwestern Distilling Co. 
v. Brant, 69 Ill. 658, 660, 18 AmR 
631; Wilburn v. Larkin, 3 Blackf. 
(Ind.) 55, 56; Lochrane v. Stewart, 
(Ky.) 2 SW 9038, 907; Hunter v. Mil- 
ler, 6 B. Mon. (Ky.) 612, 623; Webb 
v. Burke, 5 B. Mon. 54; 
“Offutt v. Ayres, z ; . 
356; Page v. Wight, 14 Allen (Mass. ) 
182, 183; Rice v. Gove, 22 Pick. 
(Mass. ) 158, 161, 33 AmD 724: Ballou 
v. Talbot,'16 Mass. 461, 8 AmD 146; 
Emerson v. Providence Hat Mfg. Co., 
12 Mass. 237, 240, 7 AmD 66; Mc- 
«Clure v. Herring, 70 Mo. 18, 20, 35 
_AmR 404; Martin v. Almond, 25 Mo. 
313, 315; Wallace v. Helena Plectric 
R. Co:, 10 Mont. 24, 29, 24 P 626, 25 
‘P 278; Hale v. Woods, 10 N. H. 470, 
471, 34 AmD 176; Donovan v. Welch, 
11 N. D. 1138, 115, 90 NW 262; Shanks 
~vy. Laneaster, 5 Gratt. (46 Va.) 110, 
“115, 50 AmD 108; West London Com- 
-mercial Bank v. Kitson, 13 Q. B. D. 
360, 362; Jenkins v. Hutchinson, 13 
-@. B, 744, 66 ECL 744, 116 Reprint 
1448; Gadd v. Houghton, 1 Ex D. 357, 
360; Coxe v. Harden, 4 Hast 211, 219, 
“102 Reprint 811; Wilks v. Back, 2 
‘Hast 142, 102 Reprint 323; Tanner v. 
“Christian, 4 BE. & B. 591, 596, 82 ECL 
591, 29 EngL&Eq 103, 119 Reprint 
‘217; Ellis v. Marshall, 64 L. J. Q. B. 
“157, T58. 

Agent “for’’ 
see Agency § 323. 

89. Meriden Silver Plate Co. v. 
“Flory, 44 Oh. St. 430, 435, 7 NE 753. 

40. Century D. And see Chau- 
tauqua Assembly v. Alling, 46 Hun 
CNY) 582, 586; 

Mulvey v. Boston, 197 Mass. 
NE 402, 403, 14 AnnCas 349. 
42. In re Moody, 14 B. C. 206. 

[a] “Descriptive of” distin- 
.guished.—In re Moody, 14 B. C. 206. 

43. Century D. [quot Mudge v. 
“Black, 224 :BFed. 919, 922, 140 CCA 
397]. And see Gardiner v. Corson, 
15 Mass. 500, 503; Cook v. Biddle, 2 
Mich. 269, 274; King v. Merriman, 38 
Minn, 47, 53, 35 NW 570; Duncan v. 
Franklin Tp., 43 N. J. Eq. 143, 10 A 
546; Erie County v. Jones, 119 N. Y. 
339, 342, 23 NE 742; Norton v. Wood- 
+ruff, 2 N. Y. 153, 156; Wood v. Beach, 
7 Vt. 522, 527; Melville v. Mirror 
of life Co., [1895] 2:Ch.' 531, 5386. 

44, Century D. And see Kreitz v. 


principat generally 


Behrensmeyer, 125 Ill. 141, 192, 17 
NE 232, 8 AmSR 349. 
[a] As the equivalent of “pro” 


»see Cowper v. Andrewes, Hob. 39, 80 


Sometimes used as meaning 


FOR 


quantity, 


or amount, of;’’ 5! 


[260.3.] 791 


“for the purpose 


of;’’*? ‘‘with a view to the use, benefit, comfort, 


convenience, ete., 


of,’’ 5° and as thus employed, often 


expressing purpose or object ;54 ‘‘ with regard to;’’ 55 


mean 
this word 


extent, number, 


Reprint 189 [quot Chase v. West- 
more, 5 M. & S. 180, 187, 105 Reprint 
1016; Scarfe v. Morgan, 4M. & W. 
270, 150 Reprint 1430]. 

“pro” defined see Pro [32' Cyc 401]. 

45. Century D. And see Texas, 
ete:, Re Co! v.. Marlor, 123) U.S. 687, 
ZOWESeSCtroiudsnsisie ba cdl 303s steele 
v. Fisher, 1 Edw. (N. Y.) 435, 437. 

46. Century D. [quot Mudge v. 
Black, 224 Fed. 919, 921, 140 CCA 


397]. 

47. Doe=v. “Smith, 1° Bo & Be 797, 
isi besyh) 5 ROL 525, 129 Reprint 660. 

48. Century apy And see Basler 
v. Sacramento Electric, etc., R. Co., 
166 Cal. 33, 134 P 993;.Sharkey v. 
Skilton, 83 Conn. 503, 77 A 950, 952; 
Stacy v. Portland Pub. Co., 68 Me. 
279, 286; Mulvey v. Boston, 197 Mass. 
178, 83 NE 402, 403, 14 AnnCas 349; 
Cummer y. Butts, 40 Mich. 322, 324, 
29 AmR 503; State v. Cornell, 54 
Nebr. 647, 655, 75 NW 25; Strong v. 
Sun Mut. Insi, Cots t Nays, 103,105), 
88 AmD 242; Blackwell v. Memphis 
St. R. Co.,-124. Tenn. 516, 137 SW 
486, 487. 

49. Stacy v. Portland Pub. Co., 68 
Me. 279, 286. 

50. McGannon vy. State, 33 Okl1. 
ate 124 P 10638, 1067, AnnCas1914B 
620. 

51. Century D. And see Drexel 
v. Pease, 183 N. Y. 129, 134, 30 NE 
13225 Marmers’. Mutsy: &. Ins; Cozy. 
Moyer, 97 Pa, 441, 448. 

52. Atty.-Gen. v. Sillem, 
IN; (S3393, 9396: 

538. Century. D. And see Mc- 
Laughlin v. McCrory, 55 Ark. 442, 
445, 18 SW 762, 29 AmSR 56; Curtis 
v. Board of Hducation, 43 Kan. 138, 
U403 (238) VISE Atty. -Gen. Vv. Tarr, 148 
Mass. 309, 314, 19 NE 358, 2 LRA 
87; Detroit Transp. Co. v. Detroit, 
SiS Mich.) 382,080 Ol) IN 985 (Pratt 
v. Miller, 23 Nebr. 496, 498, 37 NW 
263; Keim v. O’Reilly, 54 N. J. Eq. 
418, 34 A 1078; Goebel v. Wolf, 113 
N. Y. 405, 411, 21 NE 388, 10 AmSR 
464 note; Buchanan v. Baker, 54 Oh. 
St. 324, 327, 43 NE 330; Creekbaum 
v. Sohner, 1 OhS&CP 257, 258, 1 Oh 
NP 34; Wilkinson v. Chambers, 181 
Pa. 437, 442, 37 A 569; Smith’s Est., 
1A Ay Payee 4218504 (440 oe ADA ONG, a7 
AmSR 641; McVey v. Brendel, 144 
Pa. 235, 244, 22 A 912, 27 AmSR 625, 
13 LRA’ 37%; Oyster. v: Knull, 137 
Pa. 448, 449, 20 A 624, 21 AmSR 890; 
Plumstead’s Appeal, 4 Serge. & R. 
(Pa.) 545, 547; Almy v. Daniels, 11 
R, I. 250, 254; Shanks v. Lancaster, 
5 Gratt. (46 Va.) TOF e aaa) AmD 
108; Com. v. Jennings, 3 Gratt. (44 
Va.) 624; Canada Trust, ete. Co. v. 
Gauthier, [1904] A. C. 94, 101; Lyne 
vi Meonand) i. TR. 3-Q@: Bs 156, 158) 
Huntingtower v, Gardiner, 1 B. & 
C. 297, 301, 8 ECL 128, 107 Reprint 
111; Marshall vy. Richardson, 16 Cox 
CHEMGISS (OL) Ree. vo Dibble, 4) E. 
& B. 888, 899, 82 HCL 888, 119 Re- 
print 330; Atty.-Gen. v. Sillem, 10 
Jur. N. S. 393, 396; Abrams v. Win- 
ship, 3 Russ. 350, 3 HEngCh 350, 38 
Reprint 607; Goodisson v, Nunn, 4 
T. R. 761, 765, 100 Reprint 1288. 

54 Century D. And see cases 
supra note 538. 

55. State v. Consolidated Virginia 
Min. Co., 16 Nev. 432, 445; Gibson v. 
Mason, 5 Nev. 283, 304. 


10 Jur. 


‘with respect to.’’ 5° 
term signifies duration 57 
‘‘through,’’ 5° ‘‘throughout,’’ © or ‘‘during the con- 
tinuance of;’’® and has also been defined with 
approval to mean the space of all time through 
which an action or state extends;®? but it may 
‘“before’’ 
is sometimes employed as 
a condition precedent,** or as a word of limita- 


When applied to time the 
it means ‘‘during,’’ 5§ 


or Ole 82 


“fin front Again 


importing 


56. Elmore-Schultz Grain Co. v. 
Stonebraker, 202 Mo. A. 81, 214 SW 


216, 221; State v. Consolidated Vir- 
ginia Min. ~Co:,7 16) Nev. 43258 445% 
Mason, 5 Nev. 288, 


Gibson v. 
304. 


[a] “A sense in which it is fre- 
quently used.”? — Elmore-Schultz 
Grain Co. v. Stonebraker, 202 Mo. A. 
81, 214 SW 216, 221, 

57. Leach v. Burr, 188 U.S. 510, 
23 SCt 393, 47 L. ed. 567; Myakka 
Co. v. Edwards, 68 Fla. 382, 389, 67 
S 217, AnnCas1917B 201. 


58. Early v. Homans, 16 How. (U. 
S.) 610, 616, 14 L. ed, 1079; Wilson 
v. Northwestern Mut. L. Ins. Co., 


65 Fed. 38, 39, 12 CCA 505 [cit Cen- 
tury D.]; Hanson v. Goldsmith, 170 
Cal. 512, 516,150 P 864 [cit Cyel; 
Myakka Co. v. Edwards, 68 Fla. 383, 
389, 67 S 217, 222, AnnCas1917B 201; 
Boyd v. McFarlin, 58 Ga, 208, ‘ 
Pearson v. Bradley, 48 Ill. 250, 
Northrop v. Cooper, 23 Kan. 432, 
Whitaker v. Beach, 12 Kan. 492, 
McCurdy v. Baker, 11 Kan. 
113; Bacon v. Kennedy, 56 Mich. 329, 
22 NW 824; Wilson v. Thompson, 26 
Minn. 299, 300, 3 NW 699; Shannon 
Vv. Omaha, 72 Nebr, 281, 100 NW 298, 
299; State v. Weston, 67 Nebr. 385, 
93 NW 728; State v. Cherry County, 
58 Nebr. 734, 737, 79 NW 825; Leavitt 
v. Bell, 55 Nebr. 57, 65, %5 NW) 524 
[quot Chicago, ete., R. Co. v. Ban- 
croft Drain. Dist., 319 Bed: 10352 £0.55 
134 COA °543]; State Ws Cornell, 54 
Nebr. 647, 655, 75 NW 25; Lawson 
v. Gibson, 18 Nebr, 137, 24 NW 447, 
448; Market Nat. Bank v. Pacific 
Nat. Bank, 89 N. Y. 397, 399; Dever 
v. Cornwell, 10 N. D. 128, 130, 86 NW 
227; Liverpool, etc., Ins. Co. v. Big- 
gers, (Okl.) 175 P 242, 2438; Reyn- 
olds’ Hst., 175 Pa. 2575 260, 34° A 625; 
Iowa State Sav. Bank v,. Jacobson, 8 
S. D. 292, 300, 66 NW 453; Lincoln 
v. Warren, 19 Vt. 170, 171; Swin- 
puERS v. Milburn, 9 App. Cas. 844, 

59. Watson v. Salem, 84 Or. 666, 
671, 164° 567, 568, 1184, [eit) Cyel; 
ep pelat v. Reading, 14 Pa. Dist. 

60. Hanson v. Goldsmith, 170 Cal, 
512, 150 P 364, 365 [cit Cyc]; Dever 
v. Cornwell, 10 N. D. 128, 130, 86 NW 
227;, Finlayson v. Peterson, 5 N. D. 
587, 588, 67 NW 953, 57 AmSR 584, 
33 LRA 532; Watson v. Salem, 84 Or. 
666, 164 P 567, 568, 1184 [cit Cyc]; 
Egepelman v. Reading, 14 Pa. Dist. 


61. Webster D. [cit State v. 
Tucker, 32 Mo. A. 620, 621]; Wilson 
v. Northwestern Mut. L. Ins. Co., 65 
Fed. 38, 39, 12 CCA 505 [cit Century 
D.]; Hanson vy. Goldsmith, 170 Cal. 
512,150 P 364; 365 fieit Cyels Hin- 
layson v. Peterson, 5 N. D. 587, 588, 
67 NW 953, 57 AmSR 584, 33 LRA 
532; Watson v. Salem, 84 Or, 666, 
164 P 567, 568, 1184 [cit Cyc]; Kep- 
es v. Reading, 14 Pa. Dist. 61, 

62. Webster D. [quot State v. 
Tucker, 32 Mo, A. 620, 621). 

63. Wedgewood D. Eng. Etym. 
[quot Ready v. Sommer, 37 Wis. 265, 
268]. 

64. Cowper v. Andrews, Hob. 39, 
80 Reprint 189 [quot Chase v. West- 
more, 5 M. & S. 180, 187, 105 Reprint 


’ 


792 [26C.J.] 


tion.® 


Phrasesiae Action.) o. 


However, the sense in which the word is 
used must often be determined from the context 
of the writing in which it appears.** 

‘‘Of’’ compared and distinguished. While the 
word is sometimes used synonymously with the word 
““of’’ 67 it has a broader meaning.®® 
between the words seems at first shght,°® but in 
the connection with which they are used in signa- 
tures of some kinds the difference is substantial.7° 

“*In’’ distinguished. The word ‘‘for’’ is not the 
equivalent of the preposition ‘‘in.’’ 7 
for a personal injury,’’ 7? 
‘attorney for defendants in error,’’ 7? ‘‘award for 
building,’’ " °*for account of,’’ “> “for a home,’? 7° 
“for a limited period,’’** ‘‘for all purposes,’’ 78 
‘for and in the erection,’’ 7° ‘‘for and on account 


FOR 


The variation 


credit,’’ 98 


of,’’ ®° ‘*for and on behalf of,’’ 1 ‘‘for an: injury 


1016; Scarfe v. Morgan, 4 M. & W. 
270, 150 Reprint 1430]. 

65. See cases infra this note. 

a of limitation.—(1) 
“For her use while living.’’? Coulson 
v. Alpaugh, 163 Ill. 298, 300, 45 NE 
216 (“These latter words limit the 
gift’). (2) “For the -erection of a 
school-house thereon, and for no 
other purpose.’ Curtis v. Board of 
Education, 43 Kan, 138, 142, 23 P 98. 
(3) “For the maintenance and sup- 
port of my said wife and my infant 
child.” Pratt v. Miller, 23 Nebr. 496, 
498, 37 NW 268, 265. (4) “For her 
life.” Derse v. Derse, 103 Wis. 113, 
115, 79 NW 44. (5) And see phrases 
infra notes 72-81. 

66. See infra notes 72-81. 

67. Slymer v. State, 62 Md. 237, 
242; Snell v. Scott, 2 Mich. N. P. 
108, 110. 

“Qf” defined sce Of [29 Cyc Lebel: 

68. Snell v. Scott, 2 Mich. N. P. 
108, 110. 

69. Tucker Mfg. Co. v. Fairbanks, 
98 Mass. 101, 105 [quot Donovan v. 
Welch, 11 N, D. 113, 118, .90 “NW 


262]. 
70. Tucker Mfg. Co. v. Fairbanks, 
98 Mass. 101, 105 [quot Donovan v. 
118, 90 NW 


Welch, 11 N. D: 113, 
Colo. A. 


262]. 

71. Bowen v. West, 10 
322, 50 P 1085, 1086. And see Ma- 
guire v. Mobile County Bd., 71 Ala. 
401, 421, 

“In” defined see In [22 Cyc 35]. 

72. Mulvey v. Boston, 197 Mass. 
178, 183, 83 NE 402, 14 AnnCas 349; 
Maxson v. Delaware, éte:, Re Co; 112 
N. Y. 559, 560, 20 NE 544, 

73. White v. Bleckley, 105 Ga. 173, 
177, 31 SE 147; Inman y, Estes, 104 
Ga. 645, 647, 30 SE 800; Cameron v. 
Sheppard, UIseGaws i, ne oe 


In re New York, 221 
75. Rolker v. Great Western Ins. 


Phrases 


et 130, 116 NE 779. 


Co, 4), Abbi Dee: (CN. Y.) 9/76, 793 
Keyes 17; McKinistry v. Pearsall, 3 
Johns.” CN. -Y.) 319, 320;- Belmont 


First Nat. Bank v, Barnesville First 
Nat.) Bank, 58 Oh: St. 207, 218, 50 
NE 723, 65 AmSR 748, 41 LRA 584; 
Freiberg v. Stoddard, 161 Pa. 259, 
260, 28 A 1111; McDowall v. Boyd, 6 
Ds & L. 149, 152;. Kemp v. Watt, 15 


. M. & W. 672, 681, 1538 Reprint 1020; 


Walton v. Mascall, 13 M. & W. 452, 
153 Reprint 188, 4 ERC 483; Treuttel 


v. Barandon, 8 Taunt, 100, 103, 4 
ECL 59, 129 Reprint 320. 
76. Wilkinson v. Chambers, 181 


Par 43 443) 37 Al 56.9) 

77. Zanone v. Sprague, 16 Cal. A. 
Soom LGM 9 SOI OT, 

78. Northeastern Tel., etc., Co. v. 
Hepburn, 73 N. J. Eq. 657, 69 A 249, 
250 


79. Beckhard v. Rudolph, 68 N. J. 

Eq. 740, 63 A 705, 707. 
80. Pike v. Ongley, 18 Q. B. D. 
Ltd., 


708, 710. 
81. Brandt v. Morris & Co., 
[1917] 2 K. B. 784, 794; West Lon- 


don Commercial Bank, Ltd. v. Kit- 
son, 13Q. BaD. 9360,) 361) v Ages. 
Nicholson, 1 H. & N. 165, 170, 156 
Ay 1161, 

ulvey v. Boston, 197 Mass. 
178- “89 NE 402, 403, 14 AnnCas 349. 

83. Saarela v. Hoglund, 198 SPI1. 
A, 485, 487; Kowalski v. McAdoo, 93 
N. J. L. 340, 107 A 477, 478. 

[a] Scope—‘‘The term ‘for any 
reason’ is as broad in its scope as 
the general sense of the term im- 
plies.’ Kowalski v. McAdoo, 93 N. 
J. Li. 340,343, 107 A. 477%, 478. / 

84. Halloran v. Jacob Schmidt 
Brewing Co., 187 Minn. 141, 162 NW 
1082, 1086, LRA1917E 777. 

85. Chicago, etc, R. Co. v. Ban- 
croft Drainage Dist., 219 Fed. 103, 
104, 184 CCA 5438. 


86. Hanson v. Goldsmith, 170 Cal. 
SLZo LG el Ole S64. 
87. California Packing Corp, v. 


Kelly Storage, ete, Co., 228 N. Y. 
49, 53, 126 NE 269 (“ ‘For a valuable 
consideration’ in legal significance, 
means ‘for an equivalent or compen- 
sation having value’ or ‘for value 
received’ ’’). 

88. Com, v. Morris, 176 Mass. 19, 
21, 56 NE 896; Keppelman vy. Read- 
ing, 14 Pa. Dist. 61, 62 (‘* ‘For’ a year 
means through, throughout, during 
the continuation of a year’’). 

89. Mitchell v. Turner, 117 Ga. 
958, 960, 44 SE 17; Cragin v. Cragin, 
66 Me. 517, 518, 22 AmR 588; Clay F. 
& M. Ins. Co. v. Huron Salt, etc., 
Mfg. Co., 31 Mich. 346, 347, 351; Crain 


tii 114 N. Y. 307, 309, 2 NE 
Gue ty Eugene, 63. cOn. 282; 

ask. 100 P 25 

en State as “Metzger, 26 Kan. 395, 


92. Mead v. McLaughlin, 42 Mo. 
LOS 99% 

93. Lyne v. Leonard, L. R. 3 Q. B. 
156, 157. 


94. Edge v. Holcombe, 1385 Ga. 
765, 70 SE 644, 645; Margulies Vv. 
Oppenheimer, 159 Ill. A. 520, 522; 
Heaney v. Chicago, 117 Ill. A. 405, 
411; Hagerstown v. Williams, 96 
Md. 282, 53 A 923, 925; Greek Cath- 
olic Church v. McKinnon, (Alta.) 28 
DomLR 509, 511, 34 WestLR 933. 

95. Commercial Nat. Bank  v. 
Armstrong, 148 U. S. 50, 56, 18 SCt 
533, 37 L. ed. 363; Goetz v. Kansas 
City Bank, 119° U.S. 551) 5565e7-SCt 
318, 30 L. ed. 515; White v. Miners 
Nat. Bank, 102 U. S. 658, 660, 26 L. 
ed. 250; Sweeny v. Easter, 1 Wall. 
(U. S.) 166, 173, 17 L. ed. 681; Circle- 
ville First Nat. Bank v. Monroe 
Bank, 33 Fed. 408, 410; 
Bank v. Jersey City First Nat. Bank, 
19 Fed. 301, 302; Levi v. Missouri 
Nat. Bank, 15 FB. Cas. No. 8,289, 5 
Dill. 104; Central R. Co. v. Lynch- 
burg First Nat. Bank, 73 Ga. 383, 
384; Foulks v. Falls, 91 Ind. 315, 319; 
Shenandoah Nat. Bank v. Marsh, 89 
Iowa 273, 276, 56 NW 458, 28 AmSR 
381; Girard First Nat. Bank v. 


Metropolis 


to. the person,’’®? ‘‘for) any .reason,!? ** ,°Sfor @ 
saloon and for no other purpose,’’ §* ‘‘for at least 
one week,’’ 8 ‘‘for at least three weeks,’’ °* ‘‘for 
a valuable consideration,’’ 8” ‘‘for a year,’’ 88 ‘‘for 
benefit of,’’ °° ‘‘for beverage purposes,’’ °° ‘‘for 
bonds,72.2ts ston vcashys.2-scetorecat chin oye seed Ole 
cause,’’ °* ‘‘for collection,’’ > ‘‘for’ collection and 
“for court house,’’ 7 
‘‘for defts.,’’ 99 ‘‘for deposits,’’1 ‘‘for each day 
he shall be actually engaged,’’? ‘‘for four con- 
secutive weeks,’’* ‘‘for God only,’’4 ‘‘for good 
cause shown,’’® ‘‘for herself and children,’’ ® ‘‘for 
her own use,’’* ‘‘for her use while living,’’ ® ‘‘for 
hire,’’® ‘‘for his own use and benefit,’’ 1° ‘‘for his 
services,’’ 11 ‘‘for, in or about,’’12 ‘‘for materials 
or labor furnished,’’ 1° ‘‘for me,’’1* ‘‘for my use 


cc formeneditjares 


Craig, 3 Kan. A. 166, 42 P 830, 832; 
Tyson v. Western Nat. Bank, 77 Md. 
412, 417, 26 A 520, 23 LRA 161; Cecil 
Bank v. Farmers’ Bank, 22 Md. 148, 
154; Lowell Wire Fence Co. v. Sar- 
gent, & Allan (Mass.) 189, 192; Syra- 
cuse Third Nat. Bank v. Clark, 23 
Minn. 263, 267; Rock County Nat. 
Bank v. Hollister, 21 Minn. 385, 386; 
Hoffman v. Jersey City First Nat. 
Bank, 46 N. J. L. 604, 606; Robbins. 
v. Austin, 42 Hun (N. Y.) 469, 470; 
Armour Packing Co. v. Davis, 118 N. 
C. 548, 554, 24 SEH 365; Freiberg v. 
Stoddard, 162 ¢Pa5259, 28" A ate 
Hackett v. Reynolds, 114 Pa. 328, 
338, 6 A 689; Clarion First Nat. Bank 
v. Grege, 79 Pa. 384, 386; Bradstreet 
v. Everson, 72 Pa. 124, 133, 13 AmR 
665; Clarke v. London, ete., Banking 

One L897] DIO Bl 5 b2,mood 

Indorsements “for collection’ sce. 
Banks and Banking §§ 246-254, 271; 
Bills and Notes §§ 547, 1095. 

96. Bank of America v. Waydell, 
103 App. Div. 25, 92 NYS 666, 668. 

97. Downen v. Rayburn, 214 Ill. 
342, 349, 73 NE 364, 3 AnnCas 36. 

96.0 Krutis: v; “Traftons: 29,Cals cA. 
Ait, sSon be Oe ike 

99. Papworth v. Ryman, 108 Ga. 
780, 781, 33 SE 665. 

1. Freeman v. Exchange Bank, 87 
Ga, 45, 49, 18 SE 160; Ditch v. West- 
ern Nat. Bank, 79 Md. 192, 201, 29 
A 72, 47 AmSR 375, 23 LRA 164. 

Bank deposits generally see Banks: 
and Banking § 303 et seq. 

2. Hoffman v. Lincoln County, 137 
Wis. 3538, 118 NW _ 850, 852, 

3. Myakka v. Edwards, 68 Fla. 
372, 67 S 217, 220, AnnCasi1917B 201; 
State v. Dobbins, (Mo. A.) 92 SW 
13675137. 

{a] A publication “ ‘for four con- 
secutive weeks’ means a publication 
once each week during four weeks, 
the first publication to be four weeks: 
from the appearance day fixed in the 
publication.” Myakka v. Edwards, 
68 Fla. 372, 380, 67 S 217, 220, Ann: 
Cas1917B 201. 

4 Re Orr, 40 Ont. L. pike 579, 12 
OntWN 220, 13 OntWN 15 

5. State v. Burney, i93 Mo. A. 
326, 186 SW 23, 26. . 


6 Kyte -v. Kyte, 73 N. J. Eq, 220, 
67 A 933. 

7. Luscomb vy. Fintzelberg, 162 
Cal.y433,123 P2477 2506 

8. Coulson v. Alpaugh, 163 IIl.. 
298, 300, 45 NE 216. 

9. State v. Ferry Line Auto Bus. 


Co., 99 Wash, 64, 168 P 893, 894. 

10. Henshall 'v. Marsh, 151 Cal. 
289, 296, 90 P 693. 

11. Peo. v. Steuben County, 183 
N. Y. 114, 75 NE 1108, 111. 

12. Carnegie Fuel Co. v. Inter- 
state Transfer R. Co., 165 Wis. 46, 
160 NW 1046, URA1917C 580. 

13. Loonie v. Wilson, 233 Mass. 
420, 124 NE 272, 275, 

14. Bacon v. Davis, 9 Cal. A. 83, 
OT 98 Baw? 

[a] 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“For me and in my name” 


— 


and benefit,’’15 ‘‘for one week,’’ 2° ‘‘for one year 
only,’’ 1” ‘‘for or against his client,’’ 18 ‘‘for or in 
respect of leased premises,’’?° ‘‘for or on behalf 
‘for other pur- 
poses,’’ °* ‘‘for our account,’’ ** ‘‘for our own ben- 
efit,’’ 24 ‘‘for private residence,’’ ?> ‘‘for profit,’’ 26 
“‘for public purposes,’’?7 ‘‘for removal,’’ 28 ‘‘for 
safe-keeping,’’ °° ‘‘for sale,’’ °° ‘‘for sawmill pur- 
“‘for school purposes only,’’ 32 
services rendered on board,’’ °° ‘‘for shipment,’’ 34 
‘*for six successive weeks,’’*5 ‘‘for so long as,’’ 36 
“‘for stated time,’’°? ‘‘for such period,’’ 38 ‘‘for 
sufficient cause,’’°® ‘‘for surviving wife or hus- 
balance of the unexpired 
term,’’ 41 ‘‘for the benefit of my family,’’ 42 ‘‘for 
the benefit of the working people,’’4* ‘‘for the 
better observance of the Sabbath,’’ 44 ‘‘for the 
carrying on of such work,’’*> ‘‘for the comple- 


of’? ‘‘for. or .towards,”’ 71 


2731 
poses, 


band 4420. cotors ithe 


are familiar expressions in the liter- 
ature of the law and in instruments 
defining confidential relations, and 
are indicative of authority, in a 
comprehensive and exacting sense, 
to represent and bind the principal 
or owner of the property. Bacon v. 
DAVIS OWS A limAy So529 (dope bk, 


15. New York L.- Ins. Co. -y. 
Daley, 325° Cal. Ay 376, 9143. P L033, 
1034, 

16. Codman vi American Piano 


Co., 229 Mass. 285, 291, 118 NE 344; 
Bancroft Drain, Dist. v. Chicago, 


etc., R. Co., 102 Nebr. 455, 167 NW 
731, 733. ‘ 
17. Kenneally v. Chicago, 220 Ill. 


485, 497, 77 NE 155. 

18. O’Brien v. Spalding, 102 Ga. 
490, 495, 31 SE 100, 66 AmSR 202. 

19. Codman v. American Piano 
Co., 229 Mass. 285, 291, 118 NE 344. 

20. Melville v. Mirror of Life Co., 
{1895]:' 2 Ch. 531, 536. 

21. Matter of Froment, 125 App. 
Divi-647, 109 NS) 1073, 1074. 

[a] “In or toward” tautological. 
—Matter of Froment, 125 App. Div. 


647, 109 NYS 1078, 1074. 
22. Blair v. State, 90 Ga, 326, 329, 
17 SE 96, 35 AmSR 206; Pioneer 


Inv., ete., Co. v. Salt Lake City Bd. 


of Education, 35 Utah 1, 99 P 150, 
153, 136 AmSR 1016. : 
23. Crook v. Fidanque, 59 Misc. 


178, \1110 INYS 19857199: ; 

24. Fordyce v. Woman’s Chris- 
tian Nat. Library Assoc., 79 Ark. 
550, 96 SW 155, 157, 7 LRANS 485. 

25. Chautauqua Assembly vy. All- 
ing, 46 Hun (N. Y.) 582, 586. 

26. John Church Co. v. Hilliard 
Hotel Co., 221 Fed. 229, 231, 136 CCA 
639. : 

7. Frankfort Bd. of Councilmen 
v. Com., 94 SW 648, 649, 650, 29 KyL 
99. . 
: 28. Wells v. Ragsdale, 102 Ga. 53, 
29 SE 165, 168. 

29. 
343, 34 AmR 24; New Albany Hotel 
Co. v. Dingman, 66 Colo. 306, 181 P 
L2G. Late ‘ 

30. Stengel v. Sergeant, 74 N. J. 
Eq. 20, 68 A aes De eh ak Vv. 
Ward, t141@) Boob: , : 

31. Mille Vishviey.uo1. Gas As 00 U, 160 
SE 299, 300. : 

{a] “Suitable for sawmill pur- 
poses” identical—Mills v. Ivey, 3 
Ga. A. 557, 60 SE 299, 300. : 

32. Phillips Gas, etc., Co. v. Lin- 
genfelter, 262 Pa. 500, 105 A 888, 
889, 5 ALR 1495, 

33. The Edith, 217 Fed. 300, 301. 

34. Bogart v. Wade, 132 Ark. 49, 
~200 SW 148, 149. 

3 Watts & S. 


35. Stcver’s App., 
C GLE. Wap a Ia i WGI 

36. Storey v. Storey, 125 Ill. 608, 
611, 18 NE 329, 8 AmSR 417, 1 LRA 
320. 

37. Harrison v. Newman, 71 Kan. 
324,150) 599;, 600: 

38. State v. Kitchen, (Mo. A.) 216 
Sw 981, 984. : 

39. White v. White, 167 Wis. 615, 


Wright v. Paine, 62 Ala. 340, | 


FOR . 


“for 


hor value 
168 NW 704, 705. 
40. Warren v. Warren, 148 Ill. 
641, 650, 36 NE 611. 
41. Palmer v. Stubley, 57 Misc. 
480, 482, 108 NYS 500. 
42. Dee v. Dee, 212 Ill. 338, 349, 


72 NE 429. 
43. Nova Scotia Tramways and 
Power Co., 52 N. S. 17, 89 DomLR 


657, 661. 

44. Bischinski v. Montreal, 47 
Que. Super. 176, 28 DomLR 381, 25 
CanCrCas 254. 

45. Western Hardware, etc., Co. 


v. Maryland Casualty Co., 105 Wash. 
D4 ITT P03; 70%-18h Pe 700. 

46. Jobe v. Caldwell, 93 Ark. 503, 
514, 125 SW 423 (“is sometimes un- 
certain and indefinite, and the idea 
intended to be conveyed by them may 
depend upon the connection in which 
they are used and the object to 
which they refer’’). 

47. Wichita Acetylene Mfg. Co. v. 
Saas 97 Kan. 528, 155 P 1078, 
1079. 

48. Watson v. Hemsworth: Hos- 
Pa 14 Ves. Jr. 324, 339, 33 Reprint 
46. ; 

49. Bass v. Postal Telegraph- 
Cable C€o., 127 Ga. 423, 56 SE 465, 
467, 12 LRANS 489. 

Rao.) ta a eO:, 


42 NE 46. 

52. Santa Clara Female Academy 
v. Sullivan, 116 Ill. 375, 388, 6 NE 
183, 56 AmSR 776. 

53. Lewis v. Worrell, 185 Mass. 
572, 574, 71 NE 73. 

54. Seaboard Air Line R. Co. v. 
Hewlett, 94 S. C, 478, 78 SE 329, 330. 


55. Parrott v. Kumpf, 102 Ill. 423, 
427. 

56. U.S. v. Whelpley, 125, Ned. 
616, 619; Sumner ‘v. State, 74 Ind. 


52, 54; State v. Godfrey, 12 Me. 361, 
367; Wyman y. Fabens, 111 \Mass. 
77, 81; Com. v. Raymond, 97 Mass. 
567, 579; Bay State Mut. F. Ins. Co. 
v. Sawyer, 12 Cush. (Mass.) 64, 67; 
McClung v. St. Paul, 14 Minn. 420, 
422; De Witt v. Elmira Transfer R. 
Co., 134 N.. Y., 495, 499, 32 NE 42; 
New York v. Hamilton F, Ins. Co., 
Za Nd Ne gollDen woe ts 004s eeeODleiv. 
Lane, 41 Mise. 1, 2, 883 NYS 606; 
State v. Narrows Island Club, 100 
N. C. 477, 482, 5 SH 411, 6 AmSR 
618; State v. Rives, 27 N.C. 297, 
304; Buffalo, ete., R. Co. v. Com., 120 
Pa, 537, 5438, 14 A 443; Axer.v. Bas: 
sett, 63 Tex. 545, 548; Rex v. Ridg- 
way, Bii&e Ald. 52:7,. 529,40 HCE 
289, 106 Reprint 12838. 

[a] “With an intent” and “for a 
purpose” are expressions almost ab- 
solutely identical in meaning. Com. 
v. Raymond, 97 Mass. 567, 570. 

57. Hast Haven v. Hemingway, 7 
Conn. 186, 202, 

58.. Com. v. Jennings, 3 Gratt, (44 
Vials) SIO ODT. 

59. York v. Everton, 135 Mo. A. 
607, 116 SW 490, 491. 

60. Peo. v. Woodbury, 213 N. Y. 


[26.CNgs]) 2798 


tion of,’’ 4° ‘‘for the erection of improvements,’’ 47 
‘‘for the future,’’ #8 ‘‘for the injury done,’’ *° ‘‘for 
the like sum,’’ °° ‘‘for the payment of money,’’ 51 
“‘for the pecuniary profit,’’ °* ‘‘for the present,’’ °3 
‘‘for the prosecution or the action,’’ 5+ ‘‘for the 
purchase or improvement thereof,’’ > ‘‘for the pur- 
pose of’’ and similar phrases,°* ‘‘for the purpose 
of planting,’’ ** ‘‘for the purpose of religious wor- 
ship,’’ 5 ‘‘for the purposes of the suit,’’ 5° ‘‘for 
the purposes of this article,’’®° ‘‘for the publie 
use,’’ ®1 ‘for the recovery of money only,’’ ®& ‘‘for 
the space of,’’ ° ‘‘for the support of himself and 
family,’’ ®* ‘‘for the time,’’® ‘‘for the time be- 
ing,’’°S ‘for the use of’’ and similar phrases,°? 
‘‘for their services,’’ 8 
weeks,’’ °° ‘‘for twelve days after demand,’’ 7° ‘‘for 
two succeeding weeks,’’ 71 ‘‘for use as evidence,’ 72 


‘‘for three consecutive 


received,’ 7°» ““for. wantiewol 
51, 106 NE 932, 934. 
61. Atty.-Gen. v. Tarr, 148 Mass. 


309, 312, 19 NE 358, 2 LRA 87. 
62. Maiss v. Metropolitan Amuse- 
pao Assoc., 241 Ill. 177, 181, 89 NE 


63. Gore v. Hedges, 7 T. B. Mon. 
CED 5202520" ; 
Ae: Karkwive Jcirk, C166ealllaeAr co; 

65. State v. Cunningham, 75 Vt. 
332, 334, 55 A 654. 

66. Hallett v. Denver, 46 Colo. 


487, 104 P 1038, 1039; State v.-Con- 
way, 38 Mont, 42, 98 P 654; State v. 
Cunningham, 75 Vt. 332, 334, 55 A 
654; Williams vy. Dominion Perma- 
nent Loan Co., 1 Ont. L. 532, 539; 
Timms v. Williams, 3 Q. B. 413, 422, 
43 ECL 798, 114 Reprint 565; Graves’ 
v. Colby, 9 A. & E. 356, 370, 36 ECL 
199, 112 Reprint 1247; Rex v. Devon- 
shire, 1 B. & C. 609, 620, 8 HCL 257, 
107 Reprint 224; Ellison v. Thomas, 
1 De G. J. & S. 18, 28, 66 EngCh 14, 


46 MREDrINCHNGH 2s aDrs, sce Sm leo 
Reprint 563; Rex v. Morris, 4 East 
17, 28, 102 Reprint 736: Storm “v. 


Stirling, 3 E. & B. 832, 842); 77 BCL 
832, 118 Reprint 1353. 

{a] “emporarily” synonymous.— 
State v. Cunningham, 75 Vt. 332, 
334, 55 A 654, 

67. Potomac Steamboat Co. v. Up- 
per Potomac Steamboat Co., 109 U. 
S. 672, 680, 3 SCt 445, 4 SCt 15, 27 
L. ed. 1070; The Santo Domingo, 
119 Fed. 386, 387; Lee v. Chillicothe 
Branch of State Bank, 15 F. Cas. 
No. 8,187, 1 Biss. 325; West Chicago 
St. R. Co, v. Lundahl, 183 Ill. 284, 
286, 55 NE 667; Coulson v. Alpaugh, 
163 Ill. 298, 300, 45 NE 216; Smith 
v. Vandalia, 188 Ill. A. 426, 429; 
Rackliff v. Rackliff, 96 Me. 261, 265, 
52 A 839; Ladd v. Patten, 66 Me. 
97, 98; Whitridge v. Williams, 71 
Md. 105, 109, 17 A 938, 17 AmSR 513; 
Stockbridge Iron Co. v. Hudson Iron 
Co., 107 Mass. 290, 324; Clark v. Ma- 
guire, 16 Mo. 302, 319; Sanborn v. 
Clough, 64 N. H. 815, 320, 10 A 678; 
Wademan v. Albany, ete, R. Co., 51 
N. Y. 568, 570; Terry v. Wiggins, 47 
IN. YY. 612),.515; (Cricket (v./\Staite, 18 
OMS. 79; 3225) Calder iv. Curnyiid one 
I, 610, 616, 24 A 108; Sigourney 
v. Lloyd, 8 B. & C. 622, 630, 15 ECL 
308, 108 Reprint 1174, 4 ERC 353; 
Roberts v. Spicer, 5 Madd. 491, 492, 
56 Reprint 983; Bootle v. Blundell, 1 


Meriv. 193, 225, 35 Reprint 646, 25 
ERC 790. 
68. Peo. v. Bradford, 267 Ill. 486, 


493, 108 NE 7832. 

69. Loughridge v. Huntington, 56 
Ind. 253, 260 [quot Smith v, Rowles, 
85 Ind. 264, 265]. 

70. Fenalson v. Shedd, 
326, 328, 84 A 409. 


109 Me. 


71. Lindsay v. Mack, 160 Cal. 647, 
LP O24, 25% 

sie In re Ulrich, 123 NYS 381, 
383. 


73. Raborg v. Peyton, 2 Wheat. 
(U. S.) 385, 387, 4 L. ed. 268; Brew- 
er v. Grogan, 116 Ga. 60, 42 SE 525; 
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issue,’’ 74 ‘‘for want of prosecution,’’ 75 ‘‘for whom 
it may ecnecern’’ and similar phrases,’® ‘‘good cause 
for,’’*7 ‘‘money advanced by me for my son,’’ 8 
‘‘resorted to his house for food,’’ 7 ‘‘used for the 
purpose of a home,’’ ®° and there are other cases in 
which the term in connection with other words 


has been construed.*! 


FORAGE. Food of any kind for animals,*? es- 


pecially for horses and cattle.** 


FORAL. In Spanish law, that which pertains to 


FOR—FORCE 


bearance.° 


a fuero.’4 . 
FORBEAR.® To abstain or desist from; to give | passed.°® 
up.87 When unqualified by terms of restriction, in FORCE. 


reference to a debt, in the popular sense, a term 
which is equivalent to ‘‘wait,’’ ®8& without any ad- 


junct whatever,®® and has regard to a general for- 


Pitts v. Allen, 72 Ga. 69, 72; Beatty 
v. Western College, 177 Ill. 280, 291, 
52 NE 432, 69 AmSR 242, 42 LRA 
797; White v. Western State Bank, 
119 Ill. A. 354, 359; Moore v. McKen- 
ney, 83 Me. 80, 85, 21 A 749, 23 AmMSR 
753; Hall v. Knappenberger, 97 Mo. 
509, 510, 11 SW 2389, 10 AmSR‘' 337; 
Brick v. Yates, 137 Mo. A. 268, 117 


SW 650; Baker v. Thomas, 102 Nebr.. 


401, 167 NW 407; Tyler v. Jaeger, 
47 Misc. 84, 938 NYS 558, 560; Cour- 


sin v. Ledlie, 31 Pa. 506, 508; Jan- 
sen v, Kuenzie, 145 Wis. 473, 475, 
130 NW 450, AnnCasi912A 1241. See 
also Bills and Notes § 261. 

74, Hertz v. Abrahams, 110 Ga. 


707, T11, 86 SH 409, 50.LRA 361; 
Miller’s Est., 145 Pa. 561, 565, 22 A 
1044; Kay v. Scates, 37 Pa. 31, 39, 
78 AmD 399; Hichelberger v. Bar- 
nitz, 9 Watts (Pa.) 447, 450; Good- 
right v, Cornish, 4 Mod. 256, 258, 87 
Reprint 380; Boehm v. Clarke, 9 Ves. 
Jr. 580, 32 Reprint 728. 

75. Union Bros., etc., Soc. v. Mul- 
lino, 18 Ga. A. 774, 90 SE 653; Mo- 
range v. Meigs, 54 N. Y. 207, 209. 

76. Buck v. Chesapeake Ins, Co., 
ieP ets Ue Son Ll, V160 74.) ed.190); 
The Sidney, 23 Fed. 88, 93; Newson 
v. Douglass, 7 Harr. & J. (Md.) 417, 
450, 16 AmD 317; Williams v. Ocean 


Ins. Co., 2 Metc. (Mass.) 303, 306; 
Armory v, Gilman, 2 Mass. 1, 12; 
Wise v. St. Louis Mar. Ins. Co., 23 


Mo. 80, 84; De Bolle v. Pennsylvania 


Ins. Co., 4 Whart. (Pa.) 68, 74, 33 
AmP 388. 

77. Peo. v. Mayor, 19 Hun (N. 
Y.) 441, 448, 

7g. In re Laning, 241 Pa. 98, 88 
A 289, 290, AnnCas1915B 796. 

79. Com. v. Regan, 182 Mass. 22, 
64 NE 407. 


[a] “A man resorts to a house 
for food who goes there intending to 
buy food and eat it, and none the 
less that the motive of his intent is 
an ulterior desire.’ Com. v. Regan, 
182 Mass. 22, 23, 64 NE 407. 

go. Axer v. Bassett, 68 Tex. 545, 
548. 

81. Glore v. Scroggins, 124 Ga. 
922, 925, 58 SE 690; Dee v. Dee, 212 
TD S380) TZ NEN 429, 543825 Ward {y. 
Marie, 73 N. J. Eq. 510, 68 A 1084; 
Higgins v. Downs, 101 App, Div. 119, 
91 NYS 937, 938; Weaver v. Chicky 
asha,=. 36) Ok]. 226, 128 \P) 3056; 308; 
Pou v. Valdejuly, 6 Porto Rico 132; 
Woodard v. Woodard, 36 S. C. 118, 
15 SE 355, 16 LRA 743; Fry v. Aus- 
TAMU So Mss Le OLN Vil 0S) too 
LRANS 150, AnnCas1914C 842; Saw- 
yer v. Chicago, etce., R. Co., 22 Wis. 
403, 409, 99 AmD 49; Weeks v. Vegre- 
ville, 9 Alta, L. 56; Kilgour v. Lon- 
don St. R. Co., 30 Ont. L. 608, 5 Ont 
WN 942, 19 DomLR 827, 829; Steel 
v. Canadian Pac. R. Co., 23 Que. K. 
Be 36) +15. Que. Pr, 215,914 > DomLR 
287; Lyman vy. Royal Trust Co., 50 
Que. Super. 450, 31 DomLR 757; 
Fisher v. Ross, 24 Man. L. 773, 19 
DomLR 69, 7 WestWkly 359; Rex v. 
McAllister, (N. B.) 14 DomLR 430; 
Jones v. Port Arthur, 16 Ont. 474; 


Matte v. Matte, 8 OntWN 605; 
Re Singer, 33 Ont. L. 602, 8 OntWN 
336, 337; Doyle v. Couture, 48 Que. 
Super. 124; Rex v. Kupfer, [1915] 
2 K. B. 321; Urquhart v. Butterfield, 
86 Ch. D. 55, 81; Schmitz v. Van der 
Veen, 84 L. J. K. B. 861; The Wills 
NO... 66,4380) 1. dn Rey 6762 

82. Webster Int. D. 

[a] “Provisions and forage” con- 
strued under an exemption statute 
see Stevhens vy. Hobbs, 14 Tex. Civ. 
A. 148, 149, 36 SW 287. 


83. Webster Int. D, 
84. Escriche Diccionario. 
85. See Forbearance post this 


page; Bills and Notes § 634. 
86. Webster Int. D. 


[a] “Forbear and give further 


time.”—King v. Upton, 4 Me. 387, 
388, 16 AmD 266. 

87. Webster Int. D. 

88. Downing v. Funk, 5 Rawle 
(Pa ye69, a le. 

89. Downing v. Funk, 5 Rawle 
(Ba e69.9 73. 

Downing v. Funk, 5 Rawle 


90. 
(Pay 69573; 
91. Forbearance: 
Applicability of usury statute to con- 
tract involving loan of money or 
forbearance to collect see Usury 
[89 Cye 925]. 
As consideration for: 
Agreement to pay increased rate 
Chaat ols iia see Bills and Notes 
§ 398. j 
Bill or note see Bills and Notes 
§§ 355, 371. 
Contract see Contracts § 193 et 
seq. 
Discharge of: 
EBT e thy see Bills and Nbtes 


Surety see Principal and Surety 
[82 Cye 191], 
eee see Guaranty [20 Cye 
Indorsement of note see Bills and 
Notes § 392. 
Modification of note or contract 
see Bills and Notes § 393. 
Promise to: 
Answer for debt of another see 
inne Statute of [20 Cyc 
Pay annuity see Annuities § 9. 
Suretyship see Principal and 
Surety [32 Cyc 55]. 

Damages for breach of contract to 
forbear see Damages § 76. 

Meaning of term in usury act see 
Usury [39 Cyc 941]. 

Necessity of consideration for for- 
bearance on note see Bills and 
Notes § 748. 

Pleading extension of time on bill 
or note see Bills and Notes § 1215. 
92. Cyclopedic L. D. 

[a] “Forbearance of his right.’— 
Pillans v. Mierop, 3 Burr. 1663, 1673, 
97 Reprint 1085 [quot Jones v. Ash- 
burnham, 4 East 455, 463, 102 Re- 
print 905], 

93. Goodman v. Simonds, 20 ‘How. 
(U.-S.) 348, 15 Li. ed: 934. 

94. English L. D. 

95.> Black Ly, BD; 


FORBEARANCE.®*! A delay in enforcing rights ;°” 
a suspension of an existing demand; refraining 
from claiming a right.®4 
jurisprudence in contradistinction to ‘‘act.’’ % 
the legal sense of the word, an engagement which 
ties up the hands of a ecreditor;®® an act of the 
creditor depriving himself by something obligatory 
of the power to sue;®? the giving day for the re- 
turn of a loan,®® or more properly the giving a 
further day, when the time originally agreed on is 


A term used in generai 
In 


[§ 1] A. Asa Noun. The term is 
ordinarily defined by its intensity or amount, its 
direction, its power of application, and the time at 


96. Reynolds v. Ward, 5 Wend. 
(Nin Ys )i2 500," 504: 
97. Reynolds v. Ward, 5 Wend. 
(Ni -Y¥)7501,2504: 
98. Henry v. Thompson, Minor 
(Ala.) 209, 232. 
99. Henry v. Thompson, Minor 


(Ala.) 209, 232. 

{a] “The forbearance or giving 
time for the payment of a debt, is 
in substance a loan.” Diercks v. 
Kennedy, 16 N. J. Eq. 210, 211 fcit 
Van Schaick v. Edwards, 2 Johns. 
Cas. (N. Y.) 355; Spurrier v. Mayoss, 
4. Bro, 'Chii28) 30," 29 “Reprint pi6inal 
Ves. Jr. 527, 30 Reprint 472; Dewar 
yegehan 3 T. R. 425, 100 Reprint 


{b]_ “Forbearing to press for the 
immediate payment of the debt.”— 
Oldershaw v. King, 2 H, & N. 517, 
523, 157 Reprint 213. 

{c] “The terms ‘interest’ and 
‘forbearance’ can not be predicated 
of any other than a loan of money, 
actual or presumed.” Dry Dock Bank 
v. American L. Ins; ‘ete: Co.) 3N. 
Y. 344, 355. 

1. Cross references: 

Abduction §§ 7-8. 
Abortion §§ 38-44, 
Affray §§ 9-13. 
Arrest §§ 59-63. 
peas 44, 

ssault and Batter 4, 8, 

180-182, 279, ees Pata 
Attachment § 420. 

Burglary §§ 5-22, 60-65. 

Carriers § 1194, 

Coercion 11 C. J. p 945. 

Conspiracy §§ 69, 139. 

Contracts § 310, 

Detinue § 97. 

Blections § 412. 

False Imprisonment § 11. 

mor otbis Entry and Detainer §§ 9, 57— 

Homicide [21 Cyc 824, 829, 830, 845]. 

Incest [22 Cye 48]. 

Intimidation [23 Cye 42]. 

Kidnapping [24 Cyc 798, 845]. 

Landlord and Tenant [24 Cye 1313, 
1394, 1396]. 

Larceny [25 Cyc 40]. 

Marine Insurance [26 Cye 630]. 

Marriage [26 Cyc 834, 906]. 

Nuisances [29 Cye 1217]. 

oeeepat ud Justice [29 Cye 1329, 


Piracy [30 Cyc 1629]. : 

Poisons [31 Cyc 898]. 

Process [32 Cyc 460], 

Rape [33 Cyc 1427, 1483, 1442, 1447, 
1461]. 

Release [34 Cye 1065]. 

Replevin [35 Cyc 1456]. 

Rescue [34 Cyc 1638, 1635]. 

Riot [34 Cyc 1775, 1783]: 

Robbery [34 Cyc 1799, 1808, 1809].. 

Searches and Seizures [85 Cyc 1268]. 

Sequestration [35 Cyc 1404]. 

Sheriffs and Constables [35 Cyc 1538, 
1643, 2006]. 

Shipping [36 Cye 124, 339]. 

Sodomy [36 Cyc 502]. 

Trespass [38 Cyc 1004, 1047]. 

Undue Influence [39 Cye 681]. 

Violence [40 Cye 210]. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


FORCE—FORCE MAJEURE 


which it exists; and has been defined variously as 
efficacy ;8 energy ;* might;> momentum;® necessity ;7 
power ;* active power;° constraining power;1° power 


dynamically considered, that is, in motion or in. 


action;11 power exerted against will or consent;}2 
strength ;'* strength directed to an end;'* strength 
or power exercised without law upon person or 
things ;?° vigor;1° violence;!7 unlawful violence 18 
which may be implied,!® as in every trespass ;?° vir- 
tue;*1 also armament;?? validity.2? The definition 
nearest to the exact meaning of the word is vio- 
lence ;** power exerted against will or consent.25 

Actual force is where strength is actually ap- 
plied,?* or the means of applying it are at hand.?7 

Implied force is that which is implied by law from 
the commission of an unlawful act.?8 

In force. Being in existence;?® having the force 
of the law.°° 

[§ 2] B. Asa Verb. To cause to be executed; 
to enforce; to make binding; to put in force; to do 
violence; to violate;*! to ravish. ®2 

“*Forced,’’ in the past tense, may be the equiva- 
lent of ‘‘compelled.’’ 35 

Forced out of the company. A phrase which has 
been interpreted in the light of surrounding cireum- 
stances as referring to exclusion from the active 
and responsible management of the business of a 
Vis Major [40 Cyc 213]. 


War [40 Cyc 344]. 
Wills [40 Cye 1145, 1197]. 


25. 
Massey, 


Webster D. 
274 Mo. 
cit State v. Blake, 39 Me. 322, 324]. 


578, 
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corporation, and from the beneficial enjoyment of 


- anticipated profits of the enterprise.®4 


FORCE AND ARMS. A phrase used in declara- 
“tions of trespass and in indictments, to denote that 
the act complained of was done with violence.*® 

FORCED HEIRS. In the civil law, this term 
refers to those descendants, or, in their absence, 
ascendants, and sometimes the spouse, who cannot 
by will or otherwise be deprived of the right of 
succession to that portion of an estate known as the 
legitimate or reserved portion (French legitime) 
except upon certain limited grounds of disinherit- 
ance.?° 

FORCED SALE.** A sale made at the time and 
in the manner prescribed by law, in virtue of an 
execution issued on a judgment already rendered 
by a court of competent jurisdiction;** or, in other 
words, a sale which is made under the process of 
the court and in the mode prescribed by law.*® 

FORCE-FEED LUBRICATOR. A pump device 
for supplying oil to an engine where pressure is 
required in order positively to force the oil* from 
the source of supply to the parts to be Ilubri- 
cated.*° . 

FORCE MAJEURE (Latin vis major, Spanish 
fuerza mayor). In the civil law irresistible or su- 
perior force,*+ corresponding in a general way to 
Exemptions 25 C, J. p. 1; Homesteads 


[21 Cyc 448]. 
38. Sampson v. 


[quot State v. 
204 SW 541; 
Williamson, 6 


2. Century D. [quot Middleton v.| 26. Cyclopedic L. D. See also | Tex. 102, 110, 55 AmD 762. See also 
St. Joseph R., etc., Co., 196 Mo. A. | Dimmick’s Case, 2 Pa. Dist. 842, 13 | Lanahan v. Sears, 102 U. S. 318, 321, 
258, 262, 195 SW, 527]. Pay Co.) 590) 26 L. ed 180; Patterson vy, Taylor, 15 

3. -Webster  D. “[quot State--v. 27. Cyclopedic L. D. See also! Fla. 336, 342; Wing v. Cropper, 35 Ill. 
Blake, 39 Me. 322, 324]. 3 Actual 1 C. J. p 1183 note 45. 256, 264; Pardee v. Lindley, 31 Ill. 

4 Worcester D. [quot State v. 28. Cyclopedic L. D. 174, 187, 88 AmD 219; Macdonough 
Blake, 39 Me. 322, 324]. 29. In re Denison, 19 Ont. L. 5,|v. Elam, 1 La. 489, 492, 20 AmD 284; 

5. State v. Blake, 39 Me. 322, 324/17, 13 OntWR 1056. La. Civ. Code arts 2580, 2594, 2595. 
{quot Webster D.; Worcester D.]. 30. In re Denison, 19 Ont. L. 5, [a] “A sale in partition is not a 

6. Webster D. [quot State v.|7, 13 OntWR 1056. ‘forced sale’ within the terms of the 
Blake, 39 Me. 322, 324]. 81. Webster Int. D. homestead laws.” Towle v. Towle, 

7. Worcester D. [quot State v. 32. Webster Int. D. To like ef-| 81 Kan. 675, 688, 107 P 228, 233, 27 


fect State v. Montgomery, 79 Iowa 


Blake, 39 Me. 322, 324]. LRANS 550. 

8. Worcester D. [quot State v.|737, 45 NW 292, 293. {b] A “sale on execution” not 
Blake, 39 Me. 322, 324]. See also 33. St. Clair v. Missouri Pac. R.|synonymous.—Peterson  v.  Horn- 
Summers v. Tarney, 123 Ind. 560, 562,; Co., 29 Mo. A. 76, 86 blower, 33 Cal. 266, 276, 277 [quot 
24 NE 678. {a] “Did compel and _ force.”— | Patterson v. Taylor, 15 Fla. 336, 343; 

9. Webster D. [quot State v.| Rex v. Lloyd, 1 C. & P, 301, 302, 12 | Karcher v. Gans, 13 S. D. 3838, 83 - 


Blake, 39 Me. 322, 324]. ECL 180, NW 4381, 432, 79 AmSR 893]. 

10. Black L. D. [quot Watson v. 34. Havana Press Drill Co. v. {c] “A foreclosure sale, whether 
Oswego St. R:. Co., 7 Misc. 562, 5638, / Ashurst, 148 Ill. 115, 136, 35 NE]}]under the power of sale contained 
28 NYS 84]. 373 (‘it is manifest that it could |in the mortgage, or in pursuance of 

11. Black L. D. [quot Watson v.!not have been used as meaning the]a decree, is not a forced sale, within 
Oswego St. R. Co., 7 Misc. 562, 563,| legal expulsion of Ashurst from/|the meaning of the Constitution or 
28 NYS 84]. membership in the corporation’’). the statute.” Peterson v. Hornblow- 

12. Webster D. [quot State v. 35. Black L. D. [cit 2 Chitty Pl. | er, 33. Cal. 266, 277 [quot Patterson 
Massey, 274 Mo. 578, 204 SW 541]. pp 846, 850]. See also Assault and|v, Taylor, 15 Fla. 336, 343; Karcher 

13. State v. Blake, 39 Me. 322,| Battery § 51; Trespass [38 Cyce]v. Gans, 13 S. D. 383, 83 NW 481, 
324 [quot Webster D.,; Worcester | 1081]. 432, 79 AmSR 893]. To same effect 


Dal See also Summers vy. Tarney, 
123 Ind. 560, 562, 24 NE 678. 

14. Black Li. D. [quot Watson v. 
Oswego St. R. Co., 7 Misc. 562, 563, 
28 NYS 84}. 

Burrill L. D. [quot Watson v. 
Oswego St. R. Co., 7 Misc. 562, 563, 
28 NYS 84]. 

16. State v. Blake, 39 Me. 322, 
324 [quot Webster D.; Worcester 
D.) ; 


17. State v. Blake, 39 Me. 322, 324 
[quot Webster D.; Worcester D.]; 
Robinson v. State, 67 Tex. Cr. 79, 149 
Sw 186, 188. 

18. Black L. D. [quot Watson v. 
Oswego St. R. Co., 7 Misc. 562, 563, 
28 NYS 84]. 

19. Black L. D, [quot Watson v. 
Oswego St. R. Co.,:7 Misc, 562, 563, 
28 NYS 84]. 

20. Black L. D. [quot Watson v. 
Oswego St. R. Co., 7 Misc. 562, 563, 
28 NYS 84]. 

21. Webster D. [quot State v. 
Blake, 39 Me. 322, 324]. 

22. Worcester D. [quot State v. 
Blake, 39 Me. 322, 324]. 

23. State v. Blake, 39 Me. 322, 324 
[quot Webster D.; Worcester D.]. 

24. Webster D. [cit State v. 
Blake, 39 Me. 322, 324]. 


In indictments for crime: 

Generally see Indictments and In- 
formations [22 Cyc 299]. 

Arson see Arson § 44. 

Assault and battery see Assault and 
Battery § 279. 

Breach of the peace see Breach of 
the Peace § 10. 

Burglary see Burglary § 60. 

Drunkenness see Drunkards § 26. 

Forcible entry and detainer’ see 
Forcible Entry and Detainer § 16. 

Illegal sale of intoxicating liquor 
see Intoxicating Liquors [23 Cyc 
215]. 

Rape see Rape [33 Cyc 1443]. 

Robbery see Robbery [34 Cyc 1082]. 


36. Spain.—Civ. Code arts 806-— 
808, 813; Sentence Supr. Trib. March 
6; 1891. 

La.—Rev. Civ. .Code arts 1493- 
1495. 

Philippine.—Civ. Code arts 806- 
808, 813. 

Porto Rico.—Act March 9, 1905. 


Texi—-Crain (v. Crain, 17 Tex. 81, 
90; Hagerty v. Hagerty, 12 Tex. 456. 

See Descent and Distribution § 33; 
Wills [40 Cye 1047]. 

37. Generally see Executions 
§ 550; Judicial Sales [24 Cyc 1]. 

Exemption from forced sale see 


Dawson v. Hayden, 67 Ill. 52, 53. 

{d] “Auction sale” distinguished. 
—Dickison v. Reynolds, 48 Mich. 158, 
12 NW 24, 25. 

[e] “Judicial sale’ synonymous.— 
Woodward, etc., Co. v. Dillworth, 75 
Fed. 415, 418, 21 CCA 417. See also 
Judicial Sales [24 Cye 1]. 

39. Sampson v. Williamson, 6 
Tex. 102, 110, 55 AmD 762. 


40. Greene v. Buckley, 135 Fed. 
520, 522, 68 CCA 70. 
41. Spain.—Escriche Diccionario; 


Civ. Code arts 457, 1602, 1625, 1777, 
1783, 1784, 1905,- 1908" (3). 

Louisiana. — Rev. Civ. Code 
art 3556 (14); Losecco v. Gregory, 
108 La. 648, 32 S 985. 

Philippine. — Civ. Code arts 457, 
UGO2 9 1625, -s17 Vie vlaSos Soe LoD, 
1908 (38). But compare Chan Keep 
v. Chan Gioco, 14 Philippine 5; Baer 
v. Compania Maritima, 6 Philippine 
215, 

Porto Rico.—Civ. Code §§ 398, 459, 
1505, 1528, 1679, 1685, 1686, 1806, 
1809 (3); Gonzalez v. Mendez, 10 
Porto Rico .207, -214,. 2156. 

France.—Civ. Code arts 1148, 1730, 
1738, 1755, 1784, 1934, 1954; Emerigon 
Tr. des Assur. c 12. 

Quebec.—Civ. Code art 24. 
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the 


produced by physical cause which 
inevitable accident or casualty.*® 
FORCE PUMP. A term which 


{a] Mlustration.— “It is a fact 
not disputed, and admitted by the 
plaintiff, that the lorcha Pilar was 
stranded and wrecked on the coast 
of Gubat during the night of the 5th 
or early in the morning of the 6th 
of December, 1908, as the result of 
a violent storm that came from the 
Pacific Ocean, and, consequently, it 
is a proven fact that the loss or 
damage of the goods shipped on the 
said lorcha was due to the force 
majeure which caused the wreck of 
the said craft. According to the 
aforecited article 361 of the Code of 
Commerce, merchandise shall be 
transported at the risk and venture 
of the shipper, unless the contrary 
be expressly stipulated. No such 
stipulation appears of record, there- 
fore, all damages and impairment 
sufferéd by the goods in transporta- 
tion, by reason of accident, force 
majeure, or by virtue of the nature 
or defect of the articles, are for 
the account and risk of the shipper.” 
Tan Chiong Sian v. Inchausti, 22 
Philippine 152, 167. 

{b] Code Napoleon.—‘‘The words 
‘force majeure’ are not words which 
we generally find in an English con- 
tract. They are taken from the Code 
Napoleon.’ Matsoukis v. Priestman, 
fi9tsy AK Bs, 681; 685: 

42. Losecco v. Gregory, 108 La. 
648, 656, 32 S 985. 

[a] “Act of God” distinguished.— 
Siercannots.) . 1s Laereelis.: a. that the 


‘“‘Act of God’’? of the common law;*? a fact 
or accident which human prudence can neither for- 
see nor prevent;** a fortuitous event;** an accident 


FORCE MAJEURE—FORCIBLE 


is irresistable;* 
restraint.>+ 

4 a 
does not include 
words [force majeure] are inter- 
changeable with ‘vis major’ or ‘act 


of God’ . Lam quite satisfied that 
I ought to give them a more exten- 


sive meaning than ‘act of God’ or 
‘vis major.’” Matsoukis v. Priest- 
man, [19151 1 K. B. 681. See Act of 


God 1 C. J. p 1172; Fuerza Mayor. 

43. La. Civ. Code (1825) art 3556 
(3522) [quot Viterbo v. Friedlander, 
T20 OR Sea welse ase emo Ol o Ose UO 
L. ed. 776; Lehman vy. Morgan's 
Louisiana, ete., R., ete., Co., 115 La. 
1, 38 S873, 874; 112 AmSR’ 259,70 
LRA 562, 5 AnnCas 818]. 

44. Tan Chiong Sian v, Inchaust}, 
Ze, Philippine, £52, 1695.51.70. 

“Fortuitous event” defined see For- 
tuitous post. 

45. 2 Blackstone Comm. p_ 122 


{quot Pons y Compania v, La Com- 
pania Martima, 9 Philippine 125, 
129]. 

[a] Such as: (1) Lightning. 2 


Blackstone Comm. p 122 [quot Pons 
y Compania v. La Compania Mar- 
tima, 9 Philippine 125, 1291]. (2) 
Tempest. 2 Blackstone Comm. p 122 
[quot Pons y Compania v. La Com- 
pania Martima, supra]. (3) Perils 
of the sea. 2 Blackstone Comm. 
p 122 [quot Pons y Compania v. La 
Compania Martima, supra]. (4) In- 
undation. 2 Blackstone Comm. p 122 
[quot Pons y Compania v. La Com- 
pania Martima, supra]. (5) Earth- 


quake. 2 Blackstone Comm. p 122 
[quot Pons y Compania v. La Com- 


a hose, by implication.** 
FORCIBLE.** 
employment of force.*® 
Forcible confinement or detention.” 
The word does not necessarily imply 
physical 5? or manual force.®? 


Effeected or brought about by the 3 


+50 
Bondage; 


pania Martima, supra]. (6) The sud- 
den illness or death of a person. 2 
Blackstone Comm. p 122 [quot Pons 
y Compania v. La Compania Mar- 
tima, supra]. 

46. 2 Blackstone Comm. p 122 : 
[quot Pons y Compania v. La Com- “ 


a Martima, 9 Philippine 125, 
129). 

47, Feoria My &) BY | Ins, a Cou. 
Lewis, 18 Ill. 553, 562 (‘a hose 


might be an exceedingly useful ap- 
pendage in case of fire. But buckets 
and other means could be used in 
extinguishing a fire, where a supply 
is furnished within the building by 
a force pump’). 
48. Forcible: 
Breaking see Burglary § 19. 
Defilement see Incest [22 Cyc 42]; 
Rape [33 Cye 1412]. 


Entry.see Burglary § 24; Forcible 
Entry and Unlawful Detainer 
post p 797. 


Marriage see Abduction 1 C. J. p 282. 

Trespass see Forcible Entry and De- 
tainer § 797; Trespass [38 Cyc 984]. 
49. Standard D. 


50. (U.S. v.. Gordon, 25.8) Cass 
No. 15,231, a Blatchf. 18, 25, 

oy heel Bis v.. Gordon, ‘25 EK. Cas. 
INOS; 231° ‘5 Blatchf. 18, 25. 

52. U.S. me Gordon; §25,) beeroass 
No. 15,231; 5 Blatehf. .¥8; “25. 

53...-U.." Ss ve "Gordons 25° -B. (Cuse 
No. 15,231, 5 Blatchf, 18, 25, See 


also False Imprisonment mow (x ae 
p 439, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FORCIBLE ENTRY AND DETAINER 


By Wiuuiam A. Martin 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 800] 


ANALYSIS 
I. DEFINITIONS [§ 1] p 800 


ao 


II. FORCIBLE ENTRY, FORCIBLE DETAINER, AND UNLAWFUL DETAINER DISTINGUISHED 


[§ 2] p 801 


III. CRIMINAL LIABILITY [§§ 3-38] p 802 
A. Origin and Development [§§ 3-5] p 802 
1. At Common Law [§ 3] p 802 
2. Under Early English Statutes [§ 4] p 802 
3. In the United States [§ 5] p 802 
B. Nature and Elements [§§ 6-12] p 802 
1. Relates Only to Lands and Tenements [§ 6] p 802 
2. Actual Entry Necessary [§ 7] p 803 
. Possession or Title of Prosecutor [§ 8] p 803 
. Force [§ 9] p 803 
. Number of Persons Making Entry [§ 10] p 805 
. Entry under Judicial Process [§ 11] p 805 
. Breaking into Building [§ 12] p 805 
C. Persons Liable [§ 13] p 805 
D. Prosecution and Punishment [§§ 14-37] p 805 
1. Summary Proceedings [§ 14] p 805 
2. Proceedings by Indictment [§§ 15-33] p 806 
a. The Indictment [§§ 15-20] p 806 
(1) In General [§ 15] p 806 
(2) Allegation as to Force [§ 16] p 806 
(3) Allegations as to Possessions or Title [§ 17] p 806 
(4) Description of Premises [§ 18] p 807 
(5) Conclusion [§ 19] p 807 
(6) Joinder of Offenses [§ 20] p 807 
b. Pleas [§ 21] p 807 
e. Issues, Proof, and Variance [§ 22] p 808 
d. Evidence [§§ 23-26] p 808 
(1) Burden of Proof [§ 23] p 808 
(2) Admissibility [§§ 24-25] p 808 
(a) In General [§ 24] p 808 
(b) Evidence of Title [§ 25] p 808 
(3) Weight and Sufficiency [§ 26] p 808 
e. Trial [§§ 27-31] p 808 
(1) In General [§ 27] p 808 
(2) Witnesses [§ 28] p 808 
(3) Questions of Law and Fact [§ 29] p 808 
(4) Verdict [§ 30-31] p 808 
f. Fine [§ 32] p 809 
g. Damages and Costs [§ 33] p 809 
3. Restitution [§§ 34-36] p 809 
a. Right to Restitution [§ 34] p 809 
b. Proceedings to Procure Restitution [§ 35] p 809 
ce. Effect of Three Years’ Possession [§ 36] p 810 
4. Rerestitution [§ 37] p 810 
E. Appeal or Certiorari [§ 38] p 810 


IV. CIVIL LIABILITY [§§ 39-187] p 810 
A. Nature and Elements [§§ 39-66] p 810 
1. In General [§ 39] p 810 
2. Title [§§ 40-41] p 812 
a. In General [§ 40] p 812 
b. Confers no Right to Make Forcible Entry [§ 41] p 815 
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3. Right to Possession [§ 42] p 815 
4. Plaintiff’s Prior Possession [§§ 43-56] p 816 
a. Necessity [§ 43] p 816 
b. Character of Possession [§§ 44-56] p 817 
(1) In General [§ 44] p 817 
(2) Actual Possession [§§ 45-52] p 818 
(a) In General [§ 45] p 818 
(b) What Constitutes Actual Possession [§§ 46-52] p 819. 
aa. In General [§ 46] p 819 | 
bb. Inclosure [§ 47] p 819 
ce. Cultivation [§ 48] p 820 
dd. Taking Natural Products of Land [§ 49] p 820 
ee. Payment of Taxes [§ 50] p 820 
ff. Locating Mining Claim and Doing Assessment Work [§ 5014] p 820 
gg. Actual Occupancy or Personal Presence [§ 51] p 820 
hh. Possession of Part under Claim and Color of Title to Whole Tract 
[§ 52] p 821 
(3) Peaceable Possession without Right [§ 53] p 822 
(4) Scrambling or Interrupted Possession [§ 54] p 822 
(5) Possession by Agent or Servant [§ 55] p 824 
(6) Abandonment of Possession before Entry Complained of [§ 56] p 824 
5. Force on Part of Defendant [§§ 57-65] p 824 
a. Necessity [§§ 57-58] p 824 
(1) The General Rule [§ 57] p 824 
(2) Exceptions to Rule [§ 58] p 826 
b. Sufficiency [§§ 59-65] p 827 
(1) In General [§ 59] p 827 
(2) Mere Trespass Insufficient [§ 60] p 828 
(3) Threats and Appearance of Violence [§ 61] p 828 
(4) Breaking into House [§ 62] p 829 
(5) Entering without Breaking [§ 63] p 830 
(6) Breach of Peace [§ 64] p 830 
(7) Assault and Battery [§ 65] p 830 
6. Entry by Legal Authority [§ 66] p 830 
B. Nature of Property as to Which Action Lies [§ 67] p 831 
C. By What Law Governed [§ 68] p 831 
D. Persons by Whom Action Maintainable [§§ 67-78] p 831 
1. In General [§ 69] p 831 
2. Purchasers or Assignees [§ 70] p 831 
3. Licensees and Servants [§ 71] p 832 
4, Heirs, Devisees, and Personal Representatives [§ 72] p 833 
5. Owners of Easements [§ 73] p 833 
6. Landlord and Tenant [§ 74] p 833 
7. Married Women [§ 75] p 834 
8. Successful Claimant of Homestead Entry [§ 76] p 835 
9. Municipal Corporations [§ 77] p 835 
10. Tenants in Common [§ 78] p 835 
EB. Against Whom [§§ 79-85] p 836 
1. In General [§ 79] p 836 
2. Purchaser under Contract of Purchase [§ 80] p 836 
3. Persons Procuring Forcible Entry [§ 81] p 836 
4, Persons Occupying in Severalty [§ 82] p 836 
5. Corporations [§ 83] p 837 
6. Husband and Wife [§ 84] p 837 
7. Miscellaneous [§ 85] p 837 
F. Notice to Quit and Demand for Possession [§§ 86-89] p 837 
1. Necessity [§§ 86-87] p 837 
a. In General [§ 86] p 837 
b. Waiver of Notice or Defects Therein [§ 87] p 838 
2. Form and Contents [§ 88] p 838 
3. Service [§ 89] p 839 
G. Defenses, Set-Offs, and Counterclaims [§ 90] p 840 
H. Jurisdiction [§§ 91-95] p 842 
1. In General [§ 91] p 842 
2. Strict Compliance with Statutes [§ 92] p 843 
3. Value of Property in Controversy [§ 93] p 843 
4. Abandonment of Premises by Defendant [§ 94] p 843 
5. Improper Allegations as to Title [§ 95] p 843 
T. Venue [§ 96] p 843 
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J. Time to Sue and Limitations [§ 97] p 843 
K. Process [§ 98] p 844 
L. Pleadings [§§ 99-121] p 845 
1. Complaint [§§ 99-116] p 845 
a. Necessity of Written Complaint [§ 99] p 845 
b. Allegations [§§ 100-111] p 845 
(1) In General [§ 100] p 845 
(2) Averments in Compliance with Statutory Requirements 101 8 
(3) Plaintif’s Prior Possession [§ 102] p 846 Bo 
(4) Plaintiff’s Right of Possession [§ 103] p 847 
(5) Plaintiff's Title or Estate [§ 104] p 847 
(6) Description of Premises [§§ 105-106] p 848 
(a) Necessity of Description [§ 105] p 848 
(b) Sufficiency of Description [§ 106] p 848 
(7) Entry and Detainer [§ 107] p 850 
(8) Force [§ 108] p 850 
(9) Allegations with Respect to Personalty [§ 109] p 851 
(10) Notice to Quit and Demand for Possession [§ 110] p 851 
(11) Damages [§ 111] p 851 
ec. Joinder of Causes of Action [§ 112] p 852 
d. Verification [§ 113] p 852 
e. Signature [§ 114] p 853 
f. Filing [§ 115] p 853 
g. Amendments [§ 116] p 853 
2. Plea or Answer [§§ 117-118] p 854 
a. Necessity for and Right to Answer [§ 117] p 854 
b. Sufficiency [§ 118] p 854 
3. Reply [§ 119] p 855 
4. Method of Raising Objections and Waiver [§ 120] p 855 
5. Issues, Proof, and Variance [§ 121] p 856 
M. Evidence [§§ 122-133] p 857 
1. Burden of Proof and Presumptions [§ 122] p 857 
2. Admissibility [§§ 123-132] p 857 
. Title [§ 123] p 857 
. Possession [§ 124] p 858 
Character and Extent of Possession [§ 125] p 859 
Right to Possession [§ 126] p 859 
Location of Premises [§ 127] p 860 
. Entry [§ 128] p 860 
. Force [§ 129] p 860 
. Notice of Demand [§ 130] p 860 
Damages [§ 131] p 861 
. Miscellaneous [§ 132] p 861 
3. Weight and Sufficiency [§ 133] p 861 
N. Damages [§§ 134-139] p 862 
1. Right to Damages [§ 134] p 862 
2. Measure and Elements of Damages [§§ 135-137] p 862 
a. In General [§ 135] p 862 
b. Rents and Profits, and Improvements [§ 136] p 863 
ce. Waste [§ 137] p 863 d 
3. Double or Treble Damages [§ 138] p 863 
4, Recovery by Separate Action [§ 139] p 864 
O. Trial [§§ 140-145] p 364 
‘1. In General [§ 140] p 864 
2. Right to Jury Trial [§ 141] p 864 
3. Questions of Law and Fact |§ 142] p 865 
4. Instructions [§§ 143-144] p 865 
a. In General [§ 143] p 865 
b. Directing Verdict [§ 144] p 866 
5. Verdict and Findings [§ 145] p 866 
P. Judgment [§§ 146-156] p 867 
1. Form and Sufficiency [§§ 146-147] p 867 
a. In General [§ 146] p 867 
b. Description of Land [§ 147] p 868 
2. Judgment by Default or Confession [§ 148] p 868 
3. Extent of Award or Relief [§§ 149-151] p 868 
a. To Plaintiff [§§ 149-150] p 868 
(1) In General [§ 149] p 868 
(2) Damages [§ 150] p 869 
b. To Defendant [§ 151] p 869 
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4. Operation and Effect [§ 152] p 870 
5. Execution and Enforcement [§§ 153-156] p 870 
a. In General [§ 153] p 870 
b. Who May Be Dispossessed [§ 154] p 871 
ce. Void Judgment, or Void or Voidable Writ [§ 155] p 871 
d. Injunction against Enforcement [§ 156] p 871 
Q. Review [§§ 157-177] p 871 
1. Appeal or Error [§§ 157-165] p 871 
a. Right of Review [§ 157] p 871 
b. Appellate Jurisdiction [§ 158] p 871 , 
. What Judgments or Orders May Be Reviewed [§ 159] p 872 
. Requisites of and Proceedings for Transfer of Cause [§ 160] p 873 
. Presentation and Reservation in Lower Court of Grounds for Review [§ 161] p 874 
. Amendments [§ 162] p 874 
. Hearing and Determination of Case [§§ 163-164] p 875 
(1) In Intermediate Court [§ 163] p 875 
(2) In Court of Last Resort [§ 164] p 875 
h. Trial de Novo [§ 165] p 876 
2. Certiorart [§ 166] p 877 
3. Bill of Exceptions [§ 167] p 878 
4. Boards or Deposits on Appeal, Error, or Certiorari [§§ 168-177] p 878 
. Necessity [§ 168] p 878 
. Requisites and Sufficiency [§ 169] p 879 
. Time of Filing [§ 170] p 879 
. Approval of and Fixing Amount of Bond [§ 171] p 880 
. Amended and New Bonds [§ 172] p 880 
. Effect of Supersedeas Bond [§ 173] p 880 
. Liability on Bonds and Enforcement [§§ 174-177] p 880 
(1) In General [§ 174] p 880 
(2) Eatent of Liability [§ 175] p 881 
(3) Enforcement of Liability [§ 176-177] p 881 
(a) By Summary Proceedings [§ 176] p 881 
(b) By Actions [§ 177] p 881 
R. Costs [§ 178] p 882 
S. Proceedings by Inquisition [§$ 179-187] p 882 
1. In General [§ 179] p 882 
2. Petition or Complaint [§ 180] p 882 
3. Warrant [§ 181] p 882 
4. Conduct of Inquisition [§ 182] p 883 
5. Traverse and Proceedings Thereon [§§ 183-185] p 884 
a. In General [§ 183] p 884 
b. Bond [§ 184] p 884 
ce. Waiver of Defects and Irregularities [§ 185] p 885 
6. Restitution [§ 186] p 885 
7. Appeal and Certiorari [§ 187] p 885 


V. SPECIAL PROCEEDINGS AGAINST INTRUDERS AND TRESPASSERS [§ 188] p 886 


CROSS REFERENCES 


ro Ae 


roa oD 


Abatement of action see Abatement and Revival §§ 90, 
356 


Action between: 
Joint tenants see Joint Tenancy [23 Cyc 493]. 
Tenants in common see Tenancy in Common [38 
Cyicy 8511. 
evekee possession see Adverse Possession 2 C. J. 
3 


p i 
Control by mandamus see Mandamus [26 Cyc 223]. 
Counterclaim or set-off see Set-Off and Counterclaim 
[34 Cyc 657]. 
Due process of law see Constitutional Law § 997 et seq. 
Ejectment see Ejectment 19 C. J. p 1021. 
Other possessory actions see Ejectment 19 C. J. p 
q 1021; Entry, Writ of 20 C. J. p 1276; Real Actions 
[33 Cyc 1541]; Trespass to Try Title [38 Cyc 
TLOVG: 
Recovery of: 
Demised premises see Landlord and Tenant [24 Cyc 
06) 


4 j 
Mining property see Mines and Minerals [27 Cyc 
641]. 


Recovery of:—Continued: 
Mortgaged premises see Mortgages [27 Cyc 1240]. 
BRonerty bought at execution sale see Executions 
S$ 4. 
Property bought at judicial sale see Judicial Sales 
{24 Cyc 55). 
Restraining proceedings see Injunctions [22 Cyc 826]. 
Right to remedy by county see Counties § 228, 
Summary proceeding by purchaser at: 
Execution sale see Executions § 842. 
Foreclosure sale see Mortgages [27 Cyc 1738]. 
Judicial sale see Judicial Sales [24 Cyc 55]. 
Summary proceeding for recovery of: 
TR TabAE ae] see Landlord and Tenant [24 Cyc 
Realty mortgaged see Mortgages [27 Cyc 1240]. 
Realty sold see Wendor and Purchaser [39 Cyc 1890]. 
Trespass on realty see Trespass [38 Cyc 985]. 
eee to try title see Trespass to Try Title [38 Cyc 
Writ of entry see Entry, Writ of 20 C. J. p 1276. 
Writ of right see Real Actions [33 Cyc 1542]. 


I. DEFINITIONS 


[§ 1] A forcible entry or detainer consists in 
violently taking or keeping possession of lands 


1. Bouvier L. D. [cit 2 Bishop | Landl. & Ten. p 973]. 


or tenements, by means of threats, force, or arms, 
and without authority of law.t 
To same ef-]Com. v. Shattuck, 4 Cush. (Mass.) 


Cr. L. § 489; Comyns Dig.; Woodford | fect Com. v. Dudley, 19 Mass. 403;1141; State v. Wilson, 3 Mo. 125; Peo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1-2] 


FORCIBLE ENTRY AND DETAINER 
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II. FORCIBLE ENTRY, FORCIBLE DETAINER, AND UNLAWFUL DETAINER DISTIN- 


[§ 2] While it is usual to treat forcible entry 
and detainer as one offense or ground of liability, 
yet it is recognized by the early English statutes,? 
and by many statutes of the present time,? that 
forcible entry and forcible detainer are separate 
and distinct wrongs, a forcible entry being gen- 
erally an entry upon another’s possession by force 
or violence,* and a forcible detainer, except where 
otherwise provided by the statute,° being generally 
a wrongful or unlawful entry, although without 
force, which has been followed by a detention with 
Unlawful detainer is 
distinguished from forcible detainer in that the 
Unlawful detainer is 


force and a strong hand.® 


element of force is wanting. 


GUISHED 


ever the entry 


and detainer. 


only.?° 


provided for either particularly under this distinct 


Va Hield, 352) Barba GN: Y.)) 19858 Car= 
ter v. Anderson, 16 Daly 437, 11 NYS 
883; Alexander v. Griswold, 17 NYS 
522; State v. Ross, 49 N. C. 315, 69 
AmD 1751; State v. Pridgen, 30 N. 
@)'84;"State v. Cargill, 4S? C. li. 446; 
State v. Gilbert, 2 S. C. L. 355; Reg. 
v. Pike, 12 Man. 314. 

[a] A forcible entry is: (1) “An 
entry made with violence, against 
the will of the lawful occupant, and 
without authority of law.’ Anderson 
L. D. 404 [quot Lewis v. State, 99 
Ga. 692, 694, 26 SE 496, 59 AmSR 
255). (2) “An entry on another’s 
real estate, or in some special cir- 
cumstances on one’s own, of a nature 
to be the subject of a personal oc- 
cupation, made with such an array 
of force as to create terror in those 
who are present opposing.’”” 2 Bishop 
Cr. L. § 489. (3) “An offense against 
the public peace, or private wrong, 
committed by violently taking pos- 
session of lands and tenements with 
menaces, force, and arms, against 
the will of those entitled to the pos- 
session, and without the authority 
of law.” Black L. D. [cit 4 Stephen 
Comm. p 280). (4) “An _ offence 
against the public peace which is 
eommitted by violently taking or 
keeping possession of lands or tene- 
ments with menaces, force and arms, 
and without authority of law.’ Com. 
v. Prison Keeper, 1 Ashm. (Pa.) 140, 
145 [quot 4 Blackstone Comm. p 148]. 
To same effect Frantz v. Saylor, 12 
OK 292, Tl PV2UT. 4 

[b] A forcible detainer is “the 
offense of violently keeping posses- 
sion ef lands and tenements, with 
menaces, force, and arms, and with- 
out the authority of law.” Black L. 
D. [cit 4 Blackstone Comm, p 148; 
4 Stephen Comm. p 280]. 

[c] In Alabama Code § 2126: “A 
forcible entry and detainer is, where 
one, by force or strong hand, or by 
exciting fear or terror, enters upon 
and detains lands or tenements in the 
possession of another; as by break- 
ing open doors, windows,, or any 
other part of a house, whether any 
person be within or not; by threats 
of violence to the party in posses- 
sion, or by such words or actions as 
have a tendency to excite fear or 
apprehension of a danger; by putting 
out of doors, or removing the goods 
or chattels of the party in posses- 
sion; or by entering peaceably, and 
then, by unlawful refusal, or by 
force or threat, turning or keeping 
the party out of possession.” Mal- 
lon v. Moog, 121 Ala. 303, 306, 25 S 


583. 

[dj In California Code Civ. Proc. 
§§ 1159, 1160: “Every person iS 
guilty of a forcible entry who . 
by any kind of violence or circum- 
stance of terror, enters upon or int 
any real property. Every person is 
guilty of a forcible detainer, who... 
by force, or by menaces and threats 


[26 C. J.—61] 


of violence, unlawfully holds and 
keeps the possession of any real 
property, whether the same was ac- 
quired forcibly or otherwise.” Adams 
v. Helbing, 107 Cal. 298, 301,40 P 422. 

[e] In Georgia the code defines a 
forcible entry as ‘the violently tak- 
ing possession of lands and tenements 
with menaces, force and arms, and 
without authority of law.’’ Williams 
v. State, 120 Ga. 488, 489, 48 SE 149; 
Lewis v. State, 99 Ga. 692, 26 SE 496, 
59 AmSR 255; Lissner v. State, 84 
Ga. 669, 11 SE 500, 20 AmSR 389; 
Code § 4525; Harrell v. Holt, 76 Ga. 
25; Sewel v. State, 61 Ga. 496. 

{f] In Kentucky the civil code of 
practice defines a foreible entry as 
“an entry without the consent of 
the person having the actual posses- 
sion.” Check v. Reiter, 102 SW 287, 
289, 31 KyL 249; Young v. Milward, 
LOO Ky. 12:3) L129 68. Siwesbo2, 593; 
Robinson v. Marshall, 78 SW 904, 
25 KyL 1785; Cuyler v. Estis, 64 SW 
673, 23 KyL 1063. See also Clark v. 
Langenbach, 130 Fed. 755, 759, 65 
CCA 181 (Ky. Civ. Code [1900] § 452). 

2. See infra § 4. 

8. See statutory provisions; and: 
iar ape ar ae v. Lafferty, 27 Ark. 

Mass.—Boyle v. Boyle, 121 Mass, 
oa Saunders v. Robinson, 5 Mete. 

Mich.—Hoffman v. Harrington, 22 
Mich. 52. 

N. Y.—Fults v. Munro, 202 N. Y. 
34, 95 NE 23, 37 LRANS 600, Ann 
Cas1912D 870. 

Pa.—Com. v. Rogers, 1 Serge. & R. 
eee Com. v. Toram, 2 Pars. Eq. Cas. 
2a oe 

Vt.—Foster v. Kelsey, 36 Vt. 199, 
84 AmD 676. 

Wis.—Winterfield  v. 24 
Wis. 394. 

[a] Accordingly upon an jindict- 
ment for forcible entry and detainer, 
the petit jury may find defendant 
guilty of either forcible entry or 
forcible detainer, as they may be 
two separate and distinct offenses. 
P60, Ve Bieldsw als Wan icN, sea) 
Dies 

4. In re Munro, 195 Fed. 817, 819 
{quot Cyc]; Johnson v. Gordon, 
(Ky.) 118 SW 3872; Boyle v. Boyle, 
121 Mass. 85; Saunders v. Robinson, 
5 Metc. (Mass.) 343; Foster v. Kel- 
sey, 36 Vt. 199, 84 AmD 676. 

“Porcible entry” defined see supra 
Sealy 

5. See statutory provisions. 

{a] A lawful entry and unlawful 
detention by force, under some stat- 
utes, constitutes a forcible detainer. 
Wright v. Lyle, 4 Ala. 112; Keller v. 
Henry, 24 Ark. 575; Dickinson v. 
Maguire, 9, Cal. 46; Gipe v. Cum- 
mings, 116 Ind. 511, 19 NE 466; Bar- 
ton v. Osborn, 6 Blackf. (Ind.) 145; 
Blachford v. Frenzer, 44 Nebr. 829, 
62 NW 1101; Brown v. Feagins, 37 
Nebr. 256, 55 NW 1048: Blaco v. 


Stauss, 


name or by general statutes as to forcible entry 
and detainer,’ and is usually confined to cases where 
such relations as that of landlord and tenant,® or 
vendor and purchaser,® exist. 
forcible entry and detainer, and forcible detainer, 
are distinct offenses. 
the lawfulness or unlawfulness of the entry. When- 


The two offenses of 
The distinction consists in 


is unlawful, whether forcible or 


not, and the subsequent conduct is forcible and 
tortious, the offense committed is a forcible entry 
But wherever the original entry is 
lawful, and the subsequent holding forcible and 
tortious, then the offense is an unlawful detainer 


Haller, 9 Nebr. 149, 1 NW 978; Brid- 


well v. Barcroft, 2 Oh. Dec. (Re- 
print) 697, 4 WestLMonth 617. 
U. S.-—In re Munro, 195 Fed. 


6. o 
817, 819° [quot Cyc]. 

Ala.—Ladd v. Dubroca, 45 Ala. 421. 
Sno eee v. Gordon, 118 SW 
v . 

Mass.—Boyle v. Boyle, 121 Mass. 
85; Mitchell v. Shanley, 15 Gray 319; 
Benedict v. Hart, 1 Cush. 487. 

Mich.—Hoffman vy. Harrington, 22 
Mich, 52. 

Vt.—Foster v. Kelsey, 36 Vt. 199, 
84 AmD 676. 


Wis.—Winterfield v, Stauss, 24 
Wis. 394. 
{a] Unlawful holding’ by force 


constitutes forcible detainer. — Kerr 
Wei (O'Keefe, U38iiCal. 421537 Peeai- 
Conroy v. Duane, 45 Cal. 597; Braw- 
ley v. Risdon Iron Works, 38 Cal. 
676; Shelby v. Houston, 38 Cal. 410; 
Valencia v. Couch, 32 Cal. 339, 91 
AmD 589; Preston v. Kehoe, 15 Cal. 
315; Burdette v. Corgan, 27 Kan. 275; 
Davis v. Woodward, 19 Minn. 174; 
McCleary vi Crowley, 22 Mont. 245, 
56 P 227. See also supra § 1. 

7. U. S—Sanders v. Thornton, 97 
Fed. 863, 38 CCA 508 [aff 2 Ind. T. 92, 
48 SW 1015]. 

Ala.—Self v. Comer, 166 Ala. 68, 
52 S 336; Victor Realty Co. v. Argu- 
manian, 172 Ala, 108, 55 S 621; 
Knowles v. Ogletree, 96 Ala. 555, 12 
S 397; Bates v. Ridgeway, 48 Ala. 
611; Dwine v. Brown, 35 Ala, 596; 
Snoddy v. Watt, 9 Ala. 609. 

Ark.—Mason v. Delancy, 44 Ark. 
444; Johnson v. West, 41 Ark. 535; 
Necklace v. West, 33 Ark. 682; Dortch 
v. Robinson, 31 Ark. 296; Halliburton 
v. Sumner, 27 Ark, 460; Smith v. 
Lafferty, 27 Ark. 46; Bradley v. 
Hume, 18 Ark. 284; Miller v. Turney, 
13'VArk, 385s 

Cal.—Pico v. Cuyas, 48 Cal. 639; 
Steinback v. Krone, 36 Cal. 303; Owen 
v. Doty, 27 Cal. 502; Henderson v. 
Allen, 23 Cal. 519. 

Bama v. Wilcoxen, 2 Colo. 


xq han-—Kelloge v. Lewis, 28 Kan. 
5D 


Miss.—McCorkle  v. 
Miss. 576. 

Mo.—Hannibal, etc., R. Co. v. Hill, 
60 Mo. 281. 

Va.—Olinger v. Shepherd, 12 Gratt. 
(53 Va.) 462; Adams vy. Martin, 8 
Gratt. (49 Va.) 107. 

Wis.—Carter v. Van Dorn, 36 Wis. 
289; Winterfield v. Stauss, 24 Wis. 
eae Jarvis v. Hamilton, 16 Wis. 
74. 

8. See Landlord and Tenant [24 
Cye 1134 et seq, 1406, 1407, 1426, 
1427, 14381 et seq, 1436 et seq, 1446 
et seq, 1448 et seq, 1450 et seq, 1453 


Yarrell, 


et seq, 1460 et seq]. 

9. See Vendor and Purchaser [39 
Cyert1s90]: 
Tae Pullen v. Roney, 4 N. J. Le 
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[§§ 3-6 


III. CRIMINAL LIABILITY 


[§ 3] A. Origin and Development—l. At Com- 
mon Law. A forcible entry was an indictable of- 
fense at common law,!! and this common-law lia- 
bility is not abrogated or affected by statutes 
making the offense indictable,!? or providing the 
injured party a remedy by a civil action or pro- 
ceeding.1* But since they furnish the injured party 
a more speedy and efficient remedy, they have 
caused the criminal proceeding to fall into disuse 
in many jurisdictions.14 There is some conflict of 
authority as to whether a forcible detainer was in- 
dictable at common law.t® A civil action for 
forcible detainer is no bar to a criminal prosecution 
for forcible detainer.16 _ 

[§ 4] 2. Under Early English Statutes. The 
first of the English statutes17 provided that there 
should be no entry except where an entry was 
given by law, and even then not with strong hand 
or a multitude of people, and made the offense in- 
dictable.18 The statute abrogated the old rule of 
the common law that a person entitled to possession 
might recover and maintain his possession by force 
if he used no more than was actually .necessary 
for that purpose,’® but is said to have had no 
further effect.2° The second statute *1 provided for 
a summary conviction of offenders by magistrates 
on view.22. The third statute? extended the rem- 
edy to cases where there was 


both a forcible 


acquired. 


entry and detainer and where there was peaceful 
entry followed by a forcible detainer,?* and was 
the first legislation relating to forcible detainer.** 
This and two later statutes? provided also for 
a restitution of possession to the injured party.?? 

[§ 5] 3 In the United States. The English 
statutes making forcible entry and detainer indict- 
able are in force in some of the states, either as 
a part of the common law of those states,?® or by 
virtue of statutory provisions adopting certain por- 
tions of the English statute law,?® while in others 
the original English statute has been substantially 
reénacted,®° or there are other special statutes of 
similar character making the offense indictable.*+ 
The offense, however, is recognized as indictable as 
a common-law offense.%? 

In New Hampshire both the common law and the 
English statutes, which as modified by the statutes 
of that state were formerly in force ** were re- 
pealed by the act of 1842, and a forcible entry 
and detainer is not as such an indictable offense 
in that’ state.*4 

[§ 6] B. Nature and Elements *°—1. Relates 
Only to Lands and Tenements. To constitute the 
offense of forcible entry and detainer the wrong 
done must be with regard to lands and tenements 
and not to personal property,®® or to an incorporeal 
right, such as an easement which is not in pos- 


Winn v.|C. 871; State v.. Ross, 49 N. GC. 315, 


11. D. C.—U. S. v. Griffin, 6 D. C.) session thus 
53. 

Ky.—Hunt v. Ballew, 9 B. Mon. 
390. v. Godsey, 


Me.—Harding’s Case, 1 Me. 22. 
Mass.—Com. v. Shattuck, 4 Cush. 
141. 


Nev.—Ex p. Webb, 24 Nev. 238, 51 
P’ 1027. 

N. H.—State v. uous: DOT AN Aad. 
322. 

N. J.—Cruiser v. Bente! LST ek, 
206. 

N, ©-Stateliv.i Jacobs," 94 «NioC. 


950; State v. Yarborough, ROWN ae. 
250; State v. Tolever, 27 N. C. 452. 
1 Pa.—Com, v. Toram, 2 Pars. Eq. 
Gas. 411,.2 PalJR 346, 5 PaLJ. 296. 
Ss. C.— State v. Jones, 14 S. C. 344. 
Eng.—Rex v. Blake, 3 Burr. 1731, 
97 Reprint 1070; Reg. v. Newlands, 4 
Jur. 322; Reg. v. Ryer,, 6 Mod. 96, 
87 Reprint 854; Rex v. Bathurst, 
Say. 225, 96 Re print 860; Rex v. Wil- 
Sones Toso 0 kOL Reprint 1432. 
12. State v. Morgan, 59 N. H. 322; 
Cruiser v. State, 18 N. J. L. 206; 
State v. Jones, 14'S. C. 344; Rex v. 
Blake, 3 Burr. 1731, 97 Reprint 1070. 


1g. Ga—Lewis v. State,—l0h Ga. 
657, 31 SE 576. 

Mass.—Com. v. Shattuck, 4 Cush. 
141. 

Nev.—Ex p. Webb, 24 Nev. 238, 51 
Pit o2t: 

ING woe —Cruiser ve state, 187 INV we 
L. 206. 


Ss. C.—State v. Jones, 14 S. C. 344. 

14. Com. v. Shattuck, 4 Cush. 
(Mass.) 141. 

15. See cases infra this note. 

[a] \ Indictable.—State v. Morgan, 
59 N. H. 322; 2 Bishop Cr. L. § 494. 

{[b] Not indictable. — Com. Vv. 
Toram, 2 Pars. Eq. Cas. (Pa.) 411, 
8 PaLJR 346, 5 PaLJ 296 (until after 
8 Hen. VI). 

{c] Where the entry is peaceable 
but unlawful the question is said 
to be in doubt. State v. Johnson, 18 
N. C. 324; State v. Ward, 46 N. C. 
290: 

{d] Where the entry is both 
peaceable and lawful, as where a 
person having a right of entry en- 
ters peaceably in the absence of the 
occupant, it is not indictable at com- 


mon law to retain by force the pos- ! 


State, 55 Ark. 360, 18 SW 3875; Peo. 
Vaitiiields, 4 elans’ (CNoWY.) W222 s0State 
35 N. C. 348; State v. 
Johnson, 18 N. C. 324; Com. v. Knarr, 
135) Pay 3b, 19 tA! 805, 


16. Lewis v. State, 105 Ga. 657, 
31 SE 576. 

7a Stweomiieh,) bitet8: 
ones D. C=-U. (Ss. v. Griffin, 6 D. 
cma 


Me.—Harding’s Case, 1 Me. 22. 
hese H.—State v. Morgan, 59 N. H. 

Pa.—Com. v. Toram, 2 Pars. Ha. 
Cas, 411, 3 PaLJR 346, 5 PaLJ 296. 

S: C.--Burt v. State, 5 S. C. L 413; 
State v. Speirin, 3 S. C. L. 119. 

19. D. C.—U. S. v. Griffin, 6 D. 


‘Me. Harding’ s Case, 1 Me. 22. 
Nee —Mosseller v. Deaver, 106 N. 
Cc. 494, 11 SH 529. 


Okl.—Foust v. Terr., 8 Okl. 641, 
58. P7238. ) 

Pa.—Com. v. Prison Keeper, 1 
Ashm. 140. 


Vt.—Dustin v. Cowdry, 23 Vt. 631. 
BO. uss ve Griffin, . 6 Di ~Caid3: 
21. TSt. do Nich. WieceZs 

22. See infra § 14. 

23. -St, 8rHen: VI ¢, 9: 

24. State v. Morgan, 59 N. H. 322; 
Com. v. Toram, 2 Pars. Eq. Cas. (Pa.) 
411, 3 PaLJR 346, 5 PaLJ 296; Haw- 
kins P., C..¢c 64) § 9. 

a5. Comey.) Toram)|s2e Pars, sq. 
oa (Pa.) 417; 3 PaLJIR 346; 6 Pats 

ie St. 31 Eliz. e111; Sty 21 Jaen 
c 

27. See infra § 34. 

252 Usps... Grifiing Cawsey 
Torrence v. Com., 9 Pa, 184; Com. v. 
Yoram, 2 Pars. Eq. Cas.’ (Pa.) 411, 
3 PaLJR 346, 5 PaLJ 296. 

29. State v. Huntington, 5 S, C. 
Mettler StatewverGareill ee pS) Gio, 
445; State v. Speirein, 3 S. C. L. 119; 
State v. Gilbert, 2 S. C. L..355, 

30. State v. Webster, 121 N. C. 
586, 28 SE 254; State v. Woodward, 
119 N. C. 836, 25 SE 868; State v. 
Davis, 109 N. C. 809, 13 SE 883, 14 
LRA 206; State v. Lawson, 98 N. GC. 
759, 4 SE 134, 123) No C. 740,31, SE 
667, 68 AmSR 844; State v. Eason, 


70 N. C. 88; State v. Pearman, 61 N. 


69 AmD 751; State v. Godsey, 35 N. 
C. 348; Quinn ‘v. Com., 7 Pa; Cas.:41%, 
11 A 531; Com. v. Brown, 138 Pa. 
447, 21 A 17; Com. v. Knarr, 135 Pa. 
35, 19 A 805; Thompson v. Com., 116 
Pa. 1555080 AJ138s Com. va Toram,2 
Pars. Eq. Cas. (Pa.) 411, 3 PaLJR 
346,.5> PaLJ. 296; Goms va. Prison 
Keeper, 1 Ashm. (Pa.) 140; Dustin v. 
Cowdry, 23 Vt. 631. 

31. Ark.—Winn v. State, 55 Ark. 
360, 18 SW 375. 

Colo.—Goshen v. Peo., 22 Colo. 270, 
44 P 508. 

Ind.—Strong v. State, 105 Ind. 1, 
4 NE 293; Brazee v. State, 9 Ind. A. 
618, 37 NE 279. 

Mo.—State v. Smith, 66 Mo. A. 403; 
State v. Brinkerhoff, 44 Mo. A. 169. 


N. Y.—Peo. v. Farrell, 5 Silv. Sup. 
23, 8 NYS _ 230;. Peo. v. Field, 52 
Barb. 198; Peo. v. Carter, 29 Barb. 


208: Peo, v. Nelson, 13 Johns. 340. 


Okl.—Foust v. Territory,, 8 Okl. 
5458 ee D8: 
Tenn.—Dotson vy. State, 6 Coldw. 


pes 
Ga.—Lissner v. State, 84 Ga. 
66o- 41 °Sh 500, 20 AmSR 389; Sewell 
v. State, 61 Ga. 496. 
ounce -—Hunt v. Rallew, 9 B. Mon. 
Me. tangine’e Case, » Mey 22) 
iia es v. Shattuck, 4 Cush, 
Miss.—Glenn vy. Caldwell, 74 Miss. 
49, 20 Sel 2) 


Mo.—State v. Wilson, 3 Mo. 125. 
Nev.—Ex p. Webb, 24 Nev. 238, 51 


Phe 
——Cruiser, vs State,18 of Noe 
Tae 206 ah 

S. C.—State-v. Tones, 14S. GC. 344, 

33. State v. Pearson, 2 N. Hy. 550. 
See also State v. Sawyer, 5 N. H. 398. 

34. State v. Morgan, 59 N. H. 322, 
2:25. In civil cases see infra §§ 39— 

36. State v. Brinkerhoff, 44 Mo. 
A. 169; State v. Jacobs, 94 N. Ces Os 
Reg. v. Pike, 12 Man. 314, 

[a] Forcible entry differs from for- 
cible trespass (1) in that the latter 
strictly speaking applies to personal 
property, and the former .o lands 
and tenements. State v. Lawson, 123 
N. C. 740, 31 SE 667; State v. Davis, 


Sa ee 
For later casss, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 6-9] 


i 


session and for which a writ of entry could not 


be maintained.3? 


[§ 7] 2. 


is necessary.®® 
is not sufficient.®® 


[§ 8] 


temporarily absent, 


of his family,42 or by a tenant.*8 
tenant leaves the premises at the end of his term, 
the landlord, although not in actual occupancy, is 


109 N. C. 809, 183 SW 883; State v. 
Jacobs, 94 N. C. 950. (2) But the 
distinction is not always observed. 
State v. Lawson, 123 N. C. 740, 31 
SE 667, 68 AmSR 844. 

{b] Entry merely to take goods. 
—‘‘A trespasser upon lands in the 
occupation of another, although he 
enters in a manner likely to cause 
a breach of the peace and with force 
sufficient to overcome resistance, 
cannot be convicted of a _ forcible 
entry under section 89 of the Crimi- 
nal Code, where the entry was made 
for the sole purpose of seizing and 
taking away goods and there was no 
intent to take possession of the land 
or to oust the person in possession 


or to interfere with his actual oc- 
cupation of it.’ Reg. v. Pike, 12 
Man. 314. 

37. Rex v. Holmes, 1 Mod. 73, 86 
Reprint 742; 1 Hawkins P. C. c 64 

She 

38. State v. Bryant, 103 N. C. 436, 
9 SE 1 

39. State v. Bryant, 103 N. C. 436, 
9 SE 1. 


40. Ala.—Barnewell v. Stephens, 
142 Ala. 609, 38 S 662. 

ind. — Sewell v. State, 4 Ind. 516. 

NG —State,v. Bryant, 1103" NS C. 
436, 9 SE 1. 

Pa.—Com. v. Lemmon, Add. 315; 
Com. v. Waddle, Add, 41. 

Ss. C.—State v. Bennett, 16 S.C. L. 
503, 18 AmD 663. 

[al] Thus an action for “forcible 
entry’ cannot be maintained where 
defendants were in possession at the 
time plaintiff's alleged possession be- 
Barnewell v. Stephens, 142 Ala. 


gan. 
609, 38 S 662. 

[b] What constitutes a posses- 
sion.—(1) Where the land is in- 


closed and in actual cultivation and 
the prosecutor resides near it and is 
in the habit of going to it daily he 
is in possession. State v. Bennett, 
HG) Ss Ohl. 5035418" Amy 663-.1(2) 
Where a man in any manner circum- 
seribes a reasonable amount of land, 
settles on a part of it, and uses the 
residue as other men do he is in pos- 
session of the whole so as to main- 
tain a prosecution for forcible entry 
on any part of it. Com. v. Robin- 
son, Add. (Pa.) 14. (3) But merely 
surveying the land and_ building 
cabins thereon and leaving them un- 
finished and empty is not such a pos- 
session as will support a prosecu- 
tion for forcible entry and detainer. 
Com. v. Lemmon, Add. (Pa.) 315. 

[c] A bare custody as distin- 
guished from a possession is not 
sufficient. State v. Curtis, 20 N. C. 
363; Com. v. Prison Keeper, 1 Ashm. 
(Pa.) 140. 

{d] 
not been assigned cannot maintain 
a prosecution for a forcible entry 
upon lands of the husband of which 
she is not in actual possession. State 


Actual Entry Necessary. To consti- 
tute the offense of forcible entry an actual entry 
An unsuccessful attempt to enter 


3. Possession or Title of Prosecutor. 
is an essential element of the offense of forcible 
entry that at the time of the offense the premises 
shall be in the actual possssion of him whose pos- 
session is charged to have been interfered with.*° 
To constitute actual possession it is not necessary 
that the party be personally present on the premises 
at the time of the offense if he is in actual exer- 
eise of authority and control over them.‘ 
be deemed to be present and in possession, although 
if represented by a member 


A widow whose dower has 


FORCIBLE ENTRY AND DETAINER 


detainer.*4 


sion.*5 


It 


erty.*8 


He will 


And where a 


[§ 9] 


trespass.°? The 
130 N. C. 680, 41 SH 


41. Peo. v. Field, 52 Barb. (N. Y.) 
198; State v. Lawson, 123 N. C. 740, 
31 SE 667, 68 AmSR 844; State v. 
Davis, 109 N. C. 809, 13 SE 883, 14 
LRA 206; State v. Bryant, 103 N. C. 
436, 9 SE 1. 

[a] A man who leaves his dwell- 
ing for a temporary purpose only 
cannot be said to have left it so as 
to make the unlawful entry of a 
trespasser an entry in his absence. 
State v. Shepard, 82 N. C. 614; State 
v. Caldwell, 47 N. C. 468. 

42. State v. Davis, 109 N. C. 809, 
13 SE 883, 14 LRA 206; State v. 
Shepard, 82 INGA. 162545 ‘State v. Cald- 
well, 47 N. C. 468. 

43. State v. Robbins, Lom Nees 
730, 31 SE 669, 68 AmSR 841, 


v. Thompson, 
486 


44. Ellis v. State, 124 Ga. 91, 52 
SE 147. 
45. Swails v. State, 4 Ind. 516; 


Com, v. Conway, 1 Brewst. (Pa.) 509; 
Com. v. Housknecht, 1 Kulp (Pa.) 
367; Com. v. Prison Keeper, 1 Ashm. 
(Pa.) 140. 

[a] A peaceable possession is one 
which is not contested or disputed; 
one which has been so long held 
that so far as the mere possession is 
concerned the holder of it has reason 
to feel secure. Com. v. Housknecht, 
1 alps CPacy sei. 

46. Swails v. State, 4 Ind. 516; 
Peo, v. Leonard, 11 Johns. (N. Y.) 


504. 

47. Peelle v. State, 161 Ind. 378, 
68 NE 682; Peo. v. Field, 52 Barb. 
GN.) 98> 21? 

“Tt matters. not how invalid the 
occupant’s right to possession may 
be; if he is in the peaceable and 
quiet occupancy of premises, that 
occupation cannot be forcibly in- 
vaded.” Peo. v. Field, supra. 

48. Higgins v. State, 7 Ind, 549; 
Swails v. State, 4 Ind. 516; Peo. v. 
Leonard, 11 Johns. (N. Y.) 504; Com. 


v. Everhart, 57 Pa. Super. 192. But 
compare infra § 35. 

49. Ind.—Vees v. State, 93 Ind. 
211; Higgins v. State, 7 Ind. 549; 


Swails v. State, 4 Ind. 516. 
Iowa.—Emsley v. Bennett, 37 Iowa 
15; Stephens v. McCloy, 36 Iowa 659; 
Webster v. Stewart, 6 Iowa 401; 
Bosworth vy. Farrenholtz, 4 Greene 
440; Settle v. Henson, Morr. 111. 

Kan.— Armour Packing Co. v. 
Howe, 62 Kan. 587, 64 P 42. 

N. Y.—Peo. v. Leonard, 11 Johns. 
504; Peo. v. Rickert, 8 Cow. 226; 
Peo. v. Leonard, 11 Johns, 504. 

Pa.—Com. v. Randall, 63 Pa. Super. 
238; Com. v. Everhart, 57 Pa. Super. 
192; State v. Robison, Add. 14; Com. 
Vv. Muntz,2 PalJR’ 375, 4 -PaLJ: 163; 
Respublica v. Shryber, 1 Dall. 68, 1 
L. ed. 40; Quinn v. Com., 7 Pa. Cas. 
AM lA 631, 

S)CG.—State =v. Bates;87 S. 'C.- 527; 
70 SE 170; State v. Bennett, 16 S. C. 
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regarded as in possession, and a third person who 
enters and violently keeps possession with force 
and without authority of law is guilty of forcible 
The possession must also be peaceable 
as distinguished from a mere scrambling posses- 
An actual peaceable possession, however, 
is all that is essential to maintain the action.*é 
It is immaterial whether or not such a possession 
is also rightful.47 
Title not involved. It is not necessary that the 
prosecutor should have any legal title.in the prop- 
A prosecution for forcible entry and de- 
tainer does not involve any question of title,#® and 
cannot be maintained or used as a means of trying 
title to the premises where the alleged force was 
committed,®*° or as a means of collateral attack upon 
proceedings in a civil action concerning the same.*! 
4, Force. 
there must be more force than amounts to a mere 


To constitute a forcible entry 


entry must be accompanied with 


L. 503, 18 AmD 663. 
g. v. Cokely, 
Reg. v. Connor, 


: 13s De Come: 
Brrib2 1 2, Ont.) Pr. 
139. 

“Whatever right, either of property 
or possession, the man who makes 
the entry may have, he must not 
commit a crime in exerting it; and 
he commits a crime, punishable by 
indictment, if he enters with force 
on a person having no right not 
even of possession.” State v. Robi- 
son, Add. 14. 15. 

50. Ind.—Peelle v. State, 161 Ind. 
ict 68 NE 682; Vess v. State, 93 Ind. 


N. Y.—Peo. v. Godfrey, 1 N. Y. 
Super. 240; Peo. v. Rikert, 8 Cow. 226. 

N. C.—State v. Thompson, 130 N. 
Gs Jon 41 NE 486. 

S. C.—State v. Bennett, 16 S, C, 
L. 503, 18 AmD 663. 

Tenn.—Dotson v. State, 6 Coldw 


51. Vess v. State, 93 Ind. 211. 

52. Ala.—Fowler vy. Prichard, 144 
Ala. 261, 41 S 667. 

Colo.—Goshen v. Peo., 22 Colo. 270, 
44 P 503. 

Ga.—Lewis v. State, 99 Ga. 692, 2 
SH 496, 59 AmSR 255. 

Mass.—Com. v. Shattuck, 4 Cush, 
bene Com. v. Dudley, 10 ; Mess. 

Mo.—State v. Glenn, 130 Mo. A. 
145, 108 SW 1073; State v. Richa ds, 
LOMO e Asso 

N. Y.—Willard v. Warren, 17 Wend. 
257; Peo. v. Smith, 24 Barb., 16; Peo. 
RE cating Shi 74 Misc. 384, 134 NYS 

N. C.—State v. Leary, 136 N. C. 
578, 48 SE 570; State v. Jacobs, 94 


N. C. 950; State v. Lloyd, 85 N. C. 
5733, State -v.. Ross, 49 N. GC... 315,69 
AmD? 751: 

Pa.—Thompson v. Com., 116 Pa. 


155, 10 A 188; Com. v. Housknecht, 
1 Kulp 3867; Com. v. Rees, 2 Brewst. 


564. 
| ohana Paap ng V.. “State 6. iBaxt. 
Eng.—Rex v. Smyth, 5 C. & P. 201, 
24 BCL 526. 
Vepsmith, 43a Uuienm@: 
20 CanCr 
Cas 492. 


] A peaceable entry, (1) al- 
though unlawful, if no force or vio- 
lence is used in taking or maintain- 
ing the same, is a+ mere trespass 
(Peo. v. Smith, 24 Barb. (N. Y.) 16), 
(2) even though it is against the 
consent of the occupant (Goshen v. 
Peo., 22 Colo, 270, 44 P 503; Temple 
v. State, 6 Baxt. (Tenn.) 496) (3) 
and cannot be the foundation of a 
criminal prosecution (Com. v. Randall, 
638 Pa. Super. 238). (4) Defendants’ 
act in entering on premises without 
force and taking possession of a 
stove was a trespass, and not for- 
cible entry, under Penal flaw § 2034. 


“Alta.—Rex v. Campey, 


804 [26C.J.] 


some circumstances of violence 


the peace.°* 


session shouid result.®” 


resistance would be useless.®° 


Peo. v. Baldwin, 74 Misc. 384, 134 
NYS 221. 
Trespass generally see Trespass 
f3suCy.e) 9854; 
Shattuck, 4 


53. Mass.—Com. v. 
15 Mo. A. 


Cush. 141. 
Mo.—State v. Richards, 
331. 
N. Y.—Peo. v. Field, 52 Barb. 198; 
Peo. v. Smith, 24 Barb. 16. 
INS 1 C.——_State v. Davis, L09MNeS (C; 
809, 13 SH,883, 14 LRA 206. 


Or.—Smith v. Reeder, 21 Or. 541, 
28 P 890, 15 LRA 172. 
Pa.—Thompson v. Com., 116 Pa. 


155, 10 A 138; Pennsylvania v. Robi- 
son, Add. 14; Respublica v. Devore, 
1 Yeates 501; Com. v. Johnston, 71 


Pa. Super. 548. 

Tenn.—Temple v. State, 7 Baxt. 
109. 

Alta.—Rex v. Campey, 20 CanCr 
Cas 492. 


“A forcible entry must be accom- 
panied either with actual violence 
or with circumstances tending to ex- 
cite. terror and to intimidate the 
owner or his servants from main- 
taining his rights.” Smith v. Reed- 
er) 21 ‘Or. 541, 549, 28 P3890, 15 LRA 
172. 

“There must be either actual vio- 
lence used or such demonstration of 
force as is calculated to intimidate 
or tend to a breach of the peace.” 
State v. Davis, 109 N. C. 809, 13 SE 
883, 14 LRA 206. 

[a] Mere rudeness of language, 
or slight demonstration of force 
against which ordinary firmness is 
a sufficient protection, is not indict- 
able. State v. Mills, 104 N. C. 905, 
10 SE 676, 17 AmSR 706. 

{[b] A conviction cannot be sus- 
tained where the evidence shows that 
the entry was peaceable and with the 
apparent consent of the parties in- 
terested. Brazee v. State, 9 Ind. A. 
618, 37 NE 279. 

54. Mo.—State v. Wilson, 3 Mo. 
125. 

ING) .CGi—State ivi Davis, 109) Nic. 
809, 13 SE 883, 14 LRA 206; State v. 
Jacobs, 94 N. C. 950. 

Pa.—Com, v. Rees, 2 Brewst. 564; 
Com. v. Conway, 1 Brewst. 509. 

S. (C.=State-v. ‘Cargill, 4° S.C. L. 
445, 

Eng.—Rex v. Blake, 3 Burr. 1731, 
97 Reprint 1070, 


Alta.—Rex v. Campey, 20 CanCr 
Cas 492. 
{a] Unlawfully throwing down 


the roof or chimney of a dwelling 
house in the peaceable possession of 
another is a breach of the peace 
within the requirements of the rule. 
State v. Wilson, 3 Mo. 125. 

{b] Acts in absence of prosecutor. 
—dA breach of the peace or apprehen- 
sion thereof is not to be anticipated 
as a natural sequence to a reéntry 
by breaking in made by a landlord 
upon office premises overheld by his 
tenant effected at night when neither 
the tenant nor any of his employees 
was present, so as to constitute the 
offence of forcible entry. Rex v. 


either .actual or 
threatened ;°? something amounting to a breach of 
But it is not necessary that there be 
any act of great public violence or terror,®®> or that 
the entry should be with a multitude of people,°® or 
that an actual personal injury to the person in pos- 
It is sufficient if the entry 
is accompanied with such a display of force or cir- 
“eumstances of violence or terror as to give the 
party in possession reasonable ground to believe 
that he must yield in order to “avoid a personal 
injury *8 or breach of the peace,°® or that any 
This terror may -be 
caused by accused carrying with him such an un- 
usual number of attendants or by arming himself 
in such a manner as plainly to intimate his design 


entry.®® 


Campey, (Alta.) 20 CanCrCas 492. 
55. State v. Jacobs, 94 N. C. 950. 
56. See infra § 10. 

57. . State v. Pollock, 26 N. C. 305, 
oe AmD 140; Com. v. Everhart, 57 

' Super. 192 206; State. v. Ben- 

eee UH RSE, OS 10% 503, 18 AmD 663; 

Pollen v. Brewer, 7 (C. By No 'S.,3 71797 

ECL 370, 141 Reprint 860. 

“An entry may be forcible, not 
only in respect to the violence ac- 
tually done to the person ... but 
also in respect of any other kind 
of violence in the manner of the 
entry, as by breaking open the doors 
of a house, whether any person be 
in it at the time or not, especially 
if it be a dwelling house. ... Pollen 
Vaubrewer 7, CBN Si3 71,59 2 eL 
370, 141 Reprint 860.’? Com. v. Ever- 
hart, supra. 

[a] Thus where a person oper- 
ating a flouring mill occupies a dwell- 
ing which is a part of the mill prop- 
erty, aS an incident to his employ- 
ment, and, after the termination of 
the employment and upon his refusal 
to leave the dwelling, the employer 
who owns the mill and the house 
enters the house by removing a win- 
dow sash, ejects the occupant and 
his family, and removes their goods, 
he is guilty of forcible entry, al- 
though he used no more force than 
was necessary and offered no vio- 
lence or threats to the occupant or 


his family. Com, v. Everhart, 57 Pa. 
Super. 192. 
58. N. J.—Berry v. Williams, 21 


N. J. L. 4238; Hendrickson v. Hen- 
drickson, 12 IN. J. 1.7202: 

N. C.—State v. Jacobs, 94 N. CG. 
950; State v. Pollock, 26 N. C. 305, 
42 AmD 140. 

Ss. C.—State v. Bennett, 16 S. Cc. L. 
503, 18 AmD 663 

WwW. Va.—Franklin v. Geho, 30 W. 
Va. 27, 3 SE 168. 

Eng.—1 Hawkins P. C. c 64 § 27. 

Ont-—Regsaiyv. ‘smith, 43, C170) 
B. 369. 

N. W. Terr.—Rex v. Walker, 6 Terr. 
L. 276. 

[a] An entry will be deemed to be 
forcible, (1) although the act of en- 
tering iS peaceable, if after mak- 
ing the entry the party entering for- 
cibly ejects the party in possession 
(State v. Bennett, 16 S. C. L. 508, 18 
AmD 663), -(2) or on being ordered 
to leave refuses to do so and pursues 
the party in possession with threats 
of violence to his house (State v. 
Talbot, 97 N. C. 494, 2 SE 148), (3) 
or where he enters surreptitiously 
and maintains his possession by 
force (Burt v. State, 5 S. GC. L. 413). 

59. , State v. Lawson, 123 N. C. 
740, 31 SE 667, 68 AmSR 844; State 
Ve CDavis, S109 ONC S09 AsieSHes Ssh 
14 LRA 206; State v. Armfield, 27 
Ne Cr 20%; CReesin. Smiths aoe Te. 
Q. B. 369: 

[a] Thus (1) where a man of su- 
perior strength goes to the dwell- 
ing house of another who is absent 
at the time of his arrival, remains 
there against the will of the wife, 
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to back his pretensions by force,®! by actually 
threatening to kill, maim, or beat those who con- 
tinue in possession,®? or by making use of expres- 
sions plainly implying a purpose of using force 
against those who make resistance;°* and in such 
cases it is not necessary that the party in pos- 
session should make an actual forcible resistance,®* 
or wait until actual violence is resorted to.® 
same circumstances. of force, 
are essential to a forcible detainer as to a forcible 
There may be a forcible detainer, although 
the entry is peaceable;*’ and as in the case of 
foreible entry it is not essential that an assault 
should have been committed but it would be suffi- 
cient that the acts of defendant are such as to 
cause a reasonable apprehension of physical vio- 


The 
violence, or terror 


wrangling with her and using insult- 
ing language, and, when the husband 
returns, still remains in the house 
although ordered out, and then goes 
into the yard with a club in his hand, 
cursing and making threats, this is 
sufficient to support an indictment 
for a forcible entry in the presence 
of the husband, and a detainer. State 
v. Caldwell, 47 N. C. 468. (2) Where 
defendant and four others, one with 
a crowbar, after declaring their pur- 
pose and being forbidden by the 
prosecutor, went to a shop one hun- 
dred yards away, and broke open the 
door and took possession, they were 
guilty of a forcible entry, and this, 
although the prosecutor had leased 
the shop from defendant, and upon 
the expiration of the term, without 
surrendering the possession, had 
leased for another term from de- 
fendant’s cotenant. State v. Davis, 
109 N. C. 809, 18 SE 8838, 14 LRA 206. 

60. Williams v. State, 120 Ga. 488, 
48 SH 149; Lissner v. State, 84 Ga, 
669, 11 SH 500, 20 AmSR 389; Strong 
v. State, 105 Ind. 1, 4 NE 298; Reg. 
Vat Smith, 7/435 USCH#Q: By 869s tirexeve 
Moisan, (Que.) 32 DomLR 449, 27 
CanCrCas 34. 

61. State v. Jacobs, 94 N. C. 950; 
State v. Pollock, 26 N. C. 305, 42 AmD 
140; State v. Bennett, 16 S. C. L. 503, 
18 AmD 668. 

[a] Number necessary for dem- 
onstration of force.—There may be 
a demonstration of force by less 
than three. State v. Lawson, 123 N. 
C. 740, 31 SE 667, 68 AmSR 844. 

62. State v. Pollok, 26 N. C. 305, 
42 AmD 140; State v. Benneit, 16 S. 
C. L. 503, 18 AmD 663. 

63. State v. Pollok, 26 N. C. 305, 
42 AmD 140; State v. Bennett, 16 S. 
C. L. 503, 18 AmD 663: 1 Hawkins P. 
Cle, 64> $275 

64. Williams v. State, 120 Ga. 488, 
48 SE 149; Lissner v. State, 84 Ga. 
669, 11 SE 500, 20 AmSR 389. 

65. Wylie v. Waddell, 52 Mo. A. 
ie Oakes v. Aldridge, 46 Mo, A. 


U. S.—In re Munro, 195 Fed. 
git. “819 [quot Cyc]. 

Ind. —Strong vi State, 105 Ind: ay 
4 NE 293. 
poe Ee v. Dudley, 10 Mass. 

N. Y.—Peo. v. Smith, 24 Barb. 16; 
Peo. v. Rickert, 8 Cow. 226. 

S. C.—State v. Cargill, 4 S. Cc. L. 
445, 

Eng.—1 Hawkins P. C. ec 64 § 30. 

[a] A retention of a wrongful 
possession peaceably acquired where 
no force, threats, or violence is used 
to keep the owner out is a mere tres- 
pass. Com. v. Dudley, 10 Mass. 403; 
Peo. v. Smith, 24 Barb. (N. Y.) 16. 
See also Trespass [38 Cyc 985]. 

[b] Merely refusing to vacate on 
demand, there being no use of force, 
violence, or threats, is not sufficient 
to constitute vee offense. State v. 
Cargill, 4 §. C. 

67. Inre Sree 195 Fed. 817, 819 
[quot Cyc]; Com. v. Rogers, 1 Serg. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lence. Also whoever retains a wrongful posses- 
sion by keeping an unusual number of people or 
unusual weapons or threatening to do some bodily 
hurt to the former possessor if he dares to return 
is guilty of a forcible detainer, although no attempt 
is made to reénter.®® 

[§ 10] 5. Number of Persons Making Entry. 
The number of persons making the entry is of itself 
immaterial.7° It is not necessary that the entry 
should be made by a multitude of people,”! as a 
‘single person may commit the offense;’? while on 
the other hand a large number of persons may 
actually enter upon land in possession of another 
under such circumstances that the entry will be 
no more than a simple trespass.73 

[§ 11] 6. Entry under Judicial Process. The 
force involved in the offense of forcible entry is 
private foree unlawfully exerted,’+ and the public 
force of the state lawfully exercised cannot be 
the means of a wrongful entry.7® An entry made 
with a lawful warrant executed in a lawful way 
by a lawful officer is not a forcible entry,’® al- 
though the affidavit on which the’ warrant was is- 
sued is false;** nor is a person guilty of forcible 
detainer for forcibly retaining possession of prop- 
erty which has been delivered to him and taken in 
good faith by virtue of a writ regular on its face 
and issued upon the judgment of a court of com- 
petent jurisdiction,’® although the writ may have been 
wrongfully issued.7® But where a justice acting 
without any jurisdiction assists a person in forcibly 
ejecting another who is in possession, it is a forci- 
ble entry on the part of both the justice ®° and 
the person so entering.®+ 

[§ 12] 7. Breaking into Buildings. It has been 
held that breaking into a dwelling house is a forci- 
ble entry,’? although there is at the time no person 
in the house or on the premises.$* But on the con- 
trary it has been held that such an entry, if ac- 
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effecting the entry, is a mere trespass,** and that, in 
the absence of circumstances amounting to a publie 
breach of the peace, it is not a forcible entry to 
break into an unoccupied dwelling or vacant prem- 
ises.*° So it is not a forcible entry to break into 
an outhouse,5* or merely to take off the lock of 
a house and substitute another,’? or after being 
admitted into a house to break open the door of 
a locked room.8’ One who fraudulently and with- 
out right enters into a dwelling house by means 
of a false key is liable for forcible entry under 
a statute making every person guilty of forcible 
entry who ‘‘by breaking open doors, windows, or 
other parts of a house, enters upon or into any 
real property.’’ 89 

[§ 13] ©. Persons Liable. Where a husband 
and wife are living apart from each other, the wife 
may be prosecuted for forcibly entering upon the 
Jands of the husband,®° or the husband for forcibly 
entering upon the lands of the wife.®t A landlord 
will be lable for entering in a forcible manner 
upon a tenant who holds over,®? and a joint tenant 
or tenant m common will be liable for forcibly 
ejecting his cotenant.°? Where the trustees of'a 
church have in a regular meeting decided to close 
a building belonging to the church, it is a forcible 
entry for any trustee who did not assent to such 
action °* or for the members of the congregation 9 
to afterward forcibly break into such building; but 
a man who breaks into his own dwelling which is 
forcibly detained from him by one who has the 
bare custody of it is not hable for a forcible 
entry.°® All persons who accompany another for 
the purpose of making a forcible entry are jointly 
liable whether they actually enter upon the prem- 
ises or not.°7 But one who did not participate in 
the entry and had no knowledge thereof cannot be 
convicted.®§ 


[§ 14] 


D. Prosecution and Punishment—1. 


companied with no more violence than is incident to 


iS Rew CPa)i124; \Cole'v, Reece,. 47 
Pa, Super. 212. ; 
68. Dickinson v. Maguire, 9 Cal. 


46, 49; Bllis v. State, 124 Ga. 91, 52 
SE 147. 

“If, when the possession of the 
premises is demanded of the party, 
he, by word or act, look or gesture, 
gives reasonable ground to apprehend 
the use of force to prevent the right- 
ful claimant from obtaining peace- 
able possession, this would be suffi- 
cient.” Dickinson v. Maguire, supra. 

69. In re Munro, 195 Fed. 817, 819 
[quot Cyc]; Peo. v. Rickert, 8 Cow. 
€N. Y.) 226; 1 Hawkins P. -C.\¢ 64 


30. 
: Rex v. Blake, 3 Burr. 1731, 97 


Ror 1070 
int F 

71. Bis.) is 413% 

See 


Ike Burt Vestacte, 
State ivorBurte S.C) 2 489. 
also supra § 4 note 18. 

72, State v. Caldwell, 47 N. C. 
468; State v. Bennett, 16 S. C. L. 508, 
18 AmD 663; 1 Hawkins P. C. c 64 
§ 29. 

[a] The superior strength of a 
single person, combined with demon- 
strations of violence, has the same 
tendency to intimidate and to cause 
a breach of the peace as a large num- 
ber of persons. State v. Caldwell, 47 
N. C. 468. 

73. Rex v. Blake, 3 Burr. 1731, 97 
Reprint 1070. See also supra § 9. 

74, See cases infra note 75. 

75. Sewell v. State, 61 Ga. 496; 
Hafner Mfg. Co. v. St. Louis, 262 Mo. 
621, 644, 172 SW 28 [quot Cyc]; Com. 
v. Shaffer, 32 Pa. Super. 375. 

fa] Entry under right of eminent 
domain.—Where a railroad company 
has condemned land and duly per- 
fected its title thereto, its employees 


may enter upon the premises and re- 
move the permanent buildings there- 
on without liability to prosecution for 
forcible entry, provided they do not 
abuse their power. If the former 
owner’s refusal to surrender posses- 
sion renders an entry by force nec- 
essary to oust him, such entry is 
not the act of an individual to en- 
force a private right, but the act of 
the public to enforce a public right. 
Com. v. Shaffer, 82 Pa. Super. 


375. 

Sewell v. State, 61 Ga. 496. 
Sewell v. State, 61 Ga. 496. 
Vess v. State, 93 Ind. 211. 
Vess v. State, 93 Ind. 211. 
State v. Anders, 30 N. C. 15. 
State v. Anders, 30 N. C. 15. 
Com. v. Johnson, 3 Pa. Co. 641; 
i) Hawkins: Po iG) e.64 -$. 26; Rex=v. 


a, Say. PIERS 96 Reprint 
83. See cases supra note 82. 


84. Lewis v. State, 99 Ga. 692, 26 
SE 496, 59 AmSR 255. See also Tres- 
pass [388 Cyc 985]. 


acon Com. v. Leach, Add. (Pa.) 

ao Com. v. Rees, 2 Brewst. (Pa.) 
87. State v. Leary, 136 N. C. 578, 

48 SE 570. 

hee State v. Pridger, 30 N. C. 


g9. Winchester v. Becker, 4 Cal. 
A. 382, 384, 88 P 296 (‘The meaning 
of the provision is that any opening 
of a closed door or window involv- 
ing the use of force is to be regard- 
ed as ‘breaking open’ the door or win- 
dow or house. This was the con- 
struction given to the term ‘break’ 
as entering into the common-law defi- 
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The second of the early 


,nition of burglary; and we can see 


ne reason why a different construc- 


tion should be given to it in the 
provision now under considera- 
tion’’), 

90: “Rex “v. “Smyth, 5 (Coe P. 207, 
I M.-& Rob. 156.924 ECL 526. 
pees Com. v. White, 18 Phila. (Pa.) 


92: ‘Com. v2, Kensey, 2) Parsavmds 
Cas yi(Pa. ) 340i 23) abd R233) 25m alae 
119. See also Landlord and Tenant 


[24 Cye 1406]. 
93. Com. v. Oliver, 2 Pars. Eq. 


Cas) (Pap4-4203? In Hawkins  Pasc 
c 64 § 33. See also Joint Tenant 
[23 Cyc 493]; Tenancy in Common 
[38 Cyc 85]. 

94. Com. v. Oliver, 2 Pars. Ea. 
Cas. (Pa.) 420. 

95. Peo. v. Runkle, 9 Johns. (N. 
Wea While 

96. State v. Curtis, 20 N. C. 363; 
Com. v. Prison Keeper, 1 Ashm. 
rai 1405; 1° Hawkins PB. (Co (ec) 64 

3 


97. State v. Bennett, 16 S. C. 503, 
O45 er 663; 1 Hawkins P. C. c 64 


98. State v. Glenn, 130 Mo. A. 
145, 108 SW 1073 (defendant had been 
dispossessed under judicial process 
in his absence; without defendant’s 
knowledge and in his absence defend- 
ant’s son and another opened the 
doors and windows that had been 
nailed up and moved the household 
goods back into the house and de- 
fendant on returning found the house 
as he had left it; it was held that 
he was not guilty of forcible 
entry). 

99. Proceedings by inquisition see 
infra § 179. 
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English statutes! provided for a summary convic- 
tion, for a forcible entry, by a justice of the peace 
on view, the justice being authorized to go upon 
the premises, remove the force, and convict, fine, 
and imprison the wrongdoer.2 This statute has 
been held to be in force in a few jurisdictions in 
this country,® but in most of the states it seems that 
‘the proceeding is unknown.* In proceedings under 
this statute there could be no award of restitu- 
tion.© Under the statutes providing the summary 
proceedings, upon view of the justices, it seems to 
have been thought that defendant was not entitled 
to plead or be heard in defense; in other words, that 
the proceedings was wholly ex parte. And it has 
not been decided otherwise. Where the question 
has been discussed, however, the opinion is that 
defendant must be given an opportunity to be 
heard in defense as well upon the proceedings to 
convict as upon the inquisition following them.® 
And it has been decided that he may plead the 
statute of limitations of three years’ quiet pos- 


session.” 

[§ 15] 2. Proceedings by Indictment—a. The 
Indictment °—(1). In General. The indictment 
must allege sufficient facts to show upon its face 
the commission of an indictable offense,® and so 
must set out with clearness and certainty all the 
facts essential to cunstitute the offense charged.'° 
It is sufficient if the offense is stated with such 
clearness that the jury may readily understand its 
nature, and defendant prepare his defense, and the 
court pronounce judgment according to the rights 
of the case.1!. If the indictment is under a statute 
it is sufficient if it follows the language of the 
statute,!? unless the statute fails to define or set 


HoeSt.e15. Rich, 0 Ces 9. 
: Adams v. Horr, 6 D. C. 45; State | Rex v. Blake, 


FORCIBLE ENTRY AND DETAINER 


State v. Eason, 
3 Burr. 


= 
» 


[§§ 14-17 


out the facts which constitute the offense.1? How- 
ever, indictments which misrecite the statute in a 
material point, or in which material allegations are 
set forth conditionally, are bad.'* 

[§ 16] (2) Allegations as to Force. The allega- 
tions of the indictment must be sufficient to show 
the use of that degree of force or violence which 
is essential to constitute the offense charged,!> but 
no particular or technical form of words is neces- 
sary.° To allege that defendant entered with 
force and arms is insufficient,” that being the 
technical term employed to designate the force 
which the law ascribes to every common trespass,18 
but if other words are added which import actual 
violence the indictment is good.1® Alleging the 
entry to have been unlawful and with strong hand 
is sufficient;2° and if the words are found in 


‘the statute, they should appear in the indictment.?# 


The words ‘‘with strong hand’’ mean something 
more than a mere trespass and are technically ap- 
propriate to designate the degree of force necessary 
to constitute the offense.2?, The necessity of setting 
out the particular facts constituting the force or 
violence used has been both asserted ** and de- 
nied.24 The same allegations as to force are neces- 
sary in an indictment for a forcible detainer as for 
a forcible entry,?> but where the indictment charges 
a forcible detainer only, it is not necessary to al- 
lege whether the original entry was forcible or 
peaceable.?® 

[§ 17] (8) Allegations as to Possession or Title. 
An indictment for a forcible entry must charge 
that the prosecutor was in the actual and peaceable 
possession of the premises at the time Of the al- 


leged offense,** but need not state that he was per- 


70 N. C., 88;|]R. 357, 101 Reprint. 1432. 
Wisi Sue Eve 18. 


v. Morgan, 59 N. H. 322; Com. v.{print 1070; Rex v. Wilson, 8 T. R.|Com. v. Taylor, 5 Binn. (Pa.) 277; 

Toram, 2 Pars. Eq. Cas. (Pa.) 411, | 357, 101 Reprint 1432, Rex v. Wilson, 8 T. R. 35%, 101 Re- 

3 PaLJR 346, 5 PaLJ 296; Blythe v. 10. State v. Eason, 70 N. C. 88. print 1432. 

Wright, 2 Ashm. (Pa.) 428; 1 Haw- {[a]' On an indictment for break- 19. Harding’s Case, 1 Me. 22; Peo. 

kins P. C. c 64 8 7. ing into a house the indictment must |v. Farrell, 5 Silv. Sup. 23, 8 NYS 
3. Blythe v. Wright, 2 Ashm. (Pa.) | allege either that the house was a| 230; Rex v. Wilson, 8 T. R. 350,08 OF 


State v. Leathers, 31 Ark, 44; 


428. 

[a] In New York the statute was 
reénacted. Peo, v. Anthony, 4 Johns. 
198. 

{b] Where the English statutes 
are in force, justices of the peace in 
this country have the same authority 
as the justices in England. State v. 
Huntington, 5 8. Cc. L. 111. 

4. 2 Bishop Cr. L. § 493. i ; 

[a]. In North Carolina the distri- 
bution of judicial power by Const. 
art 4 is a virtual repeal of ali laws 
giving justices of the peace juris- 
diction in cases of forcible entry and 
detainer except for the purpose of 
binding over defendant to the su- 
perior court. State v. Yarborough, 
70 N.C. 250. 

5. Blythe v. Wright, 2 \Ashm. 
(Pa.) 428; 1 Hawkins P. C. c 64 § 9. 

Restitution see infra § 34. 

6G Rex v. Wilson, 3 A. & E. 817, 
30 ECL 3871, 111 Reprint 624 (‘‘there 
seems no stronger reason for sum- 
moning him in the last stage to de- 
fend his property than in the first, 
when he may be deprived of his lib- 
erty and fined’’). 

7 Reg. v. Layton, 1: Salk: 353, 91 
Reprint 309 (where “the court also 
held, that though the conviction was 
only of forcible detainer upon view, 


yet it was traversable upon the 8 
H. 6, 9, by him that had been three 
years in quiet possession, as well 


as upon a finding by inquisition, and 
that because the party is to be im- 
prisoned’’). 

8. See generally Indictments and 
Informations [22 Cyc 157]. 


dwelling house or that the prosecu- 
tor or a member of his family was 
present. State v. Morgan, 60 N. C. 
2438. See also supra § 12. 

11. Kersh v. State, 
Peo, Neaatarrel,. 5) Silv.) Supe are sas 
NYS 230. 

12. Peo, v. Farrel, 5 Silv. Sup. 23, 
8 NYS 230. 

13. State v. Smith, 66 Mo. A, 403. 

14. Farr v. Hast, Cro. Bliz. 186; 
Cromwell's Case, Yelv. 15. 

15. State v. Leathers, 31 Ark. 44; 


Com, v. Brown, 138 Pa. 447, 21 A 
17; Com. v. Taylor, 5 Binn. (Pa.) 
277; Rex v. Blake, .8 Burr. 1731, 97 
Reprint 1070; Rex v. Wilson, 8 T. 
R. 357, 101 Reprint 1432. See also 
supra § 9. 


16. Rex v. Wilson, 8 T, R, 357 
101 Reprint 1432. : 
17. State v. Leathers, 31 Ark. 44; 


, 


’ 


Com. v. Brown, 138 Pa. 447, 21 A 
17; Com. v. Taylor, 5 Binn. (Pa.) 
277; Rex v. Blake, 3 Burr. 1731, 97 


Reprint 1070; Rex v. Gillet, 3 Burr. 
1707, 97 Benrint 1057; Rex v. Atkins, 
3 Burr. 1706, 97 Reprint 1057; Rex 
v. Storr, 3 Burr. 1698, 97 Reprint 
1053; Harvey v. Brydges, 14 M. & W. 
437, 1538 Reprint 546; Rex v. Deacon, 
R. & M. 27, 21 ECL 696; Rex v. Wil- 
son, 8 T. R. 357, 101 Reprint 1432. 
[a] A possible limitation of the 
rule occurs where the entry is into 


a dwelling house, a man’s castle of, 


the old law, when it has been said 
that vi et armis is a sufficient show- 
ing of force. Rex v. Storr, 3 Burr. 
1698, 97 Reprint 1053; Rex v. Bat- 
hurst, Say. 225; Rex v. Wilson, 8 T. 


24 Gal 190i; - 


Reprint 1432. 

20. Com. v. Shattuck, 4 Cush. 
(Mass.) 141; Cruiser v. State, 18 N. 
J. L. 206; State v. Whitfield, 30 N. 
C. 315; Rex v. Wilson, 8 T R. 357, 
101 Reprint 1432, See Rex v. Nichols, 
2 Ld. Ken. 512, 96 Reprint 1262 (“for- 
cibly and unlawfully” breaking a 
close). 

21. Com. v. Brown, 138 Pa. 447, 
21 A 17; Rex v. Cox, 2 Bulstr. 258, 
80 Reprint 1105; Warner’s Case, Cro. 
Eliz. 461, 78 Reprint 714; Mildward’s 
Case, Cro. Bliz. 938, 78 Reprint 352; 
Reg. v. Baker, 11 Mod. 235, 88 Re- 
print 1011; Rex v. Bathurst, Say. 225, 
96° Reprint .860. 

“Roll Justice said, that there ought 
to be manu forti in the endictment, 
according to the statute, to distin- 
guish this kind of entry from an 
ordinary trespass by entering into 
another’s land, which is not so vio- 
lent as a forcible entry is supposed 
to be.” Style 135, 82 Renrint 589, 

22. Com. v. Shattuck, 4 Cush. 
(Mass.) 141; State v. Whitfield; 30 
N, C. 315; Rex v. Wilson, 8 T. R. 357, 
101 Reprint 1432. . 

23. State v. Smith, 66 Mo. A, 403 
(where the facts constituting the of- 
rare were not set out in the stat- 
ute). 

24. Peo. v. Farrel; 5 Silv. Sup. 28, 
8 NYS 230. : 


25. ees v. Brown, 138 Pa. 447,, 


CAAT. 
26. Fitz-Williams’ Case, Cro. Jac. 
19,79 Reprint 17. 


27. Ark.—Winn v. State, 55 Ark, 
360, 18 SW 875. 


a } = 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘ 


“i [§ 19] 


he et eee 


§§ 17-21] 


sonally present.?® 


[§ 18] (4) 


necessary.°" 


to possession.®® 


and the evidence is fatal.%° 
(5) Conclusion, 


Ky.—Com. v. Orr, 5 KyL 687. 
MeN G.—— State, vevsryant,.d 0svNe .c. 
436, 9 SE 1. 

Pa.—Com. v. Brown, 138 Pa. 447, 
DACA 

Tenn.—Black v. State, 8 Yerg. 588. 

[a] Alleging the possession under 
a “whereas” does not render the in- 
dictment defective. Winn v. State, 


55 Ark, 860; 18 SW 375; Rex v. 
Holmes, 1 Mod. 73, 86 Reprint 742. 
{b] That the prosecutor “was 


then and there possessed of the 
house,” etc., sufficiently shows that 
he was in possession at the time of 


the entry. Black v. State, 3 Yerg. 
(Tenn.) 588. ] , 
[c] Alleging possession in a mar- 


ried woman whose husband is alive 
and not living apart from her is 
fatal. In such cases the possession 
is in the husband and should be_ so 
alleged. Com. v. Kensey, 2 Pars. Ea. 
Cas. (Pa.) 401, 3 PaLJR 233, 5 PaLJ 
Ml); 

{d] "That prosecutor “was seized’ 
is not a sufficient allegation of actual 
possession. State v. Bryant, 103 N. 
Go436. 9 SB. 

28. Com. v. Orr, 5 KyL 687; State 
Cy 6143) State, -v-. 


¢v. Shepard, 82 N. 
Hort, 20 N° C. 332. 

29. Harding’s Case, 1 Me. 22; State 
Vo Wanithield,..30\ UN. “Co 8153" Rex. v. 


Blake, 3 Burr. 1731, 97 Reprint 1070; 
Reon ivan @hild a2 Coxm©. (Cy 1025 Res: 
Wee Studd, 14 Th URED. ON. soe) 030% 
Rex v. Stroude, 2 Show. 149, 89 Re- 
print 852; Rex v. Serjeant, 1 Vent. 
23, 86 Reprint 16. 

80. Harding’s Case, 1 Me. 22; Reg. 
WemO@nildanayCoxuG, Gi 12. 

State v. Whitfield, 30 N. C. 

Sie 

32. Foust v. Terr., 8 Okl. 541, 58 
5 So 23 

33. Peo. v. Nelson, 13 Johns. (N. 
Y.) 340; Peo. v. King, 2 Cai. (N. Y.) 
98, Col. & C. Cas. 364; Peo. v. Shaw, 
i, GN. Y2); 1255 State v. Butler, 1 
Nee CO. 2145) Com) Vv. Brown; “138* Pa. 
447, 21 A 17; Vanpool v. Com., 13 Pa. 
391; Torrence v. Com., 9 Pa. 184; 
Burd v. Com., 6 Serg. & R. (Pa.) 252; 
Com, v. Toram, 2 Pars, Hq. Cas. (Pa.) 
Ati '3) Palisre 46; 0 Palod 72965, Rex 
v. Dormy, 1 Ld. Raym. 610, 91 Re- 
print 1308; Reg. v. Taylor, 7 Mod. 128, 
87 Reprint 1138; Ley Roy v. March, 1 
Sid. 101, 82 Reprint 995; Rex v. Wil- 
HOw Se Deke 9O0l, LOL Reprint 
1432. 

[a] Under the statute (8 Hen. VI) 
it was necessary to allege that the 


Such possession, however, is all 
that need be alleged,?® it being unnecessary to al- 
lege any title in prosecutor,2° or lack of title in 
defendant,*4 or to state who was the owner of 
the premises,*? unless the indictment is brought un- 
der those statutes providing for restitution which 
require the prosecutor to have a certain estate or 
interest in the premises, in which case the indict- 
ment must allege such an estate or interest as to 
bring him within the provisions of the statute.?3 
In forcible detainer the indictment must allege the 
prior possession of the prosecutor.*4 

Description of Premises. 
dictment must describe the premises where the al- 
leged offense was committed with certainty °° such 
as will inform defendant of the specific charge 
which he is to meet and enable the justice or 
sheriff to restore the injured party to: possession ;*° 
but certainty to a reasonable intent is all that is 
And 1t seems that some less degree of 
certainty may be permitted in cases where the 
prosecution is merely to punish defendant, than 
where the prosecutor is also seeking to be restored 
A material variance between de- 
scription of the property as laid in the indictment 


In jurisdictions where 
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[§ 20] 
The in- 


[§ 21] 
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statutes making forcible entry and detainer indict- 
able are in force, it is proper that the indictment 
should conclude against the form of the statute.‘° 
An indictment concluding against the form of the 
statute may be sustained if the facts charged con- 
stitute an offense either by statute or at common 
law, and even where there is no statute these 
words have been regarded as surplusage and the 
indictment sustained where it was otherwise good 
as a common-law indictment.42 

(6) Joinder of Offenses. 
entry and forcible detainer, although they may con- 
stitute different offenses, may be charged together 
in a single count of the indictment.*? 
dictment contains charges that are distinct and 
grow out. of different transactions the court will 
compel the state to elect or will quash,4* but where 
it appears that the charges in the several counts 
relate to the same transaction, varied and modified 
merely to meet the probable proofs, the: court can- 
not either quash or compel an election,4® and if 
either count is good the indictment should be sus- 
tained as to that count.t® : 

b. Pleas.*7 
pleaded in bar of a prosecution for forcible entry 


Both forcible 


If. the in- 


A former acquittal may be 


and detainer where it appears that it was the same 


prosecutor was seized of an estate 
of freehold. Peo. v. Nelson, 18 Johns. 
(N. Y.) 340; Vanpool v. Com., 13 Pa. 
391; Reg. v. Taylor, 7 Mod. 123, 87 
ae 1138; 1 Hawkins P. C. c 64 


_ [b] Under the statute (21 Jac. I) 
it was necessary to allege that the 
prosecutor was possessed of such 
an estate as to bring him within the 
provisions of that act. State v. But- 
ler, 1 N. C. 414; Rex v. McKreavy, 5 
UMC. .Q. BuO )S. 6255-1 Hawkins P: 
C.e64'§ 38. 

[c] There need not be an express 
allegation that the prosecutor was 
seized of a freehold estate if there 
are other words in the indictment 
which sufficiently show that su¢eh 
was the case. Fitch v. Remon 
cam, 3 Yeates (Pa.) 49. 

[ad] Stating that prosecutor was 
Gisseized (1) necessarily implies a 
previous seizin. (Com. y.! Fitch, 4 
Dall. .(Pa.) 212;°1 L: ed. 805: 1 Haw- 
kins” PAC. p' 14852’) “Buty the diss 
seizin must be positively alleged. 
Rex v. Dormy, 1 Ld. Raym. 610, 91 
Reprint 1308. 

[e] Where persons disseized are 
joint owners, it must be so stated 


in the indictment. Respublica v. 
Sloane, 2 Yeates (Pa.) 229. 
{f] The indictment need not 


state when the prosecutor was seized 
on the premises. Respublica  v. 
Shryber, 1 Dall. (Pa.) 68, 1 L. ed. 
4 


0. 

[g] Stating that prosecutor was 
seized is sufficient without specify- 
ing of what estate. Rex v. Dillon, 2 
Chit, 304, (18-M@lL 653: 

34. Com. v. Brown, 138 Pa. 447, 
214 17. 

35. Vanpool v. Com., 13° Pa. 391; 
McNair v. Rempublicam, 4 Yeates 
(Pa.) 326; State v. Walker, 4S. CG. L. 
255; 1 Hawkins P. C. c 64 § 37. 

86, Vanpool v. Com., 13° Pa. -391; 
Stateryv.ewalker,—4 Si,Cy 255.501 
Hawkins P. C. c 64 § 38. 

STs MOLbencete Vi. COM... 201. eas 
184. 

[a] Descriptions held sufficient.— 
(1) “All that piece of land, contain- 
ing twenty-six acres and one hun- 
dred and fifty perches, and the al- 
lowance of six per cent., it being a 
part of a large tract known as the 
Peter Jackson improvement, adjoin- 
ing lands of Daniel Henderson on 
theseast.  " Vanpool vy. Com., 13" Pa. 
391, 398. (2) “About eight acres of 
meadow land, being in the west half 


transaction,*® but the plea is not available to one 


of the northeast fourth of the north- 
east quarter of* section 15, township 
61, range 13, Knox county, Misscuri.’”’ 
State v. Vansickle, 57 Mo. A. 611, 612. 
°3) “A certain close of two acres of 
arable land, situate in Shirley town- 
ship, in the county aforesaid, being 
part of a large tract of land adjoin- 
ing lands of Andrew Dimond and 
Henry EHosheli:7) Dean iv. Conpin3 
Serge. & R. (Pa.) 418. (4) “A certain 
tavern-stand, with the appurtenance, 
including about five acres of land 
adjacent thereto, situate at the 

Mount Pleasant and Union cross- 
road, in KE. township, A. county.” 
Torrence v. Com., 9 Pa, 184, 

[b] A description which would 
be sufficient in ejectment (1) has 
been held to be sufficient in forcible 
entry and detainer. Vanpool v. Com., 
1S pea oo Ls] Deane ves COM amiSenes 
& R. (Pa.) 418. (2) But it has also 
been held that there must be at least 
that degree of certainty. McNair 
v. Rempublicam, 4 Yeates (Pa.) 
326. 

{c] The word “dwelling-house” 
embraces the land on which it stands 
and an allegation of its forcible de- 
tention sufficiently charges the de- 


tention of the land also. Endsley vy. 
State, 76 Ind, 467. 
38. Peelle v. State, 161 Ind. 378, 


68 NE 682 (‘fat the county of Starke 
and State of Indiana, ..'. a certain 
dwelling-house and lands in said 
county situate” is sufficient); Strong 
v. State, 105 Ind. 1, 2 (“A,.certain 
store-room situate on Main street, 
in the town of Akron, in said county 
and State, and then and there being 


in the possession. of said Mattie 
Smith’). 
89. Ball v. State, 26 Ind. 155. 


40-7 U.S. yn. Griftin, 01 Ds Osos 

41) Com. ‘v..) phattuck 14.) Cush: 
(Mass.) 141. : 

49> Com. ‘v.., Shattuck, 14) (Cush: 
(Mags.) 141; Cruiser v. State, 18 N. 
die iy OA OG 

43. Lewis v. State, 99 Ga. 692, 26 
SE 496, 59 AmSR 255; Blackwell v. 
State, 74 Ga. 816; Com. v. Miller, 
HO ae aL 21 Ge 

44. State v. Eason, 70 N. C. 88. 

45. State v.- Robbins, 123 N. C. 
730, 31 SE 669, 68 AmSR 841; State 
vi Mason, -( 0) Ny Oa ose 

46. ‘State .v.. Bason, 70-Ny Coss: 

47. See generally Criminal Law 

52 


48. State v. Lawson, 123 N. CG 
140, 31 SE 667, 68 AmSR 844, 
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jointly indicted for the same offense in the second 
indictment who was not a party to the former prose- 
cution.*° 

[§ 22] ¢. Issues, Proof, and Variance. The 
issues must conform to the rules governing other 
criminal eases.®° 

Variance. The offense must be established as 
alleged in the indictment, otherwise it cannot be 
sustained.®! 

[§ 23] d. Evidence—(1) Burden of Proof.®? 
The burden of proof is on the prosecution to show 
all the facts essential to sustain a conviction,°’ as 
for instance, a prior possession in the prosecutor °* 
and an unlawful detention on the part of defendant 
by force with a strong hand or by menace or 
threats.°5 

[§ 24] (2) Admissibility °°—(a) In General. 
Evidence of an assault,upon the person of the party 
in possession is admissible to show the character of 
the entry,®7 and evidence that the party making the 
entry remained in possession is admissible to show 
that he made his entry complete,®* although he is 
not charged with a forcible detainer.®® Tax re- 
ceipts, while not alone evidence of actual posses- 
sion,®° are admissible to strengthen other evidence 
of actual possession.* Evidence that a civil action 
for the same offense is pending is irrevelant and 
inadmissible.®? 

[§ 25] (b) Evidence of Title. As the title to 
the premises is not in issue and cannot be tried,®* 
evidence of title is ordinarily inadmissible,®* and 
cannot be introduced either to justify the force,®® 
or to avoid restitution.°® However, it has been 
held that, although defendant cannot justify by 
showing title in himself, he may controvert the 
facts by which the prosecutor attempts to show 
title in himself.%7 

[§ 26] (3) Weight and Sufficiency. The weight 
and sufficiency of evidence is determined by the 
rules applicable in criminal prosecutions generally.®® 


49. State v. Lawson, 123 N. C. 63. 
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See supra § 8. 


[§§ 21-31 


Tax receipts alone are not sufficient evidence of 
the prosecutor’s actual possession.®? 

[§ 27] e. Trial—(1) In General. Where the 
action is by indictment the trial does not differ 
from that in other criminal cases,"° except, perhaps, 
after the removal of an indictment, when, if resti- 
tution is asked, it is incumbent upon defendant to 
plead more quickly than in the ordinary course." 
The effect of the plea, the traverse of the force as 
it is often called, upon yranting restitution before 
conviction, is in dispute, some cases holding that it 
does not prevent the exercise of the court’s dis- 
eretionary right,*? and others holding the contrary.” 
A proffered traverse of the force cannot be re _ 
fused.”* y 

[§'28] (2) Witnesses. Where the law disquah- 
fies parties interested from being witnesses,’® they 
who are entitled to restitution are incompetent to 
testify in actions of forcible entry or detainer.7® 
The injured party may testify, however, in the . 
exclusively penal action.” 

[§ 29] (3) Questions of Law and Fact. The 
question of possession is a mixed one of law and 
fact.‘§ Whether, if there is evidence of posses- 
sion, that evidence is true, is a question of fact 
for the jury;"® but whether, admitting the evidence 
to be true, the possession shown is of such a char- 
acter as will be protected against a forcible entry 
is a question of law for the court.S° In a prosecu- 
tion for forcible detainer based upon alleged 
threats of violence it is a question for the jury 
whether such was the import of the language used.*+ 
Where defendant entered upon lands in another’s 
possession, plowed up his crops, and erected a 
fence to keep him off the land, a motion for a 
verdict of acquittal was properly refused in a prose- 
cution for forcible entry and detainer.®? | 

[§ 30-31] (4) Verdict.8* Where both forcible 
entry and forcible detainer are charged in the same 
indictment, defendant may be acquitted of one 


Law §§ 2000-2614. 


740, 31 SE 667, 68 AmSR 844, 64, Ind.—Higgins y. State, 7 Ind. 71. Rex v. Marrow, Cas. t. Hardw. 
50. Reg. v. Harland, 2 Lew. C. C. | 549. 174, 175, 95 Reprint 112 (“If upon 
170. See generally Indictments and N. Y.—Peo. v. Rickert, 8 Cow. 22 an indictment being removed, the 


Informations [22 Cyc 445]. 


Pa.—Quinn v. Com., 


7, Pa. Gas: 417, prosecutor does not apply for resti- 


51. State v. Smith, 24 N. C. 127/11 A 531; Com. v. Johnston, 71 Pa. | tution, then it will go on in the com- 
(an indictment charging a forcible | Super. 548. mon course, by imparlance, rule to 
entry into the field of the prosecu- S. C.—State v. Bennett, 16 S. C.| plead, etc. but if he moves for 
trix, she being then and there pres-| lL. 508, 18 AmR 663 restitution, as he may do, that will 
ent, cannot be sustained by evidence Eng.—Reg. Vv. Childs, 2 Cox C. C.| accelerate proceeding, and put the 
that defendant entered peaceably into | 102. defendant to plead quickly”). . 
the field and from there threw stones Ont.—Reg. v. Cokely, 13 U. C. Q. Restitution proceedings see infra 
against the house, the owner being |B, 521. 35. 
within the house). Que.—Rex v. Moisan, 32 DomLR 72. Dyer 122b note 24, 73 Reprint 

52. See generally Criminal Taw | 449, 27 CanCrCas 34. 269; Rex v. Marrow, Cas. t. Hardw. 
§§ 993-1004. . W. Terr.—Rex v. Walker, 6/174, 95 Reprint 112. 

53. Com. v. Housknecht, 1 Wulp| Terr. L. 276, 73. Rex v. Burghes, 1 Keb. 600, 
(Pa.) 367. 65. Peo. v. Leonard, 11 Johns. (N.|83 Reprint 1135; Rex yv. Bengough, 

54, Com. v. Randall, 63 Pa, Super. | Y.) 504; Black v. State, 3 Yerg.|3 Salk. 170, 91 Reprint 757; Reg. v. 
238. , (Tenn.) 588 Winters, 2 Salk. 588, 91 Reprint 493. 

55. Com. v. Randall, 63 Pa. Super. 66. Respublica v. Shryber, 1 Dall. 74. Bream v. Darnell, 2 Keb. 571, 
238. (Pa.) 68, 1 L. ed. 40. 84 Reprint 359. 

56. See generally Criminal Law 67. Peo. v. Nelson, 13 Johns. (N. 75. See Witnesses [40 Cyc eee 
§§ 1092-1112. Y.) 34 76. Rex v. Williams, 9 B. & 


57. Higgins v. State, 7 Ind. 549 
(such evidence cannot be excluded | 199 


on the ground that the assault and [a] 


ac ee Criminal 


Law 549, 17 ECL 248, 109 Reprint B08: 


Rex v. Beavan, R. & M, 242, 21 ECL 


§§ 1559- 


Reasonable doubt. — The evi- | 742. 


battery is also.a distinct offense). | dence must be sufficient to establish 77. Kersh v. State, 24 Ga, 191, 
58. Lissner v. State, 84 Ga. 669, | defendant’s guilt beyond a reason- 78. Peo. v. .Fields, 52 Barb. (N. 
11 S® 500, 20 AmSR 389. able doubt. Com. vy. Housknecht, 1] Y.) 198. 
59. Lissner v. State, 84 Ga. 669,| Kulp (Pa.) 367. 79. State v. Leach, Add. (Pa.) 
11 SE 500, 20 AmSR 389. [b] Evidence held sufficient: (1) | 352. 
60. See infra § 26. To sustain a conviction of forcible 80. State v. Leach, Add. (Pa.) 
61. Quinn v. Com., 7 Pa. Cas. 417, | detainer. Ellis v. State, 124 Ga. 91, | 352. 
HL eels 52 SE 147. (2) To sustain a convic- 81. Peo. v. Fields, 52 Barb. (N. 
62. Lewis v. State, 105 Ga. 657,|tion of forcible entry and detainer. | Y.) 198; Peo. v. Rickert, 8 Cow. (N. 
21 SE 576. Rex v. Walker, 6 Terr. L. 276. R45) 226; Com. v.. ‘Randall’ 63) ‘Pa 
fa] Reason for the rule is that 69. Quinn v. Com., 7 Pa. Cas. 417; | Super, 238, 
the civil action is no bar to a crimi-|11 A 581. 82. State v. Bates, 87 S. C. 527, 70 
nal prosecution: for the same act. 70. Rex v. Morrow, Cas, t. Hardw. | SE 170. 
Lewis v. State, 105 Ga. 657, 31 SE |174, 95 Reprint 112; Rex v. Harland, 83. See generally Criminal Law 
576. 2 Lew. C. C. 170. See also Criminal | § 2751 et seq. 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 31-35] 


and convicted of the other.8t But where the evi- 
dence fails to support either branch of the charge, 
a new trial should be awarded.*® Where both of- 
fenses are charged in the same indictment, if one is 
defectively set out but the other properly, defend- 
ant may be convicted of the one offense which is 
properly charged.** Where both counts are properly 
charged, a general verdict of guilty is a verdict of 
guilty on both counts unless defendant demands a 
separate verdict on each count.’ In forcible de- 
tainer after a peaceable entry, a verdict of ‘‘guilty 
of peaceable entry and forcible detainer’’ is good;88 
both the peaceable entry and the forcible detainer 
must be found.’® 

[§ 32] f. Fine.°° Where, on an appeal from 
proceedings before a justice, the case is tried de 
novo in a higher court, that court may impose any 
fine within the limits of the statute, although 
greater in amount than the justice had jurisdiction 
to impose.*! 

[§ 33] g. Damages and Costs.°2 It is provided 
by the English statute,9* that if defendant pleads 
three years’ possession in bar of restitution and 
the plea is decided against him he shall pay such, 
costs and damages as the judges or justices shall 
assess,°4 but in no other case can damages be 
awarded in a criminal proceeding.®®> Where defend- 
ant is acquitted on the merits, costs cannot be 
taxed against the prosecutor unless the prosecution 
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was frivolous or malicious.% 

[§ 34] 3. Restitution *’—a. Right to Restitu- 
tion. In the absence of statute there can be no 
restitution of possession in a criminal proceeding 
for forcible entry and detainer,®® and the early 
English statutes °° contained no such provision.! 
This was remedied by two later statutes? which 
provided that the injured party might be restored 
to possession.* And this might be done even be- 
fore trial and conviction, it being considered a mat- 
ter within the court’s discretion.t But when thus 
granted, an additional showing by way of affidavit, 
that the party was entitled to the relief, was nec- 
essary.© These statutes were construed as provid- 
ing for a restitution only where the prosecutor 
was seized of an estate of freehold,® but by a later 
statute’ the right was extended to tenants of 


lesser estates. These statutes are in effect in 
some of the states.® 
[§ 35] b. Proceedings to Procure Restitution. 


Under the statutes authorizing an award of resti- 
tution a justice cannot proceed summarily, but only 
by way of an inquest and with the intervention of 
a jury,’® and defendant must be given notice of 
the inquest and an opportunity to be heard.11 De- 
fendant may traverse the force found by the jury,’ 
and if he does so restitution cannot be awarded 
until the traverse is tried and found against him 
by another jury.4® The traverse need not be in 


84 Strong v. State, 105 Ind. 1, 
4 NE 293; Peo. v. Godfrey, 1 N. Y. 
Super. 240; Peo, v. Rickert, 8 Cow. 
(Ns On), 2263" Peolw v. 2Anthony, 4 
Johns. (N. Y.) 198; Com. v. Rogers, 
1 Serg. & R. (Pa.) 124. 


85. State v. Ward, 46 N. C. 290. 

86. Com. v. Rogers, 1 Serg. & R. 
(Pa.) 124. 

87. State v. Robbins, 123 N. C. 
730, 31 SE 669, 68 AmSR 841. 

88. Rex v. Sadler, 1 Keb. 419, 427, 


83 Reprint 1029, 1033. 

89. Rex v. Serjent, 1 Vent. 25, 86 
Reprint .18, 2 Keb. 505, 84 Reprint 
317; Rex v. Ford, Yelv. 99, 80 Re- 
print) 67, «Cro. Jac. 1515) 79: Reprint 
132: ; 

90. See generally Fines, Forfeit- 
ures and Penalties 25 C. J. 


91. Peelle v. State, 161 Ind. 378, 
68 NE 683. 

92. See generally Costs 15 C. J. 

ule 
ci oF Ste sieblizsc i: 

94. Com. v. Stoever, 1 Serg. & R. 
(Pa.) 480; 1 Hawkins P. C. c 64 § 14. 

95. Com. v. Stoever, 1 Serg. & R. 
(Pa.) 480. 

[a] In New York under the stat- 


ute which is said to be substantially 
a transcript of 31 Eliz. ec 11, it has 
been held that no damages can be 
assessed other than those incurred 
in the nature of costs in the trial of 
the traverse. Fitch v. Peo., 16 Johns. 


141. 

96. Dillon v. State, 4 Hayw. 
(Tenn.) 271. f 

97. In civil actions see infra 
§ 186. 


98. State v. Morgan, 59 N. H. 322; 
State v. Walker, 5 Sneed, (Tenn.) 
259, 3 

[a] At common law there could 
be no restitution of possession in a 
criminal proceeding. State v. Mor- 


gan, 59 N. H. 322. 
99.. St: 5 Rich. Il ¢ 8; 15 Rich. II 
erlT 


1. Blythe v. Wright, 2 Ashm. 
(Pa.) 428; 1 Hawkins P. C. c 64 § 9. 

a0 Stes Hen, Vi c 93931 Blizvedd, 

3. Md.—Roth v. State, 89 Md. 524, 
43 A 769. 

N. H.—State v. Morgan, 59 N. H. 
322. 

Pa.—Vanpool v. Com., 13 Pa. 391; 
Blythe v. Wright, 2 Ashm. 428; Com. 
v. Toram, 2 Pars. Eq. Cas. 


‘ 


PaLJR 346, 5 PaLJ 296. 

8S. C.—State v. Speirin, 3 S. C. L. 
119; State v. Bennett, 16 S. C. L. 503, 
18 AmD 663. 

Orhan sa gelins Ps \€s ex64 |: 8Secl0; 


[a] The reasons for granting 
restitution in the ordinary criminal 
sction by indictment are given by 
Coke as follows: “So when a statute 
makes a new law, and assigns cer- 
tain justices to execute it; although 
the justices pf the King’s Bench 
are not by express words authorised 
by the Act, yet they may execute 
it, as the said statute of 8 H. 6. 9. 
gave power to justices of peace to 
make restitution, and therefore Jus- 
tices of Oyer and Terminer, or gaol- 
delivery, &c. shall not make restitu- 
tion, and so it was resolved as has 
been said; yet if the indictment is re- 
moved into the King’s Bench coram 
Rege, they shall award. restitution, 
and so upon argument it was re- 
solved in the King’s Bench in 4 H. 
7, 18b, and thereupon a writ of res- 
titution was awarded, and therewith 
agree 15H. 75b. -vide 7 Ei, 4.118.” 
Foster’s Case, 11 Coke 56b, 65a, 77 
Reprint 1222. 

[b] Discretion of court. — Where 
the court of original jurisdiction re- 
fused to order a writ of restitution 
on defendant’s conviction and the 
case was removed by certiorari to 
the court of queen’s bench, it was 
in the discretion of this court either 
to grant or refuse the writ. Reg. v. 
Wightman, 29 U. C. Q. B. 211. 

4 Rex v. Marrow, Cas. t. Hardw. 
174, 95 Reprint 112; Rex v. Burgess, 
1 Keb. 614, 83 Reprint 1143; Har- 
desty v. Goodenough, 7 Mod, 138, 
87 Reprint 1148, Dyer 122b note 24, 
73 Reprint 269. 

“Lord Denman C. J. after remark- 
ing that in ancient times much vio- 
lence arose with regard to forcible 
entry; and that, by several acts of 
parliament, extraordinary powers 
were in some instances given to ob- 
tain restitution, observed that this 
was the only case known to the law 
of. England in which a party could 
be turned out of possession upon an 
ex parte finding; and that a power 
so extraordinary was not to be ex- 
tended by implication., He then ad- 


411, 3' verted to the several statutes, and 


distinguished the case of a proceed- 
ing before justices of the peace from 
a proceeding upon an indictment, add- 
ing, that, in the former case, the stat- 
ute made it imperative on the jus- 
tices to restore possession, whereas, 
in the latter case, there was no such 
provision.” Reg. v. Harland, 2 Lew. 
CA CroliO; 

5. Rex v. Burghes, 1 Keb. 600, 83 
Reprint 1135. F 

“The finding of a bill of ‘indict- 
ment for a forcible entry is neces- 
sary to give the Court jurisdiction 
to award restitution; but as such a 
bill is commonly found wholly or in 
part upon the testimony of the party 
entitled to restitution, the Court will 
not award restitution upon an in- 
dictment found, unless a_ sufficient 
case for their interference be made 
out by affidavit.” Rex v. Hake, 4 
M. & R. 483a, 485. 

6... Com. sv. Toram, 12, e-Pars.. nds 
Casy,(Pa.)) 4141,°3 PalJdR, 346; 6 Pas 
296; Reg. v. Bowser, 8 D. P..C. 128; 
Reg. v. Taylor, 7 Mod. 123, 87 Re- 
print 1138; Anonymous, 3 Salk. 170, 
91 Reprint 757; Rex v. McKreavy, 5 
Un; Oo B.O-S 2625504 -Hawking 2. 
Cece 6 ses. 115. 

Wale ite oclerd acy LeiGialiog 

8. State v. Morgan, 59 N. H. 322; 
Com. Vv. Toram,, 2: Pars. Eq. Cas. (Pa.) 
411, 3 PaLJR 346, 5 PaLJ 296; State 
VaImbDelringed oiCw la; Lory Rex sveuMic= 
iKreamy,, 0 Us GC. @r 'Bi.O.*S, 625,008 
Hawkins P. C. c 64 § 16. 

9... Blythe. v.. Wright, .2 .Ashm. 


(Ba.) 2283 4Com:. we Loramie eo pears: 
Ha: Cas: 7 (Pan) 411, 43) Pale AG 


PaLJ 296; State v. Dayley, 11 S. C. 
L. 121; State v. Speirin, 3 S.C. L. 119. 

[a] In New York these statutes 
were copied literally and reénacted. 
Peo. v. Anthony, 4 Johns. 198. 

10. Blythe v. Wright, 2 Ashm. 
(Pas) 428; 

[a] In Maryland under the code 
a jury is dispensed with and the 
justice may proceed alone. Roth vy. 
State, 89 Md. 524, 438 A 769. 

11. State v. Stokes, 1 N. J. L. 392; 
Blythe v. Wright, 2 Ashm. (Pa.) 
428; Rex v. Wilson, 3 A. & E. 817, 
80 ECL 371, 111 Reprint 624; Rex. 
Vo Mekreavy,. 15 .Un Ch O..5B. Oe Sy 
625, 1 Hawkins P. C. c 64 § 59. 

12. See cases infra notes 13, 14. 

13. Com. v. Stoever,'1 Serg. & R. 


‘ 
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writing but may be made orally.14 On an indict- 
ment there can be no award of restitution after 
conviction unless there was an allegation in the 
indictment as to the prosecutor’s estate or inter- 
est in the premises.t® And the estate should be laid 
with sufficient certainty to bring it clearly within 
those estates for which the statutes make provision.!® 
It must be laid as ‘‘then’’ existing at the time of 
the entry or detainer unless the context shows that 
fact.‘ But the time and venue need not other- 
wise appear.1® It seems that an indictment under 
21 Jac. I ¢ 15 should charge a forcible expulsion 
instead of a forcible disseizin.1° To charge that 
one is seized or disseized of a copyhold, or of an 
estate for years, is bad.2? Where the proceedings 
are before a justice, there must be a finding in 
the inquest as to such estate or interest.21 Under 
a writ of restitution the sheriff is only authorized 
to dispossess defendant against whom there has 
been judgment and sentence and those claiming 
under him,?? and cannot dispossess persons against 
whom an indictment is still pending.** An appeal 
from a conviction of forcible entry and detainer 
does not suspend the right of restitution.** 

{§ 36] ¢. Effect of Three Years’ Possession. 
The statutes providing for restitution excepted 
from their operation cases where defendant had 
been in quiet possession for three years prior to 
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the indictment.?® Where such possession is pleaded 
there can be no award of restitution until this 
question is tried.*° The plea, however, is available 
only in bar of the award of restitution and not 
in bar of the prosecution.?? 

[§ 37] 4. .Rerestitution. This is an order of 
court returning the premises to the party prose- 
cuted. It is said to be a sort of equitable con- 
struction of the statutes to prevent injustice.2® It 
resulted from the dual, character of the summary 
proceedings and from the practice of granting res- 
titution after an indictment found, but before con- 
viction.2® Where on appeal or certiorari an in- 
quest or indictment is quashed, the court may award 
a rerestitution to the party dispossessed by the 
prior proceedings.°° While the rule is that reresti- 
tution cannot be demanded as a matter of right, and 
the court will not grant it unless it appears that 
the party asking it has a right to the possession,*? 
there are some decisions in which it has been held 
that rerestitution may be demanded as a matter of 
right on failure of the prosecution,®? even though 
the party’s title has expired since the conviction.?* 

[§ 38] HE. Appeal or Certiorari. Removal of 
proceedings in prosecutions of this character to 
higher courts, whether by appeal or on certiorari, 
is governed generally by rules elsewhere treated.** 


IV. CIVIL LIABILITY 


[§ 39] A. Nature and Elements—1. 


eral. 


In Gen- | ceeding is based upen, and has by modern legisla- 
Forcible entry and detainer as a civil pro- | tion been evolved from, the English forcible entry 


(Pa.) 480; Blythe v. Wright, 2 Ashm. 

(Pa.) 428;" State v. Dayley, 11 S. C. 

LL. 121; State v. Speirin, 3S. C. L. 

119; 1 Hawkins P. C. c 64 § 57. 

14. Peo. v. Anthony, 4 Johns. (N. 
198 


Ye) ! 

Zo. otateuyv., butler, AHooN. Ch 414 
Com v.. Brown,” 138. Par 447,121. A 
ae Oom va, Kara oD. bas od, mo A 
805; Vanpool ‘v. Com., 13 Pa. 391; 
Torrence v. Com., 9 Pa. 184; Burd 
v. Com., 6 Serg. & R. (Pa.) 252. 

[a] The statute (21 Jac. I c 15) 
gives restitution to certain kinds 
of tenants, but says nothing about 
the form of the indictment. It has 
been held that an indictment is suffi- 
cient if it lays any estate for which 
either this statute or that of 8 Hen. 
VI c 9 provides a remedy. Rex v. 
Blake, 3 Burr. 1732, 97 Reprint 1070; 
Rex v. Westly, 2 Keb. 495, 84 Re- 
print 314i) Rex vy: ‘Dormy, ol. “ad? 
Raym. 610, 91 Reprint 1308, 1 Salk. 
260, 91 Reprint 229; Reg. v. Depuke, 
11 Mod. 273, 88 Reprint 1035; Tay- 
lor v. Griffith, 7 Mod. 116, 87 Re- 
print 1133; Reg. v. Griffith, 3 Salk. 
169, 91 Reprint 756; Anonymous, 3 
Salk, 170, 92 Reprint 757; Rex’ 'v. 
Bathurst, Say. 225, 96 Reprint 860; 
Anonymous, 1 Vent. 306, 86 Reprint 
a Lye 

16. Rex v. Holmes, 1 Mod. 73, 86 
Reprint 742 (to say “possessed for a 
certain term” without adding, “of 
years,’”’ is bad). 

[a] Freehold interest.— (1) Ac- 
cording to some decisions, freehold 
interest in the prosecutor was con- 
sidered to be sufficiently expressed 
in the indictment by the use of the 
word “seized.”’ Rex v. Dillon, 2 Chit. 
314, 18 ECL 3249; Rex v. Hoare, 6 M. 
& S. 266, 105 Reprint 1242. (2) Other 
decisions assert the contrary. mex 
v. Dormy, 1 Ld. Raym. 610, 91 Re- 
print 1308, 1 Salk. 260, 91 Reprint 
229; Anonymous, 1 Vent. 306, 86 
Reprint 197. 

[b] If a tenant of less than a 
freehold is in possession (1) the 
usual charge is that the tenant was 
expelled and the freeholder disseized. 


Sover’s Case, 1 Leon 327, 74 Reprint 
297; Reg. v. Taylor, 7 Mod. 123, 87 
Reprint 1138; Rex v. Waite, 4 Mod. 
249, 87 Reprint 376. (2) And where 
the indictment shows such a posses- 
sion, but fails to allege the expul- 
sion as well as the disseizin, it will 
be quashed. Freiston v. Shellito, 
Yelv. 165, 80 Reprint 110. (3) Where 
restitution is made in such a case, 
it should be made to the freeholder 
and not to the tenant. Sover’s Case, 
1 Leon 327, 74 Reprint 297. 
17. Moore’s Case, 1 Bulstr. 177, 
80 Reprint 867; Hobson’s Case, 3 
Car. Het. 73; Stansby’s ‘Case, Cro. 
Eliz. 754, 78 Reprint 985: ‘Waters v. 
Bridge, Cro. Jac. 639, 79 Reprint 551; 


pte havens Latch 109, 82 Reprint 
[a] The indictment must read 


adtune existens liberum tenementum, 
otherwise “it may be that at the 
time of the indictment, it was the 
freehold of J. B. but not at the 
time of the entry.” Poynts’ Case, 
Cro. Jac. 214, 79 Reprint 186. 

18. Baude’s Case, Cro. Jac. 41, 79 
Reprint 384; Rex v. Waite, 4 Moa. 


248, 87 Reprint 376; Semayne v. Gres- 


ham, Yelv. 29, 80 Reprint 21. 

19. See cases infra note 20. 

20. Bead v. Heal, 1 Keb. 472. See 
also Rex v. Hardy, 1 Keb. 4238, 428, 
435, 83 Reprint 1031, 1034, 1038 
(where it is said that the “21 Jac. 
giveth only restitution, but alters 
not the form of the indictment given 
by 8 H. 6, which extends not to 
copyhold’’). 

“A copyholder shall now have an 
indictment of forcible entry, but dis- 
seisivit shall not be in it, for no 
jury will find that because it is not 
possible, because a copyholder hath 
no freehold.” Ponph. 205. 

21. Reg. v. Bowser, 8 Dowl. P. C. 
128; Rex v. McKreavy, 5 U. C. Q. B. 
O. S. 625. 

22. Com. v. Gable, 1 Pennyp. (Pa.) 


26. 

{al Where there is a collusive 
transfer of possession from defend- 
ant to some third person after judg- 


ment, the officer having the writ of 
restitution may eject such person 
and put the prosecutor in possession, 
State v. Gilbert, 2 S. C 7355. 

ao Com. v. Gable, 1 Pennyp. (Pa.) 


24. State v. Bennett, 16 S. C. L: 
503, 18 AmD 663. 

25. State v. Morgan, 59 N. H. 322; 
State v. Speirin, 3°Ss GC. GO i1i99 21 
Hawkins P. C. c 64 §§ 13, 14. ‘ 

26. Com. v. Stoever, 1 Serge. & R. 
(Pa.) 480; State v. Speirin, 3 S. C. 
L119; 1 Hawkins, PB. C.°e'64-§ 55: 

27. State v. Covenhoven, 6 N. J. 
a 396; Com. v. Robison, Add. (Pa.) 
1 


28. Rex _v. Wilson, 3 A. & E.*817, 
30 ECL 229, 111 Reprint 624. 

29. Rex-v. Wilson, 3 A. & E. 817, 
30 ECL 229, 111 Reprint 624. 

“The business of the Court is to 
reseise the party, so the words of 
the Act are, and no damage can hap- 
pen to the defendant from thence, 
for the Court, if he shall appear to 
have right, may afterwards award 


a writ of restitution to the defend- 
ant.” Rex v. Marrow, Cas. t. Hardw. 
174) 275; 95 “Reprint 112) 

30). Peo.) v2) Shaw, 71 (CalieCNe iy2) 
125; State v. Speirin, 3 S. Cc. L. 119; 
Rex v. Wilson, 3 A. & EX 817,. 30 
ECL 3871, 111 Reprint 624; Rex v. 


McKreavy, bots CO Bs O. S. 625; 
1»Hawkins PivC.7e)64>$i62. 

31. Blythe: v. Wright, 2 ~Aishm: 
(Pa.) 428; St. Leger v.. Pope, Comb. 
328, 90 Reprint 507; Rex v. Burgess, 
T. Raym. 84, 83 Reprint 46; Rex v. 
Harris, 1 Ld. Raym. 482, 91 Re- 
print 1221; 1 Hawkins P. C. c 64 § 64. 

32. Rex v. Wilson, 3 A. & E. 817, 
30 ECL 371, 111 Reprint 624. 

_83. Rex v. Jones, Str. 474, 93 Re- 
print 6438. 

34. See Criminal Law 17 C. J. 
p 1; Justices of the Peace [24 Cyc 
638, 762]. 

[a] Removal by certiorari. — (1) 
Under the English practice actions 
of forcible entry and detainer were 
removed to the higher court by writ 


of certiorari. Where brought by in- 
exes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and detainer which was a criminal proceeding mere- 
ly.*°: The remedy is purely statutory 6 and is 
summary in character;°* and while not a common- 
law action, it is an action at law relating to real 
The present stat- 
utes often contain such modifications of, and addi- 
tions to, the original statutes giving the remedy *° 


property ** sounding in tort.®® 
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ing himself by 


as to make it impossible to state any rules or prin- 


' dictment the usual time of removal 
was immediately upon the finding of 
a true bill. Simmons’ Case, Aleyn 
49, 82 Reprint 910; Rex v. Williams, 
9 B. & C. 549, 17 ECL 248, 109 Re- 
print 205; Rex v. Marrow, Cas. t. 
Hardw. 174, 95 Reprint 112; Rex v. 
Burges, 1 Keb. 538, 83 Reprint 1099, 
T. Raym. 84, 83 Reprint 46; Rex v. 
Beavan, R. & M. 242, 21 ECL 428. 
(2) When the indictment was thus 
removed the trial took place in the 
higher court. Rex v. Williams, 9 B. 
&C.- 549° 556, 17 HCL 248, 109 Re- 
print 205 (‘And when it is considered 
that a certiorari only substitutes 
this court for the court below, what- 
ever ought to have been done there 
had the case remained there, it must 
be the duty of the court here to do 
when the case is removed’’). (3) The 
summary action before the justices 
was taken up at the close of the 
proceedings and even after restitu- 
tion had been granted. Rex v. Wil- 
Son, ShAN& Hy 817-30 HCEV 3s Ts, 111 
Reprint 624; Mardesty v. Good- 
enough, 7 Mod. 138, 87 Reprint 1148; 
Fitz-William’s Case, Yelv. 32, 80 Re- 
print 24, Cro. Eliz. 915, 78 Reprint 
1136; Rex v. Harris, Carth. 496, 90 
Reprint 885, 1 Ld. Raym. 482, 91 Re- 
print 1221. (4) The return of the 
certiorari was not required to be 
signed by the justices, and after the 
writ had been returned and filed no 
procedendo could issue. Anonymous, 
6 Mod. 438, 87 Reprint 805. 

{b] Supersedeas.—(1) The deliv- 
ery of the writ of certiorari to the 
court below instantly suspended its 
power to proceed. Fitz-William’s 
Case, Cro. Eliz. 915, 78 Reprint 1136, 
Yelv. 32; 80 Reprint 24 (Cor the 
certiorari coming to the hands of 
three of the justices, is in itself a 
PLronibition wto sthem “Valls 2 and 
thereby the hands of the justices are 
tied up’). (2) And it should grant 
a supersedeas. Rex v. Spelman, 1 
Keb. 98, 83 Reprint 831, G3}) | EO 
supersede a writ of restitution un- 
der 8 Hen. VI c 9, the supersedeass 
must have been granted by the jus- 
tices or justice who made restitution, 
as none other had authority “except 
the judges of the B. R. who [had] 
supreme authority, the king himself 
sitting there.’ Dyer 187b, 73 Re- 
print 413. (4) If it should have 
granted restitution after receiving 
the writ, rerestitution would be or- 
dered. Fitz-Williams’ Case, Cro. 
Eliz. 915, 78 Reprint 1136, Yelv. 32, 
80 Reprint 24; Rex v. Spelman, 1 
Keb. 93, 83 Reprint 831. (5) This 
has been changed somewhat by 5 & 6 
Wm. & Mary c 11 and by 8 & 9 Wm. 
III c 33. They provided that cer- 
tiorari to remove an_ indictment 
should not act as a supersedeas in 
and of itself. To supersede, an un- 
dertaking must have been given by 
defendant to try it at the next as- 
size, or term, or at the sitting within 
the term, and that he would appear 
from day to day until discharged, 


Anonymous, 6 Mod. 43, 87 Reprint 
805. 
{c] Record.—(1) The writ of cer- 


tiorari took up the record of the 
proceedings of the court below. The 
record was required to be complete, 
so far at least as its contents per- 
tained to questions raised, or such 
questions would not be considered. 
So exceptions to a commitment upon 
a conviction would not be passed 
upon unless the conviction was be- 
fore the court. Rex v. Elwell, 2 Ld. 
Raym. 1514, 92 Reprint 482, Str. 795, 
93 Reprint 853. (2) It was neces- 


sary for the record to show that the 
justices both adjudged a fine and 
ordered defendant committed until it 
was paid. Rex vy. Elwell, 2 Ld. 
Raym. 1514, 92 Reprint 482, Str. 795, 
93 Reprint 858; Rex v. Hord, Say. 
176, 96 Reprint 843. (3) Where there 
was no showing of any kind, record 
or otherwise, that evidence was taken 
in an action of forcible detainer upon 
view, mandamus would not lie to 
compel the justices to set out evi- 
dence in the record. Rex v. Wilson, 
1A. & BH, 627, 28 HCL 297, 110 Re- 
print 1347. (4) But it was necessary 
for the record to show either a for- 
cible or an unlawful entry, by evi- 
dence or otherwise, or the convic- 
tion would be quashed. Rex v. Wil- 
son, 3 AL & HY $175130 BCL 371,111 
Reprint 624. (5) The record of the 
commitment must have been in the 
present tense and not in the preterit. 
Rex v. Brown, 12 Mod. 516, 88 Re- 
print 1488; Rex v. Landen, Str. 443, 
93 Reprint 624. 

85. French v. Willer, 126 Ill. 611, 
18 NE 811; 9 AmSR 651, 24 LRA 717. 

36. Pyle v. Western Union Tel. 
Co., 89 Kan. 808, 132 P 990; Fuhr vy. 
Dean, 26 Mo. 116, 69 AmD 484, 

[a] The common law affords no 
civil remedy against a person who 
having a right enters forcibly, but 
the injured party must appeal to the 
statutory action of the forcible entry 
and detainer. Fuhr v. Dean, 26 Mo. 
116, 69 AmD 484; Krevet v. Meyer, 
24 Mo. 107. 
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387. Ala.—Harris v. 
Ala. 619, 67'S 465. 

Iowa.—Fritch v. Reynolds, 176 NW 
297; Denecke vy. Miller, 142 Iowa 486, 
119 NW 380, 19 AnnCas 949, 

Kan.—Pyle v. Western Union Tel. 


Co., 89 Kan. 808, 132 P 990. 
Miss.—Spears v. McKay, Walk. 265. 


Harris, 


Wis.—Gates v. Winslow, 1 Wis. 
650. 
ss. St. Louis Nat. Stock Yards v. 


Wiggins Ferry Co., 102 Ill. 514; Rut- 
ter v. Maher, 147 Ill. A. 622. 


39. Harris v. Harris, 190 Ala. 619, 
67 S 465. 

40. See infra § 40 et seq. 

41. U. S.—Iron Mountain, etc., R. 


Comvivea Johnsons etlow il tS. 60827 SCt 
339, 80 L. ed. 504. 


Alla: —Barris- wv. Harris; 190 Ala. 
619,'° 628, 67 9S 1465) fauot- Cyel; 
Knowles v. Ogletree, 96 Ala. 555, 


12 S 397; Abrams v. Watson, 59 Ala. 
524; Hamilton v. Adams, 15 Ala. 596, 
50 AmD 150. 

Ark.—Grammer v. Blansett, 93 
Ark. 421, 425, 124 SW 10387 [cit.Cyc]; 
Vinson v. Flynn, 64 Ark. 453, 43 SW 
146, 46 SW 186, 39 LRA 415; Logan 
v. Lee, 53 Ark. 94, 18 SW 422; John- 
son v. West, 41 Ark. 535; Anderson 
Vesa 40 Ark WAL92s Avittell peve 
Grady, 38 Ark. 584; Hall v. Trucks, 
88 Ark. 257; McGuire v. Cook, 13 
Ark. 448. . 

Cal.—Brown v. Perry, 39 Cal. 23; 
McCauley v. Weiler, 12 Cal. 500. 

Colo.—Potts v. Magnes, 17 Colo. 
864, 30 P 58. 

Ga.—Stuckey y. Carleton, 66. Ga. 


215. 

Tll.—Roby v. Calumet, etc., Canal, 
ChCHNACOM eetule DL e103; Ale IN Wie 8225 
Jamison v. Graham, 57 Ill. 94; Rob- 
inson v. Crummer, 10 Ill. 218; Bisen- 
con v. Walters, 203 Ill. A. 28; Kraatz 
v. Workman, 202 Ill. A. 95; Lencki 
v. Schultz, 198 Ill. A. 294; Geiger v. 
Brown, 167 Ill. A. 534. 

Ind.—Archey v. Knight, 61 Ind. 
311. 

Ind. T.—Brown vy. Woolsey, 2 Ind. 
T. 329, 51 SW 965. 


ciples which are always applicable. 
speaking foreible entry and detainer is a remedy 
for the protection of the actual possession of realty, 
whether rightful or wrongful, against forcible in- 
vasion, its objects being to prevent disturbances 
of the public peace, and to forbid any person right- 
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But generally 


his own hand and by violence.‘ 


Iowa.—Cedar Rapids Cold Storage 
Co. v. Lesinger, 177 NW 548; Kelley 
v. Kelley, 174 NW 342; Settle v. Hen- 
son, Morr. 111. 

Kan._-Lyman v. Todd, 43 Kan. 70, 
2g Oo , 

Ky.—Holman vy. Parsons, 162 Ky. 
454, 172 SW 920; Stark v. Scott, 158 
Ky. 596, 165 SW 976; Derrington v. 
Childers, 156 Ky. 452, 161 SW 216; 
Hendricson v. Linville, 104 SW 688, 
31 KyL 967; Engle v. Tennis Coal 


@o.,) (P26. Key. 239; 941012 SW 309, 630 
KyL 1269; Cuyler v. Estis, 64 SW 
673, 23 KyL 10638; Hunt v. Wilson, 


14 B. Mon. 44; Wall v. Nelson, 3 Litt. 

395; Smith v. Deadman, 4 Bibb. 192; 

Mansfield v, Duvall, 2 Bibb. 582. 
Minn.—Mastin v. May, 127 Minn. 


93, 148 NW _ 893, AnnCas1916C 493; 
Lobdell v. Keene, 85 Minn. 90, 88 
NW 426. 


Miss.—Murf v. Maupin, 113 Miss. 
670, 74 S 614. See Spears v. Mc- 
Kay, 1 Miss. 265. 

Mo.—Kayser v. Rawlings, 22 Mo. 
126; Redman v. Perkins, 122 Mo. A. 
164, 98 SW 1097; Stewart v. Miles, 
(A.) 79 SW 988; Sitton v. Sapp, 62 
Mo. A. 197; Meriwether v. Howe, 48 
Mo. A. 148; Craig v. Donnelly, 28 Mo. 


peeaee Eads v. Wooldridge, 27 Mo. 
251. 

Mont.—Spellman v. Rhode, 33 
Mont. 21, 81 P 895; Kennedy v. 


Dickie, 27 Mont. 70, 69 R 672; Sheehy 
v. Flaherty, 8 Mont. 265, 20 P 687; 
Boardman v. Thompson, 3 Mont. 387; 
Parks v. Barkley, 1 Mont. 514. 

Nebr.—Stone v. Blanchard, 87 Nebr. 
1, 126 NW 766; Tarpenning v. King, 
60 Nebr. 213, 82 NW 621. 

Nev.—Lachman v. Barnett, 18 Nev. 
2697) SPP ose 

N. M.—Murrah v. Acrey, 19 N. M. 
228, 142 P 143; Romero vy. Gozales, 
SeNG EM. 730; Le ei ile 

N. Y.—Wood vy. Phillips, 43 N. Y. 
152; Oyster Bay v. Jacob, 109 App. 
Div. 613, 96 NYS 620; Becher v. New 
York, 102 App. Div. 269, 92 NYS 460; 
Carter v. Newbold, 7 HowPr 166; 
Carter v. Anderson, 16 Daly 437, 11 
NYS 883; Alexander v. Griswold, 17 
NYS 522. 

Oh.—Smith v. Findlay, 2 Handy 
69, 12 Oh. Dec. (Reprint) 334. 

Okl.—Ball v. Dancer, 44 Okl. 114, 
143 P 855; Johnson v. Riddle, 41 Ok1. 
TOOs LSS P1143) atie 2 40StOn Se 467e 
36° SCt 393,’ 60 DL. ed. 752]; INorth- 
cutt v. Bastable, 39 Okl. 124, 134 P 
423; Cahill v. Pine Creek Oil Co., 38 
Okl. 568, 134 P 64: 

Or.—Taylor v. Scott, 10 Or. 483. 

Philippine.—Vergara v. lLaciapag, 
28 Philippine 439. 


Tenn.—Dotson v. State, 6 Coldw. 
545; Davidson v. Phillips, 9 Yerg. 
93, 30 AmD 393; Hopkins v. Callo- 


way, 3 Sneed 11. 

Tex.—Clark v. Snow, 24 Tex. 242. 

Utah.—Brooks v. Warren, 5 Utah 
Tn Se aes ech a Le dlaye 

Va.—Mears v. Dexter, 86 Va. 828, 
11 SE 538; Davis v. Mayo, 82 Va. 97; 
Olinger v. Shepherd, 12 Gratt (53. 
Va.) 462. 

Wash.—Gore v. Altice, 33 Wash. 
SOO aw Ces alee SOS 

W. Va.—Duff v.,Good, 24 W. Va. 
682; Moore v. Douglass, 14 W. Va. 708. 

Wis. — Winterfield v. Stauss, 24' 
Wis. 394. 

“The general purpose of these 
statutes is that, not regarding the 
actual condition of the title to the 
property, where any person is in the 
peaceable and quiet possession of it, 
he shall not be turned out by the 
strong hand, by force, by violence, 
or by terror. The party so using 
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The action is strictly possessory in its nature,‘? 
and ordinarily the only matters involved are plain- 
tiff’s prior possession,*? and defendant’s use of 
The action does not supersede any avail- 
If defendant wishes 
to enforce his title or his legal right to possession 
he must resort to the proper action at law for this 
Uniess the statute so provides it is 
of course not limited to cases where the relation 
The motive *® or 
the good or bad faith of defendant in making an 
entry on another’s possession does not affect his 


force.** 
able common-law remedy.*® 


purpose.*® 


of landlord and tenant exists.47 


force and acquiring possession may 
have the superior title or may have 
the better right to the present pos- 
session, but the policy of the law 
in this class of cases is to prevent 
disturbances of the public peace, to 
forbid any person righting himself 
in a case of that kind by his own 
hand and by violence, and to require 
that the party who has’ in this man- 
ner obtained possession shall restore 
it to the party from whom it has 
been so obtained; and then when 
the parties are in statu quo, or in 
the same position as they were be- 
fore the use of violence, the party 
out of possession must resort to 
legal means to obtain his possession, 
as he should have done in the first 
instance. This is the philosophy 
which lies at the foundation of all 


‘these actions of forcible entry and 


detainer.’’ Iron Mouniain, ete, R. 
Co. v. Johnson, 119 U. S. 608, 611, 7 
SCt 339, 30 L.-ed. 504, 

{a] Not a matter of contract.— 
“An action of forcible entry and de- 
tainer, in no sense of the term, can 
be said to be a matter of contract. 
The idea of a contract, so far from 
entering into, or forming any part 
of, the action, is expressly excluded 
by the form and substance of the 
action. The party’s right to recover 
is based upon the “ground of wrong 
and injury done or accompanied with 
violence or force. It is an unlawful 
seizure, on the part of the defendant, 
of the possession of the freehold, or 
a wrongful detention of that posses- 
sion.” McLain v. Taylor, 4 Ark. 147, 
149. 

42. Ala.-—Welden v. Schlosser, 74 
Ala. 355. 

Allaska,—Miners’, etc., Bank  v. 
Brice, 5 Alaska 418. . 

Ark.—Necklace v. West, 33 Ark. 
682. 

Cal.—Owen v. Doty, 27 Cal. 502. 

Tll.—Dudley vi Lee, 89 Ill. 339. 

Ind. T.—Fisk v. Arnold, 7 Ind. T. 
526, 104 SW 824. 

Ky.—Lewis v. Stith, 2 Litt, 294. 

Mass.—Williams v. McGaffigan, 132 
Mass. 122. 

Miss.—Robinson  v. 
Miss. 27, 52 S 705. 

Mo.—Garrison v. Savignac, 25 Mo. 
47, 69 AmD 448. 

Nebr.—Haller v. Blaco, 14 Nebr. 
195, 15 NW 348. 

Ok. —wWard v. Markham, 175 P 113. 

Philippine.—Mediran v. Villanueva, 
37 Philippine 752. 

Tenn.—-Clay_ v. 104 Tenn. 
401, 58 SW 229. 

Va.—Hot Springs I.umber, etc., Co. 
v. Sterrett, 108 Va. 710, 62 SH 797. 

W. Va.—Curtis v. Meadows, 77 W. 
Va. 22, 86 SE 886. 

43. ‘See cases supra notes 41, 42; 
and infra §§ 438-56 

44, See cases supra note 42; and 
infra §§ 57-65. 

45. Denecke v. Miller, 142 Iowa 
486, 119 NW 3880, 19 AnnCas 949; 
Bowman v. Foot, 29 Conn. 3381. 

46. See infra §§ 40, 42. 

47. Aubuchon vy. Foster, (Mo. A.) 
215 SW 781: Ray v. Blackman, 120 
Mo. A. 497, 97 SW 212; Bierkenkamp 
v. Bierkenkamp, 88 Mo. A. 445; Find- 
lay v. Magill, 57 Mo. A. 481; Knapp 


Boggan, 97 


Sloan, 
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liability 


[§ 40] 2. 


v. Read, 88 Nebr. 754, 130 NW 430, 
32 LRANS 869, AnnCasi1912B 1095 
[expl Giess v. Storz Brewing Co., 
75 Nebr. 698, 106 NW 775]; and 
cases supra note 42. 

48. Baker v. Hays, 28 Ill. 387. 

49. Kerr v. O’Keefe, 138 Cal. 415, 
71 P 447; Lasserot v. Gamble, (Cal.) 
46 P 917; Giddings v. ’76 Land, etc., 
Cou. 839 Calse96, 23-0F) 196." sVolleavs 
Hollis, 60 Cal. 569; Gore v. Altice, 33 
ae 335, 74 P 556. See also infra 


[a] Under an earlier California 
statute it was.held otherwise. Phe- 
nix Mill, ete., Co. v. Lawrence, 55 
Cal. 143; Dennis v. Wood, 48 Cal. 
361; Powell v. Lane, 45 Cal. 677; 
Townsend v. Little, 45 Cal. 673; Con- 
roy v. Duane, 45 Cal. 597; Shelby v. 
Houston, 38 Cal. 410; Thompson vy. 
Smith, 28 Cal. 521. 

50. Alaska.—Miners’, etc., Bank v. 
Brice, 5 Alaska 418, 

Ark.—Walker v. McGill, 40 Ark. 
38; Dortch v. Robinson, 31 Ark. 296; 
McGuire v. Cook, 13 Ark. 448; Sum- 
ner v. Spencer, 9 Ark. 441. 

Cal.—Thompson vy. Smith, 28 Cal. 
527; House v. Keiser, 8 Cal. 499. 

1ll.—Leach v. Ritzke, 86 Ill. A. 483. 

Iowa. —Fritch Vv. Reynolds, 176 NW 
297, 

Minn. —— Alworth v. .Gordon, 81 
Minn. 445, 84 NW 454. 

_ Miss.—Owen v. Monroe County Al- 
liance, 77 Miss. 500, 27 S. 383. 

Wash.—Smith v. Seattle Camp No. 
69\ W.. W., 6% Wash: (556,107 Pi 372: 

And see infra § 92. 

“This remedy [forcible entry and 
detainerj, like all of the class which 
changes possession of property be- 
fore the defendant has had an oppor- 
tunity to be heard in a court of jus- 
tice, is strongly in derogation of 
common right, and, although its op- 
eration will be often .beneficient, it 
will be perhaps as often found an 
instrument of injustice and oppres- 
sion, and possibly sometimes a means 
of irreparable mischief, and, accord- 
ing to well settled rules, it must, so 
far as the plaintiff is concerned, be 
kept strictly -within the provisions 
of the statute, which creates and 
qualifies it.’ Sumner v. Spencer, 9 
Ark, 441, 444 [quot Dortch v. Robin- 
son; 31 Ark, 296, 299]. 

51. See cases infra this note. 

{a] In Alabama, where an action 
of torecible entry and detainer or of 
unlawful detainer is removed from 
a justice’s court to a circuit court, 
title becomes an issue between the 
parties. Clarke v. Dunn, 161 Ala. 
633, 50 S 93; Moye v. Thurber, 146 
Ala. 180, 40 S 822, 9 AnnCas 1175. 

{b] -In Dakota it is provided that 
when the title or boundaries of real 
property are in question in actions 
of forcible entry and detainer, the 
case shall be certified to the district 
court. Under this statute where 
proof of title is offered in an action 
in a justice court on an answer 
raising an issue of title it is the 
duty of the justice to certify the case 
to the district court and if he pro- 
ceeds to render judgment the judg- 
ment so rendered is void. Murry v. 
Burris, 6 Dak. 170, 42 NW 25. 

[c] In Maine (1) the issue of title 


[$§ 39-40 


and is not to be inquired into.4® 
Strict construction of statutes. 
these statutes are highly penal in character, and 
in derogation of the common-law recoveries under 
them should be confined by the courts to cases 
strictly within their provisions.®° 
Title—a. 
the very few instances in which there is special 
statutory authority for adjudicating title,®>! title 
to the premises is not involved and cannot be in- 
quired into in actions of forcible entry and de- 
tainer,’?) or) =p 


Inasmuch. as 


In General. Except in 


an action for unlawful detain- 


may be tried in actions of forcible 
entry and detainer, and it is held 
that in this class of actions parties 
are entitled to a jury trial only upon 
the issue of title. Abbott v. Norton, 
53 Me. 158. (2) Where an action of 
forcible entry and detainer is trans- 
ferred from a court of inferior juris- 
diction to the supreme court on the 
filing of a brief statement setting 
up title to the premises in defend- 
or in someone through whom he 
claims, only the question of title can 
be tried by the supreme court. Cush- 
ing v. Danforth, 76 Me. 114; Abbott 
v. Norton, 53 Me. 158. 

[d] In Saskatchewan a person 
who is in rightful possession of land 
has a right to recover substantial 
damages from one who _ forcibly 
enters and ejects him from the land, 
but he cannot get judgment to re- 
store the possession to him without 
setting up his title to possession in 
the statement of claim and proving 
it at the trial. Gardiner v. Ware, 5 
Sask. L. 268, 7 DomLR 480, 3 West 
Wkly 24. 

52. U. S.—Denee v. Ankeny, 246 
U. S. 208, 38 SCt 226, 62 L. ed. 669; 
Lehnen v. Dickson, 148 U. S. 71, 13 
SCt 481, 37 L. ed. 373; Iron Mountain, 
ete, KR. Conv; Johnson; 1190. Ss 6038: 
7 SCt 339, 30 L. ed. 504; Peyton v. 
Stith, 5 Pet. 485, 8 L. ed. 200; Res- 
publica v. Shriber, 1 Dall. 68, 1 L. 
ed. 40. 

Ala.—Dent v. Stovall, 200 Ala. 198, 
75S 941; Harris v.. Harris, 190 Ala: 
619, 67 S 465; Watson v. Scarbor- 
ough, 40 S 672; Moye v. Thurber, 146 
Ala. 180, 40 S 822, 9 AnnCas 1175; 
Fearn v. Beirne, 129 Ala. 435, 29 S$ 
558; Barefoot v. Wall, 108 Ala. 327, 
18 S 823; O’Donohue v. Holmes, 107 
Ala. 489, 18 S 263; Pugh v. Davis, 
103 Ala. 316, 18 S 8, 49 AmSR 30; 
Knowles v. Ogletree, 96 Ala, 555, 12 
S 397; Dspella v. Gottschalk, 95 Ala. 
254, 10 S 755; Nicrosi v. Phillipi, 
91. Ala. 299, 8 S 561; Olmstead v. 
Brewer, 91 Ala. 124, 8 S 345; Brown 
v. Beatty, 76 Ala. 250; Welden v. 
Schlosser, 74 Ala. 855; Houston v. 
Farris, 71 Ala. 570; Wray v. Tay- 
lor, 56 Ala. 188; Milner v. Wilson, 
45 Ala, 478; Townsend v. Van Aspen, 
38 Ala. 572; Dumas v. Hunter, 25 
Ala, UWL; Horsefield v. Adams, 10 
Alla. 89/5 Clark v. Stringfellow, 4 Ala. 
353% Cunningham v. Green, 8 Ala. 
127; Lecatt v. Stewart, 2 Stew. 474; 
Childress v. McGehee, ‘Minor itt 

Ariz.—Foster v. Black, 20 Ariz. 64, 
176 P 845; Brought v. Minor,- 17 
Ariz. 28, 148 P 294, 

Ark.—Burton y. Gorman, 125 Ark. 
141, 188 SW 561; Miller v. Plummer, 
105 Ark. 630, 142 SW 288; Adams 
v. Primmer, 102 Ark. 380, 144 SW 
522; Barnes v. Lindsey, 100 Ark. 629, 
140 SW 140; Dunlap v. Moose, 98 
Ark. 235, 135 SW 824; Washington v. 
Moore, 84 Ark. 220, 105 SW 253, 120 
AmSR 29; James v. Miles, 54 Ark. 
460, 16 SW 195; Anderson v. Mills, 
49 ‘Ark, 192): Hall v. Trucks, 38 Ark. 
257; Dortch v. Robinson, 31 Ark. 296; 
Frank v. Hedrick, 18 Ark. 304; Brad- 
ley v. Hume, 18 Ark. 284; McGuire v. 
Cook, 13 Ark. 448. 

Cal.—Kerr v. O’Keefe, 138 Cal. 415, 
71 P 447; Lasserot v. Gamble, 5 Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Unrep. Cas. 510, 46 P 917; Yosemite 
Valley, etc., Big Tree Grove v. Barn- 
ard, 98 Cal. 199, 32 P 982; Giddings v. 
.16, luand, sete..' Co: 83. Cal’ 96) 123 .P 
196; Felton v. Millard, 81 Cal. 540, 21 P 
533, 22 P 750; State Bank v. Taaffe, 
76 Cal, 626, 18 P 781; Baker v. Dick- 
son, 62 Cal. 19; Voll v. Hollis, 60 
Cal. 569; Conroy v. Duane, 45 Cal. 
597; Mecham v. McKay, 87 Cal. 154; 
Mitchell v. Davis, 20 Cal. 45; Mc- 
Cauley v. Weller, 12 Cal. 500; Hen- 
derson v. Grewell, 8 Cal. 581. 

Colo.—Kelly v. Hallack Lumber 
ete:, Co. 222)" Colo. 221, 43 B 1110035 
Potts v. Magnes, 17 Colo. 364, 30 P 
58; Carico v. Kling, 11 Colo. A. 349, 
53 P 390; Kelley v. Andrews, 3 Colo. 
A. 122, 32 P 175; Jenkins v. Tynon, 
PV Colow eA. 133,020 12 893 Smita ov. 
Soper, 12 Colo. A. 264, 55 P 195: 

,Conn.—Bliss v. Bange, 6 Conn. 
(3 Dutton: v. racy, 4 Conns 79: 

D. C.—Brown v. Slater, 23 App. 51. 

Fla.—McLean v. Spratt, 20 Fla. 
Lote halls: wwe Ende; ) 17 “nla.” 478% 
Mountain v. Roche, 13 Fla. 581. 

Ga.—Thorpe v. Atwood, 100 Ga. 
097, 28 SH 287; Stuckey v. Carleton, 
66 Ga, 215. 

Ill.— Meier v. Hilton, 257 Ill. 174, 
100 NE 520; Pietsch vy. Pietsch, 245 
Tll. 454, 92 NE 325, 29 LRANS 218; 
Thomas v. Olenick, 237 Ill. 167, 86 
NE 592; Hammond v. Doty, 184 I1l. 
246, 56 NE 371 [aff 84 Ill. A. 19]; 
Peters v. Balke, 170 Ill. 304, 48 NE 
1012; Palmer v. Frank, 169 Ill. 90, 
48 NE 426 [aff 69 Ill. A. 472]; Mul- 
ler v. Balke, 167 Ill. 150, 47 NE 355 
{aff 68 Ill. A. 587]; McDole v. Shep- 
ardson, 9150 Ally sis 8s, 400 INES oo); 
Phelps v. Randolph, 147 Ill. 335, 35 


NE 248 [aff 45 Ill. A. 492]; Thomas-, 


son v. Wilson, 146 [ll. 384, 34 NE 
432 [aff 46 Ill. A. 398]; Stillman v. 
Palis, 134 Tl, 532, 25 NE 786 [aft 
Sail eA 5401 “Riverside: (Cone vy. 
Townshend. 120 Ill. 9, 9 NE 65; Kratz 
v. Buck, 111 Ill. 40; Kepley v. Luke, 
106 Ill. 395; McGuirk v. Berry, 93 
Ill. 118; Doty v. Burdick, 83 Ill. 473; 
Allen v. Tobias, 77 Ill. 169; Huftalin 
v. Misner, 70 Ill. 205; Thompson v. 
Sornberger, 59 Ill. 326; Pearson v. 
Herr, 53 Ill. 144; Smith v. Hollen- 
back, 51 Ill. 2238; Smith v.\ Hoag, 45 
fl. 250; McCartney v. McMullen, 38 
Ill, 237; Johnson v. Baker, 38 Ill. 
98, 88 AmD 293; Shoudy v. School 
Directors, 32 Ill. 290; Dills v. Hub- 


Spandee 2ieetl, es2Se wisrooks VvVarmbruln, 


TS 5 39 - Crofe, wv.) Bailinger, 18 
Nits 9200) 65. Amb 7305) Lhurney, 2v- 
Chamberlain, 15 Ill. 271; Ovenu v. 
Ovenu, 199 Til. A. 385; Lencki v. 
Senultz, -198 sii AL 29450 Wiolit (iv. 
Jurgenson, 185 Ill. A. 346; Elisburg 
v. Berkey, 185 Ill. A. 389, 390; Benus- 
Zaitis v. Radawiczus,.172 Ill. A. 259; 
Coleman v. Connolly, 139 Ill. A. 383; 
Rockhold v. Doering, 122 Ill. A. 194; 
Roberts v. McEwen, 81 Ill. A. 413; 
Fitzgerald v. Quinn, 58 Ill, A. 598 
[rev on other grounds 165 Ill. 354, 
46 NE 287]; Kimmel v. Frazer, 49 
Ti Ae 4625 (Grifiney, Kirk, 477 Tila. 
258; Gloomington v. Brophy, 32 Ill. 
A. 400; Pederson v. Cline, 27 Ill. A. 
249% Nicholson v. Walker, 4 Ill. A. 
404: Knight v. Knight, 3 Ill. A. 206; 
YWheelan v. Fish, 2 Ill. A. 447. 

Ind.—Bridges v. Branam, 133 Ind. 
488, 33 NE 271; Archey v. Knight, 
64 Ind. 311. 

Ind. T.—Folsom v. Hunter, 6 Ind. 
J. 453, 98 SW 156; Hunt v. Hicks, 
Sind D., 275,, 54 SW. 818. 

Ic wa.—Cedar Rapids Cold Storage 
Co. v. Lesinger, 177 NW 548; Kelley 
v. Kelley, 174 NW 342; Denecke v. 
Miller, .142 Iowa “486, 119 NW 380, 
19 AnnCas 949; Hall v. Jackson, 77 
Iowa 201, 41. NW 620; Emsley_v. 
Bennett, 37 Iowa 15; Stephens v. Mc- 
Cloy, 36 Iowa 659; Beezley v. Bur- 
gett, 15 Iowa 192; Bosworth v. Far- 
renholtz, 4 Greene 440; Lorimier v. 
Lewis, Morr. 253, 39 AmD 461: Settle 
v. Henson, Morr. 111. 

Kan,—Linder v. Warnock, 91 Kan. 
272, 187 P 962, AnnCasi915C_ 315, 
Wilson v. Campbell, 75 Kan. 159, 88 
P 548, 121 AmSR 366, 8 LRANS 426, 
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12 AnnCas 766; Wideman v. Taylor, 
63 Kan. 884, 65 P 664; Armour Pack- 
ing Co. v. Howe, 62 Kan. 587, 64 P 
42; McClain v. Jones, 60 Kan. 639, 57 
P 500; Lyman vy. Todd, 43 Kan, 70, 
apa 1003; Conaway v. Gore, 27 Kan. 

Ky.—Lovely v. Stacey, 171 Ky. 338, 
188 SW 389; Holman y. Parsons, 162 
Ky. 454, 172 SW 920; Derrington v. 
Childers, 156 Ky. 452, 161 SW 216; 
Richie v. Owsley, 137 Ky. 63, 121 
SW 1015; Hendrickson v. Linville, 
104 SW 688, 31 KyL 967; Engle v. 
Tennis “Coal *Co., “125 Ky: 9239, 101 
SW 309, 30 KyL 1269; Young v. Mil- 
ward, 109 Ky. 123, 58 SW 592, 593; 
Robinson v. Marshall, 78 SW 904; 
Kirby v. Smith, 73 SW 749; Cuyler 
v. Estis, 64 SW 637; Dils v. Justice, 
9 SW 290; Hunt v. Wilson, 14 B. 
Mon. 44; Taylor v. White, 1 T. B. 
Mon. 387; Chiles v. Stephens, 3 A. 
K. Marsh. 340; Carpenter v. Shep- 
herd, 4 Bibb. 501; Brumfield v. Reyn- 
olds, 4 Bibb. 388; Beauchamp v. Mor- 
ris, 4 Bibb 312; Smith v. Dedman, 4 
Bibb. 192; Mansfield v. Duvall, 2 
Bibb 582; Sandford v. Kemper, 6 Ky. 
Op. 239. 

La.—Producers’ Oil Co. v. Hanszen, 
132 La. 691, 61 S 754; Mott v. Hop- 
per, 116 La. 629, 40 S 921. 

Mass.—Boyle v. Boyle, 121 Mass. 
85; Pike v. Witt, 104 Mass. 595. 

Mich.—Northern Michigan Bldg., 
etc., Assoc. v, Fors, 137 NW 154; 
Jenkinson v. Winans, 109 Mich. 524, 
67 NW 549; Gage v. Sanborn, 106 
Mich. 269, 64 N 32; Butler v. Bert- 
rand, 97 Mich. 59, 56 NW 342; Mul- 
der v. Corlett, 54 Mich. 80, 19 NW 
756; Riggs v. Sterling, 51. Mich. 157, 
15 NW 3820; Foss v. Van Driele, 47 
Mich. 201, 10 NW 199; Bennett v. 
Robinson, 27 Mich. 26. 

Miss.—Paden v. Gibbs, 88 Miss. 
274, 40 S 871; Clark v. Bougeois, 86 
Miss. 1, 38 S 187; Foote v. Dismukes, 
71 Miss. 110, 13 S 879;-Cummings v. 
Kilpatrick, 23 Miss. 106; Loring v. 
Willis, 5 Miss. 383; Spears v. Mc- 
Kay, 1 Miss. 265. 

Mo.—Miller v. Tillman, 61 Mo. 316; 
Silvey v. Summer, 61 Mo. 253; Es- 
wards v. Cary, 60 Mo. 572; Kingman 
v. Abington, 56 Mo. 46; May v. Luck- 
ett, 54 Mo. 437; DeGraw v. Prior, 53 
Mo, 3138; Dilworth vy. Fee, 52 Mo. 
130; Lass v. Hisleben, 50 Mo. 122; 
Van Eman v. Walker, 47 Mo. 169; 
Harvie v. Turner, 46 Mo. 444; Pre- 
witt v. Burnett, 46 Mo. 372; Smith v. 
Meyers, 45 Mo. 434; McCartney v. 
Alderson, 45 Mo. 35; Georges v. Huf- 
schmidt, 44 Mo. 179; Finney v. Cist, 
34 Mo. 303, 84 AmD 82; King v. St. 
Louis Gaslight Co., 34 Mo, 34, 84 
AmD 68; Bell v. Cowan, 34 Mo. 251; 
Beeler v. Cardwell, 33 Mo. 84; Gib- 
son v. Tong, 29 Mo. 133; Spalding v. 
Mayhall, 27 Mo. 877; Krevet v. 
Meyer, 24 Mo. 107; Keyser v. Rawl- 
ings, 22 Mo. 126; Warren v. Ritter, 
11 Mo. 354; Stone v. Malot, 7 Mo. 
158; Bizeman v. Reichel, (A.) 187 
SW 269; Purcell v. Merrick, 172 Mo, 
A. 412, 158 SW 478; Prendergast v. 
Graverman, 166 Mo. A. 33, 147 SW 
1094; Underwood v. 
146 Mo. A. 288, 129 SW 1076; Red- 
man v. Perkins, 122. Mo. A. 164, 98 
SW 1097; Van Stewart v. Miles, 105 
Mo. A. 242, 79 SW 988; Rosenberger 
v. Wabash R. Co., 96 Mo. A. 504, 70 
SW 395; Graham v. Conway, 91 Mo. 
A. 391; Berry v. Fortney, 81 Mo. A. 
284; Tolbert v. Hendrick, 77 Mo. A. 
272;, Balch v. Myers, 65 Mo. A. 422; 
Sitton v. Sapp, 62 Mo. A. 197; Pullis 
v. Kalb, 62 Mo, A. 27; Pierce v. Rol- 
lins, 60 Mo. A. 497; Meriwether v. 
Hawe, 48 Mo. A. 148; Ford v. Fellows, 
34 Mo. A. 630; Gooch v. Hollan, 30 
Mo. A. 450; Craig v. Donnelly, 28 Mo. 
A. 342; St. Louis Agricultural, etc., 
Assoc. v. Reinecke, 21 Mo. A. 478; 
Frank v. Nichols, 6 Mo. A. 72. 

Mont.—Spellman_ v. Rhode, 33 
Mont. 21, 81 P 395; Sheehy v. Fla- 
herty, 8 Mont. 365, 20 P 687; Board- 
man v. Thompson, 3 Mont. 387; Parks 
v. Barkley, 1 Mont. 514. 

Nebr.—Van Sant v. Beuder, 101 


Caruthersville, 


[26.C.) ele 


Nebr. 680, 164 NW 711; Towles v. 
Hamilton, 94 Nebr. 588, 143 NW 935; 
Knapp v. Read, 88 Nebr. 754, 130 NW 
430, 32 LRANS 869, AnnCasi1912B 
1095; Stover v. Hazelbaker, 42 Nebr. 
393, 60 NW 597; Brown v. Feagins, 
37 Nebr. 256, 55 NW 1048; Comstock 
v. Cole, 28 Nebr. 470, 44 NW 487; 
Lipp v. Sunt, 25 Nebr. 91, 41 NW 
143; Malloy v. Malloy, 24 Nebr. 766, 
40 NW 285; Connolly v. Giddings, 24 
Nebr. 131, 37 NW 939; Worthington 
v. Woods, 22 Nebr. 230, 34 NW 368; 
Grohousky v. Long, 20 Nebr. 362, 30 
NW 257; Dawson vy. Dawson, 17 Nebr. 
671, 24 NW 339; Streeter v. Rolph, 
13 Nebr. 388, 14 NW 166; Pettit v. 
Black, 13 Nebr. 142, 12 NW 841: 
Leach v. Sutphen, 11 Nebr. 527, 10 
ae 409; Myers v. Koenig, 5 Nebr. 

Nev.—Lachman vy. Barnett, 18 Nev. 
269, 3 P 38; Lachman.v. Barnett, 16 
Nev. 154. 

N. J.—Schwinn v. Perkins, 79 N. 
J. L, 515, 78 A 19, 32 LRANS’ 51, 21 
AnnCas 1223; Drake v. Newton, 23 
N. J. L. 111; Mercereau v. Bergen, 15 
N. J. L. 244, 29 AmD 684; Youngs v. 
Freeman, 15 N. J. L. 30; Allen v. 
Smithy 120°N.) J. i, 199) Barnes... 
Nicholson, 2 N. J. L. 326. 

N. M.—Murrah vy. Acrey, 19 N. M. 
228, 142 P 143; Patten v. Balch, 15 
N. M. 276, 106 P 388; Romero v. 
Gozales, 3 N. M. 35, 1 P 171. 

N. Y.—New York City Baptist Mis- 
sion Soc. v. Potter, 20 Misc. 191, 44 
NYS 1051; Central Park Baptist 
Church y. Patterson, 9 Misc. 452, 30 
NYS 248, 24 NYCivProc 79; O’Don- 
nell v. McIntyre, 2 NYSt 689; Kelly 
v. Sheehy, 60 HowPr 439; Carter v. 
Newbold, 7 HowPr 166; Nichols v. 
HKustis, 146 App. Div. 475, 131 NYS 
265; Carter v. Anderson, 16 Daly 437, 
11 NYS 888; Peo. v. Rickert, 8 Cow. 
226; Peo. v. Nelson, 13 Johns. 340; 
Peo. v. Leonard, 11 Johns. 504; Mills 
v. Munger, 21 NYS 923." Sée alse 
Porter v. Peo., 7 HowPr 441; Wells v. 
De Leyer, 1 Daly 39. 

N. C.—Perry v. Tupper, 70 N. C. 
538, 71 N. C. 380. 

Oh.—Smith v. Findlay, 2 Handy 
70, 12 Oh. Dec. (Reprint) 334; Bode 
v. Mungavin, 4 OhS&CP 270, 4 Oh 
NP 29; Carey v. Richards, 2 Oh. Dec. 
(Reprint) 630, 4 WestLMonth 251; 
Mott v. Larick, 1 Oh. Dec. (Reprint) 
211, 4 WestLJ 128; Petsch v. Mowry. 
1 Cine. Super. 36. Compare Gladwell 
Ve. ume, 13° Oh. ‘Cir, "Ct 845,. 9 “Oh: 
Cir. Dec. 767. Contra Dennis v. Han- 
son,2 12, Oh. Cir) “Ct) 4455 bi Ohn Cir: 
Dec. 465. 

Okl.—Faust v. Fenton, 75 Okl. 68, 
181 P 940; Casey v. Kitchens, 168 P 
812, LRA1918B 667; Cutburth v. Bell, 
SomeOkI Si eatoomcear li lso rest lb yan eve 
Bean, 42 Okl. 53, 137 P 691; Bilby v. 
Stuart, 39 Okl. 451, 135 P 931; North- 
cutt ‘v. Bastable, 39. Okl, P24, 13496 
423; Cahill v. Pine Creek Oil Co., 38 
Okl. 568, 134 P 64; Vansellous v. 
Huene, 26 Okl. 243, 108 P1102; Zahn 
v. Obert, 24 Okl. 159, 103 P 702; Jones 
v. Seawell, 13 Okl. 711, 76 P 154; 
Hackney v. McKee, 12 Okl. 401, 75 
P 535; McQuiston v. Walton, 12 Okl. 
130, 69 P 1048; Brown v. Hartshorn, 
12° Oki, 121, 69° P 1049; MeC@lune sy. 
Penny, 11 Okl. 474, 69 P 499 [writ 
of error dism 189 U. S. 143, 23 SCt 
589, 47 L. ed. 751]; Dysart v. En- 
slow, 7 Okl. 386, 54 P 550; Chisholm 
v. Weise, 7 OKl. 217, 47 P 1086; Olds 
v. Conger, 1 Okl. 232, 32 P 337. 

Or.—Aiken v. Aiken, 12 Or. 203, 6 
P 682; Thompson v, Wolf, 6 Or. 308; 
Altree v. Moore, 1 Or. 350; Shortess 
Ven VVC Ora 0s 

Philippine. — Ty-Laco-Cioco RVI 
Muro, 9 Philippine 100; Manila 
Roman Catholic Archbishop v. Ros- 
ario, 14 Philippine 176. 

Porto Rico,—Virella v. Virella, 23 
Porto Rico 644; Miranda v. Cameron, 
19 Porto Rico 465; Torres v. Perez, 
18 Porto Rico 557; BHilzaburu v. 
Chaves, 15 Porto Rico 16; Bacon v. 
Marks, 8 Porto Rico Fed. 601; Gonce 
v. Mendez, 7 Porto Rico 531; Roses 
v. Orona, 7 Porto Rico 498. 
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er,>3 and the secret equities between the parties are 
If defendant has 
any title or legal right to possession to the land it 
must be tried in some action proper for trying such 
questions.°> The action is not a substitute for 


not matters for investigation.>* 


ejectment,>*° and differs from it 


Ss. C.—Vance v. Ferguson, 101 S. 
CEH rae 85, SE 241. 

S. D.—Torrey v. Berke, 11 S. D. 
155, 76 NW 302. 

Tenn.—Round Mountain» Lumber 
Co. v. Bass, 186 Tenn. 687, 191 SW 
341; McGhee v. Grady, 12 Lea 89; 
Thomasson y. White, 6 Baxt. 148; 
Allison v. Casey, 4 Baxt. 587; Philips 
v.. Sampson, 2 Head 429; White v. 
Suttle, 1 Swan 169; Settle v. Settle, 
10 Humphr. 504; Davidson v.. Phil- 
lips, 9 Yerg. 938, 30 AmD 393; Petty- 
john vy. Akers, 6 Yerg. 448. 

Tex.—Texas Land Co. v. Turman, 
53 Tex. 619; Wyatt v. Monroe, 27 
Tex, 268; Warren v. Kelly, 17 Tex. 
544; Hengy v. Hengy, (Civ. A.) 151 
SW 1127; Francis v. Holmes, 54 Tex. 
Giv. -A. 608, 611, 118 SW 881 [cit 
Cye]; Zuercher v. Startz, 53 Tex. 
Civ. A, 442, 115 SW,1175; Renfro v. 
Harris, 28 Tex. Civ. A. 58, 66 SW 
460; Meyer v. O’Dell, 18 Tex. Civ. 
A. 210, 44 SW 545; McRae v. White, 
(Civ. A.) 42. SW 793. 

Utah.—Eccles v. Union Pac. Coal 
Co., 15 Utah 14, 48 P 148. 

Vt.—Dustin v.; Cowdry, 23. Vt. 631. 

Va.—Olinger v. Shepherd, 12 Gratt. 
(42 Va.) 462. 

Wash.—Ridpath v. Denee, 85 Wash, 
822, 148 PB, 15;-Gore v. Altice, 33 
Wash. 335, 74 P 556. 

W. Va.—Hays v. Altizer, 24 W. Va. 
505; Moore v. Douglass, 14 W. Va. 
708. -But compare Feder v. Hager, 
64 W. Va. 452, 454, 63 SEH 285 (where 
it is said that ‘‘the action may turn 
on proof of title’). : 

Wis.—Newton v. Leary, 64 Wis. 
190, 25 NW: 39; Ainsworth v. Barry, 
35 Wis. 136; Winterfield v. Strauss, 
24 Wis. 394; Jarvis v. Hamilton, 16 
Wis. 574, 19 Wis. 187; Gates v. Win- 
slow, 1 Wis. 650; Ferrell v. Lemar, 
1 Wis. 8; Bracken v. Preston, 1 Pinn. 
365. 

Wyo.—Jenkins v.,\ Jeffrey, 3 Wyo. 
669, 29 P 186. 

[a] The law forbids the forcible 
entry either with or without title, 
and it is immaterial whether the in- 
truder is a mere trespasser or enters 
under a paramount title, for if he has 
the right to the possession, he must 
resort to the authority of the law 
to obtain it. Emerson v. Sturgeon, 
59 Mo. 404; Dilworth v. Fee, 52 Mo. 
130; Harris v. Turner, 46 Mo. 4388; 
King v. St. Louis Gaslight Co,, 34 
Mo. 34, 84 AmD 68; Beeler v. Card- 
well, 29 Mo. 72, 77 "AmD 550; Spald- 
ing v. Mayhall, 27 Mo. 377; Stone v. 
Malot, 7 Mo. 158; Sitton v. Sapp, 62 
Mo. A. 197. 

{b] Seizin of freehold or posses- 
sion of term of years unnecessary.— 
A party in the peaceable and actual 
possession of lands at the time of 
the forcible entry is entitled to pro- 
ceed under the statute of forcible 
entries and detainers, although he is 
neither seized of a freehold nor pos- 
sessed of a term for years in the 
premises. Peo. v. Van Nostrand, 9 
Wend. (N. Y.) 50. 

[ec] When title not considered to 
be involved.—(1) Title is not in- 
volved so as to make forcible de- 
tainer an improper remedy where de- 
fendant had entered into’ possession 
under pretense of making a tempo- 
rary inspection while negotiations for 
exchange of property never contem- 
plated were pending. White v. Pfief- 
fer, 165 Cal. 740, 134 P 321. (2) Al- 
though the rule that title to land 
cannot be tried is recognized, yet to 
recover in such an action, under the 
act of Febr. 20, 1861, against one 


who remains in possession after his! 
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of trespass.°§ 


in material re- 


rights have been divested by ju- 
dicial sale, plaintiff must show a 
valid judgment, execution and deed. 
To require him to show that the 
purchase was legal and valid is not 
requiring the trial of title in such 
action. Johnson vy. Bantock, 38 Ill. 
111; Johnson v. Baker, 38 Ti. 98, 87 
AmD 293. 

[ad] Effect of allegations as to 
title—(1) The question of title is 
not brought into such an action 
merely by an allegation that it is 
involved. Whether it is or not de- 
pends in the first instance upon the 
facts pleaded, and ultimately upon 
the evidence. Hamill v. Clear Creek 
County Bank, 22 Colo. 384, 45 P 411. 
(2) The action cannot be, converted 
into an action to try title to the 
premises by an answer putting the 
title in issue. Northcutt v. Bastable, 
39 Okl. 124, 1384 P4283; Hackney v. 
McKee, 12 Okl. 401, 75 P 535; Brown 
v. Hartshorn, 12 Okl. 121, 69 P 1049; 
McQuiston v. Walton, 12 Okl. 130, 69 
P 1048. 

53. Nazario v. Almiodovar, 26 
Porto Rico 291; Hernandez v. Diaz, 
26 Porto Rico 284; Santiago v. San- 
tiago, 26 Porto Rico 264; Torres v. 
Perez, 18 Porto Rico 557; Pesquera 
v. Fernandez, 16 Porto Rico 223; 
Elzaburu v. Chaves, 15 Porto Rico 
16; Echevarria v. Molinary, 14 Porto 
Rico 153; Mehrhof v. Rordiguez, 14 
Porto Rico 56; Del Valle v. Andreu, 
11 Porto Rico 398; Landron vy. Sal- 
dana, 8 Porto Rico 418. 

54. Clark v. Bourgeois, 86 Miss. 
a TRE NSS PSY Ba Brix 
PEs ere ren v. Schlosser, 74 


Alaska.—Miners’, 
Brice, 5 Alaska 418. 

Ark.—Grammer vy. Biansett, 93 Ark. 
421, 124 SW 1087; Necklace v. West, 
33 Ark. 682. 

Cal.—Owen v. Doty, 27 Cal. 502; 
Mitchell v. Davis, 23 Cal. 381; Mc- 
Cauley v. Weller, 12 Cal. 500. 

Ill.—Kraatz v. Workman, 202 Ill. 
A. 95; Phelps v. Randolph, 147 IIl. 
835, 35 NE 2438; Dudley v. Lee, 39 
Ill. 339; Knox v. Hunter, 150 Ill, A. 
392, 

Iowa.—Emsley v. Bennett, 37 Iowa 
15: Lorimier v. Lewis, Morr, 253, 39 
AmD 461. 

Ky.—Lewis v. Stith, 2 Litt. 294. 

Mass.—Williams v. McGaffigan, 132 
Mass, 122 

Miss.—Robinson  y., 
Miss. 27, 52 S 705. 

Mo.—King v. St. Louis Gaslight 
Co., 34 Mo. 34, 84 AmD 68; Beeler 
v. Cardwell, 29 Mo. 72, 77 AmD 550; 
Wood vy. Dalton, 26 Mo. 581; Garri- 
son v. Savignac, 25 Mo. 47, 69 AmD 
448; Anderson v. Chicago, etc, R. 
Co., 128 Mo. A. 175, 107 SW 456. 
fee hae se v. Barkley, 1 Mont. 
514 

Nebr.—Haller v. Blaco, 14 Nebr. 
195, 15 NW 348. 

Okl.—Ward v. Markham, 175 P 113; 
McKimmey v. Mowatt, 51 Okl. 411, 


ete,,,. Bank zv. 


Boggan, 97 


16.” Peii7bs Nortneutt “vy. sBastable; 
39) OK 124 ee Pe 4285 Tink! ews 
Schlegel, 33 Okl. 458, 126 P 576; 


Chisholm vy. Weise, 5 Okl. 217, 47 P 
1086. 

Philippine.—Mediran v. Villanueva, 
87 Philippine 752; Padin v. Hum- 
phreys, 19 Philippine 254. 

S. C.—Vance v. Ferguson, 101 S. 
C..125, 85 SE 241. 

Tenn.—Clay v. Sloan, 104 Tenn. 
401, 58 SW 229. 

Va.—Hot Springs Lumber, ete., Co. 
aay Sterrett, 108 Va. 710,.62 SH 
797. 
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spects;>? it is also distinguishable from the action 
The fact that the title to the prem-. 
ises involved is in the government instead of in 
an individual does not affect the right to maintain 
an action of forcible entry and .detainer.®® In any 
-event, title may be inquired into only as an inci- 


Wash.—Ridpath v. Denee, 85 Wash. 
322, 148 P 15. 

W. Va.—Curtis v. Meadows, 77 W. 
Ya. 22, 86 SE 886. 

See ee Oe v. Winslow, 1 Wis. 
650. 

“The law affords ample remedy for 
the person holding title by going into 
court, in an appropriate action, in 
an orderly way and obtaining the 
possession of the land belonging .to 
him. Such owner is never justified 
in taking the law into his own hands, 
and obtaining possession forcibly, 
which the courts having jurisdiction 
in an appropriate action would give 
to him peaceably.’’ Ball v. Dancer, 44 
OR pda 450 ALT, LAB Pea be 

56. Cal.—Hodgkins v. Jordan, 29 
Cal. .527. 

D. C.—Brown v. Slater, 23 App. 51. 

Minn.—-O’Neill vy. Jones, 72 Minn. 
446, 75 NW 701. 

Mont.—Boardman v. Thompson, 3 
Mont. 387. 

Or.—Taylor v. Scott, 10 Or. 483. 

[a] In Alabama by the express 
statutory provision, where an action 
of forcible entry and detainer or an 
action of unlawful detainer is re- 
moved from a justice’s court to a 
circuit court, the action is converted 
into statutory ejectment. Clarke v. 
Dunn, 161 Ala. 633, 50 S 93; Moye 


‘v. Thurber, 146 Ala. 180,-40 S 822, 


9 AnnCas 1175. 

57. Brown v. Slater, 23 App. (D. 
C.) 51; Olinger v. Shepherd, 12 Gratt. 
(53 Va.) 462. 

{al Distinction stated. — (1) 
“There is a material difference be- 
tween an action of ejectment and an 
action of forcible or unlawful entry. 
The title or right of possession is 
always involved in ‘the trial of an 
action of ejectment. The plaintiffé 
cannot recover without showing that 
he is entitled to the possession; and 
the defendant, without having any 
right to the possession himself, may 
generally prevent a recovery by the 
plaintiff, by showing an outstanding 
right of possession in another. The 
remedy for a forcible or unlawful 
entry was designed to protect the 
actual possession, whether rightful 
or wrongful, against unlawful inva- 
sion, and to afford summary redress 
and restitution.” Olinger vy. Shep- 
herd, 12 Gratt. (53 Va.) 462, 470 
[quot with appr Power v. Tazewells, 
25 Gratt. (66 Va.) 786, 789]. (2) “A 
proceeding for forcible entry and 
detainer is not the equivalent of the 
action of ejectment, the question of 
title not being at issue in the former, 
but only the question of possession, 
while the purpose of the latter is 
primarily to determine the question 
of title, and only secondarily .the 
question of possession.” Brown vy. 
Slater, 723: App. Gb. ©€)inb1 bet 

58. Olinger v. Shepherd, 12 Gratt. 
(53 Va.) 462 (‘Forcible entry may 
be maintained where trespass can- 
not; as for instance, against the own- 
er of the land, who may defend him- 
self against an action of tresnass by 
the plea of liberum tenementum. The 
owner of the land, having the right 
of entry, wil] not commit a tres- 
pass by entering, although with 
force, unless he also commits a 
breach of the peace. The law will 
not give damages against him in an 
action of trespass quare clausum 
fregit, but will compel him to re- 
store the possession in an action of 
forcible entry’’). 

“59. Lyman v. Todd, 43 Kan. 70, 
23 P 1008; Pettijohn v. Akers, 6 Yerg. 
(Tenn.) 448; Mears v. Dexter, 86 Va, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘of possession. 


§§ 40-42] 


dent tending to show the right 


where the right to possession under a particular stat- 


ute may be involved.*t 


[§ 41] 


entry and detainer.®? 


in making a forcible entry. 


828, 11 SE 538; Olinger v. Shepherd, 
12 Gratt. (53 Va.) 462, 473. 

There is ‘no reason for a differ- 
ent rule in regard to public and pri- 
vate lands. There is the Same reason 
for the protection of the actual pos- 
session against unlawful invasion in 
both cases. The plaintiff in the ac- 
tion is not suing for damages, but to 
have the possession restored to him; 
and when he shows that he has been 
turned out of possession forcibly, or 
by one having no right to do so, he 
has made out his right to restitution, 
which cannot be defeated by any evi- 
dence in regard to the title or right 
The judgment has 
only the effect of placing the parties 
in statu quo.” Olinger v. Shepherd, 
supra. 

60. Herkimer v. Keeler, 109 Iowa 


680, 81 NW 178; Armour Packing Co. 


v.:Howe, 62 Kan. 587, 64 P 42; Mc- 
Clain v. Jones. 60 Kan. 639, 57 P 500; 
Conaway v. Gore, 27 Kan. 122; Mc- 
Namara v. Culver, 22 Kan. 661; 
Casey v. Kitchens, (Okl.) 168 P 812, 
LRA1918B 667; Brown v. Hartshorn, 
12 Okl. 121, 69 P 1049; McDonald v. 
Stiles, 7 Okl. 327, 54 P 487. : 

“Title to the premises can not be 
investigated in such an action save 
in an incidental way.’ Denecke v. 
Miller, 142 Iowa 486, 492, 119 NW 
380, 19 AnnCas 949. 

“For the purpose of determining 
the right of possession, questions of 
title, legal or equitable, may be in- 
cidentally considered.’ ‘Dineen v. 
Olson, 73 Kan. 379, 386, 85 P 538. 

Evidence of title see infra § 123. 

61. See infra § 42. 

62. U. S.—Iron Mountain, etc., R. 
Co. v. Johnson, 119 U. S. 608, 7 SCt 
339, 30 L. ed. 504. 


Ala.—Hamilton vy. Adams, 15 Ala. 
- 596, 50 AmD 150. 
Cal.— Kerr v. O’Keefe, 138 Cal. 


415, 71 P 447; Canavan v. Gray, 64 
Cal. 5, 27 P 788; McCauley v. Weller, 
12 Cal. 500. 

Colo.—Farncomb y. Stern, 18 Colo. 
2709, \Sanke Olas 

Conn.—Bliss v. Bange, 6 Conn. 78. 

Fla.—Greeley v. Spratt, 19 Fla. 
644, 

Jll.—Phelps v. Randolph, 147 Ill. 
335, 35 NE 248; Allen v. Hichorn, 17 
Tll. 169; Laskodik v. Tomashumes, 
161 Tll. A. 598; Ross v. Youngman, 
¥25) Tit At. 494, - 

Ind.—Judy v. Citizen, 101 Ind. 18. 

Ind. T.—Hunt v. Hicks, 3 Ind.’ T. 
275, 54 SW 818. 

Iowa.—Emsley v. Bennett, 37 Iowa 
15; Stephens v. McCloy, 36 Iowa _659. 

Kan.—Peyton v. Peyton, 34 Kan. 
624, 9 P 479; Campbell v. Coonradt, 
22 Kan. 704. 

Mo.—Emerson vy. Sturgeon, 59 Mo. 
404; Dilworth v. Fee, 52 Mo. 130; 
Redman v. Perkins, 122 Mo. A, 164, 
98 SW 1097; Gooch v. Hollan, 30 
Mo. A. 450. 

Mont.—Parks v. 1 Mont. 

Carlson, 86 


514. 

Nebr. — Anderson vv. ; 
Nebr. 126, 125 NW 157; Tarpenning 
v. King, 60 Nebr. 213, 82 NW 621; 
Myers v. Koenig, 5 Nebr. 419. 

N. Y.—Nichols v. Eustis, 146 App. 
Div. 475, 131 NYS 265; Oyster Bay 
v. Jacob, 109 App. Div. 613, 96 NYS 


Barkley, 


b. Confers no Right to Make Forcible 
Entry. Although one may have the title to realty 
and be justly entitled to the immediate possession 
thereof, yet if he enters by violence upon the actual 
peaceable possession of another who has no title or 
right whatever, he is liable to an action of forcible 
The constructive possession 
which follows the title does not justify the owner 
He must resort to 
the courts for the enforcement of his rights and 
cannot take the law into his own hands, although he 
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has a superior right.*4 
[§ 42] 3. Right to Possession. 


Although under 


the express terms of some statutes, only persons 


620; Cain v. Flood, 14 NYS 776 [aff 
138 N. Y. 639 mem, 34 NE 512 mem]; 
Kelly v. Sheehy, 60 HowPr 439. 

N. C.—Moseller v. Deaver, 106 N. 
Cie4o4 ol SH 529° 

Okl.—Casey v. Kitchens, 168 P 812, 
LRA1918B 667; Chisholm vy. Weise, 
5 Okl. 217, 47 P 1086; Oklahoma City 
vi Hill, 4 -Okl, 521, 46 P 568. 

Philippine.—Vergara v. Laciapag, 
28 Philippine 439; Perez v. Cortez, 15 


Philippine 211; Villar v. Manila, 6 
Philippine 655; Bago v. Garcia, 5 
Philippine 524. 
Tenn.—Davidson v. Phillips, 9 
Yerg. 93, 30 AmD 393. 
Tex.—McRae v. White, (Civ. A.) 


42 SW 793. 

Utah.—Marks v. Sullivan, 8 Utah 
406, 32 P 668. 

Vt.—Carpenter v. Barber, 44+ Vt. 
441; Dustin v. Cowdry, 23 Vt. 631. 

W. Va.—Curtis v..Meadows, 77 W. 
Va. 22, 86 SE 886; Fisher v. Har- 
man, 67 W. Va, 619, 68 SE 885; 
Moore v. Douglass, 14 W. Va. 708. 

Wis.—Eastman v. White, 3 Pinn. 
180, 3 Chandl. 196. 

Eng.—Beattie v. Mair, 10 L. R. Ir. 
208; Newton v. Harland, 1 M. & G. 
956, 39 ECL 1117, 133 Reprint 619. 

Man.—Nilan v. MeAndless, 8 Dom 
LR 169, 22 WestLR 685. 

“One who is in the peaceable and 
quiet possession of land and prem- 
ises has a right of possession, that 
is to say, a right arising from pos- 
sesion alone, which precludes one 
who has the right to possession 
from ousting him without resorting 
to an action in court and, if he is 
deprived of such possession against 
his will and without resort to the 
courts, he may maintain an action 
for the possession from which he 
has been excluded, even against one 
who had such right as would have 
entitled him to recover possession 
by action.” Casey v. Kitchens, 
(Okl.) 168 P 812, LRA1918B 667. 

[a] Reasons for rule.—(1) “If it 
were otherwise, serious would be 
the consequences to society; for 
when the title to land is to be dis- 
puted, the possession is a matter of 
great importance, and, if it were 
left to be struggled for between the 
parties by force and violence, the 
peace of the community would not 
only be destroyed, but in very many 
instances bloodshed would be _ the 
consequence. Therefore, it has been 
determined that, no matter how per- 
fect a man’s title may be, if he enter 


upon the possession of another who 


has no title whatever, by _ violence, 
he cannot protect himself. against 
the operation of a writ of forcible 
entry and _ detainer.” Davidson v. 
Phillips, 9 Yerg. (Tenn.) 93, 30 AmD 
393. (2) One great object of the 
Forcible Entry Act is to prevent 
even- rightful owners from taking 
the law into their own hands and at- 
tempting to recover by violence 
what the remedial process of a court 
would give them in a_ peaceable 
mode. Mitchell v. Davis, 23 Cal. 381 
{quot Wilson v. Campbell, 75 Kan, 
159, 88 P 548, 121 AmSR_ 366, 8 
LRANS 426, 12 AnnCas 766]. See 
also supra § 39. 

63. Oyster Bay v. Jacob, 109 App. 


‘entitled to the premises,’’° or persons having 
‘‘yight to possession,’’ °° or persons ‘‘lawfully en- 
titled to possession,’’ ©’ may fall within the protec- 
tion of the statutes, for the same reason and as a 
.corollary to the rule that title to the premises is 
not involved in actions for forcible entry and de- 
tainer,®* the general rule also is that the right to 
possession of the premises is not involved,®® that 
is, the legal right to possession as distinguished 
from plaintiff’s present right of possession based 
on his prior actual possession of which he is de- 


Div. 613, 96 NYS 620. 

64 See supra § 40. 

65. Page v. Dwight, 170 Mass. 29, 
48 NE 850, 39 LRA 418. 

66. Judy v. Citizen, 101 Ind. 18; 
Archey v. Knight, 61 Ind. 311; Ham- 


mond Sav., etc. Co. v. Boney, 61 
Ind. A. 295, 107 NE 480. 
67. Gale v. Eckhart, 107 Mich. 


465, 65 NW 274; Gage v. Sanborn, 
106+Mich. 269, 64 NW 32; McGuffie, 
v. Carter, 42° Mith. 497, 4 NW 211; 
Hoffman v. Harrington, 22 Mich. 52. 
68. See supra § 41. 
69. Ala.— Harris v. Harris, 190 
Ala. 619, 67 S 465; Knowles v. Ogle- 


tree, 96 Ala. 555, 12 S 397; Nicrosi 
Voi -Phillipi; 91. 7A la: 299 Sees soon. 
Houston  v... ‘Harris, if] © Alaw57 03 


Dumas v. Hunter, 25 Ala. 711; Horse- 
field v. Adams, 10 Ala. 9. 

Ark.—Miller v. Plummer, 105 Ark, 
630, 152 SW 288; Grammer v. Bian- 
sett, 93 Ark. 421, 124 SW _ 1037; 
Logan v. Lee, 53 Ark. 94, 13 SW 422; 
McGuire v. Cook, 13 Ark. 448. But 
compare James v. McDuffy, 133 Ark. 
599, 202 SW 821; Anderson v. Mills, 
40 Ark. 192 (in both of which it 
seems right to possession was in- 
quired into in connection with the 
question whether or not plaintiff had 
made out a prima facie case of actual 
peaceable possession on his part). 

Cal.—Kerr v, O’Keefe, 138 Cal. 415, 
71 P 447; Giddings v. ’76 Land, etc., 
Core 88PsCali. 96; .2 352 196 Voller. 
Hollis, 60 Cal. 569; Sanchez vy. Lour- 
eyro, 46 Cal. 641; Mitchell v. Davis, 
20 Cal. 45, 23 Cal. 381; McCauley v. 
Weller, 12 Cal. 500. 

Conn.—Carrier v. Carrier,:85 Conn. 
2038, 82 A 187. 

Ga.—Stuckey v. Carleton, 66 Ga. 
215. See also Thorpe v. Atwood, 100 
Ga. 597. 

lil.— Doty v. Burdick, 83 Ill. 473; 
Laskodik v. Tomashumes, 161 Ill. 
A. 598; Roberts v. McEwen, 81 Ill. 
A. 413. 

Ind.—Hammond Sav., 


etc; Corp ve 


Boney, 61 Ind. A. 295, 107 NE 480; 
Evill v. Conwell, 2 Blackf, 133, 18 
AmD 138. 


Iowa.—Denecke v. Miller, 142 Iowa 
486, 119 NW 380, 19 AnnCas 949; 
Cagwin-v. Chicago, etc., R. Co., 114 
Iowa 129, 86 NW 220; Herkimer v. 
Keeler, 109 Iowa 680, 81 NW 178; 
Emsley v. Bennett, 87 Iowa 15; 
Stephens v. McCloy, 36 Iowa 659; 
Lorimier v. Lewis, Morr. 253, 39 
AmD 461; Settle v. Henson, Morr. 
iG bal 

Kan.—Wilson v. Campbell, 75 Kan. 
159, 1°88 P-548, 121. AmSR 366, 8 
LRANS ,426, 12 AnnCas 766. 

Ky.—Holman v. Parsons, 162 Ky. 
454, 172 SW 920; Derrineton v. Chil- 
ders, 156 Ky. 452, 161 SW 216; Hunt 
v. Wilson, 14 B. Mon. 44; Tucker v. 
Phillips, 2 Mete. 416; Mason v. Bas- 
com, 3 B. Mon. 269; Mattox v. Helm, 
5 Litt. 185, 15 AmD 64; Dils v. Jus- 


tice, 9 SW 290, 10 KyL 547; Brum- 
field v. Reynolds, 4 Bibb 388; Car- 
penter v. Shepherd, 4 Bibb 501. 

Miss.—Spears v. McKay, 1 Miss. 
265. 

Mo.—Miller v. Tillmann, 61 Mo. 
316; Dilworth v. Fee, 52 Mo. 130; 
Van Eman v..Walker, 47 Mo. 169; 
Harvie v. Turner, 46 Mo. 444; Pre- 
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prived,’° it being sufficient for plaintiff to establish 
actual peaceable possession at the time of the forci- 
If defendant wishes to 
enforce his legal right to possession he must resort 
to the proper action at law to do so."? 
the right to possession, as well as the title,”* may be 
inquired into incidentally under the provisions of 
some of the statutes as to forcible entry and de- 
tainer, and kindred actions,"* and especially under 
statutes which make right to possession an element 
of protection of the particular statute.*> Where the 
action is not for a forcible entry and detainer, but 
for an unlawful detention of the premises after a 


ble entry complained of."! 


witt v. Burnett, 46 Mo. 372; King v. 
St. Louis Gaslight Co., 34 Mo. 34, 
84 AmD 68; Beeler v. Cardwell, 
Mo. 84; Beeler v. Cardwell, 29 Mo. 
72, 77 AmD 550, 33 Mo. 84; Spald- 
ing v. Mayhall, 27 Mo. 377; Krevet 
v. Meyer, 24 Mo. 107; Warren v. 
Ritter, 11 Mo. 354; Stone v. Malot, 
7 Mo. 158; Underwood v. Caruthers- 
ville, 146 Mo. A. 288, 129 SW 1076; 
Stewart v. Miles, (A.) 79 SW _ 988; 
Sitton v. Sapp, 62 Mo. A. 197; Meri- 
wether v. Howe, 48 Mo. A. 148; 
Greenleaf v. Weakley, 39 Mo. A. 191; 
Craig v. Donnelly, 28 Mo. A. 342; 
Hyde v. Fraher, 25 Mo. A. 414. 

Mont. — Spellman v. Rhode, _ 33 
Mont. 21, 81 P 395; Sheehy v. Fla- 
herty, 8 Mont. 365, 20 P 687; Board- 
man v. Thompson, 3 Mont. 387; Parks 
v. Barkley, 1 Mont. 514. 

Nebr. — Anderson v. Carlson, 86 
Nebr. 126, 125 NW 157; Tarpenning 
v. King, 60 Nebr. 213, 82 NW 621: 
Brown v. Feagins, 37 Nebr. 256, 55 
NW 1048; Myers v. Koenig, 5 Nebr. 
419. 

Nev.—Lachman v. Barnett, 16 Nev. 
154. 

N. J.—Schwinn v. Perkins, 79 N. 
dee Tin Sib 78 vA “19, 93.2) TRANS S505 
21 AnnCas 1223. 

N. M.—Murrah v. Acrey, 19 N. M. 
228, 142 P 143; Patten v. Balch, 15 
N. M. 276; 106 2 388; Romero’ v. 
Gonzales, 3 N. M. 35, 1 P 171. 

N. Y.—Nichols v. Eustis, 146 App. 
Dive 47508 al NY Sebo: Carters ve 
Anderson, 16 Daly 437, 11 NYS 883; 
Peo. v. Field, 52 Barb. 198. 

INS C@i—_ State lv. Pollok, 26" Niv€ 
305, 42 AmD 140. 

Okl.—Proctor v. Capps, 169 P 894; 
Casey v. ‘Kitchens, 168 P 812, LRA 
1918B 667; Brown v. Mayhall, 164 
P 973; Ball v.’Dancer, 44 Okl. 114, 
143 P 855; Howard v. Davis, 40 Okl. 
86,,136 P 401; Cahill v. Pine Creek 
Oil Co., 38 Okl. 568, 134 P 64; Mc- 
Donald v. Stiles, 7 Okl. 327, 54 P 487. 

Pa.—State v. Robison, Add. 14. 

Si Ci—Vance v;, Ferguson, 1017S) 
C, 125, 85. SE) 241. 

Tenn.—Edwards v. Batts, 5 Yerg. 
41. 


Tex.—Texas Land Co. v. Turman, 
53 Tex. 619; McRae v. White, (Civ. 
A.) 42 SW: 793; 

Vt.—Dustin v. Cowdry, 238 Vt. 632. 

Va.—Fore v. Campbell, 82 Va. 808, 
1 .<SE 180; Power v. Tazewells, 25 
Gratt. (42 Va.) 786; Olinger v. Shep- 
herd, 12 Gratt. (53 Va.) 462. 

Wash. — Ridpath v. Denee, 85 
Wash. 322, 148 P 15; Gore v. Altice, 
33 Wash, 335, 74 P 556. 

W. Va.—Curtis v. Meadows, 77 W. 
Va. 22, 86 SE 886; Fisher v. Har- 
man, 67 W. Va. 619, 68 SE 885; Hays 
v. Altizer, 24 W. Va. 505; Mitchell v. 
Carder, 21 W. Va. 277. 

70. Riverside Co, v. Townshend, 
AO” Annke ey NE 65; Chambers v. 
Trish, 132° Towa’ 3195-109 NW. 787; 
Willis v. Weeks, 129 Iowa 525, 105 
NW 1012; Cagwin v. Chicago, ctc., 
R. Co., 114 Iowa 129, 86 NW 220; 
Delmonica Hotel Co. v. Smith, 112 
Iowa 659, 84 NW 906; Emsley v. 
Bennett, 37 Iowa 15; Stephens v. Mc- 
Cloy, 36 Iowa 659; Brown v. May- 
hall, (Okl.) 164 P 9738, 974. 

“The right to maintain the action 
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However, 


is not determined by plaintiff’s right 
of possession, but by whether he has 
been in possession and such posses- 
sion has been taken from him by 


force.” Brown v. Mayhall, supra 
ey Proctor v. Capps, (Okl.) 169 
P 894 


Ale 

[a] The only inquiry is as_ to 
whether possession has been taken 
by actual or constructive force, with- 
out referenee to defendant’s title or 
his right to possession. Dudley v. 
Lee, 39 Ill. 339; Maloney v. Shat- 
tuck, 5 ‘Ill’ “A; 44 "(all that: is in- 
volved is the immediate right of pos- 
session as distinguished from the le- 
gal right to possession as rightful 
owner or otherwise); Doty v. Bur- 


dick, 83 Ill. 473; and cases supra 
note 69. 
[b] The issue involved is the 


fact of possession contrary to the 
statute, rather than the right there- 
to. Denecke v. Miller, 142 Iowa 486, 
119 NW 380, 19 AnnCas 949. ; 

[ce] “Right to’ and “right of” 
possession distinguished. — The 
“right to possession” is a right ordi- 
narily resting on title, while that 
“right of possession’ which is the 
basis of the action of forcible entry 
and detainer is the right of a person 
in possession not to be forcibly dis- 
possessed, although he may have ob- 
tained or retained possession by 
force. Cahill v. Pine Creek Oil Co., 
88 Okl, 568, 130 P 64. 

71. See cases supra note 69; and 
infra §§ 43-56. 

[a] The only matters involved 
are possession of plaintiff and force 
of defendant. Grammer vy. Blansett, 
83 Ark. 421, 124 SW 1037. See infra 
§§ 43, 57. 

72. Jordan v. Walker, 52 Iowa 
647, 3 NW 679; Oleson v. Hendrick- 
son, 12 Iowa 222; Dilworth v. Fee, 
52 Mo. 130. See also supra § 40. 

73. See supra § 40. 

74. Ark.—Burton v. Gorman, 125 
Ark. -141, 188 SW 561; Barnes v. 
Lindsey, 100 Ark. 629, 140 SW 140; 
Anderson v. Mills, 40 Ark. 192. 

Tll—Roby v. Calumet, etc., Canal, 
etcs «Cos 2 TT, yo eer ee NB Sia 
Hammond v. Doty, 184 Ill. 246, 
NE 371; Thomasson v. Wilson, 146 
Ill. 384, 34 NE 432; Doty v. Burdick, 
83 Ill. 473; Floersheim v. Baude, 110 
. A. 6363* Davis v. Hinton, 29 Ill. 
PNB A 

Iowa.—Cedar Rapids Cold Storage 
Co. v. Lesinger, 177 NW 548; Hall 
v. Jackson, 77 Iowa 201, 41 NW 620. 

Ky.—Richie v. Owsley, 137 Ky. 63, 
2 NS) Wie OM ae 
been ey ee v. McKay, 1 Miss. 

Mo,—Hafner Mfg. Co. v. St. Louis, 
262 Mo. 621, 172 SW 28. \ 

Mont.— Kennedy vv. Dickie, 27 
Mont. 70, 76 P 672. 

Nebr.—-Van Sant v. Beuder, 101 
Nebr. 680, 164 NW 711; Leach vy. 
Sutphen, 11 Nebr. 527, 10 NW 409. 
And see Stone v. Blanchard, 87 Nebr. 
1, 126 NW 766. 

Okl.—Northeutt v. Bastable, 39 
Okl. 124, 134 P 423; Hackney v. Mc- 


Kee, 12 Okl. 401, 75 P 5385; Ander- 
son v. Ferguson, 12 Okl. 307, 71 P 
225; Steele v. Noell, 12 Okl. 137, 69 


P 1077; Burns v. Noell, 12 Okl. 138, 


[§§ 42-43 


lawful or peaceable entry, it is held that plaintiff, 
in order to recover, must show that he was entitled 
to possession when the action was commenced.’ 
And in special statutory proceedings by purchasers 
against grantors refusing to deliver possession or by 
purchasers at judicial sales against defendant in a 
judgment or decree or those holding under him to 
recover possession, it is held essential to a recove~y 
that plaintiff establish his right to possession.?? 

[§ 43] 4. Plaintiff’s Prior Possession—a. 
cessity. An action of forcible entry and detainer is 
strictly possessory in its nature,’® and, unless, other- 
wise expressly provided by statute, a person who has 


Ne- 


69 P 1076; McQuiston vy. Walton, 12 
Okl. 130, 69 P 1048; Brown vy. Hart- 
shorn, 12 Okl. 121, 69 P 1049; Cope 
Ve Braden, $4 4OkIle 291 60 Pie tes 
Dysart v. Enslow, 7 Okl. 386, 54 P 
530; McDonald v. Stiles, 7 Okl. 327, 
54 P 487; Olds v. Conger, 1 Okl. 232, 
320P 3375 

Tex.—Texas Land Co. v. Turman, 
53 Tex. 619; McRae v. White, (Civ. 
A.) 42 SW 793. 

Wash.—Gore vy. Altice, 33 Wash. 
335, 74 P 556. 

_See also Perez v. Cortes, 15 Philip- 
pine 211. 3 

{a] Right to possession, inde- 
pendent of title, is said to be the 
question involved. Doty v. Burdick, 
83 Ill. 473. 

_Evidence to show right of posses- 
sion See infra § 126. 

75. See statutory provisions; and 
Judy v. Citizen, 101 Ind. 18; Archey 
v. Knight, 61 dnd. 311; Page v: 
Dwight, 170 Mass. 29, 48 NE 850, 39 
LRA 418; Gale v. Eckhart, 107 Mich. 
465, 65 NW 274; Hoffman v. Har- 
rington, 22 Mich. 52. 

76. Ala.—  Nicrosi v. Phillipi, 91 
Ala. 299, 8 S 561; Houston v. Farris, 
71 Ala. 570. 


CalMurphy v. Snyder, . 
46 38a 2 _ a Spe 
Colo. — Hamill v. Clear Creek 


County Bank, 22 Colo. 384, 45 P 411; 
Kelly v. E. F. Hallock Lumber, etc., 
Ce., 22 Colo. 221, 48 P 1003. 
per eiessountain v. Roche, 13 Fla. 

Ill. Maloney v. Shattuck, 15 Ill. 
ae Nicholson v. Walker, 4 Ill. A. 


Iowa.—Hall v. Jackson, 77 Iowa 
201, 41 NW 620; Jordan v. Walker, 
52 Iowa 647, 3 NW 679. 

Kan.—Dineen v. Olson, 73 Kan. 


379, 85 P 538; Kellogg v. Lewis, 28 
ane 5385; Conaway v. Gore, 27 Kan. 
Mich.—McGuffie v. Carter, 42 Mi 
497, 4 NW 211. ee 
Miss.—Cummings v. Kilpatrick, 23 


Miss. 106. 
Mo.—Furguson v. Lewis, 27 Mo. 
249; Reed v. Bell, 26 Mo. 216. 


Va.—Corbett v. Nutt, 18 Gratt. (59 
Va.) 624 [aff 10 Wail. (U. S.) 464, 
TOP Led. 29 16M. 


W. Va.—Hays v. Altizer; 24 3 
Va. 505. - 
77. See infra § 70. 


78. See supra § 39; and statutory 
provisions. 

[a] In Tllinois (1) it is provided 
by statute that a grantee of a grant- 
or in possession may maintain this 
action to oust the grantor or his 
tenant when delivery of pussession 
is refused. Muller v. Balke, 167 Ill. 
150, 47 NE 355 [aff 68 Ill. A. 587]. 
(2) So another statute extends the 
benefit of the Forcible Detainer Act 
to purchasers of judicial sales. See 
infra § 70. (8) And by express pro- 
vision of statute the person entitled 
to possession may be restored there- 
to, where an entry is made into va- 
cant or unoccupied lands or tene- 
ments by one without right or title. 
Frank v. Palmer, 65 Ill. A. 124. 

{b] In Kansas, by express provi- 
sion of a statute, one entitled to 
immediate possession, although he 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


crite 


§§ 43-44] 


never been in possession of land cannot maintain 
the action to obtain possession;*® and if he has 
any title or interest in the land he must, as has 
been stated, seek to establish it in some other form 
; Generally speaking, in order to main- 
tain the action, 1t must appear that plaintiff was in 
peaceful and exclusive possession of the premises 
in controversy at the time of the acts complained of, 
and that he had been forcibly ousted or that pos- 
session was peaceably obtained and forcibly withheld 
To sustain plaintiff’s right to res- 


of action.®° 


by defendant.®! 
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[§ 44] 
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in the actual possession of the property and was 
foreibly dispossessed by defendant.*2 

b. Character of Possession—(1) In Gen- 
eral. It is essential that plaintiff’s prior possession 
should have been actual,’* peaceable,*+ exclusive,’> 
adverse,®* and continuous §? in the sense that it 
must not be an interrupted or scrambling posses- 
sion,®* although it is not essential that the posses- 
sion should have lasted for any definite period: of 
time *® as is the case where title by adverse pos- 
session is sought to be acquired.°° 


Under some stat- 


titution all that need be shown is that plaintiff was | utes possession for a very short period of time pre- 


has never been in actual possession, 
may maintain an action for forcible 
entry and detainer against an occu- 
pant without color of title. Price 
ve Olds; (9) Kan. 66: 

{c] In Missouri (1) the rule that 
the action could not be maintained by 
one who had never been in posses- 
sion has been changed. Under the 
present statutes a grantee of rented 
property is entitled to maintain un- 
lawful detainer to recover the land 
from the possession of the tenant 
or his grantor. See infra § 70. (2) 
And the right is: also conferred on 
the grantees or assigns of any 
lands, tenements, or other “real pos- 
sessions.’”’ See infra § 70. 

79. Ala.—Weldon v. Schlosser, 74 
Ala. 355; Womack v. Powers, 50 Ala. 
5; Childress v. McGehee, Minor 131. 

Alaska.—Miners’, etc, Bank  v. 
Brice, 5 Alaska 418. 

Bes ean ban v. West, 33 Ark. 

Cal.—Owen v. Doty, 27 Cal. 502. 


T=—Dudley- v. 7 Lee, 39") Ilim 339° 
Knox v. Hunter, 150 Ill. A. 392; 
Whitehill v. Cooke, 140 Ill. A. 520; 
Aurner v.' Pierce, 106 Tll. A. 206; 


Kimmel v. Frazer, 49 Ill. A 462. 
Ky.—Lewis v. Stith, 2 Litt. 294. 


Mass.— Williams v. McGaffigan, 
132 Mass. 122. 
Miss.—Robinson v. Boggan, 97 


Miss. 27, 52 S 705; Taylor v. Or- 
lansky, 92 Miss. 761, 46 S 50, 136; 
Owen v. Monroe County Alliance, 77 
Miss. 500, 27 S 388. 

Mo.—Wood v. Dalton, 26 Mo. 581; 
Garrison v. Savignac, 25 Mo. 47, 67 
AmD 448; Holland v. Reed, 11 Mo. 
605; Hatfield v. Wallace, 7 Mo. 112; 
Anderson vy. Chicago, etc., R. Co., 
128 Mo. A. 175, 107 SW 456; Metz 
v. Schneider, 120 Mo. A. 453, 97 SW 
187; School Dist. No. 4 v. Holmes, 
538 Mo. A. 487; Long v. Noe, 49 Mo. 
A. 19; Sexton v. Hull, 45 Mo. A. 339; 
Ford v. Fellows, 34 Mo. A. 630. 

Nebr.—Haller -v. Blaco, 14 Nebr. 
195, 15 NW 348. 

Okl.—Ward v. Markham, 175 P 
113; Brown v. Mayhall, 164 P 973; 
Gross v. Baker, 47 Okl. 361, 148 P 
734; Northecutt v. Bastable, 39 Okl. 
124, 129, 134 P 423 [cit Cyc]; Link 
v. Schlegel, 33 Okl. 458, 460, 126 P 
576 [eit Cyc]. 5 i 

Philippine.—Mediran vy. Villanueva, 
37 Philippine 752; Aldea v. Fuentes, 
24 Philippine 303. 

Tenn.—Clay v. 104 Tenn. 
401, 58 SW 229. 

Va.—Hot Springs Lumber, etc., Co. 
v. Sterrett, 108 Va. 710, 62 SE 797. 

W. Va.—Curtis v. Meadows, 77 W. 
Va. 22, 86 SE 886. 

{a] Thus the action will not lie: 
(1) Where defendants were in pos- 
session at the time plaintiff's al- 
leged possession began. Barnewell 
v. Stephens, 142 Ala. 609, 38 S 662. 
(2) By a lessee to obtain posses- 
sion of leased premises where the 
lessor had refused to permit lessee 


Sloan, 


to enter under the lease, and he 
never had possession. ‘Taylor v. Or- 
lansky, 92 Miss. 761, 46 S 50, 136; 


Long v. Noe, 49 Mo. A. 19. 

[b] A person whose occupancy of 
land is through his servants and 
who has never been in possession 
cannot maintain an action within the 
statute for an unlawful entry on 
the ground that it was made during 


[26 C. J.—52] 


his temporary absence. 
Zobelein, 51 Cal. 532. 
80. See supra § 40. 
81. Ala—Bush v. Thomas, 162 
Ala. 168, 50 S 138; Watson v. Scar- 
borough, 40 S 672;’ Moye v. Thurber, 
146 Ala. 180, .40 S 822, 9 AnnCas 
1175; O’Donohue v. Holmes, 107 Ala. 
489, 18 S 263. 
Alaska. —Steil v. 
Alaska 392. 
Cal.—Adams v. Helbing, 
298, 40 P 422; 


Hammel vy. 


Dessmore, 3 


107 Cal. 
Saulque v. Durralde, 
33 P 1090; McCormack v. Sheridan, 
Til Car. '253,. 7199 P 4195 =Alemany ow: 
Ortega, 4 P 138; Laird v. Waterford, 
50 Cal. 315; Conroy v. Duane, 45 Cal. 
597; Mitchell v. .Davis, 20 Cal. 45; 
House v. Keiser. 8 Cal. 499; Treat v. 
Stuart, 5 Cal. 113; San_ Francisco, 


lete., Home Bldg., Soc. v. Leonard, 17 


Cal. A. 254. 1199 EB 405; 

Conn —Stiles v. Homer, 21 Conn. 
507; Phelps v. Baldwin, 17 Conn. 209. 

Tll.— Fitzgerald v. Quinn, 165 Ill. 
354, 46 NE 287 [rev 58 Ill. A. 598]; 
Hoffman v. Reichert, 147 Ill. 274, 35 
NE 527; Dunstedter v. Dunstedter, 
77 Ill. 580; Preiss v. Naliborski, 133 
Tll. A. 205; Rockhold 
Ill. A. 194; Bussen v, Dickson, 97 Ill. 
A...\310, 

ind “%°-—Hunt v.. Bicks,—3) Ind, Tt 
275, 54 SW 818. 

Kyv..—New York-Kentucky Oil, etc., 
Co. v. Miller, 187 Ky. 742, 220 SW 
535; Childers v. Hieronymus, 105 SW 
979, 32 'KyG  394;. Quertemus..-v. 
Breckenridge, 5 Dana 125; Prewitt v. 
Durham, 5 T. B. Mon. 17; Moore v. 
Masie, 38 Litt. 296; McCracken v. 
Woodfork, 3 A. K. Marsh, 524; Dils 
v. Justice, 9 SW 290; Cuyler v. Estis, 
64 SW 673; Louisville, ete., R. Co. v. 
Sparks, 14 KyL 398. 

Miss.—Owen v. Monroe County Al- 
liance, 77 Miss. 500, 27 S 388. 


Mo.—Armstrong v. Hendrick, 67 
Mo. 542; De Graw v. Prior, 53 Mo. 
313; May v. Luckett, 48 Mo. 472; 


Bell v. Cowan, 34 Mo. 2541; Fink v. 
Schmidt, (A.) 215 SW 490; Bixeman 
v. Reichel, (A.) 187 SW 269; Green- 
leaf v. Weakley, 39 Mo. A_ 191; 
Keene v. Schnedler, 9 Mo. A. 597 [rev 
on ae grounds 92 Mo. 516, 2 SW 
312]. 

Mont.—Milligan v. Cuff, 14 Mont. 
366, 87 P 455. 

N. J.—Schwinn v. Perkins, 79 N. 
Jeela. 515; 78 Av 19,32) GRANS! 51,521 
AnnCas 1223 [aff 77 N. J. L. 402, 72 
A 454]; Funkhauser v. Colloty, 67 N. 
J. L. 132, 50 A 580; Mairs v. Sparks, 
DeON eden ba plos 

N. Y.— Tischler v. Knick, 26 Misc. 
T7238 TaN!) con Cain Vv. Mlood 14 
NYS 776, 21 NYCivProc 116 [aff 138 
N. Y. 689 mem, 34 NE 512 mem]; 
O’Donnell v. McIntire, 16 AbbNCas 
84, 41 Hun 100; Carter v. Newbold, 
7 HowPr 167. 

Tenn. — Stockley v. Cissna, 119 
Tenn. 135, 104 SW 792; Clay v. Sloan, 
104 Tenn. 401, 58 SW 229; Kuhn v. 
Feiser, 3 Head 82; Beaty v. Jone3, 
1 Coldw. 482; Lane v. Marshall, 
Mart. & Y. 255. 

Wash.—Chezum v. Campbell, 42 
Wash, 560, 568, 85 P 48, 7 AnnCas 
921 [quot Cyc entire section]. 

W. Va.—Raleigh County v. Elli- 
8 W. Va. 308. 

82. Beeler v. Cardwell, 33 Mo. 84; 
Redman v. Perkins, 122 Mo. A. 164, 
98 SW 10$7; Berry v. Fortney, 81 Mo. 


v. Doering, 122 , 


A. 284, 

83. See infra § 45. 

84 See infra § 53. 

[a] The words “lawfully pos- 
sessed” as used in a statute relating 
to forcible entry and detainer mean 
“peaceable” possession. Hafner Mfg. 
Co. v. St. Louis, 262 Mo. 621, 172 SW 


28. 
See supra § 43. 

[a]. Rule applied.—The clerk of 
the circuit court of a county occu- 
pied a room in the courthouse. He 
declined to vacate the room, pursu- 
ant to an order of the court of 
county commissioners. The _ sheriff, 
under the order of the commission- 
ers’ court, during the clerk’s absence, 
moved out the property of his office 
and refused to permit him to reénter. 
It was held that the clerk could not 
maintain forcible entry and detainer 
to recover possession of the room, 
the facts not proving an actual, ex- 
clusive and peaceable possession 
thereof by him. Watson v. Scar- 
borough, 40 S 672, 

[b] Possession of  licensee.—A 
purchaser in possession under a con- 
tract for a conveyance or by vendor’s 
oral permission, and merely as a 
licensee, preparatory to taking pos- 
session after sale, was not in such 
exclusive possession, at the time of 
his dispossession by the vendor, as 
to enable him to resort to an action 
of forcible entry and detainer. Bixe- 
man v. Reichel, (Mo. A.) 187 SW 269. 

[c] Possession of public road.— 
If a part of the land described in 
the complaint in a forcible entry and 
detainer action is in effect used as 
a public road,‘ then plaintiff is not 
in exclusive possession of it, and 
as to that part cannot maintain the 


action. Fink v. Schmidt, (Mo. A.) 
215 SW 490. ‘ 
[d] An exception to the rule oc- 


curs when one tenant in common 
has been dispossessed by his coten- 


ante. Haas sy. edi, Ais Tie Ae es one 
Bixeman v. Reichel, (Mo. A.) 187 
Sw 269. 

86. Daniels v. Williams, 177 Ala. 


140, 58 S 419; Haas v. Juul, 178 Ill. 
Ax 1397 


[a] What is not adverse posses- 
sion.—(1) Where defendant, foster 
mother of the wife of plaintiff’s 
grantor, lived in a house as a 
member of the family after the 
grantor had conveyed the premises 
to plaintiff, and continued in pos- 
session under a lease from plaintiff, 
her possession is not distinct and 
hostile to that of plaintiff. Haas v. 
Juul, 178 Ill. A. 397. (2) A grantor’s 
possession after delivery of his deed, 
without disclaimer of holding as 
the grantee’s tenant by sufferance 
and without explicit assertion of pos- 
session adverse to the grantee, is 
not a possession sufficient to support 
an action of forcible entry and de- 
tainer. Daniels v. Williams, 177 Ala. 
140, 58 S 419. 

87. Bush v. Thomas, 162 Ala. 168, 


50 S 183; Stockley v. Cissena, 119 
Tenn. 135, 104 SW 792. 

88. See infra § 54. ’ 

89. Highland Park Oil Co! v. 


Western Minerals Co., 1 Cal. A. 340, 
82 P 228; Cain v. Flood, 14 NYS 776, 
21 NYCivProc 116 [aff 138 N. Y. 639, 
34 NE 512). 

90. See Adverse Possession § 64, 
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ceding the entry complained of is not a sufficient 
possession to sustain the action,°®! and these statutes 
do not conflict with the federal statutes relating to 


homestead entries.°? 


[§ 45] 


imputes to the owner of the legal 


91. See statutory provisions, 

[a] Five days.—Morrison vy. Gun- 
ning, 91 Wash. 6938, 157 P 1199;. Rid- 
path v. Denee, 85 Wash. 322, 148 P 

92. Denee v, Ankeny, 246 U. S. 
208, 38 SCt 226, 62 L. ed. 669 [aff 91 
Wash. 693, 157 P 1199, 85 Wash, 322, 
148 P 15). - 

93. Ala.—Victor Realty Co. v. Ar- 
gumanian, 172 Ala. 108, 55 S 621; 
Bush vy. Thomas, 162 Ala. 168, 50 
S$ 133; Brown v. French, 148 Ala. 
272, 42 S 409; Watson v. Scarbor- 
ough, 40 S 672; Farley v. Bay Shell 


Road 'Coi,:425> Ala, 2134, 27 S770; 
Chessen v. Harrelson, 119 Ala. 435, 
24 S 716; Knowles v. Ogletree, $6 


Ala. 555, 12 S 397; Espella v. Gott- 
schalk, 95 Ala. 254, 10 S, 755; Clem- 
ents v. Hays, 76 Ala. 280; Brady v. 
Huff, 75 Ala. 80; Welden v. Schlos- 
ser, 74 Ala. 355; Houston v. Farris, 
71 Ala. 570; Wray v. Taylor, 56 Ala, 
188; Lalonette v. Lipscomb, 52 Ala. 
570; Womack v. Powers, 50 Ala.. 5; 
Ladd v. Dubroca, 45 Ala. 421; Rus- 
sell v. Desplous, 29 Ala. 308; Dumas 
v. Hunter, 25 Ala. 711; McRae v. 
Tillman, 6 Ala. 486; Cunningham v. 
Green, 3 Ala. 127; Singleton y. Fin- 
ley, 1 Port. 144; Lecatt v. Stewart, 2 
Stew. 474; Wright v. Mullens, 2 
Stew. & P. 219; Childress v. McGe- 
hee, Minor 131. 

Ark.—Salinger v. Gunn, 61 Ark. 
414, 33 SW 959; Johnson v. West, 41 
Ark. 535; Necklace v. West, 33 Ark. 
682; Smith v. Lafferry, '27 Ark. 46; 
Frank v. Hedrick, 18 Ark. 304; Brad- 
ley v- Hume, 18 Ark, 284; McQuire 
v. Cook, 13 Ark. 448. 

Cal. — McCormick v. Sheridan, 77 
Cal. 258, 19 P 419; State Bank v. 
Taaffe, 76 Cal. 626, 18 P 781; Castro 
v. Tewksbury, 69 Cal. 562, 11 P 339; 
Spiers v. Duane, 54 Cal. 176; Laird 
v., Waterford, 50 Cal. 315; Sanchez 
v. Loureyro, 46 Cal. 641; Goodrich 
v. Landigham, 46 Cal. 601; Conroy v. 
“Duane, 45 Cal. 597; Bowers v. Chero- 
kee Bob, 45 Cal. 495; Barlow v Burns, 


40 Cal. 351; Mason v. Wolff, 40 Cal. 
246: Wilbur v. Cherry, 39 Cal. 660; 
Warburton v. Doble, 38 Cal, 619; 


Shelby v. Houston, 38 Cal. 410; Ross 
v. Roadhouse, 36 Cal. 580; Valencia 
v. Couch, 32 Cal. 339, 91 AmD 589; 
Hoag v. Pierce, 28 Cal. 187; Roff v. 
Duane, 27 Cal. 565; Owen v. Doty, 
27 Cal. 502; Cummins v. Scott, 23 
Cal. 526; Mitchell v. Davis, 20 Cal. 
45) Minturn Vv. /Burr, 16 )Cal.. 1075 
McCauley v. Weller, 12 Cal. 500; 
Preston v. Kehoe, 10 Cal. 445; Dick- 
inson v. Maguire, 9 Cal. 46; House 
v. Keiser, 8 Cal. 499; Treat v. Stuart, 
5 .Cal.. 113; Stark v. Barnes, 4 Cal. 
412; Kilburn v. Ritchie, 2 Cal. 148, 
56 AmD 326. 

Colo.—Potts v. Magnes, 17 Colo. 
364, 30 P 58; Wier v. Bradford, 1 
Colo. 14; Kelley v. Andrew, 3 Colo. 
Ai 122,, 32), P. 175. 

Conn.—Carrier v. Carrier, 85 Conn, 
2035.82 Ai1187; Stiles v.. Homer, 21 
Conn. 507;. Phelps v. Baldwin, 17 
Conn. 209. 

Fla.—Perry Naval ‘Co; WN 
Griffin, 57 Dla. 108, 49 S 554. 

Ge.—Thorpe v. Atwood, 100 Ga. 
597, 28 SE 287; Stuckey v. Carleton, 
66 Ga. 215. 

Ill.—Hoffman v. Reichert, 147 Ill. 
274, 35 NE 527, 37 AmSR 219; Mann 
v. Brady, 67 Ill. 95; Thompson vy. 
Sornberger, 59 Ill. 326; Jamison yv. 


Stores 


(2) Actual Possession—(a) In General. 
Plaintiff must show that he was in actual peaceable 
possession of the premises prior to, and at the time 
of, defendant’s alleged forcible entry.®* 
structive possession such as the law in many cases 
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ficient.°?% 


[$§ 44-45 


It is only an actual possession that has 
been interfered with that may be restored.%* 
if one is actually in possession of land, the fact that 


But 


a prior trespasser gets possession does not render 


Mere con- 
trespasser. 
title is not suf- 


Graham, 57 Ill. 94; Hassett v. John- 
son, 48 Ill. 68; Spurek v. Forsyth, 
40 Ill. 488; Dudley v. Lee, 39 Ill. 339; 
McCartney v. McMullen, 38 Ill, 237; 
Hardisty v. Glenn, 32 Ill. 62; Brooks 
v. Bruin, 18 Ill. 539; Wall v. Good- 
enough, 16 Ill. 415; Bloom v. Good- 
ner, 1 Ill. 638; Wolff v. Jurgenson, 
185 Ill. A. 346; Kimmel v. Frazer, 49 


Ill. A. 462; Stevenson v. Morrissey, 
22 Ill. A. 258; Cofoid v. Bishop, 11 
UT PAS adler. 


Ind.—Higgins v. State, 7 Ind. 549; 


Berry v. Hubbard, 5 Ind. A. 401, 32 
NE 331. 

Iowa.—Peddicord v. Kile, 83 Iowa 
542, 49 NW 997; Langworthy v. 


Myers, 4 Iowa 18; Settle v. Henson, 


Morr. 111. 
Kan.—Doty v. Cone, 85 Kan. 1, 115 
P 977; Peyton v. Peyton, 34 Kan. 


624, 9 P 479; Campbell v. Coonradt, 
22 Kan. 704. 

= Ky.—New York-Kentucky Oil, etc., 
Co. v. Miller, 187 Ky. 742, 220 SW 
535; Lovely v. Stacey, 171 Ky. 338, 
188 SW 389; Derrington v. Childers, 
156 Ky. 452, 161 SW 216; Childers 
v. Hieronymus, 105 SW 979, 32 KyL 
394; Cuyler v. Estis, 64 SW 6738, 23 
KyL 1068; Dils v. Justice, 9 SW 290, 
10 KyL 547; Hunt v. Wilson, 14 B. 


Mon. 44; Roberts v. Long, 12 B. 
Mon. i194; Neely v. Butler, 10 B. 
Mon. 48; Kirk v..Taylor, 8 B. Mon. 


262; Stith v. Jones, 7 Dana 433; 
Boyce v. Blake, 2 Dana 127; Eads v. 
Rucker, 2 Dana 111; Kercheval v. 
Ambler, 7 J. J. Marsh. 626, 23 AmD 
446; Ball v. Lively, 2 J. J. Marsh. 
181; Prewitt v. Durham,.-5' T. B. 
Mon,' 17; Vanhorne v. Tilley, 1 T. 
B. Mon. 50; Combs v. Vanhorne, 3 
Litt. 187; Lewis v. Stith, 2 Litt. 294; 
McCracken v. Woodfork, 3 A. K. 
Marsh. 524; Chiles v. Stephens, 3 A. 
K. Marsh. 340; Pogue v. McKee, 3 
A. K. Marsh. 127; Hopkins v. Buck, 
3 A. K. Marsh. 110; Stewart v. Wil- 
son, 1 A. K. Marsh. 255; Mansfield v. 
Duvall, 2 Bibb, 582; Clinton v. Clin- 
ton, 2 Bibb, 432; Caskey v. Spradlin, 
4 Ky. Op. 680. 

ayer peoley v. Gibson, 32 La.. Ann. 
192. 

Mass. — Williams v. McGaffigan, 
132 Mass. 122. 

Mich.—Newton v. Doyle, 38 Mich. 
645; Harrington v. Scott, 1 Mich. 17. 

Minn.—O'Neill v. Erickson, 72 
Minn. 446, 75 NW 701. , 

Mo.—Armstrong v. Hendrick, 67 
Mo. 542; Miller v. Northup, 49 Mo. 
£97; Prewitt v. Burnett, 46 Mo. 372; 
McCartney v. Alderson, 45 Mo, 35; 
Goerges v. Hufschmidt, 44 Mo. 179; 
Bell v. Cowan, 34 Mo. 251; Orrick v. 
St. Louis Public Schools, 32 Mo, 315; 
Gibson v. Tong, 29 Mo. 133; Moore 
v. Agee, 7 Mo. 289; Rochester v. 
Gate City Min. Co., 86 Mo. A. 447; 
Collier v. Green, 83 Mo. A. 166; Balch 
v. Myers, 65 Mo, A. 422; Sitton v. 
Sapp, 62 Mo. A. 197; Kennedy v. 
Broyles, 55 Mo. A. 257; Meriwether 
v. Howe, 48 Mo. A. 148; Ford v. 
Fellows, 34 Mo. A. 6380; Nelson v. 
Nelson, 30 Mo. A. 184; St. Louis 
Agricultural, ete., Assoc, v. Reinecke, 
21 Mo. A. 478; McHose v. South &t. 
Louis F. Ins. Co., 4 Mo. A. 514. See 
also L’Hussier v. Zallee, 24 Mo. 138. 

Nebr.—Brown v. Feagins, 37 Nebr. 
256, 55 NW 1048; Comstock vy. Cole, 
28 Nebr. 470, 44 NW 487; Malloy 
v. Malloy, 24 Nebr. 766, 40 NW 285; 
Leach v. Sutphen, 11 Nebr. 527, 10 


the entry of a subsequent trespasser any the less a 
forcible and wrongful entry as to,the first party 
named, and he may maintain his writ of forcible en- 
try against the latter, equally as against the first 
Sueh actual possession is necessary as 
would, if continued for the necessary period, vest 


409. 


NW 
N. H.—State v. Pearson, 


> 2 N. 
550. 


N. J.—Corlies v. Corlies, 17 N. 
Tepes Mairs v. Sparks, 5 N. J. 
N. Y.—Cain v. Flood, 14 NYS 776, 
21 INVCiv:Proe, “VLG iat ass. eNieeeye 
689 mem, 34 NE 512 mem]; Carter 
v. Anderson, 16 Daly 437, 11 NYS 883; 
Peo. v. Fields, 1 Lans. 222; Tischler 
v. ‘Knick, 26--Mise, 738.57 NOVS ws 
Skelly v. Cohen, 26 Misc. 831, 57 
NYS 247; Central Park Baptist 
Church v. Patterson, 9 Mise. 452, 
30 NYS 248, 24 NYCivProc 79; Peo. 
v. Van Nostrand, 9 Wend. 50. 
Okl.—Chisholm v. Weise, 5 Okl. 
217, 47 P 1086; Oklahoma -.City v. 
Hill, 4 Okl. 521, 46 P 568. 
Or.—Altree v. Moore, 1 Or. 350. 
Pa.—State v. Waddle, Add. 41; 
State v. Robinson, Add. 14; Com. v. 
Conway, 1 Brewst. 509; Com. v. 
Prison Keeper, 1 Ashm. 140. 
Philippine.—Mediran vy. Villanueva, 
37 Philippine 752. 
S. D.—Torrey v. Berke, 11 S. D. 
155, 76 NW 302. 
Tenn.—Edwards v. Batts, 5 Yerg. 
Sot Lane v, Marshall, Mart. & Y. 
Tex.—Gulledge v. White, 78 Tex. 
498, 11 SW 527; Richardson vy. West- 
moreland, (A.) 19 SW 432. 
Va.—Mears v. Dexter, 86 Va. 828, 
11 SE 538; Fore v. Campbell, 82 Va. 
808, 1 SE 180; Olinger v. Shepherd, 
12. Gratt. (63 Va.) (462. 
Wis.—Jarvis v. Hamilton, 16 Wis. 


See cases supra note 93. 
Rule applied.-—(1) There can 
be no recovery against one who goes 
into possession under and by virtue 
of a contract with his landlord, then 
in possession as plaintiff’s tenant, 
because defendant has not intruded, 
peaceably or otherwise, upon any 
prior actual possession. Victor 
Realty Co. v. Argumanian, 172 Ala. 
108, 55-S-621 (2) An assignee of a 
leasehold interest who has had only 
constructive possession of the prem- 
ises cannot maintain forcible entry 
and detainer. Watson v, Smith, 180 
Ill. A. 289. (3) The fact that about 
four acres of a tract of three hun- 
dred and sixty is ineclosed in the 
field of an adjoining owner is not 
such possession of the remainder, 
not inclosed nor cultivated, as will 
support unlawful detainer. Perry 
Naval Stores Co. v. Griffin, 57 Fla. 
133, 49 S 554, 

[b] Where a tract of land lies in 
two counties, there must be an entry 
in each county to give a possession 
of the whole. Consequently an entry 
upon land in one county and the oc- 
casional use of timber from the same 
survey extending into another county 
will not give such possession as to 
authorize the maintaining of a writ 
of forcible entry and detainer. Rob- 
erts v. Long, 12 B. Mon. (Ky.) 194. 
Kane Whitehill v. Cooke, 140 Ill, A. 


95. Alexander v. Fowler, 6 KyL 
444, 13 Ky. Op. 120. 

[a] Reason for this rule.—‘Any 
other rule of law would easily en- 
able plaintiff to defeat the purpose 
and object of the law, which has 
been said to be the procurement of 
cheap justice in the country. 
instance one is rightfully in the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


For. 


— 


Sees 


§§ 45-47] 


title in plaintiff,°* but such possession will be suffi- 


eient.®7 


[§ 46] (b) What Constitutes Actual Possession 
Generally speaking the actual 
possession which is sufficient consists in exercising 
acts of dominion over the land in dispute and in 
making the ordinary use of it, and it may consist 
in, and be shown by, a great number and combina- 


—aa. In General. 


actual possession of land; another 
desires to obtain possession; he pro- 
cures a third person to enter and 
take possession wrongfully and by 
force; and in the course of a few 
days or months the latter abandons 
the premises, and then the_ person 
who procured this to be done takes 
possession and relies upon the 
wrongful entry of the other party 
to defeat the recovery of writ of 
forcible entry of the person who 
originally had the actual possession.” 
ea v. Fowler, 13 Ky. Op. 120, 
122. k 

96. Bush v. Thomas, 162 Ala. 168, 
50 S 133; O’Donohue v. Holmes, 107 
Ala. 489, 18 S 263; New York-Ken- 
tucky Oil, etc., Co. v. Miller, 187 Ky. 
742, 220 SW 535; Richie v. Owsley, 
137 Ky. 68, 121 SW 1015; Hendrick- 
son v: Linville, 104 SW 688, 31 K¥L 
967; Howard v. Whitaker, 61 SW 355, 
22 KyL 1775; Wall v. Nelson, 3 Litt. 
(Ky.) 395; Chiles v. Stephens, 1 A. 
K. Marsh. (Ky.) 333; Henry v. Clark, 
4 Bibb (Ky.) 426; Brumfield v. Rey- 
nolds, 4 Bibb (Ky.) 388. 

97. Richie v. Owsley, 137 Ky. 63, 
121 SW 1015; Henry v. Clark, 4 Bibb 
(Ky.) 426; Brumfield v. Reynolds, 
4 Bibb (Ky.) 388; Howard v. Whit- 
aker, 61 SW 355, 2 Kyl 1775; Wall 
v. Nelson, 3 Litt. 395. 

98. Ala.— House v. Camp, 32 Ala. 
541. 

Ariz.cFelber v. Thorpe, 19 Ariz. 
BOA alii seuerL OOS. 

Cal.—Gray v. Collins, 43 Cal. 152; 
Valineial va. Couch, sca Cal. 339,008 
AmD 589; Moore v. Goslin, 5 Cal. 
266. 
Ill.— Hubbard v. Kiddo, 87 Ill. 578; 
Pensoneau v. Bertke, 82 Ill. 161; Al- 
Jen v. Tobias, 77 Ill. 169. 


Iowa.—Langworthy v. Myers, 4 
Iowa 18. 

Ky.—Hopkins v. Buck, 3 A. K. 
Marsh, 110. 


Mo.—Bradley v. West, 60 Mo. 59; 
Wylie v. Waddell, 52 Mo. A. 226; 
Scott v. Allenbaugh, 50 Mo. A. 130; 


St. Louis Agricultural, etc., Assoc. 
v. Reinecke, 21 Mo. A 8 
Nebr.—Galligher. v. Connell, 35 
Nebr. 517, 53 NW 383. ; 
Pa.—State v. Lemmon, Add. 315. 
Tenn.—Hopkins v. Calloway, 3 
Sneed 11; Davidson v. Philips, 9 
Yere. 93, 30 AmD 393. 


Va. —Power v. Tazewells, 25 Gratt. 
(66 Va.) 786. 

W. Va.—Hays v. Altizer, 24 W. 
Va. 505. ; 

And see Adverse Possession § 6. 

[a] Actual possession shown.— 
(1) A_ person is in actual posses- 
sion of land when he uses it habit- 
ually and necessarily in passing 
from his residence to water-closet. 
Felber v. Thorpe, 19 Ariz. 594, 173 
P 1058. (2) Where for twenty- -eight 
years after the death of a husband 
and father, his widow and son, the 
latter his only heir at law, continued 
in possession of the dwelling house, 
the son exercising exclusive control 
over the dwelling house together 
with the outhouses and plantations 
thereto belonging, paying the taxes 
and working the farm as his own, 
his mother living with him, her 
dower having never been assigned, it 
was held that the son was in actual 
possession. Thompson vy. Sornberg- 
er, 78 Ill. 3538, 356 (“It may well be 
supposed the "mother resided on the 
farm as a member of her son's 
family, and not under a claim of 
dower, which it is not shown that 
she ever asserted’’). (3) One who 
has gone into peaceable occupancy of 
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tion of acts, the character of which must neces- 


sarily vary with the situation of the parties, the 


is adapted.®® 


land as a tenant, repaired fences, 
plowed, sown a crop, and nailed up 
doors and windows of the house, 
thereby exercising the usual acts of 
dominion and control, is in actual 
possession and may maintain unlaw- 
ful detainer against an intruder, al- 
though he lives on an adjoining tract 
of land. Scott v. Allenbaugh, , 50 
Mo. A. 130, (4) A portion of a cel- 
lar and a first-floor room having an 
outside wall in a building, parts of 
which were occupied by different 
tenants, was rented by a lease pro- 
viding that the landlord should make 
all outside repairs. It did not ap- 
pear that the room was lighted 
through the wall. On excavation for 
a building on the adjoining lot, the 
landlord shored up and underpinned 
the wall. It was held that the land- 
lord was in possession of the outer 
wall, so as to be entitled to sue for 
forcible entry committed by cutting 
away a part of it to build the 
wall of the adjoining building in its 
place. Holzhausen v. Hoskins, 115 
Mo. A. 261, 91 SW 410. (5) Where 
plaintiff, in an action of forcible en- 
try for the front of a town lot, 
proved that he had a small house 
in the rear of it, it was held to be 
sufficient to warrant the jury in find- 
ing an actual possession of the whole 
lot. O’Callaghan vy. Booth, 6 Cal. 63. 
See also § 52. 

[b] Actual possession not shown. 
—Hrecting half a cabin and deaden- 
ing trees, without occuping the land, 
are not sufficient evidence of pos- 
session to sustain the action, State 
v. Lemmon, Add. (Pa.) 315. 

[c] Making survey (1) of a tract 
of land unaccompanied by any acts 
indicating that it has been made, 
or other acts of ownership, is,not an 
act of possession by the party mak- 
ing such survey as to author- 
ize an action of unlawful detainer 
against a party afterward in pos- 
session. Milem v. Freeman, 136 Mo. 
A. 106, 117 SW 644. (2) But a sur- 
vey by a claimant of a lot of land, 
the staking off of the corners and 
putting up of boards with the in- 
scription “keep out” and piling lum- 
ber upon it, and the grading of it for 
building purposes, is such a_ pos- 
session of it as will enable him to 
maintain an action of forcible entry 
and detainer against an adverse 
claimant who suddenly interrupts 
the possession. St. Louis Agricul- 
tural, ete., Assoc. v. Reinecke, 21 Mo. 
A. 478, 

[d] Making partial survey.—(1) 
Where plaintiff shows no deed, or 
other color of title, the fact that he 
had made a partial survey of the 
lands, running certain lines, but 
without staking off the land, is not 
sufficient proof of actual possession. 
Clements v. Hays, 76 Ala. 280. (2) 
And the fact that plaintiff had given 
permission to other persons on sev- 
eral occasions to burn lime on an 
undescribed portion of the land, with 
wood obtained elsewhere, is not suffi- 
cient to show actual possession of 
any particular part of the land. 
Clements v. Hays, supra. (3) But a 
recovery may be had for the portion 
of land covered by an uncompleted 
log louse, on proof that it was erect- 
ed by a workman employed by plain- 
tiff, notwithstanding a temporary 
suspension of the work before the 
completion of the house. Clements 
v. Hays, supra. 

{e] Nailing up doors.—The mere 
act of nailing up the doors of a 
house does not amount to retaining 


[§ 47] bb. Inclosure. 
of itself a sufficient means of taking and holding 
actual possession of land without residence, cultiva- 
tion, or other acts of dominion over it. But fences 


\ 


character of the land, and the purpose to which it 


A sufficient inclosure is 


possession. Hopkins v. Buck, 3° A. 
Kay Marsha Gk ys) > 100; 
[f] Putting up posts.—When de- 


in an. action of unlawful 
detainer had been in continued and 
uninterrupted possession of the lot 
in controversy for four years, it was 
held that plaintiff’s entry on the lot 
which had been inclosed and his put- 
ting up of posts did not constitute 
such a taking of possession as to en- 
title him to bring the action within 
two years thereafter. Hays v. Al. 
tizer, 24 W. Va. 505. 

[g] Payment of rent, with no 
other indication of occupancy, proves 
nothing on the question of posses- 
sion, in unlawful detainer. St. Louis 
Agricultural, ete., Assoc. v. Reinecke, 
21 Mo. A. 478. 

{h] Preparations to fence. — One 
who had not fenced in public land, 
but was merely preparing to do so, 
did not have such actual possession 
of all the land within the lines by 
which he indicated the ground he de- 
sired to fence, aS warranted the 
bringing of an action of forcible 
entry and detainer against one com- 
ing within a part not inclosed. Cum- 
mins v. Scott, 20 Cal. 83; Preston v. 
Kehoe, 15 Cal. 315. 


fendants 


99. Cal.—Knowles v. Crocker Est. 
COkLP TAS TE AGal- GPS ye SiGua ieee aol 
Goodrich v. Van lLandigham, 46 
Cal mé60ls= Gray aya Collins,« 4235 "Cak 
ae O’Callaghan v. Booth, 6 Cal. 
3 
feo — Allen v. Tobias, 77 Ill. 
Kan. — Campbell iV.) (COOnradteeaas 
Kan. 704. 

Mo.—McCartney vy. Alderson, 45 


Mo. 35; King v. St. Louis Gaslight 
Co., 34 Mo. 34, 84 AmD 68. 

Tex.—Winn v. McKennon, (Civ. A.) 
39 SW 965. 

See also Adverse Possession § 13 
et seq. 

[a] 
vacant lot, 
ing a fence, 


 Tlustration.—One claiming a 
inclosed the lot by build- 
joining with another 
fence and a brick wall, sufficient to 
keep out domestic animals, and in- 
formed all persons that the prem- 
ises were appropriated. It was held 
that this was a sufficient actual pos- 
session to maintain foreible entry 
and detainer against persons break- 
ing down and destroying the fence 
in a forcible manner under claim 


of ownership. Allen vy. Tobias, 77 
Tll.* 169. 
[b]. Removal of fence soon after 


erection.—On or about the day de- 
fendant began to use lots that had 
been vacant a long time as a stone 
yard, plaintiffs erected about them 
a fence, which was within forty- 
eight hours removed ald another 
fence built by defendants. It was 
held that the building of the fence 
by plaintiffs was not such a yposses- 
sion as would support an action for 


forcible entry and detainer. Dyer v. 
Reitz, 14 Mo. A. 45. 
[c] A common inclosure of a 


number of fields owned by different 
parties and pastured in common will 
not destroy such an actual posses- 
sion of either field as to defeat the 
action. Wylie v. Waddell, 52 Mo. A. 
266. 

[d] Inclosure in connection with 
other acts.—In the case of a city 
lot, the erection of a_ substantial 
fence, connecting with the adjoining 
house and fence so as to form a 
complete inclosure, and the planting 
of ornamental trees upon the prem- 
ises was held sufficient. Gray v. Col- 
lins, 42°Cal. 152. 
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are not the only means of taking possession. There 
may be actual possession where a person incloses 
land partly by fences and partly by the use of 
natural barriers.2, Moreover, there may be an actual 
possession without fences or inclosures of any kind.* 
But in such cases it must appear that plaintiff has 
exercised exclusive dominion and control over that 
portion of land of which defendant took possession.* 

[§ 48] cc. Cultivation. A substantial cultiva- 
tion of the land in controversy,® especially where 
there are other acts denoting ownership,® such as 
fencing the premises,’ or fencing the premises and 
building a stable thereon constitutes actual posses- 
sion.2 But mere entry upon the land and plowing 
a few furrows across. a portion of it does not make 
out such a case of actual possession on his part as 
to warrant a verdict in his favor.® 

[§ 49] dd. Taking Natural Products of Land. 
An entry upon the land and taking the natural prod- 
ucts therefrom may constitute actual possession, 
within the rule.?° 

Cutting timber. A mere entry upon land and eut- 
ting timber thereon does not of itself constitute 
actual possession,!! especially where the cutting of 
timber is at widely separated intervals of time,” 
or where the whole tract on a part of which the 
entry was made is within the boundaries of de- 
fendant’s deed and part of it in the actual posses- 
sion of defendant and his tenants;!* but in connec- 
tion with other circumstances it may form a very 
material link in the chain of evidence to establish 
actual pcssession.14 


FORCIBLE ENTRY AND DETAINER 


[§§ 47-51 


Grazing live stock. The grazing of stock over un- 
enclosed lands has been held not such possession of 
any specific portion of the lands in the owner of 
the stock as will enable him to maintain forcible 
entry and detainer;!° but the use of land for pastur- 
ing and ranging live stock taken in connection with 
other acts may constitute sufficient possession on 
which to base the action,!® as where the land used 
for pasture is inclosed,‘7 or where in addition to 
pasturing the stock-on the premises the owner of 
the stock locks the doors of the house thereon and 
closes the windows.1® 

[§ 50] ee. Payment of Taxes. Payment of taxes 
on the land does not constitute actual possession of 
it;!° but the requirements as to possession are satis- 
fied where in addition to payment of taxes the party 
paying them had a deed for the land and continu- 
ously cut timber on it for a period of twenty years.?° 

[§ 50144] ff. Locating Mining Claim and Doing 
Assessment Work. One who locates part of a pub- 
lic domain as a claim by monumenting it and causes 
notice of location to be recorded under the Mining 
Law and does proper assessment work yearly has 
actual possession within the rule as against a squat- 
ter thereon, although he had never been personally 
on the claim.?? 

[§ 51] gg. Actual Occupancy or Personal Pres- 
ence.22, Mere occupancy or personal presence upon 
the premises in dispute is not sufficient to constitute 
the requisite possession.?2 On the other hand actual 
pedis possessio or residence on the premises at the 
time of the entry complained of is not essential.?* 


1. See cases infra this section. 

2. Knowles v. Crocker HEst> Co., 
149 Cal. 278, 86 P 715; Hammond v. 
Doty, 184 Ill. 246, 56 NE 371. 

[a] For example (1) a _ deep 
stream, a precipitious cliff, a shore 
of the ocean, and the like. Conroy v. 
Duane, 45 Cal. 597. (2) One in the 
undisputed possession of land in- 
closed by a fence on three sides and 
bounded on the other by a lake, who, 
after the water has receded, con- 
nects his fences, thus taking in part 
of the old bed of the lake, is in pos- 
session of the tract so inclosed; and 
the fact that part of the land lies 
within the meandered line of the old 
lake is not material in an action of 
forcible detainer. Hammond v. Doty, 
Se Ill. 246, 56 NE 371 [aff 84 Ill. A. 
119i]. 

3. Cal.— McCormick v. Sheridan, 
Tt Cal. 253, 19. P4193 Goodrich. Vv. 
Van Landigham, 46 Cal. 601; Va- 
lencia v. Couch, 32 Cal. 339, 91 AmD 
589; O’Callaghan v., Booth, 6 Cal. 


63. 

Ill.— Pearson y. Herr, 53 Ill. 144; 
Hassett v. Johnson, 48 Ill. 68. 

Ky.—Geoghegan v. Turner, 82 SW 
244; Howard v. Whitaker, 61 SW 
355. 

Mo.—Robinson v. Ramsey, 190 Mo. 
A: 206, 176 SW 282, 

Okl.—McKimmey vy. Mowatt, 151 
122) fi la lyfe 

{a] Mlustrations.—(1) Where the 
Jand is used in the same manner that 
owners of Jands of a like character 
in the neighborhood commonly use 
them, the fact that it is not inclosed 
is immaterial. Giddings v. ’76 Land, 
eter, COnnsor Cal.196,, 2e 1904 ee) 
Plaintiff may show an actual pos- 
session without the lot’s being in- 
closed witha fence, since, if another 
person by his permission was using 
the ground at the time of the al- 
Jeged unlawful entry in piling wood 
and lumber on it in such a manner 
as would naturally apprise the pub- 
lic that he was in the actual clear 
and visible possession thereof, this 
would be the possession of plaintiff 
and would entitle him to maintain 


the action. Hassett v. Johnson, 48 
Ill. 68. (3) It does not require actual 
pedis possessio in all cases to sup- 
port the action of forcible entry and 
detainer. The actual possession may 
exist by proof of something short 
of an actual residence on the land or 
inclosing it by a fence, aS in case 
of a wood lot uninclosed but used as 
an adjunct to a farm from which 
the latter is supplied with timber, 
wood, and rails. Pearson’‘v. Herr, 53 
Ill. 144. 

4. McCormick y. Sheridan, 77 Cal. 
DHSS ANE ANTS 

5. Valencia v. Couch, 32 Gal. 339, 
91 AmD 589; Galligher vy. Connell, 
35 Nebr. 517, 53 NW 383. 

6. Valencia v. Couch, 32 Cal. 339, 
91 AmD 589; Galligher v. Connell, 
35. Nebr. 517, 53 NW, 383. See also 
Adverse Possession § 12. 

7. Galligher v. Connell, 35 Nebr. 
BLT, -53. NW. 383. 

8. Valencia v. Couch, 32 Cal. 339, 
91 AmD 589. 

9. Edwards v. Cary, 60 Mo. 572. 

10. See cases infra this section. 
See also Adverse Possession § 20 et 


11. Wilson v. Stivers, 4 Dana 
(Ky.) 634; Humphrey v. Jones, 3 T. 
B. Mon. (Ky.) 261; Powell v. Davis, 
54 Mo. 215; Bell v. Cowan, 34 Mo. 
257, 

12. Chessen v. Harrelson, 119 Ala. 
435, 24 S 716 (as for instance three 
or four cuttings of timber extended 
over a period of fifteen years). 

13. Childers v. Hieronymus, 105 
Sw 979, 32 KyL 394. 

14. Powell v. Davis, 54 Mo. 315. 

15. Buel v. Frazier, 38 Cal. 693. 

16. See cases infra this section. 

17. Hopkins v. Calloway, 3 Sneed 
(Tenn.) 11. 

138). Davidson?) v. Phillips; 29 hyere: 
(Tenn.) 93, 30 AmD 393. See also 
Adverse Possession § 25 et seq. 

19. Jenkins v. Tynon, 1 Colo. A. 
133, 27 _P 8935 SMicCartney? v) Mie- 
Mullen, 38 Ill. 237; Miller v. North- 
up, 49 Mo. 397. See also Adverse 
Possession § 30. 

20. Pensoneau v. Bertke, 82 Ill. 


]161. 


21. Foster v. Black, 20 Ariz. 64, 

LiGEP > S45. . 
Pee See also Adverse Possession 
23. Buck v. Endicott, 103 Mo. A. 
248, 77 SW 85; Schwinn v. Perkins, 
UOEBN Sede ekss OO s OL Ose ic ORee eed Opn oy 
LRANS 51, 21 AnnCas 1223 [aff 77 
N. J. L. 402, 72 A 454]. 

“There may be possession with- 
out occupancy, aS where a man’s 
servant is in the actual occupancy of 
the property holding possession for 
him, or where a man has tempo- 
rarily gone out of his house, leaving 
no one in charge, but still having 
legal possession; and there may be a 
case of occupancy: without posses- 
sion, aS where in a man’s absence a 
mere stranger, visitor or trespasser, 
goes into his house without claim of 
right.” Schwinn yv. Perkins, supra. 

{a] Possession a mere sham.— 
The mere fact that plaintiff’s pos- 
session was not taken in good faith 
for the purpose of occupation, but 
was a mere sham and pretense, will 
defeat an action of forcible entry. 
De Graw v. Prior, 60 Mo. 56; Buck v. 
Endicott, 103 Mo. A. 248, ‘77 SW 85. 

24. Cal—wWhite v. Pfieffer, 165 
Cal. 740, 134 P 321; Goodrich v, Van 
Landigham, 46 Cal. 601; Gray v, Col- 
lins, 42 Cal. 152; Shelby v. Houston, 
38 Cal. 410; Valencia v. Couch, 32 
Cal. 339, 91 AmD 6589; Minturn v. 
Burr, 16 Cal. 107; Porter v. Murray, 
12 P 425; Dutcher v. Sanders, 20 
Cals A. (5497 "229 (PT809s 

Ill—Hammond vy. Doty, 184 Ill. 
246,. 56 NE 371 7[aff 84 Til. A. 19); 
Muller v. Balke, 167 Ill. 150, 47 NE 
355; Phelps v.. Randolph, 147 Mil. 
335, 35 NE 243; Gage v. Hampton, 
127-1. 87,20) INE 125 2 ERA TouZze 
Coleman v. Billings, 89 Ill. 183; Pear- 
son v. Herr, 53 Ill. 144 [commenting 
upon McCartney v. McMullen, 38 Ill. 
237]; Spurck v. Forsyth, 40 Ill. 438. 

Mo.—Robinson v, Ramsey, 190 Mo. 
AY 206," 176 SWe,282 Wquot 7 (Cyei 
Prendergast v. Graverman, 166 Mo. 
A. 38, 147 SW 1094; Walser v. Gra- 
ham, 60 Mo. A. 328. 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 51-52] 


The possession to which the summary remedy applies 
is not confined to the pedis possessio or actual in- 
x It applies to any posses- 
sion which is sufficient to sustain an action of tres- 
pass,?® and may apply in a case where trespass will 
not lie, as against the owner of land who may defend 
against an action of trespass by the plea of liberum 
The owner is not bound to be con- 
tinually on his land either in person or by agent, or 
to station his servants there to keep intruders 
An entry coupled with such acts of open 
and visible ownership as clearly indicate his inten- 
tion to take and hold permanent possession under 
claim of right to exclusive possession will be suf- 


closure of the oceupant.25 


tenementum.?7 


away.?8 


N. Y.—Peo. v. Field, 52 Barb. 198. 
Fe A Seg ae at v. Mowatt, 151 P 

Tenn.—Hopkins vy. Calloway, 3 
Sneed 11. 

Tex.—Zuercher v. Startz, 53 Tex. 
Civ. A. 442, 115 SW 1175. 

W. Va.—Chancey v. Smith, 25 W. 
Va. 404, 52 AmR 217. 
ree ee v. Hamilton, 16 Wis. 

[a] Whether plaintiff was pres- 
ent or absent at the time of the en- 
try is immaterial. Ely v. Yore, 71 
Cal. 130, 11 P 868. 

25. See cases supra note 24; and 
infra note 27 et seq. 

26. Phelps v. Randolph, 147 Ill. 
335, 35 NE 243; Olinger v. Shepherd, 
weGratts (53.0Via.)) 462; Chancey  v: 
Smith, 25 W. Va, 404, 52 AmR 217; 
Duff v. Good, 24 W. Va. 682. 


27. Clements v. Hays, 76 Ala. 280; 
Phelps v. Randolph, 147 Ill. 335, 35 
NE 243; Ft. Dearborn: Lodge v. 


Klein, 115 Ill. 177, 3 NE 272, 56 AmR 
133; Hyatt v. Wood, 4 Johns. (N. Y.) 
150, 4 AmD 258; Olinger v, Shepherd, 
12 Gratt. (53 Va.) 462. 


28. See cases supra note 26. 
29. Ala.—Lorah v. Emerson, 154 
Alar Adorn hive or S ) 228. felty Cyell; 


Ladd v. Dubroca, 45 Ala. 421. 
Cal. — Lasserot v. Gamble, 46 P 
917; Giddings v. ‘76 Land, ete., Co., 
83 Cal. 96, 23 P 196; Leroux v. Mur- 
dock, 51 Cal. 541; Gray v. Collins, 42 
Cal. 152; Wilson v. Shackelford, 41 
Cal. 630; Shelby v. Houston, 38 Cal. 


410; Hussey v. McDermott, 23 Cal. 
413. 
4 Colo.—Potts v. Magnes, 17 Colo. 
364, 30 P 58. a| 
Ill—Hammond vy. Doty, 184 Ill. 
246, 56 NE 371. 
Iowa.—Langworthy v. Myers, 4 
Iowa 18. 


Ky.—Haley v. Palmer, 9 Dana 320. 

Miss.—Wilson v. Pugh, 32 Miss. 
196. 

Mo.—Bradley v. West, 60 Mo. 59; 
Miller v. Northup, 49 Mo. 397; Pre- 
witt v. Burnett, 46 Mo. 372; McCart- 
ney v. Alderson, 45 Mo. 35; Bartlett 
v. Daper, 23 Mo. 407; Warren v. Rit- 
ter, 11 Mo. 354; Hoffstetter v. Blatt- 
ner, 8 Mo. 276; Robinson v. Ramsey, 
190 Mo. A. 206, 212, 176 SW 282 [quot 
Cye entire section]; Keen v. 
Schweigler, 70 Mo. A. 409; Hinniger 
v. Trax, 67 Mo. A. 521; Meriwether 
v. Howe, 48 Mo. A. 148; Willis v. 
Stevens, 24 Mo. 494. 


Nebr.—Gallisher v. Connell, 35 
Nebr. 517, 53 NW 383. : 
Okl.—Casey v. Kitchens, 168 } 


812, LRA1918B 667 [quot Cyc]; Mc- 
Kimmey v. Mowatt, 151 P 1175. 


Or. — Taylor v. Scott, 10 Or, 
483. 

S. C.—Vance v. Ferguson, 101 S. 
C. 125, 85 SE 241. 

Tex.—Zuercher v. Startz, 53 Tex. 


Civ. A. 442, 115 SW 1175; Lewis v. 
Yoakum, (Civ. A.) 32 SW_ 237. 

W. Va.—Mitchell v. Carder, 21 W. 
Vain 200. ; 

fa] Thus (1) plaintiff has such 
possession as entitles him to main- 
tain forcible entry and detainer, 
where the premises are inclosed by 
a fence sufficient to confine animals 
at pasture, and he controls the prem- 
ises, using them for pasture, and 


FORCIBLE ENTRY AND DETAINER 


[§ 52] 
Whole Tract. 


by others.*1 


stores grain: and provisions thereon 
for the animals, although he lives 
elsewhere, and was casually absent 
when defendant took possession. 
Zuercher “vy. ‘Startz, 53 Tex. Civ. A‘ 
442, 115 SW 1175 (2) One in the 
possession of land using it for pas- 
turage and cultivation is entitled to 
protection against intruders the same 
as though he resided upon the land, 
and any entry in his absence and 
against his will is regarded as for- 
ecible and in violation of the statute. 
Hammond v. Doty. 184 Ill. 246, 56 
NE 371 [aff 84 Ill. A. 19]. 

{b] Possession of a 
lot need not be _ pedis 
Vance v. Ferguson, 101 S. C. 
SE 241. 


cemetery 
possessio. 
125, 85 


30. See Adverse Possession § 507. 
31. Ala.—Bailey v. Blacksher Co., 
87 S 827; Black v. Tennessee Coal, 


ete., Cow 93 Alat 109, °9-S' 537; Turn- 
ley v. Hanna, 82 Ala. 139, 2 S 483; 
Clements v. Hays, 76 Ala. 280; Bo- 
hannon v. State, 73 Ala. 47; Stovall 
v. Fowler, 72 Ala. 77. 

Colo.—Jenkins v. Tynon, 1 Colo. 
Assn ater oo 

Tll.—Hardisty v. Glenn, 32 Ill. 62; 
Brooks v. Bruin, 18 Ill. 589; Nauman 
v. Burch, 91 Ill. A. 48. 

Iowa.—Langworthy v. 
Iowa 18. 

Ky.—Stith v. Jones, 4 B. Mon. 375; 
Boyce v. Blake, 2 Dana 127; Van- 
horne v. Tilley, 1 T. B. Mon. 50; Wall 
v. Nelson, 3-> Litt. 395; Howard v. 
Whitaker, 61 SW 355, 22 KyL 1775. 

Miss.—Seals v. Williams, 80 Miss. 
234, 31 S 707, 92 AmSR. 601. 

Mo.—Powell v. Davis, 54 Mo. 315; 
Prewitt v. Burnett, 46 Mo. 372; Mc- 
Cartney v. Alderson, 45 Mo. 35; 
Packwood v. Thorp, 8 Mo. 636; Kin- 
caid v. Logue, 7 Mo. 166; Knierim 
v. Reed, (A.) 180 SW 1020; Kennedy 
v. Prueitt, 24 Mo. A, 414; St. Louis 
Agricultural, etc., Assoc. v. Reinecke, 
21 Mo. A. 478. 

N. Y.—Oyster Bay v. Jacob, 109 
App. Div. 613, 96 NYS 620. 

Pa. — State v. Robinson, Add. 
Aes 

Tenn.—Walker v. Davis, 139 Tenn. 
475, 202 SW 78; Stockley v. Cissna, 
119 Tenn. 135, 104 SW 792; Mansfield 
v. Northeut. 80 SW. 437. 

Va.—Fore v. Campbell, 82 Va. 808, 
1 SE 108; Olinger v. Shepherd, 12 
Gratt. (53 Va.) 462. 

W. Va.—Curtis v. Meadows, 77 W. 
Va. 22, 86 SE 886; Duff v. Good, 24 


Myers, 4 


W. Va. 682; Mitchell v. Carder, 21 
W. Va. 277; Moore v. Douglass, 14 
W. Va. 708. 

[a] Reason for rule.—‘‘The prin- 


ciple of the rule, that an entry upon 
and possession of the improved por- 
tion of a tract of land, a part only 
of which is inclosed, under a con- 
veyance in fee for the whole, there 
being no adverse possession of any 
portion, must be construed to be co- 
extensive with the grant, is not that 
the fact the deed purports to con- 
vey a fee, extends the possession; 
but that the entry under such a deed 
explains the intention of the party 
when he performs the act, and re- 
moves all doubt which would exist 
if the entry was not under a deed, 
where his possession would be lim- 
ited to his actual occupancy.” MHar- 
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ficient to enable him to maintain this form of ac- 
tion to repel an unlawful intrusion.?9 

hh. Possession of Part under Claim to 
One who is in possession of part of 
a tract of land under claim and color of title to the 
whole is by intendment of law in possession of the 
whole traet lying within the boundaries of his eolor- 
able title, or at least of so much as is not in the 
adverse possession of others;*° and such possession 
will entitle him to maintain an action of forcible 
entry and detainer against one who makes a forcible 
entry on any part of the tract not adversely held 
Also this possession is sufficient to 


disty v. Glenn, 32 Ill. 62. 
Adverse Possession § 508. 

{b] MIlustration.—Where plaintiff, 
whose deed omitted part of the land 
purchased, had parts of it cleared 
and cultivated, he was in possession 
of all of it, and did not have to 
occupy every part, as against a 
squatter, sued for unlawful detain- 
er. Knierim v. Reed.. (Mo. A.) 180 
Sw 1020. 

{c] Holder of fee simple title.— 
“Constructive possession,’ within a 
statute providing that petitioner in 
forcible entry and detainer must 
prove actual possession at the time 
of the entry, or be in constructive 
possession at the time of a forcible 
holding out, includes a case where 
petitioner has the absolute fee or 
absolute right of possession by some 
grant, so that he would be entitled 
to the actual possession, but for the 
forcible holding out. Oyster Bay v. 


See also 


Tacor 109, ‘App? "Div. 613, S96. NYS 
20. 
{d] Possession under lease.—‘“A 


tenant in possession, undér his lease, 
of the improved portion of demised 
premises, claiming the possession of 
the whole, has a sufficient possession 
of the portion uninclosed, to support 
an action of forcible entry and de- 
tainer against one subsequently and 
forcibly entering thereupon,” MHar- 
disty v. Glenn; 32 Ill) 62. 

_[e] In Kentucky (1) the posses- 
sion of a house upon a tract having 
well-marked boundaries is sufficient 
actual possession of the entire tract. 
Derrington v. Childers, 5 Geer Key 
52, 16d “Siwe 2116.28 (2) 2 Amd, eran 
entry upon a tract of land 
while .it is vacant, but _desig- 
nated by a marked boundary by a 
party who claims and intends to 
take possession of the tract, gives 
him a constructive possession in fact 
of the whole tract. Stith v. Jones, 
Danae Cksy~) 24338 (3) However, 
“one who purchases and has_ his 
lines run, takes possession only to 
the lines, though an error be made 
in not running the line far enough 
to include the quantity, and the dis- 
covery of the error does not ipso 
facto, extend the possession beyond 
where it was originally limited,’ with- 
out an actual entry.” Hoskins vy. 
Cox, 2 B. Mon. (Ky.) 306: 

{f] Interference of grants.—(1) A 


person claiming under a_é junior 
grant, interfering with an _ elder 
grant, cannot, by settling or enter- 


ing upon his land outside of the in- 
terference, gain the possession of 
that which is included within the 
elder grant. Pogue v. McKee. 3 A. 
Ke “Marsh: “kyaye 2272 (2) Where 
grants of land interfere, the entry 
of a party under the elder grant, 
with intent of taking possession of 
the whole grant, will give him pos- 
session of any land covered by the 
junior grant not in actual adverse 
possession Wilson v. Stivers, 4 
Dana (Ky.) 634. (3) If one having 
the elder legal title enters upon land 
with the intention of taking posses- 
sion to the boundary of his deed, he 
is in posSession to that extent, al- 
though one is in possession outside 
of the interference. Grughler v. 
Wheeler, 12 B. Mon, (Ky.) 1838. 
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authorize an action of forcible 


where the oceupant is a mere disseizor, 
session for the purposes of this action must be con- 
fined to the land actually c¢eupied.** 
great way to give him any standing at all in court, 
and no constructive advantage should be given him.*4 
(3) Peaceable Possession without Right. 
Except where it is otherwise provided by statute,?° 
a bare possession without right, if unlawfully in- 
vaded by force, will be protected and restored,?¢ 
even against the owner or lessee of the premises who 
is legally entitled to possession, if plaintiff was in 
actual possession at the time of the forcible ouster,?? 


[§ 53] 


Avr Nauman y. Burch, 91 Ill, A. 

33. Cal.—McCormick v. Sheridan, 
77 Cal, 253, 19 P 419; Ross v. Road- 
house, 36 Cal. 580; Cummins v. Scott, 


es bs 83; Preston v. Kehoe, 15 Cal. 

oO. 

Tea eae v. Gautier, 8 Ill. 
Ky.—Stith v. Jones, 7 Dana 433. 


*" Mo.—Bradley v. West, 60 Mo. 33; 
Harris v. Turner, 4€ Mo. 438; Pack- 
wood v. Thorp, 8 Mo. 636; Kincaid 
v. Logue, 7 Mo. 166; Kennedy v. 
Prueitt, 24 Mo. A, 414. 

Tex.—Heironimus v: Duncan, 11 
Tex. Civ. A. 610, 33 SW. 287. 

34. Harris v. Turner, 46 Mo, 438. 

35. See statutory provisions, 

{a] In Indiana by special stat- 
utory provision only those “having 
right! to possession” of the land in 
dispute can maintain an action for 
forcible entry and detainer. Archey 
v. Knight, 61 Ind. 311; Hammond 
Sav., ete., Co. v. Boney, 61 Ind. A. 
295, 107 NE 480. 

{b] The statutes of Massachu- 
setts give to ‘‘the person entitled to 
the premises” only the right to re- 
cover possession of land from which 
he has been forcibly dispossessed in 
an action of forcible entry and de- 
tainer. “The Legislature, after mak- 
ing a fresh trial of the ancient sys- 
tem under which a possession ended 
by force might be restored with- 
out regard to title or right. of pos- 
session, thought it better to provide 
that those only who had a right of 
possession should be put in by the 
courts, and to leave to the criminal 
law the acts of one who, being en- 
titled to possession, takes it by pro- 
hibited force.” Page v. Dwight, 170 
Mass. 29, 40. 48 NE 850, 39 LRA 418. 

[ec] In Michigan the right of ac- 
tion for forcible entry and detainer 
is given only to those who are ‘“law- 
fully” entitled to possession. | Hoff- 
man v. Harrineton, 22 Mich. 52. 

[d] Possession acquired by 
steolth.—Peaceful possession cannot 
be based on a nocturnal entry upon 
the premises used and improved at 
the time and for several months pre- 
vious under a claim of title with the 
intruder’s knowledge. Newton v. 
Dovle; 38 Mich. 645. 

36. U. S.—Iron Mountain, ete., R. 
Co.~v. Johnson, 119 U. S. 608, 7 ‘sct 
339, 30 L. ed. 504. 
eA ee mepks v. Hays, 76 Ala. 
280. 

Ark.—Miller v. Plummer, 105 Ark. 
630, 152 SW 288; Logan v. Lee. 53 
Ark. 94, 13 SW 422: Johnson v. West, 
41 Ark. 535; McGuire v. Cook, 13 
Ark. 448. Compare Anderson  v. 
Mills, 40 Ark. 192 (dictum apparently 
to the contrary). 


Cal.—McCauley v. Weller, 12 Cal. 
500. 

Colo.—Farncomb v. Stern, 18 Colo. 
279,032 P. 612. 

Fla.—Greeley v. Spratt, 19 Fla. 
644. 

Til Ttinois, fetc.,. RCo, v. ‘Cobb; 
68 Ill. 53; Pratt v. Stone, 10 Ill.’ A. 
633. 


Iowa.—Emsley v. Bennett, 37 Iowa 
15; Lorimer v. Lewis, Morr. 253, 39 
AmD 461. 
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But 
his pos- 


detainer.®? 


It is going a 


[§ 54] (4) 


session.*4 


Kan.—Wilson v. Campbell, 75 Kan. 
159, 88 P .548,. 121, AmSR-. 366, 8 
LRANS 426, 12 AnnCas 1766. 

Ky.—Derrington v. Childers, 156 
Key. ¢ 452: 1 61S0S IW 2166 Roberts. «Vi. 
Menifee, 149 Ky. 354, 149 SW 839; 
McCormick v. McDowell, 121 Ky. 832, 
90 SW 541, 28 KyL 854; Young v. 
Young, 109 Ky. 123, 58 SW 592, 593, 
22 KyL 627; Hunt v. Wilson, 14 B. 
Mon. 44; Chiles v. Stephens, 3 A. K, 
Marsh, 340; Sandford v. Kemper, 6 
Ky. Op. 239. 

Mo.—Dilworth v. Fee, 52 Mo, 130; 
Harris v. Turner, 46 Mo. 438; King 
v. St. Louis Gaslight Co., 34 Mo. 34, 
84 AmD 68; Purcell v. Merrick, 172 
Mo. A. 412, 158 SW 478; Wamsganz 
v. -Wolff, 86 Mo. A, 205; Crain v. 
Murry, 76 Mo. A. 548; Sitton v. Sapp, 
62 Mo. A. 197; Meriwether v. Howe, 
48 Mo. A. 148; Craig v. Donnelly, 28 
Mo. A. 342. 

Nebr.—Anderson  v. 
Nebr. 126, 125 NW 157. 

Nev.—-Peacock v. Leonard, 8 Nev. 


N. J.—Schwinn v. Perkins, 79 N. 
J Li. 515}, %8) A 19, 32, LRANS 52,.21 
AnnCas, 1223. [aff (77 Ni sd.-i. 402, 
72 A 454]. 

N. M.—Murrah v. Acrey, 19 N, M. 
228, 142. P 143. 

N. Y.—Peo. v. Fields, 1 Lans. 222; 
Peo. vy. Carter, 29 Barb. 308; Cain v. 
Flood, 14 NYS 776, 21 NYCivProc 
116 [aff 188 N. Y. 639. 34-NE 512]; 
Carter v. Newbold, 7 HowPr 166. 

Okl.—Alexander v, Howard, 174 P 
745; Proctor v. Capps, 1269 P 894; 
Northeutt v. Bastable, 39 Okl. 124, 
134 P 423; Cahill v. Pine Creek Oil 
Co., 38 Okl. 568, 134 P 64. 

Philippine.—Mediran v. Villanueva, 
87 Philippine 752; Manila Roman 
Catholic Archbishop v..Rosario, 14 
Philippine 176; Endenci v. Loalhati, 
9 Philippine 177; Sampao v. Dixon, 1 
Philippine 261; Espiritu v. Deseo, 1 
Philippine 225. 

S. C.—Vance v. Ferguson, 101 S. 
GC. 125;, 85 SH, 241, 

Vt.—Dustin v. Cowdry, 23 Vt. 631. 

W. Va.—Curtis v. Meadows, 77 W. 
Va. 22, 86 SE 886. 

“Possession of a piece of property 
may be wholly precarious or un- 
righteous, yet if the possessor has 
in his favor priority of time, he has 
this security, that he is entitled to 
stay upon the property until he is 
put off lawfully by a person having 
a better right.’ Mediran v. Villa- 
nueva, 37 Philippine 752, 760. 

37. U. S.—Iron Mountain, etc., R. 
Co. ‘v. Johnson,. 119). S5 608; 7, SCt 
839, 30 L. ed. 504. 

Cal.—Giddings v..’76 Land,  etc., 
Cos 83, Cal, 96, 23, 2.1963" brown? v. 
Perry, CERO rules: 

Colo.—Farnecomb y. Stern, 18 Colo. 
PAS eS y al SR SIP 


Carlson, 86 


Fla.—Greeley v. Spratt. 19 Fla. 
644, 
Ill. — McDaniel _ v. Stephenson 


County School Directors, 125 Ill. A. 
332. 
Ind.—Judy v. Citizen, 101 Ind. 18. 
Kan.—Peyton v. Peyton, 34 Kan. 
624, 9 P 479; Burdette v. Corgan, 27 
Kan. 275; Conaway v. Gore, 27 Kan. 
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122; Campbell v. Coonradt, 22 Kan. 
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and it is no defense that his own possession orig- 
inated in force.®§ 
legal possession as against a wrongdoer who forcibly 
ejects the occupant. 39 
possession is entitled to hold it until divested by 
the judgment of a court of competent jurisdiction.*° 
Scrambling or Interrupted Posses- 
sion. Plaintiff’spriof possession must have been not 
only actual 44 and) peaceable,4? but exclusive;*® the 
action for forcible entry and detainer cannot be 
maintained on a mere scrambling or interrupted pos- 
It is very well settled that a mere tres- 
passer upon land cannot maintain this action, al- 


Any peaceable possession is a 


The party having’ peaceable 


Ky.—Beauchamp vy. Morris, 4 Bibb 


312. 

Mo.—Emerson v. Sturgeon, 59. Mo. 
404; Wamsganz v. Wolff, 86 Mo. A. 
205; Greenleaf Vie Weakley, 39 Mo. 
thee Hyde v. Fraher; 25 Mo. A. 

Nebr.—Brown v. Feagins, 37 Nebr. 
256, 55 NW 1048, ; 
Are ab -—Peacock v. Leonard, 8 Nev. 

Ne: —Mosseller v, Deaver, 106 


N. C. 494, 11 SE 529, 19 AmSR 540, 
8 LRA 537. 

Okl.—Howard v. Davis, 40 Okl. 86, 
136 P 401; Oklahoma City Ay UWE 
OkKl. 521, 46 P 568. 

Vt.—Dustin v. Cowdry, 23 Vt. 631. 

W. Va.—Curtis v, Meadows, 77 W. 
Va. 22, 86 SE 886; Mitchell v. Carder, 
2S Wiser) Orie Moore Vv. Douglass, 
14 W. Va. 708. 

38. Greeley v. Spratt, 19 Fla. 644; 
Underwood v. Caruthersville, 146 
Mo. A. 288, 129 SW 1076; Oyster Bay 
v. Jacob, 109 App. Div. "613, 96 NYS 
620; Cain vs Klood,)14 NYS?) 776,°2H 
NYCivProe 116) [af—vissy Nias 6s! 
34 NE 512]. But see Murry v. Bur- 
ris, 6 Dak. 170, 42 NW 25 (holding 
that while the language of the stat- 
ute gives a right of action for a 
wrongful entry upon another’s actual 
possession it must not be construed 
to mean a possession obtained by 
force and so held against a right- 
ful claimant). 


39. Ark.— Fowler -v. Knight, 10 
Ark. 43; Thorn v. Reed, 1 Ark. 480. 
Ill. — McDaniel  v. Stephenson 


County School Directors, 125 Ill. 332. 

Kan.—Doty v. Cone, 85 Kan. Lye 
115 P 977 [cit Cye]; Campbell . vy. 
Coonradt, 22 Kan. 704. 

Mo.—Sitton v. Sapp, 62 Mo. A. 197. 
ee cy -—Pettyjohn v. Akers, 6 Yerg. 

Va.— Mears v. Dexter, 86 Va. 828, 
11 SE 538; Fore v. Campbell, 82 Va. 
808, 1 SE 180; Davis v. Mayo, 82 Va. 
97; Power v. Tazewells, 25 Gratt. 
(66 Va.) 786; Olinger vy. Shepherd, 
12 Gratt. (53 Va.) 462. 

40. Doty v. Cone, 85 Kan. 1, 115 
P 977; Holman v. Parsons, 162 Ky. 
454, 172 SW 920. 

41. See supra §§ 45-52; and cases 
infra note 44. 

42. See supra § 45, 
infra note 44. 

43. See cases infra this section. 

44, Ala.—Wray v. Taylor, 56 Ala. 


Ark.—Johnson_v. West, 41 Ark. 
535; Anderson v. Mills, 40 Ark. 192. 
Cal.—Tivnen Vv. Monahan, 6.1 @als 
131, 18 P 144; Castro -v. Tewksbury, 
69" Calo® 562-11 <P) S89eetSpiers: xz 
Duane, 54 Cal. 176; Voll v. Butler, 49 


and cases 


Cal. 74; Conroy ‘v. Duane, ~45 »Cal. 
597; Gray v. Collins, 42 Cal. 152; 
Barlow v. Burns, 40 Cal. 351; Hoag 
v.. Pierce, '28 -Cal. A8% House’ vy. 
Keiser, 8 Cal. 499; Treat v. Stuart, 
5) Call 113. 


Conn.—Bird y. Bird, 2 Root 411. 

Dak.—Murry v. Burris, 6 Dak. 170, 
42 NW 25. 

Fla.—Perry Naval Stores v. Griffin, 
57 Fla. 133, 49 S 554 

Ill.—Cox'’ v. Cunningham, 77 Il}. 
545; Robinson v. Crummer, 10 Ill. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-entrance, 
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premises.*° Where one in the peaceable possession 
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porary possession he had himself gained by force 


though he may have been forcibly removed from the | person who had ousted him-cannot treat the tem- 


of premises is forcibly ousted therefrom and sub- 
Sequently “himself forcibly regains possession, the | 


218; Stevenson vy. M i 
A. 258 orrissey, 22 Ill. 

nd.—Berry v. Hub 
RON falne a noe tka ies: 
84 Kan. 


Kan.—Kelley v. Forney, 


297, 301, 114 P 215 [quot Cyc]; Coon-: 


Raat Vv. eoaenphet, 25 Kan, 227. 

y.—Sandford v. Kem E 

‘Op, 239. raraiatas? 
ass.— Hodgkins vy. i 

Mass. 196. s Price, 132 
iss.—Blake v. McCray, 65 Miss. 

443, 4 S 339; Benjamin v. Reach, 65 

Miss. 347, 83 S 657. 

Mo.—Underwood v. Caruthersville, 
(A.) 184 SW 486; Keen v. Schweigiler, 
70 Mo. A. 409. . 

Okl.—McKimmey v. Mowatt, 151 P 
1175; Bilby v. Brown, 41 Okl. 98, 137 
i op U4 

Pa.—Com. v. 
Ashm. 140; 
Brewst. 509. 

S. D.—Torrey v. Berke, 11 S. D. 
155, 76 NW 302. 

Tenn.—Stotkley v. Cissna, 119 
Tenn. 135, 104 SW 792. 

Utah.—Welling v. Abbott, 52 Utah 
240, 173 P.245 [cit Cyc]; Brooks v. 
Warren, 5 Utah 118, 13 P 175. 

W. Va.—Hays v. Altizer, 24 W. 
Va. 505. 

[a] Ilustrations.— (1) Where a 
defendant was in the quiet and 
peaceful possession by his tenants of 


Prison Keeper, 1 
Com: jv, Conway, | tf 


-an estate, and plaintiff had by force 


and in violation of the rights of 
those in possession gained a tem- 
porary foothold therein during the 
night from j;which he was ejected 
upon the arrival of the tenants in 
the morning, he had acquired no pos- 
session for the disturbance of which 
he was entitled to maintain the pro- 
cess of forcible entry. Hodgkins v. 
Price, 132) Mass. 196, (2) Per- 
sonal property of the estate of a 
decedent and his widow, acting as 
administratrix, and of a daughter, 
was stored in a storehouse in the 


possession of: the widow. Subse- 
quently, the daughter,. without the 
-~widow’s knowledge, gained admit- 


tance to the storehouse, and occupied 
it without the widow’s consent. The 
widow directed a son to go to the 
storehouse to take the property be- 
longing to herself and the estate, 
and the son, being unable to gain an 
forced a door which had 
been barred by the daughter who 
was found therein. It did not ap- 
pear that the daughter’s presence 
in the building was known. It was 
held not to show a forcible entry 
under the statute. Carrier v. Car- 
rier,’ 85 (Conn. | 203, 82, A ‘187. (3) 
A was in possession of premises un- 
der a claim of ownership, letting 
them to tenants by the month. When 
the last tenant vacated A locked up 
the house and was looking out for 
another tenant. but before he pro- 
cured one, B, claiming a better title, 
made an entry into a back room and 
deposited there a cot and some other 
household goods, A finding them 
there removed them to the yard, and 
thereupon B brought forcible entry 
and detainer. It was held that B’s 
entry was an intrusion and a tres- 
pass, and that he could not maintain 
the action. Anderson v. Mills, 40 
Ark. 192. (4) One who in the morn- 
ing entered upon a portion of a tract 
of land in the possession of another, 
and inclosed it with a fence and put 
a house on it before sundown, did 
not acquire such a peaceable posses- 
sion as to enable him to maintain 
forcible entry and detainer against 
the possessor who at sundown of 
the same day destroyed the house 
~nd fence and drove him away. 
House v. Keiser, 8 Cal. 499. (5) Com- 
plainant who asserted his claim not 
as a joint owner with defendant 
but aS an adverse claimant of the 


exclusive possession of the land, and 
whose entry thereon without the con- 
sent of defendant was a mere tres- 
pass, has no such actual possession 
as would enable him to maintain 
forcible entry. Derrington v. Chil- 
ders, 156 Ky. 452, 161 SW 216. (6) 
Where a party forcibly enters upon 
a quarter section of land, by pull- 
ing up the posts, and tearing down 
the fence, and at the time of so 
entering upon such premises knows 
that it is in the open, notorious, and 
visible possession of another person, 
who is holding it under lease from 
the owner, and also knows that the 
lease of the other party is prior to 
that under which he is claiming, 
such first party cannot maintain an 
action against the second party for 
the forcible entry and detention of 
such land. McKimmey v. Mowatt, 
bl (Ok 411) 416.1151 RP 1175> (“He 
was wrongfully in possession of the 
premises, from the time he first 
broke down the inclosure and entered 
thereon. The fact that the owner 
and first lessee may have wrong- 
fully moved his effects from the 
premises does not strengthen his sec- 
ond position nor give -him a better 
right of possession’). (7) Where a 
party has been in the possession of 
land for several years, and an -ad- 
verse claimant enters and locks the 
barn and gate, plows: and plants it, 
which the other party does not ac- 
quiesce in, but resumes his posses- 
sion, and leases it to a tenant, the 
acts of the adverse claimant will 
not be such a _ possession, unless 
justified by title, as will enable him 
to maintain forcible entry and de- 
tainer against the tenant. Cox v. 
Cunningham, 77 Ill. 545. 

{b] Dumping coal upon disputed 
land and driving across land does 
not amount to the possession nec- 
essary to authorize the maintenance 
of an action of forcible entry and 
detainer. Underwood v. Caruthers- 
ville, 197 Mo. A. 358, 194 SW 1090. 

[c] A fence erected to secure 
some advantage in an expected for- 
cible entry and detainer action can- 
not be made the foundation of plain- 
tiff’s possession. The ‘scrambling 
possession” thus obtained by him is 
not such possession as the law will 
recognize and protect. Underwood v. 
Caruthersville, 146 Mo. A. 288, 129 
SW 1076 (“Possession taken  pri- 
marily for the purpose of securing 
an advantage in threatened or ex- 
pected litigation is not such a pos- 
session as the court will recognize, 
and it cannot be made the founda- 
tion of any sort of action as_be- 
tween that party and the one against 
whom the advantage was sought by 
the act of taking possession’’). 

{d] That complainant cut timber 
and grazed stock uynon land does not 
show actual possession thereof, suf- 
ficient to support forcible entry and 
detainer, the user not being shown to 
be continuous and_ uninterrupted. 
Stockley v. Cissna, 119 Tenn, 185, 
104 SW 792. 

[e] Hitching horses in an unfin- 
ished stable as evidence and agencies 
of peaceable possession of the prem- 
ises, in order to put upon the owner 
the burden of evicting him or of ac- 
quiring the right to a summary rem- 
edy in case he should be forcibly 
removed, is not such a possession as 
to warrant an action of forcible en- 
try and detainer. Blake v. McCray, 
65 Miss. 4438, 4 S 339. 

{f] Possession protected by fire- 
arms.—If a person enters upon land 
in the actual and peaceable occupa- 
tion of another, the possession which 
he acquires cannot be deemed_ to 
be peaceable during the time when 
it has to be protected by firearms, 
or other demonstrations of force, 


as lawful, and upon that ground maintain an action 
for forcible entry upon himself.*¢ 


against an attempted or threate 
reentry of the former Gacupene seed 
manifests to the intruder, by his 
words and acts, that he intends to 
reenter at the earliest moment when 
he can do so without violence, and 
who is only prevented from entering 
by an exhibition of firearms, or 
threats and menaces. Bowers Ws 
Cherokee Bob, 45 Cal. 495, 

[$] Where two parties are 
struggling for possession of unim- 
proved lands, neither can maintain 
an action of forcible entry and de- 
tainer against the other, until he 
has acquired an actual possession 
which has ripened into peaceable oc- 
ry ipa Voll Vv. SU tler a4 On@ai le 


_ [th] What is not a scrambling or 
interrupted possession.—(1) In order 
to maintain an action of forcible 
entry and detainer, actual and peace- 
able possession by plaintiff at the 
time of the entry complained of, al- 
though contested in court, is suffi- 
cient. This is not a scrambling pos- 
session, that being a struggle for 
possession on the land itself. Spiers 
v. Duane, 54 Cal. 176. (2) Where 
one who is in actual possession of 
property closes it up and remains 
absent temporarily, the actual pos- 
session vested in him continues so 
as to support an action of forcible 
entry and detainer against one who 
takes possession during his tempo- 
rary absence. Lewis v. Yoakum, 
(Tex, Civ. A.) 32 SW 237. (3) Where 
a tenant was the tenant of plaintiff 
in forcible entry and detainer pro- 
ceedings, the possession of the ten- 
ant was as to strangers possession 
by plaintiff, and the tenant’s aban- 
donment of the premises during the 
tenancy did not oust plaintiff from 
possession, so that when a third per- 
son entered the premises on the ten- 
ant’s abandonment they were in the 
actual possession of plaintiff, en- 
titling him to maintain the proceed- 
ings, although he was not present, 
and did not appear until after eniry 
by the third person. Redman v. Per- 
kins, 122 Mo. A. 164, 98 SW 1097. 
45 Ark.— Anderson v. Mills, 40 
Ark. 192. 
Conn.—Carrier v..Carrier, 85 Conn. 
203, 82 A 187. 
Ill.—Cox v. 
545. 
Ind.—Berry v. Hubbard, 5 Ind. A. 
401, 32 NE 331. 
Ky.—Derrington v. Childers, 156 
Ky. 452, 161 SW 216; Haley v. Pal- 
mer, 9 Dana 320; Sandford v. Kemp- 
er, 6 Ky. Op. 375. 
Mass.—Lawton  v. 


Cunningham, 77 M1. 


Savage, 136 


Mass. 111; Hodgkins v. Price, 132 
Mass. 196. 

Mich.—Harrington v. Scott, 1 
Mich, 17. 


N. J.—Schwinn v. Perkins, 79 N. 
Tee Ta bt, SA 1) 82 UO RANSTboieat 
AnnCas 1223 [aff 77 N. J. Li. 402, 72 
A 454]. 

SS) Di——Torrey, v. Berke, 12S: Dp: 
155, 76 NW 302. 

Utah.—Brooks v. Warren, 5 Utah 
Hose el suneartinoe 

Vi—wWhittaker v. (Perry, os) t 


107. 
W. Va.—Curtis v. Meadows, 77 W. 


Va. 22, 86 SE 886. 
46. Lawton v. Savage, 136 Mass. 


[a] Reason for rule.—If those 
who are ejected by force may main- 
tain this process to restore them- 
selves to the possession of which 
they were wrongfully , deprived, it 
would be absurd that those who have 
forcibly ejected them should when 
they are themselves ejected be able 
to use this process to restore them- 
selves to a possession which they 
had wrongfully and forcibly gained. 
Lawton v. Savage, 186 Mass. 111. 
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[§ 55] (5) Possession by ‘Agent or Servant. One | 
in possession of property by an agent or servant may 
maintain an action of forcible entry and detainer 
The actual personal presence 
of the employer is not required to constitute pos- 
session in him;*® the employee’s possession is that 


in his own name.*? 


of the employer.*® 
[§ 56] 
Entry Complained of. 


of.°° This, however, is a question 
not a question of time, except so 


47. Ala.—  Barnewall vy. Stephens, 
142 Ala. 609, 38 S 662. 

Ark.—Logan v. Lee, 53 Ark. 94, 13 
Sw 422. 

Cal.—Baker v. Dickson, 62 Cal. 19; 


Morgan v. Higgins, 37 Cal. 59: Mit- 
chell v. Davis, 20 Cal. 45; Minturn 
v. Burr, 16 Cal. 107; Moore v. Gos- 
ling oat. 266, 
Colo.—Potts v. Magnes, 17 Colo. 
364, 30 P 58. 
Bee Ons Eee Veaniineh, o23o,.Conn: 
geuil—Ovenu Ver Onvent, 9:9. fil A. 
ond —Bell v. Longworth, 6 Ind. 
3 


. Pea uidette v. Corgan, 27 Kan. 
75. 

Ky.—Higginbotham v. Higginboth- 
am, 10 B. Mon. 369; Smith v. White, 
5 Dana 3876; Kercheval v. Ambler, 
4 Dana 166; Chiles v. Stephens, 3 
A. K. Marsh. 340; Hopkins v. Buck, 
3 A. K. Marsh. 110. 

Mo.—May v. Luckett, :54 Mo. 437; 


Powell v. Davis, 54 Mo. 315; De 
Graw v. Prior, 53 Mo. 3138; Cool- 
baugh v. Porter, 33 Mo. A. 548. 


N. Y.—Peo. v. Fulton, 11 N. Y. 94. 

S. C.—Vance v. Ferguson, OES. 
C2125, 85), SH. 24%, 

Utah.—Hyndman vy. Stowe, 9 Utah 
PAB SSIES Eo PAPA be 

[a] Illustration.—The owner of a 
building is in possession thereof 
where it is partly occupied by ten- 
ants and the part thereof forcibly 
detained was in possession of the 
owner’s son, who had the keys until 
defendant secured them from him 
by a false pretense. Ovenu v. Ovenu, 
099 Wa wAT es S85. 

[b] Possession by keeper of ceme- 
tery.—If pedis possessio of a ceme- 
tery lot is necessary for the purpose 
of maintaining an action of forcible 
entry and detainer, there is such 
possession where the keeper of the 
cemetery was present at the forcible 
entry and protested against it, his 
possession being that of the owner 
of the lot. Vance v. Ferguson, 101 
S: C25125, 85 SH, 241) 

[ec] Where defendants, while in 
possession of land, attorned to plain- 
tiff’s agent, plaintiff acquired a right 
of action for a subsequent withhold- 
ing. Barnewell v. Stephens, 142 Ala. 
ag 38 S 662. 

[d] Where plaintiff's agent be- 
came tenant immediately upon tak- 
ing possession for plaintiff, plaintiff 
may still maintain a warrant for 
forcible entry as to that portion not 
occupied by the agent of such ten- 
ant. Higginbotham v. Higginbotham, 
10 B. Mon. (Ky.) 369. 

43. Baker v. Dickson, 62 Cal. 19. 


49. Baker v. Dickson, 62 Cal. 19. 
See also infra § 71. 
50. Wudleyimivim Leesa soe LL, eee. 


DeGraw v. Prior, 60 Mo. 56; Esch v. 
Hirning, 80 Mo. A. 570; Ford v. Fel- 
lows, 34 Mo, A, 630; Hopkins vy. Cal- 
loway, 3 Sneed (Tenn.) 11. And see 
eases infra this section. 

[a] Abandonment caused by fear 
ef violence. — Where the evidence 
showed that defendant was driven 
off premises by plaintiff, and that 
plaintiff afterward abandoned the 
same for fear of defendant’s future 


(6) Abandonment of Possession before 
It is a good defense that 
plaintiff voluntarily abandoned the possession of the 
premises in controversy before the entry complained 


FORCIBLE ENTRY AND DETAINER 


[§ 57] 


plied or justly 


of intention and 
far as the jury 


behavior, and there was no showing 
that defendant ever returned to such 
premises, or had possession thereof 
when plaintiff brought suit for for- 
cible entry and detainer, it was held 
that a demurrer to the evidence 
should have been sustained. Esch 
v. Hirning, 80 Mo. A. 570. 

[b] Disclaimer before entry. — A 
disclaimer by a tenant to persons 
who have made an unlawful entry 
on lands occupied by him will con- 
stitute a defense to an action of for- 
cible entry and detainer brought by 
him. Dudley v. Lee, 39 Ill. 339. 

{c] Casual use after abandon- 
ment.—Where the intention to aban- 
don land used for pasturing or graz- 
ing stock has been shown by words 
or actions, the mere accidental con- 
tinuance to range stock on the land 
will not constitute possession. Hop- 
LS v. Calloway, 3 Sneed (Tenn.) 


51, Cal.—Laird v. Waterford, 50 
Cal. 315; Moon v. Rollins, 36 Cal. 
333, 95 AmD 181; St. John v. Kidd, 
26 Cal. 263; Richardson v. McNulty, 
24 Cal. 339; Keane v. Cannovan, 21 
Cal. 291) .82 AmD 97383 Waring ~v. 


Crow, 11 Cal. 366. 
Knight, 3° TI A. 


Tll.—Knight v. 
206. 

Ky.—McCracken v. Woodfork, 3 A. 
K. Marsh. 524. 

Mass.—Hodgkins v. Price, 132 
Mass. 196. 

Mo.—De Graw v. Prior, 60 Mo. 56; 


Powell v. Davis, 54 Mo. 315; De 
Graw v. Prior, 53 Mo. 313. 

Tenn.—Hopkins v. Calloway, 3 
Sneed 11. 

Tex.—Lewis v. Yoakum, (Civ. A.) 
32 SW 237, 

W. Va.—Mitchell v. Carder, 21 W. 


Va, 277 

52. See cases supra note 51. 

[a] A mere temporary absence 
(1) is not an abandonment, and the 
actual possession continues in the 
person so absent so as to enable 
him to maintain an action of for- 
cible entry and detainer against 
those who take possession during 
such absence. Giddings v. ’76 Land, 
etc., Co., 83 Cal. 96, 23 P 196; Leroux 
v. Murdock, 51 Cal. 541; De Graw 
v. Prior, 53 Mo. 313;-Lewis v. Yoa- 
kum, (Tex. Civic Ax) "39 SW 237. (2) 
A person having purchased a piece 
of woodland entered upon it, built 
a log cabin, made rails, ete., and left 
for a temporary purpose and was 
absent about two weeks, leaving his 
tools in the cabin, intending to move 
into it in a short time. During his 
absence, another .person, who had 
rented the land from another claim- 
ant, went to it, completed the cabin, 
enclosed it with a fence, made a 
door to the cabin and locked it up, 
with some articles of his own in it, 
and went away. The first person, 
finding the place on his return as 
the other had left it, resumed and 
retained possession, and the other 
brought an action of forcible entry 
and detainer against him. It was 
held that defendant’s acts did not 
show any abandonment of the pos- 
session, that his possession con- 
tinued during his temporary absence, 


and that he was not ousted by the 
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are entitled to consider lapse of time in connection 
with all the other facts and circumstances tending 
to show claim or nonelaim on the part of plaintiff.®4 
It must be made to appear that he relinquished pos- 
session without any intention of returning or making 
further use of the premises.®? 

5. Force on Part of Defendant—a. 
cessity—(1) The General Rule. Except when other- 
wise provided by statute,°° force, either actually ap- 


Ne- 


to be feared fou the conduct of 


defendant, is essential to support an action for forci- 
ble entry and detainer;°* or an action of forcible de- 


e 


;entry and acts of plaintiff, which 
were mere trespasses. Haley v. Pal- 
mer, 9 Dana (Ky_).320. 

{[b] One’s mere removal of his 
goods from the premises has been 
held not to constitute an abandon- 
ment of his possession, and if such 
possession is lawful, although only 
that of tenancy by sufferance, he 
may maintain an action of forcible 
entry against any party entering 
against his will. Knight v. Knight, 
3p Lt Az 206; 

[c] The fact that one’s fence is 
swept away by high water does not 
of necessity cause him to lose his 
possession. If he does anything in- 
dicating his intention to hold pos- 
session it will be sufficient to give 
him actual possession. King v. St. 
Louis Gaslight Co., 34 Mo. 34, 81 


AmD 68. 
53. See infra § 58. 
fares U. S.—In re Munro, 195 Fed. 
ae 
Ala.—McGonegal v. Walker, 23 
Ala. 361; Matlock v. Thompson, 18 
Ala. 600; Walters v. Rogers, 9 Ala. 
834. But see supra § 58. 
Alaska.—Miner’s, ete, Bank v. 


Brice, 5 Alaska 418; 
more, 3 Alaska 392. 

Ark.—Miller v. Plummer, 105 Ark. 
630, 152 SW 288; Towell v. Etter, 69 
Ark. 34, 59 Sw 1096, 63 SW. 53; 
Johnson v. West, 41 Ark. 535; Lit- 
teil v. Grady, 38 Ark. 584; Hall v. 
Trucks, 38 Ark. 257; Dortch v. Rob- 
inson, 31 Ark. 296; Smith v. Lafferty, 
27 Ark, 46; McGuire v. Cook, 13 Ark. 
448 [Loverr Fowler v. Knight, 10 Ark. 
43 


Steil v. Dess- 


th 

Cal.—Buel v. Frazier, 38 Cal. 693; 
McMinn v. Bliss, 31 Cal. 122; Pol- 
ack v. McGrath, 25 Cal. 54; Fogarty 
ve “Kellys 24Galsesike “Mendip. 
Forbes, 23 Cal. 379; Watson v. Whit- 
ney, 28 Cal. 375; Dickinson v. Ma-- 
guire, 9 Cal. 46; O’Callaghan v. 
Booth, 6 Cal. 63; Moore v. Goslin, 5 
Cal. 266; -Frazier v: Hanlon, 5 Cal. 
156; Searlett v. Lamarque, 5 Cal. 
63; Edwards v Bodkin, (A.) 185 P’ 
423. But see infra § 58. 

Colo.—Goshen v. Peo., 22 Colo.. 
270, 44 P 508; Potts v. Magnes, 17 
Colo. 364, 30 P 58, 

Conn.—Carrier v. Carrier, 85 Conn.,: 
208,, 82 A 187; Gray v. Finch, 23 
Conn. 495; Bull v. Olcott, 2 Root 472. 

Fla. — Livingston v. Webster, 26 
Fla. 325, 8 S 442. 

Ga.—Lewis v. State, 99 Ga. 692, 
26 SE 496, 59 AmSR 255; Brown v. 
McJunkin, 99 Ga. 91, 24 SE 855; Lott 
v. Peterson, 95 Ga. 516, 20 SE 275; 
Lissner v. State, 84 Ga. 669, 11 SE: 
500, 20 AmSR 389+~Blackwell  v. 
State, 74 Ga. 816: Coker v. McKin- 
ney, 68 Ga. 289; Stuckey v. Carleton, 
66 Ga. 215; Minor v. Duncan, 54 Ga. 
516; Curry v. Hendry, 46 Ga, 631. 


Ind.—Gipe v. Cummins, 116 Ind. 
51d, 5125) 19 NE 4665) Tibbetts? sv. 
O’Connell, 66 Ind. 171; Archey v. 


Knight, 61 Ind. 311; O’Connell v. Gil- 
lespie, 17 Ind. 459; Barton v. Osborn, 
6 Blatchf. 145; Boxley v. Collins, 4 
Blatchf. 320. 


ayaa T.—Riley v. Catron, 69 SW 
Mass.—Pike v. Witt, 104 Mass. 


595; Com. v, Dudley, 10 Mass. 403; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tainer.°> Accordingly, if a person entitled to pos- 
session enters peaceably, he is not liable to an action 
of forcible entry and detainer,®* and, having gained 
possession peaceably, he may resist forcibly an at- | 


Com. v. Shattuck, 4 Cush. 141; Saun- 
ders v. Robinson, 5 Metce. 343. 

Mich.—Smith v. Detroit Loan, etce., 
Assoc., 115 Mich. 340, 73 NW 395, 
69 AmSR 575, 39 LRA 410; Richter 
v. Cordes, 100 Mich. 278, 58 NW 1110; 
Appleton v. Buskirk, 67 Mich. 407, 
34 NW 708; Marsh y. Bristol, 65 
Mich. 378, 32 NW 645; Shaw v. Hoff- 
man, 25 Mich. 162; Harrington v. 
Scott, 1 Mich. 17; Davis v. Ingersoll, 
2 Dougl. 372; Latimer v. Woodward, 
2 Dougl. 368, But see infra § 58. 

Minn.—Mastin v. May, 127 Minn. 
93, 148 NW 893, AnnCasi916C 493; 
Davis v. Woodward, 19 Minn. 174. 
Mont.—Parks v. Barkley, 1 Mont. 
14. 

Nev.—Lachman v. Barnett, 18 Nev. 
269, 3 P 38; Peacock v. Leonard, 8 
Nev. 84. 

N. H.—State v. Pearson, 2 N. H. 


550. 

N. J.—Butts v. Voorhees, 13 N. J. 
L. 138, 22 AmD 489; Hendrickson v. 
Hendrickson, 12 N. J. L. 202. 

N. M.—Romero vy. Gozales, 3 N. 
Views sel ee 71% 

N. Y.—Hallock v. New York Cent., 
ete) RY Co; 
644; Fults v. Munro, 202 N. Y. 34, 
95 NE 23, 37 LRANS 600, AnnCas 
1912D 870; Wood y. Phillips, 43 N. 
Y. 152; ‘Oyster Bay v. Jacob, 109 
App. Div. 613, 96 NYS 620; Peo. v. 
Field, 52 Barb. 198; Peo. v. Carter, 
29 Barb. 208; Carter v. Anderson, 16 
Daly 437, 11 NYS 883; Vallauri v. 
Loftus, 26 Misc. 760, 56 NYS 1066; 
Tischler v. Knick, 26 Misc. 738, 57 
NYS 3; Central Park Baptist Church 
v. Patterson, 9 Misc. 452, 30 NYS 
BASSO 4 EN CivbProc 2195" huehs v.- 
Cohen, 19 NYS 236; Mullen v. 
Conyngham, 26 Misc. 807, 56 NYS 
196; Porter v. Peo. 7 HowPr 441; 
Willard v. Warren, 17 Wend. 257; 
Peo. v. Van Nostrand, 9 Wend. 50; 
Peo. v. Rickert, 8 Cow. 226. 

No Gi=2State! v. Mawson, 123 Ne Cc: 
740, 31 SE 667, 68 AmSR 844; State 
v. Webster, 121 N. C. 586, 28 SE 254; 
State v. Woodward, 119 N. C. 836, 
25 SE 868; State v. Davis, 109 N. C. 
809, 13 SE 883, 14 LRA 206; State v. 
Lloyd, 85 N. C. 573; State v. McAd- 
den, 71 N. C. 207; State v. Covington, 
70 N. C. 71; State v. Pearman, 61 N. 


Cc. 371; State v. Caldwell, 47 N. C. 
468; State v. Godsey, 35 N. C. 348; 
Sfatewive Rayanos Ne Ce 20s mstate™ Vv. 


Pridgen, 30 N. C. 84; State v. Arm- 
field, 27 N. C. 207; State v. Pollok, 
96. N: (Cc) 305, 42 AmD 1405 State ‘v. 
sobnsons HSS IN. C. 824; State’ w- 
Flowers, 6 N. C. 225. 

Oh.— Yager v. Wilber, 8 Oh. 398. 

Or.—Smith v. Reeder, 21 Or. 541, 
28 P 890, 15 LRA 172; Taylor v. 
Scott, 10 Or. 483. 

Pa.—Thompson v. Com., 116 Pa. 
155. 10 A 138; Respublica v. Devore, 
1 Yeates 501; Com. v. Prison Keeper, 
1 Ashm. 140; Com. vy. Rees, 2 Brewst. 
564. 

Philippine.—Aldea v. 24 
Philippine 303. 

Ss. C.—Du Pre v. Tilghman Lumber 
Co., 103 SE 526; De Laine v. Alder- 
man, 31 S. C. 267, 9 SEH 950; State v. 
Cargill, 4 S. Cc. L. 445. 

Tenn.—Bird v. Fannon, 3 Head 12; 
Hopkins v. Calloway, 3 Sneed 11; 
Greer v. Wroe, 1 Sneed 246; White 
vy. Suttle, 11 Humphr. 449; Gass v. 
Newman, 1 Head 136. But compare 
Cleage v. Hyden, 6 Heisk. 73. 

Vt.—Foster v. Kelsey, 36 Vt. 199, 
84 AmD 676. 

W. Va.—Adams v. Tilley, 104 SH 
601; Franklin v. Geho, 30 W. Va. 
27, 3 SE 168. But see infra § 58. 

Wis.—Ainsworth v. Barry, 35 Wis. 
136; Winterfield v. Stauss, 24 Wis. 
394: Jarvis v. Hamilton, 16 Wis. 574. 

Bng.—Edwick v. Hawkes, 18 Ch. 
D. 199; Rex v. Smyth, 5 C. & P. 201, 
24 ECL 526; Milner v. Maclean, 2 C. 


Fuentes, 


202 Nowy 201; 95 (NE 


FORCIBLE ENTRY AND DETAINER 


& eRe 1%, 812 Cir 426: 

N. S.—Brundige v. 
N.. S:, Dee... 356: 

_[a] The gist of the action con- 
sists in the wrong which attaches 
to the act of forcibly entering upon 
and invading the possession of an- 
other or forcibly or unlawfully de- 
taining possession to which the de- 
tainer is not lawfully or rightfully 
entitled. San Francisco, etc., Home 
Bldg. Soc. v. Leonard, 17 Cal. A. 254, 
A <4 05 

{b] Illustration.—Under an agree- 
ment by the owner of a_ store- 
room, divided by a board partition, 
to pay plaintiff, a lessee of one side 
of the room, for his unexpired term, 
plaintiff moved his shelving and part 
of his goods, ete., rented another 
room, and promised to remove the 
remainder of his goods a few days 
later. The owner removed the parti- 
tion, and took possession of the en- 
tire room, and refused to vacate the 
part formerly occupied by plaintiff, 
and to pay the sum promised plain- 
tiff on his surrender of possession. 
It was held not a forcible detainer 
of the premises, the arrangement to 
let part of the plaintiff's goods re- 
main in the room temporarily mak- 
ing the owner merely a gratuitous 
depositary or bailee of the goods. 
Amos v.sCohn, 7 Cali -A. 432, 994 P 


590. : 

55. Barton v. Osborn, 6 Blackf. 
(Ind.) 145; Ewing v. Bowling, 2 A. 
K. Marsh. (Ky.) 35; Appleton v. 
Buskirk, 67 Mich. 407, 34 NW 708. 

[a] In an action for a forcible de- 
tention of land after a forcible en- 
try thereupon, before plaintiff can 
recover he must prove that the de- 
fendant holds the possession either 
by actual violence or such a show of 
force as is reasonably calculated to 
intimidate plaintiff. Gipe v. Cum- 
mins, 116 Ind. 511, 19 NE 466; Judy 
vo. Gitizen, 101 (Ind. 13;> Kiphart “v. 
Brennemen, 25 Ind., 152. 

[b] Tenant refusing to leave but 
using no force.—A tenant peaceably 
in possession, who uses no force and 
threatens none; but refuses to leave 
until obliged to by the law, is not 
guilty of a forcible detainer of the 
leased premises. Appleton v. Bus- 
kirk, 67 Mich. 407, 34 NW 708. 

56. Ala.—Fowler v. Pritchard, 148 
Ala. 261, 270, 41 _S 667 [cit Cyc]; 
Lomax v. Spear, 51 Ala. 532; Botts 
v. Armstrong, 8 Port. 57. 

Alaska.—Miners’, etc., Bank v. 
Brice, 5 Alaska 418; Steil v. Dess- 
more, 8 Alaska 392. 

Ark.—Miller v. Plummer, 105 Ark. 
630, 152 SW 288; Towell v. Etter, 69 
Ark. 34, 59 SW 1096, 68 SW 53; Winn 
v. State, 55 Ark. 360, 18 SW 3875. 

Cal.—Goldstein v. Webster, 7 Cal. 
SAINT OD 9 OD. ED= Orlale 

AO; 
644; 


Thompson, 3 


Dak.—Murry v..Burris, 6 Dak. 
42 NW 25. 

Fla.—Greeley v. Spratt, 19 Fla. 
Stark v. Billings, 15 Fla. 318. 

Ga.—Clower v. Maynard, 112 Ga. 
340, 87 SE 3870; Harrell v. Holt, 76 
Ga, 25. 
I1l.—Illinois, ete., Coal Co. v. Cobb, 


94 Tll. 55; Tllinois, etc.,, Coal Co. v. 
Cobb, 82 Ill. 183; Brooke v. O’Boyle, 
27 Tll. A. 384. 

Ind.—Judy v. Citizen, 101 Ind. 
18 


Me.—Stearns vy. Sampson, 59 Me. 
568, 8 AmR 442. 

Md.—Manning vy. Brown, 47 Md. 
506. 

Mass.—Mugford vy. Richardson, 6 
Allen 76, 83 AmD 617. 

Mich.—Marsh v. Bristol, 65 Mich. 
378, 32 NW 645; Pendill v. Union 
Min. Co., 64 Mich. 172, 31 NW 100; 
Farmer v. Hunter, 45 Mich. 337, 7 
NW 904... , 

Minn.—Mastin v. May, 127° Minn. 
93, 148 NW 893, 894, AnnCas1916C 
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tempt by the former occupant to retake possession.°7 
But where one peaceably enters upon premises, but 
through force, fear of personal violence, or threats, 
keeps one entitled to possession out of it, the former 


493 [cit Cyc]. 

N.©Y.—Bliss.v. Johnson, 73 N. Y. 
529; Wood v. Phillips, 43 N. Y. 152; 
Schmidberger v. Bloner, 66 Hun 527, 
21 NYS 481; Peo. v. Fields, 1 Lans. 
222; Alexander vy. Griswold, 17 NYS 


522; Vickery v. Scott, 22 Okl. 654, 
OSE Peat, 
Or.—Sommer v. Compton, 52 Or. 


173, 96 P 124, 1065; Smith v. Reeder, 
21 Or. 64 Osta Pas S90 ee sama 

Pa.—Com. v. Kensey, 3 PaLJR 233, 
5 PaLJ 119. 


T2x.— Heironimus v. Duncan, 11 
Mex. .Civ. A. 6105.33) SWae 28 ve 
Utah.—Brooks v. Warren, 5 Utah 


18 a SPM Be 

Vt.—Mussey v. Scott, 32 Vt. 82. 
ops Va.—Adams v. Tilley, 104 SH 

Eng.—Jones v. Foley, [1891] 1 Q. 
B. 730. wit : . 

ike a party is in the peaceable pos- 
session of premises, and is put out 
by lawless force of another, he may 
re-enter and regain his possession, 
if he can do so without a breach Bf 
the peace, and such re-entry will not 
be ree Ye 8 Pratt v. Stone, 10 Ill. 

33. 


A. 6: 

[a] ) Rule applied.—Where agents, 
having authority only to lease prem- 
ises subject to the approval of the 
Owner, made an unauthorized lease, 
siving the tenant the keys to the 
building and permission to remove a 
partition therein, the owner, who had 
other keys to the building, by peace- 
ably taking possession of the prem- 
ises during the absence of the ten- 
ant, and renting them to _ other 
parties, was not guilty of forcible 
entry. Goldstein v. Webster, 7 Cal. 
ONO QE IR 

[b] Right of landlord to enter 
after tenancy determined.—If a ten- 
ancy of a house is determined, and 
the tenant has promised to leave on 
a particular day, but afterward re- 
fuses to do so, the landlord is not 
justified in putting the tenant’s wife 
by force out of the house, and put- 
ting the tenant’s furniture into the 
street; but if the tenancy is deter- 
mined, and the tenant and his family 
have gone away and the house is 
locked up, no one being in posses- 
sion, the landlord would be justified 
in breaking into the house and ob- 
taining possession. Hillary v. Gay, 
6 C. & P. 284, 25 HCL 434. 

[c] Rights after taking peaceable 
possession of part of premises.—If 
one who has the right to enter en- 
ters peaceably and unopposed and 
gains possession of a part of the 
premises, he may lawfully take pos- 
session of the residue if it can be 
done without a breach of the peace. 
Dyer v. Chick, 52 Me. 350; Mugford 
v. Richardson, 6 Allen (Mass.) 76, 


83 AmD 617.’ 
[d] Subsequent acts of force can- 
not convert a quiet, peaceable entry 
into a forcible entry. Schmidbereer 
v. Bloner, 66 Hun 527, 21 NYS 481; 
Tischler v. Knick, 26 Misc. 738, 57 
NYS 3. 
57. Ark.—Winn v. State, 55 Ark. 
360, 18 SW 375. 
nS are a v. Mercer, 53 Cal. 
Mich.—Richter v. Cordes, 100 Mich. 
278, 58 NW 1110; Hoffman vy. Har- 
rington, 23 Mich. 52. 
ay Y.—Bliss v. Johnson, 73 N. Y. 
[a] Thus, if a landlord entitled to 
reénter for condition broken takes 
possession of the premises peace- 
ably in the absence of the tenant, he 
has the right to protect his posses- 
sion by force if necessary, as well 
against his former tenant as any one 
else proposing to take possession 
without right. Winn v. State, 55 
Ark. 360, 18 SW 3875. 


ay | 
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is subject to an action for forcible 
[§ 58] (2) Exceptions to Rule. 
dictions there are exceptions ®® to 


above stated °° as to the force necessary to main- 


tain actions of this character. 
Entry against will of occupant. 


dictions the rule is that to maintain forcible entry 
and detainer it is not necessary that actual force 
or violence be used in taking possession of the prem- 


ises, but that any entry which is 


or consent of the occupant is a forcible entry;* and 
to constitute a forcible entry it is not necessary that 
the entry should have been against the 


will’’ of the party in possession.°? 


however, that, where statutes of this character are 


in force, to constitute a forcible det 


be an actual force with a strong hand except 


_where the parties stand in the r 


‘lord and tenant;** and that, in that event, if the 
tenant refuses to give up ‘the possession of the 
demised premises after the expiratién of his lease 


58. U. S.—In re Munro, 195 Fed. 
817. 

Ala.—Ladd v. Dubroca, 45 Ala. 421. 

Cal.—Kerr v. O’Keefe, 138 Cal. 415, 
71 P 447. 

Conn.—Gray v. 230 Conn, 
495, 

' Ga.—Brown vy. McJunkin, 99 Ga. 
91, 24 SE 855. 

Ind.—O’Connell v. Gillespie, 17 Ind. 
459; Evill v. Conwell, 2 Blackf. 138, 
18 AmD 138. 

Ky.—Ewing v. PFS NGI CS: 
Marsh. 35. 

Mass.—Saunders  v. 
Metc. 348. 

Mich.— Appleton  v. 
Mich. 407, 34 NW 708. 

Minn.—Davis v. Woodward, 19 


Finch, 


Bowling, 
Robinson, 5 


Buskirk, 67 


Minn. 174. 
N. Y.—Hallock v. New York Cent., 
Cte Ra OOn 20 2mNot Ven 20 Le 9 Dee 


644; Fults v. Munro, 202 N. Y. 34, 95 
NE 23, 37 LRANS 600, AnnCGas1912D 
870. 

Or.—Taylor v. Scott, 10 Or. 483. 

Tenn.—Childress v. Black, 9 Yerg. 
317. 

Vt.—Foster v. Kelsey, 36 Vt. 199, 
84 AmD 676. 

[a] Forcible detainer is a sep- 
arate and distinct wrong from for- 
cible entry. In re Munro, 195 Fed. 
817; Fults v. Munro, 202 N. Y. 34, 95 
Un 23, 37 LRANS 600, AnnCas1912D 
70 

59. See infra this section. 

60. See supra § 57. 

61.’ Ill.—Bugner v. Chicago Title, 
Cte, Oo. 280 sUll, 620," 17 IN 7b. 
Hammond v. Doty, 184 Ill. 246, 56 
NST [att 84 Hl A. 19)s Phelps. vy. 
Randolph, 147 Til. 335, 35 NE 243 
[aff 45 Ill. A. 492, and overr Ft. Dear- 
born Lodge v. Klein, 115 Ill. 177, 


3° NE. 272). 56 AmR, 1338]; Doty v. 
Burdick, 83 Ill. 473; Smith v. Hoag, 
45 Ill. 250; Reeder v. Purdy, 41 Ill. 


279; Croft. :v..-Ballinger,. 18111.,,200, 
65 AmD 735; Atkinson v,. Lester, 2 
tl, 4077) Ovenu. Vv. Ovenu,. 199. Tl. 
A, 885; Cross.v. Campbell, 89 Til. A. 
489; Roberts v. Mclwen, 81 Ill. A. 
413; Coverdale v. Curry, 48 Ill. A. 
213; Parrott v. Hodgson, 46 Ill. A. 
230. See also Hoffman v. Reichert, 
14” Ill. 274, 35 NE 527, 87 AmSR 219 
faff 31 Il]. A. 558]. Aliter under 
earlier statute. Bloom v. Goodner, 1 
Ill. 63, 

Ky.-—Check v. Reiter, 102 SW 287, 
31 KyL 249; Young v. Milward, 109 
Ky. 128, 58 SW 592, 22 KyL 615; 
Dils v. Justice, 9 SW 290, 10 KyL 
547; Johnson v. Clem, 82 Ky. 84, 5 
KyL 793; Tucker v. Phillips, 2 Metc. 
416; Davis v. Lee, 2 B. Mon. 300; 
Yeates v. Allin, 2 Dana 134; Morris 
v. Bowles, 1 Dana 97; Tribble v. 
Frame, 7 J. J. Marsh. 599, 23 AmD 
439; Swartzwelder v. U. S. Bank, 1 


FORCIBLE ENTRY AND DETAINER 


detainer.®® 

In some juris- 
the general rule 
maintenance of 


by construction of law, it amounts to forcible de- 
_tainer;** but that a refusal to restore possession 
after the expiration of the lease is essential to the 


the action.®® And the mere con- 


tinuance in possession of the premises by a tenant, 


In some juris- 


fusal.°s. 
against the will 


‘“expressed 


It has been held, 
ainer there must 
elation of land- 


duct, turns‘ 


J. J. Marsh. 38; Smith v. Morrow, 5 
Litt. 210; Reed v. Rawson, 2 Litt. 
189; Chiles v. Stephens, 3 A. K. 
Marsh. 340; Henry v. Clark, 4 Bibb 
426; Brumfield v. Reynolds, 4 Bibb 
388; Price v. Gatt, 5 Ky. Op. 572. 

Miss.—Paden v. Gibbs; 88 Miss. 
274, 40 S 871; Seals v. Williams, 80 
Miss. 234, 31 S 707, 92 AmSR 601; 
Parker vy. Eason, 68 Miss. 290, 8 s 
844, 

Mo.—Emerson v. Sturgéon, 59 Mo. 


404; DeGraw v. Prior, 53 Mo. 313; 
McCartney v. Auer, 50 Mo. 395; 
Spalding v. Mayhall, 27 Mo. 377; 
Wunsch y. Gretel, 26 Mo. 580; Den- 


nison v. Smith, 26 Mo. 487; Krevet v. 
Meyer, 24 Mo. 107; Walter v. Cath- 
cart, 18 Mo. 256; Cathcart v. Walter, 
14 Mo. 17; Warren v. Ritter, 11 Mo. 
354; School Dist. No. 1 v. Holt, 126 
Mo. A, 571, 105 SW 32; Tolbert. v. 
Hendrick, 77 Mo. A. 272; State v. 
Vansiekle, 57 Mo. A. 611; Wylie v. 
Waddell, 52 Mo. A. 226; Oakes v. Al- 
dridge, 46 Mo, A. 11; Willis v. Ste- 
vens 24 Mo. A. 494. 

Philippine—Santos vy, Santiago, 38 
Philippine 575; Mediran v. Villa- 
nueva, 37 Philippine 752. 

Tex.—Zuercher v. Startz;-53 Tex. 
Civ. A. 442, 115 SW 1175. 

[a] Tlustration.—Where the wall 
of plaintiff's building had stood for 
many years on a narrow strip of land 
which defendants claimed, they were 
guilty of a forcible entry in chisel- 
ing away a portion of the wall and 
erecting their own wall in its stead 


without plaintiff’s consent. Holz- 
hausen v. Hoskins, 115 Mo. A. 261, 
91 SW 410. 


[b] What is not an entry against 
consent.—One\who enters in the right 
of his wife who is in possession of 
the premises does not enter against 
the will of any person for whom 
or from whom he derives his right 
or who had right at the time of the 
entry and he is not liable to eviction 
in a proceeding by warrant for a for- 
cible detainer, although he may have 
taken a lease from plaintiff after the 


entry. Morris v. Bowles, 1 Dana 
(Ky.) 97. 
coe Tolbert v. Kendrick, 77 Mo. A. 
638. Cammack v. Macy, 3 A. K. 
Marsh. (Ky.) 296. 
64. Cammack v. Macy, 3 A, K. 
Marsh. (Ky.) 296. 


65. Allison v. Thompson, 1 Litt. 
(Ky.) 31; Ewing v. Bowling, 2 A. K. 
Marsh. (Ky.) 385. 

66. Allison v. Thompson, 1 Litt. 
(Ky) 81; 

67. Dak.— Murry v. 
Dak. 170, 42 NW 25. 

Iowa.—Emsley v. Bennett, 37 Iowa 
15; Stephens v. McCloy, 36 Iowa 659; 
Webster v. Stewart, 6 Iowa 401. 


Burris, 6 


after the expiration of his lease, is not a refusal to 
restore the possession within this rule and is not a 
fact from aviate the jury may Apia infer a re- 


Entry by fade strategy or stealth: In some juris- 
dictions the action of forcible entry and detainer’ 
may be maintained when defendant has entered upon 
the possession of another by fraud or stealth as well 
as by force or intimidation.** 

Turning out or withholding. 
utes ®§ an action of forcible entry and detainer or 
forcible detainer may be brought against one who, 
after entering peaceably on the premises, by unlaw- 
ful refusal °° or by force, threats, or menacing con- 
plaintiff 


Under some stat- 


out of possession or 


Miss.—Parker vy. Eason, 68 Miss. 
290, 8 S 844; McCorkle v. Yarrell, 55 
Miss. 576. 


Philippine.—Santos v. Santiago, 38 


Philippine 575; Mediran v. Villa- 
nueva, 87 Philippine 752. 

S. D.—Torrey v. Berke, 11 S. D. 
155,76 NW 302. 

[al] _In Michigan.—“To constitute 
a forcible entry within the meaning 
of the statute, it is not necessary 
that the actual invasion of the prem- 
ises should at the very moment be 
attended by the circumstances 
requisite to give it the character of 
a forcible entry, or be accompanied 
by threats, actual force or violence, 
or any conduct which would consti- 
tute a breach of the peace; but if the 
entry be obtained by stealth or 
stratagem, or without real violence, 
and the party entering evinces his. 
purpose in having entered to have 
been the expulsion of the party in 
possession, and it is followed up by 
actual expulsion by means of per- 
sonal threats or violence, or superior 
force, Jit will amount to a forcible 
entry.” McIntyre v. Murphy, 153 
Mich. 342, 345, 116 NW 1003, 15 Ann 
Cas 802; Seitz v. Miles, 16 Mich, 456. 

68. See statutory provisions. 

69. Ala.—Self v. Comer, 166 Ala.. 
68, 52 S 336; Lorah v. Emerson, 154 
Ala. 145, 45 S 228; Sprouse v. Story,. 
144 Ala. 442, 42 S 23; Knowles v. 
Ogletree, 96 Ala. 555, 12 S 397; Wel- 
den v. Schlosser, 74 ‘Ala. 355; Brown. 
v. French, 159 ‘Ala. 645, 49 S O55. 


Cal.—Lasserot Vis Gamble, 6; \Cal.. 
Unrep. Cas. 510, 46 P 917; Leroux 
v. Murdock, 51 Cal. 541; "Treat Wee 


Forsyth, 40 Cal. 484; Dutcher v. San- 
ders, 20 Cal. A. 549, 129 P 809. 

Jll.— Crain v. Burnett, 190 Ill. A. 
407; Jaokson v. eecaws Ah ALG AS 


22. 

Mont.—Wells v. Darby, 13 Mont. 
504, 84 P 1092. 

Okl.—Casey v. Kitchens, 168 P 812, 
LRA1918B 667. 

[a] Rule applied. — (1) Where a 


contract for services under which a 
son-in-law occupied premises of his 


mother-in-law was canceled wrong-' 


fully, it was his duty to vacate the 
premises, and his withholding posses- 
sion thereafter was wrongful. Crain 
v. Burnett, 190 Ill. A. 407. (2) Where 
children of intestate, who were de- 
prived of title by sale under decree 
of probate court, refuse to surren+- 
der possession after notice in writ- 
ing by one who secures title from 
the purchaser by foreclosure pro- 
ceedings, such owner may proceed 
against them in a forcible detainer 
aeons Jackson v. Mulzer, 174 Ill. A. 

70. Self v. Comer, 166 Ala. 68, 52 
S 336; Lorah v. Hmerson, 154 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 57-58 4 


§§ 58-59] 


keeps him out of possession.” 
Entry peaceable but unlawful. 


jJand, although peaceable, is unlawful, the particular 
statute may authorize the owner to recover posses- 
sion in an action of unlawful entry and detainer.72 

An unlawful entry during the absence of the oc- 
cupant and a refusal to surrender the same on de- 
mand may uncer the particular statute constitute a 
forcible detainer and authorize a recovery without 
proof that the entry was in fact forcible.7? 
sometimes provided that any person who enters upon 
a mining claim, in the temporary absence of those 
in possession of the claim, is liable to an action of 


forcible entry and detainer.”4 
Refusal to vacate after notice. 


145, 45 S 228; Sprouse v. Story, 144 
Ala. 542, 42 S 23; Knowles vy. Ogle- 
tree, 96 Ala. 555, 12 S 397; Weldon 
v. Schlosser, 74 Ala. 355; Brown v. 
French, 159 Ala. 645, 49 S 255; Kerr 
v. O'Keefe, 138 Cal. 415, 71 P 447. 
[a] Peaceable entry and subse- 
quent violence.—If a person who has 
a legal right of entry upon land 
which is in possession of a wrong- 
doer is allowed to enter peaceably 
through the outer door of a house 
upon such land, it is still illegal for 
him to turn out the wrongdoer with 


violence. Edwick v. Hawkes, 18 Ch. 
Ds 199% ; 
71. Self v. Comer, 166 Ala. 68, 52 


S 386; Lorah v. Emerson, 154 Ala. 
145, 45. S 228; Sprouse v. Story, 144 
Ala. 542, 42 S 23; Knowles v. Ogle- 
tree,196) Ala; 555, 12-)S))/ 397% Welden 
v. Schlosser. 74 Ala. 355; Lenoki v. 
Schultz, 198 Ill. A. 294, See also 
Supra § 57. ° 

[a] An intrusion. — (1) The 
peaceable entry here intended is an 
intrusion, although peaceable, upon 
plaintiff's prior actual possession or 
present right to possession. Self v. 
Comer, 166 Ala. 68, 52 S 336. (2) 
An unauthorized entry on permission 
given by the tenant is an intrusion, 
the consent of the tenant being in 
violation of the duty he owes his 
Jandlord. Brown v. French, 159 Ala. 
645, 49 S 255. 

72. Olinger vy. Shepherd, 12 Gratt. 
(53 Va.) 462, 471; Harman v. Alt, 69 
W. Va. 287, 71 SE 709. 

“The entry of the owner is unlaw- 
ful if forcible.” Olifiger v. Shepherd, 


supra. 
“The entry of any other person 
[than the owner] is unlawful, 


whether forcible or not.” Olinger v. 
Shepherd, supra. 
Unlawful entry during absence see 


infra this section. 


73. Lasserot v. Gamble, 5 Cal. Un- 
rep. Cas. 510, 46 P 917; Leroux v. 
Murdock, 51 Cal. 541; Randall v. 


Falkner, 41 Cal. 242; Treat v. Forsyth, 
40 Cal. 484; Dutcher v. Sanders, 20 
Cal. A. 549, 129 P 809; Casey v. Kit- 
chens, (Okl.) 168 P 812, LRA1918B 
667; Fowler v. Ohnick, 45 Wash. 44, 
87 P 1050; Columbia, etc., R. Co. v. 
Moss, 44 Wash. 589, 87 P 951; Gore 
vy, Altice, 33 Wash. 335, 74 P 556. 
[a] Actual violence need not be 
used. “Tf a person takes posses- 
sion of real property during the tem- 
porary absence and without the con- 
sent of one who is in thé peaceable 
and quiet possession and bars the 
former occupant from possession, 
persistently refusing to surrender 
the premises, he is guilty of forcible 


and unlawful detainer.” Casey v. 
Kitchens, (Okl.) 168 P 812, LRA 
1918B 667. a 

74. See statutory provisions; and 


Wells v. Darby, 18 Mont. 504, 34 P 
1092. ; 
75. Post v. Bohner, 23 Nebr. 257, 


36 NW 508; Estabrook v. Hateroth, 
22 Nebr. 281, 34 NW 624. 


So under the par- 
ticular statute it may be sufficient to sustain the 
charge of forcible detainer that the person unlaw- 
fully in possession refused to vacate the premises 


. 


FORCIBLE ENTRY AND DETAINER 


If an entry on 


It is 


their rights. 


An 


76. Ala.— Fowler v. Pritchard, 148 
Ala. 261, 270, 41-S 667 [cit Cyc]. 

Cal.—Gray v. Collins, 42 Cal. 152; 
McMinn v. Bliss, 31 Cal. 122; Polack 
v. McGrath, 25 Cal. 54; Hdwards v. 
Bodkins, (A.) 185 P 423. 

Colo.—Goad v. Heckler, 19 Colo. A. 
479, 76 P 542, 

Fla.— Livingston v. Webster, 26 
Fla. 325, 8 S 442. 

Ga.—Griffin v. Griffin, 116 Ga. 754, 
42 SH 1005; Brown v. McJunkin, 99 
Ga. 91, 24 SE 855. 

Ind.—Gipe v. Cummins, 116 Ind. 
511, 19 NE 466; Bell v. Longworth, 6 
Ind. 273; Boxley v. Collins, 4 Blackf. 
320; Hammond Sav., ete, Co. v. 
Boney, 61 Ind. A. 295, 107 NE 480. 

Mass.— Saunders vy. Robinson, 5 
Metc. 343. 

Mich.—Shaw vy. Hoffman, 25 Mich. 
162; Hoffman vy. Harrington, 22 Mich. 
52 [expl Seitz v. Miles, 16 Mich. 456]. 

N. J.—Brooks v. Brooks, 84 N. J. 
G. 210, 86 A 5373 Butts v.. Voorhees, 
Lov New eae Lo mec One nO ASO) se Elen 
drickson v. Hendrickson, 12 N. J. L. 
202. 

Ne. Yai——Hults; v. Munro, 202, N.Y. 
34, 95 NE 23, 37 LRANS 600, Ann 
Cas1912D 870; Pharis v. Gere, 110 
WEG BEG MS INGO) BE DECANE Oe 
Wood v. Phillips, 43 N. Y. 152; Bach 
v. New, 23 App. Div. 548, 48 NYS 
777; Peo. v. Fields, 1 Lans, 222; 
Peo. v. Carter, 29 Barb. 208; Carter 


the same,7® 


v. Anderson, 16 Daly 437, 11 NYS 
883; Porter v. Peo., 7 HowPr 441; 
Willard v. Warren, 17 Wend, 257; 


Peo. v. Van Nostrand, 9 Wend. 50; 
Peo. v. Rickert, 8 Cow. 226. 

Orn-—Snuith) “vay Recder, .20..0r) .b44, 
28-P 890, 15 LRA 72. 

Vt.—Foster v. Kelsey, 36 Vt. 199, 
84 AmD 676. 

Va.—Pauley v. Chapman, 2 Rob. 
(4a, Via.) 235, 

W. Va.—Franklin v. Geho, 30 W. 
Va. 27, 3, SE 168. 

[a] Discussion of rule.—‘‘Haw- 
kins says, ‘A forcible entry ought 
to be accompanied with some cir- 
cumstances of actual violence or ter- 
ror.’ 2 Hawk. 36, Book I, ch. 64, sect. 
25. And again, ‘The behavior or 
speech at the time of the entry, must 
be such as to give just cause of fear 
of bodily hurt. The speeches must 
be such as imply a purpose of using 
force against those who shall make 
any resistance, as if one say that 
he will keep possession in _ spite 
of all men.’ Ibid. sect. 27. ‘A threat 
to spoil another’s goods or destroy 
his cattle, or do him any other such 
harm, which is not personal, is not 
sufficient.’ Ibid. sect. 28. And again, 
‘A man ought not to be adjudged 
cuilty of a forcible detainer ‘for 
barely refusing to go out of an house 
and continuing therein, in spite of 
another.’ Ibid. sect. 30. Hawkins 
draws his doctrines from Lambard 
and Dalton and the ancient cases, 
and is himself followed by the late 
authors. Coke points out the dis- 
tinction between a force applied in 
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on lawful notice soto do.” 

[§ 59] b. Sufficiency—(1) In General. What con- 
stitutes force or personal violence sufficient to sustain 
this action must necessarily depend upon the terms 
of the statute under which a ease is brought, and 
therefore the decisions are not entirely harmonious. 
Nevertheless according to the weight of authority, 
to render an entry forcible 1t must be accompanied 
either by actual violence, or by circumstances tend- 
ing to excite terror in the owner or other persons 
in possession, and to prevent them from maintaining 
There must be at least apparent vio- 
lence or some unusual weapons, or the attendance 
of an unusual number of people, some menaces or 
other acts giving reasonable cause to fear that: the 
person making the forcible entry will do some bodily 
harm to those in possession, if they do not give up 


entry merely against the will of the 


every trespass and disseissin, and 
an actual force, as with weapons, 
number of persons, &c. and says an 
entry with such actual force is req- 
uisite. Co. Lit. 257, b. Comyns says 
“it shall not be a forcible entry, if 
after entry, he cuts corn, grass, &c.’ 
Com. +», digas tity, Horee. . Ente Ane ee 
Bacon says ‘A forcible entry must be 


with strong hand, with unusual 
weapons, or with menace of life or 
limb.’ The term ‘strong hand’ iis 


thus explained by Ryder, C. J. in 
Rex v. Bathurst, Say. 225, 96 Reprint 
860: ‘The words manu forti are un- 
derstood to import something crimi- 
nal in its nature, something more 
than is meant by the words vi et 
armis.’ And Rolle had previously 
said, Styles 135, 82 Reprint 589, 
‘these words distinguish this kind 
of entry from an ordinary trespass 
by entering into another’s. land, 
which is not so violent as a forcible 
entry is supposed to be.’ The like 
doctrme was repeated by the court 
in, Rex, Ven Wilson, Si aR Shi wor 


1698, 97 Reprint 1053, an indictment 
for unlawfully entering a yard and 
digging the ground and erecting a 
shed and unlawfully and with force 
putting out the owner from the pos- 
session and keeping him out, was 
quashed, the facts charged not 
amounting to a forcible entry and 
detainer. <A distinction -was recog- 
nized between the entry into a dwell- 
ing house, and putting the tenant 
out of possession, as in Rex v. Bat- 
hurst, Supra, and the entry into an 
uninhabited enclosure. In Rex vy. 
Bake, 3 Burr. 1731, 97 Reprint 1070, 
an indictment against sixteen per- 
sons for forcible entry in breaking 
and entering with force and arms, 
a close, not a dwelling house, and 
unlawfully and unjustly expelling 
the prosecutors and keeping them 
out of possession, was quashed, on 
motion, for not shewing sufficient 
actual force, violence, unlawful as- 
sembly, riot or other circumstances.” 
Butts v., Voorhees,,13-N. J. 2.13, 1% 
22 AmD 489, 

[b] Acts in violation of statute 
illustrated. — (1) A person accom- 
panied by several others went upon 
land in the possession of another, 
and against his remonstrances pro- 
ceeded to build a fence, and when 
the occupant placed himself over the 
post holes, with intent to prevent 
the construction of the fence, laid 
violent hands upon him and forcibly 
removed him. Valencia v. Couch, 32 
Cal, 339, 91 AmD 989. (2) Plaintiff's 
son was plowing in oats in his 
father’s field, when defendant, ac- 
companied by some half dozen men, 
one or two of whom remained to the 
end assisting him, came into the field 
and pulled down the fence and moved 
it into the field, telling the son that 
he could plow over it if he wished. 
The latter did so until the fence 


became too high, and then desisted, 


Reprint 1432, In Rex y. Storr, 3 Burr. . 
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occupant is not forcible. My 


session.?? 
[§ 60] (2) 


being alone. Defendant remained in 
possession of the part of the field so 
cut off. Minor v. Duncan, 54 Ga. 
516. (3) Entry upon land and tear- 
ing down a fence and taking posses- 


sion of the land so inclosed. Doty 
We, @one, 1:85 ican. Loos Bot. C4) 
Other illustrations. Brown v. 


French, 148 Ala. 272, 42 S 409; Cali- 
fornia Bank Vv. Taaffe, 76 Cal. 626, 18 


P 781; Gray v. Collins, 42 Cal. 152; 
Tibbetts v. O’Connell, 66 Ind. 171; 
Evill v. Conwell, 2 Blackf. (Ind.) 


133, 18 AmD 138; Central Park Bap- 
tist Church v. Patterson, 9 Misc. 452, 
30 NYS 248, 24 NYCivProc 79; Bilby 
v. Bean, 42 Okl. 53, 137 P 691; Smith 
v. Reeder, 21 Or. 541, 28 P 890, 15 
LRA 172. 

{c] Acts not in violation 
utes illustrated.—(1) The 
rough and vulgar language 
force or acts calculated to 
occupant in fear. Brooks v. Warren, 
SeUitahet LS, 13) Peo. C2) 9 Rhe bare 
removal of plaintiff's fence, if defend- 
ant enters peaceably. McGonegal v. 
Walker, 23 Ala. 361. (3) Cutting 
through an inside fence, as an act 
separate and apart from the previous 
entry upon and possession of the 
premises as a whole. Phillips v. 
Phillips, 186 Ala. 545, 65 S 49, Ann 
Cas1916D 994. (4) A manager of a 
corporation who after termination 
of his employment refuses to sur- 
render possession of the premises 
occupied by him by virtue of his em- 
ployment, his possession having been 
acquired peaceably, is not guilty of 
forcible entry by reason of his re- 
fusal to surrender possession. San 
Francisco, etc., Home Bldg. Soc. v. 
Deonard;, 17 “Gal. Al 254; 119 -P 405. 
(5) Neither forcible entry nor for- 
ecible detainer was constituted by 
merely refusing, peaceably and with- 
out any threat or display of force, 
to desist from inclosing, under claim 
of right, a church edifice, on request 
of one of the trustees of the church 
who visited the premises while the 
work was in progress, nor by after- 
ward locking the gate of the inclos- 
ure and posting thereon a warning 
in these terms: “All persons are 
positively forbidden to trespass upon 
these grounds by or under any deed 
or other instrument of writing not 
given by the undersigned. The wor- 
ship of God is not prohibited when 
the above is fully complied with.” 
Lott v. Peterson, 95 Ga. 516, 20 SH 
275. 

[d] Violence to person or prop- 
erty.—Under some statutes “‘any cir- 
cumstances of actual violence, or 
reasonably exciting fear of such vio- 
lence, either to person or to prop- 
erty, will be sufficient to constitute 
a forcible entry.” Livingston v. Web- 
ster, 26 Fla. 325, 8 S 442; Harrow 
v. Baker, 2 Greene (Iowa) 201. 

77. Olinger v. Shepherd, 12 Gratt. 
(53 Va.) 462; Pauley v. Chapman, 2 
Rob. (41 Va.) 235; Adams v. Tilley, 
(W. Va.) 104 SE 601; Feder v. Hager, 


of stat- 
use of 
without 
put the 


64 W. Va. 452, 63 SE 285; Duff v. 
Good, 24 W. Va. 682. Compare supra 
§ 58. 

78. Ala. — McKean v. Nelms, 9 
Ala. 507. 


Cal.—Frazier v. Hanlon, 5 Cal. 156. 


Conn.—Gray v. Finch, 23 Conn. 
495. 
Ind.—Strong v. State, 105 Ind. 1, 


4 NE 293; Evill v. Conwell, 2 Blackf. 
133, 18 AmD 138. 

Md.—Clark v. Vannort, 78 Md. 216 
27 A 982. 


The same circumstances 
of force or violence that amount to a forcible entry 
will also amount to a foreible detainer.*® 
sufficient if the entry or the detainer was with such 
a number of persons or show of force as is calculated 
to deter the rightful owner from resuming his pos- 


Mere Trespass Insufficient. 


FORCIBLE ENTRY AND DETAINER 


It will be 


some statutes.®+ 


§§ 59-61 


thing more than a mere trespass upon the premises 
of plaintiff is necessary to support an action under 
the statutes relating to forcible entry and detainer,*° 
although the rule may be otherwise, it seems, under 


[§ 61] (8) Threats and Appearance of Violence. 


When a person entering,on the land of another by 


Some- 
eager ge Vv. Hart, 1 (Cush. 


N. Y.—Hallock v. New York Cent., 
ete., R. Co., 202 N. Y. 201, 95 NE 644; 
Fults v. Munro, 202 N. Y. 34, 95 NE 
23, 37 LRANS 600, AnnCasi912D 870; 
Peo. v. Rickert, 8 Cow. 226 (per Sav- 


BEC eC: ae 

Vt. —¥oster v. Kelsey, 36 Vt. 199, 
84 AmD 676. 

Wis. —Steinlein v. Halstead, 42 


Wis. 422; Winterfield v. Stauss, 24 
Wis. 394. 
{a] Acts constituting forcible de- 


tainer.— The fact that defendant was 
in possession of plaintiff’s field and 
forcibly prevented him from putting 
his cattle into the field, and thus 
compelled him to quit possession, 
would be admissible and uncontra- 
dicted, would prove a forcible de- 
tainer. Foster v. Kelsey, 36 Vt. 199, 
84 AmD 676. 

[b] A bare refusal to deliver pos- 
session when demanded is not such 
force as will support an action for 
forcible detainer. Matlock v. Thomp- 


son, 18 Ala. 600. 
{c] The mere surmise of a per- 
son that if he attempts to retain 


possession force will be used to pre- 
vent it is not enough to show a for- 
cible detainer, but an attempt must 
be made to regain possession, and 
either force, or threats of force, used 
to resist it. Hodgkins v. Jordan, 29 
Calm bit. 

79. Milner v. Maclean, 2 C. & P. 
17, 12 ECL 426. 

80. Alaska.—Steil v. Dessmore, 3 
Alaska 392. 

Cal.—Castro v. Tewksbury, 69 Cal. 
562, 11 P 3389; Merrill v. Forbes, 23 
Cal. 379; Moore v. Gosliny 5 Cal. 
266; Frazier v. Hanlon, 6 Cal. 156. 

Colo.—Goshen v. Peo., 22 Colo. 270, 
44 P 503. 


Conn.—Gray v. Finch, 23 Conn. 
495. 
Ind.—Gipe v. Cummins, 116 Ind. 


511, 19 NE 466; Archey v. Knight, 61 
Ind. 311; Hammond Sav., etc., Co. v. 
Boney, 61 Ind. A. 295, 107 NE 480; 
Boxley v. Collins, 4 Blackf. 320. 


Ky.—Grughler v. Wheeler, 12 B. 
Mon. 183. 

M v. Robinson, 5 
Metc. 343. 


Mich.—Smith v. Detroit Loan, etc., 
Assoc., 115 Mich. 340, 73 NW 395, 69 


AmSR 575, 39 LRA 410; Shaw v. 
Hoffman, 25 Mich. 162. 
Minn.—Mastin v. May, 127 Minn. 


93, 148 NW 893, AnnCas1916C 493. 
Mo.—Rouse v. Dean, 9 Mo. 301. 
N. H.—State v. Pearson, 2 N. H. 

550. 

N. J.—Brooks v. Brooks, 84 N. J. 
L. 210, 86 A 5387; Mason v. Powell, 
88 N. J. L. 576; Berry v. Williams, 
21 N. Ji Le. 423; Butts. v.- Voorhees, 
TOMING. lan Phe een AD eR 9: 

N. Y.—Hallock v. New York Cent., 
ete., R. Co., 2O29N. Yo 201) 95 NM6445 
Fults v. Munro, 202 N. Y. 34, 95 NE 
23, 37 LRANS 600, AnnCas1912D 870; 
Wood v. Phillips, 43 N. Y. 152; Oyster 
Bay v. Jacob, 109 App. Div. 613, 96 
NYS 620; Vallauri v. Loftus, 26 Misc. 
760, 56 NYS 1066; Tischler v. Knick, 
26 Misc. 738, “57 NYS 38; Willard v. 
Warren, 17 Wend. 257; Dudley v. 
Chanfrau, 2 Edm. Sel. Cas. 128. 


4 me C.—State v. Tolever, 27 N. C. 

DZ. 

300 — Yager v. Wilber, 8 Oh, 
Or.—Smith v. Reeder, 21 Or. 541, 

GSE PVSIOer 5a tee Amc. 
Pa.—Thompson vy. Com. 116 Pa. 


his behavior or speech gives those who are in posses- 
155, 10 A 138; Com. v. Rees, 2 


Brewst. 
564. 

Ss. C.—Du Pre v. Tilghman Lum- 
ber Co., 103 SE 526. 
SsD!—Torrey, va Berke, 21S we 
155, 76 NW 302. 

Vt.—Foster v. Kelsey, 36 Vt. 199, 
84 AmD 676. 

Wis.—Ainsworth v. Barry, 35 Wis. 
136; Jarvis v. Hamilton, Ae Wis. 574; 
Ferrall v. Lamar, 1 Wis. 


Eng.—Rex v. Smyth, 5 C "& RP; 202, 
24 BCL 526. 


Pie tesa Vv. ‘Pike; 12 Man. 
N. S.—Bertram v. Bonham, 12 N. 


S. 600; Brundige v. Thompson, 9 N. 
S. 356. 

“The force aimed at is more than 
that ‘which in judgment of law ac- 
companies every trespass upon the 
land of another.’ ” Oyster Bay v. 
Jacob, 109 App. Div. 613, 617, 96 NYS 
decree & Com. v. Dudley, 10 Mass. 

“Every unlawful entry upon the 
possession of another person, will 
not authorize, because it may not 
require for its redress, a resort to 
the remedy provided by the statute. 
It is only where an entry has the 
effect of divesting a previous pos- 
session, and a restitution becomes 
necessary for the redress of the in- 


jury, that a writ of forcible entry 
or detainer can be . maintained.’ 
Grughler v. Wheeler, 12 B. Mon. 


(Ky.) 183, 184. 

{a] Illustration. — Where a lease 
provided that the lessee should cut 
hay and deliver one half to the les- 
sor, and the lessor, believing that 
the lessee was not cutting the crop 
as it ought to be cut, sent her hus- 
band and hired man into the field 
where plaintiff' was cutting the hay, 
and the husband and hired man pro- 
ceeded to cut also, against the 
lessee’s protest, there being no in- 
terference, and the husband and the 
lessee both hauling what they had 
eut, there was. no forcible entry and 
detainer, Rev. St. (1909) § 7656, pro- 
viding that one forcibly entering 
upon the land of another and de- 
taining it shall be guilty of forcible 
entry and detainer, and there being 
no apparent intent to take possession 
of the premises; but whatever wrong 
the lessor and her agents committed 
was merely a trespass. Kimble v. 
ee crenere 153 Mo. A. 605, 134 SW 

{b] Entry to cut timber or grass. 
—(1) An entry upon land for the 
purpose of cutting and removing tim- 
ber is not such a forcible entry as 
will authorize the proceeding by suit 
of forcible entry and detainer. It is 
only a trespass, and there is no di- 
vestiture of possession. Grughler v. 
Wheeler, 12 B. Mon. (Ky.) 183; Rouse 
v. Dean, 9 Mo. 301; Du Pre v. Tilgh- 
man Lumber Co., (S. C.) 103 SH 526. 
(2) Nor will an entry upon land for 
the purpose of cutting and taking 
away the grass growing thereon sup- 
port this action.’ Merrill v. Forbes, 
23 Cal. 379. 

81. See statutory provisions. 

[a] In Washington it was held 
that a party cannot resort to an in- 
junction to restrain a continuing 
trespass even on the ground of in- 
adequacy of other remedies or to 
prevent a multiplicity of suits, but 
that the remedy is by statutory ac- 
tion for unlawful detainer. Cogswell 
ea Osan el) 7.0. Wash. 184, 2G 
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§§ 61-62] 


sion just reason to think that he intends to take 
possession by force if they do not give way to him, 
his entry is to be deemed forcible, whether he causes 
the apprehension of the use of violence by taking 
with him an unusual number of attendants or by 
arming himself in such a manner as plainly to in- 
dicate a design to back his prefensions by force, or 
by actually threatening to kill, maim, or beat those 
who continue in possession, or by making use of 
expressions plainly implying a purpose of using 
force against those who make resistance.®2 
against an entry under terrorizing conditions that 


the statute is aimed.’ 


[§ 62] (4) Breaking into House. Breaking into 


82. Ala.—Ladd v. Dubroca, 45 Ala. 
421; McKeen v. Nelms, 9 Ala. 507. 

Ark.—Grammer v. Blansett, 93 Ark. 
421, 124 SW 10387. 

Cal.— Wilbur v. Cherry, 39 Cal. 
660; Watson v. Whitney, 28 Cal. 375; 
Dickinson v. Maguire, 9 Cal. 46; 
O’Callaghan v. Booth, 6 Cal. 63; Fra- 
zier v. Hanlon, 5 Cal. 156; Scarlett v. 
Lamarque, 5 Cal. 63. 

ind Sunt) vo elicks. 3. tnd. ir. 
275, 54 SW 818. 

Be ee BRT ON, v. Baker, 2 Greene 

Mass.—Benedict v. Hart, 1 Cush. 
oe Saunders v. Robinson, 5 Metc. 
343. 


Mich.—Donovan v. Chappell, 63 
Mich. 685, 30 NW 329; Shaw v. Hoff- 
man, 25 Mich. 162. 

Mont.—Wells v. Darby, 13 Mont. 
5045 534° 1092: 

Ni J. Huldreth, v. Camp, 41  N.=J- 
L. 306; Mercereau v. Bergen, 15 N. 
J. L. 244, 29 AmD 684; Butts v. Voor- 
hees, 13 N. J. L. 13, 22 AmD 489. 

INGA SHultsiry. sveunros—7 020 Nin 
34, 95 NE 23, 37 LRANS 600, Ann 
Cas1912D 870; Willard v. Warren, 17 
Wend. 257; Central Park Baptist 
Church v. Patterson, 9 Misc. 452, 30 
NYS 248, 24 NYCivProc 79. 

Tenn.—Hopkins v. Calloway, 3 


Sneed 11; Vanhook vy. Story, 4 
Humphr. 59. z 
vVt.—Foster v. Kelsey, 36 Vt. 199, 


84 AmD 676. 
. Va.—Franklin y. Geho, 30 W. 
Va. 27, 3 SE 168. 

[a] Mlustrations.— (1) One who 
with armed men enters upon land 
inclosed with a fence and in the pos- 
session of another, and commences 
the erection of a house, and refuses 
to deliver up peaceable possession on 
demand, but makes a show of force 
to retain it, is guilty of forcible en- 
try and detainer. Watson v. Whit- 
ney, 23 Cal. 375. (2) Where, while 
plaintiff was in the actual possession 
of land, fencing and clearing it, and 
at least prima facie entitled to the 
possession, defendant approached him 
in anger, called him names, posted 
notices upon the land against tres- 
passers and threatened to arrest him, 
and then, calling to his assistance 
four or five other men, forcibly took 
possession of the land by tearing 
down plaintiff’s fence, and inclosing 
the land with a fence of his own, he 
was guilty of forcible entry and de- 
tainer under the law. Grammer Vv. 
Blansett, 93 Ark. 421, 124 SW 1087. 
(3) For one to enter on land in the 
actual peaceable possession of an- 
other, with a number of men acting 
under his direction and control, with 
such a display of force and accom- 
panied by such acts as are calcu- 
lated to intimidate the occupant from 
resisting this intrusion and maintain- 
ing his possession, is sufficient to 
constitute a forcible entry. Knowles 
vy. Crocker Est. Co., 149 Cal. 278, 86 P 
715. (4) An entry is forcible where 
the minority members of the church 
who had left the building in pos- 
session of the majority thereafter 
force the locks in order to hold serv- 
ices therein with the aid of the pol- 
ice. “Where the entry is made by 
a multitude, as was the case here, 
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It is 


‘the peace’ is in less danger of being 
broken in the aspect of a direct per- 
sonal encounter than would be the 
case if the entry were made by an 
individual alone. In fact, the great- 
er the. multitude, the greater the 
‘peace’ would be in this respect.” 
Central Park Baptist Church vy. Pat- 
terson, 9 Misc..452, 30 NYS 248, 24 
NYCivProc 79. (5) Where a person, 
after gaining possession of premises 
peaceably, stations an officer on the 
premises with a loaded gun on his 
shoulder, marching up and down 
through the night on one side of the 
road in front of the place where the 
person who is being kept out of pos- 
session is sitting with her effects, 
and such officer at intervals fires 
the gun, the show of force is such 
as naturally inspires fear and forms 
the basis of an action for forcible de- 
tainer. Fults v. Munro, 202 N. Y. 
34, 95 NE 23, 87 LRANS 600, Ann 
Cas1912D 870. 

[b] Threats need not be in boist- 
erous terms; those most to be dread- 
ed are sometimes conveyed in the 
mildest tones and with the gentlest 
expressions. Mercereau v. Gergen, 
15 N. J. L. 244, 29 AmD 684. 

[c] Threats that induce fear of 
a forcible entry and ouster, without 
threats of personal violence, are suf- 
ficient to show a forcible entry under 
the statute. Harrow v. Baker, 2 
Greene (Iowa) 201. 

{[d] Statements not amounting to 
threats.—(1) A finding of forcible de- 
tainer iS not justified by evidence 
that the person holding possession 
of the premises detained declared 
that he would remain until put off 
by force or law (Johnson v. West, 
41 Ark. 535; Hodgkins v. Jordan, 29 
Cal. 577; Fogarty v. Kelly, 24 Cal. 
317; Carter v. Anderson, 16 Daly 437, 
11 NYS. 883): (2c or that “no one 
had a right to interfere, that he could 
put anybody out who went to inter- 
fere with him” (Tischler v. Knick, 
26. Misc) "738" ibicZN YS 93): (3) Nor 
does a statement that any one at- 
tempting to enter by force would be 
arrested amount to a threat tending 
to create a breach of the peace. Car- 
ter v. Anderson, 16 Daly 437, 11 NYS 
883. (4) And a mere refusal of one 
in possession to give possession un- 
less put out by law does not con- 
stitute an unlawful detainer. John- 
son v. WeSt, 41 Ark. 535; Butts v. 
Voorhees, 13 N. J. L. 13, 22 AmD 489. 

83. Central Park Baptist Church 
v. Patterson, 9 Misc. 452, 30 NYS 248, 
24 NYCivProc 79. i 

84. Scarlett v. Lamarque, 5 Cal. 
63; Shaw v. Hoffman, 25 Mich. 162; 
Nichols v. Eustis, 146 App. Div. 475, 
131 NYS 265. 

{a] Milustrations.— (1) Where a 
party of four or five men enter a 
building occupied by another, in the 
nighttime, during the hours of sleep, 
and take possession, and avow the 
intention to keep possession, and 
actually do keep possession, it is suf- 
ficient evidence of force to maintain 
the action of forcible entry and de- 
tainer. Scarlett v. Lamarque, 5 Cal. 
63. (2) Where plaintiff was in actual 
possession of park lands under a 
lease, the acts of defendants in go- 
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a dwelling house occupied by a person or a family, 
being in itself, calculated to inspire terror or the 
lear of personal violence, constitutes a forcible en- 
try and detainer,®* but, in the absence of special 
statutory provision, it is held that one who breaks 
and enters into a dwelling house from which the oe- 
cupant is absent leaving no one in charge is not 
liable to such action;*® and that the action does 
not lie where the building broken and entered in 
the absence of the occupant is not a dwelling but 
a mere outhouse ;°* but under some statutes breaking 
and entering a dwelling house from which the occu- 
pant is absent leaving no one in charge will sustain 
an action of forcible entry and detainer;§* and it 


ing on the premises and breaking 
down the door of one of plaintiff’s 
buildings, tearing out the windows 
and sides of another building in 
which plaintiff and her children were 
living, and tearing off the roof, mak- 
ing it impossible for her to occupy 
the building, constituted a forcible 
entry. Nichols v. Eustis, 146 App. 
Div. 475, 131 NYS 265. 

85. Griffin v. Griffin, 116 Ga. 754, 
42 SE 1005; Smith v. Reeder, 21 Or. 
eas 28 P 890; Mussey v. Scott, 32 Vt. 


[a] Thus where a lease of real 
property had by its own limitation 
expired, and the tenant refused to 
Surrender possession, but continued 
to hold over, and the landlord, dur- 
ing the temporary absence of the 
tenant, leaving no one in possession, 
entered in a peaceable and orderly 
manner, and having so entered, forced 
open in a peaceable manner an outer 
door of a dwelling house on the 
premises which had been fastened 
by the: tenant, and in a careful man- 
ner removed the tenant’s goods and 
stored them in an outbuilding, and 
moved his own household goods and 
family into the house, sending word 
to the tenant that he could have a 
reasonable time in which to come 
upon the premises to remove his 
goods and stock, it was held not a 
forcible entry within the meaning 
of our statute of forcible entry and 


detainer. Smith v. Reeder, 21 Or. 
5415 28. PP) 890) 15) RAC IT 2: 
86. Shaw v. Hoffman, 25 Mich. 


162; Willard v. Warren, 17 Wend. (N. 
Y.)' 257; Com. v. Rees; 2° Brewst! 
(Pa.) 564; Bertram vy. Bonham, 12 
N. S. 600. 

[a] Thus the breaking the door of 
a barn or the tearing it down and 
removing it, and the taking and re- 
maining in possession does not of it- 
self, unaccompanied with any force 
toward any person, actual or threat- 
ened, or without creating in any way 
an apprehension of personal violence, 
constitute forcible entry or forcible 


detainer. Shaw v. Hoffman, 25 Mich. 
162. 
87. Cal.—Brawley v. Risdon Iron 


Works, 38 Cal. 676. 

Kan.—Wilson v. Campbell, 75 Kan. 
ESOS (88 35435") 121 = AmS R38 06,0s 
LRANS 426, 12 AnnCas 766. 


N. J.—Mason v. Powell, 38 N. J. 
Te ON Gs : , 

Okl.—Turner vy. Moore, 34 Okl, 1, 
AIO AT hed Ble: Sirf 

Tenn.—Davidson v. Phillips, 9 
Yere. 93, 30- AmD- 393. 

Wis. — Steinlein v. Halstead, 42 
Wis. 422; Ainsworth v. Barry, 35 


ue 136; Jarvis v. Hamilton, 16 Wis. 

{a] MTlustrations.—(1) The parties 
to the action had had negotiations 
about the purchase and sale of a 
dwelling house belonging to plaintiff 
and in his possession, but there had 
been no sale or delivery of posses- 
sion to defendant. The house was 
vacant, the doors and windows were 


fastened in the usual manner, and 
plaintiff had the key, which he re- 
fused to deliver to defendant. The 


latter then made an entry into the 
house, after dark, by forcing open 


4 
t 
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has been held that, where plaintiff had land inclosed 
by wire fence and defendant took it away and 
erected an iron fence around the land, this would 
constitute a forcible entry within a statute pro- 
viding that the force used may be ‘‘breaking open 
a door, window, or other part of a house.’’ *§ 

[§- 63] (5) Entering without Breaking. Enter- 
ine by the ordinary means of entrance without any 
breaking in or any threat of violence to the person 
does not amount to a forcible entry,®® such as an 
entry into a close by the mere opening of a gate,®° 
or an entry into a house by the use of a key *+ or 
by drawing a latch.°? 

[§ 64] (6) Breach of Peace. An entry made 
with such force or under such circumstances as 
tend to produce a breach of the peace will of course 
support this action;?* and it has been held that there 
should be proof of such acts of violence as amount 
to a breach of the veace,®* but the weight of author- 
ity, however, is opposed to this view.®® It is not 
necessary that the occupant should resist until he 
compels the doing of an overt act in breach of 
the peace ;°° it will be sufficient if the actual posses- 
sion of another is invaded, taken, and held under 
circumstances to show that it will not be surren- 
dered without a breach of the peace on the one side 
or the other.®? 

[§ 65] (7) Assault and Battery. To constitute 
a forcible entry and detainer, it is not necessary 
that the intruder should do such acts as would con- 
stitute an assault and battery.°® 

[§ 66] 6. Entry by Legal Authority. The entry 


a window which was fastened, after |104 Mass. 595. 
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for which the law affords a redress is an entry by 
a person of his own wrong and by his own mere act 
without authority of law, and therefore this action 
cannot be maintained when one is put in possession 
by an officer of the law under and by the command 
of a court of competent jurisdiction,?® although in 
so doing he turned out one whom he could not law- 
fully dispossess by virtue of his writ. This, it is 
said, does not tonstitute a forcible entry and de- 
tainer within either the letter or spirit of the law.? 
Neither is the officer guilty of forcible entry if he 
acts in good faith under a writ, of restitution. But 
if the writ is void, one who enters under. it is a 
mere intruder or trespasser. * Jn order to justify an 
entry under authority of a writ, the party claiming 
its protection must show a judgment as well as an 
execution.®> Although there is authority to the con- 
trary,® the better view is that if a person is dis- 
possessed. under and by virtue of a writ of posses- 
sion issued on a judgment to which he is neither a 
party,’ nor a privy,® or under a writ of restitution 
for different premises,® or where one is put in pos- 
session under a writ of possession against the execu- 
tion of which an injunction has been granted, the 
party thus unlawfully dispossessed may maintain 
forcible entry and detainer to regain possession,!° or, 
having regained possession, may show in defense 
that he was a stranger to the proceedings under 
which he was turned out.!?' For a person in peace- 
able possession before and at the time of the com- 
mencement of a suit to which he is not a party 18 
not affected by the decree or subject to be dispos- 


Ind.—Vess v. State, 93 Ind. 211. 


trying to get through the back door. 
As soon.as plaintiff discovered that 
defendant was in possession, with his 
family and household goods, which 
was a day or two after such entry, 
he ordered him out and threatened 
to’ send an officer to put him out; 
but defendant refused to leave the 
house. It was held that upon the 
facts stated the jury might have 
found that defendant broke into the 
house with some degree of force, in- 
tending to hold possession by force; 
and the action would lie. Ains- 
worth v. Barry, 35 Wis. 136. (2) 
Under a statute which authorizes an 
action of forcible entry and detainer 
against one “‘breaking open the doors 
and windows or other parts of the 
house whether any person be in or 
out” a person who in the nighttime 
eomes upon a lot oecupied by the 
pbuilding of another and who breaks 
into the building, destroys it, and 
removes it from the premises is 


guilty of forcible entry. Turner vy. 
Moore, 34 Okl, 1, 127 P 487. 

88. Mallon v. Moog, 121 Ala. 3038, 
307, 25 S 583 [dist McGonegal v. 
Walker, 23 Ala. 361] (there is ‘‘no 
difference in principle between en-, 


tering upon and breaking down and 
removing a fence enclosing a vacant 
lot and detaining the same, and in 
breaking open a door of a vacant 
house and detaining the same. What 
would be termed, the ‘use of force’ 
in the latter, would be the same in 
the former’’). 

89. Fowler v. Pritchard, 148 Ala. 
261, 31 S 667; Livingston v. Web- 
ster, 26 Fla. 325, 8 S 442 [dist Gree- 
ley v. Spratt, 19 Fla. 644]; Pike v. 
Witt, 104 Mass. 595; Brooks v. 
Brooks, 84 N. J. L. 210, 86 A 587. 

fa] Thus entering into a room in 
a sawmill which was in the occupa- 
tion of plaintiff and padlocked but 
in which there was no person pres- 
ent at the time of the entry, through 
a hole in the floor and afterward 
removing a bolt for the purpose of 
making ingress and egress easy was 
not a forcible entry. Pike v. Witt, 


90. Fowler vy. Pritchard, 148 Ala. 
261, 41.S 667. 

91. Livingston v. Webster, 26 Fla. 
825, 8 S 442; Brooks vy. Brooks, 84 
N. J. Li. 210, 86 A 537. 


eee Pike v. Witt, 104 Mass. 
595; 
967). Bly..v., Yore, 71. Cal-t'30, 11. P 


868; Brown v. Perry, 39 Cal. 23; Mc- 
Cauley v. Weller, 12 Cal. 500; Turner 
v. Lumbrick, Meigs (Tenn.) 7; Chil- 


dress <v. Black, 19;~ Yerg.. (Tenn.) 
Cyt 
94 Harrington v. Scott, 1 Mich. 
INT 
95. Ga.—Minor v. Duncan, 54 Ga. 
616: 

Il]. — Mitchell v. Ernst Tosetti 
Brewing Co., 189 Ill. A. 168. 

Mont.—Sheehy v. Flaherty, 8 Mont. 
365, 20 P 687. 

. Y.— Oyster Bay v. Jacob, 109 

App. Div. 613, 96 NYS 620. 

Ss. C.—Lark v. Cooper Furniture 
Co., 102 SE 786. 

Tenn.—Childress v. Black, 9 Yerg. 


Bilin 
96. Mitchell v. Ernst  Tosetti 
Brewing Co., 189 Ill. A. 163; Oyster 


Bay v. Jacob, 109 App. Div. 613, 96 


NYS 620. 
97. Minor v. Duncan, 54 Ga. 516; 
(Tenn.) 


Childress v. Black, 9 Yerg. 


317; Turner v. Lumbrick, 1 Meigs 
(Tenn.) 7. 
“Acts, not of violence or outrage 


upon the person or property, but 
tending to produce a breach of the 
peace, will constitute the injury.” 
Turner v. Lumbrick, Meigs (Tenn.) 
uf 


98. Boxley v. Collins, 4 Blackf. 
(Ind.) 320; Santos v. Santiago, 38 
Philippine 575; Mediran vy. Villa- 
nueva, 87 Philippine 752; Holmes v. 
Holloway, 21 Tex. 658; Warren v. 
Kelly, 17 Tex. 544; Milner v. Maclean, 
20C. S&P lL AZ) WEE 5426. 

99. Cal.—Janson v. Brooks, 29 Cal. 
214; Thompson v. Smith, 28 Cal. 527; 
Kennedy v. Hamer, 19 Cal. 374. 

Conn.—Finch vy. Burr, 79 Conn. 682, 
66 A 504, 10 LRANS 1049. 

Ga.—Sewell v. State, 61 Ga. 496. 


Ky.—Davis v, Lee, 2 B. Mon. 300. 
Okl.—Frantz v. Saylor, 12 Okl. 282, 
TA Ponts 
Tenn.—Rook v. Godfrey, 105 Tenn. 
534, 58 SW 850; Scott v. Newsom, 4 
Sneed 457. 
Tex.—Wyatt v. Monroe, 27 Tex. 
214; 


268. 
1. Janson v. Brooks, 29 Cal. 
Buckman y. Whitney [unreported 
case cited in Janson v. Brooks, 
supra]. . 

[a] Remedy of party dispos- 
sessed.—(1) The party dispossessed 
has two remedies to correct the mis- 
take. One of these is to apply to the 
court from whence the writ issued 
which has full power to remedy any 
wrong committed in the service of 
its process and to restore the party 
dispossessed to possession. Janson 
Vv. Brooks, . 2:9 "Cal. 214; (2) So he 
may resort to an action’ to recover 
possession of the land. Scott v. New- 
som, 4 Sneed (Tenn.) 457. 

2. Scott v. Newsom, 4 Sneed 
(Tenn.) 457. 

3. Janson v. Brooks, 29 Cal. 214; 
Link v. Harrington, 23 Mo. A. 


Billings, 15 Fa. 


5. Stark v. Billings, 15 Fla. 318; 
Bae v. Fowler, 36 Ill. 58, 85 AmD 


4. Stark v. 
18 


6. Janson v. Brooks, 29 Cal. 214; 
Peon v. Newsom, 4 Sneed (Tenn.) 
7. Brush v. Fowler, 36 Ill. 53, 85 
AmD 382; Wallace v. Hall, 22 Kan. 
aT ds Martin v. Patchin, 4 Mo. A. 568; 


Laird v. Winters, 27 Tex. 440, 36 
AmD 620. 

S. Chiles: sya Stephens...stae Ace 
Marsh. (Ky.) 338. 

9. .Hubner v. Feige; 90’ Ill, 208; 


Granberry v. Storey, 61 Tex. Civ. A. 
9, 127 SW 112 

10. eee v. Fowler, 1 Swan 
(Tenn.)” 1,55) AmD 718; 

11. Morrissey v. Stephenson, 86 
Ill. 344; Kingsbury v. Perkins, 15 Ill. 
A. 240; Kercheval v. Ambler, 7 J. J. 
Marsh. (Ky.) 626, 23 AmD 446. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 66-70] 


sessed under a writ of assistance.12 
Public force of the state lawfully exercised as 
a means of recovering its own property does not con- 
stitute a forcible entry.!3 
_[§ 67] B. Nature of Property as to Which Action 
Lies. Forcible entry and detainer cannot be main- 
tained for the recovery of personalty, but it is 
maintainable only when the possession of real prop- 
erty is sought in the absence of statute otherwise 
providing.’* Some of the statutes make express pro- 
vision for the recovery of tenements as well as of 
lands.1° And it has been held that ‘‘tenement’’ 
as used in a statute providing for an action by land- 
lord against a tenant to recover possession of a 
‘‘house or tenement’? is used in a comprehensive 
sense and signifies land as well as a house or build- 
ing.16 
[§ 68] C. By What Law Governed. The law in 
force at the time of the commencement of actions 
of the character under consideration governs.17 There 
can be no vested right to a remedy;!® and so long 
as the remedy given satisfies the requirements of 
due process of law there can be no just ground for 
complaint.19 } 
[§ 69] D. Persons by Whom Action Maintain- 
able——1. In General. Generally speaking this ac- 
tion may be maintained by him whose peaceable 
12. Brush v. Fowler, 36 Ill. 53, 85 |—A 
AmD 382; Sea Ins. Co. v. Stebbins, 8 | abutting 
Paige “CN. “Ys 565;— Van Hook. v. 
Throckmorton, 8 Paige (N. Y.) 33; 
Frelinghuysen v. Colden, 4 Paige (N. 
Y.) 204. And see Chamberlain v. Fox 
Coal, “ete, Co:}-92 Tenn. 13,420.S Ww 
345 (the party in peaceable posses- 
sion of real estate cannot be lawfully 
dispossessed by a writ issued under 
judgment in a forcible entry and 
detainer suit brought against a few 
of his numerous employees engaged 


as common laborers, but not residing 
on the premises. Neither can his 


person 


cretion. 


[b] 


[ce] 
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in possession of lands 
upon a stream. may 
tain an action for forcible entry and 
detainer against one who invades his 
possession of lands acquired by ac- 
Neuman v. Burch, 91 Ill. 
A. 48° Griffin v.. Kirk, 47. Ill. -A. 1258. 
An Oyster bed may be recov- 
ered in this action. 
ter, 86 Va. 828, 11 SE 538; Power v. 
Tazewells, 25 Gratt. 
A railroad may be the sub- 
ject matter of this action. 
Mountain, ete., R. Co. v. Johnson, 119 
UU. S.-608, 7 SCt 339,30 I. ed. 504, 
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and exclusive possession of the premises in contro- 
versy has been forcibly disturbed.2° However, it 
can only be maintained by the person or persons en- 
titled to the immediate possession of the premis- 
es.*1 It cannot be maintained by one person to the 
use of another,?? but should be brought by the real 
party in interest.2® One who has acquired posses- 
sion has no right thereafter to bring an action for 
a prior forcible entry and detainer.2* Where the 
parties by whom an action may be maintained are 
specifically enumerated by statute, the action can 
be maintained only by those so enumerated.?® 

Owner of the reversion cannot after the death of 
the tenant by the curtesy maintain unlawful detain- 
er against his lessee, there being no privity be- 
tween them.?® 

A judgment creditor who has complied with a 
statute authorizing a redemption of land from a 
mortgage foreclosure sale may maintain an action 
of unlawful detainer.?? ' 

Grantor who has agreed to put grantee in pos- 
session. Forcible detainer proceedings may be main- 
tained, after plaintiff had delivered a deed to the 
premises, which had not yet been recorded, and in 
which he agreed to put the grantee in possession of 
the property.?8 


[§ 70] 2. Purchasers or Assignees.2? The mat- 


peaceable possession is a tenement 
within the meaning of such a statute. 
Polson wv.) Rarsons, §23) /Okl., Gis, e104 
P 326, 25 LRANS 104. 

[b] Basements.—A statute which 
prohibits the forcible entry on lands 
and tenements is broad enough to 
protect an easement. Vance v. Fer- 


main- 


Mears’ v. Dex- | gsuson, 101 S. C. 125, 85° SH 241." See 
also infra § 738. 
(66 Va.) 786. 16. Sacket v. Wheaton, 17 Pick. 


(Mass.) 103. 
Tron 17. Columbia, etc., R. Co. v. Moss, 
44 Wash. 589, 87 P 951. 

18. Columbia, ete., R. Co. v. Moss, 


employees of the same or a higher 
grade, who are not sued, be dispos- 
sessed by such writ). 

13. Hafner Mfg. Co. v..St. Louis, 
262 Mo. 621, 172 SW 28. : 

[a] Rule applied where a city re- 
moved from a public park lumber 
obstructing it after giving notice to 
the owner. Hafner Mfg. Co. v. St. 
Louis, 262 Mo. 621, 644, 172 SW_ 28 
(where the court said, however: “We 
take care to say that we shall not 
hold that a municipal corporation, 
under any circumstances to be put 
or imagined, could not be guilty of 
forcible entry and detainer; but, un- 
der the circumstances disclosed by 
this record, we have no hesitancy in 
holding that the proposition quoted 
from | Cview. ws enisna, Sound (and) jap- 
plicable one’). The quotation re- 
ferred to is ‘‘The force involved in 
the offense of forcible entry is pri- 
vate force unlawfully exerted, and 
the public force of the state lawfully 
exercised cannot be the means of a 
wrongful entry.” t 


14. U. S.—Iron Mountain, etce., R. 
Co. v.. Johnson, 119 U. S. 608, :7 SCt 
339, 30 L. ed. 504. } 

Cal.—Gillam v. Sigman, 29 Cal. 
637. 

Tll—Hoffman v. Reichert, 31 Ill. 


A. 558 [aff 147 Ill. 274, 35 NE 527, 
37 AmSR 219]; Kassing v. Keohane, 
4 Tll. A. 460. 

Ky.—Rees v. Lawless, Litt. Sel. 
Cas. 184, 12 AmD 295. 

Me.—Boston, ete. R. Co, v. Dur- 
gin, 67 Me. 263; Field v. Higgins, 35 
Me. 339. 

Mo.—Harvie v. Turner, 46 Mo. 444. 

N. Y.—Becher v. New York, 102 
App. Div. 269, 92 NYS 460. 

Ss. C.—De Laine v. Alderman, 31 S. 
Gi9267, 9 SE 950. 

Va.—Means vy. Dexter, 86 Va. 828, 


1 SE 538. 
{a] Lands acquired by accretion. 


[d] Cemetery lot.—Where a ceme- 
tery association sells particular lots 
in a cemetery, the purchaser becomes 
the owner of the soil, and he may 
maintain a proceeding for forcible 
entry and detainer of the lot. Vance 
v. Ferguson, 101 S) CC.) 125, 85 SE 
241. 

[e] Shop projecting over land in 
which plaintiff had no interest.— 
Where defendant had built, by per- 
mission of the city, a shop on beams 
fastened and projected at right 
angles beyond the sides of a bridge, 
outside of the limits of the high- 
way and over the east branch of the 
Saco river, and over land in which’ 
plaintiffs had no interest, forcible 
entry and detainer would not lie. 
Boston, ete., R. Co. v. Durgin, 67 Me. 
263. See also infra § 71. 

{f] Franchises are incorporeal 
hereditaments of an intangible na- 
ture, and are not embraced within 
the meaning of the term “lands or 
tenements,” in statutes as to forcible 
entry and detainer. Gibbs v. Drew, 
16 Fla. 147, 26 AmR 700. 

[g] Ferries.—A ferry is of that 
description of property, which, in 
technical language, is denominated 
incorporeal, and which, in legal con- 
sideration, is not tangible, like a 
right of way or of common or other 
incorporeal right; no entry in point 
of fact can in strict propriety be 
said to be made upon it. Rees v. 
Lawless, Litt. Sel. Cas. (Ky.) 184, 
12 AmD 295. 

[h] Easements are not lands_or 
tenements, and therefore not recov- 
erable. Nelson v. Nelson, 30 Mo. A. 
484, See also infra § 73 But see 
Vance v. Ferguson, 101 S. C. 125, 85 
SE 241. 

15. See statutory provisions. 

[a] A house upon land to which 
its owner has no title but in which 
he claims and enjoys the right of 


44 Wash. 589, 87 P 951. 

19. Columbia, ete., R. Co. v. Moss, 
44 Wash. 589, 87 P 951. 

20. See supra § 39. 

21. Wieboldt v. Best Brewing Co., 
163 Ill. A. 246; Furguson vy. Lewis, 
27 Mo. 249. 

22. -Furguson v. Lewis, 27 Mo. 
eG Novick v. Washington, 176 NYS 

[a] Power of attorney.—Action 
for forcible entry and detainer be- 
ing a cause of action in tort, re- 
posing only in the person who had 
the possession of the property, such 
action cannot be brought by one 
never having had possession, and 
suing merély under power of attor- 
ney from the real party in interest. 
Novick v. Washington, 176 NYS 

Towles v. Hamilton, 


387. 

23. 94 Nebr. 
588, 148 NW 935. 

24. Chicago Great Western R. Co. 
v. Iowa Cent. R. Co., 142 Iowa 439, 
119 NW 261; Hurst v. Delany, 84 Va, 
701, 5 SE 802. 

25. McCorkle v. Yarrell, 55 Miss. 


576 
Wolfe v. Angevine, 57 Miss. 


‘26. 
767. 

27. Ford v. Lewis, 146 Ala. 190, 
41 S 144; Anniston First Nat. Bank 
v. Elliott, 125 Ala. 646, 27 S 7, 82 
AmSR 268, 47 LRA 742. 

28. Lemaster v. Lemaster, 188 Ky. 
829, 224 Sw 466 (even if title had 
passed, he could as agent have taken 
the same course). See also Vendor 
and Purchaser [39 Cyc 1890]. 

29. Cross references: 

Generally see Vendor and Purchaser 

[39 Cye 1890 notes 2-5]. 

At execution sale see Executions 

§ 842. 

At foreclosure sale 

[27 Cyc 1738}. 

At judicial sale see Judicial Sales 

[24 Cye 55 note 21]. . 


see Mortgages 


=~ 
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ter is purely statutory, but as a rule, where there 
has been a forcible or unlawful entry upon land, 
the right to maintain an action of forcible entry 
and detainer therefor vests at once in thé one whose 
possession is invaded, and this right must be exer- 
cised in his own name and does not. pass to his 
assignee or purchaser.*° Where this is the rule, 
the words in the statute concerning forcible entry 
and detainer, which give a right of action to the 
person entitled to the possession, apply to cases 
brought for forcible detainer simply and not to those 
for forcible entry and detainer.*t Where plaintiff 
conveys property pendente lite his recovery inures 
to the benefit of the purchaser.*? 

In Illinois under the statutes a grantee of a 
grantor in possession may maintain an action of 
forcible entry and detainer against the grantor or 
his tenant when delivery of possession is refused.*? 
An action cannot be maintained under this statute 
without the introduction in evidence, at the trial, 
of the grantee’s deed, in order to show not only 
the extent of his possession, but his right to the 
possession,** even though questions of title cannot 
be tried in such action.®® Another section of the 
statute extends the benefit of the forcible detainer 
act to purchasers at judicial sales after the time 
for redemption has expired,°® and the remedy is not 
restricted to the nominal party 7 against whom the 
judgment is obtained but may be employed against 


anyone who even after the time of redemption has 


expired °° obtains possession from defendant in the 
judgment or decree.*® So also it is necessary for 


30. House v. Keiser, 8 Cal. 499; 
Dudley v. Lee, 39 Ill. 339; Yoder v. 
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also Judicial Sales [24 Cyc 55]. 
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plaintiff to establish his right of possession.*° He 
cannot rely on lack of right of possession in defend- 
ant.41. He must show that his purchase conformed 
to the law authorizing the officer te sell;#* and for 
this purpose it is not sufficient merely to introduce 
the deed;** but he must produce a valid judgment 
and execution as well as a deed for the premises on 
a sale by the officer under the judgment,** since 
this constitutes the evidence that the land has been 
sold and not redeemed.*#® When defendant in forci- 
ble detainer is a stranger to the judgment under — 
which the land was sold, it must be shown that the 
party in possession holds the land in subordination 
to the title or possession of the judgment debtor,*® 
and that his right to the possession was acquired 
by him subsequent to the lien of the judgment under 
which the land was sold.4* This statute, it is 
said, does not change the rule that the title to 
the land cannot be inquired into for any purpose. 
A further section of the statute extends the benefit 
of the act to purchasers at sales under powers of 
mortgages and deeds of trust.*® 

In Missouri, under the express provisions of the 
statutes, a grantee of rented property is entitled to 
maintain unlawful detainer to recover the land from 
the possession of the tenant of his grantor;>® and 
the right is also conferred on the grantees and as- 
signs of any lands, tenements, or other real pos- 
sessions.°+ 

[§ 71] 3. Licensees and Servants. An action 
for forcible entry and detainer will not lie where the 
ousted occupier is a mere licensee.>?_ In such a ease 


CYCeATSS 1. 


Easley, 2 Dana (Ky.) 245. 
[a] Grantor’s right of 
barred by limitations.—In any event 


if the right of the grantor to main-’ 


tain the action is barred by the stat- 
utes of limitation, the grantee would 
likewise be barred. Weatherford vy. 
Union Pac. R. Co., 74 Nebr. 229, 104 
NW 183. 

Bie Dudley say. UCC HOON ELI. miaoo), 
Swetitsch v. Waskow, 37 Ill. A. 153. 

{a] Demised premises. — The ac- 
tion of forcible detainer will lie in 
favor of the purchaser of the fee of 
demised premises from the landlord, 
as the grantee in such a case suc- 
ceeds to all the rights of the land- 
lord by operation of the conveyance. 
Fisher v. Smith, 48 Ill. 184, 

32. Bell v. Bruhn, SOME VAG S005 
And see Anderson v. Ferguson, 12 
Okl. 307,.71 P 225 (under a statute 
providing that an action does not 
abate by the transfer of any interest 
therein during its pendency if the 
cause of action survive or continue, 
a cause of action, for unlawful and 
forcible detainer by one entitled to 
the possession, in case of a transfer 


of the interests of plaintiff, con- 
tinues in his grantee). 
3838. Peters v. Balke, 170 Ill. 304, 


48 NE 1012 (dictum); Palmer v. 
Frank, 169 Ill. 90, 48 NE 426 [aff 69 
Til. A. 472]; -Muller v. Balke, 167 
Tll. 150, 47 NE 355. See also Ven- 
dor and Purchaser [39 Cyc 1890]. 
[a] A purchaser who is the equi- 
table owner of the premises and who 
has been let into possession by the 
vendor may maintain forcible entry 
and detainer. It is not essential that 


he shail have the legal title. Spero 
vi Shapiro, 162. Til. A. 603. 

84. Peters v. Balke, 170 Ill. 304, 
48 NE 1012. 

35. Muller v. Balke, 167 Ill. 150, 
49 NE 355 [aff 68 Ill. A. 587]. 

36. Peters v. Balke, 170 Ill. 304, 
48 NE 1012; Rice v. Brown, 77 Ill. 
549; Pensonean v. Heinrich, 54 Ill. 
271; Jackson v. Warren, 32 Ill. 331; 
Wheelan vy. Fish, 2 Ill. A. 447. See 
2 ee ee ee 


action ’ 


B7. keratz iv. Buck, 111 Tl. -40; 50. Doner v. Ingram, 119 Mo. A. 
Jackson v. Warren, 32 Ill. 331. 156, 95 SW 983 (criticizing Logan v. 
88," Kratz(v. Buek, 112 J11.-40; Byers, 76 Mo. A. 559 as being an in- 
Jackson v. Warren, 32 Ill. 331. advertent misstatement); Tucker v. 
39. Kratz v. Buck, 111 Ill. 40; | McClenney, 103 Mo. A. 318, 77 SW 
Jackson v. Warren, 32 Ill. 331 151; Metropolitan Land Co. v. Man- 


40. Mcllwain v. Karstens, 152 Ill. 
135, 88 NE 555; Wheelan v. Fish, 2 
Ill. A. 447; and cases infra notes 41 
et seq. ' 

41. MclIlwain v. Karstens, 152 I11. 
135, 38 NH_555 [aff 41 Ill. A. 567]. 

Ao) ISLA Vs a BUCK. Ley Ci 340 
Kepley v. Luke, 106 Ill. 395 [dism 
writ of error 10 Ill. A. 403]; John- 
son v. Baker, 88 Ill. 98, 87 AmD 293. 

43. Antognoli v. O’Have Zedek, 
139) TH Av42. 

44. Kratz Vv... bunek. TE di 40: 
Johnson vy. Baker, 88 Ill. 98, 87 AmD 
293; Antognoli v. O’Have Zedek, 139 
Til. A. 142. 

[a] Judgment held valid.—Under 
a statute providing that an action 
of forcible entry may be maintained 
where premises are sold under a 
judgment,,and the party to the judg- 
ment after the expiration of the time 
for redemption refuses to surrender 
possession on demand in writing by 
the’ purchaser, the action may be 
maintained by a purchaser under a 
judgment directing a sale of the 
premises to satisfy a lien if the 
money was not paid within ninety 
days, notwithstanding there was no 
right of redemption after the sale, 
since the judgment defendant was 
afforded the opportunity to redeem 
from the lien declared in the decree 
at any time before the sale. Pen- 
sonean v. Heinrich, 54 Ill. 271 (this 
satisfied both the letter and spirit 
of the statute). 

45. Kratz v._ Buck, 111 Ill. 40. 
Nicholson v. Walker, 4 Ill. A. 


Nicholson v. Walker, 4 Ill. A, 


48 (Kratz) eV buck elas i ee40)5 
Kepley v. Luke, 106 Ill. 395. See 
also supra § 40; and infra § 123. 

49. Peters v. Balke, 170 Ill. 304, 
48 NE 1012. See also Mortgages [27 


ning, 98 Mo. A. 248, 71 SW 696; Had- 
ley v. Bernero, 97 Mo. A. 314, 71 SW 
451. See also’ Landlord and Tenant 
[24 Cye 1406]. 

51. Kelly v. Clancy, 15 Mo. A. 519. 

52. Ill.— Dunstedter v. Dunsted- 
ter, 77 Ill. 586, 

Me.—Boston, 
gin, 67 Me. 263. 

Mo.—McHose vy. South St. Louis F. 
Ins..Co.) 4 Mo. A bra 

N. Y.—wNapier v. Spielmann, 127 
App. Div. 567, 111 NYS 983 [aff 196 
N. Y. 575 mem, 90 NE 1162 mem]; 
Becher v. New York, 102 App. Div. 
269, 92 NYS 460; Deluise v. Long 
Island R. Cor, 65 “Apps Diva 2eiee ie 
NYS 988 [aff 174 N. Y. 516, 66 NE 
1106]. 
eee v. England, 3 Fk. & F. 

Newfoundl.— Hoyles y. Bland, 1 
Newfoundl. 160. 

[a] Rule applied to: (1) A miner, 
mining on lots under mining rules 
and regulations, having a mere li- 
cense to go upon and mine the land. 
Lowe v. American Zinc., etc., Co., 
89 Mo. A. 680; Rochester v. Gate City 
Min. Co., 86 Mo. A. 447, (2) One who 
is granted a privilege to maintain a 
stand for the sale of refreshments, no 
place being specifically designated 
for it. Becher v. New York, 102 App. 
Div. 269, 92 NYS 460. (38) N, having 
the control of the output of silk 
mills, contracted with defendants to 
install the goods from such mills in 
an annex to defendants’ store, the 
lease of which stood in defendants’ 
name. The goods were to be con- 
signed to defendants, who were to 
provide a porter, an entry clerk, and 
business stationery, and were to de- 
fray insurance charges and advance 
a certain amount monthly for sal- 
aries and expenses, for which they 
were to have a lien on the goods. 


etc. RR. Cos Ve Dun= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the possession is not changed, but remains in the 
heensor.®? So also an action does not lie in favor 
of a servant who has been ousted from possession 
of the master’s house by the master on termination 
of the employment.®4 But the possession of an agent 
or servant may be such as to authorize him to main- 
tain the action against a forcible entrant or with- 
holder.®® 

[§ 72] 4. Heirs, Devisees, and Personal Repre- 
sentatives. Except where the rule may be otherwise 
by statute,°® where the possession of the ancestor 
was such that he might have maintained forcible en- 
try and detainer, the action may be maintained by 
the heirs, for the title and right of the ancestor at 
once descend to and vest in them.5? And it has been 
held that an heir may maintain a warrant of forcible 
detainer against the tenant of his ancestor, who 
holds over without first reducing the premises to 
actual possession.®® The heirs have, however, no 
greater right than the ancestor, if living, would 
‘have had.°® So too a devisee may maintain the 
action,®® for the will when probated relates back 
to the death of the testator and vests his possessory 
rights in the devisee.*+ By statute in some jurisdic- 
tions the personal representative may maintain the 
action where the right to possession and control of 
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decedent’s real estate passes to him as an incident 
of administration,®? but it has been held that he 
cannot maintain the action without statutory author- 
ity therefor.® 

[§ 73] 5. Owners of Easements. Since to sus- 
tain an action of forcible entry and detainer the 
possession disturbed must be an exclusive one,®* one 
who enjoys an easement in common with others has 
no such possession as will entitle him to maintain 
an action of forcible entry and detainer for a dis- 
turbance of such possession.®®> But where it is made 
to appear that the party complaining has the ex- 
clusive right to the enjoyment of an easement, forci- 
ble entry and detainer may be maintained,°* espe- 
cially where the statute under which the action is 
brought prohibits the forcible entry ‘‘on lands and 
tenements.’’ 7 

[§ 74] 6. Landlord and Tenant. Since the ac- 
tion of forcible entry and detainer is for the bene- 
fit of him whose possession is invaded,®® where a 
wrongful entry has been made upon the premises in 
the possession of a tenant, he and not his landlord 
is the proper person to institute and maintain the 
action.°® Even though the term of the tenant has 
expired and he has left the premises, the landlord 
cannot maintain a forcible entry and detainer, if 


N was to sell the goods, employing 
his own traveling salesmen, and pay- 
ing all handling charges, but defend- 
ants were to receive the proceeds, 
and, after paying N a certain com- 
mission, and retaining a commission 
for themselves, were to account to 
the manufacturers for the balance. 
Defendants were to be the sole judges 
as to whom credit should be given 
in making sales. It was held that N 
was either a servant or a mere li- 
censee of defendants, and therefore 
could not maintain forcible entry 
and detainer against defendants on 
being ejected by them. Napier v. 
Spielmann, 127 App. Div. 567, 111 
NYS 983 [aff 196 N. Y. 575 mem, 90 
NE 1162 mem] (two judges dissent- 
ing). : 
53. Napier v. Spielmann, 127 App. 
Div. 567, 111 NYS 983 [aff 196 N. Y. 
575 mem, 90 NE 1162 mem]. 
S4pDavis) von wons, EN. D»)) 7s 
NW 936, 939 (‘‘In the eyes of the 
law a servant who occupies real prop- 
erty incidental to and as a part of 
his employment is not in possession 
thereof as against his master. He 
has no estate in such property. cpt 
His possession is the possession of 


he master’’). 
ne : 37 lowa 


55. Emsley v. Bennett, 
15. See also House v. Camp, 32 Ala. 
541 (a party in possession of a 


house and lot, under an agreement 
with the owner to keep possession 
of them, together with some articles 
of household furniture, until de- 
manded, has such an interest as will 
support an action of forcible entry 
and detainer). ys 

56. See statutory provisions; and 
Descent and Distribution § 180; 
Executors and Administrators § 609. 

57, Ala.— Kellum v. Balkum, 93 
Ala. 317, 9 S 463; Hightower v. Fitz- 
patrick, 42 Ala. 597. 

Iowa.—Beezley v. Burgett, 15 Iowa 
192. 
Ky.—Yoder v. Easley, 2 Dana 245; 
7urly v. Foster, 2 A. K. Marsh. 204; 
Russell v. Vanfleet, 68 SW 396, 24 

L 232. : 
rok Henenler v. Messick, (A.) 202 
Sw 409 (under express statutory au- 


thorization). 
Ee ciown vy. Burdick, 25 Oh. St. 
260. 


Tenn.—Round Mountain Lumber, 
etc., Co. v. Bass, 136 Tenn. 687, 191 


SW 341. 
4 fa] Possession by tenant of dece- 


[26 C. J.—53? 


dent.—When a person in possession 
of land by his tenant dies pending 
the term, his heirs at law become 
eo instanti landlords of such tenant, 
and, as such, have such a possession 
of the land as will entitle them to 
maintain an action of unlawful de- 
tainer' against one who wrongfully 
takes possession of it. Kellum v. 
Balkum, 93 Ala. 317, 9 S 463. 


5S. oF Turly Sve Osten ze As dG 
Marsh. (Ky.) 204. 
Res McCartney v. Alderson, 45 Mo. 


60. Brown v. Burdick, 25 Oh. St. 
260. But compare Picot v. Master- 
son, 12 Mo. 303 (under the statute in 
force in 1848 a devisee could not 
maintain an action of unlawful de- 
tainer against a tenant of the testa- 


tor). 

61. Brown v. Burdick, 25 Oh. St. 
260. 

62. Ala.—Hspalla v. Gottschalk, 95 


Ala. 254, 10 S 755; Kellum v. Balkum, 
OSneAlan sto licen Ome Sue Osa NH CLOST Sv, 
Phillipi, 91 Ala. 299, 8 S 561; Spear v. 
Lomax, 42 Ala. 576. 

Cal.—Knowles v. Murphy, 107 Cal. 
LOW 240) PyLiLs 

Fla.—Scott v. Lloyd, 16 Fla. 151. 

Iowa.—Beezley v. Burgett, 15 Iowa 
192. 

Mo.—Lass v. Hisleben, 50 Mo. 122. 

Okl.—Cutburth v. Bell, 55 P 157, 
155 as: 

W. Va.—Bulkley:v. Sims, 48 W. 
Va. 104, 35 SE 971. 

{a] In Mississippi Code § 2645, 
extends the remedy of unlawful de- 
tainer to the legal representatives or 
assigns of him who has been forcibly 
deprived of the possession of lands. 
Young v. Barr, 69 Miss. 879, 13 S 
816. 

63. Prewitt v. Durham, 5 T. B. 
Mon. (Ky.) 17; McMullen v. Mayo, 16 
Miss. 298. 

64. See supra § 44. 

65. Nelson v. Nelson, 30 Mo. A. 
184 (easement of way); Roberts v. 
Trujillo, 8 N. M. 50, 1 P 855 (ease- 
ment of way). 

66. Farley v. Bay Shell Road Co., 
125 Ala. 184, 27 S 770. 4 

[a] A toll road company which 
was organized for the purpose of 
maintaining a road over which per- 
sons were permitted to ride or drive 
for toll, and at which a’gate was 
kept for the protection of such com- 
pany against intruders, and to pre- 
vent any one from going on the road 


without first paying the toll required, 
can maintain an action of forcible 
entry and detainer to recover posses- 
sion of a part of its road which has 
been unlawfully inclosed and is un- 
lawfully detained by defendant, and 
this is true even though the only in- 
terest which plaintiff has in the 
premises sued for is an easement. 


Farley v. Bay Shell Road Co., 125 
Ala. 184, 27 S 770. 
67. Vance vy. Ferguson, 101 S. G 


125, 85 SE 241. 

68. See supra § 69. 

69. U. S.—Pitman v. Davis, 19 F. 
Cas. No. 11,184a, Hempst. 29. 

Ala.—McKeen v. Nelms, 9 Ala. 507. 
yet see Lecatt v. Stewart, 2 Stew. 

Ark.—King vy. Duncan, 62 Ark. 588, 
Spi 228; McGuire v. Cook, 13 Ark. 

Cal.Hammel v. Zobelein, 51 Cal. 
532; Polack v. Shafer, 46 Cal. 270; 
Treat Wanstuart, io) Cale. 

Ill—Thomasson v. Wilson, 146 Ill. 
384, 34 NE 432; Mann v. Brady, 67 
Ill. 95; Allen v. Webster, 56 Ill. 393; 
Ball v. Chadwick, 46 Ill. 28; Hardisty 
v. Glenn, 32 Ill. 62; Livingston v. 
Frey, 201 Ill. A. 3805 Norris ~v: 
Pierce, 47 Ill. A. 463; Paugh. <v. 
Paugh, 40 Ill. A. 1438; Mueller v. 
Newell, 29 Tll. A. 192. 

TO Dep ian v. Bennett, 37 Iowa 

Ky.—Kuertemus v. Breckinridge, 5 
Dana 125; Yoder v. Easley. 2 Dana 
245; Trabue v. Talbot, 6 J. J. Marsh. 
toes Pogue v. McKee, 3 A. K. Marsh. 

Mass.—Com. v. Bigelow, 3 Pick. 31. 

Mich.—Vincent v. Brant, 101 Mich. 
60, 59 NW 421. 

Miss.—Walton v. Wall, 110 Miss. 
361, 70 S 549; Hammel y. Atkinson, 
82 Miss. 465, 34 S 225. 

Mo.—McCartney v. Alderson, 45 
Mo. 35, 49 Mo. 456; Burns v. Patrick, 
27 Mo. 434; Reed v. Bell, 26 Mo. 216; 
L’Hussier v. Zallee, 24 Mo. 13; Hyde 
v. Fraher, 25 Mo, A. 414. 

N. J.—Mercereau v. Bergen, 15 N. 
J. L. 244, 29 AmD 684; Bennett v. 
Montgomery, 8 N. J. L. 48. 

N. Y.—Peo. v. Reed, 11 Wend. 157. 

Tenn.—Elliott v. Lawless, 6 Heisk. 
28. 

Tex.—Hays v. Porter, 27 Tex. 92. 

Vt.—Dustin v. Cowdy, 23 Vt. 631. 

Va.—Consolvo v. Ferries Co., 112 
Va. 318, 71 SE 634; Power v. Taze- 
wells, 25 Gratt. (66 Va.) 786. 
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the entry complained of was made during the ten- 
ant’s term,’? in the absence of statute providing 
otherwise,*! or, as it has been held, of special cir- 
cumstances which would render the enforcement of 
the rule inequitable.72 A mere tenant at will may 
maintain the action." 

Lessee never in possession. Under the rule which 
prevents one who has never had prior possession 
from maintaining forcible entry and detainer,’* it 
is usually held that a lessee who has never been in 
possession of the premises cannot maintain the ae- 
tion,’® and that a laudlord who has executed leases 
to third persons giving them the right of possession 
is nevertheless the proper and only party to bring 
action to recover possession from a former tenant 
who refuses to deliver up the premises,’® although 
in a jurisdiction where prior possession is not es- 
sential as a basis for actions of this character ™ it 
has been held that the landlord is not entitled to 
maintain an action under these circumstances.*8 

On abandonment or expiration of the tenancy pos- 
session revests in the landlord*® and it has been 
held that he may maintain an action of unlawful 
detainer against one to whom the tenant on aban- 
donment wrongfully delivered the possession,®® or 
an action of forcible entry and detainer against an 
intruder on the premises after the termination of 
the lease and after the tenant had vacated the prem- 
ises without making a formal reéntry,® or an action 
of forcible entry and detainer against one who, after 
the expiration of the tenancy but before the tenant 
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jhad moved, went upon the land without objection 
from the tenants and claimed title superior to that 
of the landlord.*? 

Execution of writ prevented by injunction. Where 
an officer serving a writ of possession had succeeded 
only in placing the tenant’s goods on the land and 
was about to eject the tenant when the sheriff ar- 
rived with an injunction staying the execution of 
the writ, and the tenant thereupon took up his abode 
in an outbuilding on the premises, such writ of 
possession was not executed before the service of 
the injunction, so as to deprive the tenant of pos- 
session and thereby deprive him of his right to main- 
tain forcible entry and detainer against plaintiff in 
the writ of restitution.*® 

[§ 75] 7. Married Women. The wife, although she 
occupies premises jointly with her hnsband is as arule 
not a necessary party plaintiff to vindicate the pos- 
session,®* even though she may have the legal title 
to the premises invaded.§* It has been held, how- 
ever, that an action brought by a wife for a forcible 
invasion of property in her possession should not 
be dismissed solely on the ground that the husband 
is the proper party to bring the action because 
she might hold possession of the land with her hus- 
band’s consent,®® and that, where a wife had the- 
right to the rents and the use of premises, the trus- 
tee holding only the naked legal title, the warrants 
were properly issued in the name of the husband and 
wife.7 Under modern statutes, the wife may main- 
tain this proceeding in her own name to recover pos- 


Wash.—Stahl Brewing, etc., Co. v. 
Van Duren, 45 Wash. 451, 88 P 837. 

W. Va.—Guffy v. Hukill, 34 W. Va. 
49, 11 SE 754, 26 AmSR 901, 8 ALR 
159. 

[a] Effect of special covenants in 
Jease.—(1) Action may be main- 
tained by the lessor where he re- 
serves to himself the right to enter 
upon the land or any part of it at 
any time desired and for any use 
desired. Round Mountain Lumber, etc., 
Co. v. Bass, 136 Tenn. 687, 718, 191 
SW. 341 (“Under such an instrument 
the so-called tenant held possession 
for the owner rather in the capacity 
of a servant or agent than in the re- 
lation exclusively of a tenant, and 
the suit might well have been 
brought in the name of the land- 
lord alone’). (2) A covenant in a 
lease of a hotel that the lessor may 
retain and occupy a room therein and 
board there is not a reservation of 
the room from the operation of the 
lease, and for forcible entry into 
this room the lessee alone can com- 
plain. Polack v. Shafer, 46 Cal. 270. 

70. McKeen v. Nelms, 9 Ala, 507; 
Hudgen v. Temple, 12 B. Mon. (Ky.) 
198; Hyde v. Fraher, 25 Mo. A. 414. 

[a] A possession subsequently 
acquired. cannot be given a retro- 
spective effect so as to permit an 
occupant to maintain a complaint for 
a previous forcible entry. McKeen v. 
Nelms, 9 Ala. 507. 

71. Willis v. Whayne, 142 Ky. 194, 
134 SW 150 (where a third person 
forcibly takes possession of a part 
of leased premises without the con- 
sent of the lessee, the lessor at the 
expiration of the term may main- 
tain forcible entry proceedings under 
Civ. Code Prac. § 452, subs 4, de- 
fining a forcible detainer as a refusal 


of a person who has made a forcible | 


entry on the possession of a tenant 
for a term to deliver possession to 
the landlord, on demand, after the 
term expired). 

72. Thomasson v. Wilson, 146 Ill. 
884, 34 NE 432 (such action may 
be brought by a landlord against 
one who, under a distinct claim of 
title, and without collusion with the 


tenant, obtains peaceable possession 
of the demised premises, during the 
continuance of the term, and retains 
such possession after the lease has 
been terminated and a demand of 
possession has been made on him 
by tle landlord). 

73. Ala.—House v. Camp, 32. Ala. 
541; McDonald v. Gayle, Minor 98. 

Cal. Jones v. Shay, 50 Cal. 508. 
Pie ae, Sat aa vi Knight, 3 Dll, A. 
Bie cai a v. Bennett, 37 Iowa 

N. Y.—Peo. v. Reed, 11 Wend. 157; 
Peo. v. Van Nostrand, 9 Wend. 50. 

Vt.—Dustin v. Cowdry, 23 Vt. 631. 

[a] Who is tenant at will.—Where 
the owner of land permits another 
to occupy it and take care of it 
without any lease or agreement to 
pay rent, the occupant is at_ will 
within the rule above stated. House 
v. Camp, 32 Ala. 541; Jones v. Shay, 
50 Cal. 508; Emsley v. Bennett, 37 
Iowa 15. 

74, See supra § 438. 


75. Woodside v. Ridgeway, 126 


Mass. 292; and cases infra note 76. 
76. Vincent v. Defield, 98 Mich. 
84, 56 NW 1104; Santa Fe Bad. of 


Education v. Astler, 21 N. M. 1, 151 
P 462; Davidson v. Hammerstein,’ 28 
Misc. 529, 59) NYS 568; Schreiner v. 
Stanton, 26 Wash. 5638, 67 P 219. 

77. See supra § 43. 

78. Allen v. Webster, 56 Ill. 393; 
Dudley v. Lee, 39 Ill. 339. 

79. Thomasson v. Wilson, 146 Ill. 
384, 34 NE 432; Hufftalin v. Misner, 
70 Jill. 205; Wall v. Goodenough, 16 
Ill. 415; Walser v. Graham, 60 Mo. 
A. 323; Krank v. Nichols, 6 Mo. A. 


2. 

[a] Character of landlord’s pos- 
session.— The landlord’s possession 
where a tenant leaves at the end of 
the term or surrenders his lease “is 
not the constructive possession alone, 
arising from title, for that is not 
sufficient to maintain this action; but 
a real possession, arising from his 
relation as landlord, had put the ten- 
ant in, held through the tenant, and 
continued and became exclusive at 
the termination of the tenancy and 


until he has time, by his acts, to in- 
dicate his intentions in regard to 
the possession. A landlord does not 
lose his possession because, after the 
expiration of the tenant’s term, an 
intruder enters and takes possession. 
And, whether the intruder be a mere 
trespasser, or have good title, makes 
no difference.’’ Walser v. Graham, 60 
Mo. A. 323, 326. 

80. Krank v. Nichols, 6 Me. A. 72. 

81. Huftalin v. Misner, 70 Ill. 205; 
Wall v. Goodenough, 16 Ill. 415, 417 
(“After the tenancy is at an end, I 
must think the statute intended such 
a possession, or a right of posses- 
sion, as being in the landlord, as 
would sustain the action for forcible 
entry against a trespasser, as well 
as |the tenant, without a formial re- 


ere) Walser v. Graham, 60 Mo. 
. uo. 
82. Bilby v. Brown, 41 Okl. 98, 


100, 137 P 102 (“In the present case 
it was the duty of the tenants to 
turn back the property to their land- 
lord, the plaintiff in this action. The 
defendants, either by conniving with 
them or otherwise, prevented them 
from discharging this duty. They 
cannot retain a possession obtained 
in this manner. Such scrambles for 
the pessession of real property are 
not to be encouraged by the law, as 
they tend to encourage breaches of 
the peace and cause people to resort 
to their own methods of obtaining 
their remedy instead of resorting to 
the law’’). : 
83. Farnsworth v. Fowler, 1 Swan 
(Tenn.) 1, 55 AmD-718. 
26 Mo. A. 


Sets. State v. Henning, 

[a] A married woman | cannot 
maintain an action for forcible entry 
and detainer when it appears that at 
the time of the acts complained of 
her husband was in actual posses- 
sion of the premises in question. 
Funkhauser v. Colloty, 67 N. J. 132, 
50 A 580. 

85. Gray v. Dryden, 79 Mo. 106. 

86. Bobb v. Taylor, 25 Mo. A. 


87. Robards v. Mason, 7 Ky. On. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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session of land belonging to her statutory separate 
estate.*S So under a statute which empowers a 
wife who has been deserted by her husband to prose- 
eute or defend actions in his name she may after 
such desertion maintain forcible entry and detainer 
in her husband’s name against an intruder who ousts 
her from possession.’® And a woman who together 
with her husband has received a deed of release from 
her coheirs for a tract of land in which they held 


a joint estate may maintain a warrant of forcible 


detainer without joining her children after her hus- 
band’s death.°° 

[§ 76] 8. Successful Claimant of Homestead 
Entry. This action is a proper remedy for a home- 
stead entryman whose rights have been finally deter- 
mined, as against one whose claim to the land has 
been canceled by the land department,®! and al- 
though the decision of the secretary of the interior 
making the award may be wrong, the unsuccessful 
claimant cannot raise this question in the action.9? 
Nor is he entitled to hold possession until the im- 
provements are appraised and paid for under the 
occupying claimant’s act.°* While it has been held 
that, until the contest is finally closed before the 
interior department and the land is: awarded to one 
-or the other, an action of unlawful detainer will not 
lie in behalf of either,®* it has been held in other 
jurisdictions that the right as between the two set- 
tlers for the possession of the land may properly be 
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determined in an action of this character and the 
question of title to the land afierward determined 
by proper proceedings in the land department of 
the government,®® and that, although the court will 
not decide questions arising out of conflicting boun- 
daries, priority of settlement, or other questions 
properly belonging to the land office, it will never- 
theless protect actual possession.% 

[§ 77] 9. Municipal Corporations. Where a mu- 
nicipal corporation owns land of which it is in pos- 
session, it may maintain an action of forcible entry 
and detaimer against any one who unlawfully in- 
trudes thereon.°? 

[§ 78] 10. Tenants in Common. Tenants in 
common of the whole estate may join in summary 
proceedings to recover its possession,®® although, if 
it is shown that the right of action does not exist 
in favor of all plaintiffs joined in the action, it must 
fail.°® One tenant in common,! one coparcener,? or 
one joint tenant,* may maintain the action against a 
stranger, without joining his cotenants as plaintiffs, 
because the possession of one is the possession of all 
and as against a stranger to the title each is entitled 
to possession of the whole estate.* A joint tenant 
or tenant in common may maintain this action 
against a cotenant who has forcibly ejected him;°® 
but in such ease plaintiff cannot recover the exelu- 
sive possession of the premises.¢ His right is to 
be reinstated in the common possession. 


88. Hurst v. Thompson, 68 Ala.]the other, upon such portion of the 
560. claim as may be in the actual ex- 
89. Davis v. Woodward, 19 Minn. | clusive possession of such party’’). 
174. 97. Norfolk City v. Cooke, 27 

90. Rogers v. Turley, 4 Bibb (Ky.) | Gratt. (68 Va.) 430. 
355. [a] In Mississippi the statute 

91. Hibbard v. Craycraft, 32 Okl.| gives to the state and each county 
160, 121 P 198; Brennan vy. Shanks, | the right to bring all actions which 
24 Okl. 563, 103 P 705; Hackney v.| individuals are entitled to in a given 
McKee, 12 Okl. 401, 75 P 535; Steele | case, and this confers the right to 
v. Noell, 12 Okl. 137, 69 P 1077; | maintain forcible entry and detainer. 
Burns v. Noell, 12 Okl. 133, 69 P|Crittenden v. Leavenworth, 62 Miss. 


1076; Cope v. Braden, 11° Okl. 291, 
67 P 475. 
[a] Unsuccessful claimant with- 


out color of title.—After the final de- 
termination of the contest the un- 
successful contestant or those in 
possession under a claim of license 
from him are mere trespassers with- 
out color of title. Hibbard v. Cray- 
Chaktoc, Ol. 60s 121 P1083 Bren- 
nan v. Shanks, 24 Okl. 563, 103 P 
705. 

{[b] Effect of injunction against 
-interference in tract embraced in the 
entry.—‘‘Where during the pendency 
of a contest between two individuals, 
an order of injunction is procured, 
enjoining one of the parties from in- 
terfering with or entering upon the 
tract of land embraced in the entry 
-of the other, such injunction will not 
prevent the successful contestant 
from maintaining an action of for- 
cible entry and detainer after the 
contest has been closed.” Howe v. 
Parker, 18 Okl. 282, 90 P 15. 


92. Brennan v. Shanks, 24 OkI. 
563, 103 P 705. 

93. Howe v. Parker, 18 Okl. 282, 
SE Or 


94, Best v. Frazier, 16 Okl. 523, 85 
P 1119; Hebeisen v. Hatchell, 12 Okl. 
29, 69 P 888; Commager v. Dicks, 1 
Okl. 82, 28 P 864. 

95. Lyman v. Todd, 43 Kan. 70, 22 
P 1008. 

96. Colwell v. Smith, 1 Wash. T. 
92, 94 (‘We will not decide between 
two conflicting claimants, both of 
whom are actually in possession of 
certain portions of the claim in dis- 
pute, who is in the right, so far as 
to dispossess one or the other frdm 
the entire claim, which would render 
it impossible for him to prove that 
residence the law requires, and thus 
contest his claim before the register 
and receiver; we can and must pro- 
tect either party from trespass by 


32: 

Bowers v. Cherokee Bob, 45 
Cal. 495; Millett v. Lagomarsino, 
(Cal.) 38 P 308; Moody v. Seaman, 46 
Mich. 74, 8 NW 711. 

99. Thomas vy. Jones, 2 A. K. 
Marsh. (Ky.) 336; See also Ware v. 
Warwick, 48 Ala. 295 (where a com- 
plaint in unlawful detainer by two 
plaintiffs, seeking the recovery of the 
whole premises detained by a defend- 
ant, Showed that the two plaintiffs 
were each separately in possession 
of the tract of land; that each sep- 
arately rented his undivided interest 
in the lands to the same defendant, 
but at different times and upon dif- 
ferent terms; that the terms of each 
lease had expired and that each plain- 
tiff had separately demanded posses- 
sion of the undivided interest which 
he had rented to the defendant, and 
that the defendant refused to deliver 
posséssion after such demands. It 
was held, that it was bad, on demur- 
rer, for misjoinder of parties plain- 


1. Cal.—Bowers v. Cherokee Bob, 
45 Cal. 495. 

Ky.—Mason vy. Bascom, 3 B. Mon. 
269. 

Mo.—Compton vy. Baker, 34 Mo. A. 
133. 

Tenn.—Jones v. Phillips, 10 Heisk. 
562; Turner v. Lumbrick, Meigs 7. 

Va,—Allen v. Gibson, 4 Rand. (25 
Va.) 468. ~ 

{a] Where two are in possession 
together as cotenants, and only one 
is turned out and the other still re- 
mains, his possession is for his co- 
tenant as well as for himself, and 
the party causing the ejection ob- 
tains no possession, Bernecker v. 
Miller, 40 Mo. 473, 93 AmD_ 309, 

2. Allen v. Gibson, 4 Rand. (25 
Va.) 468. 

3. Rabe v. Fyler, 18 Miss. 440, 48 
AmD 1763; Allen v. Gibson, 4 Rand. 


(25 Va.) 468. : j 
4. Rabe v. Fyler, 18 Miss. 440, 48 
AmD 7638; Allen v. Gibson, 4 Rand. 
(25 Va.) 468. 
oe Ark.—Hershey v. Clark, 27 Ark. 
Cal.—Noble, v. Manatt, (A.) 183 P 
823, 824 [cit Cyc]. 
Ilil.—Jamison v. Graham, 57 Ill. 94; 
Mason v. Finch, 2 Ill. 495, 
Ky.—Eads v. Rucker, 2 Dana 111; 
Taylor jiv.2 Whites 1) (PB, Mon st 
Contra Derrington y. Childers, 156 
Ky. 452, 161 SW 216 (the possession 
of One joint tenant being the posses- 
sion of the other, and each being 
equally entitled to the use, enjoy- 
ment, and possession of the joint 
estate, one joint owner cannot main- 
tain forcible entry against his co- 
tenant). 
Mass. — Presbrey v. Presbrey, 13 
Allen 281. ; 
Miss.—Rabe v. Fyler, 18-Miss. 440, 
48 AmD 763. 5 
Mo.—McHose v. South St. Louis 


BYyvins: 1C0.; 748 Mon-Acy 614) 

OG Y.—Wood v. Phillips, 43 N. Y. 
Eng. — Rex v. Marrow, Lee t. 

Hardw. 174; Hawkins P. c 64, 


§ 33; Bacon Abr., tit. Forcible Entry 
and Detainer. 

[a] Rule in California.— (1) In 
Lick v. O’Donnell, 3 Cal. 59, 58 AmD 
383, it was held that a tenant in 
common could not maintain an ac- 
tion of forcible entry and detainer 
against his cotenant, but must re- 
sort to a court of equity for a parti- 
tion of the land in dispute. (2) But 
under a more recent statute it has 
been held that the action may be 
maintained. Bowers v, Cherokee Bob, 
45 Cal. 495. ‘ 

6. Cal.—Noble v. Manatt, (A.) 183 
P 823, 824 [cit Cyc]. 

Ill.—Jamison v. Graham, 57 Ill. 94. 

Ky.—Robertson v. Robertson, 2 B. 
Mon. 235, 38 AmD 148; Eads v. 
Rucker, 2 Dana 111; Taylor v. White, 
ey) SB. Mom are 

Mass. — Presbrey v. Presbrey, 13 
Allen 281. 

Mo.—Lewis v. Oesterreicher, 47 
Mo. A. 79; McHose v. South St. Louis 
Eins, Coy 4 Moy Amol. 

7. See cases supra note 6. 

“Nor would there be any practical 
difficulty in enforcing such process. 
The defendant could be removed by 


836 [26C.J.] 
‘ 

(§ 79] E. Against Whom—1. In General. In 
case of forcible entry by the owner of the property 
an action of foreible entry and detainer may be 
maintained against him and that too, although he 
may have the legal right to possession.’ It is the 
person who makes the forcible entry who is liable in 
proceedings of this character. Except as otherwise 
provided by statute,t° an action of forcible entry 
and detainer may be maintained only against one in 
possession at the commencement of the action, and 
not against one who does not in fact hold the land.*? 
However, possession by agent will satisfy the re- 
quirements of this rule,!? and the action may be 
brought also against the agent.1° So where an agent 
without authority forcibly ejects a tenant from the 
premises and places the landlord in possession, the 
landlord as well as the party ejecting the tenant is 
guilty of forcible entry.1t One who takes possession 
peaceably in good faith and in violation of no law 
is not liable to be turned out by summary proceed- 
ings,® especially where he entered under a bona 
fide claim of title,4* even though his grantor may 
previously have entered by force.!7 But where one 
trespasser succeeds another in the possession of 
property and continues and consummates the original 
trespass without any claim of new title, he is liable 


the officer from the exclusive posses- | Philippine 508. 
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in summary proceedings to recover possession.1® A 
change of possession pending the suit does not af- 
fect plaintiff’s right of recovery.'® , 

[§ 80] 2. Purchaser under Contract of Purchase. 
The question whether an action of forcible entry 
and detainer may be maintained by a vendor of land 
against his purchaser is elsewhere treated in this 
work.?° ‘ 

[§ 81] 3. Persons Procuring Forcible Entry. A 
person may be guilty of forcible entry who is not 
actually present and does not actively assist there- 
in if it is done by one who acted at the time under 
his direction and procurement.?4_ And one who is 
present and participates in foreible entry and con- 
tinues to support and assist the party entering in 
to remain on the premises may properly be joined 
as a party defendant in forcible entry and detainer.?? 

[§ 82] 4. Persons Occupying in Severalty. The 
courts of law will not take cognizance of several 
causes of action against different parties in the same 
suit.22 Accordingly two or more persons who hold 
in severalty different parts of the premises in con- 
troversy cannot be joined as codefendants in an 
action of forcible entry and detainer.24 However, 
by special statute in some jurisdictions it is provided 
in certain cases that, where the action is joint in 


x See also supra § 53. But compare 
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sion of the premises, and the plain- 
tiff put into joint possession with his 
co-tenant.” Presbrey v. Presbrey, 13 
Allen (Mass.) 281, 285. 

8 See supra § 41. 

[a] The real owner may be liable 
for forcible entry upon his own 
premises even when he had the right 
to immediate possession thereof. 
Emsley v. Bennett, 37 lowa 15. 

9. Clark v. Barker, 44 Ill. 349. 

{a] In Maine (1) under the stat- 
ute, forcible entry and detainer may 
be maintained against a disseizor 
who has not acquired any claim by 
possession and improvement (Folsom 
v. Clark, 72 Me. 44; John v. Sebattis, 
69 Me. 473; Baker v. Cooper, 57 Me. 
388; Dyer v. Chrick, 52 Me. 350) (2) 
but cannot be maintained against a 
disseizor who is entitled to better- 
ments (Folsom v. Clark, 72 Me. 44). 

10. Wieboldt v. Best Brewing Co., 
163 Ill. A. 246 (under the statute 
plaintiff in an action of forcible en- 
try and detainer may join the lessee 
with a sublessee who is in posses- 
sion). . 

{a] Persons in possession under 
the actual lessees are of course 
proper parties defendant to an action 
of forcible detainer under the above 
statute. Haynes v. Sherwin-Williams 
Co., 126 Ill. A. 414. 

11. Ariz.—Moore v. Blackstone, 20 


Anrizgumogey @150 bibl. S26 Kroaie Tiere 
Cyc]. 
Cal.—Preston v. Kehoe, 10 Cal. 
445 


Fla.—Wolfe v. Hall, 61 Fla. 492, 
496, 54> Seai7 [eit Cyel. 

Dll——Rice “y.' Brown; 77 Iv. 549; 
Wieboldt v. Best Brewing Co., 163 
Ill. A. 246; Preston v. Davis, 112 Il. 
A. 636; Bowman v. Mehring, 34 Ill. 
A. 389; Hersey v. Westover, 11 Ill. 
A, 197. 

Iowa.—Chicago Great Western R. 
Co. v. Iowa Cent. R. Co., 142 Iowa 
459, 119 NW 261. 

Ky.—Eads* v. Rutter, 2 Dana 111; 
David v. Hall, 8 Kyl 444. 

Mo.—Armstrong v. Hendrick, 67 
Mo. 542; Ball v. Cowan,,34 Mo. 251; 
Orrick v. St. Louis Public Schools, 
132 (Mo: 355. boan-v. ‘Smith, 76) Mo: 
A. 510; Link v. Harrington, 23 Mo. 
A. 429; Forder v. Handlan, 155 Mo. 
A. 453, 1384 SW 1110. 

Okl.—Maples v. Smythe, 35 OkIl. 
469, 471, 130 P 145 [cit Cyc]. 

Philippine—Laeno v. lLaeno, 12 


Va.—Hurst v. Dulany, 84 Va. 701, 
5 SE 802. 

{a] If it appears that plain- 
tiff was in possession when the ac- 
tion was brought, and the other ele- 
ments of the cause of action are 
shown, defendant is entitled to judg- 
ment. Moore v. Blackstone, 20 Ariz. 
328, 180 P 526, 527 [eit Cyc]; Chicago 
Great Western R. Co. v. Iowa Cent. 
R. Co., 142 Iowa 459, 119 NW 261; 
Hurst v. Dulany, 84 Va. 701, 5 SE 
802. 

[b] Against several defendants.— 
In an action of forcible entry and de- 
tainer against several defendants, 
where the evidence shows that only 
one defendant is in possession, it is 
error to enter judgment against all 
defendants. Norris v. Pierce, 47 Ill. 
A. 463. 

[c] What possession sufticient.— 
A person for ten or more years car- 
ried on the business of making and 
selling abstracts of title and kept 
continuously in the office of the re- 
corder of deeds a desk, chairs, book- 
case, and abstract books of his own, 
used in his said business. He spent 
most of his time there when such 
office was open, making and selling 
abstracts for profit, He there re- 
ceived orders for work, met his 
clients, and being a notary public, 
prepared conveyances and took and 
certified acknowledgments. He had, 
however, no key to that office, nor 
any special arrangements with the 
recorder for such occupation of it. 
It was held that he had such actual 
possession of the office as made him 
liable aS a party defendant in an 
action of forcible entry and detainer. 
Hardin v. Sangamon County, 71 Ill. 
A. 108. 

12. Minturn v. Burr, 16 Cal. 107; 
Tuttle v. Davis, 48 Mo. A. 9. 

13. uuline) vi. Sheppard)--112 sAla. 
588, 21 S 352; Bailey v. Bailey, 61 
Me. 361. 

[a] Reason for rule.—Since one 
guilty of a forcible entry or unlaw- 
ful detainer is guilty of a tort, and 
it has never been questioned that an 
agent is personally liable for his 
actual torts. Luling v. Sheppard, 112 
Ala. 588, 21 S 352. 

14. Quigley v. Stephens, 3 Ind. T, 
265, 54 SW 814. 

15. Clark v. Barker, 44 Ill. 349; 
Brooks v. Bruin, 18 Ill. 589; Chicago, 
ete., R..Co. v. Vaughn, 99 Ill. A. 386. 


Supra § 58. 

[a] Where a person has been in 
actual possession of realty for over 
two years under an equitable claim 
of title, an action for forcible de- 
tainer cannot be maintained against 
him. Gilmore v. Asbury, 64 Kan. 383, 
67 P 864; Alderman y. Boeken, 25 
Kan. 658. : 

16. Brooks v. Bruin, 18 Tl. 539. 
See also Williams v. Alt, 170 NYS 
506 (under Code Civ. Prac. § 2232, 
subd. 4, providing for the removal of 
a person who holds over and con- 
tinues in possession of real property, 
where he had intruded into or 
squatted upon any real property 
without permission of the person en- 


titled to permission thereof, and the | 


occupancy thus commenced has con- 
tinued without permission from the 
latter, or after revocation of permis- 
Sion, where life tenant leased the 
property for ten years, before the 
termination of which time he died, 
whereupon the remaindermen 
brought Suit to evict the lessee, the 
inception of the lessee’s occupation 
being rightful, the statute did not 
apply, since it includes only cases 
where the occupation is illegal from 
the beginning), 

17. Clark v. Barker, 44 Tll. 349. 

18. Stark v. Barnes, 4 Cal. 412: 
Alexander v. Fowler, 6 KyL 444. 

19. Merrin v. Lewis, 90 Ill. 505; 


Lesher v. Sherwin, 86 Ill. 420; Dag- - 


gitt v. Mensch, 41.1). A. 403 [aff 
141 Ill. 395, 31 NE 153]; Newman 
v. Mackin, 21 Miss. 383. 
_ [a] Thus the rights of a plaintiff 
in forcible detainer cannot be ef- 
fected by the fact that a railway 
company had, before the suit, sur- 
veyed a part of the premises, which 
part, after the suit was hreught, had 
been condemned for a right of way. 
Lesher vy. Sherwin, 86 Ill. 420. 

20. See Vendor and Purchaser [39 
Cyc 1890]. See also supra § 70. 

21... Minturn v. Burr, 16 Cals 10% 
20 Cal. 48. 

22. Blumenthal v. Waugh, 33 Mo. 


tes Young v. Ringo, 1 Litt. (Ky.) 
23. See Action § 223. 
24. Reynolds v. Thomas, 17 Ill. 


207; Gould v. Hendrickson, 9 Ill. A. 
171; Boylston v. Valentine, 16 N. J. 
L. 346; Snedeker v. Quick, 12 .N. J. 
Me te Kerr v. Phillips, 6'N. J. U. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 82-86] 


its inception, and the tenancy is afterward severed, 
all may be joined in one suit but the verdict and 
judgment should be several.25 

[§ 83] 5. Corporations. Forcible entry and 
detainer will lie against a private corporation,?¢ 
unless the act complained of was a voluntary, will- 
ful trespass on the part of its officers or servants.27 
So an action of unlawful detainer will lie against 
a municipal corporation.?8 

[§ 84] 6. Husband and Wife. Since the action 
of forcible entry and detainer is purely a posses- 
sory action,” in a case of a joint occupancy of 
premises by husband and wife, the husband is as a 
general rule the only proper party defendant.2° The 
wife generally is not in joint possession with the 
husband because she is there and is neither a neces- 
sary party plaintiff to vindicate nor a necessary 
party to defend the possession.*! And even though 
it appears that the wife was the active participant 
in making the wrongful entry, if there is enough in 
the proof to justify the conclusion that the husband 
had advised and consented to the proceeding, if he 
had not expressly directed it, he is the proper party 
defendant.®? But a wife cannot be ousted from her 
own property in an action of forcible entry and de- 
tainer against her husband alone.2? And where 
forcible entry and detainer constitute the joint act 
of both husband and wife, both are proper parties to 
an action to recover possession.?4 Where the prin- 
cipal defendant was a married woman, doing busi- 
ness as a sole trader, it has been held that it is 
proper °° and even necessary °° to join her husband 
as a party defendant; but there is authority ap- 
parently to the contrary.** 

In Tennessee it has been held without mentioning 
any particular statutory provision that ‘‘the rem- 
edy of forcible entry and detainer, or the lawful de- 
fainer, will lie against married women, and persons 
under age.’’ °° 

[§ 85] 7. Miscellaneous. Licensee. Forcible 
entry and detainer may be brought against a licensee 
in possession after notice of revocation of the license 
has been given.®® 


FORCIBLE ENTRY AND DETAINER 


[26C.5.] 837 


One coming in under person liable. Probably the 
action of forcible entry and detainer may lie against 
any person going in under the person who has made 
a forcible entry collusively, with knowledge of such 
force and for the purpose of availing himself of it, 
because such person may well be considered as him- 
self committing a forcible entry.4° But it does not 
seem that one taking possession in good faith and 
in violence of no law is liable to be turned out by 
this summary remedy because the person from whom 
he obtained possession may, years before, have made 
an entry by force.*+ 

Trespasser. As heretofore shown the action does 
not lie against a mere trespasser.*? : 

Judgment defendant or mortgagor. Under some 
statutes 4° the purchaser of land sold under a jude- 
ment or decree of court, or a power of sale in a 
deed or mortgage, may bring an action of unlawful 
detainer against the party defendant to such judg- 
ment or decree, or the party who executed such 
mortgage or deed of trust, upon his refusal after 
demand to deliver the possession to such purechaser.4+ 

Party entering under conveyance by tenant by 
curtesy. Under a statute, defining unlawful detainer 
as where defendant enters by contract, either as 
tenant or claiming through or under a tenant, the 
action of unlawful detainer lies only where defend- 
ant entered by contract and as lessee, or under a 
lessee, and hence that form of action will not lie 
against one who entered under a conveyance from a 


‘ tenant by curtesy.* 


[§ 86] F. Notice to Quit and Demand for Pos- 
session—l. Necessity ““—a. In General. The neces- 
sity of a notice to quit or: demand for possession 
as a condition precedent to an action for a forcible 
or unlawful detainer is ordinarily regulated by stat- 
utory provisions which vary in the different juris-° 
dictions and also under the different statutes of the 
same jurisdiction.*7 If the statutes require notice, 
the courts acquire no jurisdiction unless such notice 
has been given.4*® Under some of the statutes it 
seems that notice or demand is necessary in all cases 
of forcible entry and detainer.4® Under others it 


25. Gould v. Hendrickson, 9 Ill. A. 

TRVille, 
' 26. Iron Mountain, etc., R. Co. v. 
Johnson, 119 U. S. 608, 7 SCt 339, 30 
L. ed. 504; Archbishop v. Rosario, 14 
Philippine 176. 

27. Peo. v. New York Cent. R. 
Cosmo Ne WY 623. 

[a] What is not a voluntary or 
willful trespass.—Where the relator 
was in possession of certain prem- 
ises adjoining defendant’s railroad, 
and certain of the employees of de- 
fendant, under the direction of its 
general superintendent, entered upon 
the premises and forcibly expelled 
the relator, threatening him with 
injury if he returned, and defendant 
immediately took and retained pos- 
session of the premises, the act was 
not a voluntary willful trespass 
upon the part of the superintendent 
and his men, but an official act for 
the benefit of defendant. At least 
the act was fully ratified, and de- 
fendant was therefore liable. Peo. v. 
Ne YauCent.. R> Cos SUNY Y¥o1623; 

28. Edwardsville v. Barnsback, 66 
Ill. A.. 381; Nichols v. Eustis, 146 
App.’ Div: 475, 131 NYS 265; Hicks 
v. Bluefield, (W. Va.) 103 SE 323; 
Rains v. Oshkosh, 14 Wis. 372. And 
see Oklahoma City v. Hill, 4 OKl. 521, 
46 P 568 (which inferentially sus- 
tains this view). 

[a] Illustrations. —'(1) Where a 
right in land dedicated for a street 
has been lost by a nonacceptance 
and nonuser, an action of forcible 
entry and detainer will lie against a 
municipality for an unlawful and 


. 


forcible entry into the same, and the | plaintiff was not erroneous in that 
withholding of the possession there- 
of from the person in adverse pos- 
session. Edwardsville v. Barnsback, 
66 Ill. A. 381. (2) Owner of real 
estate wrongfully claimed by city as 
street,, and actually occupied and 
used by public, may maintain unlaw- 
ful entry and detainer. Hicks v. 
Bluefield, (W. Va.) 103 SE 323. 

29. See supra § 39. 

30. See cases infra note 31. 

81. Bauerschmitz v. Bailey, 29 
Til: A. 295; Gray v. Dryden, 79 Mo. 
106; Wilson v. Garaghty, 70 Mo. 
517; Bledsoe v. Simms, 53 Mo. 305; 
State v. Henning, 25 Mo. A. 119; 
Williamson v. Paxton, 18 Gratt. (59 
Va.) 475. 

{a] In unlawful detainer by the 
husband’s vendor to recover posses- 
sion of the premises contracted for 
in his name but as trustee for the 
wife, she is not a necessary party. 


Williamson vy. Paxton, 18 Gratt. 
(59 Va.) 475. 

32. Bauerschmitz v. Bailey, 29 
TIS SAS 295. 

so) Cofoidsy., Bishop, Ll) L115 A. 
ANT. 

34. Porter v. Murray, 2 Cal. Un- 


rep. Cas. 687, 12 P 425; State v. Har- 
vey, 3 N, H. 65. 


35. Howard v. Valentine, 20 Cal. 
282. 
36. Farley v. Tillar, 81 Va. 275. 


87... McGivern v. Parkhill, 195 [ll. 
A. 348 (in an action of forcible de- 
tainer, where the contract of lease 
was verbal and between plaintiff and 
defendant alone, a judgment for 


defendant’s husband was not joined 
as party defendant, where it did not 
appear that the husband was ever 
in possession of the premises of 
which possession is sought). 

38. Skipwith v. Johnson, 5 Coldw. 
(Tenn.) 454, 456. 

39. Dunstedter v. Dunstedter, 77 
Ill. 580; Aubuchon v. Foster, 202 Mo. 
A. 225, :.215°SW_ 781. 

40. Clark v. Barker, 44 Ill. 349. 
gan See supra § 79 text and note’ 
42. See supra § 60. 

43. See statutory provisions. See 
also Executions § 842; Judicial Sales 


[24 Cyc 55]; Mortgages [27 Cyc 
1240]. 
44. Merrin v. Lewis, 90 Ill. 505; 


Rice v. Brown, 77 Ill. 549; Frazier v. 
Gates, 61 Ill. 180; Davis v. Hamil- 
ton,.63 Ill. A. 94; Sturtzum “ve Sen- 
nott,.41. Ill. A. 496 [aff 151 Tl. 384; 
388 NE 1380]; Kingsbury v. Perkins, 
15 Ill. A. 240; Lehman v. Whitting- 
ton, 8 Ill. A. 374; Preston v. Zahl, 
4 Ill. A. 423 [app dism 94 Ill. 586]. 

45. Shepperson v. Burnette, 116 
Tenn. 117, 92 SW 762. 

46. In action by landlord against 
tenant see Landlord and Tenant [24 
Cyc 1426 et seq]. 

47. See statutory provisions. 

48. Stuller v. Sparks, 51 Kan. 19, 
31 P 301;. Collins v. Wheaton, 85 N. 
Jt) dS, =68 9" An L004yeEloward x7, 
Davis, (Okl1.) 168 P 429; Smith v. 
Fingerjy i Okie 1205 79) P) T59r 

49. Kan.—Stuller v. Sparks, 51 
Kan. 19, 31 P 301; Douglass v. Whit- 
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has been decided that it is not necessary where | the action.®° 

the relation of landlord and tenant does not exist [§ 87] b. Waiver of Notice or Defects Therein. 
between the parties,°° or where the original entry | The right to ‘the notice required by statute in ac- 
was forcible®! or wrongful,°2 or where defendant | tions for forcible entry and detainer % or in actions 
after entering peaceably upon real property turns | of forcible®? or unlawful ®? detainer,°* may be 
out by force, threats, or menacing conduct the party | waived and is waived where the relation of landlord 
in possession,®°* or where he by force or by menaces | and tenant isdenied by defendant or where the lease 
and threats of violence unlawfully holds and keeps | under which defendant holds contains an express 
possession of any real property, whether the same | waiver of the went to notice.®> An appearance be- 


was acquired peaceably or otherwise.ot Under the | fore a justice does not waive any defect in the no- 
statutes relating merely to unlawful detainer a no- | tice under such statutes.%° 
tice or demand is ordinarily necessary,®> some of [§ 88] 2. Form and Contents.°7 Unless so re- 


the statutes making a failure or refusal to deliver | quired by statute a written notice is not necessary.** 
possession atter demand a constituent element of the | But under some of the statutes the notice or demand 
offense.®* Notice is also ordinarily required in cases | must be in writing,®® and the giving of such a notice 
where the relation of landlord and tenant exists | is a prerequisite to jurisdiction.’° As to the form — 
between the parties,°? or where the action is brought | and contents of the notice or demand a substantial 
for the recovery of possession by a purchaser at a | compliance with the statute is sufficient“! and, if 
sale on execution.®8 A demand is not necessary for | there is a,statutory form of notice, it will of course - 
the maintenance of the action to recover possession | be sufficient to give a notice in the language pre- 
where defendant’s right of possession has termin- | seribed.7? The notice must contain a description 
ated by limitation.5® Under the Tennessee statute | of the property sought to be recovered, but it is 
no notice is necessary other than the warrant in | only necessary that the description should be suffi- 


aker, 32-Kan. 381, 4 P 874; Conaway Mo.—Hyde v. Goldsby, 25 Mo, A.|34; Seem v. MclLees, 24 Ill. 192; 


v. Gore, 22 Kan. 216; Nason v. Best, | 29. ; Lehman y. Whittington, 8 Ill A. 

17 Kan. 408. Vt.— Foster v. Kelsey, 36 Vt. 199, | 374. 
N. J.—Collins v. Wheaton, 85 N.|84 AmD 676. Kan.—Nason v. Best, 17 Kan. 408. 

J. De 508, 89 A 1004. Va.—Pettit v. Cowherd, 83 Va. 20, Mo.—Hyde vy. Goldsby, 25 Mo. A. 
Oh.—Heller v. Beal, 23 Oh. Cir.|1 SH 392; Williamson v. Paxton, 18 | 29. 

Ct. 540. Gratt. (59 Va.) 475. N. J.—Collins v. Wheaton, 85 N. J. 
Okl.—Howard v. Davis, 168 P 429; Wash.—Huston v. Big Bend Land|L. 508, 89 A 1004. 

Tankersley v. Castanien, 162 P 191;|Co., 106 Wash. 130, 179 P 101. Oh.—Heller Vv... Beal;,.23. Oh. .Cir: 

Gardner v. Kime, 20 Okl. 784, 95 P 56. Stinson v. Gosset, 4 Ala. 170; |Ct. 540. 

242; Burns v. Noell, 12 Okl. 133, 69 P| Tivnen v. Monohan, 76 Cal. 131, 18 Okl.—Oklahoma City v. Hill, 4 Okl. 

1076; Oklahoma City v. Hill, 4 Okl.|P 144; Brawley -v. Risdon Iron] 521, 46 P 568. 

521, 46 P 568. Works, 88 Cal. 676; Hyde v. Goldsby, 70. Collins v. Wheaton, 85 N. J. 
Philippine.—Co-Tiongceo v. Co- |25 Mo. A. 29. L. 508, 89 A 1004 

Quing-Co, 6 Philippine 46. 57. See Landlord and Tenant [26 71. Ark.—Farr v. Farr, 21 Ark. 
50. Ala.—Wright v. Lyle, 4 Ala, | Cyc 1424 et seq.]. 5738. 

112; Grice v. Ferguson, 1 - Stew. 58. Dickason v. Dawson, 85 Ill. Cal.—_Newman v. Bird, 60 Cal. 372 

36. 53; Rice v. Brown, 77 Ill. 549; Ben- | King v. Connolly, 44 Cal. 236. 


Cal.—Kilburn v. Ritchie, 2 Cal. | jamin v. Allison, 201 Ill. A. 34; Jen- Colo.—Smith v. Soper, 55 Colo. A. 
145, 56 AmD 326; Godwin v. Steb-|nings v. Jennings, 94 Tll. A. 26;/202, 55 P 195. 
Ding on Cal-n03: Brackensiech v. Vahle, 48 Ill. A. 212 Tll.—St. Louis Cons. Coal Coa. v. 
TllBerry v. Berry, 202 Ill. A.| [aff 145 Ill. 231, 34 NE 524]; Leh-| Schaefer, 135 Ill. 210, 25 NE 788 [aff 
427; Metropolitan West Side El. R.|man v. Whittington, 8 Ill, A. 374; ) 31 Ill. A. 364]; Vennum v. Vennum, 
Co. v. Govostis, 199 TIll..A. 451; Mc-| Hinterberger v. Weindler, 2 Ill. A.|56 Ill. 430; Howland v. White, 48 Ill. 


Grath v. Miller, 61 Ill. A. 497. 407. : A.) 236. 

N. J.—Crane v. Dod, 2 N. J. L. 340. 59. Henion v. Vavrik, 126 Ill. A, Iowa.—Kuhn v. Kuhn, 70 Iowa 682, 

Tex.—Warren vy. Kelly, 17 Tex. | 292. 28 NW 541. 

544, 60. Mallory v. Hanaur Oil-Works, sae Ko by Ne v. Anderson, 32 

Wash.—Shannon v. Grandstaff, 11/86 Tenn. 598, 8 SW 396; Spillman | Kan. 353, 4 P 283; Conaway v. Gore, 
Wash. 536, 40 P 123. v. Walt, 12 Heisk. (Tenn.) 574. 22 Kan, 216. 

51. Ala.—Harris: v. Harris,* 190 61. Polson v. Parsons, 23 Okl, 78, Nebr.—Dimmett v. Appleton, 20 
Ala. 619, 67 S 465; Knowles v. Ogle- |104 P 336, 25 LRANS 104. Nebr. 208, 29 NW 474; Cummings v. 
tree, 96 Ala. 555, 12 S ‘397. 62. Horvitz v. Shanfeld, 198 Ill. | Winters, 19 Nebr. 719, 28 NW 302. 

Colo.—Farneomb v. Stern, 18 Colo.| A. 254. Okl.—Nertheutt v. Bastable, 39 
279, 32 P 612; Miller v. Sparks, 4 63. Espen v. Hinchcliff, 131 Til. | Okl. 124, 134 P 423; Oklahoma City 
Colo. 303. 468, 23 NE 592 [rev 30 Ill. A. 371];|v. Hill, 4 Okl. 521, 46 P 568. 


Ill.—Stillman v. Palis, 134 Ill. 532, | Hichart v. Bargas, 12 B. Mon. (Ky.) [a] Notices held sufficient.—(1) 
25 NE 786 [aff 34 Ill. A. 540]; Elis- | 462; Santa Fe Bd. of Education v.|A notice as a basis of forcible en- 
‘burg v. Berkey, 185 Ill. A. 389, 390; | Astler, 21 N, M. 1, 151 P 462; Wolfer | try and detainer proceeding, which 


Miller v. Drexel, 37 Ill. A. 462, v. Hurst, 47 Or. 156, 80 P 419, 82 P|is addressed to M, as the mayor of 
Or.—Smith v. Reeder, 21 Or. 541,/20, 8 AnnCas 725: the city, and which notifies the city 
28 0P).890;) 159 LRA YL72. 64. Espen v. Hinchcliff, 131 Ill.|to leave- and vacate the premises 


52. Ovenu v. Ovenu, 199 Tll. A. | 468, 28 NE 592 [rev 30 Ill. A. 371]; | described therein within three days, 
385; Nauman v. Burch, 91 Ill. A.| Berry v. Berry, 202 Ill. A. 427 (claim|or an action will be commenced 
48; Miller v. Drexel, 37 Ill. A. 462;| by defendant that he is only in fee |against the city, and which is signed 
Silvey v. Summer, 61 Mo. 253; De|by adverse possession); Shepardson|by the parties claiming the prop- 
Graw v. Prior, 53 Mo. 313; Voigt v.|v. McDole, 49 Ill. A. 350; Rabe v.|erty, is sufficient. Oklahoma City a 
Avery, 14 Mo. A, 48; Foster v. Kel-|Fyler, 18 Miss. 440, 48 AmD 763;]v. Hill, 4 Okl. 521, 46 P 568. (2) Aw 


sey, 36 Vt. 199, 84 AmD 676. Allen v. Paul, 24 Gratt. (34 Va.) 332. | notice to vacate reading, “I hereby 
53. Savold v. Baldwin, 27 N. D. 65. Horvitz v. Shanfeld, 198 Ill. | notify you to leave the premises 
342, 146 NW 544. A. 254; Polson v. Parsons, 23 Okl.|now unlawfully held by you,” suffi- 
54, Savold v. Baldwin, 27 N. D.| 778, 787, 104 P 336, 25 LRANS 104] ciently complies with Rev. L. (1910) 
342, 146 NW 544. (“It is a clear principle that when |} § 5507, although it did not state that 


55. Ala.—Victor Realty Co. v. Ar-|a tenant disclaims to hold as tenant, | suit would be brought. Cutburth v. 
gumanian, 172 Ala. 108, 55 S 621;|but holds adverse to the landlord, | Bell, 55 Okl. 157, 155 P 1136. (3) 
Farley v. Bay Shell Road Co., 125 |no notice to quit is necessary’’). Other forms see Northcutt v. Bas- 
Ala. 184, 27 S 770; Knowles v. Ogle- 66. Seem v. McLees, 24 Ill. 192. table,,..39 OK.) 124,/129; 134 RP 423 
tree. 96 Ala. 555, 12 S 397; Littleton 67. In action by landlord against | [cit Cyc]. 

v. Clayton, 77 Ala. 571; Bates v.|tenant see Landlord and Tenant [24 72. ‘Tolbert v. Young, 172 Ky. 269, 
209. 


Ridgeway, 48 Ala. 611; Stinson v.|Cyc 1428 et seq.]. 189 SW 
Gosset, 4 Ala. 170. 68. Knowles v. Ogletree, 96 Ala. 73. Ark.—Farr v. Farr, 21 Ark. 
Cal.—Tivnen v. Monahan, 76 Cal. | 555, 12 S 397. 57 ; 


131, 18 P 144; Brawley v. Risdon 69. Ala.—Bates v. Ridgeway, 48 Ill—Benjamin v. Allison, 201 Ill. 

Iron Works, 38 Cal. 676; Mecham v.| Ala. 611; Dumas v. Hunter, 30 -Ala.| A. 34, 

McKay, 37 Cal. 154. . 75. Kan.—Peddicord v. Berk, 74 Kan. 
Colo.—Doss v. Craig, 1 Colo. 177; Colo.—Doss v. Craig, 1 Colo. 177. 23601860 9 Pee46o. Ua 

Farncomb v. Stern, 18 Colo. 279, 32 Ill.—Dickason v. Dawson, 85 Ill. Mo.—Beach v. Heck, 54 Mo. A, Bh 

1G, 53; Benjamin vy. Allison, 201 Ill. A. 1599. 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cient te identify the premises.74 


mand.*? 


be given up.” 


in his representative capacity.®! 


judgment rendered is a nullity.*? 


not misled or prejudiced thereby.** 


Nebr.—Grant v. Marshall, 12 Nebr. 
488, 11 NW 743. 

N. J.—Mason v. Haurand, 79 N. J. 
L. 375, 75 A 452; Haurand v. Schorb¢ 
iNeed ne SGOT 2) AR On: 

Okl.—Avants v. Bruner, 39 Okl, 
TaOvwises, Leone O93. 

Wash.—Cohen v. McKenna Lumber 
Coz; 104 Wash, "245, $176" P 

“The primary purpose of a notice 
to vacate, in such a proceeding as 
the one under consideration, is to 
apprise the party to whom the notice 
is given of the description of the 
and desired to be vacated with such 
reasonable certainty that he could 
not be mistaken as to what land was 
meant.”  Avants v. -Bruner, supra. 

[a] Notice held insufficient.—A 
notice in unlawful detainer, demand- 
ing possession of the whole premises, 
or, in the alternative of claimants 
not being found entitled thereof, the 
two thirds thereof, is insufficient to 
support subsequent proceedings in 
which only two thirds are claimed. 
Haurand v. Schorb, 77 N. J. L. 365, 
C2 eA LO7: 

WALSH arr, Vii marr, oie GAT Kay 38's 
Cummings v. Winters, 19 Nebr. 719, 
28 NW 302; Avants v. Bruner, 39 
Okl. 730, 136 P 593; Seeley v. Adam- 
Son, 1 Ok] 73,260 L069. 

[a] A description of the land by 
numbers, as “the N. E. 4% of sec- 
CION= Bow Mere kkey ils sgt DS wD RCMISeS, 
now occupied by you,” is sufficient. 
Cummings v. Winters, 19 Nebr. 719, 
28 NW 302. 

[b] Notice to quit the whole 
premises is good, although the pos- 
Session of the tenant extends over 
but a small portion thereof. Dim- 
mett v. Appleton, 20 Nebr. 208, 29 
NW 474; Seeley v. Adamson, 1 Okl. 
78, 26 P 1069; Olds v. Conger, 1 Okl. 
2382; 32) P4337. 

[ec] Where there are several tracts 
of land, a description which is cor- 
rect as to some of the tracts and 
ineorrect as to others is_ sufficient 
to support the action for those 
tracts which are covered both_by 
the complaint and the demand. Ped- 
dicord v. Berk, 74 Kan. 236, 86 P 
465; Beach v. Heck, 54 Mo. A. 599. — 

[d] Name of county or state omit- 
ted.—A notice to vacate is sufficient, 
in a forcible entry and detainer ac- 
tion, where it pointed out the prem- 
ises, although it did not give the 
name of the county and state. Avants 
v. Bruner, 39 Okl. 730, 136 P 593. 


75. Nason v. Best, 17 Kan. 408; 
Best v. Frazier, 16 Okl. 523, 85 P 
111.9% 

76, Conaway v. Gore, 22 Kan. 
216; Nason v. Best, 17 Kan. 408; 
Best v. Frazier, 16 Okl. 523, 85 P 
TLL. 

"7 Conaway v. Gore, 22 Kan. 
216; Vansellous v. Huene, 26 Okl. 


243, 108 P 1102; Best v. Frazier, 16 


It must also ap- 
pear who claims the premises and makes the demand 
therefor;*> and no one but the person who thus 
claims the premises and makes the demand can 
maintain the action under such notice;7® but this 
may be shown from the signature at the end and 
need not appear in the body of the notice or de- 
The notice need not state that damages 
will be asked if the possession is not surrendered.78 
It is not necessary that a demand for possession 
should specify any date at which the property must 
The notice or demand may be signed 
by plaintiff’s agent or attorney,®® but must be signed 
If the required 
notice is not signed by plaintiff or his agent or at- 
torney the court acquires no jurisdiction, and any 
The name and ad- 
dress of defendant need not appear on the demand.** 
Errors in the statements of the demand or notice 
are not ground for reversal where defendant was 
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[§ 89] 


is sufficient. 


Okl. 528, 85 P 1119; Oklahoma City 


Vv. (Hill, 4°Ok1; 521, 46 P 568) 

78. Ullman vy. Herzberg, 91 Ala. 
458, 8 S 408. 

79. Smith v. Soper, 12° Colo. A. 
264.7664 Lob Carico: iv. pmcling, oh 
Colo. A. 349, 53 P 390. 

go. Ala.—Hilliard v, Carr, 6 Ala. 
557, 

Cal.—Felton v. Millard, 81 Cal. 


DAO 21 Pino sey beer | 10. 
Colo.—Ensley v. Page, 13 Colo. A. 
452,:59 PP 225. 
Kan.—Samuels_ v. 
Kan. A. 140, 58 P 482. 
Nebr.—Post v. Bohner, 
257, 36 NW 508. 


Greenspan, 9 


23 Nebr. 


81. Kennedy v. Hitchcock, 4 Port. 
(Ala.) 230. 
{a] Proof of authority.—(1) A 


demand for possession by one assum- 
ing to act as attorney of the lessor 
is insufficient to support a_subse- 
quent action for unlawful detainer 
without proof that he had authority 
at the time he made the payment. 
Barnewell v. Stephens, 142 Ala. 609, 
38 S 662. (2) ‘And the fact that 
the forcible entry and detainer suit 
is brought by him is insufficient to 
show such authority at the time the 


demand is made. Barnewell  v. 
Stephens, 142 Ala. 609, 38 S 662. 

82. Benjamin v. Allison, 201 Ill. 
A. 34. 

83. Gardner v. Eberhart, 82 IIl. 
316. 

84. Miller v. Hall, 14 Colo. A. 367, 
60 P 194, 

85. Collins v. Wheaton, 85 N. J. 
L. 508, 89 A 1004. 

86. In action by landlord against 


tenant see Landlord and Tenant [24 
Cyc 1430 et seq]. 

87. Hyde v. Goldsby, 25 Mo. A. 
29 (the fact that the party to be 
notified has actual knowledge of such 


notice is immaterial). 

88. * Colo:— Doss v. Craig, 1/ Colo. 
A, 

Ill.—Seem v. MclLees, 24 Ill. 192; 
Lehman y. Whittington, 8 Ill. A. 
374. 

Kan.—Stuller v. Sparks, 51 Kan. 
TUS sd Ba 2s 0) er, y 

Mass.—Grundy v. Martin, 143 
Mass. 279, 9 NE 647. 

Mo.—Hyde v. Goldsby, 25 Mo, A. 
29% 

Nebr.—Post v. Bohner, 23 Nebr. 
257, 36 NW 508. 

Oh.—Heller v. Beal, 23 Oh. Cir. 
CHA 0% 

Okl.—Richardson v. Penny, 6 Okl. 


328, 50 P 281, 

[a] Service upon tenant in com- 
mon.—A notice to quit served upon 
one of two tenants in common is a 
sufficient notice to both. Grundy v. 
Martin, 143 Mass. 279, 9 NE 647. 

89. Peddicord v. Berk, 74 Kan. 
236, 86 P 465 (nerson over twelve 
years of age); Richardson v. Penny, 
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Amendment. The court cannot acquire jurisdiction 
by amending a notice not in compliance with the 
statutory requirements so as to comply with the 
required form, because by so doing defendant is not 
given the time required by statute.®5 
3. Service.*® 
fically describes the manner in which the notice or 
demand shall be served, its requirements must be 
strictly observed.’? 
service must be made by leaving a copy with de- 
fendant ** or, if he is absent, with some person over 
a certain age upon the premises.®? 
but not all *4 of these statutes either form of service 
It is not sufficient merely to read a 
copy to defendant °? or to send a copy by mail. 
The demand must be made upon the party who is in 
possession and detaining the possession,®* but may 
be delivered by an agent or attorney instead of by 
plaintiff personally.® 
the notice or demand must be served a certain num- 
ber of days before suit is instituted,°® and a com- 


Where the statute speci- 
Under some of the statutes 


Under most 9° 


Under some of the statutes 


GOK F328, 00 sates 

{a] On a demurrer to the evidence, 
where there is testimony that a copy 
was left with a person on the prem- 
ises, it will be deemed to be a legal 
service. Peddicord v. Berk, 74 Kan. 
236, 86 P 465. 

90. Hinniger v. Trax, 67 Mo. A. 
ae and cases supra notes 88 and 

91. Doran v. Gillespie, 54 Ill. 366 
(the notice or demand must be deliv- 
ered to defendant and delivery of 
the copy to someone residing on the 
premises is not sufficient). 

92.) Does ww. (Craigs) 1. Colon eis 
Seem v. McLees, 24 Ill. 192; Lehman 
v. Whittington, 8 Jlk A. 3874. 
aed Hyde v. Goldsby, 25 Mo. A. 


94 Brawley v. Risdon Iron 
Works, 38 Cal. 676; Wheelan vy. Fish, 
2 Ull. A. 447, 

fa] Demand upon wife. — Where 
a wife joined her husband in a trust 
deed of premises whereof he was 
seized in fee only to pass her right 
of dower and homestead, a demand 
made upon her to surrender posses- 
sion, by one claiming as purchaser 
under such deed, is insufficient to 
support an action of forcible detain- 
er under the statute. Wheelan v. 
Wish, 2) Dll. A. 447. 

955s Nixon: “yi aNObIC. me One Ullgvms as 
Eldridge v. Holway, 18 Ill. 445; 
Burns v. Noell, 12 -Okl. 133,, 69 P 
1076. 

96. Ala.—Victor Realty Co. v. Ar- 
gumanian, 172 Ala, 108, 55 S 621. 


Iowa.—McRobert v. Bridget, 168 
Iowa 28, 149 NW 906. 
Kan.—Stuller v. Sparks, 51 Kan. 


19, 81 P 301; Douglass v. Whitaker, 
32-Kan. 381, 4 P 874. 

N. J.—Collins v. Wheaton, 85 N. J. 
L. 508, 89 A 1004. 

Oh.—Heller v. Beal, 23 -Oh, Cir. 
Ct. 540. 

. Okl.—Howard v. Davis, 168 P 429; 
Greenamayer v..Coate, 12 Okl. 452, 
12 PB 377; Burns *v. Noell, 12,0kly 133, 
Oe) ee AKO 

[a] Insufficient compliance with 
statute.—Code § 4210, requires a de- 
fendant to be given three days’ no- 
tice to quit before. an action can be 
maintained for forcible entry and 
detainer, except in cases of entry by 
force. Section 2991 requires a notice 
of thirty days to be given to termi- 
nate a tenancy at will. Section 4217 
provides that peaceable possession 
with the knowledge of plaintiff for 
thirty days after the cause of ac- 
tion accrued is a bar to an action 
of forcible entry and detainer. De- 
fendant was ini possession of 
premises which he had conveyed 
to plaintiff with an agreement 
fer repurchase, After the expiration 
of the time for the repurchase, plain- 
tiff on the same day served both a 
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e 


plianee with this requirement is jurisdictional,®? but 
the fact that a longer notice is given is immaterial 
and does not affect the jurisdiction of the court,%® 


provided the action is commenced 
able time thereafter,°® but a delay 


able time after giving notice of bringing suit may 
operate as an abandonment or waiver of the no- 


tice.1 When not so provided by 


of the notice or demand is immaterial,? provided it 
is given before the suit is instituted * and after the 
Notwithstanding a 
notice may be addressed to two parties it is suffi- 
cient if it is served upon the party on whom the 


particular entry complained of. 


demand should have been made.® 
[§ 90] G. Defenses, 
Claims. In accordance with the 


considered, unless the rule has been changed by 


thirty-day and three-day notice to 
quit, and ten days after the expira- 
tion of the thirty-day period in- 
stituted forcible entry and detainer. 
It was held that either the three- 
day notice was invalid as having 
been given before the cause of ac- 
tion accrued, or the right of action 
was barred by the expiration of 
thirty days after giving such no- 
tice. McRobert v. Bridget, 168 Iowa 
28, 149 NW 906. 

97. Howard v. Davis, (Okl.) 168 
P 429; Gardner v. Kime, 20 Okl. 784, 


95 P 242; Smith v. Finger, 15 Okl. 
120,-79. P7592 
98. Shuver v. Klinkenberg, 67 


Iowa 544, 25 NW 770. 


99. Douglass v. Whitaker, 32 Kan. 
381, 4 P 874; New v. Collins, 21 Okl. 
430,°96 P 607. 

1. Douglass v. Whitaker, 32 Kan. 
381, 4 P 874; New v. Collins, 21 Okl. 
430, 96 P 607; Gardner v. Kime, 20 
Okl. 784, 95 P 242. 


“In order for lapse of time to op- 
erate as a waiver of a notice given 
under the statute involved, the in- 
‘terval must be sufficient to show a 
purpose to abandon the proceeding.” 
Pyle v. Western Union Tel. Co., 85 
Kan. 24,.29, 116 P 229. 

[a] A delay of ten months or 
more after giving notice before bring- 
ing suit is unreasonable and necessi- 
tates the giving of a new notice. 
Douglass v. Whitaker, 32 Kan. 381, 
4 P 874; New v. Collins, 21 Okl. 430, 
96 FP 60%. 

-  [b] What is not unreasonable de- 

lay.—(1) An action will be sustained 
which was begun twenty-seven days 
after the notice had been given. Best 
Wie raAZien,, On OKA: boy) SO) mee: dill), 
(2) A delay of two months and a 
half in the commencement of for- 
‘cible entry and detainer after the 
statutory notice is not fatal to 
proceeding, where no injury to 
opposite party resulted from the de- 
lay and where he would have de- 
rived no benefit from a new notice. 
‘Pyle v. Western Union Tel. Co., 85 
Kan. 24116 P 229. 

2. Mecham y. McKay, 37 Cal. 154; 
Doss v. Craig, 1 Colo, 177; Huftlain 
v. Misner, 70 Ill. 205; Beauchamp 
v. Runnels, 34 Tex. Civ. A. 212, 79 
Sw 1105. 

3. Lehman vy. Whittington, 8 Ill. 
A. 874 


[a] A demand made one day be- 
fore the complaint is filed is suffi- 
cient when not otherwise provided 
for by statute. Beauchamp v. Run- 
nels, (Tex. Civ. A.) 79 SW 1105. 

4. Mecham v. McKay, 37 Cal. 154. 

5. Gibbs v. Van Derslice, 134 Ill. 
Ay 183. 

6. In action by landlord against 
tenant see Landlord and Tenant [24 
Cyc 1424]. 

7. See supra § 39 et seq. ; 

8. Rzepecka v. Urbanowski, 114 
Mise. 30, 185 NYS 389; Vance v. 
Ferguson, 101 S. C. 125, 85 SE 241. 

9. Middleton v. Georgetown Mer- 


Set-Offs, 


FORCIBLE ENTRY AND DETAINER 


within a reason- 
for an unreason- 


statute the time 


statute,’ it is not a defense to actions brought under 
these statutes that defendant held title to the land 
himself,’ or that title of plaintiff was acquired in 
violation of law. 
are purely actions at law not involving the exercise 
of equitable jurisdiction,?® unless there is special 
statutory authority therefor,+ equitable defenses are 
not available in these actions.” 
fense that the entry by defendant was made in good 
faith,!’ that plaintiff had leased the premises to 
one with whose right defendant does not connect 
himself,1* that the premises had been leased for an 
immoral purpose,’ that plaintiff conveyed his inter- 


Furthermore since these actions 


So it is not a de- 


est to a third party pending suit,!® that plaintiff 


and Counter- 
rules heretofore 


cantile Co., 117 Miss. 134, 77 S 956. 
See supra § 39. 

10. O’Brien v. O’Brien, 195 Ill. A. 
346; Hibbard v. Claycraft, 32 Okl. 
160, 121 P 198. See supra § 39. 

11. Adcock v. Lieber, 51 Colo. 373, 
117 P 993; Keystone Coal, etc., Co. v. 
Hall, 83° W. Va. 287, 98° SH 572. 

[a] In Colorado where defendant, 


entitled to specific performance of 
plaintiff’s contract to execute a lease 
of the property in question for three 
years, defendant was entitled to 
plead and prove such facts as a 
defense to the action of unlawful 
detainer, under Rev. St. (1908) 
§ 2612, providing that defendant’s 
answer shall set forth all the facts 
entitling him to possession, as such 
facts included any that would en- 
title him to possesion at-law or in 
equity, although he could not com- 
pel specific performance of the con- 
tract to execute the lease in such ac- 
tion. Adcock v. Lieber, 51 Colo. 373, 
a Uli (ool BIEN RY 

{b] In Virginia and West Vir- 
ginia (1) th® same equitable de- 
fenses are available to defendant in 
unlawful entry and detainer as are 
authorized by statute as . defenses 
in actions of ejectment. Locke v. 
Frasher, 79 Va.. 409; Dobson v. Cul- 
pepper, 23 Gratt. (64 Va.) 352; Wil- 
liamson v. Paxton, 18 Gratt. (59 Va.) 
475; Brumbaugh vy. Sterringer, 48 
W. Va. 121, 35 SH 854. (2) Never- 
theless, an executory contract for 
the purchase of real estate (Brum- 
baugh v. Sterringer, 48 W. Va. 121, 
35 SE 854) (3) or a contract of lease 
purporting to create a life tenancy 
(Keystone Coal, ete., Co, v. Hall, 83 
W.. Va... 287, 98 SH 572) (4) is not 
available as a defense in an action 
of unlawful entry and detainer un- 
less in writing. It was said, “the 
statute permitting this equitable de- 
fense goes no further than to permit 
a defense at law under an executory 
contract in writing. Without the aid 
of this statute it would take legal 
title to make a valid defense, and 
the courts will not permit the de- 
fense relied upon here to be effective, 
unless it comes within the purview 
of the statute permitting it” (Key- 
stone Coal, etc., Co. v. Hall, 83. W. 
Va. 287, 98 SE 572). 

12. Ark.— Brockway v. Thomas, 
86 Ark. 518. 

Tll—Jones v. Jones, 281 Ill. 595, 
117 NE 1013; St. Louis Nat. Stock 
Yards v. Wiggins Ferry Co., 102 Ill. 


514: O’Brien v. O’Brien, 195 Tll. A. 
346: “Knox ‘v.)sHuntet) W500) Ty gAC 
392; Illinois Cent. R. Co. v. Baltimore 
etex CO. -23)_ ll AC ood 
Ky.—Jones v..Com., 104 SW 782, 


31 Kyl 1r4s. eit =Gyels 
Me.—Jewett v. Mitchell, 72 Me. 28. 
Miss. — Middleton v. Georgetown 

Mercantile Co., 117 Miss. 134, 77 S 

956; Home Mut. Bldg., ete., Assoc. 

v. Leonard, 77 Miss. 39, 25 S 351. 
Oh.—Carey v. Richards, 2 Oh. Dec. 


in a suit for unlawful detainer, wasq 


held title as trustee where under the trust he was 
entitled to possession,!? that plaintiff abandoned the 
land after defendant’s entry,'® that defendant has 


(Reprint) 630, 4 WestLMonth 251. 
Contra Dennis v. Hanson, 12 Oh. 
Cine Cr 445% 


Okl.—Hibbard v. Claycraft, 32 Okl. 
160, 121 P 198; Brennan v. Shanks, 
24 ORI 563," 103e PST 0b Dysart ave 
Enslow, 7 Okl. 386, 54 P 550. 

W. Va.—Brumbaugh v. Sperringer, 
48 W. Va. 121, 35 SE 854. 

But compare Stone v. Blanchard, 
87 Nebr. 1, 126 NW 766 (‘‘An equi- 
table title to real estate and posses- 
sion thereunder may be shown as a 
defense in an aetion of forcible en- 
try and detainer. A justice of the 
peace has no jurisdiction to try such 
a title’). 

fa] Rule applied. — (1) The rule 
has been applied to a defense that 
plaintiff was estopped to revoke the 
license under which defendant held 
the premises. St. Louis Nat. Stock 
Yards v. Wiggins Ferry Co., 102 Tl. 
514, (2) An, estoppel in pais af- 
fecting a permanent interest in land 
can be availed of only in a court of 
equity, and cannot be, raised in 
an action for forcible entry and 
detainer.. Knox  v. Hunter, 150 
TUS A ee QL CS) Defendant’s equi- 
table right to have deed to 
plaintiff set aside cannot be tried 
in a forcible entry and detainer 
action. Jones v. Jones, ‘281 Ill. 595, 
117 NE 1018; Windett v. Hurlbut, 
115 Ill. 408, 5 NE 589. (4) That a 
bill in equity to*decree title and 
specific performance was pending is 
not an available defense. Shepherd- 
son v. McDole, 49 Ill, A. 350. 

13. California Bank v.: Taafe, 76 
Cal. 626, 18 P 781; Voll v. Hoilis, 60 


Cal. 569; Randall v. Falkner, 41 
Cal. 242; Gore v. Altice, 33 Wash. 
335,74 P 556: See also supra § 39. 

[a] Tlustration.—The facts, that 


the land in dispute is a part of the 
public domain, that it has been 
withdrawn from entry and sale, and 
that defendant, by the advice of his 
attorney and the United States land 
officers, entered upon it for the pur- 
pose of securing a prior right to a 
homestead, and with a bona fide in- 
tention to acquire such right as soon 
as the land might be open to entry, 
do not justify an entry upon the 
actual occupancy of another, and are 
no defense in an action of unlawful 
deenueh: Randall vy. Falkner, 41 Cal. 


14. Yosemite Valley, ete. Grove 
yee Barnard, -98—Cak) i. 1.994738 laa 


-15. King v. Wilson, 1 Nebr. (Un- 
off.) 98, 95 NW 494. 

16. Kelsey v. Palmer, 184 Ill.’ A. 
see Golden vy. Menker, 132 Ill. A. 


17... Meier: v, Hilton,..257 Tl. 274; 
100 NE 520. 

18. Spellman v. Rhode, 338 Mont. 
21, 27, 81 P 395 (‘‘Defendant could 
not be heard to say that any act of 
the plaintiff subsequent to the forci- 
ble entry induced him to make forci- 
ble entry’’). 


Vv. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 90] 


yielded up or lost possession of a part of the prem- 
ises,’® that defendant has become bankrupt during 
the pendency of an appeal by him,?° that possession 
of the premises was delivered to plaintiff after in- 
stitution of the suit in the absence of proof of 
settlement,*! that plaintiff rezained possession of the 
premises pending an appeal by defendant,?? that a 
corporation plaintiff has so conducted its affairs as 
to subject it to a quo warranto by the state,?* that 
defendant did not refuse to quit possession, if it 
appears that he holds over an unreasonable length 
of time after demand,?* that defendant in commit- 
ting the acts complained of was acting in the ¢a- 
pacity of agent and, not in his own right,2> or that 
plaintiff has been guilty of the same wrong toward 
defendant.?® So under a statute making a year’s 
possession immediately preceding the filing of the 
complaint a defense unless the estate in the premises 
be ended, an answer alleging that defendant had 
been in the quiet possession of the premises for more 
than a year before the filing of the complaint, but 
which fails to allege that the estate therein is not 
ended, presents no defense.?* An answer setting up 
that the land had been leased to defendant for an 
unexpired three-year term in consideration that de- 
fendant put the land under cultivation, that defend- 
ant was performing the agreement, and that plain- 
tiff purchased with notice of defendant’s rights 
19. Oyster Bay v. Jacob, 109 App. 
Div. 613, 96 NYS 620. 
20. Lomax v. Spear, 51 Ala. 532 


(the action being ex delicto and not 
ex contractu). ° 


ters which 
only.”’ 
(Ky.) 334. 


[a] 


21. Hickox v. Armstrong, 181 Til. 
A. 107; Patterson v. Graham, 40 Ill. | ceeding 
A. 399 [aff 140 Ill. 531, 30 NE 460]; |v. Com., 104 SW 
Bell v. Bruhn, 30 Ill. A. 300. 31. 


FORCIBLE ENTRY AND DETAINER 


operate in 
Jones y. 


Illustration.—The defense of 
equitable estoppel 
on the trial'of the traverse in a pro- 
in forcible detainer. 

782, 31 KyL 
See cases infra this note; and 
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states a meritorious defense.?8 

An unsuccessful contestant for government land 
who, during the contest, has made improvements up- 
on the land, is not entitled to hold possession until 
the improvements are appraised and paid for under 
the Occupying Claimant’s Act, and such a defense 
eannot be made in an action for forcible entry and 
detainer.*° . 

Matter in abatement only is not available as a 
defense in some-jurisdictions.*° In others the right 
to plead matter in abatement is recognized,*! put 
being a defense of a dilatory nature is not favored 
and the party seeking to avail himself of it must 
plead it as soon as practicable or it will be waived.*? 

Set-off, counterclaim or recoupment. Under the 
statutes of some jurisdictions, defendant cannot in 
this class of actions file a set-off or counterclaim of 
any character,®* or any cross demand in the nature 
of a recoupment.** And it has been held that if it 
is conceded that a counterclaim may be filed in pro- 
ceedings of this nature a counterclaim which requires 
cross judgments to be rendered at law for relief 
which is only appropriate to a court of chancery is 
not permissible.** Under statutes of some states no 
counterclaim can be pleaded in a justice’s court ex- 
cept as a set-off for rent or damages in cases where 
judgment for rent or damages is claimed.®* De- 
fendant cannot counterclaim damages resulting from 


ance of an action of forcible detain- 
er with respect to the same prem- 
ises since the former suit involves 
the question of title and the latter 
the right of possession only. Merki 
Vieevierkivn L138 Ml, AS 508) fatty 202 aie 
B22 NO) 2 

[ec] Pendency of action by a party 
not entitled to maintain.—Pendency 


abatement 


Overton, 4 Bibb 


is not available 


Jones 
1148. 


[a] Reason for rule. — “A plain- note 32. of an action to quiet title by one 
tiff has the right to pursue his pro- [a] The pendency of a prior ac-| who had merely been granted an 
ceeding to judgment after he has,/tion (1) is a defense in an action]|equity of redemption and _ hence 


pending the action, obtained posses- 
sion, for the purpose of fixing la- 
and no further. 


of forcible entry and detainer to the 
same extent as in any other action, 
Bond vy. 


could not maintain the action can- 
not be pleaded in abatement of an 
action of unlawful detainer. Miller 


bility cn the ‘appeal bond for the 
wrongful detention of the premises.” 
Patterson v. Graham, 40 Ill. A. 399, 
404 [aff 140 Ill. 531, 30 NE 460]. 


22. Beck v. Glenn, 69 Ala, 121; 
Lomax v. Spear, 51 Ala. 552. 
23: Home Mut. Bldg., etc., Assoc. 


v. Leonard, 77 Miss. 39, 25 S 351. 


24 Floyd v. Ricks, 11 Ark. 451. 

25. Luling v. Sheppard, 112 Ala. 
588, 21 S 352. 

26. Bibby v. Thomas, 131 Ala. 
350, 31 S 4382. 

27. Bellingham Bay, etc., Co. v. 


Strand, 1 Wash. 133, 23 P 928. 

2g. Cady v. Pack, 135 Ark, 445, 
205 SW. 819. ' 

29. Howe v. Parker, 18 Okl. 282, 
90 P 15; Cook v. McCord, 13 OKI. 
506.05", 294: 

30. Jones v. Com., 104 SW 782, 
$1 KyL 1148; Jones v. Overton, 4 
Bibb (Ky.) 334. And see Alexander 
v. Reed, 3 T. B. Mon. (Ky.) 246, 247 
(‘after issue is made by a traverse 
of the inquisition, an enquiry into 
matters which operate in abatement 
only are excluded’’). 

“Pleas in abatement are unsuit- 
able to the object and character of 
a procedure which was_ instituted 
for summary and preventive justice, 
by placing parties in statu quo, until 
their rights shall have been prop- 
erly sought or settled.” Boucher v. 
Williamson, 1 Dana (Ky.) 227. | 

*It is plain from the provisions 
of the act of assembly giving this 
remedy for the restitution of the 
possession of lands, that mere mat- 
ter of abatement is not an available 
defence: for there is not only no 
mode pointed out by which advan- 
tage might be taken of it, but the 
proceedings required to be had be- 
fore the justice of the peace, as well 
as the nature of the issue made up 
by a traverse of the inquisition, evi- 
dently excludes all inquiry into mat- 


White, 24 
Kan. 45; McLain v. Nurnberg, 16 N. 
D. 188, 112 NW 245; Lowry v. Mit- 
chell, 14 Okl. 241, 78 P 379. See also 
Abatement and Revival §§ 38-166. 
(2) Plaintiff in forcible entry and 
detainer recovered judgment before 
a justice for possession of certain 
premises and rent, and defendant ap- 
pealed, giving a supersedeas bond 
conditioned to pay plaintiff for any 
loss and rent during detention of 
the premises, and while such appeal 
was pending plaintiff commenced an- 
other action» for possession and for 
rent from the time of the recovery 
in the former action. It was held 
that the pendency of the former ac- 
tion was a bar to the second, the 
two causes of action being identical. 
McLain v. Nurnberg, 16 N. D. 138, 
112 NW 245. (3) An action of for- 
ecible entry and detainer will not 
lie to recover.possession of a tract 
of land in a case where plaintiff in 
such procedure had an action of in- 
junction then pending against the 
same defendant, the object and pray- 
er of which is to perpetually enjoin 
defendants from interference with 
plaintiff’s complete use and enjoy- 
ment of the same. Lowry v. Mit- 
chell, 14 Okl. 241, 78 P 3879. Appa- 
rently contra Richardson v. Penny, 
6 Okl, 328, 50 P 231. (4) Complain- 
ant having set up his entire title 
and claim to property in controversy 
in an answer in an equity suit 
brought by defendants to have the 
deed under which plaintiff claimed 
declared a mortgage, the court 
should have dismissed or abated an 
action for unlawful detainer brought 
by complainant to recover the same 
property during the pendency of the 
equity suit. Reitze v. Humphreys, 
63 @olowi71) [25, BP» 522. 

[b] The pendency of an action of 
ejectment dges not bar the mainten- 


v. Hill, 14 Colo. A. 367, 60 P 194. 

[d] The pendency of an action 
to quiet title in the common pleas 
will “not oust the J. P. from jur- 
isdiction in a forcible detainer pro- 
ceeding instituted before him by the 
defendants in such action,” in ref- 
erence to the same premises. Glad- 
well v... Hume, 18 Oh. Cir. Ct. 845, 9 
OB. \Cirse Dee. T16%e 

[e] Termination of prior action 
by nonsuit.—A motion in a suit of 
forcible detainer to dismiss same 
because of the pendency of a prior 
suit is properly denied, where plain- 
tiff after the institution of the sec- 
ond suit but before judgment took 


a nonsuit in the former suit. MHor- 
vitz v. Shanfeld, 198 Ill. A, 254. 
32. Beck’ v.. ‘Glenn, 69) Ala. 121; 


Stiles.v. Homer, 21 Conn. 507; Huf- 
talin v. Misner, 70 Ill. 205; Sanchez 
Wem mitlina) a elas Nene Vinticio Ss 

33. Kelly v. Teague, 63 Cal. 68; 
Abrams v. Watson, 59 Ala, 524; War- 
burton v. Doble, 38 Cal. 619; Mark v. 
Schumann Piano Co., 105 Ill. A. 490. 
See also Spellman v. Rhode, 33 Mont. 
2128, Slee 395 Cle thes plaimtict 
should succeed in this action, and 
recover a -judgment ‘authorizing a 
restitution to him of the _ property, 
and the defendant should succeed 
upon his counterclaim, there would 
be two independent judgments, 
neither of which could in any way 
interfere with or affect the execu- 
tion of the other. Such a condition 
is not contemplated by the sections 
of the Code of Civil Procedure (sec- 
tions 690, 691, 692) providing for 
counterclaims’). 

34. Abrams v. Watson, 59 Ala. 
524; Geiger v. Brown, 167 Ill. A. 


534 

35. Collins v. Karatopsky, 36 Ark. 
316. 

36. Vidger v. Nolin, 10 N. D. 353, 


a2 [26C.3] FORCIBLE ENTRY AND DETAINER = 5§ 90-91 


2 wrometul evietion under the writ isswed im am 2c 
tiom of forcible entry and detamer, huir must resort 


te a separate action om ithe bond” 


[S$ 91] BH. Jurisdiction 1. In Geperal Asa | 
rule oriemal jurisdiction of actions of tis character 
is given to courts of justices of the peace or to courts | 
of like inferior amd limited jurisdiction,* such as 
eourts, 


court commissioners,” proebaie 
courts? mumicipal courts withm 


mits of them respective mumierpalities, police courts” 
of eities ef a desigmated elass;** and where this is 
so, thenrr powers and duties are defined by ihe par- 
tieular statute respecting foreible entries and de | 
taimers amd not by the statwie definmg and Imiting 


87 NW 5935 Bameo Territorial 
Agricola vw. Arvela, 
a7. Owens 


», 7 Porta Rico 5351. 
vw. Swanton, 25 Wash 


591, 9 S 386; Nicrosit + 
Ala 299, 8 S 561; Lykes v. 
oi iar 461, 8 S 71; Weldem w. Schios- 

ser, T# Ala. 353. 

Colo.— Hamill w. Clear Creek 
Coumty Bank, 22 Colo. 384, 45 P 411; 
Keiley w. Andrew. 3 Colo. A. 122, 32 
P WSs 

Comm.- haus. Bamk w. Tarbox, 
20 Comm. 510. 

Ind —Short w. Bridwell, 15 


lowa.—Eastom v. Filemine, 
205, 1 NW 624; Dicks_w. 
Towa. 3380. 


i 


Yi 


| 


the jurisdiction of such “qoute generally.*® In some 
states this original jurisdiction of justices of the 


peace and like courts is exelusive;** in others courts 


county | 


he territertal b- 


Staiutes justices 
beem given jurisdiction of this class 
of actions. 

| [bo] Im North Carolima a justice 


lof the peace has no jurisdiction of 


|am 2etiom of forcible entry and de- 


| 


i 


Kam.— Armour Packimg Co. v. | 


Bowe, 62 Kam 587, G4 P 42 
Me—Larabee w. Brown, 38 Me 
492. | 
w. State, 89 Mad 424, 
432 4 T69. 


Mimn—Stome w. Bassett, 4 Minn 
258 Amd see Hoffman w. Parsons, 
27 Minn. 236. 6 NW 797 (holdimg that 
2 justice of the peace of 2 town 
im Ramsey county mey properly, 
withim his own town, issue a2 sum- 
mons amd entertain 2 proceeding im 
foreible entry and detaimer, although 
the parties to the proceedimgs re- 


Side im the city of St. Paul, and | 


the premises which are the subject | 


of the proceedings are withim the 
lhmits of such city)- 

Miss=—Ragam v. Harrell, 52 Miss. 
Z18- Rabe vw. Fyler, 18 Miss. 440, 48 
AmD 763. 

Nebr.— Armstrome w. Mayer, 
Nebr. 423, #3 NW 401; Bleehford v-. 
44 Nebr 829, 62 


OEL —Ball vw. Dameer, 44 Oki il4 
143 P 855; Northenutt v. Bastable, 39 
OkL 124, 134 P 422; Hibbard v. 
Clayeraft, 22 Okl 160, 121 P 198; 
Welchi vw. Johnson, 27 Okl. 51%, 112 
P 989- Lymn v- Jackson, 26 Okl_ 852. 
110 P 727: Wamsellous vw. Hueme, 26 
Oki 243, 108 P 1102; Lymn v. Jack- 
som, 26 Oki. $52, 110 P 727; Crump 
w. Pitchford, 24 Okl. 808, 104 P 911; 
Zahm w. Obert, 24 Okl 159, 103 P 
702: MeDonald vw. Stiles 7 Ok 327 
54 P 487. 

Or—Wolf 
80 P 419, 
Heimey v- 
1033. 

Philippine. — eee Vv. 
Taz. 
W. 
«Civ. A.) 174 Sw 293. 

Wt—Bariton v. Learned, 26 Vt. 192 


fer w- Burst, 47 
32 P 20, 
Heiney, 43 


Or. 
8 AnmmCas 
Or. 577, 


156, 
725; 


Villa- 


Benavides, 


(a single magistrate has jurisdic- 
tion). 

W-. V2a— Rathbone Oil Tract Co. v. 
Rauch, 5 W. Va. 79. 


Carney, & Wis. 

fal iz epee (i) umder the 
early statutes 2 justice of the peace 
had m9 jurisdiction in forcible entry 
and detaimer cases. Ex p. Putnam, 
TT. OU. P. Charlit 76. (2) Under later 


| Philippine 310; 


tzimer. simee umder the statutes of 
that stete defendant may always 


raise 2 question ef title Im such 
eases and the justice could de noth- 


ime but dismiss the complaint. 
Perry vw. Shepherd, 78 N. C. 83; At- 
lamtie, etic, BR. Co. v. Johnston, T0 


N. CL S28. 509; 
70 N. CG 2360. 
fe] Im Pennsylvania under 


State v. Yarborough, 


an 


might, 


51 Iowa | Upem a view of the force, make a 
‘Hatch, 10 |) record of the forcible holding, 


and 
| ime and commit the offender, but he 
or they could not meddle with the 
| possessiom without the intervention 
of 2 jury. Blythe v. Wright, 2 
Ashm 429%. 1 
[a] Im the Philippimes (1) jus- 
|\liees of the peace have exclusive 
and original jurisdiction in.actions 
of forcible entry and detainer for a 
|period of one year after the illegal 
detention commenced. Lucido v. 
Vita, 25 Philippine 414; Gutierrez v. 
Rosario, 15 Philippine 116; Roman 
Catholic Chureh v. Familiar, 11 
Ledesma v. Marcos, 
9% Philippine 618; Alonzo yv. Munici- 
pality of Placer, 5 Philippine 71. 
(2) Om the other hand justices of 
the peace have no jurisdiction to 
hear and determine this class of ac- 


| tiems when more than one year has 


60 | 
| ario, 
NW | 


| 


| 


| 


expired from the commencement of 
the illegal detention. Lucido v. Vita, 
25 Philippime 414; Gutierrez v. Ros- 
15 Philippine 116; Roman 
Catholic Church v. Familiar, 11 
Philippime 310; Ledesma v. Marcos, 
% Philippime 618; Alonzo v. Munici- 
pality of Placer, 5 Philippine 71. 

40. Bulter v. Bertrand, 97 Mich. 
59, 56 NW 342; Hyndman v. Stowe, 
% Utah 23, 33 P 22T. 

{a] The mere filing of a plea 
of title by defendant in summary 
proceedings before a circuit court 
commissioner to recover possession 
of real property does not oust such 


| commissioner of jurisdiction, but he 
|loses jurisdiction only when : 
pears that the. question of title is 


it ap- 


necessarily involved. Butler v, Ber- 
trand, 97 Mich. 59, 56 NW 342. 

41. Anderson v. Fergeson, 12 OKl. 
307, TL P 225; McClung v. Penny, 11 
OKL 474, 69 P 499 (under statute con- 
ferring on probate courts “all the 
ordinary powers and jurisdiction of 
|jastices of the peace’’). 

42. Peo. v. Kern County, 45 
679; Johmson v. Chely, 43 Cal. 
Stoppelkamp v. Mangeot, 42 Cal, 
Calderwood v. Peyser, 42 Cal. 
Brummagim y. Spencer, 29 Cal. 
Caulfield v. Stevens, 28 Cal. 
Jenkins v. Tynon, 1 Colo. A. 133, 24 
P 8393; State v. Gardner, 22 Fla. 14; 
Uh! v. Penee, 11 .Nebr.. 316, 9 NW 
41; Blaco v. Haller, 9 Nebr. 149, 1 
NW 978. 

[a] In Kentucky the county court 


of the peace have | 


|early statute which substantially re- | 
Ind. j enacted previous statutes on the sub- 
211; Bartom v. Osborm, 6 Blackf 145_] ject, a justice or justices 


of general original jurisdiction have also original 
jurisdiction of these summary proceedines.** 
it will be seen that in some localities these courts 
bave both appellate and coneurrent original jurisdic- — 
tion im this elass of ecases.*$ 
of these courts of general jurisdiction have execln- 
sive jurisdiction ‘of this class of actions.*®? When it 
develops from the pleadings 
denee that title is the only issue involved, the action 
sheuld be dismissed.*° 
statutory provisions question of title may be ad-- 


Thus 


In other states some 


or uneontroverted evi- 


And if by virtue of special 


has, no jurisdiction. Johnson y. Er- 


| wine. 3 Mete. 251. 

43. Woodside v. Wagg, 71 Me. 
207; Larabee v. Brown, 38 Me. 482. 

44. Allen v. Moore, 173 Ky. 394, 
i191 SW 93. 

45. Savage v. Carney, 8 Wis. 162. 

46. °D. C= 5 rewn v. Slater, 238 
App. .51, 

tea vy. Fleming, 51 Iowa 
305, 1 NW 624 


Kan. Wideman y. Taylor, 63 Kan. 
884, 65 P 664; Armour Packing Co. 
We Howe, 62 Kan. 587, 64 P 42. 

Ky.—Johnson v. Edwine, 3 Metc. 


251. 
Mo.—MeQuoid v. Lamb, 19 Mo. A. 


| 153. - 
Nebr.—Armstrong y. Mayer, 60 
Nebr. 423, 83 NW 401. 
Okl—MeDonaid v. Stiles, 7 Okl. 
327, 54 P 487. 
Or.—Thompson v. Wolf, 6 Or. 308. 


[a] Im Mlinois the jurisdiction of 
the justices of the peace was for- 
merly exclusive. Ginn v. Rogers, 9 


Ti. 131 

47. State v. Gardner, 22 Fla. 14; 
Davis v. Hamilton, 53 IT. A. %4;, 
Witz v. Haynes, 43 Ind. 470. 

[a] Statutes conferring 
tion necessary, — Jurisdiction 
these summary 
ings does not belong to the superior 
courts by virtue of their general 
common-law jurisdiction. Tt 
quires something in the constitution 
or statutes to confer such jurisdic- 
tion. Townsend v. Brooks, 5 Cal. 
52; Ginn v. Rogers, 9 Tl. 131. 

48. Davis v. Hamilton, 53 Th A. 


94. 
49. See statutory provisiens, 
In Arkansas qd) circuit 


of 


[a] 
courts have jurisdiction in forcible 
entry and detainer. Halliburton vy. 
Sumner, 27 Ark, 460. (2) And it has 
been held that a statute conferring 
jurisdiction on justices of the peace 
is unconstitutional. McLain v. Tay- 
lor, 4 Ark. 147. 

[Tb] In Nevada (1) under the con- 
stitution and statutes, district courts 
and not justices of the peace have 
original jurisdiction of actions of 
forcible entry and detainer. Peacock 


v. Leonard, 8 Nev. 84; Hoopes v. 
Meyer, 1 Nev. 433; Armstrong v. 
Paul, 1 Nev., 134. (2) But it was 


held that ‘the courts of justices of 
the peace continue their jurisdiction 
of such cases until the organization 
of the district courts under the State 


authority.” Armstrong vy. Paul, 1 
Nev. 134. 
{c] In the Philippines. --— (1) 


Courts. of first imstanee have no 
original jurisdiction where the ques- 
tion of illegal possession only is in- 


volved until after the expiration of | 


one year from the date of the illegal 
possession. Lucido y. Vita, 25 Phil- 
ippine 414, (2) But if the action 
is not brought until after the ex- 
piration of one year the court of 
first instance has exclusive jurisdic- 
tion. Espiritu v. Deseo, 1 Philip- 


pine 225. 
50. Bowman v. Goodrich, 94 
696, 144 NW 240; Comstock 


Nebr. 
v. Cole, 28 Nebr. 470, 44 NW 487; 


Por later casez, developments and changes in the law see cumulative Annotations, same title, page and note number. 


statutory proceed-_ 


rah 


< 


§§ 91-97] 


judicated in actions brought under the forcible entry 
and detainer statutes,®*! an action involving title 
brought in a court without jurisdiction to try ques- 
tions of title must be removed to a court which pos- 
sesses jurisdiction.®? 

[§ 92] 2. Strict Compliance with Statutes. The 
action being a spécial statutory proceeding, summary 
in its nature, and in derogation of the common law,°? 
it follows that the statute conferring jurisdiction 
must be strictly pursued in the method of proced- 
ure prescribed by it, or the jurisdiction will fail to 
attach, and the proceeding will be coram non judice 
and void.5+ And where jurisdiction is conferred on 
courts of superior jurisdiction,®®» they exercise a 
special, statutory, and extraordinary power and 
stand upon the same footing and are governed by 
the same rules as courts of limited and inferior ju- 
risdiction.®°®> There is no presumption in favor of 
the record.5* It must appear that the statutory 
remedy was strictly pursued and the facts which 
give jurisdiction must appear affirmatively on the 
face of the record, otherwise the proceedings will 
be not merely voidable, but absolutely void, as being 
coram non judice.°® 

[§ 93]. 3. Value of Property in Controversy. The 
jurisdiction is not affected by the value of the 
property, the possession of which is sought to be re- 
covered.°? And it has been held that in an action 
for forcible entry and detainer the jurisdiction of 
justices in the matter of damages is not limited to the 
amount specified as the limit of their jurisdiction in 
civil actions generally.®° 
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[§ 94] 4. Abandonment of Premises by De- 
fendant.°! Where pending the trial, no question of 
damages being involved, it is made to appear after 
issue joined that defendant abandoned the premises 
and his claim to possession thereof, the court is 


- without jurisdiction to proceed further and render 


judgment for plaintiff.%? 

[§ 95] 5. Improper Allegations as to Title. Im-s 
proper and unnecessary, allegations as to title, 
whether made by plaintiff or defendant, do not de- 
prive the court in which an action is properly 
brought of jurisdiction.’ 

f§ 96] I. Venue. Where the territorial juris- 
diction of a justice is coextensive with the county, 
he may try a case in any township in the county. 
Where a statute provides that the action may be 
prosecuted before a justice in the precinet in which 
the property is situated, such action must be or- 
dinarily brought in the precinet where the property 
is situated;°° but it has been held that when there 
is no justice of the peace in .the precinct where 
the premises are situated, able or qualified by law 
to act, the action may be brought before a justice 
of the peace in any adjoining precinct.° The grant 
of concurrent jurisdiction to two states over a river 
forming a common boundary does not authorize the 
bringing of the action in one of these states for the 
recovery of lands situated anywhere within the ter- 
ritorial limits of the other.®7 

[§ 97] J. Time to Sue and Limitations. . Or- 
dinarily the forcible entry and detainer statutes 
prescribe the time within which actions based on 


Grohousky v. Long, 20 Nebr. 362, 30 
NW 257; Myers v. Koenig, 5 Nebr. 
419; Jenkins v. Jeffrey, 3 Wyo. 669, 
29 P1386. 


[a] Mere denial of plaintiff’s title 


in the answer is not. sufficient. 
Where the petition states a cause 
of action the trial should proceed 
until ic clearly develops that title is 
the only issue. Smith v. Kaiser, 17 
Nebr. 184, Pettit. v. 
Black, 13 Nebr. NW 841; 
Jenkins v. Jeffrey, 3 Wyo. 669, 29 P 
186. 

51. See supra § 40. 

52. Murry v. Burris, 6 Dak. 170, 
42 NW 25; Cushing v. Danforth, 76 
Me. 114; Abbott v. Norton, 53 Me. 
158; Bridwell v. Bareroft, 2 Oh. Dec. 
(Reprint) 697, 4 WestLMonth 617; 
Williams v. Wait, 2 8S. D. 210, 49 
NW 209, 39 AmSR 768. 


58. See supra § 39. 

54, Ark.—EHx p. Gilbert, 93 Ark. 
80% 124) SW 7625" Walker.’ v... Mc- 
Gill, 40 Ark. 38; Sumner v. Spen- 
eer, 9 Ark. 441. 

Cal buncst vere itens. Vole Cal. 
189. 

Ill.— Fitzgerald v. Quinn, 165 Il. 


354, 46 NE 287; French v. Willer, 
126 Ill. 611, 18 NE 811; Benjamin v. 
Allison, 201 Ill. A. 34; Ladd v. Ladd, 


168 Ill, A. 302; Whitehill v. Cooke, 
140 Tll. A. 520; Burns v. Nash, 23 
Tl! Ay 52. 

IMew—Boston, ete; BR. Co. ive Dur- 
gin, 67 Me. 268; Treat v. Dent, 51 
Me. 478. 

Mo.—Purcell v. Merrick, 172 Mo. 
Ane 4258) Swi) 27854 Gideon * Vv. 
Hughes, 21 Mo. A. 528. 

N. J.—Colkins v. Wheaton, 85 N. 


J. L. 508, 89 A 1004, 

Nga luincoln ) Drust) Co. .v-y Elut- 
chinson, 65 Misc. 590, 120 NYS 811. 

Wash.—State v. Pierce County 
Super. Ct., 102 Wash. 215, 172 P 826; 
Big Bend Land Co. v. Huston, 98 
Wash. 640, 643, 168 P 470; Smith v. 
Seattle Camp No. 59 W. W., 57 Wash. 


556, 107 P 372. 
This “is an elementary rule of 
universal application in actions of 


this character.” Big Bend Land Co; 
v. Huston, supra. 


[a] Thus (1) “if the action is 


for a forcible entry and detainer, 
the affidavit must correspond with 
that form of action; if for unlawful 
detainer, it must be framed accord- 
ingly.” Sumner vy. Spencer, 9 Ark. 
441, 442. (2) Inanaction of unlawful 
detainer under the statute, the pos- 
session of the land by defendant and 
those claiming under him cannot be 
disturbed unless their rights are 
protected by a bond, and the court 
has no authority to order the land 
rented during the pendency of the 


suit. Ex p. Gilbert, 93 Ark. 307, 124 
SW 762. 
{b] The jurisdiction of a justice 


of the peace must affirmatively ap- 
pear in an action of forcible entry 
and detainer. .McQuoid v. Lamb, 19 
Mo. A. 153. 

55. See supra § 91. 

56. Burns v. Nash, 23 Ill. A. 552. 

57. Burns v. Nash, 23 Ill. A. 552. 

53. Burns v. Nash, 23 Ill. A. 552. 

[a] A judgment entered by con- 
fession under a power of attorney 
and cognovit in a forcible detainer 
suit is unauthorized by law and void. 
In such case the court acquires no 
jurisdiction of the person of de- 
fendant by the filing of the cog- 
novit in pursuance of the warrant 
of attorney, and such a proceeding is 
in a court of record as irregular 
and unauthorized as it would be in 
a justice’s court. French v. Willer, 


126 Ill. 611, 18 NE 811, 9 AmSR 

651, 2 LRA 717; Burns v. Nash, 23 

Til, A. 552. 
59. Kelly v. Hallack Lumber, 


etc., Co., 22 Colo. 221, 43 P 1008. 
[a] Constitutionality of statutes. 
—There is nothing in the suggestion 
that the jurisdiction conferred on 
justices of the peace by the legisla- 
ture, in proceedings of unlawful de- 


tainer, iS violative of the constitu- 
tion. In such cases the value of 
the premises is totally immaterial. 
Beck v. Glenn, 69 Ala. 121. 

60. Silvey v. Summer, 61 Me. 
} 253. 

61. Delivery of premises to plain- 


tiff after commencement of suit as a 
defense see supra § 90 text and note 
19. : 

Loss of possession of part of 


premises as a defense see supra § 90 
text and note 19. 


62. Hampdon v. Lynch, 53 OkIl. 
249, 158 P 1119. 
63. Colo.— Kelley v. Andrew, 3 


Colon A272 )532) Pe U5: 

Ind.—Bridges v. Branam, 133 Ind. 
488, 33 NE 271. 

Kan.—Wideman vy. Taylor, 65 P 
664; Armour Packing Co. v. Howe, 
62 Kan. 587, 64 P 42. 


Mo.—Graham v. Conway, 91 Mo. 
NV GS I ob 

Nebr.—Lipp v. Hunt, 25 Nebr. 91, 
41. NW_ 143; Smith v. Kaiser, 17 


Nebr. 184, 22 NW 368. 
h.—State v. Paul, 9 Oh. Dec, (Re- 
print) 72265 711 CincL Bul 234: 
Okl.—McQuiston v. Walton, 12 
Okl. 130, 69 P 1048. 
Or.—Heiney v. Heiney, 43 Or. 577, 
(ei) eas KORY 5 


Philippine. — Mediran v. Villa- 
nueva, 37 Philippine 752. 

S. D.—Chicago, ete, R. Co. v. 
Nield, 16 S. D. 870, 92 NW 1069. 


Wis.—Newton v. Leary, 64 Wis, 
190, 25 NW 39. 
Title not involved see supra § 40. 
64. Colo.— Reynolds v. Larkins, 
10 \Colo. 126,'14 P 114. 
Conn.—Quinebaug Bank y. Tarbox, 
20 Conn. 510. 


aera es Vi. Chapin, 2a el lingeAs 
oo, 
Miss. — Nickles v. Kendricks, 73 
Miss. 711, 19 S. 582. 
OPT? ais v. Daugherty, 8 Mo. 
[al The mayor of a municipality 


who is under the statute ex officio 
a justice of the peace within the 
territorial limits thereof is also a 
justice of the peace of the county 
within the meaning of the statute, 
and may participate as such in the 
trial of an action of unlawful de- 


tainer. Nickles v. Kendicks, 73 
Miss, WL, LORS) Sze 

65. Tietjen v. McCoy, 24 N. M. 
164, 172 P 1144; Brasswell v. Halli- 
burton, LON. oe van SS 6. LAST 
476. 

66. Sanchez v. Candelaria, 5 N. 
M. 400, 28 P 239. 

67. Cooley v. Golden, 52 Mo, A, 


229, 
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such statutes must be brought,®® and unless the 
action is brought within the time prescribed it will 
be barred.®® Such statutes are subject to strict con- 
struction.”® An entry on unimproved land with 
intent to clear and fit it for cultivation is sufficient 
to put the statute of limitations in operation.7+ An 
inclosure is unnecessary.’? If a statute provides 
that peaceable and uninterrupted possession with 
plaintiff’s knowledge for a, designated time shall be 
a bar,’? defendant cannot rely upon it unless plain- 
tiff had knowledge of the adverse possession.’* Con- 
sent to defendant’s possession will not be presumed 
from plaintiff’s silence for any period shorter than 
designated by the statute.7> In unlawful detainer 
the statute commences to run not from the time of 
taking possession but from the time the possession 
becomes adverse.7® Where there is a contest in the 
land department between homestead entrymen, the 
statutes of limitations against the bringing of the 
action by either of the contestants does not com- 
mence to run until the final disposition of the con- 
test by the land office.” 

[§ 98] K. Process. A valid summons or other 
process must issue at the time of the filing of the 
complaint in order to give the court jurisdiction.’® 
The form and sufficiency thereof depends largely 
upon statutory provisions,’® and as to these matters 
it has been decided that a summons is only required 
“‘to be sufficient on its face to show what is in- 


68. See statutory provisions. Mon. (Ky.) 261. 
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tended thereby;’’®* that the complaint made and 
verified by plaintiff under oath may be looked to in 
aid of a warrant;*! that if the summons contains 
the substance of the complaint so as to apprise de- 
fendant of the nature and extent of the claim, it is 
sufficient without reciting the complaint fully,*? al- 
though a summons in which the nature of the action 
is not stated nor the relief demanded mentioned is 
void ;*? that a summons is not rendered defective by 
its omission to state that the place at which defend- 


‘ant is to appear is the usual place of holding the 


justice’s court in the district;8* and that a process 
is not bad because plaintiffs in describing their pos- 
session stated that they were possessed as execu- 
tors. 

Description of land. A summons should describe 
the land in controversy with convenient certainty 
so as to enable the officer to deliver possession, but 
the description need not be so certain as in itself 
and alone to enable him to de so;8* if it ean be ren- 
dered certain by extrinsic evidence it is sufficient.’? 

Service and return. Process must be made re- 
turnable within the time,’* and to the court °° and 
to the term of court,®° provided by statute; and it 
must be served within the time,®? and in the man- 
ner,°” prescribed by statute. Under a statute pro- 
viding that when a summons is served by a person 
other than the sheriff, it must be returned with an 
affidavit of service by such person, it is not neces- 


{a] Three years.—Posey v. Press- 
ley, 60 Ala. 243; Wray v. Taylor, 56 
Ala. 188; De Lagal v. Wallace, 48 
Ga. 408; Morton v. Thompson, 13 
Me. 162; Mitchell v. Shanley, 12 Gray 
(Mass.) 206; Miller v. Tillmann, 61 
Mo, 316; Hannibal, ete, R. Co. v. 
Hill, 60 Mo. 281; Biddle v. Ramsey, 
52 Mo. 153; Buck v. Endicott, 103 
Mo. A, 248, 77 SW.85; Beaty -v. 
Jones, 1 Coldw. (Tenn.) 482; Philips 
v. Sampson, 2 Head. (Tenn.) 429; 
Thompson Vv. Holt, 9 Humphr. 
(Tenn.) 407; Pettit v. Cowherd, 83 
Va. 20, 1 SE 392; Kincheloe v. Trace- 
wells, 11 Gratt. (52 Va.) 587. 

{b] Two years.—Alderman Vv. 
Boeken, 25 Kan. 658; Mason v. Bas- 
com, 3 B. Mon. (Ky.) 269; Billings- 
ley v. Stutler, 52 W. Va. 92, 43 SH 
96; Hays v. Altizer, 24 W. Va. 505. 

[c] One year.—(1) Robinson Vv. 
Boggan, 97 Miss. 27, 52 S 705; Board- 
man v. Thompson, 3 Mont. 387; 
Weatherford v. Union Pac. R. Co., 
(Nebr.) 98 NW 1089; Galligher v. 
Connell, 23 Nebr. 391, 836 NW 566. 
(2) Formerly in Mississippi the 
statutory period was three years. 
Loring v. Willis, 5 Miss. 383. 

{d] Thirty days.—Code § 2372 
provides that thirty Sa ie peace- 
able and uninterrupted “possession 
with the knowledge of plaintiff after 
the cause of action accrued is a bar 
to an action of forcible entry and 
detainer. Fultz v. Black, 8 Iowa 
Dove 

[e] Action by judgment creditor. 
—Three years is the statutory limi- 
tation of an action for the unlawful 
detainer of lands; yet when the ac- 
tion is brought by a judgment cred- 
itor or other person having a statu- 
tory right to redeem, whose offer 
to redeem has been refused, quiet 
possession for three years after the 
sale is not necessarily a bar, since 
the statute does not begin to run 
until the accrual of plaintiff's cause 
of action by the tender and refusal. 
Posey v. Pressley, 60 Ala, 243. __ 

69. Robinson v. Boggan, 97 Miss. 
27, 52 S 705; and cases supra note 
68. 

70. Smith v. Seattle Camp No. 69 
W. -W.,.57 Wash. 556, 107 P 372. 

71. Humphrey v. Jones, 3 T. B. 


72. Humphrey v. Jones, 3 T. B. 
Mon. (Ky.) 261. 

73. See statutory provisions; and 
supra § 45. 

74 Fultz v. Black, 3 Iowa 569. 

75. Boardman vy. Thompson, 3 
Mont. 387. 

76. Carter v. Reagan, 23 Ark. 74; 
McGuire v. Cook, 13 Ark. 448; Burke 
v. Hale, 9 Ark: 328; Loring v. Wil- 
lis, 5 Miss. 383; Gillett v. Mathews, 
45 Mo. 307; Hays-v. Altizer, 24 W. 
Va. 505. 

"77. Best v..Frazier, 16 Okl. 523, 
85 P 1119; Bilyeu v. Pilcher, 16 OKl. 
228, 83 P 546; Cope v. Braden, 11 
OKly 29h ot) P 475, 

78. Big Bend Land Co. v. Huston, 
98 Wash. 640, 168 P 470. 

79. See statutory provisions. 

80. Brumbaugh vy. Sterringer, 48 
W. Va. 121, 35 SH 854; Thorn v. 
Thorn, 47 W. Va. 4, 34 SE 759; Simp- 
kins v.. White, 43 W. Va. 125, 27 SE 
361. 

81. Kincheloe v. 
Gratt. (52. Va.) 587. 

82. Russell v. Wheeler,-21 F. Cas. 
No. 12,164a, Hempst. 3 (construing 
Arkansas statute). 

83. Big Bend Land Co. v. Huston, 
98 Wash. 640, 168 P 470. 


Tracewells, 11 


84. Brown vy. Ashford, 56 Miss. 
677. i 

85. Edmonds v. Morrill, Brayt. 
(Vt.) 20. 


86. See cases infra note 87. 

87. Billingsley v. Stutler, 52 W. 
Va. 92, 48 SE 96; Brumbaugh v. 
Sterringer, 48 W. Va. 121, 35 SE 854; 
Thorn v. Thorn, 47 W. Va. 4, 34 SE 
759; Simpkins v. White, 43 W. Va. 
125, 27 SE 361; Board of Education 
v. Crawford, 14 W. Va. 790; Hawkins 
v. Wilson, 1 W. Va. 117; Gorman v. 
Steel, 1 W. Va. 1. 

{a] Failure to state the town or 
county in which the land in ques- 
tion is situated makes a summons 
defective. Raleigh County v. Elli- 
son, 8 W. Va. 308. 

88. Mich.—Sallee v. Ireland, 9 
Mich. 154. 

Minn.—Kenny v. Seu Si Lun, 101 
Minn. 253, 112 NW 220, 11 LRANS 
Sob id  Ann@as 760% 

Mo.—Westerhold v, Boese, 64 Mo. 
A. 280, 


N. J.—Berry v. Williams, 21 N. 
J. Li. 423; Pullen v. Boney, 4 N. J. 
el 25. 

Wash.—Big Bend Land Co. v. Hus- 
ton, 98 Wash, 640, 168 P 470; State 
v. Parker, 12 Wash. 685, 42 P 113: 

W. Va.—Wheeling Gas Co. v. 
Wheeling, 7 W. Va. 22. 

89. Gorman vy. Steed, 1 W. Va. 1. 

90. Watier v. Buth, 87 Minn. 205, 
91 NW 756, 92 NW 381. 

91. Kent v.. West, 50 Cal. 185; 
Shuver v. Klinkenberg, 67 Iowa 544, 
25 NW 770; Sallee v. Ireland, 9 Mich. 
154; Clements v. Clinton, Mart. & Y. 
(Tenn.) 198. 

fa] In Washington service of 
summons before the complaint is 
filed is good. McGrew vy. Lamb, 31 
Wash. 485, 72 P 100; Security Sav., 
etc., Co. v.. Hackett, 27 Wash. 247, 
67 P 607. ; 

[b] Any day of term.—Where 
the statute does not- specifically call 
for the return of the summons on 
the first day of the term, or to any 
particular day of the term, but pre- 
scribes that it shall be made re- 
turnable to the term generally, it 
may be made returnable to any day 
of the term. Montgomery v. Econ- 
a Fuel Co., 61 W. Va. 620, 57 SE 

7 


92. Ark.—Keller v. 
Ark: 575, 

lil—Weinberg v. Oblak, 
A. 617. 

Iowa.— Grosvenor y. 
Iowa 269. 

Ky.—Swanson v. Smith, 117 Ky. 
116, 77 SW 700, 25 KyL 1260. 

Minn.—Fallman vy. Gilman, i 
Minn,. 179. 

N. J.—Miller v. Doolittle;-5 N. J. 
12098. 

N. Y.—Forbes v. Glashan, 13 
Johns. 158. 

Or.—Belfils v. Flint, 15 Or, 158, 
14 P 295. 

[a] Sufficient service.—(1) Under 
a statute authorizing substituted 
service of process by leaving a copy 
with a member of defendant’s family 
over sixteen years of age, a notice 
of a writ of forcible entry is prop- 
erly served by leaving a copy with 
defendant’s wife’ who is at the time 
a member of his family, over six- 
teen years of age, defendant being 


Henry, 24 
162 Ih. 
Henry, 27 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 98-100] 


sary that it should appear that the party making 
the service did’ so at the request of plaintiff or his 
attorney. 

To what county. Although the action may be con- 
fined by statute to the county in which the land is 
situated, yet process may issue to and be served 
in the county where defendant resides,®* although 
different from that where the land is located. 

Against several defendants. Where process issues 
against several defendants, it is no legal objection 
to the service that it was not served on all of them,9¢ 
and plaintiff may proceed against those upon whom 
process has been served.” 

Amendment. Where tlie names of the parties are 
properly set out in the complaint and bond, but 
wholly omitted from the writ, plaintiff, pending a 
motion to quash the writ, should be permitted to 
amend.°S 

New process. A statute which provides that if the 


. summons has not been served or is served too late 


a new summons may issue does not permit the issue 
of a new summons where a void summons has been 
served.°® 

Citation on appeal. When a defendant appeals 
from a justice’s court to a superior court, he is fully 
apprised of the nature of the action he is called 
upon to defend and cannot raise the question of the 
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regularity of the citation on appeal.t 

[§.99] L. Pleadings—1. Complaint 2—a. Neces- 
sity of Written Complaint. Statutes in some juris- 
dictions dispense with pleadings in this class of 
actions.* On the other hand some statutes expressly 
provide for a written complaint. And unless dis- 
pensed with by statute a written complaint is neces- 
sary, although the proceedings are commenced before 
a justice of the peace;> a mere verbal complaint is 
insufficient ;° and if no written complaint is filed the 
circuit court acquires no jurisdiction on appeal from 
the justice.7 

[§ 100] b. Allegations—(1) In General. In 
suits instituted in justices’ courts great strictness 
in the complaint or affidavits is not required.’ Never- 
theless to give the court jurisdiction it is necessary 
that the complaint should embody such a statement of 
facts as brings the party clearly within some one 
of the class of cases for which the statutes provide 
a remedy ® as these proceedings are summary and con- 
trary to the course of the common law.!° The com- 
plaint must show enough on its face to give the court 
jurisdiction without resort to parol testimony.!! It 
must show where the premises are situated.12 Also 
while there is some authority to the contrary,!* the 
better view is that the complaint must show that the 
premises are within the territorial jurisdiction of 


absent and not found. Swanson vy. 
Sinithoothle hy. 165.7% (SW 7.00); 925 
KyL 1260. (2) A return stating that 
the original notice was ‘personally 
served by reading in the hearing” 
of defendant ‘and by leaving a true 
copy with him” is good. Grosvenor 
v. Henry, 27 Iowa 269. 

{b] Insufficient service. — (1) 
summons served by reading it in the 
presence of defendant is not duly 
served. Fallman v. Gilman, 1 Minn. 
sNESY, (2) Service of summons “by 
leaving a copy fastened to the door 
of the house which is said to be in 
possession of defendant, as he was 
not therein” is not sufficient. Miller 
ve) Doolittle S NICS. Li 993. 

[c] In fllinois in actions com- 
menced in a municipal court substi- 


tuted service cannot be employed. 
Weinberg v. Oblak, 162 Ill. A. 617; 
Sherman v. Green, 152 Ill. A. 166. 

93. Block v. Kearney, (Cal.) 64 
P 267. 

94 Billings v. Chapin, 2 Ill. A. 
555. 

95. Billings v. Chapin, 2 Ill. A. 
bod. 

96. Dutton vy. Tracy, 4 Conn. 79. 

97. Harman v. Odell, 6 Gratt. (47 
Va.) 207. 

98. Galbreath v. Mitchell, 32 Ark. 
278. ; 

99. Big Bend Land Co. v. Huston, 


98 Wash. 640, 168 P 470. 

1. Irwin v. Davenport, 
512,19 SW 692.. 

2. See generally Justices of the 
Peace [24 Cyc 556]. 

{a] Forms of complaint held suf- 
ficient.—Jonsen v. Nabring, 50 Ala. 
392; Spear v. Lomax, 42 Ala. 576; 
Ferguson v. Carter, 40 Ala. 607; Huf- 
faker v.-Boring, 8 Ala. 87; Lecatt v. 
Stewart, 2 Stew. (Ala.) 474; Denton 
v. Young, (Ark.) 223 SW 380; Wells 
VegHogan?, 1 Til +3373. Martens. v. 
Fields, 17 Ill. A. 483; Bush v. Dun- 
ham, 4 Mich. 339; Ish v. Chilton, 26 
Mo. 256; Shantz v. Reynolds, 70 Mo. 
A. 668; Bradford v. Tilly, 65 Mo. A. 
181; Meriwether v. Howe, 48 Mo. A. 
148; Aubuchon vy. Foster, 202 Mo. A. 
225,215 SW 781; Hitehcock v. Mc- 
Kinster, 21 Nebr. 148, 31 NW 507; 
Peters v. Holder, 40 Okl. 93, 136 P 
400. 

[b] Gross complaint held to state 
a cause of action in ejectment ‘and 
not one of forcible entry and de- 
tainer.—Long v. Bagwell, 38 OkI. 
S12 334 P50; 

Form and requisites of complaint 


84 Tex. 


see Justices of the Peace [24 Cye 
SEW Alle 

3. See statutory provisions; and 
Jones v. Com., 104 SW 782, 31 KyL 
1148. 

{a] In Temnessee (1) under the 
statute of 1842, a written complaint 
is not required either in the jus- 
tice (Settle v. Settle, 10 Humphr. 
504) (2) or circuit court (Butcher 
v. Palmer, 1 Heisk. 431). Gower tis 
within the discretion of the circuit 
judge whether or not there shall be 
pleadings in actions of forcible en- 
try or detainer. White v. Suttle, 1 
Swan 169. 

4. See statutory provisions; and 
Purcell v. Merrick, 172 Mo. A. 412, 
158 SW 478. 


5. Stolberg v. Ohnmacht, 50 Ill. 
442; Gibbs v. Van Derslice, 134 Ill. 
A. 183; Redfern v. Botham, 70 Ill. 
Ay 2532) Eekels*’ vo Wolf," 55 Lll. A: 


310; Abbott v. Kruse, 37 Ill. A. 549; 
Russell v. McConahey, Tapp. (Oh.) 
204, 

6. Stolberg v. Ohnmacht, 50 Ill. 
442. 

7. Stolberg v. Ohnmacht, 50 IIl. 
442; Gage v. Weineck, 148 Ill. A. 140; 
Stillo v. Pelletiere, 140 Ill. A. 428, 429; 
Redfern v. Botham, 70 Ill. A. 253. 

‘Tt is essential that both the jus- 
tice’s transcript and the papers filed 
with him, including the complaint 
5 should be on file in the court 
to which the appeal is prosecuted 
in order to give that court jurisdic- 
tion of the subject-matter of the 
action.” Stillo v. Pelletiere, supra. 

8. Cal.—O’Callaghan v. Booth, 6 
Cal. 63; Cronise v. Garghill, 4 Cal. 
120; Hernandez v. Simon, 4 Cal. 182. 

T1l.—Smith, v. Killeck, 10 Ill. 298. 

Tnad.—Moore v. Read, 1 Blackf. 177. 

Kan.— Armour Packing Co. v. 


Howe, 68 Kan. 663, 75 P 1014. 
Ky.—-Belcher v. Barrett, 4 Metc. 
307; Pollard v. Otter, 4 Dana 516; 


Case v. Roberts, 4 Dana 596; Mc- 
Brayer v. Wash, 6 J. J. Marsh. 464; 
Wheatley v. Price, 3 J. J. Marsh. 
167; Todd v. Bates, 3 Bibb 100; Bar- 
ret v. Chitwood, 2 Bibb 431. 

Mo.—Witte v. Quinn, 38 Mo. A. 
681. 

N. M.—Tietjen v. McCoy. 24 N. M. 
164, 166, 172 P 1144 [quot Cyc]. 


[a] After a trial on the merits 
mere informalities in the complaint 
will not invalidate the judgment. 


Gibbs v. Van Derslice, 134 Ill. A. 183. 
9. Colo. Kenney v. Daugherty, 67 
Colo. 56, 185 P 471, 472 [quot Cyc]. 


Ill— Haskins v. Haskins, 67 Ill. 
446; Whitaker v. Gautier, 8 Ill. 443; 
Ballance v. Curtenius, 8 Ill. 449; 
Wells v. Hogan, 1 Ill. 337. 
aN Cg v. Collins, 4 Blackf. 

Ind. T.—Folsom y. Hunter, 6 Ind. 
T. 453, 98 SW 156. 

Me.—Karahalies v. Dukais, 108 Me. 
527, 81 A 1011; Gilbert. v. Gerrity, 
108 Me: 258, 80 A 704. 

Mich.—Bush v. Dunham, 4 Mich. 
ae Caswell v. Ward, 2 Dougl. 

N. M.—Tietjen v. McCoy, 24 N. 
Meili 64 S66 12 PY Ay siieniot 
Cyc]. 

{a] Want of allegations neces- 
sary to show a case within the 
terms of the statute is as fatal as 
want of evidence. Treat v. Bent, 51 
Me. 478. 

[b] Rule applied. — (1) Under 
Rev. St. c 96 §§ 1, 2, authorizing ac- 
tions for forcible entry and detainer, 
and under § 4, requiring it to be 
commenced by inserting the sub- 
stance of the complaint as a decla- 
ration in a writ of attachment, 
where plaintiff proceeded upon the 
theory that defendant was a dis- 
seizor within § 1, the declaration 
was insufficient for not so stating 
and for failing to allege in sub- 
stance any complaint or cause of ac- 
tion. Karahalies v. Dukais, 108 Me. 
527, 81 A 1011. (2) In an action of 
forcible entry and detainer, the com- 
plaint must either show the relation 
of landlord and tenant existing be- 
tween plaintiff and defendant, or that 
defendant by force and arms ousted 
plaintiff from possession. Folsom vy. 
Hunter, 6 Ind. T. 453, 98 SW 156. 

102° Wells vi Hogan} > Tie soa 
Tietjen v. McCoy, 24 N. M. 164, 166, 


172 RP 1144 [quot Cye]. See also 
supra § 39. 

11. Boxley v. Collins, 4 Blackf. 
(Ind.) 320; Treat v. Brent, 51 Me. 
478, 

12) Banks! v.- Murray, 57 N= Ji ke 
849; Murphy v. Lucas, 2 Oh. 255. 


And see infra § 106. 

13. Barry v..Banneman, 175 Mec 
A. 142, 9157 SW 853) (a complaint 
which sufficiently describes the prop- 
erty is not insufficient because it 
fails to allege that the property 
was within the territorial jurisdic- 
tion of the court in which the action 
was brought, the location of the 
property involved being a matter of 
fact to be proved at the trial). 
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the court in which the suit is instituted;!* and that 
if action is instituted before a justice of the peace, 
the complaint must show that the premises were 
situated in the county in which he sits,!° and in his 
precinet, if his jurisdiction is limited to his pre- 
cinet,!® or that there is no justice in the precinct 
where the premises are situated.17 However, if the 
action is cognizable before any justice of the coun- 
ty where the acts are committed, the complaint need 
not allege the property to have been in the city ward 
of the justice before whom the complaint was filed.1§ 
Mere clerical mistakes ?® or surplusage ?° will not 
ordinarily vitiate the complaint. 

Recovery as for trespass. Where the complaint is 
insuflicient to warrant a recovery under the forcible 
entry statute, it has been held that it may be such 
as to authorize a recovery as in an ordinary action 
of trespass,?? if the facts warrant it.?? 

[§ 101] (2) Averments in Compliance with 
Statutory Requirements. A complaint which con- 
tains all the allegations required by a statute pre- 
seribing what it shall allege ?* or which follows a 
form prescribed by statute *4 is sufficient, and a com- 
plaint will be sufficient which follows a_ pre- 
cedent furnished by a state form book, not- 
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as a technical pleading, where it has _ long 
been adopted in practice and has: received the 
sanction of the courts.25 It is said that a com- 
plaint which follows a statute prescribing the neces- 
sary allegations therefor is sui generis, and the 
proceedings based on the statute are not to be meas- 
ured or determined by the-ordinary rules and pro- 
ceedings in civil cases.2° Notwithstanding the suff- 
ciency of a complaint drawn in accordance with the 
statutory provisions, complainant is not bound to 
avail himself of the benefits of those statutes,?? but is 
still at liberty to set out in full the particular facts to 
bring his case within the statutes.28 If, however, 
ke elects to do this, he can omit no fact which 1s 
essential to his case or which is necessarily included 
in or implied by the general form of complaint in- 
dicated by statute.?° 

[§ 102] (3) Plaintiff’s Prior Possession. The 
general rule is that in an action for forcible entry 
and detainer the complaint must allege that plaintiff 
‘was in actual possession of the premises at the time 
of the alleged forcible entry.°° The general allega- 
tion that plaintiff was in the actual peaceable pos- 
session of the premises at the time of the entry is 
a sufficient averment of actual possession;*! the evi- 


withstanding it may appear defective if treated | dentiary facts by which such allegations are to be 


14, Boxley v. Collins, 4 Blackf.; 516, 14 A 752. 


298, 40 P 422; Cummins v. Scott, 23 


(Iind.) 320; Hphraim v. Garlick, 10 21. Bagley v. Sternberg, 34 Minn. | Cal. 526. Contra Cronise v. Carghill, 
Kan. 280; McKinney v. Harral, 31) 470, 26 NW 602. ; 4 Cal. 120; San Francisco, etc., Home 
Mo. A. 41; Lasater v. Fant, (Tex. 22. Bagley v. Sternberg, 34 Minn. | Bldg. Soc. v. Leonard, 17 Cai. A. 254, 
Civ. A.) 43> SW 321. 470, 26 NW 602. 119) F405) 

[a] Failure to show that the land [a] In Minnesota.—Where a ten- Colo.—Miller v. Sparks, 4 Colo. 303. 
is in the state renders the complaint |ant wrongfully and forcibly ejected Conn.—Stiles v. Homer, 21 Conn. 


insufficient and confers no jurisdic- 
tion. Tegler v. Mitchell, 46 Mo, A. 
349. St. 

15. Boxley v. Collins, 4 Blackf. 
(Ind.) 320; Johnson v. Fischer, 56 
‘ was applied. 
[a] The county in which the land | 34 Minn. 470, 26 
is situated is sufficiently described 23. 
where the caption of the complaint | A. 483. 
is, “State of Indiana, Perry County,” 
and in the body of the complaint the 
property is described as being “in 
said county.” Hughes v. Windpfen- 
nig, 10 Ind. A. 122, 37 NE 432. 

16. Lasater v. Fant, (Tex. Civ. 
A.) 43 SW 321; Yarbrough v. Cham- 
berlin, 1 (Tex. A, Civ..Cas.,§-1122. 

17. Brasswell v. Halliburton, 19 
N. M. 386, 1438 P 476; Tietjen v. Mc- 
Coy, 24 N. M. 164, 172 P 1144; Brass-|M. 60 


Greene 592; 
Greene 376. 
Kan.—Armour 


Mich. 229. 


from the demised premises sought 
to recover treble damages under Gen. 
(1878) c¢ 75 § 50, and the com- 
plaint was insufficient to warrant a 
recovery under the statute, the rule | 219; 
Bagley v. Sternberg, | 310; 
NW 602 

tll.—Martens v. Fields, Lie dbl 


Iowa. — Simons 
Shaw v. 


Howe, 68 Kan. 663, 75 P 1014. 
Mich.—Gault v. Stormont, 51 Mich. 

636, 17 NW 214; Bennett v. Robin- 

son, 27 Mich. 26; Bryan v. Smith, 10 | Mo. 542; 


Miss.—Torrey v. Cook, 3 Sm. & 


507; Phelps v. Baldwin, 17 Conn. 209. 

Ill.—Fitzgerald V.+ Quinn, 165,,T1L 
354, 46 NE 287; Hoffman vy. Reichert, 
147 Hl. 274, 35 NE 527, 37 AmSR 
Bussen v. Dickson, 97 Ill. <A. 
Cairo, ete. R. Co. v. Wiggins 
Ferry Co., 82 Ill. 280; Whitaker v. 
Gautier, 8 Ill. 443. z 

Ind. T.—Hunt v. Hicks, 3 Ind. T. 
275, 54 SW 818. 

Ky. —New York-Kentucky Oil, etce., 
Co. v. Miller, 187 Ky. 742, 220 Sw 
Packing Co. v. | 535. 

Miss.—Owen v. Monroe County 
Alliance, 77 Miss. 500, 27'S 383. 

Mo.—Armstrong v. Hendrick, 67 
Bixeman v. Reichel, (A.) 
187 SW 269. 

Mont.—Milligan v. Cuff, 14 Mont. 
366, 37 P 455. 


v. Marshall, 3 
Gordon, 2 


well v. Halliburton, 19 N. M. 386, Mo.—Gary Realty Co. v. Kelly, 278 N. J.—Schwinn v. Perkins, 79 N. 

143 P 476; Sanchez v. Candelaria, 5|Mo, 450, 214 SW we Alexander v.|J. L. 515, 78 A.19, 32 LRANS 51, 21 

N,. M, 400, 23 PB 239 Westcott, 37 Mo. 10 AnnCas 1223; Corlies v. Corlies, 17 
18. Wishart v. Gerhart, 105 Mo. Nebr.—Moore vy. ees, 59. NebraliINaaa: Taye biz, 


A, 112, 78 SW 1094 

19. Powers. v. David, 6 yAlarn gis 
Firminich v. Burdine, 156 Ill. A. 491; | Skow, 
Olson v. Muskegon Cir. Judge, 49 | 572. 
Mich. 85, 18 NW 369. 

{a] TWustrations.—(1) A clerical | 574. 
mistake consisting in the omission 24. 
of the word ‘is’ before the words 
“entitled to possession.” Firminich v. 
Burdine, 156 Ill. A. 491. (2) The 
omission of defendant’s name in the 
complaint where there is enough in 
the rest of the complaint to correct 


3 Nebr. 


Cabanne v. 


gS et 2 i aly 


it. Olson v. Muskegon Cir. Judge, | Okl. 1, 33 P 706]. 
49 Mich. 85, 13 NW 369. (3) A com- 

plaint is not insufficient because it 

bears date nearly two years subse- 26. 


quent to the other proceedings, as 
the date will be presumed to be a aT. 
mere clerical error. Powers v. 28. 
David, 6 Ala. 9. 29. 

20. O’Hagan vy. Crossman, 50 N. 30. 
De ba 4 Aca 

[a] hus the introduction in a 
complaint of the name of a person 
when he did not sign the complaint 
or appear to have been in the pos- 


Phillipi, 


session of the premises is not ob- Alaska. — Steil 
jectionable; no harm arose to de-| Alaska 392. 
fendant by the mistake and the 


name can be rejected as surplusage. 
O’Hagan v. Crossman, 50 N. J. L. 


Wis.—Jarvis v. Hamilton, 16 Wis. 


Ish v. Chilton, 
Shantz v. Reynolds, 
Bradford v. Tilly, 
Spaulding, 14 Mo. A. 312 
Springer v. Wasson, 23 N. M. 277, 
Schlegel v. Link, 
105 P 652 [overr Rice v. West, 10 


25. Townley v. Rutan, 21 


Mo. 450, 214 SW. 92. 
Bryan v. Smith, 10 Mich. 229. {a] 
Bryan v. Smith, 10 Mich. 229. 
Bryan v. Smith, 10 Mich. 229. 
Ala.—Watson v. Scarborough, 
147 Ala. 689, 40 S 672; 
91 Ala. (299,78 S 
ters v. Rogers, 9 Ala. 834; "Wright v. [b] 
Mullens, 2 Stew. & P. 219; Childress 
v. McGekee, Minor 1381. 


Ark.—Frank v. Hedrick, 18 Ark, 
304; McGuire v. Cook, 13 Ark. 448. 
Cal.—Adams v. Helbing, 107 


29, 80 NW 43; Blachford v. Frenzer, N. M.—Gonzales v. Boren, 3 N. M. 
44 Nebr. 829, 62 NW 1101; Locke v. | 204, 5 P 336. 
(Unoff.) 299, 91 NW N. 


ee ess v. Knick, 26 Misc. 
T380 B te N Vie Os 

Mena! “atoolsley Vv. 9) 
Tenn. 135, 104 SW 792. 

Tex.—Ochoa, iv. Garza, 1 Tex A, 
Civ. Cas. § 939. 

Wash. —Chezum vy. Campbell, 42 
Wash, 560, 85 P 48, 7 AnnCas 921; 
apes v. Lamb, 31 Wash, 485, 73 

W. Va.—Raleigh County v. Ellison, 
8 W. Va. 308. 

Wis.—Bracken y. Preston,.1 Pinn. 


Cissn, 


26 Mo, 256; 
70 Mo, A. 668; 
65 Mo. A. 181; 


(Ok. ) 


N. J. 


Tis 674i Lath UZOWNG, Jig hs.) 50045]. 365. 
Gary Realty Co. v. Kelly, 278 31. 


Holladay. Coal Co. v. Kirker, 
20 Utah 192, 57 P 882. 

Possession by wifs.—A com- 
plaint alleging that plaintiff was in 
actual possession’ of the premises 
by his wife on the day of the entry 
is sufficient. Davis v. Woodward, 19 
Minn. 174. 

Averment of ownership.—If 
the complaint is sufficient on its 
face, the fact that it alleged that 
plaintiff is the owner of the prem- 
ises will be treated as merely de- 
scriptive of his right of possession 
and not as raising the question of 
title which cannot be determined in 


Nicrosi v. 
561; Wal- 


v. Dessmore, 3 


Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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proved need not be set out,?? nor is it necessary to 
allege in terms that the possession was actual, if 
this fact sufficiently appears from other averments 
in the complaint.2? On the other hand it is not 
sufficient to allege that plaintiff was lawfully en- 
titled to possession,®* that he was ‘‘seized’’ of the 
premises,*> or the owner thereof,?* or was lawfully 
and peaceably possessed of a leasehold interest,37 
that plaintiff purchased the premises from the state 
*fas an oceupant,’’** or that plaintiff was in pos- 
session on a particular day and that defendant at 
a subsequent day forcibly entered.*® So inconsistent 
averments as to possession render the complaint 
bad.*°. The complaint need not state the precise 
time when plaintiff was possessed of the premises +1 
and if stated it may be rejected as surplusage.*? 
Constructive possession. If under the provisions 
of the particular statute, where the premises sought 
to be recovered are public domain, it is made a 
condition precedent that the boundaries of the claim 
shall be marked and staked by the holder,‘* the com- 
plaint to be sufficient must show the segregation of 
the land of which plaintiff claims to be in the 
peaceable possession and that it was segregated in 
the fashion pointed out by the statute.44 Under the 
express provisions of some statutes,*® where the com- 


such action. McClung v. Penny, 11 


scribed premises and that defendant 


plaint is based on a forcible holding out of the 
premises, the complaint must allege that the prem- 
ises were in the constructive possession of plaintiff 
at the time of the holding out.*¢ 

[§ 103] (4) Plaintiff’s Right of Possession. . In- 
asmuch as the right to possession is not ordinarily 
involved #7 no allegation as-to plaintiff’s right of 
possession is necessary or proper,*® unless required 
by some special statutory provision. There are, 
however, statutes making such an allegation neces- 
sary;*? and under some of these statutes it will be 
sufficient to allege generally that plaintiff is entitled 
to possession,®® while others require the facts show- 
ing the right to possession to be set out,>! and even 
in jurisdictions where it 1s unnecessary to set out 
the facts if the pleader assumes to do so they must 
be set forth fully and with precision.®? An affidavit 
in the present tense alleging plaintiff’s right of pos- 
session but filed several months later is not a suffi- 
cient allegation as to right of possession.®* In ac- 
tions where plaintiff has only constructive possession 
it has been held that he must allege his right of 
possession and the facts on which this right is 
based.°# 

[§ 104] (5) Plaintiff’s Title or Estate. Inas- 
much as title to the land is not involved,®* where the 


A. 367, 60 P 194; Sulledge v. White, 


Okl. 474, 69 P 499. forcibly entered and detains a por-|73 Tex. 498, 11 SW 527; Emerson 

32. Holladay Coal Co. v. Kirker, | tion of said premises is defective be-!|v. Emerson, (Tex. Civ. A.) 35 SW 
20) Utah. 1925. 575 P.882: cause of the contradictory state- | 425. 

[a] Inaccurate description of | ments as to possession. Schuster v. {a] In an action of unlawful de- 
possession.—_The fact that the com-|Gray, 8 Kan. A. 222, 55 P 489. tainer, where plaintiff claimed under 
plaint does not correctly describe {b] Averments as to possession |}a decree in connection with a cer- 
the character of the possession, aS|held not contradictory.—A com-|tificate of purchase, and the only 


for instance where an exclusive pos- 
session is alleged where plaintiff is 
not entitled to exclusive possession, 
is not necessarily fatal to a recov- 
ery. McHose v. South St. Louis F. 
Ins. Co., 4 Mo. A. 514. 

33. Ala.—Cunningham vy. Green, 3 
Ala. 127. 3 
Skane AT sama v. Del Valle, 28 Cal. 


Conn.—Lee v. Stiles, 21 Conn. 500. 
N. Y.—Waterbury v. Deckelmann, 
50 App. Div. 434, 64 NYS 60. 

Tex.—Lewis v. Yoakum, (Civ. A.) 
382 SW 237. 

[a] Rule applied.—The following 
allegations have been held sufficient 
to show actual possession: (1) That 
defendants entered upon the land be- 
longing to plaintiff and expelled him 
therefrom. Miller v. Sparks, 4 Colo. 
303; Lee v. Stiles, 21 Conn. 500. But 
see Phelps v. Baldwin, 17 Conn. 209. 
(2) That plaintiff was in ‘peace- 
able” possession. More v. Del Valle, 
28 Cal. 170; Lewis v. Yoakum, (Tex. 
Clvee VAS inn 825 SSW. P2237 Compare 
Knowles v. Crocker Bst. Co., 125 Cal. 
264, 57 P 998 (which apparently 
reaches the opposite conclusion), (3) 
An allegation of seizin in fee in 
plaintiff and that defendant entered 
and disseized and put him out of 
the possession of the premises de- 
scribed. Cunningham vy. Green, 3 
Ala. 127. 

34. McGuire v. Cook, 13 Ark. 448. 

35. McGuire v. Cook, 13 Ark. 448 
(this does not necessarily imply pos- 
Session). 

36. Spurck v. Forsyth, 40 Ill. 438; 
McGrew v. Lamb, 31 Wash. 485, 72 
P 100. 

37. Townsend v. Van Aspen, 38 
Alla. 5%2: 

38. Wright v. Mullens, 2 Stew. & 
P. (Ala.) 219 (the term “occupancy” 
does not necessarily embrace posses- 


sion). 

39. Spurck v. Forsyth, 40 Ill. 438. 

40. Dickinson v. Maguire, 9 Cal. 
46; Schuster v. Gray; 8 Kan. A. 222, 
55 P 489; Hinniger v. Trax, 67 Mo. 
A, 521. 

[a] Thus a complaint which al- 
leges that complainant is the owner 
and in possession of certain de- 


plaint alleging that on a certain day 
plaintiff was in possession of the 
land and that on that day ‘‘defendant 
wrongfully and without force by 
disseizin obtained possession of said 
premises, and has ever since held 
and continues to hold possession 
thereof wrongfully” is not objection- 


Fable as showing possession of plain- 


tiff and defendant at the same time. 
Hinniger v. Trax, 67 Mo. A. 521. 


Rot Blissr GvenWinston, - 149 Ala; 
4. 
42. Bliss v. Winston, 1 Ala. 344. 
43. See statutory provisions. 


44. Kelly v. 3 Colo. A. 


122, 32 P 175. 


Andrew, 


45. See statutory provisions. 

46. Lowman v. Sprague, 73 Hun 
408, 26 NYS 568. 

47. See supra § 42. 

48. Mendelson v. Kitt, 92 NYS 
127. 

49. Ark.—Sumner v. Spencer, 9 
Ark, 441. 


Colo.—Laffey v. Chapman, 9 Colo. 
304,912) P VLb2. 

Ind. T.—Wilson v. Smith, 6 Ind. 
T. 108, 89 SW 1009. 

Mich.—Bryan v. Smith, 10 Mich. 
229; Bush v. Dunham, 4 Mich. 339. 

Minn.—Pinney v. Fridley, 9 Minn. 
4. 

Tex.—Emerson v. Emerson, (Civ. 
A.) 35 SW 425. 

Wash.—Shannon v. Grindstaff, 11 
Wash, 536, 40 P 123. 

50. Bryan v. Smith, 10 Mich. 229; 
Bush v. Dunham, 4 Mich. 339; Pin- 
ney v. Fridley, 9 Minn. 34; Shan- 
non v. Grindstaff, 11 Wash. 536, 40 
PAd23. . : 

fa] An allegation that claimants 
are “owners of the premises” is suf- 
ficient without deraigning their 
title. Shannon v. Grindstaff, 11 
Wash. 536, 40 P 123. To same ef- 
fect Pinney v. Fridley, 9 Minn 
34. 

[b] An allegation that plaintiff 
“became entitled to the possession” 
some months previous to the com- 


plaint is not sufficient to show an 
existing right to possession. Bryan 
v. Smith, 10 Mich. 229. 

51. Laffey v. Chapman, 9 Colo. 


304, 12 P 152; Miller v. Hall, 14 Colo. 


allegation in the complaint concern- 
ing the nature or provisions of the 
decree was ‘‘that under and by vir- 
tue of being the owner of said cer- 
tificate, and under the pgwer and 
authority of the district court of 
said county, and the decree upon 
which said certificate of sale was 
issued, this plaintiff is entitled to 
the possession of said lodge, with 
all appurtenances” is a conclusion 
of law. The provisions of the de- 
cree should have been set forth suf- 
ficiently for the court to judge of 
plaintiff’s rights under it. Laffey v. 
Chapman, 9 Colo. 304, 12 P 152. 

{[b] An allegation of the legal 
conclusion that plaintiff has the 
right of possession iS unnecessary 
where the complaint states the facts 
showing such right of possession. 
Miller v. Hall, 14 Colo. A. 367, 60 P 


194. 
hike Pinney v. Fridley, 9 Minn. 
Tal Thus in an action of forcible 


entry and detainer plaintiff instead 
of simply alleging that he was the 
owner and entitled to the possession 
of the premises undertook to set out 
in detail the specific steps by which 
he claimed to have acquired title 
through a mortgage given by de- 
fendant as owner, and a foreclosure 
thereof by advertisement, but failed 
to state that the mortgage contained 
a power of sale under which fore- 
closure was made. It was held that 
the omission rendered the pleading 
bad and was not cured by an aver- 
ment that the mortgage was ‘duly 
foreclosed” and by virtue of such 
foreclosure plaintiff was seized in 
fee simple. Pinney v. Fridley, 9 
Minn. 34. 

53. Witson v. Smith, 6 Ind. T. 
108, 89 SW 1009 (many things might 
intervene during that time to change 
plaintiff’s right of possession and 
the statute requires an affidavit of 
right in plaintiff at the time of be- 
ginning suit). 

54. Barnes v. Cox, 12 Utah 47, 41 
P 557 (a case in which the premises 
in controversy were umsurveyed gov- 
ernment lands). 

55. See supra § 40. 
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entry or the infringement of plaintiff’s possession 
is with force and a strong hand the complaint need 
not, in the absence of some statute requiring it, al- 
lege the title or estate of plaintiff in the premises.°¢ 
Nevertheless if required by statute, the complaint 
must set out plaintiff’s title,>7 or interest ** or the 
nature of his estate in the premises.®® In alleging 
plaintiff’s estate the precise quantity thereof need 
not be stated.6° The following allegations as to 
plaintiff’s estate have been held sufficient: That 
plaintiff claims by virtue of a fee simple,®! or has 
a ‘‘freehold in fee simple’’ ©? or an unexpired term 
of years,®* or had ‘‘lawful and peaceable possession 
of the premises for the space of five years.’’®* It 
has been held sufficient to allege that plaintiff was 
possessed as tenant for years of a leasehold estate 
not yet ended,® or is a tenant at will.®6 On the 
other hand a statement that complainant had a legal 


right and estate to the premises is bad as amounting’ 


to a conclusion of law,®* and an allegation that com- 
plainants were ‘‘tenants for years or lessors’’ of 
the premises is bad for uncertainty.®® An allegation 
that petitioner ‘‘became entitled’’ and went into 
possession of the premises ‘‘by virtue of a certain 
arrangement with the lessee thereof,’’ ®® or that he 
was in the peaceable possession and occupancy of the 


56. Ill.—Spurck v. Forsyth, 40 Ill.| premises “was 
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in possession, and 


[§§ 104-106 


premises and lawfully entitled to remain and con- 
tinue in possession,*® or that he ‘ “is the tenant of 
the premises pursuant to an agreement with the 
landlord,’’71 does not satisfy a statutory require- 
ment that ‘the interest’? of plaintiff in the prem- 
ises shall be described. An allegation of interest is 
not equivalent to a description of the interest;‘ 
the petition should disclose the nature of the right 
to the possession and how and from whom it was 
acquired.7* Where purchasers at judicial sales or 
sales under trust deeds are by statute authorized to 
maintain the action,’* they must allege facts show- 
ing a valid title of the kind required by the statute 
and that defendant is bound by the judgment or 
decree upon which it is based.*® 

[§ 105] (6) Description of Premises —(a) Ne- 
cessity of Description. The complaint must contain 
a description of the premises.7*° The description is 
jurisdictional,’” and unless the complaint sufficiently 
describes the property, the justice will be without 
jurisdiction and his subsequent proceedings thereon 
void.?8 No premises not described in the complaint 
can be recovered.*® 

[§ 106] (b) Sufficiency of Description. Any 
description by which the premises ean be readily 
identified and located will be sufficient.8° Reason- 


seribed. Gerlach v. Walsh, 41 Ill. 


438. 

Nebr.—Comstock vy. Cale, 28 Nebr. 
470, 44 NW 487. 

Or.—Heiney v. Heincy, 438 Or. 577, 
TBP) 11038. 

Meee oe v. Comer, 2 Sneed 


Utah.—Holladay Coal Co, 
ker,/20 Utah 192, 57°P 882. 

Wis.—Hastman v. White, 3 Pinn. 
180, 3 Chandl. 196. 

57. Bracken v. Preston, 1 Pinn. 
(Wis.) 365. 

{aj In Washington, if plaintiff 
wishes to raise the issue of titie he 
must file with the complaint an ab- 
stract of his title. If he does not 
defendant need not answer affirma- 
tively on the subject of title. Mc- 
Grew v. Lamb, 31 Wash. 485, 72 P 
100. 

{b] In Saskatchewan, a person 
who is in rightful possession of land 
has a right to recover substantial 
damages from one who forcibly en- 
ters and ejects him from the land, 
but he cannot get judgment to re- 
store the possession to him without 
setting up his title to possession in 
the statement of claim and proving 
it at the trial. Gardiner v. Ware, 5 
Sask. L. 268, 7 DomLR 480, 3 West 
Wkly 24. 

58. Fuchs vy. Cohen, 19 NYS 236. 

59. Walters v. Rogers, 9 Ala. 834; 
Mead v. Daniel, 2 Port. (Ala.) 86; 
Lecatt v. Stewart, 2 Stew. (Ala.) 474; 
Payne v. Martin, 1 Stew. (Ala.) 407; 
Ward v. Lewis, 1 Stew. (Ala.) 26; 
Wall v. Hunt, 9 N. J. L. 37; Banks 
v. Murray, 5 N. J. L. 849; Van Aulen 
Vv. wDeeker; 20N. J. i. 108; Turner v. 
Lumbrick, Meigs (Tenn.) 7; Bracken 
V.. ereston, 1 Pinn.. “CWis))) 365: 

60. Turner v. Lumbrick, Meigs 
(Tenn.) 7. See cases infra this sec- 
tion. 
oor Ward v. Lewis, 1 Stew. (Ala.) 


62. Lecatt v. 2 Stew. 
(Ala.) 474. 
foe Mead v. Daniel, 2 Port. (Ala.) 


64. McRae v.-.Tillman, 6 Ala. 486 
(this necessarily implies that the 
land was held by some tenure which 
by law entitled him to the posses- 
sion). 

65. Berry v. Williams, 21 N. J. 
L. 423. And see House v. Camp, 32 
Ala. 541 (the averment that plain- 
tiff “was lawfully possessed” of the 


v. Kir- 


Stewart, 


claimed said premises as tenant un- 
der one B. M. D., and had been in 
possession of said premises for the 
space of six months previous there- 
to” is a sufficient description of com- 
plainant’s estate). 


66. McDonald v. Gayle, Minor 
(Ala.) 98. 
67. Peo. v. Field, 58 Barb. (N. 
NEA ATCO 


68. ‘Wall 'v. Hunt, 9°N. J.-ie 37. 

69. Potter v. New York Baptist 
Mission Soc., 28 Misc. 671, 52 NYS 
294 


70. Schneider v. Leizman, 57 Hun 
561, 11 NYS 434, 19 NYCivProe 217. 

71. Fuchs v. Cohen, 19 NYS 236 
(“Whether the applicant was tenant 
for years, or from year to year, or 
from month to month, or at will, 
or at sufferance, is not indicated by 
the petition; wherein, therefore, ‘is 
not a description of the interest of 
the petitioner, but, at most, an al- 
legation that she had some interest 
which entitled her to the posses- 
sion’), 

72. Fuchs v. Cohen, 19 NYS 236. 

73. Fuchs v. Cohen, 19 NYS 236. 

74. See cases infra note 75; and 
generally Judicial Sales [24 Cyc 55]; 
Mortgages [27 Cyc 1738]. 

75. Kingsbury v. P&rkins, 15 Ill. 
A. 240; Lehman vy. Whittington, 8 
Ill. A. 874; Preston v. Zahl, 4 Ill. 
A. 423 [app dism 94 Ill. 586]; Nichol- 
son v. Walker, 4 Ill. A. 404; Gray 
v. Gray, 3 Litt. (Ky.) 4665. 

76. Ala.—Jonsen v. Nabring, 50 
Ala. 392; Spear v. Lomax, 42 Ala. 
576; Wright v. Lyle, 4 Ala. 112. 

Ill.— Beel v. Pierce, 11 Ill. 92; Ger- 
lach: v.. Walsh, 41 ‘Ill. A: 83; 
Vi Nasbiuze. DU eAr eb bys 

Minn.—Lewis v. Steele, 1 Minn. 88. 

Mo.—Aubuchon v. Foster, 202 Mo. 
A. 225, 215 SW 7s. 

Nebr.—Bishop  v. 


Burns 


Spaulding, 99 


Nebr. 573, 156. NW 1080. 
NANG M.—Sanchez v. Luna, 1 N. M. 
Tenn. — Settle v. Settle, 10 


Humphr. 504. 
Tex.—-Lasater v. Fant, (Civ. A.) 
43 SW 321. 
Utah.—Holladay Coal Co. v. Kir- 
ker, 20 Utah 192, 57 P 282. 
Wash.—Cohen v. McKenna Lum- 
ber Co., 104 Wash. 245, 176 P 1. 
fa] Following an erroneous de- 
scription in a lease is not sufficient; 
the premises must be properly de- 


AS SS. 

[b] Where by statute no com- 
plaint is necessary, a description of 
the premises must be contained in 
the warrant. Settle v. Settle, 10 
Humphr. (Tenn.) 504. 

77. Bishop v. Spaulding, 99 Nebr. 
573, 156 NW 1080. 

78. Bishop v. Spaulding, 99 Nebr. 
573, 156 NW 1080. 

79. Lamme v. Buse, 70 Mo. 463; 
Bishop v. Spaulding, 99 Nebr. 573, 
156 NW 1080; Cohen v. McKenna 
Lumber Co., 104 Wash. 245, 176 P 1. 

80. Ala.—House v. Camp, 32 Ala. 
oe Cunningham v. Green, 3 Ala. 
pay cate So pee v. Simon, 4 Cal. 

ay C.—Green v. McIntire, 42 App. 

Ill.— Stillman v. Palis, 134 Ill. 532, 
25 NE 786 [aff 34 Ill. A. 540]; Cairo, 
ete. R. Co..v.. Wiggins Merry Co:, 82 
Ill, 230; Kraatz v. Workman, 202 
Ill. A. 95; Stevens v. Carey, 183 Ill. 
A. 24; Haynes v. Sherwin-Williams 
Go., 126. Tls-AT 41:4: 

Ind. — College Corner, ete, Road 
Corl vat MOSS" 92) Indsy119. 

Kan.—Kykendall Vv. Clinton, 3 


Kan. 85. 
Hickock, 102 


Mich.—Gardner v. 
Minn.—Lewis v. Steele, 1 Minn. 88. 


Mich. 497, 60 NW 974. 


Miss.—Paden v. Gibbs, 88 Miss. 
274, 40 S 871. 
Mo.—Silv ey v. Summer, 61 Mo. 


253; Naylor v. Chinn, 82 Mo. A. 160; 
Avero v. Wells, (A.) 216 SW 802. 

Nebr.—Bishop v. Spaulding, 99 
Nebr. 573, 156 NW 1080; Devine v., 
Burleson, 35 Nebr. 238, 52 NW 1112; 
Cummings v. Winters, 19 Nebr. 719, 
28 NW 302; Grant v. Marshall, 12 
Nebr. 488, 11 NW 748. 

N. J.—O’Hagan v. Crossman, 50 
Ni J. 516)! 4 © A H268"" Pulleniey. 
Boney, 4 N. J. L.°145. 

N. M.—Patten v. Balch, 15 N. M. 
276, 279, 106 P 388 [cit Cyc]. 

N. Y.— Oyster Bay v. Jacob, 109 
App. Div. 613, 96 NYS 620. 

Oh.—Murphy v. Lucas, 2 Oh. 255. 

Okl.—Olds v. Conger, 1 Okl. 232, 
32 P 337. 

Tenn.—Ladd v. Riggle, 6 MHeisk. 
620; Butcher v. Palmer, 1 Heisk. 431. 

Tex.—Murat v. Micand, (Civ. A.) 
25 SW 312. 

Wash.—Sauires  v. 
Wash. 241, 40 P 986. 


Zumwalt, 12 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 106] 


able and not absolute certainty of description is re- 
Such certainty in description as apprises 
defendant of the premises which he is charged with 
entering and will guide in executing the writ of res- 
titution is all that is requisite,S? but at least this 
degree of certainty is necessary.®? 
property located in a city by the number of the 
lot, its location and the manner in which it is used, 
is sufficient,** as is also a description of the property 
by recognized house numbers;*° but a description of 
the property as the lot on which a building with a 
designated number was situated at a past date is 
not a sufficient description without showing that 
the building still stands upon the lot.%¢ 
scription of the premises by metes and bounds is 


quired.®! 


W. Va.—Moore v. Douglass, 14 W. 
Va. 708. 
yk amma v. Groshong, 1 Pinn, 


[a] Construed as a whole.—De- 
scriptive allegations will not be held 
bad for misdescription if, taken as 
a whole, there are sufficient definite 
allegations to indicate and identify 
the real premises sued for. Paul v. 
Silver, 16 Cal, 73. 

{b] Descriptions held sufficient.— 
(1) “A school-house in the 10th civil 
district of Union county, known as 
Miller’s School House.” Butcher v. 
Palmer, 1 Heisk. (Tenn.) 431. (2) 
“A messuage, with the appurten- 
ances, known as the South half of 
Section twenty.’”’ Cunningham v. 
Green, 3 Ala. 127. (3) “The mes- 
suage or storehouse and buildings 
of Lulu Crossman and Charles E. 
Crossman, and the lot of land 
whereon the same is located, being 
fifteen feet by thirty-two feet, sit- 
uate in the township of ~ Neptune, 
county of Monmouth and State of 
New Jersey, on the south side and 
edge of the south branch of Great 
pond, and a short distance westward 
of the west line of Central avenue, 
which runs from Asbury avenue in 
West Park, to said Great pond.” 
O'Hagan Vv. Crossman, 50°°No J. a. 
516, 517; 14.-A 1752.) (4) “The prem- 
ises enclosed by us, situate in the 
county of Cook, and State of [lli- 
nois, being the same on which you 
now reside, containing about one 
hundred acres of land, more or less, 
and commonly called North Grove.” 
Atkinson v. Lester, 2 Ill. 407. (5) 
“A house occupied by defendant, and 
such premises as are appurtenant 
thereto, located on the north one- 
third (except that part lying east 
of the road) of the'south half, etc.” 
Stevens v. Carey, 183 Ill. A. 24. (6) 
“One hundred and twenty feet off 
the south side of the east half of 
unsurveyed block located in the 
southeast cornér of the original 
town of Texico, except that part of 
said block owned and occupied by 
the Eastern Railway of New Mex- 
ico.’ Patten v. Balch, 15 N. M. 276, 
278, 106 P 388. (7) “A strip of land 
belonging to the east 40 acres taken 
off the east side of the north fraction 
of the northwest quarter of section 
nineteen (19)” where it appeared 
that all parties to the action knew 
exactly what property was intended 
to be designated. Kraatz v. Work- 
man, 202 Til; A. 95. (8). “Nine acres, 
more or less, of growing wheat, lo- 
cated near the center of the north- 
west quarter (%) of the northwest 
quarter (4%) of section twenty (20), 
township twenty-six (26), range 
twenty-seven (27)” in a _ certain 
township and county. Avero v. Wells, 
(Mo, A.) 216 SW 802. 

81. Patten v. Balch, 15 N. M. 276, 
106 P 388; Moore v. Douglass, 14 
W. Va. 708. ; 

82. Muckey v. Fetiz, 162 Mo. 684, 
145 SW 493; Bishop v. Spaulding, 99 
Nebr. 573, 156 NW 1080; O’Hagan 
v. Crossman, 50 N. J. L. 516, 14 A 
752. 

[26 C. J.—54] 
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range.®? 
Description of 


So a de- 


= Ala.—Wright v. Lyle, 4 Ala. 


112.. 
Ill.—Schaumteeffel v. Belm, 77 Ill. 


567; House v. Wilder, 47 Ill. 510; 
Preston™ va, Davis, 112) Tl.” “AN. 6365 
Gerlach v. Walsh, 41 Ill. A. 83; 
Burns v. Nash; 23° Ill. A. 5525. Ma- 
loney v. Shattuck, 15 Ill. A. 44. 
Ind.—College Corner, ete, Road 
Co. v. Moss, 92-Ind. 119. 
Mich.—Gardner v. WHickock, 102 


Mich. 497, 60 NW 974; Clark v. Gage, 
19 Mich. 507. 

Minn.—Lewis v. Steele, 1 Minn, 88. 

Miss.—Paden v. Gibbs, 88 Miss. 
274, 40 S 871. 

Mo.—Aubuchon v. Foster, 202 Mo. 
A. 225, 215 SW 781; Fink v. Schmidt, 
(A.) 215 SW 490; Muckey v. Fetiz, 
162 Mo. A. 684, 145 SW 493. 

N. J.—Applegate v. Applegate, 16 
ING 2a ko 2s 


Dene M.—Sanchez v. Luna, 1 N. M. 
Oh.—Murphy v. Lucas, 2 Oh. 255. 


oie v. Clinton, Mart. 
198. 


So Ns 

Wis.—Cox v. 1. inn, 
307. 

[a] Descriptions held insufficient. 
—(1) “A certain messuage and par- 
cel of land, with the appurtenances, 
containing thirty acres, be the the 
same more or less, adjoining Thomas 
B. Watts and others in the _ said 
county of De Kalb.” Wright v. Lyle, 
4 Ala. 112. (2) “About one-fourth 
of an acre of land situated in... 
the northwest corner of section 25, 
township 12, range 1 west, being 
the same now occupied and held by 
defendant for toll-house and gar- 
den,” giving county and state. Col- 
lege Corner, etc., Gravel Road Co. v. 
Moss) 92) Ind?e119; 1242 (3) ‘The 
house and premises on Hennepin 
Island, so called, at the Falls of St. 
Anthony, in the county aforesaid, let 
to him by the complainants.” Lewis 
v. Steele, 1 Minn. 88, 89. (4) ‘“Mes- 
suage or dwelling house of the plain- 
tiff.” Applegate v. Applegate, 16 N. 
dig UE OR ek (5) A strip four feet 
wide at the north end and six and 
one-half feet wide at the south end, 
extending “along and near the en- 
tire west side of’ the northwest 
quarter of a certain section. Muckey 
v. Fetiz, 162 Mo, A. 684, 145 SW 
493. (6) “A range of lead ore and 
a strip or piece of land on each side 
running easterly and westerly across 
the land owned by certain persons in 
a particular section.” Cox v. Gros- 
hong, 1 Pinn. (Wis.) 307. (7) “An 
acre of said strip being on the west 
side of the above-described prem- 
ises starting about one-fourth of a 
mile from the northwest corner of 
said described land and extending 
for about 30 rods.’ Aubuchon: v. 
Foster, 202 Mo. A. 225, 215 SW 781. 
(8) A “strip about fifteen to twenty 
feet wide ... inclosed inside a barb 
wire,’ where at the time of suit 
there was no barbed wire around the 
strip of land, for in such case an 
officer would be unable to execute a 
writ of restitution. Fink v. Schmidt, 
(Mo. A.) 215 SW 490. 

[b] The degree of certainty suf- 


Groshong, 


tion twenty-six, 
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sufficient,*7 unless the metes and bounds given do 
not inclose any land;8* and it is not necessary in 
addition to metes and bounds to specify the land 
by statutory demarcation of section, township, and 
It is not necessary, however, that the 
premises be described by metes and bounds if other- 
wise described with sufficient certainty.% 
scription of the land by section and subdivisions 
thereof, township, and range, the state and county 
being given, will be sufficient ;°1 and it has been held 
that this will be sufficient without designating the 
state and county ® or without designating the state, 
county, and meridian. : 
ity to the effect that the omission of the state or 
county in which the land is situated will render 


A de- 


There is, however, author- 


ficient in a deed will not always be 
sufficient in a pleading. College Cor- 
ner, etc., Gravel Road Co. v. Moss, 92 
Ind aslA:9% To same effect Clark v. 
Gage, 19 Mich. 507 (the precision re- 
quired in a complaint in identifying 
the premises is to be measured by 
the rules of pleadings rather than 
by those which govern contracts). 
84. Beck v. Glenn, 69 Ala, 121% 
Spear v. Lomax, 42 Ala. 576; Town- 
send v. Van Aspen, 388 \Ala. 572; 
House v. Camp, 32 Ala. 541;.Cairo, 
ete., R. Co. v. Wiggins Ferry Co., 82; 
Ill. 230. See also Kykendall v. Clin- 
ton, 3 Kan. 85 (holding the follow- 
ing description sufficient: ‘‘The hotel 
commonly called the ‘Clinton House,’ 
in Indianola, Shawnee county, to- 
gether with all the rooms, houses, 


gardens, lots, etc., used in connec- 
tion therewith’’). 
[a] @hus it is sufficient to de- 


scribe the property as “a certain 
house and lot in the city of We- 
tumpka in said county, in that part 
of said city known as ‘Miller’s sur- 
vey,’ being known as the east half 
of lot number 21 in said survey, on 
which is a house recently occupied 
by Mrs. B. M. D.” House vy. Camn, 
382 Ala. 541. 

85. Armstrong v. Crilly, 51 Ii. 
A. 504 [aff 152 Ill. 646, 38 NE 936]. 

86. Burns v. Nash, 23 Ill. A. 552. 

87. Ward v. Lewis, 1 Stew. (Ala.) 
26; Mead v. Daniel, 2 Port. (Ala.) 
86; More v. Del Valle, 28 Cal. 170) 
(holding* further that failure to al- 
lege the state in which the land was 
situated did not vitiate the descrip- 
tion, the county in which the land 
is situated being given and the suit 
being brought in that county). 
he, Maloney v. Shattuck, 15 Ill. 
ecu Mead v. Daniel, 2 Port. (Ala.) 

90. Castro v. Gill, 5 Cal. 40; Tip- 
ton v. Swayne, 4 Mo. 98; Ladd v. 
Riggle, 6 Heisk. (Tenn.) 620. 

[a] A description of land by a 
certain name, although a Spanish 
one, is as good a description as one 
by metes and bounds, if it can be 
rendered sufficiently certain by the 
evidence. Castro v. Gill, 5 Cal, 40. 

91. Huffaker v. Boring, 8 Ala. 87; 
Preston v. Davis; 112° Ill. A. 6386. 

{al A description of land as lots 
thirty-three and thirty-four in sec- 
township twenty- 
nine north, or range 1 west of the 
third principal meridian situated in 
the county of Marshall in the state 
of Illinois is insufficient, the section 
designated not being one that is or- 
dinarily laid off in lots by a govern- 


ment survey. Preston vy. Davis, 112 
TAA. 636. 
92. Cummings v. Winters, 19 


Nebr. 719, 28 NW _ 302. 

93. Devine v. Burleson, 35 Nebr. 
238, 239, 52 NW 1112 (‘There is no 
uncertainty as to the lands intend- 
ed. True, the meridian is omitted, 
but the courts of this state will 
take judicial notice of the mode of 
the general government of survey- 
ing public lands, and that there is 
but one meridian line in this state. 
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the complaint fatally defective.°* Erroneous state- 
ments in the description may be rejected as sur- 
plusage if the remaining statements sufficiently iden- 
tify the property.°> If the property is otherwise 
distinctly deseribed error in describing it by sec- 
tion, township, ete., will not vitiate the complaint.%® 
It is not necessary to state the amount of land if 
it is otherwise deseribed with reasonable certainty.°* 
And an erroneous statement of the quantity of land 
may be rejected as surplusage where the description 
is otherwise accurate and complete.°® When the 
other parts of the description are not sufficiently cer- 
tain the quantity becomes essential in determining 
the identity of the land, although as an element in 
the description of land the statement of the quan- 
tity is the least reliable.°® The premises may be de- 
scribed by reference in the complaint to an exhibit 
containing a description. A description of the 
premises as part of a tract designated without speci- 
fying the part meant is insufficient,? but where other 
facts are alleged by which the premises can be 
readily identified, it will be sufficient. Unnecessary 
prolixity of description does not vitiate the com- 


plaint, if the property can be readily identified there-_ 


from.* And if the complaint states one cause of ac- 
tion in several counts the description of the prem- 
ises in one count will be sufficient.® 

We know that there is but one tract 8. 
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[§ 107] (7) Entry and Detainer. In actions 
for forcible entry and detainer, an allegation of en- 
try by defendant on the premises in question is neces- 
sary. It seems, however, that no such allegation 
is necessary where the action is based on a forcible 
detainer only.* According to some decisions, the 
allegation of time of entry by defendant is material 
and must be proved as laid, but the probable weight 
of authority is against this view.® It is necessary 
always to allege a detention of the premises® at the 
time of the institution of the action,‘® for in the 
absence of such detention the acts complained of 
would amount to no more than a trespass.11 The 
complaint need not deny the existence of possession 
by defendant for such a time as would bar the 
action.12. A complaint showing that defendant has 
been in possession of the property for over a year, 
but which does not show such possession to have 
been quiet, is not bad as showing a defense under a 
statute making quiet possession for a year by de- 
fendant a defense.!* 

[§ 108] (8) Force. Except where the rule may 
be otherwise under the particular statute,!* whether 
the cause of action is a forcible entry and detainer 
or a forcible detainer, an averment of force in the 
commission of the acts complained of is necessary,!® 
and if the words of the statute descriptive of the 
In Missouri Rev. St. 


Cas. § 


of land in this state to’ which the 
description contained in the com- 
plaint is applicable, and that is sit- 
uated in Holt county. The premises 
could be established and identified 
by a competent surveyor without 
difficulty. The case is brought within 
the authority of Cummings v. Win- 
ters, 19 Nebr. 719, 28 NW 302’). 

94. McRae v. Tillman, 6 Ala. 486; 
Johnson v. Fischer, 56 Mo. A. 552. 

95. Silvey v. Summer, 61 Mo. 253. 

96. Rosenberger v. Wabash R. 
Co., 96 Mo. A. 504, 70 SW 395. 

97. College Corner, etc., Gravel 
Road Co. v. Moss, 92 Ind. 119; Allen 
v. Gibson, .4 ‘Rand’, (25 Va.) 468; 
Moore v. Douglass, 14 W. Va. 708. 

98. College Corner, etc., Gravel 
Road Co. v. Moss, 92 Ind. 119. 

99. College Corner, etc. Gravel 
Road Co. v. Moss, 92 Ind, 119. 

1. Steele v. Steele, 2 Tex. A. Civ. 
Cas. § 345. 

2. Schaumtceffel v. Belm, 77 Ill. 
567; Haskins v. Haskins, 67 Ill. 446; 
Beel v. Pierce, 11 Ill. 92; Klingen- 
Smith v. Faulkner, 84 Ind. 331; 
Schuster v. Gray, 8 Kan. A. 222, 55 
P 489; Maes ve Garza, 1 Tex, As-Civ. 
939% 

8. Smith vy. White, 5 Dana (Ky.) 


fa] Tlustration.— “One dwelling 
house and other out-houses and 
fields, lying on the south side of the 
Middle Fork of Kentucky river, it 
being a part of a tract of land of 
two thousand five hundred acres, 
patented to Crow and Adams, lying 
in Hstill county; which were in the 
possession of said Smith, Meredith 
and Pllicott, on the first day of De- 


cember, 1834,” was held sufficient. 
Smith v. White, 5 Dana (Ky.) 376, 
381. 


4 Bell v. Killerease, 11 Ala. 685. 

5. Porter v. Murray, 2 Cal. Un- 
rep. Cas. 687, 12° P 425. 

6. Whitaker v. Gautier, 8 Ill. 443; 
Brown v. Ashford, 56 Miss. 677. 

{al Duplicity—A complaint in 
unlawful and forcible entry and de- 
tainer alleging that defendant un- 
lawfully turned plaintiff out of pos- 
session and unlawfully withheld the 
possession of a certain tenemént 
from plaintiff is not bad for duplic- 
ity. Brown v. Ashford, 56 Miss. 677. 

7. Lecatt v. Stewart, 2 Stew. 
(Ala.) 474. 


T3074, 

9. Cal—Barlow v. Burns, 40 Cal. 
351; Davies v. Stark, 25 Cal. A. 519, 
522, 144 P 315 [quot Cyc]; Bell v. 
Haun},9"Cal: VAs" 41,942 Ps 41.26. 

Iowa.—Rivereau v. St. Ament, 3 
Greene 118. 

Mo.—Tipton v. Swayne, 4 Mo. 98. 

Tex.—lasater v. Fant, (Civ. A.) 
43 SW 3821. 

Utah.—Barnes v. Cox, 12 Utah 47, 
4 Ry Soi. 

[a] Insufficient averments of 
withholding.—(1) An allegation in 
a complaint, otherwise insufficient to 
state a cause of action for forcible 
entry and detainer because not al- 
leging that defendants withheld pos- 
session at the commencement of the 
action, that plaintiff will continue 
to be damaged in a certain sum for 
each day possession is withheld by 
defendants, cannot be construed as 
an allegation that possession § is 
withheld. Bell v. Haun, 9 Cal. A. 41, 
97 P1126. (2) A complaint averring 
that, while plaintiff was in peaceable 
possession of a storeroom, defend- 
ants forcibly , entered and ejected 
plaintiff, breaking the doors, locks, 
and windows, is insufficient to state 
a cause of action of forcible entry, it 
not showing that defendants retained 
possession, the purpose of the ac- 
tion, under Code Civ. Proc. § 1174, 
being to recover possession. Davies 
v. Stark, 25° Cal. A.*519,,144 B.315. 

10. Davies v. Stark, 25 Cal. A. 
519, 522, 144 P 315 [quot Cyc]; Bell 
Vin Haun, 9) Cali pA. 4; 4435. 97%, (P1226 
[quot Cyc]; Champ Spring Co. v. 
B. Roth Tool Co., 96 Mo. A. 518, 70 
SW 505. 

[a] Detention of the premises at 
the time suit was commenced is suf- 
ficiently alleged in a complaint 
which sets forth that defendant re- 
fuses ‘to quit such possession, but 
continued to withhold the same from 
plaintiff.” Rivereau v. St. Ament, 3 
Greene (Iowa) 118. 

11. Davies. v. Stark, 25 Cal. <A. 
519, 522, 144 P 315 [quot Cyc]; Bell 
vi Pawn, 49 oCalmeAs 415908 ee ali26 
Tipton v. Swayne, 4 Mo. 98. 

12. Ward v.. Crane, 3. Blackf. 
(Ind.) 393. 

13. Kennedy v. Dickie, 27 Mont. 
70n 69:.0P) 672: 

14. See statutory provisions; and 
supra § 58. 


See infra § 121 text and notes [a] 


L (1889) 
§ 5089 makes him guilty of unlaw- 
ful detainer who wrongfully and 
without force by disseizin shall ob- 
tain and keep possession of realty 
and shall fail to quit after written 
demand by the person having the 
legal right of possession. A-com- 
plaint was sufficient which alleged 
that defendant unlawfully and with- 
out force by disseizin obtained pos- 
session and kept it after demand 


made in writing for its delivery. 
School Dist. No. 4 v. Holmes, 53 
Mo. A. 487. 


15. Ala.—Watson v. Scarborough, 
147 Ala. 689, 40 S 672; Ferguson v. 
Carter, 40 Ala, 607. 

Alaska, — Steil v. 
Alaska 392. 
ys hia saan Vis 9 Ark. 

Cal.—Adams v. Helbing, 107 Cal, 
298, 40 P 422; Barlow v. Burns, 40 
Cal. 351; McEvoy vy. Igo, 27 Cal. 
375; San Francisco, ete., Home Bldg. 
Soc. v, Leonard, 17 Cal. A. 254, 119 
P 405. 

Conn,—Stiles v. Homer, 21 Conn. 
507; Bull v.. Olcott, 2 Root 472. 

Ill.— Fitzgerald v. Quinn, 165 Tl. 
354, 46 NE 287; Hoffman v. Reichert, 
147 oy Ell 2740 SO) NE, Dekh = Sika Ske 
219; Ballance v. Curtenius, 8 Ill. 449; 
Bussen v. Dickson, 97 Ill. A. 310. 

Ind. T.—Hunt v. Hicks, 3 Ind. T. 
275, 54 SW 818. 

Ky.—New York-Kentucky Oil, etc., 
ee v. Miller, 187 Ky. 742, 200 SW 
oO . 

Miss.—Owen v. Monroe County 
Alliance, 77 Miss. 500, 27 S 383. 


Dessmore, 3 


Spencer, 


Mo.— Arnistrong vy. Hendrick, 67. 
Mo. 542; Bixeman v. Reichel, (A.) 
187 SW 269. 


Mont.—Milligan v. Cuff, 14 Mont. 
366, 37 P 455; Morse vy. Boyde, 11 
Mont. 247, 28 P 260. 

N. J.—Schwinn. vy. Perkins, 79 N. 
J. L. 515, 78 A 19,32. LRANS 51,. 21 
AnnCas 1223. 

N. Y.—Tischler v. Knick, 26 Misc. 
738, 57 NYS 8. 

Tenn.—Stockley .v. Cissna, 119 
Tenn. 135, 104 SW 792. 

Wash. — Chezum v. Campbell, 42 
Wash. 560, 85 P 48, 7 AnnCas 921. 

W. Va.—Raleigh County v, Ellison, 
8 W. Va. 308. 
sh OU tee C Or v. Groshong, 1 Pinn. 


“A forcible entry must be laid to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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acts are ‘unlawfully and by forge,’’ the omission 
of the word ‘‘unlawfully’’ in the complaint vitiates 
it..® It is not necessary to set out the particular 
facts constituting a forcible entry or detainer.7 It 
is In all cases sufficient to follow the language of the 
statute on which the complaint is based.18 

[§ 109] (9) Allegations with Respect to Per- 
sonalty. The complaint in forcible entry and de- 
tainer should not contain allegations respecting de- 
fendant’s appropriation of personal property.!® 

[§ 110] (10) Notice to Quit and Demand for 
Possession. The complaint must allege notice to 
quit and demand for possession when necessary to 
the cause of action,?° or it will be fatally defective.?} 
It has been held unnecessary to allege that the notice 
to quit was in writing,?? although on the trial it 
must be proved to be so;?% but there is authority to 
the contrary.** It is not necessary to allege how the 
notice was served,?® and if the fact of the service is 
distinetly alleged, this allegation will be construed, 
as against a general demurrer, to include everything 
necessary to constitute a sufficient service.2® So it 
is not necessary to allege the exact date at which 
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the notice was given;?’ it is sufficient to allege that 
subsequent to the unlawful entry while defendants 
were in possession and prior to the. commencement 
of the action, the notice to surrender was given, and 
refused for a designated period after the notice was 
given.?® It is also unnecessary expressly to state 
that the demand was made ‘‘by the plaintiff.’’ 2° If 
no demand for possession is necessary the complaint 
need not allege a demand,®° but an allegation of a 
demand when a demand is unnecessary will not vi- 
tiate the complaint.*! 

[§ 111] (11) Damages. No allegations as to 
damages are necessary or proper unless the statute 
on which the action is based authorizes the award 
of damages.®? If the statute authorizes the recovery 
of damages,?* the damages claimed in the complaint 
must be such as are the natural and proximate con- 
sequences of the act complained of,*4 and in no event 
can damages in a larger sum than that demanded 
by the complaint be awarded.*® It is not necessary 
that the claim should allege a specific sum as dam- 
ages ;°° but if it does, neither the court nor the jury 
can find a sum in excess thereof.?7 If no demand 


be done with force and strong hand, 
or with menace of life, limb or some 
bodily hurt.’ Bull y. Olcott, 2 Root 
(Conn.) 472. 

[a] Rule applied.—A complaint in 
an action of forcible entry and de- 
tainer, which in the first count al- 
leges the possession of plaintiff, and 
the unlawful entry of defendant, 
without alleging a withholding, or a 
demand of the possession, or a re- 
fusal, or the use of force or menace; 
but in a second count stated as a 
“further, separate and distinct cause 
of action,” alleges possession of de- 
fendant, a demand of possession by 
plaintiff, refusal, and forcible detain- 
er by defendant, ete., is bad on de- 
murrer, because neither count by it- 


self states a cause of action. Bar- 
low v. Burns, 40 Cal, 351. | 

[b] Determination of character 
of action. — When a _ complaint 


charges forcible entry ‘‘with a mul- 
titude of people” and a forcible and 
unlawful detainer in one count the 
forcible entry is the gist of the ac- 
tion, the averment of forcible de- 
tainer not being as an independent 
ground of relief but as a mere con- 
tinuation or consequence of the first 


act. McMinn v. Bliss, 31 Cal. 122; 
Preston v. Kehoe, 15 Cal. 315. 
16. Blaco v. Haller, 9 Nebr. 149, 


1 NW 978. 
17. Ala.—Ladd v. Dubroca, 45 
Ala. 421; Ferguson vy. Carter, 40 Ala. 


607. 
Cal.—Hollant v. Green, 62 Cal. 67. 


Ga.—McAlpin v. Purse, 86 Ga. 271, 
Woodward, 19 
Rhode, 33 


Minn.—Davis_ v. 
Minn. 174. 

Mont.—Spellman_ v. 
Mont. 21, 81 P' 395; 

Nebr.—Blackford  v. 
Nebr. 829, 62 NW _ 1101. 

Oh,—Brown vy. Burdick, 25 Oh. St. 
260. 

Okl.—Greenameyer v. Coates, 13 
Oki, 14523472 P8775 oRichardsony v. 
Pinny, 6 Okl. 328, 50 P 231 [overr 
Rice v. West, 33 P 706]. 

Wash.—Gore v. Altice, 33 Wash. 
335, 74 P.556. 

Wis.—Jarvis re Hamilton, 16 
Wis. 574. 

{a] Sufficient averments.—In ac- 
tions of forcible entry and detainer 
the following averments have been 
held sufficient: (1) That defendant 
entered with force and strong hand. 
Ward v. Lewis, 1 Stew. (Ala.) 26. 
(2) That defendant forcibly entered 
and forcibly detained the premises. 
McAlpin v. Purse, 82 Ga. 271, 12 SE 
412. (3) That defendant, ‘while 
said plaintiff was lawfully seized and 
in actual possession of said prem- 


Frenzer, 44 


ises, with force and strong hand en- 
tered upon said premises unlawfully, 
and, after demard of ‘possessiom 
thereof, detained, and does still de- 
tain the same, with force and arms.” 
Ferguson v. Carter, 40 Ala. 607. (4) 
That plaintiff was in possession of 
certain described lands which he cul- 
tivated as a homestead settlement 


and that defendant forcibly and 
without right entered and ejected 
plaintiff. Spellman yv. Rhode, 33 


Mont. 321,82 R395; (5) That de- 
fendant “forcibly and unlawfully en- 
tered upon” and forcibly and unlaw- 
fully refuses to quit the premises. 
Townsend v. Van Aspen, 38 Ala. 572. 
(6) That ‘‘defendants unlawfully en- 
tered upon such land, and turned 
this plaintiff out of the possession 
thereof, by threats and menacing 
conduct, and ever since that time, 
said defendants have and still do 
hold the possession thereof, by 
threats of violence against this 
plaintiff.” Holland v. Green, 62 Cal. 
67. In actions of forcible detainer, 
the following allegations have been 
held sufficient: (7) That defend- 
ant ‘forcibly and unlawfully de- 
tains and keeps possession of the 
premises; detaining and holding 
the same by such words, circum- 
stances, or actings, as have a natural 
tendency to excite fear and appre- 
hension of danger.’ Matlock  v. 
Thompson, 18 Ala. 600. (8) That de- 
fendant has unlawfully withheld 
possession by menaces and threats 
of violence, and still unlawfully 
withholds possession of the property 
from plaintiff, Kennedy v. Dickie, 
27 Mont. 70, 69 P 672. (9) That de- 
fendant “unlawfully and forcibly de- 
tained, and still doth detain from 
the undersigned, possession, etc., of 
tlie premises.” Brown v. Burdick, 
25 Oh. St. 260. (10) Under a special 
statute providing that every person 
is guilty of a forcible detainer who 
by force during the absence of the 
occupant of any real property un- 
lawfully enters thereon and who 
after demand refuses for the period 
of three days to surrender posses- 
sion to such former occupant a com- 
plaint that plaintiff was in posses- 
sion and that defendants during his 
absence entered on the premises, 
broke open the inclosures, and broke 
open the door of the dwelling house, 
and entered therein and by force 
continued to occupy the premises and 
refused to peaceably surrender the 
possession ‘thereof to plaintiff after 
due notice given. Gore v. Altice, 33 
Wash. 235, 74 P 556. 

18. Ala.—Huffaker v. Boring, 8 
Ala. 87; Ward v. Lewis, I Stew. 26. 


Cal.—Holland v. Green, 42 Cal. 67. 
Mo.—School Dist. No. 4 v. Holmes, 
53 Mo. A. 487. 

Nebr. — Blachford v. 44 
Nebr. 829, 62 NW: 1101. ; 

Oh.—Brown v. Burdick, 25 Oh. St. 
260; Barto v. Abbe, 16 Oh. 408. 
Okl.—Greenameyer v. Coate, 12 
72 P 877; Richardson v. 
6: Okl. 328, 50 P 231. 
Gillam v. Sigman, 29 Cal. 637. 
Ala.— Jonsen vy. Nabring, 50 
392; Spear v. Lomax, 42 Ala. 


Colo.—Doss Ve Craicy 1 EColor iit. 


Frenzer, 


HE ae aie v. Woodward, 65 Ill. 
go Andrae v. Heinritz, 19 Mo. 


Okl.—Howard vy. Davis, 168 P 429. 

Utah.—Barnes vy. Cox, 12 Utah 47, 
4I PV55 7. 

21. Doran v. Gillespie, 54 Ill. 366; 
Howard v. Davis, (Okl.) 168 P 429; 
Barnes v. Cox, 12 Utah 47,41 P 557. 

[a] Averment jurisdictional.—. 
Howard yv. Davis, (Okl.) 168 P 429. 

22. Hitchcock v. McKinster, 21 
Nebr. 148, 31 NW 507 (the allegation 
“that plaintiffs served notice on the 
defendant describing said premises 
to defendant” is sufficient). 

23. Hitchcock v. McKinster, 21 
Nebr. 148, 31 NW 507. 

24. Spear v. Lomax, 42 Ala. 576 
(a complaint which fails to aver 
that a demand in writing to deliver 
the possession thereof to anyone 
lawfully entitled thereto was made 
is defective). 


25. Knowles v. Murphy, 107 Cal. 
40S Pee 
26. Knowles v. Murphy, 107 Cal. 


LOG S40 NP. ash, 

27.° Holladay. ‘Coal. Co. v. Kirker; 
20 Utah 192, 57 P 882. 

28. Holladay Coal Co. v. Kirker, 
20. Utah 192, 57 P 882, 


29. Spear v. Lomax, 42 Ala. 576. 

s0h (Craissjv. Gray, 1eCalis Age598. 
82 P 699; McCleary v. Crowley, 22 
Mont. 245, 56 P 227. 

31. Miller v. Sparks, 4 Colo, 303. 

32. See infra § 134. 

83. See infra §§ 134-139. 


34. Anderson v. Taylor, 56 Cal. 
131, 38 AmR 52 (holding insufficient 
to support a judgment for damages 
averments that “plaintiffs, by rea- 
son of the acts complained of, have 
been injured in their credit and cir- 
cumstances, and have suffered Sreat 


‘bodily and mental pain and an- 
Sulsh yin © 
35. Feedler v. Schroeder, 59 Mo. 


864; Moore v. Dixon, 50 Mo. 424. 
36. Holmes v. Horber, 21 Cal. 55; 

Hixon v. Selders, 46 Mo. A. 275. 
37. Feedler y. Schroeder, 59 Mo. 
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for rent is set up in the complaint rent is not re- 
coverable.2s However, it is not necessary to allege 
the value of rents and profits as a basis for the re- 
covery thereof.°® In some jurisdictions the view is 
taken that the provisions of the statutes in respect 
of doubling or trebling damages are mandatory,*? 
and where this view prevails, if the complaint con- 
tains proper averments as to damages sustained, it 
need not ask for the double or treble damages au- 
thorized by statute;*! the court will, on a recovery 
by plaintiff, double or treble the damages, although 
double or treble damages were not asked;*? and it 
has been held that treble damages are recoverable 
in a statutory action therefor if the declaration 
sufficiently states the cause of action and specifically 
refers, for authority, to the statute allowing the 
court to treble the damages.4? On the other hand 
it has been held that where the statute is regarded 
as directory only, double damages will not be al- 
lowed unless the claim is made in the complaint.** 
Since a charge of forcible detainer of real prop- 
erty carries an implication that it was from a bad 
motive, an allegation of forcible detainer is suffi- 
cient without more to sustain an award of exemplary 
damages.*> 

Statutory form of complaint. Where there is a 
form of pleading provided for by statute and it 
does not contain an averment or claim for damages, 
a complaint will be sufficient without an averment or 
claim for damages.*® 

[§ 112] c¢. Joinder of Causes of Action. An ac- 
tion of forcible entry and detainer brought before 
a justice of the peace cannot be joined with a claim 
for damages growing out of the same transactions,** 
except under specific statutory authority to that ef- 
fect.48 While there is some authority to the con- 
trary,*® the weight of authority is that a cause of 
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action based on a forcible entry and detainer and 
one based on an unlawful detainer cannot be joined 
in the same complaint,®° the view being taken that 
these causes of action are wholly inconsistent with 
each other.64 Where it appears on the face of a 
complaint setting up these two causes of action that 
the premises sought to be recovered are the same, a 
demurrer will lie.®2 When authorized by statute, 
causes of action for forcible entry and forcible de- 
tainer may be wnited in the same complaint,®* but 
being distinct causes of action they must be sep- 
arately stated in separate counts,°* or the complaint 
will be bad on demurrer.®®> A statute requiring that 
in an action to recover distinct parcels of land the 
complaint shall allege separately the distinct causes 
of action as to each parcel does not make it neces- 
sary that the claims for damages for the wrongful 
entry and possession be separately stated, as such 
damages are not an independent cause of action.?® 
That a complaint in an action of unlawful detainer 
under the statute alleges a forcible detainer, and alsu 
alleges a demand for possession when no demand was 
necessary, does not affect the sufficiency of the com- 
plaint, or render it obnoxious to the objection that 
two causes of action are stated in one count.®? An 
averment of a foreible and unlawful entry, and that 
defendants forcibly detained the premises so unlaw- 
fully taken, does not lay the detainer as an inde- 
pendent ground of relief.®§ 

[§ 113] d. Verification.®*® In the absence of 
statute so providing, no verification of the com- 
plaint is necessary.°° But where the statutes require 
verification of the complaint, a noncompliance there- 
with renders the complaint fatally defective.6t The 
verification must be made by complainant ®? in the 
absence of some special statutory provision author- 
izing verification by some other person.6? A veri- 


364; Moore v. Dixon, 50 Mo. 424; 
Coles v. Foley, 13 Mo. 249. ; 
38. Johnson v. Tugegles, 27 Miss. 


39. Holmes v. Horber, 21 Cal. 55. 

40. Sev infra § 138. 

41. See cases infra note 42. 

42. Watson v. Whitney, 23 Cal. 
375; Hart v. Moon, 6 Cal. 161; O’Cal- 
laghan v. Booth, 6 Cal. 63. 

[a] Reason for rule.—‘‘The stat- 
ute does not contemplate by the 
words ‘the damages shall be as- 
sessed, if claimed in the complaint,’ 
that the complaint shall contain a 
claim for treble damages, but rather 
a claim for the damages which a 
jury is competent to assess. The 
office of trebling the damages be- 
longs to the Court.” Tewksbury v. 
O’Connell, 25 Cal. 262, 265. 

43. Hitchcock v. Pratt, 51 Mich. 
263, 16 NW 639. 

[a] Where the recovery is re- 
garded as single, under the statute, 
both single and treble damages are 
recoverable under one and the same 
count. Hitchcock v. Pratt, 51 Mich. 
263, 16 NW 639. 

44, Gaffney v. Magrath, 11 Wash. 
ANG AOg Ue O's. 

45. San Francisco, etc, Home 
Bldg. Soc. v. Leonard, 17 Cal, A. 254, 
119 P 405. 

46. Helton v. Ft. Gaines Oil, etc., 
@o., (Ala.) 39 S 925. 

47. Tyler v. McKenzie, 43 Colo. 
(2338, 95 P 948; Ow v. Wickham, 38 
Kans 225, 16 P3335. 

48. See statutory provisions; and 
supra § 111. ' 

{a] In Colorado under the For- 
cible entry and Detainer Act (Mills 
St. Annoti Jc 52 §§. 1969.2 1996) the 
only question to be determined in 
an action for unlawful detainer is 
the right to possession, and a de- 


mand for damages or rent cannot be 
joined in an action for such posses- 
sion, except that in an action com- 
menced under § 1973 subd. 4, a re- 
covery for rent may be had. Tyler 
v. McKenzie, 43 Colo. 233, 95 P 943. 


49. Littleton v. Clayton, 77 Ala. 
Bie! Gammack wee Macy,. 3s) AL aK: 
Marsh, (Ky.) 296. 


50. Smith v. Lafferry, 27 Ark. 46; 
McGuire v. Cook, 13 Ark. 448; Polack 
ve Shafer, 46 Cal: 270}; Liddon v. 
Hodnett, 22 Fla. 271. 

51. McGuire v. Cook, 13 Ark. 448. 

52. McGuire v. Cook, 13 Ark. 448. 

53. Shelby v. Houston, 388 Cal. 
41'0;y i@ammack? vv, Macy, ssa AK 
Marsh. (Ky.) é 

54. Shelby v. Houston, 388 Cal. 
410; Valencia v. Couch, 32 Cal. 339, 
91 AmD 589. But compare Kerr v. 
O’Keefe, 138 Cal. 415, 71 P 447 (the 
complaint in an action for forcible 
entry and detainer is not demurrable 
because it alleges defendant’s unlaw- 
ful entry and forcible exclusion of 
plaintiff and a forcible detainer of 
the premises in one count, no men- 
tion being made of previous deci- 
sions to the contrary). 

55. Valencia v. Couch, 22 Cal. 339, 
91 AmD 589. 

56. Chamberlain v. 
Fed. 669. 

57. Miller v. Sparks, 4 Colo. 303. 

58. Preston v. Kehoe, 15 Cal. 315. 

59. See generally Pleading [381 
Cyc 526]; Justices of the Peace [24 
Cye* 565i). 

60. Patterson v. Graham, 140 Ill. 
541, 30 NE 460. 

61. McGuire v. Cook, 13 Ark. 
448; Wilson v. Smith, 6 Ind. T. 108, 
89 SW 1009; Fletcher v. Keyte, 66 
Mo. 285; Levy v. David, 24 R. I. 249, 
52 A 1080. 

{a] Verification of amendment.— 


Mensing, 51 


A material amendment of the com- 
plaint must be verified unless per- 
mitted to be filed without objection. 
McGuire v. Cook, 13 Ark. 448. 

62. Levy v. David, 24 R. I. 249, 
52 A. 1080. 

63. See statutory provisions. 

{a] In California.—Verification by 
an agent setting forth that the facts 
are within his knowledge brings the 
case within a statute providing that 
when the pleading is verified by the 
attorney or any other person except 
a party he must set forth the rea- 
sons why it is not made by a party 
and is a proper verification. New- 
man v. Bird, 60 Cal. 372. 

[b] In Maine.—If the complaint 
shows that complainant lives in the 
county in which the estate lies it 
must be signed and sworn to by his 
agent and attorney unless it shows 
that ‘‘complainant is out of the state 
or sick” or for other reasons unable 
to appear in person before the court. 
Treat v. Bent, 51 Me. 478. 

{c] In Missouri.— (1) Where a 
statute requires the complaint to be 
signed by the party aggrieved or his 
agent or attorney, and sworn to, a 
complaint signed “N. by W., his 
agent and attorney” and sworn to 
before a justice is a sufficient veri- 
fication. Naylor “vy Chinn, 82 Mo. A. 
160. (2) It seems that the above 
statute does not require that the 
affant should be a competent wit- 
ness. It will be sufficient that the 
complaint is'verified by anyone who 
is cognizant of the facts. “The only 
object of the statute, in requiring a 
verification of the complaint, is to 
make a prima facie showing by the 
oath of one cognizant of the facts, 
so as to prevent the abuse of this 
summary writ.’ Bobb v. Taylor, 25 
Mo. A. 588, 587. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fication reciting that the complaint is ‘‘true in sub- 
stance’’ is insufficient,°* and so is a complaint veri- 
fied by an agent ‘‘to the best of his knowledge, in- 
formation, and belief.’’ °° But a verification reciting 
that the complaint is true except as to matters stated 
on information has been held insufficient.2¢ The 
complaint may be sworn to before anyone qualified 
to administer an oath.®7 

[§ 114] e. Signature.*® A statutory requirement 
that the complaint be signed by the party or his 
attorney is mandatory and noncompliance with this 
requirement renders the complaint fatally defec- 
tive.°® In the absence of any statutory provision 
to the contrary the complaint may be signed by an 
agent or attorney.’° And it has been held that the 
complaint may be signed by a receiver where the 
lease to be terminated was itself executed by the 
receiver”! 

[§ 115] f. Filing. The question of filing com- 
plaints and the formalities in relation thereto are 
matters of statutory regulation and no general prin- 
eiples can be stated in relation thereto."? 

[§ 116] g. Amendments.7*? The general rules 
relating to amendments are treated elsewhere in 
this work.7* 
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Right to amend. In most jurisdictions much liber- 
ality is exercised in allowing amendments in pro- 
ceedings of the character under consideration,” espe- 
cially where it appears to be reasonably clear that 
full justice may not be done without such amend- 
ments.‘ But this rule, of course, cannot apply 
where the court has no power to permit amend- 
ments.77 

Time and terms. It has been said: ‘‘It is hardly 
ever too late to amend pleadings, whether before 
or after verdict, on such terms as justice may seem 
to demand.’’*® When seasonably requested proper 
amendments should be allowed as of course without 
the imposition of terms.7° 

Amendments permissible. While amendments 
which change the cause of action will not be permit- 
ted,®° amendments which do not change substantially 
the cause of action will ordinarily be allowed.®! The 
following have been held to be permissible amend- 
ments: Correcting or adding to the description of 
the property ;** changing the date on which the forci- 
ble entry was alleged to be committed;** increasing 
the amount of damages;** alleging certain specified 
sums as special damages and claiming punitive dam- 
ages for vindictiveness ;*° showing that the land was 


{d] In Rhode Island.—A com- 
plaint may be made under oath by 
plaintiff or someone in his behalf 
in an action for forcible entry and 
detainer. Guenond vy. Superior Ct., 
32) Ri 7.224) 678 A 1015. 

64. Wiltshire v. TripYett, 71 Mo. 
A.°332; Tegler v. Mitchell, 46 Mo. A. 
349; Reilly v. Powell, 34 Mo. A. 431. 

65. Miles v. Goffinet, 16 Mich. 
472; Seitz v. Miles, 16 Mich, 456. 

66. Peo. v. Whitney, 1 Thomps. & 
EEGNE Ge) OS.86 

67. Crow ).v.) Borris; 15-Ga,. 303. 

68. See generally Justices of the 

. Peace [24 Cye 565]. 

69. Hargadien v. Van Horn, 72 
Mo. 370; Purcell v. Merrick, 172 Mo. 
A. 412, 158 SW 478. But compare 
Wolff v. Jurgenson, 185 Ill. A. 346, 
347 (where it was held without dis- 
eussion that “in forcible detainer 
proceedings the fact that complain- 
ant’s name was not signed to the 
complaint does not render it insuffi- 
cient’). 

70. Patterson v. Graham, 140 III. 
531, 30 NE 460. 

[a] Signature held  sufficient.— 
Where the body of a complaint in a 
suit before a justice for unlawful de- 
tainer described the person signing 
it as agent of plaintiff, the fact that 
he signed the complaint in the name 
of plaintiff by himself, ‘‘agent,” in- 
stead of by himself “fas agent’ did 
not render it fatally defective. Al- 
though technically defective it is 
substantially good. South St. Joseph 
Town Co. v. Scott, 115 Mo. A. 16, 
90 SW 727. 

71. McKeag v. Pirie, 134 Ill. A. 
652, 

72. See statutory provisions; and 
cases infra this note. ae 

{ay Minute of time of exhibition. 
—Under the statutes it is not nec- 
essary in a civil action for forcible 
entry and detainer that the magis- 
trate issuing the process should en- 
ter on the complaint a minute of the 
time of its éxhibition. Allen v. Orms- 
by, 1 Tyler, (Vt.) 345. 

[b] ime of filing.— Under the 
North Dakota statutes, jurisdiction 
in forcible entry and detainer does 
not depend on the filing of a verified 
complaint before issuance of sum- 
mons, but it is sufficient if the com- 
plaint is filed at or before the time 
defendant is required by the sum- 
mons to appear and answer. Browne 
v. Haseltine, 9 S. D. 524, 70 NW 648. 

[c] With whom filed.—Filing a 
complaint in a proceeding for for- 
cible entry and detainer with the 


clerk of the district court and the 
issuing of a warrant under his hand 
and the seal of that court is not a 
compliance with a statute requiring 
the complaint to be delivered to a 
court commissioner or a judge‘of the 
district court or a judge of probate 
and the proceedings are void. Sum- 
mary proceedings to be valid must 
strictly follow the law which creates 
them. Tweed v. Guild, 2 Ariz. 207, 11 
P53: 

Entry on justice’s docket.— 
Under a statute requiring the com- 
plaint, summons, and return and all 
proceedings to be entered on the jus- 
tice’s docket, the complaint need not 
be entered before the Summons is- 
sues. It is sufficient if regarded 
merely after its filing. O’Hagan v. 
Crossman, 50 ING vd. eis 9516, 814 VA 
752. 

73. On appeal see infra § 162. 

74. See Pleading [31 Cyc 359]. 

75. San Francisco, etc, Home 
Bldg. Soc. v. Leonard, 17 Cal. A. 254, 
119 P 405; Aubuchon v. Foster, 202 
Mo. A. 225, 215 SW 781; Sanchez v. 
Luna, 1 N. M. 238. And see cases 
infra this section. , 

{a] Reason for rule.—“The action 
here iS a summary proceeding and 
was designed to afford the speediest 
legal remedy by which one may se- 
cure redress for the wrongful or for- 
cible invasion of his possession of 
real property, or, where the posses- 
sion of the same, though rightfully 
obtained, is forcibly or unlawfully 
detained, for the restitution of the 
premises and damages, if any, are 
sustained, for the wrongful act. In 
such cases it is likely to often hap- 
pen, as it no doubt has frequently 
occurred, that complaints are hastily 
and, aS a consequence, carelessly 
drawn, with the result that many 
facts which might properly be proved 
are either not properly pleaded or 
not pleaded at all” San Francisco, 
ete., Home Bldg. Soc. v. Leonard, 17 
Cal Ay 254) 267.5199: P 405, 

76. San Francisco, — etc., 
Bldg. Soc. v. Leonard, 17 Cal. A. 254, 
119 P 405. : 

77. See statutory provisions. 

[a] In New Jersey (1) no power 
has been conferred on justices to per- 
mit amendments in proceedings un- 
der the forcible entry and detainer 
statute. Krause v. Dayton, 51 N. J. 
L. 272, 17 A 91; Waters v. Haynes, 
49 N. Ji DL. 598, 9 A 770; Wilson v. 
Bayley, 42 N. J. L. 132. (2) Where 
the complaint is allowed to be amend- 
ed so as substantially to change an 


Home | 


allegation material to be charged and 
proved to justify a judgment for pos- 
session the judgment cannot be sus- 
tained. Waters v. Haynes, 49 N. J. 
TOS OA Oe 


78. Thompson y. Sornberger, 78 
Ill. 853A 354. 
fa] In  California—Under the 


Forcible Entry and Detainer Act, “if 
the plaintiff sues upon one cause of 
action only, and his testimony makes 
another, or if he sues upon two, and 
his testimony makes a third, it shall 
be the duty of the Court, of its own 
motion, to order the complaint to be 
amended, so as to suit the testimony.” 
Shelby v. Houston, 38 Cal. 410, 419; 


Valencian vn Couch; 132)" @altivo sco ymo 
AmD 589. 
79. Brinkley v. Mooney, 9 Ark. 445 


(where a demurrer for misjoinder of, 


causes of action was sustained, it 
was error to grant leave to amend 
only on the restoration of the per- 
sonal property). 

80. Necklace v. West, 33 Ark. 682 
(action cannot be changed into one 
of ejectment); State v. Pierce County 
Super. Ct., 102 Wash. 215, 172 P 826 
(defendant having been brought into 
court under a special summons, and 
compelled to defend in unlawful de- 
tainer a special proceeding, the court 
had jurisdiction to determine the is- 
sues in such proceeding only, and 
could not by amendment allow pro- 
ceeding to be changed into a general 
one either at Jaw or in equity). 

81. Schuster v. Gray, 8 Kan. A. 
222, 55 P 489; and cases infra this 
section. 

82. Bibby v. Thomas, 131 Ala. 350, 
31 S$ 4382; Murry v. Harner, 3 Ala. 
744; Schuster v. Gray, 8 Kan. A. 222, 
55 P 489; Granberry v. Storey, 61 
Tex. Civ. A. 9, 127 SW 1122 [disappr 
Ochoa v. Garza, 1 Tex. A. Civ. Cas. 
§ 939]; Evetts v. Jones, (Tex. Civ. 
A.) 76 SW 778 [overr Ochoa vy. Garza, 
1 Tex. A. Civ. Cas. § 939] 

[a] Setting out metes and bounds. 
—Where, in an action for forcible 
entry and unlawful detainer, the dec- 
laration described the premises as a 
certain portion of a certain section, 
township, and range, there was no 
departure in allowing an amendment 
setting out the metes and bounds. 
Bibby v. Thomas, 131 Ala. BDO vous 


432. 
Huntey,. ieaicks. 3 einds Te s2ioy 
54 SW 818. 
84. Hixon v. Selders, 46 Mo. A, 
275; Lucas v. Fallon, 40 Mo. A. 551; 
Elliott v. Abell, 39 Mo. A. 346. 


85. San Francisco, etc. Home 
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situated in the county in which suit was brought,%° 
or in the precinet where suit was brought, where the 
complaint contains a sufficient description of the 
premises from which it could have been shown that 
they were in such precinct;§? showing that plaintiff 
at the time of the entry was in peaceable posses- 
sion;§® correcting contradictory statements as to 
possession ;°° showing that plaintiff’s attorney made 
the affidavit and that his name which did not ap- 
pear on the complaint was omitted by mistake;°° 
changing a complaint in an action for forcible entry 
and detainer which alleges an unlawful entry so as 
to allege an unlawful and forcible entry;°!. curing 
misjoinder of causes of action;°? conforming plead- 
ings to proof ;°° excluding matters over which a jus- 
tice of the peace has no jurisdiction;°* verifying the 
complaint.% 

[§ 117] 2. Plea or Answer °°—a, Necessity for 
and Right to Answer. Statutes in some jurisdic- 
tions dispense with the necessity of written plead- 
ines on the part of defendant in some instances,°? 
and where this is the case the sustaining of a de- 
murrer to an answer is harmless error.°® In the 
absence of statutory provisions of this character, a 
plea or answer is necessary,®® and unless filed it is 
error to swear the jury to try the matter in differ- 
ence between the parties because there is no issue. 
So where a complaint is amended after demurrer has 


Bldg. Soc. v. Leonard, 17 Cal. A. 254,;v. Finger, 15 Okl. 120, 79 PB 759. 


119. .P 405. {d] 
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been sustained thereto, and an amended complaint 
is filed, defendant must plead to the complaint as 
amended.?. Under a statute providing that defend- 
ant shall file with the clerk his written answer, de- 
murrer, or demurrer and answer,.® defendant does 
not waive his right to answer by demurring without 
answer at the same time.* The statute of limita- 
tions, 1f available as a defense,®> must be taken ad- 
vantage of by plea,® and is not good matter for 
demurrer to the ¢omplaint.7 

[§ 118] b. Sufficiency. If the answer does not 
deny the material allegations of the complaint and 
no material new matter is set up, no issue is raised 
and plaintiff is entitled to judgment on the plead- 
ings. Except where it is otherwise provided by 
statute,® the plea of not guilty puts in issue all 
material allegations of the complaint and is in gen- 
eral sufficient ;1° and a special plea setting up mat- 
ter available under this plea 1s bad on demurrer,!+ 
and may properly be stricken on the court’s own 
motion.!? But matter in abatement 1% and new matter 
by way of excuse, justification, or avoidance, must 
be specially pleaded 14 unless the necessity therefor 
is dispensed with by statute.> By the express pro- 
visions of some statutes, however, a general denial 
will be sufficient in all cases,t® even in respect of 
matters of excuse, justification, or avoidance,!* and 
where this is so error if any in striking out a valid 


plaint). See also Hnsley v. Page, 13 


In West Virginia in unlawful | Colo. A. 452, 455, 59 P 225 (“the al- 


86. McKinney v. Harral, 36 Mo. A. |detainer before a justice or on an|legation in the answer [in an action 
337 appeal a verdict on full: trial on|for unlawful detainer] that the de- 


87. McRae v. White, 
A.) 42 SW 793. 


(Tex. Civ. | the merits will not be set aside be- | fendant is not guilty of unlawful de- 
cause there was no plea and issue; |tainer does not raise an issue. 


That 


88. Hoffman v. Mann, 75 SW 219, |the statute puts in the plea of not);is_a conclusion of law’’). 


25 KyL 255. guilty. 
22) Dee W489) 98. 
90. Johnson v. Tuggle, 27 Miss. |Ind, 288. 


91. Wilson v. Campbell, 75 Kan. |W. Va. 308. 
159, 88 P 548, 121 AmSR 366, 8 1. 
LRANS 426, 12 AnnCas 766. : W. Va. 308. 

92. Liddon v. Hodnett, 22 Fla. 271 a 
(by striking out one or the other | 311. 


93. Shelby v. Houston, 388 Cal. 4. 
410; Valencia v. Couch, 32 Cal. 339, ise 
91 AmD 589; Best v. Frazier, 16 Okl. 6. 
523, 85°P 1119 \Cwhere, in forcible 7. 
entry and detainer, the complaint is 8. 


Simpkins vy. White, 43 W. 10. 
gs9. Schuster v. Gray, 8 Kan. A.| Va. 125, 27 SE 361. 
Poffenberger v. Blackstone, 57 


Raleigh County v. Ellison, 8 


See statutory provisions. 
Maumus v. Hamblon, 38 Cal. 539. 
See supra § 97. 

Ferguson v. Carter, 40 Ala. 607. 
Ferguson v. Carter, 40 Ala. 607. 
More v. Del Valle, 28 Cal. 170. 
founded on a notice which fails at |See also Lloyd v. Secord, 61 Minn. 


Ala.—Cooley v. U. S. Savings, 

etc., Co., 144 Ala. 538, 39 S 515. 
Ark.—MecGuire v. Cook, 13 Ark. 448. 
Cal.— Henderson v. Allen, 23 Cal. 


99. Raleigh County v. Ellison, 8|519; Minturn v. Burr, 20 Cal. 48; 


Sullivan v. Cary, 17 Cal. 80. 
Conn.—Raymond v, Bell, 18 Conn. 
81;° Dutton v. Tracy, 4 Conn. 79; 


Brockaway v. Thomas, 32 Ark. | Phelps v. Baldwin, 17 Conn. 209; Bull 


v. Olcott, 2 Root 472. 

Ill. Burns _v. Nash, 23 Til. A. 552. 

Iowa.—McKinney v. Hartman, 4 
Iowa 154. 

Minn.—Johnson vy. Carlin, 115 
Minn. 430, 1832 NW 750; Sodini v. 
Gaber, 101 Minn. 155, 111 NW 962. 

Nebr.—Galligher v. Connell, 23 


the trial, plaintiff may be allowed to | 448, 683 NW 1099 (where an‘answer | Nebr, 391, 836 NW 566. 


amend the pleadings to conform to |admits the material allegations of 33: 
the proof, and base his case on an-|the complaint and sets up no de- 


Bibby v. Thomas, 131 Ala. 350, 
31 S 432 (a special plea setting up 


other notice served more than three | fense, judgment on the pleadings is} that defendant had previously been 


‘days before the commencement of the } proper). 
action). [a] 


in possession, that plaintiff’s tenant 


Answer sufficiently raising is- | had abandoned possession,and that de- 
94. Howard v. Valentine, 20 Cal. |sue of fact.—Where the answer in| fendant had madea peaceable reéntry 
2 


95. Sanchez v. Luna, 1 N. M. 238. 
96. See generally Justices of the 
Peace [24 Cyc 560]. 

97. Ind. —Poffenberger v. Black- 
stone, 57 Ind. 288. 

Ky.—Aufenkamp v. Storch, 138 Ky. 
104, 127 Sw -529. 

Minn.—Berryhill v. Healey, 89 
Minn. 444, 95 NW 314. 

Okl.—Smith v. Finger, 15 Okl, 120, 
DOME DO, 

W. Va.—Simpkins v. White, 43 W. 
Va. 125, 27 SH 361. 

[al All defenses are available 
without the filing of written pleas. 
Poffenberger v. Blackstone, 57 Ind. 
288; Aufenkamp v. Storch, 138 Ky. 
104, 127. SW 529. 

[b] In Minnesota the oral plea of 
not guilty is sufficient to put in issue 
the allegations of the complaint, but 
if it is desired to set up new mat- 
ter by way of excuse, justification, 
or avoidance, such matter must be 
set up in the answer. Berryhill v. 
Healey, 89 Minn, 444, 95 NW 314. 

{c] In Oklahoma, in an action in 
the probate court defendant is not 
required to file any pleading. Smith 


— 


forcible detainer expressly denies the 
allegation of a paragraph of the com- 
plaint, which charged a forcible de- 
tainer, and denies that plaintiff is en- 
titled to possession of the land or 
has any right thereto, it is error to 
give judgment for plaintiff on the 
pleadings, on the ground that the 
answer raises no issues of fact. Ken- 
nedy v. Dickie, 27 Mont. 70, 69 P 672. 

9. Kenney v. Daugherty, 67 Colo. 
56, 185 P 471 (in forcible entry and 
detainer, an allegation that defend- 


ants ‘“‘by beating and striking 
(plaintiff) and by their superior 
strength and numbers and with 


threats of violence did forcibly eject 
this plaintiff and his family out of 


said house,’ was a material fact and 


properly pleaded under Rev. St. 
[1908] § 2609 [Mills St. Annot. 
(1912) § 2969], and that an answer 
denying that defendants took pos- 
session by force was not a specific 
denial of such allegation and was an 
insufficient answer under Rev. St. 
[1908] § 2612 [Mills St. Anmnot. 
(1912) § 2972], requiring answer 
either specifically to admit or deny all 
of the material facts alleged in com- 


is defective, as such matter may be 
shown under the general issue). 

12. Cooley v. U. S. Savings, ete, 
Co., 144 Ala. 538, 39 S 515. 
NTH v. McDole, 49 Ill. 


14. Brockway v. Thomas, 36 Ark. 
518; Sodini v. Gaber, 101 Minn. 155, 
ATP NWA Gok 

{a] Thus where a complaint al- 
leges that plaintiff was in the quiet 
and peaceable possession of prem- 
ises, and was dispossessed by de- 
fendants, by force, or under an il- 
legal order made by an officer having 
no jurisdiction, the answer should 
take issue directly upon the allega- 
tions of the complaint, or, confessing 
them, should state, distinctly and 
positively, new matter sufficient to 
avoid them. Ladd yv. Stevenson, 1 
Cal. 18 (before statutory change). 

15. See cases infra notes 16, 17. 

16. Henderson vy. Allen, 23 Cal. 
519: Watson v, Whitney, 23 Cal. 375; 
Shepardson v. McDole, 49 Ill. A. 350; 
Oklahoma City v. Hill, 4 Okl. 521, 46 


P 568. 
17. Henderson v. Allen, 23 Cal. 


519. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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special defense is harmless.18 Where an entry by 
fraud and stealth is alleged an answer alleging an 
entry with plaintiff’s consent is good.1® A denial 
that defendant entered unlawfully admits the en- 
try and tenders issue only on its unlawfulness.2° An 
allegation in the answer of actual possession raises 
no question of title?4 and an allegation of right 
to possession is a conclusion of law.22, An answer 
which alleges that defendant purchased the property 
in controversy from a person named, but which does 
not show that such person had any interest in the 
premises or right te dispose thereof or of the pos- 
session, fails to show that his entry was based on 
any claim of right.2? Where the complaint alleged 
that defendant forcibly entered on a tract of land 
described, an answer admitting the taking and hold- 
ing of possession, but denying that he did so forci- 
bly, unlawfully, or wrongfully, did not tender any 
issue as to the legality of defendant’s entry.24 Where 
an abstract of title is set up in a paragraph of the 
complaint in compliance with a statutory require- 
ment,?° defendant’s failure to deny this paragraph 
does not admit its truth where the answer denies 
plaintiff’s title or right to possession.26 If the 
allegations in the complaint are stated conjunctively, 
an answer which denies them in that form does not 
raise an issue,?’ and any defense distinetly and sep- 
arately stated must be an answer to the whole cause 
of action.*® If plaintiff regains possession of the 
premises pending an appeal by defendant to a court 
of record this fact can only be taken advantage of 
by a plea puis darrien continuance.?? Inasmuch as 
the question of title cannot be raised or tried,?° the 
filing of an answer setting up title or claiming an 
equitable right to declare a resulting trust will not 
divest the court of jurisdiction.*+ 

[§ 119] 3. Reply.** By virtue of statutory pro- 
visions in some jurisdictions it is not necessary in 
an action for unlawful detainer to reply to affirma- 
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tive matter contained in the answer.®? 

[§ 120] 4. Method of Raising Objections and 
Waiver. Objections for defects in the complaint 
should, it is apprehended, be taken advantage of by 
the methods ordinarily employ ed in reaching defects 
in complaints in any civil action.®+ Thus it has 
been variously held, sometimes in fps se: to the 
practice of the particular jurisdiction, that if the 
complaint is defective in substance the objection may 
be availed’ of by motion to quash;*° that an objee- 
tion raised after the trial is commenced comes too 
late;°° that matter in abatement must be pleaded 
as soon as practicable or it will be waived;?? that 
all objections based on defects of form in a com- 
plaint are cured by going to trial without objection,®® 
and by verdict,®® and cannot be raised on appeal 
or error,*® or on return of the certiorari to the 
court to which the case is removed;*! that an ob- 
jection to the deseription of the premises may be 
raised by demurrer,*? but may be waived by going 
to trial *? or eured by verdict,44 if it identifies the 
premises with sufficient certainty to enable the ex- 
ecutive officer of the court to ascertain the land 
recovered,’®> and an objection based thereon cannot 
be raised for the first time on appeal;*® that an- 
swering and going to trial on the merits waives an 
objection that the complaint is defective in failing 
to state where the premises are situated;*? that 
where actual possession in plaintiff is defectively 
alleged the objection may be taken advantage of by 
special demurrer on the ground of uncertainty ;48 
that objections based on defects of this character 
cannot be raised after verdict;49 that a defect in 
alleging the time of entry is waived by appearance 
and trial on the merits;°° that informality in alleg- 
ing a withholding of the premises by defendant at 
the commencement of the action is cured by verdict,®* 
as is also an objection that the complaint contains 
no prayer for a judgment of ouster;>* that. objec- 


18. Oklahoma City v. Hill, 4 Okl. 29. Lomax v. Spear, 51 Ala. 532. | v. Clay, 7 Tex. 250. 

1621, 46 P 568. 30. See supra § 40. 39. Shaw v. Gordon, 2 Greene 
19. Oleson vy. MHendrickson, 12 31. Cope v. Braden, 11 Okl. 291, | (lowa) 376. 

Iowa 222, Gia FATS. 40. Matlock v. Thompson, 18 Ala. 
20. Leroux v. Murdock, 51 Cal. 32. See generally Justices of the |600; Wright v. Lyle, 4 Ala. 112; 

541. Peace [24 Cyc 562}. Leary v. Pattison, 66 Ill. 203. 
21. Parks v. Barkley, 1 Mont. 83. Fife v. Olson, 5 Wash. 789, 32 41. Clay v. Clay, 7 Tex. 250. 

514. P 766. See generally Pleading [31 42. College Corner, ete, Gravel 
[a] Answer held to deny title. | Cyc 241]. Road Co. w. Moss, 92 Ind. 119. 


-Defendant’s answer denied that plain- 


34. See Pleading 


ish eCve= WH 4it: 43. Davis v. Goodman, 62 Ark. 262, 


tiff was the owner of the lands or 
-entitled to the possession thereof and 
admitted that one of the parties 
through whom plaintiff claimed had 
-received a patent for the lands from 
the United States but alleged the 
patent to be void and claimed the 
lands by virtue of a homestead entry 
and occupation. It was held that 
the answer was not one of confession 
and avoidance but a denial of plain- 
tiff’s title which placed upon plain- 
‘tiff the burden of proving such title 
by competent proof. Roberts v. Cen- 
ter, 26 Wadh. 435, 67 P 151. 

22, Parks v. Barkley, 1 Mont. 514. 

23. Brown v. Martin, 23 Cal. A. 
“736, 139 P 823. 

24. Brown v. Martin, 23 Cal. A. 
736, 139 \P 823. 

25. See statutory provisions. 

26. Roberts v. Center, 26 Wash. 
435, 67 P 151 (Such answer neces- 
sarily denies the abstract which 
merely .shows the chain of title un- 
‘der which plaintiff claims). 

27. Leroux v. Murdock, 51 Cal. 
:541; Burke v. Carruthers, 31 Cal. 
ak More v. Del Valle, 28 Cal. 
LO: 

28. Mendelson v. Kitt, 92 NYS 
127 (applying this rule to a case 
where an alleged separate defense 
was merely a conclusion following 
from the facts set forth in the first 
‘defense). 


Justices of the Peace [24 Cyc 562, 
570]. 

35. Doran v. Gillespie, 54 Ill. 366; 
Jackson v. Warren, 32 Ill. 331; 
Prickett v. Ritter, 16 Ill. 96; Haynes 
v. Sherwin-Williams Co., 126 Ill. A. 
414, | 

86. Haynes v. Sherwin-Williams 
Co., 126 Ill. A. 414 

37. Beck v. Glenn, 69 Ala. 121; 
Stiles v. Homer, 21 Conn. 507 (plea 
after jury had been called and two 
of them had been challenged and 


their places supplied by others); 
Huttalin wv. Misnern= -70! lla 32053 
Sanchez v. Luna, 1 N. M. 238 (objec- 


tion first taken on hearing of appeal 
from the justice court). 
[a] Reason for rule.—‘“Pleas in 


abatement are dilattory, and are dis- 


favored by the law on this account. 
They are required to be filed as soon 
as practicable, so as to prevent the 
unnecessary accumulation of costs 
oceasfoned by protracted delay, and 
to guard against the hazard of a bar 
by the statute of limitations, in the 
event of an abatement of the action 
on some technical ground not touch- 
ing the merits.’ Beck v. Glenn, 69 


Ala. 121, 126. A 
[b] Actions tried in justices’ 
courts are within this rule. Beck v. 


Glenn, 69 Ala. 121. 
38. Matlock v. Thompson, 18 Ala. 
600; Wright v. Lyle, 4 Ala, 112; Clay 


Soe SVWiizol Marr Weabarsn od Ark 5i73)- 
Armstrong v. Crilly, 152 Tll. 646, 38 
NE 936 [aff 51 Ill. A. 504]; Stillman 
v. Palis, 134 Ill. 532, 25 NE 786 [aff 
34 Ill. A. 540]. 

44. Payne v. Martin, 1 ‘Stew. 
ae 407; Stone v. Halstead, 62 Mo. 

45. Snoddy v. Watt, 9 Ala. 609; 
Wright v. Lyle, 4 Ala. 112 

46. Hilliard v. Carr, 6 ‘Ala. 557; 
Turk v. Elliott, 69 Ill. A. 451. And 
see infra § 161. 

47. Gibbens v. 
Minn. 398. 

48. Knowles v. Crocker Est. Co., 
125 Cal. 264, 57 P 998. 

49. Test v. Devers, 2 Blackf. 
(Ind.) 80. 

50. O’Hagan v. Crossman, 50 N. J. 
Te SL6,, 14 VA 752. 


Thompson, 21 


Ge ‘Cronise Vv. (Cargehilite sa. Car. 
[a] Failure to allege a wrongful 


detention of the premises at the com- 
mencement of the action (1) is, ac- 
cording to one decision, waived when 
not objected to at the trial (Champ 
Spring |Co., v2 B. Roth, Tooll.Co. 796 
Mo. A. 518, 70 SW 506); (2) but in 
another it is held that this defect 
cannot be cured by verdict (Phelps 
v. Baldwin, 17 Conn, 209). 

52. Ensley v. Page, 13 Colo. A. 
452, 59 P 225 (objection should be 
taken by special demurrer). 
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tions for failure to describe plaintiffs interest in 
the premises is waived by general appearance and 
answer, and consent to a postponement of the case ;>? 
that objection for want of a jurat is waived by 
going to trial;>4 that objections for insufficient veri- 
fication cannot be raised for the first time on ap- 


peal,®> as is also the rule with respect to objections - 


based on the allowance of amendments;°® that ob- 
jections based on improper joinder of causes of ac- 
tion should be raised by demurrer *? or by motion 
to strike or to amend the pleading;°® that improper 


joinder is not a ground for motion to dismiss the 


complaint ;>® that where a complaint is for an un- 
lawful entry and forcible and unlawful detainer, 
and the summons is to answer for a forcible entry 
and detainer, the variance is cured by plea to the 
merits;®° that where a cause goes to trial without 
any plea and defendant makes a full defense, he 
cannot set up the want of plea and issue thereon in 
the appellate court ;°* and that where, in a forcible 
detainer suit, a counterclaim is interposed, no dam- 
ages or rent being claimed, the right te object to 
the introduction of any evidence in support of such 
counterclaim is not waived by replying instead of 
demurring to the counterclaim.® 

[§ 121] 5. Issues, Proof, and Variance.®* As 
yn other actions, plaintiff in his evidence is c¢on- 
fined to proof of the facts alleged in his com- 
plaint,°* and proof of some other statutory case not 
set out in the complaint will not sustain the action.® 
If the complaint alleges forcible entry only, there 
can be no recovery on proof making out a case of 
foreible detainer only.®® ‘And where there is no 
proof to sustain an allegation of actual possession 
by plaintiff, a judgment for defendant is proper.*? 
A material variance between pleading and proof in 


respect of the description of the land is fatal to a — 


recovery.°8 As respects possession by defendant of 
the premises in controversy evidence that plaintiff 
was in possession of a very small portion will be 


53. Crane v. Van Derveer, 45 App.) must be put in 
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deemed an immaterial variance.®® Under a statute 
which provides but one form of declaration, namely, 
that it summon defendant to answer the complaint, 
the fact that defendant is in possession and unlaw- 
fully withholds from plaintiff the premises in ques- 
tion, and evidence of forcible entry by defendant, 
which is unlawful, is admissible thereunder, without 
specific allegation thereof.7° Under a complaint 
charging defendant with obtaining possession by col- 
lusion with plaintiff’s tenant, evidence negativing 
the averment of collusion is competent,’ and its 
competency is in no way affected by the fact of 
plaintiff’s presence or absence when defendant ob- 
tained possession.”? According to some: decisions 
the allegation of time of the entry is material and 
the date must be proved as alleged;** but according 
to the weight of authority it is not necessary to 
prove the time of entry exactly as alleged.7* Sa 
long as the proof shows an entry before filing com- 
plaint,7> and that the entry was made within the 
period in which suits for forcible entry and de- 
tainer must be brought to avoid the bar of the 
statute of limitation, a variance between the time 
alleged and that proved is immaterial.7° A variance 
in the pleading and proof as to the amount of land 
charged to be detained has been held immaterial and 
a recovery allowed of so much as the jury found 
was detained.7*7 A complaint charging that plaintiff 
was in possession of certain premises is not sustained 
by evidence that he was in possession of only a por- 
tion thereof, and a recovery is not authorized.*8 If 
the answer admits refusal to deliver possession pur- 
suant to plaintiff’s demand, plaintiff need not prove 
this faet.*9 Under a plea of not guilty, plaintiff 
must preve every fact necessary to entitle him to 
recover,®° for where the plea of not guilty is proper 
all material allegations of the complaint are put 
in issue by such plea.*! If suit is brought against 
defendants jointly, testimony is admissible to show 
that they occupied the tract in severalty.S2 


the statement or Mo.—Warren v. Ritter, 11 Mo. 354. 


Div. 139, 60 NYS 1040. 

[a] Failure to renew, Objections 
on removal by certiorari.— A com- 
plaint in fércible entry and detainer, 
defective for failure to set out com- 
plainant’s tftle or interest in the 
property, where such objection is 
made before the county judge and 
overruled but is not renewed in the 
general term where the case is 
brought by certiorari before travers- 
ing the inquisition, is cured by a 
verdict for the relator where the 
facts proved on the trial are such as 
to entitle him to protection under the 


statute. Peo. v. Fields, 1 Lans. (N. 
Ye e222: 

54. Center v. Gibney, 71 Tll. 557. 

55. Naylor v. Chinn, 82 Mo. A. 
160. 

56. Evetts v. Johns, (Tex. Civ. 
A.) 76 SW 778: 

57. Treat v. Forsyth, 40 Cal, 484; 
Liddon v. Hodnett, 22 Fla. 271. 

58. Liddon v. Hodnett, 22 Fla. 
als 
. 59. Liddon v. Hodnett, 22 Fla. 
aks 

60. Grice v. Ferguson, 1 Stew. 
(Ala.) 36. 

61. Bartley v. McKinney, 28 Gratt. 
(69 Va.) 750. 


62. Vidger v. Nolan, 10 N. D. 353, 
87 NW 593. 

63. See generally Pleading [31 
Cyc 670]; Justices of the Peace [24 


Cyc 567]. 
64 Caswell v. Ward, 2 Dougl. 
(Mich.) 874; Russell v. McCartney, 


21 Mo. A. 544 (there is no reason for 
exempting actions of unlawful de- 
tainer from the rule that one’s case 


petition as it exists in order to avoid 
a failure of ‘proof). 

65. Gilbert v. Gerrity, 108 Me. 258, 
80 A 704. 

66. Jordan v. Rouse, 46 N. C. 119. 

67. Sarconi v. De Falo, 33 Misc. 
780, 67 NYS 928. 

68, Fanning v. Northwestern Mut. 
L. Ins. Co., 6 Ill., A. 536; Paden v; 
Gibbs, 88 Miss. 274, 40 S 871 (aver- 
ment that land was in section two 
and proof that land was in section 
three). 

[a] What is not a material va- 
riance.—No fatal variance exists be- 
tween a complaint in forcible entry 
and detainer alleging that the prop- 
erty, which is clearly identified, is 
in the city of Washington, and deeds 
reciting that it is in the county of 
Washington, since tle City is located 
in the county, and no distinction is 
made between the two in keeping the 
records of title to real estate. Green 
vy. Mclntire, 42 App. (D. C.) 250. 

69. Seeley v. Adamson, 1 Okl. 78, 
26 P 1069, 

70. Fisher v. Harman, 67 W. Va. 
619, 68 SE 885. 

71. Smith v. Meyers, 45 Mo. 434. 

72. Smith v. Meyers, 45 Mo. 434. 

73. Hoffman v.. Harrington, 25 
Mich. 146. And see O’Hagan vv. 
Crossman, 50 N. J: L. 516, 14 A 752 
(a complaint which gives the day 
and month of the entry without 
naming the year is defective). 
apt Ala.—Bliss v. Winston, 1 Ala. 

Cal.—Amador Gold Mine v. Amador 
Gold Mine, 114 Cal. 346, 46 P 80. 

Il).—Spurek v. Forsyth, 40 Ill. 438. 


Tex.—Irwin v. Davenport, 84 Tex. 
512, 19 SW 692.- 

75. Bliss v. Winston, 1 Ala. 344. 

76. Amador Gold Mine v. Amador 
Gold Mine, 114 Cal. 346, 46 P 80; 
Warran v. Ritter, 11 Mo. 354. . 

{a] Entry on different days.—If 
the entry is alleged to be on a par- 
ticular day, it may be proved to 
have been on a different day or on 
several different days, into different 
Lonepne ines Bliss v. Winston, 1 Ala. 

77. Golden v. Menker, 132 Ill. A. 
25; Taylor v. White, 1. T. B. Mon. 
(Kyi). 6375). Ball (virtiivelys) 2a tae 
Marsh. (Ky.) 181; Jarvis v. Hamil- 
ton, 19 Wis. 187. 

78. House v. Wilder, 47 Ill. 516; 
Garner v. Bonham, 3 Ind. T. 752, 49 
SW 45. 

[a] Unsurveyed public lands.—In 
an action for forcible entry and de- 
tainer of a part of the unsurveyed 
public démain, the complaint must 
contain an actual description of the 
land claimed, and if such description 
contains a greater area ‘than that al- 
lowed by law to any person or as- 
sociation of persons, no presumption 
of lawful possession would exist and 
the complaint should be dismissed. 
Holladay Coal Co. v. Kirker, 20 Utah 
192, 57 SPR832- 

13 Colo. A. 


79. Ensley v. 
452, 59 P 225. 

80. Sodini v. Gaber, 101 Minn. 155, 
111 NW 962; Galligher v. Connell, 
23 Nebr. 391, 36 NW 566. 

81. See supra § 118. 
sit Springer v. Cooper, 11 Ill. A. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i) 


eee 


do 


ADR AA. 


§§ 122-123] 


[§ 122] M. Evidence—l1. Burden of Proof and 
Presumptions.*? In order to sustain a recovery, 
plaintiff must show all the facts which are necessary 
to entitle him thereto,’+ defendant not being required 
to offer any proof until plaintiff by the weight of 
his evidence has shifted the burden of defense on 
defendant.8> And under the provisions of some 
statutes he must prove the allegations of his com- 
plaint whether defendant appears and defends or 
not.86 Ordinarily the right of possession is not in- 
volved and need not be established,’? but some stat- 
utes make right of possession essential to a recovery 
and the burden is on plaintiff to establish it.88 He 
must show that he had at the time of the alleged 
entry the actual possession of the premises de- 
seribed.®® A mere constructive possession such ag 
a fee simple title draws to it is not sufficient,2° but 
to prove actual possession it is not necessary to show 
that plaintiff resided on the premises.°! However, if 
he relies on the possession of another the burden 
is on him to show that the latter was his tenant.®? 
He must show that the property described in the 
complaint is the property held by defendant 9? and 
that defendant was in possession at the date of com- 
mencing the suit.°* And he must give in evidence 

83. See generally Justices of the 
Peace [24 Cyc 572]. 

84. Gilbert v. Gerrity, 108 Me. 
258, 80 A 704; Welling v. Abbott, 52 


Utah 240, 173 P 245; Columbia, etc., 
R. Co. v. Moss, 44 Wash. 589, 87 P 


Ill. 


9 
574. 
92. 


237, 
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Ill. 326; McCartney v. McMullen, 38 


1. Jarvis v. Hamilton, 
See also supra § 51. 
Redman vy. Perkins, 122 Mo. A. 
164, 98 SW 1097. 
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such a description of the premises in question as 
will enable the court to describe them in its judg- 
ment with such accuracy that an officer with the 
writ issued pursuant thereto could locate such prem- 
ises and enforce the writ.°° In forcible entry and 
detainer plaintiff must show an entry % by force 
within the period of limitations *? and a detention 
of the premises.° To authorize a recovery plain- 
tiff must prove the giving of such notice %® or the 
making of such demand for the surrender of the 
premises 1 as is required by statute, and must show 
that defendant refused to or neglected to surrender 
possession,? and the latter fact is not to be pre- 
sumed from the fact of defendant’s possession be- 
fore the demand.? If damages are claimed he must 
offer evidence in support of the claim.t If defend- 
ant seeks to justify his possession under the author- 
ity of some other person than plaintiff the burden 
is on him to prove the title of such person.5 

[§ 123] 2. Admissibility °—a. Title. Inasmuch 
as the question of title cannot be adjudicated un- 
less the statutes expressly so provide,’ the general 
rule, subject to some exceptions which will be here- 
after considered,® is that evidence of title either in 
plaintiff or defendant is not admissible;® nor can 
496; Bell v. Cowan, 34 Mo. 251. 

97. Brown v. French, 148 Ala. 272, 
42 S 409; Welling v. Abbott, 52 Utah 
240, 173 P 245; Karnes v. Johnston, 


58 -W. Va. 595, 52 SH) 658: 
98. Bell Vv. “Cowan; 34 »Mo. (251 


16 Wis. 


951 and cases infra this section. 

2 Misk ve Arnold) 7-"Ind-1.<5 26, 

104 SW 824. 

cee Bullock v. Peek, (Okl.) 168 P 
tle 

87. See supra § 42. 

88. See supra § 42. 

gs9. Ala.—Brown v. French, 148 
Ala. 272, 42 S 409; Watson v. Scar- 
borough, 147 Ala. 689, 40 S 672. 

Alaska. — Steil v. Dessmore, 3 

» Alaska 392. 

Cal.—Adams v. Helbing, 107. Cal. 
298, 40 P 422; San Francisco, etc., 
Home Bldg. Soe. v. Leonard, 17 Cal. 
A. 254, 119 P 405. 

Conn.—Stiles v. Homer, 21 Conn. 
507. 

Ill.— Fitzgerald v. Quinn, 165 Ill. 
354, 46 NE 287; Hoffman v. Reichert, 


147 Ill. 274, 35 NE 527, 37 AmSR 
219; Bussen v. Dickson, 97 Ill. A. 
Bl Ore Mann Vi Brady... /67 ) Lil) 955 


Thompson v. Sornberger, 59 Ill. 326. 
Ind. T.—Hunt v. Hicks, 3 Ind. T. 
275, 54 SW 818. i 
Ky.—New York-Kentucky Gas Co. 
v. Miller, 187 Ky. 742, 220 SW 535. 
Me.—Reed v. Reed, 113 Me. 522, 95 
Aso2V 1. 
Miss.—Owen v. Monroe County 
Allianeé, 77 Miss. 500, 27 S 383. 


Mo.—Armstrong v. Hendrick, 67 
Mo. 542; Bixeman v. Reichel, (A.) 
187 SW 269. 


Mont.—Milligan v. Cuff, 14 Mont. 
366, 36 P 455. : 

N. J.—Schwinn v. Perkins, 79 N. J. 
L. 515, 78 A 19, 32 LRANS 51, 21 Ann 
Cas 1223. 

N. Y.—Tischler v. Knick, 26 Misc. 
738, 57 NYS 3. 

Philippine.—Mediran vy. Villanueva, 
37 Philippine 752. 

Tenn.—Stockley v. Cissna, 119 
Tenn. 135, 104 SW 792; Rook v. God- 
frey, 105 Tenn. 534, 58 SW 850. 

Utah.—Welling v. Abbott, 52 Utah 
240, 1738-P 245: 

Wash.—Chezum v. Campbell, 42 
Wash.. 560, 85 P 48,7 AnnCas 921. 

W. Va.—Raleigh County v. Ellison, 
8 W. Va. 308. 


Wis.—Jarvis v. Hamilton, 16 Wis. 
574. 
[a] The estate which plaintiff has 


in the land must be shown in an ac- 
tion of forcible entry and detainer. 
Clements v. Clinton, Mart. & Y. 
{Tenn.) 198. 


90. Thompson v. Sornberger, 59 


93. Igartua  v. 12 Porto 
Rico 266. 


94 Ala.—Watson v. Scarborough, 


Perez, 


1147 Ala. 689, 40 S 672. 


Alaska.—Steil v. Dessmore, 3 Alas- 
ka 392. , 

Cal.—Adams v. Helbing, 107 Cal. 
298,.40 BP 422; San Francisco, etc., 
Home Bldg. Soc. v. Leonard, 17 Cal. 
A. 254, 119 P 405. 


Conn.—Stiles v. Homer, 21 Conn. 
507. 
Fla.—Wolfe v. Hall, 61 Fla. 492, 


496, 54 S 777 [cit Cyc]. 

Ill —Szulerecki v. Oppenheimer, 283 
Till. 525, 119 NE 648 [aff 204 Ill. A. 
859]? Ladd -v. Ladd, 256) Ill, 
NE 916 [aff 168 Ill. Ay 302]; Fitz- 
gerald v. Quinn, 165 Ill. 354, 46 NE 
287; Hoffman v. Reichert, 147 Ill. 
274, 35 NbD“527, 37 AmSR,-219; Mec- 
Clusky v. Nelson, 179 Ill. A. 182; 
Bussen v. Dickson, 97 Ill. A. 310; 
Bowman v. Mehring, 34 Ill. A. 389. 

Inds nh Hunt. eves dicks, 33: ind TL 
275, 54 SW 818. 

Ky.—New York, etc., Gas Co. v. 
Miller, 187 Ky. 742, 220 SW 535. 

Miss.—Murf v. Maupin, 113 Miss. 
670, 74 S 614; Owen v. Monroe Coun- 
ty Alliance, 77 Miss. 500, 27 S 383. 

Mo.—Armstrong v. Hendrick, 67 
Mo. 542; Tuttle v. Davis, 48 Mo. A. 


9; Link v. Harrington, 23 Mo. A. 
429: Bixeman v. Reichel, (A.) 187 
SW 269. 


Mont.—Milligan v. Cuff, 14 Mont. 
366,536. Pi 455. ¥ 

N. J.—Schwinn v. Perkins, 79 N. 
J. L. 515, 78- A 19, 32 LRANS 51, 21 
AnnCas 1223. 

N. Y.—Tischler v. Knick, 26 Misc. 
385. 5. INDS* 3: 


Okl.—Moulton v. Garrison, 169 P 
896; Maples v. Smythe, 35 Okl, 469, 
ATA dS 0 aie LADS Feit) Cyc). 

Tenn.—Stockley v. Cissna, 119 
Tenn. 135, 104 SW 792. 

Wash.—Chezum v. Campbell, 42 


Wash. 560, 85 P 48, 7 AnnCas 921. 

W. Va.—Raleigh County v. Ellison, 
8 W. Va. 308. 

[a] Where part of defendants 
were not proved to be in possession 
a judgment for plaintiff cannot be 
sustained. Godard ’v. Lieberman, 18 
Tll. A. 366. : 

95. Rockhold v. Doering, 
A. 194 


96. ‘Preston v. Kehoe, 15 Cal. 315; 
Lewis v. State, 99 Ga. 692, 26 SE 


183; 19.9: 
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Welling v. Abbott, 52 Utah 240, 173 


P 245. 

Stuller v. Sparks, 51 Kan. 19, 
31 P 301; Howard v. Davis, (Okl.) 
168 P 429; Gardner v. Kime, 20 Okl. 
184,95) Pi 242-" Smith! ev. “Dravel20 
Okl. 512, 94 P 529; Smith v. Finger, 
15.Okl. 120, 79 P 759: 

1. Hersey v. Westover, 11 Ill. A. 
197; Lehman v. Whittington, 8 Ill. A. 
374; Hinterberger v. Weindler, 2 Ill. 
A. 407; Drehman v. Stifel, 41 Mo. 184, 
97 AmD 268; Smith v. Finger, 15 Okl, 
L220 TO MPa oe 

[a] No presumption of service of 
demand arises from the fact that 
such demand was admitted in evi- 
dence. Lehman vy. Whittington, 8 Ill. 
A. 374. 
he Hersey v. Westover, 11 Ill. A. 
on Hersey v. Westover, 11 Ill. A. 

4, Lee Chuck v. Quan Wo Chong, 
91 tall 593)--28' P45. 

5. Kelley v. Kelley, 187 Iowa 349, 
174 NW 342; Hogan v. Harley, 8 Al- 
len (Mass.) 525. 

{a] Thus in action for forcible en- 
try and detainer, defendant, claiming 
to have. been given oral lease for 
one year, has burden of proving such 
fact. Kelley v. Kelley, 187 Iowa 349, 
174-NW 342. 

6. See generally Justices of the 
Peace [24 Cyc 572]. 

7, See supra § 40. 

8. See infra §§ 125, 126. 

9. Ala.—Harris v. Harris, 190 Ala. 
619, 67 S 465; Brown v. French, 159 
Ala. 645, 49 S 255; Fearn v. Beirne, 
129 Ala. 435, 29 S 558; O’Donohue v. 
Holmes, 107 Ala. 489, 18 S 263; Du- 
mas v. Hunter, 25 Ala. 711. 

Cal.—Carteri v. Roberts, 140 Cal. 
164, 73 P 818; Lasserot v. Gamble, 
46 P 917; Giddings v. ’76 Land, etc., 
Co3F83" Cal 96." 237 P e196; Welton ov. 
Millard’ 81 -Cal..-5403 2192 533.522) 2 
750; Bostwick v. Mahoney, 73 Cal. 
238, 14 P 832; Conroy' v. Dunn, -45 
Cal. 597; Ingram v. Slayton, 33 Cal. 
A. 630, 165 P 1026; Montijo v. Sherer, 
6 Cal. A. 558, 92 P 512; Mecham v. 
McKay, 37 Cal. 154. 

Conn.—Carrier v. Carrier, 85 Conn. 
203) 82 A 187; ‘Dutton: -v. Tracy; "4 
Conn. 79. 

Fla.—MecMillan v. Reese, 61 Fla. 
360, 59 S 388; Goldring v. Reid, 61 
Fla. 250, 54 S 718. 
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defendant show title in a third person.1° The spe- 
cial object of the summary remedy of forcible entry 
and detainer is to keep the peace, not to determine 
rights of property.11 However, as heretofore shown 
under some statutes title may be inquired into in 
actions of this character and muniments of title 
would of course be admissible.}” 

[§ 124] b. Possession. In forcible entry actions, 
evidence concerning the possession of the locus in 
quo must, to be relevant, be such as to connect the 
party asserting the same with the actual possession 
at the time of the alleged forcible entry.1® On the 
question of plaintiff’s possession of the premises at 
the time of the acts complained of it is competent to 
show that a third person had left personal prop- 
erty on the premises with plaintiff’s permission ;+* 
that plaintiff had instructed his agent to take pos- 
session of the premises on the removal of his ten- 
‘ant;!>° and that plaintiff had entered upon the land 
and cut timber on it.1® It is also competent to show 
a written agreement of a party to deliver peaceable 
possession to plaintiff,!7 the execution of a lease 
by plaintiff to a third person,!® a preliminary injune- 
tion against defendant issued in a former suit be- 
tween the same parties concerning the same prop- 
erty,!® and a recovery in trespass by plaintiff for in- 
juries to the land in controversy;?° and plaintiff 
may he permitted to prove payment of taxes by one 
under whom he claims, for the purpose of showing 
that the claim and possession of the latter is in 
good faith.2!_ So it has been held that declarations 


Ill.— Phelps v. Randolph, 147 Ill.|67 S 465. 
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of a person in possession of land showing that he 
held in his own right and not as tenant or agent of 
another are admissible as evidence on the principle 
of res geste;?? but there is authority to the con- 
trary.28 There is some conflict of authority as to 
whether a deed of the premises to plaintiff is ad- 
missible to show possession of plaintiff.24 To show 
the character of the possession relied on by plaintiff 
defendant may show that he had held prior possession 
and that plaintiff had taken possession by force 
during defendant’s absence and sought to maintain 
To show that plaintiff was not in 
possession at the time of the alleged injury de- 
fendant may introduce in evidence an agreement 
of plaintiff to quit possession.26 He cannot, how- 
ever, for the purpose of showing that plaintiff had 
only a scrambling possession, introduce evidence to 
show that during the whole period of -plaintiff’s pos- 
session third persons with whom defendant was not 
in privity were stopping near the demised premises 
awaiting an opportunity to take possession when 
they could do so without foree.?* ‘To show posses- 
sion by defendant at the time of the mjury com- 
plained of he may introduce evidence that he had 
been in possession for two years under a lease at 
the time of the alleged forcible entry; that he had 
not surrendered possession but had leased the prem- 
ises for the succeeding year;?8 or a _ record 
of a judgment in defendant’s favor in an action of 
trespass for injuries to the premises in question.?® 
So the declaration of a person, since deceased, made 


of forcible entry and detainer, and 


335, 35 NE 243; Slate v. Hisenmeyer, 
94 Tl). 96; Pearson vy. Herr, 53. Ill. 
144; Bisencon v. Walters, 203 Ill. A. 
28; Kraatz v. Workman, 202 Ill. A. 


Bod Lencki v. Schultz, 198 Ill. A, 
294. 

Iowa.—Stephens v. McCloy, 36 
Iowa 659. 


Ky.—Taylor v. White, 1 T. B. 
Mon. 87; Carpenter v. Shepherd, 4 
Bibb 501; Smith v. Dedman, 4 Bibb 
192; Bush v. Coomer, 69 SW 793, 24 
KyL 702; Terry v. Terry, 66 SW 
1024, 23 KyL 2242. 

Miss.—Murf v. Maupin, 113 Miss. 
670, 74 S 614. 

Mo.—Underwood v. Caruthersville, 
(A.) 184 SW 486. 

Mont.—Spellman v. Rhode, 33 Mont. 
BA SAP 7895, 

N. J.—Mercereau v. Bergen, 15 N. 
J. L. 244, 29 AmD 684, 

N. Y.—Oyster Bay v. Jacob, 109 
App. Div. 613, 96 NYS 620. 

Philippine.—Mediran v. Villanueva, 
37 Philippine 752; Evangelista v. Ta- 
bayuyong, 7 Philippine 607. 

Tenn.—Dennis v. Rainey, 8 Baxt. 
501. 

W. Va.—Bulkley v. Sims, 48 W. 
Va. 104, 35 SE 971. 

[a] Quitclaim deed.—In an action 
of forcible entry and detainer by a 
grantee against a grantor, withhold- 
ing’ possession after demand, under 
the Forcible Entry and Detainer Act 
§ 2 cl 6, evidence that the quitclaim 
deed from defendant to plaintiff was 
intended to secure plaintiff for 
moneys advanced and that the deed 
was given with the understanding 
that it should not disturb defend- 
ants’ possession and that nothing 
was ever paid by plaintiff was not 
competent because it sought to put 
in issue the title of plaintiff. Lencki 
v. Schultz, 198 Ill. A. 294. 

[b] Gease.—In an action for forci- 
ble entry and detainer against a mere 
trespasser, plaintiff's lease under 
which he was entitled to possession 
is irreyelant under the statute pro- 
viding that in such action the mer- 
its of the title cannot be inquired 
into. Harris v. Harris, 190 Ala. 619, 


[c] Evidence of a parol agreement 
for title or evidence of paper title 
is not admissible in an action of 
unlawful detainer. Mecham v. Mc- 
Kay, 37 Cal. 154. 5 

[d] Proof of an equitable title in 
the prosecutor is irrelevant and im- 
proper upon an inquisition of forci- 
ble entry and detainer. Mansfield v. 
Duvall, 2 Bibb (Ky.) 582. 

{e] Harmless error.—Where plain- 
tiff has been in possession for the 
period required by statute to enable 
him to bring the action and the court 
refused to admit documents showing 
title in plaintiff as bearing on defend- 
ant’s good faith, but received them 
to show that defendant’s title had 
been transferred to plaintiff, no in- 
jury could have been produced by 
their admission for that purpose as 
no finding was made on the subject 
of title. Calffornia Bank v. Taaffe, 
76 Cal. 626, 18 P 781. 

10. Carrier v. Carrier, 85 Conn. 
208, 82 A 187; Bliss v. Bange, 6 
Conn, 78. 

ll. Littell v. Grady, 38 Ark. 584. 
See supra § ; 

12. See supra § 40. 

13. Morgan v. Higgins, 37 Cal. 59. 

14. Huffaker v. Boring, 8 Ala._87., 


15. Bibbey v. ‘Thomas, 1381 Ala. 
850, 31 S 4382. 
16. Powell v. Davis, 54 Mo. 315. 


17. Huffaker v. Boring, 8 Ala. 87. 

18. Robinson v. Ramsey, 190 Mo. 
A. 206, 176 SW 282; Gooch v. Hollan, 
30 Mo. A. 450. And see Dutton v. 
Tracy, 4 Conn. 79 (a lease of a barn 
which it was admitted formerly stood 
on the land in question executed by 
plaintiff to one of defendants more 
than sixteen years before was ad- 
missible, although of little weight to 
show complainant’s possession at the 
time). 

19. Hunt v. Hicks, 3 Ind. Terr. 275, 
54 SW 818. 

20. Moore v. Massie, 3 Litt. (Ky.) 
296. And see Fearn v. Beirne, 129 
Ala. 485, 29 S 558 (in an action of 
forcible entry and detainer, proceed- 
ings before a justice of the peace be- 
tween the same parties in an action 


ejectment proceedings in the circuit 
court by ene of defendants as execu- 
trix of a deceased purchaser of the 
property against tenants of plaintiff 
were properly admitted in evidence 
to show plaittiff’s prior actual pos- 
session of the premises). 

21. Galligher v. Connell, 35 Nebr. 
517, 538 NW 388. 

22. Turniley v. Hanna, 82 Ala. 139, 
2 S 483; Moore v. Shoup, 123 Mo. A. 
409, 100 SW 53. 

23. McMullen v. Mayo, 16 Miss. 
298 (in an action of forcible entry 
and detainer, it is not error to ex- 
clude the answer of a witness giving 
the statements of plaintiff when 
claiming to be in possession of the 
premises in controversy, as the mere 
statements of plaintiff were not evi- 
dence in his own behalf). 

24. See cases infra this note. 

[a] Admissible.—Conroy v. Duane, 
45 Cal. 597. And see Richie v. Ows- 
ley, 137 Ky. 63, 121 SW 1015 (evi- 
dence as to the person in whom the 
legal title was vested at the time of 
entry is material and necessary to 
be ascertained where on that fact 
alone depends the question whether 
plaintiff was in actual possession 
when defendant entered). 

[b] Not admissible.—Sanchez v. 
Loureyro, 46 Cal. 641; Lachman v. 
Barnett, 16 Nev. 154. 

[c] Possession by agent.—Where 
plaintiff introduced evidence tending 
to show possession by C at the time 
of the alleged forcible entry, a deed 
of the premises from © to plaintiff 
dated one month -prier to the entry 
has been held admissible to show 
that at the time of the entry the 
apparent possession by C was the 
possession of plaintiff. Morgan v. 
Higgins, 37 Cal. 59. 


25. Murry v. Burris, 6 Dak. 170, 
42 NW. 25. 

26. Tolbert v. Hendricks, 77 Mo. 
A. 272 


27. Bowers v. Cherokee Bob, 45 
Cal. 495. 

28. Peddicord v. Kile, 83 Iowa 542, 
49 NW 997. 

29. Gray v. Finch, 28 Conn. 495. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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at the time of such occupation, that he held the 
house under defendant as a tenant, is admissible,?° 
and a witness may testify that he controlled the 
lands in controversy for defendant while he was 
absent during the war.*! For the purpose of show- 
ing possession in himself, defendant may show that 
a former owner of the land in question under which 
he claimed title had been in undisputed possession 
at one time during his ownership and within a 
designated time before the commission of the acts 
complained of.32 And where defendants put in evi- 
dence the possession of one under whom _ they 
claimed, it was proper for plaintiffs to show that 
such person took possession under a lease from 
them.*? A writ of possession issued in a former 
action between the same parties for the same lands 
awarding defendant possession of a portion of the 
premises is not admissible where the possession of 
such portion is not questioned.** So proof of payment 
of taxes on the property by defendant,** or payment 
of rent to the person from whom he elaims to 
derive his claim of possession,?® or that defendant 
had for two years past been in actual possession 
of a large tract of land which originally included 
the land in controversy, none of the tract mentioned 
being shown to be contiguous to the land in ques- 
tion,?? is not admissible to show possession on the 
part of defendant. On an issue whether defendants 
forcibly entered a disputed strip of land between 
them and adjoining proprietors, evidence that an 
entry had been made prior tothe alleged entry 
mentioned, in the complaint, under an agreement 
to establish the line by a survey, is admissible on 
the question of who was in possession at the time 
of the alleged entry.3® 


30. Bliss v. Winston, 1 Ala. 344. 592; Griffin sv. Kirk, 47 Ill. A. -258; 
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[§ 125] c, Character and Extent of Possession. 
While the validity of titles cannot be tried in pro- 
ceedings of the character under consideration,®® 
deeds or other evidences of title are admissible to 
show the character or extent of the possession 
claimed,*® provided evidence has been given of 
actual possession of the land or a part of it,4! and 
provided the possession has heen peaceably ob- 
tained,*? but not otherwise.#* This, however, is the 
only purpose for which evidence of this character is 
admissible.44 And where a deed has been admitted 
for this purpose, testimony that the grantor had 
been working the land is irrelevant as drawing the 
attention of the jury to the question of title rather 
than possession.4® So it is error to admit a deed 
which on its face does not show the boundaries of 
the land intended to be embraced therein or with 
certainty and definiteness describe any land, espe- 
cially where no promise is made by the party prof- 
fering such deed to follow it up and connect it 
with other evidence which would make it material 
and relevant.*® And the draft of a lease unexecuted 
by the lessor is’ not competent evidence in behalf 
of plaintiff who is the lessee named therein and who 
has signed it to prove the extent of the land claimed 
by him.47 

Evidence of staking the claim is admissible to 
show the extent of plaintiff’s possession in the same 
manner as a deed would be.#§ 

[§ 126] d. Right to Possession. Although very 
few of the statutes authorize or permit determina- 
tion of title,#® yet in proceedings based on such of 
the statutes as recognize that the right to possession 
is involved,°° evidence of title is admissible to es- 
tablish this right,>! as is also any other evidence con- 


bond to show the character of de- 


31. Turnley v. Hanna, 82 Ala. 139, 
2.°S 483. 

32. Hale v. Wiggins, 33 Conn, 101. 

33. Dent v. Stovall, 200 Ala. 193, 
75 S 941. 

34. Hunt v. Hicks, 3 Ind. T. 275, 
54 Sw 818. 

85. Bellingham Bay, etc., Co. v. 
Strand, 1-Wash. 133, 23 P 928. 

36. St. Louis Agricultural, etc., 
Assoc. v. Reinecke, 21 Mo. A. 478. _ 

87. Bellingham Bay, etc., Co. Vv. 
Strand, 1 Wash. 133. 23 P 928. 

88. Flint v. Lovdall, 122 Cal. 551, 
55 P 424. 

39. See supra § 40. 

40. Ala.—Dent v. Stovall, 200 Ala, 
198, 75 S 941; Barnewell v. Stephens, 
142 Ala. 609, 38 S 662; Bailey v. 
Blacksher Co., 87 S 827; Barefoot v. 
Wall, 108 Ala. 327, 18 S 823; Turnley 
v. Hanna, 82 Ala. 139, 2 S 483; Brady 
v. Huff, 75 Ala. 80; Bohannon v. 
State, 73 Ala. 47. 

Ark.—Miller v. Plummer, 105 Ark. 
630, 152 SW 288; Anderson v. Mills, 
40 Ark. 192; Littell v. Grady, 38 Ark. 
584. 

Cal.—Francis v. West Virginia Oil 
Co., 174 Cal. 168, 162 P 394, 395 [cit 
Cyc]; Murphy v. Snyder, 67 Cal. 451, 
8 P 2; Dennis v. Wood, 48 Cal. 361; 
Conroy v. Duane, 45 Cal. 597; Shelby 
v. Houston, 38 Cal, 410; Hoag v. 
Pierce, 28 Cal. 187; Mitchell v. Davis, 
23 Cal. 381. 

Colo.—Potts v. Magnes, 17 Colo. 
364, 30 P 58; Jenkins v. Tynon, 1 
Wolo, A. £33,927) Psgs: 

Fla.—Davis v. Drummond, 68 Fla. 
471, 67 S 99; McMillan v. Reese, 61 
Fla. 360, 59 S 388; Walls v. Endel, 
17 Fla. 478. 

Ill.—Slate v. Eisenmeyer, 94 Ill. 
96; Huftalin v. Misner, 70 Ill. 205; 
Pearson v. Herr, 53 Ill. 144; Smith v. 
Hoag 45 Ill. 250; Johnson v. Baker, 
38 Ill. 98, 87 AmD 293; Brooks v. 
Bruin, 18 Ill. 539; Croff v. Ballinger, 
18 Ill, 200, 65 AmD 735; Johnson v. 
Anna Bldg., etc., Assoc., 126 Ill. A. 


Ragor v. McKay, 44 Ill. A. 79; Bloom- 
ington: ‘v2 Brophy, 32. Tll.- A,’ 400; 
Bloomington v. Graves, 28 Ill. A. 614. 

Ind. T.—Moore v. Girten, 5 Ind. 
T. 384, 82 SW 848; Hewlett v. Hyden, 
69 SW 839. 

Kan.—West v. Comeaux, 73 Kan. 
271, 85 P 138; Conaway v. Gore, 27 
Kan. 122. : 

Ky.—Holman vy, Parsons, 162 Ky. 
454, 172 SW 920; Willis.v. Whayne, 
142 Ky. 194, 184 SW 150; Richie v. 


Owsley, 137. Ky. 63, 121 SW 1015;’ 


Maylor ve awWihite, DB; aMony 1387; 
Carpenter v. Shepherd, 4 Bibb 501; 
Beauchamp v. Morris, 4 Bibb 312; 
Childers v. Hieronymus, 105 SW 979, 
82 KyL 394; Kirby v. Scott, 73 SW 
749, 24 Kyl 2175; Dils v. Justice, 9 
SW 290, 10 Kyl 547. 

Mo.—Hafner Mfg. Co. v. St. Louis, 
262 Mo. 621, 172 SW 28; Robinson v. 
Ramsey, 190 Mo. A. 206, 176 SW 282 
[cit Cyc]; St. Louis Agricultural, etc., 
Assoc. v. Reinecke, 21 Mo. A. 478. 

Mont.—Boardman v. Thompson, 3 
Mont. 387. 

Oh.—Cowen v. McGoron, 31 Oh. 
Cir) Cts 590! 

Okl.i— Gross vv. Baker, 47 OklI: 361, 
148 P 734; Howard v. Davis, 40 Okl. 
86, 136 P 401; Anderson v. Ferguson, 
12 Okl. 307, 71 P 225; McDonald v. 
Styles, 7 Okl. 397, 54 P 487; Okla- 
homa City v. Hill, 4 Okl. 521, 46 P 
568. 

S.-C.—Newell v. Taylor, 74 S. C. 
8, 54 SH 212. - 

Tenn.—McGhee v. Grady, 12 Lea 
89: Philips v. Sampson, 2 Head 429; 
Settle v. Settle, 10 Humphr. 504. 

W. Va.—Bulkley v. Sims, 48 W. Va. 
104, 35 SE 971. ; 

[a]. Bond for title.—In forcible en- 
try and detainer, where defendant 
claims to'have entered peaceably un- 
der a bond for a deed executed by 
plaintiffs, and that when the bond 
was executed plaintiffs gave him ver- 
bal permission to take possession, it 
was proper to admit in evidence the 


fendant’s entry and possession. West 
bees Comeaux, '73 Kan. 271,.) 85°) Pe 

[b]. A lease is admissible to show 
the character and extent of plain- 
tiff’s possession. Murphy y. Snyder, 
67 Cal. 451, 8 P 2; Robinson v. Ram- 
sey, 190 Mo. A. 206, 176 SW 282 [cit 
Cyc]. 

{c] Parol contract to rent.—In an 
action of forcible entry and detainer, 
defendant can show a parol contract 
for the renting of the Jand, in order 
to show that he entered and held pos- 
session under a bona fide claim of 
right, and not, aS alleged in the com- 
plaint, wantonly and with force of 
arms, so as to render him liable for 
punitive damages. Newell v. Tay- 
lore 4S.) Cs b4S by abe. 

[d] The files and record in eject- 
ment by defendant are permissible to 
show the character of plaintiff’s pos- 
session. Hatner’ Mfe... Collyv, VSt: 
Louis, 262 Mo. 621, 172 SW 28. 

{e] The records of proceedings un- 
der which defendant secured title to 
the land on which the entry was 
made are admissible to show the ex- 
tent of his possession. Dils v. Jus- 
tice, 9 SW 290, 10 Kyl 547. 

41. Bush v. Thomas, 162 Ala. 168, 
50 S 133. 

42. Howard v. Davis, 40 Okl. 86, 
136° RP: 401. 

43. Bush v. Thomas, 162 Ala. 168, 
50 S133. 4 

44. Perry Naval Stores Co. Vv. 
Griffin, 57 Fla. 133, 49 S 554; Paden 
v. Gibbs, 88 Miss. 274, 40 S 871. 

45. Dent v. Stovall, 200 Ala. 193, 
Tomowg4i: 

46. McMillan v. Reese, 61 Fla. 360, 
55 S 388. 

47. Roff v. Duane, 27 Cal. 565. 

48, Boardman v. Thompson, 3 
Mont. 387. 

49. See supra § 40. 

50. See supra § 42. 

51. Ark.—Jamesg v. McDuffy, 133 
Ark. 599, 202 SW 821; Littell v. Gra- 
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cerning the source of plaintiff’s claim and right to 
the possession of the premises.5? On the other hand 
where plaintiff introduces evidence of title to estab- 
lish his right to posséssion, defendant may introduce 
evidence to show the invalidity of the conveyance °° 
or will ** under which plaintiff claims, and a writ of 
possession in favor of defendant from a court of 
competent jurisdiction is admissible proof of the 
lawfulness of his possession without producing the 
whole record.55 

[§ 127] e. Location of Premises. The complaint 
on which the original writ was issued by the jus- 
tice may be looked to by the court in aid of the 
description of the premises contained in the writ.®® 
An objection to the introduction of any evidence 
which seeks to challenge the sufficiency of the de- 
scription of the property sought to be recovered is 
properly overruled, if the description as to a por- 
tion of the property is correct.5* 

[§ 128] f. Entry. In an action for forcible en- 
try, evidence that defendant remained in possession 
of the premises is admissible to show that he made 
his entry complete, although he may not be charged 
with forcible detainer.®’ It is competent to show 
that plaintiff was arrested at defendant’s instance 
for the purpose of getting him away from the prem- 
ises so that defendant might enter and take posses- 
sion.°® Evidence to show good faith in an entry 


dy, 38 Ark. 584. Compare Arkansas|from the: state, 
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is not admissible, the question of good or bad faitlr 
not affecting the right of recovery.®° Evidence that 
defendants had expended large sums of money in im- 
provements upon the premises is not admissible on 
the issue as to whether there had been an unlawful 
entry.® . 

[§ 129] g. Force. Declarations of defendant’s 
agent while taking possession are competent on the 
question of foree,®? and so are threats of bodily 
harm and the character of defendant for violence.® 
In actions for forcible entry evidence of force em- 
ployed to maintain possession is not admissible to 
characterize by relation acts ‘otherwise peaceable by 
which possession was previously obtained.** Records 
of other suits between other parties with respect to 
the property are prima facie irrelevant on the ques-~ 
tion of forcible entry.®® Evidence that plaintiff’s 
lessor had forcibly evicted defendant from the prem- 
ises five days previous to defendant’s forcible entry 
is not admissible in justification of the latter.®® 

[§ 130] h. Notice of Demand. Where the de- 
livery of a written notice of demand is essential to 
maintain the action,®* parol proof thereof is inad- 
missible without a prior notice to defendant to pro- 
duce the original,°® but there is some authority to 
the contrary.®® Service cannot be proved by an in- 
dorsement on the original paper either by a private 
person 7° or an officer,’ whether sworn or not, espe- 


Thomasson v. White, 6 Baxt. 


decisions supra § 42 


Colo.—Potts v. Magnes, 17 Colo. 
364, 30 P 58. 
61 Fla. 


Fla.—McMillan v. Reese, 
360, 55 S 388. 
era ee v. Schultz, 198 Ill. A. 

Ind. T.—Folsom v. Hunter, 6 Ind. 
T. 458, 98 SW 156; Moore v. Gir- 
ten, 5 Ind. T, 384, 82 SW 848; Hew- 
lett v. Hyden, 69 SW 839; Brown v. 
Woolsey, 2 Ind. T. 329, 51 SW 965. 

Kan.—Kineen v. Olson, 73 Kan, 379, 
85 P 538; Armour Packing Co. v. 
Howe, 62 Kan. 587, 64 P 42; McClain 
v. Jones, 60 Kan. 639, 57 P 500; Con- 
away v. Gore, 27 Kan. 122. 

Mich.—Gale v. Eckhart, 107 Mich. 
465, 65 NW 274; Bennett v. Robin- 
son, 27 Mich. 26. 

Miss.—Murf v. Maupin, 113 Miss. 
670, 74 S 614. 

Nebr.—Stone v. Blanchard, 87 
Nebr. 1, 126 NW 766; Moore v. Park- 
er, 59 Nebr. 29, 80 NW 48; Connolly 
v. Giddings, 24 Nebr. 131, 37 NW 
939; Galligher v. Connell, 23 Nebr. 
391, 36 NW 566; Smith v. Kaiser, 17 
Nebr. 184, 22 NW 368. 

N. Y.—Smith v. Smith, 174 NYS 
747. 


Okl.—Casey v. Kitchens, 168 P 812, 
LRA1918B 667; Vansellous v. Huene, 
26 Okl. 248, 108 P 1102; Brown v. 
Hartshorn, 12 Okl. 121, 69 P 1049. 

[a] Thus (1) plaintiff may put in 
evidence a lease of Indian lands and 
the assignment thereof under which 
he claims. Moore vy. Girten, 5 Ind. 
T. 384, 82 SW 848. (2) Where suit 
is brought by a grantee against a 
grantor who refuses to surrender pos- 
session, the conveyance to the gran- 
tee is admissible in evidence to show 
his right of possession. Lencki v. 
Schultz, 198 Ill. A. 294... (3) In forci- 
ble entry and detainer by a railroad 
company to recover possession of va- 
cant and unoccupied lands, deeds of 
such land to defendant are admissi- 
ble to show that defendant had not 
taken possession without title. Illi- 
nois Cent. R. Co. v. McDaniel, 199 
Tll. A. 282. (4) Where, in summary 
proceedings to recover possession of 
land, as authorized by Code Civ. 
Proc. § 2232 subd 4, plaintiffs plead- 
ed that defendants were squatters, 
plaintiffs’ title having been derived 


which were the source of such title 
were admissible, in the absence of 
any claimn-or proof of defect there- 
in. White v. Lancraft, 148 App. Div. 
692, 132 NYS 1016. (5) In proceed- 
ings to dispossess defendant from 
plaintiff’s dwelling house, under Code 
Civ. Proc. § 2232 subd 4, plaintiff's 
mother’s unprobated will, by which 
property had been devised to plain- 
tiff, was competent evidence as to 
plaintiff’s title. Smith v. Smith, 174 
NYS 747. 

[b] On trial before justice.—A 
justice of the peace in forcible entry 
and detainer may receive evidence of 
title, legal or equitable, when neces- 
sary to determine the question of 
possession. “The question whether a 
justice of the peace has equitable ju- 
risdiction is immaterial, as nothing 
of an equitable nature is presented 
here to challenge such jurisdiction.” 
Dineen vy. Olson, 73 Kan. 379, 387, 85 
P 538. : 

52. Ill—Nicholson v. Walker, 4 
Till. A. 404. 

Kan.—Conaway v. Gore, 27 Kan. 

Connell, 23 


122 
Nebr. —Galligher v. 

Nebr 391, 36 NW 566; Cummings v. 

Winters, 19 Nebr. 719, 28 NW 3802. 

Oh.—Cowen v.. McGoron, 31 Oh. 
Giry Ct, 590; 

EP Naan 5 Pie oes Vel eCasey, 24° -Baxt. 

[a] Admissions by plaintiff that 
he leased the premises: to defendant 
are admissible in an action of forci- 
ble entry and detainer. Cummings v. 
Winters, 19 Nebr. 719, 28 NW 302, 

[b] In forcible entry against a 
married woman, where the record of 
a judgment obtained against her hus- 
band and ‘her expulsion from the 
premises thereunder was admitted 
over her objection, it’ was not error 
to admit testimony tending to show 
that she was in possession under a 
homestead right as widow of a for- 
mer husband and independant of the 
right of the husband who was de- 
fendant in ejectment. Morrissey v. 
Stephenson, 86 Ill, 344. 

58. Douglas v. Hartzell, 15 Ill. A. 
251 (as that the grantor was non 
compos mentis). 

; oa Smith v. Smith, 174 NYS 

47. 


(Tenn.) 148. 
Aes Moore v. Douglass, 14 W. Va. 

57. Weatherford v. Union Pac, R. 
ee 5 Nebr. (Unoff.) 464, 98 NW 

58. Lissner v. State, 84 Ga. 669, 11 
SE 500, 20 AmSR 889. 

59. Lasserot v. Gamble, 5 Cal. Un- 
rep. 510, 46 P 917. 

60. Holland v. Green, 62 Cal. $7; 
Voll v. Hollis, 60 Cal. 569; Gore v. 
Altice, 33 Wash. 335, 74 P 556. 

[a] Under former statutory provi- 
sion see Conroy v. ‘Duane, 45 Cal: 
597; Shelby v. Houston, 38 Cal. 410; 
Thompson v. Smith; 28 Cal. 527. 

61. Lee v. Stiles, 21 Conn. 500. 

62. Bibby v. Thomas, 131 Ala. 350, 
3118 432: 

63. Ladd v. Dubroca, 45 Ala. 421. 
See also Vance v. Ferguson, 101i S. 
C. 125, 85 SE 241 (defendant’s pro- 
fane announcement of his determina-~ 
tion to have a grave dug on the 
burial lot in question held admissible 
to show force, although not made to 
plaintiff). 

64 Hoffman v. Harrington, 22 
Mich. 52. 

65. Horsefield v. Adams, 10 Ala. 
9 (in order to show relevancy, the 
privity or connection between the 
parties to the records and those be-+ 
fore the courts should first be sug- 
gested or shown). 

66. Roff v. Duane, 27 Cal. 565. 

67. See supra § 86. 

68. King v. Bolling, 77 Ala. 594: 
Littleton v. Clayton, 77 Ala. 571+ 
Bates v. Ridgeway, 48 Ala. 611; Du- 
mas v. Hunter, 30 Ala. 75. 

69. Heller v. Beal, 23 Oh. Cir. Ct: 
540 (the rule that a prior notice to 
produce an instrument which is it- 
self a notice applies to cases of this 
character). 

70. Vennum y. Vennum, 56 TIil: 
AE Smith v. Travel, 20 Okl, 512, 94 

va “Vennum v. Vennum, 56 Iit. 
430; Tankersley v. Castanien, (OK1.) 
162 P 191; Smith v. Travel, "20 Okl. 
512, 94 P 529. But compare Hyde 
Vv. Goldsby, 25 Mo. A. 29 (the return 
of an officer or the sworn-return of 
any other person who made the de- 
mand is prima facie evidence of the 
facts therein stated). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 130-133] 


cially where the officer was not authorized to serve 
notice.’ A person who serves the notice or some 
other person who has knowledge that such service 
was made should be called to prove such facts.7* It 
may, however, be established by admissions of de- 
fendant.7* Where evidence of threats by defendant 
warning plaintiff to keep off the premises was ad- 
mitted to show that defendant was holding by force 
and defendant had admitted that he had threatened 
plaintiff with a prosecution for trespass if he en- 
tered the premises, such evidence was admissible as 
dispensing with other further proof by plaintiff of 
a demand for possession before bringing suit."5 

[§ 131] i. Damages.7® Although evidence of 
injury committed by the disseizor to the freehold, 
such as waste, ete., is incompetent as indicating 
plaintiff’s damages in an action of forcible entry 
and detainer,’’ yet if such evidence is permitted to 
go to the jury, without objection or without a dis- 
tinct motion made during the progress of the trial 
to exclude it from the jury, it is not ground for an 
assignment of error.’8 So it has been held admissi- 
ble to look to the title in view of the question of 
damages or rent to be recovered in an action brought 
by a mere intruder against the wrongful owner 
of the land or where claimant by fraud induces an- 
other to take a lease or to enter under him upon 
a false representation as to his title.79 In such eases 
the title may be looked to upon the question whether 
the case made out constitutes in law a wrongful 
entry or detainer.®° In determining the rental value 
of premises, the peculiar location and conditions sur- 
rounding them may be shown and considered ;*! but 
evidence as to what profits might be expected if the 
premises wrongfully withheld had been available to 
plaintiff for use in connection with other property 
is not competent to prove the fair rental value.®? 

[§ 132] j. Miscellaneous. Evidence that plain- 
tiff had conveyed an interest in land to which he 
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makes no claim is not admissible,§? nor is evidence 
as to how the parties held and occupied other lands 
claimed by plaintiff in the neighborhood.’ Evidenee 
as to the character of the house kept by plaintiff 
is irrelevant.2> And in an action for wrongful evic- 
tion under writ of restitution by the heirs of a 
mortgagor against the mortgagee, testimony tending 
to show that the mortgagee entertained malice 
toward such heirs several months after the evic- 
tion in suit was inadmissible.86 Where the right 
to recover is established outside of the complaint, it 
is not reversible error to allow the complaint to be 
read in evidence as proof of plaintiff’s right to 
recover.8’? Where the defense is that the entry was 
made after plaintiff’s abandonment of the premises, 
evidence that it was originally taken by plaintiff’s 
agent and so held is not admissible.88 If one sues 
the owner of an adjoining lot for forcible entry and 
detainer of a narrow strip of ground between their 
lots, the title to which was in dispute, evidence as 
to the use of a fence erected thereon many years 
before is immaterial.®® If a corporation brings an 
action of unlawful detainer against an ex-officer 
thereof for possession of a house allowed him as 
residence while in office, the books of the corpora- 
tion are admissible to show the arrangement made 
between the parties.°° Where the fact that a pre- 
vious suit had been brought for the property has 
no bearing on the forcible entry or on the title to 
the land in controversy, it is irrelevant.9! The pro- 
ceeding in forcible entry and detainer being merely 
possessory,®? the judgment thereon is not evidence 
in a subsequent action of trespass_or ejectment.®? 
[§ 1383] 3. Weight and Sufficiency. Rules relat- 
ing to the weight and sufficiency of evidence in 
actions based on the forcible entry and detainer 
statutes are the same as those in other civil ac- 
tions.°* In the notes reference is made to cases 
where the evidence was held sufficient °* or insuffi- 


72. Tankersley v. Castanien, (Okl.) 
PEZePeto 1. 

73. Vennum vy. Vennum, 656 Ill. 
430; Smith v. Travel, 20 Okl. 512, 94 
P5297 

74, Tankersley v, Castanien, (OKl.) 
NG ZIPS Od. 


75. Bibby v. Thomas, 131 Ala. 350, 
31 S 432. 

76. Damages recoverable see infra 
§§ 134-139. 

- 77, White v. Suttle, 1 -Swan 
(Tenn.) 169. 

78. White v. Suttle, 1 Swan 
(Tenn.) 169. 

79, Philips v. Sampson, 2 Head 
(Tenn.) 429. 

80. Philips v. Sampson, 2 Head 
(Tenn.) 429. 

81. Noyes v. French ,Lumbering 


Co., 80 Minn. 397, 83 NW 385. 

g2. Sparrevohn y. Fisher, 2 Philip- 
pine 676. 

83. Anderson v. Thomas, 2 Ind. 
MEST OR VAT VSW 3015 

84. Balch v. Myers, 65 Mo. A. 


422. 

85. Brown v. French, 159 Ala. 645, 
49. S 255. 

86. Smith v. Berry, 167 Ky. 646, 


181 SW 379 (as having no bearing on 
the issues involved). 


87. -McGrath v. Miller, 61 Ill. A. 
497. 

88. Keyser v. Rawlings, 22 Mo. 
126 


89. Delmonico Hotel Co. v. Smith, 
112 Iowa 659, 84 NW 906. 

90. Frazier v. Virginia Military 
Inst., 81 Va. 59. 

91. Fowler v. Pritchard, 148 Ala. 
261, 41 S 667. 


92. See supra § 39. 
93. Spears Vv. McKay, Walk. 
(Miss.) 265. 


94. See generally Evidence §.1730; 


Justices of the Peace [24 Cye 572]; 
and cases infra this section, 

[a] A preponderance of evidence 
is sufficient. Nasar v. Upton, 25 Oh. 
Cir. .Ct. Nis, 193: 

95. See cases infra this note. 

{a] To authorize plaintifi’s recov- 
ery.—James v. McDuffy 133 Ark. 599, 
202 SW 821; Grammer vy. Blansett, 
93 Ark, 421, 124 SW 1037; Greeley v. 
Spratt, 19 Fla. 644; Bussen v. Dick- 
son, 07?) Mle Ay 31'0;) Harms *v., Stier; 
TO miLLerAetes eMrankwyv,u ealmer,, 65 
Ill, A. 124; Knierim vy. Reed, (Mo. A.) 
180 SW 1020; Iler v. Miller, 78 Nebr. 
677, 111 NW 590; Thull v. Allen, 72 
Nebr. 760, 101 NW 1024; Gray v. Tits- 
worth, (N. M.) 192 P 520; Oyster 
Bay v. Jacob, 109 App. Div. 613, 96 
NYS 626; Vanhook v. Story, 4 
Humphr. (Tenn.) 59; Fisher v. Har- 
man, 67 W. Va. 619, 68 SE 885; Jar- 
vis v. Hamilton, 19, Wis. 187. 

[b] To authorize recovery of pos- 
session and damages.—Alexander- 
Armberg v. Hollis, 115 Ark. 589, 171 
SW 915. 

{c] Yo make out prima facie case 
of unlawful detainer.—Columbia, etc., 
R. Co. v. Moss, 44 Wash. 589, 87 P 
95aG 

[d] To show forcible entry.—High- 
Jand Park Oil Co. v. Western Minerals 
Co., 1 Cal, A. 340, 82.P 228; Elisburg 
v. Berkey, 185 Ill. A. 389. 

[e] To show no forcible entry.— 
Bisencon vy. Walters, 203 Ill. A. 28. 

[f] To show forcible detainer.— 
Merrin v. Lewis, 90 Ill. 505; Pharis 
v. Gere, 110 N.« Y. ‘336, 18 NE 135, 
LP GRAS 27: 

[g] To show unlawful detainer.— 
McCartney v. Auer, 50 Mo. 395; 
Springer v. Wasson, 25 N.. M. 379, 
1 bay yall Sane SC 

[h] ‘To show no wrongful de- 


yearihertaes Sere v. Walters, 203 Ill. 
INS 


{i] To show plaintiff’s possession 
at commencement of suit.—Penso- 
neau v. Bertke, 82 Ill. 161; Huftalin 
v. Misner, 70 Ill, 205. 

{j] To show plaintiff’s possession 
at time of entry.—lIllinois Cent. R. 
Co. v. McDaniel, 199 Ill. A. 282; Mc- 
Cormick v. McDowell, 121 Ky. 832, 
90 SW 541, 28 Kyl 854; Patten v. 
Balch, LoseNi elie 2768 LOGle 6 oss. 
Oyster Bay v. Jacob, 109 App. Div. 
613, 96 .NYS (620. 

{k] To show plaintiff’s prior pos- 
session insufficient.—Welling v. Ab- 
bott, 52 Utah 240, 173 P 245. 

{1] To show plaintiff’s right of 
possession.—Stevens v. Weyer, 169 


Ill, A. 469; Frank v. Palmer, 65 Ill. 
A. 124; Nicholson v. Walker, 4 Ill. 
A. 404. 

[m] To show. defendant’s posses- 


sion at commencement of suit. 
Moore v. Blackstone, 20 Ariz. 328, 
180 P 526; Horvitz v. Shanfeld, 198 
Ill, A. 254; Burgener v. Lippold. 128 
Ill. A. 590; Ragor v. McKay, 44 Ill. 
A. 79; Garden v. Moore, 174 Iowa 
376, 156 NW 410; Tuttle v. Davis, 48 
Mo. A. 9. 

{n] To warrant finding of unlaw- 
ful entry and detainer.—Diehr v. 
Dean, (Mo. A.) 187 SW 602. 

[o] To take case to jury on ques- 
tion of use of force and violence.— 
Sprinkle v. Anderson, 57 Mont, 219, 
These 12) StOuy 

{p] To show defendant’s caprice 
and want of good faith.—wNichols v. 
Eustis, 146 App. Div. 475, 131 NYS 
265. 

{q] To show service of notice to 
quit.—Springer v. Wasson, 25 N..M. 
379, 1838 P 393; -Northcutt. v. Basta- 
ble, 39 Okl. 124, 134 P 423; Martin 
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cient °° to establish the fact or facts in issue in 


actions of this character. 


[§ 134] N. Damages—1. Right to Damages. In 
the absence of some statutory provision expressly 
damages cannot be recovered by 
The only judement that can be rendered 
is that plaintiff have restitution of the premises 
of which he has been unjustly deprived.®® 
been held that zn the absence of statute authorizing, 
although an action of unlawful detainer is decided 
in favor of defendant, he is not entitled to an in- 
quest of damages;°® his remedy is on the bond given 


authorizing it, 
plaintiff.°* 


by plaintiff.t 


By statute in many jurisdictions the rule former- 
ly prevailing? has been changed,? and a successful | a. 
plaintiff may be awarded damages in actions of this 
And under the particular statute® de- 
fendant in forcible detainer, disputing plaintiff’s 


character.* 


RENEE (Ohio Sis 
[r] To show proper service of de- 
mand,.—Huftalin v. Misner, 70 Ill. 
205; Campbell v. McFarland, 86 Ill. 
A, 467. 
96. 


[a] 


586, 


See cases infra this note. 

To authorize plaintifi’s re- 
covery.—Cummins v. Scott, 20 Cal. 
83; Montijo v. Sherer, 6 Cal. A. 558, 
92 P 512; Cate v. Knight, 10 Ga. A. 
664, 73 SE 1079; Mathews v. Moran, 
OD et ae AL lO G's Mathews vy. Jackson, 
192, 111.) A. 194, 

[b] To take case to jury (1) in 
general. Underwood v. Caruthers- 
ville, 197 Mo. A. 358, 194 SW 1090. 
(2) On question whether defendant’s 
possession for three years before 
commencement of action had been in- 
terrupted. Milem v. Freeman, 136 
Mo. A. 106, 117 SW 644. 

{c] Yo show forcible entry.—In- 
gram v. Slayton, 33 Cal. A. 630, 165 
P 1026; Carrier v. Carrier, 85 Conn. 
203, 82 A 187; Spellman v. Rhode, 33 
Mont. 21, 81 P 395. 

{ad] To sustain finding that de- 
fendant was not guilty of forcible 
detainer after demand for possession. 
—Kelsey v. Palmer, 184 Ill. A. 325. 

{e] To show plaintiff’s possession 
at time of entry.—(1) Bush_ v. 
Thomas, 162 Ala. 168, 50 S 133; Has- 
sett v. Johnson, 48 Ill. 68; New York- 
Kentucky Oil, etc., Co. v. Miller, 187 
Ky. 742, 220 SW 535; Edwards v. 
Cary, 60 Mo. 572; Miller v. Northup, 
49 Mo, 397; McCartney v. Alderson, 
45 Mo. 35; Davidson v. Phillips, 9 
Yerg. (Tenn.) 93, 30 AmD 89s. WEE) 
Possession is not proved by mere 
statement of tvitnesses that a certain 
party was recognized as the owner 
and considered to be in possession. 
Milem v. Freeman, 136 Mo. A. 106, 
117 SW 644. (38) The fact of pos- 
session is not determined by public 
rumor but by proof of physical facts. 
Milem v. Freeman, 136 Mo. A. 106, 
117, Sw 644. 

{[f] To show defendant’s posses- 
sion when suit commenced.—Pres- 


tone wri Davis) Ma2 PU Ay. 636. 

{g] To show defendant’s owner- 
ship.—Evans v. Evans, 163 Ill. A. 
203. 

{h] To show defendant’s right to 


premises.—Lemaster v. Lemaster, 188 
Ky. 829, 224 SW 466. 

fi] To show that defendant had 
a lease on the premises.—Kelley v. 
Kelley, 187 Iowa 349, 174 NW 342. 

[ij] To show demand for premises. 
ee Vv. Bodkin, (Gal."A.) 1854P 
423. 


{k] To show service of demand.— 
Ball v. Peck, 43 Ill. 482. 

97. Ark.—Peo. v. Bradley, 44 Ark. 
500; Walker v. McGill, 40 Ark. 38; 
Collins v. Karatopsky, 36 Ark. 316; 
Keller v. Henry, 24 Ark. 575. 

Cal.—Stark v. Barnes, 4 Cal. 412. 


Conn.—Minor v. Knowles, 1 Root 


142. 
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right to possession, may prove his damages,® and 


en a verdict in his favor the court should render 


his sureties.” 


So it has 


In General. 


Ill.—Keating v. Springer, 146 IIL. | 


481, 34 NE 805, 37 AmSR 175, 22 LRA 
544; Robinson v. Crummer, 10 Ill. 
218; Shunick, v. Thompson, 25 Ill. 
A. 619; Gould v. Hendrickson, 9 Ill. 


A. 171; Brush v. Fowler, 36 Tl. 53} 
85 AmD 282. 

Nebr.—Stover v. Hazelbaker, 42 
Nebr. 3938, 60 NW 597. 

LR a POE Vs yAlmy,..4. Oh. St. 
524, 


Okl.—Hart v. Ferguson, 176 P 396, 
397 [quot Cyc]. 

Tex.—Wilson v. Beauchamp, 1 Tex. 
As iCive Cas nv133 

Eng.—Beddall v. Maitland, 17 Ch. 


D. 174; Newton v. Harland, 1 M. & 
G. 644, 39 ECL 952, 133 Reprint 
390. 


98. See infra § 152. 

99. White River Land Co. v. Haw- 
kins! 1228S Ark! 27%, 02979,) 194 (SW a9 
[eit Cyc]; Strong v. Whatley, 23 Ark. 
76; Bradley v. Hume, 18 Ark. 284; 
Fowler v. Knight, 10 Ark. 43. 

1. See cases supra note 99. 

2. See supra this section. 

3. See statutory provisions. 

4 Ala.—Lykes v. Schwarz, 91 Ala. 
461, 8 S 71; Ullman v. Herzberg, 91 
Ala, 458, 8 S 408. 

Ariz.—Brought v. Minor, 17 Ariz. 
28,148 P..294, 

Ark.—Denton v. Young, 223 SW 
380; Richardson v. Harrell, 62 Ark. 
469, 36 SW 573. 

Cal.—Caulfield v. Stevens, 28 Cal. 
118; Watson v. Whitney, 23 Cal. 375. 

Ind. T.—Wilson v. Smith, 6 Ind. 
T. 108, 89 SW 1009; Case v. Hall, 
2 Ind. T. 8, 46 SW 180. 

La.—Kemper v. Armstrong, 12 
Mart. 296; Larche v. Jackson, 9 Mart. 
408; White v. Wells, 5 Mart. 652. 

Mich.—Lane v. Ruhl, 103 Mich. 38, 
61 NW 3:47; Shaw v. Hoffman, 25 
Mich. 162. 

Mo.—Labeaume v. Nelson, 34 Mo. 
591; Cathcart v. Walter, 14 Mo. 17, 
18 Mo, 256; Finley v. Magill, 57 Mo. 
A. 481. 

Mont.—McCleary  v. 
Mont. 245, 56 P 227. 

N. Y.—Wood v:. Phillips, 43 N. Y. 


Giromiey: 22 


152; Nichols v. EFustis, 146 App: Div. 
475, 131 NYS 265; Bach v. New, 23 
App. Div. 548, 48 NYS 777. 


Okl.—Chisholm v. Weise, 
QW 4ERY LOSG6s 

Philippine.—Sparrevohn vy. Fisher, 
2 Philippine 676. 

Tenn.—Spillman v. Walt, 12 Heisk. 
574; White v. Suttle, 1 Swan 169. 

Tex.—McRae v. White, (Civ. A.) 42 
SW 793. 

Utah.—Eccles v. Union Pac. Coal 
Co., 15 Utah 14, 48 P 148. ° 

Vt.—Dustin v. Cowdry, 23 Vt. 


5 Okl, 


631. 
Wash.—Gaffney v. Megrath, 11 
Wash, 456, 39 P 973. 


Sask.—Gardiner v. Ware, 5. Sask. 
L. 268, 7 DomLR 480, 3 WestWkly 
24. 

5. See statutory provisions. 


judgment for damages assessed against plaintiff and 
However, damages can be allowed 
plaintiff only as an incident to the right of posses- 
sion,® and if there is no claim to recover possession ® 
or no recovery of possession ?® there can be no 
award of damages, a claim for which must be as- 
serted in an ordinary civil action.1+ 
ant was only ousted from possession of part of the 
premises he is not entitled to recover damages for 
the detention of the whole.?? 
his right to damages.1% 

[§ 135] 2. Measure and Elements of Damages— 
The damages recoverable are such 
as are the natural and proximate result of the acts 
complained of, and nothing beyond this.1+ 
damages recoverable are loss of rents;!° the loss of ° 


Also if defend- 


Plaintiff may waive 


Items of 


6. Lipscomb y. Allen, 23 Okl, 818, 
102 P 86. 

7. Lipscomb v. Allen, 23 Okl, 818, 
102 P 86. 

8 Ala.—Lykes v. Schwarz, 91 
Ala. 461, 8 S 71. 


. LJ) Ariz: 

28, 148 P 294, 
gght&—Denton v. Young, 223 SW 
28 Cal! 


sg ak v. Stevens, 


Ind. T.—Wilson vy. Smith, 6 Ind. T. 
108, 89 SW 1009. 
La.—Kemper vy. 
Mart. 296. 
Mich.—Lane vy. Ruhl, 103 Mich. 38, 
61 NW 347. 
reat .—Lebeaume y. Nelson, 34 Mo: 
Mont.—McCleary vy. 
Mont. sath 56. By 2272 
“ay Y.—Wood Ver Phillips, 243 SNe y 
Philippine.—Sparrevohn vy, 
2 Philippine 676. 
ae te -—Spillman vy. Walt, 12 Heisk. 


Tex.—McRae v. White, (Civ. A.) 42 
SW 793 
Utah. —Eccles v. Union Pac. Coal 
Co., 15 Utah 14, 48 P 148. 
Pe a gh i Vie (Cowadry,,,. 023 avits 
Wash.—Gaffney v. Megrath, 11 
Wash. 456, 39 P 973, 
Sask.—Gardiner v. ‘Ware, 5 Sask.. 
L. 268, 7 DomLR 480, 3 WestWkly 


Armstrong, 12 


Crowley, 22 


Fisher, 


9. Stevens v. Jones, 40 Wash. 484, 
82-P 754 

10. Brawley v. Risdon Tron 
Works, 38 Cal. 676; Caulfield v. Stev- 
CNS 285 Cail:y desis Eawards v. Bodkin, 
(Cal. A.) 185 P 423; Farwell v. Has- 
ton, 63 Mo. 446; McKinney v. Harral, 
36 Mo. A. 337; "McCleary Vv. Crowley, 
22 Mont. 245, 56 P 227. 

ll. Stevens. v. Jones, 40 Wash. 
484, 82 P 754. See also infra § 139, 
Thompson v. Smith, 28 Cal. 


13. McKinney v. Harral, 36 Mo. A. 
337; Huston v. Big Bend Land Co., 
106 Wash. 130, 179 P 101. 

[a] Thus it has been held that the 
right to damages for loss of use of 
premises after eviction is waived by 
failure to demand possession or to 
institute any proper proceedings to 
recover possession for more than 
three years after eviction. Huston 
v. Big Bend Land Co., 106 Wash. 130, 
Lime yd Ode 


14. Giddings v. ’76 Land, ete. Co., 
83 Cal. 96, 23 P 196; Anderson y. ‘Tay- 
lor, 56 Cal. 131, 38 AmR 52; Kower 
v. Gluck, 33 Cal, 401; Hicks v. Her- 
ring, 17 Cal.°566; San’ Francisco; 
etc., Home Bldg. Soc. v. Leonard, 17 
Cal. A. 254, 119 P 405; Carlisle v, Cal- 
lahan, 78 Ga. 320, 2 SE 751; Howser 
v. Melcher, 40 Mich. 185; Sparrevohn 
v.) Fisher, 2 Philippine 676. 

15. See infra § 136. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. * 


. 135-138] 


all?® or part 1” of a crop that could have been ob- 
tained in the absence of the acts complained of, and 
the expense of protecting the property, ete.18 On 
the other hand there can be no recovery for injury 
to business 1° for bodily and mental pain,2° or for 
losses resulting to plaintiff on the breach of defend- 
ant’s expressed promise to surrender possession.2! 
Nor can damages for conversion of plaintiff’s chat- 
tels be recovered.?2 

Punitive damages may be recovered, under the 
statutes, where the entry was wanton and mali- 
cious,”> but not where the acts complained of were 
done under color of right and in good faith and 
without malice.?4 

Nominal damages. When the owner enters on 
land foreibly and ejects a person who is in the 
actual possession, without title, the latter can, under 
the statutes, recover only nominal damages.?5 

{§ 136] b. Rents and Profits, and Improvements. 
Where under the statute damages are recoverable,?¢ 
the value of the rents and profits of the land is 
an element of damage which is generally to be taken 
into consideration,?? without regard to the nature 
or extent of the right or title by which possession 
was held,?§ and according to some decisions this is 
the measure of damages.?2 Where it is shown that 
defendant soon after the institution of the suit 


16. Case v. Hall, 2 Ind. T. 8, 46 Utah.—Eccles v. 
SW 180 (“where land alleged to have | Co., 
been unlawfully detained was suit- 28. 


able only for the raising of wheat, 29 
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15 Utah 14, 48 P 148. 
Roff v. Duane, 27 Cal. 565. 
Cal.—Taylor v. Terry, 71 Cal. 
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abandoned the premises and that other persons in- 
truded, claiming not for defendant but for them- 
selves, defendant will not be responsible for the rent 
accruing after the abandonment.®? 

As a claim for improvements can be set up only 
in real actions,?1 in the absence of a statute author- 
izing it,®? such a claim cannot be made in actions 
for forcible entry and detainer ** or for unlawful 
detainer.** 

[§ 137] c¢. Waste. Under some statutes it has 
been held that waste committed upon the premises 
is an element of damage which must be considered 
by the jury ;*° but under other statutes damages for 
waste are not recoverable.*¢ 

[§ 1388] 3. Double or Treble Damages.*7 Some 
statutes authorize a judgment for plaintiff for dou- 
ble or treble damages.*8 These statutes are highly 
penal in their character and are subject to strict. 
construction *® for the reason that penalties are not 
favored in law.4® They are not retroactive and no 
damages are recoverable which accrued prior to the 
time that the statute went into effect.44 Ordinarily 
these statutes are regarded as mandatory and as im- 
posing’ the duty on the court to double or treble the 
damages awarded by the jury,*? but some have been 
considered to be merely directory. The damages 


Mich. 263, 16 NW 639; Howser v. 
Melcher, 40 Mich. 185; Shaw v. Hoff- 
man, 25 Mich. 162; Thayer v. Sher- 
lock, 4 Mich. 178. 


Union Pac. Coal 


and its detention has prevented plain- 
tiff from putting inva wheat crop for 
the year in which the action is tried, 
the jury may consider such fact in 


estimating the damages’). To same 
effect Santos v. Santiago, 38 Philip- 
pine 575. 

17. Giddings v. ’76 Land, etc., Co., 


83 Cal. 96, 28 P 196. 

18. San Francisco, etc., Home 
Bldg. Soe. v. Leonard, 17 Cal. A. 254, 
119 P 406. 

19. Wanborg v. Karst, 4 Mo. A. 563. 

20. Anderson v. Taylor, 56 Cal. 
131, 38 AmR 52. 


21. Howser v. Melcher, 40 Mich. 
185. : 
22. Hafner Mfg. Co. v. St. Louis, 


262 Mo. 621, 172 SW 28. 


23. Wamsganz v. Wolff, 86 Mo. A. 
205. 
24. Smith v. Berry, 167 Ky. 646, 


181 SW 379. 


25. Mosseller v. Deaver, 106 N. C. 
494, 11 SE 529, 19 AmSR 540, 8 
LRA 537. 

26. See supra § 134. 


27. Ala.—lLykes v. Schwarz, 91 
Ala. 461, 8 S 71; Ulman v. Herzberg, 
91 Ala. 458, 8 8 408; Hurst v. Thomp- 
son, 68 Ala. 560; Spear v. Lomax, 42 
Ala. 576. 


Ariz.—Brought v. Minor, 17 Ariz. 
28, 148 P 294. 

Cal.—Taylor v. Terry, 71 Cal. 46, 
141 P 813; Iburg v. Fitch, 57 Cal. 
189; /Mason v. Wolff, 40 Cal. 246; 
Warburton v. Doble, 38 Cal. 619; 
Caulfield v. Stevens, 28 Cal. 118; 
Roff v. Duane, 27 Cal. 565; Tewks- 
bury v. O’Connell, 25 Cal. 262; 


Holmes v. Horber, 21 Cal. 55; How- 


ard v. Valentine, 20 Cal. 282; Hicks 
v. Herring, 17 Cal. 566; San Fran- 
cisco, ete, Home Bldg. Soc.  v. 


Leonard, 17 Cal. “A. 254,' 119) P 405. 

Colo.—Tyler v. McKenzie, 43 Colo. 
2381-95 )Pr943. > 
_ Miss.—Newman y. Mackin, 21 Miss. 
383. 

Mo.—Feedler v. 59 Mo. 
364; Kingman y. Abington, 56 Mo. 
46; Eads y. Wooldridge, 27 Mo. 251; 
Michau v. Walsh, 6 Mo. 346; Hosli v. 
Yokel, 58 Mo. A. 169; Finley v. Ma- 


Schroeder, 


ill, 57 Mo. A. 481. ded, 
i Tenn.—Spillman v. Walt, 12 Heisk. 
574. 


Tex.—McRae v. White, (Civ. A.) 42 
SW 793. 


ree 11 P 813; Mason v. Wolff, 40 Cal. 


Ind. T.—Hunt v. Hicks, 3 Ind, T. 
275, 54 SW _ 818; Sanders v. Thorn- 
ton, 2 Ind. T. 92, 48 SW 1015. 

Minn.—Noyes v. French Lumbering 
Co., 80 Minn. 397, 883 NW 3885. 

Mo.—Windsor Hotel Co. v. Thatch- 
er, 15 Mo. A. 588 

Philippine.—Santos vy. Santiago, 38 
Philippine 575, 578; Sparrevohn vy. 
Hisher, 2 Philippine 676. 

Tex.—Murat v. Micand, (Civ. A.) 
25 SW 312. 

“Material possession involves only 
the enjoyment of the thing possessed, 
its use, and the collection of its 
fruits, and these are the only ben- 
efits of which the possessor is de- 
prived in losing his 
Santos v. Santiago, supra. 

30. Newman vy. Mackin, 21 Miss. 
383. 


See Improvements [22 Cyc 1]. 
See statutory provisions. 
sa. (U0. SS. ve, Burrill; | 107, Me. 382; 


78 A 568, AnnCas1912D 512. 
[a] The reason for the rule (1) 
is that if defendant is entitled to 


betterments he is in no position what- 
ever to maintain an action for forci- 
ble entry,and detainer. U.S. v. Bur- 
rill, 107 Me. 382, 78 A 568, AnnCas 
1912D 512. (2) Also, a claim for bet- 
terments can arise only out of an 
adverse possession, and only out of 
an adverse possession of such a char- 
acter that it could by lapse of time 
mature into a title. U.S. v. Burrill, 
107 Me. 382, 78 A 568, AnnCas1912D 
512. See also Improvements [22 Cyc 


Sims v. Kelsay, 75 Mo. 68. 
Holmes v. Horber, 21 Cal. 55; 
Howard v. Valentine, 20° Cal, 282; 
Hicks vy. Herring, 17 Cal. 566; Bads 
v. Wooldridge, 27 Mo. 251; Finley v. 
Magill, 57 Mo. A. 481. 

86. Spillman v. Walt, 12 Heisk. 
(Tenn.) 574; White v. Suttle, 1 Swan 
(Tenn.) 169, 

37. Allegation in complaint see 
supra § 111. 

38. Cal. — Rimmer v. Blasingame, 
94 Cal. 139, 29 P 857; Iburg v. Fitch, 
57 Cal. 189; Tewksbury v. O’Connell, 
25 Cal. 262; Watson v. Whitney, 23 
Cal. 375; Hicks v. Herring, 17 Cal. 566. 

Mich.—Lane v. Ruhl, 108 Mich. 38, 
61 NW 347; Hitchcock vy. Pratt, 51 


35. 


possession,’ 


Mo.—Feedler v. Schroeder, 59 Mo. 
364; Labeaume v. Nelson, 34 Mo. 
591; Keyser v. Rawlings, 22 Mo. 126; 
Michau v. Walsh, 6 Mo. 346; Nelson 
v. Alporte, 161 Mo. A. 605, 143 SW 
519; Finley v. Magill, 57 Mo. A. 481; 
Kelly v. Clancy, 15 Mo. A. 519. 

Nev.—Glock y. Elges, 39 Nev. 415, 
Base) IS Heaey 

N. Y.—WNichols v. Eustis, 146 App. 
Div. 475, 131 NYS 265; Bach v. New, 
23 App. Div. 548, 48 NYS 777. 

N. D.—Weener v. Lubenow, 12 N. 


D. 95, 95 NW 442. 
Ss. D—Baldwin v. Bohl, 23 S. D. 
395, 122 NW. 247. 


Utah.—Eccles v. Union Pac. Coal 
Coyelby Utah 4482 P14 se 

Vt.—Dustin v. Cowdry, 23 Vt. 631. 

Wash.—Gaffney v. Megrath, 11 
Wash. 456, 39 P 973. 

EKing.—Cole v. Hagle, 8 B. & C. 409, 
15 ECL -204, 108 Reprint 1094. 

{a] Claim for damages optional. 
—It is optional with complainant 
whether in an action of forcible en- 
try and detainer he will in addition 
claim an assessment of damages and 
that the amount assessed, be trebled. 
He may claim no damages at all or 
he may. claim such as arise from the 
loss of rents or from waste or from 
both circumstances. Hicks v. Her- 
ring, 17 Cal. 566. 

39. Newkirk v. Tracey, 61 Mich. 
174, 27 NW 884; Nelson v. Alporte, 
161 Mo. A. 605, 148 SW 519; Glock v. 
Elges, 39 Nev. 415, 159 P 629; Hal- 
lock v. New York Cent., ete., Ri Co., 
202 N. Y. 201, 95 NE 644. 

“There can be no equitable con- 
struction to aid the remedy. The 
statute must be carefully. followed 
and the settled rules of law relating 
to such actions must be adhered to.” 
Howser v. Melcher, 40 Mich. 185, 188. 


40. Glock v. Elges, 39 Nev. 415, 
TO 9nE 6219) 

41. Newkirk v. Tracey, 61 Mich. 
174, 27 NW 884. 


42. Rimmer v. Blasingame, 94 
Calji3 9 n290R 850s ebure vielen tot 
Cal. 189; Tewksbury v. O’Connell, 25 
Cal. 262; Watson v. Whitney, 23 Cal. 
375; Hart v. Moon, 6 Cal. 161; La- 
beaume v. Nelson, 34 Mo. 591; Nel- 
son v. Alporte, 161 Mo. A. 605, 143 
SW 519; Eccles v. Union Pac. Coal 
Co., 15 Utah 14, 48 P 148. 

43. Glock v. Elges, 39 Nev. 415, 
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which may be doubled or trebled are the actual dam- 
ages sustained and not the actual and punitive dam- 
ages.*# Also nothing can be doubled or trebled but 
what the jury specifically report as damages;* and 
the terms of their verdict must control.4® Since pos- 
session of the premises is necessary to a recovery of 
damages,*? it is uniformly held that double or treble 
damages cannot be recovered where the force essen- 
tial to constitute a forcible entry or forcible de- 
tainer, such as will authorize a restitution of the 
premises, is not established.48 These provisions are 
not intended to apply to a mere trespass, however 
wrongful it may be.*® However the particular stat- 
ute may provide for double damages in case of an 
unlawful detainer,®° or for unlawful detainer pro- 
vided the detention was willful and knowingly 
wrongful on the part of the tenant.*+ It has been 
held that the statutes have no application as against 
one who is holding possession under a claim of 
right.°2 Where the damages awarded by the jury 
are in excess of the amount claimed in the complaint, 
the action of the court in doubling the amount so 
awarded and rendering judgment therefor is erro- 
neocus.°> And where the complaint states a cause 
of action in addition to the forcible entry and de- 
tainer complained of and the verdict is general, the 
court has no power to treble the amount of the 
verdict since this cannot be done without trebling 
damages which the statute does not authorize to be 


159 P 629; Gaffney v. Megrath, 11] pose of expelling 
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or keeping out the 


[§§ 138-141 


trebled.5* 

[§ 1389] 4. Recovery by Separate Action. Under 
some of the statutes damages for forcible entry and 
detainer are to be recovered in a separate action 
for trespass.°® 

[§ 140] O. Trial®°—1. In General. Some of the 
statutes relating to trials for forcible entry and de- 
tainer before justices require that the justice shall 
enter upon his docket the evidence rejected or admit- 
ted over objection,®? his reasons for admitting or re- 
jecting such evidence,*® and the return of the sheriff 
to the venire.®® The question of granting separate 
trials to several defendants is within the discretion 
of the trial judge.®° 

New trial. A justice of the peace has the power 
to grant a new trial where the power is conferred 
by statute;®t and it has been held that no statutory 
authorization is essential to the exercise of this 
power ;°2 but the party against whom judgment has 
been rendered by a justice of the peace is not en- 
titled to a new trial before him as a matter of 
right ;°° and, indeed, under some statutes °* the only 
way in which a losing party may have a new trial 
as a matter of right 1s by appealing to the proper 
superior court where the statute provides for a 
trial de novo.® 

[§ 141] 2. Right to Jury Trial.*¢ Under some 
statutes either party may,®’ or at least under some 
circumstances may,°® demand a jury trial, and the 


Quick, 13 N. J. L. 306 (the require- 


Wash. 456, 39 P 973. 
44. Vance v. Ferguson, 101 S. C. 
And see Carman v. 


125, 85 SH 241. 

Scott, 172 Mich. 44, 137 NW 655 (un- 
der Comp. L. § 11,206, which pro- 
vides that if any person shall be 
ejected from any lands or tenements 
in a forcible or unlawful manner, or 
being put out, be afterward held or 
Kept out by force or with a strong 
hand, he shall be entitled to main- 
tain an action of trespass, and he 
shall recover therein three times the 
amount of damages assessed by the 
jury; where plaintiff sought to. re- 
cover for alleged wrongful eviction 
and charged injury to his household 


goods, and also sought to recover for’ 


tools and goods left on the place, for 
damages for being deprived of the 
profits and benefits of his contract to 
occupy until the expiration of his 
alleged lease, and for exemplary 
damages, he was not entitled to have 
the damages trebled, except as to the 
item for damages sustained in mov- 
ing his household goods). 

45. Howser v. Melcher, 40 Mich. 
185. 

“The court may not speculate upon 
the subject and seize upon .expres- 
sions elsewhere to warp the leviti- 
mate legal sense of the terms of the 
finding for the purpose of settling 
what may and what may not be 
trebled.’’ Howser v. Melcher, supra. 

46. Howser v. Melcher, 40 Mich. 
185. 

A7. See supra § 134. 

48. Shaw v. Hoffman, 25 Mich. 
162; Hallock v. New York Cent., etc., 
RB. Co., 202 IN.2 Y. 201, 95 NE 644; 
Fults v. Munro, 202 N. Y. 34, 95 
NE 23, 37 LRANS 600, AnnCas1912D 
870; Wegener v. Lubenow, 12 N. D. 
95, 95 NW 442. 

“The entry or the detainer must 
be riotous, or personal violence must 
be used or in some way threatened, 
or the conduct of the parties guilty 
of the entry or detainer must be such 
as in some way to inspire terror 
or alarm in the persons evicted or 
kept out; the force contemplated by 
the statute is not merely the force 
used against or upon the property, 
but force used or threatened against 
persons aS a means or for the pur- 


prior possession.” 
supra, 

[al Rule applied.—In an action 
under such code provision, where the 
evidence shows a warning given by 
the foreman of defendant to “plaintiff, 
who had erected a building, after 
plaintiff had entered it, that the lat- 
ter was exposed to the danger of 
personal injuries from the fall of 
the building, that no force was re- 
sorted to, and that there were no 
threats made of personal violence 
against him, and all that the latter 
had to apprehend was from the con- 
sequences of remaining in a building 
in course of demolition, as a result 
of which he left, plaintiff is not en- 
titled to recover. Hallock vy. New 


Shaw v. Hoffman, 


York Cent., etc., R. Co., 202, N. Y.-201, 
95 NE 644. 
[b] Actual application of force 


unnecessary.—To authorize a recov- 
ery of treble damages, under Rev. 
Codes § 5007, it is not necessary that 
the force shall be actually applied. 
It is enough if it is present* and 
threatened, and is justly to be feared. 
Weener v. Lubenow, 12°‘N. D. 95, 95 
NW 442. 


49. Shaw v. Hoffman, 25 Mich. 
162. 

50. Michau v. Walsh, 6 Mo, 346. 

51. McLean v. Spratt, 20 Fla. 515. 

5@. Baldwin v. Bohl, 23 S. D. 395, 
122 NW 247, 

53, Feedler vy. Schroeder, 59 Mo. 
364. 

54. Thayer v. Sherlock, 4 Mich. 
173. 

55. Wier v. Bradford, 1 Cola. 14; 


Lane v. Ruhl, 103 Mich. 38, 61 NW 
347; Newkirk v. Tracey, 61 Mich, 174, 
27 NW 884; Hitchcock y. Pratt, 51 
Mich. 263, 16 NW 639; Howser v. 
Melcher, 40 Mich. 185; Shaw v. Hoff- 
man, 25 Mich. 162; Thayer v. Sher- 
lock, 4 Mich. 173. 

56. See generally Justices of the 
Peace [24 Cyc 581]. 

57. Mead v. Daniel, 2 Port. (Ala.) 
86; Ward v. Lewis, 1 Stew. (Ala.) 26 
(no other evidence need be entered). 

58. Clark v. Stringfellow, 4 Ala. 
353 (the statute is directory only); 
Houghton v. Potter, 23 N. J. L. 338 
[aff 24 _N. J. L. 735 mem]; Sauniere 
v. Wode, 18 N. J. L. 296; Snediker v. 


ment is imperative). 

{a]. The present New Jersey stat- 
ute does not cantain this require- 
ment, Wilson v. Bayley, 42 N. J. L. 


TGS 

59. Prickett v. Prickett, 12 N. J. 
L. 186. 

60.. Levy v. David, 24 R. I. 249, 


52 A 1080. 

61. McFann v. Carlton, 17 Oh. Cir. 
Ct. N. S. 244. See also Justices of 
the Peace [24 Cyc 586]. 

62.) Hilliard v. Carr, 6» Ala...557; 
Wright v. Lyle, 4 Ala. 112. 

[a] Reason for rule.—‘“It cannot 
admit of question that the magis- 
trate has power to grant a new trial 
in a case of forcible entry and \de- 
tainer. The power to enter judg- 
ment upon the verdict of a jury sup- 
poses the right to consider whether 
the verdict is supported by the testi- 
mony. Many other cases might be 
supposed which would render it im: 
proper to render judgment, and which 
could only be redressed by granting 
a new trial; but we consider the point 


too clear to require elucidation.” 
Wright v.. Lyle, 4 Ala, 112, 114. 
63.) {Geter tv. Ulrich, 12% Ok 72h 


T2 6 eeaOUP Lis (this rule is not af- 
fected by a statute which provides 
that “In an action for the recovery 
of real property, the party against 
whom the judgment is rendered may 
at any time during the term at which 
the judgment is rendered demand 
another trial by notice on the jour- 
nal, and thereupon the judgment 
shall be vacated and the action shall 
stand for trial at the next term’’). 

64. See statutory pee 

65. ‘Geter’ v. Ulrich,-27r Oki. 725% 
113. P 713. See also infra § 165. 

66. See generally Justices of the 
Peace [24 Cyc 583 et seq]. 

67. Bonham v:. Mills, 39 Oh. St. 
534; Miller v. Schmidt, 5 OhS&CP 
4, 3. OhNP 296;.Hill v. Hollister, 8 
oe Dec. (Reprint) 116, 5 CincLBul 

68. Abbott v. Norton, 53 Me.: 158 
(municipal court). 

{a] Issues triable.— Under the 
statute the parties are entitled to a 
trial by jury only on the issue of 
title, which contrary to the almost 
universal rule has been improperly 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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§§ 141-143] 


requirements of the statute may be such that a court 
has no jurisdiction to try the action without a jury.®® 
The right to challenge jurors is usually the same as 
in other civil cases.7? The jury must be sworn, 
which must affirmatively appear from the record,’! 
and where the statute prescribes the form of oath 
to be administered, the verdict cannot be sustained 
unless the jury was sworn as the statute direets;72 
but if the record states that the jury was duly 
sworn it will be presumed that the statutory oath 
was administered.*? By express statutory provision 
one who has been wrongfully ousted from possession 
of land may be entitled to have the damages sus- 
tained by him assessed by the jury trying the main 
issue in forcible entry and detainer.”4 | 

[§ 142] 3. Questions of Law and Fact. What 
acts or circumstances will constitute possession is a 
question of law for the court,7> but whether these 
circumstances exist and plaintiff was in actual pos- 
‘session at the time of the entry complained of is a 
question of fact for the jury.7® It is also for the 
jury to decide whether a forcible entry was in fact 
made ** and who made it,’* whether the person mak- 
jing it acted in his own behalf or as the representa- 
tive of another,’® what degree of force or violence 
was used,®° and whether plaintiff was kept out of 
possession through fear or personal violence.*! 
Where the only question is whether defendant’s con- 
ceeded prior possession had been abandoned before 
plaintiff’s entry, the question of the abandonment 
is one of fact for the jury.82 Whether the notice or 
demand required by statute was given is a question 
of fact for the jury.S* Where a person obtains gen- 
eral permission of another to oecupy his land, and 


injected into this action by legisla-: this intention is a question of fact 
Chiles -v. Stephens, 
A. K. Marsh. (Ky.) 340. . 
Harris v. Harris, 190 Ala. 619, 
Donovan v. Chappell, 63 


tive enactment. 
53 Me. 158. 

69. Collins v. Wheaton, 
L. 508, 89 A 1004. 


Abbott v. Norton, 
85° Nad. 


for the jury. 


77. 
67 S 465; 
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obtains a written lease from an adverse claimant 
for a part of the land and takes possession, the 
question under which part he holds is for the jury.84 
The issue as to whether the remedy for unlawful 
entry and detainer is barred by three years’ pos- 
session is for the jury.8° Under a statute which 
declares that the damages occasioned to plaintiff by 
any forcible entry or detainer shail be assessed, and 
that judgment may be entered ‘‘in the discretion of 
the court either for the amount of the damages 
and rent-found due or for three times the amount 
so found,’’ the question whether the damages should 
be trebled and exemplary damages thereby awarded 
in an action of unlawful detainer is a question for 
the court, and not for the jury.®® 

[§ 143] 4. Instructions *’—a. In General. The 
court should be careful in giving instructions to see 
that the propositions are expressed in such terms 
and with such qualifications as not to be liable to 
mislead the jury.*8 The court may instruct the jury 
hypothetically or upon a contingent state of facts 
in case they shall so find from the evidence,®® but 
the instruction must not be so worded as to assume 
as established any facts which the.jury must de- 
termine from the evidence,9® or so as to eut off 
from the consideration of the jury any matter of 
defense set up by defendant in support of which 
evidence has been introduced.®! An instruction is 
erroneous which puts the right of recovery upon the 
basis of a different act than the one charged,®? or 
which in setting out what must be established to 
authorize a recovery omits any essential element of 
the offense.°? Instructions as to a certain issue 
should be founded upon all the testimony on that 
and then kept the plaintiff from re- 
3 | Saining possession, it is sufficient to 
sustain this action,’ is properly 


modified by adding the words “or 
title’ after the words “lawful right.’’ 


70. Johnson v. Christian, 2 Port. | Mich. 685, 30 NW 329. Illinois Cent. R. Co. v. McDaniel, 199 
(Ala.) 201; Quinebaug Bank v. Tar- 78. Donovan v. Chappell, 63 Mich. | Ill. A. 282. 
box, 20 Conn. 510; Holton v. Hend-| 685, 30 NW 329. {b] Explanation of terms.—(1) 
ley, 75 Ga. 847. 79. Donovan v. Chappell, 63 Mich. | The court should explain to the jury 
[a] Jury may be purged by put- | 685, 30 NW 329; 
ting them upon their voir dire, to 
show that they are not fair-and im-| (U. S.) 595, 
partial jurors. Holton v. Hendley, [a] 


Drehman v. Stifel, 
41 Mo. 184, 97 AmD 268 [aff 8 Wall. 
iby Fie 
In an action against a mili- 


the meaning of legal terms used in 
the charge such as “color of titie’’ 
(Blanchard v. Pratt, 37 Ill. 2438) (2) 
and “lawful possession’? (Compton v. 


ed. 508]. 


75 Ga. 847. 

71. Graham v. Busby, 34 Miss. 
272; Holt v. Mills, 12 Miss. 110. 

72. Graham v. Busby, 34 Miss. 
272; Holt v. Mills, 12 Miss. 110. 

73, Wilson v. Pugh, 32 Miss. 196. 

74, Denton v. Young, (Ark.) 2238 

SW 380. 
.75. Welden v. Schlosser, 74 Ala. 
855; Blanchard v. Pratt, 37 Ill. 243; 
De Graw v. Prior, 60 Mo. 56; Black- 
man v. Welsh, 44 Mo. 41; Underwood 
v. Caruthersville, 197 Mo. A. 358, 194 
SW 1090; Scott v. Allenbaugh, 50 
Mo. A. 130. i 

[a] What is_actual possession is 
a mixed question of law and fact, 
and varies in different circumstances 
depending on the character and con- 
dition of the property. Robinson v. 
Ramsey, 190 Mo. A. 206, 176 SW 282. 

76. Conn.—Gray v. Finch, 23 Conn. 
495. 

Ill.— Mayberry v. Woodard, 79 Ill. 
A. 547. 

Ky.—-Boucher y. Williamson, 1 
Dana 227; Chiles vy. Stephens, 3 A. 
K. Marsh. 340. 

Mo.—De Graw v. Prior, 60 Mo. 56; 
Blackman v. Welsh, 44 Mo. 41; Un- 
derwood v. Caruthersville, 197 Mo. A. 
358, 184 SW 1090. 

N. Y.—Pharis v. Gere, 110 N. Y. 
SSO LAINE) 1 Soe LRA 2270. 

[a] Where it depends upon the 
intention with which an entry is 
made by the owner upon a part of 
the premises as to whether such en- 
try will give possession of the whole, 
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tary officer for taking private prop- 
erty for public uses, it. is for the 
jury to say whether the officer had 
military authority under the United 
States and whether his acts in the 
premises were done in pursuance of 
such authority or were an abuse of 
power for private ends. Drehman v. 
Stifel, 41 Mo. 184, 97 AmD 268. 

80. Berry v. Williams, 21 N. J. 
L. 423 


‘'g1. Fults v. Munro, 202 N. Y. 34, 


95 NE 23, 37 LRANS 600, AnnCas 
1912D 870. 

82. Brown v. McCormick, 23 Mo. 
AT 18 


'g3. Knowles v. Ogletree, 96 Ala. 
555, 12 S 397; Beach v. Heck, 54 Mo. 


A. 599; Heller v. Beal, 23 Oh. Cir. 
Ct. 540. 
84. Goad v. Walker, 73 W. Va. 


431, 80 SE 873. 


85. Hicks v. Bluefield, (W. Va.) 
103 SE_ 323. 
86. San Francisco, etc. Home 


Bldg. Soc. v. Leonard, 17 Cal. A. 254, 
119 P 405. 

87. In civil action generally see 
Trial [38 Cyc 1594 et seq]. 

88. Ross vy. Roadhouse, 36 Cal. 
580; Fogarty v. Kelly, 24 Cal. 317; 
Stiles v. Homer, 21 Conn. 507; Illi- 
nois Cent. R, Co. v. McDaniel, 199 
TVS A282. 

fa] Thus an instruction in forcible 
entry and detainer that, “if the jury 
believe from a preponderance of the 
evidence that the defendant entered 
wrongfully and without lawful right 


Baker, 34 Mo. A. 133). 

89. Swartzwelder v. U. S. Bank, 1 
J. J. Marsh. (Ky.) 38; Wall v. Good- 
enough, 16 Ill. 415. 

90. Jamison v. Graham, 57 Ill. 94; 
Wall v. Goodenough, 16 Ill. 415. 

91. Jamison v. Graham, 57 Ill 94; 
Blanchard! v7 Pratt. (oie ollly e243 
Brown v. McCormick, 23 Mo, A. 181. 

[a] An instruction which puts the 
decision solely upon plaintiff’s testi- 
mony without paying any regard to 
that submitted by defendant is er- 
roneous, Brown v. McCormick, 23 
Mo. A. 181. 

92. Fogarty v. Kelly, 24 Cal. 317; 
Wade v. McMillen, 29 Mo, 18; Pal- 
mer v. Magers, (W. Va.) 102 SE 100. 

[a] In an action for forcible en- 
try and detainer an instruction which 
puts the decision upon the question 


‘|of notice, which is material only in 


cases of unlawful detainer, is er- 
igs Wade v. McMillen, 29° Mo. 
18. 

93. Towell v. Etter, 69 Ark. 34, 
SOS We 096.0 63) S Wi bore ROSSe my. 
Broadhouse, 36 Cal. 580; Gray v. 
Finch, 23 Conn. 495; Underwood v. 
Caruthersville, (Mo. A.) 184 SW 486. 

[a] Rule applied: (1) Where the 
instruction ignored the time of plain- 
tiff’s possession and the question of 
force in making the entry. Towell v. 
Etter, 69 Ark. 34, 59 SW 1096, 63 SW 
Bee (2) Where the jury were in- 
structed to find for plaintiff if they 
should find that he was in posses- 
sion and forcibly ousted, omitting 
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issue and it is error to pick out a single fact and 
instruct the jury as to its probative force.®* 
different instructions must be consistent with each 
other,®® and instructions given on behalf of the re- 
spective parties should be made to harmonize by the 
court before they are given to the jury.°° 
error to refuse to give requested instructions which 
are covered by the general charge,®’ which assume 
as undisputed a material question in issue,°® which 
relate to matters not to be determined by the jury, 
or which ignore material issues,' 
failure to instruct upon any material point in issue 
if requested to do so is reversible error.? 
improper for the court to place on one or the other 
of the parties a burden which he is not legally 
required to bear,? but the error.is one of which 
the opposite party cannot complain.4 
tion which submits a form of verdict which in no 
respect conforms to the statutory requirements 


should not be given.® 


the words “by the defendant.” Ross 
v. Broadhouse, 36 Cal. 580. (3) 
Where the instruction authorized a 
recovery upon the basis of plaintiff's 
possession alone, disregarding the 
manner of defendant’s entry. Gray 
v. Finch, 23 Conn. 495. 

94. McCartney v. McMullen, 38 Ill. 
237; Compton v. Baker, 34 Mo. A. 

95. Harms v. Stier, 70 Ill. A. 

96. Harms v. Stier, 70 Ill. A. 

97. Stillman v. Palis, 134 Ill. 
25 NE 786 [aff 34 lll. A. 540]; 
Cartney v. McMullen, 38 Ill. ; 
Riley v. Catron, (Ind. T.) 69 SW 908. 

98. Galligher v. Cornell, 35 Nebr. 
517, 538 NW 383. 

99. Fowler v. Pritchard, 148 Ala. 
261, 41 S 667; Herndon vy. Goff, 27 
Ark. 334. 

[a] Thus where, in forcible en- 
tny and detainer, the only issues pre- 
sented were whether defendants en- 
tered by force and as to which party 
had title or was entitled to posses- 
sion, a request to charge that the 
possession of the property obtained 
by defendant was a scrambling pos- 
session not obtained in good faith, 
and that if the jury believed it was 
so when obtained they should find 
for plaintiff, was properly refused 
as presenting no question within the 
issues. Fowler v. Pritchard, 148 Ala. 
261, 41 S 667. 

1. Moore v. Girten, 5 Ind. T. 384, 
82 SW 848 (in an action based on a 
statute providing that any person 
who shall enter into possession of 
premises and detain or hold them 
with force is guilty of a violation of 
the statute an instruction that the 
gist of the action is the “forcible 
taking” was properly refused since 
ithe holding of the premises by force 
constitutes a ground of action). 

2. Snedeker v. Quick, 12 N. J. L. 
129. 

8. Harris v. Harris, 190 Ala. 619, 
67 S 465. 

4 Harris v. Harris, 190 Ala, 619, 


67 S 465. 

5. Aubuchon vy. Foster, (Mo. A.) 
215 SW 781. 

6. In civil action generally see 
Trial [88 Cyc 15638 et seq]. 
200 Ala. 


7. Ala.—Dent v. Stovall, 
293-15 1S 9415 
D. C.—Green v. McIntire, 42 App. 


250. 

Tike_-Corbly v. Corbly, 206 Ill. A. 
527; Livingston v. Frey, 201 Ill. A. 
380; Wolff v. Jurgenson, 185 Ill, A. 
346; Grant v. Schwartz, 183 Ill. A. 
202. 

Iowa. — Herkimer v. Keeler, 109 


Iowa 680, 81 NW 178. Compare Ole- 
son v, Hendrickson, 12 Iowa 222. 
Ky.—Alexander v. Fowler, 13 Ky. 


Op. 120. 
Nebr.—Lierman v. Vidra, 103 Nebr. 
613, 173 NW 575. 
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The 


It is not | is any evidence 


[§ 145] 5. 
but an entire 


ites 


“An instruc- 


[§ 144] b. Directing Verdict.® 
is clear and without conflict, the court may instruct 
the jury peremptorily to find for plaintiff or de- 
fendant,’? but not where the evidence is conflicting 
as to any material point in issue,’ or where there 


[§§ 143-145 


If the evidence 


tending to support the theory of 


the party against whom the instruction is asked,’ 
or where there is no evidence on which a verdict 
in accordance with the instruction could be based.!° 
Verdict and Findings.11 
dict must be responsive to the issue,+? and must find 
upon every issue necessary to a recovery,!® and 
must be sufficiently definite and certain to authorize 
the entry of judgment.** 
in the exact words of the issue, but is sufficient 
if it contains the substance of the issue,!® and 
merely formal defects may be corrected by the 
court 1° or the court may permit the jury to amend 
the verdict in this respect.17 


The ver- 


The verdict need not be 


The verdict may be 


either general or special,® and a general verdict 


Okl.—Maples v. Smythe, 
469, 1830 P 145; Turner v. Moore, 34 


ORME l27PvAsT: 
Tex.—Renfro v. Harris, 28 Tex. 
Civ. A. 58, 66 SW 460, 795. 
Wash.—Squires v. Zumwalt, 12 


Wash. 241, 40 P 986. 
ae Va.—Hicks v. Bluefield, 103 SE 

3 

{a] Illustrations.—(1) An instruc- 
tion in plaintiff's favor is proper in 
an action of forcible detainer by a 
lessee against the former lessee in 
possession, where the evidence 
clearly proves plaintiff’s right to pos- 
session and there is no evidence tend- 
ing to show that defendant is en- 
titled thereto. Livingston v. Frey, 
204 Lik | AL3 80% (2) “A peremptory 
instruction for plaintiff was properly 
given in an action for forcible entry 
and detainer, where there was no 
evidence tending to show that de- 
fendant was entitled to possession of 
the premises in question. Ravinia Co. 
v. Strobel, 193 Ill. °A. 378. (CTA. 
peremptory instruction for defendant 
may be given where there is no proof 
that he or anyone under him was in 
actual possession at the time suit 
was brought. Grant v., Schwartz, 
AS3 LUISA 202: (4) Where’ there 
was no evidence to show that plain- 
tiff was ever in possession of the 
premises in question, nor that de- 
fendant ever made any forcible en- 
try thereon, nor as to when or how 
defendant acquired possession, nor 
that they were vacant and unoccu- 
pied at the time he entered, it was 
error to deny a peremptory instruc- 
tion for'defendant. Wolff v. Jurgen- 
son, 185 DPA. 34625 (5) 7In antac- 
tion in forcible detainer, verdict is 
properly directed for plaintiff where 
defendant alleges but fails to estab- 
lish a verbal agreement by plain- 
tiff that, if repairs were not made 
by a certain time, possession might 
be retained without payment of rent. 
Binga v. Martin, 174 Ill. A. 217. 

[b] VWerdict for rental value.—It 
is proper, in forcible entry and de- 
tainer, to direct a verdict for the 
rental value at the rate set by plain- 
tiff’s witnesses, as the measure of 
compensation or damages for use and 
occupation, where defendant offered 
no evidence on this point, although 
the court offered to hear evidence 
relative thereto. Green vy. McIntire, 
42 App. (D. C.) 250. 

8. Stilwell v. Watkins, 1385 Ga. 
149, 68 SE 1114; Riley v. Catron, 4 
Ind. T. 376, 69 SW 908; Hewlett v. 
Hyden, 4 Ind. T. 176, 69 SW 839; 
Kiernan v. Linnehan, 151 Mass. 543, 
24 NE 907; De Graw v. Prior, 53 
Mo. 313; Gooch v. Hollan, 30 Mo. 
A, 450; Estabrook v. Hateroth, 27 
Nebr. 794, 44 NW 29. 

9. Alexander v. Howard, (Ok1.) 


35 OKI. | 


174 P 745. 

10. Davis v. Drummond, 68 Fla. 
471, 67 S 99,:100 [eit Cye]. 

11. In civil action generally see 
Trial [38 Cye 1868 et seq]; Justices 
of the Peace [24 Cyc 585]. 

12. Wall v. Goodenough, 
415; Penny v.: Skirvin, 9 B. Mon. 
(Ky.) 238; McCleary v. Crowley, 22 
Mont. 245; 66 P 227. 

[a] Where only a forcible entry 
is charged (1) a verdict finding de- 
fendant guilty of a forcible detain- 


er cannot be sustained. Gayle v. 
Overton, 1 J. J: Marsh. (Ky.) 549. 
(2) Conversely where the issue is 


forcible detainer only, a verdict of 
guilty of forcible entry is er- 
roneous. Sinclair v. Sanders, 3 J. 
J. Marsh. (Ky.) 308. 

13. Bull v. Olcott, 2 Root (Conn.) 
472; Boxley v. Collins, 4 Blackf. 
(Ind.) 320; McCleary v. Crowley, 22 
Mont. 245.56 P | 227; Grissett?. v. 
Smith, 61 N. C. 164. 

[a] Where plaintiff must have a 
certain estate in the premises, the 
verdict will not authorize a judg- 
ment of restitution unless it finds 
that he was possessed of such an es- 
tate as the statute requires. Gris- 
sett v. Smith, 61 N. C. 164 

{b] In an action for forcible de- 
tainer a verdict which merely finds 
that defendant unlawfully detains 
possession of the premises but does 
not also find that the detention is 
by force is fatally defective. Bull v. 
Olcott, 2 Root (Conn.) 472; Boxley v. 
Collins, 4 Blackf. (Ind.) 320. 

14. Diges v. Porteus. 5 Cal. Un- 
rep. Cas. 758, 383 P 447; Gibson v. 
Lewis, 27 Mo. 5382. 

[a] Amount of damages.—A ver- 
dict which fails to state the agegre- 
gate amount of damages will be sus- 
tained if from the facts found the 
amount can be rendered certain by 
a simple calculation. Gibson v. 
Lewis, 27 Mo. 532. 

15. Russell v. Wheeler, 21 F. Cas. 
No. 12,164a, Hempst. 3; Lancaster 
Nye curaveres 41 SW 34, 19 Kyl 

[a] Where the fact in issue is the 
truth of an inquisition found before 
a justice of the peace. the verdict 
need not expressly find that the in- 
quisition was true or not true, but a 
verdict finding defendant “guilty of 
the forcible detainer complained of” 
is under such circumstances suffi- 
ciently responsive to the _ issue. 
Lancaster vy. Lancaster, 41 SW 34, 
ROM RSy Todt 


16. Russell v. Wheeler, 21 F. Cas. 
No. 12,164a, Hempst. 3; Gibson v. 
Lewis, 27 Mo. 532) 

17. Forsythe v. Huey, 74 SW 
1088, 25 KyL 147, 

1s. Atchley v. Latham, 3 A. K. 


Marsh. (Ky.) 164; Williams v, Me- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in effect finds every essential fact necessary to au- 
thorize it.1° If the verdict responds fully to the 
issue as made up, it is not necessary that it should 
find expressly as to any other fact.2° <A general 
verdict of guilty?+ or not guilty,22 or guilty as 
alleged in the complaint,?* is sufficient if responsive 
to the issue; but a verdict will be upheld, although 
in form neither guilty nor not guilty, where it is full 
and intelligible so as to support the judgment.?4 
A verdict of guilty of forcible entry or detainer 
is good where the complaint charges both offenses ;25 
it is equivalent to finding defendants guilty of both 
offenses.2° A verdict which finds the defendant 
guilty as to a part, and not guilty of the balance 
of the charge laid, is good.?* But where the war- 
rant charges one cause of action only, a verdict for 
another is void.?® Where the form of the verdict 
is prescribed by statute a substantial compliance 
with the statute is sufficient.29 The verdict need 
not deseribe the premises other than by reference to 
the complaint,?° and need not be signed by the 
jury,*! except where the statute so provides.22? A 
clerical error in the verdict may be immaterial.?5 
Findings. In trials by the court without a jury 
special findings of fact are necessary under some 
of the statutes.*4 
material issue,*° but is not authorized to make find- 
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The court must find upon each ’ 
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ings as to any matters not in issue.2* The findings 
must be consistent with each other.27 The failure 
to find upon an immaterial issue is not ground for 
reversal.3& Where the complaint charges both a 
forcible entry and forcible detainer the judgment 
will not be reversed if the findings of fact, although 
insufficient to support a judgment for forcible entry, 
are sufficient to support a judgment for forcible de- 
tainer.®? ; 

[§ 146] P. Judgment*°—1l. Form and Suffi- 
ciency—a. In General. A judgment will not be 
set aside or reversed because it is informal or slight- 
ly irregular, or because of mere surplusage in its 
recitals,41 where it appears from its face that the 
court intended to pronounce and did clearly pro- 
nounce sentence upon the facts of the case.42 Nor 
will it be set aside because as written by the clerk, 
it appears to have been entered one year later than 
it actually was.42 An entry made by a justice that 
‘*T give judgment accordingly’’ #4 or that ‘‘the court 
renders judgment according to the verdict’’ found 
by the jury by whom the case was tried 45 is not 
such a judgment as the law requires. A judgment 
which is materially variant from the verdict will 
not stand.*® 

An express award of execution in the judgment 
is not usually necessary.*? 


Millan, 18 Oh. 167; Murphy v. Lucas, 
2 Oh. 255. 

19. Powers v. David, 6 Ala. 9; 
Belcher v. Barrett, 4 Metc. (Ky.) 
307; Gorman v. Steed, 1 W. Va. 1. 

[a] A general verdict must be 
applied to the complaint before the 
jury, and no inference is admissible 
that it applies to any other lands or 
offenses than those described in the 
complaint. Powers v. David, 6 Ala. 
9 


20. Raymond v. Bell, 18 Conn. 81; 
Mann v. Bryant, 12 W. Va. 516. 

[a] In unlawful detainer (1) a 
verdict that “We the jury find for 
the plaintiff the premises in the sum- 
mons described” is in proper form 
and need not separately state the 
existence of the facts necessary to 
justify the verdict. Lawson v. Dal- 
ton, 18 W. Va. 766. (2) A verdict 
finding “that the defendant unlaw- 
fully withholds from the plaintiff the 
jand in the summons described” is 
sufficient without stating that they 
were unlawfully withheld at the 
time the Summons’ was _§ issued. 
Franklin v. Geho, 30 W. Va. 27, 3 
SE 168. 

[b] Where forcible entry and de- 
tainer is alleged in the complaint as 
one and the same injury a general 
verdict is good, and the jury need 
not make separate findings as to the 
forcible entry and the forcible de- 
tainer. Raymond vy. Bell, 18 Conn. 81. 

21. Smith v. Killeck, 10 Ill. 293. 
See also Tolbert v. Young, 172 Ky. 
269, 189 SW 209 (‘In forcible entry, 
verdict merely finding defendant 
‘guilty,’ instead of finding him ‘guilty 
of the forcible entry charged in the 
warrant,’ was not void; as there was 
but a single issue which related to 
defendant’s guilt, there could be no 
mistake as.to the meaning of the 


verdict’). 
Barrett, 4 Metc. 


22. Belcher v. 
(Ky.) 307. 

23. Raymond yv. Bell, 18 Conn. 81; 
Altree v. Moore, 1 Or. 350, 

94). Case, V.. Hall,'2:Ind..T. 8, 46 
SW 180. 

25. Case v. Roberts, 4 Dana (Ky.) 
596. 


596. 

27. Miller v. Turney, 13 Ark. 385; 
Swartzwelder v. U. S. Bank, 1_J. J. 
Marsh. (Ky.) 38; Cammack v. Macy, 
3 A. K. Marsh. (Ky.) 296. 

28. Gayle v. Overton, 1 J. J. 
Marsh. (Ky.) 549. 


Case v. Roberts, 4 Dana (Ky.) 


[a] A verdict which finds defend- 
ant guilty only as to premises other 
than those laid in the complaint 
will not support a judgment for res- 
titution and_ costs. Chapman v. 
Knowles, 34 Ill. A, 558. 

29. Murphy v. Lucas, 2 Oh. 255; 
Dengate v. Stirmell, 72 Wis. 168, 39 
NW 374. 


30. Russell v. Wheeler, 21 F. Cas. 
No. 12,164a, Hempst. 3; Beck v. 
Glenn, 69 Ala. 121. 


[a] A verdict in unlawful detain- 
er that “We, the jury, find for the 
plaintiff for the premises sued for” 
is sufficient, as it has special refer- 
ence to the description given in the 
complaint. Beck vy. Glenn, 69 Ala. 
121. ‘ 

31. Ward v. Lewis, 1 Stew. (Ala.) 
26. 


32. Hart v. Superior Ct., 29 R. I. 
429, 71 A 1057. See also Ward v. 
Crane, 3 Blackf. (Ind.) 393; Test v. 
Devers, 2 Blackf. (Ind.) 80 (both 
holding that it must be signed by all 
the jurors). 

[a] Insufficient signing. — Where 
the statute provides that the jury 
“shall sign and return to the court 
their verdict,’ and the form of the 
statutory writ of restitution pro- 
vides that ‘the jurors impanelled 
and sworn by our said justice shall 
return their verdict in writing signed 
by each of them,” a verdict signed 
only by the foreman is irregular and 
will be quashed on review by cer- 
tiorari. Hart v. Superior Ct., 29 R. 
Tp G42.95 71 Al dO5 7 

33. Hubner v. Feige, 90 Ill. 208. 

[a] Thus where there were two 
defendants, and a verdict of not 
guilty had been returned for one 
by order of the court, a verdict that 
“we, the jury, find the defendants 
guilty,’ was held good. Hubner v. 
Feige, 90 Ill. 208. 

34. Lee Chuck v. Quan Wo Chong, 


91 Cal. 593, 28 P 45; Stover v. Hazel- | 


baker, 42 Nebr. 393, 60 NW 597. 

35. Lee Chuck v. Quan Wo Chong, 
91 Cal. 593, 28 P 45; Gaffney v. Me- 
grath, 11 Wash, 456, 39 P 973. 

[a] If all the material facts are 
found (1) it is not necessary that 
they should be found in all the va- 
rious ways employed in setting out 
the cause of action (Porter v. Mur- 
Lay. cai Unrepi Cas i68%, 1/12). P 
425) (2) or that there should be a 
distinct finding as to a particular is- 
sue which is determined by the other 
findings made (Gaffney v. Megrath, 


11 Wash. 456, 39 P 973). 

36. Stover v. Hazelbaker, 42 Nebr. 
393, 60 NW 597. 

37. Armour Packing Co. v. Howe, 
68 Kan. 6638, 75 P 1014. 

{a] Finding held not inconsistent. 
—Where, in forcible entry, in answer 
to the question, “Was the plaintiff 
in possession on a certain day?’ the 


jury answered, ‘No,’’ and in another 


finding found that plaintiff was in 
possession on the day named, and in 
another that he had held peaceful 
possession of the land from a cer- 
tain date up to the day following 
such named date, and such follow- 
ing date was the one on which the 
unlawful entry was alleged to have 
been made, the findings were not in- 
consistent. Armour Packing Co. v. 
Howe, 68 Kan. 668, 75 P 1014. 

38. Amador Gold Mine v. Amador 
Gold Mine, 114 Cal. 346, 46 P 80. 

39. Adams v. Helbing, 107 Cal 
298, 40 P 422. £ 


40. See generally Judgments [23 
Cyc 623]; Justices of the Peace [24 
Cye 589]. 

41. Ala.—Huffaker' v. Boring, 8 
nee 87; Payne v. Martin, 1 Stew. 


IRE Re he v. Miller, 61 Ill, A. 
Mo.—Nelson v. Alporte, 161 Mo. A. 

605, 148 SW 519. 

SoC ae v. Phillips, 10 Heisk. 
Tex.—Clay v. Clay, 7 Tex. 250. 
“Although defective, [it may] be 

sufficient for purposes of execution, 

and in determining its sufficiency 
both the complaint’ and the trans- 
cript may be referred to in aid 
thereof.” Mollitor v. C. M. Thom 

Van; (Cojetlsmill: Aii293% 

42. Nelson v. Alporte, 161 Mo, A. 
605, 143 SW 519. 

43. Firminich v. Burdine, 156 Tl. 
A. 491. 

44. Crane v. Dod, 2 N. J. Li 340. 

45. Swift v. Cornes, 20 Wis. 397. 

46. Chapman v. Knowles, 34 IIl. 
A. 558; Fanning v. Northwestern 
Mut. L. Ins. Co., 6 Ill, A. 536 (where 
the verdict found defendant guilty, 
except as to certain lands therein 
specified, and the judgment did not 
make the exception as broad as the 
verdict). 

47. Huffaker v. Boring, 8 Ala. 87 
(“There was no necessity for an ex- 
press award of execution for the 
costs or to restore the possession. 
These were but consequences of the 


868 [26C.J.] 


A judgment against two defendants in forcible 
detainer is inadvisible, and, if erreneous as to one, 
must be reversed as to both.*§ 

[§ 147] b. Description of Land. The judgment 
must describe the land with such certainty as will 
permit of an execution thereon being effectuated,*® 
otherwise it is void.5° However, it has been held 
that a judgment may be sufficient, if it is for the 
restitution of the property described in the com- 
plaint, where the complaint is for a specifically de- 
seribed parcel of land;°1 and that a defective de- 
scription may be aided by reference to a good descrip- 
tion contained in the complaint 5? or other parts of 
the record ;5* and also that deeds and previous trans- 
actions between the parties to the action may be 
referred to in explanation of the description in the 
judgment.** But a judgment which so describes 
the land that it cannot be identified as the land 
mentioned in the complaint is fatally defective.®® 

[§ 148] 2. Judgment by Default or Confession. 
It has been decided that under some of the statues 
a judgment by default *® or on confession 5? is not 
authorized. Under other statutes it has been held 
that, where defendant refuses to answer, judgment 
may properly be rendered for plaintiff as in other 
cases of default where no damages are claimed or 
awarded;°® and if a default judgment is permissi- 


judgment, as provided by the stat- 
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Mo. A. 684, 145 SW 493; 
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ble it is not an abuse of discretion to refuse to set 
it aside if defendant fails to present with his mo- 
tion to open default an answer raising issues.°® 

[§ 149] 8. Extent of Award or Relief—a. To 
Plaintiff—(1) In General. When the finding is in 
favor of plaintiff, judgment should be for restitution 
of the premises sued for,®® and costs,®* and in the 
absence of statute providing otherwise this is the 
only relief which may be granted plaintiff.°? Where 
plaintiff has taken possession of the premises at the 
commencement of the action on giving bond to pay 
all accruing damages, as he is entitled to do under 
some statutes, if he should finally be successful, 
only a judgment for costs can be rendered against 
defendant.®* 

Against whom awarded. Ordinarily the judg- 
ment should go only against persons shown 
to be actually in possession when suit was brought,®+ 
or against those who have come into possession 
under them since the commencement of the suit,®* 


. but it has been held that a judgment of resti- 


tution against those who were engaged in mak- 
ing the unlawful entry, is proper, although they did 
not detain the premises afterward °° as well as those 
who continued in the occupation of them,®? on the 
ground that in trespass all are principals.*® 
Property included. The judgment should be con- 


Thiemann ] away v. Thomas, 32 Ark. 311; Keller 


ute’). v. Meier, 25 Mo. A. 306. 
48. McClusky v. Nelson, 179 Il. 56. Steele v. Grand Trunk Junc- 
A. 182. tion R.! Co.; 125" 111. 3855°17 NE 483 
49. Finney v. Baker, 201 Ala. 521,| [rev 20 Ill. A. 366]; Hennessey v. 


78 S 875; Lessley v. Prater, 200 Ala. 
43, 75 S 355; Davis v. Densmore, 194 
Ala. 551, 69 S 581; Schauntoeuffel v. 
Belm, 77 Ill. 567; Spoor v. Meyer, 152 
Ill. A. 470; Preston v. Davis, 112 Ill. 
A. 636; Norris v. Pierce, 47 Ill. A. 
463; Gerlach v. Walsh, 41 Ill. A. 83; 


Murf v. Maupin, 113 Miss. 670, 74 
S 614; Naylor v. Chinn, 82 Mo. A. 
160. 

[a] Description held sufficient.— 


“Rour acres of land and house lying 
north of the Corbin road known as 
the R. A. Lessley estate, where the 
R. A. Lessley homestead is located, 
situated in the county of Coosa and 
state of Alabama in section 2, town- 
ship 23 of range 17, and that writ 
of possession and execution issue.” 
Lessley v. Prater, 200 Ala. 438, 75 SE 


355. 

Description held insufiicient. 
—‘Lots numbered thirty-three (33) 
and thirty-four (34) in section 
twenty-six (26) in township twenty- 
nine (29) north, of range one (1) 
west of the third principal meridian, 
situated in the County of Marshall, 
in the State of Illinois.” Preston v. 


Davis, 112 Ill. A. 636. 

50. Spoor v. Meyer, 152 Till. A. 470. 

51. Locke v. Skow, 3 Nebr. (Un- 
off.), 299, 91 NW 572; Townly ‘v. 
Rutan; 20 Ni J, 1.0604. [aft21 Nid. 
L. 674]. 

52. House v. Camp, 32 Ala. 541; 
Adams v. Pacini, 119 Dl. A. 428% 


Fink v. Schmidt, 
490. 

[a] Immaterial variance from 
complaint.—A description in a judg- 
ment for plaintiff in a forcible entry 
and detainer case, ‘fa piece of land 
or strip fifteen or twenty feet wide,” 
ete., did not vary materially from 
description in the complaint, a “strip 


(Mo. A.) 215 SW 


about fifteen to twenty feet wide,” 
ete. Fink v. Schmidt, (Mo. A.) 215 
Sw 490. 

53. Adams v. Pacini, 119 Tl. A. 
428. 

54, Pardue v. James, 74 Tex. 299, 
12 SW 1. 


55. Finney v. Baker, 201 Ala. 521, 
78 S 875; Murf v. Maupin, 113 Miss. 
670, 74 S 614; Fink v. Schmidt, (Mo. 
A.) 215 SW 490; Muckey v. Fetiz, 162 


Pederson, 28 Minn. 461, 11 NW 63; 


Stacks v. Simmons, (Tex. Civ. A.) 
58 SW 958. 
57. French v. Willer, 126 Ill. 611, 


18 NE 811, 9 AmSR 651, 2. LRA 717; 
Paul v. Armstrong, 1 Nev. 82. 

58. Carpenter v. Bunke, (Ark.) 224 
SW 968. 

Judgments by consent or default 
generally see Judgments [23 Cyc 
728, 734]; Justices of the Peace [24 
Gye 691.593). 

59. Brown y. Martin, 23 Cal. A. 
(86, 1399 P3823. 

60. Ariz.— Brought vy. Minor, 17 
Ariz, 28, 148 P 294. 

Pipes i Sag v. McGill, 40 Ark. 


T1l.—Robinson v. Crummer, 10 Ill. 


218; Skunick v. Morris, 25 Ill. A. 
a Gould v. Hendrickson, 9 Ill. A. 
alii 

Ky.—Crawford v. Rochester, 4 
Bibb. 203. 

ie v. Easton, 63 Mo. 


Nebr.—Stover v. Hazelbaker, 42 
Nebr. 393, 60 NW 597. 

N. J.—Funkhauser v. Colloty, 67 
N. J. L. 132, 50 A 580; Kerr v. Phil- 
lips, 5 N. J. L. 818; Waller v. Park, 
SAN Oe bes t66E: 

N. M.—Romero v. Gozales, 3 N. 
MM; 35,0 dePieLyas 

Okl.—Hart v. Ferguson, 176 P 396. 

Porto Rico.—Finlay v. Fabian, 24 
Porto Rico 140. 

61. See infra § 179. 

U. S.—uvU. S. v. Browning, 24 

i Noe 14,674 2161 Cranch: Cs iC 
50 


Ill.—Robinson v. Crummer, 10 Ill. 
218; Shunick v. Thompson, 25 Ill. A. 
re Gould v, Hendrickson, 9 Ill. A, 


Nebr.—Stover v. Hazelbaker, 42 
Nebr. 393, 60 NW 597. 

N, ¥.—Carter v. Anderson, 16 Daly 
437, 11 NYS 888. 

Utah.—Welling v. Abbott, 52 Utah 
240, ALTSi Pe 45, 

63. Davis v. Goodman, 62 Ark. 
262, 35 SW 231; Poe v. Bradley, 44 
Ark. 500; Johnson v. West, 41 Ark. 
535; Walker v. McGill, 40 Ark. 38; 
Littell v. Grady, 38 Ark. 584; Collins 
v. Karatopsky, 36 Ark. 316; Brock- 


v. Henry, 24 Ark. 575. 

64. Brush v. Fowler, 36 Ill. 58, 85 
AmD 382; McCluskey v. Nelson, 179 
Ill. A. 182; Hinchcliffe v. Espen, 30 
Ill. A. 371 [rev on other grounds 131 
Ill. 468, 23 NE 592]; Godard v. 
Liebermann, 18 Ill. A. 366. 

[a] Thus judgment for restitution 
in an action for forcible detainer 
cannot be rendered against both the 
tenant in possession and the land- 
lord, where there is no proof that 
the latter was in possession at the 
time of instituting the suit. Mc- 
Clusky v. Nelson, 179 Ill. A. 182. 

65. Fremont v. Crippen, 10 Cal. 
211, 70 AmD 711; Brush v. Fowler, 
36 Ill. 53, 85 AmD 382; Danforth v. 
Stratton, 77 Me. 200. 

[a] Persons entering under de- 
fendant.— (1) Generally judgment 
will be given not only against de- 
fendant, but against any one who 
had entered under him since the ac- 
tion was brought. Fremont v. Crip- 
pen, 10 Cal..211, 70 AmD 711; Miller 
v. White. 80 Ill. 580; Danforth v. 
Stratton, 77 Me. 200. (2) “The object 
of the statute concerning forcible 
entries, is to afford parties, whose 
possession is disturbed by force and 
violence, a Summary remedy. This 
object would be entirely defeated if 
a defendant, after judgment, could, 
by transferring the possession to a 
stranger, prevent the execution of 
the writ. ‘If it were once permitted 
fora defendant, against whom there 
was a judgment on a forcible entry 
and detainer, to put in a third per- 
son, or for a third person to enter 
afterwards, with a view of again 
putting a plaintiff’s title to the rack, 
such third person might again, in his 
turn, after judgment against him, 
put another in possession, or permit 
him to enter; so that there might be 
prosecutions without end, and the 
object of regaining possession by the 
plaintiff would be as far off as at 
the commencement of his first rem- 
edy to regain his possession, to the 
utter subversion of all justice.’ ’’ Fre- 
mont v. Crippen, 10 Cal. 211, 212, 214, 
70 Am) 71d 

66. Young v. Ringo, 1 Litt. (Ky.) 
225. 

225 
maces Young v. Ringo, 1 Litt. (Ky.) 


Young v. Ringo, 1 Litt. (Ky.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fined to the land in controversy.®® So it should be 
limited to such portion of the land as defendant 
had in possession on the day the warrant issued ;7° 
it cannot include other portions taken possession of 
pending the litigation.7t Nevertheless, if plaintiff 
proves a right to a part only of the land, he is en- 
titled to a verdict and judgment pro tanto.72 Where 
the verdict gave to plaintiff the land claimed in 
the summons, and judgment had been rendered ac- 
cordingly, it was proper for the court, after plain- 
tiff’s counsel had released certain land included in 
the verdict which did not belong to plaintiff, to set 
aside the first judgment, and enter a second judg- 
ment for the land included in the verdict, less the 
part released.** Where a portion of the machinery 
in a mill had been detached and another piece sub- 
stituted for it, the portion so detached was con- 
sidered not appurtenant to the premises so as to be 
embraced in a judgment 08 possession of the mill 
property."4 

A judgment for possession at some time in the 
future is void, and a threatened enforcement of such 
judgment may be restrained by injunction.” 

In an action by one cotenant against another, a 
judgment for plaintiff should be for possession in 
common with his cotenant, and not for the entire 
possession.*® 

-Judgment on disclaimer. If defendant pleads 
that he is not in possession, the judgment will be 
for costs against plaintiff,” or if issue is joined 
the only issue involved will be as to whom the costs 
would be taxed.’® 

Requiring payment of money as condition of re- 
covery. The court has no power to impose in a judg- 
ment that plaintiff recover possession the condition 
that he should pay defendant a sum of money.”® 
Such judgment is irregular and voidable upon direct 
attack.®° 

[§ 150] (2) Damages. Although no damages 
can be awarded by the judgment unless there is 
special statutory authority therefor,®+ a judgment 
will not be reversed merely because one cent dam- 
ages was allowed where the merits were fairly with 
plaintiff.82 Even under statutes which authorize 
the award of damages to plaintiff,®* damages can- 
not properly be awarded where there is no finding 
of damages by the verdict of the jury;§* and as 


69. Cagwin v. Chicago, ete. R. 78. 
Co., 114 Iowa 129, 86 NW 220; Haur- 
and vy. Schorb, rad IN SJ) eae 365, C2 79. 
148 P 294 


aris 
[a] Thus, where complaint sets 80. 
up a’ claim to possession of an un-|148 P 294. 
divided two thirds, judgment for the 81. 
whole is bad. Haurand v. Schorb, 77 82. 
Nodes Oost Was Ol. AmD 382. 
[b] Im Tllinois, whether the judg- 83. 


74 S 614 


ment and execution should be for the 84, 
whole or only a part of the premises 85. See supra § 134. 
claimed, if either, is made by stat- 86. Caulfield v. 


ute to depend, not on the extent of | 118; 
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Murf v. Maupin, 113 Miss. 670, 
Brought v. Minor, 17 Ariz. 28, 
Yrought v. Minor, 17 Ariz. 28, 


See supra § 1 
Brush v. eae, 86 Til. 53, 85 


See supra § 134. 
Cannon vy. Davies, 33 Ark, 56. 


Farwell v. Easton, 63 Mo. 446; 
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such damages are awarded merely as incidental to 
a judgment for possession,®*°a judgment for damages 
alone is therefore erroneous.8° Under statutes per- 
mitting the recovery of rents and profits 8? where 
one of the defendants comes into possession subse- 
quently to the other, and holds it for a shorter time, 
a joint judgment for rents and profits will be im- 
proper ;°° but where they are put in possession in 
pursuance of one general design and are acting in 
concert to hold the possession as agents of a third 
party, so as to shift the burden of proving title to 
the property, such judgment will not be held to 
be error.®® Although the interest of plaintiff has 
been sold, pending the action, the judgment in his 
favor should be both for possession and for the 
rents,°° 

[§ 151] b. To Defendant. Ordinarily unless 
otherwise provided by statute, the only judgment 
that can be pronounced in ease defendant is suc- 
cessful is that plaintiff’s action be dismissed and 
that defendant go without day.°1 But where plain- 
tiff elects to give a bond and dispossess defendant 
at the commencement of the action, as he may do 
under some statutes,°? if the action abates °% or is 
dismissed °* or a demurrer is sustained to the com- 
plaint,®® defendant is entitled to a judgment of res- 
titution of the premises. And under some of these 
statutes it is the duty of the court on defendant’s 
motion to award a writ of inquiry to assess defend- 
ant’s damages if he is successful.°® But a defend- 
ant against whom judgment is rendered, which is 
afterward reversed, but who does not lose posses- 
sion of the property under or through the judgment, 
is not entitled to be restored to possession as against 
third parties who have ousted him during the pen- 
dency of the action.°’ And it has been held that, 
the court never having acquired jurisdiction to de- 
termine the merits, it could not, on dismissal, order 
restitution to defendants, but at most vacation of 
the order of restitution under which defendants were 
ousted, their situation and remedies being the same 
as though plaintiff, without beginning suit, had gone 
on the land and forcibly removed them.2* So where 
judgment is recovered by a plaintiff in an action of 
unlawful detainer before a justice, and under it a 
writ of possession issues, and defendant is turned 
out of possession, and then an appeal is granted, 
plaintiff while in possession, but does 
not cover claims for malicious nrose- 
cution of the suit. Thompson v. Gat- 
lin, 58 Fed. 534, 7 CCA 3851 (constru- 
ing Ind. Terr. statute). 

Tb] Conclusiveness of officers’ re- 
turn as to possession.—Where plain- 
tiff gave bond for possesion at the 
commencement of the action, and ob- 
tained a writ of possession, the offi- 
cer’s return showing possession de- 
livered to plaintiff was conclusive 


evidence that he had possession until 
judgment for damages was rendered 


28 Cal. 


Stevens, 


efendant’s actual possession, but on McKinney v. Harral, 36 Mo. A. 337.|in an action on the bond. Folsom 
teat of plaintiff’s yes of possession. 87. See supra § 136. Vise tlLumter Gas Lid 453 ORnens Vi 
Hardin v. Sangamon County, 71 Ill. 88. Kingman v. Abington, 56 Mo. | 156. 

A. 103. 46. i 93. Sumner v. Spencer, 9 Ark. 441. 

70. White v. Suttle, 11 Humphr. 89. Kingman v. Abington, 56 Mo. 94. Runyon v. Hale, 10 Ark. 476; 
(Tenn.) 449. aon , Fleeman v,. Horen, 8 Ark. 353. 

71, White v. Suttle, 11 Humphr. Spillman v. Walt, 12 Heisk. 95. FolSom .v. Hunter, 6 Ind. T; 
(Tenn.) 449. (Tenn.) 574. 453, 98 SW 156. 

72. Kessel v. Mayer, 118 Ill. A. 91. Stover v. Hazelbaker, 42 Nebr.| 96. Folsom vy. Hunter, 6 ibe 
267; Ball v. Lively, 2 J. J. Marsh. | 393, 60 NW 597. 453, 98 SW 156. And see Richard- 
(Ky.) 181. 92. Richardson v. Harrell, 62 Ark.|son vy. Harrell, 62 Ark. 469, 36 SW 

73. Bartley v. McKinney, 28 Gratt.| 469, 36 SW 573; Mitchell v. Gibson, |573 (should _the party from whom 
(69 Va.) 750. 14 ‘ark. 224; Galbrath v. Mitchell, 32} the possession is _thus withheld 

74, Smith v. Peo., 99 Ill. 445. Ark, 278; Dortch v. Robinson, 31 finally prevail, the jury are to as- 

75. Maybin v. Fitzgerald, (Tex.| Ark, 296; Davis v. Goodman, 62 "Ark. sess his damages, and a judgment 
Civ. A.) 45 SW 611. 262, 35 SW 231; Pybos v. McLaugh- | will be rendered therefor against the 

76. Robertson vy. Robertson, 2 B.|lin, 2 Ind. T. 432, 51 SW 1075. unsuccessful party and his sureties). 
Mon. (Ky.) 235, 38 AmD 148; Eads [al] What eiaip beelds oa ea pach bs a ae v. Cherokee Bob, 46 
v. Rucker, 2 Dana (Ky.) 111, bond covers actua amages result- eu 209% , 

g h ispossession, includ- 98 State v. Big Bend Land Co., 

77. Murf v. Maupin, 113 Miss. 670,|ing from the dis} (0G; Wash 4 aT P BES: 
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ing the value of crops destroyed by 


870 [260.J.] 


and before trial of the case plaintiff moves the dis- 
missal of his action, and declares that he will not 
further prosecute it, the court, if asked, should 
award a writ of possession to restore possession of 
the land to defendant, and it is not error to refuse 
such dismissal except on condition that plaintiff 
make such restitution;®® the dismissal may be en- 
tered later. 

[§ 152] 4. Operation and Effect. The judgment 
is conclusive as between the parties as to the mat- 
ters put in issue,? such for instance as the fact of 
prior actual possession,’ unless such judgment is 
reversed or modified by proceedings in error;* and 
in the absence of special statutory provisions to 
the contrary,®> such judgment may: be pleaded in 
bar to another action of forcible entry and detainer,® 
if the causes of action are identical? and there 
was an adjudication on the merits. So it may 
be pleaded in some states to an action of damages 
for a wrongful entry and detainer but only where 
damages could be and actually were recovered in 
the forcible entry and detainer suit.2 On the other 
hand such a judgment in no way affects the title 
of the parties to the land in controversy 1° whether 
legal or equitable,'? and is therefore no bar to an 
action in relation to the title to the premises be- 
tween the same parties in respect to the.same prem- 


ises,!? such as actions of ejectment,!*® actions of | 


trespass,!4 actions to quiet title,> and writs of 
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right;° nor is it a bar to the criminal prosecution.!? 
Acts in execution of writ. A judgment for res- 


99. McCormick vy. Short, 49 W. 
Va. 1, 37 SE 769. i Philippine 612. 

1. McCormick v. Short, 49 W. Va. Porto :Rico.—Ortiz vy. 
1, 37 SE 769. Porto Rico 668. 


2. Dale v. Doddridge, 9 Nebr. 138, 
1 NW 999; and cases infra this sec- 
tion. 

3. Brady v. Huff, 75 Ala, 80; Fre- 
mont .+v...Crippen,,..10: Cal.) :211,°, 70 


Utah.—Thomson 
[a] 


Philippine.-—Banatao v. Dabbay, 38 


Utah 437, 174 P 164. 

Thus in an action for the for- 
cible detention of realty, a judgment 
for plaintiff, who is not the owneri148 P 294, 


titution is a eomplete bar to a suit for acts done in 
the prudent execution of the writ.'§ 

[§ 153] 5. Execution and Enforcement 1°—a. 
In General. The court which renders the final judg- 
ment is the proper court in which to make applica- 
tion for the issuance of the writ.2? Although a 
form of writ of restitution is specially provided by 
statute, it must be modified to suit the appropriate 
judgment, where the claimant and defendant are co- 
tenants or entitled to joint possession.?! Where the 
names of the parties are properly set out in the 
complaint and bond, but wholly omitted from the 
writ pending a motion to quash the writ, its amend- 
ment should be permitted.?? Statutes as to the time, 
manner, and other matters relating to the issuance 
and service of writs of restitution must be com- 
plied with.2* In order to constitute a full execu- 
tion of a writ, both defendant and his personal 
property must have been removed from the premises, 
and the real estate given to plaintiff,?* unless the 
removal of the personal property was in some way 
waived by defendant.2® Where the ejectment of a 
defendant from a rural estate is decreed in an ac- 
tion of unlawful detainer, he must vacate and be 
ejected from every part of the land included within 
the area defined by the court in fixing the boun- 
daries in the description of the property involved in 
the action.2° Where a plaintiff, in an action for 
forcible entry and detainer, recovers a judgment, 
and afterward obtains possession peaceably and 
without the aid of a writ of restitution, it is a com- 


plaintiff in an action on forcible en- 
try and detainer does not bar pro- 
ceedings by defendant to enforce his 
right to remove the buildings there- 
from, as the only issue involved is 
plaintiff's right to recdver posses- 
sion. Brought v. Minor, 17 Ariz. 28, 


26 
53 


Aguayo, 


v. Reynolds, 
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move buildings.— A judgment for 


AmD 711; Bell v. Raymond, 18 Conn, 
$1; Bradley v. West, 68 Mo. 69. 

[a] In a subsequent action of 
ejectment, a judgment of restitution 
in forcible entry and detainer for 
part of a tract of land, the whole of 
which defendant claims under the 
Same title, is conclusive of the right 
of possesion, at the date of such en- 
try, as to the whole tract. Bradley 
v. West, 68 Mo. 69. 

_ 4 Dale v. Doddridge, 9 Nebr. 138, 
AMIN VV 9 998, 

5. See statutory provisions. 

[a] In Ohio and Oklahoma (1) 
the statutes expressly provide that 
neither before a justice of the peace 
nor in the court to which an appeal 
is taken shall the judgment be a 
bar to any other action, Laver v. 
Canfield, 28 Oh. Cir. Ct. 429; Zahn v. 
Obert, 24 30K 615951035 RP) 70264 (2) 
And it has been held that these stat- 
utes are not unconstitutional as be- 
ing class legislation in the interest 
of the landlord. Laver v. Canfield, 
supra. ‘ 

6 Mitchell v. Davis, 23 Cal. 381; 
Dale v. Doddridge, 9 Nebr. 138, 1 NW 


999. : 
7. Merrin v. Lewis, 90 Ill. 505; 


Shepherd v. Thompson, 2 £4Bush. 
(Ky.) 176. 

8. Pence v. Uhl, 11 Nebr. 320, 9 
NW 40 


9. Belshaw v. Moses, 49 Ala. 283; 
Hicks v. Herring, 17 Cal. 566. 

10. Ariz.— Brought v. Minor, 17 
“Ariz. 28; 148 P 294, 
Wicca ecnelt Vs "Hagoodsi6) Cal, 

Ill—Roby v. Calumet, ete., Canal, 
ete CO.) 211 pT. sh738 07h. INE. 822; 

Mo.—Harvie v. Turner, 46 Mo. 444; 
Graham v. Conway, 91 Mo. A. 391. 
_ Nehr.—Towles v. Hamilton, 94 
Nebr. 588, 143 NW 935. 


of the legal title, will not extin- 
guish a title vested in defendant by 
adverse possession. Towles v. Ham- 
ilton, 94 Nebr. 588, 143 NW 935. 

11. Johnson v. Riddle, 240 U. S. 
467, 36 SCt 393, 60 L. ed. 752 [aff 
41. .OKl,. 759, 139: P) 1143). 

12. Ariz.— Brought vy. Minor, 17 
Ariz, 28, 148 P 294. 

Ark.—Uzzell v. Gates, 103 Ark. 191, 
146 SW 495, 1184. 

Cal.—F ish vy. Benson, 71 Cal. 428, 
12 P 454; Mitchell v. Hagood, 6 Cal. 148. 


Fla.—Walls v. Endel, 20 Fla. 86. 

Tll.—Riverside Co. vy. Towshend, 
120 Tll. 9, 9 NE 65. 

Iowa.— McDonald v. Lightfoot, 
Morr. 450. ’ 

Ky.—Mattox v. Helm, 5 Litt. 185, 
15 AmD 64; Swanson vy. Smith, 77 


SW 700, 25 KyL 1260. 

oe a leak ig v. McKay, 1 Miss. 

Nebr.—Dale v. Doddridge, 9 Nebr. 
138, 1 NW 999. 

Porto Rico.—Virella v. Virella, 23 
Porto Rico 644, 649; Bacon v. Marks, 
8 Porto Rico Fed. 601. 

“Since the judgment in an action 
of unlawful detainer refers to the 
possession and not to the right of 
ownership, it is no bar to the prose- 
cution of an ordinary action to settle 
the right of ownership and, there- 
fore, cannot serve as a basis for the 
plea of res judicata.” Virella v. 
Virella, supra. 

[a] Action to set aside deed.— 
Defendant against whom judgment 
was rendered in a forcible entry and 
detainer action is not concluded from 
subsequently asserting an equitable 
right to have the deed set aside. 
Jones v. Jones, 281 Ill. 595, 117 NE 
ARate Ortiz v. Aguayo, 26 Porto Rico 


[b] Enforcement of right to re- 


1a Kish, »y,.. (Benson, 71° Cal, 9428; 
12 P 454; Walls v. Endel, 20 Fla. 
86; Riverside Co. v. Townshend, 120 
Ill. 9, 9 NE 65; Spears v. McKay, 1 
Miss. 265. 

14. McDonald vy. Lightfoot, Morr. 
Ce riad 450; Spears v. McKay, 1 Miss. 


15. Hed v. Lagomarsino, (Cal.) 


Spears v. McKay, 1 Miss. 265. 

17. Riverside Co. v. Townshend, 
120 Ill. 9, 9 NE 65. See supra § 3. 

18. Gore v. Bates, 9 Ky. Op. 171. 

19. See generally Executions 23 C. 
J. p 281; Justices of the Peace [24 
Cyc 618]. 

20. Magic City Realty Co. v. 
Scheneckenberger, 82 Nebr. 648, 118 
NW 567. 

21. McHose vy. South St. Louis F. 
Ins. Co., 4 Mo, A. 614, 
nen Galbreath v. Mitchell, 32 Ark. 


23. Funkhauser v. Colloty, 67 N. 
J.T 132,750 VA 5805 Bode ve Mun= 
gavin, 4 OhS&CP 270, 2 OhNP (269; 
Rosenfield v. Barnett, 26 Tex. Civ. 
A. 71, 64 SW 944. 

[a] Premature issuance and serv- 
ice.—Where plaintiff in an action of 
forcible entry and detainer after hav- 
ing obtained judgment requested a 
deputy constable to secure process 
as soon as possible and put him in 
possession of the property, he will 
not be liable for the premature is- 
suance of the writ, and its service in 
an unauthorized manner. Rosenfield 
iv. Barnett, 26 Tex. Civ: “A. 71, -64 
Sw 944. 

24, 
81 Cal. 222,22 P 594, 15 AmSR 50. 

25. Lee Chuck v. Quan Wo Chong, 
81 Cal. 222, 22 P 594, 15 AmSR 50. 

. i Cobian v. Rivera, 7 Porto Rico 
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plete satisfaction of the judgment, except the costs, 
and he cannot have a writ of restitution under it 
afterward.?* Under a statute providing for an ex- 
ecution for restitution and for damages, rents, and 
costs, an execution may properly issue for rents and 
costs after restitution of the premises.28 Defend- 
ant cannot after judgment prevent execution of the 
writ of restitution by transferring the possession of 
the premises to a stranger.2® An execution, although 
prematurely issued, cannot be collaterally attacked.®° 

Alias writ. Where a writ of restitution, issued 
within the statutory time after the rendition of 
the judgment, has been quashed, another may issue, 
although such period has expired.1 

[§ 154] b. Who May Be Dispossessed. While 
it has apparently been held to the contrary,?? by 
the weight of authority a writ of restitution will 
not authorize the officer to dispossess one who was 
not privy to defendant’s forcible entry and detainer, 
and who is a stranger to the parties and the rec- 
ord;** it only authorizes him to dispossess defend- 
ant and his privies.**’ Nevertheless a writ of resti- 
tution will not necessarily be unavailing because the 
persons who were living upon the land at the insti- 
tution of the suit were not made defendants.35 If 
they were the servants of the person who was made 
defendant they can be dispossessed under the writ 336 
the fact that defendant does not live in the county 
where the land lies does not alter the case.37 Also 
a judgment against the head of the family is suffi- 
cient authority to put out his wife ** or any other 
members of the family;*° and restitution will gen- 
erally be given not only against defendant but 
against anyone who has entered under him since the 
action was brought.*° 

[§ 155] c. Void Judgment, or Void or Void- 
able Writ. Where a justice of the peace issues a 
writ of restitution on a judgment, which is void 
because based on a default, he and plaintiff who 
ordered it to be issued are liable for the damages 
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arising from its execution.44 Where a writ of resti- 
‘tution describes the land as a part of a certain tract, 
but fails to state what part of it, it is void for 
uncertainty, and will not protect an officer in evict- 
ing another under it;4? and where a valid writ 
is executed in such manner as to show a willful 
abuse of it, the officer and his assistants will be 
trespassers ab initio;#® but a writ of restitution, 
voidable by reason of having been issued while a 
motion for a new trial was pending, constitutes ab- 
solute justification to the officer and plaintiff in the 
writ.44 

[§ 156] d. Injunction against Enforcement. AJ- 
though there is authority to the contrary,*® the bet- 
ter view is that a court of equity cannot interpose 
by injunction to restrain a plaintiff who has ob- 
tained judgment from having restitution of the pos- 
session,#® and this is so notwithstanding plaintiff 
is insolvent,#7 and although defendant holds the un- 
disputed legal title to the land 4® or has recovered 
judgment in ejectment for the premises.49 But 
when a judgment rendered by a justice of the peace 
against defendant,in an action of unlawful detainer 
is void, and the title to the land of which restitu- 
tion is ordered is in litigation between the parties 
to the action, there is ground for equitable inter- 
ference by injunction,®°° and equity when it thus in- 
terferes will enjoin the enforcement of the judgment 
not only as to the land, but also as to the recovery 
of monthly rents and damages. 

[§ 157] Q. Review—1l. Appeal or Error 52—a, 
Right of Review. A writ of error, it is held, will 
lie to a judgment of a justice in forcible entry 
and detainer cases, in jurisdictions where all courts 
are courts of record.®? The right of appeal is strict- 
ly of constitutional or statutory origin, and unless 
conferred by a provision of this character does not 
exist.°* This right is sometimes conferred in ae- 
tions based on the forcible entry and detainer stat- 
utes by statutes relating to appeals generally or by 


before the nearest justice who is not 
disqualified, the complaint in a suit to 


27. Barnett v. Palmer, 79 Ill. A.|{Civ. A. 71, 64 SW 944. 
403. 45. Foster v. Ellison, 31 Oh. Cir. 
28. Cabanne v. Spaulding, 14 Mo.|Ct. 513, 514 (injunction lies against | 
A. 312. execution of a judgment in forcible 
29. Fremont v. Crippen, 10 Cal.|entry and detainer pending determi- 
2d TOM AMD TLL, nation of title, such judgment under 
30. Olmstead v. Brewer, 91 Ala.| Rev. St. § 6601 not being a bar to 
124, 8 S 345; Olmstead v. Thompson, | any after action. “The fact that the 
91 Ala. 127, 8 S 346. judgment is not a bar to any after 
81. Reed v. Williams, 38 A. K.|action between the same parties and 
Marsh. (Ky.) 521. concerning the same subject-matter 
32. Ashby v. Faulkner, 4 Alaska|is a strong reason why the execu- 


743 (where plaintiff had a writ com- 
manding that ‘plaintiff have resti- 
tution of’ the premises, he is en- 
titled to have possession under it, 
although another person than de- 
fendant ‘is found in possession. In 
reaching this conclusion the court 
said: ‘‘The command of the writ is 
that ‘plaintiff have restitution of’ 
the premises. How can it be exe- 
cuted unless everybody else is out of 
possession? If, by so doing, the 
marshal would incur liability, he can 
demand a bond; this he did and the 
bond was furnished; the bond hav- 
ing been furnished, the marshal has 
no discretion but to execute the writ 
as against everybody’”’). 

83. See cases infra note 34. 
Wallace v. Hall, 22 Kan. 271; 
v. Holton, 1 Pinn. (Wis.) 456. 
De Graw v. Prior, 68 Mo. 158. 
De Graw v. Prior, 68 Mo. 158. 
De Graw v. Prior, 68 Mo. 158 
Ennis v. Lamb, 10 Ill. A. 447. 
Saunders v. Webber, 39 


See supra § 152. 
Stacks v. Simmons, 
SW 958. 

42. Haskins v. Haskins, 67 Ill. 
43. Haskins v. Haskins, 67 Ill. 
44, Rosenfield v. Barnett, 26 


41. (Tex! 
A.) _ 58 


tion of the writ should. be stayed 
until the higher court, competent to 
determine all questions involved, has 
decided the case. The injunction is 
ancillary to the main issue of title, 
{and must be dissolved if that issue 
is determined against the plaintiff’). 

46. Hamilton v. Adams, 15 Ala. 
596, 50 AmD 150; Curd vy. Farrar, 47 
Iowa 504; Lamb v. Drew, 20 Iowa 
15; Dedman v. Smith, 2 A. K. Marsh. 
(Ky.) 260; Ortiz v. Aguayo, 26 Porto 
Rico 668. 

47. Hamilton v. Adams, 15 Ala. 
596, 50 AmD 150; Lamb v. Drew, 20 
Iowa 15. 

48. Hamilton v. Adams, 15 Ala. 
596, 50 AmD 150. 

49. Dedman v. Smith, 2 A. K. 
Marsh. (Ky.) 260. : 

50. Beam v. Parks, 9 Ariz. 151, 
80 P 324; Jones v. Pharis, 59 Mo. A. 
254. 

[a] Complaint in suit to enjoin.— 
Under Rey. St. (1901) tit 19 par 2672, 
providing that any justice of the 
peace of the precinct where the prop- 
erty is situated shall have jurisdic- 
tion of an action for forcible entry 
and detainer, and par 2058, declar- 
ing that, if there is no justice quali- 
fied to try the suit in the proper pre- 
cinct, the suit may be commenced 


enjoin the enforcement of a judgment 
in forcible entry and detainer on 
the ground that the justice who ren- 
dered the judgment was not a justice 
of the precinct in which the land was 
Situated, and had no _ jurisdiction, 
must allege that there was a justice 
in the precinct where the land was 
situated who was qualified to try 
the case, and it is not sufficient to 
allege merely that there was a jus- 
tice in the precinct. Beam vy. Parks, 
9 Ariz. 15% 80 P 324. 

Sean Jones v. Pharis, 59 Mo. A. 

52. See generally Appeal and Er- 
LOPS: Cyd p! 200-7 bUuStICeS, Oe the 
Peace [24 Cyc 638]. 

Questions relating to bonds see 
infra § 168 et seq. 

53. Hotchkiss v. Dalton, 46 Conn. 
467; Dutton v. Tracy, 4.Conn. 793 
Stuart v. Pierce, 1 Root (Conn.) 75. 
See also Appeal and Error § 22. 

[a] Estoppel to prosecute pro- 
ceedings.—During pendency of error 
proceedings in circuit court for re- 
versal of judgment of the common 
pleas court, in an action for forcible 
entry and detainer, demanding and 
receiving rent for use and occupation 
of premises in question, from the 
party in possession, in view of re- 
quirement of the court of common 
pleas, and without intention of waiv- 
ing any rights, and without knowl- 
edge of such legal effect, does not 
estop the owner from prosecuting 
such proceeding in error. Laver v. 
Canfield, 28 Oh. Cir. Ct, 429. 

54 See Appeal and Error § 1; Jus- 
Sat: of the Peace [24 Cyc 638 et 
seq]. 
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statutes relating specially to appeals in this class 
of actions.®°> This right, it has been held, is con- 
-ferred by a general statute providing that any party 
to a judgment or decree may appeal therefrom,°°® 
_but not by a constitutional provision giving the right 
of appeal ‘‘in all civil eases.’’>’ If the statute 
giving the right of appeal excepts from its opera- 
tion judgments by default a party against whom 
there is a judgment by default is not entitled to 
an appeal, although he first moves to set aside the 
judgement and the motion is overruled.®® 

In forma pauperis. Under the statutes of some 
states defendant in actions of forcible entry and 
detainer may on taking the prescribed oath appeal 
as a poor person.°® 

[§ 158] b. Appellate Jurisdiction. The courts 
to which causes originating in justices’ courts may 
be removed by appeal or writ of error are designated 
by statute.°° Where the justice or other inferior 
court had no jurisdiction, the court to which the 
case is removed acquires none,*! and evidence cannot 
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ferred by amendment and the appearance of the 
parties where the justice’s jurisdiction does not ap- 
pear.®? Jurisdiction on appeal cannot be given by 
consent of the parties.£¢ Statutes in a number of 
jurisdictions give the supreme court appellate juris- 
diction in proceedings brought under the forcible 
entry and detainer statutes.°° Thus in some juris- 
dictions an appeal lies from the judgment of the 
circuit court on an appeal from the judgment of a 
justice’s court.°* In others a writ of error lies,°? 
and in others either an appeal or writ of error lies.®® 
In some jurisdictions error °° or appeal 7° lies to the 
court of appeals.7! If the court to which the writ 
of error is sued out has no jurisdiction the supreme 
court acquires no jurisdiction to review the alleged 
error.” : 

[§ 159] c. What Judgments or Orders May Be 
Reviewed. Under the statutes of a number of juris- 
dictions an appeal lies only from a final judgment 
or order,’? and under some statutes a judgment for 
less than a designated sum as damages is not ap- 


supply the defect.® 


55. See statutory provisions. 

[a] In Illinois the statutes allow 
an appeal to any party aggrieved by 
the decision of the court to be taken 
to the same court in the same man- 
ner and to be tried in the same way 
as appeals are taken and tried in 
other cases. Fay v. Seator, 88 Ill. 
A. 419. 

{[b] Im Michigan appeals are al- 
lowable in the same manner as on 
judgments rendered by justices of 
the peace. Bearse v. Aldrich, 40 
Mich. 529. 

{c] In Maryland (1) an appeal 
did not formerly lie in cases of for- 
‘cible entry and detainer. Isaac v. 
Clarke, 9 Gill. & J. 107. (2) But at 
the present time the 
remedy of parties aggrieved by a 
judgment of a justice of the peace 
-upon a proper complaint for forcible 
entry and detainer is by appeal to 
the circuit court. Roth v. State, 89 
Md. 524, 43 A 769. 

{d] In Nebraska (1) no appeal 
would lie to the district court from 
a judgment in the justice’s or county 
court in proceedings in forcible en- 
try and detainer prior to L. (1901) 
p 484 c 85. Babby v. Musser, 64 
Nebr. 175, 89 NW 742; Ettenheimer 
v. Wallman, 63 Nebr. 647, 88 NW 
859; Armstrong v. Mayer, 60 Nebr. 
423, 83 NW 401; Moore v. Heltzel, 3 
Nebr. (Unoff.) 10, 90 NW 645; Sel- 
leck v. Feeney, 2 Nebr. (Unoff.) 739, 
89 NW 1003; Sullivan v. Flaight, 2 
Nebr. (Unoff.) 371, 96 NW 487; Ad- 
kins v. Andrews, 1 Nebr. (Unoff.) 
810, 96 NW 228; Sullivan Transfer 
Co. v. Poska, 1 Nebr. (Unoff.) 600, 
96 NW 163. (2) Until the enactment 
of that statute judgments in such 
actions could be reviewed alone by 
proceedings in error. Armstrong v. 
Mayer, 60 Nebr. 428, 83 NW _ 401; 
ae v. Doddridge, 9 Nebr. 138, 1 NW 

99. 

fe] Im Oklahoma under Rey. L. 
(1910) §§ 5465, 5475, an appeal will 
lie from the decision of a justice of 
the peace in an action of forcible 
entry and detainer, although no pro- 
vision is made for such appeal in 
e 61 art 12. McKimmey v. Mowatt, 
SLOk.. 40 yd Pet ie: 

56. Dechenbach vy. Rima, 45 Or. 
+500, 77 P 391, 78 P 666. See also 
Danvers. v. Durkin, 14 Or. 37, 12) P 
60; Aiken v. Aiken, 12 Or. 203, 6 P 
682; Harrington v. Watson, 11 Or. 
148, 83-P 173; 50 AmR 465; Taylor v. 
Scott, 10 Or. 483. 

57. Adkins v. Andrews, 1 Nebr. 
(Unoff.) 810, 96 NW 228. 

58. Ser v. Bobst, 8 Mo. 506 (hold- 
ing, however, that where in such case 


So jurisdiction cannot be con- 


appropriate |, 


justice the cause will not be dis- 
missed from the docket of the cir- 
cuit court if the judgment against 
appellant was improperly given). 

59. Burns v. Haggard, 11 Heisk. 
(Tenn.) 122. See also Appeal and 
Brror § 1165. 

60. See statutory provisions. 

[a] In Colorado appeals lie to the 
county court. Reynolds v. Larkins, 
TOV Colo, A265 14° P14. 

[b] In Mlinois and Maryland ap- 
peal lies to circuit courts. Davis v. 
Hamilton, 53 Ill. A. 94; Roth v. State, 
89 Md. 524, 43 A 769. 

[ec] In Ohio a petition in error 
lies to the court of common pleas. 
Kelly v. Nichols, 10 Oh. St. 318. 

[ad] In Oklahoma an appeal lies 
from a justice’s court to the dis- 
trict court, and conflicting evidence 
of defendant's possession under a 
parol agreement to purchase is in- 
sufficient to oust the court of juris- 
diction to try the right of posses- 


sion. Powers vy. Myers, 25 Okl. 165, 
105 R674: 
{e] In Wisconsin the municipal 


court of a county has appellate juris- 
diction. Taylor v. De Camp, 68 Wis. 
162, 31 NW 728. 

61. Ill.—Stolberg v. Ohnmacht, 50 
Tll. 442; Abbott v. Kruse, 37 Ill. A. 
549. 

Mich.—Mulder v. Corlett, 54 Mich. 
80, 19 NW 756. 

Mo.—Fletcher v. Keyte, 66 Mo. 
285; McKinney v. Harral, 31 Mo. A. 
41; Kennedy v. Prueitt, 24 Mo. A. 
414; Gideon v. Hughes, 21 Mo. A. 


528. 
Nev.—Peacock v. Leonard, 8 Nev. 
Vita, 25 
Philippine 414. 
62. McKinney v. Harral, 31 Mo. 
A. 41. 
McQuoid v. Lamb, 19 Mo, A. 


63. 
158. 

64. Babby v. Musser, 64 Nebr. 
175, 89 NW 1742; Ettenheimer  v. 
Wallman, 63 Nebr. 647, 88 NW 859. 

65. Pannill v. Coles, 81 Va. 380; 
Montgomery v. Economy Fuel Co., 
61 W. Va. 620, 57 SE 137. 

66. Barton v. Osborn, 6 Blackf. 
(Ind.) 145; Moore v. Read, 1 Blackf. 
Ging) Sit. 

{a] In Colorado (1) appeals are 
allowable to the supreme court 
where the judgment appealed from 
amounts exclusive of costs to one 
hundred dollars or relates to a fran- 
chise or freehold. Crane v. Farmer, 
14 Colo. 294, 23 P 455. (2) Formerly 
an appeal did not lie, the remedy 
given being by writ of error. Bran- 
denberg v. Reithman, 7 Colo. 3238, 3 
Ro. 


4, 
Philippine.—Lucido  y. 


the appeal has been allowed by the 


pealable,** although under other statutes an appeal 


[b] In Minnesota (1) an appeal 
lies to the supreme court from the 
municipal court of Minneapolis (Bos- 
ton Block Co. v. Buffington, 39 Minn. 
385, 40 NW 3:61), (2) or from the 
municipal court of Stilwater (Watier 
v. Buth, 87. Minn. 205, 91 NW 756, 
92 NW 3381) in actions of forcible 
entry and detainer. 

67. Pannil v. Coles, 81 Va. 380; 
Montgomery v. Economy Fuel Co., 
61 W. Va. 620, 57 SE 1387. 


68. Gill v. Jones, 57 Miss. 367. 
69. Kepley v. Luke, 106 Ill. 395. 
70. Emerson v. Emerson, (Tex. 


Civ. A.) 35 SW 425. 

71. See statutory provisions. 

[a] In Kansas the jurisdiction of 
the court of appeals to review cases 
of forcible entry and detainer is 
limited to actions involving more 
than one hundred dollars in amount. 
Sauce v. Benton, 7 Kan, A. 62, 51 P 

72. Wideman v. Taylor, 63 Kan. 
884, 65 P 664; Armour Packing Co. 
Vv. Howe, 62 Kan. 587, 64 P 42. 

73. Kan. — Peyton v. Peyton, 34 
Kan, 624, 9 P 479. 

Minn. Gray v. Hurley, 28 Minn. 
388, 10 NW 417. 

Miss.—Gill v. Jones, 57 Miss. 367. 

Tex.—Yarbrough v. Jenkins, 3 Tex. 
A. -Ciy, Gass § 464, 

Wash-—-State v. Pierce County 
Super. Ct., 49 Wash. 203, 94 P 920. 

See also Appeal and Hrror § 256; 
Justices of the Peace [24 Cyc 649]. 

[a] What amounts to final judg- 
ment.—A judgment of a justice dis- 
missing an action of unlawful entry 
and detainer while it does not con- 
clusively settle the rights of the 
parties is a final determination from 
which an appeal will lie. Gill v. 
Jones, 57 Miss. 367. 

[b] An order certifying a forcible 
entry and detainer case to a higher 
court on account of the issue being 
one of title is not a final order sub- 
ject to review. Peyton v. Peyton, 34 
Kan. 624, 9 P 479. 

[c] An order quashing the writ 
of restitution issued in unlawful de- 
tainer is reviewable on appeal from 
the final judginent. State’ v. Pierce 
County Super. Ct., 49 Wash, 208, 94 
P9200, 

74. Delgado v. Chapa, (Tex. Civ. 
A.) 173 SW 1169; Kerlin v. Bassett, 
(Tex, Civ: A.)) 152 SW 5263) Lane v. 
Jack, 25 Tex. Civ. A. 496, 61 SW 422; 
Allen v. Hall, 25 Tex. Civ. A, 178, 60 
SW 586; Stein v. Steely, (Tex. Civ. 
A.) 32 SW 783; Yarbrough v. Jen- 
kins, 3 Tex. Civ. A. Civ. Cas. § 464; 
Montgomery v. Economy Fuel Co., 
61 W. Va. 620, 57 SE 137. See also 
Justices of the Peace [24 Cyc 645]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lies from a judgment of a justice irrespective of the 
amount involved.7> An order of the superior court 
setting aside a judgment of the justice for failure 
of appellant to appear at the trial is not appealable 
under a statute providing for an appeal on the 
granting of a motion for a new trial.?® Under a 
statute providing that in proceedings to review the 
judgment or final order .of the justice in forcible 
detainer proceedings a petition in error can be filed 
in the court of common pleas only by leave of such 
court, a refusal by the court of common pleas to 
allow a petition in error to be filed in such court is 
not reviewable on error, such refusal not being a 
judgment in the case pending in such court.” 

[§ 160] d. Requisites of and Proceedings for 
Transfer of Cause.*® The requisites of and pro- 
ceedings for transfer of the cause to the reviewing 
court are governed by the statutory provisions re- 
lating to actions of this character’ or relating to 
appeals generally.®° 

Time for taking appeal. The time for taking ap- 
peals from a justice’s court to an intermediate 
court, or from an intermediate court to a court of 
last resort, is a matter solely of statutory regula- 
tion, and the investigator should in each ease consult 
the statutes of his own jurisdiction.®! 

Application for review.°? If an affidavit is re- 
quired as a basis for the allowance of an appeal, 
it must be filed within the time required by statute.8? 

Certificate of.importance.*+ Under the statutes of 
one state, in the absence of a certificate of im- 
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portance, no appeal can be entertained by the su- 
preme court from the judgment of the appellate 
court where less than a designated amount is in- 
volved.®® 

Motion for new trial.8° It has been held that 
it is not a prerequisite to an appeal that the losing 
party should ask for a new trial.8’7 And in any 
event the appeal must be taken from the judgment 
and not from an order overruling a motion for a 
new trial.*§ 

Payment of fee.8®° If the statute requires the 
justice’s fees to be paid before he is required to send 
up the papers the fees must be tendered uncondi- 
tionally.°° 

Notice of appeal.°! Notice of the appeal should 
be speedily given after perfection of the appeal.°? 

Filing transcript and other papers.°* If the stat- 
ute requires the justice to file a transeript of the 
proceedings before him in the superior court within 
a designated time his negligent omission to do so 
will not be permitted to prejudice either party.°4 
But if the statute makes it the duty of appellant 
to cause the transcript to be filed in the superior 
court within a designated time the statute will be 
considered mandatory and a compliance therewith 
by appellant is necessary.®® If the statute requires 
appellant to see that the complaint is filed with the 
transcript, he cannot take advantage of the ab- 
sence of the complaint being returned by the jus- 


tice in the court with his transeript and have the 
action dismissed,®® and omission to file the tran- 


(Tenn.) 340. 
time of appeal. 


92. American Brass Mfg. Co. v. 
Pane 103 Mo. A. 47, 77 SW 475, 


[a] Construction of statute.— 


is satisfied | Rev. St. (1899) § 3370, providing that 


75. Burdsal v. Shields, 71 Kan. 95,| Murphy, 2 Baxt. 
TIPP BLOG {e] Extending 
76. Schwoerer v. Christophel, 64] The circuit court has power to hear 
Mo. A. 81. an application to extend the time for 
77. Rothwell v. Winterstein, 42] appeal when the judge 
Oh. St. 249. that the party has been deprived of 
78. By certiorari see infra § 166./ his appeal by causes beyond his con- 
79. See statutory provisions; and | trol. 


eases infra this section. 

go. See statutory provisions; and 
Appeal and Error § 1031 et seq; 
Justices of the Peace [24 Cyc 660]. 

81. See statutory provisions; and 
Appeal and Error § 1032 et seq; 
Justices of the Peace [24 Cyc 662]; 
and cases infra this note. 

[a] In MIllinois the five days 
clause as to appeals in forcible de- 
tainer cases only applies to appeals 
from a justice of the peace, and 
cases originally begun in a court of 
record and not to appeals from a 
court of record, where the case is 
tried in such court on appeal from 
a justice of the peace. Vincent v. 
Laurent, 165 Til. A. 397; Ehlert =v. 
Security Deposit Co,, 72 Ill. A. 59. 

[b] In Missouri (1) an appeal 
from a judgment of a justice in un- 
lawful detainer must be taken within 
six’ days if the court is in session. 
Hastings v. Hennessey, 52 Mo. A. 
i172; Carter v. Tindall, 28 Mo. A. 316; 
Hobart v. McNamara, 13 Mo. A. 578. 
(2) An appeal taken six days after 
an order overruling a motion for 
new trial but more than six days 
after the rendition of the judgment 
<will be dismissed. Hobart v. Mc- 
Namara, 13 Mo. A. 578. 

{c] In Utah (1) special statutes 
which prescribe the time for taking 
proceedings for appeal in forcible en- 
try and detainer actions are valid. 
Hunsaker v. Harris, 37 Utah 226, 109 
Prod. (2) And they supersede the 
provisions of statutes applicable to 
appeals generally so far as they are 
inconsistent with the special stat- 
utes. Hunsaker v. Harris, 37 Utah 
2264 LOO) Ral. 

[d] Premature appeal.— An ap- 
peal from an interlocutory order of 
the circuit court granting a writ of 
possession in a case of forcible en- 
try and detainer before final judg- 
ment is entered is premature and 
will be dismissed. Carney v. 


The fact that a party is pre- 
vented by severe sickness from tak- 
ing an appeal is sufficient cause to 
confer jurisdiction on the judge to 
exercise the power. Bearse v. Al- 
drich, 40 Mich. 529. 

82. See statutory provisions; and 
Appeal and Error § 1088 et seq; 
Justices of the Peace [24 Cyc 665]. 

83. Robinson v. Walker, 45 Mo. 
117; Mueller v. Rice, 149 Wis. 548, 
136 NW 146. 

[a] Under the Missouri statutes 
(1) the affidavit on appeal need not 
conform to the general provisions 
relating to affidavits for appeal from 
justices’ courts, but is sufficient if 
it conforms to the statute specially 
relating to actions under the forcible 
entry and detainer statutes. Frick 
Co. v. Marshall, 86 Mo. A. 468. (2) 
If the affidavit and recognizance are 
defective, appellant has a right to 
file sufficient ones within such time 
as will not delay the other party, 


this right being given by express 
statutory provisions, Hamilton vy. 
Jeffries, 15 Mo. 617. 


84. See statutory provisions; and 
Appeal and Error § 1103; Justices 
of the Peace [24 Cyc 667]. 

85. Seator v. Fay, 188 Ill. 507, 59 
NE 235 [aff 88 Ill. A. 419. 

86. See generally Appeal and Er- 
ror § 849 et seq; Justices of the 
Peace [24 Cyc 659]. 


87. Henry v. Lapsdown, 42 Mo. A. 
431; 
88. Hobart v. McNamara, 13 Mo. 


A. 578. 

g9. See statutory provisions; and 
Appeal and Error § 1133; Justices 
of the Peace [24 Cyc 668]. 

90. Peo. v. Harris, 9 Cal. 571 (an 
offer to pay the fees aS soon as the 
appeal papers are ready to transmit 
to the court to which the appeal is 
taken is insufficient). 

91. Seé statutory provisions; and 
Appeal and Error § 1317; Justices of 
the Peace [24 Cyc 685]. 


unlawful detainer appeals shall be 
returnable if the judgment is ren- 
dered in vacation of the circuit court 
to the first day of the next term 
thereof, but if rendered during term) 
within “six” days after rendition is 
not incompatible with § 4074, provid- 
ing for “ten” days’ notice of appeal 
from a justice’s judgment; since 
§ 3384 provides that if the trans- 
cript is filed in term time the cause 
shall be set for some day during 
the term and thus the cause may 
be set ahead for trial so as to allow 
ten days’ notice, if the appellee de- 
mands it, American Brass Co. v. 
Foe ore 103 Mo. A. 47,.77 SW 475, 
765. 


93. See statutory provisions; and 
Appeal and Error §§ 1348 et sea, 2189 
et seq; Justices of the Peace [24 Cyc 


698, 704]. 

$4. Wayman v. Taylor, 1 Dana 
(Ky.) 527. 

95. Robinson v. Walker, 45 “Mo. 


117; Bernicker v. Miller, 37 Mo. 498; 
Keim v. Daugherty, 8 Mo. 498; Bauer 
v. Cabanne, 11 Mo. A. 114; Anheuser- 
Busch Brewing Assoc. v. Southern 
Bowling Assoc., 134 Mo. A. 312, 114 
Sw 90. 

{a] If the transcript is filed by 
the justice’ on behalf of appellant 
this will be sufficient. It is not nec- 
essary that appellee should do <o 
in his own proper person. Reynolds 
v. Lederer, 56 Mo. A. 511. 

[b] On failure of appellant to file 
the transcript appellee may produce 
the transcript and have the judg- 
ment affirmed. Keim v, Daugherty, 
8 Mo. 498. 

[c] Where appellant relies on the 
clerk to file the transcript instead of 
doing so himself and the clerk fails 
to file it within the time allowed 
by statute, appellant cannot obtain 
relief from the failure to file in 
time. Anheuser-Busch Brewing As- 
soc. v. Southern Bowling Assoc., 134 
Mo. 312, 114 SW 90. 

96. Hawthorne v. Cartier Lumber 
Co., 121 Ill. A. 494. 
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script is fatal to the appeal as the appellate court 
acquires no jurisdiction over the subject matter.% 


[§ 161] e. Presentation and 


Lower Court of Grounds for Review. 
rule that questions not raised in the trial court will 
not be noticed on appeal or error °° applies as well 
in actions brought under the forcible entry and de- 
tainer statutes as in other actions.°® 
assignment of errors is made for review, the record 


will not be considered. 
[§ 162] f. Amendments. 


of the ecourt,? 


amendment.* 


the issues will not be permitted.® 


97. Robinson v. Walker, 
117; Warner v. Donahue, 99 Mo, A. 
37, 72 SW 492; Holman v. Hogg, §3 
Mo. A. 370; Carter v. Tindall, 28 Mo. 
A. 316, 

98. See Appeal and Error § 580 et 


Justices of the Peace [24 Cyc 


2 

Ala.—Jonsen v. Nabring, 50 
; Hightower yv. Fitzpatrick, 42 
Ala. 597; Matlock v. Thompson, 18 
Ala. 600; Bell v. Killerease, 11 Ala. 
685; Snoddy v. Watt, 9 Ala. 609; 
Hilliard verCarr, 6. Ala, 5575" Wright 
w.! Tuyle, 4 Ala.’ ‘122, 

Ark.—Davis v. Goodman, 62 Ark. 
262, 35 SW 231; Keller v. Henry, 24 
Ark, 575) Marr v. arr, 21, Ark, 573% 
Frank v. Hedrick, 18 Ark. 304. 

Cal.—Giddings v. ’76 Land, ete., 
Co., 88 Cal. 96, 23 P 196; Spiers v. 
Duane, 54 Cal. 176; Minturn v. Burr, 
16 Cal. 107; Castro v. Gill, 5 Cal. 40. 

Colo.—Farncomb v. Stern, 18 Colo. 
279, 32 P 612. 

Fla.—Livingston v. Webster, 26 
Fla. 325, 8 S 442; Stark v. Billings, 
15 Fla. 318. 

Tll.— Armstrong v. Crilly, 152 Il. 
646, 38 NE 936 [aff 51 ill. A. 504]; 
Thomasson v. Wilson, 146 1. 3584, 
84 NE 432 [aff 46 Ill. A. 298]; Still- 
man v. Palis, 134 Ill. 532, 25 NH 
786 [aff 34 Ill. A. 540]; Espen v. 
Hinchliffe, 131 Ill. 468, 23 NE 592; 
Center v. Gibney, 71 Ill. 557; Leary v. 
Pattison, 66 Ill. 203; Kraatz v. Work- 
man, 202 Ill. A. 95; Elisburg v, Ber- 
key, 185 Ill. A. 389; Hudleson v. Hut- 
son, 173 Ill. A. 178; Spoor v. Meyer, 
152 Till A.’ 470; Adams y. Pacini, 
119 Ill. A. 428; Best v. Davis, 44 Ill. 
A. 624. 

Jowa.—Shuver v. Klinkenberg, 67 
Towa 544, 25 NW 770; Rivereau v. 
St. Ament, 3 Greene 118. 

Kan.—Buettinger v. Hurley, 34 
Kany 586,, 92. 197. 

Ky.—Kirk v. Taylor, 8 B. Mon. 2623 
Rowe v. Powell, 4 J. J. Marsh. 353. 

Mich _—Hitchcock v. Pratt, 51 Mich. 
263, 16 NW 639. 

Minn.—Dorr v. McDonald, 43 Minn. 
458, 45 NW 864. 

Mont. — Spellman vy. Rhode, 33 
Mont...21, 81 P 395. 

Nebr. — Hawley v. Robeson, 14 
Nebr. 435, 16 NW 438. 

- Or.—Wolfer v. Hurst, 50 Or. 218, 
$1 P 366. 

Philippine. —Lucido wv... Vita, 225 
Philippine 414; Evangelista v. Ta- 
bayuyeng, 7 Philippine 607, 

Wyo.—Jenkins v,. Jeffrey, 3 Wyo. 
669, 29 P 186. 

fa] Bule applied to an objection: 
(1) For defects in the summons of 
venire which the statutes require the 
justice to issue. Bell v. Killcrease, 
1t-Ala. 685. (2) For want of de- 
mand for possession. Hudleson v. 


On appeal from a jus- 
tice’s court to a court of intermediate jurisdiction, 
amendments if allowable are within the discretion 
and a refusal to exercise this dis- 
eretion on the ground of want of power is error.® 
If the complaint was such that the justice acquired 
no jurisdiction, the court to which an appeal is 
taken acquires no jurisdiction and cannot permit an 
Amendments which are equivalent to 
bringing a new action® or which materially change 
But amendments 


45 Mo. ! Hutson, 173 Ill. A. 178. 
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Reservation in 
The general 


And where no 


inadvertency.*? 


(3) For want 
of jurat in the complaint. Center v. 
Gidney, 71 Ill. 557. (4) For want of 
notice to quit. Castro vy. Gill, 5 Cal. 
40. (5) That it was error to treble 
the rental value of the premises as 
found by the jury on the allegations 
of complaint. Hitchcock v. Pratt, 
51 Mich. 268, 16 NW 689. (6) That 
the bill of exceptions was _ insuffi- 
cient. Hawley v. Robeson, 14 Nebr. 
435, 16 NW 438. (7) That the com- 
plaint alleges “possession”’ instead 
of “actual possession.” Minturn v. 
BUET pa sGn Ca lak Ov, (8) That the 
damages to sustain which evidence 
was offered are speculative and not 
within the issues. Giddings v. ’76 
Land ete.) Co. 83 )Cal, 96.) 23) Pi 19.6, 
(9) That the judgment order in for- 
cible entry and detainer did not suf- 
ficiently describe the ‘property. Elis- 
burg v. Berkey, 185 Ill. A. 389. (10) 
That the oath Administered to the 
jury contained matters not em- 
braced in the issue. Stark v. Bill- 
ings, 15 Fla. 318. (11) That the un- 
dertaking on appeal was not suffi- 
cient. Wolfer v. Hurst, 50 Or. 218, 
91 P 366, (12) That there was a 
misjoinder of causes of action or of 
parties. Matlock v. Thompson, 18 
Ala. 600; Treat v. Forsyth, 40 Cal. 
484; Gillam v. Sagman, 29 Cal. 637; 
Uridias v. Morrell, 25 Cal. 31; Farn- 
comb v. Stern, 18 Colo. 279, 32 P 612. 
(13) To the form of notice to quit. 
Hitchcock v. McKinster, 21 Nebr. 148, 
31 NW 507; Grant v. Marshall, 12 
Nebr. 448, 11 NW 7438. (14) To the 
sufficiency of the description of the 
land in suit in the complaint.  Hil- 
liard v. Carr, 6 Ala. 557; Wright vy 
Lyle, 4 Ala. 112; Davis v. Goodman, 
62 Ark..262, 35 SW 231; Farr v. Farr, 
21 Ark, 573;.Kraatz v. Workman, 202 
Ill. A. 95; Spoor vy, Meyer, 152 Ill. 
A. 470; Grant v. Marshall, 12 Nebr. 
488, 11 NW 7438. 

1. Murray v. Williams, 8 Port. 
(Ala.) 47; Aldridge v. Hightower, 4 
Port. (Ala.) 418; Jackson v. Warren, 
32 Ill. 331; Tibbetts v. O’Connell, 66 
Ind. 171; Smith v. Kaiser, 17 Nebr. 
181, 22 NW 368. 

2. Spurck v. Forsythe, 40 Tll. 438; 
Ballance v. Curtenius, 8 Ill. 449; 
Sanchez v. Candelaria, 5 N. M. 400, 
23 P 239. 

3. Sanchez v. Candelaria, 5 N. M. 
400, 23 P. 239. 

4 Kiphart v. Brennemen, 25 Ind. 
152. And see Johnson v. Fischer, 56 
Mo. A. 552 (Rev. St. (1889) § 6347, 
does not authorize the court of ap- 
peals to remand an action of unlaw- 
ful detainer to enable plaintiff to 
amend his complaint so as to show 
a jurisdictional fact, since the stat- 
ute relating to forcible entry and 
detainer is a separate and independ- 
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as to description of the land in suit,’ even though 
the description in the complaint below was too in- 
definite to admit of restitution,’ or increasing the 
amount of damages,® or showing that the land was 
situated in the county where suit was brought,'° have 
been permitted. Where a complaint before a justice 
for forcible entry and detainer is sworn to by a 
justice without disclosing his agency or authority, 
the defect may be cured by an amendment made in 
the superior court."? 
amendment may be permitted while there was intent 
on the part of plaintiff to comply with the require- 
ment that it be signed by plaintiff or his attorney, 
it appearing that a jurat was attached and that 
plaintiff’s attorney omitted to sign his name through 
So it has been held that defend- 
ant has a right to file an amended answer, where the 
case is removed to an intermediate court.!* 
the supreme court reverses a judgment because it 
was not shown that defendant was in possession of 
all the land described, the lower court on a remand 


It has been held that an 


Where 


ent scheme complete in itself and 
does not authorize such amendment). 
But compare Sanchez v. Candelaria, 
5 N. M. 400, 23 P 239 (on appeal 
of the intermediate court where it 


1 appeared that there was no justice 


cf the peace “in the precinct where 
the premises were situated, able cr 
qualified by law to act, but the com- 
plaint failed to state this fact, and 
plaintiff asked leave to amend, to 
remedy the defect, the court had. the 
power to grant the application, and 
erred in its refusal to do so’’), 

5. Littleton v. Clayton, 77 Ala. 
571; Kiphart v. Brennemen, 25 Ind. 
152; Dicks v. Hatch, 10 Towa 380; 
Lasater v. Fant, (Tex, CiiveeeAs) 43 
SW 321. 

[a] Thus where the action was 
one not involving force, and requir- 
ing a notice to quit, it cannot be 
changed by amendment in the in- 
ferior appellate court to an action 
for forcible injury. Dicks v. Hatch, 
10 Iowa 380. 

{[b] Amendment not obnoxious to 
rule.— Where the complaint below 
was for forcible entry and detainer, 
a new complaint for unlawful de- 
tainer on the trial de novo is not a 
change in the form, or the substitn- 
tion or introduction of an entirely 
new cause of action. Littleton v. 
Clayton, 77 Ala. 571. 
ane. Dicks: v. Hatch, 10 
ree Ala.—McRae v. Tillman, 6 Ala. 

Ind.—Moore v. Read, 1 Blackf, 177. 

Iowa.—Kuhn y. Kuhn, 70 Iowa 682, 
28 NW 541. 

Mo.—Schworer vy. Christophel, 72 
Mo. A. 116. 
sane M.—Sanchez v, Luna, 1 N. M.~ 

W. Va.—Bennett v. Hollinger, 66 
W. Va. 385, 66 SE 502. 

fa] Remand for amendment. —— A 
defective complaint should not be 
dismissed by the circuit court, but 


Iowa 


remanded for amendment. McRae v. 
Tillman, 6 Ala. 486. 
8. Sanchez V. Hana, te GN. evi 


238. y 

9. Lucas v. Fallon, 40 Mo. A. 551; 
Champ Spring Co. v. B. Roth Tool 
Co., 96 Mo. A. 518, 70 SW 506. 

{a] The reason is that an amend- 
ment of this character does not in 
any way order the issues to be tried. 
Champ Spring Co. v. B. Roth Tool 
Co.. 96 Mo., A, 518, 70 SW 506. 

10. McKinney v. Harral, 36 Mo. 
A. 337. 

11. School Dist. No. 1 v. Holt, 126 
Mo. A. 571, 105 SW 82. 

12. Purcell v. Merrick, 172 Mo. A. 
412, 158 SW 478. 

23. Cals 


13. Henderson y. Allen, 
519. 


For later cases, developments and changes-in the law see cumulative Annotations, same title, page and note number. 
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of the cause may permit an amendment of the com- 
plaint so as to include only a part of the land there- 
in described,'* and may impose as a condition there- 
of payment of two thirds of the costs. 

[§ 163] g. Hearing and Determination of Case 
—(1) In Intermediate Court. Where a suit is 
removed from a justice’s court by writ of error, 
the case must be tried upon the record without a 
declaration or jury, and the justice has no right 
to enter upon his minutes other evidence than such 
as is made ground of exceptions.17 It is not a 
material error that the record does not show that 
the issue was formed on the plea of not guilty 
entered by the court.'8 On appeal from a judgment 
of the justice his jurisdiction of the case will not 
be presumed where the transcript fails to show ju- 
risdictional facts.19 A review of his findings as 
being against the weight of the evidence is not 
permissible in the absence of some statute author- 
izing it.2° If appellant fails to appear, the judg- 
ment of affirmance authorized by statute is the 
only one which can be properly rendered.2! In 
case the judgment is not in proper form for fail- 
ure to describe the land it will be affirmed on the 
merits, but the cause will be remanded so that a 
proper judgment may be entered nune pro tunce.?? 
And where an appeal is taken from a judgment of 
a justice deciding that he was without jurisdiction 
and the intermediate court reaches the opposite con- 
clusion, it has been held to be the duty of this 
court to remand the cause to the justice to deter- 
mine on the merits and ‘that a failure to do so is 
error.2? It is good ground for dismissal that the 
cause was dismissed by the justice for want of juris- 
diction,?* or was transferred from the county court 
to the district court because-the question of title 
was involved and because the county court had no 
jurisdiction to try such issue; that the appeal was 
not taken within the time required by statute;?° that 
there was undue delay in the prosecution of the ap- 
peal;?7 that it does not appear that a complaint was 
filed in the justice’s court, and that such complaint 
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rappellee’s motion, at the first term at 
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is not brought into the court to which the appeal is 
taken or its loss accounted for;?8 and that pending 
the appeal all matters in controversy were settled 
by agreement between the parties.2® On the other 
hand the fact that there is a defect in the summons 
is not a ground to dismiss such appeal,*® and neither 
is the fact that only one of two defendants or one 
of two plaintiffs have apnpealed.21 And in the 
Philippines it has been held that an appeal will not 
be dismissed for failure of appellant to make peri- 
odical payments in accordance with the judgment 
of the justice of the peace before whom the action 
originated.2?, Where defendant’s appeal from a 
judgment for restitution in plaintiff’s favor is dis- 
missed, this does not avoid the judgment of the 
justice and the writ of restitution is properly is- 
sued thereafter.** A motion by plaintiff to dis- 
miss the appeal because defendants had abandoned 
the premises pending trial is a confession that the 
judgment appealed from was contrary to law and 
the evidence.** On affirmance the cause may be re- 
manded to enable the justice to issue a writ of res- 
titution,®® or, it has been held, the writ may issue 
from the intermediate court itself,3* and the court 
on dismissal of an appeal by defendant may award 
restitution.*7 It has been held that, on reversing 
the judgment on defendant’s appeal, the court has 
power to order restitution to him of the premises,?* 
and also that on such appeal it is within the disere- 
tion of the court on reversing the judgment to grant 
or not to grant restitution to defendant.® 

[§ 164] (2) In Court of Last Resort. Hither 
under the statutes relating to actions of this char- 
acter,*® or under the rules governing appeals to 
courts of last resort generally,*! it has been held 
that, where a case is tried and determined on a 
certain theory, it must be so treated on appeal;*2 
that matters not within the scope of: the appeal can- 
not be eonsidered;** that harmless error or matters 
not prejudicial will not be considered;** that the 
amount allowed as damages in the judgment may be 
presumed to be the reasonable value of the use of 


particular action, and that he had 
been previously dispossessed by de- 
fendant, the court under these cir- 
cumstances refused to grant restitu- 


14. Thompson vy. Sornberger, 78 ) sn 

Ti. 353. which it is returnable as well as 
15. Thompson v. Sornberger, 78 |at a subsequent term). 

Tl, 353, : 28. Abbott v. Kruse, 37 Ill. A. 
16. See generally Justices of the | 549. 

Peace [24 Cyc 717 et seq, 750 et seq]. 29. Stevens v. Jones, 40 Wash. 


17. Aldridge v. Hightower, 4 Port. 
(Ala.) 418. 

18. Powers v. David, 6 Ala. 9 (the 
statute which governs these pro- 
ceedings expressly directs the justice 
of the peace, when defendant does 
not appear or appearing does not 
plead, to proceed in the same man- 
ner as if he had pleaded not guilty). 


19. McQuoid v. Lamb, 19 Mo. A. 
163) 
20. State v. Wood, 22 Oh, St. 537; 


Mack v. Eckerlin, 27 Oh, Cir. Ct. 
133; Heller v. Beal, 23 Oh. Cir. Ct. 
540; State v. Harmeyer, 7 Oh. Dec. 
(Reprint) 509, 3 CincLBul 570. 


21. Schwoerer yv. Christophel, 64 
Mo. A. 81. 

22. Naylor v. Chinn, 82 Mo. A. 
160. ; 

28. Lucido v. Vita, 25 Philippine 
414. 


24, Hughes v. Mount, 23 W. Va. 
25. Bilby v. Stuart, 39 Okl. 451, 
931. 
26. Bernicker v. Miller, 37 Mo. 
498: Hobart v. McNamara, 13 Mo. A. 
578; Bauer v. Cabanna, 11 Mo. A. 
114, Y 
27, Panton v. Manley, 89 Ill. 458; 
American Brass Mfg. Co. v. Phil- 
lippi, 103 Mo. A. 47, 77 SW 475, 765 
Gf appellant fails to prosecute his 
appeal with due diligence the court 
may in its discretion dismiss it on 


484, 82 P 754 (where it was admitted 


jon appeal from a judgment of dis- 


missal in an action of forcible entry 
and detainer that defendants had 
yielded possession to interveners, and 
plaintiff conceded that interveners 
were entitled to possession, there 
was no longer any controversy be- 
tween the parties, and the appeal 
will be dismissed). 


30. Brown vy. Ashford, 56 Miss. 
1677. 

31. Gray v: Dryden, 79 Mo. 106. 

32. Domingo v. Flordeliza, 37 


Philippine 694. 

33. Redden v. Vance, 
A.) 181 SW 782. 

34. Hampton v. Lynch, 
249) ibs eile oy 

35. Murry v. Harper, 3 Ala. 744. 

36. Keim v. Daugherty, 8 Mo. 498. 

37. Harlan v. Scott, 3 Ili. 65; Fish 
v. Toner, 40 Minn. 211, 41 NW 972. 
See also Smith v. Peo., 99 Ill. 445 
(where, on appeal by defendant from 
a justice in forcible detainer, the cir- 
cuit court dismisses the appeal, a 
judgment awarding a writ of posses- 
Sion if erroneous is not void, and is 
binding in all collateral proceedings 
until reversed). ” 

38. Kennedy v. Hamer, 19 Cal. 374. 

89. Towle v. Keith, 27 Wis. 268 
(where it appeared that plaintiff was 
entitled to the possession, although 
not entitled to recover it by that 


(Tex. Civ. 
54 Okl. 


tion to. defendant). 

40. See statutory provisions. 

41. See generally Appeal and Er- 
ror §§ 2465 et seq, 3093 et seq; Jus- 
tices of the Peace [24 Cye 758 et 
seq]. 

42. noe v. Beirne, 129 Ala. 435, 


29S. 5 

43. Brought v. Minor, 17 Ariz. 28, 
148 P 294, 

44, Ark.—Johnson vy. West, 41 
Ark, 535. j 


Cal.—Tivnen v. Monahan, 76 Caf. 
131, 18 P 144; Burke v. Carruthers, 
31. Cal. 467. 

Ill.— Rice v. Brown, 77 Ill. 549. 

Iowa.—Shuver v. Klinkenberg, 67 
Iowa 544, 25 NW 1770. 

Ky.—Atchley v. Lathan, 3 A. K. 
Marsh. 164; Jones v. Skiles, 1 A. K. 
Marsh, 54. 

See Appeal and Error § 2878 et seq. 

[a] The admission of evidence 
which could not have prejudiced 
appellant is no ground for reversal. 


Tivnen v. Monahan, 76 Cal. 131, 18 
P 144. 
[b] Service of notice to quit.— 


That a notice to quit was served 
more days before the beginning of the 
suit than the statute required is not 
objectionable. Shuver v. Klinken- 
berg, 67 Iowa 544, 25 NW 770. 

{c] Judgment for more land tham 
claimed.—‘“‘A defendant in an action 
for forcible entry and detainer is not 
prejudiced by the excess of a judg- 


ment against him for more land than 


XN 
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the land as fixed by the court,*® but that no such 
presumption should be indulged in, in order to 
defeat defendant’s right of appeal, when it clear- 
ly appears that such was not the intention 
of the justice who entered the judgment;*® also 
that in the absence. of a bill otf exceptions the 
court will presume that the evidence authorized 
an. assessment of special damages;*7 that if 
there is no bill of exceptions objections to the form 
of notice to. quit cannot be considered on 
appeal;48 that a verdict *® or findings of fact °° on 
conflicting proofs will not be set aside on appeal; 
and that the judgment will not be disturbed 
on the ground that the property is not sufficiently 
described unless it affirmatively appears that the 
description will not serve to identify the 
property.®! Error in rendering judgment for ‘‘dam- 
ages’’ instead of ‘‘the value of the rent of the 
premises pending the appeal’’ is perhaps subject 
to correction in the court of last resort,®? and it 
has been held that an erroneous entry of judgment 
for possession and damages where the verdict is 
for possession only may be corrected;>* and that 
a judgment that plaintiff recover possession only 
on payment to defendant of a sum of money will 
be modified by directing that the condition be 
stricken therefrom.®4 So where the supreme court 
reverses a judgment of the lower court for error 
in dismissing a complaint instead of remanding it 
to the justice for amendment and the reviewing 
court directs the lower court so to enter judg- 
ment, if it afterward does so and awards costs 
against plaintiff in the certiorari, the error is a 
clerical one which will be corrected by the court 
of last resort at the cost of plaintiff in error.6> But 
the court will not modify a judgment so as to 
allow treble damages in a forcible entry case where 
the facts are not before it.°° It is not a ground 
he claims.” Johnson v. West, 41 Ark. 60. 
5385. 771. 

{d] Rate of interest on judgment. 61. 
—That the judgment declares that | 771. 


the damages received shall draw ten 62. 
per cent interest is not error where 
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Payson v. Holden, 11 Ky. Op. | seq 


Pico v. Cuyas, 
See also Lipp v. Hunt, 29 Nebr. 256, 
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for dismissal that pending trial defendant had 
abandoned the premises in ltigation, where it ap- 
peared that on appeal by defendant to an interme- 
diate court it rendered a judgment determining de- 
fendant’s liability to pay double the value of the 
use and occupation of the premises from the ex- 
ecution of the appeal bond to the date of the judg- 
ment.°? It is a sufficient ground for dismissal that 
the appeal was not taken within the time prescribed 
by statute.6’ A judgment which correctly awards 
possession to plaintiff will not be reversed. merely 
because the writ of restitution was improperly or 
improvidently issued pending the trial.®® And the 
reviewing court will not interfere on account of the 
amount of damages awarded unless the damages 
are so excessive that‘ it appears that they were 
given under the influence of passion and prejudice,°° 
and that improper evidence bearing upon the 
amount of damages was permitted to go to the 
jury.°t According to some decisions, where plain- 
tiff obtains judgment and is put in possession and 
defendant on appeal or error succeeds in reversing 
the judgment, he is entitled to be restored to pos- 
session,®? and that too, although plaintiff has rented 
the premises;°? but other decisions have reached 
a contrary conclusion.6* Where by statute the su- 
perior court on reversing the judgment of the 
justice tries the case de novo,®* it is permissible 
on appeal to the supreme, court to assign errors in 
the record arising previous to the judgment.®® 

[§ 165] h. Trial de Novo. In some jurisdic- 
tions where an appeal is taken from the judgment 
of a justice in an action based on the statutes 
relating to foreible entry and detainer the trial 
is de novo;®" and the rights of the parties are to 
be judged by their status at the time of hearing 
in the court to which the appeal is taken.68 Never- 


| theless the jurisdiction of the intermediate court 
Payson v. Holden, 11 Ky. Op. | 323. 


And see cases infra notes 68 et 


{a]_ Milwaukee County Civil Court 
Act (L. [1909] ¢ 549) § 28, authoriz- 
ing trial de novo on appeals to the 


48 Cal. 639. 


the judgment would draw that rate 
without any such declaration. Burke 
vy. Carruthers, 31 Cal. 467. 

45. De Castro v. Bocaue, 33 Phil- 
ippine 595. 

45. De Castro v. Bocaue, 33 Phil- 
ippine 595. 

47. Powell v. Sturdevant, 85 Ala. 
243, 4 S 718. 

48. Hitchcock v. McKinster, 21 
Nebr. 148, 81 NW 507. 

49. Cox v. Justice, 177 Ky. 598, 
197 SW 1060. 

50. Paul v. Silver, 16 Cal. 73. 

51. Warrenton v. Schowengerdt, 8 
Mo. A. 572. 

52. Powell v. Sturdevant, 85 Ala. 
243, 4 S 718. 

53. Warrenton v. Schowengerdadt, 8 
Mo. A. 572. 

54. Brought v. Minor, 17 Ariz, 28, 
148 P 294. 

55. Tilman v. McRae, 8 Ala. $77. 

56. Glock v. Elges, 39 Nev. 415, 
472, 159. PY 629. Cat is) *doubttiul 
whether an appellate court would, in 
any case, be justified in modifying 
a judgment so as to allow treble 
damages, where such damages had 
not been allowed by the trial court’). 

57. Hampton v. Lynch, 54 Okl. 
249, 153 P 1119 (from such a judg- 
ment defendants have a subsequent 


right to relief by appeal to this 
court). 
58. Hunsaker v. Harris, 37 Utah 


206, 109 P 1; Murphy v. Paumie, 37 
Wtah 228, 109 P 2. 


59. Columbia, etc., R. Co. v. Moss, | Rauch, 


53 Wash. 512, 102 P 439. 


45 NW 685 (where plaintiff obtains 
judgment and is put in possesion, 
and on error to the supreme court 
the judgment is reversed and the 
cause remanded and no supersedeas 
bond is given, plaintiff in error on 
reversal of the judgment is entitled 
to be restored to possession). 

63. Pico v. Cuyas, 48 Cal. 639. 

64. Bull v. Olcott, 2 Root (Comn.) 
472; Bird v. Bird, 2 Root (Conn.) 411. 

65. See infra § 165. 

66. Hilliard v. Carr, 6 Ala. 557. 

67. Ala.—Reynolds v. Ifarris, 62 
Ala. 415. 

Cal.—House v. Keiser, 8 Cal. 499; 
O’Callaghan v. Booth, 6 Cal. 638; 
Townsend v. Brooks, 5 Cal.. 52. 

Colo.—Cunningham v. Bostwick, 7 
Colo. A. 169, 43 P 151. 

Dak. —-Murry v. Burris, 6) Dak: 
170, 42 NW 25. 

Tll.—Eckels v. Wolf, 55 Ill. A. 310. 
From .—Sturgeon v. Hitchens, 22 Ind. 

Towa.—Kelley v. Kelley, 187 lowe 
349, 174 NW 342. 

Minn.—Hoffman  v. 
Minn. 236, 6 NW 797. 
yadiess EXowa v. Ashford, 56 Miss. 

7 


Parsons, 9727 


Mo.—St. Louis Agricultural, etc., 
Assoc. v. Reinecke, 21 Mo. A. 478. 
Nebr.—Lichty v. Clark, 10 Nebr. 


472, 6 NW 760. 
Okl.—Brown v. Hartshorn, 12 Ok1. 
121, 69 P 1049. 
W. Va.—Rathbone Oil Tract Co. v. 
5 W. Va. 79. 
Wis.—Vroman v. Dewey, 22 Wis. 


|the appellate 


circuit court only when that court is 
satisfied that substantial justice re- 
quires it, governs an appeal in for- 
cible entry and detainer, St, (1898) 
§ 3370, providing for trials de novo 
on appeal in forcible entry and de- 
tainer cases, being inapplicable. Ber- 
Ae v. Discher, 146 Wis. 170, 131 NW 

[b] Time of trial—Under a stat- 
ute providing that an appeal in for- 
cible entry cases may be tried at 
either a general or special term of 
(district) court by 
either party giving the other three 
days’ notice thereof, and that a spe- 
cial venire for a jury in such cases 
may be ordered, and a statute pro- 
viding that the ‘judge of the district 
courts may appoint such _ special 
terms as may be necessary, but that 
issues of fact cannot be forced to 
trial at a special term, an appeal in 
forcible entry case may be tried at 
a special term of the district court, 


(although it involves an issue of fact. 


Hoffman v. Se oncens, 

6 NW 797. 
Amendment on trial de novo see 

Justices of the Peace [24 Cyc 727]. 
68. Kelley v. Kelley, 187 lowa 


27 Minn, 236, 


349, 174 NW 342 (where events have 


occurred before or pending appeal 
which leave nothing for court to de- 
termine the action should be dis- 
missed). 

[a]. Estoppel to introduce evi- 
dence.—Where defendant in order te 
bring the case into the circuit court 
makes affidavit as required by stat- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is in a sense appellate only,®® jurisdiction in the 
justice being necessary to give jurisdiction to the 
intermediate court on a trial de novo,7° and only 
such questions as are within the jurisdiction of the 
justice can be determined.?4 A judgment for dam- 
ages or rent when authorized by statute must be 
limited to the constitutional amount over which 
the justice has jurisdiction,’? and a judgment in 
excess of this amount will be invalid unless the ex- 
cess is remitted;"? but where there is no limitation 
in the constitution, and the statute permits dam- 
ages to be recovered, the amount is unlimited.“* On 
such trial no error made by the justice before 
whom the cause was originally tried can be taken 
advantage of.7° The court should not inquire into 
irregularities of the proceedings before the jus- 
tice."© Defendant cannot set up an equitable de- 
fense,”*” such as estoppel.78 Under some statutes 
it 1s not necessary to file new pleadings,’® and com- 
plainant may be required to prove the allegations 
of his complaint whether defendant appears and 
defends or not.8° On trial in the district court 
on appeal from a justice where the question of 
title 1s in issue, and the action in effect one of 
ejectment, it is error to refuse defendant’s offer 
to prove prior possession and title and to strike 
out similar evidence.*t By statute, plaintiff, in an 
action transferred from a justice’s court to a superior 
court, may have the burden of showing prior pos- 
session in himself and either a forcible entry or 
unlawful detainer by defendant or else title in him- 
self superior to that of defendant. It has been 
held error to permit an intervener over the objec- 
tion of the parties to file a plea putting the title 
in issue.®? 

[§ 166] 2. Certiorari.*+ 
ute that he entered peaceably and 
not under claim of any agreement, 


contract or understanding with 
plaintiff, he is estopped to introduce 


Certiorari lies to re- 
TOO Sit 
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84. See generally Justices of the 
Peace [24 Cyc 762 et seq]. 
Questions relating to bonds see 
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view proceedings in these actions when authorized 
by statutory,®° or constitutional provisions,®*® and 
also where no other remedy is provided by stat- 
ute, in which case it is the only remedy,’ or where 
the statute.expressly provides that certiorari shall 
be the only remedy.®® So under the statutes of 
some jurisdictions the remedy by certiorari is con- 
current with that of appeal,®® although the general 
rule is that certiorari is not an appropriate remedy 
if efficient relief can be obtained by resort to other 
available modes of redress or review.°° Where cer- 
tiorari is a permissible remedy, it may under some 
statutes be awarded either in term time or in va- 
eation.°t. The action may be removed to the proper 
court by certiorari notwithstanding there have been 
several mistrials before the ‘justice before whom 
the cause is pending.®? Where the remedy is ap- 
propriate, either party is entitled to a writ of cer- 
tiorari,°? in the absence of laches, but where a 
party has a remedy by appeal which he loses through 
his own neglect he will not be entitled to the writ.®4 
Want of jurisdiction in the justice trying the: ease 
is a proper ground for allowance of a writ of cer- 
tiorari,®> as is also a refusal of the justice to grant 
an appeal and supersedeas upon tender of the stat- 
utory bond.°® Questions relating to the court or 
judge having power to issue writs of certiorari 
are largely a matter of statutory regulation.°7 To 
authorize the issuance of the writ, it has been held . 
sufficient for the petition to state the merits alone,®% 
unless it is filed after the time allowed by statute 
has elapsed,®® in which case it must also show 
a sufficient cause for the delay and such as would 
entitle the petitioner to relief under the general 
rules of removal relating to such writs.1 And ordi- 
narily it is apprehended the petition should show 


;so that within two days after the 
judgment certiorari could not be 
used as a substitute for an appeal 
without supersedeas. Ammons v. 


evidence in contradiction of the affi- |infra § 168 et seq. Coker, 124 Tenn. 676, 139 SW 732. 

davit upon which the case was 85. Thorn v. Reed, 1 Ark. 480; 91. Childress v. McGehee, Minor 

brought into the _ circuit court. | Kincaid v. Mitchell, 6 Mo. 223; Mason | (Ala.) 131, 

Brown v. French, 159 Ala. 645, 49 S|v. Pennington, 53 Mo. A. 118; East 92. Kincaid v. Mitchell, 6 Mo. 223; 

255, = Greenwich v. Guenond, 32 R. I. 224, | Mason v. Pennington, 53 Mo. A. 118. 
69. Brown v. Hartshorn, 12 Okl.|78 A 1015; Hart v. Superior Ct., (R. 93. Russell v. Wheeler, 21 F. Cas. 


121, 69 P 1049. | Dr aka ALS U3, 


No. 12,164a, Hempst. 3; Day v. John- 


70. Eckels v. Wolf, 55 Ill. A. 310;! 86. McDonald v. Cousins; 23 Ga.|son, 4 Coldw. (Tenn.) 231. j 
Abbott v. Kruse, 37 Ill. A. 549. 2273 Taylor! Vv. Gay,.20-Ga. 77 94. State v. Raum, 3 Mo. A. 589; 
71. Brown v. Hartshorn, 12 Okl. 87. Thorn v. Reed, 1 Ark. 480; 95.. Kennedy v. Gorman, 14 F. Cas. 


2169 as hO4IE 
72. Giddens v. Bollings, 92 Ala. 
586, 9 S 274; Ullman v. Herzberg, 91 


‘Johnson y. Booge, 
56 A 238; Gaston v. Parker, 1 Tex. 
AS Civ Cas Sml06. 


No. 7,702, 4 Cranch C, C. 347; State 
v. Dennis, 43 N. J. L. 380. 
ix p. Grant, 53 Ala. 16: 


ORRIN oes, 
And see Parker 96. 


Ala. 458, 8 S 408; Lykes v. Schwarz, |v. Copland, 4 Mich. 528 (the proceed- 97. See statutory provisions. 
91 Ala. 461, 8 S 71; McKeen v. Nelms, |ing to recover land under the stat- [a]. In the District of Columbia 
9 Ala, 507; Anderson v. Carlson, 86 /utes relating to forcible entry and |the circuit court has jurisdiction to 


Nebr. 126, 125 NW 157. detainer being 
73. See cases supra note 72. 


74, Sturgeon v. Hitchens, 22 Ind. 


107. supreme court). 
75. St. Louis Agricultural, etc, 

Assoc. v. Reinecke, 21 Mo. A. 478. 89; ‘Daye v. 
76. Reynolds v. Harris, 62 Ala.|(Tenn.) 231. 

415; Brown v. Ashford, 56 Miss. 677. 90. 


[a] The failure of the transcript fa] 
of the proceedings before the jus- 
tice of the peace to show the formal 
organization of the court on the re- 
turn day of the summons 
available to defendant on appeal to 
the circuit court where the cause 1S 
tried anew on its merits. Brown v. 
Ashford, 56 Miss. 677. 

77. Ridgley v. Stillwell, 28 Mo. 
400; Grunewald v. Schaales, 17 Mo. 
A. 324. 

78. Willis v. Stevens, 24.Mo. A. 494. 

79. McCue y. Lee, 16 Nebr. 575, 


le 
80. Bullock v. Peek, (Okl.) 168 P 


tices, 


tiorari. 
such suits, may, 


ant, 


81. Murry v. Burris, 6 Dak. 170, 
and 


42 NW 25. 
82. Donnell v. Williams, (Ala.) 58 
S 519; Fowler v. Pritchard, 148 Ala. 


= 261,,41 S 667. 
83. Bilby v. Stuart, 39 Okl, 451, 


summary - 
known to the common law, certiorari 
only lies to bring the cause to the 


88. Bell v. Killcrease, 11 Ala. 685. | U. 
Johnson, 4 


See Certiorari § 29. 
Construction 
statutes.—Shannon Code § 5108, re- 
ferring to forcible entry and detain- 
er suits, provides that an appeal will 
is not|lie, in suits commenced before jus- 
within the two days allowed 
by law, the appellant, if defendant, 
giving bond, as in the case of a cer- 
Section 5111 provides that 
within thirty days 
after judgment, be removed to the cir- 
cuit court by certiorari and Superse- 
deas, and if defendant is the applicant, 
then the bond shall be sufficient to 
cover the rent during the litigation. 
It was held that under these stat- 
UOT. utes it was intended to allow defend- 


surrender the property, or to 
retain the property and obtain a re- 
view by certiorari upon executing a 
supersedeas bond, but these remedies 1. 
were not intended to be concurrent, 


issue a certiorari to a justice of the 
peace in a case of forcible entry and 
detainer, Holmstead v. Smith, 12 F. 
Cas: No?!) 656380, 5 -Cranch Cl) 343: 
S. v. Donahoo, 26 F. Cas. No, 14,- 
982, 1 Cranch C, C. 474. 

[b] In Tennessee a Statute pro- 
viding that two justices may grant 
a certiorari to remove the judgment 
and proceedings of a justice of the 
peace returnable to the circuit court 
of that county a writ of forcible en- 
try and detainer and judgment there- 
on is the judgment and proceedings 
of a justice of the peace within the 
statute. Earl v. Rice, 10 Yerg. 233. 

[c] In Virginia it has been held 
that in Alexander county a certiorari 
in a case of forcible entry and de- 
tainer made under the Virginia act 
of Dec. 3, 1792 p 151, may be issued 
by one judge in vacation, Holmead 
Ve 1 Simithe 2s WeeGad: BiNownG 630 eo 
Cranch C, C. 343; U. S.°v. Browning, 
24 F. Cas. No. 14,674, 1 Cranch C.C.500. 


and un- 


Coldw. 


of Tennessee 


if dissatisfied, either to appeal 98. Edwards v. Batts, 5 Yerg. 
(Tenn.) 441. 
99. Rogers v. Wheaton, 88 Tenn. 
665, 13 SW 689. 
Rogers v. Wheaton, 88 Tenn. 


665, 18 SW 689. 
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some reason for not resorting to some other rem- 
edy if another remedy is available.? If a petition 
by defendant does not assert any right of possession 
to the premises a certiorari should not be granted.’ 
If the petition for certiorari shows on its face 
that the judgment was for the right party the court 
will refuse the writ* and dismiss the petition, al- 
though the proceedings before the justices were 
informal and defective.» In cases brought up by 
certiorari the general rule is that errors must be 
assigned and the trial had on the record alone,® and 
only such errors can be reviewed as are called to the 
attention of the court by an assignment of error.’ 
Under some statutes the only question which can 
be considered is whether the lower court had juris- 
diction.s Jf there is any evidence on which the 
verdict could be based the court on certiorari will 
not interfere with it.2 It is not an available ob- 
jection that the process was issued by one justice 
and the case tried by another, their powers being 
coextensive.” It has been held that, where judg- 
ment was ordered for plaintiff for the property 
alleged to be detained and was reversed on cer- 
tiorari and judgment rendered against plaintiff for 
costs and the complaint substantially conformed te 
the statute, the judgment should not merely have 
been reversed but should have been remanded for 
further proceedings;®” but it has been held also that 
the act, providing for a removal by certiorari of 
proceedings under the act from a justice’s court to 
a superior court, does not enable the latter court 
to remand the proceedings to the justice’s court 
after: setting them aside for irregularities.°° So it 
has been held that on a writ of certiorari issued 
by an appellate court to review a judgment of a 
justice’s court in an action of forcible entry and 
detainer the appellate court on reversing the judg- 
ment cannot grant a writ of restitution; eee ou betat 


2. ‘See Certiorari § 146. 255. 

[a]. In Alabama certiorari once [ec] 
granted will not be dismissed on ac- 
count of defects in the petition, al- 
though the petition does not show 


a good reason for the failure to ap- 7. Murray v. 


peal. Wright v. Hurt, 92 Ala, 591, | (Ala.) 47. 
9 S 386. 
[Ib] Im "Tennessee, it has been 
held that under the act of Febr. 9,|A 238. 
1870, chapter 84, petitions for cer- 9. 
tiorari in cases of forcible entry and | 423. 
detainer need not contain any rea- 9a. 
son for the failure to appeal. El- | (Ala.) 99. 
liott v. Lawless, 6 Heisk. 123. 9b. 
3...Clark v. Hutton, 28 Tex. 123. 9c. 


4. Harrell v. Holt, 76 Ga. 25. 
5. Childress vy. Black, 9 Yerg. | 25 NW 39. 
(Tenn.) 446. 9e. 
6. Perryman v. Burgster, 6 Port.|9 S 386 


(Ala.) 99; Aldridge v. Hightower, 4 of. 

Port. (Ala.) 418; Mead v. Daniel, 2 (Tenn: 362. 
Port. (Ala.) 86; Dunham v. Carter, 

2 Stew. (Ala.) 496; McDonald v. 

Gayle, Minor (Ala.). 98; Sholar v. 


Smyth, 3 Mo. 416. 

{a] Errors of law.— The statute 
prohibiting an appeal. from a jus- 9i. 
tice’s judgment rendered thereunder, |} A. 450 
but providing for a removal of the | ment); 
proceedings to the circuit court by 


certiorari, there to be set aside for | Greene 148, 


FORCIBLE ENTRY AND DETAINER : 


In Wisconsin on removal to 11. 
the district court by certiorari the | 450; 
court may decide upon errors of fact. | 454; 
Bracken Vv. Preston, 1 Pinn. 365. 
Williams, 


8 Parker vy. Copland, 4 Mich. 528; 
Johnson v. Booge, 70 N. J. L. 193, 56 


Berry v. Williams, 21 N. J. L. 
Perryman v. Burgster, 6 Port. 


Turnly v. Stinson, 1 Ala, 456. 
Sholar'v. Smyth, 3 Mo. 416. 
9a. Newton v. Leary, 64 Wis. 190, [a] 


Wright y. Hurt, 92 Ala. 591, 
Weigand v. Malatesta, 6 Coldw. 


. Hast Greenwich v. Guenond, 
32° R. Do 224,978 A L016. [b] 
9h. See generally Appeal and Er- 
ror § 1136 et seq; 
Peace [24 Cyc 671]. 
Ill.—Saxton v. Curley, 112 Ill. 
(within five days of judg- 
Kenny v. Jones, 37 Ill. A, 615. 
Iowa. —Cuddelback  v. 
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has been held also that, where plaintiff has been 
put in possession, a superior court on reversing 
the judgment may order restoration of possession 
and issue a writ of restitution, although the stat- 
ute does not specially provide for such writ.°° If 
a statute provides that on dismissal of certiorari 
the court shall enter judgment for the amount re- 
covered in the inferior court with interest and 
costs, the court has no power to render judgment 
for the damages assessed.°* 

[§ 167] 3. Bill of Exceptions. Under a statute 
which provides that no appeal shall be allowed 
from the judgment nor shall a new trial be granted 
in forcible entry and detainer, but such proceeding 
may be removed by certiorari into the supreme 
court, a bill of exceptions does not lie in forcible 
entry and detainer.®” 

[§ 168] 4. Bonds or Deposits on Appeal, Error, 
or Certicrari°"—a. Necessity. The statutes usu- 
ally require the giving of bonds on appeal from ® or 
certiorari to1® the court in which the’ action is 
brought and, in case of a noncompliance with the 
statute, the appeal will be dismissed.1t So if a 
defendant desires to have the appeal operate as a 
stay a supersedeas bond is also necessary,” unless 
as is the case in a number of jurisdictions the 
appeal bond itself contains the requirements of a 
supersedeas bond and has the effect thereof.1* if a 
statute provides that an appeal from a justice shall 
not be effectual unless a bond is given to secure 
payment of costs of appeal and such bond is not 
given the fact. that another bond required by stat- 
ute to authorize a stay of proceedings is given will 
not render the appeal effectual.14 On an appeal 
from the superior court to the supreme court an 
appeal bond in a sum sufficient to cover the rent 
of the premises pending the litigation is not neces- 
sary where there is no statute requiring it!® <A 
| 658, 

Saxton v. Curley, 112 Ill. A. 

Papin v. Buckingham, .33 Mo. 
Requepo vy. Judge First In- 
stance, 21 Philippine 77; Young v. 
Overton, 10 Heisk..(Tenn.) 467. 

12. Olmstead v. Thompson, 91 Ala. 

130, 8 S 755; Robbins v. Battle House 

o., 74 Ala. 499; Ex p. Floyd, 40 Ala. 
116; Gross v. Kelleher, 73 Cal. 639, 
15. P 362; Morrison v. "Fidelity, atc., 
Co., 97 Wash. 628, 166 P 1122. And 
see Waite v. Ward, 93 Ala. 271, 9 S 
227; Lykes v. Schwarz, 91 Ala. 461, 
8 S 71 (in both of which this prin- 
ciple is recognized). 

When the necessary direction 
is made and the bond given, the 
court has no further control over 
the matter and cannot withdraw his 
direction and discharge his order. 
Lee Chuck v. Quan Wo Chang, 81 
Cal. 222, 22 P 594, 15 AmSR 50. 
Thiability of sureties on de- 
fendant’s redelivery bond.—Where 
the appeal itself does not operate as 
a stay of proceedings in forcible en- 
try and detainer cases, the sureties 
on defendant’s redelivery bond, given 
to enable him to retain possession and 


conditioned to pay plaintiffs any sum 
found due and costs, are liable in 


8 Port, 


Justices of the 


Parks, 2 


irregularity, does not enable the cir- 
cuit court to correct errors of law 
of the justice but does enable it to 
set aside their proceedings for ir- 
regularities appearing on the record. 
Sholar v. Smith, 3 Mo. 416. 

[b] Retrial of facts by jury.— 
Some statutes which provide for the 
removal by certiorari of cases of for- 
cible entry and detainer from the 
cognizance of a justice of the peace 
to a circuit court authorize that 
court to retry the facts by a jury. 
Lane v. Marshall, Mart. & Y. (Tenn.) 


Mo.—Papin v. Buckingham, 33 Mo, 
454; Hastings v. Hennessey, 52 Mo. 
Ax 172, 

Or.—Heiney v. Heiney, 43 Or. 577, 
73 P 1038; Danvers v. Durkin, 14 Or. 
Siig thal ey 00s 

Philippine.— Requepo v. Judge 
First Instance, 21 Philippine 77, 
eee .—Young v. Overton, 10 Heisk, 
4 

Utah.—Hoffman v. Lewis, 31 Utah 
1797872 PAG. 

10. Stewart v. Emory, Tapp. (Oh.) 
100; Holmes v. Holloway, 21 Tex. 


an action on the pond. where the 
judgment was not stayed and execu- 
tion against defendant was returned 
nulla bona notwithstanding the pend- 
ency of an appeal. Morrison v. Wi- 
delity; ete... -Co., 9.7; sWash., 623,466 
Patz. 


Fairbank v. Streeter, 142 Ill. 226, 31 
NE .494; Wood v. Tucker, 66 Ill. 276. 
14. Rudolph vy. Herman, 2 §S. D. 
399, 50 NW 83838. 
15. Sherrill _v. Madry, 6 Lea 
(Tenn.) 231. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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13. Dutton yv. Tracy, 4 Conn, 365;, 
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statute one section of which provides that, where 
a party omits to file the bond required thereby 
necessary to perfect the appeal, he may be per- 
mitted to amend or perform such act, does not 
empower the supreme court to permit to be filed the 
additional undertaking for an appeal required by 
another section of the statute since it is a condition 
precedent to the appeal, and in addition to and 
not a substitute for the undertaking required by 
the section first mentioned.1® 

[§ 169] b. Requisites and Sufficiency.17 A 
bond given without statutory authority cannot be 
enforced as a statutory obligation.18 The bond or 
other security must be in substantial compliance 
with the requirements of the statute under which 
it is given;'® such a bond or security, however, 
will be sufficient.2° <A slight variance between the 
language of the bond and the language of the stat- 
ute will not invalidate it, although it is said to be 
the better practice in all cases for the bond to 
comply strictly with the language of the statute.?2 
If the bond contains conditions not enumerated in 
the statute it will be void.?? Obligors cannot ob- 
ject to omissions: in the instrument which operate 
to their benefit.24 The bond should describe the 
action and the amount or substance of the recov- 
ery.2>. No specific sum need be designated as a 
penalty in the bond under some statutes,?® although 
under others it seems that this is necessary.?” 
Where the statute requires the bond to be sufficient 
to secure rent, damages, and costs ‘‘fixed by the 
court,’’ an appeal cannot be perfected by defend- 
ant by filing a bond without first having the amount 
thereof fixed by the justice.2® If the bond is a 

16. Zelig v. Blue pee Oyster Co., 


54 Or, 548, 104 P 19 
17. See also Justices of the Peace 


[24 Cyc 678]. 
46 Okl. 
24. Shaw v. 
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| pellant will not suffer waste to be committed.’’ 35 


[26C.J.] 879 
supersedeas bond, or an appeal bond which by 
force of the statutes operates as a stay, it is a 
usual requirement that it shall be conditioned on 
payment by defendant of all rents adjudged against 
him,”® or such reasonable rent of the premises as 
the magistrate shall adjudge if the judgment is 
not reversed,*® or of all rents accruing during the 
appeal,*t or all rents becoming due, if any, from 
the commencement of the suit until the final termi- 
nation thereof,’? or twice the value of the yearly 
rent,*> according as the statutes may provide; so 
the statutes also ordinarily require that the bond 
shall be conditioned for payment of costs and 
damages,** and a bond will be insufficient which 
omits a condition required by statute ‘‘that the ap- 
The appeal bond must be executed by the party ap- 
pealing ;°° it cannot be executed by another person, 
although he is the landlord of plaintiff;37 but it 
has been held that the failure of appellant. to 
attach his signature to the bond will not render it 
ineffective, where it is expressly provided by stat- 
ute that the signing of the bond by appellant is 
not essential to its validity.28 A bond on appeal 
which is approved by the justice, and which ‘‘con- 
tains words of obligation, and has a scroll [L.S.] 
opposite the name of one of the [two] signers, is 
sufficient where the paper is executed by both, who, 
contemporaneously, verify the instrument by affi- 
davit, as their bond.’’ 3° A bond with sureties ap- 
proved by the justice will be sufficient, although 
no justification of the sureties is annexed.*° 

[§ 170] c¢. Time of Filing.t#t An appeal bond 
must be filed within the time required by statute,*? 


ment of rents, does not render the )the rent of the premises, with con- 
bond void as the condition of the 
bond is in harmony with the char- 
acter of the judgment. 
Parker, 48 Ill. 445. 

MciIntier, 


dition to pay plaintiff all such dam- 
ages as he may sustain by the prose- 
cution of the appeal). 

34 <Ala.—Helton v. Ft. Gaines Oil, 
etc.,, Co, 369 Si 925. 


Higgins v. 


18. Gillespie v. Frisbie, 
438, 148 P 991. 

19. Ala.—Helton v. Ft. Gaines Oil, 
ete., Co., 39 S 925. 

Ill._— Fairbank v. Streeter, 142 Ill. 
226, 31 NE 494 [rev 41 Ill. A. 434]; 
Wood v. Tucker, 66 Ill, 276; McKoy 
v. Allen, 36 Ill. 429. 

Kan.—Templeton v. Millis, 24 Kan. 
381. 

Me.—Merrill v. Hinckley, 49 Me. 
40; Dennison v. Mason, 86 Me. 431. 

Tenn.—Ladd v. Riggle, 6 MHeisk. 


620. 
Wis.—Ferber v. Watry, 16 Wis. 
23> 1@al’ 


143. 

20. Zoller v.. McDonald, 

136; Kennedy v. Hamer, 19 Cal. 374; 
Morrison v. Boggs, 44 Nebr. 248, 62 
NW 473; De Castro v. Bocaue, 33 
Philippine 595. 

[a] Payment of deposit. — Under 
the Philippine statutes requiring 
payment of deposit as a condition 
precedent to the right of appeal of 
all money found by a judgment to 
be due from defendant to plaintiff 
either as rent or as the reasonable 
value of the use and occupation of 
the premises as the case may be, 
neither a justice of the peace nor a 
court of first instance may require 
the payment or deposit of any other 
moneys which a justice of the peace 
may have found to be due from de- 
fendant to plaintiff by way of spe- 
cial damages or otherwise. De Cas- 
tro v. Bocaue, 33 Philippine 595. 

21. Shaw v. MclIntier, 5 Allen 
(Mass.) 423. 

22.' Templeton v. Millis, 24 Kan. 
381. 
°23. Tomlin v. Green, 39 Ill. 225; 
Merrill v. Hinckley, 49 Me. 40; Den- 
nison v. Mason, 36 Me. 431. | 

[a] Rule not applied.—The inser- 
tion of a condition in a bond for the 
payment of the value of the use and 
occupation of the premises, instead 
of the statutory condition for pay- 


5 Allen 
(Mass.) 423. 
25. McKoy v. Allen, 36 Ill. 429. 
26. Morrison v. Boggs, 44 Nebr. 
248, 62 NW 473. ; 
ee Warner v. Howard, 121 Mass. 


28. Fairbank y. Streeter, 142 Il. 
226, 31 NE 494 [rev 41 Ill. A, 434]. 

[a] What rent included. — The 
bond must be conditioned to pay all 
rents that may have accrued and all 
rents which may become due, or it 
is insufficient. Wood vy. Tucker, 66 
DU 2%6. 

29. Hastings v. Hennessey, 58 Mo. 
A. 205. 

30. Merrill v. Hinckley, 49 Me. 40; 
Dennison v. Mason, 36 Me. 431. 

31. Ferber v. Watry, 16 Wis. 143. 

32. McKoy v. Allen, 36 Ill. 429; 
Young v. Overton, 10 Heisk. (Tenn.) 
467; Ladd v. Riggle, 6 Heisk. (Tenn.) 
620. 

[a] 
the payment of 
failing to provide for 
come due, 1s insufficient. 
Tucker, 66 Ill. 276. 

33. Helton v. Ft. Gaines Oil, etc., 
Co., (Ala.) 39 S 925 (where an ap- 
peal bond executed by defendant in 
a forcible entry and detainer pro- 
ceeding before a justice of the peace 
was not given in any specific amount 
or penalty, and stipulated that the 
obligors became security for the 
costs of the appeal and that they 
promised and agreed to pay and 
abide by such judgment as might be 
rendered by the circuit court in the 
case, Such bond was a mere bond for 
costs, and not a supersedeas, within 
Code [1896] § 2145, providing that in 
eases of forcible entry and detainer 
an appeal bond does not prevent the 
issue of writ of restitution unless 
defendant executes a bond in the 
sum of twice the yearly value of 


Thus a bond conditioned for 
rents accrued, but 
rents to be- 
Wood v. 


A at ohag v. McDonald, 23: Cal. 
gg han Templeton v. Millis, 24 Kan, 
A 49 Me. 


ee ee v. Hinckley, 
jo Mlas8—Shaw v. McIntier, 5 Allen 


Mo.—Hastings v. Hennessey, 58 
Mo. A. 205. 

Wis.—Faber v. Watry, 16 Wis. 143. 

[a] Treble damages.—A _ statute 
requiring a bond conditioned to pay 
all rent and other damages justly 
accruing to plaintiff during the pend- 
ency of the appeal does not include 
the treble damages which plaintiff 


lis authorized by another statute to 


recover. 
443. 


381 


Chase v. Dearborn, 23 Wis. 
Templeton v. Millis, 24 Kan, 


36. Armson v. Forsyth, 40 Ill. 49, 

37.. Armson v. Forsyth, 40 Ill. 49. 

38. Pyle v. Western Union Tel. 
Co., 89 Kan. 808, 1382 P 990. 

39. Canfield v. Bates, 13 Cal. 606, 
Kennedy v. Hamer, 19 Cal. 

41. See also Justices of the Peace 
[24° Cye .677]. 

42.) Saxton) ov. Curley, di2e Ts AS 
450; Hosher v, Hesterman, 51 Ill. A. 
75> Kenny v. Jones, 37 Ill, A. 615; 
Hastings v. Hennessey, 52 Mo. A. 
172; Heiney v. Heiney, 43 Or. 577, 73 
P 1038. 

[a] To what appeal statute ap- 
plicable—A statute providing that 
in cases of appeal the bond must be 
filed within five days after judgment 
applies only to appeals from judg- 
ments in the court in which the ac- 
tion is brought whether in the jus- 
tice’s or the circuit court, and not to 
appeals from judgments of the_cir- 
cuit court rendered on appeals from 
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otherwise the appeal will be dismissed 4* or the 
judgment affirmed.44 It has been held that the 
court has no power to extend the time for filing 
the bond,*® unless specially authorized by stat- 
ute.4® Under a statute providing that if the ap- 
peal bond is insufficient a new bond may be filed 
within such time as shall not delay. the trial, the 
refusal to continue on the filing of a new appeal 
bond is‘not erroneous.** 

[§.171] d. Approval of and Fixing Amount of 
Bond.‘8 The court -in which the action is tried and 
not the appellate court is the proper court to ap- 
prove the bond.#®9 If an appeal bond when pre- 
sented to the justice is in proper form it is his duty 
to approve it,°° but he should not approve a bond 
which is not in compliance with the statutes.°+ An 
appeal bond when tendered must be promptly ap- 
proved or rejected.5? The court in which the action 
is brought must fix the amount of the bond if 
this is required by statute,>? and not the court ** or 
elerk of the court *® to which the appeal is taken. 
And where the bond is filed in the court to which 
the appeal is taken without the amount of the 
‘ bond being fixed by the justice, the appeal will be 
dismissed.5* 

[§ 172] e. Amended and New Bonds.5? In the 
absence of some statute authorizing the amend- 
ment of appeal bonds, a motion to amend an appeal 
bond is addressed to the sound discretion of the 
court and its decision is not reviewable.°® But gen- 
erally an amendment of a defective appeal bond 
will be permitted if it is made to appear to the court 
that the appeal was taken in good faith and not for 
delay.“° And a new bond may be filed after the 
expiration of the statutory time where the defective 
bond which it is intended to replace was filed within 
the time prescribed.6” If no motion is made to 
amend a defective appeal bond when objected to the 
appeal will be dismissed.*t If the bond is void 
no amendment will be permitted ;°* and it has been 
held that a bond invalid for failure to comply with 
a statutory requirement that the amount of the 
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the appeal bond fixed by the justice, but may re- 
quire a bond in a larger sum to be filed and in 
default of compliance may dismiss the appeal.®* If 
the amount is fixed by statute and the amount of 
the bond required by. the justice is less than that 
so fixed the court to which an appeal is taken may 
require defendant to increase his bond to that 
amount but no more,®® and where the court requires 
a new bond which is excessive in amount and dis- 
misses the appeal on failure to give it, the judg- 
ment will be reversed.*® The court cannot exercise 
the power to require a new bond before commence- 
ment of the term to which the appeal is taken.*? 
While the court may in its discretion require new 
bondsmen, an order that appellant pay to appellee 
the expenses incurred in investigating sureties on 
an appeal bond and furnish him with an abstract 
of their real estate, constitutes an abuse of this 
diseretion.°8 Whether or not the new bond shall 
operate to supersede the original bond depends 
upon the character of the order;®® but the obliga- 
tions of appeal bonds furnished at different stages 
of the proceedings to perfect different appeals do 
not supersede each other.?° Where the bond given 
on an appeal to an intermediate court satisfies the 
requirements of the statute, no further bond may 
be necessary as a prerequisite to an appeal from 
the intermediate court to the court of last resort." 

[§ 173] f. Effect of Supersedeas Bond. A su- 
persedeas bond stays all proceedings in the action 
pending the appeal, preserves all rights of the par- 
ties, and if defendant is appellant secures to him 
the right to remain in possession of the premises 
pending the appeal.’? After the necessary bond 


‘has been given the court has no further control 


over the matter and cannot withdraw its direction 
or discharge the order after it has been complied 
with and the appeal and stay have been perfected.?? 

[§ 174] g. Liability on Bonds and Enforce- 
ment “*—(1) In General. While there is authority 
to the effect that no liability exists on a bond 
where the steps required by statute to perfect the 


bond be fixed by the justice is not amendable.®* The | appeal have not been taken,’ it has been held 


superior court is not concluded by the amount of 


justices’ courts. 
biotin An 194. 

43. Kenny v. Jones, 37 Ill. A. 615; 
Seine Vendeiney, 43 (Or. shitty 73" P 
1038. 


44, Hastings v. Hennessey, 52 Mo. ; 


45. Hosher v. Hesterman, 51 Ill. 
A. 75; Kenny v. Jones, 37 Ill. A. 615. 

[a] An appeal after the end of 
the term at which judgment is ren- 
dered is not authorized by a statute 
requiring the bond to be filed within 
five days from the date of the judg- 
ment, although such appeal _ is 
prayed for within five days from the 
date of the judgment. Ehlert v. Se- 
curity Deposit Co., 72 Ill. A. 59. 


46. Rabe v. Hamilton, 15 Cal. 31; | 


Mills v. Wilson, 59 Minn. 107, 60 
NW 1083 (a statute providing that 
no appeal allowed by a justice shall 
be dismissed for want of a proper 
bond if appellant, before the motion 
to dismiss is determined, executes 
such bond as he ought to have exe- 
cuted before the allowance of the ap- 
peal, applies to actions ‘for forcible 
entry and detainer, and to appeals 
therefrom). 

47. Frick Co. v. Marshall, 86 Mo. 


48. See also Justices of the Peace 
[24 Cyc 681]. 
10 Colo, A. 


49, Getty v. Miller, 
Sols vol 166s 
50. State v. Clark, 24 Nebr. 318, 


Davis v. Hamilton, ; 


38 NW 832. 

a Templeton v. Millis, 
381. 

52. Peo. v. Harris, 9 Cal. 571 (if 
the justice receives it without ob- 
jection he cannot disapprove upon 
the following day). 

53. Getty v. Miller, 10 Colo. A. 
331, 51 P 166; Fairbank v. Streeter, 
142 Ill, 226, 31 NE 494. 

54, Getty v. Miller, 10 Colo. A. 
331, 51 P 166; Fairbank v. Streeter, 
142 Ill. 226, 31 NE 494; Ton v. Ne- 
meth, 209 Ill. A. 568. 

55. Bowlby v. Robinson, 45 Ill. 
Ay 631. 

56. Ton v. Nemeth, 209 Ill. A. 568. 

57. See’ also Justices of the Peace 
[24 Cye 682]. 

58. Harlan v. Scott, 3 Ill. 65. 

59. Requepo v. Judge First In- 
stance, 21 Philippine 77, 78. 

60. Cummins v. Scott, 23 Cal. 526. 

61. Wood v. Tucker, 66 Ill. 276; 
McKoy v. Allen, 86 Ill. 429. 

62. Cuddelback v, Parks, 2 Greene 
(Iowa) 148. But compare Rabe v. 
Hamilton, 15 Cal. 31 (if the bond filed 
on an appeal from the justice in a 
suit for forcible entry iS void or de- 
fective by accident, it may be cor- 
rected on terms deemed just by the 
court). 

63. Fairbank v. Streeter, 142 Ill. 
226, 31 NE 494. 

64. Wood v. Tucker, 66 Ill. 276; 
Rider v. Bagley, 47 Ill. 365; Skip- 


24 Kan. 


Hey v. Johnson, 5 Coldw. (Tenn.) 

65. Skipwith v. Johnson, 5 Coldw. 
(Tenn.) 454. 

66. Lucas v. Fallon, 40 Mo. A, 551. 
67. Ryder v. Meyer, 66 Ill. 40. 
Bie Hersey v. Westover, 7 Ill. A. 
69. International Bank v. Poppers, 
105 -Ill. 491; Walter v. McSherry, 21 

Mo. 76. 

[a] Superseding.—A bond exe- 
cuted under an order “‘to file a good 
and sufficient new and appeal bond” 
in a larger sum and with different 
securities operates as a discharge 
and extinguishment of the prior 
bond. International Bank v. Pop- 
pers, 105 Ill. 491. 

_[b].Not superseding.— A bond 
given under an order requiring a 
bond to be given “in addition to” one 
originally taken does not supersede 
the original bond, Walter v. Mc- 
Sherry, 21 Mo. 76. 

Be Coonradt ‘v. Campbell, 29 Kan. 

71. Wolfer _v. Hurst, 47 Or. 156, 
80 P 419, 82 P 20, 8 AnnCas 725; 

72. Lobdell v. Keene, 85 Minn. 90, 
88 NW 426. 

73. Lee Chuck v. Quan Wo Chong, 
81 Cal,- 222, 22 P 594, 15 AmSR 50. 

74. See also Justices of the Peace 
[24 Cye 785]. 

75. Mueller v. Rice, 149 Wis. 548, 
136 NW 146. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that failure to perfect and prosecute an appeal,7 
or the dismissal of certiorari proceedings,’? consti- 
tutes a breach of the bond. And a judgment against 
a petitioner for certiorari is also a breach of a 
condition to prosecute with effect.7® So it has been 
held that an appeal from a judgment of restitution 
before a justice is not prosecuted with effect within 
the meaning of an appeal bond where the judg- 
ment of the justice is in effect affirmed.’® 

[§ 175] (2) Extent of Liability.2° Sureties on 
appeal and supersedeas bonds are liable thereon 
to the extent of the penalties therein provided for,*1 
but no further.®? It has been held, however, that 
an entry of judgment against defendant and his 
sureties for damages not included in the bond can 
be objected to only by the sureties where such a 
judgment against defendant is expressly authorized 
by statute.8* Where the rental value of the prem- 
ises is recoverable in an action on the bond as is 
usually the case,*4 the recovery is not confined to 
the value of the premises for the purpose for 
which used while wrongfully detained, but may be 
had for the highest price the premises would bring 
for any lawful use to which they were adapted, and 
for which available;*> and damages for injuries to 
the premises while unlawfully withheld are re- 
coverable under a provision in the bond authorizing 
a recovery of ‘‘all damages and loss which the 
plaintiff may sustain, ete.’’?8& So a provision in 
the bond that appellant will not commit waste 
covers losses by fire caused by his negligence.’? 
Where defendant appeals from a judgment of resti- 
tution in the justice’s court and files an appeal 
bond and on an affirmance appeals to the supreme 
court and files a supersedeas bond and the judg- 
ment is affirmed in the supreme court, the liability 
of the sureties on the appeal bond does not termi- 
nate until the restitution of the property.8® Where, 
in an action on a bond given by defendant on appeal 
from a judgment for plaintiff before a justice in 
forcible entry, it appeared that plaintiff had re- 
covered judgment against the sureties on the su- 
persedeas bond given by defendant on appeal from 


FORCIBLE ENTRY AND DETAINER 


[26C.J3.] 881 


the judgment of the superior court affirming the 
judgment of the justice, the amount of such judg- 
ment which had been paid should be deducted from 
the amount of the recovery on the appeal bond.°? 

[§ 176] (8) Enforcement of Liability °°—(a) 
By Summary Proceedings. Summary judgment can- 
not be rendered against sureties on supersedeas 
bonds or appeal bonds containing the usual’ condi- 
tions of supersedeas bonds,®! unless there is special 
statutory authorization therefor as is the case in 
some jurisdictions 2 where by statutory provisions 
plaintiff if successful on appeal by defendant to 
the superior court is entitled to a judgment against 
defendant and his bondsmen for the rent of the 
premises pending the appeal,®* and that too, al- 
though there is no claim for damages in the com- 
plaint.®4 

[§ 177] (b) By Action.°5 An action for breach 
of the bond may be brought by the personal repre- 
sentative,°® but not by an heir. 

Defenses. It is a good defense to an action on 
a supersedeas bond that plaintiff immediately after 
being put in possession was dispossessed under a 
writ against her in favor of others.°8 Parties on 
an undertaking on appeal are not estopped from 
claiming that no appeal was taken because the un- 
dertaking recited otherwise, where the party at- 
tempting to appeal did not secure the advantage 
or delay which would have resulted from a valid 
appeal.°® The lability of sureties is not affected 
by the fact that the party giving the bond is under 
disability and his liability on the bond question- 
able.t Where a bond was given by defendant on 
appeal from a justice’s court and another on ap- 
peal from the cirveuit court, an action to recover 
on the second bond is not barred by a recovery on 
the first one, where the action on the first bond 
did not seek to recover damages for the use and 
occupation of the premises after the date of the 
appeal to the cireuit court.? 

Evidence. It is proper to show the value of the 
use and occupation of the property during the 
time it was withheld in order to ascertain plain- 


76. Bernecker’ v. Miller, 44 Mo.| ties to pay costs of plaintiff's appeal] Hulett v. Nugent, 71 Mo. 131; Powell 
126. to supreme court from circuit court’s |v. Camp, 60 Mo. 569; Gunn y. Sin- 
77. evine v. Lindenthall; 1 Tex. | judgment for defendant, resulting in| clair, 52 Mo. 327; Keary vy. Baker, 
reversal and remand. Cahn v.|33 Mo. 603; Crow v. Williams, 104 


Aeeeorve Cas. S749. 
7g. Hurt v. Dougherty,’ 3 Sneed 


(Tenn.) 418. 
LO 7 eee 


79. Rehm v. Halverson, measure the 


Wright, 119 Miss. 107, 80 S 494. 
The penalty of the bond does not 
liability of appellant 


Mo. A. 451, 79 SW 1838. 
92. Sprouse v. Story, 144 Ala. 542, 
42 S 23; Giddens v. Bolling, 92 Ala. 


(4) 


378, 64 NE 388 [aff 94 Ill. A. 627]. 
80. See also Justices of the Peace 


[24 Cye 787]. 


81. Ala.—Waite v. Ward, 93 Ala. 
PATI: © Sa bey PAPAL fe 

Tll.—Pitt v. Swearingen, 76 Ill. 
250. 


Kan.—Pyle v. Western Union Tel. 
Co., 89 Kan. 808, 132 P 990 (dictum). 
Miss.—Cahn v. Wright, 119 Miss. 
107, 80 S 494. 

Oh.—Kelly v. Nichols, 2 Oh. Dec. 
(Reprint) 363, 2 WestLMonth 529. 

Tex.—Levine v. Lindenthall, 1 Tex. 
AL Civ. Cas. § 1149. 

See also Appeal and Error § 3405. 

82. See cases supra note 81. | 

{a] Thus (1) if the bond contains 
no clause for payment of rent, no 
recovery of rent can be had in a suit 
on the bond. Pitt v. Swearingen, 76 
Ill. 250. (2) Where a bond is given 
for rent that should accrue pending 
a writ of error brought by defendant, 
the surety is not liable beyond the 
penalty of the bond, although the 
rent amounts to more. Kelly v. 
Nichols. 2 Oh. Dec. (Reprint) 363, 
2 WestLMonth 529. (3) Defendant’s 
bond on appeal to the circuit court, 
“conditioned to pay such judgment 
as the circuit court may render 
against him,” does not obligate sure- 


[26 C. J.—56] 


in an action not based on the bond 
to which the sureties are not parties, 
brought for the purpose of recover- 


;ing the damages prescribed by stat- 


ute for taking an unsuccessful ap- 
peal. Pyle v. Western Union Tel Co., 
89 Kan. 808, 132 P 990 (the appeal 
bond is security for the liability of 
appellant to the extent of the pen- 
alty in the bond, but does not meas- 
ure:its liability). x 

83. Powell v. Sturdevant, 85 Ala. 
248, 4 S 718 (the sureties alone can 
complain of such judgment). 

84. Shunick v. Thompson, 25 Ill. 
A. 619. is 

85. Upton v. Swedish American 
Hospital, 157 Ill. A. 126; Cooke Co. v. 
Burke, 148 Ill. A. 155; Raapke, ete., 
Co. v. Séhmoeller, ete., Piano Co., 
82 Nebr. 716, 118 NW 652. : 

86. Upton v. Swedish American 
Hospital, 157 Ill. A. 126. : 

87. Loftus v. Taylor Corn Mill 
Col 94) Kan, 856, 139. P5480. 

88. Penny v. Richardson, 12 Okl. 
256, tle es 2275 

89. Penny v. Richardson, 12 Okl. 
256, (12227. 

90. See also Appeal and Error 
§ 3436; Justices of the Peace [24 Cyc 


788). 
91. Gray v. Dryden, 79 Mo. 106; 


586, 9 S 274; Robbins v. Battle House 
Co., 74 Ala. 499; Lomax v. Spear, 51 
Ala. 532. 

“The execution of the supersedeas 
bond secures to such plaintiffs in 
such appeal cases full indemnity and 
redress without the delay and ex- 
pénsé of a new and independent suit.” 
ees v. Bolling, 92 Ala. 586, 9 S 

93. Sprouse v. Story, 144 Ala. 542, 
42 S 23. 

94. Helton v. Ff. Gaines Oil, etce., 
Co., (Ala.) 39 S 925 (since the rendi- 
tion of judgment for the value of 
rents pending the appeal does not 
depend upon any claim being laid 
in the complaint for such damages). 

95. See also Appeal and Error 
ne Justices of the Peace [24 Cyc 


96. Hurt v. Dougherty, 3 Sneed 
(Tenn.) 418 (the bond is not a cove- 
nant real running with the land). 


97. Keegan v. O’Callaghan, 35 Ill. 
A. 142, 
98. Evans v. Deming, 40 SW 676, 


19 KyL 405. 
99. Mueller v. Rice, 149 Wis. 548, 


1136 NW 146. 


1. Skipwith v. Johnson, 5 Coldw. 
(Tenn,.) 454. 
2. Arthur v. Doyle, f87 Ill. A. 269. 
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tiff’s loss and damage, where the bond is condi- 
tioned to pay all damages and loss sustained by 
plaintiff by reason of the withholding of the prem- 
ises.2 If rental value is recoverable in an action 
on the bond, evidence of the particular purpose for 
which the highest rental value could be obtained and 
evidence of the reasonable rental value of the 
premises for such purpose is competent.* So it has 
been held that evidence as to the rental value of 
the premises is admissible notwithstanding the ab- 
sence from the declaration of an averment of de- 
tention by defendant, the same being supplied by 
the plea of payment on his part, and the evidence 
showing his possession at the time in question.® 
Proof of the tenant’s reasons for refusing posses- 
sion is irrelevant.® 

Assessment of damages by jury. It has been held 
that defendant in an action upon a bond given upon 
the prosecution of a writ of error in a forcible 
entry proceeding is entitled to have the damages 
assessed by a jury, as such damages are unliqui- 
dated,’ and that too notwithstanding the striking 
out of the affidavit of defense.® 

Judgment. A judgment on a supersedeas bond 
failing to set out the names of the sureties on the 
bond against whom judgment was rendered, while 
informal, was not fatally defective, provided a 
reference to the bond would make certain the names 
of the sureties against whom the judgment was 
rendered.® 

[§ 178] RB. Costs.1° As a general rule a suc- 
cessful plaintiff in an action for forcible entry and 
detainer is entitled to costs 14 and where defendant 
prevails costs should be awarded in his favor.’ It 
seems that in suit for unlawful detainer if, on 
demand by suit where there has been no previous 
demand, defendant offers to give up possession when 
served with process, on filing his plea, he will be 
entitled to costs.18 Where by consent of counsel it 
is made to appear to the court after issue joined 
that defendant had yielded possession of the prem- 
ises in controvérsy to plaintiff, thereby extinguish- 
ing the cause of action, the court is without jurisdic- 
tion to render judgment for plaintiff and tax de- 
fendant with the costs.14 A defendant is not liable 


8. Rehm v. Halverson, 197 Ill. 378, 
64 NE 388 [aff 94 Ill. A. 627]. 

4. Cooke Co. v. Burke, 148 Ill. A. 15. 
155. 33 SW 959 

5. Barrett v. Lingle, 33 Ill.’A. 91. 16. 

6. Kendall v. Uland, 83 Nebr. 527, (Youngs v. 
120 NW 152. 
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14. Obert v. Kahn, 
220,,145 P 403 [cit Cyc]. 
Salinger v. Gunn, 61 Ark, 414, 


Dibell v. Peo., 
Sunderland, 15 
L, 32; Davison v. Schooley, LOANS ds 
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for costs where it appears that the only possession 
had by plaintiff of the land in question consisted 
of placing some lumber on it, which was removed 
by defendant.1® The amount and items which are 
allowable as costs depend upon statutory provi- 
sions.1®° When the statute requires a bond for costs 
to be given when the action is brought, it will be 
dismissed for the want of such bond.4* An under- 
taking for staying’ proceedings under a judgment, 
and allowing defendant to retain possession of the 
property during the pendency of the appeal, is 
not such an undertaking as is required of the ap- 
pellant as security for the payment of costs on 
appeal.t8 

Judgment on disclaimer. If defendant pleads 
that he is not in possession, the judgment will be 
for costs against plaintiff,1® or if issue joined the 
only issue involved will be as to whom the costs 
would be taxed.?° 

In the city court of New York, if a plaintiff re- 
covers judgment for fifty dollars, he is entitled to 


costs.71 

[§ 179] 8S. Proceedings by Inquisition—1. In 
General. Under the English statutes and similar 
statutes in force in some of the states, trials for 
forcible entry and detainer may be had by way 
of an inquisition before a justice.2? The proceed- 
ing is purely statutory 7 and of a summary char- 
acter 24 and the provisions of the statutes must be 
strictly followed.2® Although the proceedings are 
authorized and regulated by the civil code, it has 
been held that they conform to the practice in crim- 
inal proceedings.?® 

[§ 180] 2. Petition or Complaint. The proceed- 
ings are instituted by presenting to the justice a 
petition or complaint which must be in writing and 
on oath,27 and must contain a description of the 
premises,” and state the interest of the petitioner 
therein.?® Also, it seems, it should contain an alle- 
gation of defendant’s refusal to surrender posses- 
sion on demand *° when proof of such refusal is 
required to authorize a judgment of restitution.®4 

[§ 181] 3. Warrant. The justice upon receipt 
of the petition or complaint issues a warrant,®? the 
object of which is to notify accused of the charge 


45 Okl. 219, | fore justices see supra § 14. 

23. Adams v. Horr, 6 D. C. 40; 
Peo. v. Smith, 24 Barb. (N. .Y.) 16; 
ae Vv. Néwbola, 7 HowPr (N. Y) 

24. Adams v. Horr, 
Peo. v. Smith, 24 Barb. 


22 Mich. 371; 
Nae Js GLE DSCs 405 


CNG SYS ERG); 


7. ‘Trinity M. E. Church vy. Marie | L. 145; Mairs v. Sparks, 5 N. J. L. | Griffin v. Griffin, 71 N. C. 304; Sher- 
M. BE. Church, 199 Ill. A. 580; Trinity | 513; Crane v. Dod, 2 N. J. L. 340; | rill v. Nations, 23 N. C. 325. 
M. E. Church v. Marie M. E. Church, | Peo. v. Townsend, 6 HowPr (N.| .25. Adams v. Horr, 6 D. CGC. 40; 
192 Ill. A, 222, : Y.) 178. See also Costs § 226 et seq. | Peo. v. Smith, 24 Barb. (N. Y.) 16; 

8. Trinity M. E. Church vy. Marie 17. Whittaker v. Perry, 37 Vt. EE Peo. v. Whitney, 1 Thomps. & C. (N. 
M. BE. Church, 192 Ill. A. 222. 18. Rudolph v. Herman, 2 S. Y.)'7 6335 

9. Helton v, Ft. Gaines Oil, etc., | 399, 50 NW 833. 26. 


Co, (Ala.) 39°S 925. 19. 
10. See 'also Costs 15) C. J. p 74 S 614. 
Justices of the Peace [24 Cyc aii 20. 


11. Ala.—Ware vy. Warwick,. 48 |70 S 614. 
Ala. 295. 21. 
Ariz.—Brought v. Minor, 17 Ariz. |121 NYS 669. 
28, 148 P 294. 22. 
‘Ark.—Walker v. McGill, 40 Ark. 


38; Keller v. Henry, 24 Ark. py faye 


Nev. —Glock vy. Elges, 39 Nev. 415, | Fhompson, 


Murf v. Maupin, 113 Miss. 670, | SW 354 
Murf v. Maupin, 113 Miss. 670, 
Mandel v. Fertig, 65 Misc. 310, 
rigtinetond wn Belin A> aur Cas cNtS, 


6,630, 5 Cranch C, C, 3438; Rudolph v. 
66 Colo. 


Jolly v. Gilbert, 190 Ky. 1, 226 


27. Labaree v. Brown, 38 Me. 482; 
Peo. v. Whitney, 1 Thomps. & C. (N. 
Y.) 533; Mauterstock v. Williams, 42 
Mise. 402, 86 NYS 804, 

[a] Verifieation before a commis- 
sioner of deeds is a legal verification 
of the petition. O’Caliaghan v. Hen- 
nessy, 32 Misc. 760, 65 NYS 670. 


98179) Pa tole 28. Mauterstock v. Williams, 42 


159 P 629. 

N. J.—Youngs v. Sunderland, 15 N. 
J. L. 32; Davison v. Schooley, 10 N. 
Sar dae 145; Mairs v. Sparks, 5 N. J. L. 
513; Crane v. Dod, 2 N. J. L. 340. 


Wis.—Toal v. Clapp, 64 Wis, 223, 
24 NW -876. 

See also Costs § 10. 

12. Chapman y. Knowles, 34 Ill. 


ADD Se 
13. Rabe v. Fyler, 18 Miss. 440, 48 
AmD 763. 


Adams v. Horr, 6 D. C. 40; Bloom v. 
Goodner, 1 Ill. 63; MecBrayer v. 
Wash, 6 J. J. Marsh. (Ky.) 464; Lar- 
abee v. Brown, 38 Me. 482; Clark v. 
Vannort, 78 Md. 216, 27 A 982; Riggs 
v. Sterling, 51 Mich. 157, 16 his 320; 
Covenhoven v. Vantine, 1 N. eh 
298; Griffin v. Griffin, 71 N. C. re 
Blythe v. Wright, 2 Ashm. (Pa.) 428; 
State v. Dillon, 3 Hayw. (Tenn.) 174: 
Dustin v. Cowdry, 23 Vt. 631. 
Summary criminal proceedings be- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


Mise. 402,.86 NYS 804. 

29. Mauterstock v. Williams, 42 
Misc. 402, 86 NYS 804; Dougherty v 
McMillan, 25 Misc. 782, 55 NYS 6168, 


30. Jolly v. Gilbert, LIOR Ky ey 
226 SW 354. : 

31. Jolly v. Gilbert, 190 Ky. 1, 
226 SW 354. 

32. McBrayer v. Wash, 6 J. J. 


Marsh. (Ky.) 464; Labaree v. Brown, 
38 Me. 482; Riggs v. Sterling, 51 


Mich. 157, 16 NW 320. 


ae 
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to be inquired into.*3 
of complaint *4 and the scope of the inquiry is lim- 
ited strictly by its allegations.*°> The warrant must 
show such a right or interest in complainant as 
to entitle him to maintain the proceeding under 
the statute,°*> and must allege that he was in the 
peaceable possession of the premises at the time 
of the entry °7 and that the entry or detainer com- 
plained of was forcible;?8 but need not allege de- 
fendant’s refusal to surrender possession on de- 
mand,*® although proof of such refusal is required 
to authorize a judgment of restitution.4° The de- 
seription of the property in the warrant need be 
only a general description such as is sufficient to 
apprise defendant of the claim set up against 
him.*+ It need not be stated in the warrant that 
the complaint upon which it was issued was made 
under oath.4?, Both forcible entry and forcible de- 
tainer may be charged in the same warrant,‘ or the 
accused may be charged in the alternative with for- 
cible entry or detainer.44 Where the form of the 
warrant is prescribed by statute, it need not be 
strictly pursued, but a substantial compliance there- 
with is sufficient,*®> but a warrant in the exact lan- 
guage and form prescribed is sufficient.4¢ A defec- 
tive warrant may be amended before trial by the 
justice,** or it may be amended in the circuit court 
upon the trial of the traverse, provided the amend- 
ment in no way changes the case as tried before 
the justice,*® but no amendment will be allowed 
which introduces a new cause of action.*? The war- 
rant must be issued by the magistrate before whom 
the complaint was made,®° and must ‘be served in 
the manner*! and within the time prescribed by 


FORCIBLE ENTRY AND DETAINER 


[26C.J.] 883 


The warrant states the cause ! statute.52 


[§ 182] 4. Conduct of Inquisition. Where the 
statute does not require that the inquisition shall 
be held upon the premises the justice may in his 
discretion hold it elsewhere.®? The jury on the in- 
quisition must be sworn, which must appear from 
the record.®+ Whether plaintiff was in actual pos- 
session and whether that possession was forcibly 
disturbed by the entry or detainer complained of 
are the only questions before the jury,®> and they 
cannot try questions of title °° or plaintiff’s right of 
entry.°’ In a warrant for a forcible entry and 
detainer defendant may be convicted of either,5% 
but if only one offense is charged he can be con- 
victed only of that offense.°® The finding of the 
jury must contain a definite description of the 
premises ®° and must be signed by them if the stat- 
ute so directs;*t but verdicts on inquisitions are 
liberally construed; a technical precision and regu- 
larity is not required.®? Before the justice can 
render judgment on the verdict defendant must be 
given notice of the finding and an opportunity to 
file a traverse,°* and this must be shown by the 
record,®* If after notice he declines to traverse,® 
or neglects to do so within the time prescribed by 
statute °° the justice must render judgment on the 
verdict. The justice has no power to grant a new 
trial °* or to disturb the judgment after it has been 
entered.°* It is not necessary that the justice should 
sign the inquisition.*® On appeal from the county 
court to the cireuit court, an amendment of the. 
warrant of forcible entry, not changing the cause 
of action, but only perfecting the one originally 
attempted to be stated, should be allowed.7° 


[a] A summons instead of a war- 
rant may be issued, and such a prac- 
tice is to be commended in cases 
where an arrest is not essential to 
plaintiff’s security. Riggs v. Ster- 
ling, 51 Mich. 157, 16 NW 320. 

83. McBrayer v. Wash, 6 J. J. 
Marsh. (Ky.) 464. 


34. Gayle v. Overton, 1 J. J. 
Marsh. (Ky.) 549. 
$5. McBrayer v. Wash, 6 J. J. 


Marsh. (Ky.) 464; Gayle v. Overton, 


Ie sed. (Marsh. “dxy.) §-549; Craw- 
ford v., Rochester, 4 Bibb (Ky.) 
203. 

36. Taylor v. Monohan, 8 Bush 


(Ky.) 238; Powers vy. Sutherland, 1 
Duv.' (Ky.) 151. 

37. Hord v. Sartin, ‘80 SW 794, 26 
KyL 77; Hoffman v. Mann, 75 SW 
219, 25 KyL 255; Bailey v. Kelley, 
38 SW 139, 18 KyL 718. 


88. Lewis v. Stith, 2 Litt. (Ky.) 
294, 

39. Jolly v. Gilbert, 190 Ky. 1, 
226 SW 354. 

40. Jolly v. Gilbert, 190 Ky. 1, 
226 BW _ 354. > oe 

{a] Reason assigned for this is 
that the warrant issued by the 
magistrate in such cases is not a 
“pleading” by complainant. .Jolly 
Vie Gilbert, 190) Ky. 158 22690°Sw 
354. 

41, Jolly svi) Gilbert, 1907 ty 1; 


226 SW 354; Smith v. White, 5 Dana 
(Ky.) 376; Moore v. Massie, 3 Litt. 
(Ky.) 296; Bush v. Coomer, 69 SW 
793, 24 Kyl 702; Trent v. Colvin, 35 
Sw 914, 18 KyL 173. 

{a] "Thus, describing the property 
as “house and lot at No. 603 St. Ann 
street, in Owensboro, Daviess county, 
Kentucky,” sufficiently describes the 
property. Jolly v. Gilbert, 190 Ky. 
1, 226 SW 354. 

[b] The county in which the land 
is situated (1) should be stated in 
the warrant. Parker v. Ozment, 8 
KyL 525. (2) But this is only to 
show the jurisdiction of the jus- 
tice and the omission does not render 
the description defective. Rowe _v. 
Powell, 4 J. J. Marsh. (Ky.) 153; 


Bush v. Coomer, 69 SW 793, 24 KyL 


702. 

42. Jolly v. Gilbert, 190 Ky. 1, 226 
ree 354; Lithgow v. Moody, 35 Me. 
14. 

[a] No affidavit or written state- 
ment is required of complainant to 
obtain the issuance of the warrant. 
Jolly v. Gilbert, 190 Ky. 1, 226 SW 
354. 

43. Cammack v. Macy, 3 A. K: 
Marsh. (Ky.) 296. 

44. Rowe v. Powell, 4 J. J. Marsh. 
(Ky.) 153; Swartzwelder v. U. S. 
Bank, 1 J. J. Marsh. (Ky.) 38; Car- 
penter v. Shepherd, 4 Bibb (Ky.) 
501. 

45. Smith v. White, 5 Dana (Ky.) 
37 


6. 

[a] Substance rather than form 
should be regarded in such proceed- 
ings. McBrayer v. Wash, 6 J. J. 
Marsh. (Ky.) 464. 


46. Jolly v. Gilbert, 190 Ky. 1, 
226 SW: 354. 

47. Bailey v. Kelly, 38 SW 139, 
18 KyL 718. 

48. Hord v. Sartin, 80 SW 794, 26 
KyL 177; Hoffman v. Mann, 75 SW 


219, 25 KyL 255 (amendments to al- 
lege complainant’s peaceable posses- 
sion at time of entry); Forsythe v. 
Huey, 74 SW 1088, 25 Kyl. 147 
(amendment to give more definite 
description of the property); Parker 
v. Ozment, 8 KyL 525 (amendment to 
show the county where the land was 


situated). 

49. Powers v. Sutherland, 1 Duv. 
(Ky.) 151. 

50. Labaree v. Brown, 38 Me. 
482, 

51. Lewis v. Outten, 2 Dana (Ky.) 


92 (under the statute personal sery- 
ice is necessary). 

52. Humphrey v. Jones, 3 T. B. 
Mon. (Ky.) 261 (under the statute 
the warrant must be executed and 
returned within thirty days). 

Bloom v. Goodner, 1 Ill, 63. 
Adams v. Horr, 6 D. C. 40. 
Hunt v. Wilson, 14 B. Mon. 
44; Smith v. Dedman, 4 Bibb 
192, 


56. Carter v. Newbold, 7 HowPr 
GNEY3)) 1665 
Bibb 


(Ky.), 192. ; 
58. Swartzwelder v. U. S. Bank, 1 
J. J. Marsh. (Ky.) 38. 
59.) ‘MeBrayer)\ivi, Wash, (6° Ja¢d. 
Marsh, (Ky.) 464; Gayle v. Overton, 
1 J. J. Marsh. (Ky.) 549; Lord Pro- 


Dedman, 4 


prietary v. Brown, 1 Harr. & M. 
(Md.) 428. 
60. -Holmead v. Smith, 12 F. Cas. 


INo6;,630;-,5 Cranch) G.2@6n 343% 

61. Bloom v. Goodner, 1 Ill, 63. 

62. Belcher v. Barrett, 4 Mete. 
(Ky.) 307; Case v. Roberts, 4 Dana 
(Ky.) 596; Pollard v. Otter, 4 Dana 
(Ky.) 516. 

{a]_ An alternative verdict finding 
defendant (1) “guilty of the forcible 
entry or detainer complained of” will 
be construed as applying to which- 
ever of the offenses is charged in the 
complaint (Breckinridge v. Querte- 
mus, 4 Dana (Ky.) 493) (2) or if 
both offenses are charged as a ver- 
dict of guilty. of both (Case v. Rob- 
erts, 4 Dana (Ky.) 596). 

[b] A verdict that the jury “do 
not think or believe defendants 


guilty” is when liberally construed 
considered to be substantially a 
verdict of not guilty and will 
authorize a judgment in their 
favor. Pollard v. Otter, 4 Dana 
(Ky.) 516. 

63: Adams: -v.. Horr, 665. Disne-7.405 
Sherrill” vi “Nations, 23.- NuvG@w 325: 
Blythe v. Wright, 2 Ashm. (Pa.) 
428. 


64. Adams v. Horr, 6 D. C. 40. 


65. Sherrill v. Nations, 23 N. C. 
325. 
66,. Adams» v. Horr, .6 D. C. 403 


Burchett v. Blackburn, 4 Bush (Ky.) 
553; Swanson v. Smith, 77 SW 700, 
25 KyL 1260. 

67. Swanson vy. Smith, 77 SW 700, 
25 KyL 1260. 


68. Scaggs v. Fife, 6 KyL 659. 
69. Covenhoven v. Vantine, 1 N. 
Jeli Ab Se 


70. Witt v. Willis, 85 SW 228, 27 
Kyl 417. 
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_[§ 183] 5. Traverse and Proceedings Thereon— 
a. In General. If the finding of the inquisition is 
against defendant he has a right to file a traverse,’* 
which is in effect an appeal, differing from other 
appeals only in that it merely ealls in question the 
finding of the jury and not a judgment.’? Where 
the form of the traverse is prescribed by statute 
it is only necessary that the substance of the form 
given should be pursued.’* And it is not necessary 
that the traverser should sign the traverse.™* If 
defendant traverses the inquisition the justice must 
then summon another jury to try the traverse be- 
fore him7> or must certify the proceedings to the 
cireuit court.7* In Kentucky the statute expressly 
requires that after a traverse is filed and bond 
given the proceedings must be transferred to the 
circuit court for the trial of the traverse.” ‘‘And 
the traverser is entitled to have a trial of the 
traverse in the circuit court, although while the 
traverse is pending in the circuit court there may 
be’ a judgment rendered in that court in another 
case between the same parties awarding to the 
traversee the possession of the premises involved 
in the forcible detainer proceeding.’’*® <A traverse 
is necessary to stay the execution,’® and the cir- 
euit court has no jurisdiction to retry the truth 


FORCIBLE ENTRY AND DETAINER 


of an inquisition unless a traverse was filed,®° which ; 


[§§ 183-184 


must have been filed before the justice §t and within 
the time limited by the statute.8? On this traverse 
the traversee is required to join issue in the circuit, 
court,8? which he does by appearing in that court 
and stating to the jury that the finding of the 
jury on the inquisition is true.6* The truth of the 
inquisition is there tried de novo,® and the trial is 
conducted in the same manner as the trial of any 
other issue in. that court.8° The cireuit court is 
confined to the issue tried in the inferior court,*? 
the only issue being the truth of the inquisition,*® 
and no evidence is admissible except such as is 
relevant to this issue.S® On a traverse by defendant 
he is not required to prove his innocence but the 
burden of proof remains with plaintiff.°° If the 
traverser fails on the calling of the ease for trial 
to appear either by himself or counsel, the court 
may render judgment by default in favor of the 
traversee.°+ 

[§ 184] b. Bond. The statutes in some cases 
provide that the party traversing the inquisition 
must give a bond,®? within a designated time,?* 
which must be for the costs of the proceeding and 
all damages that may be caused to the traversee 
by the traverse in case it shall not be prosecuted 
with effect.°* If executed by the surety it will be 


Ti) U.S. Vv. Srownins, 24/8. Cas: 
No. 14,674, 1 Cranch C. C. 500; Bel- 
cher v. Barrett, 4 Metc. (Ky.) 307; 
Blythe v. Wright, Ze AShimas Gea.) 
428. 

[a] The rendition of a judgment 
by the justice is not necessary to 
authorize the filing of a traverse, as 
it is the finding of the jury which 
is traversed. Case v. Roberts; 4 
Dana (Ky.) 596. 

72. Powers v. Sutherland, 1 Duv. 
(Ky.) 151. 

73. pues v. Skiles, 1 A. K. Marsh. 
(Ky.) 5 

{al The form of the traverse yre- 
scribed by the statute is that “plain- 
tiff [or the defendant] saith that the 
inquisition retained in this cause is 
not true; wherefore,” étc. Belcher v. 
Barrett, 4 Metc. (Ky.) 307. 

74, Jones v. Skiles, 1 A. K. Marsh. 
(Ky.) 54. 

75. Adams v. Horr, 
Sherrill v. Nations, 23 
Blythe v. Wright, 2 Ashm. (Pa.) 198° 

76. State v. Dillon, 3 Hayw. 
(Tenn.) 174 (in the absence of stat- 
ute the justice may summon another 
jury, but the general practice is to 
certify the proceedings to the cir- 
cuit court). 

77. Buckner v. Kelly, 158 Ky. 407, 
165 SW 419; Wayman v. Taylor, 1 
Dana (Ky.) 527; Smith v. Dedman, 2 
Bibb (Ky.) 575. 

[a] The failure of the justice to 
make h‘s return of the proceedings 
to the circuit court within the time 
prescribed by statute does not preju- 
dice the rights of the parties. Ten- 
nelly v. Ross, 14 KyL 48. 

[ob] ‘Where the original warrant 
is lost, the magistrate may return a 
certified copy with his record of the 


proceedings. Logan v. Smith, 2 A. 
K. Marsh. (Ky.) 52. 
78. Buckner v. Kelly, 158 Ky. 407, 


408, 165 SW 419. 

“The fact that subsequent to the 
traverse the plaintiff in the traverse 
preceedings was placed in possession 
of the property under a writ issued 
in another case, did not have the 
effect of working a dismissal of the 
traverse proceeding or of dispensing 
with the necessity of a trial thereof. 
The traverser was entitled to have a 
trial of his traverse in the circuit 
court and to have it determined 
whether he was guilty of the forcible 
detainer charged so that if found not 


guilty he might be relieved of the 
obligation assumed in the traverse 


bond.” Buckner v. Kelly, supra. 

795, Berry, Veo irice, 279 Ky. 504, 
201 SW 37. 

80. Berry ‘v. Trice, 179 Ky. 594, 


201 SW 387; Burchett v. Blackburn, 4 
Bush (Ky.) 553; Martin v. Richard- 
son, 15 SW 248, 12 KyL 804; Neale v. 
Sheets, 5 KyL 121, 127. 

[a] Filing bond insufficient. — As 
the statute requires that a traverse 
and bond be filed, merely filing bond, 
which recited that the traverse had 
been filed, was insufficient, since only 
by filing the traverse can execution 
be stayed or the circuit court oh- 
tain jurisdiction, and the filing of 
the traverse should therefore ap- 
pear of record. Berry v. Trice, 179 
Ky. 594, 201 SW. 387. 

{b] If a traverse bond was given 
(1) it will be presumed in the ab- 
sence of proof to the contrary that 
a traverse was filed with the justice. 
Wayman v. Taylor, 1 Dana (Ky.) 
597, (2) In such cases if the tra- 
verse is not returned by the justice 
another traverse may be filed nunc 
pro tunc in the circuit court. Way- 
man v, Taylor, 1 Dana (Ky.) 527. (3) 
But in the absence of a bond there is 
no presumption that a traverse was 
filed. Neale v. Sheets, 5 KyL 121, 
127. (4) And, although a bond was 
given, if it is affirmatively shown 
that no traverse was filed before the 
justice it cannot be filed nunc pro 
tune in the circuit court. Burchett 
v. Blackburn, 4 Bush (Ky.) 553. 

81. Burchett v. Blackburn, 4 Bush 
(Ky.)* 553. 

82. Burchett v. Blackburn, 4 Bush 
(Ky.) 553 

[a] The traverse must be filed 
within three days after the finding 
and in computing this time the day 
of the finding must be_ included. 


Claxton v. Suter, 13 KyL 973. 

83. Tolbert v. Young, 172 Ky. 269, 
189 SW 209; Belcher vy. Barrett, 4 
Metc. (Ky.) 307. 
beds Mosler v. Tanner, 13 KyL 

[a] Appearance a sufficient join- 


der of issue.——As the statute which 
requires a joinder of issue on traver- 
sees provides no form for such join- 
der, the provision is satisfied by the 
appearance of the traversee who re- 
cites before the jury the verdict 
brought by the court below. Tolbert 


iv. young, 172 Ky 269, 189 SW 209. 


aa Neale v. Sheets, 5 KyL 121, 

86. Belcher v. Barrett, 4 Mete. 
(Ky.) 307; Beauchamp v. Morris, 4 
Bibb (Ky.) 312; Davis v. Lamb, 12 
KyL 685. 

87. Atkinson v. Stansberry, 131 
Ky. 249, 114 SW 1196. 

88. Belcher v. Barrett, 4 Metce. 
(Ky.) 307; Smith v. White, 5 Dana 


(Ky.) 376; Sinclair v. Sanders, 3 J. J. 
Marsh. (Ky.) 303; Todd v. Bates, 3 
eS ie 100; Price v. Gatt, 5 Ky. 

p 

[a] Where only one offense is 
found against defendant by the in- 
quest, the trial on the traverse is 
limited to this offense notwithstand- 
ing both a forcible entry and a forci- 
ble detainer are charged in the war- 
rant. Cammack v. Macy, 3 A. K. 
Marsh, (Ky.) 296. 

[b] No new cause of action can 
be introduced. Powers v. Suther- 
land, 1 Duv. (Ky.) 151. 

{c] The court should not dismiss 
as to one defendant on trial of the 
traverse as the trial thereby be- 
comes different from that tried be- 
fore the justice. Pearce v. Cooper, 
9 KyL 933. 


wren Smith v. White, 5 Dana (Ky.) 
[al Evidence held relevant.t—On 


a traverse of the finding of a jury 
in the country, a commissioner’s deed 
of partition, by which the premises 
in contest were assigned to traverse, 
may be admitted as evidence to es- 
tablish boundary and elucidate pos- 


session. Gasney v. Downton, 3 Ky. 
Op. 631, 
90. Beauchamp v. Morris, 4 Bibb 


(Ky.) 312. 
Ae Dibble v. Porter, 1 Duv. (Ky.) 


92. Alderson y. Trent, 79 Ky. 259, 
2 KyL 248; Smith v. Dedman, 2 Bibb 


(Ky.) 575; Neale v. Sheets, 5 KyL 
LIE, 
93. Garrett v. Phillips, 5 Ky. Op. 


622. 

94. Alderson v. Trent, 79 Ky. 259, 
2 KyL 248. 

[a]. Reasonable value of rents 
and profits.—‘‘Civ. Code Prac., § 464, 
provides that if the traverser in 
forcible entry and detainer fail to 
prosecute his traverse with effect, he 
and his surety on his bond shall be 
liable for damages for withholding 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sufficient, although not executed by the principal.® 
The bond must be taken by the justice and not by 
the judge of the circuit court before whom the 
traverse is tried,°® and must be approved by him,%? 
although it is: not necessary that a statement to 
that effect should appear in the bond itself.9% If 
the bond is defective the traverser should be al- 
lowed to execute a new and sufficient bond within 
a reasonable time to be fixed by the court,®® and if 
it misrecites the date of the inquisition the pro- 
ceedings should not be dismissed but the traverser 
should be permitted to introduce evidence to iden- 
tify the inquisition and reacknowledge the bond. 
Upon filing the traverse bond the justice must stay 
all further proceedings on the inquisition and return 
the papers and proceedings or a transcript thereof 
to the cireuit court.2 Plaintiff having selected his 
adversary and executed a traverse bond to him, he 
is estopped to deny that the finding was for plain- 
tiff in the country.2 The traverse bond reciting 
that the traverse has been filed estops the traverser 
to deny that he traversed the inquisition.* The cir- 
euit court cannot release a surety on the traverse 
bond for the purpose of making him a witness and 
take another bond. It is not a defense to a 
traverse bond executed by defendant that plain- 
tiff had no title to the property as the title is 
not involved.® 

[§ 185] c¢. Waiver of Defects and Irregularities. 
The filing of the traverse puts in issue the truth 
of the inquisition and is a waiver of all defects and 
irregularities in the form of the inquisition’ or 
in the warrant;® but it is not a waiver of defects 
of substance ® such as affect the jurisdiction of the 
court 2° or where the inquisition is so defective 
that no judgment could be rendered thereon by the 
justice.1+ 

[§ 186] 6. Restitution.1? Restitution cannot be 
the possession, as well as reasonable 
expenses of the traverse. [It was 


held that] in an action on such bond, 
the traverser was liable for the rea- 
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Syobank Je J. Marsh: 
Barret v. Chitwood, 
bee Kirk v. Taylor, 8 B. Mon. (Ky.) 


, 
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awarded unless the proceeding is brought under a 
statute expressly authorizing it,!3 but some statutes 
provide that the justice who holds the inquisition 
may restore the injured party to possession.1+ ‘To 
authorize a judgment of restitution the verdict on 
the inquisition must find such an estate or interest 
in plaintiff as to bring him within the provisions 
of the statute.® If the inquisition is traversed, 
restitution cannot be awarded until the traverse is 
tried and determined against defendant by another 
jury.1® Technical irregularities in the form of 
judgment for restitution entered on the trial of 
the traverse will not invalidate it if it conforms 
substantially to the statute,!7 and a clerical error 
in failing to provide for restitution in entering up 
the judgment may be corrected by the court at a 
subsequent term.1§ 

[§ 187] 7. Appeal and Certiorari. In the ab- 
sence of statute, summary proceedings before jus- 
tices for forcible entry and detainer cannot be re- 
viewed by appeal,!® but may be reviewed by cer- 
tiorari.2° Certiorari will not lie until after the find- 
ing of the inquisition,2! but the proceedings may 
be removed at any time thereafter.22. The certiorari 
merely brings up the record for inspection and the 
facts found by the jury cannot be tried anew.22 In 
a few jurisdictions an appeal from the inquisition 
is allowed by statute,2* and where an appeal can 
be taken and on that appeal jurisdictional ques- 
tions as well as those arising on the merits can 
be fully disposed of, a certiorari should not be al- 
lowed unless circumstances exist which show that 
failure of justice will result from denying it.25 An 
appeal can be taken only after the entry of the 
judgment or final order of the justice.26 An appeal 
will not lie from a judgment on a traverse in the 
superior court where the judgment is merely for 
damages and costs and there is no judgment for 


(Ky.) 38; 
2 Bibb (Ky.) 


cient in form). 
18. Norton vy. 4. =JSe Jie 
Marsh. (Ky.) 12. 
19. Martin v. Richardson, 15 SW 


Sanders, 


sonable value of the rents and profits 
of the land illegally detained.” 
Caldwell v. McVean, 119 Ky. 30, 82 
SW 992, 26 KyL 948. ; 

95. Smith v. Turley, 3 Bibb (Ky.) 


188. 

96. Holeman v. Carneal, 2 A. K. 
Marsh. (Ky.) 602; Jack v. Carneal, 
2 A. K. Marsh. (Ky.) 518. See also 
Evans v. Cleaver, 29 SW 29, 16 KyL 
499 (the bond given on a traverse of 
an inquisition of forcible entry or 
detainer to carry the case to the cir- 
cuit court binds the appellant to pay 
for withholding the possession dur- 
ing the pending of the traverse in 
either the circuit court or court of 
appeals and the reasonable expenses 


of the traversee in defending the 
traverse). 
97. See cases supra note 96. __ 
98. Smith v. Dedman, 2 Bibb 


(Ky.) 575; Stillwell v. Harris, 1 A. K. 
Marsh, (Ky.) 342. 


99. Alderson v. Trent, 79 Ky. 259) 
2 KyL 248; Marshall v. Mills, 10 
KyL 722. 


1. Wilson v. Sanders, 5 J. J 


Marsh. (Ky.) 288; Norton v. Sanders, 
5 J. J. Marsh. (Ky.) 287. 
2. Wayman v. Taylor, 1 Dana 


(Ky.) 527; Smith v. Dedman, 2 Bibb 


Ky.) 575. 
‘ 3 Garrett v. Phillips, 5 Ky. Op. 
624. 

4, Wayman v. Taylor, 1 Dana 
Ky.) 527. 
ee tuolewan v. Garneal, 2 A. K. 
Marsh. (Ky.) 602; Jack v. Carneal, | 
2 A. K. Marsh. (Ky.) 518. 

G. Caldwell v. McVean, 119 Ky. 


30, 82 SW 992, 26 KyL 948. 
7, Breckinridge v. Quertemus, 4 


Dana (Ky.) 493; Swartzwelder v. 18h. 


8. Williamson v: Boucher, 7 J. J. 
Marsh. (Ky.) 252; Rowe v. Powell, 4 
Je JeuMarshy (Kz) 41533) Carpenter Vv. 
Shepherd, 4 Bibb (Ky.) 501; Wolford 
v. McDowell, 14 KyL 896. 

9. Todd v. Bates, 3 Bibb (Ky.) 


100; Peo. v. Wilson, 13 HowPr (N. 
Y.) 446. 

10. Peo. v. Whitney, 1 Thomps. 
Suey (NY ebse. 

Lincs Dodd thas Bates. 8 Bibby (ky) 
100; Gayle v. Overton, 1 J. J. Marsh. 
(Ky.) 549. . 

12. In ‘criminal prosecution see 
supra § 34. 

13. Blythe v. Wright, 2 Ashm. 
(Pa.) 428. 

[a] The Colorado forcible entry 


statute which is like that of Richard 
II and not that of Henry VI gives 
no right of restitution to a tenant 
forcibly evicted by one having a bet- 
ter title. Rudolph v. Thompson, 66 
Cololp9s hae AP eaAbW. 


14. Mitchell v. Fleming, 25 N. C. 
123: 

[a] In Vermont, under a statute 
which is based on the statute of 


Henry VI relating to forcible entry 
and detainer, the party forcibly put 
out of possession even by one who 
has title and right of entry is en- 
titled to restitution. Dustin v. Cow- 
dry, 23 Vt. 631. : 

4° Mitchell v. Fleming, 25 N. C. 
175; Sherrill. vy.) Nations,;23) NVC, 
$25. 

Blythe v. Wright, 2 Ashm. 
(Pa.) 428. 

T7aewneatley-"y. “Price) 3) JS. 
Marsh. (Ky.) 167, 168 (a judgment 
that “it is considered by the court, 
that the traversee, have the bene- 
fit of the writ of restitution” is suffi- 


248, 12 KyL 804; Freeman vy. Ogden, 
17 AbbPr (N. Y.) 326 note [aff 40 
Ne VY, (1050) Griffin vy. Griftin,s 7s Ne 


CP3304;) Griffin” vi) Grifiini61 -Nj1@ 
ate Sherrill Gv. soNations; 123) aN» oG3 
20. Holmead v. Smith, 12 F. Cas. 


No. 6,630, 5 Cranch C. C. 343; Griffin 
v. Griffin, 71 N. C. 304; Sherrill v. 
Nations, 23 N. C. 3265. 

[a] A bond for costs is not nec- 
essary on certiorari unless required 


by statute. Smith v. Williamson, 11 
Nis) Ly Sbe 
215 


Haines v. Backus, 4 Wend. (N. 
Wye 213% 

22. Peo. v.,Covill, 20 Hun (N. Y.) 
460 (holding further that, although 
defendant has traversed the inquisi- 
tion, it is not necessary to wait un- 
til proceedings on the traverse be- 


fore the justice have been com- 
pleted). . 
ase Griffin’ Ww. Grifin wale: 


04. 

[a] A traverse cannot be filed in 
the circuit court on certiorari to re- 
try the findings of the jury on the 


inquisition. Sherrill v. Nations, 23 
IN-NC O20 
24. Farrell v. Taylor, 12 Mich. 


113; Koster v. Van Schaick, 11 Daly 
CN.” VY.) 206, 929 INY CivyProe' 336, “64 
HowPr 100; Lewis v. Hoffman, 5 NY 
CivProce 141. 

fa] Under the New York statute 
the appellant at the time of serving 
his notice of appeal must pay the 
costs of the proceeding. Lewis v. 
Hoffman, 5 NYCivProe 141. 


25. Farrell v. Taylor, 12 Mich: 
del 3); 
| 26. Lewis v. Hoffman, 5 NYCiv 
Proce) Lat. 
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restitution,” and an order granting a new trial on | a traverse is not appealable.?® 
V. SPECIAL PROCEEDINGS AGAINST INTRUDERS AND TRESPASSERS 


[§ 188] In some states there are special statu- 
tory proceedings for the ejection of intruders °° or 
trespassers.°° 

In Georgia, where the parties have made the re- 
quired affidavits, the issue to be determined is not 
title but defendant’s good faith in claiming the 
right to go upon the land.*! | He need not show a 
title paramount to that of plaintiff, although title 
has been held admissible as evidence of the right of 
possession 3 or as tending to show good faith.* 
Recovery from a mere intruder can be had upon 
prior possession alone.*® On the other hand it will 
be sufficient to defeat proceedings of this character 
if defendant shows a claim in good faith of right 
to possession of the land in suit,®® since the statute 
applies only to intruders or squatters entering in 
bad faith without claim of right.37 Plaintiff’s affi- 
davit must be sufficiently certain in describing the 
land to enable the sheriff to identify the premises.*® 
When made, defendant must tender the sheriff the 
counter-affidavit required by statute within three 
days or he will be turned out,®® and after the time 
has expired and there has been a proper eviction 
it will be too late to file the counter-affidavit unless 
the delay has been caused by some misconduct of 
the sheriff.49 On the other hand it has been held 
that the counter-affidavit may be filed after the 
expiration of the statutory period provided defend- 
ant was left in possession by the sheriff and the 
affidavit was filed prior to actual evictment.*! It 
is not necessary for the counter-affidavit to follow 
the statute literally.42 However, it has been held 
that defendant will not be allowed to tender a de- 
fective affidavit to retain possession under it and 


27. Norton v. [a] 


Marsh. (Ky.) 396. 


Sanders), 3) J.) Je! 


An attorney at law is not 
such an agent, without special ap- 
as would authorize him 


on a decision against him tender a sufficient affidavit 
to protect his possession ;** and it has further been 
held that no provision is made in the statutes by 
which any amendment of the affidavit will be per- 
missible.44 Where a counter-affidavit has been in- 
terposed and the papers returned to the superior 
court for trial, the. counter-affidavit should not be 
dismissed because of defendant’s nonappearance on 
the call of the case.*® After a verdict for plaintiff, 
it is error to award a new trial where there is 
no evidence that plaintiff in good faith claimed a 
legal right to the possession of the land.#® And 
where, in proceedings for eviction of an intruder, 
no legal counter-affidavit was filed, but on trial ver- 
dict was rendered for plaintiff and motion for new 
trial was overruled and defendant brought error, 
he had no standing to contest the right of posses- 
sion, nor any right to a judgment on the merits, 
but the judgment shouid be set aside and counter- 
affidavit dismissea.** 

In New York under a statute which provides that 
land can be recovered by summary proceedings, 
where a person, who has squatted upon, or has in- 
truded into, land without the permission of the 
person entitled to the possession, has continued 
without the permission of the latter, the only ques- 
tion to be determined is ‘‘Did the respondent gain 
possession of the premises as an intruder?’’48 The 
petitioner can prevail only where it is shown that 
defendant has intruded or squatted upon the prem- 
ises without permission of the person entitled there- 
to.49 If one sought to be dispossessed has entered 
lawfully no notice to leave can thereafter render him 
subject to the provisions of the statute5® <A 


44. Cardin v. Standly, 20 Ga. 105. 
45. Yancey v. Karwisch, 129 Ga. 
788, 59 SE 777 (holding further that, 
where, in proceedings to eject a tres- 


Montgomery 


e may 


28. Peo. v. McManus, 47 N. Y. 661. | pointment, 

29. Ga. Civ. Code § 4808; N. Y.|to make the affidavit. 
Code Civ. Proc. § 22, § 32. v. Walker, 41 Ga. 681. 

30. S. C. Civ. Code, §§ 2972-2974. {[b] A justice of the 

31. Thompson v. Glover, 120 Ga. 


440, 47 SE 935; Lane v. Williams, 114 
Ga. 124, 39 SE 919; Coffey v. Pace, 
106 Ga. 293, 32 SE 115; Thorpe vi 
Atwood, 100 Ga. 597, 28 SE 287; 
Durden v. Clack, 94 Ga. 278, 21 SH 
521; Pratt v. Fountain, 73 Ga. 261; 
Nichols v. Chandler, 46 Ga. 479; 
Russel v. Chambers, 43 Ga. 478; Mc- 
Han v. Stansell, 39 Ga. 197; Murdock 
v. Miller, 21 Ga. 368; Poulan v. Sel- 
lers, 20 Ga. 228. 

32. See cases supra note 31. 

83. Poulan v. Sellers, 20 Ga. 228. 

34. Lane v. Williams, 114 Ga. 124, 
39 SH 919; Foreman’y. Pelham, 8 Ga, 
A, 822, 70 SE 158. 

‘35. McKay v. Kendrick, 44 Ga. 
607; Tison v. South Georgia R. Co., 
8 Ga. A. 91, 68 SE 651. 

[a] Who is a mere intruder. 
“Where parties having possession of 
jand made a formal surrender there- 
of, evidenced by writing, and after- 
ward, in direct contravention of such 
surrender, entered on the land, they 
were intruders, and subject to the 
proceedings provided for by’ the 
statute. Baker v. Downing, 69 Ga. 
746. : 

36. Stilwell v. Watkins, 135 Ga. 
149, 68 SE 1114; Thompson v. Glover, 
120 Ga. 440, 47 SE 935; Lane v, Wil- 
liams, 114 Ga. 124, 39 SE 919. 

“The question is not does he have 
a right but does he in good faith 
elaim it.” Sheats v. Blair, 7 Ga. A. 
272, 66 SE 812. 

37. Sheats v. Blair, 7 Ga. A. 272, 


‘cient to show that affiant 


66 SE 812. 
38. Orme v. King, 60 Ga. 5238. 


administer the oath to the person 
making the affidavit to eject an in- 
a Collins v. Rutherford, 388 Ga, 

89. Sheats v. Blair, 7 Ga. A. 272, 
66 SE 812. 

[a] By whom made.—A husband 
against whom a proceeding has been 
instituted as an intruder may make 
and tender to the sheriff a counter- 
affidavit that he is in possession in 
right of his wife and as her agent, 
so as to make an issue for trial of 
the right of possession. Jackson vy. 
Dickson, 73 Ga. 126. 

{[b] A sheriff may administer the 
oath to the person making the coun- 
ter-affidavit. Simpson v. Wall, 41 
Ga. 105. 

[c] Counter-affidavit insufficient 
to show good faith.—In a proceeding 
under Civ. Code (1910) § 5380, for 
eviction of an intruder, where plain- 
tiff’s affidavit was sufficient, a coun- 
ter-affidavit, alleging that defendant 
was, after action brought, agent of 
his wife and as such in possession 
of the premises, but that since then 
his wife had sold the premises to 
one now in possession, was insuffi- 
“does in 
good taith claim the legal right to 
possession.” Stephens v. Mathis, 
142 Ga. 117, 82 SE 520. & 

40. Montgomery v. Walker, 41 Ga. 
681; Simpson v. Wall, 41 Ga. 105. 

41. Sheats v. Blair, 7 Ga. A. 272, 
66 SE 812. 

42. Pratt v. Fountain, 73 Ga. 261; 
Paige v. Dodson, 46 Ga. 223. 

43. Hass v. Gardner, 36 Ga. 477. 


passer from certain land, the court 
dismissed defendant’s counter-affida- 
vit for his nonappearance, no case 
was thereupon left to be tried, and 
it was improper to permit plaintiff 
thereafter to proceed to introduce 
evidence and take a verdict and judg- 
ment). 

46. Turner v. Barfield, 48 Ga. 267. 

47. Stephens v. Mathis, 142 Ga. 
117, 82 SE 520. 

48. Lincoln Trust Co. v. Hutchin- 
son, 65 Mise. 590, 120 NYS 811; 
O’Donnell v, McIntyre, 41 Hun (N. 
W100. 

49. Smith v. Smith, 174 NYS 747; 
Cipperly v. Cipperly, 104 Misc. 434, 
172. >NYS- 3561; Lincotn) »eTrust> Co.Sv. 
Hutchinson, 65 Mise. 590, 120 NYS 
111; Slater v. Waterson, etc., Amuse- 
ment Co., 58 Misc. 215, 109 NYS 50. 

[a] Who is not an intruder.— 
Where husband and wife are living 
together upon (1) premises owned by 
her he was not an ‘intruder or squat- 
ter,” within Code Civ. Proc. § 2232 
subd 4, or in view of the common 
law, and wife’s petition thereunder 
to oust him would be dismissed, al- 
though alleging that his permission 
to occupy premises had been revoked 
on due notice. Cipperly v. Cipperly, 
104 Mise. 434, 172 NYS 351. (2) A 
son who lived with his mother with 
her consent did not become a “‘squat- 
ter’ within the statute after her 
death, although the property was de- 
vised to others. Smith y. Smith, 174 
NYS 747. 

50. Lincoln Trust Co. v. Hutchin- 
son, 65 Misc, -590,.120, NYS: 111; 
Stockwell v. Washburn, 59 Misc. 543, 
111 NYS 413. san 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mere denial of the plaintiff’s claim that he 
was entitled to possession of the premises as 
a lessee raises no issue involving the title to real 
estate such as will deprive an inferior court of 
Jjurisdiction.5+52 In support of plaintiff’s claim of 
title derived from the state, the letters patent which 
were the source of such title were admissible in the 


absence of any proof or claim of defect therein.®?’ 


A stay cannot be had on appeal from an order that 
a warrant be issued to dispossess defendant in 
proceedings based on this statute unless proceedings 
were instituted for nonpayment of rent.54 

In South Carolina it has been held that the pro- 
ceeding may be instituted by the owner’s agent 
and manager,®> and the service.of notice to quit is 
not necessary to give jurisdiction to the justice be- 
fore whom the proceedings are pending.®* An affi- 


* FORCIBLY.’ By the use of force;? in a ft 
ble manner;* so as to exert force.* 

FOR COLLECTION.’ 

FOR COSTS AND DISBURSEMENTS. The 
‘statutory costs and disbursements taxable in favor 
of the prevailing party in a civil action.® 

FOR DEPOSIT.’ : 

FORE-AND-AFT TREE. A tree in a boundary 
line with chops on the sides indicating the direction 


FORCIBLE ENTRY AND DETAINER—FORECLOSURE 


[26C.J.], 887 


davit showing that the land is situated in a certain 
county and in possession of a trespasser will give 
a magistrate of that county jurisdiction to serve no- 
tice on the trespasser to quit.57 This notice need 
not designate the time within which a trespasser 
must quit, and if after the time limited by statute 
he refuses to quit, the magistrate shall then issue 
his warrant to a sheriff or constable requiring him 
to forthwith eject such trespasser.°8 On appeal 
from a magistrate’s order overruling . demurrer to 
his jurisdiction in proceedings to eject trespassers 
on the ground that no notice to quit had been served, 
reversing the judgment of the magistrate, and 
granting a new trial, it is the duty of the magis- 
trate to grant the parties another hearing, and not 
to dismiss.®? 


of the line.® ‘ 
FORECLOSE.® To bar; to shut owut.1° Used 
of the process of destroying an equity of redemp- 
tion.11 In its popular significance, to enforce by 
any form of legal proceeding.1” 
FORECLOSURE.'? A process in chancery by 
which all further right existing in a mortgagor to 


| redeem the estate is defeated and lost to him, 
| and the estate becomes the absolute property of the 


51-52. Peo. v. Kelsey, 82 Misc. 
491, 144 NYS 185. 

53. White v. Lancraft, 148 App. 
Div. 692, 132 NYS 1016. 

54. Smith v. Smith, 174 NYS 747. 

55. Bradley v. Bell, 34 S. C. 107, 
12 SE 1071. 

56. Cotton v. Johnson, 71 S. C. 


-413, 51 SE 245. 
57. Sires v. Moseley, 60 S. C. 504, 


39 SE 7. 

58. Sires v. Moseley, 60 S. C. 504, 
hss Die 

59: ©otton! ‘v.* Johnson, 71°'S. C. 


413, 51 SE 245. 

1. See also Forcible ante p 796. 

In statutes punishing escape see 
Escape § 14. 

2. Standard D. 

[a] “‘Forcibly’ doing an act is 
merely doing an act with force.” 


U. S. v. Bachelder, 24 F. Cas. No. 
14,490, 2 Gall, 15, 19. 

3. Standar D. See also U. S. v. 
‘Gordon, 25 F. Cas. No.. 1,364, 1 
MCranch C. C. 81. 

[a] “Violently” not synonymous. 


—Peo. v, Jones, 263 Ill. 564, 567, 105 
NE 744. 

4. Standard D. See Bridgewater, 
ete., Plank Road Co. v. Robbins, 22 
Batb. (N. Y.) 662, 667. 


[a] “Forcibly passing.’”’? — Cam- 
‘den, ete., Turnp. Co. v. Fowler, 24 
INGA SUPE 205, 208. 


5. See For ante p 792 text and 
note 95. | 

6. Brown v. Fitcher, 91 Minn. 41, 
43, 97 NW 416 (a term with a settled 


‘and technical meaning). See also 
‘Costs § 2. 

7. See For ante p 792 text and 
note 1. 


In connection with bank paper see 
Banks and Banking § 313; Bills and 


Notes § 547. 
; 8. Belaing v. Hebard, 103 Fed. 
532, 537, 48 CCA 296. ‘See generally 


Boundaries 9 C. J. 145. 
9. See also Foreclosure post this 


page 

y 10. Black L. -D. [quot Suu Vv. 
Robertson, 191 Fed. 733, 737]; 
Bouvier L. D. [quot Matthews Vv. 


Deason, (Tex. Civ. A.) 200 SW 855, 


857). 
11. Bouvier L, D. [quot bn Sel 
(Tex. Civ. A.) 20 Sw 


v. Deason, 
Grandin v. Hurt, 80 Ala. 116, 117. 


855, 857); 
12. 
Foreclosure of: 


13. 


; Agricultural 
§ 99. 


Agistor’s lien see Animals § 68. 
lien see Agriculture 


Annuity mortgage see Annuities § 42. 

Assessment lien for municipal im- 
provement see Municipal Corpora- 
tions [28 Cyc 1224]. 

Building and loan company mortgage 


see Building. and Loan Association | 


§§ 82-93. 

Chattel mortgage see Chattel Mort- 
gages § 486. 

Church mortgage see Religious So- 
cieties [34 Cyc 1163] 

Cotenant’s lien on common property 
see Tenancy in Common [88 Cye 
96]. 

Factor’s lien for compensation see 
Factors § 108. 

Foreign corporation mortgage 
Corporations § 4028. 

Homestead mortgage see Homestead 
{21 Cye 622): 

Innkeeper’s lien see Innkeepers [22 
Cye 1092]. 

Laborer’s lien see Master and Serv- 
ant [26 Cyc 1073]. 

Landlord’s lien for rent see Land- 
lord and Tenant [24 Cyc 1277]. 
Leasehold mortgage see Landlord 

and Tenant [24 Cyc 989]. 

Lien generally see Liens [25 Cyc 

81 


see 


eat lien see Logging [25 Cyc 
15 A 
Mechanic’s lien see Mechanics’ Lien 
E22 Cy. ersl7 I 
Mining lien see Mines and Minerals 
C2TICVEGRR9i.* 
Mortgage on: 
Land securing loan of county funds 
see Counties § 291. 
Railroad property see Railroads 
[33 Cye™562)]. 
Real property by: 
Action or suit see Mortgages [27 
CvyerPol i). 
Entry or writ of entry see Mort- 
gages [27 Cyc 1439]. 

Exercise of power of sale see 
Mortgages [27 Cyc 1449]. 
Street railroad property see Street 

Railroads [36 Cyc 1443]. 
Vessel see Shipping [36 Cyc 53]. 
Ward’s property see Guardian and 

Ward _[21 Cye 150]. 

Pledge: 
Cone aELY. see Pledges [31 Cyc 
883 
Of corporate stock see Corporation 
§ 1127. 


Purchaser’s lien: 

Generally see Vendor 
chaser [39 Cyc 2041]. 

For reimbursement of money paid 
at tax sale see Taxation [37 Cyu 
1534]. 

Remainderman’s mortgage 

tates § 160. 

Right of redemption from tax sale 

see Taxation [37 Cyc 1392]. 

Seller’s lien: 

Generally see Sales [35 Cyc 492]. 

Unconditional sale see Sales [35 
Cyc 708]. 

Tax lien: 

ReteOo TEE see Taxation [37 Cyc 

Of municipal corporation see Mu- 
nicipal Corporations [28 Cye 
1718]. 

Vendor’s lien: 

Generally see Vendor and Pur- 
chaser [39 Cyc 1847]. 

Proper decree in bill for specific 
performance see Specific Per- 
formance [36 Cyc 792]. 

Warehouseman’s lien see Warehouse- 

men [40 Cyc 460]. 

Waterworks mortgage see Waters 


and Pur- 


see Es- 


. See also Hatch 
11 F. Cas. No. 209, 2 
152; Sichler v. Look, 93 Cal. 
600, 29 P 220, 222; Goldtree v. Mc- 
Alister, 85 Cal. 98, 23 P 207, 210, 24 
P 801; Goodman vy. White, 26 Conn. 
317, 322; Palmer v. Mead, 7 Conn. 
149, 152; Jennings v. McKay, 19 Kan. 
120, 122: Lindgren v. Lindgren, 73 
Minn. 90, 75 NW 1034, 1036; Laroc- 
que v. Chapel, 63 Minn. 517, 65 NW 
941, 942; Gillitt v. McCarthy, 34 
Minn. 318, 319, 25 NW 687; Duncan 
v. Cobb, 32 Minn. 460, 21 NW 714, 
715; Beal v. White, 28 Minn. 6, 8 
NW 829, 830; Butte First Nat. Bank 
v. Bell Silver, ete., Min. Co., 8 Mont. 
32, 19 P 403, 410 [aff 156 U. S. 470, 
15 SCt 440, 39 L. ed. 497]; Clough 
v. Rowe, 63 N. H. 562, 3 A 314, 315; 
Colt*yv. Phenix By ins? Conno4 N.oye 
595, 597; North Dakota Horse, etc., 
Co. v. Serungard, 17 N. D. 466, 117 


NW 453, 460, 138 AmSR 717, 29 
LRANS 508. 
{a] Other definitions.—(1) “A 


proceeding in chancery by which 
the mortgagor’s right of redemption 
of the mortgaged property is barred 
forever.” Bouvier lL. [quot 


Springfield F. & M. Ins. Co. v, Phil- 
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888 [26C.J.] 


mortgagee.'> 


liens.17 


FOREGOING. Antecedent;18 


Phrases: 
ticles,’’ 71 
pages,’’ 78 
moles 


“foregoing part. of 


FOREIGN.?§ 


lips, 16 KyL 390, 394]. (2) ‘A legal 
proceeding to extinguish the equity 
of redemption.” Arrington v. Lis- 
com, 34 Cal. 365, 376, 94 AmD 722. 
(3) “The appropriate relief in equity 
upon default in the payment of 
money secured by mortgage.” Dows 
v.. Chicago, etc., R. Co., 7 F. Cas. No. 
1,048. (4) “Any proceeding by 
which the mortgagor’s equity of re- 
demption in the property is cut off 
beyond possibility of recall.” An- 
sonia Bank’s App., 58 Conn. 257, 260, 
18 A 1030, 20 A 394. To like effect 
Goldtree v. McAlister, 86 Cal. 93, 23 P 
207, 210, 24 A 801. (5) “A remedy by 
which the property covered by the 
mortgage may be subjected to sale 
for the payment of the demand for 
which the mortgage stands as se- 
curity.” Flanders v, Aumack, 32 Or. 
19, 29, 51 P 447, 67 AmSR 504 [quot 
Williams v. Wilson, 42 Or. 299, 304, 
ROw Pe 10816 95 cAmSR 745]. 

{b] “Law day” synonymous.— 
Murray v. O’Brien, 56 Wash. 361, 
105 P 840, 844, 28 LRANS 998. 

15. Black Igy 1. 

16. selec. iL DD: 

17%. Black LD, 

18. Century D. 

{aJ] In a tariff act.—In re Cruik- 
shank, 54 Fed. 676, 677. 

19. Century D. See also 
v. Cummings, 15 Ill. 449, 451. 


Jackson 


20. Century D. [quot Reg. v. St. 
Louis, 1 CanCrCas 141, ah 

21. International, etc., eOOw Ne 
Bland, (Tex. Civ. A.) 181 Row 504, 
50D. 

92. In re’ Pfleiger, 254 Fed. 511, 
Sy eae 

235. Prothro v. Word, 45 Ga, +330, 

24. Colman v. Shattuck, 2 Hun 


Nee) 49725025 
25. Ivey v. State, 4 Ga. A. 828, 
62 SE 565, 566. 
26. Sharon v. Sharon, 79 Cal, 633, 
640,22 P 26,131: 
27. In re Opinion of Justices, 114 
Me. 557, 568, 95 A 869. 
28. Foreign: 
Acknowledgement see Acknowledge- 
ments §§ 126-129. 
Administration see Executors 
Administrators § 2670. 
Administrator see Hxecutors and Ad- 
ministrators § 2670. 
Affidavit see Affidavits § 38. 


and 


Assignment see Assignments for 
Benefit of Creditors § 175. 
Association see Beneficial Associa- 


tion § 38. 
Attorney see Contempt § 54. 
Bank see Banks and Banking § 17. 
Bill see Bills and Notes § 8. 
Born see Aliens § 3. 
Coin see Customs Duties § 165. 
Commerce see Commerce § 3, 
Contract see Contracts § 19. 
Corporation see Corporations § 3922. 
Courts see Ambassadors and Con- 


going before in 
time, or place, or in a series;!® preceding.?° 

“‘As provided for in the foregoing ar- 
‘‘foregoing exemption,’’ 2? 


‘‘foregoing provisions,’’ 7 
statement,’’ 2° ‘‘the foregoing petitions.’ 27 

A term used in various senses,?® 
and variously defined as belonging to another na- 
tion or country ;*° belonging to or relating to another 
sovereignty or dominion;*! belonging to ,or subject 
to another jurisdiction;*? that which belongs to an- 
other country;** that which is out of a certain 


FORECLOSURE—FOREIGN 


It is also ap- 


“‘foregoing 
assessment 
“‘foregoing 


the 


erty goes.*! 


suls §§ 42-46. 
Divorce see Divorce §§ 824-851. 
Document see Evidence § 1022. 
Domicile see Domicile § 5 et seq. 
Exchange see Bills and Notes § 8. 
Executor see Fxecutors and Admin- 
istrators § 2670. 
Forum see Conflict of Laws § 4 et 


seq; Contracts § 19; Forum post 
Guardianship see Guardian and 
Ward [21 Cyc 263]. 
Insurance see Insurance [22 Cyc 
Salil 


[23 Cye 


Jury see Juries [24 Cyc 95]. 

Mail see Bills and Notes § 921. 

Minister see Ambassadors and Con- 
suls § 1. 

Note see Bills and Notes § 8 

Patent see Patents [30 Cyc 835, 864, 
95,1). 

Receivership see Railroads [33 Cyc 
633]; Receivers [34 Cyc 484]. 

Society see Beneficial Associations 
§ 3 


Judgment see Judgments 
1544]. 


Sovereign see Abatement and Re- 
vival § 230. 
Statute: 
Construction of see Statutes [36 
Cyc 11038]. 
Evidence as to see Statutes [36 
Cyc 1252). 
Executive construction see Stat- 


utes [36 Cyc 1142]. 
How uence see Statutes [36 Cyc 
1240]. 


Presumptions in construing see 

Statutes [86 Cyc 1154]. 
Will: 

Construction of see Wills [40 Cyc 
1382]. 

Probate of: 
Generally see Wills [40 Cye 

Orel 

Admissibility, weight, or suffi- 


ciency of evidence as to see 
Wills [40 Cye 1292]. 

As annulling ancillary letters 
of administration previously 
granted see Eixecutors and Ad- 
ministrators § 2682. 

Conclusiveness of proceeding see 
Wills [40 Cye 1374]. 

Necessity for petition on appli- 
cation for see Wills [40 Cye 
1266]. 

Time for Wills [40 Cyc 
1256]. 

Witness: 

Absence of ‘as ground for con- 
tinuance see Continuances § 59 
et seq. 

Compensation or mileage for at- 
tendance see Witnesses [40 Cyc 
2188]. 

Mode of testifying whén unable 
to speak or understand PEnglish 
see Witnesses [40 Cve 2413]. 

Right to compel attendance see 
Witnesses [40 Cyc 2161], 


see 


| ete.;°4 that which is strange.*® 
of ‘‘domestic,’’?® and is frequently used as the op- 
posite of ‘‘domestic.’’ %* 
used in relation to countries in a political sense, 
the term refers to the jurisdiction or government 
of the country.*® 
to countries outside of the United States, but also 
to the different. states within the United States, 
so far as their relation to each other is 

Foreign attachment. 
common to give the name ‘‘foreign attachment’’ to 
an attachment against a nonresident or his prop- 
erty,*° which has been defined as a process by which 
the property (lying within the jurisdiction of the 
court) of an absent or nonresident debtor is seized, 
in order to compel his appearance, or to satisfy the 
judgment that may be rendered, so far as the prop- 
But the term ‘‘foreign attachment’’ 
more properly belongs, in some jurisdictions, to the 


The term is also loosely applied to | state, country, county, liberty, manor, jurisdiction, 
any of the various methods, statutory or otherwise, 
known in different jurisdictions, of enforcing pay- 
ment of the debt secured by a mortgage, by taking 
and selling the mortgaged estate.1® 
plied to proceedings founded upon some other 


It is the correlative 


As a general rule when 
The term is applicable not only 


concerned.*? 
In some jurisdictions it is 


gute 

30. Cherokee Nation v. Georgia, 5 
Pet) <U.S:)1, 37,28. ed: 253 URNS: 
v. The Pilot, 50 Fed, 437, 439, 1 CCA 


523. 
Bigley v. New York, etc., SS. 
Co., 105 Fed. 74, 76. 

S22.) Ue Shove “Pies Pilot bom nea: 
43%, 439, 1 (CCA (523. 

33. Bouvier L, D. [quot Borough 
New brode.. 7tPas Co.) 221522305 To 
like effect Cowell v. State, 16 Tex. 
A. 57, 

34 Sweet L. D. 

35. Bouvier L. D. [quot Borough 
Vee Brodey. (2 Pate Cons 2 oxi To 
like effect Cowell Vv. State, 16 Tex. 
ACID Ta Ole 

36. Hart v. Willetts, 62 Pa, 15, 16. 

Distinguished from “civil” see 11 


Cv: 793. 
“Domestic” defined see 19 C. J.. 
50 Kan. 


Goetze v. U. S., 103,Fed. 72, 


p 387. 


37. Calloway v. Cooley, 


743, 32 P 372, 375. 


38. Cherokee Nation v. Georgia, 5 
Pet. GUisiSe Sieh Sido vequa2 bs 

39. Seaboard Air-Line R. Co. v. 
Phillips, 117 Ga. 98, 101, 43 SE 494. 
See also U. S. Bank v. Daniel, 12 Pet. 
(U. S.) 32, 54, 9 L. ed. 989; Phceenix 
Bank v. Hussey, 12 Pick. (Mass.) 
483, 484; Halliday v. McDougall, 2 
Wend. (N. Y.) 81, 84; Wells v. White- 
head, 15 Wend. (N. "yh )P 5278 530 [eit 
Buckner v7 Minley,;, 2i. Pet. (aes) 
586, 7 L. ed. 528]; Cape Fear Bank 
v. ‘Stinemetz,- 19 Si Cis 44, 45s Peit 
Duncan v, Course, 85S.) C. [300092 
Cowell v. State, 16 Tex. A. 57, 61. 

{a] “The different states of the 
United States (1) are foreign to each 
other.” Gillespie v. Hannahan, 15 
S: Cy L. 503,507. Butusee: Kine v. 
Parks, 19° Johns, (Na Yo! 37595376 
(“This strongly marks the sense of 
the legislature, that the term a for- 
eien country, expressed a different 
meaning, and did not include any 
other of the United States’). (2) See 
also Foreign State infra text and 
note 62. 

[b] That the local governments 
of the civilized tribes of Indians in 
Indian Territory are foreign govern- 
ARN see Cowell v. State, 16 Tex. 
A. : 


40. Black L. D. See also Attach-- 


ment § 44 et seq. , 

41. Black L. D. See also Fowler 
v. Dickson, 24 Del. 118, 74 A 601, 
603; Reynolds v. Howell, 15 Del. 52, 
31 A 875, 876; Whitcomb v. Quinlan, 
75 N. H. 429, 75 A.525; Raymond 'v. 
Leishman, 243 Pa, 64, 89 A 791, LRA 
1915A 400, AnnCas1915C 780; 
well v. Hartwell, 164 Pa. 533, 30 A 
495; Biddle v. Girard. Nat. Bank, 109 
Pa. 349, 356; Megee v. Beirne, 39 Pa. 


50, 62; Fitch v. Ross, 4 Serge. & R.. 


(Pa.) 557, 568. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 


Long-- 


= tates : 


FOREIGN 


process otherwise familiarly known as ‘‘garnish- 
ment.’ 42 

Foreign bills or foreign money. Well-known 
phrases significant and descriptive of certain bank 
bills duly issued by legally constituted and incor- 
porated banking institutions.** 

Foreign charity. A charity established by one 
who is domiciled in a foreign state or country.*t 

Foreign country. A country exclusively within 
the sovereignty of a foreign nation.*® For all legal 
purposes the term embraces a neighboring state.*® 

Foreign dominion. A country which at some time 
formed a part of the dominions of a foreign state 
or potentate, but which by conquest or cession has 
become a part of the dominions of the crown of 
England.47_ 

Foreign jurisdiction. 
that of the forum.*§ 

Foreign kingdom. A kingdom which is under the 
dominion of a foreign prince.*® 

Foreign law. The law of a foreign country, or 
of a sister state.5° 

Foreign market. A term applied to a market lo- 
cated in a foreign country.*4 

Foreign missions. A term used in contradistine- 
tion to ‘‘home missions,’’ and applicable to all 
missions located or conducted in a country which 
is foreign to that where the home organization is 
established.®? 

Foreign place. A port or place exclusively with- 
in the sovereignty of a foreign nation.°? 

Foreign plea. A plea showing some other court 


Any jurisdiction foreign to 
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in which the matter should be tried.54 The term 
has been applied also to a plea, where the questior 
is made between the same parties in another case,°° 
or between the creditor and a third party bound to 
pay the same debt; and generally, where, by the 
pleadings, the question of satisfaction by the ar- 
rest under the capias ad satisfaciendum comes in 
collaterally.5* 

Foreign port. <A port or place without the United 
States ;°* a port within the dominions of a foreign 
sovereign, and without the dominions of the United 
States;°° some spot within the territory of a for- 
eign nation.°° The term is also used to include 
all maritime ports other than those of the state 
where the vessel belongs.®1 

Foreign state. A foreign country or nation;®? 
for all legal purposes the term embraces a neigh- 
boring state.% 

Foreign ticket. A ticket purchased beyond the 
limits of the state, and from the agents of some 
connecting railway in another state.%4 

Foreign trade. The exportation and importation 
of goods or the exchange of the commodities of 
different countries.® 

Foreign vessel. A vessel owned by residents in, 
or sailing under the flag of a foreign nation.%¢ 

Foreign voyage. A voyage intended to some place 
within the limits or jurisdiction of a foreign coun- 
try, or at least without the territorial jurisdiction of 
the United States;°? a voyage to some port or place 
within the territory of a foreign nation.*® 


[a] Similar definitions.— (1) “A 
process by which the property of 
a foreign debtor is attached for the 
satisfaction of a debt due from him 
to the plaintiff.” Stewart v. Parnell, 
8 Pa, Co. 604, 605. (2) “A common- 
law remedy to compel an appearance 
in a personal action.” H. B. Claflin 
Cow ve Weiss,/16 Paci€o.) 247, 251. 

[b] In actions in personam, a for- 
eign attachment is never employed 
as an original or independent pro- 
cess. It is auxiliary to a capias or 
monition to the debtor, and sub- 
serves only the end which an arrest 
or appearance of defendant by stipu- 
Jation answered. Smith v. Miln, 22 
¥F. Cas. No. 13,081, Abb. Adm. 373, 

42, Black L. D. See Garnishment 
[20 Cyc 969]. 

[a] “Factorizing,” “foreign 
tachment,” “carnishment,” and 
“trustee process” are the various 
names given to the same process in 
different jurisdictions. Black L. D. 
See also Factorizing 25 C. J. p 336; 
Garnishment [20 Cyc 969]. 

43. Gushee v. Eddy, 11 
(Mass.) 502, 504, 71 AmD 728. 
also Bills and Notes § 8. 

44, English L. D. See generally 
Charities 11 C. J. p 297. 

45. De Lima v, Bidwell, 182 U. S. 
OTIS Cte 4o0e 146, 4 5.0lu ed OST: 
See also Pearcy v. Stranahan, 205 U. 
S. 257, 27 SCt 545, 549, 51 L. ed. 793; 
Faber v. U. S., 157 Fed. 140, 141; 
Armstrong v. Bidwell, 124 Fed. 690, 
693; Goetze v. U. S., 103 Fed. 72, 83; 
Byrd v. Beall, 150 Ala. 122, 43 S 749, 
124 AmSR 60; Shuster v. Ash, 11 
Serge. & R. (Pa.) 90, 91; In re Camp- 
Belly SSolu.,- J, Cha oL9. 

46. Hendrie, etc. Mfg., etc., Co. v. 
Pedrick, 24 Hawaii 258, 261 [cit Cyc]. 

47. Ex p. Brown, 5 B. & S. 280, 
290, 117 ECL 280, 122 Reprint 835. 

48. Black L. D. 

49. King v. Parks, 19 Johns. (N. 
AG), ee eas s 

50. Black L. D. 

51, Shuster v. Ash, 11 Serg. & R. 
as) 290,59L. 

: ta} “Home market” distin- 
guished._Shoemaker v. Lansing, 17 
/ Wend. (N. Y.) 327, 328. 

52. Bruere v. Cook, 63 N. J. Eq. 


at- 


Gray 
See 


624, 52 A 1001. See also Hitchcock 
v. Presbyterian Church Home Mis- 
sions, 259 Ill. 288, 102 NE 741, 744; 
and generally Religious Societies [34 
Cycle. 

[a] “Congregational Foreign Mis- 
sionary Society.”—Howard v. Amer- 
ican Peace Soc., 49 Me. 288, 299. 

[b] “fhe Foreign Mission So- 
ciety.”—American Bible Soc. v. Wet- 
more), 1g 'Conne kisi t86s 

{[c] “The American Home Mis- 
sion Tract Society for our western 
missions.’”’ — Button Vv. American 
MractiSoc.,. 23s. Vit. 686, 0048. 

53. The Eliza, 8 F. Cas. No. 4,346, 
re Galena tds 


54. English L. D. See generally 


Pleading [31 Cyc 126]. 

Bore aAZyCKen vee COllmronhy Senl@a ua 
235, 237. 

56. Mazyek ‘vi. (Coll, 437 Sas C., fu: 
235, 237. 

St azvicke va cCOllpatad, se Clas 
SD, Neel 

oS.) Kangen. (Parks, 19" Johns.” GN: 
NEMO, CLES & 

59. U. S: v. Hayward, 26 F. Cas. 
INO; ud o836,.02 ~Gallar485, 501 = fquot 
Bigley v. New York, etce., SS. Co., 


105 Fed. 74, 76]. See Chatham Over- 
seers of Poor’ v. Overseers of Poor, 
19 Johns. (N. Y.) 56, 57 [quot King 
VALPArks, 19) Johns CUNY.) 3 05," 30]. 

[a] “Any foreign port.”—The 
John’ Martin; 3) F. Cas. No. 7,357, 2 
JNO) Se NS aS) 

[b] “For any foreign port or 
place.’—The Adventure, 1 F. Cas. 
No, 93, 1 Brock! 235, 239; The Bliza, 
She Casino m4 ca Oy ea. Grails 4, Nags 

60. The Adventure, 1 F. Cas. No. 
93, 1 Brock. 235, 239, 240. 

61. State Tonnage Tax Cases, 12 
Wall. (U. S.) 204, 212, 20 L. ed. 370; 
Hazlehurst v. The Lulu, 10 Wall. 
CUs Sar LOZ e200: toed. 1 D06e The 
Alkany, 1 F. Cas. No. 131, 4 Dill. 439, 
444 [cit Burke v. The M. P, Rich, 4 
FF. Cas. No. 2,161, 1 Cliff. 308]; Cole 
v. White, 26 Wend. (N. Y.) 511, 517. 

[a] “By the civil law, and the 
laws of France, all ports where the 
owner does not reside are treated as 
foreign.” The William and Emme- 
line, 29 F. Cas. No. 17,687, Blatchf. 
& H. 66, 72 [cit 2 Hmerigon 424, 436, 


| Good Catharine v. U. S., 


437; 2 Valin 10, 11], 

62. Black L. D. 

63. Gillespie v. Hannahan, 15 S. 
Cop 503.) 5 0ne See also Cherokee 
Nation v. Georgia, 5 Pet. (U. S.) 
17,98 Led. 255° 36 & 37a Vietuc s88 
§ 25 368 87 Vict. c 59° § 23°330e 34 
Vict. ¢90-§"30s 13) & 14) Viet.ce SSisrd: 

[a] “We do not regard the Gov- 
ernment of the United States a for- 
eign Government. It is true, it is a 
Government independent of the State 
Government, moving in a different 
sphere from that of the State Gov- 
ernment, and with a different class 
of powers, distinct but not antag- 
onistical, and operating upon and 
within the circle of its powers, su- 
preme over the same constituents.” 
Gilmer v. Lime Point, 18 Cal. 229, 
255. See also Cadett v. Earle, 46 L. 
J Ch. 198s 799: : 

64. Humphries y. Illinois Cent, R. 


Co., 70 Miss. 453, 456, 12 S 155. 
65. In re Roofing, ete., Contrac- 
tors’ Aissoc.) 9 Pal’ Dist! %569)..5 705 


See also Russell v. U. S., 21 F. Cas. 
No. 12,164, 15 Blatchf. 26, 28; U. S. 


Ve peeattenwwe2 7 WK ri@asy No. W600. 
Holmes 421, 428. 
[a] “Coastwise trade” distin- 


guished.—U. S. v. Patten, 27 F. Cas. 
No. 16,007, Holmes 421, 424. 

“Domestic trade” defined see Do- 
Mestic VLE Che! DLss9s 

66. Black L. D. See also The 
7 Cranch 
CUP Si)Y B49 °F BN Tiedt 36a UpSaeve 
One Gasoline Launch, 133 Fed. 42, 
43, 66 CCA 148; The Albany, 1 F. 
Cas! No. 1371, 74 DIT. 4392" Moxie 
Paine, 9 F. Cas, No, 5,014; The Mary 
Merritt? 16 R.. Caisy' =No. 932225) ihe 
St. Lawrence, 21 F. Cas. No. 12,234, 
3. Ware. 21 0='Mhem Sally. 21h Cass 
INOM 12,257" 1 Gallerss. 

[a] “Foreign ship.”,—41 & 42 
WLC Ge Coase Urs 

{b] “Wessel of a foreign state.”— 
36 & 37 Vict. c 88 § 2. 

6%. The Lark, 14 F. Cas. No. 8,090, 
1 Gall. 55, 57. See also The Ocean 
Spray, 18 F. Cas. No. 10,412, 4 Sawy. 
105, 109; The-Three Brothers, 23 F. 
Cas. No, 14,009;-1 “Gall. (142, 143. 

68. Taber v.-U—S., 23° F. Cas. No. 
13,722, 1 Story 7, 8 (“ ‘Foreign voy- 
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‘<foreign 
9°72 


Other phrases: ‘‘Foreign asset,’’ °° 
bonds,’’ 7° ‘‘foreign built,’’™! ‘‘foreign car, 
‘foreign dealer,’’?7? ‘‘foreign fishing,’’7* ‘‘for- 
eign goods,’’ 7 ‘‘foreign lottery,’’ “* ‘‘foreign mer- 
chandise,’’ 77 ‘‘foreign nations,’’ 78 ‘‘foreign news- 
papers,’’ 7° ‘‘foreign official document,’’ ®° ‘‘ foreign 
parcels,’’ 8! ‘‘foreign parts,’’ 5? ‘‘foreign pau- 
pers,’’ 83 ‘‘foreign possession,’’ §* ‘‘foreign post- 
age,’’ 85 ‘foreign refined rape oil,’’ 8° ‘‘foreign se- 
curities,’’ 87 ‘‘foreign spirits,’’** ‘‘foreign state- 
ment,’’ 8° ‘‘foreign subject,’’°° ‘‘foreign war- 
rant,’’®! ‘‘foreign wine,’’°? ‘‘money or stock in 


FOREIGN—FOREVER 


‘‘aforesaid’’ is in English,°8 and sometimes, in @ 
plural form, ‘‘foresaids.’’®? 

FORESEE. In its primary meaning, to know 
beforehand,! to see. It may sometimes be used in 
the sense of ‘‘to anticipate’’* or ‘‘to expect.’’ 4 

Foreseen.” Apprehended;* considered probable.” 

FORESHORE. That part of the land adjacent to 
the sea which is alternately covered and left dry by 
the ordinary flow of the tides.® 

FORESIGHT. Action in reference to the future; 
foreknowledge.® 

FOREST.*° 


the foreign funds.’’ %° 
FOREIGN CORPORATIONS.** 
FOREIGNER. 


country.°® 
FOREMAN.®¢ 
FOREMAN OF JURY.®*’ 
FORESAID. A term used in 


age’ is used [in the statute under 
consideration] in contradistinction to 
fishing voyage, and whaling voyage, 
expressing the clear sense of the 
legislature, that a fishing voyage or 
“a whaling voyage is not ‘a foreign 
voyage’ ’’), 

69. Atty.-Gen. v. Sudeley, [1896] 
1°Q.) Bs1354; 359 frév [1895] .2-Q,. B: 
526, 5291. 

70. Hull v. Hill, 4.Ch. D. 97. 

71. U.S. v. Blair, 190 Fed. 372, 374. 

OL Gu lites CLChe hts. COca- Nei SLIGeN, 
(Tex, Civ. A.) 100 SW.957, 958. 

73. Sansford Borough v. Brode, 7 
Pa. Co. 221, 223. 


74. U. S. v. Burdett, 24 F. Cas. } 
No. 14,684, 2 Sumn. 336. 
75. Com. v. Brinton, 132 Pa. 69, 


18 A 1092, 1094; Hart v. Willetts, 62 
Pa 15,16 

76. Macnee v. Persian Inv. Corp., 
44 Ch. D. 306, 312. 

77. Mansion House Assoc. v, Lon- 
don, etc., R. Co., [1895] 1Q. B. 927, 934 
(‘home merchandise” distinguished). 

7g, Allen v. Watson, 20 S. C. i 
319, 320; Owings v. Hull, 9 Pet. (U. 
S.) 607, 625, 9 L. ed. 246; Brackett 
v. Norton, 4 Conn. 517, 521, 10 AmD 
179. See also Foreign Country supra 
text and note 45; Foreign State supra 
text and note 62, 

79.7 Li Viet. ¢) 3608 47. 

80. State v. McDonald, 55 Or. 4N, 
103 P 512, 104 P 967, 976, 106 P 444. 

81. St. 45 & 46 Vict. c 74 § 17. 

82. Wainright v. Bland, 3 Dowl. 
P. C. 653, 654. 

83. Opinion of Justices, 1 Metc. 
(Mass.) 572, 578. See Paupers [30 
Cyc 1080]. 

84, [a] “Foreign possession.” 
—Drummond vy. Collins, [1915] A. C. 
LOS) SanverauloiyR: Cov. Carter, 
[1896] A. C. 31, 48; London Bank 
v. Apthorpe, [1891] 2 Q. B. 378, 382. 

S50 Stradey Vict. 1e236% 

86. Nichol v. Godts, 10 Exch. 191, 
193, 156 Reprint 410. 

87. Cadett v. Earle, 5 Ch, D. 710, 
1 


ges. St. 43 & 44 Vict. c 24 § 3. 
89. Mavro v. Ocean Mar. Ins. Co., 
LL. Re10°C. RP, 414, 418; Hendricks 
v. Australasian dIns,*Co., lL. R._9 C. 
P. 460; Harris v. Scaramanga, L. R. 
7 Cc. P. 481, 488; The Mary Thomas, 
[1894] BP. 108, 128; The Brigella, 
[1893]7 P 189, 194, 

90. Karrahoo v. Adams, 14 F, Cas. 
No. 7,614, 1. Ditl. 344, 347. 

O17 Ree. viucGanz hI NQesBs Ding; 
106; 33 & 34 Vict. c 52 § 26. 

92. Richards v. Banks,.58 Li. T. 
Rep. N. S. 634, 687. P 

93. Ellis v. Eden, 23 Beav. 5438, 
547, 538 Reprint 213. 

94, See Corporations 14 C. J. 
pp 1213-1424 §§ 3922-4159. 

95. Cherokee Nation v. Georgia, 5 
Pet. (U. S.) 1, 56 L. ed. 25. See also 


In general sense, a term applied 
to a person or thing belonging to another nation or 


FOREVER.*® 


FORESTALLING.+1 
FOREST COURT. A court held for the enforce- 
ment of the forest laws.12 


Kternally;'* through  eternity.1® 


The term is sometimes used as the equivalent of 


permanently.’ - 
_ Phrases: 
Scotch law as 


Spratt v. Spratt, 1 Pet. (U. S.) 343, 
349, 7 L. ed. 171; Bernier v. Nute, 77 | 
N. H. 568, 94 A 509, 511; Atty.-Gen. 
v. Devon, 15 Sim. 193, 207, 38 EngCh 
193, 60 Reprint 591; and generally 
Ambassadors and Counsels § 1; 
Aliens § 1; Citizens § 1. 

[a] “In Spain foreigners. are 
divided into two classes, the domi- 
cilated and the transient, and there 
is an important difference between 
the rights, duties, and obligations of 
the two classes.” Yates v. Iams, 10 
Tex. 168, 169. 

96. Foreman: 

As: 
Mechanic see Master and Servant 
[26 Cye 1610]. 

Superior servant under employers” 
liability act see Master and 
Servant [26 Cyc 1362]. 

Mine foreman see Mines and Min- 

erals [27 Cyc 540]. 

Mining lien in favor of see Mines 

and Minerals [27 Cye 540]. 
Right as laborer to railroad lien see 

Railroads [383 Cyc 474], 

97. Foreman of jury: 

Grand jury see Grand Juries [20 

Cyo, 1319), 

Petit jury see Juries [24 Cyc 367]. 
Signature to indictment see Indict- 
mentand Informations [22 Cyc 251]. 

98. Cyclopedic L. D. [cit 1 Pit- 


cairn Cr. Tr. pt 1 p 107]. See Afore- 
Saldez (Cm. pio. ‘ 
[a] “These ‘foresaid’ boundaries.” 


—Lord Advocate v. Wemyss, [1900] 
Ah (Cay 4 Sie. O2 
99. Cyclopedic L. D. [cit 1 Pit- 


cairn. Gr. Dri ped pe 10uTk 

1. St. Louis Southwestern R. Co. 
v. Alexander, (Tex. Civ. A.) 141 SW 
135,186. 

2. St. Louis Southwestern R. Co. 
v. Alexander, (Tex. Civ.'A.) 141 SW 
135, 136. 

3 St. Louis Southwestern R. Co. 
v. Alexander, (Tex. Civ. A.) 141 SW 
135, 136. 

4 St. Louis Southwestern R. Co. 
v. Alexander, (Tex. Civ. A.) 141 SW 

distinguished 


135, y 136. 

5. “Contemplated” 
see Contemplate 12 C. J. p 1312. 

6. Coolidge v. Hallauer, 126 Wis. 
244, 251, 105 NW 568 (“a sense in 
which it is frequently used’). 

7. Coolidge v. Hallauer, 126 Wis. 
244, 105 NW 568, 570. 

[a] “Foreseen accidents.” — Stat- 
ute providing that the tenant of an 
estate shall not be entitled to abate- 
ment for accidents, ete, if it is 
stipulated in the contract that the 
tenant shall run all the chances of 
foreseen and unforeseen accidents, 
means those which could have been 
foreseen as likely to happen. Viterbo 
v. Friedlander, 120 U. S. 707, 7 SCt 
962, 9738, 30 L. ed. 776. 


Si Black- i sb- 


‘*Absolutely and forever,’’!” ‘‘forever 
| after,’’ 18 ‘‘forever barred and foreclosed,’’ 19 ‘‘for- 


Foreshore: . 

As boundary see Boundaries § 52 et 
seq. 
Ownership of see Navigable Waters 

[29 Cy.e 3552 
Use of riparian owner see Navigable 

Waters [29 Cyc 337]. 

9. Webster Int. D. 

[a] “By foresight is meant not 
foreknowledge absolute, nor that 
exactly such an accident as has hap- 
pened was expected or apprehended, 


|but rather that the characteristics 
of the accident are such that it can 


be classified among events that, 
without due care, are likely to occur, 
and that due care would prevent.” 
Rivers v. Pennsylvania R. Co., 83 N. 
J. L. 513, 515, 83 A 883. See Fiiling- 


‘ham vy. St. Louis Transit Co., 102 Mo. 


A. 573, 77 SW 314, 318 (condemning 
the use of the word “foresight” in 
instructions as to a carrier’s duty to 


safeguard passengers as conveying - 


the meaning that the carrier is 
bound to act as if it possessed fore- 
knowledge that an accident would 
happen unless certain precautions 
were eben 

10. ee Woods and Forest 
Cyc 2795]. 2260 

11. See Monopolies [27 Cye 891]. 
Compare Engrossing 20 C. J. p 1262. 

12. Bouvier L. D. See also Reg. 
v. Conyers, 8 Q. B. 981, 999, 55 ECL 
891, 115 Reprint 1143; and Court of 
Rorest 1520-a..p 68s- 

Court: 
ener nda see Courts 15 C. J. p 693- 
Attachments see Court of Attach- 

ments. 15, C.J...p 686. 

Regards see Court of Regards 15 C. 
e J. p 690 

weinmote see Court of Sweinmo 

LD: (Cy. Jes Dy Ode ‘ 

13. “Always” 
Always 2 CG. J. p 1296: 

14. Webster Int. D. Riggs v. New 
Castle, 229 Pa, 490, 492, 78 A 1037, 
140 AmSR 733 [cit Cyc]. 

25 wiebates abou erm, OY 

B awyer v. Arnold, ‘ A 
315), 316; oe eee 

Used in the creation of e 
Deeds § 278 et seq. Pereaness 

[a] “It is the natural adjunct of 
a fee simple, and inconsistent with 
an estate tail; which, in the nature 
of it, is not supposed to last for 
ever, but to ‘be revertible to him 
from whom it came.” Hall v. Van- 
degrift, 3 Binn. (Pa.) 374, 390. 


([b] “Heirs and assigns” distin- 
guished.—Dennis v. Wilson, 107 
Mass, 591, 5938. 

17. Fenton v. Fenton, 35 Mise . 


ees he ie NYS 1083. 

4 arley: evi Craig; jal IN; soeeae 
262, 264. . * 
pide Hope v. Seaman, 119 NYS 713, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


dis Reread see | 


“ty 


ever hereafter restricted,’’ 2° ‘‘from date hereof for- 
ever,’’ 71 ‘‘her bodily heirs and assigns forever,’’ 22 
‘hig heirs and assigns forever,’’ 2% ‘‘his heirs law- 
fully begotten forever,’’ 24 “remain forever after- 
ward the county seat, 9 25 ‘‘renewable forever,’’ 2° 
*‘their life time, to them and their own use, benefit 
and behoof forever,’’?7 ‘‘the lower tenement in 
above said house forever,” 28 ““to have and to hold 
forever,’’?° ‘‘to her during her life and to her 
children by her present husband forever in fee sim- 
ple,’’ *° ‘‘to the right heirs of Walter Read and 
Mary his wife for ever,’’ 1 ‘‘trees and timber stand- 
ing and growing on the close forever,’’ °? ‘‘upon 
for ever. v 33 

[§ 1] A. In General.* A word of 
well-established meaning in the law.*> Its meaning 
is to be determined by the connection in which it 
Thus, although the term both in common 
parlance and by lexicographers is recognized as 
strongly implying penalty,®” it does not necessarily 


trust for the right heirs . 
FORFEIT. 


is used.36 


do so.38 


20. Landell v. Hamilton, 175 Pa. 
327, 333, 34 A 6638, 34 LRA 227. 

21. Williams v. Woodard, 2 Wend. 
(N. Y.) 487, 492. \ 

22. Watson Wis W olff-Goldman 
Realty Co., 95 Ark. 18, 19, 128 SW 
581, AnnCas1912A 540. 

2o2/ thiwan ov. ‘Cox, SyINe pd, Te 10, 
12; Toman v. Dunlop, 18 Pa. 72, 76; 
Mifflin v. Neal, 6 Serge. & R. (Pa.) 
460, 461. 

24 Ewan v. Cox, 9N. J. L. 10, 15. 
t; 25. Casey v. Harned, 5 Iowa 1, 7. 

26. Clinch v. Pernette, 24 Can. S. 
C; 385, 391. 

27. Johnson v. Barden, 86 Vt. 19, 
21, 83 A 721, AnnCasi1915A 1248. 

28. McNally: v. McNally, 23 R. I. 
180, 49 A 699. 

29. Houston Oil Co. v, Bunn, (Tex. 
Civ. A.) 209 SW 830, 834. 


30. McMillan v. Hughes, 88 S. C. 
296, 298, 70 SE 804. 

31. Wright v. Vernon, 2 Drew. 
439, 458, 61 Reprint 789. 

32. Clap v. Draper, 4 Mass. 266, 
267, 3 AmD 215. 

33. Vernon v. Wright, 7 H. L. 
‘Cas. 35, 45, 11 Reprint 15. 

34. See generally Fines, Forfeit- 


ures, and Penalties §§ 43-71 


35. Casey v. St. Louis Transit 
Co; 116 Mo. 'A., 235, 91 SW 419. ‘To 
like effect Canadian Gen. Electric 


Co. v. Canadian Rubber Co., 52 Can. 
SHG i3497) 5 L: 
[a] Derivation.—“From the French 


ors Mout vior,’. <taire,’ © tol do;eor 
cause to be out of,’ away from, and 
consequently ‘transgredi,’ to trans- 


gress or do amiss, misdo, and also 
‘rem suam amittere,’ (sc. ex delicto) 
to do away or lose his property (sc. 
for some crime).’”?’ Commercial Bank 
v. Cotton, 17 U. C. C. P. 447, 455 [quot 
Johnson D.]. 

36.0) Zenore Vida Pryor 5 iind. 7A. 
222, 106 NE 746, 748; Armbruster v. 
Behan, 3? Liaw, Ax (Orleans) 184 6919133 
IDPs oF "Alexander, 39 Mo. A. 108, TOS 
Chaude v. Shepard, 122 N. Y. 397, 
25 N@ 358, 359. 

37. Zenor v. Pryor, sb4. .ind.a “A: 
222, 106 NE 746, 748; State v. Balti- 
more, 12 Gill & J (Mad.) 279, 399, 38 
AmD Buifes Richards vy. Bdick, alte 
Barb. (N. Y.) 260, 267. See also in- 
fra § 2. 

38. Ross v. Loescher, 152 Mich. 
386, 389, 116 NW 193, 125 AmSR 
418 [cit Western Gas Constr. Co. v. 
Dowagiac Gas, etc., Co., 146 Mich. 
119) 3:09) NIW 9°29; 10 AnnCas 224]; 
Chaude v. Shepard, 122 N. Y. 397, 25 
NE 358, 359. 

39. Taylor v. The Marcella, 23 F. 
Cas. No. 13,797, 1 Woods 302, 304; 
Com. v. Avery, 14 Bush (Ky.) 625, 
629, 29 AmR 429; State v. Balti- 
more, etc., R. Co., 12 Gill & J. (Ma.) 
399, 432, 38 AmD 319 [quot Keinath 
v. "Reed, TSON M3589 369, 137% P 
$41]; In re Levy, 30 Ch. D. 119, 124. 


j word is equivalent to fine.’’ 
Alexander, 389 Mo, A. 108, 109 [quot 


| word 


FOREVER—FORFEIT 
[§ 2] 


contract.®2 
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B. Asa Noun. A fine;?® a forfeiture;?° 
a mulct;*1 a penalty;*? not merely that which is 
actually taken from a man by reason of some breach 
of condition, but also that which becomes liable to 
be so taken;#* something lost by the commission of 
a crime;** something’ paid for the expiation of 
the crime;** that which is forfeited or lost by ne- 
glect of duty;*® that which is or may be taken from 
one in requital of a misdeed committed ;*7 that which 
is lost,#8 or the right to which is alienated by a 
crime,*® offense,°° neglect of duty,®! or breach of 


[§ 3] ©. As an Adjective. Alienated by a crime, 
lost either as to right or possession by breach of 
conditions ;°° liable to penal seizure;°* lost, by omis- 
sion *° or negligence *® or misconduet.>* 

[§ 4] D. Asa Verb. In its primary use, to lose;°® 
and this is also its legal meaning.®® 
defined variously as meaning to lose by some breach 
of condition;®° to lose by some offense;*! to lose 


It has also been 


title to;°? to pay;°* to pay money as a mulet, or for 


“When used in civil proceedings 
and in connection with the enforce- 
MENU Ota Civile TISHUS, we hit = con 
templates] an ordinary civil judg- 
ment, which need not even be penal 
in its character, as both the supreme 
court and this court have decided. 

. . But, when used in a criminal 
law to denote a punishment for a 
statutory crime, the meaning of the 
Ex p. 


Armbruster y. Behan, 3 La. A. (Or- 
leans) 184, 197}. 

“Fine” defined see Fines § 1. 

40. Taylor v. The Marcella, 23 F. 
Cas. No. 13,797, 1 Woods 302, 304 
[eit Worcester D.]. 

“Forfeiture” defined see Fines, For- 
feitures, and Penalties § 43. 

41. Taylor v. The Marcella, 23 F. 
Cas. No, 13,797, 1 Woods 302, 304; 
State v. Baltimore, ete, R. Co.,; 12 
Gill & J. (Md.) 399, 432, 38 AmD 
319 [quot Keinath v. Reed, 18 N. M. 
358, 369,, 1387, P 841]; Im re Levy, 
S0NO@h,  DosEU9, 124. 

“NMulct” defined see Mulct [28 Cyc 


51]. 
42. Taylor v. The Marcella, 23 F. 
Cas. No. 13,797, 1 Woods 302, 304 


{cit Worcester D.]; State v. Balti- 
more, etc., R. Co., 12 Gill & J. (Mda.) 
399, 482, 38 AmD 319 [quot Keinath 
Vieudreed,, 18 Ne M. 358, 369, 137 P 
841]; Salter v, Ralph, 15 AbbPr (N. 
Y.) 278, 276; King v. Gardner, 25 
N. S. 48, 52 [quot Webster D.]. 

[a] “The term forfeit, in common 
parlance, strongly implies penalty, 
and such appears to be the import 
ascribed to it by lexicographers of 
the highest respectability, in giving 
with precision and accuracy, the 
meaning of our language.’ State v. 
Baltimore, etc., R. Co., 12 Gill & J. 
(Md.) 399, 432, 38 AmD 319. 

[b] In cases of contract.—‘“The 
‘forfeit,’ in its ordinary use in 
cases of contract is synonymous with 
‘mulect, fine or penalty.’ ” Keinath 
Vo mecds aulS aNes a) 358, 0 SOO els % 
P 841, 844 [quot State v. Baltimore, 
etc., R. Co., 12 Gill & J. (Md.) 399, 
432, 38 AmD 319]. 

[e] Statutory usage.—‘“‘The word 
‘forfeit,’ used in article 4258, Revised 
Statutes, is to be regarded as sig- 
nifying a punishment denounced for 
a violation for a law—a penalty; and 
a suit to recover under said article 
is a suit to recover a penalty.” Etter 
v. Missouri Pac. R. Co., 2 Tex. A. 
Civ. Cas. §§ 58, 62 [cit Maryland v. 
Baltimore, etc., R. Co., 3 How. (U. 
S.) 534, 552, 11 L. ed. 714]. 

“Penalty” defined see Penalties [30 
Cyc 1331]. 

“Forfeiture and penalty” distin- 
guished see Fines, Forfeitures, and 
Penalties § 2 

455 inare Levy, 30 Ch. D. 119, 125 
(“forfeited” as used in a statute “is 


contrasted with the words ‘vested in 
any other person.’’’), 

44. Johnson L. D. [quot In re 
Levy, 30 Ch. D. 119, 124 (quot King 
v. Gardner, 25 N. S. 48, 52)]. 

45. 7 Ohnsons Li -ULGWwot Asie one: 
Levy, 30 Ch. D. 119, 124 (quot King 
v. Gardner, 25 N, S. 48, 52) 1]. 

46. Webster D. [quot State v. Bal- 
timore, etc., R. Co., 12 Gill & J. (Md.) 
399, 432, 38 AmD 3819]. 


[a] “Said note being a forfeit put 
up.”—Reinhardt v. Borders, (Tex. 
Civ. A.) 184 SW_ 791, 793. 

47. Webster D. [quot King v. 
Gardner, 25 N. S. ae reer te 

48. Webster “Tauot King v. 
Gardner, 25 N. $ “48, 52]. 

49. Webster D. [quot King v. 
Gardner, 25 N. S. 48, 52]. 

50. Webster D, [quot King v. 
Gardner, 25 N. S. 48, 52]: 

51. Webster D. [quot King 
Gardner, 25 N. S. 48, 52]. 

52. Webster D. [quot King 
Gardner, 25 N. S. 48, 52]. 

53. Johnson L. D. [quot In re 
Levy, 30 Ch. D. 119, 124]. 

54. Johnson L. D. [quot In re 
Lev y,,:30' “Chay Dit 9s 2a 

55. Nolander v. Burns, 48 Minn. 


13, 17, 50 NW 1016. 

[a] “¥Forfeitable” distinguished.— 
Nolander v. Burns, 40 Minn. 13, 17, 
50 NW 1016. 


56. Nolander v. Burns, 48 Minn. 
13, 17, 50 NW 1016. 
57. Nolander v. Burns, 48 Minn. 


13,17, 50 NW 1016. 
58. Casey v. St. Louis Transit Co., 


HSL deVLO. AL 235,) Ol SWiee 44.9. A oie 
Sheets v. Prosser, 16 N. D, 180, 112 
NW 72, 73; Hakin v. Scott, 70 Tex. 


442, 445, 7 SW 777 [quot Wright v. 
ae 3 hex, Civ, AW 194, i196, 22> sive 
59. Casey v. St. Louis Transit Co., 
116° Mo. VAS A235, 91S OS We iar ara 
Sheets v. Prosser, 16 N. D. 180, 112 
NW «72, %o2 Makin’ v. Scott; 70 "Lex, 
442, 445, 7 SW 777 [quot Wright v. 
Dobie, 3 Tex. Civ. A. 194, 196, 22 SW ., 


Taylor v. The Marcella, 23 F. 
No. 13,797, 1 Woods 302 [cit 
Worcester D.]; In re Levy, 30 Ch. 
D. 119, 124 [quot Johnson D.] (“And 
he [Johnson] gives certain illustra- 
tions, as usual, in his dictionary, and 
this is one: ‘A father cannot alien 
the power he has over his child; he 
may perhaps to some degree forfeit 
it, but cannot transfer it.—Locke.’ 
There ‘forfeit’ is contrasted with 
‘alien or transfer.’ ”’). 

61. Taylor v. The Marcella, 23 F. 
Cas. No. 13,797, 1 Woods 302 [eit 
Worcester D.]; In re Levy, 30 Ch. D 
119, 124 [quot Johnson D.]. 

62. Standard D. [quot Newlove v. 
Mercantile Trust Co., 156 Cal. 657, 
Gols 1ObR ESOT at 


63. Kemp v. Ice 


Knickerbocker 
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a default or wrong;* to lose and surrender to an ; 


individual or the state (something which belongs to 
one) for misconduct, or breach of duty;°> to do away 
or lose, to do or put away a property or right, to 
alienate or lose, by misdeed or transgression;°® to 
divest or to suffer divestiture of property without 
compensation in consequence of a default or of- 
fense;®" also to become by one’s own act or omission 
liable to be deprived of.®8 

Phrases: ‘‘Forfeit and pay,’’® ‘‘forfeit and 
pay the sum of ... to be recovered by indict- 
ment,’’ 7 ‘‘forfeit and surrender,’’™ ‘shall for- 
feit,’’ 7 ‘‘shall forfeit its charter,’’7? ‘‘he agrees 
to forfeit the sum of one thousand dollars,’’ 74 ‘‘T 
will forfeit the sum of ... as the liquidated dam- 
ages to the said . . .’’?75 ‘‘the parties hereby mutu- 
ally agree to forfeit and pay to each other;’’ 7 also 
“‘be forfeited,’’?*7 ‘‘deemed forfeited and may be 
sold,’’ 78 ‘forfeited bonds and recognizances,’’ 79 
“‘the lien shall be forfeited,’’ 8° ‘‘to haif foir- 
faulted and tynt all and sundrye yair landis, her- 
itages, possessionis’’ ete.81-84 

FORFEITURE. See Fines, Forfeitures, and Pen- 


Co., 51 HowPr (N. Y.) 31, 39; Streeper 75. 
v. Williams, 48 Pa. 450, 456; Crippen | (N. 
v.. Hitehner, (B. C.) 18 WestLR 76. 
259. Yo eaul, Alon 

64. Anderson L, D. [quot Casey v. V Wh 
St.. Louis Transit Co., 116 Mo. A. 
235, 247, 91 SW 423]. 78. 

65. Standard D. [quot Newlove v.]| 439, 442, 
Mercantile Trust Co., 156 Cal. 657, | 1251. 
COL, LODE soit. 79. 

fa] “fo forfeit a sum of money 
means to lose the right to it in 80. 
favor of another party.” Casey v.|180, 112 NW 72 
St. Louis Transit Co., 116 Mo. A. 235, 81-84. 
247, 91 SW 419 [cit Eakin v. Scott,| Tr. 915, 927. 
70 Tex. 442, 7 SW 777]. 85. 

66. Commercial Bank v. Cotton, 17 86. 
U. Cc. Cc. P. 447, 455 [quot Richard-| Eq. 289, 296. 
son D.]. [a] 

67. Anderson L. D. [quot Casey v. 
St. Louis Transit Co. 116 Mo. A. 
235, 91 SW 419, 423]. 

68. Nolander v. Burns, 
US Lio DO! NW, LONG: 

69. Tayloe v. Sandiford, 7 Wheat. 
CUO cree Soe be L6Gs OSes Bry amt 
We Rieh’s Grill, 216 Mass. 344, 348, 
103 NE 925, AnnCasi915B 869; Casey 
v. St. Louis Transit Co., 116 Mo. A. 
Boose SLOW. 419, 42a Ua Letehers av. 
Dyche, 2 Te Re S82.) 36, et00) Reprint 
18. 


7O.. Com. v. Avery, 14 Bush ‘CKy.) 


Y.) 587, 588, 


furnaces, 
Springer, 
48 Minn. {b] 


nection 


melt ores 


them.” 


Knapp v. Maltby, 
Jackson v. Baker, 2 Edw. (N. [a] 


Galveston, etc., R. Co, v. 
Sih RexsaGt oi ast a Ore cae 

Walter v. Smith, 5 B. & Ald. [b] 
7 BCL 242, 


Pope v. Oklahoma County, 45 
OK1. 523, 146 P 222. 
Sheets v. Prosser, 16 


In re "Darnley, 


See also Forgery post p 893. 
Rogers” vi Danforth; <9" Nid. 93. 


“A forge essentially consists 
of its wheels, hammers, drum-beam, 
and bellows.” 
2 Rawle (Pa.)—97, 101. 
“The difference 
forge and a furnace, 
ordinary use of those words in con- 
with metal 
cerned, is this: A furnace is used to 95. 
in making 
melt metals in working them; a forge 
is used to heat metals to hammer |} 187 
them into a desired form, not to melt 
Boston v. 
357, 358, 56 NE 607. 


FORFEIT—FORGER 


alties 25 C. J. pp. 1144 (analysis), 1169-1177. 

FORGE. As a Noun.** An establishment, or 
mechanical contrivance by which iron is made or 
manufactured from ore.®® 

As a verb.’? In law the term has a clearly defined 
meaning.8® It means to fabricate by false imita- 
tion ;8° specifically, in law, to make a false instru- 
ment in similitude of an instrument by which one 
person could be.obligated to another for the purpose 
of fraud and deceit;°° to make in the likeness of 
something else.®? 

Forged.®2 Counterfeited ;°* a term which includes 
false making, counterfeiting, and the alteration, 
erasure, or obliteration of a genuine instrument, in 
whole or in part, the false making or counterfeiting 
of the signature of a party or witness, and the 
placing or connecting together, with intent to de- 
fraud, of different parts of several genuine instru- 
ments.°* 

Phrases:°> ‘‘Forged bank note,’’ ‘‘forged bill,’’ °* 
‘¢forged instrument,’’ °? ‘‘forged stamp.’’ °§ 

FORGER. One guilty of the crime of forgery; 
one who forges metals.t 
13 Wend.|To same effect Peo. v. Pichette, 111 

Mich. 461, 69 NW 739. 

It indicates a fraudulent pur- 
pose in making the paper. ‘Haskins 
v. Ralston, 69 Mich. 63, 37 NW 45, 
47, 13 AmSR 3876. 

“To forge or counterfeit an 
instrument is to falsely make it.” 
De Rose y. Peo., 64 Colo. 332, 334, 


Lil) P 3569; ,LRANVISCl1t93: 
91. Webster D. [quot State v. Mc- 


State, 


106 Reprint 


N. D.| Kenzie, 42 Me. 392, 394]. To same 
effect Fox v. Peo., 95 Ill. 71. 
1 How. St. 92. Forged commercial paper gen- 


erally see Bills and Notes §§ 1028-- 
1030. See also Forgery post p 893. 
State v. Willson, 28 Minn, 52, 
54, 9 NW 28; Hobbs v. State, 9 Mo. 
855, 857; Mann v. Peo., 15 Hun (N. 
Wee 55, 265. 

HAluston v. 94. State v. Greenwood, 76 
211, 218, 78 NW 1042, 1117, 77 AmSR 
between a/| 632. To same effect Butterworth v. 
Todd, .763N. J. Li 37, ($2507 See also 
Forgery post p 8938; and Libel and 


Slander [25 Cye 282]. 
Rexw: \Lutty,. 138i Ne eS. 8k36, 
metals, or to| 141. 
96. Kirby v. State, 1 Oh. St. 185, 
(a bill to which the signatures 
of the officers of the bank whence 


it purports to have been issued are 
forged or otherwise falsely affixed). 


Minn. 
so far as the 


work is con- 


Sarni, 175 Mass. 
See Rogers v. 


625, 638, 29 AmR 429. Danforth, 9 N. J. Eq. 289, 296. See} See alsu Bills and Notes § 128. 
71. Nolander v. Burns, 48 Minn.| also Furnace [20 Cyc 862]. Sir Rex -v. Cade: [tol aiewe Koa 
Poel Ua OOmIN VV LOLGs 87. See also Forgery post p 893.| 209, 211; Reg. v. Riley, [1896] 1 Q. 
72. U. S. Vv. Spring. Valley’ Dis- gs8. Peo. v. “Hoyt, 145 App. Div.| B. 309, 312; Rex v., Howse, °23:Cox 
RileOrVe« 2b Ha Cas. Noi. 14,5963." 11 | C95. sO UINYS 505) Tauot. stater v1! GG. Web. 
Blatchf. 255, 268; Day v. Frank, 127'Swank, (Or.) 195 P 168, 170]. See 98. Rex v. Lowden, [1914] 1 K. 


Mass. 497, 498. 


also Forgery post p 893. 


73. Galveston, etc., R. Co. v. State, so. .Century Di. [auot Peo \v: ‘99. ‘Webster Int. D. To same ef- 
STINE. b42, 17 SW 6%, Ui. Mitchell, 92 Cal. 590, 592, 28 P 597]. | fect Barnes v. Crawford, 115 N. C. 
74, Reinhardt v. Borders, (Tex. 90. Century D. [quot Peo. v.| 76, 20 SE 386. 


Civ. A.) 184 SW 791, 793. | Mitchell, 


92 Cal. 590, 28 P 597, 598]. 1. 


Webster Int. D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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FORGERY 


By Wiuu1am A. Martin 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 986] 


ANALYSIS 
I. DEFINITION AND NATURE OF OFFENSE [§ 1] p 896 


II. STATUTORY PROVISIONS [§§ 2-3] p 897 
A. Effect on Common Law [§ 2] p 897 
B. Construction [§ 3] p 897 


III. ELEMENTS OF FORGERY [§§ 4-22] p 897 
A. In General [§ 4] p 897 
B. Making or Alteration of Instrument [§§ 5-16] p 897 
1. In General [§ 5] p 897 
2. Making Entire Instrument [§§ 544-10] p 898 
a. In General [§ 542] p 898 
b. Writing over Genuine Signature [§ 6] p 898 
ce. Improper Exercise of Authority [§ 7] p 898 
d. Use of Maker’s Own Name When Same as That of Another [§ 8] p 899 
e. Use of Fictitious Name [§ 9] p 899 
f. Obtaining Signature or Acceptance by Fraud [§ 10] p 900 
3. Alteration of Existing Instrument [§§ 11-16] p 900 
a. In General [§ 11] p 901 
b. By Addition [§ 12] p 901 
ce. By Substraction [§ 13] p 902 
d. By Substitution [§ 14] p 902 
e. Alterations Not Amounting to Forgery [§§ 15-16] p 902 
(1) Immaterial Alterations [§ 15] p 902 
(2) Corrections [§ 16] p 903 
C. Intent to Defraud [§§ 17-19] p 903 
1. In General [§ 17] p 903 
2. Person Defrauded [§ 18] p 904 
3. Intent Coupled with Other Elements [§ 19] p 905 
D. Efficacy of Instrument to Defraud [§ 20] p 906 
KB. Actual Injury Unnecessary [§ 21] p 906 
F. Uttering or Publishing Unnecessary [§ 22] p 907 


IV. WHAT CONSTITUTES A WRITING [§ 23] p 907 


V. WHAT WRITINGS ARE SUBJECTS OF FORGERY [{§§ 24-49] p 907 
A. In General [§§ 24-31] p 907 
. Introductory Statement [§ 24] p 907 
. Void’ Instruments [§ 25] p 909 
Nonenforceable Contracts [§ 26] p 910 
. Instruments No Longer in Force [§ 27] p 910 
Instruments Not Conforming to Statutes [§ 28] p 910 
. Instruments Invalid from Extrinsic Facts [§ 29] p 910 
. Imperfect and Incomplete Instruments [§ 30] p 911 
. Instruments Awkwardly or Unskillfully Drawn [§ 31] p 912 
B. Particular Instruments [§§ 3144-49] p 912 
. Statutory Provisions [§ 3144] p 912 
. Instruments Imposing Liability to Pay Money on Purported Signer ($232) py9ils 
. Promissory Notes, Bills of Exchange, and Bills of Lading [§ 33] p 914 
. Checks [§ 34] p 914 
Bank Notes or Bills [§ 35] p 914 
. Receipts, Acquittances, and Duebills [§ 36] p 915 
. Bonds [§ 37] p 915 
. Orders, Demands, Warrants, or Requests [§ 38] p 915 
_ Deeds, Mortaages, and Discharges of Mortgages [§ 39] p 917 
| Wills [6 40] p 917 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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11. Public Records and Documents [§ 41] p 918 
12. False Entries or Alterations in Books of Another [§§ 42-43] p 919 
a. In Absence of Statute [§ 42] p 919 
b. Under Special Statutory Provisions [§ 43] p 919 
13. False Entries or Alterations by Party in His Own Books [§ 44] p 920 
14. Certificates [§ 45] p 921 
15. Letters [§ 46] p 921 
16. Indorsements, Guaranties, or Acceptances [§ 47] p 921 
17. Railroad, Theater, Accident Insurance, and Pawn Tickets [§ 48] p 922 
nS Miscellaneous Instruments [§ 49] p 922 


VI. DEGREES OF FORGERY [§ 50] p 924 


VII. Oe erean OF FORGED INSTRUMENT [§§ 51-58] p 924 é 
A. In General [§ 51] p 924 
. Uttering or Publishing as Genuine [§ 52] p 925 
Guilty Knowledge [§ 53] p 925 
. Intent to Defraud [§ 54] p 925 
. Efficacy of Instrument to Defraud [§ 55] p 925 
. Successful Attempt to Defraud Unnecessary [§ 56] p 925 
. Specific Instances of Uttering and Publishing [§ 57] p 926 
. Forgery and Uttering as Distinct Offenses [§ 58] p 927 


VIII. HAVING FORGED INSTRUMENT IN POSSESSION [§ 59] p 927 
IX. DISPOSING OF AND PUTTING AWAY FORGED BANK NOTES [§ 60] p 927 


X. PERSONS LIABLE [§§ 61-63] p 927 
A. For Forgery [§ 61] p 927 
B. For Uttering and Publishing [§ 62] p 928 
C. For Having Forged Instrument in Possession with Intent to Utter [§ 63] p 928 


XI. JURISDICTION [§ 64] p 929 
XII. VENUE [§ 65] p 929 
XIII. PRELIMINARY PROCEEDINGS [§ 66] p 930 


XIV. INDICTMENT OR INFORMATION [§§ 67-114] p 930 
A. The Allegations [§§ 67-111] p 930 ; 
1. Prosecutions for Forgery [§§ 67-100] p 930 
| 
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a. In General [§ 67] p 930 
b. Charging Statutory Offenses [§§ 68-69] p 931 
(1) In General [§ 68] p 931 
(2) Following Language of Statute [§ 69] p 932 
c. Particular Averments [§§ 70-97] p 932 
(1) As to Making [§ 70] p 932 
(2) As to Alteration [§ 71-72] p 933 
(a) In General [§ 71] p 933 
(b) Of Records or Books of Account [§ 72] p 9383 
(3) As to Guilty Knowledge [§ 73] p 933 
(4) As to Intent to Defraud [§§ 74-79] p 933 
(a) In General [§ 74] p 933 ! 
(b) Designation of Person Whom It Was Intended to Defraud [§§ 75-79] p 934 | 
aa. Necessity [§ 75] p 934 
bb. Sufficiency in General [§ 76] p 935 
ec. Showing Whether Association Is Partnership, Corporation, Joint- 
Stock Association, or Natural Person [§ 77] p 935 
dd. Stating Names of Individuals Composing Association [§ 78] p 936 
ee. Averment of Incorporation of Bank [§ 79] p 936 
(5) As to Manner of Effecting Fraud [§ 80] p 936 \) 
(6) Description of Instrument [§§ 81-87] p 937 | 
(a) In General [§ 81] p 937 : 
(b) Tenor or Copy of Instrument [§ 82] p 938 
(c) Purport of Instrument [§ 83] p 939 
(d) Variance between Tenor and Purport Clause [§ 84] p 940 
(e) Translations [§ 85] p 940 
(f) Instruments Lost, Destroyed, or Withheld [§ 86] p 940 
(g) Designation of Instrument by Name by Which It Is Usually Known 
[§ 87] p 941 . 
(7) Averments of Extrinsic Facts [§§ 88-93] p 942 
(a) In General [§ 88] p 942 
(b) Lack of Authority to Make or Alter [§ 89] p 942 
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(c) Showing How Instrument Might Defraud [§§ 90-91] p 942 
aa. Where Legal Efficacy Apparent [§ 90] p 942 
bb. Where Legal Efficacy Not Apparent [§ 91] p 943 
(d) sy iat Person Whose Name Is Signed as Agent or Officer [§ 92] 
Pp 
(e) Explanation of Meaning of Instrument [§ 93] p 946 
(8) Jurisdiction and Venue [§ 94] p 947 : 
(9) Value of Forged Instrument or of Property Sought to Be Acquired [§ 95] p 947 
(10) Injury from Acts Charged [§ 96] p 947 
(11) Repugnant, Inconsistent, Ambiguous, or Uncertain Allegations [§ 97] p 948 
d. Variances [§§ 98-100] p 948 
(1) Material Variances [§ 98] p 948 
(2) Immaterial Variances [§§ 99-100] p 950 
(a) Lffect [§ 99] p 950 
(b) Immaterial Variances Illustrated [§ 100] p 950 
2. Prosecutions for Uttering Forged Instruments [§§ 101-109] p 953 
. In General [§ 101] p 953 
. Knowledge of Falsity of Instrument [§ 102] p 953 ; 
. Intent to Defraud and Manner of Effecting Fraud [§ 103] p 953 
- Name or Description of Person Defrauded [§ 104] p 954 
Tenor and Purport Clauses [§ 105] p 954 
. Showing Capacity of Instrument to Defraud [§ 106] p 954 
. Charging Statutory Offense [§ 107] p 955 
. Miscellaneous Averments [§ 108] p 955 
i. Variance [§ 109] p 955 
3. Prosecutions for Forged Instrument in Possession [§ 110] p 955 
4, oe for Feloniously Disposing of and Putting Away Forged Bank Notes [§ 111] 
p 
B. Separate Counts and Joinder of Offenses [§§ 112-113] p 956 
1. In General [§ 112] p 956 
2. Remedy for Misjoinder [§ 113] p 957 
C. Election of Offense on Which to Base Prosecution [§ 114] p 957 
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XV. DEFENSES [6 115] p 958 


XVI. EVIDENCE [§§ 116-151] p 959 
A. Burden of Proof {§§ 116-118] p 959 
1. In General [§ 116] p 959 
2. Descriptive Allegations [§ 117] p 960 
3. Production of Forged Instrument [§ 118] p 960 
B. Presumptions [§ 119] p 961 
C. Admissibility [§§ 120-136] p 962 
1. In General [§ 120] p 962 
. Falsity of Instrument [§§ 121-122] p 962 
a. In General [§ 121] p 962 
b. Fictitious Parties to Instruments [§ 122] p 963 
. Making of False Instrument [§ 123] p 963 
. Alteration of Existing Instrument [§ 124] p 965 
. Uttering of Instrument [§ 125] p 965 
Hawing Possession of False Instrument [§ 126] p 965 
. Disposing of and Putting Away Forged Bank Notes [§ 127] p 965 
. Intent to Defraud [§ 128] p 966 
. Efficacy of Instrument to Defraud [§ 129] p 967 
10. Authority to Make Instrument; Ratification or Condemnation [§ 130] p 968 
11. Financial Condition of Accused or Party Apparently Liable [§ 131] p 968 
12. Corporate Existence of Party Defrauded [§ 132] p 968 
13, Copy of Forged Instrument [§ 133] p 968 ' 
14. Proof of Handwriting [§§ 134-135] p 968 
a. In General [§ 134] p 968 
b. By Comparison [§ 135] p 969 
15. Knowledge of Falsity of Instrument [§ 136] p 970 
D. Weight and Sufficiency [§§ 137-151] p 971 
1. In General [§ 137] p 971 
2. Falsity of Instrument [§§ 138-139] p 972 
a. In General [§ 138] p 972 : 
b. Fictitious Parties to Instrument [§ 139] p 972 
3. Making of False Instrument [§ 140] p 972 
4. Alteration of Existing Instrument [§ 141] p 973 
- 5, Uttering False Instrument [§ 142] p 973 a 
6. Having False Instrument in Possession [|§ 143] p 974 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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7. Intent to Defraud and Guilty Knowledge [§§ 144-145] p 974 


a. In General ({§ 144] p 974 


b. Particular Person [§ 145] p 974 


8. Efficacy of Instrument to Defraud [§ 146] 
9. Authority to Make Instrument [§ 147] 


p 975 
p 975 


10. Corporate Existence of Party Defrauded [§ 148] p 975 


11. Venue [§ 149-150] p 975 


12. Evidence Corroborative of That of Person Interested [§ 151] p 976 


XVII. TRIAL [§§ 152-164] p 976 


A. Conduct in General [§ 152] p 976 


B. Questions of Law and Fact [§ 153] p 976 


C. Instructions [§§ 154-163] p 977 
. In General [§ 154] p 977 


As to 
. As to 
As to 
As to 
As to 


SO ONOOP WDE 


10. Directing Verdict [§ 163] p 979 
D. Verdict [§ 164] p 979 


. Defining and Describing Offense [§ 155] p 977 

. Explaining Meaning of Instrument [§ 156] p 978 

Making or Assisting in Making of Instrument [§ 157] p 978 
Authority to Make Instrument [§ 158] p 978 

Uttering of False Instrument [§ 159] p 978 

Having False Instrument in Possession [§ 160] p 979 
Intent to Defraud [§ 161] p 979 

Cautionary Instructions [§ 162] p 979 


XVIII. SENTENCE AND PUNISHMENT [§ 165] p 980 


XIX. REVIEW [§ 166] p 981 


CROSS REFERENCES 


Alteration of instrument generally see 
Instruments 2 C. J. p 1168. 
Conspiracy to commit forgery see Conspiracy § 17 
et seq 
Counterfeiting: 
Generally see Counterfeiting 15 C. J. p 355. 
Distinguished see Counterfeiting § 6. 
Criminal law and _ procedure generally see Criminal 
Raw, 16 C.J. pha. 
Extradition for forgery see Extradition § 8. 
Forged naturalization papers see Aliens § 172. 
Forged paper or instrument: 
Assignor’s liability see Bills and Notes §§ 581, 
585. 
Cancellation see Cancellation of Instruments § 65. 
Certification by bank see Banks and mice. § 440. 
Color of title see Adverse Possession § 367 
eteage in action on see Bills and Notes §§ 1028- 
1030. 


Deposit in bank see Banks and Banking § 315. 

Implied warranty .of genuineness see Billg 
Notes § 581. 

Passing title to see Bills and Notes § 511. 


Alteration of 


and 


Forged paper or instrument:—Continued 
Payment: 
In general see Banks and Banking §§ 412-423; 
Bills and Notes §§ 700, 844. 
Recovery of payment see Bills and Notes § 844. 
Validity of transfer to wrong person of same name. 
as payee or indorsee see Bills and Notes § 511. 
Whether delivered to imposter is payable to bearer 
see Bills and Notes § 304. 
Forged record see Records [34 Cyc 590, 616]. 
Forged will see Wills [40 Cye 1097-1196]. 
Forgery as defense to bill or note see Bills and Notes 
§§ 1028-1030. 
Former acquittal or conviction see Criminal Law § 472. 
Imputation of forgery see Libel and Slander [24 Cyc 
282]. 
Indictment or information generally see Indictments 
and Informations [22 Cyc 157]. 
Limitations of actions: 
Civil action see Limitations of Actions [25 Cyc 963]. 
Criminal prosecution see Criminal Law § 340 et seq. 
Malicious prosecution see Malicious Prosecution [26 
Cyeiy.~ 


I. DEFINITION AND NATURE OF OFFENSE 1+ 


[§ 1] Forgery, at common law, belongs to that 
class of misdemeanors called ‘‘cheats,’’ but owing 
to the serious wrongs and frauds thereby per- 
petrated, it was distinguished in time by a particu- 
lar name and a special punishment.? Under the 
various statutes,*? or at common law in the absence 


| of statute, forgery may now be defined as the false 


making or materially altering, with intent to de- 
fraud, | of any writing, which if genuine, might ap- 
parently be of legal efficacy, or the foundation of 
a legal lability.* At common law forgery is an 


1. Elements of: State v. Sherwood, 90 Iowa 550, 58] with a design to defraud any per- 
Forgery see infra §§ 4-22. NW 911, 48 AmSR 461; State v.|] son or _ persons.” Jones’ Case, 2 
Having instrument in possession} Johnson, 26 Iowa 407, 96 AmD 158;| Hast P. C. 991. (2) “The false 

see infra § 59. State v. Thompson, 19 Iowa 299;| making of any written instrument, 


Uttering instrument see infra §§ 51- 
58 


State v. Pierce, 8 Iowa 231; Com. v. 


for the purpose ofefraud or deceit.” 


" Cochran, 143 Ky. 807, 187 SW 521;| State v. Phelps, 11 Vt. 116, 120, 34 

2. Ex p. Hibbs, 26 Fed. 421.| Com. v. Wilson, 89 Ky. 157, 12 SW)AmD 672. (3) “The false making 
See also Williams v. Terr., 13 Ariz. | 264, 11 Kyl 375, 25 AmSR 528;|of an instrument which purports 
27, 108 P 248, 27 LRANS 1032; U.| Holdsworth v. Com., 13 Ky. Op. 291;|to be that which-it is not.’ Peo. v. 
S. v. Wentworth, 11 Fed. 52; and| Willetts v. Scudder, 72 Or. 535, 144] Shanley, 132 App. Div. 821, 831, 117 
generally False Pretenses §§ 1-7. P 87; State v. Wheeler, 20 Or. 192,|NYS 845 [aff 196 N. Y. 574 mem, 
3. See statutory provisions. 25 P 394, 28: AmSR 119, 10 LRA|90 NE: 1168 mem]; Peo. v. Filkin, 
4-2) Bishop: Cri 1D: 523. To |779; Com. v. Mitchell, 16 Pa. Dist.|83 App. Div. 589, 82 NYS 15 [aff 
same effect Dixon v. State, 81 Ala. | 704. 176 N. Y. 548 mem, 68 NE 1120 
61, 1-S 69; Rembert v. State, 53 Ala. “To forge ... an instrument is to | mem]. (4) “The false making or 
467, 25 AmR 639; Everage v. State, | falsely make it.” De Rose v. Peo.,|alteration of such writings, as 
14 Ala. A. 106, 71 S 983; Rickman|64 Colo. 332, 334, 171 P 359, LRA J|either at common law or by stat- 
v. State, 135 Ark. 298, 205 SW 711; |1978C 1198. ute are . [subject of forgery], 
Canal Zone v. Colinas, 1 Canal Zone [a] Other definitions.—(1) “The|with intent to defraud another.” 
58; Smith v. State,' 29 Fla. 408, 10|false making of an instrument,|3 Chitty Cr. L. p 1022. (5) “The 
S 894; Barron v. State, 12 Ga. A.| which purports on the face of it|fraudulent making of a false writ- 
342, 77 SE 214; State v. Floyd, 169|to be good and valid for the pur-|ing, which, if genuine,» would ap- 
Ind. 136, 81 NE 1153 [cit Cyc];!poses for which it was _ created,! parently be of some legal efficacy.” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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infamous crime® and may be so also under the | statute.® 


[§ 2] A. Effect on Common Law. Tire offense 
of forgery is now defined in many states by statute.’ 
In such case the statute does not repeal the common 
law § but merely enlarges the offense *or prescribes 
a different punishment, in the cases enumerated in 
it, from that provided by the common law.?° 
Some statutes abolish 
the distinction between the making of an instru- 
ment with intent to prejudice and the uttering and 
passing of the same as true and makes one who is 
guilty either of forging or uttering or of: passing a 
forged instrument guilty of forgery.}? 


B. Construction. 


[§ 3] 


[§ 4] A. In General. 


State v. Rose, 70 Minn. 4038, 410, 73 
NW 177. (6) ‘‘The fraudulent mak- 
ing or alteration of a writing to the 
prejudice of another man’s rights.” 
State v. Thomas, 29 Del. 195, 199, 
97 A 869; State v. Anderson; 24 
Del. 135, 138, 74 A 1097; Beattie v. 
Illinois Nat. Bank, 174 Ill. 571, 574, 51 
NE 602, 66 AmSR 318, 43 LRA 654; 
Comsive Bargar, 2). 072T. IN. Sina) 
Gis iComunve ebarlcarw cn lie Os NGS: 
(Pa.) 37; Reg. v. Blackstone, 4 Man. 
296, 299; In re Hall, 3 Ont. 331, 336 
{aff 8 Ont. A. 31]. To same effect 
Com. Vv. Chandler, | Thach. Gr. 
(Mass.) 187. (7) “The false and 
fraudulent altering or making of 
an instrument which would, if 
genuine, apparently impose a legal 
liability on another or change his 
legal liability to his prejudice.” 
State v. Lotono, 62 W. Va. 310, 311, 
58 SE 621. (8) “The false [and 
fraudulent] making or uttering or 
alteration of a written instrument 
purporting to be the act of some 
other person which it is not.” U. 
S. ‘v. Cameron, 3 Dak. 132, 139, 13 
NW 561. , : ; 

{[b] “fhe offense consists (1) in 
trying to defraud another by the 
use of a writing which the culprit 
knows to be a _ forgery, however 
created, whether by falsely making 
or altering it.” Harrell v. State, 
(Fla.) 88 S 922,,923. (2) It is an 
attempt to defraud a person of his 
property, whether real or personal, 
by the making of a false or fraudu- 
Jent written instrument of title, or 
a false evidence of indebtedness, 
and the like. State v. McCray, 15 
Oki Crysl6.ool, 176 By 408: 

[ec] Bacon sald: ‘‘The notion of 
forgery doth not so much consist 
in the counterfeiting of a mans 
hand and seal. 4 but in the en- 
deavouring to give an appearance of 
truth to a mere deceit and falsity, 
and either to impose that upon the 
world as the solemn act of another 
which he is in no way privy to, or 
at least to make a man’s own act 
appear to have been done at a time 
when it was not done, and by force 
of such falsity to give it an opera- 
tion which in truth and justice it 
Bacon Abr. 


ought not~ to_ have.” 

[quot Reg. v. Ritson, L. R. 1 Cun, 

200, 204]. ! 
[d] “False pretenses” distin- 


ed.—(1) Where the false pre- 
Jere Sais Hise of to obtain money 
or property is a written instrument, 
the resulting crime is sometimes 
forgery or the uttering of a forged 
instrument, and sometimes obtain- 


[26 C. J.—67) 


To constitute the crime 
of forgery proper 1° it is essential that three things 
should exist: (1) There must be a false making or | 1. 
other alteration of some instrument in writing;!7 (2) 
there must be a fraudulent intent;!8 and (3) the 
instrument must be apparently capable of effecting 


II. STATUTORY PROVISIONS 


Typographical errors. 
typographical errors, the court will give effect to 
the statute according to its true meaning if this 
is apparent from the context.!% 

What statute governs. 
statute are conflicting, the one prescribing the light- 
est punishment will govern;!* and where a stat- 
ute is passed between the time of forging an in- 
strument and the uttering of it, a conviction may 
be had for uttering, 
not for forging. 


[26C.J.] 897 


Where a statute contains 


Where the sections of a 


if within the statute, although 


III. ELEMENTS OF FORGERY 


a fraud.}® 


[§ 5] 


In General. 


ing property by false pretense. If 
the instrument used is false in it- 
self and is one 'which if genuine 
would create some right or liabil- 
ity, obtaining property on the faith 
of it is forgery or the uttering of 
a forged instrument as the case 
may be (Peo. v. Peacock, 6 Cow. 
(N. Y.) 72;. Mathews v. State, 33 
Tex. 102; Witherspoon v. State, 
(Tex. Cr. Ay);-3%7 SW 43833 Hirsch- 
fields ivanStater 1 i) Mes Ane 2/073 4.62): 
but if the instrument is not in it- 
self a false instrument but only 
false by reason of the use made 
of it (Hoge v. Chicago First Nat. 
Bank, 18 Ill. A. 501; Reg. v. Martin, 
5 Q. B. D. 34; Reg. v. Smith, 8 Cox 


CG. GC. 32), 8) or if it is one’ which 
if genuine would not be of any 
legal validity’ (State v. Henn, 39 


Minn. 464, 40 NW 564; State v. Stew- 
art, 9 N. D. 409, 883 NW 869; Tyler 
v. State, 2 Humphr. (Tenn.) 387, 36 
ATO M2 938i ECominny. wOuann, 2iVias 
Cas. (4 Va.) 89), its use to obtain 
property is the crime of obtaining 
property by false pretense. See 
also False Pretenses § 99. 

“Counterfeiting” distinguished see 
Counterfeiting § 6. 


5. Bredin’s App., 92 Pa. 241, 246, 
37 AmR 677; and Criminal Law 
ea lls 

6 U.S. v. Tod, 25 Fed. 815. See 


also Criminal Law § 11. 
7. See statutory provisions. 


8. U. S—U. S. v. McCarthy, 26 
Ty No. 15,656, 4 Cranch C. C. 
304. 

Me.—State v. Kimball, 50 Me. 
409. 

Mass.—Com. Vv. Dunleay, 157 
Mass. 386, 32 NE 356;' Com. v. 
Hinds, 101 Mass. 209; Com. Vv. 
Ayer, 3 Cush. 150. 

S. C.—State v. Zimmerman, 79 S. 
Cc. 289, 60 SE 680; McConnell v. 
Kennedy, 29 S. CC. 180, 7 SH 76; 
Statesy. Jones) 626, S. Ci clin 23655 36 
AmD 257. 

Vt.—State v. Morton, 27 Vt. 310, 


65 AmD 201. 

See also Common Law §8§ 25, 27- 
29; Criminal Law §§ 23-27. 

9. State v. Zimmerman, 79 S. C. 
289, 60 SE 680. 


10. State v. Kimball, 50 Me. 409. 
And see infra § 164. ; 
11. Instruments within purview 


of statute see infra §§ 24-49. 

12. Peo. v. Pfeiffer, 243 Ill. 200, 
90 NE *680, 26 LRANS 138, 17 Ann 
Cas 703; State v. Hathhorn, 166 Mo. 
229, 65 SW 756. 

[a] “Forgery” may be the gen- 
eric term used in a statute to in- 


B. Making or Alteration of Instrument— 


Except as otherwise affected by 


statute °° an essential element of the offense af 
forgery 1s the false making or alteration of some in- 
strument in writing.?+ 


The forgery may consist in 


clude all offenses under the statute, 
including uttering and having 
forged instrument in possession 
with intent to defraud. State v. 
Eaton, 166 Mo. 575, 66 SW 539. 

{b] In California, under’ Pen. 
Code § 470, the uttering of a forged 
instrument by defendant as true 
and genuine, with the knowledge 
that it was a forgery and with the 
intent to defraud, constitutes the 
crime of forgery as fully as would 
a forgery of the instrument itself. 
Peo: Pv Crane. Cale Awl 42, Sie 


239. See also infra § 51. 

18. Bostick v. State, 34 Ala. 266; 
State v. Hayes, 37 S. D: 5380, 159 
NW 108. See also Statutes [36 Cyc 
1126}. 7 

[a] Thus in revising Pen. Code 
(1865) § 566, defining -second de- 
gree forgery, such section being 


now Pen. Code (1903) § 587 (Pen. 
Code [1877] § 561; Comp. L. [1889] 


§ 6762), the omission of the word 
“or” after “otherwise,” and inser- 
tion of “of” in place of “or” after 
“association,” are clerical errors. 
Teens v. Hayes, 37 S. D.:530, 159 NW 

14. Barfield v. State, 29 Ga. 127, 


74 AmD 49. 


eek Rex v. Reeves, 2 Leach C. C. 
16. “UOttering instrument”: 


Distinguished see infra § 58. 
Synonymous see supra § 3. 


17. See infra § 5; and State v. 
Harper, 145 La. 514, 82 S 686. 
18. See infra § 17; and State v. 


Harper, 145 La. 514, 82 S 686. 

19. See infra § 20; and State v. 
Harpor, 145 La. 514, 82 S 686. 

20. See statutory provisions. 

“Forgery” as generic name of all 
offenses see supra § 38. 


Hl . SU. S. v. Glasener, 81 
Fed. 566. 
Ark.—Holloway v. State, 90 Ark. 


123, 118 SW 256. 

Cal.—Peo. v. Collins, 9 Cal. A. 622, 
99 P 1109; Peo. v. McPherson, 6 Cal. 
AY 266,..94 P1098. 

Colo.—De Rose v. Peo., 64 Colo. 
332, 171 P 359, LRAI9I8C 11938. 

D, C—Dowling v. U. S., 41 App. 
vs 

Fla.—Harrell v. State, 83 S 922. 

Ill.—Peo. v. Pfeiffer, 243 Ill. 200, 
90 NE 680, 26 LRANS 138, 17 Ann 
Cas 703; Goodman v. Peo., 228 Ill. 
154, 81 NE 830. 

Kan,—State v. Gavigan, 36 Kan. 
SUZ sls pee bbe 

La.—State v. Sturgeon, 127 La. 
459, 53 S 703; State v. Ford, 38 La, 
ANT Ose 
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making the entire instrument ?? or in altering an 
It is not necessary that the 
entire instrument should be fictitious.?* 
Act must appear to be act of another. 
sence of the offense is the making of a false writing 
with the intent that it shall be received as the act 
of another than the party signing it.® 
not be committed by the making of a genuine in- 
strument, although the statements made therein are 
... has reference 
not to the contracts or tenor of the writing, or to 
the fact stated in the writing ... but it implies 
that the paper cr writing is false, not genuine, fic- 
titious, not a true writing, without regard to the 
truth or falsehood of the statement it contains.’’ 27 
Making Entire Instrument—a. 
The forgery may consist in making the 


existing instrument.?* 


untrue.*° The term ‘‘ ‘falsely’ 


[§ 542] 2. 


General. 
entire instrument.7§ 


[§ 6] b. Writing over Genuine Signature. Where 
& person procures the signature of another upon 


N. M.—Terr. v. Gutierrez, 13 N. 
M. 312, 84 P 525, 5 LRANS 375. 

Oh.—Barnum vy. State, 15 fe fei 
45 AmD 601. 

Pa.—Com. v. Mitchell, 16 Pal Dist. 
704, 705 [quot Cyc]; Com. v. Comp- 
TON Leave Distiay dal 9: 

Tex—Pope v. State, (Cr.) 170 SW 
150; Ashmore v. ‘State, 67 Tex. Cr. 
502, 150 SW 196. 

Eng.—Reg. v. White, 1 Den. C. C. 
20s) Ress. va Closs"( Coxe. "C, 49.42 


22. See infra § 5%. 

23. See infra § 11. 

24. Com. v. Hyde, 94 Ky. 517, 23 
SW 195, 15 KyL 264; Com. v. Walls, 
86 SW 684, 27 KyL 739; Com. v. 
Segee, 218 Mass. 501, 106 NE 173; 


Com. v. Boutwell, 129 Mass, 124. 


25. U. S.—Ex p. Geissler, 196 
Fed. 168. 

Ga.—Barron v. State, 12 Ga. A. 
842, 77 SE 214. 

Mass.—Com, vy. Foster, 114 Mass. 


311, 19 AmR 353; Com. v. Baldwin, 
77 Mass, 197, 71 AmD 703. 
‘"N. Y¥.—Mann v. Peo. 15 Hun 155 
{aff 16 N. Y. 484, 31 AmR 482]; 
Matter of Heilbonn, Park iGrss429; 
Tex.—Edwards v. State, 53 Tex. 
Cr. 50, 108 SW 673, 126 AmSR 767. 
Inng.—Rex Vv. : Aickles, 1 Leach C. 
@. 4385; Rex’v. Dunn, 1 Leach C. C. 
68; Rex v. Bontien, R. & R. 194, 
“One of the elements of forgery, 
according to all the definitions, is 
that a writing should not only be 
made or altered with fraudulent in- 
tent, but it must have the effect of 
imposing a liability or creating an 
obligation upon some other person.” 
Ex’ p. Geissler, 196 Fed. 168, 171. 
{a] As otherwise expressed the 
mere false statement or implication 
of a fact not having reference to the 
question by whom the instrument is 


executed will not constitute the 
crime. Com. v. Baldwin, 11 Gray 
(Mass.) 197, 71 AmD 703. 
_) 26. U, S=-U. S. v. Glasener, 81 
Fed. 566. 

Colo.—De Rose v.~-Peo., 64 Colo. 
COL Liles 8b9, dubvAtol SCrmevlg 8s 

Ga.—Barron v. State, 12 Ga. A. 
342. 77 SH 214. 

N. H.—State v. Young, 46 N. H. 
266, 88 AmD 212. 

N. M.—tTerr. v. Gutierrez, 13 N. 
M. 1312, 84 P 525, 5 LRANS 375. 

ng.—Rex v. ‘Arscott, Gi Cimicee 


408; Reg. v. White, 2 C. & K. 404, 
61 ECL 404. 

[a] Rule applied and illustrated. 
—(1) An indictment, which charges 
that accused as a notary public 
falsely made a certain jurat and 
certificate to the-effect that a des- 
ignated party had sworn and sub- 
scribed to a certain affidavit before 
him, and that accused had read the 
affidavit to said party and made him 
acquainted with its contents before 


FORGERY 


The es- 


Forgery can- 


[y 7] 


c. 


In 
his authority.*4 


The 


execution and that the jurat and 
certificate were false in that the 
said party never did personally ap- 
pear before accused and swear to 
the affidavit and that accused never 
did read the affidavit to said party 
or make him acquainted with the 
contents thereof, does not charge a 
forgery. U.S. v. Glasener, 81 Fed. 
566. To same effect Terr. v. Gutier- 
rez, 13 N. M. 312, 84 P 525, 5 LRANS 
875. (2) A statute declaring a per- 
son eguilty of forgery who shall 
falsely make, alter, forge, or coun- 
terfeit a request for payment of 
money, ete., is inapplicable to a 
padded’ railroad time roll from 
which the pay roll was made, since 
the time roll itself was genuine, al- 
though containing false entries. De 
Rose v. Peo., 64 Colo. 832, 171 P 359, 
LRA1918C 1193. (3) It-is: not: for- 
gery to make a false charge in one’s 
own book of accounts. State v. 
Young, 46 N. H. 266, 88 AmD 212. 
But see infra § 44. (4) According 
to some decisions if a person gives 
an instrument as his own, the fact 
that he subscribes it by a fictitious 
name will not make it a forgery, 
the credit there being wholly given 
to himself without any regard to 
the name or any relation to a third 
person, ~Resnv. “Martin; 5° QQ!) BY D. 
345 Res ive Dunn, Loibeach'O.n GP 57. 
(5) On the other hand some deci- 
sions hold that one may be guilty 
of forgery by executing a writing in 
his. own name, if it is false in a 
material part, and calculated to in- 
duce another to give credit to it as 
r-enuine. Moore v. Com., 92 Ky. 630, 
ER: OW Coot Lo Levu ease * Goma ve. 
Wilson, 89 Ky. 157, 12 Sw 264, 25 
AmSR 528, 11 KyL° 375; Luttrell v. 
State, 85 Tenn. 232, 1 SW 886, 4 
AmSR 760; Mead v. Young, 4 T. R. 
28, 100 Reprint 876. (6) Putting a 
false date on an otherwise valid 
instrument, in ordér to give it a 
false operation, may constitute for- 
eery. dReesiove Ritson, eek: a? Gc 
200. (7) Further illustration of this 
rule see infra § 8 note 45. 

27. State v. Young, 46 N. H. 266, 


forgery.*® 


270. 88 AmD 212 fauot with appr 
State v. Willson, 28 Minn. 52, 54, 9 
NW 28]. \ 

28. Kimmel v. State, 99 Nebr. 
547, 156 NW=1074; Peo. v. Shanley, 
132° App. “Diyv'821; 117) NYS “845 


[aff 196. N. Y. 574 mem, 90 NH 1163 


mem]; and cases infra §§ 6-10. 
29. Wilson v. South Park Comrs., 
70.Tll. 46; Caulkins v. Whisler, 29 


Towa 495, 4 AmR 236; Peo. v. Dray- 
ton, 41 App. Div. 40. 58 NYS 439; 
Martine’s Case, 6 City Hall Rec. 
(N, “Y.) 27% Dunean’ v. State)” (Tex. 
Cr.) 215 SW 853, 855 [quot Cyc]; 
Flower v. Shaw, 2 C. & K. 703, 61 
BCT 7 032 


[§§ 5-7 


a blank paper, and, without authority from the lat- 
ter, writes a promissory note or other apparently 
valid instrument above it, he is guilty of forgery.?° 
And the rule is the same where an agent, having the 
genuine signature of his principal with instructions 
to write an ‘instrument in a certain way, disobeys 
his instructions,°*° or fills up the instrument after his 
authority is at an end.*+ 
the money thus obtained was actually due him.*? 
Nor does it make any difference that the signature 
is printed, if the instrument, when completed, pos- 
sesses an apparent validity. 38 

Improper Exercise of Authority. An 
agent for. some purposes may commit forgery by 
making or signing an instrument in disobedience 
of his instructions or in the improper exercise of 
Although a person is authorized to 
sign the name of another to certain documents, yet if 
he signs such name to a false document ‘it is 
authority to make duplicates does 


And it is immaterial that 


30. Perna s v. Pratt, 19° Bel 
264, 51 A 604. 


Mo.—State v. Kroeger, 47 Mo. 552. 


N. Y.—Peo. v. Dickie, 62 Hun 400, 
LT INEAS = bill? 
ema Oa a v. Pioso, 17 Pa. Super. 


Tex.—Dunean v. State, (Cr.) 215 
SW 853, 855 [quot Cyc]; Hooper v. 
State, 30 Tex. A. 412, 17 SW 1066, 
28 AmSR 926. 

Enge.—Flower v. Shaw, 2 C. &.K. 
703, 61 ECL 703; Reg. v. Wilson, 2 
@: & K. 527, 61 ECL:527; Regey v. 
Bateman, 15 Cox’ © (C.) 186;)) Rex yv. 
Hart, 7 Ce& Pe 652,932. Cir 805: 

{a] Tllustration. — S delivered 
certain checks, signed by him, but 
with the date, amount, and name of 
payee left blank, to K with direc- 
tions and authority to fill them up 
to the use of certain persons hay- 
ing demands against S; and K, after 
erasing the printed words “the or- 
der of” on the face of one of the 
checks and substituting the words 
“cash or bearer” filled up the same 
for a large amount, and converted 
it to his own use by drawing the 
money and appropriating it. It was 
held that this constituted forgery. 
Flower v. Shaw, 2 C. & K. 17038, 61 
ECL. 703. 

[b] Filling in for a larger sum 
than was authorized to be inserted 
is forgery, Biles: v;) Com..32) Pa. 
529, 75 AmD 568; Duncan v. State, 
(Tex. \Cr.) 215 SW 853; Rex v. Hart, 
T Cx eP2'652\" 32° DOL (805 3) Reszanve 
Bateman, 1 Cox C. C. 186 


ek Reg. v. Bateman, 1 Cox C. Cc. 
32. Flower v. Shaw, 2 C. & K. 
704, 61 ECL 704. 
33. U. S. v. ‘Schoyer, 27. F. Cas. 
Now 16,2324. 
wo U. S.—Ex p. Hibbs, 26 Fed. 
“Del.—State v. Pratt, 19 Del. 264, 51 
A 604. 


Ky.—Moore v. Com., 92 Ky. 630, 
18 SW 833, 13 KyL 788. 

Mo.—State v. Kroeger, 47 Mo. 552. 

Nebr.—Kimmel vy. State, 99 Nebr. 


547, 56 NW 1074. 
N. Y.—Peo. v. Dickie, 62 Hun 400, 
17 NW S512 


Pa.—Com. v. Pioso, 17 Pa. Super. 
45, 18 LaneLRev 185. ; 

Tex.—Dunean v. State, (Cr.) 215 
SW 853; Hooner v. State, 30 Tex. 
A. 412, 17 SW 1066. 28 AmSR 926. 

Eng.—Flower v. Shaw; 2 C. & K. 
703, 61 ECL 703; Reg. v. Wilson, 
2NCo & KA b27, 6h VHCLiO b2 2minRexanve 
Bateman, 1 Cox C. C. 186; Rex v. 
Hartt Gils & 2 Py (662). 32 new 


805. 
Bh ame re -Phipps; (8 ~Onts GAs 
35. Moore v. Com., 92 Ky. 630, 18 
SW 833, 13 KyL 738. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not include the right to imitate the signatures and 


utter the duplicates as originals.*¢ 


held that an officer, public or private, who is author- 
ized to issue certain instruments in his official ca- 
pacity is guilty of forgery if he issues 9 false docu- 
ment, although signed with his own name.?7 
one who executes an instrument purporting on its 
face to be executed by him as agent of a principal 
therein named, when in fact he has no authority 
from such principal to execute such instrument, is 
not guilty of forgery, as the instrument is nothing 
different from what it purports to be, the act being 
a false pretense;** this is not a false making of the 
_ instrument, but merely a false and fraudulent as- 
Where, however, the pur- 
ported agency. does not appear from the signature 
itself, the person signing the name of another with- 
out authority is guilty of forgery,#° although he says 
at the time of signing that he is an agent merely.*! 

[§ 8] d. Use of Maker’s Own Name When Same 
Falsely personating another 


sumption of authority.®® 


as That of Another. 


36. Kimmel v. State, 99 Nebn 
547, 156 NW 1074 (orders for pay- 
ment of money). 

37. Ex p. Hibbs; 26 Fed. 421; 
Com. v. Wilson, 89 Ky. 157, 12 SW 
264, 25 AmSR 528, 11 KyL 375; Peo. 
v. Filkin, 176 N. Y. 548, 68 NE 1120 
[aff 88 App. Div. 589, 82 NYS 15]; 
Peo. v. Underhill, 142 N. Y. 38, 36 
NE 1049 [rev 75 Hun 329, 26 NYS 
1030];' Peo. v. Graham, Sheld. (N. 
Y.) 151; Rex v. Rowe, 2 OntWR 
962, 8 CanCrCas 28. 

[a] A public officer is guilty of 
forgery if, after filling up bonds, at- 
testing them in his own name, and 
megotiating them in accordance with 
the authority bestowed upon him, he 
appropriates the proceeds to mee) 

a. 


use. Com. v. Work, 3 Pittsb. 
493. ; 
{b] A corporate officer may be 


guilty of forgery in fraudulently 
signing a check for his own pur- 
poses, which purports to be a divi- 
dend check drawn on an account 
kept only for dividend purposes. 
Rex v. Rowe, 2 OntWR 962, 8 Can 
CrCas 28. 

Sohn es. ——Ineeren Leully, 2 20 ei ed: 
812. 

Cal.—Peo. v. Bendit, 111 Cal. 274, 
43 P 901, 52 AmSR 186, 31 LRA 831. 

Ga.—Barron “v. State, 12° Gal-A. 
B42, 77 SE 214. 

La.—State v. Taylor, 46 La. Ann. 
1332, 16 S.190,:49 AmSR 351, 25 
LRA 591. ; 

Minn.—State v. Willson, 28 Minn. 
52,:°9 NW. 28. oi 

N. Y.—Mann v. Peo., 15 Hun 155 
[aff 75 N. Y. 484, 31 AmR 482]; 
Matter of Heilbonn, 1 Park. Cr. 429. 

Hie; Reer vee Inder, 22) C: & I<. 
635, 61 ECL 635; Reg. v. White, 2 
CGC! & K, 404, 61 BCL 404; Rex v. 
Arscott, 6 C. & P. 408, 25 HCL 499. 

But compare Com. v. Baldwin, 11 
Gray (Mass.) 197, 71 AmD 1708 
(where the name of a fictitious firm 
was signed, the writer representing 
that he was a member of such firm). 

[a] “fhe reason is plain: for, in 
the latter case, the fraud, if perpe- 
trated at all, is effected by inducing 
confidence in the validity of the 
agency alleged to exist, whereas in 
the case of real forgery the fraud 
is committed by inducing the belief 
that the paner was executed or 
signed by him who purported to 
have signed it, when in truth and 
in fact such was not the case. In 
forgery the false instrument must 
carry on its face the semblance of 
that for which it is counterfeited, 
although it is not necessary that 
the semblance be exact.” Barron v. 
State, 12 Ga. A. 342, 344, 77 SE 214. 

[b] Tllustrations.—(1) A bill of 
exchange payable to the order of 
Thomas Tomlinson was indorsed by 


FORGERY 


So it has been 


But 


sonans.*46 


[§ 9] e. 


accused: “Per procuration, Thomas 
Tomlinson. Emanuel White.” It ap- 
peared that White had no authority 
from Tomlinson, and it was held 
by a unanimous court of fifteen 
judges that this was not forgery. 
Reg. v. White, 2 C. & K. 404, 61 ECL 
404. (2) A bill of exchange had 
been made payable to the order of 
Charles Macintosh & Co. It was in- 
dorsed by Heilbonn: ‘‘Received for 
Charles Macintosh & Co. Alex Heil- 
bonn.” “It is the essence of forgery 
that one signs the name of another 
to pass it off as the signature, or 
counterfeit of that other. This can 
not be when the party openly, and 
on the face of the paper, declares 
that he signs for the other.” Mat- 
ter of Heilbonn, 1 Park. Cr. (N. Y.) 
429, 434. 

89. Barron v. State, 12 Ga. A. 
342, 77 SH 214; and cases supra note 


In re Phipps, 8 Ont. A, 77. 
In re Phipps, 8 Ont. A. 77. 
See cases infra note 43. 
One’ having a power of at- 
torney, by fraudulently concealing 
the fact and assuming to be the 
principal and representing himself 
as such, may commit forgery by 
signing the name of his principal. 
Rear Veron 20 Us Ci P.2 164) 

43. U. 'Si==U. S. v..Diong,’30:) Med. 
678. 

Ga.—Lascelles v State, 90 Ga. 
347, 16 SE 945, 35 AmSR 216; Bar- 
field v. State, 29 Ga. 127, 74 AmD 49. 

Miss.—Thomas v. Gulfport First 
Nat. Bank, 101 Miss. 500, 58 S 478, 
39 LRANS 355. 

N. Y.—Graves v. American Exch. 
Banks) li New. 205, (dictum) Peo: 
v. Peacock, 6 Cow. 72. And see 
People’s ‘Trust Co. v. Smith, 215 N. 
Y. 488, 109 NE 561 [aff 155 Ann. Div. 
921,:140 NYS 1140, LRA1916B 840, 
AnnCasi1917A 560] (apparently rec- 
ognizing rule). 

Tex.—Edwards v. State, 53 Tex. 
Cr. “50,108 SW 673,°126 AmSR (767; 
Murnhy v. State, 49 Tex. Cr. 488, 
93 SW 543. 

BWng.—Rex v. Webb, Bayl. Bills 
432; Reg. v. Blenkinsop, 2 C. & K. 
Hols GL WEL S3ls Mead vo = Younes; 
4 T. R. 28, 100 Reprint 876. 

[a] Rule apnlied.—(1) One of 
two persons having the same name, 
who signs the ‘name to a note with 
intent that the note may be used in 
trade as the note of the other, is 
suilty of forgery. Edwards v. State, 
bore Lex Cre 150, 1088S wee 673s, 126 
AmSR 767. (2) One who presents a 
money order to the paying official in 
a post office, and signs it as if he 
were the person for whom it was 
intended, is guilty of forgery. iUIA 
S. v. Long, 30 Fed. 678. (3) Where 
certain coal consigned to one P of 


[a] 


Use of Fictitious Name. 
forgery the name alleged to be forged need not be 
that of any person in existence. 
fictitious, if the instrument is made or altered with 
intent to defraud,47 and shows on its face that it 
has sufficient efficacy to enable it to be used to the 


‘who resided 
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and signing his name is forgery;!2 and hence one 
who signs his name to an instrument, although it is 
identical with the name of another, is guilty of 
forgery if the intent is to have it received as the 
instrument of such other person and the instru- 
ment may be of legal efficacy,4? but there is some 
authority to the contrary;#4 and it has been held 
not to constitute forgery for a person to sign a 
paper in his own name, although it is of a false 
affirmation, unless the name written is used in such 
a way as to place the burden of the obligation upon 
another person bearing the same name.‘® 
been held that a forgery may be committed, al- 
though the names are not identical but merely idem 


So it has 


To constitute 


It may be wholly 


New York was claimed on its arrival 
there by another of the name of P, 
in the same city but 
was not the true consignee, and who 
knowing this obtained an advance of 
money by indorsing the permit for 
the delivery of the coal with his 
own name, this was held to be for- 
gery and not merely obtaining goods 
under false pretense. Peo. v. Pea- 
cocks” 6 xCowaGNa Wace 

44. Hoge v. Chicago First Nat. 
Bank, 18 Ill. A. 501 (where the act 
was held to constitute obtaining of 
money under false pretenses and not 
forgery). 

“False pretenses” distinguished 
see False ‘Pretenses § 99, 

45. Reg. v. White, 2 C. & K. 404, 
61 ECL 404, 

46. White v. Van Horn, 159 U. S. 
3, 15 SCt 1027, 40 L. ed. 55 (if the 
name “J. H. Chisholm” was signed 
to the transfer of a certificate by 
another of that name with intent 
to counterfeit the certificate of J. 
H. Chism, because the names were 
idem sonans, and likely to _ pro- 
duce the impression that the name 
signed was that of J. H. Chism, this 
would be forgery). 


47. U. S.—Meldrum v. U. S., 151 
Fed. 177, 80 CCA 545, 10 AnnCas 
324 [aff 146 Fed. 390]; Logan v. 


U. S., 123 \Fed. 291, 59 CCA 476; Hx 
Dp. Ebb 2Gehed 421s nUenSn vaubure 
ner, Pet. 132, 68 ed 6 3se0 be os 


Val eMitChelliZot Ha@as SuNOw iis) 
Baldw. 366. ; 
Ala.—Williams vy. State, 126 Ala. 


50, 28 S 632; Thompson v,. State, 49 
Ala. 16; State v. Givens, 5 Ala. 747. 
Ark.—Maloney v. State, 91 Ark. 
485, 121 SW 728, 134 AmSR 83, 18 
AnnCas 480. : 
Cal.—Peo. v. Nishiyama, 135 Cal. 
299, 67 P 776; Peo. v. Blliott; 90 Cal. 
586, 27 P 433; Peo. v. Jones, 12 Cal. 
A. 129, 106 P 724 (under statute ex- 
pressly so providing). 
Ga.—Lascelles v. State, 90 Ga. 
347, 16 SE 945, 35 AmSR 216. 
"Ac ea Vv. sHahness sia, “Ann: 
Md.—Lyman v. State, 136 Md. 40, 
109 A 548. 
Mass.—Com. v. Costello, 120 Mass. 


358; Com. v. Chandler; Thach. Cr. 
187. , 
Mich.—Harmon vy. Old Detroit 


Nat. Bank, 115 Mich. 73. 116 NW 
617, 126 AmSR 467, 17 LRANS 514: 


Peo. v. Warner, 104 Mich. 337, 62 
NW 405. 

Mo. — State v. Stegner, 276 Mo. 
427, 207 SW 826; State v. Warren, 
Ae Mo. 430, 19 SW 191, 32 AmSR 

Mont.—State Vv. Vineyard, 16 
Mont, 138. 40 P 178. 


Nebr.—Randolph y. State, 65 Nebr. 
520, 91 NW 356. 


900 [26C.J.] 


injury of another.*§ 


fraud, 


ie LON: 


N. H.—State v. Hayden, 15 N. 
E355. 

N. Y.—Peo. v. TOMES 2 a0 GaINen eye 
523) 13) NH 93; Peo.°v. “Brown, 72 
INELOYS sone S AmR 183 {aff 8 Hun 
562]; Peo. v. Browne, 118 App. Div. 
793, 103 NYS 908 [aff 189 N.Y. 528 


mem, 82 NE 1130 mem]; Gotobed’s 
Case, GUuCity shlalln Rees 25s) Rileyas 
Case, 5 City Hall Rec.. 87; Grant’s 


Case, 3 City Hall Ree. 142. 


Oh.—Sasser v. State, 13 Oh. 458. 

Or.—State v. Kelliher, 49 Or. 77, 
88 P 867; State v. Wheeler, 20 Or. 
192, 25.2 394, 23 AmSR 119, 10 LRA 
OE 

Pa. ard ee v. Smith, 6 Serge. & R. 
568; White w. Com, 4 Bing. 418; 
Com.-v. Bachop, 2: Super. 294. 

SD —=State | va uarsonmsIeiS. sD. 
120, 163 NW 566. 

Tenn.—Luttrell v. State, 85 Tenn. 
232, 1 SW 886, 4 AmSR 760. 

Tex.—Henderson v. State, 14 Tex. 


503; Walderen v. State, 76 Tex. Cr. 
358, 174 SW 348; Hanks v. State, 
(Cr. A.) 54 SW. 587: Scott v. State, 
40 Tex. Cr. 105, 48 SW 523% Davis 
v. State, 37 Tex. Cr. 218, 39 Sw 296; 
Hocker v. State, 34 Tex. Cr. 309, 30 
SW 7838, 53 AmSR 716; Brewer Wi 
State, 32 Tex. Cr. 74, 22 SW 41, 40 
AmSR 760. ; 

Va.—Buckland vy. Com., 8 Leigh 
(35 Va.) 732. 

Hng.—Ree. v. Rogers, 8 C., & P. 
629, 34 ECL 930; Reg. v. Avery, 8 
Om (PA 96; 34 HCL Res. av. 
Smith, 9 Cox C. C. 162: Bolland’s 
Case, 2 East. P. C. 958; Wilk’s Case, 
2) Past (P) 1c) 96% Daylor’s Case, 2 
East. P. C. 960; Lewis’ Case, Fost. 
116; Rex v. Parkes, 2 Leach C. C. 
775: Rex v. Sheppard, 1 Leach C. 
C. 265; Rex ,v. Lockett, 1 Leach C. 
Cc. 110; Rex v. Bolland, 1 Leach C. 
@i 97; Rex Vv: Chisholm, (R.'& R.)220; 
Rex v. Bontien, R. & R. 194; Rex v. 
Lyon, R. & R. 190; Rex v. Peacock, 
R. & R. 267; Rex v. Francis, R. & R. 


156; Rex v. Whiley, R. & REALG1s 
Rex v. Marshall, R. & R. 56. 
Can.—Reg. v. Deegan, 6 Man. 81; 
Hx paaCadby,, 26. Ne Br 4b22-tniere 
Lazier, 26 Ont. A. 260 [aff 30 Ont. 
419]; Re Murphy, 22 Ont. A. 386 
[aff 26 Ont. 163, 2 CanCrCas 562]. 
[a If the payee named in a 
check is a fictitious person, the in- 


dorsement of such name thereon by 
a person cashing it is a forgery. 
Harmon v. Old Detroit Nat. Bank, 


153 Mich. 73, 116 NW 617, 126 
AmSR 467, 17 LRANS 514. 
[b] Making notes in name of fic- 


titious bank.—It is a forgery to 
. make a note purporting to be one 
of a bank which has no existence. 
State v. Hayden, 15 N. HE 355. 

{[c] Making note in name of fic- 
titious person.—Forgery may _ be 
committed by making a note in the 
name of a fictitious person or under 
an assumed name. State v. Wheel- 
er, 20) Ore 192, 125 BP 394,923 cAmSE 
119, 10 LRA 779; Com. v. Bachop, 2 
Pa. Super. 294. 

{d] Fictitious order for burial 
expenses.— Under 38> iGeors IL ve! 35; 
it is forgery to sign the name of a 
fictitious magistrate to an order for 
reimbursement for funeral expenses 


And it has been held that, 
where an assumed name is used with intent to de- 
it makes no difference that accused’s real 
name would have carried as much credit,*® but there 
is authority apparently to the contrary.®° 
Misrepresentation as to existence of firm. Sign- 
ing an instrument in the name of a fictitious firm 
with intent to defraud, and falsely representing that 
the firm consists of the writer and another person, 
has been held not to constitute forgery.®t 
Obtaining Signature or Acceptance 
by Fraud. Whether or not the procuring of the 
execution of an instrument by a misrepresentation | 


FORGERY 


Fouad 33; 


for the burial of a body cast on 
shore by the sea. Rex v. Froud, 1 
B. & B. 300, 5 ECL 89,129 Reprint 738. 
[e] Issuing money order in fic- 
titious name.—A postmaster who is- 
sues a postal money order on the 
application of a fictitious person, in 
whose name he wrote, directing that 
the order be collected and remitted 
to. him, is eullty, of forgery: Ex p; 
Hibbs, 26 Fed. 421. 
48. State v. Stegner, 276 Mo. 427, 
207 SW 826. And see infra § 20. 
49. Adkins v. State, 41 Tex. Cr. 
Dilly. OLS We Oo Datts Case, 2 Hast 
12e (OR Wa ua Taehcw ie AWN engs  IResue 37 
675 Rex v. Marshall, (R. &. BR. 66. 
50. Regs v./ Martin, 5 Q, B. D. 34 
(where defendant, in payment for 
goods purchased by him from the 
prosecutor, drew a check in the lat- 
ter’s presence, cn a bank in which 
he, defendant, had no money, in the 
name of William Martin, his own 
real name being Robert Martin, and 
gave it to the prosecutor as his own 
check drawn in his own name, The 
prosecutor received it in the belief 
that it was drawn in the prisoner’s 
own name. It was held that as the 
prisoner gave the check entirely as 


his own, subscribing it in a ficti- 
tious name did not make it a for- 
gery, since the credit was given 


wholly to himself without regard to 
the name or any relation to a third 


person). 

5i. Comm ve ‘Baldwin,. 11 “Gray: 
(Mass.) 197, 71 AmD 703. See False 
Pretenses § 39 et seq. 5 

52. Ga.—wWells v. State, 89 Ga. 
%38, 15 SH) 679. 

Ill.—Peo. v. Pfeiffer, 243 Ill. 200, 


90 NE 680, 26 LRANS 138, 17 Ann 


Cas .703. 

Miss.—Johnson v. State, 87 Miss. 
602, 39 S692. 

Mont.—State v. Mitten, 36 Mont. 
376, 92 P 969. 

Pa.—Com. v. Sankey, 22 Pa. 390, 
60 AmD 91, 

Tenn.—Hill v. State, 1 Yerg. 76, 
24 AmD 441. 

Eng.—Reg. v. Chadwick, 2 M. & 
Rob. 545; Reg. v. Collins, 2 M. & 
Rob. 461. 

{a] Reason for this view. — “It 


must be admitted that, in morals, 
such an imposture as this stands no 
better than the making of a false 
paper. But even a knave must not 
be punished for one offense because 
he has been guilty of another. For- 
gery is the fraudulent making or 
altering of a writing to the preju- 
dice of another’s right. The de- 
fendant was guilty of the fraud, 
but not of the making, The paper 
was made by the other person him- 
self, in prejudice of his own right. 
To complete the offense, according 
to the definition it requires a fraud- 
ulent intent and making both. The 
latter is innocent without the for- 
mer, and the former, if carried into 
effect without the latter, is merely 
a cheat. If every trick, or false pre- 
tense, or fraudulent act by which a 
person is induced to put his name 
to a paper which he would not 
otherwise have signed, is to be 
called a forgery, where shall we 
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as to its contents or by misrepresentation of facts 
constitutes forgery is a question on which the deci- 
sions are conflicting. According to one line of deci- 
sions forgery cannot be predicated on a statement 
of facts of this character, the view being taken that 
it is at most a cheat or swindle;*? and it has simi- 
larly been held that the procuring of the acceptance 
of an instrument by a misrepresentation of its con- 
tents is not forgery.®* 
cisions hold that to procure the execution of an in- 
strument by misrepresenting its contents or by mis- 
representing facts is forgery.*4 

Alteration of Existing Instrument— 


On the other hand other de- 


stop, and what shall be the rule? 
Is it forgery to take a note for a 
debt known not to be due? Or to 
procure a deed for» valuable land 
by fraudulently representing to the 
ignorant owner that it is worthless? 
Or to get a legacy inserted in a will 
by imposing on a weak man in his 
illness? All these would be frauds 
—frauds perpetrated for the pur- 
pose of getting papers signed—as 
much as that which was committed 
in this case; but no one thinks they 


are forgeries.” Com. v. Sankey, 22 
Pa. 390, 395, 60-—AmbD ols ¥ Peosavs 
Pfeiffer, 243 Ill. 200, 90 NE 680, 26 


LRANS 138, 17 AnnCas 703. 


{b] In applying this rule it has 
been held that it is. not forgery: 
(1) To fraudulently induce an il- 


literate person to execute a deed on 
misrepresentation of its contents 
(Reg. v. Collins, 2 M. & Rob. 461), 
(2) as for instance that the instru- 
ment was a pension paper and not 
a deed (Johnson vy. State, 87 Miss. 
502,39 S 692):.- (8) To preeure the 
execution of a note by an illiterate 
person by falsely representing that 
the note is for a smaller sum than 
hat therein stipulated. Wells v. 
tate, 89 Ga. 788, 15 SE. 679; Com. 
vo Sankey, (224 Pa. 390, 60) Am Ds Oise 
Hill v. State. 1 Yerg. (Tenn.) 76, 24 
AmD 441. (4) To falsely represent 
to the maker of a note the loss 
thereof and induce him to execute a 
new note bearing the date of the 
original and to pass the new note 
as the original with intent to de- 
fraud. Peo. v. Pfeiffer, 243 Ill. 200, 
90 NE 680, 26 LRANS 138, 17 Ann 


Cas! 7.03: 

53. Dallas v. Com. 40 SW 456, 
19 KyL 289. 

54. Me.—Biddeford Nat. Bank v. 
Hill, 102 Me. 346, 350, 66 A 721, 120 
AmSR 499 [cit Cyc]; ‘State v. Shurt- 
liff, 18 Me. 368. 

Mass.—Com. v. Foster, 114 Mass. 
311, 19 AmR 353. 

Mich.—Clay v. Schwab, 1 Mich. N. 
Peles: 

N. Y.—Marden vy. Dorthy, 160 N. 
Y. 39, 54 NE 726, 46 LRA 694 [aff 
12 App. Div. 188, 42 NYS 827]. 


Oh.—Gregory v. State, 26 Oh. St. 
510, 20- AmR 774, 


BEng: ean v. Blenkinsop, 1 Den. 
ChiCeat 

See ae infra § 19. 

{a] Reasons for rule—(1) “It 


does not lessen the turpitude of the 
offence, that the party whom he 
sought to defraud was made in part 
his involuntary agent, in effecting 
his purpose. If he had employed 
any other hand, he would have been 
responsible for the act. In truth 
the signature to that false instru- 
ment, in a moral and legal point of 
view, is aS much imputable to him, 
as if he had done it with his own 
hand. The art and management 
used, has no tendency to mitigate 
the charge.” State v. Shurtliff, 18 
Me. 368, 871 [quot with appr Mar- 
den v. Dorthy, 160 N. Y. 39, 54 NE 
726, 46 LRA 694]. (2) “To consti- 
tute forgery, where there has been 
no subsequent alteration, the fraud- 
ulent intent must attend the mak- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a. In General. The forgery may consist in altering 
A material alteration of 
an existing instrument with intent to defraud is 
forgery if the alteration so made may have the 
effect so intended,®* and this is so, although the 
one making the alteration is jointly liable upon the 
Nor is it requisite that the instrument 
should be a valid one, as it is forgery to alter a 
document which the party himself has previously 
Alteration may be accomplished by add- 
ing something to the instrument,®® by removing 
something therefrom,®° or by a combination of these 
By statute the offense of forgery may in- 


an existing instrument.°® 


instrument.57 
8 
forged.® 


two.® 


ing of the instrument. But it is not 
necessary that it should be in the 
mind of the one whose hand holds 
the pen in writing the signature. If 
that is done at the dictation or re- 
quest of another, and for his pur- 
poses and use, and his designs are 
fraudulent so as to make it forgery 
if he had written it himself, then 
the instrument is a forged one.” 
Com. v. Foster, 114 Mass. 311, 320, 
19 -AmR 1353. : 

[hb] Rules applied: (1) Where 
one procures the signature of a per- 
son to an instrument with intent to 


pass it as the instrument of an- 
other person of the same name, 
Com. v. Foster, 114 Mass. 311, 19 


AmR 3538. (2) Where a person not 
intending to sign a promissory note, 
by fraud and deceit has been tricked 
into signing an instrument which 
afterward proves to be a promissory 


note. Biddeford Nat. Bank v. Hill, 
102 Me. 346, 350, 66 A 721, 120 
AmSR 499 [eit.. Gyel;) Clay Vv. 
Schwab, 1 Mich. N. P. 168. (3) 


Where, for the purpose of defraud- 
ing one party, accused procured an 
innocent party to sign the name of 
the party defrauded by falsely rep- 
resenting that he had authorized the 
innocent party to do so, the view 
being taken that the party signing 
the note was the agent of defend- 
ant and that his act was the act of 
defendant. Grégory v. State, 26 Oh. 
St. 510, 20 AmR 774. (4) Where de- 
fendant brought to the party de- 
frauded the draft of a deed which 
he saw and read and subsequently 
fraudulently procured his signature 
to the draft of another deed as be- 
ing the deed first examined. State 
v. Shurtliff, 18 Me. 368. 

55. Reg. v. Bail, 7 Ont. 228; and 
cases infra this section. 

56. U. S.—U. S. v. Osgood; 27 F. 
Cas. No. 15,971a; U. S. v. Wood, 28 
F. Cas. No. 16 6,753, 2 AGranch, ‘CrC; 
T6450... Sev. Wood, 28 F. Cas. No. 
16,753, on Cranch) ©. C..164. 


‘Ala.—-Murphy v. State, 118 Ala. 
IS Aes as) od (lus 

Ark. —Lemay v. Williams, 32 Ark. 
166. 

Cal.—Peo. v. Brotherton, 47 Cal. 
388. 

Del. — State v. Hitchens, 2 Del. 
527. 

Ga.—Barfield v. State, 29 Ga. 127, 
74 AmD 49. 

I1].—Wilson v. South Park Comrs., 
70 Ill. 46. 

Towa.—State v. Davis, 53 Iowa’ 


252, 5 NW 149; State v. Maxwell, 47 
Towa 454; Caulkins v. Whisler, 29 
Iowa 495, 4S eA 23Gn, State AV. 
Stratton, 27 Iowa 420, 1 AmR. 282; 
State v. Wooderd, 20 Iowa 541. 
Koy. — Com: va. Elide,. 94, Ky. 517; 
23 SW 195, 15 KyL 264. 
La.—State v. Murphy, 46 La. Ann. 
415, 14 S 920. 
Mass.—Com. v. Segee, 218 Mass. 
501, 106 NE 173: Com. vy. Boutwell, 
129 Mass. 124: Belknap v. National 
Bank of North America, 100 Mass. 
876, 97 AmD 105; Com. v. Ladd, 15 
Mass. 526; Com. v. Hayward, 10 
Mass. 34; Com. Vv. Mycall, 2 Mass. 
136; Com. v. Woods, 10 Gray 477. 
Mich.—Wait v. Pomeroy, 20 Mich. 
425, 4 AmR 395. 
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Minn.—State v. Higgins, 60 Minn. 
Gl NW: 8116, 51 “AamSR: 6490) 2:7 
LRA 74; State v. Adamson, 43 Minn. 
196, 45 NW 152; State v. Riebe, 27 
Minn. 315, -% NW: 262° 

Mo.—State v. Kroeger, 47 Mo. 552; 
State v. Kattlemann, 35 Mo. 105. 

Mont.—State v. Brett, 16 Mont. 
360, 40 BP 873. 

N. H.—Goodman y. 
isi ZiGysy, 

N. J.—State v. Robinson, 16 N. J. 

507. 


Eastman, 4 N. 


L. 

N. Y.—Benedict v. Cowden, 49 N. 
Y., 396; 10 AmR 382; Peo. v. Fitch, 
ul Wend. 198, 19 AmD 477; Peo. v. 
Graham, 1 Sheld. 151; Martine’s 


Case, 6 City Hall Rec. 27. 

Oh.—Haynes v. State, 15 Oh. St. 
455; Barnum v. State, 15 Oh. 717, 
ae AmD 601; Kegg v. State, 10 Oh. 
oO. 

Or.—State v. Dunn, 23 Or. 562, 32 
P 621, 37 AmSR 704. 

Pa.—Miller v. Gilleland, 19 Pa. 
L193” Ream sv. COM, jo. Sere. 6c) wes 
207; U. S. Bank v. Russel, 3 Yeates 
3915" Com, sv. Cullen,. 13-Phila. 442; 
Com. v.?Biles, 3 Phila. 350. 


Philippine.—U. §S. v. DebLoso, 11 
Philippine 180. 
Porto Rico. —Peo. v. David, 19 


Porto Rico 762. 

Ss. C.—State v. Walton, 107 S. C. 
353, 98 SE 5; State v. Floyd, 36 S. 
Che Ee Gossow At 689s State: ave 
Wiattersiipr Sse Cree, SOT, 

Tenn.—Garner v. State, 5 Lea 213. 

Tex.—Horn v: State, 68 Tex. Cr. 
89, 150 SW 948. 

Vt.—Owen vy. Brown, 70 Vt. 521, 
41 A 1025. 

Wis.—State v. Schwartz, 64 Wis. 
432, 25 NW 417. { 

Eng.—Reg. v. Keith, Dears. C. C. 
486; Reg. v. Blenkinsop, 1 Den, C. 
C. 276; Powell v. Divett, 15 Hast 
29,, 104° Reprint 755; Henfree* “v. 
Bromley, 6 East 309, 102 Reprint 
1305, 3 ERC 504; Elsworth’s Case, 
Hast.) PACS 9 86s. eUiptolaiive eit. 5 
Esp. 101; Rex v. Treble, 2 Leach C. 
CEE LOL0ES Rex hosts. ewes emits 
Rex v. Teague, R. & R. 24; Rex v. 
Dawson, 1 Str. 19, 93 Reprint 358; 
Master v. Miller, 4 T. R. 320, 100 
Reprint 1042, 2 ERC 669. 

Can.—In re Jarrard, 20 CanLJ 
145. {aff 4 Ont. 265]; Rex, v.-lllsley; 
41 DomLR 130, 29 CanCrCas 107; 
Reg. v. Bail, 7 Ont. 228; Hamilton 
Bank v. Imperial Bank, 27 Ont, A. 
590. 

{a] Fraudulent alteration of a 
genuine instrument makes the_ in- 
strument a false one. Reg. v. Bail, 
7 Ont, 228. 

{b] The making of any part of a 
genuine note, which may give it a 
greater ‘currency, is forgery; there- 
fore, if a note is made payable at 
a country banker’s or at his bank- 
er’s in London, who fails, it is for- 
gery to alter the name of that Lon- 
don banker to the name of another 
London. banker, with whom _ the 
maker makes his other notes pay- 
able after the failure of the first. 
Rex v. Treble, 2 Taunt. 328, 127 Re- 
print 1105, R. & R. 164. 

{c] Transposing’ stamps.—It was 
the duty of a clerk in the stamp 
office to cut off the corners of parch- 
ments which bore the blue paper 
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clude the defacement or corruption *2 or destruc- 
tion °° of certain documents with intent to defraud. 

iiel2 ibs By: Addition. 
strument so as to give it a different meaning is 
forgery,°* as for instance by adding to the original 
words of a receipt,®® adding the name of another 
without authority to an instrument which bears 
genuine signatures,°® attaching a jurat to an affi- 
davit previously made out but not sworn to on which 
a writ has been issued,®? the addition of an address 
to the name of a party with intent to make him 
appear to be a different existing person,®$ or affix- 
ing a seal to a genuine signature to a document 


Any addition to an in- 


stamps allowed for as spoiled by the 


commissioners of stamps and to put. 


the blue paper stamps and the small 
pieces of parchment so cut off, and 
which were glued to them, into the 
fire, without separating them. In- 
stead of doing this, he separated a 
blue paper stamp from the small 
piece of parchment to which it had 
been glued and glued it to a new 
skin. of parchment in which the 
words “This indenture’ had been 
written. The jury found that he 
had no fraudulent intent when he 
cut the stamp from the skin of 
parchment, but that he had when 
he separated the blue paper stamp 
from the small piece of parchment; 
and that he then intended to apply 


the stamp to a parchment intended 
to be used as an indenture. It was 
held that this was forgery. Rex v. 


Simith,) 5 © "Ge Pisl0t, 2aeweleLt76s 

[d] Cutting apart seven bank 
bills with intent to piece them to- 
gether, so as to make eight, is not 
an alteration, although making the 
eight might be. Com. v. Hayward, 
10 Mass. 34. 

57. As v. State, 60 N. J. L. 576, 

58. Kinder’s Case, 2 Hast P. C. 

59. Seevinfra § 12. 

60. See infra §§ 13, 14. 

61. Carter v. State, 55 
43, 114 SW 839. 

62. See statutory provisions. 

{a] In Mlinois the separation of 
the condition of a bond from its 
penalty was within the statute of 
1819 relating to forgery. Wright v. 
Peo, Lo Mi L02. 

63. See statutory provisions; 
State v. Hutzel, 

64. U. S.—U. 
Cas. No. 15,971a. 


and 
(Kan.) 195 P 887. 
S. v. Osgood, 27 F. 


ie C.—Dowling v. U. S., 41 App. 
Ga. — Matthews v. Reid, 94 Ga.’ 

461, 19 SE 247. 

PolOy ass: Bee v. Maxwell, 47 Iowa 
Mass.—Com. v. Ladd, 15 Mass. 
Mont.—State v. Mitton, 37 Mont. 


366, 96 P 926, 127 AmSR 732. 

S. C.—State Veal loyd, 3Gas hie uml: 
58, 53 AmD 689. 

Tex.—Bunker v. State, 77 Tex. Cr. 
38, 177 SW 108; Carter v. State, 55 


Nexae Gr 43.21) AS We So 
Va.—Gordon v. Com., 100 Va.: 825, 
4 SEN V46,- ba RA 742 
65. State v. Maxwell, 47 Iowa 


454; State v. Wooderd, 20 Iowa 541; 
State. v..Ployd, 36. S. G: oh, 58.) 638 
AmD 689. 

{a] To alter an undated receipt 
by affixing a date thereto so as to 
make it appear aS a receipt for a 
subsequent account is forgery. 
State v. Maxwell, 47 Iowa 454. 

66. Dowling v. U. S., 41 App. (D. 
@.) pln Carter sv, State; sob) Dex Cr 
43, 114 SW 839; Reg. v. Chambers, 
GR. 1'C.. €; 3415 -Ree. va Asplin, -12 
Cox I ChECHES SIE RES Gv. uCe 31 COx 
G. C80 Reev y. Richards.) 1eCox (et 
C. 62; Ree. v.. Pike, 3 Jur. 27+ And 
see infra § 47. 

67. Matthews v. Reid, 94 Ga, 461, 
19 SE 247. 


68. Reg. v. Blenkinsop, 2 C. & K. 


. 


‘Nex: «Ore: 
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which is invalid without a seal is forgery.°° A 
fraudulent alteration of a genuine receipt by the 
person to whom it was given in such manner as to 
make it appear that the moneys receipted for were 
to be applied in payment of the notes of a third 


person is forgery.’° 
[§ 13] °c. By Subtraction. 


[§ 14] d. By Substitution. 


to constitute the offense. 


631, 61 ECL 531. = 
Gop Res. vel Collins, f (Cox Gs7C. 


57. 
State v. Wooderd, 


70. 20 Iowa 
54 


Garner v. State, 5 Lea (Tenn.) 
213. 


[a] Expunging, by a _ certain 
liquor, a notification of payment of 
part of the contents of a bank bill, 
written on the face of it, would 
sustain an indictment on 8 & 9 Wm. 
III c 20 § 386, for erasing an in- 
dorsement on such _ bill. Rex  v. 
Bige, .3) PB. “Wms 419, 24 Reprint 
L127; 

[b] Erasing indorsement of 
county warrant.—The erasure of the 
special indorsement of the payee 
upon a county warrant so as to 
make the indorsement a general in- 
dorsement, and passing it thus al- 


tered for value, is forgery. Garner 
v. State, 5 Lea done 213. 
72. 27 


Towa 420, 1 "AmR 282. 

Mo. —State Vv. Millner, 131 Mo. 432, 
83 SW 15. 

Mont.—State v. Mitton, 37 Mont. 


866, 96 P 926, 127 AmSR 732. 
. WVt.—State v. McLeran, 1 Aik. 311. 
ng.—Reg. -v. Bowen, 1 C. & K. 


B 
601, 47 ECL 501. 

{a] Detaching from a duebill a 
credit subsequently entered thereon 
is not forgery, as the credit is no 
part of the duebill, and is of no 
legal effect, State v. Millner, 131 
Mo. 432, 38 SW. 15. 

{b] Severing the 
from a promissory note leaving 
note entire is a misdemeanor 


indorsement 
the 
and 


not a forgery. State v. McLeran, 1 
Aik. (Vt.) 311. 
{c] Changing nonnegotiable to 


negotiable instrument.—The detach- 
ment from a written instrument of 
a condition thereto, written upon 
the same paper, and at the same 


time, whereby ‘the writing is 
changed from a nonnegotiable to a 
negotiable promissory note, is for- 
gery. State v. Stratton, 27 Iowa 
420, 1 AmR 282. 

‘73. Com. v. Mycall, 2 Mass. 136; 
State v. Robinson, 16 N. J. L. 507. 


fa] "Thus a forgery consisting in 
altering the mere locality of a bank, 
for example, Boston to New York, 
there being in each city a bank of 
the same name, the former being in- 
solvent and the latter sound, is a 


material alteration and _ indictable. 
pete vy. Robinson, 16 N. J. 
74 Ala.—Allen v. State, 79 Ala. 
34 


‘Ark.—Lemay v. Williams, 32 Ark, 
166. 
; Mo.—State v. Kattlemann, 35 Mo. 
05. 

. N. Y.—Peo. v. Graham, 6 Park. Cr. 


135. ‘ 
Vt.—Owen v. Brown, 70 Vt. 521, 
LAS Cox: 


AL AOA025. 
Eng.—Reg. v. Ritson, 
€. 352, 
[a] Antedating deed with fraud- 


Erasing words from 
an instrument * or severing a portion thereof,’? so 
that its effect is changed, is forgery. 

Any change made 
in the name of a place,’* in the date of an instru- 
ment,?4 such as a promissory note or order,’® or 
deed,’® in the amount,’7 the name of a party to,’§ 
or in the subject matter’? of an instrument with 
intent to prejudice the rights of another is sufficient 
And the erasure of the 
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words ‘‘ 


—(1) 


ulent intent.—A deed really executed 
by the parties between whom it pur- 
ports to be made, but antedated with 
intent fraudulently to defeat a prior 
deed, is a forgery. Reg. v. Ritson, 
Ho Ret iG Cre? 00% 

[b] A telegram falsely dated as 
to the time when deposited may be 
a forged instrument. Reg. v. Riley, 
ELSSG I eels On: 30,9. 

75. Lemay v. Williams, 32 Ark. 
166; State v. Kattlemann, 35 Mo. 
105; Peo. v. Graham, 6 Park. Cr. 
CNLEYP pal sbsr Rex Wis Atkinson, '7 
C.& P7669, 32) HCl sls; eowell 
v. Divett, 15 East 29, 104 Reprint 


755 
Tie al tCoue: 


20 ge 
[a] Antedating one’s own deed.— 
A, by deed bearing date May 7, 


Reg. v. Ritson, 


18648, conveyed to B on that date 
certain lands in fee. Subsequently, 
on April 26th, 1869, C produced a 


deed 
purporting 


bearing date March 12, 1868, 
to be a demise of the 
same land for a long terin of years 
as from March 25, 1868, from A to 
C. -It was found by the jury that 
the alleged lease was executed after 
A’s conveyance to B and antedated 
for the purpose of defrauding B. It 
was held that A and C were guilty 
of forgery. Rees. Vo Ritson, eR: 
PT Oney* 200! 

77. Iowa.—State v. Wooderd, 20 
Iowa 541, 

Ky.—Com. v. Hide, 94 Ky. 517, 23 


Sw 195. 

Mee een Ve" State, 7253S 
332. 

Ss. Wists te Vane VV aibons sO! Sve. 
353, 938 SE 5; State v. Waters, 5 S. 
Clelie Dove 

Wash.—White  v. Territory, 1 
Wash. 279, 24 P 447. 

Wis.—Lawless vy. State, 114 Wis. 
189, 89 NW 891; State v. Schwartz, 
64 Wis. 4382, 25 NW 417. 

Eng Reg. v. Walters, C. & M. 
588, 41 HCL 320; Reg. v. Vaughan, 
8 on & P. 276, 34 ECL 732; Teague’s 
Case, 2 Mast P. C. 979. 

Can.—Hamilton Bank v. Imperial 


Bank, 27. Ont. A. 590; Reg. v. Bail, 
7, Ont. 228; Rex v. McNevin, 2 
Leg 711. 

[a] Bank  note.—(1) Changing 
the figure two into the figure five 
in a bank note is a forgery thereof. 
Rex v. Dawson, 1 Str. 19, 93 Reprint 
358. (2) The altering a banker’s 
one pound note by substituting the 
word “ten” for the word “one” isa 
forgery, although it thereby pur- 
ports to be a note for ten ‘‘pound” 
and not “pounds.” Rex v. Post, R. 
Ger Ra ps (3) The alteration of a 
two dollar Dominion note to one of 
the denomination of twenty dollars, 
by the addition of a cipher after the 
figure ‘2,’ wherever that figure oc- 
curred in the margin of the note, 
and by pasting a piece of paper over 
the ‘o” in the word “two” in the 
margin, was held to be forgery. 
Ree. v. Bail, 7 Ont. 228. 

[b] An alteration of the figures 
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[§§ 12-15 


words ‘‘or order’’ on ‘a check and inserting the 
or bearer’’ is a forgery.®° 

‘[§ 15] e. Alterations Not Amounting to Forgery 
Immaterial Alterations. 
alteration may constitute forgery it is essential that 
it be material.§+ 
instrument within the meaning of the rule is one 
which makes it speak a language different in legal 
effect from that which it originally spoke, or which 
carries with it some change in the rights, interests, 
or obligations of the parties to the writing.®? 
dinarily alterations which cannot change the finan- 
cial status of any party to the instrument or affect 
property rights do not amount to forgery;®* and 
hence adding the name of a witness which is not 
required and which does not affect the validity of 


In order that an 


And a material alteration of an 


Or- 


of the weights on a cotton ticket 
reciting that the weigher sold to 
the purchaser three bales of cot- 
ton, the number and weights of 
which are set forth, constitutes ma- 
terial alteration and is a forgery. 
State: v. Walton, 107 S. GC. 353;793 
SE 5. 

78. State v. Higgins, 60 Minn. 1, 
61 NW 816, 51 AmSR 490, 27 LRA 
74; State v. Grimm, 243 Mo. 667, 148 
sw 868; Rohr v. State, 60 N. a L. 
576, 38 ‘A 673; In re Phipps, 8 Ont. 
ASNT 


[a] Thus (1) a change in the 
name of a grantee in a deed subse- 


quent to its execution is forgery. 
State v. Grimm, 243 Mo. 667, 148 
SW 868. (2) Where a contract is 
signed “M.-F. Higgins,” changing 


the initial “F”’ to “H” with fraudu- 
Jent intent is forgery. State v. Hig- 
gins, 60° Minn. -1,° 61. NW. 8165. 51 
AmSR 490, 27 LRA 74, 

797. State av. Ploydy 36 sae, se: 
58, 53 AmD 689; State v. Donovan, 
TS Vte 308,55 A 614s" Reev-ve iWwil= 
son, 8 Cox’ 'G. Gy 25s) Rex wit Aticin= 
son, 7 C. & P. 669, 32 HCL 813; Rex 
v. Birkett, R. & R. 188. 

80. Belknap v. National Bank of 


North America, 100 Mass, 376, 97 
AmD 105, 
81. Canal Zone.— Canal Zone v. 


Colinas, 1 Canal Zone 58. 
Fla.—Turnipseed v. State, 45 Fla. 
TLO 33'S" br! 
Ga.—Jackson v. State, 72 Ga. 28; 


McIntosh vy. State, 23 Ga. A. 513, 98 
SH 5655. 
Ill.—Peo. v. Lewinger, 252. Ill. 
Hh 96 NE 837, AnnCas1912D 
Ind.—State v. Hendry, 156 Ind. 
392, 59 NE 1041, 54 LRA 794; Rob- 


inson v. State, af Ind. 331; Bittings 
101 


v. State, 56 Ind. 
Towa.--State v. Dorrance, 86 Iowa 
428, 53 NW 281. 


La.—State v. Means, 47 La. Ann, 
1535, 18 S 514. 

Miss.—Wilson v. State, 85 Miss. 
687, 88 S 46, 

Mo.—State v. Millner, 131 Mo. 432, 
33 SW 15. 


Mont.—State v. Mitten, 36 Mont. 
376, 382, 92 P 969 [quot Cye]. 
ae H.—State v. Bryant, 17 N. H. 


N. C.—State v. 28. N. 
ClT19,. 44) An De6 

Tex.—Knezek v. State, 49 Tex. Cr. 
157, 90 Sw 1099. 


Thornburg, 
us 


W. Va.—State v. Lotono, 62 W. 
Va.; 310; 68 SE - 621. 

Can.—Rex v. Tremblay, 31 Can 
ae 262; Rex v. Hannah, 12 Sask. 


g2.. State v. Lotono, 62 W. Va. 
310, 58 SE 621. 

[a] “fhe test is the legal effect 
of the change or alteration, not 
whether some one may be misled or 
deceived by the paper.” State v. 
aie 62° Ws Va. 310, 312, 68 SE 

83. Knezek v. State, 49 Tex. Cr. 
157; S08 Swe 1099; 


For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number. 


. 


a eee ee 


§§ 15-17] 


the instrument,*4 or a change in a memorandum 
upon the back of an instrument, the legal effect of 
the instrument not being varied,** is immaterial. An 
alteration of marginal figures on an instrument in 
which the amount payable is plainly expressed in 
words is not a forgery,®® but there is some authority 
Detaching from a 
duebill a eredit entered upon it and passing it for 
the original amount has also been held not to con- 


apparently to the contrary.®’ 


: State) v. Gherkin, §29° Ni C. 
‘[a] The addition of a name as a 
witness, where witnesses are re- 
quired, is not an immaterial alter- 
ation, although but two witnesses 
are required; and there are two 
witnesses without the added name. 
Res ives Asplin, 12,-Cox C:) C..39u: 

85. State v. Hendry, 156 Ind. 392, 
59 NE 1041; State v. Thornbury, 28 
N. €)579, 44. AmD 67; Rex v. Han- 
nah, 12 Sask. L. 145, And see State 
v. Davis, 53 Iowa 252, 5 NW 149 
(the alteration of an indorsement 
of money received, made upon the 
back of a promissory note and not 
signed, does not constitute forgery, 
unless it is shown that the indorse- 
ment was intended as a receipt for 
the benefit of the maker of the note, 
the presumption otherwise being 
that it was only memorandum 
made by the payee for his own con- 
venience). 

86. Canal Zone.— Canal Zone v. 
Colinas, 1 Canal Zone 58. 

Ga.—Jackson v. State, 72 Ga, 28; 


84. 
20 


MeIntosh v. State, 23 Ga. A. 5138, 
98 SE .555. 

Tll.— Peo. v. Lewinger, 252  TIil. 
332, 96° NE 8387, AnnCas1912D 239. 

La.—State v. Means, 47 La. Ann. 
1535, 18 S 514: 

Miss.—Wilson v. State, 85 Miss. 
687, 38 S 46. 

W. Va.—State v. Lotono, 62 W. 
Va. 310, 58 SE 621. 

Can.—Rex v. Tremblay, 31 CanCr 
Cas 262. i 

[a] The reason is that the fig- 


ures in a check, following the words 
in the body thereof, denoting 
sum called for, are not a material 
part of the instrument, the words 
being controlling in determining its 
legal effect, and their alteration is 
not a forgery. State v. Lotono, 62 
W. Va. 310; 58 SE 621. 

[b] Illustration.—It is not for- 
gery to alter the figures ‘$2.50,” 
written in the upper right hand cor- 
ner of a draft, so as'to read “$12.50.” 
where the words “two and 50-100 
dollars” are written in the body of 
the instrument, and the words “Ten 
Dollars or Less” are stamped across 
the face thereof. Wilson v. State, 85 
Miss. 687, 38 S 46. 

$7. Com. v. Hide, 94 Ky. 517, 23 
SW 195, 15 KyL 264 (where the fig- 
ure “3” was wrongfully inserted be- 
tween the dollar mark and the fig- 
ures “70” in the upper margin of 
a check, making it appear to be for 
three dollars and seventy cents in- 
stead of seventy cents. This was 
regarded as a material alteration, 
although the body of the check was 
unaltered. It was in a prominent 
part, -and the written amount re- 
quired closer observation). 

88. State v. Millner, 131 Mo. 432, 
439, 38 SW 15 (“The statute (Rev. 
St. [1889] § 3641) makes it a crimi- 
nal offense to alter, forge, or coun- 
terfeit any’ instrument or writing, 
being or purporting to be the act of 
another, by which any pecuniary de- 
mand or obligation shall purport to 
be increased, discharged, or dimin- 
ished, but it contains no provision 
against tearing or detaching from 
such an instrument any credit or 
receipt attached. There is a clear 
distinction in case a credit is in- 
dorsed on the back of a note or due- 
bill, and signed by. the payee, or 
where such credit is indorsed by 
mutual consent, and subsequently 


the 
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forgery.*® 


erased, or altered, with intent to de- 
fraud, and where the credit is en- 
tered below the note on the same 
piece of paper, with intent to de- 
fraud. In the first class of cases 
the offense would be forgery, with- 
in the meaning of the statute; in 
the latter, there being no altera- 
tion or change in the words or fig- 
ures, it would not be. The indorse- 
ment of the credit in the case at 
bar formed no part of the duebill, 
and the detachment thereof by de- 
fendant was not forgery within the 
meaning of the statute’’). 

89. Bough v. Peo., 1 NYWklyDig 
Li Gaertner vs) Heyl 1798 Ba. 39n, 
36 A 146; Pauli-v: Com., 89 Pa. 432; 
U. S. v. Mateo, 25 Philippine 324. 

[a] Alteration which makes it 
speak the truth cannot be made the 
foundation of a criminal action. It 
is the falsification and not a correc- 
tion which the law punishes. U. 
S. v. Mateo, 25 Philippine 324. 

{b] Alteration of words in a 
lease.—Where A signed a lease to 
B, and sent it by his agent to get 
B’s signature, and B after making 
alterations signed and returned it 
to the agent, it was held, in an ac- 
tion for malicious prosecution, that 
this did not constitute forgery. 
Gaertner v. Heyl, 179 Pa. 391, 36 A 
146. 

See also infra § 115. 
U. S.—Provident Life, .ete., 
Co. v. Fletcher, 258 Fed. 583, 169 
CCA 523; U. S. v. Long, 30 Fed. 678; 
U. S. v. Houghton, 14 Fed. 544; Kerr 
Vi, Morcé, 14. EL. Cas. No. %;730;+ 3 
CranchaGe Ca 8 Ur S. ve, King; 26 oH. 
Cas. No. 15,535, 5 McLean 208; U. 
S. v. Moses, 27 F. Cas. No. 15,825, 4 
Wiashe@, (CULT 26s 

State, 122 Ala. 


Ala.—Denson vy. 
100, 26 S 119; Curtis v. State, 118 
Alas 125," 24 S 1; Agee -v.- State, 
N13 wAla.' 52,0 21 "S- 207);>' Gooden -'v. 
State, 55 Ala. 178; Jones v. State, 50 
Ala, 161; Bartlett v. State, 8 Ala. 
A. -248, 62 S320. 

Ark.—Holloway vy. State, 90 Ark. 
123, 118 SW 256; Bennett v. State, 
62) “Ark, bL6ue386 (SW 9475 Wlsey “ve 


91. 


‘State, 47 Ark. 572, 2 SW 337. 


Cal.—Peo. v. Turner, 113 Cal. 278, 
45 P 331; Peo. v. Munroe, 100 Cal. 
664, 85 P 826, 38 AmSR 323, 24 LRA 
83c5 Wxeape Sanders (A?) 190) P 647; 
Carl v. McDougall, (A.) 184 P 885; 
Reon vie Collins IM@aly As. 6225 99 oP 
1109; Peo. v. McPherson, 6 Cal. A. 
266% 915 R* 1098; 

Colo.—Cohen y. Peo., 7 Colo. 274, 

Thomas, 29 Del. 


Be itty 
Del.—State v. 
195, 97 A 869; State v. Anderson, 24 


Del. 135, 74 A 1097. 

D. C.—Dowling v. U. Si, 41 App. 
a ae 

Fla.—Harrell v. State, 838 S 922; 


Hawkins v. State, 28 Fla. 363,,9 S 
652. 

Ga.—Raper v. State,*16 Ga. A. 121, 
84 SE 560; Harrison v. State, 13 Ga. 


A Ol Mion TN OS 0. 

Ida.—State v. Swensen, 13 Ida. 1, 
Si Pirs Gos 

Jll.—Peo. v. Pfeiffer, 243 Ill. 200, 


90 NE 680, 26 LRANS 138, 17 Ann 
Cas 708; Goodman v. Peo., 228 I11. 
154, 81 NE 830; Fox v. Peo., 95 Ill. 
like 

Jowa.—State v. Pierce, 8 Iowa 231. 


Kan.—State v. Gavigan, 36 Kan. 
322, 13° P 554. 

Ky—Gritith Vv.) Com, b J. J. 
Marsh. 318. 

Tia.—State’v. Sturgeon, 127 “Lia. 


stitute forgery.®® 

[§ 16] (2) Corrections. 
an instrument so that it will conform to the under- 
standing of the parties does’ not constitute a 
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Correction of errors in 


[§ 17] C. Intent to Defraud °°—1. In General. 
The second element of the crime of forgery is the 
knowledge of the falsity of the instrument and the - 
intent to defraud.®! 


This is of the very essence of 


459,53 S- 703; State v. Nord, 38 La. 
von 797; State v. Hahn, 38 La. Ann. 
Md.—Lyman v. State, 136 Md. 40,, 
109. A 548, 9 ALR 401; Arnold v. 
Cost, 3 Gill & J. 219, 22 AmD 302. 
Mass.—Com. v. Henry, 118 Mass. 
460; Com. v. Foster, 114 Mass. 314, 
19 AmR 353; Com. v. Ladd, 15 Mass. 
526; Com. v. Morse, 2 Mass. 128. 
Mich.—Prine v. Singer Sewing 
Mach. Co., 176 Mich. 300, 142 NW 
377; Peo. v. Kemp, 76 Mich, 410, 43 | 
mae 439; Peo. v. Marion, 29 Mich. 
Minn.—State v. Bjornaas, 88 Minn. 
301, 92 NW 980. 
Miss.—Scott v. State, 91 Miss, 156, 
44 S$ 803. 
Mo. — State v. Stegner, 276 Mo. 
427, 207 SW 826; State v,. Sharp- 
less, 212 Mo. 176, 111 SW 69; State 
v. Cordray, .202 Mo. 29, 98 SW 1, 
9 AnnCas 1110; State v. Tyree, 201 
Mo. 574, 100 SW 645; State v. Gul- 
lette, 121 Mo. 447, 26 SW 354; State 
v. Warren, 109 Mo. 430, 19 SW 191, 
32 AmSR 681; State v. Jackson, 89 
Mo. 561, 1 SW 1760; State v. Hades, 
68 Mo. 150, 30 AmR 780; State w. 
Fisher, 65 Mo. 4387; Krup v. Corley, 
95 Mo, A. 640, 69 SW 609. . 
N. H.—Grafton Bank v. Flanders, 
4 N. H. 239. 
N. J.—State v. Redstrake, 39 N. J. 
1S ISIS 


N. Y.—Peo. v. Corrigan, 195 N. Y. 
1, 87 NE 792; Peo. v. Wiman, 148 
N. Y. 29, 42 NE 408 [aff 85 Hun 320, 
32 NYS 1037]; ‘Phelps’ v. Peo., 72 
INS Yer36558 Peowty. Eloy tiel4 bee pp: 
Div, 695, 130 NYS 505° [aft -20Bi oN: 
¥.- 538 mem, 98 NE A1l0)emem: 
Flint v. Craig, 59 Barb. 319; Peo. v. 
Hegeman, 57 Misc. 295, 107 NYS 
261; Peo. v. Brown, 141 App. Jiv. 
638, 126 NYS 322; Peo. v. Stearns, 
21 Wend. 409; Peo. v. Fitch, 1 Wend. 
198, 19° Amp 477. 

N. C.—State v. Peterson, 129 N. 
C. 556, 40 SH 9, 85 AmSR 756; State 
v. Wolf, 122 N. C. 1079, 29 SH 841. 

Oh.+Barnum v. State, 15 Oh. 717, 
45 AmD 601. 

Or.—Willetts v. Scudder, 72 Or. 
530;0 L4EPaS7e 

Pa.—McClure v. Com., 86 Pa; 353; 


Com. v. Mitchell, 16 Pa. Dist. 704, 
705 [quot Cyc]; Com. v. Compton, 
11> Pay Dist 119" Com vorGonnothys 
tis Pa, Co;s 414s \@om. ve. Stonera6 
LackLegN 241; Com. v. Bargar, 2 
LINS 37. 

Philippine. — U. S. v. Mateo, 25 
Philippine 324; U. S. v. Reyes, 1 


Philippine 341; 
Philippine 66. 

S. C.—State v. Zimmerman, 7S §S. 
C. 289, 60 SE 680; State v. Floyd, 36 
S#C. L. 58, 53 AmD 689; State v. 
ES, \d SY ACSP L820 se telArinD. 
601. 


Snell v. State, 2 Humphr. 
State, 25 Tex. 


U.-S.\v.. Baraisonad 


Tenn. 
347, 

Tex,— Shanks v. 
Suppl. 326; Fry v. State, (Cr.) 215 
Sw 560; Pope v. State, 75 Tex. Cr. 
54, 170 SW 152; Ashmore v. State, 
67 Tex. Cr. 502, 150 SW 196; Feeney 
Vv. Staite, 58) Tex Cra*1b2) 0124- (Sw 
944; Shanks v. State, 12 Tex, Suppl. 

vt.—State v. Shelters, 51 Vt. 102, 
31 AmR 679. 

Wash.—State v. Chittenden, 190 
P° 232. 

Eng.—Matter of Taylor, [1912] A. 
C. 347; Neg. v. Allday, 8 C. & P. 136, 
34-HCh 6523 Rex<v. Martin, 7 CG. & PR. 
549, 32 ECL 752; Rex v. Holden, 2 
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the offense and without proof of it there can be no 
some statute chang- 
Accordingly, one who makes or al- 
ters an instrument in good ‘faith,®* with the honest 
belief in his authority to do so, or in ignorance of 
the effect of his act,°® is not guilty of forgery. And 
the fact that the authority is in fact insufficient 
A fortiori one who pos- 
sesses authority, express or implied, cannot be guil- 
ty,°8 although the person giving the authority knows 
nothing about the execution of the instrument.®® An 
interlineation of words in a document to make it 
eonform to the understanding of the parties at the 
time of its execution is not forgery. 
defraud is not limited to obtaining money or prop- 
erty; it is sufficient if the forged instrument is to 
the prejudice of the rights of some person.? 
is it requisite that the expected advantage should 


conviction,®? in the absence of 
ing the rule.®* 


and void is not material.°7 


Taunt. 334, 127 Reprint 1107; Rex 
Vis owed 2 W. Bl. 787, 96 Feprint 
462. 


Can.—Rex v. Hoffman, 16 Ont. W. 
Naoko ss viv Craiget Ue-Oy CaP, 
2290 eRes. Ver bDuniop, Ld Um. 7Q.B. 
118; Rex v. Hannah, 12 Sask. L. 145. 


92. Peo. v. McDonald, 53 Colo. 
Z26o; Leb ee 14, 
{al The distinguishing charac- 


teristic of the crime of forgery is 
the fraud and deceit whereby it is 
designed to injure some one. State 
v. Floyd, 36 S: C. L. 58, 53 AmD 689. 

93. oo statutory provisions; and 


California [Pen. Code 
§§ 113, 114, punishing falsifying any 
record in any public office, do not 
make a fraudulent purpose an in- 
gredient of the offense, and a falsi- 
fication of a public record willfully 
and knowingly made is an offense 
without regard to any purpose _ to 
defraud. Peo. v. O’Brien, 96 Cal. 
31 PR 45; Peo. v. Tomalty, 14 
BO PAM 1G KL Sa ase 

{b] In England a similar con- 
clusion has been reached in respect 
of falsification of public records, 
Recs ivviASplin. sl? ICox Cy Culsod, 

[c] In Georgia a statute provid- 
ing that any person who shall draw 
or make a bill of exchange, duehill, 
or promissory note, or indorse or 
accept them in a fictitious name 
shall be guilty of forgery, bas been 
held to dispense with proof of a 
fraudulent intent. It was said, ‘‘The 
law makes the act the crime, and in- 
fers a criminal intent from'the act 
itself.” Phillips v. State, 17 Ga. 
459. 

94. Peo. v. Devon, 2 Cal. Unrep. 
Cas. 542, 8 P 93; Kotter v. Peo., 150 
Miwa 37 INE 932° Seott vy. State, 
91 Miss. 156, 44 S 8038; Flores v. 
State, (Tex. Cr.) 216 SW 185. 

[a] Thus (1) where one present- 
ed to an expresS company an order 
for goods signed by a stranger, but 
which he received from or wrote 
for a party who claimed an interest 
in the goods and authority from 
the stranger to sign the order, and 
he bélieved the claims to be true, 
he is not guilty\ of forgery, ¢ewen 
though the claimsS were’ untrue. 
Seott v. State, 91 Miss. 156, 44 S 
803. (2) Where accused, at the 
request of another who represented 
that he could not write, drew a 
check and signed the name of a 
third person, and accused acted in- 
necently and without any intention 
to defraud, he is not guilty of a for- 


gery. Flores v. State, (Tex. Cr.) 
216 SW 185. 

95. Del.—State ‘v. Thomas, 29 
Del. 195, 97 A 869. 

Pemidineye ato v. Wooderd, 20 Jowa 
541. 

Mass.—Com. v. Whitney, Thach. 
Cress. 

N. Y.—Peo. v. Loew, 64 Hun 639, 
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The intent to 


Nor 


19 NYS 3860; Parmelee v. Peo., 8 
Hun 623. 

Or.—Willetts v. Scudder, 72 Or. 
535, 144 PP 87%. 

Tex.—Ferguson vy. State, 79 Tex. 


Cr. 641, 187 SW 476; Jones v. State, 
(Cr.)) 69 SW 148; McCay v. State; 
32 Tex. Cr. 233, 22 SW 974; Sweet v. 
ron 23> Rex.) VA. I22:350) 21:2) SW 

Kng.—Reg.:v. Parish, 8 C. & P. 
94, 34 ECL 628; Rex v. Forbes, 7 C. 
& P. 224,°32 ECL 583;. Reg. v. Hill, 
2 Moody ‘Cai Cy 30; 

[a] Reasonable ground to believe 
that one has authority.—Proof that 
one indicted for forgery has reason- 
able ground to believe that he had 
authority to sign the name of an- 
other entitles him to an acquittal. 

‘¥2) 


eens We G260.,5 wou LLUTeeGNe 
3. 
ae Monts oTacey. v. State, 12 Tex. 
‘97. ‘Ferguson v. State, 79 Tex. Cr. 
641, 187 SW 476. 
98. Ky.—Griffith v. Com., 5 J. J. 
Marsh. 318, 


N. Y.—Peo. v. Reinitz, 6 NYS 672, 
ie RINER CY. Ore ak, 


Or.—State v. Lurch, L2y (Or, 195,06 
P 405. 

Wash.—State v. Petridge, 106 
Wash, 445, 180 P 150. 

Eing.—Reg. v. Hartshorn, 6 Cox C. 
€. 3955 dee. .v., Parish, 8°6..&, P. 94; 
34 ECL 628; Rex v. Forbes, 7 C. & 
P, 224, 32 HCL 583. 

[a] Whus, where defendant had 
authority from his father ‘to go 
and mortgage the place’ to procure 


money, the signing and acknowledg- 
ing by defendant of mortgage in 
the father’s name and indorsement 
of check representing loan for 
which mortgage was given in his 
father’s name and also in his own 


name was not forgery. State v. 
Petridge, 106 Wash. 445, 180 P 
150. 

[b] This principle extends to 
partnerships, and, as each partner 
has implied authority to sign the 


firm name, one of them cannot be 
guilty of forgery in using the firm 
name, however fraudulent his act 
may be. Peo. v. Wiman, 148 N. Y. 
29, 42 NE 408 [aff 85 Hun 320, 32 
NYS 1087]; Com. v. Brown, 10 Phila. 
(Pa.) 184. 

{[c] Where an officer of a corpo- 
ration is given authority to make 
checks, but’ by a subsequent verbal 
agreement a certain fund is not to 
be drawn against except by consent 
of a stockholder who has counter- 
signéd checks in blank, such agree- 
ment being in contravention of the 
by-laws of the corporation, the offi- 
cer is not guilty of forgery in fill- 
ing up one of the blank checks with- 
out the consent of the stockholder. 
Peo. v. Mershon, 43 App. Div. 541, 
60 NYS 115. [Lappy disim V16275 Nowy 
628 mem, 57 NE 1120 mem]. 


[§§ 17-18 


acerue to the guilty person,? or even that he should 
intend to profit by the act complained of.+ 

[§ 18] 2. Persons Defrauded. While there are 
decisions to the effect that at eommon law intent 
to defraud some particular person or persons is not 
necessary if the consequences of the act are neces- 
sarily or possibly to defraud some person,’ the 
weight of authority is to the effect that such an 
intent is necessary,® except perhaps in cases where 
the instrument forged is of a public nature.” 
Jit has been held that the fact that one person’s 
name appears to have been forged with intent to 
defrand a different person will not affect the liabil- 
ity of the person committing the forgery.® 

Rule under statutes. 
tions, because of special legislation on the subject, 
it is no longer necessary to show an intent to de- 
fraud a particular person or persons, a general in- 


But 


In a number of jurisdic- 


[d] It seems that a person hav- 
ing authority may be guilty of for- 
gery if with intent to defraud he 
assumes to be the principal. Reg. v. 
Gould; 208: 2CiG ae. be 

99. Com. v. Stone, 6 LackLegN 
(Pa.) 241. 

1. See supra § 15. 


2. State v. Boasso, 38 La, Ann. 


202; State v.;Kimball, 50 Me. 409; 
Phelps v. Peo., 72 N.. Y. 365 [aff 6 
Hun 428]. See also infra § 24 note 
60 [a]. 

S. State ve Cross) 101 IN -iCavecce: 
i- SE) 715, 9) AmSR 53 Reeve weeton, 
6 Cox GC. 1. 

4. State v. Laborde, 120 La. 136, 
45 S 38. 

5. )inwillestv.e ‘Comin wd? Ky lames 
Reg. v. Marcus, 2 C. & K. 356, 61 
ECL 856; Rex v. Taylor, 1 Leach C. 
Cl) 255s. Tatlock we tiarnis:- 35 is 
174, 100 Reprint 517. 

act Ga.—Williams v. State, 51 Ga. 
58. 

Ida.—State v. Burtenshaw, 25 Ida. 
607, 188 PB 1105, 

Iowa.—State v. Weaver, 149 Iowa 
403, 128 NW 559, 31 LRANS 1046, 
AnnCas1912C 1137 (dictum). 


Ky.—Barnes v. Com., 101 Ky. 556, 
41 SW 772,19. Ky 803; Huff aw. 
Com., 42 SW 907, 19 KyL 1064. 

Miss.—-Cunningham y. State, 49 
Miss. 685 (dictum). 

Oh.—Barnum v. State, 15 Oh. 717, 
45 AmD 601. 


Eng.—Reg. v. Hodgson, 7 Cox C. 
& 


C. 122; Reg. v. Trenfield,-1 F. 
FEF, 438 (dictum). 
And see State v. Gavigan, 36 


Kan. 322, 18 P 554 (where the effect 
of the forgery, if successful, would 
be to defraud some particular per- 
son, he should be named if known. 
If, however, the effect will not nec- 
essarily defraud a particular per- 
son but will defraud some one, a 
general allegation of intent to de- 
fraud should be made). 

[a] Effect of statute making it 
unnecessary to allege intent to de- 
fraud particular person.—The HWne- 
lish statute (1d Vict...e :200 $98), 
Which provides that an indictment 
for forgery need not allege an in- 
tent to defraud any particular per- 
son, merely does away with the ne- 
cessity of alleging an intent to de- 
fraud any particular person. 
of such intent is still necessary to 
make out the offense. Therefore 
the making of a_ counterfeit diploma 
of 2 medical college with the gen- 
eral intent to induce the belief that 
it was genuine and that the per- 
son making it was a member of the 
college was held not a forgery. Reg. 


v. Hodgson, Dears. & B. 3, 36 Engl 
&Eq 626. 
7. Reg. v. Hodgson, Dears. & B. 


3, 36 EngeL&Eq 626. 

8. Davis v. State, (Ga. A.) 103 
SE. 819; Barron v. State, 12 Ga. A. 
342, 77 SE214. 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 
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§§ 18-19] 


tent to defraud being sufficient.® 


Possibility of some person being defrauded. In 
any event there must be a possibility of some person 
Hence there can be no convie- 
tion upon a count charging an intent to defraud a 
person or corporation which has no existence;! for 
nonentities have no rights to be prejudiced by such 


being defrauded.!° 


an act.!? 
Who are ‘‘persons.’’ 


defrauded.19 


thereof.?° 


[§ 19] 3. Intent Coupled with Other Elements. 
While there can be no forgery without a fraudulent 
intent, it does not follow that every intent to de- 
fraud, although coupled with a written instrument, 
It has been held that procuring the 
execution,?? or the acceptance 2? of a document by 
a misrepresentation as to its contents, or the ratifi- 
cation of an alteration in an instrument by a mis- 
statement of facts,?* is not forgery, although there 


is forgery.?1 


9. Fla.—Darby v. State, 41 Fla. 
214; 26 S315, 

Towa.—State v. Weaver, 149 Iowa 
403, 128 NW 559, 31 LRANS 1046, 
AnnCasi912C 1137. 

La.— State v. Laborde, 120 La. 
136, 45 S 38; State v. Boasso, 38 La. 
oo 202; State v. Maas, 37 La, Ann, 
292. 

Mass.—Com. v. Peakes, 231 Mass. 
449, 121 NE 420; Com. v. Segee, zee 
Mass. DOIN eS 10614 Nive L733 Com. Vv. 
Brown, 147 Mass. 585, 18 NE 587, 9 
AmSR 736, 1 LRA 620; Com. v. Cos- 


tello, 120 Mass. 358; Com. v. Segee, 
218 he 501, 106 NE 173. 

Mic h. — Peo. v. Van Alstine, 57 
Mich. 69, 23 NW 594. 


Nebr. —-Morearty v. State, 46 Nebr. 
652, 65 NW 784; Roush v. State, 34 
Nebr. °325, 51 INW 755. 

N. J.—Rohr v. State, 60 N. J. lL. 


A corporation,!® a state,!4 a 
county,’® township,'® the United States,!7 and the 
estate of a decedent,'® are each regarded as a per- 
son; and where the forged instrument is passed to 
a servant acting as such, the master is the person 
Where a society is the person de- 
frauded, it is no objection that accused is a member 
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‘ 


are some decisions which are in conflict with the first 


proposition.?® 


pretenses.27 


So it has been held that if a person 
presents a false claim against the government, which 
results in the issuance to him of an order, it is not 
forgery,?® nor is the indorsement in his own name 
of a check received by one as the result of his false 
So making or procuring to be made a 


writing genuine in itself, but containing false state- 


forged to’national bank notes, it is 
no defense that under the act of 
SUV N28 Aw US IS Mee St) ait Ts 322i 
such notes are redeemable, as 
neverthelesS someone must be de- 
frauded by the act. Logan v. U. S., 
123-Fed. 291, 59 CCA 476. 

{c] Forged deposition to procure 
divorce.—On the trial of an indict- 
ment for making and uttering a 
forged deposition to procure a di- 
vorce by the respondent from his 
wife, a requested instruction that 
respondent could commit no fraud 
upon his wife is roperly refused. 
State v. Kimball, 50 Me. 

[ad] Where the intent es ‘to de- 
fraud a society of which the wife 
of the prisoner was a member, an 
objection that the prisoner thereby 
became a part owner and could not 
be made criminally liable for de- 


576, 38 A 673. frauding his codwners is untenable. 
N. Y.—Peo. v. Hoyt, 145 App. Div. | Ree. v. Moody, 9 Cox C. C. 165. 
695, 130 NYS 505 faff 205 N. Y¥.~p 1s State v. Givens, 5 Ala. 747. 
533 mem, 98 NE 1110 mem]; Peo. v. 12. State v. Givens, 5 Ala. 747. 
Martine we Nye Cro. 13. State v. Phelps, 11 Vt. 116, 34 
N. C.—State v. Hall, 108 N. C. 776, | AmD 672. 
13 SE 189; State v. Leake, 80 N. Cc “14. Moore v. Com., 92 Ky. _630, 
403. PSMES W BSc 3.8 Wo wisy dal oss Cunnine- 
Or.—State v. Lurch, 12 Or. 104,| ham v. State, 49 Miss. 685; Martin 
GP 4it. vii) State) 24 Tex (61: See State v. 
Pa.—McClure v. Com., 86 Pa. 3538;| Zimmerman, 79 S. C. 289, 297, 60 SH 
Com. v. Stone, 6 LackLegN 241. 680 ("Upon a full consideration of 
Tex.—Henderson v. State, 14 Tex.|the common law as_ to_ forgery 
503; Ashmore ‘v. State, 67 Tex. Cr. | originally of force in this State and 
502, 150 SW 196; Green v. State, 36 | upon an examination of the 


(ex, 1Cre 2095-35) Swe oil; Horcy Vv. 
State, 60° Tex, Cr. 206, 131 SW 585, 
Wash. — State v. Thomas, 
Wash. 564, 172 °P 650. 5 
State, 169 Wis. 
575, 117 NW 688. 
Eng.—Reg. v. Trenfield, 1 F. & F. 
And see 
QIeB, 253; (3° CanCrCas ~499 (where 


32 LRANS 327. 
102 
Wis.—Schmidt v. 
43. 
Reg. v. (| Weir; 9" Que: 
without mentioning any special provi- 


sion it is held that a general in- 
tent to defraud is sufficient). 

See also infra § 75. 

10. State v. Givens, 5 Ala. 747; 
Com. v. Henry, 118 Mass. 460; Peo. 


v. Wiman, 148 N. Y. 29, 42 NE 408 
fatto 28> tun 320,. 32) NYS) 1037]; 
Ree. v. Marcus, 2 ©. & K. 356, 61 
ECL 356; Reg. v. Hodgson, 7 Cox 
Cae 122-eRes.tv. Nash, 2°) Den, C. C. 
448. 

{a] Nonexisting corporation. — It 
has been held that there can be no 
conviction upon a count charging en 
intent to defraud a person or cor- 
poration which is not. existing. 
State v. Givens, 5 Ala. 747. 

[b] Where signatures have been 


language, intent, and purpose of the 
statute of this State upon the sub- 
ject of forgery, it can not with any 
plausibility be contended that, by 
the use in these statutes of .the 
words ‘any person’ in describing the 
party to be defrauded, any inten- 
tion is evidenced to abolish the com- 
mon-law crime of forgery when 
eommitted with intent to defraud 
the State’’). 

15. Darby v. State, 41 Fla, 274, 
26 S 315; Com. v. Brown, 147 Mass. 
585, 18 NE 587, 9 AmSR 736, 1 LRA 


620. 
16. Gregory v. State, 11 Oh. St. 
U. 


329. 

Live S. v. Lawrence, 26 F. Cas. 
INOMELO Oe mals eblatchtoacdelsr Ui S. 
Vv. Morris, Vow HiiiCas.= No! 15,813, 16 
Blatchf. 133. 

18. Bennett v. State, 62 Ark. 516, 
36 SW 947; Billings v. State, 107 
Ind. 54, 6 NE 914, 7 NE 763, 57 AmR 
77 (the estate of decedent is a per- 
son in legal contemplation); Cha- 
hoon v. Com., 20 Gratt. (61 Va.) 733. 

19. State v. Samuels, 144 Mo. 68, 
45 SW 1088. 


20. Reg. v. Smith, 9 Cox C, C. 162. 


ments, is not within a statute providing a punish- 
ment for falsely making or procuring to be falsely 
made a writing, ete.28 The receipt and collection of 
an order for a larger amount than the payee knows 
to be due him is not forgery,;?® nor is the fraudu- 
lent indorsement of genuine negotiable instruments, 
in which the interest of the holder has ceased;*° 
nor the uttering of a bill with a genuine indorse- 
ment under the pretense of being the indorser.*+ 
Likewise the indorsement by a person in his own 
name of an order payable to one bearing a similar 
name, and the payment to him of such order with- 
out noticing the difference in names, does not con- 
stitute forgery ;°* nor does a false assertion of au- 
thority to receive a debt.33 
purpose of fraud, by one who knows that it will 
be dishonored,*4 although accepted,?> is no for- 


Drawing a bill for the 


21. Ue Siwy Watkins! 28a hye as: 
Now 16,649.55 32 (Cranch. (Cx Cate 
Baron v. State, 12 Ga. A. 342, 77 SH 
214; Peo. v. Loew, 19 NYS 360, 8 N. 
Y. Cr. 370. And cases infra this sec- 
tion. 

22. 

23. 

24. 


See supra § 10. 

See supra § 10. 

State v. Flanders, 38 N. H. 
324, 336 (“If a party is induced by 
such representations to authorize 
another to sign his name to a speci- 
fied paper, there is no more falsity 
in the signature, or the application 
of it to that paper, than if, induced 
by such representations, he had 
signed it himself; and it is equally 
so in the case of a subsequent ¢s- 
sent, procured by such means to an 
unauthorized signature, or to the ap- 
plication of a genuine signature to 
an instrument to which it was not 
originally affixed. In every such 
case the assent of the party, vol- 


untarily given, though procured 
through falsehood and fraud, re- 
moves the false character which 


without it might be imputed to the 
instrument’). 


25. See supra § 10. 
26. U. S. v. Watkins, 28 F. Cas. 
Nos, (165649; - 3 Cranchw OC. C28 441s 


Owens v. State, 16 Ala, A. 418, 78 S 


423; State v. Corfield, 46 Kan. 207, 
26 P 498. 
27.. Hoge v. Chicago First Nat. 


Bank, 18 Ill. A. 501. 

28. U. Se Va Cameron, 3= Dak, 132; 
13 NW 561; State v. Ford, 89 Or. 
121, 172 P 802. See also supra §§ 10, 
1d; But compare U. Moore, ¢0 
Fed. 738; U. S. v. Wentworth, 11 
Fed. 52 (the offense committed is 
forgery). 

[a] Thus a false recital in a deed 
that E, who signed deed with de- 
fendant, was his wife, the deed pur- 
porting to be the deed of such 
parties, and being executed by BH, 
under the name by which she was 
known, did not constitute forgery 
under Lord L. § 1996. State v. Ford, 
SOP Or 2121, 72 "R802; 

29. (Bell v. Stater 2h Tex.2ay 2:70; 
17) SW. 155. 


30. In re Sherman, 19 Ont. 315. 
Sl. Hevey’s* Case, .2)3 hast. MeyeC: 
856. : 
3@. Rex v. Sees R. & R. 60. See 
also supra § 8 

33. Reg. v. Myott, 6 Cox G& CG 
06. 

34. Harrison v. State, (Ark.) 78 
Son A038 Aickle’s Case, 2 East P. 
35. Rex v. Webb) 3 B. & B. 228, 


129 Reprint 1271, 7 ECL 700, 


\ 
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gery, even if the name signed is 


being given entirely to the party signing.®° 
mortgagor at the time of making a mortgage owns 
the property mentioned therein, and intends it to 
be covered thereby, he is not guilty of forgery, 
whatever steps he may subsequently take in re- 


gard to such property.** 


[§ 20] 
The third element *® of forgery is 


B. D..34; 
29:05) Rex 


36. Reg. v. Martin, 5 Q. 
Reg. v. Whyte, 5 Cox C. C. 
v. Bontien, R. & R. 194. , But com- 
pare Lascelles v. State, 90 Ga. 347, 
16 SE 945, 35 AmSR 216 (if a person 
assumes and is accustomed to use 
a name not his own, and also rep- 
resents that he is 'the son of an- 
other bearing the same name as the 
One assumed, he is guilty of for- 
gery if he draws a bill of exchange 
in his assumed name, and passes it 
to one believing that he is dealing 
with a genuine son of the alleged 
parent). 

87. Beal v. State, 138 Ala. 94, 35 
S 58; Preiss v. Naliborski, 133 Ill. 
Ae 2.05. 

38. What writings are subjects 
of forgery see infra § 24 et seq. 


ree See supra § 1. 
U. S.—Neff v. U. S., 165 Fed. 
273° “91 CCA 241. 
Ala.—Burden v. State, 120 Ala. 


388, 25 S 190, 74 AmSR 37. 

| Ark.—Holloway V.1 State, 90 Ark. 
123, 118 SW 256. 

Cal.—Peo. v. Munroe, 100 Cal. 664, 
85 P 326, 38 AmSR 323, 24 LRA 33; 
Peo. v. Bibby, 91 Cal. 470, 27 P 781; 
Peo. v. Todd, 77 Cal. 464, 192 P 883; 
Peo. v. Tomlinson, 35 Cal. 503; Peo. 
vy. Frank, 28 Cal. 507; Peo. v. Col- 
lins, 9 Cal. A. 622, 99 P 1109; Peo. 
v. Di Ryana, 8 Cal. A. 333, 96 Pp 919; 
Peo. v. McPherson, 6 Cal. A, 266, 91 
P Agee 

. C.—Dowling v. U. S., 41 App. 

rine 

Fla.—Harrell v. State, 83 S 922; 
West v. \Staté, 33 S 854; King v. 
State, 43 Fla. 211, 31 S 254, 

Ill.— Peo. v. Pfeiffer, 243 Ill. 200, 
90 NE 680, 26 LRANS 138, 17 Ann 
Cas 703; Goodman v. Peo., 228 Ill. 
, 154, 81 NE 830. 

Ind.—State v. Floyd, 169 Ind. 136, 
81 NE 1153; Abbott v. State, 59 Ind. 
710; Reed vy. State, 28 Ind, 396. 


Iowa.— State v. Van Auken, 98 
Iowa 674, 68 NW 454. 

Kan.—State v. Gavigan, 36 Kan. 
Ouiesito oe VOSA: 

Ky.—Colson v. Com., 110 Ky. 233, 
61 SW 46, 22 KyL 1674. 

La:—State v. Sturgeon, 127 La. 


459, 58 S 708; State v. Ford, 38 La. 
Ann, 797; State v. Anderson, 30 La. 
Ann, 557. 

Me.—State v. Kimball, 50 Me. 409; 
Ames’ Case, 2 Me. 365. 

Miss.—Moore v. State, 107 Miss. 
181, 65 S 126; Griffin v. State, 96 
Miss. 309, 51 S 466; Cox v, State, 66 
Miss. 14, 5 S 618. 

Mo. —- State v. Jackson, 221 Mo. 
478, 120 SW 66, 188 AmSR 477; State 
v. Sharpless, 212 Mo. 176, 111 SW 
69; State v. Cordray, 200 Mo. 29, 98 
Siw? 12,98 AmnCas;-1110) [cite Cye]|. 


Mont.—In re Farrell, 386 Mont. 
254, 92 P 785; State v. Evans, 15 
Mont. 539, 39 P 850, 48 AmSR 701, 


28 LRA 127. 

N. Y.—Peo. v. Corrigan, 195 N. Y. 
1, 87 NE 792; Peo. v.-Shall, 9 Cow. 
778; Peo. v. Abeel, 45 Misc. 86, 91 
NYS 699; Peo. v. Cady, 6 Hill 490. 

‘Oh.—Barnum vy. State, 15 Oh. ,717, 
45 AmD 601. 

- Pa.—Com. v. Mitchell, 16 Pa. Dist. 
704, 705 [cit Cyc]; Com. v. Compton, 
TH Pay Dist. 119; 

Philippine. — U. S. v. Mateo, 25 
Philippine 324; U. S. v. Castro, 6 
Philippine 10. 

Tenn.—State v. Corley, 4 Baxt. 
410; State v. Smith, 8 Yerg. 150. 


D. Efficacy of Instrument to Defraud.?® 
that the writing 
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\ 


fictitious, credit 
If a_ 


[§ 21] 


Tex.— Howell v. State, 37 ‘Tex. 
591; Knezek v. State, 49 Tex. Cr. 157, 
£0, SW 1099; Williams v, State, 47 
Tex. Cr. 605, 85 SW 800; Watson v. 
State, 82 Tex. Cr. 462, 199 SW 1098; 
Bagley v. State, 63 Tex. Cr. 606, 141 
SW 107; Forcy v. State, 60 Tex. Cr. 
206, 181 SW 585, 32 LRANS 327. 

Vt.—State v. McManus, 78 Vt. 433, 
aa 1013; State v. Briggs, 34 Vt. 

Va.—Gordon v. Com., 100 Va. 825, 
41 SE 746, 57 LRA 744. 

Eng.—Reeg. v. Turberville, 4 Cox 
CuiGe 132) Rees v.90 Rouse, 4.-Cox He; 
Cel RES Ven gant sCOxuGsuCus2o.. 
Rex v. Ward, 2 Ld. Raym. 1461, 92 
Reprint 451. 

Can.—Ex p. Cadby, 26 N. B. 452; 
ite Vieustewart,.2b Li, ¢C. = Cre b. 
40. 

See also infra §§ 25-81. 

[a] Instruments having apparent 
legal efficacy illustrated. — (1) The 
altering of the figures in two places 
in an order for money, to make it 
read thirty-eight dollars instead of 
thirty dollars, but leaving the writ- 
ten amount as it originally was, 
was a material alteration, tending to 
indicate that it was the maker’s in- 
tention to pay thirty-eight dollars, 
and was therefore apparently capable 
of effecting a fraud. White y. State, 
83 Ark. 36, 102 SW 715. (2) Crimi- 
nal responsibility for uttering a 
forged deed cannot be avoided on 
the ground that no one could have 
been prejudiced thereby, ‘where, 
after recording the deed, the ac- 
cused took possession of the land, 
cut the timber therefrom, and 
claimed ownership. Abston v. State, 


134 Tenn. 604, 185 SW 706. (3) A 
canceled check or check indorsed 
and stamped ‘Paid” may be the 


subject of forgery under Lord L. 
§ 1996, such an instrument’ serving 
in the business world as a voucher 
or receipt for the payment of the 
amount of money named in the 
check. State v. Frasier, 94 Or. 90, 
180 P 520, 184 P 848. ' (4) An order 
to a bank “Please pay to T. C. 
Perry, or bearer, $900.00. Nine Hun- 
dred and no 100... dollars out of the 
State & Co. collected for school Dis- 
trict No. —, Johnson Co. for Trs. 
expenses. V. J. Carrell, County Su- 
perintendent Public Schools,’’ was 
calculated to deceive, even if not’ 
valid, and W. J. C. was guilty of 
forgery, where he forged name of 
T. C, Perry on back thereof and 
drew such amount from bank. Car- 
rell v, State, 83 Tex. Cr. 554, 209 SW 
L585 159. 

[b] Alteration before signature. 
—An alteration made in an instru- 


ment after it has been signed by one. 


party, but before it has been signed 
by all, is not forgery. Gaertner v. 
Heyl, 179 Pa. 391, 36 A 146; John- 
son v. State, 40 Tex. Cr. 605, 51 SW 
382, 76 AmSR 742, 

[ec] In Oklahoma it has been held 
that in order to constitute forgery 
under the statute in that state, it 
is not essential that the document 
alleged to have been forged is ca- 
pable upon its face of deceiving a 
third party. It is sufficient if the 
instrument is or purports to be the 
act of another, by which any right 
or interest in real property is or 
purports to be transferred. McDon- 
ald v. State, 12 Okl. Cr. 144, 152 P 
610. 


[§§ 19-21 


shall possess some apparent legal efficacy, because 
otherwise it would have no tendency to defraud,*® or 
in other words the writing must be one which if 
genuine might injure another.*! 

E. Actual Injury Unnecessary. To con- 
stitute the crime of forgery it is not necessary that 
anyone should have been actually injured or de- 
frauded by the forged writing,*? for the crime does 


[d] In Canada it seems that it is 
not necessary that the instrument 
would be a valid one if it were 
genuine, Res. .Vi= Corbis,” 20a Wes 


eee 
Tomlinson, 35 Cal. 


Reo. i. 

2 U. SU.) Siiv. Pivyier; <222 ue 

S. 15, 32 SCt 6, 56 L. ed. 70. 
Ala.—Denson v. State, 122 Ala. 

100, 26 S 119; Hobbs v. State, 75 Ala. 


1; Wiliams’ v. State,. 61 Ala. 33: 
Rembert v. State, 53 Ala. 467, 25 
AmR 639: Jones v. State, 50 Ala. 
161; Everage’ v. State, 14 Ala.' A. 
106, 71 S 983; Dudley v. State, 10 
Ala, A. 130, 64 S 534; Bartlett v. 
State, 8 Ala. A. 248, 62 S 320. 


Cal. Peo. v. Turner, 113 Cal. 278, 
45 P 331, 165 P 26; Peo. v. Webber, 
(A.) 186 P 406; Peo. v. Escalera, 37 
Cal. A. 212, 171 P 975; Peo. v.-Kuhn, 
33 ‘Cal. A. 319, 165 P26. 

Colo.—Peo. v. McDonald, 53 Colo. 
265, 125 P 114; Dunn v. Peo., 4 Colo. 


126. 

Del.—State v. Anderson, 24 Del. 
135, 74.A 1097. 

Fla.—Revels v. State, 62 Fla. 83, 


56 S 416; Hawkins v. State, 28 Fla. 
363, 9 S652. 

Ga.—Barron v. State, 12 Ga. A- 
342, 77 SE 214; Wilson v. State, 7 
Ga. A. 583, 67 ‘SE 705. 

Ill.—Peo. v. Meyer, 289 Ill. 184, 
124 NE 447, 448 [cit Cyc]. 

Iowa.—State v. Weaver, 149 Iowa 
403, 128 NW 559, 31 LRANS 1046, 
AnnCas1912C 1137; State v. Sher- 
wood, 90 Iowa 550, 58 NW 911, 48 


AmSR 461; State v. McMackin, 70 
Iowa 281, 30 NW 635; State v. 
Pierce, 8 Iowa: 231. 

Ky.—Johnson v. Com., 90 Ky. 488, 
14 SW 492, 12. Kyl 442; Doss’ v. 
Com., 9 Ky. Op. 909. 

La.— State v. Laborde, 120 la. 


136, 45 S 38. 
Md.—Arnold vy. Cost, 3 Gil & J. 
219, 22 AmD 302. 
Mass.—Com. v. Russell, 156 Mass. 
196, 30 NE 768; Com. v. Henry, 118 
Mass. 460; Com, vy. Segee, 218 Mass. 


501, 106 NE 1733) Come wi ahead ys 
Mass, 526. 
BY ear et v. Caton, 25 Mich. 
Minn.— State v. Adamson, 43 
Minn. 196, 45 Nw 152: 
Mo. — State Vv. Witherspoon, 231 


Mo. 706, 1833 SW 323; State v. Phil- 


lips, 78 Mo. 49; State v. Hades, 68 
Mo. 150, 30 AmR 780. 
Nebr.—Smith v. State, 20 Nebr. 


284, 29 NW 928, 57 AmR 8382 
; N. J.—State v. Jones, 9 N. Abs by 


SON if AmD 483. 
N. Y.—Peo. v. Abeel, 182 N. Y. 
415, .75 NE 307, 1 LRANS 73802 8 


AnnCas 287 [aff 100 App. Div. 516, 
ILANYS sLoidis sPeoy tvs Krummer, 
198, 19 AmD 477, 
N. C.—State-v. €ross, 101° N. ©; 
Oh.—Hess vy. State, 4 Oh. 5, 22 
AmD 767. 
P 408. 
Pa.—Com. v. Misner, Add. 44. 


Sheld. 549; Peo, v. Fitch,.1 Wend. 
770, 7 SE 715, 9 AmSR 58. 
Or.—State v. Lurch, 12 Or. 99, 6 
S. C.—State v. Webster, 88 S. C. 


56, 70 SH 422, 32 LRANS 337; State 


v. Zimmerman, 79 S. C. 289, 60 SH 
680; State v. Washington, 1 Bay 120, 
1 AmD 601. 


Tenn.—Hale v. State, 1 Coldw. 
167, 78 AmD 488; State v. Hum- 
phrey, 10 Humphr. 442; Snell v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 21-24] 


not consist in the actual perpetration of a fraud.*# 
It is sufficient that the false instrument was made 
with intent to defraud,‘ and that it is of such 
character that it might prejudice the rights of an- 


other accepting it as true.*® 


[§ 22] 


F. Uttering or Publishing Unnecessary. 
Since to constitute the crime of forgery it is not 
necessary that anyone should have been injured or 
defrauded,*® a fortiori, in the absence of statute 
providing otherwise,** publication or uttering is not 
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necessary to constitute the crime of forgery proper.‘ 
For the very making with a fraudulent intention, 
and without lawful authority, of any instrument 
which at common law or by statute is the subject 
of forgery, is of itself a sufficient completion of the 
offense, before publication, and although the publi- 
cation of the instrument is the medium by which 
the intent is usually made manifest, yet it may be 
proved as plainly by other evidence.*® 


IV. WHAT CONSTITUTES A WRITING 


[§ 23] A writing within the meaning of the law 
relating to forgery includes instruments which are 
wholly printed °° unless otherwise expressly pro- 
vided by statute,®+  typewritten,°? engraved,®? or 


photographed.** 


And one may be guilty of forgery 


by pasting a name over that of another on an 
instrument,°> or by making a mark in the name 
_of another thereon.*® 


V. WHAT WRITINGS ARE SUBJECTS OF FORGERY 


(§ 24] A. In General—1. 


State, 2 Humphr. 347; Tyler v. State, 
2° Humphr, 37, 36 AmD 293. 


Tex.—Henderson v. State, 14 Tex. 


503; Reesman v. State, 59 Tex. Cr. 
430, 138 SW 1126; Rubio v. State,: 
Sonex Cr. 177, 91 (SW £202 Seott 


v. State, 40 Tex. Cr. 105, 48 SW _ 523; 
Green v. State, 36 Tex. Cr. 109, 35 
SW 971; Crawford v. State, 31 Tex. 
@r.915519 SW 766; Keeler v., State, 
Tome exc A. plat. 

Eng.—Rex v. Ward, 2 East P. C. 
861; Rex v. Crocker, 2 Leach C. C. 
987; Rex v. Goate, 1 Ld. Raym, 7387, 
91 Reprint 1392; Rex v. Marshall, R. 
& R. 75; Rex v. Crooke, 2 Str. 901, 
93 Reprint 928. 

Can.—Matter of Hall, 8 Ont. A. 31 
[aff 3 Ont. 331]; Reg. v. Hathaway, 
8 LCJur 285. 

[a] To constitute forgery of a 
deed of trust it is not necessary to 
show that the forger obtained the 


money on the _ deed. State  v. 
Witherspoon, 231 Mo. 706, 133 SW 
323. 

[b] A person making or attempt- 


ing to pass a forged check with in- 
tent to defraud is guilty of forgery, 
although no person was actually de- 
frauded. Peo. v. McDonald, 53 Colo. 
265, 125°P 114. 

[ec] To constitute forgery of an 
order for goods it is not necessary 
that it be successful to the extent 
of having procured the goods there- 
by ordered, Townser v. State, 79 
Tex. Cr. 4, 188 SW 1104. 

{d] Forgery of vouchers.—An 
actual financial or property loss 
need not be charged, or proved in 
order to make out a case under Rev. 
*St. § 5418, of forging vouchers re- 


quired upon examination by the 
eivil service commission of. the 
United States, certifying to the 


character, physical capacity, etc., of 
the applicant, and presenting the 
same to the commission. SoS ate 
Plyler, 222 U. S. 15, 32 SCt 6, 56 L. 


ed. 70. d 

43. Peo. v. McDonald, 53 Colo. 
265, 125 P 114, 

44, Peo. v. McDonald, 53 Colo. 

, 125 P* 114; Doss v. Com., 9 Ky. 
Op. 909; and cases supra note 43. 

Intent to defraud see supra § 17. 

45. Peo... v. Turner, 113 Cal., 278, 
45 P 331; Peo. v. Escalera, 37 Cal. 
A, 212, 171 P 975; Peo. v. Kuhn, 33 
Cal, A. 319, 165 P 26; State v. La- 
borde, 120 La. 136, 45 S 38. And 
cases supra note 42. 

Efficacy to defraud see supra § 20. 

46. See supra § 21. he 

47. See statutory provisions, 

[a] Under the Philippine law 
the mere writing of a false instru- 
ment which was never used is not 
forgery. The prejudice or intention 
to cause the same must be evi- 
denced by an act independent of the 
writing of the false document. U. 


Introductory State- 
ment. Excent where clearly not within the purview 


S. v. Paraiso, 1 Philippine 127. 

[b] In Washington the constitu- 
ent elements of forgery in the first 
degree by uttering a forgery instru- 
ment under the statutes of Wash- 
ington sare: first,» the ~spurious 
character of the instrument; second, 
its utterance by accused; third, his 
guilty knowledge of its spurious 
character. State v. Peeples, 71 
Wash, 451, 129 P 108. 


48. Ark.— Holloway v. State, 90 
Ark. 128, 118 SW 256. 

-Cal.— Peo. v. Escalera, 37 Cal. A. 
212; 171 P 9753..Peo.* v.. Gordon, 13 
Gal AveGY 3,001 LOE 7469. 

Ill.— Parker v. Peo., 97 Ill. 32. 
Hop haan ee v. Snow, 30 La. Ann, 

Ladd, 15 Mass. 


piggies Sant Vv. 


Mo.—State vy. Fisher, 65 Mo. 437. 
N. M.—State v. Garcia, 188 P 1104. 
N. Y.—Peo. v. Rising, 207 N. Y. 


195, 100 NE 694, AnnCas1914C 466. 
Okl.—Arnold v. State, 15 Okl. 519, 
182] 89.0. 


Or.—State v. Leonard, 73 Or. 451, 
144 P 118, 681. / 

Se Sara Vapstate, 2b Tex; Ay 

Eng.—Rex v. Ward, 2 East. P. C. 
on Rex v. Crocker, 2 Leach C. C. 

Can.—In re Hall, 3 Ont. 331 [aff 
8 Ont. A. 31]; Reg. v. Weir, 9 Que. 
Q. B. 2538, 3 CanCrCas 102; 2 Bishop 
Cr. L. (4th ed) §§ 560, 563; 2 Whar- 
ton Cr. L. (6th ed) § 1418. 

[a] Rule applied.—(1) It is not 
necessary to the forgery of a deed 
of conveyance that the deed be de- 
livered. State v. Leonard, 73 Or. 
45M 1 44 Ps 3. 168i, (2) It is im- 
material to the forging of a bond to’ 
stay judgment that it was not filed 
with the clerk, as required by stat- 
ute. Holloway v. State, 90 Ark. 123, 
118 SW 256. (3) Where defendant 
forged a note with intent to de- 
fraud, the offense was complete, al- 
though the note was not delivered 
to the payee. Watson’ v. State, 82 
Tex. Cr. 462, 199 SW 1098. (4) To 
convict of forging a draft it is not 
essential that the draft should have 
been sent to a bank for collection. 
Peo. v. Gordon, 13 Cal. A, 678, 110 
P 469. (5) If a forged order au- 
thorizing the furnishing of cloth- 
ing was fraudulently executed, its 
presentation was not necessary to 
constitute forgery. Peo. v. Rising, 
207 N. Y. 195, 100 NE 694, AnnCas 
1914C 466 [rev 148 App. Div. 935, 
133 NYS 1138]. (6) Where the evi- 
dence establishes the forgery of a 
bank check it is wholly immate- 
rial as to whether it was ever pre- 
sented for payment. State v. Gar- 
cia, (N. M.) 188 P 1104. (7) Upon 
an indictment for forging an ac- 
quittance it .is not necessary at 


of the statutes creating the crime,5’ as a general rule, 
any writing in such form as to be the means of 


common law, or under the statute, 
to aver that the paper alleged to be 
forged was presented or delivered 
to any one as a true or genuine ac- 
quittance or discharge for goods de- 
livered in consideration thereof. 
Com. v. .Ladd, 15 Mass. j 

49. 2 Russell Cr. (9th Am. ed.) 
987; State v. Leonard, 73 Or, 451, 
144 P 113; 681. 


50. Benson vy. McMahon, 127 U. S. 
457, 8 SCt 1240, 32 L. ed. 234; Com. 
v. Ray, 3 Gray (Mass.) 441; Hen- 


shaw v. Foster, 9 Pick. (Mass.) 312. 

[a] In support of this view it 
was said: “It is then objected that 
the crime of forgery cannot be com- 
mitted by counterfeiting an instru- 
ment wholly printed or engraved, 
and on which there is no written 
signature personally made by those 
to be bound. The question is 
whether the writing, the counter- 
feiting of which is forgery, may not 
be wholly made by means of print- 
ing or engraving, or must be writ- 
ten by the pen of the party who 
executes the contract. In the opin- 
ion of the court, such an instru- 
ment may be the subject of forgery, 
when the entire contract, including 
the signature of the party, has been 
printed or engraved. The cases of 


of forgery, generally, are cases of 
forged handwriting. The course of 
business, .and the necessities of 


greater facilities for dispatch, have 
introduced, to some extent, the prac- 
tice of having contracts and other 
instruments wholly printed or en- 
graved, even including the name of 
the party to be bound. ... It has 
never been considered any objection 
to contracts required by the statute 
of frauds to be in writing, that they 
were printed.” Com. v. Ray, 3 Gray 
(Mass.) 441, 446 [quot Benson v. 
McMahon, 127 U. S. 457, 8 SCt 1240, 
32 L. ed. 234]. 

51. Heath v. State, 49 Tex. Cr, 
49n. 89° SW 106351 122 (AmSR 783 
(where a statute expressly provides 
that the signature must be in writ- 
ing or must be made to resemble 
manuscript, a! printed signature is 


insufficient). 

52. State v. Bradley, 116 Tenn. 
711, 94 SW 605, 115 AmSR 836, 8 
AnnCas 86, See also Grant v. Jack, 
116 Me. 342, 102 <A; 38; State v. 
Swank, (Or.) 195 P 168. 


53. Com. v. Ray, 3 Gray (Mass.) 
441; Peo. v. Rhoner, 4 Park. Cr. (N. 
is) 66) Res v0 Closs vw 2Coxe CG, Gh 
494; Rex v. Dade, 1 Moody C, C. 307. 


oe Reg. v. Rinaldi, Leigh & C. 
85, | State v. Robinson, 16 N. J. 


5a "Rex v. Dunn, 1 Leach GC. C. 


57. See 
§§ 25-49. 


supra § 2; and infra 


< 
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defrauding another may be the subject of forgery, 
or alterations in the nature of forgery.®8 
may be committed of any writing which if genuine 
would operate as the foundation of another man’s 
liability ©° or the evidence of his right.%° 
subject of forgery the writing need not be in any 
particular form,*! nor need it be such as, if genuine, 
would be valid ©? and actionable.® 
if the instrument forged, supposing it to be genuine, 


might have been prejudicial.** 


_Resemblance to genuine instrument need not be 


58. Berrisford v. State, 
53; State v. Kimball, 50 Me. 409; 
Arnold vy. Cost, 3 Gill & J. (Md.) 
219, 22 AmD 302; State v. Briggs, 34 
Vt. 501. 


66 Ga. 


{a] The writing as to which 
forgery may be committed.—At 
common law it was doubtful 


whether forgery could be committed 
of any G@ocuments except matters of 
record, documents of a public na- 
ture, Such as a privy seal, a certifi- 
cate of holy orders, etc., or a deed 
or will. Hawk. P. CG. bk 1 c¢ 70 §§ 8, 
9710503 (Chitty .Cr. 7 Od ced) 1022. 
But in Rex v. Ward, 2 Ld. Raym. 
1461, 92 Reprint 451, it was held 
after solemn argument that forgery 
might be in respect of any writing 
whatever by which another might 
be defrauded. 

59. Ga.—Travis v. State, 83 Ga. 
372, 9 SE 1063; Chambers v. State, 
a2 Ga. A. 748, 97 SE 256 [quot ete 


McLean v. State, 3 Ga. A. 660 60 
SE 332. 
Ind.—Shannon vy. State, 109 Ind. 


407, 10 NE 87; Garmire vy. State, 104 
Ind. 444, 4 NE 54. 
) Van Auken, 98 

Iowa 674, 68 NW 454. 

Ky.—Com. v. Butler, 

Me.—State v. Kimball, 50 Me. 409; 
Ames’ Case, 2 Me. 365. 
219, 22yAmD 302. 
Mass.—Com, v. Ray, 3 Gray 441. 


Iowa. — State v. 
37 SW 840, 
18 KyL 614. 
Md.—Arnold v: Cost, 3 Gill & J. 
Minn.—State v. Monnier, 8 Minn. 


212. 
Miss.—Saucier v. State, 102 Miss. 
647, 659, 59 S 858, AnnCas1915A 


1044 [quot Cyc]. 

S. C.—State v. Webster, 88 S. C. 
56, 70 SE 422, 32 LRANS 337 [quot 
Cyc]. 

Eng.—Rex v. Ward, 2 Ld. Raym. 
1461, 92 Reprint 451. 

60. Ga.—Chambers v. State, 22 
Ga. A. 748, 750, 97 SE 256 [quot Cyc]. 


Ind.—Shannon vy. State, 109 Ind. 
407, 10 NE 87. 
Miss.—Saucier v. State, 102 Miss. 


647, 659, 59 S 858, AnnCas1915A 1044 
[quot Cyc]. 


Pa. —Com. v. Shissler, 9 Phila. 
587. 

See —ouatemv. bay, Ole, C. bod, 
75 SEH 174. 


{a] Personal rights.—(1) To con- 
stitute forgery, it is not essential 
that the writing is calculated to af- 
fect another’s right of property in- 
juriously, but it is sufficient if it 
may injure another in his personal 
Tishts. — State Vv.) Ray 9 Sl Co 551, 
7 SI 174; State v. Webster, 
CUP nS 32 LRANS 337, 
(2) Where defendant signed an- 
other’s name to an order on an ex- 
press company’s requesting it to de- 
liver to him a package of whisky 
which he had ordered in the other’s 
name without his consent, he was 
guiity of forgery. State v. Ray, 91 
S.C. 551,°75 SH.174 C“since, his) act 
was calculated to injure the other 
in his rights, and put him in danger 
of being prosecuted for violation of 
the liquor law’’). 

61, State v. Holly, 2S. C.. 262; 
State v..Holley, 3 S. C. Ll. 35. 
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ah, 


625 OSU. Sa vavburier, webet: 
132, 8 L. ed. 633. 
Ala. Hurst vy. State, 1” Alao A’ 


235, 56 S 18. 


FORGERY 


perfect. 
Forgery 


To be the 


It is sufficient 


Cal.—Peo. v. Imamura, 26 Cal. A. 
432. ae PR 2hOs 

Iowa.—State Va Blodgett, 143 
Se de 578, 121 NW 685, 21 AnnCas 

N. Y.—Peo. v. Krummer, 
Cr. 217; Hopper’s Case, 3 CityHall 
Rec 142, 

SG == Stateuave Webster, 88 S. C. 
56,°70 SH 422, 32 LRANS 337. 

Wis.—John v. State, 238 Wis. 504. 

Eng.—Rex v. Sterling, 1 Leach C. 


4 Park. 


Copii. 

sane —Reg. v. Portis, 40 U. C. Q. 
B, 214, 

63,,. “Tracy oN. state, 49> "Mex: iCr: 
ei oy SW _ 308. 

U. S.—WNeff v. U. S., 165 Fed. 

O13 “91 CCA 241. 

Ala.—Burden v. State, 120 Ala. 


388, 25 S.190, 74 AmSR 387; Murphy 
v. State, 118 Ala. 137, 22 S 719. 

Ga.—Chambers v, State, 22 Ga. A. 
748, 97 SE 256 [quot Cyc]. 


Iowa.—State v. Blodgett, 143 
Iowa 578, 121 NW 685, 21 AnnCas 
231; State v. Van Auken, 98 Iowa 
674, 68 NW 454, 

I.a.—State v. Alexander, 113 La. 
CAsuoiem: Colds 

Md.—Arnold v. Cost, 3 Gill. & J. 
219,22 AmD 302. 

Mich.— Van Sickle, v. Peo. 29 
Mich. 61. 


Miss.—State v. Saucier, 102 Miss. 
887, 60 S 3. 

Pa.—Com. v. Misner, Add. 44. 

S. C.—State v. Webster, 88 S. C. 
56, 70 SH 422, 32 LRANS 3837. 

Tex.—Carrell v. State, 83 Tex. Cr. 
554, 209 SW 158; Dreeben y. State, 


T1 Tex. Cr. 341, 162. Sw" 501. 
Vt.—State v. Briggs, 34 Vt. 501. 
Wis.—Norton vy. State, 129 Wis. 


659, 661, 109 NW 531, 116 AmSR 979 
Rett yet 

[a] Rule applied.—A forged 
davit regarding a material fact er- 
roneously received in evidence by 
the officers of the local land office 
in the trial of a claim to land with- 
in their jurisdiction may deceive the 
United States so as to form a basis 
for a conviction under Rev. St. 
§ 5418, because a patent issued on 
it by the land department will not 
be subject to collateral attack and 
the United States will be estopped 
from recovering it, even by direct at- 
tack after the title had passed to 
an innocent third party. Neff v. U. 
Sil Comemeds Zio mole OA Ale 

[b] Bare possibility of harm.— 
According to some decisions if there 
is a bare possibility that another 
might be imposed on, the instru- 
ment is the subject of forgery. 
State v. Gryder, 44 La. Ann. 962, 11 
S578, "32. Ams see 8; State v. Den- 
nett, 19 La. Ann. 395; Com. v. Misner, 


affi- 


Add. (Pa.) 44. 

65. See cases infra note 66. 

66. U. S.—uvU. S. v. Turner, 7 Pet. 
132, 8 bi: ed. 683; U. S._v. Sprague, 
£8 Medor sas, wi ebissy coe elfen seve 
Morrow, 27 FE. Cas! No. 15;819, 4 
Wash. C. C. 733 


Ala.—Gooden vy. State, 55 Ala. 178, 

Ill.— Goodman v. Peo., 228 Ill. 154, 
81 NE 830. 

Ind. — Rudicel v. State, 111 Ind. 
595, 18 NE 114; Lemasters v. State, 
95 Ind. 367; Wilkinson v. State, 10 
Ind. 372. 

Kan,.—State v. Chance, 82 Kan. 
388, 108 P 789, 27 LRANS 1003, 20 


472; Peo, v. Osmer, 


[§ 24 


The forged instrument need not be per- 
fect in its resemblance to the kind it was intended 
to represent ;®° it is sufficient if it is calculated to 
deceive,°° and that, too, not experts or persons of 
experience or very cautious persons ® on closer in- 
spection,®® but persons of ordinary observation °° or 
ordinary business capacity,’® or even careless or 
stupid persons.” 

Resemblance to handwriting forged. Nor is it 
requisite that the ‘writing should hear any resem- 
blance to that of the person whose writing it pur- 


AnnCas 164. 
Ky.—Barnes v. Com., 101 Ky. 556, 
41 SW 772, 19 KyL 803. 


La.—State v. Gryder, 44 La. Ann. 


962, 11 S 573, 82 AmSR 358; State 
v. Ferguson, 35 La, Ann. 1042. 

Me.—State v. MeKenzie, 42 Me. 
392. 

Mass. —Com. v. Stephenson, 11 
Cush, 94817759) Amp 154-7 ‘Comamy- 
PiInithy i. Pick, 137%. 

Mo.—State ‘v. Gullette, 121 Mo. 
447, 28 SW 354. 

NE. State ve Canr, bp) ING Eo on. 

N. J.—Rohr v. State, 60 N. J. L. 


576, 38 A 673; State v. Van Hart, 17 
Ie AIS See DOME 
N. Y.—Peo. v. Peabody, 25 Wend. 


4 Park. Cr. 242. 

N. C.—State,.v. Covington, 94 N. 
C. 918; 55 AmR 650: 

Pa.—Com. v. Biles, 3 Phila. 350. 


Ss. C.—s 107 Mra: 
358, 93 SE 5. 

Tenn.——Dement v. State, 2 Head 
805, 245 Am WAT. 

Va.—Buckland vy. Com., 8 Leigh 
Gby Vian) les. 

Wis.—Lawless v, State, 114 Wis. 
189, 89 NW 891. 

Eng.—Reg. v. Mahony, 6 Cox ©. 
Cc. 487; Reg. v. Smith, Dears. & 
B. 566; Mlliett’s Case-°2) Mast,” BP: 
C. 951; Rex ‘v: Collicott; 27 Leachve: 


teks oe 3. Chitty, (Crue. spp eas 
fa] Effect of misspelling name.— 


An indictment will lie for the for- 
gery of an obligation for the pay- 
ment of money, although the signa- 
ture is misspelled. State v. Coving- 
ton, 94 IN Cl, 9135755 ea mir 650: 

[b] An omission from the name 
forged, of the initial or middle 
name, is immaterial. Gotobed’s 
Gase, 6 CityHallRec.-(N, Y.) 25: 

67. U. S. v. Sprague, 48 Fed. 828, 
11 Biss. 376; Goodman v. Peo., 228 
Ill, 154, 81 NE 830; Barnes v. Com., 
VOU Key. 556; 40 SW iio, eos icy 
803; Com. v. Stephenson, 11 Cush. 
(Mass.) 481, 59 AmD 154. 

68. State v. Robinson, 16 N. J... 


507. 

69. U.S. v. Sprague, 48 Fed, 828, 
11 Biss. 376; Goodman vy. Peo., 228 
Ts 154), 81 SNE 830; 

70. Peete v. State, 2 Lea (Tenn.) 
513 (the signature to a forged or- 
der, ““W. Cpell,”’ resembled the gen- 
uine signature of “W. E. Capell’”’ 
so much as to deceive a man of ordi- 
nary business capacity). 

71. Ga.—Wilson y. State, 7 Ga. A. 
5838, 67 SE 705. 

Ind.—Garmine v. State, 104 Ind. 
444, 4 NE 54; Lemasters v. State, 95 
Ind... 367. 


Kan.—State v. Chance, 82 Kan. 
388, 108 P 789, 27 LRANS 1003, 20 
AnnCas 164. 

Ky.—Com. v. Hide, 94 Ky. 517, 


23 Sw Lia Lay 1 Sava Bi 264. 
La.—State . v. Ford, 38 La. Ann. 
ie State v. Dennett, LO 2 al Amir 


Mo.—State v. Gullette, 121 Mo. 
447, 26 SW 354. 

Ni: J.—Rohr' “vs State; 160 “Needs 
SiO. SEN OWey 

Pa.—Com. v., Biles, 3 Phila, 350. 

Wis.—Lawless v. State, 114 Wis. 
189, 89 NW 891. 

[a] As otherwise expressed the 
fact that the forgery was so poorly 
executed that it ought! not to have 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 24-25] 


ports to-be,?2 unless, as is the case in some juris- 
dictions, there is some statutory provision to the 


contrary.*® 
[§ 25] 2. Void Instruments. 


deceived anyone does not affect the 
liability of the party guilty thereof. 
Com. v. Fenwick, 177 Ky. 685, 198 
SW 32, LRA1918B 1189. To same 
effect Wilson v. State, 7 Ga. A. 583, 
67 SE 705. 

72. Ky.—Barnes v. Com., 101° Ky. 
556, 41 Sw 772. 19 KyL 802. 

La.—State v. Gryder, 44 La. Ann. 
962, 11 S 573, 32 AmSR 358. 


Mass.—Com. v. Stephenson, 11 
Cush. 481, 59 AmD 154. 
Mo.—State v. Gullette, 121 Mo. 


447, 26 SW 354. Contra State v. 
Warren, 109 Mo. 4380, 19 SW 191, 382 
AmSR 681. 


Nee by—Phelps vakeo., V2. Ne | Y. 
Sob, pate 6 Hun 428]: Dobb’s Case, 
6 ca eee 61. 

C.—State v. Cross, 101 N. C. 
710, “7 SE 715, 9 AmSR 53. 

Ss. C.—State v. Bullock, 54 S. C. 
300, 32. SE 424, 

W. .\Va.—State v. Poindexter, 
23 W. Va. 805. f 

Eng.—Reg. v. Mahony, 6 Cox C. 


““Tikelihood to' deceive, as an ele- 
ment of forgery, depends, not upon 
the skill with .which the forgery is 
executed, but upon the character of 
the instrument forged. It must be 
a writing which, if genuine, might 
apparently be of legal efficacy or the 
foundation of a legal liability; but, 
whether the similitude of the sig- 
nature with the genuine:is such as 
would be likely to deceive is wholly 
immaterial.” Com. v. Fenwick, 177 
Las 685, 689, 198 SW 32, LRA1918B 
1189. 

73. See statutory provisions. 

[a] In the Philippines (1) a con- 
viction for the crime of falsification 
of a private document by attaching 
the signature of \another’ thereto 
cannot be sustained unless it ap- 
pear that an attempt has been made 
to simulate the genuine signature 
of that person. U.\S. v. Castro, 6 
Philippine 10; U. S. v. Freimuth, 3 
Philippine 318; U. S. v.. Balmori, 1 
Philippine 660; U. S. v. Buenaven- 
turaey ff Philippines 42:85" iW.) © S. av. 
Roque, 1 Philippine 372. (2) There 
must be as the language in which 
the crime is’ described by statute 
imports, a similitude between the 
genuine and the pretended writing 
or’ Ssisnature, (WU, S. “vi Roque, i 
Philippine 372. (3) When the sup- 
posititious signature has been writ- 
ten in such a way that the difference 
between the true and supposititious 
signature is observed as soon as the 
check is presented for payment, and 
the difference is such as to avoid all 
possibility of error on the part of 
the person called upon to pay the 
check, it simply shows an intention 
on the part of the criminal to com- 
mit the crime of estafa. U. S. v. 
Buenaventura, 1 Philippine 428, 431. 
(4) Nevertheless the fact of imita- 
ting a person’s signature on a check 
ijn such a way that such check when 
presented for collection might have 
passed in the rush of business, con- 
stitutes the crime of forgery pro- 
vided for and punished in the penal 
code. U. S. v. Litonjua, 4 Philip- 
pines 485. (5) “And if the falsi- 
fication consists in having made on 
a genuine document an alteration 
in the name that was written there- 
on by substituting another for it, 
which is the case defined in para- 
graph 6 of article 300 of the Penal 
Code, it is immaterial whether or 
not an attempt was made to imitate 
a particular handwriting in order 
to make it appear as written by a 
particular person, as required under 


Since the writing 
alleged to be forged shall possess some apparent 
legal efficacy,’* an instrument void on its face 7 
because meaningless,’® indefinite,”7 or expressing no 


FORGERY 


ject of forgery. 


paragraph 1 of the said article in 
counterfeiting or imitating the sig- 
nature, writing, or rubric of a par- 
ticular person.” Uc 5S:, Svea Austere; 
14 Philippine 377. 


74 See supra § 20. 

75. -U. S.—Neff v. U. S., 165 Fed 
203, 91 CCA 241, 

Ala.—Hobbs v. State, 75 Ala. 1; 
Rembert v. State, 53 Ala. 467, 25 
AmR 639. 

Colo.—Raymond vy. Peo., 2 Colo. 


A. 13219530" P5004, 
Ga.—Williams .v. State, 51 Ga. 535. 
Ida.—Peo. v. Heed, 1 Ida. 5381. 


Ill—Brown v. Peo., 86 Ill. 239, 
29 AmR_ 25. 

Ind.—State v. Floyd, 169 Ind. 
E68 INTL 3s: 


Jowa.—State v. Pierce, 8 Iowa 231. 
Ky.—Pearson v. Com., 117 Ky. 731, 
78 SW 1128, 25 KyL 1866. 


Me.—Abbott v. Rose, 62 Me. 194, 
16 AmR 427, 
Minn.—State Vv. Wheeler, 19 


Path 98; State v. Monnier, 8 Minn. 
12. 

Miss.—Moore v. State, 107 Miss. 
£81), 6509S "126: Wilson’’v: State, 85 
Miss; 687, 33 So 46) 

Mo.—State v. Cordray, 200 Mo. 


29, 98 SW 1, 9 AnnCas 1110; State 
v. Leonard, 171 Mo. 622, 71 SW 1017, 
94 AmSR 798. 


Mont.—In re Farrell, 36 Mont. 
254, ‘92 P 785. 

Nebr. — Roode v. State, 5 Nebr. 
174, 25 AmR 475. 2 

N. Y.—Fadner v. Peo., 33 Hun 
240; Cunningham v. Peo. 4 Hun 
455; Peo. v. Harrison, 8 Barb. 560; 


Peo. v. Galloway, 17 Wend. 540; Peo. 
v. Shall, 9 Cow. 778; Peo. v. Wilson, 
6 Johns. 320. 

Oh.—Carberry v. State, 11 Oh. St. 


410. 

Okl.—Terr. v. Delana, 3 Okl. 573, 
41 P 618; Bell v. State, 12 OkI. Cr. 
453, 158 P 402. 

Pa.—Com. v. Misner, Add. 44; 
Com. v. Mitchell, 16 Pa. Dist. 704, 
G05 [Leite ©yede 

Ss. C.—State v. Jones, 1 S. C. L. 


207. . 
Tenn.—State v. Ward, 7 Baxt. 76; 
State v. Corley, 4 Baxt. 410; State v. 


Humphreys, 10 Humphr. 443° State 
v. Smith, 8 Yerg. 150. 

Tex.—Howell “vi State, -37 Tex. 
591; Henderson v. State, 14 Tex. 
508; Forcy v. State, 60 Tex. Cr. 206, 
131 SW 585, 32 LRANS 327; Green 
v. State, 63 Tex. Cr. 510, 140 SW 


444; Forcey v. State, 60 Tex. Cr. 206, 
131 SW 585, 32 LRANS 327. 
Vt.—State v. McManus, 78 Vt. 433, 


62) A 1013. 
Va.—Terry v. Com., 87 Va. 672, 13 
SE 104. 
W. Va-—State v. @etrick, 34 W. 
Val 1376 Die SE £002. 
Pee Rtg te OE Cases 72 Hast? Pac. 
4, 
Can.—Reg. v. Cormack, 21 Ont. 


213; Reg. v. Portis, 40 U. C. Q. B. 214. 

[a] A liquor prescription con- 
taining no statement that the liquor 
idescribed was necessary for medici- 


nal use is not forgery under a stat-: 


ute providing that a licensee could 
sell intoxicating liquors only on the 
written prescription of a_ legally 
qualified physician stating that it is 
necessary for medicinal use. State 
v. McManus, 78 Vt. 433, 62 A 1013. 

7G, Carberry v. State, 11 Oh. St. 
ATOM Deryioys “ve uOOmM.,— ot Van /6i20 LS 
Sk 104, 

77, Henderson v. State, 120 Ala. 
260) 25S 236; Peo. v.” Rarrineton, 
14 Johns: * (Ni Y.) 348, 2) ‘CityHall 


Recs. 
738, State v. Cordray, 200 Mo. 29, 
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consideration,’® or lacking a payee,’® a signature,®? 
a seal,S! or sufficient witnesses,82 cannot be the sub- 


So forgery cannot be predicated 


of an unacknowledged deed,** unless the deed pos- 
sesses a validity without such acknowledement,§* nor 
of the acknowledgment itself if invalid;§> nor of an 
instrument which should be proved under oath, but 


ISe SWieds woe Annas, Jott 0s ieeon ave 
Shall oRCow- iON. Yaw nos 
[a] Rule applied.— An _instru- 


ment claimed to have been forged 
was described in the indictment first 
as “a lease,” but no length of time 
was fixed for it to run, and no con- 
Sideration therefor was expressed. 

It recited that it was for ‘— — 
months,’ and provided that ‘on 

leaving the order for said goods, 

— dollars, on the delivery of 
the same, dollars, and every 
week thereafter the sum of —— 
dollars,” ete. It purported to be for 
the rent of household goods and 
jewelry, which were nowhere set 

forth or included in the covenants 
or agreements contained in the in- 
strument. It was also silent as to 

any mortgage debt, and while it re- 
ferred to household furniture, wear- 
ing apparel, carpets, ete., there was 
nothing to identify them. It was 
held that the instrument was void» 
on its face either as a lease, chat- 
tel mortgage, or assignment, and 
was therefore not the subject of for- 
gery. State v. Cordray, 200 Mo, 29, 

98 SW 1, 9 AnnCas 1110. 

79. Williams v. State, 51 ae 535; 
Fielder v. Marshall, 9 C. NZS; 
606,) 99° HCL 606, 142 Reprine 238; 
Reg. v. Denny, 1 Corey (OF Sis 
Reynolds vy. Peto, 11 Exch. 418, 156 
Reprint 895, 9 Exch. 410, 156 Re- 
print 175; Reg. v. Hawkes, 2 Moody 
CoG. 60s) “Rex va Randall ss ky. 
145; Rex v, Richards; Re & BR. 144; 
Rex sv." Rayenscroft, “Ro & RR. 120. 
But see infra § 30 note 23. , 

8s0. State v. Monnier, 8 Minn. 212; 
State vs Jonesy S.1Gn Peron An= 
derson v. State, 20 Tex. A. 595; Reg. 


Vi IMopsey.) Jae Cox Cr Cl143)erex 
v. Pateman, R. & R. 338. 
[a] Where an instrument re- 


quires the signatures of more than 
one person, it is not the subject of 
forgery if it bears fewer than the 
required number. State v. Jones, 1 
SC Es 20us= Recaeve slur pine2) Oxedée 
K. 820; 61 (HCL 820: 

$1. In re Farrell, -36 Mont. .254, 
92. Paso Cunninehamewjwoe Reon 
Hun: “GN Y.) 74553:"Com. vi, Misner; 
Add, (Pa.) 44; Bagley v. State, 63 
Tex. Cr: 606, 141) SiWi_107+5 Rexsav. 
Rushworth, 1 Stark. 396, 2 EC. 153 

[a] Thus (1) where a contract 
of insurance demanded proof by affi- 
davit with proper seal of death of 
insured, an indictment for passing 
a forged proof of death, which set 
out an affidavit without a seal, did 
not allege an instrument which was 
the subject of forgery within Pen. 
Code (1895) art 537, requiring that 
the alleged forged instrument must 
be such as would have affected prop- 
erty had it been true. Bagley v. 
State, 63 Tex..Cr. 606, 141 SW 107. 
(2) False jurors’ certificates which 
are of no apparent legal validity be- 
cause lacking the court seal required 
bylaw are not subjects of forgery. 
In re Farrell, 36 Mont. 254, 92 P 785. 

fb] If the instrument is valid 
without 2a seal, it is a subject of for- 


eery. State v. Tobie, 141 Mo. 547, 
42 SW 1076. 

g2. Pearson v. Com., 117 Ky. 731. 
78 SW 1128, 25 Kyl 1866; Wall’s 
Case; 2) Hast Bit@y 9535 

83. Roode v. State, 5 Nebr. 174, 
25 AmR 475; Peo. ve Harrison, 8 
Barb. (N. Y). 560; Johnson v. State, 
40 Tex. Cr. 605, 51 SW 882, 76 AmSR 
742. 

84. State v. Tobie, 141 Mo. 547, 
42 SW 1076; Lassiter v. State, 35 
Mexs-Cr.-540)°845 SW: tol: 

85. Peo. v. Harrison, 8 Barb. (N. 
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which is not;8* nor of an instrument which was | it, 
Instruments issued 
by a public officer which are not properly signed,*$ 
or upon which a pecuniary obligation cannot be 
based, are not the subjects of forgery.®® 
an instrument which is valid in part may be the 


never delivered and accepted.®? 


subject of forgery.®° 


[§ 26] 3. Nonenforceable Contracts. 
which upon their face are voidable only, or to which 
the defense would be personal merely, 
Such are usurious notes,®? in- 
struments purporting to have been made on Sun- 
day,®* or notes barred by limitation.% 


jects of forgery.®! 


tract prohibited by law may be 


forgery,®® and this it has been held is true whether 


the contract is merely voidable,%® 
void %7 
vires °8 and not nudum pactum.®? 


_ [§ 27] : 
instrument which has accomplished 
has been returned to the party who 


Y.) 560; Faulkner’s Case, 3° CityHall 
Ree~ N.Y.) (66. Compare Peo. y. 
Webber, (Cal. A.) 186 P 406 (Pen. 
Code § 115, making it a felony to 
srocure or offer forged instrument 
to be filed, which “instrument, if 
genuine, might be filed or registered 
er recorded,’ was held applicable to 
the filing of any instrument com- 
ing within the various classes of 
instruments entitled to be recorded, 
without regard as to whether the 
particular instrument is defective in 
form of certification), 

86. Pearson v. Com., 78 SW 1148, 
25 Kyl 1866. 

87. Bell v. State, 12 Okl. Cr. 453, 
158 P 402. 

88. Conner’s Case, 3 CityHallReo 
(NEW YN.) -59> “State we Ryan; 9 UN. DD: 
419, 83 NW 865. 

89. Colo.—Raymond_ v. 
Colo. JA? 329, 30 P 504. 

Ida.—Peo. v. Heed, 1 Ida. 531. 

Okl.—Terr. v. Delana, 3 Okl. 573, 
41 P 618. 

Tex.—Munoz v. State, (Cr.) 50 SW 
949, 

Eng.—Moffatt’s Case, 2 Bast P. C. 
954; Rex v. Rushworth, 1 Stark. 
396, 2 ECL 153. 

90. Peo. v. Munroe, 4 Cal. Unrep. 
CasGGss cone? ao: 

91. See cases infra this section. 

92. Peo. v. Wheeler, 47 Hun (N. 
Y.) 484; Peo. v. Fadner, 10 AbbNCas 
(N. Y.) 462. 

93. State v. Sherwood, 90 Iowa 
550, 58 NW 911, 48 AmSR 461; Van 
Sickle v. Peo., 29 Mich. 61. 

94. State v. Dunn, 23 Or. 562, 32 
P 621, 37 AmSR 704. 

95. Nelson v. State, 82 Ala. 44, 2 
S 463; Van Horne v. State, 5 Ark. 
349; Peo. v. James, 110 Cal. 155, 42 
P 479; Peo. v. Munroe, 100 Cal. 664, 
35 P 326, 833 P 776, 38 AmSR 323, 24 
LRA 33; Reg. v. Stainer, Ia. R. UC. 
Gwi230 Reg av. Dodd, 18 Iu. 0, Rep, 
N. S. 89. 

96. Nelson v. State, 82 Ala. 44, 2 
S 463. 

97. o. v. Munroe, 100 Cal. 664, 
Zoe uM 286 38 AmSR 328, 24 LRA 33. 

o. v. Munroe, 100. Cal. 664, 
35° 3 356. 38 AmSR 333, 24 LRA 33. 

99. See supra § 25; and Peo. v. 
Munroe, 100 Cal. 664, 35 P 326, 38 
AmSR 323, 24 LRA 33. 

1. Peo. v. Fitch, 1 Wend, (N. Y.) 


Peo., 2 


198, 19 AmD 477; Brittain v. Bank 
of London, 3 F. & FF. 465. ‘ 
2. State v. Adamson, 43 Minn. 


196, 45 NW 152 (under a statute the 
insertion of words in an instrument 
which has been satisfied may be a 
crime). 

3. See supra § 25. 

{a] Thus it has been held that 
where a statute authorizes an in- 
strument not known to the common 


as being against public policy or ultra 


4, Instruments No Longer in Force. An 


FORGERY 


However, | utes. 
conformity with 
Contracts 


are. sub- 


So a con- 
the subject of 
forgery. 
i629). 6. 
Facts. 


or is absolutely 


its purpose, and 
originally issued 


law, and so prescribes its form as 
to render any other form null, for- 
gery cannot be committed by mak- 
ing an instrument in any form not 
provided by such statute, even 
though it is so like the genuine as 
to deceive most persons. Cunning- 
ham v. Peo., 4 Hun (N. Y.) 455. 


4. Ala.—Williams v. State, 126 
Ala. 50, 28 S 632. 

Ark.—Claiborne v. State, 51 Ark. 
88, 9 NW 851. 

Cal.—Peo. v. Bibby, 91 Cal. 470, 
DO. 

Fla.—King v. State, 43 Fla. 211, 
31S 254. 

Ill.— Langdale v. Peo., 100 Ill. 263. 

Iowa. — State v. Van Auken, 98 
Iowa 674, 68 NW 454. 

Md.~—Laird v. State, 61 Md. 309. 

Minn. — State v. Mott, 16 Minn. 
472, 10 AmR 152. 
Aeon eae v. Tompkins, 71 Mo. 

Mont.—State v. Brett, 16 Mont. 
360, 40 P 873. 

N. H.—State v. Young, 47 N. H. 


402. 

N. Y.—Peo. v. Filkin, 83 App. Div. 
589, 82 NYS 15 [aff 176 N. Y. 548 
mem, 68 NE 1120 mem]. 

N. C.—State v. Peterson, 129 N. C. 
556, 40 SE 9, 85 AmSR 756. 

Sewer a cane v. Haynes, 6 Coldw. 
550. ; 

Tex.—Thomas v. State, 40 Tex. Cr. 
562, 51 SW 242, 76 AmSR 740, 46 


LRA 454. ) 
Wis.—State v. Hill, 30 Wis. 416. 
Eng.—Reg. v. McConnell, 1 CG. & 
K. 371, 47 ECL 371; McIntosh’s Case, 
2 Hast P. C. 942; Gade’s: Case, 2 


Be an C. 874; Rex v. Lyon, R. & 
190, 


R. 
mee ee v. Hovey, 8 Ont, Pr. 
[a] Rule applied: (1) To a cer- 


'tificate substantially complying with 


the statute. Peo. v. Filkin, 83 App. 
Div. 589, 82 NWS 15, 17 N. Y. Cr. 348, 
(2) To a certificate uttered after the 
repeal of a law, but purporting to 
have been issued for a_ bounty 
earned while the law was in force. 
Peo, v. Filkin, 176 N. Y. 548, 68 NE 
1120 -[aff 88 App. Div. 589, 82 NYS 
Lovee Nig yepn Crees 4S mo Co AN nereme 
false warrant or order is not signed 
in the customary manner, it is suffi- 
cient if, under the statute, either 
method would be legal. Claiborne 
v. State, 51 Ark. 88, 9 SW 851; Crain 
v. State, 45 Ark. 450; Langdale v. 
Peo.,° 100, 111., 263. 

5. State v. Van Auken, 98 Iowa 
674, 68 NW 454; State v. Eades, 68 
Mo. 150, 30 AmR 780; State v. Brett, 
16 Mont. 360, 40 P 873. 


6. Ala.—Williams vy. State, 126 
Ala. 50, 28 S 632, 
Ill.—Cross v. Peo., 47 Ill. 152, 95 
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is in legal acceptation no instrument, and an 
alteration therein is not forgery,! unless it is other- 
wise provided by statute.” 

[§ 28] 5. Instruments Not Conforming to Stat- 
Unless it is a void instrument within the 
rule,? an instrument which is not executed in strict 


the requirements of a statute may 


be the subject of forgery. Likewise it is no defense 
‘that the amount called for in the false writing is in 
excess of that which is legally allowable,® 
the instrument does not bear a revenue stamp,® al- 
though there is some authority in contradiction of 
this last proposition.’ 
irregularly issued,’ or a nullity,® is the subject of 


nor that 


Process of court, although 


Instruments Invalid from Extrinsic. 
Since an instrument cannot be said to be 
incapable of effecting fraud because by extraneous 
evidence it can be shown to be of no validity,?° such 
an instrument may be the subject of a forgery.1+ 
Hence it is immaterial that the name signed is that 


AmD 474. 
Iowa.—State v. Shields, 112 Iowa 
27, 83 NW 807. : 
Md.—Laird v. State, 61 Md. 309. 
Minn.—State v. Mott, 16 Minn. 
472, 10) AmR 152 
N. Hi—State v. Young, 47 N. H. 


402, 

N. C.—State v. Peterson, 129 N. 
C. 556; 40° SE: 9,.85 AmSR 756. 
sgzenm .—State v. Haynes, 6 Coldw. 

Tex.—Horton v. State, 32 Tex. 79; 


King v. State, 42 Tex. Cr. 108, 57 
SW 840, 96 AmSR 792; Hanks v. 
State, (Cr.) 54 SW 587; Thomas v. 


State, 40 Tex. Cr. 562, 51 SW 242, 
76 AmSR 740, 46 LRA 454. 
Wis.—State v. Hill, 30 Wis. 416 
[overr John vy. State, 23 Wis. 504]. 
Eeng.—Rex v. Reculist, 2 East P. 
€.. 956; , Morton’s Case, 25hast Puc: 
955; Rex v. Hawkeswood, 2 T. R. 
606 note c. 
7.'1Peo. V.. Hrank, 28) Calr.507: 
Su, Rex. vi; Collier; 5G & PB. 160; 
24 ECL 504. 
Pi Fawcett’s Case, 2 East P. C. 
1G. See cases infra note 11. 
U. S.—Neff v. U. S., 165 Fed. 
a3, “91 CCA 241. 
Ala.—Thompson v. State, 49 Ala. 
23956 Gal: 


Cal.— Peo. v. McGlade, 
66, 72 P 600; Peo. v. Baker, 190 Cal. 
188, 34 P 649, 38 AmSR 276. 

Ay annie eeniniabi v. State, 60 Ga. 

Iowa.—State v. Johnson, 26 Iowa 
407, 96 AmD 158; State v. Pierce, 8 


Iowa 231. 
Kan.—State v. Hilton, 35 Kan. 338, 
Pea Lod, 


Mass.—Com. v. Russell, 156 Mass. 
ats e NE 768. 
a J.—West v. State, 22 N. J. L. 


N. Y.—Peo. v. Rathbun, 21 Wend. 
509; Peo. v. Galloway, 17 ‘Wend. 540. 
,oh-—Bowles V. ostate, (37. Oh St. 


Tex.—Jones v. State, 60 Tex. Cr. 
67, 130 Sw 1012; King v. State, 42 
wer. Cr. 108, 57 SW 840, 96 AmSR 

Vt.—State v. Morton, 27 Vt. 310, 
65 AmD 201. 
eR sak Ve duinton, (29. Va. Cas: 

Wis.—Norton v. State, 129 Wis. 
659, 661, 109 NW 531, 116 AmSR 979. 

Eng.—-Rex v. Froud, 1eSB ease 
300, 5 ECL 647, 128 Reprint 738; 
Reg. Vv. Clarkson, 1 Cox Cea@y A108 
McIntosh’s Case, 2, East P. C. 942, 
956; Reg. v. Pike, Si umeene 
Can.—Reg. v. McDonald, 12 U. C. 


Q. B.,,5438;, Reg. -v. Portis, 40 Une 
QBs 24: 
[a] Illustration. — The official 


idea crass od tS inci SEO RIES sass Bee ei eee Ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 29-30] 


of a person under legal disability,!? or dead,!° or 
It is also immaterial 
that the purported grantor in a false deed had no 
interest in the land described therein,® or that a 
person to whom an order is addressed had no money 
or goods of the purported drawer in his possession,1® 
or that a party to whom an order for money or 
goods is directed should have accepted or complied 
with the order,!”? or that he should have been able 
to accept or comply with the order.18 

Imperfect and Incomplete Instru- 
To be the subject of forgery it is not neces- 
sary that an instrument be perfect or complete.!® 
Although the efficacy of an instrument to defraud 


that the name is fictitious.14 


[§ 30] 7. 


ments. 


does not appear on its face, the 


proof of death which consisted of 
the affidavit of a physician and an 
affidavit of defendant that deceased 
died on May 2, 1885, and the affi- 
davit of the undertaker and the cer- 
tificate of the clergyman that his 
funeral and burial were on March 
4, 1885, was forwarded to the insur- 
ance company. These affidavits and 
this certificate were upon a_ single 
piece of paper, or were attached to- 
gether, so that they constituted a 
Single entity. The company dis- 
covered the discrepancy of the 
dates. Defendant was convicted of 
forging the undertaker’s affidavit 
and the clergyman’s certificate. He 
contended that these instruments 
were not subjects of forgery be- 
cause the fact clearly appeared from 
the affidavits of the physician and 
defendant, which were attached to 
them, that they could not be true. 
The court, however, held that the 
undertaker’s affidavit and the 
clergyman’s certificate must each be 
considered by itself; that, so con- 
sidered, each of them formed a 
sound basis for a charge of forgery, 
although the extrinsic facts which 
prevented them from deceiving the 
jnsurance company and accomplish- 
ing their purpose appeared in the 
other portions of the proofs which 
were attached to them. State v. 
Hilton, 35 Kan. 338, 11 P 164. 

12. Wilcoxson v. State, 60 Ga. 
184; Peo. v. Krummer, Sheld. (N. Y.) 
549, 4 Park. Cr. 217; Heath’s Case, 2 
CityHallRec (N. Y.) 54; King v. 
State, 42 Tex. Cr. 108, 57 SW 840, 96 
AmSR 792; Brewer v. State, 32 Tex. 
Cr. 74, 22 SW 41, 40 AmSR 760. 

13. Brewer v. State, 32 Tex. Cr. 
74, 22 SW 41, eLgeeenie 760. ; 

14. See supra 2 

T5650 Wiest= vauState, 22.0N) J. e-: 
212; Henderson v. State, 14 Tex. 503. 

TGS Ua sav) Bates, 24 r: 
Wasi No, 14,542.42) ‘Cranch, €. Cy i: 

Ala.—Thompson v. State, 49 Ala. 


Cal.—Peo. v. Way, 10 Cal. 336. 

Ga.—Hoskins v. State, 11 Ga. 92. 

Mass.—Com. v. Russell, 156 Mass. 
196, 30 .NE 763; Com. v. Kepper, 
114 Mass. (278; Com? v. Fisher, 17 
Mass. 46. 

N. Y.—Peo. v. Krummer, Sheld. 
B49, 4 Park Cr. 121'7. 

Eng.—Reg. v. Vivian, 1 C. & K. 
719, 47 BCL 719; Rex v. Lockett, 2 
master. C. 7940: 

17. Townser v. State, 79 Tex. Cr. 
4,182 SW 1104. 

18. Townser v. State, 79 Tex. Cr. 
4,182 SW 1104. 

- 19. U, S.—Neff v. U. S., 165 Fed. 
273, 91 CCA 241. 

State, 53 Ala. 

467, 25 AmR 639. 

Cal.—Peo. v. Gorham, 

Fla.—Russell v. State, 51 Fla. 124, 
40 S 625. 


: Ala.—Rembert v. 
Ve OCal. 7A. 
341,-99 PB, 391. 
Ga.—Allgood v. State, 87 Ga. 668, 


13 SE 569; Curtis v. State, 16 Ga. 
A. 678, 85 SE 980. 

Tll.—Peo. v. Dougherty, 246 Ill. 
458, 92 NE 929. 

Ind.—Garmire v. State, 104 Ind. 


FORGERY 


instrument will 


444, 4 NE 54, 
Iowa.—State v. Bauman, 52 Iowa 
68, 2 NW 956. 
' La.—State v. Stephen, 45 La. Ann. 
702, 12 S 888; State v. Wingard, 40 
La. Ann. 738, 5 S 54. 
Md.—Bishop v. State, 55 Md. 138. 
nieve eee v. Paulus, 11 Gray 
=, hlich.—Peo. vy. Brigham, 2 Mich. 
gg hlinn-—State v. Wheeler, 19 Minn. 
Mo.—State Vv. 


Gullette, 121 Mo. 
447, 26 SW 354. 


Nebr.—Morearty v. State, 46 Nebr. 
652, 65 NW 784. 


N. Y.—Grant’s Case, 3 CityHall 
Ree 142; Wade’s Case, 2 CityHall 
Rec 46. 
fea C.—State v. Keeter, 80 N. C. 


Hee ee v. State, 11 Oh.,St. 
Pa.—Com. v. Phipps, 16 Phila. 457. 
Tenn.—Peete v. State, 2 Lea 513. 
Tex.—Spicer v. State, 52 Tex. Cr. 

177, 105 SW 818. 

Vt.—State v. Briggs, 34 Vt. 501. 
Eng.—Rex v. Cullen, 5 C. & P. 116, 

24 ECL 481; Rex v. Mopsey, 11 Cox 

CyCwl4s slivon's Case, 20 bast, Parc: 

933; Reg. v. Butterwick, 2 M. & Rob. 


196. 

Can.—Reg. v. Cormack, 21 Ont. 
213; Reg. v. McFee, 13 Ont. 8. 

20. Ala.—Rembert v. State, 53 


Ala. 467, 25 AmR 639. 
Fla.—Russell v. State, 51 Fla. 124, 
40 S 625. 
Ind.—State v. Floyd, 169 Ind. 136, 
81 NE 1153. . 
A Suing fg Om v. Wheeler, 19 Minn. 
N. Y.—Peo. v. Stearns, 21 Wend. 
409. 
Oh.—Carberry v. State, 11 Oh. St. 


410. 
Tex.—Forcy v. State, (Cr.) 1381 
SW 585; Huckaby v. State, 4 Tex. 


Cr. 577, 78 SW 942, 108 AmSR 975; 
Green v. State, 63 Tex. Cr. 510, 140 
SW 444; Rollins v. State, 22 Tex. 
Aun 5648593) SW P59, 58. AmR 659) 
Anderson v. State, 20 Tex. A. 595; 
Barber v. State, 64 Tex. A, 89, 142 
SW 582. 

Vt.—State v. Briggs, 34 Vt. 501. 

And see infra § 91. 

[a] As otherwise expressed (1) 
it is not essential that an instru- 
ment should on its face, in the ab- 
sence of extrinsic and explanatory 
averments, necessarily import a 
definite obligation before it can be 
made the subject of forgery. Forcy 
Vi State; 60 sex). Cr.) 206, -13lo Sw 
585, 32 LRANS 327. -(2) ‘When the 
instrument is imperfect, incom- 
plete, and its real meaning and 
terms are not intelligible from its 
words and figures, but are to be de- 
rived from extrinsic facts, and its 
capacity to injure is dependent on 
such facts, then, when such facts 
are averred, and the instrument, its 
meaning and purport, made intel- 
ligible to the court, it appears ju- 
dicially, with as much certainty as 
if the extrinsic facts were on the 


face of the instrument, and that ‘set’ 


[26C.J.] 911 


nevertheless be held to be the subject of forgery, 
if by allegations of extrinsic facts its capacity to 
injure can be shown;*° such incompleteness or im- 
perfection merely rendering it necessary that the 
indictment should aver the extrinsic facts.21 
struments may be the subject of forgery notwith- 
standing the following defects or imperfections: 
The omission of the date,?2 of the name ‘of the 
payee 7° or drawee,** of the amount,2> or of the 
dollar mark ;?* the omission of the mark, where the 
signature purports to be by mark;27 where the sig- 
nature is not at the end of the instrument,?8 or is 
given by initials,?® or even, it has been held, where 
it is not formally signed;*° and others of like char- 
acter ;** provided these defects or imperfections may 


In- 


out in hee verba, whether it has the 
vicious Capacity, and is the subject 
of forgery.” Rembert v. State, 53 
Ala. 467, 470, 25 AmD 639, 

21. See infra § 91. 

22. Thomas v. State, 59 Ga. 784; 
Smith v. State, 13 Ga. A. 663, 79 SE 


764; Dixon v. State, (Tex. Cr.) 26 
SW 500. 

23. Ala.—Rembert v. State, 53 
Ala. 467, 25 AmR 639. / 

Cal.— Peo. v. Gorham, 9 Cal.:A. 
cA E99 1391" 

Ga.—Burke v. State, 66 Ga. 157; 
Johnson v. State, 62 Ga. 299; 
Thomas v. State, 59, Ga. 784. 

Ind.—Harding v. State, 54 Ind. 


359, 

lowa.—State v. Bauman, 52 Iowa 
68, 2 NW 956. 

Feiss ote v. Paulus, 11 Gray 


oO. 
Ree re Oe v. Brigham, 2 Mich. 


But see supra § 25 note 79, 
ae Ind.—Powers y. State, 87 Ind, 
Towa.—State v. Bauman, 52 Iowa 
68, 2 NW 956. 
Nek oes v. Morgan, 35 La, Ann. 


Minn.—State v. Curtis, 39 Minn. 
357, 40 NW 2638, 
Mo.—State v. Gullette, 121 Mo. 


447, 26 SW 354. 

Nebr.—Morearty v. State, 46 Nebr. 
652, 65 NW 784. = 

N. Y.—-Noakes v. Peo., 25 N. Y. 
380 [aff 5 Park. Cr. 291], 

Tenn.—Peete v. State, 2 Lea 513. 
siete ie een v. State, (Cr.) 26 SW 

Eng.—Reg. v. Snelling, 2 C. L. R. 
114; Reg. v. Rogers, 9 GC. & P. 41, 
38 ECL 36; Reg. v. Pulbrook, 9 C. 
& P. 37, 383 ECL 34; Rex v. Carney, 
1 Moody C. C. 351. 

Can.—Reg. v. Parker, 15 U. Cc. CG 
128 ably. : 

[a] Rule applied. — An _ instru- 
ment with a place of date, and ad- 
dressed to the “First National 
Bank,’”’ cannot be said not to create 
a pecuniary obligation because it 
purported to be drawn on any First 
National Bank, Albert v. State, 
(Tex, Cr.) 72.SW 846. 

[b] A voucher addressed “To 
County Treasurer’ is not invalid, 
where there is no uncertainty as to 
which county treasurer is meant. 
Kennedy v. State, 33 Tex. Cr. 183, 
26 SW_ 78. 

25. Wright v. State, 79 Ala, 262. 

State v. Keeter, 80 N. C. 472. 
Lemasters v. State, 95 Ind. 

28. Lampkin v. State, 105 Ala. 1, 
16 S 575; State v. Ferguson, 35 La. 
Ann, 1042; Elkins v. State, 35 Tex. 
Cr 20 lsh odin 1 We hot Ora waAOra 
Vv. State, 31 Tex: Cr. 51, 19: SW. 766. 

29. Davis v. State, (Tex. Cr.) 69 
SW 73. ’ 

30. Curtis v. State, 16 Ga. A. 678, 
85 SE 980 (forgery may be com- 
mitted by forging a paper not for- 
mally signed, if it shows the per- 
son intended to be considered as the 
writer). 

31. See cases infra this note. 


912 [26C.J.] 


be explained and cured by extrinsic evidence.** Nor 
is the rule otherwise in case of an incomplete de- 
scription in a deed, where there is enough to iden- 
Ordinarily such an instrument is 
not invalid on its face so as to be a void instrument 
within the rule,’ and, therefore, not a subject of 
forgery because certain steps have to be taken to 
give it complete legal effect and those successive 
Nor is it any defense, 
where the instrument forms one of a chain of false 
instruments, that the connected parts, taken to- 
gether, show such a discrepancy as would cause a 
failure of the fraudulent purpose.*® 

Instruments Awkwardly or Unskill- 
An instrument is not void within the 


tify the land.** 


steps have not been ‘taken.25 


[§ 31] 8. 
fully Drawn. 


[a] Tllustration. — It has also 
been held that it is not necessary to 
a conviction for presenting a forged 
affidavit to an officer to defraud the 
United States that the forged affi- 
davit transmitted should be suffi- 
ecient in itself without other evi- 
dence or acts to accomplish the pur- 
pose of the offense. Neff v. U. S., 
en Medas2 1 oly CCACZA I (a forged 
affidavit which was sufficient to aid 
in making final proofs of a timber 
culture entry, but insufficient in it- 
self to make the proof, was enough 
to form a basis for a conviction un- 
der Rev. St. § 5418). 

[b] A forged transfer of land, 
although a blank is left for the 
name of the transferee, is within the 
purview of L. (1876) § 3 p 59, which 
declares that, to warrant a convic- 
tion for forgery of a land title, it 
shall only be necessary to prove 
that the’ person charged took any 


step. Phillips v. State, 6 Tex. A. 
364. 

s2. Curtis v. State, 16 Ga. A. 678, 
85 SE 980; and cases supra this sec- 
tion. 

sc. U. S. v. McKinley, 127 Fed. 
166. 

34. See supra § 25. 

35. Ark.— Maloney v. State, 91 
Ark. 485, 121 SW. 728, 134 AmSR 
83, 18 AnnCas 480. 

‘Cal:-— Peo. v; Bibby, 91).Cal. 470, 
27 P 481. 

Colo.—Peo. v. McDonald, 53 Colo. 
PAIS e dA sigs Bog a 1 


Ky.—Com. v. Wilson, 89 Ky. 157, 


12 SW 264, 11 KyL 375, 25 AmSR 
Perea, v. Costello, 120 Mass. 
ohn state v. Gee, 28 Or. 100, 42 
v fenn.—Foute Ven astate;, 9d. uea 


Tex.—Dreeben v. State, 71 Tex. Cr. 
341, 350; 162 SW 501 [quot Cyel}; 
Wheeler v. State, 62 Tex. Cr. 370, 
373, 137 SW 124 [quot Cyc]; Grooms 
v. State, 40 Tex. Cr. 319, 50 SW 3870; 
Jones wv. State, 60 Tex. Cr,.67, 130 
Sw 1012; Fonville v. State, 17 Tex. 
A. 368; Costley v. State, 14 Tex. A. 
156. 

Wis.—Norton v. State, 129 Wis. 
659, 109 NW 531, 116 AmSR 979. 

Can.—Ead v. King, 13..CanCrCas 
848; Rex v. Had, 43 N. S. 53. 

[a] Illustrations.—(1) The bond 
of the guardian of an infant over 
fourteen years of age was the sub- 
ject of forgery, even though no no- 
tice was given of the application 
for guardianship letters and_ the 
bond was not filed for nearly forty 
days after waiver of citation by the 
minor and the appointment of accused 
as guardian. Jones v. State, 60 Tex. 
Cr. 67, 130 SW 1012. (2)-The false 
and fraudulent execution of a check 
on its face valid, although payable 
to another than the maker, is for- 
gery, and although other’ steps 
would have been required if it were 
genuine to perfect it in the forger’s 
hands. Norton v. State, 129 Wis. 


FORGERY 
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659, 109 NW 531, 116 AmSR 979. 

[b] Lack of indorsement. — (1) 
According to one decision a check, 
although lacking the indorsement of 
the nayee, is capable of being used 
to the prejudice of others and the 
subject of forgery. Peo. v. McDon- 
ald, 53 Colo. 265, 268, 125 P 114 (the 
test is not whether any person could 
not be prejudiced by the instrument 
until it was indorsed. “The test is, 
whether it had apparent legal effi- 
cacy and was capable of being used 
so aS to prejudice others’’). See 
also infra § 34. (2) In other deci- 
sions it was held that a check drawn 
payable to the maker or order and 
not indorsed cannot be the subject 
of forgery. Peo. v. Cole, 130 Cal. 13, 
62 P 274; Peo, v. Thornburgh,.4 Cal. 
AY 38: Si Po2s4seCome we Dalinger 
118 Mass. 439. 

386. State v. Hilton, 35 Kan. 338, 
eo. ‘ 

87. See supra § 25. 5 

38. Rex v. Helelilii, 5 Hawaii 16; 
Bland v. Peo., 4 Ill. 364; Perkins v. 
Com., 7 Gratt. (48 Va.) 651, 56 AmD 


123. 
39. Cheesebourge v. State, 70 Tex. 
22 Ala. 433 


Crei6h2. TSRSSW Giles 

40. Butler v. State, 

Reg. v. Boreham, 2 Cox C. GC. 189. 

41. Stewart v. State, 113 Ind. 505, 
16 NE 186; Plemons vy. State, 44 
Tex. Cr. 555, 72 -SW..9854;. Hen= 
dricks wy. State, 26 oTek.— A. .176;6 9 
SW 555, 557, 8 AmSR 463; Williams 
vacwState, (245 (Dex. «AS 3425 6. cISW 
531; 

{a] Thus in a prosecution for 
the forgery of a money order, which 
provided that it should be void in 
case of erasure or alteration, it is 
no defense to show that the writing 
of the amount of the order was il- 
legible, where the amount could be 
ascertained from numerals. Cheese- 


bourge v. State, 70 Tex, Cr. 612, 157 
Sw 761. 

42. U. S.—White v. Van Horn, 
ane US. LbsSCu 10275840) Leed 

Cal.—Peo.. v. Alden, 113 Cal. 264, 
4G0P 3.217. 

Ind.—Rudicel v. State, 111 Ind. 
595, pe NE 114. - 

N. Y.—Grant’s Case, 3 CityHall 
Rec re 

N. C.—State v. Covington, 94 N. 
C. 913, 55 AmR 650. 

Pa.—Com. v. Misner, Add. 44. 


Tenn.—Peete v. State, 2 Lea 518. 

Tex.—Davis v. State, 34 Tex. Cr. 
117, 29 SW 478; Rollins v. State, 22 
aor A. 548, 3 SW 759, 58 AmSR 
ov”. 

{a] Thus the making and pas- 
sage of an instrument in the form 
of an order to deliver goods to the 
bearer constitute forgery, although 
the initials of the person whose 
name was sought to be forged were 
wrong. Hall v. State, 55 Tex, Cr. 
267, 116 SW 808. 


Grae Rex v. Fitzgerald, 2 East P. 
oot ‘Dunn’s Caseaae . Hast boenGs 


[§§ 30-8114 


rule so as not to be a subject of forgery °7 merely 
because it is‘ ungrammatical,*® or badly written,*® 
or because of a transposition of words therein.*¢ The 
misspelling of words *1 or names,‘? or the signing of 
a wrong christian name,?* or by mark,‘* is no de- 
fense to a prosecution for forgery. 


Particular Instruments—l. Stat- 


utory Provisions. In some cases the statute is very 
broad in its terms, 
can be used to defraud.*® 
of the statute is less comprehensive it is essential 
to a conviction thereunder that the instrument be 
of the character designated by the statute;*® and 
this rule has been applied in prosecutions under 
statutes making it an offense to forge acquittances 


and covers any writing which 
But where the language 


45. Ark.—Arnold v. State, 71 Ark. 
367, 74 SW 513. 
Cal.—Peo. v. Turner, 113 Cal, 278, 
4 RE oie 
250. 
226, 


Conn.—State v. Cooper, 5 Day 
Ga.—Shope vy. State, 106 Ga. 

32 SE 140; Billups v. State, 88 Ga. 

27, 13 SE 830. 


Miss.—France v. State, 83 Miss. 
28155 35: S313- 

Mo.—State v. QGullette, 121 Mo. 
447, 26 SW 354. 

Pa.— Com. v. Compton, 7 Lack 


LegN 108, 14 YorkLegRec 195. 
Tenn.—Luttrell v. State, 85 Tenn. 
232, 1 SW 886, 4 AmSR 760. 
Tex.—Dooley v. State, 21 Tex. A. 
549, 2 SW 884; Fonville v. State, 17 
Tex. A. 368; Costley v. State, 14 Tex. 


A 156. 
2*Hast P. C. 


Eng.—Jones’ 
991 
U. S.—Cross v. North Caro- 
lina, 132) Wy; 2S. 1315940" SCEraT. 233 
L. ed. 287 [aff 101 N. GC. 770,.7 SE 
715]; Neall v. U. S., 118 Fed. 699, 
56 CCA 31; U. S. v. Glasener, 81 Fed. 
566; DU. SS. v. Albert, 45 Bed: 552: 
Us S.v. (Barnhart, 33) Meds. 459 913 
Sawy. 126; U. S. v. Reese, 27 F. Cas. 
No, 16,138, 4 Sawy. 629 [rev on an- 
SR point in 9 Wall. 18, 19 L. ed. 
Ala.—Horton v. State, 53 Ala, 488. 


Case, 


Cal.—In re Corryell; 22 Cal. 178; 
ee Eraser; 238 Cal. Ac) 82; 43% 


pay oe Oman v. Brown, 3 Colo. 


tay ees Vv. tloyd, -Housti wr 
Towa.—State v. Rhine, 84 Iowa 
169, 50 NW 676. 
Mich.—Peo. v. Smith, 112 Mich. 
192, 70 NW 466, 67 AmSR 392. 
Miss.—Harrington vy. State, 54 


Miss. 490. . 
Mo.-—State vy. Washington, 259 Mo. 


335, 168 SW 695; State v. Gibson, 
244 Mo. 215, 148 "Sw 947; State v. 
Koock, 202 ‘Mo. 223, 100 SW _ 6380; 
State v. Milligan, 170 Mo. 215, 70 
SW. 473. 

N. Y.—Peo. v. Underhill, 142 N: 


Y. 38, 36 NE 1049 [rev 75 Hun 329, 
26 NYS 1030]; Peo. v. Mann, 75 N. 
Vey A84 3it AmR 482: Peo. v. Peck, 
67 Hun 560, 22 NYS 576 [aff 138 N. 


Y. 386, 34 NE 347, 20 LRA 381]; 
Peo. v. Cady, 6 Hill 490. 
Pe ik C.—State v. Leak, 80 N.. CG. 
9 Smith v. State, 18 Oh. St. 
Or.—Whalley yv. Torgue, 29 Or. 
ASE 4S Tage 
Pa.—Com. v. Beamish, 81 Pa. 389. 


es C.—State -v. Foster, 4 SCs 


Pe ek ae 2 ‘v. State, 6 Yerg, 
Tex. Huckaby Va stase, (Cranes 


Fan 942; Rogers v. State, 8 Tex, A. 
Vt.—State v. Morton, 27 Vt. 310, 
65 AmD 201. 
Eng.—Reg. v. Pringle, 9 C. & P. 
408, 38 ECL 243; Rex v. Arscott, 6 
Cueee: 408, 25 ECL 499. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or receipts,‘ bills of exchange,*® 


cates,°° checks on incorporated banks,°+ deeds, 52 in- 
struments purporting to be executed by a bank,°? 
promissory notes,°* process of court,®> records, 3o 


FORGERY 


bonds,*? certifi-- 


undertakings for the payment of money,5? warrants, instrument’’ or 


orders, or requests,°* and others;°° and yet, it seems, 
such language is not to be so strictly construed as 
to exclude instruments not technically of the kind 
named or described in the statute,®° for this rule 
has been applied in prosecutions under statutes mak- 
ing it an offense to forge acquittances, discharges, 
or requests,*! bills of exchange,®? bonds, certifi- 
cates,°* checks,®> deeds,*° documents,®’ drafts,°8 in- 


47. Com, v. Lawless, 101 Mass. 
82; Peo. v. Hoag, 2 Park. Cr. (N. 
86; 9Stateiv. Hoster, 14 Si € Li 
442; Reg. Vaeurenchy Lagan lO C: 
Gi GtPIVOR..1 Vint COOPEL, Van On de 1 286, 
61 ECL 586; Reg. v. West, 2 C. & K. 
496, 61 ECL 496; Reg. v. ‘Gooden, 11 
Cox C. C. 672; Reg. v. Parker, 2 Cox 
C. C. 274; Clarke v. Newsam, 1 Exch. 
131,. 154 Reprint 55; Rex v. Harvey, 
Rael 169. 

48. State v. Murphy, 46 La. Ann. 
415, 14 oy 920; Reg. v. Harper, 7 Q. 


B.D, 

49. Ute v. Briggs, 34) Vt. 501. 

50. Maddox v. State, 87 Ga. 429, 
13 SE 559; State v. Rhine, 84 Iowa 
169, 50 NW 676. 

51. State v. Washington, 259 Mo. 
235, 168 SW 695 (a statute making 
it forgery in the second degree to 
forge a check on an _ incorporated 
bank cannot be extended to cover 
the forging of checks on an institu- 
tion acting like a bank, but which is 
not in fact a bank). 
oie Res. vy. Morton, iL, a. 2. °C. Cc, 


53. State v. Gibson, 244 Mo. 215, 
148 SW 947; State v. Milligan, 170 
Me. 215, 70 SW 478. 

54. Corbett v. State, 24 Ga. 287; 
Peo. v. Parker, 114 Mich, 442, 72 NW 
250; Rex v. Willcocks, 2 Russ. C. & 


M. 905. 

55. Reg. v. Castle, 7 Cox C!} C. 375. 

56. Downing v. Brown, 3 -Colo. 
571; State v. Floyd, Houst. Cr. (Del.) 
110; Harrington v. State, 54 Miss. 
490; Smith v. State, 18 Oh. St. 420; 
State v. Brorson, 1 Oh.» Dec. .GRe- 
print) 31, 1 West. L. J. 222; Whal- 
ley v. Tongue, 29 Or. 48, 43 P 717; 
Reg. v. Atheridge, 19 Cox C. C. 676. 

57. Reg. v. West, 2 C. & K. 496, 
61 ECL 496; Clark v. Newsam, 1 
Exch: -131, 154 Reprint 55; Reg. v. 
Mitchell, 2 F. & F. 44. 

58. Horton v. State, 53 Ala. 488; 
Peo. v. Smith, 112 Mich. 192, 70 NW 
466, 67 AmSR 392; Peo. v. Thomp- 
Sone cre Oohmsem Case oa CNiy ny.) 342% 
Dobhs’ Case, 6 CityHallRee (N. Y.) 
61; State v. Leak, 80 N. C. 403; State 
ve lamb, J65. N.C, 4195 Walton v. 
State, 6 ‘Yerg. (Tenn.) 377; Waa Sev. 
Green, 26 .F. Cas. No, 15,255, 2 
Cranch C. C. 520; Reg. v. Thorn, C. 
& M. 206, 2 Moody (AER Vani, cal ECL 
116; Rez. .v. Ellis, 4 Cox C. C. 258; 
Clinch’s Case, 2 Hast P. C. 938; BL 
lone Case 2 Mast PY (C2937; ‘Wil- 
liams’. Case, 2 East P. C. 937; Rex 
Ve Mitchell, 2 Bast—Po C9365 sRee: 
va) Mitchell, 2) Hise Bi 445, Res. wv. 
Paling, Bu hays Jes aoa Reg. v. Reo- 
pelle, 20)W. Co.Q: 60. 

[a] The a 
“order” in 7 Geo. 
synonymous, Rexty: 
Deshe, Jey Or. IG) 

59. See cases supra note 46. 

6020. Us Si. 2S) WV, “Brown, 24 5. 
Cas.-No. 14,658, 3 Cranch C. C. 268. 

Cal.—Peo. v. McGlade, 139 Cal. 66, 
Mine 600; 

Fla.—Smith v. State, 29 Fla. 408, 
10 S 894. 

Ind.—Garmire v. State, 104 Ind. 

360, 
Md. 


ae Nie or 
II ec 22 were 
Mitchell, 2 


444, 4 NE 54. 
Kan.—State v. Lee, 32 Kan. 
4 P 653. 
Md.—Hawthorn v. State, 56 


530. 
[26 C. J.—58] 


‘is a chattel mortgage. 


[§ 32). 2 


Mass.—Com. v. Brown, 147 Mass. 
aoe 18 NE 587, 9 AmSR 736, 1 LRA 


Mich.—Peo. v. Palmer, 127 Mich. 
383, 86 NW 831. 

Miss. — Turbeville v. State, 56 
Miss. 793. 


Mo.—State v. Vincent, 91 Mo. 662, 
4 Sw 430 

Mont.—State v. Brett, 
360, 40 P 873. 4 


16 Mont. 


N. Y.—Peo. v. Krummer, 4 Park. 
(Opel ely 
Oh.—State v. Neale, 1 Oh. Dee. 


(Reprint) 1538, 2 WestLJ 570. 
mer ab) v. Com., 3 Serge. & R. 

S. C.—State v. Bullock, 54 S. C. 
300, 32 SE 424, 

Tex.—Alexander v. State, 28 Tex. 
A. 186, 12 SW 595. 

vVt.—State v. Shelters, 51 Vt. 102, 
31 AmR 679. 

2 Va, Cas. 


(4 Va.) 149. 
Wyo.—Leslie v. State, 10 Wyo. 10, 


65 PP 849°°69 P 2 

Eng.—Gibson’s .Case, 2 East P. 
(Oh ROE 

Can.—Reg. v. McDonald, 12 U. C. 
Q. B. 543. 

61. Com. v. Brown, 147 Mass. 585, 


18 NE 587, 9 AmSR 736, 1 LRA 620; 
Com. v. Ladd, 15 Mass) 526; Com. v 
Talbot, 2 Allen (Mass.) 161; State 
v. Shelters, 51 Vt. 102, 31 AmR 679; 


Reg: v. ‘Smith, 9 Cox C. C. 162; Reg. 
Vip lvehnia0) ©Oxm Cri Gwe GOP MERee: cay. 
Meigh, 7 Cox Cc. C. “401; Reg. v. 
Mitchie, (Cox, Cat C eA ia Reet ov. 
Pries, 6 Cox C. C. 165; Reg. v. John- 
Ston;, (b) Cox (Co Culs3> Rest iviwnl, 2 
Cox ‘CCV G6aRee- AVIV auchanves 
CARS 276. 684 Ole 3 2a exaney. 
RCC OReG. Ss Ei n63i45 25 ECL 613; 


Hunter’s Case, 2 East P. C. STs 
Harrison’s Case, 2 Hast P. C. 926, 


ane Reg. v. Carson, fe ous CAC SP. 
309. 

62. McIntosh’s Case, 2 East P. C. 
942, 956; Rex v. Chisholm, R: & R. 
220. 

[a] A check is a bill of exchange. 


Hawthorn 'v. State, 56 Md. 530; State 

v. Coyle, 41 Wis. 267, Contra Town- 

send v. State, 92 Ga. 732, 19 SE 55. 
63. Bishop v. State, 55 Md. 138. 


64. Atkinson vy. Reding, 5 Blackf. 
(Ind.) 39; Meserve v. Com., 137 
Mass. 109; State v. Grant, 74 Mo. 
33. 

65. State v. Vincent, 91 Mo. 662, 
4 Sw 430. 

66. Paige v. Peo., 3 Abb. Dec. (N. 
VW) ASO wom eaArk WOT s 683% "Peowy. 


Flanders, 18 Johns. (N. Y.) 164; Rex 
v. Fauntleroy, 2 Bing. 413, 130 Re- 


print 365, 9 ECL 638, 12 ECL 247; 
Reg. v. Pringle, 2 Moody C. C. 127. 


[a] A mortgage (1) is a deed. 
Peo. v. Caton; 25 Mich. 388. (2) So 
Peo. v. Wat- 
kins, 106 Mich. 437, 64 NW _ 324. 
(3) So is a discharge of a mortgage. 
Meserve v. Com., 137 Mass. 109. 


67. Com. v. Cullen, 13 Phila. (Pa.) 
442: U. S. v. Schoyer, 27 F. Cas. No. 
16, 232a. 

68. State v. Brett, 16 Mont. 360, 
40 P 873. 

69. State v. Lee, 32 Kan. 360, 4 P 
653; State v. Fenly, 18 Mo. 445; 
Com. v. Phipps, 16 Phila. (Pa.) 457; 


State v. Bullock, 54 S. C. 300, 32 SH 
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struments,® promissory notes,’° orders, drafts, or 
requests for goods,’ orders, warrants, undertak- 
ings, or requests for money,’? powers of attorney,* 


records,‘* and others.” 
ce 


Where the words ‘‘other 
other writing’’ follow an enumer- 


ation of specific instruments, they are limited to in- 
struments of the class mentioned in the section,’@ 
unless its wording is so broad as to indicate that the 
rule of ejusdem generis does not apply.77 
complete instrument is not within the statutes.78 

Instruments Imposing Liability to 
Pay Money on Purported Signer. 
above stated*® have been applied to instruments 


An in- 


The general rules 


424; Alexander v. State, 28 Tex. A. 
186, 12 SW 595; Reg. v. Riley, 1 Q. 
B. 309. 

[a] Indorsement upon the back 
of a post-office warrant is a part of 
the instrument, Wier Se avile Ol Vamos 


Fed. 108. 

7G. Garmire v. State, 104 Ind. 
444, 4 NE 54; Com. v. Riley, Thach. 
Cr. (Mass.) 67; Com. v. Hensley, 2 
Va. Cas. (4 Va.) 149; Reg. v. Me- 
Donald, 12 U. C. Q. B. 543. 

[a]. Negotiability of instrument. 
—To authorize a conviction under a 
statute making it an offense to 
forge a promissory note it is not 
necessary that the note forged be 
negotiable. Rex v. Box, 6 Taunt. 325, 
1 BCL 635, 128 Reprint 1060. 

Tis Aeon SV. MEaAlMere te Lei Meh. 
383, 86 NW 8381; Peo. v. Phillips, 118 
Mich. 699, 77 NW 245, 74 AmSR 
436; State v. Brett, 16 Mont. 360, 40 
P 673; Peo. v. Shaw, 5 Johns. (N. 
¥.): 236; U.S. ve Browh)°245'.) Cas. 
No. 14,658, 3 Cranch C: C. 268; U. 
S. v. Book, 24 EF. Cas. No. 14,624, 
2 Cranch. C. C. 294; Reg. v. -Turbe- 
ville; 4 Cox, GC. 133 Rex v. Thomas; 
TG. Ses Sole Si O17 29 0.6m Rvexdave 
Bvans, 5 C. & P. 553, 24 HCL 704; 
Jones’ Case, 2 Hast P. C. 941. 

72 “Peo. ve McGlade; 139 (aly 66; 
72 P 600; Peo. v. Bibby, 91 Cal, 470, 
24 Pi 781; “Smith ve. State;.29 . Bias 
408, 10 S 894; Peo. v. Howell, 4 
Johns. (N,_ Y.)) 296; Beo. vwirkKrume 
mer, 4°Park. CragGN. bys)” 2iiwstate: 
v. Nevins, 23 Vt. 519; U. S.-v7 Brown, 
24 FEF. Cas. No. 14,658, 8 Cranch C. 
CLO 2683 Ree ey aChambersiwelasmines. 
OR Os REST Val NS LOMC se a @r lame 
364, 61 ECL 364; Reg. v. Carter, 
1Ge GuK. 741, 47 ECL 741; Reg. v. 
Taylor, “°C: & Ke 223 47 Bere res 
Res vo. Vanderstein,, L0sCoxiCarc: 
177; Reg. v./ Joyce, 10, CoxiCyes100; 
* Ve “Lonsdale, 42) Com ir Cia229;- 
Res. sv; “Mercuson,. il Cox! Crew 724i: 
>, v. Raake, 8 Co & P. 626, 34 ECL 
928; Reg. v. Reed, 8 C. & P. 623, 34 
BCL 927; Willoughby’s Case, 2 Bast 
deer kOe 944; Rex v. Shepherd, 2 East 
Pisc. 944; 1: lrexehtCo’C...22655 Rex vw. 
Bamfield, 1 Moody C. C. 416; Reg. v. 
Anderson, 2 M, & Rob. 469; Reg. v. 
Tuke,. Liew dC Vis. e2916: 

73. Leslie v. State, 10 Wyo. 10,: 
Ghee Seo oom mr 2s . 

74, State v. Henning, 158 Ind. 
196, 68 NE 207; Turbeville v. State, 
56 Miss. 793; Peo. v. Peck, 67 Hun 
CN. 9.) 5560; 22) NYS 576 Laffi Lage Ne 
Yi 386, 34 Ni) 347. 20 DRA’ 381]; 
Ream vy. Com., 3 Serge. & R. (Pa.) 
207, 

See cases supra note 60. 

Particular instruments see 
§§ 32-49. 

76. JUS vn Barney,.24) Bia Cas: 

14,524,015 Blatchfie294;- Un Se tv. 
Wilson, 28 EF. Cas, No. 16,732; Peo. 
v. Chretien, 137 Cal. 450, 70 P 305; 
Shirk v. Peo., 121 Ill. 61, 11 NE 888; 
State v. Heaton, 17 Wash, 310, 49 P 
493. =- 

Particular instruments see 
§§ 32-49. 

U. S. v. Lawrence, 26 F. Cas. 
No. “45, 5i2, 3.) Blatehf, 211; Berris- 
ford v. State, 66 Ga. 53; Com. 
Brown, 10 Phila, (Pa.) 184, 

78. See supra 
79. 


§ 30. 
See supra §§ 24-31% 


infra 


infra 
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showing a legal liability on the part of the party 
whose name is purported to be signed thereto to 
pay a sum of mcney.®° But an instrument not pay- 
able in money, nor to the bearer on demand, and 
which the maker only promised to tuke in payment, 
is not subject to forgery.*+ 

[§ 33] 3. Promissory Notes, Bills of Exchange, 
and Bills of Lading.8<2 The general rules above 
stated 8° have been applied to promissory notes, bills 
of exchange, and bills of lading.*4 

Promissory notes are subjects of forgery.8> Where 
a promissory note is, after being indorsed by the 
payee, altered by the maker and discounted by him, 
it is a forgery of the note, and not of the indorse- 
ment.8¢ One attesting a note as a witness, knowing 
the maker’s name had been forged to it, to give it 
validity as a binding obligation or with intent to 
injure or defraud the maker, is guilty of forgery.®’ 

Bills of exchange are likewise subjects of for- 
gery,®® although being without a required revenue 
stamp.89 

A bill of lading is an ‘‘instrument or writing”? 
within a statute punishing forgery of instruments 
not negotiable, as well as negotiable instruments,?° 
also within a statute making one guilty of forgery 


who without lawful authority and with intent to. 


injure and defraud makes a false instrument in 
writing purporting to be the act of another in such 


manner that the false instrument if true would have 


created, increased, or diminished any pecuniary 
obligation or transferred or affected property.®! 
But it is not a ‘‘pecuniary demand or obligation’’ 


FORGERY 


[§§ 32-35 


within a statute making it an offense for any person 
to forge the writing of another by which any pe- 
cuniary demand or obligation shall be attached to 
it. 92 

[§ 34] 4. Checks. The general rules above 
stated °° have been applied to checks.®4 

Checks are subjects of forgery,®® although post- 
dated ®* or made payable to bearer,®’ or although if 
genuine they would uot be valid,®* or although there 
is no such close similitude as will be likely to de- 
ceive.°® And it has been held that if there is an 
intent by one drawing a check in the name of an- 
other to injure or defraud any person, either the 
person whose name is signed, the bank, or the person 
to whom the false check is given, the person so sign- 
ing the check is guilty of forgery, although no at- 
tempt is made to counterfeit the signature of the 
person whose name is signed to the check.t And a 
conviction of forgery of a check purporting to be 
signed by a third person and payable to accused 
may be had, although it was not indorsed.? It has 
been held, however, that a person charged with 
forging a check signed by a firm name cannot be 
convicted if there is no firm of that name, although 
he may have signed such firm name by mistake in- 
tending to designate a firm ofa different name and 
believing the name signed to be correct.® 

[§ 35] 5. Bank Notes or Bills.t The general 
rules above stated > have been applied to bank notes 
and bills. Bank notes ‘or bills are subject of 
forgery;’ and this is so with respect to the notes 
of a bank whose charter has expired where the 


80. Peo. v. Finch, 5 Johns. (N. 86.--Res. -v.. Craig, 7 -U. -C) CC: P:.| ports, an obligation,’ and yas suchas 
oye cont. + COMA “v. Oe e, 2) Binn® | 239. a subject of forgery. Miller v. 
(Pali s32.7 4--AmD Miller v. 87. Sheldon v. State, 143 Ala. 98,| State, 50 Tex. Cr. 536, 100 SW 
State, 50 Tex. Cr. 536, 100 SW 380;|39 S 377. 380. 


Davis v. State, (Tex. Cr) 469: SSiw 88. 
73°) Daud vv. State, 34 Tex. “Cr. 460, 


31 SW 376; Reg. v. Bail, 7 Ont. 228.|v. Harper, 


Laird v. State, 
State v. Jones, 1 S. 
tir. IBS Ds UTSY 


61 Ma. 309; [b] 
Crib 20 Ts Res. 


Checks and orders for pay- 
ment of money differentiated.—By 
proposing by Acts (1918) No. 204 to 


81. Rex v. Burke, R. & R. 369. 89. Laird v. State, 61 Md. 309.|amend Acts (1896) No. 67, which 
82. Cross references: See also supra § 28. amends and reénacts Rev. St. § 833, 
Bank bills or notes see infra § 35. 90. State v. Bierbauer, 111 Minn. | by adding checks to the enumeration 
Checks see infra § 34. 129, 126 NW 406. of instruments which that section, as 
Duebills see infra § 36. 91. Fischl v. State, 54 Tex. Cr. amended, makes it a crime to forge, 


Orders, demands, warrants, or re- 
quests see infra § 38. 

83. See supra §§ 24-31%. 

84. See cases infra this section. 


85. Ala.—Butler v. State, 22 Ala. 


"43. 

Ga.—Barfield v. State, 29 Ga, 127, 
74 AmD 49. 

Ind. —Harding v. State, 54 Ind. 
359. 


Iowa.—State v. Sherwood, 90 Iowa 
550, 58 NW 911, 48 AmSR 461. 
Minn,—State v. Mott, 16 Minn. 
472, 10 AmR 152. 
Oh.—Poage v. State, 3 Oh: St. 
42" Tox Cr: 


229. 

Tex.—King v. State, 

108, 57 SW 840, 96 AmSR 792. 

Va.—Powell v. Com., 11 Gratt, (52 
Va.) 822. 

Eng.—Hawkeswood’s Case, 2 East 
Pp. C, 956. 

Can.—Reg. v. McDonald, 12 U. C. 
QB, 5438; 

[a] A note executed by a mar- 
ried woman imports an obligation 
and as such is the subject of for- 
gery where there was nothing on the 
note to show that the one by whom 
it purported to be made was a mar- 
ried woman, since the want of va- 
lidity must appear on the face of a 
forged instrument, to relieve it of 
its ‘forged character, King v. State, 
eee tot Cr. 108, 57 SW 840, 96 AmSR 
79 

[b] Photographic impression of 
note.—Under 24 & 25 Vict. c 98 § 19, 
it is forgery to take a positive 
photographic impression of a _ note 
on glass, although a note could not 
be printed from such an impression. 
Reg. v. Rinaldi, Leigh & C. 330. 


55, 111 SW 410. 
92. State v. Haroun, 199 Mo, 519, 
98 SW 467. 

93. See supra §§ 24-81%, 

94. See cases infra this section. 

95. Ala.—Thompson vy. State, 49 
Ala. 16. 

Ark.—Maloney v. State, 91 Ark. 
485, 121 SW 728, 730, 134 AmSR 83, 
18 .AnnCas 480 [cit Cyc]. 

Hawaii.—Rex v. Heleliilii, 5 Ha- 
waii 16. 

Ill.—Crofts v. Peo., 3 Ill. 442. 

Iowa.—State v. Bigelow, 101 Iowa 
430, 70 NW 600. 

Ky .—Barnes v. Com., 101 Ky. 556, 
41 Sw 772, 19 KyL 803. ' 
<3 Md-—Hawthorn v. State, 56 Md. 

Mich.—Peo. v. Kemp, 76 Mich, 410, 
43 NW 439, 

‘one sn tae v. Cleavland, 6 Nev. 

N. Y.—Peo. v. Clements, 26 N. Y. 
198; Peo. v, Howell, 4 Johns. 296. 

Pa.—Drew v. Com., 1 Whart. 279. 

Philippine.-—U. S. v.. Litonjua, 4 
Philippine 485. 

Tex.—Bunker v. State, 77 Tex. Cr. 
38, 177 SW 108; Carrell v. State, 
169 Tex. Cr, 198, 184 SW 217. 

Va.—Hendrick v. Com., 5 Leigh 
(32 Vai) 707. 

Wis.—Schmidt v. State, 169 Wis. 
575, 173 NW 638; State v. Coyle, 41 
Wis. 267. 

Eng.—Reg. v. Taylor, 1 C. & K. 
213 AT WCLi 213: 

Can.—Hamilton Bank vy. Imperial 
Bank, 27 Ont. A. 590; In re Murphy, 
22 Ont. A. 386. 

[a] A check drawn by a married 
woman living with her husband im- 


the general assembly appears to rec- 
ognize a difference, for the purposes 
of the law penalizing forgery, be- 
tween checks and “orders for the 
payment of money,” already included 
in such enumeration. State v. May- 
field, 147 La. 994, 86 S 421. 
_ 96. Reg: v. Taylor, 1 C. & K, 218, 
47 BCL. 213: 

6 Nev. 


iste State v. Cleaviand, 

98. Rex v. Heleliilii, 5 Hawaii 16: 

99. Barnes v. Com., 101 Ky. 556, 
41 SW 772, 19 KyL 808. 

1. Schmidt v. State, 169 Wis. 575, 
173 NW 688.' 

2., Spicer: ‘v.""State, 52 Texwrenr 
177, 105 SW’°813 (since, to constitute 
forgery, it is not necessary that the 
instrument should be a full and 
complete one, and it is sufficient if 
it is complete as far as the maker 
is concerned). 

3 Peon v.. Hlliott,s90> Cal 586.027 
eG 

4. Cross references: 
Bills of exchange see supra § 33. 
Bills of lading see supra § 33. 
Duebills see infra § 36. 
Orders, demands, warrants, or re- 

quests see infra § 388. 
Promissory notes see supra § 33. 

5. See supra §§ 24-31%. 

6. See cases infra this section. 

7 %U. S—uvU. S. v. Brewster, 7 
Pet. 164, 8 L. ed. 645; U. S. v. Tur- 
ner, 7 Pet, 132; 8 Li. ed. 6333 05 Si iva 
Winslow, 28 EF. Cas. No. 16,741, 2 
Cranch CCA 

Mass.—Com. v. Thomas, 10 Gray 
483; Com. v. Woods, 10 Gray 477; 
Com, vidiniley, Dhach.y Crs i677: 

Mo.—In re Truman, 44 Mo. 181. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 35-38] 


notes purport to have been issued prior to the 
expiration,® to notes of a private unchartered bank 
where there is no positive statutory provision 
against the cireulation of such notes,® to notes of 
a bank of a sister state? or even of a foreign 
government, and to notes of a nonexisting bank 
under a statute providing for the punishment of 
forgery by counterfeiting notes ‘‘purporting’’ to be 


issued by a bank.}? 


[§ 36] 6. Receipts, Acquittances, and Duebills.13 
The general rules above stated 1* have been applied 
to acquittances, receipts, and duebills.15 
is the subject of forgery,!® provided it would oper- 
ate as the foundation of another’s liability +7 or be 
prejudicial to his rights if genuine.1® 


Bees H.—State v. Hayden, 15 N. H. 
N. J.—State v. Van Hart, 17 N. J. 
Lu. 327. 
N. Y.—Peo. v. Peabody, 25 Wend. 
472; Peo. v. Rhoner, 4 Park. Cr. 166. 
Oh.—Thompson v. State, 9 Oh. St. 


354. 
Pa—Clary Vv .Com., 4. Pa. ‘2105 
12 Serge. & R. 237, 


Butler v. Com., 
14 AmD 679. 
Vt.—State v. Wilkins, 17 Vt. 151. 
Va.—Com. v. Hensley, 2 Va. Cas. 
(4 Va.) 149; Buckland v. Com., 8 
Leigh (35 Va.) 1782; Hendrick v. 
Com., 5 Leigh (32 Va.) 707. 
Can.—Reg. v. Brown, 8 N. B. 13. 
8. White v. Com., 4 Binn. (Pa.) 
418; Buckland v. Com., 8 Leigh (35 


Va.) 732: 

92. Ue Si. Vanwinslow, 28 UK. Cas: 
INO! 51:6; 7445 62) Cranch (O2 Cy 47: Butler 
v. Com., 12 Serg. & R. (Pa.) 237, 14 


AmD 679. 
10. Com. v. Hensley, 2 Va. Cas. 
(4 Va.) 149. 
Pee ROS Val orowne SeeNel bot Ls 


(forging or uttering in the province 
of New Brunswick a writing pur- 
porting to be a bank note issued by 
a banking company in the state of 
Maine amounts to the crime of for- 
gery, although it is not proved that 
the company had power by its char- 


ter to issue notes of that descrip- 
tion). 
12. State v, Hayden, 15 N. H. 355. 


13. Cross references: 
Bank bills or notes see supra § 35. 
Bills of exchange see supra § 33. 
Bills of lading see supra § 33. 
Checks see supra § 34. 
Orders, demands, warrants, 

quests see infra § 38. 
Promissory notes see supra § 33. 

14. See supra §§ 24-31%. , 

15. See cases infra this section. 

16. Ala.—dAllen v. State, 79 ‘Ala. 
34: Sims v. State, 155 Ala. 96, 46 S 
493. 

Cal.—Peo. v. Johnson, 7 Cal. A. 
127, 93 P 1042. 
Iowa.—State v. Wooderd, 20 Iowa 
541. ; 
Ky.—Warmouth y. Com., 12 Ky. 
Op. 387. 

rns State v. Smith, 46 La. Ann. 
1433, 16 S 372. 

Mass.—Com. v. Brown, 147 Mass. 
585, 18 NE 587, 9 AmSR 736, 1 LRA 


Or {res 


620; Com. v. Ladd, 15 Mass. 526; 
Com. v. Talbot, 2 Allen 161. ; 
Minn.—State v. Riebe, 27 Minn. 


315, 7 NW 262. 

N. J.—State v. Jones, 9 N. J. L. 
357, 17 AmD 483. 

N. C.—State v. Dalton, 8 N. C. 3. 

Oh.—Barnum v. State, 15 Oh. 717, 
45 AmD 601; Kegg v. State, 10 Oh. 
15. 

Pa,—Com. v. Phipps, 10 Phila. 457. 

Philippine. — U. S. v. Leyson, 5 
Philippine 447. 

Tenn.—Snell v. State, 2 Humphr. 
347 [overr dictum Rice v. State, 1 
Yerg. 432]. 

Tex.—Fonville v. State, 17 Tex. A. 
268; Williams ene (Cx) e218 
SW 750, 751 [cit Cyc]. 

' Vt.—State v. Shelters, 51 Vt. 102, 
31, AmR 679, 
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[§ 38] 8. 


A receipt | quests.?7 


Acquittances 


Va.—Gordon v. Com., 100 Va. 825, 
41 SE 746, 57 LRA 744, 

Eng.—Reg. v. Griffiths, 7 Cox C. 
C. 501; Rex v. Gade, 2 Leach C. C. 
G32. Compare Reg. v. Sargent, 10 
CoxmC@un Crale ls 

Can.—Reg. v. Carson, 14 U. C. C. 
P. 309. 

{a] Thus if A, who has received 
from B money to reimburse A for a 
payment alleged by A to have been 
made by him to C for B, afterward 
signs C’s name to a pretended re- 
ceipt for the amount, and delivers 
the receipt to B, he is guilty of for- 
Fonville v. State, 17 Tex. A. 


[b] A receipt for the payment of 
taxes is a proper subject of forgery. 
Sims y. State, 155 Ala. 96, 46 S 493; 
U. S. v. Leyson, 5 Philippine 447. 

{c] A pawnbroker’s duplicate 
given in the form prescribed by stat- 
ute is an accountable receipt for 
goods and is the subject of forgery. 
Reg. iv. mitehie, Wf Coxe Co 'Ca 257. 

{d] Receipt executed by agent.— 
(1) Where one without authority 
executes a receipt, which on its face 
purports to be executed by him as 
agent for the person whose name he 
signs, he is not guilty of forgery at 
common law or under Pen. Code 
§ 470, enumerating the writings 
which may be the subject of forgery. 
Peo, ver bendit.. tet Cals 274. 43° Pp 
901, 52 AmSR 186, 31 LRA 831. (2) 
This is in accordance with well- 
settled principles elsewhere consid- 


ered. See supra § 7. 
[fe] Words importing receipt.— 
The words “paid Sadler’ written 


upon a bill for goods rendered by a 
tradesman by the name of Sadler 
import a receipt of the money by 
Sadler, and are not merely a mem- 
orandum that the bill has been paid 
by the person who wrote the words. 
Reg. v. Houseman, 8 C. & P. 180, 34 
ECL 678. 

{f] A forgery of a receipt for a 
note is not indictable under a stat- 
ute making it forgery to fabricate 
receipts for money or goods, al- 
though it would be indictable at 
common law. State v. Foster, 14 S. 
Ci E442. 

17. State v. Monnier, 8 Minn. 212. 

fa] Thus where one who has 
been given a receipt by an express 
company for charges paid by him 
on goods shipped by him for an- 
other increases the amount named 
in the receipt, no liability is thus 
fixed either on the express company 
or the person in whose behalf the 
goods were shipped andthe receipt 
is not the subject of forgery. Cofn. 
v. Butler, 37 SW 840, 18 KyL 614. 

18. Com. v. Shissler, 9 Phila. 
(Gey, hve 

19. U.S. v. Green, 26 F. Cas. No. 
15,255, 2 Cranch C. C. 520;—State v. 
Shelters, 51 Vt. 102, 31 AmR 679; 
Roy v. Ferrers, 1 Sid. 278, 82 Re- 
print 1104. 

20. Nelson v. State, 82 Ala, 44, 
2 S 463; Gooden v. State, 55 Ala. 
178; Rembert v. State, 53 Ala. 467, 
25 AmR 639; Peo. v. Finch, 5 Johns. 
CNG XG) oils 
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for a specific sum of money,!® and duebills,2° are 
subjects of forgery. 
Bonds. 
stated 74 have been applied to bonds.?2 
the subject of forgery,?? although issued under a 
statute which is possibly unconstitutional,2* or al- 
though some doubts may be raised as to their valid- 
ity arising from the recitals in the condition.?5 
assignment of a bond, although not under seal, is 
the subject of forgery.?6 

Orders, Demands, Warrants, or Re- 
The general rules stated *8 have been ap- 
plied to demands, orders, requests, and warrants.?9 
Orders, demands, warrants, or requests for money °° 


The above 


Bonds are 


general rules 


An 


21. 
22. 


See supra §§ 24-31%. 
See cases infra this section. 
23. . U. . S. v. Lawrence, 26 
EY, -Cas: No, 15/572, 1:35, Blatcht. s211%. 
Ala.—Everage v. State, 14 Ala. A. 
106, 71 S° 983. 
Ark.—Holloway v. State, 90 Ark. 
123, 118 SW 256. 
Md.—Bishop v. State, 55 Md. 1388. 
N. Y.—Peo. v. Biddison, 136 App. 


Div. 525, 121 NYS'129 [aff 199 N. 
Y. 584 mem, 93 NE 378 mem]. 
Oh.—Bowles v. State, 37 Oh. St. 


35. 

Tex.—Crayton v. State, (Cr.) 73 
SW 1046; Costley v. State, 14 Tex. 
A. 156. 

Vt.—State v. Briggs, 34 Vt. 501. 

Va.—Com, vy. Linton, 2 Va. Cas. 
(4 Va.) 476. : 

Eng.—Reg. v. Barber, 1 C. & K. 
434, 47 ECL 434. 

[a] Meaning of word “bond.”— 
The word “bond” in a statute pro- 
hibiting the forgery of any “bond 
or writing obligatory,’’ means a bond 
binding upon some obligor, to some 
obligee, and requiring something to 
be done which if not done can be 
compensated by an action on the 
bond. State v. Briggs, 34 Vt. 501. . 

[b] A supersedeas bond is the 

subject of forgery. Holloway v. 
State,.90 Ark, 128, 118 SW 256. 
_ [¢e] An injunction bond is a sub- 
ject of forgery. Everage v.., State, 
14 Ala. A. 106, 109, 71 S 983 (‘This 
bond, like a promissory note or bill 
of exchange ... imports on its face 
the creation of a pecuniary obliga- 
tion. It possesses apparent legal 
efficacy and has capacity for the per- 
petration of a fraud’’). 


_ [d] City stock.—A certificate of 
indebtedness issued by the mayor 
and city council of Baltimore, 


known as ‘‘city stock,” is a bond 
within the meaning of Code art 30 
§ 24, relating to forgeries. Bishop v. 
State, 55 Md. 138. 

24. Bowles v. State, 37 Oh. St. 35. 


255, Com. "ve Linton, 2) Va. Cas: 
(4 Va.) 476. 
oe Com. v. Misner, Add. (Pa.) 
27. Cross references: 


Bank bills or notes see supra § 35. 
Bills of exchange see supra § 33. 
Bills of lading see supra § 33, 
Checks see supra § 34. 
Duebills see supra § 36. 
Promissory notes see supra § 33, 
28. See supra §§ 24-31%. 
29. See cases infra this section. 
[a] There are two kinds of or- 
ders for the payment of money or 
the delivery of goods which may be 
the subjects of forgery, namely, 
those which are such on their face, 
and those which may be shown to 
be such by averment and proof. 
Russell v. State, 51 Pla. 124, 40 S 
625. See also supra § 30. 
30. U. S.—U. S. v. Carter, 25 F. 
Cas. No. 14,739, 2 Cranch C. C. 243; 
U. S. v. Green, 26 BF. Cas. No. 15,255, 


2 Cranch, CG, 16-5203) 5 Se Va Shell= 
ae 27 F. Cas. No, 16,271, Baldw. 
70. 


Ala.—Lampkin v. State, 105 Ala. 1, 
16 S 575; Wright v, State, 79 Ala, 
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h . . 
or for goods,?! or demands, orders, or requests | made for the purpose of procuring a prisoner’s 


262; Baysinger v. State, 77 Ala. 63, 
64 AmR 46; Anderson y. State, 65 
Ala... 553; Willams v. State, 61 Ala. 
33; Jones v. State, 50 Ala. 161; Hen- 
derson v. State, 120 Ala.\ 360, 25 S 
zee: Lee v. State, 118 Ala. 672, 23 S 

69. 

Ark.—Stith v. State, 120 Ark. 170, 
79. SW oi78- 

Cal.—Peo. v. Jones, 12 Cal. A. 129, 
106 P7724. 

Colo.—Raymond v. Peo., 2 Colo. 
A. 329, 30 P 504. 

Conn.—State v. Cooper, 5 Day 250. 

Fla.—Smith v. State, 29 Fla. 408, 
10 S 894. 

Ga.—Burke v. State, 66 Ga. 157; 
Thomas v. State, 59 Ga. 784; Cham- 
bers v. State, 22 Ga. A. 748, 97 SH 
256. 

Tll.— Crofts v. Peo., 3 Ill. 442. 

Ind.—Powers v. State, 87 Ind. 97. 

Iowa.—State v. Blodgett, 143 Iowa 
578, 121 NW 685, 21 AnnCas 231; 
State v. Bauman, 52 Iowa 68, 2 D 
956. 

Kan.—State v. Shaw, 72 Kan. 81, 
82 P 587; State v. Lee, 32 Kan. 360, 
AP 653 

La.— State v. 39 La. 
Ainn: 331, 1S 669. 

Mass.—Com. vy. Parsons, 138 Mass. 
189; Com. v. Kepper, 114 Mass. 278; 


Jefferson, 


Come vs Ayer, 3"'Cush. 150: 
Mich.—Peo. v. Brigham, 2 Mich. 
550. 
Miss.—Pagaud vy. State, 13 Miss. 
491. 
Mo.—State v. Fenly, 18 Mo. 445. 
Mont.—State v. Brett, 16 Mont. 


360, 40 P 873 (a city warrant is a 
“draft” within the meaning of a 
statute making it. a punishable of- 
fense to forge a draft). 


N. H.—State v. Young, 47 N. H. 
402. 
N. Y.—Peo. v. Brie, 43 Hun 317; 


Harris vy. Peo.) 9) Barb. 664; Peo lv. 
Krummer, Sheld. 549, 4 Park. Cr. 217. 
N. C.—State v. Keeter, ‘80 N. C. 


472; State v. Leak, 80 N. C, 403. 
: Oh.—Evans v. State,” 8 Oh. St. 
196, 70 AmD 98. 

Tenn.—Walton v. State, 6 Yerg. 
877. 

Tex.—Plemons v. State, 44 Tex. 


Cr. 555,72 SW 854; Carrell v. State, 
83 Tex. Cr. 554, 209 SW 158; Forcy v. 
State, 60 Tex. Cr. 206, 131 SW _ 585, 
32 LRANS 327; Hendricks v. State, 
2G6n Mex. ALT 69 SW Vbab, 1557." 8 
AmSR 463. 

Vt.—State v. Morton, 27 Vt. 310, 
65 AmD 201; State v. Nevins, 23 Vt. 
519. 

Wash.— State v. 
Wash. 52, 50 P 577. 

Eng.—Rex v. Cade, 83 L. J. K. B. 
796 (such order is an ‘instrument” 
within the meaning of the law 
against forgery); Rex v. Ward, 2 
DastvraOr Sol. 

Gan.—Res. Vv. Parker, 1h U. C.rc. 
Pwebe Rees v. Steely 13. Cr Cy P: 
619 Res. vi Tuke, 17 U. C.'Q, B. 296. 

{a] Instruments construed to be 
orders for payment of money.—The 
following instruments have been 
held orders, for the payment of 
money and subjects of forgery: (1) 
‘Wen. 19th. Mr. Davis: pleas let 
the boy have $6.00 dolers for me. 
B. W. Earl.” Evans v. State,-8 Oh. 
St. 196, 70 AmD 98. (2) “Mr. Camp- 


Karkuloo, 18 


bell: please give John Kepper $10. 
Frank Neff.” -Com. v. Kepper, 114 
Mass. 278. (3) “Dear Sir: Please let 


the bearer of this have five dollars 
on my charge. John Singleton.” 
State v. Bauman, 52 Iowa 68, 69, 2 
NW 956. (4) ‘Uniontown, August 23, 
1878, Mr. Cohen.—Please send me 
ten dollars, and I will sell some cot- 
ton next weak, and pay you the 
money back. Henry Goldmon.” 
Williams v. State, 61 Ala. 338. (5) 
An order dimly written in pencil, 
directing the sending of ‘$450 cents” 
and signed apparently “G. W. Mc- 
Gowe.” Baysinger v. State, 77 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. a 


63, 54 AmR 46. (6) <A written ac- 
knowledgment that A picks so many 
pounds of cotton, purporting to be 
signed by the proper party. State 
v. Jefferson, 39 La, Ann. 331, 1 S 
669. (7) “Mr. Goldstone Please let 
Bare Have the sume of $5 Dollars 
in Grosses and charge the same to 
Dr. FE. -T. Cook’? Hendricks v. State, 
26) (Tex, Ay 16,5 99 SW hbo. |:oD lsees 
AmSR 463. (8) “Mr. Rwen: Sir, 
please let J. M. have $2.50 cents and 
eharge, itmto J. eis Lampkin v. 


iState, 105) Alas U0lGnS to. 9 CO) L 


have bought of Barnhardt Krummer 
two Frocks for $7. Ask your em- 
ployers for the money and let him 
have it. Mrs. Williams.” Peo. v. 
Krummer, Sheld. (N. Y.) 549, 4 Park. 
Cree2ziie CLO) S38 a0 cr Carnick April 
LO pol (S63 J. MclL., tailor, Please 
give Mr. A. S. to the amount of 
three dollars and fifty cents, and by 
doing you will oblige me.” Reg. 
Vim SOC Lom nu C, iO. elem Glo. (il) 
“Mr. W.: please let the bearer, W. 
T., have the amount of ten pounds, 
and you will oblige me. B. B.°Mit- 
che’ Ress Puke, Ta ics Or eB: 
296. (12) “Mr. Savish Let Dave 
Lee have the amount of $2. H. S. 
Minous.” Lee v. State; 118 Ala. 672, 
23,5 (669.5 “G@3) An ‘order “tol send 
the money’ may be subject of for- 
gery. Wright v. State, 79 Ala. 262. 
(14) And so may an order drawn by 
a county board of instruction, as an 
allowance for an account approved 
by the board, and directed to the 
county treasurer, for the payment 
of money. Wooldridge v. State, 49 
Fla. 13%, 38 S 3: Smith v. State, 29 
Fla. 408, 10 S 894; Saucier v. State, 
102 Miss. 647, 59 S 858, AnnCas 
1915A 1044. (15) The indorsement 
of a check is equivalent to an “order 
for the ‘payment of money” within 
a statute enumerating the subjects 
of forgery. Peo. v.’ Jones, 12 Cal, 
AS 129.9106 PB 724. 

[b] School warrants (1) are the 
subjects of forgery. Claiborne v. 
State, 51 Ark. 88, 9 SW 851; Crain v. 
State, 45 Ark. 450; Peo. v. Bibby, 91 
Catw 470,221. Py sii tT racvery i State. 
49 Tex. Cr. 37, 90 SW 308; Kennedy 
v. State, 83 Tex. Cr. 183, 26°SW 78. 
(2) When school warrants may be 
issued by two school directors, to 
utter a false warrant in the names of 
only two of the directors is forgery. 
Crain v. State, 45 Ark. 450. 

[c]’ County warrants are the sub- 
jects of forgery. State v. Fenly, 18 
Mo. 445. 

[dad] Auditor’s warrant. — Under 
the statute making it a punishable 
offense to forge an auditor’s war- 
rant, it is forgery for one to falsely 
indorse the name of the payee upon 
such a warrant. State v. Barkuloo, 
US VWWasOe pas Onde wot 

[e] City warrants are the sub- 
jects of forgery. Raymond vy. Peo., 
2° Colo. A. 3829; 30 P5043 State. vy. 
Brett, 16 Mont. 360, 40 P 873 (a city 
warrant isa “draft” within the mean- 
ing of a statute making it a punish- 
able offense to forge a draft). 

{f] A pension warrant is the 
subject of forgery, whether nego- 
tiable or not, within a statute mak- 
ing it an offense to forge an instru- 
ment which-.if true would “in any 
manner affect any property what- 
ever.” Dreeben v. State, 71 Tex. Cr. 
341, 162 SW 501. 

[gs] Order for the delivery of a 
diploma.— The following writing, 
“Mrs. A, C. Neal:—Please send my 
diploma to me by this young man. 
W. W. Wolfe,” is the subject of for- 
gery: Alexander v, State, 28 Tex. A. 
186, 12 SW 595. 

[h] What is not an order for 
money.—A. written authority to so- 
licit subscriptions for a labor or- 
ganization. Peo. v. Smith, 112 Mich. 
192, 70 NW 466, 67 AmSR 392. 

31. U. S—wU. S. v. Brown, 24 F. 


Cas, No, 14,658, 3 Cranch C. C. 268; 
U. S. v. Book, 24 F. Cas. No. 14,624, 
2) Cranch) |C, ©. 7294, 
Ala.—Hobbs v. State, 75 Ala. 1; 
Allen v. State, 74 Ala. 557; Ander- 
son v. State, 65 Ala, 553. 
Ark.—Stith v. State, 120 Ark. 170, 
179 SW 178. 
Cal.—Peo. v. Way, 10 Cal. 336. 
Conn.—State v. Cooper, 5 Day 250. 
Ga.—Billups v. State, 88 Ga. 27, 13 
SE 830;, Burke v. State, 66 Ga. 157; 
Hoskins v. State, 11 Ga. 92. 
Hawaii.Rex v. Kalaluhi, 3 Ha- 
waii 417. 
Ind.—Stewart v. State, 113 Ind. 
505,,16 NE 186; Garmire v. State, 
104 Ind. 444, 4 NE 54. 
La.—State v. Alexander, 113 La. 
747, 37 S 711; State v. Wingard, 40 
La, Ann. 733, 5 S 54; State v. Fer- 


guson, 35 La. Ann. 1042; State v. 
Morgan, 35 La. Ann. 293; State v. 
Given, 32 La. Ann. 782; State -v. 
Outs, 30 La. Ann. 155. 

Mass.—Com. v. Fisher, 17 Mass. 


46, 
Mich.—Peo. v. Phillips, 118 Mich. 
699,'77 NW 245, 74 AmSR 436. 


Miss.—Mackeuire v. State, Oph 
Miss. 151, 44 S 802. 
Mo.—State v. QGullette, 121 Mo. 


447, 26 SW 354. 

Nebr.—Hickson v. State, 61 Nebr. 
763, 86 NW 509, 54 LRA 327; Mo- 
rearty v. State, 46 Nebr. 652, 65 NW 
784. 

N. Y.—Peo.'v. Rising, 207 N. Y. 
195, 100 NE 694, AnnCasi914C 466; 
Noakes v. Peo!) 25° N. Yo 380° [afti<s 


Park, Cr. 2901s) Harriss veo 
Barb. 664; Peo. v. Shaw, 5 Johns. 
236. 


N. C.—State v. Lane, 80 N. C. 407; 
State v. Leak, 80 N. C. 403; State v. 
Britt; SNe hess et 

Oh.—Chidester v. State, 25 Oh. St. 


433. \ 

Ss. C.—State v. Ray, 91 S. C. 551; 
75 SH, 174; Stateiv. Holley, 3-S)Gaek: 
3D: 

Tenn.—Peete v. State, 2 Lea 513; 
awe v. State, 1 Coldw. 167, 78 AmD 
488. 

Tex.—Reddick v. State, 31 Tex. 
Cr. 587, 21 SW 684; Hendricks v. 
State, 26 Tex. A. 176, 9 SW 555, 557, 
8 AmSR 468; Rollins v. State, 22 
Tex. A. 548, 3 SW 759, 58 AmR 659. 

Vt.—State v. Nevins, 23 Vt. 519. 

[a] Instruments construed as or- 
ders for goods.—The following have 
been held orders for goods and 
the subjects of forgery: (1) “Worth- 
am Freston Co., Texas. Mr. allen 
bounds please let Aran Williams 
have 1 par shose 1 par pants and 
charge the same by this. Aug the 
16 1884. p ce Stubbs.” Williams vy. 
State, 24 Tex. A. 342, 344, 6 SW 581. 


(2) “Sir: Let the bearer have one 
pair of boots. Yours, ete, Levin 
Stewart.” U. S. v. Book, 24 F. Cas. 


No. 14,624; -2-Cranch GC. (Cr 294.7 9¢3) 
The following letter: “Let A., the 
bearer, have what articles he wants, 
and present the bill to be paid on 
1st of month at my Office,’ and 
signed. Allen v. State, 74 Ala. 557. 
(4) “Halls and Davisons; pleas let 
this boy have a soot of cloth. Mrs. 
Wilson.” Stewart v. State, 113 Ind. 
505) 5063) BONE 1S6r (bo) “Mir: sears 
ker. Sir, deliver my son one pair of 
walking-shoes, and charge the same 
to me. Yours, James Fisher.” Com, 
v. Fisher, 17 Mass. 46. (6) “Akron, 
May 2, 1874. Mr. Schroeder:' Please 
let Mr. 


Tuesday, and will see that paid for. 
J. Butler.” Chidester v. State, 25 
Oh. St. 433, 484. (7) “Please send 
me word how long 


you will allow him time enough to © 
pay for it let him have a cheap bu- 
reau as cheap as possible and I will © 
see that you get so much a week, ~ 

and oblige.” Hobbs v. State, 75 Ala. | 


Borswick have his clothes, — 
and I will hold his pay till next jj) 


you will give | 
Stephen to pay for the bed, and if © 


Pee eee 
x 


§§ 38-39] 


discharge,*? are subjects of forgery, even though in 
the form of a telegram.?? 

Goods in hands of drawee. To constitute a forgery 
of an order for the delivery of goods, it is not neces- 
sary that the person whose name is forged have 
goods in the hands of the drawee.*4 It is not neces- 
sary that there should be an acceptance of an order 
for goods or money to constitute the crime.2> Nor 
is it essential that the order be dated.®* 

Need not be addressed to any particular person. 
To constitute a forgery it is not necessary that the 
order be addressed to any person by name,?7 unless 
otherwise provided by statute.%8 

Payable to bearer. . If the order is made payable 
to ‘‘bearer’’ it may constitute a forgery, although 
the name of the payee is not given,®® and the same 
is the case where the order is merely to ‘‘pay this 
man.’’ 40 

Obligation to honor the order. It is not neces- 
sary that the person upon whom the order is drawn 
be under any obligation to obey it,4 unless it is 
otherwise provided by statute.*? 


Place of name of drawer. It makes no difference 


that the name of the person purporting to draw 
an order appears at the beginning instead of at the 
end, since such an order would bind the drawer.*? 

Obligation contingent on presentation. An order 
for goods may be the subject of forgery, although 
the creation of any obligation is contingent upon its 
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presentation,*4 

Legal disability of drawee. It has been held that 
the forgery of an order in the name of a person 
who, by reason of legal disability, would not have 
been liable on such order had it in fact been gen- 
uine, is punishable.4® 

Prefixing the word ‘‘please.’’ The fact that to 
the writing is prefixed the word ‘‘please’’ does not 
render it a mere request instead of an order.4¢ 

Promise to pay. It has been held that in order to 
render the forgery of the order indictable it is not 
essential that it should contain a promise to pay, 
since this will be implied by law;*7 but another de- 
cision in the same state contains expressions from 
which a contrary conclusion might be inferred, al- 
though the indictment which charged the forgery of 
an order for goods was obviously defective on other 
grounds.*8 

An acceptance of a-conditional order for the de- 
livery of goods may also be the subject of forgery.4® 

Order for intoxicating liquor. Although it is il- 
legal to furnish intoxicating liquors to Indians, an 
Indian may be convicted of forging an order to 
furnish liquor to ‘‘bearer.’’ 5° | 

[§ 39] 9. Deeds, Mortgages, and Discharges of 
Mortgages. The general rules above stated *! have 
been applied to deeds, mortgages, and discharges of 
mortgages.>2 i 

A deed of land is the subject of forgery,®* al- 


1, 2. (8) “Bleas let James Johnson Can.—Reg. v. Parker, 15 U. C. C.|42 P 479. 

have ten dollars worth of dry goods, | P. 15. 51. See supra §§ 24-31%. 

$10, and send the Bill. J. Dillinger.” [a] Thus where a forged order 52. See cases infra this section. 
State v. Morgan, 35 La. Ann, 293,|for an express package, not ad- 53. Ark.—Temple v. State, 126 
294. (9) “Mr. Allen: Please let A.|dressed to any particular -person, | Ark. 290, 189 SW 855; Bennett v. 


Garmire have team to go to Mongo, 
and charge same to me. T. Hud- 


was yet addressed to ‘‘Express Agt.,” 
directing him to “let the bearer have 


State, 62 Ark. 516, 36 SW 947. 
Cal.—Peo. v. McPherson, 6 Cal. A. 


son.’’ Garmire v. State, 104 Ind. 444, |my package,” its uttering was for- | 266, 91 P 1098. , 

4 NE 54. (10) “Mr. Brotherton, let | gery. Stith v. State, 120 Ark. 170, Ga.—Allgood v. State, 87 Ga 668, 
the bearer have $3.00 worth of dry |179 SW 178. LSE 5692 

goods and charge to my account. 38. State v. Lamb, 65 N. C. 419. Mich.—Peo. v. Van Alstine, 57 
Respectfully, Mrs. Ann Jones.” Wil- 39. Peo. v. Brigham, 2 Mich. 550. | Mich. 69, 23 NW 594. 

coxson v. State, 60 Ga. 184. (11) 40. Thomas v. State, 59 Ga. 784. Miss.—State v. Saucier, 102 Miss. 
“Koki, Dear Sir You give cloth to 415 Peow vay aye. 10: [Cal S336 S88 60) noms. 

Samuel Kalaluhi. (Signed) Nohea.’”’ |Com, v. Kepper, 114 Mass, 278; Com. Mo.—State v. Sharpless, 212 Mo. 


This order was held to be a forgery, 
although it did not name the value 
and quantity of the goods. Rex v. 
Kalaluhi, 3 Hawaii 417. (12) “Please 
let the lad have a hat, and I will an- 
swer for the money,” is a request for 
the delivery of goods, and is not the 
less so because it may also be an 


42. 
essential of the 


the order). 
43. 


v. Fisher, 17 Mass. 46. 
States vewuamb, 65) IN, CL e419 
(under a statute which makes it an 


drawee be under obligation to obey 


Crawford v. 
Creole SW lobe 


176, 111 SW 69; State v. Fisher, 65 
Mo. 4387. 
N. Y.—Peo. v. Flanders, 18 Johns, 


164. 
Or.—State v. Kelliher, 49 Or. 77, 
134 Tenn, 


offense that the 


88 P 867. 
Tenn.—Abston v. State, 
604, 185 SW 706. 


State, 31 Tex. 


undertaking for the payment of 44, Peo. v. Rising, 207 N. Y. 195, Tex.—Henderson v. State, 14 Tex. 
money. Reg. v. White, 9 C. & P. 282,|100 NE 694, AnnCas1914C 466 [rev |503; Lassiter _v. State, 35 Tex. Cr. 
38 HCL 1173; 148 App. Div. 935, 133 NYS 1138]. 540, 34 SW 751; Phillips,v. State, 6 
[b] Order for payment for serv- 45. Heath’s Case, 2 CityHallRec Tex. A, 364. Y 

ices.—Under Pen. Code (1910) § 231] (N. Y.) 54. 2 Eing.—Reg., v. Ritson, lL. R. 1 CG 
subd 3, an order addressed to the [a] In a Georgia case it was|C. 200. 

treasurer of a county, requesting | contended in behalf of defendant Can.—U. S. v. Ford, 26 CanCrCas 
payment to a named person for serv-|that the instrument which he was 430, 34 WestLR 912; Reg. v. Gould, 


ices as bailiff at a term of the su-|charged with 
perior court, signed by the sheriff, 
was the subject of forgery. Cham- 
bers v. State, 22 Ga. A. 748, 97 SE 


256. 


ried woman, 


having 
published as true had no legal ef- 
ficacy; that it was signed by a mar- 
with directions 
charge the goods to 


ZO Wire CrGeebh 154: 

[a] A deed of, release which on 
its face shows that it purports to 
release the rights of certain parties 
in certain described lands, and pur- 


uttered and 


to 
her account; 


BOs eRe Sl Vee LIAL GIS: 1OGn Gomlp lag, 
25° HCL 356. 

33) Ree, vo Stewart, 25" Us’ C.-C: 
P. 440. 

34. Hoskins v. State, 11 Ga. 92; 
Com. v. Fisher, 17 Mass. 46. 

35. Hale v. State, 1 Coldw. 
(Tenn.) 167, 78 AmD 488; Crawford 
weiState, ol Tex Cr. sbi, 19 Siw 766: 

36. Thomas v. State, 59 Ga. 784; 
Dixon v. State, (Tex. A.) 26 SW 500. 

37. Ark.—Stith v. State, 120 Ark. 
1708 ATI OSW. 178. 

Ind.—Powers v. State, 87 Ind. 97. 


Iowa.—State v. Bauman, 52 Iowa 
68, 2 NW 956. ‘ 
Mo.—State v. Gullette, 121 Mo. 


447, 26 SW 354. 
Nebr.—Morearty v. State, 46 Nebr. 
“Eee 65 NW 784. 


WeRYe— Noakes’ van eo:, 2b. N.Y 
380. 

Tenn.—Peete v. State, 2 Lea 513. 

Tex.—Dixon v. State, (A.) 26 SW 


500, 


that if the paper had been a true 
genuine paper, it would not have 
created any legal liability on any- 
body. It was held, however, that 
conviction was properly found on 
the ground that when a married 
woman signs a promissory note or 
an order for money or goods, the 
legal presumption is, in the absence 
of any proof to the contrary, that 
she has a separate estate out _of 
which she intends to pay it. Wil- 
coxson v. State, 60 Ga. 184, 

46. Evans v. State, 8 Oh. St. 196, 
70 AmD 98; State v. Holley, 3 S. C. 
L365.) Reg.v, “Tuke, 17 U2"C."@. °B: 
DoG-aRes weve cteel, 13° Use. Cr Pe 
619. 

47. Forcy v. State, 60 Tex. Cr. 
206, 181 SW 585, 32 LRANS 327. 

4g. Crawford v. State, 40 Tex. 
Cr, 344, 50: SW 378. 


49. Com. v. Ayer, 3 Cush. (Mass.) 
150. 
50. Peo. v. James, 110 Cal. 155, 


ports to express the assurance of 
the person executing such deed that 
certain persons have no interest in 
the land therein described, is the 
subject of forgery, since the reci- 
tations therein have some apparent 
legal efficacy for injury to another. 


State v. Sharpless, 212 Mo. 176, 111 
SW 69. 
[b] Assignment of certificate of 


sale of school land.—Where, for the 
purpose of evading the law, appli- 
cation for the purchase of state 
school lands is made in the name of 
R, a fictitious person, and a cer- 
tificate of sale is issued under Bel- 
linger & C. Comp. L. § 3306, which, 
by § 83809, may be assigned by an 
instrument executed in the same 
manner as a deed, an instrument 
signed in the name of R, reciting 
issuance of the certificate of sale, 
and assigning and transferring to K 
all the right, title. and interest of 
R in and to the land, and authorizing 
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though it purports to grant land to which the 
grantor named had no title,*4 although the pur- 
ported grantor was a fictitious person ®° or is dead,°® 
although the land is situated outside of the state,>? 
and although the deed is not under seal,5® or is not 
acknowledged or witnessed.6® And although a deed 
is wanting in formal words of conveyance, if it 
shows a valuable consideration, and the names of a 
vendor and purchaser, and there is a warranty of 
title, the legal effect will be to pass title if genuine, 
and if spurious it will be a subject of prosecution 
for forgery.®° 

Mortgages of land *! or of chattels ®? or deeds of 
trust of land ®* are subjects of forgery; and this 
is true, although the forgery consists in additions 
thereto after having been made'a public record.®4 

The discharge of a mortgage is the subject of 
forgery,®> and that too, although the mortgage has 
been paid.®¢ : 

[§ 40] 10. Wills. The general rules above 
stated §7 have been applied to wills.68 A will is 
the subject of forgery,®® although the purported tes- 
tator was nonexistent,’° or although he is living;?1 
but there is authority to the contrary of this last 


the state land board to execute to 
K a deed of the land, is a deed, 


FORGERY 


73. See supra §§ 24-3114. 
74. See cases infra this section. 


[§§ 39-41 


proposition.”? 

[§ 41] 11. Public Reconia and Documents. The 
general rules above stated 7? have been applied to 
public records and documents.’* Records of.a pub- 
lic office are the subjects of forgery,’® which may 
be committed either by alteration *® or by a false 
entry.77 In some jurisdictions, contrary to the 
almost universal rule,’® the statutes have made it 
an offense to falsify a public record, even though 
there is no fraudulent intent in so deing.7® And it 
has been held that in order to make an entry or 
record of the official acts of a public officer a public 
record within the meaning of these statutes it is 
not necessary that the record is expressly required 
by law to be kept, but it 1s sufficient if it is neces- 
sary or convenient to the discharge of official duty,®° 
and that any record required by law to be kept by 
an officer, or which he keeps as necessary or con- 
venient to the discharge of his official duty, is a 
public record.8! It has further been held -in con- 
struing these statutes that their purpose is to pro- 
tect the public archives and not to affect private 
rights,8* and the ledger entries constituting a publie 
record may be falsified in violation of the statute, 


{g] The fabrication of a certifi- 
cate of a notary public purporting 


within § 1858, declaring a penalty 75. Cal.—Peo, v. Turner, 113 Cal.| to authenticate the acknowledgment 

if any person shali with intent to} 278, 45 P 331; Ex p. Finley, 66 Cal.| of a conveyance or transfer was 

defraud another forge any deed. | 262, 5 P 222. not, in 1873, an offense against the 

State v. Kelliher, 49 Or. 77, 88 P 867. Mich.—Peo. v. Marion, 29 Mich.| laws of Texas. Rogers vy. State, 8 
54. Peo: v. Van Alstine, 57 Mich. | 31. Tex. A, 401. 

69, 23 NW 594; Abston v. State, 134 Miss. — Turbeville v. State,. 56 {[h] The records of a justice of 


Miss. 793. 


613; 
AmR 780 


Tenn. 604, 185 ‘SW 706. 
55. Abston v. State, 
604, 185 SW 706. 
56. Bennett v. State, 62 Ark. 516, 


134 Tenn. 


—sS . Tompkins, 
State v. Hades, 68 Mo. 150, 30 


the peace are not records of a court 
of record in the true import and 
legal significance of that term, and 
a forgery of such a record by a 


71 Mo. 


36 SW 947; Henderson v. State, 14 N. Y.—Peo. v. Phelps, 49 HowPr|justice of the peace is not within 

Tex. 5038. 462 [aff 6 Hun 428 (aff 72 N. Y.|the provision of the statute which 
57. Peo. v. Flanders, 18 Johns. | 365)]. makes the forging of the record of 

(N. Y.) 164. Pa.—Com. v. Beamish, 81 Pa. 389;|]a court of record an indictable of- 
58. State v. Saucier, 102 Miss.| Com, v. Cullen, 13 Phila. 442. fense. State v. Floyd, Houst. Cr. 

887, 60 S 3 (the instrument would S. C.-State v. Zimmerman, 79 S.| (Del.) 110. 

convey an_ equitable title to .the|}C, 289, 60 SE 680 [cit Cyc]. [i] A search warrant is not a 


grantee and is therefore capable of 
producing an injury to the parties 
whose land appears to have been 
thereby conveyed). 

59. Lassiter v. State, 35 Tex. Cr. 
540, 34 SW 751 (since it is valid as 
a contract upon which the convey- 
ance can be imported). 

60. Allgood v. State, 87 Ga. 668, 


A. 156. 


ute which makes 


Tex.—Costley v. 


Can.—In re Jarrard, 
{aff 20 CanLJ 145]; 
Ont. 83) fafl’ 8 jOnts Av eld: 

[a] Assessment roll.—(1) A _ stat- 
it a forgery to 
fraudulently alter an entry 
book of accounts’ kept 


State, 14 "Tex,] public record within the rule. State 

v. Fleming, 184 Ind. 364, 111 NE 310. 
4 Ont. 265 [ij] _ A tax duplicate (1) is not a 
In re Hall, 3| record within the meaning of the 
Crimes Act of March 7, 1835, § 32, 
as amended by the act of March 24, 
1865, defining the crime of forgery. 
Smith v. State, 18 Oh. St. 420, (2) 
Under the statutes of Pennsylvania 


in any 
in a public 


13 SE 569. office has been held to apply to a| the contrary conclusion has been 
61. Peo. v. Sharp, 53 Mich. 523,|/ city assessment-roll. Turbeville v.| reached. Com. v. Beamish, 81 Pa. 

19 NW 168; Van Sickle v. Peo., 29] State, 56 Miss. 798. (2) But it has | 389. 

Mich. 61; Peo. v. Caton, 25 Mich.| been held that an assessment roll {k] The valuation lists of a town 

388; In re Cooper, 20 Ch. D. 611. is not the subject of forgery under | which ave required to be made by 
62. Peo. v. Watkins, 106 Mich. | the consolidated statutes of Canada. |law a public record (1) are within 

487, 64 NW 324; State v. Adamson, | Reg. v. Preston, 21 U. C. Q. B. 86.] the rule. Com. v. Segee, 218 Mass. 

438 Minn. 196, 45 NW 152. [b] A certified copy of a decree | 501, 106 NE 1738. (2) And fraudu- 


63. State v. Witherspoon, 231 Mo. 
706, 188 SW 323. 

64, State v. Adamson, 43 
196, 45 NW 152. 

65. Meserve v. Com., 137 Mass. 
109; Peo. v. Swetland, 77 Mich. 53, 
48 NW 779; Peo. v. Shanley, 132 
App. Div. 8211, 117 NYS 845 [aff 196 
N. Y. 574 mem, 90 NE 1163 mem]. 

66. Com. v. Carroll, 122 Mass, 16 
(so holding without discussion). 

67. See supra §§ 24-31%. 

68. See cases infra this section. 45 

69. Rex v. Birch, 2 Bast- P. C. 
980; Rex v. Fitzgerald, 2 East P. C. 
953; Rex v. Rhodes, 1 Leach C. C. 29. {d] 

70. U. S. v. De los Angeles, 4 
Philippine 597; Reg. v. Avery, 8 C. 
& P. 596, 34 HCL 911. 

71. Coogan’s Case, 2 East P. C.|rington v. State, 
1001; Rex. v. Sterling, 2 East P. C. [e] 
950. lative acts 

72. Huckaby v. State, (Tex. Cr.) 

78 SW 942 (under Pen. ‘Code [1895] 
art 530, a will during the lifetime 
of the purported testator is not a {f] 
“pecuniary obligation,” nor an in- 
strument which would “have trans- 
ferred or in any manner have af- 
fected”. property, and hence is not 
subject to forgery). 


gery. Ex 


Minn. | 222. 


Peo., 86 Ill. 


gery. 
P 331; 


record. 
224, 141 P 523. 


of divorce is the subject of for- 
Finley; 66 Cal, 262, 5 P 
(2) But no indictment can be 
founded upon an 
porting to be a decree of divorce 
which on its face does not appear to 
be a copy of the record. 


[ce] A certificate of record falsely 
purporting to be made by the re- 76. 
corder of deeds is the subject of for- 
Peo. v. Turner, 
State v. Tompkins, 71 Mo. 
State v. Eades, 68 Mo. 150, “30 Was 


A courthouse and jail war- 
rant drawn by the clerk of the board | C. 
of supervisors on the county treas- 
urer is not a public record. 
54 Miss. 
An engrossed copy of legis- 
passed prior to 1862 is 79. 
not a public record within § 87 of 
the act relating to crimes and 
ishments. In re Corryell, 22 Cal. 178. 
A ledger in which the treas- 
urer of a city keeps an account of 
the receipts and disbursements of gl. 
money received as bail is a public 
Peo. v. Tomalty, 14 Cal. A. 82. Peo. 


lent alteration of the valuation list 
of a town by the chairman of the 
board of assessors was noné the less 
forgery because the lists had been 
delivered to the tax collector with- 
out being accompanied by a warrant 
for the collection of the taxes there- 


instrument pur- 


Brown vy. 


239, 29. AmR 25. in assessed. Com. v. Segee, 218 
Mass, 501, 106 NE 173. 
Turbeville v. State, 56 Miss. 


793; In re Jarrard, 20 CanLJ 145 
[aff 4 Ont. 265]; In: re Hall, 3 Ont. 
331 [aff 8 "Ont, A. 311: 
Peo. v. Phelps, 49 HowPr (N. 
Y.) 462 [aff 6 Hun 428 (aff-72 N. Y. 
365)]; State v. Zimmerman, 79 S. 
289, 60 SE 680 [cit Cyc]; Re 
Hall) “9Ont, PYei3i73h [ate JS nOnt.wes L 
(ate 8) Ont! Aww 31) 7; 
78. Necessity of fraudulent in- 
tent see supra § 17. 
b Ky pu Us 


113 Cal, 278, 


Har- 
490. 


Peo. v. O’Brien, 96 Cal. 

31 P'45; Peo. v. Tomalty, 14 Cal, A 

224, dette P 5613; Reg. v. Asplin, 12 
Cox CEC 3918 

80. Peo. v. Tomalty, TAs Cal eAs 
224 we Ie Le bs: 

14 Cal. A. 

14 Cal. A. 


pun- 


Peo. v. Tomalty, 
224 TAPES Biss 
v. Tomalty, 
224, 111 P 513. 


For later cases, developments and changes in the law see 


cumulative Annotations, same title, page and note number. | 


§§ 41-43] 


although the ledger entries are inadmissible as evi- 
dence of the facts therein shown.*? 

In the Philippines the falsification of a *“oublie 
document’’ is by statute made an offense.8* It is 
essential that there should be an imitation of an- 
other’s signature,®° but it is not necessary that the 
imitation be perfect or that it be sufficient even to 
deceive a person well acquainted with the signa- 
ture sought to be imitated.8* It is sufficient that 
there be an attempt to imitate, and that the two 
signatures, the genuine and the false, bear sufficient 
resemblance to each other as to be likely to deceive 
an ordinary person receiving or dealing with the 
instrument.97 _ 

[§ 42] 12. False Entries or Alterations in Books 
of Another—a. In Absence of Statute. The general 
rules above stated ®* have been applied to false 
entries and alterations in books of another;®® and 
in a number of American decisions it has been held 
that acts of this character constitute forgery at 
‘common law.°° In England and Canada, however, 
the fraudulent making by an.employee of false en- 


tries or alterations in the books of the employer | 


is not forgery;®! and it has been said that the ob- 
taining of money in the manner described would 
be punishable either as larceny or as obtaining® 
money under false pretenses.°? 

[§ 43] b. Under Special Statutory Provisions. 
In a number of states special statutory provisions 
exist declaring certain entries or alterations in the 
books of another to be forgery. 

In Missouri a statute makes it an offense to make 
false entries with fraudulent intent in books of a 
corporation delivered or intended to be delivered 
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to some person dealing with the corporation.*t The 
person dealing with the corporation within the mean- 
ing of this statute must be a person representing 
the other side in a transaction with the corpora- 
tion, and not officers or directors acting for it.% 
Merely permitting officers, stockholders, or clearing 
house examiners to examine cash journals of a bank 
does not constitute a delivery of such books to 
them.°* In order to constitute a delivery to a per- 
son dealing with the corporation it is not neces- 
sary to place the book permanently beyond the con- 
trol or demand of the bank as in ease of a sale 
or gift.°’ But there may be a delivery for the pur- 
pose of inspection or a conditional delivery, al- 
though to constitute delivery in such ease there must 
be a temporary transfer of actual and absolute con- 
trol of-the book.°* The words ‘‘intended to be de- 
livered’’ as used in the statute refer to the in- 
tention of the corporation owning the books, and 
not the intention of the person making false entries, 
and the intention of accused as to delivery of the 
book is immaterial.°® Notwithstanding the fact that 
the statute denounces the making of ‘‘false entries’’ 
in books of the character under consideration, the 
making of a single false entry will be sufficient to 
constitute the offense where another statute pro- 
vides that whenever in any statute words importing 
a plural number are used in describing or referring 
to any matter, any. single matter shall be deemed 
to be included, although distributive words may not , 
be used. 

In New York under the provision that a person 
who with intent to defraud or conceal any larceny 
or misappropriation by any person of any money 


83> 7 Peo.) Va, Domalty,, 14 “Cal. A. 
w24, etl, PY 543. 


84 U. S. v. Leyson, 5 Philippine 


447; U. S. v. Barbasa, 1 Philippine 
313 And see cases infra _ this 
note. 

[a] What are public documents. 


—(1) A certificate of baptism. U. 
S. v. Barbasa, 1 Philippine 313. (2) 
A receipt issued by the captain of 
a coast guard cutter in government 
service appearing to have been 
printed in accordance with the 
standard form of the administration 
with the coat of arms of the Philip- 
pines and a statement denoting that 
it is an official receipt issued by 
the government to its employees 
and officers. U. S. v. Capule, 24 
Philippine 12. (3) An instrument 
of sale to which a notary has at- 
tached a false certificate. U. S. v. 
Vy. Guico, 12 Philippine 209. (4) 
A tax receipt. U. S. v. Leyson,, 5 


Philippine 447. _ (5) A burial per- 
mit. U. S. v. Mateo, 5 Philippine 
462. 


[b] What is not a public docu- 
ment.—A receipt taken by a private 
person from another private person 
for use in support of a claim against 
the public funds is not a public docu- 
ment before it has become a part 
of some official record and prior to 
jts certification by some public offi- 
cial clothed with authority for that 

Ss. 


purpose. U. v. Nieto, Philip- 
pine 582 ay 
85. U. S. v. Rampas, 26 Philip- 
pine 189 a 
86. U. S. v. Rampas, 26 Philip- 
pine 189 : 
87. U. S. v. Rampas, 26 Philip- 
pine 189. 
88. See supra §§ 24-31%. | 
89. See cases infra this section. 


90. Biles v. Com., 32 Pa. 529, 75 
AmD 568; Com. v. Luberg, 94 Pa. 
85; Com. v. Huntzinger, 18 Pittsb 
LegJNS (Pa.) 364; Com. v. McDow- 
ell, Vaux (Pa.) 167. 

[a] Rule applied: (1) To. the 
making of a false entry in the jour- 


nal of a mercantile firm, by a con- 
fidential clerk and bookkeeper, with 
intent to defraud his employers. 
Biles v. Com., 32 Pa. 529, 75 AmD 
568. (2) To the fraudulent making 
of false entries, reports, and state- 
ments of the bank, by a bank teller, 
with intent to injure and defraud 
eS bank. Com. v. Luberg, 94 Pa. 


Under statutes see infra § 43. 

91. In re Windsor, 6 B. & S. 522, 
122 Reprint 1288, 118 ECL 522; Reg. 
v. Blackstone, 4° Man. 296; Ex p. 
Lamirande, 10 LCJur 280. To same 
effect In re Tully, 20 Fed. 812 (false 
entries made in the usual books of ac- 
count, or memoranda on slips di- 
recting such entries by others, made 
by an officer or employee of a bank 
for the purpose of concealing his 
embezzlements, do not constitute 
forgery, as defined and recognized 
by the courts of England; and where 
a person is held for extradition to 
England for forgery on such proofs 
only of acts committed in Mngland, 
he should be discharged in habeas 
corpus). 

[a] Thus it has been held not a 
forgery for the paying teller of a 
bank to make false entries in the 
books of the bank as to the amount 
of cash and securities on hand for 
the purpose of facilitating embezzle- 
ment.. In. re. -Windsor,.10) ‘Cox, C. Cy 
118; Reg. v. Blackstone, 9 Crim. L. 
Mag. 488. 

92. Reg. v. Blackstone, 4 Man. 
296. See also False Pretenses 25 C. 
J. p-582; Larceny! [25 Cye 1]. 

93. See statutory provisions; and 
cases infra this section. 

{a] In the Canal Zone under Act 
No. 14 § 322 declaring guilty of for- 
gery anyone who with intent to de- 
fraud another makes, forges, or al- 
ters in any way a book of record, 
the making of false instruments for 
overtime by defendant for a laborer 
who did no overtime work is for- 
gery, it appearing that the time 
books were original books of record 


from which pay rolls of the men em- 
ployed on goyernment work were 
made, Canal Zone v. Penniston, 1 
Canal Zone 63. 

{b] In Kansas it has been held 
that a company incorporated for 
pecuniary profit, although having 
no power to engage in banking or 
loaning money or to write insurance, 
is a ‘moneyed corporation,’ within 
the meaning of that phrase as used 
in a statute declaring one guilty of 
forgery who fraudulently makes 
false entries in the books of an 
association of that character. State 
v. Chance, 82 Kan. 392, 108 P 791, 
20 AnnCas 134. 

{c] In Minnesota by statute it is 
made forgery in the third degree for 
a person to make false entries with 
intent to defraud in accounts or 
books which he is employed to keep. 
State v. Goodrich, 67 Minn. 176, 69 


NW 815. 

94 Rev. St. (1909) § 4653. 

95. State v. Plotner, (Mo.) 222 
SW 767. 

[a] State bank examiners, clear- 


ing house officers, stockholders, or 
depositors would be persons dealing 
with the bank within the statute. 
State v. Plotner, (Mo.) 222 SW 767. 


96. State v. Plotner, (Mo.) 222 
SW_ 767. 

97. State v. Plotner, (Mo.) 222 
SW 767. 

98. State v. Plotner, (Mo.) 222 
Ss dk 


[a] Sufficient delivery illustrated. 
—Delivery of the books of a bank 
to a state bank commissioner and 
his deputies, and to the bank exam- 
iners for examination and the ex- 
amination thereof, satisfies the re- 
quirement as to delivery. since the 
examination constitutes a temporary 
transfer of the control of the books 
to the examiners. State v. Plotner, 
(Mo.) 222 SW 1767. 

99. State v. Plotner, (Mo.) 222 
SW 767. 

1. State v. Plotner, (Mo.) 222 SW 
767. 


920 [26C.J.] 


or property, alters or destroys an account or book 
of accounts of a corporation, partnership, or indi- 
vidual, or makes a false entry in any such account 
or book of accounts, or willfully omits to make the 
entry of any material particular in any such account 
or book of accounts made by him or under his di- 
rection, is guilty of forgery in the third degree;? 
where the offense charged.is the making of false 
entries in a book of accounts, the essential elements 
of the offense are the making of the false entries,* 
and the intent in so doing is to defraud ;* and hence 
the making of false entries in corporate books by 
mistake,® or with a purpose to accomplish by appro- 
priate fictitious entries a proper bookkeeping re- 
sult,® or to deceive someone with no purpose of 
profit ‘either contemplated or possible,’ is not for- 
gery; but the making of false entries in corporate 
books with a view to conceal the evidence of a crime 
already committed or to render its detection im- 
possible or more difficult,’ or to facilitate the com- 
mission of a future crime,® or to defraud creditors, 
present or prospective stockholders, or any other 
persons, is a forgery;!° and it is not necessary that 
by the entry a pecuniary demand or obligation be 
or purport to be created, increased, discharged, or 
affected;1 and if it appears that accused made a 
false entry for the purpose of concealing the wrong- 
ful taking of money, it is not necessary to constitute 
an offense under the statute that he himself took 
the money.t? Under another clause, providing that 
the altering of any book of account by any person 
by his own hand or another’s, if made with intent 
to conceal from creditors, or other persons inter- 
ested, matters affecting the financial condition of 
any partnership, shall render such person guilty of 
forgery in the third degree, but that the provision 
shall not apply to any employee, who, without per- 
sonal profit or gain, merely executes the orders of 
his employer,!? where those interested in an em- 
barrassed firm thought it desirable that the prospec- 
tive assignee’s name should not appear on the books 
of the firm as having made a loan to it, so that two 
‘hours before the execution of the assignment the 
entry was erased by the bookkeeper, who received no 
profit, and had no expectation of profit, by the 
direction of a partner and the assignee, such book- 
keeper was not guilty of forgery in the third degree, 


9. Pen, L. § 889; Pen. Code § 515. 15. Pen. L. § 889; Pen. Code § 514. [b] An application and extension 
. 8 Peo. v. Hegeman, 57 Misc. 295, 16. Peo. v. Underhill, 142 N. Y.] of this doctrine is that the members 
107 NYS 261. : 38, 36 NE 1049; Spilker v. Abra-|of a firm cannot be convicted there- 
4. Peo. v. Corrigan, 195 N. Y. 1,| hams, 133 App. Div. 226, 117: NYS| under because, at their request, an 
87 NE 792 [aff 129 App. Div. 75, 113 | 376. accountant employed by them to 
NYS 513]; Peo. v. Hegeman, 57 Misc. 17a) L2r ROME OU O LORS (Oo 4- make up a statement of their finan- 
295, 107 NYS 261. 18. Phelps v. Peo., 72 N. Y., 865 | cial condition placed in their ledger 
5. Peo. v. Hegeman, 57 Misc. 295,| [aff 6 Hun 428] (“The words ‘in-|an untrue item as to capital account 
107 NYS 261. tent to defraud’ are used as synony-|of a certain sum, which item was: 
6. Peo. v. Hegeman, 57 Misc. 295,| mous with fraudulent intent or pur-| not shown to anybody, and upon the 
107 NYS 261. pose, to distinguish the case from]|face of which no one advanced. 
7. Peo. v. Hegeman, 57 Misc. 295, | one of an erroneous or fictitious en-| money or credit, simply because a 
107,NYS 261. try innocently made’’). statement of the firm’s resources is- 
8. Peo. v. Hegéeman, 57 Misc. 295, 19. Barnum v. State, 15 Oh, 717,| sued to commercial agencies, upon 
107 NYS 261. 45 AmD 601. which credit was advanced to the 
9. Peo. v. Hegeman, 57 Misc. 295, 20. State v. Young, 46 N. H. 266, | firm, contained such item. Peo. v. 
107 NYS 261. 88 AmD 212; Peo. v, Fallon, 202 N.| Brown, 140 App. Div. 591, 125 NYS: 
10. Peo, v. Hegeman, 57 Misc. 295,| Y. 456, 96 NE 96. 793 [app dism 202 N. Y. 585 mem, 
107 NYS 261 fa] Reason for rule. — “Apart | 96 NE 1124 mem]. 
11: Peo. v. Herzog, 47 Misc. 50,| from a valid statute affecting the 21, Peo. vv. Mallon, 202) Nise 456 
93 NYS 357 (“The mere false entry | subject _an individual may keep|96 NE 96; Peo. v. Brown, 140 App. 
in such books with intent, to de-| books of account of all or part of | Div. 591, 125 NYS 793 Lapp dism 202: 


fraud is made a crime, but of a low-| his transactions, 


er degree than if the writing was|/do so altogether. There is no rec- 22. Peo: v. Fallon, 202 Ne WY. 4562 
one creating, increasing, or dimin-|ognized duty at common law that] 96 NE 96 (as far as the statute in-- 
ishing such a demand or obliga-| requires an individual to keep a|cludes within the definition of for- 
tion’). , record of his business or other| gery the falsification of books of 

‘12. Peo. v. Curtiss, 118 App. Div.| transactions, Whether he will keep | account by erroneous entries or by 


such a record is 
tion of each 


259, 103 NYS 395. 

13. Pen. L. § 889 subd 4 cl 4, as 
amended by L. (1912) ¢ 342. 

14) ‘Peo. ov. —bish, 1698 Apps Div. 
22, 154 NYS 504. 
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individual, 
dependent of the will, 
convenience of others.” 
lon, 202 N. Y. 456, 


[§§ 43-44 


so that the assignee could not be guilty of having 
corruptly aided and abetted her to commit such 
crime.1* Under another clause of the statutes pro- 
viding that an officer or employee of a corporation 
who falsifies or corruptly alters or destroys any 
records or other writing belonging to the corpora- 
tion or appertaining to its business is guilty of 
forgery in the. third degree,!® every change in a 
book or paper of a» corporation, although a falsi- 
fication of it in a sense, is not necessarily forgery, 
and a book or record is falsified, within such see- 
tion, only when by some alteration it is made to 
speak differently from what it did previously, or is 
given a different effect in some material aspect, with 
a fraudulent and corrupt intent.1*° Under a statute 
which provided that every person who, with intent 
to defraud, shall make any false entry in any book 
of account kept in the office of the comptroller 
of the state, or other state officers, shall, upon 
conviction, be adjudged guilty of forgery in the 
third degree,” it is not necessary that the intent 
be to obtain money, or cause the loss of money 
_directly by means of the false entry.18 

[§ 44] 13. False Entries or Alterations by Party 
in His Own Books. While it has been held that a 
éraudulent alteration of a settlement of a book ac- 
‘count, by the introduction of false items subsequent 
to the settlement, for the purpose of injuring the 
party charged, is forgery,!® the better view is that 
false entries or alterations by a party in his own 
books of account do not constitute forgery,?° espe- 
cially where no prejudice resulted to anybody ;2! and 
it has been held that this principle is not affected 
by a special statute which defines forgery and de- 
clares that a person, who with intent to defraud or 
conceal any larceny or misappropriation by any 
person, of any money or property, alters, erases, ob- 
literates, or destroys an account, book of accounts, 
record or writing belonging or appertaining to the 
business of a corporation, association, publie office 
or officer, partnership or individual, or makes a 
false entry in any such account or book of accounts, 
_or willfully omits to make a true entry of any ma- 
terial particular in any such account or book of 
accounts made, written, or kept by him, or under 
his direction, is guilty of forgery in the third de- 
gree.2? 


or he may omit to|N. Y. 585 mem, 96 NE 1124 mem]. 


for the determina- 
wholly in- 
interest, or 
Peo, v. Fal- 
459, 96 NE 96. 


omissions to enter any material par- 


of the business of an individual it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ticulars relating to the transactions: 


refers to entries or omissions by a 
person who has a duty as an em-- 


J 


8§ 45-47] 


|§ 45] 14. Certificntes. The general rules above 
stated *? have been applied to certificates.?4 | 
making of a wide variety of false certificates has 
been held to constitute forgery,2> such for instance 
as a certificate of marriage,?® a school-teacher’s li- 
cense or certificate,?’ a certificate of a justice of 


the peace,?® a miner’s certificate,2® a certificate of 
a right to vote,®° a certificate of a state for the 
payment of money due a member of its militia for 
services therein,** a certificate of deposit,?? although 
the name of the payee is misspelled,®? a certificate 
of acknowledgment which might apparently be of 
‘jegal efficacy to render a deed effective,?4 and a cer- 
tificate to a witness claim payable by the state 
drawn and signed by a deputy clerk of a county,5 
although there is authority which is apparently in 


opposition to this conclusion.*6 
[§ 46] 15. Letters. 


ployee or in other similar capacity 
to keep true books of account’ of 
the business of the employer). 

23. See supra §§ 24-3114. 

24. See cases infra this section. 

25. U. S.—vU. S. v. Schoyer, 27 F. 
Cas. No. 16,232a. 

Cal.—Peo, v. Alden, 113 Cal. 264, 


45 P 327. ¥ 
Ga.—Maddox v. State, 87 Ga. 429, 
13 SH 559. 


Iowa.—State v. Johnson, 26 Iowa 
407, 96 AmD 158. 

Ky.—Daniel v. Com., 181 Ky. 365, 
205 SW 968; Moore v. Com., 92 Ky. 
630, 18 SiW 8385) 13+ Kyl: 738; Com. 
wv. Howard, 12. SW 265, 11° KyL 
378! 

La.—State v. Boasso, 38 La. Ann. 
202. 

Mo.—State v. Grant, 74 Mo. 338. 

Nees eos Vv.) brie, 435, Eun 937; 
4 NYSt 752, 

Pa.—Com. v. Wyoda, 44 Pa. Super. 
552; Com. v. Compton, 11 Pa. Dist. 
al 

Philippine.—U. Sv. Deloso, 11 
Philippine 180; U. S. v. Ballentine, 
5 Philippine 312; U. S. v. Michelena, 
4 Philippine 492. 

SiiG= State Svawbullock,.o4 Sq ‘C 
300, 32 SEH 424, 

Eng.—Reg. v. Toshack, 4 Cox C. 
G. 38; Reg. v. Mitchell, 2-K. & BF. 44. 

26. State v. Boasso, 38 La. Ann. 
202: Com. v. Compton, 11 Pa. Dist. 
imtey 

27. Maddox v. State, 87 Ga. 429, 
13 SE 559 (under a statute, Code 
§ 4442, making it an offense to utter 
or publish as true any forged or al- 


tered “audited certificate,” or any 
governor’s, president’s, speaker’s, 
public officer’s, court’s, or other 


duly authorized person’s certificate) ; 
State v. Grant, 74 Mo. 33 (within 
the prohibition of a statute against 
forging any certificate, order, or al- 
lowance by a competent court or 
Officer or any license or authority 
authorized by any statute). 

28. State v. Johnson, 26 Iowa 
407, 96 AmD 158 (as to the presenta- 
tion to the justice and destruction 
by him of gopher scalps for which 
a bounty is allowed by statute). See 
also Rosekrans v. Peo., 3 Hun (N. 
Y.) 287 (the forgery of a constable’s 
account against a county, and. of 
the claimant’s affidavit, and of a jus- 
tice’s certificate, the whole constitu- 
ting an apparently legal claim, is 
within 2 Rev. St. pp 673, 675, and 
indictable as forgery). 

29, Com. v. Wyoda, 44 Pa. Super. 
552. 

30. U. 


81. Peo. v. Brie, 43 Hun (N. Y.) 
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32. .Peo. v. Alden, 113 Cal. 264, 45 


Pe 327. 
33. Peo. v. Alden, 113 Cal. 264, 45 


P 327. 


S. v. Deloso, 11 Philippine 


The general rules above 
stated °7 have been applied to letters.§ 
questing money *° and ‘‘letters of attorney’’ 4° are 
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The 
reached.*2 
exbynas 

[§ 47] 16. 
ceptances. 


ments.* 


Letters re- 


34, Daniel v. Com., 
205 SW 968. But compare Peo. v. 
Harrison, 8 Barb. (N. Y.) 560 (an 
indictment will not lie for forging 
a certificate of acknowledgment to 
a deed where the certificate did not 
state that the grantor acknowledged 
the execution of the conveyance). 

35. Moore v. Com., 92 Ky. 630, 18 
SW 833, 13 Kyl 738. 

36. Terr. v. Delana, 3 Okl. 573, 41 
P 618 (a certificate issued by the 
clerk of a district court, reciting 
the number of days a juror has at- 
tended and that he is entitled to a 
designated sum in payment therefor, 
being unauthorized and void, an in- 
dictment charging the forging of 
such an instrument states no of- 
fense). 

37. See supra §§ 24-31%. 

38. See cases infra this section. 

39. Mitchell v. State, 56 Ga. 171; 
Peo. v. Krummer, Sheld. (N. Y.) 549, 
4 Park. ‘Crs 217; 

40. Peo. v. Smith, 112 Mich. 192, 
70 NW 466, 67 AmSR 392 (however, 
a written authority to solicit sub- 
scriptions for a labor organization 
is not a “letter of attorney” with- 
in a statute making such _ instru- 
ment the subject of forgery). 

41. Ames’ Case, 2 Me. 365; Ar- 
nold wv. Cost, 13 Gill &-J.. (Md.)) 219) 
DO eNOS Ow ees ave LON... anc Ox 
Cc. C..503 (to enable.a person to ob- 
tain a situation as police constable); 
Res, ‘ve. Toshack, 4-Cox (C. ‘Cy 38 (to 
enable a person to obtain a berth as 
seaman); Reg. v. Sharman, Dears. 
Cc. C. 285 (to enable a person to ob- 
tain a situation of schoolmaster); 
Reg. v. Mitchell, 2 F. & F. 44. (cer- 
tificate that a liberated convict is 
obtaining his living honestly, in or- 
der to secure an allowance for his 
support). 

42. Com. v. Chandler, Thach, Cr. 
(Mass.) 187. 

43. Waterman v. Peo., 67 Ill. 91; 
Foulkes v. Com., 2 Rob. (41 Va.) 
836. Compare Peo. v. Abeel, 182 N. 
Y. 415, 75 NE 307- (misrepresenting 
the identity of accused, and asking 
the employees of the corporation 
of which the purported signer was 
an officer to show defendant any 
favors they could). 

44. Peo. v. Wong Sam, 117 Cal. 
29, 48 P 972; Jackson v. Weisiger, 
2 B.S Mon,. ) Gye) 214) Barnes y. 
Crawford, 115 N. C. 76, 20 SE 386; 
State v. Ward, 7 Baxt. (Tenn.) 76. 

{a] ®hus a false letter purport- 
ing to have been written by another 
person with intent to influence the 
eollector of customs to reject an ap- 
plication of a Chinese subject to 
be permitted to land is not the sub- 
ject of forgery. Peo. v. Wong Sam, 
TT KORN BAG)S ECE ENN Coe (70m 

45. See supra §§ 24-31%. 

46. See cases infra this section. 

47, U. S——De Lemos v. U. S., 91 


181 Ky. 365, 
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subjects of forgery. Such also is the rule in respect 
of letters of recommendation-according to the weight 
of authority.*4 but a contrary conclusion has been 
Mere letters of introduction are not 
subjects of forgery.‘ 
statements whose design is not to deprive of prop- 


And neither are letters or 


\ 


Indorsements, Guaranties, or Ac- 
The general rules above stated #5 have 
been applied to acceptances, guaranties, and indorse- 
It is well settled that making a false in- 
dorsement of the name of the payee of an instru- 
ment,*” or of one of the payees,#® or of the maker 
if payable to the maker’s order,*® is forgery, al- 
though additional steps must be taken before the 
transfer of the instrument is complete;>° but where 
such indorsement was made before the instrument 
is signed, and hence of no validity, it is not for- 
gery.°! Likewise it is forgery to falsely indorse the 
name of a third party,®? unless such indorsement is 


Hed. A977 233 uCCAs 655: 

ye C.—Dowling. v. U. S., 41: App. 
Iowa.—State v. Pierce, 8 Iowa 231. 
Mich.— Harmon v, Old Detroit 

Nat. Bank, 153 Mich. 78, 116 NW 

617, 126 AmSR 467, 17 LRANS 514. 
Miss.—Saucier v. State, 102 Miss. 

647, 659; 59 S 858, AnnCasi1915A 1044 

[quot Cyc]. 

Roe Y.—Peo. v. Rathbun, 21 Wend. 


Oh.—Poage v. State, 3 Oh. St. 229; 
Cosner v. State; 24 Oh. Cir. Ct. 734; 
ie Ve tate, 1sOhs Cir CtaNn. Ss: 

Pa.—Com,. v. Misner, Add. 44. 

Tex.—Carrell v. State, 84 Tex. Cr. 
554, 209 SW 158; Carrell v. State, 
U9 “Tex. Cre pO Sons SW 2a ee yey 
State; 78. Tex. i€r: 9435; <b82 Sw 323i. 
Dreebens-v States (i1eDexsCriaes 416 
162 SW 501; Ashmore v. State, 67 
Tex: Cr. 502; 150 SW 1963 Carter? v. 
State, 55 Tex. Cr. 43, 114 SW 839. 

Wash.—State v. Barkuloo, 18 
Wash. 52, 50) P 577. 

Rare Some V.Roberts isin. Gas 

[a] Tllustrations.—(1) A _ false 
indorsement of the name of the 
payee on the back of a warrant on 
the treasurer of a county made pay- 
able to the payee or bearer is a for- 
gery. Saucier v. State, 102 Miss. 
647, 59 S 858, AnnCasl1915A 1044. 
(2) Forgery is committed when an 
employee places his employer’s in- 
dorsement on a check payable to the 
latter, and appropriates a part of 
the proceeds to his own use. Dowl- 
ine vec Si, 4e SA pep Cy) ait 53) 
Under Pen. Code (1911) arts 924, 
930, 931, and 933, indorsement of the 
name of the pensioner on the back 
of a confederate pension warrant 
and obtaining the money thereon is 
forgery without reference to whether 
the warrant was negotiable or not. 
Dreeben y. State, 71 Tex. Cr. '341, 
162 SW 501. 

48. Saucier v. State, 102 Miss. 
647, 659, 59 S 858, AnnCas1915A 1044 
[quot Cyc]; Reg. v. Winterbottom, 2 
CRG ENS Ole Cl rs le 

49. Com. v. Welch, 148 Mass. 296, 


19 NE 357; Saucier v. State, 102 
sae 647, 59 S 858, AnnCasl1915A 


50. Bishop v. State, 55 Md. 138. 

51. Reg. v. McFee, 13 Ont. 8. 

5@. Ind.—State v. Crawford, 2 
Ind. 238. : 

Mo.—State v. Carragin, 210 Mo. 
poe 109 SW 553, 16 LRANS 561. 


Y.—Peo. v. Wheeler, 47 Hun 
484. 
Va.—Powell v. Com., 11 Gratt. (52 
Va.) 822, 
Wash.—State v. Wright, 9 Wash. 
NR. Bit dee Ghibey: 


Wyo.—Santolini v. State, 6 Wyo. 
110" 425° P7465 
Eng.—Reg. v. Parke, 1 Cox C. C. 
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represented to be that of the payee, and it is not } 
the same name,** but the alteration of an unsigned 
indorsement of money received, made on the back 
of a promissory note, unless intended as a receipt 
for the benefit of the maker, is not forgery.** 
guaranty is also a subject of forgery.®® 
But it seems that an 
acceptance written upon a blank which is afterward 
filled up would not be a forgery of the acceptance.®” 
Railroad, Theater, Accident Insur- 
The general rules above 
stated 58 have been applied to pawn tickets, rail- 
road tickets, theater tickets, and accident insurance 

Railroad tickets*®° or passes,®t pawn- 
tickets,°2 accident insurance tickets,®* and 
theater tickets °* are the subjects of forgery; and 
it has been held that a theater ticket may be the 
subject of forgery, although it shows no considera- 
tion or promise to admit the holder.® 


an acceptance of an order.°® 


[§ 48] 17. 
ance, and Pawn Tickets. 


tickets.°? 
brokers’ 


4° atts. Case, | 25 -Mast. 
Rex v. Marshall, R. & R. 
{a] Signing indorsement of third 
person to-note.—The maker of a 
negotiable instrument who passes 
it to the payee with the name of a 
third person indorsed thereon, with- 
out his consent, is guilty of forgery. 


Pa Cy" 9598s 
56 


rowel v. Com., 11 Gratt. (52 Va.) 
822. 
53. Drake v..State, 19 Oh. St. 211. 
54. State v. Davis, 53 Iowa 252, 


5 NW 149. 


55. Ala.—Hobbs v. State, 75 Ala. 
ahs 

Cal.—Peo. v. Munroe, 33 P 1776. 

Tenn.—State v. Humphreys, 10 
Humphr. 442. 

Tex.—Scott v. State, 40 Tex. Cr. 
105, 48 SW 5238. 

Eng.—Reg. v. Harper, 7 Q, B. D. 
TSewavee. ov... \Coelho,..0! Cox Cr C= 8; 


Reg. v. Wardell, 3 F. & F. 82. 


56. Com. v. Ayer, 3 Cush. (Mass.) 
150; Reg. v. Rogers, 8 C. & P. 629, 
34 ECL 930. 

Oem ee was Cooke, SeCrace, BN SZ; 
34 ECL 903. 

58. See supra §§ 24-31%. 

59. See cases infra this section. 

60. Com. v. Ray, 3 Gray (Mass.) 
rae Com, v. Wilson, 44 Pa. Super. 

rea Thus one who personally 


uses a railroad ticket knowing that 
the name of a _ station originally 
written into the ticket had been 
erased, and that the name of an- 
other station much further away 
and for which a)much greater fare 
is demanded is inserted, may be con- 
victed of forgery. Com. v. Wilson, 
44 Pa. Super. 183. 

61. State v. Weaver, 94 N. C. 8386, 
55 AmR 647; Reg. v. Boult, 2 C.& K 


604, 61 HCL 008: Reg. v. Fitch, 9 
Coxe er nls 

Gar aikes. ey ’ Fitchie, Dears. & B. 
175. 

63. Peo. v. Graham, Sheld. (N. 
VE) lb) Miomearing Craslieb. 


64. Benson vy. McMahon, 127 U. 
S. 457, 8 SCt 1240,:32 L. ed. 234 [aff 


34 Fed. 649]; bigs RP Ve Orenay LL 
Philippine 596. 
65. In re Benson, 34 Fed. 649 


(this does not render it void,on its 
face, and it is the subject of for- 
gery because if genuine it is’ the 
foundation of a legal liability). 

66. See supra §§ 24-31%. 

67. See cases infra this section; 
and supra §§ 24-31%. 

68. Quertermous v. State, 114 
Ark. 452, 170 SW 225 (where in- 
dorsement disallowing a claim 
against the estate was changed to 
one of allowance). 

69. See cases infra this note. 

[a] Affidavit of ownership in 
donne Re v. State, 61 Ala. 

{b] Affidavit reciting a convey- 
ance of land by quitclaim deed, un- 
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A 
And so is 


} ‘ 


der a statute declaring that one 
who forges any paper affecting the 
title to land shall be punishable, is 
a subject of forgery. Dillard v. State, 
TW hexa Cr. oh ATs Swe 99.\(Suchs-in= 
strument operates as an estoppel). 

70. Nalley.v. State, 11 Ga. A. 15, 
74 SE 567; (which notwithstanding 
the fact the garnishee lived in an- 
other militia district could have 
been used to defraud the garnishee). 

71. Dudley v. State, 10 Ala. A. 
130, 64 S 534 [certiorari den (Ala.) 
66 S 91] (on the life of a third per- 
son). 

fa] Rule applied to an applica- 
tion for insurance by an insurance 
agent, in order to procure the com- 
mission due to him upon such ap- 
plication. Fountain v. Smith, 70 
Iowa 282, 30 NW 685 (this consti- 
tuted forgery, although the company 
refused to issue a policy on the ap- 
plication), 

[b] A premium note, forwarded 
by an insurance agent to the com- 
pany which he represented with an 
application for insurance, may be 
the subject of forgery, although 
containing a provision that it shall 
not be valid unless the policy is 
issued, and although no policy is 
issued, State v. McMackin, 70 Iowa 
281, 30 NW 635. 

72. Gaut v. State, 49 Tex. Cr. 493, 
94 SW 1034. 

73. Peo. v. Webber, (Cal. A.) 186 
P 406 (under a statute making it an 
offense to forge ‘the seal or hand- 
writing of another,” it being further 
held that the defective certificate of 
the forged instrument offered for 
filing was no defense, if the instru- 
ment was within one of the various 
classes of instruments entitled to 
be recorded). 

74, Peo. v. Somsky, (Cal. A.) 189 
P 456 (defendant who forged cer- 
tification of a check in the name of 
a bank, signed by its cashier, a check 
being a “bill of exchange’ under 
Civ. Code § 3254, was guilty of ‘‘for- 
gery,” certification by authorized 
officers constituting “acceptance” by 
a bank, and Pen. Code § 470 ex- 
pressly making the forgery of an 
acceptance of a bill of exchange a 


crime). 

75. Peo. -v. Stork; 133 Cal. 371, 65 
P 822; McLean v. State, 3 Ga. A. 
660, 60 SH 382. 

76. Reg. v. Stewart, 25° Uy) ‘C.C. 
P. 440 (telegram). 

TTL Stale a Vs Viton aOTe Sane. 
353, 93 SE 5 (reciting a sale and 


giving weights of cotton which, on 
being delivered by the weigher, 
made the buyer liable to. the seller). 

78. State v. Jackson, 221 Mo. 478, 
120 SW 66, 133 AmSR 477; Williams 
v. State, (Tex. Cr.) 218 SW 750. 

[a] Thus, under Rev. St. (1899) 
§ 2001 (St. Annot. [1906] p 1338), 
providing that one who forges any 


[9§ 47-49 


[§ 49] 18. Miscellaneous Instruments. The gen- 
eral rules above. stated ** have been applied to a 
variety of other instruments in writing.®? 

Held subjects of forgery: Administrators’ in- 
dorsements;°° affidavits;°® answers filed with gar- 
nishment writs;7° applications for insurance; bills. 
of sale; certificates of acknowledgment;** certifi- 
cations of checks;7* contracts;7> copies of another’s. 
sienature;7® cotton.tickets;*7 deposit slips;7* deposi- 
tions to be used in the trial of a cause;7® diplomas. 
of colleges;®° envelopes bearing postmarks;* fed- 
eral or other securities for the payment of money,*” 
government drafts;** informations before probate 
judges ;8* insurance policies;*® naturalization pa- 
pers;®® official stamps on a corporate instrument ;*? 
orders from a magistrate;*® papers in support of an 
application for bounty land granted under act of 
congress 3° ee of deposit ; ;°° passports ;9! pay 


bill of exchange, or other evidence of 
debt, issued by any bank or any 
order or check drawn by such bank, 
or any cashier thereof, shall be 
guilty of forgery in the second de- 
gree, one who, having received a de- 
posit slip on making a deposit in a 
bank without having his. deposit 
book, changes the figures on the slip, 
increasing the amount, is guilty of 
forgery. State v. Jackson, 221i Mo. 
478, 120 SW 66,.-133 AmSR 477. 

79. State v. Kimball,-50 Me. 409. 

80. See cases infra+this note. 

[a] Rule applied (1) to a di- 
ploma purporting to be given by a 
college where it is provided by 
statute that no intent to defraud 
any particular person is. necessary. 
McClure v. Com., 86 Pa. 358. (2) 
But it is otherwise in a jurisdic- 
tion where no such statute exists. 
Reg. v. Hodgson, Dears. & B. 3, 36 
EnelL&hq 626. ' : 

8I. Réx v. Howse, 23) ComiG@, 
135 (an envelope ‘bearing a false 
postmark and containing a betting 
slip which purports to have been 
made out beforé the race to which it 
relates has been run, whereas in 
fact it had been made out after the 
race). 

82. Crofts vy: Peo., 3 Ill. 442; Peo. 
v. Heed, 1 Ida. 531; Riggins: v. 
State, 4. Kan. 173; Bletz v. Columbia 


Nat. Bank, 87 Pa. 87, 30 AmR 353; 
Com avs Schaffer, 4 Dall. (Pa.) ap-.- 
pendix xxvi, 1 L. ed. 926. 


83. Be Lemos) vs U; Seo hed. 
497, 33 CCA 655. 

84. State v. Burtenshaw, 25 ‘Ida. 
607, 1388 P 1105 (charging insanity). 


85. Peo. v. Graham, Sheld. (N. 
ae Lode Gera rky Onna b, 

86. U. S. v. Randolph, 1 Pittsb. 
(Pa.) 24 

87. Peo. v. Graham, Sheld. (N. 
Ye, 1 Park. iGrjrid 


88. Fawcett’s Case, 
862 
oner). 


2 ‘East Paice 
(for the discharge of a pris-~ 


89.50. So vel Wilcox 289 Rei Gas: 
No. 16,691, 4 Blatchf. 385. 

90. State v. Kennedy, 105 Kan. 
347, 184 P 734; Com. v. Shirk, Lewis 
Cr, SLi i@P an) 325; Reg. Vv. Smith, 9 
CoxnC ey 11623¢ Reg. v. Moody, 9 Cox 
Cr. L66e Rex v. Harrison, 1 Leach 
CG. GC. 215. 

[a] Rule applied.icWhere defend- 
ant, employed. to collect’ cash of a 
moneyed corporation and deposit it 
in a bank, falsely and with intent 
to cover his defaleation alters date 
of original entry in passbook to pre- 
vent employer from discovering true 
state of account, the alteration is 
forgery in the third degree within 
Crimes Act § 185, although amount 
to employer’s credit remains the 
same as before the alteration. State 
v. Kennedy, 105 Kan. 347, 184 P 734. 

91. U. S. v. Diaz, 6 Mill. Rev. 
204 (within the federal penal code 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number... 
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rolls;°* petitions to the legislature;9? powers of at- 
torney,®* although there is authority to the con- 
trary ;°° prescriptions for liquor in prohibition ter- 
ritory;°° promises to pay in labor, or the like;%7 
proofs of death;* requests to lend money;%® sub- 
scription papers;’ telegrams;? time checks;? way- 
bills or invoices;* writs issued by a justice of the 
peace.” So it has been held that the seal of a cor- 
poration is a ‘‘character’’ within a statute making 
it an offense to forge any instrument or ‘‘any char- 
acter,’’ ete. But it has also been held that to 
constitute forgery of a seal, the instrument to which. 
the seal is appended must be regular in form and 
apparently legal.7 

Held not subjects of forgery: An account which 
creates no obligation and is of itself neither an 
evidence of debt nor of title;§ an artist’s name af- 
fixed to a picture;® an assignment by a public school 
teacher of unearned salary, the assignment -being 
void;?° a contract the undertakings of which are all 
on one side;!! a birth certificate;!? a certificate of 
acknowledgement of a magistrate which he is not 
authorized to take;1% a demit or withdrawal card 
from a secret organization, or clearance card from 
a social lodge;!4 the jurat of a notary to an affidavit 
concerning a pension claim;!*> an invalid liquor pre- 
seription;1® merchant’s trading stamps which do 


making it an offense to counterfeit | uine, 
a certificate of citizenship, a pass- 
port reciting that the party men-]|it is as 
tioned therein is a citizen). legally, 
92. Com. v. Bargar, 2 LJINS (Pa.) 
161. Compare De Rosa v. Peo., 


FORGERY 


would be gratuitous, a mere 
matter of affection and favor; 
criminal, 
to cheat and defraud him, 
by practicing upon his affection for 
or favor to a child, as by the pre- 
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not purport on their face to be the pecuniary obliga- 
tion of anybody;!7 a paper affirming that certain 
persons are solvent and able to pay a note to which 
their names appear as makers, it being merely a 
written expression of opinion;® a paper purporting 
to authorize the bearer to solicit subscriptions for 
a labor organization;!® a petition to the provincial 
legislature under assumed names for an act of in- 
corporation ;*° political documents having no legal 
effect ;?+ post-office money orders;?2 a signature to a 
writing on its face so absurd as to show that it is 
not intended to deceive;?? a statement by a can- 
didate for the legislature, as to his future legislative 
action if elected;?4 writing purporting to give the 
consent of a parent to the marriage of a daughter.?5 
An instrument which on its face is a copy is not the 
subject of forgery,?° unless, in the event of the sup- 
posed loss of the original, it is offered as being 
correct.27 So labels and trade-marks are not the 
subject of forgery.?8. And an instrument written by 
a tenant, and to which he attaches his landlord’s 
name, stating to the one to whom it is addressed 
that the landlord has nothing to do with the ten- 
ant’s part of his crop, does not necessarily affect 
the landlord’s lien, and is not of itself, and in the 
absence of a showing that property rights are in- 
volved thereby, the subject of forgery.?9 


11. Peo. v. Tomlinson, 35 Cal. 503! 
yet 12." Peox eve Eraser, 23) 1Caly Are 825 
-morally and/85, 137 P 276 (‘the term ‘instru- 


ment’ as employed in our statutes 
has been defined to mean an agree- 
ment expressed in writing, signed, 


Colo. 332, 171 P 359 (under a statute 
which declares guilty of forgery 
anyone who shall falsely make, al- 
ter, or forge a request for payment 
of money, there can be no forgery 
by padding a railroad time roll from 
which the pay roll is made up, the 
time roll being itself genuine, al- 
though containing false statements). 

93. Alexander v. Alexander, 
Wend. (N. Y.) 141 (in relation to 
land to which the person whose 
name was appended claimed a pre- 
emptive right). But see infra text 
and note 20. 

94. Peo. v. Marion, 29 Mich. 31; 
Leslie v. State, 10 Wyo. 10, 65 P 849, 
69 P 2; Lewis’ Case, 2 East P. C. 957. 

[a] Thus “a false writing stat- 
ing that one is authorized to collect 
for a certain newspaper is within 
the statute making it forgery to 
falsely make ‘a letter of attorney or 
other power to receive money.’” 
Leslie v. State, 10 Wyo. 10, 65 P 849, 
CSeeI. 

{[b] A letter purporting to au- 
thorize an attorney to confess judg- 
ment is the subject of forgery under 
a statute defining forgery as the 
forging of “a proceeding filed or en- 
tered in any court.’”’ State v. Kerr, 
117 Me. 254, 103 A 585. 

95. Com.!v. Proctor, 1 Va. Cas. 
(3 Va.) 4. And see Scholtz’s Case, 
4 CityHallRec (N. Y.) 163 (a paper 
purporting to be a sealed power of 
attorney to collect a pension, but 
not under seal, was held not the 
subject of forgery). : 

Rex vy. X, [1919] 2 WestWkly 


96. 
998. But see infra text and note 16. 
97. Peo, v. Shall, 9 Cow. (N. Y.) 
778. 


98. State v. Hilton, 35 Kan. 338, 
11 P 164 (the holder of a‘ policy of 
life insurance, undertaker’s and 
clergyman’s certificate). 

99. U.S. v. Green, 26 F. Cas. No. 
15,255, 2 Cranch C.’C. 520; Williams 
v. State, 61 Ala. 33; Jones _v. State, 
50 Ala. 161. ve 

“The forgery of a writing, pur- 
porting to be an order or request 
from a son to a father, for money, 
is criminal and punishable. It may 
be that the payment of the money 
by the parent, on the order, if gen- 


tence that he was being discharged 
from a legal liability, or acquiring 
a legal right.” Jones v. State, 50 
Ala. 161, 163. 

1. State v. Hazzard, 168 Ind. 163, 
80 NE 149. 

[a]- A subscription paper, headed 
with the title, character, authorship, 
and price of a book followed by the 
word “subscribers” and a name writ- 
ten under subscribers, imported a 
promise to take a copy of the book 
at the price indicated. State v. 
Hazzard, 168 Ind. 163, 80 NE 149. 

2. Peo. v. Wholey, 177 NYS 685; 
Dooley v. State, 21 Tex. A. 549, 2 
SW 884; Reg. v. Riley, [1896] 1 Q. 
B. 309; Reg. v. Stewart, 25. U. C. C. 
P, 440. 

[a] Rule applied.—Where defend- 
ant sent a telegram to a woman, re- 
questing her to wire one hundred 
and fifty dollars to her son, and rep- 
resented himself at telegraph office 
as such son, and received a check 
for that amount, payable to son, and 
indorsed and cashed it, his motion 
to dismiss indictment for forgery 
in second degree, based on Pen. L. 
§ 880, defining forgery, would be de- 
nied, and the rule as to ultimate 
loss in civil cases does not apply. 
Peo. v. Wholey, 177 NYS 685. 

S$. In re Carr, 28 Kan: 1; State v. 
Gee, 28 Or. 100, 42 P 7; Daud -v. 
State, 34 Tex. Cr. 460, 31 SW 3876. 


4.7 Ex op. “Nischl, bl Tex. Cr. 63, 
100 SW 773. 
5. Com. v. Micall, 3 Mass. 136 


(a writ issued by a justice of the 
peace in which he substituted the 
name of another county in the direc- 
tion to the officer so as to legalize 
the service in the latter county). 

6 U. S. v. Andem, 158 Fed. 996. 

Fae ad nernveteeo.,.oo oeLane CONEY.) 


8. State v. Burling, 102 Iowa 681, 
"2 NW 295; State v.-~Heaton;, 17 
Wash. 310, 49 P 493. 

9 Reg. v. Closs, 7 Cox C. C. 494 
(the reason assigned for this hold- 
ing was that the false name thus 
painted could not under any circum- 
stances be the basis of a suit against 
the artist who bore the name). 

10. Peo. v. Munroe, 100 Cal. 664, 
85 P 326, 38 AmSR 323, 24 LRA 33. 


and delivered by one person to an- 
other, transferring the title to or 
creating a lien on real property, 
or) ‘giving. a siright to, sa). debtor 
duty’’). 

13. Faulkner’s Case, 3 CityHall 
Ree CNS Y-)) 165! 
hii) Rego-v. Prerich, Ls Rowse se: 

15. U.S. v. Glasener, 81 Fed. 566, 
568 (under a statute providing for 
the punishments of ‘every person 
who knowingly or wilfully in any 
wise procures the making or pre- 
senting of any false or fraudulent 
affidavit concerning a claim for a 
pension.’ . The court held that this 
statute included only the statements 
or declarations which purported to 
have been made under oath and 
subscribed by the affiant). 

16. State v. McManus, 78 Vt. 433, 
62 A 1013. But see supra text and 
note 96. 

17. State v., Sisson, 270 Mo. 59, 
192 SW 454. 

18. State v. Givens, 5 Ala. 747. 

19.) /Peo.-v. Smith, 112 (Mich. 192, 
70 NW 466, 67 AmSR 392 (such paper 
was not within the meaning of a 
statute making it an offense to forge 


a “letter of attorney” or order for 
money). 
- 20. Marsil v. Lanctot, 28 DomLR 


380, 25 CanCrCas 223. 
text and note ‘93. 
21. State v. Anderson, 30 La. Ann. 


2 Si) veradolly-9 ie Medios 
. v. Long, 30 Fed. 678. 

Abbott v. State, 59 Ind. 70. 

24. Barnes v. Crawford, 115 N. 
CH 16, 207 SH) 386. 

25. State v. Rhine, 84 Iowa 169, 
50 NW 676. 

26. Com. v. Brewer, 113 Ky. 217, 
67 SW 994, 24 KyL 72. 

27. Upfold v. Leit, 5, Esp. 100. 

28. White v. Wagar, 185 Ill. 195, 
57 NE 26, 50 LRA 60 [aff 838 Ill. A. 
RES. eV. Smiths. Cox Clase: 


But see supra 


fa] A void trade-mark is not 
the subject of forgery. Rex v. Crut- 


tenden, 10 Ont. L. 80, 6 OntWR 
249. 

29. Williams v. State, 47 Tex. Cr. 
605, 85 SW 800. 


451, 


4 
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Statutes frequently divide the different 
acts which constitute forgery into degrees, placing 
them according to their apparent seriousness, and 
providing different punishments for each.%° 
fact that accused might have been convicted of 


FORGERY 
VI. DEGREES OF FORGERY 


The 
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| forgery under a statute defining forgery in a lower 
degree does not prevent his conviction under a stat- 
ute defining forgery in a higher degree.*+ 
offense of forgery is not a degree of that of uttering 
a false document.*” 


The 


VII. UTTERING OF FORGED INSTRUMENT 


[§ 51] A. In General. 


See statutory provisions; and: 
State, 118 Ala. 


30. 

Ala.—Murphy v. 
TLS GN aay Sie alis)s 

Kan.—State v. Lee, 32 Kan. 360, 4 
P» 653. 

Mass.—Com. v. Castles, 9 Gray 123. 


Minn.—State v. Greenwood, 76 
Minn. , 211, 78 NW. 1042) 1117, 77 
AmSR 632. 

Mo.—State v. Tyree, 201 Mo. 574, 
100 SW 645. 

N. Y.—Peo. v. Mershon, 43 App. 


Div. 541, 60 NYS 115 [app dism 162 
N. Y. 628 mem, 57 NE 1120 mem]; 
Peo. v. Oishei, 20 Misc. 168, 45 NYS 


49. 
Okl.—McDonald v. State, 12 Okl. 
Cress Ae: IP) 610. 

Wash.—State v,’ Peeples, 71 Wash. 
129 P 108. 

Forgery in the first degree.— 
Under provisions of the _ several 
state statutes the following have 
been held forgeries in the first de- 
gree: (1) Forgery of a real estate 
mortgage. State v. Moore, 86 Minn. 
418, 90 NW 786. (2) Forgery of a 
deed. McDonald v. State, 12 Okl. 
Cr. 144, 152 P 610. (8) Forgery of 
an instrument creating or trans- 
ferring an equitable right. Paige v. 
Peo., 3 Abb. Dec. (N. Y.) 439, 6 Park. 
Cr. 683. (4) Forgery of a certificate 
purporting to have been issued by 
lawful authority as evidence of any 
debt or liability. Peo. v. Filkin, 176 
N. Y. 548, 68 NE 1120 [aff 83 App. 
Div. 589, 82 NYS 1511]. (5) The 
erasure of certain betters in an in- 
strument so as to give it a contrary 
meaning [this is an alteration of the 
instrument and cannot be treated as 
@ partial obliteration thereof which 
would be of a lower degree]. State 
v. Kidd, 89 Iowa 54, 56 NW 2638. (6) 
Forgery of a check upon an incor- 
porated bank or banking company. 
Benson v. State, 124 Ala. 92, 27 S 1. 
(7) The alteration by inserting a 
figure in a warrant issued by a 
school district drawn on the county 
treasurer directing the payment of a 
certain sum of money out of the 
teachers’ fund for services rendered 
as a teacher. State v. Tyree, 201 
Mo. 574, 100 SW 645.. (8) Under the 
statutes of Washington the _ con- 
stituent elements of forgery in the 
first degree by uttering a forged 
instrument are: first, the spurious 
character of the instrument; second, 
its utterance by accused; third, his 
guilty knowledge of its spurious 
character. State ov. Peeples, 71 
Wash. 451, 129 P) 108: 

{b] Forgery in second degree.— 
(1) Forgery of a check where the 
drawee is not an incorporated bank. 
Benson v. State, 124 Ala. 92, 27 S 
1. (2) Forgery of a receipt. Allen 
v. State, 79 Ala. 34. (3) Forgery of 
an order for goods. Allen v. State, 


[a] 


74 Ala. 557; Anderson v. State, 65 
Ala. 553. (4) Additions to a chattel 
mortgage. State v. Adamson, 43 


Minn, 196, 45 NW 152. (5) Forging 
and uttering a promissory note or 
an indorsement thereon. Peo. v. 
Tower, 135 N. Y. 457, 32 NE 145. 
(6) The deposit in bank of a check 
and having the proceeds credited to 
his own private account by one who 
knows that the name of the payee 


Uttering is offering a 
forged instrument, knowing it to be such, whether 
such offer is accepted or not, with a representation, 
_by words or actions, that it is genuine, and with 


of the check appearing on the back 
thereof was forged. Peo. v. Mingey, 
190 N. Y. 61, 82 NE 728 [aff 118 App. 
Div. 652, 103 NYS 627]. (7) Forgery 
of a contract of purchase. Peo. v. 
Henries, 9 NYS 862. (8) And under 
the statutes of Oklahoma, an intent 
to defraud any person, association, 
or body politic or corporate is a 
sufficient intent to defraud on which 
to base a charge of forgery in the 
second degree. Williams vy. State, 
LA, (OKT REri eS 250842 Pt Sila C9) eh 
Missouri statute making a _ forged 
check on an incorporated bank for- 
gery in the second degree is not ap- 
plicable to any other institution. 
State v. Washington, 259 Mo. 335, 
168 SW 695. 

{c] Forgery in third and fourth 
degree.—(1) In Alabama any for- 
gery which does not amount to for- 
gery in the first or second degree is 
forgery in the third degree (Murphy 
Vv. State, 118 Alas 137, 23: S 719), (2) 
as for instance the forgery of an 
application for a policy on the life 
of a third person (Dudley v. State, 
10 Ala. A. 130, 64 S 5384 [certiorari 
den (CAla®), 6654'S! 911). 9.@3)* In=Mis- 
souri making a promissory note for 
one hundred and twenty-five dollars, 
and signing it with a fictitious 
name, is forgery in the third de- 
gree. State v. Jackson, 90 Mo. 156, 
2 pw 28e (4) And where a bank 
bookkeeper made false entries to 
protect an attorney’s checks as a re- 
sult of a conspiracy with such at- 
torney, the latter, aS accessory, was 
guilty of forgery in third- degree. 
State v. Plotner, (Mo.) 185 SW 192. 
(5) Possession of, buying, or re- 
ceiving an instrument to be forged 
is forgery in~ the fourth degree. 
State v. Mills, 146 Mo. 195, 47 Sw 
938. (6) But one who borrowed 
money at a bank by giving, as se- 
curity therefor, a note signed by 
himself, and on which he forged the 
names of several comakers, does not 
commit forgery in the fourth degree, 
under a_ statute providing that 
“every person who shall sell, ex- 
change or deliver, for any considera- 
tion, any falsely altered, forged or 
counterfeited instrument in writing 
knowing the same to be. forged, 
with intent to have the same uttered 
or passed,’”’ shall be guilty, ete. 
State v. Standifer, 209 Mo. 264, 108 
Sw 17. 

State v. Mills, 146 Mo. 195, 47 


eae 938. 
32. State v. Blodgett, 143 Iowa 
578,-121 NW 685, 21 AnnCas 231; 
101 Iowa 430, 70 


State v. Bigelow, 
NW 600. 

33. U. S.—uU. S. v. Mitchell, 26 F. 
Cas. No. 15,787, Baldw. 366. 


Ark.—Holloway v. State, 90 Ark. 
123, 118 SW 256. 
Del.—State v. Anderson, 24 Del. 


135; 74 A 1097. 
Fla.—Harrell vy. State, 83 S 922. 
Ga.—Walker v. State, 127 Ga. 48, 
eres 118, 119 AmSR 314, 8 LRANS 
Iowa.—State v. Sherwood, 90 Iowa 
550,.58 NW 911, 48 AmSR 461; State 
v. Calkins, 73 Iowa 128, 34 NW 777. 
Kan.—State v. Hobl, 194 P 921. 
Ky.—Com. v. Fenwick, 177 Ky. 


an intent to defraud,** and it is a publie offense.°* 
The uttering of an instrument which is not a for- 
gery is of course not within the definition,®® and it 
makes no difference that the party uttering it 


685, 198 SW 32, 34, LRA1918B 1189 


[quot Cyc]; Lockard v. Com., 87 Ky. 
201, 8 SW 266, 10 KyL- 102. 
La.—State v. Hahn, 38 La. Ann. 
169; State v. Anderson, 30 La. Ann. 
557. ‘ 
Mass.—Com. v. Bond, 188 Mass. 


91, 74- NE. 298. 
Mich.—Peo, v. Caton, 25 Mich. 388. 
Mo.—State v. Phillips, 78 Mo. 49; 
State v. Horner, 48 Mo. 520. 
N. Y.—FPeo. v. Rathbun, 21 Wend. 


509. 
4 Oh.—Lindsey v. State, 38 Oh. St. 
07. 
Pa.—Com. v. Searle, 2 Binn. 332, 
4 AmD 446. 
han C.—State v. Holly, 2 S. Cc. L. 
Va.—Sands v. Com., 20 Gratt. (61 
Va.) 800. 
Wis.—Hull v. Mallory, 56 Wis. 


355, 14 NW 374. 

Wyo.— Leslie xe State, 10 Wyo. 10, 
65) P8496 oe. 

[a] Other Annaitions tan The 
uttering and publishing of a forged 
instrument consists in an attempt 
to cheat by means of such instru- 
ment. Bishop New Cr. L. 605; Ree. 
veesharman, 6 Cox 7C., C.3h2n) C2) “Ro 
utter and publish an instrument is 
to offer directly by words or actions 
such instrument as good. Wharton 
Cr. L. (10th ed.) § 703 [appr Smith 
v. State, 20 Nebr. 284, 29 NW 923, 
57 AmR 832; Folden v. State, 13 
Nebr. 328, 14 NW 412; Hilsey v- 
State, 47 Ark, 572, 2 SW 3371. 

34 U. S—De Lemos v. U. S., 
Keds .49%,- 336 CCA 6552500 a uSieeve 
Mitchell,.-26 Ei Cass sNo seed csi 
Baldw. 366. 

Iowa.—State v. Bigelow, 101 Iowa 
430, 70 NW 600; State v. Calkins, 
73 Iowa 128, 34 NW 777. 

Ky.—Com. v. Fenwick, 177° Ky. 
685, 198 SW 382, 34, LRA1918B 1189 
fquot Cyex; Whitten v. Com., 1 Kyl 


Mich.—Peo, v. Caton, 25 Mich. 388. 

Minn.—State vy. Wills, 70 Minn, 
403, 73 NW 177. 

Mo.—State v. Horner, 48 Mo. 520. 


Okl.—Wells v. Terr., 1 Okl. Cr. 
469, 473, 98 P 483 [quot Cyc]. 

Tex.—Brooks vy. State, «Crain. To 
Sw_ 507. 

Wash.—State Vix Harding, 20: 
Wash. 556, 56 P 399, 929. 


Hng.—Reg. v. Sharman, 6 Cox C. 
Ge 312. Resi ve Lon 6kCox, 6. (Olt. 

[a] “Publish” synonymous.— 
Johnson v. Com., 90 Ky. 488, 14 SW 
492, 12 KyL 442, 

35. Ark.— Rickman y. State, 135 
Ark. 298, 205 SW T1121 

Del.—State v. Thomas, 29 Del. 195, 
97 A 869. 

Iowa.—State v. Blodgett, 143 Iowa 
578, 121 NW 685, 21 AnnCas 231. 

Ky.—Bates v. Com., 164 ian Eee 
SW_ 765. 

Mich.—Peo. v. Brown, 178 Mich. 
155, 144 NW 477, 


Miss.—Moore v. State, 107 Miss. 
181, 65 S 126. 
Can.—Rex Vo Ginvine. NOL Al tase igs 


324, 

See also infra § 55. \ 

[a] Thus where accused in writ- 
ing and signing a check did not 
commit a forgery, he was not guilty 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ia he 
Bae a 


§§ 51-56] 


thought it was forged.*° However, the uttering of 
a false instrument, with intent to defraud, is an 
offense, although there was lack of evil intent in 
the person who fabricated it.87 One may be guilty 
of uttering an instrument forged by another. It 
is not essential that accused should have been in any 
way implicated in the forgery.®® 

In Louisiana by reason of a misprint in the stat- 
utes, there was created no such offense as ‘‘utter- 
ing’’ a forged instrument;*® but, as the statute 
makes it an offense to ‘‘alter or publish’’ a forged 
instrument, it was held that one might be guilty of 
publication of such an instrument and that the 
presence of the word ‘‘utter’’ in the indictment 
charging the offense might be disregarded as sur- 
plusage.*+ 

[§ 52] B. Uttering or Publishing as Genuine. 
To constitute the offense the instrument must be 
uttered or published as true or genuine.42 But 
while it is essential that the party uttering the 
paper should make false representations as to its 
evenuineness,*® yet for this purpose any assertion 
or declaration by word or act, directly or indirectly, 


of uttering a forged instrument [a] 
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Thus the act of the forger in 
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will be sufficient.*4 

[§ 53] C. Guilty Knowledge. To constitute this 
offense it is essential that the person uttering the 
forged instrument have actual knowledge of its 
falsity.4° It is not sufficient to constitute the of- 
fense that the instrument was forged and that 
accused had passed it,*® or that he had reasonable 
cause to believe it was forged,*? or that he could 
have ascertained that the check was forged if he 
had made reasonable inquiry.*8 

[§ 54] D. Intent to Defraud.*® To constitute 
the offense of uttering or publishing a forged writ- 
ing, it-is also essential that there be an intent to 
defraud.®° It is not an offense to utter a document 
which is merely false if the intent to defraud is 
wanting.6' Under some statutes an intent to de- 
fraud any particular person is not necessary.®2 

[§ 55] E. Efficacy of Instrument to Defraud. 
As in the ease of forgery,®* it is essential that the 
instrument should possess some apparent legal effi- 
cacy as otherwise it would have no tendency to 
defraud.** 


[§ 56] F. Successful Attempt to Defraud Un- 


Cal.—Ex p. Finley, 66 Cal. 262, 5 


when he sold the check to another. 
Rickman v. State, 135 Ark. 298, 205 
SW 711. 

[ob] “Passing” distinguished.— 
Peo. v. Brigham, 2 Mich. 550; State 
VensHorner,) 48) seMo. 5203 9°Coms Vv 
Searle, 2 Binn, (Pa.) 332, 4 AmD 446. 

36. Rex v. Girvin, 10 Alta. L. 324. 

37. In re Toulouse Lautrec, 102 
Fed. 878, 438. CCA 423 Bx p- Finley, 
66 Cal. 262, 5 PB 222. 

38. U. S.—In re Toulouse Lanp- 
trec, 102 Fed. 878, 43 CCA 42. 

Ala.—King v. State, 8 Ala. A. 239, 


62 S 374 
Ark.—Moulton vy. State, 105 Ark. 


502, 152 SW 132. 

Cal. Ex p. Finley, 66 Cal, 262, 5 
PP, 222. 

Del.—State v. Anderson, 24 Del. 
£35) Ue A LOOT. 

Ind.—State v. Fisk, 170 Ind. 166, 
83 NE 995. 


Iowa.—State v. Blodgett, 143 Iowa 
578, 121 NW 685, 21 AnnCas 231. 


Ky.—Lockard Wee OMe eis bey. 22.01, 
8 SW 266, 10 KyL 102. 

La.—State v. Boasso, 38 La. Ann. 
202. 

Mass.—Com. v. Bond, 188 Mass. 


91, 74 NE 293. 

Mo.—State v. Standifer, 209 Mo. 
264, 108 SW 17; State v. Allen, 116 
Mo. 548, 22 SW 792. 

Mont.—State v. Mitton, 37 Mont. 
366, 96 P 926, 127 AmSR 732. 

Tex.—Léslie v. State, (Cr.) 47 SW 
367. 

[a] Under the old common law 
uttering a forged instrument by 
one who did not fabricate it was no 
offense unless some fraud was ac- 
tually perpetrated. Reg. v. Boult, 
2C. & K. 304, 61 ECL 604. 

39. State v. Allen, 116 Mo. 548, 
22 SW 792. 

40. State v. Barrett, 121 La. 1058, 
46 S 1016 (although convinced that 
the word “alter’ was a misprint for 
“utter,” it was powerless to correct 
the error). 

41. State v. Barrett, 121 La. 1058, 
1060, 46 S 1016 [disappr State v. An- 
derson, 30 La. Ann, 557] (“The words 
‘utter’ and ‘publish’ have in law 
nearly the same meaning; hence, it 
is not possible that the joining of 
the two words in an _ indictment 
should vitiate it’’). 

42. State v. Calkins, 73 Iowa 128, 
84 NW $777; State v. Murray, 72 S. 
C. 508, 52 SE 189. See also cases 
supra § 51. 

43. State v. Calkins, 73 Iowa 128, 
34 NW 777. 

44, State v. Calkins, 73 Iowa 128, 
34 NW 777; Jones v. Com., 20 Gratt. 
(Ce) 848; Chahoon vy. Com., 20 
Gratt. (61 Va.) 733. 


attempting to offer forged paper for 
sale and selling it is a sufficient rep- 
resentation of its genuineness. State 
v. Peace 73 Iowa 128, 34 NW 777. 

WiuS:——UseS- eve Carter,. 2505). 
Cae "No. 14,739, 2 Cranch C. C. 243; 
eS Sav. Mitchell, 26 EF. Cas. No. 15,- 
787, Baldw. 366. 

Ala.—Owens v. State, 16 Ala. A. 
413, 78 S 423. 

Ark.—Moulton vy. State, 105 Ark. 
502, 152 SW 132; Maloney v. State, 
91 Ark. 485, 121 SW 728, 730, 134 
AmSR 838, 18 AnnCas 480 [cit Cyc]; 
Breas v. State, 47 Ark. 572, 2 SW 


Cal.—Peo. v. Smith, 103 Cal. 5638, 
STP Ho L6G Peow ve Mitchell, 92. Cal: 
5907-238 bo Ts 

Del.—State v. Anderson, 24 Del. 


135, 74 A 1097. 
Fla.—Harrell v. State, 83 S 922. 
Ga.— Stephens wv. State, 56 Ga. 
604; O’Connell v. State, 55 Ga. 191; 
Couch v. State, 28 Ga. 64; Putnam 
v. State, (A.) 103 SE 191; Raper v. 
State, 16 Ga. A. 121, 84 SE 560. 
Ind.—Miller v. State, 51 Ind. 405. 
Ky.—Montgomery v. Com., 189 Ky. 


306, 224 SW 878; Bates v. Com., 164 
Ky. 1, 174 SW 765. 
Mich.—Carver vy. Peo., 39 Mich. 


786. 

Miss.—Gates v. State, 71 Miss. 874, 
16 S 342. 

Okl.—Wells vy. Terr., 1 Okl. Cr. 
469, 98 P 483. 

Pa.—Com. v. Wyoda, 44 Pa. Super. 
bp2i Com. ve Hallje23iPa. Super. 104; 
Com. v. Searle, 2 Binn. 332, 4 AmD 
446. 

Philippine.—U, S. v. Gomez, 3 
Philippine 436. 

S. C.—State v. Webster, 88 S. C. 
56, 70 SE 422, 32 LRANS 337; State 
v. Murray, 72 S. C. 508, 52 SE 189. 

Va.—Sands v. Com., 20 Gratt. (61 
Va.) 800; Chahoon v. Com., 20 Gratt. 


C61 Vier) e733 = Washi V1) Comyn 6 
Gratt. (57 Va.) 530. 

Can.—Reg. v. Weir, 9 Que. Q. B. 
253; Re Abeel, 7 Ont. L. 327, 3 Ont 
WR 85, 


46. Com. v. Wyoda, 44 Pa. Super. 
552. 

47. Carver v. Peo., 39 Mich. 786. 

48. Putnam v, State, (Ga. A.) 103 
SH 191. 
§ ay Element of forgery see supra 

50: U. S.—U. S. v. Mitchell, 26 F. 
Cas. No. 15,787, Baldw. 366. 

Ark.—Rickman v. State, 135 Ark. 
298, 205 SW 711; Maloney v. State, 
91 Ark, 485, 121 SW 728, 134 AmSR 
83, 18 AnnCas 480; Holloway v. 


State, 90 Ark. 123, 118 SW _ 256; 
Elsey v. State, 47 Ark. 572, 2 SW 
237, 


P2272; 
Fla.—Harrell v. State, 83 S 922. 
Ga.—Stevens v, State, 56 Ga. 604; 

O’Connell v. State, 55 Ga. 191; Couch 

v. State, 28 Ga. 64. 
Iowa.—State v. Williams, 

573, 24 NW 52. 
La.—State v. Hahn, 


66 Iowa 


38 La. Ann. 


169. 
Mass. — Com, ve Goodenough, 
Thaeh Creel3 2: 


Mich.—Peo. v. Caton, 25 Mich. 388. 


Miss.—Gates v. State, 71 Miss. 
874, 16 S 342. 

N. J.—State v. Redstrake, 39 N. J. 
Li. 365. 
ae tee v. State, 29 Oh. St. 

Okl.—Wells v. Terr., 1 Okl. Cr. 
469, 98 P 488. 

Pa.—Com. v. Searle, 2 Binn. 332, 
4 pee 446. 


S. C.—State v. Webster, 88 S. C. 
56, 70 SE 422, 32 LRANS 337; State 
v. Murray, 72 S. C. 508, 52 SE 189. 

Vt.—State v. Wilkins, 17 Vt. 151. 

Va.—Sands v. Com., 20 Gratt. (61 
Va.) 800. 

Eng.—Reg. v. Hill, 8 C. & P. 274, 
34 MCI 130s EREX? Ve elarrish 7 1C.uosne 
428, 32 HCL 690; Reg. v. Hodgson, 
i VCox Gan: 122. Rexr vay iLoldenaea 
Taunt. 334, 127 Reprint 1107. 
Roe Vig CLAS aU ee Ome 

“The gravamen of the offense is 
the guilty intent which accompanies 
the attempt to defraud.’’ Maloney v. 


State, 91 Ark. 485, 489, 121 SW 728, 
730, 134 AmSR 88, 18 AnnCas 480 , 
felt Cy]: 

{a] MTllustration. — Although ac- 


cused had no authority from his 
father to sign checks, if, the fund 
belonging to the family, he hon- 
estly believed he had such au- 
thority, and signed his father’s name 
to a check and later uttered it with- 
out fraudulent intent, he was guilty 
neither of forgery nor of uttering a 


forged instrument. Rickman Vv. 
State, 135 Ark. 298, 205 SW 711. 
bie Re TAbeel 1 SOntas Ln wocien o 
OntWR 85. 

52 Riley v. State, (Tex. Cr.) 44 
SW 498. Compare supra § 18. 

58. See supra § 20. 

54. Ind.—Bittings v. State, 56 
1G el) alDake 

Ky.—Com. v. Cochran, 143 Ky. 
SO. L3t. SNM oad 

La.—State v. Anderson, 30 La. 
Ann. 557. 

Miss.—Moore v. State, 107 Miss. 


181, 65 S 126; State v. Saucier, 102 
Miss. 887, 60 S 3. 

Tex.—Anderson v. State, 20 Tex. 
A, 698, 


ets 4 . the forged instrument is 
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inecessary.°° 


genuine.°® 


diminish the crime.®° 


[§ 57] 


of no apparent legal efficacy, it is, 
in law, no forgery, and in using it 
one will not be guilty of uttering a 
forged writing.’ Com. v. Cochran, 
143 Ky. 807, 809, 1837 SW 521. 

[a] Rule applied.—(1) An indict- 
ment cannot be predicated upon .ut- 
tering of an instrument which has 
been altered in an immaterial part. 
Bittings v. State, 56 Ind. 101. (2) 
The uttering and publishing of a 
forged instrument as true and gen- 
uine, and the procuring it to be re- 
corded by a chancery clerk, would 
not have injured such clerk and is 
not indictable and punishable as for- 
gery aS an injury to him. State v. 
Saucier, 102 Miss. 887, 60 S 3. 


pe Element of forgery sce supra 
§ 21. 
56. U. S—wU. S. vy. 


Nelson, 27 F. 
Cas. No. 15,861, 1 Abb. 135. 
Ark.—Maloney v. State, 91 Ark. 
485, 121 SW 728, 134 AmSR 83, 18 
AnnCas 480. 
Kan—State v; Hob] e194" 92th. 
Mich.—Peo. v. Caton, 25 Mich. 388; 
Peo. v. Brigham, 2 Mich. 550. 


Mo.—State v. Horner, 48 Mo. 520. 
Nebr.—Smith v. State, 20 Nebr. 
284, 29 NW 9238, 57 Am'R 882. 


Pa.—Com. v. Searle, 2 Binn. 332, 
4 AmD 446. 

Va.—Chahoon yv. Com., 20 Gratt. 
(61 Va.) 733: 

57. U. S—uvU. S. v. Nelson, 27 F. 
Cais Nos 15,868, 1 Abb. 1355°U4'S.) ve 


Mitchell, 26 F. Cas. No. 15,787, 
Baldw. 366. 
Ark.—Maloney v. State, 91 Ark. 


485, 121 SW 728, 730, 134 AmSR 83, 
18 AnnCas 480 [cit Cyc]. 
Kan ==State v.-Hobl, 194°" 921; 
State v. Calhoun, 75 Kan. 259, 88 
eon. 
Ky.—Montgomery v. Com., 189 Ky. 
306, 224 SW 878. 


La.—State v. Hahn, 38 La. Ann. 
169. 

Mass.—Com. v. Bond, 188 Mass. 
9159 74° NB 298% Com. (v., Ladd, 15 
Mass. 526; Com. v. Goodenough, 


Thach. Cr. 132. 
Mich.—Peo. v. Caton, 25 Mich. 388; 
Peo. v. Brigham, 2 Mich. 550. 
Mo.—State v. Horner, 48 Mo. 520. 
Nebr.—Smith y. State, 20 Nebr. 
284, 29 NW 923, 57 AmR 832. 
N. J.—State v. Ready, 77 N. J. L. 
329, 72 A 445 [rev on other grounds 
78 N. J. L. 599, 75 A 564, 28 LRANS 


240]. 

Oh.—Hess v. State, 5 Oh, 5, 22 
AmD 767. 

Pa.—State v. Misner, Add. 44; 


‘Com. 


446. 

S. C.—State v. Washington, 1 S. 
Cy Ee 120; 1 Amb 601. 

See also cases supra § 51. 


v. Searle, 2 Binn. 332, 4 AmD 


58. Montgomery v. Com., 189 Ky. 
306, 224 SW 878; and cases supra 
note 57. 

59, state, -vi, Hobl). (Kan) e945 
921; Peo. v. Caton, 25 Mich. 388. See 
also cases supra § 51. 

[a] “Uttering” or “publishing” 


a check consists in presenting it for 
payment, and the act is then done, 
although no money may be obtained. 
State v. Hobl, (Kan.) 194 P 921. 
60. Reg. v. Nisbett, 6 Cox C. C. 


The offense is complete when a false 
instrument is offered by one knowing it is forged 
with representations by word or action that it is 
And it is not essential that the attempt 
to defraud be successful,>7 or that the paper be 
actually accepted as genuine by the party upon whom 
the fraud is attempted to be practice.*® 
thing is to offer it whether it is taken or not.5° 
Nevertheless an acceptance does not take away or 


G. Specific Instances of Uttering and 
Publishing. Passing an instrument, although not in- 
dorsed, is an uttering;*! and so is presenting-an in- 
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are recelved.® 


To utter a 


320; Reg. v. ile Cox Ch Cai2i0.0: 
61. |Ark.—Maloney v. State, 91 
Ark. 485, 121 SW 728, 134 AmSR 83, 
18 AnnCas 480. 
Cal.—Peo. v. Ah Woo, 28 Cal. 205. 
Ga.—Brazil yv. State, 117 Ga. 32, 


43 SE 460. 
Nebr.—Smith v. State, 20 Nebr. 


'284, 29 NW 923, 57 AmR 832. 


Wis.—Lawless v. State, 114 Wis. 
189, 89 NW 891. 
Wyo.—Santolini v. State, 6 Wyo. 


110, 42 P 746, 71 AmSR 906. 
Eng.— Rex Vee WaCISS), av. nee. Fee kL 
[a]. Illustration. — A check, pay- 

able to the order of an alleged payee, 

although not indorsed by him, has 
legal efficacy, and is capable of 
working injury within the law pun- 
ishing the uttering of forged in- 

struments, for one may obtain a 

right or an equitable title to the 

check without a written assignment 
thereof. Maloney v. State, 91 Ark. 

485, 121 SW 728, 1384 AmSR 83, 18 

AnnCas 480. 


oa U. S.—wU. S. v. Long, 30 Fed. 
678. 

Kan.—State v. Hobl, 194 P 921. 

Mich.—FPeo. v. Brigham, 2 Mich. 
550 (forged draft or order for 
money). 

N. H.—State v. Page, Smith 149. 

Tex.—Houston v. State, 59 Tex. 
Cr. 505, 128 SW 618; McConnell vy. 
State, 85 Tex. Cr. 409, 212 SW 498. 

Eng.—Reeg. v. McConnell, 1 CC. & 


K, 371, 47 ECL 371; Rex wv. Arscott, 
6 C. & P. 408, 25 HCL 499. 

[a] €hus one who presents a 
false check to a paying teller, and 
disappears when the teller steps into 
another part of the bank, without 
accepting the check or paying the 
money thereon, and calls an officer, 
is guilty of attempting to pass a 
forged instrument. McConnell v. 
State, Chex! Civy" A.) 212- SW. 498: 

63. Thurmond v. State, 25 Tex. 
A. 366, 8 SW 473; Reg. v. Cooke, 8 


CHi& Pe O82 see BOM 908s Rex "vy, 
Birkett, R. & R. 64. 
64. Perkins v. Peo., 27 Mich. 386. 
Arnold v. State, 71 Ark. 367, 

74 SW 518. 

66. Ala.—Espalla v. State, 108 
Alaie33,719) S82 

Ark.—BElsey v. State, 47 Ark. 572, 
2 SW 337 (dictum). 

Cal.—Peo, v. Baker, 100 Cal. a 
34 P 649, 38 AmSR 276s “Peox ivi 
Driggs, 14 Cal, A. 507, 112 P 577. 

D., C—U. 8. v. Brooks, 3 Mac- 
Arthur 315. 

La.—State v. Stringfellow, 126 La. 
720, 52 S 1002. 

Mich.—Peo. v. Swetland, 77 Mich. 
53, 43 NW 779; Perkins v. Peo., 27 
Mich. 386. 

N. J.—State v. Ready, 77 N. J. L. 
329, 72 A 445 [rev on other grounds 
Danis J. Le 599}°75°A 564, 28 LRANS 


N. Y.—Paige v. Peo., 3 Abb. Dec. 
439, 6 Park, (Cr683. 
Tenn.—Abston v. State, 134 Tenn. 
604, 185 SW 706. 
[1919] 2 West 


Can.—Rex v. X, 
Wkly 998. 

[a] Forged deed.—U. S. v. Brooks, 
10 D. C. 315; Marden v. Dorthy, 160 
N. Y. 39, 54 NE 726, 46 LRA 694 


strument for payment ©? or pledging it.®? 
ing money on a forged instrument is an uttering 
whether or not it is produced at the time payments 
Exhibiting to the county treasurer 
a forged license to teach as 
receive compensation is an uttering.® 
a forged document for record ®* or taking any step 
in a judicial proceeding thereon,®* procuring the 
admission of a forged will to probate,®* presenting 
a spurious prescription to a druggist for intoxicat- 
ing liquor,®® or selling stamps which at the time of 
the sale had been canceled,” is an uttering. Obtain- 
ing credit by means of false receipts is an utter- 


F§§ 56-57 


Collect- 


evidence of a right to 
Presenting 


[aff 12 App. Div. 188, 42 NYS 827]; 
Peo. v. Valentine, 147 App. Div. 31, 
131 NYS 7338 [aff 205 N. Y. 556 mem, 
98 NE i111 mem]; Paige v. Peo., 3 
Abb. Dec. 439, 6 Park. Cr. 683; Ab- 
ston v. State, 134 Tenn. 604, 185 SW 
706. 

[b] Forged lease.—Peo. v. Driggs, 
it 2 Cal PACTS 07 AL aie Orda 


[c] Forged mortgage. — Perkins 
v. Peo., 27 Mich.’ 386. 
{d] Forged will—A tender of a 


will for probate, knowing it to be 
forged, is an ‘uttering thereof, al- 
though the surrogate in that par- 
ticular instance may not have jur- 
isdiction to admit it to probate. The 
proffer of a will, known to be false, 
to an officer who is known to have 
a general power to approve such an 
instrument, and to make it the basis 
for the administration of personal 
estate, is an assertion of the gen- 
uineness of the paper, coupled with 
the intention that someone will be 
defrauded by its probate, and that 
will constitute an uttering. State v. 
Ready, 17  N. L. 3297 72 A 445 
[rev on other grounds 78 N. J. L. 
599, 75 A 564, 28 LRANS 240]. 

67. La.—State v. Stringfellow, 126 


La. 720, 52.S 1002. 
Nebr.—Folden v. State, 13 Nebr. 
a8 14 NW 412, 
Y.—Paige v. Peo., 3 Abb. Dec. 
439, “6 Park. Cr 683 
Oh.—Corbett v. State, 5 Oh, Cir. 


Ct._155, 33) Oh, Cir, Dee. 79F 
Tenn. ’Abston v. State, 134 Tenn. 


604, 185 SW 706. 

Va.—Chahoon vy. Com., 20 Gratt. 
(61 Va.) 733. 

[a] Thus (1) it is an uttering of 


a forged instrument to offer in evi- 
dence in a suit at law or to file with 
the papers in an injunction suit a 
forged deed. Abston v. State, 134 
Tenn. 604, 185 SW 706. (2) The 
forgery of an acceptance of service 
and waiver of citation of accused to 
a petition for divorce was fraudu- 
lently uttered, when it was filed as 
a public record and use made of it 
in obtaining a _ divorce. State v. 
Stringfellow, 126 La. 720, 52 S 1002. 
(3) Bringing suit on-a forged paper 
as counsel, for the purpose of re- 
covering the moneys purporting to 
be due by such paper, amounts in 
law to an uttering or attempting to 
employ such paper as genuine; and 
if the act be done with knowledge 
of the forgery and intent to defraud, 
it constitutes an’ offense, within the 
meaning of Code (1871) CAO SNS 6; 
which punished an attempt to em- 
ploy as true such forged writing, 
knowing it to be forged, Chahoon 
v. Com., 20 Gratt. (61 Va.) 733. 

68. Corbett v. State, 3 Oh. Cir. 
Decree cor 

69, Rex vi X., [1919] 2 WestWkly 
998 (since the coming into force of 
prohibition statutes, the presentation 
of a spurious prescription by one 
knowing that the signature thereto 
is not genuine to a druggist for the 
purpose of his procuring liquor from 
such druggist, is guilty of uttering 
a forged document). 
rie Rex v. Lowden, [1914] 1 K. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 57-61] 


ing, although the person exhibiting them refuses to 
part with the possession thereof out of his hand.74 
So also is a representation that a party to a genuine 
instrument is some other person.’2 A person who 
passes the check of a fictitious party representing 
it to be the check of another is guilty of passing a 
forged instrument.7% 

It is not an uttering, however, to show an instru- 
ment with an intent of raising a false idea of the 
substance of the person exhibiting it,’ or to leave 
a forged instrument sealed up, with the person to 
whom it has been shown, that he might take charge 
of it, as being too valuable to be carried about.7® 
And it has been held that the placing by the holder 
of notes with forged indorsements in the bank where 
they are payable, with direction to the bank officers 
to present for payment and give notice of protest, 
followed by actual presentment and notice, will not 
support a conviction for uttering with inten* to de- 
fraud, if it appears that the holder knew at the 
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_time that both maker and indorser had knowledge 


of the existence and character of the paper.7® The 
uttering of a deed purporting on its face to be ex- 
ecuted by a person as agent of a principal named 
therein is not an offense,’7 although he has no 
authority for such making.*8 If an engraving of 
a forged note is given to a party as a pattern or 
specimen of skill, the party giving it not intending 
that it shall be put in circulation, this is not an 
uttering.79 

[§ 58] H. Forgery and Uttering as Distinct Of- 
fenses. Under the statutes in some jurisdictions 
forgery and the uttering or passing of forged in- 
struments are distinct and separate offenses.8° Un- 
der other statutes the making of a forged instru- | 
ment and the uttering it by the same person as one 
transaction constitute but one offense.8t Again 
forgery and uttering a forged instrument may be 
grades of the same offense.®2 


VIII. HAVING FORGED INSTRUMENT IN POSSESSION 


[§ 59] To constitute the offense of having pos- 
session of a forged instrument with intent to de- 
fraud by uttering,®* it is not necessary that the in- 


strument should have been actually uttered, posses- 
sion thereof with knowledge and guilty intent to 
utter being sufficient.8* - 


IX. DISPOSING OF AND PUTTING AWAY FORGED BANK NOTES 


[§ 60] Under the statute of George II *® and 
similar statutes 8° the intent to defraud a bank con- 
stitutes the offense of feloniously disposing of and 


putting away forged bank notes.87 Giving to a con- 
federate a forged bank note that he may utter 
it is a disposing and putting away thereof.88 


X. PERSONS LIABLE 


[§ 61] A. For Forgery. To render one liable 
for forgery it is not essential that the instrument 
on which the prosecution is based should have been 
made or altered by accused himself.8® He will be 


Venadtords vk ies &. i. )/'9 UNIW 228: 


(BS) Ost 
Reg. v. Moody, 9]|and note 45. 


107, 47 BCL 707; 


See also supra § 7 text 


guilty of the offense if with fraudulent intent he 
procures this to be done by another,®° or where after 
procuring it to be done he utters or publishes it; 
and it is immaterial that the person actually making 


[a]. The offense is complete, al- 
though the person to whom the notes 


Cox C. C. 166; Reg. v. Smith, 9 Cox 79. Rex v. Harris, 7 C. & P. 428,| were disposed of was an agent of 
Cor 62:. tReet ty. lon 167) CoxmiCs 'C.j (32, sH@r: 690. ; the bank to detect utterers and ap- 
i: homas? ase, 2 Hast) PR. C.4934. 80. Ark.—Ball v. State, 48 Ark.| plied to the person to purchase 
72. State v. Farrell, 82 Iowa 553,|94, 2 SW 462. forged notes and had them delivered 
48 NW 940; Reg. v. Nisbett, 6 Cox Iowa.—State v. Blodgett, 1438 Iowa |to him as forged notes for the pur- 
Cc. C. 320; Reg. v. Ricker, 31 N. B.|578, 121 NW _ 685, 21 AnnCas 231; | pose of disposing of them. Rex v. 
Todo State v. McCormack, 56 Iowa 585,| Holden, 2 Taunt 334, 127 Reprint 
‘fa] Thus (1) where accused’s|9 NW 916. ee £1072 
wife and daughter have the same Ky.—Com. v. Miller, 115 SW 234. 88. Rex v. Palmer, 1 B. & P. N. R. 


name, and he procures his daugh- 
ter’s signature to a note which he 
passes as his wife’s, he is guilty 


of uttering and publishing a for- | 627, 18 NW 390. 


La.—State v. Hahn, 
169; State v. Snow, 30 La. Ann. 401. 
Mich.—Peo. v. McMillan, 52 Mich. 


38 La. Ann. | 96, 127 Reprint 395. 
89. Gooden v. State, 55 Ala. 178; 
and cases infra this section. 
Se Aka 


90... Ala.—Koch v. State, 


g v. Farrell, 82 Iowa 553, Mo.—State v. Mills, 146 Mo. 195,/99, 22 S 471; Elmore v. State, 92 Ala. 
eerie (2) So where a person | 47 SW 938. 51, 9 S 600; Gooden v. State, 55 
undertook to secure the name of his Okl.—Wells v. Terr., 1 Okl. Cr. | Ala. 178. 
mother-in-law to two notes, and pro- | 469, 98 P 4838. Ariz.—Terr. v. Barth, 2 Ariz. 319, 
cured his wife to sign them in her State, 40 Tex.|15 P 673. 


maiden name “A. W.,” and took them 
to the party, saying, ‘Here are the 
notes,” a conviction was sustained 
on the ground that when he secured 
his wife’s name to the notes it was 


his intention to use them as_ the 
notes of his mother-in-law. Reg. 
v. Mahony, 6 Cox C. C. 487. 

73. State v. Vineyard, 16 Mont. 


138, 40 P 173; Boswell v. State, 59 
Tex. Cr. 161, 127 -SW 820; Davis v. 
State, 34 Tex. Cr. 117, 29 Sw 478. 

74. Rex v. Shukard, R. & R. 150. 

75. Rex v. Shukard, R. & R. 150. 

7G. State v. Redstrake, 39 N. J. 
L. 365. But compare Peo. v. Ruth- 
bun, 21 Wend. (N. Y.) 509 (the ut- 
tering and publishing of a promissory 
note bearing forged indorsements is 
an offense against the statute of 
forgery, although the passing of the 
note is accompanied with circum- 
stances which would exonerate the 
indorsers, if the indorsements were 
genuine.e If by any possibility the 
indorsers oes be injured, the crime 
is pnerpetrated). 

WA Tstitev. Willson, 28 Minn. 52, 
9, NW 28. 

7g. State v. Willson, 28 Minn. 52, 


j crime of 


Tex.—Lovejoy v. 
Cr. 89, 48 SW 520. 

“The crime of forgery and the 
knowingly uttering a 
forged paper are distinct offenses. 
The same person may be guilty of 
both the forgery and the uttering, 
or one person may commit the for- 
gery and another be guilty of the ut- 


tering.” Com. v. Miller, (Ky.) 115 
SW 234, 236. 

81.. State v. Klugherz, 91 Minn. 
406, 98 NW 99; Frisby v. U. S., 38 


App GD @) 22.37 RANS 96. “See 
also Peo. v. McGlade, 139 Cal. 66, ‘72 
P 600; Peo. v. Smith, 103 Cal, 563, 
37 P 516; Selby v. State, 161 Ind. 
667, 69 NE 463 (all apparently rec- 
ognizing this view). 

82. Lascelles v. State, 90 Ga. 347, 
16 SE 945, 35 AmSR 216; Nally v. 
State, 11 Ga. A. 15, 74 SE 567. 

Degrees of forgery see supra § 50. 

83. See statutory provisions. 

84. State v. Hathhorn, 166 Mo. 
229,65 Sw 756. And see Rex v. 
Rowley. R. & R. 82, 

She eSteib Geo. Tie ls) §. nas 

86. See statutory provisions. 

87. Rex v. Holden, 2 Taunt. 
127 Reprint 1107. 


334, 


Ill— Langdon v. Peo., 133 Ill. 382, 
24 NE 382. 

Ky.—Hughes v. Com., 89 Ky. 227, 
12 SW 269, 11 KyL 424. 

Me.—State v. Shurtliff, 18 Me. 368. 

Mass.—Com. v. Stevens, 10 Mass, 


181. 

Mo.—State v. Rucker, 93 Mo. 88, 
5 SW 609. 

N. Y.—Peo, -v. Tower, 1385 N. Y. 
451, cae ONE Lab. 


Oh.—Gregory v. State, 26 Oh. St. 
610, 20 AmR 774, 

Okl.—Wishard .v. State, 5 Okl. Cr. 
OLO! DLS 2Pe 796: 

Tex.—Peel v. State, 35 Tex. Cr. 
308, 33 SW 541, 60 AmSR 49; Fer- 
guson v. State, 79 Tex. Cr. 641, 187 


Sw 476. 

Va.—Chahoon v. Com., 20 Gratt. 
(61 Vian) Si3i3s 

Eng.—Ree. v. Clifford, 2 C. & K. 
202, 614 ECL 202. 

{a] It is not indispensable to 


show that the name forged is in ac- 
ecused’s own writing. Holdsworth 
vaercomy 6 Keyilue bo. 

91. Koch vy. State, 115 Ala. 99, 22 
S 471; Elmore v. State, 92 Ala. 51, 
9 S 600; Gooden v. State, 55 Ala. 
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or altering the instrument is innocent of any fraud- 
ulent intent.°2 However, it is necessary, it seems, 
that the writing should have been done in accused’s 
presence;°* although it has been held that, to charge 
a person at common law as a principal in the second 
degree, it is not necessary that he be actually 
present and engaged in the act, but that it will be 
sufficient if he was ‘‘constructively’’ present, and 
that he was on guard or in any manner acting in 
concert or aiding and abetting.®* One is also guilty 
of forgery where he procures another to sign the 
latter’s own name, which the former thereafter 
represents to be that of a third person.%® 

A partner cannot be indicted for forgery of an in- 
strument with intent to defraud the copartnership.°® 

A person who is a stockholder in a joint stock 
bank, and who knowingly utters a forged acceptance 
to that bank, cannot be convicted on counts laying 
an intent to defraud another of the stockholders, 
and others.®7 

The degree of aid or assistance given in the for- 
gery of papers with the intent to defraud has been 
held to be unimportant.®® 

Liability as principal. One may be liable as a 
principal who was present knowing of and assenting 
to the commission of a forgery of which he was to 
derive the benefit,°® who directs the forging of an 
instrument and utters it and receives the proceeds 
thereof,! or who was present aiding, inciting, coun- 
tenancing, and encouraging the act of forgery.? 
Also a person who forges an instrument at the re- 
quest and in the presence of another may be guilty 
as principal.? Where several act together with a 
common design to commit forgery, they are prin- 
cipals,* and may be prosecuted as such. Where the 
offense is a misdemeanor ® as at common law? all 
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parties guilty are considered principals.’ 

{[§ 62] B. For Uttering and Publishing. Utter- 
ing, like forgery,® may be effected by means of an 
agent,!° although the agent himself may be inno- 
cent of any guilty intent.11 One who procures an- 
other to utter a forged instrument is as culpable as 
if he had perpetrated the act himself.!? But mere 
delivery to an agent, whether innocent’ or not, with 
intent to have a forged instrument passed as gen- 
uine, is not an uttering so long as the agent has not 
parted with the possession.1? Every person, who is 
present and consenting to the uttering or in any 
way aiding or assisting in doing it or in doing 
any act or thing in concert with the person who 
utters or passes the paper which is connected with 
their common object, is guilty of the offense;'* and 
it has been held that one, who keeps a position 
near the person uttering forged instruments and 
receives the proceeds thereof, is guilty of uttering.1® 
Nevertheless, the party accused of uttering must be 
present when the act is done, privy to it, or aiding, 
consenting, or procuring it to be done.1® 

[§ 63] ©. For Having Forged Instrument in 
Possession with Intent to Utter. It is not essential 
to the conviction of one, charged with unlawfully 
having in his possession a fictitious and counterfeit 
check, knowing it to be forged, and with feloniously 
attempting to utter and pass it, to show that he 
personally affixed the fictitious name to the check.17 
Where there was abundant evidence that two per- 
sons, jointly charged with having in their possession 
a forged instrument with intent to utter, were act- 
ing in concert with a common criminal design, the 
fact that one had the actual physical possession 
of the instrument did not prevent the conviction of 
the other.1§ 2 : 


178; Territory v. Barth, 2 Ariz. 319, 97. State v. Plotner, (Mo.) 222 10. U. S—wU. S. v. Carter, 25 F. 
i EU rONion SW 767; Com. v. Brown, 10 Phila. | Cas. No. 14,739, 2 Cranch C. G. 2438. 
92. Gregory v. State, 26 Oh. St. | (Pa.) 184. Kan.—State v. Calhoun, 75 Kan. 
510, 20 AmR 774; Peel v. State, 35 98. Ur S. v. Osgood, 26 F. Cas. | 259, 88 P 1079. 
Tex. Cr. 308, 38 SW 541, 60 AmSR|No. 15,971a. Mass.—Com, v. Hill, 11 Mass. 136. 
49; Ferguson v. State, 79 Tex. Cr. 99. Com. v. Stevens, 10 Mass. 181. Mo.—State v. Patterson, 20 SW 9. 
641, 187 SW 476; Reg. v. Clifford, 2 1. Terr. v. Barth, 2 Ariz. 319, N. Y.—-Paige v. Peo., 3 Abb. Dec. 
Ce is 202,61 WHOL. 204 15 P 673 439, 6 Park. Cr. 683. 
[a] Thus (1) where A, for the 2. Cudjoe v. State, 12 -Okl. Cr. Oh.—Lindsey v. State, 38 Oh. St. 


purpose of defrauding B, procured 
C, an innocent party, to sign the 
name of B to a promissory note, by 
falsely representing that C was au- 
thorized by B so to do, it was held 
that A was guilty of forgery. Greg- 
ory v. State, 26 Oh. St. 510, 20 AmR 
774. (2) So where one being pres- 
ent at the time procured a person 
living in H county, having the same 
name as aé_person living in M 
county, to sign a bond, intending 
that it should pass as that of the 
person living in the latter county, 
and so passed it, he is guilty of 
forgery, and it makes no difference 
whether the person knew or did not 
know the contents of the bond. Peel 
v. State, 35 Tex. Cr. 308, 33 SW 541, 
60 AmSR 49. 

93. Com. v. Clubb, 17 SW 281, 13 
KyL 416; Chidester v. State, 25 Oh. 

433 


St. ' 

94. Peo. v. Bassford, 3 N. Y. Cr. 
oO tate LOZ IN Yon 640i: 

95. Cal_—Peo. w. Rushing, 130 
Cal, 449, 62 P 742, 80 AmSR 141. 

Iowa.—State v. Farrell, 82 Iowa 
553, 48 NW. 940. } 

Mass.—Com. v. Foster, 114 Mass. 
Sit, 19 AmR 3538. 

Tex.—Peel v. State, 35 Tex. Cr. 
-308, 338 SW 541,,60 AmSR 49. 

Eng.—Reg. v. Mahony, 6 ‘Cox C. 
C. 487; Reg. v. Mitchell, 1 Den. C. C. 
282 note; Parkes’ Case, 2 East P. 
C. 963, 992; Reg. v. Epps, 4 F. & F. 
81 
Phila. 


96. Com. v. Brown, 10 


(Pa.) 184. 


246, 154 P 500, LRAI916F 1251. 

[a] Acts: not constituting, aiding, 
and abetting a forgery.—Where one 
is indicted for forgery, and the evi- 
dence fails to show that accused 
committed‘the forgery, but tends to 
prove that, after the offense had 
been committed, accused performed 
acts in the interest of the forger to 
cover up his forgery, and prevent 
his detection and punishment, such 
acts did not constitute aiding and 
abetting of the forgery. State v. 
Lingafelter, 77 Oh. 523; 883 NE 897. 

3s. Ary v. State, 104 Ark. 212, 148 
Sw 1032. 

4. Ferguson v. State, 79 Tex. Cr. 
641, 187 SW 476; Dillard v. State, 77 
Tex, Crowe USVVe 99) 

[a] When the offense is com- 
mitted by the perpetration of differ- 
ent parts which constitute one en- 
tire whole, it is not necessary that 
the offenders should be together, but 
any act done by either in pursuance 
of the common design inculpates all. 
Hx. po sRorers; sl0y Lex, (AS 6555 738 
AmR, 654; Heard v. State, 9 Tex. A. 
1; Rex v. Bingley, R. & R. 332. 

Couspiracy generally see Conspir- 
acy §§ 17-92. 


5.) Dillard) vo States 77 Lex: -Cr. 
TS RANE EE 

G See infra § 165. 

7. State v. Calvin, R. M, Charlt. 
(Gaya dbl Com biyvie Ray.teo aGray, 
(Mass.) 441; Bothe’s Case, 1 Moore 
ke Bs 667, 12) Reprint 28:27. 


8 See Criminal Law § 101. 
9 See supra § 61. 


507. 

Tex.—Strang. v. State, 32 Tex: Cri 
219, 22 SW 680. 
pet ae anes. Ve Mitchie: eGoxiG@i ne. 

ll. Com. v. Hill, 11 Mass.) 136; 
Rex v. Giles, 1 Moody C. C. 166. 

12. Devere v. State, 5 Oh. Cir. Ct. 
509, 3 Oh. Cir. Dec. 249; Mason v. 
State, 31 Tex. Cr. 306, 20 SW 564: 
Reg. v. Vanderstein, 16 Ir. C. L, 574. 

13. Peo. v. Compton, 123 Cal. 403, 
56 P 44; Reg. v. Heywood, 2 Cc. & K. 
352, 61 HCL 352. 

14  U. S. v. Mitchell, 26 FE. Cas. 
No. 15,787, Baldw. 366; U. S. v. Mor- 
row, 26 F, Cas. No. 15,819, 4 Wash. 
Cy Cues 

15. Com. v. Clune, 162 Mass. 206, 
38 NE 435; Mason y. State, 31 Tex. 
Cr. 306, 20 SW 564. 

16. U. S. v. Mitchell, 26 F. Cas. 
No, 15,787, Baldw. 866; Rex’v. Mor- 
ris, 2 Leach C. C. 1096. 

[a] Necessity of presence.—Those 
who are privy to the uttering of a 
forged note by previous concert with 
the utterer, but who are not present 
at the time of the uttering, cannot 
be indicted as principals, but merely 
aS accessories before the fact. 
Soare’s Case, 2 Hast P. C. 974; Rex 
v. Morris, 2 Leach C. C. 1096; Rex v. 
Stewart, R. & R. 270; Rex v. Bad- 


cockga R,, & Re 186, 

17. State v. Allen, 116 Mo. 548, 
22 SW 792. 

18. State v. Andrews, 71 Wash. 


181, 127 P 1102 (the possession of 
one being the possession of both). 


ean 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 64-65] 


[§ 64] Except where jurisdiction of prosecutions 
for the offense is otherwise controlled by the stat- 
utes or local practice,!® prosecutions for forgery, 
and the kindred. offenses, under state laws, must be 
had in the state courts of the state in which the 
offense was committed,?° and such prosecutions un- 
der the laws of the United States must be tried 
in.the federal courts 2! in the districts in which the 


[§ 65] In the absence of statute providing other- 
wise *° the venue of a prosecution for forgery is 
in the county where the forgery was actually com- 
If a forgery is completed in one county 
accused may be prosecuted in that county, and it 
is immaterial where the first step may have been 
Where a writing is forged, presented to, 
and paid by an agent of the person apparently li- 
able thereon, the offense is consummated,?® although 
the agent sends the instrument to another state and 
obtains credit from his principal there, he having 


mitted.27 


taken.28 


19. See Criminal Law § 176; and 
Statutory provisions. 

[a] In Texas.—(1) By special 
Statutory provisions relating to fbdr- 
gery of land titles and the consti- 
tutionality of which has been af- 
firmed, one who has forged title to 
lands within the state may be prose- 
cuted in the county where the land 
is situated, although the act of for- 
ging the title was consummated in 
another state. Hanks v. State, 13 
Tex. A. 289. (2) And under a stat- 
ute providing that indictments for 
land forgeries may be presented by 
the grand jury of Travis county or 
in the county where the offense was 
committed an indictment presented 
to the district court of Travis 
county charging an offense com- 
mitted in another county gives ju- 
risdiction to such court notwithstand- 
ing the laws which in general con- 
trol the venue in criminal actions. 
Francis v. State, 7 Tex. A. 501. 

[b] Im Virginia, although the of- 
fense charged consists in bringing 
suit on a forged instrument in the 
county and circuit: courts, yet when 
both courts are within the limits of 
the city and defendant lives there, 
the city court may try the offense, 
since it is committed within its jur- 
isdiction. Sands v. Com., 20 Gratt. 
(61 Va.) 800; Chahoon v. Com., 20 
Gratt. (61, Va.) 733. 

[ec] In Canada (1) the quarter 
session which has jurisdiction of of- 
fenses attended with a breach of 
the peace has no jurisdiction to try 
the offense of forgery, ich is not 
an offense of that character. Reg. v. 
McDonald; 31°U. GC) Q,°B.337, ~(2) 
A prisoner charged with forgery 
eannot be brought before a judge 


of the court of the queen’s bench. 


under the Sneedy.Trials Act. Reg. 
v. Scott, 3 Man. 448. 
20.) Kan.— In re Carr, 28 (‘Kan.71- 


Mo.—State v. Shaeffer, 89 Mo. 271, 


1 SW 293. 

Nebr.—Newby v. State, 75 Nebr. 
33, 105 NW 1099. 

N. Y.—Peo. v. Flanders, 18 Johns. 


164. 

Oh.—Lindsey v. State, 38 Oh. St. 
507. 

Tex.—Jessup v. State, 44 Tex. Cr. 
83, 68 SW 988. But compare Ex p. 
Rogers, 10 Tex.*A. 655, 38° AmR 654 
(where a conspiracy to forge title 
to lands in Texas was formed in 
Texas, and one or more overt acts 
were committed there, but the actual 
forgery was committed in Illinois 
by an agent, it was held that the 
courts of Texas had jurisdiction of 
the offense). 


[26 C. J.—59] 
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XII. VENUE 


Uttering. 


[a] A confederate or co-conspira- 
tor in another state may be indicted 
and tried in the state where the of- 
fense was committed. Lindsey v. 
State, 38 Oh. St. 507; Com. v. Har- 
vey, 8 Am. Jur. 69 [cit Ex p. Rogers, 
10 Tex. A. 655, 38 AmR 654] See 
also Peo. v. Adams, 3 Den. 190, 45 
AmD 468 [aff 1 N. Y. 173] (a false 
pretense case, recognizing the rule); 
TxD ROgEers = 10m hex Al 6554) oS 
AmR 654 (where a conspiracy to 
forge title to lands in Texas was 
formed in Texas, and one or more 
overt acts were committed there, 
but the actual forgery was com- 
mitted in Illinois by a co-conspira- 


tor, it was held that the courts of 
Texas had jurisdiction of the of- 
fense). 


21. In re Eno, 54 Fed. 669; U. S. 
v. Britton, 24.F. Cas. No. 14,650, 2 
Mason 464. 

225 JU. eS. Ven Dritton. 24 -RY Vas: 
No. 14,650, 2 Mason 464. 

23. Com. v. Luberg, 94 Pa. 85. 
See also State v. Cross, 101 N. C. 
770, 7 SE 715, 9 AmSR 53 (the fact 
that one who has forged bonds makes 
false entry thereof in the books of a 
national bank, which latter act con- 
stitutes an offense under the laws 
of the United States, does not oust 
the jurisdiction of a state court 
of the offense of forging the 
bonds). 

24. See infra § 65. 

[a] A check made in one state 
and mailed and negotiated in an- 
other is uttered in the latter state. 
Jessup v. State,:-44 Tex. Cr. 83, 68 
Sw 988. 

25. U.. S.-v.-Plympton, 27 BE: Cas. 
No: 165058" 4 Cranch:¢,C. 309° [foll 
Ut Sieve WVitlenta 2 Shee Cash GINO. elGs= 
fitien Woe Craneh.Cr@ac2 96] ¢ 

26. See statutory provisions. 

[a] In Texas (1) forgery may be 
prosecuted in any county where the 
instrument was forged or where it 
was used or passed or attempted to 
be used or passed. Thulemeyer v. 
State, 34 Tex. Cr. 619, 31 SW 659; 
Hocker v. State, 34 Tex. Cr. 359, 30 
Sw 783, 53 AmSR 716; Strang v. 
State, 32 Tex. Cr. 219, 22 SW 680; 
Mason v. State, 32 Tex. Cr. 95, 22 
Sw 144, 408; Meredith v. State, 73 
Tex. Cr, 147, 164 SW 1019. (2) One 
who passes a forged check in a 
county of this state may be prose- 
cuted in that county for forgery, al- 
though the forgery was committed 
in another state where the bank on 
which it purported to be drawn was 


situated. Batte v. State, 57 Tex. Cr. 
125, 122 Sw 561. (3) However, a 
prosecution cannot be had in a 


erimes were committed.2? 
stitute forgery under the laws of the state, the juris- 
diction of the state courts thereof is not ousted by 
the fact that the same acts are also an offense under 
the_laws of the United States.?3 
is that an instrument is uttered where it is received 
and not where it is mailed;?* but there is authority 
to the contrary.?> 
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Where certain acts con- 


The general rule 


authority to make payments, and not acting as 
agent for accused.*° 

An indictment for uttering and pub- 
lishing must be tried in the county where the in- 
strument was uttered or published.*? 
decisions hold that the offense of uttering forged 
paper is complete at the place where the forged in- 
strument is mailed,*? the weight of authority is that 
the offense of uttering and publishing a forged in- 
strument is not complete until the instrument comes 
into the hands of some person other than the ac- 


While some 


county to which a forged instru- 
ment had been sent for collection, 
where no attempt was made to use 
or pass it in that county. for fraudu- 
lent purposes. Carloss v. State, 82 
Tex Cray 195 AOS SW ela. (4) And 
where a party forges an instrument 
and parts with it, and has no fur- 
ther property in or control over it, 
he cannot be prosecuted in some 
other county in which a subsequent 
owner or holder may have passed it. 
Thulemeyer v. State, 34 Tex. Cr. 619, 
31 SW 659. (5) Under another stat- 
ute, providing that forgery may be 
prosecuted in any county where the 
written instrument was forged, and 
that all forgeries concerning or af- 
fecting the title to land may be 
prosecuted in the county where the 
land lies, a mortgage note falsely 
reciting that it was secured by deed 
of trust on certain described prop- 
erty in H county, and which, if 
valid, would give an innocent holder 
for value the right to enforce an 
equitable lien against it, venue was 
properly laid in H county. Pye v. 
State; Tip Mex. Crass 94 5 alba (SW: 


222 

In England, under II Geo. 
IV and I Wm. IV c 66 § 24, forgery 
may be alleged to have been com- 
mitted in the county where the pris- 
oner is in custody. Reg. v. Smythies, 
PI OR ce Less Li llahs Maul IOI UE AMP late-< Nise 
James, 7:C. & BP. 5658; °32 HCL 755, 15 
ERC 1387. 


27. Mass.—Com. v. Parmenter, 5 
Pick. 279. 
N. H.—State v. Forbes, 75 N. H. 


306, 73 A 929, AnnCas1912A 302. 

Oh.—Lindsey v. State, 38 Oh. St. 
507. 

Or.—State v. Swank, 195 P 168. 

Tenn.—Abston v. State, 1384 Tenn. 
604, 185 SW 706. 

28. Devere v. State, 5 Oh. Cir, Ct. 
509, 3 Oh. Cir. Dec. 249. 

[a] The forgery of a note is com- 
mitted in the county in which ac- 
cused signs the fictitious name 
thereto and deposits it in the post 
office, although the note is delivered 
to a person in another county, the 
delivery of the note constituting the 
separate and distinct offense of ut- 


tering the instrument. State v. 
Swank, (Or.) 195 P 168. 

29. In re Carr, 28 Kan, 1. 

30. In re Carr, 28 Kan. 1.” 

81. Lindsey v. State, 38 Oh. St. 
507. 


$2. U.S. v. Plympton, 27 E. ‘Cas. 
Nom ulGi0bs), 4. Graneh C. Co S09 Whe 
S. v. Wright, 28 F. Cas. No. 16,773, 
2-Cranch C. C. 296; Rex’ v. Perkins, 
2 Lew. C. G 150. 
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cused,** notwithstanding the instrument may have 
been forged in another county.*+ 
When committed by an agent, the venue of the 
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offense is in the county or district where the acts 
were done by the agent, without reference to the 
whereabouts of the principal.*° 


XIII. PRELIMINARY PROCEEDINGS * 


[§ 66] If the warrant shows enough to advise 
accused of the offense with which he is charged it 
will be sufficient.37 It is not essential that the 
facts should be as fully set forth in the warrant as 
in an indictment or information.®® A mere clerical 
error in a warrant will not vitiate it,°® nor need it 
aver an intent to defraud.4° Where the offense 
charged is uttering a forged promissory note, and 
the warrant imports knowledge of the forged char- 
acter of the paper, the warrant is not void.4: [f 
a person is examined and committed for trial for 
forgery and the indictment contains counts for ut- 
tering and publishing, the court should quash such 


XIV. INDICTMENT 


[§ 67] A. The Allegations—l. Prosecutions for 
Forgery—a. In General. An indictment is suffi- 
cient in. general if it includes the essential ingre- 
dients of the offense,*7 although inartifically drawn,*® 
or not as specific in the particulars with regard to 
the eriminal act charged as it might be.*® But it 
is defective if it fails to set out the facts constitut- 
ing the offense,®° and to state them so plainly that 
the court may see that the, charge is of that spe- 


33. U. S.—U v. Bickford, 24 | NW 1036. 


counts;42 and a person cannot be convicted on an- 
information for forgery when the complaint on 
which he was examined only charged him with ut- 
tering the forgery.*? If the examining court thinks 
the prisoner guilty, it should remand him without 
discriminating as to the grade of the offense, or 
designating the mode in which it had been com- 
mitted.44 The prosecuting attorney may file an in- 
formation for forgery alone, although the committing 
magistrate found probable cause to believe that ac- 
cused was guilty both of forgery and false pre- 
tenses as charged in the complaint and warrant.*® 


OR INFORMATION 4¢ 


cies which the law has denominated an offense.5t 
Mere matters of evidence should not be alleged.®? 
Ordinarily it is apprehended the indictment should 
allege the time of the commission of the offense,5* 
unless this is made unnecessary by statute.°* If the 
separate parts of an indictment are insufficient no 
additional strength is gained by taking them as a 


whole.®> Where the statute makes it a erime for 
any person to forge a public document, the indict- 
404, 96 NE 156. 


F. Cas. No. 14, bot 4 Blatehf. 337. 
Ala._—_McGuire Vide State. oiGaales 
161; Bishop v. State, 30 Ala. 34. 
Mont.—State v. Hudson, 13 Mont. 
AL Iso) Pare. 9 eA Tb. 
N. Y.—Peo. vy. Rathbun, 21 Wend. 
509. 


Oh.—Lindsey v. State, SomOn ss. 
507. 

Or.—State v. Swank, 195 P 168. 

Pa.—Com. v. Searle, 2 Binn. 332, 4 
AmD 446. Compare Com, v. Fagan, 
2 Pa. Dist. 401, 12. Pa. Co. 613. 

Tenn.—Foute v. State, 15 Lea 712. 

Tex.—Jessup v. State, 44 Tex. Cr. 
83, 68 SW 988. 

‘Me crime of uttering and pub- 
lishing is not complete until the 
paper comes to the hands of some 
one other than the accused, and if 
it be sent by mail for the purpose of 
being there used, the crime is not 
consummated until it is received by 
the person to whom it is to be de- 
livered, It is a fundamental prin- 
ciple that a person is responsible 
eriminally for acts committed by his 
procurement as well as for those 
done in person. The inherent power of 
the state to punish the uttering and 
publication of forged instruments 
within its territorial limits, without 
regard to the place where the for- 
gery was committed, or purpose was 
formed, is essential to the protec- 
tion of her people.” Lindsey v. State, 
88 Oh. St. 507. 


[a] Where an instrument is 
caused to be set in circulation 
abroad with intent to have it pre- 


sented where the forger resides, he 

can be convicted of uttering it at 

the latter place. Reg. v. Taylor, 4 

TEs pean 

34  #McGuire v. State, 37 Ala. 161. 
35. Bishop v. State, 30 Ala. 34; 

Lindsey v. State, 38 Oh. St. 507. 
36. See generally Criminal Law 

§§ .491-635. 

State v. Shaw, 72 Kan. 81, 82 


38. State v. Shaw, 72 Kan. 81, 82 
P 587. But compare Re McCartney, 
8 Man. 367 (the warrant should set 
forth the crime alleged with rea- 
sonable certainty). 

39. Peo. v. Foote, 93 Mich. 38, 52 


49. Haskins v. Ralston, 69 Mich. 
63, 37 NW 45, 18 AmSR 3876; Bogart 
v, Com., 10 Leigh (37 Va.) 693. 

Anderson vy. Wilson, 25 Ont. 
oe 

Mowbray v. Com., 11 Leigh 
(38° “Va.) 643 

43. Peo. v. MeMillen, 52 Mich. 
627, 18 NW 390. 

44, Huffman v. Com., 6 Rand. (27 
Va.) 685. 
caret State v. Hobl, (Kan.) 194,.P 

ify 

46. See generally Indictments and 
Informations [22 Cye 157]. 

{a] Forms of indictments or in- 
formations.—U. S. v. Albert, 45 Fed. 
552; Agee v. State, 113 Ala. 52, 21 
S207; Jones v. State, 50 Ala. 161; 
Thompson vy. State, (Ariz.) 187 P 
579; Peo. v...Gordon, 13 Cal. A. 678, 
110 P 469; Peo. vy. Peterson, 17 Cal. 
A. 734, 121 P 703; McLean v. State, 
3 Ga. A. 660, 60 SE 332; Sharley v. 
State, 54° Ind. 168; State v. Stuart, 
61 Iowa 203, 16 NW 91; Stone v. 
Com., 10 Ky. Op. 670; State v. Bier- 
bauer, 111 Minn. 129, 126 NW 406; 
State v. Greenwood, 76 Minn, 207, 78 
NW 1044, 1117, 76 Minn, 211, 78 
NW 1042, 1117, 77 AmSR 632; State 
We) Bell 202 ceo ALL aL IGS Ware 4: 
State v. Tyree, 201 Mo. 574, 100 SW 
645; State v. Jackson, 90 Mo, 156, 
2 SW 128; State v. Fenly, 
445; In re Terrett, 34 Mont. 325, 86 P 
266; Rosekrans v. Peo., 3 Hun (N. Y.) 
287, 5 Thomps. & C. 467; Peo. v. Her- 
zog, 47 Misc. 50, 93 NYS 357; Holmes 
v. Peo., 15 AbbPr 154; State v. Walk- 
4 N. C. 661; Arnold v. State, 
» Crs ol Oy 178! P sorte uuttrell 
v. State, 85 Tenn. 232, 1 SW 886, 4 
AmSR 760; Roberts v. State, 85 Tex. 
Cr. 196, 211 SW 219; Weber v. State, 


78 Tex. Cr. 268, 180 SW 1082; Ed- 
wards v. State, 52 Tex. Cr. 50, 108 
SW 6738, 126 AmSR 767; Roberts Vv. 


State, (Tex. Cr, A.) 538 SW 864; Les- 
lie v. State, 10 Wyo. 10, 65 P 849, 
69 P..2; Rex. v.:Brewer;))6 C).& +P. 
363, 25 ECL 476. 

47. Ark.—Ary ‘v. State, 276 Ark. 
212; eh SW 1082. 

Cal.— Peo. v. Di Ryana, 8 Cal. A. 
3338, 96 BP 919, 


Ind. —State v. Whiteneck, 176 Ind. 


18 Mo. | 


Ky.—Hughes v. Com., 89 Ky. 227, 
12 SW 269, 11 KyL 424; Holdsworth 
v. Com., 6 KyL 591; Holdsworth v. 
Com:,) 13, Ky. ‘Op.2291. 

Mo.—State v. Paul, 203 Mo. 681, 
102 SW 657; State v. McGinnis, 203 
Mo..' 590; 102. Sw. 479. 

N. Y.—Matter of Van Orden, -32 
Misc. 215, 65 NYS '720: 

Wash.—State v. Thomas, 172 P 650. 

48. Stockslager v. U. S., 116 Fed. 
590, 54 CCA 46; Peo. v. King, 125 
Cal. 369, 58 P 19; State v. White- 
neck, 176 Ind. 404, 96 -NE 156. 

[a] Thus an information is not 
insufficient because it charges the 
forgery of a certain name to a check, 
instead of forgery of the check it- 


seit Peo. v. King, 125 Cal. 369, 58 
49...Thompson v. State, (Ariz.) 
187 BP 579. 


50. Snyder v. Com., 9 Ky. Op. 29. 

51. Mason’s Case, 1 Leach C. C. 
487 [quot State v. Martin, 9 Humphr. 
(Tenn.), -55].)- To. same, effect Uy -S 
v. Corbin, 11 Fed. 238. 

52. Peo. v. McPherson, 6 Cal. A. 
266, 91 P 1098 (as that the person 
whose name was forged to a deed 
was the owner of the property de- 
scribed in the deed at the time of ~ 
the forgery). And see State v. Bier- 
bauer, 111 Minn. 129, 126 NW 406 
(it is not necessary to set out ex- 
trinsic matter concerning the execu- 
tion of the forgery, an allegation 
that accused did utter, dispose of, 
and put off as true being adequate). 

53. See generally Indictments and 
Informations [22 Cye 3218 et seq]. 

54. McGuire v. State, 387 Ala. 161. 

55. Peo. v. Mitchell, 92 Cal. 590, 
28 P 597; State v. Swenson, 13 Ida. 
thse P A379 

[a] Thus an information charg- 
ing that defendant willfully and 
falsely forged and uttered a bank 
check aS true and genuine, ‘with in- 
tent to defraud the said R.;” is 
fatally defective, in that the part 
charging the making of the instru- 
ment failed to allege that it was 
done with intent to defraud another, 
as required by Rev. St. (1887) 
§ 7028. State v. Swensen, 13 Ida. 1, 
Sie! £37.95 ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ne 


§§ 67-68] 


ment is not defective because failing to allege that 
accused is an attorney at law.°® 

‘‘Falsely.’’ While it is perhaps customary to 
use the word ‘‘falsely’’ as descriptive of the act,5? 
it is not indispensable and need not be used where 
the indictment employs terms of equivalent import,>8 
or words of a broader and more extensive signi- 
ficance than the word ‘‘falsely,’’5® or where the 
statute under which the indictment is drawn ex- 
presses the intent constituting the offense and omits 
the word ‘‘falsely.’’ 

“*Feloniously.’’ Where forgery is not a felony, 
it is of course unnecessary to allege that the act 
was ‘‘feloniously’’ committed,*! but, in accordance 
with the general rules,®? if the forgery is a felony 
at common law or made so by statute it is in general 
necessary to allege that the act was committed ‘‘fel- 
oniously.’’ ®* However, some statutes have ex- 
pressly dispensed with the necessity of using the 
word ‘‘feloniously’’ in all indictments for crimes 
which were misdemeanors at common law but which 
were made felonies by statute;®* and in some juris- 
dictions, where the statute defining the offense omits 
the word ‘‘feloniously,’’ it has been held sufficient 
to follow the language of the statute and to omit 

56. State v. Stringfellow, 126 La. 68. 


FORGERY 


Ga.— McCombs y. State, 


[26C.J.] 931 


the use of the word ‘‘feloniously.’’ & 

“‘Unlawfully.’’. Nor is it necessary to add the 
term ‘‘unlawfully’’ since the offense is manifestly 
unlawful.®® ; 

Surplusage. Averments amounting to nothing 
more than surplusage will not vitiate the indict- 
ment.®* ( 

[§ 68] b. Charging Statutory Offenses—(1) In 
General. An indictment based upon a statute in 
order to be sufficient must set forth all the facts 
which are by the statute made ingredients of the 
offense,°* and in so doing should use the language 
of the statute °° or terms which are the exact equi- 
valent thereof,’® it not being necessary that the 
exact laneuage of the statute be employed.71 Never- 
theless if one material word is substituted for an- 
other the indictment is bad,’? unless such word has 
a meaning equivalent to the one used in the stat- 
ute.78 And words of a statute which are descrip- 
tive of an offense, a part of the statutory definition, 
cannot be omitted from any indictment based there- 
on without fatally vitiating such indictment, al- 
though it is otherwise as to the omission of general 
words describing, not the offense, but the writings 
of which forgery may be committed.7* Where a 
109 ; indictment will be fatally defective 


720, 52: S 1002. 

57. Turnipseed v. State, 45 Fla. 
110, 33 S 851. 

58. Peo. v. Mitchell, 92 Cal. 590, 
28 P 597; Turnipseed v. State, (Fla.) 
33S 851. 

59. State v. Dark, 8 Blackf. (Ind.) 
526; State v. McKiernan, 17 Nev. 
224, 30.P 831; 2, Archibold-Cr. Pr. & 
Pl. (8th ed) p *534 note. 

60. Cohen v. Peo., 7 Colo. 274, 3 
P 385. 

61. State v. Murphy, 17 R. I. 698, 
24 A 473, 16 LRA 550. 

62. See Indictments and Informa- 
tions [22 Cyc. 331]. 

63. State v.. Flint, 33 La, Amn. 
1288; State v. Willard, 219 Mo. 721, 
119 SW 416. 

{a] Felonious intent.—If an 
dictment charges the forging as 
having been feloniously done, it is 
not necessary to aver that the in- 
tent was felonious. State v. Tobie, 
141 Mo. 547, 42 SW 1076. 

64. See Indictments and Informa- 
tions [22 Cyc 331]; and Butler v. 
State, 22 Ala. 43. 


65. Cohen v. Peo., 7 Colo. 274, 3 P 
385; Com. vy. Lemon, 37 SW 61, 18 
KyL 480. 

66. 3 Chitty Cr. L. 1042 


67. ..Cal.— Peo. v. Tomalty, 14 Cal. 
AUN 24, MItteiP 513; 

IN; ' Y¥.—=Peo: v. Hoag, 2 Park, Cr. 
6. 

N. C.—State v. Covington, 94 N. 
C. 918, 55 AmR 650; State v. Lamb, 
GbimING 4Gre4 £9. - 

ToeAiky 3d. 


Vt:—State v. McLeran, 
Gant—Ree: v.1,Carson, 14, U. C., C. 


P. 309. 

[a] An allegation (1) contra 
fornam statuti may be rejected as 
surplusage where there is nothing 
in the indictment to show that the 
offense was against any statute. 
Res .vo, Carson,.14 U. ©. (CBee 309. 
(2) When an indictment sets out 
the forged instrument in full, and it 
appears that the forgery is one that 
is punishable at common law, but 
not under the statute under which 
the prisoner is indicted, judgment 
may be pronounced, after conviction, 
for the common-law offense, the con- 
elusion ‘against the statute,’ ete., 
being rejected as surplusage. State 
v. Lamb, 65 , 419. 

[b] Where fraudulent intent is 
not an ingredient of the offense by 
reason of a statute dispensing with 
it, an allegation that the act charged 
as an offense was fraudulently done 
may be rejected as surplusage. Peo. 
v. Tomalty, 14 Cal. A. 224, 111 P 513. 


Ga. .500,. 34 SH. 1023; Johnson v. 
State, 109 Ga. 268, 34 SE 573; Moore 
v. State, 33 Ga. 225; Beall v. State, 
21 Ga. A. 78, 94 SE 74 


Tll.—Klawanski v. Peo., 218. Ill. 
481, 75 NE 1028. 

Ind.—Garmire v. State, 104 Ind. 
444, 4 NE 54. 

Kky.—Mason v. Com., 156 Ky. 493, 


161 SW 229; Com. v. Miller, 115 SW 
234; Com. v. Lee, 37 SW 72, 18 Kyl 
484; Rawlins v. Com., 13 Ky. Op. 
918; Com. v. Martin, 10 Ky. Op. 680. 


eee oe v. Stewart, 4 Mich. 
Minn. — State v. Cody, 65 Minn. 


121,67 NW 798; Benson. v. State,'.5 
Minn. 19. 

Miss. — Harrington v, 54 
Miss. 490. 

Mo.—State v. Plotner, 222 SW 767; 
State v. Washington, 259 Mo. 335, 
168 SW 695; State v. Hesseltine, 130 
Mo. 468, 32 SW 983; State v. Min- 
ton, 116 Mo. 605, 22 SW 808. 

Nev.—State v. McKiernan, 17 Nev. 
224, 30 P 831. 

N. H.—State v. Horan, 64 N, H. 
548, 15 A 20. 

N. C.—State v. Britt, 14 N. C. 122. 
Oh.—Poage v. State, 3 Oh. St. 229. 


State, 


S. C.—State v. Houseal, 4 S. C. L. 
219, 

goon) romdate v. State, 1 Head 
139. 

a.— Powell v. Com., 11 Gratt. 


Vv 
(52. Va.) 822. 
Wis.—Snow v. State, 14 Wis. 479. 
Eng.—Rex v. Donnelly, 1 Moody 
CanCwyass. 

“The offense must be charged as 
defined in the statute, irrespective of 
common law rules of pleading.” 
pao VemUs Sees CADDH CD, <C).230° 

[a] Illustrations.—(1) In an indict- 
ment for forging a check on a bank 
under a statute making it a crime 
to forge any “note or check or draft 
upon a bank or the certificate of de- 
posit of money therein of any bank 
or company authorized by law of 
the United States or any state of 
the United States or any foreign 
government,” an averment that the 
bank upon which the check was 
forged was authorized by the law 
of the United States or of some 
state or foreign government is es- 
sential. Com. v. Lee, 37 SW 72, 18 
KyL 484; Mason v. Com., 156 Ky. 
498, 161 SW 229. (2) Where an in- 
dictment for forging an order for 
goods is based on a statute making 
it an offense to forge an order for 
money or other thing of value, the 


if it fails to allege that the thing 
for: which the order was forged was 
of value. McCombs v. State, 109 Ga. 
500, 34 SH 1023; Johnson v. State, 
109 Ga. 268, 34 SH 573. (3) Under 
Rev. St. [1909] §§ 46438, 4651, an in- 
formation for forgery in the- second 
degree must allege that the insti- 
tution upon which the check alleged 
to have been forged was drawn was 
incorporated and that it was a bank. 
State v. Washington, 259 Mo. 335, 
168 SW. 695. (4) Under a statute 
making it a crime to counterfeit any 
warrant, order, or request for the 
payment of money, or the delivery 
of any property or writing of value, 
an indictment for forging an ap- 
plication for an insurance policy, 
which does not aver in the language 
of the statute that the policy was a 
writing of value, is bad. State. v. 
Horam 64 N; Hi. 548, 15 sAn-20%, 9 (bh) 
An indictment, based on a statute 
denouncing the making of false en- 
tries, with intent to defraud, in the 
books of a corporation to be de- 
livered or with intent to be delivered 
to some person dealing with the cor- 
poration, is defective if it fails to 
allege that the bank intended to de- 
liver the book to any person or kept 
a book for that purpose. State v. 
Plotner, (Mo.) 222 SW 767. 


69. See infra § 69; and cases infra 
note 70 

70. Ind.—Garmire v. State, 104 
Ind. 444, 4 NE 54; State v. Miller, 98 
Ind, 70. 

Ky.—Moore v. Com., 92 Ky. 630, 
18 SW 833, 13 KyL 738. 

Miss.— Harrington v. State, 54 
Miss. 490. 


Mo.—State v. Watson, 65 Mo. 115. 
Oh.—Poage v. State, 3 Oh. St. 229. 


Ao an eh noaale v. State, 1 Head 
71. See cases supra note 70; and 
Indictments and Informations [22 
Cye 336]. 
72.. Harrington v. State, 54 Miss. 


490 (the use of the word “willingly” 
in the indictment instead of the 
word “wittingly’” found in the stat- 
ute renders the indictment fatally 
defective). 


To... ECO Var Dereill i830" Cal. 120, 
65 P 303; Peo. v. Ah Woo, 28 Cal. 
205; Com. v. Phipps, 16 Phila. (Pa.) 
4 ROxa Vie HLSWOPrth, sa Hast. be. ses 
986. 

74, State v. Hesseltine, 130 Mo. 
468, 32 SW 983; Peo. v. Wilber, 4 
Pank tre rCN: Y¥a)a9: 

75. Powell v. Com., 11 Gratt. (52 
Va.) 822. : 


932 [260.J.] 


statute uses words in the alternative, it is not neces- 
sary that such words should be used in the con- 
junctive form in the indictment.”® 
which has been based upon, but is defective under, 
one statute may be good under another statute.” 

Following Language of Statute. 
It is a general rule that if an indictment, is based 
upon a statute, it is sufficient if it follows the word- 
ing thereof,’ it being unnecessary to supplement 
the recitals of the statute by additional statements 
The rule, however, is subject to the qual- 
ification that, unless the words of the statute of 
themselves fully, directly, and expressly, 
any uncertainty or ambiguity, set forth all the ele- 
ments necessary to constitute the offense intended 
to be punished, an indictment charging the offense 
in the laneuage of the statute will be insufficient ;°° 
and the fact that the statute in question read in 
the light of the common law and of other statutes 
on the like matter enables the court to infer the 
intent of the legislature does not dispense with the 


[§ 69] (2) 


of facts.”® 


76. State v. Adamson, 43 Minn. 
196, 45° NW 152. See also Indict- 
ments and Informations [22 Cyc 


338 

ae 7 eet Oa! 8 

igs 

"EWS: Ue. See ve Britton, 10/7 
We Sy 655,02 SCt bilge 27" ed. 520) 
Ute St var Carlin lbs, Sumoll, 20. Ta. 
ed. 1135; U. S. v. Jolly, 37 Fed. 108. 

Ala.—Horton v. State, 53 Ala. 488. 

Ark.—Finn v. State, 127 Ark. 204, 
191 SW 899. y 

Cal.—Peo, v. Eppinger, 105 Cal. 
36, 38 P 538; Peo. v. Harrold, 84,Cal. 


State v. Houseal, 


567, 24 P 106; Peo. v. Todd, 77 Cal. 
464, 19 P 883. 

Colo.—Cohen v. Peo., 7 Colo. 274, 
Bh FEBS a95 

Ga.— Travis v. State, 83 Ga. 372, 


9 SE 1063; Curtis v. State, 16 Ga. A. 
678, 85 SE 980. 

Til.— Peo. v. Cotton, 250 Ill. 338, 
95 NE 2838. 

Ind.—State v. Miller, 98 Ind. 70. 

Kan.—State v. Gavigan, 36 Ian. 
322, 13 P 554; State v. Foster, 30 


Kan. BOR ae 628 
Ky.— Pldridge ive Com., 54 SW 7, 
Alexander, 113 La. 


21 cyt 1088. 
State v. Stephen, 45 


La.—State v. 
WPA Bi. Foie alake 

12) .S' 8835 State v. 
476, 2 S 406; 


la. Ann. 702; 
Tisdale, 39 La, Ann. 
State v. Boasso, 38 La. Ann. 202. 


Md.—Lyman v. State, 136 Md. 40, 
109 A 548, 9 ALR 401. 

Mich.—Peo. v. Van Alstine, 57 
Mich, 69, 23 NW 594. 

Miss.—Harrington vy. State, 54 
Miss. 490. 


Mo.—State v. Stegner, 276 Mo. 427, 
207 SW 826; State v. Rowien, 114 
Mo. 626, 21 SW 729; State v. Rucker, 
93 Mo. 88, 5 SW 609; State v. Fisher, 
65 Mo. 437; State v. Watson, 65 Mo. 
LTS; 

Nev.—State v. Raymond, 34 Nev. 
198, 117 P 17; State v. McKiernan, 
17 Nev: 224, 30 P 881. 

N. J.—West v. State, 22 N. J. L. 
212. 

N. Y.—Peo. v. Williams, 149 N. Y. 
1, 43 NE 407; Peo. v. Hoyt, 145 App. 
Div. 695, 130 NYS 505 [aff 205 N. Y. 
533 mem, 98 NE 1110 mem]; Peo. v. 
Alderdice, 120 App. Div. 368, 105 
NYS 3895; Holmes v. Peo., 15 AbbPr 
154; Peo. v. Rynders, 12 Wend. 425. 

N. C.—State v. Gardiner, 23 N. C. 
27; State v. Morgan, 19 N. C. 348. 

Oh.—Poage v. State, 3 Oh. St. 229. 

Or.—State v. Swank, 195 P 168. 

S. C.—State v. Foster, 14S. Cc L. 
442. 

Tenn.—Croxdale v. State, 1 Head 
139. 

Tex.—McGee v. State, 62 Tex. Cr. 
358, 137 SW ae Labbaite v. State, 
Gr Dexa 320: 

Va. eer ns v. Com., 6 Rand. (27 
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RO Se 
Making. 


An indictment 


without 


Va.) 685. 

79. State v. Alexander, 
Tale Oi) NS) tLe 

[a] The statutory form may be 
followed in the indictment. Ander- 
son v. State, 65 Ala. 553; Sims v. 
State, 155 Ala. 96, 46 S 493; New- 
sum v. State, 10 Ala. A. 124, 65 S 
87; State v. Swank, (Or.) 195 P 168. 

80) Ui Sze Carll S05 sUe Si 615 
26 L. ed. 1135; State v. Gavigan, 36 
Kan, 322, 138 P 554; State v. Foster, 
30 Kan. 365, 2 P 628. 

“Though, as a general rule, it is 
sufficient to charge a statutory of- 
fence in the words of the statute, 
yet this rule does not apply where 
there are, in the language of the 
statute, no sufficient words to de- 
fine any offence.” Harrington v. 
State, 54 Miss. 490, 494. 

Slee). coma Carll 10b. WiaSanod a. 
26 L. ed. 1135; Com. v. Dubinsky, 36 
Pa. Co, 409. 


82. Ala.— Everage v. State, 14 
Ala, A. 106, 71 S983: 

Cal.—Peo. v. Mitchell, 92 Cal. 590, 
28.P 597. 

Fla.—-King v. State, 43 Fla. 211, 31 
S 254, 

Ga.—Aiken v. State, 90 Ga. 452, 
16 SE 206. 

Minn.—State v. Greenwood, 76 
Minin Seal 8. INV.  LOae a Ae sens 
AmSR 632. 


N. Y.—Peo. v. Alderdice, 120 App. 
Div. 368, 105 NYS 395. 
Tex.—Webb v. State, 39 Tex. Cr. 


534, 47 SW 356; Cagle v, State, 39 
Tex. Cr. 109, 44:.SW 1097. 
{a] The word “forged” implies 


false making to the full extent as if 
it were expressed, Peo. v. Mitchell, 
925 Cal oOnnesm eo oT. 

[b] Forgery of person’s name.— 
An averment in an indictment that 
accused forged the name of a cer- 
tain person as grantor in a war- 
ranty deed was equivalent to an 
averment that he “forged” the deed. 


ee Vv. State, (Ga.) 103 SE 
[c] Use of word as determining 


statute under which indictment 
drawn.—Where an information al- 
leges the specific acts constituting 
an offense under a statute imposing 
a penalty for the commission of 
such -acts the mere fact that the 
word “forgery” is used in the in- 
formation does not make the charge 
one under another statute defining 
forgery and not including the acts 
mentioned in the first-named stat- 
ute.) (Peo. vi Eppinger; 1105 Cal/ 9361, 
39 bP o3d. 

{d] Designating an offense as 
“forgery,” if inaccurate, is imma- 
terial if the offense is sufficiently 
charged. Aiken vy. State, 90 Ga. 452, 
16 SE 206. 


sufficiently averred by 
‘‘forged,’’ 8? or that it was ‘‘falsely made’’ 
employing the word ‘‘forged’’ in the pleading;** and 
it is not necessary to set out the particular acts of 
which it consisted ;8* but the view has been taken 
that statements of this character are nothing more 
than legal conclusions and that the particular acts 
must be set out.®° 
instrument, he may be charged with the forgery of 
the entire instrument,®°® although it is said to be 
more usual to state at least in one count the par- 
ticular alteration charged as criminal.§* 
has procured another to do the act,®® or has aided 
therein,®® he may be charged with doing the act 
himself. If he is charged with procuring °° or aid- 
ing *! the forgery, it is not necessary to set forth 
whom he procured oy aided. An indictment is in- 


113 La. 
! 
Ark. 516, 36 SW_ 947. 


[§§ 68-70 


necessity of alleging:in the indictment all the facts 
necessary to bring the case within that intent.§+ 

Particular Averments—(1) As to 
The making of the false instrument is 


it was 
without 


charging that 


If accused has altered a genuine 


If aceused 


83. State v. Alexander, 113 la. 
TATE STIS ecaele 
84. Ark.—Bennett vy. State, 62 


La.—State v. Wingard, 40 La. Ann, 
W335 (OLS) DA. 


Mich.— Peo. v. Van Alstine, 57 
Mich. 69, 23 NW 594. 

Minn.—State v. Greenwood, 76 
Minn. » 2117 782 IN We V0825. Tahiti 
AmSR 632. 


N. Y.—Peo. v. Alderdice, (120 App. 
Div. 368, 105 NYS 395. 

[a] Rule applied.—It is unneces- 
sary to state that the instrument in 
question was forged by defendant 
by subscribing the name of another 
to the same without authority or by 
falsely signing the name of the per- 
son who is alleged to have taken the 


acknowledgment thereof. Peo. ve 
Alderdice, 120 App. Div. 368, 105 
NYS: 395. 

SS. <Com. Vv" Williams) = f3)) Busk 
(Ky.) 267; Stowers v. Com., 12 Bush 
(Ky.) 342; Com. v. Martin, 1 KyL 
279. 

86. Cal—Peo. v. Brotherton, 47 
Cale 388 
Deas ee v. Marvels, 2 Harr. 
6 ee hoe v. State, 56 Ind. 

Iowa.—State v. Maxwell, 47 Iowa 
454. 


Me.—State v. Flye, 26 Me. 312. 


Mass.—Com. vi Boutwell, 129 
Mass. 124; Com. v. Butterick, 100 
ane: 12; Com. v. Woods, 10 Gray 


Mo.—State v. Eaton, 166 Mo. 575, 
66 SW 539. 

N. C.—State v. Weaver, 35 N. C. 
491; State v. Gardnier, 23 N. C. 27. 

Or.—State v. Frasier, 94 Or. 90, 
180 P 520 [den 184-P 848] [eit ook 

S. C.—State v. Floyd, 36 S. Cc. 
58, 58 AmD 689. 

Eng.—Elsworth’s Case, 2 Hast P. 
C. 986. 

Can.—Reg. v. Deegan, 6 Man. 81. 

[a]. Thus an indictment charging 
defendant with the forgery of an 
accountable receipt for money was 
sustained by proof that he inserted 
additional words and figures in a 
genuine receipt for money, by which 
the original amount was increased. 
Com. v. Boutwell, 129 Mass. 124, 

87. 3 Chitty Cr. Li. 1042; State vi 
Bryant l. INGE 323 

88. Eldridge v. Com., 54 SW 7%, 
21 KyL 1088; State v. Morton, 27 Vt. 
310, 65 AmD 201. See supra § 61. 

89. State v. Morton, 27 Vt. 310, 65 
AmD 201. See supra § 61. 

90. Huffman v, Com., 6 Rand. (27 
Va.) 685. 

91. Huffman v. Com., 6 Rand. (27 
Va.) 685; Com. v. Ervin, 2 Va. Cas. 
(4 Va.) 337. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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§§ 70-74] 


sufficient which only charges an intention to forge,®? 
or which does not charge that the making or alter- 
ation was without authority.% 

[§ 71] (2) As to Alteration—(a) In General. 
Where the alteration of a genuine instrument ig 
charged, the indictment must clearly set forth the 
alteration alleged,®* with the proper averments 
showing the alteration of a material part thereof ;%° 
and an indictment, defective in this regard, will be 
quashed on motion.®* If the instrument is one given 
by accused, the alteration must be charged to have 
been made after such instrument was circulated,” 
and the instrument as altered must then be set out 
in words and figures.°8 If the alteration consists 
in the insertion of words, their position must be 
distinctly set forth,9® otherwise they will be pre- 
sumed to have been placed after the signature, in 
which ease they could deceive no one. If the in- 
dictment relates to more than one instrument, only 
one of which is alleged to have been altered, the 
particular instrument altered must be designated.2 
An allegation of the substitution of three letters in 
a word is supported by evidence of the substitution 
of only two of them.* If the forgery consists of 
an erasure, the technical term ‘‘forge or counter- 
feit’’ must be used.® 

Use of the word ‘‘alter.’’ Since indictments should 
generally follow the language of the statute,® if 
the word ‘‘alter’’ appears therein the indictment 
should employ that term,’ and this method of chare- 
ing the offense has been held sufficient even where 


92. Hicken v. State, 96 Ga. 759,) 95. 
22S 229s) DOLs Vac Om, gency. Op. 


eI FORGERY 


Ind.—Kahn v. State, 
168; Bittings ‘v. State, 


[26C.J. 933 


the word ‘‘alter’’ did not appear in the statute.’ 

[§ 72]. (b) Of Records or Books of Account, 
Indictments for making false entries in records ® or 
books of account? are sufficient if the offense is 
plainly and substantially set forth. The particular 
entries altered or falsely made must be set out,! 
although a copy of the record need not be given,}2 
nor is it necessary to state that the record was in 
the custody of aecused.!3 

[§ 73] (3) As to Guilty Knowledge.4 The gen- 
eral rule is that an indictment for forgery need 
not charge that the act was committed ‘‘knowing- 
ly.’?15 The statement of the act itself necessarily 
includes a knowledge of the illegality thereof.1* But 
if guilty knowledge is a part of the definition of the 
offense contained in the statute it should be 
averred.17 An indictment, which charges that ac- 
cused ‘‘did feloniously and falsely forge’’ a check, 
sufficiently charges that he knew the false and 
forged character of the check.18 And an informa- 
tion which charges that accused willfully and with 
intent to cheat and defraud made a check payable 
to himself and signed the name of another, well 
knowing that the name of such other was forged, 
sufficiently shows that the forgery was ‘‘knowing- 
ly’’ committed.!® 

[§ 74] (4) As to Intent to Defraud—(a) In 
General. Since intent to defraud is a vital element 
of the offense,?° the indictment or information must 
allege an intent to defraud,?! except where the 
statute on which the prosecution is based dispenses 


58 Ind. | 347, 184 P 734 (information charging 
56 Ind. 101.|that accused with intent to defraud 
a company authorized to do business 
in the state, falsely altered an en- 
its book of accounts, com- 
monly known as a passbook of de- 
posits by it in a national bank, de- 
scribing entry as originally made 
and as altered, whereby a pecuniary 


“SW 225. 


TAD Kan.—State v. McNaspy, 58 Kan. 
93. Com. v. Bowman, 96 Ky. 40,/ 691, 50 P 895, 38 LRA 756, 
27 SW 816, 16 KyL 222; Smith v. La.—State v. Means, 47 La. Ann.|try in 
Com., 10 Ky. Op. 349. TH obse ls) Subdds 
94. Ark.—Quertermous v. State, Minn.—State v. Riebe, 27 Minn. 
114 Ark. 452, 170 SW 225. 35,27 2N Wi © 262. 
Cal.—Peo. v. Thornburgh, 4 Cal. Mo.—State v. Fisher, 58 Mo. 256. 
AMES Ser Ol ea aot. N. H.—State v. Bryant, 17 N. H. 
Ind.—Kahn v. State, 58 Ind. 168; | 323. 


Bittings v. State, 56 Ind. 101. 


Kan.—State v. McNaspy, 58 Kan. 
691, 50 P 895, 38 LRA 756. 

La.—State v. Means, 47 La, Ann. 
1535, 18 S 514. ; / 

Minn.—State v. Riebe, 27 Minn. 
315, 7 NW 262. 

Mo.—State v. Fisher, 58 Mo. 256. 

Mont.—State v. Mitten, 36 Mont. 


876) 379,92 P 969) [eit Cyel. 

N. H.—State v. Bryant, 17 N. H. 
323. 

Oln——_Cosner ty. State, Oh: Cir, 
GEN] S.a97% 

Tex.—State v. Knippa, 29 Tex. 295, 

Vt.—State v. Rowley, Brayt. 76. 

[a] Reason for rule.—The reason 
is that not every alteration of an in- 
strument amounts to a forgery. In 
order that an alteration may con- 
stitute forgery,it is essential that 
it be material. State v. Mitten, 36 
Mont. 376, 92 P 969. 

[b] Thus (1) where the forgery of 
an indorsement is relied upon to con- 
stitute the offense, it must be so 
charged in the information. Peo. v. 
Thornburgh, 4 Cal. A. 38, 87 P 234; 


- Cosner v. State, 1 Oh. Cir. Ct. N.S. 197. 


(2) In a prosecution for forgery in 
altering the indorsement of an ad- 
ministrator upon a claim presented 
against the estate, so as to show an 
allowance instead of a disallowance, 
the indictment, which stated the 
nature of the claim and set forth in 
extenso the indorsement, showing 
the alteration, was sufficient. Quer- 
termous v. State, 114 Ark. 452, 170 
(3) In an information for 
forging the name of the owner of 
a travelers’ check by writing his 
name on the face thereof, essential 
to give it currency, such act was 
properly described as an “indorse- 
ment” of the check. Peo. v. Prather, 
Calan Vol,» 139. Ps-664. 


76. 
( 


Tex.—State v. Knippa, 29 Tex. 295, 
[a] An indictment for altering 
an accountable receipt for money, So 
as to give it the form of a promis- 
sory note, must state or show what 
the obligation of the receipt was, 


so that it may appear that the legal } 


effect of it has been changed by 
the alteration. State v. Riebe, 27 
Minn. 315, 7 NW 262. 

96. State v. Fisher, 58 Mo. 256. 
97. State v. Greenlee, 12 N. C. 
523. ' 

98. State v. McNaspy, 58 Kan. 
691, 50 P 895, 38 LRA 756; State v. 
Bryant, 17 N. H. 323; Eranklin ¥V. 
State, (Tex. Cr. A.) 78 SW 934. 

99. State v. Bryant, 17 N. H. 323; 
Overly v. State, 34 Tex. Cr. 500, 31 
SW 3877. 

1. Com. v. McKee, Add. (Pa.) 33. 

2. Com. v. McKee, Add. (Pa.) 33. 
See also supra § 20. 

3. State v. Millmer, 131 Mo. 432, 
33 SW 15. 

4 State v. Rowley, Brayt. 
6. 

5. Ua Sy val Watkins, 28 Cas. 
No; +16;649; (3 (Cranch C—Cy 441. 

6. See supra §§ 68, 69. 

7, 2 Bishop New Cr. Proc. § 426; 
Elsworth’s Case, 2 East P. C. 986. 

8. Elsworth’s Case, 2 East P. C. 
986 (an indictment on 2 Geo. II. ec 25 
§ 1, charging that the prisoner fe- 
loniously altered a bill of exchange 
“py falsely making, forging, and 
adding” a cipher, etc., was held good, 
although the words of the statute 
were “if any person shall falsely 
make, forge, or counterfeit,’ etc.). 

9. State v. Van Auken, 98 Iowa 
674, 68 NW 454; Phelps v. Peo., 72 
N. Y. 365 [aff 6 Hun 428]; McCon- 
nell v. Kennedy, 29 S. C. 180, 7 SE 


10. State v. Kennedy, 105 Kan, 


(Vt.) | 


obligation of bank purported to be 
created and effected sufficiently 
charged forgery in the third degree, 
as defined in Crimes Act § 185). 


11..--Peo: v; Palmer,—63 Cal. “615; 
Harrington v. State, 54 Miss. 490. 

12% Peo: sv. O’Brien, 96'Caly iii, 
sl P45. 

135 Peo. ‘v..O’Brien, 96 CalyAys, 
Sle 40) 


15.6 Com. va shissler om iehilas 
(Pa.), 587; Morris’ v.- ‘State, 17 Tex! 


A. 660; Reg. v. Bowen, 1 C. & K. 
501, 47 ECL 501. 

16. Com. vy. Shissler, 9 Phila. 
(Pa.) 587. 

17. Com. v. Shissler, 9 Phila. 
(Pa.) 587%. See generally Indict- 
Se heae and Informations [22 Cyc 

18. State v. Kruger, 34 Nev. 302, 
122 P 483: 

v. Okomoto, 26 Cal. A. 


19. Peo: 

568, 147, P 598. 

20. See supra § 17. 

21. U. S:—U. SS. v.. Carll, 1105. 
S; 614, 26 0. ed 1135" U.S) ve Jolly; 
37 Fed. 108; U.S. v, Shellmire, 27 f; 
Cast No, W672i Baldwars 7 0ncU MSE 
v. Lawrence, 26 F. Cas. No. 15,572, 13 
Blatchf., 211. 

Ala.—Jones v. State, 50 Ala. 161; 
State v. Givens, 5 Ala. 747. 

Cal.—Peo. v. Turner, 113 Cal. 278, 
45 P 331; Peo. v. Smith, 103 Cal. 563, 
34 P, 516s. Peo. Vv. lohisi 7 Cally Uns 
rep. Cas. 150, 72 P 838; Peo. v. Mit- 
ehell; 92-Cali 590) 28. PB) 597: Carl vs 
McDougall, (A.) 184 P 885. \ 

Del.—State v. Thomas, 29 Del. 1$5, 
97 A 869; State v. Anderson, 24 Del. 
135, 74 A 1097; State v. Hegeman, 
18 Del. 148, 44 A 623. 

Fla.—Hawkins v, State, 28 Fla. 
366, 9) Si: (652. 

Ga.—Gibson v. State, 79 Ga. 344, 6 
SE 76; Williams v. State, 51 Ga, 535; 
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with the intent to defraud as an element of the 
offense,?? or expressly provides that it shall not be 
necessary to allege an intent to defraud,?* or is 
silent as to the intent with which the act shall be 
done,2* although there is authority in conflict with 
Where both forgery and 
uttering are charged, but the uttering only is al- 
intent to defraud, the 
omission of such an allegation as to the forgery 


this last proposition.?® 
leged to have been with 
is fatal.?6 


‘[§ 75]  (b) 
Was Intended to Defraud—aa. 


Phillips v. State, 17 Ga. 459; Beall 
v. State, 21 Ga. A. 73, 94 SE 74, 


Ida.—State v. Swensen, 13 iday A, 
Siese) 73:79). 

Tll.— Cross v. Peo., 47 Ill. 152, 95 
AmD 474. 

Ind.—Billings v. State, 107 Ind. 54, 
6 NE 914, 7 NE 763, 57 AmR 177; 
Shinn v. State, 57 Ind. 144. 

Iowa.—State v. Maxwell, 47 Iowa 
454. 

Kan.—State v. Gavigan, 36 Kan. 


B22sso ee ona: 

Ky.—Moore v. Com., 92 Ky. 630, 18 
SW 833, 13 KyL 738; Miles v. Com., 
8 Ky. Op. 385, 

La.—State v. Adams, 39 la. Ann. 
238, 1 S 455; State v. Boasso, 38 La. 
Ann, 202; State v. Maas, 37 La. Ann. 
292; State v. Foster, 32 La, Ann, 34; 
State v. Nelson, 28 La. Ann. 46. 

Me.—Rounds v. 
A 673; State v. Kimball, 50 Me. 409. 

Mass.—Com, v. Brown, 147 Mass. 


585, 18 NE 587, 9 AmSR> 736, 1 
LRA 620; Com. v. Butterick, 100 
Mass. 17; Com. v. Ladd, 15 Mass, 
526. 

Mich.—Peo, v. Van Alstine, 57 
Mich. 69, 23 NW 594. 


Minn.—State v. Adamson, 43 Minn. 
196, 45 NW 152. 

Miss.—Harrington v. State, 54 
Miss. 490; Cunningham v. State, 49 
Miss. 685 

. Mo.—State v. Cordray, 200 Mo. 29, 
98 SW 1, 9 AnnCas 1110; State v. 
jGullette, 121 Mo. 447, 26 SW. 354; 
‘State v. Taylor, 117 Mo. 181, 22 Sw 
1108; State v. Rowien, 114 Mo. 626, 
21 Sw 729; State v. Warren, 109 Mo, 
430, 19 SW 191, 32 AmSR 681; State 
v. Rucker, 93 Mo. 88, 5 SW 609; State 
v. Jackson, 89 Mo. 561, 1 SW 760; 
State v. Yerger, 86 Mo, 3838; State v. 
Phillips, 78 Mo. 49. 

N. J.—West v. State, 22 N. J. L. 

2D nalNise, 6 


212. 

N. Y.—Noakes v. Peo., 
880; Harris | v..\ Peo: 29) (Barbs | 664; 
Paige v. Peo., 3 Abb. Dee. 4389, 6 


Park. Cr. 683; Peo. v. Martin, 2 N. Y.. 


Crsoeb ll 

N. C.—State v.. Hall, 108 N-C. 776, 
13 SE 189; State v. Cross, 101 N. C. 
770, 7 SE 715, 9 AmSR 538; State v. 
Weaver, 94 N, C. 836, 55 AmR 647; 
State v. Hastings, 86 N. C. 596; State 
v. Leak, 80 N. GC. 408. 

Oh.—Drake v. State, 19 Oh. St. 
211; Turpin v. State, 19 Oh. ‘St. 540; 
Fouts v. State, 8 Oh. St. 98; Barnum 
v. State, 15 Oh. St. dale (pee 2) AmD 601. 

Or.—State v. Lurch, 12 Or. 104, 6 
P 411, 

Pa.—McClure v. Com., 86 Pa. 353; 
Com. v. Mulholland, 12 Phila. 608. 

Tenn.—State v. Haynes, 6 Coldw. 
550; Snell v. State, 2 Humphr. 347. 

Tex.—Westbrook v. State, 23 Tex. 
A. 401, 5 SW 248; Labbaite v. State, 
6 Hex. A. 257. 

Vt.—State v. Shelters, 51 Vt. 102, 
31 AmR 679, 

Wash.—State v. McGuff, 177 P 316. 

W. Va.—State v. Tingler, 32 W. 
Va. 546, 9 SE 935, 25 AmSR 830; 
State v. Koontz, 31 W. Va. 127, 5 SE 
328; State v. Henderson, 29 W. Va. 
147, 1 SH 225. 

Eng.—Reg. v. Hanson, 1 C. & M. 


Designation of Person Whom It 
Necessity. Where, 
as is usually the case, an intent to defraud some 
particular person is necessary to constitute the crime 


State, 78 Me. 42, 2. 
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334, 41 ECL 185; Rex v. James, 7 C. 
& Ps,553; 32 HCL 755;-Rex v., Carter, 
Ui Ce IG SE gto s.oep © Lamool > sev ela Vie 
Powner, 12 Cox iGi iC" 2353 Reg. Cv. 
Hodgson, Dears. & B. 3, 36 EngL&Eq 
626; Lovell’s Case, 2 East P. C. 990; 
Reet ive Dixon, 2h lew Cn Cysl7s; 
— v. Powell, W. Bl. 787, 96 Reprint 
462. 

Can.—Reg. v. Weir, 9 Que. Q. B. 
2538, 3 CanCrCas 499. 

[a] Averments held sufficient.— 
(1)That accused ‘did then and there 
without lawful authority and with 
intent to injure and defraud, wil- 
fully and fraudulently did make and 
forge a false instrument in writing, 
purporting to be the act of an- 
other.’’ Weber v. State, 78 Tex. Cr. 
268, 269, 180 SW 1082. (2) That the 
instrument was willfully and_ fe- 
loniously forged and presented to 
another and money received in ex- 
change therefor. Matter of Van Or- 
den, 32 Misc. 215, 65 NYS 720. (3) 
The word ‘feloniously’” imports a 
fraudulent intent. State v. McGuff, 
(Wash.) 177 P 316. (4) The charge 
in an indictment that the filling in 
of blanks and the signing of the 
name of a third person was fraudu- 
lently made cured the defect due to 
the omission of the word “fraudu- 
lently”’ before the word ‘‘forged,’”’ in 
the beginning of the charge. Bar- 
a v. State, 12 Ga. A. 342, 77 SE 

[b] Repetition of charge.—Where 
an indictment charges that accused 
did alter and forge a public record 
with intent to defraud, setting out 
the record as it was both before and 
after the alteration, it was unneces- 
sary to repeat that the record so al- 
tered was made with intent to de- 
fraud. State v. Van Auken, 98 Iowa 
674, 68 NW 454. 

14 \Caka-A. 


22.) Peo. iv.) Tomalty, 
224, 111 P 513; Watson v. State, 78 
Ga.. 349; Phillips v. State, 17 Ga. 
459; State v. Taylor, 117 Mo. 181, 22 
SW 1103 (under Rev. St. [1889] 
§§ 36338, 36384, in regard to selling 
falsely made drafts, it is unneces- 
sary to allege that the selling was 


with felonious intent). See also 
supra § 17. : 

Ms, Rerivey Carson il4 we. eC. EP. 
309, 


24. Williams v. State, 11 Okl. Cr. 
82, 142 P 1181. 

25. State v. Gavigan, 36 Kan, 322, 
LEMP eSi5 4. 

26. Peo. v. Mitchell, 92 Cal. 590, 28 


P 597. 
See supra § 18. 

28. U. S—U. S. v. Noble, 27 F, 
CasiNo. *1L5is95 nim ieCranch. Ch iGiisii) 

Ark.—Stith v, State, 125 Ark. 215, 
188 SW 543; Stith v. State, 120° Ark, 
170, 179 SW 178; McClellan v. State, 
32 Ark. 609. 

Ga.—Williams v. State, 51 Ga. 535; 
Howell v. State, (A.) 103 SE 799. 

Ind.—Zellers v. State, 7 Ind. 659. 

Iowa.—State v, Weaver, 149 Iowa 
403, 128 NW 559, 31 LRANS 1046, 
AnnCas1912C 1137 (common-law 
rule). For change by statute see 


infra note 31. 
Ky.—Huff v. Com., 42 Sw 907, 19 
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of forgery,27 ordinarily an indictment which fails. 
to charge the name of the person intended to be 
defrauded or that such name is unknown to the 
grand jury is bad,?8 and the christian name must 
be given, or an allegation made that 1t is unknown.”? 
It ‘has been held, however, 
charges a statutory offense, and follows the language 
of the statute, an allegation of an intent to de- 
fraud any particular person is unnecessary.°° 
ther, in some jurisdictions by express statutory pro- 
vision, an allegation to this effect is no longer neces- 
sary in any case, it beine sufficient to allege gener- 
ally an intent to defraud,*! although an indictment: 
alleging the name of the person whose name was 


that if the indictment 


Fur- 


KyL 1064; Barnes v. Com., 101 Ky. 
556, 41 SW 772, 19-KyL 803. 
Miss.—Cunningham y. State, 49 


Miss. 685 (dictum). 

And see State v. Gavigan, 36 Kan. 
322, 326, 13 P 554 (“where the effect 
of the forgery, if successful, would 
be to defraud some particular person, 
he should be named, if known. If, 
however, the effect will not neces- 
sarily defraud a particular person 
but will defraud some one, a general 
allegation of intent to defraud should 
be made’). 

Zellers v, State, 7 Ind. 659. 
30. U. S.—U. S. v.' Jolly, 37 Fed. 


108. 
State, 127 Ark. 204, 


Ark.—Finn vy. 
191 SW_ 899. 

Ga.—Brazil v. State, 117 Ga. 32, 
43 SE 460; Dukes vy. State, 94 Ga. 
393, 21 SE.54, 

Me.—State v. Kimball, 50 Me. 409. 

31. Ala.—Williams y. State, 126 
Ala. 50, 28 S 6382. 

Fla.—Darby v. State, 41 Fla. 274, 
26.S 3815. 

Iowa.—State v. Weaver, 149 Iowa 
403, 128 NW 559, 31 LRANS 1046, 
AnnCas1912C 1137; State v. Blodgett, 
143 Iowa 578, 121 NW 685, 21 Ann 
co 231; State v. Maxwell, 47 Iowa 

La.—State v. Gaubert, 49 La. Ann, 
1692, 22 S 930; State v. Adams, 39 
La. Ann. 238, 1 S 455; State v. Maas, 
37 La. Ann. 292; State v. Foster, 32 


La. Ann, 34. 

Mass.—Com. v. Butterick, 100 
Mass. 12. ‘ 

Mich.—Peo, v. Van Alstine, 57 
Mich. 69, 23 NW 594. 


Minn.—State v. Adamson, 43 Minn. 
196, 45 NW 152. 

Mo.—State v. Turner; 148 Mo. 206, 
49 SW 988; State v. Gullette, 121 Mo. 
447, 26 SW 354; State v. Rowlen, 114 
Mo. 626, 21 SW 729; State v. War= 
ren, 109. Mo. ‘430, 19 SW > 191, 32 
AmSR 681; State v. Rucker, 93 Mo. 
5 SW_ 609; State v. Yerger, 86 
33; State v. Phillips, 78 Mo. 


Nebr.—Morearty v. State, 46 Nebr. 
652, 65 NW 784; Roush v. State, 34 
Nebr. 325, 51. NW 755. 

N. J.—Rohr v. State, 60 -N. J. L. 
576, 38 A 673. 

N. Y.—Peo. vy. Hoyt, 145 App. Div. 
695, 130 NYS 505 [aff 205 N. Y. 533 
mem, 98 NE 1110 mem]; Peo. v. Mar- 
tin} AN YrrCr ible 


N. C.—State v. Cross, 101) Ne GC. 
770, 7 SE 715, 9 AmSR 53 
=4oh—Turpin v. State, 19 Oh. Sta 

Or.—State v.~ Frasier, 94 Or. 90, 


180. P 520 (reh den 184 P 848]; State 
v. McElvain, 35 Or. 365, 58 P 525 
State v. Lurch, 12 Or. 104, 6 P All. 
ate Bk v. McClure, 12 Phila. 

Tex.—Weber v. State, 78 Tex. Cr. 
268, 180 SW 1082; Hardin v. State, 60 
Tex. Cr. 129, 181 SW 552; Heimes v. 
State, 59 Tex, Er) 420; 129 SW 128; 
Carter v. State, 55 Tex, Cri. 43, 114 
SW 839; Huckaby v. State, 45 Tex. 
Cr. 577, 78 SW 942, 108 AmSR 975; 
Allen v. State, 44 Tex, Cr. 63,.68 
SW 286; Rhudy v. State, 42 Tex. Cr. 


_ For later cases, developments and changes i in the law see cumulative Annotations, same title, page and note number., 
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§§ 75-77] 


forged for the purpose of showing fraudulent intent 
will not be invalid.? The validity of these stat- 
utes has been upheld ;** it is not considered that they 
deprive accused of any essential right.%4 

[§ 76] bb. Sufficiency in General. Description 
of the person intended to be defrauded to a common 
intent, or with reasonable certainty, will be suff- 
cient.25 Since there are usually two persons who 
may be defrauded, the one whose name is forged °4 


and the one to whom the forged instrument is ut-— 


tered,*” the intent may be laid to defraud the per- 
son whose name is forged,?* or the one to whom the 
forged instrument is uttered,?® or both of them, 
either in separate counts *° or in one count,*! and 
proof of intent to defraud either will sustain the 
allegation,#? although there is shown no actual in- 
tent to defraud the particular person designated.*® 
An indictment giving the name signed to the paper 
and the name of the person to whom it was pre- 
sented need not specify which person was intended 
to he defrauded, where it shows that both were de- 
frauded.44 An indictment charging an intent to 
defraud several persons is supported by a proof of 
intent to defraud any one of them.*® Where an in- 
dictment charges forgery of the name of a co- 
partnership, a designation thereof by the firm name 
will be sufficient;4® and an allegation of an intent 
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to defraud one person is supported by proof of an 
intent to defraud a firm of which he is a partner;4? 
and vice versa;*® but where an indictment charged 
the forgery of the name of a firm with intent to 
defraud two persons whose names were stated, but 
it was not alleged nor proved that they composed 
the firm, it was held that the charge was not 
proved.*® An intent to defraud the principal may 
be alleged where the instrument names the agent 
as such;°° but if an intent is alleged to defraud 
one described as ‘‘agent’’ merely, it is error to 
charge that accused might be found guilty if he 
forged the order with intent to defraud the prin- 
cipal, who was disclosed on the trial.5t Where a 
forged request for delivery of goods was addressed 
to a woman in her maiden name, who prior to the 
date of it had married, an intent to defraud the 
husband may be charged.®2 An intent to defraud 
a person named is sunvorted by proof that as 
treasurer it would be his duty to pay genuine in- 
struments in the form of the false one;5? and in 
cases of forgery of certificates or vouchers ealling 
for payment out of public funds, an intent to de- 
fraud the public corporation, from whose funds 
such instrument if genuine would be payable, is 
properly alleged.** 

[§ 77] cc, Showing Whether Association Is 


225, 58 SW 1007; Howard v. State, 
37 Tex. Cr. 494, 36 SW 475, 66 AmSR 
812; Davis v. State, 70 Tex. Cr, 253, 
156 SW 1171; Pye v. State, 71 Tex. 
Cr. 94, 154 SW 222; Barber v. State, 
64 Tex. Cr. 89, 142 SW 582; Brown 
Vianiotate, 60 xTex er. 505, 1382 Siw 
PSG) Brod ives states 420 hex, (Greet, 


57 SW 671. Contra Edwards v. State, 
DOL Dexucerk 50; 2008 Sweets, 9126 
AmSR 767; Anderson v. State, 20 
Mex, 1A..b95. 

Vt.—State v. Shelters, 51 Vt. 102, 
31 AmR 679. 

as Vier homas, fl 27 YP 
650. 

W. Va.-—State v. Tingler, 32 W. 


Va. 546, 9 SE 935, 25 AmSR 830. 

Can:—Ree. v.. Weir, 9. Que: \Q. B: 
258, 3 CanCrCas 499 (where without 
mentioning any statutory provision 
it was held sufficient to allege gen- 
erally an intent to defraud). 

And see supra § 18. 

[a] An apparent limitation of the 
rule has been recognized. Under a 
constitutional provision providing 
that in criminal prosecutions accused 
shall have the right to demand the 
nature and cause of the accusation, 
an indictment for forging a note 
should have alleged the name of the 
person whose act the note purported 
to be, instead of merely alleging 
that it purported to be the act of 
another, where although it set out a 
copy of the note, it was claimed only 
that accused forged two of the five 
signatures to the note. State v. 
Schneiders, 259 Mo. 319, 168 SW 604. 

[b] In Oklahoma an information 
charging forgery in the second de- 
gree in violation of Rev. L. (1910) 
§ 2631, need not allege that any par- 
ticular person was intended to be 
injured. Williams v. State, 11 Okl. 
CrinSo 1420 Ps WusT: 


32. Denson v. State, 122 Ala. 100, | 


26 S-119. 

33. Com. vy. Butterick, 100 Mass. 
1, 97 AmD 65. 

34. Com. v. Butterick, 100 Mass. 
1,97 AmD 65. 

35. Ark.—State v. Stith, 125 Ark. 
215, 188 SW 543. 

Cal.—Peo. v. Ferris, 56 Cal. 442. 

Ne “Ye—Noakesivi’, Peo., ./25)) N.Y. 
380; Peo. .v. Curlings, 1 Johns. 320. 

Okl.—Wishard v. State, 5 Okl. Cr. 
GLO Tibet 796) 

Eng.—Rex v. Lovell, 2 East P. C. 
990. 

[a] Description held sufficient.— 
An indictment for forgery, charging 


the intent of cheating and defraud- 
ing S. S., sufficiently designates the 
person sought to be defrauded. Stith 
v. State, 125 Ark. 215, 188 SW 543. 

36. See supra § 18; and cases in- 
fra note 38. 

37. See supra § 18; and cases in- 
fra note 39. 

38. U. S.—uU. S. v. Shellmire, 27 
F. Cas. No. 16,271, Baldw. 370. 


Ill.— Cross v. Peo., 47 Jil. 152, 95 
AmD 474. : 

Ind.—Shinn v. State, 57 Ind, 144. 

Me.—Rounds v. State, 78 Me. 42, 


2 A 673. 
‘genera ates v. Butterick, 100 Mass. 
Mont.—State v. Patch, 21 Mont. 


534, 55 P 108. 


Ce pet aT v. Cleavland, 6 Nev. 
is 
N. Y.—Harris v. Peo., 9 Barb. 664. 
Tenn.—State v. Haynes, 6 Coldw. 


550. 

Eng.—Reg. v. Dixon, 2 Lew. C. C. 
178. 

{a] By 7 Geo. IV c 64 § 14, where 
the number of persons. intended to 
be defrauded is large, (1) the in- 
dictment may lay the intent to de- 


fraud one of them by name “and 
others.” Reg. v. Vaughan, 8 Peo&e, 
P. 276, 34 ECL 732. (2) The word 


“others”? may be held to include or 
exclude the prisoner, according as it 
is necessary, to support the indict- 
ment, that his name should be in- 
cluded or excluded. Reg. v. Turber- 
ville, 4"Cox Cy C).13;5 

39. U.)S:.—vU. S. v. Shellmire, 27 
FE. Cas. No. 16,271,.Baldw. 370. 

Mont.—State v. Patch, 21 Mont. 
634, 55) Bi 1085 

Nev.—State v. Cleavland; 6 Nev. 
181. 

N. Y.—Harris v. Peo., 9 Barb. 664; 
Paige v. Peo., 8 Abb. Dec. 439, 6 
Park, Cr. 683. - 

Eng.—Reg. v. Dixon, 2 Lew. C. C. 
178. 

[a] Mlustration.—An order or 
check drawn by the president of a 
branch bank of the Bank of the 
United States, on the cashier of the 
bank at Philadelphia, is an ‘order 
or check” within the eighteenth sec- 
tion of the act chartering the bank. 
The bank is bound to pay such or- 
ders or checks, and the indictment 
may charge the passing such coun- 
terfeit order to be with the intent 
to defraud the bank, or the person 
to’ whom it is passed. U.S. v. Shell- 
mire, 27 F. Cas. No. .16,271, Baldw. 


370. 

40. Selby v. State, 161 Ind. 667 
69 NE 463; Reg. v. Hoatson, 2 C 
& K. 777, 61 ECL 777. See Cunning- 
ham v. State, 49 Miss. 685 (it is pru- 
dent, in the indictment, to charge 
the offense, in different counts, to 
have been committed with intent to 
defraud each of the persons that 
might have been defrauded by it if 
the forgery had succeeded). 


41.. Neall v. U. S., 118 Fed. 699, 
56PCCAG3T. 
42. 2 Bishop Cr. L. § 556; State v. 


Cléavland, 6 Nev. 181. 

43. State v. Cleavland 6 Nev. 181. 

spete Linville v. Com., 13 Ky. Op. 
e 

45. McDonnell v. State, 58 Ark. 
242, 24 SW 105. 

46. Noakes v. Peo., 25 N. Y. 380 
(as for instance “The Meriden Cut- 
lery Company’’). 

47. Colo.Sage v, Peo., 40 Colo. 
HOD Lo Om Os. 

Me.—Veazie’s Case, 7 Me. 131. 
ia H.—State v. Hastings, 53 N. H. 
: v. Curling, 1 Johns. 

N. C.—State v. Hall, 108 N. C. 
776, 138 SH 189. 
ie ge aan v. State, 2 Oh. St. 

Wng.—Reg, v. Hanson, C. & M. 334, 
41 HCL i85. See also Lovell’s Case, 
2 Hast. P. C. 990 (where an indict- 
ment alleged an intention to defraud 
Messrs. Drummond & Co. by the 
name of Mr. Drummond, Charing 
Cross, it was not necessary to de- 
scribe the party meant with more 
particularity; for if any person 
could be intended from the words, 
who that person was, and whether 
he was the object of the meditated 
fraud, were matters for the consider- 
ation of the jury). ; 


: Can.—Reg. v. Weir, 9 Que. Q. B. 
53. 

48. State v. Hastings, 53 N. H. 
52. 

49. State v. Harrison, 69 N. C. 
43. 

50. State v. Jones, 16 S. C. Ea. 
236, 36 AmD 257. 

51. Phillips v. State, 96 Ga. 293, 
22 SE -674, 


52. tRexev. Carter, 7,.C. & Bests4 
32 ECL 537. 
53. Reg. v. Turberville, 4 Cox C. 


Gaels. 
54. Moore v. Com., 92 Ky. 630, 


18 SW 833, 13 KyL 738; Cunningham 
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Partnership, Corporation, Joint-Stock Association, 
or Natural Person. While there are some decisions 
to the contrary, which must be considered as over- 
ruled by later decisions in the same jurisdiction,®® 
the rule is that where thé name of an association is 
set out in an indictment it is not necessary to allege 
whether it is a partnership, a joint-stock company, 
or a corporation,®® especially where its name was 
not alleged to have been forged.®’ Nor is it neces- 
sary to allege that a railroad comnanv which accused 
is charged with an intent to defraud is a domestic 
corporation,®® nor that a school district, which ac- 
cused is charged with an intent to defraud, is a 
public corporation, where by statute all school 
districts are corporations.®® And an indictment is 
not defective for failing to negative so remote a 
possibility as that a name, apparently that of an 
individual, is not a copartnership nor a corpora- 
tion.°® An information for forging a check is not 
bad for failure to make it appear that the purported 
maker was a natural person, where the information 
set forth the tenor of the check, the maker’s name 
signed thereto indicating that the maker was a 
natural person. 

[§ 78] dd. Stating Names of Individuals Com- 
posing Association. Ordinarily if the indictment 
charges an intent to defraud a partnership or other 
association of individuals it is not necessary to state 
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the names of the individuals composing it;°? but in 
some cases qualifications of this rule have been 
enunciated.®? 

[§ 79] ee. Averment of Incorporation of Bank. 
In the absence of some statute affecting the rule, 
itis not necessary that an indictment for forging 
a check or draft on a bank should allege that the 
bank is incorporated,®* at least where the bank is 
not the injured party;®* and this is true, although 
the draft states on its face that the bank is ineor- 
porated;®* and a fortiori this is so where the bank 
which it is charged accused intended to defraud is 
incorporated by a public act.** An indictment 
charging forgery with intent to defraud a bank 
and an individual is not vitiated by the want of 
an averment of the bank’s incorporation.®® But 
where the incorporation of a bank is necessary to 
constitute the offense of forgery in the first de- 
gree, an averment that the bank is incorporated is 
indispensable if it is intended to charge forgery 
in the first degree ;®® and such also is the case where 
it is an element of the offense of forgery in the 
second degree that the bank should have been in- 
corporated.” 

[§ 80] (5) As to Manner of Effecting Fraud. 
It is unnecessary to mention the manner in which 
the fraud was effected, or was intended to be ef- 
fected, especially where the instrument is set out 


v. State, 49 Miss. 685; Gregory v. 
State, 11 Oh. St. 329; State v. Allen, 
56 S.C. 495, 35 SE 204. 

55. Moore v. States 36 Tex. Cr. 
574, 38 SW 209; Carder v. State, 35 
Tex. Cr. 105, 31 SW 678. 

State, 122 


56. Ala.—Denson vv, 
Ala. 100, 26 S 119. 

Ark.—Blais v. State, 94 Ark. 327, 
126 SW_ 1064. 


Ky.—Jackson vy. Com., 34 SW 14, 
Tie Kylntt9 7, 
Mo.—State v. Stegner, 276 Mo. 


427, 207 SW 826. 

N. Y.—Noakes v. Peo., 25 N. Y. 380 
fafi & Park, Cr, 291]. 

Tex.—Lamb-Campbell v. State, 72 
Tex. Cr. 628, 162 SW 879; Morville v. 
State, 68 Tex) Cr, 551, 141 SW 98; 
Reeseman v. State, 59 Tex. Cr. 430, 
128 SW 1126; Carter v. State, 55 Tex. 
Gra 43, 14 Swi 839s Usher v. State, 
AV iTNoxn Cr 993," Si. Siws09e -Webbisv, 
State, 39 Tex. Cr. 534, 47 -SW 356. 

Wyo.—Leslie v. State, 10 Wyo. 10, 
Cove RS420.\6OrP. 2. 

[a] Reasons for rule.—(1) For- 
gery is not an offense against prop- 
erty, and is not within the rule which 
makes it necessary in charging such 
offenses in cases where the owner- 
ship of property is laid in a name 
which may import a partnership or 
corporation, to state whether the 
owner is a partnership or a corpora- 
tion. Denson v. State, 122 Ala. 100, 
26'S 119, 120; (2) It has also been 
said that where the writing purports 
to be the instrument of a company 
or corporation it is not material 
whether such company or corpora- 
tion is in existence or not. Leslie 
v. State, 10 Wyo. 10, 65, P 849, 69 P 
2 


{[b] Rule applied.—(1) An indict- 
ment for the forgery of an obliga- 
tion purporting to bind a _ person 
named to pay a specified sum to ‘‘the 
L. B. P. M. Co.” is sufficient, although 
not alleging whether the beneficiary 
was a partnership or corporation. 
Whittaker v. State, 66 Tex. Cr. 541, 
147 = "SW F599." (2) wAn™ indictment 
charging the forgery of a check need 
not allege that “S. F. Hackney & 
Son,” the payee, was a firm. Davis 
Ve State, 70" Text (Crs '253)) 156 Siw: 
Le (3) An, indictment for mak- 
ing a false instrument purporting to 
be a receipt by the treasurer of a 


life insurance company for a pre-j| corporation, but of the guilt or in-| 


mium on a policy need not allege 
whether or not the company is a cor- 
poration. Lamb-Campbell v, State, 
(ie Mexs Wr G28 ;0 U6ZiS Wires tous Cf) 
An indictment for forging a false 
instrument purporting to be the act 
of “Austin Bros.’ is not insufficient 
for failing to allege that they con- 
stituted a firm, and to state the 
names of the members thereof. Mor- 


ville v. State, 63 Tex. Cr. 551, 141 
Sw 98. 
57. Townser v. State, 79 Tex. Cr. 


4, 182 SW 1104. 

58. Bennett v. State, 96 Ark. 101, 
131 SW 213. 

59. Ball v. State, 48 Ark. 94, 2 SW 
462 (it is never necessary to allege 
a legal conclusion). 


60. Peo, v. Nishiyama, 135 Cal. 
299, 6% P 776. 

61. State v. Stegner, 276 Mo. 427, 
207 SW: 826. 

62. State’ v. Fritz, 27 La. Ann. 


360; Peo. v. Curling, 1 Johns. (N. Y.) 
320, 3821; Brod. v. State, 42° Tex. 
Cr. 71, 57 SW 671; Howard v. State, 
37 Tex. Cr. 494, 36 SW 475, 66 AmSR 
812; State’ v. Phelps, 11-Vt. 116, 34 
AmD 672. , 

“A different rule would often ren- 
der it very difficult to draw a cor- 
rect bill, from not knowing all the 
partners of a house.” Peo. v. Curl- 

v. State, 


ing, Supra. 
40: ‘Tex. Cr? 
379, 49 SW 379. 


63. Colter 

fa] Thus (1) where the indict- 
ment proposes to set out by a pur- 
port, clause the names of the par- 
ties whose names were forged it 
should set out ,their full name and 
if a partnership, the names of the 
copartners should be stated as such. 
Labbaite v. State, 6 Tex. A. 483. (2) 
Again where the instrument is di- 
rected to one partner, and it is al- 
leged that it is drawn against a2 
firm of which he is a member, the 
names of the other members must 
be given. Colter v. State, 40 Tex. 
Cr. 379, 49 SW 379. 

64. State v. McKiernan, 17 Nev. 
294 22:95 “SOI Bass estate ive Van 
Hart; 17 N. Ji-. 3273 Lucas v. State, 
39 Tex. Cr. 48, 44 SW 825. 

“The real question, aS was said by 
this court in State v. Cleavland, 6 
Nev. 181, ‘is not the legality of the 


nocence of the defendant.’”’ State v. 
McKiernan, supra. 

65. Watson v. State, 82 Tex. Cr. 
462, 199 SW 1098; Davis v. State, 70 
Tex. -Cris(253) sb Oe Swe ll id ee Reese 
man v. State, 59 Tex. Cr. 430, 128 
SW 1126; Howard vy. State, 37 Tex. 


Cr. 494, 36 SW 475, 66 AmSR 812. 

66. State v. McKiernan, 17 Nev. 
224, 30.P 831. ‘ 

67. State vy. Jones, 26°S; Gyis 236. 
36 AmD 257 (the court being bound 
to take judicial notice and be in- 
formed of this fact). 

68. Gates v. State, 71 Miss, 874,’ 
16 S 342. 

Paw cueen v. State, 124 Ala, 92, 

State v. Washington, 259 Mo. 

168 SW 695. 

{a]| Sufficient showing of incor- 
poration.—(1) An indictment charg- 
ing the forgery of a promissory note 
“payable to the order of the People’s 
Savings Bank” at “the banking house 
of the People’s Savings Bank” suffi- 
ciently shows incorporation of the 
bank. State v. Pullens, 81 Mo. 387. 
(2) In a prosecution for forgery of a 
check on an incorporated bank in 
violation of Rev. St. [1909] § 4643, 
averment that the check was “drawn 
on the American National Bank, a 
banking corporation duly organized 
and, existing according to law,’’ is a 
sufficient averment of corporate ca- 
pacity of the bank on which the 
check was alleged to have been 
drawn. State v. Stegner, 276 Mo. 
be 207 SW 826. 

]  Averment of incorporation 
held insuriicient.—‘‘An jngonmietion 
charging that defendant forged ‘a 
certain false, forged and counterfeit 
check, purporting to be... drawn 
on the Citizens Trust Company, duly 
organized under the laws of the 
State of Missouri, and doing a gen- 
eral trust and banking business,’ 
does not charge that the Citizens 
Trust Company is an incorporated 
bank, and for that reason is not a 
sufficient charge of forgery under 
Sec. 4643, R. S. 1909.” State v. Wash- 
ington, 259 Mo. 335, 168 .SW 695. 

71. U. S—wU. S. v. Simmons, 96 
U.S: (360, 24 Li edt) 829s" 10s “Siw, 
Andem, 158 Fed. 996. 

Ark.—Stith v. State, 125 Ark. 215, 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageandnotenumber. | 
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in full in the indictment,’ as the false making with 
intent to defraud is the gist of the offense,’* and 
the manner in which the fraud was to be effected not 
an ingredient thereof “4 but a mere matter of evi- 
dence to be established by proof upon trial of the 


ease. 


[§ 81] 
General. 


written.77 


or deed.®° 


188 SW 543; Snow v. State, 85 Ark. 
203, 107 SW 980, 122 AmSR 28. 
Cal.—Ex p. Finley, 66 Cal. 262, 5 
222 Peo.; ve Johnson, T Cal. A. 
P2793) P1042? 
Ga.—Davis v. State, (A.) 103 SE 
819; Barron v. State, 12 Ga. A. 342, 
77 SE 214; McLean v. State, 3 Ga. A. 
660, 60 SE 332. 
ie v. Maxwell, 47 Iowa 
Ky.—Taylor v.. Com., '92 SW °292; 
aie v. Com., 34 SW 14, 17 KyL 
LOT: 
Me.—State v. Kimball, 50 Me, 409. 
Md.—Lyman v. State, 136 Md. 40, 
109 A 548, 9 ALR 401. 
Mass.—Com. v. White, 145 Mass. 


392, 14° NE 6115 -<Com:” v.,-Costello, 
120> Mass. 3593 Gom:.” vy." Ladd,-15 
Mass. 526. 


Mich.—Peo. v. Van Alstine, 57 


Mich. 69, 23 NW 594. 


Minn.—State v. Greenwood, 76 
Minn. 211, 78 NW 1042, 1117, 177 
AmSR 6382. 

Miss.—State v. Barber, 105 Miss. 


390, 62 S 361; Cox v. State, 66 Miss. 
14, 5 S 618. 


Mo.—-State v. Fenly, 18 Mo. 445. 

N. J.—West v. State, 22 N. J. L. 
212, 

INA) Yeo Noakes: vy. eo, 25. IN. AY. 


380; Peo. v. Hoyt, 145 App. Div. 695, 
130 NYS 505 [aff 205 N. Y. 533 mem, 
98 NE 1110 mem]; Peo. v. Stearns, 
21 Wend. 409 [aff 23 Wend. 634]; 
Peo. v. Hoyt, 145 App. Div. 695, 130 
NYS 505 [aff 205'N. Y. 533 mem, 98 
NE 1110 mem]; Paige v. Peo., 3 Abb. 
Dec. 439, 6 Park. Cr. 683; Holmes v. 
Peo., 15 AbbPr 154; Peo. v. Rynders, 
12 Wend. 425. 

Or.—State v. Swank, 195 P 168. 

Pa.—Com. v. Bachop, 2 Pa. Super. 
- 294, 

Ss. G.—State 
C. 289,860 SH 

Tenn.—Snell 
347. 

Tex.—Horton v. State, 32 Tex. 79; 
Labbaite v. State, 6 Tex. A, 257. 

Vt State v. Shelters, 51 Vt.’ 102, 
31 AmR 679. 

Eng.—Rex v. Powell, W. Bl. 787, 96 
Reprint 462; Rex v. Goate, 1 Ld. 
Raym. 737, 91 Reprint 1392. 

Gani—Resiveweir, 9 Que: Q.B. 
253, 3 CanCrCas 499. 

“Tt is not necessary that the ih- 
dictment should contain averments 
showing how the false instrument 
would, if true, create, increase, di- 
minish, discharge, or defeat any pe- 
cuniary obligation, or would trans- 
fer or affect any property whatever. 
... It is only necessary to charge 
that the instrument was forged with 
the felonious intent to defraud the 
party named, and how, or in what 
manner, or by what means the 
fraud was to be consummated is not 
an ingredient of the crime charged, 
but is a mere matter of evidence.” 


v. Zimmerman, 79 S. 


680. 
v. State, 2 Humphr. 


State v. Barber, 105 Miss. 390, 397, 
62 S 361. "x 
[al Thus (1) where an_ indict- 


ment charged the forgery of a deed, 


it was not demurrable for failure 


(6) Description of Instrument—(a) In 
A direct averment that the instrument is 
in writing is not necessary when this fact is shown 
by other allegations in the indictment;"® but if 
charged to be in writing the indictment is supported 
by proof of an instrument partly printed and partly 
Nor is it necessary to allege that the 
instrument alleged to be forged contains a seal, 
when the designation so imports,’® as for instance 
where the instrument is described as a mortgage,’® 
If a part only of an instrument is 
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forged, the indictment may lay it to be a forgery 
of the whole;** thus, if a certificate is forged, the 
forgery of the document to which it is appended 
may be alleged;*? and within the rule stated a jurat 
is part of an affidavit §* and the certification of a 


check is a part of the check;** but an indorsement *5 


as designated.®® 


to allege the particular manner in 
which the forgery was committed, 
whether by pen, pencil, or printing 
or by falsely making or counterfeit- 
ing any of the various signatures, or 
altering, erasing, or piecing together 
parts of genuine instruments. Peo. 
Vel eloytnwAo—eAp Dp.) Dive) 695, 130 
NYS 505 [aff 205 N. Y. 533 mem, 98 
NE 1110 mem]. (2) It is not es- 
sential to the sufficiency or validity 
of an indictment for forgery under 
3 Code art 27 § 41, that it disclose 
facts and circumstances under which 
an assumed and fictitious name was 
placed to a check, so as to show that 
it was used with intent to deceive. 
Lyman v. State, 136 Md, 40, 109 A 
548, 9 ALR 401. 

{b] Forgery of a will.—Upon an 
indictment for the forgery of a will 
which appears to be valid upon its 
face, it is not necessary to allege 
matters aliunde to show in what 
manner the person alleged to have 
been injured could be affected by 
the forgery, nor the fact that the 
testator had property to bequeath. 
Peo. v. Todd, 77 Cal. 464, 19 P 883. 

[c] Forged receipt.—In an indict- 
ment for forging a receipt, it is not 
necessary that it should be averred 
that the person charged with the 
offense is indebted to the individual 
against whom the receipt is forged, 
in order to show that the 
stands in a_ situation to 
frauded by the former. 
State, 2 Humphr. (Tenn.) 347. 

[d] Forged divorce certificate.— 
Upon an indictment for making and 
uttering a forged deposition to pro- 
cure a divorce, it is not necessary 
to allege an intention to defraud any 
one of property, or, on the trial, to 


be de- 
Snell v. 


prove such allegation. State v. 
Kimball, 50 Me. 409. 
[e] Where two or more persons 


are jointly indicted for;forgery it is 
not necessary that the indictment 
sRow how they could or did jointly 
take part in the manual act or acts 
charged against them. Davis: wv; 
State, (Ga. A.) 103 SE 819. 

{f] Allegation held sufficient to 
show means.—A count which states 
that the prisoner did forge a prom- 
issory note on which was an in- 
dorsement, setting it out, with in- 
tent to defraud a person named, suf- 
ficiently charges that the note and 
not the indorsement was that by 
which the prisoner intended to de- 
fraud. The words “with intent’ 
apply to the verb of which the pris- 
oner’s name is the subject. Rex v. 
James, 77°C & P. 558, 32 ECL 755, 15 
ERC 137. 

72, State v. Greenwood, 76 Minn, 
211, 78 NW 1042, 1117, 77 AmSR 632; 
Peo. v. Hoyt, 145 App. Div. 695, 130 
NYS 505 [aff 205 N. Y. 533 mem, 98 
NE 1110 mem]; State v. Swank, 
(Or) BL9b ba LG8) 

73. Com. v. Ladd, 15 Mass. 526. 

74, Peo. vy. Van Alstine, 57 Mich. 
69, 28 NW 594. 

7550, U,. S.-=-U.. Si v.. Simmons, 96 
Ty, S. 360, 24 I, ed. 819. 


latter 


or acceptance ®° is not a part of the instrument 
upon which it is placed. An instrument may be 
given two designations if it properly belongs to each 
class ;87 and if joint and several it may be described 
as being the act of one.8§ 
based upon one section of a statute, is insufficient 
because of an erroneous designation, a conviction 
may be had under another section which because of 
its comprehensive language includes the instrument 


Where an indictment, 


According to some decisions the 


description of the forged instrument is sufficient 


Ark.—Stith v. State, 125 Ark. 215, 
188 SW 5438; Snow vy. State, 85 Ark. 
203, 107 SW 980, 122 AmSR 23. 

Ga.—Davis v. State, (A.) 103 SE 
819; Barron v. State, 12 Ga. A. 342, 
77 SE 214; McLean v. State, 3 Ga. 
A. 660, 60 SE 332. 

Mich.—Peo. v. Van ‘Alstine, 57 
Mich. 69, 23 NW 594. 

Miss.—State v. Barber, 105 Miss. 
390, 62 S 361. 
aioe J.—West v. State, 22 N. J. L. 

“The means of effecting the crimi- 
nal intent ... or the circumstances 
evincive of the design with which 
the act was done, are considered to 
be matters of evidence to go to the 
jury to demonstrate the intent, and 
not necessary to be incorporated in 
an indictment. U.S. v. Simmons, 96 
U. S. 360, 364, 24 L. ed. 819” [quot 
U. S. v. Anden, 158 Fed. 996]. 


76. Hawkins v. State, 28 Fla. 363, 
9 S 652; State v. Bibb, 68 Mo. 286; 
State v. Fenly, 18 Mo. 445; Peo. v. 
Rynders, 12 Wend. (N. Y.) 425. 

77. State v. Ridge, 125 N. C. 655, 
34 SE 439; State v. Jones, 16 S. C. 
Ba. 236, 36 Amb: 5257. 

78. Peo. v. Dewey, 35 Hun (N. 
Y.) 308. 

79. Peo. v. Dewey, 35 Hun (N. 
Bye) ce 0) 


80. Page v. Peo., 3 Abb. Dec. (N. 
YY.) 439, 6° Park Cr; 683: 
CPR BROS ; S.. V Osgood, 27h. 
Cas. No. 15,971a. 
100 


Mass.—Com. Vv. 
Mass. 12. 

Mich.—Peo. v, Marion, 29 Mich. 31. 

Mo.—State v. Haws, 98 Mo. 188, 
11 SW 574, 12 SW 126. 
ene Y.—Peo. v. Clements, 26 N. Y. 

Eng.—Rex v. Atkinson, 7 C. & P. 
669, 32 ECL 818; Rex v. Dawson, Str. 
19, 93 Reprint 358. 

82. Peo. v. Marion, 29 Mich. 31; 
State v. Haws, 98 Mo. 188, 11 SW 
574, 12 SW 126. 

SS Wag oaaves OSSO0d auth gE Oass 
No. 15,971a. 

84. Peo. v. Clements, 26 N. Y. 193 
[réevaoweark. Cr. 

85. 91 Fed. 497, 
33 CCA..655:3. Peo: v.. Cole; 130" Calt 
13, 62 P 274; Cosner v. State, 24 Oh. 
Cir. ‘Ct. 1343 Ree. vs, Wilton, (bk s&s 
F.. 391. Contra Strang v. State, 32 
Tex. Cr. 219, 22 SW 680. 

[a] Forging the payee’s name to 
a receipt on a money order is not a 
forgery of the order, and evidence 
of the former act does not sustain 
an indictment for the latter. Pierce 
v. State, 38 Tex. Cr. 604, 44 SW 292. 


Butterick, 


86. Rex v. Horwell, 6 C. & P. 148, 
25 ECL, 366. 
87. State v. Jones, 16 S. G. Ea. 


236, 36 AmD 257; State v. Holley, 3 
SUGi f6355 Dnomasav. stated & eler. 
A. 213; Dunnett’s Case, 2 East P. C. 


985. 

gs. State v. Flora, 109 Mo. 293, 
19 SW 95. 

89. Johnson v. State, 62 Ga. 299; 


Peo. v. Clements, 26 N. Y. 193 [rev 
5 Park, €re-3380ds 
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if it would sustain an indictment for stealing it, 
although not the subject of larceny.°° 
forging an indorsement on a bill of exchange need 
not allege the amount of such bill.% 

(b) Tenor or Copy of Instrument. 
tenor of an instrument means an exact copy thereof 
in words and Seures,°? and, unless the rule is abro- 
gated by statute,®°* or unless the instrument is in 
the possession of defendant or has been destroyed 
or is for some other reason not accessible to the 
grand jury,®°* which fact must be stated °° and the 
substance of the instrument set forth and a deserip- 
tion given such as will identify it with reasonable 
certainty,®® the indictment should set forth the tenor 
of the instrument alleged to be forged and purport 
And it has been said that this rule 
“‘prevails if the forgery consists in the alteration 
The object of the rule 
is to enable the court to determine whether it is a 


[§ 82] 


to do so.%7 


of a true instrument.’’ 98 


90. Coleman. vy. Com., 25 Gratt. 
(66 Va.) 865, 18 AmR 711; Cocke v. 
Com... 13. Gratt.. (64- Va.) . 750);. State 
v. Duffield, 49 W. Va. 274, 38 SE 
577; Reg. v. Sharpe, 8 C. & P. eos 
34 ECL 823; Reg. v. Collins, 2 M. 


Rob. 461. See generally Larceny ioe 
Cyen Ts). 
91. State v. Clement, 42 La. Ann. 


583, 7 S 685 
92. Ark.—Teague v. State, 86 Ark. 
126, 110 SW 224; Crossland v. State, 
UM ATK, 2031, 925 S Waetl 6: 
Tll.—Peo. v. Tilden, 242 Ill. 536, 
90 NE 218, 134 AmSR 341, 31 LRANS 
215, 17 AnnCas 496. 
Ind.—Myers v. State, 101 Ind. 3879. 
Iowa.—State v. Johnson, 26 Iowa 


407, 96 AmD 158. 

par v. Stevens, 1 Mass. 
3: 
Mo.—State v. Pullens, 81 Mo. 387. 
N. C.—State v. Weaver, 35 N. C. 


203. 
Oh.—Griffin v. State, 14 Oh. St. 55. 
’ Tenn.—Fogg v. State, 9 Yerg. 392. 
Tex.—Edgerton vv. State, CEPe) 
70 SW 90; Roberts v. State, 2 Tex. 


A, 4, 

Vt.—State v. Morton, 27 Vt. 310, 
65 AmD 201. 
; BRS ee v. Powell, 2 East P. C. 
76. 

[a] “Tenor,” as. used in an in- 
dictment, means words, and binds 
the pleader to the severest accuracy. 


Com. v. Parmenter, 5 Pick, (Mass.) 
279. 
93.' See infra § 83. 
94. Crossland v. State, 77 Ark. 
537, 542, 92 SW 776; Peo. v. Tilden, 
242 Tll. 546, 90 NE 218, 134- AmSR 


841, 31 LRANS 215, 17 AnnCas 496. 

“The mere substance or effect of 
the forged writing will not suffice, 
unless the instrument is lost or de- 
stroyed, is in the possession of the 
defendant, or otherwise wholly in- 
accessible to the _ pleader. Where 
such is the case, the disabling fact 
should be alleged.” Crossland v. 


State, supra. 

95. Crossland v. State, 77 Ark. 
537, 92 SW 776. 

96. Baird v. State, 51.Tex. Cr. 


322, 101 SW 991; Smith v. State, 18 
Tex: (A. 399). 
97. U. Si—U. S.-v. Britton, 24 F. 


Cas. No. 14,650, 2 Mason 464; U. S. 
v. Smith, 27 F. Cas. No, 16,326, 2 
Granch CC. (C7 Tun: 

Ark.—Crossland vy. State, 77 Ark. 
537, 92 SW 776. 

Cal.—Peo. v. Phillips, 79 Cal. 61, 
Vile Wee OB 


Canal Zone.—Canal Zone v. Rase- 
indo, 1.Canal Zone 78. 

Fla.—Barker v. State, 78 Fla. 477, 
83 S 287; West v. State, 33 S 854. 

Tll.— Peo. v. Tilden, 242 Ill. 5386, 
90 NE 218, 134 AmSR 341, 31 LRANS 
215, 17 AnnCas 496. But see deci- 
sions infra § 83 note 24 which are 
not noticed in the above decision 
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A charge of 


dietment;! and 


The 


in conflict 


Ind.—State v. Cook, 52 Ind. 3574; 
Coppack v. State, 36 Ind. 513; Mc- 
Ginnis v. State, 24 Ind. 500; State v. 
Atkins, 5 Blackf, 458. 


and which are squarely 
with it. 


Towa.—State v. Johnson, 26 Iowa 
407, 96 AmD 158. 
Ky.—Hill v. Com., 33 SW 823, 17 


Kyi 1135. 
La.—State v. Sheldon, 8 Rob. 540. 
Me.—State v. Witham, 47 Me. 165; 

State v. Bonney, 34 Me. 383. 
Nebr.—Davis v. State, 58 Nebr. 

465, 78 NW 930. 

Ae H.—State v. Bryant, 17 N. H. 
By 

Os J.—State v. Gustin, 5 N. J. L. 
N. G.—State v. Lytle, 64 N. C. 255; 


State v. Dourdon, 13 N. C. 443; State 
Vas. Dywitty, 9. IN. Cov248%- State: iv. 
Weaver, 35 N. C. 491. 


Oh.—Dana v. State, 2 Oh. St. 91. 
S. C.—-State v. Jones, 16 S. C. Ka. 
236; 386. AmD 257. 


i Spears ue LOmcal v. State, 1 Head 
“Tex.—Smith v. State, 18 Tex. A. 


399; Thomas v. State, 18 Tex, A. 213. 

Vt.—State v. Morton, 27 Vt. 310, 
65 AmD 201. 

“In 38 Chit. Criminal Law 466 (ed. 
1819), it is said that every indict- 
ment for forgery must set forth the 
instrument charged as fictitious, in 
words and figures, in order that the 
court may be able to judge from the 
record whether it is a document in 
respect of which a forgery may be 
committed. And though, in general, 
figures must not be used in an in- 
dictment, yet it is so necessary to 
set forth a facsimile of the instru- 
ment forged, that this rule is dis- 
pensed with, and the recital should 
in all respects correspond with the 
writing charged as a forgery. Rex 
v. Gibbs, 1 Hast 180 notes, 102 Re- 
DLIN tis Vira) potarersv. Bryant, oi ces 
H: 323, 326. 

[a] Names as spelled in original. 
—(1) An indictment for forgery of 
an instrument, professing to set it 
out according to its tenor should 
spell the names, in describing the 
instrument, as they appear in the 
original (State v. Weaver, 35 N. C. 
491), (2) since the word “tenor”? in 
such connection binds the pleader to 


the strictest accuracy (Brown v. 
Peo., 86 Ill. 239, 29 AmR 25). 
[b] Pasting or sewing instru- 


ment on indictment.—(1) It seems 
that pasting the original forged in- 
strument on the indictment would 
render it defective. At all events it 
is a slovenly unlawyerlike practice 
not to be encouraged by the courts, 
U.S. v. Fislen, 25 EF. Cas. No. 15,104, 
4 Biss. 59. (2) And it has been held 
that sewing to the parchment on 
which the indictment was written 
impressions of forged notes taken 


writing that can be forged.®? 
rule the form of words is immaterial provided they 
legally signify the exact copy contained in the in- 


[§§ 81-82 


However, under this 


it is sufficient to use any form 


of expression indicating that the copy set forth 
was. exact,? as for instance such 
‘Cas follows,’’® ‘‘that is to say,’’* ‘‘in,the words 
and figures following,’’® or 
as follows, to, wit.’’ & 

imports an exact copy." 
dictment for uttering a forged instrument contains 
the words ‘‘tenor, purport and effect’’ in referring 
to the instrument forged, the word ‘‘tenor’’ imports 
an exact copy of the note, while the words ‘‘ 
and effect’? only mean the substance of the instru- 
ment, and are surplusage, being included in the 
word ‘‘tenor,’’ and not in conflict therewith.’ 
the other hand it has been held that an averment 
that the forged instrument is ‘‘ 


expressions as 


‘fin words and figures, 


A videlicet clause likewise 
Furthermore where an in- 


purport 


On 


in substance as fol- 


from engraved plates was not a legal 
mode of setting out the notes in the 
indictment. ‘Rex v. Harris, 7 C. & 
P. 428, 32. HCL 690. 

98. State v. Bryant, 17 N. H. 323. 
Compare Bennett yv. State, 96 Ark. 
101, 1381 SW 213 (where an indict- 
ment for forging a railroad time 
check set out in hee verba the 
paper alleged to have been forged, 


‘and alleged that defendant willfully 


and feloniously made, forged, and 
counterfeited a certain paper writ- 
ing of the tenor and ‘effect as fol- 
lows, to wit, etc., it purported to 
charge the forgery of the entire in- 
strument, and it was not defective 
for failure to set forth the altera- 
tions constituting the forgery). 

99. Crossland v. State, 77 Ark. 
537, 92 SW. 776; State v. Cook, 52 
Ind. 574; Coppack v. State, 36 Ind. 
513% State vil Bryant; 2iUNG He ssece 

1. Evans v. State, 94 Ark. 400, 
ae SW 743; Dana v. State, 2 Oh. St. 

2. Ark.—McDonnell v. State, 58 
Ark, 242, 24.SW 105. 

Ill.—Peo, v. Tilden, 242 Ill. 536, 90 
NE 218, 134 AmSR 341, 34 LRANS 
215, 17 AnnCas 496. 

Ind.—Myers v. State, 101 Ind. 379. 

Iowa.—State v. Johnson, 26 Iowa 
407, 96 AmD 158. 

Mass.—Com. v. Stow, 1 Mass. 54. 

[a] Instrument set forth accord- 
ing to its tenor.—An indictment for 
forgery, which alleged that accused 
forged a writing on paper purport- 
ing te be a statement of services 
rendered a railroad, “which said 
writing on paper is in substance as 
follows,” followed by a time check 
for services set forth in detail, and 
which alleged that “said statement 
is indorsed on the front thereof as 
follows, . . Said statement is in- 
dorsed on the back thereof as fol- 
lows,” ete., showed that a copy of 
the forged writing was set out ac- 
cording to its tenor, and the indict- 
ment was sufficient. PEvans v. State, 


94 Ark. 400, 127 SW 743 
& Peo. v. Tilden, 242,711, 536, 90 
NE 218, 134 AmSR 341, 31 LRANS 


215, 17 AnnCas 496; Dana v.. State, 


2 Oh. St. 91; Rex v. Powell, W. Bl. 
787, 96 Repr: nt 462. 
4. Peo. v. Tilden, 24% Thi, 536, 90 


NE 218, 134 AmSR 341, 31 LRANS 
215, 17. AnnCas 496; Dana v. State, 
2 Oh. St. 91 

5. Peo. v. Tilden, 242 Ill. 536, 90 
NE 218, 134 AmSR 341, 31 LRANS 


215, 17 AnnCas 496, 

6 McDonnell v. State, 58 Ark. 
242 2 24 SW. 105.0 o 

7. McDonnell vy. State, 58 Ark. 
242,-'24 SW) 1053. ‘Com. -v.. Stow, £ 


Mass. 54; Miller v. State, (Tex. Cr.) 


34 SW 267; Rex v. Powell, W. BI. 
787, 96 Reprint 462. 

8 Teague v. State, 86 Ark. 126, 
119 SW 224. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


“ §6 82-83] 


es . 


lows, to wit,’’® or of the ‘‘purport and effect fol- 
lowing, to wit,’’?° is not sufficient, although under 
a particular statute the contrary conclusion has been 
reached,‘ and although: without mentioning any 
statute and without discussion it has been held that 
the use of the words ‘‘in substance—as follows’? 
did’ not vitiate an indictment in which the instru- 
ment was set forth according to its tenor.12, Where 
from difficulty in ascertaining a particular word a 
facsimile is attempted, it is sufficient.12 If changes 
by or with the consent of accused are made on the 
instrument after it is uttered its tenor may be 
set forth in its changed form, or if an erasure has 
been subsequently made, but the words erased are 
decipherable, they can be set forth. If the in- 
strument is set out in full other description is 
unnecessary,'® and it is not necessary to allege facts 
which appear thereon.1’? However, other descriptive 
matter will not vitiate the indictment, althouch in- 
correct.’* And so there is no variance if from any 
part of the instrument an allegation can be shown 
to be true.1° 

[§ 83] (c) Purport of Instrument. Purport 
means the substance of an instrument as it appears 
on the face of it,2° and where an instrument is set 
forth according to its tenor it is not necessary 
to set it forth according to its purport also,?! since 
the purport of an instrument necessarily appears 

9. Peo. v. Tilden, 242 I11..536, 90 
NE 218, 134 AmSR 341, 31 LRANS 
215, 17 AnnCas 496; Thomas v. State, [e] 
18 Tex. A. 213. 


10. Dana v. State, 2 Oh. St. 91. 
11. State v. Johnson, 26 Iowa 407, 


or import of the 


“Value” 
Where a statute 
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dale v. State, 1 Head (Tenn.) 139. 


shall be sufficient to set forth 
purport and value of the instrument 
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where it is set forth by its tenor.22 Under the 
statutes of many jurisdictions it is no longer neces- 
sary to set out the alleged forged instrument ac- 
cording to its tenor,?* but it will be sufficient to 
set it forth according to its purport,24 or by the 
name by which it is usually known,?> or according 
to approved forms of pleadings set forth in the 
statutes.2° But statutes permitting an instrument 
_to be pleaded according to its purport do not dis- 
pense with such certainty of description as will 
clearly identify the offense;27 and do not permit 
the statement of conclusions or inferences in regard 
to the legal effect of the instrument,” the material 
parts of which it is still necessary to set out.22 Not- 
withstanding a statute permits the instrument al- 
leged to be forged to be set forth according to its 
purport, it may nevertheless be set forth according 
to its tenor,®° in which event it must be proved as 
alleged.21. And although it is not necessary to state 
the instrument in hee verba, yet if the pleader: 
attempts to do so, he will be bound to set out each 
and every part of the instrument which constitutes 
any part of the written contract.3* In pleading an 
instrument according to the purport it is not requi- 
site that the date,?* or the amount of the instru- 
ment,?4 or the name of the drawee,?®> should be 
alleged; and the omission from a promissory note 
of a power of attorney to confess judgment is not 
Hine — Ree. iv. Daviess no sC au ccm. 
427, 38 HCL 254, 5 BRC 543. 
and “purport.”’— [a] Averment held sufficient.— 
provides that it|(1) “An instrument of writing, pur- 


the | porting to be an order, drawn by 
Sister Adeline, on George Battiste, 


instrument. Crox- 


96 AmD 158. alleged to be forged; the word|for nine dollars,” is a sufficient de- 
12. Slatter v. State, 61 Tex. Cr.| ‘value’ is not used in the sense of | scription, in an indictment, of .the 
243, 136 SW 770. the worth of the instrument in!/instrument alleged to have been 
13. Hagar v. State, 71 Ga. 164; | money, but in the sense of the effect | forged. McGuire v. State, 37 Ala. 
State v. Sheldon, 8 Rob. (La.) 540. the instrument is intended to accom- | 161. (2) Where an indictment for 


{a] Bad handwriting.—Although 


plish and hence as the synonym of 


forgery described a false and forged 


the date and signature of a forged | “effect” or “import.” Chidester v. | “writing, check, receipt and instru- 
paper may have been very badly | State, 25 Oh. St. 433; Santolini v.|ment being in the form of and pur- 
written, yet if there was sufficient | State 6 Wyo. 119 42 P 746, 71 AmSR] porting to be an indorsed, canceled, 
to make them mean what was} 806, and paid check, and being in the 
charged in the indictment, it was 2i. State v. Yerger, 86 Kio. 33; | words ana figures as follows, to wit,” 


for the jury te say whether defend- 
ant in uitering the paper did so as 
of the date and with the signature 


State, 9 Yerg. 
v. State, 42 


state v. Pullens, 81 Mo. 387; Foge v. 
(Tenn.) 392; 
Mex Cre 225, 008, lowe 


followed by a copy of the check with 
the indorsement, words, figures, and 


Rhudy 
marks thereon, it was not essential 


so charged. Hagar v. State, 71 Ga./1007; Whittaker’ v. State, 66 Tex./that the words “purporting to bear 

164. Cr. 541, 147 SW 599; English v.|the indorsement of’, should be em- 
14. Peo. v. Frank, 28 Cal. 507;) State, 30 Tex. A. 470, 18 SW 94;| ployed. State v. Frasier, 94 Or. 90, 

Huffman v. Com., 6 Rand. (27 Va.) | Westbrook v. State, 23 Tex. A. 401,/98, 180 P 520, 184 P 848. 


685. 

15. Peo. v. De Kroyft, 49 Hun (N. 
We) WAFL INYS 2692. 

16. Ashcraft v. Com., 60 SW 931, 
22 KyL 1542. 

17. State v. Stegner, 276 Mo. 427, 


A. 483, 2 East P. 
State v. Pullens, 


brook v. State, 23 


5 SW 248; Labaitte v. State, 6 Tex. 25. 
22. State v. Yerger, 


v. State, 9 Yerg. (Tenn.) 392; West- 


See infra § 87. 

26. Bostick v. State, 34 Ala. 266; 
State v. Childers, 32 Or. 119, 49 P 801. 
81 Mo. 387; Fogg 27. Wormoth v. Com., 11 Ky. Op. 
670; Roberts v. State, 72 Miss. 110, 
16 S 233; Com. v. Koval, 19 Pa. Dist. 


C983: 
86 Mo. 33; 


Tex. A) 401,75 JS W 


207 SW 826; State v. Yerger, 86 Mo. | 248, 1117. 

33; Huckaby v.. State, (Tex. Cr.) 78 23. See statutory provisions; and 28. Taylor v. State, 123 Ga. 133, 

SW 942. eases infra note 24, - 51 SE 326; Haupt v. State, 108 Ga. 
18. Miller v. State, 71 Fla. 338, 24. Ala.—McGuire v..' State, 37/53, 34 SE 313, 75 AmSR 19. 

71 S 820 (an indictment for forgery | Ala. 161. 29. Taylor v. State, 123 Ga. 133; 


of a bank check which is set out in 
full is not fatally defective in call- 
ing the check an order for money). 

19. Mee v. State, 23 Tex. A. 566, 
5 SW 243. 

20. Ark.—McClellan v. State, 32 
Ark. 609; Van Horne v. State, 5 Ark. 
349. 

Ind.—Myers v. State, 101 Ind, 379. 

Mo.—State v. Pullens, 81 Mo. 387. 

Tenn.—Croxdale v. State, 1 Head 
139; Fogg v. State, 9 Yerg. 392. 

Tex.—Westbrook v. State, 23 Tex. 
A, 401, 5 SW 248. 

Enge.—Rex v. Jones, Dougl. 300; 
Gilchrist’s Case, 2 East P. C. 982; 
Reading’s Case, 2 Leach C, C. 590. 

[a] The term “purport” imports 
what appears on the face of an in- 
strument and means the apparent 
and not the legal import. State v. 
Pullens, 81 Mo. 387. 

{[b] “enor”  distinguished.—The 
word “purport” is not equivalent to 
the word “tenor;” the latter signifies 
in law, an exact, literal copy; the 
former signifies merely the meaning 


53, 34 SH 313, 75 


NE 248; 
263. 


decisions without 
Miss.—Roberts 
110, 16S 233: 


State v. Fay, 
N. Y.—Peo.. v. 
503°93 NYS 357. 


180 P 520, 523, 18 


AL ily fs 
96, 37 P 313. 


son, 


Wyo.—Santolini 
12042" P'746, 71 


Ga.—Taylor v. State, 
51 SE 326; Haupt v. State, 108 Ga. 


Ill.—Trask v. Peo., 151 Ill. 523, 38 
Langdale v. Peo., 
But see later decision supra 
§ 82 note 97 which overrules these 30, 


Mo.—State v. Pullens, 81 Mo. 387; 32. 
65 Mo. 490. 


Or.—State v. Frazier, 


State v. Childers, 32 Or. 119, 49 P 801. 35. 
Pa.—Com,. v. Koval, 


Wash.—State v. 


W. Va.—State v. Fleshman, 40 W. 
Va. 726, 22 SE 309; State v. Hender- 
29 W. Va. .147, 1 SE 225. 
Wis.—State v. Hill, 30 Wis. 416. 


51 SE 326 (it is not sufficient to de- 
seribe the instrument merely by call- 
ing it a license and stating as a 
legal conclusion that it authorized 
the holder to teach in public schools 
and to receive pay therefor). 
Bartlett v. State, 8 Ala. A. 
mention. 248, 62 S 220; State v. Pullens, 81 
v. State, 72 Miss. | Mo. 389. 

31. See infra § 84. 

Langdale v. Peo., 100 Ill. 263. 
83. Rex v. Burgiss, 7 C. & P. 490, 


123 Ga. 133, 
AmSR 19. 
100 Til. 


Herzog, 47 Misc, | 32 ECL 723. 
34. State v. Gaubert, 49 La. Ann. 
94 Or. 90, | 1692, 22 S 9380; Chidester v. State, 25 


Oh. St. 433. 


4 P8438 Feit Cye]; 
State v. Curtis, 39 Minn. 357, 


19 Pa. Dist.|40 NW 263; Santolini v. State, 6 
Wyo. 110, 42 P 746, 71 AmSR 906. 
Wright, 9 Wash. fa] Thus where the _ statute 


makes it sufficient to set forth the 
purport of the instrument forged, an 
indictment for forging a check need 
not allege the name of the bank on 


which it was drawn. Santolini v. 
v. State, 6 Wyo.| State, 6 Wyo. 110, 42 P 746, 71 
AmSR 906, AmSR 906. ¢ 
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material.*® 

[§ 84], (d) Variance between Tenor and Pur- 
port Clause. While there is authority to the effect 
that where the instrument is set out according to 
its tenor, the purport clause may be disregarded 
as surplusage,*’ it is very generally held that if the 
pleader assumes to set forth an instrument both 
according to its tenor and purport a variance be- 
tween the tenor and purport clause will be fatal,?® 
although it was not necessary to set out the instru- 
ment.2® Thus a variance between the tenor and 
purport clause in respect of names is fatal;*° but 
it has been held that a variance in respect of the 
omission of the middle initial is immaterial;*! and 
that if the identity of the persons intended .by the 
names set out is made to appear by necessary 
averments, the indictment is sufficient.4? If the 
purport clause alleges the instrument to be the act 
of one person, and the tenor clause to be the act 
of more, it is fatal,*? especially in the absence of 
any innuendo or explanatory averments as to the 
nature of the instrument and its character;** and 
likewise if the purport clause) sets forth that the 


SG Burace: wanstate,, os), Ol St, [a] 
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What not a variance.—(1) 


[8§ 83-86 


instrument was the act of a corporation, while the 
tenor clause sets out an instrument signed by the 
officers of the corporation.4® And where the indict- 
ment for forging a writing described it by saying 
‘‘purporting to be signed by the president and 
directors,’’ and set out the forged writing verbatim, 
upon the face of which it did not appear to have 
been by order of the president and directors, the 
defect was held to be fatal.*® 

[§ 85] (e) Translations. If the instrument is 
written in a foreign language, an indictment setting 
it out in such language with a translation thereof 
is good;*7 but if there is no translation,*® or if it 
is described wholly in English,*® it is not sufficient, 
unless the rule has been changed by statute,°° and 
the translation of it must include everything that is 
material.51 It has been held that where the sig- 
nature alone is forged, and.is the same name in 
the foreign language as in English, it is not neces- 
sary to set it out in the foreign characters;°2 but 
there is authority to the contrary.** 

[§ 86] (f) Instruments Lost, Destroyed, or 
Withheld. If the forged instrument has been lost 


40 SW 793 (where the tenor clause 


512, 42 NE 594, 

37. Myers v. State, 101 Ind. 379; 
State v. Chamberlain, 89 Mo. 129, 1 
SW 145; State v. Yerger, 86 Mo. 33; 
State v. Pullens, 81 Mo. 387; State 
v. Bibb, 68 Mo. 286. 

[a] In Arkansas the rule stated 
in the text is held to prevail be- 
eause of a statute which “requires 
the body of an indictment to con- 
tain a statement of the acts consti- 
tuting the offense in ordinary and 
concise language, and in such man- 
ner as to enable a person of com- 
mon understanding to know what is 
intended, and provides that it must 
be direct and certain as regards the 
offense charged, and the circum- 
stances thereof, where they are nec- 
essary to constitute'a complete of- 
<inse’ that it is sufficient, as to its 
substance, if the act or omission 
charged is stated with such cer- 
tainty as to enabls the court te pro- 
nounce judgment on conviction ac- 
cording to the right of the case; and 
that no indictment is insufficient, 
nor can the judgment be affected by 
any defect which does not tend to 
the prejudice of the substantial 
rights of defendant on the merits.’ 
Read v. State, 63 Ark. 618, 40 SW 


85. 

38. Ky.—Sutton v. Com., 30 SW 
665, 17 Kyl: 175. 

Mass.—Com. v. Ray, 3 Gray 441. 

N. H.—State v. Horan, 64 N. H. 
548, 15 A 20. 

Oh.— Dana v. State, 2 Oh. St, 91. 

Ss. C—State v. Houseal, 4 8S. C. L. 
219° 

Tenn.—State v. 
256. F 
Tex.—Tracy v. State, 49 Tex. Cr. 
87, 90 SW 308; Mayers v. State, 47 
Tex,iCr,. 624, 85. SW 18023, Scott jv. 
State, 40 Tex. Cr. 105, 48 SW 523; 
Booth v. State, 36. Tex. Cr. 600, 38 
SW 196; Thulemeyer vy. State, 38 Tex. 
Cr. 349, 483 SW 83; Fite v. State, 36 
Tex. Cr, 4, 34 SW 922; Bethany v. 
State, 78 Tex. Cr.:38, 179 SW 1166; 
Millsaps v. State, 38 Tex. Cr. 570, 
43 SW 1015; Gibbons v. State, 36 
Tex. Cr. 469, 37 SW 861; Stephens v. 
State, 36 Tex. Cr. 386,37 SW 425; 
Campbell v. State, 35 Tex. Cr, 182, 
82 SW 899; Overly v. State, 34 Tex. 
Cr. 500, 31,SW 377; Becker v. State, 
(A.) 18 SW 550; English v. State, 30 
Tex. A. 470, 18 SW 94; Westbrook v. 
State, 23 Tex. A. 401, 5 SW 248; 
Roberts v. State, 2 Tex. A. 4. 

Vt.—State v. Bean, 19 Vt. 530. 

Eng.—Rex v. Reading, 1 East 180 
note b, 102 Reprint 70.- 


Shawley, 5 Hayw. 


There was no variance between the 
purport clause of an _ indictment 
charging accused with fraudulently 
altering a pay check executed by Y 
by indorsing the name of the payee 
thereon and the tenor clause charg- 
ing that the check was executed by 
“Y., Paymaster,’ Y not being the 
party intended to be defrauded. Car- 
ter v. State, 55 Tex. Cr... 43, 114° Sw 
839. (2) Where an indictment 
charged that the instrument pur- 
ported to be drawn by Woord on 
Eslaps, and alleged that the name 
of the drawer was intended for 
Ward, and the name of the drawee 
for Islib. there is no inconsistency. 
Allen v. State, 44 Tex. Cr. 63, 68 SW 
286, 100 AmSR 8389. 

39, Hingelish vi State,430' Tex. A. 
470, 18 SW 94; Westbrook v. State, 
28 Yew. A. 401. 5 SW 248: Roberts 
vy. state, 2 Tex. A. 4. 

40. State v. Horan, 64 N. H. 548, 
15 A 20; State v. Houseal, 4 §S. C. 
L. 219; Black v. State, 46 Tex. Cr. 
109, 79 SW 308; Gilchrist’s Case, 2 
Hast. PP. C.+9 82. 

{a] Tllustrations.—(1) Where the 
indictment charged defendant with 
forging an application for a policy 
of insurance, purporting to be signed 
by A, and the instrument set out 
purported to be signed not by A, but 
by B, and to be her application for 
a policy of insurance upon the life 
of A, it was held that as the name 
of the applicant in the _ purport 
clause of the indictment varied from 
the name given in the tenor clause, 
the repugnance was fatal. State v. 
Horan, 64 N. i. 548, 15.A-20, 2) 
An indictment for forging a bill of 
exchange directed to Ransom, More- 
land, and Hammersley, stating that 
it purported to be directed to George 
Lord Kinnard, William Moreland, 
and Thomas Hammersley, by the 
names and description of Ransom, 
Moreland, and Hammersley, is bad; 
for the purport and tenor are re- 
pugnant., Gilchrist’s Case, 2 Bast 
P. C. 982. (3) Where the indictment 
set forth that the forged note pur- 
ported to be a note of hand for one 
hundred and fifty dollars, and to 
have been made by one Nathaniel 
Durkie, and then set forth the tenor 
of the note, from which it did not 
appear that the note was made by 
Nathaniel Durkie, but by N. Durkie, 
this repugnancy was held fatal toa 
the indictment. State v. Houseal, 4 
SHjOy he 219% 

7 Ol, Peo. va, Merris; 256 .Galn 442. 
And see Young v. State, (Tex. Cr.) 


set out the signature as a firm name 
with the letter “M” underneath, the 
omission of such letter from the pur- 
port* clause was immaterial). 

42. State v. McCormick, 141 Ind. 
685, 40 NE 1089; State v. Jones, 26 
So Cay GL. (236,936 CA nip P20" Wanis av. 
State,; (Tex. (Cr) .69n Swi 73: 

fa] Thus, where the instrument 
as set out is signed “T. Tupper,” 
an averment that it was made with 
the intention to defraud Tristam 
Tupper is not a variance. State v. 
Jones, 16 S. C..Eq. 236, 36 AmD' 257. 

43. Tracy v. State, 49 Tex. Cr. 37, 
90 SW 308; Gibbons v. State, 36 Tex. 
Cr. 469, 37 SW 861; Fite v. State, 36 
Tex, Cr. 4, 34 SW 922; Campbell v. 
State, 35 Tex. Cr. 182, 32 SW 899: 
Bethany v.«.. State, 78 Tex Cr. 38; 
179 SW 1166; Mayers v. State, 47 
Tex. Cr. 624, 85 SW 802; Crayton v. 
Siete; (Tex Cri) 23 Swe L046aSte- 
phens v. Stats, (Tex. Cr.) 22 “iW 997 

[a] If defendant signs wis, own 
name and the name of another it is 
proper to charge that he forged a 
writing in the name of the other. 
ros v. State, 9 Yerg. (Tenn.) 

44. Bethany v. State, 78 Tex. Cr. 
38, 179 Sw 1166. 

45. Millsaps v, State, 38 Tex. Cr. 
570, 43 SW 1015. 


46. State v. Shawley, 5 Hayw. 
(Tenn.) 256. 

47. Rex v. Szudurskie, 1 Moody 
GEG 429i 


48. Peo. v. Ah Woo, 28 Cal. 205; 
Duffin v. Peo., 107 Tll. 113, 47 AmR 
431; Rex v. Goldstein, 3 B. & B. 201, 
7 ECL.685, 129 Reprint 1260. 


49. Rex v. Harris, 7 C. & P. 429, 
32 ECL 691. 

50. Peo. v. Ah Woo, 28 Cal. 205. 

51. Rex v. Harris, 7 C. & P. 429, 


32 ECL 691. 

_{a] Imperfect  translation.—For- 
eign notes were set out in an in- 
dictment in the original \anguage, 
but the translation omirted some 
words which were in the «margin, or 
a border round the body of the note, 
and denoted the year in which the 
notes were issued, and it appeared 
that without these words the notes 
would not be capable of being cir- 
culated in the country to which they 
belonged. The translation was held 
to be imperfect. Rex ivi Harris: 7 
Ci.&-P., 428, 132HCE 690; 

52. Duffin v. Peo., 107 Ill. 113, 47 
AmR 431. 

53. Beyerline v. State, 147 Ind. 
125, 45 NE 772; Peo. v. Bennett, 122 
Mich, 281, 81 NW 117. ; 


—-* 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 86-87] 


or destroyed, or accused refuses to yield possession 
thereof, the tenor need not be set forth; but it 
will be sufficient to set forth the substance of the 
instrument,®°* and to state the reason why a more 
description cannot be 
much, however, is necessary; a full statement of the 
substance of the instrument must be given,®® so 
that the court may see that it was such an instru- 
ment that the forgery of it would constitute a 
crime;** and the facts should be alleged showing 
why the instrument cannot be set out more speci- 
This it is said is a rule of pleading and 
not of evidence, and is for the purpose of preventing 
an exception to the indictment and not for the pur- 
pose of rendering legitimate secondary or inferior 
In the event of a partial destruction 
while in accused’s possession, it is sufficient to state 
the substance of the paper, although parol evidence 


particular 


fically.58 


evidence.®? 


could supply the missing part.®° 
[§ 87] 
by Which It Is Usually Known. 


54, U. S.—uvU. S. v. Britton, 24 F. 
Cas. No. 14,650, 2 Mason 464. 

Ala.—DuBois v. State, 50 Ala. 139. 

Cal.—Peo. v. Bogart, 36 Cal. 245. 

Fla.—West v. State, 45 Fla. 118, 
33 S 854. 

Ill.—Wallace v. Peo., 27 Ill. 45. 

Ind.—State v. Callahan, 124 Ind. 


364, 24 NE 732; Myers v. State, 101 
Ind. 379; Munson y. State, 79 Ind. 
541; Birdg v. State, 31 Ind. 89; Ar- 
mitage v. State, 13 Ind. 441. 
Iowa.—State v. White, 98 Iowa 
346, 6 NW 267. 
Mass.—Com. v. Snell, 3 Mass. 82. 
Mo.—State v. Imbodon, 157 Mo. 


83, 57 SW 5386; State v. Clinton, 67 
Mo. 380, 29 AmR_ 506. 

J.—State v. Potts; (9° IN.) J. Le 

16 Wend. 


N. 

26,-17 AmD 449, 
N. Y.—Peo. v. Badgley, 

53; Peo. v. Kingsley, 2 Cow. 522, 14 

AmD 520. 


N. C.—State v. Peterson, 129 N. 
Cc. 556, 40 SE 9, 85 AmSR 756. 
Vt.—State v. Brices S40 Vit. .o01: 


Stare-v. Parker, 1 DWChipm. 298, 21 
AT DUT. 35: 

55. West v. State, (Fla.) 33 S 854; 
State v. Imboden, 157 Mo. 83, 57 SW 
536; State v. Clinton, 67 Mo. 380, 29 
AmR 506; Peo. v. Herfz, 35 Misc. 
CNP YO Ie oN Se 48.0) Pe Peo iv. 
Badgley, 16 Wend, (N. Y.) 53. But 
compare State v. Peterson, 129 N. C. 
556, 40 SE 9, 85 AmSR 756 (where 
it is said to be unnecessary to al- 
lege the loss, although it would be 
better to do so). 

fa] An allegation that an instru- 
ment is lost is not equivalent to an 
allegation that it has been withheld 
or destroyed by the acts of defend- 


ant. Bench v. State, 63 Ark. 488, 
39 SW 360. 
[ob] Averment that instrument 


had been “disposed of.”—-The forged 


instrument must be described, or 
élse it must be shown that it has 
been destroyed by the prisoner, or 


is in his possession ‘and withheld 
from the jury; and where the indict- 
ment averred that it had been “dis- 
posed of,’ it was held that, although 
the words “disposed of” might be 
ambiguous, yet when the indictment 
further alleged that by reason of its 
having been ‘disposed of” it could 
not be more fully described, it suffi- 
ciently averred such a disposition as 
amounted to a destruction within 
the reason of the rule. State v. 
Davis, 69 N. C. 313. 

[ce] Showing search.—It is not 
necessary, in an indictment for for- 
gery where the instrument forged 
is alleged to be lost, to show that 
search therefor has been made by 
the parties to whom it was uttered.. 
Hess v. State, 73 Ind. 537. 

66. Ill—Wallace v. Peo., 27 Ill. 45. 


(g) Designation of Instrument by Name 
hic In some jurisdic- 
tions it is permissible by reason of express statutory 
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This 


given,>5 


forgery.®* 


Ind.—Birdg v. State, 31 Ind. 88. 

Ky.—Hill v. Com., 33 SW 823, 17 
KyL 1135. 

Mass.—Com. v. Spilman, 124 Mass. 
327, 26 AmR 668. 

Tex.—Pierce v. State, 38 Tex. Cr. 
604, 44 SW 292; Collum v. State, 69 
Tex. Cr. 165, 153 SW 1144. 

Vt.—State v. Briggs, 34 Vt. 501. 

57. “Wallace "v.- Peo:, 27 “Ill. 45% 
Com. v. Spilman, 124 Mass. 327, 26 


AmR 668. 

58. Ind.—State v. Callahan, 124 
Ind. 364, 24 NE 732; Myers v. State, 
101 Ind. 379; Munson v. State, -79 
Ind. 541; Hess v. State, 73 Ind. 5387; 
Birdg v. State, 31 Ind. 88; Armitage 
v. State, 13 Ind. 441. 

Me.—State v. Witham, 47 Me. 165; 
State v. Bonney, 34 Me. 383. 

Mass.—Com, v. Houghton, 8 Mass. 


107. 
N. 2d.—State ~v. Potts, 9 -N. J: L. 
rake alli AmD 449. 
. Y.—Peo. v. Kingsley, 2 Cow. 
522 14 AmD 520. 
Oh.—Dana v. State, 2 Oh. St. 91. 
Tenn.—Luttrell v. State, 85 Tenn. 


232, 1 SW 886, 4 AmSR 760; Crox- 
dale v. State, 1 Head 139; Hooper v. 
State, 8 Humphr. 93. 

Vit State ava brisss,o4— V ta 0k 
State v. Parker,-1) D; ‘Chipm.’. 298; 
Houghton, 8 Mass. 


6 AmD 735. 
59. Com. v. 
LOKesStateeven Lotus, OeNod. wias, 26,007 
AmD 449; Peo. v. Kingsley, 2 Cow. 
GN. DY.) 522, 14 Amb 520: 
60. Munson v. State, 79 Ind. 541. 
61. La.—State v. Woods, 112 La. 
617, 86 S 626; State v. Gaubart, 49 
La. Anns” 1692,1322 S920; “Staterv. 
Sherwood, 41 La. Ann. 316, 6 S 529; 
State v. Boasso, 38 La. Ann. 202; 
State v. Maas, 37 La. Ann. 292; State 


v. Nelson, 28 La. Ann. 46; State v. 
Pons, 28 La. Ann. 43. 

Mass.—Com. v. Bailey, 199 Mass. 
583, 85 NE 857; Com. v. Talbot, 2 
Allen 161. 

Miss.—Roberts v. State, 72 Miss. 
110, 16 S 233. 

Mo.—State v. Haws, 98 Mo. 1838, 
ID (Swe 5745) 12 SW 126; State v. 
Fisher. €5 Mo. 437. 


Pa.—Com. v. Beamish, 81 Pa. 389; 

Come vat barzare Le he wNe el Ge 
62. U. S.—State v. Lawrence, 26 
126 


Bl Cast- No. 15,572,413 Blatehf. 211. 

La.—State v. Stringfellow, 
La. 720, 52 S 1002. 

Mass.—Com. v. Castles, 9 Gray 
123. 

N. Y.—Gray v.. Peo., 21 Hun 140. 

Pa.—Com. v. Meads, 14 YorkLeg 
Rec 1382. 

Gam=Regi v.. Carson, 14 UW. CC. 
Pes 09: 

63. Cal.—Peo. v. McGlade, 139 
Cal. 66, 72 P 600; Peo. v. Ah Woo, 
28 Cal. 205. 
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provision in a prosecution for forgery to designate 
the instrument forged by the name by which it is 
commonly known without. setting out its tenor.®2 
But if a copy of the instrument is set out in the in-| 
dictment, the omission of the designation,®? or a 
misnomer,®* constitutes no ground for quashing the 
indictment irrespective of whether there is stat- 
utory authority for describing the instrument by 
the name by which it is commonly known or the 
contrary. It can make no difference by what name 
the pleader calls an instrument if he sets it forth in 
full and it is embraced within the definitions of 
And it has similarly been held that 
where the instrument is designated by several names, 
one of which is correct, those which are incorrect 
may be rejected as surplusage.® 
construction prevail in the ascertainment of the 
legal import of the instrument as would prevail in 
a civil action founded thereon;® and indictments 
or informations have been sustained where the in- 
strument has been designated as a bill of ex- 
change,®” as a warrant or order for money °° or for 


The same rules of 


Ga.—Gibson v. State, 79 Ga. 344, 5 


SE 76. 

Ind.—Garmire v. State, 104 Ind. 
444, 4 NE 54; Powers v. State, 87 
ue 97; Harding v. State, 54 Ind. 


Mich.—Peo. v. Kemp, 76 Mich. 410, 
43 NW 439. 


Eng.—Reg. v. Williams, 4 Cox C. 


Cc. 356. 

64. Peo. v. Kemp, 76 Mich. 410, 
43 NW 439. 

65. State v. Van Auken, 98 Iowa 


674, 68 NW 454; State v. ‘Crawford, 
13 La. Ann. 300 


66. Bland v. Peo., 4 Ill. 364. 
Vie meV Aa Sp earo melas 
Ann. 292. 
Mass.—Com. v. Butterick, 100 
Mass. 


Mich.—Peo. v. Kemp, 76 Mich. 410, 
43 NW 439. 

Vt.—State v. Morton, 27 Vt. 310, 
65 AmD 201. 

Eng.—Reg. 
Rob. mia: 
(Op (CEs 

[a] A check may be properly de- 
scribed as a bill of exchange. State 
v. Maas, 37 La. Ann. 292; State v. 
Crawford, 13 La. Ann. 300; Peo. v. 
Kemp, 76 Mich. 410, 43 NW 439; 
State v. Morton, 27 Vt. 310, 65 AmD 


Ve, INNeAr ees wie ee 
Reg. v. Smith, 2 Moody 


Son: Reg. Vv; Smith, 2) Moody. CG) C 
[b] What may not be designated 


as a bill of exchange.—(1) A writ- 
ing requiring the addressee to pay 
the bearer on demand a sum of 
money cannot be designated as a 
bill of exchange. Res. v.. Curry, 2 
Moody 'Co5G. 218. (2) Nor can-2 
document in the form of a bill of 
exchange, but requiring the drawee 
to pay to his own order, and pur- 
porting to be indorsed by the draw- 
er, and accepted by the drawee. Reg. 
v. Bartlett, 2 M. & Rob. 362. 

[c] An order for the payment of 
money drawn by a person on him- 
self, payable to his own order, and 
by himself accepted and indorsed, 
may properly be described in an in- 
dictment as a bill of exchange. Com. 
v. Butterick, 100 Mass. 12. 

68. La.—State v. Crawford, 13 La. 
Ann, 300. 

aoe ae v. Parsons, 138 Mass. 
189. 

Mich.—Peo. v. Kemp, 76 Mich. 410, 
43 NW 489. 

Hne——Ress Val Kaye de. eC ie: 
OMe NEKO Sam Wik) Walivitcum malian Orn) SZ en mn CALOS 
47 HCL 719; Reg: v. Smith, 1) C. & 
700; Reg. v. Harris, 


K. 700, 47 BCL 

1G Gee 179) a en 79 Reg. v. 
Gilchrist, C. & M. 224, 41 ECL 126; 
Reg. v. Autey, 7 Cox C. C. 329; Reg. 
Vi Daw son,. > CoxiG, ©) 2205 Rex Va 
Growther oC SP.” 816s es Ors 
583. 
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goods,®® as a request for the delivery of goods,” as a 
promissory note,’* as a duplicate of taxes,’* as an 
indorsement,’* as a receipt or discharge for money,"* 
as a deed,” as a lease,“® or as a will.?7 , 

(7) Averments of Extrinsic Facts—(a) 


[§ 88] 


In General. It is not necessary to 


which are extrinsic to the instrument, although re- 
ferred to therein,’ nor to allege the vaiue of the 
property sought to be obtained.’® An indictment for 
forging an undated order addressed to no one need 
not state facts explanatory of those defects.*° 

[§ 89] (b) Lack of Authority to Make or Alter. 
An indictment which fails to allege that the making 


or alteration of the instrument was 


ity is insufficient;8! but it need not aver that the 
act was done without knowledge of the person ap- 


Can.—Reg. v. Steel, 18 U. C. G 
oud 
[a] A check may be described as 


an order for money. State y. Maas, 
37 La. Ann. 292; State v. Crawford, 
13. La. Ann. 300; Peo. v. Kemp, 76 
Mich. 410, 43 NW 439. 

[b] A warrant which is not an 
order cannot be described as a “war- 
rant and order.” Reg. v. Williams, 2 
COWS oly oC Tay bla Re Stan. Dion, 
SECO CEO. 289). 

{[c] Instruments which cannot be 
described as orders.—(1) If the per- 
son whose name is forged had no 
authority to order, the instrument 
is a request, and cannot be described 
as an order. Reg. v. Roberts, C. & 
M. 652, 41 BCL 353; Reg. v: Newton, 
2 Moody C. C. 59; Rex vy’ Baker, 1 
Moody C.,C. 281. (2) A writing di- 
recting the addressee to pay the 
bearer on demand a sum of money 
is not an order (Reg. v. Curry, 2 
Moody, G7 ‘Cy 218) s (3).- nor pis kone 
which is conditional (Reg. v. Howie, 
Td LCoxC, C.'3210)¥ 
' [d]’ An instrument which is an 
order for money or for the delivery 
of goods, at the option of the hold- 
er, must be so described. State v. 
Stephen, 45 La. Ann. 702, 12 S 883. 

69. Reg. v. Illidge, 2 C. & K. 871, 
61 ECL 871; Reg. v. Smith, 2 Cox C, 
Criss: 

70. Reg. v. Walters, C. & M. 588, 
41 ECL 320; Reg. v. Robson, 9 C. & 
P. 423, 38 HCL 251; Reg. v. James, 
BOW arP. 292, 34 ECL 740, 15 ERC 
137. 

71. Com. v. Thomas, 10 Gray 
(Mass.) 483; Peo. v. Bennett, 122 
Mich. 281, 81) NW 117; State v. Hay- 
den, 15 N. Hw 355; Reg. v. Howie, 11 
Cox C. C. 320. 

[a] A bank bill (1) may be de- 
seribed as a promissory note (Com. 
v. Thomas, 10 Gray (Mass.) 483), 
(2) unless another section of the 
statutes expressly covers bank bills 
(Com, v. Dole, 2 Allen (Mass.) 165; 
State v. Hayden, LE GIN. ae olObee 

[b] A seaman’s advance note can- 
not be described as a promissory 


note, .  Ree.. v..) Howie, .11.:Cox, C.\ C, 
320. 
722 COM. ¥. Beamish, 81 Pa, 389 


(the word ‘duplicate’ when used in 
connection with the collection of 
taxes has a well-known and recog- 


nized meaning). 

73. Morel v. State, 74 Ga. 17; 
Com. v. Dallinger, 118 Mass. 4389; 
Powell v. Com., 11 Gratt. (52 Va.) 
822. 

fa] Extent and limits of rule.—(1) 
The writing of another’s name upon 
the back of a note is properly de- 
scribed as an indorsement, although 
the simulated liability would not be 
that of a technical indorser (Powell 
v...Com., 1) Gratti ‘@Va.)) 1822) sw 72) 
and although the writing became a 
promissory note only by means of 
such indorsement (Com. v. Dallinger, 
118 Mass. 439); (8) but an accept- 
ance cannot be described as an in-! 


FORGERY 


[§ 90] (ce) 


Defraud—aa. 


‘set out matters 


without author- 


ance containing 


Seas: (Morel v. State, 74 Ga. 
17 


74 Com. vy. Brown, 147 Mass. 
585, 18 NE 587, 9 AmSR 736, 1 LRA 
620; Reg. v. Pringle, 9 C. & P. 408, 


.88 ECL 243; Rex v. Martin, 7 C. & P. 


549, 32 BCL .752; 
Moody C. C. 414. 

75. State v. Fisher, 65 Mo. 4387. 

76. Folden v. State, 13 Nebr. 328, 
14 NW 412. 

TTX V isirChy = (Wing isle 190s O 
Reprint 646. . 

78. Dillard v. U. S., 141 Fed. 303, 
72 CCA 451; Testick’s Case, 2 Hast 
PlEC., W920. 

[a] Thus an indictment for forg- 
ing and uttering Chinese duplicate 
certificates of residence, such as a 
collector is authorized to issue on 
proof of loss of the originals, need 
not aver that originals were issued 
or lost, nor to whom the duplicates 
were issued, where the certificates 
are described and the names of the 
Chinese persons to whom they pur- 
port to have been issued are given, 
and it is alleged that the persons 
to whom they were uttered were to 
the jurors unknown. ~ Dillard v. U. 


Rex v. Hope, 1 


S., 141 Fed. 308, 72 CCA 451. 
79. Stewart v. State, 113 Ind. 505, 
16 NE 186; State v. Adamson, 43 


Minn. 196, 45 NW 152. 

80. Dixon v. State, (Tex. Cr.) 26 
SW 500. 

81. Com. v. Bowman, 96 Ky. 40, 
27 SW 816, 16 Kyl 222, 3 LRA 220; 
Stowers v. Com., 12 ‘Bush. (Ky.) 
342; Snyder 
463, 4 Oh. Cir. Dec: 279. 

[a] Allegation held  sufficient.— 
“An allegation in an information 
that the accused feloniously and 
falsely altered a check by adding 
to the amount for which it 
drawn, and that it was 
done with the intent to defraud the 
drawer, sufficiently alleges that the 
alteration was made without the 
drawer’s consent or authority.” 
Peace v. Stickler, 90 Kan. 7838, 1386 P 

82. Finnivy..) State, 127° Ark.) 204; 
191 SW 899; Eldridge v. Com., 54 SW 
7, 21 KyL 1088, 

83. U. S—uU. S. v. Simmons, 96 
U. S. 360, 24 L. ed. 819; U. S. v. An- 
den, 158 Fed. 996; Meldrum vy. U. S., 
151 Fed. 177, 80 CCA 545, 10 AnnCas 
324 [aff 146 Fed. 390]; U. S. v. Law- 


Lencé,.) 265 Ee Case Nov sob big AS, 
Blatchf. 211. 
Ala.—White v. State, 39 S 570; 


Shelton v. State, 143 Ala. 98, 39 § 
3877; Lee v. State, 118 Ala. 672, 23 
S 669; Dudley v. State, 10 Ala. A. 
Ey 64 S 584 [certiorari den 66 S 

Ark.—Snow v. State, 85 Ark, 203, 
107 SW 980, 122 AmSR 23. 

Cal.—Peo, v. Todd, 77 Cal. 464, 19 
P 883; Ex p. Finley, 66 Cal. 263, 5 
PP, 222° Peo. Vv, '-Di- Ryana, 8SiiCal wAs 
333, 96 P 919; Peo. v. McPherson, 6 
Cal.A. 266,91 P1098: 

Colo.—Peo. v. McDonald, 53 Colo. 


Where 
Where the instrument alleged to be forged appears 
on its face to be valid and of legal efficacy, the in- 
dictment need not allege extrinsic facts to show how 
it might be used to defraud.*? 
be alleged only when the operation of the forged 
instrument ‘upon the rights of another is not mani- 
fest or probable upon the face of the instrument.** 
It is enough if the writing is one which, if genuine, 
might apparently be of legal efficacy.®* 
it has been held unnecessary to set out extrinsic 
facts showing how the following instruments might 
be used to defraud. An application for life insur- 
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parently made liable.®? 


Showing How Instrument Might 
Legal Efficacy Apparent. 


Extrinsic facts must. 


Accordingly 


a statement of facts material to 


265, 125 P 114. 


Ga.—Battle v. State, 122 Ga. 575, 
50 SE 342. 

Ill.—Peo. v, Wilmot, 254 Ill. 554, 
98 NE 973. 

Iowa.— State v. Van Auken, 98 
Iowa 674, 68 NW 454. 

Kan.—State v. Stickler, 90 Kan. 
783, 186. P 329 [eit an, State v. 
Foster, 30 Kan. 365, 2 P 628. 

Mass.—Com. y. White, 145 Mass. 


392, 14 NE 611; Com. v. Costello, 120 


Mass. 358. 
Mich.—Peo. v. Wan Alstine, 57 
Mich. 69, 28 NW 594. 
Miss.—Mackguire v. State, 91 


Miss. 151, 44 S 802. 

Mo.—State v. Haroun, 199 Mo. 519, 
et aa ae 467; State v. Fisher, 65 Mo. 

Mont.—State .v. Patch, 21 Mont. 
534, 55 P 108. 

Nebr.—Morearty v. State, 46 Nebr. 
652, 65 NW 784. 

N. J.—Mead v. State, 53 N. J. L. 

601, 23 A 264, 
N. Y.—Paige v. Peo., 3 Abb. Dec: 
439, 6 Park. Cr. 683; Peo. v. Stearns, 
23 “Wend. 634 {aff 21 Wend. 409]; 
Peo. v. Hoyt, 145 App. Div. 695, 130 
NYS 505 [aff 205 N. Y. 583 mem, 98 
NE 1110 mem]. 

N. C.—State v. Covington, 94 N. 
C. 913, 55 AmR 650; State v. Dour- 
don, 13 N. C. 443. 

Okl.—Wishard vy. State, 5 Okl. Cr. 
CLO LIS ee 379.6: 

Pa.—Com. y. Bachop, 2 Pa. Super. 
294; Com. v. Phipps, 16 Phila. 457. 

Tex.—Horton v. State, 32 Tex. 79; 
Martin v. State, 85 Tex. Gr 7895 209 
SW 668; Dillard v. State, 77 Tex. Cr. 
Lute Sw 99; Bowen v. State, 72 Tex. 
Cr. 404, 162 "SW 1146; Lamb-Camp- 
bell v. State, 72 Tex. Cr. 628, 162 SW 
879; Cheesebourge v. State, 70 Tex. Cr. 
612, 157 SW 761; Davis v. State, 70 
Tex. Cr, 253, 156 SW 1171; Whorton 
v..State, 69 Tex, Cr. 1, 152 Sw 1082; 
Carter v. State, 61 Tex. Cri i609, 136 
SW 47; Reeseman v. State, 59 Tex, 
Gr: 430, 128 SW 1126; Reeves v. 
State, 51 Tex. Cr. 604, 103 Sw 894; 
Rubio v. State, 50 Tex. Cr. 177, 95 
SW 120; Gray v. State, 44 Tex. Cr. 


477, 72 SW 858; Morris v. State, 17 
Tex. A. 660, 
Vt.—State v. Shelters, 51 Vt. 102, 


31 AmR 679. 

Wash.—State v. Smith, 77 Wash. 
441, 1387 P 1008. 

w. Va.—State v. Tinglér, 32 W. 
Va. 546, 9 SE 935, 25 AmSR 830. 


Wis.—State Vv. Schwartz, 64 Wis. 
432, 25 NW 417. 
Eng.—Rex v. Martin, 7 C. & P. 


549, 32 ECL 752. 

84. Peo. v. Rising, 207 N. Y. 195, 
100 NE 694, AnnCas1914C 466 [rev 
148 App. Div. 935, 133 NYS 1138]. 
See also infra § 91. 

85. Peo. v. McGlade, 139 Cal. 66, 
72 P 600; Ex p. Finley, 66 Cal. 262, 5 
P 222; 2 Bishop Cr. L. § 572. 

[a] In other words in determin- 
ing whether the instrument set: forth 
is sufficient without extrinsic aver- 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageandnotenumber. —~ 
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the risk which the insurer is asked to incur,* a 
certificate of deposit,’? a promissory note,’8 a proof 
of loss under a fire policy containing an alleged 
forged assignment from the holder of the policy,* 
a railway certificate of identification which is by 
statute specifically made the subject of forgery,?° 
a receipt,°! a writing directed to an express com- 
pany stating, ‘‘Please let this boy have my jug.’’ 92 
Applying the same general principle it has been 
held unnecessary to allege that a check which it is 
charged was forged was indorsed,®? as the check is 
a complete instrument without the indorsement;% 
that a purported maker of the instrument is a ficti- 
tious person;°> that a purported testator was of 
. full age;°° thatya party whose name was forged to 
a demand on a city and county treasurer for money 
due for labor had a valid claim;%? that the parties 
to a divorce were married,°* or how a marriage cer- 
tificate might be used to defraud.®® Nor is it neces- 
sary to set out in an information charging the 
forgery of a deed the title of the person intended 
to be defrauded,! that the deed had been executed 
or acknowledged,? or that the deed is sealed since 
an averment of a deed imports the forgery of a 
sealed instrument,? or to state other extrinsic facts 
showing wherein there had been an injury to the 
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prosecutor or his estate.4 Likewise there need be 
no allegation that there is a crop growing to be 
affected by a landlord’s lien,® or a debt to be dis- 
charged by a receipt,® or that a draft upon which 
is a forged indorsement is genuine;* and in an in- 
dictment for forging writings used in entering 
goods at the customhouse, it is unnecessary to aver 
the existence of the goods.’ 

[§ 91] bb. Where Legal Efficacy Not Apparent. 
It is indispensable that the efficacy of the instru- 
ment to defraud shall appear either on the face of 
it as set out in the indictment or information ® or 
by the allegation of extrinsic facts,!° unless, as is 
sometimes the case, it is otherwise provided by 
statute. Cases not infrequently arise where the 
fraudulent character of the alleged forged writing 
can be made to appear only by innuendoes, intro- 
ducing extraneous facts and circumstances which 
show that the writing possessed a fraudulent char- 
acter not discernible, except when read in the light 
of such facts and cireumstances.12 Where the in- 
strument is of this character, it is essential not 
only to set out the instrument itself but also to 
allege extrinsic facts to show its capacity to de- 
fraud;!° and a failure to allege such facts renders 


ments, all the extrinsic circum-,, Tex. Cr, 271, 33 SW’ 231. Dixon v. State, 81 Ala. 61, 1 S 69; 
stances tending to fraud which are 96. Corbett v. State, 5 Oh, Cir. | Baysinger v. State, 77 Ala. 638, 54 
implied in the writing should be|Ct. 155, 3 Oh. Cir. Dec. 79. AmR 46; Hobbs v. State, 75 Ala. 1; 
taken to exist. U. S. v. Lawrence, 97. Peo. v. McGlade, 139 Cal. 66,| Rembert v. State, 53 Ala. 467, 25 
26M Cases Nos 15,502, +13 Blatehts | 20.600: AmR 639; Jacobs v. State, 61 Ala. 
211; Peo. v. Stearns, 21 Wend. (N. 98. Ex. p. Finley, 66 Cal. 262, 5 | 448. 

Y.) 409 [aff 23 Wend. 634]. PR222. Ark.—Crossland v. State, 77 Ark. 
. 86. Dudley v. State, 10 Ala. A. 99. State v. Boasso, 38 La. Ann. | 537, 92 SW 776; McDonnell v. State, 
130, 64 S 584 [certiorari den (Ala.) | 202. 58 Ark. 242, 24 SW 105. 

66 S 91] (it must be considered as 1. Peo. v. Parker, 67 Mich. 222, Cal.—Peo. v. Bibby, 91 Cal. 470, 
a definite proposal for the meaning | 34 NW 720, 11 AmSR 578; Peo. v.|27 P 781; Peo. v. Todd, 77 Cal. 464, ° 
of which nothing but itself need | Van Alstine, 57 Mich. 69, 283 NW 594;/19 P 883; Ex p. Finley, 66 Cal. 262, 
be looked into). West v. State, 22 N. J. L. 212; Wish-|5 P 222; Peo. v. Tomlinson, 35 Cal. 


87. State v. Patch, 21 Mont. 534, 
yay ep h 

88. State v. 64. Wis. 
432, 25 NW 417. 

fa] Tlustration.—‘“‘For value re- 
ceived, three months after date I 
promise to pay W. S. or order, $5.00 
as per deed,” the forgery being 
charged to have been committed by 
erasing the ‘“$’ and inserting the 
figure 2 in its place, and by insert- 
ing at the end ‘10 per cent. till 


Schwartz, 


paid.” State v. Schwartz, 64 Wis. 
432, 25 NW 417. 

89. Peo. v. Di Ryana, 8 Cal. A. 
Bisse ga ee ee 

90. State v. Smith, 77 Wash. 441, 
137 P 1008. ; 

91. Peo. v. Monroe, 100 Cal. 664, 


35 P 326, 38 AmSR 323, 24 LRA 33; 
Martin v. State, 85 Tex. Cr. 89, 91, 
209 SW 668 [cit Cye]; Lamb-Camp- 


bell v. State, 72 Tex. Cr. 628, 162 
Sw 879. : 
[a] MDiustrations.—(1) An instru- 


ment purporting to be a receipt by 
the treasurer of a life insurance 
company for a premium on a policy. 
Lamb-Campbell v. State, 72 Tex. Cr. 
628, 162 SW 879. (2) “Fort Worth, 
Texas, May 4, 1918. Received of the 
Fort Worth National Bank $100.00 
for account of I N Bank, Groveton” 
with signature, within Pen. Code 
(1911) art 924. Martin v. State, 85 
Tex. Cr. 89, 209 SW 668. 


92, Mackguire v. Staté, 91 Miss. 
151, 44 S 802. 
93. Peo. v. McDonald, 53 Coto. 


265, 125 P 114; Whorton v. State, 69 
Nex. Cry A524S WwW) L082) 

[a] Especially does the rule ap- 
ply where it is shown that the in- 
dorsement was placed on the back 
of the check long subsequent to the 
action of the instrument. Wesley v. 
State, 67 Tex. Cr. 507, 150 SW: 197, 
199) 

94. Whorton v. State, 69 Tex. Cr. 
1, 152 SW 1082. 

95. Chapman vy. State, (Tex. Cr.) 
34 SW 621; Johnson v. State, 35 


| complete 


are Va UStatep baOkls \Crw 6110) 11 by 2 
796. 

2. State v. Fisher, 65 Mo. 437 (as 
the word deed of itself imports a 
instrument). 

3. Paige v. Peo., 3 Abb. Dec. (N. 
Vs) n489,"6 Parka iGr i683. 

4. Snow v. State, 85 Ark. 203, 107 
Sw 980, 122 AmSR 23. 

5. Cagle v.iState, 139, Tex. Cr. 109, 
44 SW 1097. 

6. Cox v. State, 66 Miss. 14, 5 S 
618; State v. Frasier, 94 Or. 90, 180 
P 520, 184 P 848. 

[a] fhe reason is that if in fact 
there were no such indebtedness, 
still the party giving it would be 
liable for the money acknowledged 
to have been received. State v. 
Frasier, 94 Or. 90, 180 P 520, 184 P 
848. 

7. State v. Pierce, 8 Iowa 2381. 

8. U. S. v. Lawrence, 26 F. Cas. 
No.15,572, 13) Blateht. 211. 

9. See supra § 90; and cases infra 


note 13. 
10. Peo. v. Savage, 5 N, Y: Cr. 
541; State v. Thorn, 66 N. C. 644; 


Watson v. State, 82.Tex. Cr. 462, 199 
Sw 1098; Rex v. Wilson, R. & R. 115. 


. 11. Shope v. State, 106 Ga. 226, 
82 SE 140; Travis v. State, 83 Ga. 
372, 9 SE 1068; In re Terrett, 34 | 


Mont, 325, 86 P 266 (where the stat- 
ute provides that the false making 
of a designated instrument shall be 
forgery, it is not necessary to al- 
lege in the information extrinsi¢ 
facts that show wherein and where- 
by this instrument might apparently 
be of legal efficacy or the founda- 
tion of a legal liability); and supra 


Goodman yv. Peo., 228 Ill. 154, 
81 NE 830. 

TSS: Ue, ve Barnhart. 33 
Fed. 459, 13 Sawy. 126. 

Ala.—Burden v. State, 120 Ala. 
388, 25 S 190, 74 AmSR 37; Williams 
v. State, 90 Ala. 649, 8 S 825; Fomby 
VieStatee  uAla.. 66,09 201, Nel< 
bon v. State, 82 Ala. 44, 2 S 463; 


503. 

Colo.—Raymond vy. Peo., 2 Colo. A. 
329, 30 P 504. 

Fla.—Russell v. State, 51 Fla. 124, 
128, 40 S 625 [cit Cyc]. 

Ida.—State v. Burtenshaw, 25 Ida. 
607, 1383 P 1105. 

Ill.—Goodman v. Peo., 228 Ill. 154, 
81 NE 830; Klawanski v. Peo., 8 
Ill. 481, 75 NE 1028. 

Ind.—State v. Floyd, 169 Ind. 136, 
81 NE 1153; Stewart v. State, 113 
Ind. 505, 16 NE 186; Shannon v. 
State, 109 Ind. 407,,10 NE 87; Gar- 
mire v. State, 104 Ind. 444, 4 NE 
54; Powers v. State, 87 Ind. 97; State 
v. Cook, 52 Ind. 574; Reed v. State, 
28 Ind. 396. 

Iowa.—State v. Johnson, 26 Iowa 
407, 96 AmD 158; State v. Pierce, 8 


Iowa 231. 
Ky.—Com. v. Tabor, 104 SW 261, 
108 La. 496, 32 


31 KyL 840. 

La.—State v. Leo, 

S 447; State v. Murphy, 46 La. Ann. 
415, 14 S 920. 

Mass.—Com. v. Dunleay, 157 Mass. 
386, 32 NE 356; Com. v. Spilman, 124 
Mass. 327, 26 AmR 668; Com. v. 
Hinds; 101° Mass. 2093: Com: v. 
Chandler, Thach. Cr. 187. 

Minn.—State v. Goodrich, 67 Minn, 
176, 69 NW 815; State v. Riebe, 27 
Minn. 315, 7 NW _ 262; State v. 
Wheeler, 19 Minn. 38. 

Miss.—May v. State, 115 Miss. 708, 
76 S 636; State v. Chapman, 103 
Miss. 658, 60 S 722; Poythress v. 
State, 99 Miss. 805, 56 S 168; Griffin 
v. State, #96« Miss.."309)) 5197S 466; 
State v. Starling, 90 Miss. 252, 42 S 
203; France v. State, 83 Miss. 281, 
S57S 1343" 

Mo.—State v. Chinn, 142 Mo. 507, 
44 SW 245; State v. Maupin, 57 Mo. 


205. 

: N. Y.—Peo. v. Drayton, 168 N. Y. 
10, 60 NE 1048 [rev 41 App. Div. 40, 
58 NYS 4389]; Peo. v. Hoyt, 145 App. 
Div. 695, 130 NYS 505 [aff 205 N. Y. 
533 mem, 98 NE 1110 mem]; Peo. v. 
Shall, 9 Cow. 778; Peo. v. Stearns, 21 
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the indictment fatally defective.1* If the instrument 
is conditional a compliance with the conditions 
must be shown.’® So if an instrument requires that 
it be accompanied by other writings the indictment 
must allege that it was so accompanied.!¢ An in- 
dictment for forging instruments purporting to re- 
late to a pending cause must show that such a 
cause is pending.!? 

Assignment of note. An indictment for a forged 
assignment of a note must show the existence of 
the note.18 

Bill of lading. If the instrument charged te have 
been forged is a bill of lading it should be shown in 
what way rights of property might be affected there- 
by.19 

Bond. If the instrument is a bond it should ap- 
pear from the indictment that an obligee and obligor 
existed.2° And if it is a bond which requires ap- 
proval to give it validity, such approval must be 
alleved.?! 

Book of accounts. Where the indictment is based 
on a statute making it an offense to make any false 
entry in any bock of accounts kept by any moneyed 
corporation to be delivered or intended to be de- 
livered to any person dealing with the corporation 
by which any pecuniary obligation is affected, 1 
will be insufficient if it fails to show how any 
pecuniary obligation was to be affected.” 

Deed. In the case of deeds there must be an 
allegation that the property purported to be con- 
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veyed is in existence,2? and that the purported 
grantor had title thereto;24 and, if a mortgage, that 
there was some indebtedness secured thereby.2> If 
an indictment is for the forgery of a certificate of 
acknowledgment the deed must aver that the com- 
missioner of deeds whose name was forged had 
authority to take such acknowledgment.?® 

Guaranty. In tle case of the guaranty of a debt, 
the existence of the debt must be averred.?* 

Indorsement: If the indictment’is for the forgery 
of an indorsement it must be set out accompanied 
with such averments as will make the offense affirm- 
atively appear.?§ 

Order or request for goods. In the case of an 
order for the delivery of goods, a power to dispose 
of the goods by the drawer and an obligation on the 
part of the drawee to obey must be alleged. Zoe Am 
indictment for forgery of a request to let another 
have goods should allege that the addressee had the 
goods for sale;°° and such a request may be other- 
wise so uncertain as to require the averment of ex- 
trinsic facts showing its fraudulent tendency.*1 

Public record. If the forgery charged consists 
in the falsifying of a public record by entering a 
false satisfaction on the margin of a deed of trust 
record it must be averred that the entry was at- 
tested by the clerk as this is necessary to make the 
entry effective.®? 

Railroad pass. 
forged is a ‘‘ 


If the instrument alleged to be 
railroad pass’’ it must be alleged that 


Wend. 409 [aff 23 Wend. 634]; Peo. 
Vaisavage, ibaINy VinOr.. 541, 

N. C.—State v. Covington, 94 N. C. 
913, 55 AmR 650; State v. Weaver, 94 
INGO 886,) 155, ‘mR 647; State v. 
Greenlee, 12 Ni G..523. 

N. D.—State v. Ryan, 9 N. D. 419, 
83 NW 865. 

Oh.—Henry v. State, 35 Oh. St 
128; Bynam v. State, 17 Oh. St. 142; 
Carberry’ v.° State; 11 .Oh. St. 410; 
Clarke v. State, 8 Oh. St. 630; Moore 
Viniotatonuor OhiCiry Ct1:02 70h. Cir, 
Dec. 70. 

Or:—State v. Frasier, 94 Or. 90, 
180 P 520, 184 P 848; State v. Gee, 
ASO, 100,042) oe ks 

Pa.—Com. v. Mitchell, 16 Pa. Dist. 


704; Com. v. Mulholland, 12 Phila. 
608. 

Tenn.—State v. Humphreys, 10 
Humphr. 442; State v. Martin, 9 


Humphr. 55; Walton v. State, 6 Yerg. 
Bw ere 

Tex.—Young v. State, 84 Tex, Cr. 
79,206 SW 197;- Carrell v.-State, 
79) Mex wiCr. 230, 1845 SW, 11905) Ritter 
v. State, 76 Tex. Cr. 594, 176 SW 
727; Whitmire v. State, 70 Tex. Cr. 
475, 156 SW 1179; Pelton v. State, 
60 Tex. Cr. 412, 132 SW 480, AnnCas 
1912C 86; McBride v. State, 48 Tex. 
Cr. 213, 88 SW 2387; Wilson v. State, 
(Cr.) 75 SW 504; Black v. State, 42 
Tex. Cr. 585, 61 SW 478; Crawford 
v. State, 40 Tex. Cr. 344, 50 SW 378; 
Cagle iv. State, 39 Tex: (Cr) 109) 944 
Sw 1097; Overly v., State, 34 Tex. 
Cr. 500, 31 SW 377; Caffey v. State, 
36 Tex. Cr. 198, 36 SW 82, 61 AmSR 
S4ie Carder vi state, 35 Dex. Cry 106, 
31 SW 678; Simms v. State, 32 Tex. 
Crei2v7,, 22 JSW “87652 Kine vin State; 
2u Tex. A. 567, 11 SW 525, 11 AmSR 
203; Hendricks v. State, 26 Tex. A. 
176, 9 SW 555, 557, 8 AmSR 463; 
Rollins v. State, 22 Tex. A. 548, 3 


SW 759, 58 AmR 659; Anderson v. 
State, 20 Tex. A. 598; Morris v. 
State, 17 Tex. A. 660; Costley v. 


State, 14 Tex. A. 156. 
Vt.—State v. Briggs, 34 Vt. 501. 
Va.—Terry v. Com., 87 Va. 672, 13 


SE 104. ; 
aie Va.—State v. Davis, 104 SH 
484. 

Wis.—State v. Schwartz, 64 Wis. 


432,.25 NW 417. 

Eng .—Rex v. Cullen, 1 Moody C. C. 
300; Rex v. Barton, 1 Moody C. C. 141. 

[al Sufficiency of indictment al- 
leging extrinsic facts.—Although the 
instrument is of such a character as 
not to import a legal liability on 
its face, an indictment alleging facts 
and circumstances which, when 
taken in connection with the instru- 
ment itself, invest it with apparent 
legal efficacy, and enable the court 
judicially to see that the instrument 


has a capacity to defraud, is: good. 
Glenn v. State, 116 Ala. 483, 23 S 
Le Dixon AV. State, n oie Alan Glut as 


69; Rembert v. State, 53 Ala. 467, 25 
AmR 639; State v. Wills, 70 Minn. 
403, 73 NW 177. ; 

14. Young v. State, 84 Tex. Cr. 
179; 206 SW 197. 

15. Manaway v. State, 44 Ala. 
375; Carder v. State, 35 Tex. Cr. 105, 
31 SW 678. } 

[a] Effect of special statutory 
provision.—But this may be unnec- 
essary if the indictment follows the 


wording of a_ statute. Billups v. 
State, 88 Ga. 27, 13 SE 830.’ 

16.. Caffey, ve State... 36, Mex! Cr: 
198, 36 SW 82, 61 AmSR 841. 

17. State v. Chinn, 142 Mo. 507, 
44 SW 245; State v. Maupin, 57 Mo. 
205, 210. 

LS.) (SiImmMnisMiv.resLace,, ccutex: iOrs 
277, 22 SW 876. 

19. State v. Harroun, 199 Mo. 519, 


98 SW 467. 


20. State v. Briggs, 34 Vt. 5ods 

21. Crayton v. State, (Tex. Cr.) 
73 SW 1046. 

22. State v. Starling, 90- Misg. 
252, 42.8 203: 

237° OReolt ivi Merrill, 1217 SCaliey9 9: 
59 P 836; State v. Fisher, 65 Mo. 


437; Peo. v. Wright, 9 Wend. (N. Y.) 
193% 

24, Peo. v. Wright, 9 Wend. (N. 
Y.) 193; Johnson v. State, 40 Tex. 
Cr. 605, 51 SW 382, 76 AmSR 742. 

25, Peos vy. Terrill, £27 Cal> 99; 
59 P 836. 

[a] Effect of special statutory 
provisions.—If the indictment is 
based on a statute it may not be 
necessary to allege this. State v. 
Moore, 86 Minn. 418, 90 NW 786. 


26. Vincent v. Peo., 


15 AbbPr (N. 
Y.) 234, 5 Park. Cr. 88. 


27. State Vv. Humphreys, 10 
Humphr, (Tenn.) 442. 

28. Crossland v. State, 77 Ark. 
537, 92 SW 776; McDonnell v. State, 
58 Ark. 242, 24 SW 105; Com. v. 
Spilman, 124 Mass. 327, 26 AmR 668. 

[a] MTllustration.—Upon an indict- 


ment charging the forging of an in- 
dorsement ‘in’ and upon a certain 
promissory note,” it was held that 
such an allegation was insufficient; 
that further facts must be set forth 
in the indictment to show that the 
crime charged had been committed; 
and that the words placed upon the 
back of the note were necessarily 
such as to make. defendant a party 
to the instrument, and to declare the 
capacity in which he was a party. 
Since the charge set forth in the in- 
dictment did not show affirmatively 
that the words written, as written, 
became a part of an instrument 
which was the subject of forgery, 
the indictment was held to be insuf- 
ficient. Com. v. Spilman, 124 Mass. 
327, 26 AmR 668.- 


29. State wv. Leak, 80 N. C, 403; 
Walton v. State, 6 Yerg. (Tenn.) 377; 
Crawford v. State, 40 Tex. Cr. 344, 
50 SW 378. 

380. Crawford v. State, 40 Tex. 
Cr. 344, 50 SW 378. 

31. Shannon v. State, 109 Ind. 


407, 10 NE 87 (“September 4, 1886. 
Mr. T. Hemphill—Please let Charles 
Shannon have one dress pattern, and 
oblige [signed] Theodore Points” is 
so uncertain that the averment of 
extrinsic facts showing its fraudu- 
lent tendency is necessary to the 
sufficiency of an indictment charg- 
ing forgery). 

32. Poythress v. State, .99 Miss. 
805, 56 S 168. See also State v. 
Davis, (W. Va.) 104 SE 484 (an in- 
dictment, charging forgery of a re- 
lease of a deed of trust and incor- 
porating a copy of the writing which 
does not either by it or by aver- 
ments of extraneous circumstances 
make readily discernible the fraudu- 
lent character of the writing and its 
relation to that which it purports 
to affect, is fatally defective). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the person whose name was subscribed to it was the 
agent of the company and had authority to issue 
it,°* and also that the conductor to whom it was 
to be presented was authorized and required to re- 
ceive and act upon such an instrument.*4 

If the instrument is a waiver of 
a landlord’s lien, an allegation of the tenancy and 
the existence of a lien must be alleged.*5 

In the case of a will there must be an 
allegation that the purported testator was dead at 
the time of the forgery, and that he left an estate 


Waiver of lien. 
Will. 


to be so disposed of.3& 
Other instruments. 


, 33. State v. Weaver, 94 N. C. 836, 
55 AmR 647. 

34. State v. Weaver, 94 N. C. 836, 
55 AmR 647, 

35. Williams v. State, 90 Ala. 649, 
8 S 825; France v. State, 83 Miss. 
Ola O LS OLS. ‘ 

fa] Thus a writing which pur- 
ports to be signed by a landlord, 
and to be a waiver of all his rights 
as against the crop of his tenant, 
except as specified sum for rent of 
land and hire of a mule, and which 
declares that he holds no other claim 
against his tenant, will not support 
an indictment for forgery (Code 
§ 3832), without an averment of the 
extrinsic fact that he has made ad- 
vances to the tenant; and an aver- 
ment that he “held a lien on-the 
croo for rent and advances” is not 
sufficient. Williams v. State, 90 
Ala. 649, 8 S 825. \ 

86. Huckaby v. State, (Tex. Cr.) 
78 SW 942. 

[a] Effect of special statutory 
provision.—But if the indictment is 
framed according to a statute such 
an allegation may not be necessary. 


ReON WA DOGGy: Wiki ‘Cali 324645, 19) ae 
883. 

37. See cases supra note 13. 

38. Jacobs v. State, 61 Ala. 448 


(must set out enough of the pro- 
ceedings to show that the oath was 
administered by proper authority 
and lawfully taken). 
89: Carder vw. State, 35) Tex, Cr, 
105, 107, 31 SW 678 (on an indict- 
ment for the forgery of the follow- 
ing instrument, “We, the under- 
signed, promise to become members 
of the State’s Business Men’s Asso- 
ciation of Texas, and promise to pay 
to said association ten dollars each 
for one year’ membership in said as- 
sociation, for the purpose of protect- 
ing our business and advancing our 
mutual interest, providing all the 
first-class merchants in Henrietta, 
Texas, will sign this agreement and 
become members of said associa- 
tion,” it was held that since such 
instrument showed upon its face 
that it could not create a complete 
legal liability when it should be 
signed by all the leading merchants, 
and no money was due until such 
signatures were affixed thereto, the 
indictment should, by appropriate in- 


nuendoes, have averred such facts 
as .completed the instrument and 
made it create a_ legal liability 


against those signing it). 

40. State v. Bullock, 54 S. C. 300, 
32 SE 424 (where defendant was 
not indicted as clerk of court or 
for forging the name of the clerk, 
but was charged with forging a wit- 
ness’ pay certificate which he signed 
as clerk of court, the indictment was 
not invalid because it did not allege 
that he was clerk). 

41. Com, v. Hinds, 101 Mass. 209 
(an indictment for forging a writing 
in the following words: “I hereby 
certify that H. & Co. have placed in 
my hotel a card of advertisements 
as per their agreement by contract. 
S., Proprietor,’ without any aver- 
ment of extrinsic matter to show 
that the instrument was adapted to 
be used for purpose of fraud other- 
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Among other instruments 87 
the general rule requiring the averment of extrinsic 
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der.*° 


wise than appeared on its face, was 
held to be bad at common law). 

42. Belden v. State, 50 Tex. Cr. 
565, 99 SW 563 (accused was 
charged with forging a letter direct- 
ed to a bank, purporting to have 
been signed by S, authorizing the 
bank on pay day of each month to 
pay to L the amount of the signer’s 
account as presented, or if, at any 
time before pay day the _ signer 
should draw his check to pay the 
account to date. Such instrument 
did not on its face import an obli- 
gation, and hence an indictment fail- 
ing to show by explanatory aver- 
ments that S had a running account 
in the bank, and that the bank was 
instructed to pay his account to L, 
ete., was fatally defective). 

43. State v. Floyd, 169 Ind. 136, 
81 NE 1153; Rex v. Barton, 1 Moody 
(GRE Ore ci ky le 

[a] Tllustrations.—(1) Where an 
indictment charged defendant with 
forging a receipt signed thus: ‘Re- 
ceived, H, H.,” it was heJd that the 
indictment ®*was bad because there 
was no averment of extrinsic facts 
showing what “H. H.” meant. Rex 
v. Barton, 1 Moody C. €. 141 [quot 
Bynam v. State, 17 Oh. St. 143]. (2) 
Under. , Burns: Sit: yo Annet: (1901) 
§§ 5989a, 5989b, requiring contracts 
between teachers and school corpo- 
rations to be kept in a public rec- 
ord, and § 8085h, requiring every 
township trustee to present to the 
advisory board receipts and expend- 
itures, ete., a township advisory 
board knows who the teachers of 
its township were during the year, 
and an indictment on a forged re- 
ceipt for the expenditure of tuition 
funds, signed in the name of one as 
teacher, must allege that a person 
of the name signed was under con- 
tract to teach before the commission 
of the alleged forgery. State v. 
Floyd, 169 Ind. 1386, 81 NE 1158. 

44, State Vv. Humphreys, 10 
Humphr. (Tenn.) 442 (an indictment 
charged that A “did feloniously and 
fraudulently forge a certain paper 
writing’ as follows: “Mr. J. G. Bos- 
tick, You will please charge A’s ac- 
count to us up to this date. caps 
& C.” The indictment was not valid 
without charging that A was_in- 
debted to Bostick, as there could be 
no fraud unless a debt existed). 

45. Reed vy. State, 28 Ind. 396 (an 
indictment for forging a certificate 
purporting to be signed by a mus- 
tering officer of the United States, 
and certifying that a certain person 
named had been mustered, and that 
such person was entitled to a bounty 
voted by a county board, was held 
bad, because, at the time of the al- 
leged forgery, the appropriation of 
money for bounties was illegal and 
void, and no extrinsic facts were 
averred showing the fraudulent 
tendency of the certificate). 

46. Peo. v. Dole, 122 Cal. 486, 55 
P 581, 68 AmSR 50; Peo. v. Wilmot, 
254 Tll. 554, 98 NE 973; Cross v. Peo., 
47 Ill. 152, 95 AmD 474; State v. 
Fay, 80 Minn. 251, 83 NW 158; State 
v. Morton, 27 Vt. 310, 65 AmD 201. 

{a] Thus (1) an indictment 
charging forgery of a certificate on 
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facts has been applied to affidavit in detinue,*® ar- 
ticles of association,®® a certificate for witness’ 
fees,*° a certificate that one has placed a ecard of 
advertisement in a hotel,*! a letter directing a bank 
to pay money,*” a receipt,#* a request for the trans- 
fer of an account,** a mustering certificate or or- 


{§ 92] (d) Authority of Person Whose Name Is 
Signed as Agent or Officer. Where the alleged forged 
instrument purports to be signed by one in his capac- 
ity as an agent,*® or an officer,47 and from the other 
allegations in the indictment or information it ap- 
pears or necessarily must be inferred that the in- 
strument is an apparently valid one having a ten- 


a check purporting to have been 
made by “W. W. Raymond, Teller,” 
of the drawee bank, was not insuffi- 
cient for failure to aver that he was 
the drawee bank’s teller. Peo. v. Wil- 
mot; 254 (Ill. 554, 98 INE 973.0 =C2) WA 
teller of a bank has authority to ac- 
cept checks drawn upon the bank by 
certifying that they are good and it 
need not be averred in an indictment 
for forging such an _ acceptance. 
State v. Morton, 27 Vt. 310, 316, 65. 
AmD 201 (“It is like the rule, by 
which the acceptor of a bill is pre- 
cluded from denying the genuineness 
or the authority of the bill itself. 
I certainly recollect no case, where 
the person putting off a forged in- 
strument, purporting to be executed 
by an agent, was allowed to defeat 
the prosecution, by showing want of 
authority in the person represented 
as agent upon the forged paper. He 
is estopped by the representation’’). 
(3) It is unnecessary to allege that 
the person whose name was signed 
to the certification of a check had 
no authority to certify it. Peo. ‘v. 
pele: 122 Cal. 486, 55 P 581, 68 AmSR 


47. Peo. ve Bibby, 91" Call 470) 27 
P 781; State v. Maupin, 57 Mo. 205; 
Fry v. State, 78 Tex. Cr. 435, 182 Sw 
331; Lamb v. State, 72 Tex. Cr. 628, 
162 SW 879. 

{a] County treasurer.—An indict- 
ment charging accused with forging 
a check drawn by P, the county 
treasurer, by forging the indorse- 
ment of the payee thereon, was not 
insufficient for failure to allege facts 
showing P’s authority to act as 
treasurer and to issue checks against 
the funds of the county. IMA Nie 
States 78" Dex (Cre 435.5437 01 son Swi 
331 (“It is not customary for a 
check to bear on its face that it is 
issued by virtue of article so and 
so of the Revised Statutes, and the 
person who signed it is the duly 
elected, acting, and qualified freas- 
urer of a given county, and no per- 
son would look for such averments 
in the face of a. check’’). 

[b] Judge.—An indictment for 
forging a judge’s certificate to a 
duebill which alleges that the forged 
instrument purported to be the cer- 
tificate of A. B., judge of the ninth 
judicial circuit, is sufficient without 
the further allegation that A. B. was 
judge of that district. State v. Mau- 
pin, 57 Mo. 205. 

{c] School trustees.— The order- 
being valid upon its face, and sub- 
scribed with the names of B and GC, 
“school trustees of Pleasant WVal- 
ley district,’ it was unnecessary to 
allege the existence of the district, 
or the fact that the persons named 
were trustees of that district. Peo. 
v. Bibby, 91 Cal. 470, 27 P 781. 

{d] Treasurer of corporation.— _ 
An indictment for making a false 
instrument purporting to be a re- 
ceipt by the treasurer of a life in- 
surance company for a premium on, 
a policy need not allege that the 
treasurer had authority to issue such 
receipts, as the duty to do so nec- 
essarily follows the holding of the 
office of treasurer. Lamb v. State, 
72 Tex. Cr. 628, 162 SW 879. 


‘lector. 
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deney to defraud,*8 the indictment or information 
need not also allege that the person whose name is 
signed to the instrument had authority so to act; 
but where such authority does not so appear or 
cannot be so inferred, the authority of the agent * 
or the officer °° must be affirmatively alleged. Fur- 
ther, if it appears that the signer would be liable 
individually, it has been held that the fact that 
the signature is in an official capacity is imma- 
terial;®! and if it is sought to convict one of forg- 
ing an instrument signed by another as agent, if 
the instrument does not recite that it is so signed, 
extrinsic averments are necessary to show that the 
person signing signed in the capacity of agent.5? 
(e) Explanation of Meaning of Instru- 
ment. In accord with rules heretofore considered,** 


[§ 93] 


438. See supra §§ 17, 74. 

[a] Authority necessarily in- 
ferred.—Lamb v. State, 72 Tex. Cr. 
628, 162 SW 879. 

49. Neall v. U. S., 118 Fed. 699, 
56 CCA 31; State v. Henning, 158 
Ind. 196, 68 NE 207; State v. Thorn, 
66 N. C. 644; Rex v. Barton, 1 Moody 
a Os l4is Rex ves Wilcox, KR... & BR. 


"al Thus, when an order was 
forged and drawn in the name of 
an overseer and agent upon his prin- 
cipal, and the purpose was to de- 
fraud the principal, the indictment 
for such forgery must aver that the 
person whose name was forged was 
the agent, and that he had authority 
to draw upon his principal. State v. 
‘Thorn, 66 N. C. 644. 

50. U. S. v. Schoyer, 27 F. Cas. 
INO; 16,232,| 2 Blatchf.. 59; Griffin v. 
State, 96 Miss. 309, 51 S 466; State 
v. Tyree, 201 Mo. 574, 100 SW 645; 
Powell v. State, 83 Tex. Cr. 584, 204 
SW 439; Carrell v. State, 79 Tex. Cr. 
198, 184 SW 217; Munoz v. State, 
40 Tex, Cr. 457, 50 SW 949. 

[a] Census trustee.—An _  indict- 
ment charging one, as “census trus- 
tee,” with falsifying his returns, is 
defective, which fails to state ac- 
cused’s authority for taking the cen- 
sus. Munoz v. State, 40 Tex. Cr. 457, 
50 SW 949. 

[b] School trustees. — ‘Under 
Code (1906) § 45638, requiring teach- 
ers of public schools to report 
monthly to the superintendent of 
education the number of pupils who 
attended school, certified by two of 
the trustees, upon which the super- 
intendent is to issue a pay certifi- 
cate to the teacher ... an indict- 
ment for forging a certificate to the 
trustees must charge that the 
persons whose names are averred to 
have been forged were trustees of 
the school, and a recital in the cer- 
tificate to that effect will not aid 
the pleading.” Griffin v. State, 96 
Miss. 309, 51 S 466. 

[ec] Tax collector.—In a prosecu- 
tion of a tax collector for forgery, 
an indictment for forgery of items 
‘on a delinquent tax report, after its 
approval by the commissioners’ 
court, and a certificate, in view of 
Vernon’s Sayles Civ. St. Annot. 
(1914), arts 1402-1498, permitting a 
‘credit for delinquent taxes, was in- 
sufficient where it did not expressly 
allege that defendant was a tax col- 
Powell v. State, 83 Tex. Cr. 
584, 204 SW 439. 

[d] £verments held sufficient.— 
In a prosecution for forgery com- 
mitted by altering and raising a cer- 
tain school warrant, an information, 
which alleged that the warrant was 
issued according to law by the au- 
thority of a certain school district, 
and that the board of directors had 


‘power and authority to issue such 


warrant in favor of the payee 
therein for the amount designated, 
was sufficient, although not setting 
forth the details of the organization 


\a legally formed district. 
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of the school district, inasmuch as 
this would be the mere detailing of 
the evidence necessary to constitute 
State v. 
Tyree, 201 Mo. 574, 100 SW 645. 

fe] Forgery by officer not acting 
in line of duty.—An indictment for 
forgery by the alteration of an in- 
strument issued by an officer act- 
ing not in the line of his proper 
office, but in that of another office, 
the duties of which he had been des- 
ignated to perform during a wva- 
cancy, should aver the facts nec- 
essary to show that such officer had 
been duly designated to act in the 
vacancy, and was competent to make 
the instrument alleged to have been 
altered. Averring that he issued it 
ex officio is not enough. U.S. v. 
Schoyer; 27 EF. Cas; No. 16,232, 2 
Blatechf. 59. 

51. Peo. v. Dole, 122 Cal. 486, 55 
P 581, 68 AmSR 50; Scott, y. State, 
40 Tex. Cr. 105, 48 SW 528. 

[aj] An uncertified check is as 
much the subject of forgery as a 
certified check and if it does not ap- 
pear that the check was certified it 
remains true that defendant is well 
charged with the forgery and utter- 
ance of a check uncertified. Peo. v. 
ase 122 Cal. 486, 55 P 581, 68 AmSR 
50. 

52. State v. Wheeler, 19 Minn. 98 
(an indictment for forging an ac- 
countable receipt of an _ elevator 
company, which is set out in the in- 
dictment, and appears to be signed 
“M. G., Inspector,” unless it shows 
that the person whose name was so 
signed was agent of the company, is 
bad. “In point of fact it does not 
purport to be signed on behalf of 
the company. The addition of ‘in- 
spector’ after the name of the sub- 
scriber does not indicate, in itself, 
the existence of any relation what- 
ever between himself and the com- 
pany, much less of any such rela- 
tion as would in itself import any 
authority on his part to act for it’). 

53. See supra § 91. 

54. Ala.—Nelson v. State, 82 Ala. 
44, 2 S 463. 

Mich.—Peo. v. Parker, 114 Mich. 
442, 72 NW 250. 

Aa es ake v. State, 11 Oh. St. 

Tex.—Whitmire v. State, 70 Tex. 
Cr. 475, 156 SW 1179; Lamb v., State, 
67 Tex. Cr. 474, 148 SW 1088; Green 
v. State, 63 Tex. Cr. 510, 140 SW 
444; Chappel v. State, 58 Tex. Cr. 52, 
124 SW 657; Belden v. State, 50 Tex. 
Cr. 565, 99 SW 563; Joiner v. State, 


48 Tex. .Cr. 360, 87 SW 1039; Wil- 
liams -v. State, 47 Tex. Cr. 605, 85 
SW 800; Wilson v. State. (Cr.) 75 


SW 504; Head v. State, (Cr.) 72 SW 
394; Lynch v. State, 41 Tex. Cr. 209, 
538 SW 698; Polk v. State, 40 Tex. Cr. 
668, 51 SW 909; Womble v. State, 39 
Tex. Cr. 24, 44 SW 827. 

Bng.—Rex vy. Cullen, 5 C..& P. 116, 
24 ECL 481. 

555 Lamb ‘v.- State, 67° Dex.” Cr: 
474, 148 SW 1088; McBride v. State, 


t 
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if the words of an instrument do not import that 
it would possess any validity if genuine, apt ex- 
planatory averments must be made as to their mean- 
ing;>4 and ambiguous words or phrases and those 
so badly misspelled as to be doubtful must be ex- 
plained;®> but if the meaning of a word is plain, 
notwithstanding the fact that it is misspelled, ex- 
planatory averments are unnecessary ;°® and no ex- 
planation need .be given of a word appearing be- 
fore a signature where it does not change the obliga- 
tion created by the instrument.®? 
initials must be averred,®® and the value of sums of 
money set forth in foreign denominations.°® 
ties referred to-.are not clearly indicated, the indict- 
ment should state who such parties are.®° 


The meaning “of 
If par- 
Expres- 


48 Tex. Cr. 213, 88 SW 237; Polk v. 
State, 40 Tex. Cr. 668, 51 ‘SW 909; 
Crawford v. State, 40 Tex. Cr. 344, 
50 SW 3878; Colter wv. State, 40 Tex. 
Cr. 165, 49 SW 379. 

[a] Rule applied. —(1) A check 
ealling for “$50.75 Fifty Cents and 
75-100 Dollars” is so uncertain as 
to be insufficient to support an in- 
dictment for forgery, without in- 
nuendo. Lamb v. State, 67 Tex. Cr. 
474, 148 SW 1088. (2) An indictment 
for forgery of a written request to 
one named to let defendant “‘hay too 
par of shoes, one pond of to Baker,” 
should explain the meaning of the 
misspelled and ambiguous words. 
Crawford v. State, 40 Tex. Cr. 344, 
50 SW 378. (3) An indictment for 
the forgery of a check of the tenor, 
“Pay to... or breer $10.30 Jev rale 
30-100 dollars,” is bad'for failing to 
contain innuendo averments explain- 
ing the terms ‘‘breer” to be intended 
for “bearer,” and ‘Jev rale” to be 
“ten and” dollars. McBride vy. State, 
48 Tex. Cr. 213, 88 SW) 237.°* 

[b] Averments held a nstont es 
An indictment for forgery of an in- 
strument reading ‘2/16, 1911. let 
Roy Denman have 685 [meaning 
$6.85] L. T. Burns,” the explanation 
as to its meaning being an aver- 
ment of the pleader, is good on de- 
murrer, since the explanatory aver- 
ment is suggested by the instrument 
itself, and made necessary in the in- 
dictment to show that the three fig- 
ures meant six dollars and eighty- 
five cents. Green v. State, 63 Tex. 
Cr. 510, 140 SW 444. 

56. Johnson v. State, . (Tex. Cr.) 
99 SW 404; Rountree v, State, (Tex. 
Cr.) 58 SW 106 (so held with regard 
to the expression, ‘Payment for the 
ammonet due”); Hendricks v. State, 
26) ‘Tex, “A. 176;°9" Siw bob roo tess 
AmSR 468. 

[a] Thus an indictment for for- 
gery is not vitiated by failure to ex- 
plain by innuendo the word ‘‘Tem” 
before the word “Dollars,” the fig- 
ures, “$10.00,” just before it, ren- 
dering certain what is meant ‘by at; 
Johnson v. State, (Tex. Cr.) 99 SW 

57. Johnson v. State, (Tex. Cr.) 
99 SW 404 (instrument signed “Per 
G. Harris’’). 

58. Bynam_v. State, 17 Oh. St, 

1 Moody C. C. 


142; Rex v. Barton, 

59. Sanabria v. Peo., 24 Hun (N. 
Y.) 270; McBride~y. State, 48 Tex. 
Cr 213, 88) SW 2st. 5 

[a] Where the forgery charged 
is the engraving of a plate, the 
meaning of words indicating 
amounts in foreign money need not 
be defined. Peo. v. D’Argencour, 95 
N. Y. 624 [aff 32 Hun 178, and dist 
ims Vv... Peo. 24 “Bun tONs a2) 


60. State v. Chapman, 103 Miss. 
658, 60 S 722; Gaut v. State, 49 Tex. 
Cr. 493, 94 SW 1034; Joiner v. State, 
48 Tex. Cr. 360, 87 SW 1039; Polk v. 
State, 40 Tex. Cr. 668, 51 SW 909; 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sions,*" or facts,®2 the meaning of which are clearly 
apparent from the context, require no explanation. 
Where a dollar mark does not appear before numer- 
als it may be implied,®? and the meaning of words 
well known in law need not be explained.** If the 
meaning of the transaction can be sufficiently ascer- 
tained from the instrument itself, 
sary to state matters of evidence so as to make 
If the instrument al- 
leged to have been forged ig described as an order 
for the payment of money but does not answer that 
description on its face, such an instrument is in- 
admissible against accused in the absence of addi- 
tional averments that it was customarily accepted, 


out more fully the charge.® 


used, and treated by accused in 
such an order.%¢ 


[§ 94] 


Colter v. State, 40 Tex. Cr. 165, 49 
SW 379. 

[a] Rule applied.—(1) An indict- 
ment for forgery charging that de- 
fendant, having a paper purporting 
to be a bill or receipt, as follows: 
“Oct. 23, 1904, I B/C by S & D from 
N. H. Chapman bought of S & 
D No. 135-475, 44.65 weighing 10, 
cash to you 10.00. Amt Cr your a/c 
34.55 44.65 44.65 S &. D, changed 
‘a/c’ to ‘note,’” but not showing that 
defendant owed money on an account 
and upon a note, or had a purpose to 
obtain a credit upon the note, and 
that such credit on the note would 
be a fraud on S & D, or who they 
were, is not sufficient, these extrin- 
sic facts being necessary to show 
that it was such an instrument as 


would or could defraud. State v. 
Chapman, 103 Miss. 658, 661, 60 S 
722. (2) An indictment for forgery 


of a voucher showed that a part of 
the instrument read that the voucher 
when properly signed would be paid 
by F, but there was no allegation 
showing who F was or what con- 
nection he had with prosecutor. The 
indictment was insufficient for fail- 
ure to contain allegations sufficient- 
ly explanatory with reference to F. 
Joiner v. State, 48 Tex. Cr. 360, 87 
Sw 1039. 

[b] Averment held proper.—An 

indictment for uttering a forged in- 
strument setting forth an instru- 
ment showing in its body and in 
the signature to have been made by 
*“Doolen,” properly avers that the in- 
strument was intended to be the act 
of “Dowlen”’ and that the latter 
name was misspelled. Gaut v. State, 
49 Tex. Cr. 493, 94 SW 1034. 
. [c] Averment held sufficient.—An 
indictment for forgery setting out 
a copy of the check forged signed by 
“Dr. G. A. J.,” and alleging that by the 
name “Dr. G. A. J.,” defendant meant 
“G. U. J.” whose name the defend- 
ant intended to sign to the instru- 
ment and wrote “Dr. Noe Banna bol 
stead, sufficiently sets out the name 
of the person whose act. the check 
purports to be. Reesemah v. State, 
59 Tex.: Cr. 430, 128 SW 1126. 

61. State v. Patch, 21 Mont. 534, 
55 P 108; Davis v. State, 70 Tex. 
Cr. 258, 156 SW. 1171; Rountree v. 


State, 7 (Rex Cr) wb8iaS8 Wi i106), Rex 
Vv. Martin, 7 C. & P. 549, 32 HCL 
752. 


[a] Thus (1) “an information for 
forging a certificate of deposit for 
the mpayimMent OL SIC Y eens 00/100 
dollars’ need not allege that it was a 
certificate for $60, where the figures 
‘$60.00’ appear on a corner of the 
certificate.” State v. Patch, 21 Mont. 
BoA pee DO bu LOSe, (2) An indictment 


An indictment containing the 
necessary explanatory averments is sufficient.®? 
(8) Jurisdiction and Venue. 
statute provides that forgery may be prosecuted in 
any county where the instrument was used,°* the 
indictment may charge that it was made in the 
county where it was used and the case is tried.®? 
An averment that a note was forged wfth intent to 


[§ 95] 


it is not neces- 


of value.75 


his business as 


[§ 96] 


Where a 


for forging a check payable to order 
of the person named of ‘$15.00 Fif- 
theen no/Dollars For Goods,’ was 
not defective for not alleging the 
meaning of the words “no” and “For 
Goods.” Davis v. State, 70 Tex. Cr, 
253,156 SW 1171. 


defraud the United States is necessary to withdraw 
the case from the jurisdiction of state courts.7° 
The indictment in a federal court need not allege 
the particular place in the district where the offense 
was committed.” 

(9) Value of Forged Instrument or of 
Property Sought to Be Acquired. Under some stat- 
utes ™? it is not necessary to allege the value of the 
forged instrument)’* or the value of the property 
sought to be obtained by the forgery,’* or to state 
that the property sought to be obtained thereby was 
If, however, the indictment is baSed on 
a statute which makes it an offense to forge a writ- 
ing of value the indictment must aver that the in- 
strument forged was a writing of value.7® 

(10) Injury from Acts Charged. Since, 
in the absence of some special statutory provision 
to ‘the contrary, it 1s not necessary to constitute 
the crime of forgery that the fraud should have been 
successfully perpetrated and that someone should 
have suffered injury thereby, it is not necessary 
that an indictment for forgery should allege that 
injury resulted from the acts charged.78 


An in- 
180 P 520, 184 P 848. é 

{[b] Receiver’s certificate.—An in- 
dictment for the forgery of a rail-. 
road receiver’s certificate for the 
amount due discharged employees, 
which sets forth a blank certificate 
furnished by the receivers to their 


62. State v. Morton, 27 Vt. 310, |agents to be used in paying off em- 
65 AmD 201. 4 ployees, and which sets forth the 
63. State v. Schwartz, 64 Wis.|meaning of all the terms in the 
432, 25 NW 417. blanks, and which sets forth a copy 
64. Com. v. Phipps, 16 Phila. |of a certificate charged to have been 
(Pa.) 457. forged, is sufficient as against the 
65. State v. Frasier, 94 Or. 90, | objection that the alleged forged in- 
180 P 520, 184 P 848. strument did not appear on its face 
66. State v. Harper, 145 La. 514, |to be one on which, if genuine, the 
82 S 686. receivers could be held liable, in that 
67. State v. Frasier, 94 Or. 90,|neither their names nor the word 
180 P 520, 184 P 848; Rollins v. | “receivers” appears in the alleged 


State, 22 Tex. A. 548,.-3 SW 759, 58 
AmR 659. 

fa] Mlustrations.—(1) An indict- 
ment for forgery, containing the fol- 
lowing innuendo: ‘‘That in said, false 


forged certificate, the names of the 
receivers and the word. “receivers” 
not appearing in the blank form. 
Ritter v. State, 76 Tex. Cr. 594, 176 
SW 727. 


and forged instrument, if true, the 68. See supra § 65. 

words, ‘Bmt. Tex.,’ were . >" ine 69. Grooms v. State, 40 Tex. Cr. 
tended for ‘Beaumont,’ Texas, and | 319, 50 SW 870; Hocker v. State, 34 
the name ‘T. G. Tigmosk’ . was | Tex. Cr. 359, 30 SW 7838, 53 AmSR 
meant... for ‘T. G. Lignoski;’ and | 716; Rex v. James, 7 C. & P. 553, 32 


the said instrument... was intend- 
ed for an order from Ed Weiss upon 
the Sun Pipe Line Company ... 
in favor of T. G. Lignoski, where- 
by the said Sun Pipe Line Company 
should pay to the said T. G. Lig- 
noski” a certain sum, sufficiently ex- 
plained the instrument set out in 
the indictment to make it available 
as a basis of the charge of forgery 
and render the indictment goa 
Johnson v. State, 74 Tex. Cr. 626, 1 70 
Sw 144. (2) An indictment for ut- 
tering a forged instrument, alleg- 
ing that accused uttered a forged 
instrument of the tenor as _ fol- 
lows: “Bartlett, Tex. (meaning 
thereby Bartlett, Texas). Receipt 
of cotton seed Sept. 9/30/07 (mean- 
ing thereby September 30, 1907), 
Three dollars & 65c (meaning 
thereby Three & 65/100 dollars), 3.65 
(meaning thereby $3.65). [Signed] 
Rev. Peach (meaning thereby Lewis 
Pietzsch)” is sufficient, the explana- 
tory averments explaining what might 
otherwise be unintelligible. Chap- 
pel _v. State, 58 Tex: Cr, 52, 124 SW 
657. (3) An averment in an indict- 
ment for uttering a forged receipt in 


ECL 755. 

[a] Indictment held not to show 
offense committed in county.—An in- 
dictment alleged that accused passed 
a forged instrument to an individual 
in the county of the venue with in- 
tent to defraud an insurance com- 
pany having its home office in an- 
other county. The instrument was 
delivered to the individual to deliver 
to the insurance company as an ac- 
commodation to accused, The in- 
strument was delivered te the com- 
pany at its home office, and the home 
office was the only office authorized 
to receive it. It was held not to 
show that the offense was committed 
in the county. Bagley v. State, 63 
Tex. Cr. 606, 141 SW 107. 

70. state; vy. Cross, JOP Nea 7-708 
7 SE 715, 9 AmSR 53. 

71. Bridgeman v. U. S., 140 Fed. 
LWW (Ha (Aa ©; Oy Nags 18598 

72. See statutory provisions. 

73. State v. Clement, 42 La. Ann. 
583, 7 S 685; State v. Maas, 37 La. 


Ann, 292. 
eS las 


74, State v. Alexander, 
(ELS GES TG tile 
75. Barron v. State, 12 Ga. A. 342, 


the form of a canceled check, in- |77 SE 214; Stewart v. State, 113 Ind. 
dorsed and stamped “Paid,” etc., | 505, 16 NE 186; State v. Gaubert, 49 
that the instrument was published |La. Ann. 1692, 22 S 930. 

to A, as referee in bankruptcy, aS a 76. McCombs v. State, 109 Ga. 
receipt and as evidence of the pay- 500, 34 SE 1023; Johnson v, State, 
ment of a debt, was all the extrinsic |109 Ga, 268, 34 SH 573; State v. 
facts necessary to set out, in _addi- | Horan, 64 N. H. 548, 15 A 20. See 


dition to the instrument itself, to 
show that the receipt, if it was gen- 
uine, would be of force as legal 
proof. State v. Frasier, 94 Or, 90; 


also supra § 69. 

77, See supra § 21. 

78. Barron-v. State, 12 Ga. A. 342, 
77 SE 214; Powell v. Com., 11 Gratt, 


948 [260.J.] 


dictment for forgery may be sufficient, although it 
does not charge obtaining money under false pre- 


tenses.79 


[§ 97] 


indictment bad.®° 


[§ 98] 


(52 Va.) 822; State v. Tingler, 32 W. 
Va. 546, 9 SE 935, 25 AmSR 830. 

[a] The words “to the prejudice 
of another’s right,” as used in a 
statute in relation to forgeries, are 
descriptive not of the offense, but of 
the writings of which forgery may 
be committed; and it is not therefore 
necessary that they shall be inserted 
in the indictment in describing the 
offense charged. Powell v. Com., 11 
Gratt. (52 Va.) 822. 

79. State v. Hobl, (Kan.) 194 P 
921. : 
80. U. S.—De Lemos v. U. S., 91 
Fed. 497, 338 CCA 655. : 

Cal.—Peo. v. Ellenwood, 119 Cal. 
166, 51 P 553; Peo. v. Eppinger, 105 
Cal. 36, 38 P 538. 

Ind.—State v. Bracken, 152 Ind. 565, 
53 NE 838; State v. McCormick, 141 


“Ind. 685, 40 NE 1089; Yount v. State, 


64 Ind. 443; State v. Dufour, 63 Ind. 
567; Shinn v. State, 57 Ind, 144; 
State v. Cook, 52 Ind. 574. 

Mass.—Com. v. Butterick, 100 
Mass. 12 (recognizing rule). 


Miss.—Harrington v. State, 54 
Miss. 490. 
Mo.—State. wv. Leonard, 171 Mo. 


622, 71. SW 1017; State v. Chinn, 142 
Mo. 507, 44 SW 245. 

ING Ci=—State wv. Dalton. 6..N..C..3/09: 

Tex.—Munoz v. State, 40 Tex. Cr. 
457, 50 SW 949. 

vVt.—State v. Bean, 19 Vt. 530 (rec- 
ognizing rule). : 

Eng.—Carter’s Case, 2 East. P. C. 
985; Gillchrist’s Case, 2 Hast P. C. 
982; Rex v. Wilcox, R. & R. 37. 

fa] Rule applied. — (1) Where a 
signature is forged, an indictment is 
bad which states that the instru- 
ment is signed by a certain person 
named, instead of stating that it 
purported to be so. signed; for 
otherwise it would not be forged. 
Carter’s Case, 2 East P. C. 985. (2) 
An allegation that¢defendant forged 
a certain instrument is inconsistent 
with a subsequent allegation that he 
then and there knew said instru- 
ment was then and there _ false, 
forged, etc. State v. Cook, 52 Ind. 
574. (3) An indictment which al- 
leges that the forged deed purports 
to have been executed by Hannah 
McCormick for the conveyance of 
her inchoate interest in and to cer- 
tain lands, and copies of the signa- 
tures to the alleged forged instru- 
ment are “Zelus McCormick’ and 
“Hannah McCormick,” and there are 
no allegations that the forged sig- 
nature of “Hannah McCormick” was 
intended for that of “Hannah Mc- 
Cormick,” nor that in writing the 
signature there was any error, is 
insufficient on motion to quash. 
State v. McCormick, 141 Ind. 685, 40 
NE 1089. (4) An indictment which 
charged that defendant uttered as 
true “an order purporting to be the 
act of one Mrs. A., to wit, Sue E. 
A.,” ete, knowing it to be forzed, 
the order set out being signed, “Mrs. 
A.’ was held bad for uncertainty, 
in that it did not sufficiently show 
whose name was forged. State v. 
Chinn, 142 Mo. 507, 44 SW 245. (5) 
In an indictment for forgery, under 
Rev. St. § 5415, for the forgery of 
an indorsement on a draft of the 
United States, it should be distinctly 
charged that the genuine draft, with 
the forged instrument, constituted 
together a forged obligation of the 


(11) Repugnant, Inconsistent, Ambigu- 
ous, or Uncertain Allegations. Repugnant, inconsist- 
ent, ambiguous, or uncertain allegations render an 
And it has been held that failure 
of the indictment to state the offense with sufficient 
certainty 1s a good ground for quashal.*! 

d. Variances—(1) Material ‘Variances. 


FORGERY 


fatal;8? and it 


United States; and an _ indictment 
which avers that the draft itself 
constituted the obligation which was 
forged, when further averments 
show that the forgery consisted in 
the false making of the indorsement, 
is repugnant, and does not properly 
lay the offense; nor is it good under 
§ 5421, because it does not lay the 
charge on the: indorsement itself un- 
der the requirements of § 5421. De 
Memosevi Ue Sy 9l Ned, 497 33 CCA 
655. 

{b] Allegations held sufficient.— 
(1) A description of a lost note, 
that it was signed by “one Henry 
Wintrode or Henry R. Wintrage,” 
is not equivocal. Hess v. State, 73 
Ind.-o3 i. (2) An averment that an 
acceptanee was “indorsed” on the 
face of an instrument is sufficiently 
intelligible. Com. v. Butterick, 100 
Mass. 12. (3) An allegation that 
defendant made a false instrument 
‘“nurporting to be the act of an- 
other, to wit, the act of Clay Rol- 
lins, a fictitious person,” does not 
charge that the instrument purport- 
ed to be the act of a fictitious per- 
son, but merely that Clay Rollins 
was a fictitious person. Hocker v. 
Staite, 334 Mex, ir. 359; SOLSW, 83: 
(4) An information for forging a 
sight draft, which was set out, ata 
specified time and place, charging 
that there was no such person as 
the drawer ‘then and there in exist- 
ence’ was. sufficient, the quoted 
words not being indefinite. Peo. v. 
Gordon, 13 Cal. A. 678, 110 P 469. 

[c] Instrument set ont according 
to its legal effect.—There is no am- 
biguity if an inartificial instrument 
is set out according to its legal ef- 
fect. Rountree v. State, (Tex. Cr.) 
58 SW 196; State v. Bean, 19 Vt. 530. 

81. Shannon vy. State, 109 Ind. 497, 
10 NE 87; State v. Cook. 52 Ind. 574. 

82. U. S—wU. S. v. Britton, 24 F. 
Cas. No. 14.650, 2 Mason 464. 

Ala.—Leath v. State, 132 Ala. 26, 
31 S108, 

Ark.—Snencer v. State, 128 Ark. 
452, 194 SW 868: Bennett v. State, 
62 Ark. 516, 36 SW 947. 

Cal.—Peo. v. Munroe, 33 P 1776; 
Foe v. Johnson, 7 Cal. A. 127, 93 P 

Canal Zone.—Canal Zone v. Rase- 
indo, 1 Canal Zone 78. 

Fla.—Barker  v. State, 78 Fla. 477, 
83 S 287. 

Ga.—Haupt v. State, 108 Ga. 53, 34 
SE 313, 75 AmSR 19. 

Ill—Brown v. Peo., 66 Ill. 344. 

Ind.—State v. Pease, 74 Ind. 263; 
Robinson v. State, 66 Ind. 331; Rook- 
er v. State, 65 Ind. 86; Sharley v. 
State, 54 Ind. 168. 

Iowa.—State v. Carlson, 145 Towa 
154, 123 NW 765; State v. Blanch- 
ard, 74 Towa 628, 38 NW 519; State 
v. Thompson, 19 Iowa 299. 

Kan.—State v. Woodrow, 56 Kan. 
Ques 422 Pit 14s ’ 

Ky.—Johnson v, Com., 90 Ky. 488, 
14 SW 492, 12 KyL 442; Com, y. 
Harrison, 30 SW 1009, 17 KyL 343; 
pon v. Com., 30 SW 665, 17 Kyl 
Pe teats ee V0 SNOW, .60\. ua, Amn’ 
Me.—State v. Handy, 20 Me. 81, 

Mass.—Com. v. Lawless, 101 Mass. 
32; Com. v, Ray, 3 Gray 441. 

Miss.—May v. State, 115 Miss. 708, 
76 S 6386. 
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It is a rule of general application that a material 
variance between an instrument offered in evidence 
and a copy thereof set out in the indictment is 


has been held that this is true, 


although by the practice prevailing in the jurisdic- 
tion where the indictment is found a copy need not 
be set out in the indictment.®* 

Rule applied and illustrated. There is a fatal 
variance where the instrument offered in evidence 
is of a different character from that set out or 


Mo.—State v. Fay, 65 Mo., 490; 
State v. Smith, 31 Mo. 120. 

Mont.—State v. Mitten, 36 Mont. 
376, 92 P 969: 

Nebr.—Haslip v. State, 10 Nebr. 
590, 7 NW 381. 
amit H.—State v. Clark, 23 N. H. 
429. 

N. Y.—Gotobed’s Case, 6 CityHall 
Rec 25. 

N. C.—State v. Street, 1 N. C. 186, 
1-AmD 589, 

Oh.—Ffurpin v. State, 19 Oh. St. 
540; Hart v. State, 20 Oh. 49; May v. 
State, 14 Oh. 461, 45 AmD 548. 

Or.—State v. .Frasier,, 94. Or. $0; 
180 P 520 [reh den 184 P 848]; Shir- 
leya viz State; ol (Ors 269) 

Tenn.—Luttrell v. State, 85 Tenn. 
232, 1 SW 886, 4 AmSR 760; State 
v. Shawley, 5 Hayw. 256. 

Tex.—Burks v. State, (Cr.) 225 
SW 1094; Wallace v. State, (Cr.) 222 
SW 1104; Crouch v. State, 84 Tex. 
Cr: 221, 206 SW. .525; .Simmons- v. 
State; 61. ’Tex: Cro ii does, BOS as 
Bedford v. State, 60 Tex. Cr. 83, 131 
SW 314; Feeney v. State, 58 'Tex. 
Cr. 152, 124 SW 944 [cit Cye]; Fischl 
v. State, 54 Tex. Cr. 55, 111 SW 410; 
Mills v. State, 65 Tex. Cr. 497, 145 
SW 368; Edgerton v. State, (Cr.) 70 
SW 90; Baker v. State, 14 Tex. A. 
332; Ex p. Rogers, 10 Tex. A, 655, 38 
AmR 654. 

Vt.—State v. Donovan, 75 Vt. 308, 
5oAY Galle 

Va.—Burress v. :‘Com., 27 Gratt. 
(68 Va.) 934. 

W. Va.—State v. Fleshman, 40 W. 
Va, 726, 22 SE 309. 

Eng.—Rex v. Horwell, 1 Moody C. 
Cys Ob: 

“When the matter of a written in- 
strument is introduced in a pleading 
so as to imply that a correct recital 
is intended, very slight discrepan- 
cies between the instrument set out 
and that produced will be fatal.” 
State v. Fay, 65 Mo. 490, 493. 

83. Simmons v. State, 61 Tex. Cr. 
7, 133 SW 687; State v. Fleshman, 
40 W. Va. 726, 22 SH 309. 

“Under a well settled rule, a party 
whose pleading descends to unneces- 
sary particularity must nevertheless 
sustain it by proof.” State v. Jar- 
rell, 73 W. Va. 782, 783, 81 SE 5238. 

[a] Thus, where an indictment set 
out as the forged instrument a bill 
of lading containing a_ stinulation 
that any claim against the Missouri, 
Kansas & Texas Railway Company 
of Texas for damages occurring on 
the lines of the Missouri, Kansas & 
Texas Railway Company of Texas 
shall be presented to some general 
officer or agent of the comnany with- 
in ninety days, and the bill of lading 
offered in evidence provided that 
any claim against the — Missouri, 
Kansas & Texas Railway of Texas 
on account of loss or damage oc- 
curring on its lines, ‘‘or on the lines 
of any of its connecting carriers,” 
ete., Should be presented in writing 
to some general officer of the rail- 
road company within § ninety-one 
days, there was a fatal variance be- 
tween the indictment and_ proof. 
Fischl v. State, 54 Tex. Cr. 55, 111 
Sw 410. 

[b] Instrument set out according 
to tenor.—Where an indictment un- 
dertakes to set out the forged in- 
strument according to its tenor, the 
strictest proof is required and this 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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described in the indictment;8* where accused was 
charged with forging a note, and the evidence es- 
tablished the alteration of a forged note;8> where 
a description of land contained in a deed differed 
from that alleged in the indictment;8* where the 
indictment alleged that the assignment of a mort- 
gage was recorded and the evidence showed the 
contrary;** or where the indictment charged the 
fraudulent making of an instrument and the proof 
showed the alteration of an instrument.®® 
an indictment charging defendant with forging a 
bill of lading, there can be no conviction of ordinary 
forgery where the statutes make them separate and 
c And under an indictment charg- 
ing forgery only, no conviction can be had for 


distinet offenses.®® 


is furnished only by an exact copy. 
Simmons v. State, 61 Tex. Cr. 7, 133 
SW 687. 

84. See cases passim this section. 

[a] Rule applied.—(1) Where the 
offense charged was the forgery of 
a receipt, and the evidence showed 
the forgery of an order for the pay- 
ment of money. Peo. v. Johnson, 7 
Cal. A. 127, 98 P 1042. (2) Where 
the forged instrument was a pay 
certificate of the United States 
Isthmian Canal Commission while 
the information charged the forgery 
of a duebill, order, or request for 
the payment of money by the United 
States of America. Canal Zone v. 
Raseindo, 1 Canal Zone 78. (3) 
Where the indictment alleged for- 
gery of a promissory note without 
a seal and the evidence showed that 
defendant had committed forgery of 
a note under seal. Hart v. State, 
20 Oh. 49. (4) Where an instrument 
is alleged to be a joint obligation, 
when it is not (Glenn v. State, (Tex. 
Cr.) 65 SW 368), (5) or vice versa 
(Booth v. State, 36 Tex. Cr. 600, 38 
SW ‘196). 

85. Snyder v. Com., 9 Ky. Op. 29. 

86. Bedford v. State, 60 Tex. Cr. 
83, 1381 SW 314. 

ST asta temyaClank 2s sINea eit 29 
(the statement that the assignmert 
was recorded was descriptive cf the 
instrument). 

@a. State v. Mitten, 36 Mont. 376, 
92, Pr$od 

89. Crouch v. State, 84 Tex. Cr. 
221, 206 SW 525. 

90. 
S 254; State v. Snow, 30 La. Ann. 
401; Luttrell v. State, 85 Tenn. 232, 
1 SW 886. : 

91. Stete.v. Fleshman, 40 W. Va. 
726, 22 SE 309 (when the alleged 
forged note is set out in hee verba, 
and in the body thereof are _ the 
words “with 6 per cent. int. from 
date,” and the note offered in evi- 
dence contains no such words, this 
is a variance, both in substance and 
legal effect, fatal to the introduction 
of such note as evidence in support 
of the allegations of the _ indict- 
ment). 

92, Com. v. Harrison, 30 SW 1009, 
17 Kyl 348; Luttrell v. State, 85 
Tenn. 232, 1 SW 886, 4 AmSR 760. 

93. Ex p. Rogers, 10 Tex. A. 665, 
38 AmD 654. 

[a] Seal.—The letters “L. S.” in 
brackets following the signature in 
a copy of the forged instrument do 
not import that the instrument con- 
tained a seal, nor is it equivalent to 
an averment to that effect. Paige v. 
Peo., 6 Park. Cr. (N. Y.) 683, 3 Abb. 
Dec. 439. 


94. Haslip v. State, 10 Nebr. 590, 
7 NW 3381. 
95. Sharley v, State, 54 Ind. 168. 


96. State v. Fav, 65 Mo. 490; Has- 
lip v. State, 10 Nebr. 590, 7 NW 331. 

97. Haupt v. State, 108 Ga. 53, 34 
SE 313. 75 AmSR 19. 


98," State v. Street, 1 N. @: 98, 1 
AmD 589. 
99. Robinson v. State, 35 Tex. Cr. 


54, 48 Sw 526, 60 AmSR 20. 
1. Sutton v. State, 58 Nebr. 567, 


King v. State, 43 Fla. 211, 31. 
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So under 


79 NW 154. 

2. Rooker v. State, 65 Ind, 86; 
Comm Vie ELAGrisonmys US Vie 09 na lad 
KyL 343; Pyor v. State, (Tex. Cr.) 


225 SW 374. Compare Barker v. 
State, 78 Fla. 477, 83 S 287 (the date 
and place where an alleged forged 
instrument purports to have been 
drawn, while part of the instrument, 
may not be an essential part of the 
description, so that defendant would 
be prejudiced by a variance between 
description in indictment and/the in- 
strument itself. Such difference and 
a further difference between: descrip- 
tion and» document itself, in amount 
for which it was drawn, is a fatal 
variance), But see decisions ap- 
parently to the contrary infra § 100 
note 22. 

[a] Instrument containing two 
dates.—Where a bond is alleged to 
bear a certain date, and it is so 
dated, it seems that this is suffi- 
cient, although it bears another date 


at the close of the condition. Com. 
v. Hearsey, 1 Mass. p 

gs. Ark.—Zachary v..State, 97 Ark. 
176, 1383 SW 811. 

Fla.—Barker v. State, 78 Fla. 477, 
83 S 287. 

JIowa.—State vy. Carison, 145 Iowa 
154, 123° NW 705. 


Me.—State v. Handy, 20 Me. 81. 

N. C.—State v. Smith, 78 N. C? 462. 

Or.—Shirley v. State, 1 Or. 269., 

Vt.—State v. Donovan, 75 Vt. 308, 
55 A 611. 

fa] TIllustrations.—(1) An allega- 
tion that defendant changed ‘4 1/2” to 
“5 1/2,” is a material variance from 
a rchange of 1554" to.) Sb.'* State v. 
Donovan, 75 Vt. 308, 55 A 611. (2) 
Where the instrument alleged to 
have been forged was set out as an 
acquittance or discharge for the 
sum of forty-eight dollars, and the 
paper forged was, on its face, an 
order for the sum of forty-eight dol- 
lars, but on its back was the further 
sum of one dollar, there was a va- 
riance between the allegations and 
the proof. State v. Handy, 20 Me. 
81. (3) An indictment for forgery 
of a check described it as payable to 
John Larsen and to be for ‘$13.13” 
in figures and for “thirteen 13/100” 
dollars in writing, The check offered 
in evidence was payable to “Joh Lar- 
sen or bearer’ and was for “$13.1 
Threnten 13-100’ dollars. There was 
a fatal variance between the check 
offered in evidence and the instru- 
ment allesed to have been forged. 
Stete v. Carlson, 145 Iowa 154, 123 
NW 765. 

[b] Where an instrument called 
for a certain named amount. with in- 
terest. it can be described as calling 
for the amount of the _ principal 
without adding the amount of the 
interest. Reg. v. Atkinson, C. & M. 
525, 41 BCL 287. 

4. Com. v. Harrison, 30 SW 1009, 
17 KyL 343. 

5. 1 U-S—U;: S. v. Keen, 26 B. Cas. 
No. 15,510, 1 McLean 429. 

Ala.—Leath v. State, 132 Ala. 26, 
81 S 108; Agee v. State, 113 Ala. 52, 


21 S 207. 
Ark.—McClellan v. State, 32 Ark. 


uttering a forged instrument.®° 
in the copy which are not in the instrument, or if 
names in an instrument,®? or words in the attesta- 
tion clause of a deed,®? or payments indorsed on a 
note,®* or notice of protest of a note,®® or a clause 
showing that the instrument bore interest,9° or 
a number on a check,®’ or a figure essential to an 
understanding of the instrument,’ or a date stamp 
on the back of a railroad ticket,°® or words material 
in the consideration of the apparent legality or 
validity of the instrument! are omitted, there 1s 
a material variance. 
where there is an incorrect statement of the date 
of an instrument,? of the amount,? of the number 
of makers,* or of the names,® unless the names are 


[26C.3.] 949 


If words appear 


So there is a material variance 


609. 

Ga.—Jackson v. State, 72 Ga. 28. 

Ill— Brown v. Peo., 66 Ill. 344. 

Ind.—Abbott v. State, 59 Ind. 70; 
Shinn v. State, 57 Ind. 144; Porter 
v. State, 15 Ind. 433; Zellers v. State, 
7 Ind. 659. 

Iowa.—State v. Carlson, 145 Iowa 
154, 123 NW 765. 

Kan.—State v. Woodrow, 56 Kan. 
247 0-42) Wa 

Miss.—May v. State, 115 Miss. 708, 
76 S 636. 

Mo.—State v. Fay, 65 Mo. 490; 
State v. Wall, 39 Mo. 532. 

N,v C.—State v. Weaver, 35_N, GC. 


491. 
19, Oh, St 


Oh.—Turpin v. 
540. 

Tenn.—Luttrell v. State, 85 Tenn. 
232, 1 SW 886, 4 AmSR 760. 

Tex.—Webb.v. State, 39 Tex. Cr, 
534, 47 SW 356; Burks v. State, (Cr.) 
225 SW 1094; Wallace v. State, (Cr.) 
222 SW 1104; Overly v. State, 34 
Tex. Cri:500, 31 SW. 37757 Potter v: 
State, 9, Tex. A. 55; Murphy v. State) 
6 Tex. A. 554, . 

But see infra § 100 note 16. 

fa] Thus (1) in prosecution for 
unlawfully uttering forged check, 
proof of passing a check signed 
“Bowels” alleged to be in fraud of 
“Bowles,” was- held ,to constitute 
variance. These names are not idem 
sonans. May v. State, 115 Miss. 708, 
76 S 636. (2) An indictment charg- 
ing forgery of an order, set out in 
hee verba, and signed “dandle oulal,” 
was held not to be sustained by 
proof that the property belonged to 
Danuel Aerl. Potter v. State, 9 Tex. 
A. 55. (3) Where in the note set out 
in the indictment the maker’s name 
was spelled “Otha Carr,’ and in the 
note offered in\ evidence it was 
Spelled “Oatha Carr,” it was held 
that the variance was fatal, Brown 
v. Peo., 66 Ill. 344. (4) Where an 
indictment described the instrument 
alleged to be forged as a note for 
sixty dollars, signed with the name 
of James C. Orr, and the instrument 
offered in evidence was a note for 
sixty dollars bearing interest at ten 
per cent from date, and signed by 
uv. C. Orr, it was hela that there 
was a fatal variance, both as to the 
name of the supposed maker and 
the liability which the instrument 
purported to create. State v. Fay, 
65 Mo. 490. (5) There is a fatal va- 
riance between an indictment chare- 
ing forgery of the name “Bickerell” 
to a check and proof that the name 


State, 


forged was “Bicknell.” Wallace v. 
State, (Tex. Cr.) 222 SW 1104. 
[b] Corporate names.—(1) The 


rule is the same as to errors in cor- 
norate names. U.S. v. Keen, 26 F. 
Cas. No. 15,510, 1 McLean 429; Jack- 
son v: State, 72. Gal 28. (2) Proof 
that the forged instrument which 
defendant is charged with nassing 
was drawn on the ‘First National 
Bank of Corsicana” constituted a 
fatal variance from the indictment, 
averringe that it was intended for 
the “First National Bank of Waco.” 
ie v. State, (Tex. Cr.) 225 SW 
1094, r 
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‘ 


idem sonans,® and the same is the case where the 
-middle initial is incorrectly given.’ 
And the same is the 
ease if an indictment alleges a signature to be in 
an official capacity when it is otherwise.® 
has been held that where the pleader in preparing 
an indictment for forgery particularizes the instru- 
ment alleged to have been forged by setting out 
unnecessary marginal figures, characters, numbers, 
devices, ete., he will be held to strict proof according 


the christian name is fatal.§ 


to the allegations.?° 


Where forgery and uttering are distinct offenses, 
proof of one will not justify a conviction under 


indictment for the other.1! 
[§ 99] 


6. See infra § 100 note 87. 

7 State v. Pease, (74 Ind.‘ 263; 
State v. Woodrow, 56 Kan. 217, 42 P 
714; State v. Chamberlain, 75 Mo. 
382; Hanks v. State, (Tex. Cr.) 54 
SW 587. But see infra § 100 note 17. 
Compare State v.: Thompson, 19 Iowa 
299 (an indictment charging that an 
instrument purported to be signed 
“RH B. Skiff’ was sufficient, al- 

the signature: was “T. B. 


8. Brown v. Peo. 66 Ill. 344; 
Simmons v. State, 61 Tex. Cr. 7, 133 
SW 687 (averment “Doff G.”’—proof 


—‘‘Dolph G.’’); Feeney v. State, 58 
Tex. Cr. 152, 124 Sw 944. But see 
infra)§ 100) note, -15. 


{a] If an indictment sets out the 
signature as having a christian name 
in full, it is a fatal variance if the 
signature is by initial only. State 
v. Fay, 65 Mo. 490; Murphy v. State, 
6 Tex. A. 554. 

[b] Effect of special statutory 
provisions. — Under Code (1886) 
§ 4380, an indictment need not state 
the christian name of the person 
whose signature is forged. Lee v. 
State, 118 Ala. 672; 23 S 669. 


9. Roush v. State, 34 Nebr. 325, 
51 NW 755: 

10. Barker vy. State, 78 Fla. 477, 
83 S 287. 

MwA = patie Va Nstate, 748) 0 Ark. 
94, 2 SW 462. 

Iowa.—State v. Henry, 59 Iowa 


391, 13 NW 343. 
Kan.—State_ v. 
Kantaoui) be Soo: 


Zimmerman, 47 


La.—State v. Snow, 30 La. Ann. 
401. 

Mich.—Peo. v. Van Alstine, 57 
Mich. 69, 28 NW 594, 

Tenn.—Luttrell v. State, 85 Tenn. 
232, 1 SW 886, 4 AmSR 760. 

Tex.—Hooper v. State, 30 Tex. A. 


412, 17 SW 1066, 28 AmSR 926. 

1 WS -— Us tS. Va Hinman, 267. 

Cas. No. 15,370, Baldw. 292. 
Ala.—Davis v. State, 165 Ala. 93, 
51 “3 239, Butler v. State, 22 Ala. 43. 

Avk.—Temple v. State, 126 Ark. 
290, 189 SW 855, fivans v. State, 94 
Ark. 400, 127 SW 17438; Teague v. 
State, 86 Ark. 126, 110 SW 224; 
Crossland v. State, 77 Ark. 537, 92 
SW 776. 

Cal.—Peo. v. Dole, 122 Cal. 486, 55 
P 581, 68 AmSR 50; Peo. v. Baker, 
100 Cal. 188, 34 P 649, 38 AmSR 
2763) Peo.’ v. Phillips): 70. Calov 61, (11 
P 493; Peo. v. Frank, 28 Cal. 507; 
Peo. v. Munroe, 33 P 776; Peo. v. 
Cornell, 29 Cal. A. 480, 155 P 1026; 


_ Peo. v: Crane, 4 Cal, A..142, 87 P 239. 


D. C.—Howgate v. U. S., 7 App. 
217. 

Fla.—Smith v. State, 29 Fla. 408, 
10 S 894. 


Tll.— Trask vy. Peo., 151 Ill. 523, 38 


NE 248; Langdale v. Peo., 100 Ill. 
2633: “Cross! Va, Peo, 47 :Llle 2152.07.95 
AmD 474; Quigley v. Peo., 3 Ill. 301. 


Ind.—Myers v. State, 101 Ind. 379; 
Robinson vy. State, 66 Ind. 331; Shar- 
ley v. State, 54 Ind. 168. 

fowas— State .v. 'Thompson, 19 
Iowa 299. 

Ky.—Johnson v. Com., 90 Ky. 488, 
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So an error in 


And it 


[§ 100] (b) 


(2) Immaterial Variances—(a) Effect. 


14 SW 492, 12 Kyl 442, 
Rare irts | v. Sullivan, 35 La. 
4, 
Me.—State v. Flye, 26 Me. 312. 
Mass.—Com. vy. Brown, 147 Mass. 
585, 18 NE 587, 9 AmSR 736, 1 LRA 
620; Com. v. Costello, 120 Mass. 358; 


Ann, 


Com. v. Henry, 118 Mass. 460; Com. 
v.* Hearsey, 1. Mass. 1143; Com. v. 
Adams, 7 Metc. 50; Com. y. Par- 
menter, 5 Pick. 279, 

Mich.—Peo. v. Sharp, 53 Mich. 
523, 19 NW 168. 

Minn.—State v. Curtis, 39 Minn. 
357, 40. NW 268. 

Mo.—S8tate v. Witherspoon, 231 


Mo. 706, 133 SW 323; State v. Jack- 
son, 221 Mo. 478, 120 SW 66, 133 
AmSR 477; State v. Carragin, 210 


Mo. 351, 109 SW 553, 16 LRANS 561; 
State v. Jackson, 90 Mo. 156, 2 SW 
128. 

N. Y.—-Miller v. Peo., 52 INiaiee S04! 
11 AmR 706; Peo, v. Biddison, 136 
App. Div. 525, 121 NYS 129 [aff 199 
N. Y. 584 mem, 93 NE 378 mem]. 

N. C.—State v. Ridge, 125 N. C. 
655, 34 SE 439. 


Oh.—May v. State, 14 Oh. 461, 45 
AmD 548. 
Okl.—State v. Curley, 13 Okl. Cr. 


2 OL ek Sole 
Or.—-State v. Childers, 32 Or. 119, 


49 P 801. 
8. .C.—State v. Jones, 26 S. CG. L. 
236, 36 AmD 257. 


18) Di—Staterv: Hayes, 40 S, D. 104, 
166 NW 424. 

Tex.—Lofton v. State, 78 Tex. Cr. 
530, 182 SW 3810; Spicer v. State, 52 
Tex Cre v LTT, 106 JS Wesi3e) Seottexw: 
State, 40 Tex. Cr. 105, 48 SW 523; 
Bunker v. State, 77 Tex. Cr. 38, 177 
SW 108; Shores v. States, 68 Tex Cr. 
44. 150 SW 776; Feeny v. State, 62 
Tex.) Cr; 585,138 “SW 135; %Burks'-v. 
State, 24 Tex. A. 326, 6 SW 3800; Mee 


v. State, 23 Tex. A 566, 5 SW 2438; 
Chester vy. State, 23 ''Tex.) Av b77) 65 
SW 125. 


Utah.—State v. Brown, 39 Utah 
140, 115 P 994, AnnCas1913E 1, 
Vt.—State v. Rowley, Brayt. 76. 


Va.—Burress v. Com. 27 Gratt. 
(68 Va.) * 9384; Perkins v. Com., .7 
Gratt. (48 Va.) 651. 

Wash.—White v. Terr., 1 “Wash. 


279, 24 P 447, 
W. Va. 147, 1 SE 225. 


Henderson, 29 


Wis.—State v. Hill, 30 Wis. 416. 
4 Eng.—Dunn’s Case, 2 Hast P. C. 
76. 

[a] If a forged order which is 


not strictly a counterfeit is de- 
scribed as a forged and counter- 
feited order it does not constitute a 
variance. Johnson v. Com., 90 Ky. 
488, 14 SW 492, 12 KyL 442, ; 


13. Peo. v. Crane, 4 Cal. A. 142, 
Si Pe 239). 
14. Ark.—Holloway v. State, $0 


Ark, 123, 118 SW 256. 

Ga.—Allgood v. State, 87 Ga. 668, 
13 SE 569. 

Ind.—Myers v. State, 101 Ind. 379. 

eta Oat v. Parmenter, 5-.Pick. 
279, 

Mo.—State v. Witherspoon, 231 
Mo. 706, 183 SW 3238. 


. Weeks,’ 


[§§ 98-100 


An immaterial variance between the indictment and 
the instrument alleged to be forged will not vitiate 
an otherwise sufficient indictment or preyent the 
instrument from being received in evidence.?? 
the identity of the instrument is so apparent that 
a conviction or acquittal of defendant would bar 
a further prosecution for the same offense, the 
variance will be insufficient to justify exclusion of 
the instrument.froi evidence.?* 


If 


Immaterial Variances Illustrated. 


It is held that mere clerical errors, such as the 
misspelling of words,!* or the misspelling of chris- 
tian names 1° or of given names,!® or the omission 
of a middle initial,!” or the misstatement thereof,'® 


{a]’ Phus (1) in a trial for forg- 
ing a stay bond, variance between the 
bond pleaded and proved, in that the 
bond pleaded recited that the obli- 
gors “undertake and bond” them- 
selves, ete., whereas that proved 
used the word “bind” for ‘‘bond,” 
was immaterial, being a manifest 
clerical error. Holloway v. State, 
90 Ark. 123, 118 SW 256. (2) Where 
the charge in the indictment was a 
forged order for goods and chattels, 
an order set out was for “$3.00 of 
grociers,’ and it was contended that 
this was not the same as an order 
for groceries, and hence the order 
was not for goods and chattels, it 
was held that the misspelling of the 
word “groceries” was not sufficient 
to render the indictment bad under 
eek statute. Myers v. State, 101 Ind. 
379. 

15, Hotton sve Statens: Wieser. 
530, 188 SW 314, 

[a] Thus under an indictment for 
forgery of an instrument purporting 
to be the act of ‘Mariah Thorn,’ 
there was no fatal variance where 


the copy of the instrument showed ° 


that the name _ signed to it ‘was 
“Marih Thorn.” Lofton v. State, 78 
Tex. Cr. 530, 182. SW 310. 

16. Parker v. Peo., 97 Ill. 32; State 
v. Morgan, 35 La. Ann. 293; Feeny 
v. State, 62 Tex. Cr. 585, 138 SW 
135; Spicer v. State, 52 Tex. Cr..177, 
105 SW 813. And sea Emmon yv. 
State, (Tex. Cr.) 43 SW 518 (‘where 
the first letter of a written word iy 
a forged order was so _ peculiarly 
formed that it might be read, 
‘Meeks,’ or ‘Neeks,’ writing 
it ‘Weeks’ in an indictment for per- 
jury founded thereon is no _ vyari- 
ance’). But see supra § 98 note 5. 

[a] Variances held immaterial. 
(Dee sRewos | Cammoans &a-Son?’ bye 
“R. C. Cameron & Son.’ Feeny v. 
State, 62 Tex. Cr. 585, 1388 SW yas. 
(2), “SW. PP. Caats*rfor tw, Pe Coatsy 
Spicer v. State, 52 Tex. Cr. 177, 105 
SW 8138. (3) There was no fatal 
variance aS a matter of law on a 
trial under an indictment charging 
defendant with forging the name of 
Lee Mode to a check, although the 
evidence showed that the final ‘e’ 
looked more like an “a” than an *‘e,’ 
where there was also evidence that 
defendant always made the final ‘“e’’ 
in a word a capital which would 
aceount for this resemblance, and 
that in a word written by him the 
final ‘“‘e’ resembled “a.’”? Spencer vy. 
State, 128 Ark. 452, 194 SW 863: 

[b] Mere misplacement of the 
dot belonging to the letter “i” does 
not constitute a variance. 
v. State, 23 Tex. A. 340,.5 SW j215. 

17%, Peo,/jv. .Ferris! 56 Caily “442; 
Langdon vy. Peo., 133 Tl. 382, 24 NE 
874; Gotobed’s Case, 6 City HallRea 
eG Y.) 45. But see supra § 98 note 


‘fal Reason for rule.—The middle 
initial is no part of a name. Lang- 
don v. Peo., 133 Ill. 382, 24 NE 874; 
and Names. [29 Cye 265]. 

18. Peo. v. Smith, 103 Cal. 568, 87 
P 516 (there was no.material vari- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Hennessy | 


“ 4 , Tt. a. A 


| $100] 


or the use of capital letters for small ones,!® are 
immaterial variances. Likewise the abbreviation of 
words used in the instrument,?° or writing out ab- 
breviated words in full,?+ are not material variances. 
A variance as to dates may not be material.22 
the addition of words, letters or figures which do not 
affect the sense will not vitiate the indictment;?? 
The omission of 


nor will the omission thereof.24 


ance between an information charg- 
ing defendant with forging a check 
in the name of “R. S. Southerland,” 
and proof that “R. G. Southerland’ 
was the true name of the party 


whose named was sought to be 
forged). 

19. Emmons v. State, (Tex. Cr.) 
43 SW 518. 


20. Sawyers v. State, 39 Tex. Cr. 
481, 46 SW 814; Burress v. Com., 27 
‘Gratt. (68 Va.) 934. 

21. Shope v. State, 106 Ga. 226, 
32. SH 140; Hennessy v. State, 23 
Tex. A... 340, 5 SW 215; Burress v. 


‘Com., 27 Gratt; (68 Va.) 934. 
22. State v. Blanchard, 74 Iowa 
628.4 38 NW: (OL9s. (Com. v. Ross, 2 


Mass. 373; Com. v. Hearsey, 1 Mass. 
143. 

fa] Rule applied.—(1) Where the 
copy showed an. instrument to be 
dated in 1884, but it was purported 
to be dated in 1885, the variance was 
not material. State v. Blanchard, 74 
Iowa 628, 38 NW 519. (2) Where it 
was alleged in the indictment, that 
the bond was dated the 15th of Oc- 
tober, 1802, and the bond produced 
had the same date in the penal part 
-and in the usual place, but imme- 
diately above the signature of the 
obligor there was written, “Given 
under my hand and seal this 25th 
day of October, 1802,” the former 
date must prevail and there was no 
variance. Com. v. Hearsey, 1 Mass. 
148. (3) An indictment for uttering 
_a forged promissory note need not 
set forth the date of the note nor 
the time when the money was made 
payable. Com. v. Ross, 2 Mass. 373. 
(4) Decisions apparently to the con- 
trary see supra § 98 note 2. 

23. U. S—wU. S. v. Hinman, 26 F. 
Cas. No. 15,370, Baldw. 292. 

Cal.—Peo. v. Phillips, 70 Cal. 61, 
11 P 493; Peo. v. Cummings, 57 Cal. 

Nebr Sura le v. State, 61 
Nebr. 276, 85 NW 4 

Oh.—May v. State, 14 Oh. 461, 45 


AmD 548. 

S\" D:—State “v.. Hayes; 40° 'S.'D. 
104, 166 NW 424. 

ex.-—Grayton v. State, (Cr.) 73 


Tt 
‘Sw 1046. 

Vt.—State v. Rowley, Brayt. 76. 

[a] Thus (1) an indictment for 
forgery alleging the word “birch 
to have been altered to “batch” by 
erasing the letters yee” and insert- 
ing the letters “atc,” is well sup- 
ported by evidence only as to the 
erasing of ‘ir’ and inserting at,” 
without regard ,to_ the letter “c. 
State v. Rowley, Brayt. (Vt.) 76. 
(2) An information for forgery add- 
ing the words “interest after” to the 
jnstrument, and omitting a _ paid 
stamp indorsement and a perforated 
limitation of amount, was heid not 
a fatal variance, nor such as to mis- 
lead accused in preparing his de- 
fense nor such failure of description 
as to prevent plea of former con- 
viction. RAD Eat Hayes, 40 S. D. 

NW 2 

be aaa Th S.—U. S. v. Hinman, 26 F. 
Cas. No. 15,370, Baldw. 292. 

Ala.—Agee v. State, 116 Ala. 169, 

486. 

chpee eka Pe vy. Phillips, 70 Cal. 61, 
11 P 493; Peo. v. Crane, 4 Cal. A. 

DEES tbe 200s 
Real = Wanedale vy. Peo., 100 Tll. 263; 


Cross v. Peo., 47 Ill. 152, 95 AmD 
Se Rradeks Cort: v. Parmenter, 5 Pick. 
279. 


Mo.—State v. Witherspoon, 231 
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So 


so likewise 


Mo. “706, 133 SW 323. 


S. D.—State v. Hayes, 40 S. D. 104, 
166 NW 424. 

Tex.—Johnson y. State, (Cr.) 99 
Sw. 404; Mee v. State, 23 Tex. A. 


566, 5 SW 243. 

Utah.—State v. Brown, 39 Utah 
140, 115 P 994, AnnCas1913E 1. 

Vt.—State v. Donovan, 75 Vt. 308, 
DOA 6tt, 

W. Va.—State v. Poindexter, 23 W. 
Va. 805. 

“The presence or absence of un- 
important words which do not affect 
the sense of the instrument, or 
change its identity in any material 


respect, will not constitute a ma- 
terial variance.” Peo. v. Crane, 4 
Cal, Ay *142;- 871—P (239. 


“The variance of a letter or the 
omission of a letter, to be material, 
must change the word attempted to 
be written into another word hay- 
ing a different meaning.” Peo. v. 
Phillips, 70 Cal. 61, 64, 11 P 493. 

[a] Rule applied.—(1) The use of 
the words “party of the first part” 
in one instrument and ‘‘first party” 
in another. State y. Witherspoon, 
231 Mo. 706, 1338: SW 323. (2) The 
spelling of a wordas “understood” in 
the indictment and “undertood’”’ in 
the instrument. U.S. v. Hinman, 26 
BY. Cas. No. 15,370, Baldw. 292.. (3) 
Where the indictment alleged that 
the instrument forged purported to 
be the acts of Martin McFarland and 
Mark Adams, as trustees of the 
Pleasant Grove Free School Com- 
munity No. 83, Fannin county, 
Texas, and the instrument set out by 


its tenor was as follows: “$5.00. 
Ladonia Texas, March 30, 1886. 
Pleasant Grove School Community 


No. 83: Pay to Edmund Shores the 
sum of -five dollars belong said com- 
munity, for house rent use, as serv- 
jee for free school, from 22 of Feb- 
ruary, 1886, to 19 of March, 1886, be- 
ing one month at five dollars per 


month, Martin McFarland, Mark 
Adams, Trustees of School Com- 
munity 83, Fannin county, Texas,” 


the omission of the word “free”? was 
no material variance. Mee v. State, 
23 Tex. A. 566, 567, 5 SW 243. (4) 
So under Comp. L. (1907) § 4738, 
making erroneous allegation as to 
the name of a person injured im- 
material where an offense is defi; 
nitely identified, in a forgery tria 
there was no fatal variance between 
allegation that the bank defrauded 
was “the Commercial National Bank” 
and proof that the bank’s corporate 
name was ‘Commercial National 
Bank of Salt Lake City.” 
Brown, 39 Utah 140, 115 P 994, Ann 
Casiloi3h dt: 

{b] The omission of the letter 
“Cc”? written under the signature is 
not a variance. Cross v. Peo., 47 Ill. 

95 AmD 474. 

25. Fla—Smith v. State, 29 Fla. 
408, 10 S 894. 

Ill_—Langdale v. Peo., 100 Ill. 263; 
Cross v. Peo., 47 Ill. 152, 95 AmD 
474, 

Me.—State v. Flye, 26 Me. 312. 

Mass.—Com. v. Stevens, 1 Mass. 
203; Com. v. Bailey, 1 Mass. 62, 4 
AmD 3. 

N. Y.—Peo. v. Franklin, 3 Johns. 
Cas: 2997 

N. C.—State v. Ridge, 125 N. C. 
655, 34 SH 439. j 

Tex.—Dudley v. State, (Cr.) 58 
SW 111; Lovejoy v. State, 40 Tex. 
Cr. 89, 48 SW 520. 

{a] Rule applied.—(1) Where the 
same words are printed both at the 


State v.' 
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words or figures appearing in the margin of the 
instrument,”> ornamental devices,?° figures eut in,27 
or any other matter not a part of the instrument 28 
will be treated as immaterial; nor is it necessary to 
set forth a revenue stamp.?? Similarly the names of 
witnesses, where such witnesses are not necessary to 
the validity of the instrument, may be omitted ;%° 
as 


to indorsements,?1 memoran- 


top and at the bottom of an order, 
a variance does not arise if those 
at the top are omitted. Smith v. 
State, 29 Fla. 408, 10 S 894. (2) In 
an indictment for forging a bank 
check, the check was set out hee 
verba, with the omission of the fig- 
ures denoting the number of the 
check, and it was held that there 
was no variance. Cross yv. Peo., 47 
Ill. 152, 95 AmD 474, 

wae State v. Sheldon, 8 Rob. (a.) 


27. State v. Hayes, 40 S. D. 104, 
166 NW 424; White v. Terr., 1 Wash. 
279, 24 P 447. 5 

“Such figures are no more a part 
of the instrument, in a legal sense, 
than are the marginal figures on a 
bank note, or the lathe work, or any 
other device thereon, to prevent 
counterfeiting, and, as it has never 
been held necessary to set these out 
in the indictment, we think the 
same rule should apply to the fig- 
ures in question.’’. White v. Terr., 
LiWash, 279,283, 24° P4475 

28. Adkins v. State, 41 Tex. Cr. 
577, 56 SW 63; Burks y. State, 24 
Tex. A. 326, 332, 6 SW 300, 303. 

[a] Thug there is no variance be- 
tween the indictment for forgery 
and the proof, because in the instru- 
ment offered in proof there appears 
in one corner in small type the 
words “Dorsey Litho, Dallas, Texas,’ 
this being no part of the instrument. 
onteon v. State, (Tex. Cr.) 99 SW 


29. Mass.—Com. vy. McKean, 98 
Mass. 9. 

Mo.—State v. Imboden, 157 Mo. 
83, 57 SW 536. 

N. Y.—Miller vy. Peo., 52°N. Y. 304, 
11 AmR 706. 

Tex.—Beer, v. State, 42 Tex. Cr. 
505, 60 SW 962, 96 AmSR 810. 

Wis.—State v. Hill, 30 Wis. 416. 


[a] The reason is that the reve- 
nue stamp forms no part of the 
check which is a complete instru- 
ment by itself. Miller v. Peo., 52 
N. Y. 304, 11 AmR 706. ; 

30. Peo. v. Sharp, 53 Mich. 523, 
19 NW 168; State v. Ballard, 6 N. C. 
186; Rountree v. State, (Tex. Cr.) 
58 SW 106; State v. Henderson, 29 
W. Va. 147, 1 SH 225. 

[a] Tllustration.— Where the re- 
ceipt set out in the indictment was 
the same as that offered in evidence 
except for an indorsement on the lat- 
ter, “Witness Susan M. Armstrong,” 
which was omitted, this was held 
to be no. variance. State v. Hen- 
derson, 29 W. Va. 147, 1 SE 225. 

31. U. S.—U. S. v. Peacock, 27 F. 
Cass Now t6,019) J Cranchi@% Ge 215: 

Ark.—Finn v. State, 127 Ark. 204, 
191 SW 899. 

Tll.—Sampson v. Peo., 188 Ill. 592, 

Waterbury, 


59 NE 427. 
Iowa.—State  v. 133 
Iowa 135, 110 NW 328 [cit Cyc]. 
Mass.—Com. v. Adams, 7 Mete. 50. 
Mo.—State v. Yerger, 86 Mo. 33. 
N. Y.—Miller v. Peo., 52 N. Y. 304, 
11 AmR 706. 
Tex.—McGee v. State, 62 Tex. Cr. 
358, 137 SW 686; Brady v. State, 
(Cr.) 74 SW 771; Bader v. State, 44 


Tex. Cr. 184, 69 SW 506; King v. 
State, (Cr.) 38 SW 199; Labbaite v. 
State, 6 Tex. A, 257. 


Va.—Perkins v. Com., 7 Gratt. (48 
Vai). 6dily 56: Amin 123. 

W. Va.—State v. Henderson, 29 W. 
Va, 147, 1° SH 225. 

[a] Reasons for rule.—(1) The 
indorsement formed no part of the 
check which was a complete instru- 
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da,°? or other writing subsequently made,°* or any 
other matter ** not essential to its validity and which 
is distinct from the instrument itself. A word‘or 
letter, incorrectly given,®® or the omission of a 
clause,?* where the identity of the instrument is 
not affected, may be treated as immaterial. So 
there is no variance where the names in the indict- 
ments and those in the instruments offered in evi- 
dence are idem sonans,*7 nor does the addition of 
“‘Jr.’? after a name constitute a variance.?® It has 
been held that where an indictment charges forgery 
by signing the names of two persons, to a note, 
the crime may be established by proof of the 
forgery of one of such names;*° and that on an in- 
formation for forgery of a release of a mortgage 
averring that two persons have interest in land, 
proof that one of them owned such land was suffi- 
cient to establish intent to cheat and defraud.*® 
Where the forged instrument is difficult to decipher 
and the framer of the indictment has transcribed it 
according to his reading of the characters, a doubt- 
ful variance in the name forged will not be fatal.41 
A variance as to a name in an indictment has been 
held not fatal if it-is not the name averred to be 
forged;*?, nor where the jury are instructed to 
acquit if they find a variance and the proof showed 
that the name was fictitious in any event.*? And 
where a check is charged to have been addressed 


ment in itself. Miller v. Peo., 52 N. [b] 
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to the eashier of a bank, and the envelope in which 
it was inclosed is so addressed, there is no variance, 
although there is no direction inside the letter.** 
An instrument may be alleged to have been drawn 
upon or be the act-of a corporation, although ad- 
dressed to,*® or signed by,*® an officer thereof, and 
vice versa,*? and there will be no variance. An 
innuendo inserted in parenthesis in the copy of the 
instrument does not constitute a variance.*§ Where 
an indictment against a government disbursing offi- 
cer for the falsification of his accounts charges that 
a false item in a voucher was written above his 
signature, and the proof shows that the item was 
written first and the signature afterward, there is 
no material variance.*® In a prosecution for for- 
gery of a corporate bond, an objection that the in- 
dictment was defective, as alleging the incorpora- 
tion of the company under the laws of the United 
States, and that the certificate of incorporation 
shows an incorporation under the laws of the Dis- 
trict of Columbia, was frivolous, the laws of both 
being made by congress, and the bond attached to 
the indictment showing on its face that the com- 
pany was incorporated under acts of the United 
States for the District of Columbia.*° By statute 
a variance may be made material, which would not 
otherwise be so.54 

Where forgery embraces uttering a forged in- 


Name of drawee.—Where an |kins,’’ and of the drawee firm “Helk- 


Y. 304, 11 AmR 706. (2) “The in-|indictment charges the indorsement |er & Duts;” that defendant could not 


dorsement upon an 


instrument |}of the name of the payee upon a/|write, and that he had obtained mer- 


charged to be a forgery is but an in- 
trinsic [sic] and irrelevant writing 
creating no variance and the evi- 
dence proving the face of the instru- 
ment alone is sufficient, unless the 
forgery is predicated upon such in- 
dorsement.”” McGee v. State, 62 Tex. 
Cr. 358, 360, 137 SW 686. 

[b] Where a note is made pay- 
able to the maker’s order, his in- 
dorsement must be set out. Com. v. 
Dallinger, 118 Mass. 439. 

82. Robinson v. State, 66 Ind. 331; 
State v. Jackson, 90 Mo. 156, 2 SW 
128. 

[a] As for instance in the omis- 
sion of the memorandum of the 
name of an agent in whose hands a 
note offered in evidence had been 
placed for collection. State v. Jack- 
son, 90 Mo. 156, 2 SW 128. 

$2, Peo, vie Krank, 728. (Cal. 507; 
Robinson v. State, 66 Ind. 331; Hen- 
nessy v. State, 23 Tex. A. 340, 5 SW 
215; Dunn’s Case, 2 Hast P. C. 976. 

[a] Subsequent interlineation.—lIf, 
on a trial for forgery, it appears 
that an interlineation was made in 
the instrument after the forgery, by 
the consent of defendant, and the in- 
dictment sets forth the instrument 
as interlined, there is no such vari- 
ance as will entitle defendant to an 
acquittal. Peo. v. Frank, 28 Cal. 507. 

34. See cases infra this note. 

[a] Rule applied: (1) To the ap- 
proval of a bond. Com. v. Costello, 
120 Mass. 358. (2) To a certificate of 
acknowledgment. Peo. v. Baker, 100 
Cal. 188, 34 P 649, 38 AmSR 276; 
assiter. va State, 35 Tex. Cr. 540; 
34 SW 751. (8) To a certificate of 
registration. Wilson v. Peo., 5 Park. 
CreTCNE SY.) L833 
of residence of drawee. Trask ey: 
Peo.; 151 Tll, 523, 38 NE 248. (5) 
The variance between an indictment 
for the forgery of a time check for 
services for a railroad, which sets 
forth a correct copy of the check, 
except the words “agent will affix 


station dater stamp here,” and the 


original check, containing the quoted 
words, is immaterial because the 
quoted words are no part of the in- 
strument forged. Evans v. State, 94 
Ark. 400, 127 SW 743. 


(4) To a certificate, 


check, it is unnecessary to give the 
name of the drawee. State v. Cur- 
tis, 39. Minn. 357, 40 NW_ 2638. 

35.. Sutton v. Com., 97 Ky. 308, 30 
SW 661, 17 KyL 184; State v. Chil- 
ders, 32° Or... 149,49 P 801:) State Vv. 
Donovan, 75 Vt. 308, 55 A 611. 

[a] Iustruction.— Where an in- 
dictment for making a false entry in 
the state treasurer’s books set forth 
one entry as having been made No- 
vember 28, when it appeared upon 
the ledger as November 18, but this 
item was not the alleged false entry, 
a charge to the jury that if the 
prisoner was misled in preparing his 
defense they should acquit was suf- 
ficiently favorable to him. Phelps v. 
Peo., 6 Hun (N. Y.) 428 [aff 72 N. Y. 
365]. 

36. Peo. v. Terrill, 132 Cal. 497, 64 
P 894; State v. Donovan, 75 Vt. 308, 
G50 A 644. 

37. Ala.—Leath v. State, 132 Ala. 
26, 31 S 108. 

Mass.—Com. v. Woods, 10 Gray 
477. 

N. C.—State v. Collins, 115 N. C. 
716, 20 SE 452; State v. Lane, 80 N. 
C. 407. 

Oh.—Turpin v. State, 19 Oh. St. 
540. 

Pa.—State v. Misner, Add. 44. 

Tex.—Roberts v. State, 2 Tex. A. 4. 

Vt.—State v. Bean, 19 Vt. 530. 

W. Va.—State v. Duffield, 49 W. 
Va. 274, 38 SE 577. 

[a] Rule applied.—(1) Where the 
name charged to be forged to the 
order was “Major Vass,” and the 
proof that the signature was “Maj. 
Vase,” this was idem sonans and 
no variance. State v. Collins, 115 N. 
Gu T16). 20 -SHiw452. (2) “Randoele” 
and ‘Randell’ were, for the pur- 
poses of the indictment, held to be 
the same name. State v. Misner, 
Add. (Pa.) 44. ‘ 

{b] Reversing order of names.— 
In an indictment for forgery, de- 
fendant was charged with the for- 
gery of the following order: ‘‘Dulks 
& Helker—You will please to pay 
to the boy $3.00 in merchandise, and 
oklige—J. B. Runkins.’’ On the trial 
it was proved that the true name of 
the alleged drawer was “J. B. Ran- 


chandise from Helker & Duts on the 
faith of the forged order. The vari- 
ations in the spelling of the names 
of the drawer and drawees fell with- 
in the principle of idem sonans, and 
the reversed order in which the 
names of the drawee firm were put 
was not a material and fatal vari- 
ance. State. v.. Dane; .89 N.- Ge: 
407. 

[c] Names not idem sonans.—<An 
indictment for forgery set out the 
forged instrument in hec verba, but 
did not otherwise allege the name 
of the person whose act it was in- 
tended to represent. According to 
the evidence, the name of the per- 
son was a different name from that 
signed to the instrument, and not 
idem sonans. Potter v. State, 9 Tex. 
As 55. 

38... Hanks v. State, (Tex. Cr.) 54 
SW 587; Lassiter v. State, 35 Tex. 
Cr. 540,-34 SW_ 751. 

39. Peo. v. Leyshon, 108 Cal. 440, 
41 P 480; Peo. v. Cornell, 29 Cal. A. 
430, 155° PP 2026. 

40. Arnold v. State, 15 Okl. Cr. 
5£9, LISP Set. 

41. Greenwood vy. Com., 11 SW 
811, 11 KyL 220; State v. Gryder, 44 
La. Ann.) 9625. 21 S8hts. oa ARSE: 
358; Frazier v. State, (Tex. Cr.) 64 
SW 934; Emmons vy. State, (Tex. Cr.) 
43 SW 518. 

42. McGarr v. State, 75 Ga. 155. 

43. Nichols v. State, 39 Tex. Cr. 
80, 44 SW 1091. 

44. Peo. v. Gumaer, 9 Wend. (N. 
Ya ate. 

45. .U. S.. v.. Hinman; 26K Casz 
No. 15,370, Baldw._292; Pes. v. Mun- 
roe, (Cal.) 33 P 776. 

46. Mee v. State, 23 Tex. A. 566, 
5 SW 243. y 

47. State v. Morton, 27 Vt. 310, 
65 AmD 201, 

48. Alexander v. State, 28 Tex. A. 
186, 12 SW. 595. 

49. Howgate v. U. S. T App (D. 


GS), 28 
. v. Biddison, 199 N. Y. 
584, 93 NE 378 [aff 136 App Div. 
525,121 NYS’ 129]. 
Sic. Peoesw. “Lerrill, > 13s" Call aco 
65 P 303; State v. Ridge, 125 N. Cc. 
655, 34 SE 439. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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strument >? proof of uttering may warrant a con- 


viction for forgery.®3 
iSteliOG|faaa 2: 


Instruments °*—a. In General. 


cient.>> 
ment was forged.>® 


committing the forgery.°° 


52. See supra § 51 et seq. 

53. Gardner v. State, 96 Ala. 12, 
11 S 402; McGuire v. State, 37 Ala. 
161. See also infra §§ 1387, 163. 


54 In prosecutions for forgery 


see supra § 67. 

[a] Forms of indictment held 
sufficient.—(1) Uttering forged 
check. Maloney v. State, 91 Ark. 
485, 121 SW 728, 134 AmSR 83, 18 
AnnCas 480, (2) Uttering forged 
note. State v. Calhoun, 75 Kan, 259, 
88 P 1079; Brown v. State, 60 Tex. 
‘Cr. 505, 182 SW 789; Reg. v. Lee, 2 
M. & Rob. 281. 


55. Ala.—Harrison v. State, 36 
Ala, 248. 

Ark.—Maloney v. State, 91 Ark. 
485, 121 SW 728, 1384 AmSR 83, 18 
AnnCas 480, 

Iowa.—State v. Burling, 102 Iowa 
681, 72 NW 295. 

Mo.—State v. Young, 237 Mo. 170, 


140 SW 873; State v. Webster, 152 
Mo. 87, 53 SW 423. 

Wyo.—Leslie v. State, 10 Wyo. 10, 
65 P 849, 69 Pe2. 

56. Bittings v. State, 56 Ind. 101; 
Mackey v. State, 3 Oh. St. 362; Reg. 
Vib unlopied bali wer@ es yrs: 

{a] What’ allegation sufficient.— 

The allegation of uttering a “false, 
forged, and counterfeit bank note” 
is not bad for repugnancy. Mackey 
v. State, 3 Oh. St. 362. 
- [b] Description of altered instru- 
ment.—An altered instrument may 
be described either as “forged” or 
“altered;’” but if described as both 
forged and altered an altered instru- 
ment only is designated. Bittings v. 
State, 56 Ind. 101. 


57. Harrell v. State, (Fla.) 83 S 
922. 
[a] Thus it need not allege that 


a genuine check signed by A and 
made payable to B, was taken by 
defendant and altered by him or an- 
other by erasing B’s name and _ sub- 
stituting defendant’s. Harrell v. 
State, (Fla.) 83 S 822. 

58. Eldridge v. Com., 54 SW 10, 
21 KyL 1087; Lockard v. Com., 
Ky. w201, 18) SW. 266, 10) Kyl 102; 
State v. Goodrich, 67 Minn. 176, 69 
NW 815; Peo. v. Valentine, 147 App. 
Divagi. 131) NYS: 733° [aft 205, N.Y. 
556 mem, 98 NE 1111 mem]. 

fa] That the instrument was 
forged by defendant need not be 
stated, as this is not an element of 
the offense. Com. v., Bond, 188 
Mass. 91, 74 NB 293. 

59. Com. v. Cochran, 143 Ky. 807, 
137 SW 521; Lockard v. Com., 87 Ky. 
201, 8 SW 266; Eldridge v. Com., 54 
SW 10, 21 KyL 1087; Peo. v. Marion, 
28 Mich. 255; State v. Goodrich, 67 
Minn. 176, 69 NW 815. 

{a] Although not necessary to 
set out particularly in what the for- 
gery consisted, yet where the prose- 
cutor undertakes to do so he is 
bound to state it truly and prove it 
as stated. Peo. v. Marion, 28 Mich. 
255. hy 

60. State v. Goodrich, 67 Minn. 
176, 69 NW 815. 


Prosecutions for Uttering Forged 
Indictments setting 
forth the essential elements of the offense are suffi- 
The indictment must state that the instru- 
But it is not necessary to recite 
the particular features of the instrument that render 
it false,°’ or to state who committed the forgery,5% 
or how it was done,>® nor the intent of the party 
The indictment must al- 
lege the uttering of the instrument by accused & 
as true,°? or contain allegations substantially to: 
that effect.°* It is not necessary, however, to allege 
that the instrument was actually accepted,** or that 
the injury resulted in a benefit to accused or an 
injury to someone else,®* since the offense consists 
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‘verdict.®9 
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61. See cases infra this section. 

[a] Sufficient allegation of utter- 
ing.—Peo. v. Okomoto, 26 Cal. A. 568, 
L477 PTS 98. 

{b] Disjunctive averment. — An 
indictment charging that defendant 


did ‘‘utter, publish, and pass, or at- 
tempt to pass” is bad, as the aver- 
ment should be in the conjunctive 
form. Peo. v. Tomlinson, 35 Cal. 508. 

62. State v. Hobl, (Kan.) 194 P 
921. 

Born State v. Hobl, (Kan.) 194 P 

64. State v. Weaver, 149 Iowa 
403, 128 NW 559, 31 LRANS 1046, 
AnnCas1912C 1137. 

65. Com. v. Bond, 188 Mass. 91, 
74 NE 2938; State v. Phillips, 78 Mo. 
49, 

66. State v. Phillips, 78 Mo. 49. 


See also supra §§ 54, 56. 

67. *S:—U Sr vs Carll. 1.05) U.S. 
CLAW 26a Ta ed seal sb: 

Ala.—Shelton v. State, 143 Ala. 98, 
39 S 377; Anderson v. State, 130 Ala. 
126,30) S) 375. 

Cal.—Peo. v. Elphis, 7 Cal. Unrep. 
Cas. 150, 72 P 838; Peo. v. Mitchell, 
92), Cake 590) (2853s 597s 

Del.—State v. Anderson, 24 Del. 
135, 74 A 1097. 

Ida.—State v. Swensen, 13 Ida, 1, 
Sil Peo os 

Ind.—Powers v. State, 87 Ind. 97; 
State v. Cook, 52 Ind. 574. 


Iowa.—State v. Waterbury, 133 
Iowa 135, 110 NW 328. 

Ky.—Lockhard v. Com., 87 Ky. 
201, 8 SW 266, 10 KyL 102. 

Mass.—Com. v. Butterick, 100 


Mass. 12. 
Mo.—State v. Grant, 74 Mo. 33. 


Nebr.—Rownd v. State, 93 Nebr. 
427, 140 NW 790. 

Oh.—Anderson vy. State, 7 Oh. Pt. 
TT, 250: 

Tex.—Henderson v. State, 14 Tex. 
503. 

Que.—Reg, v. Weir, 9 Que. Q. B. 


253, 3 CanCrCas 499. 

[a] Averments held sufficient.— 
(1) That defendant did knowingly 
utter and publish as true a forged 
check. Rownd v. State, 93 Nebr. 427, 
140 NW 790. (2) That defendant 
knowingly uttered as true a false 
and forged check with intent to de- 
fraud, under a _ statute prescribing 
the punishment of a person who ut- 
ters a forged instrument “knowing 
the same to be false.” State v. 
Waterbury, 133 Iowa 135, 110 NW 
328, (3) That defendant ‘“know- 
ingly” uttered a forged note, the 
same being equivalent to charging 
him with uttering a note knowing it 
to be forged. State v. Williams, 139 
Ind. 43, 38 NE 339, 47 AmSR 255. 
(4) Where the indictment charged in 
substance that defendant had the 
writing, knew it to be false, pre- 
sented it to the party defrauded, 
representing it aS genuine, and 
thereby obtained property of value, 
the statement that defendant knew 
it to be false embraced the charge 
that it was so in fact, and the in- 
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of uttering with intent to defraud. 

| [§ 102] b. Knowledge of Falsity of Instrument. 
The indictment must allege that accused had knowl- 
edge of the falsity of the instrument,®? and the 
omission of such averment will not be supplied by 
an allegation that the passing was done ‘‘felonious- 
ly and falsely.’’ ®§ 
failure to allege this fact is insufficient even after 
However, it has been held that it is 
not necessary to charge that accused possessed this 
knowledge at the time he uttered the instrument,’° 
although there is authority to the contrary.™ 
Intent to Defraud and Manner of 
Effecting Fraud.?? 
intent to defraud,**? but failure to use this exact 
expression will not vitiate the indictment if the in- 
tent to defraud is necessarily implied from the words 


An indictment defective for 


The indictment must allege an 


dictment was sufficient. Lockhard v. 
Com., 87 Ky. 201, 8 SW 266, 10 KyL 
102. (5) Where a negotiable instru- 
ment has been altered and forged by 
indorsement of the name of the 
payee, an indictment for passing or 
uttering it is not contradictory, du- 
plicitous, or defective because it in 
one portion describes the entire in- 
strument as forged, and in another 
portion charges that appellant knew 
the indorsement was forged; and an 
allegation in effect that accused did 
fraudulently pass as true the forged 
instrument, knowing the _ indorse- 
ment to be _ forged, sufficiently 
charges, under Pen. Code art 443, 
the offense of knowingly passing as 
true a forged instrument. Strang v. 
State, 32 Tex, Cr. 219; 22 SW 680. 
(6) A statute provided that one who 
“signs the name of another person 
or of a fictitious person, knowing 
that he has-no authority to do so, 
or falsely makes, alters, forges, or 
counterfeits any bill or note, or ut- 
ters the same aS genuine, knowing 
the same to be false, altered, or 
counterfeited, shall be guilty of fors 
gery.” The information alleged that 
accused willfully, falsely, and with 
intent to defraud a certain company, 
made, altered, and forged a certain 
promissory note and that accused, 
well knowing the note to be forged, 
passed it as true and genuine to the 
corporation. The information was 
not defective for not alleging that 
accused knew that she had no au- 


thority to execute the note. Peo. v. 
Petersonp ein Cal.jerAsGode medica ae 
703. 


68. Henderson vy. State, 14 Tex. 


503 

69 AUS wav Carll a Obra anStmmouuls 
26 L. ed. 1135. 

70. State v. Burgson, 53 Iowa 318, 
5 NW 167. 

Wi Neeol, Vv. vuitchelly, 92° Cal. 4590) 
28 P 597. 

72. In prosecutions for forgery 
see supra §§ 74, 80. 

73. Selby v. State, 161 Ind. 667, 
69 NE 4638; State v. Zimmerman, 79 
S. C. 289, 60 SE 680; Rex v. Rush- 
worth, 1 Stark. 396, 2 ECL 153. 

[a] Averment held  sufficient.— 
An indictment charging that defend- 
ant forged a false entry in a bond 
registry book, and that he uttered a 
forged writing, namely, such entry, 
and sold bonds which should have 
been entered as redeemed, ‘with in- 
tent to defraud’ the state, is not 
insufficient as merely charging that 
the sale was made with intent to de- 


fraud, without charging that the 
acts of forging and uttering were 
made with such intent. Ui ntoy laveykal 


otherwise would be to violate the 
ordinary rules of legal and gram- 
matical construction and to demand 
a minute particularity of expression 
not necessary to a due understand- 


ing of the common and, ordinary 
forms of legal language.” State v. 
Zimmerman, 79 S. C. 289, 294, 60 SE 
680. 
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used.7* Also in the absence of statute providing 
otherwise,’® an indictment for uttering a forged 
instrument need not show how the person was to 
be defrauded,’® it being sufficient if it appears 
from the indictment that there was a possibility 
of his being defrauded;77 and in consequence it is 
not necessary to state the manner in which the 
instrument was uttered,’® unless as is the case in 
some jurisdictions there is some special statutory 
provision to the contrary.’® 

[§ 104] d. Name or Description of Person De- 
frauded. Unless such averment is dispensed with 
by statute,®° the indictment should state the name 
of the person to whom the instrument was uttered, 
or else that such person is to the jurors unknown.’ 

Description of association or corporation. In an 
indictment for uttering and publishing a bank draft 
it is not necessary to allege that the bank therein 
named is a corporation organized under the laws 
of the state or of the federal government.*? An 
indictment for uttering a forged check is not ma- 
terially defective for failure to allege whether the 
bank was:a partnership, a joint-stock company, or 
a corporation,’* or what business it was engaged 
mag 

[§ 105] e. Tenor and Purport Clauses.*° An 
indictment for uttering a forged instrument, which 
purports to set out the instrument by its tenor, 
may omit from the description a marginal memo- 
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randum constituting no part of the instrument;** 
nor need the indictment allege that the forged in- 
strument purports to be the act of another, where 
the instrument is set out according to its tenor.®” 
However, if the indictment undertakes to set an 
instrument out by its tenor it will be defective if 
it includes in the tenor clause the meaning of the 
instrument, since tenor and purport clauses of an 
indictment should be separate and distinet.°& It 
has been held that the fact that an indictment 
alleged that the forged instrument uttered was 
drawn on a designated bank while the copy set out 
in the indictment showed that it was drawn on 
another bank did not constitute a material vari- 
ance,®® the reason assigned being that the instru- 
ment having been set out according to its tenor 
the inconsistent purport clause would be treated as 


surplusage.°° 


[§ 106] f. Showing Capacity of Instrument to 
Defraud.°! Where the instrument alleged to be 
forged appears on its face to be valid and of legal 
efficacy, an indictment for uttering need not allege 
extrinsic facts to show how it might be used to 
defraud;°? but where such instrument is not full 
and complete on its face, but requires the intro- 
duction of evidence of extrinsic facts to make it. 
such, such extrinsic facts must be set out in the 
indictment.°* 


74, Teague v. State, 86 Ark. 126, 
110 SW 224 (an indictment for ut- 
tering a forged note alleging that 
defendant unlawfully and felonious- 
ly uttered the note knowing it to 
be forged with intent to feloniously 
obtain possession of the property 
of another necessarily imported that 
the note was uttered with a fraudu- 
lent intent, and was therefore not 
objectionable for failure to allege in 
terms that defendant uttered the in- 
strument with intent to defraud); 
Brown v. State, 60 Tex. Cr. 505, 
132 SW 789 (it is sufficient. to al- 
lege that defendant “unlawfully, wil- 
fully, knowingly and fraudulently” 
passed as true a false and forged 
instrument). 

75, Powers v. Com., (Ky.) 18 SW 
857; Com. v. Williams, 13 Bush. 
(Ky.) 267. 

76. Shelton v. State, 143 Ala. 98, 
39 S 377; Temple v. State, 126 Ark. 
290, 189 SW _ 855. And see cases 
infra this section note 77. 

77, Temple v. State, 126 Ark. 290, 
189 SW 855. 

78. Selby v. State, 161 Ind. 667, 
671, 69 NE 468; Peo. v. Valentine, 
147 sApp. Dive st, (L8L NY Sw733 Late 
20pm IN. Ys..,5D0.) mem, 984) NE TY 
mem]; Paige v. Peo. 3 Abb. Dec. 
(N. Y.) 439, 6 Park. Cr. 683. 

“The precise manner of uttering 
or passing a forged instrument is 
immaterial if accompanied with the 
felonious intent.” Selby v. State, 
supra. 

79, Powers v. Com., (Ky.) 18 SW 
357; Com. v. Williams, 13 Bush (Ky.) 
267. 

80. State v. Hart, 67 Iowa 142, 
25 NW 99; State v. Adams, 39 La. 
Ann. 238, 1 S 455; Com. v. Butterick, 
100 Mass. 12. 

81. Stith v. State, 120 Ark, 170, 
179 SW 178; McClellan v. State, 32 
Ark, 609; Goodson v. State, 29 Fla. 
511, 10 S 738, 30 AmSR 135; State v. 
Chissell, 245 Mo. 549, 150 SW 1066; 
Morgan v. State, 82 Tex. Cr. 615, 
201 SW 654. 

[a] If the utterance has been to 
an agent it may be alleged to have 
been to his principal. State v. Al- 
len, 171 Mo. 562, 71 SW 1000; Mor- 
gan v. State, 82 Tex. Cr. 615, 201 SW 


oper Ellis v. State, (Tex. Cr.) 22 SW 


[b] In Virginia the omission of 
such statement is not ground for 
setting aside a judgment. Com. v. 
Brviniw 2) Var, CasuiGe Vad sel 

82. Roush v. State, 34 Nebr. 325, 
51 NW 755. 

83. Brown v. State, 60 Tex. Cr. 
505) 1382 "SW 789: See also supra 


84. Brown v. State, 60 Tex. Cr: 
505, 132) SW 789, 

85. In prosecutions for forgery 
see supra § 82, 83. ; 

86. Teague v. State, 86 Ark. 126, 
110 SW 224. 

87. Thurmond vy. State, 25 Tex. 
A. 366, 8 SW 473. 

88 Forcy v. State, 55 Tex. Cr. 
545, 117 SW 834, : 

89. Rawlings v. State, 117 Ark. 
539, 174 SW 150. But compare and 
See supra §§ 82, 83. 

90. Rawlings v. State, 117 Ark. 
539, 174 SW 150. 

91. In prosecutions for forgery 
see supra § 90 et seq. 

92. State v. Fay, 80 Minn. 251, 
83 NW 158; State v. Goodrich, 67 
Minn. 176, 69 NW 815; Snyder v. 
States) Ohaweir. "Ct. A463 wed anon: 
Dec. 279; State v. Curley, 13 ‘Okl, 
Cr. 25, 161 P 881; Santolini v. State, 
oie ne a 110, 42° PB 746, 71 7 AmSR 


[a] Rule applied.—(1) In a prose- 
ecution for uttering forged paper or 
for passing the same it is not nec- 
essary to set out any indorsement 
thereon to show that the instrument 
is of apparent legal efficacy, but it 
is sufficient to charge that it is a 
forged writing and was uttered or 
passed with knowledge of the for- 
gery and with intent to defraud. 
State v. Curley, 13 Okl. Cr. 25, 161 
P 831 (the only function that the 
names of the indorsers on the back 
of the check performed was to fur- 
nish evidence as to the identity of 
the parties who uttered and passed 
the check). (2) An indictment for 
uttering as true a forged paper, pur- 
porting on its face to have been is- 
sued by an agent in the name of 
his principal, which sets out the in- 
strument in hee verba, need not 


aver the authority of the agent. 
See v. Fay, 80 Minn. 251, 83 NW 

93. Ill—Goodman y. Peo., 228 Ill. 
154, 81 NE 830. 

La.—State v. Leo, 108 La. 496, 32 
S 447; State v. Anderson, 30 La. 
Ann. 557; 

Miss.—May v. State, 115 Miss. 708, 
76 S 636. 

Oh.—Snyder v. State, 8 Oh. Cir. 
Ct. 463, 4 Oh. Cir. Dec. 279. 

Tex.—Bagley v. State, 63 Tex. Cr. 
606, 141 SW $107. 

[a] Rule applied.—(1) In a prose- 
cution for unlawfully uttering a 
forged check signed “T. A. Bowels,’’ 
the indictment alleging that the 
check was a forged check, and that 
defendant intended to defraud cer- 
tain parties, among others the bank 
on which the check was drawn and 
“T, A. Bowels,” the indictment 
should have alleged the extrinsic 
explanatory facts that a person by 
the name of “T. A. Bowles” lived 
in another town, and that defendant, 
when he cashed the check, teld the: 
person who cashed it that it was. 
Bowle’s check. May v. State, 115 
Miss. 708, 76 S 636. (2) Wabere 
prejudice would arise only from ut- 
tering by accused in an official ca- 
pacity, a failure to charge the ut- 
tering, in such capacity’ is: “fatal. 
State v. Anderson, 30 La. Ann. 557. 
(3) Where an indictment charges the: 
uttering of an instrument which as 
set out was signed in an official 
capacity, and the name signed was 
the same as defendant’s and it is 
not charged that the person whose: 
name purported to be signed is a 
different person frum defendant, or 
that defendant did not hold the office: 
as represented or have authority to 
make the instrument, no offense is: 
charged. Snyder v. State, 8 Oh. Cir. 


"Ct. (463.14 "Oh Cir Decon2 719: (4) 


An indictment for passing a forged’ 
instrument, which alleges that ac- 


cused passed as true a forged in-~ 


strument to a person named with 
intent to defraud a third person, but 
which fails to allege any legal rela- 
tion between them, is fatally defec- 
tive. Bagley -v. State, 63 Tex. Cr. 
606, 141 SW 107. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(5) An indictment 
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[§ 107] g. Charging Statutory Offense.°* Where 
an indictment for uttering a forged instrument is 
based ona statute, all the facts by the statute made 
elements of the offense must be set forth.°> But 
im general it will be sufficient that the indictment 
follows the words of the statute in charging the 
offense,®® except where the statute simply designates 
and does not describe or name the constituent ele- 
ments of the’ offense.°7 And it has been held that 
a variance from the language of the statute which 
does not change its meaning is not material,®* al- 
though there is authority apparently to the con- 
trary.°? 

[§ 108] h. Miscellaneous Avermentss Surplus- 
age will not vitiate the indictment.t. An indictment 
charging the passing of a forged instrument through 
an agent is not defective because ” failing to allege 
the innocence of the agent, averments as to him 
being surplusage.? If the first part of an indict- 
ment charging the making sufficiently alleges the 
nonexistence of the pretended signer such allega- 
tions need not be repeated in the second part charg- 
ing the uttering.* 

{§ 109] i. Variance.© A material variance be- 
tween the pleadings and proof is fatal to a prosecu- 
tion for uttering forged instruments. If the in- 
dictment charges uttering to a particular person it 


which charged that accused passed,;to defraud” 
as genuine a false time pass upon a 
certain railway, with intent to de- 
fraud it, but did not state the use 
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was held sufficient un- 
der a statute which made such an 8. 
act a crime when done 
tent to injure or defraud.” 
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must be proved that it was uttered to such person.? 
An indictment for uttering a forged check with two 
indorsements thereon is not supported by proof that 
one of the indorsements was made after the check 
was uttered. An indictment charging an absolute 
sale of a forged instrument is not supported by 
evidence showing only an offer to sell, and that the 
bank to which the offer was made instead of paying 
anything on it had accused arrested.® A charge of 
uttering a forged bill of exchange will not be sus- 
tained by evidence that the acceptance ‘only is 
forged.° Where an indictment charges the uttering 
of a note bearing interest payable semiannually, 
there is a fatal variance when the note offered in 
evidence called for interest payable annually and 
was indorsed with two payments... A charge of an 
unlawful uttering of an instrument is not made 
out by proof merely of a false and forged indorse- 
ment of the payee’s name thereon.12 

An immaterial variance, that is a variance which 
cannot operate to the prejudice of accused, will not 
prevent a conviction.13 

[§ 110] 3. Prosecutions for Forged Instrument 
in Possession.‘¢ An indictment for having in pos- 
session forged paper with the intent to utter or 
pass it must allege all the elements enumerated in 
the statute on which the prosecution is based, other- 


SW 834. 
State v. Waterbury, 133 Iowa 
“with in-|135, 110 NW 328. 


State v. 9. State v. Walker, 167 Mo. 366, 


to which the false pass was to be 
put, nor that the company had any 
means of transportation over which 
the pass could be used, nor that 
the person whose name appeared on 
the pass as general manager of the 
railway company was in fact such 
officer, was bad. Goodman v. Peo., 
228 Ill. 154, 81 NE 830. 

94. In prosecutions for forgery 
See supra §§ 68, 69. 

95. Mason v. Com., 156 Ky. 493, 
161 SW 229; Com. v. Miller, (Ky.) 
115 SW 234. And see supra § 68. 

fa] fThus where a statute makes 
‘it an offense to forge or utter a 
forged check on a bank authorized 
by the United States, an indictment 
for forgery and passing a forged 
check on a bank must allege under 


what authority the bank is doing 
business. Com. v. Miller, (Ky.) 115 
Sw 234, 

96. Ala.—Espalla v. State, 108 
Alas 38,19) S82: 

Kan.—State v. Calhoun, 75 Kan. 
959, 88 P 1079; State v. Foster, 
30 Kan. 365, 2 P 628. 

La.—State v. Foster, 32 La. Ann. 
34. 

3 Mo.—State v. Standifer, 209 Mo. 


264, 108 SW 17. 

N. C.—State v. Stanton, 23 N. C. 
424. 

Tenn.—Foute v. State, 15 Lea 712. 

[a] Dlustration.— An indictment 
under Rev. St. (1889) § 3634, pro- 
viding that every person who shall 
sell any forged instrument with in- 
tent to have it uttered and_ passed 
shall be guilty of forgery, which al- 
Jeged that the instrument was sold 
with intent to injure and defraud, 
was insufficient. State v. Hesseltine, 
130 Mo. 468, 32 SW 983. 

97. State v. Foster, 30 Kan. 365, 


2 P 628. 

98. State v. Foster, 32 La. Ann. 
34; State v. Walker, 167 Mo. 366, 
67 SW 228. 

[a] Thus, (1) where a statute 


prohibits the “passing, uttering or 
publishing” of forged paper, an in- 
dictment which charges “selling and 
delivering” is sufficient, as that is an 
uttering. State v. Mills, 146 Mot 195, 
47 SW 938; State v. Watson, 65 Mo. 
115; (2) An information which 
charged defendant with publishing 
as true a forged order with “intent 


Foster, 32 La, Ann. 34. 

99. State v. Petty, 16 S. C. L. 59 
(the words “dispose and put away” 
in an indictment are not equivalent 
to “utter and publish” in an act); 
Croxdale v. State, 1 Head (Tenn.) 
139 (the descriptive word ‘“‘pass or 


transfer’ used in the statute are 
essential to an indictment framed 
upon it). 


1 | State v, Jarvis;<129. N..C...698; 
40 SE 220 (where an indictment 
charged that defendant did utter, 
publish, and show forth in evidence, 
the latter clause will be rejected as 
surplusage); Dillard v. State, 77 
Tex Crh (ites Woe 

2. Dillard jveustateut tT Tex. Croll, 
177 Sw 99. 

Ss. Dillard vigistate sy (lex. 1Cr.\ 1; 
177 SW 99. 

4, Peo. v. Ellenwood, 119 Cal. 166, 
bibs. 

5. In prosecutions for forgery 
see supra §§ 98-100. ; 

6. lowa.—State v. Waterbury, 133 
Iowa 135, 110 NW 328. 

Mo.—State v. Walker, 167 Mo. 366, 
67 SW 228. 

- Nebr.—Haslip v. State, 10 Nebr. 
590, 7 NW 381. 

Oh.—Cosner v. State, 1 Oh. Cir. 
CERN S197 

Tex.—Brown v. State, 71 Tex. Cr. 
45, 158 SW 533; Forcy v. State, 55 
Mex: (Cr 545, 17 Siw 884>_ Morrigievs 
State, 52 Tex. Cr: 288, 106 SW 383; 


Simms v. State, 32 Tex. Cr: 277, 22 
SW 876. 

7. Riley v. State, (Tex. Cr.) 44 
SW 498. 

[a] Rule applied.—(1) An indict- 


ment charging defendant with pas- 
ing an instrument to a person des- 
ignated is not supported by proof 
that he passed the instrument to 
another person (Brown v, State, 71 
Tex, Cr. 45, 158 SW 533; Morris ‘v. 
State, 52 Tex. Cr. 288, 106 SW 3833 
Riley v. State, (Tex. Cr.) 44 SW 
498), (2) although the latter de- 
livered it to the person designated 
(Morris v. State, 52 Tex. Cr. 288, 
106 SW 383). (3) Nor is an indict- 
ment which charges the passing of 
an instrument to a person desig- 
nated supported by a proof of pass- 
ing the note to a firm of which the 
person designated iS a member. 
Forcy 'v. State, 55 Tex. Cr. 6465, 


67 SW 228. 

10. Rex v. Horwell, 6 C. & P. 148, 
25 ECL 366 (in such case the in- 
dictment should be for uttering the 
forged acceptance and not for the 
forgery of the instrument itself). 

11. Haslip v. State, 10 Nebr. 590, 
7 NW 331. 

12. , Cosner v. State, 1 Oh. Cir. Ct: 
Ne Se 9! 

13. Temple v. State, 126 Ark. 290, 


189 SW 855; State v. Chissell, 245 
Mo. 549, 150 SW 1066; Shores v. 
State, 68 Tex. Cr. 44, 150 SW 1776; 
Houston v. State, 59 Tex. Cr. 505, 
128 SW 618; -U. S. v. Dias, 6 Mill. 
Rev. 204. \ 

[a] Dates.— A variance between 


leading and proof as to the date of 
uttering a passport already forged 
is immaterial, where no prejudice to 
accused is claimed and where the 
time specified antedates the infor- 
ey hace U. S. v. Dias, 6 Mill. Rev. 

{b] Intent to defraud particular 
person.—If by statute an intent to 
defraud a particular person is un- 
necessary an averment of such in- 
tent need not be proved. State v. 
Chissell, 245 Mo. 549, 150 SW 
1066. 

[c] Name of person on whom in- 
strument passed.—Where an indict- 
ment charged the passing of a 
forged instrument on Ellis Carter, 
and the evidence showed that his 
name was Richard Ellis Carter, but 
that he went by the name and was 
called by his friends Ellis Carter, 
and was generally known in the 
community by that name, there was 
no variance. Shores v. State, 68 Tex. 
Cr. 44, 150 SW 776. 

{d] Ownership of property de- 
seribed in instrument.—Where the 
indictment charged the utterance 
of a forged deed to defraud a firm, 
proof that the firm owned only a 
part of the land described in the 
deed does not constitute a variance. 
The proof would be sufficient, and ~ 
the conviction could be sustained if 
the proof showed ownership in the 
lumber company of any of the lands 
described in the deed set out in the 
indictment. Temple v. State, 126 
Ark, 290, 189 SW 855. 

14, [a] Form of indictment.—State 
y. Stark, 202 Mo. 210, 100 SW 642, 
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wise it will not sustain a conviction.1®> However, 
the indictment is sufficient if drafted in conformity 
with the statute on which it is based,!® and need 
not allege that there was an intent to cheat or de- 
fraud any particular person,‘* nor that accused 
intended to utter it for a consideration,1® where 
these facts are not made an ingredient of the offense 
by the statute. If the instrument described is a 


-eheck payable to accused’s order it is unnecessary 


to allege that he indorsed it.1® An allegation that 
accused ‘had in his possession, on a certain day speci- 
fied, ten false instruments is not equivalent to an 
allegation that he had possession of all at the same 
time.2® There may be a conviction of a separate 
offense for each one of such instruments he keeps 
in possession.?+ 

[§ 111] 4. Prosecutions for Feloniously Dis- 
posing of and Putting Away Forged Bank Notes. 
In indictments for this offense,?? it is not necessary 
to allege to whom the note was disposed of.?* 

[6 112] B. Separate Counts and Joinder of 
Offenses 24-1. In General. The offense of forgery 
may be charged in different ways in several counts.”5 
Only one offense is charged in a count which alleges 
that accused uttered, offered, disposed of, or put 
off as true a false instrument,?® or that he forged, 
procured, or caused to be forged or aided in forging 
a false instrument,?” or which charges ‘‘the falsely 
making,’’ ‘‘altering,’’ ‘‘forging,’’ ‘‘counterfeit- 
ing,’’ ‘‘uttering,’’ ‘‘publishing,’’ ‘‘passing,’’ or 
‘attempting to pass’’ a false instrument,?® or that 
accused after raising a check forged several in- 
dorsements on the back of it with intent to de- 
fraud, ete.,2® or which charges in one count the 
forgery of a check and the indorsements thereon.*° 
These decisions proceed upon the principle that if 
the whole transaction is only a part of one act 
all the parts may be stated together as one offense.*+ 
So an indictment which sets forth the recording of 
a forged assignment of letters patent, and, in addi- 
tion, a charge of forgery, was not bad as charging 
two offenses,?? the part setting forth such record- 
ing being mere surplusage.?*? Where a clause in 
an information alleges the possession of a false in- 
strument, setting up a copy, which is followed by 
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a clause charging the selling ‘thereof, the latter 
clause should not be considered a separate count.** 
If there are two counts, in each of which a copy 
of the instrument is set out, and the copies are alike, 
it will not be presumed that each is a copy of the 
same original instrument, without an allegation to 
that effect in the second count.?* 

Forgery of separate instruments. Although sep- 
arate instruments were forged by a defendant on 
the game date and°as a part of the same general 
transaction, the forgery of each constitutes a sep- 
arate offense, punishable under a separate indict- 
ment or count;?° and although several drafts may 
be utterede as cne indivisible act, the forgery of 
each is a separate offense.** 

Forgery and uttering of forged instrument. 
Whether the offenses of forgery and of uttering a 
forged instrument may be joined in the same count, 
and also whether they may be joined in the same 
indictment, depends, it seems, not only on the 
difference in the local statutes but also on whether 
these offenses are entirely distinct offenses or the 
same offense or different degrees of the same of- 
fense.?® Where the view is taken that they consti- 
tute distinct offenses, a count charging both a 
forgery and an uttering of the forged instrument is 
bad for duplicity.*° And on the other hand where 
the view is taken that forgery and uttering of 
forged instruments are grades of the same offense 
and the local statute permits grades of the same 
offense to be joined in one county, an indictment. 
is not bad for duplicity which unites in the same 
count a charge of forgery and also of uttering 
the instrument forged.4° Also it has been held in 
some jurisdictions that, although either the making 
or the passing of a fictitious instrument with intent 
to defraud the same person would constitute an 
offense, yet when referring to the same instrument 
and charging the same intent they constitute but 
one offense and may be properly charged in a single 
count.4t Where forgery and uttering forged paper- 
are considered distinct offenses and the local statute 
prohibits the setting out of more than one offense 
in a single indictment, forgery and uttering a forged 
instrument cannot be joined in the same indict- 


15. State v. Gibson, 244 Mo. 215,|pass it was not bad because the 36. U. S. v. Carpenter, 151 Fed. 
148 SW 947; Newby v. State, 75!check was payable to another and | 214, 216, 81 CCA 194, 9 LRANS 1043, 


Nebr. 33, 105 NW 1099. the indictment did not show the|10 AnnCas 509 [cit Cyc]. 

[a] The words “knowing the| payee had indorsed it). 37. Barton v. State, 23 Wis. 587. 
same to be false,” or their equiva- 20. State v. Bonney, 34 Me. 223. 38. See cases infra this section. 
lent, must appear in the informa- ais Logan v0. S:, 123 Readwe291; 39. Peo. v. Parker, 67 Mich. 222, 


tion, and where such words are|5$8 CCA 476. 


wholly omitted the information will] Benham, 7 Conn, 


not sustain a conviction. Newby v.|is a dictum to 


State, 75 Nebr. 33, 105 NW 1099. 


But compare State v.|34 NW 720, 11 AmSR 578; Peo. v. Van 
414 (where there| Alstine, 57 Mich. 69, 23 NW 594; 
the contrary, al-| State v. Wood, 13 Minn. 121; Wells 
though the instruments are not/v. Terr., 1 Okl. Cr. 469, 98 P 483. 


16. State v. Turner, 148 Mo. 206, 
49 SW 988. : 

{a] Instruments of class except- 
ed from operation of statute.— 
Where one section of the statutes 
makes it an offense to have posses- 
sion of any forged instrument, ex- 
cept such as are enumerated in an- 
other section, and the description in 
the indictment clearly shows that 
the instrument is not one of those 
excepted, there need not be an aver- 
ment that it does not belong to the 
class excepted. State v. Hathhorn, 
166 Mo. 229, 65 SW 756. 

17. State v. Turner, 148 Mo. 206, 
49 SW 988; Reeves v. State, 51 Tex. 


Cr. 604, 103 SW_ 894. 


18. State v. Eaton, 166 Mo. 575, 
66 SW 539. 

19. State v. Vincent, 91 Mo. 662, 
4 Sw 430. And see Reeves v. State, 
51 Tex. Cr. 604, 103 SW 894 (an in- 
dictment charging accused with hav- 
ing a forged check with intent to 


alike, and the intent was to defraud 
several different persons). 

22. See supra § 60. 

23. Rex v. Holden, 2 Taunt. 334, 
127 Reprint 1107. 

24. See generally Indictments and 
Informations ~[22 Cyc 376]. 

25. State v. Clement, 42 La. Ann. 
583, 7 S 685. 

26. State v. Greenwood, 76 Minn. 
207, 78 NW 1044, 1117. 

27. State, vi Morton, 27 Vt. 31.0; 
65 AmD 201. 

28. Peo. v. Krank, 28 Cal, 507. 

29. Peo. v. Dole, 122 Cal. 486, 55 
P 581, 68 AmSR 50. 

30. Sprouse v. Com., 81 Va. 374. 

31. See cases supra notes 25-30. 

32. Peo. v. Harrold, 84 Cal. 567, 
24 P°106. 

33. Peo. v. Harrold, 84 Cal. 567, 
24 P 106. 

34. State v. Walker, 167 Mo. 366, 
67 SW 228. 

35. Peo. v. Shotwell, 27 Cal. 394. 


40. Lascelles v. State, 90 Ga. 347, 
16 SE 945, 35 AmSR 216 [aff 148 U. 
S. 5387, 13 SCt 687, 37 L. ed. 549]; 
Thomas y. State, 59 Ga. 784; Nalley 


Lv. State, 11 Ga. A. 15, 74 SH 667. 


See also Smith v. State, 81 Tex. Cr. 
534, 197 SW 589, 590 (“when of- 
fenses are several in their nature, 
and yet-of such a character that one 
of them, when complete, necessarily 
implies the other, there is no such; 
repugnancy as to make their joinder 
improper’’), 

41. Peo. v.. McGlade, 139 Cal. 66,° 
72 P 600; Peo. v. Ellenwood, 119 Cal. 
166, 51 P 553; Peo. v. Smith, 103 
Cal. 563, 37 P 516; Selby v. State, 161 
Ind, 667, 69 NE 463. And see Peo. v. 
Driggs, 14) Cal. A. 507) (112 B 577 
(an information charging the for- 
gery of a lease of a specified date 
set forth in the information and the 
uttermg and publishing thereof as’ 
true on a subsequent date sets forth 
but one single offense), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment,*? and the same is the ease where the statute 
enumerates the offenses which may be joined in 
one indictment and fails to designate these offenses.*? 
On the other hand it has been held that counts for 
forging and uttering an instrument on the same 
date and at the same place may be joined under a 
statute which provides that an indictment must 
charge but one crime and in one form, except that 
the crime may be charged in separate counts to 
have been committed in a different manner or by 
different means.44 And many decisions authorize 
the joinder in separate counts of one indictment of 
counts for forgery and counts for uttering and pub- 
lishing on the principle that different offenses pun- 
ishable by different degrees of severity varying 
only in degree, and belonging to the same class of 
crime may be joined in one indictment.45 Never- 
theless a conviction cannot be had for both offenses 
when thus charged, nor separate punishment be im- 
posed for each offense.4® The practice in such eases 
permits only one judgment.47 Under a statute au- 
thorizing the offenses of forgery and uttering a 
forged instrument to be united in the.same indict- 
ment, such a joinder is not permissible unless the 
charge of uttering the forged instrument related 
to the same instrument as it is alleged was forged.*® 
And under a statute declaring that forgery may be 
committed by falsely uttering and publishing, as well 
as by falsely making and forging, an indictment 
charging the erime in separate counts, the first by 
falsely making and forging, the second by falsely 
uttering and publishing, is bad for duplicity, when 
there is nothing in the second count to show that 
the instrument there set out is the same as the 
one declared on in the first count.*® 
_ Joint and several charges. Where two counts of 
an indictment each charged accused jointly with the 
offense of forgery, the first charging them also 
with the offense of uttering a forged deed, while 
the second charged one alone with wuttering it, it 
was held that each of the counts was objectionable 
on the ground of duplicity.®° 

[§ 113] 2. Remedy for Misjoinder.°! Where the 
remedy provided by statute for duplicity ** or mis- 
joinder ®* is by demurrer, an objection to an in- 
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dictment on either of these two grounds must be 
taken by demurrer or it will be waived;°4 the ob- 
jection cannot be reached by a motion in arrest of 
judgment °° or by a motion to require the prosecu- 
tion to elect.°* Under the practice of some juris- 
dictions an objection on the ground of misjoinder 
can be raised by motion to quash *? or by motion 


_to require the prosecution to elect on which count 


to proceed,®* but a motion to quash comes too late 
after verdict.5° 

[§ 114] C. Election of Offense on Which to Base 
Prosecution.°° A person may be indicted for 
forgery, although he might upon the same trans- 
action be indicted for another offense.*4 On a count 
for uttering several forged receipts, the court will 
not put the prosecutor to his election on which 
receipt to proceed if all were uttered at one time, 
and might constitute only one offense of uttering 
many forged receipts.°2 Where the statute permits 
the joinder of distinct offenses in different counts, 
the court is not required to compel the prosecutor 
to elect upon which count he will try defendant. 
Accordingly where counts respectively charging 
forgery and uttering forged paper are united in one 
indictment, the prosecutor cannot be required to 
elect between these, two counts;%* and it has simi- 
larly been held that where the indictment charges 
several offenses, distinet in point of law yet spring- 
ing out of substantially the same transaction, such | 
as the forgery of a mortgage, of the certificate of 
acknowledgment thereof, and of the accompanying 
bond and ‘likewise the uttering of each, defendant 
is not entitled as a matter of right to compel an 
election.©> Furthermore the prosecution cannot be 
required to elect in case of misjoinder where the 
statute provides that the objections on this ground 
ean be taken only by demurrer;®* and in any event 
the prosecutor will not be pressed to elect what 
particular fact he means to rely upon as an uttering, 
until the case for the prosecution is closed.*7 On the 
other hand, where the joinder in one indictment of 
counts for forgery and for uttering forged paper 
is expressly forbidden by statute,®8 or where the 
statute specifically enumerates offenses which may be 


42. Ball v. State, 48 Ark. 94, 2;charging forgery and uttering aj,32 NE 145. 
SW 462 [overr McClellan v. State, | forged instrument in separate counts 53. Peo. v. Shotwell, ot eo 394; 
32 Ark. 609]; State v. Henry, 59]in one indictment; because in their | State v. Wood, 13 Minn, 
Towa 391, 13 NW 343; State v. Mc-| nature the offenses are very similar 54. Peo. v. Shotwell, 27 Fat. 394; 
Cormack, 56 Iowa 585, 9 NW _ 916]/in character, though differing in the | Peo. v. Tower, 135 N. Y. 457, 32 NE 
[overr State v. Nichols, 38 Iowa|punishment affixed by = statute.’’ | 145. 
110]; Peo. v. Tower, 135 N. Y. 457, | Boles v. State, supra. 55. Peo. v. Shotwell, 27 Cal. 394. 
32 NE 145 (dictum). 4G. Parkers v..Peo:,. 9% Ill) 325) in 56. Peo. v. Shotwell, 27 Cal. 394. 
43. Messer v. Com., 80 SW 489,|re Walsh, 37 Nebr. 454, 55 NW 1075; 57. State v. Clement, 42 La. Ann. 
26 KyL 40; Huff v. Com., 42 SW 907, | Devere v. State, 5 Oh. Cir. Ct. 509, | 583, 7 S 685. 
19 KyL 1064. 8 20h. "Cire Deci7249; Pitts, Veestate; 58. State v. Clement, 42 La. Ann. 
44. Peo. v. Adler, 140 N. Y. 331,/40 Tex. Cr. 667, 51 SW 906; Craw-| 583, 7 S 685. See also infra § 114. 
35 NE 644 [aff 70 Hun 597, 25 NYS| ford v. State, 31 Tex. Cr. 51, 19 SW 59. State v. Clement, 42 La. Ann. 


D132]. | To same effect Peo, v. Alt- 
man, 147 N. Y. 478, 42 NE 180 [rev 
86 Hun 568, 33 NYS 905]. 


45. Ga.— Hoskins v. State, 11 Ga. 

Tll.—Parker v. Peo., 97 Ill. 32; 
Pate v. Peo., 8 Ill. 644. 

Kan.—State v. Zimmerman, 47 
Kan. 242; 27 P3999: 

N. Y.—Peo. v. Rynders, 12 Wend. 
425. 

N. C.—State v. Keeter, 80 N. C. 
472. 

Oh.—Devere v. State, 5 Oh. Cir. 


Ct. 509, 3 Oh. Cir. Dec. 249. 

Tenn. "Luttrell v. State, 85 Tenn. 
232, 1 SW 886, 4 AmSR 760. 

Tex.—Pitts v. State, 40 Tex. Cr. 
667, 51 SW 906; Peterson v. State, 
95 Tex. A. 70, 7 SW 530; Chester v. 
State, 23 Tex. A. 577, 5 SW 125; 
Boles v. State, 13 Tex. A. 650, 656; 
Barnwell v. State, 1 Tex. A. 745. | 

“There is no inconsistency in 


766; Miller v. State, 16 Tex. A. 417. 

“Where two or more felonies are 
charged in the same indictment, the 
presumption is, they are parts of 
the same transaction, and are to be 
sustained by the same evidence; and 
while they all may be submitted to 
a jury, there can be but one convic- 
tion, which, as it were, appropriates 
the guilty intent which runs through 
and connects these several acts or 


offenses and makes them __ one.” 
Crawlordmvastate, nol LeoxnCr wept, 
5b,. LO SWeLi 66. 

AT barkernsve Beo.,, 90 De 32. 


48. Zachary v. State, 97 Ark. 176, 
133 SW 811. 

49, Terr. v. Poulier, 8 Mont. 146, 
LEP 594: : 

50. Peo. v. Van Alstine, 57 Mich. 
69, 23 NW 594. 

51. See generally Indictments and 
Informations [22 Cyc 425]. 

52. Peo. v. Tower, 135 N. Y. 457, 


583, 7 S 685. 

60. See generally Indictments and. 
Informations [22 Cye 404]. 

61. Scott v. State, 40 Tex. Cr. 105, 
48 SW 523. See also supra § 66. 

62. Thomas’ Case, 2 Hast P. C. 934. 

63. Van Sickle v. Peo., 29 Mich. 
Olg) Carr “ye. State, 36 ) Tex, Cre.3,, ot 
Sw 949; Williams v. State, 24 Tex. 
A. 342, 6 SW 581. 

64. Peo. v. Warner, 104 Mich, 337, 
62 NW 405; Peo. v. Kemp, 76 Mich. 
410, 48 NW 439; Carr. v. State, 36 
Tex. Cr. 3, 34 SW 949; Williams v. 
State, 24 Tex. A. 342, 6 SW 581. 

65. Van Sickle v. Peo., 29 Mich. 


61. 
27 Cal. 394. 


66. Peo. v. Shotwell, 
See supra § 113. 
Gia Rexav, Hlant, 1) CO. Gok, soon oe 


ECL 805. 

68. Ball v. State, 48 Ark. 94, 2 SW 
462 [overr McClellan v. State, 32 
Ark. 609]. 
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joined and omits these two offenses,®® the prosecu- 
tion will be required to elect as to which of these 
offenses it will prosecute, where they are joined in 
the same indictment. Under a statute providing 
that forgery may be committed either by falsely 
making an instrument or by falsely altering it with 
intent to defraud another, it has been held that 
safe pleading would suggest the charging of both 
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offenses in the indictment, but the pleader may elect 
to charge but one, and if the evidence sustains the 
offense as charged it will be sufficient.7° If election 
is made to proceed on an indictment for a lesser 
offense, which is proved, it is not merged into a 
larger offense for which an indictment had also 
been found, although facts sufficient to support it 
were made out." 


XV. DEFENSES 2 


[§ 115] In addition to the usual and conventional 
defenses available in criminal cases 7? the lack of 
any essential element necessary to the perpetration 
of the particular offense charged may be shown in 
defense.7* It is not a defense that the forgery was 
not successful, and that no one was prejudiced ;** 
that accused used an innocent agent for the purpose 
of filling out the forged instrument; that the 
person committing the forgery was actuated by a 
laudable purpose;*® that accused intended to take 
up the forged instrument “” or gave guaranties to 
the person to whom he passed the instrument,’§ or 
actually reimbursed the party injured thereby ;*° that 
accused had or considered that he had a just claim 
for the amount which he would realize from a suc- 
cessful perpetration of the forgery;®° that accused 
believed that he had a right to resort to forgery 
and other illegal acts to collect a debt;*+ that the 
president of the corporation whose money was ob- 
tained by the use of forged receipts and other 
wrongful acts of defendant authorized accused’s 
acts;°? that accused intended to apply the money 


69. “Messer v. Com., 80 SW 489, |by the fact that 
26 KyL 40. actually indebted 


the employer was 


obtained by the forgery to the payment of a claim 
which he had against the person whose name he 
forged;®* that accused’s object in forging a depo- 
sition was to procure a divorce to which he believed 
himself legally entitled ;8* that the purported drawer 
would have been willing, at the time of the forgery, 
to have indorsed paper for accused to the same 
amount;®* that the consideration for the instru- 
ment forged was illegal;** that the issue of the 
instrument forged was contrary to public policy ;%* 
that the forged instrument purports to be drawn and 
payable outside of the country;** or that accused 
was a religious crank and believed that providence 
would intervene to prevent the detection and pun- 
ishment of any crime he might commit.8® So if a 
person use the name of another without authority, 
it is no defense that he thought the latter would 
pay rather than there should be a criminal prosecu- 
tion ;®° or that he believed that the latter would not 
object,®+ or would ratify his act,92 or even that 
there has been ratification,®* or condonation.** And 
the intent to defraud is not absent merely because 


of lawful trade, and the intent to de- 


to the employee). | fraud could exist notwithstanding 


70. Simon vs. U./'S3.'37 “App. (D. {a] Justice of claim immaterial. | the seller had no license. Dunn vy. 
C.) 280. —(1) The criminal intent which the] Peo., 4 Colo. 126. 

71. Anonymous, R. & R. 281. law infers from forging an instru- 87. Peox vi James, ’) 110° Cali’ 156, 

72. See Criminal Law § 52 et seq.|ment and using it as evidence |42 P 479; Peo. v. Monroe, 100 Cal. 


73. See supra §§ 4-22, 51-60. against the 
74, See supra § 21. 

75. Duncan v. State, (Tex. Cr.) 
215 SW 853. 

76. State v. Cross, 101 N. C. 770, 
7 SE 715, 9 AmSR 53 [aff 132 U.S. 
HoielOM SCH I4i, oS Lawreduracr h ecune 


that the claim 
one. 


indorsement of 


person whose name is 
forged cannot be negatived by proof 
was really a just 
State v. Wooderd 
(2) In a prosecution for altering an 
an administration 
disallowing a claim against the es- 


664, 35 P 326, 38 AmSR 323, 24 ERA 
S31 Peo ve Collins) 9 Cally A 622162382 
99 P 1109 (‘a forged contract, even 
though it covers a subject matter 
which makes it void, as against pub- 
lic policy, upon its face may pre- 
sent such an appearance, that, if 


20 Iowa 541. 


use of fictitious paper in an attempt 
to supply the wasted resources of a 
bank whose affairs are in a disas- 
trous condition is not justifiable). 

77. Com. v. Henry, 118 Mass. 460; 
Peo. v. Weaver, 81 App. Div. 567, 81 
INS 5195 17 Ne Yo Cr 29h" [reve'on 
other grounds 177 N. Y. 434, 69 NE 
1094]; Reg. v. Geach, 9 C. & P. 499, 
88 ECL 294; Reg. v. Beard, 8 C. & 
P. 148, 34 ECL 656; Reg.. v. Parish, 
S Cl & "Pl 94,534 HCL 628; Rex ~w. 
Forbes, 7 C. & P. 224, 82 ECL 583. 

78. Rex v. James, 7 C. & P, 553, 
S20 HCL.) 755. 

79. Williams v. State, 126 Ala. 
50, 28 S 682; Peo. v. Meyer, 289 Ill. 
184, 124 NE 447; Brown v. Peo., 72 
Neyo 6.7285 Am R183) Taft i> Bun 
562]; Ex p. Warford, 3 Okl. Cr. 381, 
106 P 559; Reg. v. Geach, 9 C. & P. 
499, 38 ECL 294. 

80. Ala.—cCurtis v. State, 118 Ala, 
125, 24 S 111; Bush v. State, 77 Ala. 


83. 

Ark.—Quertermous v. State, 114 
Ark. 452, 170 SW. 225. 

Ill.— Peo. v. Meyer, 289 Ill. 184, 


124 NE 447, 448 [cit Cyc]. ee 
ee eee v. Wooderd, 20 Iowa 
‘Tex.—Plemons v. 44. Tex. 
Cr. 555, 72 SW 854. 
Wash.— State v. 
Wash. 390, 130 P 486. 
Eng.—Reg. v. Hoatson, 2 C. & K. 
Ti 61) HOW! 707.... But, compare Res. 
vy. Bradford, 2 F. & F. 859 (where 
an employee exhibited a forged re- 
esipt intending to obtain credit for 
the amount apparently paid by him, 
an intent to defraud was negatived 


State, 
McBride, 72 


tate it is no defense that the claim 
was just and eventually paid. Quer- 
termous v. State, 114 Ark. 452, 170 


SW 225 

81. Com. v. Peakes, 231 Mass, 
449, 121 NE 420. 

82. Com, vv. Peakes: 0231) Mass 
449, 121 NE 420 (manifestly such 
authorization would not purge ac- 
cused’s acts of their criminality). 

83. Claiborne v. State, 51 Ark, 88, 
9 SW 851; Peo. v. Mingey, 118 App. 
Div. 652, 103 NYS 627 [aff 190 N. Y. 
61, 82 NE 728]; Morville v. State, 
63 Tex. Cr. 551, 141 SW 98; Flower 
v. Shaw, (2G; & K. 708, 61 HCL. 708; 
Reg. v. Wilson, 2 C. & K. 527, 61 
repre Wright’s Case, 1 Lew. C, 


Cc 
84, State v. Kimball, 50 Me. 409. 


85. Colter v. State, 41 Tex. Cr. 
78, 51 SW 945. 
86., Dunn, Vie Peo. 4 Colo. 26: 


oes v. McBride, 72 Wash. 390, 130 

[a] Gambling transaction. — It 
was not a defense that money re- 
ceived on a forged instrument was 
paid out for an illegal purpose or 
consideration, in a gambling game 
conducted by the party that cashed 
the instrument. State v. McBride, 
72 Wash. 390, 130 P 486, 

{b] Illicit intercourse.—Dunn vy. 
Peo., 4 Colo. 126. 

{c] Obtaining liquor sold without 
license.— Where the consideration 
for a forged check was cigars and 


liquors sold without license, the 
court said that the liquors and 
cigars at least were property, and 


could constitute the subject matter 


genuine, it might injure another, and 
such a one satisfies the test which 
we have laid down’’), 

88. _ Rex v. Kirkwood, 1 Moody C. 


Gay3de 

89. Watson v. State, 133 Tenn. 
198,.180°-SW 168. 

90. Rose v. State, 80. Ark. 222, 


96 SW 996; Reg. v. Beard, 8 C. & P. 
143, 34 ECL 656; Reg. v. Parish, 8 C. 
& P. 94, 34 ECL 628; Rex v. Forbes, 
ly Cen & ee 2 2AM 8 oO Lae bso 

91. Meredith v. State, 73 Tex. Cr. 
147, 164 SW 1019. 

92. Tongs v. State, 130 Ark. 344, 
197 SW 573; Peo. v. Weaver, 81 
App. Div. 567, 81 NYS 519 [rev on 
other grounds 177 _N. Y. 434, 69 NE 
1094]; Jordan v. State, 65 Tex. Cr. 
143, 148 SW 623. 

[a] Check uttered in father’s 
name.—‘“The fact that the father 
had in a few instances paid checks, 
where his son had wrongfully signed 
his name thereto, would not exon- 
erate defendant, who uttered a check 
to which the son signed his father’s 
name.” Tongs v. State, 130 Ark. 
344, 850, 197 SW 573 (‘He might 
have forgiven his son and paid those 
checks but this was not testimony 
from which a jury would be war- 
ranted in finding that he intended 
to give his son authority to sign 
his name to checks in the fu- 


93. State v. Tull, 119 Mo. 421, 24 
Sw 1010; Countee v. State, (Tex. 
Cr.) 33 SW 127; Malton y. State, 
29 Tex. A. 527, 16 SW 423. 

94. Wooldridge v. State, 49 Fla. 
137, 38: S 3. 


————$ SLL LL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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accused said at the time the instruments were passed 
that the person whose name was signed had not 
actually signed them, he having represented that 
the signature had been made by such person’s son. 
Also the intent to defraud is not absent because 
accused requested the person to whom the forged 
instruments were passed to place them in his safe. 
Where the offense charged is the injury of a public 


[§ 116] A. Burden of Proof *°—1. In General. 
The burden is on the prosecution to prove all the 
elements constituting the offense,! beyond a reason- 
It is not necessary to show that the 
attempt. to defraud was successful and that injury 
Where there was proof that 
defendant employee who made entries in the cor- 
poration’s passbook did so to conceal a shortage 
in his accounts, with it the state was not required 
to show the amount of such shortage since the 


able doubt.? 


resulted therefrom.? 


amount is of no importance.* 


To show making, altering, or uttering. The bur- 
den is on the prosecution to show the ‘false making 
or alteration of the instrument,® as that the signa- 
ture is not that of the person it purports to be,® 
or that it is a signature of a fictitious person as- 
sumed for the purpose of fraud;’ but it has been 
held that it is not necessary to show that there was 
no such person in existence anywhere at the time 
In ease of forgery the bur- 
den is on the prosecution to show that the instru- 
ment or alteration was made by accused ® without 
authority,’° or that he was a principal in some 
way connected with the execution. 


the writing was signed.® 


95. Peo. v. Walker, 140 Cal. 153, 
Tou Sole, 

96. Peo. v. Rathbun, 21 Wend. (N. 
i) 509! 

97. Reg. v. Bowen, 1 C, & K. 501, 
47 ECL 501. 

98. Com. v. Bond, 188 Mass. 91, 


74 NE 293. 

99. Burden of proof generally see 
Criminal Law §§ 993-1004. 

1. Ala.—Owens v. State, 16 Ala. 
A. 413, 78 S 428. 

Cal——Peo. v. Lundin, 117 Cal. 124, 
48 P 1024. 

Del.— State v. Thomas, 29 Del. 195, 
97 A 869; State v. Anderson, 24 Del. 
135; 74 A 1097. 


D. C.—Dowling v. U. S., 41 App. 
nb ke 

Fla.—Russell v. State, 51 Fla. 124, 
40 S 625. 


Ga.—Harrison v. State, 13 Ga. A. 
31, 78 SE 686. 

Iowa.—State v. O’Connell, 144 
Iowa 559, 123 NW 201. 

Kan State v. Thorn, 60 Kan. 461, 
56 PATS 

Ky Smith Vi. COMA Lot, Kiyo, 
152 SW 574; Com. Vv. Burgess, 91 
SW 266, 28 KyL 1128; Barnes v. 
Com.,, 1044 Kiy556, 41° SW 2772, 19 
Ky 803 

Mass.—Com. v. Bond, 188 Mass. 91, 
74 NE 293. 

Miss.—Poythress v. State, 99 Miss. 
805, 56 S 168. 

Mo.—State v. Warren, 109 Mo. 430, 
19 SW 191, 32 AmSR 681. 

Nebr.—Kimmel v. State, 99 Nebr. 
547, 156 NW 1074. 

N. Y.—Peo. v. Marrin, 205 N. Y. 
275, 98 NE 474, 48 LRANS 754 [aff 
147 App. Div. 903 mem, 131 NYS 
1134 mem]; Riley’s Case, 5 CityHall 
Rec 87. 

Oh.—Romans vy. State, 51 Oh. St. 
528, 37 NE 1040; Cosner v. State, 1 
One CirsiCr., Ni ’S. 197. 

Okl.—Bell v. State, 12 Okl. Cr. 453, 
158 P 402. 

Pa.—Com. v. Wyoda, 44 Pa. Super. 


552. 
Tex.—Horton v. State, 32 Tex. 79; 


547, 156 
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In ease of 


Feeney v. State, 58 Tex. Cr. 152, 124 
SW 944. 

Eng.—Downes’ Case, 2 Hast P. C. 
997; Rex v. Bontien, R. & R. 260. 

2. Owens v. State, 16 Ala. A. 413, 
78 S 423; Kimmel v. State, 99 Nebr. 
NW 1074. 

3. Barron vy. State, 12 Ga. A. 342, 
77 SE 214; Com. v. Segee, 218 Mass. 
501, 106 NE 173. 

4 State v. Kennedy, 105 
347, 184 P 734. 

5. Cal.—Peo. v. Lundin, 117 Cal. 
124, 48 P 1024, 


Del.—State v. Pratt, 19 Del. 264, 
51 A 604. 

Kan.—State v. Swan, 60 Kan. 461, 
56..P 1750. 

Ky.—Smith v. Com., 151 Ky. 517, 
152 SW 574. 

N.. Y.—Riley’s!' Case, 5 \CityHall 
Rec 87. 

Oh.—Romans vy. State, 51 Oh. St. 


528, 37 NI 1040. 
Tex.—Horton v. State, 32 Tex. 79. 
Ieng.—Downes’ Case, 2 Hast P. C. 
997. 
6. Riley’s Case, 5 CityHallRee (N. 
NERD RY 
7. Downes’ Case? bash P.) Ceo: 


Sponsonby’s Case, 2 East P. Cc. 
99GEp Rex! “Veeussontien.  R.avinéaee Re 
194. 


8. Peo. v. Gordon, 13 Cal. A. 678, 
685, 110 P.469 (it ‘is only necessary 


-|to show to a common certainty that 


there was no such person in exist- 
ence in the vicinity of and connect- 
ed with the particular acts charged 
in the place and county where jur- 
isdiction accrued; if the rule were 
otherwise, “it would be impossible 
in any case to prove beyond a rea- 
sonable doubt that there was no 


such particular person in the 
world’). 
9;> Horton \v. State, 32 Tex. 79; 


Spicer v. State, 52 Tex. Cr. 177, 105 
SW 813. 

10. Cal.—Peo. v. Lundin, 117 Cal. 
124, 48 P 1024. 

Deli——State v- Pratt;-19 Del.264, 
51 A 604. 


Kan. 
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record, the fact that a piece torn out has been 
pasted in, and the record ‘is as legible as before, 
is insufficient to discharge accused.®7 
prosecution for uttering a forged check, the defense 
that, as the check bore date on Sundav. it was void, 
was of no avail where no evidence was offered to 
show that the day was Sunday.°§ . 


And on a 


uttering the burden is on the prosecution to show 
that the instrument was forged either by accused 
or someone else,1? and that accused uttered it;1% 
but it has been held that if cireumstances show 
euilty knowledge in uttering a forged check, lack 
of authority from the party whose name was forged 
to use his name need not be proved.!4 
evidence is prima facie sufficient to show that ac- 
cused was not authorized to sign the prosecutor’s 
name to the instrument in question, the burden 
then shifts to accused to show that he was so 
And 
evidence that a name is fictitious is sufficient to 
shift. the burden of proof upon accused.?¢ 
where it is shown that the purported maker of a 
note does not live at a particular place, and is not 
engaged in the business as represented by accused, 
the burden is not shifted by proof by defendant 
of the existence of a person by the same name 
engaged in a different line of business.17 

To show intent and guilty knowledge. 
den is on the prosecution to show the intent to de- 
fraud,'® as this is of the essence of the offense,2® 
and that the intent was to defraud some particular 


Where the 


it has been held that slight 


But 


The bur- 


Kan.—State v. Swan, 60 Kan. 461, 
Dome toe 

Oh.—Romans v. State, 51 Oh. St. 
528, 37 NE 1040. 


Tex. — Shanks y. State. 25 Tex. 
Suppl. 326. 
1; 52a Dexia Crs 


Spicer v. State, 
iad ehOD LS VVwoLos 

12. See cases supra text and note 
5; and. .§§ 51-58. 

[a] That defendant forged the 
instrument need not be proved, as 
this is not an element of his offense 
of uttering the instrument. Com. v. 
Bond, 188 Mass. 91, 74 NE 293. See 
supra § 51. 

ISS. Smith. vieCom., stodieikcy,aoue 
152 SW 574; Com. v. Burgess, 91 SW 
266, 28 KyL 1128. 

14. Reg. v. Hurley, 2 M. & Rob. 


473, 
Lo. US Steve iloria: 
Reg. 


682; 
‘Tal " Evidence making a prima 
facie case.—Where the person whose 
name is affixed to a private docu- 
ment denies the signature, a prima 
facie case of falsification is estab- 
lished which accused must overcome. 
U. S. v. Viloria, 1 Philippine 682. 
16. Watson v. State. 78 Ga. 349; 
Riley’s Case, 5 CityHallRee (N. Y.) 
87; Rex v. Brannan; 16 C.\ & Pi 326, 


1 Philippine 
v. Bannerman,, 43 U. C. Q. 


25 ECL 456. 

17. Rex v. Hampton, 1 Moody C. 
Ci25p. 

18. _Del.—State v. Thomas, 29 Del. 
195, 97 A 869; State v. Anderson, 24 
Del. 185, 74 A 1097. 
ho C.—Dowling v. U. S., 41 App. 

Ga.—Harrison v. State, 13 Ga. A. 
31, 78 SE 686. 

Iowa.—State v. O’Connell, 144 
Iowa 559, 123 NW 201. 

Mo.—State v. Warren, 109 Mo, 430, 
19 SW 191, 32 AmSR 681. 

Tex.—Fry v. State, (Cr.) 215 SW 
560 

Eng.—Reg. v. Hodgson, 7 Cox C. 
Cm 122 
19. 


See supra §§ 17, 54. 
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person,”° unless, as is the case in some jurisdictions, 
the statutes make it sufficient -to prove a general 
On a trial for forging 
a check, the burden of showing guilty knowledge 
by accused as to other forged checks is on the 
but possession of such checks under sus- 
picious circumstances must be explained by ag¢- 
On a trial for uttering a forged instrument 
the prosecution must prove that accused knew the 
instrument was forged ** at the time he uttered it.*5 

To show capacity or tendency to defraud. The 
burden is on the prosecution to show that the in- 
strument is one capable of being used to defraud.?® 
If extrinsic facts are alleged for the purpose of 
showing how an instrument might defraud, the bur- 
den of proof is on the prosecution to establish these 


intent to defraud someone.?! 


22 


state; 


eused.?3 


facts.?7 
[§ 117] 2. 


20. See supra § 18. 
21. Com. v. Brown, 147 Mass. 585, 


Segee, 218 Mass. 501, 106 
. And see supra § 18. 
me Peo. v. Bird, 124 Cal. 32, 156 


23. Barnes v.. Com., 41 SW 1772, 
19 KyL 803. 

24. Com. v. Burgess, 91 SW 266, 
28 KyL 1128; Com, v. Wyoda, 44 Pa. 
Super. 552. 

25. State v. Anderson, 24 Del. 
135, 74 A 1097; Feeney v. State, 58 
Tex. Cr. 152, 124 SW 944. 

26. Bell v. State, 12 Okl. Cr. 453, 
158 P 402. 

{a] Thus on a trial for the for- 
gery of a deed, the state must es- 
tablish beyond a reasonable doubt 
that the forged instrument, on its 
face, complied with all the require- 
ments of the law to constitute a 
document a deed. Bell v. State, 12 
Okl. Cr. 453, 158 P 402. 

27. Russell v. State, 51 Fla. 124, 
40 S 625; Poythress v. State, 99 Miss. 
805, 56 S 168. 

[a] Thus to convict of falsifying 
a public record, under Code (1906) 
§ 1177, by entering a false satisfac- 
tion on the margin of a deed of trust 
record, it must be proved that the 
chancery clerk attested the entry, 
that being required by law to make 
the entry effective. Poythress v. 
State, 99 Miss. 805, 56 S 168. 

23°) Statewv. ‘Clarks (23. °N. H..4297 
State: vaJarrell, 73 We Vai T82) +7838, 
81° SE) 523 [eit Cyel]: 

29. Ark.—McDonnell v. State, 58 
Ark. 242, 24 SW 105. 

5 Mich.—Peo. v. Marion, 28 Mich. 

55: 

Mo.—State v. Samuels, 114 Mo. 
68, 45 SW 1088. 

N. C.—State v. Lytle, 64 N. C. 255. 

W. Va.—State v. Jarrell, 73 W. Va. 
782, 81 SE 523; State v. Fleshman, 
40 W. Va. 726, 22 SE 309. 

30. Loehr v. Peo., 132 Ill. 504, 24 
NE 68. 

31. State v. Murphy, 17 R. I. 698, 
24 A 473, 16 DRA 6550; State. v. 
Brown, 33 Utah 109, 93 P 52. 
aye: State v. Harrison, 69 N. C. 

33. Production of other forged 
instrument see infra § 124. . 

34. Ala.—Manaway v. State, 44 
Ala. 375; Morton v. State, 30 Ala. 
527; Butler v. State, 22° Ala. 43. 

Conn.—State v. Blodget, 1 Root 
534; State v. Orsborn, 1 Root 152. 

Fla.—Threadgill v. State, 75 Fla. 
240, 77 S 880. 

Iowa.—State v. Saunders, 68 Iowa 
370, 27 NW 455; State v. Brecken- 
ridge, 67 Iowa 204, 25 NW 130. 

La.—State v. Harper, 145 La. 514, 
82 S 686. 

Me.—State v. Shurtliff, 18 Me. 368 


Descriptive Allegations. 
seriptive allegations in the indictment must be 
proved,?§ although unnecessarily made,?°® unless they 
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can be rejected as surplusage.*° Where a corpora- 
tion is alleged to have been defrauded, the organiza- 
tion of the corporation must be proved;*+ likewise 
it must be shown that the persons alleged to be 
defrauded composed the firm, the forgery of whose 
name is charged.*? 

3. Production of Forged Instrument.*? 
The production of the forged instrument is an es- 
sential part of a ease of forgery, and it must be 
produced in court against accused, or failure to do 
so must be satisfactorily accounted for before sec- 
ondary evidence of its contents is admissible *4 by 
showing that the instrument has been lost or de- 
stroyed,*> or that it is in the hands of accused or 
his friends,*® or that it is not within the reach of the 
process of the court.** 


If the instrument ‘is in the 


hands of accused sufficient notice must be given 


All de- 


(recognizing rule). 

Mass.—Com. v. Snell, 3 Mass. 82. 

Mich.—Peo. v. Swetland, 77 Mich. 
Sona at Coe 

Miss.—Deal v. State, 96 Miss. 82, 
50 S 495. 

Mo.—State v. Martin, 229 Mo. 620, 
129 SW 881, AnnCas1912A 908. 

N. Y.—Peo. v. Kingsley, 2 Cow. 
522, 14 AmD 520. 

Philippine.—U. S. v. Gregorio, 17 
Philippine 522. 

Tex.—Haun v. State, i3 Tex. A. 
383, 44 AmR 706; Pyor v. State, 
(Crs) .225:.SW . 374;. McConnell _v. 
State, 85 Tex. Cr. 409, 212 SW 498; 
Bobbit v. State, 59 Tex. Cr. 314, 128 
SW 1104; Muniz v. State, 59 Tex. Cr. 
365, 128 SW 1104; Rollins v. State, 
21 Tex, A. 148, 17 SW 466; Dovalina 
v. State, 14 Tex. A. 312.. 

Va.—Pendleton v. Com. 4 Leigh 
(31 Va.) 694, 26 AmD 342, 

W. Va.—State v. Lowry, 42 W. Va. 
205, 24 SH 561. : 

Can.—In re Parker, 19 Ont. 612. 

“The general proposition, so often 
repeated in the books, that the in- 
strument must be produced in evi- 
dence, is no more than the rule on 
the civil side, that the best evi- 
dence the nature of the case admits 
must be produced.” Peo. v. Kings- 
ae 2 Cow. (N. Y.) 622, 625, 14 AmD 
520. 

[a] To sustain an indictment for 
forging a recorder’s certificate of 
record upon a deed of trust, the deed 
must be produced in evidence, to 
show that it is such an instrument 
as may be recorded. State v. Tomp- 
kins, 71 Mo. 6138. 

[b] Effect of substitution of 
deed.—Where, after a grantor has 
read a draft of a deed, defendant 
Substitutes another for signature, it 
is not necessary to produce the first 
deed at the trial for forging the 
second one. State v. Shurtliff, 18 
Me. 368. 

35. U. S.—uwU. S. v. Britton, 24 F. 
Cas. No. 14,650, 2 Mason 464. 

Conn.—Ross v. Bruce, 1 Day 100. 

Fla.—Threadgill v. State, 75 Fla. 
240, 77 S)\ 880. 

Ill.—Cross v. Peo., 192 Ill. 291, 
61 NE 400. 

Mass.—Com._v. 
Mass. 7, 2 AmD 1. 

N. J.—Mead v. State, 53 N. J. L. 
601, 23 A 264. 

N. Y.—Peo. v. Kingsley, 2 Cow. 
522, 14 AmD 520. 

N. C.—State v. Peterson, 129 N. 
C. 556, 40 SE 9, 85 AmSR 756. 

Tex.—Bobbit v. State, 59 Tex. Cr. 
314, 128 SW 1104. 

Va—Pendleton v. Com., 4 Leigh 
(31 Va.) 694, 26 AmD 342. 

W. Va.—State v. Lowry, 42 W. Va. 
205, 24 SE 561. 

Eng.—Rex v. Haworth, 4 C. & P. 


Hutchinson, 1 


to him to produce it;°% and if this is done and the 
instrument is not produced secondary evidence of 
its contents is admissible.°? 


The rule is the same 


254, 19 BCL 502. - 

See also cases supra note 34. 
oo Ala.—Morton v. State, 30 Ala. 

Fla.—Threadgill v. State, 75 Fla. 
240, 77 S 880. 

Mich.—Peo. v. Swetland, 77 Mich. 
53, 43 NW 779 (recognizing rule). 

Mo.—State v. Martin, 229 Mo. 620, 
129 SW 881, AnnCas1912A 908. 

N. Y.—Peo. v. Kingsley, 2 Cow. 
522, 14 AmD 520. 

Tex.—Rollins v. State, 21 Tex. A. 
148, 17 SW 466. 

W. Va.—State v. Lowry, 42 W. Va. 
205, 24 SE 561. 

Eng.—Rex v. Haworth, 4 C. & P. 
254, 19 ECL 502. 

See also cases supra notes 34, 35. 

“The rule always yields, where 
the instrument is either lost, de- 
stroyed or. . in the hands of the 
opposite party.” Peo. v. Kingsley, 2° 
Sous GN.) eY .) 522.) )25 eo 4 sAaaD 
520. 

87. Threadgill v. State, 75 Fla. 
240, 77 S 880; Thornley v. State, 36 
Tex. Cr. 118, 34 SW 264, 35 SW 981, 
61 AmSR 836. See also cases supra 
note 384. 
oor Ala.—Morton v. State, 30 Ala. 

7 


Fla.—Threadgill v. State, 75 Fla. 
240, 77 S 880. 

Mo.—State v. Martin, 229 Mo. 620, 
129 SW 881, AnnCasi912A 908. 

Tex.—Rollins v. State, 21 Tex. A. 
148, 17 SW 466. 

W. Va.—State v. Lowry, 42 W. Va. 
205, 24 SE 561. 

Eng.—Rex v. Haworth, 4 C. & P. 
254, 19 BCL 502;, Reg. v. Fitzsim- 
Ons; Lins 648 Cr li de 

{a] Thus secondary evidence of 
the contents of the instrument 
charged to have been forged, which 
is alleged in the indictment to have 
been destroyed or withheld by de- 
fendants, cannot be received on 
proof that it was last seen on the 
trial of a habeas corpus at the suit 
of another one of defendants, in the 
possession of his attorney, who is 
not called to answer as to his pos- 
session. Morton v. State, 30 Ala. 
527. 

{b] Limitation of rule.—The rule 
that notice to produce must be given 
to defendant was held not to apply 
when it was doubtful from the evi- 
dence whether the instrument al- 
leged to have been forged was in 
the possession of defendant or his 
sister, and where no attempt was 
made to find the instrument or to 
procure the testimony of the sister. 
Peo. v. Swetland, 77 Mich. 53, 43 
NW 779. 

39. Devere v. State, 5 Oh. Cir. Ct. 
509, 3 Oh. Cir. Dec, 249; Grooms v. 
State, 40 Tex. Cr. 319, 50 SW 370; 
Rexfvinbhiall, W2eCox 1G. (en hbo serex: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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if the instrument is beyond the jurisdiction of the 
court.*° If the instrument has been destroyed by 
accused,*! or by someone without his privity,?? its 
tenor may be proved by parol evidence after proof 
of such destruction or loss has been adduced,‘? even 
though the indictment does not count on a lost in- 
strument.*4 Where the original instrument is shown 
to have become illegible because of the fading of 
the ink with which it was written, a photographie 
copy thereof taken while it was still legible is admis- 
sible to prove the words of the original;*® but it 
has been held that before a photographie copy can 
be admitted it must be shown to be accurate.*® If 
the instrument is alleged to be mutilated, the exist- 
ence of the writing before mutilation must be proved 
before a resort to secondary evidence can be had.*? 
Where there are three counts for uttering three 
notes, and three notes are introduced in evidence, 
it is not necessary to show upon which of them 
each of the counts was found, each count being prov- 
able by either of the three notes.*8 

{§ 119] B. Presumptions.4® No inference of 
guilt can be established by showing that the party 
eharged with the crime had the ability to commit 
it,>° and the fact that accused could not write 
would not be sufficient to rebut the legal presump- 
tion of his guilt.5t The same presumptions as in 
a civil action *? that the date on the instrument is 
the date of its execution should be indulged.®* Where 
an instrument bears a forged indorsement, it will 
be presumed that the signatures necessary to give 
it validity were thereon at the time such indorsement 
was made.®* It will be presumed ‘in the absence 
of proof to the contrary that the marks on the 
word ‘‘date’’ were intended to erase it, and that 
the word ‘‘maturity’’ was substituted in its stead 
before the note was presented for negotiation, and 
therefore formed no part of the note, and was 
properly omitted from the indictment purporting 
to set out the note according to its tenor.®> 

As to making, altering, or uttering. Possession 
of a forged paper by accused, with a claim of title 
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thereunder, if unexplained, raises a conclusive pre- 
sumption that he forged it, or procured it to be 
curged,°® and this is so, although the instrument 
is payable to accused or bearer.5? So it has been 
held that the possession of a forged order and the 
obtaining of merchandise thereon constitutes com- 
plete proof that accused had either forged or as- 
sented to the forgery of the instrument.58 But the 
possession of other blanks similar to the one alleved 
to have been fraudulently filled out by accused 
raised no presumption in law of accused’s guilt,®9 
although such possession is evidence in connection 
with other evidence in the case tending to show his 
guilt.6° Evidenee which merely raises a suspicion 
of the genuineness of an instrument will not au- 
thorize the conclusion that it was forged.*! Where, 
in a prosecution against an accused for forging 
an assignment of a note, it is shown that the note 
came into his possession lawfully, the law pre- 
sumes that it belongs to him, and if so he has a 
right to sell it.? 

As to intent to defraud and guilty knowledge. 
Intent to defraud will not be presumed from the 
mere making of a false instrument,®? but must be 
gathered from some affirmative act, or from the 
existence of circumstances from which eriminal in- 
tent may be inferred.6* Mere proof of possession 
is insufficient to raise the presumption of intent to 
defraud.®* But if the facts show that a forged 
instrument was made to be used as good an intention 
to defraud will be implied,®* and an intent to de- 
fraud the person whose name has been forged may 
be inferred, even though accused in fact intended to 
defraud another.** So also, the uttering of a 
forged instrument raises a presumption of intent 
to defraud.®8 One who utters a forged check. is 
presumed to intend to defraud the one to whom with 
knowledge he passes the check for value.®® And a 
person making a false entry is presumed to have 
intended to defraud if he meant to cover up for 
any period of time the illegal taking of the money.?° 
Where one has actually been defrauded, the pre- 


v. Haworth, 4 C. & P. 254, 19 ECL 55. Teague v. State, 86 Ark. 126, Gy Dowling v. U. S., 41 App. (D. 
: x v. Hunter, 4 C. & P. 128, |} 110 SW 224. A 3 : 
ig BCL 439. 56. Ala.—Hobbs v. penne Ala. ice Powis Vv. Ace 8. S AD’. ee 
and secondary evidence gem-/1; Allen v. State, 74 a. 557. . ; Mrisby iva. S:, pp. B 
Srey see eulninale Law §§ 1202- Iowa.—State v. Waterbury, 133/C.) 22, 37 LRANS 96. 
1220. 7 Iowa 135, 110 NW 328. 65. Hox v. Peo.; 95 Ill. 71. 
40. Thornley v. State, 36 Tex. Cr. Mass.—Com. v. Talbot, 2 Allen 66. Ala.—Hurst v. State, 1 Ala. 
118, 34 SW 264. 161. INA PES ie Oops ad see 8 
41 U2 SS v.2 Britton, 247." Cas: Mo.—State v. Pyscher, 179 Mo. Ark.—Bennett v. State, 62 Ark. 
No. 14,650, 2 Mason 464; Ross v.|140, 77 SW 836; State v. Williams, | 516, 36 SW 947. 
Bruce, 1 Day (Conn.) 1400; State v.|152 Mo. 115, 53 SW 424, 75 AmSR Ind.—Fletcher v. State, 49 Ind. 
Ford, 2 Root (Conn.) 93; Rex v. Ha- | 441; State v. Allen, 116 Mo. 548, 22 |124, 19 AmR 673. 
worth, 4 C. & P. 254, 19 BCL 502. SW. 792. : La.—State v. Hahn, 38 La. Ann. 
42. Com. v. Snell, 3 Mass. 82; N. Ci—State v. Peterson, 129! N. | 169: ‘ 
Com. v. Hutchinson, 1 Mass. 7, 2|C. 556, 40 SE 9, 85 AmSR 756; State Me.—State v. Kimball,- 50 Me. 
AmD 1; Pendleton v. Com., 4 Leigh |v. Britt, 14 N. C. 122. 409. 
(31 Va.) 694, 26 AmD 342, Okl.—Wells v. Terr., 1 Okl. Cr. Tex.—Henderson v. State, 14 Tex. 
43. State v. Peterson, 129 N. C.| 469, 98 P 483 [quot Cyc]. | 503. 
556, 40 SE 9, 85 AmSR 756; Reg. v. Com., 2 Leigh (29 Eng.—Reg. v. Cooke, 8 C. & 


Va.—Spencer v. 
{¢ 


Hall, 12 Cox C.-C. 159 Va.) 


ee 
582, 34 ECL 903; Ree. v. Hill, 8 C. & 


¢ Be ead. Coal {a] The reason is that it is next|P. 274, 34 ECL 730. 
NE 400. Mead Berra ga N. J. L. | to impossible that a person could get 67. Bennett v. State, 62 Ark. 516, 
601, 23 ” 264. 3 possession of an instrument purport- 36 USWi OAT Ur Si ve Brooks 716 D. 
45. Duffin v. Peo., 107 Ill. 113, 47 | ing to be for his own benefit with- C. 315; Rounds v. State, 78 Me.- 42, 
a GRO eee trae ere taee Towa |tGh Und see tloee WIE REDE 
it. ate v. aterbury, 216. s A ; i 
31950 SW 370. Boa ma con aie 235, 110 NW 328. = 222, 96 SW 996 (as between two 
47 Thompson v. State, 30 Ala. 28. 57. Peo. v. King, 125 Cal. 369, | persons who may be defrauded by 
2 Com Vv Miller 3 Cush.) ser e19: forgery, the law presumes the in- 
(Mass.) 243 : , 58. State v. Lane, Ceo dan tent to Cornus une peren Fnoee 
i ; 5 erall . Com, v. Wyoda, a. Super. |name is forged, when e evidence 
SMC INAT on ah 1 00E- 1088. eat 553 % does not show to the contrary). 
50. State v. Hopkins, 50 Vt. 316. 60. Com. v. Wyoda, 44 Pa. Super. MGr dee se Ape gE eey or pe ey 
; 0 i552. ; Spears v. a 5 ee 
B2. pes te. Car bell, eo, Mich. 61. U. S. v. Albert, 45 Fed. 552;|77 NE 112, 4 LRANS 402. 
108. 125 Nw 42, 136 AmSR 417, 34]U. S. v. Rico, 27 F. Cas. No. 16,161; 69. State v. Chissell, 245 Mo. 549, 
LRANS 58 ; Hutcheson v. Meazell, 64 Tex.|150 SW 1066. 
53. See ‘Bvidence § 46. 604. . 70. Peo. v. Phelps, 49 HowPr 
C , 62. Flaugher v. Com., 10 Ky. Op. |462 [aff 6 Hun 428 (aff 72 N. Y. 


54. Com. v. Butterick, 100 Mass. 6 
« 42. 665; 


[26 C. J.—61); 
b | 


Miller v. State, 51 Ind. 405. 
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sumption of intent to defraud ordinarily becomes 
conelusive.7! If forged paper is uttered by accused 
as true, the law will presume knowledge on his part 
of its character.72 Nevertheless proof that accused 
uttered a genuine instrument, with a forged in- 
dorsement in blank by the payee thereof, raises no 
such presumption.?* Where it was established that 
accused falsely represented in negotiating the note 
that he was the payee thereof, this was a circum- 
stance tending to impeach the good faith of the 
transaction, and to justify the inference that he 
knew the note to be forged. Ue 

As to place of commission of offense. The place 
of date is not prima facie the place of forgery,*® 
although there is authority to the contrary.7® Proof 
that accused uttered or attempted to utter the in- 
strument in the county where the prosecution is laid 
is, according to the weight of authority, presumptive 
evidence that he committed the forgery there,’ al- 
though he resided in another county.’® 

[§ 120] C. Admissibility—1. In General. Under 
and subject to the general rules relating to com- 
petency,’® materiality,®*°: and relevancy,®! any in- 
criminating circumstances connecting accused with 
the commission of the offense may be shown.®? But, 
although where a forgery is established accused may 
be connected therewith by cireumstances,®* evidence 
which has no bearing on the guilt §* or innocence * 
of accused is inadmissible. The records of a former 
proceeding in which the forgery was the subject 
of litigation are admissible in evidence.®* Testi- 
mony is admissible to prove the innuendos and ex- 
planations as alleged in the indictment,’7 and to 
show that a name partially obliterated by wear 
and tear was at the time of the execution of a 
note plainly written upon it.88 Parol evidence can- 
not be given to show that a document is a warrant 


FORGERY 


(§§ 119-121 


for the payment of money if its form shows it to be 
otherwise;8° and where a record in a suit before 
a justice of the peace on the forged instrument has 
been introduced in evidence, a juror in that suit 
cannot bé asked if the genuineness of the signature 
was in issue.®? <A statute providing that a docu- 
ment shall not be introduced in evidence in any 
court without the proper revenue stamps thereon 
does not require a forged check to be so stamped 
before it is admissible in evidence in a criminal 
prosecution therefor.*+ : 

[§ 121] 2. Falsity of Instrument—a. In Gen- 
eral. Testimony of qualified experts that the alleged 
forged instrument was executed by accused is com- 
petent proof that it was not executed by the per- 
son whose name was signed thereto.®? If the forgery 
of a deed is charged, proof that the certificate of 
acknowledgment is forged is allowable.°* Evidence 
of the falsity of the seal to a certificate purporting 
to be under the seal of a court of record is relevant 
to the issue of the forgery of such a certificate, as 
the falsity of the seal raises a strong presumption 
that the signature to the certificate is also false;% 
and proof of the seal by comparison is competent.%® 
Upon the question whether a person signed his 
name as an indorsement of a draft or not, postal 
eards afterward written by such person to aceused, 
asking if such a draft had been received by aceused 
for such person, are admissible.°® Where accused 
admits the signing of some notes, and denies the 
execution of others, his declaration is inadmissible 
unless it is shown that the notes he admitted signing 
were a part of those claimed to be forgeries.%7 
Evidence is admissible to show that the person whose 
name is signed to the instrument did or did not 
sign it.°° In a prosecution for forging a will, the 
declarations of the decedent shortly before and 


71. Peo. v. Meyer, 289. Ill. 184, 81. See Criminal Law §§ 1034-1085. , Wash. 390, 130 P 486. 
124 NE 447. 82. See cases infra this section; [a] Thus on a trial for forging 
72. Hagar v. State, 71 Ga. 164; |and §§ 121-136. a check, a question asked the per- 
Re Abeel, 7 Ont. L. 327, 3 OntWR 85. [a] Incriminating circumstances. |son whose name was forged, if he 
[a] Rebuttal of presumption.— |—(1) In a prosecution. for forging a|would have paid the check if pre- 


This presumption cannot be over- 
come by testimony of defendant that 
his business was large, that he 
handled many notes of the same 
character as those alleged to be 
forged, and that he has no recol- 
lection as to how hke obtained the 
notes in question. Peo. v. Rathbun, 
2h Wend. (Ns Y.).509: 


73. Miller v. State, 51 Ind. 405. 

74, State v. Williams, 66 Iowa 
573, 24 NW pe 

75> \Com.- vi» Kagan; +2). Pay) Dist. 
401, 12 Pa. Co. 618. 

76. Com. v. Parmenter, 5 Pick. 
(Mass.) 279. 

77, Peo. v. Cotton,. 250 Ill. 338, 
95 NE 283; Bland v. Peo.,'4 Ill. 364; 
State v. Willard, 228 Mo. 328, 128 
Sw 749. 

[a] Rule applied.—(1) Where it 
appears that a certain check was 
fraudulently altered, and that, soon 
thereafter, defendant had it in his 
possession and presented it at a 
bank in H county, it will be pre- 
sumed that such alteration was 
made in such county, unless the 


contrary appears. State v. Willard, 
228 Mo. 328, 128 SW 749. (2) That 
the forged mortgage was made and 
acknowledged at a certain place, and 
that defendant, the mortgagee, at- 
tempted to collect it there, will jus- 
tify an inference that the forgery 
was committed at that place. Peo. v. 
Cotton, 250 Ill. 338, 95 NE 283. 

78. McGuire v. State, 37 Ala. 161; 
State v. Poindexter, 23 W. Va. 805. 

hs See Criminal Law §§ 1090- 
111 

aa See Griminal Law §§ 1086- 
1089. 


check, a question as to whether the 
person whose name was signed to 
the check was in the bank upon 
which the check was drawn: after a 
certain time was admissible to show 
the time when the check was _ pre- 
sented. Bolton v. State, 146 Ala. 691, 


40 S 409. (2) A letter written by 
defendant to one jointly indicted 
with him, inclosing a check, was ad- 


missible where the latter had testi- 
fied to having received the letter and 
that the remittance was his share of 
the proceeds of the alleged forgery. 
Davis v. State, (Ga. A.) 103 SE 819. 
(3) In a prosecution for forgery 
consisting of writing a larger 
amount in a check than the maker 
signing it had authorized defendant 
to write, defendant’s indorsement of 
the check was proper evidence. Dun- 
can v. State, (Tex. Cr.) 215 SW 853. 
Acts and declarations of co-con- 
spirators and codefendants see 
Criminal Law §§ 1283-1348. 
Admissions and declarations see 
Criminal Law §§ 1243-1282. 


Confessions see Criminal Law 
§§ 1464-1518. 
Res geste see Criminal Law 


§§ 1114-1121. 
Testimony of accomplices and co- 


defendants see Criminal Law 
§§ 1344-1468. 
83. Holloway v. State, 90 Ark. 


123, 118 SW 256; State v. Frasier, 94 


Or. 90, 180 P 520, 184 P 848. 

84. King v. State, 16 Ala, A. 103, 
75 S 692; Peo. v. De Vore, 271 111. 
27, 110 NE 850; State v. Mitchell, 
127 shia. 3803, S657. 

85. State v. Newman, 34 Mont. 


434, 87 P 462; State v. McBride, 72 


held 
ex- 


sented by a bank or person who 
it legitimately, was properly 
cluded as immaterial. State v. Mc- 
Bride, 72 Wash. 390, 180 P 486. ° 

86. State v. Calkins, 73 Iowa 128, 
34 NW 1777; Perkins v. Peo., 27 Mich. 
386; State v. Henderson, 29 W. Va. 
147, 1—-SE -225; Rex v. Haworth, 4.C. 
& PRP, 264,°19 HCL 502. See also 
Criminal Law §§ 1557, 1558. 

[a] Written testimony, on oath 
given by accused in prior proceed- 
ings, is admissible against him. Rex 
v. Haworth,.4 C. & P. 254, 19 ECL 


pee Reg. v.. Wheater, 2 Lew. C. G. 
87. Daud v. State, 34 Tex, Cr. 460, 
31 SW 376. 
88. Inman v. State, 35 Tex. Cr. 


36, 80 Sw 219. 

g9. Reg. v. Ellis, 4 Cox C, C.- 258. 
See also Criminal Law § 1531. 

90. State v. Thompson, 19 Iowa 


299. 

91. Peo. Vv. Prank, 28 Cal? 50% 
State v. Shields, 112 Iowa 27, 88 
See also Criminal Law 


807. 
State, 40 Tex. Cr. 


1519-1530. 
92. Grooms y. 
See also Criminal 


319, 50 SW 370. 
Law §§ 1532-1556. 


93. Peo. v. Sharp, 53 Mich. 523, 
ne ae 168; Ham v. State, 4 Tex. 


94. Peo. v. Marion, 29 Mich. 31. 

95. Peo. v. Marion, 29 Mich. 31. 

96. State v. Hopkins, 50 Vt. 316. - 

97. Tyler v. Todd, 36 Conn: 218. 
See also Criminal Law §§ 1243-1282. 

98. Ala.—Espalla- v. State, 108 
Ala. 38, 19'S. 82, 


Cal.—Peo. v. Bernard, 21 Cal. A. 
56}, 130m P06 3. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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after its date are admissible to show the truth 
or falsity of the recitals therein.°® Testimony which 
1s a mere expression of opinion is not admissible.t 
Fictitious Parties to Instruments. 
Evidence as to the result of inquiries made for 
persons whose names appear on an instrument is 
admissible to show their nonexistence,? although 
the person making the inquiries may have been un- 
acquainted with the place,? or the search may not 
Likewise evidence is admis- 
sible as to the result of an inspection of the as- 
sessment rolls of the town where such persons 
In the case of a check it 
may be shown that the drawer had no account with 
the bank on which it was drawn,® or was not a 
customer thereof,’ or that no one of that name 
lived at that place who was likely to keep an account 
But a letter from a cashier of a 
bank to whom a note was sent for collection is not 
evidence,® nor is the protest of a notary.!° 


[§ 122] Db. 


have been extensive.* 


were alleged to live.® 


with a banker.® 


Mich.—Peo. v. Sharp, 53 Mich. 523, 
Bon 168. 


. Y.—Peo. v. Parsons, 192 App. 
Div. 841, 183 NYS 100, 
Pa.—Com. v. Grauman, 52 Pa. 


Super. 204. 
Beer en v. State, 14 Tex. 

[a] Thus (1) the persons whose 
names appear as acknowledging offi- 
cer and witnesses may testify that 
they did not sign. Peo. v. Sharp, 53 
Mich, 523, 19 NW 168. (2) On a trial 
for forgery of a deed it is compe- 
tent to receive in evidence the origi- 
nal deed to the parties whose signa- 
tures are forged, with evidence that 
such owners did not sign or author- 
ize the signing of the deed in ques- 
tion, that there were no, other per- 
sons of the same names in the county, 
and that a person whose name was 
signed by mark in the forged deed is 
educated and able to write. Espalla v. 
State, 108 Ala. 38,19 S 82. (3) Onthe 
trial for forgery of the signature to 
a note, a person having the same 
name as that of the maker may 
testify that he knew defendant two 
years prior to the trial, had dealings 
with him then, but had not Seen 
him since, and that the note in ques- 
tion had not been signed by him. 
Com. v. .Grauman, 52 Pa. Super. 204 
(such testimony, although not con- 
clusive against the claim of defend- 
ant, that the signature was the sig- 
nature of another person of the 
same name, becomes very significant 
when followed by evidence of de- 
fendant’s declaration that the maker 
of the note lived on a certain street, 
and by other evidence that the wit- 
ness in question lived on _ that 
street). (4) In a prosecution for 
forging the name of “Manuel Bab- 
tist’”’ to a check, in which it ap- 
peared that no one by that iden- 
tical name existed, evidence was ad- 
missible by one named “Manuel J. 
Baptist” that the signature to the 
check was not his, and specimens of 
his handwriting were also admis- 
sible. Peo. v. Bernard, 21 Cal. A. 
56, 130 P 1068. 

{[b] Death of an apparent party 
to an instrument prior to its date 
may he proved by repute and cir- 
cumstantial evidence. Henderson v. 
State, 14 Tex. 503. i 

{c] Probability of having written 
the instrument.—In a_ prosecution 
for forgery, the alleged forged in- 
strument, being a letter purporting 
to be written by the vendor in a 
contract of sale of land to the ef- 
fect that he could not deliver a deed 
until some details were worked out, 
the court erred in not permitting de- 
fendant to show that such vendor 
was unable to give good title to the 
property, or that any facts existed 
which made it probable that he 
might write a letter such as the one 


FORGERY 


[§ 123] 


Ac- 


in question. Peo. v. Parsons, 192 
App. Div. 841, 183 NYS 100. 
Fictitious parties see infra § 122. 
99.. Corbett v. State, 5 Oh. Cir.-Ct. 
1565) 3) FfOhs -Crns Dec719; “Breck: vy; 
State; 4 Oh. Cir, Ct. 160, 2 Oh. ‘Cir. 
Dec. 477. To same effect State v. 
Ready, 78 N. J. L. 599, 75 A 564, 28 
LRANS 240 [rev 77 N. J. L. 329, 72 A 
445] (antecedent declarations, made 
by the alleged testator, not too re- 
mote from the time the will was 
ekecuted. that he was going to make 
a will devising his property to a 
named person, are competent for the 
purpose of showing that the provi- 
sions of the will alleged to be forged 
are in harmony with his intentions 
as exhibited by his declarations). 
1. Smith v. Holebrook, 2 Root 
(Conn.) 45; Walker v. Logan, 75 Ga. 
759; Wiggins v. State, 1 Lea (Tenn.) 
738; State v. Hopkins, 50 Vt. 316. 
See also Criminal Law §§ 1523-1556. 
2. Ala.—Williams v. ‘State, 126 
Ala. 50, 28 S 632. 
ye eae v. Hahn, 38 La. Ann. 
Mich.—Peo. v. Sharp, 53 Mich. 523, 
19 NW 168. 
Mo.—State v. Stegner, 276 Mo. 427, 


207 SW 826. ! 
We ee ONeS, wl OG' Ne oY 


N. Y.—Peo. 
623, 13 INE 93. 

Tex.—Feeny v. State, 62 Tex. Cr. 
585, 138 SW 135; Fluewellian v. 
State, 59 Tex. Cr. 334, 128 SW 621. 

Eng.—Rex v. King, 5 C. & P. 123, 
24 ECL 485. 

fa] Thus (1) in a trial for forg- 
ing a check of a fictitious firm, the 
state could show that no such firm 
ever existed or was known in the 
county, especially since the check 
purported to be drawn for services 
rendered by accused. Feeny v. State, 
62s TMex. 'Cri* 585) 138) SW 135. (2) 
Where the forged namé is supposed 
to be fictitious, it is proper to call 
police officers and others acquainted 
in the place where the person is 
supposed to live to show that thete 
is no such person. State v. Hahn, 38 


La. Ann. 169. 

Sr Rex vee kine 1516. G Pr 123% 24 
ECL 485. 

4. Peo. v. Sharp, 53 Mich. 523, 
19 NW 168. 

5. Peo. v. Jones, 106 N. Y. 523, 
13 NE 93. 


6. Williams v. State, 126 Ala. 50, 
28 S 632; Maloney v. State, 91 Ark. 
485, 121 SW 728, 134 AmSR 83, 18 
AnnCas 480. 

7, Maloney v. State, 91 Ark. 485, 
121 SW 728, 134 AmSR 83, 18 Ann 
Cas 480. 

8 Reg. v. Ashby, 2 F. & F. 560. 


9. Farrington w State, 10 Oh. 
354. : 

10. Farrington v. State, 10 Oh. 
354. 

11. Com. v. Costello, 119 Mass. 
214, 
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cused has the right to offer testimony to show that - 
the persons who could not be found had departed 
from the community on account of a threat of the 
prosecuting officer to prosecute them for perjury.1? 
Subpenas issued to different counties for persons 
whose names were signed to the forged instrument 
as witnesses, together with the returns, showing that 
the persons could not be found in the counties to 
which the subpenas were sent, were inadmissible 
on the issue as to whether the alleged signers were 
real or fictitious persons.?” 

3. Making of False Instrument. 
crime of forgery is hard to prove, and hence is often 
made out partially by positive evidence, and par- 
tially by circumstantial evidence.?% 
cases the best evidence possible is required.14 Under 
and subject to the rules of competency, materiality, 
and relevancy,’® any evidence tending to show a 
false making of the instrument is admissible to- 
show such fact.1® As circumstances tending to prove 


The 


As in other 


12. Taylor ‘v; State, 50, Tex. Cr. 
381, 97 SW 474 (‘such evidence is 
altogether irrelevant and immaterial 
and highly prejudicial’). 

13. Horn v. State, 68 Tex. Cr. 89, 
150 SW 948; Frye v. State, 66 Tex. 


Cr. 166, 146 SW 199; Com. v. Bar- 
gar, V2) LENS GPa.) site 
igre Reg. v. Harvey, 11 Cox C. C. 
15. See Criminal Law §§ 1034— 
DPELP2y: 
16. See cases infra this note. 
[a] Evidence held admissible.— 


(1) Where defendant in order to se- 
cure advances promised to transfer 
as security mortgages which he said 
he had, and among the mortgages 
afterward transferred was the one 
alleged to be forged, which bore a 
date subsequent to his promise, these 
facts may be shown. Curtis v. State, 
118 Ala. 125, 24 S 111. (2) Where 
defendant had a memorandum book 
in his possession when _ arrested, 
and the forged instrument had been 
written on a leaf torn therefrom, 
and the dates in the book were in 
his handwriting, the dates and 
that part of the book from which 
the leaf had been torn were ad- 
missible.. Koch v. State, 115 Ala. 
99022 (S470. (3) Where a duebill 
has been signed ‘Mr. Daniel Threet,” 
it is competent for Daniel Thweat, 
who lives in the locality, to testify 
that many of his acquaintances pro- 


nounce his name as if spelled 
“Threet.” Gooden v. State, 55 Ala. 
178. (4) On trial for forgery of a 


check given in payment of property 
purchased, testimony by the com- 
plaining witness that he registered 
in a book kept for that purpose a 
name given by defendant at the time 
was admissible. Randolph v. State, 
65 Nebr. 520, 91 NW 356. (5) It is 
competent evidence that defendant, 
meeting the maker of a note which 
he held, informed the maker that he 
needed money, and would sell the 
maker the note, which offer was ac- 
cepted, and later a forged note was 
delivered. State v. Hastings, 86 N. 
Cc. 596. (6) An original entry in a 
record book in the general land 
office showing that the land agency 
firm of which defendant was a mem- 
ber applied for a copy of the original 
title granted to the person whose 
name was subsequently forged to a 
deed is admissible. Rogers v. State, 
fir PTexicA) 608: (7) In a prosecu- 
tion for forgery in inducing the 
making of a false note payable to 
bank of which defendant was vice 
president, testimony of a witness on 
examination of the books of bank, 
that they did not show a credit on 
another note of the person whose 
name was forged payable to bank 
was admissible. Ferguson v. State, 
WO Pex Cri 64 187 Sw. 2c. (8) 
Where, on the trial of an accom- 
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the false making of an instrument, the prosecution 
may show that the bank on ich the check was 
drawn refused payment;!” that accused could not 
be found when it was desired to verify his alleged 
forged order;® that accused had been in the em- 
ploy of the drawer of the alleged forged check;1® 
that accused has practiced imitating the handwrit- 
ing forged ;?° that accused was in possession of the 
instrument on the day of its date and presented it 
in payment for goods;?! that accused, when notified 
to produce the alleged forged instrument, remarked 
that he would not be fool enough to give it up.” 
That two signatures are exactly alike is evidence 
that one was traced or othérwise reproduced from 
the other, or that both were made from still an- 
Evidence of admissions #4 or 


other signature.?% 
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admissible.28 


is relevant.*” 


false statements 2° made by accused in connection 


plice to the forgery of checks, the 
evidence showed that the checks 
were forged by a young woman, 
testimony of a witness that she re- 
membered the circumstances of the 
passing of the checks and remem- 
bered the young woman being in a 
store prior to the passing of the 
checks and that a young man came in 
and talked to her, is admissible, al- 
though witness could not identify the 
man. Warren v. State, 67 Tex. Cr. 
273,149 SW 130. (9) In a prosecution 
for forging a note in the name of a 
fraternal order, which was given toa 
firm from which it had purchased 
regalia, evidence was admissible that 
the treasurer of the lodge drew a 
check, payable to accused or his 
order, for the amount of lodge war- 
rants, and that such check was in- 
dorsed and collected by accused, 
such evidence tending to establish 
guilt. Godard v. State, 100 Ark. 149, 
139 SW 1181. 

[b] Evidence held inadmissible. 
—(1) The question asked the prose- 
ecuting witness on cross-examination 
as to whether defendant and other 
negroes in the neighborhood called 
him by his given name is prop- 
erly excluded. Wright v. State, 138 
Ala. 69, 34 S 1009. (2) The record of 
a mortgage of part of the land cov- 
ered by the discharged mortgage, 
and executed after the filing of the 
discharge, is inadmissible, without 
proof connecting it in some way 
with the transaction in question, as 
the jury might infer that an ab- 
stract similar to the one in evidence, 
was given, or be prejudiced against 


defendant, as having wronged the 
mortgagee. Peo. v. Swetland, 77 
Mich. 53, 48 NW 779. (3) Testi- 


mony as to transactions relating to 
certain debts of defendant, to se- 
cure which the notes were given, 
and as to dealings between defend- 
ant and her husband, requiring the 
execution of the note, is inadmis- 
sible. Peo. v. Weaver, 177 N. Y. 434, 
69 NE 1094 [rev 81 App. Div. 567, 
81 NYS 519]. (4) In a prosecution 
for forging a note in the name of 
a lodge, and giving it to a firm from 
which it had purchased regalia, and 
appropriating the money furnished 
by the lodge to pay therefor to ac- 
cused’s own use, a letter written by 
the firm to a trustee of the lodge, 
at about the time of the maturity 
of the note was admitted in evi- 
dence, which stated that there was 
a misunderstanding somewhere, as 
the goods furnished the lodge were 
not paid for in cash, but that the 
firm held the lodge’s note, which 
was accepted pursuant to a purport- 
ed letter asking that it talfe the 
note, and further stated that the 
firm had received a postal from a 
certain person, stating that he had 
been appointed paymaster for the 
lodge, and that the note should be 
sent to a certain bank, but that ap- 


parently there was no such bank, 
so that the note would be held “es- 
pecially since it appeared that some 
one has been doing some underhand- 
ed work.” It was held that the letter 
was not admissible in evidence, ac- 
cused not having been shown to be 
connected therewith. Godard v. 
State, 100 Ark. 149, 139 SW 1131. 

17. Wesley v. State, .67 Tex. Cr. 
5.07; 150. SW 197. 

18. State v. Prins, 117 Iowa 505, 
91 NW_ 758. 

19. Peo. v. Walker, 140 Cal. 153, 
U3 PAS od 

20. Com. v. Cowan, 4 Pa. Super. 
579; Pennsylvania Co., etc., v. Phila- 
delphia, ete., R. Co., 11°Pa., Co. 482. 

21. State v. Outs, 30 La. Ann. 
1155; 

22. Grooms v. State, 40 Tex. Cr. 
319,50: SW: 370: 

23. Stitzel v. Miller, 250 Ill. 72, 
95 NE 53, 34 LRANS 1004, AnnCas 
1912B 412, 

24. State v. Spiker, 131 Iowa 194, 
108 NW 233. See also Criminal Law 
§§ 12438-1282. 


25. Ala.—Gardner v. State, 96 
Ala, 12, 11 S402. 
Ark.—Godard v. State, 100 Ark. 


149, 139° SW. 1f3t. 

Ga.—Lascelles v. State, 90 Ga. 347, 
16 SE 945, 35 AmSR 216. 

Iowa.—State v. Calkins, 
128, 34 NW 777. 

‘ pee SO v. Norris, 9 Montg. Co. 

43. 

fa] Thus, in a prosecution for 
forging a note in the name of a 
lodge, and giving it to a firm from 
which the lodge had purchased re- 
galia, where the state introduced let- 
ters written to the firm, purporting to 
have been written by another, but 
in fact written by accused, one of 
which stated that the lodge was 
pressed for money, and asking that 
a note be accepted for regalia, the 
letters were admissible for the pur- 
pose of showing that accused forged 
the note and delivered it to the firm. 
Godard v. State, 100 Ark. 149, 139 
Sw 1131. ; 

26. Kirby v. State, 203 Ala. 473, 
83 S 416; Peo. v. Baker, 100 Cal. 
188, 34 P 649, 388 AmSR 276; Womble 
v. State, 107 Ga. 666, 83 SE 630; 
Devere v. State, 5 Oh. Cir. Ct. 509, 
3 Oh, Cir. Dec. 249; Preston v. State, 
40 Tex. Cr. 72, 48 SW 581. See also 
Criminal Law §§ 1114-1121. 

QTipPeovapenillips® 70nCakwG laa 
P 493; Peo. v. Sharp, 53 Mich, 528, 
19 NW 168; State v. Pyscher, 179 
Mo. 140, 77 SW 836. 

la] Indebtedness of prosecutor to 
defendant.—In a -prosecution for 
forging a deed, evidence is properly 
excluded which shows the grantor’s 
indebtedness to defendant, although 
a state’s witness has testified to 
defendant’s statement that he had 
loaned the grantor money, and did 
not have a scratch of a pen to show 
for it. State v. Pyscher, 179 Mo. 140, 
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with the instrument is admissible, as is evidence of 
all transactions connected with the forgery showing 
a connected plan of fraud,?® and evidence tending 
to show a benefit to’ be gained by accused.?? 
common purpose or conspiracy of accused is shown, 
the acts and declarations of any one of them is 
Accused’s 
forged instruments may be shown,?® if they are in 
evidence,*® and his connection with them is shown 
to be culpable,?! ‘and the fact that accused yields 
up the advantage gained by the false instrument 
Evidence that accused knew the party 
whose name was forged to be a man of means is 
not admissible.** 

Accused may show in his defense any matters 
which are relevant to the issues,?* but immaterial 


If a 


connection with other 


77 SW 836. 

28. Peo. v. Bassford, 3 N. Y. Cr. 
big See also Criminal Law §§ 1283— 
L ° 

29. Ala.—Williams v. State, 126 
Ala.'50, 28 °S 632. 

Kan.—State v. Chance, 82 Kan. 


388, 108 P 789, 27 LRANS 1003, 20 
AnnCas 164. 
101 Ky. £56, 


Ky.—Barnes v. Com., 
41 SW 772, 19 KyL 803. 
Mass.—Com. v. Russell, 156 Mass. 
pM. 30 NE 763. 
Y.—Peo. v. De Kroyft, 49 Hun 
Th a NYS 692; Peo. v. Bassford, 3 N. 


Wis Crei2 29. 
68: Tex. Cr 


Tex.—Horn v. State, 
89, 150 SW 948. 
rece also Criminal Law §&§ ‘1138— 

[a] Thus a bank cashier is prop- 
erly permitted to testify that the 
altered voucher relied on as a for- 
gery had been paid by the bank, and 
that defendant had presented other 
similar vouchers for payment, al- 
though he was unable positively to 
state that he had presented the 
check in question. Horn v. State, 68 
Tex. Cr.. 89, 150 SW 948, 

30. Anson v. Peo., 148 Ill. 494, 35 
NE 145; State v. Saunders, 68 Iowa 
370, 27 NW 455; Reg. v. Cooke, 8 C. 
& P. 586, 34 ECL 903. But see Reg. 
Vv. Brown, 2. & FB. 559. 

$l. Peo, Vv. Bird, 124 Cals 32, 66 
P 6389; State v. Lowry, 42 W. Va. 
205, 24 SE 561. 

[al Thus evidence that long after 
defendant’s arrest a blank check 
was found in a desk said to be the 
one occupied by him, which check 
appeared to have been signed by 
the same name as the forged check, 
is incompetent, in the absence of evi- 
dence connecting defendant with the 
desk or the check. Peo. v. Bird, 124 
Cal. 32,,56 P 689; 

32. Burdge vy. State, 53 Oh. St. 
512, 42 NE 594. 

33. Peo. v. Lapique, 136 Cal, 593, 
69 P 226 [rev 6 Cal. Unrep. Cas. 830. 
67. p Re a4] 

34. Bas cases infra this note. 

[a] Evidence held admissible.— 
(1) The state having shown that ae- 
fendant had filled out a note after it 
was indorsed in blank for a larger 
sum than he promised, an affidavit 
filed by the indorser in a civil ac- 
tion against him stating his defense 
is admissible in behalf of defendant. 
State v. Pratt, 19 Del. 264, 51 A 604. 
(2) Where it is shown that the deed 
in question was a part of a double 
blank, defendant should be  per- 
mitted to prove that the other part 
of the blank was genuine. Peo. v. 
Parker, 67 Mich. 222,:34 NW 720, 
11 AmSR 578. (3) Where on a trial 
for forging auditor’s warrants be- 
sides proof of the handwriting of 
the prisoner, there was no positive 
proof of the forged warrant having 
been seen in the possession of or 
uttered by the prisoner, and the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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facts will be excluded.*® 

[§ 124] 4. Alteration of Existing Instrument. 
Under and subject to the rules of competency, ma- 
teriality, and relevancy,*® any evidence tending to 
show a false or fraudulent alteration of the instru- 
ment is admissible to show such fact.27 A conversa- 
tion had with accused about the time it was charged 
that the alteration was made, in which he stated that 
he was then under arrest on account of some trans- 
action in which he was short a certain amount of 
money for which settlement had been demanded, is 
admissible.°& Likewise the chemical effect of a 
powder ‘in the possession of accused is admissible 
where the alteration is by erasure.2® Evidence of 
matters exp alge his motive in making an altera- 
tion is admissible.4#° Where an alteration of a set- 
tled book account has been made by including a 
claim which accrued afterward, the existence of 
such a claim may be shown,*! although no entry 
thereof has been made.4?, Where a note, alleged to 
have been raised, was paid by the maker, he may 
show that he thought it was another note he was 
paying, and that accused had no claim against him 
for the larger amount.*® A copy of a chattel mort- 
gage certified by the city clerk has no probative 
force as to the issue whether a clause was a part 
of the instrument when executed;44 and the testi- 
mony of a witness who was not near enough to 
have seen what took place at the time of the execu- 
tion of the instrument is properly excluded.‘® 

[§ 125] 5. Uttering of Instrument. Under and 
subject to the rules of competency, materiality, and 
relevancy,*® any evidence tending to show the utter- 
ing of the forged instrument is admissible to show 
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;ments of accused, tending to prove uttering, are ad- 
missible;#* also matters which show a motive for 
uttering.*® The record of a suit upon the forged 
sustrument is admissible to show uttering.®° To 
prove the uttering of a forged receipt, the note 
which purports to have been paid by money for 
which such receipt was given,®! and a deposition 
by accused in a chancery suit as to the genuineness 
of such receipt is competent evidence.5? However, 
the fact that accused was much interested in an 
account of a forgery by another person is not sig- 
nificant ;>* nor is the record of a suit to enjoin 
the escheating of land sold to satisfy a judgment 
obtained on a forged note. Where the maker of 
notes has testified that all notes prior to the date 
of the forged one had been entered by his clerk, 
and accused had testified that there were other notes 
relating to confidential transactions which had not 
been so entered, the maker may introduce evidence 
to show that all of these latter notes have been 
paid.®5 

[§ 126] 6. Having Possession of False Instru- 
ment. Possession, by the wife of accused, of bank 
notes apparently cut for the purpose of making 
alterations similar to those made in a note found 
on accused is not, without evidence of concert be- 
tween them, competent evidence against accused on 
an indictment for having such altered note with 
intent to pass it.°¢ 

[§ 127] 7. Disposing of and Putting Away 
Forged Bank Notes. On an indictment for dispos- 
ing of and putting away a forged bank note, know- 
ing it to be forged, the prosecutor may show that 
other forged notes have been uttered by accused, 


such fact.47 Conversations, assertions, and state- | in order to prove his knowledge of the forgery.5? 
state proved that he was the clerk |dorsement is first proved to have 41. Barnum v,. State, 15 Oh. 717, 
of the auditor, had custody of his | been genuine. Com. v. Miller, -3|45 AmD 601. 

books, free access at all times to}Cush. (Mass.) 243. (3) Where the 42. Barnum v. State, 15 Oh. 717, 
the registry, and that the forged |state has introduced evidence show-!45 AmD 601. 

warrants in all material respects |ing that defendant had forged the 43. Surles v. State, 89 Ga. 167, 
corresponded with the genuine ones | note and given it to an accomplice, |15 SE 388. 

in the register, the prisoner should |it is not a proper matter of defense 44. State v. Adamson, 43 Minn. 
‘be permitted to offer testimony that |to show that such accomplice fre-|196, 45 NW 152. 

the registry was not always or sen-|quently met another person at de- 45. State v. Donovan, 75 Vt. 308, 
erally in his custody, but was care- |fendant’s house. Devere v. State, 5/55 A 611. Eee 

lessty thrown about the office, ac- | Oh. Cir. Ct. 509, 3 Oh. Cir. Dec, 249. 46. See Criminal Law §§ 1034— 
cessible to all who might casvally | (4) Where defendant represented to | 1112. : 

enter, and often with the office in the |the person to whom he uttered a 47. See cases infra this section. 
care of a single servant for a con-|forged instrument that the maker [a] Thus (1) it may be shown 


siderable time. Pagaud v. State, 13 
Miss. 491. (4) Where the verson 
whose name was signed to a note 
dated April 16 was at that time con- 
fined to his bed, having given up 
hopes of recovery on April 13, and 
having died on April 20, it is com- 
petent for the prisoner to _ prove 
that on April 18 he stated that he 
had signed the note. 
leven ay Parkes Cr sGNai sed6. (5) 
In a prosecution for forging a note 
payable in lumber, given for the 
price of an organ, by changing the 
provision specifying the width of 
the jumber to be delivered, it is com- 
petent for defendant to show the 
usual price of the kind of organ 
sold, and the value of the lumber 
delivered. State v. Donovan; 75 Vt. 
308, 55 A 611.. 

35. See cases infra this note. 

[a] Evidence held inadmissible. 
—(1) Where it appeared that the 
consideration for a forged instru- 
ment kad been paid by check; and 
that the maker generally destroyed 
his checks, it was not error to over- 
rule a question as to why he de- 
stroyed them. State v. Olds, 106 
Iowa 110, 76 NW 644. (2) Where 
the supposed maker of a forged 
promissory note testified that he had 
never given any one his name in 
blank, testimony is not admissible 
_ that witness once saw a blank paper 
filled up, having such maker’s name 
{ndorsed upon it, unless such _ in- 


Peo. v. Blake-" 


lived at Cross Roads, it was not er- 
ror to exclude testimony to show 
that a letter addressed to such 
maker was received at Red Lion, a 
post office three miles from Cross 
Roads, where defendant did not offer 
to show thet the letter was actually 
received, or that the maker was ever 
seen there. Com. v. Norris, 9 Montg. 
Co. (Pa.) 143. (5) Where, in a prose- 
eution for forging a note payable in 
lumber, the maker testified that at 
the time of executing the note there 
was no conversation as to the price 
of the lumber, it was not error to 
refuse to permit a question as to 
whether the maker did not guarantee 
that the lumber was worth five dol- 
lars per thousand. State v. Donovan, 
(eV SUS pe Doe AN Oil’. 


36. See Criminal Law §§ 1034- 
1112. 

87. See cases infra this section. 
[a] Thus where accused was 


charged with altering an assignment 
of a mortgage, evidence is incompe- 
tent that he had applied for a loan on 
the land covered by such mortgage, 
which was declined until an exami- 
nation could be made of the record 
with respect to the title. State v. 
Clark, 23 N. H. 429. 


38. Haupt v. State, 108 Ga. 53, 34 
SP 313, 75 AmSR 19: 

39. Peo. v. Brotherton, 47 Cal. 
388. 


49. State v. Van Auken, 98 Iowa 
674, 68 NW 454. 


that accused claimed title to land 
through a different instrument from 
the one forged, before the utttering 


of it, and was informed that no 
such document was in_ existence. 
WieStOLVe EStates 2.20) Nema melaneeonas 


(2) In a prosecution for uttering a 
forged note, evidence is admissible 
to show that the note had been 
originally a part of an order for 
goods, and had been severed from 
the other portion, whereby the non- 


negotiable instrument was changed 
into a negotiable note. State v. Mit- 
CON, vot Mont. 366; 196" Pe 920,00 tan 
AmSR 7382. 

48. Sands v. Com., 20 Gratt. (61 
Va.) 800; Reg. v. Nisbett, 6 Cox C. 
(Oy SAD 

49. Peo. v. Swetland, 77 Mich. 53, 


43 NW_779. 


50. Sands v. Com., 20 Gratt. (61 
Va.) 800. 
51. State v. Henderson, 29 W. Va. 


147, 1 SE 225. 


52, State v. Henderson, 29 W. Va. 
aie Tash 225: 

53. Huntly v. State, (Tex. Cr.) 
34 SW 948. 

54. Sands v. Com., 20 Gratt. (61 
Va.) 800 

55;1Com, Sv.. Miller; 73 ~ Cush, 
(Mass.) 243. 

56. Peo. v. Thomas, 3 Abb. Dee. 
CNROYS) =e bilies: Parker: 256: 


57.) Rex Vv. Wylie, t BB & Po NR 
92, 127 Reprint -393. See also Crimi- 
nal Law §&§ 1132-1201. 
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tained by accused, the disposition 


- 58. Denson v. State, 122 Ala. 100, 
26 S- 119; Bartlett v. State, 8 Ala. 
sX. 248,, 62 S 320; Hurst v. State, 1 
Ala, A. 235, 56 S 18. See also Crimi- 
‘nal Law § 42 set seq; and cases 
infra this section. 

“Intent to defraud often suffi- 
ciently appears from the circum- 
‘stances of the transaction, where its 
immediate and necessary effect is to 
‘defraud; but there are many cases 
of the, false making of instruments 
which have no such necessary effect, 
and in which the fraudulent inten- 
tion must be proved by, other aire 
collateral circumstances.” Com. v. 
Russell, 156 Mass. 196, 30 NE 763 


{quot Lingafelter v. State, 28 Oh. 
Cirs ICt. 800]. 
59. Ala.—Koch vy. State, 115 Ala, 
22 S 471; Butler v. State, 22 Ala. 
43: Hurst v. State, 1 Ala. A, 235, 
56 SS: 18. 

Ark.—Snow v. State, 85 Ark. 203, 
107 SW. 980, 122 AmSR 23. 

Cal.—Peo. v. Phillips, 70 Cal. 61, 
11 P 493. 

Colo.—Peo. v. McDonald, 53 Colo. 
265; 125 PB 114. 

Del.—State v. Thomas, 29 Del. 195, 
97 A 869; State v. Anderson, 24 Del. 
1385, 74 A 1097. 

D. C.—Dowling v. U. S., 41 App. 
dds U.S. Vv. Brooks,--10) Da Co 35 

Ga. —Timmons vy. State, 80 Ga. 216, 
4 SE 766. 

Hawaii.—Rex v. Mahukaliilii, 5 
Hawaii 96. 


1ll.— Parker v. Peo., 97 Ill. 32. 

Kan.—State v. Stickler, 90 Kan. 
783, 186 P 329. 

Mass.—Com, v. Segee, 218 Mass. 


HOw 106 NE 178°, Com. ov. Starr, a4 
Allen 301. 

Mich.—Peo. v. Tollefson, 145 Mich. 
444, 108 NW 1751; Peo. v. Swetland, 


G7 Mich. 53, 43 NW 779; Peo. v. Van 


Alstine, 57 Mich. 69, 23 NW 594; 
Peo. v. Marion, 29 Mich. 31. 
Mo.—State v. Witherspoon, 231 


Mo. 706, 133 SW 323. 


Mont.—State v. Mitton, 37 Mont. 
208, 96 P 926. 

N. J.—West v. State, 22 N. J. L. 
212. 

N.. Y.—Peo. v. Gaffey, 182 N. Y. 


257, 74 NE 836 [rev 98 App. Div. 
461, 90 NYS 706]; Peo. v. Bassford, 
ISIN. YS Cr. /2198 Caffs 102; N.Y.) 647 
mem]. 

’ Oh.—Burdge v. State, 53 Oh. St. 
512, 42 NE 594; Lingafelter v. State, 
AO) NaC On G com Os We EU 

Pa.—Com. v. Norris, 9 Montg. Co. 
143. 

Tex.—Dreeben vy. State, 71 Tex. 
Gr.) 841, 7162. SW-,5601;. ‘Mrancis.. v. 
State, 7 Tex, A. 501, 

Vt.—State v. Williams, 27 Vt. 724; 
EAs v. Morton, 27 Vt. 310, 65 AmD 


Va.—Hansel v. Com., 118 Va. 803, 


88 SE 166; Finn v. Com., 5 Rand. 
(26 Va.) 701. 
Wash.—State Vv. Hatfield, 65 


Wash. 550, 118 P 735, AnnCas1913B 
895. 
29 


W. Va.—State v. 
Wisse V a. 2147, 1 SE 

Wis. -_Kurowski Wa State, 143 Wis. 
210, 126 NW 546. 

See also Criminal Law §§ 1034- 
1085, 1114-1121. 


Henderson, 


8. Intent to Defraud. 
state of the mind, not susceptible of direct or posi- 
tive proof, but arrived at by inferences to be drawn 
from the conduct of the person and the lhght of the 
surrounding facts and circumstances,°® evidence of 
such of the surrounding circumstances as have a 
bearing upon the question of fraud is pertinent and 
relevant.©® Acts of deception, declarations, and mis- 
statements in connection with the false instrument 
or the uttering thereof are admissible;®° as is also 
evidence of a scheme to defraud.*! 
made by accused 


FORGERY 


Intent being a 


The benefit ob- 


[a] Accessibility of seal of S63 
titious abstract company.—On 
trial for uttering a forged deed it 
is proper to admit in evidence a 
seal purporting to belong to a fic- 
titious abstract company found inan 
office which had been occupied by 
accused and others two months or 
more prior to the commission of the 
offense. State v. Hatfield, 65 Wash. 
550, 118 .P (735, AnnCast913B” 895 
(“The possession of the seal was a 
circumstance tending to show a 
probable design to use it. ... The 
fact that such an instrument may 
be used for lawful purposes, and 
that it was not recently in the ap- 
pellant’s possession, goes to the 
weight, and not to the admissibil- 
ity, of the evidence. It is apparent 
that the seal could be used in fab- 
ricating evidence as to land titles’). 

60. Ala.—Butler v. State, 22 Ala. 
43% Hurst iivaustate,, 2d vAlasy A.izoo, 

sl 


56 3 

hea C.—Dowling v. U. S., 41 App. 
1 

Fla.—Wooldridge v. State, 49 Fla. 
13:7 5..33)Si3; 

Iowa.—State v. Williams, 66 Iowa 
573, 24 NW 52. 

Mont.—State v. Mitton, 387 Mont. 
366, 96. P 926, 127 AmSR. 732. 

Tex.—Fry v. State, (Cr.) 215 SW 
560 [quot Cyc]; Burks v. State, 24 
Tex. A. 326, 6 SW 300; Hennessy v. 
State, 23 .Tex. A, 340,,5 SW, 215, 

Vt.—State v. Williams, 27 Vt. 724. 

Va.—Chahoon v. Com., 20 Gratt. 
(61 Va.) 733. 

See also Criminal Law §8$§ aids 
1121, 1248-1282, 1464-1518. 

[al] Thus qd) the omission of a 
duty of the county superintendent 
of public instruction to post a 
school warrant in a warrant reg- 
istry book is competent evidence of 
a fraudulent intent cn his part on 
the trial of the latter for the for- 
gery of a school warrant, and the 
registry: book may be introduced to 
show such omission. Wooldridge v. 
State, 49 Ria, 137, 38: Si 3.. (2) "To 
show intent of one charged with for- 
gery in placing his employer’s in- 
dorsement on a check drawn in 
favor of the latter in payment of a 
bill, evidence is competent that ac- 
cused credited the drawer on the 
employer’s book with less than the 
amount of the check, and changed 
the bill by reducing the price of the 
goods billed. Dowling v. U. S., 41 
(ADD smi Gp gel (3) In a prose- 
cution for uttering a forged note, 
evidence as to the circumstances of 
the transfer by defendant is ad- 
missible, as part of the history of 
the transaction, and as tending to 
show the intent with which de- 
fendant acted, State v. Mitton, 37 
Mont. 366, 96 P 926, 127 AmSR 730) 

[b] Evidence that accused falsely 
represented himself to be the payee 
of the ncte is a circumstance tend- 
ing to impeach the good faith of 
the transaction and to justify the 
inference that he knew that the 
name of one of the makers was 
forged. State v. Williams, 66 Iowa 
573, 24 NW 52. 

{[c] Subsequent redemption and 
destruction of paper. — Evidence of 
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of proceeds derived from the uttering of the forged 
instrument,°* or the injury occasioned to the person 
to whom the instrument was passed,°* may be shown. 
The uttering of the note charged to be forged is 
admissible to show the intent with which it was 
written ;®> but it would seem that the act claimed 
to be a forgery must in some sense be established 
before such evidence will be admitted.® 
indorsement .of fictitious paper is also admissible 
to show his intent to defraud by means of such 
writing,®? although the indorsement is not set forth 
in the indictment.*§ 


Acecused’s 


the redemption and destruction of 
the forged instrument by defendant 
after he was accu of its forgery 
is admissible. Riley v. State, (Tex. 
Cr.) 44 SW 498. 

61. Snow v. State, 85 Ark. 203, 
107 SW 980, 122 AmSR 23; Peo. v. 
Campbell, 160 Mich. 108, 125 NW 42, 
136 AmSR 417, 34 LRANS 58; Peo. 
v. Weaver, 177_N. Y. 434, 69 NE 1094 
[rev 81 App. Div. 567, 81 NYS 519]; 
Fry'v. State, (Tex. Cr.) 215 SW 560, 
562 [quot Cyc]: State v. Morton, 27 
Vt.’ 310, 65 AmD 201. 

[a] Rule applied.—(1) In a prose- 
cution for forging a deed, evidence 
that the forgery was a link in a 
chain which would have made out a 
paper title to the land in question 
in defendant was admissible to show 
criminal intent. Snow v. State, 85 
Ark. 203, 107 SW 980, 122 AmSR 
23. (2) In a prosecution of a loen 
agent for forgery in signing the 
name of a purported borrower to a 
note for a loan, the payee in the note 
may testify that the amount given 
to defendant for the loan has never 
been returned to her. Peo. v. Camp- 
bell, 160 Mich. 108, 125 NW 42, 136 
AmSR 417, 34 LRANS 58. 

62. Murphy v. State, 118 Ala. 137, 
23,8: 01930 U.S) v.G Brooks, 21-0 Wsacos 
315; Anson v. Peo., 148 Ill, 494, 35 
NE 145; Fry v State, (Tex. Cr.) 215 
SW 560, 562 [quot Cyc]; Preston v. 
State, 40 Tex. Cr. 72; 48 SW 581. 

[a] Thus in a prosecution for for- 
gery of a bill of lading, evidence 
that accused took the instrument to 
a person and drew a draft payable 
to him against the purported con- 
signee with the bill of lading at- 
tached, and obtained money there- 
for, was admissible to show ac- 
cused’s fraudulent intent and that 
he had executed the false instru- 
ment:to obtain money on it. Fischl 
v. State,:54.Tex. Cr; 55, 
410. 
wet Dowling v. U. S., 41 App. (D. 


C.) 
64, Vi ok hillipsias(Calo)in- Smee 

Bs 
WenColos 


65. Colo.—Cohen v. Peo., 
Zita wyok ee SD. 
D. C.—U. S. v. Brooks, 10 D. Cc. 


Peo. 


315. 

Ga.—Berrisford v. State, 66 Ga. 
53; Hoskins v. State, 11 Ga. $2. 

Ill.—Fox v. Peo., 95 Ill. 71. 

Kan,.—State v. Cooper, 83 Kan 
385,111. Py 3428, 

La.—State v. Outs, 30 La. Ann. 
1155. 

Mont.—State v. Mitten, 36 Mont. 
376, 92: P 969. 

66. Luttrell v. State, 85 Tenn. 


232, 1 SW 886, 4 AmSR 760 (“The 
forgery not béing in any sense es- 
tablished, and there being no count 
in the indictment against the de- 
fendant for passing or offering to 
pass a forged paper, it was error 
to admit proof that defendant did 
sell and transfer the paper alleged 
to have been forged’). 

Necessity of forged instrument see 
supra § 51. 

67... U.. 4S: Nv. Péacock, 27 BR. Cas: 
No.).16,019,, 1° Cranch.C) CG." 215. 

68. .U. S: v. Peacock, 27 F. Cas: 
Nos 67009" d Granch CG." Co odie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 128-129] 


Other acts or similar offenses. 


fail to restrict such evidence to 


State v. Swank, (Or.) 195 P 
See also cases infra this sec- 
tion. 


70. Peo, v. Dickie, 62 Hun 400, 
17 NYS 51. See also Criminal Law 
§§ 1113-1121; Morris v. State, 16 
Miss. 762 (on a trial of a party 
for forging a bank note of the 
bank of the State of North Caro- 
lina, the circuit court permitted evi- 
dence to go to the jury of a sup- 
posed attempt by defendant, three 
years rreviously to the trial and 
the finding of the indictment, to ut- 
ter some forged bank notes of the 
Northern Bank of Kentucky. It was 
held that the evidence was mani- 
festly illegal and had a strong ten- 
dency to prejudice the minds of 
the jury against defendant). 

71. U. S.—vU. S. v. Doebler, 25 F. 
Was. No. 14,977, Baldw. 519% U-S-.v- 
Roudenbush, 27 KF. Cas. No. 16,198, 
Baldw. 514; U. S. v. Hinman, 26 EK. 
Cas. No. 14,977, Baldw. 519; U. S. v. 
Noble, 27 F. Cas. No. 15,895, 5 Cranch 
(Or ROZPAGT (lbs 


69. 
168. 


Ala.—MecDonald vy. State, 81 Ala. 
279, 2 S 829, 60 AmR 158; Mana- 
way v. State, 44 Ala. 375; Johnson v. 
State, 35 Ala. 370. 

Cal.—Peo. v. Bibby, 91 Cal. 470, 
27 P 781; Peo, v. Bird, 124 Cal. 32, 
Dogs 46397 VECO) IVs Frank, 28. Cal. fb 0%: 


Ill.— Anson v. Peo., 148 Ill. 494, 35 


NE 145; Cross v. Peo., 47 Ill. 152, 95 
AmD 474; Steele v. Peo., 45 Ill. 152. 
Ind.—Robinson v. State, 66 Ind. 


331; Harding v. State, 54 Ind. 359. 
Towa. —State v. Saunders, 68 Iowa 


370, 27 NW 455. 

Kan. —State v. Cooper, 83 Kan. 
385, 386, 111 P 428 [cit Cyc]. 

Me.—State v. McAllister, 24 Me. 
139. 

Md.—Bell v. State, 57 Md. 108; 


Bishop v. State, 55 Md. 138; Bloomer 
v. State, 48 Md. 521. 
Mass.—Com. v. Russell, 156 Mass. 
196, 30 NE 763; Com. v. White, 145 
Mass. 392, 14 NE 611; Com. v. Hall, 
97 Mass. 570; Com. v. Price, 10 Gray 
472, 71 AmD 668; Com. v. Bigelow, 
8 Metc. 235; Com, v. Stone, 4 Mete. 
48: Com. v. Percival, Thach. Cr. 293; 
Com. v. Woodbury, Thach. Cr. 47. 
Mich.—Peo. v. Kemp, 76 Mich. 410, 
438 NW 439; Carver v. Peo., 39 Mich. 


786. 

Minn.—State v. Lucken, 129 “Minn. 
402, 152 NW 769; State v. Rose, 70 
Minn. 408, 73 NW 177. 


Mo.—State v. Hodges, 144 Mo. 50, 
45 SW 1093. 

N. J.—State v.. Van.Houten, 3 N. 
J. L. 248, 4 AmD 407. 

N. Y.—Peo. v. Everhardt, 104 N. 
Y. 591, 11 NE 62, 2, Silv. A. 506, 6 
N. Y. Cr. 231, 26 NYWklyDig 11; 
Peo. v. De Kroyft, 49 Hun 71, 1 NYS 
692; Peo. v. De Graff, 1 Wheel, Cr. 
208. 

Oh.—Lindsey v. State, 38 Oh. St. 
507; Lingafelter v. State, 28 OneCir: 
Ct. 800; Devere v. State, 5 Oh. Cir. 
Ce 509, 3 Oh, Cir. Dec. 249, 


Previous criminal 
acts as part of the connected or continuous trans- 
action on the part of accused are admissible as 
showing his fraudulent intent;®® but evidence of 
other criminal acts by accused, not immediately con- 
nected with the forgery, cannot be given.’° 
dence of the making, uttering, or possession of other 
instruments is admissible to show guilty intent;* 
but while there is some authority to the contrary, 72 
the better view is that they must be produced,7? or 
their absence satisfactorily accounted for,’4 and 
shown to have been forgeries,*® and accused’s culp- 
able connection therewith established;7° otherwise 
the admission of such evidence is reversible error.”7 
Evidence of this character is admissible only for 
the purpose of showing intent;7§ and it has been 
held that it is reversible error for the court to 


‘ tering, 
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intent.79 
corpus delicti.8° 


Evi- 


[§ 129] 9. 


thereof.§4 


proof of guilty 


S. C.—State v. Houston, 17 S. C. 
L. 300; State v. Williams, 31 S. C. 
L. 418, 45 AmD 741. 

Tenn.—Foute v. State, 15 Lea 712; 
Garner v. State, 5 Lea 213. 

Tex.—Dreeben v. State, 71- Tex. 
Cr. 341, 162 SW 501; Leslie v. State, 
(Cr.) 47 SW 3867; Hennessy v. State, 
23 Tex. A, 340,.5 SW 2153) Heard v. 


State, 9 Tex. A. 1; Ham vy. State, 4 
TNexnvAs i645: 

Va.—Hendrick v. Com., 5 Leigh 
(32. Va.) 707; Martin’  v. Com., 2 


Leigh (29 Va.) 1745; 
5 Rand. (26 Va.) 701. 
Eng.—Rex v. Whiley, R. & R. 90. 
Can.—Reg. v. Bent, 10 Ont. 557. 
fone also Criminal Law §§ 1132- 
“Tt is an established exception to 
the rule forbidding proof of col- 
lateral facts, that, in prosecutions 
for forgery and for uttering forged 
paper, proof is admissible, in order 
to show an intent to defraud by the 
forgery, and also to show knowledge 
on the part of the accused with 
reference to the particular docu- 
ment which he is charged with ut- 
that at or near the time of 
committing the alleged offence he 
had passed or had in his possession 
other similar forged documents. ... 
The admission of such evidence is 
necessary, because guilty knowl- 
edge is a fact not susceptible of 
proof by direct evidence, and can 
rarely be shown by explicit admis- 
sions, but only by acts and conduct.” 
Com. v. Russell, 156 Mass. 196, 30 
NE 763 [quot Lingafelter v. State, 

28 Oh. Cir. Ct. 800, 806]. 

[a] Admissions of other for- 
geries.—Upon the trial of an indict- 
ment for forgery of the name of a 
person as indorser on a promissory 
note, evidence of admissions by ac- 
cused of forgeries of the name of 
another person on other notes is in- 
admissible for the purpose of show- 
ing criminal intent. Peo. v. Corbin, 
BOtuNe Vaio Oo moeA mR e427. 

[b] Effect of acquittal of former 
offense.—(1) An acquittal under an 
indictment for forging or uttering 
a particular forged paper will not 
preclude the state from proving the 
fact of the possession or uttering 
of such forged paper in another 
prosecution against the same party 
for a crime of the same character. 
U. S. v. Randenbush, 8 Pet. (U. S.) 
288, 8 L. ed. 948; Peo. v. Frank, 28 
Galiesb077, McCartney v. State, 3 Ind. 
353, 56 ‘AmD 510; Bell v.. State, 57 
Md. 108; State v. Robinson, 16 N. J. 
Tis 507: State va Houston, 17. Sa C. 
L. 300, 303. (2) “It does not follow, 
that because a man is acquitted, he 
is innocent: the legal consequence 
is, that he cannot be tried again. 
But still he may have been guilty, 
and this guilt may be shown in a 
collateral matter.” State v. Hous- 
ton, supra. (3) The admission of 
such evidence, it has been said, does 


Pin V..com, 


Rebuttal by defendant. 
should be allowed to offer evidence explaining and 
rebutting the facts which evidence his apparent 
fraudulent intent.®! 

Efficacy of Instrument to Defraud. 
Since the instrument must possess the efficacy of 
defrauding,®? evidence tending to show that it could 
defraud someone is admissible.§* 
name was forged may testify that he had money in 
the bank on which the check was drawn at the date 
In order to show that an apparent 
grantor had title to the land, it is proper to admit 
evidence of the record of a deed of the land to him, 
and the testimony of the register of deeds showing 
that a careful examination of the records fails to 
show any subsequent transfer except the alleged 
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It is of course inadmissible to prove the 


Defendant of course 


The person whose 


not put defendant in jeopardy again 
for the same offense, and does not 
contradict the record of acquittal: 
State v. Robinson, 16 N. J. L. 507. ° 

72. Jackson v. State, 81 Tex. Cr. 
51, 193 SW 304; Martin v. Com., 2 
Leigh (29 Va.) 745, 

73." Kox v. Peo., 95 Til. 71; State 
yee UneE 68 Iowa 370, 27 NW 

74 State v. Saunders, 68 Iowa 
370, 27 NW 455. 

75.) ) Hoxevi Peo, (95 Tilevwis State 
Vv. Prins; 113 Iowa 72, 84 NW 980; 
State v. Saunders, 68 Iowa 370, 27 


NW 455; Peo. v. Altman, 147 N. Y. 
473, 42 NE 180. 

76. State v. Lowry, 42 W. Va. 
205, 24 SE 561. : 

77. Peo, v. Whiteman, 114 Cal. 


338, 46 P 99; State v. Rose, 70 Minn. 
403, 73 NW 177: Peo. v. Altman, 147 
N. Y. 473, 42 NE 180 [rev 86 Hun 
568, 33 NYS 905]; State v. Lowry, 42 
W.Va. 205, 24 SE 561. Contra 
Barnes v. Com., 101 Ky. 556, 41 SW. 
W122 19 Ky 803. 

78. Taylor v. State, 47 Tex. Cr. 
101, 81 Sw 933; Burks v, State, 24 
Tex, A. 326, 6 SW 300. 


79. Burks v. State, 24 Tex. A. 
326, 6 SW 300. 

80. Costelo v. Crowell, 139 Mass. 
588, 2 NE 698. 

81. Rickman y. State, 135 Ark. 
298, 205 SW 711; Crossland v. State, 
ula eA Tie et Onl 92 SW RIGS, POM We. 
Blake, 65 Cal. 2b, 4°P- tT) Stateuive 


Bjornaas, 88 Minn. 301, 92 NW 980; 
Com. v. Viele, 33 Pa. Co. 333; Com. v. 
Misner, Add. (Pa.) 44. 

[a] Thus he may show that in- 
temperance had so far impaired his 
mind as to render him incapable of 


distinguishing between right and 
wrong, Peo: v. Blake, 65 Cal. 275,, 
LM Earp 

82. See supra § 20. 


83. See cases infra this section. 

[a] Mllustrations.—(1) In a prose-: 
cution for forging the name of one, 
as surety on defendant’s note it was 
proper for a justice to identify and 
read his judgment and nonsatisfac- 
tion on the note to show that the 
complaining witness had been in- 
jured in his property, although de- 
fendant had not been served but the 
surety had, and although the judg- 
ment recited that the name of the 
surety had been forged. Williams v. 
State, 131 Ark. 264, 198 SW 699. (2) 
In a trial for forging express money, 
orders, proof that the express com- 
pany was authorized to do business 
in the state was not essential to the 
admissibility of the money orders, 
proof that the company was doing 
an express business in the state, and 
that the orders purported to be the 
company’s acts, whereby a pecuniary’ 
obligation was purported to be in-, 


curred, being sufficient. State v. 
Bell, 212 Mo. 111, 111 SW 24. 

84. Peo. v. Crane, 4 Cal. A. 142, 
Se ueoae 
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forged instrument.®> But, with a view of showing 
that an auditor’s warrant is a bill of credit, and 
therefore illegal, proof is inadmissible that when 
such warrant was issued there was no money-in the 
treasury to take it up, that such warrants were not 
being redeemed, were under par, and circulated 
as money.’ On the other hand evidence tending to 
show that the instrument forged could not hurt 
anyone is competent evidence for accused.®? 

[§ 130] 10. Authority to Make Instrument; 
Ratification or Condemnation. Accused should be 
permitted to offer testimony showing authority to 
make a signature;** or that he honestly believed that 
he did possess such authority.8® But evidence of 
accused’s hope that the person whose name was in- 
dorsed would ratify such use of his name is inad- 
missible.°° _And where the evidence shows conclu- 
sively that the instrument uttered was a forgery and 
that accused knew that it was a forgery when he 
uttered it, testimony of an agreement by the party 
whose name was forged to condone so far as he 
could the offense committed is properly excluded.®t 

[§ 131] 11. Financial Condition of Accused or 
Party Apparently Liable. Whether the financial 
condition of accused may °? or may not °* be shown 


in prosecutions of this character, as well as whether | 


the financial condition of the party apparently liable 
on the instrument may °* or may not °° be shown, it 
seems, will, depend on the competency, materiality, 
and relevaney of such facts.°® 

85. Peo. v. Parker, 67 Mich. 222, 
34 NW 720, 11 AmSR 578. 

86. Pagaud v. State, 13 Miss. 491. 

87. Barnum v. State, 15 Oh. 717, 


45 AmD 601. 26, 
88. Rickman v. State, 135 Ark. 


the bank, 
SLi LOS 


NYS 360, 8 N. Y. Cr. 370; Duncan v. 
State, (Tex. Cr.) 215 SW 853; Reg. 


202 its commission 
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alleged offense he had money on his , 309; 
person, there being 
of the money as that obtained from | Cr. 
Leath v. State, 132 Ala. 
(“To hold otherwise 
would be to say that there was evi- 
298, 205 SW 711; Peo. v. Loew, 19 | dence tending to prove the guilt of 5. 
this offense, of every man in De-| Jennings v. Peo., 
kalb county, or otherwise, for that] v. State, 15 Oh. 317. 
Ve Clifford, DIC a Saks 12025 61 ECL matter, who a week or 10 days after [a] 
happens to have |ute providing that “the lawful exist- 


[8§ 129-134 


[§ 132] 12. Corporate Existence of Party De- 
frauded. Evidence of the corporate existence of 
a company charged to have been defrauded is ad- 
missible,®’ although the incorporation is not alleged 
in the. indictment.?? While it has been held to the 
contrary,®® the general rule is that it is not neces- 
sary to produce a certified copy of the company’s 
charter,! or to produce the law under which it was 
incorporated;? but that parol testimony of the most 
general character may be given,? whether the intent 
is to defraud the corporation or a third person,* such 
as evidence of the reputation of the corporate exist- 
ence,® or testimony that the witness had seen the 
articles of incorporation,® and had seen business 
being transacted by such corporation at its place 
of business.? 

[§ 133] 138. Copy of Forged Instrument. If a 
copy of the forged instrument is offered in evidence 
it must be shown to be a true one,® and it is shown 
to be such where the person making it testifies that 
it is a correct copy, which was compared ~by first. 
reading the original to one holding the copy, and 
then by reading the copy to such person holding 
the original.® 

[§ 134] 14. Proof of Handwriting }°—a. In 
General. Evidence that the alleged forged instru- 
ment is in the handwriting of accused is com- 
petent,11 and a witness who is familiar with such 
handwriting may state his opinion whether the sig- 
nature of a fictitious person was made by accused.?2 


Peo: ‘v.. ‘Chadwick, 2 Parks. Cr 
(N. Y.) 163; Dennis v. Peo., 1 Park. 
CNi VY.) 2 4693" Cady \v,. Com. 1¢ 
sate 1 Via eves 

Peo. v. Chadwick, 2 Park. Cr. 
we Ii) Oss 
Peo. v. Ah Sam, 41 Cal. 645; 
8 Mich. 81; Reed 


no identification 


Rule applied.—Under a stat- 


[a] Other transactions between | more or lesS money about his per-|ence of any bank out of this state 


prosecuting witness and accused are |son’’). 
admissible to show,authority to sign. [b] 


Defendant 


shall be presumed upon evidence 


not allowed toa/|that such bank is actually engaged 


Duncan v. State, (Tex. Cr.) 215 SW | show.—Where evidence was offered |in the business of a bank,’ evidence 
853. 


89. Rickman v. State, 135 Ark. 


by state that as a result of the for-|of general reputation in the com- 
gery and uttering defendant had re- | munity of the existence of a bank 


298, 205 SW 711; Crossland v. State, | ceived large sums of money, it was |in another state, and that its bills 


77 Ark. 537, 92 SW 776. 
90. Peo. v. Weaver, 177 N. Y. 434, 


not competent for defendant to show | pass current in the transactions of 
that for several months subsequent | the day, is admissible as tending to 


69 NE 1094 [rev 81 App. Div. 567, 81 thereto she was in indigent circum-|show that there was a de facto 


NYS 519]. 

91. Jordan v. State, 
143, 148 SW 623. 

92. Walker v. State, 127 Ga. 48, 


65, Tex. oCr. 
Oh! (Cir; Dec: 


56 SE 113, 119 AmSR 314, 8 LRANS]|money she received, 
ceive it as claimed by the state, | 624. 
would be used to pay off this mort- 


1175; State v. Henderson, 29 W. Va. 
147, 1 SE 225. 


stances, paying high rates of inter- | bank 
est and financially distressed. De- pars a 
vere v. State, 5 Oh, Cir. Ct. 509, 522, V; DAT SENCOUr SION] Xe 
3 249 (‘Whether the eat att” 32 Hun 178]. 


“engaged in the business of a 
Ane v. Peo., 8 Mich. 81. 


if she did re- Peo. v. D’Argencour, 95 N. Y. 


8. Allgood v. State, 87 Ga. 668, 


{a] Defendant with much money | gage indebtedness, or to relieve her |13 SE 569. 


immediately after embarrassment.— |from other 


financial 


embarrass- Best and secondary evidence gen- 


(1) The state may prove that for |} ments, would be simply a matter of phic see Criminal Law §§ 1202— 
some time immediately preceding the | conjecture, and it would be wholly | 1220. 


date when the check alleged to have jin her power to determine what evi- 9. 
defend- | dence should be made in the mat-|NE 400. 


been forged was. cashed, 
ant was without means and in need | ter’’). 
of money, and that immediately 
thereafter he was seen with a con-|SW 826; 
siderable sum of money. Walker v. | (61 Va.) 800; 
State, 127 .Ga, 48, 56 SE i113, 119 | Gratt. 
AmSR 314, 8 LRANS 1175. (2) It is 95. 


94. State v. Stegner, 
Sands v. Com., 
Chahoon v. Com., 20 | 24 KyL 1077. 
(61 Va.) 733. 12. 
Peo. v. Lapique, 186 Cal. 503, 


192 Ill. 291, 61 


10. Handwriting generally see 
(Mo.) 207 |Evidence § 874 et seq. 
70 SW 629, 


20 Gratt. Lis Richie ve. Com. 
Ala.—Henderson v. State, 120 
Ala. 360, 25 S 236; King v. State, 8 


Cross v. Peo., 


competent to prove that he in whose |]69 P 226; Peo. v. Stoddard, 19 NYS | Ala. A. 339, 62 S 374 


favor an alleged forged receipt was | 937. 
drawn, showing the payment by him 96. 
of large sums of money, was, at | seq. 


the date thereof, in such embar- 97. Peo. v. Stearns, 21 Wend. (N. 
rassed circumstances that it was im-| Y.) 409; State v. Shaw, 92 N. C. 768. 
See cases epee note Oe 560. 
tate, 


probable that he could have paid so 98. 
large a sum. State v. Henderson, 29 9g. Jones. v. 
W. Va. 147, 1 SE 225. (Tenn.) 346. 

93. Leath v. State, 182 Ala. 26, 31 
S 108; Devere' v. State, 5 Oh. Cir. Ct. 
509, 3 Oh. Cir. Dec. 249. 1, 


{a] Prosecution not allowed to|53 SW 424, 75 AmSR 441; 
defendant had ob-|Chadwick, 2 Park. Cr. 


show.— W here 


tained a designated sum from a 2. 
bank, it was error to permit the 624, 
state to show that when he was ar- 3. 


Peo. -v. D’Argeneour,, "95. No ¥ 


Peo. v. D’Argencour, 95 N. 
rested a week or ten days after the 624; Peo. v. Davis, 21 Wend. (N. Y,) 


Ky.—Rawlins v. Com., 


13 Ky. Op. 
Mo.—State v. Minton, 116 Mo. 605, 
22 SW 808. 
Tex.—Fry.v. State, (Cr.) 215 SW 
Vt.—State v. Hopkins, 50 Vt. 316. 
[a] One who has personal knowl- 


See Criminal Law § 1034 et | 918. 


Sneed 


Proof of corporate existence gen- | edge of the handwriting of the sign- 
erally see Corporations § 166 et seq. 
State v. Williams, 152 Mo, 115,|of the 


er may testify as to the genuineness 
signature. Henderson vy. 
Peo. v. | State, 120 Ala. 360, 25 S 236. 
GNM SY) aos: [b] Cashier of a bank to which 
.|defendant had frequently presented 
checks for payment which he then 
indorsed at cashier’s request may 
testify as to handwriting, although 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


{ 


* §§ 134-135] 


So it May be shown that the signature and body 
of an instrument were written by different persons.13 
Testimony of an engraver who has examined an 


alleged forged will with a mirror 


show the existence of pencil marks which had been 
apparently written over with ink and then erased.14 
On the question 
of the genuineness of a signature, it is the practice 


[§ 185] b. By Comparison.'5 


to allow it to be compared with 


genuine,'® where such genuineness is either con- 
ceded ‘7 or clearly proved,!® or where accused is 
estopped to deny it;!® but not otherwise.?° 
ing made post litem by accused on request is not 
admissible in his favor,?! but the state may use such 
a writing as a standard of comparison,?? where the 
writing was not made under compulsion.2* 
absence of statutory authority *4 the general rule 
is that only a writing which forms a part of the 
files in the case, or which otherwise properly is in 
evidence or may be put in evidence as material and 


relevant to the issues in the ease, 


he never saw the characters as 
made but saw defendant when writ- 
ing. Rawlins v, Com., 13 Ky. Op. 


165 State v.° Lurch, 12 Or, 199; 6 


P 408. 

14 Reg. v. Williams, 8 C. & P. 
434, 34 HCL 821. 

15. Comparison of handwriting 
generally see Criminal Law § 1230; 
Evidence §§ 874-896. 

16. Tyler v. Todd, 36 Conn. 218; 
Williams v. State, 175 Ind. 93, 93 
NE 448; Peo. v. Hewit, 2 Park. Cr. 
GN?) Ye)" 205. State v2 Swank,-(Or.) 
195 P 168; Heard v. State, 9 Tex. 
A. 1; State v. Cottrell, 56 Wash. 543, 
DOG es elh9: : 

Genuineness of standard see Crim- 
inal Law § 1230; Evidence §§ 882-— 
891. . 

Photographic or other copies see 
Evidence § 890, 

17. Williams vy. State, 175 Ind. 93, 
93 NE 448; State v. Calkins, 73 Iowa 
128, 34 NW 777; State v. Lucken, 129 
Minn. 402, 152 NW 769; Mallory v. 
State, 37 Tex. Cr. 482, 36 SW 751, 66 


. 918. 


AmSR 808; Williams v. State, 27 
Tex. A. 466, 11 SW 481; State v. 
Cottrell, “56 ~ Wash... 643, 106 + BP 
ilighs), 

19: °Conn:— Tyler. v., ) Todd; + 36 
Conn. 218. 

Iowa.—State v. Farrington, 90 
Iowa 673, 57 NW 606. 

Mo.—State v. Tompkins, 71 Mo. 
613. 

Pa.—Lamberton v. Dunham, 165 
Pa. 129, 30 A 716. 

Ss. C.—State v. Hzekiel, 33S. C. 


115, 11 SE 635. 

Tex.—Fry v. State, 
560. 

Establishment of genuineness see 
Evidence § 884. 

19. See Criminal Law § 1230. 
' 20. Williams v. State, 175 Ind. 93, 
93 NE 448; Horn v. State, 68 Tex. 
Cr. 89, 150 SW 948. 

21. King v. State, 8 Ala. A. 239, 
62 S 374; State v. Fritz, 23 La. Ann. 
55; Ree. v. Aldridge, 3 F. & F. 781. 
See also Criminal Law § 1230. y 

[a] The reason assigned for this 
is that it would be allowing accused 
to make evidence for himself. King 
v. State, 8 Ala. A. 239,-62 S 374. 

22. Sprouse v. Com., 81 Va. 374. 

[a] Rule applied where accused, 
charged with forging Gibson’s name, 
on the trial was asked to write 
“Gibson,” and without threat or 
promise wrote it “Gipson,” just as it 
was misspelled in the forged writ- 
ing. Sprouse v. Com., 81 Va. 374. . 

[b] On cross-examination the cir- 
cumstances may be such that ac- 
cused may be compelled to write his 
name for the purpose of permitting 
a comparison of handwriting, with 
a view to impeachment. Griffin v. 


(Cr.) 215 SW 


FORGERY 


such extraneous 


1s admissible to | uine.?? 


others that are 


of the case.?° 
A writ- 


In the 


can be used for 


State, 90 Ala. 596, 8 S 670; Wil- 
liams v. State, 61 Ala. 33; King v. 
State, 8 Ala. A. 239, 62 S 374, 

23. Sprouse v. Com., 81 Va. 374. 

[aj] The reason assigned is that 
this is not compelling an accused or 
a witness to furnish , evidence 
against himself, Sprouse v. Com., 
SUSOVial coil As 

Privilege of refusing to answer 
and waiver thereof see’ generally 
Witnesses [40 Cye 2531]. 


24. See Criminal Law § 1230; 
Evidence § 874 et seq. 

25. Ala.—King v. State, 8 Ala. 
A. 239, 62 S 374. 

Ind.—Williams v. State, 175 Ind. 


93, 98 NE 448; Huston v. Schindler, 


46 Ind. 38. 

Iowa.—State v. Farrington, 90 
Iowa 673, 57 NW 606. 

Ky.—Froman vy. Com., 42 SW 728, 
L9vkKyL 948; 

La.—State v. Fritz, 23 La. Ann, 
55; 

Mich.—Peo. v. Schick, 75 Mich. 
592, 42 NW 1008; Peo. v. Parker, 67 
Mich. 222, 34 NW 720, 11 AmSR 578. 
Ce er pans v. Aldridge, 3 F. & F. 

Can.—Rex v. Golden, 11 B. C. 349. 

“Upon a question involving the 
handwriting of a person, the only 
papers that may be used in exami- 
nation and in making comparisons 
by expert witnesses are those that 
have been introduced into the case 
for some proper purpose.” Williams 
v. State, 175 Ind. 93, 96, 98 NE 448. 

[a] Rule applied.— A genuine 
check made by the alleged maker 
cannot be used for comparison in a 
prosecution based on the forged 
check, where the genuine check is 
still immaterial in any issue in the 


case. King v. State, 8 Ala. A. 239, 
62 S 374. 
[b] Defendant’s signature to the 


“statement of accused” at the prb- 
liminary hearing is available for 
this pULpose. Rex v. Golden, 11 B. 
Co3:49" 

{c] Paper copied in indictment.— 
The mere fact that a genuine paper 


is copied in’ the indictment, there 
being no allegation respecting it, 
does not render it admissible. State 


v. Givens, 5 Ala. 747. 

[d] Estoppel to deny genuine-, 
ness.—Accused is estopped from 
denying the genuineness of his sig- 
nature to such papers. State v. Far- 
rington, 90 Iowa 673, 57 NW 606; 
Froman vy. Com,, 42 SW 728, 19 KyL 
948. 

Papers in evidence or part of rec- 
ord see Evidence § 876. 

Irrelevant writings not in record 
see Evidence § 877. 

26. King v. State, 8 Ala, A, 239, 
62 S 374; Williams v. State, 175 Ind. 
93, 93 NE 448. 
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comparison,*° and that extraneous papers cannot be 
admitted merely for such comparison,?* although: 


papers may be shown to be gen- 


And hence unless made under circumstances 
showing that the writer had no motive or interest 
as to the establishment of the forgery,?8 writings of 
parties whose names are alleged to have been forged 
are not admissible merely for comparison,?® since 
this would infringe the rule against using writings 
not otherwise properly in evidence or in the files 
Writings for comparison should have 
been made about the time of the alleged forged in- 
strument,*! and the condition of a party, whether 
drunk or sober, at the time he signed any paper 
properly in evidence in a forgery case, and which 
is sought to be used for the purpose of a comparison 
of handwriting, is competent evidence.®? 
old common-law rule the testimony of experts was 
inadmissible,?? but modern practice allows it;3+ and 
indeed, in the absence of permissory statutory pro- 
visions,®> only the testimony of experts will be re- 


Under the 


“Documents not pertinent to the 
cause cannot be examined and used.” 
Williams: v. State, 175 Ind. 93, 96, 


93 NE 448. 

27. King v. State, 8 Ala. A. 239, 
62 S 374. 

28. State v. Hopkins, 50 Vt, 316. 


29. Peo. v. Schick, 75 Mich. 592, 
eo 1008; State v. Hopkins, 50 Vt. 
30. See supra text and note 29, 

{a] Thus, where the defense was 
that the note had been drafted by 
defencant and delivered to a third 
person who returned it purporting to 
be signed by the payer by mark, 
and that defendant purchased the 
note in good faith, the payer hav- 
ing denied signing the note and tes- 
tified that she could write, it was 
held error to permit her to write 
her name on apiece of paper and 
allow the prosecution to introduce 


“such paper in evidence and compare 


it with the alleged forgery, notwith- 
standing the alleged purpose of in- 
troducing the paper was to show 
that she could write and that it 
was not necessary for her to sign 
by mark. Peo. v. Schick, 75 Mich. 
592, 42 NW 1008. ‘ 

31. Peo. v. Parker, 67 Mich. 222, 
34 NW 720, 11 AmSR 578; State v. 
Hopkins, 50 Vt. 816. But compare 
Henderson vy. State, 120 Ala. 360, 25 
S 236, supra note 8 [a] (where wit- 
ness has personal knowledge of 
handwriting at time of forgery but 
not at time of trial). 

32. Peo. v. Parker, 67 Mich. 222, 
34 NW 720, 11 AmSR 578. 

330, U Sov. gbrout. 27 Bo Cas Not 
16/094; (4%. Cranch'“Cy C7301) Peo. “ve 
Spooner, 1 Den. (N. Y.) 343, 483 AmD 
oie Reg. v. Coleman, 6 Cox C. C. 

34 Peo. v. Bird, 124 Cal. 32, 56 
P 639; Com. v. Webster, 5 Cush. 
(Maiss:)" 295, 352) \AmD 7115) bry v; 
State, (Tex. Cr.) 215 SW 560. See 
also Criminal Law § 1230; Evidence 
§ 874 et seq. 

[a] In Kansas, under Code Cr. 
Proc. § 216, where if the case rests 
solely upon expert testimony, three 
witnesses are necessary, but where 
the witness does not rest his testi- 
mony upon a mere comparison of 
handwriting the statutes have no ap- 
plication and the requirements as to 
three witnesses has no application. 
mate v. Foster, 30 Kan. 365, 2 P 
628. 

[b] An expert may compare the 
signatures and express his opinion 
as to the genuineness of the one 
claimed to be forged. King v. State, 
8 Ala. A. 239, 62 S 374. 

Mode of comparison see Evidence 

892. 
es See statutory provisions; and 
Evidence § 874 et seq. 
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ceived as to the genuineness of a writing based on 
‘an opinion derived solely from such a comparison,®® 
although, of course, a nonexpert may express an 
opinion based on his personal knowledge of and 
acquaintance with the handwriting,°* and a com- 
parison may be made by him merely in corrobora- 
tion of his opinion.?® It is for the court to decide 


- whether a person tendered as a witness is qualified - 


as an expert in handwriting.®® 

Photographic reproductions *° of the forged sig- 
natures and other signatures of the size of the orig- 
inals, and photographs of letters containing the 
signature enlarged many times without a like en- 
largement of the standard signature ‘4! are admis- 
sible, although the originals have been admitted,?? 
the evidence not being received as substantive proof, 
but for the sole purpose of using the photographs 
to illustrate and elucidate a contention which forms 
the gravamen of the case.*? 

Typewriting. Where it is important for the 
prosecution to prove that the body of the alleged 
forged will was written on accused’s typewriter, an- 
other paper prepared by a witness upon the same 
typewriter is properly admitted.‘ 

[§ 136] 15. Knowledge of Falsity of Instrument. 
Any facts which legitimately tend to show guilty 
knowledge are competent evidence.*® Such’ knowl- 
edge may be shown either by direct,** or by circum- 
stantial evidence.47 Evidence of false statements 
made by accused is admissible to show knowledge 


36. Neall v. U. S., 118 Fed. 699, 
56 CCA 381; King v. State, 8 Ala; A. 
239, 62 S 374. 

[a] A nonexpert cannot express 
an opinion on genuineness. solely 
from a comparison of the signatures. 
King v. State, 8 Ala. A. 239, 62 S 
374. , | machine 


the 


FORGERY 


mem, 136 NYS 1144 mem] (this is 
upon the principle that, 
impression is made upon paper by 
a machine possessing peculiarities, | 
identity of the machine may 
| be established by proving the iden- 
‘tity of the peculiarities which the 
impresses 


[§§ 135-136 


of the falsity of the instrument uttered by him.‘% 


So on the question of accused’s guilty knowledge in 
passing a forged instrument, evidence of the de- 
livery of the instrument to accused and the advan- 
tages derived from the transaction,*® and of his op- 
portunities for familiarity with the handwriting and | 
business habits of the purported maker of the in- 
strument °° is admissible. And the conduct or 
character of accused’s associates which has a bear- 
ing upon the particular charge, forming a link, near 
or remote, in the chain that connects defendant 
with the offense, is admissible.5t It may also be 
shown that accused endeavored to procure counter- 
feit money,°? and his declarations that he intended to 
cultivate the acquaintance of a counterfeiter and 
move near to the latter’s residence are admissible.5* 
Where a false discharge of a mortgage has been 
recorded, it may be shown that accused afterward 
mortgaged the land to another, furnishing an ab- 
stract showing such discharge,®* but the receipt of 
interest by the former mortgagee after such release 
is not relevant, unless it is shown that such inter- 
est came from the mortgagor;°®> nor is the fact 
that accused may have purchased land at a sale to 
satisfy a judgment obtained by him upon a forged 
note relevant.®® 

Other similar offenses. The forgery, uttering, or 
having possession of other instruments may be 
given in evidence,®? upon proof that they were 


| 507. 
| §. C.—State v. Odel, 5 S. C. L. 552. 
Tenn.—Foute v. State, 15 Lea 712. 
Tex.—Morgan v. State, 82 Tex. Cr. 
615, 201 SW 654. 
5 Rand. (26 


Va. —Finn v. Com., 
Wash.—State v. Peeples, 71 Wash. 


where an 


| Va.) 701. 


on different 


37. Henderson v. State, 120 Ala. 
360, 25 S 236; King v. State, 8 Ala. 
A. 239, 6244S. 374; Bryivn State, CTex: 
Cr.) 215 SW 560; Barber v. State, 64 
Tex. Cr. 96, 142 SW 577; Ferguson 
v. State, 61 Tex. Cr. 152, 136 SW 
465; Mahon v. State, 46 Tex. Cr. 234, 
79 SW 28; Haun v. State, 13 Tex. 
A. 3838, 44 ‘AmR 706; Hatch v. State, 
6 Tex. A. 384; State v. Hopkins, 50 
Vit... 31.6; State v. Ward, 89 Vt. 225. 
See supra § 134. 

38. See Evidence § 878. 

fo] Thus, where on cross-exami- 
nation a witness was asked to point 
out the difference between a signa- 
ture that had been used in the trial 
and conceded to be genuine, and the 
signature in question, it was error 
to exclude his answer. State v. Hop- 
‘kins, 50 Vt. 316. 

fb] Time or period of acquaint- 
ance.—-A witness who testified that 
he knew the handwriting of defend- 
ant at the time the forgery is al- 
leged to have been committed, but 
could not say that he knew the 
handwriting at the time of the trial, 


is competent to testify as to whether 


or not the alleged forged instru- 


ment was written by defendant. 
Henderson v. State, 120 Ala. 360, 
25: SS: 236; 

39. See Evidence § 880. 


40. See Evidence § 890. 

41. State v. Skillman, 76 N. J. L. 
464, 466, 70 A 88, 85 [aff 77 N. J. 
L. 804, 16 A 1073] (“such procedure 
seems to be as reasonable as the 
use of a magnifying glass would be 
for the same purpose’’). 

42. State v. Skillman, 76 N. J. L. 
464,570 SA “83. [aff 77 N.u J. 1.80455 16 
A 1073]. 

43. State v. Skillman, 76 N. J. L. 
464, 70 A 83 [aff 77 N. J. L. 804, 76 
A 1073]. 

44. Peo. v. Storrs, 207 N. Y. 147, 
100 NE 730, 45 LRANS 860, AinnCas 
1914C 196 [aff 152. App. Div. 901 


papers). 


“For the purpose of showing that | 


fact we think the copy of the let- 
ter, shown to have been made on 
the same typewriter, was admissible 


in evidence for comparison with the | 


original letter. The comparison was 
to be made by the jury, and it was 
for therm, and not for the presiding 


Justice, to determine by the compari- | 


son if there were defects or irregu- 
larities in the typewriting of the 
original 
reproduced in the typewriting of the 
copy.” Grant v. Jack, 116 Me. 342, 
346, 102 A 38 [quot State v. Swank, 
(Or.) 195 P' 168, 172]. 

{al “This is the age of typewrit- 
ers, in which they are important in 
many of the daily transactions.” 
State v. Swank, (Or.) 195 P 168, 172. 

Typewriting ooous. see Crimi- 
nal Law § 1230. 

45. U. S.—uvU. S. v. Doebler, 25°F. 
Cas, No. 14,977, Baldw. 519. 


Cal.—Peo. v. Frank, 28 Cal. 507. 

Del.—State v. ‘Anderson, 24 Del. 
135, 74,A4°1097. 

Fla.—Smith Vv. State, 29 Fla. 408, 
110 S 894. 

TIll._—Steel v. Peo., 45 Ill. 252; 

Ind.—Harding v. State, 54 Ind. 


359. 
Towa.—State v. Williams, 66 Iowa 
5738, 24 NW 52, 
Md.—Bishop v. State, 55 Md. 138. 
Mass.—Com. v. Russell, 156 Mass. 
196, 30 NE 763. 
* Mich.—Peo. v. Swetland, 77 Mich. 


538, 48 NW 779. 

Minn.—State v. Rose, 70 Minn, 403, 
73 NW 177. 

Nebr.—Rownd. v. State, 93 Nebr. 
427, 140 NW 790. 

INOayy wk Von DOMAIN, udiSi6. Neues 
4, 78 NE 569, 116 AmSR 521, 9 Ann 
Cas 458; Peo. v. Browne, 118 App. 


Div. 793, 103 NYS 903 [aff 189 N. Y. 
528 mem, 82 NE 1130 mem]. 
Oh.—Lindsey v. State, 38 Oh. St. 


letter which were plainly | 


| 451, 129 P 108. 
Can.—Reg. v. Bent, 10 Ont 557. 
And cases infra this section. 
46. State v. Anderson, 24 Wel. 
135, 74 A 1097. 
24 Del. 


47. State v. 
| 135, 74 A 1097; State v. Peeples, 71 
| Wash. 451, 129 ’P 108. 


Anderson, 


48. State v. Williams, 66 Iowa 
573, 24 NW 652. 
49. Morgan v. State, 82 Tex. Cr. 


615, 201 SW 654. ; 

50. Rownd v. State, 93 Nebr. 427, 
140 NW _.790; Morgan v. State, 82 
Tex. Cr, 615, 201 SW 654. 
| [a] Rule applied.—Evidence that 
| @ niece of accused was intimate. with 
|a woman whose name was purported 
to be signed to a forged check, had 
aecess to her papers, and that de- 
fendant and his niece were fre- 
quently together during the time at 
which the acts charged occurred, is 
competent for the purpose of iden- 
tifying defendant, and for establish- 
ing guilty knowledge on his part at 
the time he uttered the forged check. 


Rownd v. State, 93 Nebr. 427, 140 
NW 790. 

51. Reg. v. Bent, 10 Ont. 557. 

52) Finn v. Com. 5 Rand: -(26 
Va.) 701. 

53. Finn 'v. .Com.,: 5 Band. (26 
Wa) t0a, 

54, eve v. Swetland, 77 Mich. 53, 
43 NW 77 

55. Poo. y. Swetland, 77 Mich. 53, 
438 NW 779. 

56. Sands v. Com., 20 Gratt. (61 
Va.) 800. 

57. U. S—uwU. S. v. Doebler, 25 F. 
Cas. No. 14,977, Baldw. 519; U. S. 
v.. Hinman;’ .26. BF: Cas; No. 15,370; 
Baldw. 292. 


Cal.—Peo. v. Frank, 28 Cal. 507. 


Fla.—Smith v. State, 29 Fla. 408, 
10 S 894: 
Tll.—Steele v. Peo., 45 Til. 152. 


Ind.—Harding v. State, 54 Ind. 359. 
Md.—Bishop v. State, 55 Md. 138. 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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forged,°§ and upon their production or due account- 
ing for their nonproduction.®® And the fact that the 
forgeries may have been the subject of other in- 
dictments on which accused had been tried and 
acquitted will not affect the operation of the rule.®° 
It is impracticable to lay down any general rule 
as to the time within which such other utterings 
must have taken place,*! but it has been held that 
evidence of an uttering subsequent to the one 
charged is not admissible unless the latter is in 
some way a part of a connected scheme to defraud.®2 
Weight and Sufficiency °°—1. 
General. No greater strictness ought to be required 
in proving an offense than is required in charging 
As is the case with other crimes °° forgery may 
be established by circumstantial evidence.% 
cused may be convicted of forgery notwithstanding 
evidence of the state is contradicted by evidence in 
t If the witnesses are not able posi- 
tively to identify accused as the person who pre- 


[§ 137] D. 


St 


his behalf.? 


Mass.—Com. v. Russell, 156 Mass. 
196, 30 NE 763; Com. v. Edgerly, 10 
Allen 184; Com. v. Hall, 4 Allen 305; 
Com, v, Stearns, 10 Mete. 256. 

Minn.—State v. Rose, 70 Minn. 408, 
73 NW 177. 

N. Y.—Peo. v. Marrin, 205 N. Y. 
275, 98 NE 474, 43 LRANS 754; Peo. 
v. Dolan, 186 N. Y. 4, 78 NE 569, 116 
AmSR 521, 9 AnnCas 453; Peo. v. 
Everhardt, 104 N. Y. 591, 11 
Ze SIVeOAY 2506; 6 ARN, Yi Ores 
NYWklyDig 114 [aff 5 N. Y. Cr. 91, 
25 NYWklyDig 300]. 

Oh.—Lindsey v. State, 38 Oh. St. 
507s, Reed iv. State; 15 sOh, 217; 

S. C—State v. Odel, 5 S. C. L. 552. 

Tenn.—Foute v. State, 15 Lea 712; 


Peek v. State, 2 Humphr. 78. 
Tex.—Fry v. State, 83 Tex. Cr. 
500, 203 SW. 1096; “Morgan «v. 


State, 82 Tex. Cr. 615, 201 SW 654; 
Dugat Va eState, wwe Pex Cr. 139 70160 


SW 3:76; .Hinson vy. State, 53 Tex. 
Cr. 143, 109 SW 174; Fonville v. 
State, 17 Tex. A. 1868; Heard, 'v. 


State, 9 Tex. A. 1; Francis v. State, 
4 -Tex. (A. -501. 
_. VWa.—Hendrick v. Com., 5 Leigh (32 
Va.) 707; Spencer v. Com., 2 Leigh 
CIPNas) sO1, 

Eng.—Rex v. Ball, 1 Campb. 324; 
Reg. v. Green, 3 C. & K. 209; Reg. 
v. Salt, 3 F. & F. 834; Rex v. Fuller, 
R. & R. 229; Rex v. Hough, R. & R. 
89. 

Can.—Reg. v. Bent, 10 Ont, 557. 

“Such proof is not received for 
the purpose of showing other crimes 
than that charged in the indictment, 
but for the purpose of showing the 
guilty knowledge and intent which 
are elements of the crime charged, 
and it can be considered by the jury 
only for that purpose.” Peo. v. Mar- 
rin, 205 N. Y. 275, 98 NE 474, 43 
LRANS 1754. 

[a] Especially is the rule appli- 
cable “where all the notes were 
made at about the same time and 
during the time accused was en- 
deavoring to raise funds to meet his 
obligations, and where in each case 
he used the names of persons with 
whom he had done business and with 
whose affairs he was familiar.” Peo. 
v. Dolan, 186 N. Y. 4, 78 NE 569, 116 
AmSR 521, 9 AnnCas 453, 

58. ‘Peo. v. Whitemen, 114 Cal. 
338, 46 P 99; State v. Rose, 70 Minn. 


403, 73 NW 177; Rex v. Forbes, 7 C.. 


& P. 224, 32 ECL 583; Reg. v. Moore, 
PM Soak COs 

'59. State v. Breckenridge, 67 Iowa 
204, 25 NW 130; Peo., v. Dolan, 186 
N. Y. 4, 78 NE 569, 116 AmSR 521, 
9 AnnCas 453 [rev 111 App. Div. 
600, 97 NYS 9291; Rex v. Forbes, 7 
C. & P. 224, 32 ECL 583; Rex v. Mil- 
Taree ete yas) tte Loos 

60. Peo. v. Frank, 28 Cal. 507; 
State v, Houston, 17 S. C. 300. But 
compare Rex v. Smith, 2 C, & P. 
633, 12 ECL 776 (if a second utter- 
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ing is made the subject of a dis- 
tinct indictment it cannot be given 
in evidence to show a guilty knowl- 
edge in a former uttering). 

61. Reg. v. Salt, 3 F. & F. 834. 

62. Peo. v. Dolan, 111 App. Div. 
600, 97 NYS 929 [rev on other 
grounds 186 N. Y. 4, 78 NE 569, 116 
AmSR 521, 9 AnnCas 453]; Devere v. 
States b1Oh..Cirs"Ct. 509%ms Oh, Cir. 
aay 249; Rex v. Taverner, Car. C. L. 

5: 

63. Weight and sufficiency gener- 
ally see Criminal Law §§ 1559-1999. 


64. State v. Thompson, 19 Iowa 
299. 

65. See Criminal Law § 1566 et 
seq 


eq. 

66. Walker v. State, 127 Ga. 48, 
56 SH 118, 119 AmSR 314, 8 LRANS 
1175; Peo. v. Meyer, 289 Ill. 184, 124 
NE 447; Williams v. State, (Tex. 
Cr.) -218 SW 750. 

67. Fryer v. State, 12 Ga. A. 533, 


77 SE 830. 

68. State v. Eaton, 166 Mo. 575, 
66 SW 539. 

69. Ark.—Ary v. State, 104 Ark. 


212, 148 SW 1082. 

Cal.—Peo. v. Imamura, 26 Cal. A. 
432, 147. P 219;, Peo. v. Driggs, 14 
Cals AG 507) LL 2 Bb 7. 2 


Ill.— Peo. v. Dougherty, 266 Ill. 
420, 107 NE 695. 

Ky.—Daniels v. Com., 181 Ky. 392, 
205 SW 402. 3 


Mo.—State v. Miller, 188 SW 87. 
Nebr.—Barnhart v. State, 177 NW 
820; Kimmell v. State, 99 Nebr. 547, 
156 NW 1074; Rownd v. State, 93 
Nebr. 427, 140 NW _ 790. 
N. Y.—Peo. v. Elliott, 155 App. 
Cr: 


Div. 486, 140 NYS 553. 
Okl.—Cudjol v. State, 12 Ok], 
246...) 1544 oP 500, pL RALIVER 25k: 
Crump. v. State, 7 Ok. ‘Cr... 535, 124 


P 632; Milton v. State, 7 Okl. Cr. 
407, 124 P 81. 
Porto Rico.—Peo. v. David, 19 
Porto Rico 762. 

Rs L-—State tv. Marr, ; 29RD. 172; 
69 AS iD. 

SRCe Staten Walton. ie) Oemmenc. 
353, 98 SE 5; State v. Berry, 76 S. 
C. 86, 56 SE 662. 

Tenn.—Watson v. State, 133 Tenn. 
198, 180 SW 168. 

Tex.—Jackson v., State, 81 Tex. 
Crile LISS Wars ior Bind” Vv... Skate; 
(Cr.) 225 SW 749; Fry v. State, (Cr.) 
915 SW 560; Ferguson vy. State, 79 
Tex. Cr. 641, 187 SW 476; Dillard 
Wi Stateriiiubexm Gr, x, nln VVN Oos 
Ritter v. State, 76 Tex. Cr. 594, 176 
SW 727; Walderen v. State, 76 Tex. 


Cr. 358, 174 SW 248; Weatherford 
Vou State, 73. Tex. Cri.428, 165° Sw 
581; Hughes v. State, 59 Tex. Cr, 


294, 129 SW 837; Reeseman v. State, 
59 Tex. Cr. 430, 128 SW 1126; Batte 
v. State, 57 Tex. Cr. 125, 122 SW 561. 


Wash.—State v. Hill, 45 Wash. 
694, 89 P 160. : 
Wis.—Schmidt v. State, 169 Wis. 
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sented a forged check, still their evidence may be 
sufficient to go te the jury.®§ 
is made to cases in which the evidence was held 
sufficient to sustain a conviction of forgery;® to 
make out a prima facie case of forgery; to sub- 
mit a ease to a jury on the question of forgery; 
to show forgery of a chattel mortgage," of a check,"3’ 
of a Confederate pension warrant,’* of a corporate 
bond,*® of a note,7® of an order for the payment’ 
of money, of a.receipt,’® or of the satisfaction of 
a mortgage;’® to sustain a conviction of forgery by 
raising a bank deposit slip issued in the absence 
of the pass book;*° to sustain a conviction of forgery 
in the first degree,8! in the second degree,’? or in 
the third degree;** to identify accused as the person’ 
named in a receipt which he is charged with having 
forged ;** to sustain a conviction of only one of two» 
persons accused.*® 
notes to cases where the evidence was held insufficient’ 
to sustain a conviction of forgery;’* to sustain a 


In the notes reference 


Also, reference is made in the 


575, 173 NW 688. ; 
70. Carter v. State, (Tex. Cr.) 126 
Sw 47. ; 
71. Newsum v. State, 10 Ala. A. 
124, 65 S 87; King v. State, 8 Ala. 
A. 239, 62 S 374; State v. Hutzel, 
(Kan.) 195 P 887; State v. Bell, 212 
Mo. 111, 111: SW. 24. 
Peo. v. Cotton, 250 Till. 338; 
95 NE 2838. ‘ 
73. Peo. v. Bernard, (Cal.) 103 P 
1064; Peo. v. Hscalera, 36 Cal. Av 
212, 171 P 975; Peo. v. Kuhn, 33 .Cal. 
A. 319, 165 P 26 (by employee of 
employer’s check); Peo. v. Okomoto; 
26 Cals cAs (568i) 147) Pe 598s Peo jays 
Hunt, 23 eCals Acai. 1 3On een Oars 
Smith v.,Com., 151 Ky. 517, 152 SW 
574; State v. Chissel]l, 245 Mo, 549, 
150 SW 1066; Terry v. State, 60 Tex. 
Cr. 60, 130 SW 1004. 
74, Dreeben v. State, 71 Tex: Cr. 
341, 162 SW 501. 
75. Peo. v. Biddison, 136 App. Div. 
525, 121 NYS 129..- ‘ 
76. Pye -v. State, 71 Tex, Cr. 94, 
154 SW 222; Rex v. Hoffman, 45 
Ont. L. 234, 16 OntWN 21, 31 CanCr 


Cas 126. 

Tie EvUDION Vv. States: 007 Mex. 7@ry 
177, 95 SW 120. 

78. Farr v. State, 99 Ark. 134, 137 
SW 563. : 

Peo. v. Shanley, 132 App. Div. 
820) Lit NYS 845» fatt w1oGHYN wavs 
574 mem, 90 NE 1163 mem]. 

80. State v.. Jackson, 221 Mo, 478; 
120 SW 66, 133 AmSR 477. 

81. Arnold v. State, 15 Okl. 
519, 178 P 897. 

82. State v. Washington, 259 Mo. 
335, 168 SW 695; Peo. v. Cleary, 173 
App. Div. 259, 159 NYS 2538 faff 218 
Ni eY 17508, mem,” Liss NE 106s 
mem]. 

83. State v. Kennedy, 105 Kan: 
347, 184 P 734; State v. Larson, 39 
S. D. 120, 168 NW 566 ; 


cr. 


84. Telfair v. State, 56 Fla. 104, 
47 S 863. . 

85. Watson v. State, 82 Tex. Cr. 
305; 199 .SWe-1113, 


sé. Ark.—William v. 
Ark. 264, 198 SW 699; Rawlings ;v. 
State, 117 Ark. 539, 174 SW 150. 

Ga.—Richard v. State, 127 Ga. 42, 
55 SE 1044; Sessions v. State, 3 Ga., 


State. 131 


A; 18; 59 SE 196. 

Ida.—State v. Miles, 22 Ida. 166, 
124 P 786, 

Philippine.—U. S. v. Changeo, 14 
Philippine 562. 

Tex.—Williams vy. State, (Cr.) 218 
SW 750; Sanders v. State, 83 Tex. 


Cr. 110, 201 SW 411; Fench v. State, 


60 Tex. Cr. 432, 182 SW 478; Mar- 
kowski v. State, 56 Tex. Cr. 555, 
120 SW 195; Brown v. State, 55 Tex. 
Cr. 9, 114 SW 820; Spicer v. State, 
52 Tex. Cr. 177, 105. SW_8133 Abel 
vi state, (Cr). 97. SW. 1056. 
Can.—Rex v. Girvin, 10 Alta. L. 


324: Rex v. Magnolo, 22 B. C. 359, 32 
DomLR 510, 26 CanCrCas 419. 
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conviction of forgery of a deed;** to submit the 
ease to a jury on the question of eforgery,®® or of 
fraudulent intent;8® to connect accused with the 
forgery of a supersedeas bond;°° to authorize a 
direct verdict of acquittal of forgery. ve 

[§ 138] 2. Falsity of Instrument—a. In Gen- 
eral, The falsity of an instrument must be shown 
as alleged;°? but it has been held sufficient to show 
that a part only is forged,®? or that some of the 
signatures are not genuine,®4 although the entire 
instrument has been alleged to be forged. Such 
falsity is shown by evidence that the person whose 
name is signed did not make or authorize the sig- 
nature,®> that such person could not write,®® or that 
he was absent? or dead °8 at the date of the ex- 
ecution of the instrument. If there is more than 
one person bearing the name signed, and all but 
one testify that they do not know accused, and 
that one testifies that he knows him, but never 
signed or authorized the signature to the instru- 
ment, his testimony is sufficient.°° That the instru- 
ment is forged is sufficiently shown by evidence con- 
tradicting its statements,! by the fact that a blank 
used was not in existence at its date,” that the signa- 
ture had been traced from another,’ and that accused, 
after confessing to the forgery, had in his possession 
at the time of his arrest all the material for making 
such an instrument. Where it is shown that a 
deed was actually executed twenty-seven years be- 
fore, and the certificates of acknowledgment and 
authentication of the one offered in evidence are 
aamitted to be genuine, evidence that a witness had 
signed by mark, which did not appear on the deed 
offered, is not sufficient to prove that it is a for- 
gery;° nor is the probate of a will conclusive evi- 
dence of its validity.6 A claim by accused that he 
did not know who signed the maker’s name to a note 
is not a concession that it is a forgery.’ Testimony 
of one whose name is signed to a check that he did 
not issue the check does not establish a forgery as 
it does not show that he did not authorize the 


87. Bell v. State, 12 Okl. Cr. 453,,; 95. Peo. 


4158 P 402. 
88. Martin v. State, 80 Tex. Cr. | 638; 

275, 189 SW 262. 148; Williams v. State, 
gs9. State v. Blodgett, 1438 Iowa] 32 SW _ 532. 

578, 121 NW 685, 21 AnnCas 231; 96. 


State v. Chittenden, 
232; Norton v. State, 


(Wash.) 190 P 2°77. 
129 Wis. 659, | 143. 


109 NW 531, 116 AmSR 979. 98. Henderson vy. State, 
90. Holloway v. State, 90 Ark. |} 503. 

123, 118 SW 256. 99. 
$1. Pope v. State, 75 Tex. Cr. 54,|52 P 807. 

170 SW 152. 139 Cal. 


92. Fla—Ex p. Brandau, 26 Fla. 
142, 7 S 528. 

Ky.—Powell v. Com., 9 SW 245, 10 
KyL 329. 

Miss.—Wilson v. State, 12 S 332. 

Mo.—State v. Young, 237 Mo. 170, 
140 SW 873. 

Philippine.—U. 
1 Philippine 282. 

fa] Rule applied.—Where an in- 
dictment charges a person with the 
felony of knowingly having in his 
possession a forged instrument, with 


that a 
dress, 


S. v. Santa Marina, 


tioned in the 


94 Duffin v. Peo., 107 Ill. 113, 47| NW 823. 
AmR 431; Peo. v. Rathbun, 21 Wend. 4. 
(N. Y.) 509; State v. Cross, 101 N. C.| SW 640. 
770, 7 SE 715, 9 AmSR 53; State v. 5. 


Davis, 69 N. C. 313. 604. 
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signing of the check.’ Under a statute authorizing 
evidence of handwriting by comparison, and declar- 
ing that proof by comparison only shall not be 
sufficient to establish the handwriting of one who 


‘denies his signature under oath, one charged with 


v. Laird, 
50 P 481; Schrceeder v. Harvey, 75 Ill. 
Garrett v. Gonter, 42 Pa. St. 


Walker v. Logan, 75 Ga. 759. 
Garrett v. Gonter, 42 Pa: St. 9. 


Peo. v. Lundin, 120 Cal. 308, | 125, 

And see Peo. v. McGlade, 
66, 72 P 600 (where an ad- 11. 
dress followed the signature to a 
demand on a city treasury for street 
labor, and there was some evidence 
person bearing the 
signed had once lived at such ad- 12. 
but could not be found, and 
it appeared that he had never done 13. 
any street work for the city, and | 554. 
the prosecution produced a person 14. 
of the same name who had worked 
in such department at the time men-| Mo. 447, 
instrument, and who 
testified that he had not signed nor | 522 


Dunn v. Miller, 96 Mo. 324, 9 


Hutcheson v. Meazell, 


the forgery of a check cannot be convicted on proof 
of comparison of the handwriting, and there must 
be other evidence to show that accused wrote the 
instrument.? » But it has been held that it is not 
necessary that there should be positive testimony, 
in addition to proof of comparison of handwriting, 
in a prosecution for forgery, but circumstantial 
evidence may sustain a conviction.?° 

[§ 139] b. Fictitious Parties to Instrument. 


a 


Proof that no person bearing the name signed to a. 


check has any right to draw on the party to whom 
it is directed is prima facie evidence that the name 
is fictitious;11 and testimony by a person largely 
acquainted in the locality where accused represents 
the maker of the instrument to live that he knows 
of no such person sustains a conviction, accused 
offering no proof of the existence of such person;}” 
so where a bill of exchange was addressed to a 
certain person, living at a designated town, and 
had been apparently accepted by him, and a person 
of the name and place designated testifies that the 
acceptance is not his, and that he has made per- 
sonal inquiries and consulted a directory without 
being able to discover any other person of that 
name in the place designated, this is evidence for 
the jury that the name in the acceptance is ficti- 
tious.18 

[§ 140] 38. Making a False Instrument. That 
accused made the instrument alleged to be forged 
need not be proved by eyewitnesses, but may be 
inferred from facts and circumstances.!* The per- 
son whose signature is forged is not an indispensable 
witness;!5 nor need the subscribing witness be pro- 
dueed.1® Neither is it necessary in order to identify 
an instrument to produce all the persons through 
whose hands it has passed.” It is not indispensable 


TTSSCalie2ot; G& Rex ve Gibson, wRIee R254 
Rex v. Buttery, R. & R. 254. 

Yh NEON xe Schinek, 75 Mich. 592, 
42 NW 100 

8. Owens S State, 16 Ala. A, 413, 
78 S 423. 
Brooks v." State, 57° Tex! Cr: 
251, 122 Sw 386; Spicer v. State, 52 
Tex. (Cr wl ie LOS WS We Silos 

10. Batte’ v. State,” 57° Tex: Cr? 
122 SW 561 f[overr Spicer v. 
State, 52 Tex. Cr. 177, 105 Sw 813]. 
State v. Allen, 116 Mo. 548, 
22 SW 792; State v. Swank, (Or.) 
TOS MPO Ls (ry vie State, .arex Or 
215 SW 560 [quot Cyc]; Rex v. Back- 
ler, 5 C.-&, P2118) 24° men 482: 


(Rex. vCrs) 


14 Tex. 


name 


State v. Allen, 116 Mo. 548, 
22 SW 792. 
Res" Va “CWHites? 2 RS ee 


State v. Pyscher, 179 Mo. 140, 
77 SW_ 886; State v. Gullette, ‘121 
26 SW 354; Johnson v. 


State, 82 Tex. Cre“585, 200 SW 


intent to defraud by uttering it as|authorized the signature to the in- 15. Anson v. Peo., 148 111. ne ee 
true, it is of the essence of the|strument, the falsity of the instru-|NE 145; Anonymous, R. 
charge that the instrument described | ment is sufficiently proved). 281. 
as being in the possession of defend- 1. Com..v. Stowe, Mass) 54:9 Day. 16. Simmons v. State, 7 Oh. 116. 
ant was a forgery, and essential to a|v. Cole, 65 Mich. 129, 31 NW 8238. [a] Where the evidence whether 
conviction thereunder that evidence 2. Strickland v. Strickland, (Ark.) |a signature is forged is conflicting, 
be given of that fact. State v.|129 SW 801, 804 [cit Cyc]; Ryan v.|and the names of the witnesses ap- 
Young, 237 Mo. 170, 1409 SW 873. -| Rockford Ins. Co., 85 Wis. 573, 55] pear on the instrument, which would 
93. State v. Givens, 5 Ala. 747;| NW 1025. not be valid without witnesses, such 
“Com. v. Butterick, 100 Mass. 12. 3. Day v. Cole, 65. Mich. 129, 31 | witnesses must be produced, if pos- 


sible, in order to make out a case 
against defendant. Peo. v. Swetland, 
77 Mich. 538, 43 NW 779. 

64 Tex. 17. Commonweelth Bank v. Hal- 
deman, 1 Penr. & W. (Pa.) 161. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 140-142] 


to show that accused was at some time in posses- 
sion of the paper,1® or that it is in his handwriting.!® 
However,-the guilt of accused is established if the 
signature is proved to be in his handwriting.2° The 
fact that accused had received the fruits of a forged 
instrument, while not in itself sufficient proof that 
the instrument was forged by him,24 may when 
taken in conjunction with other circumstances in 
evidence be sufficient to warrant his conviction for 
forgery.*? Possession of a forged instrument by 
accused is strong evidence that he forged it or 
caused it to be forged,?* but it has been held that 
proof that accused passed a check bearing the 
forged indorsement of the name of the payee is 
not prima facie proof that he forged it,2* although 
the jury have the right to consider this circumstance 
in arriving at their verdict.2> Where accused has 
represented himself as being the person whose sig- 
nature is forged, his conviction of forgery is war- 
ranted ;?° so, where he has made other misstate- 
ments, and his actions in connection with the forged 
instrument are suspicious 27 or he has endeavored 
to afterward destroy it.28 His admissions with 
reference to the forgery may show his connection 
therewith,?® and when accompanied by a proof of 
other faets which render it difficult to understand 
how the instrument could have been forged without 
the intervention of accused it is sufficient to sus- 
tain a conviction of forgery.2° So, where one is 
eharged with having forged a check made payable 
to his order and there is evidence that the name 
of the drawer was that of a fictitious person, the 
jury are authorized -to infer that he forged it.21 On 


18. Richie v. Com., 70 SW 629, 24 
KyL 1077. as well as uttering. 
19. ‘Holdsworth v. Com., 138 Ky.|106 Ga. 226, 32 SE 140. 


Op. 291, 293, 6 KyL 591. 
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verdict against defendant of forging 


23. Ala.—King v. State, 71 Ala. 1. 
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the other hand, a conviction of forgery will be set 
aside where there is no evidence that accused ever 
had possession of the forged instrument, or that 
he could write at all.2? And the circumstance that 
articles of merchandise or coin similar to those ob- 
tained by means of the forgery were found several 
months later in the possession of one charged with 
the forgery is not sufficient to sustain a verdict of 
euilty.38 

[§ 141] 4. Alteration of Existing Instrument. 
Evidence that the instrument went into accused’s 
hands in its original condition and left his hands 
in its changed form is sufficient to show that he 
either altered it or caused it to be done;3* but if 
it is not shown that it was altered when it left his 
hands evidence that he participated in the ben- 
efits derived from such alteration is sufficient to 
connect him with it.2° So where accused admits that 
all the writing is his own, evidence that a clause 
was not in the instrument when executed will jus- 
tify a verdict;?® but a verdict will be set aside 
which is against the preponderance of evidence.?? 

[§ 142] 5. Uttering False Instrument.38 Proof 
that accused committed any of the acts which con- 


stitute uttering is sufficient,2® especially if he has 


made false statements in regard to the instrument.?° 
The allegation of uttering and publishing is proved 
by evidence that accused offered to pass the in- 
strument to another person declaring or asserting 
directly or indirectly by words or actions that it 
was good.4t | On the other hand proof merely that 
the prisoner had received the benefits derived from 
the uttering is not sufficient proof that he uttered 
accomplice to deceive the bank, and 
that money had been produced from 


the bank on a forged draft, there is 
no fact confessed from which it 


Shope v. State, 


“Generally the object of a person 
committing the offense charged in 
this case, is to similate the hand- 
writing of the person whose name 
is to the instrument, and to dis- 
guise his own, and resort must 
therefore be had in nearly every 
case to other facts and circum- 
stances to show the name of the 


obligor is falsely signed.” Holds- 
worth v. Com., supra. 
20. Allgood v. State, 87 Ga. 668, 


13 SE 569; Grooms vy. State, 40 Tex. 
Cr, 319, 50 SW 370. 

{a] Forgery of acceptance.—If a 
bill is shown to the purported ac- 
ceptor thereof, and he declares it to 
be a good bill, it is sufficient proof 
that he wrote the acceptance. 
Hevey’s Case, 2 East P. C. 856. ‘ 

[b] Sufficiency of expert testi- 
mony.—Where expert testimony 1s 
all that is offered to prove that the 
handwriting is that of defendant, it 
must be very positive in order to 
sustain a conviction. Peo. v. Lapi- 
que, 136 Cal, 503; 69 P 226; Peo. v. 
Mitchell, 92 Cal. 590, 28 P 597. 

Weight of comparison of hand- 
writings see Evidence § 895. 

21. U.S. v. Brooks, 3 MacArthur 
(DA Cy) ASL 5% 

22. Curtis v. State, 118 Ala. 125, 
24 8 111; Womble v. State, 107 Ga. 
666, 33 SH 630; Shope v. State, 106 
Ga. 226, 32 SH 140; Allgood v. State, 
87 Ga. 668, 13 SE 569; Anson v. Peo., 
148 Ill. 494, 35 NE 145; Langdon v. 
Peo., 133 Ill. 382, 24 NE 874; State 
vy. duane, 80 N.C: 407. 

[a] Rule applied.—Proof of ut- 
tering and receiving money on a 
forged instrument taken in connec- 
tion with evidence that defendant 
gave a false account of his connection 
with the transaction and that shortly 
before money was paid on the forged 
instrument he was seen _ inspecting 


printed blanks exactly like that on 
which the forged instrument was | 
made out is sufficient to sustain a 


Mass.—Com. v. Talbot, 2 Allen 161. 

Mo.—-State v. Rucker, 93 Mo. 88, 
5 SW 609. 

N.. C.—State v. Britt, 14 N. C. 122. 

Philippine—U. S. v. Castillo, 6 
Philippine 453. 

Eng.—Reg. v. James, 4. Cox C. C. 


90. 

24. State v. Miles, 22 Ida. 166, 124 
PAS6: 

25. State v. Miles, 22 Ida. 166, 124 
P 786. 

26. Peo. v. Sharp, 53 Mich. 523, 
19 NW 168; State v. Vineyard, 16 


Mont. 138, 40°P 173. 
27. Ala.——Gooden vy. State, 55 Ala. 


178 
125 Cal. 369, 


Cal.—Peo. v. 
Exc) Wey 

Ga.—Shope v. State, 106 Ga. 226, 
32 SE 140; Lascelles v. State, 90 Ga. 
847, 16 SE 945, 35 AmSR 216. 

Ill.—Howel v. Peo., 178 Ill. 176, 
52 NE 873; Anson v. Peo., 148 Ill. 494, 
35 NE 145. 

Mich.—Peo. v. Kemp, 76 Mich. 410, 
43 NW 439. 

Mo. — State v. Gullette, 121 Mo. 
447, 26 SW 354; State v. Rowlen, 114 
Mo. 626, 21 SW 729. 

Nv (G=—Stattiely:; (Matlock; 119. NS C: 
806, 25 SE 817. 

Pa.—Com. v. Stone, 6 Lack. Leg. 
N. 241. 

Tex.—Grooms v. State, 40 Tex. Cr. 
319, 50 SW 370; Caston v. State, 31 


King, 


Tex. Cr. 304, 20 SW 585; Barnwell 
v. State, 1 Tex, A.-745. 

23. State v. Matlock, 119 N. C. 
ROGMEL bE SE sd; Com, “vaasStone, 6 
Pack Ges IN GPa.) 241. 


Langdon v. Peo., 133 Ill. 382, 
294 NE 874; Com. v. Stone, 6 Lack. 
Leg, N. (Pa.) 241; Smith v. State, 
(Tex, Cr. 32 Sw 696: 

fa] Admission insufficient. — In 
the admission by defendant made 
long after the crime that he knew 
who 
tion and was informed as to some 
of the plans and devices used by the 


committed the forgery in ques-: 


could be fairly inferred that defend- 
ant did any act connected with the 
transaction or that he was aware 
that the crime of making and utter- 
ing a forged draft was meditated by 
anyone. Peo. v. Elliott, 8 NYSt 223 
[rev 106 N. Y. 288, 12 NE 602]. 

risen U. S. v. Castillo, 6 Philippine 


31. Williams v. State, 126 Ala. 50, 
28 S 632, 

32. Miller v. State, 71 Fla. 338, 
71 S 280. 

33. (Peo. vy. Creegan, 121 Cal., 554, 
53 P 1082; McCombs v. State, 109 


Ga. 496, 34 SE 1021. 

34. Darby v. State, 41 Fla. 274, 26 
Ss 3155 "Com. «v.02 Pride, 940 Keys. 5 eis 
23) SWie lob; 15 KeyLr 264. States w. 
Burd, 115 Mo. 405, 22 SW 377; Mason 
acetate 82 Tex. Cr: 95, 22 Sw 144, 


Peo. v. Ryland, 97 N. 'Y. 126 
FUN S 568.0) INE aye *Cimlizonr 
State ies Adamson, 43 Minn. 


35. 
[aff 28 


38. Guilty knowledge see 
§§ 144, 145. 

39. U. S.—wU. S. v. Mitchell, 26 F. 
Cas. No. 15,787, Baldw. 366. 

Ga.—Walker v. State, 127 Ga. 48, 
Hy SE 113, 119 AmSR 314, 8 LRANS 

Gide 

Mich.—Peo. v. Dane, 79 Mich. 361, 
44 NW 617. 

Mo.—State v. Caudle, 174 Mo. 388, 


infra 


74 Sw 621. 

Pa.—Com. v. Searle, 2 Binn. 332, 
4 AmD 446. 

Porto Rico.—Peo. ,.v. Velez, 17 


Porto Rico 977. 
Tex.—Stroggins v. State, (Cr.) 69 
SW 510. 
Hng.—Rex v. Shukard, R. & R. 150. 
40. Peo. v. Dane, 79 Mich. 361, 44 


NW 617. 
41. U.S. v. Mitchell, 26 EF. Cas. 
INO Losi © Baldwes 36625 iComie v. 


Searle, 2 Binn. 332, 4 AmD 446; Rex 


'v. Shukard, R. & R. 150. 
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it,42 even though it is shown that he forged it.*3 
Reference is made in the notes to cases in which the 
evidence was held sufficient to sustain a conviction 
of uttering a forged instrument;** to sustain a 
conviction of uttering or passing a forged check,* 
or a forged deed;** to submit the case to the jury.** 
Also, reference is made in the notes to cases in 
which the evidence was held insufficient to sustain 
a conviction of uttering or passing a forged paper ;*% 
or to submit the case to the jury.*® 

[§ 143] 6. Having False Instrument in Posses- 
sion. On a prosecution for having in one’s pos- 
session a forged writing with intent to fraudulently 
utter it a conviction is unauthorized in the absence 
of evidence identifying the writing set out in the 
indictment with the one found in accused’s posses- 
sion,°° and it must also be shown that accused 
knew it to be a forged instrument.®! Evidence that 
accused was fifty years of age, illiterate, and could 
not write his name, does not show his innocence 
of the offense of having a forged deed in his pos- 
session with intent to utter it.5? 

[§ 144] 7. Intent to Defraud and Guilty Knowl- 
edge—a. In General. Knowingly passing a forged 
instrument as genuine is conclusive of an intent to 
defraud.®? Evidence that the advantage which the 
instrument if genuine would have given has been 
obtained,°* or that the injury which such an in- 
strument could, inflict has been accomplished,®® suffi- 
ciently shows an intent to defraud. So evidence 
that accused believed he could procure by means 
of his aet that which he could not otherwise procure 
is ample.®® Signing a fictitious name,®°’? or the im- 
personation of another,®? shows guilty intent and 
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| 

justifies a conviction. . Where it is shown that ac- 
cused on making a sale for cash converted it and 
forged and turned in to his employer a note of the 
purchaser, his intent to defraud is sufficiently shown 
by his own testimony that he thereby intended to 
defer the payment for his own accommodation.°® 
On a prosecution for forging a draft, the fact that 
the draft was forged and was made payable to ac- 
cused who indorsed it is sufficient evidence of his 
intention to defraud, by his indorsement, the person 
on whom the draft was drawn.®® On the other hand 
possession of a forged instrument payable to a 
third person is not sufficient evidence of knowledge 
of the forgery.*+ Misrepresentations made by ac- 
cused in uttering the instrument is sufficient evi- 
dence of his knowledge of its falsity ;®? but a con- 
viction cannot be sustained where such knowledge 
is not shown.®* If the evidence is insufficient to 
show an intent to defraud, a verdict of guilty 
cannot be sustained.®+ 

[§ 145] b. Particular Person. If the indict- 
ment charges an intent to defraud a particular per- 
son it must be proved;® but if an intent to defraud 
generally is charged it is sufficient to show an in- 
tent to defraud anyone.*®® In order to find the intent 
to defraud a particular person it is not necessary 
that there should be evidence to show that accused 
had that particular person in contemplation at the 
time of the forgery, if its effect would be to defraud 
him.§* As everything which is the natural conse- 
quence of the act must be taken to be the intention 
of aécused, it is a consequence that he intended to 
defraud the person to whom he uttered,*® or at- 


42. Reg. v. Johnson, 6 Cox C. C.|/198 SW 32, LRAI1918B 1189; Fry v. [a] Thus on a trial for uttering 


18. State; 78 Tex: Cr. 435, 182 SW. 331: 
Com. v. Burgess, 91 SW 266,|the testimony of the cashier of a 


43. Reg. v. Lines, 1 Cox C. C, 353, 48. 
2:ConCs CG; 


a forged check on a designated bank, 


28 KyL 1128; Blacker v. State, 74]}new bank, which had succeeded to 


56. 
44. Ky.—Graham v. Com., 174 Ky. | Nebr. 671, 105 NW 302, 121 AmSR]|the former bank, that the names of 
645, 192 SW 683. 751; Whitmire v. State, 70 Tex. Cr.!the depositors of the designated 


Mass.—Com, v. Bond, 188 Mass. |475, 156 SW 1179. FE) 
Bates v. Com., 164 Ky. 1, 174 | ferred to the books of the new bank, 


91, 74 NE 293. 49. 
' N. Y.—Peo. v. Biddison, 136 App. |SW 765 
Div. 525, 121 NYS 129; Peo. v. Min- 


50. Eldridge v. 


bank, with balances, were trans- 


i and that the name affixed to the 
State, 76 Miss. |check as drawer did not appear on 


gey, 118 App. Div. 652, 1083 NYS 627 
[aff ,190 N. Y. 61, 82 NE 728]. 

Tex.—Adams v. State, 65 Tex. Cr. 
44, 143 SW 185. 

Wash,—State v. Peeples, 71 Wash. 
Ad Iw 29. PUY 08. 

Can.—Reg. v. Ricker, 31 N. B. 184. 

45. Ark.—Tongs vy. State, 130 Ark. 
344, 197 SW 573. 

Cal.— Peo. v. Okomoto, 26 Cal. A. 
568, 147 P 598, 

Ky.—Smith vy. Com., 151 Ky. 517, 
152 SW 574. 

Mo.—State v. Chissell, 245 Mo. 
549, 150.SW 1066. 

Okl.—Brown v. State, 12 Okl. Cr. 
242, 154 P 339. 

Tex.—Barnes v. State, 83 Tex. Cr. 
207, 202 SW 949; Morgan v. State, 
82 Tex. Cr, 615, 201 SW 654; Raines 
v. State, 56 Tex. Cr. 94, 119 SW 93; 
Bdwards v. State, 53 Tex. Cr. 50, 
108 SW 673, 126 AmSR 767. 

[a] Thus an allegation that ac- 
eused did “utter and publish” a 
certain forged check is Supported by 
evidence that he offered to pass the 
check as a genuine instrument, al- 
though the offer was not accepted, 
and accused did not exhibit it to the 
witness, there being other evidence 
from which the jury might find that 
such check was forged by accused 
and was in his.possession when such 
offer was made. Walker v. State, 127 
Ga. 48, 56 SE 1138, 119 AmSR 314, 
8 LRANS 1175. 

46. Peo. v. Alderdice, 120 App. 
Divan 3608, 2.058 NYS!) 395;08Staten Vv. 
Hatfield, 65 Wash. 550, 118 P 735, 
AnnCas19138B 895. 

47. Com. v:. Fenwick, 177 Ky. 685, 


353, 24 S 313. 

51. State v. Hathhorn, 166 Mo. 
229, 65 SW 756. 

[a] Evidence held sufficient to 
sustain conviction.—State v. Stark, 
202 Mo. 210, 100 SW 642; Wood- 
ward v. State, 75 Tex. Cr. 97, 170 SW 


309. 

52. State v. Stark, 202 Mo. 210, 
100 SW. 642. 

53. Jordan v. State, 127 Ga. 278, 
56 SH 422. 


54. State v. Cross, 101 N. C. 770, 
7 SE 715, 9 AmSR 538; Chahoon v. 
Com., 20 Gratt. (61 veo Tass Eves .cwe 
Craig, 7 U. GC. CG. Pais 

55. Peo. v. Stork, 133 “Cal. 371, 65 
P 822, 

56. Reg. v. Geach, 9 C. & P. 499, 
38 ECL 294. 

57. State v. Patterson, 116 Mo. 
505, 22 SW 696; Johnson v. State, 35 
Tex: Cr: 271, 388° SW. 231. 

58. State v. Patterson, 116 Mo. 
505, 22 SW 696. 

59. Spears v. Peo., 220 Ill. 72, 77 
NE 112, 4 LRANS 402. 

60. Timmons v. State, 80 Ga. 216, 
4 SE 766. 

61. State v. Waterbury, 133 Iowa 
135, 110 NW 328. 

62. State v. Beasley, 84 Iowa 83, 
50 NW 570; Rex v. Shepherd, 2 East 
125) Ga, et 

63. Maloney v. State, 91 Ark, 485, 
121 SW 728, 184 AmSR 83, 18 Ann 
Cas 480; U. S. v. Gomez, 3 Philippine 
436; Garza v. State, 38 Tex. (Cr. 317, 
42 SW 563; Leeper v. State, 27 Tex. 
A. 694, 11 SW 644; Rex v. Watts, 3 
Bag Balls i MChe682,) 129 Reprint 
1258. 


such books, did not show that such 
Name was fictitious, and the infer- 
ence could not be raised that the 
check was forged, and so known to 
accused, Maloney v. State, 91 Ark. 
485, 121 SW 728, 134 AmSR 838, 18 
AnnCas 480. 

64. Iiarrison v. State, 13 Ga. A. 
31, 78 SH 686; State v. Hutzel, 
(Kan.) 195 P 887. 

{a] Thus, where the attorney of 
the grantor of a deed receives it 
from his client to be delivered to 
the grantee after the grantor’s 
death, and the attorney during the 
grantor’s lifetime destroys the deed, 
the attorney’s good faith, when he 
candidly admits the destruction, was 
of controlling significance when such 
attorney is prosecuted on a charge 
of forgery by destroying the deed 
with intent to defraud: State v. — 
Hutzel,. (Kan.) 195 P 887. 

65. Colvin v. State, 11 Ind. 361; 
Com. v. Whitney, Thach. Cr. Cas. 
(Mass.) 588. 

66. State v. Haton. 166 Mo. 575, 
66 SW 539; State v. Clevland, 6 Nev. 
183i; VStates \v.iiCross} LON, Gr) We 
7 SE 715, 9 AmSR 53. 

Necessity of intent to defraud 
particular person see supra § 18. 

67. U. S. v. Long, 30 Fed. 678. 

68. Timmons v. State, 80 Ga. 21 
4 SE 766; Sampson v. Peo., 188 Ill. 
592, 59 NE 427; State v. Chissell, 245 
Mo. 549, 557, 150 SW 1066 [cit Cyc]; 
Regisve slodd, yl "Cox Cr Oss Teese 
v. Cooke, 8 C. & P. 582, 34 ECL 903; 
Rex v. Martin, 7 C. & P. 549, 32 BCL 
vag Rex v. Shepherd, 2 Hast P. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 145-150] 


tempted to utter,°® the instrument, and also the 
person whose name is used,’° although there was no 
probability of his act being successful.71 Where 
the name used is fictitious, the intent to defraud the 
person to whom the instrument was uttered can be 
inferred.“ The oath of the person to whom the 
instrument was uttered that he believed accused 
had no intent to defraud him will not repel the 
presumption.’? The person to whom an instrument 
is passed by means of a forged indorsement cannot 
be said not to be defrauded because his agent saw 
accused write the indorsement, and the agent knew 
that accused had no interest in it, if the agent did 
not know whose names were written upon it.™4 On 
a prosecution for the forgery of a will, the indict- 
ment charging an intent to defraud a person or 
persons unknown, such intent is not made out where 
the prosecution fails to show that there is any 
person in existence who might be defrauded.75 

[§ 146] 8. Efficacy of Instrument to Defraud. 
The instrument must appear to be a valid one, and 
if the evidence upon this point is vague it 
is not sufficient.7° A register of a corporation is 
sufficient evidence that a person whose name is 
forged is a stockholder;’”? the muster book of the 
navy office is good evidence to prove the identity 
of a supposed testator;78 and an admission by ac- 
cused that he taught school in a certain year, which 
was prior to the expiration of a teacher’s certificate, 
sufficiently discloses that the alteration of the cer- 
tificate was made while it was in force.”® 

[§ 147] 9. Authority to Make Instrument. Au- 
thority to sign the name of another is sufficiently 
shown where such other person was informed at the 
time and did not repudiate the act;8° or when on 
previous occasions the person whose name was used 
had paid the instrument without remonstrance.*! 
Evidence that the person whose name is used does 
not recollect whether or not he gave authority will 
not support a conviction ;§? but if such person posi- 
tively denies authority a verdict of guilty will not 
be set aside,®* unless it is against the clear weight 
of evidence.8* Authority of accused is not shown 
by a belief that the person whose name is used will 
ratify the act,> nor by evidence showing the amount 
of attention given by accused as agent to his prin- 
cipal’s affairs,8¢ nor by proving authority to have 
been given to others to make similar instruments,*? 
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nor by evidence that, when accused had previously 
made a similar alteration in a note other than the 
one alleged to be forged, the party lable thereon 
had caused the note to be withdrawn as soon as he 
discovered the alteration and had paid no attention 
to notice of protest.8§ So evidence of agency for 
some purposes does not show authority’to sign the 
principal’s name to notes.8® Nor does the evidence 
that an agent is entitled to compensation for his 
services, which his principal directs be obtained 
from a bank, show authority in such agent to sign 
his principal’s name to a note; nor does it avail 
accused to show authority from one person, where 
he signed the names of two persons, and there 
is no question as to lack of authority from the 
other. 

[§ 148] 10. Corporate Existence of Party De- 
frauded. It is not necessary to show that a corpora- 
tion defrauded or intended to be defrauded is one 
de jure; it is sufficient if it appears to be acting 
as such.°* Where the forgery consisted in the al- 
teration of the findings in a civil suit, the pleadings 
in which assumed that the adverse party was a 
corporation, and the trial proceeded upon that 
theory, accused, on the trial of forgery, cannot com- 
plain that the evidence failed to show the existence 
of any person, partnership, or corporation capable 
of being defrauded.%? : 

[§ 149-150] 11. Venue. Proof of the place 
where the forgery was committed may be made by 
circumstantial as well as by direct evidence;%* and 
evidence of venue need not exclude every reasonable 
doubt, but it is sufficient if it can reasonably be 
inferred that the offense was committed within the 
jurisdiction alleged.°> If the instrument purports 
to have been executed in a certain county, and ae-' 
cused was there at that time, it is sufficient evi- 
dence of its execution therein;°® and possession of 
a forged instrument in the county where the forgery, 
is charged to have been committed is prima facie 
evidence that the forgery was committed in that 
county.°? While it has been held that the offense of 
forging a note in a certain county cannot be in- 
ferred from its having been uttered in that county,%* 
the weight of authority is that in the absence of 
other proof,. evidence that the instrument was ut- 
tered in a certain county is strong proof that it 
was forged there,®® and is sufficient at least to en- 


69. Rex v. Crowther, 5 C. & P. 80. Reg. v. Smith, 3 F. & F., 504; 89. State v.. Rivers, 124 Iowa 17, 
316, 24 ECL 583. Reg. v. Beardsall, 1 F. & F. 529. 98 NW_ 785. f 
70. Reg. v. Todd, 1. Cox C.C..57; 81. Reg. v. Beard, 8 C. & P. 143, 90. State v. Rivers, 124 Iowa 17, 
Reg. v. Cooke, 8 C. & P. 582, 34 ECL | 34 ECL 656. 98 NW_785. _ 
903. 82. Roberts v. State, (Tex. Cr.) 91. Peo. v. Leyshon, 108 Cal. 440, 
71. Rex v. Crowther, 5 C. & P.|53 SW 864. 41 P 480. 
316, 24 ECL 583. 83. Aboltz v. Peo., 121 Ill. 560, 13 92. Peo. v. Frank, 28 Cal. 507. 
72. Williams v. State, 126 Ala. 50,| NE 524 And see Peo. v. D’Argen- 93. State v. Kidd, 89 Iowa 54, 56 
28 S 632. cour, 92/N, ¥. 624, 2 N. ¥. Cr. 267 | NW 263. 
73. Rex v. Shepherd, 2 Hast P. C.| [aff 32 Hun 178] (on the trial of an 94. State v. Chamberlain, 89 Mo. 
967. indictment charging ete Ae cas ar 1 PENN e or pis aaa 
s . Childers, 32 Or. 119, |} graving a plate for e printing o mi Vv. ate, a. : 
49° B Bt gee ; notes of a foreign bank, testimony |S 894; Peo. v. McIntosh, 242 Ill. 602, 
75. Reg. v. Tufts, 3 Cox C. C. 160.|of the resident agent of the bank 90 NE 180; Langdon v. Peo., 133 Il. 


76. State v. Imboden, 157 Mo. 83, 
57 SW_ 536. 

77. Reg. v. Nash, 2 Den. C. C. 448. 

78. Rex v. Fitzgerald, 2 East P. 
C. 953; Rex v. Rhodes, 1 Leach C. C. 
2 


9. 

79. Dudley v. State, (Tex. Cr.) 
58 SW 111 (where the alteration 
consisted in changing “Mrs.” to 
‘Mr.’ before the name of the 
licensee, and the word “two” to 
“four” by which the number. of 
years for which the certificate was 
given was increased, an admission 
by the husband that he taught dur- 
ing the original two years indicated 
that the alteration must have been 
made while the certificate was 
valid). 


to the effect that he had authorized 
no one except a certain company 
to do the engraving for the bank 
and proof that such company re- 
tained in its possession the genuine 
plates engraved by them was suffi- 
cient to establish that defendant had 
no authority to engrave the plate). 
84. State v. White, 98 Iowa 346, 
67 NW 267. ; 
85. Peo. v. Weaver, 81 App. Div. 
567, 81 NYS 519 [rev on other 
grounds 177 N. Y. 434, €9 NE 1094]. 
86. State v. Rivers, 124 Iowa 17, 
98 NW_ 785. 
87. Colter v. State, 41 Tex. Cr. 78, 
51 SW 945. 
88. Towles v. U. S., 19 App. (D 
(Py Ff yale 


382, 24 NE 874. 


[a] The reason is that venue is 
not an element of the crime, Peo. y. 
pein tosh: 242 (si TN 16025 “+900 SNE 
180. 

96. Smith v. State, 29 Fla. 408, 
10 S 894; State v. Blanchard, 74 
Iowa 628, 38 NW 519; State v. 
Thompson, 19 Iowa 299; State v. 


Morgan, 19 N. C. 348; State v. Jones, 
1 McMull (S. C.) 236, 36 AmD 257. 
97. Johnson v. State, 35 Ala. 370; 
Spencer v. Com., 2 Leigh (29 Va.) 
751; State v. Poindexter, 23 W. Va. 


805 
9&6 Com. v. Parmenter, 5 Pick. 
(Mass.) 279. 
p 99.. .U..S.—Us S.)\v. Britton, .24 2. 
(cas. No. 14,650, 2 Mason 464. 
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title the state to go.to the jury on that question, 
and to sustain a verdict that the crime was there 
committed.2 If a genuine instrument has been al- 
tered, the place where it is first known to be al- 
tered is prima facie the place where such altera- 
tion was made, although it was originally issued 
elsewhere;*. and if the uttering was by mail the 
postmark is evidence of the place of uttering.* 

[§ 151] 12. Evidence Corroborative of That of 
Person Interested. By statute, in Canada, the evi- 
dence of any person supposed to be interested in 


XVII. 


[§ 152] A. Conduct in General? Where sev- 
eral are jointly charged with procuring others to 
utter a forged will, the only evidence being of .sep- 
arate acts, at separate times and places, and one 
pleads guilty at the end of the evidence, the others 
may notwithstanding be convicted.1% 

Severance.!4 Although forged deeds affect the 
same land, and constitute a link in the title there- 
to, their forgery by different ‘persons are separate 
and distinct transactions, entitling such persons to 
a severance.?® 

Order of proof.1® Where the corpus delicti de- 
pends entirely for its existence on accused’s acts 
and intent, such acts and his admissions, if admis- 
sible at all, are admissible at any stage of the 
proceedings upon the trial.17 So it has been held 


FORGERY 


[§§ 150-153 


respect of any instrument or other matter given 
in evidence on a trial for forgery must be cor- 
roborated.®> Otherwise a conviction cannot be sus- 
tained. But the statute has no application to one 
who had no interest at the time of the trial,’ al- 
though he may previously have possessed some in- 
terest.8 And it has been said that the statute does 
not require corroboration by independent testimony 
as to every material fact,® but that the required cor- 
roboration naturally would be as to the forged name 
or written matter.?° 


TRIAL *? 


that on a trial for uttering a forged indorsement 
of a check, the check and the invoices of the goods 
in payment for which it was drawn are admissible 
in evidence before proving the corpus delicti.1% 

Filing instruments before trial.1° A requirement 
that instruments, to be admitted in evidence, must 
be filed before trial does not apply to forged in- 
struments.?° 

Oyer of instrument.2!. A demurrer on ‘account of 
a variance cannot be considered unless oyer of the 
instrument is craved.?? 

[§ 153] B. Questions of Law and Fact. Ques- 
tions of law are for the court and questions of 
fact for the jury.22 What is or what is not a false 
making is a question of law;?4 so is the interpreta- 
tion of the writing.*° Where the variance between 


Ala.—McGuire v. State, 37 Ala. 
161. 

Colo.—Cohen v. Peo., 7 Colo. 274, 
3 P 385 


Ill—Bland v. Peo., 4 Ill. 364. 

Iowa.—State v. Blanchard, 74 Iowa 
628, 38 NW 519. 

La.—State v. Morgan, 35 La. Ann. 
293. 

Mass.—Com. y. Perris, 108 Mass. 


al 
Mo.—State v. Willard, 228 Mo. 
328, 128 SW 749; State v. Yerger, 86 
33 


Mo. es 

N. H.—State v. Forbes, 75 N. H. 
306, 73 A 929, AnnCasi912A 302. 

N. C.—State v. Morgan, 19 N. C. 
348. 
fae iw eo v. State, 38 Oh. St. 
507, 

Tex.—Mason v. State, 32 Tex. Cr. 
95, 22 SW 144, 408. 

Va.—Spencer v. Com., 2 Leigh (29 
Vaz): 751; 

W. Va.—State v. Poindexter, 23 W. 
Va. 805. 

[a] Evidence insufficient to show 
place of execution Where a_ deed 
purports to have been made in one 
county, representing the grantor as 
residing in another county, and the 
grantee, defendant, in a third, evi- 
dence that it was recorded in a 
fourth county is not sufficient to 
authorize a finding that it was 
forged in the latter county. Hen- 
derson v. State, 14 Tex. 503. 

1. State v. Forbes, 75 N. H. 306, 
73 A 929, AnnCas1912A 302. 

2. State v. Forbes, 75 N. H. 306, 
73 ie 929, AnnCasi912A 302. 

U, Ss. v. Britton, 24 F,. Cas. No. 
14, “350, 2 Mason 464. 

4. Rex v. Perkin, 2 Lew. C. C. 
150. 

5. Rex v.’ Magnolo, 22 B. C, 359, 
32 DomLR 510, 26 CanCrCas 419; 
Rex v. Scheller, 7 Sask, L. 239, 16 
DomLR 462, 23 CanCrCas 1, 27 West 
LR 621, 6 WestWkly 261; Reg. v. 
Farrell, 1 Terr. L. 166; Reg. v. Mc- 
Bride, 26 Ont. 689; Reg. v. Rhodes, 
22 Ont. 480; Reg. v. Selby, 16 Ont. 
255; Reg. v. McDonald, 31-U.°C. Q. B. 
337; Houle v. Rex, 15 Que..K. B. 170. 

[a] The object of the statute, it 
is said, is to get rid of the objec- 
tion of the prosecutor being an in- 


° 


terested witness. Reg. v. Banner- 
man; 43° U)-C. Q: :B.. 547. 

{b] Who is not a person inter- 
ested.—The prisoner was charged in 
the first count with forging the 
name of a superintendent of the N. 
W. M. police to a requisition for 
transport, and in the second, with 
uttering it knowing it to be forged. 
It was held that the superintendent 
was not “a person interested, or sup- 
posed to be interested,” within the 
meaning of the Criminal Procedure 
Act (Can. Revs St. c 174 § 218) and 
that therefore his evidence did not 
require corroboration. Reg. v. Far- 
Tell VLomerr. L166; 

{c] Corroborative evidence held 
sufficient.—(1) Where accused is 
charged with forgery, by writing 
three false signatures, as indorse- 
ments, on the back of a promissory 
note, and each of the parties whose 
signature is thus made to appear 
swears that it is not his and is a 
forgery, there is the corroborative 
evidence required under Cr. Code 
§ 684 to make good a conviction. 
Houle v. Rex, 15 Que. K. B. 170. (2) 
Evidence of accused in his own be- 
half may constitute the corrobor- 
ating evidence required, Rex v. 
Wakelyn, 5 Alta. L. 464, 10 DomLR 
4555" 21 CanGrCas s 1175 
807, 4 WestWkly 170. (3) Other 
corroborative evidence held suffi- 
cient. Rex v. Scheller, 7 Sask... L. 
239. 

[dad] Corroborative evidence held 
insufficient.—Where on a charge of 
forgery, in addition to evidence of 
one witness that the forged docu- 
ments were written by accused, it 
was also proved by the same wit- 
ness that certain names in a book 
written by the same hand as the 
forged documents were in the hand- 
writing of accused, it was held that 


this was not sufficient corroboration: 


under Can. Cr. Code (1892) § 684. 
Reg. v. McBride, 26 Ont. 639. 

6 Rex v.. Magnolo, 22 B. C. 359, 
32 DomLR 510,26 Can€rCas 4179; 
Reg. v. McBride, 28, Ont. 639; Reg. 
Vv. Giles, 6... eve: 84. 
eae Reg. v. aeet eal TS Ont, 

8. Reg. v. Hagerman, 15 Ont. 598. 


23 WestLR 


9. Reg. v. Bannerman, 43 U. C. 
Q. B. 547. 

10. oe a v. Bannerman, 43 U. C. 
Q. B. 547. 

11. Trial generally see Criminal 
Law §§ 2000-2614. 

12. Conduct of trial generally see 
Criminal Law §§ 2049-2111. 

13. Reg. v. Barber, 1 C. & K. 442, 
47 ECL 442, 

14 Separate trials of codefend- 
ants generally see Criminal Law 
§§ 2006-2014. 

15. Grooms ma State, 40 Mexouerns 
319, 50 SW 37 

16. Order bs proof generally see 
Criminal Law §§ 2179-2193. 

17. Peo. v. Swetland, 77 Mich. 53, 
43 NW 779. 

{a] Admitting Instrument before 
proof that accused wrote it.—The 
fact that the instrument charged to 
have been forged was admitted in 
evidence before proof that it was 
written by accused is not a ground 
for reversal, where such proof was 
subsequently made. Williams vy. 
State, 24 Tex, A. 342, 6 SW 581. 

18. Peo. v. Kemp, 76 Mich. 410, 


Tr 


19. Introduction of documentary 
evidence generally see Criminal Law 
§§ 2160-2162. 

20. Caston v. State, 31 Tex. Cr. 
304, 20 SW 585. 

21. Inspection of documentary 
Hey sta generally see Criminal Law 
22. Butler v. State, 22 Ala. 43. 
23. See Criminal Law §§ 2272-— 
23521%4; and cases infra this sec- 

tion. 

24. Reg. v. Bateman;-t Cox GC. C. 
186; Rex v. Hart;-7 CC. & bi: 652, 32 
ECL 805. 

[a] The materiality of the alter- 
ations charged is a question of law 
for the court. State v. Lotono, 62 
W. Va, 310, 58 SE 621; Carey Mfg. 
Coe. Vv. ‘Watson, 58 W. Va. 189, 52 SE 

25. Lampkin v. State, 105 Ala. 1, 
16'-S, 575+. Dotson’ *v., ‘State, 188 Ala: 
208, 7 S 959; State v. Anderson, 30 
La. Ann. 557: Williams v. State, 
(Tex. Cr?) "32: 1S Wir 544) Ower ly. ave 
State, 34 Tex. Cr.500; 31 SW 377%: 
Burks v. State, 24 Tex. A.” 326, 332: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pleading and proof is plain, the court should decide 
the question by rejecting the evidence,?* although 
where it is doubtful the question should be referred 
to the jury, whose decision should be conclusive.?7 
The jury must determine whether the acts charged 
to constitute a forgery exist,?8 whether there has 
been an uttering,?® or an intent to defraud;3° or 
whether defendant on uttering an instrument had 
guilty knowledge that it was forged,?! Likewise 
they must decide to whom the instrument has been 
passed ;°? whether it was so imperfect as not to de- 
ceive a man of ordinary prudence ;?3 and whether an 
alteration was made with authority.24 It is also 
for the jury to determine whom accused intended 
to defraud.*® In case of uncertainty as to whether 
the paper offered in evidence is the one described 
in the indictment it may be submitted to the jury.%¢ 
It is also for the jury to say whether the whole in- 
strument was produced by the same hand that wrote 
the signature;37 whether the person whose name is 
signed to the instrument is real or fictitious ;3§ 
whether accused has proved an‘alibi;?® whether a 
signature was intended as an approval of an ac- 
count as alleged;4® whom accused intended to rep- 
resent by a signature;*! whether words added to a 
receipt altered its effect ;42 whether an instrument 
was used to draw money,** and whether accused ten- 
dered handwriting as his own or another’s.44 

[§ 154] C. Instructions 4*—1. In General. In- 
structions which are involved and have a tendency 
to confuse the jury should not be given.t® Nor 
should instructions be given which are merely ab- 
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State v. Chance, 82 Kan. 388, 
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stract and not involved in the matters presented 
for determination.*7 Matter in a requested instruc- 
tion which is inapplicable to a prosecution for 
forgery is properly stricken out.4® Instructions 
should not be given where they have the effect of 
depriving accused of the benefit of competent evi- 
dence in his behalf.4® Allissues raised by the plead- 
ings and evidence should be submitted to the jury 
for their determination under appropriate instruc- 
tions.5° Also instructions must relate and be con- 
fined to the issues raised by the pleadings and 
evidence, although accused cannot complain of 
instructions which favor him on the ground that 
they are not supported by the evidence.*? Nor can 
he complain of instructions as to uttering a forged 
instrument where he was not convicted of that 
offense.°? An instruction that the fact that no one 
suffered injury by reason of the acts charged should 
not be considered on the question of guilt, is not 
a comment on the evidence, or contradictory and 
misleading.®* If there is but one count for forgery 
of an instrument, which adds that accused uttered 
it, he is not prejudiced by the alternative form 
of an instruction to find him guilty if it was be- 
heved that he forged ‘‘or uttered’’ it, where the 
evidence is sufficient to support a conviction for 
forgery, and the punishment for the separate of- 
fenses of uttering and forging are the same.55 

[§ 155] 2. Defining and Describing Offense.®¢ 
A definition of the crime of forgery in the lan- 
guage of the statute,®? or its equivalent,5® is suffi- 
cient. An instruction embodying a general state- 


243, 186 SW 770. 
W. Va.—State v. Poindexter, 23 W. 


26. U.S: v. Hinman, 26 2. Cas. 34 >SW ,923. 
No. 15,370, Baldw. 292; Turpin § v. 33. 
State, 19 Oh. St. 540. 

a7. Save Hinman, 26. Cas.) Cas) 164; 
Nov 15,3705" Baldw.!'292> (State v. 


Potts 9 N.) 1d.) i261 17 VAmD (4495 
Turpin v. State, 19 Oh. St. 540. 

28. Ark.—Maloney v. State, 91 
Ark. 485, 121 SW 728, 134 AmSR 83, 
18 AnnCas 480. 

Ind.—Mosher v. State, 14 Ind. 261. 

Iowa.—State v. Nichols, 38 Iowa 
110 [overr on other grounds 56 Iowa 
586]. 

La.— State’ v. 39))s Tha. 
Ann. 331, 1 S 669. 

Me.—State v. Flye, 26 Me. 312. 

N. Y.—Peo. v. Shanley, 132 App. 
Div. 821, 117 NYS 845 [aff 196 N. Y. 


Jefferson, 


574 mem, 90 NE 1163 mem]. 
Oh.—Hess: v. State, 5 Oh. 5, 22 
AmD 767. 
Tenn.—Wiggins v. State, 1 Lea 


738: State v. Shelton, 7 Humphr. 31. 

fa] Alteration of instrument.—It 
is for the jury to determine whether 
there has been an alteration of an 


instrument as charged. McDonnell 
v. State, 58 Ark. 242, 24 SW 105; 
State v. Flye, 26 Me. 312; Peo. v. 


Shanley, 132 App. Div. 821, 117 NYS 
845 [aff 196 N. Y. 574 mem, 90 NE 
1163 mem]. 


29) Ree. v. MeQuin, 1 .Cox ‘Cx C: 
34. 

30) eUs Ss — Us. Sy ave rAndems.! 158 
Fed. 996. 

Cal.—Peo. v. Kuhn, 33 Cal. A. 319, 
165°P 26. 


Del.—State v. 3 Pennew. 


264,-51 A 604. 


Pratt, 


Mi-—Kotter v. Peo,, 150! Tle “441; 
37 NE 932. 
N. Y.—Peo. v. Wiman, 148 N. Y. 


29, 42 NE 408 [aff 85 Hun 320, 32 
NYS 1037]; Peo. v. Flack, 125 N. Y. 
224, 26 NE 267, 11 LRA 807; Peo. v. 
D’Argencour) 95 °N. Y¥.. 624, 2. N. Y: 
Cr. 267 [aff 32 Hun 178]; Phelps v. 
Peo., 72 N. Y. 365 [aff 6 Hun 428]. 

Tex.—Knowles v. State, (Cr.) 74 
SW 767. 


Ene Rex’) v2 Crocker; (2) B. & Pix, 


N. R. 87, (127 Reprint 556. 
Wells v. Terr., 1 Okl. Cr. 469, 
98 P 483. ; 
32. Huntly v. State, (Tex. Cr.) 
[26 C. J.—62] 


108 P 789, 27 LRANS 1003, 20 Ann 
State v. Warren, 109 Mo. 
430, 19 SW 191, 32 AmSR 681. 


34. ‘Towles -v.; U. S., 19 App: —(D. 
CAG: 
Peo. v. Meyer, 289 Ill. 184, 


35. 
124 NE 447. 
36. U. S: v. Hinman, 26 F. Cas. 
No. 15,370, Baldw. 292; Baysinger v. 
State, 77 Ala. 63, 54 AmR, 46; Tur- 
pin v. State, 19 Oh. St. 540; Rex v. 
Hunter) 4 C. & ‘PP: 128, 19° HCL, 439. 


87. State v. Scott, 45 Mo. 302. 

38. Maloney v. State, 91 Ark, 485, 
121 SW 728, 134 AmSR 83, 18 Ann 
Cas 480. 

89. Ferguson v. State, 79 Tex. Cr. 
641, 187 SW 476. 

40. Hennessy v. State, 23 Tex. 
A. 340, 5 SW 215. 

41. Bench 'v. State, 63 Ark. 488, 
39 SW 360. 

4o55 Rezernv., Milton, 105 Cox .C.1C: 
364. 

43. State v. Jefferson, 39 La. Ann, 
3310 es) 669s 

44. Reg. v. Inder, 2 C. & K. 635, 
61 ECL 635, 

45. Instructions generally see 
Criminal Law §§ 2353-2496. 

46. Morris v, State, 52 Tex. Cr. 
288, 106 SW 383. 


47. Peo. v. Browne, 118 App. Div. 
793, 108 NYS 903. 

[a] Evidence held sufficient to 
warrant giving of instructions com- 


plained of.—Whitney v. State, 103 
Nebr. 94, 170 NW 602. 

. 48. Snow v. State, 85 Ark. 203, 
107 SW 980, 122 AmSR 23. 

49. Peo. v. De Vore, 271 Ill. 27, 
110 NK, 850. 

50. ve v. State, 71 Tex. Cr. 94, 
154 SW) 222. 

51. Ark.—Crossland v. State, 77 
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Ga.—Jordan v. State, 127 Ga. 278, 
56 SE 422. 

Mo.—State v. Turner, 148 Mo. 209, 
49 SW 1003. 

Mont.—State v. Mitton, 37 Mont. 
366, 96 P 926, 127 AmSR 732. 

N. Y.—Noakes v. Peo., 25 N. Y. 
SS80m late or Park, iCr; 291): 

Tex.—Slatter v. State, 61 Tex. Cr. 


Va. 805. 

[a] MTllustrations, — (1) Where 
there are several counts charging 
different offenses, the court should 
not charge in respect of any count 
which there is no evidence to sus- 
tain, Jordan v. State, 127 Ga. 278, 
56 SE 422. (2) The giving of an 
instruction on a count and an is- 
sue on which accused is not being 
tried, and authorizing a conviction 
if the jury find facts sufficient to 
support the count, is reversible er- 
ror, State v. Turner, 148 Mo. 209. 
49 SW 10038. 

[b] Evidence authorizing instruc- 
tions on uttering.—Pvidence that ac.- 
cused indorsed a forged draft made 
payable to his order is sufficient to 
authorize charges that he is guilty 
if he knowingly and fraudulently 
passed a forged check or was in 
possession thereof with intention 
fraudulently to pass it. Jordan] Vv. 
State, 127 Ga. 278, 56 SE 422. 

52. Ferguson v. State, 79 Tex. Cr. 
641, 187 SW 476. 

53. Ferguson v. State, 79 Tex. Cr. 
641, 187 SW 476. 

54. Peo. v. Webber, (Cal. A.) 186 
P 406. 

55. Rawlins v. Com., 7 Kyl 595. 

56. Instructions defining offense 
generally see Criminal Law § 2362. 
Peo. v. Dole, 122 Cal. 486, 55 

AmSR 50; Smith v. State, 
is) Ga Ay=663,—" (19> Sk 7642 Barron 
v. State, 12 Ga. A. 342, 77 SE 214; 
Whitney v. State, 103 Nebr. 94, 170 
NW 602; Dudley v. State, (Tex. Cr.) 
58 SW 111. 


[a] Thus in a prosecution for 
forgery, an instruction that if ac- 
cused ‘‘fraudulently uttered, pub- 


lished, passed or tendered” the paper 
described in the indictment, he 
should be convicted, was not er- 
roneous, although the indictment did 
not employ the words “pass or ten- 
der,’ the words used in the instruc- 
tion being those employed in Pen. 
Code (1910) § 245. Smith v. State, 
13 Gar Ae 1663;) 79) SE). 764. 

58. Adkins vy. State, 41 Tex. Cr. 
577, 56 SW 68. See also Williams vy. 
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ment of the elements necessary to constitute the 
offense is proper,®® and where the court undertakes 
to give an instruction of this character, if it omits 
any one or more of the elements of the offense it 
is fatally defective and necessitates a reversal.®° 
Unless accused asks a specific instruction it is not 
error to refer the jury to the indictment for a de- 
seription of the crime alleged,*! or give the ingre- 
dients of the offense applicable to the testimony.®? 
Where accused fails to request an instruction de- 
fining the term ‘‘forgery’’ as used by the court in 
its instructions, he cannot thereafter complain of 
the omission of such definition.** Legal expressions 
must be explained,** but it is unnecessary to define 
words which are used in their ordinary sense.®® An 
instruction defining forgery and including all the 
various modes of committing the crime and the in- 
struments which may be the subject of forgery is 
not to be commended. because it contains so much 
unnecessary matter,®* but the giving of such in- 
struction will not operate to reverse where it could 
not have resulted in injury to accused.6? Where 
the prosecution is based on a statute defining a 
particular kind of forgery, the case should be sub- 
mitted under that statute instead of under a gen- 
eral statute relating to forgery.®® 

[§ 156] 3. Explaining Meaning of Instrument. 
Where words in the instrument charged to have been 
forged are awkwardly, unskillfully, or designedly 
inserted, it is the duty of the court to instruct 
the jury how it should be read;°® but if it is am- 
biguous it is proper to charge that if the instru- 
ment is other than that set forth in the indictment 
the jury must acquit.7° Unless accused requests it, 
it is not reversible error for the court to fail to 
instruct as to the meaning of the words ‘‘pass,’’ 
fontter:’?> or “publish,” ? 74 

[§ 157] 4. As to Making or Assisting in Making 
of Instrument. If forgery and uttering are charged 
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in a single count, an instruction that accused could 
be convicted regardless of who made the instru- 
ment is erroneous;’2 so is an instruction that if 
accused believed the instrument to be genuine he 
was not guilty if he is charged with the forgery 
and not with uttering it.7* However, it is not im- 
proper to charge that accused is guilty if he forged 
any part of the instrument, ;74 nor is an instruction 
improper which permits the jury to consider another 
forgery in determining whether the instrument in 
question was also forged.7> Where the time of the 
forgery becomes important, a charge on that point 
should be given.7®@ An instruction that the jury 
must acquit unless they find that accused forged 
the instrument, but ignoring the principle that he 
is alike guilty if he aids or abets in committing 
the act, is properly refused;** but an erroneous in- 
struction upon this point may be cured by other 
instructions.7§ 

[§ 158] 5. As to Authority to Make Instrument. 
If there is any evidence to show that accused was 
authorized to make an instrument alleged to have 
been forged by the person in whose name it was 
made, it is the imperative duty of the court to 
charge that the jury should acquit if they believe 
that he had such authority or if they entertain a 
reasonable doubt of such authority,’9 and it is error 
to charge the jury that the mere making of the 
forged instrument is sufficient without proving that 
there was no lawful authority.®° 

[§ 159] 6. As to Uttering of False Instrument. 
Instructions asked by accused, on points which are 
covered by those already given,®! or upon which 
there is no evidence,®? are properly refused; and 
error in rulings on a question whether the forgery 
was executed by accused or by a third person is 
harmless where the conviction was for uttering 
and not for forgery.8? It is error for the court to 


State, 58 Tex. Cr.. 82, 124 Sw 954 
(an instruction, in a prosecution for 
forgery, that “the instrument must 
be such, if true, aS would have cre- 
ated, increased, diminished, dis- 
charged, or defeated any pecuniary 
obligation, or that would have trans- 
ferred or affected any property or 
any money whatever,” is not er- 
roneous because of the use of the 


-word “money,” although the statute 


uses only the word “property,” as 
“property” includes “money’’). 

59. Peo. v. Phillips, 70 Cal. 61, 11 
P 493; Loehr v. Peo., 132 Ill. 504, 24 
ate 68; Linville’ v. Com., 13 Ky. Op. 
Bed: 

60. ‘State v. Tyree, 201 Mo. 574, 
100 SW 645; Hansel v. Com., 118 Va. 
803, 88 SE 166. And see infra § 158. 

[a] Rule applied.—In a prosecu- 
tion of an attorney for destroying 
a deed with intent to defraud the 
grantee, the questions as to whether 
the grantor retained control over 
the deed during his lifetime and 
whether he impliedly authorized its 
destruction should be adequately 
covered by the court’s instructions, 
State v. Hutzel, (Kan.) 195 P 887. 

Gl.) Parker? v. Peo. 97. Duk 32: 

62. Smith v. State, (Tex. Cr.) 32 
SW 696. 

63. Peo. v. Meyer, 289 Ill. 184, 
124 NE 447. 

64. Ham v. State, 4 Tex. A. 645, 
’ 65. Peterson v. State, 25 Tex. A. 
0, ees vVe 08 0s 

66. Peo. v. McIntosh, 242 Ill. 602, 
90 NE 180. 

67. Peo. v. McIntosh, 242 Ill. 602, 
90 NE 180. 

68. Dillard v. State, 77 Tex. Cr. 
1,77 2Siw 399. 


69. Butler v. State, 22 Ala. 43. 
70. McGarr v. State, 75 Ga. 155. 
71. State v. Hobl; (Kan.) 194 P 


72. Com. v, Hall, 23 Pa, Super. 


73. State v. Grant, 74 Mo. 33. 

74, Peo. v. McGlade, 139 Cal. 66, 
72 P 600; Darbyshire v. State, (Tex. 
Cr.) 38 Sw 173. 

75. State v. Pyscher, 179 Mo. 140, 
77 SW 836. 

76. Gass v. State, 74 Ark. 33, 84 
SW 1035; Pitts v. State, 40-Tex. Cr. 
667, 51. SW (906. 

{a] Instruction held proper. — In 
a prosecution for forgery, committed 
by raising a check, a charge to ac- 
quit if the jury were not satisfied 
by the evidence beyond a reasonable 
doubt that accused altered the check 
or caused it to be done before he 
parted with the possession of it, 
was proper. Goss v. State, 74 Ark. 
33, 84 Sw 1035. 

77. State -v. Rucker, 93 Mo. 88, 5 
SW _ 609. 

78. Peo. v. Dole, 122 Cal. 486, 55 
P 581, 51 P 945, 68 AmSR 50. 

79. White v. State, 61 Tex. Cr. 
498, 185 SW 562; Williams v. State, 
24 Tex. A. 342, 6 SW 581. 

[a] Instructions held suffitient.— 
(1) Where accused set up authority 
from his father to sign the check 
in question, an instruction that if 
the jury believed or had a reason- 
able doubt as to the existence of 
such authority, or if they believed 
that the father did not authorize the 


accused to sign his name to the 


check, but that accused believed that 
he had such authority, they should 
acquit accused fully and aptly pre- 


omit from its charge the question of scienter;* or if 


sents the defense. Howard y. State, 
66 Tex..-Cr, 25, 143 SwW 178. (2) In 
a prosecution for forgery consisting 
in accused’s writing in a check 
signed by prosecuting witness and 
placed in accused’s hands a larger 
amount than authorized, an instruc- 
tion that if accused had the right 
to fill in the check for any amount, 
or believed’ he had that right, or 
there was a reasonable doubt upon 
these propositions, the jury should 
acquit, is sufficient. Duncan y. State, 
(Tex: Cr.) 215 SW). 853: 

[b] Charging special statutory 
provision.—If there is any evidence 
that accused believed that he was 
acting under authority in making 
the alleged forged instrument the 
court should charge the _ statute 
which provides that when the per- 
son making or altering the instru- 
ment acts ‘under authority which he 
has good reason to believe and does 
believe would be sufficient he is not 
guilty of forgery, although the au- 
thority is in fact insufficient or void. 
Sweet v. State, (Tex. A.) 12 SW 590. 

80. Shanks v.. State, 25 Tex. 
Suppl. 326. 

81. Stockslager v. U. S., 116 Fed. 
590, 54 CCA 46. 

82. State v. Bowman, 94 Iowa 
228, 62 NW 759. 

83. Peo. v. Hallen, 48 App. Div. 
39, 62 NYS 573 [aff 164 N. Y, 565 
mem, 58 NE 1090 mem]. 

84. Wells v. Terr., 1 Okl. Cr. 469, 
98 P 483; Com. v. Hall, 23 Pa, Super. 
104; State v. Hill, 30 Wis. 416. 

[al Erroneous instruction.—(1) 
It is error to charge’ that the jury 
should find that accused had knowl- 
edge if he had notice of any sus- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the instruction gives an impression that the burden 
of showing lack of knowledge was on accused;** 
but where the offense charged could not have been 
committed without such knowledge, an express in- 
struction upon this point is not necessary.®¢ If 
accused is charged with uttering the instrument by 
different acts, it is error to restrict knowledge of 
its falsity to only one of such acts.§7> 

[§ 160] 7. As to Having False Instrument in 
Possession. On a trial for unlawfully having in 
possession, with intent to pass, a forged check pur- 
porting to be signed by a fictitious person, an in- 
struction that the state must show that the signature 
is fictitious is properly refused, where the instruc- 
tion as given charged that the jury must find be- 
yond a reasonable doubt that accused knew it to be 
forged;*®* but an instruction which ignores knowl- 
edge of the falsity of the instrument is insufficient.®9 

[§ 161] 8. As to Intent to Defraud. An in- 
struction is erroneous which omits the qualifica- 
tion that the instrument must have been made or 


* uttered with intent to defraud, and is a ground for 


reversal, although no instructions were requested 
by accused.®*t Still more erroneous is an instruc- 
tion which requires as a condition of acquittal that 
the act charged as an offense should have been com- 
mitted without intent to defraud.°? If the jury is 
once informed as to the necessity of intent to de- 
fraud as an element it is not necessary to repeat it in 
every part of the charge.®? And the failure of 
the court to instruct on the question of intent to 
defraud as an element of the offense is not preju- 
dicial where the evidence conclusively shows that 
this element was present.°* Inasmuch as knowingly 
passing as genuine a forged instrument is conclu- 
sive of intent to defraud, an instruction to that 
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effect is not erroneous on the ground that intent 


is a matter for the jury and that the instruction 
is an invasion of the province of the jury.°° Where 
other forged documents are admitted to show intent, 
the jury should be instructed as to the purpose of 
their admission.®® 

[§ 162] 9. Cautionary Instructions. Instruc- 
tions on circumstantial evidence need not be given 
where there is direct evidence that accused uttered 
an alleged forged instrument with knowledge of its 
character ;°" but instructions on circumstantial evi- 
dence are proper where evidence of that nature is 
relied on in part by the prosecution.°* When evi- 
dence of a collateral fact or of a distinct offense 
is admitted as proof of guilty knowledge or intent, 
the jurors should be instructed as to the legitimate 
scope and purpose of such evidence in order to 
guard them against considering it as proof of the 
corpus delicti.°® In a prosecution for uttering a 
forged check, an instruction that accused’s con- 
fession, not made in open court, was admissible, 
although confessions are to be received with cau- 
tion and in connection with all the cireumstances 
and with the additional proof that a crime had been 
committed, was not erroneous as insufficiently stat- 
ing that additional proof was necessary to warrant 
a conviction. . 

[§ 163] 10. Directing Verdict.2 Accused is en- 
titled to an affirmative charge in his favor where 
the reasonable inferences from the undisputed evi- 
dence are consistent with his innocence of any in- 
tent to fraud. But where the evidence strongly 
tends to support a conviction, a request to direct 
a verdict of acquittal is properly denied.* 

[§ 164] D. Verdict.6 Under the general rule,® 
a general verdict of guilty as charged in the indict- 


picious circumstances sufficient to 
put a reasonably prudent man on 
inquiry which, if followed up, would 
have led to knowledge of the for- 
gery. Wells v. Terr., 1 Okl. Cr. 469, 
98 P 483 (knowledge of a thing and 
reason to believe in its existence are 
not identical and the finding of the 
one is not equivalent to the finding 
of the other. The one falls short 
of the other as well as gross care- 
lessness fell short of criminal in- 
tent). (2) In a prosecution for ut- 
tering a forged check, an instruction 
to convict if accused ‘“‘knew” or “be- 
lieved” the check was forged was 
error, for “knowledge” is the high- 
est degree of the speculative facul- 


ties, and consists in the perception 
tive propositions, while “belief” ad- 
mits of all degrees, from the slight- 
ance. Montgomery v. Com., 189 Ky. 
306, 224 SW 878. 
86. State v. Williams, 66 Iowa 
573, 24 NW 52. Aye 
20 Gratt. 
(61 Va.) 733. 
8s. State v. Allen, 116 Mo. 
89. Millsaps v. State, 38 Tex. Cr. 
570, 43 SW 1015. 
266 
Fed. 770. 
21 S$ 207. 
Ark.—Claiborne v. State, 51 Ark. 
1 
Ga.—Raper v. State, 16 Ga. A. 121, 
84 SE 560. 
201 Mo. 574, 
100 SW 645; State v. Gullette, 121 
109 Mo. 430, 19 SW 191, 32 AmSR 
681. 


of the truth of affirmative or nega- 
est suspicion to the fullest assur- 

85. Parker v. Peo., 97 (ll. 32. 

87. Chahoon v. Com., 

548, 

22 SW 792. 

90. U. S.—Jackson v. State, 

Ala.—Agee v. State, 113 Ala. 52, 
88, 9 SW 851. 

Miss.—May v. State, 115 Miss. 708, 
76 S 636. : 

Mo.—State v. Tyree, 
Mo. 447,.26 SW 354; State v. Warren, 

N. Y.—Peo. v. Wiman; 148 N. Y. 


29, 42 NE 408 [aff 85 Hun 320, 32 
NYS 1037]; Peo. v. Browne, 118 App. 
Div. 7938, 103 NYS 903. 

N. C.—State v. Wolf, 122. N. C. 
1079, 29 SE 841. 

Tex.—Feeney v. State, 58 Tex. Cr. 
152, 124 SW 944. 

[a] Instructions held sufficient. 
(1) An instruction that the jury 
must’ be satisfied that the instru- 
ment was fraudulently forged is 
equivalent to an instruction that 
the writing was made with intent to 
defraud. Barron v. State, 12 Ga. A. 
342, 77 SE 214. (2) A charge that 
if accused uttered the check, but did 
not know it was a forged check, or 
did not intend to defraud the parties, 
or no parties were defrauded, ac- 
cused should be acquitted, was not 
error. Bates v. State, 18 Ga. A. 718, 
90 SE 481. (8) In a prosecution un- 
der the act of Aug. 29, 1916 § 41 
(Comp. St. § 8604d), for forging of 
bills of lading with intent to de- 
fraud, an instruction that a finding 
that the bills were delivered to ac- 
cused without the signature of the 
railroad agent, and that he negoti- 
ated them to secure money, would 
raise a presumption that he forged 
the agent’s signature with intent to 
cheat and defraud, it was held not 
erroneous, where it expressly 
charged that’ such intent was es- 
sential and that guilt must be estab- 
lished on the whole evidence beyond 
a reasonable doubt. Jackson v. U. 
S., 266 Fed. 770. 

{[b] Instruction held insufficient. 
—In a prosecution for passing a 
forged instrument, an_ instruction 
requiring accused’s conviction if the 
instrument was forged, and if he 
“did knowingly pass said instru- 
ment as true,” was faulty, in that 
it failed to require that he must 
have known that the instrument was 
forged at the time he passed it, in 
order to render him guilty. Feeney 


aia 58 -Tex.. Cr, 152, 124 4Siw, 


{c] Harmless error.—Under Pen. 
Code art 723, amended by L. (1897) 
p 17, providing that no conviction 
shall be reversed unless the error 
was prejudicial to defendant, an in- 
struction that it is sufficient to con- 
stitute forgery that some person 
might be injured or defrauded there- 
by is harmless error, where it is 
proved that accused raised a check 
with the evident intent to defraud 
the bank or the drawer. Lucas v. 
State, 39 Tex. Cr. 48, 44 SW 825. 

91. State v. Wolf, 122 N. C. 1079, 
29 SE 841. 

92. Pope v. State, 75 Tex Cr. 54, 
NTO SS Ware 5 oe 

93. State v. Tobie, 141 Mo. 547, 
42 SW 1076; Plemons v. State, 44 
Tex. Criv 5565. (2. SiW \854..? 

94 Carlton v. State, 60 Tex. Cr. 
584, 132 SW 775. 


95. Jordan v. State, 127 Ga, 278, 
56 SE 422. 

96. State v. Prins, 113 Iowa 72, 
84 NW 980. 

97. Gaut v. State, 49 Tex. Cr. 493, 
94 SW 1034. 

98. Peo. v. Meyer, 289 Ill. 184, 
124 NE 447. 

Instructions on circumstantial evi- 


dence genérally see Criminal Law 
§§ 2433-2437. 

99. Francis v. State,7 Tex. A. 501. 

1. Rawlings v. State, 117 Ark. 
539, 174 Sw 150. 

Explaining rules of evidence gen- 
erally see Criminal Law §8§ 2427-— 
2432. 

2. Direction of verdict generally 
see Criminal Law §§ 2298-2305. 

3. Bartlett v. State, 8 Ala. A. 248, 
62 S 320. 

4. State v. Frasier, 94 Or. 90, 180 
P 520 [reh den 184 P 848]. 

5. Verdict generally see Criminal 
Law §§ 2571-2613. 

6 See Criminal Law § 2587. 


* to be a forgery.” 
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ment or information may be sufficient;? and the 


same is true of a general verdict finding accused 
guilty of forgery,® of uttering a forged instrument,? 
or of attempting to utter a forged instrument,!? as 
charged in the indictment or information, as the 
case may be. But where under statutory require- 
ment or of its own motion’ the jury returns a spe- 
cial verdict,4 such verdict must be consistent with 
and responsive to the offense charged in the in- 
dictment or information.1? Thus a special verdict 
against accused for uttering or attempting to utter 
a forged instrument should find that he uttered or 
attempted to utter it ‘‘with intent to defraud,’’ 
or words of similar import,!* although it need not 
specify the person intended to be defrauded.t® So 
a special verdict finding accused guilty of having a 
forged instrument in his possession should find that 
he had knowledge that it was forged.1® <A verdict 
finding accused ‘‘euilty of altering an instrument 
in writing’’ sufficiently finds him guilty of forgery.1” 
Where the indictment is for an offense which does 
not include a lower degree of the offense 18 a verdict 
of guilty of a lower degree cannot be upheld.'® 
Where more than one count.?? If accused is 
charged with forgery and uttering, he may be con- 
vieted for the whole, or for but one of such acts,?? 
byt it is not proper to base a separate conviction 
on each count ;?? and if a verdict finds accused guilty 
as to some of the counts, it is equivalent to a 
verdict of not guilty as to the others.?2 If one count 
is defective a verdict based upon a count which is 


XVIII. SENTENCE 


[§ 165] At common law one convicted of forgery 
was subject to corporal punishment;*? but impri- 
sonment is now very generally substituted by stat- 

7. Stephens v. State, 56 Ga. 604; 


Couch v. State, 28 Ga. 367. 
8. Lawrence v. State, 71 Ark. 82, 


43, 114 SW 839 


FORGERY 


18. See statutory provisions. 


[$§ 164-165 


good will be sustained,?* but it will be set aside 
if it is 1mpossible to say whether or not it is based 
upon a part of the indictment which is defective,?° 
or if it is based upon a count for which no testimony 
was offered.2® If the second count charges forgery, 
a.verdict ‘‘on the second count’’ of uttering is 
invalid.27 Where each.of several counts charges an 
offense of the same degree, the verdict of guilty 
as charged in the indictment need not specify the 
degree.?8 

Clerical errors or omissions.29 Where a verdict 
specifies the offense *° and otherwise is sufficiently 
responsive to the charges in the indictment it is 
not necessary to add the words ‘‘as charged in the 
indictment;’’?1 and*it has been held that such a 
verdict finding accused guilty of uttering a forged 
instrument need not recite that he acted ‘‘know- 
ingly, wilfully, or fraudulently,’’ *? or that the in- 
strument was apparently valid;3* nor need such a 
verdict negative the existence of a fact contained 
in a proviso of the statute,** although that fact, 
if affirmatively found by the jury, would reduce 
the offense of forgery to a lower degree.*> A ver- 
dict is not necessarily invalid because it erroneously 
designated the offense as forgery, where the in- 
dictment charged and the proof showed uttering,?® 
especially where it appears that accused was not 
prejudiced thereby.*’ If uttering is, by statute, 
made forgery, a verdict finding accused guilty of 
uttering is sufficient to sustain a conviction for for- 
gery.°8 


AND PUNISHMENT *° 


ute. Making or altering an instrument not named 
in the statute is a misdemeanor at common law,*? 
but not punishable by confinement in the state 


17. Carter v. State, 55 Tex. Cr. )not necessary to add the words “as 


charged in the indictment,’ or as 
charged in either count. Lawrence 


71 SW 263. 19. State v. Willard, 228 Mo. 328, |v. State, 71 Ark. 82, 71 SW 263. 


9. Lawrence v. Staté, 71 Ark. 82,)128 SW 749. 


32. Stroggins v. State, 43 Tex. Cr. 


71 SW 263; Peo. v. Badgley, 16 20. Where several counts gener- | 605, 68 SW 170. 


Wend. (N. Y.) 53. 


ally see Criminal Law §§ 2592-2596. 33. Peo. v. Badgley, 16 Wend. 


10. Lawrence v. State, 71 Ark. 82, 21.5 Beo- vn Shot welle2it iCal. -394. CN eye) 53: 


71 SW 2638. 
11. See Criminal Law § 2586. 


See also State v. Hobl, (Kan.) 194 
P 921 (a verdict of not guilty on a|(a verdict convicting of uttering a 


34. Scully v. State, 39 Ala. 240 


12. Stroggins v. State, 43 Tex. Cr.|count for forgery may not be in-|forged instrument need not nega- 


605, 68 SW 170 


consistent with a verdict of guilty | tive the fact that accused received 


Responsiveness to crime, charged |on a count for passing, uttering, or | the instrument from’ another per- 


see Criminal Law § 2587 


publishing the instrument). 
13. Stephens v. State, 56 Ga. 604; 22. Parker v. 


son in good faith and for a valuable 


Peo., 97 Ill. 32; | consideration). 


Couch v. State, 28 Ga. 367; Lambert | Lovejoy y. State, 40 Tex. Cr. 89, 48 35. Scully v. State, 39 Ala. 240. | 
v. State, 17 Ga. A. 348, 86 SE 782;|SW 520. See supra § 112 note 46. 36. State v. Burgson, 53 Iowa 


fzzard v. State, 11 Ga. A. 30, 74 


Same offense in different counts | 318, 5 NW 167. 


SE 551; State v. Leak, 80 N. C. 403; | see Criminal Law § 2593, 37. State v  Burgson, 53 Iowa 
7 


State v. Fuller, 1S. C. L. 245, 1 AmD 23. Page v. 


[a] Verdicts held insufficient,— 


“suilty of publishing and passing 
the receipt in question, knowing it | 712. 
Couch v. State, 


28 Ga. 367. 


Com., 9 Leigh (36 | 318, 5 NW 16 
610. Va.) 683; State v. Hill, 30 Wis. 416. 


38. State v. Malish, 15 Mont, 506, 


Separate offenses in different | 39 P 739. 
(1) The jury find the defendant |counts see Criminal Law § 2592. 
24. Foute v. State, 15 Lea (Tenn.) | nal Law §§ 3000-3149. 


39. Sentence generally see Crimi- 
Punishment generally see Crimi- 


General verdict referred to good |nal Law § 3186 et seq. 
(2) The jury find de-|count see Criminal Law § 2594. 40. State v. Williams, 86 N. C. 


fendant “guilty of passing a forged 25. Peo. v. Mitchell, 92 Cal. 590, | 671. 


order, knowing it to be such.” 238. PHb97. 280P 788) 
26. Owen v. State, 34 Nebr. 392, | Cas. No. 15,445, 5 Mclean 178. 


Stephens v. State, 56 Ga. 604. (3) 
On a trial for forging a deed and|51 NW 9 
uttering it as true with fraudulent 


ing and publishing said deed” is a]! (54 Va.) 750. 


mere nullity, and amounts to an 28. Wrishto.v. State, 79 Ala, 262; 
Ezzard v. State, 11 Ga.|Anderson v. State, 65 Ala. 553. 550. 


acquittal. 
A. 30, 74 SE 551. 


27. Buren iv, 
intent, a verdict of guilty ‘of utter- | (Tenn.) 61; Cocke v. Com., 13 Gratt. 


Degree of crime see Criminal Law 


41. U. S.—U. S. v. Irwin, 26 F. 


Ga.—Battle v. State, 122 Ga. 575, 

State, 16 Lea pe ee eee t 
a.—In re Setters, 23 Ida. : 
128 P1111. aan 
Mich.—Peo. v. Brigham, 2 Mich. 


ea C.—State v. Williams, 86 N. C. 


14. State v. Fuller, 1 S. C. L. 245, 
1 AmD 610. 

[al Verdict held sufficient. — A 
verdict of “guilty of attempting to 
pass the note, knowing of the for- 
gery” is sufficient without adding 
“with intent to defraud.” State v. 
Fuller, 1 S.6G¢. Gb. 245, 1 Amp 610. 

15. State v. Leak, 80 N. Cc. 403. 

16. O’Connor v. State, 37 Tex. Cr. 
267, 39 SW 368. 


§ 2600. 

29. Certainty in verdict see 
Criminal Law § 2585. 

30. Lawrence v. State, 71 Ark. 82, 
71 SW 263. 

31. Lawrence v. State, 71 Ark. 82, 
71 SW 263. 

[a] More than one count.—Where 
the verdict is sufficiently responsive 
to the charges made in each of the 
two counts of an indictment, it is 


Pa.—Drew v. Com., 1 Whart. 279. 

Tex.—Pitner v. State, 23 Tex, A. 
366, 5 SW 210. 

42. U. S.—uU. S. v. McCarthy, 26 
a Cas. No) 15,656; 4. Cranech CG. CG 

Colo.—Cohen vy. Peo., 7 Colo. 274, 
SS ODE 

Ind.—Bell v. Cafferty, 21 Ind. 411. 

Pa.—Com. v. Duffy, 96 Pa. 506, 42 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


eo 


§§ 165-166] 


prison.4? If an indictment concludes contra for- 
mam statuti, it is proper to pass and impose sen- 
tence in accordance with the statutory punish- 
ment;** but if the offense is not punishable under 
the statute, but is at common law, the conclusion, 
‘‘aoainst the statute,’? may be rejected as sur- 
plusage.** If there are two counts, one charging 
forgery, and the other uttering, and a verdict of 


FORGERY—FORM 
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guilty is rendered on each, and it appears that 
both charges relate to the same instrument, a sep- 
arate sentence on each is erroneous.*® If forgery 
and uttering are by statute made distinct offenses, 
the punishment designated for one cannot be in- 
flicted by the other;*? but if accused is convicted 
for each offense, the court may apply the sentence 
for one.*8 


. XIX. REVIEW 


4 

[§ 166] Conforming to the rules governing review 
of criminal cases in higher courts,*? it has been held 
that where the evidence is legally sufficient to sup- 
port a conviction, a verdict of guilty,®° or a judg- 
ment refusing a new trial,®°! will not be disturbed. 
Defects which might have been cured at the trial 
will not be considered on appeal;*? but the review- 
ing court will correct an error so as to make the 
sentence conform with the conviction,®? or modify 
a sentence so that no more punishment will be im- 


posed than is allowable.54 If the punishment im- 
posed by the sentence is not an abuse of the court’s 
discretion, it will not be reviewed.5> Nor will the 
court interfere with the discretion of the trial court 
in imposing a sentence where all the evidence which 
was before the trial court is not before the appel- 
late court.°6 Where the indictment charges forgery 
with intent to defraud a corporation, failure to 
prove the organization of the corporation is ground 
to set aside a verdict of guilty.57 


* FORGETFULNESS.* 
ligence.® 

FORGINGS. Pieces of forged work,* as in iron.® 

FORGIVENESS.® Act of forgiving,’ or state of 
being forgiven.® 


Careless omission ;? neg- 


FORISTA. In Spanish law, one versed in the 
lore of the fueros.® 

FORK. One of the parts into which anything 
is fureated or divided.!9 

FORM. [§ 1] A. Asa Noun. A shape around 


AmR 554; Com. v. Searle, 2 Binn.; Of witness: 5. Webster Int. D. See also Sal- 
332, 4 AmD 446. Effecting: tonstall v. Wiebusch, 156 U. S. 601, 

R. I.—State v. Murphy, 17 R. I. Admissibility of memoranda see | 603, 15 SCt 476, 39 L. ed. 549; Prosser 
698, 24 A 473, 16 LRA 550. Evidence § 1769. : Ve Ue Sin glb4 Hed. 72d y23% 

Tex.—Martin v. State, 24 Tex. 61. Credibility see Witnesses [40 6. Forgiveness: 

vVt.—State v. Morton, 2% Vt. 310, Cye 2575]. Of debt by: 
65 AmD 201. - Weight of evidence see Evidence Gift: 

43. State v. Morton, 27 Vt. 310, §§ 1763-1778. Causa mortis see Gifts [20 Cyc 
65 AmD 201. Ground for: 1240]. 

44. State v. Bateman, 25 N. C. Leading question see Witnesses Inter vivos see Gifts [20 Cyc 
474, [40 Cyc 2432]. - 1208]. 

45. State v. Lamb, 65 N. C. 419. New trial see New Trial [29 Will see Wills [40 Cyc 1889]. 

46. Parker v. Peo., 97 Ill. 32; In Cye 871]. : Of defendant by person injured see 
re Walsh, 37 Nebr. 454, 55 NW 1075; Refreshing memory see Wit- Criminal Law § 61. 


Devere vy. State, 5 Oh. Cir. Ct. 509, 3 
Oh. Cir, Dec. 249. 

47. Hatch v. State, 8 Tex. A. 416, 
34 AmR 751. 

48. Lovejoy v. State, 40 Tex. Cr. 
89, 48 SW 520. 

49. See Appeal and Error 16 C. J. 
§§ 3258-3778. 


50. Moulton vy. State, 105 Ark. 
502, 152 SW 132. 
51. Allen v. State, 126 Ga. 559, 


55 SE 478. 

52. Dowling v. U. S., 41 App. (D. 
CG.) 11; Com. v. Bachop, 2 Pa. Super. 
294, 

53. U. S. v. Morales, 14° Philip- 
pine 227; Peterson vy. State, 25 Tex. 
A. 70, 7 SW 530. 


54, State v. Henry, 59 Iowa 391, 
13 NW _ 343. 

55. State v. Newton, 29 Wash. 
Slope (Orb 23k. 5 

56. State v. Buck, 59 Iowa 382, 
13 NW. 342. 

57. State v. Murphy, 17 R. I. 698, 


24 A 473, 16 LRA 550. 
1. Forgetfulness: 
Effecting: 
Civil liability for fraud see Fraud 
§ 40. j 
Contributory negligence see High- 
ways [37 Cyc 299]; Master and 
Servant [26 Cyc 1239]; Munici- 
cipal Corporations [28 Cyc 1425]; 
Negligence [29 Cyc 519]; Rail- 
roads [33 Cyc 832]; Street Rail- 
roads [38 Cyc 1526]. 

Criminal liability for false oath 
see Perjury [30 Cyc 1404]. 
Testamentary capacity see Wills 

[40 Cye 1004, 1028]. 

Evidence of insanity see Insane Per- 
sons’ [22 Cye, 1117]. : 
Of agent of information obtained 
prior to agency see Agency § 547. 
Of counsel to assign error see Ap- 

peal and Error § 1495. 


nesses [40 Cyc 2447, 2517]. 

To will, effecting presumption of 

regularity of execution see Wills 
[40 Cye 1273]. 

2. Bradbury v. Pennsylvania Ins. 
Co., 118 Me. 191, 106 A 862, 868 [quot 
Cyc]; Nye v. Sochor, 92 Wis. 40, 65 
NW 854, 856, 53 AmSR 896. 

[a] “Mistake” distinguished. — 
“But if you treat mistake in its 
ordinary sense in the English lan- 


guage, is mere forgetfulness mis- 
take? Can you, in English, say, ‘I 
forgot,’ and is that the same thing 


as saying, ‘I was mistaken’? I think 
not. s Persfe. as [one] merely for- 
gets, he does not assume that one 
state of things exists whereas some 
other state of things exists; it is 
a@ mere passive state of mind; he 
has forgotten—he has not thought 
that one thing was in existence, 
whereas something elSe was in exist- 
ence.” Barrow vy. Isaacs, [1891] 1 
Q. B. 417, 420. 

8. Bradbury v. Pennslyvania Ins. 
Co., 118 Me. 191, 106 A 862, 863 [quot 
Cyc]; Nye v. Cochor, 92 Wis. 40, 45, 
65 NW 854, 53 AmSR 896 [cit Cen- 
tury D. (‘‘Failure to remember, en- 
tire forgetfulness to act as duty or 
interest requires, is so closely allied 
to laches or negligence that it is 
difficult, if not impossible, in a case 
like the present, to distinguish be- 
tween them’’)]. 

[a] “Forgetful of its legal duty.” 
—(1) “The phrase ‘forgetful of its 
legal duty’ is a common form of de- 
claring in nearly all actions of tort.” 


Bradbury v. Pennsylvania Ins. Co., 
118 Me. 191, 106 A 862, 863. 
(2) “The phrase ‘forgetful of its 


legal duty’ is tantamount to a charge 
of negligence.” Bradbury v. Penn- 
sylvania Ins. Co., supra. 

4. Webster Int. D. 


Of offending spouse, as defense to: 
Action for criminal conversation 
see Husband and Wife [21 Cyc 
1627]. 
Prosecution against third person 
for adultery see Adultery § 19. 
Suit for divorce see Divorce § 192. 


Pardon generally see Pardons [29 
Cye 1558]. 

7. Webster Int. D. 

[a] “Condonation” distinguished. 


—‘The term ‘forgiveness,’ as it is 
commonly current in the English 
language, does not fully express the 
meaning of ‘condonation.’ A party 
may ‘forgive’ in the sense of not 
meaning to bear illwill, or not seek- 
ing to punish, without at all mean- 
ing to restore to the original posi- 


tion. If you have a clerk or a 
servant who has robbed you, you 
might forgive him, and say, ‘I for- 


give you,’ without having the slight- 
est intention of replacing him in 
your service, or of restoring him to 
the position he had forfeited. I take 
it, ‘condonation’ would mean more 
than this, to use the language of 
Lord Stowell, it is like releasing a 
debt; it makes the debt as if it had 
never existed.” Keats v. Keats, 1 
Swab. & Tr. 334, 346. To like effect 
Manley Ve URAWeY. <2 peda ta sdee Gee 


523, 524. See also Condonation 12 
Crp Oma 
{b] Forgiveness implies a knowl- 


edge of the offense to be forgiven. 
Gosser v. Gosser, 183 Pa. 499, 38 A 
1014, 1015. ‘To like effect Keats v. 
Keats, 1 Swab. & Tr. 334, 346. See 
also Divorce § 194. 

8. Webster Int. D. 

9. Escriche Diccionario. 
Fueros. 

10. Webster Int. D. 

[a] “In speaking’ of a fork of a 
tree, road or creek, we understand 


See also 


* By Juan D. Miranpa (Forgetfulness—Fornicacion inclusive except the Spanish words and phrases). 
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which an article is molded, woven, or wrapped;* 
the external shape or configuration of a body; the 
figure as defined by hnes and surfaces.'® 
conventional or stated scheme;'* an established 
method of expression or practice;!® a fixed way of 
‘*Horm’’ is usually employed as the 
but not 
is not synonymous with 


proceeding.?® 
antithesis of 
Strictly speaking, 
“*formalities.’’ 1° 

Phrases: 
“*form of action,’ 
marriage,’’ *4 


“substanee,’’ 17 
‘*form’? 


something of equality in the size 
of the branches. A small branch 
may acquire the name of fork; when 
this is the case, the mind fastens on 
the name which is always arbitrary, 
and not on the description of a fork 
according to common language. 
Names thus acquired, usually have 
some adjective, which completes 
their designation. Besides, the ex- 
pression ‘the fork,’ denotes, in com- 
mon aceeptation, the greatest; and 
those inferior in kind are expressed 
by some _ addition.” Kenarick  v. 
Dallum, 1 Overt. (Tenn.) 489, 493. 
“Fork of the first fork” as relating 
to boundaries see Boundaries § 7. 


11. Northwood v. Dalzell, etc., Co., 
100 Fed. 98, 99, 40 CCA 295. 

12. Century D. [quot In re Sher- 
rill, 188 N. Y. 185, 81 NH 124, 139, 


117 AmSR 841]. 
13. Century D. 
rill, 188 N. Y. 185, 

117 AmSR 841]. 


{[guot In re Sher- 
81 NE 124, 139, 


[a] “Compactness” distinguished. 
—In re Sherrill, 188 N. Y. 185, 81 NE 
124, 139, 117 AmSR 841. 

14. Webster Int. D. 

[a] “Form” of life insurance pol- 
icy.—“The word ‘form,’ as used in 
[L. (1909) p 346 c 21 art 1 § 70:(Rev. 
L. 1910 § 3473)] refers to and means 
the entire formulatory policy con- 
tract, with all of its contractual pro- 
visions, as well as its general make- 
up and arrangement in respect to 
being readable and understandable, 
and with its necessary or appro- 
priate blanks or spaces for the in- 
sertion of such particulars only as 
omitted names of insured and signa« 
tures of parties, amount of insur- 
ance and of premium charged there- 
for, date of contract, etce., suitable 
for general use in the conduct of the 
business of the insurer in soliciting 
and entering into contracts of in- 
surance as required by the written 
and the unwritten law, and by the 
principles of equity, for the protec- 
tion of the public on the one hand 
and the demarcation of the privileges 
of foreign insurers on the other; and 
this word ‘form,’ therefore, includes 
both substance and structural make- 
up and arrangement in the elements 
of the policy contract to be con- 
sidered by the Insurance Commis- 
sioner in his quasi judicial determi- 
nation of the question as to whether 
he should disapprove the same after 
it has been filed with him.” Mutual 
Benefit L. Ins. Co. v. Welch, (Okl1.) 
Awe) SOs ES. 

15. Webster Int. D. 

16. Webster Int. D. 

Matters of form and practice ag 
controlling or as precedents in courts 
see Courts § 339. 


17. Thibodeaux v. Thibodeaux, 112 
La. 906, 36.S 800, 802. 
[a] “The difference between mat- 


ter of form and matter of substance, 
(1) in general, under the statute of 
Elizabeth, as laid down by Lord Ho- 
bak, is that, that without which 
the right doth sufficiently appear to 
the court is form, but that any de- 


fect by reason whereof the right 
appears not, is a defect in sub- 
stance. ... If the matter pleaded be 


‘*Worm and effect of executions,’’ 2°24 
722 “¢form of bonds,’’ 23 ‘form of 
‘‘form of the pavement,’’ 75 ‘‘forms 
and modes of proceedings,’’ ?* ‘‘forms of proceed- 


FORM ) 


Also, a 
form, 
always so.1§ 


[§ 2] 


ganize,*t 
Phrases: 


in itself insufficient, without refer- 
ence to the matter of pleading it, 
the defect is substantial; but, if the 
only fault is in the form of alleging 
it, the defect is but formal.” Gould 
Pl. ec 9 § 7 [quot Pierson v. Spring- 
field Fi. & M. Ins. Co., 12 Del. 307, 
310, 31 A 966]. (2) “What are mat- 
ters of form? And what matters of 
substance? All matters essential to 
the merits of the action are matters 
of substance. Here it was matter 
of substance to set forth in the dec- 
Jaration the defendants’ contract, and 
their breach thereof, or liability fcr 
non-performance. Matter of form is 
that which cannot aid the merits of 
the action, or sSuperinduce any new 
force or virtue to the cause of. ac- 
tion, or vary the nature or legal 
effect of the writing declared on. 
cannot discover any good reason why 
profert should be considered even 
necessary matter of form, if made; 
the writing declared on does not 
become part of the Record unless 
oyer be craved; and the defendant, 
if he requires it, is entitled to oyer, 
whether profert be made or not.’ 
Briggs v. Greenlee, Minor (Ala.) 128, 
124. (3) The terms “form” and ‘‘sub- 
stance,” within the rule that defend- 
ant on demand by timely demurrer 
is entitled to have an accusation per- 
fect in form and substance, become 
synonymous only when the aver- 
ments of the accusation are per- 
spicuous and so perfect in substance 
that “he who runs may read and 
he who reads may understand.” 
Roughlin v. State, 17 Ga. A. 205, 86 
SE 4652. 

18. State v. Burgdoerfer, 107 Mo. 
1, 18, 17 SW 646, 14 LRA 846. 

19. Seymour’s Succ., 48 La. Ann. 
9938, 1001, 20 S 217 (“Opponents look 
upon the words ‘form’ and ‘formali- 
ties’as synonymous, but in this there 
is error, If a person on being. told 
that, another who had just died had 
left a will, should ask in what form 
this will was, the answer would, at 
once, be either that it was on olo- 
graphic will, a nuncupative will by 
public act—a_ nuncupative—will by 
private act, of a mystic will. If he 
were to ask then whether all:the for- 
malities required by law in the prem- 
ises had been fulfilled, the person to 
whom this question was addressed 
would instantly know and recognize 
that this was not a repetition of the 
first, but an entirely new and distinct 
question, calling either for an af- 
firmative answer or for the specify- 
ing of some particular act or acts, 
which had either been omitted by the 
testator, the witnesses, or the notary, 
or all of them, or had been illegally 
and improperly performed’). 

[a] “It is to be known that there 
are two manner of forms, sc. forma 
verbalis & forma legalis; forma ver- 
balis stands upon the letters and 
syllables of the Act; forma legalis 
is forma essentialis, and stands upon 
the substances of the thing to be 
done, and upon the sense of the stat- 
ute, quia notitia ranorum hujus stat- 


uti non in sermonum foliis sed in 
rationis radice posita est.’ Beaw- 
fage’s Case, 10 Coke 99a, 100a, 77 


ings,’’ ete.;?" also, 
bees “contrary to the form, force, and effect 
of ‘the statute,’’ 2° ‘‘defect or want ae formas 
‘‘for any matter of form,?’** (‘‘fer matter: of 
7732 “(in due form 
ing, 1} 94 ‘fin the form prescribed, 7735 “manner and 
form, 2236 <“of whatever form.’’ 37 

B. As a Verb. 
constituent of;°* to be the essential or constituent 
elements of; .80 to go to make up.?? 


‘Formed action,’’ 4? 
the commencement of this act,’’ 


‘facainst the form of a stat- 


,’’ 83 “fin the form follow- 


To be an element or 
Also, to or- 


‘formed after 
“formed de- 


) Reprint 1076 [quot Smith vy. Allen, 1 


N. J. Eq. 48, 50, 21 AmD 33]. 

20-21. Koning v. Bayard, 14 F. 
Cas. No. 7,924, 2 Paine 251, 259. 

22... Truax. v.Panvis, 12) Dele 330; 
334, 32 A227: 

23. Chamberlain vy. Anthony, 21 R. 
L, 331, 332, 43 A646. 

24. Matter of Criminal Code, 27 
Can, S. C. 461, 465; Matter ef Crimi- 
nal Code, 1 CanCrCas 172, 173. 

25. Reg. v. Hastern Counties R.- 
Co.,' 2.Q:; B..569, 578, 42) HCl 814, tae 
Reprint 224. 

26. Lamaster v. Keeler, 123 U. S. 
3176; 2387; 98 SCh197,- 3h Tis eds 2385 
Nudd v. Burrows, 91 U. S. 426, 442, 
23, L. ed. 286; Wayman v. Southard, 
10 Wheat.’ CU. S)°9,-285/6" ln) eds 2537 
U. S. v. Sturgis, 14 Wed. 810, 811; 
Beardsley v. Littell, 2 EF. Cas. No. 


1,185, 2 Bann. & A. 501, 14 Blatchf. 
102; Campbell v. Hadley, 4 F. Cas. 
No. 2,358, 1 Sprague 470; Sage v. 
NTauszky, 21.7) Re (Cas. GNos [12 -7nas 
Schwabacker v. Reilly, 21 F. Cas. 
No. 12,501, 2 Dill 127. 

[a] “Modes of process” synony- 


mous.—Campbell v. Hadley, 4 F. Cas. 
No. 2,358, 1 Sprague 470. 

27. Davison v. Gill, 1 Hast 64, 72, 
102 Reprint 25. 

2s... Us S.-v. Smith, 27 HB. Cas. -No- 


16,338, 2 Mason 143, 151. 

29. State v. Amidon, 58 Vt. 524, 2 
A 154. 
saves Brown v. Pond, .5 Fed. 31, 

Sl. Memphis, etc., R. Co. v. Orr; 
52 Miss. 541, 545. 

32. Meath v. Mississippi Levee 
Comrs., 109 U. S. 268, 274, 3 SCt 284, 
22 teed. 9305 

33. McRae vy. Stokes, 3 Ala. 401, 
402, 37 AmD 698. 

Munro vy. Alaire, 2 Cai. (N. 


34. 
Y.)—-320;7- 325. 
re as v. Chesley, 52 N. H. 


ea 
eg. v. Robinson, 12 A. & BE. 
* 680, 40 ECL 335, 113 Reprint 

37. State v. Moore, 45 Nebr. 12, 
19, 638 NW 180. 

ss. Century D. [quot State v. St. 
Louis, ete., R. Co., 263 Mo. 689, 696, 
174 SW 64]. ; 

39. Webster Int. D. [quot State 
v. St. Louis, ete., R. Co., 263 Mo. 689, 
696, 174 SW 64]. 

[a] “Said of that out of whicl 
anything is formed or _ constituted, 
in whole or in part.’ Webster Int. 
D. [quot State v. St. Louis, ete., R. 
ea 263 Mo. 689, 696, 174 Sw 
4 

[b] “Form the hasis of the con- 
tract.”—Alabama Gold L. Ins. Co. y. 
Johnston, 80 Ala. 467, 472, 2 S§ 125, 
59 AmR 816. ° 


40. Century D. [quot State v. St. 
Louis, ete, R. Co., 268 Mo. 689, 696, 
174 SW 64]. 

41. 


Murray v. Davis, 21 N. D. 64, 
128 NW 305, 306. 

42, Burrill L. D. [cit Skinner v. 
Newton, 10 Mod. 140, 141, 88 Reprint 
664] (“an action for which a set form 
of words is prescribed, which must 
be strictly adhered to’). 

43. Shaw v. Simmons, 12 Q. B. D. 
117, 220. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FORM—FORMULA 


sign,’’ 44 ‘‘formed for the purpose of religious 
worship,’’ 44% ‘‘formed of,’’ 45 ‘‘formed of cities 
and towns;’’4® also, ‘‘forming part of street,’’ 47 
‘‘forming a part of this policy,’’48 ‘‘so forming 
substantially as described,’’ 4° ‘‘the houses forming 
such street.’’ 5° 

FORMA. In Spanish law, the mode of proce- 
dure in a cause.>t 

FORMA DAT ESSE.°? 

FORMAL. According to regular method; done 
in due form or with solemnity.®? 

Phrases: ‘‘Formal action,’’*4 | ‘‘formal  de- 
fect,’’55 ‘‘formal defect or irregularity,’’ 5¢ 
“‘formal design,’’ 57 ‘‘formal mortgage,’’ 58 ‘‘form- 
al party,’’°® ‘‘formal requirement,’’®° ‘‘upon 
merits and not merely upon formal points.’’¢ 

FORMALDEHYDE. A gaseous compound with 
a. sharp penetrating odor formed by the partial 
combustion of methyl alcohol and in other ways.° 

FORMA LEGALIS FORMA ESSENTIALIS.® 

FORMALIDADES. In Spanish law, the formal- 
ities and requisites of a juridical act.®* 


FORMALITY.®> <A formal mode or method; a 
rule of proceeding.*® 
Phrases: ‘‘Formalities for ‘a will,’’° ‘‘same 


formalities shall be observed in the taking of depo- 
sitions in perpetual memory as in the taking of 
other depositions,’’ ®* ‘‘the bishops may, by sen- 
tenee and without any further formality, depose 
him,’’ ® ‘‘where the disayowal is made with suffi- 
cient formality.’ 7° 
tion). 
€. J. p 38%. 

59. See Hquity 


Cycmn RK 
60. Peninsular 


44. Wilson vy. State, 128 Ala. 17, 
29 S 569, 572; Burton v. State, 107 
Ata LOSS ASPe2 840 2807 eMiLidera ov. 
State, 107 Ala. 40, 19 S 37, 39; Lang 


See also Chattel Mortgages 11 
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FORMALLY. In a formal manner; with respect 
or according to form;*! ‘‘solemnly.’’ 72 

FORMA NON OBSERVATA, INFERTUR AD- 
NULLATIO ACTUS.® 

FORMA PAUPERIS.” 

FORMATION. Conformation; construction; 
structure;’® the manner in which a thing is 
formed.*® 

FORMEDON." 

FORMER.’ Antecedent in order of thought, of 
action, ete.; preceding or going before in a series.79 

Phrases: “Wormer deceased husband,’’ 8° 
‘‘former husband or wife,’’ §1 ‘‘former illness,’’ ®? 
‘‘former owner,’’®* ‘‘former suit,’?84 ‘‘former 
trial,’’? 85> ‘‘former wife.’’ 86 

FORMERLY. The adverbial form of ‘‘former.’’87 
FORM OF ACTION.®® 
FORMULA.®® A prescription; a recipe. 
In the Roman Law, an instrument serving, in 
part, the purpose of both pleadings and instruc- 
tions.°° It was prepared by the Pretor, after hear- 
ing the parties, and embodied the issue of fact 
which, under the system then in vogue, was for 
the judex to decide at the second stage of the 
trial.®+ It also settled the law of the ease and 
thus became a repository of judicial precedent, for 
the judex was a layman and passed upon questions 
of fact only.°2 The formula, therefore, stated the 
law in the alternative to fit either finding which the 
judex might make.®* In the modern Spanish law, 
the term ‘‘formula’’ means an established model 
Cyc 714]. 

75. Webster Int. D. 


76. Webster Int. D. , 
[a] “Formation expenses.”—Ark- 


§ 301; Parties [30 


VomsState,.s4 Ala. 1,5, 04. S 193, 5 Land Transp., ete.,| wright v. Newbold, 17 Ch. D. 301, 
AmSR 324; Amos v. State, 83 Ala. 1, |Co. vi Franklin Ins. Co., 35 W. Va. | 318. 

3 S 749, 751, 3 AmSR 682; Mitchell | 666, 673, 14 SE 237. 77. See Real Actions [83 Cyc 
v. State, 60 Ala, 26, 38; Ake v. State, [a] “Substantive requirement” | 1548]. 

30 Tex. 466, 473. See also Homicide | distinguished. — Peninsular Land 78. Former: 

[21 Cyc 688, 726]. Transp., ete. Co. v. Franklin Ins. | Acquittal see Criminal Law § 377. 


4444. Hamsher yv. Hamsher, 132 
Ill, 273, 23 NE 1123, 8 LRA 556. 

45. Hoskins Mfg. Co. v. General 
Electric Co., 212 Fed. 422, 428. 

4G. State v. St. Louis, ete., R. Co., 
263 Mo. 689, 691, 174 SW 64. 

47. London Scheol Bd. v. St. 
Mary, 1 Q. B. D. 65, 72. 

48. Burritt v. Saratoga County 
Mut. F. Ins. Co., 5 Hill (N. Y.) 188, 
190, 40 AmD 345. 

49. Lull v. Clark, 13 Fed. 456, 21 
Blatchf. 95, 108. ; 

50. London School Bd. v. St. 
Mary, 1 Q@. B. D. 65, 72: 


61. 


62. Webster 


alcohol’’). 
63. A maxim 


‘fal 
10 Coke 99a, 


50, 21 AmD 33]. 


Co., 35 W. Va. 666, 673, 14 SE 237. 
North Staffordshire R. Co. v. 
London, ete., R. Co., 6 Wkly. Rep. 54, 
55. 


Int. 
Louis v. Schuler, 
SW 621, 624, 1 LRANS 928 (an “or- 
ganic compound oxidation product of 
form is essential form.” 
D 

Applied in: 


[quot Smith v. Allen, 1 N. J. Eq. 43, 


Action pending see Abatement and 
Revival § 38. 

i ae see Judgments [23 Cye 

Conviction see Criminal Law § 378. 

Jeopardy see Criminal Law § 359. 

Recovery see Judgments [27 Cye 


1B} See St. 


190 Mo. 524, 89 


1106]. 
t 79. Century D. ts 
meaning “Legal 80. Anderson v. Gilchrist, 44 Oh. 


Bouvier L. | St. 440, 8 NE 242, 


81. Cropsey v. Ogden, 11 N. Y. 
Beawfage’s Case, | 228, 231. 
100a, 77 Reprint 1076 82. Gruber v. German Roman 


Catholic Aid Soc., 113 Minn. 340, 129 
NW 581, 582. 


51. Escriche Diccionario. ) ek : 
{a] ‘En forma or en debida forma 64. Escriche Diccionario. See 83. Rich v. Braxton, 158 U. S. 375, 
means in proper form; with due pro- | Formality post this page. 399, 15 SCt 1006, 39. L. ed., 1022: 
cess of ldw. Escriche Diccionario. 65. “Form” distinguished see | Burkett v. Burkett, 78 Cal. 310, 317, 


Form ante p 981. 
66. Century D. 


52. A maxim meaning “Form 


20 P 715, 12 AmSR 48, 3 LRA 781; 
Harvey v. Hoffman, 108 Va. 626, 62 


gives being.’ Cyclopedic L. D. 


[a] Applied in: Stanhope v. Man- 
ners, 2 Eden 197, 199, 28 Reprint 
873. 

53. Webster Int. 


D. 
54. Schmidt y. Spaeth, (N., J.) 90 
A 1002, 1003. 

55. Com. v. Tassone, 246 Pa. 543, 
92 A 713, 715; State v. Amidon, 58 
Vt. 524 2 Vt. 154, 155; State v. Ar- 
nold, 50 Vt. 731, 733; State v. Jar- 
rell, 71 W. Va. 263, 85 SH, 525,\ 526. 

56. In re Low, [1895] 1 Q. B. 734, 
736; In re Howes, [1892] 2 Q. B. 
628, 632; Ex p. Johnson, 25 Ch. D. 
112, 116; Ex p. Vanderlinden, 20 Ch. 
D, 289, 292; Ex p. Coates, 5 Ch. D. 
979, 982. 

57. Wilson v. State, 128 Ala. 17, 
26, 29 S 569; Amos v. State, 83 Ala. 
1, 5, 8 S 749, 3 AmSR 682; Ake v. 
State, 30 Tex. 466, 473. 

58, Cone vy. Ivonson, 4 Wyo. 203, 
243, 33 P 31, 35 P 933 (a conditional 
sale of personal property as security 
for the payment of a debt, or the 
performance of some other obliga- 


67. Ross v. Ross, 25 Can. S. C. 
307, 346. 

68. Remington v. Peckham, 10 R. 
14.550, 7 552. 

69. Reg. v. Durham, [1897] 2 Q. 
B. 414, 422; 55 & 56 Vict. c 32 § 8. 

70. Clark vy. Cochran, 3 Mart. (La.) 


353, 360. 

71. Webster Int. D. 

[a] “Formally expressed” means 
expressed in due form of law. 


Abrams’ Suce., 145 La. 627, 82 S 727. 

72. Clark v. Cochran, 38 Mart. 
(La.) 3538, 360 (‘‘formally,” as used 
in a statute providing that the per- 
son against whom an act under pri- 
vate signature is produced is obliged 
formally to avow or disavow his 
signature, means solemnly disavow 
his signature in writing, signed by 
himself, and in his own proper 
handwriting). 
- 73, A maxim meaning “when 
is not observed, a nullity of 
Bouvier L. D. 
[22 


form 
the act is inferred.” 
74. See In Forma Pauperis 


SEV sion 2: 
84. Folan v, Lary, 60 Me. 545, 546. 
85. Koehler vy. Schneider, 16 Daly 
235, 237, 10 NYS 101. 
86. Burton v. State, 51 Tex. Cr. 
196, 101 SW 226, 227. 
87. Lloyd’s Est., 15 Pa. Dist, 932. 
[a] “To the extent it formerly 
did.”—Madisonville, ete, R. Co. v. 
Wiar, 144 Ky. 206, 210, 188 SW 255. 
88. See Actions §§ 110-187. 
89. Standard D. 
Formula: 

Injunction to protect 
tions [22 Cyc 842]. 
Right of witness to refuse to dis- 
close see Witnesses [40 Cyc 2532]. 
See also Prescription [31 Cye 1165]. 


see Injunc- 


90. See generally Pleading [31 
Cye 1]; Trial [88 Gye 1594]. > Lob- 
ingier Hv. Civ. L. Lect. XIV. 

91. Lobingier Ev. Civ. L. Lect. 


92. Lobingier Hv. Civ. L, p 58. 
93. Lobingier Ky. Civ. L. p 58. 
The, composition of the for- 
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ox direction for the performance of a judicial act.%* 
FORMULARIO. In Spanish law, a book or other 

collection of formulas or ‘‘forms’’ used in judicial 

proceedings; particularly form of. oath.% 

In Spanish law, one begotten in 


FORNECINO. 


fornication.®® 


mula is described by Gaius. ‘The 
principal function of the part of the 
formula called _Demonstratio is to 
indicate the subject-matter of dis- 
pute, (the cause of action, the title 
of the plaintiff’s right, the origin of 
his claim), as in the following ex- 
ample: ‘Whereas Aulus Agerius sold 
a Slave to Numerius Negidius,’ or 
‘Whereas Aulus Agerius deposited a 
slave in the hands of Nemerius Ne- 
giduius.’ The Intentio is that 
part of the formula which expresses 
the claim of the plaintiff, thus: ‘If 
it be proved that Numerius Negidius 
ought to convey ten thousand ses- 
terces to Aulus Afgerius;’ or thus: 
‘Whatever it be proved that Nu- 
merius Negidius ought to convey or 
render to Aulus Agerius;’ or thus: 
‘If. it be proved that the slave in 
question belongs to Aulus Agerius 
by the law of the Quirites.”... The 
Adjudicatio is that part of the for- 
mula which empowers the judex to 
transfer the ownership of a thing 


FORMULA—FORNICACION 


unmarried." 


to one of the litigants, and occurs 
in actions for partitioning an in- 
heritance between co-heirs, for divid- 
ing common property between co- 
partners, and for determining bound- 
aries between neighboring landhold- 
ers. In these the preetor says: ‘The 
portion of the property that ought to 
be transferred to Titius, do thou, 
judex, by thy award transfer to 
him.’ . . The Condemnatio is that 
part of the formula which empowers 
the judex to condemn or absolve the 
defendant, thus: ‘Do thou, judex, con- 
demn Numerius Negidius to pay to 


Aulus Agerius ten thousand ses- 
terces; if it be not proved, declare 
him to be ahsolved;’ or thus: ‘Do 


thou judex condemn Numerius Ne- 
gidius to pay to Aulus Agerius a 
sum not’ exceeding ten thousand ses- 
terces: if the case be not proved, 


declare him to be absolved;’ or thus: | 


‘Do thou, judex, condemn Numerius 
Negidius to pay to Aulus Agerius,’ 
et cetera, without inserting any 


FORNICACION. In Spanish law, fornication, 
which, however, extends to all forms of ilheit in- 
tercourse in contrast to the canonical or ecclesias- 
tical meaning which is limited to that between the 


maximum limit as, e. g., of net more 
than ten thousand sesterces. .. . 
These parts are not concurrent, but 
where some are present others are 
absent. Sometimes the Intentio is 
found alone, as in the prejudicial 
formula to decide whether a man is 
a ‘freedman, or to ascertain the 
amount of a dower, or to settle other 
preliminary inquiries. But the Dem- 
onstratio, Adjudicatio, and Condem- 
natio are never found alone, for the 
Demonstratio is ‘inoperative without 
an Intentio and Condemnatio, and 
the Condemnatio and Adjudicatio are 
inoperative without a Demonstratio 
or an Intentio.” Institutes of Gaius, 
IV, 39-44. . 
94. Escriche Diccionario. 


95. Escriche Diccionario. 

96. Escriche Diccionario. See 
Bastards 7 C. J. p 935 

97. Escriche Diccionario. See For- 


nication post p 985. 


~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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By Henry H. Sxyurs 


[26 C.J.] 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 896] 


ANALYSIS 


I. DEFINITIONS AND DISTINCTIONS [(§§ 1-2] p 986 
A. Definitions [§ 1] p 986 
B. Distinctions [§ 2] p 986 


Tl. NATURE AND ELEMENTS OF OFFENSE [(§§ 3-7] p 987 
A. By Cannon and Common Law [§ 3] p 987 
B. By Statute [§§ 4-7] p 987 
1. In General [§ 4] p 987 
2. Consent [§ 5] p 988 
3. Criminal Intent [§ 6] p 988 
4. Void Marriage; Divorce [§.7] p 989 


Ill. INDICTMENT OR INFORMATION [§§ 8-14 p 989 
A. In General [§ 8] p 989 
B. Particular Averments [§§ 9-11] p 989 
1. Marriage [§ 9] p 989 
2. Time of Offense [§ 10] p 990 
3. Description of Parties [§ 11] p 990 
C. Joinder of Parties [§ 212] p 990 
D. Joinder of Offenses [§ 13] p 990 
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3. As to Carnal Knowledge [§ 30] p 994 


VI. TRIAL [§§ 31-36] p 995 
A. In General [§ 31] p 995 
B. Directing Verdict [§ 32] p 995 
C. Instructions [§ 33] p 995 
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FORNICATION 


[§§ 1-2 


CROSS REFERENCES 


Abduction see Abduction 1 C. J. p 281. 
Adultery see Adultery 2 C. J. p i0. 
Criminal law and procedure generally see Criminai 
Law 16 C, J. p i. 
Disorderly house see Disorderly Houses 18 C. J. p 
1230 
Fornication: 
Consideration for promise of marriage see Breach 
of Marriage Promise § 12. 


Fornication:—Continued 

Ground for divorce see Divorce §§ 74, 75. 
Incest see Incest [22 Cyc 42]. 
Lewdness see Lewdness [25 Cyc 209]. 
Living in fornication see Lewdness [25 Cyc 210]. 
Miscegenation see Miscegenation [27 Cyc 798]. 
Prostitution see Prostitution [32 Cyc 731]. 
Rape see Rape [33 Cyc 1412]. 
Seduction see Seduction [35 Cyc 1289]. 


I. DEFINITIONS AND DISTINCTIONS 


[§ 1] A. Definitions. The term ‘‘fornication’’ 
has a well understood meaning.: Generally speak- 
ing fornication is voluntary unlawful sexual inter- 
course between persons of the opposite sex.? Dif- 
ferent meanings, however, have been ascribed to it 
by the different laws or statutes. By the canon or 
ecclesiastical law, fornication was the act of illicit 
sexual intercourse on the part of an unmarried per- 
son with a person of the opposite sex, whether mar- 
ried or unmarried, and, if married, whether a man 
or a woman.* By the common law it was the act 
of illicit sexual intercourse between either a mar- 
ried or an unmarried man and an unmarried woman, 
both parties being guilty of fornication.* The stat- 
utes defining or recognizing it as an offense vary in 
the different jurisdictions. Where fornication is 
unaccompanied by any acts which tend to aggravate 
it, it is simple fornication,® and is considered a 
minor offense, or a minor grade of crime, as com- 
pared with other offenses of which it is an element.7 

[§ 2] B. Distinctions. Fornication as illicit 
sexual intercourse is an element of other offenses 
involving such intercourse, but the latter are dis- 

1. State v. Giescke, 125 Minn. 497, , Roman law. The 
147 NW 663; State v. 


L. 201, 66 A 926 [aff 76 N. 


70 A 1102). criminal offense, 


tinguishable from it according to the cireumstances.*® 
A person may be convicted of fornication, although 


‘he is also guilty of adultery,® or bigamy ;2° or al- 


though, on account of the woman’s lack of consent, 
he is also guilty of rape.*? 

Adultery. Fornication and adultery are different, 
by the common law, by the canon or ecclesiastical 
law, and under the statutes punishing these offenses; 
what is one is not the other, although adultery may 
be said to include. fornication.t* If both of the 
parties are married, illicit sexual intercourse is 
adultery on the part of both, and neither is guilty 
of fornication, whether the common-law or the 
eanon-law definition is adopted.1? If both of the 
parties are unmarried, both are guilty of fornica- 
tion only, and not of adultery.14 If the man is un- 
married and the woman married, the woman is 
guilty of adultery, and not of fornication, both ac- 
cording to the common-law definition and according 
to that of the canon law;1® by the canon law the 
man is guilty of fornication;?® but by the common 
law, and under some statutes, he is guilty of adul- 
tery.17 If the man is married and the woman un- 


word has been used | dictment for other offense see infra 
Sharp, 75 N. J. | more often in its general sense than | § 35, 

J. L. 576, |}in connection with the common-law 9. State v. Summers, 98 N. C. 702, 
which was limited | 4 SH 120; Com. v. Kammerdiner, 165 


2. Peo. v. Rouse, 2 Mich. N. P.|to unmarried persons, but which de- | Pa, 222, 30 A 929; Com. v. Salman, 1 


209, 210; U.S. v. Griego, 11 N. M. 392, 
72 P 20, 21; State v. Phillips, 26 N. 
D. 206, 144 NW 94, 49 LRANS 470; 
2 Bishop Cr. L. §§ 11, 24 [quot Peo. 
Veparnes, ~2 o Lda. sGHasb,)) Lok, «63, 
OPN osdas 

[a] Other definitions: (1) “The 
unlawtul knowledge by an unmarried 
person of another.” Bouvier L. D. 
[quot Peo. v. Barnes, 2 Ida. (Hasb.) 
TAS, Mibden 9 532) (2) “Lhe incon- 
tinence or lewdness of an unmarried 
person, male or female.” Webster D. 
[quot Terr. v. Corbett, 3 Mont. 50, 
54]. °+ (8) “Unlawful sexual inter- 
course, and open and unlawful living 
together of . unmarried persons, 
man and woman.” Black L. D. [quot 
Terr. v. Whitcomb, 1 Mont. 359, 362, 
25 AmR 740]. 

[b] Derivation.—“It is derived 
from the Latin word fornix, which 
originally meant the forceps of a 


-beetle, then an arch, then an under- 


ground vault or cavern, then a 
brothel, because in the Roman cities 
brothels were kept in underground 
caverns and vaults. <A _  fornicator 
then was one who carried on illicit 
sexual intercourse in a brothel or 
for hire.” State v. Phillips, 26 N. D. 
206, 208, 144 NW 94, 49 LRANS 470. 

[c] “In the Bible the term has 
been used to describe illicit sexual 
intercourse generally. ... This mean- 
ing was the meaning ascribed to the 
term by the ancient church and the 
ecclesiastical law, and is the 
sense in which the word is generally 
taken and used, except when we are 
speaking of the common-law crime. 

. Where the term is used in the 


Bible it is used indiscriminately and. 


in the Roman sense. The transla- 
tors of the Bible were ecclesiastics 
and men who were learned in the 
Latin tongue and perhaps in the 


scribed an offense, and not an act.” 
State v. Phillips, 26 N. D. 206, 208, 
144 NW 94, 49 LRANS 470. 

[d] History.—‘‘The word was in 
use long before what is known as the 
common-law crime of fornication had 
been created. ... The word ‘fornica- 
tion,’ indeed, came to the English lan- 
guage through the ancient church 
and brought with it its Roman mean- 
ing.” State v. Phillips, 26 N. D. 
206, 208, 144 NW 94, 49 LRANS 470. 

8. Banks v. State, 96 Ala. 78, 11S 
404; Buchanan vy. State, 55 Ala. 154; 
Terr. v. Whitcomb, 1 Mont. 359, 25 
AmR 740; Com. v. Kilwell, 1 Pittsb. 
(Pa.) 255; State v. Roberts, 169 Wis. 
570, 1738 NW 310, 311 [cit Cyc]; Bou- 
vier L. D. [quot Terr. v. Corbett, 3 
Mont. 50, 54]. 

4 Ind.—Richey v. State, 172 Ind. 
134, 87 NE 1032, 10338, 18389 AmSR 362, 
19 AnnCas 654 [cit Cyc]; State v. 
Chandler, 96 Ind. 591; Hood v. State, 
56 Ind. 268, 26 AmR 21; Stanton vy. 
State, 27 Ind. A. 105, 60 NE 999. 

Me.—State v. Weatherby, 43 Me. 
258, 69 AmD 59. 

N. J.—State v. Sharp, 75 N. J. L. 
201, 66 A 926 [aff 76 N. J. L.' 576; 70 
A 1102]; Statei Ww. Mash, \16N; ede): 
380, 82 AmD 397, 

Vt.—State v. Searle, 56 Vt. 516. 

Wis.—State v. Roberts, 169 Wis. 
570, 1738 NW 310, 311 [eit Cye]. 

5. See infra § 4. 

6 -Peo. v. Rouse, 2 Mich. N. P. 
209; Dinkey v. Com., 17 Pa. 126, 55 
AmD 542, 

7. Hasley v. Com., 8 Pa. Cas. 230, 
11 A 220, 

Distinguished from other offenses 
see infra 5 

8.) (Dinkey: wv. (Com., 41) Pa. 4126 55 
AmD 542; Com. v. Arner, 30 Wkly 
NCy (Pas), 12: 

Conviction of fornication on in- 


LegChron (Pa.) 320. 

Conviction of fornication on indict- 
ment for adultery see infra § 35. 

10. Owens v. State, 94 Ala. 97, 10 
S 669. 

11. State v. Summers, 98 N. C. 702, 
4 SE 120. 

Conviction of fornication on indict- 
ment for rape see infra § 35. 

12. Hood v. State, 56 Ind. 268, 271, 
26 AmR 21; State v. Pearce, 2 Blackf. 
(Ind.) 318; State v. Chafin, 80 Kan. 
653, 103 P 143: Dinkey v. Com., 17 Pa. 
126, 55 AmD 542; Com. v. Kilwell, 1 
estos (Pa.) 255. See also Adultery 

13. Terr. v. Whitcomb, 1 Mont. 
359, 25 AmR 740. See generally Adul- 
tery § 5. 

14, Banks v. State, 96 Ala, 78, 11 
S 404, 

15. See Adultery § 5. 

16. Respublica  v. Roberts, i 
Meates. (Pa). 66 2 Da lia be 4s a Te ed. 
3163) Com V. Kilwell, 1 Pittsb. (Pa.) 
255; Com. v. Lafferty, 6 Gratt. (47 
Va.) 6725; Hunter vv. UL) S.. 21. Pinne 
(Wis. ) 91, 39 AmD Pes 

17. State v. Weatherby, 43 Me. 
pate 69 AmD 59. See generally Adul- 
tery § 6. 

[a] Reason for difference in doc- 
trines.—(1) The difference in this 
respect between the common law 
and the canon or ecclesiastical law 
is due to the fact that the canon or 
ecclesiastical law concerned itself 
with adultery merely because of the 
violation of the marriage vows and 
for this reason did not consider that 
the offense could be committed by a 
single man, while the common law 
concerned itself with adultery, not 
merely because of the violation of 
the marriage vows, but because it 
exposed an innocent husband to 
maintain another man’s. children, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 2-4] ; 


married, the woman is guilty of fornication and not 
of adultery ;1® and according to the canon-law defini- 
tion, the man in such a ease is guilty, not of fornica- 
tion, but of adultery.1® According to the common- 
law definition, however, by which adultery can be 
committed only when the woman is married, the 
man, notwithstanding he is married, is guilty, not 
of adultery, but of fornication.?° 

Bastardy. Where fornication results in illegi- 
timate offspring, it is fornication and bastardy, and 
in some states by statute is punished as bastardy.?4 

Incest. Where the parties to the offense are re- 
lated to one another within certain degrees of con- 
sanguinity or affinity, it is incestuous fornication, or 
incest.?? 


FORNICATION 
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Lewd and lascivious cohabitation is punished by 
statute in some jurisdictions as a distinet crime; 
such statutes apply only where the parties live to- 
gether, or cohabit,?* whereas this is not necessary to 
constitute fornication, a single act being sufficient, 
unless otherwise provided by statute.?4 

Rape. Fornication is distinguished from rape in 
that in a case of rape the intercourse is had by 
foree and against the will of the woman, whereas 
in fornication it is with her consent.?5 

Seduction. The offense is seduction, and punish- 
able as such by statute, in many jurisdictions, where 
the woman is of chaste character and her consent 


to the intercourse is obtained by persuasion and 
promises.?° 


II. NATURE AND ELEMENTS OF OFFENSE 


[§ 3] A. By Canon and Common Law. Fornica- 
tion was punishable in England by the ecclesiastical 
courts as an ecclesiastical offense ;27 but it was not 
recognized or punished as a crime at common law 
unless committed openly and notoriously, so as 
to constitute a public nuisance; it was not punished 
simply as fornication.28 And in the United States, 
since the common law is derived from the common 
law of England, it has also been held that fornica- 
tion committed in private, and not openly and no- 


and to have them succeed to his in- 


toriously, is not an offense, except where it is pun- 
ishable as such by statute.?9 

[§ 4] B. By Statute—1l. In General. In most 
of the states statutes have been enacted punishing 
fornication as an offense, although not accompanied 
by cireumstances constituting it a public nuisance; 
but these statutes, although agreeing as to the ne- 
cessity for illicit intercouse, differ as to the other 
elements of the offense.2° Under some statutes both 
parties must be unmarried,*? and as defined by some 


29. U. S:—Pollard v. Lyon, 91 U.| NE 1032. 
heritance. State v. Weatherby, 43]S. 225, 23 L. ed. 308. {a] Repeated acts of fornication, 
Me. 258, 69 AmD 59. Ark.—Cook v. State, 102 Ark. 362, |even though committed with many 
18. See Adultery § 6, : 144 SW 221, 222 [cit Cyc]; Taylor | persons, do not constitute a crime at 
19. See Adultery § 5. v. State, 36 Ark. 84; State v. Dunn, |common law. State v. Iivans, 27 N. 
20. State v. Chandler, 96 Ind. 591; |26 Ark. 34; Crouse v. State, 16 Ark. |C. 603; Barnett v. Phelps, (Or.) 191 
State v. Johnson, 69 Ind.’ 85; State | 566. P 502; Reg. v. Pierson, 1 Salk. 382, 
v. Stephens, 63 Ind. 542; Hood v. Ga.—Hopper v. State, 54 Ga. 389. 91 Reprint 333. 


State, 56 Ind. 263, 26-AmR 21; State 
v. Weatherby, 43 Me. 258, 69 AmD 


Ill.—Smith v. Peo., 
AmD 780; Peo. v. Martin, 180 Ill. A. 


PASS nt OUT a hy Sem f3 [b] When committed openly and 


publicly (1) so as to make the acts 


59; State v. Armstrong, 4 ‘Minn. 335; |578. ' of incontinency injurious to public 
State ov. “Lash; 160N I Le 3808" 32 Ind.—Richey v. State, 172 Ind. 134, | morals and society, it was indictable 
AmD 397. See generally Adultery | 87 NE 1032, 1033, 139 AmSR 362, 19 |}at common law as a misdemeanor. 
SHG. AnnCas 654 [cit Cyc]; Lumpkins v.|Carotti v. State, 42 Miss. 334, 97 

21.. Com. v. Lloyd, 141 Pa. ‘28,°21 | Justice, 1 Ind 557. AmD 465. (2) This was not merely 


WAS 4d Dinkeyy. “Com. (7. Pa, 126, Mich.—Delany v. Peo., 10 Mich. | because of the act of illicit inter- 
55 AmD 542; Com. v. Wentz, 1 Ashm. | 241. course, but because of the publicity 
(Pa.) 269. See generally Bastards 7 Miss.—Brown v. State, 8 S 257; | with which it was committed. Reg. 
Ores. oD 935. Carotti v. State, 42 Miss, 334, 97 |v. Elliott, Leigh & C. 103. 

22. Cook v. State, 11 Ga. 53, 56|AmD 465. {c] Living in open and notorious 
AmD 410; De Groat v. Peo., 39 Mich.: N. J.—State v. Lash, 16 N. J. L. | fornication is indictable at common 
124; Com. v: Arner, 149 Pa. 35; Din- | 380, 32 AmD 390; Smith v. Minor, 1 | law. Lumpkins vy. Justice, 1 Ind. 
keyauv. -©Com:,- dnasba, 126, 66° Amp)! NviJe 1.7 16: 557; Brown vy. State, (Miss.) 8 S 257. 
542. See generally Incest [22 Cyc Or.—Barnett v. Phelps, 191 P_502.|See generally Lewdness [25 Cye 
42]. Pa.—Com. v. Walker, 2 Pa. Dist. | 210], 

23. See Lewdness [25 Cyc 210]. | 727. 30. See statutory provisions; and: 


24. State v. Gieseke, 125 Minn. 


S. C.—State v. Brunson, 18.S. C. 
149 


Ala.—Miles v. State, 58 Ala. 390. 


497, 147 NW. 663; 
47 Oh. St. 102, 23 NE 747, 21 AmSR 
790. 

25. Ga.—Mathews v. State, 101 
Ga. 547, 29 SE 424. 

Mich.—De Groat v. Peo., 39 Mich. 


124. 

N: C.—State v. Summers, 98 N. C. 
702, 4 SE 120. 

Pa.—Com. v. Arner, 149 Pa. 35, 24 
EAS St 

Wis.—State v. Shear, 51 Wis. 460, 
8 NW 287. 

See generally Rape [38 Cye 1412]. 


fa] If the act is accomplished 
with the female’s consent, even 
though such consent is induced by 


the use of such a measure of force 
as might, under ordinary circum- 
stances, seem to overcome her power 
of resistance, the offense is forni- 
eation, and not rape. Mathews v. 
State, 101 Ga. 547, 29 SE 424. 

Consent generally see infra § 5. 
NeoeG hei Dinkey ov. Com. -17). Pa. 126; 
55 AmD 542. See generally Seduc- 
tion [35 Cye 1289]. 

27. Cook v. State, (Ala. A.) 85 S 
823; State v. Phillips, 178 N. C. 713, 
100 SE+577; Anderson v. Com., 5 
Rand. (26 Va.)- 627, 16 AmD 776; 
,Caudrey’s Case, 5 Coke ia, 9a, 77 
Reprint 1; Wheatley v. Fowler, 2 
Lee Eccl. 376, 161 Reprint 375. 

28. Reg. v. Pierson, 1 Salk: 382, 
91 Reprint 333; Reg. v. Elliott, Leigh 
& C. 103. 


State v. Brown, | L 


Tenn.—State v. Moore, 1 Swan 136; 
Brooks v. State, 2 Yerg. 136. 

Tex.— State v. Rahl;.33- Téx: 765 
State’ v. Smith, 32 Tex. 167; State v. 
Foster, 31 Tex. 578. 

Va.—Com. v. Jones, 2 Gratt. (43 
Va.) 555; Com, v. Isaacs, 5 Rand. 
(26 Va.) 634; Anderson v. Com., 5 
Rand, (26 Va.) 627, 16 AmD 776. 

Wis.—State v. Roberts, 169 Wis. 
570) 178. (NW 31050311" [eit Cyc]; 
State v. Shear, 51 Wis. 460, 8 NW 
287. 

“Neither fornication nor adultery 
were indictable offences at the com- 
mon law; they were held to be only 
private wrongs, for which the ag- 
gressor was answerable in a Civil 
action, for exemplary damages; and 
this continued to be the case, ex- 
cept for one short revolutionary 
period of time in England, until our 
own legislature made them indict- 
able offences.” State v. Lash, 16 _N. 
Fees 0 Casas wom) Am 39.77 See 
also Adultery § 3. 

“The common law regarded clan- 
destine acts of adultery and forni- 
cation as a gross violation of per- 
sonal rights for which redress might 
be had in a civil action by the in- 
jured party, but left the »nunishment 
of the sin to the upbraidings of a 
guilty conscience and to be dealt 
with by religious judicatories. 
Richey v. State, 172 Ind, 134, 136, 87 


N. C.—State v. Cox, 4 N. C. 597. 

Pa.—Com. v, Julian, 44 Pa. Co, 665. 

Utah.—State y. Pierpont, 16 Utah 
476, 52 P 992. 


Va.—Com. vy. Jones, 2 Gratt. (43 
Va.) 555. 
Wis.—State v. Roberts, 169 Wis. 


570, 173 NW _ 310, 311 [cit Cye]; State 

v. Seiler, 106 Wis. 346, 82 NW 167. 
Conspiracy to commit fornication 
see Conspiracy §§ 19, 46. , 
96 Ala. 


31. Ala.—Banks v. State, 
TS Lies 5404. 
Ga.—WNeil v. State, 117 Ga. 14, 43 


SE 435; Bennett v. State, 103 Ga. 
66, 29 SE 919, 68 AmSR :77; Ken- 
drick v. State, 100 Ga. 360, 28 SE 


120 [overr Butt v. State, 33 Ga. 56]; 
Bigby v. State, 44 Ga, 344; Shattles 
v. State, 17 Ga. A. 259, 86 SE 463. 
eat D.—Dwire v. Stearns, 172 NW 

Tex.—Cosgroves v. State, 37 Tex. 
Cr. 249, 39 SW 367, 66 AmSR 802; 
Thomas y. State, 28 Tex. A, 300, 12 
SW 1098; Powell vy. State, 12 Tex. 
ce 238; Wells v. State, 9 Tex. A. 

Wis.—State v. Shear, 51 Wis. 460, 
8 NW 287; State v. Fellows, 50 Wis. 
65, 602 NW -2e0s uD ter ava, Ue Siyeet 
Pinn 9139 Ams 27 7. 

[a] In Georgia, the statute pro- 
vides for three distinct offenses: If 
both parties are married, each is 
guilty of adultery; if both are single, 
each is guilty of fornication; if one 
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of these statutes the offense is the living together 
and carnal intercourse with each other, or habitual 
carnal intercourse with each other, without living 
together, of a man and woman, both being unmar- 
Under some statutes fornication is a crime 
only when committed by persons within certain de- 
grees of relationship so as to amount to incest.** 
specially punish the offense 
when committed with a young person under a certain 
age,** or where the illicit intercourse is had with 
a feeble-minded or insane person.*® 
rious offspring is not necessary to constitute the 


ried.®2 


Some ‘statutes, also, 


offense.3¢ 


Canon-law definition adopted. Under some of the 
statutes, which punish the offense without spe- 
cially defining it, the canon-law definition is either 
Thus, under some 
statutes it is not fornication for a married man to 
have sexual intercourse with an unmarried woman,?8 
but it is fornication for an unmarried man to have 
intercourse with a married woman.*® 

Common-law definition adopted. 
courts, in defining the offense under a statute, which 
does not define it, have adopted the common-law 


wholly or partially followed.%7 


is married and the other single, 
each is guilty of adultery and forni- 
cation. Kendrick v. State; 100 Ga. 
360, 28 SEH 120 [dist Cook v. State, 
11 Ga. 53,..56 AmD 410; and -overr 
Butt v. State, 33 Ga. Suppl, 56]; 
Bigby v. State, 44 Ga. 344; Wasden 
v. State, 18 Ga. 264. 

32. State v. Sauls, 70 S. C. 393, 
50 SE 17 (under Cr. Code [1902] 
§ 292). 

[a] In Texas (1) under Pen, Code 
(1911) art 494 and earlier simi- 


. lar statutes the offense is. as de- 


fined in the text. Stubblefield v. 
State, 83 Tex. Cr. 48, 200 SW 1090; 
Strauss v..State, 76 Tex. Cr. 132, 173 
Sw 663; Cannedy v. State, 58 Tex. 
Ory WS4 1125 NSW 315. Cosgrove iv, 
State, 37 Tex. Cr. 249, 39 SW 3867, 66 
AmSR 802; Thomas v. State, 28 Tex, 
A. 300, 12 SW 1098; Powell v. State, 
12 Tex. A. 238; Wells v. State, 9 Tex. 
A. 160. ,(2) Under this statute there 
are two modes by which the offense 
may be committed: First, by living 
together, and carnal intercour se with 
each other, of a man and woman, 
both being unmarried; and second, 
by such man and woman having 
habitual carnal] intercourse with each 
other without living together. Jones 
v. State, 29 Tex. A. 347, 16 SW 189. 
(3) Prior to Oct. 1, 1879, when the 
Revised Code went into effect, forni- 
cation was not an offense against 
the laws of Texas, as it was not 
expressly defined by statute. State 
v. Rahl, 33 Tex. 76; State v. Foster, 
31 Tex, 578; State v.. Smith, 32 Tex. 
167; Wolff v. State, 6 Tex. es "195. 

33. State v. Manley, (Pub. St. 
§ 5888); 82 Vt. 556, 74 A 231; State 
v. Dana, 59 Vt. 614, 10 A 727. 

Incest generally see Incest [22 
Cyc 42]. 

34. See statutory provisions; and 
State v. Seiler, 106 Wis. 346, 82 NW 
167. 

[a] In Delaware, under 18 Del. L. 
ec 686 (Rev. Code [1852] amended to 
[1893] p 958 ec 131), which provides 
that whoever takes, receives, or uses 
a male or female ‘under the age of 
eighteen years for Sexual intercourse 
shall be guilty of a misdemeanor, 
the essential elements of such of- 
fense are that the child alleged to 
have been used by accused for sexual 
intercourse was under eighteen years 
of age, and that accused did in fact 
have intercourse with her at some 
date within two years before the 
finding of the indictment. State v. 
Powell, 23 Del. 2, 76 A 601. 

[b] The word “man,” as used in 


FORNICATION 


definition.?*° 


woman.?? 


Birth of spu- 


i [§§ 4-6 


Thus, it has been held under such a 
statute that a married man is guilty of fornication 
in having sexual intercourse with an unmarried 
woman;*! but that an unmarried man is not guilty 
of fornication in having intercourse with a married 


[§ 5] 2. Consent. The crime of fornication ne- 
cessarily involves the idea of consent of both par- 
ties ;48 and, while the female’s consent in some in- 
stances may be procured by force to a certain de- 
eree, where force was used in the inception of the 
offense, it must at least be shown that consent was 


finally induced thereby.** 


[§ 6] 3. 


wise, however, 


Some of the 


Rev. St. § 4580, as amended by L. 
(1899), ec 99, providing that~ any 
“man”? who commits fornication with 
a sane female, of previous chaste’ 
character, under the age of eighteen 
years, shall be punished, etc., means 
a male person who has arrived at 
the age of puberty, or is capable of 
committing rape, and is not limited 
to a male person over twenty-one 
years of age. State v. Seiler, 106 
Wis. 346, 82 NW 167. 

35. Ress v. Shepherd, 84 Nebr. 
268, 120 NW 1182. 

[a] In Nebraska, under Cr. Code 
§ 200, unlawful carnal knowledge of 
a feeble-minded or insane person 
constitutes a felony if accused has 
knowledge of the mental condition. 
Ress v. Shepherd, 84 Nebr. 268, 120 
NW 1132. 

36. State v. Sharp, 75 N. J. L. 201, 
66 A» 926. Watt. 76° Nid Te 576, 2710 
A 1102, and dist Smith v. Minor, 1 
ING Ale Up 19]; Gorman v. Com., 124 
Pa.-b36,) LT “A426. 

27. %Ill—Miner v. Peo., 58 Ill. 59. 

Kan.—State v. Ling, 91 Kan. 647, 
138 P 582, AnnCasi1915D 874. 

Me.—State v. Hutchinson, 36 Me. 
261. 

Mass.—Com. v. Call, 21 Pick. 509, 
382 AmD 284, 

Mont.—Terr. v. Jaspar, 7 Mont. 1, 
149) P64 7ke eRerr.e> Vv. Whitcomb, 1 
Mont, 359, 25 AmR 740. 

Pa.—Com. v. Wentz, 1 Ashm. 269; 
Respublica v. Roberts, 1 Yeates 6, 


2 Dalliiv 24 eel weds. 6 arom mvc 
Kilwell, 1 PittsbLegJ 255. 
Va.—Com. v. Lafferty, 6 Gratt. (47 


Va.) 672, 

[a] In Alabama (1) the statute 
merely punishes “any man or 
woman” who shall live together “in 
adultery or fornication,” without de- 
fining the offenses. An opinion was 
expressed that under this statute, 
as at common law, it was fornica- 
tion and not adultery for a married 
man to have sexual intercourse with 
a single woman, but the question 
was not decided by the court, as _ it 
appeared that neither of the parties 
was married, Smitherman vy. State, 
27. Ala. 28. (2) In an earlier case, 
it was said that to constitute adul- 
tery one of the parties, at least, 
must be married, holding in effect 
that it is not fornication, but adul- 
tery, if either is married, and thus 
adopting the canon-law definition 
rather than that of the common law. 
State v. Hinton, 6 Ala. 864. (3) 
Where both parties are unmarried, 
their unlawful carnal knowledge is 


Criminal Intent. 
is necessary to render one guilty under a statute 
punishing fornication,*®> but such intent may be 
inferred from the act itself,*® and ignorance or mis- 
take of law is no excuse or defense.*” 
when the ignorance or mistake is 
as to a matter of fact instead of law, since ignorance 
of fact may be a defense.*§ 
into a marriage when one of them already has a 
husband or wife living, the other, if ignorant of 
this fact, is not guilty of fornication.*9 


A eriminal intent 


It is other- 


Thus, if parties enter 


fornication. Banks vy. State, 96 Ala. 
78, 11 S 404; Buchanan v. State, 55 
Ala. 154. 

38. Ill.—Miner v. Peo., 58 Ill. 59. 
par Neha v. Hutchinson, 36 Me. 

Mass.—Com. v. Call, 21 Pick. 509, 
82 AmD 284. 

Mont.—tTerr. y. Whitcomb, 1 Mont. 
359, 25 AmR 740. 

Pa.—Helfrich Vv. \Coms 33 sPawiess 
tT (Amd -579;34 Coma )ve acilwells ed 
Roberts, if 


Pittsbs 255. 

39. Respublica vs 
Yeates (Pa.) 6, 2 Dall. 124, 1 L. ed. 
316; Com. v. Kilwell, 1 Pittsb. (Pa.) 
255; Hunter v. U. S., 1 Pinn. (Wis.) 
91, "39 AmD 277. 

40. Ind.—Richey v. State, 172 
Ind. 134, 87 NE 1032, 1389 AmSR 
362, 19 AnnCas 654; State v. Chan- 
dler, 96 Ind. 591; State v. Johnson, 69 
Ind. 85; Hood v. State, 56 Ind. 263, 
A eeare 21; State v. Pearce, 2 Blackf. 

JIowa.—State v. Clemenson, 123 
Iowa 524, 99 NW 139. 

Minn. — State v. 
Minn. 335. 

N. H.—State v. Taylor, 58 N. H. 
331; State v. Wallace, 9 N. H. 515. 

N. J.—State v. Lash, 16 N. J. L. 
380, 32 AmD 397, 

[a] Discussion of law both un- 
der the canon and common law. 
State v. Lash, 16 N. J. L. 380, 32 
AmD 397. 

41. State v. Chandler, 96 Ind. 591: 
State v. Johnson, 69 Ind. 85; State v. 
Stephens, 63 Ind. 542; Hood v. State, 
56 Ind. 268, 26 AmR 21; State v. 
Armstrong, 4 Minn. 335; State v. 
Lash, 16 N. J. L. 380, 82 AmD 397; 
State v. Roberts, 169 Wis. 570, 173 
NW 310. 

42. State v. Pearce, 2 Blackf. 
(Ind.) 318; State v. Armstrong, 4 
Minn. 335; State v. een 58 N.. H. 
331; State v. Wallace, 9 N. H. 515. 

43. Nephew v. State, 5 Ga. A. 841, 
638 SE 930; Peo. v. Barnes, 2 Ida. 
(Hasb.) 161, 9. 5 32 

44, Nephew vy, State, 5 Ga. A. 841, 
63 SE 930. 

q bia Banks v. State, 96 Ala, 78, 11 


46. See infra § 18. 

47. Hoover v. State, 59 Ala. 57. 
See generally Criminal Law § 52. 

48. Banks v. State, 96 Ala. 78, 11 
S 404. See generally Criminal Law 
§§ 53-54, 

49. Banks v. State, 96 Ala. 78, 11. 
S 404; Vaughan v. State, 83 Ala. 55, 
3 S 530; Schoudel v. State, 57 N. d, 
L. 209, 30 A 598; State v. Cutshall, 


Armstrong, 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“State v. 


§§ 6-9] 


FORNICATION 


[26 C.J.] 989 


Joint intent. In a prosecution for fornication and | it would be lawful.5* 


adultery, although the joint act must be shown, it 
is not necessary to charge or prove a joint intent; 
the absence of criminal intent may be shown in de- 
fense by either party, but when so shown it does 


not inure to the other’s benefit.5° 


[§ 7] 4. Void Marriage; Divorce. 
statutes parties cohabiting and having sexual inter- 
course under a void marriage are guilty of fornica- 
tion,?! or fornication and adultery.5? 
fense in such cases that defendant had received 
legal advice, before entering into the marriage, that 


III. 


[§ 8] A. In General. An indictment or informa- 
tion for the erime of fornication should set forth 
substantially every fact entering into and constitut- 
ing the offense as defined by the law or statute under 
which the prosecution was instituted;°7 but it need 
not employ the precise words of the statute, if 
language of like import and equivalent meaning is 


used.58 
Feloniously. An averment that 


feloniously committed is not necessary, where the | 


Ha N.C. 764, 14 SH 107, 26 AmSR 
i) . 

[a] The woman may set up her 
lack of knowledge of a prior mar- 
riage of her husband, where she 
ceased to cohabit with him upon 
becoming aware of such marriage. 
Cutshall, 109 N. C. 764, 14 
SE 107, 26 AmSR 599. 

50. State v. Cutshall, 109 N.C. 
764, 14 SE 107, 26 AmSR 599 [overr 
State v. Mainor, 28 N. C. 340]. 

51. Banks v. State, 96 Ala. 78, 11 
S 404; Hoover v. State, 59 Ala. 57; 
Hood v. State, 56 Ind. 263, 26 AmR 
21; Com. v. Feigel, 22 Pa. Dist. 9038. 

[a] Dlustrations.—(1) Where a 
marriage between a negro and a 
white person is void, their cohabit- 
ing is fornication. Hoover v. State, 
59 - Ala. 57. (2) Marriage and co- 
habitation between an undivorced 
husband and an unmarried woman is 
fornication... Banks y. State, 96 Ala. 
78 


Bon sState way Hone, 23 Nw Ca 378: 

[a] Marriage outside state.— 
Where the parties leave the state to 
evade its laws in consummating 
such marriage and with no inten- 
tion of returning, and they after- 
ward do return and reside in the 
state, they are not guilty of forni- 
eation and adultery. State v. Ross, 
76 N. C. 242, 22 AmR 678. 

53. Hoover v. State, 59 Ala. 57. 

54, State v. Weatherby, 43 Me. 
258, 69 AmD 59. 

55. Hood v. State, 56 Ind. 263, 26 
AmR 21. 

56. Indictment or information 
generally see Indictments and Infor- 
mations [22 Cye 157]. 


57. Ark.—Crouse v. State, 16 Ark. 
566. 

Ga.—Bennett v. State, 103 Ga. 66, 
29 SE 919, 68 AmSR 77; Bigby v. 


State, 44 Ga. 344. 

Ind.—State v. Chandler, 96 Ind. 
591; State v. Stephens, 63 Ind, 542. 

Noe Simithav. vinor, 1 Nid. 
19; 

IN Gl Gtate ava COX, a4 Nene Ce 200s 

Pa.—Gorman v. Com., 124 Pa. 536, 
17 A 26. 

Tex.—Cosgrove v. State, 37 Tex. 
Cr. 249, 39 SW 367, 66 AmSR 802; 
Jones v. State, 29 Tex. A. 347, 16 
Sw 189. 

Vt.—State v. Dana, 59 Vt. 614, 10 
A 727. 

Va.—Com, v. Isaacs, 5 Rand. (26 
Va.) 634; Anderson v. Com., 5 Rand. 
(26 Va.) 627, 16 AmD 776. 

Wis.—State v. Shear, 51 Wis. 460, 
8 NW 287. 

[a] Indictment held sufficient.— 
An indictment charging that C, de- 


| ried, and having 


A divorce a vinculo matrimonii severs the mar- 
riage relation absolutely as to both parties, without 
reference to the question as to which was in fault, 
and neither is afterward a married person, so as 


to make intercourse by or with him or her aduitery 


Under some 


It is no de- 


instead of fornication.®4 
after a void divorce, marries and cohabits with an- 
other woman, he is guilty of fornication, in those 
jurisdictions in which it is fornication for a mar- 
ried man to have illicit sexual intercourse with an 
unmarried woman.®*® 


And if a married man, 


INDICTMENT OR INFORMATION °*¢ 


Venue.®! 
the offense was 


[§ 9] 


fendant, on, etc., at, ete, being a 
married man and having a lawful 
wife then living, and B, at the time 
being unmarried, and B and C not 
being married to each other, did then 
and there during said time unlaw- 
fully live and cohabit together aS 
man and wife, is a sufficient charge 
that defendant was guilty of forni- 


cation, State v. Chandler, 96 Ind. 
Dod 
[b] Indictments held insufficient. 


—(1) An indictment which charged 
that R, during a time specified, more 
than two years, the period of limi- 
tation of the action, prior to the find- 
ing of the indictment at, etc. did 
then and there unlawfully live in 
open and notorious fornication to- 
gether with one W, a woman, who 
was then and there, and during all 
said time, unmarried; he, the said 
R, having concealed the fact of said 
crime until a specified day, namely, 
the date of filing the indictment, by 
publicly acknowledging and claiming 
the said W to be his wife, was in- 
sufficient, in that the allegation of 
concealment did not show that de- 
fendant concealed the fact of the 
crime. Robinson v. State, 57 Ind. 
113. (2) Under a statute declaring 
that the offense of fornication may 
be committed by a man and woman 
living together, both being unmar- 
carnal intercourse 
with each other, or by such man and 
woman having habitual carnal in- 
tercourse with each other without 
living together, an indictment which 
merely charged that a man and 
woman had “habitual carnal inter- 
course with each other” was defec- 
tive, in that it failed to allege that 
they lived together at the time of 
such intercourse, or that they had 
the intercourse without living to- 
gether. Jones v. State, 29 Tex. A. 
347, 16 SW 189. To same effect Can- 
nedy v. State, 58 Tex. Cr. 184, 125 
SW 3:1l. 

[ec] Adultery and fornication.— 
Where the statute makes “fornica- 
tion” and “adultery and fornication” 
two distinet offenses, an indictment 
which charges an unmarried woman 
with the offense of ‘‘fornication” for 
that she had sexual intercourse with 
a married man, is bad; the offense 
should be charged as “adultery and 
fornication,” as defined by the stat- 
ute. Bigby v. State, 44 Ga. 344. 

58. Ala.—Lawson v. State, 20 Ala. 
65, 56 AmD 182. 

Ga.—Alexander v. State, 122 Ga. 
174, 50 SB 56; Cook v. State, 11 Ga. 


53, 56 AmD 410. 
Ind.—State v. Chandler, 96 Ind. 


| offense is so defined by the statute that a felonious 
intent constitutes no part of the crime.®? 

As to joint offense. 
woman are joined as defendants in one indictment, 
an allegation that the offenses were committed by 
their joint act is material, and its omission will 
render the indictment demurrable for duplicity.%° 

The indictment must be found in the 
county where the sexual intercourse occurred.® 
B. Particular Averments **—1. Marriage. 


Where the man and the 


591; State v. Johnson, 69 Ind.. 85; 
State v. Smith, 18 Ind. A. 179, 47 
NE 685. 

Mont.—tTerr. 
50. 

N. C.—State v. Tally, 74 N. C. 322; 
State v. Lyerly, 52 N. C, 158; State 
Ve rHore 2 3mNe Ou ionee 71 

Pa.—Gorman v. Com., 124 Pa. 536, 
17 A 26. : 

Utah.—Peo. v. Colton, 2 Utah 457. 

[a] Where the term “open and 
notorious” is employed (1) in the 
statute defining the offense, an al- 
legation of notoriety, either by the 
use of these words or words of like 
import, is necessary. State v. John- 
son, 69 Ind. 85. (2) In indictment 
for lewdness generally see Lewd- 
néss_ [25 Cyc 21/4 ]). 

[b] Living together.—(1) Where 
the offense contemplated by the stat- 
ute is not a single act, but the living 
together in fornication, it is suffi- 
cient if it is merely averred that the 
parties lived together; the facts 
which enter into the composition of 
the offense need not be alleged. 
Lawson v. State, 20 Ala. 65, 56 AmD 
182. (2) Charging an unlawful ‘“‘bed- 
ding and cohahiting together’ is suf- 
ficient. State v. Jolly, 20 N. C. 108, 
32 AmD 656. (3) In indictment for 
lewdness generally see Lewdness [25 
Cye 214]. 

_{c] Designating offense.—An in- 
dictment which charges accused 
with having,.on a day named, in a 
designated county, committed a mis- 
demeanor by having intercourse with 
a married woman, is not open to de- 
murrer on the ground that it does 
not specify any recognized crime by 
charging fornication or adultery, 
since an offense is characterized not 
by its specific designation in the in- 
dictment, but by the criminal acts 
alleged to have been committed. 
Alexander v. State, 122 Ga. 174, 50 
SP 56. 

59. Peo. v. Colton, 2 Utah 457. 


v. Corbett, 3 Mont. 


60. Maull v. State, 37 Ala. 160; 
ne VertPeos sis Colo: e224) someree 
223. 

[al Allegation held sufficient.— 


Where an indictment alleges that “K. 
. . . and one Martha #. did then 
and there unlawfully live together 
in an open state of fornication,” it 
is a sufficient charge that the of- 
fense was joint. King v. Peo., 7 
Colo. 224, 3° P 223: 

61. See generally Criminal 
§§ 260-339. 

62. Com. v. Gregory, 
2 2d) Pa. Con C4. 

63. In indictment for lewdness 
see Lewdness [25 Cyc 213]. 


Law 


12 Pa. Dist. 


{ 
| 
| 

i 


, 
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Since fornication cannot be committed by persons 
sustaining to each other the relation of husband 
and wife, it must appear from the indictment that 
such a relation did not exist ;°* but if terms negativ- 
ing the marriage relation are used in the indictment, 
the fact that the parties were not married to each 
other, or to others, need not be expressly averred.® 
Where the statute limits the offense to a man and 
a single woman, the indictment should allege that 
the female with whom the offense was committed 
was unmarried,®® but, Calor some statutes, such an 
allegation is not necessary.® 

[9 10] 2. Time of Daenats The aise rh 
or information should allege the day upon which, 
or the time when, the offense was committed; but 
the fact that the time laid in an information does 
not correspond with the time stated in the affidavit 
upon which the information is based does not make 
the information defective.”° 

[§ 11] 3. Description of Parties.71 An indict- 
ment or information for fornication should so de- 
seribe the parties as to bring them within the 
statute.77 But it is not necessary to aver that 
the parties are of different sexes,’*® unless it is re- 
quired by the language of the statute;7* and an in- 
dictment against a man may allege that the name 
of the woman is unknown.7®> Describing a married 


FORNICATION 


[$§ 9-15 


woman as a ‘spinster’? in an indictment under a 
statute for fornication and adultery is no ground 
for arrest of judgment.”° 

As to race. Where defendants are of different 
races, that fact need not be set forth in the indict- 
ment, unless the statute makes special provision for 
such eases.7 

[§ 12] ©. Joinder of Parties.“* As a general 
rule the participants in the crime of fornication may 
be indicted either jointly or severally,”® although 
under some statutes, such as for fornication and 
adultery, they must be indicted severally.8° If 
jointly indicted it is within the discretion of the 
court whether the parties shall be tried jointly or 
separately.*t 

[§ 13] D. Joinder of Offenses.s2 An indictment 
for fornication may contain several counts.8? A 
count for fornication may be joined with a count for 
rape,** or for adultery;*® and fornication and bas- 
tardy may be joined in the same count.®® 

Election between counts. Where several counts 
are thus joined, the state cannot be compelled to 
elect upon which count defendant shall be tried.§7 

[§ 14] HE. Amendment. An information insuf- 
ficiently charging the offense may be amended by 
making the necessary insertion.’® 


IV. ISSUES, PROOF, AND VARIANCE 


[§ 15] In accordance. with the general rules,3? 
the evidence adduced must correspond with all the 


64. Crouse v. State, 16 Ark. 566; 72. 
Terr. v. Jaspar, 7 Mont. 1, 14 P 647; 
Terr. v. Whitcomb, 1 Mont. 359, 25|6 SE 953. 
AmD 740; State v. Dickinson, 18 N. 73. 
C. 349; State v. Aldridge, 14 N. C. 
sobs), COSserove: Va State, (3.7. ‘Tex, ‘Cr. 74. 
249, 39 SW 367, 66 AmSR 802. 


State v. Fore, 23 


State v. Lashley, “ree Civ TbAs 81. 
o 


Peo. v. ’ Martin, 180 TH CA DNS 
Townser v. State, 


essential allegations of the indictment, and a ma- 
terial variance therefrom is fatal.°° Evidence of 


Means v. State, 99 Ga. 205, 25 | 427. 
SE 682; State v. Guest, 100 N. C. 410, 80. 


Foster v. State, 41 Ga. 582; 
Wasden v. State, 18 Ga. 264. 
Stewart v. State, 64 Miss. 626, 
2S 73; State v. Parham, 50 N. C. 416. 
Separate trials of codefendants 


58... Dex, Cr, 453, generally see Criminal Law §§ 2006— 


[a] Both parties unmarried.—An 
indictment omitting to allege both 
parties as unmarried is fatally de- 
fective, under some statutes, 
grove v. State, 37 Tex. Cr. 249, 89 
SW 367, 66 AmSR 802. 

65. Ind.— State v. Stephens, 63 
Ind. 542; State v. Gooch, 7 Blackf. 
468. 

N. C.—State v. Lashley, 84 N. C. 
754. 

Oh.—Hasley v. State, 29 Oh. Cir. 


Ct. 568, 

Tex.—Stebbins v. State, 31 Tex. 
Cr. 294, 20 SW 552. 

Wis.—Heckman vy. Swartz, 64 Wis. 
48, 24 NW 473. 

[a] Allegation held smfficient.— 
An allegation that “neither of sdid 
persons ‘being’ then and there law- 
fully married to another person then 
living” sufficiently averred that de- 
fendants were not married to each 
other. Stebbins v. State, 31 Tex. Cr. 
294, 20 SW 552. , 


66. Com. v. Murphy, 2 £Allen 
(Mass.) 163; State v. Searle, 56 Vt. 
516; State v. Shear, 51 Wis. 460, 
8 NW 287. 


67. State v. Stephens, 63 Ind. 542; 
State v. Gooch, 7 Blackf. (Ind.) 468; 
State’ vaSharp,-touNS Ji; day 2015 66x 
926 [aff 76 N. J. L. 576, 70 A 1102]. 

68. In indictment for lewdness 
see Lewdness [25 Cyc 214]. 

69.5, Com} ve_- burke 2 wean Con plz, 
3 LancLRev 138. See generally In- 
dictments and Informations [22 Cyc 
813 et seq]. 

70. State v. Record, 16 Ind, 111. 

Verification of information gener- 
ally see Indictments and Informa- 
tions -[22)Cye¢ 281]. 

71. Description of person accused 
generally Ree, Indictments and In- 
formations [22 Cyc 322]. 

Description a person other than 
accused generally see Indictments 
and Informations [22 Cyc 3848]. 


126 SW 572, 187 AmSR 976. 

[a] Allegation ‘held sufficient.— 
An information which charges ac- 
cused with being an unmarried male 
and the person with) whom the of- 
fense was committed with being an 
unmarried female charges that ac- 
cused was a man and that the other 
person was a woman. ‘Townser v. 
State, 58 Tex. Cr, 453, 126. SW 572, 
137 AmSR 976. 

75. Jolley v. State, 5 Ala. A. 135, 
59) S 710. 

76. oar v. Guest, 100 N. C. 410, 


77. Pace v, State, 69 Ala. 231, 44 
AmR. 513 [aff 106.U. S. 683, 1 'sct 
637, 27 L. ed. 207]; Mulling v. State, 
74 Ga. 10; Ashworth v. State, 9 Tex. 
490. 

{a] Negro and white person.—(1) 
Under the Alabama Code, which af- 
fixes a different punishment to the 
offense when committed between a 
negro and a white person, an in- 
dictment alleging that “P., a negro, 
or the descendant of a negro to the 
third generation inclusive, a man, 
and C., a white woman, did live to- 
gether in a state of adultery or 
fornication,’ was keld to be good. 
Pace v. State, 69 Ala, 231, 44 AmR 
bls fare, L064. Ss. 583 le SCt) 63% 27 
L. ed. 207]. (2) In Texas an indict- 
ment charging that a free person of 
color, of African descent, lived in 
fornication with S., spinstress, was 
good without stating the descent of 
the woman. Ashworth v. State, 9 
Tex. 490. 

78. In indictment for lewdness 
see Lewdness [25 Cyc 214]. 

Joinder of parties generally see 
Indictments and Informations [22 
CY GSS le 

79. Wasden v. State, 18 Ga, 264; 
State v: Cox,.4 "N.C. 597). Statelv. 
Sauls, 70 S./C. 393;°50 SH 17; 5 Led= 
better v. State, 21 Tex. A. 344, 17 SW 


2014. 

82. See generally Indictments and 
Informations [22 Cye 376 et seq]. 

83. Com. v. Kammerdiner, 165 Pa. 
222, 30 A 929; Jackson v. State, 91 
Wis. 258, 64. NW 838. 

84. Jackson v. State, 91 Wis. 253, 
64 NW 8388. 

85. . State v. Hinton, 6 Ala. 864. 
See also Adultery § 36. 

86. Com. v. Kammerdiner, 165 Pa. 
222, 30 A. 929. 

Indictment for bastardy generally 
see Bastards § 108. 

87. Jackson v. State, 91 Wis. 253, 
64 NW 8388, 

Election generally see Indictments 
and Informations [22 Cyc 395, 404 
et seq]. 

88. Com. v. Christy, 26 Pa: Co, 
121; Jackson v. State, 91 Wis. 253, 
64 NW 838. 

[a] Illustration.—Where the first 
clause of a statute provides a pun- 
ishment for ‘fornication with a 
single woman,’ and the _ second 
clause a punishment for “fornica- 
tion with a female of previous chaste 
character under the age of fifteen 
years,” an information charginse 
that defendant ‘did commit forni- 
cation and have sexual intercourse 
with ...a female of previous chaste 
character ...-of the age of fourteen 
years,’”’ may be An nended by insert- 
ing the word “single” before the 
word “female.” Jackson vy. State, 91 
Wis. 258. 

Amendments of indictments and 
informations generally see Indict- 
ments and Informations [22 Cyc 432 
et seq]. 

89. See generally Indictments and 
Informations [22 Cyc 445 et seq]. 
90. State v. Summers, 98 N. 
702, 4 SH 120; Com. v. Kammerdiner, 
165 Pa. 222, 30 A 929; Com. v. Burk, 
3 LancLRev (Pa.) 138° State v. Chip- 

man, 40 Utah 549, 123 P 89, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 15-22] - FORNICATION ; [260.J5.] 991 
matters which are not put in issue is not admis- | sible.® 
V. EVIDENCE 

[§ 16] A. Competency of Witnesses. Under the | any extenuating circumstances is on defendant.® 
general! rules governing the competency of wit- Uniawful marriage. Criminal intent will be in- 
fae a husband or wake cannot be a witness | ferred from marrying and cohabiting with one who 
for or against each other. pl divorced husband is | at the time has a living spouse by a former mar- 
Incompetent to testify against his wife and one | riage,* except where it is shown that the cohabita- 
jointly tried with her as to the adulterous inter- | tion followed a prima facie valid marriage, the 
course or any other fact which occurred while the | burden in such case being on the state to prove 
marriage subsisted;°* nor is such testimony made | guilty knowledge.® 
competent against the male defendant by the fact [§ 19] 3. As to Death of Absent Spouse. The 
that it is received at the trial, over objection, and | burden of proving the death of an absent husband 
he alone appeals from the verdict.°> But a husband | in those jurisdictions in which the woman must be 
may testify as to his wife’s marriage to him,®* or | unmarried is on the prosecution.® 
against the male defendant when tried separately. ~[§ 20] 4. As to Marriage. In the absence of 
A married woman 1s a competent witness to prove | proof of marriage it is generally presumed that the 
the criminal connection with her; but not the non- | parties are single and unmarried, and the burden 
access of her husband.°s is on them to rebut that presumption.? Under some 

[§ 17] B, Presumptions and Burden of Proof— | statutes, however, there is no presumption that a 
Dein General. The burden is on the state to | person is either single or married;® but the existence 
prove affirmatively all the material elements of | of the connubial relation, or the contrary, may be . 
the offense as alleged in the indictment.°® shown by circumstantial evidence.® 

[§ 18] 2.) Criminal Intent. The general’ rule [§ 21] 5. As to Continuance of Intercourse. 
that to constitute a crime a criminal intent must | Criminal intercourse, once shown, is presumed to 
be shown applies to prosecutions for fornication.1 | continue, where the conditions remain the same.1° 
But where the acts constituting the offense are [§ 22] C. Admissibility—1. In General. The 
knowingly and intentionally committed, criminal in- | general rules governing the admissibility of evi- 
tent will be presumed;? and the burden of showing | dence 1 apply in prosecutions for fornication.1? Bvi- 

[a] Tlustrations of no variance | Mitchell v. State, 88 Tex. Cr. 325, Evidence of 4d gene: 
or immaterial variance.—(1) On an|/42 SW 989; McCabe vy. State, 34 Tex. | Death §§ 3-31. Te EC a 
indictment \for fornication and adul- | Cr. 418, 30 SW _ 1068; Wells v. State, 72 Terr. vor JasparnoiMont. sie 14 
tery, where the offense is proved, it | 9 Tex. A. 160; State v. Shear, 51 Wis. |P 647 [dist Terr. v. Whitcomb, 1 
is no bar to a conviction that the | 460, 8 NW 287. Mont. 359, 25 AmR 740]; State v. 
evidence also shows accused to have Burden of proof in criminal cases | Sharp, 75 N. J. L. 201, 66 A 926; 
been guilty of rape. State v. Sum-/ generally see Criminal Law §§ 993-| Gaunt v. State, 50 N. J. L. 490, 14 A 
mers, 98 N. C. 702, 4 SE 120. (2) | 1004. 600 [rev on other grounds 52 N. J. 
Where an indictment in one count 1. See Criminal Law § 995. L. 178, 19 A 135]; State v. McDuffie 
charges fornication and bastardy, 2) “LOO Ver,) Wi. States.5 9% Ala. 2 503. 1107. NoG, 885110) (SHE s3t ‘ 
and in’ a second count incestuous |} Hood yv. State, 56 Ind. 263, 26 AmR [a] Omission to prove the single- 
fornication and bastardy, it is no| 21; State v. Cody, 111 N. C. 725, 16 | ness of the woman on an indictment 
ground for arresting the judgment |SE 408; State v. Cutshall, 109 N. C. | for fornication is not error. Gaunt 
after verdict of guilty that the evi- | 764, 14 SE 107, 26 AmSR 599. v. State, 50 N. J. L. 490, 14 A 600, 52 
idence showed that. the indictment [a] hus, where a statute pro-|N. J. L. 178, 19 A 135. : 
Should have been for adultery. Com.|hibits and punishes intermarriage & Neil v:. State; 117 Ga.) 14;) 43 
v. Kammerdiner, 165 Pa. 222, 30 Aj/and fornication between certain per- |SH 435; Bennett v. State, 103 Ga! 66 
929. sons, as between white and colored | 29 SH 919, 68 AmSR 77: Shattles v. 

{[b] Time of offense.—Where the | persons, and declares such marriages | State, 17 Ga. A. 259, 86 SE 463; Wells 


indictment does not aver the day on 
which the offense was committed, 
if- the evidence shows it, to have 
been committed within the statutory 
period, there is no variance. Com. 
v. Burk, 3 LancLRev (Pa.) 138. 

91. Bailey v. State, 68 Tex. Cr. 
119) 5150 “SW. 915. 

[a] Tlustration.— The fact that 
the complaining witness was a pros- 
‘titute in the habit of having indis- 
eriminate intercourse with other 
men, or that her reputation was that 
of an unchaste woman, are not de- 
fenses to a prosecution for fornica- 
tion, so that evidence of such facts 
is properly excluded, Bailey v. State, 
68 Tex. Cr. 119, 150 SW 915. 


92. See generally Witnesses [40 
Cye 2192 et seq]. 
98. See generally Witnesses [40 


Cyc 2210]. 


94. State’ v. Raby, 121 N. C. 682, 
28 SE 490; State v. Jolly, 20 N. C. 
108, 32 AmD 656. 


95. State v. Jolly, 20 N.gC. 108, 
32 AmD 656. 

96. State v. McDuffie, 107 N. C. 
885, 12 SE 83. 

97.- State v. Guest, 100 N. C. 410, 
6 SE 253 (where the woman _plead- 
ed guilty eand the male defendant 
was tried on the plea of not guilty). 


98. Com. v. Shepherd, 6 Binn. 
(Pa.) 283, 6 AmD 449; Com. v. 
Wentz, 1 Ashm. (Pa.) 269; Com. v. 
Connelly, 1 Browne (Pa.) 284. See 


generally Witnesses [40 Cye 2222]. 

99. Neil v. State, 117 Ga. 14, 43 
SE 435: Bennett v. State, 103 Ga. 
66, 29 SE 919, 68 AmSR 77,-Terr. v. 
Whitcomb, 1 Mont. 359, 25 AmR 740; 


void, persons who knowingly and in- 
tentionally marry and cohabit in vio- 
lation of the statute cannot defend 
against a prosecution for fornication 
on the ground that there was no 
criminal intent. Slt. is vvery, “true 
that to constitute a crime, there 
must be both an act and an intent. 
But, in such a case as this, it is 
enough if the act be knowingly and 
intentionally committed. The law 
makes the act the offence, and does 
not go farther, and requires proof 
that the offenders intended, by the 
prohibited act. to violate the law. 
The act being intentionally done, the 


criminality necessarily follows.’ 
Hoover’ v. State, 59 Ala. 57. 
[b] Proof of habitual sexual in- 


tercourse is sufficient to show crimi- 
nal intent. State -v. ‘Cody,\111 N. C. 
725, 16 SE 408. 

g. State v. Cody, 111 N. C. 725, 
16 SE 408. 

4. Hood v. State, 56 Ind. 263, 26 
AmR 21; State v. Cutshall, 109 N. 
Cc. 764, 14 SE 107, 26 AmSR 599. 

[a] Where a husband marries 
and cohabits with an unmarried 
woman, knowing that his first wife 
is living and undivorced, criminal 
intent will be presumed. Hood v. 
State, 56 Ind. 263, 26 AmR 21. 

5. Banks v. State, 96 Ala. 78, 11 
S 404. 

6G Williams v. State, 86 Ga. 548, 
12 SE 743 (on a charge of fornica- 
tion with an unmarried woman, who 
appears to have had a husband living 
six or seven years before the of- 
fense, there can be no conviction 
without evidence of his death). 


v. State, 9>Tex; A. 160: 

[a] Tllustrations.—(1) Where the 
statute defines fornication as “the 
living together and carnal _ inter- 
course with each other, or habitual 
carnal intercourse with each other 
without living together, of a man 
and woman, both being unmarried,” 
it is incumbent on the state to prove 
affirmatively that the parties were 
both unmarried when the offense is 
claimed to have been committed. 
Stubblefield v. State, 83 Tex. Cr. 48, 
200 SW 1090; Well v. State, 9 Tex. 
A, 160. (2) A conviction of unlawful 
cohabitation and of having carnal 
intercourse with an unmarried 
woman cannot be sustained without 
proof that she was unmarried. Wat- 
sons v..-State,. 62° Tex. (Or) 62.0738 
SW 611. 

9. Shattles v. State, 17 Ga. A. 259, 
86 SH 468. 

10. Carotti v. State, 42 Miss. 334, 
97 AmD 465 (where the parties re- 
main under the same roof). 

Continuance of fact generally see 
Criminal Law § 1016. 


eat See Criminal Law §§ 1034-— 
12, Ga.—Hollis v. State, 77 Ga. - 


Ind.—Hood v. State, 56 Ind. 263, 
26 AmR 21. 

Nebr.—Musfelt v. State, 
445, 90 NW 287. 

N. C.—State v. 
661. 


Tex.—Boatright v. State, 42 Tex. 
Cr. 442, 60 SW 760; McCamant v. 
State, (Cr.) 34 SW 610. 

[a] Evidence held admissible,—- 


64 Nebr. 


Ma mlivs “Ob wIN Ge 


992 [26C.J.] 


dence is admissible for the purpose of showing that 
the parties had an opportunity to commit the of- 
fense.1® 

Evidence of general reputation. Fornication can- 
not be proved by evidence of general reputation in 
the neighborhood in which the parties lived; the 
facts themselves must be shown, and it is for the 
jury to draw inferences.1* Thus defendant’s or the 
other party’s prior reputation for chastity is ir- 
relevant.'® 

[§ 23] 2. Admissions and Confessions. Volun- 
tary admissions or confessions of guilt by defend- 
ant may be received in evidence as proof of the 
offense,!® and if properly corroborated may be suf- 
ficient to sustain a verdict of guilty.17 

Of codefendant. The admissions or declaracions 
of one defendant are not admissible in evidence 
against the other.15 Such admissions, however, may 
be admitted on a joint trial, if the jury are in- 
structed that they can only be considered in deter- 
mining the guilt of the person making them.}® 

[§ 24] 3. As to Intercourse. Since the nature 
of the offense is such that it can very rarely be 
directly proved, circumstantial evidence, such as the 
acts and conduct of the parties toward each other 


FORNICATION 


[§§ 22-25 


before, at the time of, or after the alleged com- 
mission of the offense, is admissible to prove the 
illicit intercourse.2° But this does not apply to hear- 
say evidence;2! nor is evidence admissible as to 
conduct which does not tend to show illicit inter- 
course.22. Defendant’s wife may testify as to his 
sexual incapacity;?* and it is improper to exclude 
such evidence, on the objection that such incapacity 
can be shown only by the testimony of a duly quali- 
fied physician,?* since such testimony by one of the 
opposite sex who has personal knowledge of his 
physical condition from long continued and intimate 
association is not only competent, but, if believed, 
strong evidence upon that point.?° 

[§ 25] 4. Other Offenses *°—a. In General. 
Evidence tending to show defendant’s commission 
of a similar but distinct offense with the same 
person is admissible for the purpose of raising an 
inference or presumption that he committed the par- 
ticular act with which he is charged.?’ But evidence 
that the woman has had carnal intercourse with 
other men is immaterial,?? except in rebuttal of 
her testimony.?® Evidence admissible to prove the 
offense on general grounds is not inadmissible be- 
cause it discloses another distinct offense.?° 


(1) Where, before prosecution, and not authorize the admission of simi-,in ‘fornication with a woman is in- 


while not under restraint, the parties | lar testimony thereafter over ob- | admissible. 
Boatright v. State, 42 Tex.; Miss. 328. 
state of fornication, and make no]/Cr. 442, 60 SW 760. ‘ 
16. Burger v. State, 81 Ga. 196, 22. State v. Coffey, 44 Mo. A. 455. 
dence aS an inculpatory circum-|6 SE 282; State v. 
stance to be considered by the jury | C. 787, 11 SE 512. 


are accused of living together in a | jection. 


denial, this may be shown in evi- 


in determining the truth of the 


Overstreet v. State, 4 
Evidence of reputation 
generally see supra § 22 


Rinehart, 106 N. [a] Illustration.—It is’ error to 
admit evidence that defendant was 


Admissions and declarations gen-| seen walking in an orchard with the 


charge preferred against them. Mus-|erally see Criminal Law §§ 1243—-| woman with whom it was alleged 


felt v.- State, 64 Nebr. 445, 90 NW | 1282. 


237. (2) Where the particeps crimi- 17. See infra § 28. 


that he had illicit intercourse, where 
there was no evidence of conduct in 


nis is on the stand, and has given 18. Williams v. State, 86 Ga. 548,| that connection warranting an in- 
material testimony against defend-|12 SE 743; State v. Rinehart, 106]|ference of illicit intercourse. State 


ant, it is error to refuse to permit] N. C. 787, 11 SE 513; 
introduction of a letter written by | State, 31 Tex. 64. 


Spencer v.|v. Coffey, 44 Mo. A. 455. 
23. State v. Ruttberg, 87 N. J. L. 


her in which she has made state- [a] Declarations of the man with] 5, 93 A 97. 
ments contradictory to her testi- | whom illicit connection is charged 24. State v. Ruttberg, 87 N. J. L. 
97 


mony. Boatright v. State, 42 Tex.|are not admissible 


against- the |'5,°93° A: 


Cr. 442, 60 SW 760. 

[b] Testimony on former trial.— 
Evidence as to what the prosecutrix 
testified before the justice in a trial 
for bastardy is properly réjected, 
unless the proper foundation is laid 
to impeach her by asking her 
whether she did so testify, as it is 
proposed to prove; the evidente for 
any other purpose would be hearsay. 
Hollis v. State, 77 Ga. 74. 

[c] Evidence of divorce.—Evi- 
dence that defendant, prior to a sec- 
ond marriage, obtained a decree of 
divorce from his first wife by a 
eourt having no jurisdiction of 
either the parties or the action is 
inadmissible. Hood v. State, 56 Ind. 
263, 26 AmR 21. 

[a] As to marriage.—(1) it is 
competent to prove that defendant 
had a wife living at the time of the 
commission of the offense; and it is 
not error to admit proof of this 
fact, although it is not denied by 
defendant. State vr Manly,~ 95° -N. 
Cc. 661. (2) Admission of testimony 
that defendant was unmarried is 
not error, where there is no issue as 
to his being married. McCamant v. 
State, (Tex. Cr:) 34; Sw 610. > 

13. Gardner v. State, 81 Ga. 144, 


7 SE 144. 
aber eSs wits lanetordy 2 oilda. 
(Hasb.) 561, 21 P 409; Overstreet v. 


State, 4 Miss. 328; Boatright v. 
State, 42 Tex. Cr. 442, 60 SW 760. 

Evidence of general reputation 
generally see Criminal Law § 1125. 

15. Boatright wv. State,’ 42 - Tex. 
Cr. 442, 60 SW 760. 

[a] Application of rule.— The 
fact that witnesses testified without 
objection that the particeps criminis, 
prior to her alleged improper rela- 
tions with defendant, had borne a 
good reputation for chastity, does 


woman, being but hearsay evidence. 
Spencer v. State, 31 Tex. 64. 

[b] To prove death of spouse.— 
Declarations of a married woman 
that she heard her husband was 
dead are not admissible to prove 
such fact on the trial of a man for 
adultery and fornication with her 
as an unmarried woman, it not ap- 
pearing from whom her information 
was derived. Williams v. State, 86 
Ga. 548, 12 SE 743. 

Admissions or declarations of co- 
defendants generally see Criminal 
Law §§ 1283-13438. 

19. State v. Rinehart, 106 N. C. 
TS, 1S 525 

20. Ala.—Lawson v. State, 20 Ala. 
65, 56 AmD 182. 

Ind.—Jackson v. State, 116 Ind. 
464, 19 NE 330. 

Mich.—Peo. v. Girdler, 65 Mich. 
68, 31 NW 624. 

inn.—State v. Brecht, 41 Minn. 
50, 42 NW 602. 

N. J.—Gaunt v. State, 50 N. J. L. 
490, 14 A 600 [rev on other grounds 
52 N: Be Teel 78s 19 Ay As be 

N. C.—State v. Dukes, 119 N: C. 
782, 25 SE 786; State v. Austin, 108 
NC ao Ono SE 219; State v. Blia- 
son, 91 N. CG. 564; State v. Poteet, 30 
INVES 23. 

Pa.—Com. v. Burk, 2 Pa. Co. 12, 
3 LancLRev 138. 

{a] Illustration.—It is proper to 
admit evidence of an alleged prom- 
ise of marriage by defendant to the 
woman, and the giving of rings pur- 
suant thereto, as it shows the ac- 
quaintance of the parties and the 
extent of their intimacy. Comin av. 
Burk, 2 Pa..Co. 12, 3 LancLRev 138. 

21. Overstreet v. State, 4 Miss. 
328, 

[a] Hearsay evidence of the gen- 
eral reputation that defendant lived 


25. State v. Ruttber 
5B, an A 97. 

See pencrally. Criminal Law’ 
gg S133° 120 

27. State" Vv. Guest, 100 N. G. 410, 
6 SE 253; Easley v. State, 29 Oh. 
Cir. Ct. 568. 

fa] Frequent acts of sexual in- 
tercourse between a teacher and 
his female pupil at times other than 
that charged in the indictment for 
such an offense, even acts at a time 
when the term of employment as 
such teacher has ceased, and acts 
outside the county in which the in- 
dictment is returned, if such acts 
are continuous and consecutive with 
the act charged, may be given in 
evidence as reflecting light on the 
relations between the parties. Eas- 
ley v. State, 29 Oh. Cir. Ct. 568. 

28. Rodes v. State, 38 Tex, Cr: 
328, 42 SW 990. 

29. Gaunt .v. State,--52) N. 3° DL: 
LTS5e LO A 3b prev SOGING Sten. oor 
147A 600). 

[a] Illustration. — Where the 
woman testified on direct examina- 
tion as a witness for the state that 
she had sexual intercourse with de- 
fendant less than six months before 
the birth of her child, and had never 
had intercourse with him or with 
any other person before that time, 
it is error to exclude a question on 
cross-examination as to her where- 
abouts nine months before the child 
was born, asked with a view of 
proving facts which might tend to 
show conception at that time. Gaunt 
ve State,” 52: Nod... 178) 19 AY 135 
[rev 50 N. J. L. 490, 14 A 600]. 

30. State v. Case, 93 N. C. 545, 
538 AmR 471; Com. v. Bell, 166 Pa. 
405, 31 A 123. 

{a] Evidence as to the marriage 
of the woman was admissible not- 


Boao eN ie ae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 26-28] 


[§ 26] b. Prior Acts of Familiarity. Evidence 
of prior acts of familiarity between the same parties 
may be introduced as tending to show the probability 
‘of the offense charged, and as corroborative of evi- 
dence indicating the commission of the alleged of- 
fense,*! even: though such evidence was not intro- 
The evidence, how- 
ver, must be of prior acts which were committed 
within the period prescribed by statute before the 
presentment of the indictment, otherwise it is not) 


duced before the grand jury.*? 


adrnissible,?3 
[§ 27] e 
dence tending to show improper 


criminal intimacy subsequent to the finding of the 
indictment is admissible to, characterize the rela- 


tions and conduct of the parties 


withstanding it disclosed an attempt 
to bribe a juror. State v. Case, 93 
PING ©2545, 530 AmR 4710 
31. Ala.—Alsabrooks v. State, 52 
Ala. 24; Lawson vy. State, 20 Ala. 65, 
56 AmD 182. 
Ga.—Bass v. State, 103 Ga. 227, 
65 Ill. A. 492 


29 SH 966. 

Ill.—Crane v. Peo., 

[aff 168 Ill. 395, 48 NE 54]. 

Ind.—Griner v. State, 183 Ind. 175, 
108 NE 514. 

N. C.—State v. McGlammery, 173 
N. C. 748, 91 SE 371; State v. Dukes, 
TORING Cy 782.) 250'Sm 17865) State v. 
Wheeler, 104 N. C. 8938, 10 SE 491; 
State v. Guest, 100 N. C. 410, 6 SE 
253; State v. Pippin, 88 N. C. 646; 
State v. Kemp, 87 N. C. 538. 

Pa.—Com. v. Bell, 166 Pa. 405, 31 


eases, whether civil or 
criminal, involving a charge of il- 
licit intercourse within a _ limited 
period, that evidence of acts an- 
terior to such period may be ad- 
duced, in explanation of acts of a 
similar eharacter within that period; 
although such former acts, if treat- 
ed as an offence, would be barred by 
the Statute of Limitation.—2 Greenl. 
Ev. 36. Evidence of this character 
would not, however, be admissible as 
independent testimony, and if so 
offered should be excluded, but 
should be received when proposed in 
connection with, or subsequently to 
the introduction of evidence tending 
to establish an improper intercourse 
between the parties during the 
period to which the charge is con- 
fined, or in the present case to the 
time covered by the indictment.” 
Lawson vy. State, 20 Ala. 65, 75, 56 
AmD 182. 

[a] QDlustrations. — (1) Where 
there is evidence for the state tend- 
ing to show that accused and the 


other alleged guilty party were, on 
a designated occasion, in a position 
strongly indicating that the act 


charged in the indictment was being 
committed, it is competent for the 
state to supplement this evidence by 
proving lascivious conduct between 
the parties on a previous occasion, 
such proof being relevant as throw- 
ing light upon their relations to- 
ward each other, and as tending to 
illustrate the real nature of their 
conduct upon the occasion in ques- 
tion. Bass v. State, 103 Ga. 227, 29 
SE 966. (2) Evidence of illicit con- 
duct prior to two years is compe- 
tent in corroboration. State v. Mc- 
Glammery, 173 N. C. 748, 91 SE 371. 

32. Bass v. State, 108 Ga. 227, 29 
SE 966. 

33. Stewart v. State, 64. Miss. 626, 
2 S 73; Com. v. Bell, 166 Pa. 405, 31 
A 123; Duncan v. State, (Tex. Cr.) 
45 SW 921. 

[a] Acts beyond the 
period. — Testimony that accused, 
charged with fornication, had had 
habitual carnal intercourse with the 
person with whom the offense was 
committed, during a period of eleven 


[26 C. J.—63] 


statutory 


Subsequent Acts of Familiarity. Evi- 
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. guilt.86 


eral. 


familiarity and 


shown to have 


years previously, and that she had 
borne him six children, is inadmissi- 
ble as covering a period of more than 
two years anterior to the present- 
ment of the indictment. Duncan v. 
State, (Tex. Cr.) 45 SW 921. But 
see State v. Dukes, 119 N. C. 782, 25 
SE 786 (holding that evidence of an 
act of illicit intercourse between 
the parties prior to the period of 
limitation, although not competent 
as substantive evidence, might 
nevertheless be considered as _ cor- 
roborative evidence, for the purpose 
of showing the character of subse- 
quent association). 

34. Ala.—Alsabrooks v. State, 52 
Ala. 24; Lawson v. State, 20 Ala. 65, 
56 AmD ,182. 

Miss.—Stewart v. State, 64 Miss. 
626,,:2 S 73. 

Nebr.—State v. Way, 5 Nebr. 283. 

N. C:-—State v. Raby, 121 N.C: 
682, 28 SE 490; State v. Stubbs, 108 
NEC 483: SHED: 

Vt.—State v. Bridgman, 49 Vt. 
202, 24 AmR 124, 


i ont Hehe fa v. State, 64 Miss. 626, 
2 Gar 

36. See Criminal Law §§ 1559- 
1999. 


37;- Shattles v. State, 17 Ga. A. 
259, 86 SE 468; State v. Mallory, 92 


Or. 133, 180 P 99; Nye v. State, 77 
Text Crieso,, 1798S Wil00; eState sv. 
Chipman, (Utah), 123. P8925 

[a] Evidence held sufficient: (1) 


To show chastity of injured female. 
State: va) Mallory 92POres133.2 L808 P 
99. (2) To support a finding that 
the crime was not rape. State v. 
Mallory, 92 Or. 133,180 P 99. (3) To 
show that the woman named in the 
information was the one with whom 


the act was committed. State v. 
Chipman, 40 Utah 549, 123 P 
89. 

[b] Evidence held insufficient to 


common-law mar- 
Nye v. State, 


show accused’s 
riage to the woman. 
tie Nex, iCrs 389, aL7.9) Siw, 100! 

38. Ga.—Neil v. State, 117 Ga. 
14, 43 SE 435; Bennett v. State, 103 
Ga. 66, °29 SE 919, 68 AmSR_ 77. 


Ind.—Jackson v. State, 116 Ind. 
464, 19. NE 330. 

Mont.—Terr. v. Jaspar, 7 Mont. 1, 
LARA 47: : 

Oh.—Easley v. State, 29 Oh. Cir. 
Ct oo se 

Tex.—Wells v. State, 9 Tex. A. 


160. 

Wis.—State v. Shear, 51 Wis. 460, 
8 NW 287. 

[a] Proof that party was unmar- 
ried.—(1) Where it is essential to a 
conviction that the proof show that 
the parties were unmarried at the 
time of the criminal act, defendant’s 
admission, in his statement on the 
trial that he proposed marriage and 
was engaged to the female with 
whom he is alleged to have had 
sexual intercourse, will support the 
inference that he was an unmarried 
man, and will supply at least prima 
facie evidence of that fact, which 
may be rebutted. Shattles v, State, 


[§ 28] D. Weight and Sufficiency—1. 
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existed or to have occurred within the time covered 
by the indictment,** unless such acts are too remote 
in point of time to afford a reasonable inference of 


In Gen- 


The rules relating to the weight and suffi- 
ciency of the evidence in criminal prosecutions *¢ 
apply in a criminal prosecution for fornication.’7 
In accordance with such rules the state’s proof must 
be sufficient to make out a case within the statute 
defining or prescribing the penalty for the offense,?8 
and direct proof is not required, since circumstan- 
tial evidence may be sufficient.?° 
conviction the evidence must be sufficient to sup- 
port the charge alleged in the indictment beyond a 

' reasonable doubt,*® and is not sufficient if it is so 


But to sustain a 


17 Ga. A. 259, 16 SE 468. (2). Evi- 
dence that defendant, a negro, on a 
certain date was living with two 
women as his reputed wives, and 
had never, selected either and made 
her his lawful wife, as required by 
the act passed on that date, war- 
rants a finding, on a prosecution for 
fornication, that he was an unmar- 
ried man. Means v. State, 99 Ga. 
205, 25-SE 682. (3) Proof that the 
parties were living together unlaw- 
fully, not being married to each 
other, makes out the crime of forni- 
cation, and the prosecution need not 
prove further that they were_ not. 
married to other persons, so as to 
negative adultery. Terr. v. Jaspar, 7 


Mont. 1, 3, 14 P 647 [dist Terr. y. 
Whitcomb, 1 Mont. 359, 25 AmRkR 
740]. (4) “It is true that where 


parties are living and cohabiting to- 
gether in an open and notorious man- 
ner, in the absence of any testimony 
to show that they were not mar-~ 
ried to each other, the presumption 
is that they are living together law- 
fully. But where the proof is that 
they are not married to each other, 
and yet'are living together, to hold 
that the prosecution must prove 
further that they are not guilty of 
another public offense, viz., adultery, 
by showing that they are not mar- 
ried to any other person, is pre- 
suming. that they are guilty of adul- 
tery. It is requiring that the prose- 
cution shall prove a negative, viz., 
that they are not committing adul- 
tery. When the proof has estab- 
lished the fact that the parties are 
living together unlawfully, not being 
married to each other, as in this 
case, this by itself makes out the 
crime of fornication. The.presump- 
tion, in the absence of pruof of mar- 
riage, is that persons are single and 
unmarried. Marriage must be 
proved, not presumed. Therefore, 
when the only evidence is that the 
persons prosecuted are living to- 
gether unlawfully, and there is no 
proof of marriage, this presumption 
attaches, and the offense is forni- 
eation. To require the prosecution 
to prove, marriage of either of the 
parties to any other person is to 
exact proof of a negative, which 
would be often impossible. The 
means of such proof are almost 
wholly in the power of the party 
accused.” Terr. v. Jaspar, supra. 

39. State v. Dukes, 119 N. C. 782, 
25 SE 786; State v. Mallory, 92 Or. 
TB: SUS 12s (8) 

Admissibility of circumstantial 
evidence as' to intercourse see supra 
§ 24. 

As to carnal knowledge see infra 


§ 30. 
40. Ala.—Cook v. State, (A.) 85 


S 823. 

Ga.—Mathews v. State, 101 Ga. 
547, 29 SH 424. 

Ill._—Peo. v. Armstrong, 192 Ill. A. 
82. 

N, C©Ce—Statev. Dukes) f19 IN. -C: 
782, 25 SE 7386. 


‘To sustain a coiviction. 
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slight as to give rise to a mere suspicion of guilt.4t 
It has been said that less evidence may justify a 
jury in finding either a single or married man 
guilty of fornication with another man’s wife, than 
in finding a single man guilty of fornication with a 
Evidence of general reputation is 


single woman.*” 
not sufficient to convict.** 
Number of witnesses.*# 


[§ 29] 


Oh.—Easley v. State, 29 Oh. Cir. 
Ct. 568. 

Pa.—Com. v. Burk, 2. Pa. Co. 12, 
3 LancLRev 138. 

S. C.—State v. Wade, 95 S. C. 387, 
79 SE 106. 

Tex.—McCabe v. State, 34 Tex. Cr. 
418, 30 SW 1063; Ledbetter v. State, 
21 Tex. A. 344, i7 SW 427. 

Wis.—Hofer v. State, 130 Wis. 576, 
110 NW 391. 

[a] Evidence held sufficient: (1) 
Seats v. 
State, 122 Ga. 173, 50 SE 65; Shattles 
v. State, 17 Ga. A. 259, 86 SE 463; 
Singletary v. State, 7 Ga. A. 699, 67 
SE 1046; Wilson v. State, 57 Tex. 
Cr. 386, 123 SW 140. (2) Direct evi- 
dence of a witness that she saw de- 
fendants in bed together on three 
different occasions is sufficient to 
sustain a conviction. State v. Phil- 
lips, 178 N. C. 718, 100 SE 577, (3) 
The positive testimony of a witness 
of an act of sexual intercourse be- 
tween a teacher and a female pupil 
that such act occurred at @ certain 
place on Wednesday is sufficient to 
sustain a verdict of guilty, even 
though the complaining witness has 
testified that no such act occurred 
at that place except on Sunday; such 
testimony will not be excluded as 
not corroborative of the complaining 
witness. Easley v. State, 29 h. 
Cir Cty Lb68s (4) Accused’s testi- 
mcny that he had intercourse with 
the complaining witness five or six 
times, that he remembered having 
intercourse in 1910, and three times 
in 1911, and that he guessed he could 
have had intercourse any time he 
wanted to, sufficiently shows that 
acts of intercourse with the com- 
plaining witness were habitual to 
sustain a conviction. Bailey v. State, 
6Sabex: Creed £95150. Siw 95. 

[b] Evidence held insufficient: 
(1) To sustain a conviction. Light- 
ner v. State, 126 Ga. 563, 55 SH 471; 
Bartelle v. U. S., 2 Okl. Cr. 84, 100 P 
45. Koger v. State, 73 Tex. Cr. 448, 
165 SW. 577. C2) a Ona trial Odie: 
man and a woman for fornication to 
support a conviction as to the man. 
Key State v. Wade, 95 S. C. 387, 79 
SE 106. (8) There is as a rule of 
jaw no legitimate basis for a convic- 
tion of fornication, if accused un- 
equivocally denies the charge, and 
there is nothing suggestive to the 
contrary in a mere meeting alone of 
a priest and the prosecuting wit- 
ness, and, where there is neither any 
direct evidence of the main fact nor 
direct corroborating evidence of the 
prosecuting witness, the conviction 
will not be sustained, where the evi- 
dence of the prosecuting witness is 
self-destructive by reason of wil- 
ful false swearing as to material 
points. Hofer v. State, 130 Wis. 576, 
110 NW 391.- (4) A conviction will 
be reversed on an information charg- 
Ing fornication and alleging de- 
fendant to be. unmarried where the 


In the absence of a stat- 
ute to the contrary the testimony of one credible 
witness may be sufficient to authorize a conviction.*® 
The confessions or admissions of defendant may 
justify a finding that he committed the act, if they 
are inconsistent with any other reasonable hypo- 
thesis,*® although some statutes require that the 
confession be corroborated by other evidence.‘ 
2. Accomplice Testimony.*® 
sence of a statutory provision to the contrary a per- 
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In the ab- 


evidence shows that defendant was 
ee oe Peo. v. Armstrong, 192 Ill. 
A. 82. 

{c] Fornication and bastardy.— 
An indictment, charging in one 
count fornication and bastardy and 
in another adultery, is supported as 
to both counts by evidence of a 
single intercourse, as seduction, 
adultery, and incest each involve a 
fornication, and bastardy is one of 
the common incidents of fornication. 
Com. v. Burk, 3 LancLRev (Pa.) 138. 

41. Lightner v. State, 126 Ga. 563, 
55 SE 471; State v. Waller, 80 N. C. 
440i aBartelles vie- Us (Sy 42. (OKI. ‘Cre 
84, 100 P 45. 

Tal The evidence is insufficient 
to convict where at best it affords 
ground for a suspicion of guilt of 
accused, and there is no direct evi- 
dence showing criminal’ intercourse 
between defendant’ and the woman, 
and the circumstances are not such 
as to exclude every other reasonable 
hypothesis than that of the guilt of 
defendant. Lightner v. State, 126 
Ga. 563, 55 SE 471. 

42. Silvernail v. 
LuzLegReg (Pa.) 5. 

43. U. S. v. Langford, 
(Hasb.) 561, 21 P 409. 

44. See generally Criminal Law 
§ 1561. 

45. Com. v. Cregor, 7 Gratt. (48 
Vaniasat: 

Aooomplice testimony see infra 


46. King v. Peo., 7 Colo, 224, 3 
P4228; 

[a] Illustration.— In a prosecu- 
tion against a man for living with 
a woman in a state of fornication, 
the court and jury are justified in 
concluding that the overt act was 
committed, from the uncontradicted 
testimony of a witness that defend- 
ant told him, after the indictment 
was found, that he did not see, as 
she was a public woman, why he 
should be prosecuted for sleeping 
with her any more than other men 
who went to the place and slept with 
other women. King v. Peo., 7 Colo. 
224,358 P 223. 

Weight and effect of confessions 
sonoralty. see Criminal Law §§ 1515- 
518. 


47. Burger v. State, 81 Ga. 196, 
6 SE 282. 

[a] Sufficiency of corroboration. 
—The fact that defendant was found 
in bed with the girl in the night, 
and had been there for twenty 
minutes before he was disturbed, 
is sufficient corroboration of a con- 
fession by him to authorize a con- 
viction under a statute requiring cor- 
roboration. Burger v. State, 81 Ga. 
196, 6 SH 282. 

48. Credibility and effect of ac- 
complice testimony gemerally see 
Criminal Law §§ 1420-1461. 

49. State v. Mallory, 92 Or. 133, 
180 P 99; Com. v. Betz, 2 Woodw. 
(Pa.) 210; State v. Seiler, 106 Wis. 


Westerman, 11 


2 Ida. 


[§§ 28-30 


son may be.convicted of fornication on the sole testi- 
mony of the party with whom it is alleged that the 
offense was committed,?® especially where such testi- 
mony is unimpeached or undenied and is supported 
by some corroborative circumstances.°° 
statutes, however, such testimony must be supported 
by other evidence corroborating it on such material 
facts as constitute elements of the offense charged.®! 

[§ 30] 8. As to Carnal Knowledge. While carnal 
knowledge may be shown by direct evidence,°? carnal 
intercourse must in most cases be inferred from 
cireumstances,®? and the circumstances will be suffi- 
cient to warrant a conviction where they reasonably 
point to guilt and are inconsistent with innocence, 
or in other words are such as to produce a belief 
or conviction that the parties have been cohabiting 
or have had sexual intercourse,®* or are such as 


Under some 


346, 82 NW 167. 
[a] MDlustration.—Evidence of 2 


Sworn statement made by the 
mother of a bastard child, in open 
court, is sufficient to convict the 


person, pointed out as the father of 
the child, of fornication, without 
proot. jiof! > tan antecedent charge 
against him. Com. v. Betz, 2 Woodw. 
(Pa.) 210. 

[b] Corroboration not required— 
(1) In Oregon under Lord L. § 2077, 
defining intercourse with a chaste 
female between sixteen and eighteen, 
not the wife of defendant, as forni- 
eation when not rape, no corrobora- 
tion to the testimony of the injured 
female is necessary, as Lord L. 
§ 1542, requiring corroboration for 
abduction or seduction, does not 
apply to fornication. State v. Mal- 
lory,: 92) Or: .133,-4180 B99) 22) hin 
Wisconsin under Rey. St. § 4580, as 
amended by L. (1899) ¢ 99, provid- 
ing a punishment for fornication 
with a sane female, of previous 
chaste character, under’ eighteen 
years of age, the uncorroborated 
testimony of the complaining wit- 
ness that She was of previous chaste 
character is sufficient proof of that 
fact to sustain a conviction on ap- 
peal. State v. Seiler, 106 Wis. 346, 
82 NW 167. (3) The jury may 
properly decide in favor of the state 
on the issue as to the previous 
chaste character of the female par- 
ticipant in the offense, on her evi- 
dence alone, although they may dis- 
credit her evidence as to some of 
the particulars of the criminal in- 
timacy.. Seiler v. State, 112 Wis. 293, 
87 NW 1072. 

50. Mitchell v. State, 81 Ga. 458, 
8 SE 444. 

51. State v. Henderson, 84 Iowa 
161, 50 NW 758; Townser v. State, 
58 Tex: €rs 453; 426 -SiW bh 72,2137 
AmSR 976; Mitchell v. State, 38 Tex. 
Cr. 325, 42 SW 989; State v. Collett, 
20 Utah 290, 58 P 684. 

[a] It need not be corroborated 
as to every material fact, but only 
as to such as constitute a necessary 
element of the offense charged. State 
v. Collett, 20 Utah 290, 58 P 684; 
Srnte v. Spencer, 15 Utah 149, 49 P 

5@. State v. Phillips, 178 N. C. 
713, 100 SE 577. 

53. Lawson..v. State, 20 Ala. 65, 
56 AmD 182; Covk v. State, (Ala, A.) 
85 S 823; Means v. State, 99 Ga. 205, 
25 SE 682; Jackson vy. State, 116 Ind. 
464, 19 NE 330; Van Dolsen vy. State, 
1 Ind. A. 108, 27 NE 440; State v. 
Rinehart, 106 N2 Gs 787, aissSH bilo. 

54. Ala.—Lawson v. State, 20 Ala. 
65, 56 AmD 182; Bodiford v. State, 
86 Ala. 67,5 S 559, 11 AmSR 20 

Ga.—Means vy. ‘State, 99 Ga. 205, 
25 SE 682; Davis v. State, 92 Ga. 458, 
17 SE 336. 

Ill.— Searles v. Peo., 18 Til. 597. 


Ind.—Van Dolsen .v. State, 1 Ind. 


A, 108, 27 NE 440. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 30-33] - 


* 
to raise such a presumption of guilt as to leave no 
reasonable doubt in that respect in the minds of 


VI. 


{§ 31] A. In General. In accordance with the 
general rules ®° it is generally the province of the 
jury to determine all questions of fact.®7 The ques- 
tion whether there is legally sufficient evidence to 
be submitted to the jury is a question of law for 
the court,°> but the weight to be given to the evi- 
dence submitted is for the jury to decide, taking 
into consideration all the circumstances of the case.>? 

Disregarding settlement. The settlement of the 
individual expenses of a woman incident to child- 
birth does not extinguish the crime of fornication 
under a promise of marriage, and the prosecuting 
attorney may disregard the settlement and proceed 
with the prosecution for fornication.®° 

[§ 32] B. Directing Verdict. Under the gen- 
eral rule ®t the court may direct a verdict of ac- 
quittal where the evidence is not reasonably suffi- 
cient to warrant an inference of guilt,6? but not 
where there is any evidence which reasonably tends 
to support the charge in the indictment.* 


stitute the 
course” 


Iowa.—State v. Wiltsey, 103 Iowa 
54, 72 NW 415. 

Mass.—Com. v. Dill, 156 Mass. 226, 
SOM INEXIELO1L6s) Com. sve) Cliffordy.)145 


State v. Sauls, 
Mass. 97, 13 NE 345.” ily 


Mich.—Peo. v. Dane, 79 Mich. 361, 58. State v. Pope, 
44 NW 617. 13 SE 700. 
Miss.—Stewart v. State, 64 Miss. | Law § 2294. 
626, 2.S 73. / {a] 
N. Y.—Pollock v, Pollock, 71 N. 
BYuu Lowe 
N. C.—State v. Chancy, 110 N. C.| with a 
507, 14 SE 780; State v. Pope, 109 | house, 
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“habitual 
within the inhibition of the 
Statute should be left to the jury. 
100) NSCOR CRETE sy eo yl Oy | 


See generally Criminal 


Evidence is insufficient to go 
to the jury, where, on the trial of a 
man for fornication and adultery 

woman who 
it does not appear that the 


[26C.J.] 995 


the jurors.®° 


TRIAL ° 


[§ 33] ©. Instructions. The rules which govern 
the instructions in other criminal prosecutions ° 
apply in a prosecution for fornication.*® The court 
in defining the offense must state its elements as 
alleged in the indictment or information,®* but it 
1s not necessary to instruct as to a fact which is not 
an element of the offense charged;*7 nor ean the 
court instruct for a conviction on proof of acts not 
alleged in the indictment or information.®® The 
court may properly instruct that a conviction for 
fornication may be had on circumstantial evidence, 
showing guilt beyond a reasonable doubt,®® and that 
the jury cannot convict upon evidence alone of pre- 
vious lascivious conduct, but shall consider it only 
as a circumstance in the case, where the state relies 
for conviction upon only one of a number of like 
offenses.7° But in some jurisdictions it cannot 
properly give an instruction upon the weight of the 
evidence," or an instruction expressing an opinion 
on a question of fact.72 Where corroboration of an 
o instruct in reference to fornica- 
tion, where there is no evidence to 
justify it. Morris v. State, 14 Ga. 
395, 81 SE 257. 

66. Mitchell v. State, 38 Tex. Cr. 
325, 42 SW 989. See Seats v. State, 
122 Ga. 173, 50 SE 65 (it was not 
error to give in charge Pen, Code 
[1895] § 381, relating to fornication 
and adultery, without informing the 
jury for which of the specific of- 


fenses accused was indicted, or as 
to the distinction between fornica- 


carnal inter-,;to 


109 N. C. 849, 


lived at his 


N. C. 849, 13 SE 700; State v. Austin, 
108° Niu G. 780,’ 13 SH 219; State ‘v. 
Rinehart, 106 N. C. 787, 11 SE 512; 
State v. Waller, 80 N. C. 401; State 
v. Poteet, 30 N. C. 23 


Tex.—Smelser v. State, Si ex 
95; Stewart v. State, (Cr.) 43 SW 
979; Kahn v. State, (Cr.) 38 SW 


989; Ham v. State, (A.) 15 SW 405. 
Va.—Pruner v. Com., 82 Va. 115. 
[a] Evidence held sufficient.—(1) 

Bvidence that accused, an unmarried 

woman, was seen in bed in the same 

room with an unmarried man, who 
had just got out of bed, and was 
still ‘in his night clothes, is sufficient 
to warrant a finding that the sexual 
act was performed, Seats v. States, 

122 Ga. 1738, 50 SE 65. (2) Testimony 

of a witness that he saw defend- 

ants, charged with fornication, in 
bed together on two different occa- 

sions was sufficient to sustain a 

conviction. State v. Phillips, 178 

INCHES TLS, G00 RS EH LbnT. t 
{b] Living in same house.—It is 

not sufficient evidence to warrant a 

conviction of fornication: (1) That 

parties lived together in the same 
house, but in different rooms. Smel- 
ser v. State, 31 Tex. 95. (2) That 
they lived in the same house, and 
the woman gave birth to two chil- 
dren after her husband’s death. Ham 

Vv) State, (TexiA.)915 SW 405. (3) 

At common law that they lived to- 

gether under the same roof as mas- 

ter and servant, and that there were 
only occasional instances of illicit 
intercourse between them. Carotti 

v. State, 42 Miss. 334, 97 AmD 465. 


55. Jackson v. State, 116 Ind. 464, 
19 NE 330; State v. Dukes, 119 N. 
C. 782, 25 SE 786; State v. Eliason, 


91 N. C. 564; State v. Poteet, 30 N. 
C23. 
‘See Criminal Law §§ 2000- 


State v. McGlammery, 173 N. 
C. 748, 91 SE 371; State v. Sauls, 
70 S. G 393, 50 SE 17. ‘See gener- 
ally Criminal Law §§ 2272-2352%. 
[a] Living together in fornica- 
tion.—The question whether the acts 
were of sufficient frequency to con- 


woman was single, or that she was 
not defendant’s wife, or that her 
child, born while she lived at de- 
fendant’s house, was a_ bastard. 
erere v. Pope, 109 N. C. 849, 13 SE 
700. 

59. Bodiford v. State, 86 Ala. 67, 
5 S 559, 11 AmSR 20; Buchanan v. 


State, 55 Ala; 154; Means v. State, 
99 Ga. 205, 25 SE 682; Musfelt v. 
State, 64 Nebr. 445, 90 NW _ 237; 


State v. Raby, 121 N. C. 682, 28 SH 
~490. See generally Criminal Law 
§§ 2290-2293. 

60. Com. v. Julian, 44 Pa. Co. 665. 

61. See generally Criminal Law 
§§ 2298-2305. 

62. State v. Waller, 80 N. C. 401. 

63. Com. v. Burk, 2 Pa. Co. 12, 3 
LancLRev 138. , 
‘[a] Mlustrations.— (1) A _ direc- 
tion to acquit of the bastardy charge 
in a prosecution under an indictment 
charging fornication and bastardy in 
one count, and adultery in another, 
is properly refused, if the jury may 
find the fact of intercourse both be- 
fore and after defendant’s mar- 
riage to another person, and both in- 
tercourses were within the period of 
gestation so that either may have 
resulted in begetting the child. Com. 
v. Burk, 3 LancLRevy (Pa.) 138. (2) 
Where on a prosecution for fornica- 
tion and bastardy the prosecutrix 
takes the stand, produces a bastard 
child, testifies that it is hers, that 
defendant is its father, states the 
time and place the sexual _ inter- 
course took place, and the child was 
born at or about the proper time 
from the date at which she fixed the 
intercourse, the court cannot give 
binding instructions in favor of de- 
fendant, although the testimony of 
the prosecutrix is contradictory, and 
strong evidence is produced by de- 
fendant as to his innocence. Com. v. 
Eaby, 52 Pa. Super. 619. 

64. See generally Criminal 
§§ 2353-2496. 

65. Morris v. State, 14 Ga. A. 395, 
81 SE 257. 

fa] Under an indictment for se- 
duction the court is not required 


Law 


tion and adultery, or as to whether 
accused was indicted for living in 
a state of adultery or fornication. 
or adultery and _ fornication, or 
whether she was being tried for the 
offense of adultery or fornication, or 
adultery and fornication). 

67. State v. Berry, 24 Mo. A. 466. 

[a] Where living together as 
man and wife is not an element of 
the offense, it is not necessary to 
instruct the jury that they must 
find this fact. State v. Berry, 24 Mo. 


A. 466. 
LOX ge AS 


68. 
238. 

fa] In Texas, the two modes of 
committing fornication prescribed by 
the statute are distinct, and when 
only one is charged, it is error to in- 
struct for or allow conviction if the 
other haS been proved, Mitchell v. 
State, 38 Tex. Cr. 325, 42 SW 989; 
McCabe v. State, 34 Tex. Cr. 418, 30 
SW 10638; Mitten v. State, 24 Tex. 
A. 346, 6 SW 196; Ledbetter v. State, 
21 Tex. A. 344, 17 SW 427; Powell v. 
State, 12 Tex. A. 238. 

69. Buchanan v. State, 55 Ala. 
154; State v. Dukes, 119 N. C. 782, 
25 SE 786. 

[a] Suspicious facts.— A charge 
to the jury that they may convict 
unless they can reconcile all the sus- 
picious facts proved, and make them 
harmonize “with defendant’s inno- 
cence is erroneous. Buchanan  v. 
State, 55 Ala. 154. 

70. Bass v. State, 103 Ga. 227, 29 
SE 966. 

71. Ellis v. State, 20 Ga, 438; Led- 
better v. State,-+21 Tex. A. 344, 17 
SW 427. 

[a] An instruction that certain 
circumstances are conclusive of 
euilt is erroneous. Ellis v. State, 20 
Ga. 438. 

Charging’ on weight of evidence in 
general see Criminal Law §§ 2308-— 
2331. 

72. Com. v. Betz, 2 Woodw. (Pa.) 
0 


[a] Ilustration—An i struction 
in a prosecution for fornication and 
bastardy that, if the jury find that 


Powell v. State, 


21 


996 [26C.J.] 


accomplice is necessary,’? a charge on accomplice 
testimony should instruct the jury that defendant 
can be convicted only where it appears that such 
testimony was- corroborated by other testimony and 
define the nature of the required corroborative testi- 
mony.’ 

[§ 34] D. Verdict and Judgment **—1. In Gen- 
eral. It has been held that parties tried jointly cn 
a joint indictment for fornication must be jointly 
acquitted or jointly convicted.”* But on the other 
hand it has been held that where a man and woman 
are jointly indicted for fornication, or for fornica- 
tion and adultery, the acquittal of one of them does 
not necessarily prevent a conviction of the other,” 
for, although the act of intercourse is necessarily 
joint, one of the parties may not have had the neces- 
sary criminal intent.78 The parties may be tried 
separately, although jointly indicted, and one con- 
victed and punished or acquitted before the other 
is tried and convicted or acquitted. <A trial and 
conviction for fornication bars a subsequent trial 
for a larger offense with which it was joined,®° and 
an acquittal or conviction of an indictment for 
another offense bars a subsequent indictment for 


FORNICATION 


[§§ 33-36. 


d 5 % 
fornication on the same acts.*! 

[§ 35] 2. On Indictment for Another Offense. 
A conviction for fornication may be had under an 
indictment for any offense of which it is an element, 
if there are proper allegations in the indictment to 
include it.82 Thus, if the allegations and evidence 
warrant it, there may be a conviction of fornica- 
tion on an indictment charging the offense of adul- 
tery, or fornication and adultery,®* or seduction.** 
Although there is authority to the contrary * it has 
been held that a conviction for fornication may also 
be had on an indictment for rape,8° unless the in- 
dictment contains no allegation sufficient to sus- 
tain such a conviction.8* But a person cannot 
be convicted of adultery on an indictment for forni- 
cation.§8 

[§ 36] 3. Correction or Modification of Judg- 
ment. The rule that the court has power during 
the term to correct or modify an unexecuted judg- 
ment in criminal cases *° applies to judgments for 
fornication.°° Under some statutes defendant may 
be released on habeas corpus, where he has married 
the woman with whoin the offense was committed.®! 


declarations of the woman were, mistaken as to such fact, but, on the;the charge against him intended to 


made after the pains of labor had | contrary, 
begun, 


they would be justified in| which rendered the connection il- [a] 


well knew the true fact | be proved’’). 


Question of allegation.—‘“The 


finding that they were made in the 
“extremity of labor’ specified in the 
statute is improper. Com. v. Betz, 
2 Woodw. (Pa.) aif 

73. See supra § 

74, Mitchell v. sineal BS Lexa gene 

325, 42 Swi 989. 
* [a] Charge held insufficient.—A 
charge merely that defendant could 
not be convicted upon the unsup- 
ported testimony of the accomplice 
is insufficient. Mitchell v. State, 38 
Tex. Cr. 325, 42 SW 989. 

75. See generally Criminal Law 
§§ 2571-2613. 

76. State v. Bain, 112 Ind. 335, 14 
NE 232. 

[a] Lewd and lascivious cohabi- 
tation is a joint offense of which 
both parties must be guilty or 
neither. See Lewdness [25 Cye 217]. 

77. Powers v. State, 44 Ga. 209; 
State v. Cutshall, 109 'N. C. 764, 14 
SE 107, 26 AmSR 599 [overr State 
Vv. Rinehart, 106 N. C. 787, 11 SE 512; 
State v. Parham, 50 N. C. 416, and 
State v. Mainor, 28 N. C. 340]; Led- 
better v. State, 21 Tex. A, 344, 17 
SW 427; Alonzo v. State, 15 Tex. A. 
378, 49 AmR 207. 

78. State v. Cutshall, 109 N. C. 
764, 14 SE 107, 26 AmSR 599; Alonzo 
v. State, 15 Tex. A. 378, 49 AmR 207. 

[a] Reason for rule.—“While it is 
true that to constitute adultery 
there must be a joint physical act, 
it is certainly not true that there 
must be a joint criminal intent. 
The bodies must concur in the act, 
but the minds may not. While the 
criminal intent may exist in the 
mind of one of the parties to the 
physical act, there may be no such 
intent in the mind of the other party. 
One may be guilty, the other inno- 
cent, and yet the joint physical act 
necessary to constitute adultery was 
complete. Thus; sii One wor the 
parties was, at the time of com- 
mitting the physical act, insane, cer- 
tainly such party has committed no 
crime; but it certainly cannot be 
eontenced that the other party, who 
was sane, has committed no crimé. 
So, if one of the parties was mis- 
taken as to a matter of fact, after 
exercising due care to ascertain the 
truth in relation to such fact, which 
fact, had it been true, would have 
rendered the alleged criminal act 
legal and innocent, the party so act- 
ing under such mistake of fact 
would be innocent of crime. But 
suppese the other party was not 


licit, would this party be regarded 
as guilty of no offence because the 
mistaken party was innocent?” State 
Vv. Cutshall, 109: IN: “C. 7645 "768," 14 
SE 107. 

[b] Incestuous fornication (1) is 
not a joint offense, and one person 
may be convicted ‘thereof. Powers 
v. State, 44 Ga. 209. (2) Incest 
generally see Incest [22 Cye 42]. 

79. Delany v.:Peo., 10 Mich. 241; 
State v. Parham, 50 N. C. 416. 

[a] Rule applied.—Where, on a 
joint indictment for fornication and 
adultery, one of the parties is not 
taken and a general verdict of guilty 
is found against the other, it is no 
ground for arrest of judgment. State 
v. Luyerly, 52 N. C. 

80. Com, v. Arner, 149 Pa, 385, 24 
A pee See generally Criminal Law 


[a] A trial and conviction for 
fornication and bastardy bars a sub- 
sequent trial for statutory rape 
charged in the same _ indictment. 
Com. v. Arner, 149 Pa, 35, 24 A 83. 

81, Dinkey v..) Com., 17 Pa: 126; 
55 AmD 642. ’ 

Tal A party indicted and ac- 
quitted of seduction may plead such 
acquittal in bar of a subsequent in-+ 
dictment for fornication and _ bas- 
tardy founded on the same act. 
pinkes. v. Com., 17 Pa. 126, 55 AmD 

2, 

82. Bryant v. State, 76 Ala. 33; 
Gorman v. Com., 124 Pa. 536, 542, 
17 A 26; Respublica v. Roberts, 1 
Yeates (Pa.) 6, 2 Dall. 124, 1 L. ed. 
816; Com. v. Julian, 44 Pa. Co. 665; 
Com. v. Burk, 2 Pa. Co. 12, 3 LancL 
Rev 138; State v. Shear, 51 Wis. 460, 
8 NW 287. 

“Whether the charge be fornica- 
tion and bastardy, adultery or se- 
duction, the essential fact which 
constitutes the crime is fornication,” 
and is necessarily embraced in them 
all. Gorman v. Com., supra. 

Conviction of offenses included in 
charge generally see Indictments and 
Informations [22 Cyc 466]. 

83. State v. Hinton, 6 Ala. 864; 
State v. Cowell, 26 N. C. 231; Din- 
key v. Com., 17 Pa. 126, 55 AmD 
542; Respublica v. Roberts, 1 Yeates 
(Pa.) 6; Kelley -v. State, 32 Tex. Cr. 
579, 25 Sw 425. But see State v. 
Lash, 16 N. J. L. 380, 390, 32 AmD 
397 (where the court said: “Defend- 
ant could not be found guilty of 
fornication on an indictment for 
adultery without being misled as to 


question is not whether one offense 
includes another. It is a question 
of allegation. . ... In other words, 
all the elements of the offense must 
be charged, to- support the convic- 
tion.” - Cosgrove v. State, 37 Tex. Cr. 
249, 256, 39 SW 367, 66 AmSR 802. 

{b] Where the allegations or evi- 
dence do not include fornication (1) 
there can be no conviction for that 
offense. Smitherman y. State, 27 
Ala. 23; Pena v. State, 46 Tex. Cr. 
458, 80 SW 1014. (2) A woman in- 
dicted for adultery with a man al- 
leged to be married to a certain 
woman then living cannot be con- 
victed of fornication on proof that 
the man was not so married, there 
being no allegation that the parties 
to the crime were not married. Cos- 
grove v. State, 37 Tex. Cr. 249, 39 
SW 367, 66 AmSR 802. 

84. Hopper v. State, 54 Ga. 389; 
Wood v. State, 48 Ga. 192, 15 AmR 
664; Dinkey v. Com., 17 Pa. 126, 55 
AmD 542; Com. v. Neeley, 2 Chest. 
Conl(Ba) 21915 M 

85. State v. Shear, 51 Wis. 460, 
8 NW 287. 

[a] In Wisconsin, under Rev. St. 
(1898) § 4580, defining fornication as 
intercourse with a single woman, it 
has been held that fornication and 
rape are not related to each other 
as a smaller offense included in a 
greater and that an information 
charging rape will not sustain a 
conviction of fornication. State v. 
Shear, 51 Wis. 460, 8 NW 287. 

86. Com. v. Arner, 149 Pa. 35, 24 
A 83; Com. v. Parker, 146 Pa. 343, 
23 A 323; Com. v. Lewis, 140 Pa. 261, 
21 A 396, 11 LRA 522; Dinkey v. 
Com., 17 Pa. 126, 55 AmD 542; Com, 
Vv. Bvans, £9 pPal Dist. 11935 Com. Vie 
Davidheiser, 20 Pa. Co, 200. 

87. “Com. v.) UMurphys12 wy Adien 
(Mass.) 163. 

{a] Thus a conviction of forni- 
cation cannot be sustained under an 
indictment for rape, where there is 
no averment that the person of 
whom defendant had carnal knowl- 
edge was not his wife. Com ‘ve 
Murphy, 2 Allen (Mass.) 168. 

88. State v. Pearce, 2 Biecle 
(Ind.) 318; State v. Taylor, 58 N. 
331; Kelly’ v. State, 32 Tex. Cr. 579, 
25 SW 425. 

S9. See generally Criminal Law 
§§ 3096-3101. 

90. State v. Manly, 95 N. C. 661. 

91,2 Cox iv. duanier, 1335 (Gas 682s 
66 SE 799. 
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f. 


§ 37] 


[§ 37] The punishment for fornication is always 
prescribed by statute, and is usually fine or impris- 


FORNICATION—FORTH WITH 


VII. PUNISHMENT *2 


court.°4 


onment or both,’* the extent of the punishment 


*FORO. In Spanish law, forum; 


a court sits. 


(legal) title.? 


FORSAKE.® 


FORSTELLARIUS EST PAUPERUM DEPRES- 
SOR, ET TOTIUS COMMUNITATIS ET PATRIA; 


PUBLICUS INIMICUS.' 
FORSWEARING.® 


[a] In Georgia, under Pen. Code 
(1895) § 381, providing that the 
parties may at any time suspend a 
prosecution for fornication by mar- 
riage, if it can be legally solemnized, 
where after conviction accused mar- 
ries the woman with whom the of- 
fense was committed, and is sent to 
the chain gang, there is no error 
in discharging him from custody un- 
der habeas corpus. Cox v. Lanier, 
133 Ga. 682, 66 SE 799. 

92. Punishment and prevention of 
crime, genera.ly see Criminal Law 
§§ 3186-3257. \ 

93. Ga.—kKendrick v. State, 100 
Ga. 360, 28 SE 120. 

Ind.—State v. Bain, 112 Ind. 335, 
14 _ NE. -232; ‘State v. Chandler, 96 
Ind. 591; Hood v. State, 56 Ind. 263, 
26 AmR 21. 
ae C.—State v. Manly, 95 N. C. 

Va.—Com. v. Jones, 2 Gratt. (43 
Va.) 555; Com. v. Isaacs, 5 Rand. (26 
Va.) 634. 

Wis.—State v. Seiler, 106 Wis. 346, 
82 NW 167. 

[a] Excessive punishment.—One 
hundred dollars fine, or the alter- 
native of five months work, is not 
an excessive punishment for fornica- 
tion by a young woman whose con- 
dition, pecuniary or physical, is not 
shown to be special or peculiar. 
Hunt v. State, 81 Ga. 140, 7 SE 142. 

94. State v. Seiler, 106 Wis. 346, 


82 NW 167. See generally Criminal 
Law § 3210. 
[a] In Wisconsin, Rev. St. § 4580, 


as amended by lL. (1899) c 99, 
provides in the first clause for pun- 
ishment of fornication with a sane 
female over fourteen years of age 
as a misdemeanor, and in the second 
elause punishes fornication with a 
sane female under eighteen years of 
age, of previous chaste character, as 
a felony, and leaves it to the dis- 
eretion of the district attorney un- 
der which clause a prosecution shall 
be brought, is not invalid, as mak- 
ing the punishment of crime depend 
on the arbitrary choice of an execu- 
tive officer, Since the severity of the 
punishment rests entirely with the 
trial court, after guilt has been es- 
tablished; and, from the very nature 
of criminal jurisprudence, the prose- 
cuting officer must exercise some dis- 
cretion as to the grade of a crime 
charged, and the prosecution to_be 


instituted. State v. Seiler, 106 Wis. 
346, 82 NW 167. 

1. Escriche Diccionario, See also 
Forum post p 1001. 

2. Escriche Diccionario; Supple- 


mento. See also Emphyteusis 20 C. 


Also in Galicia-Asturias and Cata- 
lonia an arrangement similar to emphyteusis; also 
the tribute paid by the holder of the fief or. useful 
The civil code,? with the evident 
purpose of eliminating the foros of the latter class, 
provides that those established after its enactment 
shall, if unlimited in time, be governed by its 
provisions * relating to emphyteusis, while if tem- 
porary or for a limited period, they are treated as 
’ leases.5 


the place where 


parapet.?° 


FOR THAT. 


FORTALEZA. 
which may be constructed only by royal license.14 
FORTH. Out to view.}? 


[26C.J.] 997. 


being left generally to the sound discretion of the 


FORT.? A fortification or a place protected from 
attack by some such means as a moat, wall, or 


In Spanish law, a fortification, 


In pleading, words used to intro- 


duce the allegations of a declaration.13 
FOR THAT WHEREAS. 
words introducing the statement of plaintiff’s case, 
by way of recital, in his declaration, in all actions 
except trespass.1# 
FORTHCOMING BOND.'® A bond given for the 
security of the sheriff, conditioned to produce the 


In pleading, formal 


property levied on when required.1® 


FORTHWITH.** 


J. p 1238. 

3. Spain.—Civ. Code art 1655. But 
this legislation does not destroy the 
preéxisting analogies between the 
emphyteusis and the perpetual foros 
nor exclude the application of ret- 
roactive provisions. Sentence Span- 
ish Supr. Trib. June 30, 1897. 

Philippine.—Civ, Code art 1655. 

Porto Rico.—Civ. Code § 1558. 

4, Spain.—Civ. Code arts 1628- 
1654. 

Fate ata ane Code arts 1628- 
65 


Porto Rico.—Civ. Code § 1558. 

See also Ground Rents [20 Cye 
BLEND fee 

5. Spain.—Civ. Code art 1655. 

Philippine.—Civ. Code art 1655. 

Porto Rico.—Civ. Code § 1558. 

{a] Termination, surrender, or 
assignment.—Contracts whereby an 
owner of land grants its use for 
vineyard planting upon a yearly crop 
or cash rental during the life of the 
first root stocks are considered ex- 
tinguished in fifty years, if no other 
time is fixed, or by the death of the 
first or the barrenness of two thirds. 
But if, after the expiraticn of the 
term for any of these causes the 
grantee remains in possession with 
the grantor’s implied consent, the 
former can be ousted only upon a 
year’s notice by the latter. The 
grantee may, however, surrender the 
estate at will upon paying for any 
deterioration due to his fault. He 
may also assign his right for a good 
or valuable consideration but the 
use cannot be divided without the 
owner’s consent. And the owner has 
the right of preémption within 
twenty days after notice correspond- 
ing to the grantee’s right of redemp- 
tion. If its main object is vine cul- 
ture the contract does not lose its 
character because other crops are 
permitted, and the grantee may 
plant shoots from new vines during 
the time of the contract. Spanish 
Civ. Code art 1656; Philippine Civ. 
Code art 1656. 

[b] Improvements.—The grantor 
is entitled to the improvements and 
is liable for reimbursement only 
when he so obligates himself in 
writing and when they are useful 
and voluntary. . Spanish Civ. Code 
art 1656; Philippine Civ. Code art 
1656. 

6 See Desert 15 C. J. p 969. 

7, A maxim meaning “A fore- 
staller is an oppressor of the poor, 
and a public enemy to the whole 
community and the country.” Bou- 
vier L. D. [cit 3 Inst. 196]. 

g. See Perjury [30 Cye 1399]. 


The term has been said to be 


9. Fort: 
Appropriation of land for see Emi- 
nent Domain § 73. ‘ 
Authority of United States over see 
United States [39 Cyc 730]. 
Jurisdiction of crime see Criminal 
Law § 222. 
10. .U. S. v. Tichenor, 12 Fed. 415, 
8 Sawy. 142, 153. ; 
be pe Pale eels 7 
: eibs v. ngelhardat, ‘la. 
508, 510. r Sere 
[a] “Setting forth the amount.” 
—Seibs v. Engelhardt, 78 Ala. 508, 


510. 
[b] “Show forth in evidence.”— 


Staterv. Sritt, L4EN. Cl 20233 
13. Black L. D. See Bennett v. 
Benson, 25) Nev. Me 66ielv0rand 


generally Pleading [31 Cyc 92]. 

14. Black L. D. [cit Burrill Pr: 
p 127]. See Coffin v. Coffin, 2 Mass. 
358, 359; Bennett v. Benson, 25 N. J. 
L. 166, 170; and generally Pleading 
[38fF-Cye-92]. 

15. Forthcoming bond: 
Admiralty § 169. 

Attachment §§ 679, 692, 704, 717, 738, 

938, 950, 1098. 

Detinue §§ 106, 107. 

Executions §§ 300, 541. 
Garnishment. [20 Cye 1127]. 

ee of the Peace [24 Cye 540, 
Landlord and Tenant [24 Cye 1141, 

1315, 1324]. , 
Liens [25 Cyc 683]. 

Partnership [30 Cye 597]. 
Replevin [34 Cye 1459, 1572, 1575, 

1590, 1598, 1600, 1602]. 
Sequestration [35 Cyc 1408, 1416]. 
Sheriffs and Constables [85 Cye 1539, 

1587, 1715]. 

16. Bouvier L. D. [quot Nichols 
v. Chittenden, 14 Colo. A. 49, 59 PB 
954, 956]. See also Perry v. Tacoma 
MOIIECO!, MI b2Medset115 i119 s 1205 St 
CCA 333; Burnham-Munger Root Dry 
Goods Co. v. Strah}, 102 Nebr. 142, 
166 NW 266; Downman vy. Chinn, 2 
Wash. (2 Va.) 189, 191. 

[a] “A forthcoming bond was 
duly executed by,” etc., see Jones v. 
Myrick, 8 Gratt. (49 Va.) 179, 188. 

17. Meaning of term as used in: 
wae to plead see Pleading [31 Cye 


Requirement of notice or proof of 
loss in: 
Accident insurance policy see Acci- 
dent Insurance § 185. 
Fire Insurance policy see Fire In- 
surance § 476. 
Life Insurance policy see Life In- 
surance [25 Cyc 884]. 
Statute requiring record of chattel 
Sou tae see Chattel Mortgages 
219. 


* By Juan D. Miranps (Foro—Frances inclusive except the Spanish words and phrases). 
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a relative one;'® an elastic expression.’® 
the term has received a strict construction,?° or- 
dinarily it is not to be strictly construed?!, but 
or reasonable 7% 
Some regard must be had to the nature 
of the act or thing to be performed and the cir- 
So far as time is cen- 
cerned there is no precise definition of the term.?® 
Its import varies with the particular case,?¢ and 
will imply a longer or shorter period, according to 
the nature of the thing to be done.?* 
signification it means immediately ;?° 
at one and the same time;*? at the same point or 


should, receive a _ liberal 22 
struction. 


cumstances of the case.** 


18. Haisten v. State, 5 Ala. A, 56, 
59 S 361, 362; Walker v. Detroit, 138 
Mich. 538, 101 NW 809, .:810 [quot 
Simmons v. National Live Stock Ins. 
Co., 187 Mich. 551, 153 NW 696, 699, 
AnnCasi917D 42]. 

“Garvan, 260 


19. Spiegelberg v. 
Fed. 302, 308. 

20. Hull v: Mallory, 56 Wis. 355, 
14 NW 374; Maxwell v. Scarfe, 18 
Ont. 529, 531. 

21. Lyon v. Comstock, 9 Iowa 
306, 308; Sluga v. Walker, 9 N. D. 
108, 81 NW 282; State v. French, 102 
Wash. 273, 172 P 1156; Reg. v. Jus- 
tices of Worcester, 7 Dowl. P. C. 
789, 790. 

22. Claus-Shear Co. v. E. Lee 
Hardware House, i140 N. C. 552, 53 
SE 433, 434, 6 AnnCas 243. 

23. Knox v. Nicoli, 97 Iowa 687, 
66 NW 876; Leavitt v. S. D. Mercer 
Co., 64 Nebr, 31, 33, 89 NW 426; 
Weed v. Hamburg-Bremen F. Ins. 
Go:;, 183° N. Y. 394, 407; 31. NE )231; 
Claus-Shear Co. v. HB. Lee Hardware 
House, 140 N. C. 552, 53 SH 433, 434, 
6 AnnCas 2438; Reg. v. Robinson, 12 
A. & EB. 672, 680, 46° ECL 335,413 Re- 
print 969; ‘Spenceley Vv. Robinson, 3 
Brees 658, 662, 10 ECL 299, 107 Re- 
print 877. 

24. Dickerman v. Northern Trust 
Co, oU76).0.. Si618h,7 193, 20) Sete 3rt, 
44 L. ed. 423; Central City Ins. Co. v. 
Qates, 86 Ala. 558, 567, 6 S 83, 11 
AmSR 67; Newlove v. Mercantile 
Trust Co.,.156 Cal: 657, 105: P 971; 
Lewis v. Curry, 156 Cal. 93, 103 P 
493, 496; Anderson v. Goff, 72 Cal. 
65, 73, 13 P 73, 1 AmSR 34; Moffat 
v. Dickson, 3 Colo. 313, 315; Scam- 
mon v. Germania Ins. Co., 101 Ill. 
621, 626; Peoria M. & F. Ins. Co. v. 
Lewis, 18 Tll, 558, 561; Hartford R. 
Pass. Assur. Co. v. Burwell, 44 Ina, 
460, 464; Provident L. Ins., etc. Co. 
v. Baum, 29 Ind. 236, 241; Sutherland 
First Nat. Bank v. Clements, 87 Iowa 
542, 54 NW 197, 198; Myers v. Dunn, 
126 Ky. 548, 104 SW 352, 354, 13 
LRANS 881; Konrad v. Union Cas- 
ualty, etc., Co., 49, La. Ann. 636, 639, 
21 S 721; Rines v. German Ins. Co., 
178 Minn. 46, 48, 80 NW 839; Burkett 
v. Clark, 46 Nebr. 466, 474, 64 NW 
1113; Chadron Loan, ete., Assoc. v. 
O’Linn, 2 Nebr. (Unoff.) 246, 95 NW 
358; Haas v. Swick, 30 NYS 145, 146, 
23 NYCivProc 397; Inman v. Western 
, \¥ns,' Co., 12 »Wend. (N. Y.) 452, 
461; Cornell v. Le Roy, 9 Wend. (N. 
Y.) 168, 166; Whitehurst v. North 
Carolina Mut. Ins. Co., 52 N. C. 433, 
436, 78 AmD 246; Kirk v. Ohio Val- 
ley Ins. Co., 8 Oh. Dee. (Reprint) 
182, 6 CincLBul 200; Edwards v. 
Lycoming County Mut. Ins. Co., 75 
Pa. 378, 380; West Branch Ins. Co. v. 
Helfenstein, 40 Pa. 289, 298, 80 AmD 
573; Munz v. Standard L., etc., Ins. 
Co: 1226 sUtah: 69 (3, van Pd 82,0699. 
AmSR 830, 62 LRA 485 [quot 2 May 
Ins. § 462]; Furber v. Cobb, 18 Q. B. 
D. 494, 504 [cit Burrill L. D.]; Hx 
pi Lamby 19°Ch. Di i69; iisseResiv. 
Robinson, 12 A. & BE. 672, 673, 40 
ECL 335, 113 Reprint 969; In re Sul- 
livan, 36° Ls J.. Bankr. 1,3; Hudson 
Vv. Hil) 43 Le J.-C. BP. .2'73,.279; Simp- 
son v. Henderson, 1 M. & M. 300, 303, 
22. ECL 526; Owens v. Upham, 39 N. 


FORTHWITH 


Although 
now, 
taneously.°° 
con- 


In its ordinary 
at once;?? 


B. 344, 

25. Lewis*v. Curry, 156 Cal, 93, 
103 P 498, 496. 

26. Moffat v. Dickson, 3 Colo. 3138, 
314 [quot Bouvier L. D.]. 

27. Anderson L..D. [quot Dicker- 
man v. Northern Trust Co., 176 U. S. 
181, 1938, 20 SCt 311, 44 L. ed. 423]; 
Anderson v. Goff, 72 Cal. 65, 73, 13 
P 73, 1 AmSR 34; Moffat v. Dickson, 
3 Colo. 3138, 314, 

28. In re Sharick, 1 ‘Alaska 398, 
400; Moffat v. Dickson, 3 Colo. 313, 
314 [quot Pybus vy. Mitford, 2 Lev. 
75, 77, 83 Reprint 456]; Whittemore 
v. “Smith, 50. 'Conn. 3'76,. 379;  Mur-= 
guiondo v. Hoover, 72 Md. 9, 18 A 907, 
909; Continental Ins. Co. v. Lippold, 3 
Nebr. 391, 395; Chadron Loan, etc., 
Assoc. v. O’Linn, 2 Nebr. (Unoff.) 
246, 95 NW 358; Inman v. Western F, 
Ins. Co., 12, Wend. (CN. Y.) 452, 460; 
Whitehurst v. North Carolina Mut. 
Ins. Co., 52 N. C. 438, 436, 78 AmD 
246; McLain v. Warren, 3 Pa. Dist. 
585, 586, 14 Pa. Co. 397, 398; Burling- 
ton State Bank v. Marlin Nat. Bank, 
(Tex. Civ. A,) 166 SW 499, 500; ay 
v. Justices of Berkshire, 4 Q. D. 
4609; wATL i Rex ii v. Francis, Oss, ie. 
Hardw. 113, 114, 95 Reprint 70 [cit 
Grave v. Clinch, 4 Q. B. 606, 610, 45 
ECL 606, 114 Reprint 1026]; Burgess 
v. Boetefeur, 7 M. & G. 481, 49 ECL 
481, 135 Reprint 193; Simpson v. 
Henderson, 1 M.& M. 300, 308, 22 ECL 
526; Thompson v. Gibson, 8 M. & W. 
281, 288, 151 Reprint 1045; Prairie 
City Oil Co. v. Standard Mut. BF; Ins: 
Co., (Man.) 14 WestLR 41, 47; Web- 
ster D. {quot Lincoln v. Field, 54 
Ark, 471, 474, 16 SW 288; Sheldon 
v. Steele, 114 Iowa 616, 620, 87 NYS 
683; Lewis v. Hojer, 16 NYS 534, 
536; Austin v. Welch, 31 Tex. Civ. 
A. 526, 530, 72 SW 881; Hackney v. 
Schow;.24 (Wex, Civia Av 643,615, 153 
SW 713]; Worcester D. [quot Lin- 
oe v. Field, 54 Ark. 471, 474, 16 SW 

al 
[a] “Like the term ‘immediately,’ 
it is not in law to be necessarily 
construed as a time immediately suc- 
ceeding without an interval, but an 
effectual and lawful time, allowing 
all the ‘adjuncts and accomplements’ 
necessary to give an act full legal 
effect to be performed.’ Anderson v. 
Goff, 72 Cal. 65, 73, 138 P 73, 1 AmSR 
34. To like effect Newlove v. Mer- 
cantile Trust Co., 156 Cal. 657, 105 P 
971, 976. 

29. National Live Stock Ins. Co. 
v. Bartlow, 60 Ind. A. 233, 110 NE 
224 [quot National Live Stock Ins. 
Co. v. Simmons, 62 Ind. A. 15, 111 NE 
18, 19]; Lewis v. Hojer, 16 NYS 534, 
536; Burlington State Bank v. Mar- 
lin Nat. Bank, \(Tex. Civ. A.) 166 SW 
499, 500. 

30. Webster Int. D. [quot Lewis 
v. Hojer, 16 NYS 534, 536]. 

31. Webster Int. D. [quot, Lewis 
v. Hojer, 16 NYS 534, 536]. 

32. Stephens Thesaurus [quot 
Rex v. Francis, Cas. t. Hardw. 113, 
114, 95 Reprint 70; Thompson y. Gib- 
son, 8 M. & W. 281, 288, 151 Reprint 
1045]. 

83. President v. Elizabeth, 40 Fed. 
799, 803; In re Sharick, 1 Alaska 398, 
401; Burkett v. Clark, 46 Nebr. 466, 


time;*! cito et celeriter;?? directly;?* instanter;°* 
as from this moment, henceforth 57° 
It has also been defined variously as 
meaning as soon as by reasonable exertion, con- 
fined to the object, it may be accomplished ;*" as 
soon as is reasonably convenient;** as soon as may 
be;?° as soon as reasonably can be;*° as soon as 
reasonably possible;*! as soon as the thing may 
be done by reasonable exertion confined to that 
object’;42 as soon’as, with reasonable dispatch in 
the ordinary course of business, it can be done;** 
by and by;** in a reasonable time;** in the rea- 
sonable course of the orderly conduct of the busi- 


simile 


474, 64 NW 1113; Chadron Loan, etc., 
Assoc, v. O’Linn, 2 Nebr. (Unoff.) 
246, 95 NW 358; Inman v. Western 
Hy. Ins:1 «Cor, 12. /Wend.wiGNi yeaptons 

; Rex v. Ouze Bank Comrs., 3 
A. & 4H. 544, 550, 30 BCLS 256 191 
Reprint 5213 Webster D. [quot Lin- 
coln v.. Field, 54 Ark. 471, 474, 16 SW 
288; Sheldon’ v. Steele, i14 Towa 616, 
620, 87 NW 6838; Lewis v. Hojer, 18 
NYS 534, 536; Austin v. Welch, 31 
Tex. Civ, “Al 5269753 0, N72 BSW rest: 
Hackney ‘v. Schow, 21 Tex. Civ. A. 
613, 615, 53 SW 713]. 

34. Hull v. Mallory, 56 Wis. 355, 
356, 14 NW 374. But see Reg. v. 
Justices Isle of Ely, 5 E. & B. 489, 
496, 85 ECL 489, 119 Reprint 563 
(where it was said it does not nec- 
essarily mean “instanter’’). 

35. iKeith -v.' National “Tel,” Co., 
[1894]"2, Ch. 147,.155. 

36. Webster Int. D. [quot Lewis 
v. Hojer, 16 NYS 534, 536]. 

37. Anderson v. Goff, 72 Cal. 65, 
73,,13 P 73, 1 AmSR 34 [cit 3 Chitty 
Gen. Pr. p 112]; Furber’ v- Cobb; 18 
Q. B. D. 494, 504 {eit Burrill L. D.1; 
Bouvier L. D. [quot Howell v. 
Howell, 66 Cal. 890, 391, 5 P 681; 
Moffat v. Dickson, 3 Colo. 313, 314; 
Freiberg vy. Brunswick-Balke-Col- 
lender Co., (Tex. A.) 16 SW 784, 785; 
Dickerman v. Northern Trust Co., 
M6 Us, Sx 181, 193.,>20 (SC&31 15 144e Ts 
ed. 423]. See Parker v. Middlesex 
Mut. Assur. Co., 179 Mass. 528, 530, 
61 NE 215 [quot Cook v. North Brit- 
ish, etc., Ins, Co., 188 Mass. 50, 51, 
66 NE 597]. 

ea, Hudson” Vv. e143 bee 
CoP Er eodk 279s sro like effect In 
re) Devilny 1) on. e Cas. mNO, woes dl ceed 
Ben. 335. 

39. Everson v. General Acc. F., 
etce., Assur. Corp., 202 Mass. 169, 
174, 88 NE 658 [quot Griffin v. Grif- 
fin, 222 Mass. 218, 219, 110 NE 296]; 
ae Bdson, 85 Vt. 366,\ 82 A 664, 

40. Spenceley v. Robinson, 3 B. & 
C. 658, 10 ECL 299, 107 Reprint 877; 
Reg. v. Price, 8 Moore PLseir 203. 213, 
14 Reprint 78; Hyde v. Watts, 12 M. 
& W. 254, 152 Reprint 1193; Nicholls 
Vv. Chambers, 4 Tyrw. 836, 837. 

41. In re Sillence, 7 Ch. D. 238, 
240; Kenney vy. Hutchinson, 6 M. & 
Ww. "134, 151 Reprint 353. See Hyde 
Vv. Watts, 12 M. & W. 254, 152 Re- 
print 1193. 

42. In re Sharick, 1 Alaska 398, 
401; Sheldon v. Steele, 114 Iowa 616, 
620, 87 NW 6838; Bouvier L. D. [quot 
Austin Vv. Welch, 31 “DexhiCivitae baer 
530, 72 SW 881; Hackney v. Schow, 
2 hes. uly: A, 613, 615, 53) SW 


CLs 
43. Hubbard v. Hennessey, 2 


Nebr. (Unoff.) 816, 90 NW _ 220; 
Northwestern College v. Shreck, 
a5 Nebr. (Unoff.) 484, 89 NW 


44. Cooper D. [quot Rex v. Fran- 

cis, | Cas.) t.. “Hardw.) 1i3) alanis 
Reprint 70; Thompson v. Gibson, 
8 M. & W. 281, 288, 151 Reprint 
1045]. 

45. Pennslyvania R. Co. v. Reich- 
ert, 58 Md. 261, 275 [quot Harlev v. 
Chicago Sanitary Dist., 107 Ill. A. 
546, 567]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ness of an office;*® presently;47 promptly ;48 with 
all convenient dispatch ;#® with all reasonable celer- 
ity ;°° with all reasonable diligence and dispatch;>* 
with all reasonable dispatch;°? with a reasonable 


dispatch ;°* with convenient speed 


46. Leavitt v. Mercer Co. 64 
Nebr. 31, 38, 89 NW 426; Snooks v. 
Smith, 7 M. & G. 528, 49 ECL 528, 
135 Reprint 212. To like effect Com. 
v. Thompson, 18 Pa. Co. 487, 489. 

47. Minshew [cit Rex v. Francis, 
Cas. t. Hardw. 113, 114, 95 Reprint 
70, and quot Thompson y. Gibson, 
8 M. & W. 281, 288, 151 Reprint 1045]. 

48. Haisten v. State, 5 Ala. A. 56, 
59 S 361, 362; Faivre v. Mandercheid, 
117 Iowa 724, 90 NW 76, 78. 

[a] “The term ‘forthwith,’ in 
statutes regulating official duties, 
has generally been construed as 
meaning that the duty is to-be per- 
formed promptly and ‘with all con- 
yenient dispatch,’ but this require- 
ment is always modified by the cir- 
cumstances and the nature of the 
duty to be _ performed.” Gunn v. 
Lauder, 10 N. D. 889, 393, 87 NW 

49. Haisten v. State, 5 Ala, A. 56, 
59°-S 361, 362. 

50. Moffat v. Dickson, 3 Colo. 313, 
314; Simmons v. National Live Stock 
ins; Cot, 187 Mich. 551, 153 NW 696, 
AnnCas1917D 42; Walker v. Detroit, 
138 Mich, 538, 101 NW 809, 810; Mc- 
Clain v. Warren, 14 Pa. Co. 397, 398; 
Burgess ‘v. Boetefour, 7 M. & G. 481, 
494, 49 ECL 481, 135 Reprint 193 
[quot Morton vy. Montreal Bank, 3 

Terr. L. 466, 468, 18 CanLTOccNotes 
/ 158]. See McLain v. Warren, 3 Pa. 
Dist. 585, 586; Austin v. Welch, 31 
Tex, Civ. A. °526; 530; 72 “SiW ) 8813 
Hackney v. Schow, 21 Tex. Civ. A. 
G13, “615,)'53._S W..1 13. 

51. Baker v. Smelser, 88 Tex. 26, 
34,929 SW 31%, 83) durAS 163 Leit 
Hackney v. Schow, 21 Tex. Civ. A. 
613,615, .53— Sw (131) Cwhere it is 
said that this term has been too 
often construed to require discus- 
sion); Austin v. Welch, 31 Tex. Civ. 
A. 526, 530, 72 SW 881. 

52. Star v. Mahan, 4 Dak. 2138, 30 
NW 169, 170; Simmons v. National 
Live Stock Ins. Co., 187 Mich. 551, 
153 NW 696, AnnCasi917D 42; Wal- 
ker v. Detroit, 138 Mich. 538, 101 NW 
809, 810; Bennett v. lLycoming 
' County Mut. Ins. Co., 67 N. Y. 274, 
277; Van Wyck v. Hardy, 20 HowPy 
(N. Y.) 222 [cit Anderson v. Goff, 
HOmCalwODs Nios lcs nl oy lana bu iS45] i 
FHudsonev., sill, 43 Di "F.C, Bo 273, 


279. 

53. Faivre v. Mandercheid, 117 
Iowa 724, 90 NW 76, 78. 

54. Blackiston v: Potts, 2 Miles 
(Pa.) 388, 389 [quot McLain v. War- 
ren, 3 Pa. Dist. 585, 586, 14 Pa. Co. 
397; 3981. 

55. Griffey v. New York Cent. Ins. 


Con LOO eN ys 
AmSR 202. 

56. Harnden v. Milwaukee Me- 
chanics’ Ins. Co., 164 Mass. 382, 384, 
41 NE 658, 49 AmSR 467. 

57. Routt v. Dils, 40 Colo. 50, 90 
P 67, 69; Scammon v. Germania Ins. 
Gos 101 Tit 621, 626; Provident TL. 
Ins. Co. v. Baum, 29 Ind. 236, 241; 
Konrad v. Union Casualty, etc., Co., 
49 La, Ann. 636, 639, 21 S721; Ed- 
wards v. Baltimore F. Ins. Co. 3 
Gill (Md.) 176; Rines v. German 
Ins. Co., 78 Minn. 46, 48, 80 NW 839; 
St: Louis Ins. Co. v.-Kyle, 11 Mo. 
278, 289, 49 AmD 74; Woodmen’s Acc, 
Assoc. v. Pratt, 62 Nebr. 673, 87 NW 
546, 549, 89 AmSR 777, 55 LRA 291; 
New York Cent. Ins. Co. v. National 
Protection Ins. Co., 20 Barb. (N. Y.) 
468, 475; Haas v. Swick, 30 NYS 
145, 146, 23 NYCivProc 397; Inman 
v. Western F. Ins. Co., 
(N. Y.) 452, 461; Cornell-v. Le Roy, 
9 Wend. (N. Y.) 168, 165; Edwards 
v. Lycoming County Mut. Ins. Co., 
75 Pa. 378, 380; West Branch Ins. Co. 
v. Helfenstein, 40 Pa. 289, 298, 80 
AmD 573; Munz v. Standard L., etc., 


417, 421, 3 NE 309, 53 


12 Wend. 


FORTHWITH 


and diligence ;>4 


Ins, Co., 26 Utah 69, 73, 72 P 182, 99 
AmSR 830, 62 LRA 485 [quot 2 May 
Ins. § 462]; Donahue y. Windsor 
County Mut. F. Ins. Co., 56 Vt. 374, 
380. To like effect Everson v. Gen- 
eral Acc. F., etc., Assur. Corp., Ltd., 
202 Mass, 169, 88 NE 658, 660. 

58. In re Sharick, I Alaska 398, 
401; Scammon vy. Germania Ins. Co., 
101 Tll. 621, 626; Peoria M. & F. 
ims. Covev, -luewis, 18) 111.553, (561; 
Hartford Railway Pass. Assur. Co. 
v. Burwell, 44 Ind. 460, 464; Farm- 
ers’ Mercantile Co. v. Farmers’ Ins. 
Co, 161 Iowa 5, 141 NW 447, 458; 
Lucas v. Western Union Tel. Co., 131 
lowa 669, 109 NW 191, 198, 6 LRANS 
1016; Faivre v. Mandercheid, 117 
Iowa 724, 90 NW 76, 78; Pénnypack- 
er v. Capital Ins. Co., 80 Iowa 56, 
64, 45 NW 408, 20 AmSR 395, 8 LRA 
236; Burchett v. Casady, 18 Iowa 
342, 344 [cit Tomlinson v. Litze, 82 
Iowa 32, 33, 47 NW 1015, 31 AmSR 
458]; Capitol Ins. Co. v. Wallace, 50 
Kan. 458, 454, 31 P 1070; Phoenix 
Ins. Co. v. Coomes, 20 SW 900, 14 
Kyl 603, 604; Pennsylvania R. Co. v. 
Reichert, 58 Md. 261, 275; Sorenson 
v. Swensen, 55 Minn. 58, 60, 56 NW 
350, 48 AmSR 472; Solomon v. Con- 
tinental whines: vo. 160 Ne LY, 090, 
600, 55 NE 279, 738 AmSR 707, 46 
LRA 682; Bennett v. Lycoming 
County Mut. Ins. Co., 67 N. Y. 274, 
277; Nimmo v. Harway, 23 Misc. 126, 
127, 50 NYS 686; Haas v. Swick, 30 
NYS £45,( 146,028 “NYCivProc 397; 
Whitehurst v. North Carolina Mut. 
Ins, Co., 52 N. (C. 433,, 436,-738. AmD 
246; Sluga v. Walker, 9 N. D. 108, 
81 NW 282, 283; Eureka F. & M. Ins. 
Co, vy. Baldwin, 17> Oh.” Cir. Ct, 143, 
144, 9 Oh. Cir. Dec. 118; Kirk v. Ohio 
Valley Ins. Co., 8 Oh. Déc. (Reprint) 
182, 6 CincLBul 200; McLain v. War- 
ren, 3) Pa Dist. 585, 586, 14 Pa. Co: 
397, 398; Fischer v. Ambler, 1 Philip- 
pine 508, 510, 512; Woods v. Sheldon, 
9 S. D. 392, 400, 69 NW 602; Austin 
Vauvieleh, 3d Dex, Cly.--As 526,530; 
72 SW 881 [quot Webster D.]; Hack- 
ney v. Schow, 21 Tex. Civ. A. 6138, 
615, 53 SW 713 [quot Bouvier L. D.]; 
Donahue v. Windsor County Mut. F. 
Ins. Co., 56 Vt. 374, 380; Tennant v. 
Bell, 9 Q. B. 684, 690, 58 ECL 684, 115 
Reprint 1437; Furber v. Cobb, 18 Q. 
Beep 404. 04 Clit] burrillo tc. Deo 
Chitty Gen. Pr. p 112]; Doe v. Sut- 
ton, 9 C. & P. 706, 38 ECL 409 [quot 
Moffat v. Dickson, 3 Colo. 313, 314]; 
Maxwell v. Scarfe, 18 Ont. 529, 531; 
Morton vy. Montreal Bank, 3 Terr. L. 
466, 468. See Cook v. North British, 
ete., Ins. Co., 181 Mass. 101, 105, 62 
NE 1049, 1051. 

[a] It “does not mean instan- 
taneouly.”—Lucas v. Western Union 
Tel. Co., 131 Iowa 669, 109 NW 191, 
193, 6 LRANS 1016; Cohen v. Sil- 
verman, 4 App. Div. 503, 40 NYS &, 
10 


[b] “The term .. . ‘forthwith’ 
or any similar term when used in a 
contract for the purchase of goods, 
to designate the time when the 
goods are to be shipped has a mors 
restricted meaning than the term 
reasonable time. We do not think 
it should be held to mean a time 
simultaneous with the execution of 
the contract, for that would often 
be impossible; but it does mean, in 
the absence of anything to qualify 
it, that all reasonable haste consist- 


ent with fair business activity 
should be used in filling the order 
and making the shipment.” Bowser 


v. Atkinson, 161 Mo. A. 450, 456, 1438 
SW 75. 

[c] “What is ‘reasonable time’ is) 
generally a mixed question of. law 
and fact, (1) not only where the 
evidence is conflicting, but even in 
some cases where the facts are not 
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with diligence;°> with due and reasonable dili- 
gence;°® with due diligence;>? within a reasonable 
time;°> within such convenient time as is reason- 
ably requisite;°® without delay ;°° without delay or 


disputed; and the matter should be 
decided by the jury upon proper in- 
structions on the particular ecircum- 
stances of each case.” Claus-Shear 
Co. v. E. Lee Hardware Elouse, i40 
N. C. 552, 554, 53 SE 433, 6 AnnCas 
243. To like effect Pennsylvania R. 
Co. v. Reichert, 58 Md. 261; Edwards 
v. Baltimore F. Ins. Co., 3 Gill (Ma.) 
176; Donahue v. Windsor County 
Mut...) Ins: Co5 56, Viti 8745 f'Ten- 
nant v. Bell, 9 Q. B. 684, 58 ECL 684, 
115 Reprint 1437; Spenceley v. Rob- 
inson, 3 B. & C. 658, 10 ECL 299, 
107 Reprint 877; Doe v. Sutton, 9 C. 
& P. 706, 38 ECL 409. (2) “The 
time ... may be so short or so long 
that the court will declare it to be 
reasonable or unreasonable as a mat- 
ter of law. Whether the question of 
reasonable time is one of fact or 
law must ‘from the very nature of 
things’ depend upon the _ circum- 
stances of each particular case, as 
business affairs are so kaleidoscopic 
in their nature that it is seldom, if 
ever, that any two transactions are 
exactly alike. If, from the admitted 
facts, the court can draw the con- 
clusion as to whether the time is 
reasonable or unreasonable by apply- 
ing to them a legal principle or a 
rule of law, then the question is one 
of law. But if different inferences 
may be drawn, or the circumstances 
are numerous and complicated, and 
such that a definite legal rule can- 
not be applied to them, then the mat- 
ter should be submitted to the jury. 
It is only when the facts are undis- 
puted and different inferences can- 
not be reasonably drawn from them, 
that the question ever becomes one 
of law.’ Claus-Shear Co. v. HE. Lee 
Hardware House, 140 N. C. 552, 555, 
53 SE 433, 6 AnnCas 243. See Van 
Wyck v. Hardy, 39 HowPr (N. Y.) 
392, 399 [quot Tousley v. Mowers, 14 
Misc, 125, 216, 35 NYS 855] (“When 
used in a rule of court it has been 
held to mean within twenty-four 
hours after the time when the act 
required is directed to be done, no 
such construction has been given to 
the term when used in a statute. 
Webster, among other definitions de- 
fines it to mean ‘without delay.’ 
That is a reasonable meaning, and 
so understood it must be left to the 
decision of the court that is to pass 
on the question, to determine, under 
the circumstances of each, case 
whether the order in that respect 
has been complied with’’). (3) Rea- 
sonable time defined generally see 
Reasonable Time [83 Cyc 1567]. 

59. McLure v. Colclough, 17 Ala. 
89, 100; Moffat v. Dickson, 3 Colo. 
313, 314 [quot Pybus v. Mitford, 2 
Lev. 75, 77, 83 Reprint 456]; Mar- 
tin v. Pifer, 96 Ind. 245, 248; State 
v. Clevenger, 20 Mo. A. 626, 627; 
Howell VewGaadis, ool “Neideuue sober 
Pybus v. Mitford, 2 Lev. 75, 77, 83 
Reprint 456 [quot Rex v. Francis, 
Cas. t. Hardw. 113, 114, 95 Reprint 
70; Thompson v. Gigson, 8 M. & W. 
281, 288, 151 Reprint 1045]; Me- 
Laren v. Fisken, 28 Grant Ch. (U. 
C.) 352, 3538. See also Richardson v. 
End, 43 Wis. 316. 

60. Webster D. [quot Sheldon v. 
Steele, 114 Iowa 616, 620, 87 NW 
683; Lewis v. Hojer, 16 NYS 534, 
536]; Worcester D. [quot Lincoln v. 
Field, 54 Ark. 471, 474, 16 SW 288]; 
Haisten v. State, 5 Ala. A. 56, 59 S 
361, 362; In re Sharick, 1 Alaska 398, 
401; Bottle Min., etc., Co. v. Kern, 9 
Cal. A, 527, 99 P 994; Whittemore v. 
Smith, 5@ Conn. 376, 379; Burkett v. 
Clark, 46 Nebr. 466, 474, 64 NW 1113; 
Chadron Loan, etc., Assoc. v. O’Linn, 
2 Nebr. (Unoff.) 246, 95 NW 358; 
Van Wyck v. Hardy, 39 HowPr (N. 
Y.) 392, 399 [quot Tousley v. Mow- 
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without the loss of time;*! without inexcusable de- 
lay ;®* without unnecessary delay;°* without unrea- 
sonable delay;°* without unreasonable or unneces- 
sary .delay;°° without unnecessary procrastination 
and delay;°° with reasonable and proper Sree ee. 
with reasonable diligence;** with the least possi 

In practice, moreover, 
frequently used as meaning ‘within twenty-four 


ble delay.® 


hours.’?7° 
Phrases: ‘‘Forthwith as soon 
‘‘forthwith  certify,’’ 7 


‘“‘forthwith discharge,’’ 


able forthwith out of the property 


ers, 14 Misc. 125, 126, 35 NYS 855]; 
Austin v. Welch, 31 Tex. Civ. A. 526, 
530, 72 SW 881; Hackney v. Schow, 
DAD ex. Civic, Ag lGi3) 61 5.5 Do 19 Wa tl les 

6I.. (Staunton Vv. Wood, 16. Q. 8B. 
638, 6425 71 HCI, 638) 117 Reprint 
1025; Roberts v. Brett, 11 H. L. Cas. 
337, 355, 11 Reprint 1363. 

62. Burlington State Bank v. 
Marlin Nat. Bank, (Tex. Civ. A.) 166 
Sw 499, 500. 


63. Central City Ins. Co. v. Oates, 
86 Ala. 558, 567, 6 S 83, 11, AmSR 67, 
[a] “The term ‘forthwith’ is an 


‘imperative term (1) and certainly 
admits of no unnecessary delay.’ ” 
Hackney v. Schow, 21 Tex. Civ. A. 
613, 615, 53 SW 713 [quot Austin v. 
Welch, 31 Tex. Civ. A. 526, 530, 72 
SW 328]. (2) But courts have con- 
sidered that it contemplated reason- 
able delay. McCall v. Merchants’ 
insaiCo.,..oo la. Ann. 142°" 144" 


64. Tweedie Trading Co. v. Pitch 
Pine Lumber Co., 156 Fed. 88, 89; 
Scammon y. Germania Ins. Co., 101 


Tll, 621, 626; Haas v. Swick, 30 NYS 
145, 146, 23 ’NYCivProc Boia Lor like 
effect Reg. v. Justices of Worcester, 
Te ABYOn A Lek Ce KE EOE 

65. Routt v. Dils, 40 Colo. 50, 90 
P 67, 69;- Konrad v. Union Casualty, 
etc., Co., 49 La. Ann, 686, 639, 21 S 
T21; Rines v. German Ins. Con si 
Minn. 46, 48, 80 NW 839; Inland Ins., 
etc., Co. v. Stauffer, 33 Pa, 397, 400; 
Munz v. Standard Big etc., Ins. Co. 
26. Utah 69, 73, 99 AmSR 830, 62 
LRA 485 [quot 2 May Ins. § 462]. 
To like effect St. Louis Ins. Co. v. 
Kyle, 11 Mo. 278, 289, 49 AmD 74. 

66. Provident L. Ins., etc., Co. v. 
Baum, 29 Ind. 236, 241; Edwards v. 
Baltimore F. Ins. Co., 3 Gill, (Md.) 
176, 187, 188. 

67. Walker v. Detroit, 138 Mich. 
538, 101 NW 809, 810 [quot Simmons 
v. National Live Stock Ins. Co., 187 


Mich. 551, 153 NW 696, 699, AnnCas 
1917D 42]. 
68. Central City Ins. Co. v. Oates, 


86 Ala? 558, 567,.6 S 83, 11 AmSR 
67; Insurance Co. of North America 
Vv. Brim, 111° Ind? 281, 2386, 12 NE 

315 [cit Germania F. Ins. Co. v. 
Deckard, 3 Ind. A. 361, 28 NE 868, 
869]; Bennett v. Lycoming County 
MVititelies | COn mon Nwe Ve race ale [Cle 
Sweet v. Marvin, 2 App. Div. 1, 3, 
87 NYS 442]. 


69. Maxwell v. Scarfe, 18 Ont. 
529, 531. 

70. Dickerman vy. Northern Trust 
Cone (67 U.S. W815 198) LOR SCE sins 


44 ZT. ed. 423; Empire Min. Co.’v. 
Savannah Propeller Tow [Boat Co., 
108 Fed. 900, 905; Anderson v. Goff, 


fizeGale65, Ws, hove (3s). eAImetnoa. 
Moffatt v. Dickson, 3 Colo. 313; 
State v. Clevenger, 20 Mo. A. 626, 


627; Van Wyck v. Hardy, 39 HowPr 
392, 399 [quot Tousley v. Mowers, i4 
Misc. 125, 126, 35 NYS 855]; Champ- 
jin v. Champlin, 2 Edw. 328, 329; 
Morton v. Montreal Bank, 3 Terr. 
L. 466, 468, 18 CanLTOccNotes 158. 
See also Abbott L. D.; Bouvier L. D.; 


‘‘forthwith declare,’’ 7% 
“‘forthwith 
“<forthwith make out,’’ 7° ‘‘forthwith prosecute,’’ 77 
‘forthwith to assure,’’7®§ ‘‘forthwith transfer,’’ 7 
‘Center forthwith,’’ ®° ‘‘notice forthwith,’’ *! ‘‘pay- 


Wharton L. Lex. 


FORTHWITH—FORTUITOUS 


HOMINIS.*? 


. FORTIOR ET 


this word is 


as may be,’’ 7 
FORTNIGHT. 


ay OD TS 
give, 


in a fortnight.®° 


transferred.’’ 82 


71. Adams v. 
(Mass.) 156, 157. 
72. Chaplin v. Levy, 9 Exch. 
675, 156 Reprint 288; Heden v. 
lantic Royal Mail Steam Nav. 
20B, &el. 6116105 HCH 67, L274 


by Cush. 
673, 
At- 
Co; 
Re- 


Foster, - 


print 251. 

73. Reg. v. Wigan, 54 L. J. Q. B. 
338, 339. 

74. Lowe v. Fox, 15 Q. B. D. 667, 


675 [app 12 App. Cas. 206]. 

75. Spenceley v. Robinson, 3 B. & 
C. 658, 662, 10 ECL 299, 107 Reprint 
STs EES Dap LiOWS, 15) wl) seowlue etioltsn lose 

76. Reg. v. Robinson, 12 Ay. & 
672, 673, 40 HCL 335, 113- Reprint 
Siege Hancock v.. Somes, 1 E. & HE. 
795, 102 ECL 795, 120 Reprint 1108. 

77. Barnforth v. Raddin, 14 Allen 
(Mass.) 66, 67. 

78. Kenney v. Hutchinson, 6 M. 
& W. 134, 151 Reprint 353. 

102 Wash. 
(a statute, 


79. State v. French, 
Zoe dni ne Lali Oyeetalay 7 

providing that, upon filing a motion 
and affidavit of prejudice against a 
judge, he shall “forthwith” transfer 
the action, should not be interpreted 
literally; and where there is only 
one judge, and a motion for change 
of judge requires an investigation, 
the judge may continue the hearing). 

80. Knox vy. Nicoli, 97 Iowa 687, 
66 NW 876; Sorenson vy. Swenson, 55 
Minn. 58, 56 NW 350, 438 AmSR 472; 
Sluga v. Walker, 9 N. D. 108, 81 NW 
282; Hull v. Mallory, 56 Wis. 355, 
14 NW 374, 

[a] Entry of judgment “forth- 
with.”—‘“The cases differ to some 
extent, however, as to what amounts 
to a compliance with a statute which 
requires the entry of judgment at 
once, or forthwith, or immediately 
upon the return of a verdict. Wis- 
consin holds to a literal construc- 
tion. Her statute requires the jus- 
tice to render and enter judgment 
‘forthwith’ upon the receipt of the 
verdict. In Hull v. Mallory, 56 Wis. 
355, 14-NW 374, that. court “said: 
"The worth “forthwith,” in this 
statute, has been construed, in the 
most emphatic manner, to mean in- 
stanter, by this court, in several 
cases, and it is no longer an open 
question.’ The Iowa statute also re- 
quires the judgment on a verdict to 
be entered ‘forthwith.’ The Supreme 
Court of that state, in Knox v. 
Nicoli, 97 Iowa 687, 66 NW 876, held 
tkat: ‘The. provisions of the statute 
that the judgment shall be entered 
“forthwith” must be reasonably con- 
strued. A judgment upon a verdict 
entered at 9 o’clock at night may 
properly be entered the next morn- 
ing’ We think the construction of 
the Iowa court more nearly repre- 
sents the purpose the legislature had 
in view in framing the statute in 
question, than the literal interpre- 
tation of the Wisconsin court. ‘This, 
also, is the view of the Supreme 
Court of Minnesota. That court, in 
Sorenson v. Swenson, 55 Minn. 58, 
56 NW 350, 48 AmSR 472, said: ‘The 
word “forthwith,” in such statute, / 


FORTIOR EST CUSTODIA LEGIS 


_ FORTUITOUS. 
or taking place without-any cause;®? occurring by 


QUAM 


FORTIOR ET AQUIOR EST DISPOSITIO 
LEGIS QUAM HOMINIS.** 


POTENTIOR EST DISPOSITIO 


LEGIS QUAM HOMINIS.*° 
FORTIUS CONTRA PROFERENTEM. A phrase 
of the maxim ‘‘ Verba chartarum fortius aceipiun- 


tur contra proferentem. 
FORTIUS SUNT’ FORIS ARMA, NISI EST 


CONSILIUM DOMI.** 


9) 86 


The space of fourteen days.$$ 


FORTNIGHTLY. Occurring or appearing once 


Accidental;®° casual;°t coming 


means within a reasonable time. We 
think the ends of justice will be 
better subserved by a literal and 
equitable construction of the law and 
practice relating to Justice Courts, 
than by the adoption of a harsh ard 
unbending rule of strict construc- 
tion. ‘‘We therefore hold that the 
word ‘forthwith,’ in the sections 
of our statutes quoted, means, as 
there used, that the judgment must 
be rendered within a reasonable time 
after the return of the _ verdict. 
What constitutes such reasonable 
time will depend upon the- circum- 
stances surrounding each particular 
case. There should be no unreason- 
able delay.’ This interpretation is 
supported by the weight of author- 
ity.” Sluga v. Walker, 9 N. D. 108, 
109, 81 NW 282. See Judgments [23 
Cyc 839]; Justices of the Peace [24 
Cye 603]. 

81. New York Fidelity, ete., Co. 
v. Western Bank, (Ky.) 94 SW 3, 5. 


82. Babcock’s Est. 37 Misc. 445, 
75 NYS 926, 928. 
83. A maxim meaning “The cus- 


tody of the law is stronger than that 
of man.’ Peloubet Leg. Max. [cit 2 


Rolle p 325]. 

84 A maxim meaning “The dis- 
position of the law is stronger and 
more equal than that of man.” 
Peloubet Leg. Max. [cit Coke Litt. 
p 234a]. 

85. A maxim meaning “The dis- 


position of the law is stronger and 
more powerful than that of man.’ 
Bouvier L. D. [cit Broom Leg. Max. 
697; Coke Litt. p 234]. 

[a] Applied in: Mandlebaum vy. 
McDonell, 29 Mich. 78, 91. See aiso 
State v. Homey, 44 Wis. 615, 618. 

86. See Verba Chartarum Fortius 
Accipiuntur Contra Proferentem [40 
Cye 185]. 

fa] Applied in: Fullerton v. 
Chatham Nat. Bank, 40 NYS 874, 
877; Matter cf Churchman, 17 Phila. 
(Pa.) 118, 120; Shedden vy. Patrick, 1 
Macq. 535, 616, 28 EngL&Eq 56. 

87. maxim meaning “The 
strongest arms in the field are weak, 
if there is not wisdom in the coun- 
cil at home.” Morgan Leg. Max. 

88. Webster Int. D. See Thomas 
v. Lambert, 3 A. & E. 61, 30 ECL 50, 
111 Reprint 335 (where a work was 
to be done within a fortnight before 
a given day, the contract should be 
construed to require the completion 
of the work within the fourteen 
days prior to the day stated). 

[a] “Fortnight’s notice.’”—Labou- 
cute v. Wharncliffe, 13 Ch. D. 346. 


89. Webster Int. D. See also The 
Melrose Abbey, 14 T. L. R. 202. 
90. Standard D.' [quot Zappala v. 


Industrial Ins. 
314, 316, 144 P 
91. Standard 
Industrial Ins. 
314, 316, 144 P 
92. Standard 
Industrial Ins. 
314, 316, 144 P 


Commn., 82 Wash. 
54, LRA1916A 295]. 
D. [quot Zappala v 
Commn., 82 Wash. 
d4, LRA1I916A 295]. 
D. [quot Zappala v. 
Commn., 82 Wash. 
54, LRA1916A > 295}. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


chance as opposed to design.%? 
Fortuitous cause. 
eause.°* 


Fortuitous collision.% 


possible to resist.® 


FORTUNAM FACIUNT JUDICEM. Literally 
‘They make fortune the judge.’’ 4 

FORTUNAM FACIUNT JUDICEM ERRANT.® 

FORTUNE. Destiny; fate; that which is to be- 
Also, estate; possession.? 
FORTY. Forty units or objects; the sum of 


fall one.® 


four tens.§ 


In connection with lands a term sometimes used 
to designate either the north or the south half of 


A contingent or accidental 


In French marine insur- 
ance, a running foul (abordage fortuit) of ships, 
which is a peril insured against.°° 

Fortuitous event.°’ <A strong term,?’ used by law- 
yers for its positive strength,®® and selected when 
one wishes to express all of ‘‘accident’’ and more. 
In the civil law, an event which happens by a 
cause which we cannot resist;? one which is unfore- 
seen and caused by ‘superior force, which it is im- 


FORTUITOUS—FORWARD 
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FORTY-DAYS-COURT. The court of attach- 


ments in the forests.!° 


FORUM." A court of justice or judicial tribunal, . 


a place of jurisdiction; a place of litigation;!? a 
place where a remedy is sought.1% 

In Roman law. 
paved court, in the city of Rome, where such 
public business was transacted as the assemblies 
of the people and the judicial trial of causes, 
and where also elections, markets, and the public 
exchange were held.14 7 


FOR VALUE RECEIVED.” 


The market place, or public 


FORWARD. [§1] A. As an Adjective. In 
the fore part.1® 
[§ 2] B. As a Verb?7—1. In General. To 


a half of a quarter section of land.® 


93. Standard D. [quot Zappala v.;ises by any fortuitous event, they 


Industrial Ins. Commn., 82 Wash. 
314, 316, 144 P 54, LRA1916A 295]. 
94 Standard D. [quot Zappala v. 
Industrial Ins. Commn., 82 Wash. 
314, 316, 144 P 54, LRA1916A 295]. 
See Casus Fortuitus 11°C. J. p 31. 
95. See generally -Collision § 1; 
.~Marine Insurance [26 Cyc 538]. 

96. Peters v. Warren Ins. Co., 14 
Ret CUMS) MOO m2 LO, Fed ars 
(where the court said that in our 
policies such a risk “falls only un- 
der the more general head of ‘perils 
of the sea’’’). 

97. See also Accident 1 © J. 
Dios Act JOrsGod, lt Cees. p12); 
Casualty LCS. p22959 Casus  HMor- 
tuituss lly Clscap-3 Ls 

“Force majeure” synonymous see 
Force Majeure ante p 795. 


98. Stertz Ve Industrial Ins. 
Commn., 91 Wash. 588, 158 P 256, 
259, AnnCas1918B 354. 

99. Stertz Vv. Industrial Ins. 
Commn., 91 Wash. 588, 158 P 256, 
259 


1. Stertz v. Industrial Ins. Commn., 
91 Wash. 588, 158 P 256, 259, Ann 
Cas1918B 354. 

2. Lehman v. Morgan’s Louisiana, 
etc., R., etc., Co., 115 La. 1, 38 S 873, 
874,112 AmSR 259, 70 LRA 562, 5 Ann 
Cas 818. See Cook, etce., Contracting 
Co. v. Denis, 124 La. 161, 49 S 1014, 
1015; La. Rev. Civ. Code art 3556 
[quot Eugster v. West, 35 La. Ann. 
119, 120, 48 AmR 232]. See also 
Viterbo v. Friedlander, 120 U. S. 707, 
727, 7 SCt 962, 30 L. ed. 776 (where 
the term is given as one of the defi- 
nitions of a “cas fortuit’”). 

[a] “Irresistible force” distin- 
guished.—“‘There is a difference be- 
tween a fortuitous event, or inev- 
itable accident, or irresistible force. 
By the former, commonly called the 
‘act of God,’ is meant any accident 
produced by physical causes which 
are irresistible; such as a loss by 
lightning or storms, by the perils 
of the seas, by inundations and 
earthquakes, or by sudden death or 
illness. By the latter is meant such 
an interposition of human agency 
as is from its nature and power, 
absolutely uncontrollable.” Black L. 
D. [quot Stertz v. Industrial Ins. 
Commn., 91 Wash. 588, 
256, 259, AnnCas1918B 354]. 

3. Civ, Co@e art 17 par 24 [quot 
Nordheimer v. Alexander, 19 Can. 
S.,C. 248, 263; Joint v. Webster, 15 
Que. Super. 220, 223]. See also Tay- 
lor v. Syme, 17 App. Div. 517, 45 
NYS 707, 709 (“fortuitous event,” 
within the meaning of a lease pro- 
viding that, if lessees shall be de- 
prived of the use of the leased prem- 


594, 158 P| 


shall be allowed a reduction or dimi- 
nution of rent, does not include the 
failure of the lessees, and the seiz- 
ure of their property by creditors). 

[a] “The sustaining of an injury 
while using extreme muscular effort 
in pushing a heavily loaded truck 
is as much within the meaning of 
a fortuitous event as though the 
injury were the result of a fall or 
the breaking of the truck.” Zappala 
v. Industrial Ins. Commn., 82 Wash. 
314, 316, 144 P 54, LRA1916A 295 
(within the meaning of the Work- 
men’s Compensation Act). 

[b] The term may include (1) 
great floods (Sheldon v. Sherman, 
42 Barb. 368, 369 [aff 42 N. Y. 484, 
1 AmR 569]); (2) and may be ap- 
plied to the formation of ice from 
extreme and unusual cold, which 
prevents the unloading of a vessel 


tk v. Woodruff, 19 Fed. 136, 
138). 

A: VBlacks ln wi, feit= Coke, Litt 
p 167]. 

[a] “Spoken of the process of 


making partition among coparceners 
by drawing lots for the several pur- 


parts.” Black L. D. 
5. A maxim meaning “They err 
who make fortune a judge.” Morgan 


Leg. Max. [cit Coke Litt. p 167]. 

6. Webster Int. D. 

[a] “fhe words ‘undertakes to 
tell fortunes,’ equally with the words 
‘pretending or professing to, tell for- 
tunes,’ imports that deception is 
practised by doing so, and that the 
the person undertaking to:tell for- 
tunes represents that he has the 
power to do so with the intention 
that such representation should be 
believed.” Rex v. Marcott, 4 CanCr 
Cas 437, 448. See also Monck v. Hil- 
ton, 2 By ID RPZ68, 0 208, 

Fortune telling as: 


Disorderly conduct see Disorderly 
Conduct § 12. 

Vagrancy see Vagrancy [39 Cyc 
1110]. 


7, Century D. See also Maitland 
vy, ‘Adair; 3° Ves. Jr. 2381,°232; 30 Re- 
print 984 (where the term was held 
to have the meaning of ‘‘money leg- 
acies’’). 

8. Webster Int. D. 

9. Lente v. Clarke 
bys, ab SiS alZtOe 

10. Bouvier L. D. 

“Courts of attachments” defined 
see Courts of Attachments 15 C. J. 
p 686. 

11. See also Conflict of Laws 12 
Cc. J. p 427; Contracts §§ 19-42. 

12. Black L. D. [cit Vose v. Phil- 
brook, 28 F. Cas, No. 17,010, 3 Story 
835, 347]. 


22 Fla. 515, 


carry;1® to send forward;?® to send toward place 
of destination;° to transmit;?! to transport.”? 

[§ 3] 2. Phrases: 
ward the property to the place of destination 
named,’’ 24 ‘‘forward to San Francisco and deliver 
to address,’’ 7° ‘‘will forward bank-notes;’’ 2° also, 
‘‘forwarded by defendant,’’ 27 ‘‘forwarded the note 


‘‘Worward a deed,’’ 28 ‘‘for- 


13. Black L. D. [cit Vose v. Phil- 
brook, 28 F. Cas. No. 1,710, 3 Story 
335, 347]. See also De Lovio v, 
Boit, 7 F. Cas. No. 3,776, 2 Gall. 398, 
440; Somerville v.. Somerville, 5 Ves. 
Jr. 750, 760, 31 Reprint 839, 9 ERC 
(a0 Rexty. Bly, “Wee Bic 82h 
Reprint 39. L 

[a] Forum ad alium examen.— 
ne ee ve Wrieht, 35 Hun CN. VY.) 
444, é 


14.) Black. jae ‘D: 

15. See For ante p 793 note 738. 
16. Webster Int. D. 

[a] “In the forward part of the 


vessel.’—The Philadelphian, 
Pietra. 

17. Duty to forward: 
eee on first carrier see Carriers 


[1900] 


Telegraph and telephone messages 
see Telegraphs and Telephones [37 
Cyc 1684]. 

18. St. Louis, ete., R. Co. v. Piper, 
13 Kan. 505, 511; Davis v. Jackson- 
ville Southeastern Line, 126 Mo. 69, 
80, 28 SW 965. See Fatman v. Cin- 
cinnati, etc., R. Co., 13 Oh. Dee. (Re- 
print) 152, 2 Disn, 248, 250 (in a 
contract for the shipping of freight 
with a common carrier, the carrier 
agreeing “to forward” the freight 
from the point of shipment to des- 
tination, the term signifies to carry 
forward rather than to deliver to 
others for carriage). 

[a] “Procure” not synonymous.— 
Reg. v. San Tana, 9 Hawaii 106, 109. 

[b] “Solicit”? not synonymous.— 
be Voy san Mana,” 9 ‘Hawaii 06: 

19. Katcher v. American Express 
Conn: J)" 109) APV41 F742." Toi ike 
effect Copeland v. Union Nursery Co., 
187 Ala. 148, 151, 65 S 834; Reg. v. 
San Tana, 9 Hawaii 106, 109. 

20. Katcher v. American Express 
Coy vENe I.) “LOO AS 4 e742" Century, 
D. [quot Reg. v. San Tana, 9 Hawaii 
UOG I lOSis 

21. Katcher v. American Express 
Co.,” CN... J.) 109 “AL 741,,°742-"Gentury: 
D. [quot Reg. v. San Tana, 9 Hawaii 
106, 109]. ’ 

» st. Louis, etc., R. Co. v. Piper, 

13 Kan. 505, 511;-Davis v.. Jackson- 

ville Southwestern Line, 126 Mo. 69, 

80, 28 SW 965. 

23. Dalgleish v. Conboy, 26 U. C. 
Gs Piv254,. 

24. Colfax Mountain Fruit Co. v. 


Southern Pac. Co., 118 Cal. 648, 650, 
BOM 715, LOR IiEVAy (8: 
25. Hooper v. Wells, 27 Cal. 11, 


28, 85. AmD 211. 
26. Reed v. U. S. Express Co., 48 
N. Y. 462, 469, 8 AmR 561. : 
27. St. Louis; ete, R. Co. v. Piper, 
13 Kan. 505, 511; Davis v. Jackson- 
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to you for collection,’’ 28 ‘‘to be forwarded.’’ 2° 
In a forward di- 


{§ 4] C. As an. Adverb.*° 
rection.*! 
FORWARDER.*? 


wards goods,- taking on himself 


transportation, for which he receives a compensa- 
tion from the owners, but who has no concern in 
the vessels or wagons by which they are transported, 
and no interest in the freight;*> a forwarding mer- 


chant.®® 


FORWARDING CARRIER. A term applied to 
a carrier who transports goods to the delivering car- 


rem." 


FORWARDING MERCHANTS. 


sons who usually combine in their business the 
double character of warehousemen and agents, for 


One who forwards or sends 
forward;** a person who for a compensation takes 
charge of goods intrusted or directed to him, and 
forwards them, that is, puts them on their way to 
their place of destination by the ordinary and usual 
means of conveyance, or according to the instruc- 
tion he receives;** a person who receives and for- 


FORWARD—FOUND 


destination.?® 


FOSADO. 


paign.*! 
FOSATORIA. 

the expense of 
FOSSILS. 

come penetrated 


strict sense, the 

quarried.*® 
rOUL.A” 
FOUND.*® 


A class of per- 
With, eo Dulleeoe 
Phrases: 


a compensation, to ship and forward goods to their 


ville Southwestern Line, 126 Mo. 69, 
80, 28 SW 965. 

28. Buell v. Chapin, 99 Mass. 594, 
97 AmD 58. 

29. Blossom .v. Griffin, 13 N. Y. 
569, 574, 67 AmD 75. 

30. “Backwards and forwards’ 
see Backward 6 C. J. p 879. 

31. Webster Int. D. : 

{a] “Moved forward.’—‘In ordi- 
nary speed, if A says B ‘moved for- 
ward,’ there is a fair implication, 
at least, that A means that B was 
in a condition of repose when the 
movement began.’ Flaherty v. St. 
Louis Transit Co., 207 Mo. 318, 335, 
106 SW 15 [quot Peterson v. Metro- 
politan St. R. Co., 211 Mo. 498, 111 
SW 37, 42]. 

32. Forwarder: 5 
Duty and liability of first carrier as 

see Carrier § 885. 

Status of as carrier see Carrier § 27. 

33. Century D. [quot Detweiler 
vy. Adams Express Co., 25 Pa. Dist. 
508, 504]. 

34. Place v. Union Express Co., 
2 Hilt. (N. Y¥.) 19, 25 [quot Det- 
weiler v. Adams Express Co., 25 Pa. 
Dist. 503, 504, 505]. See also Brown 
v. Denison, 2 Wend. (N. Y.) 593; 
Ackley v. Kellogg, 8 Cow. (N. Y.) 
223; Platt v. Hibbard, 7 Cow. (N. 
Y.) 497, 499. : 

[a] “The name is applied strictly 
to one who undertakes to sce the 
goods of another put in the way of 
transportation without himself in- 
curring the liability of a carrier to 
deliver them.’ Century D. [quot In 
re Emerson, 199 Fed. 95, 98, 117 CCA 
635]. 

[b] Who is not a forwarder.—(1) 
A consignee shipping goods. Cen- 
tury D. [quot In re Emerson, 199 
Fed. 95, 98, 117 CCA 6385]. (2) A car- 
rier engaged in transporting them. 
Century D. [quot In re Emerson, 199 
Fed. 95, 98, 117 CCA 635]. 

{c] “Carrier’’ distinguished.— 
“His [a forwarder’s] compensation 
is limited to his care and trouble, 
and the charges paid by him, in re- 
ceiving, keeping and duly forward- 
ing; and, when he has placed the 
goods in the course of transit by the 
proper conveyance, his duty is at 
an end. His occupation is further 
distinguished from that of the car- 
rier by the circumstance that he 
has no interest in, and receives no 
part of, the compensation that is 
paid for the carriage and due de- 
livery of the goods.’”’ Place v. Union 
fixpress, Co.) 2 Hilt.) GNo TY.) 19. 25 
[quot Detweiler v. Adams Express 
Co., 25 Pa. Dist. 503, 505]. See also 
Carriers § 27. 


35. Schloss v. Wood, 11 Colo. 287, ; 
290, 291, 17 P 910 [quot Bouvier L. 
ne ans eit Hutchinson Carriers | 

47]. 

[a] Similar definitions.—(1) A 
person or corporation ‘who, for com- 
pensation paid or to be paid [to him 
or it] by the consignor or by the 
ultimate consignee, receives and un- 
dertakes to deliver goods to a car- 
rier to be by him transported to 
their destination.” Detweiler v. 
Adams Express Co., 25 Pa, Dist. 503, 
504. (2) “Specifically in the United 
States. one who ships or sends for- 
ward goods for others to their des- 
tination by the instrumentality of 
third persons.’”’ Century D. [quot In 
re Emerson, 199 Fed. 95, 98, 117 CCA 
635; Detweiler v. Adams Express Co., 
25Pay \Dist., 503, 504}. 

[b] Occupation of forwarder and 
warehouseman united.— ‘Where he 
{a forwarder] has a warehouse for 
the reception and safe keeping of 
the goods until they can be for- 
warded, he unites the two-fold oc- 
cupation of warehouseman and for- 
warder, which is the usual mode of 
conducting the business in this coun- 
try.’”’ Place v. Union Express Co., 2 
Eiht GNE YD ok G25: 

36. Century D. [quot Detweiler v. 
Adams Express Co., 25 Pa. Dist. 503, 
504]. See Forwarding Merchants 
post this page. i 

37... Brunky-v.0 Ohltio, ete.,.<cR.,> Ce.2 
127 Ky. 304, 105 SW 448, 444. See 
also Carriers § 27. 

“Delivering carrier’ defined see 
Deliver 18 C. J. p 477. 

38. Story Bailm. § 444 
Bush v. Miller, 13 Barb. (N. 
481, 488]. See also In re Emerson, 
199 Fed. 99, 117 CCA 639; and gen- 
erally Carriers 10 C. J. p 1; Ware- 
houseman [40 Cyc 396]; Forwarder 
ante this page. 

[a] Defined by interstate com- 
merce rules.—“The term ‘forwarding 
agents’ referred to in this rule shall 
be construed to mean agents of ac- 
tual consignors of the property, or 
any party interested in the combina- 
tion of I. C. L. shipments of articles 
from several consignors at point of 
origin.” Interstate Commerce 
Commn. v. Delaware, etc., R. Co., 220 


[quot 
EP 


petrified forms of plants and mimerals.** 


ae 235, 246,.31 SCt 392, 55°L. ed. 
448, 

[b] “he business of. the for- 
warding agent, in so far as is ma- 
terial to the question involved, is 
to collect less than carload_ ship- 
ments from. different consignors, 
combine such shipments into car- 
loads and ship the same in the name 
of the forwarding agent, or the own- 


FORZADO. In Spanish law, one who suffers 
force or violence from another; also, one who is 
condemned to hard labor.*® ' 

FORZADOR. In Spanish law, one who uses physi- 
cal force to gain his ends; a rapist.*° 
In Spanish law, a tribute anciently 
paid to the king when he went forth to a cam- 


In Spanish law, a tribute paid by 


a factory or repair shop of fasos.*? 
Organic substances which have be- 


by earthly or metallic particles ;** 
In a 
term may apply to stones dug or 


Dirty; filthy; unclean;+? unfair.*§ 

To establish;*? to fix firmly, or to lay 
the basis of;°+ also, to endow.®? 

Founded. The term has been held synonymous 


‘‘Founded in fact,’’5* ‘‘founded in 


er of one of the less-than-carload 
shipments, to one consignee, who 
may be the forwarding agent him- 
self, another forwarding agent at 
the point of destination with whom 
he has business relations, or the 
owner of part of the property trans- 
ported. The consignee of the ship- 
ment, whoever he may be, receives , 
the carload and distributes its con- 
tents to the parties for whom they 
are intended. The forwarding agent 
finds his compensation and profit in 
the difference between the carload 
and less-than-carload rates.’ Dis. 
op. Knapp, Chairman, in Export 
Shipping Co. v. Wabash R. Co., 14 
Int. Com. Commn. 437, 440. 

39. Escriche Diccionario. See 
Convicts 13 C: J. p 911. 

40. Escriche Diccionario. See 
Rape [33 Cyc 1412]. 

41. Escriche Diccionario. 

42. Escriche Diccionario. 

43. Doster v. Friedensville Zinc 
Co., 140 Pa. 147, 151,21 A 251° ert 
Webster D.]. 

44. Doster v. Friedensville Zine 
Coy 140 {Pa.rT4T 1517 215A Obi yfeit 
Webster D.]. i 

45. Rosse v. Wainman, 14 M. & 
W. 859, 872, 153 Reprint 724. See 
etsy Mines and Minerals [27 Cye 

la] ‘Head ore and coal, ironstone 
and fossils, to be gotten thereout”~ 
as used in a statute see Rosse v. 
Wainman, 14 M. & W. 859, 153 Re- 
print 724. F 


46. “Pall foul’ see Fall Foul 25 
Cs eae: 
Basile Harper v. Delp, 3 Ind. 225, 


48. Webster Int. D. 
[a] “Poul play.” —- Thomas v. 
oy ms one 147 Mass. 438, 439, 18 NE 


49. As past participle of “fina” 
See -Bind=25.C.) Jz 

50. Standard D. See also Floyd 
v. Rankin, 86 Cal. 159, 168, 24 P 936; 
Seagrave’s App., 125 Pa. 362, 375, 17 
A 412; In re Hedgman, 8 Ch. D. 156, 
159; Hartshorne” vy. Nicholson, 26, 
Beav. 58, 61, 53 Reprint 818; Hop- 
kins’ v. Phillipps, 7 Jur. N. S. 1274, 
1276; Tatham v. Drummond, 34 lL. J. 


Chis d,7 32 
51. Webster Int. D. ‘To like ef- 
fect Gray v. Darby, Mart. & Y. 


(Tenn.) 396, 404. 
52. Standard D. 
“Found” and “endow” see Endow 
20 C. J. p 1254 note 22 [a]. 
Poe In re Blair County, 8 Pa. Dist, 
54. State v. Morgan, 40 Conn, 44, 


. 
Z 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


meee 
ti 
i 
) 


1 
i 


fraud,’? 55 ‘*founded on,’’ or ‘‘founded upon,’’ ®@ 
‘‘founded upon a contract,’’ 57 “‘founded on any 
indebtedness,’’ 58 ‘‘founded on tort,’’ 59 ‘‘founded- 


upon a grant,’’ °° ‘founded upon 
oe ss 
founded upon an_ instrument 


‘*founded upon the honest opinion of the neighbor- 


hood.’’ ®& 
FOUNDATION.‘ 


the footings of a wall.%é 


Foundation of a lien. 


funds for its establishment.® 
FOUNDLING.’° 


55. Palmer v. Preston, 45 Vt. 154, 
158; 12) AmR 191. 
56. Springhetti v. Habnewald, 54 


Colo: 1383) 131 Pe 266) 268; sPalmer! vx 
Cedar Rapids, 165 Iowa 595, 146 NW 


827, 828, AnnCasl1916H 558; Re 
Lysaght, 31 Sol. J. 233; Schirges v. 
Schirges, 30 Sol. J. 403; Witham v. 


Witham, 29 Sol. J. 709. 

57. Central Trust Co. v. Chicago 
,Auditorium Assoc., 240 U. S. 581, 36 
Sct 412, 60 L. ed. 811; In re Fred- 
erick L. Grant Shoe Co., 130 Fed. 881, 
882, 66 CCA 78; In re Morales, 105 
Fed. 761; Wyman vy. Fabens, 111 
Mass. 77, 81; Pontifex v. Midland R. 
Woy, °3-@. (B.D: 23; 275 Bryant v.'Her- 
bert, 3 C. P. D. 389, 391. See actions 


§ 136. 

58. Fellows v. Brown, 38 Miss. 
541, 548. 

59. Bryant v. Herbert, 3 C. P. D. 


389, 391. See also Actions § 136. 

[a] “In speaking of an action 
founded upon tort, one: was meant 
the basis or foundation of which 
was a tort.” Springhetti v. Hahne- 
wald, 54°Colo. 383, 388, 131 P 266: 

60. Love v. Love,\2 Yerg. (Tenn.) 
288, 289; Gray v, Darby, Mart. & Y. 
(Tenn.) 396, 405. 

61. Prairie Grove Cheese Mfg. 
Co. v. Luder, 115 Wis. 20, 25, 89 NW 
138, 90 NW 1085. 

62. O’Brien v. King, 174 Cal. 769, 
164 P 631. 

63. State v. Morgan, 40 Conn. 44, 
47. 

64. “Founder” defined 
this page. 

65. Webster Int. -D. 

[a] “The foundation of the ac- 


tion.”—Webb v. Till, 134 Ga. 388, 
67 SE 1034, 1035. 


see post 


66. St. 41 & 42 Vict. ec 52 § 41 
subs 38. 
67i Black Ios *D: See also Elee- 


mosynary 20 C. J. p 399; Asylums 
§ 1; Cemeteries § 5; Charities §§ 9, 
101; Colleges and Universities 11 C. 
J. p 971; Hospitals. [21 Cye 1105]. 
[a] “In  eleemosynary founda- 
tions, such as colleges and hospitals, 
where there is an endowment of 
lands, the law distinguishes and 
makes two species of foundation, the 
one fundatio incipiens, or the incor- 
poration, in which sense the king is 
the general founder of all colleges 
and hospitals; the other fundation 
perficiens, or the dotation of it, in 
which sense the first gift of the 
revenues is the foundation, and he 
who gives them is, in the law the 
founder; and it is in this last sense 
we generally call a man the founder 
of a college or hospital.” 1 Black- 
stone Comm. p 480 [quot Dartmouth 
College vy. Woodward, 4 Wheat. (U. 


That upon which anything is 
founded,® specifically the space immediately beneath 
Also, the incorporation 
or endowment of a college or hospital.®7 
An indebtedness existing 
on a contract by the person sought to be charged.*8 
FOUNDER. A person who endows an eleemosy- 
nary corporation or institution, or supplies the 


A child found without a parent 
or guardian, its relatives being unknown;7! a de- 
serted or exposed infant;*? a newborn child aban- 
doned by its parents, who are unknown.73 
FOUNDRY. Works for the casting of metals.” 
FOUNTAIN PEN. A pen with a reservoir in the 
jholder which furnishes a supply of ink.7> 


FOUND—FRACTION 


Four corners. 


an account,’’ ® 
of writing,’’ & 
Four-wheeled. 


Four horse power pulley face. 
lease requiring the lessor to furnish such power, 
‘*four horse power at the lessee’s pulley.’’78 


[26C.J.] 1003 


FOUR. The sum of four units.7é 


The face of a written instrument,.?7 
As used in a 


Having four wheels.79 


FOURTEENTH AMENDMENT.*° 


open water.’’S? 


FOWL.® 
eatable bird.8® 


or food.8? 


$3). 518,’ 6738;. 4 OU, edi, 629; .Trustee 
Union Baptist Assoc. v. Hunn, 7 Tex. 
Civ. A. 249), 251, 26.SW 755]. To 
same effect Seagrave’s App., 125 Pa. 
362, 375, 17 A 412,° 

[b] “fo the foundation of a 
charitable school,”—Salusbury v. Den- 
ton, 3 Kay & J. 529, 69 Reprint 1219. 

68. Hagan v. American Baptist 
Home Missionary Soc., 14 Daly 131, 
140, 6 NYSt 212. See generally Liens 
[25 Cyc 655]. 

-69. Seagrave’s App., 125 Pa. 362, 
375, 17 A 412. To like effect Black- 
stone Comm. p 480 [quot' Dart- 
mouth College v. ‘Woodward, 4 
Wheat. (U. S.) 518, 673, 4 L. ed. 629; 
Trustees Union Baptist Assoc. Vv. 
Hunn, 7 Tex. Civ. A. 249, 251, 26 SW 
755]; St. Leonard’s Trustees v. Char- 
ity Comrs., 10 App. Cas. 304. 

“Foundation” defined see ante this 
page. 

70. See also Adoption of Chil- 
dren §§ 13, 14; Asylums 4 C. J. p 416; 
Infants [22 Cye 503]. 


71. Black L. D. 
{a] Similar definition.—“A found- 
ling, then, in so far as adoption is 


eoncerned, must be considered as a 
child without parents; as standing 
on the same footing as a child 
whose parents are dead.” Dupre’s 
Suce., 116 La. 1090, 1092, 41 S 324. 

Black L. D. 

Rapalje & L. L. D. [quot Mun- 
. Munger, 134 Ill. A. 512, 513]. 

74. Benedict v. New Orleans, 44 
La. Ann. 793,.795;, 11 S° 41; State.v. 
Scullin-Gallagher Iron, ete., Co., 268 
Mo. 178, 186 SW 1007, 1008, AnnCas 
1918E 620. 

[a] “Eactories” distinguished.— 
State v. Scullin-Gallagher Iron, etc., 
Co., 268 Mo. 178, 186 SW 1007, 1008, 
AnnCasi918E 620. 

[b] “Manufacturies” distin- 
guished.—State v. Scullin-Gallagher 
Iron, ete., Co., 268 Mo.:178, 186 SW 


1007, 1008, AnnCas1918E 620. 

75. Webster Int. D.. See also 
Cooke v. Miller, 169 N. Y. 475, 478, 
62 NE 582. 

76. Webster Int. D. 

[a] “Four-post construction.”’— 


Wade v. Empire Dist. Blectric Co., 
98 Kan. 366, 369, 158 P 28. 
77%. Black L. D. 


78. Jourgensen v. Fraitel, 20 NYS 
33, 34. 

79. Webster Int. D. 

[a] The term “four-wheel car- 
riage for passengers” includes an 
automobile. Cornish Bridge _ v. 
Fitts, (N. H.) 107 A 626, 629. 

80. See Constitutional Law § 8 
note 39 [bl]. 

81. See Holidays [21 Cyc 440]. 

82. Webster Int. D. 


FOURTH OF JULY.*! 
-F.0O.W. An abbreviation for the, words ‘‘first 


A very comprehensive word.*4 
As a noun. Any bird;® especially any large 


As a verb. To catch or kill wild fowl, for game 


FOWLER. The man who hunts birds.88 

FOX-HUNTING.*°® 

F.P.A. An abbreviation for the words ‘‘free of 
particular average.’’ °° 

FR. An abbreviation of ‘‘fragment.’’ % 

FRACTION.®°? 
ment or broken part;°* a portion of a thing less than 
the whole;°> a separate portion.®® 


A disconnected part;°? a frag- 


83. See generally Animals 3 C. J. 
p 1; Game § 1. 

Fowl as an estray 
§ 268 note 38 [al]. 

84. Shute v. Elyria, 20 Oh. Cir. 
Ct. N. S. 383, 386, 

85. State v. Davis, 72 N. J. L. 345, 
61 A.2, 3. 

[a] It includes “birds of all 
kinds, both domestic and _ wild.” 
Shute v. Elyria, 20 Oh. Cir. Ct. N. S. 
383, 386. To same effect Keeble v. 
Hickeringill, 11 East 577, 103 Re- 
prin’ Uy 

{[b] Ancient use. — “They [the 
lexicographers] have very ancient 
use of the word to justify this defi- 
nition. In Genesis, 1, 26, we find, 
‘Let them have dominion over . 


see Animals 


the fowls of the air.’ Again, in 
Matthew, vi, 26, we find the ex- 
pression, ‘Behold the fowls of the 
air,’ etc. Shakespeare uses the ex- 


pression, ‘Like the flight of fowls.’” 
State v. Davis, 72 N. J. L. 845, 61 A 2, 3. 

[ec] “Wild fowl” distinguished.— 
Keeble v. Hickeringill, 11 East 574, 
577, 103 Reprint 1127. 

“Bird” used interchangeably sce 
BirdieCai Jeep ols 

86. Webster Int. D. 

87. Webster Int. D. See Devon- 
shire v. O’Connor, 24 Q. B. D. 468, 475, 

Common of fowling see Common 
Lands § 14., 

88. Shute v. Elyria, 20 Oh. Cir. 
Ct. N. S: 383, 386. 

89. See Animals § 210. 

90. Webster Int. D. See also Ma- 
rine Insurance [26 Cye 538]. 

91. Webster Int. D. See also 
Rucker, v. Arkansas Land, etc., Co., 
128 Ark. 180, 194 SW 21, 22; Little 


Rock, ete., R. Co. v. Evins, 76 Ark. 
261, 88 SW 992. 
Mire See also Fractional post p 


Fraction of a day see Time [38 
Cye 314]. 

93. Century D. [quot Jory v. Pal- 
ace Dry Goods Co., 30 Or. 196, 199; 
46 P 786]. 

[a] “The word is used to desig- 
nate a fragmentary part of a whole, 
disconnected and distinct within it- 
self, rather than an undivided in- 
terest; a Several, not a joint, inter- 
est.” Jory v. Palace Dry Goods Co., 
30 cOrw 1965 -200;0 46. S786; 

94. Black L. D. [quot Jory v. 
Palace Dry Goods Co., 30 Or. 196, 
200, 46 P 786]. 

95. Black L. D. [quot Jory v. 
Palace Dry Goods Co., 30 Or. 196, 
200, 46 P 786]. See also Lamson v. 


Elm Creek, 80 Nebr. 369, 114 NW 
2TAp 28s 

96. Century D. [quot Jory. v. 
Palace Dry Goods Co., 30 Or. 196, 
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FRACTIONAL.” Of or pertaining to frac- 
tions ;°° ‘of the nature of, or constituting, a frac- 
tion.°® 

Fractional distillation. A method of eradually 
separating the constituents of a mixture, as of 
water and alcohol, by subjecting it to ‘distilla- 
tion, collecting the distillate and several portions 
or fractions, as the temperature rises, and repeating 
the process with these, uniting from time to time 
fractions which are practically identical.+ 
_ Fractional township. A township where the outer 
boundary lines cannot be carried out in full be- 
cause of a watercourse or some other external 
interference.” 

FRACTIONEM DIEI NON RECIPIT LEX.’ 

FRACTURA. In Spanish criminal law,.the act 
of breaking or forcing a door, window, wall, or other 
protection or barrier. * It is exterior when used to 
gain admission to a building and interior when 
applied to objects within after admission.s Frac- 


-tura is now an aggravating circumstance of any 


crime,® although, as Escriche* observes, it is most 
common in connection with robo. 


_ FRACTURE. In surgery the breaking of a bone 


or (less often) of a eartilage.® 


' FRAGANCIA. In Spanish law, the act (Escriche 
says actuality) of committing crime.® 

_FRAGANTE (Latin flagrante). In Spanish law, 
used of one caught in the act, that is, in flagrante 


FRACTIONAL—FRANCES © 


delicto.?° 

FRAIL. Easily broken or destroyed; fragile.‘ 
The term is sometimes used to describe a certain 
class of goods in bills of, lading.’” 

FRAIS JUSQU’A BORD. In French commercial 
law, a term which corresponds to the English term 
‘“free on board.’’ 1* 

FRAME. [§ 1] As a Noun. Anything com- 
posed of parts fitted and united together;** a struc- 
ture.?® 

[§.2] B. As an Adjective. Wooden.'¢ 

Frame building. A wooden building.’” 

Frame house. A house constructed with a skeleton 
frame of timber covered in with boards, and some- 
times with shingles, ete.;18 a house in which fram- 
ing or building is carried on.?® 

Frame lumber. Such lumber as is ordinarily used 
in constructing the framework of a building.?° 

Barn frame lumber. Lumber suitable for con- 
structing the framework of a barn.*}, 

[§ 3] ©. Asa Verb. To prepare; to shape or 
fashion.?? 

FRAMEWORK. A structure or fabric for in- 
closing or supporting anything.?? As applied to 
things built or constructed, that which furnishes 
form or strength, or both.?* 

FRANCES. A name universally applied to fe- 
males only, indicating that the person to whom it 
is applied is a female.”® 


199" 465-786). 

_ 97. Fractional: 

As used in. describing a section of 
land see Boundaries § 69 note 
16 [b]. 

Deed of part of section, resort to 
government field notes and plat 

| see Deeds § 270. 

Division of section in survey of 
public land see Public Lands [32 
Cye 800]. 

Meander lines in surveying frac- 
tional portion of public land bor- 
dering on navigable river or lake 
see Public Lands [32 Cyc 804]. 

Rights of purchaser from govern- 
ment of fractional subdivision or 
lot see Public Lands [32 Cye 804]. 

Sufficiency of description of: 

Lot or part of tract in assessment 
roll or book for purpose of taxa- 
tion see Taxation [87 Cye 
1057]. 

Part of tract in tax deed see Tax- 
ation [37 Cyc 1447]. 

Frl. as an abbreviation see 27 C. J. 

{a] Not synonymous with “part.” 
—Rucker v. Arkansas Land, etc., Co., 
128 Ark. 180, 183, 194 SW 91. 

98. Webster Int. D. 

‘ [a] “Fractional lots.’—Miller v. 
Lavelle, 130 Wis. 500, 110 NW 421, 
422 (two lots on a plat were “frac- 
tional lots,’’ where th irregular 
south boundary of the plat cuts the 
end line and the side line of one of 
the lots, leaving it roughly triangu- 
lar in shape, and cuts off the cor- 
ner of the other lot, leaving it in the 
shape of a parallelogram, with one 
corner lopped off). 

99. Webster Int. D. 

{a] “‘Fractional,’ when used in 
connection with a subdivision of a 
section in describing it, means either 
that’ there is more or less land than 
is usually contained in such sub- 
division and generally less, in the 
sectionizing of same by the govern- 
ment survey.’ Graysonia-Nashville 
Lumber Co. v. Wright, 117 Ark. 151, 
154, 175 SW 405. 

[b] “The word ‘fractional, used 
in a description cannot be construed 
to indicate a part of a subdivision 
without specifying more definitely 
the particular part to be described. 


for when so construed it would mean 
no more than the use of the word 
‘part.’’? Rucker vy. Arkansas Land, 
eae Co., 128 Ark. 180, 183, 194 SW 


[ec] “The south fractional half of 
fractional section twenty-one.”— 
Swayne v. Vance, 28 Ark. 282, 287. 

{d] “Even and not fractional,”— 
Clark v. Lawrence County, 21 S. D. 
254, 111 NW 558. 

1. Webster Int. D. 

[a] The process by which kapak 
was manufactured from crude ela- 
terite ore was called ‘fractional dis- 
tillation.” Elaterite Paint, ete, Mfg. 
Co. v. SS. EB. Frost Co., 106.Minn. 1239, 
117 NW 388, 390. 

2. Goltermann v. Schiermeyer, 111 


yet 404, 416, 19 SW 484, 20 SW 
3. A maxim meaning “The law 


does not regard a fraction of a day.” 
Bouvier L. D. [cit Lofft Max. 572]. 

Fraction of days generally see 
Time [88 Cyc 314]. 

4 Eiscriche Diccionario, 
Breaking 9 C. J. p 399. 

5. Escriche Diccionario. 

6. Spain.—Pen. Code art 10 (24). 
It is more serious than stealth (fur- 
tiva) and was formerly considered a 
distinct crime. Escriche Diccionario. 

Philippine.—Pen. Code art 10 (24). 

7. Diccionario. 

8. Webster Int. D. See also Stan- 
den v. Pennsylvania R. Co., 214 Pa. 
189, 638 A 467, 469, 6 AnnCas 408, 

Pip scmr cae fracture” see 12 C. J. 
p 3 

9. Diccionario. 

10. Escriche Dicionario. 

[a] Members of the cortes are 
exempted from arrest unless caught 
in fragante. Spanish Const. (1876) 
art 47. 

“Flagrante delicto’” see ante p 737. 

11.) -Century (1; 

12. Doherr v. Houston, 123 Fed. 
334, 335 (where the bill of lading 
contained the, statement: “Pckgs. 
fire crackers’frail’). . 

13. Bouvier L. D. See Bartels 
v. Schell, 16 Fed. 341, 343; Bartels 
v. Redfield, 16 Fed. 336, 337. See 
also F. O. B. ante p 745; Sales [35 
Cye 108]. 


See also 


‘Ins, ‘Cos 


14. Webster Int. D. 

[a] “Window frames set with 
glass.,.—Way v. Ryther, 165 Mass. 
226, 42 NE 1128. 

15. Webster Int. D. 

16. Ward v. Murphysboro, 77 Ill. 
A. 549, 5&2 [quot Olmestead v. Peo., 
41 Colo. 32, 91 P1113 (quot White v. 
Harrison, 202 Ala. 623, 81 S 565, 
566)]; Morton v. Messinger, 58 Or. 
SON ise. Wee Se 

17. Ward v. Murphysboro, 77 Ill. 
A. 549, 552 [quot Olmstead v. Peo., 
41 Colo. 32, 91 P 1113]. See also Cook 
County v. Harms, 108 Ill. 151; Am- 
sterdam v. Chicago, 160 Ill. A. 106; 
Hannan v. Williamsburgh City EF. 
81 Mich. 556, 557, 45 NW 
1120, 9 LRA 127; Sunderlin v. #tna 
Ings. Coys Hun CN. OY.) S225 5235 
ORS v. Messinger, 58 Or. 80, 118 

18. Century D. [quot Olmstead v. 
Peo; 41 .Colo., 32; 791) Pats See 
also. Mead v. Northwestern Ins. Co., 
ul N. a Peabo Fowler v. Attna io 
ns, -Cos ow. (N. Y.) 678, 676, 1 
AmD 460. ‘ : 

19. Century D. [quot Olmstead v. 
Peo., 41 Colo: 32;--9lsP) 113k 
een v. Elder, 44 Pa. Super. 


Seer v. Elder, 44 Pa. Super. 


22. Webster Int. D. 

[a] “Framed issues.’?? — Plate’s 
Will, 98 Misc. 428, 429, 156 NYS 999. 

Framing issues see Trial [38 Cyc 
1608, 1626, 1876) 1916) 192'7% 1960}. 

23. Century D. 

[a]. Framework of a bridge con- 
strued to include the stringers sus- 
taining the planking of the floor see 
Bush vy. Delaware, ete. R. Co.; 166 
Nw Yo, 210, 1225559 NE) 838: 

24. Selectment v. Boston, ete., R. 
Co., 210 Mass. 229, 96 NE 347, 348: 
Pridmore v. Northern Pac. R. Co., 
109 Wash. 305, 186 P 862, 863. 

[a] “Surface” as used in contra- 
distinction to “frame work.”’—Select- 
men v. Boston, ete., R. Co., 210 Mass. 
229, 96 NE 347, 348; Pridmore v. 
Northern Pac. R. Co., 109 Wash. 305, 
186 P 862, 863. 

25. Taylor v. Com., 20 Gratt. (61 
Va.) 825, 828. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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FRANCHISES 
By Joun Mqnerierr 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1007] 


ANALYSIS 


I. IN GENERAL [§§ 1-4] p 1008 
A. Definitions [§ 1] p 1008 
B. Meaning of Term as Used in Statutes [§ 2] p 1009 
C. Popular Use of Word [§ 3] p 1010 
D. Iilustrations of Use of Term [§ 4] p 1011 


II. SOURCE, OBJECT, AND NATURE [§§ 5-33] p 1013 
A. Source [§ 5] p 1013 
B. Object [§§ 6-10] p 1014 
1. Public Benefit [§§ 6-7] p 1014 
a. Primary Object of Grant [§ 6] p 1014 
b. Private Rights Secondary [§ 7] p 1014 
2. Grants for Private Advantage [§§ 8-9] p 1015 
3. Underlying Principles in United States and England Distinguished [§ 10] p 1015 
C. Nature [§§ 11-33] p 1015 
1. General Characteristics [§§ 11-14] p 1015 
a. Positive Rights [§ 11] p 1015 
b. Not Limited to Particular Objects [§ 12] p 1015 
c. Distinguished from Corporeal Property [§ 13] p 1016 
d. Location [§ 14] p 1016 
2. Rights the Classification of Which as Franchises Disputed [§ 15] p 1016 
3. Distinguished from Rights Bearing Resemblance [§§ 16-25] p 1017 
\a. Easements [§ 16] p 1017 
b. Licenses [§§ 17-22] p 1017 
(1) In General [§ 17] p 1017 
(2) Grant as Means of Regulation [§ 18] p 1017 
. (3) Permit Generally [§ 19] p 1018 
(4) Permission to Engage in Particular Occupation [§ 20] p 1018 
(5) Attempted Grant of Franchise [§ 21] p 1018 
(6) Grant of Power to Confer Licenses [§ 22] p 1018 
ce. Leases [§ 23] p 1018 
d. Offices [§ 24] p 1018 
e. Powers [§ 25] p 1019 
4. Classified as Property or Contract [§§ 26-33] p 1019 
a. Property [§§ 26-31] p 1019 
(1) In General [§ 26] p 1019 
(2) Incorporeal Hereditaments [§ 27] p 1020 
(3) Incorporeal or Intangible Property [§ 28] p 1020 
(4) Real Property, Lands, and Tenements [§ 39) p 1021 
(5) Personal Property 4 30] p 1021 
(6) Distinguished from Property Used in Exercise of Franchise [§ 31] p 1021 
b. Contract [§ 32] p 1022 
ce. Constitutional Protection as Property or Contract [§ 33] p 1022 


III. GRANTS OF FRANCHISES [§§ 34-61] p 1023 
A. Form and Method [§§ 34-36] p 1023 
1. In General [§ 34] p 1023 
2. Acquisition Pursuant to General Act [§ 35] p 1023 
3. Particular Statutory Provisions [§ 36] p 1023 
B. Rights Acquired under Invalid or Worthless Franchise [§ 37] p 1024 
C. Grants from Different Sources [§ 38] P 1024 
D. Parties [§§ 39-56] p 1024 
1. In General [§ 39] p 1024 
2. Grantor [§§ 40-51] p 1024 
a. Sovereign Power [§ 40] p 1024 
b. Power of Legislature [§§ P4143) p 1024 
(1) In General [§ 41] p 1024 
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(2) Constitutional Limitation on Power [§ 42] p 1025 
(3) Limitations Other than by Constitution [§ 43] p 1025 
c. Power to Delegate Authority [\ 44] p 1025 . 
d. Colonial Grants of Power [§ 45] p 1026 
e. Delegation of Power as Limitation on State’s Power to Grant [§ 46] p 1026 
f. Authority of Agency under Delegation of Power [$§ 47-51] p 1026 
(1) In General [§ 47] p 1026 
(2) Consent of Local Authorities as Grant [§ 48] p 1027 
(3) Review of Exercise of Discretion in Granting Franchises [§ 49] p 1027. 
(4) What Local Officials to Exercise Power [§ 50] p 1027 
(5) Attempted Grant in Absence of Delegation of Power [§ 51] p 1027 
3. Grantee [§§ 52-56] p 1027 
a. In General {§ 52] p 1027 
b. Capacity of Individuals [§ 53] p 1027 
c. Individuals as Channels of Conveyance [§§ 54-55] p 1028 
d. Necessity for Definite Grantee [§ 56] p 1028 
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\ F. Acceptance [§ 58] p 1028 
G. Time of Vesting [§ 59] p 1028 
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1. As against One Exercising Privilege [§ 60] p 1029 
2. As against Public Authorities [§ 61] p 1029 


IV. CONDITIONS AND RESTRICTIONS [§§ 62-69] p 1029 
A. In General [§§ 62-68] p 1029 
1. Unconditional Grant [§ 62] p 1029 | 
. Express Conditions in Grant [§ 63] p 1029 
. Inherent Conditions [§ 64] p 10306 
. Liffect of Use of Private Property on Conditions [§ 65] p 1030 
. Nature of Performance Required [§ 66] p 1030 
. Effect of Performance by Prior Holder [§ 67] p 1030 
. Grants Subject to Existing Laws and Superior Power ['§ 68] p 1030 
B. Authority to Impose Conca Lops [§ 69] p 1030 ° i 
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V. PSS ade [§§ 70-80] p 1031 
A. In General [§ 70] p 1031 
. Legislative Intent to Govern [§ 71] p 1031 
Where Meaning Doubtful or Not Expressed [§ 72] p 1031 
. Grants by Implication [§ 73] p 1033 
. Practical Construction [§§ 74-75] p 1034 
. Exclusive Grant [§§ 76-79] p 1034 
In General [§ 76] p 1034 
2. As Exercisable Only with Governmental Consent [§ 77] p 1035 
3. Nature of Exclusive Grant [§ 78] p 1035 
4. Distinguished from Monopoly {§ 79] p 1036 
G. Conflicting Grants [§ 80] p 1036 
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VI. REGULATION [§§ 81-85] p 1036 
A. In General [§ 81] p 1036 
. Under Police Power [§ 82] p 1036 : 
. By Local Authorities [§ 83] p 1036 
. Abrogation or Change as Regulation [§ 84] p 1037 
. Regulation through Permits [§ 85] p 1037 
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VII. TRANSFER AND ENCUMBRANCE [§§ 86-97] p 1037 
A. In General [§§ 86-9014] p 1037 
As Subject of Transfer [§ 86] p 1037 
. Necessity for Sovereign Consent and Effect of Limitation on Power [§ 87] p 1037 
Effect on Liability of Grantee [§ 88] p 1038 
. Language of Grant Authorizing Transfer [§ 89] p 1038 
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. Transfer of Exemptions and Immunities [§ 90144] p 1038 
. Agreement to Convey [§ 9014] p 1039 
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. Transfer in Bankruptcy [§ 93] p 1040 
. Transfer in Escrow [§ 94] p 1040 
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G. Notice as to and Defects in Title [§ 96] p 1040 
H. Division of Franchise [§ 97] p 1040 


{ 


VIII. DURATION AND TERMINATION [§6 98-117] p 1040 
A. In General [§§ 98-104] p 1040 

1. In Absence of Limitation [§ 98] p 1040 

2. When Term Is Fixed [§ 99] p 1040 

3. Effect of Limitation on Power to Grant [§ 100] p 1041 

4. Grant to Corporation of Limited Duration [§§ 101-103] p 1041 
a. When Duration Not Expressed [§ 101] p 1041 © 
b. Grant for Term of Corporate Existence [§ 102] p 1041 
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ce. Provisions for Termination of Powers with Existence of Corporation [§ 103] p 1041 


5. Effect of Privilege of Extension [§ 104] p 1041 
B. Ownership of Property on Termination of Franchise [§ 105] p 1041 
C. Power to Terminate or Limit Duration [§ 106] p 1041 
D. What Constitutes Termination [§§ 107-111] p 1042 
© 1. Lermination by Agreement or by Implication [§ 107] p 1042 
2. Withdrawal of Consent of Local Authority [§ 108] p 1042 
3. Change of Government [§ 109] p 1042 
4. Abandonment or Surrender [§ 110] p 1042 
5. Withdrawal or Revocation [§ 111] p 1043 
E. Forfeiture [§§ 112-117] p 1043 
1. In General [§ 112] p 1043 
2. Grounds of Forfeiture [§§ 113-114] p 1043 
a. In General [§ 113] p 1043 
b. Effect of Statutory Provisions [§ 114] p 1044 
3. Policy of Courts Regarding Forfeiture [§ 115] p 1044 
4. Waiver [§ 116] p 1044 ; 
5. Necessity for Adjudication [§ 117] p 1045 


IX. ACTIONS AND PROCEEDINGS INVOLVING FRANCHISES [§§ 118-130] p 1045 
A. Jurisdiction [§ 118] p 1045 
B. Attack on Franchise or Exercise Thereof [§§ 119-125] p 1045 
1. By Grantor [§ 119] p 1045 
2. By Persons. Other than Grantor [§§ 120-124] p 1045 
a. In General; Collateral Attack {§ 120] p 1045 
b. Persons Having Special Interest [§ 121] p 1045 
ce. Local Authorities [§ 122] p 1046 
d. Federal Receivers or Officers [§ 123] p 1046 
e. Invalidity or Want of Franchise as Defense [§ 124] p 1047 
3. Procedure [§ 125] p 1047 
C. Protecting Franchise and Rights Thereunder [§ 126] p 1047 
D. Enforcing Exercise of Franchise [§§ 127-129] p 1048 
1. In General [§ 127] p 1048 
2. Recovery of Damages [§ 128] p 1048 
3. Remedies [§ 129] p 1048 ; 
E. Recovery of Compensation by Grantor [§ 130] p 1048 


CROSS REFERENCES 
Particular franchises:—(Continued) 


Appellate jurisdiction of case involving franchise see 
Appeal and Error § 178. 
Combination to control exercise see 
Cyc 902]. 
Constitutionality of: 
Exclusive franchise see Constitutional Law § 832. 


Law: 
Affecting vested right see Constitutional Law 
§ 538. 


Monopolies [27 


Impairing the obligation of franchise contract 
see Constitutional Law §§ 609, 626, 632. — 
Repeal or modification of franchise see Constitu- 
tional Law § 538. 
Corporate franchise in general see Corporations § 160. 
Injunction involving franchise see Injunctions [22 Cyc 


License tax on franchise see Licenses [25 Cyc 613]; 


Taxation [37 Cyc 815]. 
Monopoly created by franchise see Monopolies [27 Cyc 
92 


892]. 
Municipal franchise see Municipal Corporations [28 Cyc 
624, 866]. 
Particular franchises: 
Banks § 6. 
Bridges §§ 30, 32, 33, 447. 
Canals § 2. 
Carriers §§ 37, 1069. 
Charities § 101. 
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Colleges and Universities § 5. 
Electricity § 7 
Exchanges § 2. 
Ferries § 2.° 
Gas [20 Cyc 1154]. 
Insurance [22 Cyc 1391]. 
Logging [25 Cyc 1572]. 
Lotteries [25 Cyc 1641]. 
Mines and Minerals [27 Cyc 764]. 
Railroads [33 Cyc 69]. 
Street Railroads [36 Cyc 1357]. 
Telegraphs and Telephones [37 Cyc 1613]. 
Turnpikes and Toll Roads [38 Cyc 365, 384, 3881. 
Waters [40 Cyc 774]. 
Wharves [40 Cyc 896, 904]. 
Power of corporation to alienate or encumber franchise 
see Corporations § 2495. 
Primary franchise: 
Distinguished from secondary franchise see Cor- 
porations § 160. 
Forfeiture of see Corporations § 3670 et seq. 
Surrender of see Corporations § 3687 et seq. 
Public utilities generally see Public Service. 
Quo warranto see Quo Warranto [32 Cyc 1410]. 
Scire facias see Scire Facias [35 Cyc 1150]. 
eee eer aa, law granting franchise see Statutes [36 
ye é 
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Subject and title of acts see Statutes [36 Cyc 1017]. 


Taking franchise: 


By condemnation see Eminent Domain §§ 195, 594. 
Under execution see Executions § 54. M 
Without due process of law see Constitutional Law 


§ 993. 


[§ 1] 
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[§ 1 


Taxation of franchise see Imsurance [22 Cyc 1390]; 


Taxation [37 Cyc 815, 960]. 


Valuation of franchise for: 
Purpose of taxation see Taxation [37 Cyc 1024]. 
Rate fixing purposes see Public Service, 


Vested rights see Constitutional Law § 538. 


I. IN GENERAL 


A. Definitions. Franchises are special | viduals and which do not belong to the citizens of 


privileges conferred by the government upon indi- | the country generally, of common right.1 Franchises 


1. U. S.—Augusta Bank v. Earle, 
13 Pet. 519, 595, 10 L. ed. 274 [quot 
People’s Pass. R. Co. v. Memphis 
City R. Co., 10 Wall. 38,50, 19 L. ed. 
844; Westérn Union Tel. Co. v. Nor- 
man, 77 Fed. 12 (app dism 17 SCt 
1002; “41 a. ed. 1182); Jersey City 
Gas-Light Co. v. United Gas Impr. 
Co., 46 Fed. 264, 265 (aff 58 Fed. 
323, 7 CCA 250)]. 

Ala.—Southern R. Co. v. Greene, 
160 Ala. 396, 49 S 404. 

Ark.—State v. New York L. Ins. 
Go., 119 Ark. 314, 171 SW 871, 173 
Sw 1099. 

Cal.—Spring Valley Water Works 
v. Schottler, 62 Cal. 69 [aff 110 U.S. 
347, 4 SCt 48, 28 L. ed. 173]; Truc- 
kee, etc., Turnp. Road Co. v. Camp- 
bell, 44 Cal. 89;, California State 
cio @ou avalAlta, “Dele Co. 2220 Cal, 
298. 

Colo.—Denver, etc., R. Co. v. Den- 
ver City R. Co., 2 Colo. 673. 

Fla.—Leonard v. Baylen St. 
Wharf Co., 59 Fla. 547, 52 S 718, 31 
LRANS 636. é 

Ill— Goddard v. Chicago, etc. R. 
Co., 202 Ill. 362, 66 NE 1066 [quot 
Wilder v. Aurora, etc., »Tract. Co., 
216 Ill. 498, 75 NE 194]; Martens v. 
Peon is Lik “Sissel sero ONE esiee; 
Lasher v. Peo., 183 Ill. 226, 238, 55 
NE 663, 75 AmSR 1038, 47 LRA 802; 
Chicago Municipal Gas Light, etc., 
Co.' v. Lake, 130 Ill. 42, 22 NE 616; 
Fielsam v. Hay, 122 Ill. 293, 13 NE 
501, 3 AmSR 492; Chicago, ete, R. 
©o..v> Dunbar, 95 Hl. 571; Leo. wv. 
Ridgley, 21 Ill. 65. 

Iowa.—Smith v. Osceola, 178 Towa 
500, 159 NW 648; Cedar Rapids 
Water Co. v. Cedar Rapids, 118 Iowa 
234, 238, 91 NW 108; Young v. Web- 
ster City, etc, R. Co., 75 Iowa 140, 
143, 39 NW 234. 

Ky.—Princeton v. Princeton Elec- 
tric Licht! ete: .Co., 166, Ky 730, 
179 SW 1074; Miller v. Com, 112 
Ky. 404, 65 SW 828; Louisville To- 
bacco Warehouse Co. v. Com., 48 SW 
420, 20 KyL 104%, 

La.—State v. Riverside Irr. Co.} 
142° Ta. 10, 76 S' 216; Maestri v. 
Board of Assessors, 110 La, 517, 34 
S 658; Dis. op, State v. Morgan, 28 
La. Ann. 482, 493. 

Md.—Purnell v. McLane, 98 Md. 
589, 592, 56 A 830; Baltimore v. 
Johnson, 96 Md. 737, 54 A 646, 61 
LRA 568; State v. Philadelphia, etc., 
R, Co., 45 Md. 361, 24 AmR 511; 
Hx p. Burton, 3 Gill 1. 

Minn.—Northwestern Trust Co. v. 
Bradbury, 112 Minn. 76, 127 NW 
386: International Trust .Co. WV. 
American L. & T. Co., 62 Minn. 501, 
65 NW 78, 632; Green v. Knife Falls 
Boom Corp., 35 Minn. 155, 27 NW 
924. 

Mo.—State v. St. Louis, etce., Elec- 
tric R. Co., 279 Mo. 616, 216 SW 
763; St. Louis Gaslight Co. v. St. 
Louis Gas, ete, Co, 16 Mo. ‘A. 52, 


42. 

Nebr.—Abbott v. Omaha Smelting, 
etc., Co., 4 Nebr. 416. 

N. Y.—Smith v. New York, 68 N. Y. 
bive Curtis V. lea vith. bil Nie Warns 
170; Rhinehart v. Redfield, 93 App. 
Div. 410, 414, 87 NYS 789 [aff 179 
N. Y. 569 mem, 72 NE 1150 mem]; 
SF anata v. Tammany Soc., 17 Hun 
305. 

BAe C.—Gatlin y. Walton, 60 N. C. 

Ss. D.—State v. Scougal, 3 S. D. 55, 
51 NW 858, 44 AmSR 756, 15 LRA 


477. 
Tex,—State v. Austin, ete., R, Co; 
94 Tex. 530, 62 SW _ 1050. 
Vt.—State ;v. Gibbs, ~82 Vt. 526, 
oo 229, 24 LRANS 555, 18 AnnCas 
W. Va.—Watson v. Fairmont, etc., 
ne Co.,,49 W. Va. 528, 539, 39 SE 


193. 

Wis.—Sellers v. Union Lumbering 
Co... 39. Wis, 525: 

“Tf there is anything peculiar in 
the word franchise it mniust ~in- 
clude, in any definition that can 
be given it, this word ‘privileges.’ ” 
Willamette Woolen Mfg. Co. v. 
British Columbia Bank, 119 U. S. 
aot LOS) eee SOG eLSi,er oO) th faeces 
384. 

[a] Other definitions ——(1) ‘‘Cer- 
tain privileges conferred by grant 
from government, and vested in in- 
dividuals.” 3 Kent Comm. p 458 
{quot Horst v. Moses, 48 Ala. 129, 
146; State v. Real Hst. Bank, 5 Ark. 
595, 599, 41 AmD 109; Ex p. Hen- 
shaw. (U3 Cals 7486, 493" 1b /8P ELD: 
Spring Valley Water Works v. Schot- 
tler, 62 Cal. 69, 106 (aff 110 U.S. 
347, 4 SCt 48, 28 L. ed, 173); Lon- 
doner v. Peo., 15 Colo. 246, 247, 25 
P 183; Arapahoe County v. Rocky 
Mountain News Printing Co., 15 Colo. 
A. 189, 61 P 494, 499; Louisville To- 
bacco Warehouse Co, v. Com., 48 SW 
420"), 422, 920) “Keyts 1047 2 Con ev. 
Frankfort, 13 Bush (Ky.) 185, 189; 
Thompson v. Peo., 23 Wend. (N. Y.) 
537, 538; State v. Pittsburgh, etc., R. 
Co., 50° Oh. St. 239, 251,.33 NE L05l; 
Montgomery v. Multnomah R. Co., 11 
Or. e844, 3b4,. 3. P4352 Sellers Vv. 
Union Lumbering Co., 39 Wis. 525, 
5271; Bouvier L. D. [quot Higgins v. 
Downward, 13 Del. 227, 240, 32 A 
133, 40 AmSR 141; Miller v. Com., 
112 Ky. 404, 406, 65 SW 828; Dis. 
op. State v. Morgan, 28 La. Ann. 482, 
493; Dis. op. Kennebec, etc., R. Co. 
v. Portland, ete, R. Co.>>69 Me. 9, 
66° Milhau, v.. Sharp, 27 N.Y. 612, 
619, 84 AmD 314]; Burrill L. D. [quot 
Crum v. Bliss, 47 Conn, 592, 602]. 
To same effect Georgia Cent. R. Co. 
v. Gaston, 160 Ala. 671, 49 S 412; 
Southern R. Co. v. Greene, 160 Ala. 
396, 49 S 404. (2) “A _ privilege 
emanating from the sovereign power 
of the State, owing its existence to 
a grant, or, as at common law, to 
prescription, which presupposes a 
grant, and invested in individuals 
or a body politic something not be- 
longing to the citizen of common 
right.” Hazelton Boiler Co. Ve 
Hazelton Tripod Boiler Co., 137 Tl. 
231, 2382, 28 NE 248. To same effect 
Peo. v. Continental Ben. Assoc., 280 
Til, 1138, 117 NE 482; Wilmington 
Water-Power Co. v. Evans, 166 Ill. 
548, 46 NE 1083; Chicago City R. 
Co. v.. Peo; 73 Jl, 542 “fquot -Chi- 
cizo* Bassor Wrage, v. Peo.) 91. Hk 
80]. (8) “A privilege conferred in 
the United States by the immediate 
or antecedent legislation of an act of 
incorporation, with conditions ex- 
pressed, or necessarily inferential 
from its language, as to the man- 


‘ner of its exercise and for its en- 


joyment.” Woods Vv. Lawrence 
County, 1 Black (U. S.) 386, 409, 17 
L. ed. 122. (4) “A certain privilege 
of a public nature, conferred by 
grant from the Government, and 
vested in individuals.” Truckee, 
etes> Turnp. Road ‘Co. sv." Camp= 
bell, 44 Cal. 89, 91. To same effect 


Wilmington, ete, R. Co. v. Down- 
ward, (Del.) "447° 720, 37210 6) ce 
certain privilege or exemption be- 
stowed by grant from the govern- 
ment and vested in individuals—im- 
munity.” Worcester D. [quot State 
v. Morgan, 28 La. Ann. 482, 493]. 
(6) “Certain immunities and privi- 
leges in which the public have an 
interest as contradistinguished from 
private rights, and which cannot be 
exercised without authority derived- 
from the sovereign power.” Thomp- 
son v.. Peo., 23 Wend. (N. Y.) 537, 
569; Peo. v. Utica Ins. Co., 15 Johns. 
(N. Y.) 358, 387, 8 AmD 243 [quot 
Crum v. Bliss, 47 Conn. 592, 2: 
Com. v. Frankfort, 13 Bush (Ky.) 
185, 189]. (7) “A special privilege 
conferred by grant from the state or 
sovereign power, as being something 
not belonging to the citizen of cOm- 
mon right.”  Hesing vy. Atty.-Gen., 
104 Ill. 292, 296. To same effect 
Arapahoe County v. Rocky Mountain 
News Printing Co., 15. Colo. A. 189, 
203, 61 P 494. (8) “A special privi- 
lege existing in an individual by 
grant of the sovereignty and not 
otherwise exercisable.” Thompson v. 
Moran, 44 Mich. 602, 604, 7 NW 180. 
(9) “A particular privilege conferred 
by grant from a sovereign or a goyv- 
ernment, and vested in individuals; 
an immunity or exemption from or- 
dinary -jurisdiction; a constitutional 
or statutory right or privilege.” 
Webster D. [cit Crum v. Bliss, 47 
Conn. 592, 602; Central R., ete., Co. 
v. State, 54 Ga. 401, 409; Louisville 
Tobacco Warehouse Co. v. Com., 48 
SW 420, 423, 20 KyL 1047]. (10) 
“Privileges derived from the Govern- 
ment, vested either in individuals or 
private or public corporations.” Cali- 
fornia State Tel. Co. v. Alta Tel. 
Co., 22 Cah 398, 422. (11) “A privi- 
lege in which the public have an in- 
terest, and which can not be exer- 
cised without authority from the 
sovereign power.’ Cumberland River 
Lumber Co. v. Com. 6 Kyl 295. 
(12) “A privilege or authority 
vested in certain persons by grant 
of the sovereign to exercise powers 
or to do and perform acts which 
without such grant they could not do 
or perform.” Lewis Em. Dom. § 135 
{quot West Manayunk Gas Light Co. 
v. New Gas Light Co., 21-Pa. Co. 
369, 378; Watson v. Fairmont, etc, 
R. Co., 49 W. Va.-528, 539, 39 Sh 
193].\ To same effect McPhee, etc., 
Co. v. Union Pac. R. Co., 158 Fed. 
5, 87 CCA 619. (13) “A privilege or 
immunity of a public nature, which 
cannot legally be exercised without 
legislative grant.” Thompson  y. 
Peo., 23 Wend. (N. Y.) 537, 569: 
Blake v. Winona, ete, R. Co. 19 
Minn. 418, 18 AmR 345 [aff 94 U. S. 
180, 24 L. ed. 99]. To same effect 
Crum vy. Bliss, 47 Conn.592; Peo. 
v. Ridgley, 21 ITl.-65, 69: State v. 
Minnesota Thresher Mfg. Co., 40 
Minn. 213, 41 NW 1020, 3 LRA 510; 
State v. Weatherby, 45 Mo. 17, 20; 
St. Louis Gaslight Co. v. St. Louis 
Gas, ete; Co. 46 Mo, A.752; 22> Atty.— 
Gen. v. New York, 10 N. Y. Super. 
119 [rev on other grounds 14 N. Y. 
5061;> Peo.,- ‘vz, Utica, Ins.93Ce 3, 15 
Johns. (N. Y.) 358, 387, 8 AmD 248; 
State v. Portage City Water Co., 107 
Wis. 441, 450, 883 NW 697. (14) “A 
privilege vested in certain persons by 
grant from the sovereign authority 
in the state, to exercise powers, or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“ 


_cer, 


§§ 1-2] 


are generally granted to corporations.” 
be granted to cities® or to other political subdivi- 


sions.* 


The expression ‘‘common right’’ is employed in 
the foregoing definition to indicate a right which 
pertains to citizens by the common law.5 


Grant by general act. The mere 


to perform acts, which, without 
such grant, they could not do or 
perform.’ Twelfth-St. Market Co. v. 
Philadelphia, etc., Terminal R. Co., 
142 Pa. 580, 590, 21 A 902,,989. To 
same effect Western Union Tel, Co. 
Vee Vinleht, olson Med, 20, OT CA 
356; Lord v. Equitable LL. Assur. 
Soc: 194 N. VY. 212, 87 NE 443, 22 
LRANS 420; South McAlester Eu- 
faula Tel. Co. v. State, 25 Okl. 524, 
106 P 962; Roper v. McWhorter, 77 
Ware 24) 218.) (15) WAS particular 
privilege conferred by grant from a 
sovereign or government, and vested 
in individuals or a corporation.” 
Chicago Municipal Gas Light, etc., 
Cor pv. suake, 130 1. 42, 53, 22> NE 
616; Chicago City R. Co. v. Peo., 73 
Ill. 541, 547. To same effect Peo. v. 
Union Gas, etce., Co., 254 Ill. 395, 98 
NE 768, AnnCas1916B 201; Young v. 
Webster City, ete, R. Co., 75 Iowa 
140, 39 NW 234; State v. Farmers’, 
ete., Sav. Bank, 114 Minn. 95, 130 
NW 445, 851; Dike v. State, 38 Minn. 
366, 367, 38 NW 95. (16) “A special 
privilege emanating from the gov- 
ernment by a legislative grant, and 
vested in an individual person or ina 


body politic or corporate.” Standard 
D. [quot Leatherwood vy. Hill, 10 
POA DEES GHG). ESBS eI sSAlin ey KG SOON 


grant by or under the authority of 
government, conferring a special and 
usually a permanent right to do an 
act, or a series of acts, of public 
concern, and, when accepted, it be- 
comes a contract and is irrevocable, 


unless the right to revoke is ex- 
pressly reserved.” Southampton vy. 
Jessup, 162 N. Y. 122, 126, 56 NE 


erante Ofwa, rights or 
individual or indi- 
corporation by the 


Shei GR) eae 
privilege to an 
vidualS or a 


Government or sovereign power.” 
State v. New York, ete, R. Co. 2 
NYCivProc 82, 89. (19) “A special 


grant by the sovereign power of a 
peculiar privilege whereby the re- 
cipient may do or enjoy something 
which in the exercise of the general 
rights of a subject or citizen he 
could not do or enjoy.’ Miners’ 
Ditch Co. v. Zellerbach, 37 Cal. 543, 
590, 99 AmD 300. (20) “A grant or 
immunity, privilege, or exemption by 
public or quasi-public authority.” 
Lawrence v. Times Printing Co., 22 
Wash, 482, 490, 61 P 166. (21) “A 
right, or privilege, conferred by 
law.” Western Irr. Canal 
Co., ; 5 3 CGY Ses Jesereyers IH) 
AmSR 166. (22) “A right belonging 
to the government, aS a sovereign, 
yet committed, in trust, to some offi- 
corporation or individual. 
Knoup v. Piqua Branch State Bank, 
1 Oh. St. 603, 614. (23) “A right, 
privilege or power of public concern, 
which ought not to be exercised by 
private individuals at their mere will 
or pleasure, but should be reserved 
for public control and administration, 
either by the government directly, 
or by public agents, acting under 
such conditions and regulations as 
the government may impose in the 
public interest, and for the public 
security.” California v. Central Pac. 
igo, (Ong GEILE ISS Uy CAtaats TSO MU rie 
32 L. ed. 157 [quot Ashley v. Ryan, 
153 U. S. 436, 441, 14 SCt 865, 38 L. 
ed. 773: Norfolk, etc., Belt Line 18% 
Co. v. Com., 103 Va. 289, 293, 49 SH 
39]. (24) “The right, granted by the 
public, to use public property for a 
public use, but with private profit. 
Lord v. Equitable L. Assur. Soce., 
FOAM GN We Cilee cebyeear NE 443, 22 
LRANS 420. (25) “A right which 
belongs to the government when con- 
ferred upon the citizen. Lasher Vv. 
[26 C. J.—64] 


FRANCHISES 


They may 
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has been granted to the publie at large does not 
deprive it of its character as a franchise,® if the 


grant is created by the sovereign power and did not 


[§ 2] 


fact that a right 


Peo., 183 Ill. 226, 238, 55 NE 663, 75 
AmSR 103, 47 LRA 802. (26) “Rights 
and privileges acquired only by spe- 
cial grant from the public through 
the legislature which impose upon 
the grantee, as the consideration 
therefor, a duty to the public to see 
that they are properly used.” St. 
Louis, etc., R. Co. v. Balsley, 18 Ill. 
A. 79, 82. (27) “Something which 
the citizen can not enjoy without 
legislative grant.’ Chicago Bd. of 
Mradeéuy., Peo., 91 Ally 80,835 - (28), “A 
branch of the sovereign power of the 
State, subsisting in a person or a 
corporation by a grant from the 
State.’ Rochester, etce., R, Co. v. 
New York, etc., R. Co., 44 Hun 206, 
Ahn eect tee OP ING. aay) cee LOIS 1)'7 Gem 
680]. To same effect Pennsyl- 
vania R. Co, v. Philadelphia Belt 
IminemRa Cor, seth a-DISt.. We OlePar 
Co.-625,, 629% 

{b] In England a franchise is de- 
fined as ‘a royal privilege or a 
branch of the King’s prerogative 
subsisting in the hands of a sub- 
ject.”’ 2 Blackstone Comm. p 37 
[quot California v. Central Pac, R. 


COMMU Ua. ale One Seu LOMsa oe 
L. ed. 150; Horst ‘v. Moses, 48 Ala. 
129, 146; State v. Moore, 19 Ala. 


514, 520; Norwich Gas Light Co. v. 
Norwich City Gas Co., 25 Conn, 19, 
36; Central R., ete., Co. -v. State, 54 
Ga. 401, 409; Lasher v. Peo., 183 
Til, 226, 232, 55 NE 6638, 75 AmSR 
103, 47 LRA 802; Belleville v. Citi- 
ZENG ELODSE a, (COs Hoey Ley lee Bb, 


38 NE 584, 26 LRA 681;- Chicago, 
GUC. EEO Ounvere Um barwero ols Lien Ga:s 
5753, Reo. ov; Holtz,. 92)-Tl.. 426, 428; 


Chicago Bd. of Trade v. Peo., 91 Ill. 
80, 82; Chicago City R. Co. v. Peo., 
73 ll. 541, 547; Cain v. Wyoming, 
104 Till, A. 5388, 549; Louisville To- 
bacco Warehouse Co. v. Com., 48 SW 
420, 428, 20 KyL 1047; Com. v. Frank- 
fort, 18 Bush (Ky.) 185, 189; Maes- 
tri v. Board of Assessors, 110 La. 
517%, -b2b, S4°°S) 6585) “Thompson; v. 
Moran, 44 Mich. 602, 604, 7 NW 180; 
State v. Minnesota Thresher Mfg. 
Co., 40 Minn. 213, 225, 41 NW 1020, 
3 LRA 510; Blake v. Winona, etc., 
R. Co., 19 Minn. 418, 18 AmR 345 
(aff 94 U. S. 180, 24 L. ed. 99); State 
v. Weatherby, 45 Mo. 17, 20; Lincoln 
St. R. Co. v. Lincoln, 61 Nebr. 109, 
130, 84 NW 802; Peo. v. Kerr, 37 
Bard Oo loo om Calion2 faNGwir LE SSiaiZo 
HowPr 258); State v. Pittsburgh, 
ete; RR. Co. 50) OlaSt. 239, 2515, 33 
NE 1051; Montgomery v. Multnomah 
Re COs aly (Ory (844 es 54 woe 435) 
Shamokin Valley R. Co. v, Livermore, 
47 Pa. 465, 466, 86 AmD 552; State 
Vor Scougal, sows.) 55) 62, 5) SNIW) 
858, 44 AmSR 756, 15 LRA 477; State 
v. Peel Splint Coal Co., 36 W. Va. 
802, 8138, 15 SE 1000, 17 LRA 385; 
Reg. v. Halifax County Ct. Judge, 
[1891] 2 @. Bi 263, 266]; Chitty 
Prerog, [quot Atty.-Gen. v. British 
Museum, [1903] 2 Ch. 598, 604]; 3 
Cruise Dig. p 278 [quot State v. 
Real HMst. Bank, 5 Ark. 595, 599, 41 
AmD 109; Arnold v. Mundy, 6 N. J. 
ii 1, 87, 10 AmD 356; Thompson: vy. 
Peo. 235) Wend, ON. Yee 538i 519s 
Knoup v. Piqua Branch State Bank, 


1 Oh. St. 603,- 614 (rev ‘on other 
grounds 16 How. (U. S.) 369, 14 L. 
ed. $77)]; Finch p 164 [quot State 


vy. Real Hst. Bank, 5 Ark. 595, 599, 
41 AmD 109; Peo. v. Utica Ins. Co., 
5a sonmean (Nee ny.) Goss oom on er) 
243; Com. v. Arrison, 15 Serg. & R. 
(Pa.) 127, 1380, 16 AmD 531]; Reg. 
v. Judge Halifax County Ct., [1891] 
1 Q. B. 793 [aff [1891] 2 Q. B. 263]. 


See State v. Real Est. Bank, 5 Ark. 
595, 41 AmD 109; Miner’s Ditch Co; 


exist by the common law.? 

B. Meaning of Term as Used in Statutes. 
The courts may not arbitrarily formulate a defini- 
tion of the word “‘franchise’’ as used in a consti- 


v. Zellerbach, 387 Cal. 543, 590, 90 
AmD 300; Denver, ete. R. Co. v. 
DenveriCity Co. 2) Colo. 6733 .ehi= 
cago v. Rothschild, 212 Ill. 590, 72 
NE 698; Peo. v. Ridgley, 21 Ill. 65, 
69; State v. Topeka, 30 Kan. 653, 2 
P 587; Henderson Nat. Bank v, Hen- 
derson, 39 SW 1030, 19 KyL 728; 
ATNOLA Pavey NIT ye Or UN le eicmdien 8.6 
10 AmD 356; Thompson y. Peo., 23 
Wend. (N. Y.) 537; Peo. v. Utica Ins. 
Co. 315 Johnss (NAGY. 18585 8. AmD 
243; Farmer’s Market Co. v. Phila- 
delphia, ete.,. R.Co., 142 Pa. 580; 
590; 210A 9024 Com, fv fArrison;) 15 
Seneca JR CPaa)) Laine l GurArmiD mooie: 
Twelfth St. Market Co. v. Philadel- 
oe etc., R. Co., 28 WklyNC (Pa.) 
ae 

[c] “Blackstone says in relation 
to franchises: ‘Franchises and lib- 
erty are used aS synonymous terms; 
and their definition is a royal privi- 
lege or branch of the king’s preroga- 
tive, subsisting in the hands of a 
Subject. Before therefore derived 
from the crown they must arise from 
the king’s grant; or in some cases 
may be held by prescription, which 
as has been frequently said, presup- 
poses a grant. The kinds of them 
are various and almost infinite... 
that they may be vested in either 
natural persons or bodies politic; in 
one: man) or iniumany., <2 Tov beva 
county palatine is a franchise vested 
in a number of persons. It is like- 
wise a franchise for a number of 
persons to be incorporated, and sub- 
sist as a body politic, with a power 
to maintain perpetual succession, and 
do other corporate acts; each indi- 
viaual member of such corporation 
is also said to have a franchise or 
freedom.’ ” Spring Valley Water 
Works v. Schottler, 62 Cal. 69, 106 
fatty 1L0r a UpeeSs (Sara 4 eSCtie4s 2s 
L. ed. 173]. 

2. See cases passim this title. 

3. Peo. v. Spring Valley, 129 Ill. 
169, 21 NE 843. See Municipal Cor- 
porations [28 Cyc 55]. 

[a] The right to exercise munici- 
pal powers and privileges conferred 
by the legislature upon a city is a 
franchise. Peo. v. Spring Valley, 129 
Tll. 169, 21 NE 848. 

4 Peo. v. Cooper, 139 Ill. 461, 29 
NE 872 (where the right to office of 
drainage commissioner and the incor- 
poration of a drainage district was 


involved). 

5. Spring Valley Water Works 
Co. v. Schottler, 62 Cal. 69, 107. See 
Curtis: vs, -Weavitt,. ab oN Ys. 9970 


(that ordinary powers of a corpora- 
tion are not franchises). 

““Common right’ is used with the 
signification of common law.” Spring 
Valley Water Works v. Schottler, 62 
Cale 69> Lov fafi 110 UES: S474 SCt 
48, 28 L. ed. 173]. 

6. Spring Valley Water Works v. 
Schottler, 62, Cal. 69), [affisll0) USES: 
347, 4 SCt 48, 28 L. ed. 1738]. See 
also infra § 35. 

7. Spring Valley Water Works 
v. Schottler, 62 Cal. 69 [aff 110 
LG BSE VE Ze SSC OL Ab ee 
173). 

[a] Discussion of rule.—‘‘Conced- 
ing for the argument that the Con- 
stitution . ., grants this right to 
every person, it does not follow that 
it is not a franchise. They are 
vested by a grant of the sovereign 
power, and not by the common law; 
and the generality of the grant does 
not deprive them of the character of 
franchises.” Spring Valley Water 
Works v. Schottler, 62 Cal. 69, 108 
faff 110 U.S. 347, 4 SCt 48, 28 L. ed. 
Wes i 


2010 [26C.3.] 


tution or a statute® The intention of the framers 
of the constitution or of the legislature enaciimge the | 
statute must be sought and the word eiven the | 
meaning intended by them,® and for this purpose 
the entire statute ™® and the context“ will be eon 
sidered. Im some statutes it appears from the Ien- 
guage used that the word is used im its lnmited and | 
technical sense as a privileze conferred by grant at 

the government on an individnal >= 
it is used in other than its ordimary lezal semse* 
A right exercisable by the public at common law 
has been desiemated a franchise m a statute pro | 
viding for a grant from a pubhe official and mame | 
reculations imtended to prevent disputes between 

persons exercising such privileve* fa statute by 

its terms is applicable to a particular class af fren- 

ehises other franchises not mentioned are not sub | 
ject to its provisions’ Constitutional provisiens | 
sometimes desionate certain richts as franchises2* | 


Wells Farzo v. Harrington, 54 | 
Mont, 235, 169 P 463. 
Ss. Wells Fargo v. Harrimzton, 54 | 
Mont. 235, 169 P 463. See South | 
Pasadena v. Pasadena Land, etc. Cra, 
152 Cal. 579, 93 P 490 (where “fran-| 
chise” was held to Gescribe the rights | 
and privileges of corporations usv- | 
any described as franchises acquired | 
and devoted to the} 
See also infra § 71. 
— Where during | 
many years of tax lezizlation spe- | 
cific references were made to ithe | 
taxable property of am express Gom- | 
pany but no mention whatever was) 
made of the framchises of the express | 
company, although during that period 
a franchise to carry on warious | 
other kinds of public work was made | 
mention of in the statutes, it was | 
apparent that a distinction was made 
between this class of public busimess | 
and those specially mentioned, and 
that the right to carry om the bmusi- 
Mess of an express company was mot | 
a franchise, but that it micht be car- | 
ried on by a private individual with- | 
out any grant from the state. Wells 
Fargo wv. Harrington, 54 Mont. 235, 
163 P 463 | 
16. Blackrock Copper Min. etc. | 
©o. v. Timgey, 34 Utah 369, 93 P 180, 
131 AmSR 650, 28 LRANS 255 
(where the word franchise used Im 
one section of the constitution was 
considered im comnection with the) 
use of the word im other sections). | 
ll. Stete v. Riverside Irr. On. 142 | 
La. 10, 76 S 216. 
fa] Shas it was held. where the 
State had mo power to erant the cor 
porate franchise te a foreign cor- 
poration, and its parishes and mazu- 
nicipalities had no power to srant 
such franchise to any corporation, 
that a statute, applicable to foreien 
as well as domestic corporations, 
operating under a franchise sranted 
by the state, or any parish or mu- 
nicipal corporation, referred to sec 
ondary franchises only. State vw. 
Riverside Irr. Co, 142 La. 10, 76 3S 
216. 
12. Smith v. Osceola, 178 ITowe | 
200, 1539 NW 648. 
132. New York, eir. rR. Co vw! 
, 149 Ima. 344, 47 NE 
1060, 49 NE : 


ville, ete, R. Co, Gna Ay 120 NE 
$11. 

[a] Stream—“The franchises re- 
ferred to in a statute which forbade | 
railroad corporations tm cross 2| 
stream except in a prescribed man- 


Hay Op. 149 
1060, 25 INH 
Waits w. 


Ema. 
2E3_ 


fivaie Shell ish im 


aan ic service). 

[aj 15. Pao. 
@ism 1939 N. WY. 
Statnie, raquirim= 


ceased for 2 time). 
216 Sen Joaquim 
Co. v. Mercei 


1¥.. 


185 Ped. 250, 


im the act. 
148 Wis. 334, S50. 


(“sperial privileze> 
USei in & Gleuse of 
dealing with woliti 
held not te refer t 


or Droeperiy}. 
2. = 
DG. S. BUT, 27, 23 TL. 


ty 
I 
a 
wi 


S07. 


Water Comrs.. 
NYS i1 
NW. WY. 


ja] CGriiiciom of 


| Meanine te the & 


thouch of 


mer and which required that after exists it is leh 
the crossing was made the corpora- | chise”” Morsen = 
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! 


“‘rights, powers, and privileges,’’®! or ‘‘rights, 
privileges, and franchises,’’*? may not be synony- 


mous with the term ‘‘franchises.’’ 


immunities of a personal character are referred to 


sometimes as franchises.?® 


Instances of popular use of term. 
has been used as embracing the right of trial by 
jury,** the mght of habeas corpus,** and also politi- 
cal rights of subjects and citizens,?® like the elective 


tranchise.?* 


Applied -to a corporation ‘‘franchise’’ is often 
used indifferently to describe the right to be ®® or 
the right. to act,®® all rights, powers, and privileges 
of the corporation,*® all that the corporation pos- 
sesses,*#4 or again mere personal immunities.*? 

The use of the word ‘‘fran- 


As a trade term. 
chise’’ to designate the right of 


v. Piqua Branch State Bank, i Oh. 
St. 602 [rev on other grounds 16 
How. (U. S.) 369, 14 L. ed. 977]. (2) 
It may or it may not be according 
to the character of the privilege. 
Knoup v. Piqua Branch State Bank, 
supra. 

31. East Tennessee, ete., R. Co. v. 
Hamblen County, 102 U. S. 278, 26 L. 
ed. 152. 

32. Hast Tennessee, etc., R. Co. v. 
Hamblen County, 102 U. S. 278, 26 
Dweds 4152. 

33. Chicago Bd. of Trade v. Peo., 
9d. dls 480, 183; > Denison; etc., R:i ‘Co. 
v. St. Louis Southwestern R. Co., 30 
Tex. Civ. A. 474, 72 SW 201. See 
Atlantic, etc., R. Co. v. Georgia, 98 
U. S. 359,25 LL. ved. 185 (corporate 
franchises); Morgan v. Louisiana, 93 
UW, SP 20.7,5°223,523) L.vied:* 860)-Cit vis 
often used as synonymous’ with 
rights, privileges and immunities, 
though of a personal and temporary 
character’’) ; Buchanan v. Knox- 
Wille! sLetc.; — IR.) Cons—giie | Wed.i4i82'4? 
334, 18 CCA 122 (denoting all right, 
powers, and privileges of a corpora- 
tion); In re White Plains, 71 App. 
Div. 544, 552, 76 NYS 11 [rev on 
other grounds 176 N. Y. 239, 68 NE 
348] (where the text statement is 
made); Phalen v. Com., 1 Rob. (40 
Va.) 713, 724 (“A franchise may con- 
sist in personal privilege or exemp- 


tion, or in rights or_ privileges 
connected with personal or _ real 
estate’). 

34. See Chicago, etc, R. Co. v. 
Dunbar, 95 Ill. 571, 575 (dictum). 
85. See Chicago, etc., R. Co. v. 


Dunbar, 95 Ill. 571, 575 (dictum). 

36. Atchison: St. R. Co. v. Mis- 
souri, ete., R. Co., 31 Kan. 661, 3 _P 
284; Pierce v. Emery, 32 N. H. 484, 
507. 

“A franchise involving solely mat- 
ters of pecuniary interest, or a privi- 
lege in respect to property, can in 
no just sense be called a_ political 
privilege.” Atchison St. R. Co. v. 
Missouri, ete, R. Co., 31 Kan. 661, 
666, 3 P 284. 

87. Peo. v. Holtz, 92 Ill. 426; Peo. 
v. Ridgeley, 21 Ill. 65; Pierce v. 
Emery, 32 N. H. 484, 507; Savage v. 
. Umphries, (Tex. Civ. A.) 118 SW 893. 
See Chicago, etc., R. Co. v. Dunbar, 
95 Ill) 571, 575 (dictum); Union 
Water Co. v. Kean, 52 N. J. Ea. 111, 
128, 27 A 1015 [rev on other grounds 
52 N. J. Eq. 813, 31 A 282, 46 AmSR 
538] (‘“franchise’ in 9 Ann c 20 
‘construed to refer to the franchise 
as being a freeman of a munici- 

ality). : 

P far “True franchise.”—The right 
to exercise an elective franchise is 
a true franchise because it is a right 
conferred by the state or by the body 
politic. Savage v. Umphries, (Dex: 
Civ. A.) 118 SW 893. i 

Nature and ae eh ee right of 

e see Hlections § 5 

Oe Matter of White Plains Water 
Comrs., 71 App. Div. 544, 76 NYS 
11 [rev on other grounds 176 N. Y. 


239, 68 NH 348]. 


FRANCHISES 


Privileges and 


“*Wranchise’’ 


[§ 4] 


a member of a 


39. Matter of White Plains Water 
Comrs., 71 App. Diy. 544, 76 NYS 11 
[rev on other grounds 176 N. Y. 239, 
68 NE 348]. See Western Union Tel. 
COm mV. ELI) DUG, SiomOLr © Ooo) Looms bs 
1170 (where primary and secondary 
franchises are distinguished). 

40. Buchanan v. Knoxville, 71 
Fed. 324, 18 CCA 122 (dictum). 

[a]. Generic term.—‘‘It is also to 
be regarded as a generic term cover- 
ing all rights granted to a corpora- 
tion by legislative act or statute. ... 
A corporation . . is itself a fran- 
chise, and the different powers which 
may be exercised by the corporation 
are also franchises.” Cedar Rapids 
Water Co. v. Cedar Rapids, 118 Iowa 
234, 238, 91 NW 1081 [app dism 199 
U. S. 600, 26 SCt 747, 50 L. ed. 327]. 

41. Buchanan v. Knoxville, 71 
Fed, 324, 18 CCA 122 (dictum). See 
also Corporations § 160 et seq. 

42. Matter of White Plains Water 
Comrs., 71 App. Div. 544, 76 NYS 
11 [rev on other grounds 176 N. Y. 
239, 68 NE 348]. 

Corporate franchises 
see Corporations § 160. 

43. Lawrence v. Times Printing 
Co., 22 Wash. 482, 61 P 166. 

44. Lawrence v. Times Printing 
Co., 22 Wash. 482, 61 P 166. 


in general 


45. See also infra § 15. 
46. See cases infra notes 47-54. 
47. Ala. — Dyer v. Tuskaloosa 


Bridge Co., 2 Port. 296, 27 AmD 655. 

Tll.—Rohn vy. Harris, 130 Ill. 525, 
22 NE 587. 

Mass.—In re Fay, 15 Pick. 243. 

N. J.—State v. Hudson County, 23 
INS i BOR ADM ishik 2 ON Ge dae bag yatta | 

IN —linauaavien SOaGp, sae INee. 
611, 619, 84 AmD 314. 

Or.—Hackett v. Wilson, 12 Or. 25, 
6 P 652. 

S. D.—Evans v. Hughes County, 3 
S. D. 580, 54 NW 608. 

See Ferries § 1 et seq. 

Kent says: “The privilege of mak- 
ing a road, or establishing a ferry, 
and taking tolls for the use of the 
same, is a franchise.” Milhau v. 
Sharp, supra. 

48. Charles River Bridge v. War- 
ren) Bridge, 11) Pet. (U.. Si) 210%, 29. 
L. ed. 773, 938; Truckee, etc., Turnp. 
Road Co. v. Campbell, 44 Cal. 89; 
Southampton v. Jessup, 162 N. Y. 
122, 56 NE 538; Chenango Bridge Co. 
v. Paige, 83 N. Y. 178, 38 AmR 407; 
Davis v. New York, 14 N. Y. 506, 


67 AmD 186; Thompson v. Peo., 23 
Wend. » CN. Y.) 587. See -Bridges 
§ 30. 

49. Augusta Bank vy. Earle, 13 


Pet; (Uy .S.)' 519, 10 L.-ed. 274; Pel- 
ham v. The B. F. Woolsey, 16 Fed. 
418; Dyer v. Tuskaloosa Bridge Co., 
2 Port. (Ala.) 296, 27 AmD 655; Sulli- 
van v. Lear, 28 Fla. 463, 2 S 846, 
11 AmSR 388; Flandreau v. Elsworth, 
151 N. Y. 473, 45 NE 853; Smith v. 
New York, 68 N. Y. 552; Walsh v 
New York Floating Dry Dock Co., 
N. Y. 448 [aff 8 Daly 387]; Smith 
New York, 68 N. Y. 552; Curtis 
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news gathering association to receive news reports 
to be published in a newspaper controlled by it is 
held not to be an ordinary and excepted use, but 
to have a particular trade meaning;** and the use 
of the word in a mortgage covering the property of 
such member will not inelude such right.‘4 
D. Illustrations of Use of Term. The 
following are examples of rights or privileges which 
have been held to be franchises :*5 
Maintenance of public improvements. 
to establish and maintain public improvements and 
exact compensation for their use,#* such as public 
ferries,” public bridges,*® public wharfs,?® turnpike 
and toll roads,°° railroads,*! street railroads,®? or 
telephone ** or telegraph systems,®* may be a fran- 
chise; and the same is true of a right to estab- 
lish and maintain a public market in some jurisdic- 


The right 


New York, 14 N. Y. 506, 67 AmD 
186 [rev 9 N. Y. Super. 663, 12 NY 
LegObs 17] (dictum); Delaware, etc., 
Canal Co, v. Lawrence, 2 Hun 163 
[aff 56 N. Y. 612 mem]. See Wharves 
[40 Cye 896]. 

{a] Right to construct. — The 
right to build on a navigable river 
within low-water mark is a franchise. 
Delaware, ete., Canal Co. v. Law- 
renee, 2) Hun) 163) [aff 56 N. Y¥. 612 
mem]. 

[b] Right to collect wharfage.— 
“The right to collect wharfage is a 
franchise and depends upon a grant 
by the sovereign power.” Walsh v. 
New York Floating Dry Dock Co., 
TT IN, ¥.. 448,452. : 


[ec] Under statute.—‘“The right to 
collect wharfage rests upon the 
statute; it is a franchise dependent 
upon a grant from the sovereign 
power.” Flandreau v. Elsworth, 151 
N. Y. 473, 477, 45 NE 853. ; / 

50. Truckee, etc., Turnp. Road 
Co. v. Campbell, 44 Cal. 89; Blake 


v. Winona, etc., R. Co., 19 Minn, 418, 
18 AmR 345 [aff 94 U. S. 180, 24 L. 
ed. 99]; Delaware, etce., Canal Co. v. 
Lawrence, 2 Hun (N. Y.) 163; Beek- 
man vy. Saratoga, ete., R. Co., 3 Paige 
(N. Y.) 45; Davis v. New York, 14 


N. Y. 506, 67 AmD 186. See Turn- 
Dees and Toll Roads [38 Cyc 
i}; 
[a] “The privilege of making a 


road and taking tolls thereon, is a 
franchise as much as the establish- 
ment of a ferry or a public wharf, 
and taking tolls for the use of the 
same. This language was repeated 
and adopted in Davis v. The Mayor 
of New York.” Delaware, etc., Canal 
Co. v. Lawrence, 2 Hun (N. Y.) 163, 
193 [aff 56 N. Y. 612 mem]. 

51. Memphis, etc., R. Co. v. Berry, 
L129. 1S.616095 5. SCte299, 28) li weds 
837; Kennebec, ete, R. Co. v. Port- 
land, ete., R. Co., 59 Me. 9 [app dism 
TAM Wiall) -CUin S:)) 2235) 20 aed. S50ne 
Blake v. Winona, ete, R. Co., 19 
Minn. 418, 18 AmR 345 [aff 94 U. S. 
180, 24 L. ed. 99]. See Railroads [33 
Cyew6oils 

[a] Dlustration.—Where a rail- 
road corporation is allowed to con- 
struct, maintain, and operate struc- 
tures and trains in, under, or above 
any public way or place it enjoys 
a special franchise. New York Cent., 
etc., R. Co. v. Gourley, 198 N. Y. 486, 
92 NE 398. 


52. Peo.-v, Sutter St. R. Co., 117 
Cal. 604, 49° P 736; Denver, ete., R. 
Come. .Wenvern, Cityaues .©O..8 2a Colo: 


673; Milhau v. Sharp, 2% N. Y. 611, 
84 AmD 314; Davis v. New York, 14 
N. Y. 506, 67 AmD 186 [rev 9 N. Y. 
Super. 663, 12 NYLegObs 17]; Peo. 
Nie dsaagnes!( sthds MOO. |v ryan NE 
188, 25 HowPr 258]. See Street Rail- 
roads [86 Cyc 1050 et seq]. 

53. Lowther v. Bridgeman, 57 W. 
Va. 306, 50 SE 410. 


54. California State Tel. Co. v. 
Alta Tel. Co., 22 Cal. 398 (in the 
nature of a franchise). See Tele- 


graphs and Telephones [37 Cye 16138]. 
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tions but not in others.®> 


The right to take toll has been held a franchise,*® 
as the right granted by statute to collect. tolls upon 
>? or to collect a specified com- 
pensation for the service rendered in the exercise 


logs placed in a river,® 


of a franchise.®® 


Right to use public streets. The right or privilege: 
of using the streets for purposes other than those 
for which the streets are ordinarily used is a fran- 
chise,®® as the right to make use of the public 
streets for railroad or other lke purposes,®° for 
the purpose of delivering electricity to consumers,*? 
for the purpose of maintaining and operating a 
system of waterworks,®? or for the purpose main- 
taining gas pipes,®* although it has been held that 
The right to ¢on- 
struct a railroad across a public highway is a fran- 
The franchise consists in the right to oe- 
cupy the streets for a public purpose as distin- 
guished from the actual occupancy thereof.®® 


such a right is an easement.** 


chise.® 


Right to exercise extraordinary 


55. See infra § 10. 

56. Talcott v. Pine Grove, 23 F. 
Cas” No: 13,735; 1) Elipp. 120° [aff 
19 Wall. 666, 22 L. ed. 227]. 

57. Sellers v. Union Lumbering 
Co., 39 Wis. 525. See Logging [25 
Cye 1572]. 

58. Parker v. Elmira, etc., R. Co., 
165 No YO) 274, (59 NEP 81 @ight 
granted a railroad to charge four 
cents a mile). 

59. Peo. v. State Tax Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884, 175 N. Y. 482, 67 NE 
1087 [aff 199 U. S. 1, 25 SCt 705, 50 
L. ed. 65, 4 AnnCas 381]. See also 
infra this section; and generally Mu- 
nicipal Corporations [28 Cyc 866]. 

60. Peo. v. Western New York, 
etens Tract. “Co., 214 N: TY-526,. 108 
NE 847 (the right to lay tracks); 
Beekman y. Third Ave. R. Co., 153 
N. Y¥. 144,47 NE 277: Phenix v. 
Gannon, 123 App. Div. 93, 108 NYS 
255. See Pennsylvania R. Co. v. 
Philadelphia Belt Line R. Co., 1 Pa. 
Dist 12910. Pa. “Co: 625 s(dietum)> 
Matter of Toronto St. R. Co., 22 Ont. 
374 (the right granted by the sov- 
ereign government to use _ public 
streets for the purpose of operating 
a Street railway was a franchise and 
not a mere license or easement). 

61. Purnell v. McLane, 98 Md. 589, 
56 A 830; In re Long Acre Electric 
mishe ate, Co, 88 Ny YoOMS6i, §80 
NE 1101 [aff 117 App. Div. 80, 102 
NYS 242 (aff 51 Misc. 407, 101 NYS 


460)]. See also Electricity § 7 et 
seq. 
62. Cal. — Spring Valley Water 


Works v. Schottler, 62 Cal. 69 [aff 
a UL -S: 347, 4 SCt 48, 28 Le ed. 

7 

_Ky.— Frankfort v. Stone, 108 Ky. 
400, 56 SW 679, 22 KyL 25. 

N. Y.—Milhau v. Sharp, 27 N. Y. 
611, 84 AmD 314. 

Va.—Wheat v. 
742, 14 SE 672. 

Wis.—State v. Portage City Water 
Co., 107 Wis. 441, 83 NW 697. 

See Waters [40 Cyc 775]. 

“The doctrine that the right to 
eollect rates for water distributed 
or furnished is a franchise independ- 
ent of the creative or corporate 
franchise is by no means new or 
strange. This rule and other analo- 
gous rules fMd support in many well- 
considered cases.’”’ San Joaquin, etc., 
Canal, etc., Co. v. Merced County, 2 
Cale As oes, 599, St P 285. 

63. State v. Billings Gas Co., 55 
Mont. 102, 173 P 799; Public Service 
Gas Co. v. Board of Public Utility 
Comrs., St Nod. to. 584592 Ay 6065794 
fe 634,795. A: 1079. RATT 930: 
Jersey City Gas Co. v. Dwight, 29 
N. J. Eq. 242; Brooklyn Cent. R. Co. 


Alexandria, 88 Va. 


FRANCHISES 


chise: 


a franchise.*# 


chise.*® 


functions. The 


v. Brooklyn City R. Co., 32 Barb. 
(N. Y.) 358; Brooklyn v. Jourdan, 7 
AbbNCas (N. Y.) 23; State v. Cin- 
cinnati Gas Light, ete., Co., 18 Oh. 
St. 262. 

64. Peo. v. Mutual Gaslight Co., 
38 Mich. 154. See Gas [20 Cyc 1154]. 

65. New York Cent., ete., Co. v. 
Woodbury, 74 Misc. 130, 183 NYS 135. 
See Peo. v. Moroney, 224 N. Y. 114, 
120 NE 149 (crossing over state 
canal). 

66. United R., etc., Co. v. Balti- 
more, 111 Md. 264, 73 A 633 [quot 
Consolidated Gas Co. v. Baltimore, 
191° Md. 541, 61 A 532, 109 AmSR 
584, 1 LRANS 263]. 

[a] Distinction between right and 
exercise) thereof.—‘Now and _ then 
the right to do a particular thing— 
which is the franchise—is confused 
with the results achieved in the exer- 
cise of the right, and those results 
are inaccurately spoken of as the 
franchise., The right to occupy ithe 
street with gas mains is a franchise 
—the actual occupation of them in 
that way pursuant to the franchise 
is the acquisition of the easement. 
You must distinguish between the 
right to do the thing, and the in- 
terest acquired in the soil by the 
exercise of that right.” Consoli- 
dated Gas Co. v. Baltimore, 101 Md. 
541, 546, 61 A 532, 109 AmSR 584, 1 
RANS 263. 

67. See cases infra notes 68-73. 

68. State v. Weatherby, 45 Mo. 17. 
See Municipal Corporations [28 Cyc 
307]. 

69. Northwestern Trust Co. v. 
Bradbury, 112 Minn. 76, 127 NW 3886; 
International Trust Co. v. American 
L. & T. Co., 62 Minn. 501, 65 NW 78, 
632; Atty.-Gen.' v. New York, 10 N. 
Y. Super. 119 [rev on other grounds 
14 N. Y. 506]; Peo. v. Geneva Col- 
lege, 5 -Wend. (N. Y.) 211 (die- 
tum); Dearborn vy. Northwestern 
Sav. Bank, 42 Oh, St. 617; 51 een 
Shiv State iv. Scougal, 13. 1S) 35}, 
51 NW 858, 44 AmSR 756, 16 LRA 
477. 

Right to conduct a banking busi- 
ness see infra 0 15. 

70. Central 
Pac: Got 127 Lats Fi 8 SCt 1073, 
32 L. ed. 150. 

Ga.—Butler v. Thomasville, 74 Ga. 
570. 

Ill._—Chicago, ete., R. Co. v. Dun- 
bar, 95 Ill. 571; Highway Comrs. Vv. 
Chicago, ete, R. Co., 34 Ill. A. 32. 
See Springfield, etc., R. Co. v. Peters, 
8 Ill. A. 300 (unless the right to 
exercise the right of eminent do- 
main is brought in question a con- 
demnation proceeding does not in- 
volve a franchise). 

Ind.—Allen v. Jones, 47 Ind. 438. 
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right to perform some function of an extraordinary 
character has been held to be a franchise,®’ as the 
right to exercise powers which can ordinarily be 
exercised only by the state.®® 
the following privileges has been held to be a fran- 
The privilege granted to banks of issuing 
their notes for the purpose of circulating such notes 
as money;°® the power to exercise the right of 
eminent domain;*® the right of a city to take pos- 
session of, and improve as a eity park, land outside 
of the city limits;"? the power to appoint the faculty 
of a college;** the power to confer college degrees.73 
It has been held under a statute that the -business 
of insurance is one dependent upon the exercise of 
By statute certain powers are de- 
elared to be franchises.*® 
persons appointed under a statute to close up the 
affairs of a bank did not exercise or enjoy a fran- 


The right to exercise 


It has been held that the 


The right to exist as a corporation is generally 
held to be a franchise,’? although it has been said 


Me.—Kennebeg, etc., R. Co. v. Port- 
land, ete., R. Co.. 59 Me. 9 [app dism 
14 "Wall. (GU. S.)-23, 20) Ti eds (85078 

Md.—Baltimore, ete. Turnp. Road 
v. Baltimore, etc, R. Co., 81 Md. 247, 
31 A 854. 
ok Ge v. Boston, 14 Gray 

Mich.—Thompson vy. 
Mich. 602, 7 NW 180. 

Oh.—Knoup v. Piqua Branch State 
Bank, 1,Oh: St. 608. 

Pa.—Shamokin Valley R. Co. v. 
Livermore, 47 Pa. 465, 86 AmD 552. 

See also Eminent Domain § 22 et 


Moran, 44 


71. Thompson y. Moran, 44 Mich. 
602, 7 NW 180. 

72. Peo. -v. Geneva College, 5 
Wend. (N. Y.) 211. 

73. Peo. v. Geneva College, 5 
See Colleges and 
Universities § 8. 

745 Beals vy Loew, . 9) y Misch 2485 
44 NYS 42, 26 NYCivProc 132. See 
Peo. v. Geneva College, 5 Wend. (N. 
Y¥.) 211 (dictum). See also Insur- 
ance. 

75. See statutory provisions; and 
Spring Valley Water Works v. 
Schottler, 62 Cal. 69 [aff 110 U. S. 
347, 4 SCt 48, 28 L. ed. 173]. 

76. Peo. v. Ridgley, 21 Tl 65. 

77. U.-S.—Central Pac. R. Co. v. 
California, 162 U. S. 91, 16 SCt 766, 
40 L. ed. 903. 

Cal.—Spring pee Aas Works 
v. Schottler, 62 Cal. ¢ 

Colo.—TIron Since min, Co. 
Cowie, 31 Colo. 450, 72 P 1067. 

ill.—Peo. vo Cooper; 139° Til 463; 
£9 NE 872; Hazelton Boiler Co. v. 
Hazelton Tripod Boiler Co.; 137 Tl. 
231, 28 NE 248; Peo. v. Spring Val- 
ley, 129 Ill. 169, 21 NE 843; Peo. Vv 
O’Hair, 128 Ill. 20, 21 NE 211; Drum- 
mond Tobacco Co. v. Randle, 114 Tl. 
412, 2 NE 536; St. Louis, ete., Coal, 
etc., Co. v. Edwards, 103 Ill. 472. 

Iowa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 118 Iowa 234, 91 NW 
1081. But see Young v. Webster 
City, .etcl Ria Co, Wh. Towa et a0. 3s 
NW 234 (corporations are not fran- 
chises but the attributes of the cor- 
porations are). 

Ky.—Louisville Tobacco Ware- 
house Co. v.’Com., 20 Kyl 1047, 48° 
SW 420. 

Z N. H.—Pierce v. Emery, 32 N. H. 

84. 

N. Y.—Peo. v. State Bd. Tax 
Comrss, G74 GN ey a P47 Gee ING OF 
Atty.-Gen. v. New York, 10 N. Y. 
Super. 119 [rev on other grounds 14 
N. Y. 506]. 

Pa.—Twelfth-St. Market Co. v. 
Philadelphia, ete. R. Co. 142° Pa. 
580, 21 A 902, 989. 

S. D.—State v. Scougal, 3 S. D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Bese 


that this is a misapplication of terms,® and that 
it is the right to create-a corporation which is a 
r Special privileges which may be exer- 
cised by corporations are also franchises,®° and such 
franchises are as varied as the purposes for which 
The franchise of cor- 


franchise.7® 


corporations are created.51 
porate existence is distinct from 


quired by a corporation for use in transacting its 
The existence of a primary corporate 
franchise will not establish the right to exercise a 


business.82 


special franchise.®% 


Certain rights of an exclusive nature have been 
held to be franchises, as an exclusive right of fish- 
The right to the exclusive 
use of a patent under a patent right has under the 


ing in a public river.*4 


FRANCHISES 


a franchise ac- 
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terms of the statute been held to be a franchise.%® 
The right to use a trade-mark is not a franchise.*¢ 

The right to membership in an incorporated club 
or society has been held to be a franchise,‘? but 
membership in an unincorporated association was 
held not to be.88 

Right to engage in business. 
to use the public streets in the operation of certain 
classes of business will constitute a franchise right,®9 
where such business may be carried on without the 
use of the public property, the right to ‘conduct 
such business is not necessarily a franchise.°® 

Instrument of grant. 
sometimes applied to the instrument of grant by 
which the franchise is created.®2 


Although the right 


The term ‘‘franchise’’ is 


II. SOURCE, OBJECT, AND NATURE 


f§ 5] A. Source. A grant from the sovereign 


There must be some parting of prerogative belong- 


power is essential to the creation of a franchise.®? | ing to the king or to the people to constitute a 


55, 51 NW 858, 44 AmSR 15 
LRA 477. 

Tex.—State v. Austin, ete., R. Co., 
94 Tex. 530, 62 SW 1050. 

Va.—Tuckahoe Canal Co. v. Tucka- 
Moe, WeLez0 he. Con, 11) leizh (388 Va.) 
42, 36 AmD 374. 

See Corporations § 160. 

“Corporate capacity is a_ fran- 
chise.’”’ California v, Central Pac. R. 
Cor, U2 Ue Sit, 415) 8 oSCty 10732 32 
L, ed. 150. 

[a] Discussion of meaning of 
franchises.—‘‘The right to exist as 
a corporation in this state is a fran- 
echise or privilege conferred upon 
any individuals who meet the re- 
quirements of the statutes. ... The 
word also has a more restricted 
meaning, to denote a special privi- 
lege conferred upon certain individ- 
uals, associations and corporations, 
not enjoyed by the citizens generally. 
For example: Under its franchise a 
street railway may lay its tracks 
upon and operate itS cars over pub- 
lic roads, streets and alleys, and oc- 
cupy such thoroughfares to the ex- 
clusion of the public, to the extent 
necessary to the conduct of its busi- 
ness. A telegraph or telephone com- 
pany under its franchise may use 
such public places for its poles, lines 
and wires; and a gas or water com- 
pany, by virtue of the like author- 
ity, may tear up the streets and 
other public roads, and to that ex- 
tent impede public travel, for the 
purpose of laying, repairing, or re- 
newing the mains. These examples 
might be multiplied almost indefi- 
nitely, for such franchises are about 
as varied as the purposes for which 
corporations may be organized; but 
the forezoing suffice to illustrate a 
sharacter of public privilege or fran- 
ehise not conferred upon or enjoyed 
by the public generally.” Wells 
fargo v. Harrington, 54 Mont. 235, 
239, 169) P 463. ‘ 

[b] Right to form corporation 
under gemeral corporation laws.— 
“What is called ‘the franchise of 
forming a corporation,’ is really but 
an exemption from the general rule 
of the common law prohibiting the 
formation of corporations. All per- 
sons in this state have now the right 
of forming ccrporate associations 
upon complying with the simple 
formalities prescribed by the stat- 
ute. The right of forming a corpo- 
ration, and of acting in a corporate 
capacity under the general incorpo- 
ration laws, can be called a fran- 
chise only in the sense in which the 
right of forming a limited partner- 
ship, or of executing a conveyance 
of land by deed, is a franchise.” 
State v. Western Irr. Canal Co., 40 
Kan. 96, 19 P 349, 10 AmSR 166. 

78. Knoup v. Piqua Branch State 
Bank, 1 Oh. St. 603 [rev on other 


756, 


-grounds 16 Hew, (UU. S,) 3869, 14 L. 


ed. 977] 


79. Knoup v. Piqua Branch State 
Bank, 1 Oh, St. 603 [rev on other 
grounds 16 How. (U. S.) 369, 14 L. 
Cdeeo (alle 

80. Arapahoe County v. Rocky 
Mountain News Printing Co., 15 Colo. 
A. 189, 61 P 494; Lumberville Dela- 
ware Bridge Co. v. State Bd. of As- 
sessors, “b> Nd. a. 529, 26 A 711, 
25 URA 134: Peo. v. State Bd. Tax 
Comrs., 174 N. Y. 417, 67: NE 69; 
Atty.-Gen. v. New York, 10 N. Y. 
Super. 119 [rev on other grounds 14 


N. Y. 506]; Sellers v. Union Lum- 
bering Co., 39 Wis. 525. See Cor- 
porations § 160. 

81. State v. Anderson, 90 Wis. 


550, 68 NW 746. 

82. Memphis, etc., R. Co. v. Berry, 
Lie Wr san O00. on SOL NZOO. 26. tr. Nee 
837; Lumberville Delaware Bridge 
Co. v. State Bd. of Assessors, 55 N. 
Je Le ODO ee Or rate Lee sgoe LbCAT 134 
Hazelten Boiler Co. v. Hazelton Tri- 
pod. Boiler 'Co;2137 fll: 231, 282NE 
248, See Buchanan v. Knoxville, 
ete, A CO.) Gl red. 324418" CCA 122 
(exemption from taxation); State v. 
St. Louis, etce., Electric R. Co., 279 
Mo. 616, 216 SW 768 (the right to 
construct and operate a railroad was 
a franchise subject to taxation dis- 
tinct from the primary franchise to 
be a corporation); and generally Cor- 
porations § 160. 

“NOL Only) its) “peing, .ybute its 
powers, its franchises, and immuni- 
ties are grants of the legislature 
which gave it its existence.” At- 
lantic, ete., R. Co. v. Georgia, 98 U. 
S. 359, 364, 25 L. ed. 185. 

“Wssential properties of corporate 
existence are quite distinct from the 
franchises of the corporation.” 
Memphis, etc., R. Co.\v. Berry, 112 
Wips009s D nsCt 1299, 29_ 1a. ed.) Sone 

Corporate powers as franchises 
see infra § 25. 

83. Schierhold v. North Beach, 
ete., R. Co., 40 Cal. 447. See Cor- 

(PING Aa Be 


porations § 160. 

84. Arnold v. Mundy, 

1, 10 AmD 3856; Slingerland v. Inter- 
national Contracting Co., 43 App. 
ID Pals, GOL INOGS UES liebe DUE Ie Ne 
G0) 61) INN 995, (56) LRA 494]. = See 
Fish § 9 et seq. 

85. Reg. v. Judge Halifax County 
Cos Sot @ysBe, 263) fpatt sTLsoiy 
2° Q@: BY 263]: See’ Bow v. Hart, 
[190d a ikaw BS 592. “(holding "a 
patent to be a franchise); Maginn v. 
Bassford. 196 Ill. 266, 63 NE 668 
(where question was not decided as 
not being involved). 

86. Hazelton Boiler Co. v. Hazel- 
ton Tripod Boiler Co., 137 Ill. 231, 
28 NE 248; Bow v. Hart, [1905] 1 
iKrwba oo. 

[a] Reason for rule.—“‘A trade- 
mark is not a franchise. It is not 
a privilege emanating from the 
sovereign power of the State, owing 
its existence to a grant, or a pre- 
scription presupposing a grant but 


it is, on the contrary, the name, sym- 
bol, figure, letter, form or device 
adopted and used by a manufacturer 
or merchant in order to designate 
the goods he manufactures or sells, 
and distinguish them from _ those 
manufactured or sold by another.” 
Hazelton Boiler Co. v. Hazelton Tri- 
pod Boiler.Co., 137 Ill. 231, 233; 28 
NE 248. 

87. State v. Georgia Medical Soc., 
38 Ga. 608, 95 AmD 408; Peo. v. Erie 
County Medical Soc., 32 N. Y. 187 
Laff 25 HowPr 333]; Thompson yv. 
Tammany Soc., 17 Hun (N. Y.) 305; 
White v. Brownell, 2 Daly (N. Y.) 
329, 4 AbbPrNS 162 (dictum); Evans 
v. Pailadelphia Club, 50 Pa. 107. But 
see Chicago Bd. of Trade v. Peo., 
91 Ill. 80 (where the right to mem- 
bership in an incorporated board of 
trade was held not to be a fran- 
chise within -the meaning of the 
statute. _“One test that might well 
be applied is that in the case of the 
non-user or mis-user by the party 
owning membership in such a cor- 
poration, an information would not 
lie against him at the suit of the 


people’). 

ss. White v. Brownell, 2 Daly 
(N. Y.) 329, 4 AbbPrNS 162. See 
Chicago, etc., Co. ‘v. Dunbar: (95 


Ill. 571, 575 (“In its broad and popu- 
lar sense it [the word franchise] 
embraces ... the right to member- 
ship in voluntary associations or 
corporations’’). 

89. See supra text and note 59 et 
seq. 

90. Grant of sovereign power es- 
sential to the creation of a franchise 
see infra § 5. 

91. North American 
Co. v. Des Moines City R. Co., 256 
Fed. 107. 

92. U. S.—Blair v. Chicago, 201 
U. S. 400, 26 SCt 427, 50 L. ed. 801; 
People’s Pass. R. Co. v. Memphis 
City Re Cos 10 F Wallee3s 819 eiwieds 
844; People’s Pass. R. Co. v. Mem- 
phis: Citys Ri*Co4y 10 Walk *38ao9" 
ed. 844; Woods v. Lawrence County, 
1 Black 386,17 L. ed. 122; Augusta 
Bank v. Farle, 13 Pet. 519, 10 L. ed. 
274; McPhee, etc., Co. v. Union Pac. 
Re | COn M18 eS Medsi5,, 33:7 eC CARNE IO) 
Western Union Tel. Co. v. Norman, 
77 Wed. 13 [app dism 17 SCt 1002, 
A Seeds A182. 

Ala.—Horst v. Moses, 48 Ala. 129. 

Cal.—Peo. v. Stanford, 77 Cal. 360, 
18 P85, 19 P 6935-2 LRA 92: Peo: 
ye Stanford 7) Caly-360;,418) P85," 19 
P 698, 2 LRA 92; Ex p. Henshaw, 73 
Cal 486, M15) PP 1403;4 Truckee, “ete? 
Turrp. Road Co. v. Campbell, 44 Cal. 
89; California State Tel. Co. v. Alta 
Tel. Co., 22 Cal. 398. See San Joa- 
quin, ete., Canal, ete., Co. v. Merced 
County, 2 Cal. A. 593, 84 P 285 (where 
the right to collect rates for water 
furnished to the public was desig- 
nated’ by constitution as a franchise, 
a distinction was made by the court 
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franchise.%* 
ment it is not a franchise.°4 


[§ 6] B. Object—1. 
mary Object of Grant. 


public.°§ 


grantor.®? 


as to the right of a person to own a 
canal for supplying water for his 
own use and for the purpose of sup- 
plying the public). 

Colo.—Denver, ete., R. Co. v. Den- 
ver ‘City R. Co:, 2 Colo: 673. 

Tll.— Sullivan vy. Central Illinois 
Public Serv. Co., 287 Ill. 19, 122 NH 
58; Wilder v. Aurora, ete., Electric 
fPract-n©0.;7.24 64 D1. 6493). 1b MINE wl 94: 
Goddard v. Chicago, etc., R. Co., 202 
Ill. 362, 66 NE 1066; Lasher yv. Peo., 
183 Ill, 226, 55 NE 663, 75 AmSR 
103, 47 LRA 802; Belleville v. Citi- 
zens’ Horse R. Co:, 152 Ill. 171, 38 
NE 584, 26 LRA: 681; Chicago, etc., 
R. Co. v. Dunbar, 95 Ill. 571; Chicago 
Bd. of Trade v. Peo., 91 Ill. 80; Chi- 
cago City R. Co. v. Peo., 73 Ill. 541; 
Cain v. Wyoming, 104 Ill. A. 5388. 

Iowa.—Smith v. Osceola, 178 Iowa 
200, 159 NW 648. 

La.—State v. Riverside Irr. Co., 
142 La. 10, 76 S 216 [quot Augusta 
Bank vy. arie, “138. Pet, CU... S:) 519, 
10 L. ed. 274]; Maestri v. Board of 
Assessors, 110 La. 517, 34 S 658. 

Me.—Dis. op. Kennebec, etc., R. Co. 
v. Portland, etc., R. Co., 59 Me. 9. 

Md.—Purnell v. McLane, 98 Md. 
589, 56 A 830. 

Minn.—State v. Minnesota Thresh- 


er Mfg. Co., 40 Minn. 213, 41 NW 
1020, 3 LRA 510; Blake v. Winona, 
ete. R. Co., 19 Minn. 418, 18 AmR 


345 [aff 94 U. S. 180, 24 L. ed. 99]. 

Mo.—State v. East Fifth St. R. Co., 
140 Mo. 539, 41 SW 955, 62 AmSR 
742, 38 LRA 218; State v. Weather- 
by, 45 Mo. 17. 

N. J.—McCarter v. Vineland Light, 
ete, Co.,: 73.N. Je Hig. 7034, 70) A 177. 

N. Y.—New York v. Bryan, 196 N. 
Y. 158, 89 NE 467; Wilcox v. Mc- 
Clellan, 185 N. Y. 9, 77 NE 986 [aff 
TOLD De Diveds3 783 997 «eNYSer31 1: 
Southampton v,. Jessup, 162 N. Y. 
122, 56 NE 538; Skaneateles Water 
Works v. Skaneateles, 161 N. Y. 154, 
55 NE 562, 46 LRA 687 [aff 184 U. S. 
354, 22 SCt 400, 46 L. ed. 585]; Beek- 
man v. Third Ave. R, .Co;, 153). N. 
Y. 144, 47 NE 277; Flandreau v. Els- 
aoctn.. Lolo Noy. 473) a NE 853; 
Greenwood Lake, ete., Co. v. New 
York, ete., R. Co., 134 N. Y. 435, 31 
NE 874. See Walsh v. New York 
Floating Dry Dock Co., 77 N. Y. 448 
(a right to collect wharfage ‘“fran- 
chise’”’ as such right depends upon a 
grant by the sovereign power); Pub- 
lic Serv. Commn. v. New York Cent. 
R. Co., 193 App. Div. 615, 185 NYS 
267 (defining franchise as a grant 
from the sovereign power); Peo. v. 
Consolidated Gas Co., 130 App. Diy. 
626, 115 NYS 393 (that the author- 
ity granted by the state and not the 
consent required to be obtained from 
local authorities by corporations au- 
thorized to use the public streets is 
the franchise); Phonix vy. Gannon, 
123 App. Div. 93, 108 NYS 255; Atty.- 
Gen. v. New York, 10 N. Y. Super. 
119 [rev on other grounds 14 N, Y. 
506]; New York vy. Montague, 68 
Misc. 176, 124 NYS 959 [rev on other 
grounds 145 App. Div. 172, 129 NYS 
1084] (even though the consent of 
local authorities be required); Peo. 
VaesOnica wins.) Coss t5eckonns:jeooS amo 
AmD 243 [cit 2 Blackstone Comm. 
p 17] (the grant of a privilege or 
immunity of a public nature which 


If the right in question is one acquired 
otherwise than by a special grant from the govern- 
The right to carry on. 
a particular business is not ‘usually a franchise.®® 
Public Benefit—a. 
The object of all grants of 
franchises in the United States is to benefit the 
It has been said that the grantee of a 
franchise holds it as agent or trustee of the 
The primary object of a grant of a 
franchise is not the procuring of revenue,’* but 
efficient and reliable service at reasonable rates is 


FRANCHISES 
obtained. 


Pri- 


an unreasonable 


cannot be legally exercised without 
legislative grant would be a fran- 
chise). 

Pa.—Twelfth- St. Market Co. _ v. 
Philadelphia, etce., R. Co., 142 Pa. 
580, 21 A. 902, 989. 

Vt.—State v. Gibbs, 82 Vt. 526, 74 
A 229, 24 LRANS 555, 18 AnnCas 525. 

Wash.—Dolan v. Puget Sound 
Tract., etc., Co., 72 Wash. 343, 130 P 
353. 

W. Va.—Watson v. Fairmount, etc., 
R. Co., 49 W. Va. 528, 39 SE 193. 

Wis.—State v. Portage City Water 
Co., 107 Wis. 441, 883 NW 697; Sel- 
lers v. Union Lumbering Co., 39 Wis. 
525. 

93. Peo. vy: Ridgley, 21. Ill. 65; 
State v. Gibbs, 82 Vt. 526, 74 A 229, 
24 LRANS 555, 18 AnnCas 525. 

“It is essential to the character 
of a franchise that it should be a 
grant from the sovereign authority 
and in this country no franchise can 
be held which is not derived from a 
law of the state.’ State v. Gibbs, 82 
Vt. 526, 527, 74 A 229, 24 LRANS 
555, 18 AnnCas 525. 

“The right to a franchise is no 
more to be presumed, than the ex- 
emption from taxation, and there- 
fore every assertion of such right 
must, to be efficacious, be distinctly 
supported by clear and unambiguous 
legislative enactment.’”’ Purnell v. 
Mchane, 98 Md. 589, 594, 56 A 830. 

94 Peo. v. Priest, 75 App. Div. 
138i, VieNYS 382: fate 17> Ny Ye bd 
mem, 67 NE 1088 mem]. 

[a] Thus the operation of a pipe 
line upon the property of private in- 
dividuals with the consent of the 
owners thereof is not the exercise of 
a franchise. Peo. v. Priest, 75 App. 
Div Asi VTIANYS 382. [afi Pipa IN Y. 
511 mem, 67 NE 1088 mem]. 

95. State v. Riverside Irr. Co., 142 
La. 10, 76 S 216; State v. Twin Vil- 
lage Water Co., 98 Me, 214, 56 A 763; 
Purnell v. McLane, 98 Md. 589, 56 
A 830; State v. Minnesota Thresher 
Mfg. Co., 40 Minn, 213, 41 NW 1020, 
3 LRA. 510. 

[a] A corporation operating irri- 
gating canals situated on land ac- 
quired by grant from private in- 
dividuals is not exercising a fran- 
chise. State v. Riverside Irr. Co., 
142° Toa. 103 14> 76 S216: 

[b] Tlustration.— ‘The business 
of raising rice, of cutting canals, 
or ditches through lands in private 
ownership, of pumping water from 
publie streams, conveying it through 
such canals, and irrigating with it 
one’s own lands and the land of 
one’s neighbors who are willing to 
pay for that service, requires no 
franchise, or grant of any kind, from 
state, parish, or municipality.” State 
v. Riverside Irr. Co., 142 La. 10, 14, 
76 S 216. 

[c] Right to produce and sell 
electricity is not a franchise al- 
though the right to use streets for 
the purpose of delivery is. Purnell 
v. McLane, 98 Md. 589, 56 A 830. 

Distinction between franchise and 
power see infra § 25. 

96. U. S.—California v. Central 
Rae VR. Aoi 2t cusp Or SOG 
1073, 32 L. ed. .150 (franchises 
granted to a railroad company by 
the United States were granted for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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far more important, and is the direct object to be 


By state constitution it has sometimes been pro- 
vided that no franchise may be granted except to 
promote the public welfare. 

[§ 7] b. Private Rights Secondary. While the 
grant of a franchise includes the grant of rights 
or privileges for the benefit of the grantee,? which 
will. be protected from invasion by the courts,® pri- 
vate rights in franchises are secondary to the in- 
terests of the public.* 


The grantee may not make 
use of the right granted so as to 


national purposes to subserve na- 
tional ends); New Orleans Water 
Works Co. v. Rivers, 115 U. S. 674, 
6. SCt. 273, 29 Ts ed. .525. 

Ala.—Horst v. Moses, 48 Ala. 129. 

Tl. ps tee f Bd. of Trade v. Peo., 
91 Ill. 3 

Iowa. dice v. Osceola, 178 Iowa 
200, 159 NW 648. 

Ky.—Louisville Home Tel. Co. y. 
Louisville, 130 Ky. 611, 113 SW 855. 

Mich.—Taggart  v. Detroit, 71 
Mich, 92, 38 NW_ 714. 

Mo.—State v. Hast Fifth St. R. 
Co., 140 Mo. 539, 41 SW 955, 62 
AmSR 742, 38 LRA 218. 

N. Y.—New York Electric Lines 
Co. v. Gaynor, 218 N: Y. 417, 113 NE 
519 [aff 167 App. Div. 314, 153 NYS 
244]; New York v. Starin, 106 N. Y. 
1, 12 NE 631. “See Peo. v. Perley, 67 
Mise. 471, 123 NYS 436 [aff 143 App. 
Div. 915 mem, 127 NYS 1137 mem} 
(dictum); Rochester, ete., R. Co. v. 
New York, ete, R. Co., 44 Hun 206 
{aff 110 N. Y. 128, 17 NE 680] (dic- 
tum). : 

Or.—Hackett v. Wilson, 12 Or. 25, 
6, BP. 652: 

Va.—Roper v. McWhorter, 77 Va. 
214 (dictum). 

W. Va.—Watson v. Fairmont, etc., 
R._Co; 49 W. Va. 528, 39°.SE 193. 

Wis.—Ashland v. Wheeler, 98 Wis. 
607, 60 NW 818. 

[a] One test of what is a fran- 
chise is whether the nonuse or mis- 
use by the party owning the right 
will establish a right of the people 


to bring a suit against him. Board 
of Trade Ving 260,91, F11 80s 
97. Talcott v. Pine Grove, 23 F. 


Cas. No. 13,735 [aff 19 Wall. 666, 22 
Lads 227%). 

98. Louisville Home Tel. Co. 
Louisville, 130 Ky. 611, 113 SW S55, 
See State v. East Fifth St... "Cow 
140 Mo. 539, 41 SW 955, 62 AmSR 
742, 38 LRA 218 [quot Ashland v. 
Wheeler, 88 Wis. 607, 60 NW 818 to 
the effect that the consideration is 
the benefit which the public will de- 
rive from its use and exercise]; 
Beekman v, Third Ave. R. Co., 153 
N. Y. 144, 47 NE 277 (the power 
granted to local authorities to con- 
trol the grant of franchise through 
their consent was not given for the 
sole purpose of revenue, although 
the grant was to be offered at a pub- 
lie sale, but such grant was to be 
exercised with due regard to the in- 
terest and convenience of the public). 

99. Louisville Home Tel. Co. v. 
Louisville, 130 Ky. 611, 113 SW 855. 

1. See constitutional provisions; 
and Slingerland v. International Con- 
tracting Co., 43 App. Div. 215, 60 
NYS» 12» [aff 1697N;, ¥. .60,. 61 NS 
995, 56 LRA 494). | 

2. Monongahela Nav. Co. v. U. S., 
148 U.S. 312, 13 SCt 622; 37 L: edi 
463; Stockton Gas, ete., Co. v. San 
Joaquin County, 148 Cal. 313,,83 P 
54, 5. LRANS ,174, 7 AnnCas 511; 
Rochester, etc., Turnp, Road Co, v. 
Joel, 41:App. Div. 43, 58 NYS. 346. 

Franchises as property see infra 
§§ 26-33. 

3. See infra §§ 38, 126. 

Valuation of franchises for pur- 
poses of rate fixing see Public Serv- 
ice. 

4 Leonard v. Baylen St. Whar?t 


§§ 7-12] 


prevent, the public from enjoying the largest amount 
of benefit possible without destroying the rights of 


the holder of the franchise.® 


[§ 8-9] 2. Grants for Private Advantage. The 
grant of a franchise the principal object of which 
is to enable private parties to secure a private gain 
to themselves will not be upheld.® 

Use of public land for private purpose. 
been held that the right of a landowner to extend 
his lot out over land owned by the state so as to 

connect with a public dock was a franchise.? 
F [§ 10] 38. Underlying Principles in United States 
and England Distinguished. Franchises in England 
may be divided into two classes, those which be- 


jong to the king as incidents of 


respect to wrecks, estrays, ete.,8 and those which 
have no existence until created by the king, in 


Co., 59 Fla. 547, 53 S 718, 31 LRANS 
636 (“Private rights in franchises 
are confined to a proper use of them 
for the general welfare, subject to 
lawful governmental regulation’’). 

5. Western Union Tel Co, v. 
Syracuse Electric Light, etc. Co., 
178 N. Y. 325, 70 NE 866 (where the 
court refused relief to a corporation 
having the right to place conduits 
in the public streets and which at- 
tempted to restrain a similar use of 
the streets which made the use of 
conduits less convenient and more 
expensive). 

[a] Rule applied.—A franchise to 
operate a railroad with a double 
track did not permit a railroad com- 
pany to leave snow, which it re- 
moved from its tracks, heaped up 
between them and an abutter’s prem- 
ises for a longer period than was 
reasonably requisite for taking it 
away. Prime v. Twenty-Third St. 
R. Co., 1 AbbNCas (N. Y.) 68. 

6. Rhinehart v. Redfield, 93 App. 
Divs 41.058 Ge NUYS eroos part 1 TO. ING Y.. 
569, 72 NE 1150]; Slingerland v. 
International Contracting Co., 43 
App. Div. 215, 60 NYS 12 [aff 169 N. 
Y. 60, 61 NE 995, 56 LRA 494]. 

[a] A general benefit necessary.— 
“The grant of a franchise presup- 
poses a benefit to the public, and an 
equal right on the part of. every 
member of such public, within the 
territory involved, to participate in 
this benefit upon the same terms and 
conditions, which terms and condi- 
tions are prescribed by the statute.” 
Rhinehart v. Redfield, 93 App. Div. 
410, 414, 87 NYS 789 [aff 179 N. Y. 
569, 72 NE 1150]. 

{[b] Fishing privilege-——The state 
has no right to grant an exclusive 
privilege to fish in navigable water 
to an individual nor to acquire rights 
in a navigable stream which might 
interfere with the right of the gov- 
ernment to improve the stream for 
purposes of navigation unless such 
rights are granted for a public use. 
Slingerland v. International Con- 
tractinge Co., 43 App. Div. 215, 60 
MEVGuuley fate NGO. IN. “Yer 60; 061, NB 
995, 56 LRA 494]. 

7, Casey v. Inloes, 1 Gill (Md.) 
430, 39 AmD 658. But compare 
Jacob Tome Inst. v. Crothers, 87 Md. 
569, 40 A 261 [quot Casey v. Inloes, 
1 Gill (Md.) 501, 39 AmD 658] (but 
stating that an owner of a similar 
right had an interest not less than 
an irrevocable license). 

8. Atty.-Gen. v. British Museum, 
[1903] 2 -Ch. 598. 

9. Atty.-Gen. v. British Museum, 
[1903] 2 Ch. 598. 

fa] “English markets, with their 
stewards, their tolls, their courts of 
piepoudre, in which all disputes 
originating in them must be decided 
before the Setting of the sun, their 
special privileges, and peculiar cus- 
toms, constituted an important fea- 
ture in the domestic economy of 
every English neighborhood, They 
were a part of the royal preroga- 


FRANCHISES 


It has 


a. 


his position, in 


[§ 12] 


tive.” Farmers’ Market Co. vy. Phila- 
delphia, te; Co. 10" Pa. Co. 825, "32: 
10. Com. v. Arrison, 15 Serg. & 


Real Pa vba (130. See Knoup v. 
Piqua Branch State Bank, 1 Oh. St. 
603 [rev on other grounds 16 How. 
CUS 58) 13695414 Th -ed 9d? 

“The commonwealth stands in the 
place of the king, and has succeeded 
to all the prerogatives and fran- 
chises proper for a republican gov- 
ernment, and those only, for many 
branches of the royal prerogative 
would be altogether improper in this 
country.’’ Com. v. Arrison, supra. 

[a] MTllustration. — ‘In England, 
as is well known, there were cer- 
tain fish, as whale or sturgeon, to 
which, when thrown ashore or caught 
near the coast, the King is entitled. 
Mines of gold and silver, also, were 
the King’s property and part of his 
revenue. All the game in the king- 
dom belonged originally to him, as 
did all waifs, wrecks, estrays, treas- 
ure trove, deodands, &c. None but 
the King, at first, could have a for- 
est, a chase, a warren, or a park. 
te In England, therefore, all such 
rights when delegated to a subject, 
are franchises. But in this State, 
any man may take what kind of 
fish soever he can catch in the pub- 
lic waters, and any man can work, 
on his own lands, what mines so- 
ever may be there. Any man, too, 
may have a forest, a warren, a 
chase, or a park, if he wishes, upon 
his own land; and, therefore, we 
have no such franchises. . .. Our 
government is founded upon that 
sublime truth... that all men are 
created free and equal, and that 
every exemption, immunity or privi-+ 
lege, is an invasion of the primor- 
dial estate, and natural rights of 
other citizens. Whenever, therefore, 
a franchise is conferred ... nothing 
but the public good is to be con- 
sidered ... the private advantage 
which may result . . is but inci- 
dental to the chief object.” Knoup 
v. Piqua Branch State Bank, 1 Oh. 


St. 602, 614 [rev on other grounds 
16 How. (U. S.) 369, 14 L. ed. 977]. 
11. Maestri v. Board of Asses- 
sors, 110 La. 517,34 S 658. 
12. Twelfth St. Market Co. v. 
Philadelphia, etc., Terminal R. Co., 
142° Pas 580,521 A 9025 Karmers’ 


Market Co. v. Philadelphia, etc., Co., 
LOV Pas Coy 25. 

[a] Reason for rule. — “They 
have a right in their corporate ca- 
pacity to have and maintain a mar- 
ket-house. There is plainly nothing 
exclusive in that. Any person or as- 
sociation of persons have a right to 
do the same thing without any grant 
from the state. Every green-grocer 
and provision dealer in the city is 
engaged in the same business; that 
is, he keeps a market-house. Un- 
like the plaintiffs, however, he not 
only keeps the market-house, but he 
himself sells the provisions which 
are sold there. The plaintiffs are 
engaged in maintaining a market- 
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respect to fairs, markets, ete.® Although a particular 
right may be a franchise under the English law, if 
such right is opposed to the principles recognized 
in the United States, it will not be a proper subject 
of a franchise in the United States.1° 
grant of a privilege to maintain a public market is 
a franchise in the United States has been both 
asserted 14 and denied.12 
city by its charter, to maintain a market, has been 
held to be a franchise.13 
[§ 11]. ©. Nature—l. General Characteristics— 
Positive Rights. 
strued to mean the positive rights or privileges with- 
out the possession of which the holders could not 
perform legally the public duties which under the 
franchises they were authorized to perform.1 
b. Not Limited to Particular Objects. 


That the 


The right granted to a 


Franchises have been con- 


housé, in their collective capacity, 
under the cover of a charter. Any 
persons may do the same thing with- 
out a charter.” Farmers’ Market Co. 
v. Philadelphia, etc., Co., 10 Pa. Co. 
25, 31, 83 (“Tried by any tests which 
can properly be applied to them the 
plaintiffs are private corporations. 
They have not a single feature be- 
longing to a public corporation. 
They maintain the market-houses 
they own or not, at their option. 
They can sell them or rent them. 
Their property may be taken in exe- 
cution and sold like that of any 
individual, They are not armed with 
any portion of the right of eminent 
domain. They owe no duty to the 
public which they are bound to ful- 
fill or which can be enforced by the 
public. . .. They are not liable to 
any public supervision, nor can they 
be made to respond to any public de- 
mands’). 

Markets and market places gen- 
erally see Municipal Corporations 
[28 Cyc 931]. 

13. Taggart v. Detroit, 71 Mich. 
92, 38 NW 714 (under charter pro- 
visions a city was held to have a 
franchise to maintain a public mar- 
ket and was restrained from discon- | 
tinuing the same). 

14. East Tennessee, etc., R. Co. v. 
Hamblen County, 102 U. S. 278, 26 
L. ed. 152; Morgan v. Louisiana, 93 
U. S. 217, 23 L. ed. 860 [quot State 
v. Maine Cent. R. Co., 66 Me. 488 
(aff 96 U. S. 499, 24 L. ed. 836); Wil- 
son v. Gaines, 9 Baxt. (Tenn.) 546 
(aff 103 U.S. 417, 26 Li. ed: * 401) 
Matter of Toronto St. R. Co., 22 Ont. 
374]; Fresno Canal, etc., Co. v. Park, 
129 Cal. 437, 62 P 87; Richmond v. 
Richmond Natural Gas Co., 168 Ind. 
82, 79 NE 1031, 11 AnnCas 746; Bal- 
timore, etc., R. Co. v. Ocean City, 89 
Md. 89, 42 A 922. 

[a] Franchise to railroad. — The 
term ‘franchises’ employed in a 
mortgage by a railroad company has 
been held not to be synonymous with 
‘rights, privileges and franchises,” 
‘rights, powers and privileges,’ and 
the like, but to signify rights or 
privileges which are essential to the 
operation of the corporation, and 
without which its roads and works 
would be of little value, such as the 
franchise to run cars, to take toll, 
to appropriate earth and gravel for 
the bed of its road, or water for its 
engines, and the like. East Tennes- 
see, etc., R. Co. v. Hamblen County, 
LOZ OSS 273226" weds, £52: 

[b] Ordinance limiting rates to 
be charged by the holder of a fran- 
chise was invalid because power to 
limit was authorized to be exercised 
only by a contract or franchise and 
the ordinance only imposed special 
restrictions and granted no new 
right. Richmond vy. Richmond Nat- 
ural Gas Co:, 168 Ind. 82, 79 NE 1031, 
11 AnnCas 746. 

[ce] ot a prohibition—The use 
of the word ‘franchise’ in a_ stat- 
ute as a negative word signifying 
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The objects to be attained by the granting of fran- 
chises are not limited,*® but, whenever new objects 
are found which have not theretofore been the sub- 
ject of the grant of a franchise, but which are of 
a public nature, and in which the public generally 
has such an interest that they cannot be exercised 
without a gfant from the legislature, they will be 
proper subjects of grants of franchises.+® 

[§ 13] ¢. Distinguished from Corporeal Prop- 
erty. A franchise is a privilege distinct from cor- 
poreal property,’7 and may exist without the co- 
incidence of ownership of other property.*® The 
franchise consists in an incorporeal right,!® and, 
being merely a privilege,?° is not capable of manual 


delivery.2:_ Franchises are not consumed in their 
use.?? 
[§ 14] d. Location. While a special franchise 


is not essentially local in character 2% when exer- 
cised in connection with property haying a fixed 
location it has been held that the franchise has the 
same fixed location as the property in connection 
with which it is used.?4 

[§ 15] 2. Rights the Classification of Which as 
Franchises Disputed.2° Although a right may have 
been generally exercisable at common law if it be- 
comes so connected with the business enterprises 
and activities of the people generally as to be of 
such public concern that a want of regulation and 
control will injuriously affect the public in its gen- 
eral interests, the state may regard it as a right 
dependent upon the exercise of a franchise which 
the state has the right to give or to withhold,?* 
a prohibition is not the generally 
understood use of the word. Fresno 
sanal,cete:,, Co.sv. Park, 129 Cal..437, 


62 P 87. 
15. Peo. v. Loew, 19 Misc. 248, 44 


FRANCHISES 


purpose of distributing gas was held 
to be located for 
taxation in the territory in which 
the gas pipes, etc., 

Taxation of franchises see Taxa- 


88 12-15 


and, after the passage of an act prohibiting or re- 
straining the exercise of a right exercisable at com- 
mon law, the privilege of exercising such right may. 
become a franchise obtainable from the state.?7 

Privilege to foreign corporation to do business. 
It has been held that the privilege acquired under 
a grant of authority required to be obtained by a 
foreign corporation before it can transact business 
in a state is a franchise;?* but it also has been held 
that this is merely a license.?° 

Banking. At common law the right to conduct a 
banking business was not a franchise;*° but it has 
been held that after the passage of a restraining act 
the privilege of conducting a banking business be- 
comes a franchise or privilege derived from the 
legislature and subsisting only in such companies as 
ean show such grant,*! although it has been said 
that, when banking is said to be a franchise, it must 
be understood as referring to the privilege of issuing 
notes to circulate as currency.®? 

Exemptions and immunities. An exemption from 
taxation being a special privilege granted by the 
government to an individual has been held to be a 
franchise ** whether such exemption was granted in 
gross *4 or as appurtenant to property.*®> But it 
has been held that an exemption from taxation when 
not granted in connection with specific property is 
personal to the grantee,?* and will not pass under 
an authorized conveyance of the franchises of the 
holder of such exemption, unless it appears express- 
ly that such was the intention of the sovereign in au- 
thorizing the conveyance.*?. In some statutes or 
existence to a grant from the State. 

. . The right of a foreign corpora- 
tion to do business within the State 


is not the grant of a special privi- 
lege not belonging to the citizen of 


the purposes of 


were laid). 


NYS 42, 26 NYCivProc 132. 

16. Peo. v. Loew, 19 Misc. 248, 44 
NYS) 425.126 /NYCiv.Proe 132° 

17. Cooper v.44, Utah ~Laicht, ete. 
CospicD Uitahe 5705, 100 1. P2202). 136 
AmSR 1075 (where the word “fran- 
chise’”’’ as used in constitutional pro- 
visions was construed); New York 
v. New York, etc., Ferry Co., 40 N. 
Y. Super. 232. ; 

ranchise as property see 
§§ 26-31. 

18. New York v. New York, etc., 
Merry, Co. 40 N. Y.« Super. 232). (a 
ferry franchise may exist without 
the coincidence of ownership of a 
riparian right); Greene v. San An- 
tonio;, @Eex,* Civ, ‘A.) 178 2Siw 6..¢a 
franchise to operate automobile 
busses on a _ street was properly 
granted, although no interest in the 
street was granted). 

19. See infra § 27. 

20. See supra § 1. 

21. Gregory v. Blanchard, 98 Cal. 
Silla owner o.0s 

22. Leonard vy. Baylen St. Wharf 
59 Fla. 547, 52 S 718, 31 LRANS 


infra 


23. San Francisco, ete., R. Co. v. 
Stockton, 149 Cal. 838, 84 P 771; Peo. 
Vanstate.thax,,Comrs,,. aiid Nee Ws A, 
67 NE 69, 63 LRA 884, 105 AmSR 
674, 63 LRA 884 [aff 199 U.S. 1, 25 
sct 705, 50 L. ed. 65, 4 AnnCas 381]. 

[a] Reason for rule. — “While 
local in a narrow sense it is uncon- 
fined in its real nature, for it de- 
pends largely on the earning capac- 
ity of a going concern, frequently 
with several special franchises, but 
with no means of determining the 
amount earned by each.” Peo. v. State 
Tax. Comms., .174. Ni... You 4; \ 440. 67 
NE 69, 105 AmSR 674, 68 LRA 884. 

24. Stockton Gas, ete. Co. v. San 
Joaquin County, 148 Cal. 313, 83 P 
545.5 JuERVAINS (174). 0%) sAnnC@asi. oil 
(franchise to use the streets for the 


tion [37 Cyc 959]. 

25. Necessity for grant by sover- 
eign powerx see supra § 5. 

Rights hearing, resemblance see 
infra §§ 16-26. 

26. Peo. v. Loew, 19 Misc. 248, 44 
NYS 42, 26 NYCivProc 132 (right to 
transact business of insurance), See 
State v. Ackerman, 51. Oh. St. 163, 
87 NE 828, 24 LRA, 298 (to same 
effect). 

“This franchise right has grown 
up from a small beginning from ne- 
cessity, but is not a departure from 
the general rule characterizing the 
meaning of the term franchise. It 
is simply a modern application of 
the principle governing such privi- 
leges applied to new emergencies. 
Whatever is of large public concern, 
so that a want of regulation and 
control will injuriously affeat the 
public in its general interests, may 
be the subject of a franchise.” Peo. 
v. Loew, 19 Mise. 248, 250, 44 NYS 
42, 26 NYCivProc 132. 
5 Authority to sell liquor see infra 

18. 

Exemptions and immunities as 
franchises see infra text and notes 


28-36. 
27. State v. Stebbins, 1 Stew. 
(Ala.) 299; Peo. v. Loew, 19 Misc. 


248, 44 NYS 42, 26 NYCivProc 132; 
Northwestern Mut. L. Ins, Co. v. 
Lewis, ete. County, 28 Mont. 484, 
72 P 982) 98 -AmSR “5725 State: v. 
Ackerman, 51 Oh, ‘St.j 163, 37 INE 
828, 24 LRA 298. 

28. Northwestern Mut. L. Ins. Co. 
v. Lewis, etc., County, 28 Mont. 484, 
72 P 982, 98 AmSR 572; State v. 
Ackerman, 51 Oh. St. 163, 37 NE 828, 
24 LRA 298. See also Corporations 
§§ 3922-4159. 

29. Peo. v. Continental Ben. As- 
soc., 280 Ill, 113, 115, 117 NE 482 (A 
franchise is a privilege emanating 
from the sovereign power, owing its 


common right’’). 

30. Augusta Bank y. Earle, 13 
Bet... (Uz S:)) 759,40) 17 60 onde tae 
ternational Trust Co. v. American L. 
& T. Co., 62 Minn. 501, 65 NW 78, 
632; State v. Scougal, 3 S. D. 55, 51 


aed 858, 44 AmSR 756, 15 LRA 
31. ‘State v. Stebbins, 1 Stew. 
(Ala.) 299 [expl Augusta Bank v. 


Earle, 13 Pet. (U. S.) 519, 595 as re- 
ferring only to the right to circulate 
paper currency and where it is stated 
that banking was made _a franchise 
by the provisions of the constitu- 
tion]. See Peo. v. Utica Ins. Co., 15 
Johns. (N. Y.) 358, 8 AmD 243 (dic- 
tum); and generally Banks and 
Banking § 238. But see Milhau v. 
Sharp,, 27 / Ni. Y., 611,” 84° .AmD.” Sue 
(dictum, a law restraining private 
banking does not give! the: privilege 
of banking the character of a fran- 
Chiee 

82. State v. Scougal, 3 S. D. 55, 51 
NW 858, 44 AmSR 756, 15 LRA 477. 
See Augusta Bank vy. Earle, 135 Pets 
(U. S.) 519, 10 L. ed. 274 [expl State 
v. Stebbins, 1 Stew. (CAla.) 299, as 
referring only to the right to cir- 
culate paper money]. See also supra 
§ 4 text and note 69. 

83. New Jersey v. Wright, 117 U. 
S. 648, 6 SCt 537, 29 LL. ed. 1021. See 
Atlantic, ete, R.-Co. v. Georgia, 98 
U. S. 359, 364, 25 L. ed, 185 (exemp- 
tion from taxation part of corporate 
franchise). . 

34. New Jersey v. Wright, 117 U. 
S5.64856. SCt..907, 295) ed, liz. 

35. New Jersey VeeWarleht, olive tos 
S72648) 6 SCE 907.29) Ts eed Losi \ 

36. Chesapeake, UKE oglas “OOS NK 
Millers U1 45 US. e765) bes Ciaeo lo ome 
L. ed. 121; Morgan v. Louisiana, 93 
U. Ss 217, 23 L. ed. 860; Lake Drum- 
mond Canal, ete, Co. v. Com., 103 
Va. .337, 49 SE 506, 68 LRA 92. 

37. See infra § 90%. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


§§ 15-18] 


constitutions it appears that the terms ‘‘privilege’’ 
and ‘‘exemption’’ are used as distinct from each 


‘other.?8 
POSE] UFS: 
Resemblance—a. Easements. 


is not clearly drawn.*1 


38. Wilson v. Gaines, 
CHenn’) o46. fate O08) We Si °41'7, 26 
L. ed. 401] (where a statute con- 
ferring rights and privileges of one 
corporation upon another did not in- 
cs exemption). See also supra 

39. United R., etc, Co. v. Balti- 
more, Liki Mids i264)) 266, 73 Al 633% 
Consolidated Gas Co. v. Baltimore, 
101 Md. 541, 61 A 532, 109 AmSR 584, 
1 LRANS 263. 

“The right to occupy the streets 
with gas mains is a franchise, the 
actual occupation of them in that 
‘way pursuant to the franchise, is the 
acquisition of an easement.” United 
Rm etc., Cow -v.- Baltimore,'— supra 
{quot Consolidated Gas Co. v. Balti- 
MOVe~w Ole Md. O41. i6de—-A 532, 109 
AmSR 584, 1 LRANS 263]. 

[a] Distinction between franchise 
and easement.—‘‘If the appellant ob- 
tain from the City of Baltimore the 
privilege, or right of putting down 
the tracks, and running its cars over 
and upon a certain street in that 
city, but does not for a while exer- 
cise such privilege, or right, by 
laying its tracks and running its 
cars thereon, it would possess the 
‘naked, slumbering unused franchise,’ 
merely. ... Whenever the appellant 
should exercise that right or privi- 
lege, however by laying its tracks 
and operating the cars thereon, then 
there would spring into existence 
the easement.” ‘United R., etc., Co. v. 


Oia anct. 


Baltimore, 111 Md. 264, 266, 73 A 
633, 635. ; 
40. Consolidated Gas Co. v. Balti- 
more, 101 Md. 541, 61 A 5382, 109 
AmSR 584, 1 LRANS 268. See also 
Easements 19 C. J. p 856. : 
41. McPhee, ete, Co. v. Union 
Pac. R. Co., 158 Fed. 5, 87 CCA 619. 
42. See Licenses [25 Cye 599, 
601]; Taxation [37 Cye 672]. See 


also infra § 18. 

43. See Licenses [25 Cyc 625]; 
Southampton v. -Jessup, 162 N. Y. 
122, 56 NE 538 (distinguishing a 
franchise from a license and _ ease- 
ment); McPhee, etc. Co. v. Union 
Pac. R. Co., 158 Fed. 5, 87 CCA 619 
(a revocable permission to use the 
public streets for the purpose of a 
spur track was a license and not a 
franchise). | i 

[a] Distinction stated.—‘‘A li- 
cense has been generally defined as 
a mere personal privilege to do acts 
upon the land of the licensor of a 
temporary character, and revocable 
at the will of the latter unless... 
in the meantime expenditures con- 
templated by the licensor when the 
license was given, have been made 
that the grant in the present 
case was not a mere license is evl- 
dent from the fact that it was upon 
its face neither personal, nor for a 
temporary purpose.” Owensboro v. 
Cumberland Tel., etce., Co., 230 U. Ss. 


Distinguished from Rights Bearing 
The right to use the 
streets for some special purpose is a franchise and 
the actual user of them for that purnose is an ease- 
ment.*° An easement is an interest in land whereas 
a franchise does not involve an interest in land.*° 

[§ 17] b. Licenses—(1) In General. The exact 
line of demarcation between franchises and licenses 
( A mere license is granted 
for the purpose of regulation or revenue,*? is in the 
nature of a temporary or revocable permission,*® is 
derived from a source other than the legislature or 
sovereign power,** and is not a franchise.*5 
every privilege or permission granted by the state 
rises to the dignity of a franchise ;4* and many such 
privileges granted for commercial purposes are li- 
censes,*” as, for instance, a temporary or revocable 
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Not [§ 18] 


58, 64, 838 SCt 988,57 L. ed. 1389. 
44. Peo. v, Union Gas, etc., Co., 254 
Ill. 395, 98 NE 768, AnnCas1916B 201; 
Chicago v. Rothschild, 212 Ill. 590, 
72 NE 698; Peo. v. Central Union 
Tel. Co., 192 Tll. 307, 61 NE 428, 85 
AmSR 338; Chicago Municipal Gas 
Light, etc., Co: v. Lake, 130 Ill. 42, 
22 NE 616; Chicago City R. Co. v. 
Peo., 73 Ill. 541, 73 NE 698; Metro- 
politan City R. Co. v. Chicago West 
Divs R. Co.,.87 Hi 317; Lincoln St. 
R. Co. v. Lincoln, 61 Nebr. 109, 84 
NW 802; Commercial Electric Light, 
etc., Co. v. Tacoma, 17 Wash. 661, 50 
See supra § 5; and infra 
See also Licenses [25 Cyc 


See cases supra and infra this 
License to foreign corporation to 


do business see supra § 15; and Cor- 
porations § 3598. 


46. McPhee, etc. Co. v. Union 
Pac. Ra Cow 158 KHed.15,..87 CCA 619; 
47. McPhee, ete, Co. v. Union 
Pae. da Co:, A538 Wed. 5). 8 CCA 619.5 
48. Dakota Cent. Tel. Co. v. 
Huron, 165 Wed. 226; McPhee, etc., 


Con va Union! Pace R. Co., 158) Hed. 5, 
Sige © CAV G19 inColne St... Eve. COW aVe 
Lincoln, 61 Nebr. 109, 84 NW 802. 
See Chicago Municipal Gas Light, 
etc., Co. v. Lake, 130 Ill. 42, 22 NE 
616 (where a town was given power 
to control and regulate streets, and 
the courts stated that a grant by it 
of the right to place pipes in the 
streets was a license or contract de- 
pending upon the circumstances); 
Commercial Electric Light, ete., Co. 
v.. Tacoma, 17, Wash: 661, 50 RP 592 
(the right to use the streets grant- 
ed by local authorities was a local 
easement resting in contract or li- 
cense). ; 7 
{a] Mlustration. — ‘A privilege 
granted by a city to a private party 
to occupy or use a portion of the 
public street temporarily for the 
construction of a building upon an 
abutting lot, for a,cab stand, an 
apple stand, or for any similar com- 
mercial purpose is a license and not 
a franchise.” McPhee, etc., Co. v. 
Union Pac. R. Co., 158 Fed. 5, 10, 87 


CCA 619. 
AQ. EOOdmva GU, (8) 49eCts, CL =669: 
50. McPhee, etc. Co. v. Union 
Pac. Ra Cou. 158. Ked.—5;, 87 CCA 619: 
51. See supra § 1. : 
52. Owensboro v. Cumberland, 
Cle em OOn 290) UL-S...08, (0) sk. eed, 
1389; Rochester, etc., Water Co. v. 


Rochester, 84 App. Div. 71, 82 NYS 
455 [aff 176 N. Y. 36, 68 NE 117]. 
[a] Tustrations.— (1) A _ grant 
which was neither personal nor for 
a temporary purpose but which at- 
tempted to clothe the grantee with 
the right to conduct a public busi- 
ness requiring the use of the public 
streets, and the right to maintain in 
the streets fixtures necessary to the 
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permission to oceupy or use a portion of some street, 
highway, or other public property,#® or to use a 
navigable stream for a private purpose provided 
it did not interfere with navigation,*® or a right or 
privilege of such a nature that a private party might 
grant a like right or privilege upon his property.5° 
However, a grant which is neither personal nor for 
a temporary purpose, but which clothes the grantee 
with such rights and privileges as being within the 
grant of a franchise,>+ will be deemed a franchise, 
and not a license.®?, 
Proprietary grant. 

corporeal property made by the state or one of its 
political subdivisions in its capacity as proprietor 
is not a franchise.®* 

(2) Grant as Means of Regulation. 
the main object is regulation a grant of authority 
or power which is merely an incident in carrying 
out that purpose is not a franchise but a license,®+ 
as for example a permission to sell liquor;®> but it 


The grant of an interest in 


If 


conduct of its public business, was 
a franchise and not a_ license. 
Owensboro vy. Cumberland Tel., etc., 
Co., 230 U. S. 58, 33 SCt 988, 57 L. ed, 
1389. (2) A franchise especially 
when coupled with the expenditure 
of money and the obligation to pay 
money made on the faith of the 
grant is more than a mere license. 
It is a contract with ‘the state and 
the franchise is property. Roches- 
ter, etc., Water Co. v. Rochester, 84 
App. -Div. 71, 82° NYS" 455, [affe176 
N. Y. 36, 68 NE 117]. (3) The char- 
ter right to improve a river and to 
exact tolls for the use of the im- 
provement is not a permit or li- 
cense but a franchise, which cannot 
be taken from the grantee except 
on payment of compensation. Mo- 
nongahela (Nav. Co. v.'U. (Sa. 148. 0. 
Sa -3h2, 138 SCt 6225937 1. sedye463. 
§ ea franchise as a contract see infra 
A franchise as property see infra 


§§ 26-31. 

ete, Con Ww. Union 
Pac. R. Coz, 158) Med. 5, 8% CCA.619> 
Peo. v. Perley, 67 Misc. 471, 123 NYS 
436 [aff 143 App. Div. 915 mem, 127 
NYS 1137 mem]. - 

[a] Reason for rule.—‘“An ease- 
ment or right of way is not neces- 
sarily a creation of or a grant by 
the sovereignty. A private citizen 
may confer it over his own land, 
and the permission by a city to 
exercise such privilege on’ one of its 
streets is of even less efficacy than 
such private grant, because it is sub- 
ject to the rights of the abutting 
owners, while the private owner’s 
grant confers the perfect right of 
way over his property.’”’ McPhee, 
ete, Cor av. Union Pacs Raion 
Fed. 5, 11, 87 CCA 619. 

[b] Rule applied to the grant of 
permission to build and use a tun- 
nel under a public street for pri- 
vate purposes. Peo. v. Perley, 67 
Misc. 471, 123 NYS 486 [aff 143 App. 
Div. 915 mem, 127 NYS 1137 mem]. 

64...Chicazo (Clty, Raw Cow wawieeoy 
73 Ill, 541; Peo. v. Matthews, 53 Ill. 
A. 305 [rev, on other grounds 159 Ill. 
399, 42 NE 864]; Peo. v. Mutual Gas- 
light Co., 38 Mich. 154; Dallas v. 
Gill” iLexa & Civaw Aw) el 99eaS IW ana 4s 
State v. Gibbs, 82 Vt. 526, 74 A 229, 
24 LRANS 555, 18 AnnCas 525. 

[a] Rule applied: (1) To the con- 
sent granted under a statute au- 
thorizing the use of streets with the 
consent of the local authorities, un- 
der such regulations as they may 
prescribe. Peo, v. Mutual Gaslight 
Co.,. 38 Mich. 154. (2). 2 Or, AM Or Giles 
nance regulating the operation of 
jitney busses in a street. Dallas v. 
Gill, (Tex. Civ. A.) 199 SW 1144. 

55. Martens. v. Peo., 186 Ill. 314, 
57 NE 871; Peo. v. Matthews, 53 
Tll. A. 305 [rev on other grounds 
159 Till. 399, 42 NE 864]; Hargett v. 
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has been held that the right to sell liquor in a juris- 
diction in which such right was prohibited except 
when authorized by the state is a franchise,°* and 
that a statute granting to a city an exclusive right 
to sell liquor, and providing for the election of a 
public officer to conduct such sale, confers a fran- 
chise on the city.>’ 

[§ 19] (8) Permit Generally. A permit is 
different in kind from a franchise.®* But an inter- 
est which by law has been invested with the attri- 
butes of property generally js a franchise, not a 
mere license;>® and an attempted grant of an irre- 
vocable permission to use the public streets for the 
purpose of operating a telegraph system which 
covers much territory which could not be used until 
long after the grant is made was held an attempted 
grant of a franchise.®° 

[§ 20] (4) Permission to Engage in Particular 
Occupation. A license to persons: to engage in a 
particular occupation is not a franchise;*! nor is a 
license issued pursuant to a statute authorizing the 
holder thereof to practice medicine.®? A license to 
practice law has been held to confer a franchise 
as distinguished from an office.*? 

[§ 21] (5) Attempted Grant of Franchise. The 
attempted grant of a franchise. void for want of 
power to make the grant will not be upheld as a 
license if it is clear that the intention was to grant 


Bell, 134’N, C. 394, 46 SE, 749; State 
v. Gibbs, 82 Vt. 526, 528, 74 A 229, 


FRANCHISES 


from performing similar acts. 
wich Gas Light Co. v. Norwich City 


[§§ 18-24 


a franchise.® 

[§ 22], (6) Grant of Power to Confer Licenses. 
Although a license may not be a franchise,® the 
power to grant the license has been held to be a 
franchise,®® but there is authority to the contrary.®* 

[§ 23] ‘c. Leases. There is a distinction be- 
tween a lease and a franchise,°* a lease being’ a con- 
tract for the possession and profits of property in 
consideration of a rent, and a franchise being a 
special privilege, granted by the government.®® The 
right to operate an underground railroad pursuant 
to. a lease from a city which owns the railroad is 
not a franchise.”° 

[§ 24] d. Offices. There isa difference between 
a ea and a publie office.74 Although an office 
is in the nature of a franchise in that it can only 
be derived from a sovereign,’? an office is not a 
franchise.*? The distinction between a franchise 
and a public office is sometimes recognized by the 
language of statutes relating to those subjects.‘ 
Where the right to hold a municipal office depends 
upon the legality of the incorporation of the mu- 
nicipality, a franchise is involved.7> A public of- 
ficer is only a public agent or trustee, and he has 
no property or individual right in his office.7* The 
right. to exercise the duties and privileges of an 
office is sometimes considered a franchise;?’ the 
power of appointment to public office is a fran- 


Nor- 68. New York v. MInterborough 


Rapid Transit Co., 53 Mise. 126, 104 


24 LRANS 555, 18 AnnCas 525. . 

“The exclusive authority and 
power to sell spirit by retail, -is 
not conferred on the licensed per- 
son, as a benefit or privilege to him, 
or with a view to give him an ex- 
clusive right; but solely because the 
peace and security, the morals and 
good order of the community, will be 
promoted by it, and the exclusive 
power therefore is collateral, and in- 
cidental, and not one of the objects 
and purposes of the law.” tate v. 
Gibbs, supra [quot Com. v. Black- 
ington, 24 Pick. (Mass.) 352]. 

[a] “A license to keep a saloon 
eonfers no special right or privilege 
upon the holder, but is merely one 
of the means adopted by the legis- 
jature for the regulation of the sale 
of intoxicating liquors and such a 
license is not therefore within the 
legal definition of a _ franchise.” 
Martens v, Peo., 186 Ill. 314, 318, 57 
NE 871 [quot Chicago, ete., Ret Co} 
Va Dunbar, 95 “Til.. 5721). 

Power to control liquor. traffic in 
general see Intoxicating Liquors [23 
Cyc 64]. 

56. State v. Country Club, (Tex. 
Civ. A:) 173 SW 570, 580. See Mil- 
ler v. Com., 112 Ky. 404, 65 SW 828, 

“Tt is no less a franchise if the 
thing to be done was one which 
might lawfully have been done under 
the common law, without permission 
from the government, if the state, 
in the proper exercise of its police 
power, has forbidden the thing to 
be done by any person or under any 


circumstances . . indicated in the 
statute.” State v. Country Club, 
supra. 


57. Uniontown y. State, 145 Ala. 
471, 39 S 814, 8 AnnCas 320. 

Dispensaries and state agencies 
see Intoxicating Liquors [23 Cyc 65]. 

58. Metropolitan Home Tel. Co. v. 
Emerson, 202 Mass. 402, 88 NE 670; 
Norwich Gas Light Co. v. Norwich 
ClivenGaguCo;, 25; Conte 19° 

[a] Thus a license to use the 
streets, the effect of which is merely 
to protect the licensee from prose- 
ecution for doing certain acts which 
would otherwise amount to a public 
nuisance, will give the licensee no 
title by which he can restrain others 


Gas Co., 25 Conn. 19. 

5957 Peo vi O’Brien; “111 Ni Yert, 
18 NE 692, 7 AmSR 684, 2 LRA 
255 (ecnstruing a right to operate 
a raiiroad in a public street which 
by law had been made taxabie, alien- 
able, and subject to levy and sale 
under execution and to condemna- 
tion under the exercise of the right 
of eminent domain). 

60. Metropolitan Home Tel. Co. v. 
Emerson, 202 Mass, 402, 88 NE 670, 
Attempted grant see infra § 21. 

* 61. Shugars v. Hamilton, 122 Ky. 
606, 92 SW 564, 29 Kyl 127; Dallas 
Vv. Gill (Tex. Civ. Ai 199NS Ww 1144. 

[a] Custom tailoring. — Shugars 
v. Hamilton, 122 Ky. 606, 92 SW 564, 
29 KyL 127, 

7 Oran eel On to sell liquor see supra 


62. State v. Green, 112 Ind. 462, 
14 NE 352. 

63. In re Attorneys’ Oaths, 20 
Johns. (N. Y.) 492. But compare At- 
torney and Client §§ 10, 15. 

64. Denver, etc., R. Co. v. Den- 
ver City R. Co., 2 Colo. 673; Metro- 
politan Home Tel, Co. v. Emerson, 
202 Mass. 402, 88 NE 670. See Nor- 
wich Gas Light Co. v. Norwich City 
Gas Co., 25 Conn. 19 (attempt to 
grant an exclusive franchise); Eliza- 
beth’ City v. Banks! 150°N. C407, 
64 SE 189, 22 LRANS 925 (attempted 
grant of a franchise to use the 
streets of the city held void for want 
of power in the city to make the 
grant). But compare Boise City 
v. Boise Artesian Hot, etc., Water 
Co., 186 Fed. 705, 108 CCA 523 [cer- 
tiorari den 220 U. S. 616, 31 SCt 720, 
55 L. ed. 611, and app dism 230 
U. S. 98, 338 SCt 1008, 57 L. ed. 1409] 
(where grants of franchises were 
authorized to be made for not more 
than fifty years, a privilege granted, 
which constituted either a perpetual 
franchise or a revocable license, was 
held to be a revocable license). 

Duration of franchises affected by 
limitation on power to grant see 
infra § 100. 

65. See supra §§ 17-20. 

66. State v. Topeka, 30 Kan. 6538, 
Ciao Sil, 

67. Peo. v. Chicago, 257 Ill, 380, 
100 NE 979. 


NYS TL 

69. New York vy. _ Interborough 
Rapid Transit Co., 53 Misc. 126, 104 
NYS “157: See also Landlord and 
Tenant [24 Cyc 894]. 

70. Peo. v. State Tax Comrs., 126 
App. Div. 610, 612, 110 NYS BUT. Laff 
LOB Ns Ye PG mem, 89 NE 1109 
mem]; New York v. Interborough 
Rapid Transit Co., 53 Misc. 126, 104 
NYS. 157. 

“Had this underground highway 
been constructed for the use of auto- 
mobiles, or a particular class of ve- 
hicles owned by individuals, it would 
not be considered that the operator 
of such vehicles thereon was exer- 
cising a public franchise in the high- 
way, although he paid a toll each 
time he used it; and if the vehicle 
of the class intended charged a fare 
to those. riding therein, the situa- 
tion would not be changed.” Peo. 
v. State Tax Comrs., supra. 

71. Peo. v. Carver, 19 Colo. 86, 34 
P 576; Londoner v. Peo., 15 Colo. 246, 


iste] 183. See also Officers [29 Cye 
72. Ex p. Henshaw, 73 Cal. 486, 


15 P 110 (dictum). 

73. Peo. v. Carver, 19 Colo. 86, 34 
P 576; McGrath v. Peo., 100 Tl. 464; 
Peo. Vv. Holtz, 92° T11. 426. But see 
Peo. v. Spring Valley, 129 Ill. 169, 
21 NE 843 [overr Peo. v. Holtz, 92 
Ill. 426, and Graham vy. Peo., 104 
Ill. -821 in so far as they are con- 
trary to the proposition that a fran- 
chise is involved where the right to 


hold an office depends upon the 
legality of the incorporation of a 
municipality]. 

74. Londoner v. Peo., 15 Colo. 246, 
257 PITS 3s 

75. ;Ee0. "Ve"Cooper;s 149" fi 46n 
29 NE 872; Peo. v. Spring Valley, 
129 Ill, 169, 21 NE 843 [overr Gra- 


ham v.vceeo:< LOA TI 1321" Peorave 
Holtz, 92 Ill. 426]. See also Appeal 
and Error § 178; Municipal Corpora- 
tions [28 Cyc 172]. 

76. See Knoup v. Piqua Branch 
State Bank, 1 Oh. St. 602 [rev on 
other grounds 16 How. (U. S.) 369, 
14 L. ed. 977] (dictum); Officers [29 
Cye 1361, 1368, 1415). 

77. Cochran v. McCleary, 22 Iowa 
75 (the right of a mayor to preside 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


I 


§§ 24-26] 


chise.*§ 


[§ 25] e. Powers. 


over the meeting of a city council). 
See Reynolds vy. Baldwin, 1 La. Ann. 
162 (the unauthorized exercise of 
the rights, duties, and privileges of 
an alderman is the usurpation of a 
franchise). 

78 Lasher v. Peo., 183 Ill. 226, 
55 NE’ 6638, 75 AmSR 103, 47 LRA 
802; Frey v. Michie, 68 Mich. 323, 
36 NW 184. But see Morrison v. 
HCO suo On Ll et 44 Oo) NEN 93 9) ea 
statute conferring upon the presi- 
dent of a county board power to ap- 
point a civil service commission did 
not confer a franchise). 

[a] Reason for rwule.—Appoint- 
ment to office is a large part of the 
official power belonging to the gov- 
ernor under our constitution. Lash- 
er iv. Peo.,, 183, Il5, 226, (233, .55- NE 
6638, 75 AmSR 1038, 47 LRA 802 (“The 
power to appoint to office in a mon- 
archy iS a royal privilege or branch 
of the king’s prerogative. It is an 
attribute of sovereignty, and does 
not belong to citizens generally, by 
common right’). 

Authority to appoint to office see 
Officers [29 Cyc 1369]. 

79. State v. Twin Village Water 
Co., 98 Me. 214, 56 A 763; and cases 
infra this section. = 

80. Cal.—Spring Valley Water 
Works vy, Schottler, 62 Cal. 69; State 
Bank v. San Francisco, 142 Cal. 276, 
75 P 832, 100 AmSR 130, 64 LRA 
918. 

Me.—Crawford MJElectric Co. v. 
Knox County Power Co., 110 Me. 285, 
86 A 119, AnnCas1914C 933; State v. 
Twin Village Water Co., 98 Me. 214, 
56 A 763. 

Minn.—Northwestern Trust Co. v. 
Bradbury, 112 Minn. 76, 127 NW 386; 
International Trust Co. vy. American 
L. & T. Co., 62 Minn. 501, 503, 65 NW 
78, 632; State v. Minnesota Thresh- 


er Mfg. Co., 40 Minn. 213, 41 NW 
1020, 3 LRA 510. 
Pa.—Twelfth-St. Market Co. 


v. 
Philadelphia, etc., R. Co., 142 Pa. 580, 
21 A 902, oF 


Sa Ip: State wv. wcougal. 3.9... 
55, 51 NW 858, 44 AmSR 756, 15 
LRA 477. 


“A privilege, as distinguished from 
a@ mere power, is a right peculiar to 
the person or class of persons on 
whom it is conferred, and not pos- 
sessed by others. As applied to a 
corporation, it is ordinarily used as 
synonymous with ‘franchise, and 
means a special privilege conferred 
by the state, which does not belong 
to citizens generally of common 
right, and which cannot be enjoyed 
or exercised without legislative 
authority.” International Trust Co. 
VioeAmerican Lae Ts Co. a su- 
pra. 

[a] Incidental powers of banking 
other than the privilege of issuing 


bills are not franchises. State v. 
Scougal, 3S. Di 55, 51" NW. 858, 
44 AmSR 756, 15 LRA 477. See also 


supra §§ 4, 15. 

Cross references: p 
Eminent domain see supra §. 4. 
Illustrations of franchises see supra 


4, 
Rac stdity of grant from so 7ereign 
power see supra 4 : 
Right to carry on particular business 
see supra §§ 4, 15-25. 
Right to construct and operate gas 
works see Gas [20 Cyc 1154], 


There is a distinction be- 
tween a franchise and a power.”® If a certain right 
possessed by a corporation is one which might be 
exercised by an individual without express per- 
mission from the state it is merely a power.®° 
public has such interest in the exercise of a fran- 
ehise that it will interfere with the improper use 
or abuse of a franchise existing only by virtue of 
a grant from the state;8t but the nonuser or mis- 
user of powers are matters for stockholders.82 
corporation engages in a business not authorized by 


FRANCHISES 


The 


[§ 26] 4. 


Ifa | a. 


ent to use public streets see supra 


81, ‘State v. Twin Village Water 


'Co., 98 Me. 214, 56 A 1763. 


82. State v. Twin Village Water 
Co., 98 Me. 214, 56 A 763. See Cor- 
porations §§ 1264-1798. 

83. State v. Minnesota Thresher 
Mfg. Co., 40 Minn, 213, 41 NW 1020, 
3 URA 510. 

; Ultra vires corporate acts see Cor- 
porations § 2157 et seq. 

84, State v. Minnesota Thresher 
Mfg. Co., 40 Minn. 213, 41 NW 1020, 
3 LRA 510 (dictum). See Corpora- 
tions § 3711 et seq. 

85. U. S—Adams Express Co. v. 
Ohio State Auditor, 166 U. S. 185, 17 
SCt 604, 41 L. ed. 965; California v. 
Central) Paci ©ow 2) Ui Suede m4ie 


;8 SCt 1078, 32 L. ed. 150; Atlantic, 


etc., R. Co. v. Georgia, 98 U. S. 359, 


25 Ly ed. 185. 
Conn.—Bridgeport v. New York, 
ie R. Co., 36-Gonn. 255,°4 AmR 
Del.— Wilmington City R. Co. v. 
Wilmington, etc., R. Co., 8 Del. Ch. 
468,.46 A 12, 
~Iowa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 118 Iowa 234, 91 ays 


1081. 
Ky.—Louisville Tobacco Ware- 
48 SE 420, 20 


house Co. v. Com., 
KyL 1047. 

Mass.—Malone vy. New York, ete., 
R. Co., 197 Mass. 194, 83 NE 408. 

Miss.—Magruder vy. Hattiesburg 
Trust, etc., Co., 108 Miss. 857, 67 S 
485 (dictum). 

N. J.—State v. Berry, 52 N. J. L. 
3085 LOTAT665, fatiios. IN. Jeo 202,007 
A 490] (dictum), ‘ 

N. Y.—Venner v. New York Cent., 
etc., a COUP LOO MADD. Dives 27a) 145 
NYS 725 [aff 217 N. Y. 615 .mem, 
111 NE 487]; Peo. v. Geneva College, 
5 Wend. 211, 217. ; 

R. I.—Rhode Island Hospital Trust 
Co. v. Providence Tax Assessors, 25 
Re 8.0.0.0) ANS ihe 

Vt.—State v. Boston, Rai €o;, 
25 Vt. 483, 442. 

“All the functions of a corpora- 
tion, are in one sense, franchises.’ 
State v. | J80ston; tétc.,, a. Co. su- 
pra. 

“Wvery act of a corporation affect- 
ing the public is a franchise.” -Cali- 
fornia ve. Central Pac, RR. Co.,. 127 ,.U- 
Sool tt ty Se OC ba LO Mowe Lael. neon OO) 
[quot Atty.-Gen. v. New York, etce., 
R. Co., 197 Mass. 194, 83 NE 408]. 

“The various powers conferred on 
corporations are franchises.” Peo, vy. 
Geneva College, supra. 

“The better opinion, deduced from 
the authorities, seems _to be that it 
[the term ‘franchise’] consists of the 
entire privileges embraced in and 
constituting the grant.” Bridgeport 
VaeNew Vonks C&G.y7in. .CO:,, soeConn. 
255, 266, 4 AmR 68. 

[a] The word “franchise” is gen- 
eric, covering all the rights granted 
a corporation by the legislature, and 
it is too narrow a definition of the 
word to hold that it means only the 
right to be a corporation. Wilming- 
ton City R. Co. v. Wilmington, etc., 
R. Co., (Del.) 46 A 12. 

86. WAS GU te CL Cui be, CO. 


etc., 


Vv. 


| Hewes, 183 U. S. 66, 22 SCt 26, 46 L. 


Monongahela Nav. Co. v. U. 
13i-SCt 622,.3% TH. 
6tG, FCO. Ve 


ed. 86; 
S., 148 U. S. 312, 
ed. 463; Wilmington, 
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the statute of incorporation it is ultra vires or in 
excess of their powers but not the usurpation of a 
franchise not granted nor necessarily a misuser of 
those granted,’* although the excessive use of powers 
may be carried to such an extent as to amount to 
a misuser of the franchise to be a corporation and 
thus become a ground for its forfeiture.8* However, 
in a broad sense, corporate powers are sometimes 
designated as ‘‘franchises.’’°5 

Classified as Property or Contract— 
Property—(1) 
property *° and are frequently invested with the at- 


In General. Franchises are 


Reid, 13 Wall. 264, 20 L. ed. 568; 
West River Bridge Co. v. Dix, 6 How. 
507, 12 L. ed. 585; Conway v. Taylor, 
1 Black 603, 17 L. ed. 191; Iowa Tel. 
Co. v. Keokuk, 226 Fed. 82; Spring 
Valley Water Co. v. San Francisco, 
165 Fed. 667; New York HBlectric 
Lines Co. v. Empire City Subway 
Co. pzo0r We Sy LTO Bde SCE 725 159 Ls 
ed. 184. See Veazie Bank v. Fenno, 
8, Wall, 523, 19 TL. ed. 482 ((dic- 
tum). 

Ala.—Southern R. Co. 
160 Ala. 396, 49 S 404. 

Cal.—Spring Valley Water Works 
v. Schottler, 62 Cal. 69 [aff 110 U.S. 


v. Greene, 


847, 4 SCt 48, 28 L. ed. 173]. See 

Oakland R. Co. v. Oakland, etc. R. 

Co., 45 Cal. 365, 13 AmR 181. 
Conn. — State vee Suffield, etc., 


Bridge Co., 81 Conn. 56, 70 A 55, 57. 
See also Norwich Gas Light Co. v. 
Norwich City Gas Co., 25 Conn. 19; 
Enfield Toll Bridge Co. v. Hartford, 


ete., R. Co., 17 Conn. 40, 42 AmD 
Fees 
Del.—Wilmington, etc, R. Co. v. 


Downward, 14 A 720 (primary cor- 
porate franchise). 

Ga.—Atlanta v. Grant, 57 Ga. 340. 
See State v. Georgia Medical Soc., 
38 Ga. 608, 95 AmD 408 (corporators 
acquire a property in the primary 
franchise of a corporation). 

Ill.— Porter v. Rockford, etc. R. 
Co., 76 Ill. 561 (primary franchise to 
be a corporation), 

Kan.—State v. Topeka Water Co., 
61 Kan. 547, 60 P 337 (in the nature 
of property). 

Ky.—Frankfort v. Capital Gas, 
etc., Light Co., 96 SW 870, 29 KyL 
1114; Frankfort v. Capital Gas, etc., 
Co., 96 SW 870, 29 KyL 1114. 

Mich.—Billings  v. Breinig, 45 
Mich. 65, 7 NW 722. See Kitson v. 
Ann Arbor, 26 Mich, 325 (dictum).> 

N. H.—Proprietors Piscataqua 


| Bridge v. New Hampshire Bridge, 7 
. 35, 


INGEL 

N. J. — Lumberville Delaware 
Bridge Co. v. State Bd. of Assessors, 
SoU IND Jo bec ocon a6) A sidd (2om teEyAg 
134 (dictum). 

N. Y.—Lord v. Equitable L, Assur. 
Soc., -194 N.'Y. 212, 87 NE 448, 22 
DRANS 3420;-" Peo. -v;" State= "Tax 
Comrs., LT4“N. Y.. 417%, 6% NEV 69; 105 
AmSR 674, 63 LRA 884; Ghee v. 
Northern Union Gas Co., 158 N. Y. 
510, 538 NE 692 [rev 34 App. Div. 551, 
56 NYS 450]; Peo: v. Deeham, 153 N. 
Wen Seat NE US Gs) eon Ver Oc Brien: 
111 N. Y. 1, 18 NE 692, 7 AmSR 684, 
2 LRA 255 [rev 45 Hun 519, 10 NYSt. 
596, 27 NYWklyDig 365]; Sixth Ave. 
R. Co. v. Kerr, 72 N. Y. 330; Knicker- 
bocker Trust Co. v. Tarrytown, etc., 
Re1OO., loo ADD. Dive, 0d, L285 INS 
954; Peo. v. Bleecker St., etc., R. Co., 
67 Misc. 577, 124 NYS 782 [aff 140 
App. Div. 611, 125 NYS 1045 (aff 201 
N. Y. 594 mem, 95 NE 1136 mem)]; 
Western Union Tel. Co. v. Syracuse, 
24. Misc. 338, 53 NYS 690 [mod on 
other grounds 35 App. Div. 631 mem, 
55 NYS 1151 mem]; Thompson v. 
Peo., 23 Wend. 537; Dis. op. Champ- 
lain Stone, ete, Co. v. New York, 
66 Misc. 434, 128 NYS 546 (dictum); 
Fulton Light, ete., Co. v. State, 65 
Misc. 263, 121 NYS 536 (dictum). 

Or.—State v. Portland Gen. Hlec- 
friew@on He Or O02 1 9orse sizereo ome 
160. See Hackett v. Wilson, 12 Or. 
25, 6 P 652 (discussing authorities 
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tributes of property generally.§” 


erant from the sovereign.*§ 


[§ 27] (2) 


is the principal thing.°? 


holding franchises are property but 
not deciding that point). 

Tenn.—State v. Staten, 6 Coldw. 
233 (a person entitled to vote an 
elective franchise has a property in 
it): 

Va.—Tuckahoe Canal,Co. v. Tuck- 
ahoe, ete., R. Co., 11 Leigh’ (38 Va.) 
42, 36 AmD 374. 

Wis.—Linden Land Co. v. Milwau- 
kee Electric R., etc., Co, 107 Wis. 
493, 83 NW 851; State v. Anderson, 
90 Wis. 550, 68 NW 746; Sellers v. 
Union Lumbering Co., 39 Wis. 525. 
See State v. Portage City Water Co., 
107 Wis. 441, 83 NW 697 (a corpora- 
tion may part with its secondary 
franchises if they are assignable or 
be deprived of them without its cor- 
porate existence being affected). 

See Blackrock Copper Min., etc., 
Gouna ea inee ya 84 6 Ua mobs oO 
180, 131 AmSR 850, 28 LRANS 255 
(distinguishing between primary and 
secondary franchises). 

“A franchise which had the legal 
character of an estate or property.” 
Oakland R. Co. v. Oakland, etc., R. 
Co., 45 Cal. 365, 378, 18 AmR 181. 

[a] Legal estate. — ‘Corporate 


franchises are legal estates vested 


in the corporation itself as soon as 
it is in ease. They are not mere 
naked powers granted to the cor- 
poration, but powers coupled with an 
jnterest which vest in the corpora- 
tion upon the possession of its fran- 
chises.”’ Savings Soc. v. Coite, 6 
Wall. (U. S.) 594, 606, 18 Li. ed. 897 
(discussing the primary franchises 
of a corporation). 

Cross references: 

Alienability see infra § 86. 
Subject to: ; 

Eminent domain see Eminent Do- 

main § 84, ; 

Execution see Executions § 54. 

Taxation see Taxation [37 Cyc 

787]. 

Property generally see Property 
[32 Cye 639]. 

Property subject to taxation see 
Taxation [37 Cye 787]. 

Source from which franchises are 
derived see supra § 5. 

87. Spring: Valley Water Co. v. 
San Francisco, 165 Fed. 667 [quot 
Peoww Obrien, 111 Ne Voi; 10 0Nw 
592, 7 AmSR 684, 2 LRA 255] (dic- 
tum); Heerwagen v. Crosstown St. 
Te Cowra 9) Nw r noe ay INI G29, LS: 
NE 692, 7 AmSR 684, 2 LRA 255; 
Reosev. O'Brien, tid! IN. _WY..d 918) NE 
692, 7 AmSR 684, 2 LRA 255 (under 
statutes). 

88. ° McCarter v. Vineland Light, 
Oem COW, ToleN ein BUG), MO SatG Ui Arlituis 

Source from which franchises de- 
rived see supra § 5. 

89. Baltimore v. Johnson, 96 Md. 
737, 54 A 646, 61 LRA 568 (although 
franchises may be considered to be 
property, they are not property in 
the meaning of the term used in the 
Bill of Rights relating to taxation); 
State v. Philadelphia, eta, R. Co., 
45 Md. 361, 24 AmR 511 (to same 
effect). 

90. U. S.—Thompson v. Schenec- 
tady R. Co., 124 Fed. 274. 

Ala.—Horst v. Moses, 48 Ala. 129 
(dictum). ‘ 


Their character as 
property is peculiar in that they arise only from 
However, they are not 
included in the term ‘‘property’’ as used in some 
constitutional or statutory provisions.*® 

Incorporeal Hereditaments. 
chises are generally classified as incorporeal hered- 
itaments,°° although there is some disagreement in 
the authorities as to whether the franchise is in its 
nature real or personal property.®* 
It has been stated that a 
franchise is a grant in gross of an incorporeal 
hereditament and is not appurtenant to any particu- 
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lar property.®? 


Fran- | inheritable.% 


[§ 28] 


The franchise 


ficial.°? 


Conn.—Enfield Toll Bridge Co. v. 
Hartford, efe, R. Co. 17 Conh, 40, 
42 AmD 716. 

De Ci —Avexandrias Canaljuete.,. Co. 
v. District of Columbia, 16 D. C. 376 
(dictum). 

Fla.—Leonard vy. Baylen St. Wharf 
Co., 59 Fla. 547, 52 S 718, 31 LRANS 
636; Gibbs v. Drew, 16 Fla. 147, 26 
AmR 700. 

Iowa.—Lippencott v. Allander, 27 
Iowa 460, 1 AmR 299. 

Ky.—Price v. Price, 6 Dana 107 
(primary franchise of corporations). 

Md.—Consolidated Gas Co. v. Bal- 
timore, 101 Md. 541, 61 A 532, 109 
AmSR 584, 1 LRANS 263 (dictum). 

N. H.—Piscataqua Bridge v. New 
Hampshire Bridge, 7 META Wee oO} 

N. Y.—Andrus v. National Sugar 
Refining Co., 72 App. Div. 551, 76 
NYS 530; Smith v. New York, 68 N. 
Y.'552° (dictum); Thompson v.,Peo., 
23 Wend. 537 (dictum). See Peo. v. 
Utica Ins. Co., 15 Johns. 358, 8 AmD 
243 (a species of incorporeal heredit- 
aments). 

Or.—State v. Portland Gen. Elec- 
fe Cos *b20-Or4502,. 9681225 98) 

Pa.—Shamokin Valley R. Co. v. 
Livermore, 47 Pa. 465, 86 AmD 552. 

Va.—Tuckahoe Canal Co. v. Tuck- 
ahoe, etc,, R. Co., 11 Leigh (38 Va.) 
42, 36 AmD 374. See Phalen v. Com., 
1 aReb.) (405 Va. 771 Pate ) Se tow: 
(U. S.) 163, 12 L. ed. 1030] (dictum, 
an incorporeal hereditament when it 
consists of rights or privileges con- 
nected with personal or real es- 
tate). 

Wis.—State v. Anderson, 90 Wis. 
550, 68 NW 746. See Sellers v. Union 
Lumbering Co., 39 Wis. 525 (dictum). 

See-Stockton Gas, etc., Co. v. San 
Joaquin County, 148 Cal. 313, 83 P 
54, 5 LRANS 174, 7 AnnCas 511 
(where a franchise actually exercised 
in connection with land in a public 
street iS an incorporeal hereditament 
or real estate in the nature of an 
easement pertaining to the street in 
which it is used); Randolph v. Lar- 
ned, 27 N. J. Eq. 557 (stating rule 
as laid down by text-writers but 
questioning it); Belington, etc., R. 
Co. v. Alston, 54 W. Va. 597, 46 SE 
612 (franchise is incorporeal heredi- 
tament as distinguished from the 
tangible property necessary for use 
in connection with it); Great West- 
ern R. Co. v. Swindon, etc., R. Co., 
9 App. Cas, 787 (Hopkins v. Great 
Northerner Cone. OO. Babe asa 
ERC 149 [appr the decision of Reg. 
Vv. "Cambrian? RR. Co; antral) that. 2a 
ferry franchise is land under the 
Lands Clauses Act where the word 
is expressly defined in the act to 
include hereditaments); Reg. v. Cam- 
brian “RS Cox” GENRI26 OMB 422 e¢tire 
term “land” used in a statute in- 
cluded a franchise; the statute de- 
fining the word “lands” as mes- 
suages, lands, tenements, and heredi- 
ments of any tenure, the franchise 
was held to be a hereditament). 

[a] “In the hands of the subject 
it [franchise] may become an in- 
corporeal hereditament.” Evans ~v. 
Hughes County, 3 S. D. 580, 582, 54 
NW 6038. 


[§§ 26-28 


Inheritable quality. The propriety of classing 
franchises as hereditaments has been questioned on 
the ground that they have no inheritable quality ;°* 
but in other cases franchises have been said to be 
It has been held that whether a 
franchise is descendable or inheritable will depend 
on the terms of the grant.%° 
(3) Incorporeal or Intangible Property. 
A franchise has been distinguished in some opinions 
as incorporeal property,’ intangible in its nature,?® 
and in others as something incorporeal and arti- 


91. See infra §§ 29, 30; and gen- 
erally Property [32 Cye 659]. 

92. Chapman Valve Mfg. Co. v. 
Oconto Water Co., 89 Wis. 264, 60 
NW _ 1004, 46 AmSR 830. See Fond 
du Lac Water Co. v. Fond du Lac, 
82 Wis. 322, 52 NW 439, 16 LRA 581 
(the use of specific property in con- 
nection with a franchise and public 
service plant operated thereunder is 
an incident rather than a principal 
thing). 

93. Chapman Valve Mfg. Co. v. 
Oconto Water Co., 89 Wis. 264, 60 
NW 1004, 46 AmSR 830. See also 
supra § 13, 

94, Peo. v. New York Tax Comrs., 
LOA ING -¥220)) “10> NEV 43725 eNixe 
WklyDig 510; State v. Anderson, 90 
Wis. 550, 638 NW 746. 

95. Enfield Toll. Bridge Co. vy. 
Hartford,” ete. RCo. el TeConnwi4 Os 
42 AmD 716 (dictum); Norwich Gas 
Light Co. v. Norwich City Gas Co., 
25 Conn, 19, 35 (dictum); Lippencott 
v.-Aliander, 27 Iowa 460, 1 AmR 299 
(franchise granted for term of years 
under provisions of statute not ter- 
minated at death of grantee). 

“Tt [franchise] is property which 
may be transferred by sale or de- 
vise, and it will descend to heirs 
like other property.” Norwich Gas 
Light Co. v. Norwich City Gas Co., 
supra [foll Enfield Toll Bridge Co. 

~. Efantford, Sete) “Re Co.mmcupeal 
(dictum). 

96. Leonard v. Baylen St. Wharf 
€o.;) SO Hila. ba 7a ODO oe Sl el Semon 
LRANS 636. 

“The character and extent of the 
right granted to individuals and cor- 
porations in the use of a franchise 
depend upon the terms of the grant, 
the nature of the franchise, and the 
purpose designed to be accomplished. 
Where the use of a franchise is 
granted to an individual and his 
heirs, personal representatives and 
assigns, the franchise may be exer- 
cised by the heirs or personal rep- 
resentatives of the deceased grantee 
of the franchise, or by the assignee 
of the grantee.” Leonard v. Baylen 
St. Wharf Co., supra. 

_ Alienability of franchises see 
infra § 86 et seq. 

97. Southern R. Co. v. Greene, 1606 
Ala. 396, 49 S 404. See West River 
Bridge Co, v. Dix, 6 How. (U. S.) 
507, 12 L. ed. 585 (Blackstone de- 
fined franchises as incorporeal prop- 
erty). 

98. Miller_v. Richardson, (Cal.) 
187 Pealis (Peorw.. Priest.i.75 App. 
Div. UST et mens OOo lates Lite INGER 
511 mem, 67 NE 1088 mem]. See 
Western Union Tel, Co. v. Norman, 
77 Fed. 13 [anp dism 17 SCt 1002, 
41 LL. ed. 1182] (where a _ statute 
showed an intention to include all 
intangible property whether legally 
franchises or not). 

“Property, intangible, invisible 
. unseen without form or sub- 
stance, and; as it were, the mere 
breath of the legislature.” Peo. v. 
State Tax Comrs), 174 N.1Y. 4174 437) 
ape sens 69, 105 AmSR 674, 63 LRA 

99. Maginn v. Bassford, 196 Ill. 
266, 63 NE 668. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 29-31] 
[§ 29] (4) 


ments. 


but not in reality.? 


tion.* 


Lands and tenements. Although it has been stated 
1 may embrace 
franchises,® it has been held that franchises are not 


that the term ‘‘tenement’’ 


§ fine personal property. see infra 
As real property see infra § 29. 
1. Van Dyck v. Bloede, 128 Md. 

330, 97 A 630 (involving a franchise 

granted to individuals for a limited 

term of years); Consolidated Gas 

Co. v. Baltimore, 101 Md. 541, 61 A 

532, 109 AmSR 584, 1 LRANS 263 

(distinguishing a franchise from an 

easement); Peo. v. New York Tax 

Comrs., 104 N. Y. 240, 10 NE 437, 25 

NYWklyDig 510 (construing a stat- 

ute requiring the deduction of the 

value of real estate from the as- 
sets of a corporation in fixing the 
taxable value of its capital stock, 
and holding that the value of the 
primary franchise of a railroad cor- 
poration was property included in 

an assessment); State v. Anderson, 90 

Wis. 550, 68 NW 746 [overr on an- 

other point State v. Anderson, 97 

Wis. 114,72 NW 386] (franchises are 

not within the laws to be reckoned 

as part of the realty in the absence 
of statutory authority). But compare 

Rohn v. Harris, 130 Ill. 525, 22 NE 

587 (although a ferry franchise is 

not real property, it partakes so 

far of the nature of real property 
that partition was permitted in 
same manner as real property). 

[a] Not land nor an interest in 
land.—(1) “The relator, by its char- 
ter, was authorized to construct a 
railroad across the Isthmus of Pan- 
ama... . It is an incorporeal right, 
annexed in some general sense to the 
road, when constructed, but is not a 
part of the land, nor an interest in 
Jand, although it may give to the 
jand a greater value than it would 
otherwise have had.’ Peo.’ v. New 
York Tax Comrs., 04 N. Y. 240, 247, 
10 NE 437, 25 NYWklyDig 510. (2) 
“The use of a franchise may require 
the occupancy, or even the owner- 
ship, of land; but that circumstance 
does not make the franchise itself 
an interest in land.” Consolidated 
Gas Co. v. Baltimore, 101 Md. 541, 
545, 61 A 532, 109 AmSR 584, 1 
LRANS 263. 

“Franchise” distinguished from 
“easement” see supra § 16. 

2. Peo. v. State Tax Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884. But compare Thompson 
vy. Schenectady R. Co., 124 Fed. 274 
(franchises are real property and 
rules of construction of covenants in 
deeds of real property are applicable 
to them); Thompson v. Peo., 23 
Wend. (N. Y.) 537 (dictum, ;with the 
exception of an inheritable quality 
franchises are subject to the same 
rules as incorporeal hereditaments). 
As incorporeal hereditament see 
supra § 27. 

[a] Rights in real property cre- 
ated pursuant to franchise.—A|- 
though a franchise is an jncorporeal 
hereditament and not as such sub- 
ject to an easement, a reservation in 
a grant may be effectual to estop 
the grantee from denying the exist- 
ence of an easement appurtenant to 
real property which owes its exist- 
ence to the subsequent exercise df 
the franchise. Andrus vy. National 
Sugar Refining Co., 72 App. Div, 551, 
76 NYS 530 (the exercise of a 


Real Property, Lands, and Tene- 
It has been held that a franchise is not 
real property,’ and that even though classed by stat- 
ute as real property it is real property in name 
; not A franchise, the exercise of 
which is associated with the use of real property, 
has been considered to be real property.® 
been stated that estates in franchises rest under 
the same principles as estates in land, being equally 
grants of right or privilege for a valuable considera- 
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[§ 30] (5) 


It has 


[§ 31] (6) 


some 


franchise right to erect wharves on 
public land will create wharves 
which will be real property). 

3. Bowman v. Wathen, 3 F. Cas. 
No. 1,740, 2 McLean 376 [aff 1 How. 
Qa Som as oye eed 97 Ieee South: 
Pasadena v. Pasadena Land, etc., Co., 
152 Cal. 579, 93 P 490; Stockton Gas, 
etc., Co. v. San Joaquin County, 148 
Cale ols yeS 3 a 54. be DURAN M7407. 
AnnCas 511; Alexandria Canal, etc., 
Co. v. District of Columbia, 16 D. C. 
376 (dictum). See Stevens v. Lath- 
rop, 4 Alaska- 407, 410 (‘fa particular 
franchise . . may partake of the 
nature of real property’); Enfield 
Toll Bridge Co. v. Hartford, ete. R. 
Coe Pils Conny 240,842 97Am Db ei 16.0 Ca 
franchise is an incorporeal heredita- 
ment Known as a species of real 
property as well as any estate in 
lands). 

[a] Thus a franchise right to use 
the streets when such right is exer- 
cised and made valuable by actual 
possession and “use has been held a 
species of real property. South Pasa- 
dena v. Pasadena Land, ete:, Co., 152 
Cal. 579, 93 P 490; Stockton Gas, 
etc., Co. v. San Joaquin County, 148 
Cale 313583) P54) 5) WRANS a4; 97 
AnnCas 511 (real estate in the na- 
ture of an easement). 

Executed franchises as easements 
See supra § 16. 

4. State v. Real Est. Bank, 5 Ark. 
595, 41 AmD 109 (dictum); Hackett 
Vv. Wilson, 12) Or, 25, 6. P 652; Mont- 
gomery v. Multnomah R. Co., 11 Or. 
344, 3 P 435. See Rohn v. Harris, 130 
Ill. 525, 22 NE 587 (although, strictly 
speaking, not real estate, a ferry 
used in connection with land was the 
proper subject of partition). 

5. Gibbs v. Drew, 16 Pla. 147, 26 
AmR 700 (dictum). 

6. Gibbs v. Drew, 16 Fla. 147, 26 
AmR 700; Consolidated Gas Co. v. 
Baltimore, 101 Md. 541, 61 A 532, 
109 AmSR 584, 1 LRANS 263; State 
v. Portland Gen. Electric Co., 52 Or. 
502, 95 P 722, 98 P 160;-Shamokin 
Valley R. Co. v. Livermore, 47 Pa. 
465, 86 AmD 552. See supra § 16. 


[a] Franchises not land or tene- 
ments. — “The franchises which 
usually appertain to such a public 


work are incorporeal hereditaments 
as contra-distinguished from ‘land’ 
which is*a corporeal hereditament; 
and while the term ‘tenements’ em- 
braces some franchises, still this 
term as used in the statute must, 
from the nature of the proceeding, 
be restricted to tenements upon 
which an entry can be made, and of 
which there can be tangible posses- 
sion. ... The proceeding of unlaw- 
ful detainer does not lie to recover 
the possession of a part of such 
public work, as this necessarily in- 
volves the right to these franchises, 
and generally, that franchises ap- 
pertaining to a railway being in- 
corporeal hereditaments, intangible 
in their character, are not embraced 
within the terms ‘lands or tene- 
ments’ in the act regulating this 
proceeding.’ Gibbs v. Drew, 16 Fla. 
147, 149, 26 AmR 700. 

7. See statutory provisions; and 
Peo. v. State Tax Comrs., 69 Misc. 1, 
125 NYS 895 (tax law);. Western 
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included in the terms ‘‘lands’’ or ‘‘tenements.’’ ¢ 
By statute some franchises are for certain pur- 
poses classed as land, real estate, or real property.7 


Personal Property. It has been 


stated that a franchise is of the nature of personal 
rather than real property.® 
individuals for a limited term of years has been held 
to be incorporeal personal property. Some statutes 
expressly declare that a franchise shall for the pur- 
pose of the statute be personal property.?® 

Distinguished from Property Used 
in Exercise of Franchise.14 
does not embrace property used or acquired in con- 
nection with the exercise of the franchise;1? and a 


A franchise granted to 


The term ‘‘franchise’’ 


Union Tel. Co. v. Hurlburt, 83 Or. 
633, 163 P 1170 (tax statute). 

8. Leonard v. Baylen St. Wharf 
Coy, 59 Hla. 547; 52S 718, 31 DRANS 
636. To same effect Gibbs v. Drew, 
16 Fla. 147, 26 AmR 700; Van Dyck 


v. Bloede, 128 Md. 3830, 97 A 630. 
See Consolidated Gas Co. v. Balti- 
more, VOM SiMid! 3540) i6n. AY 532) 09 


AmSR 584, 1 LRANS 263 (dictum, a 
naked franchise is neither land nor 
an interest in land); State v. Port- 
land Gen. Electric Co., 52 Or. 502, 95 
P 722, 98 P 160 (a franchise does 
not involve land nor an interest in 
land); Shamokin Valley R.°Co. v. 
Livermore, 47 Pa. 465, 86 AmD 552 
(land not included in mortgage de- 
scription of franchises and appur- 
tenances). 

9. Van Dyck v. Blode, 128 Md. 
330, 97 A 630. 

10. Monroe County Sav. Bank v. 
Rochester, 37 N. Y. 365, 4 Transcr. 
A. 473 (primary franchises of cor- 
porations declared to be personal 
property by statute). 

1l. Nature of franchise as dis- 
tinguished from corporeal property 
see supra § 13. 

12. U. S.—Thompson y. Schenec- 
tady R. Co., 124 Fed. 274. 

Cal.—Miners’ Ditch Co. v. Zeller- 
bach, 37 Cal. 548, 99 AmD 30. 

Conn.—Bridgeport v. New York, 
ete., R. Co., 36 Conn.'255, 4 AmR 63. 

Ky.—Bailey v. Southern R. Co., 
112 Ky. 424, 60 SW 631, 61.SW 81, 
22 Kyl 1397. 

Md.—Consolidated Gas Co. v. Bal- 
timore, 101 Md. 541, 61 A 532, 109 
AmSR 584, 1 LRANS 263. 

N. Y.—Smith v. New York, 68 N. 
Wa 525 

Or.—State v. Portland Gen. Elec. 
Wan Co., 52) Or. 50255 95 PB 122) 98 

Pa.— Shamokin Valley R. Co. v. 
Livermore, 47 Pa. 465, 86 AmD 552. 

Va.—Tuckahoe Canal Co. v. Tuck- 
ahoe, ete., R. Co., 11 Leigh (38 Va.) 
423, 36 AmD 874. 

W. Va.—Belington, ete.’ R. Co. v. 
Alston, 54 W. Va. 597, 46 SE 612. 

[a] Reason for rule.—‘“‘In this 
state the Commonwealth stands in 
lieu of the monarch, and franchise 
here is a liberty proceeding from 
her. t is not the right to hold land 
and tenements connected with 


lands, for this right belongs to the 
citizen, independently of the sover- 
eign.”’ Shamokin Valley R. Co. v. 
Pee Magno 47 Pa. 465, 468, 86 AmD 

[b] Rule applied—(1) Where a 


distinction was made between a pri- 
mary franchise and an easement ac- 
quired. Evangelical Lutheran St. 
John’s Orphan Home v. Buffalo Hy- 
drauliec Assoc, 64 N.i-Y. 561: (2) 
Where a distinction was made be- 
tween the right to exercise a fran- 
chise and an eaSement acquired by 
the exercise of a franchise. Consoli- 
dated Gas Co. v. Baltimore, 101 Md. 
541, 61:,A 532,-109" AmSR 584, 2 
LRANS 2638. (3) Where a distinc- 
tion was made between a transfer 
of property and a transfer of a fran- 


chise which was subject to a bur- 
den imposed in the grant. State v. 
Portland Gen. BHlectriec Co., 52 Or. 
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primary franchise is distinct from secondary fran- 


chises that may. be acquired.!# 
[§ 32] b. Contract. 


BOA IONE 422,998 By 60.) 1C4)s AS tas 
on primary franchises of corporation 
measured by surplus held by it is 
not a tax on United States bonds 
held by the corporation.. Monroe 
County Sav. Bank v. Rochester, 37 
IN M65: (5) An assessment for 
benefits levied against a corporate 
franchise on account of a supposed 
increase in value by reason of the 
fact that the power conferred can 
be exercised with greater facility 
and safety held void. Bridgeport v. 
New York, etc., R. Co., 36 Conn. 255, 
4 AmR 68. (6) A transfer of prop- 
erty of a corporation of a nature 
which might have been acquired by 
a private individual was not a trans- 
fer of its franchise, Miners’. Ditch 
Co. v. Zellerbach, 37 Cal. 5438, 99 
AmD 30. (7) Real estate not neces- 
sary in the operation of a railroad 
was not covered by a mortgage of 
the railroad with the appurtenances, 
corporate rights, and privileges of 
the company. Shamokin Valley R. 
Co. v. Livermore, 47 Pa. 465, 86 AmD 
552. (8) Crossing a canal by a 
bridge for the use of a railroad is 
not the taking of a franchise. 
Tuckahoe Canal Co. v. Tuckahoe, 
ete., R. Co., 11 Leigh (38 Va.) 42; 36 
AmD 3874. 

[c] Distinction between pier and 
franchise for pier.— ‘The plaintiff 
has a franchise to construct and 
maintain this pier and take wharfage 
for its use. The pier itself is a 
structure built under his franchise. 
It is tangible, bulky property, and in 
no sense incorporeal. It is not like 
a mere right or privilege which has 
no physical existence.” Smith v. 
New ‘York,, 68 N.Y. 552, 555. 

§ Fonowee as property see supra 

6. 

13. Thompson vy. Schenectady R. 
Co., 124 Fed. 274. See also Corpora- 
tions §§ 160-164; 2469-2473. 

14. Uz. Ss. — North American 
Constr. Co. v. Des Moines City R. 
Co., 256 Fed. 107; Mercantile Trust 
etc., Co. v. Collins Park, etc., R. Co., 
101 Fed. 347; Africa v. Knoxville, 70 
Fed. 729 [rev on other grounds 77 
Fed. 501, 23 CCA 252]. 

Ala.—Mobile v. Louisville, ete., R. 
Co., 84 Ala, 115, 4 S 106, 5 AmSR 
342. See Horst v. Moses, 48 Ala. 
129 (per Peters, J.). 

Md.—Chesapeake, etc., Tel. Co. v. 
Baltimore, 89 Md. 689, 43 A 784, 44 
A 1088. 

Mont.—State v. Billings Gas Co., 
5b. Mont: 102, 173" PR. ‘799: 

N. H. — Proprietors Piscataqua 
Bridge v. New Hampshire Bridge, 7 
N.-H. 35 


N. Y.—Southampton v. Jessup, 162 
N. Y. 122, 56 NE 538 [rev 10 App. 
Div. 456, 42 NYS 4]; Buffalo v. Del- 
aware, etc, R. Co., 126 App. . Div. 
125, 110 NYS 488. See Milhau v. 
Sharp, 27 N. Y. 611, 84 AmD 314 
{aff 28 Barb. 228, 7 AbbPr 220 (aff 
17 Barb. 435, 9 HowPr 102)] (grant 
held void for want of power in 
grantee), 


The grant of a franchise 
when accepted and acted upon by the grantee creates 
a contract which cannot be impaired,!* and is sub- 
ject only to reasonable police regulations.1® 
grant of a franchise obligations are created bind- 
ing’ both the grantor and the grantee.1® 
sence of reservations the grant of a franchise for 
the building of a bridge was held not only to include 
the right to maintain the original structure, but also 
the right to renew it when necessary, and if worn 
out to construct another of the same character with-. 
out imposing an additional burden upon the grantee 
because of the construction of such new bridge.!7 
Right conferred without imposition of respon- 
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sibility or duty. 


[§§ 31-33 


A grant of a franchise right which 


merely confers a new right or enlarges an old one, 


In the 
In the ab- 


Se 33i|srue: 


W. Va.—Lowther v. Bridgeman, 57 
W. Va. 306, 307, 50 SE 410 (dictum). 

‘Under our American system and 
laws .. . franchises spring from 
contracts between the sovereign 
power and private citizen, made 
upon a valuable consideration, for 
purposes of public benefit, as well as 
of individual advantage.” Lowther 
v. Bridgeman, supra. 

[a] Dlustration——Where a grant 
of rights and privileges to lay tracks 
in the streets of the city was ac- 
cepted and acted upon by a corpora- 
tion, a contract was created between 
the city and the company which 
could not be infringed or impaired. 
Mercantile Trust, ete, Co. v. Col- 
lins Park, ete, R. Co., 101 Fed. 347, 
350. 

[b] Statute and acceptance con- 
stitute contract.—‘“‘The statute as a 
whole, with the acceptance by the 
company, makes a contract.” 
Hagerla v. Mississippi River Power 
Co., 202 Fed. 776, 784. 

‘15. Mercantile Trust; ete, Co. v. 
Collins Park, etce., R. Co., 101 Fed. 
347; Africa v. Knoxville, 70 Fed. 729 
[rev on other grounds 77 Fed. 501, 
23 CCA 252]; Mobile v. Louisville, 
ete., R. Co., 84 Ala. 115, 4 S 106, 5 
AmSR 342. 

Regulation of franchises see infra 
§§ 81-85. 

16. Dartmouth College v. Wood- 
ward, 4 Wheat. (U. S.) 518, 4 L. ed. 
629. See North American Constr. 
Co. v. Des Moines City R. Co., 256 
Fed. 107 (the court has no power to 
change or modify a franchise in any 
particular). 

17. Buffalo v. Delaware, etc., R. 
Co., 126 App. Div. 125, 110 NYS 488. 

18. Pennsylvania R. Co. v. Bow- 
ers} 124 Pa, 188, 16 A 886, 2 LRA 
621 (a statute, enacted after the in- 
corporation of a railroad corporation 
after it had commenced operations, 
which limited the liability of the 
corporation for damages for per- 
sonal injuries may be revoked). 

19., U. S.—Des Moines v. Wels- 
bach St. Lighting Co., 188 Fed. 906, 
110 CCA 540. 

Fla.—Ex p. Marshall, 75 Fla. 97, 
77 S 869, LRA1918C 944. 

Tll.— Belleville v. Citizens’ Horse 
R. Co., 152 Ill. 171, 38 NE 584, 26 
LRA 681. 

Mich.—Peo. v. Mutual Gaslight 
Co., 38 Mich. 154. 

N. Y.—Admiral Realty Co. v .Gay- 
nor, 147 App. Div. 719, 132 NYS 220, 

See also infra §§ 47-51. 

[a] Tllustrations.— (1) A  con- 
tract between a commander of a 
military camp and individuals, 
granting to such individuals the ex- 
clusive right to carry passengers by 
bus through the camp was deemed 
a mere contract and not a franchise. 
Bx p. Marshall, 75 Fla. 97, 77 S 869, 
LRA1918C 944. (2) The making of 
a contract by the city merely for the 
construction of a subway which is 
to be and remain the property of the 
city does not grant to the contractor 


without imposing any new or additional burdens, 
is without consideration and does not create a con- 
tract and may be revoked or otherwise impaired.18 
Contracts not involving franchises. 
with public authorities for the performance of serv- 
ice of a public nature which do not involve a fran- 
chise are frequently entered into.!®. A grant from 
other than the sovereign power of-a right to use 
the streets may be a contract on acceptance, although 
not a franchise.?° 
_ Constitutional Protection as Prop- 
erty or Contract. 
erty to protection under constitutional guarantees,?! 
and cannot be taken from the holder except on pay- 


Contracts 


A franchise is entitled as prop- 


a “franchise” in the street within the 
meaning of a charter provision re- 
quiring the independent approval of 
the mayor in certain cases. Ad- 
miral Realty Co. v. Gaynor, 147 App. 
Div. 719, 182 NYS 220. (3) An agree- 
ment between a city and a lighting 
company by which the company is. 
to furnish street lighting fixtures as 
required by the city, and to keep 
them in repair, and receive there- 
for a certain stipulated price dur- 
ing a specified period, is not a fran- 
chise but merely a _ contract. Des 
Moines v. Welsbach St. Lighting Co., 
188 Fed. 906, 110 CCA 540. (4) The 
exclusive privilege of incinerating 
house refuse and garbage in a city 
is in the nature of a franchise if not 
such in the strict sense of the term 
and creates a valid contract which 
the courts will sustain. California 
Reduction Co. v. Sanitary Reduction 
Works, 126 Fed. 29, 61 CCA 91 [aff 
2041T S. 306, 26 SCt 100, 50 L, ed. 

20. Peo. v. Central Union Tel. Co., 
192 Ill. 307, 61 NE 428, 85 AmSR 338; 
Belleville v. Citizens’ Horse R. Co., 
152 Ill. 171, 38 NE 584, 26 LRA 681; 
Chicago Municipal Gas Light, etce., 
Co. v. Lake, 130 Ill. 42, 22 NE 616. 
See Peo. v. Mutual Gaslight Co., 38 
Mich. 154 (under a statute authoriz- 
ing the use of the streets, with the 
consent of the local authorities un- 
der such regulations as they may 
prescribe, such consent was held a 
mere grant of authority vested in a 
contract or license). 

Cross references: 

Consent of local authorities as grant 

of franchise see infra § 48. 
Delegated power to grant franchise 

sec infra §§ 47-51. 

Municipal contract generally see Mu- 

nicipal Corporations [28 Cyc 642]. 
“ie. Ala.—Horst v Moses, 48 Ala. 

Conn.—Norwich Gas Light Co. v. 
Norwich City Gas Co., 25 Conn. 19; 
Enfield Toll Bridge Co. v. Hartford, 
oe R. Cos, 21%, -Conn.« 40.5 42, sAm Dp 

Ind.—Greensburg Water Co. vy. 
Lewis, 128 NE 103. 

N. J.—Public Serv. Gas Co. v. 
Board of Public Utility Comrs., 87 
N. J. L. 581, 92 A 606, 94 A 634, 95 
A 1079, LRA1917B 930. 

N. Y.—Parker v. Elmira, ete. R. 
Co., 165 N. Y. 274, 59 NE 81; Roch- 
ester, etc., Turnp. Road Co. v. Joel, 
41 App. Div. 43,58 NYS 346. 

Vt.—State v. Gibbs, 82 Vt. 526, 74 
A 229, 24 LRANS 555, 18 AnnCas 525 
(dictum). ; 

See also infra § 126; Constitutional 
Law § 538, 

[a] Thus authority of a railroad 
to charge a certain sum per mile 
was held a franchise entitled to pro- 
tection from invasion. Parker y. El- 
mita, (ete. Co. 165) N= Ye 2745 59 
NE 81. 

{b] Impairment of obligation of 
contract.—An attempt by statute to 
revive the provisions of a franchise 


For later cases, developments and changes in the law see cumulative Anwotations, same title, page and note number. 
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or by an arbitrary act of the public authorities in 


bitrarily interfered with by subsequent legislation,?? { refusing to permit a use thereof.2+ 


demnation.?¢ 


body.?8 


Failure to comply with the required formalities in 
the enactment of the law creating a franchise may 
render the attempted grant void.?° 

In an emergency the grant of a temporary fran- 
chise issued on proper terms has been upheld, al- 
though not made with the formalities required in 
the grant of a permanent franchise.®° 


abrogated by the grant and accept- 
ance of an indeterminate permit was 
a violation of the constitutional pro- 
visions against the legislation im- 
pairing the obligation of contracts. 
Greensburg Water Co. v. Lewis, 
(Ind.) 128 NE 103. 

[ec] Vested right.—‘A franchise 
has the legal character of property 
or an estate, in which the holder has 
a vested right, and is entitled to the 
Same protection under constitutional 
guaranties as other property.’ State 
v. Gibbs, 82 Vt. 526,528, 74 A- 229, 
24 LRANS 555, 18 AnnCas 525. 

Right to withdraw see infra § 111. 

22. U. S.—Willcox v. Consolidated 
Gas7 Cones 20 Se £929) SCt W925 w53 
L. ed. 382, 15 AnnCas 103, 48 LRANS 
1134 [rev 157 Fed. 849]; Monon- 
eanelad Nav. Co. var Wit So -148-U.28: 
312, 138 SCt 622, 37 L. ed. 463; Iowa 
Tel. Co. v. Keokuk, 226 Fed. 82; 
Spring Valley Water Co. v. San 
Francisco, 165, Fed. 667. 

Cal.—Spring Valley Water Works 
Ve Schottler, 62) Cal, 69 [aff 110 U. 
S. (347, 4.SCt 48, 28. L. ed. 173]. 

Iowa.—Smith v. Osceola, 178 Iowa 
200, 159 NW 648. 

N. H. — Proprietors Piscataqua 
Bridge v. New Hampshire Bridge, 7 
N.S 35:2 

N. Y.—Parker v. Elmira, etc. R. 
Cone lGSuNaew.. 214, SINE, Sl; Coney. 
Island, etc., R. Co. v. Kennedy, 15 
App. Div. 588, 44 NYS 825. 
ton Light, etc., Co. v. New York, 65 
Mise. 263, 121 NYS 536 (dictum). 

[a] Eminent domain.— “It [the 
sovereign] can resume the proprie- 
tary right in the franchise only by 
exercising the right of eminent do- 


main or by forfeiture enforced 
through regular judicial proceed- 
ings.” New York v. Starin, 106 


Ney. 1,15, 12 NE 631, 27 NYWkEly 
Dig 124, 
Franchises subject to eminent do- 
main see Eminent Domain § 84. 
Valuation of franchises for pur- 


poses of rate fixing see Public 
Service. 
23; Greensbure .) Water .Co.  v.-. 


Lewis, (Ind.) 128 NE 103; Rochester, 
etc., Water Co. v. Rochester, 84 App. 
Div. 71, 82 NYS 455 [aff 176 N. Y. 
36, 68 NE 117]. See Peo. v. Neff, 
15 App. Div. 585, 44 NYS 810 (dic- 
tum). 

fa] Mlustration.—A water com- 
pany obtained a franchise under a 
statute which authorized it to use 
the streets of a municipality to carry 
its pipes to a neighboring locality. 
Thereafter a statute was passed 
denying the right of anyone but the 
city to use its streets for this pur- 
pose except with its consent before 
the enactment of the statute. The 
corporation had made improvements 
and expended money and entered 
into obligations. It was held that 
the rights of the company could not 
be invaded by the new statute. 


See Ful-. 


.the general law. 


III. GRANTS OF FRANCHISES 


[§ 34] A. Form and Method—l. In General. 
A franchise can be created only by grant,?> and 
cannot be acquired originally by purchase or con- 
A franchise may, in some cases, be 
held by preseription which presupposes a grant.27 
The usual form in which franchises are conferred is 
a grant by an act or resolution of a legislative 


general act.°? 


[§ 36] 3. 


Rochester, etc., Water Co. v. Roches- 
ter, 84 App. Div. 71, 82 NYS 455 [aff 
176. Ni ¥.536;,.68; NH F17]. 

24. .Peo. vy. Deenhan, 153 N. Y. 528, 
47 NE 787 (as by refusing permis- 


sion to use the public streets). See 
Spring Valley ‘Water Co. v. San 
Francisco, 165 Fed. 667 (franchise 


cannot be taken indirectly by means 
of rate regulation). 


25. Peo. v. Woodbury, 203 N. Y. 
167, 96 NE 481; Clarke v. Wilkie, 
S0ses LCay Tc 2595aS8ellers, -v., Union 


Lumbering Co., 39 Wis. 525. 
{a] Illustration.—Where a high- 


/ way was extended over the existing 


right of way of a railroad, no grant 
was made of a franchise to cross the 
highway which could be taxed but 
an additional burden was placed on 
the property of the railroad. Peo. v. 
Woodbury; 203 N. Y. 167, 96 NE 431. 


26. See Peo. v. Woodbury, 203 
N. Y. 167, 96 NE 431 (dictum). 

27. Blackstone Comm. ., p a | 
Stephen Comm. (14th ed) p 404. See 


Metropolitan City R. Co. v. Chicago 
West, Div.,R. Co. 87% Tl. 317 (dic- 


tum));, Chicago City R. Co. v. Peo., 
73 Ill. 541 (dictum); Peo. v. Utica 
Ins) Co Loy Johns GN evo) SOSey 5 


AmD 243 (dictum); Sellers v. Union 


Lumbering Co., 39 Wis. 525 (dic- 
tum). 
28. Southampton vy. Jessup, 162 


N. Y. 122, 56 NE 538; Ghee v. North- 
ern Union Gas Co., 158 N. Y. 510, 
53 NE 692; Clark v. Wilkie, 35 S. C. 
L, 259, 264; and cases supra and 
infra this section. 

“A public franchise can be cre- 
ated only by an Act of the Legis- 
lature.” Clark v. Wilkie, supra. 

[a] A resolution by the trustees 
of a town passed in the exercise of 
a governmental power conferred by 
colonial charter was held to create 
a franchise. Southampton v. Jessup, 


162) N. Ys 122,56, NE 538. See also 
J infra § 45. 

29. Monett Electric Light, etc., 
Co. v. Monett, 186 Fed, 360. See 
infra this note. 

[a] Illustrations.—(1) Where a 


statute provided that no bill should 
become an ordinance, unless the yeas 
and nays were entered upon the jour- 
nal, an ordinance attempting. to 
grant a franchise was held of no 
effect because the names of the al- 
dermen voting on the ordinance were 
not entered on the journal. Monett 
Blectric Light, etc., Co. v. Monett, 
186 Fed. 360. (2) Under a consti- 
tutional provision requiring the sub- 
ject of all private or local bills to 
be expressed in the title, a special 
act of incorporation which failed to 
indicate in its title that it provided 
for the grant of special franchises 
was held invalid in a jurisdiction in 
which such special franchises might 
be obtained under the provision of 
Heonomic Power, 
etc., Co. v. Buffalo, 195 N, Y. 286, 88 


[§ 35] 2. Acquisition Pursuant to General Act. 
-Franchises are sometimes granted by general act.3+ 
They are sometimes obtained by the adoption of a 
charter in a prescribed form containing a descrip- 
tion of the franchise to be exercisd pursuant to such 
Compliance with the provisions of 

a general act has been held only to grant a right to. 
secure a franchise from a designated agency.** One 
. without capacity to take will not acquire a franchise 
provided by the statute by an attempted compliance 
with the provisions of such general act.%4 
Particular Statutory Provisions. By 
some statutes it is provided that certain franchises 
must be offered at public sale.35 
statute it has been held that such franchises must 


Under such a 


NE 389 [rev 128 App. Div. 883 mem, 
112 NYS 1127 mem, 59 Mise. 571, 
111 NYS 443]. 

Attempted grant see supra § 21. 

30. Gross v. Gaynor, 78 Misc. 216, 
RSE INDAS alae 

{a] | Tlustration—The act of a 
commissioner in authorizing the use 
of car tracks on a bridge newly 
erected connecting Manhattan and 
Brooklyn, pending the time when a 
regular franchise might be issued 
by. the proper city authorities, there 
being a great need for transporta- 
tion over the bridge which could not 
otherwise be obtained, was upheld. 
Gross v. Gaynor, 78 Misc. 216, 139 
NYS 177. 

31. See statutory provisions; and 
cases infra this section. 

32. Africa v. Knoxville, 70 Fed. 
729 [rev on other grounds 77 Fed. 
501,23 CCA 252] (a statute pre- 
seribing the form of charter for a 
street railroad company in which the 
location of the road is to be fixed, 
and also requiring the consent of 
the local authorities when complied 
with, is a franchise from the state, 
not the local, authorities). 

33. Christian-Todd Tel. Co. 
Com., 156 Ky. 557, 161 SW 543. 

[a] Dllustration.—A general act, 
providing that a corporation or part- 
nership or individual shall on mak- 
ing just compensation have the right 
to, construct, maintain, and operate 
telephone lines along the _ public 
roads and turnpikes, was not the 
grant of a franchise to use the public 
roads but required such corporations 
or individuals to purchase the fran- 
chises from the county fiscal courts 
to which. was delegated the manage- 
ment of roads, but a duty was im- 
posed upon such fiscal courts to 
grant a franchise in the manner pro- 
vided by law to all those authorized 
by such general act to acquire the 
same, which duty might be enforced 
by mandamus. Christian-Todd Tel. 
Pe v. Com, 156° Ky. 557, 161) (SW 

34. Holmes Plectric Protective Co. 
v. Armstrong, 97 Misc. 184, 162 NYS 
770. See also infra §§ 52-56. 

[a] Thus, unless a corporation is 
formed for purposes authorized by an 
act providing for the acquisition of a 
franchise, it will not acquire the 
franchise provided for. Holmes 
Electric Protective Co. v. Armstrong, 
97 Mise. 184, 162 NYS 770 (where 
a corporation formed for the pur- 
pose of protecting property by 
means of signals over a system of 
wires to a central office was at- 
tempted’ to be formed under a stat- 
ute, for the formation of telegraph 
companies, it did not acquire a 
franchise to use the public streets 
which was conferred by the statute 
on telegraph companies). 

35. Christian-fodd . "el. --Co.. Vv. 
Com., 156 Ky. 557, 161 SW 643; 


We 
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be offered separately; not ini groups.*® Some stat- 
utes require the publication of notice of the applica- 
tion;°* and under such a statute it was held that 
no such notice need be given on the application for 
a renewal of the franchise.2® Some statutes require 
advertisement for bids and an award of the fran- 
chise to the highest and best bidder.®° 

Effect of language used upon. the character of the 
right granted. The fact that a grant provided that 
payment be made in consideration for the privilege 
granted and provided for the erection of costly im- 
provements to be used in the exercise of the priv- 
ilege strongly tended to stamp the grant as an at- 
tempted grant of a franchise.4° The fact that a 
grant is called a ‘‘franchise’’? and that it is couched 


‘in terms frequently used in granting franchises is 


not conclusive as to its character.4! If the purpose 
is simply to provide regulations a franchise will not 
be created, even though the word ‘‘franchise’’ is 
used.#? 

[§ 37] B. Rights Acquired under Invalid or 
Worthless Franchise. The fact that the franchise 
acquired is invalid or worthless does not necessarily 
entitle the grantee to recover the consideration paid 
by him for it,** or to recover damages suffered by 
him by reason of such invalidity or worthlessness.*4 

[§ 38] C. Grants from Different Sources. Con- 
current franchises for the same purpose. may be 
granted by more than one authority.4® If one of 
such franchises is lost the grantee may operate un- 
der the other.*® 
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subject to the control of the respective grantors.‘* 
Although a public service may be operated under 
franchises that come from mofe than one source,*® 
the franchises are not necessarily similar in kind.4? 
and it may be impossible for the public work to be 
carried on under one of: the franchises alone.®° 

[§ 39] D. Parties—1. In General. The par- 
ties to the grant of a franchise are the sovereign 
and the persons for whose benefit the franchise is 
eranted.®! The consent of both parties is necessary 
to the consummation of the grant.5? 

[§ 40] 2. Grantor—a, Sovereign Power. The 
grantor is always the sovereign power ®** whether the 
grant is made directly or through a delegated 
agency.°* Franchises granted indirectly by the state 
through instrumentalities provided for that pur- 
pose by general laws are of the same effect as if 
the power conferring such franchises had been exer- 
cised directly by the state.*® 

Effect of want of power or title in sovereign. If 


the government has no power to grant the particular 


franchise in question, no title under an attempted 
grant will be acquired by the proposed grantee,*® as 
where a grant was opposed or contrary to public 
policy,®? or the government has no title to the thing 
granted.®§ 

[§ 41] b. Power of Legislature—(1) In Gen- 
eral. In the United States the people have suc- 
ceeded to all the rights and privileges of the crown,®? 
and. the legislative department of the government 


The respective franchises will be { has exclusive power to grant franchises,®°° subject 


Beekman v. Third Ave. 
N. Y. 144, 47 NE 277. 
S847, 50, 68: 

36. Beekman v. Third Ave. R. Co., 
1538 N. Y. 144, 47 NE 277. 

37. See constitutional and statu- 
tory provisions; and State v. East 
neyeland IR. Co., 6)Oh. ‘Cir, Ct: 318, 
SON ECits DEC, ole Willis. vw. Cal= 
houn, 145 Ky. 95, 140 SW 199 (where 
notice required to be posted was 
held insufficient). 

Validity of ordinances 
franchises see Municipal 
tions [28 Cyc 347]. 

38. State v. Fast Cleveland R. 
Como On. Cirmiety sis oe Ohe Cir 
Deen 371. 

39. See statutory provisions; and 
Christian-Todd Tel. Co. v. Com., 156 
Ky." 557, 161 SW 54383 Wouisville 
Home Tel. Co. v. Louisville, 130 Ky. 
611, 113 SW 855; Southern Boule- 
vard R. Co. v. North New York City 
WGEACU A COe LO PEMISC) me26 san oo) INeYaS 
Z66 [aff 45 App. Div. 330, 39 NYS 
266]. See also infra § 47. 

40. State v. Milwaukee, etc, R. 
Co., 116 Wis. 142, 92 NW 546. 

Attempted grant see supra § 21. 

41. State v. Milwaukee, etc. R. 
Co., 116 Wis. 142, 92 NW 546 (dic- 


42. State v. Milwaukee, etc., 
Co., 116 Wis. 142, 92 NW 546 bane 


43. Evans v. Hughes County, 3. 
S. D. 580, 54 NW 603 (where county 
officials in granting a franchise 
complied with the provisions of the 
law under which they received their 
authority, the grantee was not en- 
titled to recover back the amount 
of the consideration paid by him 
when the law was held invalid and 
the grantee therefor received no 
valid franchise). 

Title of transferee see infra § 96. 

44,' Scott v. Mayfield, 153 Ky. 
278, 155 SW 3876 (one who acquires 
a franchise by purchase at a public 
auction will not be entitled to re- 
cover damages if the franchise 
proves worthless because the pur- 
chaser must know that the value of 
the franchise must be speculative 


RA Cone suos 
Seé also infra 


granting 
Corpora- 


and he takes the risk as to the pros- 
pective value of the franchise). 
Caveat emptor see Sales [35 Cyc 
398]. Q 
45. Central Pac. R. Co. v. Cali- 
fornia (62h Un So) 9s 16 ws Ct oom0 
LL. ed. 903° 
[a] Thus a franchise may be 
granted by the state and a similar 
franchise granted to the same 
grantee by the federal government, 
Central’ Pac) RR. ‘Col_ave California, 
162 U.S. 91, 16 SCt 766, 40 L. ed. 903. 
[b], Discussion of rule.— ‘If the 
state franchise should be voluntarily 
surrendered ... or forfeited by the 
State, yet the United States through 
the Federal franchise could still 
operate the road in California. And, 
on the other hand, should plaintiff in 
error in any manner be deprived of 
its Federal franchise, it would not 
thereby be prevented from operating 
in California under its state fran- 
chise. If the state franchise 
were confined to the right to oper- 
ate the road and take tolls, such a 
franchise was originally granted by 
the State to this company. . . If 
the subsequent acts of Congress had 
the effect of creating a Federal fran- 


chise to operate the road, that 
merely rendered the state right 
subordinate to the Federal right, 


and did not destroy the state right 
nor merge it into the Federal right.” 
Central Pac. R. Co. v. California, 162 
UWS) 92 2k LO ISCUT6GN 40) dred: 
9038. 

- 46. Central Pac. R. Co. vi Cali- 
fornia, 162 U. S. 91, 16 SCt 766, 40 
L. ed. 908. 

47, Centraliebacw a. + Conv. Calis 
fornia, 162 U.S. 91, 16 SCt 766, 40 
L. ed. 903. 

48. Postal Tel.-Cable Co. v. Los 
Angeles, 164 Cal. 156, 128 P 19. 

49. Postal Tel.-Cable Co. v. Los 
Angeles, 164 Cal. 156, 128 P 19. 

50. Postal Tel.-Cable Co. v. Los 
Angeles, 164 Cal. 156, 128 P 19. 

[a] Thus a telegraph company 
operating a line of telegraph under 
a. franchise from the federal govern- 
ment may be unable to occupy the 
highways in a state without an ad- 


ditional franchise from the state 
authorizing the use of the highways. 
Postal Tel.-Cable Co. v. Los Angeles, 
NE4 Cale 1565128) 2 hoe : 

51. Dartmouth College v. Wood- 
meee 4 Wheat. (U. S.) 518, 4 L. ed. 

52. Dartmouth College v. Wood- 
wee 4 Wheat. (U. S.) 518, 4 L. ed. 

53. Source of 
supra § 5. 

54. See infra this section. 

55. Truckee, etc., Turnp. Road Co. 
v. Campbell, 44 Cal: 89: Mason ve 
Harper’s Ferry Bridge Co., 17 W. Va. 
396; La Crosse v. La Crosse Gas, 
ete., Co., 145 Wis. 408, 130 NW 530; 
State v. Portage City Water Co., 107 
Wis. 441, 83 NW 697. 

56. Norwich Gas Light Co. v. 
ek with City’ Gas Co.; 25 Conn? 


franchises see 


57. Norwich Gas Light Co. ‘wv. 
Norwich City Gas Co., 25 Conn. 19. 
See infra § 48. 

Limitation on power see 
§§ 41-43, 

58. Norwich Gas Light Co. v. 
Norwich City Gas Co., 25, Conn. 19 
(dictum), 

59. State v. Topeka, 30 Kan. 653, 
2 P. 587; Com. v. Arrison, 15 Serge: 
& Ri (Baz) e278 

60. U. S.—Central Pac. R. Co. v. 
California, 162 U. S. 91, 16 SCt 766, 
40 L. ed.° 908 [quot California v. 
Centrale Pac RR. Cow 127 see Seales 
SCt 1073, 32 io eds 150% 

Tll—Lasher v. Peo.,-#83 Ill. 226, 
55 NE 6638, 75 AmSR 103, 47 LRA 
802 (dictum). 

Iowa.—State v. Des Moines City 


infra 


|R. Co., 159 Towa 259,,140° NW 487. 
N. ——Ghee v. Northern Union 
GasrCo, 2158 eiNewys ool 0S S5smeNES Boe 


Holmes Electric Protective Go: 
Armstrong, 97 Mise. 184, 162 Nys 
770. But compare Wilcox v. McClel- 
lan, 110 App. Div. 378; 97 NYS 311 
[ate LSOPING SY, BOS Ti7e UNURT SO SiG Tbh ane 
the legislature may delegate to the 
board of estimate and apportionment 
power over grants of franchises). 

S. D.—Evans v. Hughes County, 3 
S. D. 580, 54 NW 603 (dictum). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of course to such constitutional limitations as are 
applicable.*t In cases where the sovereign power 
rests in the federal government franchises may be 
granted by act of congress.°2. The power of the 
legislature of a territory is subject to the restric- 
tions imposed by the statutes of the United States. 

In England franchises arose from a grant from 
the king.6* They were formerly granted by the 
crown only,®° but latterly franchises were commonly 
granted by parliament.®® 

[§ 42] (2) Constitutional Limitation on Power. 
The power of the legislature to grant franchises 
is sometimes limited by constitutional provisions.%7 
Thus irrevocable grants of special franchises are 
sometimes prohibited.¢8 The consent of the local 
authorities is sometimes required,®® or the consent 
of the property owners.7° A privilege which might 
be the proper subject of a franchise is no less a 
franchise because the legislature is prohibited from 
granting such privilege by the people through the 
provisions of a constitution.”™4 

Particular constitutional limitations. Under a 
constitutional limitation prohibiting the formation 
of corporations by special act it has been held 
that the grant by special act of a power or fran- 
chise to a corporation formed under a general act 
which could not be acquired by such a corporation 
under a general act is a violation of the constitu- 
tional provision.7?. A prohibition against the grant 

Va.—Roper v. McWhorter, 77 Va.| Mobile, 
214 46 L. ed, 1132. 


Wash.—State v. Monroe, 40 Wash. 69. 
545, 82 P 888. 
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See constitutional provisions; 
and Wilcex v. McClellan, 185 N. Y 


[26C.J.] 1025 


of corporate powers and privileges by special law 
has been held to apply only to the grant of primary 
corporate franchises and not to the grant of second- 
ary tranchises.’* The grant of a sum of money to 
a society for the purpose of collecting historical 
data and material for the benefit of the public is 
not the grant of a special or exclusive privilege 
immunity or franchise within the meaning of a 
statute prohibiting such a grant by special act.7# 
Under a constitutional provision prohibiting the 
grant of exclusive franchises it has been held that 
the exclusiveness must result from the provisions 
of the grant and not from the inherent nature 
of the thing granted.7 

[§ 43] (8) Limitations Other than by Consti- 
tution. The power of the legislature to grant a 
franchise is limited by public policy.** The grant 
may be so prejudicial to the rights of the public 
as to be beyond the powers of the lezislature.?7_ The 
legislature cannot grant a franchise except for pub- 
lic purposes;78 or at least public considerations 
must enter into the grant.” 

[§ 44] c¢. Power to Delegate Authority. Al- 
though it has been stated that it is doubtful whether 
the legislature can delegate the actual power to 
grant franchises,*® it 1s generally recognized that a 
franchise may be derived indirectly from the state 
through an agency to which the power is delezated.%1 
To this extent the power frequently has been dele- 


Di2teo2 RSOt S205 in re Union Ferry Co., 98 N. Y. 
76. Norwich Gas Light Co. v. 
Norwich City Gas Co., 25 Conn. 19; 


Wis.—Sellers v. Union Lumbering 
Cos 39) JWis.--525- 

[a] The right belongs to the leg- 
islature as trustees for the public 
at large. Roper v. McWhorter, 77 
Va. 214. 

[b] A city in granting a fran- 
chise acts as the agent of the state. 
State v. Des Moines City R. Co., 159 
Iowa 259, 140 NW 437. 

[ec] The municipal assembly was, 
under the city charter, the proper 
body to grant a franchise. Ghee v. 
Northern Union Gas Co., 158 N. Y. 
BLO DSie NEE 692. 

[d] The board of estimate and 
apportionment may be delegated by 
the legislature with power to grant 
franchises. Wilcox v. McClellan, 110 
App. Div. 378, 97 NYS 311 [aff 185 
N. Y. 9, 77 NE 986]. 

61. California State Tel. 
PAU Aue ClO mae Oa le SOS mS LA LS Vie 
Des Moines City R. Co. 159 Iowa 
259, 140 NW 437; Holmes Electric 
Protective Co. v. Armstrong, 97 
Misc. 184, 162 NYS 770. See also 
Horst v. Moses, 48 Ala. 129; and 
infra § 42. 

62. South McAlester Eufaula Tel. 
Co. v. State, 25 Okl. 524, 106 P 962 
(where regulations imposed _by a 
town situated in a territory in au- 
thorizing the use of streets by a 
telephone company which was au- 
thorized by an act of congress to 
use the streets were held ineffectual 
as against regulations fixed pursu- 
ant to act of congress). 

63. Denver, etc., R. Co. v. Denver 
City R. Co., 2 Colo. 673 (where at- 
tempted grant of a franchise by a 
city was held void because the 
power of the legislature of the ter- 
ritory in which it was situated was 
limited in that respect by the gov- 
ernment of the United States). 

64. Horst v. Moses, 48 Ala. 129. 

65. Sellers v. Union Lumbering 
Co., 39 Wis. 525 (dictum). 


COP. 


66. Sellers v. Union Lumbering 
Co., 39 Wis. 525 (dictum). 
67. See infra this section. 


68. See constitutional provisions; 
and Bienville Water Supply Co. v. 


[26 C. J.—65] 


9, 77 NE 986; Heerwagen v. Cross- 
town St. R. Co., 90 App. Div. 275, 86 
NYS 218 [mod on other grounds 179 
INE SY 199 TINE P29 ssand Infra 


§ 48. 

See constitutional provisions; 
and Wilcox v. McClellan, 185 N. Y. 
9, 77 NE 986; Beekman v. Third 
ie R. Co., 153 N. .¥. 144, 47 NE 

Nite 

Requiring permit as 
regulation see infra § 85. 

71. State v. Topeka, 30 Kan. 653, 
Zuke 58. 

[a] Tlustration.—A city defended 
a proceeding of quo warranto 
brought against it for illegally 
licensing the sale of intoxicating 
liquors contrary to constitutional 
provisions on the ground that such 
right was not a franchise because 
the legislature did not have the 
power to grant it. It was held that 
the sovereign power was the people 
and not the legislature in which the 
people vested a portion of their sov- 
ereign power. State v. Topeka, 30 
Kan. 653, 2 P 587. 

Liquor license as franchise see 
supra § 18. 

72. San Francisco v. Spring Val- 
ley Waterworks, 48 Cal. 493 [overr 
California State Tel. Co. v. Alta Tel. 
Co., 22 Cal. 398]. ; 

73. In re Southern Wisconsin 
Power Co., 140 Wis. 245, 122 NW 
801; Linden Land Co. v. Milwaukee 
Electric R., etc., Co., 107 Wis. 493, 
83 NW 85 f[overr Stevens Point 
Boom Co. v. Reilly, 44 Wis. 295]. 
See Brady v. Moulton, 61 Minn. 185, 
63 NW 489 [quot Atty.-Gen. v. Chi- 
cago, etc., R. Co., 35 Wis. 425] (dic- 
tum); Atty.-Gen. v. Chicago, etc., R. 
Co., 35 Wis. 425 (dictum). 

Primary and secondary franchises 
generally see Corporations § 160. 

74. Leatherwood v. Hill, 10 Ariz. 
243, 89 P 521. 


means of 


75. Im re’ -Union- Merry. Co., 98 
NY 039; 
[a] Thus a grant of a power to 


acquire additional real property to 
be used in the exercise of the fran- 
chise was held not to be a violation. 


_ture 


Long Sault Dev. Co. v. Kennedy, 212 
- Y. 1, 105 NE 849, AnnCas1915D 

caer ty franchises see infra 

77. Long Sault Dev. Co. v. Ken- 
nedy, \2U20Ne VY 27 1 05 NE 849" VA 
Casl1915D 56 (grant of right to im- 
prove part of the St. Lawrence river 
in connection with which the state 
gives up the right of control for 
purposes of navigation). 

78. Peo. v. Perley, 67 Misc. 471, 
123 NYS 436 [aff 143 App. Div. 915 
mem, 127 NYS 1137 mem] (dictum). 

Object of grant of franchises see 
supra § 6. 

79. Peo. v. Perley, 67 Misc. 471, 
123 NYS 436 [aff 143 App. Div. 915 
mem, 127 NYS 1137 mem] (dictum). 

80. Denver, etc., R. Co. v. Denver 
City R. Co., 2 Colo. 6738. See Peo- 
ple’s Pass. R. Co. v. Memphis City 
Re (Col Walls G0. 9S) 88,2 19. "i.eeds 
844 (questioning power of legisla- 
to delegate power to grant 
franchises and placing right in lo- 
cal authorities to authorize use of 
streets on their right to make con- 


tracts). 
81. Dolan v. Puget Sound Tract., 
etc; -Co.ni2 Wash. 343; 1130 SP she: 


See Purnell v. McLane, 98 Md. 589, 
56 A 8380, (where it was conceded 
by the parties that a franchise to 
use the streets cannot be exercised 
without permission of the state or 


municipal authorities acting under 
legislative authority); Western 
Union Tel. Co. v. Hurlburt, 83 Or. 
633, 163 P 1170 (a franchise is a 


privilege granted by the state either 
directly or indirectly); and infra 
this section. 

{a] Franchises acquired indirectly. 
—‘While the franchises involved in 
this controversy were derived di- 
rectly from the city by the East 
Fifth Street Railway Company, un- 
der ordinances passed under the 
grant of power contained in the city 
charter, that power was conferred 
upon the city by the General As- 
sembly, so that the power came in- 
directly from the State, and in 


| 
: 
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gated,82 and has been delegated even to other 
agencies than those of a legislative character;** and 
a privilege is none the less a franchise because 
granted by the authority to whom the power has 
been delegated.**+ Power to grant charters has been 
delegated to boards,®> courts,®*® municipal corpora- 
tions,®’ or other local authorities.°® 
of prohibition the legislature may change the desig- 
nation of a particular agent or ageney who shall 
have authority to grant franchises on behalf of the 
The authority by which the 
power to grant franchises is conferred can abolish 


local authorities.®® 


it or take it away.°° 


-[§ 45] d. Colonial Grants of Power. The power 
to create a franchise may be acquired by local au- 
thorities through a colonial charter and not directly 
from the government of a state or of the United 


States.?4 


[§ 46] e. Delegation of Power as Limitation on 
State’s Power to Grant. The delegation to an agent 
of the power to grant franchises will not prevent 


FRANCHISES 


rectly.®? 


[§ 47]. -f. 
In the absence 


the state from making the grant of a franchise di- ; enue received.t 


granting it the State acted through 
the city as its agent.’”’ State v. Hast 
Fifth St..R. Co., 140 Mo. 539, .550, 
41 SW 955, 62 AmSR 742, 38 LRA 
218. 4 

[b] Final action delegated.—‘‘All 
franchises come from the state, al- 
though the legislature may, and 
often does, delegate to municipal au- 
thorities the right to take final 
action in the procedure resulting in 
the creation of a franchise.” Skan- 
eateles Water Works Co. v. Skan- 
eateles, 161 N. Y. 154, 165, 55 NE 
562, 46 LRA 687. 

82. See statutory provisions; and 
Cleveland v. Cleveland Electric R. 
Conn 201s0U. “Se 5 29526" SCtr 5137050 
L. ed. 854; Cleveland v. Cleveland 
City Re Cos 1947 UH (Sa bills “24 SCt 
756, 48 L. ed. 1102; Wilcox v. Mc- 
Clellan, 185 N. Y. 9, 77 NE 986; Heer- 
wagen v. Crosstown St. R. Co., 90 
App, Div. 275, 86 NYS 218 [mod on 
other grounds 179 N. Y. 99, 71 NE 
729]; Ghee vy. Northern Union Gas 
Cor Los uNe FY. 510; 53. NEs692". nev, 
34 App. Div. 551, 56 NYS 450] (dic- 
tum). ae eth 

ss. Ala. — Dyer v. Tuskaloosa 
Bridge Co., 2 Port. 296, 27 AmD 655. 

Cal.—Truckee, ete., Turnp. Road 
Co. v. Campbell, 44 Cal. 89. 

Ky.—Christian-Todd Tel. Co. v. 
Com., 156 Ky. 557, 161 SW _ 543. 

N. Y.—Wilcox v. McClellan, 185 
N.Y. 9,,77 NE 986. 

S. D.—Evans v. Hughes County, 3 
S. D. 580, 54 NW 608. 

See also cases passim this section. 

84. Mobile v. Louisville, ete, R. 
Co., 84 Ala. 115, 4 S 106, 5 AmSR 
342; State v. Portage City Water 
Co., 107 Wis. 441, 83 NW 697. 

85. See statutory provisions; and 
Truckee, etc. Turnp, Road Co. v. 
Campbell, 44 Cal. 89; Wilcox v. Mc- 
Clellaniw1 85° SNS Ye 9s 79 UNE 9868 
Evans: v. Hughes County, 3 S. D. 
580, 54 NW 6038. 

[a] Board of estimate and ap- 
portionment.—Wilcox v. McClellan, 
ASEOIN, fas.) 9, oefeaN D ihe {aff 110 App. 
Div. 378, 97 NYS 31 

[b] Board of soity commis- 
sioners and secretary of state.— 
Hvans v. Hughes County, 3 S. D. 
580, 54 NW 608. 

ic] Board of supervisors, — 
Truckee; s fete: -Turnpy» Road) Co: vives 
Campbell, 44 Cal. 89. 

86. See statutory provisions; and 
Dyer v. Tuskaloosa Bridge Co., 2 
Port. (Ala.) 296, 27 AmD 655; Chris- 
tian-Todd Tel. Co. v. Com., 156 Ky. 
557, 161 SW 543. 

[a] A county court—Dyer v. 
Tuskaloosa Bridge Co. 2 Port. 
(Alg.) 296, 27 AmD 655. 


[b] The fiscal court of a county. 
—Christian-Todd Tel. Co. v. Com., 
156. Key-oot, oL61l SW, 643° 

87. See statutory provisions; and 
Cleveland v. Cleveland fBlectric R. 
Cons 20MM ANS 52954-2660 SOtpbik3, 250 
L. ed. 854; Cleveland v. Cleveland 
City JRy Con 1945 Us Se 75 L756 24a 8Ct 
756, 48 L. ed. 1102; Mobile v. Louis- 
ville, etc., R. Co., 84 Ala, 115, 4 S 
106, 5 AmSR 342; State v. Des 
Moines City: R. Co., 159 Iowa 259, 
140 NW 487; State v. East Fifth St. 
R. Co., 140 Mo. 5389, 41 SW 955, 62 
AmSR 742, 38 LRA 218; Skaneateles 
Water Works Co. v. Skaneateles, 161 
N. Y. 154, 55 NE 562, 46 LRA 687; 
State v, Cincinnati Gas Light, etc., 
Co., 18 Oh. St. 262; Greene v. San 
Antonio, (Tex. Civ. A.) 178 SW °6; 
State v. Portage City Water Co., 107 
Wis. 441, 88 NW 697; Wright v. 
Milwaukee Eleetric R., etc., Co., 95 
Wis. 29, 69 NW 791, 60 AmSR 74, 
36 LRA 47; Ashland v. Wheeler, 88 
Wis. 607, 60 NW 818; State v. Madi- 
son St. R. Co., 72 Wis. 612, 40 NW 
487, 1 LRA 771. 

Powers of municipal corporations 
generally see Municipal Corporations 
[28 Cye 257]. 

88. See statutory provisions; and 
Wilcox ‘Vv. ‘McClellan,’ 185 N,  ¥.-/9) 
77 NE 986 [aff 110 App. Div. 378, 
97 NYS 311] (dictum, the sovereign 
generally delegates its powers to 
grant franchises to local authori- 
ties). 

89. Wilcox v. McClellan, 185 
NEG Ose TaN, 8G, 

[a] Tllustration. — A _ constitu- 
tional provision prohibited the grant 
of the use of streets for railway 
purposes without the consent of the 
local authorities. The legislature 
granted the board of aldermen power 
to grant franchises and later trans- 
ferred such power to the board of 
estimate and apportionment. This 
was held a proper exercise of legis- 
lative power. Wilcox v. McClellan, 
PSD IN as ese RINE OO. 

90. Wilcox v. McClellan, 185 
NYOY., 9507 CNB 986. 

‘{a] Tllustration.—A statute tak- 
ing the right to grant franchises 
from a board of aldermen and con- 
ferring the power upon a board of 
estimate and apportionment was up- 
held. Wilcox v. McClellan, 185 
Ne Yi 9 NIB SiG ett let TAD pe 
Dives 318,09 WN sa olds 

91. New York v. New York, etc., 
Ferry Co. 40 N. Super. 232 
(where power of city of New York 
to establish ferries under Dongan 
and Montgomerie charters was rec- 
ognized). See Southampton v. Jes- 
sup, 162 N. Y. 122, 56 NE 538 (where 


[§§ 44-47 


It has been held that the state and the 
grantee of a franchise may enter into new agree- 
ments with regard to a franchise and in so doing 
ignore an instrumentality used by the state in mak- 
ing the original grant of a franchise.®? 

Authority of Agency under Delega- 
tion of Power—(1) 
agency to whom 
within his or its restricted authority,®°* and a grant 
of a franchise is inoperative in so far as it may 
be in excess of the power delegated.®® 
sence of constitutional or statutory limitations an 
agency authorized by the state to grant franchises 
may grant franchises to individuals;°® but, where 
the power to grant franchises is limited by statute 
to grants to corporations,97 an attempt to grant 
to an individual is void.®® 
certain franchises is sometimes limited to grantees 
having certain qualifications. 
utes franchises can be granted only upon the con- 
sideration of a payment of a percentage of the rey- 


In General. The agent or 
the power is delegated must keep 


In the ab- 


The right to acquire 


Under some stat- 


When the manner of sale is 


a resolution of town trustees au- 
thorizing a private individual to. 
make a roadway and erect a bridge 
was held a proper exercise of power 
conferred by colonial charter and to 
confer a franchise). 

92. Dyer v. Tuskaloosa Bridge 
ie 2) Port. ‘CAla.) 9296) -277, Amb 

93. La Crosse v. La Crosse Gas, 
etc., Co., 145 Wis. 408, 130 NW 530 
(where conditions attached to grant 
of franchise by municipality were 
held inapplicable after acceptance of 
indeterminate permit). 

94. Heerwagen v. Crosstown St. 
Re Co; 90) Appr Dive 275.7 86 NYS 
218 [mod on other grounds 179 
Ni Ya 99F 7.2 UNE 12 ye 

95. Cedar Rapids Water Co. v. 
Cedar Rapids, 118 Iowa 234, 91 NW : 
1081 [app dism 199 U. S. 600, 26 
SCt 747, 50 L. ed. 327]; Meyer v. 
Manhattan Bank, 20 Oh. 283; Joseph 
v. Joseph Water Works Co., 57 Or. 
586, 1117 PRP) 864) 112-P) 1083: 

fa] Rule applied: (1) Where a 
bank was authorized to issue bank 
paper by state authorities without 
authority to do so outside the ter- 
ritory under jurisdiction of state. 
Myers v. Manhattan Bank, 20 Oh. 
288. (2) Where a franchise was 
attemnted to be granted for a greater 
term than the granting power had 
authority to grant. Cedar Rapids 
Water Co. v. Cedar Rapids, 118 Iowa 
234, 91 NW 1081 [app dism 199 U. S 
600). 26) SCt. 747,250. Ge sed. 320 qs 
Joseph v. Joseph Water Works Co., 
57 Or, 986, Ld BOS64) 1geP" Loess 

96. Lowther v. Bridgeman, 57 W. 
Va. 306, 50 SE 410; Watson Vv. Fair- 
mont,. etc. “R..- Cow | 49M W.Va. ebase 
39 SE 193. 

Individuals as Scat ie of fran- 
chises see infra § 53 

97. See statutory provisions, 

98. Wilder v. Aurora, etc., Elec- 
tric. Tract. .Co;, 216, Til. 493. 2.75. Nin 
194; Goddard v. Chicago, etc., R. Co., 
202 Ill. 362, 66 NE "1066; Allen We 
Clausen, 114 Wis. 244, 90 NW 181. - 

[a] Injunction.—(1) Where it is 
attempted to grant a franchise to 
individuals, an injunction may is- 
sue to restrain them from exercis- 
ing rights under the grant. Allen v. 
Clausen, 114 Wis. 244, 909 NW 181. 
(2) But an injunction is not an 
available remedy in favor of such 
individuals. Goddard v. Chicago, 
etc., R. Co., 202 Ill. 362, 66 NE 1066. 

99. See statutory provisions; and 
Willis v. Calhoun, 145 Ky. 95, 140 
Sw 199 (the owner of land on a 
stream given superior right to: 
others). 

1. See statutory provisions; and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


he ee tal 
. t 


§§ 47-53) 


discretionary,’ in the absence of fraud the body 
upon which is conferred the right of disposal need 
not dispose of the franchise to the one offering 
the highest price. A delegation of power to grant 
franchises is strictly construed in favor of the 
public. Even though there is no express limitation 
it has been held that publie policy may prevent the 
agency from granting a perpetual franchise.® 

[§ 48] (2) Consent of Local Authorities as 
Grant. A constitutional provision prohibiting the 
grant of certain franchises without the consent of 
the local authorities does not modify the principle 
that the grant proceeds from legislative authority.* 
However, under a statute authorizing the use of 
streets with the consent of the local authorities,’ 
the effect of the consent was held to be the same 
as if the local authorities had granted the fran- 
chise.S Under a somewhat similar statute it has 
been held that the local authorities were only au- 
thorized to grant a right resting in contract or 
license.® ; 

[§ 49] (3) Review of Exercise of Discretion in 
Granting Franchises. When the discretion to grant 
a franchise is in good faith exercised by the body 
to which the discretionary power has been granted, 
the exercise of such power will not be reviewed by 
the courts.t° It has been held that, where the power 


Heerwagen v. Crosstown St. R. Co.,;50 P 592; Peo. v. 
90 App. Div. 275, 86 NYS 218 [mod! light Co., 38 Mich. 
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to grant franchises is delegated to the courts, the 
exercise of the power is subject to review by the 
appellate courts, but that the appellate court must 
give due weight to the discretion vested in the 
court of original jurisdiction.!2 — 

[§ 50] (4) What Local Officials to Exercise 
Power. Local officials or departments other than 
those upon whom the power is specially conferred 
cannot grant permission to use franchises which 
are owned by the local subdivision of which they 
are officials.1* A state may with the consent of the 
local political subdivision designate the local agency 
through which franchises owned under the con- 
trol of such subdivision may be granted.14 

[§ 51] (5) Attempted Grant in Absence of Dele- 
gation of Power. An agency to whom the state has 
not delegated the power cannot grant a franchise.15 

[§ 52] 3. Grantee—a. In General. A grantee 
without lawful capacity to take and hold a franchise 
will not acquire title.1¢ 

[§ 53] b. Capacity of Individuals. Franchises 
are usually conferred on corporations,’ but natural 
persons have capacity to acquire franchises,!® and 
in the absence of some limitation the legislature has. 
the same power to grant a franchise to a private 
individual that it has to confer such a franchise 
on a corporation.?® 


Detroit Mut. Gas-| cago, etce., R. Co., 202 I1l..362, 66 NE 
154. 1066. 


on other grounds 179 N. Y. 99, 71 
NE 729]. See also supra § 36; infra 
§§ 57, 63. f 

2. See statutory provisions. See 
also supra § 36. 

3. Barhite v. Home Tel. Co., 50 
App. Div. 25,- 63 NYS 659; South- 
ern Boulevard R. Co. v. North New 
York ‘City Tract. Co., 16-Misc. 263, 
39 NYS 266 [aff 45 App. Div. 330, 
Bree NYS 266]. See also supra 

4. Denver, etc., R. Co. v. Denver 
City R.'Co;,: 2" Colo. 673) 

Construction of franchise grants 
see infra § 70 et seq. 

5. State v. Des Moines City R. 
Co., 159 Iowa 259, 140 NW 437. See 
also supra § 48. 

Duration of franchises see 
§ 98 et seq. 

Monopoly see Monopolies [27 Cyc 
92]. 


infra 


6. New York v. Bryan, 196 N. Y. 
158, 89 NE 467; Peo. v. Consolidated 
Gas. Co., 130 App. Div. 626, 115 NYS 
393. 

[a] The consents of the local au- 
thorities, in such a case, have been 
said to be in the nature of property 


owners’ consents, rather than a 
franchise. Peo. v. Consolidated Gas 
Co., 130 App.’ Div. 626, 115 NYS 
393. 

7, See statutory provisions. 

8. Ghee v. Northern Union Gas 


Cou158 N.*2v.25510, 53° NE 692" [rev 
34 App. Div. 551, 56 NYS 450,- and 
overr Abraham v. Meyers, 23 NYS 
225, 228, 29 AbbNCas 384 (at least 
so far as the language there ‘used 
indicated that the consent of the 
jocal authorities was simply a form 
of state use)]. 5 

[a] Reason for rule.—‘It is true 
that the franchise comes from the 
state, but the act of the local au- 
thorities, who represent the state by 
its permission and for that purpose, 
constitutes the act upon which the 
jaw operates to create the franchise. 
_,.. The legal effect of the consent, 
therefore, is the same as if the local 
authorities in form’ granted the 
franchise.” Ghee v. Northern Union 
Gas Coils s Ne We .b40, sols, ube) NE 
692. To same effect Heerwagen v. 
Crosstown St. R. Co., 90 App. Div. 
275, 86 NYS 218 [mod on _ other 
grounds 179 N. Y. 99, 71 NE 729]. 

9. Commercial Electric Light, 
etc., Co. v. Tacoma, 17 Wash. 661, 


Consents of local authorities as 
contracts see supra § 32 text and 
note 20. 

Right of local authorities to at- 
tach conditions to consents see infra 


§ 69. 

10. Linden Land Co. v. Milwau- 
kee Electric R., etc., Co., 107 Wis. 
493, 883 NW 851. 

11. Guinn v. Eaves, 117 Tenn. 
524, 101 SW 1154. 

12. Guinn v. Eaves, 117 Tenn. 


524, 101 SW 1154. 
New York v. New York, etc., 
Cos - 40 NAY. Supery 23:2. 
Tllustration.—A city depart- 
having power to lease its 
docks could not grant a right to 
operate a ferry with the use of 
docks leased by it. New York v. 
New York, etc., Ferry Co., 40 N. Y. 
Super. 232. 

14. New York v. New York, etc., 
Ferry Co., 40 N. Y. Super. 232. 

15. Colo.—Denver, etc., R. Co. v. 
Denver City R. Co., 2 Colo. 673. ’ 

Hu—Chicagor Citys Ra Co, ive Peo.,; 


73 Ill. 541; Cain v. Wyoming, 104 
Tll. A. 538. 
Nebr.—Lincoln St. R. Co. v. Lin- 
coln, 61 Nebr. 109, 84 NW 802. 
N. Y.—Atty.-Gen. v. New York, 
10 N. Y. Super. 119 [rev on other 
grounds 14 N. Y. 506]; Holmes 


Blectrie Protective Co. v. Armstrong, 
97 Mise. 184, 162 NYS 770 (dictum); 
Peo. v. Perley, 67 Misc. 471, 123 NYS 
436 [aff 143 App. Div. 915 mem, 127 
NYS 1137 mem]. 

N. C.—Elizabeth City v. Banks, 
150 N. C. 407, 64 SE 189, 22 LRANS 


925. 

Wash.—Dolan v. Puget Sound 
Tract., ete. Co., 72 Wash. 343, 130 
P 353. 

{a] Tlustrations. — (1) An at- 


as no power 
upon the board to make such grant. 
State v. Monroe, 40 Wash. 545, 82 P 
888. (2) Authority granted by lo- 
eal authorities to an individual was 
not good as a grant of a franchise 
under a statute authorizing the for- 
mation of a corporation to engage 
in a certain public business and au- 
thorizing them to use the public 
streets on obtaining consent of the 
local authorities. Goddard v. Chi- 


Necessity for grant from the sov- 
ree to create franchise see supra 

Power to grant privileges in city 
streets generally see Municipal Cor- 
porations [28 Cyc 866]. 

16. State v. Milwaukee, etc, R. 
Co., 116 Wis. 142,° 92 NW _ 546; 
Holmes Wlectrie Protective Co. v. 
setae: 97 Mise. 184, 162 NYS 


[a] WQlusttration.— An attempted 
grant of a franchise to a commer- 
cial railroad corporation to operate 
a street railroad which it is not 
authorized to operate is of no effect. 
State v. Milwaukee, etc., R. Co., 116 
Wis. 142, 92 NW. 546. 

17. Sellers v. Union Lumbering 
Co., 39: Wis.) 5252 

18. U. S.—Memphis, etce., R. Co. 
Vin Berry, 11250). 8S5 6095) 619 pbs et 
299,28 L. ed. 837. 

Cal.—San Joaquin, etc., Canal, etc., 
Co. v. Merced County, 2 Cal. A. 593, 
596, :84- Pi 285. 

N. J.—McCarter v. Vineland Light, 


6tCFeiCoLiOTAeNE SG J DOL Ge (Oo A 
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N. Y.—Lord v. Equitable L. Agsur. 
Soc:, 194 N. Y. 212, 87 NE 443, 22 
LRANS 420. : 
, Vt.—Middlebury Bank v. Edger- 
tons 30 Vite 1182. 

Wis.—Black River Impr. Co. vy. 
Holway, 87 Wis. 584, 59 NW 126. 

“All the franchises necessary or 


important . . could as well be 
exercised by natural. persons.” 
Memphis, “etc.,. R.. ‘Co. vl? Berry; 
supra. 

“Natural persons have the right 


to acquire, own and exercise fran- 
chises resting in special grant from 
some authoritative source.’ San 
Joaquin, etc., Canal, etce., Co. v. Mer- 
ced County, supra. 

19. McCarter v. Vineland Light, 
ete:, Co., 72 N. J. Eg. 767, 65 A 1044 
[atl S73) NES. eld Ose OKRA AL cian tie 
N. J. Eq. 739, 69 A 248]; Lord -v. 
Equitable L. Assur. Soc., 194 N. Y. 
212, 87 NE 443, 22 LRANS 420; Sixth 
Ave, R:'Co. ve Kerrini2i INucyY., 38305 Peo; 
v. Bleecker St., ete., R. Co., 67 Misc. 
577, 124 NYS 782 [aff 140 App. Div. 
611, 125° NYS 1045 (aff 201 N.Y. 
594 mem, 95 NE 1136 mem)]; New 
York, ete, R. Co, v. Forty-Second 
St.,; etce., Ri Co}; 50-Barb. CN. Y.) 309 
32 HowPr 481, 
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[§ 54-55] c. Individuals as Channels of Con- 
veyance. ‘Title to a franchise may pass through 


an individual,?° although he may not be authorized 
to hold such a franchise indefinitely.?? 

{[§ 56] d. Necessity for Definite Grantee. A 
definite and certain grantee is essential to a valid 
grant of a franchise,?2 and an attempt to grant a 
franchise will be void if the grantee is uncertain.?* 
The grantee may by statute be restricted to a 
definite or particular person, firm, or corporation.?4 

[§ 57] EH. Consideration. The condition upon 
which a franchise is granted is the consideration 
of the grant.2> This may be an agreement to pay 
money,*® or to bear some, burden,?* or perform a 
publie duty.28 In some eases the consideration for 
the grant of a franchise is held to be the benefit 
which the publie will derive from the use and exer- 
cise of a franchise.?° 

[§ 58] F. Acceptance. To make a franchise 
effectual it must be accepted by the party to whom 
the franchise rights are granted.°° In the absence 
of an express requirement for a formal acceptance 
the actual enjoyment of a privilege under a grant 
of a franchise is a sufficient acceptance.*? The grant 
of a franchise to one applying for it has been held 
a sufficient acceptance.®? 

[§ 59] G. Time of Vesting. The grant becomes 
effective when made and accepted in accordance with 
the statute,?* and the grantee is thus protected in 
starting the enterprise.*4 Franchises are not always 
granted absolutely but are sometimes made depend- 
ent upon a contingency or condition precedent,?> as 
the acquisition of a further consent or license.26 If 


FRANCHISES 


[§§ 54-59 


express terms and conditions are attached to the 
grant, unless they are complied with, the grant will 
not become operative.27 A change in the law be- 
fore such a franchise is actually exercised may 
prevent the use thereof, even though arrangements 
have been made for the actual use thereot upon the 
faith of the provision as it existed.*® 

Conditions prescribed by general law. To ac- 
quire a franehise under a general law the prescribed 
statutory conditions must be complied with.*® 

Degree of performance required. Precedent con- 
dition which must take place before the estate can 
vest must be literally performed.*° 

Effect of provisions requiring consent. Fran- 
chises granted subject to the grantee obtaining a 
consent or license cannot be lawfully exercised 
in the absence of such consent or license,*! even 
though, it has been held, the particular office, the 
holder of which is designated to give consent, is 
abolished ;42 but the franchise becomes vested on 
obtaining such consents and then ceases to be in- 
choate.4? “The local authorities are not authorized 
to attach conditions to the granting of such consent 
requiring the payment of revenue unless authorized 
to do so.*# 

Right to occupy streets. Under a general provi- 


sion authorizing the use of the public streets or 


highways for the purpose of carrying on a business 
of a public nature subject to the control of the local 
authorities it was held that franchises vested only 
upon and to the extent of the actual occupation of 
the streets,*#> but under the general terms of a 
grant made pursuant to some statutes it has been 


20. McCarter v. Vineland Light, 
CLCr ECO Lon Ne linge 7 085010 eAn Ties 
In re Long Acre Electric Light, etc., 
Coreels si Ne \¥er7 361 230 2 NE LO 
Parker \yv.. Hilmira, eter, RCo; 165 
INS One 04,0209 SN BD Sills ifth: 9 Asye: 
Coach Co. v. New York, 58 Misc. 401, 
111 NYS 759 [aff 126 App. Div. 657, 
110 NYS 1037]. See supra § 44. 

21. . Parker v. HPlmira, etc.,, R. Co., 
AGSie Ne Yn 2045059 ONS): 

Transfer of franchise see 
§ 86 et seq. 

Grantee limited to corporation by 
statute see supra § 47. 

22. Smith v..Osceola, 178 Iowa 
200, 159 NW 648; Sellers v. Union 
Lumbering Co., 39 Wis. 525. 

Grant of franchise by general act 
see supra § 35. 

23. Sellers v. 
Cos" 39) Wis. 525; 

24. Smith v. 
200, 159 NW 648. 

25. Peo. v. State Tax Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884 (dictum). 

Conditions generally see 
§§ 62-69 

26. Peo. v. State Tax Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884 (dictum). See also 
supra §§ 36, 47; infra § 68. 

27. Peo. v. State Tax Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884 (dictum). 

28. St. Louis, etc, R. Co. v. Bal- 
sley, 18 Ill. A. 79 [rev. on other 
grounds 119 Ill. 68, 8 NE 859, 59 
AmR 784). 

29. State v. East Fifth St. R. Co., 
140 Mo. 539, 41 SW 955, 62 AmSR 
742, 38 LRA 218; Ashland v. Wheel- 
er, 88 Wis. 607, 60 NW 818. 

30. Smith wv. Osceola, 178 Iowa 
200, 159 NW 648. 

sis Clark v. Wilkie, /357.S. 'C.. i: 
259; Linden Land Co. v. Milwaukee 
Electric R., etce., Co., 107 Wis. 493, 
83 NW 851. 

“In case of a legislative franchise 
granted upon specified conditions 
but without providing any manner 


infra 


Union Lumbering 


Osceola, 


infra 


178 Iowa: 
: This is the only mode in which the 


of acceptance, use of the franchise 
constitutes an acceptance and cre- 
ates contractual obligations.” Su- 
perior v. Douglas County Tel. Co., 
141 Wis. 3638, 367, 122 NW 1023. 
[a] Acceptance how shown.— 
“The acceptance of a grant by an 
Act of the Legislature, cannot be 
proved by such visible act as the 
delivery of a deed—yet the accept- 
ance of the grant or thing granted 
by deed, by him to whom it is made, 
is a fact to be presumed, until the 


contrary be shewn—much more must) 


the acceptance of a grant by Act 
of the Legislature, be presumed. 
But the evidence of the defendant’s 
acceptance is not merely presump- 
tive. The thing granted, the fran- 
chise to take toll from passengers 
over Rantowle’s Bridge, has been 
actually exercised and enjoyed ac- 
ecrding to the terms of the grant. 


acceptance of a legislative grant is 
ever manifested. If the defendant 
had received the tolls, she could not 
be permitted to deny the acceptance 
ofthe grant,’ Y Clark v.. Wilkie) 36 
SS. @ -T.1.259),- 264: 

32. Lowther v. Bridgemen, 57 W. 
Va. 306, 50 SE 410. 

33. New York BPlectric Lines Co. 


v. Empire City Subway Co., 235 U.S. : 


1979" SE" SCE V2 bel: Med 8 4, 

34. New York Plectric Lines Co. 
v. Empire City Subway Co., 235 U. 
S. 179, 35 SCt 72, 59°: ed. 184. 

Acceptance see supra § 58. 

35. U. S.—Blair v. Chicago, 201 
U. S.. 400, 26 SCt 427, 50 L. ed. 801. 

Cal.—In re Russell, 168 Cal. 668, 
126 P 875, AnnCasi914A 152. 

Ind. T.—Muskogee Nat. Tel. Co. 
v. Hall, 4 Ind. T. 18, 64 SW 600. 


Md.—Lyons v. Orange, etc., R. Co., 
32 Md. 18. 

N. Y.— Thompson v. Peo, 23 
Wend. 537. 

Pa.—Philadelphia v. Lombard, 


ete., Pass: R.. Co, 4 Brewst. \ 14; 
Wis.—La Crosse v. La Crosse Gas, 
etc., Co., 145 Wis. 408, 130 NW 5380. 


Grants by municipal corporations 
in general see Municipal Corpora- 
tions [28 Cyc 263 et seq, 866 et seq]. 

36. Blair v., Chicazo; 201 SU-eS: 
400, 26 SCt 427, 50 L. ed. 801. 

87. Lyons v. Orange, etc., R. Co., 
32 Md. 18 (involving the liability of 
a party attempting to exercise fran- 
chise rights under an act authoriz- 
ing the acquisition of the charter, 
franchises, and property of an in- 
solvent corporation for debts of the 
old corporation which it did not as- 
sume, but the assumption of which 
was made a condition precedent to 
the acquisition of the franchises). 

Right to withdraw franchise see 
ee Se Tbe 

38. in re Russell, 163 Cal. 668, 
126 P 875, AnnCas1914A 152. 

39. Peo. v. Selfridge, 52 Cal. 331. 

40. Thompson v. Peso., 23 Wend. 
hen 537 (dictum). See also infra 

41. Blair v. Chicago, 201 U. S. 400, 
26 SCt 427, 50 L. ed. 801; Philadel- 
phia v. Lombard, etc., Pass. R. Co., 
4 Brewst. (Pa.) 14. 

Grants by municipal corporations 
in general see Municipal Corpora- 
tions [23 Cyc 262 et seq, 866 et Seq]. 

42. Blair .v.> Chicago, (201. U.7S: 
400, 26 SCt 427, 50 L. ed. 801. 

43. Ingersoll v. Nassau Electric 
Re Cou, 157 IN Ys 458, 52) NE 545043 
LRA 336; Coney Island, ete, ~.RECo: 
Vv. Kennedy, 15 App. Diy. 588, 44 
NYS 825. 

44. La Crosse v. La Crosse Gas, 
etc., Co., 145 Wis. 408, 1830 NW 530. 

45. Northwestern Tel. Exch. Co. 
v. St. Charles, 154 Fed. 386; In re 
Russell, 163 Cal. 668, 126 P 875, Ann 
Cas1914A 152; Stockton Gas, ete., Co. 
v. San Joaquin County, 148 Cal. 313, 
83) P 54,5 LRANS' 174: 7 AnnCas 
511; Muskogee Nat. Tel. Co. v. Hall, 
4 Ind. T. 18, 64 SW 600. But com- 
pare Knoxville v. Africa, 77 Fed. 
501, 23 CCA 502 [rev 70 Fed. 729] 
(construing Milliken & V. ‘Tenn. 
Code §§ 920-925). 

[a] Under provisions of general 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 59-63] 


held that the grant of a franchise to use the public 


streets included not only st.eets 


time of the grant but streets thereafter constructed, 
and that the holder of such franchise could not be 
prevented from extending the exercise of such 
franchise by extending its instrumentalities in new 
When it is said that there 
is vested an indefeasible interest, easement, or con- 
tract right, it is plainly meant to refer to a fran- 
chise not only granted but exercised in conformity 


portions of the streets.47 


with the grant.48 


[§ 60] 


against One Exercising Privilege. 


of a franchise and the exercise of rights which can 
only be exercised thereunder will constitute an 
estoppel to deny the existence of such franchise for 


H. Estoppel to Deny Grant—1. 
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existing dat the 
franchise.®° 


thorities.51 


As 
The assumption 


the purpose of defeating claims arising by reason 
IV. CONDITIONS AND RESTRICTIONS °5 


[§ 62] 


franchise without limitation.5¢ 


act.—So far as any company had 
not at such time availed itself of 
and thus accepted the provisions of 
§ 536 there was no “existing grant 
or franchise.” Western Union Tel. 
Co. v. Hopkins, 160 Cal. 106, 123, 116 
PLOT, 

[b] Discussion of rule. — ‘‘While 
the right is accordea by the consti- 
tution to the plaintiff in common 
with all kindred corporations and 
with individuals to use the streets 
of a city for the purpose of fur- 
nishing illuminants to it and its in- 
habitants, it cannot be said that any 
one individual or corporation pos- 
sesses this right merely by virtue 
of the constitutional provision. The 
constitution extends a potential 
right to those enumerated in its 
provisions to avail themselves. of 
the benefit of the franchise. But 
this general extension of the privi- 
lege does not invest individuals or 
corporations with the franchise in 
the streets of any particular city. 
It is only acquired when the con- 
stitutional grant is actually accept- 
ed; when the pipes and conduits for 


gas or the electric poles are laid in, 


or erected on the streets of the city. 
It is then owned by any individual 
or corporation doing ‘so, aS an ac- 
cepted franchise under the general 
constitutional grant, exercised in 
the particular city where these ap- 
pliances are laid or erected.” Stock- 
ton Gas, etc. Co. v. San Joaquin 
County, 148 Cal. 3138, 318, 83 P 54, 5 
LRANS 174, 7 AnnCas 511. 

46. Peo. v. Deehan, 153 N. Y. 528, 
47 NE 787. But compare Knoxville 
v. Africa, 77 Fed. 501, 23 CCA 502 
{rev 70 Fed. 729] (construing Milli- 
ken & V. Tenn. Code §§ 920-925). 

47. Peo. v. Deehan, 153 N. “Mo 528, 
47 NE 787. 

48. New York Electric Lines Co. 
v. Empire City Subway Co., 235 U. 
S179, 35 SCt 72, 569 L. ed. 184. 
Capital City Light, etc., Co. v. Tal- 
lahassee, 42 Fla. 462, 28 S 810 [aff 
186 U.S. 401; 22 "SCt) 866746 TE ted: 
1219] (an exclusive privilege does 
not become a contract or vested 
right until the grantee has begun 
to do the thing required as the con- 
sideration for the grant). 

[a] Exercise cannot be held in 
abeyance  indefinitely.— ‘The con- 
ception of the permission as giving 
rise to a right of property in no 
way involves the notion ,that the 
exercise of the franchise may be 
held in abeyance for an _ indefinite 
time, and that the right may thus 
be treated as a permanent lien upon 
the public streets, to be enforced 
for the advantage of the owner at 
any time, however distant.” New 


A. In General—1l. Unconditional Grant. 
In the absence of a constitutional limitation the 
legislature has absolute right to confer or grant a 
Thus it may grant 


[§ 63] 2. 


York Hlectric Lines Co. v. Empire 
City Subway Co., 235 U. S. 179, 194, 
85 SCt 72, 59 Ll. ed. 184. 

Implied conditions for exercise 
Nei a reasonable time see infra 

49. Ex p. Henshaw, 73 Cal. 486, 
TD peel Peo. we istate “bax. Comrs., 
TCO MA DD MOLVA icl y ot 40) NY Sie 1 i2s 
Minneapolis, ete, R. Co. v. Oppe- 
gard, el8 Nw Dea, 18 NW 830; 

[a] Estoppel to deny existence 
of assumed franchise.—Under con- 
stitutional provisions providing for 
the taxation of franchises of tele- 
graph or telephone companies, a 
railroad company, not having a sep- 
arate franchise to do a telegraph 
business, but which is doing such 
business, was held estopped to deny 
that it has such a franchise. Min- 


neapolis, ete., R. Co. v. Oppegard, 18 . 


NED ok, SITS Nw 83.0; 

50. Ex p. Henshaw, 73 Cal. 486, 
ise eae) alos ‘ 

51. Peo. v. State Tax Comrs., 160 
App. Div. 771, 140 NYS 112. 

[a] QDlustration.—A railroad op- 
erated its road in the streets of a 
municipality. It claimed that the 
streets were not public property, 


but it obtained from the municipal- 
ity a grant of a franchise authoriz- 
ing it to operate its road through 
these streets. It was held that the 
company could not deny the right 
of the city to require a compliance 
with condition which it imposed 
upon the holders of like franchises, 
so long as the company continued 
to exercise the right under the color 
of power from the municipality. 


Peo. v. State Tax Comrs., 160 App. 
Dive oul, 140 NYS 112: 

52. Holmes’ Electric Protective 
Co. v. Armstrong, 97 Misc. 184, 162 
NYS 770. 

53. Simons Brick Co. v. Los An- 
geles, (Cal.) 187 P 1066 [quot Gar- 
della v. Amador County, 164 Cal. 


555, 129 P.993]; Cedar Rapids Water 
Co. v. Cedar Rapids, 118 Iowa 234, 
91 NW 1081 [app dism 199 U. S. 600, 
26 SCt 7473.50) a 4ed.. 3271]; Prince- 


ton v. Princeton Electric Light, 
ELCs (CO 6G) slay 50, LTO" SW 
1074. 


“The doctrine of estoppel cannot, 
we think, be applied so as to vali- 
date, as against the public, grants 
in excess of the limited powers con- 
ferred upon the public agents who 
assumed to make them.” Simons 
Brick Co. v. Los Angeles, supra 
[quot Gardella v. Amador County, 
supra]. 

[a] Reason for rule.—‘“To hold 
that color of right is to be thus ob- 
tained is to enable officials to 
ignore with impunity every statu- 


om 
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of the existence of such franchise,*® or defending 
an action brought by reason of the existence of such 
One may be estopped to deny that he * 
held a special franchise when by his actions he 
apparently recognized that he was exercising the 
franchise right under a grant from the public au- 


[§ 61] 2. As against Public Authorities. The 
exercise of a franchise by one not having the ca- 
pacity to hold such a franchise,5? of a franchise 
granted without legal authority and accepted with 
knowledge of its character,®* even though the grantee 
has expended money and changed his position to 
his advantage on the faith of the validity of the 
grant,°* will not estop the state to question the 
right to use the franchise. 


exclusive 5? or perpetual *8 franchises; but in most 
eases the grant is subject to the performance of 
conditions and duties on the part of the grantee.59 
Express Conditions in Grant. 


The 


tory limitation . .. and impose upon 
the people burdens which the law 
expressly provides shall never be 
created.” Cedar Rapids Water Co. 
v. Cedar Rapids, 118 Iowa 234, 254, 
91 NW 1081 [app dism 199 U. S. 600, 
26 SCt 747, 50 L. ed. 327]. 

54. Princeton v. Princeton Elec- 
tric Light, ete., Co., 166 Ky. 730, 179 
SW 1074; State v. Monroe, 40 Wash. 
545, 82 P 888. 

[a] TIllustration.— The fact that 
an electric light corporation which 
obtained the grant of a franchise 
under an ordinance which was void 
expended large sums of money in 
locating a plant and laid pipes and 
fixtures in the streets, and entered 
into contracts with customers, will 
not prevent its ouster, but it should 
be given a reasonable time to re- 
move its property from the streets. 


Princeton Vv. Princeton Electric 
ene ete:, Co...166 Ky. 730,179) Sw 
[b] Ouster—The fact that one 


exercising a right under a franchise, 
the grant of which was void, has 
expended money and changed its 
position to its disadvantage on the 
faith of the validity of the grant 
will not prevent an ouster, but 
should be taken into consideration 
by the courts in fixing the time 
when the ouster should be put into 
effect. Princeton v. Princeton Elec- 
tric Light, ete: “Co... 166, Ky. Ws 0ssdiag 
Sw 1074. 

55. Conditions as to vesting see 
supra § 59. 

56. State v. Des Moines City R. 
Co., 159 Towa 259, 140 NW 4837; 
Philadelphia v. Lombard, etc., Pass. 
R. Co., 4 Brewst. (Pa.) 14. 

57. State v. Des Moines City R. 
Co., 159 Iowa 259, 140 NW 4387 (dic- 
tum). 
pacuetve franchises see infra 
58. State v. Des Moines City R. 
Co., 159 Iowa 259, 284, 140 NW 4387 
(dictum). 

“Save as restrained by the funda- 
mental law, itS powers in this re- 
spect are plenary and without limit. 
It [state] may therefore grant ex- 
clusive, aS well as permanent and 
perpetual franchises.” State v. Des 
Moines City R. Co., supra. 

59. California State Tel. Co. v. 
Alta Tel..Co., 22 Cal. 422; St. Louis, 
StG, Re COn.ve. Balsley, 182 Ulla Aw wos 
82 [rev on other grounds 119 Ill. 
68, 8 NE 859, 59 AmR 784]. 

“HWranchises are rights and privi- 
leges acquired only by special grant 
from the public through the legis- 
lature which impose upon the 
grantee, as the consideration there- 
for, a duty to the public to see that 
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grant itself usually contains various conditions and 
stipulations to be observed by the holder of the 


® privilege,®°° such as the payment of money * or 


an agreement to bear some burden.® 

[§ 64] 8. Inherent Conditions. A condition 
inheres in the nature of the grant of a franchise 
that it will be exercised within a reasonable time,®* 
and that the grantee will perform the conditions and 
duties prescribed in the grant.** Where a grant of 
a franchise contains no express limitation as to 
time, the grantee has a reasonable time to complete 
the work ® and to prepare the necessary machinery 
and equipment to enable him to exercise his fran- 
chise in a way beneficial to himself. and the patrons 
of its operations.® 

{[§ 65] 4. Effect of Use of Private Property on 
Conditions. Although private property is used in 
the exercise of a franchise, this will not relieve the 
holder of the franchise from complying with con- 
ditions upon which the franchise was granted.®* 

[§ 66] 5. Nature of Performance Required. A 
grantee of a franchise is held to the strictest per- 
formance of every condition of the grant, either 
express or implied.68 In the absence of provisions 
for the method of ascertaining when conditions im- 
posed have been complied with the courts will ascer- 
tain, whether the conditions have been nerformed by 


! 
they are properly used.” 
ete., R. Co. v. Baisley, supra. 
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[8§ 63-69 


determining whether the object the legislature had in 
mind has been accomplished,®® at least in a proceed- 
ing in which the public authorities are not directly: 
represented,”° 

[§ 67] 6. Effect of Performance by Prior Holder. 
Under a provision of a statute requiring the consent 
of property owners to the exercise of a franchise 
right, it was held that a new corporation into which 
was merged the corporation which had obtained such 
consents might take advantage of such consents." 

[§ 68] 7. Grants Subject to Existing Laws and 
Superior Power. In the absence of provisions to the 
contrary franchises are granted subject to existing 
laws,7? and to the right of any sovereign government 
superior to that granting the franchise to impose 
further requirements.”? 

[§ 69] B. Authority to Impose Conditions: In 
the absence of limitations the authority making the 
grant of a franchise can prescribe such terms and 
conditions for its acceptance and its enjoyment as 
it deems best.7* The legislature may regulate the 
mode and prescribe the conditions upon which the 
erant of street franchise may be conferred by local 
authorities within the state.7> Whtre the condi- 
tions to be imposed are prescribed by statute, the 
conditions of the grant must substantially comply 
with the terms of the statute.“° The mere failure 


St. Louis, , privilege or franchise, not by way )§ 69 text and note 77. 
of forfeiture, but 


by expiration, 69. Moor: v. Veazie, 31 Me. 


iene 7 OF 


Inherent conditions see infra § 64. 

Liability of lessee of corporation 
see Corporations § 2817; Railroads 
[33 Cye 703]. 

60. Leonard v. Baylen St. Wharf 
Co., 59 Fla. 547, 52 S 718, 31 LRANS 
636; Peo. v. State Tax ‘Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884; Beekman v. Third Ave. 
oe Cognos: ING UY] 314406 47 Ne 
77. 

{a] Subject to terms lawfully 
imposed. — ‘Franchises do not be- 
come the absolute property of any 
one, but their use may be granted 
or permitted by proper governmental 
authority, subject to supervision and 
regulation, and upon such terms as 
may be lawfully imposed.” Leonard 
v. Baylen St. Wharf Co., 59 Fla. 547, 
549, 52 S 718, 31 LRANS 636. 

Conditions as consideration for 
grant see supra § 57. 

61. Peo. v. State Tax Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884 (dictum). See supra 
§§ 36, 47, 57. 

62. Peo. v. State Tax Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884 (dictum). See also supra 

57 


63. New York Electric Lines Co. 
v. Empire City Subway Co., 235 U. 
BO ASC Usa, DO las JOO. nl sae 
New York Electric Lines Co. v. Gay- 
nor, 218 N. Y. 417, 113 NE 519;' New 
York v. Bryan, 196 N. Y. 158, 89 NE 
467. 

Delay in exercise as a ground for 
forfeiture see infra § 113. 

64. Augusta v. Smith, 117 Ark. 
93, 174 SW 543; Mt. Vernon v. New 
York Interurban Water Co., 115 App. 
Div. 658, 101 NYS 232; Lewis v. New 
York Cent. R. Co., 49 Barb. (N. Y.) 
330; Thompson. v. Peo., 23 Wend. 
(N. Y.) 537; Wheeling v. Chesapeake, 
a Tel. Co., 82 W. Va. 208, 95 SE 
53 


{a] Performance of continuing 
obligation.—“‘That duty [to prose- 
cute the business authorized by its 
franchise and render the public the 
service it undertook] was a continu- 
ing obligation, performance of which 
from day to day and time to time 
constituted a condition precedent to 
its right to hold and enjoy the 
privilege . granted, Failure or re- 
fusal to perform it terminated the 


agreeably to the intent and purpose 
of the grant and acceptance . . 

and gave the city the right to have 
the termination thereof judicially 


declared.” Wheeling v. Chesapeake, 
ete., Tel. Co., 82 W. Va. 208, 214, 95 
SE 653. 


{b] Property conveyed by public 
authority in connection with fran- 
chise.—A municipality operating an 
electric light plant turned over the 
plant and the franchises under which 
it was operated to a private indi- 
vidual. In a proceeding by  cred- 
itors upon the insolvency of the in- 
dividual it was held that he took 
the property and the franchises sub- 
ject to the. obligation, to use the 
eb pent: only for the purpose of 
exercising the franchise and that 
the creditors took with notice of 
that fact. Augusta v. Smith, 117 
Ark. 93, 174 SW 548. 

65. Southampton v. 
N.. Y. 122, 56 NB. 5388. 

66. Young v. Webster City, etc., 
R. Co., 75 Iowa 140, 39 NW 234; 
Princeton v. Princeton Electric 
Tisht., -ete!,s, CO. OG. oy eo U, bn aie 
Sw 1074. 

[a] Performing preliminary work. 
—‘The law does not provide that a 
railroad company shall forfeit its 
charter if it does not commence the 
building of its road within two 
years after it acquires its charter 
rights. It may use ‘its franchises’ 
as effectually in raising means to 
build its road, in making preliminary 
surveys, and in many other ways, as 
it can in grading and laying ties and 


Jessup, 162 


iron.” Young v. Webster City, etc., 
a Co,, .75 > lowa, 140, 143, 39 NW 
3 


Reasonable delay not ground for 
forfeiture see infra § 113. 
67. State v. Portland Gen. Elec- 


ue Co. 527 Orne 502; 952 Pe7225 98 
160. 

[aj] Tlustration.—The erection on 
private property of locks which 


form part of a canal will not en- 
able the owner to .charge a greater 
rate than that authorized to be 
charged for the use of the remainder 
of the canal, State v. Portland Gen. 
Electric Co., 52 Or. 502, 95 P 722, 98 


P 160. 
68. Weet v. Brockport, 16 N. Y. 
161 note (dictum). But see infra 


360. 

_{a] Mllustration—The exclusive 
right to operate a steamboat on the 
river was meade with the manifest 
object of introducing navigation by 
steamboat. The actual running of 
boats on the river by the grantee is 
proof of the performance of the pre- 
scribed conditions. Moor y. Veazie, 
31 Me. 360. 

70. Moor v. Veazie, 31 Me. 360 

(where adequacy of facilities was 
rah not properly raised by individ- 
ual). 
71. Adee v. Nassau Electric Car 
Co., 65 App. Div. 529, 72 NYS 992 
[rev on other grcunds 173 N. Y. 580, 
65. NE 1113]. 

Railroad consents generally see 
Railroads [33 Cye 198]. f 

72. Chesapeake, etc., R. Co. v. 
Miller, 114 U.. Sy 176," 5 SCt 813, 29 
L. ed. 121 (dealing with primary 
corporate franchises). 

73. Lewis v. New York Cent. R. 
Co.) 49siBarb. GN. Yee oe 0. 

[a] Tllustration.—Where a _ state 
statute provided that a railroad com- 
pany must carry passengers at a 
certain fixed rate and thereafter the 
United States government issued 
paper money which was declared 
to be legal tender in payment of all 
debts, and during a time of deprecia- 
tion in the value of the paper cur- 
rency the railroad compelled a pas- 
senger to pay for his ticket in gold 
or the value of gold, this was held 
to be a violation of the terms upon 
which the corporation was author- 
ized to exercise the franchise and 
the passenger was permitted to re- 
cover under a_ statute authorizing 
the recovery of a penalty for exact- 
ing excess fare. Lewis v: New York 
ent Re pucOs| 496" Barp ue GN Ge eve 

74 Christian-Todd Tel. Co. v. 
Com., 156 Ky. 557, 161 SW 548 [quot 
Louisville Vv. Louisville Home Tel. 
Co. 149) Ky? 234) 148 ySwi 18, Ann 
Casi914A 1240]. 

[a] A city authorized to grant a 
franchise can impose _ conditions. 
Moberly v. Richmond Tel. Co., 126 
Ky. 369, 103 SW 714. 

75. Beekman v. Third Ave. R. Co., 
Tose a 2444 TN OTe 

76. Beekman vy. Third Ave. R. Co., 
LSS New Were 4A Ni oer ¢ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 69-72] 


to literally comply with the statute will not in- 
validate the grant if the statute is substantially 
The person or agency, to whom 
power has been delegated has no discretion to impose | 


complied with.77 


[§ 70] A. In General. 


lature to regulate.’? 


The character and ex- 
tent of the right granted to individuals and corpora- 
tions in the use of a franchise depend upon the 
terms of the grant, the nature of the franchise, and 
the purpose designed to be accomplished.®® A grant 
of a franchise to take such tolls as grantee should 
think reasonable was held to be tolls reasonable in 
fact,® and subject to judicial construction and con- 
trol,8? even though beyond the power of the legis- 
In the case of a franchise 
which is free from ambiguity the courts. will give 
force to the provisions of the grant giving the 
language used its ordinary and accepted meaning.®* 
The intention of the parties is to, be given effect 
whenever it can be done by a fair and rational 
construction of the language made use of.85 
language of the franchise must be looked to for the 


FRANCHISES 


seribed.78 


posed.79 
V. CONSTRUCTION 


sion laws.8?7 


[§ 71] 


be considered. 


[§ 72] 
pressed. Grants 
in favor of the 


The 


intention of the parties.*° In many states the grant 


77. Beekman v. Third Ave. R. Co., 
153 N. Y. 144, 47 NE 277 (where, 
however, the grant was held void 
because of failure to comply with 
statutory provisions authorizing 
grant). But see supra § 66 text and 
note 68. 

78. Beekman vy. Third Ave. R. Co., 
153 N. Y. 144, 47 NE 277 [aff 13 App. 
Div., 279, 438 NYS» 174], 

79. Gaedeke v. Staten Island Mid- 
land R. Co:, 43 App. Div. 514, 60 NYS 
598; Staten Island Midland R. Co. 
v. Staten Island Electric R. Co., 34 
App. Div. 181, 54 NYS 598. 

[a] Illustrations. —(1) A high- 
way commissioner who was vested 
with authority to grant consents to 
railroad corporations issuing the use 
of the public highways properly re- 
quired such corporations to consent 
to carry passengers for a five cent 
fare over its lines as a condition of 
his consent. Gaedeke v. Staten 
Island Midland R. Co., 43 App. Div. 
514, 60 NYS 598.. (2) The condi- 
tion that a street railroad company 
would allow another to use its 
tracks was a proper condition to 
exact in granting a franchise. 
Staten Island Midland R. Co. v. 


Staten Island Electric R. Co., 34 
App. Div. 181, 54 NYS 598. 
80. Fla.—Leonard v. Baylen St. 


Wharf Co., 59 Fla. 547, 52 S 718, 31 
LRANS 636. 

Towa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 118 Iowa 234, 91 NW 


1081 [app dism 199 U. S. 600, 26 
SCGUITL7.0 50 wed 327 1. 
Ky.—Scott v. Mayfield, 153 Ky. 


278, 155 SW 376. 

N. Y.—New York v. Manhattan R. 
Co., 192 N. Y. 90, 84 NE 745. 

Wis.—Atty.-Gen. v. Chicago, 
R,Co., 35 Wis. 425: 

See also cases infra this section; 
§§ 71-80; and supra 5 ; 

[a] Rule applied.— (1) A fran- 
chise, granted on condition that the 
grantee would construct a railway 
upon such streets as would enable 
it properly to serve the public and 
make a reasonable profit, imposed 
no liability upon the grantee to be- 
gin construction until it appeared 
that the line was required properly 
to serve the public and would en- 
able the grantee to make a reason- 
able profit. Seott v. Mayfield, 153 
Ky. 278, 155°SW 376. (2) A grant 
of a franchise which authorized the 
grantee to collect such tolls as 
might be agreed upon was held to 
be a recognition of the common-law 
right to charge and receive reason- 
able compensation for service per- 
formed. Cedar Rapids Water Co. v. 
Cedar Rapids, 118 Iowa 234, 91 NW 


etc., 


1081 [app dism 199 U. S. 600, 26 
SCt. 747, 50 L. ed. 327]. 

81. Atty.-Gen. v. Chicago, etc., R. 
Co.;°385 Wis. 425. 

82. Atty.-Gen. v. Chicago, etc., R. 
Co., 35 Wis. 425. 

83. Atty.-Gen. v. Chicago, etc. R. 
Co., 85 Wis. 425. 

84. U. S.—Minneapolis v. Minne- 
apolis St. R. Co, 215 U. S. 417,, 30 
SCt\118, 64 Lived. 259. 

Conn.—Hartford Bridge Co. v. 
Union Ferry Co., 29 Conn. 210. 
sey ieee v. Burroughs, 9 Ga. 

3. 

N. Y.—Peo. v. Deehan, 153 N. Y. 


528, 47 NE 787; New York v. Man- 
hattam wk COua LAs Net Yeivd,) or UNE 
494; Queensbury v. Hudson Valley 
R. ‘Co., 75° Misc. 197, 135 NYS 200; 
Raynor vy. New, York, etc. Tract. 
Co., 86 Misc. 201, 149 NYS 151 [rev 
151 NYS 417, on application of rule 
to facts of case (aff 222 N. Y. 624 
mem, 118 NE 1075 mem)]. 

Porto Rico.—Peo. v. Porto Rico R., 
etc., Co., 25 Porto Rico 377. 

fa] “[@he real meaning of the 
enacting body] is to be first sought 
in the language used, and if that be 
plain, unambiguous and imperative, 
there is nothing left for the courts 
other than to obey the directions of 
the statute as manifested by its 
language.” New York v. Manhattan 
R. Co.) 148 .N. Y. 1, 37 NE 494. 

Construction of legislative grants 
see Statutes [86 Cyc 1177]. 

85. Hartford Bridge Co. v. Union 
Ferry Co., 29 Conn. 210. 

86. Washington-Oregon Corp. v. 
Chehalis, 202 Fed. 591. 

87. See statutory provisions; and 
La Crosse v. La Crosse Gas, etc., 
Co., 145 Wis. 408, 1830 NW 530. 

Public service generally see Pub- 
lic Service. 

sg. New York v. Manhattan R. 
Co., 192 N. Y. 90, 84 NE 745; Power 
v. Athens, 99 N. Y. 592, 2 NE 609. 
See also supra § 2. 

{a] Thus, where a franchise was 
granted upon condition that the 
erantee pay therefor a certain por- 
tion of the net income obtained by 
the use of the franchise it was held 
that the legislature must have in- 
tended a basis of compensation 
which would be certain and the net 
income was held to be the gross re- 
ceipts less the general expenses of 
operation. New York v. Manhattan 
Re Con l92-N ¥. 9057 84NE 745. 

Construction of legislative grants 
see Statutes [36 Cyc 1177]. 

@9. Power v. Athens, 99 N. Y. 592, 
2 NE 609. i 

90. McLeod v. Burroughs, 9 Ga. 
213; Power v. Athens, 99 N. Y. 592, 
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additional monetary conditions than those pre- 
But reasonable conditions for the benefit 
of the public which are not prohibited may be im- 


of franchises and the construction and regulation 
thereof is controlled by the public service commis- 


B. Legislative Intent to Govern. The 
intention of the legislature, when ascertainable, will 
determine the extent of the grant,§* and even if it 
is apparent from the language of the statute that 
some unusual construction was intended by the leg- 
islature, that intention will govern.’® 
the legislative intent the language of the entire 
grant must be scrutinized,®° and all legislative acts 
in pari materia,®! and the user under them 22 and 
the cireumstanees of the particular case 9? must 


To determine 


C. Where Meaning Doubtful or Not Ex- 


of franchises are strictly construed 
public.** If the language used is 


2 NE 609; State v. Dayton, ete., Toll 
Road Co., 10 Nev. 155. 

{a] “The meaning of words, and 
consequently the intention of. the 
legislature, must be ascertained by 
reference to the context.’ Rockland 
Water Co. v. Camden, etc., Water Co., 
80 Me. 544, 566, 15 A 785, 1 LRA 388. 

91. Power v. Athens, 99 N. Y, 592, 
2 NE 609. 

_ 92.: Power v. Athens, 99 N. Y. 592, 
2 NE 609. 

93. Power v. Athens, 99 N. Y. 592, 
2 NE 609. : 

[a] Discussion of rule.— “The 
legislature having jurisdiction of the 
whole subject may limit. a ferry 
franchise according to its pleasure, 
It may confer the right to operate a 
ferry across a river between two 
places in both directions, or it may 
limit the right so that the ferry 
can be operated from one side of 
the river only. A legislative grant 
of a ferry franchise across a river 
from a place on one side to a place 
on the other side, standing alone, 
unexplained, would ordinarily be 
construed to give the right of a 
ferry across the river between the 
two places in both directions. Com- 
mon sense and public convenience 
would require such a construction. 
But to determine whether a legis- 
lative grant authorizes a ferry in 
both directions or only in one, all 
the language of the grant must be 
scrutinized, and all legislative acts 
in pari materia and the user under 
them and the circumstances of the 
particular: case must be considered.” 
Power v. Athens, 99 N. Y. 592, 598, 
2 NE 609. 

94. U. S.—Riedmont Power, ete., 
Cony. Grahamye25e Uti.) 1992404566 
453,64 L. ed. 855; Detroit Unite 
Re j|Cor iv.2, Detroit, (229. Ure Sas0s 83 
SCt 697, 57 L. ed. 1056; Washing- 
ton-Oregon Corp. v. Chehalis, 202 
Fed. 591; Omaha Water Co. v, 
Omaha, [47 Bed. 17 COA 26712 
LRANS 736, 8 AnnCas 614 [app dism 
207 U.S. 584, 28 SCt 262, 52 TL. ed. 
351]; Central Trust Co. v. Municipat 
Tract. Co., 169 Fed. 308; Helena v. 
Helena Waterworks Co., 122 Fed. 1, 
58 CCA. 381° 7Laft’ 195 Un Sa osonuaD 
Sct 40, 49 L. ed. 245]. See Coving- 
ton, etc., Turnp. Road Co. v. Sand- 
ford, 164 U. S. 578, 17 SCt 198, 41 L. 
ed. 560 [quot Chenango Bridge Co. 
v. Binghamton Bridge Co., 3 Wall. 
(Uw S51; 18 Li. ‘ed. -1387]; Charles 
River Bridge Co. vy. Warren Bridge, 
11 |Pet. 420, 9 L. ed. 778, 938; Boise 
City v. Boise Artesian Hot, etce., 
Water Co., 186 Fed. 705, 108 CCA 523 
[certiorari den 220 U. S. 616, 81 SCt 
720, 55 L. ed. 611, and app dism 
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ambiguous, 


against the grantee.” 


that is not clearly given by the grant. 


230, U. S. 98, 33 SCt 1003, 57 L. ed. 
1409]; Madera Waterworks v. Ma- 
dera, 185 Fed. 281 [aff 228 U. S. 454, 
33 SCt 571, 57 L. ed. 915]; Shelby- 
ville v. Glover, 184 Fed. 234, 106 CCA 
376; Griffing v. Gibb, 11 F. Cas. No. 
5,819, McAll. 218 [rev on other 
grounds 2 Black 519, 17 L. ed. 353]; 


Wmionme hace He COV. Ui. sayy LO) eC: 
Cl. 548 
Ala, — Birmingham Waterworks 


Co. v. Hernandez, 196 Ala. 438, 71 S 
443, LRA1916E 258 (where grant 
was silent on the subject in dis- 
pute). 

Cal.— Clark v. Los Angeles, 160 
Calkey30, 216 Pat22% 

Colo. ” Denver, etc., R. Co. v. Den- 
Verm@ity, HX. Cow 2Colos i673. 

Conn.—Hartford Bridge Co. v. 
Union Ferry Co., 29 Conn. 210; Tal- 
cott Mountain Turnp. Co. v. Mar- 
shall, 11 Conn. 185. 

Ida.—Pocatello Water Co. iV 
Standley, 7 Ida: 155, 61 P 518. 

Ill—Rogers Park Water Co. v. 
Chicago, 13101. Al 35. 

Ind. j i SRS 5 
V.. Citizens’. St.! RR. Co.,.127, Ind: 369, 
24 NE 1054, 26 NE 893, 8 LRA 539. 

Iowa.—Miners’ Bank v. U. S,, 1 
Greene 553 [app dism 12 How. 
GUS. )ell loiplins ed. S6n I. 

Ky.—Princeton v. Princeton Elec- 
tric Light, etc., Co., 166 Ky. 730, 179 
SW 1074. 

La.—State v. Corondelet 
OLC C Onna O) uaer ako, ; 

Nebr.—Lincoln St. R. Co. v. Lin- 
coln, 61 Nebr. 109, 84. NW 802. 

Nev.—Lake v. Virginia, ete, R. 
Co., 7 Nev. 294. ¢ 

N. J.—Millville Gas Light OS his 
Vineland Light, etce., Co., 72 N. J. 
Iq. 305, 65 A 504 . 

Nie Win es Staten av, Albuquerque 
*Water Supply Co., 19 N. M. 36, 140 
P1059, LRA1915A. 346, AnnCas1916E 
1290; Colorado Tel. Co. v. Fields, 15 
INGE 43d et O ROL. 30, SURANS 
1088. 

N. Y¥.—Vroom vy. Tilly, 184 N. Y. 
168, 77 NE 24; Western Union Tel. 
Co. v. Syracuse Electric Light, etc., 
Co., 178 N. Y. 325, 70 NE 866; Syra- 
euse Water Co. v. Syracuse, 116 N. 
Y. 167, 22 NE 381, 5 LRA 546 [aff 
L542 U.S. 519, 14° SCtill53, 38 Ted. 
WOT 1s) COs Vee Ne wLom, -sdh2 IN. sey. 
396, 19 NE 831, 3 LRA 174 [aff 48 
Hun 477, 1 NYS 197 (rev 14 NYSt 
906)]1; New York v. Broadway, etce., 
Rea@ovmo Ni eke os AGtey v. Met- 
ropolitan Fl. R. Co., 61 N. Y. Super. 
85, 18 NYS 858, 38 AbbNCas 198 
fmod on other grounds 138 N. Y. 
173, 383 NE 985]; New York v. Starin, 
TOGMN. s¥., 1, 12) INB).631) 27. NYwWkly 
Dig 124 (dictum); Auburn, etce., 
Plank Road Co. v. Douglass, 9 N. Y. 
444 [rev 12 Barb. 553]; Mallory v. 
Saratoga Lake Bridge Co.,, 53% Mise: 
446, 104. NYS 1025;’ Cuyaga Bridge 
(Ole Foie agee, 2 Paige DUCE [afl 16 
Wend. 85]. 

Oh.—Cleveland R. Co. 
land 970 Oh. uSt: L22e5 19S INA 202% 

Okl1.—Chicago, ete, R. Co. v. Tay- 
lor, 79 Okl. 142, 192 P 349. 

Or.—State .v. Portland Gen. Elec- 
ee Co:, (b2°2Or. 36025, 9b R225 98a 


Canal, 


v. Cleve- 


Pa.—Pennsylvania R. Co. v. Phila- 
delphia Belt Line R. Co., 1 Pa. Dist. 
ty LOePay Co: 625; 

Tenn.——Memphis Gayoso Gas Co. 
v. Williamson, 9 Heisk. 314. 

Tex.—East Line, etc. R. Co. v. 
Rushing, 69 Tex. 306, 6 Sw 834. 

Wash. — Cleveland v. Malden 
Water Works Co., 69 Wash. 541, 125 
Pu t69); 

Eng.—Stourbridge Canal v. Whee- 
ley, 2 B. & Ad. 792, 22: HCL 333, 109 
Reprint 1336. 


contrary to the general rule %® such 
grants are construed in favor of the grantor,®® and 
The grantee takes nothing 


-_prepared by 


FRANCHISES ° 


Where a 


“Tf there be any ambiguity ... 
or if there may be a dual interpre- 
tation®... the result... must favor 

we [the public authorities]. ”» New 
York Voubry «Dock, ete. Ra Cone 41. 
Hun 199, 202 [aff 112 N. Wao igeto 
NE 420]. 

“Where there is ambiguity or un- 
certainty as to which of two con- 
structions should prevail in a fran- 
chise contract .. that construction 
should be adopted by courts that 
would be most favorable to the pub- 
lic interest and welfare.’ Cleveland 
R. Co. v. Cleveland, 97 Oh. St. 122, 
129, 119 NE 202. . 

[a] Reasons for rule.—(1) “It is 
a matter of common knowledge that 
grants of this character are usually 
those interested in 
them, and submitted to the legisla- 
tures with a view to obtain “from 
such bodies the most liberal grant 
of privileges which they are willing 
to give. This is one among many 
reasons why they are to be strictly 
construed.” Detroit United R. Co. v. 
Detroit, 229 U. S. 39, 44, 338 SCt 697, 
sy gee Oe ed. 1056. (2) “Public grants 

. . are treated as if drawn up by 
the grnntee or recipient of the thing 
granted.” Hartford Bridge Co. Ys 
Union Ferry Co., 29 Conn. 210, 22 
(3) “Private interests and sate ta 
rights must yield to public interests 
and public rights.’ Ceres igs 
Co.-v: Cleveland, 97 Oh. St., 122, 129, 
119 NE 202. 

[b] “He who claims an exclusive 
grant must show his authority in 
no doubtful terms, and every 
power not clearly given in the grant 
is to be regarded as expressly de- 
nied. . . . Implication only arises 
where the nature of the grant is so 
clear and indubitable that to deny 
the implication would be to destroy 
the substance of the grant. A doubt- 
ful grant confers nothing.” Penn- 
sylvania R, Co. v. Philadelphia Belt 
Miner Ra Cow bar Dist. 1's, LoyPa. 
Co. “625, 

{e] Illustration. — A water com- 
pany was required to install a serv- 
ice pipe between a water main and 
the customer’s house in the absence 
of any provision in the franchise re- 
lieving the grantee from that duty. 
State v. Albuquerque Water Supply 
Go., 19 IN. M. 36, 140° 1059,” DRA 
1915A 246, AnnCasi1916E 1290. 

95. See Deeds § 219. 

96. U. S.—Oregon R., etc., Co. v. 
Oregonian R. Go., 130 U, S. 1, 9 SCt 
409, iS 2ee dua ed. (83%; sBoiser. City -v. 
Boise Artesian Hot, ete., Water Co., 
186 Fed. 705, 108 CCA. 523° [cer- 
tiorari den 220 U. S. 616, 31 SCt 720, 
bb) Lied. a6la, sapp dism. 2380 SUs SS: 
98. 33. -SCt 1008) 57 i: ceds 14095 and 
quot Knoxville Water Co. v. Knox- 
ville, 200 U. S. 22, 33, 26 SCt 224, 
50 L. ed, 353]. 

Ga.—McLeod v. Burroughs, 9 Ga. 


213. 

Ill.—Mills v. St. Clair County, 7 
Ll 9 7s 

N. Y.—Western Union Tel. Co. v. 
Syracuse Electric Light, etc., Co., 
178 N. Y. 225, 70 NE 866; New York 
agi eat CLC CO, oan Nees es 

Or.—Haines v. Eastern Oregon 
Light, etc., Co., 76 Or. 402, 149 P 87. 

Pa.—Chambersburg Borough v. 
Chambersburg, etc. R. Co., 258 Pa. 
bil, 6S LOLe Aso 2 2. cit Cyc. 

Tex.—Memphis v. Browder, (Civ. 
A.) 174 SW $82. 
Be ee RSE v. McWhorter, 77 Va. 

“Tf the terms of the franchise are 
doubtful, they are to be construed 
strictly against the grantee and lib- 
erally in favor of the _ public.” 


[§ 72. 


grant is susceptible of two meanings, one restricting 
and the other extending the powers under a fran- 
chise, that construction is to be adopted which 
works the least harm to the state.°? 


It is incum- 


Joseph v. Joseph Water Works Co., 
5% Or. 586,. 591, 111 P+ 864, 112 Pe 


97. U. S.—Oregon R., etc., Co. v. 
Oregonian, KR. Co) 130 Us Sia Se SCE 
409, 32 L. ed. 837; Boise City v. 
Boise Artesian Hot, etc., Water Co., 
186 .Fed. 705, 108 CCA 523 _-[cer- 
tiorari den 220 U. S. 616, 31 SCt 720, 
55 L. ed. 611 (app dism 230 U. S. 98, 
33 SCt- 1003, 57 LL. ed. 1409), and 
quot Knoxville Water Co. v. Knox- 
ville; 200 U. ’S.. 22, 33, 26 SCt 224; 
50 L. ed. 353]. 

Fla.—Tampa, etc., R. Co. v. Catts, 
85 S 364 
BO bot ——McLeod vy. Burroughs, 9 Ga. 

Ill.— Mills. v. St. Clair County, 7 
Tll. 197. 


Ind.—-Indianapolis Cable St. R. Co. 
V.-Citizens* StrtR. Co5 127 Ind -s369% 
Hy NE 1054, 26 NE 893, 8 LRA 

Towa.—State v. Des Moines City 
ree Co. 159. Lowa. 6259)" 140) SIN 

Me.—Rockland Water Co. v. Cam- 
den, etc. Water Co., 80 Me. 544, 15 


A: 785, 1 LRA 388. 
McLane, 98 -Md. 


Md.—Purnell vy. 
589, 56 A 830. 

Mich.—Peo. v. Detroit United R. 
Co., 162 Mich. 460, 125 NW 700, 127 
NW 748, 1389 AmSR 582. 

Nev.—State Vv. Dayton, etc., Toll 
Road Co., 10 Nev. 155. 

N. Y.—Brooklyn Heights R. Co. v. 
Steers, 213 N. Y. 76, 106 NE 919, 
AnnCasi916C 791; Peo. v. Newton, 
Ta) IN? PY. 396; TO IND S30 aS sie as 
174 [aff 48 Hun 477, 1 NYS 197 (rev 
14 NYSt 906)]; New York v. Broad- 
WEY, Ole. Re Cox 9 TONS ome o. 

Okl1.—Chicago, ete., R. Co. v. Tay- 
lors 009 Obl, 142.5192. P3849) 


Pa. ete. Gor 
v. Public Serv. Commn., 265 Pa. 274, 
108 A 659; Chambersburg Borough 


v. Chambersburg, ete. R. Co., 258 
Pa yb Och LO den Asoo oe Lene Cyc]; 
Philadelphia v. Lombard, etce., Pass. 
Ree Co. c42-Brewste ii, See West 
Manayunk Gas Light Co. v. New 
Gas licht “Coys eat Dist alo leees 
Pa. Co. 369 (opinion of secretary of 
commonwealth on objections filed to 
grant of corporate charter). 

Porto Rico.—Cobian v. Grahame, 
3 Porte Rico Fed. 417 (dictum). 

Eng.—Stourbridge Canal v. Whee- 
ley, 2 B. & Ad. .792, 22 ECL 333, 109 
Reprint 1336. 

[a] Tllustration.—The grant of a 
franchise to operate a street rail- 
way will not include the right to 
install sidings for the benefit of 
private individuals. Brooklyn 
Heights R. Co. v. Steers, 213 N. Y. 
ie 101 NE 919, AnnCas1916C 

98. U. S—Piedmont Power, etc., 
Co, v. Graham, 253 U. S. 193, 40 Sct 
4538, 64 L. ed. 855. 

Cal.— Bartram y. Central Turnp. 
Coio2b (\Cale283. 

N. J.—Millville Gas Light Co. -v. 
Vineland Light, et¢., Co, 72° N. J. 
Eq. 305, 65 A 504 

N. Y_— Western Union Tel. Co. v. 
Syracuse Electric Light, ete. Co., 
178 N. Y. 325, 70 NE 866; Syracuse 
Water Co. v. Syracuse, 116 IN). yanks 
167, 22 NE 381, 5 LRA 546; Peo. v. 
Newton, 112 N. Y. 396, 19 NE 831. 3 
LRA 174 [aff 48 Hun 477, 1 NYS 
197 (rev 14 NYSt 906)]. 

Eng.—Stourbridge Canal vy. Whee- 
ley, 2. B. & Ad. 792, 22 ECL 333, 109 
Reprint 1336. 

99. Blair vy. Chicago, 201 U.S. 
400, 26 SCt 427, 50 L. ed. 801 [quot 


Chenango Bridge v. Binghamton 
Bridze Co., 3 Wall. (U. S.) 51, 75, 18 
L. ed. 137]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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bent upon those claiming under a public grant to © 
make out the rights contended for by terms which 
clearly and unequivocably convey them. 
is doubt or uncertainty as to whether a right was 
intended to be conferred the privilege contended 
These principles, however, are 
to be applied only when doubt arises, for, when 
the meaning is clear, there is not room for con- 
The doubt in order to make the rule 
applicable must be a reasonable one remaining after 
the words used are construed according to their 
plain meaning with reference to the subject mat- 
It has been said that the grant of a franchise 
must receive a reasonable construction;> and that 
the ambiguity which is to be construed must arise 
out of the words used in the instrument of grant.® 
In the absence of specifications in the grant as to 
the method to be pursued or materials to be used, 
the grantee has the right to use the methods and 
materials in common use for the purpose.? 
Provisions for liberal construction. 


for will be denied.? 


struction.® 


ter.* 


provides for a liberal construction 


de blair ve Chicazo,. 201 UH ‘S: 
400, 26 SCt 427, 50 L. ed. 801; Simons 
Brick Co. v. Los Angeles, (Cal.) 187 
P 1066; Fifth Ave. Coach Co. v. New 
York, 194 Ne Y. 19; 86) NEE 824;) 21 
LRANS 744, 16 AnnCas 695. 

2. "Blair v.. Chicago, 201 U.S: 
400, 26 SCt 427, 50 L. ed. 801. 

[a] Beason for rule.—‘‘It is mat- 
ter of common knowledge that 
grants of this character are usually 
prepared by those interested in them, 
and submitted to the _ legislature 
with a view to obtain from such 
bodies the most liberal grant of 
privileges which they are willing to 
gives’ Blair v. Chicago, 201 U. S. 
ADOPTA (eG SCt. 425-50 aed! '8.0il. 

3. Omaha Water Co: v. Omaha, 
WaT Weds 1°77 CCA. 267, £2. LRANS 
736, 8 AnnCas 614 [app dism 207 U. 
SiS 4528 VSOtwaococe ia, edscobt ls 
Millsnv. St. Clair County, (nao; 
Colorado Tel. Co. v: Fields, 15 N. 
M. 431, 110 P 571, 30 LRANS 1088; 
Southampton v. Jessup, 162 N. Y. 
122, 56 NE’ 538; Raynor v. New 
York, etc., Tract. Co., 86 Misc. 201, 
149 NYS 15T [rev 166 App. Div. 927, 
151 NYS 417, on application of rule 
to facts of case (aff 222 N. Y. 624 
mem, 118 NE 1075 mem)]. 

4. Talcott Mountain Turnp. Co. v. 
Marshali, 11 Conn. 185. 

Be State. sven sDayton, ete...) Coll 
Road 'Co., 10 Nev. 155, 160; Peo: y. 
Porto’ Rico R., etc. Co., 25 Porto 
Rico 377 ’ 

“In arriving at the intention of 
the legislature we must look at the 
whole act, its object, scope and ex- 
tent, and find out, from the act it- 
self if possible, what the legisla- 
ture meant, and the statute should 
be so construed as to avoid absurd 
results.” State v. Dayton, etc., Toll 
Road Co., supra. 

G Southempton v, Jessup, 173 N. 
Y. 84, 65 NE 949, 

[a] What is ambiguity.—‘‘An am- 
bicuity, in order to authorize parol 
evidence, must relate to a subject 
treated of in the paper and must 
arise out of words used in treat- 
ing that subject. Such an am- 
biguity never arises out of what was 
not written at all, but only out. of 
what v.as written so blindly and im- 
perfectly that its meaning is doubt- 
ful.” Southampton v. Jessup, 173 
N. Y. 84, 90, 65 NE 949. 
Southampton vy. Jessup, 162 N. 
- 56 NE 588. 

fal Mllustration.—Where a fran- 
echise was granted, by a town hold- 
ine land under water in trust for 
the public, to a person to make a 
roadway and erect a bridge across 
the water and the grant contained 
no specifications as to the material 
of which the roadway should be 


FRANCHISES 


If there Seco 


10 
grant. 


facts.1§ 
If the grant 
of the language 


constructed, the grantee had power 
to build the roadway of any ordi- 
nary and reascrable material, such 
as an embankment of earth and was 
not limited to build a roadway of 
wood resting on piles in the nature 
of a bridge. Southampton v. Jes- 
sup, 162 N.-Y. 122, 56 NE 538. 

8. New York v. Starin, 106 N. Y. 
1, 12 NE 631, 27 NYWklyDig 124. 

9. U. S.— Piedmont Power, etc., 
Co. v. Graham, 253 U. S. 193, 40 SCt 
453, 64 L. ed. 855; Minneapolis 
v. Minneapolis St. R. Co., 215 U. S. 
417" 30 tS Ct 2185" 54 tis ed. 2259: 
Cleveland Electric R. Co. v. Cleve- 
land, 204 U. S. 116, 27 SCt 202, 51 
L. ed. 399; Capital City Light, etc., 
Co. v. Tallahassee, 186 U. S. 401, 22 
SCt 866, 46 L. ed. 1219; Long Island 
Water-Supply Co. v. Brooklyn, 166 
Us S080, eel UES. 410 du Zed.wil Gor 
Charles River Bridge v. Warren 
Bridge, 11 “Pet. (UO. S:) “420, 9 LL. ed. 
773, 938: Iowa Tel. Co. ‘v. Keokuk, 
226 Fed. 82; Washington-Oregon 
Corp. v. Chehalis, 202 Fed. 591; Ma- 
dera Waterworks v. Madera, 185 
Fed. 281 aff 228 U. S. 454,-33 SCt 
571, 57 L. ed. 915]; Helena v. Helena 
Waterworks Co., 122 Fed. 1, 58 CCA 
381 [aff 195 U. S. 3838, 25 SCt 40, 49 
i. eds 245]; 

Ala.—Dyer v. Tuskaloosa Bridge 
Co., 2 Port. 1296, 27 AmD 655. 

Cal.—Simons Brick Co. v. Los. An- 
geles, 187 P 1066; Clark v. Los An- 
geles, 160 Cal. 30, 116 P 722; Schier- 
hold v. North Beach, etc., R. Co., 40 
Cal. 447; Bartram v. Central Turnp. 
Cos, 25, Cal: 283. 

Mal—Capital City, Wight; ete:,)'Co- 
v. Tallahassee, 42 Fla. 462, 28 S 810 
[aff 186 U. S. 401, 22 SCt 866, 46 L. 
ed. 1219]. 

Ga.—Shorter v. Smith, 9 Ga. 517; 
McLeod vy. Burroughs, 9 Ga. 213. 

Ill.—Mills v. St. Clair County, 7 
Ill. 197; Rogers Park Water Co. v. 
Chicazow W3t® Ly 2A, 35: 

Me.—Rockland Water Co. v. Cam- 
den, etc., Water Co., 80 Me. 544, 15 
A 785d, 1 LRA 388. 


Miss.—Collins v. Sherman, 31 
Miss. 679. 

Nev.—State v. Dayton, etc, Toll 
Road Co., 10 Nev. 155. 

N. J.—Public Serv. Gas Co. v 


Board of Public Utility Comrs., 87 
ING J la. 4501," 92, 7A) 6065.94 A’ i634, 95 
A 1079, LRA1917B 930. 

N. Y.—Southampton v. Jessup, 173 
N. Y. 84, 65 NE 949; In re Brooklyn, 


143 N. Y. 596, 38 NE 983, 26 LRA 
270; Syracuse Water Co. v. Syra- 
cuse, 116 IND YY.) 167,.° 22" NE) 38, 5 
LRA 546. 


Or.—State v. Portland Gen. Elec- 
tric® ©o.,.,.52 Or. 602,-95 P 722; 98 P 


160. 
Co. 


Pa.—Perry County Tel., etc., 
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used in the grant the usual rule of strict construc- 
tion will not apply. 

D. Grants by Implication. 
all that is granted by the grant of a franchise must 
be found in the plain terms of the grant and nothing 
passes by implication,® except where it may be neces- 
sary to carry into effect the obvious intent of the 
However, the grant of a franchise carries 
with it whatever is essential to its enjoyment.12 
Thus, where conditions arise in the ordinary use of 
the franchise which make it necessary that some 
power not expressly granted be exercised in order 
to achieve the object for which the franchise was 
granted, the courts will construe the grant to in- 
clude such power;'” but the mere fact that the state 
in the grant of a franchise did not foresee circum- 
stances which might arise in the future will not 
authorize the holder of the franchise to extend 
his rights thereunder to include a new state of 
The grantee of a franchise cannot lawfully 
exercise thereunder rights that are not granted in 
the franchise,?* although such rights are of a similar 


Generally, 


v. Public.Serv. Commn., 265 “Pa. 274, 
108 A 659. 

Tenn.—Clarksville, ete., Turnp. Co. 
v. Montgomery County, 100 Tenn. 
417, 45 SW 345, 58 LRA 155. 

Va.—Tuckahoe Canal Co. v. Tuck- 
ahoe,, ete, OR. Co., 11) lelsh s(3seviary 
42, 36 AmD 374, 

“Only that which is granted in 
clear and explicit terms passes by 
such grant.” In re Russell, 163 Cal. 
668, 676, 126 P 875, AnnCas1914A 


152. 

[a] Object of grant defeated.— 
“Public grants should not be ex- 
tended, by implication, in favor of 
the grantee beyond the natural and 
obvious meaning of the words em- 
ployed, even if by such construction 
the object of the grant is utterly 


defeated.” Mills v. St. Clair County, 
MUSE Oe es 2 Se 
10. Indianapolis Cable St. R. Co. 


v. Citizens’ St. R. Co., 127 Ind. 369, 
24 NE 1054, 26 NE 893, 8 LRA 539; 
Peo. Vv. Deehany i153) UNieYeabosn ean 
NE 787 [rev 11.App. Div. 175, 42 
NYS 1071]; New York v. Manhattan 
R. Co. £43 IN. Yes. 9387) NE 4942 
Joseph v. Joseph Water Works Co., 
bt Or.) 6865 Al P8645) 11 2 G83: 
Peru Turnp. Co. v: Peru,’ 91) Vt; 295, 
100 A 679, 680, LRA1917E 559. 

“Nothing passes except what is 
granted, express in terms or by nec- 
essary implication.” Perw  Durnp: 
Co. v. Peru, supra. 

11. Southampton vy. 162 
N. Y¥..-122,.56 NE 538. 

[a] MTllustration.—The grant of a 
franchise to construct a roadway 
confers the right to repair and re- 


Jessup, 


build. Southampton v. Jessup, 162 
N.Y, 122,56 NE 588. 
12. Shelbyville v. Glover, 184 


Fed. 234, 106 CCA 376. 

{a] Dlustration.— A street rail- 
road was granted the power to use 
the streets of a city. It had no ex- 
press power to construct a switch in 
the streets. It became necessary to 
do so in order to properly switch 
its cars at the terminal. The court 
presumed that it was intended that 
the company should have that privi- 
lege. Shelbyville v. Glover, 184 Fed. 
234, 106 CCA 376. 

13. Peru Turnp.-Co,\ v. Peru, 91 
Vt. 295, 100 A 679, LRA1917E 559. 

[a] Dlustration.—Where a grant 
of a franchise to maintain a toll 
road did not provide for a charge of 
tolls for the use of the roadway by 
automobiles the holder of the fran- 
chise had no authority to collect 
tolls for the use of the road by auto- 
mobiles. Peru Turnp. Co. v. Peru, 
91 Vt. 295, 100 A 679, LRA1917E 559. 

14. Indianapolis Cable St. R. Co. 
Vv. Citizens’ “St RR. Co.,. 127 ind. “369; 
24 NE 1054, 26 NE 893, 8 LRA 539; 
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character; and an attempt to do so will cause the 
grantee to become a mere trespasser.?® 

E. Practical Construction. 
statute is ambiguous enough to allow of a fair and 
rational doubt as to how it ought to be construed,** 
some courts will construe it according to the prac- 


[§ 74-75] 


tical construction actually given 


where as near the true one as any could be said 
to be;!8 but the courts will disregard a practical 
construction which is not a fair and natural one,® 


or where the construction has not 


Brooklyn Heights R. Co. v. Steers, 
213° N. Y. 76, 101 NE 919, AnnCas 
1916C» 791. 

15. Indianapolis Cable St. R. Co. 
WaniCitizens? "St. R:) Co., 127) Ind?’ 369, 
24 NE 1054, 26 NE 893, 8 LRA 539. 

[a] Dlustration.— A corporation 
under a grant to it made for the 
purpose of enabling it to construct a 
eable road obtained no right to con- 
struct an electric road in the streets. 
Indianapolis Cable St. R. Co. v. Citi- 
Mens nl Stee s COn slate ima es69,. 124 
NE 1054, 26 NE 893, 8 LRA 539. 

16. Indianapolis Cable St. R. Co. 
wo Citizens?) St. Ry 'Co!,)127 “Ind. 4369, 
24 NE £054, 26 NH 893, 8 LRA. 539. 

17. See supra § 72. 

18. New York v. Manhattan R. 
Co., 143 N. Y. 1, 37 NE 494 (dictum) ; 
Wew York v. Starin, 106 N. Y. 1, 12 
NE 631, 27 NYWklyDig 124 (dic- 
tum). See Power v. Athens, 99 N. 
Y. 592, 2 NE 609 (where the court 
said the construction we give to the 
legislative aets is strongly confirmed 
by the conduct of the two corpora- 
tions during a long series of years). 

fa] MTlustration—The grant of a 
franchise imposed a license fee upon 
each car used in the exercise of the 
franchise. The city and the company 
had fixed the amount due by taking 
the number of cars in daily use as 
a basis upon which the fee was to 
be calculated. The courts followed 
that construction. New York v. New 
York City R. Co., 55 Misc. 134,.106 
NYS 298. 

19. New York v. Manhattan R. 
Co., 148 N. Y. 1, 37 NE 494; Went- 
worth County v. Hamilton Radial 
Electric R. Co., 54 Can. S. C. 178, 33 
DomLR 439. 

20. New York v. Starin, 106 N. 
Y. 1, 12 NE 631, 27 NYWklyDig 124. 

QT Away +S. —'New Orleans Gas 
Light Co. v. Louisiana Light, etc., 
Co., 11510. S. 650, 6 SCt 252, 29 aL. 
ed. 516. 

Cal.—Bartram v. Central Turnp. 
Co., 25 Cal. 283; California State 
Tel. Co. v. Alta Tel, Co.eeetCalpsos. 

T1l.— Chicago, ete., R. Co. v. Dun- 
par. 95.11). 571, 

N. H.— Pronrietors Piscataqua 
Bridge v. New Hampshire Bridge, 7 
N. H.. 35. 

N. Y.—In re Hamilton Ave., 14 
Barb. 405. 

See also infra § 78. 

{a} In the absence ‘of limitation 
by organic law exclusive franchises 
may be granted. New Orleans Gas 
Light Co. v. Louisiana Light, etc., 
Co, 115. Us. S.- 650, 6s SCt. 252, 29 
L. ed. 516; Prownrietors Piscataqua 
Bridge v. New Hampshire Bridge, 7 
N. H. 35. See also California State 
Tel:-Co, sv. Alta, Bel., Co. 22) Cal. 398 
[overr on other grounds San Fran- 
cisco v. Spring Valley Water Works, 
48 Cal. 493]. 

{[b] A grant may be exclusive 
when it is expressly declared to be 
so or where some general term is 
used which comprehends the entire 


privilege. In re Hamilton Ave. 14 
Barb. (N. Y.) 405 (dictum). 


2g. Chicago, ete., R. Co. v. Dun- 
bar; 95 IH. 571. 

23. U. S.—Piedmont Power, etc., 
Co. v. Graham, 253 U. S. 193, 40 SCt 
453, 64 L. ed. 855; Long Island 


Water-Supply Co. v. Brooklyn, 166 
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If the 


by the parties | ileges.?° 


been uniform.?° 


UR PUSIMROSO we lei eS Ost we Cl Oneal omen aes 
1165; Charles River Bridge v. War- 
ren Bridge, 11 Pet. 420, 9 L. ed. 773, 
938; Iowa Tel. Co. v. Keokuk, 226 
Fed. 82; Madera Waterworks v. Ma- 
dera, 185 Fed. 281 [aff 228 U. S. 
45 AVS dSCu OCIGE DT Ti ed.s 915. 

Ala.—Dyer v. Tuskaloosa Bridge 
Co., 2 Port. 296, 27 AmD 655. 

Cal.—Bartram v. Central -Turnp. 
Con 25 Cal 283. 

Ga.—Shorter v. Smith, 9 Ga. 517. 

Ill.—Chicago, ete., R, Co. v. Dun- 
bar; 9b D5 7: 

Ky.—Com. v. Stevens, 11 Ky. Op. 
114. 

Me.—Rockland Water Co. v. Cam- 
den, etc., Water Co., 80 Me, 544, 15 
A 785, 1 LRA 388. 


Miss. "679. i 

N. J.—Publie Serv. Gas Co. v. 
Board of Public Utility Comrs., 87 
ING Jie ebse 1OSa,) 2. A976 068) 94. Ar 634, 
952 AY 1079; BRATIL7B .930- 

N. Y.—Skaneateles Water Works 
Co. v. Skaneateles, 161 N. Y. 154, 55 

NE 562, 46 LRA 687; In re Brooklyn, 
143 N. Y. 596, 88 NE 983, 26 LRA 
270; Powers v. Athens, 99 N. Y. 592, 
2 NE 609; In re Hamilton Ave., 14 
3arb. 405; Mohawk Bridge Co. v. 
Utica, etc, R. Co., 6 Paige 554. 

Tenn.—Clarksville, ete., Turnp. Co. 
v. Montgomery County, 100 Tenn. 
417, 45 SW 345, 58 LRA 155. 

Va.— Tuckahoe Canal Co, v. Tuck- 
ahoe, ete., R. Co., 11 Leigh (38 Va.) 
42, 36 AmD 374. 

“Tt is... incumbent on the party 
claiming the grant of an exclusive 


v. Sherman, 31 


privilege to show that it is 
clearly conferred . - and that it 
was intended .. . that the state 


should preclude herself of the powér 
to make grants to others which 
might impair the benefits accruing 
to the first corporation.” Collins 
v. Sherman, 81 Miss. 679, 700. 

[a] Leading case.—Charles River 
Bridge v. Warren Bridge, 11 Pet. 
(U. S.) 420, 9 L. ed. 773, 938. 

{[b] Exclusive franchise will not 
be implied.—(1) Tuckahoe Canal Co. 
v. Tuckahoe, ete. R. Co. 11 Leigh 
(38 Va.) 42, 36 AmD 374. See also 
supra § 738. (2) “One who claims a 
franchise or exclusive right or privi- 
lege in derogation of the common 
rights of the ~ public, must prove his 
title thereto by a grant clearly and 
definitely expressed, and cannot en- 
large it by equivocal or doubtful 
provisions, or probable inferences. 
Every reasonable doubt is to be re- 
solved adversely. Nothing is to be 
taken as conceded but what is given 
in unmistakable terms, or by an im- 
plication equally clear. The affirma- 
tive must be _ shown.’ Rockland 
Water Co. v. Camden, etc., Water 
ey 80 Me. 544, 568, 15 A 785, 1 LRA 

{c], There is no presumption that 
the state has surrendered its power 
to improvement and public accom- 
modation, Charles River Bridge v. 
Warren Bridge, 11 Pet. (U. S.) 420, 
9 L. ed. 778, 938. : 

{d] A grant in general terms 
does not grant exclusive privileges. 
In re Brooklyn, 143 N. Y. 596, 38 
NE 983, 26 LRA 270. 

[e] Monopoly is not an essential 
feature of a franchise. Milhau v. 


For later cases, developments and changes-in the law see cumulative Annotations, same title, page and note number. 
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[§ 76] F. Exclusive Grant—1. In General. AlI- 
though a franchise inay be exclusive,?! it is not es- 
sential to a franchise in its. lezal.sense that it shall 
in all cases be exclusive.?? 
express provision to that effect, grants of franchises 
are not construed to be grants of exclusive priv- 
The public authorities will not be pre- 
vented from operating works of a publie nature 
and competing with the grantee of a franchise 
engaged in furnishing the same service,24 or from 
granting subsequent franchises to others,?> although 


In the absence of an 


Sharp; «2'7) Ns #¥ 614,84, Amb 3i42 

{f] Former doctrine abrogated.— 
“We admit that the law was~-for- 
merly otherwise in Britain, and that 
in some of the earlier cases in this 
country, the courts held that these 
franchises, whether expressed or 
implied, are so to be construed as 
to exclude all contiguous competi- 
tion. . . . But such is no longer the 
doctrine in this country. And not- 
withstanding the profound regrets 
expressed by Chancellor Kent at its © 
overthrow, I must be permitted to 
say, that such a doctrine, in my 
opinion, is at war with the univer- 
sally recognized principles of Ameri- 
can zonstitutional law, and totally 
inapplicable to our local situation 
and change of circumstances. For 
if there be one principle settled in 
this country beyond the hazard of — 
a change, it is, that in grants by the 
public, nothing passes by implica- 
vault Shorter v. Smith, 9 Ga. 517, 

Exclusiveness of: 

Bridge franchise see Bridges § 36. 
Turnpike or toll road franchise see 

Turnpikes and Toll Roads [38 

Cye; 3692. 

a4. U.S.—Helena Water Works Co. 
v. Helena, 195 U. S. 383, 25 SCt 40, 49 
L. ed. 245; Madera Waterworks v. 
Madera, 185 Fed. 281 [aff 228 U. S. 
454, 33. SCt 571,57 L. ed. 915}. 

Cal.—Clark v. Los Angeles, 160 
Cals SOh116) P22" 

Til.—Rogers Park eee Cas; sve 
GRIGB Eos 3a Eie ACY Sb. 

N. Ye skaenteee” Water Works 
Co. v. Skaneateles, 161 N. Y. 154, 55 
NE 562, 46 LRA 687; In re Hamilton 
Ave., 14 Barb. (N. Y.) 405. 

Tenn.—Clarksville, ete., Turnp. Co. 
v. Montgomery County, 100 Tenn, 
417, 45 Sw 345, 58 LRA 155. 

25. Rockland Water Co. v. Cam- 
den, ete., Water Co., 80 Me. 544, 15 
A 785, 1 LRA 388; Syracuse Water 
Co. v. Syracuse, 116 N. Y. 167, 22 
NE 381, 5 LRA 546 [aff 154 U. S. 
SLOG WLAA SC tie Lr 3278 8 aia wreak BAPE 
Sixth Ave: R. Co. v., Gilbert El. R. 
Co., 43 N. Y. Super. 292, 3 AbbNCas 
372 [app dism 71 N. Y. 480]; Ninth 
Ave. R. Co. v. New York El. R. Co., 
7 Daly (N. Y.) 174, 3 AbbNCas 347. 

[a] A similar franchise may be 
granted where a prior franchise was 
not in. terms exclusive. Clarksville, 
ete, Turnp. Co. v. Montgomery 
County, 100 Tenn. 417, 45 SW 3465, 
58 LRA 155, 

[b] No appropriation of vested 
right is involved in the grantine of 
the subsequent franchise. Sixth 
Ave..R. Co. -v. Gilbert—ET, BR /Go.; 
43 N. Y. Super. 292; 8 AbbNCas 872 
app dism 71 N. Y. 430]. 

{c] Franchise to ferry was con- 
strued as not preventing the subse- 
quent erection of a bridge. Dyer v. 
Tuskaloosa Bridge Co., 2 Port. (Ala.) 
296, 27. AmD 655. 

[a] Franchise to surface railroad 
will not preclude the granting of 
the franchise to an elevated rail- 
road. Ninth Ave, R. Co. v. New 
York) Hl. Wes) Covet Dalya GN. aay) 
174, 3 AbbNCas 347. 

[e] Franchise to telephone com- 
pany to use highway was construed 
as not exclusive. Iowa Tel. Co. v. 
Keokuk, 226 Fed. 82. 
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the effect will be to establish a competition,2¢ which 
may practically destroy the business of the grantee 
of the original franchise.?7 

By constitutional provisions the grant of exclusive 
franchises is sometimes prohibited.?8 

The public service laws usually leave the question 
of necessity for competition to the judgment of the 
board of public service commissioners and without 
their consent no new franchise may be exercised 
to compete with an existing public work.2® Under 
certain public service laws a species of franchises 
usually called an indeterminate permit is granted 
which is exclusive in its nature in that the field of 
activity is reserved to the grantee.®° 

[§ 77] 2. As Exercisable Only with Govern- 
mental Consent. Some courts in speaking of fran- 
chises as being exclusive in their nature have refer- 
ence to the rule that a franchise can only be exer- 
eised with the consent of the government.®4 

Property used in operation of franchise. Although 
a franchise nay not be exclusive so as to prevent 
competition, if the property of the owner of the 
franchise is taken and the exercise of the franchise 
is thus prevented the owner will be entitled to com- 
pensation for such interference with his right.32 “A 
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tected in his possession of an acquired location or 
route necessary for the enjoyment of his franchise.*? 

[§ 78] 3. Nature of Exclusive Grant. Courts 
do not favor the extension by construction of ex- 
clusive grants or privileges? and where the ex- 
clusive right is limited in the grant the grantee will 
not be protected beyond the limitations therem ex- 
pressed.*° If the grantee fails to comply with the 
conditions upon which an exclusive franchise is 
granted he will not obtain the benefit of the ex- 
clusiveness.°& The state cannot interfere with an 
exclusive franchise in the absence of an express 27 
or implied #8 power to do so) even by a change in 
the constitution.2® The grant of. an exclusive fran- 
chise will not prevent the grant of a franchise which 
will lessen the profits if not destroy the value of 
the former franchise if so distinct in character as 
to amount to a separate undertaking.*® <A grant 
of a franchise described as ‘‘exclusive’’ has been 
held not necessarily to prevent the establishment 
of a competing system by the granting authority.*1 
Infringements of exclusive franchises may consti- 
tute invasions of rights of the grantee,*2 and the 
courts may restrain such invasion,‘? or, in a proper 
case, award compensation for the injury sustained 


franchise is exclusive in that the grantee will be pro- | by the grantee.44 Restrictions which prevent an- 
26. U.S.—Helena v. Helena Water- |to afford mutual accommodation). authorities). See also infra §§ 81- 

works Co.,' 122 Fed. 1, 58 CCA 381 [a] TDlustration.—A statute which | 85. 

[aff 195 U. S. 3838, 25 SCt 40, 49 L.| granted a railroad a franchise to 39. New Orleans Gas Light Co. 

ed. 245]. lay down its line on a right of way |v. Louisiana Light, ete, Co. 115 
Cal.—Clark v. Los Angeles, 160}|surveyed by it was held to be a|U. S. 650, 6 SCt 252, 29 L. ed. 516 

Calky730, 7116) Pit2 2: j grant of an exclusive right to use| (the state can no more impair- the 
Ill.—Rogers Park Water Co. v.|that particular route. Rochester, | obligation of a contract by consti- 

Chicago, 181 Til. A. 35. _jete.,, R. Co, v. New York, etc. R.|tution than by legislative enact- 
Me.—Rockland Water Co. v. Cam-|Co., 44 Hun 206 [aff 110 N.’ Y. 128, | ment). 

den, ete., Water Co., 80 Me. 54%, 15/17 NE 680]. 40. Capitol City Light, ete., Co. v. 


A 785, 1 DRA 388. 

Tenn.—Clarksville, ete., Turnp. Co. 
v. Montgomery County, 100 Tenn. 
417, 45 SW. 345, 58 LRA 155. 

27. Clark v. Los Angeles, 160 Cal. 
30, 116 P 722. See also Clarksville, 
ete., Turnp. Co. v. Montgomery 
County, 100 Tenn. 417, 45 SW 345, 
58 LRA 155 (free bridge which di- 
verted travel from.a toll bridge). 

28. See constitutional provisions; 
and Bienville Water Supply Co. v. 
Mobile, 186 U. S. 212, 22 SCt 820, 46 
LE: «ed. 1132; ‘Crawfordsville, — etc., 
Turnp, Co. v: Smith, 89 Ind. 290: 

29. See Public Service. 

30. See statutory provisions; and 
Calumet Serv. Go: v.<Chilton, 148 
Wis. 334, 185 NW 131. 

31. New Jersey Southern R. Co. 
v. Long Branch Comrs., 39 N. J. 
L. 28; Jersey City Gas Co. v. Dwight, 
99 (N; J.-E, 242) (stating san ©at- 
tempt, to exercise like rights and 
privileges without legislative au- 
thority is an unwarrantable usurpa- 
tion of power); Raritan, etc., R. Co. 
v. Delaware, ete., Canal Co. 18 N. 
J. Eq. 546 (holding that grant was 
exclusive against all persons but the 
state and a competing road set up 
without legislative license is a pub- 
lic nuisance); Twelfth-St. Market 
Co. v. Philadelphia R. Co., 142. Pa. 
580, 590, 21 A 902, 989 (where it is 
said: “A franchise is jus publicum 
and necessarily exclusive in its na- 


ture’). 

32. Riverton Ferry Co. v. Mc- 
Keesport, ete., Bridge Co. 179 Pa. 
466, 36 A. 186,507 (holding ferry 


owners entitled to compensation for 
loss of earnings due to occupation 
of its property in operations con- 
nected with building of bridge). 

33. Rochester, ete., R. Co. v. New 
York, etc., R. Co., 44 Hun 206 [aff 
TON ON. Ye 128) 17 ND 6807... See 
Hudson River Tel. Co. v. Watervliet 
Turnp., etce., Co., 56 Hun 67, 9 NYS 
177 [app dism 121 N. Y. 397, 24 NE 
832] (to the extent that there is a 
grant of the use of Jand having 
measurable dimensions the grantee 
may not be excluded from that space 
but courts may readjust occupancy 


34. Cayuga Bridge Co. v. Magee, 
te ae (N. Y.) 116 [aff 6 Wend. 

[a], Illustration.— Where a cor- 
poration was authorized to build a 
bridge and others were prohibited 
from building one within three miles 
of the site thereof, the three mile 
limit was applicable only to the site 
of the first bridge, and not to the 
site of a bridge subsequently built 
at another location. Cayuga Bridge 
Co. v. Magee, 2 Paige (N. Y.) 116 


[aff 6 Wend. 85] 

85. State v. Wilson, 6 Mart. 
IND Silay els. Seer ’Intres West 
Easton Spring Water Co. 9 Pa. 
Dist. 546 (opinion of secretary of 
commonwealth. in overruling pro- 
test against the grant of charters 
to corporations on the ground that 
they would conflict with an exclu- 


sive right granted to the objec- 
tor). 

86. Capital City Light, etc., Co. 
v. Tallahassee, 42 Fla. 462, 28 S 


810 [aff 186 U. S. 401, 22 SCt 866, 
46 L. ed. 1219] (where grant of ex- 
clusive franchise to furnish two 
different classes of service which ac- 
complished the same purpose did not 
become exclusive as to one because 
the conditions were not complied 


with). See West Manayunk Gas 
Light Co. v. New Gas Light Co., 
"iCtP ay MDIStS Lele wale Pa, maCones 69 


(opinion of secretary of common- 
wealth on granting a charter which 
was opposed as being in conflict with 
an exclusive privilege alleged to 
have been granted by charter to an- 
other corporation). 

37. New Orleans Water Works 
Co. v. Rivers, 115 U. S. 674, 6 SCt 
273, 29 L. ed. 525. 

Constitutionality of statutory 
modification or repeal of franchise 
see Constitutional Law § 538. E 

38. New Orleans Gas Light Co. 
v. Louisiana Light, ete. Co., 115 U. 
SWNGbOs MEM SCE 252) 20 mi. Red 516 
(if the exercise of an exclusive fran- 
chise proves injurious to the public 
health, public comfort, or the pub- 
lic safety the exercise thereof may 
be prohibited by the proper public 


Tallahassee, 42 Fla. 462, 28 S 810 
{aff .186 U. S. 401, 22 SCt 866, 46 L. 
ed. 1219]; Proprietors Piscataqua 
Bridge v. New Hampshire Bridge, 
TAIN EAS be 

_[a] Dlustrations.—(1) An exclu- 
Sive right to manufacture and supply 
gas will not preclude the grant of 
a franchise to manufacture and sell 
electricity. Capital City Light, ete., 
Co. v. Tallahassee, 42 Fla. 462, 28 S 
810 [aff 186 U. S. 401, 22 SCt 866, 
46 L. ed. 1219]. (2) An exclusive 
ferry franchise will not interfere 
with the right to grant a franchise 
for a bridge. Proprietors Piscataqua 
Bridge v. New Hampshire Bridge, 7 
NOGHY 1352 

41. Rogers Park Water Co. v. 
Chicago, 131 Il. A.) 35. See also 
supra § 76. a 
42. U. S—New Orleans Water 
Works Co. v. Rivers, 115 U. S. 674, 
6 SCt 273, 29 L. ed. 525; New Or- 
leans Gas Light Co. v. Louisiana 
Light», éte,-Co:, 115) (Se "650,16" SCE 
252, 29 Li, ed. 516; Monett Electric 
Light, eta. Co. v. Monett, 186 Fed. 360. 
Conn.—Enfield Toll Bridge Co. v. 


Hartford, etc., R. Co., 17 Conn. 40, 
42 AmD 716. 
N. H. — Proprietors Piscataqua 


Bridge v. New Hampshire Bridge, 7 
Nev End: 

N. Y.—New York v. Starin, 106 N. 
Y. 1, 12 NE 631, 27 NYWklyDig 124; 
ee v. Western R. Corp.:, 20)-.N.¥, 

Or.—Hackett v. Wilson, 12 Or. 25, 
GaeeAGH2: 

W. Va.—Mason v. Harper’s Ferry 
Bridge Co., 17 W. Va. 396. 

Eng.—Reg. v. Cambrian R, Co., L. 
Reno @u Bir 4272; 

- Can.—Aubert-Gallion Corp. v. Roy, 
21. Can. SiaCe 456. 

Newfoundl.—Anglo-American Tel, 
Co. v. Direct U. S. Cable Co., 6 New- 
foundl. 1, 28, 52 appendix I. 


Constitutionality of exclusive 
ler ai see Constitutional Law 
§ 83 


Infringement of bridge franchise 
see Bridges § 37. 

43. See infra § 126. 

44. See infra § 126. 
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other corporation from engaging in a publie service 
for which a prior franchise has been granted to 
another corporation will not prevent an individual 
from performing a similar service if he can do so 
without acquiring a franchise.*® 

[§ 79] 4. Distinguished from Monopoly. Al- 
though it has been stated that a private exclusive 
monopoly of a public right is a franchise,*® as an 
exclusive right to fish in certain waters,*7 a monopoly 
correctly speaking is not a franchise;*® nor is an 
exclusive franchise a monopoly,‘® inasmuch as it is 
a grant for a public and not for a private purpose.°° 

[§ 80] G. Conflicting Grants. Where a dis- 


FRANCHISES 


[§§ 78-83 


pute arises between the grantees as to their rights 
under conflicting grants of franchises, the grantee 
who first enters into possession in good faith of 
the privileges granted has the superior right,>+ but 
the grantee who complies with the terms of his 
franchise will have a superior right to one who 
attempts to exercise a right not granted to him.5? 
Where the public grant vests franchises and priv- 
ileges for unlike occupations in different grantees, 
the grant to one is not necessarily repugnant to the 
grant to the other, nor in derogation of it unless it 
is impossible for the one to coexist with the other.®? 


VI. REGULATION 


[§ 81] A. In General. The power to grant a 
franchise carries with it the power to impose such 
reasonable regulations as to its exercise as will 
effectuate the purposes for which it is granted.°* 
In all grants of franchises there is an implied reser- 
vation of power to regulate upon matters not ex- 
pressly defined in the grant,®> or in so far as the 
right to control has not been surrendered.®® 

[§ 82] B. Under Police Power. The grant of 
a franchise is always subject to regulation and con- 
trol in the proper exercise of the police power,°? 
either by the state ®8 or the local authorities.>* Even 


with respect to exclusive franchises there is an 
implied retention of power in the state to regulate 
their use so as to preserve the- public health, or 
morals, or safety.®° 

[§ 83] ©. By Local Authorities. Local author- 
ities have only such vowers of regulation over fran- 
chises as are granted by the state.©1 A statute 
which authorized local authorities to regulate the 
exercise of franchises and also prohibited the grant- 
ing or extension of franchises except by vote of 
electors was held to apply to franchises theretofore 
granted by the state only in so far as it authorized 


45. Crawford Electric Co. v. Knox 
County Power Co., 110 Me. 285, 86 A 
119, AnnCas1914C 933. 

{a] Illustration.—Where a _ stat- 
ute provided that no corporation or- 
ganized to supply gas or electricity 
should supply it in a locality in 
which another company or person 
was furnishing such supply, a_ pri- 
vate individual engaged in the busi- 
ness in a locality supplied by a cor- 
poration did not violate the statute, 
and the courts refused to enjoin him 
from supplying electricity. Craw- 
ford Electric Co. v. Knox County 
Power Co., 110 Me. 285, 86 A 119, 
AnnCas1914C 933. 

46. Slingerland v. International 
Contracting Co., 43 App. Div. 215, 60 
NYS 12 [aff 169 N. Y. 60, 61 NE 995, 
56 LRA 494] (dictum). ; 

47. Slingerland v. International 
Contracting Co., 43 App. Div. 215, 60 
NYS 12 [aff 169 N. Y. 60, 61 NE 995, 
56 LRA 494] (dictum). 

48. Knoup v. Piqua Branch State 
Bank, 1 Oh. St. 6038, 614 [rev on 
other grounds 16 How. (U. S.) 369, 
14 L. ed. 977] (“A monopoly is not 
a franchise—it is a thing disfavored 
in law; an abuse, a public nui- 
sance’’). 

49. Calumet Serv. Co. v. Chilton, 
148 Wis. 334, 185 NW 131. See En- 
field Toll Bridge Co. v. Hartford, 
ete., R. Co., 17 Conn. 40, 42 AmD 
716 (an exclusive franchise to main- 
tain a bridge is not a monopoly in 
the odious sense of the term). 

50. Calumet Serv. Co. v. Chil- 
ton, 148 Wis. 334, 135 NW 181. 

Monopoly created by franchise see 
Monopolies [27 Cye 892]. 

Object of grant of ‘franchise sce 
supra §§ 6-10. 

51. Indianapolis Cable St. R. Co. 
v. Citizens’ St. R. Co., 127 Ind. 369, 
24 NE 1054, 26 NE 893. 8 LRA 539. 
See Hudson River Tel. Co. v. Water- 
viieteTurnp., ete, Coz, 56 Hun :675)9 


-NYS 177 [app dism 121 N. Y. 397, 24 


NE 832] (where it is stated that “it 
may also be that priority in time 
gives the better equity”). 

[a] Exclusive right in street ap- 
propriated.—‘“‘Where a company has 
entered upon the construction of 

. railroads and has expended its 
money in the prosecution of the 
work, it would be manifestly un- 
just to permit some other verson 
or company, after the commence- 


ment of the work, to jump in and 
appropriate any portion of the 
streets involved in such line while 
the former was diligently prosecut- 
ing the work, and thus destroy the 
projected line to the ruin of the com- 
pany engaged in its construction.” 
Indianapolis Cable St. R. Co. v. Citi- 
zens St. R. Co., 127 Ind... 369, 392, 24 
NE 1054, 26 NE 893, 8 LRA 539. 

52. Indianapolis Cable St. R. Co. 
val Citizens iStick. (Conwb27 ind V 369, 
24 NE 1054, 26 NE 893, 8 LRA 539 
(by the construction of a road of 
a different character a grantee au- 
thorized to construct a cable road 
acquired no rights superior to those 
of a grantee under a_ conflicting 
grant who subsequently commenced 
to exercise his franchise according 
to its terms). 

53. Hudson River Tel. Co. v. 
Watervliet Turnp., ete. Co., 56 Hun 
Oven OF NMSV7 7 fappedisniy 1 2iw Ni. ove. 
397, 24 NE 832] (prior occupant en- 
titled to compensation for interfer- 
ence with its business:by subsequent 
exercise of dissimilar rights in the 
public streets). 

54. Christian-Todd Tel. Co. v. 
Com., 156 Ky. 557, 161 SW 543 (dic- 
tum). 

55. U: S.—Iowa Tel. Co. v. 
Keokuk, 226 Fed. 82. 

Iowa.—Lippencott v. Allander, 27 
Iowa 460, 1 AmR 299. 

Ky. —-Christian-Todd. Tel. Co. v. 
Com., 156 Ky. 557, 161 SW. 5438. 

Minn.—Blake v. Winona, etc., R. 
Co., 19 Minn. 418, 18 AmR 3845 [aff 
94 U. S. 180, 24 L. ed. 99]. 

N. Y.—American Rapid Tel. Co. v. 
Hess, 125 N, Y. 641, 26 NE 919) 21 
AmSR 764, 138 LRA 454; New York 
veeStarin 106 IN.) Ninel? ING sil 27, 
NYWkElyDig 124; Peo. v. Conrolly, 
89 Misc. 555, 153 NYS 721. See New 
York Tel. Co. v. State, 169 App. Div. 
310, 154 NYS 1059 (where rule is 
stated but held not applicable). 

[a] Discussion of rule.— ‘‘The 
franchise in question, being a privi- 
lege of the sovereign, and which the 
sovereign could alone impart, was 
originally in the sovereign’s control 
in every respect. It was, therefore, 
entirely competent for the legisla- 
ture, in conferring such franchise, 
to retain authority to’ control the 
defendant in its exercise. Possess- 
ihe such right originally, it must 
continue to possess it, that is 


to say, it must retain it in any 
Siven case, in so far as it does not 
part with it by conferring exemp- 
tion therefrom from the recipient of 
the franchise.”’ Blake v. Winona, 
ete., “RCo. 19\ Minny 4185 28" saat 
345 [aff 94 U. S. 180, 24 L. ed. 99]. 

[b] Irrevocable grants. — ‘The 
sovereign power is ...able to make 
an irrevocable grant of it [fran- 
chises] ... by so doing it does not 
part with any political or zgovern- 
mental function. It still may regu- 
late the conduct of the ferry for 
the public good.” New York v. Star- 
in, POC INNS 5 15, 2 INC Sd, 2a eNeS 
WklyDig 124. 

56. Blake v. Winona, etc., R. Co., 
19 Minn. 418, 18 AmR 345 [aff 94 U. 
S. 180, 24 L. ed. 99]. 

57. State v. Iowa. Tel. Co., 175 
Iowa 607, 154 NW 678, AnnCas1917E 
539. See Constitutional Law § 412. 

58.. State v. Towa Tel. Co., 175 
Iowa 607, 154 NW 678, AnnCas1917E 
539; American Rapid Tel. Co. v. 
Hess, 185: N. Y¥: 641, 26 NE) 919,222 
AmSR 764, 13 LRA 454. See Coney 
Island, ete, R. Co. v. Kennedy, 15 
App. Div. 588, 44 NYS 825 (stating 
the rule but holding it not appli- 
cable), 

59. State v. Iowa Tel. Co., 175 
Iowa 607, 154 NW 678, AnnCas1917E 
539; Peo. v. Geneva, ete., Tract. Co. 
112 App. Div. 581, 98 NYS 719 [aff 
186 N. Y. 516, 78 NE 1109]. 

Power of local authorities to regu- 
late franchises see infra § 838; and 
Municipal Corporations [28 Cyc 726]. 

60. New Orleans Water Works 
Co. v. Rivers, 115 U. S: 674; 6 SCt 
273, 29 Li. ed. 525; New Orleans Gas 
Light Co. v. Louisiana Light, etc, 
Cos 115 Us 8.650) 6 \SCt=252) 29a. 
ed. 516. 

61. Peo. v. “Western New York, 
ete, Tract. Co. .244° N. W. '5268 108 
NE 847]; Iowa Tel. Co. v. Keokuk, 
226 Fed. 82. See also Municipal 
Corporations [28 Cye 693]. 

_{a] MIllustration.—A local regula- 
tion requiring the relocation of 
street railway tracks was not au- 
thorized under the grant of power 
to discontinue, lay out, widen, open, 
alter, change the grade, or other- 
wise improve roads, etc. Peo. v. 
Western New York, etc., Tract. Co., 
214 N. Y. 526, 108 NE 847. 

{[b] Power to regulate wires 
does not include power to fix rates. 


For later cases, developments and changes-in the law see cumulative Annotations, same title, page and note number. 


— 


§§ 83-87] 


the regulation of their use.*? An attempt by or- 
dinance to grant .a franchise to one already pos- 
sessed of a similar franchise and making provision 
as to the method of exercise of the franchise was 
held to be merely the exercise of authority to 
regulate, and not the original grant of a franchise.® 
The right of local authorities to regulate certain 
franchises is sometimes derived from the right to 
regulate the use of streets.®* 

[§ 84] D. Abrogation or Change as Regulation. 
A franchise cannot be abrogated under the guise 
of regulation;®> nor can the terms of the grant 
be thus substantially modified or changed.®® 

Liability for damages for an actual taking of 
property used in the exercise of a franchise cannot 
be defended upon the ground that it is done in the 
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exercise of a power of regulation and control.®7 

[§ 85] E. Regulation through Permits.. The 
power to control and regulate the exercise of a 
franchise is sometimes given to local authorities, 
by statutory provision requiring a permit to be 
obtained before such franchise can be exercised.®8 
Such a permit forms no part of the franchise.%? 
The local authorities cannot nullify the franchise 
by refusing such permit,’® and the granting of it | 
may be compelled by mandamus.7! But the author- 
ities to whom application must be made may im- 
pose reasonable regulations in order that the public 
convenience may be subserved.?? Such a consent 
is revocable and subject at all times to such reason- 
able changes and regulations as may be made by 
the proper authorities.73 


VII. TRANSFER AND ENCUMBRANCE 


[§ 86] A. In General—l. As Subject of Trans- 
fer. Franchises are proper subjects of sale or trans- 
fer,7* and the title and enjoyment thereof may pass 
from one owner to another.” 

After a franchise has been lost the grantee can- 
not by transfer confer rights under the franchise 
upon another.”® 

[§ 87] 2. Necessity for Sovereign Consent and 


Effect of Limitation on Power. Franchises are not 
subject to sale and transfer, however, without the 
authority of the state,’7 although there are state- 
ments to the contrary.*8 It has been held that 
the objection that a franchise was transferred with- 
out the consent of the state cannot be raised by a 
private party but only by the state.79 _ 

Effect of limitation on power or mode of trans- 


Iowa Tel, Co. v. Keokuk, 226 Fed. 82. 
62. State v. Iowa Tel. Co., 175 
Iowa 607, 154 NW 678, AnnCas1917H 


63. Western Union Tel. Co. v. 
Wisalia,» 1495) Cale, 7441-87 15 7 10238 
(an ordinance authorizing one who 
already held a franchise to operate 
a telegraph line, to use the streets 
of a city and requiring the_ poles 
to be maintained at a certain height 
and in a particular location). See 
also Municipal Corporations [28 Cyc 
624, 866]. 

64. Fifth Ave. Coach Co. v. New 
York, 58 Mise. 401, 111 NYS 759 [aff 
126 App. Div. 657, 110 NYS 1037]. 

[a] MTllustration. — The charter 
power to regulate the use of the 
streets authorized the local authori- 
ties to prevent the display of ad- 
vertisement on the outside of stage 
coaches operating under a franchise 
which did not authorize their use 
for advertising purposes. Fifth Ave. 
Coach Co. v. New York, 58 Misc. 401, 
111 NYS 759 [aff 126 App. Div. 657, 
110 NYS 1037]. 

65. Coney Island, etc., R. Co. v. 
Kennedy, 15 App. Div. 588, 44 NYS 
825. 

66. Coney Island, ete. R. Co. v. 
Kennedy, 15 App. Div. 588, 44 NYS 


5. 
bey, New York Tel. Co. v. State, 
169 App. Div. 310, 154 NYS 1059. 
See also Eminent Domain §§ 6-13. 

fa] Mlustration. — Where the 
right of way and line of a telephone 
company was taken by the State in 
the construction of a reservoir, the 
state was held liable for damages, 
although the company erected a new 
line around the border of the reser- 
voir. New York Tel. Co. v. State, 
169 App. Div. 310, 154 NYS 1059. 

68. Ghee v. Northern Union Gas 
Co., 158 N. Y. 5109 53 NE 692. 

Requirement for consent as limi- 
tation Lo the power to grant see 
supra § 48. : 

69. Ghee v. Northern Union Gas 
Co., 158 N. Y. 510, 58 NE 692; Bar- 
hite v. Home Tel. Co., 50 App. Div. 
25, 63 NYS 659. j 

70. Peo. v. Connolly, 89 Misc. 
555, 153 NYS 721 (dictum). 

71. Ghee v. Northern Union Gas 
Govw 158 Ni) Y.) 510;. 537 NEV692. »See 
also Mandamus [26 Cyc 125]. 

72. Ghee v. Northern Union Gas 
Co., 158’N. Y. 510, 53 NE 692; Bar- 
hite v. Home Tel. Co., 50 App. Div. 
25, 63 NYS 659; Peo. v. Connolly, 
89 Misc, 555, 153 NYS 721. 


\ 


73. New Union Tel. Co. v. Marsh, 
96 App. Div: 122, 89 NYS 79. 

74 U. S.—Consolidated Gas Co. 
v. New York, 157 Fed. 849 [rev on 
other grounds 212 U. S. 19, 29 SCt 
192, 53 L. ed. 382, 15 AnnCas 1034]. 

Cal.—South Pasadena vy. Pasadena 
ends Clee CO. b 2) Calit57,9, 11900 ue 

Conn.—Norwich Gas Light Co. v. 
Norwich City Gas Co., 25 Conn. 19 
(dictum); Enfield Toll Bridge Co. v. 
Hantiond ete; ik. Con) LieConn. 40; 
42 AmD 716 (dictum). 

Kan.—State v. Topeka Water Co., 
61 Kan. 547, 60 P 337. 

N. J.—Randolph v. Larned, 27 N. 


J. Eq. 557. 
N. Y.—In re Long Acre Electric 
Light, etc., Co., 188 N.Y. 361, 80 


NE 1101; Andrus v. National Sugar 
Refinine, Co:,, 72" App. Div. ‘551, 16 
NYS 5380 (dictum). 

Tenn.—Ragan v. Aiken, 9 Lea 609, 
42 AmR 684. 

Wis.—State v. Anderson, 97 Wis. 
114, 72 NW 386. 

See also Corporations §§ 2460-2474. 

75. Consolidated Gas Co. v. New 
York, 157 Fed. 849 [rev on other 
grounds 212 U. S. 19, 29 SCt 192, 53 
LE. eds. +382,;'155 AnnCas: 1034]; and 
cases supra note 74. 

76. Jeffersonville v. The John 
Shallcross, 35 Ind. 19; Wilmington 
Water-Power Co. v. Evans, 166 Ill. 
548, 46 NE 1083 (where by judgment 
in’ quo warranto proceedings’ the 
holder was ousted from franchises 
it had no power to sell or transfer 
them). ‘ 

77. U. S.—Branch v. Jessup, 106 
U.S. «468, LeSCte 495, 27 Ti. -ed., 279 
(dictum, special power was pos- 
sessed in this case by the holder of 
the franchise). 

Cal. Gregory v. Blanchard, 98 
Calnyolla som Loos beOe vyanbDuncan, 
41 Cal. 507; Wood v. Truckee Turnp. 
Go.,, 24 Gal. 474. 

Ky.—Old State Road, etc., 
Co. v. Smith, 10 Ky. Op. 624. 

La.—State v. Morgan, 28 La. Ann. 
482. 

Miss.—Arthur v. Vicksburg Com- 
mercial, etc., Bank, 17 Miss. 394, 48 
AmD 719. 

N. J.—McCarter v. Vineland Light, 
BPECELOCOMLI SIN vas Hd (Oss TOOAL LTE; 
Randolph v. Larned, 27 N. J. Eq. 557 
(dictum). 

Pa.—Stitzel v. Kopp, 9 Watts & 5S. 
29. 

Va.—Roper v. McWhorter, 77 Va. 
214. : 


Turnp. 


Wis.—Wright v. Milwaukee Elec- 
tric’ BR. ete’, -Co.77 95, Wise 2969 
NW 791, 60 AmSR 74, 36 LRA 47. 
See State v. Anderson, 90 Wis. 550, 
63 NW 746 [expl State v. Anderson, 
97 Wis. 114, 72 NW 386]; Chapman 
Valve Mfg. Co. v. Oconto Water Co., 
89 Wis. 264, 60 NW 1004, 46 AmSR 
830 (dictum). 

“As all franchises belong exclu- 
Sively to the State, no one will be 
permitted to possess and administer 
any of them without the consent of 


the State.” State v. Morgan, 28 La. 
Ann. 482, 488. 
{a] Reason for rule. — “Persons 


to whom such privileges are grant- 
ed hold them in personal trust.” 
Wood vy. Truckee Turnp. Co., 24 Cal. 
474, 486. 

Transfer of: 

Corporate franchise see Corporations 

§§ 2460-2474. 

Railroad franchise see Railroads [33 

Cyc 381]. 

78. Boyer v. Little Falls, 5 App. 
Div. 1, 38 NYS 1114. See Lord v, 
Equitable L. Assur. Soc., 194 N. Y. 
212, 87 NE 443, 22 LRANS 420. (dic- 
tum, in the absence of legislative 
restrictions franchises may be mort- 
gaged and sold); In re Long. Acre 
Electric Light, ete., Co., 188.N; Y. 
361, 80 NE 1101 (dictum, franchise 
to operate electrical conductors in 
the streets is property alienable and 
subject to levy and sale under exe- 
cution). But see Carpenter v. Black 
Hawk Gold Min. Co., 65 N. Y. 43 
(involving mortgage); Matter of 
New York, 152 App. Div. 637, 137 
NYS 485. 

[a] In New York the authority 
for this contrary view seems to be 
Peo; vi O’Brien, Aad SNe Yer; 480 NB} 
692, 7 AmSR 684, 2° LRA 255 deal- 
ing with a street railway franchise, 
where tke court cites several stat- 
utes svecifically providing that the 
franchise might be mortgaged and 
transferred, and where the court ap- 
parently limiting its remarks to the 
particular class of franchises thus 
provided for states at pages 41-42 
that “the laws of this state have 
made such interest taxable, inherit- 
able, alienable ...and invested them 
with the attributes of property gen- 
erally. The statutes cited as 
well as others ... indicate the gen- 
eral policy of the state to render 
such interests . . transferrable as 
property.” : 

79. In re Long Acre HBlectric 
Light, etc., Co., 188 N. Y. 361, 80 NE 
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fer. If the transfer and authority to transfer are 
limited in scope the transfer will be effective only 
within such limitations.8° It has been held that, 
where the prescribed mode of procedure to be fol- 
lowed on the transfer of a franchise is not complied 
with, an attempt to transfer will not be effectual 
to vest title in the transferee.®1 

In the Philippine Islands a franchise to maintain 


a public market granted by the old Spanish govern- 


ment was held not to be transferable without the 
consent of the authorities under which the privilege 
was enjoyed and exercised,*? except by inheritance.®* 

[§ 88] 3. Effect on Liability of Grantee. In the 
absence of authority from the state a transfer of 

a franchise does not relieve the original grantee of 
the franchise from any of the burdens imposed in 
the grant,°* and he has been held liable in such a 
case for damages occasioned by the exercise of the 
franchise in the hands of the transferee.®® 
ever, the consent or approval of the state is ob- 
tained the effect is the same as though the grant 
had been made to the new owner, and the original 
grantee retains no lability.8¢ 

, Ratification. An unauthorized transfer of a 
franchise may be subsequently ratified by the state.87 

Constitutional provisions sometimes prohibit the 
transfer of franchises which relieves the franchise 
or property used in connection therewith from lia- 
bilities incurred in the use of such franchise.8® Such 

a transfer will not operate to give a right of action 
against the original grantee of the franchise which 
1101; Hackett v. Wilson, 12 Or. 25, | Co., 
Ge) Pi 652. But “see Carpenter wv: 
Black Hawk Gold Min. Co., 65 N. Y. 
43 (dictum, attempted conveyance of | liability). 
franchise without authority granted 87. State v. 
by the state would be inoperative). 

Who may question validity of | Cal. 
franchise see infra §§ 120-124. 

80. Driscoll v.: Norwich, ete, R. 
Co.,,65 Conn. 230, 32 A 354. 

. f(a] Tllustration.—Where @ con-|prior transfer). 
tract for the transfer of a franchise 88. 
was made whereby the 
grantee retained his 
ownership of the franchise, the ap- 


proval..of the legislature being Tal 
thereafter obtained to the agreement | ance.—A 


however, 


Calhoun, 


If, how- . 


FRANCHISES 


Centreville 
Co., 18 Ala. 678; Carter v. Meuli, 122 | 636. 
S36%5 a55 Riel 3S. 
145 Ky. 
(approval of bond required of fran- |Commercial Electric Light, etc., Co. 
chise holder is sufficient approval of | v. Tacoma, 17 Wash. 661, 50 P 592; 


“[T§§ 87-90% 


| did not otherwise exist, but merely the right under 


an appropriate procedure to collect a judgment out 
of the franchise or property, in the hands of the 
transferee.®® 

[§ 89] 4. Language of Grant Authorizing 
Transfer. :The language of the grant sometimes ex- | 
pressly or impliedly permits a transfer of the fran- 
chise.°° Thus a grant to a grantee or assigns has 
been held sufiicient to authorize an assignment with- 
out further consent.®! 

[§ 90] 5, Franchises Annexed to Land. Where 
a franchise was annexed to land it has been held 
that the landowner may transfer the land and the 
franchise will follow as an incident,®? and that, 
where at its creation a franchise is appurtenant 
to the soil, even though it is susceptible of a differ- 
ent ownership from the soil and may thereafter be 
disconnected therefrom, it may be taken by descent 
or conveyance the same as other interests which 
pertain to the realty.°* A privilege granted by the 
state to owners of land adjacent to public waters 
to build up the land under water adjacent to their 
land has been held to be transferable.% 

[§ 90%] 6. Transfer of Exemptions and Im- 
munities. Hven though a particular franchise may 
be transferable,°> a personal exemption made in 
connection with the franchise will not be;9* and 
since the granting of an exemption or immunity is 
not ordinarily considered a franchise but a mere 
privilege personal to the grantee,’ unless there is 
express statutory authority therefor,98 such exemp- 


65 Conn. 230, 82 A 354 (where, ,by a decedent at the time of his 
the consent obtained was |death granted to him and his heirs, 
not broad enough to relieve from | executors, and 


administrators. 
Leonard v. Baylen St. Wharf. Co., 
Bridge |59° Fla. 547, 52° S' 718;' 31 LRANS 


See Willis v. 91. Ft. Smith Light, etce., 


Costwe 
95, 140 Sw 199 | Kelly, 94 Ark. 461, 


127 SW 975; 


Wheeling v. Chesapeake, ete., RiiCo., 


See statutory provisions; and | 82 W. Va. 208, 95 SE 658. 

original | Lee v. Southern Pac. R. Co., 

,control and/|97, 47 P 932, 58 AmSR 140, 38 LRA 
ile 


116 Cal. 92. Biggs v. Ferrell, 34 N. C. 1, 4. 
“There is no reason, why an in- 


dividual who owns land, with a fran- 


Franchise as corporate exist- | chise annexed, as a ferry or market, 
constitutional 


provision | may not transfer the land in fee, 


as made, the grantor was held liable |that corporations shall not alienate | or-for any less estate, and then the 
for damages resulting from the use |a franchise so as to relieve the prop- | franchise passes as incident, like 


of the franchise. 
wich, etc., 


81. McCarter v. Vineland Light, 
laff MNOS Eq 


N. J. Eq. 739, 69 ‘A 248). Ky. 424, 
[a] Tllustration.—Where a _stat- KyL 1397. 


ute provided that on the sale of a 89. Lee v. Southern Pac. R. Co., 95. 
franchise pursuant to process an in-|116 Cal. 97, 47 P 932, 58 AmSR 140, 96. 


dividual purchaser was constituted a/38 LRA 71. 
body corperate and was authorized 90. Ark.—Ft. 


an individual neglected to form a | 975. 
corporation and thereafter attempted 
in his individual capacity to trans- | 539, 83 P 1000; 
ual, the last attempted transfer was 


chaser under pfocess held the fran- | 636. 
chise as a body corporate and had 


vey. McCarter v. Vineland Light, 
Ctcn Coy 03) Nig deg 103) WO LANTZ: 

g2. Tufexis v. Olaguera, 32 Phil-| etc., 
ippine 654. 653; 


661, 50 P 592. 


ippine 654. [a] 


trie; 'Co:, 


Smith Light, etce., | 773; 
to organize a new corporation but |Co. v. Kelly, 94 Ark. 461, 127 SW 


Wash. — Commercial 
no power as an individual to con-| Light, etc., Co. v. Tacoma, 17 Wash. 


W. Va.—Wheeling v. Chesapeake, 


Rule applied to: (1) A grant|taxation... 
84. State v. Portland Gen. Elec-|to a grantee “and such persons as | chises’ 
52 Or, 502, 95 P 722, 98 P|he may associate with him’ was|include its immunities, 
160. See also Corporations § 2467 |held to authorize an assignment. 


Driscoll v. ‘Nor-|erty held thereunder from the lia-|rent, which passes with the rever- 
R. Co., 65 Conn. 230, 32 | bility of the grant 
A 354, use of such franchise was held to | Ferrell, supra. 
apply to the corporate existence as 93. 
iZhANG aie, IC ATIGT pC Gee: 1041 distinguished from corporeal prop- | No. 1,740, 2 McLean 376 [aff 1 How. 
Z03se 10 A 177, 73 | erty. Bailey v. Southern R. Co., 112 189, 11 L. ed. 97]. 

60 SW 631, 61 SW 31, 22 94. Jacob Tome Inst. v. Crothers, 


incurred in the]sions incident thereto.” Biggs v. 


Bowman v. Wathen, 3 F. Cas. 


87 Md. 569, 40 A 261. 

See supra § 86. 

Rochester vy. Rochester R. Co., 

182 N.Y. 99, 74 NE 958, 70) LRA 

and cases infra this section. 
97. See supra § 15; Taxation [37 

Cye 897]; and cases infra this sec- 


Cal.—_McGue v. Rommel, 148 Cal. | tion. 
Peo. v. Lawley, 17 
fer the franchise to another individ- | Cal, A. 331, 119 P 1089. 


“One of the legal meanings of 
the word, approaching very closely 


Fla.—Leonard v. Baylen St. Wharf | to its primary signification, is Tyee 
of no effect inasmuch as the pur-|Co., 59 Fla. 547, 52 S 718, 31 LRANS | dom,’ 


‘exemption,’ ‘immunity.’ . 

The term is now generally used in 
Electric | the more restricted senses, and for 
that reason the *supreme court of 
the United Staies has held in a num- 
ber of cases that, because of the 


R. Co., 82 W. Va. 208, 95 SE |reasons for adopting a strict con- 
Watson v. Fairmont, etc, R. 
83. Tufexis v. Olaguera, 32 Phil- |Co., 49 W. Va. 528, 39 SH 193. 


struction of language claimed to 
create or tranfer exemption from 
a reference to the ‘fran- 
of a corporation would not 
in the ab- 
sence of other language or circum- 


et seq Peo. v. Lawley, 17 Cal. A. 331, 119 | stances indicating that the term was 
85. ‘York, etc., R. Co. v. Winans,|P 1089. (2) A grant to individual |used with a_ signification wide 
17 How. (U. s.) 30, 15 L. ed. 27;|for his account or that of com-|enough to include them.” Buchanan 


Driscoll v. Norwich, etc., 
Conn, 230, 32 A 354 (dictum). 
86. Driscoll v. Norwich, etc., R. 


Rommel, 


R. Co, 65 panies he was organizing. McGue v. 
148 Cal. 
(3) The sale of a franchise owned 


v. Knoxville, ete, R. Co. 71 Fed. 
324, 334, 18 CCA 122. 
98. Morgan v. Louisiana, 93 U. 


539, 83 P 1000. 


Co ee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion or immunity cannot be transferred, and will 
not pass to a successor of the original grantee by 
assignment, sale, or other transfer.®® A subsequent 
restriction upon the power of the legislature to grant 
an exemption from taxation will prevent a transfer 
of such exemption under authority to convey the 
franchises of the holder of the exemption. 

[§ 90%] 7. Agreement to Convey. The valid- 
ity ? and enforcement * of agreements to convey, as- 
sign, or transfer franchises are controlled by the 
general rules elsewhere discussed. A secret agree- 
ment entered into before a franchise was obtained, 
by which the applicant agreed to convey an interest 
therein, was not allowed to be enforced. 

[§ 91] B. Mortgage. While the rule has been 
denied, or at least doubted, in some ecases,® it seems 
that, in conformity to the rule that in the absence 
of statutory authority franchises are not subject 
to transfer,® in the absence of such authority they 
cannot be mortgaged.” 

When authorized by statute a franchise may be 
mortgaged.§ 

The right to sell a franchise has been held to in- 
clude the right to mortgage it.° 

Subsequent ratification of a mortgage of fran- 
chises is equal to prior or direct assent by the 
legislature.!° 
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A condition that a franchise should not be as- 
signed without the consent of the granting power 
was held not violated by a sale under mortgage fore- 
closure, where there was no indication that the 
proceedings were voluntary and collusive or color- 
able, and the law in force when the franchise was 
granted provided that franchises might be mort- 
gaged and sold under mortgage foreclosure.14 

Objection to be raised by state. It has been held 
that the objection that the state has not consented 
to a mortgage covering franchises is one for the 
state to interpose,!? although it has been held that 
such a mortgage is wholly inoperative.1? 

What is covered by a mortgage of franchises will 
depend upon the intention of the parties.14 

Power of sale implied. Authority to mortgage 
imphes the power to bring the franchises so mort- 
gaged to sale and to transfer them to the pur- 
chaser.!® 

Rights of bondholders and purchasers. The rights 
of bondholders under an authorized mortgage to 
have the property sold,!® and the right of the pur- 
chasers to the franchises purchased are inviolable.17 
The rights of purchasers under a sale under fore- 
closure of a mortgage are sometimes provided for 
by statute.1§ : 

[§ 92] C. Transfer through Legal Process.1? Al- 


S5 217, 23. Li eds 860; Buchanan- v. 
Knoxville, ete., R. Co., 71 Fed. 324, 
18 CCA 122; Columbia Water Power 
Co. v. Campbell, 75 S. C. 34, 54 SE 833. 

99. U. S.—Mercantile Bank  v. 
Tennessee, etc., County, 161 U. S. 
173, 16 SCt 446, 40 L. ed. 656; Nor- 
folk, ete., R. Co. v. Pendleton, 156 
U.S... 667,15 SCt 413, 39:0) eds 1574; 
Pickard v. East Tennessee, etc., R. 
Co., 130 Us-S: 637, 9 SCt 640,32) Th. 
ed. 1051; New Orleans, etc., R. Co. 
v.. Delamore- 114° U...S. 501; 5 -SCt 
1009, 29 L. ed. 244; Chesapeake, etc., 
OO mava Miller Millay Oi See iG, ib 
SCt 813, 29 L. ed. 121; Memphis, etc., 
R. Co. v. Berry, 112 U. S. 609, 5 SCt 
299, 28 L. ed. 887; Hast Tennessee, 
ete., R. Co. v. Hamblen County, 102 
UW. 48.7273, 26.\1u. 'ed. 152; Morgani:v. 
Louisiana, 93.U. S. 217,23 Ll. ed. 
860; Buchanan v. Knoxville, ete. R. 
Comrie Hedjcc24 wismCCAs 1224 niSee 
Wilson v. Gaines, 103 U. S. 417, 421, 
26 L. ed. 401 [aff 9 Baxt. (Tenn.) 
546] (where a statute creating a 
lien was held not to cover certain 
franchises and the sale under the 
lien did not carry immunity from 
taxation, and Morgan v. Louisiana, 
93 U. S. 217, 23 L. ed. 860 was ex- 
plained as holding that only ‘such 
franchises passed under the sale at 
foreclosure as were necessary in the 
operation of the company and ex- 
emption from taxation was not nec- 
essary). 

Ky.—Evansville, Ree COM vA 
Com., 9 Bush 438. 

Me.—State v. Maine Cent. R. Co., 
66 Me. 488 [aff 96 U. S. 499, 24 L. 
ed. 836]. 

Md.— Baltimore, ete. R. Co. v. 
Ocean City, 89 Md. 89, 42 A 922. 

N. Y.—Rochester v. Rochester R. 
Co., 182 N. Y. 99, 74 NE 953, 70 LRA 


773. 
Tenn.—State v. Butler, 15 Lea 104 


dictum). : 
re ete vy. Anderson, 90 Wis. 
550, 68 NW 746. 

See also Taxation [37 Cyc 897]. 

18) ° Keokulk, 2etci,g ik. }COs “Va Mis-= 
souri, 152 U. S. 301, 14 SCt 592, 38 
L. ed. 450; Memphis, etc., R. Co. v. 
Berry, 112 U. S. 609, 5 SCt 299, 28 
L. ed. 837; Lake Drummond Canal, 
ete. Co. v. Com., 103 Va. 337, 69 
SE 506, 68 LRA, 92. 


etc., 


2. See Contracts 13 C. J. p 214; 
and South Pasadena v. Pasadena 
fuand,- ete., Co., 152\¢Cals 579;-93 'P 


490. 
[a] Capacity of transferee.—A 


transfer may be invalid and not, 
binding upon the grantor if the 
transferee has not the power to ac- 
cept the property and to continue 
the use to which it has been de- 


‘voted. South Pasadena v. Pasadena 
wand, ‘ete Con 52) Call 579s 93-7P 
490. See also supra §§ 52-56. 


3. See Contracts 13 C: J. p 214; 
Specific Performance [36 Cyc 528]. 

4 Powell v. Maguire, 43 Cal. 11. 

[a] Reason for rule.—‘‘What 
might appear to be a harmless or 
beneficial enterprise under the con- 
trol of one person of good character, 
might prove to be a very dangerous 
and pernicious scheme in the hands 
of ... secret associates of bad char- 
ecter, and to whom the Legislature 
might have refused to make the 
grant, if their interest had been dis- 
closed.” Powell v. Maguire, 43 Cal. 


5. Kennebec, ete., R. Co. -v. Port- 
land, etc., R. Co., 59 Me. 9 [app dism 


14 Wall. (U. S.) 238, 20 L. ed. 850] 
(where the statement is made); 
Shepley v. Atlantic, etc., R. Co., 55 
Me. 395 (dictum). 

[a] Railroad mortgage. — ‘We 


confess that, after giving-the mat- 
ter much thought, the doctrine that 
all railroad mortgages made with- 
out the consent of the Legislature 
are illegal and void, because they may 
operate as a permanent transfer of 
the corporate powers from the origi- 
nal corporators to another body, 
seems to us to have little to com- 


mend it and much to condemn it.” 
Shepley v. Atlantic, etc., R. Co., 55 
Me. 395, 407. 


6 See supra § 86. 

7. Carpenter v. Black Hawk Gold 
Min. Co., 65 N. Y. 43 (a corpora- 
tion without some statute allowing 
it can neither sell nor mortgage its 
franchises and hence a mortgage so 
far as it purported to convey fran- 
chises was simply inoperative). 

Power of corporations see Cor- 
porations §§ 2495-2496. 

8. Willamette Woolen Mfg..Co. v. 
British Columbia Bank,’'119 U. S. 
191, 7 SCt 187, 30 L. ed. 384; Central 
Trust Co. v. Western North Carolina 
R. Co., 89 Fed. 24; State v. Topeka 
Water Co., 61 Kan. 547, 60 P 3387; 
Miller v. Rutland, ete., R. Co., 36 Vt. 


452. 

[a] Richt to mortgage may be 
implied from the language of the 
statute. State v. Topeka Water Co., 


61 Kan. 547, 60 P 337, 


9. Willamette Woolen Mfg. Co. v. 


British Columbia Bank, 119 U. S. 
TOR SSCtd 87) S30 r Li Medi eee. 
10. Kennebec, ete, .R. Co. v 


Portland, etc., R. Co., 59 Me. 9 [app 
sak 14 Wall. (U. S.) 238, 20 L. ed. 

11. State v. Sunset Tel., etc., Co., 
gr aian 309, 150 P 427, LRA1917—° 

12. Kennebec, ete., R. Co. v. Port- 
land, ete., R. Co., 59 Me. 9 [app dism 
14-Wall. (U. S.) 23, 20 TL. ed). 8507). 

13. Carpenter v. Black Hawk Gold 
Vin iCoun6bs Ne syiee3s 

14. Andrews v. National Fdy., 
etc., Works, 77 Fed. 774, 23 CCA 454, 
36. LRA 152. ' 

[a] ,Tlustration.—A mortgage of 
franchises has been held to include 
the plant used in the exercise of 
the franchises when it was apparent 
that that was the intention of the 
parties. Andrews vy. National Fdy., 
ete., Works, 77 Fed. 774, 23 CCA 454, 
36 LRA 153. 

15. New Orleans, etc., R. Co. v: 
Delamore, 114 U. S. 501, 5 SCt 1009, 
29 L. ed. 244 (dictum). 

16. Peo. v. Public Serv. Commn.,, 
203 N. Y. 299, 96 NE 1011. 

17. Peo... v. Public Serv. Commm, 
203 N. Y. 299, 96 NE 1011. 

[a] Mlustration.—After a mort- 
gage of franchises has been made 
the exercise thereof by the pur+ 
chasers on foreclosure ‘cannot be 
made subject to a consent not pro- 
vided for at the time the mortgage 
was made and which is to be grant- 
ed in the discretion of the body au- 


thorized to grant the consent, Peo. 
v. Public Serv. Commn., 203 N. Y. 
299, 96 NE 1011. 

18. Denison, ‘ete:,. R. Co. iv. St: 
Louis Southwestern R. Co., 30 Tex. 
Civ. A. 474, 72 Sw 201. 

[a] MNlustration. — The statutes 


dealing with the sale at foreclosure 
of the roadbed, track, franchises, 
and charter right of railroad com- 
panies, provided that, the purchaser 
should be vested with all the rights, 
privileges and franchises of the fore- 
closed company, and also gave the 
option of continuing the business in 
the name of the old corporation, or 
organizing a new corporation for the 
purpose. Denison, etc., R. Co. v. St. 
Louis Southwestern R. Co., 30 Tex. 
Civ. A. 474, 72 SW. 201. 
19. ‘Fransfer: 
By foreclosure see supra § 91. 
In bankruptcy see infra § 93. 
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though in the absence of statutory provisions au- 
thorizing it franchises are not generally subject 
to levy and sale under execution,?® sometimes by 
statute they may be reached by execution #1 or by 
other remedies such as sequestration.?? 

[§ 93] D. Transfer in Bankruptcy. It has been 
said that a franchise will not pass in bankruptcy 
to the custodian of the bankrupt’s property ;?* but, 
where a franchise was authorized to be mortgaged 
and sold to satisfy the mortgage debt, it was held 
that it passed to the purchaser at a bankruptcy 
sale.?4 

[§ 94] E. Transfer in Escrow. A conveyance 
of a franchise delivered in escrow will not take 
effect unless the conditions to be performed are 
complied with.?5 

[§ 95] F. Transfer for Private Use. A fran- 
chise granted for the benefit of the public cannot 
be transferred to a private individual to be used 
for a private purpose.?°® 
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[§ 96] G. Notice as to and Defects in Title. 
It is the duty of a purchaser of a franchise to ex- 
amine the records and determine what rights and 
interests exist under the franchise;2” and in the 
absence of fraud or specific representations he can- 
not obtain relief if the rights acquired by his pur- 
chase are not what he anticipated.?® 

Effect of notice of defect in title. One who ac- 
quires a franchise with knowledge of outstanding 
rights in third parties is not an innocent purchaser 
and takes such title subject to such outstanding 
rights.?9 F 

[§ 97] H. Division of Franchise. It has been 
held that an assignable franchise is not susceptible 
of division by the holder through the process assign- 
ment,®° and that it can only be assigned in toto.3t 
But the right to divide a franchise is a matter which 
concerns the public and cannot be attacked by pri- 
vate interests.*” 


VIII. DURATION AND TERMINATION 


[§ 98] A. In General—l. In Absence of Limi- 
tation. The grant of a franchise is a grant in per- 
petuity unless limited in duration by the grant it- 
self,2?. or as a consequence of some limitation im- 
posed by a general law,34 or by a limitation on the 
powers of the authority making the grant.*° But it 
has been held that in the absence of limitation as 
to time it: has been held that the duration of 
a franchise was indefinite and the franchise would 


continue only so long as both parties consented 
thereto,?® and a provision authorizing a regulation 
of the price to be charged for the service rendered 
in the exercise of the franchise was held to author- 
ize the acceptance or rejection of the terms, and 
upon rejection to discontinue the exercise of the 
franchise.°7 

[§ 99] 2. When Term Is Fixed. When the term 
is fixed the rights of the grantee will cease at the 


20. See Pxecutions § 54. 

21. See Executions’ § 54. 

22. See statutory provisions; and 
Pennsylvania R. Co. v. Philadelphia 
melt, lime IR... Cor 1 Pas wDist 0 
Pa. Co. 625; East Side Bank v. Co- 
lumbus Tanning Co., 15 Pa. Co. 357. 
See also Sequestration [35 Cyc 1381]. 

23. Peo, v.. Duncan, 41 Cal. 507 
(dictum.) See also Bankruptcy 
§ 187. 

24. New Orleans, etc, R. Co. v. 
Delamore, 114 U.S. 501, 5 SCt 1009, 
29 L. ed. 244. 

25. Joliet Gas Light Co. v. Su- 
therland, 68 Tll. A. 230 (where as- 
signor was held owner of franchise 
on repossessing himself of his deed 
after violation of contract by gran- 
tees). See also Escrows 21 C, J. 
p 864, 

26. State v. Black Diamond Co., 
97 Oh. St. 24, 119 NE 195, LRA1918BE 
aba. See also Railroads [33 Cyc 
381]. 

fa] QWlustration.—A railroad or- 
ganized for the purpose of serving 
the public cannot on insolvency be 
transferred to a private individual 
to be used solely for the purpose of 
carrying coal for a privately owned 
mine. State v. Black Diamond Co., 
97 Oh. St. 24, 119 NE 195, LRA1918E 
352. 

27. Lewis v. Weidenfeld, 114 
Mich. 581, 72 NW 604 (common pru- 
dence would have warned the pur- 
chasers to examine the records at 
their command). 

Richts under invalid or worthless 
franchise see supra § 387. 

28. Lewis v. Weidenfeld, 114 
Mich. 581, 72 NW_ 604. 

29. Russell v. Deutschman, (Tex. 
Civ. A.) 100 SW 1164. See also No- 
tice [29 Cyc 1110]. 

30. Ft. Smith Light, ete, Co. v. 
Kelley, 94 Ark. 461, 127 SW 975 
(where franchise was an exclusive 
one); State v. Morgan, 28 La. Ann. 
482 (dictum). See Donelly v. Van- 
denbergh, 3 Johns. (N. Y.) 27 (where 
the power of proprietors of a stage 
road to partition the privilege or 
franchise or to divide the road 


among themselves so as to. give 
exclusive and independent rights in 
distinct parcels of the road was 
questioned). : 

{a] Reason for rule.—‘‘The right 
to Greate a franchise is in the city, 
and not in the one to whom it gives 
the franchise. The grantee of a 
franchise, if same is assignable, may 
transfer what he has to another, 
but cannot create a new franchise.” 
Ft. Smith Light, ete., Co. v. Kelley, 
94 Ark. 461, 473, 127 SW 975. 

Bl. Kt) Smith! oischtivetcwr Come 
Kelley, 948 ear kk: 461, 127 SW 


32. Oakland R. Co. v. Oakland, 
eter Ri Cow 469Caly 365, 13 —AmRIs? 
(where the court queried but did 
not determine the right of a rail- 
road company to convey part of a 
franchise on the ground that the 
suit to enjoin was brought by an- 
other railroad company and not by 
a public authority). 

Right to question validity and 
richt to exercise franchises gener- 
ally see infra § 119 et seq. 

33. Owensboro v. Cumberland Tel., 
QteynCors 250M UE S208; Moos SOLOS oy 
57 L. ed. 1389; Peo. v. Lawley, 17 
Cale ran? sousre Loy Pe 089s Smith tev: 
Osceola, 178 Towa 200, 159 NW 648 
(dictum); State v. Northern Ohio 
Tract., ete!) Co,.34 Oh Cirs, Cu 82625 
State v. Columbus R. Co., 24 Oh. 
Gir) 'Ct.. .609.. See also infra’ i§ 99; 
Corporations §§ 181-183; Municipal 
Corporations [28 Cyc 890]. But see 
East Ohio Gas Co, v. Akron, 81 Oh. 
St. 338, 90 NE 40, 26 LRANS 92, 18 
AnnCas 332 (where in the case of 
a gas company a different rule was 
applied): 

“These permits constitute a fran- 
chise which cannot be _ ter- 
minated, or substantially modified, 
except for good cause, or for some 
constitutional power, supported by 
some special reason in favor there- 
of.” Postal Tel.-Cable Co. v. Ingra- 
ham, 228 Fed. 392, 394. 

[a] Reason for rule.—‘While the 
government ought always to sub- 
ject the exercise of such rights— 


rights flowing from the bestowal of 
certain functions of government 
upon corporations or natural per- 
sons—to such restrictions and regu- 
lations as will prevent their abuse 
of their use against the interests 
of the public, which they are created 
to serve, it will not render them 
practically worthless or undesirable 
by placing such unreasonable re- 
strictions upon their exercise as to 
make it possible that rights ac- 
quired, thereby and thereunder may 
be unjustly . destroyed. To do so 
would inevitably result in greatly 
handicapping the government in the 
execution of its paramount end, and 
viz: The promotion of the safety, 
comfort, convenience, the prosperity 
and happiness of the inhabitants of 
the staie. For who woulda ask for 
a franchise, the execution of the 
purpose of which would necessitate 
the outlay of a vast sum of money, 
if, the privilege or right so granted 
could, upon the merest pretext, de- 
duced entirely through construction, 
be. divested and the property ac- 
quired thereby and thereunder prac- 


tically confiscated?” Peo. v. Law- 
lore Tee Cal. (GAG (Sill, eo alee tel Qambe 


34. Owensboro v. Cumberland Tel., 
etcs Cone230h Ua Sa Don Sams Cho Sse 
57. Li. edi 1389; Postal, Tel/-<Cahle! Co: 
v. Ingraham, 228 Fed. 392; Peo. v. 
Lawley, 17 Cal. A. 331, 119 P 1089. 
See State v. Columbus R. Co., 24 Oh. 
Cir. Ct. 609 (a grant. is perpetual 
but subject to constitutional pro- 
vision authorizing alteration, revo- 
cation, or repeal by general assem- 
bly). See also infra § 100. 

35. Owensboro v. Cumberland Tel., 
ete., Co., 230 U. S. 58,533 SCt 988, 
57 L. ed. 1389. See also infra § 100. 

36. East Ohio Gas Co. v. Akron, 
81 Oh. St. 33, 90 NE 40, 26 LRANS 
92, 18 AnnCas 332 [cit State v. North- 
ern Ohio Tract., ete, R. Co., 34 Oh. 
Cir, Ct. 262 (where rule is held not: 
to apply to railroad companies) ]. 

387. East Ohio Gas Co. v. Akron, 
81 Oh. St. 33, 90 NE 40, 26 LRANS 
92, 18 AnnCas 332. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 99-106] 


FRANCHISES 


expiration of the term.3® But the use of a date has , term fixed in the certificate of incorporation.*? 


been held to be a mere expression of opinion and 
not to indicate an intention to fix the time of ex- 
piration of a franchise.%9 2 

[§ 100] 3. Effect of Limitation on Power to 
Grant. Grants of franchises which contain no spe- 
cific limitation as to duration are subject to the 
provisions of general law limiting such duration.*® 
Where the grantor is without power to grant a per- 
petual franchise, it will not be presumed that he 
intended to do so.4! Practical construction or 
estoppel will not aid a claim to a perpetual fran- 
chise where the grantee had no power to grant a 
perpetual franchise.*2 

[§ 101] 4. Grant to Corporation of Limited 
Duration—a. When Duration Not Expressed. <A 
limitation upon the power to grant franchises will 
not be implied from a limitation on the existence 
of the corporation to which the grant is made.*? 
If a grant is to a corporation, its successors or 
assigns, 1t does not terminate with the life of a 
corporate grantee.4* <A grant to a corporation, li- 
mited as to the duration of its existence, without 
words of perpetuity annexed with the grant, only 
ereates an estate for the life of the corporation.*® 

[§ 102] b. Grant for Term of Corporate Exist- 
ence. A franchise granted to a corporation for and 
during the existence of the corporation was held not 
only to include the term of the corporation at the 
time of the grant but also a period during which 
the life of the corporation was extended pursuant 
to a statute in force at the time when the franchise 
was granted.4¢ A grant during the term of the 
charter of a corporation has been held to mean the 


38. U. S—Owensboro v. Cumber-, Hot, etc., 


Water Co., 
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[§ 103] c. Provisions for Termination of 
Powers with Existence of Corporation. A statute 


which limits the existence of a corporation, and 
provides that at the expiration of that term the 
powers of the corporation shall also cease, was held 
to limit the duration of secondary franchise rights 
which the corporation acquired.*§ 

[§ 104] 5. Effect of Privilege of Extension. 
Under a grant for a fixed period with an option 
to the grantee of continuing the franchise thereafter, 
the acquiescence of the grantor in the continued use 
of the franchise by the grantee and the investment 
of additional capital in additional improvements was 
held to prevent the grantor from claiming an un- 
lawful exercise of the franchise because of the fail- 
ure to obtain a formal renewal.*® 

In Canada it was held that a grant of an exclusive 
right to supply electricity to a town for the period 
of ten years with a preference of renewal over com- 
petitors for a further period on terms offered by 
competitors was a grant for ten years only when 
it ceased and determined.®° 

[§ 105] B. Ownership of Property on Termina- 
tion of Franchise. The property used in the exercise 
of a franchise does not cease to be the property of 
the franchise holder upon the determination of the 
franchise, even thouch it may be located upon real 
property owned by the public.5? It has, however, 
been said that on a failure of the franchise right 
the title to property placed in the public streets 
will follow the general title.®? 

[§ 106] C. Power to Terminate or Limit Dura- 
tion.°? Where an irrevocable grant is made, the 


186 Fed. 705, |Co., 132 Ill. A, 248. 


Jand “Tel., ‘etc:, ‘Co,)—230 Wy S.. 58; 33 
SC 98s. ou Eawieds 13895 —Detroit 
United R. Co. v. Detroit, 229 U. S. 
39, 33 SCt 697, 57 L. ed. 1056; Postal 
Tel.-Cable Co. v. Ingraham, 228 Fed. 
392), 

Cal.—Peo. y. Lawley, 17 Cal. A. 331, 
£T9SP 1039. 

Iowa.—Smith v. Osceola, 178 Iowa 
200, 159 NW 648; Cedar Rapids 
Water Co. v. Cedar Rapids, 118 Iowa 
234, 91 NW 1081 [app dism 199 U. S. 
600, 26 SCt 747, 50 L. ed. 327]. 

Mich.—Grand Rapids Bridge Co. v. 
Prange, 35 Mich. 400, 24 AmR 585. 

Oh.—State v. Northern Ohio Tract., 
ete, (Col, 54,0. Cir. Ct. 262. 

Can.—Montreal Park, etc., R. Co. v. 
pacequeuay, Rt COvm open Oalnnscee. 
48. 

See also Corporations § 182. 

39. Cleveland Electric R. Co. v. 
Cleveland, 204 U. S. 116, 27 SCt 202, 
51 L. ed. 399. 

[a] Ordinance extending fran- 
chise.—The language “valid until the 
expiration of the grants... on said 
Quincy Street ... to wit, July 13, 
1913” was held to be an expression of 
opinion that the date named_ was 
the termination of the Quincy Street 
grants and the statement, being a 
mistake of fact, granted no greater 
rights than already existed. Cleve- 
land Electric R. Co. v. Cleveland, 204 
DEES 1G sone 7 es Ores 02, 0 lle: 
399. 

40. Owensboro v. Cumberland Tel., 
etc., Co., 230 U. S. 58, 38 SCt 988, 57 L. 
ed. 1389; Postal Tel.-Cabke Co. v. In- 
graham, 228 Fed, 392; Boise City v. 
Boise City Artesian Hot, etc., Water 
Co., 186 Fed. 705, 108 CCA 523 [cer- 
tiorari den 220 U. S. 616, 31 SCt 720, 
B5 L. ed. 611, and app dism 230 U. S. 
Os ssuSCt 1003) a0 le ved. 1409)); 
Boise City Artesian Hot, etc., Water 
Co. v. Boise City, 123 Fed. 232, 59 
CCA 236; Peo. v. Lawley, 17 Cal. A. 
331, 119 P 1089; State v. Columbus 
R. Co., 24 Oh. Cir. Ct. 609. See also 
Corporations §§ 182, 183. : 

41. Boise City v. Boise Artesian 


[26 C. J.—66] 


108 CCA 523 [certiorari den 220 U.S 
GLE. N31 SCt, 720, 55,1. .ed. -623;-611, 
and app dism 230 U.S. 98, 33 SCt 1003, 
57 L. ed. 1409]; Cedar Rapids Water 
Co. v. Cedar Rapids, 118 Iowa 234, 
91 NW 1081 [app dism 199 U. S. 600, 
ZORS CEMAT. 0 tied, 32 Ula JOSeDhe Vv, 
Joseph Water Works Co., 57 Or. 586, 
PT PS 64-2 a Pal Osis s mCO Dalteevec 
Temiskaming Tel. Co., 59 Can. S. C. 
62, 47 DomLR 301. 

[a] A municipality cannot with- 
out statutory authority (1) grant a 
perpetual franchise. See Municipal 


Corporations [28 Cyc 875]. But see 
State v. Columbus R. Co., 24 Oh. 
Cir. Ct. 609 (subject to reserved 


power of state). (2) Municipalities 
of the province of Ontario have, un- 
der statute, authority to grant per- 
mission to use the highways by tele- 
phone companies for not longer than 
five years and have no power to grant 
perpetual franchises. Cobalt v. Tem- 
iskaming Tel. Co., 59 Can. S. C. 62, 
47 DomLR 301. j 

42. State v. Des Moines City R. 
Co., 159 Iowa 259, 140 NW 437. See 
Cedar Rapids Water Co. v. Cedar 
Rapids, 118 Iowa 234, 91 NW 1081 
[app dism 199 U. S. 600, 26 SCt 747, 
50 L. ed. 327] (where attempt was 
made under authority to grant fran- 
chise for twenty-five years, to grant 
one extending beyond that term and 
after the expiration of the twenty- 
five-year period the rights of the 
grantee were held to have expired). 

43. Detroit Citizens’ St. R. Co. v. 
Detroit, 64 Fed. 628, 12 CCA 365, 26 
LRA 667; Knickerbocker Trust Co. 
Va Darrytown, étc., Rs Co., 139 App. 
Div. 305, 123 NYS 954. 

Power of corporation to acquire 
franchises extending beyond corpo- 
rate term see Corporations § 2374. 

44. State v. Des Moines City R. 
Co., 159 Iowa 259, 140 NW 437. 

45. St. Clair County Turnp. Co. 
v. Illinois, 96 U. S. 63, 24 L. ed. 651 
[aff 82 Ill. 174]; Snell v. Chicago, 
133 Ill. 413, 24 NE 532, 8 LRA 858; 
Rock Island v. Central Union Tel. 


Effect of limitation of power on 
duration. of franchise see supra § 100. 

46. Owensboro v. Owensboro Water 
Works Co,, 243 U. S. 166, 37 SCt. 322; 


61 L. ed. 650. See also Corpora- 
tions § 182. 
47. Minneapolis v. Minneapolis St. 


Re Co, 21d ee S22 407 60S Otis noe 
weds 2597 
riches of definite term see supra 


48. New York v. Bryan, 196 N. Y. 
158, 89 NE 467 (leaving undetermined 
the effect of the termination of the 
corporate existence upon the richts 
under a franchise to use the public 
streets on the ground that the proper 
parties were not parties to the ac- 
tion). 

[a] Tllustration. — A corporation 
was formed for the purpose of ‘con- 
structing a tunnel. The act of in- 
corporation provided that unless it 
finished its road and put it in opera- 
tion within ten years the corporate 
existence and powers would cese. 
On the dissolution of the corporation 
it was held that this franchise to 
operate a railroad did not pass to 
the person entitled to take the tangi- 
ble cornorate pronerty but ceased to 
exist under the terms of the statute 
of incornoration. New York v. Bryan, 
196 N. Y. 158, 89 NE 467. 

49. Wakefield v. Theresa, 125 App. 
Div. 38, 199 NYS 414. See also Cor- 
porations § 188. 

50. Ricard v. Grand Mere, 23 Que. 
Ree BS SNE : 

51. Cleveland Electric R. Co. v. 
Cleveland, 204 U. S. 116, 27 SCt 202, 
51 L. ed. 399. See also Corporations 
§§ 3832-3891. 

52. Peo. v. State Tax Comrs., 174 
N. Y. 417, 67 NE 69, 105 AmSR 674, 
63 LRA 884 [aff 199 U. S. 1, 25 SCt 
705, 50 L. ed. 65, 4 AnnCas 381]. 

Ownership of toll bridge on aban- 
doument see Bridges §§ 42, 44. 

53. Who may take advantage of 
termination see infra §§ 119-125. 

Withdrawal or revocation of fran- 
chise see infra § 111. 
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state cannot resume the proprietary right to the 
franchise except by exercising the right of eminent 
domain,* or by forfeiture enforced through regular 
judicial proceedings.®°®> Where the franchise is ob- 
tained from the state in the absence of authority 
conferred upon the local government, it cannot limit 
the duration of the franchise.*® 

[§ 107] D. What Constitutes Termination °’— 
1. Termination by Agreement or by Implication. 
Although neither the grantee of the franchise nor 
the state has power to modify or abrograte a fran- 
chise, they may do so by mutual agreement.®?® The 
ownership of a franchise will not be divested by 
mere implication.®? 

[§ 108] 2. Withdrawal of Consent of Local 
Authority. A franchise which is granted subject 
to the grantee obtaining the consent of a local 
authority to its exercise, will not be terminated by 
the attempted withdrawal of such consent where the 
only authority delegated to the local authorities is 
to prescribe the terms and conditions on which the 
franchise may be exercised.®° 

[§ 109] 3. Change of Government. Upon a 
change of government exclusive franchises which 
are inconsistent with the new government may be 
abolished. A mere change of government, how- 
ever, will not change the rights of the owner of a 
franchise.®? 

[§ 110] 4. Abandonment or Surrender. A fran- 
chise may be lost by subsequent abandonment after 
it has been exercised.** The abandonment of a 


FRANCHISES 


[§§ 106-110 


franchise is a question of intention.** Nonuser is a 
fact in determining it.°° The disposal of property 
necessary for use in the exercise of a franchise will 
tend strongly to show the abandonment of such 
franchises.®® 

The insolvency of the owner of a franchise has 
no bearing on the question of abandonment of its 
franchises.®7 

Provision for method of abandonment. If a spe- 
cial method is prescribed by which a franchise is 
to be abandoned, an attempted abandonment by some 
other method will not operate to free the works 
operated in connection with such franchise from 
hability for use in the public service for which the 
franchise was granted.®8 

Acting under subsequent grant or statute. An 
attempt to strengthen the title to a franchise by 
accepting or acting upon the provisions of a sub- 
sequent grant or statute will not indicate an inten- 
tion to surrender the title acquired under the orig- 
inai grant or estop the holder of the franchise from 
claiming under the original grant,®® but the grantee 
of a franchise by accepting the benefits of a special 
franchise right subsequently offered will be bound 
by restrictions attached to the acceptance of the 
new privileges.7° 

Estoppel to deny abandonment. The holder of a 
franchise who stands by while others change their 
position on the assumption that a transfer by the 
holder includes such franchise will be estopped 
thereafter from exercising its right to exercise the 


54. New York v. Starin, 106 N. Y. 
1, 12 NE 631, 27 NYyWklyDig 124 
(dictum). See Eminent Domain 
§ 84. 

: 55. New York v. Starin, 106 N. Y. 
1; 12 NE 631, 27 NYWklyDig 124 
(dictum). 

Forfeiture of franchises see infra 
§§ 112-117. 

56. Dakota Cent. Tel. Co. v. Hu- 
ron, 165 Fed. 226. 

[al Tlustration.—_By statute the 
owner of telephone lines was granted 
the right to use the public streets 
subject to the control of the local 
authorities. A line was constructed 
by an individual with the consent of 
the local authorities and was .ac- 
quired by a corporation having the 
power by statute to operate a tele- 
phone line. It was held that the cor- 
poration obtained a franchise from 
the state and was in possession of 
the streets with the consent of the 
local authority derived through the 
purchase of such line, and that a 
limitation placed upon the duration 
of such right by the local authori- 
ties was not effective against the 
grant to the corporation by the state 
of the right to use the streets. Da- 
kota Cent. Tel. Co. v. Huron, 165 Fed. 


57. See also Corporations §§ 3687— 


58. Greensburg Water Co. v. 
Lewis, (Ind.) 128 NE 103. 

[a] Rule applied.—Where a poli- 
tical subdivision has granted a fran- 
chise as the agent of the state, an 
agreement for rescission may be 
made directly by the state with the 
grantee of the franchise. Greens- 
burg Water Co. v. Lewis, (Ind.) 128 
NE 103. 

59. Willis v. Calhoun, 145 Ky. 95, 
140 SW 199; Suburban Rapid-Transit 
€o. v. New York, 128 N. Y¥. 510, 28 
NE 525. 

fa] Dlustration.—Where a corpo- 
ration acquired a franchise to con- 
struct a railroad on a certain route, 
a portion of which was thereafter 
taken by the legislative authority for 
the purpose of a public park, the cor- 
poration did not lose its right to con- 


struct and operate its road as both 
enterprises might be carried on at 
the same time, and the right to use 
the property for the park was subor- 
dinate to the prior right acquired by 
the railroad company. Suburban 
Rapid-Transit Co. v. New York, 128 
Neyo 10726 N E525: 

Necessity for adjudication of for- 
feiture see infra § 117. 

Surrender or abandonment of fran- 
chise see infra § 110. 

60. Africa v. Knoxville, 70 Fed. 
729 [rev on other grounds 77 Fed. 
§017)'23 IOCAY 2624. 

61. Verrett “v." Taylor. 9 Cranch 
(U., S.). 43, 3 L. ed. 650. 

62. Peo. v. Deehan, 11 App. Div. 
175, 42 NYS 1071 [rev on another 
point 153 N. Y. 528, 47 NE 787] (erec- 
tion of a village out of a portion of 
a town). 

63. New Jersey v. Wright, 117 
U. S. 648, 656, 6 Sct 907, 29, L. ed. 
1021; Thompson v. Schenectady R. 
Co., 124 Fed. 274; New York Elec- 
trie Lines Co. v. Empire City Sub- 
way, Co; 235 Uy Sy 179s 285! SCE W2,; 
59 L. ed. 184. 

‘“Nonuser for sixty, or even thirty 
years, may well be regarded as 
presumptive proof of its abandon- 
ment or surrender.” New Jersey v. 
Wright, supra. 

Surrender of corporate franchises) 
see Corporations §§ 3687-3740. See 
also Bridges § 44; Turnpikes and 
Toll Roads [38 Cyc 388]. 

64. State v. Twin’ Village Water 
Co., 98 Me. 214, 56 A 768. 

Forfeiture for nonuser see infra 
Seti o. 

65. State v. Twin Village Water 
Co., 98 Me. 214, 56 A 763. See Ber- 
gen Turnp. Co. v. North Bergen Tp., 
(N. J. Sup.) 111 A 686 (the complete 
discontinuance of the collection of 
tolls ,;was some evidence of surren- 
der of a road as toll road). 

66. State v. Hast Fifth St. R. Co., 
140 Mo. 539, 41 SW 955, 62 AmSR 
742, 38 LRA 218. 

67. State v. East Fifth St. R. Co., 
140 Mo. 539, 41 SW 955, 62 AmSR 
742, 38 LRA 218. See also Corpora- 
tions § 3734. 


68. New York Cement Co. v. Con- 
solidated Rosendale Cement Co., 178 
N. Y. 167, 70 NE 451. 

[a] Dlustration.—A statute pro- 
vided that if a canal was abandoned 
the possessor of the canal was to 
provide a crossing by filling in the 
canal or by some other method. The 
greater portion of.the canal was 
abandoned while a small portion 
thereof was retained in operation as 
a private waterway. It was held 
that as the canal was not filled in or 
a crossing otherwise provided as re- 
quired, the canal still remained a 
public canal and must be conducted 
subject to the conditions on which 
the grant to construct the canal was 
given. New York Cement Co. v. 
Consolidated Rosendale Cement Co., 
178 _ N.Y. 167, 70 NE 451. 

69. Golconda v. Field, 108 Ill. 419; 
Willis v. Calhoun, 145 Ky. 95, 140 
Sw 199. 

{a] TWlustration.—The owner of a 
perpetual franchise, upon the forma- 
tion of a new county embracing the 
territory in which the franchise was 
exercised, applied to the county au- 
thorities to enter upon their records 
the fact that the franchise existei, 
and thus placed themselves under 
the control of the county authori- 
ties for the purpose of fixing rates 
and requiring the filing of a bond, 
but did not make application for a 
new franchise. At the time of this 
application the law only permitted 
the grant of a franchise for a limited 
term. It was held that the act did 
not constitute a surrender of the old 
perpetual franchise and the accept- 
ance of a new limited franchise. 
Willis v. Calhoun, 145 Ky. 95, 140 
SW 199. 

70. In re West Easton Spring 
Water Co., 9 Pa. Dist. 546. 

[a] Dlustration.— A corporation 
exercising a franchise of a water 
company, and which accepted provi- 
sions that its franchise be exclusive 
for a certain specified period, was 


also bound by the condition that it 
might operate only in a particular 
locality. In re West Eaton Spring 
Water Co., 9 Pa. Dist. 546. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 110-113] 


franchise.74_ But the owner of a perpetual franchise 
was not estopped from denying that he had surren- 
dered such franchise by accepting a subsequent grant 
for a limited period.’ 

[§ 111] 5. Withdrawal or Revocation.72 Where 
the right is reserved by the state, a franchise may 
be withdrawn.’* A franchise cannot be arbitrarily 
revoked unless that power is reserved.7> Where 
the power to revoke is claimed, its reservation must 
be clear and explicit.7® However, in the absence of 
express reservation failure to exercise a franchise 
for an unreasonable length of time has been held 
sufficient warrant for the withdrawal of the fran- 
chise.”7 It has been said that a franchise may be 
resumed by the state in judicial proceedings to en- 
force a forfeiture of it.78. A right granted without 
a consideration and the result of a mere legislative 
enactment does not amount to a contract on the 
part of the state and may be withdrawn or re- 
pealed.?® The revocation may be either direct ®° or 
by necessary implication,§! as by the passage of an 
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Procedure. The privileges conferred may be 
withdrawn by such methods of procedure as are 
consistent with established legal principles.82 Some 
statutes authorizing the revocation of franchises 
prescribe formalities which must be complied with 
in order to procure such revocation,®* such as the 
giving of a notice.8® Under such a statute it has 
been held that a franchise cannot be revoked or 
taken without due process of law.%¢ 

Existence of cause for withdrawal a matter of 
law. Whether there has been such a misuse or non- 
exercise of the franchise as to warrant its with- 
drawal is a matter for judicial consideration.s* 

[§ 112] E. Forfeiture *S—1. In General. A 
franchise may be lost by forfeiture.8? In the ab- 
sence of an enabling statute the courts have power 
to declare the forfeiture of franchises.°° 

[§ 113] 2 Grounds of Forfeiture °'—a. In 
General. A franchise may be forfeited by nonuser 
or failure to exercise it,®2 by misuser or failure to 
render adequate service in the exercise of the 


act necessarily inconsistent with the right or priv- 


ilege possessed.82 


71. West Philadelphia Pass. R. 
Co. v. Philadelphia, etc., Turnp. Road 
Co., 186 Pa. 459, 40 A 787. : 

[a] MQlustration—Where a turn- 
pike company acquired the franchises 
of a railroad operating a line on its 
roadway, and thereafter by a statu- 
tory authority released to a city all 
its rights and franchises in a certain 
portion of the turnpike, which the 
city improved and over which a fran- 
chise to construct a street railroad 
was granted to another corporation, 
under the terms of which the street 
railroad expended a large sum of 
money in paving the roadway, and 
the turnpike company thereafter at- 
tempted to reassert its right to exer- 
cise the franchise of the railroad 
company in the street, it was held 
that it was estopped from so doing. 
West Philadelphia Pass. R. Co. v. 
Philadelphia, ete., Turnp. Road Co., 
186 Pa. 459, 40 A 787. 

72. Golconda v. Field, 108 Ill. 419. 
See also Corporations §§ 38687— 
3740. 

74. Atlantic, etc., R. Co. Vv. 
Georgia, 98 U. S. 359, 25 Li ed. 185 
{dist Central R., etc., Co. v. State, 
OO SUMS G6by tase weds OT ot (rev, 
54 Ga. 401)]; Wilmington City R. 
Co. v. Wilmington, etc, R. Co. 8 
Del. Ch. 468, 46 A 12; Macon, etce., 
RCo, :.v.\ Gibson, 85 Ga. 1, 11> SEH 
442, 21 AmSR 135. See State Vv. 
Towa Tel. Co., 175 Iowa 607, 154 
NW 678, AnnCasi917E 539 (where 
question was not passed on because 
revocation had not been attempted). 

75. New York v. Bryan, 196 N. Y. 
158, 89 NE 467; Southampton v. Jes- 
sup. 162 N. Y. 122, 56 NE 538; New 
York v. Starin, 106 N. Ye L 12 NE 
631, 27 NYWklyDig 124 (dictum). 

76. Owensboro v. Cumberland Tel., 
etc., Co., 230 U. S. 58, 33 SCt 988, 57 
L. ed. 1389. ; 4 

77. New York BHlectric Lines Co. 
v. Empire City Subway Co., 235 U. S. 
MGT Soe SC 2, Poo uae ed. a 184; New 
York Electric Lines Co. v. Gaynor, 
FUSING Ys. 41, Ls NIB 519. 

[a] Reason for rule,—“The fran- 
chise is given in order that it may 
be exercised for the public benefit, 
the failure to exercise it as contem- 
plated is ground for revocation or 
withdrawal.” New York Hlectric 
Lines Co. v. Empire City Subway Co., 
SOR MENS O ody son SCt W2,200" 1a. 
ed. 184. To same effect In re New 
York Electric Lines Co., 201 N. Y. 
321, 24 NE 1056. _ 

[b] Discussion of rule.—‘‘In the 
cases where the right of revocation 
in the absence of express condition 
has been denied, it will be found that 
there has been performance at least 
to some substantial extent or that 


franchise,* or 


the grantee is duly proceeding to per- 
form.” New York Electric Lines Co. 
v. Empire City Subway Co., 235 U. S. 
179, 194, 85 SCt 72, 59 L. ed. 184. 
wie franchise vests see ‘supra 


Sy 

78. Terrett v. Taylor, 9 Cranch 
GUATS SP 43t 3 i, eat 36505 

79. Pennsylvania R. Co. v. Bowers, 
124 Pa. 183, 16 A 836, 2 LRA 621. 

[a] Tllustration.—After a corpo- 
ration had completed its road a limi- 
tation on its liability for negligence 
was granted by statute. The courts 
held that there was no consideration 
for this special privilege and it was 
not binding on the state, and a later 
act or constitutional provision tak- 
ing away such act was | upheld. 
Pennsylvania R. Co. v. Bowers, 124 
Pa. 183, 16 A 836, 2 LRA 621. 

80. Wilmington City R. Co. v. 
Wilmington, ete., R. Co., 8 Del. Ch. 
468, 46 A 12. 

81. Wilmington City R. Co. v. 
Wilmington, ete, R. Co., 8 Del. Ch. 
468, 46 A 12. 

82. Wilmington City R. Co. v. 
Wilmington, ete., R. Co., 8 Del. Ch. 
468, 46 A 12. 

83. New York Electric Lines Co. 
v. Empire City Subway Co., 235 U.S. 
ZOU SSS ISO wi2on 5 Ol dun (eda S4 neisee 
also Corporations §§ 3752-3800. 

[a] Procedure a local question.— 
“Whether in such cases, where there 
has been a municipal permission for 
use of streets, the State shall pro- 
ceed directly by quo warranto, or 
whether it shall authorize the mu- 
nicipality to passa resolution or ordi- 
nance of repeal or revocation leaving 
the propriety of its course to be de- 
termined in an appropriate legal pro- 
ceeding in which the default of the 
grantee may be adjudicated, is a 
question of state law.’ New- York 
Blectric Lines Co. v. Empire City 
Subway Co., 285 U.<S. 179, 195, 35 
Sct 72, 59 L. ed. 184. 

84. See statutory provisions; and 
Combs v. Sewell, 59 SW 526, 22 KyL 
1026. 

85. See statutory provisions; and 
Combs v. Sewell, 59 SW 526, 22 KyL 
1026. 

86. Willis v. Calhoun, 145 Ky. 95, 
140 SW 199. her: 

87. New York Electric Lines Co. 
v. Empire City Subway Co., 235 U.S. 
179, 35 SCt 72, 59 L. ed. 184. 


88. Forfeiture proceedings see 
infra §§ 119-125; and Corporations 
§§ 3752-3800. 

g9. Terrett v. Taylor, 9 Cranch 


(U. S.) 48, 3 L. ed. 650; and cases 
infra this section. 
Cross refererences: 
Constitutionality of forfeiture see 
Constitutional Law § 267, 


by abandonment of the fran- 


Forfeiture of: 

Bridge franchise see Bridges § 43. 

Primary franchise see Corporations 
§§ 3670-3921. 

Turnpike and toll road franchise 
see Turnpikes and Toll Roads 
[38 Cye 288]. 

90. State v. Portage City Water 
Co., 107 Wis. 441, 88 NW 697 (it 
cannot be seriously doubted but that 
at the common law an action to for- 
feit a franchise would lie regardless 
of statute). 

91. See also Corporations §§ 3687— 


3740 
92 U. S.— New York Electric 
Lines Co. vy. Empire City Subway 


Con285, WIS alto, 2 Sh S Cte, 59a les 
ed. 184; New Jersey v. Wright, 117. 
U. S. 648, 6 SCt 907, 29.1. ed. 1021; 
Merrett Vale lay lor oy Cranchys43.0m3 
L. ed. 650 (dictum). 
Hawaii.—Bates v. 
"Hawaii 522. 
Mo.—State v. St. Louis Light, etc., 
Co., 246 Mo. 618, 152 SW 67; State 
v. Hast Fifth St. R. Co., 140 Mo. 539, 
41 SW 955, 62 AmSR 742, 38 LRA 


Prendergast, 1 


218. 

N. Y.—New York vy. .Bryan, 196 
N. Y. 158, 89 NE 467; Peo. v. Broad- 
Way. Ra Commi b26) OIN-s We 2295s p26) SINIES 


961; New York v. Starin, 106 N. Y. 
1, 12 NE 631, 27 NYWklyDig 124 
(dictum); Peo. v. Bleecker St., etc., 
Re Conn 6) MiIiseny baw 245 INS oa Sic 
faff 140 App. Div. 611, 125 NYS 1045 
(aff 201 N. Y. 594 mem, 95 NE 1136 
mem)]. Seé New York Hlectric Lines 
Co. v. Gaynor, 218 N. Y. 417, 113 NE 
519 [aff 167 App. Div. 314, 153 NYS 
244] (where the consent of local au- 
thorities was withdrawn because of 
long continuing nonuser and such 
nonuser was held available as a de- 
fense in an action brought against 
such local authorities to require them 
to permit the exercise of the fran- 


chise). 
See also Corporations §§ 3704— 
3710. 
Abandonment of franchise see 


supra § 110. “ 

Prompt exercise as a condition of 
grant see supra § 64. 

93. —U. S.—Terrett v. Taylor, 9 
Cranch 48, 3 L. ed. 650 (dictum). 

Mo.—State v. East Fifth St. R. Co., 
140 Mo. 539, 41 SW 955, 62 AmSR) 
742, 38 LRA 218. 

N. J.—Bergen Turnp. Co. v. North 
Bergen Tp., (Sup.) 111 A 686. 

N. Y.—Moore v. Brooklyn City R. 
Co., 108 N. Y. 98, 15 NE 191; Knicker- 
bocker Trust Co. v. Tarrytown, etc., 
R, Co, %1389 App... Dive 305,21237 NYS 
954. See Thompson vy. Peo., 23 Wend. 
5387 (where it was held that grounds 
for forfeiture did not exist). 


Tex.—Palestine Water, etc. Co. v. 
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chise.°* Forfeiture for failure to exercise the 
franchise within a specified time is sometimes pro- 
vided for by statute.®® 

A pretense of exercising a franchise which is 
merely a sham will constitute such a nonuser of the 
franchise as to constitute a ground for forfeiture.®® 

Vague intention to exercise. The intention pos- 
sibly to exercise the franchise in some uncertain 
future day is not sufficient to prevent a forfeiture.” 

A reasonable delay in the commencement of the 
actual operation of the public improvement to be 
operated under a franchise necessitated by prenara- 
tion required to be made before the actual operations 
can be commenced will not be a nonuser of a fran- 
chise such as will authorize a forfeiture thereof.%$ 

Immaterial or unintentional defaults. Misfeas- 
ance or nonfeasance in order to constitute grounds 
for forfeiture must be willful in character.®® There 
must be a manifest disregard of duties in important 
particulars.t The failure to comply with trivial mat- 
ters 2 or to perform minor duties * will not be ground 
of forfeiture, where the object of the grant is not 
perverted.* Faults which are not serious and which 
have not been persisted in for a considerable period 
of time will not be sufficient grounds for the for- 
feiture of the franchise,® as delay for a limited 
period in the payment of money.® 

[§ 114] b. Effect of Statutory Provisions.’ 
Where the legislature has prescribed the conditions 
upon which a franchise shall be forfeited those 
conditions supersede the common law and they will 
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constitute a ground of forfeiture.8 But where the 
law is silent as to what shall create a forfeiture the 
common-law doctrine is in full force.® 

Where a penalty is provided for a particular 
default, it is presumed that the legislature intended 
it as the whole penalty.t° But such a penalty will 
not save the franchise from forfeiture for nonuser 
or misuser in other respects.1+ 

[§ 115] 3. Policy of Courts Regarding For- 
feiture. Forfeitures are not favored by the courts.” 
The courts always proceed with great caution in 
declaring the forfeiture of a franchise,!* and re- 
quire the prosecutor seeking the forfeiture to bring 
the action clearly within the rules of the law en- 
titling him to enforce so severe a penalty.1* While 
the language of the grant.is to be construed strictly 
in favor of the public and against the grantee,!® the © 
conduct under the grant which is claimed to consti- 
tute a forfeiture of a franchise is to have a liberal 
construction like any conduct tending to penal con- 
sequences.1® A forfeiture will be avoided if pos- 
sible.17 

[§ 116] 4. Waiver. It has been held that de- 
faults which are ground for forfeiture of a fran- 
chise may be waived.!8 Strangers cannot take ad- 
vantage of a cause for forfeiture of .a franchise 
which has been waived by the state.1® A failure 
to take positive action with regard to a continued 
nonuser of a franchise will not constitute a waiver 
to insist upon a forfeiture.2° The right of the 
state. to forfeit a franchise cannot be waived by 


Palestine, 91 Tex. 540, 44 SW 814, 40 
LRA 203. 

See also Corporations §§ 3711-3714. 

94. Peo. v. Albany, ete., R. Co., 24 
N. Y: 261, 82 AmD 295. 

Abandonment or surrender of fran- 
chises see Supra § 110. 

95. See statutory provisions; and 
Peo. v. Albany, etc:, R. Co., 24 N. Y. 
261, 82-AmD 295. 

96. Peo. v. Sutter St. R. Co., 117 
Cal. 604, 49 P 736. at 

{a] Tlustration.—Where a fran- 
chise was granted for the operation 
of a street railway company which 
ran through a thickly populated sec- 
tion, but only one car was overated 
each day and this was not for the 
convenience of possible passengers, 
this constituted such a nonuser as to 
warrant a forfeiture of the franchise, 
it appearing that the franchise was 
held merely to prevent the construc- 
tion of a railway line by some other 
concern and to force the people to 
use another line. Peo. v. Sutter St. 
R. Co., 117 Cal. 604, 49 P 736. 

97. State v. St. Louis Light, etc., 
Co., 246 Mo. 618, 152 SW 67. 

98. Young v. Webster City, etc., 
R. Co., 75 Iowa 140, 39 NW 234 (ex- 
penditure of money ‘and efforts which 
were continuous and persistent to ob- 
tain capital to build a road consti- 
tuted an exercise of a franchise). 

Prompt exercise an inherent condi- 
tion of grant of franchises See supra 

64 


99. State v. Twin Village Water 
Co., 98 Me. 214, 56 A 763; State_v. 
Pawtuxet Turnp. Corp., 8 R. I. 182, 
188. See Fredonia v. Fredonia Nat- 
ural Gas Light Co., 87 Misc. 592, 149 
NYS 964 (where a franchise to lay 
gas pipes contained no condition ex- 
press or implied to supply gas at a 
loss, and failure to manufacture gas 
was held not a failure to exercise 
the franchise). 

“Tt is not every failure to perform 
a duty imposed that will work a 
forfeiture. It must be something 
more than accidental negligence, 
something more than excess of 
power, something more than mere 
mistake in the mode of exercising an 


acknowledged power, and, though a 
single act of willful nonfeasance may 
be ground of forfeiture, a specific 
act of nonfeasance, not committed 
willfully, and not producing or tend- 
ing to produce mischievous conse- 
quences to anyone, and not being 
contrary to particular requisitions of 
the charter, will not be.” State v. 
Pawtuxet Turnp. Corp., supra. 

[a] Illustration.—The failure of a 
turnpike company to keep an account 
of its tolls as required by law, when 
such omission was due to the un- 
faithfulness of one of its employees, 
which ceased upon discovery by the 
company, was not ground for for- 
feiture of its franchise. But when 
the company disposed of a portion of 
its road without authority and neg- 
lected to maintain the road as re- 
quired by its franchise this was a 
ground for forfeiture. State v. Paw- 
tuxet Turnp. Corp., 8 R. I. 182. 

1. Wakefield v. Theresa, 125 App. 
Div. 38, 109 NYS 414. 

2. State v. Sunset Tel., etc., Co., 86 
Wash. 309,150 P 427, LRA1917F 1178. 

3 Thompson v. Peo., 23 Wend. 
ONE YY.) 587. 

4 Thompson v. Peo, 23 Wend. 
GES Yabo 

5. Olathe v. Missouri, etc., R. Co., 
US Mian: WIS 96 ws Al: 

{a]- MNlustration.—A franchise to 
operate a car line which was granted 
in 1907, the courts refused to declare 
a forfeiture early in 1908 on the 
ground that the tracks were not 
laid on a street grade, that the holder 
refused to grade a part of the street 
he had undertaken to grade, that it 
did not operate itS cars on the pro- 
posed schedule, that its equipment 
was not adequate, that it operates 
its cars at a dangerous rate of speed 
and refused to pay a sum of money 
promised to be paid for widening the 
street and about which amount there 
was a controversy. Olathe v. Mis- 
souri, etc. R. ‘Co., 78 Kan, 1938, 96 
P 42. 

6. Olathe v. Missouri, ete., R. Co., 
USw aan L939 6 R428 

7. See also Corporations §§ 3670—- 
3921. 


8. State v. Real Est. Bank, 5 Ark. 
595, 41 AmD 109. 

9. State v. Real Est. Bank, 5 Ark. 
595, 41 AmD 109. 

10. State v. Real Est. Bank, 5 Ark. 
595, 41 AmD 109 [cit dis. op. Senator 
Edwards in Thompson vy. Peo., 23 
Wend. (N. Y.) nae 562]. See also 
Corporations § 368 

11. State v. Real ‘Est. ae 5 Ark. 
595, 41 AmD 109 [cit dis. op. Senator 
Edwards in Thompson v. Peo., 23 
Wend. O(N. Y.) 537]. 

12. State v. Iowa Tel. Co. 175 

Iowa 607, 154 NW 678, AnnCas1917E 
539; Stedman v. Berlin, 97 Wis. 505, 
73 NW 57. 
; “The remedy is granted for the in- 
jury to the public ... it will not be 
granted as of course, but only when 
the public interest demands it.” 
Stedman v. Berlin, 97 Wis. 505, 509, 
73 NW 57. 

13. State v. Minnesota Thresher 
Mfg. Co., 40 Minn. 213, 41 NW 1020, 


14. State v. Minnesota Thresher 
Mfg. Co., 40 Minn, 213, 41 NW 1020, 


15. See supra § 70. 

16. Thompson y. Peo., 23 Wend. 
(N. Y.) 537. See also Peo. v. Broad- 
way R. Co., 126 N. Y. 29, 37, 26 NE 
961 (where rule was held not ap- 
plicable). 

“The conduct ... which is claimed 
to constitute the forfeiture of cor- 
porate rights and franchises, is to 
have a charitable and liberal con- 
struction, like any conduct pending 
to penal consequences. In consider- 
ing such conduct courts will lean 
against forfeitures.” Peo. v. Broad- 
way R. Co., supra. 

17. State v, Sunset Tel., etc., Co., 86 
Wash. 309, 150’ P 427, LRA1917F 1178. 

18. Dern v. Salt Lake City wR Co. 
19 Utah 46, 56 P 556; Commercial 
Electric Light, etc., Co. v. Tacoma, 
17 Wash. 661, 50 P 592. See also 
Corporations §§ 3741-3751. 

19. Joliet Gas Light Co. v. Suther- 
land, 68 ill. A. 230; Dern v. Salt 
Take City Any Co. 19 Utah 4656.2 

20. Washington, ete, Turnp. Co. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


=o 


§§ 116-121] 


the acts of local officials.22 

[§ 117] 5. Necessity for Adjudication. In the 
absence of provision for a self- -operating forfeiture,?? 
a franchise must be considered in existence until 
a forfeiture has been declared in a proper proceed- 
ing. 

Self-operating forfeitures. Where the grant of a 
franchise contains a provision which is self-operat- 
ing the right. to exercise such franchise will cease 
upon the taking effect of such provision,2?* without 
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any legal proceeding instituted for the purpose of 
declaring a forfeiture.?° Conditions subsequent are 
not self-forfeiting but are grounds only for a dece- 
laration of forfeiture.?® 

Ouster before forfeiture. Where a forfeiture is 
authorized by statute, until a forfeiture as therein 
provided has actually taken place, the courts will 
not permit the holder of such franchises to be 
ousted from the exercise thereof.27 


IX. ACTIONS AND PROCEEDINGS INVOLVING FRANCHISES 


[§ 118] A. Jurisdiction. The jurisdiction gen- 
erally of actions or proceedings concerning or in- 
volving franchises are controlled by rules elsewhere 
treated.2® Under some statutes the question of title 
of a franchise can only be tried by certain courts 
upon which jurisdiction is conferred.2° 

[§ 119] B. Attack on Franchise or Exercise 
Thereof °°—1. By Grantor. As a general rule 
only the state as grantor can assail the validity *4 
or right to exercise a franchise.22 The right to 
forfeit a franchise is vested in the state,?* especially 
where the provisions authorizing a forfeiture are 
inserted in the grant for the benefit of the public.** 
The fact that a franchise is held by a foreign cor- 
poration or a citizen of another state will not limit 
the right of the state to bring proceedings for the 
forfeiture of a franchise derived from the state.®° 


361, 


80 NE 1101; 


But it seems that the state may not be permitted 
to take advantage of provisions in a grant of a 
franchise made for the especial benefit of private 
persons.°°® 

[§ 120] 2. By Persons Other than Grantor—a. 
In. General; Collateral Attack. The right being 
vested only in the state as grantor,?’ persons other 
than the state cannot, as a rule, assail the validity 
of a franchise or the right to exercise a franchise,?% 
especially in a collateral action or proceeding.?® Thus 
in an action between private parties the grant of a 
franchise by the proper authorities will not be in- 
terfered with unless private property rights are in- 
vaded.*° 

[§ 121] b. Persons Having Special Interest.+1 
Where private persons have a peculiar interest in 
the matter, distinct from that of citizens generally, 


New York Cent., 


-v. Hast Fifth St. 


v. State, 19 Md. 239; State v. Hast 
Fifth St. R. Co., 140 Mo..539, 41 SW 
955, 62 AmSR 742, 38 LRA 218; State 
v. St. Louis Light, etc., Co., 246 Mo. 
618, 152 SW 67. 

21. -State v. St. Louis’ Light, etc., 
Co., 246 Mo. 618, 152°>SW 67; State 
RCo. 140, iMo. 


539, 41 SW 955, 62 AmSR 742, 38 
LRA 218. See Peo. v. Sutter St. R. 
Gon 11 7e Cals 6045 49, P9735 {Gndicat- 


ing that a city which cannot enforce 
a forfeiture cannot waive it). 

22. See infra text and note 24. 

23. Terrett v. Taylor, 9. Cranch 
CURSH743, 882s ed. (6505, Hagerla-v- 
Mississippi River Power Co., 202 Fed. 
776; Dorr v. Levee Comrs., (Miss.) 
28 S 938. See also Corporations 
$§ 3682-3685. 

Who may enforce forfeitures see 
infra §§ 119-124. 

24. Oakland R. Co. v. Oakland, 
retesnek, \Cone4o."Calt 1365;513--AmR 
181; Wilmington City R. Co. v. Wil- 
mington, ete., R. Co., 8 Del. Ch. 468, 


46 A 12; Vroom v. Tilly, 184 4N. We 
LG Speed: NE 24, 

25. Oakland R. Co. v. Oakland, 
ete RCo. 45 Cal. $365, 13, .AmR 
181. ‘ 

26. Hagerla v. Mississippi River 
Power Co., 202 Fed. 776. 

27. State v. Iowa Tel. Co., 175 
Towa 607, 154 NW 678, AnnCas1917E 
boos 

28. See Courts 15 C. J. p 693; Fed- 


eral Courts 25 C. J. p 679. See also 
‘Corporations ASG Jeep) La eA. Cy al. 
p 1 passim; and cross references 
supra p 1007. 

29. See statutory provisions; and 
‘General Ests. Co. v. Beaver, [1912] 
2 K. B. 398. See also Appeal and 
Error § 178; Corporations §§ 3679-— 


3681. 

30. Sce also Corporations §§ 3670— 
e921. 

81, Linden Land Co. v. Milwaukee 
Blectric R., etc., Co., 107 Wis. 493, 
83 NW 851; Stedman vy. Berlin, 97 
Wis. 505, 73 NW 57; Ashland _ v. 


Wheeler, 88 Wis. 607, 60 NW 818. 
Quo warranto see infra § 125. 


Scire facias see infra § 125. 
32. Leonard v. Baylen St. Wharf 


Co., 59 Fla. 547, 52 S 718, 31 LRANS 


636; New York v. Bryan, 196 N. Y. 
158, 89 NE 467; In re Long Acre 
Blectric Light, etc., ConessiaNa We 


ete., R. Co. v. New York, 142 App. 
Div. 578, 127 NYS 513 [aff 202’ N. Y. 
212, 95 NE 638]; 
14 N. Y. 506, 67 AmD 186;~Hackett 
Venwailsonye 2a) Ore 125, Oumbeepon. 

[a] Reasons for rule.—(1) “The 
relief to be granted in this action 
must proceed upon the ground that 
the act imputed to the defendants is 
either a public nuisance, or the 
usurpation of a franchise detrimen- 
tal to all the people of the state. 
It may not affect every citizen 
equally, but in judgment of law as- 
suming that no special injury is 
shown, they have an equal right to 
complain. Now, it cannot be main- 
tained for a moment that an action 
will be by an individual citizen for 
such an offence. Such a rule would 
confound all distinctions between 
public and private rights and reme- 
dies, and would introduce inextrica- 
ble-confusion.” ‘Davis v. New York, 
14 N. Y. 506, 528, 67 AmD 186. (2) 
“So long as the franchise is properly 
used in the public interest, and no 
private rights are invaded, the use 
of the franchise by particular indi- 
viduals or corporations is of con- 
cern only to proper governmental 
authority.’’ Leonard v. Baylen St. 
Wharf Co., 59 Fla. 547, 551, 52 S 718, 
31 LRANS 636. 

Who may take advantage of ter- 
mination of franchise see supra § 110. 

33. State v. Moore, 19 Ala. 514; 
Willis v. Calhoun, 145 Ky. 95, 140 
SW 199; Fredonia v. Fredonia Nat- 
ural Gas Light Co., 87 Misc. 592, 
149 NYS 964; New York v. Montague, 
68 Mise. 176, 124 NYS 959 [rev on 
other grounds 145 App. Div. 172, 129 
NYS 1084]; Stedman v. Berlin, 97 
Wis. 505, 73 NW 57. 

34. Joliet Gas Light Co. 
therland, 68 Ill. A. 230. 

35. State v. Portage City Water 
ConmelLoimwiss= 441-5 83), NWin 69TeCa 
foreign corporation holding a legis- 
lative grant to do some particular 
thing in the state is subject to the 
sovereign power of the state in re- 
gard to such grant, the same as if a 
domestic corporation). 

36. Peo. v. Consolidated Gas Co., 
130 App. Div. 626, 115 NYS 393 (un- 
der a statute authorizing the attor- 
ney-general to maintain an action on 


v. Su- 


Davis v. New York, 


his own information against a person 
who unlawfully holds or exercises a 
franchise, it was held that he was 
not authorized to maintain an action 
to enjoin the exercise of rights ob- 
tained under consents from the local 


authorities in the nature of a con- 
sent of a property owner). But com- 
pare supra § 48 (where the rule 


would seem to be otherwise where 
under the constitution the effect of 
consent of the local authorities oper- 
ates as a’grant of a franchise, and 
such consent is a condition precedent 
thereto). 

87. See supra § 119. 

38. See infra this section. 

“The grant is not liable to be at- 
tacked by a private’ person, or in a 
collateral proceeding, for mere error 
in the exercise of the authority to 
make the grant.” Truckee, etc., 
aaa Road Co. v. Campbell, 44 Cal. 

By local authorities see infra § 122. 

39. U. S—New Jersey v. Wright, 
EES LO 48cm Gus SO cmd Ole ete ie ale Oe 
1021 (dictum); Africa v. Knoxville, 
70 Fed. 729° [rev on other grounds 
iT Bed. (501723 CCA 252]. 

Cal.—Truckee, ete., Turnp. 
Co. v. Campbell, 44 Cal. 89. 

Ky.—Willis v. Calhoun, 145 Ky. 95, 
140 SW 199. 

Or.—Hackctt v. Wilson, 12 Or. 25, 
6 P 652. 

Porto Rico.—Arpin v. Valdes, 1 
Porto Rico Fed. 394. 

Wis.—Linden Land Co. v. Milwau- 
kee Electric R., etc., Co. 107 Wis. 
493, 83 NW 851; Stedman vy. Berlin, 
97 Wis. 505, 73 NW _ 57; Ashland v. 
Wheeler, 88 Wis. 607, 60 NW 818. 

“If the franchise were one which 
affected adversely the rights of 
other individuals, they might not be 
able to question its validity in a col- 
lateral proceeding.” New Jersey v. 
Wright, 117 U. S. 648, 656, 6 SCt 907, 
29 reeds L021. 

Quo warranto at the instance of 
private parties see Quo Warranto [32 
Cye 1442]. 

40. Arpin v. Valdes, 1 Porto Rico 
Fed. 394. 

Right to relief by parties for whom 


Road 


special provision is made see infra 
§ 121. 

41. See also Corporations §§ 3670— 
892t. 
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the courts have permitted them to maintain actions 
to determine the right to exercise a franchise.‘? If 
the legislature makes provision for the protection of 
a particular party, that party can invoke the assist- 
ance of the court to obtain that protection which is 
specially provided for his benefit.*® 

In some eases the courts 
have granted relief by injunction to parties other 
than the state,‘# either to prevent the exercise of 
a franchise,*° or to enforce a right under a fran- 
It is sometimes provided by statute that, 
where it is claimed that private rights are invaded 
by corporations claiming to act pursuant to a right 
or franchise, the courts must ascertain if such right 
or franchise has been conferred and, if not, restrain 
such acts by injunction at the suit of the private 
In such eases it must be shown that the 
party seeking relief will sustain a special injury 
distinet from that of the public at large,*® and that 
some legal right of the party seeking relief is vio- 
Where a franchise has been granted by 
the proper authorities, the exercise thereof cannot 


Relief by injunction. 


chise.*® 


parties.*7 


lated.*® 


42. Cal—Oakland R. Co. v. Oak- 
jena, etc., R. Co., 45 Cal. 365, 13 AmR 
Sa 

Colo.—Denver, etc., R. Co. v. Den- 
ver City R. Co., 2 Colo. 673. 

Conn.—Norwich Gas Light Co. v. 
Norwich City Gas Co., 25 Conn. 19. 

Del.— Wilmington City R. Co. v. 
Wilmington, etc., R, Co., 8 Del. Ch. 
468, 46 A 12. 

Ind.—Indianapolis Cable St. R. Co. 
Vij Citizens’ St. R.iGo,,. 127, Ind. 369; 
24 NE 1054, 26 NE 893, 8 LRA 589. 

N. J.—Somerville Water Co. v. 
Somerville, 78 N. J. Eq. 199, 78 A 
793; Landis Tp. v. Millville Gas 
might? 'Co.~ (2) IN.) 3.4 Ha. 847,165: A 
716. 

N. Y.—New York Cement Co, v. 
Consolidated Rosendale Cement Co., 
ASN WN LO tO! INE 450, ‘ 

Oh.—Cirecleville Light, ete., Co. v. 
Buckeye Gas Co., 24 Oh. Cir. Ct. 
684. 

Pa.—Bly v. White Deer Mountain 
Water Co. 197 Pa. 80, 26 A 929. 

“W. Va.—Wheeling v. Chesapeake, 
ete., Tel. Co., 82 W. Va. 208, 95 SH 
653. 

Eng.—Devonport v. Plymouth, etc., 
Tramways Co., 52 L. T. Rep. N. S. 
161. 

Can.—Montreal Park, etc. R. Co. 
v. Chateauguay, etc., R. Co., 35 Can. 
Sense. 

[a]. Taxpayers are sometimes per- 
mitted to raise the question. Cir- 
ecleville Light,» etc., Co. v. Buckeye 
Gas Co.,,.24 Oh. Cir. Ct. 684 (under 
statutory provisions), 

43. Devonport v. Plymouth, etce., 
Tramways Co., 52 L. T. Rep. 

161. 


Right of public authorities to take 
advantage of provisions for benefit 
of special persons see infra § 122 

44. See cases infra this section. 

45. Colo.—Denver, ete, R. Co. v. 
Denver City R. Co., 2 Colo. 673. 

Conn.—Norwich Gas Light Co. v. 
Norwich City Gas Co., 25 Conn. 19. 

Del.—Wilmington City R. Co. v. 
Wilmington, ete, R. Co., 8 Del. Ch. 
468, 46 A 12. 

Ind.—Indianapolis Cable St. R. Co. 
v.. Citizens’ St. R. Co., 127 Ind. 369, 
24 NE 1054, 26 NE 893, 8 LRA 589. 

N. J.—Landis Tp. v. Millville Gas 
TASH PECO:, LIL ON,, J. 1a 45 Gb (As 
716. 

Pa.—Bly v. White Deer Mountain 
Water Co., 197 Pa. 80, 26 A 929. 

W. Va.—Wheeling vy. Chesapeake, 
etc., Tel. Co., 82 W. Va. 208, 95 SE 
653. 

Eng.—Devonport v. Plymouth, etc., 
iapeeways Coseb2.s TS RepsaNieS. 
16 

{a] Thus the courts have permit- 


FRANCHISES 


erty.°° 


authorities.®2 


tained.®3 
[§ 123] 


ted the holder of a franchise to 
maintain an action to prevent such 
an exercise of another franchise as 
would interfere with the exercise of 
the franchise granted to him. Den- 
ver, etc., Co. v. Denver City R. 


|Co., 2 Colo. 673; Norwich Gas Light 


Co. v. Norwich City Gas_Co., 25 
Conn. 19; Wilmington City R. Co. v. 
Wilmington, ete. R. Co., 8 Del. Ch. 
468, 46 A 12; Indianapolis Cable St. 
Ravi Cosi yen Citizens’ Stay Re Com 27 
Ind. 369, 24 NE 1054, 26 NE 893, 
8 LRA 539. 

[b] Rights not acquired.—‘Juris- 
diction by injunction... to restrain 

: the exercise of rights in the 
streets not - acquired or con- 
ferred, is beyond [legal] question.” 
Wheeling v. Chespeake, ete., Tel. Co., 
82 W.Va. 208, 215, 95 SE 6538. 

Injunction to prevent taking of 
private lands for public uses see In- 
junctions [22 Cyc 835]. 

46. New York Cement Co. v. Con- 
solidated Rosendale Cement Co., 178 
N. Y. 167, 70 NE 451 (where right to 
use of canal at lawful rates was held 
properly enforceable by injunction). 

47. See statutory provisions; and 
Bly v. White Deer Mountain Water 
Co., 197 Pa. 80, 26 A 929. 

48. Davis v. New York, 14 N. Y. 
506, 67 AmD 186. See Injunctions 
[22 Cye 760]. But compare Ninth 
Ave. R. Co. v. New York El. R. Co., 
7 Daly 174, 3 AbbNCas 347 (where 
relief was denied). 

49. Circleville Light, ete., Co. v. 
Buckeye Gas Co., 24 Oh. Cir. Ct. 
684. See Oakland R. Co. v. Oakland, 


etc.,, R. GCo., 45 Cal. 365, 13 AmR 
L384is\ Montreal “vRark, ete ip. +Cor 
v. Chateauguay, etc., R. Co., | 35 


Can. S.C; 48 (Gin both of which 
franchise conferred on plaintiff had 
expired); Somerville Water Co. v. 
Somerville, 78 N. J. Eq. 199, 78 A 793 
(where injunction to prevent public 
authorities from hindering company 
in exercising its franchise was re- 
fused, pending determination of the 
rights of the parties). 

50. Watson v. Fairmont, ete., R. 
Co., 49 W. Va. 628, 39 SH 193. 

Quo warranto at the instance of 
private persons see Quo Warranto 
[32.Cye 1442]. 

51. Africa v. Knoxville, 70 Fed. 
729 [rev on other grounds, 77 Fed. 
501, 23 CCA 252]; Fredonia v. Fre- 
donia Natural Gas Light Co., 87. Misc. 
592, 149 NYS 964; Matter of Seaboard 
Tel., etc., Co., 68 App. Div. 223, 74 
NYS 15; New York v. Montague, 
68 Misc, 176, 124 NYS 959 [rev on 
other grounds 145 App. Div. 172, 129 
NYS 1084]. 

Quo warranto on relation of pri- 


d. Federal Receivers or Officers. 
been held that a federal court will take jurisdiction 
of a suit by receivers in bankruptcy to prevent the 
exercise of a franchise in such a manner as to 
interfere with their use of property held by them 
as such receivers,°* but will not uphold one of its 
officers in exercising a franchise right to whieh no 
legal right exists.®® 


[§§ 121-123 


be enjoined by an individual upon the ground that 
it is a nuisance and specially injurious to his prop- 


[§ 122] c¢. Local Authorities. Although the gen- 
eral rule is that a forfeiture of a franchise cannot 
be enforced by the local authorities,>+ where a proper 
case has been presented, the courts have frequently 
granted some relief in actions brought by the local 
~ Where the legislature has expressly 
made the consent of the local authorities a con- 
dition precedent to the exercise of a franchise. such 
local authorities may by injunction prevent the exer- 
cise of such franchise until such consent is ob- 


It has 


vate persons see Quo Warranto [32 
Cye 1442] 

52. U. S.—Detroit United R. Co. 
v. Detroit, 229 -U...S%, 39, 33, SCt 697, 
57 L. ed. 1056.. See also Knoxville 
v. Africa, 77 Fed. 501, 23 CCA 252 
[rev 70 Fed. 729]. 

Ky.—Princeton v. Princeton Elec- 
tric) ight... jiete;.Col, B66 ky O7 305 
179 SW 1074. 

N. J.—Franklin v. Nutley Water 
Co: Bes Ne S22 Hg. 601,132) A: 38. 

N. Y.—In re Long Acre Electric 
Light, ete. 2 Co.s AS8eN yas 6hy eo 
NE 1101. See also New York v. 
Montague, 145 App. Div. 72, 129 NYS 
aK [rev 68 Mise. 176, 124 NYS 

Oh.—Circleville Light, ete., Co. v. 
EO CEeyS Gas Co., 24.Oh., Cir. Ct. 

[a] Suit by municipality.—“The 
right to grant the use of the Streets. 
was in the City. It had exercised 
it, had fixed by agreement with the 
Railway the definite period at which 
such rights should end. At their ex- 
piration the rights thus definitely 
sranted terminated by force of the 
terms of the instrument of grant. 
... We are of the opinion that where 
a street railroad is authorized to 
operate in the streets of a city for 
a definite and fixed time, and has 
enjoyed in full term granted, it may, 
upon failure to renew the grant, be 
required, within a reasonable time, 
to remove its tracks and other prop- 
erty from the. streets.” Detroit 
United R. Co. v. Detroit, 229 U. 9S. 
39, 45, 33 SCt 697, 57 L. ed. 1056. 
Be Municipal Corporations [28 Cye 

53. Franklin v. Nutley Water Co., 
53 N. J. Eq. 601, 82 A 881. See also 
Knoxville v. Africa, 77 Fed. 501, 28 
CCA 252 [rev 70 Fed. 729] (recog- 
nizing the rule). But compare 
Northern Westchester Lighting Co. 
v. Ossining, 154 App. Div. 789, 139 
NYS 373 [aff 214 N. Y. 635 mem, 108 
NE 1102 mem] (an incorporated vil- 
lage which had granted a franchise 
to lay gas mains in the public 
streets was not. allowed to contest 
the right of the grantee to tear up 
streets in order to lay mains to sup- 
ply adjoining municipalities with 
gas, upon the ground. that the con- 
sent of abutting owners had not 
been obtained). 

54. Brady v. South Shore Tract. 
Co., 197 Fed. 669 (where a court at 
the instance of a receiver enjoined a 
competing company from maintain- 
ing through service over a bridge). 

55. Louisville Trust Co. v. Cin- 
cinnati, 78 Fed. 807 (no suitor in- 
equity can ask a court to do an un- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 124-126] 
[§ 124] e. 
Defense. 


raised by others than the state.®® 


whom the right to exercise a franchise is claimed 


may require the existence of the 
shown.5? 


[§ 125] 3. Procedure. 


dawful act through its receiver, and 
the receiver must cease operation of 
the invalid portion of a railway line 
upon the termination. of tenancy at 
will by proper authorities). 

Protection of franchise and rights 
‘thereunder see infra § 126. 

56. Cedar Rapids Water Co. v. 
-Cedar Rapids, 118 Iowa 234, 91 NW 
1081 [app dism 199 U. S..600, 26 
“SCt 747, 50 L. ed. 327]; Grand Rapids 
Bridge Co. v. Prange, 35 Mich. 400, 
*24 AmR 585; Holmes. Blectric Pro- 
-tective Co. v. Armstrong, 97 Misc. 
184° 162 NYS: 770; Zanesville \v. 
“Zanesville Gas-Light Co., 47 Oh. St. 
Sab ASS ING OM NSS 

[a] Where the franchise has ex- 
~pired by limitation (1) that fact 
may be set up by parties other 
than the state. Cedar Rapids Water 
‘Co. v. Cedar Rapids, 118 Iowa 234, 
“91 NW) 1081 (Lapp: dism 199" U.s S. 
‘600, 26 SCt 747, 50 L. ed. 3827]. See 
“Grand Rapids Bridge Co. v. Prange, 
35 Mich. 400, 24 AmR 585 (defense 
that franchise has expired may be 
‘interposed in an action to collect 
stolls). (2) A city which had granted 
-a franchise to a corporation for a 
specified length of time, in an action 
“brought against it by the corporation 
to enjoin it from enforcing regula- 
tions as to the rates to be charged, 
-was permitted to defend upon the 
ground that the term of the fran- 
-chise had expired. Cedar Rapids 
Water Co. v. Cedar’ Rapids, supra. 

Collateral attack see supra §§ 120, 
125. 

57. Zanesville v. Zanesville Gas- 
Light Co., 47 Oh. St. 1, 23 NE 55. 


58. Zanesville v. Zanesville Gas- 
Light Co., 47 Oh. St. 1, 23 NE 55 
(dictum). : 

59. Stedman v. Berlin, 97 Wis. 


505, 73 NW 57; Ashland v. Wheeler, 
88 Wis. 607, 617, 60 NW 818. See 
Quo Warranto [32 Cyc 1410]. 

“Tt is a general rule that the val- 
idity of the grant of a franchise 
-cannot be questioned collaterally or 
‘in any other way than upon pro- 
-eceedings by quo warranto for al- 
leged usurpation of such franchise 


-at the suit of the state.” Ashland 
-v. Wheeler, supra. 
60. State v. Moore, 19 Ala. 514; 


- Stedman v. Berlin, 97 Wis. 505, 73 


*NW 57. See Scire Facias [85 Cyc 
1147]. 
61. Peo. v. Sutter St. R. Co., 117 


“Cal. 604, 49 P 736. < 
62. .See statutory provisions; and 
Peo..v. Bleecker St., etc., R. Co., 67 


Invalidity or Want of Franchise as 
Where the right of the moving party to 
relief depends upon the existence of a valid fran- 
chise, the question is directly involved and may be 


Under such circumstances a determination 
adverse to the validity or existence of the franchise 
does not operate as a judgment of: ouster or pre- 
vent the assertion of the claim to exercise the fran- 
chise right as against other persons.®§ 

The ordinary method of 
raising the question of the validity of a franchise, 
or of enforcing a forfeiture of it, is by quo war- 
ranto °° or scire facias,®° depending upon the local 
practice or statutes of the particular jurisdiction. 
It has been held that an action which is not strictly 
in form of a quo warranto may be maintained to 
declare a franchise forfeited,** and statutes in some 
jurisdictions provide a form of action, to oust per- 
sons guilty of nonuser or misuser of a franchise. 
A proceeding in equity is not a proper remedy to 
enforce a forfeiture of a franchise,®? although it has 
been held that equity courts have jurisdiction to 
cancel a franchise by way of rescission.®* 


FRANCHISES 


Persons against [§ 126] 


franchise to be 


franchise.®® 


established.7° 


single franchise 


Misc. 577, 124 NYS 782 [aff 140 App. 
Div. 611, 125 NYS 1045 (aff 201 N. Y. 
594 mem, 95 NE 1136 mem)]. 

63. State v. East Fifth St. R. Co., 
140 Mo. 539, 41 SW 955, 62 AmSR 
742, 38 LRA 218; Stedman v. Ber- 
Lin, 97) Wisi b05y) 2732 N W167. See 
State v. Milwaukee Plectric R., etc., 
Cor LS Owe WAS Led. 9 he dl 6 oeNiVY 19100806 18 
LRANS 672 (where it was held that 
the statute did not authorize action 
in equity at the discretion of the 
attorney-general). 

{al Reason for rule—‘It is a 
well settled and familiar doctrine 
that a court of equity will not in- 
terfere in behalf of the party en- 
titled thereto and enforce a _ for- 
feiture but will leave him to his 
legal remedies, if any, even though 
the case might be one in which 
no equitable relief would be given 
to the defaulting party against the 
forfeiture.” State v. East Fifth St. 
R. Co., 140 Mo. 539, 41 SW 955, 957, 
62 AmSR 742, 38 LRA 218 [quot 
Pomeroy Eq. Jur. (2d ed) § 459]. 

64. Wheeling v. Chesapeake, etc., 
Tel. Co., 82 W. Va. 208, 95 SE 653. 

65. See statutory provisions; and 
State v. Northern Ohio Tract., etc., 
Co. “S42.Ohd Cir) Ctr 2625 "See iQuo 
Warranto [32 Cyc 1430]. 

66. Protection of federal officer 
see supra § 128. 

67. U. S—New Orleans Water 
Works Co. v. Rivers, 115 U. S. 674, 
6 SCt! 273;°29 L. ed..'525; New Or- 
leans Gas Light Co. v. Louisiana 
Light, ete., Co., 115 U. S.°650, 6 SCt 
252, 29 I. ed. 516. 

Ala.—Mobile v. Louisville, etc., R. 
Co., 84 Ala. 115, 4 S 106, 5 AmSR 
342. 

Conn.—Enfield Toll Bridge Co. v. 
Hartford, ete. R. Co., 17 Conn. 40, 
42 AmD 716. 

N. H. — Proprietors Piscataqua 
Bridge v. New Hampshire Bridge, 7 
N..H. 35 


N. J.—Jersey City Gas Co. v. 
Dwight, 29 N. J. Eq. 242. 
NMP New .Vorkyeyv.— Starin.- 1.06 


N. Y. 1, 12 NE 631, 27 NYWklyDig 
124; Aikin v. Western R. Corp., 20 
N. You elosnuNews York—Centyigetc.; R. 
Co. v. New York, 142 App. Div. 578, 
TOV NWS? > lem Patt e202 iNe wn 822595 
NE 638]; New York v. New York, 
ete., Ferry Co., 40 N. Y. Super. 242. 
W. Va.—Mason v. Harper’s Ferry 
Bridge Co., 17 W. Va. 396. 
Can.—Aubert-Gallion Corp. v. Roy, 
pian Ss. C. 456; 
Newfoundl. — Anglo-American Tel. 


Statutes of limitations. 
for the forfeiture of a franchise exercised by cor- 
porations cannot be maintained unless brought with- 
in a limited period of time. 

C. Protecting Franchise and Rights 
Thereunder.®® Courts of equity have jurisdiction by 
injunction to protect a franchise from unlawful 
invasion or disturbance,®? and will exercise such 
jurisdiction to secure the enjoyment of a franchise 
privilege ®§ or to protect against an invasion of such 
An injunction will not be granted to 
protect a franchise the title to which is not clearly 
The owner of a franchise which au- 
thorizes the use of public places cannot compel the 
public authorities to keep such places in condition 
for use in exercising the franchise in the absence of 
the imposition of the duty on such public author- 
ities to do so." 
chise has been allowed to recover damages for in- 
juries sustained by him by reason of an invasion 
of his franchise rights.72. Under a statute authoriz- 
ing the recovery of lands and tenements unlawfully 
detained, it was held that an action would not lie 
against a railway company to recover only a por- 
tion of an entire railway system operated under a 
and of which the franchise was an 


N 
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By some statutes actions 


Moreover, the holder of a fran- 


Co. -v., Direct 285. Cable. Counc 
Newfoundl. 1, 28, 52, appendix I. 
{a] Reason for rule.—‘“The value 


of such a right, or the cost of this 
unlawful disturbance, can not be re- 
duced to a pecuniary measure... . 
The ground of the exercise is usually 
in prevention of irreparable injury, 
or such as can not be ‘adequately 
estimated in damages at law; at 
other times, the avoidance of a mul- 
tiplicity of suits, and again by abate- 
ment of annoyance in the nature of 
a legal nuisance. Another control- 
ling reason for interference by equity 
in such cases is, that the public at 
large have an interest in the protec- 
tion of such a privilege as well as 
the parties particularly interested.” 
Mobile v. Louisville, ete, R. Co., 84 
Ree 115, 123, 4 S 106, 110, 5 AmSR. 

68. Enfield Toll Bridge Co. v. 
Hartford, ete., R. Co., 17 Conn. 40, 
42 AmD 716. 

69. Jersey City Gas Co. v. Dwight, 
29 N. J. Eq. 242; Rochester, ete., R. 
Co. v. New York, etce., R: Co., 110 
NEY el28 alge NE. 678s [ati ese oe un 
206]. See Aubert-Gallion Corp. v. 
Roy, 21 Can. S. C. 456 (invasion of 
exclusive franchise). 


70. Millville Gas Light Co. v. 
Mineland), ight, ete; Cosa New ede 
Eq. 305, 65 A 504. See Injunctions 


[22 Cye 750]. 

71. Consolidated R. Co. 
toria; =5" B:| C. 266: 

72. New York Steam Co. v. Foun- 
dation Co., 195 N. Y. 43, 87 NE 765, 
21 LRANS 470; Aikin v. Western 
RR. eCorph)) 20, IN, Ys 23:70 oRivercon 
Ferry Co. v. McKeesport, etec., Bridge 
Coz, "1 ~ Ba. \ Super. 6875" sMasonmiv. 
Harper’s Ferry Bridge Co., 17 W. Va. 
396; Reg. v. Cambrian R. Co., L. R. 
6 Q. B. 422. ‘ 

[a] Injury. to property. — The 
holder of a ffanchise may recover 
damages for injuries to property 
used in the exercise of such fran- 
chise, even though the injuries be 
committed in exercising an author- 
ity granted by the public. New 
York Steam Co. -v. Foundation Co., 
195 N. Y. 48, 87 NE 765, 21 LRANS 
oe [rev 123 App. Div. 254, 108 NYS 

{[b] Injury to earning power.—He 
may recover for injuries to his earn- 
ing power by reason of the taking 
of property used in connection with 
the exercise of the franchise. River- 
ton Ferry Co. v. McKeesport, etc, 
Bridge Co., 1 Pa. Super. 587. 


v. Vic- 
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essential part.7§ 

[§ 127] D. Enforcing Exercise of Franchise— 
1. In General. It has been held that after a fran- 
chise is once exercised the public have generally a 
right to complain of its relinquishment.7* | Where 
the holder of a franchise has not abandoned it but 
merely refuses to exercise it, it has been held that 
it may be compelled to do so.7° The owner of an 
exclusive franchise who fails to establish suitable 
accommodations for the public may be proceeded 
against by the sovereign and compelled to discharge 


his duties,”® or his franchise may be forfeited.77-78 . 


Where no duty to exercise the franchise was im- 
posed, it has been held that the state could not 
compel the exercise of the franchise.79 

[§ 128] 2. Recovery of Damages. Failure to 
perform the terms of a covenant enteied into as a 
condition on which a franchise is granted will render 
the holder thereof lable in damages to anyone sus- 
taining a special injury by reason of such failure.®° 

[§ 129] 3. Remedies. It has been held that 
specific performance was not the proper remedy in 


*FRANGENTI FIDEM FIDES FRANGATUR 
EIDEM.! 

FRANK. [§ 1] A. Asa Noun. The signature, 
mark, or sign denoting that a letter, package, tele- 
gram, etc., is to go free of postage or charge;? also, 
a letter, envelope, wrapper, etc., having such an in- 


FRANCHISES—FRANK 


[8§ 126-130 


case of failure to exercise a franchise,®! but that 
the only remedies were by mandamus,°*? or quo 
warranto,§* or indictment.*+ It has, however, been 
held that the appropriate remedy in ease of refusal 
of the grantee of a franchise to exercise it in aée- 
cordance with its terms was by action in equity 
for specific performance.®®> The remedy for nonuser 
or misuser of a franchise usually lies with the state 
and cannot be invoked by other authority,®® but it 
has been held that, when a franchise contains pro- 
visions for the benefit of particular individuals, they 
may compel the grantee to exercise the franchise,®? 
and) that a private party particularly damaged by 
the misuse of a franchise may obtain relief.®® 

Minor omissions of accessary duties may be rem- 
edied by mandamus, prohibition, injunction or in- 
dictment, or civil suit of damages.®® 

[§ 130] EH. Recovery of Compensation by 
Grantor. Where the public authorities prevent the 
exercise of a franchise they cannot recover compen- 
sation for its use during the time its exercise is 
prevented.?° 


dication.2? As used in the Anti-Free Pass Law, au- 
thority for free service.* 

[§ 2] B. As an Adjective. In old English law, 
free> 

Frank-tenement. In English law, a free tene- 
ment, freeholding, or freehold.® 


73. Gibbs v. Drew, 16 Fla. 147, 26) bility of public officials for negli-|streets under a franchise, claiming 


AmR 700. 

74. Taggart v. Detroit, 71 Mich. 
92, 38 NW 714 (where statutory pro- 
visions existed requiring the con- 
tinuance of the franchise). 

[a] Reason for xule.—‘“All fran- 
chises are given for the purpose of 
securing some advantage to_ the 
public.” Taggart'v. Detroit, 71 Mich. 
92, 100, 38 NW 714. 

75 On View, NC We Onk, — etc) PE, 
Co., 2 NYCivProc 345 (mandamus to 
compel railroad to resume perform- 
ance of its duty as a common Car- 
rier). 

76. New York v. Starin, 106 N. Y. 
1, 12 NE 631, 27 NYWklyDig 124 
(dictum). 

_77-78. New York v. Starin, 106 
N. Y. 1, 12 NE 631, 27 NYWklyDig 
124 (dictum). 

Forfeiture of franchise see supra 
§§ 119-125. : 

79. Moore v. Brooklyn City R. Co., 
HOS NS 98. Tb eNEeLoT sddictum)is 
Peo. v. Albany, etc., R. Co., 24 N. Y. 
261, 82 AmD 295. 

80. Weet v. Brockport, 16 N. Y. 
161 note (liability of village trus- 
tees for personal injuries sustained 
by reason of negligence in repairing 
a bridge). 

SIs) Peo: v._ Albany,= ete; ~ Ri Co 
24 N. Y. 261, 82 AmD 295 (dictum). 

82. Peo. v. Albany, etc., R. Co., 24 
Ne 26h $2) eAmbD 295. (dictum): 
See Mandamus‘[26 Cyc 358]. 

83. Moore v. Brooklyn City R. 
Co, 108. N2 *Y. 98, 85 NB) 191) Cdie- 
tum); Peo..v. Albany, ete: R. Coi, 
24 N. Y. 261, 82 AmD 295 (dictum). 
See Quo Warranto [32 Cye 1425]. 

84. Moore v. Brooklyn City R. Co., 
108 N. Y. 98, 15 NE 191 (dictum); 
Peo. v. Albany, etc., R. Co., 24 N. Y. 
261, 82 AmD 295 (dictum). 

[a] At common law the holder of 
a franchise who failed to exercise 
the franchise for the benefit of the 
public could be indicted. New York v. 
miarin. 106 Ny Yo. 1). 12) NE 63d, 27 
NYWklyDig 124; Weet v. Brockport, 
16 N. Y. 161 note (involving lia- 


gence in performance of their duty). 

85. Cumberland Tel., etc., Co. v. 
Hickman, 129 Ky. 220, lat SW 311, 
33 Ky 730° 

{a] Tllustration. — A _ telephone 
franchise provided that the holder 
should construct a telephone system 
and connect ¢ach subscriber’s instru- 
ment with certain localities for the 
full term of twenty years, The com- 
pany refused to furnish service at 
the rate prescribed in the grant of 
the franchise and the court held that 
it might be compelled to do so in ac- 
tion for specific performance. Cum- 
berland Tel., etce., Co. v. Hickman, 129 
Ky. 220, 111 SW 311, 33 KyL 730. 

86. East Ohio Gas Co. vy. Akron, 
81 Oh. St. 33, 90 NE 40, 26 LRANS 
92, 18 AnnCas 332. 

Quo warranto at the instance of 
private persons see Quo Warranto 
[$2 Cye 1442]. 

87. Cumberland Tel., etc. Co. v. 
Hickman, 129 Ky. 220, 111 SW 311, 
33 KyL 730; Princeton v. Princeton 
Electric Light, etc., Co., 166 Ky. 730, 
179 SW 1074 (dictum). 

88. New York Cement Co, v. Con- 
solidated Rosendale Cement Co., 178 
ING Ye G tee Ome ING = 250 Primes: ve 
Twenty-Third St. R. Co., 1 AbbNCas 
GNe 4Y.) 9 63: 

{a] Injunction.—(1) A corporation 
was granted an injunction against a 
eanal owner for excluding its boats 
and imposing illegal toll. New York 
Cement Co. v. Consolidated Rosen- 
dale Cement Co., 178 N. Y. 167, 70 NE 
451. (2) It has been said that in- 
junction will lie at the suit of a 
property owner to enjoin a _ street 
railroad from leaving snow on its 
tracks heaped up between its tracks 
and plaintiff's premises. Prime v. 
Twenty-third St. R. Co., 1 AbbNCas 
GNave ose 

89. See Thompson v. Peo. 23 
Wend. (N. Y.) 527 (dictum). 

90. National Subway Co. v. St. 
Louis, 169 Mo. 319, 69 SW 290. 5 

[a] Tlustration.— A municipality 
refused to permit the use of the 


that the franchise was .granted un- 
der an invalid ordinance. After the 
courts determined that the franchise 
was valid the municipality attempted 
to collect compensation for the time 
during which the grantee was pre- 
vented from using the franchise. It 
was held that it was not entitled to 
such a compensation. National Sub- 
way Co. v. St. Louis, 169 Mo. 319, 69 
SW 290. 

1. A maxim meaning “Let faith be 
broken to him who breaketh faith.” 
Morgan Leg. Max. [cit Wharton L. 
Lex]. 

2. Webster Int. D. See also U, S. 
v. Wells-Fargo Express Co., 161 Fed. 
606, 616. 

3. Webster Int: D. 

Franking letters: 

Legality of by member of congress 

see Post Office [31 Cye 1000]. 
Sufficiency of indictment for unlaw- 

fully see Post Office [31 Cyc 1015]. 

4 Texas, etc, “R. Co. v. Wells- 
Fargo Express Co., 101 Tex. 564, 110 
SW 38, 40. 

[a] Constitutional definition. —- 
“Any writing or token issued by, or 
under authority of, a transmission 
company, entitling the holder to any 
service from such company free of 
charge.” Const. § 153 [quot Com. v. 
ore 111 Va. 388, 387, 69 SE 448, 


6. Black Gps: 

6. Black L, D. [cit 2 Blackstone 
Comm. pp 61, 62, 104; 1 Stephens 
Comm. p 217; Bracton fol 207]. See 
Hoge v. Hollister, 2 Tenn. Ch. 606, 610 
(“ ‘An estate of freehold,’ he [Black- 
stone] adds ‘is defined by Britton to 
be “the possession of the soil by a 
freeman.” And St. Germyn tells us 
that ‘‘the possession of the land is 
called, in the law of England, the 
frank tenement or freehold.’ Such 
estate, therefore, and no other, as re- 
quires actual possession of the land, 
is, legally speaking, freehold.’ 2 
Com. We3sy Wdazay. 

[a] “Used to denote both the ten- 
ure and the estate.” Black L, D. 


*By Jvan D. Mriranpa (Frangenti Fidem Fides Frangatur Eidem—Fratricide inclusive except the Spanish words 


and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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FRANKLINITE. An iron-black, slightly mag- 
aetic oxide of iron, zinc, and manganese, occurring 
in octahedral erystals or massive.’ 

FRANQUEAMIENTO. In old Spanish law, the 
act of emancipating a slave.8 

FRANQUEZA. In Spanish law, exemption from 
the operation of.some law or burden to which others 
are subject.® 

FRANQUICIA. In Spanish law, the exemption 
of an individual or town from the payment of mar- 
ket fees.1° 

FRATER. In the civil law, a brother." 

FRATER FRATRI UTERINO NON SUCCEDIT 
IN HAAREDITATE PATERNA.?2 

FRATERNAL."? Brotherly; having a tendency 
to ereaté a brotherly feeling;'* relating or belonging 
to a fraternity or an association of persons formed 
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for mutual aid and benefit, but not for profit.15 

FRATERNITY.'© <A _ pbrotherhood;!* a body of 
persons associated or held to be associated together 
by common interests or characteristics ;18 a society ;19 
brotherhood or sisterhood in general;?° the state 
or quality of being fraternal or brotherly.21 In its 
generic sense, the term includes organizations com- 
posed of either 2? or both 2% sexes. 

Greek-letter fraternities. College literary or so- 
cial organizations known by the initial letter of a 
Greek motto or the like and consisting usually of 
affiliated chapters.?* 

FRATRICIDA. In Spanish law, fratricide, the 
murder of one’s brother.5 

FRATRICIDE. One who has killed a brother or 
sister;?° also the killing of a brother or sister.2* 


7. Webster Int. D. See New Jer- 
sey Zine Co. v. New Jersey Frank- 
linite Co., 13 IN. J. Eq. 322, 344; and 


generally Mines and Minerals [27 
Cyc 516]. 
[a] The term has been held to 


mean zine and iron in chemical com- 
bination, and not properly either a 
metal or an ore. New Jersey Zinc 
Co. v. Boston Franklinite Co., 15 N. 
J. Eq. 418, 445. 

8. Escriche Diccionario. 
Slaves [86 Cyc 465]. 

9. Escriche Diccionario. 
Hixemptions -25 Cs J.-p 1. 


See also 


See also 


10. Escriche Diccionario. 

11, Black L. D. 

“Brother” defined see Brother 9 C. 
Aly BDO 

“Frater patruelis” defined see 


Cousins 15 C. J. p 1186 note 13 [b]. 

[a] Frater consanguineus. — “A 
brother born from the same father, 
though the mother may be different.”’ 
Bouvier L. D. To like effect Tomlin 
L. D. [quot Bridgman v. London L. 
Assur. Co., 44 U. C, Q. B. 536, 540]. 

{b] Frater nutricius.—“A bastard 
brother.” Bouvier L. D. To like ef- 
fect Tomlin L. D. [quot Bridgman v. 
London. L., Assur, Co., 44 Wr CQ. 


B. 536, 540]. See also Bastards 7 
LOpuciia je) Rs, 
{c] Fratres conjurati. — “Sworn 


brothers or companions for the de- 
fence of their sovereign or for other 
purposes.” Bouvier L. D. 

{d] Frater uterinus.—‘A brother 
who has the same mother but not 
the same father.” Bouvier L. D. [cit 


Blount; 2 Blackstone Comm. p 232]. 
To like effect Tomlin L. D. [quot 
Bridgman vy, London L. Assur. Co., 
44 U7 Ci Q.B. 536, 540): 

12. A maxim meaning “A brother 
shall not succeed a uterine brother in 
the paternal inheritance.’ Bouvier 
L. D. [cit 2 Blackstone Comm. p 
222; Broom Leg. Max. p 530]. 

[a] “This maxim is now super- 
seded in England by 3 and 4 Wm. 
BV; 1C> 06 Ganong 

13. Fraternal: 
Association see Beneficial Associa- 

tions § 1; Mutual Benefit Insur- 

ance [29 Cye 7]. 

Insurance see Mutual Benefit Insur- 
ance [29 Cyc 1]. 

Society see Beneficial Associations 
§ 1; Mutual Benefit Insurance [29 
Cy cine 
14. National Union v. Marlow, 74 

Fed. 775, 21 CCA 89. 

U5, eblack EspD: 

[a] “Fraternal beneficial purpose.” 
—State v. Business Men’s Athletic 
Club, 178 Mo. A. 548, 163 SW 901, 907. 

“Fraternity” defined see post this 
page. 

16. See also Associations §§ 1-4; 
Beneficial Associations § 1; Clubs § 1; 
Colleges and Universities 11 C. J. 
p 971; Corporations § 1; Mutual Ben- 
efit Insurance [29 Cyc 1]; Religious 
Societies [34 Cyc 1112]. 

17. Webster Int. D. [quot Brad- 
ford v. San Francisco Bd. of Edu- 
Cavlony wis, Cal wAaweLo, co eele lik O29]. 

18. Standard D. [quot Bradford vy. 
San Francisco Bd. of Education, 18 


Bouvier L, D. 


Cal A. 19, 28,121 sPs929]; 

[a] Similar definition.— ‘Some peo- 
ple of a place united together, in 
respect of a mystery and __ business, 
into a company.” Cuddon’v. East- 
wick, 1 Salk. 192, 193, 91 Reprint 174. 

[b] “Corporation” distinguished.— 
Cuddon v. Eastwick, 1 Salk. 192, 193, 
91 Reprint 174. 

19. Webster Int. D, [quot Brad- 
ford v. San Francisco Bd. of Educa- 
tion,.13 CalyvA 19). 28 nb? eee o2oie 

[a] “Club” included within the 
term.—Bradford v. San Francisco Bd. 
Of Education, 183Calv A. 19; 28 75bZziee 
929. 

20. Standard D. [quot Bradford v. 
San Francisco Bd. of Education, 18 
CalyvAy 195028.) 121 PeO29 I. 

[a] “Sorority” included within 
term.—Bradford v. San Francisco Bd. 
of Education, 18 Cal. A. 19, 28, 121 P 
929. 

21. Webster Int. D. [quot Brad- 
ford v. San Francisco Bd. of Educa- 
tion, 18° Cals A. 19) (28, 1:24 P9279) 

22. State v. Allen, (Ind.) 127 NE 
145, 146. 

23. Bradford v. San Francisco Bd. 
of Education, 18 Cal. A. 19, 28, 121 
P 929; State v. Allen, (Ind.) 127 NE 
145, 146. 

24 Standard D. [quot Bradford v. 
San Francisco Bd. of Education, 18 
Cally A.=19, 128; 121: P9297, 

25. Escriche Diccionario. See also 
Fratricide post this page. 

26. Black L. D. 

27. Black L. D. See generally 
Homicide [21 Cyc 646]. 
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By Dovuauas Ropinson Gray * 
Assisted by the Editorial Staff 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra page 1052] 


f ANALYSIS 


I. DEFINITION AND CLASSIFICATION [§§ 1-5] p 1059 
A. Definition [§ 1] p 1059 
B. Classification [§§ 2-5] p 1060 
1. In General [§ 2] p 1060 
2. Actual Fraud [§ 3] p 1060 
3. Constructive Fraud [§ 4] p 1061 
4, Legal Fraud or Fraud in Law [{§ 5] p 1061 


II. ELEMENTS AND ESSENTIALS [(§ 6-85] p 1062 
A. Actionable Fraud in General [§ 6] p 1062 
B. Particular Elements Considered [§§ 7-85] p 1065 
1.. Representation in General [§§ 7-28] p 1065 
a. Necessity [§ 7] p 1065 
b. Form and Character [§§ 8-27] p 1066 
(1) In General [§ 8] p 1066 
(2) Acts or Conduct [§§ 9-11] p 1067 
(a) In General [§ 9] p 1067 
(b) Representations Implied from Conduct [§ 10] p 1069 
(ce) Nugatory Acts [§ 11] p 1069 
(3) Silence [§§ 12-19] p 1069 
(a) In General [§ 12] p 1069 
(b) Active Concealment [§ 13] p 1070 
(c) Duty to Speak [§§ 14-19] p 1071 
aa. In General [§ 14] p 1071 
bb. Failure to Correct Delusion [§ 15] p 1073 
ee, Silence as Assent [§ 16] p 1074 
dd. Inquiry and Partial Disclosure [§ 17] p 1074 
ee. Relation of Parties [§ 18] p 1076 
ff. Means of Knowledge [§ 19] p 1078 
(4) Expressions of Opinion [§§ 20-24] p 1079 
(a) In General [§ 20] p 1079 
(b) What Constitutes Expression of Opinion |§ 21] p 1083 
(c) Relation of Parties and Means of Knowledge [§§ 22-24] p 1085 
aa. In General [§ 22] p 1085 
bb. Expert’s Opinion [§ 23] p 1086 
ce. Confidential Relations [§ 24] p 1086 
(5) Predictions and Promises [§ 25] p 1087 
(6) State of Mind as a Fact [§ 26] p 1093 
(7) Dealers’ Talk [§ 27] p 1097 
c. Interpretation of Representations [§ 28] p 1098 
2. Falsity of Representation [§§ 29-32] p 1098 
a. In General [§ 29] p 1098 
b. Interpretation [§ 30] p 1100 
ce. Forms of Falsity [§§ y1- -—32] p 1100 
(1) Half Truths [§ 31] p 1100 
(2) True Representations Subsequently Becoming False [§ 32] p 1101 
3. Materiality of Representation [§§ 33-34] p 1102 
a. In General [§ 33] p 1102 
b. Test of Materiality [§ 34] p 1103 
4, Scienter and Intent [§§ 35-54] p 1105 
a. Scienter [§§ 35-43] p 1105 
(1) In General [§ 35] p 1105 
(2) Applications of Rule [§ 36] p 1108 
(3) Forms of Scienter [§§ 37-43] p 1108 
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(a) In General [§ 37] p 1108 
(b) Knowledge of Falsity [§ 38] p 1108 
(¢) Ignorance of Truth [§§ 39-43] p 1109 
aa. In General [§..39] p 1109 
bb. Reckless Ignorance [§ 40] p 1112 
ce. Where Special Duty to Know Truth [§ 41] p 1114 
dd. Pee he Impled from False Warranty in Actions for Deceit [§ 42] 
Pp 
ee. Applications of Rule [§ 43] p 1115 
b. Intent [§§ 4448] p 1115 
(1) Intent to Deceive [§ 44] p 1115 
(2) Intent to Induce Action in General [§ 451 p 1120 
(3) Intent to Induce Action by Complainant [§§ 46-48] p 1121 
(a) In General [§ 46] p 1121 
(b) Representations Indirectly Made [§§ 47-48] p 1121 
aa. In General [§ 47] p 1121 
bb. Ga Intended for General Public or Particular Class [§ 48] 
p 
ce. Scienter and Intent as Affecting Concealment [§ 49] p 1123 
d. Effect of Honest Belief [§§ 50-52] p 1125 
(1) In General [§ 50] p 1125 
(2) Representations Professedly on Information and Belief [§ 51] p 1130 
(3) Representations of Opinion or Belief [§ 52] p 1131 
e. Minority Rule [§ 53] p 1131 
f. Motive [§ 54] p 1132 
5. Belief of Injured Party [§§ 55-56] p 1134 
a. Actual Knowledge of Falsity [§ 55] p 1134 
b. Constructive Knowledge of Falsity [§ 56] p 1136 
6. Reliance on Representation [§§ 57-76%] p 1137 
a. Fact of Reliance [§§ 57-58] p 1137 
(1) In General [§ 57] p 1137 
(2) Test of Reliance [§ 58] p 1141 
b Right of Reliance [§§ 59-74] p 1141 
(1) In General [§ 59] p 1141 
7 (2) Facts Arousing Suspicion [§§ 60-62] p 1145 
(a) In General [§ 60] p 145 
(b) Refusal to Warrant [§ 61] p 1145 
(c) Express Provision for Verification [§ 62] p 1145 
(3) Effect of Retraction [§ 63] p 1145 
(4) Construction and Form of Representation [§§ 64-67] p 1145 
(a) Construction [§ 64] p 1145 
(b) Form [§§ 65-67] p 1145 
aa. In General [§ 65] p 1145 
bb. Right of Fraud Feasor to Plead Negligence of His Victim [§ 66] p 1147 
ec. Incredible Statements [§ 67] p 1149 
(5) Knowledge and Means of Knowledge [§§ 68-71] p 1149 
(a) In General [§ 68] p 1149 
(b) Property at Distance [§ 69] p 1154 
(c) Matters of Record [§ 70] p 1155 
(d) Speaker Preventing Investigation [§ 71] p 1157 
(6) Relation of Parties [§§ 72-73] p 1158 
(a) Confidential Relations [§ 72] p 1158 
(b) Representations by Disinterested Third Party [§ 73] p 1161 
(7) Representations Not Made to Complainant [§ 74] p 1162 
ce. Independent Investigation [§ 75] p 1162 
d. Date of Reliance [§ 76] p 1165 
e. Partial Reliance [§ 76144] p 1165 
7. Damage or Injury [§§ 77-78] p 1167 
a. In General [§ 77] p 1167 
b. What Constitutes Damage or Injury [$$ 78-85] p 1169 
(1) In General [§ 78] p 1169 
(2) Pecuniary or Substantial Character [§ 79] p 1171 
(3) Performance of Legal Obligation Induced [§ 80] p 1172 
(4) Forbearance of Inaction Induced [§ 81] p 1173 
(5) Violation of Criminal Statute Induced [§ 82] p 1174 
(6) Contingent Damage or Injury [§ 83] p 1175 
(7) Good Bargain Notwithstanding Fraud [§ 84] p 1176 
(8) Defendant’s Exercise of Legal Right [§ 85] p 1177 
e. Causal Relation [§ 86] p 1178 
d. Duty to Avoid Damage or Injury [§ 87] p 1179 | 


a a a EL " . : 
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8. Benefit to Guilty Party [§ 88] p 1180 
9. Voluntary Character of Statement [§ 89} 


p 1180 


C. Form of Remedy as Factor affecting Essential Elements [§ 90] p 1181 
D. Nature of Transaction Affecting, Essential Elements [§ 91] p 1183 


III. PARTICULAR SUBJECTS OF REPRESENTATIONS [(§6 ee p 1183 


A. Financial Condition [§§ 92-100] p 1183 
1. In General [§ 92] p 1183 


2. Financial Condition of Speaker [§§ 93-94] p 1184 


a. In General [§ 93] p 1184 


b. Statements Made to Mercantile Agency [§ 94] p 1186 
3. Financial Condition of Third Persons [§§ 95-97] p 1187 


a. In General [§ 95] p 1187 


b. General Recommendations of Credit [§ 96] p 1191 
c. Representations as to Corporations [§ 97] p 1192 


4. Date of Reliance [§ 98] p 1193 
5. Extent of Credit [§ 99] p 1193 


6. Concealment of Insolvency [§ 100] p 1193 


Location and Boundaries [§ 101] p 1195 


Qn 


1. In General [§ 102] p 1197 
2. Quantity [§ 103] p 1197 


) 3. Quality and Condition [§ 104] p 1200 
. Rents, Profits, and Income [§ 105] p 1204 
. Representations of Law [§§ 106-108] p 1207 


ao 


1. In General [§ 106] p 1207 

2. Foreign Law [§ 107] p 1211 

3. Private Acts [§ 108] p 1211. 
Title and Encumbrances [§ 109] p 1211 
Value {§§ 110-113] p 1215 

1. In General [§ 110] p 1215 


re 


Quantity and Quality [§§ 102-104] p 1197 


2. Extrinsic Facts Affecting Value [6 IN) pr 1223 


3. Cost of Property [§ 112] p 1226 
4. Price [§ 113] p 1228 


H. Identity ‘or Character of Persons [§ 114] p 1228 : 


I. Identity of Property [§ 115] p 1229 


IV. PERSONS ENTITLED TO SUE [see 27 C. J.] 


V. PERSONS LIABLE [see 27 C. J.] 
VI. ACTIONS [see 27 C. J.] 


VII. CRIMINAL RESPONSIBILITY [see 27 C. J.] 


CROSS REFERENCES 


Abatement or survival of action for see Abatement and 
Revival § 362. 
Abduction of female through means of fraud see Abduc- 
tion §§ 7, 9. 
Adjudication of fraud, conclusiveness of see Judge- 
ments [23 Cyc 1294]. 
Adverse possession’ 
Necessity of gcod faith where possession constructive 
see Adverse Possession § 406. 
Under successive fraudulent deeds see Adverse Pos- 
session § 92. 
Affecting: 
Conclusiveness of: 
Acceptance by county of work or material under 
contract see Counties § 253. 
scene stated see Accounts and Accounting 
Sapelellsys 
Acknowledgment certificate see Acknowledgments 
§§ 266, 268. 
Architect’s certificate to builder see Building and 
Construction Contracts § 116. 
Assignment of dower see Dower §§ 240, 241. 
Compromise and settlement see Compromise and 
Settlement §§ 45-47. ' 
Decision ‘of county board on claim against county 
see Counties § 370. 
Return on execution see Executions § 894. 
Defense of laches by trustee in suit to enforce or 
establish trust generally see Trusts [39 Cyc 603]. 
Discretion of court to decree specific performance 
see Specific Performance [36 Cyc 550]. 
Estoppel by deed see Estoppel § 91. 
Particular transactions or proceedings: 
Accord and satisfaction see Accord and Satisfac- 
tion § 104. 
Alteration of instrument see Alteration of Instru- 
ments §§ 14, 19, 59, 98. 
eptetuptial conveyance to defeat dower see Dower 
§ 15 


Arbitration of loss under fire policy see Fire In- 
surance § 562. 


—__ 


Affecting :—Continued 
Particular transactions or proceedings:—Continued 


Architect’s certificate see Building and Construc- 
tion Contracts § 116. 
Assignment: 
Generally see Assignments § 105. 
For benefit of creditors see Assignments for 
Benefit of Creditors §§ 56-89. 
For benefit of creditors or partnership see Part- 
clade) [80 Cyc 544]. 


Distributive share in decedent’s estate see 
Descent and Distribution § 171. 
Judgment see Judgments [23 Cyc 1417]. 
Life insurance policy see Life Insurance 
(25 Cye 779]. 
eeteyne of realty see Mortgages [27 Cyc 
Patent see Patents [30 Cyc 947]. 
Bill of lading see Carriers § 182. 
Bond generally see Bonds § 36. 
Boundary agreement see Boundaries § 185. 
Building contract see Building and Construction 
Contracts § 59. 
Chattel mortgage: 
Generally see Chattel Mortgages § 147. 
Where parties intend consumption by mort- 
gagor see Chattel Mortgages § 262. 
Commercial paper see Bills and Notes §§ 1045-1051. 
Composition with creditors: 
Generally see Compositions with Creditors 
§§ 73-107. 
By firm see Compositions with Creditors § 115. 
Compromise and settlement see Compromise and 
Settlement §§ 45-47. 
Confession see Criminal Law § 1497. 
Consent of parent to apprenticeship see Apprentices 
§ 51 note 46 [a]. 
Consent to assault see Assault and Battery § 228. 
TTY See of corporations see Corporations: 


gs = eceeeadl 
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Affecting:—Continued 5 
Particular transactions or proceedings:—Continued 
Contract: ; 
menetalls, see Contracts §§ 279-309. 
etween corporation and director see Go b 
tions § 1887. igre: 
For municipal improvement see Municipal Cor- 
porations [28 Cyc 1035]. 

To make will see Wills [40 Cyc 1065]. 
Conveyance: 

Between heirs and distributees see Descent and 

Distribution § 157. 

By husband to defeat wife’s dower see Dower § 165. 
Corporate stock issues see Corporations § 549. 
Covenant see Covenants § 182. 

Deed: 

Generally see Deeds §§ 147-155. 

Extent of invalidity see Deeds § 175. 

De facto corporation see Corporations § 227. 
Delivery of: 

Accident policy see Accident Insurance § 228. 

Commercial paper see Bills and Notes § 334. 

Escrow see Escrows § 31. 
Division of estate between coheirs see Descent and 

Distribution § 158. 
Dower, provision for wife 

Dower § 151. 

Blection: 
As statutory offense see Elections § 409. 
On eos of removing county seat see Counties. 


in lieu of dower see 


Exchange of property see Exchange of Property 

§§ 12-28, 92-99. 

Pxecution of bond see Bonds §§ 36, 37. 
Family settlement of decedent’s. estate see Descent 

and Distribution § 158. 

Fence-viewers’ decision see Fences § 33. 

Fire insurance policy see Fire Insurance §§ 61, 101, 

188 et seq. ) 

Gambling transaction see Gaming [20 Cyc 941]. 

General average adjustment see Shipping [36 Cyc 
403]. 

Gift inter vivos see Gifts [20 Cyc 1219]. 

Guaranty see Guaranty [20 Cyc 1419]. 

Homestead entry on public land see Public Lands 

[32 Cye 832]. 

Lease of: 
Railroad property see Railroads [33 Cyc 398]. 
Realty see Landlord and Tenant [24 Cyc 907]. 
Life insurance: 

Inducing insured to take policy of see Life Insur- 
ance [25 Cyc 735]. 

Procuring policy see Life Insurance [25 Cyc 796]. 

Marine insurance. policy see Marine Insurance [26 

Cyc 62511) 

Marriage see Marriage [26 Cyc 833]. ; 

Marriage promise see Breach of Marriage Promise 
SeelGe 

Mortgage of railroad property see Railroads [33 

Cye 489]. 

Municipal bond see Municipal Corporations [28 Cyc 

1648]. 

Mutual benefit insurance contract see Mutual Bene- 
fit Insurance [29 Cyc 86]. ; he ban 

Organization of bank or procuring subscription, as 
affecting stockholder’s liability for debts of bank 

see Banks and Banking §§ 99, 101. 

Pardon see Pardons [29 Cyc 1566]. 
Partnership: 

Contract forming see Partnership [30 Cyc 364]. 

Transaction between firms having common part- 
ner see Partnership [30 Cyc 483]. 

Patent for public land: 

Generally see Public Lands [32 Cyc 1033]. 

Granted for school purposes see Public Lands 
[32 Cye 894]. 

Swamp land see Public Lands [32 Cyc 927]. 

Payment for corporate stock see Corporations 

§§ 1487-1489. : ; 

Pledge of corporate bonds for corporate debt eee 

Corporations § 2595. 

Possession of mortgaged chattel by mortgagor see 

Chattel Mortgages §§ 260, 261. 

Power of sale in chattel mortgagor as fraud see 

Chattel Mortgages §§ 268, 269. 

Premium note see Fire Insurance § 119. 

Priority by record, as between mortgage and other 
lien see Mortgages [27 Cyc 1195]._ : 

Protection of trade-mark from infringement_ see 
Trade-Marks, Trade-Names, and Unfair Com- 
petition [38 Cyc 700]. 

Purchase: 

By chattel mortgagee at foreclosure Sale see 
Chattel Mortgages § 517. 

Of corporate property by .director see Corpora- 
tions § 1969. : 

Of decedent’s property by representation from 
widow, heir, or devisee see Executors and 
Administrators § 704. 

Reissue of patent for invention see Patents [30 Cyc 

929]. 

Release of: - ; 

Distributive share in decedent’s 
Yescent and Distribution § 171. 


estate see 
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Affecting :—Continued 
Particular transactions or proceedings:—Continued 
Release of:—Continued 
Dower see Dower § 192. 
Mortgage of realty see Mortgages [27 Cyc 1420]. 
So sera of corporation see Corporations 
Ur 
Revival of life insurance policy see Life Insurance 
[25 Cye 849]. 
Right of: 
Buyer to recover back price paid for goods see 
Sales [35 Cyc 605]. 
Creditor of estate to sue debtor of estate see 
Executors and Administrators § 1980. 
To return of premium paid on marine insurance 
policy see Marine Insurance [26 Cyc 608]. 
Sale of: 
Corporate stock see Corporations §§ 1068, 1069. 
Equity of redemption to mortgagee of realty 
see Mortgages [27 Cyc 1374]. 
Goods: 
Generally see Sales [385 Cyc 63]. 
As affecting right of seller to recover from 
bona fide purchaser from buyer see Sales 
[85 Cye 359]. 
Land: 


Generally see Wendor and Purchaser [39 
Cye, 1253]. i 
By personal representative under order of 
Se Executors and Administrators: 
Trust property see Trusts [39 Cyc 361]. 
Separate allowance to wife see Husband and Wife 
[21 Cye 1592]. 
Service of process in proceeding against domestic 
corporation see Corporations § 2914. 
Stock transfer to avoid liability see Corporations 
§§ 1582-1585. 
Subscriptions: 
Generally see Subscriptions [37 Cyc 493]. 
se emseed pt stock see Corporations §§ 850, 
Suretyship see Principal and Surety [32 Cyc 25]. 
Surrender of life insurance policy see Life Insurance 
[25 Cye 786]. 
Tax sale, as against bona fide purchaser see Taxa~ 
tion [37 Cyc 1485]. 
Transfer to avoid stockholders’ 
porations §§ 1582-1585. 
Trust see Trusts [39 Cyc 88]. 
Validity of commercial paper executed for fraudu- 
lent purpose see Bills and Notes § 382. 
Will see Wills [40 Cyc 1142]. 
Agreement to defraud: 
Creditors see Contracts § 347. 
Individual see Contracts § 344. 
Public see Contracts § 345. 
Sellers and bidders at auctions see Contracts § 346. 
Alteration of instruments see Alteration of Instruments 
2 Cred) Dipl 68e 
Antenuptial fraud as ground for divorce see Divorce 
§ 


liability see Cor- 


Arrest for debt, constitutional prohibition of, as affected 
by fraud see Constitutional Law § 448 

Assignment of right of action for see Assignments § 56. 

Auction sale of property of third person as fraud see 
Auctions and Auctioneers § 37. 

Bankruptcy, discharge as: 

Affecting debt created by fraud in official capacity 
see Bankruptcy § 722. 
Releasing judgment for fraud see Bankruptcy 

717. 

Body execution in actions involving see Executions: 
§ 1109. 

Bona fide purchasers see Mortgages [27 Cyc 1183]; 
Sales [35 Cyc 345]; Wendor and Purchaser [39 Cyc 
1687]. 

Burning property with intent to defraud see Arson 

§§ 24, 25. 

By: 

Agent: 

Defense to action by principal against third 
person for breach of contract see Agency 
§ 563. 

Liability of: 

Agent to third person see Agency § 501. 

Corporation see Corporations § 2833. 

Principal see Agency § 534. 

Third person to principal for fraud causing 
injury to property or interests of princi- 
pal in hands of agent see Agency § 575. 

Arbitrator: 

Generally see Arbitration and Award § 169. 

As affecting validity of award see Arbitration 
and Award § 481. 2 

Architect: 

Generally see Architects § 23. 
Failing to give certificate to builder see Buildex 
and Ccnstruction Contracts § 104. 
Attorney: 
Generally see Attorney and Client § 221. 
For movant, as ground for opening or vacating 
judgment see Judgments [23 Cyc 942]. 
Bank officer see Banks and Banking: §§ 168-172. 
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By :—Continued 
Broker see Brokers §§ 38-42, 
Coexecutor or coadministrator see Executors and Ad- 
ministrators §§ 2029-2830. 
Corporation generally see Corporations §§ 2845, 2846. 


Employee under policy of fidelity insurance see 


Fidelity Insurance § 5. 
Factor: ; 
Generally see Factors § 34 et seq. 
As affecting right to compensation see Factors § 80. 
Infant see Infants [22 Cyc 619]. 
Internal revenue officer accepting fraudulent bond see 
Internal Revenue [22 Cyc 1665]. 
Joint adventurer see Joint Adventures [23 Cyc 455]. 
‘Officer of corporation against: 
Corporation and _ stockholders see Corporations 
§ 1866. 


Creditors and third persons see Corporations 
§§ 1959-1965. ; 
Partner, liability of firm for fraud of individual see 
Partnership [30 Cyc 526]. 
Promoters of corporations see Corporations §§ 309, 
327, 335-364. 
Public officer: 
Generally see Officers. : 
As ground for body execution see Executions § 1113. 
Representative: 
Jurisdiction of action for see Executors and Ad- 
ministrators § 1891. 
Liability of estate for see Executors and Adminis- 


trators § 593. 
‘Shipper in corcealing nature or value of goods, as af- 


fecting liability of carrier for loss see Garriers §136. - 


Tax collector, liability to taxpayer for see Taxation 
{ft Cyerl211it 


Vendor of real property: 

As affecting right of purchaser to abatement of 
purchase price see Vendor and Purchaser [39 Cyc 
1582]. 

Fraudulently inducing third person to purchase 
from purchaser see Wendor and Purchaser [39 
Cye 1679]. 

‘Champerty in conveyance of land held by another under 
deed procured by fraud see Champerty and Mainte- 
nance § 67. : . ; 

Clean hands, necessity of coming into equity with see 
Equity §§ 163-178. 

Cloud on title created by fraudulent deed see Quieting 
Title [32 Cyc 1318]. 

Collusion generally see Collusion 11 C. J. p 1220. 

Confession obtained by fraud see Criminal Law § 1497. 

Conspiracy to defraud see Conspiracy §§ 27-42, 107, 108, 
155. 


Constructive: ; m 
Fraud, jurisdiction of equity see Equity § 90. 
Trust see Trusts [39 Cyc 169]. 

‘Continuance of criminal prosecution’ because of pend- 

ency of civil action see Criminal Law § 68. 
Court orders, obtained by, as contempt see Contempt 


10. 
orsdipility of witness see Witnesses [40 Cyc 2581]. 
Creditors, conveyance fraudulent as to: 

Generally see Fraudulent Conveyances 27 C. J. 

Assignment of life insurance policy see Life Insur- 
ance [25 Cyc 772]. 

Attack by creditor of vendor on sale of land as 
pr ekntome see Vendor and Purchaser [39 Cyc 
1661]. 

Before: 

Assignment for benefit of creditors see Assign- 
ments for Benefit of Creditors § 415. 

Bankruptcy see Bankruptcy §§ 274-281. 

eh tyr Nie proceeding see Insolvency [22 Cyc 
1 i 

By corporation see Corporations §§ 3064-3073. 

Jurisdiction of action by personal representative to 
Aiea in see Executors and Administrators 
§ 5 

Property conveyed as subject of attachment see 
Attachments § 375. 

‘Crimen falsi see Criminal Law § 11. 

Rg Burden age of witness see Witnesses [40 Cyc 

Customs’ laws, evasion of see Customs Duties §§ 318— 
Bien 

Decedent, fraudulent transaction with, competency of 
witness as to see Witmesses [40 Cyc 2320]. 

Deduction in purchase price of real property because 
of fraud of vendor see Vendor and purchaser [39 
Cyc, 1592}: 

Demand as condition precedent to action: 

For money had and reteived see Money Received 
[27 (Cye 873], 

Of trover see Trover and Conversion [38 Cyc 2037]. 

Destruction of deed where grantee’s claim would 
amount to fraud see Deeds § 471. 

Discovery against persons jointly participating in see 
Discovery § 14. 

Distilling with intent to evade internal revenue tax see 
Internal Revenue [22 Cyc 1643]. 

Distress for rent, fraudulent removal of property sub- 
ject to see Landlord and Tenant [24 Cyc 1298]. 


FRAUD 


\ 


Doubtful title precluding specific enforcement of con- 
tract of sale of land see Specific Performance [36 
Cyc 640], : 

Element of: 

Alteration: 
of a erae see Alteration of Instruments 
bred sa of brand on animal see Animais 


Confusion of goods see Confusion of Goods § 3. 
Counterfeiting see Counterfeiting § 62. 
Driving cattle from range see Animals § 255. 
Embezzlement see Embezzlement § 69. 
Rape see Rape.[33 Cyc 1428]. 
Sale or removal of mortgaged chattel see Chattel 
Mortgages § 376. 
Entry by. as constructive breaking in burglary see 
Burglary § 15. 
Equitable estoppel see Estoppel §§ 116-203. 
Equity jurisdiction: - - 
As to fraud see Equity §§ 82-91. 
In obtaining will see Equity § 82. 


Evidence: 
Admissibility: 
: As to: 
Assignment for benefit of creditors see As- 
er ghar we for Benefit of Creditors §§ 82— 


87. 
Buyer of goods see Sales [35 Cye 84]. 

Character see Evidence § 564. 

Conveyance of property to defraud cred- 
itors see Attachment § 1282. 

General habits of parties alleged to be de- 
frauded see Evidence § 838 note 69 [c]. 

Intent to dispose of property fraudulently 
see Attachment § 1278. 

Issuance of architect’s certificate to builder 
aes Bee) and Construction Contracts 

Similar acts see Evidence § 836. 

Use of mails to defraud see Post Office [31 
Cyc 1024]. 

Withheliding: 

ih ie creditor see Attachment 
Of architect’s certificate from builder 
see Building and Construction Con- 
tracts § 220. 
In action by: ( 

Forced heirs to avoid conveyance or dona- 
nations by ancestor see Descent and 
Distribution § 167. 

Purchaser of real property to rescind con- 
tract because of fraud see Wendor and 
Purchaser [39 Cyc 1437]. 

In action for: 


Breach of: 
spate hs generally see Contracts 
Cote generally see Covenants 
Beaters see Life Insurance [25 Cyc 


Mutual benefit insurance see Mutual Bene- 
fit Insurance [29 Cyc 242]. 
Price of goods see Sales [35 Cyc 570]. 
ete see Vendor and Purchaser [39 Cyc 
ay ties of goods sold see Sales [35 Cyc 
In action of: 
Replevin see Replevin [34 Cyc 1507]. 
Trover to show that plaintiff obtained 
property by fraud see Trover and Con- 
version [38 Cyc 2079]. 
In action on: 
Accident insurance policy see Accident In- 
strrance § 315. 
Bond generally see Bonds § 226. 
In suit to establish resulting trust generally 


8 See Trusts [39 oS bs 156]. 
Interrogatories where fraud charged see Dis- 
covery § 86. 


Notice to holder of altered instrument see Al- 
teration of Instruments § 179. : 
Of fraudulent intent: 
In embezzlement see Embezzlement § 81. 
To avoid stockholders’ liability by transfer 
See Corporations § 1585. 
Of parol evidence to: 
xplain written instrument s 
ee 1651 1 Boe. ee Evidence 
tpyaloats instrument see Evidemce §§ 1621— 


On review by certiorari see Certiorari § 361. 

Shee PSN owes where written in- 
strument attacked for fraud see Evi 

§§ 1621-1626. rear 23 

oO: 

Invalidate deed see Deeds § 530. 

Show fraud in conveyance to defeat wife’s 

dower see Dower § 348. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FRAUD 


Evidence:—Continued 
Admissibility :—Continued 
Under: 
General issue see Bills and Notes § 1266; Con- 
tracts § 4, ; 
Non est factum see Bills and notes § 1260; 
Debt, action of § 45. 
Special plea of fraud see Bills and notes § 1259. 
Burden of proof: 
As to: 
Compromise and settlement see Compromise and 
Settlement § 79. 
Concealment of antenuptial pregnancy in divorce 
proceeding see Divorce § 331. 
Invalidity of: 
Deed see Deeds § 512. 
Deets of realty see Mortgages [27 Cyc 
Municipal bond see Municipal Corporations [28 
~Cye 1656]. 
In action by: 
Buyer of goods see Sales [35 Cyc 83]. 
Seller to recover goods See Sales [35 Cyc516]. 
In action for: 
Attack of will after probate see Wills [40 
Cyc: 1283]. 
Breach of contract see Contracts § 934. 
Cancellation of instrument see Cancella- 
tion of Instruments § 139. 
Mutual benefit insurance see Mutual Bene- 
fit Insurance [29 Cyc 234]. 
Purchase price of personalty see Sales [35 
Cyc 566]. 
In sree of replevin see Replevin [34 Cyc 


In action on: 
errs paper see Bills and Notes 
12 yas 
Life insurance policy see Life Insurance 
[25 Cyc 928]. 

On bill to enforce lien of vendor of real prop- 

erty see Vendor and Purchaser [39 Cyc 1869]. 
Hearsay see Evidence § 282. 
Presumption: 

As to discovery of fraud, where plea of stat- 
ute of limitation set up see Limitations of 
Actions [25 Cyc 1424]. 

Of good faith in adverse possession see Ad- 
verse Possession § 595. 

Weight and sufficiency: 

As to: : 

Buyer of goods see Sales [35 Cyc 85]. 

Dead man, fraud by see Evidemce § 1748 
note 82 [a]. 

Intent in prosecution for embezzlement see 
Embezzlement § 83. 

Use of mails to defraud see Post Office, [31 
Cyc 1025]. 

In action by: , see 

Insured on life insurance policy see Life 
Insurance [25 Cyc 944]. 

Seller to recover goods see Sales [35 Cyc 
518]. 


To: 
Invalidate deed see Deeds § 554. 
Require submission to jury in proceedings 
attacking will see Wills [40 Cyc 1322]. 
Show date of discovery of fraud where 
statute of limitations pleaded see Limita- 
tions of Actions (25 Cyc 1433]. 
Execution issued in violation of agreement as fraud 


upon creditors.see Executions § 14. 

Exemption from imprisonment ¢xcept for fraud, whether 
self-executing see Constitutional Law § 118. 
Expenses cf litigation incurred as damages see Dam- 

ages § 134. ‘ 
Extraditable offense: R 
International see Extradition § 57. 
Interstate see Extradition § 8. 
False pretense generally see False Pretenses 25 C. J. 
582. 

Rdllowine trust property obtained by fraud, 
of third person see Trusts [39 Cyc 537]. 
Forgery generally see Forgery 26 C. J. p 893. 

Former jeopardy: 
Soawieton or acquittal procured by’ fraud of de- 
fendant as see Criminal Law § 366. : 
Fraud of juror in procuring himself to be impaneled 
in criminal prosecution, as affecting see Crimi- 
nal Law § 405. 
Former judgment as bar to defense of fraud see Judg- 
ments [23 Cyc 1199]. 
Gift causa mortis, as fraud on marital rights see Gifts 
[20 Cye 1242]. ) 
Ground of: 
Action by heir or distributee in equity to: 
Enforce chose in action belonging to estate see 
Descent and Distribution § 182. 
Recover: 
Personal assets of estate see Descent and 
Distribution § 181. 
Property fraudulently conveyed by ances- 
tor see Descent and Distribution § 183. 


in hands 
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Ground of:—Continued 
Action for: 
Accounting after dissolution of partn 
Partnership [30 Cyc 713]. sag a hs Tole 
Damages by: 
eae of neo property for breach of 
ct see endor and 
Cyc 2084], Purchaser [39 
Vendor of real property against purchaser 
Richey wonder. and Purchaser [39 Cyc 1982]. 
ad and received see Mon i 
eet CVE 863, 866). atte 
eview of judgment see Jud 
MEGS Oe Judgments [23 Cyc 886]. 
Trespass on the. case see Case, Action on § 14. 
_ Trover see Trover and Conversion [38 Cyc 2021]. 
Adjudging deed absolute in form to be a mortgage 
see Mcrtgages [27 Cyc 1014]. 
Annulment of marriage see Marriage [26 Cyc 905]. 
Arrest on mesne process see Arrest §§ 103-113. 
Attachment see Attachment §§ 61-93. 
Cancellation or rescission of: 
Assignment as between assignor and assi~nee of 
contract for sale of real property see Ven- 
a ora ahh cele [39 Cye 1673]. 
omposition wi creditors see Compositi i 
Creditors § 117. caine nti 
Contract: 
SLE at law see Contracts § 652. 
‘or: 
Dismissal of submitted case see Submis- 
sion of Controversy [37 Cyc 357]. 
Sale of: 
Goods see Sales [35 Cyc 130]. 
Interest in firm to copartner see Part- 
nership [30 Cyc 457]. 
Land by: 
Purchaser see Vendor and Pur- 
chaser [39 Cye 1417]. 
Vendor see Vendor and Purchaser 
(39 Cye 1364; 13721. 
Of suretyship by surety see Principal and 
Surety [32 Cyc 59]. 
Deed: 
Generally see Deeds §§ 147-155. 
Because of inadequacy of consideration see 
Deeds § 47. 
Election under will see Wills [40 Cyc 1985]. - 
Se Uae public land see Public Lands [32 Cyc 
Escrow where fraudulently obtained from deposi- 
tary see Escrows § 38. 
Exchange of property see Exchange of Property § 47. 
Fire insurance policy see Fire Insurance § 178. 
Instrument generally see Cancellation of Instru-. 
ments §§ 24, 34. 
MER CORE railroad property see Railroads [33 Cye 
De AUN policy see Life Insurance [25 Cyc 
Mortgage of realty see Mortgages [27 Cyc 1120]. 
Patent for land see Public Lands [32 Cyc 1116, 
1143, 1245]. 
Purchase of corporate stock see Corporations 
§§ 1068, 1069. 
Release see Release [34 Cyc 1060]. 
Right of way deed to railroad company see Rail- 
roads [33 Cye 152]. 
Subscription to corporate stock see Corporations. 
§§ 865-873. 
Certiorari, where resulting in loss of 
remedy see Certiorari § 63. 
Collateral: 
Attack on: ‘ 
Divorce decree generally see Divorce § 435. 
Final decree in partition proceeding see Parti-. 
tion [30 Cyc 306]. 
Foreign divorce see Divorce § 844. 
Patent for public land of United States see Public 
Lands [32 Cyc 1040]. 
Contesting corporate election see Quo Warranto [32 
Cye 1426]. 
Counterclaim see Recoupment, Set-Off, and Coun- 
terclaim [34 Cyc 708]. 
Declaring trust invalid see Trusts [39 Cyc 88]. 
Defense: 
In action against receiptor of attached property 
see Attachment § 663. 
In action by: 
Assignee of bond for purchase of real property 
see Vendor and Purchaser [39 Cyc 1686]. 
Executor for purchase price of realty see 
Executors and Administrators § 672. 
Partner against copartner see Partnership [30 
Cye 470]. 
Seller to recover goods see Sales [35 Cyc 515]. 
In action for: 
Assessment for municipal improvement see 
Municipal Corporations [28 Cyc 1227]. 
Breach of: 
Contract of assumption of payment of 
mortgage of realty see Mortgages [27 
Cye 1347]. 
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Ground of:—Continued 


Defense:—Continued 
In action for:—Continued 
Breach of:—Continued 
Covenant see Covenants § 182. 
BHstablishment of: 
ESSE see Lost Instruments [25 Cyc 
Trust see Trusts [39 Cyc 598]. 
Price of: 
Goods see Sales [35 Cyc 539]. ' 
Real property at law see Vendor and Pur- 
chaser [39 Cyc 1914]. 
Purchase money in equity see Vendor and Pur- 
chaser [39 Cyc 1995]. 
Recovery of possession of goods by buyer see 
Sales [35 Cyc 613]. 
‘Tort see Torts [38 Cyc 529]. 
In action of: ke 
Detinue see Detinne § 30. 
Bjectment see Ejectment § 84. 
In action on: 
: Award see Arbitration and Award § 490. 
Bail bond see Bail § 145. 
Bond of trustee see Trusts [39 Cyc 652], 
Commercial paper see Bills and Notes §§ 1045- 
1051 
Covenant see Covenants § 185. 
Judgment see Judgments [23 Cyc 1512]. * 
Lease see Landlord and Tenant [24 Cyc 949]. 
Premium note see Life Insurance [25 Cyc 757]. 
Release bond in attachment proceeding see At- 
tachment § 751. 
Renewal note see Bills and Notes § 658. 
Replevin bond see Replevin [34 Cyc 1593]. 
To prosecution for sale or removal of mortgaged 
chattel by mortgagor see Chattel Mortgages 
§ 367. 
Denying: 
Compensation to: 
Attorney see Attorney and Client § 290. 
Executor or administrator see. _Executors and 
Administrators § 2432. 
Purchaser for improvements see Wendor and 
Purchaser [39 Cyc 1401]. 
Injunction see Injunctions [22 Cyc 776]. 
Specific performance see Specific Performance, [36 
Cyc! 619]. 
Disbarment of attorney: 
Deceiving court see Attorney and Client § 56. _ 
Fraud in procuring admission as ground for dis- 
barment see Attorney and Client § 46. 
Dissolution of: 
Corporations see Corporations §§ 3688, 3739. 
Injunction see Injunctions [22 Cyc 977]. 
Joint-stock company see Joint Stock Companies [23. 
Cye 480]. 
Divorce see Divorce §§ 64, 66-68, 
Estoppel: 
Of: 


Buyer of goods to rescind contract because of 
fraud see Sales [35 Cyc 141]. 
Infant guilty of fraud to avoid transaction af- 
fecting property see Infants [22 Cyc 548]. 
Mortgagor to contest validity of mortgage of 
real property because of fraud see Mortgages 
(2% Cy. cults: 
Seller of goods to rescind contract for fraud 
see Sales [35 Cyc 140]. 
To claim: 
Bee a exemption see Homesteads [21 Cyc 
619]. 
Neg estate see Husband and Wife [21 Cyc 
1402]. , 
Equitable relief against: 
Execution sale see Executions § 680. 
Judgment see Judgments [23 Cyc 1022]. 
fxecution: 
Against person see Executions § 1109. 
Of power see Powers [31 Cyc 1136]. 
Expulsion of member of exchange see Exchanges § 18. 
Fine on member of exchange see Exchanges § 18. 
Forfeiture for fraudulently attempting to avoid pay- 
ment of internal revenue tax see Internal Revenue 
[22 Cye 1680]. 
Habeas corpus where prisoner brought within juris- 
diction by fraud see Habeas Corpus [21 Cyc 304]. 
Impeachment of: 
Account erate see Accounts and Accounting §§ 335, 
356, 357. 
Admiralty decree of court of foreign country see 
Judgments [23 Cyc 1604]. 
Certificate of acknowledgment see Acknowledg- 
ments §§ 271, 272. 
Compromise and settlement see Compromise and 
Settlement §§ 45-47. 
Conveyance by husband preventing recovery of ali- 
mony see Divorce § 734. 
De facto corporate existence see Corporations § 227. 
Election on question of county seat see Counties § 87. 
Foreign decree of divorce in collateral proceeding 
see Divorce § 848. 
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Ground of:—Continued 


Impeachment of:—Continued 
Judgment: 
Generally see Judgments [23 Cyc 1097]. 
Against corporation where stockholder sought 
to be held liable see Corporations § 1657. 
Of court of: 
Foreign country generally see Judgments 
[23eCye 1610}. 
Sister state see Judgments [23 Cyc 1588]. 
Injunction against: 
Collection of negotiable paper see Injunctions [22 
Cyc 840]. ’ 
Foreclosure of chattel mortgage see Chattel Mort- 
gages § 495. 

Mortgage of realty see Mortgages [27 Cyc 1538]. 
Sale of land for taxes see Taxation [37 Cyc 1321]. 
Involuntary dismissal of action see Dismissal and 

Nonsuit § 88. 
New trial in divorce proceeding see Divorce § 461. 
Possessory warrant for recovery of goods obtained by 
see Possessory Warrant [31 Cyc 957]. 
Quashing of attachment writ see Attachment § 990. 
Rearrest of defendant on mesne process see Arrest 
§ 253. 
Receiver generally see Receivers [34 Cyc 57]. 
Recount of ballots see Elections § 352. 
Recoupment: 4 
Generally see Recoupment, Set-Off, and Counter- 
claim [34 Cyc 703]. 
ae for rent see Landlord and Tenant [24 Cyc 
Recovery of: 
Deposit on bid at auction sale see Auctions and 
Auctioneers § 46. 
Scala a of litigation as damages see Damages 
134 


Interest as damages see Damages § 144. 
Payment: 
one county after audit by board see Counti 
374. 
On commercial paper see Bills and Notes § 842. 
Purchase price of goods by buyer see Sales [35 Cyc 
603]. 
Reformation of: 
Corporate mortgage see Corporations § 2677. 
Fire insurance policy see Fire Insurance § 101. 
Instrument generally see Reformation of Instru- 
ments [34 Cyc 920]. 
Refusa! of discharge in: 
Bankruptcy see Bankruptcy §§ 656-663. 
Insolvency see Insolvency [22 Cyc 13387]. 
Reinstatement of mortgage of realty see Mortgages 
L2U, CYO R43 45 
Rejection of entire return see Elections § 227. 
Relief: 
Against: < 
Altered instrument see Alteration of Instru- 
ments § 19. ! 
Meg ash hs election in equity see Corporations 
§ 1818. 
Judgment: } 
Generally see Judgments [23 Cyc 1022]. 
Of justice of the peace see Justices of the 
Peace [24 Cyc 606]. 
Liability for corporate debts see Corporations 
§ 268. 
mee as see Executors and Administrators 


Stipulation See Stipulations [36 Cyc 1295]. 
Tax assessment see Taxation [37 Cyc 1246]. 


To: 
Minority, stockholders see Corporations §§ 1292— 
1295. 
eM eke at execution sale see Executions 


Removal of: 
Clerk of court see Clerks of Court § 27. 
Corporate officer see Corporations § 1837. 
Executor or administrator see Executors and Ad- 
ministrators § 297. 
Guardian of infant see Guardian and Ward [21 Cyc 


54). : 
Restoration of property on divorce see Divorce 
$$ (U78e Gest 


Second appraisement in execution proceedings see 
Executions § 279. 
Set-off see Recoupment, Set-Off. and Counterclaim 
[34 Cye 705]. 
Setting aside: ; 
Adoption decree see Adoption of Children § 106. 
Allowance of claim against decedent’s estate by 
poe d see Executors and Administrators 
Appraisement of property levied on in execution 
see Executions § 278. 
Award: 
cere, see Arbitration and Award §§ 475, 
In equity see Arbitration and Award § 497. 
Deed see Deeds § 181. 
Default decree see Divorce § 412. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Ground of:—Continued 
Setting aside:—Continuead \ 
Discharge in bankruptcy see Bankruptcy § 699. 
Divorce decree generally see Divorce § 415. 
Execution sale see Executions §§ 615, 665. 
Final settlement of trustee see Trusts [39 Cye 503]. 
Foreclosure sale of railroad property: 
Generally see Railroads [33 Cyc 588]. 
Pa ee of sale see Mortgages [27 Cyc 
Judgment: 
Generally see Judgments [23 Cyc 917]. 
After term see Judgments [23 Cyc 907]. 
pe ainat infant see Infants [22 Cyc 701]. 


y: 
Confession see Judgments [23 Cyc 725]. 
eae or agreement see Judgments [23 Cyc 


For fraud of lienor or purchaser see Judgments. 
[23 Cyc 900]. 
Procured by personal representative see Execu- 
tors and Administrators § 2216. 
Judicial sale generally see Judicial Sales [24 Cyc 40]. 
Life insurance policy see Life Insurance [25 Cyc733]. 
Liquor license see Intoxicating Liquors [23 Cyc156]. 
Marine insurance policy see Marine Insurance [26 
Cyc 624]. 
Marriage see Marriage [26 Cyc 833, 905]. 
Marriage settlement see Husband and Wife [21 Cyc 
1267]. 
Mining land patent see Mines and Minerals [27 Cyc 
623]. 
Naturalization order see Aliens § 152. 
Proeess on individual see Process [32 Cyc 448]. 
Quashing or setting aside service or return see 
Process [32 Cyc 522]. | 
Report of commissioners in: : 
Eminent domain proceeding see Eminent Domain 
433. P 
Shee proceeding part of settlement and-—dis- 
tribution of estate of decedent see Partition 
[30: Cye 321]. 
Sale: , 
By personal representation 
Administrators § 684. 
In suit: 
For foreclosure see Mortgages [27 Cyc 1713]. 
To foreclose lien of vendor see Wendor and Pur- 
chaser [39 Cyc 1879]. 
ff: 


Land: ; 
By personal representative by _order of 
court see Executors and Administrators 
Ges Pe 
In partition proceeding see Partition [30 Cyc 
207 


see Executors and 


Personalty by personal representative see 
Executors and Administrators § 750. 
Property of infant ward see Guardian 
Ward [21 Cyc 141]. : 
Public eer granted by United States for 
school purposes see Public Lands [32 Cyc 
893]. 
Satisfaction of: : 
Execution see Executions § 926. 4 
Judgment see Judgments [23 Cyc 1500]. 
Mortgage of realty see Mortgages [27 
1432]., - : ; 
ecco of accounts of guardian of infant see 
Guardian and Ward [21 Cyc 182]. 

Tax sale see Taxation [37 Cyc 1374]. 
Voluntary mnonsuit or dismissal see 
and Nonsuit § 69. 1 “we 
Stay of execution see Executions § 386. rh 
Stockholders’ suit see Corporations § 1444. " 
Suspension of member of exchange see Exchange 


and 


Cye 


Dismissal 


Writ of: h 
ita querela see Audita Querela § 4. 
ie Death nobis see Judgments [23 Cyc 885]. 
Husband’s competency to testify as to see Witnesses! 
[40 Cye 2222]. 
Imprisonment for deb 
Law 448. : 4 
ah against action at law in which defense of 
fraud may be made see Injunctions [22 Cyc 804]. 
Insolvent, effect of discharge, on debt created through 
fraud see Insolvency [22 Cyc 1345]. 
Interest: 
As damages see Damages § 144. ; 
In action for money had and received see Money 
Received [27 Cyc 885]. 
Intermingling of goods with those of another see Con- 
fusion of Goods § 3. ? 
Intervention of creditor fay action when no fraud shown 
see Parties [31 Cyc 516]. ; 
Joinder in equity of defendants charged with see Equity 
§ 309 


t created by see Constitutional 


d ment: : 
a an action on contract, as bar to action for fraud 


see Judgments [23 Cyc 1190]. 
[26 C. J.—67] 
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Judgment:—Continued 
Inquiry as to fraud in obtaining jurisdiction, in ac- 
tion on judgment of court of sister State see 
Ohne Hes BS eaeee 
ainead by traud, as bar to subsequent acti 
__.proceeding see Judgments [23 Gye 1261s Sas 
Jurisdiction of criminal proceeding, as affected by fraud 
in bringing accused within territorial jurisdiction see 
Criminal Law § 228. 
Jury trial See Juries [24 Cyc 127]. 
Lapse of time, as barring relief against inequity where 
party is ignorant of facts see Equity § 242. 
Legislative confirmation of fraudulent foreclosure sale 
of corporate property see Corporations § 2757. 
Levy under execution where goods left in defendant’s 
possession see Executions § 374. 
pape eee of-see Libel and Slander [25 Cyc 
Limitations: > 
In cases of fraud, when period begins see Limita- 
tions of Actions [25 Cyc 1173]. 
Of action: 
By heirs or distributee to set aside conveyance 
by ancestor, as fraudulent see Descent and 
Bead iat § 184. ; 
0: 


Enforce constructive trust based on fraud 
See Limitations of Actions [25 Cyc 1157]. 

Set aside settlement for see Executors and 
Administrators § 1974. 

Running of statute against right to relief by can- 
cellation of instrument see Cancellation of In- 
struments § 88. 

When cause of action fraudulently concealed see 
Limitations of Actions [25 Cyc 1213]. 

Loss of remedy through, as ground for equitable juris- 
diction see Equity § 24. 
Mails, use of, to defraud: 

Generally see Post Office [31 Cyc 1006]. 

Indictment see Post Office [31 Cyc 1017]. 

Making demand for the purpose of giving jurisdiction 
see Courts § 54. 

Marriage obtained by fraud, as ground for specific 

performance of contract in consideration of mar- 

riage see Specific Performance [36 Cyc 649]. 

Negligent ignorance causing delay, as affecting right 
to relief against see Equity § 244. 

Nonexistent facts embraced in submission see Submis- 
mission of Controversy [37 Cyc 351]. 

Notice to corporation of fraud by officer against third 
person see Corporations § 2361. 

Opening and closing in trial of action for breach of 
contract when fraud asserted see Trial [38 Cyc 1308]. 

Overvaluation of loss under fire insurance policy see 
Fire Insurance § 492. . 

Passing of title to goods under contract of sale as 
affected by fraud see Sales [35 Cyc 278]. 

Pleading: 

Alteration of instrument see Alteration of Instru- 
ments § 172. 

Denial of fraud in: 

Answer to bill for accounting alleging fraud in 
accounted stated see Accounts and Account- 


~ 


ing § 334. 

Injunction suit, effect of see Injunctions [22 
Cye 994]. 

Proceeding to establish trust see Trusts [39 
Cyc 625]. 


Fraud: 
As conclusion see Pleading’ [31 Cyc 55]. 
As ground for: ; 
Avoidance of statute of limitations see 
Limitations of Actions [25 Cyc 1418]. 
Relief against: 
Award: 
In equity see 
Award § 507. : 
Under statutes see Arbitration and 
Award § 518. 
Covenant see Covenants § 204. 


Arbitration and 


In: 
Action: 
By: Z3 
Legatees and devisees against heirs and 
next of kin see Descent and Dis- 
tribution § 166. 
Seller of goods: 
For damages for breach of contract 
see Sales [35 Cyc 588]. 
To recover goods see Sales [35 Cyc 
517 


Stockholders against corporate officers 

see Corporations § 1941. 
For: 

Breach of contract generally see Con- 
tracts § 895. 

Cancellation of instrument generally see 
Cees of Instruments §§ 147— 
156. 

Dissolution of partnership see Partnere 
ship [30 Cyc 733]. 
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Pleading:—Continued 
Fraud :—Ccntinued 
In:—Continued 
Action:—Continued 
For :—Continued 
Life insurance see ife Insurance [25 Cyc 
921]. 
Price of goods see Sales [35 Cyc 555]. 
Rescission of contract for sale of goods see 
Sales [35 Cyc 157]. 
On: 
Bond see Bonds § 196. F 
Commercial paper generally see Bills and 
Notes § 1216. 


To: 3 
Hstablish trust in public land patented_to 


wrong person see Public Lands [32 Cyc 
1063]. 

Set aside settlement of personal represen- 
tatives for see Executors and Adminis- 
trators § 2499. ' 

Application for appointment of receiver see 

Receivers [34 Cyc 113]. 

Bill in: , 
A Equity see Equity §§ 412, 476. 

Injunction suit see Injunctions [22 Cye 
2 One. 

Proceeding to: , ¥ 

Coumnee or set aside will see Wills 
{40 Cye 1269]. 

Enforce lien of vendor of real 
property see Wendor and Pur- 
chaser [39 Cyc 1866]. 

Enjoin: 

Collection of purchase money 
see Wendor and Purchaser 
[39 Cyc 2078]. 

Or set aside municipal contract 
see Municipal Corporations 
[28 Cye 1747]. 

Establish constructive trust see 
Trusts [39 Cyc 623]. ‘ 

Recover purchase money paid see 
Vendor and Purchaser [39 Cyc 
2061). 

Reform instrument see Reforma- 
tion of Instruments [34 Cyc 975]. 

Complaint for infringement of trade-mark _ see 
Trade-Marks, Trade-Names, and Unfair Com- 
petition [38 Cyc 895]. 

Defense to action: 

Against surety see Principal and Svrety 

[32etCy.es 129i]. 

For: 

Assessment on. corporate stock see 
Corporations § 1024. 

Foreclosure of mortgage of realty see 
Mortgages [27 Cyc 1602]. 

Infringement of trade-mark see Trade- 
Marks, Trade-Names, and Unfair 
Competition [38 Cyc 897]. 

Mutual benefit insurance see Mutual 
Benefit Insurance [29 Cyc 227]. 

Purchase price of real property see 
Vendor and Purchaser [39 Cyc 1959]. 

Rent see Landlord and Tenant [24 Cyc 
1213]. 

Specific performance see Specific. Per- 
formance [36 Cyc 782]. 

On: 


Bailment see Bailments § 149. 

Bill or note see Bills and Notes § 1292. 

Replevin bond see Replevin [34 Cyc 1601]. 

Plea of failure of consideration see Bills 
and Notes § 1205. 

Proceeding for writ of audita querela 
see Audita Querela § 23. 

General demurrer to bill charging fraud see Equity 
476 


Joinder of: , F 
Action for fraud with action: 
For: 
Breach of contract see Actions §§ 209, 
244, 


Injury to property see Actions 


§ 234. 
Of: 
Assumpsit and deceit see Actions 
§ 209. 
Trover see Actions § 209 text and 
note 91 [bl]. 


Actions of several persons injured by same 
fraud see Actions § 259 text and note 92 
[b]. 

Matters arising out of single fraudulent scheme 
in one bill see Equity § 438. 

Negativing discovery within statutory period 
see Cancellation of Instruments § 176. 
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Pleading :—Continued 
Reply or replication: 
AS: 
Departure see Pleading [31 Cyc 259]. 
Inconsistent see Pleading [31 Cyc 152]. 
To plea or accord and satisfaction see Accord. 
and Satisfaction § 138. : 
Splitting of actions arising out of single fraud see 
Joinder and Splitting of Actions [23 Cyc 447]. 
Preferences: 
Affecting validity of composition with creditors see 
a Compositions with Creditors §§ 85-107. 
y: be 
Bankrupt see Bankruptcy §§ 246-271. 
Corporation see Corporations §§ 3074-3099. 
In assignment for benefit of creditors see Assign- 
ments for Benefit of Creditors §§ 204-230. 
Priority, as ketween mortgage and other encumbrance 
of realty because of fraud see Mortgages [27 Cye 
D227]. 
Privilege of communication between attorney and client. 
as to fraud see Witnesses [40 Cyc 2373]. | 
Prosecution for, where committed partly in two coun- 
ties see Criminal Law § 294. 
Quasi estoppel see Estoppel §§ 204-247. 
Questions for jury: 
VAs, $0 = 
Buyer of goods see Sales [35 Cyc 86]. 
Conspiracy see Conspiracy § 256. 
Date of discovery of fraud see Limitations of 
Actions [25 Cyc 1435]. 
Deed see Deeds § 557. 
Execution of chattel mortgage see Chattel. 
Mortgages § 154. = 
Mutual benefit insurance see Mutual Benefit In- 
surance [29 Cyc 249]. 
Release see Release [34 Cyc 1105]. 
Will see Wills [40 Cyc 13832]. 


In: 
Action: 
es a of contract see Contracts 
a commercial paper see Bills and Notes 


: Replevin see Replevin [34 Cyc 1519]. 

Ratification by corporation of director’s fraud see Gor- 
poration § 1868. 

Rebutting presumption of correctness of firm books see 
Partnership [30 Cyc 744]. 

Recovery back: 

By United States of money obtained through fraud 
see United States [39 Cyc 752]. . 

Of payment obtained by fraud generally see Pay-= 
ment [3C Cyc 1312]. é 

Pensioi: money payment of which was induced by 
fraud see Pensions [30 Cyc 1374]. 

Redemption of land sold for taxes after time allowed. 
by statute, where owner prevented from acting 
through fraud see Taxation [37 Cyc 1392]. 

Refusal to testify because of tendency of examination 
in supplementary’ proceedings to show fraud see 
Executions § 1003. 

Relief from, by writ of audita’ querela see Audita 
Querela § 4. 

Rendition of service secured by fraud as raising im- 
a promise to pay see Work and Labor [40 Cyc 

Rescission of contract by buyer, as condition precedent 
to action for recovery because of fraud, of price paid 
see Sales [35 Cyc 607]. 

Restoration of goods, as condition precedent to rescis— 
sion of contract of sale by buyer for fraud see Sales 
[35 Cye 146]. ; 

Resulting trust see Trusts [39 Cyc 104]. 

Retention of possession of mortgaged chattel by mort- 
gagor as see Chattel Mortgages § 260. 

Saving question for review see Appeal and Error 
§ 

Service of prcecess by fraud as affecting jurisdiction see 
Courts § 98. 

Pate ey imputation of see Libel and Slander [25 Cyc 

Statute of frauds see Frauds, Statute of [20 Cyc 147]. 

Stay of execution as constructive fraud see Executions 
§ 368. 

Stockholders’ liability arising out of fraud see Cor- 
porations § 1535. é 

Supplementary proceeding to reach money fraudulently 
withheld see Executions § 939. 

Taking goods with consent of owner,,as larceny where 
consent obtained by fraud see Iharceny [25 Cye 40]. 
Usury, effect of borrower’s fraud see Usury [39 Cyc 

1000]. 

Venue of prosecution for obtaining money by fraud 
where fraud practiced in one jurisdiction and money 
obtained in another. see Criminal Law § 273. 

Wife’s competency to testify as to see Witnesses [40: 
Cye 2222]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 


FRAUD 


[26C.J3.] 1059 


I. DEFINITION AND CLASSIFICATION 


[§ 1] A. Definition. Fraud in its generic sense, 
especially as the word is used in courts of equity, 
comprises all acts, omissions, and concealments in- 
volving a breach of legal or equitable duty and 


resulting in damage to another.” 


been defined as any cunning or artifice used to cheat 
However, the wisdom of an 
exact legal definition of fraud has been questioned,‘ 
and it has been stated that fraud is better left un- 


or deceive another. 


meh Equitable fraud see Equity 
2. U. S.—Moore v. Crawford, 130 
WeS. (122,59 St) 447, 33 L. edt 873% 
In re Syracuse Gardens Co., 231 Fed. 
284, 291 [quot Cyc]; Moore v. Saw- 
yer, 167 Fed. 826; Brumby v. Jones, 
141 Fed. 318, 72 CCA 466. 
-~ Ala.—Morgan v. Gaiter, 202 Ala. 
492, 80.S 876; Kennedy v. Kennedy, 
2 Ada. 571. 


Ariz.—Jacobs v. George, 3 Ariz. 9, 
20. P 1838. 
Colo.—Sears v. Hicklin, 13 Colo. 


143, 21 P 1022; Kayser v. Maugham, 
8 Colo. 232, 6 P 803. 
Conn.—Story v. Norwich, etec., R. 


Co., 24 Conn. 113; 
D. C.—Hight v. Richmond Park 
Lmpra-Co;,. 471, App. 018; Lyner, Ve iV. 


S., 23 App. 324. 


Ga.—Roberts v. Woolbright, Ga. 
Dec. 98. 
Ili.i—Diversey v. Johnson, 93 Ill. 


547. 

Ind.—Holliday v. Perry, 38 Ind. A. 
588, 78 NE 877; Johnson v. Sherwood, 
34 Ind. A. 490, 73 NE 180. 

Iowa.—Dickinson v. Stevenson, 142 
Towa 567, 120 NW 324; Larson v. 
Williams, 100 Iowa 110, 63 NW 464, 
69 NW 441, 62 AmSR 544; Lumpkin 
v. Snook, 63 Iowa 515, 19 NW 333. 

Kan.—Clay Center v. Myers, 52 
Kan. 363, 35 P 25; Myers v. Clay Cen- 
ter Bd. of Education, 51 Kan. 87, 32 
P 658, 37 AmSR 2638; Hatch v. Bar- 
rett; 34 Kan. 223, 8 P 129. ; 

Minn.—In re Shotwell, 43 Minn. 
389, 45 NW 842; Cock v. Van Btten, 


12 Minn. 522. : : 
State, 107 Miss. 


Miss.—Smith_ v. 
486, 65 S 564, 567. 
’ Mo.—State v. Purl, 228 Mo.,1, 128 
Sw 196; Howard v. Scott, 225 Mo. 
685, 125 SW 1158; Derby v. Donahoe, 
208 Mo. 684,-106 SW 632; Clyce v. 
Anderson, 49 Mo. 387. 

Nebr.—Jones v. Seward County, 10 
Nebr. 154, 4 NW 946. 

N. Y.—Adamson v. ‘Union R..Co., 


74 Hun 3, 26 NYS 136; Richardson 
v. Trimble, 88 Wun 409; Matter of 
Reiffeld, 36 Mise. 472, 73 NYS 208; 


Gale v. Gale, 19 Barb. 249; Wads- 
4vorth v. Livingston County, 115 NYS 
8 [rev on other grounds 139 App. 
Div. 832. 124 NYS 334]; Matter of 
Hill, 7 NYS 328, 2 Conn. Surr. 25. 

Okl._-Ewing v. Ewing, 33 Okl. 414, 
L276) Sie 

Pa.—Gandolfo v. Hood, 1 Pearson 
269. 

Tenn.—Belcher v. Belcher, 10 Yerg. 
alee 

Tex.—Kellum v. Smith, ‘18 Tex. 
835; Jesse French Piano, etc., Co. v. 
Gibbon, (Civ. A.) 180 SW 1185; Mis- 
souri, etc. R. Co. v. Maples, (Civ. 
A.) 162 SW 426; Horton v. Smith, 
(Civ. A.) 145 SW 1088. 

W. Va.—Crislip v. Cain, 19 W. Va. 
438. 


3. Ala.—Kennedy v. Kennedy, 2 
Ala, 571. : 

Ariz.—Jacobs |v. George, 3 Ariz. 9, 
20 P 183. 

Cal.—Bretthauer v. Foley, 15 Cal. 
PAM Oe nL os eos Os 

Ga.—Roberts v. Woolbright, Ga. 
Dec. 98. 

Tll.— Farwell v. Metcalf, 61 Ill. 372. 

Ind.—Howard County v. Garrigus, 
164 Ind. 589, 73 NE 82, 74 NE 249; 
Noble v. Enos, 19 Ind. 72. 

fowa.—Plagmann vy. Davenport, 181 
Iowa 1212, 165 NW 393. 

Kan.—Downey v. Atchison, etc., R. 


tion.® 
Fraud has also 


Co., 60 Kan. 499, 57 P 101; Hatch v. 
Barrett, 34 Kan. 223, 8 P 129. 
Ky.—Anheuser-Busch Brewing As- 
soc. v. Daviess County Distilling Co., 
49 SW 541, 20 KyL 1522; Shipp v. 
Com., 101 Ky. 518, 41 SW 8:56, 19 


Me.—Great Northern Mfg. Co. v. 
Brown, 113 Me. 51, 92 A 993; Galvin 
v. Shaw, 12 Me. 454. 

Minn.—Roebuck vy. Wick, 98 Minn. 


KyL 634. ; 


130, 197 NW 1054; Brown, v. Man- 
ning, 3 Minn. 35, 74 AmD 736. 
N. Y.—Maher v. Hibernia Ins. Co., 


67 N. Y. 283; Matter of Reiffeld, 36 
Misc. 472, 73 NYS 808; Peo. v. Taylor, 
4 Park. Cr. 158- 
Okl.—Van Winkle v. Henkle, 77 
OKVM84 Wel 8GeNe) 9425 Coopem Vay HE: 
Se BtGye ip CO. conO ke Loo nao ae, 


S. D.—Williams v. Harris, 4 S. D. 
22, 54 NW 926, 46 AmSR 753. 


Tenn.—Turley v. Taylor, 6 Baxt. 
376. : 
W. Va.—Holt v. King, 54 W. Va. 


441, 47 SE 362. 


[a] Other definitions —(1) Fraud 
is “suggestio falsi, aut Suppressio 
veri.” Snyder v. Findley, 1 N. J 


EO oss daeA MEO a. Palin  INiedecLae 
57]. To same effect Dillard v. Moore, 
7 Ark.‘166; Potts v. Chapin, 133 Mass. 
276; Lee v. Jones, 17 C. B. N. S. 482, 
112 ECL 482, 144 Reprint 194; Shan- 
non v. Gore Dist. Mut. F. Ins. Co., 
Bue UG KOR KO} IBY ERD So (A ery Way Gi eal ees ae 
tional perversion of the truth for the 
purpose of obtaining some valuable 


thing or promise from another.’ 
Webster D. [quot Bellevue State 
Bank. vin Coffins, 22) Tdan210,)) 219; 


125 P 816; Barnes v. Crawford, 115 
N. C. 76, 20 SE 386]. To same ef- 
fect Sallies v. Johnson, 85 Conn. 77, 
81 A 974, AnnCas1913A 386; McCas- 
key Register Co. v. Keena, 81 Conn. 
656, 71 A 898: State v. Purl, 228 Mo. 
1, 128 SW 196. (3) “Fraud consists 
of any deceitful practice used in de- 
priving or endeavoring to deprive an- 
other of his known right by means 
of some artful device or plan con- 
trary to the plain rules of common 
honesty.”*” Martin v. U. S., 7 Ind.. T. 
451, 104 SW 678, 684 [quot Mitchell 
v. Kintzer, 6 Pa. 216, 219, 47 AmD 
408]. To same effect Cloud County 
v. Hostetler, 6 Kan. A. 286, 51 P 62; 
Moody v. Wike, 179 N. C. 541, 87 
SE 350. (4) “A deception practiced in 
order to induce another to part with 
property or to surrender some legal 
right.’”’ Leber v. Dietz, 22 Misc. 524, 
49 NYS 1002. To same effect Sallies 
v. Johnson, 85 Conn. 77, 81 A 974, 
AnnCasi1913A 386; Alexander Vv. 
Church, 53 Conn. 561, 4 A 103. (5) 
“Wraud has been defined: (1) An act 
or course of deception deliberately 
practiced with the view of giving a 
wrong or unfair advantage; deceit; 
trick; an artifice by which the right 
or interest of another is injured. 
(2) Specifically, in law, an artifice 
employed by one person for the pur- 
pose of deceiving another to the 
prejudice of his right. (3) A posi- 
tion artfully contrived to work 
damage or prejudice; a snare.” Dun- 
more Borough School Dist. v. Wah- 
lers, 28 Pa. Super. 39, 43 [quot Brown 
v. Garlock, 15 Pa. Dist. 629]. (6) 
The deception which leads ‘a man 
into damage by wilfully or recklessly 
causing him to believe and act on a 
falsehood.” Pollock Torts (Webb 
ed) pp 348, 349 [quot Fottler v. 


defined,® and some courts have said that the common 
law not only fails to define fraud but perhaps 
asserts as a principle that there shall be no defini- 
Further it is frequently stated that owing 
to the multiform character of fraud and the great 
variety of attendant circumstances no definition 
which is all inclusive can be framed, but each case 
must be determined on its particular facts.” 
Synonyms. It has been said that fraud is synony- 


Moseley, 179 Mass. 295, 298, 60 NE 
788]. (7) “Falsehood applied to the 
purpose of injury, and will not in the 
legal sense of the term exist, un- 
less there is, first an effort to de- 
ceive, and next a false impression 
produced. Both these things must 
concur, and the existence of both 
must in some appropriate way be 
established.” Vulleany Oil Co. iva 
Simons, 6 Phila. (Pa.) 561, 564. (8) 
“To constitute fraud, there must co- 
incide in one and the same person, 
knowledge of some fact and conduct 
inequitable having regard to such 


knowledge.” Fry Spec. Perf. § 389 
[quot Nibert v. Baghurst, 47 N. J. 
Eq. 201, 207, 20 A 252]. (9) Fraud 


consists in an undue advantage taken 
of a party under circumstances which 
mislead, confuse, or disturb the just 
results of his judgment, and thus ex- 
pose him to be the victim of the 


willful, the importunate, and the 
cunning. Shirk v. Mitchell, 137 Ind. 
185, 86 NE 850; Pursley v. Wikle, 


118 Ind. 139, 19 NE 478. 


Bia Ark,—Winter v. Bandel, 30 Ark. 


Colo.—Meldrum v, Meldrum, 15 
Colo. 478, 24 P 10838, 11 LRA 65, 
Md.—McAleer v. Horsey, 35 Md. 


439, 

Mo.—Stonemets v. Head, 248 Mo. 
243, 154 SW 108; Howard v. Scott, 
225 Mo. 685, 125 SW 1158; Clyce v. 
Anderson, 49 Mo, 87. 

N.-Y.—Du Flon v. Powers, 14 Abb 
PrNS 391. . 

See .Milekovich v. Quinn, (Cal, A.) 
181 P 256, 261 (“equity will not at- 
tempt to put a fence around fraud 
nor to define just what form of de- 
ceit is fraudulent’); Pride v. Baker, 
(Tenn. Ch.) 64 SW 329, 332 (‘courts 
have declined to give any hidebound 
definition of fraud’’), 

“Fraud is kaleidoscopic, infinite. 
Fraud being infinite and taking on 
protean form at will, were courts to 
cramp themselves by defining it with 
a hard-and-fast definition, their ju- 
risdiction would be cunningly cir- 
cumvented at once by new schemes 
beyond the definition. Messieurs, the 
fraud-feasors, would like nothing 
half so well as for courts to say 
they would go thus far and no fur- 


ther, in its pursuit.” Stonemets v. 
aead, 248 Mo. 248, 268, 154 SW 


“If there were a technical defini- 
tion of fraud, and everything must 
come within the scope of its words 
before the law could deal with it as 
fraud, the very definition would give 
to the crafty just what they wanted, 
for it would tell precisely how to 
avoid the grasp of the law.” 2 Par- 
son Contracts p 769 [quot Winter v. 
Bandel, 30 Ark. 362, 373]. 

5. Stonemets v. Head, 248 Mo. 
243, 154 SW 108; Howard v. Scott, 
225. -Mo. 685, 125 SW 1158. 

6. Lehman v. Shackleford, 50 Ala. 
437; Winter v. Bandel, 30 Ark. 362; 
McAleer v. Horsey, 35 Md. 439. 
ie ie Ark.—Hanger vy. Evins, 38 Ark. 
Conn.—McCaskey Register Co. v. 
Keena, 81 Conn, 656, 71 A 898. 
jel tats v. Holloway, 8 Blackf. 


oO. 

Kan.—BHureka Bank vy. Bay, 90 Kan. 
506, 135 P 584, 

Mass.—Reynolds v. Reynolds, 3 Al- 
len 605. 
Mo.—Stonemets v. Head, 248 Mo. 


! 
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mous with bad faith,® covin,® false swearing,!® over- 
reaching,!! and dishonesty ;3? but distinguishable 


from mistake,!® or negligence,}!4 
force.16 


Duress is by some authorities classified as a 


species of fraud.1* 


Undue influence is also classed as a species of 


fraud.18 


[§ 2] 


circumstances of imposition. 


243, 154 SW 108; Howard v. Scott, 


225 Mo. 685, 125 SW_1158; Clyce v..: 


Anderson, 49 Mo. 37; Barr v. Baker,®9 
Mo. 850; Rhodes v. Dickerson, 95 Mo. 
A. 395, 69 SW 47; Brownlee v. Hew- 
itt, 1 Mo. A. 360. 

N. J.—Marsh v. Cook, 32 N. J. Ea. 
262; "Wise v. Fuller, 29 N. J. Hq. 


Okl.—Van Winkle v. Henkle, 77 
OkKl. 34, 186 P 942. 

Tex._-Kellum v. Smith, 18 Tex. 835; 
Horton v. Smith, (Civ. A.) 145 SW 
1088; Schaeffer v. Blanc, (Civ. A.) 
87 SW 745. 

W. Va.—Holt v. King, 54 W. Va. 
441, 47 SE 362. 

“Tt is impossible to frame a defini- 
tion of fraud which will accurately 
define it in all of its multitudinous 
forms.” Marsh v. Cook, 32 N. J. 
Eq. 262, 266. 

‘Fraud is so various that it es- 
capes exact definition.” Brownlee v. 
Hewitt, 1 Mo. A. 360, 366. - 

“Fraud is manifold in its devices, 
and its ingredients cannot be so de- 
fined as to include all cases, save by 
such general statements as must, 
after all, refer the question to the 
judgment of the jury upon the facts.’ 
Hanger v. Evins, 38 Ark, 334, 346. 

Sa Stark, v. Starr, 22) 2 Cas. No. 
13,307, 1 Sawy. 15; Hilgenberg  v. 
Northup, 134 Ind. 92, 33 NE 786; 
State v. Petersen, 36 Ind. A. 269, 75 
NE 602. 

“Good faith is the opposite of bad 
faith, and bad faith and fraud are 
synonymous.’ Stark v. Starr, 22 F. 
Cas. No. 13,307, 1 Sawy. 15 [quot 
State v. Petersen, 36 Ind. A. 269, 75 
NE 602, 605]. 

9. Dowing v. Carr, 38 SW 1044, 18 
KyL 979. 

10. Linscott v. Orient Ins. Co., 88 
Me. 497, 34 A 405, 51 AmSR 435. 

11. Stocks v. Boulter, 3 OntWN 
1397, 22 OntWR 464, 5 DomLR 268 
[aff 47 Can. S. C. 440, 49 CanLJ 232, 
10 DomLR 316]. 

[a] For example.—To ‘overreach” 
means “to deceive by cunning, arti- 
fice or sagacity, cheat, outwit.” 
Stocks v. Boulter, 3 OntWN 1397, 22 
OntWR 464, 468, 5 DomLR 268 Taft 
47 Can. S: C. 440, 49 CanLJ 232, 10 
DomLR 316]. 

12. Ex p. Drayton, 153 Fed. 986; 
Ex p. Hollman, 79 S. C. 9, 60 SE 19, 
21 LRANS 242, 14 AnnCas 1105. See 
also Adams v. Barber, 157 Mo, A. 370, 
386, 139 SW 489 (“the word ‘fraudu- 
lent? is defined ...as follows: ‘Using 
fraud; trickery; deceit. Dishonest. 
Synonym: Deceitful, fraudful, guile- 
ful, crafty; treacherous; dishonest’ able 

13. Farwell v. Metcalf, 61 Ill. 372, 
874; Matador Land, etc., Co. v. State, 
(Tex. Civ. A.) 54 SW 256. 

“Deceit excludes the idea of mis- 
take, and fraud has been termed a 
grosser species of deceit. Deceit is 
a fraudulent misrepresentation, by 
which one man deceives another, to 
the injury of the latter.” Farwell v. 
Metcalf, supra. 


[a] For example, it cannot be 


B. Classification—1. In General. Fraud 
may be classified as actual and constructive.® To 
these must be added, largely for the purpose of 
elimination, legal fraud or fraud upon the law.?° 
Another division is into four classes consisting of: 
(1) Fraud dolus malus, or arising from facts and 
(2) Fraud apparent 
from the intrinsic nature and subject of the trans- 


FRAUD 
action. (3) 


injustice,® and 


stances and condition of the parties. 
upon third persons.”1 


[$$ ies 


Fraud presumed from the circum- 


(4) Fraud, 


[§ 3] 2. Actual Fraud. Actual fraud is inten- 


tional fraud ;?? it consists in deception, intentionally 


practiced to induce another to part with property 


plishes the end 


legally said that “fraud” and ‘‘mis- 
take’ are synonymous terms. They 
have different technical meanings. 
Matador Land, etc., Co. v. State, (Tex. 
Civ. A.) 54 SW 256. 

14, Wilson v. York, ete., R. Co., 11 
Gill & J. (Md.) 58; Lyon v. James, 
He App. Div. 385, 90 NYS 28 [aff 181 

NSS 512 snemsy 3s NEL EG, 
mem]. 

[a] Distinction stated.—(1) Fraud 
and negligence are by no means iden- 
tical. Fraud is malfeasance, a posi- 
tive act resulting from a willful in- 
tent to deceive; negligence is strictly 
nonfeasance, a wrongful act result- 
ing from inattention and not from 
design. ‘‘Negligence, in its various 
degrees, ranges between pure acci- 
dent and actual fraud, the latter 
commencing where negligence ends. 
Negligence is evidence of fraud, but 
Stillemis’) not, tfraud: Gardner v. 
Heartt, 3 Den. (N. Y.) 232, 238. (2) 
“Negligence and fraud are not 
synonymous terms. . Fraud pre- 
supposes a willful purpose resorted 
to with intent to deprive another of 
his legal rights. . Negligence, 
whatever be its grade, does not in- 
clude a purpose to do a wrongful act. 
It may be some evidence of, but is 
not fraud.” Reno v. Bull, 226 N. Y. 
546, 551, 124 NE 144. 

16. Silveyvs va, UloSo.1 Ct. Cl. 305; 

16. Avakian v. Avakian, 69 N. J. 
Eq: 89, 112, 60 A 521. 

“Rorece implies physical restraint 
of the will. Fraud some overruling 
moral necessity, by which a certain 
state of the will is brought about 
which could not have been so with- 
out deceit.” Avakian v. Avakian, 
supra. 

17. Smith v. Blakesburg Sav. 
Bank, 182 Iowa 1190, 164 NW 762; 
Neibuhr v. Gage, 99 Minn. 149, 108 
NW 884, 109 NW 1; Dayton City Nat. 
Bank v. Kusworm, 91 Wis. 166, 64 
NW 843. 

18. Dayton City Nat. Bank v. Kus- 
worm, 91 Wis. 166, 64 NW 848. 

“The only difference between fraud, 
undue influence, and duress is as to 
the method employed in overcoming 
the volition of the victim. In case of 
fraud the volition of the victim is 
usually overcome by deceit, false 
representations or false pretenses. 
In case of undue influence the voli- 
tion of the victim is usually over- 
come by importunities, flatteries, in- 
sinuations, and artifice, and yet all 
the authorities class undue influence 
as a subtle species of fraud. In 
ease of duress the volition of the 
victim is usually overcome by fear 
of imminent injury to the person or 
property, and hence is a more gross 
species of fraud.” Dayton City Nat. 
Bank v. Kusworm, 91 Wis. 166, 173, 
64 NW 848. See also Undue Influ- 
ence [39 Cyc 681]; and cross refer- 
ences there given. 

19. Ga.—Jackson v. Jackson, 47 
Ga. 99. 


Ky.—Louisville, ete. R. Co. 


or to surrender some legal right, and which accom- 


designed.2? The codes of several 


states define actual fraud as consisting in the in- 
tentional commission of any of the following acts: 
(1) The suggestion, as a fact, of that which is not 
true, by one who does not believe it to be true. (2) 
The positive assertion, in a manner not warranted 
by the person making it, of that which is not true, 
although he believes it to be true. (3) 
pression of that which is true, by one having knowl- 


The sup- 


feit Cyc}; 

Mo.—Barrie vy. United R. Co., 138 
Mo. A. 557, 119 SW 1020. 

N. Y.—Forker v. Brown, 10 Misc. 
161, 30 NYS 827 [aff 159 N. Y¥. 540 
mem, 53 NE 1125 mem]. 

Wis. —Parsons y. Balson, 129 Wis. 
311, 109 NW 136. 

“actual fraud” defined see infra 


ee oe fraud” defined see 
infra § 4 

20. See infra § 5. 

21. Chesterfield v. Janssen, 2 Ves. 
125, 28 Reprint 82, 18 ERC 289 (per 
Lord Harwicke) [cit Bobee  v. 
Walker, 14 Pa. 139; Hinchman vy. 
Evans, 1 N. J. Eq. 100]. 

22. Ga.—Finney v. Morris, 116 Ga. 
758, 42 SE 1020. 

Ida.—Bellevue State Bank vy. Coffin, 
22 Ida. 210, 125 P’816. 

Til Blake v. Thwing, 185 Ill. A. 
me Snively v. Meixsell, 97 Ill. A. 

Mo.—Knight v. Rawlings, 205 Mo. 
412, 104 SW .83, 13 LRANS 212, 12 
AnnCas 325; Barrie v. United R. Co., 
138 Mo. A. 557, 119 SW 1020. 

N. Y.—Costello v. Costello, 209 N- 
Y. 252, 103 NE 148 [aff 152 App. Div. 
A280, 30 NS ts 2c 

Tex, —Taylor v. Hawley First State 
Bank, (Civ. A.) 178 SW 35. 


W. Va.—Tolley v. Poteet, 62 W. 
Va. 231, 57 SE 811; Dickinson v. 
Chesapeake, ete, R: Co., le Wes Ni 


Eing.—Green v. Nixon, 23 Beav. 530, 
53 Reprint 208. 

See Douglas v. Ogle, (Fla.) 85 S 
248, 244 [quot, Pomeroy Eq: Jur. (4th 
ed) § 992] (“the distinguishing ele- 
ment of actual fraud is always un- 
truth between the parties to the 
transaction’’). 

[a] For example there can be no 
actual fraud where a representation 
was made in good faith. Taylor v. 
Hawley First State Bank, (Tex. Civ. 
A.) 178 SW 35. 

23. Judd v. Weber, 55 Conn. 267, 
11 A 40; Haas v. Sternbach, 156 Ill. 
44, 41 NE 51; Guild v. More, 32 N. D. 
432, 155 NW 44; Lodge v. Rose Val- 
ley Mills, 1 Pa. DISGHS1ae S12. 

{a] Other definitions —(1) “Fraud, 
under the Civil Law, is defined to 
be ‘any cunning, deception or artifice 
used to circumvent, cheat or deceive 
another.’ And this definition Judge 
Story adopts as sufficiently descrip- 
tive of actual fraud.” Per Lumkin, 
J. in Robson v. Harwell, 6 Ga. 589, 
614. To same effect Farrell y. Davis, 
85: Or. 213, 161, Po 1945796, 708 [eit 
Cyc]; Wortman Vv. Young, (Tex. Civ. 
A.) 221 SW 660, 662 [cit Cyc]. (2) 
“When the party intentionally, or 
by design, misrepresents a material 
fact, or produces a false impression 
in order to mislead another, or to 
entrap or cheat him, or to obtain an 
undue advantage of him; in every 
such case there is a positive fraud, 
in the truest sense of the term. % 
Willink v. Vanderveer, 1 Barb. (N. 


Bryant, 149 Ky. 359, 149 SW 830, 832 VED) Os TOO 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 3-5] 


edge or belief of the fact. (4) A promise made 
without any intention of performing it. 
other act fitted to deceive. Under other code pro- 
visions, actual fraud is defined as any kind of 
artifice by which another is deceived, and implies 


moral guilt.25 


[§ 4] 3. 


24. See code provisions; and: 

Cal.—Flood v. Templeton, 152 Cal. 
148, 92 P 78, 183 LRANS 579; Hart- 
wig v. Clark, 138 Cal. 668, 72 P 149; 
Daley ove, Quick, 99) Cale 179,833 -P 
859; Mayer v. Solazar, 84 Cal. 646, 
24 P 597; Bacon v.’ Soule, 19 Cal. 
A. 428, 126 P 384; Hodgkins v. Dun- 
hameet0) + Caly HA. 690) 21103) Pes bs 
Chamberlain y. Chamberlain, 7 Cal. 
A. 634, 95 P 659; Nash yv. Rosesteel, 
18 Cal,y Aw 504; 94 P 3850. 

Mont.—Turk v. Rudman, 42 Mont. 
1, 111 P 789; Kelly v. Ellis, 39 Mont. 
DI el O4 YP A87T3e 

N. D.—Andrieux v. Kaeding, 181 
NW 59; Liland v. Tweto, .19 N. D. 
551, 125 NW 1032; Hart v. Hanson, 
ape D. 570, 105 NW 942, 3 LRANS 

Okl.—Kelly v. Robertson, 61 Okl. 
85, 160 P 46; Gannon v. Hausaman, 
42 Okl. 41, 140 P 407, 52 LRANS 
519; Joines v. Combs, 38 Okl. 380, 
2p liblbee “Garvineiyvs | biarrelioy 2:7 
Okk 373, 1183 P-186, 35 LRANS: 862, 


AnnCasi1912B 744; Howe v.- Martin, 
23 Okl. 561, 102 P 128, -138) AmSR 
840; Citizens’- State Bank vy. Cress- 


ler, 170 P 280; Henry v. Collier, 169 
P 636; Kelly v. Robertson, 61 Okl. 
85, 160 P 46; Gannon v. Hausaman, 
42 Okl. 41, 140 P 407, 52 LRANS 519. 

S. D.—Neilson v. Edwards, 34 S. 
D. 399, 148 NW 844; Roper v. Noel, 
32S. D. 405, 143 NW 1380; Parker v. 


Ausland, 13 S. D. 169, 82 NW 402; 
Whitbeck v. Sees, 10 S. D. 417, 73 
NW 915. 

25. Ga. Civ. Code § 4025; North- 


western L. Ins. Co. v. Montgomery, 
116 Ga. 799, 43 SE 79. -See also 
Jackson vy. Jackson, 47 Ga. 99 (de- 
cided at common law but containing 
the same definition of actual fraud). 

26. Fraud construed from confi- 
dential relations see infra §§ 18, 24, 
712; and cross references there given. 

27. Clay Center v. Myers, 52 Kan. 
368, 365, 35 P 25; Jackson v. Jack- 
son, 47 Ga. 99. See also Equity § 90. 

“Constructive fraud consists in any 
act of omission or commission con- 
trary to legal or equitable duty, trust 
or confidence justly reposed, which is 
contrary to good conscience, and op- 
erates to the injury of another.” 
Black L. D. [quot Clay Center Vv. 
Myers, supra]; Jackson v. Jackson, 


47 Ga. 99. , 
28. U. S.—Frost v. Latham, 181 
Fed. 866. 
Ga.—Robson v. Harwell, 6 Ga. 589. 
Iowa. — Curtis v. Armagast, 158 
NW 873. 


Iowa 507, 138 

N, M—C. J. Li. Meyer, etc., Co. 7. 
Black, 4 N. M. 190, 16 P 620. 

N. Y.—Costello v Costello, 209 N. 
Y. 252, 103 NE 148 [aff 152 App. Div. 
280, 187 NYS 132]; Spallholz v. Shel- 
don, 158 App. Div. 367, 143 NYS 417 
[aff 216 N. Y. 205, 110 NE 431, Ann 
Cas1917€ 205]. 

N. C.—Hobgood v. Ehlen, 141 N. C. 
344, 538 SE 857. 

See Green v. Nixon, 23 Beay. 530, 
53 Reprint 208 (where the use of the 
term “constructive fraud’ is con- 
demned as inaccurate on the ground 
that all fraud implies a willful act 
whereby one is deprived by unlawful 
means of what he is entitled to). 

“By constructive frauds are meant 
sueh acts or contracts as, although 
not originating in any actual evil 
design or contrivance to perpetuate 
a positive fraud or injury upon other 


Constructive Fraud.?é 
fraud is a breach of legal or equitable duty 27 
which, irrespective of the moral guilt of the fraud 
feasor, the law declares fraudulent because of its 
tendency to deceive others, to violate publie or pri- 


FRAUD 


(5) Any 


tive fraud.?2 


[§ 5] 


Constructive 


persons, are yet, by their tendency 
to deceive or mislead other persons, 
or to violate private or public con- 
fidence, or to impair or injure the 
public interests, deemed equally rep- 
rehensible with positive fraud, and 
therefore are prohibited by law as 
within the same reason and mischief 
as acts and contracts done malo 
animo.” 1 Story Equity Jur. § 258 
[quot In re Syracuse Gardens Co., 
231 Fed. 284, 291; Haas v. Sternbach, 
156 Ill. 44, 41 NE 51; Martin v. U. S., 
7 Ind. T. 451, 104 SW 678, 684]. To 
same effect Bouvier L. D. [quot 
Spallhotz v. Sheldon, 158 App. Div. 
367, 143 NYS 417, 418]. 
“Constructive frauds’ are acts, 
statements, or omissions which oper- 
ate as virtual frauds on individuals, 
or which, if generally permitted, 
would be prejudicial to the public 
welfare, and yet may have been un- 
connected with any selfish or evil 
design.’”’ Anderson L. D. [quot Spall- 
holz v. Sheldon, 158 App. Div. 367, 
369, 143 NYS 417 (aff 216:°N. Y. 205, 
110 NE 4381, AnnCas1917C 205)]. 
“Constructive fraud may be de- 
scribed as an act done or omitted, 
not with an actual design to per- 
petrate positive fraud or injury upon 
other persons, but which, neverthe- 
less, amounts to positive fraud, or 
is construed as a fraud by the court 
because of its detrimental effect 
upon public interests and public or 
private confidence.” Eaton Eq. p 287 
[quot Spallholz v. Sheldon, supra]. 
{a] Other definitions.—(1) “An 
act which the law declares to be 
fraudulent, without inquiring into its 
motive; not because arbitrary rules 
on this subject have been laid down, 
but because certain acts carry in 
themselves an irresistible evidence 
of fraud.’? McBroom v. Rives, 1 Stew. 
GATS) 7258 19 G2) An: ack which 
the law declares to be fraudulent, 
without inquiring into its motive.” 
McBroom v. Rives, supra [quot 
Frost v. Latham, 181 Fed. 866]. To 
same effect In re Syracuse Gardens 
Cow S23 tmmeds 4284.29) _ fauots Cyl: 
Keanu v. Kamanoulu, 20 Hawaii 96, 
102 [cit Cyc]; Alsmeier v. Adams, 
(Ind. A.) 105 NE 1033, 1043 [quot 
Cyc]; Stewart v. Baldwin, 86 Wash. 
63, 78, 149 P 662 [quot Cyc]. (3) 
“Constructive fraud” is simply a 
term applied to a great variety 
of transactions which equity re- 
gards as wrongful, to which it at- 
tributes the same or similar effects 
as those which follow from actual 
fraud, and for which it gives the 
same or similar relief as that grant- 
ed in eases of actual fraud. Pom. 
Eq. Jur. (4th ed) § 992 [quot Pome- 
roy Eq. Jur. (4th ed) § 992 (quot 
Douglas v. Ogle, (Fla.) 85 S 243)]. 
[b] ‘Statutory definitions. — (1) 
Under the California Civil Code con- 
structive fraud may be said to con- 
sist of: ‘1. Any breach of duty which, 
without an actually fraudulent in- 
tent, gains an advantage to the per- 
son in fault ... by misleading an- 
other to his prejudice. ... or 2. In 
any such act or omission as the law 
specifically declares to be fraudu- 
lent, without respect to actual 
fraud.” Carty v. Connolly, 91 Cal. 
15, 18, 27 P 599; Bacon v. Soule, 19 
Cal. A. 428, 126 P 384. (2) Under 
the Oklahoma code “ ‘constructive 
fraud’ consists in any breach of duty 


4. Legal Fraud or Fraud in Law. 
terms ‘‘legal fraud’’ and ‘‘fraud in law’’ have been 
used as synonymous with constructive fraud.3? Thus 
these terms have been employed to describe action- 
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vate confidence, or to injure public interests.?8 
Neither actual dishonesty of purpose 29 nor intent 
to deceive °° is an essential element of constructive 
fraud. An intent to deceive is an essential element 
of actual fraud.*! 
an intent distinguishes actual fraud from construe- 


The presence or absence of such 


The 


which, without an actually fraudu- 
lent intent, gains an advantage to 
the person in fault, or any one claim- 
ing under him, by misleading an- 
other to his prejudice.’ Murray v. 
Speed, 54 Okl. 31, 37, 1538 P 181. (3) 
Under the Georgia code “construc- 
tive fraud consists in any act of 
omission or commission, contrary to 
legal or equitable duty, trust or con- 
fidence justly reposed, which is con- 
trary to good conscience and operates 
to the injury of another... [and] 
may be consistent with innocence.” 
Northwestern L. Ins. Co. v. Mont- 
gomery, 116 Ga. 799, 806, 43 SE 79. 

29. Iowa.—Curtis v. Armagast, 
158 Iowa 507, 1388 NW 873. 

N. Y.—Forker v. Brown, 10 Misc. 
161, 30 NYS 827 [aff 159 N. Y. 540 
mem, 53 NE 1125 mem]. 

. D.—Newell v. Wagness, 1 N. D. 
62, 44 NW 1014. 

Wis.—Parsons v. Balson, 129 Wis. 
311, 109 NW 136. 

Man. — Wolfson Oldfield, 22 
Man. 159, 169, 

“Actual dishonesty of purpose is 
not an ingredient of constructive 
fraud.” Wolfson y. Oldfield, supra. 

30. Ala.— Price v. Masterson, 35 
Ala. 483. 

Cal.—Carty v. Connolly, 91 Cal. 15, 
27 P 599; Bacon v. Soule, 19 Cal. A. 
428, 126 P 384. 


Vv. 


pe eee v. Thwing, 185 Ill. <A. 
ua 

Ind. — Leader Pub. Co. v. Grand 
TPrust,- ete; Cot,.1382 sInds. 6517" 660° 


108 NE 121; Windle v. Valparaiso, 
62 Ind. A, 342, 113 NE 429. 

Okl.—Murray v. Speed, 54 Okl. 31, 
Lose) sie 

“Constructive fraud or legal fraud 
arises by acts or course of conduct 
which, if sanctioned by law would, 
either in the particular case, or in 
common experience, secure an un- 
conscionable advantage, irrespective 
of the existence of evidence of actual 
intent to defraud.’ Leader Pub. Co. 
vee Grant. “Drust. fetes; .Coy supra: 

31. See supra § 38. 

32. Stevens v. Alabama-State Land 
Co., 121. Ala. 450, 25°S 995. (See 
Leader Pub. Co. v. Grant Trust, etc., 
Co., 182 Ind. 651, 108 NE 121 (dic- 
tum). 

[a] Actual as opposed to construc- 
tive fraud.— The difference between 
actual fraud and constructive fraud 
lies in the intention. If there is a 
dishonest intent, the fraud is actual; 
if there is no dishonest intent, but a 
false statement of fact on which the 
other party acts to his injury, the 
fraud is constructive. Stevens v. 
Alabama State Land Co., 121 Ala. 


450, 25. S 995. 
S3.. Header! Pub; Co. va Grant 
182 Ind. 651, 108 


Trust. ete. Cor, 

NE 121; Kountze v. Kennedy, 147 N. 
Y. 124, 41 NE 414, 49 AmSR 651, 29 
LRA 360; Lyon v. James, 97 App. 
Div. 385, 90 NYS. 28 [aff 181 Nu Y. 
512 mem, 73 NE 1126 mem]; Jesse 
French Piano, ete., Co. v. Gibbon, 
(Tex. Civ. A.) 180 SW 1185. 

[a] “Fraud in law is what the law 
condemns from all the facts and cir- 
cumstances surrounding a _ transac- 
tion and is synonymous with con- 
structive fraud.” Leader Pub. Co. v. 
Grant “Erust,ete:,1©o:;,, 182sInd: Gor 
660, 108 NE 121. 

Definition of constructive, fraud see 
supra § 4, 


1062 [26C.J.] 


able fraud in which a corrupt motive of gain to self 
or injury to another is missing, and in contra- 
distinction to actual or moral fraud °° sometimes 
Some courts, however, con- 
demn the term ‘‘legal fraud’’ as too vague,’ and 


ealled fraud in fact.®® 


FRAUD 


or legal cold.%8 


=) a 
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state that it has no more meaning than legal heat 


Under some code provisions the 


phrase ‘‘legal fraud’’ includes both guilty and in- 
nocent misrepresentations and is practically synony- 
mous with ‘‘actionable fraud.’’ °° 


II. ELEMENTS AND ESSENTIALS 


[§ 6] 


tionable fraud consist of: 
(2) Galtsitalsity.<2)) (3) 


its truth.44 (5) 


34. Lobdell. v. Baker, 3 Metc. 
(Mass.) 469; Brown v. Binney, 1 Pa. 
Co. 432; Southwestern Surety Ins. 
Co. v. Hico Oil Mill, (Tex. Civ, A.) 
203 ‘Sw-137, 141 [cit Cyc]; Foster v. 
Charles, 6 Bing. 396, 19 ECL 183, 
130 Reprint 1333, 7 Bing. 105, 20 
MCEM55) 131 Reprint 40; Moens, v. 
Heyworth, 10 M. & W. 147, 152 Re- 
print 418. 

“There is such a thing, in this 
state at least, as legal fraud, and 

. . certain acts are, independent of 
whether the motives of the party be 
immoral or innocent, regarded as and 
given all the effects of actual fraud.” 
Brown vy. Binney, 1 Pa. Co. 432, 440. 

“Misrepresentations, inducing the 
issuance of a policy made in 
good faith, and in ignorance of their 
falsity, and with no intention to de- 
ceive or defraud the insurer .. 
would constitute what is sometimes 
inaptly designated as a. ‘fraud in 
law,’ or ‘legal fraud.’ ” Southwest- 
ern Surety Ins. Co. v. Hico Oil Mill, 
supra. 

85. Hart v. Swaine, 7 Ch. D. 42; 
Foster v. Charles, 6 Bing. 396, 19 
BECE''183,. 130 ‘Reprint: 1333;°7) Bing. 
105, 20 BCL 55, 131 Reprint 40; Dis. 
op. Haycraft v. Creasy, 2 East 92, 


102 Reprint 303; Moens v. Heyworth, 


10 M. & W. 147, 152 Reprint 418. 

[a] Actual fraud. — “In legal 
fraud, the intent to defraud is pres- 
ent by irrebuttable presumption, 
while in actual fraud, as distin- 
guished from legal fraud, the intent 
must be shown. Legal fraud is tan- 
tamount to actual fraud, the only 
practical difference in the trial of 
causes being that actual fraud is for 
the jury to find, and legal fraud, 
where the facts are undisputed or as- 
certained, is for the court; but in 
each the intent is a constitutent ele- 
ment; in one instance to be proven, 
and in the other instance irrebuttably 
presumed.” Albert Ochse Co. V. 
DPrda, 34 Pai Co. 151,153. 

[b] Moral fraud.— “A misrepre- 
sentation made without a corrupt mo- 
tive or dishonest purpose is called 
legal fraud. If there be present a 
corrupt motive or dishonest purpose 
in making a representation there is 
moral fraud.” Kerr Fraud and Mis- 
take p 55 [quot Virginia F. & M. 
Ins, Co. v. Hogue, 105 Va. 355, 370, 
54 SE 8]. 

36. Gibson v. Love, 4 Fia. 217; 
Louisville, etc., R. Co. v. Bryant, 149 
Ky. 359, 149 SW 830; Delaney v. 
Valentine, 154 N. Y. 692, 49 NE 65 
[rev 11 App. Div. 631, 42 NYS 1123]. 
But see French vy. Holmes, 67 Me. 
186, 193 [quot Stevens v. Robinson, 
72 Me. 381, 386] (“there is no such 
thing as fraud in law as _ distin- 
guished from fraud in fact”). 

[a] Fraud in fact.—The term 
“fraud in fact” is sometimes used in 
contradistinction to “legal fraud” or 
“fraud in law,” to denote the fraud 
which is the basis for the recovery 


of exemplary damages, namely, 
fraud involving moral turpitude. 
Lobdell v. Baker, 3 Metc. (Mass.) 


469, 472 (per Shaw, J.). 
37. Donnelly v. Baltimore Trust, 


A. Actionable Fraud in General.*° It 
may be stated generally that the elements of ac- 
(1) A representation.‘ 
Its materiality.2® (4) The 
speaker’s knowledge of its falsity or ignorance of 
His intent that it should be acted 
upon by the person and in the manner reasonably 


contemplated,*® 
falsity.4® (7) 


in the: statute.°° 


ele (Co. VLOZ NMG, PL 164 Ay 13011, 313% 
Derry v. Peek,‘14 App. Cas. 337, 346, 
12 ERC 250; Thompson v. Court 
Harmony A. O, F., 21 Ont. L. 303, 16 
OntWR_ 330. See also Kountze v. 
Kennedy, 147 N. Y. 124, 41 NE 414, 
49 AmSR 651, 29 LRA 360 [aff 72 
Hun 311, 25 NYS 682] (wherein the 
court speaks of the phrase “legal 
fraud” as obscuring the principles of 
fraud). 

“Legal. fraud’ is only used when 
some vague ground of action is to 
be resorted to, or, generally speak- 
ing, when the person using it will 
not take the trouble to find, or can- 
not find, what duty has been vio- 
lated or right infringed, but thinks 
a claim is somehow made out.” 
Derry v. Peek, supra [quot Donnelly 
v. Baltimore Trust, etc., Co., Supra; 
Thompson v. Court Harmony Aw @) 
ie Ont. L. 303, 311, 16 OntWR 

Sey Wielr evi Bell; 23) Bx)? DR 23'S: 
Thompson vy. Court Harmony A. O. 
EY. 24°Ont.L. 303, 16 .OntwR 330, 

“T do not understand legal fraud. 
To my mind it has no more meaning 
that legal heat or legal cold, legal 
light or legal shade. There never 
can be a well-founded complaint of 
legal fraud, or of anything else, ex- 
cept where some duty is shewn and 
correlative right and some violation 
of that duty and right And when 
these exist it is much better that 
they should be stated and acted on, 
than that recourse should be had 
to a phrase illogical and. unmeaning 
with the consequent uncertainty.” 
Weir v. Bell, 3 Ex. D. 238, 243 [quot 

O 


‘Thompson. v. Court Harmony A. 


pe Ont Lis 03) al Lat 6 SOn GWE 

39. Southern States F., etc., Ins. 
Co. v. Wilmer Store Co., 180 Ala. 
1» 60.S".98; Camp v; Carithers, 6 
Ga. A. 608, 65 SE 583; Turner v. 
Ware, 2 Ga, A. 57, 58 SE 310. 

{a] “Misrepresentations of a ma- 
terial fact, made willfully to de- 
ceive, or recklessly without knowl- 
edge, and acted on by the opposite 
party, or if made by mistake and 
innocently, and acted on by the op- 
posite party constitute legal fraud.” 
Southern States F., ete., Ins. Co. v. 
Wilmer Store Co., 180 Ala. 1, 8, 60 
S 98; Camp v. Carithers, 6 Ga, A. 
608, 65 SE 583; Turner v. Ware, 2 
Gai A. 57, 958 SE)310. 

40 [a] Remediable ox actionable 
fraud, as used herein, inheres in mis- 
representation. Fraud as the word 
is used to describe breaches of legal 
or equitable duty existing apart 
from misrepresentation is treated 
elsewhere. See Equity 21 C. J. p 1; 
and cross references supra p 1052. 

41. See infra § 7. 

42. See infra § 29. 

43. See infra § E 

44. See infra § 35 et seq. 

45. See infra § 

46. See infra §§ 55, 56. 

47. See infra § 57. 

. See infra § 59. 

49. See infra § 77 et seq. 

50. U. S.—Farrar v. Churchill, 
135 Wy S: 609; 10°SCt. 7715" 34,4... ed; 


His reliance on its truth.4? 
right to rely thereon.*® (9) 
and proximate injury.*® 
deceit or fraud the elements above mentioned are 
frequently stated by the authorities or enumerated 


(6) The hearer’s ignorance of its 
(8) His 
And his consequent 
And in defining actionable 


More briefly the elements are the 


246; Southern Dev. Co. v. Silva, 125 
UL S..1247, 8 SCt 881, 31, Lis ed. 678% 
Marshall v. Hubbard, 117 U. S. 415, 
6 SCt 806, 29 L. ed. 919; Farwell v. 
Colonial Trust -Co., 147 Fed. 480, 
78 CCA 22; Chemical Bank v. Lyons, 
137 Fed. 976; Sprigg v. Common- 
wealth Title Ins., etce., Co., 131 Fed. 
5, 160" CC At 2432 

Ark.—Evatt v. Hudson, 97 Ark. 
265, 1833 SW 1023; Matlock vy. Reppy, 
47 Ark. 148, 14 SW 546. 

Colo.—De Weese v. Peo., 61 Colo. 
140, 156 P 594, 596, LRA1916E 326; 
Sellar v. Clelland, 2 Colo. 532. ' 

Conn.—Gallon v. Burns, 92 Conn. 
39, 101 A 504. 

Fla.—Mizell v. Upchurch, 46 Fla. 
443, 35 S 9, 50 Fla. 456, 40 S 29. 

Ga.—Fenley v. Moody, 104 Ga. 
790, 30 SE 1002. 

Ida.—Watson v. Molden, 10 Ida. 
570; 79. P 503% 

Ill—Bouxsein vy. Granville First 
Nat. Bank, 292 Ill. 500; 127 NE 133; 
Gale v. Mundy, 289 Ill. 142, 124 NE 
390; Struve v. Tatge, 285 Ill. 1028, 
120 NE 549; Crocker v. Manley, 164 
Ill. 282, 45 NE 577, 56 AmSR 196; 
Eames v. Morgan, 37 TVs. 2603 V2 
Coolidge v. Rhodes, 96 Ill. A. 17 [rev 
on other grounds 199 Ill. 24,.64 NE 


1074]. 

Ind, — Anderson y. Evansville 
Brewing Assoc., 49 Ind. A. 403, 97 
NE 445, 


Iowa.—Ley v. Metropolitan L. Ins. 
Co., 120 Iowa 203, 94 NW 568. 

Kan.—Circle v, Potter, 83 Kan. 363, 
368, 111 P 479. 

Me.—Crossman v. Bacon, etc., Co., 
109 A 487; Patten v. Field, 108 Me. 
2995-81 Ar Tye 

Md.—Gittines v. Von Dorn, 136 
Md. 10, 109 A 553. 
eee — Page v. Bent, 


2 Metce. 


Minn.—Schlechter v. Felton, 134 
Minn. 143, 158 NW 813, LRA1917A 
556; Anderson v. G. Heileman Brew- 
ing Co., 104 Minn. 327, 116 NW 655; 
Busterud  v. Farrington, 36 Minn. 
320, 31 NW 360. 

Mo .—Wingfield v. Wabash R. Co., 
257 Mo. 347, 365, 166 SW 10387, 1042; 
Adams v. Barber, 157 Mot) Ay 370, 
1389 SW 489; Pickett v. Wren, 187 
Mo. A. 88, 174 SW 156; Brown v. 
Kansas City Southern R. COR ERT 
Moy) (An ANASeOL TS 8 S Wate Bank of 
North America Vio) Yionk, 1:8 Mos wea 
604 mem [rev on other grounds 89 
Mo. 369, 14 SW 560]. 

N. J.—Lemback v. Gerken, 86 N. 
J. L. 111,(90 A 698; Byard v: Holmes, 
B40N, J. L296) 
ree Y.—King v. Murphy, 151 NYS 

N. C.—Griffin v. Roanoke R., etc., 
Co.,' 140) N. C.. 514, 58—SH 307, 6 
LRANS 463; Walsh v. Hall, 66 N. 


(ORs 

Oh.—-Gleason v. Bell, 91 Oh. St. 
268, 110 NE 518. 

Okl. —Henry v. Collier, 169 P 636; 
Chicago, ete, R.. Co. v.. Penix, 61 


Okl. 4, 159 Pp 11411 1148s°St: Louis, 
etc., R. Corry Reed, 37 Okl. 350, 132 
P 355, 

Or.—Palmiter: v. Hackett, 95 Or. 
12, 185 P 1105, 186 P 581;- Wheel- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbez. 


a oa 


§ 6] 


wright v. Vanderbilt . 
met é rbilt, 69 Or. 326, 138 


s. D.— Watkins v. Bowyer, 42 S. 
D. 189, 173 NW 745. fe 

Utah.—Campbell v. Zion’s Co-op. 
oe Bldg., etce., Co., 46 Utah 1, 148 

W. Va.—Martin v. South Bluefield 


Land Co., 81 W. Va. 62, 94 SE 493,- 


497; Jackson v. Stockert, 75 W. Va. 
482, 84 SE 919, 89 SE 359 [quot Cyc] 
ee Lynch, J., dis. on other mat- 
ers), 


Wis.—Helberg v. Hosmer, 143 
Wis. 620, 128 NW 439. 
Eng.—Polhill v. Walter, 3 B. & 


Ad. 114, 23 ECL 59, 110 Reprint 43; 
Watson v. Poulson, 15 Jur, 1111, 7 
EngL&Eq 585. 

See also supra § 3. 

[a] Other statements of the ele- 
ments.—(1) “The general rule is 
that to constitute actionable fraud 
it must appear: First, that defend- 
ant made a material representation; 
secondly, that it was false; thirdly, 
that when he made it he knew that 
it was false, or made it recklessly, 
without any knowledge of its truth 
and as a positive assertion; fourthly, 
that he made it with the intention 
that it should be, acted upon by 
plaintiff ; fifthly, that plaintiff acted 
in reliance upon it; and sixthly, that 
he thereby suffered injury.” 20 Cyc 
13 [quot In re Syracuse Gardens Co., 
231 Fed. 284, 291; Bell v. Morley, 223 
Fed. 628, 630, 189 CCA 174; Hicks.v. 
Wallace, 190 Ky. 287, 227 SW 293; 
Baker v. McDonald, 185 Ky. 470, 215 
SW : 292; Frohlich v. Deacon, 181 
Mich. 255, 148 NW 180, AnnCas1916C 
722; Candler v. Heigho, 208 Mich. 
115, 175 NW 141; Franklin Print- 
ing .Coe-v...erums; 255 ba. \.Dist.<4: 
Wortman vy. Young, (Tex. Civ. A.) 
221 SW 660; Holmes vy. Coalson, 
(Tex, Civa VAY), 178 7 SW. -628,-) 638] + 
Banker vive Scandinavian-American 
Bank, 97-Wash. 272, 166 P 618, 619; 
Rochfort v. Quikstad, 90 Wash. 432, 
434,-156 P 522; Raser v. Moomaw, 
13=) Wash 6539 655; 139) 622. b1 
LRANS 707. To same effect Ming v. 
Woolfolk, 116 U. S. 599, 6 SCt 489, 
29 L. ed. 311; Sebastian County Bank 
v. Gann, 121 Ark, 115, 180 SW 754; 
Hunt v. Davis, 98 Ark. 44, 1385 SW 
458; Hutchinson v. Gorman, 71 Ark. 
305, 73 SW 793; Gratz v. Schuler, 25 
Cal. A. 117, 142 P 899; Sellar v. Clel- 
land, 2 Colo. 532; Dingle v. Trask, 7 
Colo. A. 16, 42 P 186; Moore v. Car- 
mick 26e1Colosh vA, 207; : 
Ranch v. Lynch, 27 Del. 446, 89 A 
134; Allen v. United Zine Co., 
Mian ids; CO MSP ls2sAUpchurch? ty: 
Mizell, 50 Fla. 456, 40 S 29, 46 Fla. 
443, 35 S 9; Morris v. Morris, 95 
Ga. 535, 20 SE 506; Merwin v. Ar- 
buckle, 81 Ill. 501; Hiner v. Richter, 
51 Ill. 299; Wheeler v. Randall, 48 
Til. 182; Gullett v. Leaverton, 188 
Tll. A. 66; Checkley v. Lay Co., 171 
Till. A. 252; White v. Moran, 134 Ill. 
A. 480; Miller v. John, 111 Ill. A. 56; 
Dickinson y. Atkins, 100 Ill, A 401; 
John V. Farwell Co.' v. Nathanson, 
99 Ill. A. 185; Coolidge v. Rhodes, 96 
Til. A. 17 [rev on other grounds 199 
Tll. 24, 64 NE 1074]; Potter v. Pot- 
ter, 65 Ill. A. 74; Sherburne v. Tobey 
Furniture Co., 19 Ill. A. 615; John- 
son v. Beeney, 9 Ill. A. 64; McBean 
v. Fox, 1: Ill. -A. 177; Merchants’ Nat. 
Bank v. Nees, 62 Ind. A. 290, 110 
NE 73, 112 NE 904; Lynch v. Kers- 
lake, 186 Iowa 9838, 173 NW _ 147; 
Beach v. Beach, 160 Iowa 346, 141 
NW 921, 46 LRANS 98, AnnCas1915D 
216; Riley v. Bell, 120 Iowa 618, 95 
Nw 170; Boddy v. Henry, 113 Iowa 
462, 85 NW 771, 58 LRA 769; Hub- 
bard v. Weare, 79 Iowa 678, 44 NW 
915; O’Day v. Bennett, 82 SW 442, 
26 Kyl 702; Pierce v. Cole, 110 Me. 
134, 85 A 567; Hammatt v. Emerson, 
27 Me. 308, 46 AmD 598; Gittings 
v. Von Dorn, 136 Md. 10, 109 A 553; 
Boulden v. Stillwell, 100 Md. 5438, 60 
A 609, 1 LRANS 258; Buschman v. 
Codd, 52 Md. 202; Stewart v. Joyce, 
201 Mass. 301, 87 NE 613; John- 
son Serv. Co. v..Kruse, 121 Minn. 28, 


FRAUD 


140 NW 118, AnnCasi9i4C 850; 
Stonemets v. Head, 248 Mo. 243, 154 
SW 108; Atchison County Bank v. 
Byers, 139 Mo. 627, 41 SW 825; Mes- 
serli v. Bantrup, (Mo. A.) 216 SW 825; 
Stark Bros. Nurseries, etc., Co. v. 
Mayhew, 160 Mo. A. 60, 1414 SW 433; 
Live Stock Remedy Co. vy. White, 90 
Mo. A. 498; Edwards v. Noel, 88 Mo. 
A. 434; Connelly v. Brown, 73 N. H. 
193, 60 A 750; Springfield v. Drake, 
58 N. H. 19; Page v. Parker, 43 N. 
H. 363, 80 AmD 172; Ochs v. Woods, 
221 N. Y. 335, 117 NE 305; Kountze 
v. Kennedy, 147 N. Y. 124, 41 NE 
414, 49 AmSR 651, 29 LRA 360 [aff 
72 Hun 311, 25 NYS 682];  Ober- 
lander vy. Spiess, 45 N. Y. 175; Ches- 
ter v. Comstock, 40 N. Y. 575 note; 
Bell v. James, 128 App. Div. 241, 
112 NYS 750 [aff 198 N. Y. 513 mem, 
92 NE 1078 mem]; Grosjean v. Gal- 
loway, 82 App. Div. 380, 81 NYS 871; 
Powell v. F. C. Linde Co., 58 App. 
Divine? Ole O Su uN Ysa LOO. patie, der dans 
Y. 675 mem, 64 NE 1125 mem]; 
Masterson v. Beers, 31 N. Y. Super. 
406; Kelly v. Gould, 19 NYS 349 
[aff 141 N. Y. 596 mem, 36 NE 320]; 
Ansbacher vy. Pfeiffer, 13 NYS 418; 
Bigler’ v. Atkins, 7 NYSt 2385 [aff 
DS. UN We 67s mem, 2523.) NB et a 
mem]; Babcock vy. Libbey, 53 HowPr 
DOT atee lies ELAN oles CATE | Sree Niel We 

Spencer v. King, 5 OhS&CP 
118, 3 OhNP 270; Humphrey v. 
Baker, (Okl.) 176 P 896; Cooper v. 
Gibson, (Okl.) 170 P 220; Dieterle 
Vel harris (Ok jail 69. Sie. smith 
v. Anderson, 74 Or. 90, 144 P 1158; 
Martin v. Eagle Development Co., 41 
Or. 448, 69 P 216; McAleer v. Mc- 
Murray, 58 Pa. 126; Arnold v. Som- 
ers, 92 Wt 512;105. A. 260; Hunt, v. 
Lewis, 87 Vt. 528, 90 A 578, AnnCas 
1916C 170; Derry v. Peek, 14 App. 
Cas. 337, 12, HRC 250; Smith v. Chad- 
wick, 9 App. Cas. 187; Arkwright v. 
Newbold, 17 Ch. D. 301; Polhill v. 
Walter, 3 B. & Ad. 114, 23 ECL 59, 
110 Reprint 43; Corbett v.- Brown, 8 
Bing. 33, 21 ECL 433, 131 Reprint 
312, 5 C. & P. 368, 24 ECL 607; Fos- 
ter v. Charles, 6 Bing. 396, 19 ECL 
183, 1280 Reprint 1333,.7 Bing. 105, 
20 ECL 55, 131 Reprint 40; McKen- 
zie v. Morris Motor Sales Co., 9 Ont 
WN 479, 26 DomLR 751. (2) “The 
essentials are that representations 
shall not only be false, but fraudu- 
lent. ‘They must be made by one 
who either knows them to be false, 
or else, not knowing, asserts them 
to be true, and made with the intent 
to have the other party act upon 
them to his injury; and such must 
be their effect.”” Louisiana Molasses 
Co, v. Ft. Smith Wholesale Grocery 
Co., 73 Ark. 542, 84 SW 1047, 1048 
[quot Joyce v. McCord, 123 Ark. 492, 
185 SW 775; Sebastian County Bank 
v. Gann, 121 Ark. 115, 180 SW 754, 
755; Brown yv. Le May, 101 Ark. 95, 
141 SW 759; Jarratt v. Langston, 99 
Ark, 438," L88/5S Wrll003; Hunt, iv. 
Davis, 98 Ark, 44, 1385 SW 458; Evatt 
v. Hudson, 97 Ark. 265, 133 SW 1023; 
Mason y. Thornton, 74 Ark. 46, 84 
SW 1048, 1049]. To same effect Cot- 
ner v. Bangs, 137 Ark. 394, 209 SW 
80; Farmers’ Sav. Bank v. Jameson, 
175 Iowa 676,157 NW 460, LRA1916E 
362 (per Deemer, J., specially con- 
curring); Allen v. Wescott, 115 Me. 
180, 98 A 630; Hotchkiss v. Bon Air 
Coal, ete, Co., 108 Me. 34, 78 A 
1108; Eastern Trust, etc., Co. v. Cun- 


|/ningham, 103 Me. 455, 70 A 17; Mc- 


Farland v. Carlsbad Hot Springs 
Sanitarium Co., 68 Or. 530, 1387 P 
209, AnnCas1915C 555; Devers v. Sol- 
lenberger, 25 Pa. Super. 64. (38) “To 
make a case for relief on the ground 
of fraud, it must appear with rea- 
sonable certainty that the party 
against whom the fraud is alleged 
made a misrepresentation of a ma- 
terial fact; that he made it with the 
intent to induce the other party to 
act upon it; and the latter believed 
and relied upon it; and that he act- 
ed upon it to his damage.” Emerson- 
Brantingham Impl. Co. v. Anderson, 
(Mont.) 194 P 160, 164. To same ef- 
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fect Buhler vy. Loftus, 53 Mont, 546, 
165 P 601; Shoudy v. Reeser, 48 
Mont. 579, 142 P 205; ®ower v. 
Turner, 37 Mont. 521, 97 PRP 950; 
Omaha HElectric Light, etc., Co. v. 
Union Fuel Co., 88 Nebr. 428, 129 
NW 989. (4) “In an action for dam- 
ages by false representations, the 
plaintiff has the burden of proving 
that the representations claimed 
were made; were false; known at 
the time to be false; were made with 
intent to mislead plaintiff; that there 
was reliance and damage, and no 
negligence in relying.” Seymour v. 
Chicago; ete, Ra'Co:2 181 Towa 218; 
223, ‘164 NW 352, 354. To same 
effect Gratz v. Schuler, 25 Cal, A. 
117, 142 P 899; Cantwell v. Harding, 
155° Ill.) A. 5783) Press v. Hair, 133 
Ill, A. 528; Dickinson v. Atkins, 100 
LAY 4 Ode (5) “The principle is 
well settled, that if a person make 
a representation of a fact, as of his 
own knowledge, in relation to a sub- 
ject-matter susceptible of knowl- 
edge, and such representation is not 
true; if the party to whom it is 
made relies and acts upon it, as 
true, and sustains damage by it, it 
is a fraud and deceit, for which the 
party making it is responsible.” 
Page v. Bent, 2 Metc. (Mass.) 371, 
374 (per Shaw, C. J.). (6) “A reme- 
dial fraud, without regard to ‘the 
forum in which it is being. dealt 
with, has been defined to be: ‘A rep- 
resentation, expressed or implied, 
false within the knowledge of the 
party making it, reasonably relied 
upon by the other party, and con- 
stituting a material inducement to 
his contract or act.’ Adams Eq. 176.” 
Pune Hunter-Rand Co., 241 Fed. 175, 

[b] Other cases ‘stating all or 
part of the elements: Butler v. Wat- 
kins, 13 Wall. (U. S.) 456, 20 L. ed. 
629; Slaughter v. Gerson, 13 Wall. 
(U. S.) 379, 20 L. ed. 627; Plunkett 
v. Levengston, 258 Fed. 889, 169 CCA 
609; Zimmern v. Blount, 238 Fed. 
740, 151 CCA 590; Cook v. Hale, 210 
Fed. 340 [rev on other grounds 2138 
Fed. 944, 130 CCA 850]; Hodgkins v. 
Dunham. 10 "Cale -Arv690 $1030) 35a 
Del Vecchio v. Savelli, 10 Cal. A. 79, 
101 P 32; McNulty v. Durham, 63 
Colo. 354, 167 P 773; Moore v. Car- 
rick, 26 Colo. A. 97, 140 P 485; Kil- 
patrick v. Miller, 55*Colo. 419, 135 
P-327803)) ‘Coloradoy Springs “Coy, Vv. 
Wight, 44 Colo. 179, 96 P 820, 16 
AnnCas 644; Wheeler v. Dunn, 13 
Colo; )°428, 22.2P (8273's Bradleys v. 
Oviatt, 86 Conn. 63, 84 A 3821,. 42 
LRANS 828; Stewart v. Monad En- 
gineering Co., 26 Del. 165, 84 A 209; 
Reznor v. Maclary, 9 Del. 241; Huff- 
stetler.v. Our Home L, Ins. Co., 67 
Fla. 324, 65 S 1; Allen v. United 
Zines Coy, 64) Milas tids 1 60nUS) als 
Watson v. Jones, 41 Fla. 241, 25 S 
678; Wheeler v. Baars, 33 Fla. 696, 
15 S 584; Brown v. Bledsoe, 1 Ida. 
746; Krankowski v. Knapp, 268 Til 
183, 108 NE 1006; McCloud v. Hogle, 
200 Ill, A. 483; Hock v. Jorgeson, 137 
Tll.. A. 199. [aff 234 Tll. 631, 85 NE 
296]; Merwin v. Arbuckle, 81 Ill. 
501; Armstrong v. Snell, (lowa) 175 
NW 57; Altoona State Bank v. Hart, 
82 Kan. 398, 108 P 818; Taylor v. 
Mullins, 151 Ky. 597, 152 SW 774; 
Mullen v. Eastern Trust, etc., Co., 
108 Me. 498, 81 A 948; Barnitz v. 
Reddington, 80 Md. 622, 24 A 409; 
Hasse v. Freud, 119 Mich. 358, 78 
NW 131; Shrimpton y. Netzorg, 104 
Mich. 225, 62 NW 343; Wann v. 
Northwestern Trust Co., 120 Minn. 
493, 139 NW 1061; Wellington First 
Nat. Bank v. Person, 101 Minn. 30, 
111 NW 730; Riggs v. Thorpe, 67 
Minn. 217, 69 NW 891; Addis v. 
Swofford, (Mo.) 180 SW 548; Rem- 
mers v. Remmers, 217 Mo. 541, 117 
SW 1117; Palmer v. Huckstep, 197 
Mo. A. 512, 196 SW 1053; Morbrose 
Inv. Co. v. Flick, 187 Mo. A. 528, 
174 Pope v. Florea, 167 
Mo; Av 595,7.162 SW. 96; Giles _v. 
Horner, 97 Nebr. 162, 149 NW 333; 
Yates v. Jones Nat. Bank, 74 Nebr. 
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representation, its falsity, scienter, deception, and 
Actionable deceit has been defined by 
some statutes to consist in a willful or reckless mis- 
representation of a material fact made to induce 
another to act, and upon which he does act to his 
injury.*? By other express statutory provisions one 
who willfully misleads another, with intent to in- 
duce him to alter his position to his injury or risk, 
is hable for any damage which he thereby suffers.>* 
However, any enumeration of the elements must of 


injury.°? 


FRAUD 


cases.°® 


necessity be qualified in some measure by the form 


734, 105 NW 287 [rev: on other 
grounds 206 U. S. 158, 27 SCt 638, 51 
L. ed. 1002]; Foley v. Holtry, 43 
Nebr. 133, 61 NW 120; McAvoy v. 
Maxwell, 158 NYS 844; Becker v. 
@olonial “li. Ins.) Ca., 153 “App. Div. 
°382, 188 NYS 491; Thayer v. Schley, 
He wAppa Divs 66, D2 NYS L064; 
Hames v. Brunswick Constr. Co., 104 
App.’ Div: 566, 94 NYS 24; Bell v. 
Harrison, 179 N. C. 190, 102 SH 200; 
Pritchard v. Dailey, 168 N. C. 330, 
84 SE 392; Robertson v. Halton, 156 
N. €.215, 72 SE 316, 37 LRANS 298; 
Unitype v. Ashcraft, 155 N. C. 63, 71 
SE 61; Whitehurst v. Virginia L. 
ins, ©Coy2149 N.C. 273; (62 (SH 1067, 
1068; Wingate v. Render, 58 Okl. 
656, 160 P 614; King v. Howeth, 42 
Oki UT8h 140 oe 81182] Gannon Vv. 
Hausaman, 42 Okl. 41, 140 P 407, 52 
LRANS “519; ‘Corby v. Hull 72 Or: 
429, 148 P 639; Joplin v. Nunnelly, 
CU OravooGenls4 Plait; Batley vv. 
Frazier, 62 Or. 142, 124 P 643; Way- 
mire v. Shipley, 52 Or. 464, 97 P 
807; David v. Moore, 46 Or. 148, 79 
P 415; Anderson v. Adams, 43 Or. 
621, 74 P 215; Jordan v. Walker, 115 
Va. 109, 78 SE 648; Dudley v. Minor, 
HOOmevia.  CT2Sia 42° SH e870. 2 Max 
Meadows Land, etc., Co. v. Brady, 92 
Va. 71, 22 SE 845; Rorer Iron Co, v. 
Trout, 88 Va. 397, 2 SE 713, 5 AmMSR 
285; Lowe v. Trundle, 78 Va. 65; 
Palmer v. Shields, 71 Wash. 463, 128 
P 1051; Woteshek v. Newman, 151 
Wis. 365, 138 NW 1000; Clark v. 
Gray, 1 OntWR 370. 

[ec] “Cognizable fraud . must 
be material ... must me made with 
a design to impose upon or cheat 
the party complaining; [and it must 
appear] that the latter relied upon 
them and had a right to rely upon 
them in full belief of their truth 
and in consequence suffered actual 
injury.’ Byrd v. Rautman, 85 Md. 
414, 416, 36 A 1099, 1100. 

[ad] Deceit consists in: (1) “Any 
device or false representation by 
which one man misleads another to 
his injury and fraudulent misrepre- 
sentations by which one man de- 
ceives another to the injury of the 
latter. . . . While every deceit com- 
prehends a lies it is more than a lie 
on account of the view with which 
it is practiced, of its being coupled 
with some dealing, and of the in- 
jury it is calculated to occasion and 
does occasion,” Anderson L. D. 
{quot Peo. v. Chadwick, 143 Cal. 116, 
TI 6 ae es as (2) “Leading a 
man into damage by willfully or 
recklessly causing him to believe 
and act on a falsehood.” MHaines v. 
Franklin, 87 Fed. 1389, 141. (3) 
‘Wraudulent representations or con- 


-trivances by which one man deceives 


another who has a right to rely 
upon representations, and has no 
means of detecting the fraud.” 
Reynolds v. Palmer, 21 Fed. 4338, 
434. 

51. Miller v. John, 111 Ill. A. 56; 
Ley v. Metropolitan L. Ins. Co., 120 
Iowa 203, 94 NW 568; Urtz v. New 
York Cent., etc., R. Co., 202 N. Y. 170, 
95 NE 711; Kuelling v. Roderick Lean 
Mfg. Co., 183 N. Y. 78, 75 NE 1098, 
111 AmSR 691, 2 LRANS 303, 5 Ann 
Cas 124; Wakefield Rattan Co. v. 
Tappan, 70 Hun 405, 24 NYS 430; 
Reusens v. Gerard, 160 App. Div. 


625, 146 NYS 86; Ottinger v. Ben- 
nett, 144 App. Div. 525, 129 NYS 
819 [dis. op. prevailing on reversal 
203° N. Yo. 554 mem, 196. NE 1123 
mem]; Buchall v. Higgins, 109 App. 
Div. 607, 96 NYS 241; Ettlinger v. 
Weil, 94 App. Div. 291, 87 NYS 1049 
{rev on other grounds 184 N. Y. 179, 
[7 NE» 31]; Brown v.) Morrill; 56 
Misc. 224, 105 NYS 191. See Greene 
v. Mercantile Trust Co., 60 Misc. 189, 
194, 111 NYS 802 [aff 128 App. Div. 
914 -amem, 7 112 "NYS 11731) mem] 
(where the court enumerates the ele- 
ments as given in the text and then 
says: “To these elements should be 
added another qualification and that 
is that the representations should 
have been intended to influence the 
action of the person injured by 
them’’). : 

[a] For cases containing this 
enumeration see Bouxsein v. Gran- 
ville First Nat. Bank, 292 Ill. 500, 
127 NE 133; Foster v.Oberreich, 230 
111l..525, 82 NE 858; Rochester Bridge 
Co. v. McNeill, 188 Ind. 432, 122 NE 
662; Smith v. Packard, 152 Iowa 1, 
130 NW 1076; Reno v. Bull, 226 N. 
Y. 546, 124 NE 144; Ochs v. Woods, 
2aLANe SY. oso, 117 NEV 305s prev. 160 
App. Div. 740, 146 NYS 4]; Taylor 
v. Commercial Bank, 174 N. Y. 181, 
66 NE 726, 95 AmSR 564, 62 LRA 
783; Hotchkin v. Malone Third Nat. 
Bank, 127 N. Y. 329, 27 NE 1050 [aff 
11 NYS 220]; Brackett v. Griswold, 
112 N. Y. 454, 20 NE 376 [rev 14 
NYSt 449]; Arthur v. Griswold, 55 
N. Y. 400; Thomas v. Snyder, 77 Hun 
365, 28 NYS 877; Wood v. Dudley, 
188 “App. ) Div. 136, 276 NYS 494; 
Amory v. Nason, 125 App.-Div. 815, 
110. NYS 1381; Darling” v. Klock, 33 
App. Div. 270, 53 NYS.593 [aff 165 
N. Y. 623 mem, 59 NE 1121 mem]; 
Kingsland v. Haines, 62 App. Div. 
146, 70 NYS 878; Delano v. Rice, 
23 App. Div. 327, 48 NYS 295; Wes- 
sels v. Carr, 15 App. Div. 360, 44 
NYS? 114) [aff 156, IN. OY... 683) "mem; 
50 NE 1123 mem]; Keeler v. Sea- 
man, 47 Misc. 292, 95. NYS’ 920; 
Steinam v, Bell, 7 Misc. 318, 27 NYS 
905; Deyo v. Hudson, 80 Mise. 525, 
153 NYS 693 [rev on other grounds 
174 App. Div. 746, 161 NYS 494 (rev 
on other grounds 225 N. Y. 602, 122 
NE 635 [rearg den 226 N. Y. 685 
mem, 123 NE 851 mem])]; Mus- 
siller v. Rice, 116 NYS 1028; Roth- 
schild v. Porter, 19 NYS 177. 

52. See statutory provisions; and 
Hockensmith v. Winton,: 11 Ala, A. 
670, 66 S 954; Lyle v. Prade, 20 Ga. 
374, 93 SEH 20; Davis v. Scott, 141 Ga. 
33, 80 SE 284; Camp v. Carithers, 6 
Ga. A. 608, 65 SE 583. 

53. See statutory provisions; and: 

Cal.—Work v. Campbell, 164 Cal. 
343, 128 P 943, 48 LRANS 581; Hodg- 
kins v. Dunham, 10 Cal. A. 690, 103 
Prsbis 

Ga. — Commercial City Bank v. 
Mitchell, (A.) 105 SE 57. 

Mont.—Kelly v.:-Ellis, 39 Mont. 
597, 104 P 873. 

N. D.—Andrieux v. Kaeding, 181 
NW 59; Guild v. More, 32 N. D. 482, 
155 NW 44; Hart v. Hanson, 14 N. 
D. 570, 105 NW 942, 3 LRANS 438. 

Okl.—Kelly v. Robertson, 61 Okl. 
85, 160 P 46; Gannon vy, Hausaman, 
42 Okl. 41, 140 P 407, 52 LRANS 519; 
Garvin v. Harrell, 27 Okl. 373, 113 


[§ 6 


of remedy sought *4 and by the particular juris- 
diction in which it is inveked,®> and the courts con- 
cede the difficulty of reconciling the fine distinctions 
which have sometimes been drawn in particular 
The gist of an action based upon fraud 
is fraud in defendant and damage to plaintiff.57 As 
first stated in an early English case®® which has 
been quoted with approval in subsequent decisions,°® 
fraud without damage or damage without fraud is 
not actionable;®° but where both concur, an action 


P 186, 35 LRANS 862, AnnCas1912B 
744; Howe v. Martin, 23 Okl. 561, 102 
P 128, 188 AmSR 840. 

S. D.—Roper v. Noel, 32 S: D. 405, 
143 NW 130; Parker v. Ausland, 13 
S. D. 169, 82 NW 402; Neilson vy. 
Edwards, 34 S. D. 399, 148 NW 844 
(where the court states that the 
statutory provisions given in the 
text apply to tort actions, and then 
goes on to point out erroneous ap- 
plication of contract rescission pro- 
visions to tort actions in Roper v. 
Noel, 32 S. D. 405, 1483 NW 130; Mc- 
Cabe v. Desnoyers, 20 S. D. 581, 108 
NW 341, and Mayer vy. Salazar, 84 
Cal. 646, 24 P'597); Dirks’ Trust, ete: 
Coww.-, Koch). 32 Son) {h5a) . 13 eNaE 
952, 49 LRANS 518. 

[a] Under Georgia code provi- 
sions a “willful misrepresentation of 
a material fact, made to induce an- 
other to act, and upon which he 
does act to his injury, will give a 
right -of action.” Civ. Codej§ 4410 
[quot Davis v. Scott, 141 Ga. 33, 34, 
80 SE 284; Commercial City Bank v. 
Mitchell, (Ga. A.) 105 SE 57, 59]. 

54. See infra § 90. 

55. See infra §§ 35 et seq, 53, 59 et 
seq. 

56. Boddy v. Henry, 113 Iowa 
462, 85 NW 771, 53 LRA 769; Love- 
lace v. Suter, 93 Mo. A. 429, 67 SW 
U3 Ty Cabot iV c@hnristic; 5 420 Vitcetiade 
1. Am) 31:3) 

57. U. S—Lord v. Goddard, 13 
How. 198, 14 L. ed. 111; Schagun v. 
Scott Mfg. Co., 162 Fed. 209, 89 CCA 
189; Kimber v. Young, 137 Fed. 744, 
70) ‘COA. 178: 

Ind. T.—Bartles v. Courtney, 6 
Ind. T. 379, 98 SW 133. 

Md.—Cahill v. Applegarth, 98 Ma. 
493, 56 A 794; Melville v. Gary, 76 
Md. 221, 24 A 604. 

Or.—Rolfes v. Russell, 5 Or. 400. 

Tenn.—Wynne’ v.~Allen, 7 Baxt. 
312, 32 AmR 562. f 

Ilng.—Pasley v. Freeman, 3 T. R. 
51, 100 Reprint 450, 12 ERC 235. 

58. Baily v. Merrell, 3 Bulstr. 94, 
95, 81 Reprint 81, Cro, Jac. 386, 79 
Reprint 331 (opinion of Croke, J.). 

59. See Wall v. Graham, 192 Ala. 
396, 68 S 298, 299; Hinstein v. Mar- 
shall} 58 Ala. 158, 160, 25 AmR 728; 
Kountze v. Kennedy, 147 N. Y. 124, 
41 NE 414, 49 AmSR 651, 29 LRA 
360 [aff 72 Hun 311, 25 NYS 682]; 
Polhemus v. Polhemus, 114 App. Div. 
781, 100 NYS 263; Lyon v. James, 97 
App. Div. 385, 90 NYS 28 [aff 181 N. 
Y. 512 mem, 73 NE 1126 mem]; 
Shoemaker v. Coke, 83 Va. 1, 1 SH 
387; Lang v. Lee, 3 Rand. (24 Va.) 
410; Pasley v. Freeman, 3 T. R. 51, 
100 Reprint 450, 12 ERC 235. 

60. U. S.—Stratton v. Dines, 135 
Fed. 449, 68 CCA 161 [aff 126 Fed. 
968 and certiorari den 197 U. S. 623, 
25 SCt 800, 49 L. ed. 911]. 

Ala.—Gewin v. Shields, 167 Ala. 
593, 52 S 887; Mobile, ete., R. Co. v. 
rhage aa Ala. 189. 

rk.—Matlock vy. Re » 4 A 
148, 14 SW 546. coh, bese 
Sea peice v. Hughes, 25 Cal. 

Conn.—Sherwood  v. 
Day 439, 5 AmD 167. 

Ga.—Brooke vy. Cole, 108 Ga. 251, 
33 SE 849; Green v. Bryant, 2 Ga. 


Salmon, 5 


6. 
Md.—Cahill v. Applegarth, 98 Md. 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 6-7] 
Ties.¢t 


recovery.®? 


[§ 7] 


493, 56 A 794; Byrd v. Rautman, 85 
Md. 414, 36 A 1099; Melville v. Gary, 
76 Md, 221, 24 A 604. 

Mass.—Lewis v. Corbin, 195 Mass. 
520, 81 NE 248, 122 AmSR 261; Ran- 
dall v. Hazelton, 12 Allen 412. 

Minn.—Johnson Serv. Co. v. Kruse, 
121 Minn. 28, 140 NW 118, AnnCas 
1914C 850. 

Mo.—Stacey v. Robinson, 184 Mo. 
A. 54, 168 SW 261; Atchison County 
Bank v. Byers, 139 Mo. 627, 41 SW 
325; Bank of North America v. York, 
8 Mo. A. 604 mem [rev on other 
grounds 89 Mo. 369, 14 SW 560]. 

N. M. = Bank of Commerce 
Broyles, 16 N. M. 414, 120 P 670. 

N. Y.—Kuelling v. Roderick Lean 
MiereCo., 183 NPVs, Woo Nm 1098) 
111 AmSR 691, 2 LRANS 3038, 5 Ann 
Cas 124; Hotchkin v. Malone Third 
Nat. Banke 127 “Ne Ys1329, 927 NE 
1050 [aff 11 NYS 220]; Rice v. Man- 
ley, 66 N. Y. 83, 23 AmR 30 [rev 2 
Hun 492, 5 Thomps. & C. 14]; Tay- 
lor v. Guest, 58 N. Y. 262; Marsh v. 
Falker, 40 N. Y. 562; Isman v. Lor- 
ing, 130 App. Div. 845, 115 NYS 933; 
Hutchins v. Hutchins, 7 Hill 104. 

N. D.—Marshall-McCartney Co. v. 
Halloran 2d Nv Dy 71) 106) Niw-293; 

Or.—Hoffman v. Toft, 70 Or. 488, 
142 P+ 365, 52 LRANS 944. 

Tenn. — Allison y. Tyson, 5 
- Humphr. 449. 

Tex.—Moore v. Beakley, (Civ. A.) 
183 SW 380 [rev on other grounds 
(Commn. A.) 215 SW 957]. 

Vt.—Turner v. Howard, 91 Vt. 49, 
99 A 236; Childs v. Merrill, 63 Vt. 
463, 22 A 626, 14 LRA 264. 

Eng.—Derry v. Peek, 14 App. Cas. 
33, ple RC 250 frev2or Ch: Divo 4ht; 
Pasley v. Freeman, 3 TARO 00 
Reprint 450, 12 ERC 235. 

N. B.—Lane v. O’Shaughnessy, 
Ne Be202.. 

“Fraud must concur with damage 
to be actionable.” Stacey :v. Robin- 
ong 184 Mo. A. 54, 64, 168 SW 261, 
264. 

‘Tt is an ancient and well es- 
tablished legal principle that fraud 
without damage or damage without 
fraud gives no cause of action; yet 
when the two do concur, there an 
action lieth.’ Randall v. Hazelton, 
12 Allen (Mass.) 412, 414 [quot Bank 
of Commerce v. Broyles, LGeeNGe Me 
Ata, 120° P6707. 

61. rawford v. Crawford, 134 
Ga. 114, 67 SE 673. 28. LRANS 353, 
19 AnnCas 932; Coffee v. Newsom, 2 
Ga. 442; Habeeb v. Daas, 111 Misc. 
AS eA oe Sd 2 IN Visue oo Su CLen eC ye | 
Heller v. Herbst, 1 NYCityCtSuppl 
72; Barney v. Demey, 13 Johns. (N. 
We mcct eer 82 DtOn )Varav ail, 
6 Johns. (N. Y.) 181, 182, 5 AmD 
210: Bacon v. Bronson, 7 Johns. Ch. 
(N. Y.) 194, 201, 11 AmD 449; Grif- 
fin v. Roanoke, R. etc., Co., 140 N.C. 
514, 53 SE 307, 6 LRANS 463. See 
also cases supra note 60. 

“Fraud and damage coupled to- 
gether, will entitle the injured party 
to relief in any court of justice.” 
Bacon v. Bronson, supra [quot Coffee 
v. Newsom, 2 Ga. 442, 459]. 

[a] Under the Georgia code 
“fraud by one, accompanied with 
damage to the party defrauded, in 
all cases gives a right of action.’ 
Crawford v. Crawford, 134 Ga. 114, 
122, 67 SE 673, 28 LRANS BO8, 19 
AnnCas 932. 

[b] Under the North Dakota 
code “actual fraud, with damage is 
a good cause of action.’ Beare v. 
Wright, 14 N. D. 26, 103 NW 6382, 
69 LRA*«409, 8 AnnCas 1057. 

62. Ala.—-Murphree v. Clisby, 168 
Ala. 339, 52 S 907, 29 LRANS 933. 

Conn.—-Bradley v. Oviatt, 86 Conn. 
63, 84 A 321, 42 LRANS 828. 

Tl. —Struve v. Tatge, 285 Ill. 108, 
120 NE 549 [cit Cyc]. 


Vv. 


Each of the elements must be established & 
and the absence of any one of them will prevent 


B. Particular Elements Considered *‘—1. 


32. 


‘FRAUD 


Representation in General—a. 
can be no fraud without misrepresentation ® of a 
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Necessity. There 


past or existing fact or something equivalent there- 


to,88 
Mich.—Candler vy.  MHeigho, 208 
Mich. 115, 121, 175 NW 141 [quot 
Cyc]. 
Minn.—Wann Vv. Northwestern 
dees Co., 120 Minn. 493, 139 NW 
N. Y.—Arthur vy. Griswold, 55 N. 


Y. 400. 

Okl.—Cooper v. Gibson, 170 P 220; 
Dieterle v, Harris, 169 P 873; Henry 
Vv. Collier, 169 P 636, 6387 [cit Cyc]; 


Wingate v. Render, 58 Okl. 656, 160 
PG i4 eot LeiGg i@Oyels 
Or. — Wheelwright vy. Vanderbilt, 


69, Or; 326, 138 °P 857 [cit Cyc]. 

Pa.—Frankliin Printing Co. Wie 
Crum, 25 Pa. Dist. 41 [quot Cyc]. 

Tex.—Wortman v. Young, (Civ. 
A.) 21 SW 660 [cit Cyc]. 

See also Crossman v. Bacon, etc., 
Co., (Me.) 109 A 487 (each must be 
proved affirmatively). 

Burden of proof see infra § 170. 

63. Cal.—Hutchason vy. Spinks, 3 
Cal. .A.* 291,85 P1732. 

Colo.—MecNulty  v. 63 
Colo. 354, 167 P°V73. 

Conn.—Bradley v. Oviatt, 86 Conn. 
63, 84 A 321, 42 LRANS 828. 

Ky.—Long v. Owen, 98 SW 1010, 


Durham, 


SO sy li 495, 

Me.—Crossman v. Bacon, etc., Co., 
109 A 487. 

Mich.—Candler v. MHeigho, 208 
Mich) 215,- 121, 175) NW “14i [auot 
Cyel: F, 

Mo.—Morbros Inv. Co. v. Flick, 


187 Mo. A. 528, 174 SW 189; Thomp- 
son v. Newell, 118 Mo. A. 405, 94 SW 
Done 

N. Y.—Kuelling v. Roderick Lean 
Mica Con Ss Nes Wan (Ss0 1 OLN GE L098. 
111 AmSR 691, 2 LRANS 303, 5. Ann 
Cas 124; Hotchkin- v. Malone Third 
Nat. Bank, 127 N. Y. 329, 27 NE 1050 
[aff 11 NYS 220]; Brackett v. Gris- 
wold, 112 (No Y. 454, 20 NE 376; 
Goldstein y. Messing, 104 NYS 724; 
Schoeneman v. Chamberlin, b> NYS 
845, 29 NYCivProc 137; Darling v. 
Klock, 33 App. MDiv. 270, 53 NYS 
593 [aff 165 N. Y. 623 mem, 59 NE 
1121 mem]; Wheadon v. Hunting- 
ton, 83 Hun 871, 31 NYS 912. 

Oh.—Stearns v. John H. Hibben 
Dry GOOUsi, Co. voltOn py Ginan©e, 27.0; 
iit-Oh Cir iG Nw Sab 3; 

Okl1.—Cooper v. Gibson, 170 P 220; 
Dieterle v. Harris, 169 P 873; Henry 
Ve .colliers 169 P6262, 68.7. [ert sey: 
Wingate v. Render, 58 Okl. 656, 160 
P 614, 617 [cit Cyc]. 

Or.—Smith v. Anderson, 74 Or. 90, 
144 P 1158; Wheelwright v. Vander- 
bilt, 69. Or. 3826, 328, 138 P 857 [eit 
Cye]. 

Pa.—Franklin Printing Co. v. 
Crum, 25 Pa, Dist. 41. [quot Cyc]. 


Tex.-—Wortman y. Young, (Civ. 
A.) 221 SW 660 [cit Cyc]. 
See Grier v. Dehan, 10 Del. 401 


(where the court charged the jury 
that they would not be justified in 
rendering a verdict in deceit for 
plaintiff, unless all the requisites of 
actionable fraud were proved by the 
evidence). 

“All of these circumstances must 
be found to exist, and the absence of 
any of them is fatal to a recovery.’ 
Brackett v. Griswold, 112 N. Y. 454, 
20 NE 3876 [quot Kuelling v. Rod- 
erick Lean Mfg. Co., 183 N. Y. 78, 
75 NE 1098, 1100, 111 AmSR 691, 3 
LRANS 303, 5 AnnCas 124; Hoteh- 
kin v. Malone Third Nat. Bank, 127 
NY. 3295 27 NE 1050" Cafe 1 NYS 
220)]. 

[a] Thus (1) a judgment for 
plaintiff in fraud and deceit was re- 
versed on the sole ground that there 
was no finding that plaintiff had 
acted in reliance on the false repre- 
sentations. Hutchason v. Spinks, 3 
Cal. A. 291, 85 P 132. (2) Recovery 
denied on the sole ground of absence 
of damage, all other elements being 


A single material misrepresentation may be 


present. Thompson vy. 
Mo. A. 405, 94 SW 557. 
64. Particular representations or 
transactions: 
In general see infra §§ 92-115; and 
cross references Supra p 1052. 
Sale of: 
Personalty see Sales [35 Cyc 63 
et seq]. 
Realty see Vendor and Purchaser 
[39 Cye 1255 et seq]. 
a cee. see Corporations § 1068 et 


65. Siri Coon Vv. 
ber Cope: Ark. vane 
AnnCas 251. 

Colo.—Connell v. 
Mink, “etclo Cox, 


Newell, 118 | 


Bagnell Tim- 
94 SW 695, 8 


El Paso Gold 
33 Colo. 30; 78 P 677. 


Ga.—Brooke v. Cole, 108 Ga. 251, 
33 SE 849. 

Ill.—Carondelet Iron Works  v. 
Moore, 78 Ill. 65. 

Ind.—Smock v, Henderson, Wils. 


241. 

Me.—Crossman vy. Bacon, ete., Co., 
109 A 487. 

Mo. — Bretzfelder v. Waddle, 122 
Mo. A. 462, 99 SW 806. 

N. Y.—Forker v. Brown, 10 Misc. 
161, 30 NYS 827 [aff 159 N. Y. 540 
mem, 53 NE 1125 mem]. 

Hite; S19 Weal wsrios 


57 AmD 659. 

Wash.—Davis v. Masonic Protec- 
tive Assoc., 94 Wash. 406, 162 P 516; 
Bunck v. McAulay, 84 Wash. 473, 
147 P 33. 

Ont.—Dawson v. Quinlan, 15 Ont 
we 352; Clark v. Gray,’ 1 OntWR 

Silence see infra § 12 et seq. 

66. U. S.—Plunkett v. Leveng- 
ston, 258 Fed. 889, 169 CCA 609; 
Kimber v. Young, 157 Fed. 199, 84 
CCA 647; Farwell v. Colonial Trust 
Co, 5 147 Med. "480, 8 (CCAPOO Minds 
Mueller Furnace Co. Vv. Cascade Fdy. 
Co., 145 Med: 596, 76° CCA: 286° [rev 
140 Fed. TOL]; Bartol v. Walton, etce., 
Go:, 92: Med.¥13> Patent Title) Coveve 
Stratton, 89 Fed. 174; Fenwick v. 
Grimes, 8 F. Cas. No. 4,733, 5 Cranch 


CC" 439; 

Ala.—Bomer v. Rosser, 131 Ala. 
215, 31 S 430; Munroe v. Prichett, 
16 Ala. 785, 50 AmD 203. 

Cal:i—Matter of Johnson, 134 Cal. 
662, 66 P 847; Dow v. Swain, 125:..Caly 
674, BY) 12 70 

Colo.— Connell v. Hl 
Mine Seteey Cone T8' ie} 6uie 

Del.—_Thomas vy. Grise, 17 Del. 
381, 41 A 883. 

Ga.—Brooke v. Cole, 108 Ga. 251, 
33 SE 849; Morris v. Morris, 95 Ga. 
535, 20 SE 506. 

Ill.—Foster v. Oberreich, 230 T1l. 


Paso Gold 


525, 82 NE 858; Harris v. Dumont, 
207 Till. 588, 69 NE 811; Coolidge v. 
Rhodes, 199 Ill. 24, 64 NE 1074; 


Wenegar v. Bollenbach, 180 Ill. 222, 
54 NE 192; Ensign v. Lehmann, 192 
Ill, A. 578; Chambers v. Mitchell, 123 
Ti. A. 595; Miller v. John, 111 Til, A. 
56 [aff 208 I. 173, 70 NEY 2713 Diek- 
inson v. Atkins, 100 Ill. A. 401; 
Stockham v. Adams, SG aT APArehese 

Iowa.—Blaul v. Wandel, 137 Iowa 
301, 114 NW 899; Ley v. Metropoli- 
tan L. Ins. Co., 120 Iowa 2038, 94 NW 
568; Higbee v. Trumbauer, 112 Iowa 
74, 883 NW 812. 

Me.—Atwood vy. Chapman, 68 Me. 
38, 28 AmR 5. 

Md.—Boulden v. Stilwell, 100 Ma. 
543, 60 A 609, 1 LRANS 258. 

Mass.—Milliken v. Thorndike, 
Mass. 382; 


Massa Loi 


103 
Emerson v. Brigham, 10 


Mich.—Crowley v. Langdon, 127 
Mich. 51, 86 NW 391. 
Minn.—Cochrane v. Halsey, 25 


Minn. 52. 

Mo.—Estes v. Desnoyers Shoe Co., 
155 Mo. 577, 56 SW 316; Hequem- 
bourg v. Hdwards, 155 Mo. 514, 56 
SW 490; Bretzfélder v. Waddle, 122 
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[§ 8] b. Form and Character *°—(1) In Gen- 
eral. If the fact of ‘deception is accomplished the 
In its generie sense 


form of deceit is immaterial.® 
a false representation is anything 


Mo. A. 462, 99 SW 806; Culver v. 
Smith, 82 Mo. A. 390; Meier v, Jack- 
son, 78 Mo. A. 396; Hume. v. Brels- 
ford, 51 Mo. A. 651. 
Nebr. — Pollard v. McKenney, 69 
Nebr. 742, 96 NW 679, 101 NW 9; 
Canon v. Farmers’ Bank, 8 Nebr. 
(Unoff.) 348, 91 NW 585; McCready 
esas 56 Nebr. 446, 76 NW 


N. H.—Spead v. Tomlinson, 73 N. 
H. 46, 59 A 3876, 68 LRA 432; An- 
derson v. Scott, ‘70 N. H. 350, "47 A 
ou Cloutman y. Bailey, 62 N. H. 


N. Y.—Motley v. Mercantile Trust 
Co., 114 App. Div. 904, 100 NYS 281; 
Ettlinger v. Weil, 94 App. Div. 291, 
87 NYS 1049 [rev on other grounds 
134° Nee Y.179. 77. NB 3h) Praharv; 
Tousey, ‘93 App. Div. 507, 87 NYS 
845; Spier v. Hyde, 92 App. Div. 467, 
87 NYS 285; 
Trust. Co., 91 App. Div. 103, 86 NYS 
370 [aff 180 N. Y. 558 mem, 73 NE 
1120 mem]; Marshall v. Seelig, 49 
App. Div. 433, 68 NYS 355; Frank 
v. Bradley, ete., Co., 42 App. Div. 
178, 58 NYS 1032; Fleming v. Slo- 
cum, 18 Johns. 403, 9 AmD 224; 
Brewster v. Hate hy 13 AbbNCas 460 
faifi +425, Bun 659 (rev on other 
grounds 122 N. Y. 349, 25 NE 505, 
19 AmSR 498)]. 

N. D.—Marshall-McCartney Co. v. 
Halloran,» «Loi N. Oe at, 2) LOG aN Ww: 
293 


Or.—Smith v. Boothe, 90 Or. 360, 
IDE 709, 6 Pi 27.93). 

Pa.—Standard Interlock El. 
Wilson, 218 Pa, 280, 67 A 463; Mil- 
ler v. Fulmer, 25 .Pa. Super. 106; 
Devers v. Sollenberger, 25 Pa. Super. 
64. 

Ss. 
Co: 

Tex.—American Cotton Co. v. Col- 
lier, 30 Tex. Civ. A. 105, 69 SW 1021; 
Downes v. Self, 28 Tex. Civ. A. 356, 
67 SW 897; Hunter vy. International 
Bldg., ete., Assoc., 24 Tex. 'Civ. A. 
453, 59 SW 596; Davis v. Driscoll, 
22 Tex. Civ. A. 14, 54 SW 43; Col- 
linson v. Jefferies, 21 Tex. Civ. A. 
653, 54 SW 28. 

Va.—Scott v. Boyd, 101 Va. 28, 42 
SE 918; Dudley v. Minor, 100 "Va. 
728, 42 SE 870; Trammell v. Ash- 
worth, 99 Va. 646, 39 SE 593; Camp- 
bell v. Eastern Bldg., etc., Assoc., 98 
Va. 729, 37 SE 350; Owens v. Boyd 
Land Co., 95 Va. 560, 28-SE 950; 
Grosh v. Ivanhoe Land, etc., Co., 95 
Va. 161, 27 SE 841. 

Wash.—O’Connor v. Lighthizer, 34 
Wash. 15275, Pi 643. 

W. Va.—Buena Vista Co. v.. Bill- 
myer, 48 W. Va. 382, 37 SE 583. 

Wists) we Clark Cox. vol Rice l27 
Wis. 451, 106 NW 231, 7 AnnCas 505; 
Bowe v. Gage, 127 Wis. 245, 106 NW 
1074, 115 AmSR 1010; Urwan v. 
Northwestern Nat. L. Ins. Co., 125 
Wis. 349, 103 NW 1102; Miles v. 
Pike Min. Co., 102 NW 555: Hubbard 
v. McLean, 115 Wis.'9, 90 NW 1077; 
Milwaukee Brick, etce., Co. v. Scho- 
knecht, 108 Wis. 457, 84 NW 838. 

Eng.—Ward vy. Hobbs, 4 App. Cas. 
Lo eRe. 125 fait 382 Bape LbG1s 
Watson v. Poulson, 15 Jur. 1111, 7 
EngL&Eq 585; Adamson vy. Evitt, 
Russ. & M. 66, 11 EngCh 66, 39 Re- 
print 819; Pickering v. Dowson, 4 
Taunt. 779, 128 Reprint 537. 

Cross references: 
Expression of opinion 

§§ 20-24. 

Mere promises and, predictions see 
infra § 25. ; 
Representation of present intent to 

do future act see infra §§ 25, 26. 
Vague and indefinite statements see 

infra § 8 


Conky. 


C.—Campbell vy. Kinlock, 43 S. 
300. 


see infra 


Benedict v. Guardian : 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


FRAUD 


[§§ 7-8 


ranty 7° which produces upon the mind a false im- 


short of a war- 


67. Cross+v. Bouck, 175 Cal, 253, 
165° P 702; Davis v. Butler, 154 ‘Cal. 
623,98 98. 02) 20475 Del, aMecehioimiv. 
Savelliy 10y iCal pcan, (95 a8 ta Os ke 
32 


“A single material misstatement, 
knowingly made with intent to in- 
fluence another to enter into a con- 
tract, will, if believed and relied on 
by that other, afford as complete 
ground for relief as if accompanied 
by a multitude of other false rep- 
resentations.” Del Vecchio v. Sa- 
veili, supra. 

68. Necessity for writing see 
Frauds, Statute of [20 Cyc 195-198). 

69. U. S.—Stewart v. Wyoming 
Cattle Ranche Co., 128 U. S. 383, 9 
SCt 101, 32 L. ed. 439. 

VO EL Smith 


D. C.—_Tyssowski 
Co. 35 App: > 403: 

Kan.—Everhart v. Welch, 100 Kan. 
A252 164 P, 1098. 

Ky.—Hicks v. Wallace, 190 Ky. 

287, 227 SW 293 [quot Cyc]. 

Mich.—Mizner v. Taudeelt, 29 Mich. 
229. 

Mo.—Morley v. Harrah, 167 Mo. 
Ler Sw 942. 


J.—Lomerson vy, Johnston, 47 
Nal Je sBiqg. 825) 1200KA. (675, 24 AmSR 


410. 

N. Y.—Rice v. Manley, 66 N. 
82, 28 AmR 30 [rev 2 Hun 1921; 
Churchill v. St. George Dev. Co., 174 
App. Div. 1, 160 NYS 357. 

N. D.—Liland v. Tweto, 19 N. D. 
561, (125 NW 1032. 

Ok. —Henry v. Collier, 169 P 636, 

637. [quot Cyc]; Chicago, etce., 
Go. v. Cotton, 62 Okl. 168, 163 P "163; 
Hood v. Wood, 61 Okly 294, 161 P 
210; Hankins v. Farmers’, etc., Bank, 
42 Ok). 330, 334, 141°P 272 [quot 
Cyc]; Miller v. Wissert, 38 Okl. 808, 
134 (P62: 6St. (Louis, etc. RCo. Vv. 
Reed, 37 Okl. 350, 1382 Pe 355, 

S. ¢.—Chisolm y. Gadsden, 32 S. 
Cc. L. 220, 47 AmD 550 

Vt.—_Howard | v. .Gould, 28 Vt. 523, 
67 AmD 728, 

“The gist of the action is fraudu- 
lently producing a false impression 
upon the mind of the other party; 
and, if this result is accomplished, 
it is unimportant whether the means 
of accomplishing it are words or 
acts of the defendant, or his conceal- 
ment or suppression of material 
facts not equally within the knowl- 


edge or reach of the plaintiff.”” Mil- 
ler v. Wissert, supra [quot Henry 
v...Collier, (Okl.). 169 .P 636; Hood 


v. Wood, 61 Okl. 294, 161 P 210, 212). 
To same effect Tyssowski v. F. H. 
Smith :Co., 36 App.).(D,.. 'Gs).-4032 

[a] Words, writings, or symbols. 
—Since there is no difference in the 
natural effect on the mind of one 
deceived whether the deceiver uses 
words, writings, or symbols, it fol- 
lows ‘that there is no difference in 
the legal consequence and the de- 
ceiver is liable no matter what 
means he employed. Morley vy. Har- 
rah, 167 ‘Mo. 74, 66 SW 942. 

Conduct see infra S09; 

Silence see infra § 12. 


70. See Sales [35 Cyc 368]. 

71. %Jll—Leonard v. Springer, 197 
Pabtinn 64 NE 299 [rev 98 Ill. A. 

Kan.— Bushey v. Coffman, 103 
aris 2095 01 (amd wn o4 Lio 4De OE Cle 
Cycle 

Mich.—Krolik v. Lang, 187 Mich. 
286, 153 NW 686. 

C.—Robertson y. Halton, 156 

ae 215, 72 SE 316, 37 LRANS 


Okl.—Chicago, ete., R. Co. v. Cot- 
ton, 62 Okl. 168, 163 P 763; Hood v. 
Wood;, 61 “Okl"294, 161 PR 210 29S 
Louis, ete. R. Co. v. Reed, 37 Okl, 


pression conducive to action."! 
must, however, be definite and specific, mere vague, 
general, or indefinite statements being insufficient,7? 
because they should ordinarily put the hearer upon 


The representation 


300, 232. P 355. 

[a] Other definitions.— (1) “An 
affirmation ... of that which the 
party knows to be false or does not 
know to be true, to another’s loss 
or his own gain.” Randall v. Hazel- 
ton, 12 Allen (Mass.) 412, 415. (2) 
“That which, if accepted, leads the 
mind to an apprehension of a con- 
dition other and different from that 
which exists.” Haigh v. White Way 
Laundry Co., 164 Iowa 143, 147, 145 
NW 4738, 474, 50 LRANS 1091. (38) 
“Untrue, improper, or unfaithful 
representation; esp., false -or incor- 
rect statement of account, usually 
unfavorable; as, a misrepresentation 
of a person’s motives.” Webster D. 
[quot State v., Purl, 228 Mo. 1, 24, 
128 SW 196, 202]. 

{[b] Colloquially a misrepresenta- 
tion is understood to mean a state- 
ment made to deceive or mislead. 
Haigh v. White Way Laundry Co., 
164 Iowa 148, 145 NW 473, 474, 50 
LRANS 1091. 


[c] In popular use the term 
“misrepresentation : oftem con- 
veys the idea of intentional un- 
truth.” Webster D. [quot State v. 
ree 228° Mo. 1, 24, 128 SW 196, 

72. Cal—Wegerer v. Jordan, 10 
Cal. A. 362, 101 P 1066. 

Colo.—Connell v. El Paso Gold 
Min;,.ete.,. Cos. 33) Colo..300 GSise Grae 

Fla.—Williams v. McFadden, 23 


Fla. 143, 1 S618, 11-AmSR 345. 
Ill—Emmerson v. Hutchinson, 63 
Ill. A. 203; Wightman y. Tucker, 50 


DAS 2G. 

Iowa.—Bean v. Bickley, 187 Iowa 
689, 174 NW 675. 

Me.—Palmer v. Bell, 85 Me. 352, 
2% A, 250. 
- Md.—Robertson v. Parks, 76 Md. 


118, 24 A 411. 
Mo.—Liggett v. Levy, 238 Mo. 590, 
136 SW 299, AnnCas1912C 70; Bretz- 


felder v. Waddle, 122 Mo. A. 462, 99 
SW 806. 

N. J.—Meeker v.: Potter, 5 N. J. 
L. 692. 


N. Y.—Brackett v. Griswold, 112 
N. Y. 454, 20 NE 876; Magee v. Fish, 
175 Apps, Dive) 125." 161 NYS 2057. 
Sinclair v. Higgins, 46 Misc. 136, 93 
NYS 195 [rev on other grounds 111 
App.—-Div. 206, 97 NYS 415]; Wil- 
liams_v. 21 Mise. -73,. 46 NYS 
895; Gould, 19 NYS 349 
{aff 141 N. Y. 596 mem, 86 NE 320]. 

Or.—Smith yv. Boothe, ‘90 Or. 360, 
iby BOGUS T6938, 

R, I.—Stickel v. Atwood, 25 R. I. 
456, 56 A 687 (recognizing rule). 

Tex.—Holmes v--Coalson;” (Civ, Ay) 
178 SW 628, 638 [cit Cyc]. 

Va.—Saxby v. Southern Land Co., 
109 Va. 196, 198, 63 SE 423. 

Eng.—Smith Vv. Chadwick, 20 Ch. 
D. 27 [aff 9 App. Cas. 187]: Trower 
v. Newcome, 3 Meriv. 704, 36 Re- 
print 270. 

Can.—Coates v. Bacon, 21 Grant 
Cho GU, ocd. 

“Statements which are vague and 
indefinite in their nature and terms, 
or are merely loose, conjectural or 
exaggerated, go for nothing, though 
they may not be true.” “Saxby v. 
Southern Land Co.,. supra. 


“Indefinite statements, expressions - 


of opinion, conjectural views of cost, 
expense or value, can not be made 
the basis of an action for /deceit.” 
Emmerson v. -Hutchinson, 63 Ill. A. 
203, 209. 

[a] Tllustrations.—(1) Where the 
secretary of the music committee 
of a church believed a vocalist would 
be retained for another year, and so 
assured her, but did not represent 
that the committee had renewed her 


§§ 8-9] 
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inquiry,’* and there is no right to rely upon such | deceptive answer,’? or any ather indirect but mis- 


statements.“* The plainest case of a false represen- 
tation is the telling of a deliberate and intentional 
lie; if the other elements of remediable fraud * are 
present it is clear that appropriate redress may be 
But a representation need 
not be a direct he in order to constitute remediable 
fraud; the false representation may consist in a 


had in such a ease.7% 


contract, she could not recover 
against him for fraud in so misrep- 
resenting. Magee v. Fish, 175 App. 
Div. 125, 161 NYS 1057. (2) One who 
invested money on the bare statement 
of another, with whom he was deal- 
ing at arm’s length, that, if ten thou- 
sand dollars were used to tie up and 
get control of some water company 
somewhere in a certain county; con- 
siderable money could be made out 
of it, and if the former would put 
that amount of money into the proj- 
ect, he should have ten thousand 
dollars profits, cannot maintain an 
action for deceit on such indefinite 
statements. Sinclair v. Higgins, 46 
Misc. 136, 93 NYS 195 [rev on other 
grounds 111 App. Div. 206, 97 NYS 
415]. (3) A mere recommendation 
by a person interested in the con- 
struction of a railroad that a propo- 
sition for construction be accepted 
is not a representation on which an 
action for deceit can be maintained 
by a bank which cashes a draft for 
contractors, drawn by them on the 
construction company which made a 
contract with them. Kelly v. Gould, 
LN Y S349 [aff 141 N-. Y...596, 36 
NE 320]. (4) But a recital in a bond 
that it is “secured on all the prop- 
erty and assets of the company” 
may be indefinite as to the form of 
security but is positive and definite 
vas to the fact of security, and, 
there being no security of any form, 
constitutes an actionable misrepre- 
sentation. Stickel v. Atwood, 25 
R. I. 456, 56 A 687. 

[b] Casual statement not a mis- 
represenation. — Machar v. Vande- 
water, 26 Grant Ch. (U. C.) 88. 

{c] “Great value” attributed to a 
subject matter was held to be too 
indefinite to be actionable. Wegerer 
VanJordan wv Cal iA. a862, 00 Ol, e. 


1066. 

[d] Threats or bluff.—Statement 
by purchasers of mortgage, attor- 
neys for mortgagors, to the mort- 
gagors, that they, the purchasers, 
had been damaged in reputation and 
would not permit redemption after 
foreclosure by them without paying 
damages in addition to money re- 
quired to redeem was a mere threat 
or bluff, not a representation of 
fact, and did not censtitute action- 
able fraud on the mortgagors. 
Smith v. Boothe, 90 Or. 360, 175 P 
709, L706 E793. 

73. Robertson v. Parks, 76 Md. 
118, 24 A 411; Buschman v. Codd, 
52 Md. 202; Saxby v. Southern Land 


Co., 109 Va. 196, 68 SE 423; Fenton 
v. Browne, 14 Ves. Jr. 144, 33 Re- 
print 476. 

74, I1l.—Press v. Hair, 133 Ill. A. 
528, 534. 


Iowa.—Bean v. Bickley, 187 Iowa 
689, 174 NW 675. 

Md.—Robertson v. Parks, 76 Md. 
118, 24 A 411. 

Mo.—Liggett v. Levy, 233 Mo. 590, 
136 SW 299, AnnCas1912C 70. 

Va.—Saxby v. Southern Land Co., 
109 Va. 196, 68 SE 423. 

“A party has no right to rely on 
representations which... are vague 
and indefinite in their nature and 
terms, or are merely loose, conjec- 
tural or exaggerated statements.” 
Press v. Hair, supra. 

[a] Representations as to land 
may be so vague, so improbable, and 
so clearly a mere exaggeration or 
expression of opinion that, as a mat- 
ter of law, the buyer has no right 
to rely on them. Bean v. Bickley, 
187 Iowa 689, 174 NW 675. 


volved.7? 


[§ 9] 


Right of reliance generally see 
infra §§ 50-74. 

75. See supra § 6. 

Elements requisite to specific 
remedies see infra j§ 90. 

76. U. S.—Forsyth v. Vehmeyer, 
a U. S. 477, 20 SCt 623, 44 L. ed. 

la.—Gewin v. 


A Shields, 167 Ala. 
593, 52 S 887. 


Ariz.—Upton v. Weisling, 8 Ariz. 
DOS onan tone 

Cal.—Del Vecchio v. Savelli, 10 
Cale ACe79 eiL 01s P'S32, 

Colo.—Pallister v. Camenisch, 21 
Colo. FAS) Ledy Pe.958. . 

Conn.—Wilson v. Nichols, 72 Conn. 
173, 43 A 1052; Scholfield Gear, etc., 
Co;, Va Seholfield; %1-Coenn. 1, 40° A. 
1046. 

Ill.— Hughes v. Lockington, 221 Ill. 
571, 77 NE 1105; Bunn vy. Schnell- 
bacher, 163 Ill. 328, 45 NE 227 [aff 


59 Ill. A. 222]; Chesrown v. Black, 
56s) TWA 24229 Dickinson j-v.i. At 
kins, 100 Ill.. A. 401. 


Iowa.—Hubbard vy. Weare, 79 Iowa 
687, 44 NW 915. 


Mass.—Ginn v. Almy, 212 Mass. 
486, 99 NE 276; Nash v. Minnesota 
Title Ins., ete. Co., 159 Mass. 437, 
34 NE 625. 


Minn.—Flaherty v. Till, 119 Minn. 
191, 192,137) NIW. 815 [eit Cyc]. 

Mo.—Judd v. Walker, 215 Mo. 312, 
114 SW 979 [appr Judd v. Walker, 
114 Mo. A. 128, 89 SW 558]; Atchi- 
son County Bank v. Byers, 139 Mo. 
627, 41 SW 325. 

Mont.—Como Orchard Land Co. v. 
Markham, 54 Mont. 438, 171 P 274. 

N. H.—Sipola v. Winship, 74 N. H. 
240, 66 A 962. 

N. Y.—kKujek v. Goldman, 150 
N. Y. 176, 44 NE 773, 55 AmSR 670, 
34 LRA 156 [aff 9 Misc. 34, 29 NYS 
294, 31 AbbNCas 314 (aff 5 Misc. 360, 
25 NYS 753)]; LL. 'G. -G. Realty Co. 
v. Schlesinger-Gilman Constr. Co., 
164 NYS 694. 

Okl.—Henry v. Collier, 169 P 636, 
637 [quot Cyc]; Hankins v. Farm- 
ers’, etc., Bank, 42 Okl. 330, 334, 141 
P 272 [quot Cyc]. 

Pa.—Smith v. Smith, 166 Pa. 563, 
31 A 343; Work v. Grier, Add. 372. 

S. D.—Dirks Trust, etc. Co. v. 
Koch, 32 S. D. 551, 143 NW 952, 49 
LRANS 513. 


Tex.—Boetge v. Landa, 22 Tex. 
L052 
Wash.—MeMillen vy. Hiliman, 66 


Wash. 27,118 P 903. 

Eng.—Reynell v. Sprye, 1 De G. M. 
& G. 660, 50 EngCh 510. 42 Reprint 
710; Denton v. Great Northern R. 
Co., 5 E. & B. 860, 85 ECL 860, 119 
Reprint 701; Gerhard v. Bates, 2 E. 
& B. 476, 75 ECL 476, 118 Reprint 
845; Murray v. Mann, 2 Exch. 588, 
154 Reprint 605; Watson v. Poulson, 
15 Jur. 1111, 7 EngL&Eq 585; Pas- 
ley v. Freeman, 3 T. R. 51, 100 Re- 
print 450, 12. ERC 2353 Stevens v. 
Lee, 2 WklyRep 16. 

Ont.—Northern Navy. Co. v. Long, 
11 Ont; Ly 230: 

“The law is elementary that one 
who makes a _ statement of fact 
which he knows to be false for the 
purpose or apparent purpose of in- 
ducing ‘another to act is liable for 
damage resulting from such false 
representation.” Berlin Constr. Co. 
vy. Hoops, 185 App. Div. 277, 286, 
173 NYS 117. 

[a] Deliberate misrepresentation 
of corporate earnings made through 
false reports and book entries to in- 
duce directors to declare an un- 


earned dividend and thus enable 


leading language.*® 
laid down as to what constitutes a fraudulent rep~- 
resentation in any given case, since this depends 
upon the peculiar circumstances and conditions in- 


Falsehood may be acted as well as spoken.’° 


No hard and fast rule can be 


(2) Acts or Conduct—(a) In General. 


De-. 


defendant to sell his stock to advan- 
tage was remediable fraud. North- 
ae Nav.) Cog wis Lone,” Lis -Ontyirs 
77. Ala—Providence Oil, etc., Co. 
v. Allen, 186 Ala. 282, 65 S 329. 
Okl.—Henry v. Collier, 169 P 636. 


Tenn.—Baker v. Seahorn, 1 Swan 
54, 55 AmD 724, 
Tex.—Zundelowitz v. Waggoner, 


(Civ. A.) 211 SW 598. 

Vt.—Howard v. Gould, 28 Vt. 523, 
67 AmD 728. 

[a] Thus, where defendant’s an- 
swers to inquiries concerning an oil 
well were so evasive as to suppress 
the truth, defendant was guilty of 
fraud notwithstanding he had made 
no direct misrepresentation. Provi- 
dence Oil, etc., Co. v. Allen, 186 Ala. 
282, 65 S 329. 

78. Ga.—Marietta Fertilizer Co. 
v. Beckwith, 4 Ga. A. 245, 61 SE 149. 

Mass.—Worcester v. Cook, 220 
Mass, = )539, (1085 NE) 5113) Pottseav- 
Chapin, 133 Mass. 276. 

S. D.—Johnson v. Knappe, 24 S. D. 
407, 123 NW 857. 

Eng.—Lee v. Jones, 17 C. B. N. S. 
482, 112 ECL 482, 144 Reprint 194. 

Austr.—Jerome v. Ward, 20 Austr. 
C.-L. Ri 685: 

“To constitute legal deceit and 
fraud by the use of language, the 
language need not affirm the exist- 
ence or non-existence of something 
which is untrue; it is sufficient if 
the language of one party ... mis- 
leads the other party as to the ex- 
istence of a fact, and thereby 
induces him to enter into the con- ~ 
tract.” Marietta Fertilizer Cod. v. 
Beckwith, supra. 

79. Wood v. Cincinnati Safe, etc., 
Co., 96 Ga, 120, 22 SE 909; Marietta 
Fertilizer Co. v. Beckwith, 4 Ga. A. 
245, 61 SE 149; Walsh v. Hall, 66 
N. C. 238; Nichols v. Lane, 93 Vt. 
ae 106 A 592. See also infra §§ 9- 


“Fraud is exceedingly subtle in 
its nature, ... It is therefore im- 
possible to state any general rule 
by which particular frauds are to 
be identified. ... It may be perpe- 
trated by willful misrepresentations ° 
made by one person to another, with 
a design to mislead and which do 
actually mislead.- It may be per- 
petrated by signs and tricks, and 
even silence may in some instances 
amount to fraud.’ Wood v. Cincin- 
nati Safe, ete., Co., 96 Ga. 120, 123, 
22 SE 909 [quot Marietta Fertilizer 
vehi Beckwith, 4 Ga. A. 245, 61 SE 
149]. 
[a] “Paid in full” 
stock certificate 


printed on a 
is a representation 
that the stock is not subject to 
calls, but is not a representation 
that it is worth par. Smock v. Hen- 


derson, Wils. (Ind.) 241. 
80. . S—Smith v. Richards, 13 
Pet, 126) .10)- Tu. ed... 42% 


Ala.—Providence Oil, ete. Co. v. 
Allen, 186 Ala. 282, 65 S 329; Juzan 
v. Toulmin, 9 Ala. 662, 44 AmD 448, 


Ark.—Mason v. Thornton, 74 Ark. 
46, 84 SW 1048, 

Cal.—Bretthauer v. Foley, 15 Cal. 
ASLO oe PicdioGe 

Conn.—Ford v. Atwater, 1 Root 


58. 

Ga.—Fenley v. Moody, 104 Ga. 790, 
30 SE 1002. 

Ida.—Bellevue State Bank vy. Cofs 
fins 2 Lde, 2a 125) oP 826. 

Tll.—Leonard y. Springer, 197 Ill. 
532, 64 NE 299. ' 

‘Ind.—Firebaugh v. Trough, 57 Ind. 
A. 421, 107 NE 301. 
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ceptive conduct is equivalent to verbal misrepresen- 
conduet may con- 
sist in the declaration *? or payment ** of a fictitious 
dividend; the delivery under contract of an article 
different from the one bargained for;%* the drawing 
of a check on a bank in which the drawer has no 
funds ;®* the introduction of foreign substances into 


tation.®1 Misrepresentation by 


personalty®® or realty 87 for the 
Iowa.—Carmichael v. Vandebur, 50 


Iowa 651. 

Ky.—Singleton v. Kennedy, 9 B. 
Mon. 222. 

Me.—Bryant v. Crosby, 36 Me. 562, 
58 AmD 767. 
1 Metc. 


Mass.—Lobdell v. Baker, 
193, 35 AmD 358. 
-Mich.—Mizner v. Kussell, 29 Mich. 


229. 

Mo.—Western Cattle Brokerage 
oe v. Gates, 190 Mo. 391, 89 SW 
382. 

N. Y.—Ottinger v. Bennett, 144 
Appa Dlive p25.) L29 NYS 819) sirev, 
203 N. Y. 554 mem, 96 NE 1123 
mem]. 

IN. Go—Bell'-v. Harrison, 179 UN. (C: 


190, 102 SE 200. 

Okl. —Henry v. Collier, 169 P 636. 

Pa.—Croyle v. Moses, 96 Pa. 250, 
35 AmR 654. 

R. I.—Swift v. Rounds, 19 R. I. 
527, 35 A 45, 61 AmSR 791, 33 LRA 
561. 

S. C.—Chisolm v. Gadsden, 32 S.C. 
L. 220, 47 AmD 550. 

S. D—Parker vy. Ausland, 13 S. D. 


169, 82 NW 402. 

Tex.—Handy v. Roberts, (Civ. A.) 
165 SW 37. 

Va.—Brown v. Rice, 76 Va. 629. 

Wash.—Gilluly v. Hosford, 45 
Wash. 594, 88 P 1027. 

W. Va.—Tolley v. Poteet, 62 W. 
Varossl —b% SH) 81ts, ;Diekinson= ‘Vv. 
Chesapeake, etc., R. Co. 7 W. Va. 
390. 


Eng.—Bruce v. Ruler, 2 M. & R. 
See CL 100; 

Ont.—Gilmour v. Dalton, 14 Ont 
“WR 257. 

“A man may not only deceive an- 
other, to his hurt, by deliberately 
asserting a falsehood . . but also 
by any act or demeanor which would 
naturally impress the mind of a 
careful man with a mistaken belief, 
and form the basis of some change 
of position by him.” Swift v. 
COM a (bin ba Sae oO mea 
45, 61 AmSR 791, 33 LRA 561. 

‘It may well consist of deeds, 
acts, or artifice to mislead.” West- 
ern Cattle Brokerage Co. v. Gates, 
190 Mo. 391, 89 SW 382, 386. 

81. U. S.—Mudsill Min. Co. v 
Watrous, 61 Fed. 163, 9 CCA 415. 

Ala.—Juzan v. Toulmin, 9 Ala. 662, 
44 ‘AmD 448. 
Ga.—Smith v. Mitchell, 6 Ga. 458. 


Ill.— Leonard v. Springer, 197 Ill. 
532, 64 NE 299. ty 
Ind.—Firebaugh v. Trough, 57 


A. 421, 107 NE 301. 
Me.—-Bryant v. Crosby, 36 Me. 562, 
58 AmD 767. 

Mich.—Mizner-yv. Kussell, 29 Mich. 
229. 

Mo.—Stout v. Caruthersville Hard- 
ware Co., 131 Mo. A. 520, 527, 110 
SW 619 [cit Cyc]. 

N. Y.—Beardsley v. Duntly, 69 
N. Y. 577; New York Second Nat. 
Bank v. Curtiss, 2 App. Dive 508, 37 
NYS. 1028 [aff 153 N. Y. 681 mem, 
48 NE 1107 mem]; March vy. Mobile 
First Nat. Bank, 4 Hun 466 [aff 64 
N. Y. 645 mem]; Sieling v. Clark, 
18 Misc. 464, 41 NYS 982. 

N. C.—Bell v. Harrison, 179 N. C. 


Ind. 


190, 102 SE 200; Stout v. Harper, 
51 N. C. 347. 
Okl.—Henry vy. Collier, 169 P 636, 


637 [quot Cyc]. 

Pa.—Croyle v. Moses, 90 Pa. 250, 
35 AmR 654; Anderson v. Snyder, 
14 ae Super. 424. 

C.—Chisolm v. Gadsden, 32 S.C. 
L. S500, 47 AmD 550. 


FRAUD 


( 


not inhere only 


purpose of de- 


“The conduct of a party which 
tends to conceal or suppress ma- 
terial facts is frequently as effective 
in representations.’ Beardsley  v. 
Duntly; 69 N. Y. 577, (584: 

[a] “Any conduct capable of be- 
ing turned into a statement of fact 
is a representation. There is no 
distinction between misrepresenta- 
tions effected by words and misrep- 
resentations effected by other acts.” 
1 Bigelow Fraud p 467 [appr Leon- 


ard v. Springer, 197 Ill. 532, 64 NE 
299]. 
82. Ottinger v. Bennett, 144 App. 


Div. 525, 129: NYS 819 [rev 203 N. Y. 
554. mem, 96 NE 1123 mem]; Gil- 
mour v. Dalton, i4 OntWR 257. 


83. Gilluly v. Hosford, 45 Wash. 
594, (88 4P* 1027. 
84. Handy yv. Roberts, (Tex. Civ. 


A.) 165 SW 87; Schaffner v. National 
Supply Co:;,: 80 W. Va. 117, 92 SE 
580. 

85. Eastern Trust, eta, Co. v. 
Cunningham, 103 Me. 455, 10 As ts 
True v. Thomas, 16 Me. 36; Sieling 
v. Clark, 18 Misc. 464, 41 NYS 982; 
Peterson v. Union Nat. Bank, 52 Pa. 
206, 91 AmD 146. 

Criminal liability for passing 
worthless check see False Pretenses 


§ 42. 
86. Mudsill Min. Co. v. Watrous, 
Gl Head 163-9. (CCA 415 -Westiaive 


Bradley, 6 Ind. 394; Stout v. Harper, 
SiN G34 72 

[a] Examples.—(1) Putting logs 
or other foreign substances into corn 
which is to be measured by the foot 
instead of being weighed, for the 
purpose of increasing the bulk. 
West v. Bradley, 6 Ind. 394. (2) 
Putting sand in bales of cotton. 
Stout v. Harper, BL N= eS Aya) 
Mixing silver in mine ore samples. 
Mudsill Min. Co. v. Watrous, 61 Fed. 
163, -'9) CEA 415, 

87. Chester v. Dickerson, 52 Barb. 
349. [aft “54 Nay, 1), 18SsAm R650 
(pouring oil on land). 

88. Mendenhall v. Stewart, 18 
Ind. A. 262, 47 NE 943; New York 
City Second Nat. Bank v. Curtiss, 2 
Apps Divs, OOSti Sti ONY SekhO28 Palate 
153.0 Ne Ye v6 site imnens),.” 48) oN e017 
mem]; Anderson v. Snyder, 14 Pa. 
Super. 424. 

[a] Examples.—(1) Signing as a 
witness a forged assignment of a 
stock certificate, Knowing that it 
was to be used in obtaining a loan. 
New York City Second Nat. Bank v. 
Curtiss, 2 App. Div. 608,..37) NYS 
1028 [aff 153 N. Y. 681 mem, 48 NE 
1107 mem]. (2) Attesting as a wit- 
ness a declaration of no_ set-off 
against a judgment note, without 
having seen the maker thereof sign 
it, Anderson v. Snyder, 14 Pa. 
Super. 424. (3) One signing as wit- 
ness to a false signature on a letter 
of credit makes a false representa- 
tion as to the genuineness of the 
signature and is liable for damage 
to another relying on the authen- 
ticity of the letter. Mendenhall vy. 
Stewart, 18 Ind. A. 262, 47 NE 943. 


89. Carmichael vy. Vandebur, 50 
Iowa 651. See also Sales [385 Cyc 
63]; Vendor and Purchaser [39 Cyc 
12537. ¢ 

90. Ford vy. Atwater, 1 Root 
(Conn.) 58. 


Criminal liability see False Per- 
sonation 25 C. J. p 576. 

91. See cases infra- this note; 
infra §§ 10, 11; and cross references 
supra p 1052. 

[a] Series of acts.— Where de- 


[§ 9 


ceiving another; the signing of documents as a’ 
false witness ;8* pointing out subject matter different 
from that involved;’® assuming a false appearance 
to obtain goods on credit;°° or any other acts eal- 
culated to deceive.%t 


The misrepresentation need 
in conduct, but may consist of a 


combination of conduct and concealment ®? or con- 


fendant fraudulently procured a 
minor’s indorsement on a note, au- 
thorized an agent to sell it without 
erasing the minor’s name, and the 
agent did so, such combination of 
acts was equivalent to a false rep- 
resentation that the note was a 
valid contract on which both makers 
and indorsers were liable, and, the 
indorser not being liable because a 
minor, a plaintiff injured by pur- 
chase of the note could recover of 
defendant for fraud. Lobdell_ v. 
Baker, 1 Metc. (Mass.) 193, 35 AmD 
358. To same effect Kronfeld v. 
Missal, 87 Conn. 491, 89 A 95 (series 
of acts, representations, and conceal- 
ment). ( 

[b] Presenting instrument to il- 
literate person for execution.—After 
the parties to a contract have orally 
agreed upon its terms, to be after- 
ward incorporated in a wiltten in- 
strument, the production of a rte 
ten instrument by one of them, and 
its presentation to the other for his 
execution, the other being illiterate 
and unable to read, is as much a rep- 
resentation by conduct that the in- 
strument contains the terms orally 
agreed upon as if such representa- 
tion was made in- words. Arey: 
v. Ricard, 130 Mass. 259. 

[c] Fraudulent packing of sone: 
—It is fraud for the manufacturer 
of goods to put it up in packages 
so as to lead the public to believe 
that they are of a certain brand or 
make, when, in fact, they are in- 
ferior goods. Singleton v. Kennedy, 
9 ae Mon. (Ky.) 222. See also Food 

[ad] Shuffling checks. — Where 
plaintiff testified that certain checks 
executed to defendants, if in fact 
signed by him, were obtained by de- 
fendants surreptitiously without his 
knowledge, by a fraudulent shuffling 
of the various papers relevant to the 
transaction in question, among 
which were a large number of in- 
surance slips, such evidence was 
sufficient to establish a case of de- 


ceit. Bilafsky v. Conveyancers’ Ti- 
ie Ins.—Co., 192 Mass. 504, 78 NE 
{e]* Manipulation of price tags.— 
Mason v. Thornton, 74 Ark. 46, 84 
Sw 1048. 
{f] Offex of settlement as repre- 


sentation that a decedent’s estate is 
liable for a given debt. Brown v. 
Rice, 76 Va. 629. 

[g] Sale of corporate stock as 
representation that it had been le- 
gally issued. Fish v. White, 180 
Iowa 1176, 162 NW 758. 

[h] Sale of sham antiques.—Pat- 
hr v. Landsberg, 7 F. (Ct. Sess.) 

92. Ida—Bellevue State Bank y. 
Coffin, '22 Ida, 210," 125" P) 816. 

Me 2 Bryant Vie Crosby, 36 Me. 562, 
58 AmD 767. 

Mass. — French _ v. 102 
Mass. 132, 3 AmR 440. 

S. C.—Chisolm v. Gadsden, 32 S.C. 
by te 47 AmD 550. 

S. D.—Parker v. Ausland, 13 S. D. 
169, 82. NW 402. 

Eng.—Bruce v. Ruler, 2 M. & R. 
3) Lie BCL 100: 

[a] Illustrations. — (1) Where 
plaintiff wrote that he would pur- 
chase a given tax warrant if issued 
upon a legal bill and, although he 
had good reason to believe that it 
had not been so issued, defendant 
nevertheless forwarded the warrant 
to plaintiff without intimating the 


Vining, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 9-12] 


duct and language.®? 


{[§ 10] (b) Representations Implied from Con- 
duct. The mere act of contracting may under cer- 
-tain circumstances ** constitute an implied repre- 
sentation of the existence or nonexistence of certain 
facts, and render the maker thereof liable in fraud 


for its falsity. 


fact that its validity was questioned, 
such action was in effect a false 
representation of the legality of the 
warrant. Parker v. Ausland, 13 S. D. 
169, 82 NW 402. (2) “Keeping... 
[a] bank open, and . . . conducting 
. .. its business in the usual man- 
ner, constitutes a representation to 
its customers of the solvency of the 
bank.”. Plano Mfg. Co. v. Auld, 14 
S. D. 512, 86 NW 21, 86 AmSR 769 
[quot Bellevue State Bank vy. Coffin, 
22 Ida. 210, 125° RP 816]. See infra 
Soa notes 1 afb]. (3) Where de- 
fendant induced plaintiff to accept 
in his stead a tenant known to him 
to be insolvent, but made no posi- 
tive representation in regard to his 
solvency, the court held that the fact 
of his offering him to take his own 
place was equivalent to a represen- 
tation that he was solvent, and by 


' making the offer with the knowledge 


of his insolvency, defendant was 
guilty of a fraud. Bruce v. Ruler, 
2M. & -R. 3,17 HCL 700. 

93. Kronfeld vy. Missal, 87 Conn. 
491, 89 A 95. 

[a] A series of acts, representa- 
tions; and concealments no one of 
which alone deceived plaintiff but 
which taken in their entirety de- 
ceived plaintiff to his injury consti- 
tuted actionable fraud. Kronfeld v. 
Missal, 87 Conn. 491, 89 A 95. To 
same effect Lobdell v. Baker, 1 Metc. 
(Mass.) 193, 35 AmD 358. ; 

94. See cases infra this section. 

95. Me.—Hastern Trust, etc., Co. 
v. Cunningham, 103 Me. 455, 70 A 


nee, 
Mass.—Lobdell v. Baker, 1 Metc. 
193, 35 AmD 358. 


N. H.—Weare v. Gove, 44 N. H. 
196. 
N. Yx-Campbell_v. Muller, /19 


Mise. 189, 48 NYS 233. 
Oh.—Hadley v. Clinton County Im- 

porting Co., 138 Oh. St. 502, 82 AmD 

454. 

' Wng.—Crosse v. Gardner, Carth. 

90, 90 Reprint 656, 1 Show. 68, 89 

Reprint 453. 2 

[a] eading case. — Polhill v. 
Walter, 3 B. & Ad. 114, 23 ECL 59, 
110 Reprint 43. 

[b] The assumption of agency 
(1) is an implied representation of 
authority valid to the best of the 
agent’s knowledge. Weare v. Gove, 
44 N. H. 196; Campbell v. Muller, 
19 Misc. 189, 48 NYS 2383; Ormrod v. 
Huth, 14 M. & W. 651, 153 Reprint 
636. See Agency § 75. (2) A per- 
son who, with knowledge of his 
want of authority, executes a con- 
tract as the agent of another, is lia- 
ble to the person with whom he is 
dealing. ‘The latter, on learning the 
facts, may repudiate the contract 
and hold him personally liable for 
damages. Weare v. Gove, 44 N. H. 
196. 

{c] Knowingly accepting a bill 
for the drawee without authority.— 
Ormrod vy. Huth, 14 M. & W. 651, 153 
Reprint 636. ¢ 

[d] The drawing of a check im- 
pliedly represents the existence of 
funds in the bank. Eastern Trust, 
etc., Co. v. Cunningham, 103 Me. 455, 
RO WAg ts 

fe] he negotiation of commer- 
cial paper on the faith of an in- 
dorsement procured by the nego- 
tiator is an implied representation 
of the indorser’s competency. Lob- 
dell v. Baker, 1 Metc. (Mass.) 193, 
35 AmD 358. 

[f] The act of selling goods (1) 
is an implied representation of the 
presence of title (Crosse v. Gardner, 
Carth. 90, 90 Reprint 656, 1 Show. 


FRAUD 


[§ 11] (c) 
does not apply 


in character.?8 


[§ 12] 


silence is not representation.t 


68, 89 Reprint 453; Sales [35 Cye 
73-74, 393 et seq]), (2) and of the 
absence of latent defects known to 
the vendor (Emerson v. Brigham, 10 
Mass. 197, 6 AmD 109; Hoe v. San- 
born, 21 N. Y. 552, 78 AmD 163; Jef- 
frey v. Bigelow, 13 Wend. (N. Y.) 
518, 28 AmD 476; Van Bracklin v. 
HONG a eae OU N Sm CINn tryin OS mn 
AmD 339; Hadley v. Clinton County 
Importing’ Co., 13 Oh. St. 502, 82 
AmD 454; Sales [35 Cyc 69-70, 412 
notes 7-10]). 

Purchase of goods is an implied 
representation of a present intent 
to pay for them. See Sales [35 
Cyc 79, 80 note 93]. 

Woman’s entrance into the mar- 
riage relation has been treated as 
an implied representation that she 
was not then pregnant by another 
ven See Marriage [26 Cyc 903, 

96. Ark.—Cook v. Bagnell Timber 
Co., 78 Ark. 47, 94 SW 695, 8 AnnCas 


251. 
Colo.—Connell v. El Paso Gold 


Mine eteya Co. 633.5 COLO. 180,815) ely 
677. 
Ill—Day v. Fort Scott Inv., etc., 
Con boll 2937 3 SeeN EY eb G0. 
Va.—Howell v. Cowles, 6 Gratt. 


(AT Va.) 393. 

Wash.—Davis v. Masonic Protec- 
tive Assoc., 94 Wash. 406, 162 P 
516. 

Wis.—Miles v. Pike Min. Co., 124 
Wis. 278, 102 NW 555. 

Eng. — Pickering v. Dowson, 4 
Taunt. 779, 128 Reprint 537. 

Can.—Jarvis vy. Commercial Bank, 
6 UN Cl 1@: BOs Se 33%. 

[a] Tlustrations. — (1) Where 
both seller and buyer’s agent guessed 
at the amount of timber on land and 
the buyer’s agent guessed wrong to 
the buyer’S gross injury, the mere 
fact that the buyer’s agent was half 
drunk at the time of sale is not suffi- 
cient to show fraud, there being no 
evidence of misrepresentation. Cook 
v. Bagnell Timber Co., 78 Ark. 47, 94 
SW 695, 8 AnnCas 251. (2) Where 
defendant masonic association gave 
plaintiff, upon his own solicitation, 
its Washington insurance agency 
and on reaching Washington plain- 
tiff found a local masonic rule for- 
bade his doing business, there hav- 
ing been no representation as to 
such rule or itS absence, there could 
be no recovery in fraud and deceit. 
Davis v. Masonic Protective Assoc., 
94 Wash. 406, 162 P 516. 

97. Ill—Day v. Ft. Scott Inv., 
ete., 'Go.,) 153 Tl! 293; 38 NEV 567. 

Va.—Howell v. Cowles, 6 Gratt. 
(47 Va.) 393. 

Wis.—Miles v. Pike Min. Co., 124 
Wis. 278, 102 NW 555. 

Eng. — Pickering v. Dowson, 4 
Taunt. 779, 128 Reprint 537. 

Can.—Jarvis v. Commercial Bank, 
CmUeaG Ose ©; S.ccols 

[a] Hiring slave—Fraud cannot 
be inferred in the hiring of a negro 
slave from the unfitness or unsuit- 
ableness of the slave for the pur- 
pose for which he was hired, and a 
knowledge of such unfitness on the 
part of the owner. Howell v. 
Cowles, 6 Gratt. (47 Va.) 393. 

[b] Merely handing over an old 
inventory, of former vendors of a 
ship, which contains representations 
as to the condition of the ship is 
not a representation by the then 
vendor, and therefore the then pur- 
chaser cannot recover on deceit for 
its falsity. Pickering v. Dowson, 4 
Taunt. 779, 128 Reprint 5387. 

{[c] Merely sending of notices of 
stock assessment is not a represen- 


Nugatory Acts. 


[26C.J.] 1069 


The rule of course 
to conduct or acts which do not 


amount to a representation,®® such as a mere non- 
committal act,® for such acts are wholly nugatory 


(3) Silence °°—(a) In General. Mere 


In the absence of a 


tation of the assessee’s liability 
therefor. Miles v. Pike Min. Co., 124 
Wis. 278, 102 NW 555. 

{d] Operating railroad. — The 
fact that a land company, at a time 
of selling lots in a “boom” addi- 
tion, Owns and operates a_ street 
railway leading to it, does not in 
itself constitute a representation 
that it will continue to maintain and 
operate the’ railway. Day Vv. Et 
Scott piny;,ete.,.'Co.n 153) Ill 2937038, 
NE 567. 

[e] Showing a map.—A vendor 
of a mining claim, who presents 
to his purchaser a copy of a map 
shown to have been made by a third 
person, is not guilty of fraud, al- 
though the map located a discovery 
shaft within the boundaries of the 
claim which was actually located be- 
yond the boundaries. Merely show- 
ing such a map was not a represen- 
tation. Connell v. El Paso Gold 
ae CUCL CO Sole COLOgm COMM SHeES 


98. See cases supra notes 96, 97. 

[a] MllustrationWhere plaintiff 
sheriff had seized goods thought to 
be the property of a certain debtor 
and after other creditors had with- 
drawn their attachments, believing 
third parties owned the said goods, 
plaintiff asked defendant creditor to 
relinquish his attachment also, and 
defendant refused and also refused 
to indemnify plaintiff, such refusal 
was nugatory and not a represen- 
tation that such debtor owned the 
goods, and plaintiff, having kept the 
goods under attachment to his dam- 
age on proof of ownership by such 
third party, cannot recover in tort 
for deceit against defendant because 
defendant made no representation. 
Jarvis v. Commercial Bank, 6 U. C. 
OLB BOOMS. site ; 

99. Particular representations or 
transactions: In general see infra 
§§ 92-1005; and cross. references 
supra p 1052. See also Compromise 
and Settlement § 47; Contracts 
§§ 281-283; Deeds § 147 et seq; Es- 
toppel §§ 10, 154 et seq; Judgments 
[23 Cye 1026]; Reformation of In- 
struments [34 Cyc 921 note 15]; 
Sales [35 Cyc 64 (in general), 68-69 
(concealment by seller), 75 (conceal- 
ment by buyer)]; Specific Perform- 
ance [86 Cyc 603-604]; Vendor and 
Purchaser [39 Cye 1275 (conceal- 
ment by vendor), 1289 (concealment 
by purchaser) ]. 

Necessity for actual frand to sup- 
port a charge of fraudulent conceal- 
ment see infra §§ 44, 49 


1. U. S—Stewart v. Wyoming 
Cattle Ranche Co., 128 U. S. 383, 9 
SCt) 101,932 0r, ed. 4393) Ine re" Pat- 


terson, 125 Fed. 562. 
Ala.—Steele v. Kinkle, 3 Ala. 352. 
Mo.—Bradbury v. Smith, 181-SW 
415; Manter v. Truesdale, 57 Mo. A. 


Gas Engine, etc., 
, 60 NE 425 [rev 
34 App. Div. 354, 54 NYS 250.]. 

N. D.—Hart v. Hanson, 14 N. D. 
570, 105 NW 942, 3 LRANS 438. 

Or.—Frederick v. Sherman, 89 Or. 
STs Matiss AE OW Oe 

Eng.—Seddon  v. 
Salt. *Co., utd); 
1 AnnCas 514. 

[a] The mere failure to answer 
letters: requesting an extension of 
time on mortgage interest payments 
is not equivalent to a representation 
that such extension will be allowed, 
and is therefore not actionable 
fraud. Nearing v. Hathaway, 128 
App. Div. 745, 113 NYS 318. 

[b] Director’s silence during ine 


North Eastern 
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duty to speak,? silence as to a material fact does 
Where, however, 
one actively conceals* or deliberately suppresses > 
the truth or fails to speak when it is his duty to do 


not of itself constitute fraud.® 


solvency of bank.—A director’s fail- 
ure to act and his silence when his 
bank was kept open after insolvency 
was known to the directors was not 
equivalent to a representation of its 
solvency and did not make him in- 
dividually liable for actionable fraud 
as against one extending credit 
after the insolvency. Hart v. Han- 
son, 14 N. D., 570, 105 NW 942, 3 
LRANS 488. See supra § 9 note l, 
92 [a] (2): : 

[c] Meditated silence. — Where 
the parties deal at arm’s length and 
there are no circumstances making 
silence equivalent to a misrepresen- 
tation, even meditated silence with 
knowledge that the other party is 
laboring under mistake or ignorance 
is not actionable fraud. Frederick 
v. Sherman, 89 Or. 187, 173 P 575. 

2. See infra §§ 14-19. 

3. U. S—Cleaveland v. Richard- 
son, 132))U. S) 318, LOY SCt 100) 33 
L. ed. 384; Stewart v. Wyoming Cat- 
tle Ranche Co., 128 U. S. 383, 9 SCt 


Od ero tmnied., 4391) (per (Grays) Ja) 
Laidlaw v. Organ, 2 Wheat. 178, 4 
LL. ed. ‘214; ‘Copper Process Co. v. 


Chicago Bonding, etc., Co., 262 Fed. 
66; In re Hunter-Rand Co., 241 Fed. 
175; Randolph v. Alien, 73 Fed. 23, 
19 CCA 3538. 

Ala.—Pratt Land, ete., Co. v. Mc- 
Clain, 135) Ala: 452," 33 S 185, °93 
AmSR 35; Griel v. Lomax, 89 Ala. 
420, 6 S 741; Moses v. Katzenberger, 
84 Ala. 95, 4 S 2387; ‘Armstrong. Vv. 
Bufford, 51 Ala. 410; Juzan v. Toul- 
min, 9 Ala. 662, 44 AmD 448; Van 
Arsdale v. Howard, 5 Ala. 596; Bar- 
mettiiw. Stanton, 2 Alan 181s) Butler 
Cotton Oil Co. v. Campbell,'16 Ala. 
A. 445, 78 S 643. 

Ark.—Cherry v. Brizzolara, 89 Ark. 
399, 116.SW 668, 21 LRANS 508; 
Cook v. Bagnell Timber Co., 78 Ark. 
47, 94 SW 695, 8 AnnCas 251; New- 
port Bank v. Watson, 74 SW 15. 

Cal.—Hallidie v. First Federal 
Trust. Co., 177° Cal. 600, 171 P 431; 
Marriner v. Dennison, 78 Cal. 202, 
20° P: 386. : 

Colo.—Geijsbeek v. Martin, 27 
Colo. A. 316, 148 P 921. 

Conn.—Watertown Sav. Bank vy. 
Mattoon, 78 Conn. 388, 62 A 622; 
Hemingway v. Coleman, 49 Conn. 
390, 44 AmR 243; Otis v. Raymond, 


3 Conn. 413. 
Fla.—Stackpole v. Hancock, 40 
Fla. 362, 24 S 914, 45 LRA 814. 


Ga.—Littlejohn v. Drennon, 95 Ga. 


743, 22 SE 657; Lyle v. Prade, 20 
Ga. A: 374, 93 SE 20;° Rutherford 
v. Irby, 1 Ga. A. 499, 57 SE 927. 


Tll.—Jackson v. Miner, 101 Il]. 550; 
Sangamon Lodge No. 6, 


Kohl v. Lindley, 39 Ill. 195, 89 AmD 
294; Pacific Express Co. v. Spauld- 
ing, 199 Ill. A. 474; Bawden v. Taylor, 
166 Ill. A. 443 [aff 254 Ill. 464, 98 NE 
941]; Dayton v. Kidder, 105 Ill. A. 
107 (dietum). 

Ind.—Tippecanoe County v. Rey- 
nolds, 44 Ind. 509, 15 AmR 245; Ham 


v. Greve, 34 Ind. 18; McAroy v. 
Wright, 25 Ind. 22. 
Iowa.+Boileau v. Records, 165 


Iowa 134, 139, 144 NW 3386 [cit Cyc]; 
Dean v. Morey, 33 Iowa 120. 

Kan. — Ferguson-McKinney Dry 
Goods Co. v. Grear, 76 Kan. 164, 90 
1m are 

Ky.—Hays v. Meyers, 107 SW 287, 
32 KyL 832, 17 LRANS 284; Akers 
v. Martin, 110 Ky. 335, 61 SW 465; 
Kirtley v. Shinkle, 69 SW 723, 24 
KyL 608; Smith v. Fisher, 5 J. J. 
Marsh. 188; Williams v. Beazley, 3 
J. J. Marsh. 577; Mills v. Lee, 6 T 
B. Mon. 91, 17 AmD 118. 

Me.—Morrow v. Moore, 98 Me. 373, 
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[§ 13] 


57 A 81, 99 AmSR 410; Furber v. 
Fogler, 97 Me. 585, 55 A 514; Bean 
v. Herrick, 12 Me. 262, 28 AmD 176. 


Md.—Chicora Fertilizer Co. v. 
Dunan, 91 Md. 144, 46 A 347, 50 
LRA 401. 


Mass.—Van Houten y. Morse, 162 
Mass. 414, 38 NE 705, 44 AmSR 373, 


26 “LRA 4305) Potts wv. Chapin; 133 
Mass. 276; Matthews v. Bliss, 22 
Pick. 48. 

Minn.—Cochrane yv. Halsey, 25 
Minn. 52. 


Miss.—Hall v. Thompson, 9 Miss. 
443; Young v. Bumpass, Freem, 241. 

Mo.—Wann v. Scullin, 210 Mo. 429, 
109 SW 688; Jillett v. Union Nat. 
Bank, 56 Mo. 304; Barnard v. Dun- 
can, 38 Mo. 170, 909 AmD 416. 

Nebr.—Long v. Krause, 181 NW 
872; Moyer v. Richardson Drug Co., 
70 Nebr. 190, 97 NW 244; Jones v. 
Stewart, 62 Nebr. 207, 87 NW 12. 

N. H.—Benoit v. Perkins, 104 A 
254. 

N. J.—Crowell v. Jackson, 53 N. J. 
L. 656, 23 A 426; Corby v. Drew, 55 
N. J. Eq. 387, 86 A 827; Conover v. 
Wardell, 22 N. J. Eq. 492. 

N. Y.—Wood v. Amory, 105 N. Y. 
278, 11 NE 636, 26 NYWklyDig 298; 
Bostwick v. Van Voorhis, 91 N. Y. 
353; People’s Bank v. Bogart, 81 
N. Y. 101, 37 AmR 481; Dambmann 
Va schultingy 17.5) Ni Ye, 5554800 Now. 
622; Shank v. Shoemaker, 18 N. Y. 
489; American Credit Indemn, Co. v. 
Wimpfheimer, 14 App. Div. 498, 
NYS 909; Carpenter v. Danforth, 
Barb. 581; Bench vy. Sheldon, 
Barb. 66; Fleming v. Slocum, 
Johns, 403, 9 AmD 224, 

N. C.—Wicker v. Worthy. 51 N. C 


500; Thompson v. Morris, 50 N. C. 
1515" Smith v. Beatty, 37 N. Co 456, 
40 AmD 435. 


N. D.—Hart v. Hanson, 14 N.-D. 
570, 105 NW 942, 3 LRANS 438. 

Or.—Palmiter v. Hackett, 95 Or. 
12, 185 P 1105, 186 P 581 (dictum), 

Pa.—Morrow v. Wilson, 266 Pa. 
394, 109 A 6382; Standard Steel Car 
Co. v. Stamm,, 207 Pa. 419, 56 A 
954; Guaranty Safe Deposit, etce., 
Co. v. Liebold, 207 Pa. 399, 56 A 951; 
Iron City Nat. Bank v. Du Puy, 194 
Pa. 205, 44 A 1066; Neill v. ‘Sham- 
burg, 158 Pa. 268, 27 A992; McCall 
v. Davis; 56 Pa. 431;'-94~ AmD92: 
Rockafellow v. Baker, 41 Pa. 319, 
80 AmD 624; Butler’s App., 26 Pa. 
63; Harris v. Tyson, 24 Pa. 347, 64 
AmD 661; Carson v. Baillie, 19 Pa. 
375, 57 AmD 659; Bokee v. Walker, 
14 Pa. 189; Kintzing v. McElrath, 5 
Pa, 467; Morrow v. Wilson, 28 Pa. 
Dist. 742. ; 

R. I.—O’Leary v. Tillinghast, 22 
R. I. 161, 46 A 754 (dictum). 


Ss. C.—Campbell v. Kinlock, 43 
Ser 017300. 

Tenn.—Union Bank v, Osborne, 4 
Humphr. 413. 

Tex.—Boyd v. Leith, (Civ. A.) 50 


Sw 618. 

Vt.—Crompton v. Beedle, 838 Vt. 
287, 75 A 3381, 30 LRANS 748, Ann 
Cas1912A 399. 

90 Va. 


Va.—Rison v. 
513, 18 SE 916. 
Wash.—Opie v. Pacific Inv. Co., 26 
Wash. 505, 67 P 231, 56 LRA 778. 
W. Va.—Pennybacker~ v. Laidley, 
33 W. Va. 624, 11 SE 39. 


Newberry, 


Wis.—Dickson v. Pritchard, 111 
Wis. 310, 87 NW 292; Consolidated 
Mill. Co. v. Fogo, 104 Wis. 92, 80 
NW 108. 


Eng.—Ward v. Hobbs, 4 App. Cas. 
138, 3 ERC 125; Peek v. Gurney, L. R. 
ChE Di 37a ME RCM 2Anee Smith give 
Hughes, L. R. 6 Q. B. 597; Arkwright 
v. Newbold, 17 Ch. D. 301; Davies v. 
London, etc., Mar. Ins. Col; “18 =Ch, 
D. 469; Barly v. Garrett, 9 B. & C. 
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so® he may be deemed guilty of fraud. 

(b) Active Concealment. Some author- 
ities have drawn a distinction between mere silence 
and active concealment,’ while others appear to use 


928, 17 BCL 408, 109 Reprint 345; 
Keates v. Cadogan, 10 C. B. 591, 70 
ECL 591, 138 Reprint 234; Horsfall 
V.,..~clhomas; 1° HH: '& C...90;, 158, Re= 
print 813. 7 

Ont.—Mutual Trust Co. vy. Rich- 
ardson, 46 Ont. L. 598; Pitt v. Dick- 
son, 9 OntWR 380. 

“Silence is a fraud only when 
there exists a duty to speak.’ Mor- 
row v. Wilson, 266 Pa. 394, 398, 109 
A, 632, 6338. 

“Unless there is some exceptional 
circumstance to put on him the duty 
to speak, it is the right of every 
man to keep his business to him- 
self.”’ Neill v. Shamburg, 158 Pa. 
2638, 271, 27 A> 992. 

“One party to a trade or deal is 
under no legal obligation to com- 
municate all the facts within his 
knowledge which may influence the 
deal. He may not deceive, mislead, 
or prevent investigation. He may, 
however, be silent and be safe.” 
Ferguson-McKinney Dry Goods Co. 
v. Grear, 76 Kan. 164, 90 P 770. 

“From those who have -reason ‘to 
expect information from us, the 
truth should not be withheld; but 
such as look not to us for informa- 
tion, and expect no disclosure from 
us, have no cause to complain of 
our silence.” Taylor v. Bradshaw, 
6 T. B. Mon. (Ky.) 145, 149, 17 AmD 
132 [quot Hays v. Meyers, 107 SW 
He 288, 32 Kyl 832, 17 LRANS 

[a] Leading case——Peek v. Gur- 
NOY wily ES OLE, 0 87 Te ie Oe 

{b] In the absence of inquiry, 
the omission to mention a debt of a 
corporation, a transfer of whose 
stock is the consideration for a note, 
will not justify a finding of fraudu- 
lent concealment of the fact in a 
suit on the note. -Furber v. Fogler, 
97 Me, 585, 55 A 514, 

{c] Examiner not told purpose of 
examination. — Where defendant 
hired plaintiff to examine a corpora- 
tion’s books and did not tell plaintiff 
that the purpose of the examination 
was to detect an embezzler, defend- 
ant is not liable for plaintiff’s ex- 
penses in defending an unsuccessful 
suit for malicious prosecution grow- 
ing out of the transaction, since de- 
fendant was under no duty to dis- 
close to plaintiff the fact that. plain- 
tiff was to be used to prosecute one 
reasonably suspected of embezzle- 
ment. Geisbeek v. Martin, 27 Colo. 
A. 316, 148 P 921. 

[d] Failure to disclose suspected 
insolvency.—The seller of bank 
stock is not liable to the buyer in 
an action of deceit merely because 
he failed to disclose facts which 
might indicate the bank’s insolvency, 
where he had no connection with 
the bank, and no actual knowledge 
that it was insolvent. Kirtley v. 
Shinkle, 69 SW 723, 24 KyL 608. 

fe] Under Georgia code provi- 
sions “mere concealment ... unless 
done in such a manner as to de- 
ceive and mislead, will not support 
an action.” Lyle v. Prade; 20 Ga. A. 
374, 379, 93 SH_20;"Camp v. Cari- 
thers, 6 Ga. A. 608, 65 SE 583. 

Mere failure to disclose facts as 
insufficient to avoid contract see 
Contracts § 281. 

Mere silence not ground for estop- 
pel see Estoppel § 154 notes 89-92. 

4 See infra § 13. 

5. See infra §§ 13, 14. 

6 See infra §§ 14-19. 

7% |$Farrar v. Churchill, 185 U. S. 
609, 10 SCt 771, 34 L. ed. 246; Stew- 
art v. Wyoming Cattle Ranche Co., 
128 U.S. 383, 388, 9 SCt 101,32) te 
ed. 439; Copper Process Co. v. Chi-« 
cago Bonding, etc., Co., 262 Fed. 66, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the terms interchangeably.8. Irrespective of termin- 
ology, it is settled that one cannot escape liability 
under the theory that silence is not representation ° 
if he was under a duty to speak,’ nor, if instead 
of merely remaining silent, he misrepresents or 
takes active steps to conceal !? material facts. 
who says or does something to divert inquiry,!? or a 
seller who deliberately hides defects in the prop- 
erty sold,* is guilty of fraudulent concealment. It 
is no defense in such cases that the party might have 
silent without being chargeable with 


remained 
fraud.15 


735, Jordan vy. Pickett, 78 Ala. 331; 
Chicora Fertilizer Co. v. Dunan, 91 
Md. 144, 159, 46 A 347, 50 LRA 401. 
See McDonald vy. Christie, 42 Barb. 
(N. _Y.) 86 (where the court draws a 
distinction between silence and acts 


deceiving a purchaser but states 
that it is very close). 
“The law distinguishes between 


passive concealment and active con- 
cealment, the: distinction being that 
in active concealment there is im- 
plied a purpose or design.’ Copper 
Process Co. v. Chicago Bonding, etc., 
Co., supra. 

“Mere silence is quite different 
from concealment.” Stewart v. 
Wyoming Cattle Ranche Co., supra 
Paes In re Patterson, 125 Fed. 562, 


“Where there is an obligation to 


speak a failure to speak will con- 
Stitute the suppression of a fact; 
but where there is no obligation to 
speak silence cannot be termed sup- 
pression.’”’ Chicora Fertilizer |Co. v. 
Dunan, supra. 

8. Firestone v. Werner, 1 Ind. A. 
293, 27 NE 623. 

9. See infra §§ 14, 16. 

10. See infra § 16. 

ll. Ky.—Bowman §v. 
Bibb 47, 4 AmD 677. 

Md.—Brager v. Friedenwald, 128 
Md. 8, 97 A 515; Chicora Fertilizer 
Co. v. Dunan, 91 Md. 144, 46 A 347, 
50 LRA 401. 

181 NW 


Nebr.—Long v. 
372. f 

N. Y.—Deyo v. Hudson, 174 App. 
Div. 746, 161 NYS 494 [rev on other 
grounds 225 N. Y. 602, 122 NE 635]. 

N. C.—Wicker v. Worthy, 51 ING Ws 
500. 

Pa.—Cincinnati Cooperage Co. v. 
Gaul, 170 Pa.. 545, 32 A 1093. 

Eng.—Walters v. Morgan, 3 De G. 
HONG =. 718, 64) bneCh 718," 45" Re- 
print 1056. 

Ont.—Pitt v. Dickson, 9 OntWR 
380 (dictum). 

[a] A single word or even a nod 
or a wink or a shake, of the head or 
a smile, (1) intended to induce an- 
other to believe the existence of a 
nonexisting fact which might in- 
fluence him, may be fraud. Walters 
v. Morgan, 3 De G. F. & J. 718, 64 
EngCh 718, 45 Reprint 1056. To 
same effect Wicker v. Worthy, 51 N. 
Cae 00: (2) If a_ single word is 
dropped which tends to mislead it 
is sufficient. Turner v. Harvey, Al 
Jac. 169, 4 EngCh 169, 37 Reprint 
814, 

[b]. Fragmentary statements.— 
Where one under no legal obligation 
to speak, in addition to nondisclos~- 
ure, makes some active misstate- 
ment of fact or such a partial and 
fragmentary statement of fact as 
entirely misleads another to his in- 
jury, it constitutes fraud. Brager Vv. 
Friedenwald, 128 Md. 8, 97 A 515. 

Acts or conduct see supra §§ 9-11. 

12. U. S.—Stewart v. Wyoming 
Cattle Ranche Co., 128 U. S. 383, 9 
sct 101, 32 L. ed. 439; Laidlaw v. 
Organ, 2 Wheat. 178, 4 L. ed. 214; 
Daniel v. Brown, 33 Fed. 849. 


Bates, 2 


Krause, 


Ala.—Bryant v. Boothe, 30 Ala. 
311, 68 AmD 117. 4 
Ark.—Hanger v. Evins, 38 Ark. 


334. 
Cal.—Roseman v. Canovan, 43 Cal. 


110; Belden v. Henriques, 8 Cal. 87. 


FRAUD 


One 


Conn.—Bartholomew vy. Warner, 32 
Conn. 98, 85 AmD 251; Chadsey v. 
Greene, 24 Conn. 562; West v. An- 
derson, 9 Conn. 107, 21 AmD 737. 

Fla.—Stackpole v. Hancock, 40 
Pla. 362, 24 S 914, 45 LRA 814. 

Ijl.—Cogel v. Kniseley, 89 Ill. 598; 
Kenner v. Harding, 85 Ill. 264, 28 
AmR 615; Kohl vy. Lindley, 39 Ill. 
195, 89 AmD 294. 

Ind.—Fultz v. Wycoff, 25 Ind. 321; 
Hirestone v. Werner, 1 Ind. A. 293, 
27 NE 623. 

Iowa.—Coles v. Kennedy, 81 Iowa 
360, 46 NW 1088, 25 AmSR 503. 

Ky.—Hays v. Meyers, 107 SW 287, 
32 KyL 832, 17 LRANS 284; Single- 
ton v. Kennedy, 9 B. Mon. 222; Hanks 
v. McKee, 2 Litt. 227, 13 AmD 265; 
pao uk te v. Bates, 2 Bibb 47, 4 AmD 
677. 

Bois ee ia ae v. Bliss, 22 Pick. 

Mich.—Skinner v. Michigan Hcop 
Co., 119 Mich. 467, 78 NW 547, 75 


AmSR 413. 
Kircher, 109 


Mo.—Gottschalk v. 
Mo. 170, 17 SW 905. 

Nebr.—Morgan v. Dinges, 23 Nebr. 
271, 36 NW 544, 8 AmSR 121. 

N. Y.—Bridger v. Goldsmith, 143 


N. Y. 424, 38 NE 458 [aff 3 Misc. 


535, 28 NYS 9]; Bench v. Sheldon, 
14 Barb. 66. 

N. C.—Biggs v. Perkins, 75 N. C. 
397. 

Oh.—Manley v. Carl, 20 Oh. Cir. 
CELOL Sli yOhp Cinsy Deenrts 

Pa.—Croyle v. Moses, 90 Pa. 250, 


385 AmR 654. 

Ss. C.—Chisolm v. Gadsden, 
Cc. L. 220, 47 AmD 550. 

Tenn.— George _ v. Johnson, 6 
Humphr. 36, 44 AmD 288. 

Tex.—Wintz v. Morrison, 17 Tex. 
372, 67 AmD 658. 

Vt.—Paddock vy. Strobridge, 29 Vt. 
470; Howard y. Gould, 28 Vt. 523, 
67 AmD 728. 

W. Va.—Engeman vy. Taylor, 46 
W. Va. 669, 33 SH 922; Spencer v. 
Sandusky, 46 W. Va. 582, 83 SH 221. 

Eng.—Gordon v. Street, [1899] 2 
Q. B. 641; Mullett v. Mason, L. R. 
1 Cc. P. 559; Schneider v. Heath, 3 
Campb. 506; Bagiehole v. Walters, 3 
Campb. 154; Udell v. Atherton, 7 
H. & N. 172, 158 Reprint*® 437; Hill 
v. Gray, 1 Stark. 434, 2 BCL _ 167; 
Anonymous [cit Pickering v. Dow- 
son, 4 Taunt. 779, 785, 128 Reprint 
Bo alis 

{a] Activity misleading when de- 
ceiver might have remained silent, 
will afford a ground for rescission. 


32 =S. 


Files v.° Rankin, 153 Fed. 537, 82 
GGA 491 [aff 124 Fed. 138, 59 CCA 
403]. 


Active concealment avoiding con- 
tract see Contracts § 282. : 

13. U. S.—Stewart v. Wyoming 
Cattle Ranche Co., 128 U. S. 388, 9 
SCUTMOM eS oh In Sedu 4305) Alger vis 
Keith, 195 Fed. 105, 44 CCA 271. 

Cal.—Roseman v. Canovan, 43 Cal. 
110. 

Ga.—Marietta Fertilizer, Co. v. 
Beckwith, 4 Ga. A. 245, 61 SE 149. 

Ind.—Hull v. Kirkpatrick, 4 Ind. 
637. . 

S. C.—Chisolm v. Gadsden, 32 S. 
Cc. L. 220, 47 AmD 550. 

Tenn. —— George v. Johnson, 6 
Humphr. 36, 44 AmD 288. . 

Vt.—Howard v. Gould, 28 Vt. 523, 
67 AmD 728. 


[26.055]. 107 


_ [§ 14] (c) Duty to Speak—aa. In General. An 
important exception to the rule that mere silence 
is not fraud ** exists where the circumstances impose 
on a pérson a duty to speak and he deliberately 
remains silent.1? 
relation of the parties,!® their respective means of 
knowledge,'® the subject matter with reference to 
which they are dealing,?° or other circumstances,?? 
imposes a duty upon one of them to disclose all 
material facts known to him and not known to the 
other, mere silence in violation of this duty with 
intent to deceive will amount to fraud,?? as being 


Where the law, by reason of the 


[a] Directing inquiry at wrong 
place.—Chisolm vy. Gadsden, 32 S. CG. 
h. 220, 47 AmD 550. 

391 See Sales [35 Cye 69 note 

15. Ky.—Hays v. Meyers, 107 SW 
287, 32 Kyl 832, 17 LRANS 284: 
es ee v. Bates, 2 Bibb 47, 4 AmD ° 

Nebr.— Long y. 181 NW 

N. Y.—Deyo, v. ‘Hudson, 174 App. 
Div. 746, 161 NYS 494 [rev on other 
grounds 225 N. Y. 602, 122 NH 635]; 
Bench y. Sheldon, 14 Barb. 66. : ‘ 

Tenn. — George v. Johnson, 6 
Humphr, 26, 44 4mD 288. 

Eing.—Turner v. Harvey, 1 Jac. 
169, 4 EngCh 169, 37 Reprint 514. 

See also cases supra this section. 

[a] Rule applied.—Defendant in- 
duced plaintiff to sell his title to 
certain sheep which had been lost, 
by” expressing the opinion that 
plaintiff would never find them, 
when he knew that they had al- 
ready been found. It was held that, 
as defendant said something to mis- 
lead plaintiff, he was guilty of 
fraud, and liable for the value of 
the sheep, although it was conceded 
that he would not have been guilty 
of fraud if he had merely remained 
Silent as to the finding of the Sheep. 
Bench vy. Sheldon, 14 Barb. (N.. Y.) 
66. 

[b] The passive privilege of re- 
maining silent does not include af- 
firmative aid amounting to deceit, 
and therefere a purchaser having se- 
cret knowledge of facts rendering 
property more valuable than the 
price he offered the vendor was. 
guilty of fraud where in addition 
to keeping silent he also misrepre-, 
sented the facts. Long v. Krause, 
(Nebr.) 181 NW 372. 

16. See supra § 12. 

17. See cases infra this section. 

“Silence or no disclosure where 
there is a duty to speak will alone, 
and unaccompanied by any element 
of active fraud be _ sufficient to 
ground an action for deceit.’ Cart- 
Wrieht ove “Onis. wBbanksete,, (Coracace 
INFN S2pe hodjarl O70) bse A436. 

‘Tt is a fraud to conceal a fraud.” 
Decker v. Diemer, 229 Mo. 296, 334; 
129 SW 9386, 947 (dictum). 

18. See cases infra § 18. 

19. See infra § 19. 

20. See cases infra note 22; and 
infra §§ 15-19. 

21. See cases infra note 22; and 
infra §§ 15-17. 

22. U. S.—Strong v. Repide, 213 
WES: 4519,) 29 SCt b21, 653.1.) ed. $o35 
Tyler v. Savage, 


aS MO esse Ong Lie 
SCt 340, 36 L. 


Krause, 


ed. 82; Stewart v. 
Wyoming Cattle Ranche Co., 128 U. 
S. 388, 9 SCt. 101, 32 L.. ed. 439; 
Loewer v. Harris, 57 Fed. 368, 6 
CCA 394. 

Ala,—National Park Bank Vv. 
Louisville, ete. .R: Co. 74° S 69 
Cullum vy. Mobile Branch Bank, 4 
Mane 2iesi Arm a2: 

Ariz»—Richardson  v. 
Ariz. 186,-157 P 980. 

Ark.—Merritt v. Robinson, 35 Ark. 
483. 

Cal. — Macdonald v. De Fremery, 
168. Cal. 189, 242 P 78. 

Missal, 87 


Heney, 18 


Conn,—Kronfeld_ v. 
Conn. .491,. 89 A 95. 
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a deliberate suppression of the truth 23 and equiva- 
lent to the assertion of a falsehood.?4 


Del.—FPickering v. Day, 8 Del. 474, 
oan) 291. 


C.—Security Iny. Co, v. Gar- 
rett, 3) App. 69. 
Ga.—Marietta Fertilizer Co. v. 


Beckwith, 4 Ga. A. 245, 61 SE 149; 
Oliver v. Oliver, 118 Ga. 362, 45 SE 
232; Gordon v. Irvine,. 105 Ga. 144, 
31.SE) 151. 

Ill—Bryan v. Primm, 1 Ill. 59; 
Stockham vy. Adams, 96 Ill. A. 152; 
Tolman v. Smith, 43 Ill. A. 562. 

Ind.—Firestone v. Werner, 1 Ind. 
A. 293, 27 NE 623. - 

Iowa.—Gee v. Moss, 68 Iowa 318, 
27 NW 268. 

Ky.—Hays v. Meyers, 107 SW 287, 
32 KyL 832, 17 LRANS 284; Single- 
ton v. Kennedy, 9 B. Mon. 222; 
Breckinridge v. Moore, 3 B. Mon. 
629; Faris v. Lewis, 2 B. Mon. 375; 
Cope v. Arberry, 2 J. J. Marsh. 296; 
Hughes v. Robertson, 1 T. B. Mon. 
215, 15 AmD 104; Hanks v. McKee, 2 
ite ccs om AnD 26532 Scotty iy. 
Scott, 2 A. K. Marsh. 217; Waters v. 
Mattingly, 1 Bibb 244, 4 AmD 631. 

Me.— Barrett v. Lewiston, etc., R. 
Co., 110 Me. 24, 85 A 306. 

Mass.—Potts v. Chapin, 133 Mass. 
276; French v. Vining, 102 Mass. 132, 
3 AmR 440; Emerson vy. Brigham, 
10 Mass. 197, 6 AmD 109. 

Mich.—Norris v. McFadden, 159 
Mich. 424, 124 NW 54; Fred Macey 
Co. v. Macey, 143 Mich. 138, 106 NW 
722, 5 LRANS 1036. 

Minn. —Marsh v. Webber, 13 Minn. 


109. 

Miss.—Simmons vy. Cutreer,’ 20 
Miss. 584; Hoopes v. Newman, 10 
Miss. 71. 


Mo.—Grigsby v. Stapleton, 94 Mo. 
423, 7 SW 421; Cecil v. Spurger, 32 
Mo. 462, 92 AmD 140; Barron v. 
Alexander, 20 MO. S305 McAdams Ne 
Cates, 24 Mo. 228; Manter v. Trues- 
dale, 57 Mo. A. 485; Hayes v. Del- 
zell, 21 Mo: A.-, 679. 

Mont.—Power v. Turner, 37 Mont. 
BA. 19% P5950; 


Nebr.—Faulkner v. Klamp, 16 
_Nebr. 174, 20 NW 220. 

N. H.—Hanson v. Edgerly, 29 N. 
H.. 343; Stevens v. Fuller, 8 N. H. 
463. 

N. J.—Ricketts v. Tompkins, 73 
NAS. Bd, 552, 68 A 1075; Horton: v. 
Mandviles 415 Ni di. Ho. 57; 3 <a 72; 
Torrey v..Buck, 2 N. J. Eq. 366; 
Crane v. Conklin, 1 N. J. Eq. 346, 


22 AmD 519. 

N. M.—Cartwright v. U. S. Bank, 

ete:, Co., 23 N. M. 82, 167 P 436. 

abe 75 
N. Y. 55 (dictum) ; Ottinger v. Ben- 
nett, 144 App. Div. 525, 129° NYS 
819 [rev on other erounds 2038 ING 
Y, 554 mem, 96 NE 1123 mem]; 
Nickley v. Thomas, 22 Barb. 652 
Miller v. Curtis, 59 N. Y. Super: 503 
[aff 133 N. Y. 622 mem, 30 NE 1150 
mem]; Rawdon v. Blatchford, 1 
Sandf. Ch. 344. 

N. C—Lunn v. Shermer, 93 N..C. 
164; Brown v. Gray, 51 N. C..103, 
72 AmD '568; Case v. Edney, 26 N. 
Cc. 93; Cobb v. Fogalman, 23 N. C. 


440. 
N. D.—tLiland v. Tweto, 19 N. D. 
34 Oh. 


551, 125 NW 1032. 
Oh.—Dinsmore v. Tidball, 


St. 411; Hadley v. Clinton County 
Importing Co., 13 Oh. St. 502, 82 
aD 454. 


Pa.— Standard Steel Car Co. v. 
Stamm, 207 Pa. 419, 56 A 954; Lan- 
caster County Bank Vv. Albright, 21 


Pa, 228; Cornelius v. Molloy, 7 Pa. 
293. 

S. C.—Hough v. Evans, 15 S. C. 
iS A) 

Shab —— Dirks, Trust; fietes, Comey. 


Koch, 32 S. D. 551, 143 NW 952, 49 
LRANS 513; Johnson v. Knappe, 24 
Sep 407, 123 NW 857. 
Tenn.—Stephens v. Ozbourne, 107 
Tenn. 572, 64 SW 902, 89 AmSR 957; 


FRAUD 


The con- 


Cardwell v. McClelland, 3 Sneed 150; 
Trigg v. Read, 5 Humphr. 529, 42 
AmD 447; Smith v. Click, 4 Humphr. 
186; Ingram v. Morgan, 4 Humphr. 
66, 40 AmD 626; Belcher v. Belcher, 
10° Yerg. 121. 

‘ i Morrison, 17 Tex. 
372, 67 AmD 658, 

Vt.—Maynard v. Maynard, 49 Vt. 
297; Graham vy. Stiles, 38 Vt. 5785 
Paddock v. Strobridge, 29 Vt. 470. 

Va.—Howell v. Cowles, 6 Gratt. 
(47 Va.) 398. 

W. Va.—Holt v. King, 45 W. Va. 
441, 47 SE 362. 

Wis. — Dowling v. Lawrence, 58 
Wis. 282, 16 NW 552. 

Eng.—Fox v. Mackreth, 2 Bro. Ch. 
400, 29 Reprint 224; Lee v. Jones, 
17 C, B. N.S. 482, 112 BCU 482, 144 
Reprint 194; Prideaux v. Lonsdale, 4 
Giffard 159, 66 Reprint 661; Turner 
v. Harvey, 1 Jac. 169, 4 EngCh 169, 
37 Reprint 814; Stevens v. Adam- 
Song: 2u Stark w422 mon BClia47 2) WET 
Vv. Gray, 1 Stark. 434, 2 ECL Gee 
Peto v. Blades, 5 Taunt. Ch 7A4 ft ewig 
338, 128 Reprint 849; Jones v. Bow- 
den, 4 Taunt. 847, 128 Reprint 565; 
Pickering v. Dowson, 4 Taunt. 779, 
128 Reprint 537, 

Man.—Budd v. -McLaughlin, 10 
Man. 75. 

“As a general rule, to constitute 
fraud by concealment or suppres- 
sion of the truth, there must. be 
something more than silence, or a 
mere failure to disclose known facts. 
There must be some occasion or 
some circumstance which imposes 
on one person the legal duty to 
speak, in order that another deal- 
ing with him may be placed on an 
equal footing. Then a failure to 
state a material fact is equivalent 
to. concealment of the fact, and 
amounts to fraud equally with an 
affirmative falsehood.’ Copper Proc- 
ess Co. v. Chicago Bonding, etc., Co., 
262 Fed. 66, 73. 

[a] To constitute fraudulent con- 
cealment (1) ‘‘there must be a sup- 
pression of facts which one party 
is under a legal or equitable duty 
to communicate, and in respect to 
which he cannot be innocently si- 
lent.” Juzan v. Toulmin, 9 Ala. 662, 
44 AmD 448.’ (2) “To base an ac- 
tion for fraudulent concealment, a 
duty to disclose the truth must be 
shown, that the disclosure was not 
made when opportunity was pre- 
sented, and that the party to whom 
the duty of disclosure was due was 


induced thereby to act to his in- 
afbaoxieets National Park Bank Vv. 
Leuisville, ete., R. Co, (Ala.) 74 S 
69. 
Silence: 
As basis for estoppel see Estoppel 
§ 154. 


As estoppel where duty to speak see 
Estoppel § 154 notes 93-96. 
Avoiding contract where duty to dis- 
close see Contracts § 283. 
23. Ala.—Sadler v. Robinson, 2 
Stew. 520. 


Cal. — Macdonald v. De Fremery,_ 


168 Cal. 189, 142 BP 73; Belden vy. 
Henriques, 8 Cal. 87. 

Ill.— Lockridge v. Foster, 5 Ill. 
569. 

Ky.—Adkins v. Stewart, 159 Ky. 
218, 166 SW 984; Hays v.\ Meyers, 


107 SW 287, 32 Kyl 832, 17 LRANS 


234 ePavlony Vey bradshaw, 16) Ty. iB: 
Mon. 145, 17 AmD + 132; Beard v. 
Gampbell, 2 A. K. Marsh. 125, 12 
AmTD 362. 


Mich.—Face v. Hall, 177 Mich. 495, 
1483 NW 622; Fred Macey Co. v. 
Macey, 143 Mich. 138, 106 NW 722, 
5 LRANS 1036; Tompkins v. Hollis- 
ter, 60 Mich. 470, 27 NW 651. 

Minn.—Brown v. Manning, 3 Minn. 


35, 74 AmD 736. 
Harrah, 167 Mo. 


Mo.—Morley v. 
74, 66 SW 942; Anchor Warehouse 


[§ 14 


cealment of a fact which one is bound to disclose 
is an indirect representation that such fact dges 


Co. v. Mead, (A.) 181 SW 1057. 

Nebr.—Faulkner v. Klamp, 16 
Nebr. 174, 20 NW 220. 

N. H.—Benoit v. Perkins, 104 A 
254; Hanson y. Edgerly, 29 NS ets 
343. 

N. Y.—Devoe v. Brandt, 53 N. Y. 


462; Erie County Sav. Bank v. Roop, 
48 N. Y. 292; Allen v. Addington, 7 


Wend. 9 [rev on other grounds 11 
Wend. 374]. 
N. D.—Sockman v. Keim, 19 N. D. 


317, 124 NW 64. 

Tenn,— Trigg v. Read, 5 Humphr. 
529, 42 AmD 447. 

Tex.—Peerless F. Ins. Co. v. Re= 
Veee, (Civ. A.) 188 SW 254. 

Va.—Howell v. Cowles, 6 Gratt. 
(4T_ Va.) .393. 

“The willful and EEG Res Rehee 
pression of they truth? 2 .. as 
blameworthy as the willful aa one 
scious expression of an _ untruth.” 
Morley v. Harrah, 167 Mo. 74, 80, 
66 SW 942, 944. 

“A fraud arising from the sup- 
pression of the truth is as preju- 
dicial as that which springs from 
the assertion of a falsehood, and 
courts have not hesitated to sustain. 
recoveries where the truth has been 
suppressed with intent to defraud.” 
Tompkins v. Hollister, 60 Mich. 470, 
27 NW 651. 

[a] “Suppressio veri (1) will af- 
ford grounds of an action at law 
for deceit equally with suggestio 
falsi, where the circumstances are 
suca that the party is under the 
duty of making the _ disclosure.’ 
Dirks’ JErust, ) etc.,. Cos Vi estochy war 
Sa) Ds 6551, 2 556, 143 NW be 
LRANS 5138. (2) “Fraud may con- 
sist as well in a suppressio veri, as 
in a suggestio falsi; for in either 
case it may operate to the injury of 
the innocent party.” Lockridge v. 
Foster, 5 111) 560, 573. 

[Lb] “Deceit may be negative as 
well as affirmative.—It may consist 
in suppression of that which it is 
one’s duty to declare, as well as by 
the declaration of that which is 
false.” Macdonald v. De Fremery, 
L68mCal. 189. 203) pee ee Te. To 
same effect Security Inv. Co. v. Gar- 
rett, 3 App. (D. C.) 69. 

24. U. S.—Stewart vi Wyoming 
Cattle Ranche Co., 128 U. S. 383, 9 
SCt. 101, 32 L. ed. 489; Gleason v- 
Thaw, 234 Fed. 570, 148 CCA 336. 

Ala.—Corry v. Sylvia Y Cia, 192 
nies 550, 68 S 891, AnnCasl1917B5 

Cal.— Macdonald v. De Fremery, 
T68-Caly 1899142 P73: 

Ill—Aortson v. Ridgway, 18 Ill. 
23; Jackson v. Wilcox, 2 Ill. 344. 

Iowa. — Sherman v. Smith, 185 
Iowa 654, 169 NW 216; Noble v. Ren- 
ner, 177 Iowa 509, 159 NW 214. 

Me.—Barrett v. Lewiston, ete, R. 


Co., 110 Me. 24, 85 A 306. 
Mass.—Holloway v. Forsyth, 226 
Mass. 358, 115 NE 483: 
Mich.—Tompkins vy. Hollister, 60 
Mich. 470, 27 NW 651 
Nebr.—Faulkner v. Klamp, 16 
wee 174, 20 NW 220. 
H. —— Conway Nat. banks save 
poses: U6, IN His s3alS.2 82 seANEhOG Se 


Stewart v. Emerson, 52 INGE Ee 0d 

N. Y.—Beardsley v. Duntley, 69 
N. Y. 577; Viele_v-~Goss, 49 Barb. 
96; Hone v. Burr, 91 Misc. 520, 155 
NYS 377; Addington v. Allen, 11 
Wend. 374 [rev -7 Wend. 91]; Flem- 
aay v. Slocum, 18 Johns. 403, 9 AmD 

N. C.—Bell v. Harrison, 179 N. 
C. 190, 102 SE 200; White Sewing 
Mach. Co, v.. Bullock, 1161 IN, Ca 1576 
SE 634; Lunn v. Shermer, 93 N. C. 


164. 
Tex.—Elliott v. Clark, (Civ. A.) . 
157 SW 487. 


Vt.—Stevens v. Blood, 90 Vt. 81, 
96 A 697; Crompton v. Beedle, 83 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not exist, and constitutes fraud.25 


has in some jurisdictions been affirmed by express 
Whether a duty to speak 
exists in a given case is a question depending upon 
the peculiar facts involved,27 such as the nature 
of the transaction, the mutual relation of the par- 
ties, and their respective knowledge and means of 


statutory provisions. od 


knowledge.?8 


[§ 15] bb. Failure to Correct Delusion. There 
is authority to the effect that knowledge that an- 
other is acting under a misapprehension of fact does 
not impose a duty to speak, and therefore silence 
under such circumstances is not remediable fraud.?° 


items On Ames olye 30) saECAUNIG: 044 Sy 
AnnCasi912A 399. 

W. Va.—Holt v. King, 45 W. Va. 
441, 47 SE 362. 

Eng.—Oakes v. Turquand, L. R. 2 
H. L. 325, 6 ERC 879; Venezuela 
Conte Reco. VoriiSCchiylelin IRee Qh En Hes, 
VO MOm LOINC: Wen oster tv, Charles, 
6 Bing. 396, 19 ECL 1838, 130 Reprint 
1333, 7 Bing. 105, 20: °HCL .55, 131 
Reprint 40; Tapp v. Lee, 3 B. & P. 
367, 127 Reprint 200. 

“If, with intent to deceive, either 
party to a contract ... suppresses 
a material fact, which he is in good 
faith bound to disclose, this is... 
equivalent to a false representa- 


tion.’’ Stewart v. Wyoming Cattle 
Ranche Co., 128 U.S. 383)388, 9 SCt 
101, 32 L. ed: 439 [quot Ohver: v. 


Oliver, 118 Ga. 362, 371, 45 SH 232]. 

[a] Silence as affirmative false- 
hood.—If a person is under a legal 
duty to speak, then his ‘failure to 
state a material fact is equivalent to 
concealment of the fact and amounts 
to ... affirmative falsehood.” Cop- 
per Process Co. v. Chicago Bonding, 
etes Co, 262) Med: 66;—73: 

25. U. S.—Hanley v. Sweeny, 109 
Fed. 712, 48 CCA 612 [certiorari den 
LSS: A003 AAS CkeG3, 746 -lused: 
397]; Loewer .v. Harris, 57 Fed. 368, 
6, COA 39.4. 


Ala.—Corry v. Sylvia Y Cia, 192 
Ala, (550, 68 S$) 891, AnnCasi917B5 
1052. 

Ariz.—Richardson v. Heney, 18 
Ariz. 186.) 157 ,.P 980. 

Conn.—Kronfeld v. Missal, 87 
Conn. 491, 89 A 95. 

Ga.—Jackson v. Jackson, 47 Ga. 


Ky.—Degman v. Mason County, 15 
Kyl 876. 


Mass.—Holloway v. Forsyth, 226 
Mass. 358, 115 NE 483. 

Minn.—Thomas v. Murphy, 87 
Minn. 358, 91 NW 1097. 

Mo.—Decker v. Diemer, 229 Mo. 
296, 129 SW 936 (dictum); Derby v. 


208 Mo. 684, 106 SW 682; 
24 Mo. 2238. 
387 Mont. 


Donahoe, 
McAdams v. Cates, 

Mont.—Power v. Turner, 
Bd, 9 oe, 91505 

N. M.—Cartwright v. U. S. Bank, 
Ole ICO. le FENG Me S825) L6i = bay 43.6; 
453 [cit Cyc]. 

N. Y.—Grant v. Walsh, 145 N. Y. 
502, 40 NE 209, 45 AmSR 626 (where 
the point came up collaterally). 

Pa.—Connolly’s Est., 24 Pa. Dist. 
500. 

Vt—Maynard v. Maynard, 49 Vt. 

297; Paddock v. Strobridge, 29 Vt. 


470. 

Daley v. Quick, 99 Cal. 179, 
88 P 859; Oliver v. Oliver, 118 Ga. 
362, 45 SE 232; Gordon v. Irvine, 105 
Ga. 144, 31 SE 15 Citizens’ State 
Bank v. Cressler, (Ox“L) L702 30) 
Windedahl v. Harris, 37 S. D. 7, 156 
NW 489. / 

[a] In California deceit may con- 
sist in “the suppression of a fact 
by one who is bound to disclose it.” 
Daley v. Quick, 99 Cal. 179, 184, 33 


IPA8 59; 
[b] In Georgia ‘‘suppression of a 
fact material to be known, and 


which the party is under an obliga- 
tion to communicate, — constitutes 
trauds Gordon v. Irvine, 105 Ga. 


144, 147, 31 SE 151. 
[26 C. J.—68] 
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But it is generally held that a deliberate failure to 
correct a delusion may constitute fraud.?° 
party conceals a material fact knowing that the 
other party is acting on the assumption that no 
such fact exists, the concealment is as much a fraud 
as if the existence of the fact were expressly de- 
nied or the reverse of it expressly stated. 


If a 


Failure 


to correct another’s delusion is obviously fraudulent 


[ec] In Oklahoma ‘‘one who de- 
ceives another by the suppression 
of a fact he is bound to disclose is 
liable where the deceit is willful.” 
Citizens’ State Bank v. Cressler, 170 
P2380; 233. 

{d] In South Dakota deceit may 
consist in silence when honesty re- 
quires Speech, aS much as in speech 
itself. Windedahl v. Harris, 37 S. 
D. 7, 156 NW 489. 

27. U. S.—Britton v. Brewster, 2 
Fed. 160 [aff 4 Fed. 808 mem]. 

Ala.—Griel v. Lomax, 89 Ala. 420, 
6GMSRTAl: 

Conn.—Edward Malley Co. v. But- 
ton, 77 Conn. 571, 60 A 125 


Me.—Atwood vy. Chapman, 68 Me. 
38, 23 AmR 5. 

N. H.—Benoit v. Perkins, 104 A 
254, 

Hise ope on v. Molloy, 7 Pa. 
293 


Vt.—Paddock v. Strobridge, 29 Vt. 
470. 

28. See infra §§ 15-19. 

“Whether the duty to _ disclose 
exists in a given case, depends upon 
the fiduciary or other relation of 
the parties, the nature of the con- 
tract, the degree of trust reposed, 
whether expressly or impliedly, the 
value or nature of the particular 
fact, the relative knowledge of the 


contracting parties, and other cir- 
cumstances of the case.” Griel v. 
Lomax, 89 Ala. 420, 427, 6 S 741. 


People’s Bank v. Bogart, 81 
101, 37 AmR 481; Smith v. 
Hughes, io 1a 8 Ae Jee 597; Davies 
v. London, etc., Mar. Ins. Co., 8 Ch. 
D. 469. See Keates v. Cadogan, 10 
GiB. 5910) HCL bo, (138 PReprint 
234 (where the lessor of a house re- 
mained silent with knowledge that 
the house was in a ruinous condi- 
tion and that the lessee wished it 
for immediate occupancy, but the 
court held that there being nothing 
to indicate to the lessor that the 
lessee would not investigate the 
house before hiring, the lessor’s si- 
lence was not fraudulent). 

30. Conn.—wWilson v. Nichols, 72 
Conn. 1738, 43 A 1052. 

Ga.—Marietta Fertilizer ~Co. v. 
Beckwith, 4 Ga. A. 245, 61 SE 149. 

Ind.—Parrish v. Thurston, 87 Ind. 
437. 

TIowa.—Riley v. Bell, 120 Iowa 618, 
95 NW 170. 

Ky.—Perkins' “v. Rice, itt. Sel. 
Cas. 218, 12 AmD 298. 

Mich.—Busch v. Wilcox, 82 Mich. 
315, 336, 46 NW 940, 47 NW 328, 21 


AmSR 563. 
Minn.—Thomas v. Murphy, 87 
208 Mo. 


Minn. 358, 91 NW _ 1097. 

Mo.—Derby v. Donahoe, 
684, 106 SW 632; Barnard v. Duncan, 
38 Mo. 170, 186, 90 AmD 416; Manter 
v. Truesdale, 57 Mo. 435. 
LIN.) D:—Uiland iv. @weto, 19° Ni “D. 


29. 
INGE we 


551, 125 NW 1032. 

Vt.—Paddock v. Strobridge, 29 Vt. 
470. 

Eng.—Hill v. Gray, 1 Stark. 434, 
2 ECL 167. 

Can.—Prescott v. Hancox, 13 Dom 
LR 332. 


“i here may be fraud in suppress- 
ing and concealing material facts 
and circumstances, as well as in di- 
rect misrepresentation, if the other 


if the circumstances are such that the fraud feasor’s 
very silence reasonably caused the misapprehen- 
sion,°? or if he has in any way contributed to the 
delusion.*? Thus one making a representation which 
he believed to be true, but subsequently found to 


party is knowingly suffered to deal 
under a delusion.’’ Barnard y. Dun- 
can, supra. 

{a] Tlustration.—Where a party 
entering into a contract is aware 
that the other party is being in- 
duced to enter into it by the false 
and fraudulent representations of a 
stranger, such misrepresentations 
will entitle the deceived party to 
the same remedy against the other 
party who takes the benefit of the 
misrepresentations with knowledge 
of their falsity, as if the latter had 
himself made them. Prescott v. 
Hancox, (B. C.) 13 DomLR 332. 

{b] Under the Georgia code ‘‘con- 
cealment of material facts may in 
itself amount to a fraud ... where 
one party knows that the other is 
laboring under a delusion with re- . 
spect to the property sold or the 
condition of the other party, and 
yet keeps silent.” Marietta Fer- 
tilizer Co. v. Beckwith, 4 Ga. A. 245, 
61 SE 149; Oliver v. Oliver, 118 Ga. 
362, 45 SE 232; Gordon v. Irvine, 
105 Ga. 144, 31 SE 151; Harlow v. 
Cleghorn, 65 Ga. 680. 

31. Ga.—Gordon  yv. 105 
Ga. 144, 31 SE 151. 


Irvine, 


Ind.—Firestone v. Werner, 1 Ind. 
A. 293, 27 NE 623. 

Ky.—-Singleton v. Kennedy, 9 B. 
Mon. 222; Faris v. Lewis, 2 B. Mon. 


8D. 

Minn.—Thomas  v. Murphy, 87 
Minn. 358, 91 NW 1097. 

Mo.—McAdams v. Cates, 24 Mo. 
ron Manter v. Truesdale, 57 Mo. A, 

N. Y.—March v. Mobile First Nat. 
Bank, 4 Hun 466 [aff 64 N. Y. 645]; 
Boston Nat. Bank v. Armour, 1 Silv. 
Sup. 444, 6 NYS 714 

N. C.— Biggs v. Perkins, WSN CL 


397. 

N. D.—Liland v. Tweto, 19 N. D. 
551, 125 NW $1032, 

Pa.—Cornelius v. Molloy, 7 Pa. 


293. 
S. C.—Chisolm vy. aN th 32 S. 
C. L. 220, 47 AmD 550 
Ss. D.—Windedahl v. “Harris, bY ane 
Crutcher, 


D. 7, 156 NW 489. 
Tex.—Bullock vy. (Civ. 
A.) 180 SW 940, 941 [quot Cyc]. 
Vt.—McKindly v. Drew, 71 Vt. 138, 
41 A 1039; Maynard v. Maynard, 49 


Vt. 297;. Paddock v. Strobridge, 29 
Vt. 470. 
32. Parrish v: Thurston, 87 Ind. 


gels Firestone v. Werner, 1 Ind. <A. 

293, 27 NE 623; Hill v. Gray, 1 
Stark. 434, 2 ECL 167. 

33. U. S.—Loewer v. Harris, 57 
Fed. 368, 6 GCA 394. 

Ga.—Marietta Fertilizer Coyne 
Beckwith, 4 Ga. A. 245, 61 SE 149, 

Tll.—Bell v. Felt, 102 Tl. A. 218. 

Mich.—Busch v. Wilcox, 82 Mich. 
315, 46 NW 940; Mooney v. Davis, 
Petia 188, 42 NW 802, 13 AmSR 

W. Va.—Holt v. King, 54 W. Va. 
441, 47 SE 362. 

Eng.—Davies v. London, ete., Mar. 
Ins: ) Gor, 8 ChieD: ' 469) Reynell\ v; 
Sprye, 1 De G. M. & G. 660, 50 Eng 
Ch 510, 42 Reprint 710. 

[a] Silence and artifice.—Marietta 
Fertilizer Co. v. Beckwith, 4 Ga. A. 
245, 61 SE 149. 

Failure to correct known misun- 
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be false, is liable in fraud for failure to correct. 
unless he did not discover its 
falsity until after the bearer had acted thereon.*® 

Silence as Assent. 
circumstances indicating assent to the statement 
of the party deceived is fraudulent if there is a 
secret intent not to fulfill the promise implied from 
If one stands silent in the presence 
of a third party making misrepresentations which 
it is one’s duty to correct, such silence constitutes 
fraud,37 and a fortiori, where one later refers to 
false representations previously made by a third 
party in his presence in such a manner as to adopt 
them to his own, he is guilty of fraud;*® but if there 
is no duty to correct the statement, silence will not 


the statement,°* 


EG es 


such assent.?® 


be fraudulent.?9 
Soepicading of statement see infra 


34. N. H—Pettigrew v. Chellis, 
41 N. H. 95. 

N. D.—Chilson v. Houston, 9 N. 
D. 498, 503, 84 NW 354. 

Or.—Palmiter v. Hackett, 95 Or. 
1297185) P L105, 186° P5871, 

Wis.—Porter v. Beattie, 88 Wis. 
22, 59 NW. 499. 

Eng.—Davies v. London, etc., Mar. 
Ins: ‘Col, $8) (ChyyD.7 469") -Reynelliiv. 
Sprye, 1 De G. M. & G. 660, 50 Eng 
Ch 510, 42 Reprint 710. 

‘If a party is so reckless as to 
make a statement which is in fact 
untrue, and while the negotiations 
are in progress, he discovers it is 
untrue, it is his duty to state the 
whole truth.” Palmiter v. Hackett, 
supra. : 

“Where untrue statements have 
been made through mistake, and the 
person making them thereafter ac- 
quires a knowledge of their falsity, 
rand before they are acted on, his 
mere silence gives to them a fraudu- 
lent character.’ Chilson v. Houston, 
supra, 

35. 
95. 


Pettigrew v. Chellis, 41 N. H. 


36. O’Hara v.- Dudley, 95 N. .Y. 
403, 47 AmR 53. 
[a ] Mlustration.—Where in mak- 


ing an absolute devise and bequest, 
a testatrix told the legatees she 
would rely upon their honor to 
apply the proceeds to certain pur- 
poses and not to keep the same 
themselves, if the legatees_ said 
nothing but intended to keep the 
proceeds instead of applying them 
as requested, their silent’ acquies- 
cence was a fraud. O’Hara v. Dud- 
95 N. Y. 403, 47 AmR 53. 

Tll.— Dayton v. Kidder, 
AI CAR NOT: 

Towa.—Foster v. Frenary, 65 Iowa 
620, 22 NW 898. 

Minn.—Johnson vy. 15 
Minn. 472. 

N. C.—Case v. Edney, 26 N. C. 93. 

R, I.—O’Leary v. Tillinghast, 22 
ead. 161,246 pA 754: 

Vti—Carnigant Vv. Uli b Vite 22; 

[a] Thus (1) where one of two 
partners or joint owners of personal 
property stands by and remains si- 
leat while the other sells the prop- 
erty belonging to them and makes 
false representations concerning it, 
which induces the sale, he becomes 
as much a party to the representa- 
tions as if he himself made them 
and is equally liable. Johnson v. 
Wallower, 15 Minn. 472; O’Leary v. 
Tillinghast, 22 R. I. 161, 46 A 754. 
(2) Where one has conveyed prop- 
erty to a trustee to be sold for the 
benefit of creditors, who have 
neither released their claim on him 


105 


Wallower, 


nor assented to the deed, he has |. 
Va..116, 57 SE 283. 


such an interest in the sale of the 
property that, if, at the trustee’s 
sale, he stands by and sees property 
sold in which he knows there is a 
latent defect, and does not disclose 
it, he makes himself liable to the 


FRAUD 


able fraud.*° 
Silence under 
that he has or 


aura aves 
purchaser in an action for deceit. 
Case v, Edney, 26 uN. €.° 93. (3) 


Where defendant refused to become 
personally obligated to pay for serv- 
ices to be performed by plaintiff, but 
stood by and heard a third party 
whom defendant knew to be unable 
to keep his promise agree to pay 
plaintiff for such services in behalf 
of defendant, defendant was under 
a duty to undeceive plaintiff and is 
liable for fraud for failure to do so. 
Carrigan’ We Eiulls 155 Vit. 226 

[b] Acquiescing in another’s lie. 
—Dayton v. Kidder, 105 Ill. A. 107; 
Case v. Edney, 26 N. S933 

38. Jammie v. Robinson, (Wash.) 
196 P 6; 

{a] Thus, where plaintiff was 
present when defendant purchased 
the lease of a motion picture the- 
ater and heard misrepresentations 
of the lessor to defendant concern- 
ing the receipts, and later, while 
negotiating with defendant for a 
purchase of the same lease, defend- 
ant referred to the time of the sale 
to him and stated, ‘‘So you under- 
stand all the conditions,” defendant 
thereby adopted the representations 
made by the former owner so that 
his conduct fell outside of the gen- 
eral rule that mere silence is not 
fraud. Jammie Vv: Robinson, 
(Wash.) 195 P 6. 

Adoption of representations as af- 
fecting liability see infra § 47. 


39. Williams v. Beazley, 3 J. J. 
Marsh. (Ky.) 577. 
[a] Rule applied.—In entering 


into a contract it is not fraud for 
one of the parties to remain silent 
as to the correctness of an opinion 
expressed by a stranger at the time 
that the contract is made, although 
the opinion may influence preju- 
dicially the other party to the con- 


tract. Williams v. Beazley, 3 J. J. 
Marsh. (Ky.) 577. 

40. Laidlaw v. Organ, 2 Wheat. 
(U. S.) 178, 4 L. ed. 214; Blyden- 


burgh v. Welsh, 3 F. Cas. No. 
Baldw. 3381. 
41. Cal—Roseman v. Canovan, 43 
Hancock, 


Cal. 110. 

Fla.—Stackpole  v. 40 
Fla. 362, 24 S 914, 45 LRA 814. 

Ga.—James v. Crosthwait, 97 Ga. 
678, ne SE 754, 36 LRA 681, 

N. Y.—Louis v. Connecticut Mut. 
Tac Ins:.Co4y58) App. (Div.1137, 68 Nys 
683 [aff 172 IN. 659 mem, 65 NE 
1119 mem]. 

N. C.—Smith v. Beatty, 37 N. CG. 

90 Pa. 250, 


1,583, 


456, 40 AmD 435. 
Pa.—Croyle v. Moses, 

35 AmR 654. 
Tenn.—Baker vy. Seahorn, 1 Swan 


54, 55 AmD 724. 
Vt.—Howard v. Gould, 28 Vt. 523, 
67 AmD 728. 
W. Va.—Burrows vy. Fitch, 62 W. 
Wis.—Brillion Lumber Co. v. Bar- 
nard, 131 Wis. 284, 111 NW _ 483; 
Remington Sewing Mach. Co. v. Ke- 
zertee, 49 Wis. 409, 5 NW 809. 
Eng.—Foster  v. Charles, 6 Bing. 


7 


[$§ 15-17 


[§ 17] \dd. Inquiry and Partial Disclosure. Mere 
failure to answer inquiries is not of itself remedi- 
But this rule is inapplicable where 
in the face of inquiry a party denies the knowledge 


conceals, it by evasive answers.‘ 


Thus where one person seeks information from an- 
other and expressly states that he will place reliance 
on the latter’s statements, or the circumstances are 
such that the person approached must know that 
what he says will be relied on, a duty arises either 
to refuse to give any information or to make a 
full and truthful disclosure which shall have no 
tendency to deceive or mislead.4? 
may arise from partial disclosure, the speaker being 
under a duty to say nothing or to tell the whole 
One conveying a false impression by the 


A duty to speak 


396, 403, 19 ECL 469, 130 Reprint 
1333537) Bing. 10557 20° BCE: 465, 2994 
Reprint 40. 


“If a man, professing to answer 
a question, select those facts only 
which are likely to give a credit to 
the person of whom he speaks, and 
keer back the rest, he is» a more 
artful knave than he who tells a di- 
rect falsehood.” Foster yv. Charles, 
supra. 

Deceptive answers see supra § 8 


note 77. 

42. D. C.—Browning v. National 
Capital Bank, 13 App. 1. 

Ga.—James v. Crosthwaite, 97 Ga. 
673, 25 SEH 754, 36 LRA 631. 

Ky.—Hanks v. McKee, 2 Litt. 227, 
138 AmD 265. 

Mass.—Kidney vis 
Metc. 252. 

Minn.—Hedin v. Minneapolis Medi- 
cal, etc., Inst., 62 Minn, 146, 64 NW 
158, 54 AmSR 628, 35 LRA 417; Bus- 
terud_v. Farrington, 386 Minn. 320, 
31 bee 360. 

N. Y.—Schumaker v. Mather, 133 
N. Y. 590, 30 NE 755 [erit Long Vv. 
Warren, 68 N. Y. 426]; Viele v. Goss, 
49 Barb. 96; Addington v. Allen, 11 
Wend. 374 [rev 7 Wend. 9]; Nickley 
v. Thomas, 22 Barb. 652 (sale of 
balky horse). 

N. C.—Ferebee v. Gordon, 35 N. 
Cc aa 

N. D.—Liland vy. Tweto, 19 N. D. 
551, 125 NW 1032. 
ood & Cornelius v. Molloy, 7 ‘Pa. 

S. C.—Chisolm v. Gadsden, 32 S. 
C. L. 220, 47 AmD 550 

Tenn.— Baker Vv. Seahorn, 1 Swan 
54, 55 AmD 724, 

Vt.—Graham y. oatiles, 38 Vt. 578; 
Howard v. Gould, 28 Vt. 523, 67 AmD 
728; Mallory v. Leach, 35 Vt. 156, 
82 AmD 625. 
ce .—Lang v. Lee, 3 Rand. (24 Va.) 

Eng.—Eyre yv. Dunsford, 1 East 
318, 102 Reprint 123: Pasley v. Free- 
man; 3. 'D.) Ry, 100 Reprint 450, 12 
ERE 235. 

So defects see Sales [35 Cyc 


43. Ky.— Adkins v. Stewart, 159° 
Ky. 218, 221, 166 SW 984 [quot Cyc}: 
Hays v. Meyers, 107 SW 287, 32 Kyl 
832, 17 LRANS 284; Akers. v. Mar- 
tin, 110 Ky. 335, 341, 61 SW 465. 
ee Y.—Viele v. Goss, 49 Barb. 


N. D.—Liland v. Tweto, 19 D. 
551, 125 NW 1032. y 
s. C.—Chisolm vy, Selig se 32 S. 
(os ave 220, Fa AmD 55 
enn.—Baker y. cee 1 
54, 55 AmD 724 Sao 
3-Rand. (24 


Va.—Lang Val 
Va.) 410. 

“While a party may keep absolute 
silence, and violate no rule of law 
or equity, yet if he volunteers to 
spea or to convey information 
which may influence the conduct of 
the other party, he is bound to tell 
the whole, truth.” Akers vy. Mar- 
tin, supra [quot Hays v. Meyers, 107 


Stoddard, ui 


Lee, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 
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§ 17] 


disclosure of some facts and the concealment of 
others is guilty of fraud,*t even though his: state- 
ment is true so far as it goes,® since such conceal- 
ment is in effect a false representation that what 
It is fraud for a 
person to represegt that a title is good and fail 
to disclose facts casting a cloud upon it,‘7 or to 
reveal facts apparently casting a cloud upon the 
title and fail to mention other facts showing that 
its validity is really unquestioned;4® for a person 


is disclosed is the whole truth.4¢ 


ae 287, 289, 32 KyL 832, 17 LRANS 


44, Conn.—Edward Malley Co. v. 
Button, 77 Conn. 571, 60 A 125 (dic- 
tum). 

Ga.—James.v, Crosthwait, 97 Ga. 
673, 25 SH 754, 36 LRA 631. 

Ind.—Hartford L. Ins, Co. v. Hope, 
40 Ind. A. 354, 81 NE 595, 1088. 

Iowa.—Coles v. Kennedy, 81 Iowa 
360, 46 NW 1088, 25 AmSR 508. 

Me.—Atwood vy. Chapman, 68 Me. 
38, 28 AmR 5, 

Mass.—Van Houten v. Morse, 162 
Mass. 414, 38 NE 705, 44 AmSR 3873, 
26 LRA 430; Burns v. Dockray, 156 
Mass. 135, 30 NE 551; Kidney v. 
Stoddard, 7 Metc. 252; Tryon v. 
Whitmarsh, 1 Metc. 1, 35 AmD 339 
(dictum). 

Minn.—Newell v. Randall, 32 
Minn, 171, 19 NW 972, 50 AmR 562. 


N. Y.—Downey v. Finucane, 205 
N. Y. 251, 98 NE 391, 40 LRANS 
307; Von Au v. Magenheimer, 126 


App. Div. 257,-110 NYS 629 faff 196 
N. Y. 510 mem, 89 NE 1114 mem]; 
March v. Mobile First Nat. Bank, 4 
Hun .466 [aff 64 N. Y. 645 mem]; 
Viele v. Goss, 49 Barb. 96. See 
Beardsley v. Duntley, 69 N. Y. 577 
(to same effect by implication); Ad- 
dington y. Allen, 11 Wend. 374 [rev 
7 Wend. 9] (where the court re- 
versed on the pleadings, but stated 
that one writing a letter of recom- 
mendation as to credit and failing 
to disclose the insolvency of the 
party recommended was guilty of 
fraud). 

N. D.—Liland v. Tweto, 19 N. D. 
551, 125 NW 1032. 

Pa.—Righter v. Parry, 266 Pa. 373, 
109 A 917; Edelman v. Latshaw, 180 
Pa. 419, 36 A 926, 40 WklyNC 89 
[rev 13 Montg. Co. 27]; Cornelius v. 


Molloy, 7 Pa. 293. 

Mennw—— w Aulison = wae Dy SOD, 00 
Humphr, 449. 

Tex.—Peerless ee Boe ae Vent Ge 
veire, (Civ. A.) ; 

Vt.—Crompton v. Beedle, 83 Vt. 


287, 75 A 331, 30 LRANS 748, Ann 
Cas1912A 399; Graham vy. Stiles, 38 
Vt. 578. aft 
Va.—Crump v. U. S. Mining Co., 
7 Gratt. (48 Va.) 352, 56 AmD 116. 
Eng.—Peek v. Gurney, L. R. 6 H. 
1.377, 7 BRC 527; Tapp v. Lee, 3 
B. & P. 367, 371, 127 Reprint 200; 
Foster v. Charles, 6 Bing. 396, 19 
ECL 183, 130 Reprint 1333, 7 Bing. 
105, 20), ECL 55,0 131) Reprint 40; 
Eyre v. Dunsford, 1 East 318, 102 
Reprint 123. i 
“Tf a man, professing to answer a 
question, select those facts only 
which are likely to give a credit to 
the person of whom he speaks, and 
keep back the rest, he is a more 
artful knave than he who tells a 
direct falsehood.” Tapp v. Lee, 
supra [quot Foster v. Charles, 6 
Bing. 396, 19 ECL 183, 130 Reprint 
1333, 7 Bing. 105, 20: ECL 55, 131 
Reprint 40]. j 
“A partial and fragmentary dis- 
closure, accompanied by the wilful 


concealment of material and qualify- 


ing facts, would be as much of a 
fraud as actual misrepresentation, 
and in effect would be misrepresen- 
tation.” Van Houten v. Morse, 162 
Mass. 414, 418, 38 NE 705, 44 AmSR 
373, 26 LRA 430. 

[a] Studied concealment. — Cor- 
nelius v. Molloy, 7 Pa. 293. 

45. Ala.—Camp v. Camp, 2 Ala. 


FRAUD 


632, 36 AmD 423. 

Conn.—West v. Anderson, 9 Conn. 
107, 24-AmD 737. 

Ind.—Craig v. Hamilton, 118 Ind. 
565, 21 NE 315; Hartford L. Ins. Co. 
Uinee chet 40 Ind. A. 354, 81 NE 595, 

Iowa.—Coles v. Kennedy, 81 Iowa 
360, 46 NW 1088, 25 AmSR 5038. 

Me.—Atwood v. Chapman, 68 Me. 
38, 28 AmR 5. 

Mass.—Van Houten v. Morse, 162 
Mass. 414, 38 NE 705, 44 AmSR 
373, 26 LRA 430; Burns v. Dockray, 


156 Mass. 135, 30 NE 551; Potts v. 
Chapin, 133 Mass. 276; Kidney v. 
Stoddard, 7 Méeétc.*® 252; Tryon -v. 


Whitmarsh, 1 Mete. 1, 35 AmD 359. 
Minn.—Newell Vv. Randall, « 32 
Minn. 171, 19 NW 972, 50 AmR 562. 
N. J.—Lomerson vy. Johnston, 47 
hie Eq. 312, 20 A 675, 24 AmSR 


N. Y.—Churchill v, St. George Dev. 
Colne ite PAppie Div, 1h) LGOMINYS Sons 
Nickley v. Thomas, 22 Barb. 652; 
Scarsdale Pub. Co. v. Carter, 63 Misc. 
271, 116 NYS 731; Addington v. Al- 


len, 11 Wend. 374 [rev on other 
grounds 7 Wend. 9]. 

Oh.—Hadley v. Clinton County 
Importing Co.;. 13 Oh. St. ‘602, 82 


AmD 454; Manley v. Carl, 20 Oh. Cir. 
Ctl Gite lit-Obe (Cir Secs: 

Pa.—Croyle v. Moses, 90 Pa. 250, 
35 AmR 654. 

Tenn.—Baker v. Seahorn, 1 Swan 
54, 55 AmD 724; George v. John- 
son, 6 Humphr. 36, 44 AmD 288; 
White v. Cox, 3 Hayw. 79. 

Tex.—Wintz v. Morrison, 17 Tex. 
372, 67 AmD 658. 

Vt.—Mallory v. Leach, 35 Vt. 156, 
8 AmD 625. 

Wis.—Remington Sewing Mach. 
Co. v. Kezertee, 49 Wis. 409, 5 NW 
809. 

Eng.—Peek v. Gurney, L. R. 6 H. 
LL. 377, 7 ERC 527; Tapp v. Lee, 3 B. 
& P. 367, 127 Reprint 200. 

Half truths see infra § 31. 

46. Stewart v. Wyoming Cattle 
Ranche’ Co., 128 U.S: 383, 9 SCt 101, 
32 L. ed. 489; Hood v. Wood, 61 Okl. 
D4 e Gl ee ed) Henry. ve Collier, 
(Okl1.) 169 P 636; Miller v. Wissert, 
88 Okl1.. 808,134 P 62. See also 
Arkwright v. Newbold, 17 Ch. D. 301, 
818 (where Jones, L. J. said: “Sup- 
posing you state a thing partially, 
you may make as false a statement 
as much as if you misstated it al- 
together. Every word may be true, 
but if you leave out ' something 
which qualifies it, you may make a 
false statement. For instance, if 
pretending to set out the report of 
a surveyor, you set out two pas- 
sages in his report, and leave out 
a third passage which qualifies them, 
that is an actual misstatement”). 

Cross references: 
Deception by conduct and 

see supra § 9. 

Duty to correct representations sub- 
sequently becoming false see infra 

§ 32. ; 

‘Half truths” see infra § 31. 

47. See infra § 109. 

48. See infra § 109. 

49. Craig v. Hamilton, 
565, 21 NE 3165. 

50. Cal.—Macdonald v. Roeth, 179 
Cal. 194, 176 P 38; Macdonald v. De 
Fremery, 168 Cal. 189, 142 P 73. 

Ky.—Hays v. Meyers, 107 SW 287, 
32 KyL 832, 17 LRANS 284; Smith 
v. Woodson, 92 SW 980, 29 KyL 316. 


silence 


118 Ind. 
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to represent that he is entitled to an estate without 
disclosing the fact of advances;4? or in any other 
way to deceive by a combination of representation 
and concealment.®*° 
Statutory provisions. 
has been expressly provided by statute, that the 
suppression of a fact by one who gives information 
of other facts likely to mislead for want of com- 
munication of the fact concealed is deceit,°+ and 
that concealment of material facts may in itself 


In certain jurisdictions, it 


Mass.—Van Houten v. Morse, 162 
Mass. 414, 38 NE 705, 44 AmSR 373, 
26 LRA 430. 

Nee Yo Lh, CG Realty) Coli. 
Schlesinger-Gilman Constr. Co., 164 
NYS 694. 

Okl.—Gidney v. Chappell, 26 Okl. 
437, 110 P1099. 

S. C.—wWelborn v. Cobb, 92 S. Cc. 
384, 393, 75 SE 691. 


Tenn. — Allison v. Tyson, 5 
Humphr,. 449, 
Eng.—Marnham vy. Weaver, 80 L. 


T. Rep. N. S. 412. 

“The suppression of the truth, 
with misleading suggestions, may be 
as effective to create an erroneous or 
false impression as a direct false- 
hood.” Welborn v. Cobb, supra. 

{a]| Thus (1) where plaintiff sus- 
tained damage through loaning 
money on the security of fictitious 
leases and defendant knew ‘such 
leases to be forgeries, defendant 
would not have been guilty of fraud 
had he merely remained silent; but 
when defendant went further and in 
addition to concealing the fictitious 
character of the leases also showed 
such leases to plaintiff as security 
for the loan, defendant was guilty 
of fraud. Marnham v. Weaver, 80 
LL. "T; Rep. N.S. 412. (2) An attor- 
ney who drew a will of which he 
was the executor and principal leg- 
atee and who stated part of his in- 
formation to the son of the testa- 
trix and concealed the rest, there- 
by inducing the son to release his 
claims, was guilty of fraud avoiding 
the release because, having stated 
part of the truth, he thereby obli- 
gated himself to state it all. Gid- 
ney v. Chappell, 26 Okl. 737, 110 P 


1099. 

[b] Concealment inducing mari- 
tal engagement.—Van Houten  v. 
Morse, 162 Mass. 414, 38 NE 705, 
44 AmSR 373, 26 LRA 430. 

[c] Incomplete bank report.— 
Macdonald v. Roeth, 179 Cal. 194, 
176 P 38; Macdonald v. De Fremery, 
168 Cal. 189, 142 P 73. * 

51. Daley v. Quick, 99 Cal. 179, 
30 ce) soos) Hart Vv. ibtanson. 14-N, ob: 
570, 105 NW 942, -3 LRANS 438; 
Kelly v. Robertson, 61 Okl. 85, 160 
P 46; Gannon v. Hausaman, 42 Ok1l. 
41, 140 P 407, 52 LRANS 519; Roper 
v. Noel, 32 S. D. 405, 148 NW 130; 
Parker v. Ausland, 13 S. D. 169, 82 
NW 402. 

[a] Dlustration.—Where to  in- 
Gguee a purchase of a tax warrant 
the vendor falsely represented that 
one Smith who had’ customarily 
bought such warrants from the ven- 
dor would not take any more, the 
vendor thereby led the purchaser to 
believe that this was the only rea- 
son Smith would not take such war- 
rant and since the vendor knew, that 
the legality of the warrant was 
questioned, and in reply to the pur- 
chaser’s letter stating that he would 
take the warrant if legal, etc., de- 
livered it without revealing his 
knowledge of its questionable va- 
lidity, the vendor by failing to men- 
tion such facts was guilty of will- 
fully deceiving plaintiff so as to sus- 
tain an action under code provisions 
that “the suppression of a fact by 
one .,. who gives information of 
other facts which are likely to mis- 
lead for want of communication of 
that fact” is deceit. Parker v. Aus- 
land, 13 S. D. 169, 82 NW 402. 
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amount to a fraud when direct inquiry is made 


and the truth evaded.®2 
[§ 18] ee. 


Relation of Parties.®° 
lation of trust and confidence obtains between the 
parties, there is a duty to disclose all material 
facts, and failure to do so constitutes fraud.>* 
general rule can be formulated by which the exist- 


. FRAUD 


known.®> 


[§§ 17218 » 


The following relations among others ®* 


have, however, been held confidential so as to im- 


Where a re- 


No 


ence of a relation of trust and confidence can be 


52. Gordon vy. Irvine, 105 Ga. 144, 


°31 SE 151; Broughton v. Winn, 60 

Ga. 486. x 
53. Relation of parties: affecting: 

Expression of opinion see infra 
§§ 22-24. 


Right of reliance see infra §§ 72, 73. 
54. U. S.—Fechheimer v. Baum, 
SCC On etl Ane LOS) andela. 
Brown, 33 Fed. 849; Jeffries v. Wies- 
ter, 13 F. Cas. No. 7,254, 2 Sawy. 135. 
Ala.—King v. White, 119 Ala. 429, 
24 S$ 710. 


Ariz.—Upton v. Weisling, 8 Ariz. 
PADS Weal 52s Oya live 
Cal.—Ryder v. Bamberger, 172 


Cal. 791, 158 P 753 (dictum); Meyers 
v. Merillion, 118 Cal. 352, 50 P 662; 


Warren y. Schainwald, 62 Cal. 56; 
Vance v. Supreme Lodge F. B., 15 
Cale A. 278; 1114 RP 83i4 See Colton 


v. Stanford, 82-Cal. 351, 23) P 16,116 
AmSR 137 (where the court, in hold- 
ing that a trust relation had been 
dissolved by act of the cestui, went 
on to say that after such dissolu- 
tion the trustees were bound only 
to reveal all facts material to the 
cestui’s conducting negotiations and 
independent investigation). 

Colo.—Arkins v. Arkins, 20 Colo. 
A. 123, 77 P 256; Caldwell v. Davis, 
10 Colo. 481, 15 P 696, 3 AmSR 599. 

Conn.—Hemingway v. Coleman, 49 
Conn. 390, 44 AmR 2438. 

Del.—Leary v. King, 6 Del. Ch. 
V08, 33 A 621. . 

D. C.—Tyssowski v. F. H. Smith 
Co., 35 App. ; 

Gan Olver v. Oliver, 118 Ga. 362, 
45 SE 232; Poullain v. Poullain, 76 
Ga. 420, 4 SE 92; Macon Capital 
Bank vy. Rutherford, 70 Ga. 57. 

Hawaii.—Hitchcock v. Hustace, 14 
Hawaii 232. 

T1l.— Miller v. Whelan, 158 Ill. 544, 
42 NE 59; Mason v. Bauman, 62 Ill. 
76; Hopkins v. Watt, 13 Ill. 298. 

Ind.—McCowen v. Short, (A.) 118 
NE 538, 119 NE 216; McCormick v. 
Malin, 5 Blackf. 509. 

Towa.—Boileau v. Records, 165 
Iowa 134, 144 NW 336; Schneider v. 
Schneider, 125 Iowa 1, 98 NW 159; 
Purslow v. Jackson, 93 Iowa 694, 62 
NW 12; Green v. Peeso, 92 Iowa 261, 
60 NW 531. 

Ky.—Hays v. Meyers, 107 SW 287, 
32 KyL 832, 17 LRANS 284; Beard 
vy. Campbell, 2 A. K. Marsh. 125, 12 
AmD 362; Kruson y. Kruson, 1 Bibb 
183. 

Me.—Franklin Bank v. Cooper, 36 
Me. 179; Prentiss v. Russ, 16 Me. 30. 

Mass.—Old Dominion Copper Min., 
etc., Co. v. Bigelow, 188 Mass. 315, 
74 NE 653, 108 AmSR 479. 

Mich, — Finegan v. ‘Theisen, 92 
Mich. 173, 52 NW 619; Thompkins v. 
Hollister, 60 Mich. 470, 27 NW 651; 
Moore v. Mandlebaum, 8 Mich, 433; 
Gray v. Emmons, 7 Mich. 533. 

Mo.—Pomeroy v. Benton, 57 Mo. 
5381; American Hardwood Lumber 
Go. v. Dent, 121 Mo. A. 108, 98 SW 
814. 

Nev.—Gruber v. Baker, 20 Nev. 
458, 23 P 858, 9 LRA 302. 

N. J.—Ricketts v. Tompkins, 73 N. 
Jie Wg. 652% 68 Av L0%bs (Porters Ve 
Woodruff, 36 N. J. Hq. 174. 

N. Y.—Dolan v. Cummings, 116 
App. Div. 787, 102 NYS 91; Toomey 
v. Whitney, 94 App. Div. 154, 88 
NYS 216; American Credit Indemn. 
Co. v. Wimpfheimer, 14 App. Div. 
498, 48 NYS 909 (dictum); Morris vy. 
Budlong, 16 Hun 570 [rev on other 
grounds 78 N. Y. 543]; Miller v. 
Curtiss, 59 N. Y. Super. 503, 15 NYS 


140 [aff 133 N. Y. 622 mem, 30 NE 
1150 mem]; Deyo v. Hudson, 80 Misc. 
525, 153 NYS 693° [rev on other 
grounds 174 App. Div. 746, 161 NYS 
494 (rev on other grounds 225 N. 
Y. 602, 122 NE 635 [rearg den 226 
N. Y. 685 mem, 123 NE 851])]; How- 
ell v. Baker, 4 Johns. Ch, 118. 

N. D.—lLay v. Emery, 8 N. D. 515, 
79 NW 1053. 

Okl.—Gidney v. Chappell, 26 Okl. 
(3g LOM EeAl.OO9: 

Pa.—Iron City Nat. Bank v. Du 
Puy, 194 Pa. 205, 44 A 1066; Ben- 
nett v. McMillin, 179 Pa. 146, 36 A 
188, 57 AmSR 591; Kline v. Kline, 
57 \Pa. 120, 98 AmD-206. 

S. C.—Drakeford v. Supreme Con- 
elave 1K. D., 61 S° CG. 338,/39 SE 523. 


Tenn.—Belcher vy. Belcher, 10 
Yerg. 121. 
Tex.—Paddock v. Bray, 40 Tex. 


Civ. A. 226, 88 SW 419; Pitman v. 
pores 34 Tex. Civ. A. 485, 78 SW 
Vt.—Grigham v. Dana, 29 Vt. 1. 
Va.—Virginia Land Co. v. Haupt, 
90 Va. 533, 19 SE 168, 44 AmSR 939; 
Bosher v. Richmond, ete., Land Co., 
89 Va. 455, 16 SE 360, 37 AmSR 879; 
Thomas v. Turner, 87 Va. 1, 12 SE 
149, 668; Sexton v. Sexton, 9 Gratt. 


(50-Va.) 204; Crump v..U. S. Min- 
insaCo. (.Gratt. (48 Vias) =8b2i0 56 
AmD 116. 


Wash.—Landis v. Wintermute, 40 
Wash. 673, 82 P 1000. 
W. Va.—Bell v. Bell, 3 W. Va. 183. 
Wis.—Potter v. Necedah Lumber 
Co., 105 Wis. 25, 80 NW 88, 81 NW 
118; Wells v. MeGeoch, 71 Wis. 196, 
35 NW 769; Bussian v. Milwaukee, 
etc., R. Co., 56° Wis. 325, 14. NW 452. 
Eng. — Venezuela Cent. R. Co. v. 
Kigeh, i.) Re 2s Be) i 99. 6 RC. Wee: 
Davies v. London, ete., Mar. Ins. Co., 
8 Ch. D. 469; Dunne v. English, L. 
R. 18..Bq. -524: Todd v. Wilson, 9 
Beav. 486, 50 Reprint 431; Billage v. 
Southee, 9 Hare 534, 41 EngCh 534, 
68 Reprint 623; Dent v. Bennett, 4 
Myl. & C. 269, 18 EngCh 269, 41 Re- 
print 105. 
Can.—Starke v. Geriepy, 11 Dom 
Bennetto, 23 


LR 430. 

Man.—Godsden_ v. 

Man. 33, 9 DomLR 719, 49 CanLJ 
508, 73 WestLR 633. 

“Where parties do not deal at 
arm’s length . . . and one of them 
is justifiable in, or excusable for, 
reposing confidence in the other... 
the duty rests upon the party oc- 
cupying the superior position to act 
in the utmost good faith, to give to 
the other party all material infor- 
mation possessed by him, to with- 
hold no information and to take no 
undue advantage of his position, or 
of the dependence or weakened con- 
dition of the other party.”’?’ McCowen 
v. Short, (Ind, A.) 118 NE 538, 540, 
119 NE 216. 

55. Dambmann vy. Schulting, 75 
INGIVY: pos See also Fiduciary 8 8 
et seq. 

56. See cases supra note 54. 

57. Gidney v. Chappell, 26 Okl. 
737, 110 P 1099 (the attorney of a 
testatrix and executor of her will 
bears a fiduciary relation to the son 
of the testatrix, obligating him to 
reveal all matters connected with 
the estate). 

Attorney’s liability for concealing 
material fact from client see Attor- 
ney and Client § 221 notes 1-3. 

58. Godsden v. Bennetto, 23 Man. 
33, 9 DomLR 719, 23 WestLR 633, 49 
CanLJ 508 (where directors of a 


pose a duty to reveal all facts material to the 
transaction involved: 
porate officers and stockholders,®® joint purchasers,°? 
joint owners selling the jointly owned property,°®° 
partner and copartner,®+ persons under contract to 


Attorney and client,57 c¢or- 


corporation were appointed members 
of a committee to secure proposals 


for the disposition of both land 
owned by the company and the 
shares of individual stockholders, 


such appointment placed them in a 
fiduciary relation toward the stock- 
holders obligating such directors to~ 
disclose all material facts and their 
acquisition of shares below their , 
true value secured through conceal- 
ment of advantageous offers received 
was a fraud on the stockholders). 
Cross references: 

Confidential relations as rendering 
actionable nondisclosure inducing 
purchase of stock see Corporations 
§ 876. ; 

Promoter’s liability to stock pur- 
chasers for fraudulent conceal- 
en see Corporations § 309 note 
59. U. S.—Walker v. Pike County 

Land Co., 139 Fed. 609. 

Ala.—King v. White, 119 Ala. 429, 

24 S 710. 

Ill—Vennum vy. Palmer, 123 Ill. 


rt ibe Hinton. ve King, 10? Ail, AS 
Iowa.—Purslow vy. Jackson, 93 
Iowa 694, 62 NW 12. 
Tex.—Paddock v. Bray, 40 Tex. 
Civ. A. 226, §8 SW 419. 
[a] Patent rights.—Where  de- 


fendant joined with plaintiff in the 
purchase of one-half interest in a 
patent right, but unknown to plain- 
tiff was acting as the agent of the 
vendor, and defendant failed to tell 
plaintiff the real price, to plaintiff’s 
injury, Such failure to speak was ac- 
tionable concealment amounting to 
fraud becausé of the confidential re- 
lations of the _ parties. King ove 
White, 119 Ala. 429, 24 S 710. 

Fiduciary relation of joint pur- 
chasers in general see Vendor and 
Purchaser [39 Cyc 1613, 1614]. 

60. Upton v. Weisling, 8 Ariz. 298, 
(GEM eens 
_ [a] Tustration. —. Where two 
joint owners of a mining claim with 
plaintiff induced him to convey his 
interest to L for two thousand six 
hundred and sixty-six dollars, on the 
representation that L was to pur- 
chase the entire interest of the three 
for eight thousand dollars and by 
concealment of the fact that it had 
been agreed between L and the other 
two joint owners that they should 
receive in addition twenty thousand 
dollars of the capital stock of the 
corporation to be organized to oper- 
ate the mine, the relation between 
plaintiff and his coéwners of the 
mine was such as required a full 
disclosure of all the facts concern- 
ing the consideration of the sale, 
and plaintiff was, therefore, entitled 
to a proportionate share of the stock 
so received. Upton yv. Weisling, 8 
Yoh VPomr as hay Lo Gl lets eae a big 

61. U. S.—Goldsmith v. Koopman, 
152 Wed. 178,. 81_ CEA™ 465. 

Cal.—Meyers v. Merillion, 118 Cal. 
352, 50 P 662; Warren v. Schainwald, 
62:-Cal,” 56. , 

Colo.—Caldwell v. Davis, 10 Colo. 
481, 15 P 696, 3 AmSR 599. 

Ill—Hopkins v. ‘Watt, 13 Ill. 298. 

Mo.—Pomeroy v. Benton, 57 Mo. 
531; Burgess v. Deierling, 113 Mo. 
A.. 383, 88 SW 1770: 

N. J.—Powell v. Cash, 54 N. J. 


Eq. 218, 34 A 131 [aff 55 N. J. Eq. 
826,41 Aw d5 
N. Y.—Douglass v, Richards, 116 


App. Div. 27, 101 NYS 299; Spier’ v; 
Hyde, 92 App. Div. 467, 87 NYS 285. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


nas 
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marry,®* physician and patient provided the trans- 
action has some connection with the relation,®? 
priest and parishioner,®* principal and agent,® and 
Disclosure of all 
material facts is likewise required of persons mak- 
Indeed, the rule ap- 
plies wherever confidence is actually reposed by one 


trustee and cestui que trust.® 


ing contracts of insurance.®* 


N. D.—Lay v. Emery, 8 N. D. 515, 
79 NW _ 1053. 

Pa.—Bennett v. McMillin, 
146, 36 A 188, 57 AmSR 591. 

Tex.—Butler v. Edwards, (Civ. A.) 
50 SW 1045. 

Vt.— Brigham y. Dana, 29 Vt. 1. 

Va.—Sexton v. Sexton, 9 Gratt. (50 
Va.) 204, 

Wash.—Finn vy. Young, 46 Wash. 
74, 89 P 400. 

Wis.—Wells v. McGeoch, 71 Wis. 
196, 35 NW 769. 

Eing.—Maddeford v. Austwick, 1 
Sim. 89, 2 EngCh 89, 57 Reprint 512: 

[a] Rwe applied.—If one mem- 
ber of a firm, unknown to the other, 
enters into a combination with a 
third person, whereby the value of 
the partnership assets is increased, 
and then purchases the interest of 
his copartner without disclosing the 
fact, there seems to be no doubt 
but that the other partner may 
maintain an action against him for 
damages; but he cannot rescind the 
contract of dissolution and sale, be- 
cause such third persons are guilty 
of no fraud as against him. Meyers 
/v. Merillion, 118 Cal. 352, 50 P 662. 

Cross references: 

Effect of fraud on agreements be- 
tween partners and nature of re- 
lation see Partnership [30 Cyc 
364-366]. 

Nature of obligation between part- 
ners see Partnership [30 Cyc 438]. 
62. See Marriage. 

Cross references: 

Concealment as defense to action for 
breach of marriage promise see 
Breach of Marriage Promise § 16. 

Husband and wife as confidential re- 
lation see infra § 24. 

63. Bussian v. Milwaukee, etce., R. 
Co., 56 Wis. 325, 14 NW 452;' Dent 
v. Bennett, 4 Myl. & C. 269, 18 EngCh 
269, 41 Reprint 105. But see Ala- 
bama: ete] RCo. Vv. Lurnbully iL 
Miss. 1020, 16 S 346 (where it was 
held that there was no concealment, 
and that the relation was not con- 
fidential because the physician at- 
tending plaintiff was employed by 
another). 

Nature of relation in general see 


Physicians and Surgeons [30 Cyc 
1570]. ; - 
64, Finegan v. Theisen, 92 Mich. 


173, 52 NW 619. 


65. See Agency § 369. 
66. Whitesides v. Taylor, 105 Ill. 
496; Neville v. Wilkinson, 1 Bro. 


Ch. 543, 28 Reprint 1289; Maddeford 
v. Austwick, 1 Sim. 89, 2 EngCh 89, 
57 Reprint 512; Dalbiac v. Dalbiac, 
16 Ves. Jr. 116, 33 Reprint 928. 

[a] Qualification.—This rule does 
not apply to a purchase by a trustee 
from the cestui que trust, after the 
filing of a bill by the latter against 
the former and others to avoid a 
sale by the trustee. This places the 
parties in direct antagonism in any 
dealings thereafter between them for 
the purchase of the interest on the 
cestui que trust by the trustee, and 
if the former desires information 
from the latter in respect to the 
property and its condition, it is as 
much his duty to make inquiry as 
it is the trustee’s duty to give in- 
formation. Whitesides v. Taylor, 
105 Til. 496. 

Transactions with cestui que trust 
in general see Trusts [39 Cyc 300]. 

67. Drakeford v. Supreme Con- 
clave K. D., 61 S. C. 388, 39 SE 523; 
Buff v. Turner, 6 Taunt. 338, 1 ECL 
643, 128 Reprint 1065. See Fire In- 
surance § 192 et seq; Life Insurance 
[25 Cyc 796, 797]; Marine Insurance 
[26 Cyc 617 et seq]; and the other 


G 
179 Pa. | 1419, 


FRAUD 


insurance titles. 
uaranty see Guaranty [20 Cye 


1420]. 

Suretyship see Principal and 
Surety [32 Cyc 62 et seq]. 

68. D. C.— George v. Ford, 36 
App. 315. 

Ill.—Emmons v. Moore, 85 Ill, 304. 

Ind. — McCormick y.: Malin, 5 
Blackf. 509. 

Iowa.—Evans v. Palmer, 137 Iowa 
425, 114 NW _ 912; Schneider v. 
Schneider, 125 Iowa 1, 98 NW 159. 

Ky.—Beard v. Campbell, 2 A. K. 
Marsh, 125, 12 AmD 362. 

Mo.—Williamson v. Harris, t67 


Mo. A. 347, 151 SW 500. 

N. J.—Ricketts v. Tompkins, 73 
ING ed. ond, 685 AN LORD. 

Pa.—Bennett v. McMillin, 179 Pa. 
146, 36 A 188, 57 AmSR 591. 

Va.—Virginia Land Co. v. Haupt, 
90 Va. 533, 19 SE 168, 44 AmSR 939. 

But see Hemingway v. Coleman, 
49 Conn. 390, 44 AmR 243 infra this 
note [a] (2). 

{a] Tlustrations.—(1) Where a 
purchaser expressly told the vendor 
that he could not determine the 
question of fertility of given land, 
but would have to rely upon the 
vendor’s honor to tell him the truth, 
common honesty required the ven- 
dor to do so and his concealment of 
the fact that he had used fertilizer 
and the assertion that the use of 
fertilizer waS unnecessary was ac- 
tionable fraud. Williamson v. Har- 
ris, 167 Mo. A. 347, 151 SW 500. See 
Mortgages. (2) If it is known by 
the vendor that the purchaser re- 
lies upon the vendor’s knowledge of 
value, it is his duty to disclose 
truthfully his knowledge of the en- 
tire matter. Evans v. Palmer, 137 
Iowa 425, 114 NW 912. But _ ‘see 
Hemingway v. Coleman, 49 Conn. 
390, 44 AmR 243 (where the court 
recognized the rule that fiduciary re- 
lations such as trustee and cestui, 
etc., required disclosure of all ma- 
terial facts, but held that mere con- 
fidence engendered by years of 
friendship did not obligate a ven- 
dor to offer the purchaser the full 
value of her property and failure to 
disclose its full value was not fraud 
warranting rescission of the sale). 


69, U. S.—Cleaveland v. Richard- 
son,=132) U."S5- 318, 10° SCt 100,733 
L. ed, 384, 

Ala.— Moses vy. Katzenberger, 84 
Ala. 95, 4 S 237. 

Ark.—Cherry vv. Brizzolara, 89 


Ark, 309, 116 SW 668, 21 LRANS 508. 
Cal.—Heydenfeldt v. Osmont, 178 
Cal. 768, 175 P 1; Meyers v. Meril- 
lion, 118 Cal. 352, 50 P 662. 
Conn.—Otis v. Raymond, 3 Conn. 
413. 
Del.—Clayton v. Cavender, 15 Del. 
191, 40 A 956 


Ga.—Hatton yv. Johnson, 103 SE 
233. 

Ill.—Telluride Power Transmis- 
sion. Go, v. Crane Co. 208) Ill. 218, 


70 NE 319. 
Ind.—Tippecanoe County v. Rey- 
nolds, 44 Ind. 509, 15 AmR 245. 
Iowa.—Gamet v. Haas, 165 Iowa 


565, 146 NW 465. 

Ky.—Culton y. Asher, 149 Ky. 659, 
149 SW 946. 

La.—Faulk v. Haugh, 14 La. Ann. 
659 


Me.—Hobbs v. Parker, 31 Me. 143. 

Md.—Chicora Fertilizer Co. v. 
Dunan, 91 Md. 144, 46 A 347, 50 LRA 
401. 

Mass.—Matthews v. Bliss, 22 Pick. 
48. 

Mich.—Williams v. Spurr, 24 Mich. 
335. 


party to the knowledge of the other.®$ 
relations are not confidential and the parties deal at 
arm’s length, there is no duty of disclosure and 
silence is not fraud;°® and this is true whether the 
facts are equally within the means of knowledge 
of both parties,"° or peculiarly within the knowledge 
of one party and of such a nature that the other 
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Where the 


Vets aes v. Thompson, 9 Miss. 

Mo.—Barnard vy. Duncan, 38 Mo. 
170, 90 AmD 416; Thompson v. New- 
ell, 118 Mo. A. 405, 94 SW 557. 

Mont.—-Kircher y. Conrad, 9 Mont. 
pees 23 P 74, 18 AmSR 731, 7 LRA 
“EL We v. Edwards, 1 Nebr. 

N. J.—Crowell v. Jackson, 53 N. 
J. L. 656, 23 A 426. 

N. Y.—Hand v. Gas Engine, etc., 
Co., 167 N. Y. 142, 60 NE 425; Gra- 
ham v. Meyer, 99 N. Y. 611, 1 NE 
143 [aff 33 Hun 489]; People’s Bank 
veiBogart, 8. Ny Y. 4108) 377AmRiasa: 
Dambmann y. Schulting, 75 N. Y. 
55 [rev 12 Hun 1 (aff 54 HowPr 
289)]; Garvey v. New York Bldg. 


j; Loan Banking Co., 57 App. Div. 193, 


68 NYS 317; American Credit In- 
demn. Co. v. Wimpfheimer, 14 App. 
Div. 498, 48 NYS 909; McMillan v. 
Arthur, 48 N. Y. Super. 424 [aff 98 
N. Y. 167]; Jones v. Commercial 
Travelers’ Mut. Ace. Assoc. 114 
NYS 589 [aff 134 App. Div. 936 mem, 
118 NYS 1116 mem (mod on other 
grounds 201 N. Y. 576 mem, 95 NE 
1130 mem)] (dictum). 


oN C.—Walsh v. Hall, 66 N. GC. 
Oh.—Hadley v. Clinton County 
Importing! €o;, 137 Oh) St 502,882 
AmD 454, 
Or.—Caples v. Steel, 7 Or. 491. 


Pa.—Scott v. Huston, 247 Pa. 536, 
93 A 763. 

Vt.—Baker v. Sherman, 71 Vt. 439, 
46 A 57; Mallory v. Leach, 35 Vt. 
156, 82 AmD 625. 

Wash.—Haverland  v. 89 
Wash. 557, 154 P 1118. 

Wis.—Cazier v. Hart, 158 Wis. 362, 
148 NW 860. 

Eng,—Keates v. Cadogan, 10 C. B. 
591, 70 ECL 591, 138 Reprint 234. 

“In the absence of confidential re- 
lations, mere silence without fraudu- 
lent actS or omissions connected 
therewith would not be unconscion- 
able.” Heydenfeldt v. Osmont, 178 
Cal eiGse 713. LiI5eP~ 1, 

“Where the parties deal at arm’s 
length on equal terms, and no par- 
ticular relation of trust or confi- 
dence exists between them, there is 
usually no obligation to speak, and 
either may remain silent and be 
safe.’ American Credit Indemn. Co. 
v. Wimpfheimer, 14 App. Div. 498, 
502, 43 NYS 909. 

[a] Illustrations. — (1) Where 
one partner, unknown to the other, 
enters into a combination with third 
persons, whereby the value of the 
partnership assets is increased, and 
then purchases the interest of such 
partner, without revealing the facts, 
the third persons were not obligated 
to disclose the facts to the retiring 
partner, and are not guilty of fraud 
as against him. Meyers v. Merillion, 
TUSECaly 352, 50 66256 (2) RASs bee 
tween the purchaser of stock who 
was the director and general man- 
ager of a corporation and the seller 
who was the director and president, 
there was no duty of either to dis- 
close all facts within his knowledge 
and consequently no liability for 
concealment of a material fact 
which caused injury to the seller. 
Hallidie v. First Federal Trust Co., 
LeaCal 600 Site 431, 


Lane, 


70. U. -S.—lLaidlaw v. Organ, 2 
Wheat. 178, 4 L. ed. 214; Files v. 
Rankin, 153 Fed. 537, 82 CCA 491 


fatieil24— Medd e233 b0) si CCAy 403i5 
Blydenburgh v. Welsh, 3 F. Cas. No. 
1,583, Baldw. 331. a 


Ala.—Moses v. Katzenberger, 
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has no right to expect information;7! but even in 
such eases if one of the parties volunteers ‘to con- 
vey information which may influence the other, he 
is bound to tell the whole truth and a fraudulent 
misrepresentation of a material fact will render 
It has been held that the following 
relations among others ‘* are not of themselves con- 
fidential within the rule requiring full disclosure 
Debtor and ereditor,’* husband 


him liable.?2 


of material facts: 


Ala. 95, 4 S 237; Armstrong v. Buf- 
ford, 51 Ala. 410; Barnett v. Stanton, 
2 Ala. 181. 

Ark.—Cherry v. Brizzolara, 89 Ark. 
309, 116 SW 668, 21 LRANS 508; 
Cook v. Bagnell Timber Co., 78 Ark, 
47, 94 SW 695, 8 AnnCas 251. 

Cal.—Bacon vy. Soule, 19 Cal. A. 
428, 126 P 384. 

Del.—Clayton v. Cavender, 15 Del. 
191-40, A 956. 

Ga.—Marietta Fertilizer Co. v. 
Beckwith, 4 Ga. A. 245, 61 SE 149; 
Oliver, 118 Ga. 362, 45 


Ill.—Telluride Power Transmis- 
sion Co. v. Crane Co., 208 Ill. 218, 
70 NE 319; Roper v. Sangamon Lodge 
INOW 6, dy, On OR 91 ToL, 33) Am, 
60; Cogel v. Kniseley, 89 Ill. 598; 
onl vy. Lindley, 39 Ill. 195, 89 AmD 
294, 

Ind.—McAroy v. Wright, 25 Ind. 
22. 

Iowa. — Boileau v. Records, 165 
Iowa 134, 144 NW 336; Burnett v. 
Hensley, 118 Iowa 575, 92 NW 678; 
McDowell v. Caldwell, 116 Iowa 475, 
89 NW 1111; Dean v. Morey, 33 Iowa 
120. 

Ky.—Hays v. Meyers, 107 SW _ 287, 
32 KyL 832, 17 LRANS 284. 

Me.—Hobbs v. Parker, 31 Me. 143. 

Miss.—Hall v. Thompson, 9 Miss. 
443. 

Mo.—Barnard v. Duncan, 38 Mo. 
170, 90 AmD 416; Stewart v. Dugin, 
4 Mo. 245, 28 AmD 3848; Davis v. 
Pheenix Ins. Co., 81 Mo. A. 264. 

Mont.—Kircher vy. Conrad, 9 Mont. 
191, 23 P 74, 18 AmSR 731, 7 LRA 
471. 

Nebr.—Jones v. Edwards, 1 Nebr. 
170. 

N. J.—Corby v. Drew, 55 N. J. Hq. 
387, 36 A 827. 

N. Y.—People’s Bank vy. Bogart, 81 
INGMY2. LOU, O37 -AmR 481. 

N. C.—Walsh v. Hall, 66 N. C7233; 
Brown v. Gray, 51 N. Cc. 103, 72 AmD 
563; Thompson v. Morris, 50 N. C. 
151, 

Oh.—Hadley v. Clinton County 
Importing Co., 18 Oh. St. 502, 82 
AmD 454, 

Pa.—McCall v. Davis, 56 Pa. 431, 
94 AmD 92; Rockafellow v. Baker, 
41 Pa. 319, 80 AmD 624; Butler’s 
App., 26 Pa. 63; Harris v. Tyson, 24 
Pa. 347, 64 AmD 661; Kintzing v. 
McElrath, 5 Pa. 467. 

Wash.—Mulholland  v. 
ton Match Co., 35 Wash. 315, 77 P 
497; Opie v. Pacific Inv. Co. 26 
Wash. 505, 67 P 281, 56 LRA. 778. 

Eng.—Keates v. Cadogan, 10 C. B. 
591, 70 ECL 591, 138 Reprint 234; 
PAU ye Sass Meee lea Coan Ne CaO NDT 
Reprint 124; Southerne v. Howe, 2 
Rolle 5, 81 Reprint 621. 

“Where the facts are open to in- 
quiry and the parties have equal 
opportunity to ascertain the truth 
with reference thereto, the omission 
to speak is not held to amount to 
fraud.” Bishop v. Buckley, 33 Pa. 
Super. 123, 127. 

Means of knowledge see infra § 19. 

“71. U. S.—Laidlaw v. Organ, 2 
Wheat. 178, 4 L. ed. 214. 

Ala.—Van Arsdale v. Howard, 5 
Ala. 596. 

Conn.—Otis v. Raymond, 3 Conn. 
413. 

Ill.— Jackson v. Miner, 101 T5505 
Mitchell v. McDougall, 62 Ill. 498. 

Ind.—Tippecanoe County v. Rey- 
nolds, 44 Ind. 509, 15 AmR 245; Fren- 


Washing- 


Iowa 283, 85 NW 85 


FRAUD 


zel v. Miller, 37 Ind. 1, 10 AmR 62. 
Ky.—Smith: v. Fisher, 5 J. J. 

Marsh, 188; Williams vy. Beazley, 3 

J. J. Marsh. 577; \Daydler pw.) ssrad= 

shaw, 6 T. B. Mon. 145, 17 AmD 132. 
La.—Faulk vy. Hough, 14 La. Ann. 

659. 

ye hlases = MALS ows v. Bliss, 22 Pick. 


Be eR pric v. Spurr, 24 Mich. 

Mo.—Thompson v. Newell, 118 Mo. 
A. -405, 94 SW 557. 

N. J.—Crowell v. Jackson, 53 N. 
J. L. 656, 23 A 426; Corby v. Drew, 
65 N. J.. Hq: 387,936 A 827. 

N. Y.—People’s Bank v. Bogart, 
STS EN. Ys ee Oe 3 7s “Armin 48 1s Mie= 
Michael v. Kilmer, 76 N. Y. 36 [rev 
12 Hun 336]; Dambmann v. Schult- 
iIngy To) INSWY obs) Shank ov. Shoe= 
maker, 18 N. Y. 489; Carpenter v. 
Danforth, 52 Barb. 581; Bench v. 
Sheldon, 14 Barb. 66: 

N. C.—Smith v. Beatty, 37 N. C. 
456, 40 AmD 4385; Setzar v. Wilson, 
26 N.C. 501. 


Or.—Frederick v. Sherman, 89 Or. 
Liisa bao. : 

Pa.—Neill v. Shamburg, 158 Pa. 
2638, 27 A 992; Butler’s App., 26 Pa. 


63; Harris v. Tyson, 24 Pa. 347, 64 
AmD 661; Kintzing v. McElrath, 5 
Pa. 467. 

Eng.—Fox v. Mackreth, 2 Bro. Ch. 
400, 29 Reprint 224; Bx p. Ham- 
mond, 6 De G. M. & te. 699, 55 Eng 
Ch 548, 48 Reprint 1405; Turner v. 
Harvey, 1 Jac. 169, 4 HEngCh 169, 
387 Reprint 814, 

[a] Rule applied.—That defend- 
ants, claiming through a company 
and selling plaintiff the exclusive 
right to sell patented automobile 
tires, knew that the company could 
not supply sufficient tires, and con- 
cealed such fact, did not constitute 
actionable fraud because defendants 
were not under a duty to. speak. 
ets Le v. Sherman, 89 Or. 187, 173 
Bebe 

72. U. S.—Moore v. Sawyer, 167 
Fed. 826, 838 [quot Cyc]. 

D. C.—George v. Ford, 86 App. 315. 

Ill—Hicks v. Deemer, 187 Ill. 164, 
NE 252. 

Iowa.—Dashiel v. Harshman, 113 


Ky.—Coulton  v. Asher, 149 Ky. 
659, 149 SW 946, 948 [quot aa 
Hays v. Meyers, 107 Sw 287, 288, 32 
KyL 832, 17 LRANS 284 [quot Cyc]; 
Reo v. Martin, 110 Ky. 335, 61 Sw 
46 

Minn.—Mountain vy. Day, 91 Minn. 
249, 97 NW 8838. 

Mo.—Meier v. Jackson, 78 Mo, A. 

Palmer, 


396. 

iN. J.—McNally _ v. (Ch.) 
100 As 335; 336) [quot Cyc]: 

N. Y.—Bench v. Sheldon, 14 Barb. 


58 


66. 

Or.—Caples v. Steel, 7 Or. 491 
(dictum). 

Tex.—Hume v. Steele, (Civ. A.) 
59 SW 812. 


Vt.—Mallory v. Leach, 35 Vt. 156, 
82 AmD 625, 

Can.—Pitt v. Dickson, 42 Can. S. 
C. 478 [aff 9 OntWR 380]. 

See also supra §§ 14, 16, 17. 

Half truths see infra § 31. 

73. See cases supra note 69. 

74. .Chicora Fertilizer Co. v. 
Dunan, 91 Md. 144, 46 A 347, 50 LRA 
401; Wood v. Amory, 105 N. Y. 278, 
11 NE 636, 26 NYWklyDig 298; Gra- 
ham v. Meyer, 99 N. Y. 611, 1 NE 143 


[§§ 18-19 


and wife living apart,’® principal and surety,” ten-. 
ants In common,’? and vendor and purchaser.’® 

[§ 19] ff. Means of Knowledge.” 
concealed’ is peculiarly within the knowledge of 
one party and of such a nature that the deceived 
party is justified in assuming its nonexistence, there 
is a duty of disclosure, and deliberate suppression 
of such fact is fraud.*° C 
mercial paper is under a duty to disclose facts 


If the fact 


The negotiator of a com- 


{aff 83 Hun 489]; Sankey v. Mc- 

Elevey, 104 Pa. 265, 49 AmR 575. 

See also Vance v. Supreme Lodge 

B. -B., 15.Cal. A. 178, 114 P 83 (dic- 
Recknagel_ v. 


tum). 

75. 33. 
Mise. 633, 68 NYS 957. 

[a] Rule applied.—Where a hus- 
band and wife not living together 
made an agreement of separation, 
whereby the wife was to receive 
certain money, in lieu of alimony, 
she was under no obligation to dis- 


Steinway, 


‘close to her’husband at the time of 


making that agreement her inten- 
tion to get a divorce and to remarry. 
Recknagel v. Steinway, 33 Misc. 633, 
68 NYS 957. 

Fiduciary character of relation in 
general see infra § 24, 

76. Magee v. Manhattan L. Ins. 
Co 92: 50. S5.938, 099.623. pede i699 
[quot Wright v. German Brewing 
Co., 103 Md. 377, 63 A 807; Lake v. 
Thomas, 84 Md. 608, 36 A 4387, 439]. 

77. See Tenancy in Common [88 
Cye 14-16]. 

78. See Sales [35 Cye 63 et sed, 
58 et seq, 75]; Vendor and Pur- 
chaser’ .[ 394 :Cy¢..1253,, 2255 .et) seq; 
1286 et seq]. See also Exchange of 
Property §§ 24, 28. 


79. Means of knowledge affect- 
ing: 
Expression of opinion see infra 
§§ 22-24, 


Rule as to relation of parties see 

supra § 18. 

80. Ala.— Bryant v. Boothe, 380 
Ala. 311, 68 AmD 117; Morgan v. 
Patrick, 7 Ala. 185; Cullum vy. Mo- 
bile Branch Bank, 4 Ala. 21, 37 AmD 
725; Steele v. Kinkle, 3 Ala. 352; 
erat v. Camp, 2 Ala. 632, 36 AmD 
23. 

Ark.—Merritt v. Robinson, 35 Ark, 
483; Du Val v. Marshall, 30 Ark. 
230; Turner v. Huggins, 14 Ark. 21. 

Cal.—Guardian F., ete., Assur. Co. 
vi) Thompson; 68)) Calj208)) SaePes 
Alvarez v. Brannan, 7 Cal. 5038, 68 
AmD 274. 

Conn.—Bartholomew v. Warner, 32 
Conn. 98, 8 AmD 251. 

Ga.—Marietta Fertilizer Co. v. 
Beckwith, 4 Ga. A. 245, 61 SE 149. 

Tll.— Mitchell v. McDougall, 62 Ill. 


498; Lockridge v. Foster, 5 Ill. 569; 
Bryan v. Primm, 1 Ill. 59. 
Ind.—Firestone v. Werner, 1 Ind. 


AWN293, 0218 NIG 2:35 

Kan.—Nairn v. Ewalt,.51 Kan. 355, 
32m LLA00; 

Ky.—Hays v. Meyers, 107 SW 287, 
32 KyL 832, 17 LRANS 284; Rogers 
v. Thornton, 101 Ky. 650, 42 SW 
97, 19 KyL 784; Singleton v. Ken- 
nedy, 9 B. Mon. 222; Breckinridge v. 
Moore, 3 B. Mon. 629; Faris v. Lewis, 
2 B. Mon. 375; Smith y. Fisher, 5 
J. J. Marsh. 188; Prewitt v. Single- 
ton, 3 J. J. Marsh. 707; Williams vy. 
Beazley, 3 J. J. Marsh. 577; Reading 
Vv.) Price) 34d. Jc, Marsh? 615719) Amb) 
162; Cope v. Arberry, 2 J. J. Marsh. 
296; Hughes vy. Robertson, 1 T. B. 
Mon. 215, 15°AmD 104; Carr v. Cal- 
laghan, 3 Litt. 365; Hanks v. Mc-~ 
Kee, 2 Litt. 227, 13 AmD 265; Scott 
v. Scott, 2 A. K. Marsh. 217; Peebles 
v. Stephens, 3 Bibb 324, 6 AmD 
660; Kennedy v. Johnson, 3 Bibb 12, 
4 AmD 666; Waters v. Mattingly, i 
Bibb 244, 4 AmD 631; Greenby v. 
Brooks, 13 KyL 298. 

Me. — Barrett v. Lewiston, ete, R. 
Co., 110 Me. 24, 85 A 306; Downing 
v. Dearborn, 17 Me. 457, 1 A 407; 


ee ee eS eS ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 19-20] 


material to its validity and value which are pecu- 
liarly within his own knowledge,*! such as the in- 
solvency of parties responsible for payment,®? except 
that he need not disclose the fact that it ig an 
accommodation paper,?* and the lessor of realty 
must disclose material facts not readily ascertain- 


Abbott v. Marshall, 48 Me, 44; Pren- 
tiss v. Russ, 16 Me. 30; Junkins vy. 
Simpson, 14 Me. 364. 

Mass. — Minor v. Sharon, 112 
Mass. 447, 17 AmR 122; French v. 
Vining, 102 Mass. 132, 3 AmR 440; 
Peckham v. Holman, 11 Pick, 484; 
Emerson v. Brigham, 10 Mass. 197, 
6 AmD 109. 


Minn.—Thomas,‘v. Murphy, 87 
Minn. 358, 91 NW 1097; Johnson v. 
Wallower, 15 Minn. 472, 18 Minn. 


288; Marsh v. Webber, 13 Minn. 109. 


Miss.—Patterson v. Kirkland, 34 
Miss. 423; Simmons v. Cutreer, 20 
Miss. 584; Hoopes. v. Newman, 10 
-Miss. 71. 

Mo.—Derby v. Donahoe, 208 Mo. 


684, 106 SW 632; Gottschalk vy. Kir- 
cher, 109 Mo. 170, 17 SW 905; Grigs- 
by v. Stapleton, 94 Mo. 423, 7 SW 
-421; Barnard v. Duncan, 38 Mo. 170, 
90 AmD 416; Cecil v. Spurger, 32 


Mo. 462, 82; AmD 140; Barron vy. 
-Alexander, 27 Mo. 530; McAdams v. 
Cates, 24 Mo. 223; Pope v. Florea, 


167 Mo. A. 595, 152 SW 96; Manter 

v. Truesdale, 57 Mo. A. 485; Hayes 

-v. Delzell, 21 Mo. A. 679. 
Nev.—Fishback v. Miller, 15 Nev. 


-428. 
N. H.—Hanson y, Edgerly, 29 N. 
vip 343; Stevens v. Fuller, 8 N. H. 


N. J.—Rosenbaum v. U. S. Credit 
‘System Co., 64 N. J. Li. 34, 44 A 966 
[rev on other grounds 65 N. J. L. 
“255, 48 A 237, 53 LRA 449]; State v. 
MIOOV, | OO NG Adee ela ne Looe ETOrton Vs 
itandyvails AL WIN. Denwiider Os ol PANT as 
“Torrey v. Buck, 2 N. J. Eq. 366. 

N.| Y.—Cesar v. Karutz, 60 N. Y. 
7229, 19 AmR‘°164; “Hoe.v. Sanborn, 
*21 N. Y. 552, 78 AmD 168; Brown v. 
Montgomery, 20 N. Y. 287, 75 AmD 
-404; Divine v. McCormick, 50 Barb. 
116; Paul v. Hadley, 23 Barb. 521; 
“Nickley v. Thomas, 22'.Barb. 652; 
Boston Nat. Bank v. Armour, 1 Silv. 
‘Sup. 444, 6 NYS 714; Jeffrey v. Bige- 


low, 13 Wend. 518, 28 AmD 476; 
“Van Bracklin vy. Fonda, 12 Johns. 
-468, 7 AmD 339. 


N. C.—Lunn v. Shermer, 93 N. C. 
“164; Brown v. Gray, 51 N. C. 103, 72 
_AmD 563; Case v. Edney, 26 N. C. 
93; Cobb v. Fogalman, 23 N. C. 440. 

Oh.—Dinsmore vy. Tidball, 34 Oh. 


“St. 411; Hadley v. Clinton County 
Importing Co., 13 Oh. St. 502, 82 
_AmD 454 


Pa.—Forster v. Gillam, 13 Pa, 340; 
‘Cornelius v. Molloy, 7 Pa. 293; Cook 
Ne een 16 Serge. & R. 198, 16 AmD 
1564. 
eA C.—Hough v. Evans, 15 S. C. L. 
Soo) 

Tenn.—Mullins v. Jones, 1 Head 
‘517; Cardwell v. McClelland, 3 Sneed. 
150; Baker vy. Seahorn, 1 Swan 54, 
‘55 AmD 724; George v. Johnson, 6 
Humphr, 36, 44 AmD 288; Trigg v. 
“Read, 5 Humphr. 529, 42 AmD 447; 
‘Smith v. Click, 4 Humphr. 186; In- 
gram v. Morgan, 4 Humphr. 66, 40 
_AmD 626; Napier v. Elam, 6 Yerg. 
108. See Perkins v. McGavock, 
Cooke 415, 417 (where it was said 
obiter “to be a sound principle of 
-equity that each party to a con- 
tract is bound to disclose to the 
‘other all he may know respecting 
the subject-matter materially affect- 
-ing a correct view of it, unless com- 
mon observation would have fur- 
nished the information. Not dis- 
-closing facts within the knowledge 
-of one and not the other, would in 
equity -be esteemed a concealment 
which is both immoral and unjust”). 

Tex.—George v- Taylor, 55 Tex. 
‘97; Wintz v. Morrison, 17 Tex. 372, 
(67 AmD 658; Mitchell v. Zimmer- 
sman, 4 Tex. 75, 51 AmD 717; Elliott 


‘forfeiture, 


FRAUD 


[§ 20] 


Ve ROlAvis we GOlvin a AD ReLLOTA ISIVVinEaorlns 
Texas) Hlsmsete,, Col wei Mitchell) 7 
Bex 'Civea Ave222,,28-SW 45: 
Vt.—Maynard v. Maynard, 49 Vt. 
2975 Graham vi (Stiles; 38 Vt. 58; 
Paddock vy. Strobridge, 29 Vt. 470. 
Va.—Virginia Land Co. v. Haupt, 
90) Via 533; 19) SH 168) 44 -AmSR 
939; Bedford v. Hickman, 5 Call (9 


Va.) 236, 2 ,AmD 590; Pollard’ v. 
Rogers, 4 Call (8 Va.) 239. 
Wis.—Dowling v. Lawrence, 58 


Wis. 282, 16 NW 552. 

Hng.—Coaks v. Boswell, 11 App. 
Cas. 232; Crosse v. Gardner, Carth. 
90, 90 Reprint 656, 1 Show. 68, 89 
Reprint 453; Evans v. Edmonds, 13 
CeBinliGieie Cl” BiG As MReprint 
1407; Stevens’ v. Adamson, 2 Stark. 
422, 3 ECL 472; Hill v. Gray, 1 Stark. 
434, 2 ECL 167; Peto v. Blades, 5 
Taunt. 657, 1 ECL 338, 128 Reprint 
849; Jones v. Bowden, 4 Taunt. 847, 
128 Reprint 565. 

Man.—Budd v. McLaughlin, 10 
Man. 75. 

[a] MTllustration.—If, unknown to 
plaintiff, there was a Massachusetts 
statute prohibiting, under penalty, 
the transaction of credit insurance 
in that state, and defendant had 
knowledge of such ,law, it was a 
fraudulent act for defendant to in- 
duce plaintiff to make a five-year 
contract to transact such business 
in such state and defendant would 
be liable for damages flowing from 
the fraud. Rosenbaum v. U. S&S. 
Credit System Co., 64 N. J. L. 34, 
44 A 966 [rev on other grounds 65 
Nv J; Gi. 255, 48 A 2387, 53 LRA, 4499. 

[b] Encumbered ship.—The seller 
of.a ship and her freight was held 
guilty of actionable fraud in not in- 
forming the buyer of a draft against 
the freight and the vessel, of which 
the buyer had no means of acquiring 
knowledge and which the buyer had 
to meet. Corry v. Sylvia Y Cia, 192 
Ala. 550, 68 S 891, AnnCas1917H 1052. 

[ec] Sale of lease after forfeiture. 
—Where an auctioneer sold a lease 
which he knew to have been for- 
feited in consequence of a _ breach 
of covenant by the lessee and failed 
to disclose the forfeiture, and the 
purchaser bought the lease in igno- 
rance of the breach of covenant and 
the auctioneer had been 
guilty of deceit and was liable for 
damages. Stevens v. Adamson, 2 
Stark. 422, 3 HCL 472. 

[d] In Georgia, under the code, 
“concealment of material facts may 
in itself amount to a fraud. J 
Where the concealment is of in- 
trinsic qualities of the article which 
the other party, by the exercise of 
ordinary prudence and caution, could 
not discover.” Gordon v. Irvine, 105 
Ga. 144, 147, 31 SE 151. 

81. Gordon vy. Irvine, 105 Ga. 144, 
81 SE 151; Boston Nat. Bank v. Ar- 
mour, 1 Silv. Sup. 444, 6 NYS 714. 

[a] Concealment of fact that 
nothing was due upon paper trans- 
ferred.—Hoopes v. Newinan, 10 Miss. 


YCaes : 

{b] Failure of consideration.— 
Prentiss v. Russ, 16 Me. 30. 

Fraudulent concealment asi defense 
to action on bill or note see Bills 
and Notes § 1046 notes 72, 78. 

g2. Gordon v. Irvine, 105 Ga. 144, 
681 SE 151; Marietta Fertilizer Co. 
v. Beckwith, 4 Ga. A. 245, 61 SE 
149; Brown v. Montgomery, 20 N. Y. 
287, 75 AmD 404; Boston Nat. Bank 
vy. Armour, 1 Silv. Sup. 444, 6 NYS 
714 [dist People’s Bank v. Bogart, 81 
N. Y. 101, 37 AmR 481]. 

[a] In Georgia, under code pro- 
visions to the effect that a transferor 
of a note warrants that he has no 


able by the prospective lessee.*4 
if the fact is equally within the means ot knowledge 
of both parties, there is no duty of disclosure and 
silence as to such fact is not fraud.*® 

(4) Expressions of Opinion **—(a) In 
General. A representation which is expressed and 
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On the other hand 


knowledge of any fact which might 
show it worthless, it was held that 
if the vendor of a note is aware of 
such facts as will lead a reasonable 
man to infer the insolvency and 
worthlessness of the paper, he is lia- 
ble in deceit to a third person to 
whom he negotiates the note with- 
out disclosing such facts. Gordon 
yen irvine; L050" Ga. 44a 31S e 

Concealment of insolvency in gen- 
eral see infra § 92 et seq. 

83. People’s Bank v. Bogart, 81 
N. Y. 101,°37 AmR 48135 Hx p. Ham= 
mond, 6 De G. M. & G. 699, 55 EngCh 
543, 438 Reprint 1405. 


84 Minor v. Sharon, 112 Mass. 
477, 17 AmR 22;°Cesar v. Karutz, 60 
INE DG PR AY PNG oo Re SO UCIT Bye, 


Meeks, 134 App. Div. 154, 118 NYS 


821; Shinkle, ete., Co. v. Birney, 68 
Ohy St. 328; 67 NE 715. 
Concealment avoiding lease see 


Landlord and Tenant [24 Cye 908 
note 32]. 

85. Ala.—Pratt Land, ete., Co. v. 
McClain, 135 Ala. 452, 38 S 185, 93 
AmSR 35; Armstrong y. Bufford, 51 
ee 410; Barnett v. Stanton, 2 Ala. 

ale 

Cal.—Marriner v. Dennison, 78 Cal. 
202, 20 P 386. 


Ill.—Kohl v. Lindley, 39 Ill. 195, | 
89 AmD 294. 
Iowa.—Boileau. vy. Records, 165 


Iowa 134, 144 NW 336. 
asap v. Thompson, 9 Miss. 
Mo.—Stewart v. Dugin, 4 Mo. 245, . 
28 AmD 348; Judd v. Walker, 114 
Mo. A. 128, 89 SW 558. 
Mont.—Kircher vy. Conrad, 9 Mont. 
ve 23 P74, 18 AmSR 731, 7 LRA 
N. C.—Lunn y. Shermer, 93 N. C. 
164; Lawson v. Baer, 52 N. C. 461; 
Brown v. Gray, 51 N. C. 103, 72 AmD 
aoe Thompson v. Morris, 50 N. C. 


Pa.—McCall v. Davis, 56 Pa. 431, 
94 AmD 92; Rockafellow vy. Baker, 
41 Pa. 319, 80 AmD 624. 

“When the subject-matter of the 
. . . concealment is one as to which 
the purchaser has equal and avail- 
able means of information, he must 
make use of them, and in failing to 


do so he cannot recover on the 

grounds that he was misled.”’ 

Boileau v. Records, 165 Iowa 134, 

139, 144 NW 3836, 338. 

Duty of disclosure. in sales of 
realty: 

By purchaser in general see Vendor 
and Purchaser [39 Cyeo 1289; 
1290]. 

By vendor in general see Vendor 


and Purchaser [39 Cyc 1256, 1275, 
1276]. ; 
Concealment by vendor of: 
Cotenants’ interests see Vendor 
and Purchaser [39 Cye 1277]. 
Hasement and encumbrances’ see 
Vendor and Purchaser [39 Cyc 
1278]. 
Marriage of vendor see Vendor and 
Purchaser [39 Cye 1278]. 
Quantity and boundaries see Ven- 
dor and Purchaser [39 Cyc 
1277]. 
Title defects see Vendor and Pur- 
chaser’ [39 Cye 1276, 1277]. 
Effect of warranty or quitclaim 
see Vendor and Purchaser [39 Cyc 
1277]. ; 
Sales of personalty: 
Buyer’s duty of disclosure see Sales 
[385-Cye 75]. 
Seller’s duty of disclosure: 
In general see Sales [85 Cyc 68]. 
atone defects see Sales [35 Cyea 
69]. 
86. Particular representations or 
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FRAUD 


[§ 20 


understood as nothing more than a statement of | opinion cannot constitute fraud,§’ and this is espe- 


transactions: 

In general see infra §§ 92-100; and 
eross references supra p 1052. See 
also Compromise and Settlement 
§ 46 notes 20, 21; Contracts § 284; 
Deeds § 155; Reformation of In- 
struments [34 Cyc 922 note 21]; 
Sales [35 Cye 70 et seq (fraud of 
seller), 75 et seq. (fraud of 
buyer)]; Vendor and Purchaser 
[39 Cyc 1256 et seq]. 

87. U. S.—Johansson v. Stephan- 
son) 7154 UU. (S625, 14. SCt.1180;. 23 
L. ed. 1009; Southern Dev. Co. v. 
Silva; 125 U.S. 247; 8 SCt 881, 321 
L. ed. 678; Gordon vy. Butler, 105 
WieS:) 553126) Le ed, 1166; 
v. Prickett, 19 Wall. 146, 32 L. 
105; Reid v. Shaffer, 249 Fed. 553, 
161 CCA 479; Bell v. Morley, 223 
Wed. 628,630, 189 CCA174 [quot 
Cyc]; Dotson vy. Kirk, 180 Fed. ee 
TOS IMROCAS 913'6 3s Chamberlayne v. 
American Law Book Co., 148 Fed. 
316; uu. J. Mueller Furnace Co. v. 
Cascatze Fdy. Co., 145 Fed. 596, 76 
CCA 286 [rev 140 Fed. 791]; Pitts- 
burg Life, etc., Co. v. Northern Cent. 
J. Ins. Co., 140 Fed. 888 [aff 148 
Fed. 674, 78 CCA 408]; Kimber v. 
Young,-137 Fed. 744, 70 CCA 178; 
Stratton v. Dimes, 126 Fed. 968 [aff 
185 Fed. 449, 68 CCA 161 (certiorari 
den 197 io. SSse238) 25 0SCte 8000849 
L. ed. 911)]; Huber v. Guggenheim, 
89 Fed. 598; Patent Title Co. v. 
Stratton, 89 Fed. 174; Greene v. So- 
ciété, etc., 81 Fed. 64 [app dism 84 
Fed. 1017, 28 CCA’ 682]; Reeves v. 
Corning, 51 Fed. 774; 
Franco-Egyptienne vy. 
Fed. 162; Stebbins v. Eddy, 22 F. 
Cas. No. 13,342, 4 Mason 414. 

Ala.—Tillis v. Smith Sons Lumber 
Co., 188 Ala. 122, 65 S 1015; Majes- 
tic Coal Co. v. Anderson, 82 S 483; 


. Georgia Home Ins. Co. v. War- 
tens alse Ala 4795 Et 228ES 288259 
AmSR -129; Ansley v. Piedmont 


Bank, 113 Ala. 467, 21 S 59, 59 AmSR 
122; Stevens v. Alabama State Land 
Gon, L2t Alaw450, 25 S* 995s Baintv. 
Withey, 107 Ala. 223, 18 S 217; Cooke 
VaneCOOK wl OO) FATA eh ality Seated: 
Griel v. Lomax, 94 Ala. 641, 10 S 
232; Lockwood vy. Fitts, 90 Ala. 150, 
7 S 467; East v. Worthington, 88 
Ala. 537, 7 S 189; Moses v. Katzen- 
berger, 84 Ala. 95, 4 S 237; Brown 
v. Freeman, 79 Ala. 406; Crown v. 


Carriger, 66 Ala. 590; Davis v. Betz, 
€6 Ala. 206; Foster v. Kennedy, 38 
Ala. 359, 81 AmD 56; Saltonstall v. 


Gordon, 33 Ala. 149; Stow v. Boze- 
man, 29 Ala. 397; Munroe v. Pritch- 
ett, 16 Ala. 785, 50 AmD 208. 

Ark.—Ryan v. Batchelor, 95 Ark. 
375, 129 SW 787;° Kincaid -v.. Priee, 
82 Ark. 20, 100 SW 76; Matlock v. 
Reppy, 47 Ark. 148, 14 SW 546; Du- 
gan v. Cureton, 1 Ark. 31, 31 AmD 
727, 

Cal.—Gleason v. McPherson, 175 
Cal. 594, 166 P 332; Edward Barron 
Hst Co, vi Woodratt «Co; 163 Call: 
561, 126 P 351, 42 LRANS 125 (dic- 
tum); Rheingans v. Smith, 161 Cal. 
362, 366, 119 P 494, AnnCas1913B 
1140 [cit Cyc]; Henry v. Continental 
Bldg., etce., Assoc., 156 Cal. 667, 105 
P 960; Matter of Johnson, 134 Cal. 
662, 66. P 847; Lloyd v. Kehl, 132 
Cal. 107, 64 P 125; Holton v. Noble, 
83 Cal. 7, 28 P 58; Nounnan v. Sut- 
ter County Land Co., 81 Cal. 1, 22 
PI rotbs 46 9 LRA 2019's thawrence: ve 
Gayettys 18 Caly 126; 200 382 12 
AmSR 29; Rendell v. Scott, 70 Cal. 
514, 11 P 779; Stockton v. Hind, (A.) 
196 P 122, 124 [eit Cyelp Brandt 
Won Reno sherds Cal yea csOy dale PaiZii: 
Wegerer v. Jordan, 10 Cal. A, 362, 
101 P 1066. 

Colo.—Central LL. Assur. Soc, v. 
Mulford, 45 Colo. 240, 100 P 423; 
American Nat. Bank v. Hammond, 
25 Colo. 867, 55 P 1090; HEiverist v. 
Drake: 026 “Colom As 273; 143 Re sii: 
Moore v. Carrick, 26 Colo. A. 97, 140 


P 485; Mayo v. Wahlgreen, 9 Colo. 
A, 506, 50 P 40; Cooper v. Hunter, 
8 Colo. A. 101, 44 P 944; Dingle v. 
Trask, 7 Colo. A. 16, 42 P 186; Peo. 
vy. Tynon, 2 Colo. A. 131,29 BP 809. 

Conn.—Bradley v. Oviatt, 86 Conn. 
68, 84 A 321,.42 LRANS .828; Bull 
v. Pratt, 1 Conn. 342; Sherwood v. 
Salmon, 5 Day 439, 5 AmD 167. 

D. C.—Patterson v. Barrie, 30 App. 


531; Jackson, etc., Co. v. Fay, 20 
App. 105; Consumers’ Brewing Co. 
v. Tobin, 19) App. 353: 


Fla.—Huffstetler v. Our Home L. 
Ins, Co., 67 Fla. 324, 65 S 13 -Wil- 
liams v. McFadden, 23 Fla. 148, 1 S 
618, 11 AmSR 3:45. 

Ga.—Wrenn v. Truitt, 116 Ga. 708, 


43 SE 52; Payne v. Smith, 20 Ga. 
654. 

Ida.—-Dellwo v. Peterson, 180 P 
167. 


Tll.—Bouxsein vy. Granville First 
Nat. Bank, 292 Ill. 500, 127 NH 133; 
Keithley v. New York Mut. L,. Ins. 
Co. 271 Ty 584; 112 NE 5033’. Van: 
Gundy v. Steele, 261 Ill. 206, 103 
NE 754; Evans v. Gerry, 174 Ill. 595, 
51 NE 615; Crocker v. Manley, 164 
Till. 282, 45 NE 577, 56 AmSR 196; 
Brady v. Cole, 164 I11,°116, 45 NE 
438; Mumford vy. Tolman, 157 Ill. 
258, 41 NE 617; Endsley v. Johns, 
120 Ill. 469, 12 NE 247, 60 AmR 572; 
Dillman y. Nadlehoffer, 119 Ill. 567, 
7 NE 88; Bond v. Ramsey,’ 89 Ill. 
299 “Ruck inv.) Downing 26H. ts 
Wiarren waver | DOOLIttIC, © Gulu Tileaeotcnt: 
Douglass v. Littler, 58 Ill. 342; 
Drake v. Latham, 50 Ill. 270; Potter 
v. Gibson; 184 Tl AS 1225°-Press’v:. 
Hair,-133 Til. A. 528;. Williams v. 
Wilson, 101 Ill. A. 541; Coolidge v. 
Rhodes, 96 Ill. A. 17; Emmerson v. 


Hutchinson, 63 Ill. A. 208; Musick v. 
Gatzmeyer, 47 Ill. A. 329; Cassel- 
berry v. Warren, 40 Ill. A. 626; 
Washington vy. Louisville, ete, R. 
Coy. 34.8 + ALO 58) fafiwis 6s Tike, 49; 
26M NEV 653i) Rockfordayinss (Con pve 
Warne, 22 THO AG 19: 


Ind. Culley v. Jones, 164 Ind. 168, 
73 NE 94; Conant v. Terre Haute 
Nat. State Banks 21" Mine 9323522 
NE 250; Shade v. Creviston, 93 Ind. 
591; Neidefer v. Chastain, 71 Ind. 
363, 86 AmR 198; Jagers v. Jagers, 
49 Ind, 428; Adkins v. Adkins, 48 
Ind. 12; Hunter v. McLaughlin, 43 
Ind. 38; Sieveking v. Litzler, 314 Ind. 
13; Curry -v. Keyser, 310: Ind. .214; 
Parker v. Thomas, 19 Ind. 213, 81 
AmD 385; Bish v. Bradford, 17 Ind, 
490; Gatling v. Newell, 9 Ind. 572; 
State Bank v. Hamilton, 2 Ind. 457; 
Foley v. Cowgill, 5 Blackf. 18, 32 
AmD 49; Voorhees v. Cragun, 61 Ind. 
A. 690, 112 NE 826 (dictum); May- 
wood Stock Farm Importing Co. v. 


Pratt, 160 Tadd. Ssh ria.OsONEY 243 
(dictum); Merchants’ Nat. Bank v. 
Nees, 62 Ind. A. 290, 110 NE 73, 112 
NE 904; Hartford L. Ins. Co. We 
Hope, 40 Ind, A. 354, 81 NE 595, 1088 
(dictum). 

Iowe g McCombs, 180 
NW 770; Lynch v. Kerslake, 173 NW 
147; Owens v. Norwood-White Ccal 


Co., 174 NW 851; Baldwin v. Moser, 
155 Iowa 410, 123 NW 989, 136 NW 
195; Kelty v. McPeake, 143 Iowa 567, 
121 NW 529 (dictum); Hetland v. 


| Bilstad, 140 Iowa 411, 118 NW 422; 


Church v. Marsh, 133 Iowa 51, 110 
NW 161; Scott v. Burnight, 131 Iowa 
507, 107 NW 422; Garrett v. Slavens, 
129 Iowa 107, 105 NW 3869; Gaar v. 
Halverson, 128. Iowa 608, 105 NW 
108; Bossingham v. Syck, 118 Iowa 
192, 91 NW 1047; Warfield v. Clark, 
118 Iowa 69, 91 NW 833; Bankson 
v. Lagerlof, 75 NW 661; Boyer v. 
Commercial Bldg. Iny. Co., 110 Iowa 
491, 81 NW 720; Swan v. Mathre, 103 
Iowa 261, 72 NW 522; Merritt vy. 
Dufur, 99 Iowa 211, 68 NW _ 553; 
Scroggin v. Wood, 87 Iowa 497, 54 
NW 487; Lucas v. Crippen, 76 Iowa 
507, 41 NW 205; Van Vechten v. 


Smith, 59 Iowa 173, 13 NW 94; Mc- 
Clanahan v. McKinley, 52 Iowa 222, 
2 NW 1101; Clark v. Ralls, 50 Iowa 
275; Longshore v. Jack, 30 Iowa 298; 
Bondurant vy. Crawford, 22 Iowa 40. 

Kan.—Atchison, etc, R. Co. v. 
Bennett, 63 Kan. 781, 66 P 1018;,Wil- 
liam B. Grimes Dry Goods Ca v. 
Jordan, Kan. Asi?) 53) Pe1se6: 

Ky.—Baker v. McDonald, 185 Ky. 
4790, 215 SW 292 [quot Cyc]; Culton 
v. Asher, 149 Ky. 659, 149 SW 946, 
949 [eit Cye];" Senge v. Keller, 37 
SW 581, 18 KyL 656; Head v. Dant, 
21 SW 528, 14 KyL 742; English v. 
Thomasson, 82 Ky. 280; Marshall v. 
Peck, 1 Dana 609; Chambers v. Bap- 
tist Educational Soc., 1 B. Mon. 215; 
Moore vy. ,Turbeville, 2 Bibb 602, 5 
AmD 642; Bowman vy. Van Pelt, 9 
Ky. Op. 884. 

La.—Jaffray v. Moss, 41 La. Ann. 
548, 6 S 520. 

Me.—Prest v. Farmington, 117 Me. 
348, 104 A 521, 2 ALR 1390; Davis 
v. Reynolds, 107 Me. 61, 77 A 409; 
Valley v. Boston, etc., R. Co., 103 
Me. 106, 68 A 635; Carlton v. Rock- 
port Ice Co., 78 Me. 49; 2 A 676; 
Thompson v. Phcenix Ins. Co., 75 Me. 
55, 46 AmR 357; Atwood v. Chap- 
man, 68 Me. 38, 28 AmR 5; Bishop 
v. Small, 63 Me. 12; Holbrook v. 
Connor, 60 Me. 578, 11 AmR 212; 
Long v. Woodman, 58 Me. 49; Den- 
nison vy. Thomaston Mut. Ins. Co., 
20 Me, 125, 87 AmD 42. 

Md.—Donnelly vy. Baltimore Trust, 
ete., Co., 102 Md. 1, 61 A 301; Rob- 
ertson v. Parks, 76 Md. 118, 24 A 
411; Buschman y, Codd, 52 Md. 202. 

Mass.—Boston Cons. Gas Co. v. 
Folsom, 130 NE 197; People’s Sav. 
Bank v. James, 178 Mass. 322, 59 
NE 807; Lynch v. Murphy, 171 Mass. 
307, 50 NE 623; Nash v. Minnesota 
Title Ins., etc., Cot, 159 Mass:> 43% 
34 NE 625; Kimball v. Bangs, 144 
Mass. 321, 71a NE 1i3sseBarnard v- 
Coffin, -:138: 5Mass. | °372)" fDuckerwave 
White, 125 Mass. 344; Homer v. Per- 
kins, 124 Mass. 431, eG AmR 677; 
Belcher v. Costello, 122 Mass. 189: 
Com. v. Mechanic’s Mut F. Ins. Co., 
120 Mass. 495; Parker v. Moulton, 
114 Mass. 99,.19 AmR $15; Milli- 
ken v. Thorndike, 103 Mass. 382; 
Mooney v. Miller, 102° Mass. 217; 
Pike v. Fay, 101 Mass. 134; Veasey 
v. Doton, 3 Allen 380; Page v. Bent, 
2 Metc. 3871. 

Mich.—Kuleza v. Wyhowski, 182 
NW 52 [quot Cye]; Mayo v. Latham, 
159 Mich. 136, 123 NW 561; Getchell 
v. Dusenbury, 145 Mich. 197, 108 
NW 1723; Dieterle v. Ann Arbor 
Paint, etce., Co., 148 Mich. 416, 107 
NW 79; Myers v. Alpena Loan, etc.,. 
Assoc., 117 Mich. 889, 75 Nw 944; 
Collins v. Jackson, 54 Mich. 186, 19% 
NW 947; Nowlin v. Snow, 40 Mich. 
699; Bristol v. Braidwood, 28 Mich, 
191; Mayhew v. Phoenix Ins. Cowes 
Mich. 105. 

Minn.—Thorpe v. Cooley, 138 Minn 
431, 165 NW 265; Wann v. North- 
western Trust Co. 120 Minn. 493, 
139 NW 1061; McElrath v. Hlectric 
Inv. Co., 114 Minn. 358, 131 NW 380; 
Hedin v. Minneapolis Medical, etc., 
Inst., 62 Minn. 146, 64 NW 158, 54 


AmSR 628, 35 LRA 417; Haven Vi 
Neal, 43 Minn. 315, 45—-NW 612; 
Doran v. Haton, 40 Minn. 35, 41 NW 


244; Wilkinson vy. Clauson, 29 Minn. 
91, 12 NW 147; Cochrane v. Halsey, 
25 Minn, 52; Wilder -v. De Cou, 18 
Minn. 470. 

Miss.—Selma, ete, R. Co. v. An- 
derson, 51 Miss. 829: Walker v. Mo- 
bilesmetes UR Coe 34° Miss. 245; An- 
derson v. Hill, 20 Miss. 679, 51 "AmD 
TSORs hall sv Thompson, 9 Miss, 443; 
Anderson v. Burnett, 6 Miss. 165, 
35 AmD 425, 

Mo.—Brown y. South Joplin Lead, 
Rc Min. Co., 194 Mo. 681, 92 Sw 
99: Wilson v. Jackson, 167 Mo. 135. 
66 Sw Oia Dalrymple v. Craig, 149 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cially true where the opinion expressed is honestly | entertained.28 To be actionable, a false represen- 


Mo. 345, 50 SW 884; Nauman vy. 
Oberle, 90 Mo. 666, 3 SW 380; Smith 
v. Dye, 88 Mo. 581 [aff 15 Mo. A. 
585]; Anderson v. McPike, 86 Mo. 
293; Torbitt v. Hayes, (A.) 196 SW 
788; Sawyer v. Horne’s Zoological 
Arena Co., (A.) 195 SW 537; Gains 
v. Massey, 190 Mo. A. 199, 176 SW 
4273. Pope v. Elorea, “167 ) Mo. VA. 
595, 152 SW 96; Williamson v. Har- 
ris, 167 Mo. A. 3847, 151 SW 500; 
Bretzfelder v. Waddle, 112 Mo. A. 
462, 99 SW 806; Lovelace v. Suter, 
93 Mo. A. 429, 67 SW 737; Brockhaus 
v. Schilling, 52 Mo. A. 73; Saunders 
v. McClintock, 46 Mo. A. 216; Reel 
LO a 4 Mo. A. 570 [aff 71 Mo. 

Mont.—Como Orchard Land Co. v. 
Markham, 54 Mont. 438, 171 P 274; 
Buhler vy. Loftus, 53 Mont. 546, 165 
P 601; Butte Hardware Co, v. Knox, 
28 Mont. 111, 72 P 301. 

Nebr.—Albion Milling Co. v. Weep- 
ing Water First Nat. Bank, 64 Nebr. 
116, 89 NW 638; Perry v. Rogers, 62 
Nebr. 898, 87 NW 1063; Hamilton 
Brown Shoe Co. v. Milliken, 62 Nebr. 
116, 86 NW 913; Esterly Harvesting 
Mach. Co. v. Berg, 52 Nebr. 147, 71 
NW 952; Moore v. Scott, 47 Nebr. 
346, 66 NW 441; Markel v. Moudy, 11 
Nebr. 213, 7 NW 853. 


Weg one v. Savage, 12 Nev. 
ol. 

N. H.—Bradbury v. Haines, 60 
IN kien 1286) s(dictum)s eilesser “vs 


Smyth, 59 N. H. 41. 

N. J.—Cummings vy. Cass, 52 N. J. 
ee ie) Slut Ae HO ene NORLOLK. eter 
Hosiery Co. v. Arnold, 49 N. J. Eq. 
390, 23 A. 514; Wise v. Fuller, 29 
ING din EG eZ 5X 

N. Y.—Van Slochem v. Villard, 207 
Nave Uae Ow. Nee 1124. mem “fart 
154 App. Div. 166, 138 NYS 855]; 
People! w.r Beckens, 153) UN. Y.. 576; 
47 NE 883; Hickey v. Morrell, 102 
N. Y. 454, 7 NE 321, 55 AmR 824 
{rev 12 Daly 482]; Chrysler vy. Cana- 
day, 90 N. Y. 272, 43 AmR 166; Duf- 
fany v. Ferguson, 66 N. Y. 482 [rev 
5 Hun 106]; Ellis v. Andrews, 56 
INGA Sooo omeA Te N87 Oise Simian sey. 
Canaday, 53 N. Y. 298, 13 AmR 523; 
Hubbell v. Meigs, 50 N. Y. 480; Ober- 
lander v. Spiess, 45.N. Y. 175; Gill 
v. Jamaica Bay Mfg. Co., 171 App: 
Div.» 166,157 NYS. 52:7 Mecum: \-v. 
Mooyer, 166 App. Div. 793, 152 NYS 
385; Hatton v.' Cook, 166 App. Div. 
257, 151 NYS 577; Simons v. New 
York L. Ins, Co., 38 Hun 309; Merry 
Realty Co. v. Martin, 103 Misc. 9, 
169 NYS 696 [aff 186 App. Div. 538, 
174 NYS 627]; New York v. New 
York Disposal Corp., 100 Misc. 536, 
166 NYS 963; Phyfe v. Cohen, 74 
Mise. 269, 131 NYS 620; Leszynsky 
v. Ross, 35 Mise. 652, 72 NYS 352; 
Brady v. Edwards, 35 Misc. 435, 71 
NYS 972; Remington v. Van Ingen, 
9 Misc. 128, 29 NYS 301 [aff 6 Misc. 
215, 26 NYS 878]; McGlynn v. Sey- 
mour, 14 NYSt 707, 14 Daly 420; 
Starr v. Bennett, 5 Hill 303; Davis v. 
Meeker, 5 Johns. 354. x 

N. C.—Pritchard v. Dailey, 168 
N. C. 330, 84 SE 392; Cash Register 
Co. v. Townsend, 187 N. C. 652, 50 
SE 306, 70 LRA 349; Walsh v. Hall, 
66 N. C. 233; Credle v. Swindell, 63 
N. C. 305; Saunders v.. Hatterman, 
24 N. C. 32, 37 AmD 404. 

Oh.—A®tna Ins. Co. v. Reed, 33 Oh. 
St. 283; Pumphrey y. Haffner, 18 Oh. 
Cir. Ct. N. S. 346; Belmont Min. Co. 
v. Rogers, 10 Oh. Cir. Ct. 305, 6 Oh. 
Cir. Dec. 619. 

Okl.—Miller v. Horton, 170 P 509; 
Gitte Hart, Ol sO. 233, 
912; Coley v. Dore, 56 Okl. 
P 164; Hazlett v. Wilkin, 
20, 24, 140 P 410, 412 [quot Cyc]. 

Or.—Black v. Irvin, 76 Or. 561, 149 
P 540; Smith v. Anderson, 74 Or. 
90, 144 P 1158; Waymire v. Shipley, 
52 Or. 464, 97 P 807; Martin v. 
Eagle Development Co., 41 Or. 448, 
69 P 216; Banfield v. Banfield, 24 Or. 
571, 34 P 659; Smith v. Griswold, 


6 Or. 440. 

Pa.—Byrne v. Stewart, 124 Pa. 
450, 17 A 19; Watts v. Cummins, 59 
Pa. 84; Rockafellow v. Baker, 41 Pa. 
319, 80 AmD 624; Fulton y. Hood, 
34 Pa. 365, 75 AmD 664; Peck, etce., 
Co. v. Stevenson, 6 Pa. Super. 536, 
42 WkKlyNC 119. 
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Philippine.—Songeo y. 
Philippine 254. 

R. I.—Handy v. Waldron, 18 R. I. 
567, 29 A 143, 49 AmSR 794; Lyons 
Verges. 14 eit e22 2. eb te Am Rese. 

S. C.—Williams v. Bruce, 110 S. C. 
421, 96 SE 905. 

Tenn.—Horrigan vy. First Nat. 
Bank, 9 Baxt. 137; Maney v. Porter, 
3 Humphr. 347 [app dism 4 How. 
(U. S.) 55, 11 L. ed. 170]; Leiker v. 
Henson, (Ch.) 41 SW 862 (affirmed 
orally by the supreme court). 

Tex.—Barrett v. Featherstone, 89 
Mex VeoGus ope SiWae ll, 36. SW .245> 
Moore v. Cross, 87 Tex. 557, 29 SW 
1051; Jackson v. Stockbridge, 29 
Tex. 394, 94 AmD 290; Wortman v. 
Young, (Civ. A.) 221 SW /660 [cit 
Cyc]; Oxweld Acetylene Co. v. Dar- 
den, (Civ. A.) 194 SW 1131; Lay- 
bourne v. Bray, (Civ. A.) 190 SW 
1159; Landrum v. Thomas, (Civ. A.) 
149 SW 813; Horton v. Smith, (Civ. 
A.) 145 SW 1088; Oneal v. Weisman, 
39 Tex. Civ. A. 592, 88 SW 290; In- 
ternational, etce., R. Co. v. Shuford, 
SOanLex Ciy.eAy 251 esi S We 2189) 


Sellner, 


Hunter v. International Bldg., etc., 
Assoc., 24 Tex. Civ. A. 453, 59 SW 
596. 


Utah.—Campbell v. Zion’s Co-op. 
Home Bidg., ete., Co., 46 Utah 1, 148 
P 401, 406 [cit Cyc]; Hecht v. Metz- 
ler, 14 Utah 408, 48 P 37, 60 AmSR 


906. 

Vt.—Nichols v. Lane, 93 Vt. 87, 
106 A 592; Hunt v. Lewis, 87 Vt. 
528, 90 “Al 578, AnnCasi916C 170; 


Shanks v. Whitney, 66 Vt. 405, 29 A 
367; Randall v. Farnum, 52- Vt, 539; 
Crown v. Brown, 30 Vt. 707; Jude v. 
Woodburn, 27 Vt. 415; Blake v. Peck, 
11 Vt. 483. 

Va.—Dudley v. Minor, 100 Va. 728, 
42 SE 870; Campbell v. Eastern Bldg., 
ete., Assoc, 98 Va. 729, 37 SH 350; 
Grosh v. Ivanhoe Land, etc., Co., 95 
Va. 161, 27 SE 841; Orr v. Goodloe, 93 
Va. 263, 24 SE 1014; Max Meadows 
Land wietce. 7. COm Ve Ebay. San Maas 
22 SE 845; Watkins v. West Wythe- 
ville ‘Land; etc.,.Go.; 92 Va. 1, 22 SE 
554; Rison v. Newberry, 90 Va. 513, 
18 SE 916; Howell v. Cowles, 6 
Gratt. (47 Va.) 393. 

Wash.—Kirkland v. Dressel, 104 
Wash. 668, 177 P 6438; Biel v. Tols- 
ma, 94 Wash. 104, 161 P 1047; Grant 
Vic Hluschke, 674, Wash, 257, .133"P 
447; West Seattle Land, etc., Co. v. 
Herren; 16 Wash.. 665, 48 i 34a’: 
English v. Grinstead, 12 Wash. 670, 
42 0P 120, 

W. Va.—Buena Vista Co. v. Bill- 
myer, 48 W.Va. 382, 37 SE 583; Whit- 
taker v. Southwest Virginia Impr. 
Co., 34 Witte cline oie SB oOgs 
Wamsley v. Currence, 25 W. Va. 543; 
Crislip v. Cain, 19 W. Va. 438. 

Wis.—Francois v. Cady Land Co., 


TAOEWis: 215, Sb UN Wie 43845". dis 0 set. 
Clark Co. v. Rice, 127 Wis. 451, 106 
NW 231, 7 AnnCas 505; Horton v. 


Lee, 106 Wis. 439, 82 NW 360 (dic- 
tum);* Vodrey Pottery Co. v. H. E. 
Horne Co., 117 Wis. 1, 93 NW 823; 
Milwaukee Brick, etc., Co. v. Schok- 
necht, 108 Wis. 457, 84 NW _ 838; 
Fromer v. Stanley, 95 Wis. 56, 69 
NW 820; Spence v. Geilfuss, 89 Wis. 
499, 62 NW 529; Warner v. Ben- 
jamin, 89 Wis.:290, 62 NW 179; Shel- 
don v. Davidson, 85 Wis. 138, 55 NW 
161; Montreal River Lumber Co. v. 
Mihills, 80 Wis. 540, 50 NW _ 507; 
Maltby v. Austin, 65 Wis. 527, 27 
NW 162; Morrison v. Koch, 32 Wis. 
254. 

Wyo.—Cheyenne First Nat. Bank 
v. Swan, 3 Wyo. 356, 23 P 743. 

Eng.—Denton v. Macneil, L. R. 2 
Eq. 352; Bellairs v. Tucker, 13 Q. B. 


D..562; Baily,v. Merrell, 3 Bulstr. | 
94, 81 Reprint 81, Cro. Jac. 386, 79 

Reprint 331; Haycraft v. Creasy, 2 

East 92, 102 Reprint 303; Jendwine 

v. Slade, 2 Esp. 572; Pasley v. Free- 

man, 3. 'T. Ry 51,°100 Reprint 450; 

12 ECR 235 (per Grose, J.); Harvey 

v. Young, Yelv. 21, 80 Reprint 15. 


Can.—Peacock vy. Wilkinson, 651 
Can. S. C. 319, 7 WestWkly 85. 

Man.—Kert v. Starland, Ltd., 24 
Man. 832, 20 DomLR 16; Mey v. 


Simpson, 17 Man. 597. 

Ont.—McKenzie v. Dwight, 11 Ont. 
A. 381, 2 Ont. 366; Coates v. Bacon, 
aLeGrantys Chive, (Ua ©5)s 2d 

“It is of course elementary that a 
misrepresentation upon a mere mat- 
ter of opinion is not an actionable 
deceit, nor is it a sufficient ground 
for avoiding a contract as fraudu- 


lent.” Songeo v. Sellner, 37 Phil- 
ippine 254, 257. 
“Hraudulent representations can- 


not be predicated of a mere expres- 
sion of opinion, however erroneous 
such opinion may be or positively 
stated.” Brandt v. Krogh, 14 Cal. 
AS39549, 101) BP 2b: 

“Fraud cannot be predicated upon 
the mere expression of an opinion, 
which is understood to be only such, 
ory cannot reasonably be understood 
to be anything else.” Hogan v. Mc- 
Combs, (Iowa) 180 NW 770, 772. 

“A mere matter of opinion, iso- 
lated and stated as such, is not a 
basis for actionable fraud.” Gill v. 
Jamaica Bay Mfg. Co., 171 App. Div. 
LGD, Ao L Oa N moe 

[a] Opinion on information from 
others.—An opinion based not upon 
personal knowledge but upon infor- 
mation from others is not actionable 
fraud. Stewart v. Larkin, 74 Wash. 
681, 134 P 186, LRA1916B 1069. 

Qualified statements in general 
See infra §§ 51, 65. 

8s. Ala.—Montgomery St. R. Co. 
v. Matthews, 77 Ala. 357, 54 AmR 
60. 

Cal.—Beeman vy. Richardson, (A.) 
da) 12) 7, 

Ind.—Conant v. Terre Haute Nat. 
peate Bank, 121 Ind. 323, 22 NE 

f 

Iowa.—Seymour v. Chicago, ete., 
R. Co., 181 Iowa 218, 164 NW 352. 

Mass.—Kidney Vv. Stoddard, a 
Metc. 252; Page v. Bent, 2 Metce, 371. 

Mich.—Littlejohn v. Sample, 173 
Mich. 419, 139 INW 38; Collins v. 
Jackson, 54 Mich. 186, 19 NW 947. 

Miss.—Alabama, ete, R. Co v. 
Turnbull, 71 Miss. 1029, 16 S 346. 

N. H.—Spead v. Tomlinson, 59 A 


76. 

N. J.—Wilson v. Renner, 85 N. J. 
L. 340, 89 A 758. 

N. Y.—Prahar v. Tousey, 93 App. 
Div: s507, a8 NYSE S45 ebontermnv. 
Thoens, 180 NYS 733. 

Or.—Clearwater v. Forrest, 72 Or. 
312, 143) PB 998. 


S. C.—Whitman vy. Seaboard Air 


sane 1505 Oko MOS ROR POU) SS Su} 
861. 
Tenn.—Wynne vy. Allen, 7 Baxt. 


312, 32 AmR 562. 

Tex.—Baugh v. Houston, (Civ, A.) 
193 SW 242. 

“A mistaken opinion, 
given, can never be taken as a 
fraudulent representation.” Kidney 
Sea hon cae 7 Metc. (Mass.) 252, 

[a] Reason for rule.—‘“In a mat- 
ter of opinion, judgment or estimate, 
if one states a thing as of his own 
knowledge, if he in fact believes it, 
and it is not intended to deceive, it 
is not a fraud, although the matter 
thus stated is not in fact true. The 
reason is, that it is apparent from 
the subject matter, that what is thus 
stated as knowledge must be con- 
Sidered and understood, by the party 
to whom it is addressed, as an ex- 
pression of strong belief only, be- 
cause it is a subject of which knowl- 
edge, in its strict Sense, cannot be 


honestly 
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tation ‘must be one of fact as distinguished from 
an expression of opinion ®® which ordinarily is not 
presumed to deceive or mislead,® or to influence 
the judgment of the hearer,®+ and upon which he has 
Thus there can be no redress 
for error in representations which are expressed and 
understood 'as mere estimates %* as to, for example, 
the capacity of a well,®4 the speed of a horse,®® or 
Representations which 
are mere boasting,®” exaggerated statements,®® guess- 


no right to rely.°? 


the population of a eity.°® 


had.” Page v. Bent, 2 Metc. (Mass.) 
371, 374 [quot Conlan. v. Roemer, 
52 J. L. 58, 56, 18 A 858; Norfolk, 
ete., Hosiery Co. v. Arnold, 49 N. J. 


Eq. 390, 395, 23 A 514]. 


89. Ala.—Hockensmith v. Winton, 
11 Ala. A. 670, 66 S_ 954. 
Cal.—Winkler v. Jerrue, 20 Cal. 


A. 555, 129° RP 804. 

Ind.—Culley v. Jones, 164 Ind. 168, 
73 NE 94. 

Iowa.—Hogan v. McCombs Bros., 
180 NW 770; Owens v. Norwood- 
White Coal Co., 174 NW 851. 

Md.—Gittings v. Von, Dorn, 136 
Mad. 10, 109 A 553; Boulden v. Stil- 
well, 100 Md. 543, 60 A 609, 1 LRANS 
258. 


Mo.—Stacey v. Robinson, 184 Mo. 
A. 54, 168 SW 261; Shearer v. Hill, 
125 Mo. A. 375, 162 SW 673. 

Oh.—Belmont Min. Co. v. Rogers, 
ape Cir CCE s0ba Or Ohi Cire Dec: 
619. 

Pa.—Peck, etc., Co., Ltd. v. Steven- 


son, 6 Pa. Super.’ 5386, 42 WklyNC 
119: 

Vt.—Nichols v. Lane, 93 Vt, 87, 
.106 A 592; Belka v. Allen, 82 Vt. 
456, V4A "Od. 

Wash.—Shores v. Hutchinson, 69 
Wash. 329, 125 P 142. 

“All the authorities agree that 


fraud cannot be based upon mere 


statements of opinion, as distin- 
guished from representations of 
fact.” Stacey v. Robinson, 184 Mo. 


A. 54, 68, 168 SW 261, 264. 
{a] Although false and fraudu- 
lent, a representation is not action- 


able unless it is of a past or present’ 


and not a mere expression of 
Belka v. Allen, 82 Vt. 456, 


ascertainable ann 


fact 
opinion. 
KAT Ay 91. 
[b] Must be an 
existing fact.—Nichols v. Lane, 
Vt. 87, 106 A 592. 
Dishonest expression of opinion 
see infra 
13 Pet. 


Om az ue 42; Dotson v. 
Kirk, 14, 103. CCA 368; 
Saxby v. Southern Land Co., 109 Va. 
196, 63 SE 423; Dudley v. Minor, 100 
Va. 728, 42 SBE 870; Campbell Vv. 
Eastern Bldg., etc., Assoc., 98 Va. 
729, 37 SE 350; Watkins v. West 
Wytheville Land, etCrinCo;,.2 02 via. 
1, 22 SH 554. 

“Such statements are not fraudu- 
lent in law, because... they do not 
ordinarily deceive or mislead,”’ 
Saxby v. Southern Land Co., 109 Va. 
196, 198, 68 SH 423. 

Necessity for deception see 
S/S) bib) 0.6. 

91.. Dawson v. Graham, 48 Iowa 
878, 380; Barnard v. Duncan, 38 Mo. 
170, 90 AmD 416. 

“In mere matters of opinion, every 
one is presumed to rely upon his 
own judgment.” Dawson v. Graham, 
supra, — 

Necessity for reliance see supra 

57 


92. U. S.—Mudsill Min. Co. v. 
Watrous, 61 Fed. 163, 9 CCA 415; 
Banque Franco-Egyptienne v. Brown, 
34 Fed. 162. 


infra 


Ark.—Matlock v. Reppy, 47 Ark. 
148, 14 SW 546. 

Cal.—Stockton vy. Hind, (A.) 196 
P 122. 

Iowa.—Scott v. Burnight, 131 
Iowa 507, 107 NW 422. 

Mo.—Shearer v. Hill, 125 Mo. A. 


375, 102 SW 673. 


FRAUD 


N. C.—Cash Register Co. v. Town- 
send, 437 Ns 'C.1652;"502 SH 3065770 
LRA 349. 


Okl.— Clift v. Hart, 61 Okl. 233, 
160 P 912; Hazlett v. Wilkin, 42 Okl. 
20, 140 P 410. 

Vt.—Nichols v. Lane, 93 Vt. 87, 
106 A 592. 

Va.—Saxby:v. Southern Land Co., 
109 Va. 196, 68 SE 428. 

Wash.—Shores  v. Hutchinson, 69 
Wash. 329,125 P- 142. 

“No one, has, a right to rely 
on representations which merely 
amount to statements of opinion.” 
Matlock vy. Reppy, 47 Ark. 148, 151, 
14 SW 546. 

Right of reliance in general 
infra § 59. 

93. Iowa.—Warfield v. Clark, 118 


see 


Iowa 69, 91 NW 833. 

Md.—Donnelly v. Baltimore Trust, 
etce., Co., 102 Md. 1, 61 A 301. 

ee J.— Wise v. ‘Puller, 29 N. J. Ha. 
257. 

Or.—Ward v. Jenson, 87 Or. 314, 
170P) 5338. 

Tex.—Philpott v. Edge, (Civ. A.) 
224 SW 263. 

94. Bondurant v. Crawford, 22 
Iowa 40; Philpott v. Edge, (Tex. 
Civ. A.) 224 SW 263. 

95.4 State =v. |\Cass, 521N-1d.. ay 77, 
18 A. 972. 

96. Donnelly v. Baltimore Trust, 
Ct) CO. L02 (Md wA.uiGd eAS 3012 

[a] Mllustration.—=tIn an action 
for deceit in the sale of street rail- 
way bonds, evidence of misrepresen- 
tations as to the population and 
extent of the business of the city in 
which the railway was located, given 
in a prospectus as estimates, were 
mere matters of opinion and insuffi- 
cient to sustain a verdict for plain- 


tiffs. Donnelly v. Baltimore Trust, 
ete.;, Coy 102: Md. 1,61 A> 301: 
97. Pumphrey v. Haffner, 18 Oh. 


Cir. Ct. N. S. 346; Bailey v. Frazier, 
62 Or. 142, 124 P 643. 

[a] For example, the declarations 
of a mortgagee in possession, called 
on for a reconveyance, denying that 
he held the property in trust and 
declaring that he could prove that 
he did not so hold it, were not rep- 
resentations of facts but mere claims 
and boasts not constituting fraud. 
Bailey v. Frazier, 62 Or. 142, 124 P 
643. 

[b] “Bragging and  flattery.”— 
Where, to induce purchase of an in- 
terest in patent rights, the inventor 
stated that his ice cream freezer 
was the best ever, that whoever saw 
it would want it and that to anyone 
else but plaintiff his price would be 
more, but that owing to plaintiff’s 
special adaptibility for exploiting 
ice cream freezers he was letting 
plaintiff have it for less, such state- 
ments were nonactionable expres- 
sions of opinion, mere “bragging and 


flattery” not constituting the kind 
of fraud recognized by the law, 
Pumphrey v. Haffner, 18 Oh. Cir. 
Ct. NewS. 346. 

98. Morgan v. Skiddy, 62 N. Y. 
319 [mod 36 N. Y. Super. 152]. 

99. Florida Cigar, etc. Co. 
Baker, 62 Fla. 487, 57 S 174. 

1. Burchill v. Hermsmeyer, (Tex. 


(Civ.-A.) 212 SW 767. 

[a] For instance, where defend- 
ant vendors represented to plaintiff 
purchasers that spirits from _ the 
great beyond had assured them of 
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work,®? or alleged messages from ‘‘spirits,’’?1 are 
obviously insufficient to sustain a charge of fraud. 
But the rule that no one is liable for an expression 
of opinion is applicable only when the opinion stands. 
by itself as a distinct thing.” 
escape liability on the ground that his statements 
were mere expressions of opinion if he went further 
and also made false representations of fact,? nor if 
in addition to expressing an opinion he fraudulently 
concealed material facts,* or used artifice to prevent 


The speaker cannot 


the presence of oil in land held by, 
a certain corporation, and thereby 
induced purchase of its stock, such 
representations were not representa- 
tions of fact but purely speculative 
and of too ‘unsubstantial a character 
to form a basis for relief on the 
ground of fraud. Burchill v. Herms- 
meyer, (Tex. Civ..-A:) /212. SW. 76%. 
2. Iowa.—Hetland v. Bilstad, 140 
Iowa 411, 118 NW 422. 
eke acy mace v. Jones, 164 Ind, 168, 


NE 94. 

Mich.—McDonald v. Smith, 139 
Mich. 211, 102 NW 668. . 

N. Y.—Gray v. Richmond Bicycle 
Co.,, 167 N.Y... 348, , 60° YNBE . 6633,°32 
AmSR 720; Peo. v. Peckens, 153 
N. Y. 576, 47 NE 883 [aff 12 App. 
Div. 626, 43. NYS 1160]; Hickey v. 
Morrell, 102 N. Y. 454, 463, 7 NE 
321, 55 AmR 824; Jackson vy. Foley, 
53) App. =.Div.e97;, 65" NYSn S20; ood 
NYCivProc 161. . 

Or.—Smith v. Anderson, 74 Or. 90, 
144 P 1158; Koehler vy. Dennison, 72 
Or. 362, 143.P 649. 

3. U. S.—Henderson v. Henshall, 
54 Hed. 320, 4 CCA $57; 

Ind.—Peffley v. Noland, 80 Ind. 
164; Sieveking v. Litzler, 316 inde 
13; Shaeffer v. Sleade, 7 Blackf. 178; 
Loucks v. Taylor, 23 Ind. A. 245, 
55 NE 238; Armstrong v. White, 9 
Ind. A. 588, 37 NE 28. 

Me.—Martin v. Jordan, 60 Me. 531. 
Bo nese Nanning v. Albee, 11 Allen 

Mich.—Bristol 
Mich, 191. 

Minn.—Haven vy. 
815, 45 NW 612; 
22 Minn. 206. 

Mo.-—Whiting v. Crandall, 7 Mo. A. 
564 [aff.78 Mo. 593]; Lewis v. Cran- 


v. Braidwood, {8 
Neal, 43 Minn. 


Burr v. Willson, 


dall, 7 Mo. A. 564; Hornblower v. 
Crandall, 7 Mo. A. 220 {aff 78 Mo. 
581 mem]. 


N. H.—Sipola v. Winship, 74 N. H. 
240, 66 A 962; Bradbury v. Haines, 
GODIN: EtG 123: Coon v. Atwell, 46 
N. H. as Lawton Vv. Kittredge, 30 
N. H, 50 

N. Yo ees v. Becar, 15 Misc. 
616, 38 NYS 69. 

Tex.—International, ete:, FRGCon IVs 
epubord, 86 Tex. Civ. A, 351, 81 SW 


Eng.—BEkins v. Tresham, 1 Lev. 
102, 88 Reprint 318. 

4. Ala.—Camp y. Camp, 2 Ala. 
€22, 36 AmD. 428. 

Conn.—Chadsey v. Greene, 24 
Conn. 562. 

Ind.—Nysewander v. Lowman, i24 
Ind. 584, 24 NE 3855. 

Me. —Atwood v. Chapman, 68 Me. 
38, 28 AmR 5. 

Mass.—Parker v. Moulton, 114 
Mass. 99, 19 AmR 315. 

N. H.—Stewart v. Stearns, 


63. 
N. H. 99, 56 AmR_ 496, 3 
N. Y.—-Gray v. Richmond Bicycle 


Co., 167 N. Y¥. 348, 60 NE 663, 82 

AmSR 720. 

ion C.—Lunn vy. Shermer, 93 N. C. 
Or, — Smith y. Griswold, 6 Or. 


440. 
Tenn.—Baker y. 
54, 55 AmD 724, 
Vt.—Howard v. Gould, 28 Vt. 523, 
67 AmD 728. 


Seahorn, 1 Swan 


Eng.—Smith v. Land, etc., Prop- 
erty, Corp., 28° Ch. “D+ -%. )\But"'see 
French v. Skead, 24 Grant Ch. 


(U. C.) 179 (holding that where de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 20-21] : 


the representee from learning’ the truth. The form 
of a statement as an expression of opinion is no 
defense if it was intended and accepted as a state- 
ment of fact,® as where an expression of opinion is 
so blended with statements of fact as to become 
itself a statement of fact? or contains within it 
the assertion of a fact, where the opinion is pro- 
fessedly based on facts known by the speaker to be 
nonexistent,® where it amounts to an implied as- 


fendant, an unpaid valuator, was 
asked merely to give his valuation 
of certain realty without being re- 
quested to set forth the facts upon 
which it was based, and defendant 
gave an honest but erroneous valua- 
tion, without mentioning any facts 
upon which it was based, upon 
which plaintiff acted to his injury, 
defendant was not liable for fraudu- 
lent concealment in failing to meén- 
tion the quality of the soil, since in 
the absence of request defendant 
was under no duty to disclose any 
of the facts upon which, his valua- 
tion was based). 

Concealment in gemeral see supra 
§ 12 et seq. 

5. U. 8.—Mudsill Min. Co. v. 
Watrous, 61 Fed. 163, 9 CCA 415; 
Henderson v. Henshall, 54 Fed. 320, 
4 CCA 357. 

Colo.—Cole v. Smith, 26 Colo. 506, 
58 P 1086. 

Ind.—Nysewander v. Lowman, 124 
Ind. 584, 24 NE 355; Davis v. Jack- 


son, 22 Ind. 233. 
Alden, 139 Mich. 


Mich.—Garr_ v. 
440, 102 NW 950. 

Nebr.—MckKnight v. Thompson, 39 
Nebr. 752, 58 NW 453. 


N. Y.—Chrysler v. Canaday, ‘90 
NN; Y. 272, 43: AmR 166; Bacon v. 
Frisbie, 15 Hun 26 [rev on other 


grounds 80 N. Y. 394, 36 AmR 627]. 
6. Cal.—Herdan v. Hanson, 189 P 
440; Edward Barron Est. Ca. v. 
wroodrutt Co: 163 "Cal.= 561) e126) “P 
251, 42> (LURANS*" 125°) Crandall  v. 
Parks, 152 Cal. 772, 93 P 1018; Myers 
v. Lowery, (A.) 189 P 793; Sheer v. 
HOViGeetoue@al. Av G62, sO. UPN ATT. 

Colo.—American Nat. Bank 
Hammond, 25 Colo. 367, 55 P 1090. 

Conn.—New London Water Comrs. 
v. Robbins, 82 Conn. 623, 634, 74 A 
938, 943 [cit Cyc]; Scholfield Gear, 
ete., Co. v. Scholfield, 71. Conn. 1, 
40 A 1046. 

Tl]l.—Krankowski v. Knapp, 268 
Ill, 188, 108 NE 1006. See Snively 
Wo Meixsell, 97) Tl, AN 365) 372. (Clr 
the opinion is designedly false, or 
advantage is taken of the other 
party in a manner which is clearly 
oppressive, without negligence on 
the part of the latter, there may be 
fraud, although the statement is 
only in the form of an opinion”). 

Towa.—Scott v. Burnight, 131 Iowa 
507, 107 NW 422. 


Vv. 


.. Me.—Ross_ v. Reynolds, 112 Me. 
2235 91 cAnIoL. 

Mass.—Stone v. Pentecost, 206 
Mass. 505, 92 NE 1021. 

Or.—Ward vy. Jenson, 87 Or, 314, 
170 P 538. 

Tex.—Doolen v. Hulsey, (Civ. A.) 


192 SW 364; Riggins v. Trickey, 46 
Tex. Civ. A. 569, 102 SW 918. 
vt.—Arnold v. Somers, 92 Vt. 512, 
105 A 260. 
See also infra § 21 text and note 


“A representation which, fairly 
considered, was intended to disclose 
a material fact condition, may be 
actionable, although couched in_the 
form of an opinion.” Scott v. Bur- 
night, 131 Iowa 507, 509, 107 NW 
422, 423. 

“Wherever ' a party states a mat- 
ter which might otherwise be only 
an opinion and does not state it as 
the mere expression of his own opin- 
jon, but affirms it as an existing 
fact material to the transaction so 
that the other party may reasonably 
treat it as a fact and rely and act 
upon it as such, then the statement 


FRAUD 


[§ 21] 


Opinion. 


(b) 


clearly becomes an affirmation of 
fact within the meaning of the gen- 
eral rule and may be a fraudulent 
misrepresentation.” 2 Pomeroy Eq. 
(3d ed) § 878 [quot Edward Bar- 
ron Est. Co. v. Woodruff Co., 163 
Cal. 561, 573, 126 P 351, 42°-LRANS 
125; Myers v. Lowery, (Cal. A.) 189 


P 793; Riggins v. Trickey, 46 Tex. 
Civ. A. 569, 102 SW 918]. To same 
effect Herdan v. Hanson, (Cal.) 189 


P 440. 
5 state of mind as a fact see infra 


7 Ala—wWall v. Graham, 192 Ala. 
396, 399, 68 S 298 [quot Cyc]; Moon 
v. Benton, 13 Ala, A. 4738, 68 S 589. 

CalEdward Barron Hst. Co. v. 
Woodruff Co., 163 Cal. 561, 126 P 
351, 42 LRANS 125. 

Conn.—Scholfield Gear, ete., Co. v. 
Scholfield, 71 Conn. 1, 40 A 1046. 

Iowa.—Dimond v. Peace River 
Land, etce., Co., 182 Iowa 400, 165 
NW 1032. 

Me.—Hotchkiss v. Bon Air Coal, 
etc., Co., 108 Me. 34, 78 A 1108. 

Mont.—Como Orchard Land Co. v. 
Markham, 54 Mont. 438, 171 P 274. 

N, Y.—Marshall v. Seelig, 49 App. 
Div. 433, 63.'NYS 355. 

Or.—Smith v. Anderson, 74 Or. 90, 
95; 144° °P, Lb 8s, [cit (Cyel;” Boelk-v. 
Nolan, 56 Or.* 229, -2387, “107, PB 689 
[quot Cyc]; Olston v. Oregon Water 
Power; (ete. Co, 2 62 MOre 343, 96" © 
1095, 1099, 97 P 538, 20 LRANS $15 
[quot Cyc]. 

Tex.—Texas Co-op. Inv. Co. v. 
aS (Civ. A.) 216 SW 220, 223 [cit 

ye]. 

“Although the matter alleged and 
offered in proof as constituting the 
fraud is largely a matter of opinion, 
yet sometimes a statement of an 
opinien is necessarily based upon a 
fact or carries with it such an in- 
ference of fact that it can be inter- 
preted as a statement of fact, and 
where it is known to be false and 
made with intent to deceive, it may 
be actionable.’ Olston .v. Oregon 
Water Power, etc., Co., supra [quot 
Ward vy. Jenson, 87 Or. 314, 320, 170 
Pr Dosis 

[a] Tlustrations.—(i) Since coal 
producing coke suitable for smelting 
iron must contain less than one 
per cent of sulphur, a representation 
that a given coal would compete 
with Virginia and Pennsylvania coals 
successfully used for the same pur- 
pose was a representation that the 
given coal contained less than one 
per cent of sulphur and therefore 
the jury were justified in finding it 
an actionable misrepresentation of 
fact. Hotchkiss v. Bon Air Coal, 
etc., Co., 108 Me. 34, 78 A 1108. (2) 
Where a prospective seller of a pat- 
ented improvement in machine rep- 
resented to an intending purchaser 


that it had been largely sold, and 
was in successful operation and 
practical use in many mills, and 


that there was a large demand for 
it, and that he found it a profitable 
business, matters of opinion were so 
blended with statements of the facts 
from which they arose that they 
also became statements of fact. 
Scholfield Gear, etc., Co, v. Schol- 
field, 71 Conn. 1, 40 A 1046. 

SBS) Hibel vy. Von ell, 55 N..J. Ea. 
670, 38 A 201 (where one who had 
superintended the reconstruction of 
a house stated that it was “as good 
as new,’ such statement was ac- 
tionable for its falsity because it 
was an expression of opinion that 
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sertion that the speaker knows facts justifying the 
opinion,’®? or where an opinion is given as to a 
matter which to the knowledge of the speaker has 
ceased to be a mere matter of opinion.!! 


What Constitutes Expression of 


Whether a given representation is an ex- 
pression of opinion or a statement of fact depends 
upon all the circumstances of the particular case,}? 
such as the form and subject matter of the repre- 


contained within it the assertion of 
a fact, namely, that the materials 
used in rebuilding were not rotten). 

9. Henry v. Continental Bldg., 
ete.,/ Assoc., 156° Cal. 667, 680) 105 
P9603) Brandt vi) Krogh, 14: ’Cal, AE 
SON Tie Pere tio. ; 

“A party inducing another to con- 
tract in reliance upon estimates or 
Opinions professedly based upon al- 
leged facts known to the party stat- 
ing them to be non-existent will not 
be permitted to escape responsibility 
by the plea that he was merely de- 
claring his opinion.’’ Henry v. Con- 
tinental Bldg., ete. Assoc., supra 
[quot Brandt v. Krogh, supra]. 

10. Mich.—Armstrong v. Rachow, 
205 Mich. 168, 171 NW 389; McDon- 
ald v. Smith, 102 NW 668. 

Mont.—Koch y. Rhodes, 57 Mont. 
447, 188 P 933. 

N. Y.—Marshall v. Seelig, 49 App. 
Div. 433, 638 NYS 355. 

N. C.—Bell v. Harrison, 179 N. C. 
190, 102 SE 200, 203. 


Or.—Boelk. v. Nolan, 56 Or. 229, 
237, 107 P 689 [quot Cyc]. 
Eng.—Smith v, Land, ete., Corp., 


28 Ch. D. 7 (per Lord Bowen). 

See Collins v. Chipman, 41 Tex. 
Civ. A. 563, 95 SW 666 (a repre- 
sentation that corporate stock “is a 
splendid investment” made in con- 
nection with representations as to 
conditions from which, if true, the 
conclusion expressed ,would neces- 
sarily follow is neither puffing “hot 
air,” nor an opinion as to prospec- 
tive profits, but since it gives color 
to the representations as an en- 
tirety, and affects the present value, 
is an actionable misrepresentation cf 
fact). ; 

[a] Illustration.— An offer to 
buy stock, accompanied by the state- 
ment that the party had investigated 
it enough to know that he wanted 
some of it, by which it was falsely 
implied that the party knew facts 
making the stock valuable, was more 
than a mere expression of opinion, 
and was actionable. McDonald v. 
Smith, 139 Mich, 211, 102 NW 688. 

11. Zundelowitz Vv. Waggoner, 
(Tex. Civ. A.) (2019S Siw 1598, f€00% 
White iv. Peters;* (Texs, Giva (AL) 185 
SW 659; Birdsey v. Butterfield, 34 
Wis. 52. 

“Where an opinion is expressed 
for the purpose of deceiving as to a 
matter which has within the knowl= 
edge of the person expréssinge it 
ceased to be a matter of opinion, 
and is thereby made the means of a 
misrepresentation or concealment of 
a fact, it may form the predicate for 
actionable fraud.’ Zundelowitz v. 
Waggoner, supra. 

12. See cases infra this section. 

“There is no certain rule, by the 
application of which it can be de- 
termined when false representations 
constitute matters of opinion or 
matters of fact, but each case must, 
in a large measure, be adjudged 
upon its own facts.” Hogan v. Mc- 
Combs, (Iowa) 180 NW 770, 772. 

[a], Held to be expressions of 
opinion.—(1) Claim agent’s. state- 
ment as to nature of plaintiff’s in- 
juries. Seymour v. Chicago, etc. R. 
Co., 181 Iowa 218, 164 NW 352. (2) 
Defendant’s statement that it was 
to plaintiff's best interest to dis- 
pose of his property was one of 
mere opinion so general in its na- 
ture as not to constitute a misrep- 
resentation. McDougall v. Robert- 
son, (Cal. A.) 185 P 483. (3) State- 
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sentation and the knowledge, intelligence, and rela- 
The mere form 
of the representation as one of opinion or fact is 


tion of the respective parties.!% 


ment as to time required to write a 
legal article. Chamberlayne Vv. 
American Law Book Co., 148 Fed. 
316. (4) Statement that the water 
in a retainer would not freeze dur- 
ing the winter was a mere expres- 
sion of opinion as to climatic condi- 
tions and therefore nonactionable. 
Oxyweld Acetylene Co. v. Darden, 
Clexa eCiv. A.) soo US Wi blows (5) 
Statements that another intended to 
sue him for slander, that all his 
property would be swept away, and 
that his children had turned against 
him and she alone was true, made 
by a second wife to her husband of 
“sound though weak” mentality, and 
which induced him to deed her prop- 
erty, were merely expressions of 
opinion, respecting matters equally 
within the knowledge of both and 
therefore not such fraud as justified 
a rescission of the deed. Jagers v. 
Jagers, 49 Ind. 428. (6) Where de- 
fendant railroad’s claim agent was 
authorized to settle a personal in- 
jury claim for “as little as possible 
and not to exceed two thousand col- 
lars,” and represented to plaintiff 
that the railroad would litigate the 
claim sooner than pay vver three 
hundred twenty-five dollars and 
thereby induced plaintiff to settle 
for the latter amount, defendant was 
not guilty of actionable fraud. Sloat 
v. New York Cent., ete, R. Co., 142 
App. Div. 234,126 NYS 1059. (7) Other 
illustrations of mere matters of opin- 
ion. Reid v. Shaffer, 249 Fed. 553, 161 


CCA 479; Beeman vy. Richardson, 
(Caley ADert39) P7903), Lynch lav. 
Kerslake, 186 Iowa 983, 173 NW 
14jcn Boston mw Cons.a (Gass Con mies 
Folsom, (Mass.) 130 NE 197; Pike 
v. Fay, 101 Mass. 134; Mayo v. 


Latham, 159 Mich. 136, 123 NW 561; 
Sawyer v. Horne’s Zoological Arena 
Gor Mio.) Aj) (195 eS Wivoe t5 .vlectim 
v. Mooyer, 166 App. Div. 798, 152 
NYS 385; Porter v. Thoens, 180 NYS 
7133; Phyfe v. Cohen, 74 Misc. 269, 
131 NYS 620; Miller v. Horton, 
(Okl1.) 170 P 509; Hunter v. Interna- 
tional Bldg., etc., Assoc, 24 Tex. 
Civ. A. 453,:59 SW 596; Belka v. 
Allen, 82 Vt. 456, 74 A 91; Majestic 
Goal Co. v. Anderson, 203 Ala. 233, 
82 S 483. 

[b] Held to be statements of 
fact.—(1) Statement as to method 
of weighing castings. L. J. Mueller 
Furnace Co. v. Cascade Fdy. Co., 
145 Fed. 596, 76 CCA 286. (2) State- 
ment by corporate president to con- 
tractor that money had been ar- 
‘ranged for to meet contract pay- 


ments as they fell due. Berlin 
Constr. Co. v. Hoops, 185 App. Div. 
Pty MGS ONDAS) alAut(e (3) Statement 


that a school was accredited and 
measured up to the legal standard 
required for the training of nurses. 
Myers v. Lowery, (Cal. A.) 189 P 
793. (4) One induced to compromise 
for one hundred and fifty-one dollars 
his claim for personal injury by the 
fraud of the agent of the party lia- 
ble for the injury, falsely represent- 
ing that the party would pay only 
that amount while the party had 
placed in the agent’s hands three 
hundred and _ twenty-five dollars 
with which to make a compromise, 
may sue the party for the fraud and 
recover the additional one hundred 
and seventy-four dollars, which the 
agent appropriated to his own use, 
the representation being of an ex- 
isting fact. Duquette v. New York 
Cent etCam piv. COs, dia 1a ASD De Lis 
412, 121 NYS 876. (5) Other illus- 
trations of matters of fact and not 
mere matters of opinion. Smith v. 
Richards, 15 Pet. (U. S.) 26, 10 L. 
ed. 42;’ Edge v. Bryan, (Cal. A.) 
190 P 476; Goodale v. Middaugh, 8 
Colo. A. 228, 46 P 11; Breshears Vv. 


FRAUD 


order to justify 


Calender, 23 Ida. 348, 131 P 15; 
Douglass v. Treat, 246 Ill. 593, 92 
NE 976; Barnes v. Barnett, 188 Ill. 


A. Vs2iet oucks® Vv. Laylor,. 23 71nd, 
A, 245, 55 NE 238;\ Hogan v. Mc- 
Combs, (Iowa) 180 NW 770; Bald- 


win v. Moser, 155 Iowa 410, 136 NW 
195, 123 NW 989; Crane v. Elder, .48 
Kan 250511294 P1515 RA oo 
Hotchkiss v. Bon Air Coal, ete., Co., 
108 Me. 34, 78 A 1108; Mignault v. 
Goldman, 234 Mass. 205, 125 NE 189; 


Hubbard v. Oliver, 173 Mich. 337, 
139 NW 177; Martin v.,Veand Food 
Co., 153 -Mich. 282, 116 NW 978; Ad- 


dis v. Swofford, (Mo.) 180 SW 548; 
Kendrick v. Ryus, 225 Mo. 150,-123 
SW 937, 185 AmSR 585; Hastings 
v. Swindle, (Mo. A.) 226 SW 71; 
Ozias v. Paustian, (Mo. A.) 209 SW 
587; Dolan v. Cummings, 116 App. 
Div. 78%; LO2Z4NYS Sf [aff 193 Nx Ye 
638 mem, 86 NE 1123 mem]; Mar- 
shall v. Seelig, 49 App. Div. 433, 63 
NYS 93555 wMViellicy... Lhompsony 50 
NYS 659; Pumphrey v. Haffner, 18 
Oh. Cir. Ct. N. S. 346; Belmont Min. 
CoPiv., “Rogers, 4.0) 1@hs Cir. iCtia 305, 
6 Oh. Cir. Dec. 619; Doolen v. Hul- 
sey, -1(Tex, Civ, A.) .192 (SW § 364s 
Hunter v. International Bldg., etc., 


Assoc., 24 Tex. Civ. A. 453, 59 SW 
596; Grosh vy. Ivanhoe Land, ete., 
Co, 195, Va.161, -27. SE 84i;; Rorer 


from ‘Cox wv, nowt, 83 WVanisot, 2° SH 
713, 5 AmSR 285; Crawford v. Arm- 
acest, “85 — Wash. , 62:2, 9449) P31 
Scribner v. Palmer, 81 Wash. 470, 
142 P 1166; Daniel v. Glidden, 39 
Washt, 5565). 80° BP) (Sil fones |v: 
Brandt, (Wis.) 181 NW 813; Perry 
Vv. Downs, (Alta.) 11 DomLR 670, 24 
WestLR 407. 

‘Cross references: 
Particular transactions or represen- 

tations see infra §§ 92-115. 
Shes Bents of law see infra §§ 106— 

13. U. S.—Reeves v. Corning, 51 
Fed. 774. 

Cal.—Hodgkins v. Dunham, 10 Cal. 
DNS AODOS BIDE: 122 essa lh 

Iowa.—Hogan v. McCombs, 180 
NW 770; Owens v. Norwood-White 
Coal Co., 174 NW 851. 

Ky.—Thomas v. McCann, 4 B. 
Mon. 601. 

Me.—Braley v. Powers, 92 Me. 203, 
42 A 362. 

Mass.—Gurney  v. 19,7; 


Tenney, 


Mass. 457, 84 NE 428; Andrews v. 
Jackson, 168 Mass. 266, 47 NE 412, 
60 AmSR 390, 37 LRA 402; Burns 
v. Dockray, 156 Mass. 135, 30 NE 
ry Stubbs v. Johnson, 127 Mass. 

Mich.— Hubbard v. Oliver, 173 
Mich. 337, 189 NW 77; McDonald v. 


Smith, 139 Mich. 211, 102 NW 668. 

Mo.—Rabenau v. Harrell, 278 Mo. 
247, 2183 SW 92; Bowen v. Matlack, 
188 SW 99; Lovelace v. Suter, 93 
Mo. A, 429, 67 SW 787. 

Nebr.—Gerner v. Mosher, 58 Nebr. 
135, 78 NW 384, 46 LRA 244, 

N. Y.—Marshall v. Seelig, 49 App. 
Div. 433, 68 NYS 355; Hone v. Burr, 
91. Mise. 520, 155 NYS 377, 

Or.—Jeffreys v. Weekly, 81 Or. 
140, 158 P 522, AnnCasi1918D 690; 
Smith vy. Anderson, 74 Or. 90, 144 
Pri'58 ete Cyc. 

Tex.—Wortman v. Young, (Civ. 
A.) 221 SW 660. 

Vt.—Belka v. Allen, 82 Vt. 456, 74 


rAy 9. 


Va.—Garrett v. Finch, 107 Va. 25, 
57 SE 604. 

Wis.—Jones v. Brandt, 181 NW 
813, 816 [cit Cyc]; Miranovitz v. 
Gee 163 Wis. 246, 157 NW 790. 

Eng.—Haycraft v. Creasy, 2 Hast 
92, 102 Reprint 303. 

See also infra §§ 22-24. 

“In reaching a conclusion, the 
court will take into consideration the 
intelligence, and situation of the 


{§ 21 


not in itself conclusive? and in cases of doubt 
the question should be left to the jury.’® 
a finding that a representation was 


But in 


parties, the general information and 
experience of people as to the nature 
and use of the property, the habits 
and methods of those dealing in or 
with’ it, "and? then: » determine <°.72 
whether the representation was... 
understood . as a omatter of 
opinion or judgment.” Reeves. v. 
Corning, 51 Fed. 774 [quot Hodgkins 
v. Dunham, 10 Cal. A. 690, 705, 103 P- 


51]. 

“It will depend upon the na- 
ture of the representation, the mean- 
ing of the language used, as applied 
to the subject-matter, and as in- 
terpreted by. the surrounding cir- 
cumstances, in each case.’ Stubbs 
v. Johnson, 127 Mass. 219, 220 [quot 
Thompson v. Phenix Ins. Co., 6a 
Me. 55, 60, 46 AmR 357]. 

[a] “In the absence of an express 
intent to defraud, the determination 
of whether or not certain represen- 
tations are statements of fact or of 
opinion depends upon whether or 
not the person to whom the repre- 
sentations are made may, under all 
the facts and circumstances of the 
case, including such person’s capac- 
ity or want of capacity, rely upon 
them. Where the person to whom 
they are made may rely upon them 
they are held to be statements of 
fact; where the person to whom they 
are made may not rely upon them, 
without being guilty of a want of 
ordinary care and prudence, they are 
denominated opinions.” Miranovitz 
v. Gee, 163 Wis. 246, 255, 157 NW 
790 [quot Karls v. Drake, 168 Wis. 


372, 170 NW 248, 249, and cit to 
same effect Swoboda v. Rubin, 169 
Wis. 162, 170 NW 955, 957]. 

14° Ala.—Foster v. Kennedy, 38 
Ala. 359, 81 AmD 56. 


Iowa.—Teachout v. Van Hoesen, 
76 Iowa 1138, 40 NW 96, 14 AmSR 
206, 1 LRA 664. 

Mass.—Andrews v. Jackson, 168 
Mass. 266, 47 NE 412, 60 AmSR 390, 
37 LRA 402; Stubbs v. Johnson, 127 


Mass. 219: Teasuextv. -Inwiny 742% 
Mass. 217; Homer v. Perkins, 124 
Mass. 431, 26 AmR 677; Morse v. 


Shaw, 124 Mass. 59; Belcher v. Cos- 
tello, 122 Mass. 189. 
McKinstry, 107 


Mich.—Moon  v. 
Mich. 668, 65 NW 546; Jackson v. 
Collins, 39- Mich, .557. 

N. H.—Messer v. Smyth, 59 N. H. 
a Morrill “w., Wallace. 9 Nw He 

N.val.-—State:v. (Casss 62) Ns Jandae 
77, 18 A 972; Cowley v. Smyth, 46 
Ni J. ta 380; b0e Amir 432° 

N. Y.—Hickey v. Morrell, 102 N. Y. 
454, 7 NE 321, 55 AmR 824; Simar 
ye emeier 53 WN. Y. 2985 13 Amr 

Tex.—International, etc., R. Co. v. 
nagar 386 Tex, Civ. A. 251, 81'SW 

Vt.—Belka v. Allen, 82 Vt. 456, 463, 
74 A 91 

Wis.—Jones v. Brandt, 181° NW 
8135. Jee He Clark) Co: ve Rice, a127 
Wis. 451, 106 NW 231, 7 AnnCas 505; 
Warner v. Benjamin, Sol Wis 2 90s 
62 NW 179; Birdsey v. Butterfield, 
34 Wis. 52. 

See also supra § 20 text and note 


“A statement which is in form 
only an expression of opinion, may 
in certain circumstances amount to 
an assertion of fact; and conversely, 
a statement which is in form an as- 
sertion of fact, may in certain cir- 
cumstances amount to an expression 
of opinion.” Belka v. Allen, supra. 

15. See intra Vij Ms in 27 Ora: 

“Tf the representations are of 
such character that they will bear 
either the construction that they 
were expressions of opinion, or state- 
ments of fact, the question, which 
they were, must be decided by the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 21-22] 


=<_ 


one of fact as distinguished ‘from opinion it must 
appear that the representation related to a matter 
Of. course 
eases the representations may comprise partly mat- 
ters of fact and partly matters of opinion.17 

Relation of Parties and Means of 
Where the parties 
deal at arm’s length 1° with equal means of knowl- 
edge,”° the general rule that an expression of opinion 
But even an expression 
of opinion may constitute fraud where the relation 


susceptible of knowledge.'¢ 


[§ 22] (c) 


Knowledge 18—aa. In General. 


is not actionable 21 applies. 


jury.” American Nat. Bank v. Ham- 
mond, 25 Colo. 367, 372, 55 P 1090. 

16. American Nat. Bank v. Ham- 
mond, 25 Colo. 367, 55 P 1090. See 
also infra § 22 text and note 24. 

17. W. S. Rockwell Co. v. Naum- 
burs. 228 “Med: 189 e142 CCA 545; 
Standish v. Nicolls, 162. Ill. A. 131; 
Sherman v. Smith, 185 Iowa 654, 
169 NW 216; Haigh v. White Way 
Laundry Co., 164 Iowa 143, 145 NW 
473, 58 LRANS 1091; Miller v. Hor- 
TON CONS) sl Ome b09s 

[a] ‘Thus, while representations 
made by defendant employer to an 
injured servant as to the length of 
time that would be required for her 
recovery are mere matters of opin- 
ion, and if honest will not consti- 
tute fraud, yet statements that her 
injuries are trifling, and that the 
tendons of her hand are not injured, 
are representations of fact, and hav- 
ing been made to induce her to ac- 
cept a nominal sum, if untrue, will 
constitute fraud avoiding the re- 
lease. Haigh v. White Way Laun- 
dry Co., 164 Iowa 1438, 145 NW 473, 
50 LRANS 1091. 

Cross references: 

Damage resulting see infra § 77. 
Materiality see infra § 33, 
Reliance see infra § 57. 

18. Relation of parties affecting: 
Duty to speak see supra § 18. 
Right of reliance see infra §§ 72, 73. 

19. Cochrane v. Halsey, 25 Minn. 
52; Frey v. Middle -Creek Lumber 
Co., 144 N. C. 759, 57 SE 464; Aitken 
VeBierkvicn Ui lOr. 100%, LoOe BR) 278), 
279; Van Horn v. O’Connor, 42 Wash. 
513,515, 85 P 260. E 

‘Where representations are made 
as a matter of opinion, there is no 
liability for misrepresentations, 
where the parties are dealing at 
arm’s length and the means of 
knowledge are as open to one party 
as..to the other.” Van Horn v. 
O’Connor, supra [quot Aitken v. 


Bjerkvig, supra]. 
i Richards, 13 Pet. 


Smith v. 
Giemsa elGls LOM cdae42- Bairdai, 
Gibberd, (Ida.) 189 P 56; Rowe v. 
Hannum, 91 N. J. L. 271, 102 A 389; 
Shores v. Hutchinson, 69 Wash. 329, 
125 P 142. i 

“very person reposes at his peril 
in the opinions of others when he 
has equal opportunity to form and 
exercise his own judgment. Simplex 
commendatio non obligat.’’ 2 Kent 
Com. p 486 [quot Rowe v. Hannum, 
supra]. 

[a] Reason is that such state- 
ments “are not presumed to mis- 
lead, or influence the other party, 
when each has equal means for in- 
formation.” Smith v. Richards, 13 
Pet. (U. S.) 26, 39, 10 L. ed. 42. 

21. See supra § 20. 

Honest expression of opinion see 
supra ae? text and note 88; and infra 

50-52. 
oe U. S—vVulean Metals Co. v. 
Simmons Mfg. Co., 248 Fed. 853, 161 
CCA 7 [certiorari den 247 U. S. 507, 
SS SOt 9427) 620i, leds 12417. 

Conn.—Wilson v. Nichols, 72 Conn. 
173, 48 A 1052. 

Tll.—Snively v. Meixsell, 97 Ill. A. 
365. 

Towa.—Hetland v. Bilstad, 140 
Iowa 411, 118 NW 422. 

Kan.—Robbins v. Barton, 50 Kan. 


20, 31 P 686. 
‘ Me.—Braley v. Powers, 92 Me. 2038, 


FRAUD 


in many 


edge.?4 


42 A 362. 

Mass.—Burns vy. Dockray, 156 
Mass. 135, 30 NE 551; Milliken v. 
Thorndike, 103 Mass. 382. 

Mich.—McDonald v. Smith, 139 


Mich. 211, 102 NW 668; Armstrong 
v. Rachow, 205 Mich. 168,171 NW 389. 


Mo.—Wakefield v. Moore, (A.) 186 
SW 1148. 
Mont.—Koch v. Rhodes, 57 Mont. 


447, 188 P 933; Como Orchard Land 


rae. Markham, 54 Mont. 438, 171 
led 7 

N. H.—Ouilette v. Theobald, 78 
N. H. 547, 103 A 306; Sleeper v. 


Smith, \F7ONe He 33%, 91> As 866: 

N. Y.—Hickey v. Morrell, 102 N. Y. 
454, 7 NE 321, 55 AmR 824; Mar- 
shall v. Seelig, 49 App. Div. 433, 63 
NYS 355. 

N. C.—Unitype Co. v. Ashcraft, 
155 N. C. 63, 71 SE 61; Whitehurst 
VouVirginia i. Ins: (Co. 149°N. Cy 273, 
62 SE 1067. 


N. D.—Liland v. Tweto, 19 N. D. 
551, 125 NW 10382. 
Or.—Ward v. Jenson, 87 Or. 314, 


170 P6383) Lurk v. Botsford, 70) Or. 
198, 139 .P 925; Boelk v. Nolan, 56 
Or. 229, 107 P 689; Olston v. Oregon 
Water Power, etc., Co., 52 Or. 343, 
96, P1095; 97 P 638, 120) TARANS! 915: 

S. D.—Rodee v. Seaman, 33 S. D. 
184, 145 NW 441. 

Tex.—Wortman  v. 
A.) 221 SW _ 660; 
Waggoner, (Civ. A.) 
600; White v. Peters, (Civ. A.) 185 
SW 659: 

Va.—Cerriglio v. Pettit, 113 Va. 
Daa, 75 SH 30383. “HMitzeerald: .v. 
Frankel, 109 Va. 603, 64 SE 941. 


Young, (Civ. 
Zundelowitz v. 
211 SW 598, 


Wis.—Rogers v. Rosenfeld, 158 
Wis. 285, 149 NW 33. 

Eng.—Smith v. Land, etc., Prop- 
ertys Corp secs Cn Di le 


“Even a matter of opinion may 
amount to an affirmation, and be 
the inducement to a contract, es- 
pecially where the parties are not 
dealing upon equal terms, and one 
of them has, or is presumed to have, 
means of information not equally 
open to the other.” Grim v. Byrd, 


73 Va, 2938, ,301. [quot Cerriglio v. 
PettiLy csupras, norer iron) 4Co.n- Vv. 
Trout, 83 Va. 397, 2 SE 713, 5 AmSR 
285]. 


“Tt makes much difference whether 
the parties stand ‘on an equality.’ 
For example, we should treat very 
differently the expressed opinion of 
a chemist to a layman about the 
properties of a composition from the 
same opinion between chemist and 
chemist, when the buyer had full 
opportunity to examine.’ Vulcan 
Metals Co. v. Simmons Mfg. Co., 248 
Fed. 853, 856, 161 CCA 7 [certiorari 
den 247 U. S. 567, 38 SCt 427, 62 L. 
ed. 1241]. 

[a] Question for jury.—‘‘Whether 
a given case presents facts show- 
ing the parties to be so situated is 
a question within the peculiar prov- 
ince of the jury to determine.” Ro- 
dee v. Seaman, 33 S. D. 184, 145 NW 


441, 448. See also infra VI, M, in 
Die Cunn 

23. Ill.—Snively v.-. Meixsell, 97 
LeAL 30: 

Towa.—Hetland v. Bilstad, 140 


Iowa 411, 118 NW 422. 
Kan.—Robbins v. Barton, 50 Kan. 
1 ZO po O86. 
Mich.—MecDonald v. Smith, 139 
Mich. 211, 102 NW 668. 
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of the parties is such that they do not deal upon 
equal terms and the speaker possesses superior 
knowledge of the subject,?? and this is especially 
true where the speaker expresses an opinion which 
he does not entertain** and states it in positive 
terms relating to a matter susceptible of knowl- 
Under such circumstances it may be said 
that the statement of opinion amounts to a false 
affirmation of fact,?> or to an implied assertion that 
the speaker knows facts justifying the opinion,?¢ 
and it is immaterial in which way the rule is ex- 


Minn.—vVilett v. Moler, 
12, 84 NW 452. 
N. H.—Ouilette v. Theobald, 78 


N. H. 547, 103 A 306. 
N. Y.—Hickey v. Morrell, 102 N. Y. 
454, 7 NE 321, 55 AmR 834. 


N. D.—Liland v. Tweto, 19 N. D. 
551, 125 NW 1032. 
Or.—Ward v. Jenson, 87 Or. 314, 


170 P 538, 539 [quot Cyc]; Boelk v. 


Nolan, 56 Or. 229, 237, 107 P 689 
[quot Cyc]. 
Tex.—Zundelowitz v. Waggoner, 


(Civ, A.) 211 SW 598, 600 [cit Cyc]. 

Va.—Fitzgerald v. Frankel, 109 Va. 
603, 64 SE 941. 

[a] Learning trade.—Although a 
fraudulent representation that the 
barber’s trade can be learned in 
eight weeks, made to induce plain- 
tiff to enter defendant’s barbers’ col- 
lege, is a mere expression of opinion, 
such an expression is material, and 
will support an action for deceit if 
there is a disparity of knowledge 
and the parties are not on a basis 
of equality. Vilett v. Moler, 82 
Minn. 12, 84 NW 452. 

Dishonest expression of opinion in 
general see infra '§ 26. 

24. Wilson v. Nichols, 72 Conn. 
173, 43 A 1052; Braley v. Powers, 


92 Me. 203, 42 A 362; Burns v. Dock- 


ray, 156 Mass. 135, 30 NE 551; Milli- 
ken v. Thorndike, 103 Mass. 382; 
Wakefield v. Moore, (Mo. A.) 186 SW 


1148. See also supra § 21 text and 
note 16. \ 
25. N. H.—Sleeper v. Smith, 77 


ING MISE SHE Ml Ne 

N. D.—Liland v. Tweto, 19 N. D. 
551, 125 NW 1032. 

Or.—Turk v. Botsford, 70 Or. 198, 
TUBS) 482) 7755. 

Tex.—Wortman vy. Young, (Civ. A.) 


221 SW 660; White v. Peters, (Civ. 
A.) (185 SW 659. 
Wis.—Rogers v. Rosenfeld, 158 


Wis. 285, 149 NW 833. 

“A matter of opinion may amount 
to an affirmation of fact, when the 
parties are not dealing upon equal 
terms, and one of them has, or is 
presumed to have means of informa- 
tion not equally open to the other” 
Boelk v. Nolan, 56 Or. 229, 237, 107 


82 Minn. 


P 689 [quot Turk v. Botsford, , 
supra]. \ 
[a] Sufficiency of irrigating sys- 


tem.—Wortman v. Young, (Tex. Civ. 
A.) 221 SW 660. 

[b] Value and nature of job.— 
Where defendant to induce plaintiff 
to agree to cut timber in a dis- 
tant county misrepresented the 
amount plaintiff would be’ able to 
earn and the length and conditions 
of employment, such expressions of 
opinion amounted to actionable mis- 
representations of fact, because 
recklessly made by one familiar with 
the circumstances to others wholly 
ignorant thereof. Turk v. Botsford, 
G0 2Or 98, as OEE I2iby 

[ec] Value or character of prop- 
erty.—White v. Peters, (Tex. Civ. 
A.) 185 SW 659; Benolkin v. Guth- 
rie, 111 Wis. 554, 87 NW 466. 

26. Mich.—Armstrong v. Rachow, 
205 Mich. 168, 171 NW 389. 

Mont.—Koch v. Rhodes, 57 Mont. 
447, 188 P 983; Como Orchard Land 
Co. v. Markham, 54 Mont. 438, 171 
P 274. 

N. Y.—Marshall v. Seelig, 49 App. 
Div. 433, 638 NYS 355. 

N. C.—Unitype Co. v. Ashcraft, 
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bb. Expert’s 


[§ 23] 


USO EN. Le. Ge (Lo Sh ols) Whitehurst 
VeaVirnsimia teins» Cos 149 IN e. 
2738, 62 SEH 1067. 

Or. — Olston v. Oregon Water 
Power, “etc:,’ ‘Co., “52 Or. 343, .96 'P 
1095, 1098, 97 P 538, 20 LRANS 915. 
- Pne.— Smith “v. “Wand, ete, .Prop- 
enty tConp.: p78) Ch. Di, 

See supra § 20. 

‘Tf the facts are not equally 


known to both sides, then a state- 
ment_ of opinion by the one who 
knows the facts best involves very 
often a statement of a material fact, 
for he impliedly states that he 
knows facts which justify his opin- 
ion.’”’?’ Smith v. Land, etc., Property 
Corp., supra [quot Olston v. Oregon 
Water Power, etc., Co., supra]. 
[a] “If the party expressing the 
opinion possesses superior knowl- 
edge, such as would reasonably jus- 
tify the conclusion that his opinion 
carries with it the implied assertion 
that he knows the facts which jus- 
tify it, his statement is actionable 
if he knows that he does not hon- 
estly entertain the opinion because 
it is contrary to the facts.” Como 
Orchard Land Co. v. Se Pane 54 
Mont. 438, 443, 171 P 274 [quot Koch 


v. Rhodes, 57 Mont. 447, 188 P 933, 
935]. 
[Lb] Conditions of distant city.— 


Where defendant was a resident of 
a distant city, and plaintiff was ig- 
norant of the conditions prevailing 
there, defendant’s misrepresenta- 
tions as to the climate, wealth, and 
population of such city were action- 
able fraud because plaintiff was jus- 
tified in assuming that defendant 
had knowledge of faets warranting 
his representations. Marshall Vv. 
Seelig, 49 App. Div. 438, 63 NYS 355. 

27. Rodee v..Seaman, 33 S. D. 184, 
193, 145 NW 441. 

“Tt is immaterial whether we say 
that the expression of an opinion in 
such a case amounts to a statement 
of fact, or that the opinion is so ex- 


pressed as impliedly to represent 
facts which will support it as is 
sometimes said.” Rodee v. Seaman, 
supra. 

28. Stonemets v. Head, 248 Mo. 
2438, 268, 154 SW 108; Sleeper v. 


Smith, 1 N. H. Sey Sil A 866; Spead 
Vv. Tomlinson, 73 N. H. 46, 62, 59 A 
376, 68 LRA 432; Rodee v. Seaman, 
33 S. D. 184, 145 NW 441; Baugh 
v. Houston, (Tex. Civ. A.) 193 SW 
242 (dictum). See also infra § 26. 
“When a person gives his oninion, 
the statement that it is his opinion 
includes one that he believes what 
he has said to be the truth; in other 
words, that what he has stated as 
his opinion is his opinion. Hvery 
expression of opinion’ contains at 
least that one statement of fact; 
consequently, a person can_ state 
what he knows to be false, for the 
purpose of inducing another to 
change his position, when he pre- 
tends to express his opinion as to 
any matter, as well as when he pre- 
tends to state facts in relation to it. 
In,such a case the falsity of the 
statement consists in stating some- 
thing as his opinion which is not his 
opinion.” Spead v. Tomlinson, supra 
[quot Sleeper v. Smith, supra]. 
“Courts -generally recognize that 
where parties do not stand on an 
equal footing of opportunity and 
knowledge, a positive assertion of 
a matter, which, stated in another 
form, might be a mere opinion, may 
when false and fraudulent be ac- 
_tionable if the statement was a ma- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


In any event there is liability for the 
false affirmation of the fact that the opinion exists.?® 
Opinion. 

opinion as to a matter susceptible of knowledge 
is regarded as a statement of fact,*? upon which 
reliance may properly be placed,*° and if it is made 
scienter 21 constitutes remediable fraud.*? 
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This rule 


inducement to the trade or 
sale. So, a statement of an opinion 
under like circumstances when in 
fact the party has no such opinion, 
or has a contrary opinion, may be- 
come a statement of a material fact, 
to-wit, the fact that an opinion ex- 


terial 


ists.” Stonemets v. Head, supra. 
29. Cal.—Johnson v. Withers, 9 
Cal CACN 525) 980 eee. 


Ind.—Bailey v. London Guarantee, 
etG;, Co., CA) 121 NB Les." S 

N. J.—Conlan y. Roemer, 52 N. J. 
i553) 18 JA V858: 

N. Y.—Powell v. Flechter, 18 NYS 


451. 

S. D.—Rodee v. Seaman; 33 S. D. 
184, 145 NW 441. 

Tex.— American Cotton Co. v. 
Heierman, 37 Tex. Civ. A. 312, 83 


Sw 845. 
See also infra § 26. 


30. Rodee v. Seaman, 33 S. D. 184, 
oie NW 441. See also infra §§ 59- 
31. See cases infra note 32. 


Expert’s honest but errcneous ex- 
pression of opinion see infra text 
and note 39. 

Scienter generally see infra §§ 35-— 


43. 

32. U. S.—Gordon v. Butler, 105 
WS) 553, 558, 26, li ed.71166.. (per 
Field, J.). 

Cal—Waward Barron Est. Co. v. 
Woodruff -<Co:, 1163 Cal) 561, 126. 2 
351, .42. LRANS' 125; Johnson vy. 
Withers, QN@a RAL Ser 98 P 42. 

Conn.—New London Water Comrs. 


v. Robbins, 82 Conn. 623, 74 A 938. 
Ind.—Bailey v.. Guarantee, etc., 

Co, CA.) 121, NE 128: 
Iowa.—Hetland vv. Bilstad, 140 


Iowa 411; 118 NW 422. (dictum). 
Mich.—Kost v. Bender, 25 Mich. 
515; Picard -v. Cormick, 11 Mich. 68. 
Minn.—Hedin v. Minneapolis Medi- 
cal, etc, Inst., 62 Minn. 146, 64 NW 
1158, 54 AmSR 628, 35 LRA 417. 
N. J.—Conlan v. Roemer, 52 N. J. 
1B, ae 18 A 858. 

N. Y.—Merry Realty Co. v. Mar- 
tin, 103 Mise. 9, 169 NYS 696 [aff 
186 ‘App. Div. 538, 174 NYS’ 627]; 
Powell v. Flechter, 18 NYS 451. 

Ok1.—St. Louis, ete. R. Co. WV. 
Reed; 37 Okl. 350, 132. P 355. 


Or.— Olston v. Oregon Water 
Power, ete., Co., 52 Or, 343) 355, 96 
NEA UD OY AO Sry PAM) LRANS 915. 

S. C.—Ballenger v. Southern R. 
Co., 106 S. C. 200, 90 SE 1019. 


S. D.—Rodee v. Seaman, 338 S. 
184, 145 NW 441. 

Tex. — American Cotton Co. v. 
Heierman, 37 Tex. Civ. A. 312, 83 
SW 845. 

Wis.—Brown vy. Ocean, ete., Corp., 


153 Wis. 196, 140 NW 1112. 
“An expert opinion cannot be 
misstated knowingly without  in- 


curring legal liability for the fraud 
or deceit, the same as by the willful 
misstatement of any other fact.” 
Johnson v. Withers, 9 Cal. A. 52, 98 


P 42, 43. 
838. Edward Barron Est. Co. v. 
Woodruff Co., 168 Cal. 561, 126 P 


351, 42 LRANS 125. 

34. New London Water Comrs. v. 
Robbins, 82 Conn. 623, 74 A 938. 

[a] Engineer’s estimate.——An en- 
gineer’s approximate estimate of the 
amount of work to be done on pro- 
posed city waterworks submitted as 
a basis for contractors’ bids is a 
statement of fact for the willful fal- 
sity of which the city may be held 
liable. New London Water Comrs. 
v. Robbins, 82 Conn. 628, 74 A 938. 

35. Kinney v. Dodge, 101 Ind, 573; 


[§§ 29-94 


has been held applicable to architects,?* engineers,** 
lawyers,®> physicians,?® and various other experts.%* 
It applies also where the speaker merely professes 
to be an expert.?® 
erroneous expression of opinion, is not actionable.®® 
Confidential Relations. 
speaker has superior knowledge or means of knowl- 


But an expert’s honest, although 


Where the 


Owens v. Norwood-White Coal Co., 


(Iowa) 174 NW 851, 861; Olston v. 
@regon Water Power, etc., Co., 52 
Ore 2343 (355) | V6 095, 49.7) mo Se 


20 LRANS 915 [quot Cyc]. 

“A lawyer who informs his client 
that a given act constitutes a public 
offense states an alleged fact even 
though his statement is based upon 
his opinion as to the effect of the 
statute.’ Owens v. Norwood-White 
Coal Co., supra. 

36. Ind.—Bailey v. London Guar- 
antee, ‘etc., Co., (A.) 121 NE 128. 

Iowa. — Owens v. Norwood-White 
Coal Co., 174 NW 851, 861. 

Minn.—Hedin vy. Minneapolis Medi- 
cal, ete., Inst., 62 Minn. 146, 64 NW 
158, 54 AmSR 628, 35 LRA 417. 

OkI.—St., Louis; etc.” BR. Co. swe 
Reed, 37 OKI 3502 Taz) Psd. 

S. C.—Ballenger v. Southern R. 
Co., 106 S. €. 200;°90 SH 1019. 

Tex.—Texas, ete, R. Co. v. Jowers, 
(Civ. A.) 110 SW 946. 

Wis.—Brown v. Ocean Ace. etc, 
Corp., 153 Wis. 196, 140 NW 1112. 

[a] The physician has superior 
knowledge of the matter on which 
he expresses a fraudulent opinion. 
St. Hous; “ete. Ri Co; vi Reeds a7 
Ok 350,132 P 355. 

[b] Falsely representing ability 
to cure.—Hedin v. Minneapolis Medi- 
cal, etc., Inst., 62 Minn. 146, 64 NW 
158, 54 AmSR 628, 35 LRA 417. 

[e] Statements of physical con- 
dition.—(1) “The physician who 
says that his patient is or is not 
afflicted with tuberculosis or with 


typhoid fever asserts a fact, and 
not a mere _ speculative opinion.’ 
Owens v. Norwood-White Coal Co., 
(lowa) 174 NW 851, 861. (2) A 


physician’s false rewresentations that 
the bones of plaintiff's broken leg 
had made a good union and would 
soon be well were representations 
of fact. Bailey v. London Guaran- 
tee,“ ete." Go Cinas A.) 121 NE 128. 
37. See cases passim this section. 
[a] Machinery expert.—American 
Cotton Co. v. Heierman, 37 Tex. Civ. 
A. 312, 83 SW. 845; Johnson ‘y. 
Withers, 9 Cals, Ami on 98 P 42, 
{b] Real estate expert.—Rodee vy. 
Seaman, 33 S. D. 184, 145 NW 441. 
[c] Violin expert. — Powell v. 
Flechter, 18 NYS 451. 
38. Kost v. Bender, 25 Mich. 515. 
39. Cal.—Edward Barron Est. Co, 
v. Woodruff Co., 163 Cal. 561, 573; 
126 P 351, 42 LRANS 125. 
Ind.—Conant v. Terre Haute Nat. 


see Bank, 121, Ind. 323, 929) nH 
Miss.—Alabama, ete, R. Co. vy. 
Taenoull, 71 Miss. 1029, 16 S 346. 


H. N.—Spead v. Tomlinson, ws 
N. H. 46, 59 A 876, 68 LRA 432. 

Ss. C—wWhitman v. Seaboard Air 
Line! UR. Co. 107 Si O©...200s oe ns 
SOI ERA OT ae alee 

“The opinion of an expert em- 
ployed to report upon a mine would 
be but the expression of his judg- 
ment and if honestly, though mis- 
takenly, made of course no injury 
cognizable in.law, equity or good 
morals could result.” Edward Bar- 
ron Hst. Co. v. Woodruff Co., supra. 

[a] An expert’s honest: opinion 
is not actionable fraud even if mis- 
taken. Conant v. Terre Haute Nat. 
State Bank, 121 Ind. 323, 22 NE 250. 

[b] Physician’s. opinion. — Ala- 
bama, ete, R. Co. v. Turnbull, 71 
Miss. 1029, 16 S 346; Whitman v. 
Seaboard Air Line R. Cos. LO Soe. 
200, 92 SE 861, LRAI9I7F TARE 

[c] A christian science healer’s 
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edge and a relation of confidence? exists, such 
that the speaker knows the hearer relies upon his 
statements as true, the speaker’s expression of an 
opinion intended to deceive constitutes remediable | 


fraud.41 


honest but erroneous representation 
that he could cure plaintiff of ap- 
pendicitis through the agency of 
prayer was not remediable fraud. 
Spead v. Tomlinson, 73 N. H. 46, 59 
A 376, 68 LRA 432. 

Honest expressions of opinion in 
@eneral see supra § 20 note 88; and 
infra §§ 50-52. 

40. What constitutes see 
Sus, and infra sr 2) 

41. U. S.—Merritt v. Wassenich, 
49 Fed. 785. 

Colo.—Cole v. Smith, 26 Colo. 506, 
50 P 1086; Mayo v. Wahlgreen, 9 
Colo. A. 506, 50 P 40; Baum v. Hol- 
ton, 4 Colo. A. 406, 36 P 154. 


supra 


onn.—Shelton vy. Healy, 74 Conn. 
265, 50 A 742. 
Ida.—Watson vy. Molden, 10 Ida. 


HOM LO ne o085 

Iowa.—Schneider v. Schneider, 125 
Iowa 1, 98 NW 159. 

Mich.—Picard v. McCormick, 11 
Mich. 68. 

Minn.—Hedin v. Minneapolis Medi- 
eal, etc., Inst., 62 Minn. 146, 64 NW 
158, 54 AmSR 628, 35 LRA 417. 

Mo.—Gibson v. Cunningham, 92 
Mo. 131, 5 SW _ 12. 

Nebr.—Cressler v. Rees, 27 Nebr. 
515, 483 NW 363, 20 AmSR 691. 

N. Y.—Drake v. Grant, 36 Hun 464. 

Or.—Shute ' v. 59, 
345 P 965. 

R. I.—Fisher v. Budlong, 10 R. IL. 
525. 

Tex.—Oneal v. Weisman, 39 Tex. 
Give UA; 592; (88) SW. 290; .Interna- 
tional, ete., R. Co. v. Shuford, 36 Tex. 
Civ tA .2541508 I SIWetL 8): 

Va.—Rorer Iron Co. v. Trout, 83 
Va. 397, 2 SE 713, 5 AmSR 285; Grim 
v. Byrd, 32 Gratt. (73 Va.) 293. 

W. Va.—Buena Vista Co. v. Bill- 
myer, 48 W. Va. 382, 37 SE 583. 

Wis.—Potter v. Necedah Lumber 
Co., 105 Wis. 25, 80 NW 88, 81 NW 
118. 

42, Promises made without intent 
to perform see infra § 26. 

Purchase with intent not to pay 
see Sales [35 Cyc 79]. 

43. U. S—Church v. Swetland, 243 
M2 SORe 156e COAW 6950) Kimber yi. 
Young, 157 Fed. 199, 84 CCA 647; 
Farwell v. Colonial Trust Co., 147 
Fed. 480, 78 CCA 22; Huber v. Gug- 
genheim, 89 Fed. 598; ‘White v. 
Ewing, 69 Fed. 451, 16 CCA 296; St. 
Louis, etc., R. Co. v. Dearborn, 60 
Fed. 880, 9 CCA 286; Burton v. Plat- 
ter, 53 Fed. 901, 4 CCA 95; Banque 
Franco-Hgyptienne v. Brown, 34 Fed. 
162; Fenwick v. Grimes, 8 F. Cas. 
No. 4:734, 5 Cranch C. C. 603. 

Ala.—Majestic Coal Co. v. Ander- 
son, 203Ala. 233, 82 S 483; Ansley v. 
Piedmont Bank, 113 Ala. 467, 21 S 
59, 59 AmSR 122; Joseph v. Decatur 
Land, etc., Co., 102 Ala. 346, 14 S 
739; Cook v. Cool, 100 Ala. 175, 14 S 
171; Nelson v. Shelby Mfg., etc., Co., 
96 Ala. 515, 11 S 695, 38 AmSR 116; 
Piedmont Land Impr. Co. vy. Pied- 
mont Fady., ete., Co., 96 Ala. 389, 11 
S 332; Birmingham Warehouse, etc., 
Co. v. Blyton Land Co., 98 Ala. 549, 9 
S 235; Bradfield v. Elyton Land Co., 
93 Ala. 527, 8 S 383. 

Ark.— Lilly v. Barron, 222 SW 712; 
Scullin v. Newman, 127 Ark. 227, 191 
SW 922; Harriage v. Daley, 121 Ark. 
23, 180 SW 333; Hirsch v. Hirsch, 21 
Ark. 342. 

Cal.—Rheingans v. Smith, 161 Cal. 
362, 366,119 P 494, AnnCas1913B 1140 
[cit Cyc]; Feeney v. Howard, 79 Cal. 
525, 21 P 984, 12 AmSR 162, 4 LRA 
826; Lawrence v. Gayetty, 78 Cal. 
126, 20 P 382, 12 AmSR 29; Brison v. 


Johnson, 25 Or. 


Brison, ‘75 Cal 525, 17. P 689,' 7 
AmSR 189; Beeman vy. Richardson, 
(A.) 189 P 790, 792 [quot Cyc]; 


Bickel vy. Munger, 20 Cal. A. 633, 129 
P 958. 
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Colo.—Baker v. Allen, 68 Colo. 59, 
189 P 4; Peo. v. Orris, 52 Colo. 244, 
121 P 163, 41 LRANS 170; Farris v. 
Strong, 24 Colo. 107, 48 P 963; Adams 
Vamos Chister, milena @OlOmllos, lly ein Otome 
AmSR 202; Creighton v. Campbell, 27 
Colo. A. 120, 149 P 448; Everist v. 
Drake, 26 Colo. A. 278, 143 P 811; 
Beard v. Bliley, 3 Colo. A. 479, 34 P 


271. 
ee ve ,Cook.) 43) (Conn: 
D. C.—Jackson, etc., Co. v. Fay, 20 
App. 105. 
Fla.—Huffstetler vy. Our Home L. 


Ins. Co. 67 Fla. 324, 65 S 1; Allen v, 
United Zinc Co., 64 Fla. 171, 60 S 182; 


Harrington v. ‘Rutherford, 38 Fla. 
321, 21,8 283. 
Ga.—Chattanooga, ete, R. Co. v. 


Warthen, 98 Ga. 599, 25 SE 988; Dyar 
ve Walton, 779) Ga. 466, (7 SEL 220) 
Pets v. Pitts, 24 Ga. A. 386, 100 SE 

Ida.—Dellwo v. Sie Lda, 
DNs 8 OA 6 Ts 

Ill.— Keithley v. New York Mut. L. 
ins) Co; 271 “Mil 584, 111 NE’ 508; 
Grubb v. Milan, 249 Ill. 456, 94 NE 
927; Miller v. Sutliff, 241 Tll. 521, 89 
NE 651, 24 LRANS 735; Murphy v. 
Murphy, 189 Ill. 360, 59 NE 796; 
Day va Kt. Scott! Inv., ete, Co., 158 
Ill. 293, 36 NE 567 [aff 53 Ill. A. 165]; 
Haenni vy. Bleisch, 146 Ill. 262, 34 
NE 153; Kitson v. Farwell, 132 Ill. 
327, 23 NE 1024; Peo. v. Healy, 128 
ll. 9, 20 NE 692, 15 AmSR 90; Gray 
v. Suspension Car Truck Mfg. Co., 
127 Ill. 187, 19 NE 874; Gage v. 
Lewis, 68 Ill. 604; Murray v. Beck- 
with, 48 Ill. 391; Perry v. McHenry, 
13 Ill. 227; Miller v. Howell, 2 Il. 
499, 32 AmD 36; Meixner y. Western 
Live Stock Ins. Co., 203 Ill. A. 523; 
De Salvo v. Anderson, 200 Ill. A. 29; 
Keithley v. New York Mut. L. Ins. 
Co., 191 Ill. A. 3817; Shamberg v. 
Stearns, 178 Ill. A. 587; Van Sickle 
v. Harmeyer, 172 Ill. A. 218; Koehler 
v. ‘Glaum, 169 Ill. A. 537; Smith v. 
Hopping, 158 Ill. A. 439; White v. 
Moran, 134 Ill. A. 480; Press v. Hair, 
133 Tll. A. 528; Weigand v. Cannon, 
118 Ill. A. 685 (dictum); Love v. 
McElroy, 118 Ill. A. 412; Eckman v. 
Webb, 116 Ill. A. 467; McConnell 
Pierce, 116 Ill. A. 103; Williams 
Wilson, 101 Ill. A. 541; Dickinson 
Atkins, 100 Ill. A. 401; Stockham v. 
Adams, 96 Ill. A. 152; Potter v. Pot- 
ter, 65 Ill. A. 74 (dictum); Murray 
v. Smith, 42 Ill. A. 548; Casselberry 
v. Warren, 40 Ill. A. 626; Knight v. 
Gaultney, 23 Ill, A. 376. 

Ind.—Smith v. Parker, 148 Ind. 127, 
45 NE 770; Balue v. Taylor, 136 Ind. 
368, 36 NE 269; Bennett v. McIntire, 
TZIRInNGs 2730, 23 INN 7.8, 6) DikeAs' 7.3 6is 


Petersen, 


Vv. 
Vv. 
Vv. 


Caylor v. Roe, 99 Ind. 1; Vogel v. 
Demorest, 97 Ind. 440; Bethell v. 
Bethel, 92 Ind., 318; Burt v. Bowles, 


69 Ind. 1; Welshbillig v. Dienhart, 65 
Ind. 94; Reagan v. Hadley, 57 Ind. 
509; Hayes v. Burkam, 51 Ind, 130; 
Jagers v. Jagers, 49 Ind. 428; Adkins 
v. Adkins, 48 Ind. 12; State v. Pra- 
ther, 44 Ind. 287; Hartsville Univ. v. 
Hamilton, 34 Ind. 506; Fouty v. 
Fouty, 34 Ind. 433; Sieveking v. Litz- 
ler, 31 Ind. 13; Richter v. Irwin, 28 


Ind. 26; McAllister v. Indianapolis, 
ete.) bey (Comes Vind! 211s) keller) ‘v: 
Johnson, 11 Ind. 337, 71 AmD 355; 


Records v. Smith, (A.) 126 NE 335; 
Kluge v. Ries, 66 Ind: A. 610, 117 NE 
262; Voorhees v. Cragun, 61 Ind. A. 
690, 112 NE 826 (dictum); Merchants’ 
Nat. Bank v. Nees, 62 Ind. A. 290, 
110 NE 73, 112 NE 904; Wabash R. 
Co. v. Grate, 53 Ind. A, 583, 102 NE 
155; Hartford L. Ins. Co. v. Hope, 40 
Ind. A. 354, 81 NE 595, 1088 (dictum); 
State v. Carlisle, 21 Ind. A. 438, 52 
NE 711; Kain v. Rinker, 1 Ind. A. 
86, 27 NE 328. 


Predictions and Promises.*? 
actionable representation must relate to past or ex- 
isting facts and cannot consist of mere broken prom- 
ises, unfulfilled predictions, or erroneous conjectures 
as to future events.43 
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Predictions as to future 


Iowa.—Seymour vy. Chicago, etc., 

Co., 181 Iowa 218, 164 NW 352; 
Depugh vy. Frazier, 167 Iowa 742, 149 
NW 854; Sherman y. Smith, 185 Iowa 
654, 169 NW 216; Stewart v. Puck 
Soap Co., 154 Iowa 411, 135 NW 70; 
Baldwin v. Moser, 123 NW 989, 155 
Iowa 410, 136 NW 195; Kelty v. Mc-— 
Peake, 143 Iowa 567, 121 NW 529 
(dictum); Iowa Falls State Bank v. 
Brown, 142 Iowa 190, 119 NW 81, 
134 AmSR 412; Blaul v. Wandel, 137 


| lowa 301, 114 NW 899; Boyer v. Com- 


mercial Bldg. Inv. Co., 110 Iowa 491, 
81 NW 720; Kramer v. Messner, 101 
Iowa 88, 69 NW 1142; Van Vechten v. 
Smith, 59 Iowa 178, 13 NW 94; Haz- 
lett v. Burge, 22 Iowa 535. 

Kan.—Kiser v. Richardson, 91 Kan. 
812, 139 P 3878, AnnCas1915D 539; 
Lancaster Nat. Bank v. Mackey, 5 
Kan. A. 437, 49 P 324; Atchison, etce., 
R. Co. v. Crittenden, 4 Kan. A. 512, 
44 P 1000; Slatten v. Konrath, 1 Kan. 
A. 636, 42 P 399. 

Ky.—Castleman-Blakemore Co. v. 
Brucker, 167 Ky. 269, 180 SW 360; 
Vokes v. Haton, 119 Ky. 913, 85 SW 
174, 27 KyL 358; Pine Mountain Iron, 
eter, Co. va) Ford, eb 0M Siw: 22,75 Mod akeyalen 
142; Jones v. Middlesborough Town 
Lands Co., 106 Ky. 194, 50 SW 28, 
20 KyL 1744; Livermore v. Middles- 
borough Town Lands Co., 106 Ky. 
140, 50 SW 6, 20 KyL 1704; Ryan v. 
Middlesborough Town Lands Co., 106 
Ky. 181, 52 SW 38, 21 Kyl 193; Huls 
v. Black, 14 KyL 805; Tauner v. 
Clark, 13 KyL 879. 

Me.—Palmer v. Bell, 85 Me. 352, 27 
A 250; Long v. Woodman, 58 Me. 49. 

Ma.—Gittings v. Von Dorn, 136 
Md. 10, 109 A 553; Lucas v. Long, 
125 Md, 420, 94 A 12; Donnelly v. 
Baltimore Trust, ete., Co., 102 Md. 1, 
61 A 301; Boulden vy. Stilwell, 100 
Md. 5438, 60 A 609, 1 LRANS 258; 
hanes Wem Gary. (Glide lee eels 

. / 

Mass.—Wheeler Condenser, etc., 
Co. v. Libby, 231 Mass. 561, 121 NE 
416; Brown v. Pierce, Inc., 229 Mass. 
44, 118 NE 266; Donovan vy. Clifford, 
225 Mass. 435, 114 NE 681 (dictum); 
McCusker v. Geiger, 195 Mass. 46, 80 
NE 648; Dawe v. Morris, 149 Mass. 
188, 21 NE 313, 14 AmSR 404, 4 
LRA 158; Knowlton vy. Keenan, 14 
Mass. 86, 15 NE 127, 4 AmSR 282; 
Pike v. Fay, 101 Mass. 134; Boyd v. 
Stone, 11 Mass. 342. 

Mich.—Irwin v. Wolcott, 183 Mich. 
92, 149 NW 1035; Hubbard v. Long, 
105 Mich. 442, 68 NW 644; Black v. 
Miller, 75 Mich. 3238, 42 NW 837. 

Minn.—McElrath vy. Electric Inv. 
Co., 114 Minn. 358, 131 NW 380; Hods- 
den \v. Hodsden, 69 Minn. 486, 72 
NW 562; Bay View Land Co. v. 
Myers, 62 Minn. 265, 64 NW 816; 
Hedin v. Minneapolis Medical, etce., 
Inst., 62 Minn. 146, 64 NW 158, 54 
AmSR 628, 35 LRA 417. 

Mo.—Wingfield v. Wabash R. Co., 
257 Mo. 347, 166 SW 1037; Ray Couns 
ty Sav. Bank v. Hutton, 224 Mo. 42, 
123° “Siw 1473" Vouneert vieiblogen cada. 
Mo. 444, 111 SW 20, 18 LRANS 94; 
Hstes v. Desnoyers Shoe Co., 155 Mo. 
577, 56 SW 316; Luchow v. Kansas 
City Breweries Co., (A.) 183 SW 
1123; Horne v. John A. Hertel Co., 
184 Mo. A. 725, 171 SW 598; Missouri 
Loan, ete., Co. v. Federal Trust Co., 
175 Mo. A. 646, 650, 158 SW 111 [cit 
Cyc]; Pile v. Bright, 156 Mo. A. 301, 
137 SW 1017; Mathews v. Eby, 149 
Mo. A, 157, 129 SW 1016; Merchants’ 
Nat. Bank v. Brisch, 140 Mo. A. 246, 
124 SW 76; Culbertson v. Young, 86 
Mo. A. 277; Davidson vy. Hobson, 59 
Mo. A. 130; Saunders v. McClintock, 
46 Mo. A. 216; Bullock v. Wooldridge, 
42 Mo. A. 356; New Lindell Hotel Co. 
v. Tiernan, 8 Mo. A. 596; Terry v. 
Charter Oak L. Ins. Co., 3 Mo. A. 595. 
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Mont.—Citizens’ State Bank v. 
Snelling, 55 Mont. 476, 178 P 744, 745 
[cit Cyc]; Buhler v. Loftus, 53 Mont. 
546, 165 P 601. 

Nebr.—Cerny v. Paxton, etc., Co., 
78 Nebr. 134, 110 NW 882, 10 LRANS 
640; Canon vy. Farmers’ Bank, 3 Nebr. 
(Unoff.) 348, 91 NW 585; Pollard v. 
McKenney, 69 Nebr. 742, 96 NW 679, 
101 NW 9; Esterly Harvesting Mach. 
Co. v. Berg, 52 Nebr. 147, 71 NW 952; 
‘Cohn v. Broadhead, 51 Nebr. 834, 71 
NW 747; Perkins vy. Lougee, 6 Nebr. 
220. See Markel v. Moudy, 11 Nebr. 
213, 7 NW 853 (wherein it was held 
that evidence of representations as 
to the future business of a concern 
was inadmissible because resting 
upon mere conjecture). 
ia H.—Goodwin v. Horne, 60 N. H. 

N. J.—Lembeck v. Gerken, 86 N. J. 
L. 111, 90 A 698; Lovett v. Taylor, 
54 N. J. Eq. 311, 34 A 896; Norfolk, 
etc., Hosiery Co. v. Arnold, 49 N. J. 
Eq. 390, 23 A 514. 

N. M-—Witt v. Cuenod, 9 N. M. 148, 
50” P 328. See, Bilis v. Newbrough. 
6 N. M. 181, 27 P 490 (wherein it was 
held, without discussion of the prom- 
issory nature of the statements, that 
plaintiff could not recover for mis- 
representations, inducing him to join 
a religious society, to the effect that 
the society would be conducted on 
communistie principles and that all 
members thereof would find happi- 
ness in the land of Shalam, by 
the Yublahahcolaesavaganawakka, 
the land of the Bughehabakax). 

N. Y.—Sparman v. Keim, 83 N. Y. 
245, 9 AbbNCas 61 [rev 44 N. Y. 
Super. 163]; Levy v. Brush, 45 N. Y. 
589; Barbrick v. Carrero, 184 App. 
Div. 160, 171 NYS 447; Oliver Type- 
writer Co. v. Eastman Pub. Co., 169 
NYS 1029. See Huott v. Wood, 180 
App. Div. 484, 167 NYS 1754; Ritz- 
woller v. Lurie, 176 App. Div. 100, 
162 NYS 475; Reiss v. Levy, 175 App. 
Div. 938, 161 NYS 1048; Mecum v. 
Mooyer, 166 App. Div. 793, 152 NYS 
385; Meritas Realty Co. v. Farley, 
166 App. Div. 420, 151 NYS 1052 [rev 
85 Misc. 321, 147 NYS 503]; Ball v. 
Gerard, 160 App. Div. 619, 146 NYS 
81; Wilson v. Meyer, 154 App. Div. 
300, 1388 NYS 1048; Allen Kingston 
Motor Car Co. v. Consolidated Nat. 


Bank, 145 App. Div. 294, 129 NYS 
1070; Closius v. Reiners, 13: App. 
Div. 163, 48 NYS 297; Ploury City 
Nat. Bank v. Grover, 88 Hun 4, 
34 NYS 496; Farrington v. Bul- 
lard; 40" Barb. .512; Hone v. Burr, 


91 Mise. 520, 155 NYS 377; Hackett 
v. Equitable L. Assur. Soc., 30 Misc. 
523, 60 NYS 847 [aff as to. other 
matters 50 App. Div. 266, 638 NYS 
1092]; Construction Reporter’ Co. v. 
Crowninshield, 16 Misc. 381, 38 NYS 
72; Wheeler v. Mowers, 16 Misc. 143, 
38 NYS 950; Lynch v. Sauer, 16 Misc. 
1, 37 NYS 666 flaff 15 Misc. 252; 35 
NYS 715]; Polscik v. Korff, 180 NYS 


401; Klebold Press v. Elmore, 150 
NYS 978; Lerner v. Roth, 136 NYS 
Gls Herlihy vv.) blockus, 13 INS 


623; Henry W. Boettger Silk Finish- 
ing Co. v. Electrical Audit., etce., Co., 
115 NYS 1102; Francis v. New York, 
ete; ReiCo., 1V-AbbNCaswil. firev: ‘on 
other grounds 108 N. Y. 98, 15 NE 


192]; Rose v. Dietsch, 24 NYWklyDig 
162; Fisher v. New York C. Pl, 18 
Wend. 608; Gallager v. Brunel, 6 
Cow. 346. 

Oh.—Armstrong v. Karschner, 47 
Oh. St. 276, 24 NE 897; Smith v. 
Bowler, 12 Oh. Dec. (Reprint) 770, 


1 Disn. 520; American Hosiery Co. 
v. Baker, 18 Oh. Cir. Ct. 604, 10 Oh. 
Cir. Dee. 2119: 


Okl.—Rogers v. Harris, 76 Okl. 
215, 184 P 459; Lusk v. White, 161 
P 541, 543 [quot Cyc]; Coley v. 


Dore, 56 Okl. 448, 156 P 164; Black- 
burn v. Morrison, 29 Okl. 510, 519, 
118 P 402, 406, AmnnCas1913A 523 
[cit Cyc]; Guthrie, etc. R. Co. v. 


Rhodes; 190k, 217 SE PeAl9 21 
LRANS 490. 

Or.—Ward v. Jenson, 87 Or. 314, 
170 P 588; Fleming v. Gerlinger Mo- 
tornsGaniCor 86nOr 5 195,10 ees oss 
ne P 289; Smith v. Griswold, 6 Or. 
40. 

Pa.—Lowry 
223 Pa. 520, 72 A 889; 
terlock El. Co. v. Wilson, 218 Pa. 
280, 67 A 463 (dictum); Grove v. 
Hodgers, 55 Pa. 504; Fulton y. Hood, 
34 Pa. 365, 75 AmD 664; Com v. 
Brenneman, 1 Rawle 311; Murphey 
v. Greybill, 34 Pa. Super. 339; Miller 
v. Fulmer, 25 Pa. Super. 106; Devers 
v. Sollenberger, 25 Pa. Super. 64; 
Com. v. Keeper County Prison, 6 
Phila. 78; Wilkinson v. Starr, 14 
Ese 359. 

S. C.—Holmes v. Caldwell, 44 S. 
(Orsi Fp ESTs b 

Ss. D.—Western Townsite Co. v. 
Novotny, 32 S. D. 565, 566, 143 NW 
895 [quot Cyc]. 

Tenn. — German-American Mono- 
gram Mfrs. v. Johnson, 133 Tenn. 
571, 182 SW 595; Farrar v. Bridges, 
38 Humphr. 566. 

Tex.—Moore v. Cross, 87 Tex. 557, 
29 SW 1051; Chicago, etc.,. R. Co. v. 
Titterington, 84 Tex. 218, 19 SW: 
472, 31 AmSR 389; Meyer v. Swift, 73 


Nat. Bank v. Hazard, 
Standard In- 


Tex. 367, sh! Siw 3783 Bigham w: 
Bigham, °5% ‘Tex. 238; Burenhill v. 
Hermsmeyer, (Civ. A.) 212 SW 767; 
Lott Town, etc., Co. v. Harper, 


(Civ. A.) 204 SW 452; Oxyweld Ace- 
tylene Co. v.- Darden, (Civ. A.) 194 
SW 1181; Laybourne v. Bray, (Civ. 
A.) 190 SW 1159; Commonwealth 
Bonding, etc., Ins. Co. v. Barrington, 
(Cive"A) 1805uSiW)) 93863; — Marntin® v- 
Daniels (Clive Ahelo4e SW eh Lent 
Cyc]; New York L. Ins. Co. v. Mil- 
ler, 11 Tex. Civ. A. 536, 32 SW 550; 
Jones Lumber Co. v. Villegas, 8 Tex. 
Civ. A. 669, 28 SW 558. 

Vt.—Hunt) v. Lewis, 87 Vt. 528, 
90 A 578, AnnCasi1916C 170; Allet- 
son v. Powers, 72 Vt. 417, 48 A 647; 
Best v. Smith, 54 Vt. 617. 

Va.—Dudley v. Minor, 100 Va. 728, 


42 SE 870; Slothower v. Oak Ridge 
Land Co., 27 SE 466; Orr v. Good- 
loe, 98 Va. 268, 24 SE 1014; Wat- 


kins v. West Wytheville Land, éetc., 


Co., 92. Va. 1, 22 SH 554 
Wash.—Kirkland v. Dressel, 104 
Wash. 668, 277° P 6435 Johns* v. 

Clother, 78 Wash. 602;>2389, P 755; 


Hewett v. Dole, 69 Wash. 1638, 124 P 


874; Romaine v. Excelsior Carbide, 
ete., Mach. Co., 54 Wash. 41, 103 P 
82; Pitman v. Erskine, 49 Wash. 


166, 94 P 921 (dictum). 


W. Va.—Martin v. South Bluefield 
Land Co., 81 W. Va. 62, 94 SBE 493; 
Buena Vista Co. v. Billmyer, 48 


W. Va. 382, 37 SE 583; Love v. Teter, 
24 W. Va. 741. 

Wis.—James Music Co. v. Bridge, 
1134 Wis, 510% 114 SNiwe 1108305 “HH. 
Clark Co. v. Rice, 127 Wis. 451, 106 
NW 231, 7 AnnCas 505; Bowe v. 
Gage, 127 Wis. 245, 106 NW _ 1074, 
115 AmSR 1010; Urwan v. North- 
western Nat. L. Ins. Co., 125 Wis. 
349, 103 NW 1102; Hubbard v. Mc- 
Lean, 115 Wis. 9, 90 NW 1077; Mil- 
waukee Brick, etc., Co. v. Schoknecht, 
108 Wis. 457, 84 NW 838; Horton v. 
Lee, 106 Wis. 439, 82 NW 360 (dic- 
tum); Field v. Siegel, 99 Wis. 605, 
75 NW 397, 47 LRA 433; Fromer v. 
Stanley, 95 Wis. 56, 69 ‘NW 820; 
Spence v. Geilfuss, 89° Wis. 499, 
62 NW 529; Warner v. Benjamin, 89 
Wis. 290, 62 NW 179; Tufts v. Wein- 
field, 88 Wis. 647, 60 NW 992; Shel- 
don v. Davidson, 85 Wis. 138, 55 NW 


161; Pattersorfé v. Wright, 64 Wis. 
289, 25 NW 10. 
Wyo.—Cheyenne First Nat. Bank. 
v. Swan, 3 Wyo. 356, 23 P 7438. 
Eng.—Beattie v. Ebury, L. R. 7 


Ch. 777; Citizens’ Bank v. New Or- 
leans First Nat. Bank, L. R. 6 H. L. 
852) 9) Meretevs ERIS 15 4C; (Bs 20 7s580. 
ECL 207, .139 Reprint 400; Vernon 


v. Keys, 12 East 632, 104 Reprint 
246; Jorden v. Money, 5 H. L. Cas. 
185, 10 Reprint 868. ; 

Can.—Bowles v. Chatfield, 12 Dom 
LR 17738, 25 West LR 32; Jackson ‘v. 
People’s Trust Co., Ltd., 7 DomLR 
384, 22 WestLR 325. 

Man.—Graver v. Morris, 26 Man. 
452; Smythe vy. Mills, 17 Man. 349, 7 
WestLR 557. 

N. B.—Lane y. O’Shaughnessy, 32 


N. B. 202. 
Ont.—Dawson y., Quinlan, 15 Ont 
WN 352; Kny-Scheerer Co. v. Chand- 


ler, 2 OntWR 215. 

Que. —Bergeron v. La Compagnie 
De Jonquiere, 22 Que. K. B. 341. 

Austr.—Civil Serv. Co-op. Soc. v. 
Blyth, 17 Austr. C. L. R. 601 (per 
Griffith and Barton, J. J.). 

“It is well settled that... repre- 
sentations are not actionable unless 
they were not only relied upon by 
the vendor, but related to some pres- 
ent or past state of facts; that the 
mere failure to perform a promise, 
or to make good subsequent condi- 
tions which had been assured, is in- 
sufficient to maintain an action for 
deceit.” Field v. Siegel, 99 Wis. 
605, 609, 75 NW 397, 47 LRA 433 
{quot Urwan v. Northwestern Nat. 


Ty. Ins’, Co. 4:25) Wis: 349, “108: INWi 
1102, 1104]. 
“Misrepresentations must be 


either of a past event or an existing 
fact, and not of something that 
would happen or would be done in 
the future.” Latus v. Beardsley, 10 
WestLR 653, (654. 

“Even statements of facts do not 
constitute fraud when they relate 
solely to the future.” Conant v. 
Terre Haute: Nat.) State (Bank, 1271 
Ind. 323, 328, 22° NE 250. 

“Mere failure to fulfill a promise 
is not, frauds Brison v. Brison, 
75 Cal. 525, 527, 17 P 689, 690, 7 
AmSR 189. 

<A. representation touching a 
future contingency is insufficient to 
form the basis for a charge of 
fraud.” Johns v. Clother, 78 Wash. 
602, 608, 139 P 755. 

“Statements of forecast, 
or expectation, that are, in sub- 
stance, matters of inference, cannot 
be considered false representations.” 
Greene v. Société Anonyme, etc., Co., 
81 Fed. 64 [quot Landreth Co. v. 
ee 102 Tenn. 486, 490, 52 Sw 

[a] Reason for rule.—‘“‘No man 
stands condemned in the law _ be- 
cause hope springs in his breast or 
because out of the fullness of his 
heart his mouth speaketh in that re- 
gard. Therefore, the law does not 
interdict prophesying, the expres- 
sion of sanguine business hopes aoe 
beliefs in events to ‘come.’ Ra 
County Sav. Bank v. Hutton, 224 Mo. 
42, 64, 123 SW 47, 55. 

tb] Rule applied.—A promise on 
behalf of a partner that, if the firm 
would execute a mortgage to secure 
his individual debt, he would ad- 
vance more money to the firm, was 
a promise as to future acts, and in- 
sufficient to sustain a charge of de- 
ceit in obtaining the mortgage, on 
his refusal to perform. Conoway vy. 
Newman Mill, etc., Co., 91 Ark. 324, 
121 SW. 353. 

44. U.S.—Crosby v. Wnierson, 142 
Ned. 7isiei4 CCAM Ans 

Ala.—Tillis v. Smith Sons Lum- 
ber..Co;, el 88. “Ala. M226 bu Sin Lodine 

Cal.— Henry Vv. Continental Bldg., 
etc., Assoc., 156 Cal. 667, 105 P 960. 

Fla.—Allen v. United Zinc Co., 64 
Ma. 7 LA 60d Ss) 282: 

Ill—Cahn v. Northwestern Mut. 
Pein) (Cong 208 I Aceon 

Iowa.—Sherman vy. Smith, 185 
wih 654, 169 NW 216. 

y.—Vokes v. Baton, 119 Ky. 913, 
85 aan 174, 27 KyL 358. 

Mass.—Vouros v. Pierce, 226 Mass. 

175, 115 NE 297. 


opinion, 


ae a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 
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to rely,t®° and obviously cannot constitute fraud 
where made in the honest belief that they will prove 
Thus actionable fraud cannot be based 
upon erroneous predictions as to the future conduct 
of third parties,#7 the amount a purchaser would 


correct.*& 


Va.—Saxby v. Southern Land Co., 
109 Va. 196, 63 SE 423. 

Wash.—Kirkland v. 104 
Wash. 668, 177 P 643. 

See also cases supra note 43. 

[a] Estimates of the future 
commercial success (1) of a corpo- 
ration made to sell its stock are 
nonactionable expressions of opinion. 
Vouros v. Pierce, 226 Mass. 175, 115 
NE 297. (2) Representations by a 
corporation that it had developed 
its mines, found good paying ores, 
and that the mines bid fair to be 
prosperous were expressions of 
opinion. Allen v. United Zine Co., 
64 Fla. 171, 60 S 182. (8) For offi- 
cers of a corporation, in selling its 
bonds, the coupons of which are 
payable in the order of their num- 
bers from time to time as money 
accumulates, to state that the 
scheme will finance out, is but an 
expression of opinion, which will 
not make them liable for false rep- 


Dressel, 


resentations. Vokes v. Eaton, 119 
TESYereOi 3 SOLS lita alan devia, 2358. 
(4) Representations by agents of 


merchants’ association, in charge of 
business whose owner had assigned 
to association for creditors, made to 
parents of owner who had lent him 
money as to probability of bank- 
ruptecy proceedings if parents’ 
claims were insisted upon, and state- 
ment that there would be enough 
to pay them after all other creditors 
were paid in full, were mere ex- 
pressions of opinion, not constitu- 
ting actionable fraud. Kirkland v. 
Dressel, 104 Wash. 668, 177 P 6438. 
(5y Tables in a loan association 
prospectus illustrating how _ small 
periodical investments would in a 
given time enable the buyer to own 
his own home are mere expressions 


of opinion. Henry v. Continental 
Bldg., ete., Assoc., 156 Cal. 667, 105 
PE 960. (6) An insurance agent’s 


representations as to the future sur- 
plus on a tontine policy is an ex- 
pression of opinion. Cahn vy. North- 
western Mut. L. Ins. Co., 208 Ill. A. 
3d HYG 

{b] Exaggerated statements as 
to the prospective earning powers 
of a mine are mere expressions of 
opinion and not false statements of 
fact. Crosby v. Emerson, 142 Fed. 
718, 74 CCA 45. 

te] Statements as to the future 
uses or value of undeveloped prop- 
erty are matters of opinion. Tillis 
v. Smith Sons Lumber Co., 188 Ala. 
1228, 65S. 1015. AF: 

[d] Predictions: (1) Of acquisi- 
tion of title. Iuembeck v. Gerken, 86 
N. J. L. 111, 90 A 698. (2) Of healing. 
Wingfield v. Wabash R. Co., 257 Mo. 
347, 166 SW 1037. (3) Of payment. 


Kimber v. Young, 137 Fed. 744, 70 
CCOAT+1 TS. (4) Of time of comple- 
tion. Buckingham v. Thompson, 


(Tex. Civ. A.) 185 SW 652. 


45. U. S.—Sawyer v. Prickett, 19 
Wall, -146, 22, L. ed. 105; Patent 
Title Co. v. Stratton, 89 Fed. 174; 


Greene v. Société Anonyme, etc., Co., 
81 Fed. 64 [app dism 84 Fed. 1017, 
28 CCA 682]; White v. Ewing, 69 
Fed. 451, 16 CCA 296; Banque 
Franco-Hgyptienne v. Brown, 34 Fed. 
162. 

Ala.—Cook v. Cook, 100 Ala. 175, 
14 S 171; Birmingham Warehouse, 
etc., Co. v. Elyton Land Co., 93 Ala. 
549, 9 S 235; Bradfield v. Elyton 
Land Co., 93 Ala. 527, 8 S 383. 

Ark.—Dickinson v. Richardson, 16 
Ark. 114; Hawkins v. Campbell, 6 
Ark. 513; Dugan v. Cureton, 1 Ark. 
Si nsl AmDeT 20. 

Colo.—Beard v. Bliley, 8 Colo. A. 
479, 34. P 271, 


[26 C. J.—69], 


FRAUD 


Ga.—Thomson v. McLaughlin, 13 
Ga, A. 334, 79 SE 182. . 
Ill.—Brady v. Cole, 164 Ill. 116, 


45 NE 438; Emmerson y. Hutchin- 
son, 63 Ill. A. 203; Musick v. Gatz- 
meyer, 47 I1].. A. 329. 

Ind.—Conant v. Terre Haute Nat. 
State Bank, 121 Ind, 323, 22 NE 250; 
Parken fVva glnomas.: 19s Tud, a2tss 8a 
AmD 385. 

Iowa.—Scroggin v. Wood, 87 Iowa 
497, 54 NW 437; Sweney v. David- 
son, 68 Iowa 386, 27 NW 278; Bon- 
durant v. Crawford, 22 Iowa 40. 

Ky.—Ryan Vv. Middlesborough 
Town Lands Co., 106 Ky. 181, 52 SW 
33, 21 KyL 193; Clark v. Tanner, 100 
Koya 200, oo sve le, 198 Keyan 1590) 
Huls v. Black, 14 KyL 805; Head v. 
Dant, 21 SW 528, 14 KyL 742. 

Md.—Boulden v. Stilwell, 100 Md. 
5438, 60 A 609, 1 LRANS 258; Rob- 
FE alee VoeeParks; (06. Md.) 18.82 oA 
we ene sae near iok v. Porter, 5 Allen 
oot. 

Minn. Hedin v. Minneapolis 
Medical, ete, Inst., 62 Minn. 146, 
64 NW 158, 54 AmSR 628, 35 LRA 


417; Doran v. Eaton, 40 Minn. 385, 
41 NW 244. 

Mo.—Saunders yv. McClintock, 46 
Mo. A. 216 : ¢ 


Nebr.—Markel v. Moudy, 11 Nebr. 
213, 7 NW 8538. 

N. J.—Norfolk, ete, Hosiery Co. 
veganelds 49 Nad. Eas 3905 (23> A 

N. Y.—Kley v. Healy, 149 N. Y. 
346, 44 NE 150 [aff 9 Misc. 93, 29 
NYS 3]; Societa Italiana di Bene- 
ficenza v. Sulzer, 61 N. Y. Super, 325, 
19 NYS 824; Francis v. New York, 
etes Hila COs shim AiDbIN Cast 1s lirew: 
on other grounds 108° N: Y. 93,. 15 
NE 192]; Speiglemyer v. Crawford, 
6 Paige 254. 

Oh.—Belmont Min. Co. v. Rogers, 
a6 Ob. 7 Cirie@tigs05;010) Oh. Citra Dec, 
619. 

Tex.—Moore v. Cross, 87 Tex. 557, 
29 SW 1051; Jackson v. Stockbridge, 


29 Tex. 394, 94 AmD 290; McCoy v. 
Bankers? /Trust, (Co: (Civel “A3)) 82:00 
SW 1138. 


Va.—Slothower v. Oak Ridge Land 
Co., 27 SE 466; Moore v. Barksdale, 
25 SE 529; Orr v. Goodloe, 93 Va. 
268, 24 SE 1014; Watkins v. West 
Wytheville Land, ete, Co. 92 Va. 
1, 22 SE 554, 

Wash.—West Seattle Land, etc, 
Co. v. Herren, 16 Wash. 665, 48 P 
341. 

W. Va.—Cleavenger v. Sturm, 59 
W. Vai 658, 53 SH 593; 

Wis—Juelds, Clark Co. vi sRice; 32/7, 
Wis. 451, 106 NW 231, 7 AnnCas 
505; Spence v. Geilfuss, 89 Wis. 499, 
62 NW 529; Warner v. Benjamin, 
89 Wis. 290, 62 NW 179; ‘Sheldon v. 
Davidson, 85 Wis, 138, °55 NW 161; 
Morrison y. Koch, 32 Wis. 254. 

“Where representations consist in 
mere expressions of hope, expecta- 
tions and the like... the party to 
whom they are made is not legally 
justified in relying on them and as- 
suming them to be true.” Kley_ v. 
Healy, 149 N. Y. 346, 351, 44 NE 


150. 

[a] Rule applied.—(1) A declara- 
tion by the agent of an insurance 
company, upon a settlement of a 
loss, that assured can recover no 
more by an action than the sum of- 
fered, is a mere expression of 
opinion upon which the assured has 
no right to rely. American Ins. Co. 
v. Crawford, 7 Ill. A. 29. (2) Where 
defendant was persuaded to sign 
promissory notes in payment of in- 
surance premiums on plaintiff's rep- 
resentation that defendant would 
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save by use of an article purchased,‘® or the na- 
ture of young an animal will bear;*® statements by 
a vendor as to future improvements that would be 
made near the property purchased *® such ‘as the 
future location of a railroad or depot;*' conjectures 


never have to pay said notes be- 
cause plaintiff would make iefend- 
ant. the local insurance agent to do 
plaintiff's work in securing new 
business, the commissions on which 
would be sufficient to pay the notes, 
and plaintiff secured no business or 
commissions for defendant, it was 
held in a suit on the notes that de- 
fendant could not avoid liability on 
the ground of fraud. Thomson v. 
Ce ea 138 Ga. A. 334, 79 SE 


46. Cincinnati Second Nat. Bank 
v. McDonald, 21 Oh. Cir. Ct. N. S. 
245; Buena Vista Co. v. Billmyer, 48 
W. Va. 382, 37 SE 583. 

[a] For example, honest expres- 
sions of opinion as to the future 
prospects of a bank made to induce 
purchase of its stock are not ac- 
tionable fraud. Cincinnati Second 
Nat. Bank v. McDonald, 21 Oh. Cir. 
CtwiNe «Ss 2245; 

Honest expressions of opinion in 
general see Supra § 20; and infra § 


50-52. 

47. Me.—Davis v. Reynolds, 107 
Me. 61, 77 A 409. 

Okl.—Hazlett v. Wilkin, 42 OkI. 
20, 140 P 410. 

Ss. D.—Western Townsite Co, v. 


Novotny, 32 S. D. 565, 148 NW 895. 

Tex.—Ore City Co. v. Rogers, (Civ. 
A.) 190 SW 226. 

Can.—Peacock v. Wilkinson, 51 
Can. S. C. 319 [dism app 7 West 
Wkly 85]. 

{a] Rule applied to: (1) State- 
ment of a vendor of realty that a 
third person will pay a certain sum 
for an undivided interest in the 
property. Davis v. Reynolds, 107 
Me. 61, 77 A 409. (2) Statement of 
a vendor that the school land de- 
partment would loan the purchaser 
a certain amount on the farm sold. 
Hazlett v. Wilkin, 42 Okl. 20, 140 P 
410. (3) A real estate dealer’s as- 
Surances that his principal would 
accept and execute a proposed con- 
tract of sale. Peacock vy. Wilkinson, 
51 Can. S. C. 319 [dism app 7 West 
Wkly 85]. 

48. Cash Register Co. v. Town- 
send, 137 N: GC. 652, 50 SE 306, 70 
LRA 349. 

49. Scroggin v. Wood, 87 Iowa 
497, 54 NW 4387 (no action for fraud 
can be maintained upon a _ repre- 
sentation made by the seller of a 
stallion that he will not produce 
sorrel colts, as it is necessarily a 
mere matter of opinion). 


50. Clark v. Tanner, 100 Ky. 275, 
38. Sw 11, 19 KyL 590; Dudley v. 
Minor, 5100) Va. ©7285) 42)° SE. 8705 


Slothower v. Oak Ridge Land Co., 
(Va.) 27 SE 466; Moore vy. Barksdale, 
(Va.) 25 SH 529; Watkins v.’ West 
Wytheville Land, ete. Co., 92 Va. 
Le 2 SBN 554; 

Unfulfilled promises to make im- 
provements see infra text and note 


65. 

51. Moore v. Cross, 87 Tex. 557, 
29 SW 1051; Beckley v. Riverside 
Land Co., (Va.) 23 SE 778; Lambert 
v. Crystal Spring Land Co. (Va.) 
27 SE 462; Slothower v. Oak Ridge 
Land Co., (Va.) 27 SE 466; West 
Seattle Land, etc., Co. v. Herren, 16 
Wash. 665, 48 P 341. But see Sutton 
v. Morgan, 158 Pa. St. 204, 27 A 894, 
38 AmSR 841 (where, without dis- 
cussion of the text point, a pur- 
chaser of land, who had paid more 
than double the value of it, was 
held entitled to rescind because of 
false representations that a rail- 
road company was about to remove 
its shops to the vicinity of the 
land, and that a syndicate wished 
to buy the land at a certain price). 


1090 [26 C.J.] 


as to the possibility of acquiring land adjoining that 
sold,®2 or the expected date of graduation from an 
educational institution ;>* nor upon estimates ** sub- 
sequently proving incorrect as to the future cost of 
constructing a building,®®> the amount of earth re- 
quired to construct a levee,®* the length of time 
necessary to write a legal article,°’ the time a 
stock of liquors will last,°® the future running ex- 
penses of a business,°? or the amount of land a 
Since the failure to 
perform a covenant does not relate back to and 
render the same fraudulent,®! redress for fraud can- 
not be secured for mere breach of contract,°? and 
this is especially true where the agreement was made 
in good faith;*? and in such cases the proper remedy 
Thus there can be 
no recovery in fraud for unfulfilled promises to 


pumping plant will irrigate.°° 


is an action on the contract.®* 


52. Mooney v. Miller, 102 Mass. 
217. 

53. Podolsky v. Sandler, 161 NYS 
363 (a representation by defendant, 
in obtaining money from plaintiff, 
that defendant expected to graduate 
from a college of medicine in a year 
and a half, was not a statement of 
fact, but merely an expression of 
opinion, and not actionable, al- 
though defendant at the time was 
only in the sophomore year). 

54 Estimates as to existing facts 
see supra § 20; and infra text and 
notes 75-81. 

55. Emmerson vy. Hutchinson, 63 

~ Jil. A. 203; Sweney v. Davidson, 68 
Iowa 386, 27 NW 278. 

Representations of part cost see 
infra § 112 

56. Nounnan v. Sutter County 
Land Co., 81 Cal. 1, 22 P 515, 6 LRA 
219% 

57. 
Law Book Co., 


Chamberlayne v. American 
148 Fed. 316. 


58. Brockhaus v. Schilling, 52 Mo. 
AS, 
59. Devers v. Sollenberger, 25 


Pa. Super. 64; Kert y. Starland, Ltd., 
24 Man. 832, 20 DomLR 16. 


60. Dellwo_v. Petersen, 31 Ida. 
12 180 VPe1G7; 
61. Beeman v. Richardson, (Cal.) 


189 P 790; Lawrence v. Gayetty, 78 
Cal. 126, 20 P 882) 212, “AmSR 72:95 
Locomobile COomor America v. Bel- 
asco, 32 Cal. A. 329, 162 P 920. 

62. Cal.— Holiday v. Tolosano, 39 
GaleAg bl; 178 P70; 

Ga.—Brooks_ v. Pitts, 24 Ga, A. 
386, 100 SE 776. 

Iowa.—Blaul v. Wandel, 137 Iowa 
301, 114 NW 899; Theusen vy. Bryan, 
113 Iowa 496, 85 NW 802. 

Me.—Carter v. Orne, 112 Me. 365, 
367, 92 A 289, 290; Ross v. Reynolds, 
112 Me. 223, 91 A 952. 

Mass.—Dawe v. Morris, 149 Mass. 
188, 191, 21 NE 3138, 14 AmSR 404, 4 
DRA 158. 


Mo.—Mathews v. Eby, 149 Mo. A.’ 


157, 129 SW 1016. 
Tex.—Holmes v. Coalson, (Civ. A.) 
178 SW 628. 


Vt.—Alletson v. Powers, 72 Vt. 
417, 48 A 647. 
Wash.—Roy v. Roy, 194'P 590. 


“The mere failure to perform a 
contract which was made in good 
faith is not fraud.” Holiday v. 
Tolosano, 39° Cal. A. 151, 153, 178 
32) aOR 

“A statement promissory in its 
character that one will thereafter 
sell goods at a particular place or 
time, will pay money, or do any 
similar thing, or any assurance as 
to what shall thereafter be done, 
or as to any future event, is not 
properly a representation, but a 
contract, for the violation of which 
a remedy is to be sought by action 
thereon.” Dawe v. Morris, supra 
[quot Carter v. Orne, supra]. 

{a] Tlustrations.—(1) Where the 
buyer purchased in good faith with 
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deceit.7? 


intent to pay for the goods, but 
defendant, acting as banker for the 
buyer, stopped payment on checks 
given for the purchase price, it was 
held that even if a violation of con- 
tract obligations, this would be a 
mere breach of contract and not a 
fraud on the seller. Theusen Vv. 
Bryan, 113 Iowa 496, 85 NW 802. 
(2) In an action for deceit in the 
sale of a secondhand automobile the 
buyer cannot recover for a breach 
by the seiler of his agreement to 
overhaul the car and put it in first- 
class shape. Ross v. Reynolds, 112 
Me. 223,91 A 952. (3) Where a son 
gave his father property upon the 
father’s promise that the son would 
be discharged of all advances 
charged against the son in the 
father’s will, and the father failed 
to so discharge the son, such failure 
was a mere breach of contract and 
not fraud warranting recovery 
against the deceased father’s estate. 
Roy v. Roy, (Wash.) 194 P 590. (4) 
A statement by defendant that he 
would sell the copies of plaintiff’s 
song, which he procured from her, 
only in a certain city, is a promise 
and not a misrepresentation. For 
failure to live up to such agreement, 
defendant could be sued only in con- 
tract, not in tort for fraud and de- 
ceit. Carter v. Orne, 112 Me. 365, 
92 A 289. 

63. Locomobile Co. of America v. 
Belasco, 32. Cal. A: 829,832; 162 °P 
920; Chicago, etc., R. Co. v. Titter- 
ington, 84 Tex. 218, 19 SW 472, 31 
AmSR 39; Hoch Hardware Co. v. 
Tropical Oil Co., (Tex. Civ. A.) 189 
SW 313. - 

“A failure to perform a parol 
agreement made in good faith does 
not constitute fraud.” Locomobile 
Co. of America v. Belasco, supra [cit 
Cyc: 

[a] Thus where representations 
of an oil company that it had ob- 
tained orders for oil which it sold 
to a hardware company were true, 
and its promise to send such orders 
to the hardware company to aid it 
in selling oil was made in good 
faith, its subsequent failure to send 
orders did not amount to legal fraud, 
and furnished no basis for rescis- 
sion. Hoch Hardware Co. v. Tropi- 
oe Oil Co,., (Tex: "Civ. A.) 189 SW: 

64. Dawe v. Morris, 149 Mass. 
188, 21 NE 318, 14 AmSR 504, 4 LRA 
158; Adams v. Gillig, 199 N. Y. 
314, 318, 92 NE 670, 32 LRANS 127, 
20 AnnCas 910. 

“The rule is quite universal that 
statements promissory in their na- 
ture and relating to future actions 
must be enforced if at all by an ac- 
tion upon the contract.” Adams v. 
Gillig, supra [quot Hone v. Burr, 91 
Misc. 520, 155 NYS 377, 379]. 

Action for breach of contract see 
Contracts § 790 et seq. 

65 


65. Welshbillig v. MDienhart, 


[§ 25 — 


make improvements or repairs on leased premises,®> 
to make a new invention,®® to return the purchase 
price of property if the buyer is not satisfied,®? or 
to refrain from enforcing a debt,®8 assigning a 
note,*® or engaging in a certain business.’° 
Limitations and qualifications of rule. 
that mere failure to perform a promise does not 
amount to fraud is inapplicable where a party 
falsely and fraudulently represents that a written 
lease or other contract contains a certain promise 
on his part,71 as such a representation relates to 
an existing fact and will sustain an action of 
Further the fact that statements relate 
to the future will not preclude liability for fraud 
-1if such statements were intended and accepted as 
representations of fact and involved a matter pe- 
culiarly within the speaker’s knowledge,*? nor if 


The rule 


Ind. 94; Hone v. Burr, 91 Misc. 520, 
155 NYS’ 377;. Lynch v. Sauer, 16 
Mise. 1, 37 NYS 666 [aff 6 App. Div. 
520]; Fisher v. New-York C. Pl., 18 
Wend. (N. Y.) 608. 

Predictions as to future improve- 
ments to be made near the property 
see Supra text and note 50. 


66. Page v. Bent, 2 Metc. (Mass.) 
371, 374;. Conian v. Roemer, 52 N. 
J. L. 58, 18 A858; Norfolk, ‘etc., 


Hosiery Co. v. Arnold, 49 N. J. Eq. 
390, 238 A 514. 


67. McAvoy v. Maxwell, 158 NYS 


844 
[a] “Money back if not satisfied.” 
-——McAvoy v. Maxwell, 158 NYS 844. 
68. Jorden v. Money, 5 H. L. Cas. 
185, 10 Reprint 868. 
fet ~ Murray v. Beckwith, 48 Ill. 
ro) . ' 
70. Sternberg v. Trueblood, (Ark.) 


186 SW 836; Gage v. Lewis, 68 Ill. 
Eh gad v. Cuenod, 9 N. M. 1438, 50 


[a] Thus (1) where the seller of 
a meat business represented that he 
would stay out of such business in 
the city where his establishment was 
located, his failure to keep his prom- 
ise could not be made the basis of 
an action for fraud and deceit. 
Sternberg v. Trueblood, (Ark.), 186 
SW 836. (2) Where one sold the 
stock and implements of his dairy 
business upon representations that 
he would not engage in such busi- 
ness again, his failure to keep his 
promise was not actionable fraud. 
Be v. Cuenod, 9 N. M. 142, 50 P 


Damage caused by forbearance or 


inaction see infra § 81. 

ee Phelan v. Kuhn, 51 Till. A. 

ie Phelan v. Kuhn, 51 Ill. A. 
73. French v. Ryan, 104 Misc. 625, 

62 NW 1016; Wendell v. Ozark Or- 

chard Co., (Mo. A.), 200 SW 747; 


Luchow y. Kansas City Breweries 
Co., (Mo. A.) 183 SW 1128; White 
Sewing Mach. Co. v. Bullock, 161 
N. C. 1, 18, 76 SE 634 [quot Cyc]; 
Buena Vista Co, v. Billmyer, 48 W. 
Va. 382, 37 SE 588. 

The rule that predictions as to the 
future are nonactionable expres- 
sions of opinion “has its exceptions, 
e. g., where the parties do not stand 
on an equal footing and the vendee 
is*yin-ja position where he relies, 
and is justified in relying, upon the 
vendor’s opinion.’ Luchow v. Kan- 
sas City Breweries Co. (Mo. A.), 183 
SW 11238, 1125. 

“Tf a person, being in a situation 
to know, takes advantage of the con- 
fiding ignorance of another, not 
equally well situated, and falsely 
represents that a future event will 
certainly come to pass, and thereby 
induces the deceived to enter into 
a disadvantageous contract, such 
misrepresentation cannot be excused 
as the mere expression of opinion, 


a ———&@L 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 25] 


artifice was used to prevent the hearer from learn- 
ing the truth;’* nor will redress be refused if the 
promises and predictions also involve a misstate- 
ment or concealment of existing facts,7> as where 
the prediction or promise necessarily includes a 
misstatement of the existing facts upon which it 
is, based,’® such as the present capacity of particular 
articles to perform future work,’? the power of an 
educational institution to grant degrees within a 
given time,’® the past experience upon which the 
speaker bases his prediction,” or the present control 
of property,®° or possession of equipment * requisite 


but will be regarded as the utter- 
ance of a known falsehood for a 
fraudulent purpose, and is action- 
able.” Buena Vista Co. v. Billmyer, 
supra (dictum in official syllabus). 
_ “False representations and prom- 
ises as to what will result in the 
future, when made by one having or 
professing to have superior knowl- 
edge based on past experience of 
himself or others, are in effect false 


representations of existing condi- 
tions and support allegations of 
fraud.” Wendall v. Ozark Orchard 


Co., supra. f 

74. Collinson v. Jefferies, 21 Tex. 
Civ. A. 653, 54 SW 28 (where to se- 
cure a subscription for a college en- 
dowment fund representations were 
made that the college was to be 
nonsectarian and to be named 
"Goodnight College’ when to the 
Speaker’s knowledge it had already 
been decided that the college would 
be sectarian and have a different 
name, and where the speaker pre- 
vented the hearer from learning the 
truth by so holding the top of the 
subscription list that the hearer 
could not read the facts as to the 
Sectarian character of the college.) 
See also supra § 13 text and note 13; 
and infra § 75. 


75. Conn.—Beckwith v. Ryan, 66 
Conn. 589, 34 A 488. 
Tll—Murray v. Tolman, 162 Ill. 


417, 44 NE 748. 
Ind.—Elsass v. Moore’s Hill Male, 


ete., Collegiate Inst., 77 Ind. 172; 
Reagan v. Hadley, 57 Ind. 509. 
Ky.—Tauner v. Clark, 13 KyL 879. 


Mich.—French v. Ryan, 104 Mich. 


625, 62 NW 1016; Daniel v. Robin- 
son, 66 Mich. 296, 38 NW 497. See 
eDonald v. Smith. 39 Mich. 211, 


102 NW 668 (where it was held that 
if a fraud has been accomplished in 
part by false representations and in 
part by false promises, evidence of 
the promises and their nonperform- 
-ance is admissible, although the 
promises in and of themselves are 
nullities and not grounds of action). 


Mo.—Davidson v. Hobson, 59 Mo. 
PAG LSOr 

Mont.—Buhler v. Loftus, 53 Mont. 
546, 165 P 601. 

N. J.—Finley Rubber-Varnish, 
ete., Co. v. Finley, (Ch.) 32 A 740. 

IN. )Y.—-Kley ive Healy, 227% N.Y. 
555, 28 NE 5938; [rev 9 Misc. 93, 
29 NYS 3]; Benedict v. Guardian 


Trust Co., 91 App. Div. 103, 86 NYS 
370 [aff 180 N. Y. 558 mem, 73 NE 


1120 mem]; Seaman v. Becar, 15 
Mise. 616, 38 NYS 69; Sicklick v. 
Interurban Home Co., 116 NYS 553; 


Damers v. Sternberger, 102 NYS 739. 

N. C.—White Sewing Mach. Co. v. 
Bullock, 161 N. C. 1, 18, 76 SE 634 
{quot Cyc]; Blake v. Blackley, 109 
N. C. 257, 13 SE 786, 26 AmSR 566. 

Pa.—Sutton v. Morgan, 158 Pa. 
204, 27 A 894, 38 AmSR 841; Wil- 
liams v. Kerr, 152 Pa. 560, 25 A 
618; Miller v. Fulmer, 25 Pa. Super. 
106; Wilkinson yv. Starr, 14 WklyNC 
359: 

Vt.—Childs v. Merrill, 63 Vt. 463, 
22 A 626, 14 LRA 264; Pollock v. 
Sullivan, 53 Vt..507, 38 AmR 702; 
Carrigan v. Hull, 5 Vt. 22. | 

Wis.—Hubbard v. McLean, 115 
Wis. 9, 90 NW 1077; Birdsey v. But- 
terfield, 34 Wis. 52. 

Eng.—Gerhard vy. Bates, 2 E. & B. 
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promise.®? 


upon.®6 


476, 75 ECL 476, 118 Reprint 845. 

See also infra § 26. 

“Where a promise is inseparably 
linked with a misrepresentation of 
an existing fact, the breach may be 
the subject of a claim.” O’Sullivan 
v. France, 168 NYS 28, 29. 

“The fact concerning which the 
statement is made... may be with 
reference to the future, but so re- 
lated to present existent conditions 
that its affirmation as a fact will 
constitute a fraudulent representa- 


tion.” Buhler v. Loftus, 53 Mont. 
546, 556, 165 P 601. 
[a] For example, a false state- 


ment of present existing facts with 
respect to obligations whose binding 
effect depended upon future events 
was actionable. Spier v. Hyde, 92 
App. Div. 467, 87 NYS 285. 

76. Jones v. Hathaway, 77 Ind. 
14; Paxton-Eckman Chemical Co. v. 
Mundell, 62 Ind. A. 45, 112 NE 546; 
Luchow v. Kansas City Breweries 
Co., (Mo. A.), 183 SW 1123; White 
Sewing Mach. Co. v. Bullock, 161 
N. C. 1, 76 SE 634. 

[a] .Thus representations by a 
lessor to the lessee, who has never 
seen the land, that it was not suh- 
ject to overflow, and never had been 
overflowed, related. to existing facts, 
which, if untrue, were fraudulent. 
Jones v. Hathaway, 77 Ind. 14. 

[b] Effect of drug.-—Misrepresen- 
tations by a manufacturer that ex- 
periments have proved a_ certain 
drug will prevent hog cholera are 
misrepresentations of existing facts. 


Paxton-Eckman Chemical Co. v. 
Mundell, 62 Ind. A. 45, 112 NE 546. 
77. Burroughs Adding Mach. Co. 


v. Scandinavian-American Bank, 239 


Fed. 179; Keithley v. New York 
Mut.a aeins: Cosmet. slash 8455872 
111 NE 508. 


“The statement that a particular 
article will bear a certain strain or 
sustain a certain weight; that a ma- 
chine will do certain work; that 
land will produce certain’ crops, or 
the like, although future in form, 
refers to the Suitability or capacity 
of the article or machine for the 
proposed purpose, or the character 
or fertility of the soil or the pos- 


session of the attributes which will 


produce the stated results, and 
amounts to a statement of an exist- 
ing fact.” Keithley v. New York 
Mut. L. Ins.,-Co., supra. 

{a] For example, misrepresenta- 
tions as to the work which plain- 
tiff's bookkeeping machines would 
do for defendant, whereby defend- 
ant was induced to buy said ma- 
chines, were not statements of opin- 
ion, but actionable misrepresenta- 
tions of fact. 
Mach. Co. v. Scandinavian-American 
Bank, 239 Fed. 179. 

78. Kerr v. Shurtleff, 218 Mass. 
167, 105 NE 871. 


79. Phoenix Land, etc., Co. 
Baden, (Mo. A.) 188 SW 924. 
[a] Cost of heating based on ex- 


perience.—Phoenix Land, ete., Co. v. 
Baden, (Mo. A.), 188 SW _924. 

80. Moore v. Cross, (Tex. Civ, A.), 
26 SW 122. 

81. Davis v. Driscoll, 22 Tex. Civ. 
A. 14, 54 SW 43. ' 

[a] Thus a representation by a 
well borer that he had certain appli- 
ances by which he could remedy the 


to fulfill the promise made. 
defense that reliance was placed upon the promise 
as well as upon the representation.‘ 
representation accompanying a promise will not 
amount to fraud if it is immaterial without the 
Obviously the speaker cannot escape 
liability on the plea that his statements related to 
the future if he misrepresented hopes as facts,34 
contingencies as existing conditions,*® or contem- 
plated arrangements as arrangements already agreed 


Particular controlling circumstances. 


Burroughs Adding | 


[26C.J.] 1091 


In such ease it is no 


But a false 


Whether in 


evils resulting from an influx of 
quicksand, coupled with the assur- 


ance that he would put them into 
the wells if the contract was made, 
when he had no such appliances, 
are representations as to a fact and 
not mere promises to do something 
in the future. Davis v. Driscoll, 22 
Tex.. Civi A. 145) 540Siwade. 

82. Kley v. Healy, 127 N. Y. 555, 
28 NE 593; Damers v. Sternberger, 
102 NYS 739; Hubbard v. McLean, 
115 Wis. 9, 90 NW 1077. 

[a] Rule applied.—(1) ‘Even if 
reliance is placed upon the mere 
promises of the defendant, as well 
as upon his false representations, 
still a cause of action for fraud may 
be maintained, provided the repre- 
sentations had a material effect in 
accomplishing the deception. Ad- 
dington v. Allen, 11 Wend. (N. Y.) 
374; Shaw v. Stine, 21 N. Y. Super. 


157; Matthews v. Bliss, 22 Pick. 
(Mass.) 48; Cooley on Torts 502. 
(2) It is not necessary that they 


should be the sole inducing cause.” 
Kley v. Healy, 127 N. Y. 555, 561, 
28 NE 593. 

Partial reliance in general see 
infra § 76%. 

83. Dawe v. Morris, 149 Mass. 
ee 21 NE 3138, 14 AmSR 404, 4 LRA 


84. Martin v. Veana Food Co., 153 
Mich. 282, 116 NW 978 (where de- 
fendants induced plaintiff to pur- 
chase corporate stock and become a 
district manager by false represen- 
tations that an insolvent business 
was prosperous and that a good 
manager should sell three hundred 
cases of food a month, when to de- 
fendant’s knowledge no manager had 
ever sold that much during the com- 
pany’s existence, defendants were 
guilty of misrepresenting their 
hopes as actual facts and liable to 
plaintiff). See also infra § 26. 

85. Grosh v. Ivanhoe Land, etc., 
Go., 95° Va. 161, 27 SH 841: (a ‘mis- 
representation that a town wherein 
plaintiff was thereby induced to pur- 
chase land was the only city on the 
south branch of a given railroad and 
was a great oil distributing center 
was a remediable misrepresentation 
of an existing fact and not an ex- 
pression of opinion that the town 
would become such a great distrib- 
uting city, etc.). 

86. Garry v. Garry, 187 Mass. 62, 
(22 Noo 33559 Unis... Gypsum /Coriyve 
Shields, (Tex. Civ. A.) 106 SW 724 
Hea 108 SW 1165]. See also infra § 


fa] Tilustrations.—(1) A false 
representation that other govern- 
ment contractors would be required 
to use adamant and which induced 
plaintiff contractor to buy said ada- 
mant of defendant was not an ex- 
pression of opinion, but having been 
made as a positive statement of re- 
quirements, already decided upon, 
was a misrepresentation of fact. 
U. S. Gypsum Co. v. Shields, (Tex. 
Civ. A.) 106 SW. 724 [aff 108 SW 
1165]. (2) Representations to a 
married woman that a sale had al- 
ready been arranged by which her 
husband was to receive one half of 
the proceeds thereof, and which in- 
duced her to release her dower, were 
not merely promissory representa- 
tions but constituted actionable mis- 
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a given case particular statements are nonactionable 
predictions. or promises 8? or actionable misrepre- 
sentations of past or existing facts *8 depends on, 
the peculiar circumstances involved.®® 
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Rule in equity. The general rule that failure to 


statements of fact. Garry v. Garry, 
187 Mass. 62, 72 NE 335. 

87. [a] Nonactionable predictions 
or promises. — (1) Representations 
by land development company in- 
ducing purchase of property in a 
proposed town that the street on 
which the given lot was_ located 
would become a principal thorough- 
fare in the business section and that 
the lot could be resold for two or 
three times the price paid. Jackson 
v. People’s Trust Co., Ltd., 7 DomLR 
384, 22 WestLR 325. (2) Repre- 
sentation ‘by lessor that he had con- 
tracted for improvements on _ the 
leased premises. Welshbillig  v. 
Dienhart, 65 Ind. 94. (3) Represen- 
tation by the seller of an interest in 
a patent on a boll weevil machine 
that he would deliver one machine 
to a government agricultural agent 
in each county for a sample. Pat- 
ton v. Tidwell, (Ala. A.) 87 S 624. 
(4) Representations inducing a sub- 
scription to railway stock that the 
railway would be economically built 
and that the stock would be a good 
investment and pay dividends. Wes- 
ton v. Columbus Southern R. Co., 90 
Ga. 289; 15 SH 773. (5) Representa- 
tion that the speaker would secure 
the execution of a given contract. 
Barbrick v. Carrero, 184 App. Div. 
160, 171 NYS 447. (6) Seller’s in- 
correct predictions as to what un- 
tried machinery would do in the 


future. Conant v. Terre Haute Nat. 
State Bank, 121 Ind, 323, 22 NE 
250. (7) Seller’s representation that 


the freight charges on a machine 
would not be over a certain amount. 
Merchants’ Nat. Bank v. “Brisch, 140 
Mo. A. 246, 124 SW 76. (8) State- 
ment by insurer as to the amount of 
surplus and legal reserve .to be 
available on a twenty-year distribu- 
tion policy. Keithley v. New York 
Mut wee Inset Con acd TIT eb 845) e101! 
NE 503. (9) Statement by a wife, 
made to induce her husband to con- 
vey real estate to her, that she 
would never desert him nor treat 
him in a cruel or inhuman manner, 
but would live with him as a faith- 
ful wife and would treat him with 
kindness and consideration. Hods- 
den v. Hodsden, 69 Minn. 486, 72 NW 


562. (10) Statements inducing 
plaintiff to rent a house and pur- 
chase furniture therein that the 


three year lease thereon would be 
assigned to plaintiff and renewed 
for a further term of three years 
and that the owner would make all 
necessary outside repairs. Polscik 
v. Korff, 180 NYS 401. (11) State- 
ment that proceeds of a note would 
be used in a certain way. Allen v. 
United Zine Co., 64 Fla. 171, 60 S 
182. (12) Wholesaler’s representa- 
tion as to the volume of retailer’s 
future sales. Baldwin v. Moser, 
(Iowa) 123 NW 989, 155 Iowa 410, 
1386. NW 195. (18) A clause in a 
contract of sale reading ‘“‘payments 
to be made in four months, notes 
bearing interest at 6 per cent, notes 
to be secured by purchasers’ bonds 
held by and guaranteed by L. H. & 
Co.” were not actionable misrepre- 
sentations of existing fact but a 
mere promise to have the bonds so 
held and guaranteed ready for de- 
livery to plaintiff as security for the 
notes. Wheeler Condenser, etc., Co. 
v. Libby, 231 Mass. 561, 121 NE 416. 

gs. [a] Actionable misrepresen- 
tations of past or existing facts.— 
(1) Plaintiff’s misrepresentations, in- 
ducing defendant to contract for the 
installation of safety devices, that 
a trust was about to be formed 
which would thereafter increase the 


price of the installation of such de- 
vices. Standard Interlock El. Co. 
ve. Wilson) 218 );Pa. 280; (64— Ay 463: 
(2) Representations by a tinner that 
he could and would put on plaintiff’s 
house a roof that would not leak 
for twenty years. McGar v. Wil- 
liams,°- 26. Ala. \ 469," 62) ‘AmD. 739: 
(3) Representation inducing plain- 
tiff to enter into a lease contract to 
the effect that a pier, then in prog- 
ress of construction, would be com- 
pleted and maintained, and that its 
construction had already been pro- 
vided for and arrangements had 
been made with steamship lines to 
use such pier. Garrett v. Finch, 107 
Va. 25, 57 SE 604. (4) Representa- 
tion inducing plaintiff to invest in 
an enterprise that defendant, who 
was interested therein, was a mem- 
ber of a certain law firm, that he had 
sold a mine and was in a deal with 
a well-known firm, was a rich man, 
and that his mother had made out 
checks for the amount she was to 
contribute to the enterprise. Damers 
v. Sternberger, 95 NYS 532. (5) 
Representation inducing the pur- 
chase of stock certificates that the 
purchaser could secure a loan 
thereon because arrangements had 
already been made for the issuance 
of such loans. U. S:. Home Co, v. 
O’Connor, 48, Cole. 354, 110 P 74. 
(6) Representation made to induce 
the purchase of corporate stock that 
the corporation had already  con- 
tracted for the building of mills in 
the future. Owens v, Boyd Land 
Co., 95 Va. 560, 28 SE 950. (7) Rep- 
resentations that the assignor of a 
lease had a cash customer therefor 
who was then and always ready and 
willing to purchase at a bonus in 
cash. Seaman v. Becar, 15 Misc. 
616, 38 NYS 69. (8) Statement by 
physician to injured employee that 
employee’s fractured leg bones had 
a good union and that his leg would 
be all right so far as the statement 
referred to the union of the bones. 


Bailey v. London Guaranty Co., 
(Ind. A.) 121 NE 128. (9) State- 
ment by vendor that a place “will 


keep 25 cows.’ Belka v. Allen, 82 
Vt. 456, 74 A 91. (10) Statements of 
contemporaneous facts as to what 
the speaker is actually doing at the 
time of the negotiations cannot be 
considered as promissory. Kilgore 
v. Bruce, 166 Mass, 136, 44 NE 108. 
(11) Defendant assurance company’s 
representation that if plaintiff con- 
tinued the payment of premiums for 
a certain time she would get a free 
policy was not a mere promise as to 
what would be done in future but a 
statement as to the course of the 
company’s business and as such an 
actionable misrepresentation of an 
existing fact. Kettlewell v. Refuge 
Assurs? Cos ii S0Si ik, SB 54507.3 
BRC - 844) ‘fafis [L909q)) Ay Gy 2437. 
(12) Under code provisions charac- 
terizing as actual fraud any “acts 
fitted to deceive” and “connivance 
with intent to deceive or induce an- 
other to enter into a contract,’’ where 
a treasurer of a school district, who, 
confederating with another to assist 
him in procuring money, and for the 
purpose of misleading the public, in- 
dorsed upon a school warrant ille- 
gally issued that it had been pre- 
sented for payment and refused for 
lack of funds, and also officially cer- 
tified that it would be paid as soon 
as funds were at hand, and thereby 
induced an innocent purchaser to 
take the warrant for a valuable 
consideration, he was not merely ex- 
pressing an opinion that the war- 
rant was regularly issued and that 


For later cases, developments and changes in the law see. cumulative Annotations, same title, page and note number. 


[§ 25 


perform a promise is not fraud has been recognized 
in equity,°° subject to the limitation that, where the 
promise is a mere device to defraud, 
ground for equitable relief.% 


it will be 


it would be paid when due, but was 
guilty of actionable misrepresenta- 
tion of fact. Whitbeck v. Sees, 10 
S.<D.. 417, 73 NW 915. 

89. Sallies v. Johnson, 85 Conn. 
77, 81 A 974, AnnCas1913A 386; and 
cases supra notes 87, 88. 

[a] “About to” not promissory.— 
A false statement that defendant 
was “about to and would abandon 
the barber business” was future and 
nonactionable as to the “would,” but 
was present and actionable as to the 
“about to’ part /of said statement. 
Sallies v. Johnson, 85 Conn. 77, 81 
A 974, AnnCasl1913A 386. 

90. Ark.—Hirsch vy. Hirsch, 21 
Ark. 342. 

Fla.—Harrington vy. ‘Rutherford, 38 
Fla. 321, 21-S 283.- 


Ill. —Murphy Vv. Murphy, TSO Ti 
360, 59 NE 796; Day v. Ft. Scott 
Iny., eter miCo:; 153 Th. 293, 738 “NE 
567 laff 53 Tll. A. 165]; Haenni vy. 


Bleisch, 146 Ill. 262, 34 NE 153. 


i. ees v. Jagers, 49 Ind. 
N. J.—Lovett v. Taylor, 54 N. J. 


Eq. 311, 34 A 896. 

Tex.—Moore v. Cross, 87 Tex. 
29 SW 1051. 

Va.—Orr v. Goodloe, 93 Va. 
24 SE 1014. 
aa yee Va.—Love v. Teter, 24 W. 

Equitable relief for actual fraud 
in general see Equity § 89 et seq. 

91. Ala.—Barrell v. Hanrick, 42 
Ala. 60. 

Cal.—Alaniz v. Casenave, 91 Cal. 
41, 27 P 521; Hays v. Gloster, 88 
Cal. 560, 26 P 367; Nordholt v. Nord- 
holt, 87 Cal. 552, 26 P 599, 22 AmSR 
268; Mowry v. Heney, 86 Cal. 471, 
25 P17; Adams v. Lambard, 80 Cal. 
426, 22 P 180; Feeney v. Howard, 79 


557, 
2638, 
Va. 


Cal. 526, 21 P 984, 12 AmSR 162, 4 
LRA 826; Brison v. Brison, 75 Cal. 
525, 17 P 689, 7 AmSR 189; Broder 


v. Conklin, 77 Cal. 330, 19 P 513. 
95ers Dowd Vv. Tucker, 41 Conn. 

Hawaii.—kKeanu v. Kamanoulu, 20 
Hawaii 96. 

Ill. Jones v. Neely, 72 Til. 449. 

Ind.—Arnold v. Cord, 16 Ind. 177. 

Kan.—Douthitt v. Applegate, ys 
Kan. 395,.6 © ‘(6%b,, 62) AimR 5335 
Newell v. Newell, 14 Kan. 202. 

N. J.—Lovett v. Taylor, 54 N. J. 
Eq. 2) 34 A 896. : 
N. Y.—Wood v. Rabe, 96 N. Y. 
414, 48 AmR 640; Wheeler v. Rey- 

nolds, 66. N. Y. 227. 

Pa.—Wolford v. Herrington, 74 
Pa, esl 15. 7AmR» 54886 WPawsneo: 
Church v. Ruland, 64 Pa. 432; Hoge 
v. Hoge, 1 Watts 168, 26 AmD 52. 

S. C.—Kinard v. Hiers, 24 S. C. 
Eq. 428, 55 AmD 648. 

Tenn.—Richardson  v. Adams, 10 
Yerg. 273. 

Wyo.—Metcalf v. Hart, 3 Wyo. 513, 
Pai pele MMOS ne ee AB at AmSR 122. 

Eng.— Young Vv. Peachy, 2). Atk: 


254, 26 Reprint 557; Thynn v. Thynn, 
1 Vern. Ch. 296, 23 Reprint 479. 
[a] Rule -applied: (1) A bill 


which alleged that the grantee of 
lands had obtained possession of the 
notes given for the price, under the 
promise to return them, and that he 
had broken the-promise and refused 
to perform it, the promise being part 
of the consideration of the convey- 
ance, showed a case of fraud in 
equity. Jones v. Neely, 72 Ill. 449. 
(2) One inducing another by prom- 
ises to sell or lease land, to erect 
improvements upon, such ‘land, and 
then revoking the license to go upon 
the land and refusing to fulfill his 
promises, is guilty of fraud entitling 
the defrauded party to remove ims 


§ 26] 
[§ 26] 


established, the misrepresentation 


lief, or intent is an actionable representation of 


provements or secure compensation 
for them. Metcalf v. Hart, 3 Wyo. 
DUS, A 12 OOO. Bil 2s ye Veh wrist 
122. (8) Where one was induced by 
promises subsequently broken to 
erect improvements on land, and the 
promisor knew that such improve- 
ments were being erected, recovery 
could be had jin equity to the extent 
of the expenditure for such improve- 
ments, the broken promise being re- 
garded as a constructive fraud. 
Wainwright v. Talcott, 60 Conn. 43, 
22 A 484, 

Broken promise as basis of con- 
structive trust see Trusts [39 Cyc 
172 et seq]. 

92. Cross references: 

Particular transactions and represen- 

tations see infra §§ 92-115. 
pecs fs of contract see Contracts 


93. U. S.—IiIn re Hunter-Rand Co., 
241 Fed. 175; Rogers v. Virginia- 
Carolina Chemical Co., 149 Fed. 1, 78 
CCA 615. 

Ala.—Clarkson v. Pruett, 201 Ala. 
632, 79 S 194. ' 

Iowa.—City Deposit Bank Vv. 
Green, 138 Iowa 156, 115 NW 893. 


N. Y.—Gabriel v. Graham, 154 
NYS 493. : : 
Okl.— McLean v. Southwestern 
Casualty Ins: Co., 61 Okl. 79, 159 


P 660; Cooper v. Ft. Smith, etc., R. 
Cone 23 Ok 13999) E785. 

R. I.—Swift v. Rounds, 19 R. I. 
527, 35 A 45, 61 AmSR 791, 33 LRA 
561. 

Eng.—Edgington  v. 
2OChe We 4595 48375 
' See Nicholson v. Peterson, 18 
Man. 106, 8 WestLR 570 (the condi- 
tion of a man’s mind is a fact, and a 
misrepresentation as to the condi- 
tion of his mind is therefore a mis- 
statement of fact). 

94. Contrary view see infra text 
and note 16 et seq. 

95. U. S—Vulcan Metals Co. v. 
Simmons Mfg. Co., 248 Fed, 853, 16] 
CCA 7 [certiorari den 247 U. S. 507, 
88 SCt 427, 62 L. ed. 1241]; Stebbins 
v. Eddy, 22 F. Cas. No. 13,342, 4 
Mason 414. 

Ala.—Clarkson v. Pruett, 201 Ala. 
63:24 ion > eos 

Conn.—Sallies v. Johnson, 85 Conn. 
77; 81 A 974, AnnCas1913A 386. 

Hawaii,—Notley v. Notley, 23 Ha- 
waii 724. 

Iowa.—City Deposit Bank v. Green, 
138 Iowa 156, 115 NW 893. 

Md.—Brager v. Friedenwald, 128 
Mad. 8, 97 A 515; Gale v. McCullough, 
118 Md. 287, 84 A 469. i 

Minn.—Olson v. Smith, 116 Minn. 
430, 134 NW 117; McElrath v. Elec- 
tric Inv. Co., 114 Minn. 358, 131 NW 
380. 

N. Y.—Deyo v. Hudson, 225 N. Y. 
602, 122 NE 635 [rev 174 App. Div. 
746, 161 NYS 494 (rev 89 Misc. 525, 
153 NYS 693)]; Adams v. Gillig, 199 
N. Y. 314, 92 NE 670, 32 URANS 
127,20 AnnCas 910 [aff 131 App. 
iDihin. AW. Tsk. INNES S WOME Stoltz Vv. 
Reynolds, 169 NYS 170 (dictum) ; 
Robert v. Robert, 87 Mise. 629, 150 
NYS 366. : 

Okl.—Cooper v. Ft. Smith, 
13 CO eS OE ies OS) AE Teo 

Or.—Koehler v. Dennison, 72 Or. 
362, 143 P 649; Olston v. Oregon 
Water Power, etc. Co., 52 Or. 343, 
96 P 1095, 97 P 538, 20 LRANS 915. 

Pa.—Standard Interlock El. Co. v. 
Wilson, 218 Pa. 280, 67 A 463. 

PhS Wilt, eve ROUNGS, LOL ven i 
527, 35 A 45, 61 AmSR 791, 33 LRA 
561. 

Man.—WNicholson v. Peterson, 18 
Man, 106, 8 WestLR 570. 

See Sweet v. Kimball, 166 Mass, 


Fitzmaurice, 


etc., 


(6) State of Mind as a Fact.°? Si 
the state of a man’s mind is as much a fact as 
the state of his digestion,®* the weight of authority %4 
holds that if the falsity of the statement can be 


FRAUD 


Since | fact.% 


of opinion, be- 


332, 44 NE 248, 55 AmSR 406 (hold- 
ing that the use by a creditor of 
promises’ of assistance to his debtor 
in his affairs as a device to lure 
him into the state, with intent to 
cause his arrest and compel him to 
pay for his release, is a _ sufficient 
fraud upon which to found an ac- 
tion). 

“Asserting a belief is asserting 
the fact of belief, and if it is done 
with a design to mislead, it is fraud- 
ulent.” Foster v. Swasey, 9 F. Cas. 
No. 4,984, 2 Woodb. & M. 217, 224. To 
same effect International, ete., R. Co. 
Wo snurords 66) Dex, (Clv.) AW 2515) 80 
SW 1189. 

“An opinion is a fact, and it may 
be a very relevant fact; the expres- 
sion of an opinion is the assertion 
of a belief, and any rule which con- 
dones the expression of a con- 
sciously false opinion condones a 
consciously false statement of fact.’ 
Vulcan Metals Co. v. Simmons Mfg. 
Conn 248) Heda Spe, 80.6.) Lole CCA my 
[eertiorari den 247 U. S. 507, 38 
SCt 427, 62 L. ed. 1241]. 

[a] Mlustrations.—(1) Where, to 
induce the citizens of a given city 
to donate funds in the form of 
promissory notes, a railroad stated 
that if it did not receive fifty thou- 
sand dollars donations it would 
build a contemplated line to another 
and rival city, whereas in fact it 
had already determined to build to 
the given city, such statement was 
actionable fraud good as défense to 
a suit on the notes because it was a 
misrepresentation of a then existing 


fact, namely, the railroad’s inten- 
tion, Coopers vets. smith, etc:, RR, 
COs, Hoe ORE sIb)s OOS) wisi. (2) 


Where a purchaser whose deed con- 
tained no restrictive covenant repre- 
sented that he intended to erect a 
dwelling, whereas he intended and 
immediately proceeded to erect a 
garage, the representation was 
equivalent to one of fact. Adams vy. 
Gillig, 199 IN. ¥. 314, 92) NH 670, 32 
LRANS 127, 20 AnnCas 910 [aff 131 
App. Div. 494, 115 NYS 999]. 

96. U. S.—Glaspie v. Keator, 56 
Fed. 203, 5 CCA 474. 

Ala.—Moon v. Benton, 13 Ala. A. 
473, 68 S 589; Wall v. Graham, 192 
Ala. 396, 68 S 298. 

Cal.—MacDonald v. De Fremery, 
168s Cale gS ot Als Unosue De pS. ave 
Grady, 168 Cal. 78, 141 P 926; Cruess 
v. Fessler, 39 Cal. 336. -« 

Ind.—Rochester Bridge Co. v. Mc- 


Neill, 188 Ind. 432, 122 NE 662. But 
see cases infra note 16. 
Iowa.—Mattauch v. Walsh, 136 


Iowa 225, 113 NW 818; Scott v. Bur- 
NLS Od oO Wraleero Osment On) guPINOVV 
422. 

Me.—Goodwin y. Fall, 102 Me. 353, 
C6NeA A U2 


Mass.—Gurney v. Tenney, 197 
Mass. 457, 84 NE 428; Milliken vy. 
Thorndike, 103 Mass. 382; Pike v. 
Fay, 101 Mass. 134. 


Mich.—French vy. Ryan, 104 Mich. 
625, 62 NW 1016. 

Minn.—Hedin v.. Minneapolis Med- 
ical, etc., Inst., 62 Minn. 146, 64 NW 
158, 54 AmSR 628, 35 LRA 417. 

Mo.—Judd v, Walker, 114 Mo. A. 
128, 89 SW 558. 

N. Y.—Peo. v. Peckens, 153 N. Y. 
576, 47 NE 8838; Hickey v. Morrell, 
102 N. Y. 454, 7 NE 321, 55 AmR 824; 
Cullen v. Hernz, 13 NYSt 333. 

Or.—Steen v. Weisten, 51 Or. 473, 
94 P 834; Smith v. Griswold, 6 Or. 
440 (dictum). 

Tex.—International, etc., R. Co. v. 
Shuford, 36 Tex. Civ. A. 251, 81 SW 
1189. 


Vt.—Darling v. Stuart, 63 Vt. 570, 


[26 C.J.] 1093 


This redress may be had for the dishonest 
expression of an opinion contrary to that really 
entertained by the speaker,*® especially if he is an 
apparently disinterested third person,9? or if a 
deliberately false opinion is expressed in terms im= 
porting personal knowledge of its truth,®’ or for 


22 A 634; Somers vy. Richards, 46 Vt. 
170. But compare infra note 16. 

Eng.—Smith vy. Land, ete., Prop- 
erty, Conp.2saChe Dy ve 

[a] Leading cases.—Stebbins vy. 
Hddy, 22 F. Cas. No. 13,342, 4 Mason- 
414; Peo, v. Peckens, 153 N. Y. 576, 
47 NE 883; Simar v. Canaday, 53 
Nene 29/85, lis) sAgmIR, e523" iia themes 
pene ete, Property, Corp:,) 28° (eh: 

{b] Illustration. Where defend- 
ant bridge company’s agents visited 
plaintiff at the hospital to which he 
had been taken after injuries due to 
defendant’s negligence, and stated to 
him that they had consulted physi- 
cians and knew that his injuries 
were Slight and temporary, when in 
reality they were severe and perma- 
nent, and thereby induced plaintiff 
to settle for a nominal sum, the 
court held that such statements, al- 
though admittedly mere expressions 
of opinion, were nevertheless action- 
able on proof that defendant be- 
lieved them to be false and that the 
whole transaction was a mere con- 
trivance to defraud plaintiff. Roch- 
ester Bridge Co. v. McNeill, 188 Ind. 
432, 122 NE 662. But compare infra 
note 16. 

[c] A bank director’s knowingly 
false expression of opinion as to the 
solvency of the bank was actionable, 
since ‘‘an expression of an opinion, 
to avoid an action for deceit, must 
be the expression of an opinion hon- 
estly entertained by the person mak- 
ing it.’ MacDonald v. De Fremery, 
168 Cal, 189, 199, 142 P 73. 

[da] Necessity of intent to de- 
ceive.—(1) “It is only when the 
statements become in legal effect 
representations of fact, or the ex- 
pression of opinion is insincere and 
made with ulterior purpose to de- 
ceive or mislead the injured person, 
that they may be treated as fraudu- 
lent.” Owens v. Norwood-White Coal 
Co., (Iowa) 174 NW 851. To same ef- 
fect Montgomery St. R. Co. v. Mat- 
thews, 77 Ala. 357, 54 AmR 60; Hock- 
ensmith v. Winton, 11 Ala. A. 670, 66 
S 954. (2) ‘Expressions of opinion 
will support an action for deceit when 
knowingly false and made with the 
intent to deceive, and are so acted 
upon that they do deceive.” Moon 
v. Benton, 13 Ala.\ A. 478, 482, 68 S 
589. (3) To base a charge of fraud 
on the expression of an opinion the 
opinion and belief must be fraudu- 
lently misrepresented, and it is not 
enough that the truth differs from 
the opinion. Seymour v. Chicago, 


ete.,, KR. Coy 181 Iowa 218, 164 INiW 
352. (4) Intent generally see infra 
§§ 44-48. 


97. Adams v. Collins, 
422, 431, 82 NE 498. 

[a] Reason for rule.—A _ third 
person has not the same latitude as 
a seller because “the buyer in deal- 
ing with the seller would naturally 
be supposed to be on his guard, 
whereas he would not be on his guard, 
and would have no reason for being 
on his guard in dealing with a dis- 
interested third person.” Adams vy. 
Collins, 196 Mass. 422, 431, 82 NE 


498, 

98. Me.—Goodwin v. Fall, 102 Me. 
353, 66. Ac (273 Atlas “Shoe <Co. vy. 
Bechard, 102 Me. 2038, 66 A 390, 10 
LRANS 245. 

Mass.—Milliken vy. Thorndike, 103 
Mass. 882. 

Mo.—Judd v. Walker, 114 Mo. A. 
128, 89 SW 558. 

N. Y.—Hickey v. Morrell, 102 
N. Y. 454, 7 NE 8241, 55 AmR 824, 

Tex.—International, ete., R. Co. v. 
Shuford, 36 Tex. Civ. A. 251, 81 SW. 


196 Mass. 
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a promise made with the present intent of future | breach.%° 


1189; Davis v. Driscoll, 22 Tex, Civ. 
A. 14, 54 SW 43. 


99. U. S.—Wright v. Barnard, 248 
Fed. 756; Church v. Swetland, 243 
Fed. 289, 156 CCA 69; Rogers v. 


Virginia-Carolina Chemical Co., 149 
Fed. 1, 78 CCA 615; Old Colony Trust 
Co. v. Dubuque Light, etc., Co., 89 
Fed. 794; Fenwick v. Grimes, 8 F. 
Cas. No. 4,734, 5 Cranch C. C. 603. 
Ala.—Clarkson v. Pruett, 201 Ala. 
632, 79 S 194; Birmingham Ware- 
house, ete., Co. v. Elyton Land Co., 
93 Ala. 549, 9 S 235; McGar v. Wil- 
liams, 26 Ala. 469, 62 AmD 739. 
Conn.—McLaughlin v. Thomas, 86 
Conn. 252, 85 A 370; Sallies v. John- 
son, 85 Conn. 77, 81 A 974, AnnCas 
1913A 386; Dowd v. Tucker, 41 Conn. 
Aes Ayres v. French, 41 Conn, 142. 
D. C.—Hight v. Richmond Park 


Impr. Co., 47 App. 518. 
Hawaii.—Notley v. Notley, 23 Ha- 
waii 724; Keanu v. Kamanoulu, 20 


Hawaii 96. 

Iowa.—City Deposit Bank v. Green, 
138 Iowa 156, 115 NW 893; Blaul v. 
Nandel, 187 Iowa 301, 114 NW 899; 
Oakey v. Ritchie, 69 Iowa 69, 28 NW 
448. 


Kan.—Douthitt v. Applegate, 33 
Kan. 395, 6 P 575, 52 AmR 533; New- 
ell v. Newell, 14 Kan. 202; Lancaster 
Nat. Bank v. Mackey, 5 Kan. A. 437, 
49 P 324. 

Ky.—Daniel v. Daniel, 190 Ky. 210, 
226 SW _ 1070. 

Md.—Price v. Read, 2 Harr. & G. 
291. 


Mich.—Munzer v. Stern, 105 Mich. 
523, 68 NW 5138, 55 AmSR: 468, 29 
LRA 859; Wilson v. Eggleston, 27 
Mich. 257; Laing v. McKee, 13 Mich. 
124, 87 AmD 738. 

Minn.—Holmes v. Wilkes, 130 
Minn. 170, 153 NW 308; Cox v. EHd- 
wards, 120 Minn. 512, 139 NW 1070; 
Olson v. Smith, 116 Minn. 430, 134 
NW 117; Albitz v. Minneapolis, etc., 
R. Co., 40 Minn. 476, 42 NW 394. 

Miss.—Gross v. McKee, 58 Miss. 
536. 

Nebr.—Cerny v. Paxton, etc., Co., 
78 Nebr. 134, 110 NW 882, 10 LRANS 
640; Pollard v. McKenney, 96 Nebr. 
742, 96 NW 679, 101 NW 9; Abbott 
v. Abbott, 18 Nebr. 503, 26 NW 361. 

Nev.—Ivancovich v. Stern, 14 Nev. 
341. 

N. H.—Goodwin v. Horne, 60 N. H. 
485. 

N. J.—Schrafft v. Fidelity Trust 


COmnise Na dee Lb) 62) AY 9383) (Gic- 
tum). 

N. C.—Herndon v. Durham, etc., R. 
Co., 161 N:. C. 650, 77 SH 683; Trox- 
Jer v. New Era Bldg. Co., 137 N. C. 
51, 49 SE 58. 

Okl.— McLean v. Southwestern 
Casualty. Ins.'Co.,, 61 Okl. 79, 159" P 


660; Blackburn v. Morrison, 29 Okl. 
510, 118 P 402, AnnCas1913A 523. 

R. I.—Swift v. Rounds, 19 R. I. 
527, 35 A 45, 61 AmSR 791, 338 LRA 
561. 

Tex.—Chicago, etc., R. Co. v. Tit- 
terington, 84 Cxa2l 3, UES WW ane tia 
31° AmSR 389; Henderson vy. San An- 
toniow ete. Rab Coy. 17 Tex.) 5605767 
AmD 675; Lott Town, etc., Co. v. 
Harper, (Civ. A.) 204 SW 452; Mid- 
Continent L. Ins. Co. v. Pendleton, 
(Civ. A.) 202 SW 769 (dictum); 
General Bonding, ete., Ins. Co, v. 
Mount, (Civ. A.) 183 SW 783; South 
Mexase Monte. Co; vas Coe. (Clive A.) 
166 SW 419; Ferrell v. Millican, 
(Civ. A.) 156 SW 230; Touchstone v. 
Stages, (Civ. A.) 39 SW 189; Ameri- 
can Cotton Co. v. Collier, 30 Tex. Civ. 
A. 105, 69 SW 1021; McKEarland v. 
McGill, 16 Tex. Civ. A. 298, 41 SW 
402; Jones Lumber Co. v. Villegas, 
8 Tex. Civ. A. 669,,28 SW 558; Smith 
v. Lightner, (Civ. A.) / 26 SW 779; 
Moore v. Cross, (Civ. A.) 26 SW 122. 

Wash.—Hewett v. Dole, 69 Wash. 
163, 124 P 374, 377 [eit Cye]. 

W. Va.—Martin v. South Bluefield 
Land Co., 81 W. Va. 62, 94 SE 493. 


1 


FRAUD 


Eng.—Gerhard v. Bates, 2 HE. & B. 
476, 75 ECL 476, 118 Reprint 845. 

“To profess an intent to do or not 
to do, when the party intends the 
contrary, is as clear a case of mis- 
representation and of fraud as could 


be made.’ Sen v. Durnam, ete., 
FES Co), eh 6I4 Ns ex 6501, 656; mard SE 683, 
685. 


“When the promise is made with 
no intention of performance, and four 
the very purpose of accomplishing a 
fraud, it is the most apt and effective 
means to that end, and the victim 
has a remedy by action and defense.” 
Goodwin v. Horne, 60 N. H. 485 
{quot City Deposit Bank v. Green, 
1385 Towa. 156, Lb sINIWs 893, 7 896; 
Cerny v. Paxton, etc., Co., 78 Nebr. 
134, 110 NW: 882, 10 LRANS 640]. 

[a] Rule applied.—(1) A person 
selling corporate stock on a promise 
that the buyer will be given a sala- 
ried position with the corporation, 
without intention to keep the prom- 
ise and knowing that the promise 
will not be fulfilled, is guilty of ac- 
tionable fraud. Holmes vy. Wilkes, 
130 Minn. 170, 153 NW 308. (2) The 
signing of an agreement by officers 
of a corporation providing for in- 
creasing the stock and placing part 
in escrow for complainant amounted 
to a representation of fact that they 
then intended to do this, and, such 
intention not existing, they were 
guilty of fraud. Wright v. Barnard, 
248 Fed. 756. 


[b] In Massachusetts (1) the rule 
of the text obtains, McCusker v. 
Geiger, 195 Mass. 46, 80 NE 648. 


(2) Where defendant sold the furni- 
ture and goodwill of a lodging house 
to plaintiff with the intention of re- 
moving the furniture and then after 
title had passed surreptitiously re- 
moved it, she was guilty of fraud. 
Brown vy. Statter, 206 Mass. i19, 92 
NE 78. (3) But, in an action for 
deceit based on an alleged false oral 
promise made in connection with a 
written contract, the court held that, 
assuming the declaration raised the 
question of a misrepresentation of 
intent, there could be no recovery in 
fraud on this ground because the 
injury resulted from a nonperform- 
ance of a promise and therefore 
sounded in contract rather than in 
tort, and because to allow such a 
recovery would violate the statute 
of frauds. Dawe v. Morris, 149 
Mass. 188, 21 NE 318, 14 AmSR 404, 
4 LRA 158. (4) Where, in an action 
for breach of a written subcontract 
to carry ‘mails, it was alleged by way 
of defense that plaintiff had made a 
fraudulent oral promise to procure 
a change in the schedule, it was held 
that such fraudulent oral promise 
could not Be allowed as a defense, 
because to allow it would be con- 
trary to the statute of frauds. 
Knowlton v. Keenan, 146 Mass. 86, 
15 NE 127, 4 AmSR 282. 

{c] In New York (1) there are 
early cases holding that a charge 
of fraud cannot be predicated upon 
a mere promise, even when such 
promise is made with the intention 
not to perform it. Closius v. Rein- 
ers, 18 App. Div. 1638, 48 NYS 297; 
Farrington v, Bullard, 40 Barb. 512; 
Gray v. Palmer, 25 N. Y. Super. 500 
{aff 41 N. YY." 6207s Bisher v.. New 
York C. Pl, 18 Wend. 608; Gallager 
v. Brunel, 6 Cow. 346. (2) But the 
modern New York rule is in harmony 
with the text. Deyo v. Hudson, 225 
N. Y. 602, 122 NE 635 [rev 174 App. 
Div. 746, 161 NYS 494 (rev 89 Misc. 
525, 1538 NYS 693)]; Gabriel v. Gra- 
ham, 168 App. Div. 847; 154 NYS 
493; Jones v. Jones, 40 Misc. 360, 
82 NYS 325. See Hill v. Chamber- 
lain, 64 App. Div. 609, 71 NYS 639 
{aff 170 N. Y.-595 mem, 63, NE 1117 
mem ] (fraudulently procuring a 
mortgagor to allow his property to 
be sold at an inadequate price at 
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Under this doctrine the speaker has been 


foreclosure: sale by an agreement 
that the purchaser will act on be- 
half of the mortgagor and bid in the 
property for him, thus inducing the 
mortgagor not to bid, the party pur- 
chasing for himself and refusing to 
comply with his agreement, consti- 
tutes actionable fraud, although the 
agreement is not sufficient to consti- 
tute a valid contract); Bernstein v. 
Lester, 84 NYS 496 (one who obtains 
money on a promise made with 
fraudulent intent, to deliver certain 
goods in his stock, and then sells his 
entire stock to another, is liable for 
the fraud); Lieberman vy. Mulhern 
Steam MHeating Co., -159 NYS 42 
(where the owner of rugs fraudu- 
lently secured possession of them 
from plaintiffs, who held them under 
a lien for cleaning and storage, by 
giving a check, payment of which 
was guaranteed, but had already 
been stopped at or about the date the 
check was delivered, the lienholders 
were entitled to damages for such 
fraud and deceit). (3) “Fraud can- 
not be founded solely upon a prom- 
ise not performed, even if the, 
promisor never intended to fulfill the 
same” but recovery can be had for 
a vendee’s representation of his in- 
tent to erect a dwelling on the realty 
bought, when at the time he intended 
to build a garage thereon. The lat- 
ter statement “was in no sense a 
promise” but “a statement of a pres- 
ent existing intent and...as much 
an existing fact as any other fact 
that could be made the basis of a 
charge of fraud.”) Adams y. Gillig, 
131 App. Div. 494, 497, 115 NYS 999 
[aft 199. Nw PY 34 92 SNUBS IG HOM eae 
LRANS 127, 20 AnnCas 910]. (4) 
See also New York cases supra notes 
98, 95; and infra note 7. 

[d] Im Ohio (1) there is an early 
case in tort for deceit holding that 
“the intention of a party not to ful- 
fill [a promise], has not ever 
been considered among the fraudu- 
lent acts which, in judgment of law, 
render a party liable.” Smith v. 
Bowler, 12° Oh. Dec. (Reprint) 770, 
7738, 1 Disn. 520. (2): Buta later case 
holds that a promise made with no 
present intention to fulfill it amounts 
to a false representation upon which 
replevin can be _ based. American 
Hosiery Co. v. Baker, 18 Oh. Cir. Ct. 
604, 10 Oh. Cir. Dec. 219. 

{e] In Pennsylvania (1) there are 
early cases holding that fraud can- 
not be predicated upon a promise 
made with no intention of perform- 
ance. Backentoss v. Speicher, 31 Pa. 
324; Smith v. Smith, 21 Pa. 367, 60 
AmD 51; Miller v. Fulmer, 25 Pa. 
Super. 106, 111 (‘‘A false statement, 
to be deemed fraudulent in law, 
must relate to something represented 
as a fact existing either in the past 
or the present. Neither a declara- 
tion of an intention not really enter- 
tained, or a promise made with no 
intention of performance, is of itself 
a fraud that will vitiate a contract’). 
(2) But more recent decisions are 
in harmony with the text. Standard 
Interlock El. Co. v. Wilson, 218 Pa. 
280, 67 A 463 (where plaintiff repre- 
sented that he was about to organize 
a trust which would raise prices and 
thereby induced defendant then to 
enter into a contract. in order to 
avoid the increased prices, and plain- 
tiff had no intention of forming such 
trust, such miisrepresentation was 
fraud available as defense to an ac- 
tion on the contract; citing, in sup- 
port of the rule that a misrepresen- 
tation of intent is actionable) ; Sutton 
v. Morgan, 158 Pa. 204, 27 A 894, 38 
AmSR 841, and Williams ‘y. Kerr, 
152 Pa. 560, 25 A 618 (in both of 
which redress was allowed for such 
a misrepresentation but in neither of 
which there was any discussion of 
the difficulty here involved). - 

[f] In Wisconsin it has been held 


For later cases, developments and change@ in the law see cumulative Annotations, same title, page and note number. 
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held liable for misrepresenting his opinion as to the 
amount of future stock dividends,! the purposes for 
which he will use leased premises,” and his intention 
to buy an option,’? indorse a third person’s note,‘ 
bid in goods at an auction,® or contract a marriage.* 
It has likewise been held fraudulent to misrepresent 
the present intent of a third person to do a future 
Since the mere failure to perform a covenant 
does not conclusively establish that it was originally 
made with the fraudulent intent of a subsequent 
breach,$ there can be no redress unless it affirm- 
atively appears that at the time of making such 


act.* 


promise the promisor acted with 


that: (1) A promise made! without 
the intent to fulfill it does not con- 


stitute’ remediable fraud. Horton vy. 
Lee, 106 Wis. 439, 82 NW _ 360 
(dictum); Tufts v. Weinfeld, 88 


Wis. 647, 60 NW 992. (2) No state- 
ment as to what would be done or 
was intended to be done in the future 
constitutes fraud. James Music Co. 
v. Bridge, 134 Wis. 510, 114 NW 1108 
(a representation by the purchaser 
of a stock of goods, when making the 
contract, that he proposed to con- 
tinue business at the old stand was 
not actionable fraud because simply 
a statement of future intention and 


not an existing fact); Milwaukee 
Brick, ete., Co. v. Schoknecht, 108 
Wis. 457, 84 NW 8388. (3) On the 


other hand, a false representation of 
a present intent to refrain from a 
future act has been held remediable 
fraud. Bowe v. Gage, 127 Wis. 245, 
106 NW 1074, 115 AmSR 1010 (where 
defendant represented to plaintiff, a 
real estate broker employed to Sell 
defendant’s farm on a commission, 
that he had determined to keep the 
farm and not sell it, and he thereby 
induced plaintiff to settle his broker- 
age claims for a nominal sum, and 
it appeared that at the time of so 
representing defendant had the then 
existing intention to sell to a pur- 
chaser plaintiff had procured, which 
defendant subsequently did, such 
misrepresentation was. not a mere 
subsequently broken promise but an 
actionable misrepresentation of a 
then existing mental determination 
which was a fact, although depend- 
ent upon defendant’s mental state). 

1. Pioneer Tractor Co. Ltd. v. 
Peebles, 15 DomLR 275, 26 WestLR 
503,,5 WestWkly 989; Pioneer Trac- 
tor Co., Ltd. v. Peebles, 6 Sask. L. 
339. See also infra §§ 105, 111. 

2. Gale v. McCullough, 118 Md. 
287, 84 A 469 (lessee’s statement as 
to the purposes for which he will use 
premises is, if contrary to his inten- 
tion at the time of speaking, a mis- 
representation of an existing fact). 
See Feret v. Hill, 15 C. B. 207, 80 
ECL 207, 139 Reprint 400 (where 
ejectment was brought by the lessee 
against the lessor to recover posses- 
sion of the leased premises, and the 
lessor set up in defense that the 
lessee procured the execution of the 
lease by false and fraudulent repre- 
sentations that he intended to use 
the premises for a certain lawful ob- 
ject, when he intended at the time 
to use them for the purpose of main- 
taining a brothel which purpose he 
afterward carried out; the judges 
seem to have been of opinion that 
this was such fraud as would have 
entitled the lessor to rescind the 
lease in equity, although what was 
said on this point was mere dictum; 
the point decided was that the repre- 
sentations, if they did constitute 
fraud, did not avoid the lease at law 
so as to constitute a defense to the 
action of ejectment). 

8. Rogers v. Virginia - Carolina 
Chemical Co., 149 Fed. 1, 78 CCA 615 
(where plaintiffs owned valuable op- 
tions and defendants falsely repre- 
sented that they intended to buy 
them and thus induced plaintiffs to 

\give them a contract of option on 


FRAUD 


the purpose of | holding that the 


such options by which plaintiffs were 
damaged through loss of opportunity 
to sell to others, such false state- 
ment. of intention was actionable 
fraud). 

4 Ayers v. French, 41 Conn. 142 
(it is fraud for a person to induce 
another to sell and deliver property 
to a third person by promising to in- 
dorse the latter’s note, with the in- 
tention not to do so). 


5. Cerny v. Paxton, etc., Co., 78 
Nee 134, 110 NW 882, 10 LRANS 
6. Lancaster Nat. Bank v. Mackey, 


5 Kan. A. 487, 49 P 324; Cox v. Ed- 
wards, 120 Minn. 512, 1389 NW 1070. 

7. City Deposit Bank v. Green, 138 
Iowa 156, 115 NW 8938; Hinchey v. 
Starrett, 91 Kan. 181, 137 P 81; Me- 
Elrath yv. Electric Inv. Co., 114 Minn. 
358, 181 NW 380; Fox v. Duffy, 95 
App. Div. 202, 88 NYS 401. See Paul 
and Vincent, Ltd. v. O’Reilly, 49 Ir. 
IDB) Abate): 

{a] Thus allegations in the com- 
plaint in an action for deceit that 
defendant, who owned a Summer ho- 
tel property, to induce plaintiff to 
lease it for a term, falsely and 


fraudulently represented that a cer-: 


tain electrical traction company 
would complete its line beyond such 
property during the summer of 1909, 
stated a cause of action for deceit, 
since representations, known to be 
false, that certain events will be 
brought about in the future, if in- 
tended to create the belief that it 
was the then intent to bring them 
about, and so understood and re- 
lied upon, may be made the basis of 
an action for fraud and deceit. Mc- 
Elrath v. Electric Inv. Co., 114 Minn. 
358, 1381 NW 380. 

{[b] Misrepresenting both own in- 
tention and intention of third par- 
ties.—-There waS an “actionable 
fraud” where the agent of the seller 
of property obtained defendants’ 
signatures to a subscription list and 
notes for the purchase of the prop- 
erty on a misrepresentation that he 
would secure the signatures of three 
certain responsible persons who had 
signed the list and would also sign 
the notes, the agent knowing that 
such persons would not sign, and 
secretly intending to obtain the sig- 
natures of insolvent persons in their 
stead. This was not only a false 
representation of his own intention 
but also a concealment of the other 
subscribers’ existing purpose to re- 
frain from signing. City Deposit 


Bank v. Green, 138 Iowa 156, 115 
NW 893. 

8. In re Harker, 113 Iowa 584, 85 
NW 786; Burchill v. Hermsmeyer, 
(Tex. Civ. A.) 212 SW 767. See also 
supra’§ 25. 

9. Conn.—Sallies v. Johnson, 85 
Conn. 77, 81, 81 A 974, AnnCas1913A 
386. : 

.lJl.—Miller v. Howell, 2 Ill. 499, 
32 AmD 36. 

Iowa.—In re Harker, 113 Iowa 
584, 85 NW 786. 

Minn.—Hodsden v. Hodsden, 69 
Minn. 486, 72 NW 562. 

Tex.— Burchill v. Hermsmeyer, 


(Civ. A.) 212 SW 767. 3 
“An allegation of a present inten- 
tion to deceive is an essential allega- 
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deception ° and misrepresented his then existing in- 
tent to perform.?° 
ever, be predicated upon a statement as to what in- 
tention will be in the future, and obviously an 
intention to break a promise formed after the prom- 
ise has been made does not constitute fraud,!? and 
no recovery can be had where the statement was 
purely promissory and conjectural and did not in- 
volve a misrepresentation of intent.1® 
thority drawing a distinction between a promise 
made without an intent to perform and a promise - 
made with an affirmative intent not to perform, and 


Remediable fraud cannot, how- 


There is au- 


former is insufficient and the latter 


tion in an action of deceit based upon 
an unfulfilled promise to do a future 
act.” Sallies v. Johnson, supra. 

10. Mass.— McComb vy. C. R. 
Brewer Lumber Co., 184 Mass. 276, 
68 NE 222; People’s Sav. Bank v. 
James, 178 Mass. 322, 59 NE 807. 
ee Y.—Stoltz v. Reynolds, 169 NYS 

Okl.—Rogers v. Harris, 76 Okl. 215, 
218, 184 P 459. 

Tex.—Mid-Continent L. Ins. Co. v. 
Pendleton, (Civ. A.) 202 SW 769. 
fey ee v. Morris, 26 Man. 

“The gist of the fraud in such in- 
stances is not the breach of the 
promise, but the fraudulent intent 
of the promisor at the time of mak- 
ing the promise not to perform the 
same, and the intent to deceive the 
promisee by such false promise.” 
Rogers v. Harris, supra. To same 
effect Blackburn v. Morrison, 29 Okl. 
510, 118 P 402, AnnCas1913A 523. 

[a] Thus (1) to render the non- 
performance of a promise to be per- 
formed in the future fraudulent the 
intent not to perform must exist 
when the promise is made, and if 
made in good faith there is no fraud, 
although the promisor thereafter 
changes his mind and fails or refuses 
to ;pertorm., | Rovers* iva. Hlarrigasa6 
Okl. 215, 184 P 459. (2) No damages 
in deceit could be allowed upon alle- 
gations which merely set forth de- 
fendant’s failure to carry out its 
promise, without any averment that 
defendant at the time the promise 
was made did not intend to carry it 
out. McComb vy. C. R. Brewer Lum- 
ber Co., 184 Mass. 276, 68 NE 222. 


11. Gleason v. Thaw, 234 Fed. 570, 
148 CCA 336. 

12. Upchurch v. Mizell, 50 Fla. 
456, 40 S 29, 46 Fla. 448, 385 S 9; 


Skinner v. Michigan Hoop Co., 119 
Mich. 467, 78 NW 547, 75 AmSR 413. 

13. Field v. Seubert Bearing Co., 
179 App. Div. 780, 167 NYS 294; 
Western Townsite Co. v. Novotny, 32 


S. D. 565, 143 NW 895. See also 
supra § 25. 
[a] Tllustrations, — (1) Where 


plaintiff alleged that she was induced 
to purchase stock in defendant com- 
pany by its representation that the 
amount she paid would be used 
wholly to carry on the business, and 
not to pay debts and to purchase ma- 
terials, and that on receipt of the 
money work would at once be begun 
in manufacturing, the alleged repre- 
sentations were purely promissory, 
not in any way a statement of a 
present intention, and therefore not 
a proper basis of an action for false 
representations. Field v. Seubert 
Bearing Co., 179 App. Div. 780, 167 
NYS 294. (2) A false representation 
by a vendor to a purchaser that a 
certain railroad company would, 
within a year, build its railroad into 
the town in which the lot sold was 
situated was not a representation of 
fact which would support an action 
for damages for fraudulent repre- 
sentations, since the vendor had no 
control over the railroad’s action and 
therefore the representation could 
not be a false statement of his inten- 
tion but was a mere prediction as to 


the possible future action of a third 
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requisite to constitute actionable fraud.'4 
also some authority holding expressly that a promise 
made with the mere absence of intent to perform 


it may constitute fraud. 


Contrary view. Other authorities hold that a mis- 
representation of intention is purely promissory or 
matter of opinion, and therefore cannot constitute 
fraud,!® and that the proper remedy for a promise , 
made with an intention not to fulfill it is a suit upon 
Some authorities draw a distinction 


the promise.17 


party. Western Townsite Co. v. 
Novotny, 32 S. D. 565, 148 NW 895. 

14. McCusker v. Geiger, 195 Mass. 
46, 80 NE 648; Watson v. Silsby, 166 
Mass. 57, 60, 48 NE 1117. 

“The difference between a purchase 
of property with an intention not to 
pay for it, and a purchase with 
knowledge that one has not the 
means of paying for it, nor any rea- 
sonable expectation of ever being 
able to pay, and with no definite in- 
tention in regard to paying, is slight. 

Hee DU) ReOl eCONStITULE | 2. fraud 
which will avoid the contract, there 
must be a definite, conscious intent 


not to pay.” Watson v. Silsby, su- 
pra. 
15. Upchurch v. Mizell, 50 Fla. 


456, 40 S 29, 46 Fla. 448, 35 S 9 (a 
person buying goods upon credit im- 
pliedly represents that he intends to 
pay for them and if he has no such 
intention, or a fortiori, if he then 
has an intention not to pay for them, 
he is guilty of fraud). 

16. Ark.—Lawrence v. Mahony, 
225 SW 340; Harriage v. Daley, 121 
Ark. 23, 180 SW 333. But see Lilly 
Vv. Barron, 222 SW. 712;° 714 “Gvhere 
the court applies the general rule 
that actionable misrepresentations 
must relate to existing facts, and 
then says, obiter, ‘An exception to 
the general rule is that if the prom- 
ise iS accompanied with an intention 
not to perform it, and is made for 
the purpose of deceiving the person 
to whom it was made, and inducing 
him to act in the premises, the same 
constitutes fraud’’). 

Colo.—Peo. v. Orris, 52 Colo. 244, 
121 P 163, 41 LRANS 170; Farris v. 
Strong, 24 Colo. 107, 48 P 9638. See 
Adams v. Schiffer, 11 Colo. 15, 29, 17 
Pr 2i, 7 AmSR 202 Cdictum,: ‘that a 
promise may constitute actionable 
fraud if it is a mere “device resorted 
to to accomplish... fraud, as where 
one buys property, real or personal, 
with the existing intention not to 
Day somite!) . 

Ill.— Keithley v. New York Mut. lL. 
ins), Co;,7027 1 TW. 584, 111 INE 503; 
Grubb v. Milan, 249 Tl. 456, 94 NE 
927; Miller v. Sutliff, 241 Ill. 521, 89 
NE 651, 24 LRANS 735; Murphy v. 
Murphy, 189 Ill. 360, 59 NE 796; 
Haenni v. Bleisch, 146 Ill. 262, 34 NE 
L53senicitson Ww. HMarwellyei3s2r i). 327, 
23 NE 1024; Peo. v. Healy, 128 Ill. 9, 


20 NE 692, 15 AmSR 90; Gage v. 
Lewis, 68 Ill. 604; Ingersoll v. 
Brown, 205 Ill. A, 537; Meixner v: 


Western Live Stock Ins. Co., 203 Il. 
Ayr523- Jones iv (Parker, 197 tlk 2A. 
3838; Ensign v. Lehmann, 192 Ill. A. 
578; Keithley v. New York Mut. L. 
Ins. Co., 191 Ill. A. 317; Van Sickle v. 
Harmeyer, 172 Ill. A. 218; Chambers 
v. Mitchell, 123 Ill. A. 595; Krieger 
v. Krieger, 120 Ill. A. 6384; Weigand 
v. Cannon, 118 Ill. A. 6385; Love v. 
McElroy, 118 Ill. A. 412; Murray v. 
Smith, 42 Ill. A. 548. 

Ind.—Balue v. Taylor, 136 Ind. 368, 
36 NE 269; Burt v. Bowles, 69 Ind. 1; 
McAllister v. Indianapolis, etc, R. 
Govr ls indy 11) Harttord, L.-ainse: iCo- 
v. Hope, 40 Ind. A. 354, 81 NE 595, 
1088; Ayres v. Blevins, 28 Ind. A. 101, 
62 NE 305; Hartman v. International 
Bldg., etc., Assoc., 28 Ind. A, 65, 62 
NE 64; State v. Carlisle, 21 Ind. A. 
438, 52 NH 711. But compare Smith 
v. Parker, 148 Ind. 127, 45 NE 1770; 
and cases supra note 96. 


FRAUD 


There is 


Mont.—Emerson - Brantingham 
Impl. Co. v. Anderson, 194 P 160. 

Tenn.—German-American Mono- 
gram Mfrs. v. Johnson,‘'133 Tenn. 
571, 182 SW 595. 

Vt.—Hunt v. Lewis, 87 Vt. 528, 90 
A S78, AnnCasis1ié6C 2705) Best —v- 
Smith, 54 Vt. 617. But compare su- 
pra note 96. 

“A mere expression of intention 
... though false, is not a fraud at 
law.” German-American Monogram 
Mfrs. v. Johnson, supra. 

“A promise to do something in the 
future, although not intended to be 
performed, does not constitute 
fraud.” Ayres v. Blevins, 28 Ind. A. 
101, 62 NE 305; 306. 

“Representations or promises, 
however fraudulent, and although ac- 
companied with an intention not to 
perform,’ cannot be made the basis 
of an action for fraud and deceit.” 
Chambers v. Mitchell, 123 Ill. A. 595, 
598. 

“Wraud cannot be predicated upon 
a false representation as to a matter 
of intention, or upon an unfulfilled 
promise to perform an act, made with 
the intention not to perform.” Far- 
ris v. Strong, 24 Colo. 107, 110, 48 P 
963 [quot Peo. v. Orris, 52 Colo. 244, 
246, 121 P 168, 164, 41 LRANS 170]. 

[al Reason for this view.—“‘If an 
intention not to perform constituted 
fraud, every transaction might be 
avoided where the facts justified an 
inference that a party did not intend 
to pay the consideration or keep his 


agreement.” Miller v. Sutliff, 241 
Ill. 521, 527, 89 NE 651, 24 LRANS 
735. 

{[b] False representation of a 


third party’s intent is not actionable 


ey Jones’ v. Parker, 197 Ill. A. 
338. 
[¢] Im Missouri (1) there are 


eases holding a promise made with 
intent to break it is fraud available 
for rescission Laswell v. National 
Handle Co., 147 Mo. A. 497, 126 SW 
969; Culbertson vy. Young, 86 Mo. A. 
277. (2) But later cases hold that 
rescission of a contract cannot be 
predicated upon a fraudulent promise 
since ‘‘a promise, though made with- 


out intention to fulfill it, is not a 
misrepresentation of an_ existing 
fact.’’ Younger v. Hope, 211 Mo. 444, 


111 SW 20, 18 LRANS 94 [quot Mis- 
souri Loan, etc., Co. v. Federal Trust 
Co., 175 Mo. A, 646, 158 SW 111 (add- 
ing by way of dictum that rescission 
of a contract for the sale of goods 
may be had if the purchase was 
made by an insolvent with intention 
not to pay, but that this is an excep- 
tion to the general Missouri rule that 
a misrepresentation of intent is not 
remediable fraud)]. ° 


oi rule see supra note 
baal 

17. Gage v. Lewis, 68 Ill. 604; 
Krieger v. Krieger, 120 Ill. A. 634. 


See supra § 25 text and note 64; Con- 
tracts § 790 et seq. 

18. ‘Hartford L. Ins. Co. v. Have 
40 Ind. A. 354, 81 NE 595, 597, 1088; 
Hartman v. International Bldg., etce., 
Assoc., 28 Ind. A. 65, 62 NE 64. : 

“It is well settled that a state- 
ment of intention merely can- 
not be a representation amounting 
to fraud. 2 But)  Meechatethetmack 

3 concerning which the state- 
ment is made, is future, does not of 
itself prevent the misrepresentation 


, 
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between a misrepresentation of intention to do a 
future act and a misrepresentation of future facts, 
holding the former nonactionable and the latter 
remediable fraud.+§ 
Statutory provisions. 
bas been expressly provided by statute that a prom- 
ise made without any intention of performing it 
constitutes remediable fraud.?® 
promise was made in good faith, and without the 
fraudulent intention of subsequent breach, it is not 


In some jurisdictions it 


Obviously if the 


from being fraudulent. The state- 
ment of matter in the future, if af- 
firmed as a fact, may amount to 
a fraudulent misrepresentation, as 
well as a statement of fact as exist- 
ing at present.’” Hartford L. Ins. 
Co. v. Hope, 40 Ind. A. 354, 81 NE 
595, 597, 1088 [quot Hartman v. In- 
ternational Bldg., etc., Assoc., supra]. 

{a] Illustration. — Where the 
speaker falsely represented to the 
hearer that, if the latter would be- 
come a meinber of an association, 
contract a given loan, etc., the bond 
and mortgage given thereon would 
be paid and cancelled by a specified 
number of payments, and such rep- 
resentations were made not merely 
as statements of intention but as 
representations of future facts, such 


representations constituted remedi- 
able fraud. Hartman y. Interna- 
tional Bldg., ete., Assoc. 28 Ind. A. 


65, 62 NE 64. 

{[b] In Kentucky (1) there is an 
early case holding that, where the 
purchaser of a slave secured such 
slave at a reduced price by misrep- 
resenting that he intended to keep 
the slave within the state, such 
misrepresentation of intent consti- 
tuted actionable fraud. Oldham v. 
Bentley, 6 B. Mon, 428. (2) A later 
decision holds that the true rule is 
that a promise or statement of in- 
tention cannot constitute fraud be- 
cause it is not the affirmation of an 
external fact but only an assertion 


that a present mental condition 

exists; but misrepresentations of 

fact, aS distinguished from intent or 

opinions, ~ may constitute fraud 

whether such facts are present or 

eee Tanner v. Clarke, 13 KyL 
19. See statutory provisions. 


{a] In California (1) actual 
fraud may consist in a “promise... 
made without any intention of per- 
forming it.” Ayers v. Southern Pac. 
Ri Co, 738 Caliir 4. Toys) spa 
(2) “The making of a promise with 
no intention at the time of perform- 
ing it constitutes a fraud, for which 
a contract may be rescinded, 

The mere failure to perform the 
covenant does not relate back to and 
render the same fraudulent. Lisis 


the present intent not to perform 
it that renders it wrongful.” Law- 
rence v. Gayetty, 78 Cal. 126,. 1/81, 


20 P 382, 12 AmSR 29 [quet Loco- 
mobile Co. of America v. Belasco, 32 
Cals Ate 829% 8116279 R 192 Ose Soni eee) 
Other cases construing the statutes 
see Knudsen v. Domestic Utilities 
Mfg. Co., 264 Fed. 470 [cit Cye] 
(California); BRheingans v. Smith, 
161 Cal. 362, 119 P 494, AnnCas19138B 
1140; Matteson v. Wagoner, 147 Cal. 
739, 82 P 4386; Hartwig v. Clark, 138 
Cal. 668, 72 P 149; Russ Lumber, 
etc., Co. v. Muscupiabe Land, étc., 
Co., 120 Cal. 521, 52 P 995, 65 AmSR 
186; Hays v. Gloster, 88 Cal. 560, 
26 P 367; Lawrence v. Gayetty, 78 
Cale 126; 208 PHS82 2012 AmSR, e298 
Newman vy. Smith, 77 Cal. ie, ee Otel 
791; Brison v. Brison, 15. Cal. (525; 
17 P 689.7 AmSR 189 Cockrill) vi 
Hall, 65 Cal. 326, 4 P 33; Holiday v. 
Tolosano, 39 Cal. A. 151, 178 P 170; 
Locomobile’ Co. of America v. Bel- 


asco,” 32 ~Cals “Al 1329,, 162° °P) 920; 
Glass v. Glass, 4 Cal. A. 604, 88 p 
734. 

{b] In Montana, under statutory 


a ee eee eee 
For later cases, developments anil changes in the law see cumulative Annotations, same title, page and note number. 


§§ 26-27] - 


fraud within the meaning of such statutory pro- 


visions.2° 


[$ 27] (7) Dealers’ Talk.21 Mere commendatory 
statements or ‘‘dealérs’ talk,’’ ‘‘trade talk,’’ or 
‘*puffing’’ does not constitute fraud,?? because these 


provisions that one who willfully 
deceives another with intent to in- 
duce him to alter his position to his 
injury is liable for the resulting 
damages, and a section defining de- 
ceit aS a promise made without any 
intention of performing it, a party 
to a contract, who proves that the 
adverse party entered into the con- 
tract without any intention of per- 
forming his part of it, or without 
any intention of performing any one 
or more of the provisions therein 
made by him as to a material mat- 
ter, is entitled to damages for the 
deceit. Kelly v. Ellis, 39 Mont. 597, 
104 P 873. 

{c] In North Dakota (1) a prom- 
ise made with intent to deceive and 
without any intention to fulfill it is 
fraud. Tamlyn v. Peterson, 15 N. 
D. 488, 107 NW 1081. (2) A promise 
to pay to the government and to a 
county money not necessary to per- 
fect a filing and entry under fed- 
eral homestead laws may be con- 
sidered actionable fraud if made 
without any intention of perform- 
ing. Hellebust v. Bonde, 172 NW 812. 

20. Ayers v. Southern Pac. R. Co., 
173 Cal. 74, 159 P 144; Rheingans v. 
Smith, 161 Cal. 362, 119 P_494, Ann 
Cas1913B 1140; Brison v. Brison, 75 
Cale 2d, alin been O80) tl lee PATIOS IR Deh SOs, 
Beeman v. Richardson, (Cal. A.) 189 
P 790, 792 [quot Cyc]; Locomobile 
Co. of America v. Belasco, 32 Cal. A. 
329, 162 P 920; Neff v. Mattern, 28 
CalierAseoO lode eo Sia 

[a] Thus the mere breach of a 
promise made in good faith by de- 
fendant “that no intoxicating liquor 
would ever be sold. or given away” in 


a town which it was developing was 
not actionable fraud. Ayers Wa 
Southern’ Pae. R. -Co., 173° Cal. 74, 
159 P 144. 

21. “Dealers’ talk:”’ 


Metineduseen ti Cod. De td Once 
Effect on sale see Sales [35 Cyc (eile 
Modern tendency to restrict im- 

munity for see infra § 59. 
Particular representations see infra 

§§ 92-115; and cross references 

supra p 1052. 

205 1, (S.—Southern= Dev... ‘Co., v- 
Silva, 125 U. S. 247, 8 SCt 881, 31 L. 
ed. 678; Vulcan Metals Co. v. Sim- 
mons Mfg. Co., 248 Fed. 853, 161 
CCA 7 [certiorari den 247 U. S. 507, 
98 SCt 427%) 62 L. ed. 1241]; Wree- 
man v. Evans, 159 Fed. 26, 86 CCA 
216; Mather v. Barnes, 146 Fed. 1000; 
Crosby v. -Emerson, 142 Fed. 713, 
74 CCA 45; Pittsburg L., etc., Co. v. 
Northern Cent. L. Ins. Co., 140 Fed. 
888 [aff 148 Bed. 674, 78 CCA 408]; 
Reynolds v. Palmer, 21 Fed. 433. 

Ala.—Tillis v. Smith Sons Lum- 
ber Co., 188 Ala. 122, 65 S 1015; Stev- 
ens v. Alabama BAS Land Co., 121 
Ala. 450, 25 S 995. 

Ark.—Kincaid v. Price, 82 Ark. 
20, 100 SW 76; Gaty v. Holcomb, 44 

Ark. 216; Righter v. Roller, 31 Ark. 
. 170; Hawkins v. Campbell, 6 Ark. 
513: Dugan vy. Cureton, 1 Ark. 31, 
31 AmD 727. 

Colo.—Schoelkopf v. Leonard, 38 
Golo, 1594, Gig) 209) eMayo: Vv. Wahl- 
green, 9 Colo. A. 506, 50 P 40. 

Del._—Richardson v. Horn, 13 Del. 
26, 31 A 896. . 

D. C.—Consumers’ Brewing Co. v. 
Tobin, 19 App. 353. 


Fla_—Williams v. McFadden, 23 
Fla. 143, 1 S 618, 11.  AmSR 345. 
Ga.—Terhune v. Coker, 107 Ga. 


352, 33 SE 394; Collier v. Harkness, 

26 Ga. 362, 71 AmD 216. 
Ida.—Dellwo v. Petersen, 31 Ida. 

72S ee 11167; BLOW DY. Bledsoe, 1 

746. 

ST e_pilmen v. Nadlehoffer, 119 

Ill. 567, 7 NE 88; Dowden v. Wilson, 

108 Ill. 257; Schramm v. O’Connor, 


L211 SW 703; 


FRAUD 


98 Ill. 589; Tuck v. Downing, 76 Ill. 
71; Noetling v. Wright, 72 Ill. 390; 
Allen’ vo Hart, 72) Til04)) Bantav. 
Palmer, 47 Ill. 99; Miller v. Craig, 
36 Ill. 109; Standish v. Nicolls, 162 
Ill, A. 181; Smith v. Hopping, 158 
Ill, A. 439; Strubhar v. Shorthose, 
78 Ill. A. 394; Wightman vy. Tucker, 
50 Ill. A. 75; Van Velsor v. See- 
berger, 35 Ill. A. 598; Great West- 
erne Lely Co. tv. (Bushy led eAspe ds. 
Ind.— Kennedy v. Richardson, 70 
Ind. 524; Hunter v. McLaughlin, 43 
Ind. 38; Sieveking v. Litzler, 31 Ind. 
13; Gatling v. Newell, 9 Ind, 572. 
Iowa.—Lynch v. Kerslake, 173 NW 
147; Burke v. Berry, 152 Iowa 110, 
131 NW 1753; Bosley v. Monahan, 
137 Iowa 650, 112 NW 1102; Gaar v. 
Halverson, 128 Iowa 603, 105 NW 
108; Burnett v. Hensley, 118 Iowa 
575, 92 NW 678; Eastern Granite Co. 
v. Heim, 89 Iowa 698, 57 NW 487; 
Dawson v. Graham, 48 Iowa 3878; 
Tewkesbury v. Bennett, 31 Iowa 83. 
Kan.—Woods v. Nicholas, 92 Kan. 
258, 140 P 862; Elerick v. Reid, 54 
Kans 619; 38 814% 
Ky.—Vokes v. Eaton, 119 Ky. 913, 


85 SW 174, 27 Kyl 358; German 
Nat. Bank v. Nagel, 82 SW 4338, 26 
KyL 748, 

Me.—Davis v. Reynolds, 107 Me. 


61, 77 A 409; Bourn v. Davis, 76 Me. 


223; Bishop v. Small, 63 Me. 12; 
Holbrook v. Connor, 60 Me. 578, 11 
AmR 212. 

Md.—Beoulden v. Stilwell, 100 Md. 


543, 60 A 609, 1 LRANS 258; Hughes 
v. Antietam Mfg. Co., 34 Md. 316. 
Mass.—Boles v. Merrill, 173 Mass. 
491, 58 NE 894, 73 AmSR 308; Dem- 
ing v. Darling, 148 Mass. 504, 20 
INES LOG a2 EVAL 7-43" Kamba ll ay. 
Bangs, 144 Mass. -321, 11 NE 113; 
Poland v. Brownell, 131 Mass. 138, 
41 AmR 215; Parker v. Moulton, 114 


Mass. 99, 19 AmR .3165;,-Gooper. v: 
Lovering, 106 Mass. 77; Mooney v. 
Miller, 102 Mass. 217; Hemmer v. 


Cooper, 8 Allen 334; Gordon v. Par- 
melee, 2 Allen 212; Medbury v. Wat- 
son, 6 Mete. 246, 39 AmD 726. 


Mich.—Truman v. J. I. Case 
Threshing Mach. Co., 169 Mich. 153, 
135 NW 89; Collins v. Jackson, 54 
Mich. 186, 19 NW 947; Bristol v. 
Braidwood, 28 Mich. 191. 

Minn. — Columbia Electric Co. v. 
Dixon, 46 Minn. 463, 49 NW 244; 
Cochrane v. Halsey, 25 Minn. 52. 

Miss.—Walker v. Mobile, ete. R. 


Co., 34 Miss. 245; Anderson v. Hill, 
20, Miss. 679,51 AmD: 1303) Belle v. 
Henderson, 7 Miss. 311. 

Mo.—Langdon v. Green, 49 Mo. 
363; Holland v. Anderson, 88 Mo. 55; 
McFarland v. Carver, 34 Mo. 195; 
Bunch v. Munger Securities Co., (A.) 
Brownlow v. Wollard, 
61 Mo. A. 124; Cahn v. Reid, 18 Mo. 
As SUL5: 

N. H.—Stewart v. Stearns, 63 N. 
H. 99, 56 AmR 496; Page v. Parker, 
43. N. H, 368, 80 AmD 172; Law- 
ton v. Kittredge, 30 N. H. 500. 


N. J.—-Leddel v. Starr, 20 N. J. 
Eq. 274. 
N. Y.—Ellis v. Andrews, 56 N. Y. 


83, 15 AmR 3879; Arnold w.- Nor- 
folk, ete.,-Hosiery Co., 76 Hun 15, 28 
NYS 638 [aff 148 N. Y. 392, 48 NE 
980]; Taylor v. Fleet, 4 Barb. 95 
[rev 1 Barb. 471]. 

N. C.—Frey v. Middle Creek Lum- 
ber s@ou, 144) No IC. T5955 SE, 464 
[dist May v. Loomis, 140 N. C. 350, 
52, SH 728)5 Cashi-Rezgisters (Co. v. 
Townsend, 137 N. C. 652, 50 SE 306, 
70 LRA 349; Conly v. Coffin, 115 N. 
C. 563,-20 SE 207. 

Oh.—Spencer v. King, 5 OhS&CP 
113; -seOnNE 27/0: 

Okl.—Long v. Kendall, 17 Okl. 70, 
$i P1670. 


Or.—Independent Doukhobors Soc. 
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are generally regarded as mere expressions of opin- 
ion #8 which should not be relied upon 24 where the 
parties deal upon equal terms.?® 
rules are inapplicable where the speaker transcends 
the limits of puffing ** and makes his misrepresenta- 


But the foregoing 


Vay klecker,) 83° Or. "655 11625 © Soke 
inane V.o Irvin, 76) Or.) 561°e1495r 


Pa.—Rockafellow v. Baker, 41 Pa. 
319, 80 AmD 624. 
Tenn.—Southern Oil 
Bickford, 14 Lea 651; 
Robinson, 2 Tenn. Ch. 720. 
Tex.—Oneal. v. Weisman, 39 Tex. 
Civ. A. 592, 88 SW 290. 
Utah.—Campbell vy. Zion’s Co-op. 
Home Bldg., etc., Co., 46 Utah 1, 148 


ea Ot. 

Vt.—Williams v. Hicks, 2 Vt. 36, 
19 AmD 693. 

Va.—Rhoades vy. Banking, etc., Co., 
125 Va. 320, 99 SE 6738; Saxby v. 
Southern Land Co., 109 Va. 196, 63 
SE 423; Lake v. Tyree, 90 Va. 719, 
19 SE 787; Houghton v. Graybill, 82 
Va. 573; Grim v. Byrd, 32 Gratt. 
(73 Va.) 293. 

W. Va.—Cleavenger v. Sturm, 59 
W. Va. 658, 53 SE 593. 

Wis.—Mosher vy. Post, 89 Wis. 602, 
62 NW 516. 

Eng.—Dimmock v. Hallett, 
Bea Chive 2d: 


Works v. 
Bridges v. 


LIeRs 
Denton v. Macneil, L. R. 


2 Eq. 352; Harvey v. Young, Yelv. 
20, 80 Reprint 15. 
“For mere ‘trader’s talk’ the ven- 


dee will not be held to respond either 
in contract or tort.’ Tillis v. Smith 
Sons Lumber Co., 188 Ala. 122, 133, 
65 S 1015. 

[a] Reasons for rule.—(1) “The 
law does not exact good faith from 
a seller in those vague commenda- 
tions of his wares which manifestly 
are open to a difference of opinion, 
which do not imply untrue asser- 
tions concerning matters of direct 
observation, and as to which it al- 
Ways has been ‘understood, the world 
over, that such statements are to 
be distrusted.’ ... The rule of law 
is hardly to be regretted, when it 
is considered how easily and in- 
sensibly words of hope or expecta- 
tion are converted by an interested 
memory into statements of quality 
and value when the expectation has 
been disappointed.” Deming v. 
Darling, 148 Mass. 504, 505, 20 NE 
107, 2 LRA 743 [quot Tillis v. Smith 
Sons Lumber Co., 188 Ala. 122, 65 
S 1015, 1018]. (2) Each party has a 
right to exalt the value of his own 
property to the highest point his 
antagonist’s credulity may bear, and 
dey.reciate that of his opponent; 
and, if there is opportunity to ex- 
amine the property, such boastful 
assertions or exaggerated descrip- 
tions cannot be considered as amount- 
ing to fraudulent representation or 
deceit. Miller v. Craig, 36 Ill. 109. 

[b] “Blowing his own horn.’”— 
Dellwo v. Petersen, 31 Ida. 172, 180 
12” Ye 

23. Burke v. Berry, 152 Towa 110, 
131 NW 753; Oneal v. Weisman, 39 
Tex. Civ. A. 592, 88 SW 290. See 
Vulcan Metals Co. v. Simmons Mfg. 
Co., 248 Fed. 853, 161 CCA 7 [cer- 
tiorari den 247 U. S. 507, 38 SCt 427, 
62 L. ed. 1241] (the conceded ex- 
ception that dealer’s talk, although 
false, will not serve as the basis of 
an action for deceit rests upon the 
distinction between “opinion” and 
‘fact’’). 

Expressions of opinion see supra 

20. 

24. Black v. Irvin, 76 Or. 561, 149 


P 540. See also infra 59 et seq. 
25. Tuck v. Downing, 76 Ill. 71; 
Oneal v. Weisman, 39 Tex. Civ. A. 
592, 88 SW 290. 
26. U.S. v. New South Farm, etc., 
Coy. 241 “Uy Sit64, 136 SCE9 50657160 


L. ed. 890, AnnCas1917C 455; Bunch 
v. Munger Securities Co., (Mo. A.) 
ZS VV ee 

[a] When statements cease to be 
mere puffing.—There is no cause of 
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tions as statements of fact.?7 


past fact.8° But the decisions 


upon the particular 
[§.28] ‘ce. 


action for ‘‘mere exaggeration of the 
qualities which the article has, but 
when a proposed seller goes beyond 
that, assigns to the article qualities 
which it does not possess, does not 
simply magnify in opinion the ad- 
vantages which it has, but falsely as- 
serts their existence, he transcends 


the limits of ‘puffing’ and engages 
in false representations.” TURNS FAY: 
New South Farm, etc., Co., 241 U. 


S. 64, 36 SCt 505, 60 L. ed. 890, Ann 
Cas1917C 455 [quot Bunch v. Mun- 
ger Securities Co., (Mo. A.) 211 SW 


703]. 
27. Vulcan Metals Co, v. Sim- 
mons Mfg. Co., 248 Fed. 853, 161 


CCA 7 [certiorari den 247 U. S. 507, 
38 SCt 427, 62 L. ed. 1241]; Harris 
v. Rosenberger, 145 Fed. 449, 76 CCA 
225, 13 LRANS 762 [rev 1386 Fed. 
1001, and certiorari den 203 U. S. 
Soo Te SCh 1837 S19: ed. 1331]; 
Strand v. Griffith, 97 Fed. 854, 38 
CCA 444; Hogan v. McCombs, (lowa) 
180 NW 770; Sutton v. Greiner, 177 
Towa 532, 159 NW 268; Pratt v. Al- 
legan Cir. Judge, 177 Mich. 558, 143 
NW 890; Wegner v. Herkimer, 167 
Mich. 587, 133 NW 6238. See also 
supra § 26. 

28. See supra text and note 22. 
29. Neidefer v. Chastian, 71 Ind. 
363, 36 AmR 198; Hunter v. Mc- 
Laughlin, 43 Ind. 38; Bishop v. 
Small, 63 Me. 12; Kimball v. Bangs, 
144 Mass. 321, 11 NE 113. 
30. Kimball v. Bangs, 

321, 11 NE 113. 

31. U. S.—Iowa Economic Heater 
Co. v. American Economic Heater 
Co., 32 Fed, 735. 

Conn.—Scholfield Gear, etc., Co. v. 
Scholfield, 71 Conn. 1, 40 A 1046. 


144 Mass. 


Tll._—Standish v. Nicolls, 162 Ill. 
Aee3 1! 

Ind.—Coulter v. Clark, 160 Ind. 
811, 66 NE 7389. 

Iowa.—Merrillat v. Plummer, 111 
Iowa 648, 82 NW 1020. 

Okl.—Chisum v. Huggins, 55 OKI. 
423, 154 P 1146, 1152 [quot Cyc]; 
Prescott v. Brown, 30 Okl, 428, 435, 
120 P 991 [quot Cye]. 

32. See cases infra this note; 


Sales [35 Cyc 590]; Vendor and Pur- 
chaser [39 Cyc 1270]. 

fa] Held dealers’ talk.— Vulcan 
Metals Co. v. Simmons Mfg. Co., 248 
Fed. 853, 161 CCA 7 [certiorari den 
247 U.S. 507, 38 SCt 427, 62 L. ed. 
1241]: Woods v. Nicholas, 92 Kan. 
258, 140 P 862; Davis v. Reynolds, 
107 Me. 61, 77 A 409; Truman v. J. 
I. Case Threshing Mach. Co., 169 
Mich. 153, 185 NW 89; Cash Register 
Co. v. Townsend, 137 N. C. 652, 50 
SE 306, 70 LRA 349; Campbell v. 
Zion’s Co-op. Home Bldg., ete., Co., 
46 Utah 1, 148 P 401. 

{b] Held not dealers’ talk.—Gul- 
lett v. Leaverton, 188 Ill. A. 66; 


Under the general 
rule ?® statements merely descriptive of the opera- 
tion and utility of an invention or patented article 
are usually regarded as mere expressions of opinion 
or ‘‘dealers’ talk,’’ 2° and even a misrepresentation 
that experiments have been made with the invention 
and have proved successful has been held to be 
merely an expression of opinion and so not action- 
able, although put in the form of a statement of a 
in eases of 
character are not wholly consistent, and represen- 
tations very similar to those just indicated have 
been held to be sufficient to ground an action for 
deceit as false statements of fact.*+ 
any given case a misrepresentation is ‘‘trade talk’’ 
or an actionable misrepresentation of fact depends 
circumstances involved.*? 

Interpretation of Representations.** 
A representation must be interpreted in accordance 
with its natural meaning,°* and as understood by 


FRAUD 


party.*> 


this 


Whether in 


[§ 29] 


Franke v. Kelsheimer, 180 Iowa 251, 
163 NW 239: Adams v. Burton, 107 
Me. 223, 77 A 835; Holloway v. For- 
syth, 226 Mass. 358, 115 NE 483; 
Ginn v. Almy, 212 Mass. 486, 99 NE 
276; Rollins v. Quimby, 200 Mass. 
162, 86 NE 350; Haener v. McKenzie, 
188 Mich. 27, 154 NW 59; Pratt v. 
Allegan Cir. Judge, 177 Mich. 558, 
143 NW 890; Hall v. Duplex-Power 
Car Co., 168 Mich. 634, 135 NW 118; 
Schmidt v. Thompson, 140 Minn. 180, 
167 NW 543; Thaler v. Niedermeyer, 
185 Mo. A. 257, 170 SW 3878; Edelman 
v. Latshaw, 180 Pa. 419, 36 A 926; 
Nichols v, Lane, 93 Vt. 87, 106 A 592. 

33. Falsity of representation see 
infra § 30. 

Particular transactions and repre- 
sentations see infra §§ 92-115. 

384. Spriggs Vv. Commonwealth 
Tithe nes ete: -Co., 131" Red.” 5, 456 
CCA 242 [rev 119 Fed. 434]; Holmes 
tog coer (Tex. Civ. A.) 178 SW 

[a] Self-deluded.— Where there 
was in fact no misrepresentation or 
fraud practised, but the purchaser 
of realty through his own careless- 


ness and stupidity misunderstood 
the vendor’s statements as to in- 
come and other matters, the pur- 


chaser could not secure redress as 
for fraud. Reynolds v. Foster, 3 
OntWN 983, 21 OntWR 838, 3 Dom 
LR 506. See also infra §§ 55, 56. 

85. Britton v. Poore, 57 Fla. 465, 
49 S 507. 

36. Beeman v. Richardson, (Cal. 
A.) 189 P 790; McNulty v. Durham, 
63 Colo. 354, 167 P 773; Zagarino v. 
Kurzrok, 1385 <App.. Div. -%763, 119 
NYS 907; Arkwright v. Newbold, 17 
Gh. BD: 3028 

[a] Thus, where defendant rep- 
resented that a corporation would 
employ plaintiff “permanently,” 
such 
false by proof that the corporation 
discontinued plaintiff's employment 


after its dissolution. Beeman Vv. 
Richards, (Cal. A.) 189 P 790. 

37. . S—Sprigg v. Common- 
wealth Title-Ins., etce., Co., 131 Fed. 


5, 65 CCA 243. 

Ark.—Yeates v. Pryor, 11 Ark. 58. 

Iowa.—Parks v. Burbank, 58 Iowa 
707, 12e NW 729. 

Mass.—Potts v. Chapin,-133 Mass. 
276; Moore v. Cains, 116 Mass. 396. 

Mo.—Clark v. Edgar, 84 Mo. 106, 
54 AmR 84. 

S. D.—Roper v. Noel, 32 S. D. 405, 
143 NW 130. 


Tex.— Holmes v. Coalson, (Civ. 
A.) 178 SW 628. 
Eng.—Venezuela Cent. R. Co. v. 


Kisch, Di: Re. 2°Hi 2-99, 6 HRC 759; 
Arkwright v. Newbold, 17 Ch. D. 301. 


8. Yeates v. Pryor, 11 Ark. 58. 
39. Ark.—yYeates v. Pryor, 11 
Ark, 58. 


representation was not shown 


[§§ 27-29 


the hearer rather than as understood by a third 
A representation should be interpreted in 
accordance with its obvious sense and liability ean- 
not be predicated on an unreasonable meaning read 
into the representation.®® 
taken in a natural rather than a technical sense ** 
unless it appears that a technical meaning was 
intended and understood by the parties.*§ 
guage of a representation must be interpreted in 
the light of the circumstances under which it was 
made °° and particular words must be construed in 
connection with their context.*° 
words in a deceptive and double sense, for the pur- 
pose of misleading the person with whom he con- 
tracts, is bound by them in the sense in which he 
intended they should be understood.*! 
is liable not only for what he intended to represent 
but also for anything which might reasonably be 
understood from his statement.*? 

2. Falsity of Representation **—a,. 


The words used must be 


The lan- 
One who uses 


The speaker 


In 

Mec.—Donnelly v. Baltimore Trust, 
ete, ‘Co: 'L02 Midi 6 TA S08: 

N. J.—Ricketts v. Tompkins, 73 
N. J. Eq. 552, 68" (A. 1075. 

R. I.—Stickel v. Atwood, 25 R. I. 
456, 56 A 687. 

Eng.—Smith y. Chadwick, 9 App. 
Cas. “187; Venezuela Cent. R. Co. v. 
Kisch, Ibias, OSE OE 99, 6 ERC 759. 

[a] Tlustrations. — (1) A repre- 
sentation that a bond was “secured 
by all the property and assets of the 
company” did not mean merely that 
the bondholder would be secured in 
the sense of a general creditor who 
has a claim against all his debtor’s 
assets, but from their relation and 
use the words necessarily meant 
that the bonds were secured by some 
special lien superior to the claims of 
general creditors, and since this was 
not so the representation was false. 
Stickel v. Atwood, 25 R. I. 456, 56 
A 687. (2) A statement in a rail- 
way bond prospectus that the rail- 
way’s total mileage was sixty-six 
and two-tenth miles was not fraud- 
ulent by reason of the fact that 
such mileage was obtained by 
counting each mile of double track 
as two miles, since such method of 
counting was in accordance with rec- 
ognized custom. Donnelly v. Balti- 
more, etc., Co., 102 Md. 1, 61 A 301. 

40. Smith v. Cradwick, 9 App. 
Cas. 187. 

41." Nellis v. Western Life In- 
demn. Co,, 207 N. Y. 320, 100 NE 
ite Th ie White v. Hoyt}: -T3) No ry boa: 
Johnson v. Hathorn, 2 Abb. Dec. 
(N. Y.) 465, 2 Keyes 476, 3 Keyes 
126; Mauger v. Slavin, 11 App. Div. 
483, 42 NYS 381. 

“No one will be suffered to take 
advantage of ‘adroit and _ slippery’ 
language ... and if one of the con- 
tracting parties has, by the practice 
of artifice or duplicity in the use 
of language, misled or deceived the 
other respecting its meaning or ef- 
fect, the sense in which the latter 
understood it will prevail in the in- 
terpretation of the language.” Hil- 
leary v. Skookum Root Hair Grower 
Co., 4 Misc. 127, 131, 23 NYS’1016. 
Die ee v. Newbold, 17 Ch. 


43. Particular representations or 
transactions: 
In general see'infra §§ 92-115; and 
cross references supra p 1052. 
Sale of: 
Personalty see Sales [385 Cye 63 
et seq]. 
Realty see Vendor and Purchaser 
[89 Cye 1255 et seq]. 
Stock see Corporations. § 1068 et seq. 
See also bills and Notes § 1046 text 
and note 74 (fraud as defense to a 
note); Compromise and Settlement 
; a peiand and note 14; Contracts 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 29] 


General. 


44. U. S—wU. S. v. Beebe, 180 U. 
S. 343, 21 SCt 371, 45 L. ed. 563 [rev 
92 Fed. 244, 34 CCA 321]; Southern 
Deve Coutv., Silva 125 Uses. e247) 8 
SCt 881, 31 L. ed. 678; Gleason v. 
Thaw, 234 Fed. 570, 148 CCA 3386; 
Schagun v. Scott Mfg. Co., 162 Fed. 
209, 89 CCA 189; Belding v. King, 
159 Fed. 411, 86 CCA ‘391; Kimber 
v. Young, 157 Fed. 199, 84 CCA 647; 
Kell v. Trenchard, 142 Fed. 16, 73 
CCA 202; American Alkali Co. v. 
Salom, 131 Fed. 46, 65 CCA 284 [cer- 
tiorari denoi96 U:-S. 641, 25 “SCt 
796, 46 L. ed. 764]; Sprigg v. Com- 
monwealth Title Ins., ete. Co. 131 
Hed. 5, 65 CCA 243% “Hindman <v, 
Louisville First Nat. Bank, 112 Fed. 
931, 50 CCA 623, 57 LRA 108; Tap- 
pan v. Darling, 23 F. Cas. No. 13,746, 
3 Mason 101; Fenwick v. Grimes, 8 
Hy Cas: NO 4,704, 5, Cranch €._C.9439° 

Ala.—Bomar v. Rosser, 131 Ala. 
215, 31 S 4380; ‘King: v. White, 119 
Ala. 429, 24 S 710. 

Ark.—Louisiana Molasses Co. v. 
Ft. Smith Wholesale Grocery Co., 
73 Ark. 542, 84 SW 1047; Yeates v. 
Pryor, 11 Ark, 58. 

Cal.—Nisson v. Hood, 140 Cal. 224, 


i383, e. 9813 Dow. v.- Swain;, 125. Cal. 
674, 58 P 271; Belden v. Henriques, 
8 Cal. 87; Beeman v. Richardson, 


(A.) 189 P 790; Wegerer v. Jordan, 
HONCal.- Ar’ 362.010i P1066: 
Colo.—Van Buskirk v. Rocky Ford 
State’ Bank, 35 Colo. 142, 83 P 778, 
117 AmSR 182; Cole v. Smith, 26 
Colo. 506, 58 P 1086; Oakes v. Mil- 
Ter, 12) Colo. A374, 55 P 1938. 
Conn.—Wilson v. Nichols, 72 Conn. 


173, 43 A 1052. 
Del.—Journal Printing Co. v. Max- 
well, 17 Del. 511, 48 A 615; Thomas 


v. Grise, 17 Del. 381, 41 A 883. 
C.—Browning v. Washington 
Nat. Capital Bank, 13 App. 1. 

Fla.—Huffstetler v. Our Home L. 
Ins. Co., 67 Fla. 324, 65 S 1; Allen 
v. United Zinc Co., 64 Fla. 171, 60 
S 182; Mizell v. Upchurch, 46 Fla. 
443, 35 °S 9. 

Ga.—Hart v. Waldo, 117 Ga. 590, 
43 SE 998; Mashburn v. Dannenberg 
Copal? Ga. 567, 44 SE 97; Northwest- 
ern L. Ins. Co. vy. Montgomery, 116 
Ga. 799, 43 SE 79; Brooke v. Cole, re 
Ga. 251, 33 SE 849; Newman v. H. 


Claflin Co., 107 Ga. 89, 32 SH Yee 
Fenley v. Moody, 104 Ga. 790, 30 
SE 1002. 


Ili.—Foster v. Oberreich, 230 Ill. 
525, 82 NE 858; Miller v. John, 208 
Lo oay CO NE 27; Allen v. Henn, 
197 Ill. 486, 64 NE 250; Wenegar v. 
Bollenbach, 180 Ill. 222, 54 NE 192; 
Jones v. Foster, 175 Ill. 459, ‘51 NE 
862; Peo. v. Healy, 128 Ti. 9,» 20 
NPE 692, 15 AmSR 90; Case v. Ayers, 
65 Il. 142; City F. Ins. Co. v. Mark, 
45. Til. 482’; Ensign v. Lehmann, 192 
Tll. A. 578; Wesselhoeft v. Schanze, 
Uy A Bb "443; American Ins. Co. v. 
France, 111 TH AY 382; Williams v. 
Wilson, MOM UL ee AS 541; Dickinson 
v. Atkins, 100 Ill. A. 401; John V. 
Farwell Co. v. Nathanson, 99 Ill. A. 


185; Snively v. Meixsell, 97 Ill. A. 
365; Stockham v. Adams, 96 Till. A. 
152; Tilden v. Blackwell, 94 Ill. A. 
605; Schwartz v. Berkshire L. Ins. 


Co., 91 Ill. A. 494; Haines v. Downey, 
86 Ill. A. 373; Jacobs v. Marks, 83 


EPA ILO G: [aft 183 Tll. 5383, 56 NE 
154]; Sherburne v. Tobey Furniture 
Conelo tilt, ALY 6L5 


Ind.—Gipe v. Pittsburg, ete, R. 
Co., 41 Ind. A. 156, 82 NE 471; Lud- 
wig v. Petrie, 32 Ind. A. 550, 10 NE 
280. 

Iowa.— Armstrong v. Snell, 175 
NW 57; Burke v. Berry, 152 Iowa 
110, 131 NW 753; Ley v. Metropoli- 
tan L. Ins. Co., 120 Iowa 203, 94 NW 
568; Sykes v. Reiher, 91 NW 920; 
Higbee v. (Trumbauer, 112 Iowa 
74, 83 NW 812; Phelps v. James, 79 
Towa 262, 44 "NW 548; Allison. v. 
Jack, 76 Towa 205, 40 NW 811; Hal- 
lam v. Todhunter, 24 Iowa 166. 

Kan. — Fountain v. Kenney, 66 
Kanade ciel ooo 


FRAUD 


A representation is not actionable unless | actually false.*4 


Ky.—United Talking Mach. Co. v. 
Metcalfe, 174 Ky. 132, 191 SW 881; 
Warren Deposit Bank y. Fidelity, 
Cte —COr mal Ky 88 eS @ Lei 
25’ KyL 289; Akers v. Martin, 110 
Ky. 335, 61 SW 465; Coffey v. Hen- 


aricker6b? “SWii2io5 23F" Key I, 2e2'8 
Dinwiddie v. Stone, 52 SW 814, 21 
Kyl 584. 


Me.—Davis v. Reynolds, 107 Me. 
61, 77 A 409. 

Mass.—Fottler ov. Moseley, 185 
Mass. 563, 70 NE 1040; Arnold v. 
Teel, 182 Mass. 1, 64 NE 413; Potts 
v. Chapin, 133 Mass. 276; Putney v. 
Hardy, 8 Allen 5. 


Mich.—Burt v. Mason, 97 Mich. 
127, 56 NW pee? Gray v. Koch, 2 
Mich. ING eh ¥ 

Minn. ae ena Ve Northwestern 
aes Co., 120 Minn. 4938, 139 NW 
st 


Miss.—Guaranty Trust Co. v. Mo- 
hile; fete eGo, sLLOV Miss e514 08S 
585, LRA1916D 709; Selma, ete. R. 
Co. v. Anderson, 51 Miss. 829. 

Mo.—Tinker v. Kier, 195 Mo. 183, 
94 SW 501; Hequembourg v. Ed- 
wards, 155 Mo. 514, 56 SW 490; Mes- 
serli v. Bantrup, (A.) 216 SW 825; 
Wakefield v. Moore, (A.) 186 SW 
1148; Feller v. McKillip, 100 Mo. A. 
660, 75 SW 379; Lovelace v. Suter, 
93 Mo. A. 429, 67 SW 737; Chase v. 


Rusk, 90 Mo. A. 25; Edwards v. 
Noel, 88 Mo. A. 434; Culbertson v. 
wWoung, “86 Mo." A. 277>) Paretti’ -v. 


Rebenack, 81 Mo. A. 494. 

Mont.—Koch v. Rhodes, 
447, 188 P 933. 

Nebr.—Perry v. Rogers, 62 Nebr. 
898, 87 NW 1063; Jones v. Stewart, 
62 Nebr. 207, 87 NW 12; Murphey v. 
Illinois Trust, ete., Bank, 57 Nebr. 
SLO) ile NIWee 1 O2se" Hitchcock -v; 
Gothenburg Water Power, etc., Co., 
4 Nebr. (Unoff.) 620, 95 NW 638. 

N. H.—Spead v. Tomlinson, 73 N. 
H. 46, 59 % 376, 68 LRA 432. 

N. J.—Lams v. Fish, 86 N. J. L. 
321, 90 A 1105. 

N. Y.—Morgan v. Skiddy, 62 N. Y. 
319 [mod 36 N. Y. Super. 152]; Hud- 
son P, Rose Co. v. Goodale, Perry & 
Dwight, Inc,. 169 NYS 446: McAvoy 
v. Maxwell, 158 NYS 844; Mecum v. 
Mooyer, 166 App. Div. 793, 152 NYS 
385; Allen-Kingston Motor Car Co. v. 
Consolidated Nat. Bank, 162 App. 
Div. 178, 147 NYS 251, 145 App. Div. 
294, 129 NYS 1070; Saitta v. New 
York, etc., SS. Co. 146 App. Div. 
105, 130 NYS 375 [rev, 12% NYS 1142 
mem]; Buchall v. Higgins, 109 App. 
Div. 607, 96 NYS 241; BHttlinger v. 
Weil, 94 App. Div. 291, 87 NYS 1049 
[rev on other grounds LS4as ING SY. 
179]; Prahar v. Tousey, 93 App. Div. 
507, 87 NYS 845; Slayback v. Ray- 
mond, 98 App. Div. 326, 87 NYS 931; 
Benedict v. Guardian Trust Co., 91 
App. Div. 103, 86 NYS 370 [aff 180 
N. Y. 558 mem, 73 NE 1120 mem]; 
Grosjean v. Galloway, 82 App. Div. 
380, 81. NYS 871; Powell v. F.C. 
Linde Co. os App. Div. 261, 68 NYS 
1070 [aff 171. N. Y. 675 mem, 64 NE 
1125 mem]; Louis v. 
Mut? 1. “Ins. Coy, 58 VApp. Dive 137, 
68 NYS 688 [aff 172 N. Y. 659 mem, 
65 NE 1119 mem]; Jackson v. Foley, 
53 App. Div. 97, 65 NYS 920; Sara- 
sohn v. Miles, 52 App. Div. 628, 65 
NYS 108 [aff 169 N. Y. 573 mem, 
61 NE 1134 mem]; Seis v. Plaisantin, 
52 App. Div. 206, 65 NYS 70; Frank 
v. Bradley, etc., Co., 42 App. Div. 
178, 58 NYS 1032; Reynolds v. Ley- 
den, 39 App. Div. 650, 57 NYS 210; 
Darling v. Klock, 33 App. Div. 270, 
53 NYS 593 [aff 165 N. Y. 623 mem, 
59 NE 1121 mem]; Catlin v. Vietor, 
52 N. Y. Super. 169; New York v. 
New York Disposal Corp., 100 Misc. 
536, 166 NYS 963; Brown v. Morrill, 
55 Misc. 224, 105 NYS 191; Keeler 
v: Seaman, 47 Misc. 292, 95 NYS 
920; Thompson v. Howd, 21 Misc. 
429, 47 NYS 1071; Ide v. Graham, 3 
Misc. 151, 22 NYS 709; Ritzwoller v. 
Lurie, 176 App. Div. 100, 162 NYS 
Abe NOx Vite brie eer, 126 NYS 78; 


57 Mont. 


Connecticut, 
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A representation true by estoppel 


Du Moulin v. New York City Bd. of 
Education, 124 NYS 901; Peterson v. 
Humphrey, 4 AbbPr 394: Babcock 
v. Libbey, 53 HowPr 255 [aft 17 Hun 
131 aff 82 N.° Y. 144; Stewart v. 
Potter, 37 HowPr 68. 

N._C.—Whitmire v. Heath, 155 N. 
Ch 3045, 71 .SE) 313.4 Cash Register Co. 
v. Townsend, 13% Nii Ca 65200 DONS Es 
306, 70 LRA 349; Ramsey v. Wal- 
lace, L00eN C- 75, 6 SE 638; Lunn 
v. Shermer, 93 N. C. 164. 


Oh.—Northwestern Mut. Sin | Ins; 
Co. vi Risley; 22 Oh. Cir. Ct. 160, 
12 Oh. Cir. Dec. 186. 

Okl.—Coley v. Dore, 56 Okl. 443, 
156 P 164. 

Or.—Anderson vy. Adams, 43 Or. 


621, 74 P 215; Martin v. Hagle Dev. 


Co., 41 Or. 448, 69 2206) : 
Pa.—Deppen v. Light, -228 Pa. 79, 
77 A 247; Huber v. Wilson, 23 Pa. 
178; Spaulding v. Justice, 68 Pa. 
Super. 133. 
Tenn.—Driver v. White, (Ch. <A.) 
51 SW 994. 


Tex.—Ore City Co. v. Rogers, (Civ. 
A.) 190 SW 226 [cit Cyc]; Taylor v. 
Hawley First State Bank, (Civ. A.) 
178 SW 35: Hume vy. Steele, (Civ. 
A.) 59 SW _ 812; International, etce., 
Re COomeve Shuford, 36 Tex. Civ. A. 
251, 81 SW 1189; Jones v. Gulf, etc., 
134 Co., 32 Tex. Civ. A. 198, 73 SW 
1082; McCord-Collins Commerce Co. 
Cee 21 Tex. Civ. A. 109, 50 Sw’ 

Utah.—Campbell v. Zion’s Co-op. 
oe Bldg., etc., Co., 46 Utah 1, 148 

Va.—Reed v. Gold, 102 Va. 37, 45 
SE 868; Dudley v. Minor, 100 Va. 
728, 42 SE 870; Trammell v. Ash- 
worth, 99 Va. 646, 39 SE 593; ores 
Vv. Tilson, 9ST "Va 279,433 SE 609; 
Owens v. Boyd Land Co., 95 Va. 560, 
28 SE 950. 

Wash.—Kirkland v. Dressel, 104 
Wash. 668, 177 P 643; Davis v. Ma- 
sonic Protective Assoc., 94 Wash. 
406, 162 P 516; Palmer v. Shields, 71 
Wash. 463, 128 PPOs Thurston v. 
Cohn, 70 Wash. 275; 126 P 537. 

Wis.—Palmer v. Goldberg, 128 
Wis. 103, 107 NW 478; Shaw v. Gil- 
bert, 111 Wis. 165, 86 NW 188; Hor- 


ton v. Lee, 106 Wis. 439, 89 NW 
360; Krause v. Busacker, 105 Wis. 
350, 81 NW 406; Hart v. Moulton, 


pean Wis. 349, 80 NW 599, 76 AmSR 
Eng.—Smith v. Chadwick, 9 App. 
Cas. 187; Venezuela Cent. R. Co. v. 
Kisch, iby TRI) 1 by 99, 6 ERC 759; 
Arkwright v. Newbold, 17 Cha: sso 
Richardson v. Smith, 1 Campb. 277. 
Can.—Barnard vv. Riendeau, 31 
Can. S$. C. 234; Lumbers v. Gold 
Medal Furniture Mis Co.n 301 gcanws 
S.C 55: 
Toe cock v. Yeo., 20 Man. 
Ont.—McKenzie v. Dwight, 11 Ont. 


A. 381 [dism app 2 Ont. 366]; Royal 
Ins. Co. v. Byers, 9 Ont. 120; Dixon 


v. Gerogas, 4 OntWN 462, 23 Ont 
Que.—Doucet v. Clerex, 23 Que. 
Super. 107. 


‘Tt is primary law that represen- 
tations in order to be actionable 
must be false.” Feller v. McKillip, 
100 Mo. A. 660, 664, 75 SW 379. 

‘without the suggestion of false- 
hood or a suppression of truth in 
words or acts, there can be no 
fraud.” Gray v. Koch, 2 Mich. N. P. 
119, 124. 

fa] Illustrations.—(1) Where a 
shipper offered a New York plaintif£ 
false bills of lading with foreign ex- 
change attached and subsequently 
had true bills issued by defendant 
railroad to its agent and induced 
defendant to send a wire to its New 
York agent stating that it had re- 
ceived two shipments of cotton bear- 
ing the same marks as those evi- 
denced by the false bills and in re- 
liance thereon plaintiff accepted the 
false bills to its injury, defendant 
was not liable, since its telegram 
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cannot form the basis of remediable fraud.*® 
representation must be materially and substantially 
false 4® or it cannot form the basis of a charge of 
Language technically inaccurate but sub- 


fraud.*? 


stantially true does not constitute fraud.48 
one representing himself as the owner of realty is 
not rendered liable for fraud on proof that he was 
merely a long term lessee,*® that another had void- 
able legal title to the same property,°° or 
Whether or not rep- 
resentations are true is generally a question of 
fact ®? depending upon the circumstances of the 


record title was incomplete.*4 


particular case.*4 


stated only the truth and it had 
acted in good faith. Guaranty Trust 
Co. v. Mobile, etc., R. Co., 110 Miss. 
514, 70 S 585, LRA1916D 709. (2) A 
representation that a railroad com- 
pany has adopted a certain form of 
release, which representation induces 
plaintiff to sign the same to her 
injury, is not fraudulent where it 
iS true that the railroad has adopt- 


ed such form. Gipe v. Pittsburg, 
re Ri Co.,; 41 Ind. A. 156,82 NE 
{tile 

45. Hart v. Waldo, 117 Ga. 590, 


43 SE 998. 

[a] Illustration.— Where, in a 
Suit against an insurance company 
and one of its agents, the petition 
alleges that deceit consisted in the 
agent’s stating, contrary to the re- 
quirements of the policy, that what 
she had done was all that was nec- 
essary as to furnishing proofs of 
loss, and that the agent had full 
authority to make the statement and 
to waive the proofs of loss, a demur- 
rer should be sustained, for the 
agent’s statement, acted on by plain- 
tiff, released her from the obligation 
to make proofs of loss, and was, 
therefore, true. Hart v. Waldo, 117 


Ga. 590, 43 SE 998. 

46. Sheriff v. Hull, 37 Iowa 174. 

Materiality of representation see 
infra § 33. 

47. Ill—Fraser v. Fraser, 149 
Tll. A. 186. 


Iowa.—Keosauqua State Bank v. 
Hartman, 184 Iowa 961, 169 NW 339; 
Lundy v. Surls, 144 Iowa 670, 123 
NW 337; Porter v. McElhiney, 56 
Iowa 93, 8 NW 802. 

Nebr.—Gerner v. Yates, 61 Nebr. 
100, 84 NW 596. 

Tenn.—Chamberlain v. Fox Coal, 
etc., Co., 92 Tenn. 13, 20 SW 345. 

Man.—Bonney v. Bonney, 9 Man. 
280. 
' [a] Including exempt property in 
statement of assets.—The mere fact 
that defendant in making a _ state- 
ment of his property to _ plaintiff 
bank, from which he had borrowed 
money, included his homestead, 
which was exempt from creditors’ 
claims by law, would not be fraud. 
Keosauqua State Bank v. Hartman, 
184 Iowa 961, 169 NW 339. 

{[b] Merely showing false ab- 
stract of title is not alone a false 
material representation. Lundy v. 
Surls, 144 Iowa 670, 123 NW 337. 

[c] Other examples.—(1) Where 
executors stated that a decree was 
in full force and effect and that no 
appeal had been taken therefrom, 
their statement was not. proved 
false and fraudulent by mere proof 
that legatees had sued out a writ 
of error not made -a_ supersedeas. 
Fraser v. Fraser, 149 Ill. A. 186. (2) 
A report of a national bank to the 
comptroller of the currency which 
complies with the law and the regu- 
lations of the comptroller cannot be 
made the basis of an action for de- 
ceit because the item of-interest on 
rediscounts was deducted from un- 
divided profits, instead of being 
made to appear specifically in such 
report, since the result was precisely 
the same as if all items had been set 
out. Gerner v. Yates, 61 Nebr. 100, 
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The [§ 30] 


Thus 


[§ 3l] ¢ 


that the 


v 


84 NW 596. 

48. Gleason v. Thaw, 234 Fed. 
570, 148 CCA 336; Gleason v. Thaw, 
205 Fed. 505, 123 CCA 573; Hamp- 
ton v. Webster, 56 Nebr. 628, 77 NW 
50; Thompson v. Howd, 21 Misc. 429, 
47 NYS 1071; Goldman Vv. Kleinhenz, 
LI NYS 374; J. D. Smith Fdy., ete, 


Co. v. Lorain County Banking Co., 
L9ISOhs, Cir Cre Ns mono te 
[a] Mlustrations.—(1)' Where de- 


fendant to secure the sale of goods 
on credit stated that he had “plenty 
of orders on hand,’ and the facts 
were that he had no written orders 
but did have oral-promises of orders 
from various reliable concerns, de- 
fendant’s statement was not false 
so as to constitute actionable fraud. 
J. D. Smith Fdy., etce., Co. v. Lorain 
County Banking Co., 19 Oh. Cir. Ct. 
N. iS: OT, (2) A statement by de- 
fendant ‘that her son had an income 
of thirty thousand dollars, which 
was absolutely his own, was not 
rendered false by the fact that the 
income was not subject to payment 
of his.debts. Gleason v. Thaw, 234 
Fed. 570, 148 CCA 336, 205 Fed. 505, 
123 CCA 573. (3) A representation 
by a seller of a business that a 
lease covering the premises was a 
“four-year straight lease” is not ac- 
tionable as a misrepresentation, be- 
cause the Jessor reserved the right 
to terminate the lease on five days’ 
notice for violation of any covenant 
by the lessee, such reservation not 
rendering the representation untrue. 
Goldman y. Kleinhenz, 129 NYS 374. 

Not causing injury see infra § 77 
et seq. 

49. Zagarino v. Kurzrok, 135 App. 
Dive 163, pL LOSIN YY Sr 90% 

50. Buchall v. Higgins, 109 App. 
Div. 607, 96 NYS 241. 

{a] Representation of ownership 
by equitable title holder.—A vendor 
with the equitable title to realty 
who knows that another has a void- 
able legal title to the property does 
not commit actionable fraud by rep- 
resenting himself as the owner. 
Buchall v. Higgins, 109 App. Div. 
607, 96 NYS 241. 

51. Hampton v. Webster,.56 Nebr. 
628, 77 NW 50. 


52. See infra VI, M in 27 C. J. 
53. See cases infra this note. 
[a] True. — (1) Statement that 


one had “disposed” of realty is true, 
although the disposition consists of 
a contract to sell, unenforceable be- 
cause wholly oral; such a contract, 
being merely unenforceable but not 
void, constitutes a disposition. Lum- 
bers v. Gold Medal Furniture Mfg. 
Cone 807 Cana S.eG. coo. (2) Where 
defendant represented that given 
stock was full paid and nonassess- 
able, such representation was mere- 
ly one that when issued and paid for 
it would not be subject to assess- 
ments by the corporation, and 
therefore no fraud issue could go 
to the jury on evidence that stock- 
holders had not paid full par value 
therefor, for proof of the latter fact 
would not render the representations 


false. Peters v. Lohman, 171 Mo. 
A. 465, 156 SW 783. (3) Other il- 
lustrations. Peo. v. Healy, 128 Ill. 


9, 20 NE 692, 15 AmSR 90; Schrafft 


b. Interpretation. 
whether a representation is fraudulent is governed 
by the rules already stated,°* but all doubts should 
be resolved in favor of good faith.®® 
will deny recovery where from the circumstances 
of the case °® or the nature of the language used ** 
it is obvious that the representation cannot be false. 
Forms of Falsity **—(1) Half Truths. 
Fraudulent misrepresentation may be effected by 
half truths caleulated to deceive.®9 
sentation literally true is actionable if used to create 
an impression substantially false,®°° as where it is 


[§§ 29-31 


The determination of 


The court 


Thus a repre- 


Vee Drust; |Co.;  TaveNv edie Lin Ons O aes 
933; Saxby v. Southern Land Co., 109 
Va. 196, 638 SE 423; Lumbers v. Gold 


Medal Furniture Mfg. Co., 30 Can. 
SUC: 565. 
[b] False.—(1) A representation 


that stock was fully paid when it 
was not. Van Slochem vy. Villard, 
154 App. Div. 161, 138 NYS 852, 154 
App. Div. 166, 138 NYS 855. (2) A 
representation to a commercial 
agency by a firm that its paid-in 
capital was five. hundred thousand 
dollars when it was only fifty thou- 
sand dollars ‘in cash, and the re- 
mainder consisted of “profits” in the 
form of practically worthless sec- 
ond mortgages. Bradley v. Seaboard 
Nat. ‘Bank, 167-N. Y.. 427, 60.N 
771 [rev 46 App. Div. 550, 62 NYS 


51]. (3) Other illustrations. Ever- 
hart v. Welch, 100' Kan. 525, 164 P 
1098; Hlavaty v. Blair, 101 Nebr. 
414, 163. NW: 3303 © Smiths v.. uand: 
ete. -Property; Corp), 28 ACh) _Dasic 
54. See supra § 28. 
55. Ray County Sav. “Bank v. 


Hutton, 224 Mo. 42, 123 SW 47. 

56. Bradley v. Oviatt, 86 Conn. 63, 
84 A 321, 42 LRANS 828 (state- 
ment of a broker, instructed to sell 
property at the best price obtain- 
able, that a certain price was the 
lowest the principal would. accept, 
made without knowledge as to what 
was the lowest price the principal 
would accept, was not ground for 
an action of fraud, since such knowl- 
edge was impossible for the broker 
to have at that stage of the trans- 
action), 4 

57. Cantwell v. Johnson, 236 Mo. 
575, 1389 SW 365. 

[a] “In need of money.”—Where 
it was alleged that as part of a 
scheme to defraud plaintiff, defend- 
ant, a money lender, falsely stated 
that he was ‘in need of money” and 
thereby induced plaintiff to contract 
a new loan and pay off the money 
lender, it was held that even if the 
evidence indicated a fraudulent 
scheme, the mere statement that one 
needed money could not be a false 
representation because the court 
would take judicial notice of the fact 
that “‘the need of money is an abid- 
ing infirmity natural and common 
to all men.” Cantwell v. Johnson, 
236 Mo. 575, 597, 189 SW 365. 

58. Form of misrepresentation in 
general see supra 

Partial disclosure see supra § 17. 

59. Dis. op. Ottinger v. Bennett, 
144 App. Div. 525, 129 NYS 819 
[rev on dis. op. of Miller, J., in 


203 N.Y. °554° mem,—96_ Nid” 11123 
mem]. See also cases infra this 

section. 
60. U. S.—Copper Process Co. v. 
ehiceso Bonding, ete., Co., 262 Fed. 
Bailey, 28 Ga. 


Ga.—Mulligan v. 
07. 


Iowa.—Parks v. Burbank, 58 Iowa 
70%, 22 NiwW .%29: 

Kan.—Lee v, Lemert, 26 Kan. 111. 

Me.—Buck vy. Leach, 69 Bie: 484; 
Denny v. Gilman, 26 Me. 14 
Seg .—Mizner v. Kussell, 29 Mich. 
3 Mo. 


Mo.—Buford v. Caldwell, 
477. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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accompanied by conduct ealeulated to deceive.*t 
Recovery may be had for representations false in 
any substantial particular,®2 and the fact that some 
of several representations are true does not pre- 
clude recovery for damages occasioned by others 
Although no specific statement of 
fact is false when taken alone, yet if construed 
together they give a false impression, there is a 
A fraud may be perpetrated 
by making a true representation ®* intending that 
the hearer should believe it to be false.®* 
eannot be had for a true statement misunderstood 
without fault or design of the speaker;®? but if 
the speaker knows that his statement is misunder- 


that are false.®? 


false representation.® 


Nebr.—Gerner v. Yates, 61 Nebr. 
100, 84 NW 596. 
N. J.—Lomerson v. Johnston, 47 


ie J. Eq. 812, 20 A 675, 24 AmSR 

N. Y.—Von Au v. Magenheimer, 
126 App. Div. 257, 110 NYS 629 [aff 
IG N.Y. F o10) “nem, SIPENEN 1114 
mem]; Jones v. Commercial Trav- 
elers’ Mut. Ace. Assoc. of America, 
114 NYS 589 [aff 134 App. Div. 936 
mem, 118 NYS 1116 mem (mod on 
other grounds 201 N. Y. 576, 95 NE 
1130)]; Gough v. Dennis, Lalor 55. 

Okl1.—Gidney v. Chappell, 26 Okl. 
voit oO Es AIO9.9 5 ; 

S. C.—Welborn v. Cobb, 92 S. C. 
384, 393, 75 SEH 691; Chisolm v. Gads- 
den, 32°S. C. L. 220, 47 AmD 550. 

Va.—Brown v. Rice, 26 Gratt. (67 
Va.) 467. 

W. Va.—Tolley v. Poteet, 62 W. 
Vaz 231; 57° SE 811. 


Eng.—Corbett v. Brown, 8 Bing. 
Sone Ci 433. Wel sReprint 325 
Glarkel v..eDickson, G6. CoeBs NOS. 


453, 95 ECL 453, 141 Reprint 533. 

“One may be guilty of misrepre- 
sentation in law, as well as in 
morals, by purposely creating a false 
impression of belief in the mind of 
another, with the intention that he 
act upon it, without making any 
positive or literal false statement of 
fact.” Welborn v. Cobb, supra. 

[a] Examples.— (1) Where the 
son of a textatrix with a fifteen 
thousand dollar estate has been cut 
off with five hundred. dollars, a 
statement, made to prevent his seek- 
jing an interview during her lifetime, 
that he has not been disinherited, 
is deceptive and practically untrue. 
Gidney v. Chappell, 26 Okl. 737, 110 
TZ E SE (2) Although “overdrafts” 
are technically “loans,” a published 
statement of the financial condition 
of a national bank in which a por- 
tion of its overdrafts was described 
as “loans and discounts’ was sub- 
stantially false because conveying 
the impression that the total over- 
drafts were less than was the fact 
and that the amount of overdrafts 
hidden under “loans and discounts” 
were not overdrafts but the usual 
counter loans and _ discounts and 
therefore such a misrepresentation 
justifies an action of deceit by one 
in good faith misled thereby. Ger- 
ner v. Yates, 61 Nebr. 100, 84 NW 
596. 

61. Lester v. Mahan, 25, Ala, 445, 
60 AmD 530; Lee v. Lemert, 26 Kan. 
111: Chisolm v. Gadsden, 32 S. C. 
1.) 220) 47, Amp) 550! 

Deception vy. conduct in general 
see supra § et seq. 

62. Rose v. Hurley, 39 Ind. 77; 
Cooper v. Ft. Smith, ete. R. Co., 23 
Oxkl. 139, 99 P 785. 

[a] Thus a _ representation that 
there was a patent for an exhibited 
contrivance was a fraud, where there 
was no patent for a part of the 
contrivance. Rose v. Hurley, 39 Ind. 


php: Wickham vy. Roberts, 112 App. 
Div. 742, 98 NYS 1092; Howton v. 
k. A. Strout Farm Agency, 90 Vt. 50, 
96 A 330. 

[a] ‘hus, where a seller of bonds 


represented to the purchaser that 


FRAUD 


[§ 32] 


fraud.?° 


is ignorant of 


Recovery 


they were good, and at the time of 
the sale they were so considered, 
but the seller also represented that 
the bonds were a first lien upon cer- 
tain waterworks, and the latter 
statement was false to the seller’s 
knowledge, the seller was liable for 
damages resulting from extension of 
credit on the faith of the latter mis- 
representation. Wickham vy. Roberts, 
112 App. Div. 742, 98 NYS 1092. 

64. Downey ¥. Finucane, 205 N. 
Y. 251, 98 NE 391, 395, 40 LRANS 
307; Churchill v. St. George Dev. Co., 
174 App. Div. 1, 160 NYS 357. 

“Tf by a number of statements you 
intentionally give a false impression 
and induce a person to act upon it, 
it is not the less false, although, 
if one takes each statement by it- 
self, there may be a difficulty in 
Showing that any specific statement 
is untrue.” Downey v. Finucane, 
supra, 

65. Mulligan v. Bailey, 28 Ga. 507, 
510; Roberts v. Tompkins, 75 N. J. 
Kig= 576; (579) ‘73 A 505, 506 [eit Gye]. 

“A fraud may be as effectually 
perpetrated by telling the truth as 
a falsehood; by calling things by 
their right names as by their wrong 
names.” Mulligan v. Bailey, supra. 

“In order to establish a case of 
false representation it is not neces- 
sary that something which is faise 
should have been stated as if it 
were true. If the presentation of 
that which is true creates an im- 
pression which is false, it is, as to 
him who, seeing the impression, 
seeks to profit by it, a case of false 
representation.” Lomerson v. John- 
ston, 47 N. J. Eq. 312, 314, 20 A 675, 
24 AmSR 410 [quot Roberts” v. 
Tompkins, supra]. 

66. Moens v. Heyworth, 10 M. & 
W. 147, 152 Reprint 418. 

67. Potts v. Chapin, 133 Mass. 
276; Stevens v. Rainwater, 4 Mo. A. 
292. 

[a] Untrue conclusions from 
facts truly stated.—Stevens v. Rain- 
water, 4 Mo. A. 292. 

68 Match v. Hunt, 38 Mich. 1; 
Melick v. Metropolitan L. Ins. Co., 
S425Ni eile Loge Sl AL ou Late Som NE 
Jeo te T27* mem,> 91 A 107%0) Snem']|; 
Lomerson v. Johnston, 47 N. J. Eq. 
312, 314, 20 A 675, 24 AmSR 410; 
Moens v. Heyworth, 10 M. & W. 147, 
152 Reprint 418. 

“Tf the presentation of that which 
is true creates an impression which 
is false, it is, as to him who, see- 
ing the misapprehension, seeks to 
profit by it, a case of false repre- 
sentation.” Lomerson v. Johnston, 
supra [quot Melick v. Metropolitan 
L. Ins. Co., supra]. 

fa] Tlustration—Where a wife, 
understanding from statements made 
to her by her husband’s creditor that 
her husband was in danger of im- 
mediate arrest, executed a mortgage 
to the creditor securing her hus- 
band’s debt in order to avert the ar- 
rest, and the creditor had not stated 
that the husband’s arrest was im- 
minent, but from the wife’s conduct 
it was evident to him that she so 
understood him, the creditor was 
guilty of false representation. Lom- 
erson v. Johnston, 47 N. J. Ea, 312, 
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stood and fails to correct the hearer’s misapprehen- 
sion, the speaker is guilty of fraud.®8 

(2) True Representations Subsequently 
Becoming False.°® There is authority to the effect 
that a representation, true when made, but subse- 
quently becoming false, cannot constitute remediable 
But the weight of authority holds that 
representations true when made and _ subsequently 
becoming false, may constitute fraud if the hearer 


the changed conditions and the 


speaker fails to inform him of the change and allows 
him to act in the belief that the original condition 
of affairs still exists;71 and this has been held 
especially to be true where the speaker subsequently 


20 A 675, 24 AmSR 410. 

Failure to correct another’s delu- 
sion see Supra § 15. 

69. Cross references: 

False representation subsequently 

becoming true see infra § 78. 
Representation believed to be true 

and subsequently found false see 

supra § 15 note 34; infra § 50. 
True representation erroneously be- 

lieved false see infra § 78. 

70. Corbett v. Gilbert, 24 Ga. 454; 
E. I. Du Pont de Nemours Powder 
Co. v. Schwenger, 90 Mise. 678, 154 
NYS 186; Arkwright v. Newbold, 17 
Ch. Di 301. 

[a] March statement becoming 
untrue in November.— Where de# 
fendant merchant made a true state: 
ment of his credit to a commercial 
agency in March and by the follow- 
ing November conditions had 
changed so that his credit was low- 
er, and in reliance on the March. 
statement plaintiff extended credit 
in November to his/damage, defend- 
ant was not guilty of fraud since 
he was under no affirmative duty to 
correct the March statement. FE. I. 
Du Pont de Nemours Powder Co. vy. 
Sourouper 90 Misc. 678, 154 NYS 


[b] Persons issuing a prospectus 
are not liable to an-action of de- 
ceit for failure to mention a fact 
coming to their knowledge before the 
allotment of shares which falsifies 
a statement in the prospectus. Ark- 
wright v. Newbold; 17 Ch. D. 301. 

{c] Representations of a third 
person’s solvency, to be actionable, 
must be untrue when made. Corbett 
v. Gilbert, 24 Ga. 454. See also infra 
§ 95 et seq. 

71. U. S.—Loewer v. Harris, 57 
Fed. 368, 6 CCA 394. 

D. C.—Tyssowski v. F. H. Smith 
Co., 35 App. 4038. 

Roh am hatte v. Mercer Univ., 17 Ga. © 

Iowa.—Noble v. Renner, 177 Iowa 
509, 159 NW 214, 216 [cit Cyc]. 

Me.—Atlas Shoe Co. v. Bechard, 
ve Me. 203, 66 A 390, 10 LRANS 


N. H.—Pettigrew v. Chellis, 41 N. 
Bb Ohy 


N. J.—Brown v. Honiss, 74 N. J. 
Ey 501; 68a Aei50, 

Pa.—Lancaster County Bank vy. Al- 
bright, 21 Pa. 228 


W. Va.—Holt v. King, 54 W. Va. 
441, 47 SE 362. 

BEng.—Davies v. London, ete, Mar. 
Ins. Co., 8 Ch. D. 469; Traill v. Bar- 
ing, 4 De G. J. & S. 318, 69 EngCh 
247, 46 Reprint 941; MReynell vy. 
Sprye, 1 De G. M. & G. 660, 50 EngCh 
510, 42 Reprint 710; Underhill v. 
Sees 10 Ves. Jr. 225, 32 Reprint 

‘When one of the parties, pending 
negotiations for a contract, has held 
out to the other the existence of a 
certain state of facts, material to 
the subject of the contract, and 
knows that the other is acting upon 
the inducement of their existence, 
and, while they are pending, knows 
that a change has occurred, of which 
the other party is ignorant, good 
faith and common honesty require 
him to correct the misapprehension 
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rendered the representation false’ by his own act,?? 
where fudiciary relations existed,’* or where the 
parties expressly agreed that a given representation 
should remain in effect until withdrawn.” 
is, however, no liability if the representation was 
a mere prediction which subsequently proved in- 
correct 7 or a declaration of intent made in good 


which he has created.?? Loewer v. 
Harris, 57 Fed. 368, 373, 6 CCA 394 
[quot Noble v. Renner, 177 Iowa 509, 
159 NW 214]. 

[a] Thus, where, on application 
to a person for a donation to a 
school, it was represented to be a 
manual labor school, and he agreed, 
on that account, to make a dona- 
tion, and afterward the manual labor 
feature was abolished, the repre- 
sentation was a fraud upon him, 
and he was not bound to make the 
donation. Janes v. Mercer Univ., 17 
Ga. 515. 

True representation subsequently 
becoming false as affecting the va- 
lidity of contract see Contracts 
S291. 

72. Lancaster County Bank v. Al- 
bright, 21 Pa. 228; Holt v. King, 54 
W. Va. 441, 447, 47 SE 362. 

“Tf a person make a representa- 
tion that is true, and afterwards he 
renders such representation false by 
his own act, and another is about 
to be deceived thereby to his _in- 
jury, he is guilty of fraud, unless 
he corrects the delusion produced 


by his former representation.” Holt 
v. King, supra. 
73. Tyssowski v. F. H. Smith Co., 


25 App: 1D: .C): 403: 
Confidential relations: 
Effect of on: 
Duty to investigate see infra § 72. 
Right of reliance on statement of 
opinion see infra § 72. 
What constitutes see supra §§ 18, 
242 intrans ea: 
See also Fiduciary § 9 et seq. 
74, Atlas Shoe Co. v. Bechard, 102 
197, 66 A 390, 10 LRANS 


75. Ore City Co. v. Rogers, (Tex. 
Civ. A.) 190 SW 226; Haverland v. 
Lane, 89 Wash. 557, 154 P 1118. 

{a] Thus a representation that a 
company is in danger of going into 
the hands of a receiver is not ren- 
dered false by the fact that it sub- 
sequently failed to do so. MHaver- 
Jand v. Lane, 89 Wash. 557, 154 P 
1118. 


Predictions generally see supra 
25. 
d 76. Brown v. Honiss, 74 N. J. lL. 


501, 68 A 150 (rule that a person 
who makes a false representation in 
good faith, believing that it is true, 
is guilty of fraud if on ascertaining 
the falsity of the representation he 
fails to correct the statement, has 
no application to a declaration of 
intent made in good faith, followed 
by a change of purpose as to a mat- 
ter which has not been treated as 
material in the negotiations). 

False statement of intent in gen- 
eral see supra § 26; infra § 44. 

Materiality as an element of fraud 
see infra § 33. 

77. Belding v. King, 159 Fed. 411, 
86 CCA 391; Totten v. Burhans, 91 
Mich. 495, 51 NW 1119; Eaves v. 
Twittys -3p. IN.) ©. 468; See Fry v. 
National Glass Co., 219 Pa. 514, 69 
A 56 (where the court, without dis- 
cussion of the text point, held that 
one securing a gas contract by rep- 
resenting that he was not acting for 
any “trust,” and who after securing 
such contract later entered into ar- 
rangements with a “trust,” did not 
thereby render his statement false 
as of the time made, and conse- 
quently was not guilty of fraud). 

Injury as an element see infra 
Saks 

78. Particular representations or 
transactions: 


FRAUD 


ter which was 


There 
[0283]: 
In General. 


In general see infra §§ 92-115; and 
eross references supra p 1052. 
Sale of: 
Personalty see Sales [35 Cyc 65]. 
Realty see Vendor and Purchaser 
[39 Cye 1259 et seq]. 
Stock see Corporations § 1068 et 


seq. 
See also Bills and Notes § 1064 
text and note 723; Compromise and 

Settlement § 46 text and note 16; 

Contracts §§ 294, 295; Equity § 82 

text and note 82; Estoppel § 123; 

Reformation of Instruments [34 

Cyc 922 text and note 20]; Specific 

Performance [36 Cyc 603 text and 

note 29]. 

79. U. S—Farnsworth v. Duffner, 
142 5c MSs v4s el aeSCty 1644 sbi ed. 
931; Southern Dev. Co. v. Silva, 125 
U. S. 247, 8 SCt 881, 31 L. ed. 678; 
Marshall v. Hubbard, 117 U. S, 415, 
6 SCt 806, 29 L. ed. 919; Slaughter 
v. Gerson, 13 Wall. 3879, 20 L. ed. 
627; Smith v. Richards, 13 Pet. 26, 
10 L. ed. 42; U. S. v. Jones, 232 Fed. 
218 [rev on other grounds 242 Fed. 
609, 155 CCA 299]; Farwell v. Co- 
lonial Trust Co., 147 Fed. 480, 78 
CCA 22; Kell v. Trenchard, 142 Fed. 
16, 73 CCA 202; Chemical. Bank v. 
Lyons, 137 Fed. 976; Kimber v. 
Young, 137 Fed. 744, 70 CCA 178; 
Old Colony Trust Co. v. Dubuque 
Light, ete., Co., 89 Fed. 794. 

Ala.—Crooker v. White, 162 Ala. 
476, 50 S 227; Brennard Mfg. Co. v. 
Citronelle Mercantile Co., 41 S$ 671; 
Bomar v. Rosser, 131 Ala. 215, 31 S 
430; Hooper v. Whitaker, 130 Ala. 
324, 30 S 355; King v. White, 119 
Ala, 429, 24 S 710; Griel vi Lomax, 
89 Ala. 420, 6 S 741; Jordan v. Pick- 
ett, 78 Ala. 331; McGar v. Wil- 
liams, 26 Ala. 469, 62 AmD 739; 
Juzan v. Toulmin, 9 Ala. 662, 44 
AmD 448; Hockensmith v. Winton, 
11 Ala, A U670;666 S954: 

Ark. — Hutchinson v. Gorman, 71 
Ark. 805,°73 SW 793; Matlock v. 
Reppy, 47 Ark. 148, 14 SW 546; Win- 
ter v. Bandel, 30 Ark. 362; Grider v. 
Clopton, 27 Ark. 244; Wilson v. Stray- 
horn, 26 Ark; 28: Hilly. Bush,;.19 
Ark, 522. 

Cal.—Dow v. Swain, 125 Cal, 674, 
58 P 271; Colton v. Stanford, =82 
Cal.n351e 285 7B “1632-16 vAmSRe 137s 
Nounnan v. Sutter County Land Co., 
Slo Gal. 14.22 oP. 616; 6) RASS, 

Colo.—Wheeler v. Dunn, 13 Colo. 
428, 22 P 827; Adams v. Schiffer, 11 
Colo. 15, 17 P 21, 7 AmSR 202; Sel- 
lar v. Clelland, 2 Colo. 532; Dingle v. 
Trask, 1.Coto. A. 16, 42. P 186. 

Conn.—Wilson vy. Nichols, 72 Conn. 
173, 48 A 1052. 

Del.—Stewart v. Monad Engineer- 
ing) Co.0 265 Del.n 165, 084 -Ax 209) 


Thomas v. Grise, 17 Del. 381, 41 A 
883. 
D. C.—Milson v. Gerstenberg, 43 


App. 165; Jackson, etc., Co. v. Fay, 
20 App. 105; Browning v. Washing- 
ton Nat. Capital Bank, 13 App. 1. 
Fla.—Huffstetler v. Our Home L. 
Ins. Co... 67, Fla. 824,65 S 1: Allen’ v. 
Paes Zine Co., 64 Fla. 171, 60 S$ 
Ga.—Northwestern L. Ins. Co. v. 
Montgomery, 116 Ga. 799, 43 SE 79; 
Newman vy. H. B. Claflin Co., 107 Ga. 
89, 32 SE 943; Ingram v. Jordan, 55 
ie 356; Coffee v. Newsom, 2 Ga. 
Ida.— Breshears v. Callender, 23 
Ida. 348, 365, 131 P 15 [quot Cyc]. 
Tll.— Van Gundy v. Steele, 261 Ill. 
206, 108 NE 754; Kehl v. Abram, 210 
Ill. 218, 71 NE 347, 102 AmSR 158; 
Hale HI. Co. v. Hale, 201 Ill. 131, 66 


Davis, 


’ 


[§§ 32-33 


faith followed by a change of purpose as to a mat- 


not treated as material in the 


transaction,’® or if plaintiff acted on the representa- 
tion prior to the change which made it incorrect.”” 
Materiality of Representation 7?—2a. 
The false representation’? or con- 


NE 249; Weneger v. Bollenbach, 180 
Ill. 222, 54 NE 192; Young v. Young, 
113 Ill. 430; Schwabacker v. Riddle, 
99 Ill. 343; Merwin v. Arbuckle, 81 
Ill. 501; Tuck v. Downing, 76 Ill. 71; 
Betts v. Tate, 195 Ill. A. 172; Wes- 
selhoeft v. Schanze, 153 Ill. A. 4438; 
White v. Moran, 134 Ill. A. 480; 
Press iv. Hair, *133. nls fA, o2 Ss ou 
preme Council C. K. & L. v. Beggs, 
110 Ill. A. 1389; Williams v. Wilson, 
101 Tll. A. 541; Dickinson vy. At- 
kins, 100 Ill. A. 401; Snively v. Meix- 
sell, 97 Ill. A. 365; Schwartz v. Berk- 
shires Iniorines* Co. 91 iil At U494e 
Jacobs v. Marks, 83 Ill. 
183 Ill. 533, 56 NE 154]; ; 
Luneen, 25 Ill. A. 160; American Ins. 
Co. v. Crawford;'% Tl A, 29; 

Ind.—Jenkins’ v. Long, 19 Ind. 28, 
81 AmD/; 374; Harvey v. Smith, 17 
Ind. 272; McCleary v. Chipman, 32 
Ind. A. 489, 68 NE 320. 

Iowa.—Bean v. Bickley, 186 Iowa 
689, 174 NW 675; Sherman vy. Smith, 
185 Iowa 654, 169 NW 216; Long v. 
136 Iowa 734, 114 NW 197; 
Higbee v. Trumbauer, 112 ,lowa 74, 
838 NW 812; Lantz v. Ryman, 102 
Iowa 348, 71 NW 212; Blair v. But- 
tolph, 72 Iowa 31, 33 NW 349; Hale 
v. Philbrick, 47 Iowa 217; Percival 
v. Harger, 40 Iowa 286; Sheriff v-. 
Hull, 37 Iowa 174. 

Kan.—Else v. Freeman, 72 Kan. 
666, 83 P 409; Stevens v. Allen, 51 
Kan. 144, 32 P 922: Acker v. Warden, 
4%) Kan. St 279P LO2% 

Ky.—Warren Deposit Bank vy. Fi- 
delity, etc., Co., 116: Ky. 38, 74 SW 
1111, 25 KyL 289; Akers v. Martin, 
110 Ky. 335, 61 SW 465; Oldham v. 
Bentley, 6 B. Mon. 428; Shackelford 


v. Hendley, 1 A. K. Marsh. 496, 10 
AmD 753. 

Me.—Allan v. Westcott, 115 Me. 
180, 98 A 630; Eastern Trust, ete.. 


Co. v. Cunningham, 103 Me. 455, 70 
A 17; Greenleaf v. Gerald, 94 Me. 91, 
46 A 799, 80 AmSR 877, 50 LRA 542; 
Palmer v. Bell, 85 Me. 352, 27 A 
250; O’Brien v. Luques, 81 Me. 46, 16 
A 304; Rhoda v. Annis, 75 Me. 17, 
46 AmR 354; Sharp v. Ponce, 74 
re 470; Long v. Woodman, 58 Me. 

Md.—Reynolds v. Evans, 123 Md. 
365, 91 A 564; Boulden v. Stilwell, 
100 Md. 543, 60 A 609, 1 LRANS 258; 
Cahill v. Applegarth, 98 Md. 493, 56 
A 794; Byrd v. Rautman, 85 Md. 414, 
36 A 1099; McAleer v. Horsey, 35 
Md. 439; Hughes vy. Antietam Mfg. 
Co., 34 Md. 316. 

Mass.—Lee v. Tarplin, 183 Mass. 
52, 66 NE 431; Weeks v. Currier, 172 
Mass. 53, 51 NE 416; Dawe v. Mor- 
ris, 149 Mass. 188, 21 NE 315, 14 
AmR 404, 4 LRA 158; Kimball v. 
Bangs, 144 Mass. 321, 11 NE 1138; 
Hedden v. Griffin, 186 Mass. 229, 49 
aaa 25; Moore v. Cains, 116 Mass. 

Mich.—Davis v. Davis, 97 Mich. 
419, 56 NW 774; Collins v. Jackson, 
54 Mich. 186, 19 NW 947; Hall v. 
Johnson, 41 Mich. 286, 2 NW 55; 
Kost v. Bender, 25 Mich. 515; Whit- 
ing v. Hill, 23 Mich. 399. 

Minn.—Wann Vv. Northwestern 
Trust Co., 120 Minn. 493, 139 NW 
1061; Wellington First Nat. Bank v. 
Person, 101 Minn, 30, 111 NW 730; 
Winston v. Young, 52 Minn. 1, 53 
NW 1015; Huffman v. Long, 40 Minn. 
473, 42 NW 355; Busterud v. Far- 
rington, 36 Minn. 320, 31 NW 360. 

Miss.—Hstell v. Myers, 54 Miss. 
174; Selma, ete., R. Co. v. Anderson, 
51 Miss. 829; Lindsey v. Lindsey, 34 
Miss. 4382; Ayres v. Mitchell, 11 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cealment ®° must relate to 


determining ground of action.%4 


tion,®* quality,®? quantity,®* title,®® 
ine: 683; Hall v. Thompson, 9 Miss. 


Mo.—Addis v. Swoffer, 180 SW 
548; Wann v. Scullin, 210 Mo. 429, 
109 SW 688; Tinker v, Kier, 195 Mo. 
183, 94 SW 501; Hequembourg vy. Ed- 
wards, 155 Mo. 514, 56 SW 490; Bow- 
man v. Branson, 111 Mo. 343, 19 SW 
634; Birch Tree State Bank v. Dow- 
ler, 167 Mo. “A. 373,. 151 SW 1784; 
‘Williamson v. Harris, 167 Mo. A. 347, 
151 SW 500; Missouri Lincoln Trust 
Co. v. St. Louis Third Nat. Bank, 
154 Mo. A. 89, 1838 SW 357; Chase v. 
Rusk, 90 Mo. A. 25; Culbertson v. 
Voune, 186, 7a\lon WAN 277 (Culver iv. 
Smith, 82 Mo. A. 390; Bank of North 
America v. York, 8 Mo. A. 604 mem 
{rev on other grounds 89 Mo. 369, 14 
SW 560]; Franklin v. Holle, 7 Mo. 
A, 241. 

Nebr.—Jakway v. Proudfit, 76 
Nebr. 62, 106 NW 1039, 109 NW 388, 
14 AnnCas 258; Canon v. Farmers’ 
Bank, 3 Nebr. (Unoff.) 348, 91 NW 
585; Gerner v. Yates, 61 Nebr. 100, 
84 NW 596. See Moyer v. Richard- 
son Drug Co., 70 Nebr. 190, 97 NW 
244 (where the official syllabus men- 
tions materiality aS a necessary ele- 
ment of remediable fraud). 

*N. H.—Connelly v. Brown, 73 N. H. 
1938, 60 A 750; Anderson v. Scott, 70 
N. H. 350, 47 A 607; Page v. Parker, 
43 N. H. 363, 80 AmD 172. 

N. J.—Lembeck v. Gerken, 86 N. J. 
L. 111, 90 A 698; Byard v, Holmes, 
34 N. J. L. 296; ‘Wise v. Fuller, 29 


NGS ler DOs 2 ve 
N:. Y.=—-Ochs!_v. Woods, ‘221 N. Y. 
335, 117 NE 305; Taylor v. Guest, 


os Ne Y.-262" Curtiss’ v; Howell, 39 


N. Y. 211; Magee v. Fish, 175 App. 
Div, 1125,, 161. NYS: 1057;, Mecum~p Vv. 
Mooyer, 166 App. Div. 793, 152 NYS 
385; Beeker v. Colonial L. Ins. Co., 
153i App. 7Div.. 882, (1388 NYS 491; 
Sloat, vy; New, York. Cent.,.. etc. R: 
Co, 9142" App.» Div.1234,5 126) (NYS 
1059; Prahar v. Tousey, 93 App. Div. 
507, 87 NYS 845; Taylor v. Fleet, 1 
Barb. 471 [rev on other grounds 4 
Barb. 95]; Furman v. Titus, 40 N, Y. 
Super. 284; Masterton v. Beers, 31 
N. Y. Super. 406; Creamer v. Pesh- 


kin, 81 Misc. 167, 142 NYS _ 333; 
Schorr v. Gewirz, 39 Misc. 186, 179 
NYS 134; Thompson v. Howd, 21 


Mise. 429, 47 NYS 1071; Canary v. 
9 Misc. 558, 30 NYS 122; 
Turchin Sheffield Plate, etc., Co. v. 
Baugh, 117 NYS 137. 

N. C.—Cash Register Co. v. Town- 
send, 137 N. C. 652, 50 SE 306, 70 
LRA 349; Cowan v. Fairbrother, 118 
N. C. 406, 24 SE 212, 54 AmSR 733, 
32 LRA 829; Gilmer v. Hands, 84 
Neg Camo lace 

Oh.—Gleason v. Bell, 91 Oh. St. 
268, 110 NE 513; Northwestern Mut. 
L. Ins. Co. v, Risley, 22 Oh. Cir. Ct. 
160, 12 Oh.-Cir. Dec. 186. 

Or.—Robinson v. Phegley, 84 Or. 
124, 163 P 1166; Martin v. Eagle 
Dev. Co., 41 Or. 448, 69 P 216; Marx 
SCH WAREZ lem ON eel 1 launtek Au by 
253. t 

Pa.—Clark v. Everhart, 63 Pa. 347; 
Fulton v. Hood, 34 Pa. 365, 75 AmD 
664; Devers v. Sollenberger, 25 Pa. 
Super. 64; Harding v. Lloyd, 3 Pa. 
Super. 293, 40 WklyNC 66. 

Tenn.—Leiker v. Henson, (Ch.) 41 
SW 862. ’ 

Tex.—Fisher v. Dippel, 46 Tex. 
Civ. A. 266, 102 SW 448 (dictum); 
Furneaux vy. Webb, (Civ. A.) 77 SW 
828; International, etc, R. Co. Vv. 
Shuford, 36 Tex, Civ. A. 251, 81 SW 


1189; Furneaux v. Webb, 33 Tex. 
Civ. A. 560, 77 SW 828; Jones v. 
Gulf, etc, R. Co. 382 Tex. Civ. A. 


a matter material 
to the transaction involved, that is, the false 
representation or concealment must be the effi- 
elent,*! inducing,’? and proximate ** cause, or the 
The rule as to 
materiality has been applied to various particular 
representations such as financial condition,®* loca- 


FRAUD 


and value.°°® 


198, 73 SW 1082; Collinson v. Jef- 
feries, 21 Tex. Civ. A. 653, 54° SW 
28; Cabaness v. Holland, 19 Tex. 
Cive As, 383,544. SW 3795. MeCally vy. 
Reie a re exc Ay Civ. eas. 


Vt.—Arnold v. Somers, 92 Vt. 512, 
105 A 260; Stone v. Robie, 66 Vt. 
245, 29 A 257. 

Va.—Reed v. Gold, 102 Va, 37, 45 
SE 868; Trammell v. Ashworth, 99 
Va. 646, 39 SE 593; Grosh v. Ivan- 
hoe Land, etc., Co., 95 Va. 161, 27 
SE 841; Barnett v. Barnett, 83 Va. 
504, 2 SE 733. 

W. Va.—Cleavenger v. Sturm,- 59 
Wi) Va. 658,' 538. SEH 593; Crislip) ov. 
Cain, 19 W. Va. 438. 

Wis.—Miley v. Heaney, 168 Wis. 
58, 169 NW 64; James Music Co. 
v. Bridge, 134 Wis. 510, 114 NW 
1108; Krause v. Busacker, 105. Wis. 
350, 81 NW 406; Hart v. Moulton, 
104 Wis. 349, 80 NW 599, 76 AmSR 
881; Gormely v. South Side Gym- 
eee Assoc., 55 Wis. 350, 138 NW 
42. 

Eng.—Smith v. Chadwick, 20 Ch. 
D827" [atl “9 “Apps Gas: 137s Boyd y- 
Glasgow, ete.) RR! Co., [1915] S.C: 
21; Geddes v. Pennington, 5 Dow 
159, 3 Reprint 1287; Green v. Cos- 
den, 3 M. & G. 446, 42 ECL 237, 133 
Reprint 1218. 

Can.—Peacock v. Wilkinson, 51 
Can. S. C. 319 [dism app 7 West 
Wkly 85]. 

Man.—Kelly v. Enderton, 22 Man. 
277, 5 DomLR 613, 21 WestLR 337; 
Bonney v. Bonney, 9 Man. 280. 

N. S.—Doyle v. Smith, 40 N. S. 157; 
Young v. McMillan, 40 N. S. 52. 

Ont.—Frye v. Milligan, 10 Ont. 
509; Royal Ins. Co. v. Byers, 9 Ont. 
At Piper v. Thompson, 11 OntWR 
690. 

‘Tt must be shown that the rep- 
resentations were as to a material 
fact, and that they contributed to 
injury.” Birch Tree State Bank v. 
Dowler, 167 Mo. A. 3738, 379, 151 SW 


784. 

[a] Dlustrations. — (1) A pub- 
lished report of the financial condi- 
tion of .a bank, in which the re- 
sources and liabilities are equally 
inflated, is not actionable because 
the net worth of the bank’s property 
is diSclosed and, therefore, the rep- 
resentation is not false in any ma- 
terial respect. Gerner v. Yates, 61 
Nebr. 100, 84 NW 596. (2) Where 
the lessor of premises containing 
a bar and fixtures suitable for the 
business of selling liquors at re- 
tail falsely represented that he had 
a license to sell, and that the les- 
see could legally sell under it, it was 
held that there was no fraud, be- 
cause the representation that the 
license would allow the lessee to sell 
was a representation as to the law, 
and the representation that the les- 
sor had a license 'was immaterial, 
as his license, if he had one, would 
not protect the lessee. Gormely v. 
South Side Gymnastic Assoc, 55 
Wis. 350, 183 NW 242. 

{[b] Immaterial because not caus- 
ing injury.—Where plaintiff, to pro- 
tect her interest in a corporation, 
purchased defendant’s claims against 
it and thereby became owner of its 
property, the contract will not be 
rescinded because of defendant’s 
false representations as to amount 
of claims, since such misrepresen- 
tations, although an inducement to 
plaintiff to act, were nevertheless 
immaterial because plaintiff ob- 
tained what she sought. Robinson 
v. Phegley, 84 Or. 124, 163 P 1166. 
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[§ 34] b. Test of Materiality. As to whether 
the test of materiality is subjective or objective 
there is a conflict of authority. It has been stated 
that representations not in fact material but believed 
by the hearer to be material are remediable.®! Other 
courts have said that the question is not whether 
the hearer believed the representation material but 
whether it was in fact material.®? 


Thus some au- 


[e] Under the Ontario Insurance 
Corporation Act the only species of 
misrepresentation avoiding a policy 
is one subsequently judicially found 
to be material. Jordan vy. Provin- 
oa Provident Inst:,, 28 Can, Sic 
3) 


80. Ala.—Jordan y. Pickett, 
Ala. 331. ; ESR 
Ariz—Richardson vy, MHeney, 18 


Ariz. 186, 157 P 980 (dictum). 
FT ee v. Raymond, 3 Conn. 


Mo.—Anchor Warehouse Co. vy. 


Mead, (A.) 181 SW 1057, 1060. 
Pa.—Bishop v. Buckley, 33 Pa. 
Super. 123. 


Vt.—Smith v. Bishop, 9 Vt. 110, 
31 AmD 607. ; 

Ont.—Montreal Trust Co. v. Rich- 
ardson, 46 Ont. L. 598; Machar v. 
MERCY 26° Granteen, CUmEes) 


“Mere concealment of facts is of 
no avail unless material.” Anchor 
Warehouse Co. v. Mead, supra. 

Concealment in general see supra 
§ 12 et seq. 

81. Gettins v. Hennessey, 60 Or. 
566, 120 P 369. 

82. Doyle v. Smith, 40 N. S. 157; 
Garland v. Thompson, 9 Ont. 376. 

83. Adams vy. Schiffer, 11 Colo. 
15, 17 P 21, 7 AmSR 202; Larimer 
County Land Impr. Co. v. Cowan, 
5 Colo. 320; Moore v. Carrick, 26 
Colo: A. 97,104, 140 P 485. 

“A misrepresentation goes for 
nothing unless it is a proximate 
and immediate cause of the trans- 
action. It is not enough that it 
may have remotely or indirectly con- 
tributed to the transaction, or may 
have supplied a motive to the other 
party to enter into it. The repre- 
sentation must be the very ground 
on which the transaction has taken 
place.” Kerr Fraud and Mistake p 


73 [quot Moore y. Carrick, supra; 
Adams v. Schiffer, 11 Colo. 15, 28,, 
IP 215), 7 AmSR. 4202). arimer 


County Land Impr. Co. 
5 Colo. 320, 324]. 

84, Larimer County Land Impr. 
Co. v. Cowan, 5 Colo. 320; Davis v. 
Reynolds, 107 Me. 61, 77 A 409; 
Young v. MeMillan, 40 N. S. 52. 

F pa oe relation generally see infra 


85. See infra 

86. See infra 

87. See infra 

88. See infra 

89. See infra ' 

90. See infra 110. 

91. Valton v. National Fund lL. 
Assur. Co., 20 N. Y. 32, 87; Cooper 
Warr Hite OIOLEN, etc. Rn COm ey suOldis 
LON, GO Ve) U185,) 790. sSeemisone ays 
Krause, (Nebr.) 181 NW 372 (in a 
vendor’s action for fraud against 
the purchaser who had secret knowl- 
edge of valuable mineral deposits, 
the materiality of the deception 
charged does not depend on its effect 
on the purchase price, but on its in- 
fluence on the mind .of the vendor 
in entering into the contract). 

“Fraudulent representations made 
by the assured to the insurer upon 
his application for a policy, though 
not material to the risk, yet ma- 
terial in the judgment of the in- 
surer, and which induced him to 
take the risk, will avoid the policy.’ 
Valton v. National Fund L. Assur. 
Col wesupra, afdvuet’ (Cooper. (Vv. eles 
Smith, ete., R. Co., supra]. 

92. Davis v. Davis, 97 Mich. 419, 
56 NW 774, 100 Mich, 162, 58 NW 
651; Hall v. Johnson, 41 Mich. 286, 
2 NW 565. 


v. Cowan, 


92 et seq. 
10 
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thorities have stated broadly that representations 
collateral to the transaction are not material,®? as 
where the representations relate to motive °* or to 
matters not a part of the same transaction.®® 


have qualified the rule by holding 


tions not directly affecting the transaction but never- 
theless so closely connected therewith that there 
would have been no action taken in their absence 


are material.°° There is abundant 


93. JIowa.—Blair v. Buttolph, 72 
Iowa 31, 33 NW 349. 

Me.—Palmer v. Bell, 85 Me. .352, 
27 A 250; O’Brien v. Luques, 81 Me. 


46, 16 A 304. 
Md.—Byrd v. Rautman, 85 Md. 
149 Mass. 


414, 36 A 1099. 

Mass.—Dawe v. Morris, 

188, 21 NE 313, 14 AmSR 404, 4 
LRA 158; Hedden v. Griffin, 136 
Mass. 229, 49 AmR 25. 

Mo.—Bowman y. Branson, 111 Mo. 
343, 19 SW 634. 

Pa.—Clark v. Everhart, 63 Pa. 347; 
Fulton v. Hood, 34 Pa. 365, 75 AmD 
664. 

vVt.—Stone v. Robie, 66 Vt. 245, 
29 A 257. 

Va.—Barnett v. 83 Va. 
504, 2 SH 733. 

Eng.—Geddes v. Pennington, 5 
Dow 159, 3 Reprint 1287, 

“In order to maintain an action 
of tort for deceit, it is necessary for 
the plaintiff to show that the false 
representations alleged in his decla- 
ration are representations of ma- 
terial facts calculated to deceive him 
and induce him to act. Represen- 
tations as to matters which are 
merely collateral, and do not con- 
stitute essential elements of the con- 
tract into which the plaintiff is in- 
duced to enter, are not sufficient.” 
Hedden v. Griffin, 136 Mass. 229, 231, 
49 AmR 25. 

[a] Thus a representation by ‘a 
vendor as to expenses incurred in 
obtaining the property is not ma- 
terial unless they are shown to af- 
fect the value of the _ property. 
Bowman vy. Branson, 111 Mo. 343, 
19 SW 634. 

[b] A representation affecting 
merely the probability that the con- 
tract shall be kept is collateral 
‘thereto, and, therefore, insufficient 
to constitute remediable fraud. 
Dawe v. Morris, 149 Mass. 188, 21 
NE 313, 14 AmSR 404, 4 LRA 158; 
Hedden v. Griffin, 136 "Mass. 229, 
AmR 25. See Bales v. Weddle, 14 
Ind. 349 (where one sells personal 
property, and at time of contracc 
represents that he then has such 
property on hand, when he has not, 
and thereby obtains an advance of 
money thereon, it is fraud, and will 
justify rescission of the contract). 

94. Byrd v. Rautman, 85 Md. 414, 
36 A 1099. 

[a] hus, where a buyer does 
nothing more than misrepresent the 
motive why he desires to purchase 
stock from the seller at a low rate, 


Barnett, 


it does not constitute actionable 
fraud. Byrd v. Rautman, 85 Md. 414, 
-36 A 1099. 

95. Barnett v. Barnett, 83 Va. 504, 
2 SE 733. 

96. Stewart v. Lester, 49 Hun 58, 
1 NYS 699; Canham y. Barry, 15 


c B. 597, 80 ECL 597, 139, Reprint 
558. 

97. Ala.—Brenard Mfg 
Citronelle Mercantile Con 
602, 37 S 509. 

Cal.—Williams v. Hasshagen, 166 
Call ssos, Louch 19) 

Ky.—Shackelford vy. Hendley, 1 A. 
K:; Marsh. 496, 10 AmD 753. 

Md.—Gittings v. Von Dorn, 136 
Md. 10, 109 A 5538; Boulden v. Stil- 
well, 100. Md. 548, 60 A 609, 1 LRANS 


Cox Save 
140 Ala. 


258; Byrd v. Rautman, 85 Md, 414, 
36 A 1099; McAleer v. Horsey, 35 
Md. 439. 


Nebr.—Gerner v. Yates, 61 Nebr. 


FRAUD 


Others 
that representa- 


authority to the 


100, a NW 596. 

N. Y.—Stewart v. Lester, 49 Hun 

Bee al INDY) VOOR 

N.-C.—Gilmer v. Hanks, 84 N. C. 
3817. See also White Sewing Mach. 
Co; Was Bullock, 263" NeC. le iGe OH 
634 (‘the false representation is 
material . if the fact untruly 
asserted or wrongfully suppressed, 
if it had been known to the party, 
would have influenced his judgment 
or decision in making the contract 
at all’); Fishblate v. New York Fi- 
Celitynn6tG. mCO.g 40) eIN GG. “D895, Ds 
SE 354 (to same effect). 

Okl.—Cooper v. Ft. Smith, etc., R. 
Cot, 232 OKI TSO AO Or ) 8b. 

See Hale v. Philbrick, 47 Iowa 214, 
221 (“to entitle the plaintiff to re- 
cover it should appear that the rep- 
resentations constituted a material 
inducement to making the purchase; 
that is, the jury should be satisfied 
that but for the representations the 
purchase would not have been 
made’): Smith v. Kay, 7. HB. LL. Cas. 
750, 775, 11 Reprint 299 (where Lord 
Wensleydale says: ‘‘To set aside a 
deed on the ground of fraud, there 
must be fraud causing a con- 
tract » not necessarily a fraud 
which is the sole cause of the con- 
tract, but a fraud without which the 
contract never would have’ been 
made’). 

But see Cabot v. Christie, 42 Vt. 121, 
1 AmR 313 (where it is said that such 
an inquiry would be too speculative). 

98. See cases infra this note. 

[a] A false estimate made as a 
basis for contractor’s bids on pro- 
posed city waterworks is material. 
New London Water Comrs. v. Rob- 
bins, 82 Conn. 623, 74 A 938. 

[b] Fully paid stock.—Represen- 
tations, iaducing the execution and 
renewal of a note to a corporation, 
that the corporate stock given as 
collateral was fully paid and that 
an agreement had been made with a 
responsible party to erect a neces- 
sary plant were material. Hamilton 
Vv. Mihills,.92)> Wash. 675, 159 P 887. 

[c] Other illustrations. (1) 
Where defendant, a warehouseman, 
issued a receipt representing that he 
had received thirty-one hundred 
bushels of corn from a given com- 
pany which were then kept separate 
and in reliance on the warehouse re- 
ceipt as security plaintiff extended 
credit to such company, the repre- 
sentation that the corn was then 
kept separate was material and 
plaintiff could recover against the 
warehouseman in deceit for its fal- 
sity. Lane v. O’Shaughnessy, 32 
N. B. 202. (2) A false representa- 
tion that certain articles were manu- 
factured in more than one place, in 
order to induce a person to accept 
an agency for their sale, is material 
in an action for false renpresenta- 
tions, as tending to show that there 


was a demand for the article. Por- 
ter v. Stone, 62 Iowa 442, 17 NW 
654. (3) A false representation, 


made by one of two persons who 
have been in the habit of exchang- 
ing credits, that notes of the other 
person, which have been delivered to 
him, have not been used, which in- 
duces the other party to deliver 
other notes, is a material misrepre- 
sentation. Bradner v. Strang, 89 
Nite 9299>) 1osNY Wily Die al Gorm bark 
23 Hun 445, 11 NYWklyDig 504, and 
aff 11/4. S; 555,.5 SCG 1038329) Lived: 


[§ 34 


. 


effect that representations are material if the trans- 
action would not have occurred in their absence %* 
or if they naturally influenced or induced a party 
to enter a transaction to his damage,°® and this is 
unquestionably true if the representation also re- 
lated directly to the transaction involved.*? 
resentation is immaterial if the same thing would 
have been done in the same way in the absence of 
such representation,! as where the hearer was not 


A rep- 


248]. (4) For the sales manager 
of a publishing house to represent 
to a prospective agent that the book 
which he was to sell was the only 
extant publication of that nature, 
when there were similar publica- 
tions, is a misrepresentation of an 
existing and material fact, support- 
ing an action for fraud and deceit. 
Horne v. John A. Hertel Co., 184 Mo. 
A. 725, 171 SW: 598. 

99. Ala.—Brenard Mfg. 
Citronelle Mercantile Co., 140 Ala. 
602, 37 S ‘509; King v. White, 119 
Ala. 429, 24 S 710. 

Ida.—Breshears v. 23 
Ida. 348, 131 BP 15. 

Minn.—Busterud v. Farrington, 36 
Minn. 320, 31 NW 360. 

N. Y.—Curtiss v. Howell, 39 N. Y. 
211; Fonda v. Lape, 8 NYS 792. 
ay C.—Gilmer v., Hanks, 84 N. C. 


Or.—Martin v. Eagle Coz 
41 BO 448, 69 P 216. 

R. I.—Handy v. Waldron, 18 R. I. 
567, 29 A 148, 49 AmSR 794. 

Ss. C.—Lebby v, Ahrens; 26 S., iG: 
.75, 2 SE 387. 

Vt.—Stone v. Robie, 66 Vt. 245, 29 


Cok nave 


Callender, 


Dev. 


Clerex, 


Truesdell, 


A 257. 
W. Va.—Engeman y. Taylor, 46 W. 
Va. 669, 33 SE 922. 

Que.—Doucet v. 23 Que. 
Super. 107. 

1. U. S—Chemical Bank v. Lyons, 
137 Fed. 976. 

Ala.—Brassell v. Fisk, 153 Ala. 
558, 45 S .70; Brenard Mfg. Cosme 
Citronelle Mercantile Go: “140 Ala. 
602, 37 S 509. 

Cal.—Colton v. -Stanford, 82 Cal. 
351, 23 P 16, 16 AmSR 137. 

ES eo eg v. Clelland, 2 Colo. 
Md.—Gittings v. Von Dorn, 136 
Md. 10, 109 A 558; Boulden v. Stil- 
well, 100 Ma. 548, 60 A 609, 1 LRANS 
258; Byrd v. Rautman, 85 Ma. 414, 
36 A 1099; McAleer y. Horsey, 35 Md. 
Mass.—Allen y. 135 
Mass. 75. 

N. Y.—Taylor v. Thomas, 55 Misc. 
411, 106 NYS 588 [rev on other 
grounds 124 App. Div. 53, 108 NYS 
454 (aff 195 N. Y. 590)]. 

N. C.—Gilmer v. Hanks, 84 N, C. 


37. 

S. ee a Vv. Ahrens, 26S. CG: 
275, 2 SE 38 

Tian ee ineatal Nat. Bank vy. 


First Nat. Bank, 1 Tenn. Ch. 449. 
Tex.—Downes v. Self, 28 Tex. Civ. 
A. 356, 67 SW 897. 
Vt.—James v. Hodsden, 47 Vt. 127. 
Man.—Kelly v. Enderton, 22 Man. 
277, 5 DomLR 618, 21 WestLR 337; 
Nicholson vy, Peterson, 18 Man. 106, 
8 AMIS age 570 
ee . S—Young v. McMillan, 40 N. S. 


Ont.—Piper v. Thompson, 11 Ont 
WR 690: 

“Tf it be shown or made probable, 
that the same thing would have been 
done by the parties, in the same way, 
if the fraud had not been practiced, 
it cannot be deemed material.” Bre- 
nard Mfg. Co. v. Citronelle Mercan- 
tile Co., 140 Ala. 602, 609, 37 S 509 
[quot Brassell v. Fisk, 153 Ala. 558, 
45 S 70, 73]. To same effect Byrd 
v. Rautman, 85 Md. 414, 36 A 1099; 
Gittings v. Von Dorn, 136 Md. 10, 
109 A 553; McAleer v. Horsey, 35 Md. 
EM Gilmer. v. Hands, 84 N. Cc. 
1%, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 34-35] 


influenced thereby * because the representation re- 
lated to trivial matters? or was made after the 


transaction had been completed.* 


are likewise immaterial if they caused no injury,’ 
or if they were mere expressions of opinion upon 
which the hearer had no right to rely.6 A represen- 
tation as to a fact which the parties have expressly 
agreed shall determine their action is obviously 
In deciding whether parties have re- 
garded a representation as material its omission 
from a written memorandum of the transaction is 
an indication that the representation was not so 
The materiality of any particular rep- 
resentation is ordinarily a question of fact for the 


material.” 


regarded.8 


2. U. S.—Chemical Bank v. Lyons, 
137 Fed. 976; Hindman y. Louisville 
First Nat. Bank, 112 Fed. 931, 57 
LRA 108 [writ of certiorari den 186 


Wee Si -4835" 22) "SCt 9943, 946" 1. ed. 
1261]. 
Ap anna aa v. Pickett, 78 Ala. 


4G0l0-—Sellar vy. Clelland, 2 Colo. 


Md.—Reynolds v. Evans, 123 Md. 
365, 91 A 564. 

Mass.—Allen v. Truesdell, 135 
Sie 75; Safford v. Grout, 120 Mass. 


N. Y.—Taylor v. Thomas, 55 Misc. 
411, 106 NYS 5388 [rev ‘on other 
grounds 124 App. Div. 53, 108 NYS 
454 (aff 195 N. Y. 590). 

Ss 


. C.—Lebby v. Ahrens, 26 S. C. 
275, 2 SH 387. 
Tenn.—Continental Nat. Bank v. 


First Nat. Bank, 1 Tenn. Ch. 449. 
Vt.—James v. Hodsden, 47 
127. 

Ont.—Piper v. Thompson, 11 Ont 
WR 690. 

“fa] For example (1) where plain- 
tiffs were not induced to subscribe 
to stock in a lumber company by 
the misrepresentation of defendant, 
such misrepresentation was imma- 
terial. Piper v. Thompson, 11 Ont 
WR 690. (2) In an action for dam- 
ages for fraudulent representations 
inducing the purchase of stock, a 
representation that it was pledged 
and had to be sold at once to repay 
a loan was not material, where 
plaintiff's own testimony showed 
that the: ownership was not a fact 
upon which he relied in the purchase 
of the stock and was not an induce- 
ment thereto. Reynolds v. Evans, 
123 Md. 365, 91 A 564. 

Reliance generally see infra § 57 
et seq. 

3. U. S.—Farnsworth v. Duffner, 
TASS, (4358 128 SCUM164 Bab Cy ed. 


931. 
Cal.—Colton v. Stanford, 82 Cal. 
$51, 23 P 16, 16 AmSR 1387. 
Md.—Lucas v. Long, 125 Md. 420, 


94 A 12, 

Tex.—Downes v. Self, 28 Tex. Civ. 
A. 356, 67 SW 897. . 

Eng.—Smith v. Chadwick, 20 Ch. 
D. 27 [aff 9 App. Cas. 187]. 

Ont.—Piper v. Thompson, 11 Ont 
WR 690. 

[a] Thus statements by a vendor 
of real estate as to his social and 
political position and religious asso- 
ciations are immaterial. Farnsworth 
v. Duffner, 142 U. S. 48, 12 SCt 164, 
35 L, ed. 931. 

4, See infra § 57 notes 92, 93. 

5. Iowa.—Lantz v. Ryman, 
Iowa 348, 71 NW 212. 4 

Minn.—Winston v. Young, 52 Minn. 
1, 538 NW 1015. : 

Oh.—Hill v. Roper, 22 Oh. Cir. Ct. 
N. S. 455. } 

Tex.—Milby v. Hester, (Civ. A.) 
94 SW 178; Furneaux v. Webb, 33 
Tex. Civ. A. 560, 77 SW 828. 

Va.—Saxby v. Southern Land Co., 
109 Va. 196, 63 SH 423. 

But compare Fishblate ‘v. New 
York Fidelity, ete, Co., 140 uC. 
589, 53 SE 354 (holding that a mis- 
representation need not contribute to 
damage in order to be so material as 
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Representations Concealment. 


to avoid an insurance contract). 

[a] Tllustrations.—(1) Where a 
lease and a sublease are made ‘“‘sub- 
ject to sale,’ although the owner 
may sell to the lessee, such transac- 
tion would not terminate the sub- 
lease; and hence false representa- 
tions by the lessee to his sublessee 
that he had so purchased, whereby 
he obtains possession, are not ma- 
terial. Furneaux v. Webb, 33 Tex. 
Civ. A. 560, 77 SW 828. (2) Where 
an executor, to induce a person to 
pay money to relieve the estate from 
an encumbrance, represented that 
the estate was solvent and able to 
pay all its debts, it was held that 
since the payment at his request did 
not create a debt allowable and pay- 
able out of the estate, such misrep- 
resentation was immaterial. Win- 
ston v. Young, 52 Minn. 1, 53 NW 
1015. (3) False representations by 
a retiring 
surance agents that he has no copy 
of the expiration list of policies, 
where the dissolution agreement re- 
serves to him his goodwill in the 
business and the right to solicit and 
secure renewals of policies, are im- 
material. Lantz v. Ryman, 102 Iowa 
348, 71 NW 212. 

Injury in general see infra § 77 
et seq. 

Representations false to an incon- 
siderable extent see supra § 31. 

6 Putman v. Bromwell, 73 Tex. 
465, 468, 11 SW 491; Coates v. Bacon, 
MGrantaCh. = CUmeC.)) sale 

“A representation to be material 
must be in respect to an ascertain- 
able fact as distinguished from a 
raere matter of opinion, judgment, 
probability, or expectation. If it is 
vague and indefinite in its nature 
and terms, or is merely a loose, con- 
jectural, or exaggerated statement, 
it is not a material representation.” 
Putman v. Bromwell, supra. 

Right to rely on expressions of 
opinion see supra § 20 text and note 
92; and infra § 59 et seq. 

wv 6©@urner sv. Ware, 2) Gay -Al 57, 
58 SE 310; Brown v. Search, 131 Wis. 
109, 111 NW 210. 

{a] Thus, where defendant de- 
clined to contract for his daughter 
to attend plaintiff’s college unless 
certain of her schoolmates also went 
there, and plaintiff misrepresented 
that he had contracts from the par- 
ents of such schoolmates for their 
daughters to attend his college, such 


misrepresentation was material. 
Brown v. Search, 131 Wis. 109, 111 
NW 210. 

8. Nounnan =v. Sutter County 
Wandup COs Sila, Calg. Uo 22 ees 5:56 
LRA 219; Palmer v. Bell, 85 Me. 
SH PLES Se GSD See Reynolds v. 
Palmer, 21 Fed: 433; Wightman v. 
Tucker; 50) Tl), A. 75 "Gn Sboth, of 
which the courts use language to 


the same general effect). Compare 
Nowlan vy. Cain, 3 Allen (Mass.) 261 
(where it was held that the omission 
of a representation from a bill of 
sale did not conclusively prove that 
no representations had been willfully 
made to induce the purchase). 

9. See infra § VI, M in 27 C, J. 

10. Paddock v. Bray, 40 Tex. Civ. 
A. 226, 88 SW 419. 


member of a firm of in-, 
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jury,® and depends upon the relation of the par- 
ties 1° and other circumstances of the case involved.14 
Concealment of facts 
known would have influenced a party to refrain 
from action causing injury has been held material.}2 
Concealment of the real party interested in making 
a purchase!’ and in general failure to disclose 
facts which did not substantially affect the trans- 
action have been held immaterial.1# 

[§ 35] 4. Scienter and Intent 15—a, 
(1) In General. 
ent upon the form of remedy,}* the weight of au- 
thority 17 holds that to constitute remediable fraud 
misrepresentations must be made scienter, that is, 


which if 


{ Scienter— 
With certain exceptions depend- 


[a] Fiduciary relation. — Where 
one of two- joint purchasers con- 
cealed the fact that he had a secret 
agreement with the owners that he 
should get the difference between 
the selling price and that at which 
he was authorized to sell, the fidu- 
ciary relation rendered such con- 
cealment material. Paddock v. Bray, 
40 Tex. Civ. A. 226, 88 SW 419. 

11. McAleer v. Horsey, 35 Md. 
; Hall v. Johnson, 41 Mich. 286, 
2 NW Ue Culbertson v. Young, 86 


Mo. A. : 
12. Davis v. Forman, 229 Mo. 27, 
129 SW 2138; Machar v. Vander 


water, 26 Grant Ch. (U. C.) 83; Le- 


atl v. Lafortune, 26 Que. Super. 
[a] Prior losses.—That last year’s 


losses exceeded the receipts of an 
insurance company in which plaintiff 
bought stock was a material fact, 
the concealment ,of which by an 
agent from his’ stock’ purchasing 
principal was actionable fraud. 
Machar v. Vandewater, 26 Grant Ch. 
CUI) 7835 

[b] Ownership of stock.—Where 
the vendor of corporate stock mis- 
represented its value and stated that 
his own stock was being held for an 
advance, his concealment of the fact 
that he owned the very stock sold to 


the purchaser was material. Davis 
s Forman, -229 Mo. 27, 129 SW 
13. Cowan vv. Fairbrother, 118 


N. C. 406, 24 SE 212, 54-AmSR 733, 
32 LRA 829; Haverland vy. Lane, 89 
Wash, 557, 154. P 1118. 

[a]. Concealing real purchaser.— 
Cowan vy. Fairbrother, 118 N. C. 406, 
24 SE 212, 54 AmSR 733, 32 LRA 
829; Haverland v. Lane, 89 Wash. 
55te Lod Peis: 

14. Missouri Lincoln Trust Co. v. 
St. Louis Third Nat. Bank, 154 Mo. 
A. 89,-133 SW 357; Lafayette St. 
Church Soc. v. Norton, 159 App. Div. 
i; L442 “NMS 32658 [neve 133i NYS so 
(transf 156 App. Div. 924, 141 NYS 
1127)]; Blewett v. McRae, 88 Wis. 
280, 60 NW 258. 

_{a]_ fhus, where plaintiff was ob- 
ligated to pay a draft regardless 
of whether defendant had _ previ- 
ously paid it, defendant’s conceal- 
ment of the fact that it had paid 
such draft and its collection from 
plaintiff did not constitute action- 
able fraud because the concealment 
was of an immaterial fact. Missouri 
Lincoln Trust Co. v. St. Louis Third 


Nat. Bank, 154 Mo. A. 89, 133 SW 
BOW le 
[b] Concealment of commissions! 


to be received from plaintiff’s ven- 
dor is not fraud on the part of sell- 
ing agents where plaintiff did not 
agree to pay any commissions him- 


self and, therefore, the question of 
double commissions was not in- 
volved. Blewett v. McRae, 88 Wis. 


280, 60 NW 258. 

Liability for fraudulent conceal- 
ment in general see supra § 12 et 
seq. 


15. Forms of scienter see infra 
§ 37 et seq. 7 

16.. See infra § 90. 
5 Ms “Minority rule’ see. infra 
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[§ 35 


either with knowledge of their falsity or in culpable | ignorance of their truth.1% 


18. U. S.—Belding v. King, i159 
Fed. 411, 86 CCA 391; Pittsburg L., 
etc., Co. v. Northern Cent. L. Ins. 
Co., 148 Fed. 674, 78 CCA 408; Kim- 
ber v. Young, 137 Fed. 744, 70 CCA 


178; Hindeman vy. Louisville First 
Nat. Bank, 112 Fed. 931, 50 CCA 
623.0957 | ERA) 1083" Union» Pac. R: 
Co. v. Barnes, 64 Fed. 80, 12. CCA 
48; Farrel v. National Shoe, etc., 
- Bank, 43 Fed. 123 [app dism 149 
U. S. 778, 13 SCt 1046, 37 L. -ed. 
967]; Jacques v. Collins, 13 F. Cas. 
No. 7,168. 


Ark.—Sebastian County Bank. v. 
Gane epArks 1115, of805 SWeaerlos, 
Brown v. LeMay, 101 Ark. 95, 141 
SW. 759; Newark First Nat. Bank 
v. People’s Nat. Bank, 97 Ark. 15, 
132 SW 1008; Hutchinson v. Gorman, 
Vil Arka 1600,,0 ho eS .193, (May Vv. 
Dyer 57, Ark. 4413) 21° Sw. 1064; 
Righter v. Roller, 31 Ark. 170; Mor- 
ton v.' Scull, 23 Ark. 289, 

Cal.— Toner v. Meussdorffer, 123 
Cal. 462, 56 P 39; Perkins _v. Fish, 
121° Cal. 317, 63 PP 901; * Davidson 
v.—Jordan, 47 Cal. 351. 

Colo.—Moore v. Carrick, 26 Colo. 


Ase Oi 140, beet So. COnne ll, tVpy aul 
Paso Gold Min., etc., Co., 33 Colo. 
SOs San eae lates 

Conn. — Sallies_ v. Johnson, 85 


Conn. 77, 81 A 974, AnnCas1913A 386; 
Elwell v. Russell, 71 Conn. 462, 42 
A 862; Hall v. Bradbury, 40 Conn. 
32; Bartholomew ee Bushnell, 20 
Conn, 271, 52 AmD ; 

Del.—Ranch v. Lynch, 27 Del. 446, 
890 Au 194+ Grier v"Dehan, 107 Del. 
401; Herring v. Draper, 7 Del. 158; 
Fooks v. Waples, 1 Del. 131, 25 
AmD 64. 

D.' C.—Milson v. Gerstenberg, 

ee ASS 
Panis = aiten v. United Zine Co., 64 
Fla; 171, 60 S 182;\ Mizell v. Up- 
church, 46 Fla. 443, 35 S 9; Wheeler 
v. Boars, 33 Fla. 696, 15 S 584; 
Williams v. McFadden, 23 Fla. 143, 
1 S 618, 11 AmSR 345. 

Hawaii.—Martin v. Montgomery, 1 
Hawaii 49. : 

Jda.—_-Hoagland v. Garrison, 188 P 
42; Johnson vy. Holderman, 30 _ Ida. 
691,, 167 PEP 1030, 1031 [eit Cyc]; 
Parker v. Herron, 30 Ida. 827, 164 
P 1013, 1014 [cit Cyc]; Breshears v. 


Callender, 23 Ida. 348, 131'P 15; 
Bumpas vy. Stein, 18 Ida. 578, 111 
P 127. A 


Ill.—Foster v. Oberreich, 230 Ill. 
525, 82 NE 858; Holdom v. Ayer, 110 
Tll. 448; Schwabacker v. Riddle, 99 
Tll. 3483; Wharf v. Roberts, 88 Ill. 
426; St. Louis,:etc., R. Co. v. Rice, 
85 Ill, 406; Tone v. Wilson, 81 Ill. 
529; Wheeler v. Randall, 48 Ill. 182; 
Jones v. Parker, 197 Ill. A. 338; En- 
sign v. Lehmann, 192 Ill. A. 578; 
Keithley v. New York Mut. L. Ins. 
Co., 191 Ill. A. 317; Egeland v. Schef- 
filer, 189 Ill. A. 426; Weltz v. Connell, 
186 Ill. A. 336; Herman v. Foster, 
, A. 97; White v. Moran, 134 
A. 480; Press v. Hair, 133 Ill. 
A. 528; Ames v. Thren, 125 Ill. A. 
312; American Educational Co. v. 
Taggert, 124 Ill. A. 567; Wightman 
v. Tucker, 50 Ill. A. 75; Knight Vv. 
Gaultney, 23 Ill. A. 376; Rice v. Van 
Ackere, 22 Ill. A. 588; Sherburne 
v. Tobey Furniture Co. 19 Ill. A. 
615; Johnson v. Beeney, 9 Ill. A. 64; 


Clement v. Boone, 5 Ill. A. 109; 
Dwight v. Chase, 3 Ill. A. 67. 
Ind.—Kirkpatrick v. Reeves, 121 


Ind. 280, 22 NE 139; Lewark v. Car- 
ter, 117 Ind. 206, 20 NE 119, 10 
AmSR 40, 3 LRA 440; Furnas. v, 
Friday, 102 Ind. 129, 1 NE 296; Shook 


v. Singer Mfg. Co., 61 Ind. 520; 
Gregory v. Schoenell, 55 Ind. 101; 
Newman v. Sylvester, 42 Ind. 106; 


Gatling v. Newell, 9 Ind. 572 (dic- 
tum);.State Bank v. Hamilton, 2 Ind. 


457; Hopper v. Sisk, 1 Ind. 176; 
Humphreys v. Comline, 8 Blackf. 
516; Stanléy v. Norris, 4 Blackf. 


353; Kirk v. Trabue, 61 Ind. A., 466, 
112 NE 26; Wabash R. Co. v. Grate, 


43° 


53 Ind. A. 583, 102 NE 155. But see 
New v. Jackson, 50 Ind. A. 120, 95 
NE 328 (where it is held that a 
false representation, made neither 
vith knowledge of its falsity, nor 
o reckless disregard of its truth, 
may nevertheless be actionable if 
made “with a fraudulent intent and 
purpose’’). 

Ky.—Barnard v. Napier, 167 Ky. 
824, 181 SW:+624; Kalfus v. Davie, 
164 Ky. 390, 175 SW 652; Southern 
Express Co. y., Fox, 131 Ky. 257, 115 
SW 184, 117 SW 270, 183’ AmSR 241; 
Trimble v. Reid, 97 Ky. 713,-31 SW 
861; Warren v. Barker, 2 Duv. 155; 
Campbell vy. Hillman, 15 B. Mon. 
508, 61 AmD 195; Ball v. Lively, 4 
Dana 369; Kirtley v. Shinkle, 69 SW 
723, 24 KyL 608; Pieratt v. Young, 
49 SW 964, 20 KyL 1815. 


Me.—Eastern Trust, ete., Co. v. 
Cunningham, 103 Me. 455, 70 A 17. 
Md.—Reynolds v. Evans, 123 Md. 


365, 91 A 564; Boulden v. Stilwell, 
100 Md. 548, 60 A 609, 1 LRANS 258; 
rece v. Applegarth, 98 Md. 493, 56 
A 794. 


Mass.—Howe v. Johnson, 128 NE 
634; Beaman v. Gerrish, 126 NE 352; 
King v. Eagle Mills, 10 Allen 548; 


Sibley v. Hulbert, 15 Gray 509; 
Thaxter v. Bugbee, 5 Cush. 221; 
Stone v. Denny, 4 Metc. 151; Page 


v. Bent, 2 Metc. 371 (per Shaw, C. 
J.); Tryon v. Whitmarsh, 1 Metc. 


| 1, 35 AmD 339; Emerson vy. Brigham, 


10 Mass. 197, 6: AmD 109. 
Minn.—Wann v. Northwestern 

Trust Co., 120 Minn. 493, 139 NW 

1061; Wellington First Nat. Bank v. 


Person), ).$1015Minn., ¢ 30, (101 2 NW 
730; Brooks v. Hamilton, 15 Minn. 
AT Faribault v. Sater, 13 Minn. 
223. 


Miss.—Vincent v. Corbett, 94 Miss. 
46, 47 S 641, 21 LRANS 85; Sims vy. 
Hiland, 57 Miss. 83; Taylor y. Frost, 
39 Miss. 328. 

Mo.—Ray County Sav. Bank v. 
Hutton, 224 Mo, 42, 123 SW 47; Peo- 
ple’s Nat. Bank vy. Central Trust Co., 
179 Mo. 648, 78 SW 618; Anderson v. 
McPike, 86 Mo. 298; Jolliffe v. Col- 
lins, 21 Mo. 338; Foster v. Blanchard, 
(A.) 204 SW 829; Torbitt v. Hayes, 
(A.) 196 SW 788; Polk Bank v. Wood, 
189 Mo. A. 62, 72, 173 SW 1093 [cit 
Cyc]; Peters v. Lohman, 171 Mo. A. 
465, 482, 156 SW 783 [cit Cyc]; Chap- 
pell v. Boram, 159 Mo. A. 442, 141 
SW 19; Adams v. Barber, 157 Mo. A. 
370, 189 SW 489; Snyder v. Stem- 
mons, 151 Mo. A. 156, 166, 131 SW 
724 [quot Cyc]; Serrano v. Miller, 
etc., Commn. Co., 117 Mo. A. 185, 93 
SW 810; Lovelace v. Suter, 93 Mo. 
A. 429, 67 SW 737; Live Stock Rem- 
edy Co. v. White, 90 Mo. A, 498; 
Green v. Worman, 83 Mo. A. 568; 
Paretti v. Rebenack, 81 Mo. A. 494; 


Felix v. Shirley, 60 Mo. A. 621; Red-. 


path v. Lawrence, 42 Mo. A. 101; 
Koontz v. Kaufman, 31 Mo. A. 397; 
Arthur v. Wheeler, etc., Mfg. Co., 12 
Mo. A. 335; Merchants’ Nat. Bank v. 
Sells, 3 Mo. A. 85; Brownlee v. Hew- 
itt, 1 Mo. A. 360. 

Mont.—Koch v. Rhodes, 57 Mont. 
447, 188 P 933. 

N. H.—Connelly v. Brown, 73 N. 
H, 193, 60 A 750; Pettigrew v. Chellis, 
41 N. H. 95; Mahurin v. Harding, 28 
N. H. 128, 59 AmD 401; Crooker v. 
Willard, 28 N. H. 134 note. 

N. J.—Crosby v. Wells, 73 N. J. L. 
790, 67 A 295; Allen v. Wanamaker, 
31 N. J. L. 370; Searing v. Lum, 5 N. 
J. L. 688; Straus v. Norris, 77 N. J. 
Eq. 33, 75 A 980; Sarson v. Maccia, 
(Ch.) 108 A 109. 

N. C.—Whitmire v. Heath, 155 N. 
C. 304, 71 SE 313; State v. Patrick, 
72 N. C, 217; McEntire v. McEntire, 
43 N. C. 297; Cobb v. Fogalman, 23 
Ne 440; Hamrick v. Hogg, 12 N. C. 

Oh.—Mason v. Moore, 73 Oh. St. 
275, 76 NE 932, 4 LRANS 597, 4 
AnnCas 240; Foreman v. Compton, 4 


‘held 


ve Dec. (Reprint) 479, 2 ClevLRep 


Or.—FPalmiter v. Hackett, 95 Or. 
12, 185 P 1105, 186° P 581° [eit'Cye}; 
Outcault Adv. Co. v. Buell, 71 Or. 52, 
141 P 1020; McFarland v. Carlsbad 
Hot Springs Sanatorium Co., 68 Or. 
530, 187. P 209, AnnCas1915C 555; 
Wilde v. Oregon Trust, etc., Bank, 59 
Or. 551, 117 P 807; Martin v. Eagle 
Dev. Co., 41 Or. 448, 69 P 216; Britt 
vy. Marks, 20 Or. 223, 25 P 636; Rolfes 
v. Russel, 5 Or. 400. 

Pa.—Lamberton v. Dunham, 165 
Pa. 129, 30 A 716; Griswold v. Geb- 
bie.y £26 Par, 853). La tAw67 3) scenes 
878; Erie City Iron Works v. Barber, 
106): Pani 125; 1.545 fAm Re 50838 Comevieet 
Highley, 100 Pa. 249; Pennsylvania 
R. Co. v. Zug, 47 Pa, 480; Huber v. 
Wilson, 23 Pa. 178; Staines v. Shore, 
16 Pa. 200, 55 AmD 492; Spaulding v. 
Justice, 68 \Pa. Super. 133; Scott. v. 
Heisner, 33 Pa. Super. 286; Dutton 
v. Pyle, 7 Pa. Super. 126, 42 WklyNC 
65; Jalass v. Young, 3 Pa. Super. 
422, 40 WklyNC 40; Franklin Print- 
ing Co. v. Crum, 25 Pa. Dist. 41; Lar- 
son v. Fetterman, 23 Pa. Dist. 310, 
42 Pa. Co. 57; Wilson v. Talheimer, 
20nP arn CoOm20s. 

S. C.—Poag v. Charlotte Oil, etc., 
Co.)64 Ss C2, 1907 39 S345. 
135° Ree v. Odell, 2 Coldw. 

Utah.—Campbell v. Zion’s Co-op. 
Home Bldg., ete., Co., 46 Utah 1. 148 
P 401. 

Vt.—Townsend v. Howard, 109 A 
903; Slack v. Bragg, 76 A 148; Bond 
v. Clark, 35 Vt. 577; West v. Emery, 
17 Vt. 588, 44 AmD 356; Weeks v. 
Burton, 7 Vt. 67. 

Wash.—P, D. Hillis Logging Co. v. 
Mescher, 69 Wash. 454, 125 P 768 [cit 
Cyc]; Curtley v. Security Sav. Soc., 
46 Wash. 50, 89 P 180; Northwestern 
SS. Co. v. Dexter, 29 Wash. 565. See 
also Washington cases infra § 50 
note 63 [e]. 

Can.—Lumbers vy, Gold Medal Fur- 
hniture Mfg. Co... 30 Can. S.iC.755. 

gataus, Kertoat v. Yeo, 20 Man. 
129. 

N. S.—Hill v. McLeod, 17 N.S. 280; 
saan v. Imperial F. Ins, Co., 10 N. S. 

40. 

Ont.—White v. Sage, 19 Ont. A. 
135; McKenzie v. Dwight, 11 Ont. 
A. 381; Petrie v. Guelph Lumber 
Go, otk Onts Ax 836. [apps dismyuslL 
Cant “S16 4501s Er yen, Nore Milla 
gan, 10 Ont. 509; Menary v. White, 
5 OntWN 472, 25 OntWR 444; Scott 
v. Sprague’s Mercantile Agency 
of Ontario, Ltd., 4 OntWR 454 [app 
dism 5 OntWR 237]; Clark v. Gray, 
1 OntWR 370; French vy. Skead, 24 
Grant Ch. (U. C.) 179; Walker v. 
Douglas,)i23.00 2. QQ. Bl 9s Booth) v: 
Beechey, 5 WestLR 71. 

Sask.—Davis v. Burt, 3 Sask. L. 446. 

“That there must be scienter, 
either actual or constructive, in or- 
der to Support an action at law for 
deceit, is beyond question.” Serrano 
v. Miller, etc., Commn. Co., 117 Mo. 
A. 185, 194, 98 SW 810 [quot Peters 
v. Lohman, 171 Mo, A. 465, 156 SW 
783, 789]. 

“The party making a representa- 
tion must know or believe it to be 
false, or what is the same thing, 
have no reason to believe it to be 
true.” Hamrick _v.-Hogge, 12 N. @ 
350, 352 [quot Tarault v. Seip, 158 
Ne Ca S6eiii4 es rieoie 

[a] Well . considered cases.— 
Wheeler v. Baars, 33 Fla. 696, 15 S 
584; Davis v. Central Land Co., 162 
Iowa 269, 148 NW 1073, 49 LRANS 
1219; Serrano vy. Miller, ete., Commn. 
Co., 117 Mo. A. 185, 93 SW 810; 
Kountze v. Kennedy, 147 N. Y. 124, 41 
NE 414, 49 AmSR 651, 29 LRA 360 
{aff 72 Hun 311, 25 NYS 682]. 

[b] _In Alabama (1) it has been 
1 in an action of deceit that 
“neither a knowledge of the falsity of 
a representation, nor the presence of 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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circumstances manifesting a _ reck- 
lessness of truth, is an indispensable 
ingredient of a fraud.’ Foster v. 
Kennedy, 38 Ala. 359, 368, 81 AmD 
56. (2) Some authorities hold that 
where the misrepresentations were 
made by a party to the transaction 


it is not necessary to prove a scien- 


ter, but that proof of scienter is 
necessary to establish liability of a 
stranger for a misrepresentation, 
since in the first class of cases the 
author of the injury ordinarily is the 
gainer by reason of his fraud, where- 
as in the second class of cases the 
stranger ordinarily cannot derive 
any profit from the transaction in- 
duced by his representation. Baker 
v. Trotter, 73 Ala. 277; Hinstein v. 
Marshall, 58 Ala. 153, 29 AmR 720; 
Munroe v. Pritchett, 16 Ala. 785, 789, 
50 AmD 208, 22 Ala. 501 (all of which 
cases, however, mean nothing more 
than that “the true principle—it is 
this: He who affirms what he does 
not know to be true, or knows to be 
false . is, both in morality and 
law, guilty of falsehood.” Adamson 
v. Jarvis, 4 Bing. 66 [quot as the 
correct rule Munroe v. Pritchett, 
supra]). (8) It has also been said 
that knowledge of the falsity of a 
representation is necessary to sup- 
port fraud urged as a defense to an 
action of debt. Craig v. Blow, 3 
Stew. (Ala.) 448. (4) And other au- 
thority has applied the rule substan- 
tially as stated in the text to rescis- 
sion of a contract at law. Johnston 
wee Bent.» 98 vAlasi 160551635 91S! 581 
(“the right to rescind does not arise 
at law, unless the representation be 
false to the knowledge of the party 
making it, or, at least, made by him 
recklessly, without reasonable 
grounds for believing it true, or 
under circumstances showing that he 
was regardless of its truth or falsity, 
in which case it can not be regarded 
as innocently made. A _ representa- 
tion, though false, which the party 
making believes, in good faith and 
on reasonable grounds, to be true, 
furnishes no justification for avoid- 
ing a sale at law, as obtained by 
fraud, whatever other remedies may 
be available’). (5) The modern rule 
as decided under the code seems to 
be that scienter is not necessary to 
render misrepresentation available as 
a ground for rescission (Greil Bros. 
Co. v. McLain, 197 Ala: 136, 72 S 410; 
Hafer v. Cole, 176 Ala. 242, 57 S 757 
[“A material false statement, relied 
upon by the other party in ignorance 
of its falsity, and which materially 
influences him to enter into the con- 
tract, constitutes a fraud which: will 
authorize a rescission. ...°The good 
faith of the party in making such 
statement is immaterial’]; Hocken- 
smith v. Winton, 11 Ala. A, 670, 66 S 
954), (6) but is essential to sustain a 
tort action for deceit (Kilby Loco- 
motive, ete., Works v. Lacey, 12 Ala. 
A. 464, 67 S 754; Hockensmith v. 
Winton, supra; McCoy vy. Prince, 11 
Ala. A. 388, 395, 66 S 950 [‘“‘in this 
state, while knowledge on the part of 
the seller of the falsity of the repre- 
sentations made by him... is es- 
sential to the maintenance of an ac- 
tion of deceit by the purchaser, un- 
less such representations were fraud- 
ulently or recklessly made, which is 
the legal equivalent of knowledge 
... yet, neither knowledge nor its 
stated equivalent on the part of the 
seller is necessary to the right of the 
purchaser to rescind the contract of 
sale on account of false representa- 
tions’’]). 

[c] In Georgia, under code pro- 
visions (1) it has been held that 
“fraud may exist from misrepresen- 
tation by either party, made with 
design to deceive, or which actually, 
does deceive the other party; and in 
the latter case such misrepresenta- 
tion voids the sale, though the party 
making it was not aware that his 
statement was false.’ Newman v. 
H. B. Claflin Co., 107 Ga. 89, 94, 32 
SE 943; Barrie v. Miller, 104 Ga. 312, 
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314, 30 SE 840, 69 AmSR 171. (2) 
But both the foregoing cases were 
actions for rescission, and the code 
section therein quoted is, limited to 
fraud urged as ground for rescission. 
Camp v. Carithers, 6 Ga. A. 608, 612, 
65 SH 583 (this doctrine, “is a statu- 
tory declaration of what is legal 
fraud, but is not a statutory declara- 
tion of, what elements of legal fraud 
are applicable to action by deceit,” 
and that under the code sections ap- 
plicable to actions for deceit “knowl- 
edge of the falsehood constitutes an 
essential element. A fraudulent or 
reckless representation of facts as 
true, which the party’ may not know 
to be false, if intended to deceive, is 
equivalent to a knowledge of the 
falsehood’’). (3) Other cases sup- 
port the rule stated in the text. 
Cooley v. King, 113 Ga. 1163, 39 SH 
486; Brooke v. Cole, 108 Ga. 251, 33 
SE 849; Larey v. Taliaferro, 57 Ga. 
443; Slade v. Little, 20 Ga. 3871; 
Manes v. Kenyon, 18 Ga. 291; Lyle v. 
Prade, 20 Ga. A. 374, 93 SE 20. 

[d] In Iowa (1) it has been stated 
without qualification that actual 
knowledge of the falsity of a repre- 
sentation is essential. Security Sav. 
Bank v. Smith, 144 Iowa 203, 122 NW 
825, 119 NW 726; Warfield v. Clark, 
118 Iowa 69, 91 NW 833; Mentzer v. 
Sargeant, 115 Iowa 527, 88 NW 1068; 
Boddy v. Henry, 113 Iowa 462, 85 NW 
771, 538 LRA 769; Scroggin v. Wood, 
87 Iowa 497, 54 NW 437; Phelps v. 
James, 79 Iowa 262, 44 NW 548; Alli- 
son v. Jack, 76 Iowa 205, 40 NW 811; 
Watson Coal, etc., Co. v.'James, 72 
Iowa 184, 33 NW 622; Avery v. Chap- 
man, 62 Iowa 144, 17 NW 454; Hosle- 
ton v. Dickinson, 51 Iowa 244, 1 NW 
550 (dictum); Hallam y. Todhunter, 
24 Iowa 166; Gates v. Reynolds, 13 
Iowa 1; Courtney v. Carr, 11 Iowa 
295; Holmes v. Clark, 10 Iowa 423. 
(2) And there is authority expressly 
repudiating that portion of the text 
statement which includes culpable ig- 
norance of the truth as a form of 
scienter. Holmes vy. Clark, 10 Iowa 
423. (3) But other cases state the 
rule substantially in harmony with 
the. text. Richards v. Frederickson, 
171 Iowa 669, 153 NW 151; Davis v. 
Central Land Co., 162 Iowa 269, 143 
NW 10738, 49 LRANS 1219 (stating 
that Baddy v. Henry, supra, did not 
mean to ignore “the well established 
doctrine that scienter may be proved 
by showing .. . that the statement 
was made as of the speaker’s knowl- 
edge ... when in truth he had no 
knowledge’’); John Gund Brewing Co. 
vy. Peterson, 130 Iowa 301, 106 NW 
741; Riley v. Bell, 120 Iowa 618, 95 
NW 170; Hubbard v. Weare, 79 Iowa 
678, 44 NW 915; McKown v. Furga- 
son, 47 Iowa 636. See Selby v. Mat- 


son, 137 Iowa 97, 102, 114 NW 609, 14° 


LRANS 1210 (‘‘to constitute fraud 
... Knowledge is essential,” but, 
without so stating, seeming to in- 
clude constructive knowledge as suf- 
ficient and to be in line with the 
text). (4) And there is authority 
expressly deciding that a represen- 
tation made in reckless ignorance is 
one made scienfiter. See cases infra 
§ 39 note 33 [a] (2)-(4). 

fe] In New York (1) in an early 
case it seems to have been held that 
false representations may render a 
person liable in an action of deceit 
without knowledge of their falsity, 
and without their having been made 
under. circumstances from which 
such knowledge may be implied. 
Bennett v. Judson, 21 N. Y. 238 [foll 
Sharp v. New York, 40 Barb. 256, 25 
HowPr 389]. (2) The later cases, 
however, have restricted the case of 
Bennett v. Judson, 21 N. Yi 238, and 
it has been said to have been decided, 
on the ground that the party making 
the representations assumed to know 
the truth when he did not know it. 
Marsh v. Falker, 40 N. Y. 562. (3) 
Other cases have expressly repudi- 
ated the case of Bennett v. Judson, 
in so far as it seems to dispense with 
the necessity of knowledge. Stitt v. 


j Little, 
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Dalley, 517 Nw Yo 020,770 es AMIR wo bile 
Oberlander v. Spiess, 45 N. Y. 175; 
Meyer v. Amidon, 45 N. Y. 169; Craig 
v. Ward, 1 Abb. Dec. 454, 3 Keyes 
387, 2 Transcr. A. 281, 3 AbbPrNS 
235; Marshall v. Gray, 57 Barb. 414, 
39 HowPr 172; Weed v. Case, 55 
Barb, 534; Indianapolis, ete., R. Co- 
v. Tyng, 2 Hun 311, 4 Thomps. & C. 
524, 48 HowPr 193 [aff 63 N. Y. 653 
mem]. (4) And the rule now fol- 
lowed is that stated in the text. 
Powell v. F. C. Linde Co., 171 N. Y. 
675, 64 NE 1125; Kountze y. Ken- 
nedy, 147 N. Y. 124, 41 NE 414, 49 
AmSR 651, 29 LRA 360 [aff 72 Hun 
31t, 25 NYS 682]; Daly v. Wise, 132 
N. Y. 306, 30 NE 837, 16 LRA 236; 
Duffany v. Ferguson, 66 N. Y. 482; 
Stitt v. Little, 63 N. Y. 427; Wilmer- 
dings v. Fowler, 55 N. Y. 641, 15 
AbbPrNS 86; Lamb v. Kelsey, 54 N. 
Y. 645 mem; Wakeman vy. Dalley, 51 
N. Y. 27, 10 AmR 551 [aff 44 Barb. 
498]; Hubbell v. Meigs, 50 N. Y. 480; 
Atkins v. Elwell, 45 N. Y. 753; Ober- 
lander v. Spiess, 45 N. Y. 175; Meyer 
v. Amidon, 45 N. Y. 169; Chester v. 
Comstock, 40 N. Y. 575 note [aff 28 
N. Y. Super. 1]; Marsh v. Falker, 40 
N. Y. 562; Oliver Typewriter Co. v. 
Eastman Pub. Co., 169 NYS 1029; 
Hudson P. Rose Co. v. Goodale, Perry 
& Dwight, Inc., 169 NYS 446; B. & 
W. Bldg. Co., Ine. v. Commonwealth 
Sav. Bank, 164 NYS 666; Canadian 
Agency v. Assets Realization Co., 165 
App. Div. 96, 150 NYS 758 (dictum); 
Allen-Kingston Motor Car Co. vy. 
Consolidated Nat. Bank, 162 App. 
Div. 178, 147 NYS 251, 145 App. Div. 
294, 129 NYS 1070; Stolitzky v. Lin- 
scheid, 150 App. Div. 253, 134 NYS 
805; Hodgens v. Jennings, 148 App. 
Div. 879, 1388 NYS 584; Levin v. 
Sweet, 147 App. Div. 894, 132 NYS 
110; Schoepf v. Bender, 147 App. Div. 
894, 131 NYS 875; Bell v. James, 128 
App. Div. 241, 112 NYS 750 [aff 198 
N. Y. 513 mem, 92 NE 1078 mem]; 
Lambert v. Elmendorf, 124 App. Div. 
758, 109 NYS 574; Duryea v. Zimmer- 
man, 121 App. Div. 560, 106 NYS 237; 
Mills v. Brill, 105 App. Div. 389, 94 
NYS 163; Booth v. Englert, 105 App. 
Div. 284, 94 NYS 700; L. D. Garrett 
Co. v. Appleton, 101 App. Div. 507, 92 
NYS 1386 [aff 184 N. Y. 537 mem, 76 
NE 1099 mem]; Kushes v. Ginsberg, 
99 App. Div. 417, 91 NYS 216; Lyon 
v. James, 97 App. Div. 385, 90 NYS 
28 [aff 181 N. Y. 512 mem, 73 NE 
1126 mem]; Walsh v. Hyatt, 74 App. 
Div. 20,077 NYS 8erGarrett (Corey. 
Astor, 67 App. Div. 595, 73 NYS 966; 
Kingsland v. Haines, 62 App. Div. 
146, 70 NYS 873; Powell v. EF. C. 
Linde Co., 58 App, Div. 261, 68 NYS 
1070 [aff 171 N. Y. 675, 64 NE 1125]; 
Unckles v. Hentz, 19 App. Div. 165, 
45 NYS 894; Hemenway v. Keeler, 
88 Hun 405, 34 NYS 808; Thomas v. 
Snyder, 77 Hun 365, 28 -NYS: 877; 
Wakefield Rattan Co. v. Tappan, 70 
Hun 405, 24 NYS 4380; Van Vliet wv. 
McLean, 23 Hun 206; Caylus v. New 
York; etc; R. Co, 10 Hun 295° faft 76 
N. Y. 609 mem]; Westcott v. Ains- 
worth, 9 Hun 53 (dictum); Marshall 


Wakeman v. 


v. Fowler, 7 Hun 237; Indianapolis, 
Oth. ie: OO: eve Dynes, a blunekolels, 
Thomps. & C. 524, 48 HowPr 193; 


National L. Ins. Co. v. Minch, 6 Lans, 
100; Clark v. Bamer, 2 Lans. 67; 
Robinson v. Flint, 58 Barb, 100; Mar- 
shall v. Gray, 57 Barb. 414, 39 HowPr 
172; Moore v. Noble, 53 Barb. 425; 
Binnard v. Spring, 42 Barb. 470; Mor- 
ris v. Wells, 4 Silv. Sup. 34, 7 NYS 
61; Lawton v. Goodrich, 4 Silv. Sup. 
24, 7 NYS 76; Nelson v. Luling, 36 
N. Y. Super. 544, 46 HowPr 355 [aff 
62 N. Y. 645]; Ryan v. Manufactur- 
ers’, etc., Bank, 9 Daly 308; Matter 
of Cushman, 95 Misc. 9, 160 NYS 
661; Feingold v. I. Wiesenberger Co., 
81 Misc. 126, 142 NYS 319; Brown v. 
Morrill, 55 Misc. 224, 105 NYS 191; 
Clover Farms Co. v. Schubert, 46 
Misc. 434, 92 NYS 260; Jones v. Al- 
Jen, 13 Misc. 442, 35 NYS 527; Ide v. 
Graham, 3 Mise. 151, 22 NYS_ 709; 
Fox v. Trigger, 126 NYS 78; Kelly 
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[§ 36] 


quantity,?° title,?* or value.?® 


[§ 37] (3) 


eral. 


with ignorance of the truth. 


(2) Applications of Rule. 
quiring scienter is applicable to any representation 
as to a fact material to the transaction involved,?® 
such as financial condition,?° location,?+ quality,2? 


Forms of Scienter—(a) 
It has been said that scienter may be estab- 
lished by showing: (1) Actual knowledge of falsity. 
(2) An assertion as of personal knowledge coupled 
(3) A false statement | 


FRAUD 


The rule re- 


[§ 38] 


In Gen- 


to deceive.?® 


made under special circumstances imposing a duty 


v. Gould, 19 NYS 349; Bigler - v. 
Atkins, 7 NYSt 235 [aff 118 N. Y. 671, 
23 NE 1145]; Peterson v. Humphrey, 
4 AbbPr 394; Mead v. Mali, 15 HowPr 
347 [aff 25 Barb. 578]; Williams v. 
Wood, 14 Wend. 126. 

{[f] In England (1) there are 
early cases holding that if a man 
buys goods from a person who had 
no authority to sell but who repre- 
sented that he was the owner of such 
goods, recovery may be had for con- 
sequent damage, although the misrep- 
resentation was not made “scienter.’ 

* Adamson v. Jarvis, 4 Bing. 66, 73, 13 
ECL 403, 130 Reprint 693; Crosse 
v. Gardner, Carth. 90, 90 Reprint 656; 
Medina v. Stoughton, 1 Salk. 210, 91 
Reprint 188. (2) But in Adamson y. 
Jarvis, supra, it is said that the prin- 
ciple of these decisions is that “he 
who affirms either what he does not 
know to be true, or knows to be 
false, to another’s prejudice and his 
own gain, is both in morality and law 
guilty of falsehood, and must an- 
swer in damages.” It would, there- 
fore, seem that the word “scienter” 
is in such decisions used in the re- 
stricted sense of actual knowledge, 
and that such decisions are not out 
of line with the current of English 
authority. (3) However that may be 
it is well established that actionable 
fraud cannot be predicated upon mis- 
representations unless they were 
either knowingly false or made in 
reckless ignorance of their truth. 
Derry v. Peek, 14 App. Cas. 


HRC 250) [rev 237 Ch. D: 5410]; Ge 
Lievre v. Gould, fasoed iO Bee 4 Giles 
Evans v. Collins, 5 Q. 804, 48 ECL 


804, 114 Reprint 1453 raiet Humph- 
PVG Woe ratt, ep selich) NS. Loa 
Reprint 2691; Wilson v. Fuller, 3 
Q. B. 68, 43 ECL 634, 114 Reprint 
432; Freeman vy. Baker, 5) By & Ad. 
797, 27 ECL 3386, 110 Reprint 985, 5 
Ch eee 475, 24 ECL 663; Neeley v. 
Mock wwoue, 6 Paaba, 34 ICL: 873" 
Collins v. Gripper, 1 F. & FE. 332; 
Ashlin v. White, Holt N. P. 387, 3 
Burtsal vy. Bianchi,-65 L. 
™) Reps NvaSe: 6783) Schroeder. tv. 
Mendl, 37 L. T. Rep. N. S. 452; Orm- 
rod v. Huth, 14 M. & W. 651, 153 Re-!| 
print 636. 

19. Dumas v. Ware, 143 Ga. 212, 
84 SE 538; Mattingly v. Russell, 15 
KyL 875. 

Misrepresenting authority to act as 
agent see Agency §§ 477, 478. 

Particular representations 
transactions: 

In general see infra §§ 92-115; and 

eross references Supra p 1052. 
Sale of: 

Personalty see Sales [35 Cyc 64 

et seq]. 

Realty see Vendor and Purchaser 

[39 Cye 1260 et seq]. 
Stock see Corporations § 1068 et 


seq. 

See also Bills and Notes § 1046 note 
75; Compromise and Settlement § 
46 text and notes 16, 17; Contracts 

seq; Deeds § 149; Hstoppel 


or 


20. See infra § 92 et! seq. 

21. See infra § 101. 

22. See infra § 104. 

23. See infra § 103. 

24. See infra § 109. 

25. See infra § 110 et seq. 

26. Wheeler v. Baars, 33 Fla. 696, 


15 S 584; Davis v. Central Land Co., 
162 Iowa 269, 148 NW 1078, 1075, 49 
LRANS 1219. 

“Scienter may be proved by show- 
ing (1) actual knowledge of the fal- 
sity of the representation; (2) that 
the statement was made as of the 


knowledge of the party or in such 
absolute unqualified and _ positive 
terms as to imply his_ personal 


knowledge of the fact when in truth 
he had no knowledge whether the 
statement was true or false; or (3) 
that the party’s special situation or 
means of knowledge were such as 
to make it his duty to know as to 
the truth or falsity of the represen- 
tation” supra. 

“A false representation may be 
made scienter, in contemplation of 
law, in any ‘of the following ways: 
(1) with actual knowledge of its 
falsity, (2) without knowledge either 
of its truth or falsity, or (3) under 
circumstances in which the person 
making it ought to have known, if 
he did not know, of its falsity. No 
action for damages can be main- 
tained without proof of the scienter 
in one of these three phases.’ 1 
Bigelow Frauds p 466 [quot Wheeler 
Ne eto 33 Fla. 696, 710, 15 S 584, 

27. Ala.—Munroe v. Pritchett, 16 
Ala. 785, 50 AmD 208, 22 Ala. 501. 

Ind.—Hartford L. Ins. Co. v. Hope, 
40 Ind, A. 354, 81 NE 595, 1088. 

Kan.—Altoona State Bank vy. Hart, 
82 Kan. 398, 108 P 818. 

Me.—Goodwin v. Fall, 102 Me. 353, 
66 A 727. 

Mass.—Lobdell v. Baker, 1 Metce. 
198, 35 AmD 338. 
ina Ny idee v. De Cou, 18 Minn. 

N. Y.—Bishop. v. Davis, 9 Hun 342. 


Or.—Cawston v. Sturgis, 29 Or. 
831, 43 P 656. 
Wis.—Bechmann vy. Salzer, 168 


Wis. 277, 169 NW 279. 

Eng.—Derry v. Peek, 14 App. Cas. 
337, 12 ERC 250; Evans v. Collins, 5 
ie B. 804, 48 ECL, 804, 114 Reprint 

5 

Sask.—-Davis v. Burt, 3 Sask. L. 446. 

“Fraud in representations of fact 
may be either in the knowledge of 
their falsity, or without knowledge 
of their truth or falsity, in coupling 
the representations with an express 
or implied affirmation of personal 
knowledge of their truth.’ Crosby 
ste TS INS La. 1790, 802067 Ar 


“In either case the falsehood is in- 
tentional.” Wilder v. De Cou, 18 
Minn. 470. 

“Where a party affirms either that 
which he knows to be false, or does 
not know to be true, to another’s 
loss and his own gain, he is respon- 
sible in damages for the injury oc- 
casioned by such falsehood.’ Lob- 
dell v. Baker, 1 Metc. (Mass.) 193, 
201; 35 AmD 38388. 

“Fraud is proved when it is shewn 
that a false. representation has been 
made (1) knowingly, or (2) without 
belief in its truth, or (3) recklessly, 
careless whether it be true or false. 
Although I have treated the second 
and third as distinct cases, I think 
the third is but an instance of the 
second, for one who makes a state- 
ment under such circumstances can 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


to know the truth.?® 
may be predicated upon a representation whether 
spoken with actual knowledge of its falsity or in 
reckless ignorance of its truth.?” 

(b) Knowledge of Falsity. One is ob- 
viously liable for a representation which he knows 
to be false and makes with the deliberate intention 
In such a ease defendant cannot es- 
cape liability on the specious plea that he believed 
the representation to be true 2 or that he had for- 


[§§ 36-38 


It is generally held that fraud 


‘ 


have no real belief in the truth of 
what he states.” Derry v. Peek, 14 
App. Cas. 337, 374, 12 BRC 250 [quot 
Hindman vy. Louisville First Nat. 
Bank, 112 Fed. 931, 944, 50 CCA 623, 
57 LRA 108 (writ of certiorari den 
L86.U. (S..4838,1 22 SCt 9438" 46, Te ed: 
1261); Bechmann v. Salzer, 168 Wis. 
2h, 169. INIW 2:79'= Davis cy oistLr tack 
Sask. L. 446]. 


[a] Ieading case.—Derry v. Peck, 
14 App. Cas. 337, 12 ERC 250. 
[b] One misrepresenting the mar- 


ket price of a stock, with knowledge 
of the falsity of his statement or 
with ignorance of its truth, is liable 
for resultant damage. Bowman v. 
Van Pelt, 9 Ky. Op. : 

Knowledge of falsity see infra § 38. 

Reckless ignorance see infra § 40. 

28. U. S—Hindman v. Louisville 
First Nat. Bank, 112 Fed. 931, 50 CCA 
623, 57 LRA 108 [writ of certiorari 
den 186 U. S. 483, 22 SCt 943, 46 L. 


ed. 1261]. 
Ala.—Gewin v. Shields, 167 Ala. 
593, 52 S 887; Munroe y. Pritchett, 


16 Ala. 785, 50 AmD 208, 22 Ala. 501; 
queen v. Toulmin, 9 Ala. 662, 44 AmD 

Cal.—Alvarez v. Brannan, 7 Cal. 
503, 68 AmD 274. 

Ind.—Hartford L. Ins. Co. v. Hope, 
40 Ind. A. 354, 81 NE 595, 1088. 

Kan.—Rucker v. Allendorph, \101 
Kant (7, 3172, 02 524” Altoona, state 
Bank v. Hart, 82 Kan. 398, 108 P 818. 

Ky,—Bowman v. Van Pelt, 9) Keys 
Op. 884 

Me.—Goodwin v. Fall, 102 Me. 353, 
66 A 727. 

Mass.—Ginn v. Almy, 212 Mass. 
486, 99 NE 276; Lobdell v. Baker, 1 
Metc. OSs AmD 338. 

Pitches: —Wilder v. De Cou, 18 Minn. 


Mo.—Raley vy. Williams, 73 Mo. 
310; Messerli v. Bantrup, (A.) 216 
SW 825. 

Nev.—Foulks Accelerating Air 


Motvur Co. v. Thies, 26 Nev. 158, 65 P 
373, 99 AmSR 684. 

N. J.—Thompson v. Koewing, 79 
Nei incense 4 Ose (ou Ame roar Crosby Ms 
Wells, 73 N. J. L. 790, 67 A 295; State 
v. Cass, 52 N. J. L. 77, 18 A 972. 

N. Y..— Bishop V.. Davis, 9 Hun 342; 
Leis iG Realty—Conaw Schlesinger- 
Gilman Constr. Co., 164 NYS 694. 


Or.—Cawston v. Sturgis, 29 Or. 
331, 48 P 656. 
Pa.—Work v. Grier, Add. 372. 


Wis.—Bechmann vy. Salzer, 168 Wis. 
277, 169 NW 279. 

Eng.—Derry v. Peek, 14 App. Cas. 
337, 12 ERC 250; Evans v. Collins, 5 
Q.B. 804, 48 ECL 804, 114 Reprint 
yoo —Bergh v. Frost, 23 DomLR, 
peek eee v. Burt,-3 Sask. L. 

“The man who intentionally de- 
ceives another, to his injury, should 
be held responsible for the conse- 
quences of his deception, and the 
common-law action for deceit fur- 
nishes a remedy for such a fraud.” 
L. C. G. Realty Co. v. Schlesinger- 
Gilman Constr. Co., 164 NYS 694, 695. 

29. Westcott v. ’ Ainsworth, 9 Hun 
CNSY Does See bine ave Campion, 7 
Ch. D. 344 (holding that, where a 
knowingly false representation was 
made, the representor could not on a 


— 


, Kan. 426, 186 P 496. 


§§ 38-39] 


gotten it was false.%° 


gree of falsity.?1 
[§ 39] 


trial for fraud be questioned as to 
his belief as to its truth). 

30. U. S.—Walker v. Walbridge, 
136 Fed. 19, 68 CCA 569 [certiorari 
den 199 U. S. 605, 26 SCt 746, 50 L. 
ed. 330]. 

Cal.—Alvarez v. Brannan, 7 Cal. 
503, 68 AmD 274. 

Mass.—Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 NE 168, 9 
AmSR 727. 

Sto eee v. Williams, 73 Mo. 

N. Y.—Bacon vy. Bronson, 7 Johns. 
Ch. 194, 11 AmD 449. 

[a] In England (1) there is a 
case Supporting the text statement. 
Burrowes v. Lock, 10 Ves. Jr. 470, 
32 Reprint 927. (2) But since the 
decision in Derry v. Peek, 14 App. 
Cas. 33%, 12 ERC 250 [rev 37 Ch. D. 
541], it has been said that-the case 
of Burrowes v. Lock, supra, can be 
supported only on the ground of 


estoppel. Low vy. Bouverie, [1891] 
3 Ch: 82. 
31. Messerli v. Bantrup, (Mo. A.) 


216 SW 825. 

320 UL S:—U. S- v.. Bradford, 148 
Fed. 413 [aff 152 Fed. 616, 81 CCA 
606 (certiorari den 206 U. S. 5638, 27 
SCt_ 795, 51 Li. ed. 1190)]. 

Ala.—Stevens v, Alabama State 
Land Co., 121 Ala. 450, 25 S 995. 


Colo.—Plank v. Maxwell, 25 Colo. 
PASO os SOWA 6a. 
Kan.—Becker vy. McKinnie, 106 


See minority 
rule infra § 53. 

Me.—Goodwin v. Fall, 102 Me. 353, 
66 A 727. 

Md.—Boulden v. Stilwell, 100 Md. 
543, 60 A 609, 1 LRANS 258; Cahill v. 
Applegarth, 98 Md. 493, 56 A 794. 

Mo.—Chappell v. Boram, 159 Mo. 
A. 442, 141 SW 19; Leach v. Bond, 129 
Mo. A. 315, 108 SW 596; Serrano v. 
Miller, etc., Commn. Co., 117 Mo. A. 
185, 983 SW 810. 

N. C.—Modlin v. Roanoke R., etc., 
Co., 145 N. C. 218, 58 SE 1075. 

Pa.—Hexter v. Bast, 125 Pa. 52, 17 
A 252, 11 AmSR 874; Devers v. Sol- 
lenberger, 25 Pa. Super. 64; Jack v. 
‘Hixon, 23 Pa. Super, 453. 

Tex.—U. S. Gypsum Co. v. Shields, 
(Civ. A.) 106 SW 724 [aff 108 SW 
1165]. 

Eng.—Evans v. Edmonds, 13 C. B. 
TG MCL Wid, Los Reprint el207. 

“Knowledge will be implied as a 
matter of law from representations 
recklessly made in ignorance of the 
truth.” Chappell v. Boram, 159 Mo. 
A. 442, 446, 141 SW 19. 

[a] Reasons for rule.—(1) “The 
law will constructively supply the 
scienter because of the reckless con- 
duct of the utterer for the very good 
reason that a positive statement of 
fact implies knowledge of such fact, 
and if the party who makes it has 
no knowledge upon the subject, he is 
telling scienter what is untrue; he is 
affirming his knowledge when in 
truth he has no knowledge to af- 
firm.” Serrano v. Miller, etc., 
Commn. Co., 117 Mo. A. 185, 196, 93 
SW 810. (2) One who recklessly 
makes a positive statement of a fact 
which is susceptible of knowledge 
“takes upon himself to warrant his 
own belief of the truth of that he 
asserts, and a man who makes a 
representation [as to] which he 
neither knows nor cares whether it 
is true or not, can have no real be- 
lief in the truth of what he asserts, 
and is justly guilty of deception.” 
Kountze v. Kennedy, 147 N. Y. 124, 
130, 41 NE 414, 49 AmSR_651, 29 
LRA 360. To same effect Evans v. 
Edmonds, 13.C. B. 777, 76 ECL 777, 
138 Reprint 1407. 


C If the speaker knows that 
his statement is substantially false he is guilty of 
fraud even though he is ignorant of the exact de- 


(c) Ignorance of Truth—aa. In General. | 
The knowledge necessary to establish scienter may 


FRAUD 


Reckless ignorance see infra § 40. 

33. Becker v. McKinnie, 106 Kan. 
426, 186 P 496; Snider v. McAtee, 
165 Mo. A. 260, 147 SW 136; Serrano 
v. Miller, ete., Commn. Co., 117 Mo. 
A. 185, 93 SW 810; Lovelace v. Suter, 
93 Mo. A. 429, 439, 67 SW 787. 

“The scienter sufficiently appears 
from the claim of knowledge when 
there was only ignorance.” Lovelace 
v. Suter, supra. 

“Tf one makes false representa- 
tions as of his own knowledge and 
asserts them to be true when, in- 
deed, he possessed no knowledge 
whatever on the subject, the law 
then implies the scienter because of 
the reckless conduct about such rep- 
resentation and for the reason that 
a positive statement of the fact im- 
plies knowledge of such fact.” Sni- 
der v. McAtee, supra. To same effect 
Serrano vy. Miller, etc., Commn. Co., 
117 Mo. A. 185, 983 SW 810 [quot Pet- 
ers v. Lohman, 171 Mo. A. 465, 156 
SW 783, 789]. 

[a] In Iowa (1) the text rule was 
formerly either disregarded or ex- 
pressly repudiated, actual knowledge 
of the falsity being held essential. 
Warfield v. Clark, 118 Iowa 69, 91 
NW: 833; Mentzer v. Sargeant, 115 
Iowa 527, 88 NW 1068; Boddy v. 
Henry, 113 Iowa 462, 85 NW 771, 53 
LRA 769; Scroggin v. Wood, 87 Iowa 
497, 54 NW 437; Phelps v. James, 79 
Iowa 262, 44 NW 543; Allison v. Jack, 
76 Iowa 205, 40 NW 811; Watson 
Coal, ete., Co. v. James, 72 Iowa 184, 
33 NW 622; Avery v. Chapman, 62 
Iowa 144, 17 NW 454; Hallam v. Tod- 
hunter, 24 Iowa 166; Kimmaus v. 
Chandler, 13 Iowa 327; Gates v. Rey- 
nolds, 18 Iowa 1; Courtney v. Carr, 
11 Iowa 295; Holmes v. Clark, 10 
lowa 423. (2) The rule of the text 
had, however, been recognized (Moh- 
ler v. Carder, 73 Iowa 582, 35 NW 
647; McKown vy. Furgason, 47 Iowa 
6386), (3) and had been applied (Hub- 
bard v. Weare, 79 Iowa 678, 44 NW 
915). -(4) The text rule was later 
definitely adopted asthe rule of the 
state. Riley v. Bell, 120 Iowa 618, 95 
NW 170 (reviewing.-a number of the 
earlier decisions and stating that 
“there can be no variance in the 
principle upon which one is held lia- 
ble for damage who asserts the exis- 
tence of a fact, knowing that in truth 
it does not exist, and that upon 
which a like responsibility is visited 
upon one who, conscious that he is 
ignorant concerning the subject-mat- 
ter of which he speaks, still falsely 
asserts that, within his own per- 
sonal knowledge, a fact stated by 
him does in truth exist. In each in- 
stance an intentional fraud is mani- 
fest, and it is of this that the law 
takes note, and for this it affords a 
remedy”’). (5) The modern rule is 
that one is liable for unqualified mis- 
representations made in culpable ig- 
norance of their truth. Hess v. Mc- 
Cardell, 182 Iowa 1121, 166 NW 470; 
Dimond v. Peace River land, etc., 
Co., 182 Towa 400, 165 NW 1032; 
Haigh v: White Way Laundry Co., 
164 Towa 143,145 NW 473,50 LRANS 
1091; Davis v. Central Land Co., 162 
Iowa 269, 143 NW 1073, 49 LRANS 
1219; Smith v. Packard, 152 Iowa 1, 
130 NW 1076; Evans v. Palmer, 137 
Towa 425, 114 NW 912; John Gund 
Brewing Co. v. Peterson, 130 Iowa 
301, 106 NW 741; Riley v. Bell, 120 
Iowa 618, 95 NW 170; Lampman v. 
Lampman, 118 Iowa 140, 91 NW 1042. 


34. Qualified statements see infra 
$51; 
35. U. S.—Lehigh Zine, ete, Co. v. 


Bamford, 150 U. S. 665, 14 SCt 219, 37 
L. ed. 1215. 
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be constructive,*? scienter being implied from a 
statement made as of the speaker’s knowledge and 
in ignorance of its truth.%? 
firmation of a fact not known to be true may con- 
stitute fraud,*° subjecting the speaker to ‘iability 


The unqualified *4 af- 


igs ae bes v. 38 Ark. 
Cal.—Alvarez Ve. Brannany 7 eCale 
503, 68 AmD 274. 
Conn.—New London Water Comrs. 
v. Robbins, 82 Conn. 623, 74 A 938. 


Evins, 


Fla.—Upchurch y. Mizell, 50 Fla. 
456, 40 S 28. 
Ind.—Krewson vy. Cloud, 45 Ind. 


273; Frenzel v. Miller, 87 Ind. 1, 10 
AmR 62; Mendenhall v. Stewart, 18 
Ind. A. 262, 47 NE 943. 

Iowa.—Riley v. Bell, 120 Iowa 618, 
ee 170. See also Supra note 33 
a]. 

Kan.—Rucker v. Allendorph, 101 
Kan.) 771, 172) P5245 525 “fer Cyelr 
ie v. Edwards, 3 Ky. Op. 

Md.—Reynolds v. Evans, 123 Md. 
365, 91 A 564. 

Mass.—Kerr v. Shurtleff, 218 Mass. 
167, 105 NE 871; Adams v. Collins, 
196 Mass. 422, 82 NE 498. 
pe ee v. Knapp, 28 Mich. 

Minn.—Bullitt v. Farrar, 42 Minn. 
aya NW 566, 18 AmSR 485, 6 LRA 

Mo.—Devero v. Sparks, 189 Mo. A. 
500, 176 SW 1056; Miller v. Rankin, 
136 Mo. A. 426, 117 SW 641. 

N. H.—Shackett v. Bickford, 74 
N. H, 57, 65 A 252, 124 AmSR 933, 7 
LRANS 646. 

N. J.—Bingham v. Fish, 86 N. J. L. 
316, 90 A 1106 [rev on other grounds 
SOL ING dip 1y Geek WON S37 

N. Y.—Hadcock v. Osmer, 153 N. 
Y. 604, 47 NE 923 [aff 4 App. Div. 
435, 38 NYS 618]; Kountze v. Ken- 
nedy, 147 N. Y. 124, 41’: NH 414, 49 
AmSR 651, 29 LRA 360; Elwell v. 
Chamberlin, 31 N. Y. 611; Bennett v. 
Judson, 21 N. Y. 238; Taylor v. Com- 
mercial Bank, 68 App. Div. 458, 73 
NYS 924; Bishop v. Davis, 9 Hun 
342; Bloomquist v. Farson, 88 Misc. 
615, 151 NYS 356; Taylor v. Thomas, 
55 Mise. 411, 106 NYS 538 [rev on 
other grounds 124 App. Div. 53, 108 
NYS 454 (aff 195 N. Y. 590 mem, 89 
NE 1113 mem)]; Lambert v. Elmen- 
dorf, 109 NYS 574; Dawson v. Chis- 
holm, 1 NYS 173; Du Flon v. Powers, 
14 AbbPrNS 391. 

N. C.—Colomon v. Bates, 118 N. C. 
311, 24 SE 478, 54 AmSR 725. 

Oh.—Gleason vy. Bell, 91 Oh. St. 
268, 110 NE 513. 

Or.—Bonelli v. Burton, 61 Or. 429, 
eh: 322 Ble 

Pa.—Bower v. Fenn, 90 Pa. 359, 35 
AmR 662. 

R. I.—Farmer vy. Lynch, 67 A 449. 
(dictum). 

S. D.—McCabe v. Desnoyers, 20 
S. D. 581, 108 NW 3841. 

Tex.— ord vy. Sims, (Civ. A.) 190 
SW 1165; White v. Peters, (Civ. A.) 
185 SW 659; Collins v. Chipman, 41 
Tex. Civ. A. 563, 95 SW 666; Wright 
v. U. S. Mortgage Co., (Civ. A.) 42 
SW 789. 

Vt.—Arnold v. Somers, 92 Vt. 512, 
105 A 260. 

Wash.—Arrowsmith y. Nelson, 73 
Wash. 658, 132 P 748. 

WwW. Va.—Stout v. Martin, 104 SH 
DoT. 

Wis.—Rogers v. Rosenfeld, 158 
Wis. 285, 149 NW 33. 

Iing.—Reese River Silver Min. Co., 
Ritde ve Smithy da, s4e Ee do 64e@per 
Lord Cairns); Hart v. Sjwaine, 7 Ch. 
D. 42; Evans v. Edmonds, 13 C. B. 
TU US Gnt Ge UCI iikla) Loo veprumy 
1218 (per Maule, J.). 

Ont.—Yost v. Security Co., 42 Ont. 
demons 

Sask.—Davis v. Burt, 3 Sask. L. 
446. 

See also. supra § 26. 

‘If persons take upon themselves 
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for its falsity,?® even though he lacked actual 
The unqualified assertion of 


Knowledge thereof.** 


to make assertions as to which they 
are ignorant whether they are true 
or untrue, they must, in a civil point 
of view, be held responsible as if 
they had asserted that which they 
knew to be untrue.’ Reese River 
Silver Min. Co., Ltd. v. Smith, L. R. 
4H. L. 64, 79. 

“It was fraud to positively state 
a thing to be true when the party 
making the representation did not 
know it to be true.” White v. Peters, 
(Tex. Civ. A.) 185 SW 659, 660 [quot 
Ford v. Sims, (Tex. Civ. A.) 190 SW 
1165, 1166]. ‘To same effect Chase v. 
Rusk, 90 Mo. A. 25, 28 [quot Devero 
v. Sparks, 189 Mo. A. 500, 176. SW 
1056, 1057]; Stout v. Martin, CW. 
Va.) 104 SE 157, 158; Evans v. Ed- 
monds, 13 C. B. qT, 76 BCL TTT, 138 
Reprint 1407 [quot Davis v. Burt, 3 
Sask. L, 446, 454]. 

[a] “It is a fraud to affirm posi- 
tive knowledge of that which one 
does not positively know.” Hadcock 
v. Osmer, 153 N. Y. 604, 608, 47 NE 
923 (per Vann, J.). 

36 Mass.—Page v. Bent, 2 Metc. 
SL. 

Mich.—Beebe v. Knapp, 28 Mich. 
53. 

Mo.—Bishop v. Seal, 87 Mo, A. 256, 
261. 

N. J.—Bingham v. Fish, 86 N. J. L. 
316, 90 A 1106 [rev on other grounds 
89 N. J. L. 688, 99 A 337]. 

N. Y.—Lambert v. Elmendorf, 109 
NYS 574. , 

Tex.—Harris v. (Cer nD) 
177 SW 136. 

Wash.—Arrowsmith v. Nelson, 73 
Wash. 658, 132 P 743. } 

Wis.—Rogers v. Rosenfeld, 158 
Wis. 285, 149 NW 33. 

“Tf one asserts, as of his own 
knowledge, a material matter for the 
truth when he does not know whether 
it is true or false he will be liable 
for deceit if it be false.’ Bishop v. 
Seal, supra. 

‘Te a party recklessly makes a 
false representation, of the truth or 
falsehood of which he knows noth- 
ing, for the fraudulent purpose of 
jnducing another, in reliance upon it, 
to make a contract, or do an act to 
his prejudice, and the other party 
does so rely and act upon it; the 
party making the representation is 
liable for the fraud, as much as if 


Shear, 


he had known it to be false.” Beebe 
v. Knapp, 28 Mich. 53, 75. 
37. U. S.—Lehigh Zine, ete., Co. 


v. Banford, 150 U. S. 665, 14 SCt 219, 
37 L. ed. 1215; Cooper v. Schlesinger, 
LAPIS. 01485 °4 SCti360s-28e Ti, ed: 
382; Walker v. Walbridge, 136 Fed. 
19, 68 CCA 569 [certiorari den 199 
U. S. 605, 26 SCt 746, 50 L. ed. 330]; 
Glaspie v. Keator, 56 Fed. 203, 5 CCA 
474 


Conn.—New London Water Comrs. 
v. Robbins, 82 Conn. 628, 74 A 938; 
Scholfield Gear, etc., Co. v. Scholfield, 
71 Conn. 1, 40 A 1046. 

Fla.—Upchurch y. Mizell, 50 Fla. 
456, 40 S 29. 

Ind.—Ross v. Hobson, 131 Ind, 166, 
26 NE 775; Bethell v. Bethell, 92 Ind. 
318; Mowes v. Robbins, (A.) 120 NE 
51 


Iowa.—John Gund Brewing Co. v. 
Peterson, 130 Iowa 301, 106 NW 741; 
Riley v. Bell, 120 Iowa 618, 95 NW 
170; Hubbard v. Weare, 79 Iowa 678, 


44 NW 915. See also supra note 33 
fa]. 

Ky.—Driver v. Hunt, 2 KyL 435, 11 
Ky. Op, 169. 


Md.—Reynolds v. Evans, 123 Md. 
365, 91 A 564; Cahill v. Applegarth, 
98 Md. 493, 56 A 794. 

Mass.—Roberts v. French, 153 
Mass. 60, 26 NE 416, 25 AmSR 611, 
10 LRA 656; Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 NE 168, 9 
AmSR 727; Litchfield v. Hutchinson, 
117 Mass. 195; Milliken v. Thorndike, 
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103 Mass. 382. 

Minn.—Bullitt v. Farrar, 42 Minn. 
8, 43 NW 566, 18 AmSR 485, 6 LRA 
149; Busterud v. Farrington, 36 
Minn. 320, 31 NW 360; Humphrey v. 
Merriam, 32 Minn. 197, 20 NW 138. 

Mo.—Western Cattle Brokerage Co. 
v. Gates; 190 Mo. 391, 89 SW 3:82; 
People’s Nat. Bank v. Central Trust 
Co., 179 Mo. 648, 78 SW 618; Leach v. 
Bond, 129 Mo. A. 315, 108 SW 596; 
White v. Reitz, 129 Mo. A. 307, 108 
SW 601. 


\N. H.—Shackett v. Bickford, 74 N. 
H. 57, 65 A. 252,,124 AmSR 933, 7 
LRANS 646. 

N. J.—Crosby v. Wells, 73 N, J. L. 
790, 67 A. 295; State v. Cass, 52 N. J. 
L. 77, 18 A 972; Cowley v. Smyth, 46 
N. J. L. 380, 50 AmR 4382. 

N. Y.—Steefel v. Rothschild, 179 N. 
Vee 2 lente NEd2. he Ann Cas(>67.6: 
Kountze v. Kennedy, 147 N. Y. 124, 41 
NE 414, 49 AmSR 651, 29 LRA 360 
[aff 72 Hun 811, 25 NYS 682]; Daly 
v. Wise, 132 N. Y. 306, 30 NE 887, 
16 LRA 236 [aff 11 NYS 953]; Prahar 
v. Tousey, 93 App. Div. 506, 87 NYS 
845; Frank v. Bradley, ete., Co., 42 
App. Div. 178, 58 NYS 1032; Drake v. 
Grant, 36 Hun 464; Indianapolis, etce., 
R. Co. v. Tyng, 2 Hun 311, 4 Thomps. 
& C. 524, 48. HowPr 193 [aff - 63 
N. Y. 653 mem]; Marshall v. Gray, 
57 Barb. 414, 39 HowPr 172; Ryder 
v. Wall, 29 Mise. 377, 60 NYS: 535; 
Myers v. Rosenback, 13 Misc. 145, 34 
NYS 63 [aff 11 Misc. 116, 13 NYS 993 
(aff 5 Misc, 337, 25 NYS 521)]. 

Pa.—Hrie City Iron Works v. Bar- 
ber, 106 Pa. 125, 51 AmR 508; Bower 
Vv; \ Benn, 90- Pa. 359, ~354 § AmR 
662. 

R. I.—Farmer v. Lynch, 67 A 449; 
neers vy. Robbins, 24 R. I. 325, 58 A 


S. D.—McCabe v. Desnoyers, 20 S, 
D. 581, 108 NW 341. 

Tex.—Wells v. Driskell, (Civ. A.) 
149 SW 205; Caplen v. Cox, (Civ. A.) 
92 SW 1048; McCord-Collins Com- 
merce Co. v. Levi, 21 Tex. Civ. A. 
109, 50 SW 606; Davis v. Driscoll, 22 
Tex. Civ. A. 14, 54 SW 43. 

Vt.—Johnson vy. Cate, 75 Vt. 100, 
53 A 329; Cabot v. Christie, 42 Vt. 
121, 1 AmR 313. 

Wash.—Lawson v. Vernon, 38 
Wash. 422, 80.P 559, 107 AmSR 
880. 

Wis.—Palmer .v. Goldberg, 128 
Wis. 103, 107 NW 478 

Eng.— Brownlie Vv. Campbell, 5 App. 
Cas. 925;, Reese River Silver Min. 
Co. alate. ov. Smith,.14." BR. h4o By Wor64: 
Peek v. Derry, 37 Ch. D. 541 [rev on 
other grounds 14 App. Cas. 337]; Slim 
v. Croucher, 1 De G. F. & J. 518, 62 
EngCh 401, 45 Reprint 462. 

See also supra § 26. 

“Where a man professes to possess 
full knowledge of a fact, and for the 
fraudulent purpose of inducing an- 
other to act makes a statement of 
fact which is untrue, and thus mis- 
leads the person whom he has in- 
duced to act, he is guilty of fraud, 
although he did not know the state- 
ment to be false.’’ Bethell v. Bethell, 
92 Ind. 318, 827 [quot Robinson v. 


Reinhart, 137 Ind. 674, 681, 36 NE 
519]. 
“Where the representations are 


material and are made by the vendor 
or lessor for the purpose .of their 
being acted upon, and they relate to 
matter which he is bound to know, 
or is presumed to know, his actual 
knowledge of them being untrue is 
not essential.” Lehigh Zine, ete., 
Cojo. yBamtordy T50n) Us oS 665.14 
SCty 2197 . Siew edie. 1205 ee Loatrot 
Reynolds v. Evans, 123 Md. 365, 91 


A 564]. 

[a] Leading case.—Taylor v. Ash- 
ton, 11 M. & W. 401, 152 Reprint 
860. 


{b] Diustration.—Where one rep- 
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what one does not know to be true is equivalent. 
to®8 and as unjustifiable °° as the assertion of a 


resents that a territory has not 
been canvassed for sales of an ar- 
ticle, as a washing machine, similar 
to one for which he desires to secure 
agents to act within such territory in 
selling for him on commission, ‘and 
another is induced, by such represen- 
tation, to undertake such sales with- 
in the territory, and it is found that 
the same territory has been can- 
vassed for a similar article, the rep- 
resentation will be regarded as false 
and fraudulent, even if the person 
making the statement did not know it 
to be untrue. Driver v. Hunt, 2 Kyl 
435, 11 Ky. Op. 169. 

33. U. S.—Smith v. Richards, 13 
Pet. 26, 10 L. ed. 142; Kimber v. 
Young, 137 Fed. 744, 70 CCA 178. 
ge .—Beach y. Bemis, 107 Mass. 

Mo.—Western Cattle Brokerage Co. 
v. Gates, 190 Mo. 391, 89 SW 382; 
Dunn v. ‘White, 63 Mo. 181; Messerli 
v. Bantrup, (A!) 216 SW 825: Leach 
roger 12947 Mo; PAce6315, 108 SW 

N. Y.—Weisheit v. Pabst Brewing 
ie 181 App. Div. 275, 168 NYS 
3 

Okl.—Leasure v. Hughes, 178 P 
696; Hood v. Wood, 61 Okl. 294, 161 
12) 210; Werline v. Aldred, 57 Okl. 391, 
157 P 305, 158 P 893; Howe v. Mar- 
Her 23 Oki. 561, 102 Pp 128, 138 AmSR. 

Pa.—Bower v. Fenn, 90 Pa. 359, 35 
AmR 662; Lake v. Weber, 6 Pa. ‘Su- 
per. 42; Wilson Ve Talheimer, 20 Pa. 
Co. 203 

Tenn. —Phillips v. 
Coldw. 269. 

““A false statement recklessly 
made, without knowledge of its truth 
or falsity, is the equivalent of actual 
fraud. It is a false statement know- 
ingly made, within the settled rule.’” 


Hollister, 2 


Kimber v. ‘Young, 137 Fed. 744, 748, 
70, CCAN 178. 
39. U. S. — Burroughs Adding 


Mach. Co. v. Scandinavian-American 
Bank, 239 Fed. 179; Lynch v. Mer- 
cantile Trust Co., 18 Fed. 486, 5 Mc- 
Crary 623. 


Ala.—Greil Bros. Co. v. Mclain, 
197 Ala. 136, 72 S 410; Jordan vy. 
Pickett, 78 Ala. 331; Munroe wv. 


Pritchett, 16 Ala. 785, 50 AmD 203, 
22 Ala, 501; Juzan v. Toulmin, 9 Ala. 
662, 44 AmD 448, 

D. C.—Browning vy. Washington 
Nat. Capital Bank, 13 App, 1. 

Ga.—Newman vy. H. B. Clafita Co.,. 
107 Ga. 89, 32 SE 948; Smith v. 
Mitchell, 6 Ga. 458. 
tof Smith v. Hoffman, 122 Ill. A. 

Iowa.—Dimond v. Peace River 
Land, ete., Co., 182 Iowa 400, 165 NW 
1032; Haigh Vv. White Way Laundry 
Cox 164 Towa 143, 145 NW. 473, 50 
LRANS 1091. See also cases supra 
note 41. 

Ky.—Foard v. McComb, 75 Ky. 723. 

Minn.—Riggs v. Thorpe, 67 Minn. 
217, 69 NW 891. 

Mo.—Hamlin v. Abell, 120 Mo. 188, 
25 SW 516; Buford v. Caldwell, 3 Mo. 
477; Stanton v. Johnson, 163 Mo. A. 
248, 146 SW 817; White v. Reitz, 129 
Mo. A. 307, 108 SW 601; Leach v. 
Bond, 129 Mo. A. 315, 108 SW 596. 

Nev. —Foulks Accelerating Air Mo- 
tor Co. v. Thies, 26 Nev. 158, 65 P 
373, 99 AmSR 684. 

N. Y.—Bennett v. Judson, 21 N. Y. 
238; Churchill v. St. George Dev. Co., 
174 App. Div. 1, 160 NYS. 357; Ken- 
nedy v. Thorp, 2 Daly 258, 3 ’AbbPr 
NS 1381 [rev on other grounds 5 Ne 
Y. 174]. See Craig v. Ward, 1 Abb. 
Dec. 454, 460, 3 Keyes 387, 2 Transcr. 
A. 281, 3 AbbPrNS 235 [aff 36 Barb. 
377] (where the statement in Ben- 
nett v. Judson, supra, that ‘fone who, 
without knowledge of its truth or 
falsity, makes a material represen- 


tation, is guilty of fraud as much as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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known falsehood. It is not necessary that the 
speaker should expressly guarantee the truth of his 
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statement.*°- An unqualified and positive statement 


if he knew it to be untrue,” is criti- 
cized as destroying the distinction 
between fraud and negligence, and 
both the instant case and Bennett v. 
Judson, supra, are said to be decided 
on other grounds). 
- C.—Pate v. Blades, 163 N. C. 
267, 79 SE 608; J. J. Case Threshing 
Mach. Co. v. Feezer, 152 N. C. 516, 67 
SE 1004; Modlin v. Roanoke R., etc., 
Co., 145 N. C. 218, 58 SE 1075. 

Tenn.—Lowry v. Stapp, (Ch.) 53 
SW 194. 

Tex.—Boles v. Aldridge, 107 Tex. 
209, 175 SW 1052 [rev (Civ. A.) 153 


SW 373]; Henderson v. San Antonio, 
-ete., fs Co., 17 Tex. 560, 67 AmD 675; 


Mitchell v. Zimmerman, 4 Tex. 75, 51 
AmD 717; McDonald v. Lastinger, 
(Civia Al) 1214 (SW) 8293, )Benton  *v; 
Kuykendall, (Civ. A.) 160 SW 438; 
Beatty v. Bulger, 28 Tex. Civ. A. 117, 
66 SW 893. } 

Wash.—Lawson vy. Vernon, 38 
Wash. 422, 80 P 559, 107 AmSR 880; 
Hanson v. Tompkins, 2 Wash. 508, 
2 EGS. 

W. Va.—James v. Piggott, 70 W. 
Va. 435, 74 SE 667; Tolley v. Poteet, 
62 W. Va. 231, 57 SE 811; Crislip v. 


@ain, 19 W. Va. 438; Dickinson v. 
Chesapeake, etc., R. Co., 7 W. Va. 
390. 


Wis.—Wells v. McGeoch, 71 Wis. 
196, 35 NW 769. 

“The affirmation of what one does 
not know, or believe, to be true, is 
equally in morals and law, as un- 
justifiable as the affirmation of what 
is known to be positively false.” Ju- 
zan v. Toulmin, 9 Ala. 662, 684, 44 
AmD 448 [quot Munroe v. Pritchett, 
16 Ala. 675, 50 AmD 203]; To same 
effect Knappen v. Freeman, 47 Minn. 
491, 50 NW 533; Hamlin v. Abell, 120 
Mo. 188, 25 SW 516 [quot Leach v. 
Bond, 129 Mo. A. 315, 320, 108 SW 
596]; Lowry v. Stapp, (Tenn. Ch.) 53 
SW 194. Sf = 

[a] Reason for rule.—‘‘The injury 
to the varty confiding in such mis- 
representations, is aS great in the 
‘sone case as the other.” Buford v. 
Caldwell, 3 Mo. 477, 479. 

[b] “One who is under a duty to 
give information to another, and who 
states a fact to be true when he has 
no knowledge on the subject, and 
thus misleads the other to his in- 
jury, is aS much liable in law as for 
a fraud, as if he had wilfully mis- 
stated a fact to be true when_he 
knew it to be false.” James v. Pig- 
gott, 70 W. Va. 435, 439, 74 SE 
667. 

40 State v. Cass, 52 N. J. L. 77, 
18 A 972; Tiberton First Nat. Bank 


v. Hackett, 159 Wis. 113, 149 NW 
"103: ; 

41. U. S.—Lynch v. Mercantile 
‘Trust Co., 18 Fed. 486, 5 McCrary 
Sones oC ledwe v. Scott, 56 Ala. 
202. 


Ark.—Louisiana Molasses Co. _v. 
Ft. Smith Wholesale Grocery Co., 
73 Ark. 542, 84 SW 1047; Hutchin- 
son v. Gorman, 71 Ark. 305, 73 SW 
793; Goodwin v. Robinson, 30 Ark. 


535. 
Cal.—Mayer v. Salazar, 84 Cal. 646, 


24 P 597. 


Colo.—Lahay v. City Nat. Bank, 15 
Colo. 339, 25 P 704, 22 AmSR 407; 
Stimson v. Helps, 9 Colo. 33, 10 P 
290; Sellar v. Clelland, 2 Colo. 532; 
Goodale v. Middaugh, 8 Colo. A. 223, 
46) Pads ; 

D. C.—Browning v. Washington 
Nat. Capital Bank, 13 App. 1. 

Fla.—Upchurch v. Mizell, 50 Fla. 
456, 40 S 29; Wheeler y. Baars, 33 
Fla. 696, 15 S 584. é 

Ga.—Newman v. H. B. Claflin Co., 
107 Ga. 89, 32 SE 943; Corbett v. Gil- 
bert, 24 Ga, 454; Green v. Bryant, 2 
Ga. 66. 

Tll.—Borders v. Kattleman, 142 Ill. 
96, 31 NE 19; Hicks v. Stevens, 121 


Ill. 186, 11 NE 241; Ruff v. Jarrett, 
94 Tll. 475; Allen v. Hart, 72° Ill. 104; 
Allen v. Hart, 72 Ill. 104; Pawnee 
Nat. Bank v. Hamilton, 202 Ill. A. 
516; Smith v. Hoffman, 122 Ill, A. 
LOS er lillersava dOnt de tll enAe 65 6 
[aff 208 Ill. 178, 70 NE 27]; Snively 
v. Meixsell, 97 Ill. A. 365; Johnson v. 
Beeney, 9 Ill. A. 64. 

Ind.—Ross v. Robson, 131 Ind. 166, 
26 NE 775; Kirkpatrick v. Reeves, 121 
Ind. 280, 22 NE 139; Furnas v. Fri- 
day, 102 Ind, 129, 1 NE 296; West v. 
Wright, 98 Ind. 335; Bethell v. Beth- 
ell, 92 Ind. 318; Gregory v. Schoenell, 
55 Ind. 101; Brooks v. Riding, 46 Ind. 
15; Krewson v. Cloud, 45 Ind. 273; 
Frenzel v. Miller, 37 Ind. 1, 10 AmR 
62; Anderson v. Evansville Brewing 
Assoc., 49 Ind. A. 403, 97 NE 445, 447 
[cit Cyc]; Mendenhall vy. Stewart, 18 
Ind. A. 262, 47 NE 943. 

Iowa.—Hess v. McCardell, 182 Iowa 
1121, 166 NW 470; Dimond vy. Peace 
River Land, etc., Co., 182 Iowa 400, 
165 NW 1032; Hubbard v. Weare, 79 
Iowa 678, 44 NW 915; Mohler v. 
Carder, 738 Iowa 582, 35 NW _ 647; 
McKown v. Furgason, 47 Iowa 636: 
See also caseS supra note 33 


[a]. 


Kan.—Wickham v. Grant, 28 Kan. 


517; Kansas Refrigerator Co. v. Pert, 
3 Kan. A, 364, 42 P 943. 
a as ea v. McComb, 12 Bush 

Me.—Braley v. Powers, 92 Me. 203, 
42 A 362; Hammatt v. Emerson, 27 
Me. 308, 46 AmD 598. 

Md.—Cahill v. Applegarth, 98 Md. 
493, 56 A 794; Robertson vy. Parks, 76 
Md. 118, 24 A 411. 

Mass.—Gurney v. Tenney, 197 
Mass, 457, 84 NE 428; Arnold v. Teel, 
182 Mass. 1, 64 NE 413; Lewis v. 
Jewell, 151 Mass. 345, 24 NE 52, 21 
AmSR 454; Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 NE 168, 9 
AmSR 727; Cole v. Cassidy, 138 Mass. 
437, 52 AmR 284; Savage v. Stevens, 
126 Mass. 207; Litchfield v. Hutchin- 
son, 117 Mass. 195; Fisher v. Mellen, 
103 Mass. 503; Milliken v. Thorn- 
dike, 103 Mass. 382; Stone v. Denny, 
4 Mete. 151; Page v. Bent, 2 Metce. 
371; Lobdell v. Baker, 1 Metc. 193, 
35 AmD 358; Hazard v. Irwin, 18 
Pick. 95. 

Mich.—Wright v. Irwin, 33 Mich. 
32; Starkweather v. Benjamin, 32 
Mich. 305; Stone v. Covell, 29 Mich. 
359; Bristol v. Braidwood, 28 Mich. 
191; Converse v. Blumrich, 14 Mich. 
109, 90 AmD 230. 

Minn.—Freeman v. F. P. Harbaugh 
Gow 114 Minn: © 283) 2 130 NW 110); 
Riggs v. Thorpe,-67 Minn. 217, 69 
NW 891; Hedin v. Minneapolis Medi- 
cal, etc., Inst., 62 Minn. 146, 64 NW 
158, 54 AmSR 628, 35 LRA 417; Carl- 
ton v. Hulett, 49 Minn. 308, 51 NW 
10538; Knappen v. Freeman, 47 Minn. 
491, 50 NW 5383; Haven v. Neal, 43 
Minn. 315, 45 NW 612; Bullitt v. Far- 
rar, 42 Minn. 8, 43 NW 566, 18 AmSR 
485, 6 LRA 149; Reynolds v. Frank- 
lin, 39 Minn. 24, 38 NW 6386; Busterud 
v, Farrington, 36 Minn. 320, 31 NW 
360; Merriam v. Pine City Lumber 
Co., 23 Minn. 314; Wilder v. De Cou, 
18 Minn. 470; Brooks v. Hamilton, 
15 Minn. 26. 

Miss.—Sims v. Eiland, 57 Miss. 83, 


607; Davis v. Heard, 44 Miss. 50; 
Rimer v. Dugan, 39 Miss. 477, 77 
AmD 687; Parham v. Randolph, 5 


Miss. 435, 35 AmD 403. 
Mo.—Hamlin v. Abell, 120 Mo. 188, 
25 SW 516; Nauman v. Oberle, 90 
Mo. 666, 3 SW 380; Walsh v. Morse, 
80 Mo. 568; Jones v. St. Louis, etc., 
R. Co., 79 Mo. 92; Caldwell v. Henry, 
76 Mo. 254; Raley v. Williams, 73 
Mo. 310; Dulaney v. Rogers, 64 Mo. 
201; Dunn vy. White, 63 Mo. 181; 
White v. Reitz, 129 Mo. A. 307, 108 
SW 601; Serrano v. Miller, etc., 
Commn. Co., 117 Mo. A. 185, 983 SW 
810; Lovelace v. Suter, 93 Mo. A, 
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is by implication a statement as of the speaker’s 
knowledge,*! although it would seem that this im- 


423, 67 SW 737; Live Stock Remedy 
Co. v. White, 90 Mo. A. 498; Chase 
v. Rusk, 90 Mo. A. 25; Edwards v. 
Noel, 88 Mo. A. 434; Culver v. Smith, 
82 Mo. A. 390; Paretti v. Rebenack, 
81 Mo. A. 494; Ring v. Chas: Vogel 
Paint, etc., Co., 44 Mo. A. 111; Me- 
Beth v. Craddock, 28 Mo. A. 380; 
pute wes Nat. Bank v. Sells, 3 Mo. 


Nebr.—Gerner v. Yates, 61 Nebr. 
100, 84 NW 596; Olcott v. Bolton, 
50 Nebr. 779, 70 NW 866; Leavitt v. 
Sizer, 35 Nebr. 80, 52 NW 832; Phil- 
ies v. Jones, 12 Nebr.: 213, 10 NW 

N. H.—Anderson v. Scott, 70 N. H. 
350, 47 A 607; Rowell v. Chase, 61 
INZMEeLoo. / 

N. J.—State v. Cass, 52 N. J. L. 
77, 18 A 972; Cowley v. Smyth, 46 
N. J. L. 380, 50 AmR 432; Snyder v. 
Pen le Nad iano 


N. Y.—Hadcock v. Osmer, 153 N. Y. 
604, 47 NE 923; Kountze v. Kennedy, 
147 N. Y. 124, 41 NE 414, 49 AmSR 
651, 29 LRA 360; Daly v. Wise, 132 — 
N. Y. 306, 30 NE 837, 16 LRA 236; 
Rothschild (v.Maek, 115) Nal Y, tp 28 
NE 726; Indianapolis, ete., R. Co. v. 
Tyng, 63 N. Y. 653; Meyer v. Ami- 
don, 45 N. Y. 169; Marsh v. Falker, 40 
N. Y. 562; Bennett v. Judson, 21 N. Y. 
238; Lambert v. ‘Elmendorf, 124 
App. Div. 758, 109 NYS 574; Booth 
v. Englert, 105 App. Div. 284, 94 
NYS 700; L. D. Garrett’ Co. v.-Ap- 
pleton, 101 App. Div. 507, 92 NYS 
13Gvlafiy 184 Ne Y.. <5) meni. 
NE 1099 mem]; Kramer v. Bjerrum, 
19 App. Div. 332, 46 NYS 496; Bishop 
v. Davis, 9 Hun 342; Sharp v. New 
York. 40 Barb. 256, 25 HowPr 389; 
Craig v. Ward, 36 Barb. 377 [aff 1 
Abb. Dec. 454, 3 Keyes 387]; Taylor 
v. Thomas, 55 Misc. 411, 106 NYS 
538 [rev on other grounds 124 App. 
Div. 53, 108 NYS 454 (aff 195 N. Y. 
590)}; Ryder v. Wall, 29 Misc. 377, 
60 NYS 535; Myers v. Rosenback, 13 
Mise. 145, 34 NYS 63 [aff 11 Mise. 
116, 31 NYS 993];. Rabinowitz v. 
Cohen, 17 NYS 502; Trumble v. Peck, 
13. NYS 130; Cullen v.:Hernz, 13 
NYSt 333; Doty v. Campbell, 1 How 


PrNS 101. 

N. C.—Ramsey v. Wallace, 100 
N. C. 75, 6 SE 638, 

Oh.—A®tna Ins. Co. v. Reed; 33 Oh. 
St. 283; Parmlee v. Adolph, 28 Oh. St. 
105 Nugent v. Cincinnati, etc., 
erate ine Seo COn una EiOLSI 
30 


Or.—Martin v. Eagle Dev. Co., 41 
Or. 448, 69 P 216; Cawston v. Sturgis, 
297Or.2331, 43, P 656. 

Pa.—Braunschweiger v. Waits, 179 
Pa, 47, 36 A 155; Griswold v. Gebbije, 
126 Pa. 353, 17A 673, 12 AmSR 878; 
Hexter Veer Bast, 125 Pa. 52, 17) Av 252: 
11 AmSR 874; Bower v. Fenn, 90 Pa. 
359, 35 AmR 662; Babcock v. Case, 
61 Pa. 427, 100 AmD 654; Fisher v. 
Worrall, 5 Watts & S. 478; Jack v. 


1 AmD 


Hixon, 23 Pa. Super. 453; Thomp- 
soni -v. }Chambers, 13> -Pa. Super: 
213. 

Tex.—Boles v. Aldridge, 107 Tex. 


209, 175 SW 1052 [rev (Civ. A.) 153 
SW 3:73]; Morrison v. Adoue, 76 Tex. 
255,13 SW 166; Watson v. Baker, 71 
Tex! 739, 9 SW 867; Loper v. Robin- 
son, 54 Tex. 510; Henderson v. San 
Antonio, etc., R. Co., 17. Tex. 560, 67 
AmD 675; Mitchell v. Zimmerman, 4 
Tex. 75, 51 AmD 1717; U. S. Gypsum 
Co. v. Shields, (Civ. A.) 106 SW 724 
[aff 108 SW 1165]; Brewer v. Coch- 
ran, 45 Tex. Civ. A. 179, 99 SW 1033; 
Texas Cotton Products Co. v. Denny, 
(Civ. A.) 78 SW 557; Moore v. Cross, 
(Civ. A.) 26 SW 122; McCord-Collins 
Commerce Co. v. Levi, 21 Tex. Civ. A. 
109, 50 SW 606. 

Vt.— Darling v. Stuart, 63 Vt. 570, 
22 A 634; Cabot v. Christie, 42 Vt. 
121, 1 AMR 313; Twitchell v. Bridge, 
42 Vt. 68. 
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plication is not necessarily conclusive.*? 

some jurisdictions there are 
statutes providing that the positive assertion in a 
manner not warranted by the information of the 
speaker of that which is not true, although he be- 
lieves it to be true, constitutes actual fraud,** is 


Statutory rule. In s 


Va.—Herron y. Dibrell, 87 Va. 289, 
12 SE 674; Lowe v. Trundle, 78 Va. 
65. 

W. Va.—Dickinson v. Chesapeake, 
etenunn Coy kt We. Vasco 0. 

Wis.—Cameron v. Mount, 86 Wis. 
477, 56 NW 1094, 22 LRA 512; Burke 
Vv. Milwaukee, ete., in (GOs 83 Wis. 
410, 538 NW 692; Montreal River 
Lumber Co. v. Mihills, 80 Wis. 540, 
50 NW 507; McKinnon v. Vollmar, 
75 Wis. 82, 48 NW 800, 17 AmSR 178, 
6 LRA 121; Middleton v. Jerdee, 73 
Wis: 39, 40 NW 629; Davis v. Nuzum, 
72 Wis. 439, 40 NW 497, 1 LRA 774; 
Colzhausen v. Simon, 47 Wis. 103, 1 
NW 473; Bird v. Kleiner, 41 Wis. 
134; Miner v. Medbury, 6 Wis. 295. 

See also supra § 26. 

“An unqualified affirmation amounts 
to an affirmation as of one’s own 
knowledge.” Knappen v. Freeman, 
47 Minn. 491, 495, 50 NW 533, 534. 
To same effect Pawnee Nat. Bank v. 
Hamilton, 202 Ill. A. 516. 

“An unqualified statement that a 
fact exists, made for the purpose of 
inducing another to act upon it, im- 
plies that the person who makes it 
knows it to exist, and speaks from 
his own knowledge.” Kirkpatrick v. 
Reeves, 121 Ind. 280, 282, 22 NE 139. 

[a] Positive ang unequivocal 
statement.—A representation which 
is affirmative, positive, and unequivo- 
eal, without condition or qualifica- 
tion, as contradistinguished from one 
made on information or belief must 
be regarded as designed to convey 
actual knowledge of its truth and if 
made with conscious ignorance 
thereof constitutes remediable fraud. 
Bishop v. Davis, 9 Hun (N. Y.) 342. 

42. See Adams v.. Ladeau, 84 Vt. 
460, 464, 79 A 996 (“The fact that a 
statement takes a declarative form 
does not of itself necessarily imply 
that the declarant makes the state- 
ment ‘as of his own knowledge’’’). 

AQ Blake we EAT Ds a UOals) calor 
683; Groppengiesser v. Lake, 103 
Gal si so © W036; Post va Liberty, 
Ape NIOMGe wlan 2 ea bi  OlleS™ rv. 
Combs, 38 Okl. 380, 132 P 1115; Howe 
v. Martin, 23 Okl, 561, 102 P 128, 138 
AmSR 840; McCabe v. Desnoyers, 20 
S. D. 581, 108 NW 341; Whitbeck v. 
Sees, 10 S. D. 417, 73 NW 915. 

' [a]. Undexr the California code, “‘it 
is actual fraud for a vendor to state 
as true that which he does not know 
to be true, intending that the pur- 
chaser should act upon it, and to 
enter into the contract knowing that 
the purchaser did so in reliance upon 
his statements, he not having other 
means of knowledge.” Groppengies- 
Ser va wake, 103) ‘Cal: 37,0 38, 36) P 
1036 [quot Howe v. Martin, 23 Okl. 
561, 102 P 128, 130, 1388 AmSR 840]. 

44. Lyle v. Prade, 20 Ga. A. 374, 
93 SE 20; Camp v. Carithers, 6 Ga. 
A. 608, 65 SE~-583; Kelly v. Robert- 
son, 61 Okl. 85, 160 P 46; Garvin v. 
ishyerell, PY OV, iS Ale ey IS ys) 
LRANS 862, AnnCas1912B 744. 

[a] In Georgia, under code provi- 
sions, ‘‘a representation of a fact as 

true, recklessly made, which the de- 
fendant may not know to be false, if 
intended to deceive, is treated as 
equivalent to a knowledge of the 
falsehood, and will support an ac- 
tion for deceit.” Lyle v. Prade, 20 
Ga. A, 374, 379, 93 SE 20K ie 

[b] In Oklahoma, under the code, 
“the definite assertion as a fact of 
that which is untrue concerning that 
of which the party has no knowledge 
is tantamount to the assertion of 
something which the party knows to 
be untrue.” Garvin v, Harrell, 27 
OK smoiion poo, elcome moO). 
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doubts the truth 


45. Mayer v. Salazar, 84 Cal. 646, 
24 P 597; Kelly v. Robertson, 61 OkI. 
85, 160 P 46; Garvin v. Harrell, 27 
Okl. 373, 113 P 186, 35 LRANS 862, 
AnnCas1912B 744; Howe v. Martin, 
230 OK VG e102 12 85a s ey Ais: 
840; McCabe v. Desnoyers, 20 S. D. 
581, 108 NW 341. 

[a] In California, under code pro- 
visions, the positive assertion, in a 
manner not warranted by the infor- 
mation of the person making it, of 
that which is not true, is remediable 
fraud, although the speaker believed 
it to be true. Mayer v. Salazar, 84 
Cal. 646, 24 P 597. 

[b] In Oklahoma, under the code 
provision that deceit consists, inter 
alia, in the assertion as a fact of 
that which is not true without rea- 
sonable ground for believing it to be 
true, a principal is liable for such 
false assertions, even though made 
innocently by his agent and from in- 
formation furnished by the principal 
in good faith. Howe v. Martin, 23 
Okl. 561, 102 P 128, 138 AmSR 840. 

46. Miller v. Rankin, 136 Mo. A. 
426, 429, 117 SW 641; Shackett v. 
Bickford, 74 N. H. 57, 65° A 252, 124 
AmSR 933, 7 LRANS 646; Bigler v. 
Atkins, 7-NYSt 235 [aff 118 N.Y: 


.671 mem]; Parker v. Ausland, 12 S. 


D. 169, 82 NW 402. 
§ 26. 

“If ... [one] makes a representa- 
tion as a fact when he has good rea- 
son to believe it is false, he cannot 
know it to be true and in that in- 
stance, also, he is guilty of a fraud 
in asserting it was a fact. pepaine 
when he makes the representation 
there is then in his mind good rea- 
son to believe it is false, he is un- 
doubtedly guilty of a fraud.” Mil- 
ler v. Rankin, supra. 

47. . J. Mueller Furnace 
Co, v.. Cascade’ Hdy. Co., 145° Wed: 
596, 76 CCA 286 [rev 140 Fed. 791]. 


See also supra 


D. C.—Milson y. Gerstenberg, 43 
App. 165. 
Mo.—Western Cattle Brokerage 


Co. v. Gates, 190 Mo. 391, 89 SW 382; 
Messerli v. Bantrup, (A.) 216 SW 
825. 
N. C.—Bell v. Harrison, 179 N. C. 
190, 102 SE 200. 
125 Pa, 52, 


Pa.—Hexter v. Bast, 
17 A 252, 11 AmSR 874, 

Tex.—U, S. Gypsum Co. v. Shields, 
(Civ. A.) 106 SW 724 [aff 101 Tex. 
473, 108 SW 1165]. 

Vt.—Corey v. Boynton, 82 Vt. 257, 
72) A 98%> Cabot ve. Christie, 42 )vt: 
APA A Neale BUG} 

Eng.—Taylor v. Ashton, 11 M. & 
W. 418, 152 Reprint 860. 

See also supra § 26. 

‘Tf a party to a bargain avers 
the existence of a material fact reck- 
lessly, or affirms its existence posi- 
tively, when he is consciously igno- 
rant whether it be true or false, he 
may be held responsible for a false- 
hood; and this doctrine is especially 
applicable when the parties to a bar- 
gain are not upon equal terms with” 
reference to the representation, the 
one, for instance, being under a duty 
to investigate, and in a position to 
know the truth, and the other rely- 
ing and having reasonable ground 
to rely upon the statements as im- 
porting verity.” Bell v. Harrison, 
179 N. C. 190; 102 SH 200, 2038. 


[a] Well considered cases.— 
Western Cattle Brokerage Co. v. 
Gates, 190 Mo. 391, 89 SW _ 382; 


Shackett v. Bickford,’74 N. H. 57, 65 
A 252, 124 AmSR 933, 7 LRANS 646. 

{[b] Knowledge of ignorance.—“A 
man is deemed in law to be guilty 
of willful falsehood when he asserts 


[§§ 39-40 


equivalent to the assertion of a known false- 


hood #4 and renders the speaker liable for 
deceit.*® 
[§ 40] bb. Reckless Ignorance. One who 


of his representations,*® or speaks 


with conscious ignorance ** or reckless indifference 4% 


as of his own knowledge a matter 
of which he knows he is ignorant.” 
U. S. Gypsum Co. v. Shields, (Tex. 
Civ. VA)! L0G) SiwWit24, 727" fath or 
Tex. 473, 108 SW i165]. 

[c] Belief stated as knowledge.— 
If a person makes statements as of 
his own knowledge, when he knows 
that he has no such knowledge, but 
is stating only what he believes to 
be true, and the statements prove 
false, he will be liable to a person 
injured by their falsity. Corey v. 
Boynton, 82 Vt. 257, 72 A 987, 

48. U. S.— Lehigh ZANC; . €tc:, 7 CO 
v. Bamford, 150 U. S. 665, 14 sct 
2195. 37) Tas ede 1215; Hindman v. 
Louisvills First’ Nat. Bank, 112 Fed. 
931, 50 CCA 6238, 57 LRA 108 [writ 
of cértiorari den 186 U. S. 483, 22 
SCt 9438, 46 L. ed. 1261]; Cooper v. 
Schlesinger, 111 U. S. 148, 4 SCt 360, 
28 L. ed. 382; U. S. v. Bradford, 148 
Fed. 413° [aff 152 Wed? 616) 81° CCA 
606 (certiorari den 206 U. S. 563, 
219 SCE T9558 Sh eS eds 190) Ae eae 
Mueller Furnace Co. v. Cascade Fdy. 
Co., 145 Fed. 596, 76 CCA 286 [rev 
140 Fed. 791]; Pittsburg Life, etc., 
Co. v. Northern Cent. li. Ins. 
140 Fed. 888 [aff 148 Fed. 674, 78 
CCA 408]; Kimber v.. Young, 1387 
Fed. 744, 70 CCA 178; Hindman v. 
Louisville First Nat. Bank, 112 Fed. 
931, 50 CCA 6235957 TRA S108 Uiwrit 


of certiorari den 186 U. S; 483, 22 
SCt 943, °46 L. ed. 1261]3+ Simon v- 
Goodyear Metallic Rubber Shoe Co., 


105 Fed. 573, 44 CCA 612, 52-LRA 
745; Nevada Bank y. Portland Nat. 
Bank, 59 Fed. 338; Glaspie v. Keator, 
56 Bed. 203, 5 CCA 474; Barnes v. 
Union Pac. R. Co., 54 Fed. 87, 4 CCA 
199; Lynch v. Mercantile Trust Co., 
18 Fed. 486, 5 McCrary 623. 
Ala.—Greil Bros. Co. v. McLain, 
197- Ala. W672 Se4Oe Mklenr ye eve 
Allen, 93: Ala.°197,°9 S' 579 @larkev: 
Dunham Lumber Co., 86 Ala.. 220, 6 
S 560; Hinstein v. Marshall, 58 Ala. 
153, 29 AmR 729; Atwood v. Wright, 
29 Ala. 346; Munroe vy. Pritchett, 16 
Ala.’ 785, 50 AmD 203° Suzan vw. Toul- 


min, 9 Ala. 662, 44 AmD 448; Bur- 
nett v. Stanton, 2 Ala. 181. 
Ark.—Mitchell v. . Coleman, 127 


Ark. 373, 182 Siw, 23ies Enunt wi Davis, 
98 Ark. 44, 1385 SW 458; Hutchinson 
Vv. Gorman, tA Arky 3058 W323 Swanger 
Johnson vy. St. Louis Butcher’s 
Supply Co., 60 Ark. 387, 30 SW 429; 
Hanger v. ‘Evins, 38 Ark. 334. 

Cal.Mayer v. Salazar, 84 Cal. 646, 
24 P 597; Alvarez v. Brannan, 7 Cal. 
503, 68 AmD 274. 

Colo.—Lahay v. City Nat. Bank, 15 
Colos 339; 25 RP. 704,) 22) Ams 407; 
Stimson vy. Helps, n) Color 33, 710) Pp 
290; Sellar v. Clelland, 2 Colo. 532; 
Goodale v. Middaugh, 8 Colo. A. 223, 
4G SPP ats 

Conn.—Kornblau v. McDermant, 90 
Conn. 624, 98 A 587; O’Neill v. Con- 
way, 88 Conn. 651, 92 A 425; Schol- 
field Gear, etc., Co. v. Scholfield, fiat 
Conny J) 407A 1046; Potter’s App., 56 
Conny wy 12) Aw biliss 7 AmSR 272. 

D. C.—Jackson. ete, Comin anaes 
20 App. 105; Browning v. National 
Capital Bank, 13 App. 1. 

Fla.—Upchurch v. Mizell, 50 Fla. 
456, 40 S 29; Wheeler v. Baars, 33 
Fla. 696, 15 S 584 

Ga.—Smith v. Dudley, 695 Gales 
Smith v. Newton, 59 Ga. 113; Cor- 
bett_v. Gilbert, 24 Ga. 454; Bennett 
v. Terrill, 20 Ga. 83. 


Ida.— Johnson v. Holderman, 36 
Ida. 691, 167 P 1030 (dictum). 
Tl.—Miller v. John, 208 Till. 173, 


70 NE 27; Borders v. Kattleman, 149 
IONE. Sor 31 NB 19; Case v. Ayers, 65 
Til. 1432; Carn: Harnstrom, 207 -Tll. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as to their truth or falsity, is guilty of fraud. The | rule is especially applicable where the parties are 


A. 31; Pawnee Nat. Bank v. Hamil- 
ton, 202 Ill. A. 516; Snively v. Meix- 
sell,, 97 ll. A. 365; Wightman v. 
‘bucker; 50) IA. 1753 Johnson’ v: 
Beeney, 9 Ill. A. 64. 

Ind.—Farrell v. Hunt, 124 NE 745; 
Kirkpatrick v. Reeves, 121 Ind. 280, 
22 NE 1389; Furnas v. Friday, 102 
Ind. 129, 1 NE 296; West v. Wright, 
98 Ind. 335; Bethell v. Bethell, 92 
Ind. 318; Jones vy. Hathaway, 77 Ind. 
14; Gregory v. Schoenell, 55 Ind. 
101; Brooks v. Riding, 46 Ind. 15; 
Krewson ‘v. Cloud, 45 Ind. 273; 
TOUS el Vem MUlerm i Sian EmMGia ed al 0 
AmR 62; Gatling v. Newell, 9 Ind. 
572; Kluge v. Ries, 66 Ind. A. 610, 
117 NE 262; Merchants’ Nat. Bank v. 
Nees, 62 Ind. A. 290, 110 NE 78, 112 
INO 04s artiord l,m) lias.) 6 Cos eave 
Hope, 40 Ind. A. 354, 81 NE 595, 1088. 

Iowa.—Riley v. Bell, 120 Iowa 618, 
95 NW 170. And see Iowa cases 
supra § 35 note 18 [da]. 

Kan.—Becker v. McKinnie, 106 
Kan. 426, 186 P 496; Rucker v. Al- 
tendorph, 102 Kan! 771, 172 2 524; 
Altoona State Bank v. Hart, 82 Kan. 
398, 108 P 818; Kansas Refrigerator 


Co. v. Pert, 3 Kan. A. 364, 42 P 943. 


See also Kansas cases infra § 53. 

Ky.—Trimble v. Reid, 97 Ky. 713, 
31 SW 861, 17 KyL 494, 41 SW 319, 
19 KyL 604; Prewitt v. Trimble, 92 
Ky. 176, 17 SW 356, 13 KyL 581, 36 
AmSR 586; Foard v. McComb, 12 
Bush 723; Graves v. Lebanon Nat. 
Ranke. 10) Bush. i2s;) 29) Am RR? 250); 
Waters v. Mattingly, 1 Bibb 244, 
4 AmD 631; Bowman v. Van Pelt, 9 
Ky. Op. 884. 

Me.—Goodwin v. Fall, 102 Me. 
353, 66 A 727; Linscott v. Orient Ins. 
Co., 88 Me. 497, 34 A 405, 51 AmSR 
435; Hammatt v. Emerson, 27 Me. 
308. 46 AmD 598. 

Md.—Cahill v. Applegarth, 98 Md. 
493, 56 A 794; McAleer v. Horsey, 
35 Md. 439. 

Mass.—Kerr v. Shurtleff, 218 Mass. 
167, 105 NE 871; Arnold v. Teel, 182 
Mass. 1, 64 NE 413; Fottler v. Mose- 
ley, 179 Mass. 295, 60 NE 788; Nash 
v. Minnesota Title Ins., etc., Co., 159 
Mass. 437, 34 NE 625; Chatham Fur- 
nace Co. v. Moffatt, 147 Mass. 403, 
18 NE 168,-9 AmSR 727; Savage 
v. Stevens, 126 Mass. 207; Litchfield 
v. Hutchinson, 117 Mass. 195; Fisher 
v. Mellen, 103 Mass. 503; Daniels v. 


Hudson River F. Ins. Co., 12 Cush. 
416, 59 AmD 192; Stone v. Denny, 
4 Metc. 151; Tobdell v. Baker, 1 


Mete. 193, 35 AmD 358. : 
Mich.—Keyes v. Quinn, 154 Mich. 
668, 118 NW 615; Holcomb vy. Noble, 
69 Mich. 396, 87 NW 497; Stark- 
weather v. Benjamin, 32 Mich. 305; 
Stone vy. Covell, 29 Mich. 359; Beebe 


v. Knapp, 28 Mich. 53. 
Minn.—Shane v. Jacobson, 136 
Minn. 386, 162 NW 472; Miller v. 
Bricker, 117 Minn. 394, 136 NW 14; 
Freeman vy. F. P. Harbaugh Co., 114 
Minn. 283, 1830 NW 1110; Hedin v. 
Minneapolis Medical, etc., Inst., 62 


Minn. 146, 64 NW 158, 54 AmSR 628, 
35 LRA 417; Haven v. Neal, 43 Minn. 
315, 45 NW 612; Bullitt vy. Warrar, 
42 Minn. 8, 43 NW 566, 18 AmSR 
485, 6 LRA 149; Busterud v. Far- 
rington, 36 Minn. 320, 31 NW 360; 
Humphrey v. Merriam, 32 Minn. 197, 
20 NW 138; Wilder v. De Cou, 18 
Minn. 470. : 
Miss.—Vincent v. Corbett, 94 Miss. 
46, 47 S 641, 21 LRANS 85; Sims v. 
Biland, 57 Miss. 83, 607; Davis v. 
Heard, 44 Miss. 50; Rimer v. Dugan, 
39 Miss. 477, 77 AmD 687; Clopton 
v. Cozart, 21 Miss. 363. 
Mo.—Ruddy v. Gunby, (A.) 180 
Sw 1043 [cit Cyc]; People’s Nat. 
Bank v. Central Trust Co., 179 Mo. 
648, 78 SW 618; Hamlin v. Abell, 120 
Mo. 188, 25 SW 516; Walsh v. Morse, 
80 Mo, 568; Caldwell v. Henry, 76 
Mo. 254; Dulaney v. Rogers, 64. Mo. 
201; Pomeroy v. Benton, 57 Mo. 531; 
Buford v. Caldwell; 3 Mo. 477; Strat- 
ton v. Dudding, 164 Mo. A. 22, 147 
SW 516; Snider v. McAtee, 165 Mo. 


A. 260, 4147 SW 186; Kerwin v. 
Friedman, 127 Mo. A. 519, 105 SW 
1102; Serrano v. Miller, etc., Commn. 
ConL 1 Mos VAL 185-93 Sw 810; 
Lovelace v. Suter, 93 Mo. A, 429, 67 
SW 737; Chase v. Rusk, 90 Mo. A. 
25; Edwards v. Noel, 88 Mo. A. 434; 
Paretti v. Robenack, 81 Mo. A. 494; 
McBeth v. Craddock, 28 Mo. A. 380. 

Nebr.—Leavitt v. Sizer, 35 Nebr. 
80, 85, 52 NW 832; Phillips v. Jones, 
12 Nebr. 213, 10 NW 708. 

Nev.—Foulks Accelerating Air 
Motor Co. v. Thies, 26 Nev. 158, 65 
P 373, 99 AmSR 684, ; 

N. H.—Shackett v. Bickford, 74 
ING EL Ol OD- Al 250 el CAA S Re 9825 
7 LRANS 646; Rowell v. Chase, 61 
ING eo. 

N. J.—Thompson y. Koewing, 79 
Nee. dan 2462-9075) Aribae Crosby) v. 
Wells vemion ING oe Jie e190; 67 eA ZOD: 
ates Viet CASS mon Ne gla dei a 11S 


N. .Y.—Hadcock v. Osmer, 153 N. 
Y. 604, 47 NE 928 [aff 4 App. Div. 
435, 38 NYS 618]; Kountze v. Ken- 
nedy, 147 N. Y.-124, 41 NE 414, 49 
AmSR 651, 29 LRA 360; Daly v. 
Wise, 132) N; Y.-306, 30 NE} 837, 16 
LRA 236; Rothschild v. Mack, 115 
INS Yel wel ND (26 Pathe 42 suns 725 
3 NYSt 471, 25. NYWklyDig 173]; 
Hammond vy. Pennock, 61 N. Y. 145; 
Wakeman v. Dalley, 51 N. Y. 27, 10 
AmR 551 [aff 44 Barb. 498]; Marsh 
v. Falker, 40 N. Y. 562; Bennett v. 
JUGSON seZzliiN. wYe 238s Haisht) cv. 
Hayt, 19° N. Y. 464: Zabriskie ‘v. 
Smith, 18-N. Y. 322, 64 AmD 551; 
Berlin Constr. Co. v. Hoops, 185 
App. Div. 277, 173 NYS 117; Weis- 
heit v. Pabst Brewing Co., 181 App. 
Div. 275, 168" NYS 340; Ottinger v. 
Bennett, 144 App. Div. 525, 129 NYS 
819 [rev 203 N. Y. 554 mem, 96 NE 
1123 mem]; Lambert v. Elmendorf, 
124 App. Div. 758, 109 NYS 574; 
Prahar v. Tousey, 93 App. Div. 507, 
87 NYS 845; Arnold v. Richardson, 
74 App. Div. 581, 77 NYS 763; Tay- 
lor v. Commercial Bank, 68 App. Div. 
458, 73 NYS 924 [rev on _ other 
eroundsell4 IN, Yo. 181, 66.-NB- 726; 
95 AmSR 564, 62 LRA 783]; Frank 
v. Bradley, ete. Co., 42 App. Div. 
178, 58 NYS 1032; Bishop v. Davis, 
9 Hun 342; Indianapolis, etc., R. Co. 
Vie bynes lle ae DOM p Sener 
C. 524, 48 HowPr 193 [aft 63 N.Y. 
653 mem];. Sharp v. New York, 40 
Barb. 256, 25 HowPr 3896) Cralss v; 
Ward, 36 Barb. 377 [aff 1 Abb. Dec. 
454, 3 Keyes 393]; Morehouse vy. 
Yeager, 41 N. Y. Super, 135 [app 
dism 71 N. Y. 594 mem]; Taylor v. 
Thomas, 55 Misc. 411, 106 NYS 538 
[rev on other grounds 124 App. Div. 
53, 108 NYS 454]; Ryder v. Wall, 
29 Mise. 377, 60 NYS 535 [rev on 
other grounds 47 App. Div. 182, 62 
NYS 343]; Carr v. National Bank, 
ete, (Co,, 23 Mises i368 7i52eNYVS, 6L5 
Del Piano v. Caponigri, 20 Misc. 
541, 46 NYS 452; Myers v. Rosen- 
back, 13 Misc. 145, 34 NYS 63; L. 
C. G. Realty Co. v. Schlesinger-Gil- 
man Constr. Co., 164 NYS 694; Kelly 
v. Gould, 19 NYS 349 [aff 141 N. Y. 
596, 36 NE 320]; Rabinowitz v. 
Cohen, 17 NYS 502; Dawson v. Chis- 
holm, 1 NYS 171; Trumble v. Peck, 
18 NYS 1380; Du Flon v. Powers, 14 
AbbPrNS 391. 

N. C.—Bell v. Harrison, 179 N. C. 
190, 102 SE 200; Hodges v. Smith, 
159 NC. 525,975 SEH 726, D538 GN.) 6; 
256, 73 SE 807; Whitehurst v. Vir- 
vinia st. inss) Co. 149 Nin (Ce2738,, 162 
SE 1067; Ramsey v. Wallace, 100 
N. C. 75, 6 SE 638; Ferebee v. Gor- 
don, 35 N. C. 350. 7 

Oh.—Attna Ins. Co. v. Reed, 33 Oh. 
St. 283; Farmlee v. Adolph, 28 Oh. 
St. 10; Nugent v. Cincinnati, etc., 
Straight Line R. Co., 2 Disn. 302. 

Or=Paimiter wv. Hackett, .95 Or. 
12, 185 P 1105, 186 P 581, 582 [quot 


Cyc]; Jackman v. Northwestern 
Mrust Cone Sie On. 209; 0! i 2304s 
Aitken v. Bjerkvig, 77 Or. 397, 150 


P 278; Robertson v. Frey, 72 Or. 


599, 144 P 128; Graham vy. Shay, 61 
Or. 133, 121 P 413; Cawston y. Stur- 
gis, 29 Or. 331, 43 P 656 [dist Rolfes 
Vv. mussel, 5 Or: 400]. 

Pa.—Braunschweiger v. Waits, 179 
Pa. 47, 36 A 155; Lamberton v. Dun- 
ham, 165 Pa. 129, 30 A 716; Griswold 
v. (Gebbie, 126) Pal 353,717 AY 6i3e i2 
AmSR 878 [aff 6 Pa. Co. 212]; Hex- 
LOT aVCMO ASG, a Lape Pane oy elec eee 
11 AmSR 874; Erie City Iron Works 
Ve Barbers: 106. (Pas 125, ole Amok: 
508; Babcock v. Case, 61 Pa. 427,100 
AmD 654; Hunt v. Moore, 2 Pa. 105; 
Jones’ App., 8 Watts & S. 148, 42 
AmD 282; Fisher v. Worrall, 5 Watts 
& S. 478; Devers v. Sollenberger, 25 
Pa. Super. 64; Thompson v. Cham- 
bers, 13 Pa. Super. 213; Larson v. 
EH AS sStroutuCo:, 723 “aq Dist 310) 
47 Pa.iCo.yot. See also Brown v. 
Binney, 1 Pa. Co, 432. 

S. D.—Parker v. Ausland, 13 S. 
D. 169, 82 NW 402. 

Tex.—Morrison v. Adoue, 76 Tex. 
255, 18 SW 166; Loper v. Robinson, 


54 Tex. 510; Henderson vy. San An- 
tonio, ete. Rs Co., 17 siex A607 
AmD 675; Mitchell v. Zimmerman, 


4 Tex: 15,51 Am Ds 7175) Clark setey 
Lumber Co. v. Barker, (Civ.-A.) 193 
SW _ 371 [cit Cyc]; Gibbens v. Bour- 
land, -(Civ.,A.)" 145 SW. 274¢5Com-= 
mercial Nat. Bank v. Cuero First 
Nat. Bank, (Civ. A.) 77 SW 239 [rev 
on other grounds 97 Tex. 536, 80 SW 
601, 104 AmSR 879]; Downes v. Self, 
28 sexing Civis Al S560 167 9 SIWieus oie 
Beatty) vai Bulgers)28 » Tex) \CiveueA. 
117, 66 SW 893; Davis v. Driscoll, 
22 Tex. Civ. A, 14, 54 Sw 48: 
Utah.—Whitney v. Richards, 17 
Witahei22 6,053 oe wae 
Vt.—Stevens v. Blood, 90 Vt. 81, 
96 A 697; Darling v. Stuart, 63 Vt. 
570, 22 A 634; Cabot v. Christie, 42 
Wit. 1215) 1 AmR 313s Pwitehell sv. 
Bridge, 42 Vt. 68; Wheeler v. Whee- 
lock, ‘34 Vt. 553; Howard v. Gould, 
28 Vt. 523, 67 AmD 728. 
Via:—Cerriglio. v. Pettit, 113) Was. 
Bech (0S) SO EW Ey 
Wash.—Arrowsmith v. Nelson, 73 
Wash. 658, 132 P 743; Hanson v. 
Tompkins, 2 Wash. 508, 27 P 738. 
W. Va.—Tolley v. Poteet, 62 W./¢ 
Va. 231,,57 SH 811; Dickinson v. 
Chesapeake, ete, R: Cow 7 W. Va. 


390. 

Wis.—Bechmann vy. Salzer, 168 
Wis. 277, 169 NW 279; Tigerton 
First Nat! Bank v. Hackett, 159 Wis. 
113, 149 NW 703; Krause v. Busack- 
er, 105 Wis. 350, 81 NW 406; Cam- 
eron v. Mount, 86 Wis. 477, 56 NW - 
1094, 22 LRA 512; Montreal River 
Lumber Co. v. Mihills, 80 Wis. 540, 
50 NW 507; McKinnon vy. Vollmar, 
75 Wis. 82, 48 NW 800, 17 AmSR 
178, 6 LRA 121; Wells v. MeGeoch, 
71 Wis. 196, 35 NW 769; Cotzhausen 
v. Simon, 47 Wis. 103, 1 NW 473; 
Miner v. Medbury, 6 Wis. 295. 

Eng.—Derry v. Peek, 14 App. Cas. 
337, 12 ERC 250; [rev 37 Ch. D. 541]; 
Le Lievre v. Gould, [1893] 1 Q. B. 
491 Jolifte avs Bakery: fd) sO: 8B) ep: 
255; BEdgington v. Fitzmaurice, 29 
Ch, D.. 459; Hart v. Swaine, 7 Ch. 
D. 42; George v. Skivington, L. R. 
5 Exch. 1; Schneider v.- Heath, 3 
Campb. 506 (per Mansfield, C. J.); 
Evans v. Edmonds, 13 C. B. 777, 76 
ECL 777, 138 Reprint 1407; Raw- 
lins v. Wickham, 3 De G. & J. 304, 
60 EngCh 237, 44 Reprint 1285; Tav- 
lor v. Ashton, 11 Mi & W. 401, 152 
Reprint 860 (per Parke, B.); Moens 
v. Heyworth, 10 M. & W. 147, 152 
Reprint 418; Leddell v. McDougal, 
29 Wkly. Rep. 408. 

Alta.—Bergh v. Frost, 23 DomLR 

International Se- 


406 
42 Ont. L. 572; 


Ont.—Yost  v. 
curities Co., Ltd., 
15 OntWN 170; 


Hawley v. Hand, 


French v. Skead, 24 Grant Ch. (U. 
Cc.) 179 (dictum). 
Sask.—Davis v. Burt, 3 Sask. L. 


446, 
See De Vall v. Gorman, 58 Can. 
SiC! 9259, 45 DomliR 664, (pLigr9] 
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not upon equal terms,*® or where the speaker had 
previously agreed to investigate and report the 
To establish fraud under this phase it 
must appear that the speaker is conscious that 
he has no knowledge on the subject.®+ 

Where Special Duty to Know 
Liability for fraud may also arise from 
special circumstances imposing upon the speaker a 
duty to know the truth of his representations,53 


facts.°° 


[§ 41] 
Truth.°? 


cc. 


1 WestWkly 8386 [dism app _ 13 
Alta. L. 557, 42 DomLR 578, [1918] 
3 WestWkly 221] (a finding that 


misrepresentations were made “with 
reckless carelessness as to _ their 
truth” was sufficient to bring the 
instant case within the rule that 
one is liable for miserpresenta- 
tions made without real belief in 
their truth and with reckless indif- 
ference as to whether they are true 
or false). 

‘Tt is not always necessary that 
the speaker should actually know 
that his representation is false, If 
the statement is of a matter sus- 
ceptible of accurate knowledge and 
he makes it recklessly, without any 
knowledge of its truth or falsity, 
and in the form of a positive asser- 
tion calculated to convey the im- 
pression that he knows it to be 


true, the representation is equally 
fraudulent.” Snyder v. Stemmons, 
151 Mo. A. 156, 166, 131 SW 724; 


Palmiter v. Hackett, 95 Or. 12, 185 P 
1105, 186 P 581, 582; Joplin v. Nun- 
nelly, 67 Or. 566, 575, 134 P 1177; 
Harris v. Shear, (Tex. Civ. A.) 177 
SW 136, 137. To same effect New 
London Water Comrs. v. Robbins, 82 
Conn. 623, 645, 74 A 938; Browning 
v. National Capital Bank, 13 App. 
CD pce) ena Rucker Vi. Allendorph, 
102 Kan. 771, 172 P 524, 525; Cahill 
v. Applegarth, 98 Md. 493, 56 A 794 
[quot Gibbens v. Bourland, (Tex. 
Civ. A.) 145 SW 274, 276]; Schlecter 
v. Felton, 134 Minn. 143, 158 NW 813, 
814, LRAIW917A 556 [all quot or 
cit Cyc]; French v. Skead, 24 Grant 
Ch CU CA: 179. 

[a] Illustrations. — (1) Where 
plaintiff had accepted an order 
drawn on him by a firm in favor of 
a third party, and later in paying 
his debts to such firm told defendant 
agent thereof that he did not re- 
call the amount of such order but 
wished to subtract it before paying 
such debts and defendant misrep- 
resented the amount to plaintiffs 
subsequent damage, defendant was 
liable whether he knew the falsity 
of his statement or asserted 1t to 
be true without knowledge of its 
‘truth or falsity. Foard v. McComb, 
12 Bush (Ky.) 728. (2) Where de- 
fendant signed a false affidavit of 
ownership and was sued for dam- 
ages which resulted therefrom to 
plaintiff, defendant could not escape 
liability upon the _ plea_ that he 
lacked knowledge of the falsity of 
the affidavit because he had signed 
it without reading it. Kornblau v. 
McDermant, 90 Conn. 624, 98 A_ 587. 

49, Bell v. Harrison} 179 IN. C. 
190, 102 SE 200; Whitehurst v. Vir- 
ginia Li. Ins. Co., 149 N. C. 278, 62 
SE 1067. 

50. Scribner v. Palmer, 81 Wash. 
470, 142 P 1166. 


51. Peters v. Lohman, 171 Mo. A. 
465, 156 SW 783; Snyder v. Stem- 
mons, 151 Mo. A. 156, 181 SW 724; 
Indianapolis, etc., R. Co. v. Tyng, 2 
Hun 311, 4 Thomps,. & C. 524, 48 
HowPr~ 193° {aff “63 IN. 2 Ya. 6538 
mem]. 


“In determining what is guilty 
lack of knowledge under the . 

phase of scienter, where a _ party 
makes a representation as of his 
own knowledge when in truth he has 
no knowledge of the subject, the 
authorities all hold that it is neces- 
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sary that the utterer have a con- 
sciousness: that he has no knowl- 
edge on the subject; that is, there 
must be moral turpitude in making 
the misrepresentation.” Peters v. 
Lohman, 171 Mo. A. '465, 485, 156 
SW 783. To same effect Snyder v. 
Stemmons, 151 Mo. A. 156, 131 SW 
724 [quot Cyc]; Indianapolis, ete., 
R. Co. v. Tyng, 2 Wun 311, 4 'Thomps. 
& C. 524, 48 HowPr 193 [aff 63 N. Y. 
653 mem]. 

Negligent 
infra §§ 41, 

52. Liability, of corporate officers 


pugreprerentetone see 
50. 


and directors see Corporations 
§ 1962 
53. U S.—Sprigg v. Common- 


wealth Title Ins., ete., Co., 131 Fed. 
5; 65 "CCA® 2439- Patent Title. Co. v. 
Stratton, 95 Fed. 745. 
Fla.—Wheeler v. Baars, 
696, 15 S 584. 
Ga.—Mashburn v. Dannenberg Co., 
117 Ga. 567, 44 SE 97. 
sae uence: v. Meixsell, 97 Ill. A. 
Iowa.—Davis v. Central Land Co., 
162 Iowa 269, 1483 NW 10738, 49 
LRANS 1219; Hubbard vy. Weare, 79 
Iowa 678, 44 NW 915. 


33 Fla. 


Igan.— Kurt v. Cox, 101 Kan. 54, 
165 P 827. 
Mass.—Savage v. Stevens, 126 


Mass. 207. 
Mo.—Hornblower v. Crandall, 7 
Mo. A, 220 [aff 78 Mo. 581 mem]. 


N. Y.—Bystrom vy. Villard, 175 
App. Div. 433, 162 NYS 100 [app 
dism 220 N. Y. 765 mem, 116 NE 


1038 mem]. 

N. C.—Whitehurst v. Virginia L 
Ins...Co., 149 N: C.. 273, 62 SH 1067. 

Oh. — Gallipolis Furniture Co. v. 
Symmes, 19 Oh. Cir. Ct. 659, 10 Oh. 
Cir. Dec. 514. 

Tex.—Collins v. Chipman, 41 Tex. 
Civ. A. 563, 95 SW 666. 

Vt.—Cabot v. Christie, 42 Vt. 121, 
1 AmR 313. 


Wash.—Starwich v. Ernst, 100 
Wash. 198, 170 P 584. 

W. Va.—Tolley v. Poteet, 62 W. 
Va. 231, 57 SE 811. 

Wis.—Krause vy. Busacker, 105 


Wis. 350, 81 NW 406; Hart v. Moul- 
ton, 104 Wis. 349, 80 NW 599, 76 
AmSR 881. 

Alta.—A. Urquhart & Co., Ltd. v. 
Canadian) Pac? R. Co, 2's Alta. ZL. 
280, 11 WestLR 425. 

54, Collins v. Chipman, 41 Tex. 
Civ. A. 563, 577, 95 SW 666; Tolley 


i Poteet, 62 W. .Va. 231, 567 SH 
1s. 

“Worgetfulness, ignorance, mis- 
take, can not avail to overcome the 


pre-existing duty of 
telling the truth.” Pomeroy Equity 
§§ 884, 885, 887, 888 [quot Collins 
v. Chipman, supra]. To same effect 
Pulsford v. Richards, 17 Beav. 87, 
51 Reprint 965 (per Romilly, M. R.). 

55. <A. Urquhart & Co., Ltd. v, Ca- 
nadian Pack “R.. Co.) 2 Alta.” Tai? 280) 
11 WestLR 425. 

[a] Tustration. — Where 
tiff, a prospective shipper, asked de- 
fendant railroad’s agent for freight 
rates and through unintentional er- 
ror the latter quoted the wrong 
rates to plaintiff's ultimate damage 
in contracting in reliance on such 
rate schedule, defendant railroad 
was liable not through the negli- 
gence or actual fraud of the agent, 
but because the railroad was under 


knowing and 


plain-" 


[§§ 40-41. 


and this rule is especially applicable in, equity.>* 
In such a ease one is liable for false information, 
although he give it without negligence or intent to 
deceive ®5 and in honest error.°® 
actual knowledge of the falsity of his representa- 
tions is liable if he was cognizant of facts suffi- 
cient to put him on inquiry” and should have 
known that his representations were false.5® 
is especially. true where the speaker benefited by 


Thus one lacking 


This. 


a legal duty to impart correct in- 
formation as to rates, and therefore 
a false representation of rates which 
defendant Knew plaintiff would act 
upon and which plaintiff did act 
upon to his damage was an action- 
able tort. A. Urquhart & Co., Ltd. v. 
Canadian Pac. R. Co., 2 Alta. L. 280, 
11 WestLR 425. 

56. Bystrom v. Villard. 175 App. 
Div. 433, 162 NYS 100 [app dism 
220 N. Y. 765 mem, 116 NE 1038 
mem]; Whitehurst v., Virginia L. 
Ins:7'Co7, 1492 N27 Cl) 273) 27h bo eee 
1067; Knudson v. George, 157 Wis. 
520, 147 NW 1003. 

“A misrepresentation .'.. {3 a 
fraud at law, although made inno- 
cently, and with an honest belief in 
its truth, if it be made by a man 
who ought in the due discharge of 
his duty to have known the truth.” 
Kerr Fraud & Mistake, p 67 [quot 


Whitehurst v.. Virginia LL. Ins. Co., 
supra]. 
[a] If one of two joint adven- 


turers was under a special duty as 
an expert to locate the land pur- 
chased he would be liable for neg- 
ligently. pointing out the wrong 
land, even though his representa- 
tions were made in honest error. 
Knudson, y. George, 157 Wis. 420,~ 
147 NW 1003. 

[b] Promoters and directors, 
since they hold positions implying 
exceptional knowledge, are liable for 
misrepresentations inducing pur- 
chase of corporate stock even if they 
believed them to be true. Bystrom 
v.. Villard, 175 App, ‘Div: 433, 163 
NYS 100 [app dism 220 N. Y. 765 
mem, 116 NE 1038 mem]. : 

57. Ga.—Gordon vy. Irvine, 105 Ga. 
144, 31 SE 151. 

Mass.—Savage v. Stevens, 126 
Mass. 207; Litchfield v. Hutchinson, 
117 Mass. 195; French vy. Vining, 102 
Mass. 132, 3 AmR. 440. 

N, Y.—Craig v. Ward, 1 Abb. Dec. 
454, 3 Keyes 387, 2 Transcr. A. 281, 
3 AbbPrNS 235 [aff 36 Barb. 377]; 
Bigler vy. Atkins, 7 NYSt 235 [aff 
118 N. Y. 671 mem]. See also At- 
kins v. Elwell, 45 N. Y. 753 (where 
knowledge of circumstances suffi- 
cient to put the speaker on inquiry 
is mentioned as a necessary substi- 
tute for actual knowledge). 

Vt.—Cabot v. Christie, 42 Vt. 121, 
1 AmR 318, 


Wash.—Starwich v. Ernst, 100 
Wash. 198, 170 P 584. 
. Wa.—Schaffner v. National 
Supply Co., 80 W. Va. 111, 92 SE 
580, 586 [quot Cyc]. 


Negligent misrepresentations in 
general see infra §§ 41, 50 text and 
notes 84-89, 

58. Ruff v. Jarrett, 94 Ill, 475; 
Thorne v. Prentiss, 83 Ill. 99; Weis- 
heit v. Pabst Brewing Co., 181 App. 
Div. 275, 168 NYS 340. 

[a] Dlustration.—For a brewer 
to represent to one intending to 
open a saloon on the premises that 
the license was valid, without mak- 
ing an investigation as to the va- 
lidity of the property owners’ con- 
sent, is not actionable; but if there 
were reasons why the brewer and 
his agent should have known that 
the validity of the consent was 
doubtful, their misrepresentation 
would be actionable fraud. Weisheit 
v. Pabst Brewing Co., 181 App. Div. 
275, 168 NYS 340. 


¥or later cases, developments and changes in the law see ct:mulative Annotations, same title, page and note number. 


oe a Pd 


§§ 41-44] ee 


the fraud °° or willfully shut his eyes to the truth.°° 
‘The speaker cannot successfully plead ignorance if 
the nature of his situation is such that he is pre- 
sumed to know the facts to which his misrepre- 
sentation relates.°1 This rule has been applied in 
the case. of an inventor misrepresenting the ma- 
chine he invented,®? a vendor ignorant of a mort- 
gage he had himself executed,** a vendor pointing 
out the boundaries to his own land,** a misrepre- 
sentation as to ownership made by an execution 
ereditor,*> and misrepresentation by drawing a 
check against insufficient funds.°® 

Misrepresenting railway rates. There is author- 
ity holding that a railway company is under a legal 
duty to quote shippers’ correct rates and is there- 
fore liable in deceit for an innocent misrepresenta- 
tion of rates.°7 | Other authority, while admitting 
that the action would lie if the duty were present, 
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action for deceit cannot be founded upon a rail- 
way’s innocent misrepresentation of rates.®§ 

[§ 42] dd. Scienter as Implied from False 
Warranty in Actions for Deceit. In certain juris- 
dictions it is held that scienter sufficient to main- 
tain an action for deceit may be implied from a 
false warranty,®® while elsewhere the rule is that 
scienter will not be so implied but must be es- 
tablished by independent evidence.?° 

[§ 43] ee. Applications of Rule.+ The rule 
imposing’ liability for representations made in culpa- 
ble ignorance of their truth has been applied to 
representations as to boundaries,’? financial condi- 
tion,’? physical character or condition,’* quality,75 
quantity,’® title,77 value,7® and other facts material 
to the transaction involved.7° 

[§ 44] b. Intent®°—(1) Intent to Deceive. 
With certain exceptions dependent upon the form 


holds that no such duty exists, and therefore an 


59. Veney v. Furth, 171 Mo. A. 
678, 154 SW 793; Hornblower v. 
Crandall, 7 Mo. A. 220 [aff 78 Mo. 


581 mem]; Lewis v. Crandall, 7 Mo. 
A. 564; Baker v. Crandall, 7 Mo. A. 
564 [aff 78 Mo. 584, 47 AmR 126]; 


Whiting v. Crandall, 7 Mo. A. 564 
{aff 78 Mo. 593]. 
Gok Kurtitv. Coxs 10 Kani 54; 


165 P 827; Veney v. Furth, 171 Mo. 
A, 678, 703, 154 SW 798. 

“Fraud is established and charge- 
able to parties if, with the means of 
acquiring knowledge, they shut their 
eyes to all the surrounding cir- 
cumstances and, claiming that they 
did not know of the fraudulent acts, 


seek advantage to themselves 
through those _ acts.” Veney v.: 
Wurth, supra. 

61. Ark.—Hunt v. Davis, 98 Ark. 


44, 1385 Sw 458. 

Cal.—MacDonrald v. De Fremery, 
168 Cal) 189,'142-P 73, 179 Cal. 194, 
176 P 38. 

D. C.—Milson' v. Gerstenberg, 43 
App. 165. 

Tla.-—Watson v. Jones, 41 Fla. 241, 
25 S 678. 

Ill.— Hicks v. Stevens, 121 Til. 186, 
11 NE 241. 

Mich.—-Holcomb v. Noble, 69 Mich. 
396, 37 NW 497. 

Minn.—Kiefer v. Rogers,19 Minn. 32. 

Mo.—Snider v. McAtee, 165 Mo. A. 
266, 147 SW 136; Serrano v. Miller, 
etc., Commn. Co., 117 Mo. A. 185, 93 
SW 810. 

DIEING Nis 


N, Y.—Hoe v. 
552, 78 AmD 1638. 

N. C.—Unitype Co. v. Ashcraft, 155 
NIG. 63,571 SH 61. 

Oh.—Mason v. Moore, 73 Oh. St. 
275, 76 NE 932, 4 LRANS 597, 4 
Bank 


AnnCas 240]. 

S. C.—McCormick Farmers’ 

v. Talbert, 97 S. C. 74, 81 SE 305. 

Tex.—Barber v. Keeling, (Civ. A.) 
‘204 SW 139. ’ 

Eng.—Humphrys v. Pratt, 5 Bligh 
N. S. 154, 5 Reprint 269, Dow & Cl. 
288, 6 Reprint 735. 

“Where one, because of his pecu- 
liar position, has special means of 
knowledge ... and makes represen- 
tations which he ought to have 
known to be false, if he did not, the 
Jaw will imply scienter against him.” 
Snider v. McAtee, 165 Mo. A. 260, 
269, 147 SW 136. 

[a] Deceit may be predicated of 
@ vendor or lessor who makes ma- 
terial untrue representations in re- 
spect of his own business or prop- 
erty, for the purpose of their being 
acted upon, and which are in fact 
relied upon by the purchaser or les- 
see, the truth of which representa- 
tions the vendor or lessor is bound, 
and must be presumed, -to know. 
Milson v. Gerstenberg, 43 App. 
(D, C.) 165. 

62. Hicks v. Stevens, 121 Ill. 186, 
11 NE 241; Unitype Co. v. Ashcraft, 
155 N. C. 63, 71 SE 61. 


Sanborn, 


of remedy*t and the 


[a] Typesetting machine.—Where 
false representations as to the con- 
dition and capacity of a typesetting 


machine sold to defendant were made | 


by the inventor of the machine, it 
would be presumed that he was fully 
informed as to its qualities, and that 
the representations were made with 
knowledge of their falsity. Unitype 
‘oe v. Asheraft, 155 N. C. 63, 71 SH 


63. Kiefer v. Rogers, 19 Minn. 32. 
64. See infra § 101. 
65. Humphrys v. Pratt, 5 Bligh 


N. S. 154, 5 Reprint 269, 2 Dow & 
Cl. 288, 6 Reprint 735. 

fa] Mlustration.—Since an officer 
having an execution is bound to levy 
on property which plaintiff in the 
execution represents as belonging to 
the debtor, at the peril of an action 
at the suit of a plaintiff if he neg- 
lects or refuses to levy, it has been 
held that a duty is imposed upon 
plaintiff in the execution to repre- 
sent the fact as to the property in 
the goods truly, that it is his duty 
to know whether or not the goods 
belong to defendant, in case he un- 
dertakes to make a representation, 
and that if he causes jhe officer to 
levy on the property of a third per- 
son by falsely representing the prop- 
erty to belong to defendant, he is 
liable in an action for false repre- 
sentation, whether he knew it to be 
false or not. Humphrys v. Pratt, 
5 Bligh N. S. 154, 5 Reprint 269, 2 
Dow & Cl. 288, 6 Reprint 735, 

66. King v. Murphy, 151 NYS 476. 
See McCormick Farmers’ Bank v. 
Talbert, 97 S. C. 74, 81 SE 305 (that 
a party thought cotton, worth less 
than three hundred dollars, against 
which he drew for five hundred dol- 
lars, was worth the latter amount, 
was not a defense in an action for 
fraud, since, as a trained business 
man, he was assumed to know the 
true value). 

{a] The drawer of a check must 
know the state of his account, and, 
if he gives a check on a bank in 
which he has not, at the date of 
drawing, sufficient funds to meet it, 
in payment for cattle purchased, he 
may be liable in an action for deceit. 
King v. Murphy, 151 NYS 476. 

Liability of bank directors and offi- 
cers see Banks and Banking § 169 
et seq. 

Liability of corporate directors 
and officers in general see Corpora- 
tions § 1959 notes 74-80, § 1962. 

67) SAN Urquhart “& 1Co. utd. “vy. 
Canadian Pac, R. Co., 2 Alta. L. 280, 
11 WestLR 425. : 

68. Gillis Supply Co., Ltd. v. Chi- 
Cato a.cten Rue Conn l6 Bs C1264 
(where defendant quoted plaintiff a 
rate of seven dollars per ton on 
shipments of plaster from Blue 
Rapids, Kansas, to Vancouver, B.C., 
and in reliance thereon plaintiff to 
defendant’s knowledge wired an or- 


jurisdiction where the 


der for plaster, and such representa- 
tion was false in that the legal rate 
was eight dollars per ton, plaintiff 
could not recover damages because 
the railway was not under a duty to 
quote rates and therefore had no 
absolute obligation to quote them 
correctly, and having acted neither 
with knowledge of their falsity nor 
in reckless disregard of their truth, 
there was no basis for defendant’s 


liability). 

69. Hexter v. Bast, 125 Pa. 52, 
72, 17 A 252, 11 AmSR 874; Piche v. 
Robbins, 24 R. 1. 325, 53 A 92. 

“Tf a person is thrown off his 
guard and deceived, by a false and 
fraudulent warranty, it is sufficient 
to prove the warranty broken, to 
establish the deceit ... for one will 
be presumed to know of the exist- 
ence or non-existence of a fact which 


he undertakes to warrant.” Hexter 
v. Bast, supra. 

Z iN Larey v. Taliaferro, 57 Ga. 
43. 


Cross references: 

Choice of remedies where there is 
both misrepresentation and broken 
warranty see infra § 128. See also 
ee § 143; Sales [35 Cyc 443, 


Distinction between breach of war- 
ranty and misrepresentation see 
Sales [35 Cyc 368]. 

Refusal to warrant as affecting the 
right of reliance see infra § 61. 
71. Particular representations or 

transactions: 

In general see infra §§ 92-115; and 
cross references supra p 1052. 

Sale of: . 

Personalty see Sales, [35 Cyc 63 
et seq]. 
Realty pee Vendor and Purchaser 


[39 Cye 1255 et seq]. 

Stock see Corporations § 1068 et 
seq. 

72. See infra § 101. 

73. See infra § 92 et seq. 

74. See infra §§ 114, 115. 

75. See infra § 104. 

76. See infra § 103. 

77. See infra § 109. 

78. See infra § 110 et seq. 

79. Zavala Land, etc., Co. v. Tol- 


bert, (Tex. Civ. A.) 184 SW 523 (suf- 
ficient water for irrigation). 
80. Particular representations or 
transactions: 
In general see infra §§ 92-115; and 
cross references supra p 1052, 
Sale of: : 
Personalty see Sales [35 Cyc 65 
et seq]. 
Realty see Vendor and Purchaser 
[39 Cye 1261 et seq]. 


Stock see Corporations § 1068 et 
seq. 
‘See also Contracts § 293; Deeds 


§ 149; Estoppel § 124 et seq; Life 
Insurance [25 Cyc 801, text and 
note 54]; Reformation of Instru- 
ments [84 Cye 922}. 
81. See infra § 90. 


1116 [26C.J.] 


is sought,8?2 it 
See supra § 35; 


remedy 


82. 
assis 
83. U. S.—Cooper v. Schlesinger, 
Mi SUR S158, 4 SCUss6 02 8" Lied: 
3882; Russell v. Clark, 7 Cranch 69, 
3 L. ed. 271; Schagun v. Scott Mfg. 
Co., 162 Fed. 209, 89 CCA 189; Pitts- 
burg Life, etc., Co. Vv. Northern Cent. 


and infra 


eins. (Cos, 140 Fed. 888 [aff 148 
Fed. 674, 78 CCA 408]: Sprige v. 
Commonwealth Title Ins., etc., Co., 


119 Fed. 434 [rev on other grounds 
131 Hed. 5, 65 CCA 243]. 

» Ala.—Allinder v. Bessemer) 
ete Con164 Alas 275,051 Si 234: 

Ark.—Sebastian County Bank v. 
Gannys ie Ark. 115s 1800 Siw: 7545 
Brown v. LeMay, 101 Ark. 95, 141 
SW 759; Mason v. Thornton, 74 Ark. 
46, 84 SW 1048; Louisiana Molasses 
Co. v. Ft. Smith Wholesale Grocery 
Co., 73 Ark. 542, 84 SW 1047; Hutch- 
seen v. Gorman, 71 Ark. 305, 73 SW 
793. 

Cal.—Lathrop v. National Sugar 
CotmelGeeCale Ay 35055 eli) set 982 
Hodgkins v. Dunham, 10 Cal. A. 690, 
(Ose Bes 1, 

Conn.—Scholfield Gear, etce., Co. v. 
Scholfield, 71 Conn, 1, 40 A 1046; 
Morrill v. Blackman, 42 Conn. 324, 


Coal, 


Del.—Journal Printing Co. Vv. 
Maxwell, 17 Del. 511, 43. A _ 615; 
Thomas v. Grise, 17 Del, 881, 41 A 
883; Clayton v. Cavender, 15 Del. 
191, 40 A 956; Grier v. Dehan, 10 
Del. 401. 


D. C.—Browning v. National Capi- 
taleBank.. 13° Appel: 

Ga.—Northwestern L. Ins. 'Co. v. 
Montgomery, 116 Ga. 799, 43 SE 79; 
Coley v. King, 113 Ga. 1163, 39 SH 
486; Brooke v. Cole, 108 Ga. 251, 33 
SE 849; Hunt v. Hardwick, 68 Ga. 
100; Bennett v. Terrill, 20 Ga. 83; 
Terrell v. Bennett, 18 Ga. 404. 

Ill.—Linington ‘y. Strong, 111 Ill. 


152; Schwabacker v. Riddle, 99 Ill. 
$43; (Miller v.. John) 111). Dil. A. 56 
{aff 208 Ill. 173, 70 NE 27]; Dickin- 


son v. Atkins, 100 Tll. A. 401; Stock- 
ham v. Adams, 96 Ill. A. 152; Wachs- 
muth vy. Martini, 45 Ill. A. 244 [aff 
54 en odlb so) IN 2 Oe Gravarv. 
Lindauer,.33 Ill. A. 371; Flower v. 
Farwell, 18 Ill. A, 254. 

Ind.—Ft. Wayne First Nat. Bank 
v. Garner, 187 Ind. 391, 118 NE 813, 
119 NE 711; Lewark v. Carter, 117 
Ind. 206, 20 NE 119, 10 AmSR 40, 
3 LRA 440; Watson Coal, etc., Co. v. 
Casteel, 68 Ind. 476; Wabash R. Co. 
v. Grate, 53 Ind. A. 583, 102 NE 155. 

Ind T.—Bartles v. Courtney, 6 Ind. 
T. 379, 98 SW 133. 

Iowa.—Armstrong v. Snell, 175 
NW 57; Davis v. Central Land Co., 


162 Iowa 269, 143 NW_ 1073, 49 
LRANS 1219; Burke v. Berry, 152 
Towa’ 110; 131° NW 753; Smith v. 


Packard, 152 Iowa 1, 130 NW 1076; 
Parkinson v. Kortum, 148 Iowa 217, 
127 NW 208; Ley v. Metropolitan L. 
Ins. Co., 120 Iowa 203, 94 NW 568; 
Warfield v. Clark, 118 Iowa 69, 91 
NW 833; Boddy v. Henry, 113 Iowa 
462, 85 NW 771, 53 LRA 769; Clem- 
ent, etc., Co. v. Swanson, 110 Iowa 
106, 81 NW 23838; Hosleton v, Dickin- 
son, 51 Iowa 244, 1 NW 550 (dic- 
tum); Kimmans v. Chandler, 13 
Iowa 

Ky.—Coffey v. Hendrick, 65 SW 
127, 283 SW 1328; Foster v. Gibson, 
388 SW 144, 18 KyL 716; Warren v. 
Barker, 2 Duv. 155; Ball v. Lively, 
4 Dana 369. S 

Me.—Goodwin v. Fall, 102 Me. 353, 
66 A 727; Kingsbury v. Taylor, 29 
Me. 508, 50 AmD 607; Denny v. Gil- 
man, 26 Me. 149. 

Md.—Gittings v. Von Dorn, 136 Md. 
10, 109 A 553; Lamm v. Cecil County 
Port Deposit Homestead Assoc., 49 
Md. 238, 33 AmR 246. 

Mass.—Beaman v. Gerrish, 126 NE 
352: Stewart v. Joyce, 201 Mass. 301, 
87 NE 613; Arnold v. Teel, 182 Mass. 
1, 64 NE 413; Nash v. Minnesota 
Title Ins., ete., Co., 163 Mass: 574, 
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is generally held that | a fraudulent 


40 NE 1039, 47 AmSR 489, 28 LRA 
753; Cole v. Cassidy, 138 Mass, 437, 
52 AmR 284; Tucker v. White, 125 
Mass. 344; Emerson vy. Brigham, 10 
Mass. 197, 6 AmD 109. 

Mich.—Williamson y. Hannan, 200 
Mich. 658, 166 NW 829. 


v. Person, 101 Minn. 30, 111 NW 730; 
Merriam v. Pine City Lumber Co., 
23 Minn. 314; Johnson v. Wallower, 
18 Minn, 288. 

Mo.—Heady v. Hollman, 251 Mo. 
632, 158 SW 19; Wann v. Scullin, 210 
Mo, 429, 109 SW 688; Knight v. Raw- 
lings, 205 Mo. 412, 104 SW=88, 13 
LRANS 212, 12 AnnCas 325; Hequem- 
bourg v. Edwards, 155 Mo. 514, 56 
SW 490; Dunn v. White, 638 Mo. 181; 
Jolliffe v. Collins, 21 Mo. 338; Foster 
v. Blanchard, (A.) 204 SW 829; Tor- 
bitt v. Hayes, (A.) 196 SW _ 788; 
Stratton v. Dudding, 164 Mo, A. 22, 
147 SW 516; Noble v. Buddy, 160 
Mo. A. 318, 142 SW 436; Alvin Fruit, 
etc., Assoc. v. Hartman, 146 Mo. A. 
155, 123 SW 957; Summers v. Metro- 
politan) sLewins Co; 790m, Morea, 691; 
Chase v. Rusk, 90 Mo. A. 25; Ed- 
wards v. Noel, 88 Mo. A. 434; Green 
v. Worman, 83 Mo. A. 568; Culver v. 
Smith, 82.Mo. A. 390; Paretti v. 
Rebenack, 81 Mo. A. 494; Tottle v. 
Lysaght, 65 Mo. A. 139; Brooking v. 
Shinn, 25 Mo. A. 277; Bank of North 
America v. York, 8 Mo. A. 604 mem 
[rev on other grounds 89 Mo, 369, 


14 SW aE 

N. H.—Spead v. Tomlinson, 73 
ING ER. 465s SOF ArT S76. 68) ev AS 43 2s 
Shackett v. Bickford, C4 oN? Tt: 
65 A 252, 124 AmSR 933, 7 LRANS 
646 (dictum); Anderson v. Scott, 70 
N. H. 350, 47 A 607; Page v. Parker, 
43 N. H. 363, 80 AmD 172; Hanson v. 
Edgerly, 29 N. H. 348; Lord v. Col- 


ley;"6 N. H. 99, 25 AmD 445; ‘Ma- 
hurin v.. Harding, 28. NH, 128,59 
AmD 401. 


N. J.—Sarson v. Maccia, 90 N. J. 
Eq. 433. 108 A 109; Wilson v. Ren- 
ner, 85 N. J. L. 340, 89 A 758; Mus- 
conetcong Iron Works v. Delaware, 
GUC. CEUre COs aioe Jig alla: ule een! One 
971, 20 AnnCas 178; Crowell v, Jack- 
son,..o3) Nid fn 656, 28 A 426. 

N. Y.—Reno v. Bull, 226 N. Y. 546, 
124 NE 144; Collins v. Gifford, 203 
N. Y. 465, 96 NB R21, 38 LRANS 202, 
AnnCas1913A 969; Hadcock v. 
Osmer, (L53y Nay. 604.470, NE 923 
[aff 4 App. Div. 435, 38 NYS 618]; 
Tc<ountze v. Kennedy, 147 N. Y. 124, 41 
NE 414, 49 AmSR 651, 29 LRA 3860; 
Duffany v. Ferguson, 66° N. Y. 482 
[rev 5 Hun 106]; Stitt v.. Little, 63 


N. Y. 427; Lefler v. Field, 52 N. ¥..621 
mem; Wakeman uw; Dalley, Sic N.vY¥. 
PA 10 AmR 551; Chester v. Com- 


stock, 40 N. Y. 575 note [aff 29 N. Y. 
Super. 1]; Comstock v. Ames, 1 Abb. 
Dec. 411, 3 Keyes 357; Oliver Type- 
writer Co. v. Eastman Pub. Co., 169 
NYS 1029; Hudson P. Rose Co. vy. 
Goodale, 169 NYS 446; Magee v. Fish, 
ib, Appt Divigl2b.e 16h. NYS 1057 
Levin v. Sweet, 147 App. Div. 894, 
132 NYS 110;\ Saitta v. New York, 
ete., Mail SS. Co., 146 App. Div. 105, 
130 NYS 3:75 [rev 142 App. Div. 939 
mem, 127 NYS 1142 mem]; Ottinger 
v. Bennett, 144 App. Div. 525, 129 
NYS 819 [rev 203 N. Y.-554 mem, 96 
NE 11238 mem]; Bell v. James, 128 
App. Div. 241, 112 NYS 750 [aff 198 
N. Y. 513 mem, 92 NE 1078 mem]; 
Duryea v. Zimmerman, 121 App. Div. 
560, 106 NYS 287; L. D. Garrett Co. 
v. Appleton, 101] App. Div. 507, 92 
NYS 136 [aff 184 N. Y. 557 mem, 
76 NE 1099 mem]; Lyon v. James, 
97 App. Div. 385, 90 NYS 28 [aff 181 
N. Y. 512 mem, 73 NE 1126 mem]; 
Slayback -v. Raymond, 93 App. Div. 
326, 87 NYS 9381; Benedict v. Guard- 
fan \Triust) Co} Sie App Dive 10s si6 
NYS 870 [aff 180 N. Y. 558 mem, 73 
NE 1120 mem]; Inderlied v. Honey- 
well, 88 App. Div. 144, 84 NYS 333; 
Bloomingdale v. Southern Nat. Bank, 


intent,®* 


[§ 44 


or an intent to de- 


63 App. Div. 72, 71 NYS 306; Kings- 
land v. Haines, 62 App. Div. 146, 70 
NYS 873; Carson v. Hisner,. 42 App. 
Div. 614, .58 NYS 826; Frank v. 
Bradley, etc., Co., 42 App. Div. 178, 
58 NYS 1032; Darling v. Klock, 33 
App. Div. 270, 53 NYS 593 [aff 165 
N. Y. 623 mem, 59 NE 1121 mem]; 


Hemenway v. Keeler, 88 Hun 405, 34 
NYS 808; Van Vliet v. McLean, 23 
Hun 206; -Frisbie v. Fitzsimons, 3 


Hun 674; Robinson vy. Flint, 58 Barb. 
100; Morris v. Wells, 4 Silv. Sup. 34, 
7 NYS 61; Livingston v. Keech, 34 
N. Y. Super. 547; Merry Realty Co. 
v. Martin, 103 Misc. 9, 169 NYS 696 
[aff 186 App. Div. 538, 174 NYS 627]: 
New York v. New York Disposal 
Corp., 100 Misc. 536, 166 NYS 963; 
Matter of Cushman, 95 Misc. 9, 160 


NYS 661; Cox vy. Stillman, 59 Misc. 
248, 112 NYS 328; Brown y. Morrill, 
55 Mise. 224, 105 NYS 191; Berlin 


Constr: .Co; vi Hoops 1922 App. (Dive 
730, 183 NYS 121; PFlabeeb v. Daas, 
181 NYS 392, 395 [aff 188 NY¥S-925,. 
and) “eitiiCy.e}s. Taylors v. Stern, 159 
NYS. 787! Fox v.- Trigger, 126 NYS 
78; Moran v. Brown, 113 NYS 1038; 
Rothschild. v; Porter), 19) NYS5Li75 
Cullen v. Hernz, 13 NYSt 333; Nelson 
v. Luling, 36 N. Y. Super. 544, 46 
HowPr 355 [aff 62 N. Y. 645 mem]; 
Mead v. Mali, 15 HowPr 347 [aff 25 
Barb. 578]; Gardner v. Hearth, 3 
Den. 232; Young’ v. Covell, 8 Johns. 
23, 5 AmD 316. 

oan C.—Stafford v. Newsom, 31 N. C. 

Oh.—Mason vy. Moore, 73 Oh. St. 
275, 76 NE 932, 4 LRANS 597, 4 Ann 
Cas 240. 

Or.—Outcault Adv. Co. v. Buell, 71 
Or. 52, 141 P 1020; Wilde v. Oregon 
Trust,,ete; Bank, 59 Or. Sok acciese 
807; Martin v. Hagle Dev. Co., 41 
Or. 448, 69 P 216; Britt v. Marks, 20 
Or. 223, 25 P 636; Dunning v. Cres- 
son, 6 Or. 241; Rolfes v. Russel, 5 
Or. 400. 


Pa.—Deppen v. Light, 228 Pa. 79, 
77 A 247; Nelson v. Steen, 192 Pa. 
581, 44 A 247; McAleer v. McMurray, 
58 Pa. 126; Rheem v. Naugatuck 
Wihecli Co. (33 Paw S5Stabokee meus 
Walker, 14 Pa. 139; Devers v. Sollen- 
berger, 25 Pa. Super. 64; Dutton v. 
Pyle, 7 Pa. Super. 126, 42 WklyNG 


65; Jalass v. Young, 3 Pa. Super. 
422, 40 WklyNC 40; Franklin Print- 
ing. Coy ve (Crum) 2biePan. Distheetts 
Wilson v. Talheimer, 20 Pa. Co. 203; 
Williams v, Beninger, lL Pa. Dists35s 
dH Pa seCow dl DOs 

S. C—Holmes v. Caldwell, 44 
SCE ns Tie 

Tenn—Wynne vy. Allen, 7 Baxt. 
312, 32 AmR 562. : 

Utah.—Campbell vy. Zion’s- Co-op. 
Home Bldg., etc., Co., 46 Utah 1, 148 
Pe 4008 

Wash.—Northwestern SS. Co. v. 
Horton, 29 Wash. 565, 70 P 59; Thorp 
V.. Smith, 28 Wash. 277, -b1 sey sede 
See also Washington cases infra 
§ 50 note 638 [e]. 
eave Va.—Crislip v. Cain, 19 W, Va. 

Eng.—Nocton Vv. Ashburton, 


[1914] A. C. 932; Tackey v. McBain, 
PLO As Cs 186; Derry v. Peek, 14 
AppsiGas. (33%, 12 ERC 250 [rev 3G 
ChesD.2 64115 Toliffe v. Baker, 11 Q. 
B. D. 255; Kennedy v. Panama, Stes 
Royal Mail Conmlabees vere) 2. 
580; Milne v. Marwvod, Lb "C.. Bz 778, 
80 BCL 778, 139 Reprint 632; Behn 
v. Kemble, TC. BN. S. 260, 97 ECL 
260, 141 Reprint 816; Stevens v, 
Webb, Nei Coa 60, 32 ECL 499; 
Thom vy. Bigland, 8 "Exch. 7125, 155 
Reprint 1544; Taylor v. Ashton, 11 
M. & W. 401, 152 Reprint 860; Hay- 
craft v. Creasy, 2 East 92, 102 Re- 
print 308. 

Can.—Lumbers v. Gold Medal Fur- 
niture Mfe. Co.,30 Can. S.C. 55. 

B. C.—Gillis Supply Co., Ltd. v. 
Chicago}, ete.,0 Ry Coy 16 Bales a4. 

Man.—Kerfoot v. Yeo, 20 Man. 129. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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A 


§ 44] 


ceive,§* is an essential element of fraud. But a 
fraudulent intent standing alone cannot constitute 


actionable fraud.55 


The fraudulent intent of a principal will authorize 


N. S.—Doyle v. Smith, 40 N. S. 157. 

Ont.—Silverthorn vy. Hunter, 5 
Ont. A. 157; Garland v. Thompson, 9 
Ont. 376; Petrie v. Guelph Lumber 
Co;5) 2 Ont. 218 “Lapp dism® 14) Gan, 
S. C, 450]; Kinsman vy. Kinsman, 3 
OntWN 966, 4 OntWN 20, 22 OntWR 
979, 5 DomLR 871; Skinner v. Buck- 


ley, 2 OntWN 257, 17 OntWR 446; 
French v. Skead, 24 Grant Ch. 
GUA FC) L798 Holton! v. tSanson) ail 


U. C. C. P. 606; Chatham v. Houston, 
Oh Wie CoQ. B65 50. 

N. W. Terr.—Booth ‘y. Beecher, 7 
Terr. L. 435. . 

See also cases infra note 87 et seq. 

“Intentional fraud ... is an essen- 
tial factor in an action, for deceit.” 
Kountze v. Kennedy, 147 N. Y. 124, 
129, 41 NE 414, 49. AmSR 651, 29 
LRA 360 [quot Reno v. Bull, 226 
INS YY.) 546, 1124 NB 144]. 

[a] Well considered cases.—Da- 
vis v. Central Land Co., 162 Iowa 269, 
143 NW 1073, 49 LRANS 1219; Smith 
v. Packard, 152 Iowa 1, 130 NW 1076. 

[b] Reason for rule.—A _ party 
eannot secure redress for misrepre- 
sentations unless made with fraudu- 
lent intent because to be guarded 
against unintentional injury he 
should exact a warranty. Ball v. 
Lively, 4 Dana (Ky.) 369. 

84. U. S.—Lord v. Goddard, 13 
How. 198, 14 L. ed. 111; Gleason v. 
Thaw, 234 Fed. 570, 148 CCA 336; 
Schagun v. Scott Mfg. Co., 162 Fed. 


, 209, 89 CCA 189; Pittsburg Life, etc., 


Coleves Northern) Cent, . ii? Ins: Cox 
148 Fed. 674, 78 CCA 408; Pittsburg 
Life, ete., Co. v. Northern Cent. L. 
Ins. Co., 140 Fed. 888 [aff 148 Fed. 
674, 78 CCA 408]; American Alkali 
Co. v. Salom, 131 Fed. 46, 65 CCA 
284 [certiorari den 196 U. S. 641, 
25 SCt 796, 49 L. ed. 631]; Spriggs 
v. Commonwealth Title Ins., etc., Co., 
131 Fed. 5, 65 CCA 243; In re Davis, 
112 Fed. 294, 7 AmBankr 276; Bar- 
tol v. Walton, ete, Co., 92 Fed. 13; 
Old Colony Trust Co. v. Dubuque 
Light, etc. Co., 89 Fed. 794; Union 
Pac. R. Co. v. Barnes, 64 Fed. 80, 12 
CCA 48; Pauly Jail Bldg., ete., Co. v. 
Hemphill County, 62 Fed. 698, 704, 
10 CCA 595. 

Ala.—Allinder v. Bessemer Coal, 
etc., Co. 164 Ala. 275,51 S 234; Bomar 
v. Rosser, 131 Ala. 215, 31 S 430; 
King v. White, 119 Ala. 429, 24 S 710. 

Ark.—Mason v. Thornton, 74 Ark. 
46, 84 SW 1048; Louisiana Molasses 
Co. v. Ft. Smith Wholesale Grocery 
Co., 73 Ark. 542, 84 SW 1047; Hutch- 
inson v. Gorman, 71 Ark. 305, 73 SW 
W93. 

Cal.—Nisson v. Hood, 140 Cal. 224, 
73 P 981; Feeney v. Howard, 79 Cal. 
525.21 P 984.12 AmSR 162. 4 LRA 826. 

Conn.—Wilson Vv. Nichols, 72 
Conn. 173, 43 A 1052; Scholfield Gear, 
etc., Co. v. Scholfield, 71 Conn. 1, 40 
A 1046; Alexander v.. Church, 53 
Conn. 561, 4 A 103. ; 4 

D. C@.—Browning v. National Capi- 
tal Bank, 13 App. 1 

Ga.—Northwestern L. Ins. Co. -v. 
Montgomery, 116 Ga. 799, 43 SE 79; 
Brooke v. Cole, 108 Ga. 251, 33 SHE 
849: Fenley v. Moody, 104 -Ga. 790, 
30 SE 1002. 

Tll.—Gale v. Mundy, 289 Ill. 142, 
124 NE 390; Kehl vy. Abram, 210 Ill. 
218, 71 NE 347, 102 AmSR 158; Mil- 
Jer v. John, 208 Ill. 1738, 70 NE 27; 
Eiale, Bll Cow v. ‘Hale, % 200 T1l.+134) 
66 NE 249; Miller v. Howell, 2 Ill. 
499, 32 AmD 36; American_ Ins, Co. 
vy. France, 111 Ill. A. 382; Stockman 
v. Adams, 96 Ill. A. 152. 

Ind.— Hartford L. Ins. Co. v. Hope, 
40 Ind. A. 354, 81 NE 595, 1088; 
Josselyn v. Edwards, 57 Ind. 212. 

Iowa.— Wellman Security Sav. 
Bank v. Smith. 144 Iowa 203, 122 
NW 825, 119 NW 726; Mattauch v. 
Walsh, 136 Iowa 225, 113 NW 818; 


FRAUD 


intent.*® 


Ley v. Metropolitan L. Ins. Co., 120 
Iowa 208, 94 NW 568; Higbee v. 
Trumbauer, 112 Iowa 74, 83 NW 812; 
Sylvester v. Heinrich, 93 Iowa 489, 
61 NW 942. 

Kan.—Abmeyer v. Horton First Nat. 
Bank, 76 Kan. 877, 92 P 1109; Foun- 
tain v. Kenney, 66 Kan. 797, 72 P 392. 


Ky.—Dinwiddie v. Stone, 52 SW 
814, 21 SW 584. 
Me.—Henry v. Dennis, 95 Me. 24, 


AY Ae58,, 85) AmSR 86559 Carter vi 
Harden, 78 Me. 528, 7 A 392; McDon- 
ald v. Trafton, 15 Me. 225, 

Md.—Sentman v. Gamble, 69 Md. 
293, 138 A 58, 14 A 673; Buschman v. 
Codd, 52 Md. 202. 

Mass.—Cocke v. Greene, 180 Mass. 
525, 62 NE 1053;.Walker v. Russell, 
186 Mass. 69, 71 NE 86, 1 AnnCas 
688; Nash v. Minnesota Title Ins., 
etc.,.Co., 163 Mass. 574, 40 NE 1039, 
47 AmSR 489, 28 LRA 753; Davidson 
v. Nichols, 11 Allen 514; Collins ‘v. 
Denison, 12 Metc. 549. 

Minn.—Wellington First Nat. Bank 
v. Person, 101 Minn. 30, 111 NW 730; 
Humphrey v. Merriam, 32 Minn. 197, 
20 NW 138. 

Mo.—Hequembourg v. Edwards, 
155 Mo. 514, 56 SW 490; Stratton v. 
Dudding, 164 Mo. A. 22, 147 SW 516; 
Woods v. Letton, 111 Mo. A. 51, 85 
SW 919; Green v. Worman, 83 Mo. A. 


568; Thompson v. Irwin, 76 Mo. A. 
418; Hume vy. Brelsford, 51 Mo. A. 
651. But see Brownlee v. Hewitt, 1 


Mo. A. 360 (holding that, where the 
representations relate to land, a 
fraudulent intent is wholly unneces- 
sary to found an action for deceit). 

N. H.—Spead v. Tomlinson, 73 
N. H. 46, 59 A 376, 68 LRA 432; Gris- 
wold v. Sabin, 51 N. H. 167, 12 AmR 
76; Lawton v. Kittredge, 30 N. H. 500; 
Hanson v. Edgerly, 29 N. H. 343. 

N. J.—Cowley v. Smyth, 46 N. J. L. 
380, 50 AmR 432; Du Bois v. Nugent, 
6OSN AI Biq? 145, 60A 339. 

N. Y.—Townsend v. Felthousen, 


156° Ne Y. 618,. 51 NE 279 [aff 90 
Hun 89, 35 NYS 538]; McIntyre v. 
Bueliny 32 Nee lo2 630 NSS 96s 


Macullar v. McKinley, 99 N. Y. 353, 
2 NE 9 [aff 49 N. Y. Super. 5]; Salis- 
bury v. Howe, 87 N. Y. 128; Stevens 
Ven INGwrey ork. S42 INe Ya) 296re Suluteive 
Little, 63 N. Y. 427; Lefler v. Field, 52 
N. Y. 621 mem [aff 50 Barb. 407]; 
Wakeman v. Dalley, 51 N. Y. 27, 10 
AmR 551 [aff 44 Barb. 498]; Thomas 
v. Beebe, 25 N. Y. 244; Duryea v. 
Zimmerman, 121 App. Div. 560, 106 
NYS 2387; Buchall v. Higgins, 109 
Ape Dive t60nn96 = NIMS" 240) ie: 
Garrett Co. v. Appleton, 101 App. 
Div. 507, 92 NYS 136 [aff 184 N. Y. 
557 mem, 76 NE 1099 mem]; Inder- 
lied v. Honeywell, 88 App. Div. 144, 
84 NYS 333; Grosjean v. Galloway, 82 
App. Div. 380, 81 NYS 871; Powell 
vi F. C. Linde Co., 58 App. Div. 261, 
68 NYS 1070 [aff 171 N. Y. 675 mem, 
64 NE 1125 mem]; Jackson v. Foley, 
53 App. Div. 97, 65 NYS 920; Robin- 
son v. Vaughan, 49 App. Div. 170, 63 
NYS 197; Frank v. Bradley, etc., Co., 
42 App. Div. 178, 58 NYS 1032; Dar- 
ling v. Klock, 33 App. Div. 270, 53 
NYS 593 [aff 165 N. Y. 623 mem, 59 
NE 1121 mem]; Pinckney v. Darling, 
3 App. Div. 558, 88 NYS 411 [aff 158 
N. Y. 728 mem, 53 NE 1130 mem]; 
Ward v. Petrie, 36 NYS 940 [aff 157 
N. Y. 259, 51 NE 1036, 68 AmSR 777, 
43 LRA 256]; Lindsay v. Mulqueen, 
26 Hun 485; Van Vliet v. McLean, 23 
Hun 206; Pope v. Hart, 35 Barb. 630, 
23 HowPr 215; Morehouse v. Yeager, 
41 ING Yoesuper. 135) [app (dism) 71 
N. Y. 594 mem}; Chester v. Com- 
stock, 29 N. Y. Super. 1 [aff 40 N.Y. 
575 note]; Thompson v. Gray, 11 
Daly 183; Scarsdale Pub. Co. v. Car- 
ter, 63 Misc. 271, 116 NYS 731; Jones 
v. Jones, 40 Misc. 360, 82 NYS 325; 
Mahoney v. O’Neili, 36 Misc. 795, 74 


Facts from which intent inferred. 


‘ 


[26 C.J.] 1117 


recovery against him even if the agent communi- 
eating the principal’s misrepresentations lacks such 


It is some- 


NYS 917; Enright v. Fellheimer, 25 
Mise. 664, 56 NYS 366; Habeeb v. 
Daas, 181 NYS 392, 395 [aff 188 NYS 
925, and cit Cyc]; Bernstein v. Les- 
ter, 84 NYS 496; Hotchkin v. Malone 
Third Nat. Bank, 11 NYS 220 [aff 
127 N. Y. 329, 27 NE 1050]; Driscall 
v. Sanderson, 15 NYSt 134; Cullen v. 
Hernz, 13 NYSt 333; Estey Mfg. Co. 
v. Waring, 7 NYSt 775: Peterson v. 
Humphrey, 4 AbbPr 394; Addington 
Mare) 11 Wend. 374. 

x -—Pritchard v. Dailey, 168 
N. C. 330, 84 SE 392; Tarault v. 
Seip, 158 N, C. 363, 74 SE 3; Stafford 
v. Newsom, 31 N. C. 507. 

Oh.—Wells v. Cook, 16 Oh. St. 67, 
88 AmD 436; Northwestern Mut. L. 
Ins. Co. v. Risley, 22 Oh. Cir. Ct. 160, 
12 Oh. Cir. Dec. 186. 

Or.—Schoellhamer v. Rometsch, 26 
Or. 394, 38 P 344: Martin v. Hagle 
Dev. Co., 41 Or. 448, 69 P 216. 

Pa.—Devers v. Sollenberger, 25 Pa. 
Super. 64. 

S. C.—Munro v. Gairdner, 5 S, GC. 
LL. 31, 5’ AmD 531. 

Utah.—Whitney v. 17 
Utah 226, 53 P 1122. 

Vt.—Rowell v. Ricker, 79 Vt. 552, 
66 A 569. 

Va.—Scott v. Boyd, 101 Va. 28, 42 
SE 918; Dudley v. Minor, 100 Va. 
728, 42 SE 870; Trammell v. Ash- 
worth, 99 Va. 646, 39 SE 593; Owens 
Mr Bie Land Co., 95 Va. 560, 28 SE 

Wash.—Tacoma v. Tacoma Light, 
etc., Co., 16 Wash. 288, 47 P 738. See 
also Washington cases infra § 50 
note 63 [e]. 

W. Va.—Medley v. German Alli- 
ance Ins. Co., 55 W. Va. 342, 47 SE 
101, 2 AnnCas 99, 

See also cases infra note 87 et seq. 

“The action for deceit or fraud is 
based upon the evil intent—the in- 
tent to deceive.” Hartford lL. Ins. 
Co. v. Hope, 40 Ind. A. 354, 81 NE 
595, 597, 1088. 

“Fraud cannot exist ... where the 
intent, to deceive does not exist: for 
it is emphatically the action of the 
mind that gives it existence.” Tilgh- 
man v. West, 43 N. C. 183, 184 [quot 
Pritchard v. Dailey, 168 N. C. 330, 
84 SE 392, 393; Terault v. Seip, 158 
N. C. 363, 74 SE 8, 6]. 

[a] Well considered case.—Hart- 
ford L. Ins. Co. v. Hope, 40 Ind. A. 
354, 81 NE 595, 1088. 

[b] “A conscious intent to have 
the plaintiff rely upon her state- 
ments as facts is necessary.’ Glea- 
son v. Thaw, 234 Fed. 570, 575, 148 
CCA 336. 

[c] A willful intent to deceive 
or such gross negligence as is tan- 
tamount thereto is an essential ele- 
ment of actionable fraud. Daniels v. 
Benedict, 97 Fed. 367, 38 CCA 592. 

[d] The gist of an action for 
“false representation” is deceit. To 
sustain it, a fraudulent intent or its 
legal equivalent must appear. The 
Normannia, 62 Fed. 469, 472. 

[e] Rule affected by statute.—lIl- 
legal payments of money to a mail 
contractor were held recoverable un- 
der a statute, regardless of misrepre- 
sentation or fraudulent intent of the 
parties. U.S. v. Cosgrove, 26 Fed. 908. 

85. Plunkett v. Levengston, 258 
Fed. 889, 169 CCA 609; Cunningham 
v. Shields, 4 Hayw. (Tenn.) 44; Pas- 
ley v. Freeman, 3 T. R. 51; 56, 100 
Reprint 450, 12 ERC 235 (per Buller, 
J.) (‘Hivery deceit comprehends a 
lie; but a deceit is more than.a lie 
on account of the view with which 
it is practised, its being coupled with 
some dealing, and the injury which 
it is calculated to occasion, and does 
occasion, to another person’). 

Necessity of establishing each of 
the elements of fraud see supra § 6. 

86. Diel v. Kellogg, 163 Mich. 162, 


Richards, 
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times stated that, while there may be moral de- 
linguency without fraud remediable at law,’’ there 
can be no fraud remediable at law without moral 
delinquency,’® and that proof of ‘‘actual fraud’’ 
is essential to sustain an action.®® 


128 NW 420. But see Powell 
Vai Cy tnaindey "Cow mrD Sa A DDeas Dl Vs 
2615) 68 NMS Lomor safe. (49 ss Apps 


Div. 286, 64 NYS 153 (aff 171 N. Y. 
675 mem, 64 NE 1125 mem)] (where 
the court says that} where the agent 
of a landlord inquired of the land- 
lord the rate of rent paid by a prior 
tenant, and the landlord told the 
agent twelve thousand dollars, when 
in fact the rate was ten thousand 
dollars, and the agent in good faith 
believed such statement and repeated 
it to defendant, a prospective ten- 
ant, the landlord was not guilty of 
such fraud as would support a 
counterclaim, even if the statement 
had been relied upon by defendant. 
The court admits, for the purposes 
of the appeal, that a principal is lia- 
ble for the fraud of his agent, but 
says that a principal is not liable for 
a misrepresentation which an agent 
makes in good faith. The good 
faith of the principal in telling the 
agent a falsehood to repeat is not 
discussed). 

87. Fagan v. Newson, 12 N. C. 20, 
22; McAleer v. Horsey, 35 Md. 439. 

“There are many violations of the 
moral law, for which no compensa- 
tion can be given in a court of jus- 
tice; some injurious consequences, 
some actual loss to the party con- 
fiding, must be presented in a tan- 
gible form; and the misrepresenta- 
tion must be a kind, the falsehood of 


which was not readily open to the] 


detection of the other party.” 
v. Newson, supra. 

8s. OU. S.—Pittsburg Life, ete., Co. 
v.- Northern Cent. L. Ins. Co., 140 
Fed. 888 [aff 148 Fed. 674, 78 CCA 
408]. 

Ill.—F lower v. Farwell, 18 Ill. A. 
254. 

Ind.—Hartford Lh. Ins. Co, v. Hope, 
40 Ind. A. 354, 81 NE 595, 1088. 

Iowa.—Riley v. Bell, 120 Iowa 618, 
95 NW 170. 

Mass.—Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 NE 168, 
9 AmSR 727. 

Mo.—Lovelace vy. Suter, 93 Mo. A. 
429, 67 SW 787. 

N. J.—Crowell v. Jackson, 53 N. J. 
L. 656, 23 A 426; Hagerman v. Bu- 
chanan, 45 N. J. Eq. 292, 17 A 946, 
14 AmSR. 732. 

N. Y.—Hadcock v. emer, '153 at AYE: 
604, 47 NE 923. 

N. C.—Pritchard v. Dalley, 168 
N. C. 330, 84 SE 392; Tarault v. Seip, 
158 N. Cc. 363, 74 SB 3; Gerkins v. 


Fagan 


Williams, 48 N. C. 11; McEntire v. 
McEntire, 43 N. C. 297; Stafford v. 
Newson, 31 N. C. 507; Hamrick v. 


Hoge, 12 N. C. 350. 

Oh.—Mason v! Moore, 73 Oh. St. 
275, 76 NE 932, 4 LRANS 597, 4 
AnnCas 240. 

Pa.—Bokee v. Walker, 14 Pa. 139. 

Tex.—Collins v. Chipman, 41 Tex. 
Civ. A. 563, 95 SW 666. 

Vt.—Cabot v. Christie, 42, Vt. 121, 
aA mVRY 31:3. 

Wash.—Northwestern SS. Co. v. 
Horton, 29 Wash. 565, 70 P 59. 

W. Va.—Tolley v. Poteet, 62 W. 
Wa. 2381, 57 SE 811. 

Eng.—Nocton v. Ashburton, 
[1914] A. C. 9382; Derry v. Peek, 14 
Appy Cas. 337,712 ERE 250) prev 37 
Ch. D. 541]; Ex p. Watson, 21 Q. B. D. 
2Otiesolifie ve Bakery LhsOwrsa DD: 
255; Taylor v. Ashton, 11 M. & W. 
401, 152 Reprint 860. 

N. W. Terr.—Booth v. Beechey, 7 
Terr. L. 435. 

Ont.—Thompson v. Court Har- 
mony No. 7045 A. O. F., 21 Ont. L. 
303, 16 OntWR 330. 

“In contemplation of law, there 
cam be no fraud without moral delin- 


FRAUD 


rule.®° 


But a repre- 
quency.” Crowell v. Jackson, 53 
N. J. L. 656, 657, 23 A 426. 

“There is no actual fraud, legal 
fraud, which is not also a moral 
fraud.” 2 Pomeroy Eq. Jur. § 884 
[quot Mason vy. Moore, 73 Oh. St. 275, 
291, 76 NE 932, 936, 4 LRANS 597, 
4 AnnCas 240]. 

“Wraud’...is a term that should 
be reserved for something dishonest 
and morally wrong.” Ex p. Watson, 
21 Q. B. D. 301, 309 [quot Thompson 
v. Court Harmony No. 7045 A. O. F., 
21 Ont. L. 303, 311, 16 OntWR 330]. 

“The defendant must be guilty of 
a moral falsehood.” 'Tarault v. Seip, 
158) N.C.) 3633. 300 74" SE (3 sLauot 
Pritchard v. Dailey, 168 N. C. 330, 
333, 84 SE 392]. 

“Moral turpitude is necessary to 
charge a defendant in an action for 
deceit.” Stafford v. Newsom, 31 
INGE Cx DONO Oe 

[a] “The basis of the action of 
deceit is the actual fraud of defend- 
ant—his moral delinquency.’ Kim- 
ber v. Young, 137 Fed. 744, 747, 70 
CCA 178 [quot Pittsburg Life, etc., 
Co. v. Northern Cent. L. Ins. Co., 
140 Fed. 888,’ 892 (aff 148 Fed. 674, 
78 CCA 408)]. 

[b] “Moral turpitude” explained. 
—‘If a man makes a_ statement 
knowing it to be untrue with the in- 
tention that another should act upon 
it, that obviously is fraud; so also 
if a man _ recklessly, not caring 
whether it be true or false, makes 
a Statement with the intention that 
another should act upon it, that also 
is fraud. In both cases there is the 
moral turpitude ,which ... is neces- 
sary to maintain an action for dam- 
ages for deceit. If a man makes a 
statement which he believes to be 
true, but which is in fact untrue, 
even though made with the intention 
that another should act upon it, this, 
in my judgment, will not suffice to 
maintain an action fur damages for 


deceit. The necessary moral 
turpitude is wanting.” Joliffe v. 
Baker, 11 Q. B. D. 255, 275 [quot 


rede v. Beechey, 7 Terr. L. 435, 
Fraud remediable in equity see 
infra § 90; and cross references 
there given. 
s9. Ala.—Hockensmith vy. Winton, 
11 Ala. A. 670, 66 S 954. 
Ind. T.—Bartles v. Courtney, 6 Ind. 
ae 98 SW 13838. 
etc., Co., 102 Md. 1, 61 A 301; Boulden 
v. Stilwell, 100 Md. 548, 60 A 609, 
1 LRANS 258. \ 
Minn.—Schlechter v. Felton, 134 
Bene 143, 158 NW 813, LRA1917A 


N. Y.—Kountze v. Kennedy, 147 
N. Y. 124, 41 NE 414, 49 AmSR 651, 
29 LRA 360 [aff 72 Hun 311, 25 NYS 
682]; Bell v. James, 128 App. Div. 
241, 112 NYS 750 [aff 198 N. Y. 513 
mem, 92 NE 1078 mem]; Lyon vy. 
James, 97 App. Div. 385, 90 NYS 28 
[aff 181. N.Y. 512 mem, 73 NE 1126 
mem]; Bridgeman v. New York, 89 
App. Div. 627, 88 NYS 1093; Moran 
v. Brown, 113 NYS 1038; Young vy. 
Covell, 8 Johns. 28, 5 AmD 316. 

Pa.—Bokee v. Walker, 14. Pa. 


625. 

Eng.—Tackey v. McBain, [1912] 
A, GC. 186s Derry v,. Peek, 14) App: 
Cas. 337, 129. ERC 250 [rev 37 Ch. D. 


teu? Smith v. Chadwick, 9 App. Cas, 


roar —Toronto Bank y. Harrell, 55 
Cans iSr Cay oil 2s 
WestWkly 1149 [allowing app 238 
B. C. 202, 31 DomLR 440]. 
jp Man—Kerfoot v. Yeo, 20 Man. 


39 DomLR 263, 2 


[§ 44 


sentation made in reckless ignorance is one made 
with ‘‘actual fraud’’ within the meaning of this 
Moreover, where a representation is made 
with knowledge of its falsity 9! or in positive | terms 
importing a knowledge of which the speaker is con- 


un S.—Doyle v. Smith, 40 N. S. 
Ont.—Garland v. Thompson, 9 Ont. 


11 OntWR 


“The foundation of the action is 
actual fraud, and nothing short of 
this will suffice.’ Boulden v. Stil- 
well, 100 Md. 543, 552, 60 A _ 609, 
1 LRANS 258. 

“In an action of ‘deceit ..°. it is 
the duty of the plaintiff to establish 
- .. actual fraud.” Smith v. Chad- 
wick, 9 App. Cas. 187, 190 [quot 
Doyle v. Smith, 40 N. S. 157, 160; 
Garland v. Thompson, 9 Ont. 376, 


384] 
“While the common-law ac- 


aie? Piper v. Thompson, 


[a] 
tion of deceit furnishes a remedy for 
fraud which ought to be preserved, 
we think it should be kept within its 
ancient limits, and should not by 
construction be extended to embrace 
dealings which, however unfortunate 
they may have proved to one of the 
parties, were not induced by actual 
intentional fraud on the part of the 
other.” Kountze v. Kennedy, 147 
N. Y. 124, 129, 41 NE 414, 49 AmSR 
651, 29 LRA 3860. 

90. Iowa.—Riley v. Bell, 120 Iowa 
618, 95 NW 170. 

Mo.—Lovelace vy. Suter, 93 Mo. A. 
429, 67 SW 737. 

N. Y.—Hadcock v. Osmer, 153 N. Y. 
604, 47 NE 923 [aff 4 App. Div. 435, 
38 NYS 618]; Kountze v. Kennedy, 
147 N. Y. 124) 41 NE 414, 49 AmSR 
651, 29 LRA 360 [aff 72 Hun 311, 25 
NYS. 682]; New York Second Nat. 
Bank v. Curtiss, 2 App. Div. 508, 37 
NYS 1028 [aff 153 N. Y. 681 mem, 
48 NE 1107 mem]. 

Eng.—Nocton vy. Ashburton, 
[1914] A. C. 982. 
th cae Ongar v. Yeo, 20 Man. 129, 

“A false representation . .. was 
fraudulently made if the defendant 
made it knowing it to be false, or 
recklessly, neither knowing nor car- 
ing whether it was false or true. 
That is fraud jn the strict sense.” 
Nocton v. Ashburton, [1914] A. C. 
932, 954. 

[a] “This is not an exception to, 
but an application of the principle 
that actual fraud must be shown to 
sustain such an action.” New York 
Second Nat. Bank yv. Curtiss, 2 App. 
Div. 508, 512, 87 NYS 1028 [aff 153 
N. Y. 681 mem, 48 NE 1107 mem]. 

Representations made in reckless 
ignorance see supra § 40. 


91. Iowa.—Beach v. Beach, 160 
Iowa 346, 141 NW 921, 46 LRANS 
98, AnnCas1915D 216; Hubbard vy. 


Weare, 79 Iowa 678, 44 NW 915. 

Me.—Hastern Trust, ete, Co. v. 
Cunningham, 103 Me. 455, 70 A iT: 
Goodwin v. Fall, 102 Me. 3538, 66 A 

N. Y.—Deyo v. Hudson, 174 App. 
Div. 746, 161 NYS 494 [rev 80 Misc. 
525, 153 NYS 693 and rev on other 
grounds 225 N. Y. 602, 122 NE 635]. 

Or.—Schoellhamer vy. Rometsch, 26 
Or. 394, 88 P 344, 

Vt.—McDonald._v. MeNeil, 92 Vt. 

See also cases infra note 94. 

‘If a false representation is made 
with knowledge of its falsity, the 
intent to deceive is presumed.” Mc- 
Donald v. McNeil, 92 Vt. 356, 104 A 
337, 338. 

[a] Thus, where defendant stock 
broker was told by plaintiff that 
plaintiff would not retain one Carver 
in his firm, if said Carver resumed 
speculation and defendant knowingly 
and falsely represented that Carver 
was no longer speculating through 
defendant’s office, the facts were suf- 


°356, 104 A 3387. 


; Vor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sciously ignorant,®°2 and with the intent that it 
should be acted upon by a party reasonably within 
the contemplation of the speaker,®? the necessary 
fraudulent intent will be inferred.®4 


ficient to show an intent to deceive 
on the part of defendant. Deyo v. 
Hudson, 174 App. Div. 746, 161 NYS 
494 [rev on other grounds 225 N. Y. 
602, 122 NE 635]. 

{b] Rule not applied. — A work- 

man’s knowingly false statement, in 

an application for membership in a 
relief society, that so far as he was 
aware he had never had_ syphilis, 
was not actionable fraud in the ab- 
sence of a specific finding that the 
workman made the statement with 
intent to deceive. Daughtridge v. 
Atlantic Coast Line R. Co., 165 N.C. 
188, 80 SE 1080. 

{c] At least strong evidence.— 
“The known falsity of a representa- 
tion would be strong evidence of a 
purpose to practice a fraud.” Jol- 
liffe v. Collins, 21 Mo. 338, 342. 

92. U. S—Schagun v. Scott Mfg. 
Co., 162 Fed. 209, 89 CCA 189; Union 
Pac. R. Co. v. Barnes, 64 Fed. 80, 12 
CCA 48. ; 

Colo.—Moore v. Carrick, 26 Colo. 
A. 97, 140 P 485; Stimson v. Helps, 
9 Colo. 33, 10 P 290; Sellar v. Clel- 
land, 2: Colo. 532; Goodale v. Mid- 
daugh, 8 Colo. A, 223, 46 P 11. 

Fla.—Upchurch v. Mizell, 50 Fla. 
456, 40 S 29. 

Ind.—Kirkpatrick v. Reeves, 121 
ind. 280,-22 (NH 139s Anderson ‘v. 
Evansville Brewing Assoc., 49 Ind. 
A. 403, 97 NE 445; Mendenhall v. 
Stewart, 18 Ind. A. 262, 47 NE 943. 

Iowa.—Riley v. Bell, 120 Iowa 618, 
95 NW 170. 

Me.—Eastern Trust, etc., Co. v. 
Cunningham, 103 Me. 455, 70’A 17; 
Atlas Shoe Co. v. Bechard, 102 Me. 
197, 66 A 390, 398, 10 LRANS 245; 
Braley v. Powers, 92 Me. 203, 42 A 
362. 

Mass.—Weeks v. Currier, 172 Mass. 
53, 51 NE 416. 

Minn.—Schlechter v. Felton, 134 
Minn. 143, 158 NW 813, LRAI1917A 
556; Bullitt v. Farrar, 42 Minn. 8, 43 
NW 566, 18 AmSR 485, 6 LRA 149. 

Mo.—Stratton v. Dudding, 164 Mo. 
Ay 22,147 Sw 516. { 

N. ‘Y.—Hadcock v. Osmer, 153 
N. Y. 604, 47 NE 923; Kountze v. 
Kennedy, 147 N. Y. 124, 41 NE 414, 
49 AmSR 651, 29 LRA 360. 

See also cases infra note 94. 

“The purpose of the party assert- 
ing his personal knowledge is to in- 
duce belief in the fact representéd, 
and if he has no knowledge, and the 
fact is one upon which special knowl- 
edge can be predicated, the inference 
of fraudulent intent in the absence 
of explanation naturally_ results.” 
Kountze v. Kennedy, 147 N. Y. 124, 
130, 41 NE 414, 49 AmSR 651, 29 
LRA 360 [quot Hadcock v. Osmer, 
153 N. Y. 604, 609, 47 NE 923]. 

[a] Reason for rule.—“The intent 
to deceive ... may be inferred from 
the positive statement as of his own 
knowledge of a fact concerning 
which one knows he has no knowl- 
edge at all, because such a statement 
shows such a contempt for the truth, 
and such a reckless disregard of the 
rights of others who may rely upon 
it, that it is deemed sufficient evi- 
dence of an evil intent to warrant a 
recovery when damages have re- 
sulted from the falsehood.” Union 
Pac. R. Co. v. Barnes, 64 Fed. 80, 83, 
12 CCA 48 [quot Schagun v. Scott 
Mfg. Co., 162 Fed. 209, 213, 89 CCA 


189]. is 

[b] Qualification of ‘rule.— “A 
charge of fraudulent intent in an 
action for deceit may be maintained 
by proof of a statement, made as of 
the party’s own knowledge, which is 
false, provided the thing. stated is 
not merely a matter of opinion, esti- 
mate, or judgment, but is suscep- 
tible of actual knowledge; and in 
such case it is not necessary to make 


FRAUD 


Thus it ap- 


proof of an actual intent to deceive.” 
Bullitt v. Farrar, 42 Minn. 8, 12, 43 
NW 566, 18 AmSR 485, 6 LRA 149 
[quot Schlechter v. Felton, 134 Minn. 
143, 158 NW 813, LRA1917A 556]. 

Liability for qualified representa- 
tions see infra § 51. 

Scienter as implied from reckless 
statements see supra §§ 39, 40. 

93. Wheelwright v. Vanderbilt, 69 
Or. 326, 328, 138 P 857 (‘‘Where a 
party complaims of false representa- 
tions, whereby he was caused to suf- 
fer damage in a transaction with 
some third person, it devolves upon 
him to show expressly that the al- 
leged wrongdoer intended, or, what 
is the same thing, that he may rea- 
sonably be supposed under the cir- 
cumstances to have intended, that 
the plaintiff should act upon the mis- 
representations; and it is not enough 
to prove that the same were made 
with knowledge of their falsity’’). 
To same effect Andalman v. Chi- 
Caro, 7etene hy Coc. doo Lil meAy 692 

yuteny to induce action see infra 


Intent to induce action by com- 


| plaint see infra §§ 46-48. 
94. U 


. S.—Cooper v. Schlesinger, 
111 U. S. 148, 4 SCt 360, 28 L. ed. 
382; Nevada Bank v. Portland Nat. 
Bank, 59 Fed. 838; In re Collins, 157 
Fed, 120. 

Colo.—Lahay v. City Nat. Bank, 15 
Colo. 339, 25 P 704, 22 AmSR 407; 
Sellar v. Clelland, 2 Colo, 532; Good- 
Boao Middaugh, 8 Colo. A. 223, 46 

D. C.—Browning v. National Capi- 
taly Bank, 313 *App.) 1. (SeesiDis op: 
Bradley v. Davidson, 47 App. 266. 

Ga.—Central of Georgia R. Co. v. 
Goodwin, 120 Ga. 83, 47 SE 641, 1 
AnnCas 806; Northwestern L. Ins. 
Co. v. Montgomery, 116 Ga. 799, 43 
SE 79. 

Ill.—Endsley v. Johns, 120 Ill. 469, 
12 NE 247, 60 AmR 572; Case v. 
Ayers, §5 Ill. 142; Smith v. Hoffman, 
122 Till. A. 198; John V. Farwell Co. 
v. Nathanson, 99 Ill. A. 185; Reed v. 
Pinney, 35 Ill. A. 610; Keith v. Gold- 
ston, 22 Ill. A. 457; Johnson v. Bee- 
ney, 9 Ill. A. 64; McBean v. Fox, 1 
AT elke 

Ind.—Kirkpatrick v. 121 
Ind. 280, 22 NE 139. 

Iowa.—Smith v. Packard, 152 Iowa 
1, 130 NW 1076; Boddy v. Henry, 126 
Iowa 31, 101 NW 447; Mitchell v. 
Moore, 24 Iowa 394. 

Me.—Hammatt v. Emerson, 27 Me. 
308, 46 AmD 598. 

Mass.—Nash v. Minnesota Title 
Ins., etc., Co., 163 Mass. 574, 40 NE 
1039, 47 AmSR 489, 28 LRA 753; 
Chatham Furnace Co. v. Moffatt, 147 


Reeves, 


Mass. 403, 18 NE 168, 9 AmSR 727; 


Morse v. Dearborn, 109 Mass, 593; 
Collins v. Denison, 12 Metec. 549; 
Stone v. Denny, 4 Metc. 151; Page 


v. Bent, 2 Metce. 371. 

Minn.—Hedin v. Minneapolis Med- 
ical, ete., Institute, 62 Minn. 146, 64 
NW 158, 54 AmSR 628, 35 LRA 417; 
Haven v. Neal, 43 Minn. 315, 45 NW 
612; Johnson v. Wallower, 15 Minn. 
472, 18 Minn, 288. 

Miss.—Clopton v. Cozart, 21 Miss. 
363. 

Mo.—People’s Nat. Bank v. Central 
Trust Co., 179 Mo. 648, 78 SW 618; 
Atchison County Bank v. Byers, 139 
Mo: 62%, 41 Sw ' °325;— Dulaney v. 
Rogers, 64 Mo. 201; Serrano v. Mil- 
Jer) ete.’ Commn: Co., -117. Mo. A. 
185, 98 SW 810; Brooking v. Shinn, 
25 Mo. A. 277; Scott v. Haynes, 12 
Mo. A. 597; Anslyn v. Franke, 11 Mo. 
A. 598. 

N. H.—Spead v. Tomlinson, 73 N. H. 
46, 59 A 376, 68 LRA 432; Hanson v. 
Edgerly, 29 N. H. 348. 

N. J.—Cowley v. Smyth, 46 N. J. L. 
380, 50 AmR 432. 
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pears that the rule requiring a fraudulent intent 
is in part simply another form of the general rule %* 
requiring a scienter to be shown.% 
such intent ®** and defendant’s denial of intent to 


The law infers 


N. Y.—Hadcock v. Osmer, 153 N. Y. 
604, 47 NE 923; Kountze v. Kennedy, 
147 N. Y. 124, 41 NE 414, 49 AmSR 
651, 29 LRA 360; Mills v. Brill, 105. 
App. Div. 389, 94 NYS 163; Meyer v. 
Amidon, 23 Hun 553; Frisbee v. 
Fitzsimmons, 3 Hun 674; Williams v. 
Wood, 14 Wend. 126. 

Or.—Schoellhamer vy. Rometsch, 26 
Or. 394, 38 P 344; Rolfes v. Russel, 
5 Or, 400. 

Pa.—Griswold v. Gebbie, 126 Pa. 
353, 17 A 673, 12 AmSR 878 [aff 6 
Pa. Co. 212]; Wolfe v. Arrott, 109 Pa. 
aS: 1 A 333; Boyd v. Browne, 6 Pa. 


S. C—Munro v. Gairdner, 5 S.C. L. 
31, 5.AmD 581. 

Tex.—Moore v. Cross, (Civ. A.) 26 
Sw 122. 

Vt.—Cabot v. Christie, 42 Vt. 121, 
1 AmR 313. 

Eng.—Polhill v. Walter, 3 B. & 
Ad. 114, 23 ECL 59, 110 Reprint 43; 
Corbett v. Brown, 8 Bing. 33, 21 BCL 
433, 131 Reprint 312, 5 Cc. & P. 363, 
24 ECL 607; Denton v. Great North- 
ern R. Co, 5 EL. & B. 860,’ 85° HCL 
860, 119 Reprint 701; Murray v. 
Mann, 2 Exch. 538, 154 Reprint 605;. 
Watson v. Poulson, 15 Jur. 1111, 
EngL&Eq 585. 

See Dis. op. Walker, J., in Daught- 
ridge v. Atlantic Coast Line R. Co., 
165 N. C. 188, 197, 80 SE 1080 [quot 
Cyc]. 

“Tt is theoretically possible for 
one to make representations known 
by him to be false, and yet without 
intent on his part to deceive; but 
this is not the rule. .’. . [The rule is 
that] the fraudulent intent... 


: may 
be inferred from the fact that the 
false statements are made with 
knowledge of their falsity. And 


where a party who may be presumed 
to know, or who is in a’ position to 
know, the truth, deliberately makes 
unqualified representations in re- 
spect to a material matter, in such 
manner as to import a knowledge by 
him of their truth, for the purpose 
of inducing another to act upon 
them, a similar inference may arise.’” 
Smith v. Packard, 152 Iowa 1, 6, 
130 NW 1076. 

“To constitute fraud it is unnec- 
essary that a statement be made 
with the intention of deceiving, if 
it is a statement of fact, or a state- 
ment purporting to be a fact, but 
not true as a matter of fact. It has 
all the effect, so far as inducing the 
contract is concerned, as it would 
have had if made deliberately for 
the purpose of deceiving.’ McNeer 
v. Norfleet, (Miss.) 74 S 577, 579. 

[a] Well considered case.—Smith 
vn feet 152 Iowa 1, 130 NW 
[b] “It is not always necessary 
to allege the legal conclusion of in- 
tent to defraud. That may be in- 
ferred from the other allegations.” 
Habeeb v. Daas, 181 NYS 392, 395 
[aff 188 NYS 925]. 

95. See supra § 35. 


96. Conn.—Judd v. Weber, 55 
Conn. 267, 11 A 40. 

Ind.—Kirkpatrick v. Reeves, 121 
Ind. 280, 22 NE 139. 

Iowa.—Boddy v. Henry, 126 Iowa 
31, 101 NW 447. 

Mass.—Lobdell v. Baker, 1 Metc. 


198, 35 AmD 358, 3 Metc, 469. 

N. J.—Steip v. Seguine, 66 N. J. L. 
$370, 372, 49 A 715 (“As a matter of 
pleading, fraudulenter without sciens, 
or sciens without fraudulenter, 
would be sufficient’). 

N. Y.—Hadcock v. Osmer, 153 
N. Y. 604, 47 NE 923; Kountze v. 
Kennedy, 147 N. Y. 124, 41 NE 414, 
49 AmSR 651, 29 LRA 360; Wakeman 
Ver Dalley, 51 NR UY. S275 20 Amit 


yaa 
97. Colo.—Stimson y. Helps, 9% 
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deceive is immaterial. 


in fraud.2 


eannot be regarded as conclusive.® 


Colo. 33, 10 P 290; Sellar vy. Clelland, 
2 Colo. 532. 


Ind.—Kirkpatrick v. Reeves, 121 
Ind. 280, 22 NE 139. 
Iowa.—Beach v. Beach, 160 Iowa 


346, 141 NW 921, 46 LRANS 98, Ann 
Cas1915D 216; Ley v. Metropolitan 
L. Ins. Co., 120 Iowa 203, 94 NW 


568. 
Me.—Hammatt y. Emerson, 27 Me. 
308, 46 AmD 598. 

Vt. —Spaulding v. New York Mut. 
1b, Ln COM OO N 8 

“In such a case he acts to his own 
knowledge falsely, and the law im- 
putes a fraudulent intent.’ Stimson 
v. Helps, 9 Colo. 33, 36, 10 P 290. 

[a] “fhe law imputes to him a 
fraudulent intent, although he may 
Note haviess been instigated bya: 
morally bad motive.’ Sellar v. 
Clelland, 2 Colo. 532, 543. To same 
effect Kirkpatrick Ae, Reeves, 121 Ind. 
280, 22 NE 139. 

[b] “Sometimes without proof of 
an actual evil purpose the law will 
imply fraud, but only so in a case 
where one has been so oblivious of 
his duty, showing such a disregard 
for the rights of others, as to make 
his conduct as bad as if actuated 
by a desire to do wrong.” People’s 
Nate Bank v. Central Trust, Co.) 179 
Mo. 648, 662, 78 SW 618. 

[ce] Question of fraudulent intent 
was not for the jury but, in the ab- 
sence of explanation, the law in- 
ferred an intent to deceive. Spauld- 
ing v. New York Mut. L. Ins. Co., 
Gita LOS At 22) Bintasees Meyers) av. 
Rosenback, 5 Misc. 337, 5 NYS 551 
(when a statement is made by a 
-party who intends to convey the im- 
pression that he has actual knowl- 
edge of its truth, being conscious 
that he has no such knowledge, the 
existence of an intent to deceive is 
a question of fact which may be 
found therefrom by the jury, but is 
not a question of law to be disposed 
of by the court). 

98. Baldwin y. Marsh, 6 Ind. A. 
Sado oou NE iiss wiheeler 1, “Barr, 6 
Ind. A. 530, 33 NIE 975. See Hine v. 
Campion, 7 Ch. D. 344 (holding that, 
where a knowingly false representa- 
tion has been made, the misrepre- 
sentor cannot on trial of an action 
therefor be asked whether he 'be- 
lieved the representation to be true). 

[a] In Kansas, an intent to de- 
ceive may be shown by acts and dec- 
Jarations, and if a party is guilty of 
an act which defrauds another, his 
declarations that his intentions were 
honest cannot be taken as sufficient 
to overthrow the act. Brown vy. J. I. 
Case Plow Works, 9 Kan. A. 685, 59 


P 601. See Kansas cases supra § 53. 
99. McBean v. Fox, 1 Ill. A. 177; 
Boddy v. Henry, 126 Iowa 31, i01 
NW 447; Johnson v. Wallower, 18 
Minn. 288. 
[a] “The true rule . is that 


when the party charging false and 
fraudulent representations has 
shown that the representations were 
made, and that they were false, and 
known to be false by the party mak- 
ing them, the intent to deceive is 
implied or presumed. ... The scien- 
ter as well as the falsehood being 


The scienter as well as 
the falsehood being proved, proof of the fraudulent 
intent is regarded as conclusive,®® and independent 
evidence is not required to establish such intent.t 
Likewise, where the necessary consequence of de- 
fendant’s act is to defraud plaintiff, defendant must 
be deemed to have intended such result and is liable 
In such a ease it is not necessary that 
the misrepresentor should have contemplated the 
precise injury which followed from his fraud.? 
fact that the speaker has reason to believe his state- 
ment false is evidence of a fraudulent intent * but 


FRAUD 


to the hearer,’ 


[§ 45] (2) 


The 


Since an intent 


proved, proof of the fraudulent in- 
tent is regarded as conclusive. Evi- 
dence that the defendant intended 
no fraud will not be received, and 
the jury will be instructed to find 
for the plaintiff, though they should 
be of the opinion that the defendant 
was not instigated by a corrupt mo- 
tive of gain for himself, or by a 
malicious motive of injury to the 


plaintiff.’ Boddy v. Henry, 126 Iowa 
Sl pot, ~ LOL INWs 4A, 

1. Case v. Ayers, 65 Ill 142; 
Boddy v. Henry, 126 Iowa 31, 101 


NW 447; Weeks -v. Currier, 172 Mass. 
53, 51 NE 416; Chatham Furnace Co. 
v. Moffatt, 147 Mass. 408, 18 NH 


168, 9 AmSR 727; Cole v. Cassidy, 
138 Mass. 437, 52 AmR 284; Col- 
lings v. Denison, 12 Mete. (Mass.) 
5495 sHadcock uv. Osmer, dbs Nye 


604, 47 NE 9238. 

2. Weikel v. Sterns, 142 Ky. 513, 
134 SW 908, 909, 34 LRANS 10385 
[cit Cyc]; Lodbell v. Baker, 1 Metc. 
(Mass,) 193, 385 Am®D) 358, 3 Mete, 
469; Rothmiller vy. Stein, 143 N. Y. 
581, 38 NE 718, 26° LRA 148 [aff 
9 Mise. 167, 29 NYS 707 (aff-8 Mise. 
137, 29 NYS 707)]; Sieling v. Clark, 
18 Misc. 464, 41 NYS 982; Habeeb v. 
Daas, 181 NYS 3:92 [aff 188 NYS 
925]. But see Stafford v. Newsom, 
38h N.-€. 507, 510 CIt was not. suffi- 
cient that the representation was 
calculated to mislead—for that may 
be done by the most honest com- 
munication—but the representation 
must be made with the intent to de- 
ceive’’). 

“A man must be presumed to in- 
tend the necessary consequences of 
his own voluntary act.’ Weikel v. 
Sterns, 142 Ky. 518, 514, 134 SW 908, 
34 LRANS 1035. 

-La] Drawing check on insufficient 
funds.—Under the rule that every- 
one must be presumed to have in- 
tended the natural consequences of 
his own acts and when his acts are 
voluntary and necessarily operate to 
defraud others, he must be deemed 
to have intended the fraud, one who 
drew a check on a bank where there 
were not sufficient funds to meet 
it was prima facie guilty of fraud. 


Sieling v. Clark, 18 Misc, 464, 41 
NYS 982. 
{[b] Circulating minor’s! note.—A 


party is presumed to have intended 
the consequences of his own acts, 
and one who procures a minor’s in- 
dorsement on a note and then puts 
it into circulation is liable for in- 
jury sustained through his fraud. 
Lobdell v. Baker, 1 Metc. (Mass.) 
198, 35 AmD 358, 3 Mete. 469: 

3 Judd v. Weber, 55 Conn. 267, 
11 A 40; Heidenbluth v. Rudolph, 
152 Ill. 316, 38 NE 9380; Habeeb v. 
Daas, 181 NYS 392 [aff 188 NYS 
925]; Cleghon v. Barstow Irr. Co., 
41. Tex. Civ. A, 5381,93) SW. 11020; 

[a] For example, a thief who in- 
duces one to be a bailee of stolen 
goods by means of false representa: 
tions as to ownership is liable to 
such bailee for damages for such 
bailee’S arrest and prosecution on 
the charge of receiving stolen goods, 
although the thief did not know in 
making such representations that ar- 


not of itself sufficient to establish intent.® 
however, the speaker is from his situation presum- 
ably conversant with the facts,® it has been held that 
a fraudulent intent may be inferred from the fal- 
sity of the representations and that alone.?° 

Intent to Induce Action in Gen- 
eral.1+ There can be no redress for misrepresentations © 
made without intent to induce the particular ac- 
tion taken by the hearer,!? and a fortiori there 
can be no recovery for representations of a casual 


“[§§ 44-45 


to deceive cannot be inferred merely from the fal- 
sity of a statement,® even when coupled with injury 
the falsity of a representation is 


Where, 


rest would follow. Habeeb v. Daas, 
181 NYS 392 [aff 188 NYS 925]. 

4 Mauger v. Slavin, 11 App. Div. 
483, 42 NYS 331. 

[a] Question of fact for the jury. 
—Mauger v. Slavin, 11 App. Div. 483, 
42 NYS 331. 


fae Salisbury v. Howe, 87 N. Y. 
[a] The reason for the proposi- 


tion above stated is that while the 
speaker may have reason to be- 
lieve that his statement is untrue, 
yet he may honestly believe in its 
truth, and therefore the court will 
not substitute for the fraudulent in- 
tent a fact which might or might 
not in the minds of the jury estab- 
lish that intent. The fact that the 
speaker has reason to believe his 
statement to be false is merely evi- 
dence tending to prove the fraudu- 
lent intent, put not conclusive as a 
matter of law. Salisbury v. Howe, 
SENG LYe ese : 

6 Ley v. Metropolitan L. Ins. Co., 
120 Iowa 203, 94 NW 568 Lord v. 
Colley, 6 N. H. 99, 25 AmD 445. See 
also Wakeman v. Dalley, 51 N. Y. 27, 
TOP AtoR. 551 5 fiath 44 SB arb wa Ose 
(where it was held that fraudulent 
intent would not be presumed in-the 
case of a director who made misrep- 
resentations neither with knowledge 
of their falsity nor in positive terms 
importing personal knowledge). 

“There iS no presumption of an 
intention to deceive from the mere 
fact that a statement made is not 
true.” Ley v. Metropolitan I. Ins, 
Co., 120 Towa 208, 211, 94 NW’ 568. 

au iey Vs Metropolitan LL. Ing; 
Co., 120 Iowa 203, 94 NW 568; Meyer 
Vv. ‘Amidon, 45 N. Y¥..169. 

&. Kirkpatrick v. Reeves, 121 Ind. 

280, 22 NE 139; Bartles v. Court- 
ney, 6 Ings. as he 279, 98 SW 133; Young 
v. Covell. 8 Johns. (N.‘Y.) 23, 5 AmD 
316; Pritchard v. Dailey, 168 N. CG. 
330, 84 SEH 392; Tarault v. Seip, 158 
N. c. 363, 74 SE 3. 
_ “The mere. fact that a statement 
is untrue will not warrant the con- 
clusion that there was fraud.” Kirk- 
patrick v. Reeves, 121 Ind. 280, 282, 
22 NE 139. 

9. See supra § 41; and infra § 49 

205 


notes 53-59. 

10. Downey v. Finucane, N. 
Y. 251, 98 NE 391, 40 LRANS 307. 

ae fraudulent intent on the part 
of the author and publisher of , . 
[a] prospectus may be inferred from 
the falsity of the statements there- 
in contained and that alone.’ Dow- 
ney v. Finucane, 205 N. Y. 251, 98 
NE 391, 395, 40 LRANS 307. 

11. In particular transactions: 
Compromise and Settlement § 

text and note 17. 

Contracts § 292. 
HEstoppel § 124, 
Sales [39 Cyc 65]. 

12. Cheney v. Dickinson, 172 Fed. 
109,96 CCA 314, 28 TRANS 2359% 
Huston v. Ohio, etc., Smelting, etc., 
Com tal) eGo bbe Drescormnve 
Mercantile Trust Co., 124 App. Div. 
891, 108 NYS 577; Butterfield v. 
Barber, 20)5R. 1 998937 tA 5320e see 
Atchison County Bank yv. Byers, 139 
Mo. 627, 41 SW 325 (holding that, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 45-48] 


nature made without intent to induce any action 


whatsoever.18 


[§ 46] 


plainant 14—(a) 


ture.1§ 
[§ 47] 


aa. In General. 


where defendants put into circula- 
tion bonds bearing a false state- 
ment that they were first mortgage 
bonds, the very act of putting such 
bonds into circulation showed an in- 
tent that the misrepresentation 
Should be acted upon). See also 
‘infra §§ 46-48. 

“The moral obligation to speak 
the truth is not ground for a civil 
action, unless the misrepresentation 
was intended. to induce the very ac- 
tion by the plaintiff which has re- 
sulted in his damage.” Hindman v. 
Louisville First Nat. Bank, 112 Fed. 
Osi, 942, 50 CCA) 623) Oo MRA’ 108 
Cwrit-of certiorari den 186 U. S. 483, 
22 SCt 948, 46 L. ed. 1261, and quot 
Cheney v. Dickinson, 172 Fed. 109, 
96 (COAG 304 285 likvA Nie 309 I 

[a] Thus, where defendant had 
made certain representations to 
plaintiff to be communicated to de- 
fendant’s creditor, to obtain exten- 
sion of time on a claim which was 
subsequently transferred to plain- 
tiff, and defendant did not know that 
a note given in payment of the claim 
was to be taken by plaintiff, plain- 
tiff could not recover for deceit, as 
the representations were not made 
with intention of inducing his ac- 
tion. Butterfield v. Barber, 20 R. I. 
99, 37 A 532. 

[b] In California, under Civ. Code 
§ 1572, the intent which is essential 
isethe, intent. to. 7. induce an- 
other party to enter into the con- 


tract.” Spreckels v. Gorrill, 152 Cal. 
BIE GS ee yi4 mon es alata le 
13.. Walduist v. Johnson, 103 


Wash. 30,:173 P 735; Machar vy. Van- 
dewater, 26 Grant Ch. (U. C.) 83. 
14. Cross references: F 
Ground for rescission of a sale see 

Sales [39 Cye 65]. 
Persons entitled to sue see 

§ 116. 

Persons liable see infra § 120. 
Right to rely on representations not 
jntended for complainant see infra 
74. 

15. Ala.—King v. Livingston Mfg. 
Com 1802 Alay 118; 60S; 143. 

Tll.—Andalman v. Chicago, etc., R. 
Comlosa tlw, 169: 

Me.—Henry v. Dennis, 95 Me. 24, 
49. A 58, 85 AmSR 365. 

Mass.—Beaman v. Gerrish, 126 NE 
352; Nash v. Minnesota Title Ins., 
etc., Co., 159 Mass. 437, 34 NE 625; 
Hunnewell v. Duxbury, 154 Mass. 
286, 28 NE 267, 13 LRA 733; Fogg 
v. Pew, 10 Gray 409, 71 AmD 662. 

Mo.— McClure v. Campbell, 148 
Mo. 96, 49 SW 881. 

N. Y.—Brackett v. Griswold, 112 
N:. Y. 454, 20 NE 376; Hill v. Car- 
ley, 8 Hun 636; McGlynn v. Sey- 
mour, 14 Daly 420, 14 NYS 707; 
Greene v. Mercantile Trust Co., 60 
‘Mise. 189, 111 NYS 802 [aff 128 
App. Div. 914 mem, 112 NYS 1131 
mem]. 

Cr.—Wheelwright v. Vanderbilt, 69 
Or. 326, 188 P 857. 

Pa.—McAleer v. McMurray, 58 Pa. 
126. 


infra 


[26 C. J.—71] 


(3) Intent to Induce Action by Com- 
In General. To be remediable, 
representations must have been made for the pur- 
pose of being acted upon either by the party to 
whom made or by some third party reasonably with- 
in the contemplation of the speaker,!® that is, the 
representations must have been made with the in- 
tent that they be acted upon by complainant.1¢ The 
rule ** has been applied to representations of finan- 
cial standing, especially when of a confidential na- 


(b) Representations Indirectly Made— 
: It is not necessary that repre- 
sentations should have been made directly to the 
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complainant, as recovery can be had for representa- 


tions made to another with the intent or knowl- 


complainant.9 


[§ 48] 


edge that they should or would be repeated to 


Thus, where one deliberately gives 


a written false statement to another with knowl- 
edge that it is to be used to deceive a third party, 
he is lable in fraud to such third party.2° 

bb. Representations Intended for Gen- 
eral Public or Particular Class. 
sentations are made to the public at large, or to 
a particular class of persons, with the intention of 
influencing any member of the public, or of the 


Where misrepre- 


class, to whom they may be communicated, any one 


cure redress.?+ 


Wis.—Puffer v, Welch, 144 Wis. 
506, 129 NW 525, AnnCas1912A 1120. 

“To render a sale void, because of 
false or fraudulent representations, 
it is essential that they be made to 
the vendor, or to some other person, 
to be communicated to him.” Hill v. 
Garley, <3 Hun’ G@N2>Y.) 636) 638. 

[a] Thus, where defendant made 
false representations inducing cer- 
tain parties to take an exclusive 
agency to sell a mineral company, 
such agency being in the form of an 
option of purchase, and such parties 
assigned the option or agency to 
plaintiff who was damaged, plain- 
tiff could not recover against de- 
ferdant for fraud because no mis- 
representations were made to plain- 
tiff either directly or indirectly as 
one for whom defendant could rea- 
sonably be presumed to have intend- 
ed his misrepresentations. Puffer 
v. Welch, 144 Wis. 506, 129 NW 525, 
AnnCasi912A 1120. 

16. Iowa. — McCane Wokoun, 
179 NW 332. 

Mo.—McKee vy. Rudd, 222 Mo. 344, 
121 Siwe 312, 133 Ams, 52955 Utiey 
Ve Hil 15d) Mion 232), 55" Siw 1097; 
78 AmSR 569, 49 LRA 323. 

N. Y.—Hill v. Carley, 8 Hun 636. 

Oh.—Wells v. Cook, 16 Oh. St. 67, 
88 AmD' 436. 

R. I.—Butterfield v. Barber, 20 R. 
T99, Si A bez. 

Eng.—Bedford v. Bagshaw, 4 H. & 
N. 538, 157 Reprint 9p1. 

Can.—Bell v. Macklin, 15 Can. S. 

Ss. 
ec 


Vv. 


Ce15.765 

N. S.—Doyle vy. Smith, 40 N. 
TU fc 

Ont.—Holton y. Sanson, 11 U. 
Cre 6.00. 

“Generally a false and fraudulent 
statement must be made with a view 
to deceive the party who makes the 
complaint, or at all events to deceive 
the class to whom he may be sup- 
posed to belong, although he may 
not be individually and particularly 
intended.” Bedford v. Bagshaw, 29 
Te oge,) mxch. 159% 65> [quot Holton hy. 
Sanson, idly Ws... (Ch be 606.6170 

[a] For instance, one who has 
been damaged by false representa- 
tions made to him as the agent of 
another, but not intended to be act- 
ed on by him, cannot maintain an 
action of deceit against the person 
who made the representations. Mc- 
Cane v. Wokoun, (Iowa) 179 NW 
339: Wells v. Cook, 16 Oh. St. 67, 
88 AmD 436. 

17. See supra text and notes 15, 
16. 
18. See supra § 92 notes 10-13. 
19. Ark.—Carvill v. Jacks, 
Ark. 454. 

Ga.—Young vy. Hall, 4 Ga. 95. 

Towa.—Hubbard v. Weare, 79 lowa 
678, 44 NW 915; Reid v, Cowduroy, 
79 Iowa 169, 44 NW 351, 18 AmSR 
359: Davidson v. Vorse, 52 Iowa 384, 
3 NW 477. ; 

Me.—Henry v. Dennis, 95 Me, 24, 
49 A 58, 85 AmSR 365; Carter v. 
Harden, 78 Me. 528, 7 A 392. 
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injured through proper reliance thereon may se- 


In such a ease it is not necessary 


that there should be an intent to defraud any par- 


Mass.—Nash vy. Minnesota Title 
Ins., etc., Co., 159 Mass. 437, 34 NE 
6255) Com. ve Cally 210 Picks o5 15: 

Mich.—Painter yv. Lebanon Land 
Co., 164 Mich. 260, 127 NW 739, 130 
NW. 205; Fisher v. Radford, 153 
Mich. 385, 117 NW _ 66 _.(separate 
opinion of Ostrander, J.); Stony 
Creek Woolen Co. v. Smalley, 111 
Mich. /321, 69 NW 722. : 

Minn.—Chubbuck v. Cleveland, 37 
Minn. 466, 35 NW 3862, 5 AmSR 864. 

Miss.—Alexander v. Beresford, 27 
Miss. 747, 61 AmD 538. 

Mo.—Watson v. Crandall, 7 Mo. A. 
233 [aff 78 Mo. 583]. 

N. Y.—Kuelling v. Roderick Lean 
Mfg. Co., 183 N. Y. 78, 75 NE 1098, 
111 AmSR 691, 2 LRANS 302, 5 Ann 
Cas 124; Bradley v. Bradley, 165 N. 
Y. 183, 58 NE 887 [aff 53 App. Div. 
29, 65 NYS 514]; Brackett v. Gris- 
wold, 112 N. Y. 454, 20 NE 3876 [rev 
EA UN YS 94495" Maton, s eters Gos evn 
AVeLry,. 83 IN. Ya 31, 38° AmR) 3389) [fant 
18 Hun 44]; Thomas vy. Winchester, 
6 N. Y. 397, 57 AmD 455; Shotwell 
v. Mali, 38 Barb. 445; Greene v. 
Mercantile Trust Co., 60 Mise. 189, 
111 NYS 802 [aff 128 App. Div. 914 
mem, 112 NYS 1131 mem]; Keeler v. 
Seaman, 47 Misc. 292, 95 NYS 920; 
Williams v. Wood, 14 Wend. 126; Ad- 
dington v. Allen, 11 Wend, 374; Kelly 
v. Gould, 19 NYS 349. 

Oh.—Wells v. Cook, 16 Oh. St. 67, 
88 AmD 436. 


Tenn. — Allison vy. Tyson, 5 
Humphr. 449 
Tex.—Gainesville Nat. Bank y, 


Bamberger, 77 Tex, 48, 13 SW 959, 
19 AmSR 738. 

W. Va.—Lowance vy. Johnson, 75 
W. Va. 784, 84 SE 937, 940 [cit 
Cyc]. 

Eng.—Swift -v. Winterbotham, L. 
R. 8 Q. B. 244 [rev on other grounds 
sub nom. Swift v. Jewsbury, L. R. 
9 Q@. B: 301)3 Bilmore Ww. Hood, 5 
Bing. N. Cas. 97, 35 ECL 62, 132 Re- 
print 1042; Barry v. Croskey, 2 
Johns. & H. 1, 70 Reprint 945; Lang- 
ridge v. Levy, 2 M. & W. 519, 150 
Reprint 863 [aff 4 M. & W. 237, 150 
Reprint 1458]; Robinson vy. National 
Bank of Scotland, [1916] S. C. 46 
Patt [UOUG Ee en Ser 54: 

20. Diel v. Kellogg, 163 Mich. 162, 
128 NW 420; Stony Creek Woolen Ca. 
a Smalley, 111 Mich. 321, 69 NW 
22. 

[a] Decoy letter.—Where defend- 
ant and a third person were engaged 
in the common enterprise of organ- 
izing a corporation to take over an 
established business, and defendant 
made a written misrepresentation to 
the third person as to the profits 
of the business, to be used by the 
third person to induce persons to 
purchase stock in the corporation to 
be formed, defendant was liable for 
fraud inducing one to purchase 
stock. Diel v. Kellogg, 163 Mich. 
162, 128 NW 420. 

21. U. S.—Davis v. Louisville 
Trust Co., 181 Fed. 10, 104 CCA 24, 
30 LRANS 1011; Hindman v. Louise 


1999) (26. Goa 


ticular person;?? but the representation must of 
course have been intended for the public, or for a 
particular class of persons to which complainant 


belonged.?8 
Applications of rule. 


ville First Nat. Bank, 112 Fed. 931, 
50 CCA 623, 57 LRA 108 [writ of 
certiorari den 186 U. S. 483, 22 SCt 
943, 46 L. ed. 1261]; Hindman v. 
Louisville First Nat. Bank, 98 Fed. 
562,°39 CCA 1, 48 LRA 210 [rev 86 
Fed. 1013]; Montreal Bank v. Thay- 
er, 7 Fed. 622, 2 McCrary 1. 

aN wT hak v. Henderson, 64’ Ala. 

by 

Ark.—Carvill v. Jacks, 43 Ark. 454. 

Ga.—yYoung v. Hall, 4 Ga. 95 

lowa.—Wells v. Western Union 
Tel. Co., 144 Iowa 605, 123 NW 371, 
138 AmSR 3817, 24 LRANS 1045; 
Warfield v. Clark, 118 Iowa 69, 91 
ayy 833. 

Ky.—Exchange Bank y. Gaitskill, 
37 SW 160, 18 Kyl 5382. 

Me.—Mullen vy. Eastern Trust, etc., 
Co., 108 Me. 498, 81 A 948. 

Mass.—Beaman v. Gerrish, 126 NE 
352; Holloway v. Forsyth, 226 Mass. 
358, 115 NE 483. 

Mich.—_Ver Wys v. Vander Mey, 
206 Mich. 499, 173 NW 504. 

Mo.—Atchison County Bank  v. 
Byers, 139 Mo. 627, 41 SW 325. 

Nebr.—Gerner v. Mosher, 58 Nebr. 
135, 78 NW 384, 46 LRA 2445 Stuart 
v. Staplehurst Bank, 57 Nebr. 569, 
78 NW 298. 

N. Y.—Kuelling v. Roderick Lean 
Mfg. Co., 183 N. Y. 78, 75 NE 1098, 
11” AmSR 694, -2 LURANS'303,..5 
AnnCas 124 [rev 94 App. Div. 613 
mem, 88 NYS 1105 mem]; Brackett 
v. Griswold, 112 N. Y. 454, 20 NE 
376 [rev 14 NYSt. 449]; Eaton, etc., 
Gow Ve Avery, Bsuw Ny We (ol), vase Ames 
389; Ottinger v. Bennett, 144 App. 
Diy. 525, 129 NYS. 819 [rev 203 N. 
Y. 554 mem, 96 NE 1123 mem]; Fenn 
v. Curtis, 23. Hun 384; Cazeaux v. 
Mali, 25 Barb. 578; Greene v. Mer- 
ecantile Trust Co., 60 Mise. 189, 111 
NYS 802 [aff 128 App. Div. 914 mem, 
112 NYS 1131 mem]; Kelly v. Gould, 
TONY'S «349° [aff 141 N.Y. 596;,, 36 
NE 320]; Harper v. Chamberlain, 11 
AbbPr 234; Morse v. Swits, 19 How 
Pr 275; Williams v. Wood, 14 Wend. 
126; Addington v. Allen, 11 Wend. 
374 [rev 7 Wend. 9]. 


Oh.—Bartholomew v. Bentley, 15 
Oh. 659, 45 AmD 596. 
Va.—Lowance vy. Johnson, 75 


W. Va. 784, 84 SE 937, 940 [cit Cyc]. 

Riera Le v. Winterbotham, L. 

8 Q. B. 244 [rev on other grounds 
aoe nom. Swift v. Jewsbury, Lae 
A a By TeX Ci he Andrews v. Mockford, 
£1896] 1 Q. B. 372; Clarke v. Dick- 
son}, 6.4C6.. B.vN.S; 453, 95 ECL 453, 
141 Reprint 533; Bagshaw v. Sey- 
mour, 4 C. B. N. Ss. 873, 93 HCL 873: 
Bedford v. Bagshaw, 4 H. & N. 538, 
548, 157 Reprint 951. 

Can.—Holton v. Sanson, 11 U. C. 
@. P2606" 

“Tt is not a bad rule that a per- 
son who makes a fraudulent rep- 
resentation, which is intended to be 
generally circulated, shall be liable 
to any person injured by acting upon 
nit Bedford v. Bagshaw, supra 
[quot Holton vy. Sanson, 11 U. C. C. 
P. 606, 616]. ; 

“Although the representations, in- 
tended to deceive the public, were 
not made, directly to the party de- 
ceived or his agent, but to another 
who communicated them to him and 
thereby misled him to his injury, 
the person making such false rep- 
resentations is liable.” Lowance v. 


Johnson, 75 W. Va. 784, 792, 84 SH 
937. 
[a] Representations to whole or 


part of public.—Although misrepre- 
sentations were not made directly to 
complainant, if Such misrepresenta- 
tions were made for the whole or 
any part of the public, and relied 


‘ 
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the misrepresentor is liable to anyone injured 
through reliance on false statements contained in ad- 
vertisements,?> newspaper reports,”° or railroad time- 


tables;27 corporate statements of a public nature,?* 


Under the general rule,”4 


and acted upon by any person to 
his damage, they were actionable 
fraud. Stuart v. Staplehurst Bank, 
57 Nebr. 569, 78 NW 298. 

22. Uz. S.—Montreal Bank «v. 
Thayer, 7 Fed. 622, 2 McCrary 1. 

Ark.—Carvill v. Jacks, 43 Ark, 454. 
, Ga.—Young v. Hall, 4 Ga. 95. 

Me.—Henry v. Dennis, 95 Me. 24, 
49 A 58, 85 AmSR 3665. 

N. Y.—_Eaton, etc:, Con sve -Awery, 


Sideu Ne Otome eos. AmR 389; Fenn Vv. 
Curtis, 23 ‘Aun 384; Newbery v. 
Garland, 31 Barb. 121 ; Morse v. 


Swits, 19 HowPr 275; Mead v. Mali, 
1b) vHowkPr 347 hatis 25) Barb... 57813 
Williams v. Wood, 14 Wend. 126; 
Allen v. Addington, 7 Wend. 9 [rev 
on other grounds 11 Wend. 374]. 


Oh.—Bartholomew v. Bentley, 15 
Oh. 659, 45 AmD 596. 
23. U. S.—Cheney v. Dickinson, 


172 Fed. 109, 96 CCA 314, 28 LRANS 


3859; Hindman v. Louisville First 
Nat, Bank, 112 Fed. 931, 50 CCA 623, 
57 LRA 108. 


Ky.—Pieratt v. Young, 49 SW 964, 
20 KyL 1815. 
Mass.— Nash v. Minnesota Title 


Ins., etce., Co., 159 Mass. 437, 34 NE 
625; Hunnewell v. Duxbury, 154 
Mass. 286, 28 NE 267, 13 LRA. 733. 


N. Y.-——-Greene v. Mercantile Trust 
60 Mise. 189, 111 NYS 802. [aff 


914 mem, 112 NYS 

Peet Aer Seed, Viol Wie Sibay wk tenon. 

Eng.— Peek v. Gurney, L. R. 6 H. 
TEES Cubed) BERG: 6 aii 

SOG IN Seo: 


a Drefe 

[a] A declaration of a dividend, 
even if unwarranted and a false rep- 
resentation of nonexistent profits, is 
not fraudulent as against a pur- 
chaser of stock whom the company 
declaring such dividend did not in- 
tend to influence thereby either as 
an individual or a meinber of a par- 
ticular class. Doyle v. Smith, 40 N, 
So LS? : 

[b] A false certificate made by 
a bank to an insurance. commissioner 
to enable an insurance company to 
obtain a license to do business with- 
in the state did not give a right of 
action to one purchasing stock in 
the insurance company in reliance 
upon such certificate, unless a con- 
nection was shown between defend- 
ant bank and communications in the 
statement of certificate to plaintiff 
or to the general public. Hindman 
v. Louisville First Nat. Bank, 112 
Fed. 931, 50 CCA 623, 57 LRA 108 
[writ of certiorari den 186 U. S. 483, 
22 SCt 9438, 46 L. ed. 1261]. 

[c] Representattions in a wpros- 
pectus (1) intended to induce sub- 
scriptions to shares were not meant 
for subsequent purchasers of shares 
in the open market and were there- 
fore not fraud as against such a 
purchaser. Peek v. Gurney, L. R. 6 
He Lan 3.7 ih ee D2 7. e: (2) Ofticers 
or promoters of a corporation, who 
made false representations in re- 
spect to its property and affairs in 
a prospectus and otherwise, to in- 
duce persons to buy its treasury 
stock from the corporation at par, 
did not thereby become liable in 
damages to one who bought stcck 
in the open market. The prospec- 
tus was designed to influence only 
persons buying direct from the cor- 
poration. Cheney v. Dickinson, 172 
Feil. 109, 96 CCA 314, 28 LRANS 359. 

{d] Border line case. — Whether 
false statements in a sorporate pros- 
pectus inviting subscriptions through 
a given trust company, to bonds, can 
be made the basis of a suit for 


Co., 
128 App. Div. 
1131 mem]. 


fraud by one purchasing stock in 
the open market is a question of 
fact depending upon whether the 
publisher’s intent was limited to the 
class of persons and purchases in- 
dicated in the prospectus or was to 
create a demand for the stock by 
the bond prospectus. Greene v. Mer- 
cantile Trust Co., 60 Misc. 189, 111 
NYS 802 [aff 128 App. Div. 914 mem, 
112 NYS 1131 mem]. 

24. See supra text and note £1. 

25. Hadley v. Clinton County Im- 
porting Co., 13 Oh. St. 502, 82 AmD 
454; Richardson v. Silvester, L. R. 
OG) v3 ae 
Advertisement as to condi- 
tion of corporation.—-Newbery  yv. 
Garland,),31>-Barb.. CNY eee de 

[b] Advertisement of auction. 
sale.—Richardson v. Silvester, L, R. 
TAO. LO4 

26. Hindman v. Louisville First - 
Nat. Bank, 98 Fed. 562, 39 CCA 1, 48 
LRA 210 [rev 86 Fed. 1013]; Hollo- 
way v. Forsyth, 226 Mass. 358, 115 
NE 483. d 

[a] For example (1) persons in- 
duced to buy or refrain from sell- 
ing stock in corporation to their 
harm and pecuniary damage by mis- 
representations in newspaper article 
emanating from a party interested 
in the company and its stock, were 
held to have acquired rights of ac- 
tion against such party. Holloway 
v.. Forsyth, 226 Mass. 358, 115 NE: 
483. (2) A bank is liable in fraud 
to one who suffers a loss through 
purchase of stock held by the bank- 
er as collateral and bought by plain- 
tiff in reliance upon false state- 
ments published by the bank in local 
newspapers. Hindman v. Louisville 
First Nat. Bank, 98 Fed. 562, 39 
CCA 1, 48 LRA 210 [rev 86 Fed. 
1013]. 

27. Denton v. Great Northern R. 
Co, 5 EB. & B. 860, 85 ECL 860, 119 
Reprint 701. 

[a] Thus, if a railroad company 
issues a time-table and represents 
therein that trains will leave at a 
certain time, or arrive at their des- 
tination at a certain time, or make 
certain connections, ete., when it 
knows that such representations are 
false, anyone who purchases a ticket 
in relianee on such representations, 
and is damaged by reason thereof, 
may maintain an action of deceit, 
as the representation is made to 
anyone of the public who may rely 
thereon and apply for carriage. Den- 
ton v. Great Northern’ R. Co., 5 E. 
Lae 860, 85 ECL 860, 119 Reprint 
701. 

28. lIowa.—Hubbard v. Weare; 79 
Iowa 678, 44 NW 915. 

Ky.—tTrimble v. Reid, 97 Ky. 718, 
31 SW 861, 17 KyL ‘494. 

Mass.—Walker v. Russell, 186 
Mass. 69, 71 NE 86, 1 AnnCas 688. 

N. Y.—Brackett v. Griswold, 112 
N. Y. 454, 20 NE 3876; Morgan v. 
Skiddy, 62 N. Y. 319; Fenn v. Cur- 
tis, 23 Hun 384; Shotwell v. Mali, 
38 Barb. 445; Cazeaux y..-Mali, 25 
Barb. 578; Cross v.-Sackett, 15 (N. 
Ody Super. 617, 6 AbbPr 247, 16 How 
Pr 62; Keeler v. Seaman, 47 Misc. 
292, 95 NYS 920; Morse v. Swits, 19 
HowPr 275. 

Oh.—Bartholomew v. Bentley, 15 
Oh. 659, 45 AmD 596. y 

Wash.—Mulholland v. ee ire 
Match Co., 35 Wash. 315, Uf P 497. 

W. Va.—-Cox v, National Coal, etc., 
Co., 61 W. Va. 291, 56 SH 494 

Eng.—Henderson Vv. Lacon, AWE SIs 
5 Hq. 249; Jarrett v. Kennedy, 6 C. B. 
319, 60 ECL 3L9, 1386 Reprint 1274; 
Clarke v. Dickson, 6 C. B. N.S. 458, 
95 ECL 458, 141 Reprint 533; Bag- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such as bank?? and insurance ®° reports, or a 
securities, such as bills of 
exchange,” bills of lading,®* bonds,’4 deeds,?° prom- 
issory notes,*° receiver’s certificates,?7 stock cer- 
tificates,** and warehouse receipts;*? and for mis- 
representations occurring in the course of legal pro- 
ceedings.*° ~The foregoing principles‘! have also 
been applied to false statements inducing the pur- 
chase of corporate stock,4? and the extension of 


stock prospectus ;31 


shaw v. Seymour, 4 C. B. N. S. 873, 
93 ECL 873; Gerhard v. Bates, 2 B. 
& B. 476, 75 ECL 476, 118 Reprint 


_ 845; Bedford v. Bagshaw, 4 H. & N. 


538, 157 Reprint 951; Davidson v. 
Tulloch, 3 Macq. 783; National Exch. 
Co. v. Drew, 2 Macq. 103, 32 Eng. 
L&Eq 1; Taylor v. Ashton, 11 M. & 
W. 401, 152 Reprint 860. 


29. Exchange Bank v. Gaitskill, 
37 SW 160, 18 Kyl 532; Stuart v. 
Staplehurst Bank, 57 Nebr. 569, 78 


NW 298; Westervelt v. Demarest, 46 
IN. SE 37,50 vAmR 400. 

[a] Depositor’s redress. —If the 
directors of a savings bank publish 
a false statement that the directors 
and stockholders are personally 
liable for its debts a depositor who 
relies thereon and is damaged may 
maintain an action for deceit. Wes- 
x<ervelt v.. Demarest, .46 N. J. L. 37, 
50 AmR 400.. 

[b] Stock purchase.—The annual 
statements published by a bank may 
be relied upon by persons in pur- 
chasing stock therein, and if false 
will sustain an action of ‘deceit by 
such a person against the bank. Hx- 
change Bank v. Gaitskill, 37 SW 160, 
18° Kyl, 532. 

30. Warfield v. Clark, 118 Iowa 

69, 91 NW 833; Harper .v. Chamber- 
lain wid Abber UCN. oY.) 4234. 
[a] Purchase of policy.—If the 
directors of an insurance company 
issue a statement to the public gen- 
erally, containing false representa- 
tions as to the capital and condition 
of the company, for the purpose of 
inducing persons to take out policies 
of insurance in the company, they 
will be liable in an action of deceit 
by any person who takes out a pol- 
icy in reliance upon the statement 
and is defrauded. Harper v. Cham- 
berlain, 11 AbbPr (N. Y.) 234. 

[b] Purchase of stock.— Where 
plaintiff bought stock in an insur- 
ance company in reliance on false 
statements in a report of its finan- 
cial condition filed by defendant sec- 
retary of such company with the 
state auditor, the fact that statu- 
tory requirements compelled the 
filing of such report for public con- 
sumption gave plaintiff the right to 
rely thereon for the purpose of pur- 
chasing insurance, and if defendant 
falsely reported the financial condi- 
dition of the company to deceive 
purchasers of insurance it could not 
be held as a matter of law that he 
did not intend also to deceive pur- 
ehasers of stock, and, if he did so 
intend, defendant would be liable to 
plaintiff in deceit. Warfield v. Clark, 
118 Iowa 69, 91 NW 8338. 

S31. Neff v Mattern, 28 "Cal. A. 
99, 151 P 382: Reusens v. Gerard, 160 
App. Div. 625, 146 NYS 86. 

[a] Defendants, interested in oil 
company, were held liable to plain- 
tiff, induced to buy stock by false 
prospectus, whose representations 
were made to induce the general 
public to buy. Neff v. Mattern, 28 
Cal. A. 99, 151 P 382. 

22. Downman v. Williams, 7 Q. B. 
LOSWND 3! HOCLin 103, ib. Reprint. 4275 
Polhill v. Walter, 3 B. & Ad. 114, 
23 WCL 59, 110 Reprint 43; Ormrod 
v. Huth, 14 M. & W. 651, 153 Reprint 
636. 

[a] .'Phus (1) where an unauthor- 
jzed person, - falsely representing 
that he has due authority, accepts a 
bill of exchange on behalf of the 
drawee, he becomes liable to subse- 
quent holders of the bill. Polhill 
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eredit.4? 


cealment.*® 


Voy Walter, ib, & Ads 114-93 Smen 
59, 110 Reprint 43, (2) Issue of 
bank notes without complying with 
the law. Bartholomew v. Bentley, 
15 On; 659, 45 AmD 596: 

33. Savannah Nat. Bank v. Ker- 
eer Oil Mill, 202 Fed. 90, 120 CCA 

[a] Whus defendants, who caused 
bills of lading to be issued for cot- 
ton, when the.bales in fact con- 
tained linters, of about one third the 
value of cotton, and indorsed such 
bills to the purchaser, who pledged 
them to plaintiff as representing cot- 
ton, were liable to plaintiff, in an ac- 
tion of deceit, for the loss resulting 
from such false representation. Sa- 
vannah Nat. Bank vy. Kershaw Oil 
Mill, 202 Fed. 90, 120 CCA 362. 

34 Atchison County Bank 
Byers, 139 Mo. 627, 41 SW 325. 

[a] Thus defendants who have 
printed on negotiable bonds, issued 
by them as officers of a corporation, 
the false statement that they were 
first mortgage bonds, with the inten- 
tion that it should be acted on by 
any person ignorant: of the facts, 
are liable in a suit for damages by 
one who acquired the bonds from 
a third person in reliance on such 
statement. Atchison County Bank 
139 Mo. 627, 41 SW 325. 

Hallam, 103 Iowa 
43, 72 NW 419. 


fa] Issuing deed in blank with 
false abstract.—Where a : grantor 
gives to his grantee a deed with a 
blank for the grantee’s name and ac- 
companies it with a verified copy of 
a spurious abstract showing title in 
himself, he in effect represents to 
any subsequent purchaser that he 
believes the abstract to be correct 
and he authorizes such purchaser 
to fill the blank in the deed with his 
own name. In such case he becomes 
liable for the fraud to any person 
who becomes a purchager, and it is 
immaterial that the document ac- 
companying the deed is a verified 
copy and not the original abstract. 
Baker v. Hallam, 103 Iowa 43, 72 


NW 
36. People’s Nat. Bank v. Dix- 
well, 217 Mass. 436, 105 NE 435, 


AnnCasi915D 722; Lobdell v. Baker, 
1 Mete. (Mass.) 198, 35 AmD 358, 
3 Metc. 469. 

[a] Thus (1) the assignee of a 
promissory note may sue for mis- 
representations contained in the 
body of the note, since such state- 
ments are to be regarded as con- 
tinuous, intended not only for the 
payee but also for all subsequent 
holders: People’s Nat. Bank v. Dix- 
well, 217 Mags. 436, 105 NE 435, Ann 
Cas1915D 722. (2) Where the hola- 
er of a note fraudulently procures a 
minor to indorse it and then sells it 
thus indorsed, he in effect makes ‘a 
representation to all subsequent 
holders that the indorsement is a 
valid, binding contract and he is 
liable to them for his fraud. Lob- 
dell v. Baker, 1 Metc. (Mass.) 198, 
35 AmD 358, 3 Metc. 469. _ 

37. Montreal Bank v. Thayer, 7 
Fed. 622, 2 McCrary 1. 

88. Windram v. French, 151 Mass. 
547, 24 NE 914, 8 LRA 750. 

[a] Stock fraudulently issued— 
Windram v. French, 151 Mass. 547, 
94) NEY 914, 8 LRA .750..- See also 
infra text and note 42. 

39. Holton v. Sanson, 11 U, €.,C, 
P. 606; McLean v. Buffalo, ete, R. 
Core ee URAC OB. e200. 
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credit in reliance on a general recommendation of 


Under code provisions it has been held that one 
intending to defraud the public, or a particular 
class, is deemed to have intended to defraud every 
individual misled by his deceit.** 

[§ 49] ¢. Scienter and Intent as Affecting Con- 
An intent to deceive is essential to 
actionable concealment,4® and hence a mere acci- 


_[a] Illustrations—(1) Where one 
signs a warehouse receipt knowing 
it to be false and that the holder 
will use it to secure monetary ad- 
vances from third persons, any per- 
son so advancing money is within 
the intent of the signer so as to sup- 
port a charge of fraud against the 
Signer, and this is true irrespective 
of whether the signer contemplated 
advances by the particular third 
party who happened to make them. 
McLean. v. Buffalo, etc. R. Co., 24 
U. C. Q. B. 270. (2) Defendants 
Signing and delivering a warehouse 
receipt which falsely stated that a 
certain company then had five hun- 
dred bushels of wheat at defendant’s 
warehouse’ were liable to anyone 
Subsequently damaged through re- 
lianece thereon. Holton v. Sanson, 
Li Us GaiC sae 5606; 

40. Vragnizan v. Savings Union 
Bank; ,ete., .Co:, 31 Cal. A. 709, 161 
Beoor. 

[al False testimony in divorce 
proceedings, made with intent to de- 
ceive plaintiff to her injury and hav- 
ing that effect, may be the basis of! 
an action for deceit even though not 
made directly to plaintiff. WVragnizan 
v. Savings Union Bank, ete., Co., 31 
CalivéA. 709, 161 -—P 507: 

41. See supra text and notes 21-— 

42. U. S—Zimmern vy. Blount, 238) 
Hed. -7405> 1516 CCA | 590: 

Iowa.—Hubbard v. Weare, 79 Iowa 
678, 44 NW 915. 

N. Y.—Keeler v. Seaman, 47 Misc. 
292,952 NYS +1920. 

W. Va.—Lowance v. Johnson, 75 
W. Va. 784, 84 SE 987. 

Eng.—Bedford v. Bagshaw, 4 H. 
& N. 538, 157 Reprint 951.- 

Can.—Holton v. Sanson, 11 U. C. 
C.; P.606;, 625; 

See also Corporations § 874 et seq. 

“False and fraudulent representa- 
tions made by the directors as to 
the state and condition of joint-stock 
companies to induce persons to pur- 
chase the stock or shares of such 
companies, have given rise in mod- 
ern times to many actions brought 
to recover damages for these fraud- 
ulent representations by parties who 
have been induced in consequence of 
such representation to purchase 
shares in the companies. In these 
cases it is frequently objected that 
there were no personal representa- 
tions by the defendants to the plain- 
tiff, by which they were misled, and 
therefore the action would not lie. 
The courts have generally decided 
against such objections when it was 
shewn that the reports of the affairs 
of the companies containing the 
fraudulent statement of facts were- 
intended to be made public and to 
induce parties to become purchasers 
of their stock.’ Holton v. Sanson, 
supra. 

43. See infra § 96. 

44, Hart v. Hanson, 14 N. D. 570, 
105 NW 942, 3 LRANS 438; Whit- 
beck v. Sees, 10 S. D. 417, 73 NW 915. 

45. See also Bills and Notes 
§ 1046 text and note 78; Compromise 
and Settlement § 47 text and note 30. 

Concealment: 

Generally see supra §§ 12-19. 
Of, financial condition see infra §§ 93 

.text and note 41, 95 text and notes 

84-90. 

46. Ala.—Moses v. Katzenberger, 
84 Ala, 95, 4.S 237; Cowan v. Sapp, 
81 Ala. 525, 8S 212; Jordan yv,, Pick- 
ett, 78 Ala. .331;- Butler Cotton Oil 
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dental 47 or negligent 48 silence ordinarily are not 
sufficient to constitute fraud. But it is generally 
held that one under a duty to disclose facts *® cannot 
escape liability for failure to do so by a plea of good 
faith,°° and that where one undertakes to give in- 
formation *! he thereby places himself under a duty 
to reveal all essential matters connected therewith 
and renders himself liable for even a careless omis- 


sion of a material fact.®? 


Knowledge of facts as affecting liability. A party 
cannot be guilty of intent to deceive in failing to 
disclose a fact which he does not know to exist *% 
or which he believes to be nonexistent.®* 
the fact concealed must have been known to the 
speaker, or the circumstances must have been such 
as to charge him with knowledge thereof.®® 
mere knowledge of the facts which the party failed 
to disclose, unaccompanied by an intent to deceive, 
eannot of itself establish a fraudulent concealment,°® 
and a fortiori concealment with intent to deceive 


FRAUD 


have 


cealment.®? 


That is, 


But 


cannot be predicated upon the failure to disclose 


Sook Campbell, 16 Ala. A. 445, 78 

Tll.—Watt v. McGalliard, 67 Ill. 
513; Luthy v. Kline, 56 Ill. A. 314. 

Iowa.—Palo Alto Stock Farm v. 
Brooker, 131 Iowa 229, 108 NW 307. 

N. H. — Conway Nat. Bank Vv. 
Pease, 76 N. H, 319, 82 A 1068; Han- 
son v. Edgerly, 29 N. H. 343. 

N. J.—Crawford v. Bertholf, 1 N. 
J. Eq. 458. 

N. Y.—Kountze v. Kennedy, 147 
N. Y. 124, 41 NE 414, 49 AmSR 651, 
29 LRA 360 [aff 72 Bune Sti 25 
NYS 682]; Clark v. Bamer, 2 Lans. 
67; Fleming v. Slocum, 18 Johns. 
403, 9 AmD 224, 

N. C.—Gerkins v. Williams, 48 N. 
C. 11; McEntire v. McEntire, 43 N. 
ade Hamrick v. Hogg, 12 N. C 

R. I.—Dalton vy. Thurston, 15 R. 
I. 418, 7 A 112, 2 AmSR 905. 

S. C.—Chisolm v, Gadsden, 32 S. C 
L. 220, 47 AmD 550. 

Tex.—Zundelowitz v. 
(Civ. A.) 211 SW 598. 

i Fe v. Strobridge, 29 Vt. 

70. 


Waggoner, 


Wis.—Sheldon v. Davidson, 85 
Wis. 138, 55 NW 161. 

Eng.—Wilde v. Gibson, 1 H. I. 
Cas. 605, 9 Reprint 897. 

“Concealment implies design, or 
purpose. That it may furnish a 
sufficient cause of action, the fact 


suppressed must not be only ma- 
terial, but the materiality must 
either be known to the seller, or the 
facts must so constitute an element 
of the value of the contract, as to 
authorize the inference of knowl- 


edge of its materiality.”’ Jordan v. 
Pickett, 78 Ala. 331, 339. 
[al Well considered case. — Jor- 


dan v. Pickett, 78 Ala. 331. 

[b] Bad faith, involving knowl- 
edge of the false impression created, 
is an essential element of fraudu- 
lent concealment. Zundelowitz v. 


eee (Tex) Civ.eA,)) SW 
98. 
{c] Failure to mention claim be- 


lieved invalid.—In an action against 
the president of a corporation per- 
sonally for deceit in the sale of 
corporate bcnds, based on the fact 
that the statement of the assets and 
liabilities of the corporation which 
induced the sale was in faet untrue 
in that it omitted a particular claim 
against the company, the omission 
of the claim from the statement does 
not amount to a fraudulent conceal- 
ment, where it appears that the 
president and the corporation be- 
lieved the claim to be invalid, and 
were so advised by counsel. Kountze 
v. Kennedy, 147 N. Y. 124, 41 NE 
414, 49 AmSR 651, 29 LRA 360 [aff 
TQ) yrores tin ao NYS 682]. 


persons.” 
47. Butler Cotton Oil Co. v. 
Campbell, 16 Ala. A. 445, 78 S 643. 


48. Connecticut Mut. L. Ins. Co. 
v. Scott, 81 Ky. 540; Tapley v. Mar- 
tin, 116 Mass. 275. 

[a] Rights of sureties on indem- 
nity bond.—(1) Negligent failure of 
bank directors to investigate and 
learn material facts concerning a 
cashier and reveal them to the svre- 
ties on his indemnity bond was not 
fraud as against the sureties. Tap- 
ley v. Martin, 116 Mass. 275. To 
same effect Bowne v. Mt. Holly Nat. 


Bank, 45 N. J. L. 360; Bostwick v. 
Van Voorhis, 91 N. Y. 353; Wayne 
v. Commercial Nat. Bank, 52 Pa. 


343. (2) Where the obligee of an 
indemnity bond omits to reveal to 
the sureties material facts concern- 
ing his agent insured thereby, and 
such omission to reveal is due to 


neither intentional suppression of 
known facts, nor intentional omis- 
sion to investigate unknown facts 


for fear bad conditions will be dis-~ 
covered, but is due solely to the 
obligee’s negligence, there is no 
basis for a charge of fraud. Con- 
necticut Mut. L. Ins. Co, v. Scott, 81 
Ky. 540. To same effect Bennett v. 
SuCASERS Hi Bids, “ete. mAssoc.,) (57 
Tex, 72. 

{[b] Concealing existence of cess- 
pool. Weikel v. Sterns, 142 Ky. 513, 
1384 SW 908, 34 LRANS 1035. 

49. Duty to disclose see supra 
§§ 14-19. 

50. Macdonald v. De Fremery, 168 
Cal. 189, 142 P 73; Weikel v. Sterns, 


142 Ky. 613,.°134 Sw 908,.34 LRANS 
1035; Mannel v. Shafer, 1385 Wis. 
241, 115 NW 8g01. 

fa] Bank statement. — Where 


statements made by bank directors 
in a report of the ‘bank’s condition 
to the comptroller of the currency 
were in fact false, it was imma- 
terial that they believed that the 
bank would eventually come through 
its difficulties or that they did not 
intend to cheat a purchaser of. the 
bank’s stock; by failing to disclose 
the fact that the report did not con- 
tain a true statement of the bank’s 
condition, they rendered themselves 
liable. Macdonald v. De Fremery, 
168 Cal. 189, 142 P 73. 


51. See supra §§ 17, 31. 

52. Benoit v. Perkins, (N. H.) 104 
A 254, 

53. May v. Dyer, 57 Ark. 441, 21 


Sw 1064; Kirtley v. Shinkle, 69 SW 
723, 24 KyL 608; Wilde v. Gibson, 1 
H. Cas; 605; 623, 9 Reprint 897. 

“There can be no direct personal 
fraud -without intention, and there 
ean be no intention without knowl- 
edge of the fact concealed or mis- 
represented.” Wilde v. Gibson, 
supra. 


OS as 


a fact which the party merely suspected 57 or should 
suspected °§ 
coupled with deliberate concealment is, however, 
sufficient basis for the implication of an intent to 
defraud and therefore constitutes fraudulent con-. 


to exist. Actual knowledge 


Under statutory provisions it has been held that 
the knowledge essential to actionable concealment 
differs from that essential to actionable false repre- 
sentation, in that actual knowledge is essential to 
the former whereas constructive knowledge is suf- 
ficient to support the latter,®° and that in addition 
to knowledge there must be independent evidence © 
of an evil intent.®t 

Principal’s concealment from agent. 
pal who intentionally conceals material facts from 
his agent, in order that the latter may deceive third 
persons by misrepresentations which the agent be- 
lieves true, is guilty of fraud as against such third 


A princi- 


54, Johnson vy. Pickett, 
| 331; Gerkins v. Williams, 48 N. C. 
11; McEntire v. McEntire, 43 N. C. 
297; Hamrick v. Hogg, 12 N. C. 350. 

55. Ala.—Griel v. Lomax, 89 Ala. 
420, 6 S 741; Jordan. v. Pickett, 78 
Ala. 331; Steele v. Kinkle, 3 Ala. 352. 

Ark.— May v. Dyer, 57 Ark. 441, 21 


78 Ala. 


SW 1064. 

Ill—Wood v. Williams, 142 Ill. 
269, 31 NE 681, 34 AmSR 79. 

Ky.— Adkins v. Stewart, 159 Ky. 
218, 166 SW 984. 

Mass.—Emerson vy. Brigham, 10 


Mass. 197, 6 AmD 109. 

N. J.—Crawford v. Bertholf, 1 N. 
Je Hig. 745:8;. 

Pa.—Robinson v. Justice, 2 Penr. 
& W. 19, 21 AmD 407 

Eng.— Wilde v. Gibson, 1 HK. L. 
Cas. 605, 9 Reprint 897. 

See also Supra § 41. 

56. Hanson v. Edgerly, 29 N. H. 
343; Tootle v. Petrie, 8 S. D. 19, 65 
NW 43 ; Sheldon v. Davidson, 85 Wis. 
138, 55 NW 161. But see infra § 53 
note 15. 

57. Crawford v. Bertholf, 1 N. J. 
Eq. 458. 

58. Jones v. Quick, 28 Ind. 125. 

[a] Facts exciting suspicion.— 
Mere knowledge of facts that would 
ordinarily excite suspicion in the 
mind of a reasonable man is not 
enough to charge a person with 
fraudulent nondisclosure or conceal- 
ment. Junes v. Quick, 28 Ind. 125. 

59. French v. Vining, 102 Mass. 
132, 3 AmR 440; Hanson v. Edgerly, 
29° N. He 343; Hadley -y. "Clinton 
County Importing Co., 13 Oh. St: 502; 
82 AmD 454; Wilde Vv. Gibson, 1 Ee 
L. Cas. 605, 9 Reprint 897. 

60. Citizens’ State Bank v. Cress- 
ler (OKI) F170) P2305 

61. Citizens’ State Bank v. Cress- 
ler, (Okl.) 170 P 230. 

[a] Under Oklahoma code pro- 
visions that one is liable for a will- 
ful suppression of facts he is bound 
to disclose, the use of the word 
“willful” implies not only knowledge 
but an evil intent. Citizens’ State 
Bank v. Cressler, 170 P 230. 

62. Bumpas vy. Stein, 18 Tda. 578, 
111 P 127; Ludgater v. Love, 45 J. 
PP. 600; A.” Urquhart (&-Co),- Ltd.) ve 
Canadian Pac. R. Co., 2 Alta, L. 280, 
286, 11 WestLR 425. 

“Where the agent makes a rep- 
resentation which he honestly be- 
lieves to be true, but which the prin- 
cipal knows to be false, the princi- 
pal is responsible if he has inten- 
tionally concealed this truth from 
the agent in order that the repre- 
sentation in question might be made 
by the agent.” 1 Halsbury L. Eng. 
p 214 [quot A. Urquhart & Co., Ltd. 
v. Canadian Pac. R. Co., supra]. 

{a] Permitting agent to misrep- 
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[§ 50] 


resent.— Where defendant vendor 
permitted his agent to represent to 
plaintiff purchaser that certain 
stakes correctly showed the bound- 
ary of land, when to defendant’s 
knowledge the stakes did not show 
correct boundaries, defendant was 
liable to plaintiff for damages re- 
sulting from such fraud. Bumpas 
v. Stein, 18 Ida, 578, 111 P 127. 

63. U. S.—Dushane vy. Benedict, 
LZ00U.. S2680,. 7 ‘SC&I696; 1310 Mu. ed: 
810; Lord v. Goddard, 13 How. 198, 
Ads ied. till Russelliivan Clark. 7 
Cranch 69, 3 L. ed. 271; Pittsburg 
Life, etc., Co. v. Northern Cent. IL. 
Ins. Co., 148 Fed. 674, 78 CCA 408; 
Pittsburg Life, etc., Co. v. Northern 
Cent; GL. Ins. Co.,.140, Med. 888 [afr 
148 Fed. 674, 78 CCA 408]; Kimber 
v. Young, 137 Fed. 744, 70 CCA 178; 
Sprigg v. Commonwealth Title Ins., 
ete; Cor 130 med. 75,65) CCA 12433 
Hindman v. Louisville First Nat. 
Bank, 112 Fed. 931, 50 CCA 628, 57 
LRA 108 [writ of certiorari den 186 
U. S. 483, 22 SCt 948, 46 L. ed. 1261]; 
Union Pac. R. Co. v. Barnes, 64 Fed. 
80, 12 CCA 48; Shippen v. Bowen, 48 
Fed. 659, 4 McCrary 59 [rev on other 
grounds 122 U.S. 575, 7 SCt 1283, 30 
L. ed. 1172]; Farrel v. National Shoe, 
etc., Bank, 43 Fed. 123 [app dism 149 
W.)S. 7733-13 SCt 1046, °37 Li ed.-967]. 

Ala.—Bethea-Starr Packing, ete., 
Co. v. Mayben, 192 Ala. 542, 68 S 814; 
Allinder v. Bessemer Coal, etc., Co., 
164 “Ala. 275, 512 S234; Larren v. 
Spalding Mfg. Co. (A.) 85 S %93; 
Kilby Locomotive, etc., Works v. 
Lacey, 12 Ala. A. 464, 67 S 754. 

Ark.—Newark First Nat. Bank v. 
People’s Nat. Bank, 97 Ark. 15, 132 
SW 1008; Hutchinson v. Gorman, 71 
Ark. 305,.73 SW 793; Johnson v. St. 
Louis Butchers’ Supply Co., 60 Ark. 
387, 30 SW 429; May v. Dyer, 57 Ark. 
441, 21 SW 1064; Hanger v. Evins, 
38 Ark, 334; Morton v. Seull, 23 Ark. 
289; Plant v. Condit, 22 Ark. 454. 

Cal.—Daley v. Quick, 99 Cal. 179, 
33 P 859; Nash v. Rosesteel, 7 Cal. 
A. 504, 94 P 850. 

Pee a v. Clelland, 2 Colo. 

Conn.—Hall v. Bradbury, 40 Conn. 
32; Morehouse v. Northrop, 33 Conn. 
380, 89 AmD 211; Bartholomew v. 
Bushnell, 20 Conn. 271, 52 AmD 3388. 

Del.—Fooks v. Waples, 1 Del. 131, 
25 AmD 64. 

D. C.—Security Inv. Co. v. Garrett, 
3 App. 69. : 

Fla.—Upehurch v. Mizell, 50 Fla. 
456, 40 S 29; Mizell v. Upchurch, 46 
Fla. 443, 35 S 9; Wheeler v. Baars, 
33 Fla. 696, 15 S 584; Williams v. 
McFadden, 23 Fla. 148, 1 S 618, 11 
AmSR 345. 

. Ga.—Cooley v. King, 113 Ga. 1163, 
39 SE 486; Smith v. Dudley, 69 Ga. 
78; Larey v. Taliaferro, 57 Ga. 443; 
Corbett v. Gilbert, 24 Ga. 454; Slade 
v. Little, 20’ Ga. 371; Bennett v. Ter- 
rill, 20 Ga. 83; Manes v. Kenyon, 18 
Ga. 291; Camp v. Carithers, 6 Ga. A. 
608, 65 SE 583. 

Ida.—Hoagland v. Garrison, 32 Ida. 
746, 188 P 42; Parker v. Herron, 30 
Tda. 327, 1464 © 1013, 1014 [cit Cy-e]. 

Jll.— Hutchinson Furnace, etc., Co. 
v. Lyford, 123 Ill. 300, 18 NE 844; 
Endsley v. Johns, 120 Ill. 469, 12 NE 
247, 60 AmR 572; Holdom v. Ayer, 
110 Ill. 448; Schwabacker v. Riddle, 
99 Ill. 343; Nolte v. Reichelm, 96 Il. 
425; Wharf v. Roberts, 88 Ill. 426; 
Merwin v. Arbuckle, 81 Ill. 501; 
Hiner v. Richter, 51 Ill. 299; Wheeler 
v. Randall, 48 Ill. 182; Herman v. 
Foster, ete., Co., 185 Ill. A. 97; Mil- 
ler yiJohn, 111 Ti: A. 66 Pfaff (208) 111. 
173, 70 NE 27]; John V. Farwell Co. 
v. Nathanson, 99 Ill. A. 185; Wight- 
man vy. Tucker, 50 Ill. A. 75; Ward 
v. Luneen, 25 Ill. A. 160; Knight v. 
Gaultney, 23 11 AL 376; Keith’ v. 
Goldston, 22 Ill. A. 457; Sherburne v. 
Tobey Furniture Co., 19 Ill. A. 615; 
Budlong v. Cunningham, 11 Ill. A. 28; 


d. _ Effect of Honest Belief—(1) 
General. A misrepresentation made through honest 
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In 
fraudulent.® 


Johnson v. Beeney, 9 Ill. A. 64; Clem- 
ent v. Boone, 5 Ill. A. 109; Dwight v. 
Chase, 3 Ill. A. 67; McBean v. Fox, 
Lee Am eiT 

Ind.—Lewark v. Carter, 117 Ind. 
206, 20 NE 119, 10 AmSR 40, 3 LRA 
440; Furnas v. Friday, 102 Ind. 129, 
1 NE 296; Watson Coal, etc., Co. v. 
Casteel, 68 Ind. 476. 

Ind. T.—Bartles v. Courtney, 6 Ind. 
T3879; 98 °SWe 133. 

Iowa.—John Gund Brewing Co. v. 
Peterson, 130 Iowa 301, 106 NW 741; 
Riley _v. Bell, 120 Iowa 618, 95 NW 
170; Warfield v. Clark, 118 Iowa 69, 
91 NW 888; Mentzer v. Sargeant, 
115 Iowa 527, 88 NW 1068; Boddy v. 
Henry, 113 Iowa 462, 85 NW 771, 53 
LRA 769; Sylvester v. Henrich, 93 
Iowa 489, 61 NW 942; Scroggin v. 
Wood, 87 Iowa 497, 54 NW 437; Hub- 
bard v. Weare, 79 Iowa 678, 44 NW 
915; Phelps v. James, 79 Iowa 262, 
44 NW 548; Allison v.. Jack, 76 Iowa 
205, 40 NW 811; Watson Coal, etc., 
Co. v. James, 72 Iowa 184, 33 NW 
622; Avery v. Chapman, 62 Iowa 144, 
17 NW 454; McKown v. Furgason, 
47 Iowa 636; Wilcox v. Iowa Wes- 
leyan Univ., 32 Iowa 367; McGrew v. 
Forsythe, 31 Iowa 179; Hallam v. 
Todhunter, 24 Iowa 166; Bondurant 
v. Crawford, 22 Iowa 40; Kimmans 
v. Chandler, 13 Iowa 327; Gates v. 
Reynolds, 13 Iowa 1; Courtney v. 
Carr, 11 Iowa 295; Holmes v. Clark, 
10 Iowa 4238. 

Ky.—Livermore v. Middlesborough 
Town Lands Co., 106 Ky. 140, 50 SW 
6, 20 KyL 1704; Foard v. McComb, 
12 Bush 723; Warren v. Barker, 2 
Duv. 155; Campbell v. Hillman, 15 B. 
Mon. 508, 61 AmD 195; Ball v. Lively, 
4 Dana 369. 

Me.—Gould v. York County Mut. F. 
Ins. Co., 47 Me. 403, 74 AmD 494; 
Bryant v. Crosby, 86 Me. 562, 58 
AmD 767; Kingsbury v. Taylor, 29 
Me. 508, 50 AmD 607; Hammatt v. 
Emerson, 27 Me. 308, 46 AmD 598; 
McDonald v. Trafton, 15 Me. 225; 
Cowan v. Adams, 10 Me. 374, 25 AmD 
242; Cross v. Peters, 1 Me. 376, 10 
AmD 78. ; 

Md.—Donnelly v. Baltimore Trust, 
ete., Co., 102 Md. 1, 61 A 301; Boulden 
v. Stilwell, 100 Md. 543, 60 A 609, 1 
LRANS 258; Cahill v. Applegarth, 98 
Md. 493, 56 A 794; Standard Horse- 
shoe Co. v. O’Brien, 91 Md. 751, 46 
A 346; Sentman vy. Gamble, 69 Md. 
293, 13 A 58, 14 A 673; Buschman’ v. 
Codd, 52 Md. 202; Lamm v. Port De- 
posit Homestead Assoc., 49 Md. 233, 
33 AmR 246. 

Mass.—Nash v. Minnesota Title 
Ins., etc., Co., 163 Mass. 574, 40 NE 
1039, 47 AmSR 489, 28 LRA 1753; 
Bowker vy. Delong, 141 Mass. 315, 4 
NE 834; Cole v. Cassidy, 138 Mass. 
437, 52 AmR 284; Cowley v. Dobbins, 
136 Mass. 401; Savage v. Stévens, 
126 Mass. 207; Tucker v. White, 125 
Mass. 344; Beach v. Bemis, 107 Mass. 
498; Cooper v. Lovering, 106 Mass. 
77; Hartford Live Stock Ins. Co. v. 
Matthews, 102 Mass. 221; Pearson v. 


Howe, 1 Allen 207; Sibley v. Hul- 
bert,» 15 Gray 509; Stone v. Denny, 
4 Mete. 151; Tryon v. Whitmarsh, 


1 Mete. 1, 35 AmD 339; Emerson vy. 
Brigham, 10 Mass. 197, 6 AmD 109. 

Minn.—Wann Vv. Northwestern 
Trust Co., 120 Minn. 493, 1839 NW 
1061; Haven v. Neal, 43 Minn. 315, 
45 NW .612; Humphrey v. Merriam, 
32 Minn. 197, 20 NW 1388; Merriam 
v. Pine City Lumber Co., 23 Minn. 
314; Faribault v. Sater, 13 Minn. 223. 

Miss.—Sims vy. Hiland, 57 Miss. 83, 
607. 

Mo.—Knight v. Rawlings, 205 Mo. 
AL? 104 SW 38, 13-URANS 212, 12 
AnnCas 325; Western Cattle Broker- 
age Co. v. ‘Gates, 190 Mo. 391, 89 
Sw 382; Anderson v. McPike, 86 Mo. 
293; Walsh v. Morse, 80 Mo. 568; 
Dulaney v. Rogers, 64 Mo. 201; Dunn 
v. White, 68 Mo. 181; Owens v. Rec- 
tor, 44 Mo. 389; Lindsay v. Davis, 30 
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error and with a bona fide belief in its truth is not 
This is obviously true where the 


Mo. 406; Peers v. Davis, 29 Mo. 184; 
Foster v. Blanchard, (A.) 204 SW 
829; Torbitt v. Hayes, (A.) 196 SW 
788; Polk Bank v. Wood, 189 Mo. A. 
62, 72, 173 SW 10938, 1096 [cit Cyc]; 
Peters v. Lohman, 171 Mo. A. 465, 156 
SW 783; Stratton v. Dudding, 164 
Mo. A. 22, 147 SW 516; Adams v. 
Barber, 157 Mo. A. 370, 1389 SW 489; 
Serrano v. Miller, etc., Commn. Cor, 
117 Mo. A. 185, 93 SW 810; Woods v. 
Letton, 111 Mo. A. 51, 85 SW 919; 
Lovelace v. Suter, 93 Mo. A. 429, 67 
SW 737; Summers v. Metropolitan L. 
Ins) Co: (90 Mo. Al 1691 1Greenitv 
Worman, 83 Mo. A. 568; Culver v. 
Smith, 82 Mo. A. 390; Felix v. Shirey, 
60 Mo. A. 621; Hume v. Brelsford, 51 
Mo. A. 651; Koontz v. Kaufman, 31 
Mo. A. 397; McBeth v. Craddock, 28 
Mo. A. 380; Brooking v. Shinn, 25 
Mo. A. 277; Arthur v. Wheeler, etc., 
Mfg. Co., 12 Mo. A. 335; Dormitzer 
v. Greve, 3 Mo. A. 593 mem; Mer- 
chants’ Nat. Bank vy. Sells, 3 Mo. A. 


85. See also Tootle v. Lysaght, 65 
Mo. A, 139. 

N. C.—Tarault v. Seip, 158 N. C. 
363, 74 SE 38. 


N. H.—Shackett v. Bickford, 74 N. 
H. 57, 65 A 252, 124 AmSR 933, 7 
LRANS 646; Griswold v. Sabin, 51 
N. H. 167, 12 AmR 76; Page v. Par= 
ker, 43 N. H, 363, 80 AmD 172; Petti- 
grew v. Chellis, 41 N. H. 95; Page v. 
Parker, 40 N. H. 47; Mahurin v. 
Harding, 28 N. H. 128, 59 AmD 401; 
res v. Colley, 6 N. H. 99, 25 AmD 

N. J.—Crowell v. Jackson, 53 N. J. 
L. 656, 23 A 426; State v. Cass, 52 
Neds) LAU, 18a O72E™  Comileyverye 
Smyth, 46 N. J. L. 380, 50 AmR 432; 
Allen v. Wanamaker, 31 N. J. L. 370; 
Searing v. Lum, 5 N, J.’ Ll. 799; Du 
Bois v. Nugent, 69 N. J. Eq. 145, 60 
A 339. 

N. -Y.—Townsend v. Felthousen, 
156 N. Y. 618, 51 NE 279 [aff 90 Hun 
89, 35 NYS 538]; Kountze v. Ken- 
nedy, 147 N. Y. 124, 41 NE 414, 49 
AmSR 651, 29 LRA 360 [aff 72 Hun 
311, 25. NYS 682]; Daly v. Wise, 132 
Nos, 306,530) (NE 83:7, 2167 aa Aare 36s 
Duffany v. Ferguson, 66 N. Y. 482 
[rev 5 Hun 106]; Stitt v. Little, 63 
N. Y. 427; Hammond vy. Pennock, 61 
N. Y. 145 (dictum); Wakeman _ v-:' 
Dalley, bl AN. Yo. 2755 LON Ama 55 Ls 
Hubbell v. Meigs, 50 N. Y. 480; Ober- 
lander v. Spiess, 45 N. Y. 175; Ches- 
ter v. Comstock, 40 N. Y. 575 note 
[afé? 295 INWOY. Supers like eMarsheiv. 
Malker: 140 Nie sYe2 562500 Be Seay 
Bldg. Co., Ine. v. Commonwealth 
Sav. Bank, 164 NYS 666; Stol- 
itzky v. Linscheid, 150 App. Div. 
253, 184 NYS 805; Lyon v. James, 97 
App. Div. 385, 90 NYS 28 [aff 181 
N. Y. 512 mem, 73 NE 1126]; Ett- 
linger v. Weil, 94 App. Div. 291, 87 
NYS 1049 [rev on other grounds 184 
Nie Yn 179597 TNE 3195“ Postalivs Conny, 
83 App. Div. 27, 81 NYS 1089; Kings- 
land v. Haines, 62 App. Div. 146, 70 
NYS 873; Mauger v. Slavin, 11 App. 
Div, 483, 42 NYS 331; Kountze’ v. 
Kennedy, 72 Hun 3811, 25 NYS 682; 
Wakefield Rattan Co. v. Tappan, 70 
Hun 405, 24 NYS 480; Van Vliet v. 
McLean, 23 Hun 206; Caylus v. New 
York ‘ete; Ri Co, 10. Hun? 2957 fait 76 
N. Y. 609 mem]; Indianapolis, etc., 
R. Co. v. Tyng, 2 Hun 311, 4 Thomps. 
& C. 524, 48 HowPr 193 [aff 63 N. Y. 
653 mem]; Binnard v. Spring, 42 
Barb. 470; Morris v. Wells, 4 Silv. 
Sup. 34, 7 NYS 61; Lawton v. Good- 
rich, 4 Silv. Sup. 24, 7 NYS 76; More- 
house v. Yeager, 41 N.Y. Super. 135 
[app dism 71 N. Y. 594 mem]; Liv- 
ingston v. Keech, 34 N. Y. Super. 
547; Feingold v. I. Weisenberger Co., 
81 Misc. 126, 142 NYS 319; Taylor v. 
Thomas, 55 Misc. 411, 106 NYS 538 
[rev on other grounds 124 App. Div. 
58, 108 NYS 454]; Keeler v. Seaman, 
47 Mise. 292, 95 NYS 920; Clover 
Farms Co. v. Schubert, 46 Misc. 434, 
92 NYS 260; Moran y. Brown, 113 
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representation was made without knowledge of its 
falsity or culpable ignorance of its truth ** and the 
belief was based upon adequate grounds, 


speaker’s 


NYS 1088; Cullen v. Hernz, 13 NYSt 
333; Coyle v. Nies, 6 NYSt 194 [aff 
120 N. Y. 621 mem]. See Given v. 
Powell, 145 App. Div. 559, 129 NYS 
869 (where a decision was reversed 
for exclusion of evidence showing 
SN eur s good faith). 

C.—Tarault v. Seip, 158 N. C. 
3638, “74 SE 3; Gatlin v. Harrell, 108 
N. C. 485, 13 SH 190; Ramsey v. Wal- 
lace, 100 N. C. 75, 6 SE 638; Thomas 
v. Wright, 98 N. C. 272, 3 SH 487; 
Lunn vy. Shermer, 93 N. C. 164; Ger- 
kins v, Williams, 48 N. C. 11; Staf- 
ford v. Newsom, 31 N. C. 507; Ham- 
rick v. Hoge, 12 .N.-C. 350, 

Oh.—Mason v. Moore, 73 Oh. St. 
275, 76 NE 932, 4° LRANS 597, 4 
AnnCas 240; Taylor v. Leith, 26 Oh. 
St. 428; McCracken v. West, 17 Oh. 
16; Smith v. Bowler, 1 Disn. 520, 12 
Oh, Dec. (Reprint) 770. 

Or.—Rolfes v. Russel, 5 Or. 400. 

Pa.—Freyer v. McCord, 165 Pa. 539, 
30 A 1024; Lamberton vy. Dunham, 
165 Pa. 129, 30 A 716; High v. Berret, 
148 Pa. 261, 23 A 1004; Griswold v. 
Gebbie, 126, -Pa...353, «LT. A. 673,12 
AmSR 878; Hexter v. Bast, 125 Pa. 
52,17 A 252, 11 AmSR 874; Erie City 
Iron Works v. Barber, 102 Pa. 156, 
106 Pas (255, 50 “AnrRs 508 34 Coax + vy; 
Highley, 100 Pa. 249; McCandless v. 
Young, 96 Pa. 289; Duff v. Williams, 
85 Pa. 490; Dilworth v. Bradner, 85 
Pa. 238; Bigler v. Flickinger, 55 Pa. 
279; Rheem v. Naugatuck Wheel Co., 
33 Pa. 358; Huber v. Wilson, 23 Pa. 
178; Staines v. Shore, 16 Pa. 200, 55 
AmD 492; Bokee v. Walker, 14 Pa. 
139; Anderson v. Snyder, 14 Pa. 
Super. 424; Thompson v. Doty, 13 Pa. 
Dist. 375; Williams v. Beninger, 1 
Ras Dist so; Wl ePar Co.4150") Wilson 
v. Talheimer, 20 Pa. Co. 203; Boothe 
v. Alexander, 4 WklyNC 492. 

S. C.—Poag v. Charlotte Oil, ete. 
Coy) 61S.) C1190, 89/SE 345; -Chis- 
olm v. Gadsden, 32 S. C. L. 220, 47 
AmD 550; Munro v. Gairdner, 5 S. C. 
LL. 31, 5 AmD 531. 

Tenn.—Wynne v. Allen, 7 Baxt. 
312, 32 AmR 562; Gibbs v. Odell, 2 
Coldw. 132. 

Vt.—Bond v. Clark, 35 Vt. 577; 
Crown v. Brown, 30 Vt. 707; Howard 
v. Gould, 28 Vt. 523, 67 AmD 728. 

Va.—Cunningham v. Smith, 10 
Gratt. so) Va-). 255,- 60) AmD, 13333 
Lang v. Lee, 3 Rand. (24 Va.) 410. 

Eng.—Derry v. Peek, 14 App. Cas. 
337, 12 ERC 250 [rev 37 Ch. D. 5411; 
Evans v. Collins, 5 Q. B. 804, 48 ECL 
804, 114 Reprint 453 [dist Humphrys 
v. Pratt, 5 Bligh N. S. 154, 5 Re- 
print 269, 2 Dow & Cl, 288, 6 Re- 
print 735]; Haycraft v. Creasy, 2 
Fast 92, 102 Reprint 303; Ormrod v. 
Huth, 14 M. & W. 651, 153 Reprint 
636. 

Can.—Lumbers v. Gold Medal Fur- 
niture Mfg. Co., 30 Can. S. C. 55. 

Ont.—White v. Sage, 19 Ont. A. 
135; Petrie v. Guelph Lumber Co., 
ahs Ont. A. 336; Silverthorn v. Hun- 
ter, 5 Ont. A. 157; Dawson v. Quin- 
Jan & Robertson, Ltd., 17 OntWN 


84. 

Jal i HE a the speaker believes his 
representation to be true, he is not 
liable in an action for deceit for 
honest mistake or error in judg- 
ment.” Adams v. Barber, 157 Mo. A. 
370, 393, 189 SW 489. 

“Tf the misrepresentation was hon- 
estly made, believing it to be true, 
whatever other liability he may in- 
cur he cannot be made liable in an 
action for deceit.” Per Andrews, 
C. J. in Kountze v. Kennedy, 147 N. Y. 
124, 129, 41 NE 414, 49 AmSR 651, 29 
GRA 360 [aff 72 Hun 311, 25 NYS 
682]. To same effect Wakeman yv. 
Dalley, 51 IN. Y. 27,.10 AmR 551. 

_ “Although it may turn out that 
they were not true.” Lewark v. 
Carter, 117 Ind. 206, 211, 20 NE 119, 
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10 AmSR 40, 3 LRA 440. 

[a] Well considered cases.—Fur- 
nas v.. Friday, 102 Ind: 129, NE 
296; Merchants’ Nat, Bank v. Sells, 3 
Mo. A. 85. 

[b] “The gist of the action for 
deceit is that the defendant madc 
false representations, knowing them 
to be untrue. It naturally follows 
that if the representations, though 
false, were believed to be true by the 
vendor, that he could not be held 
responsible in this form of action.” 
Williams v. McFadden, 23 Fla. 143, 
149, 1 S 618, 11 AmSR 345. 

[c] Fraud and mistake distin- 
guished.—‘‘The now generally recog- 
nized doctrine is, that in order to 
support a personal action for fraudu- 
lent representations it is not suffi- 
cient to show that a party made 
statements which he did not know to 
be true, and which were in fact 
false, there must be fraud as distin- 
guished from mere mistake.” Dunn 
v. White, 63 Mo. 181, 185 [quot Fos- 
ter v. Blanchard, (Mo. A.) 204 SW 
829, 830; Peters v. Lohman, 171 Mo. 
A. 480, 156 SW 783, 790]. 

[d] Honest mistake.—(1i) Genu- 
ineness of precious stone. Feingold 
v. I.: Wiesenberger Co., 81 Misc. 126, 
142 NYS 319. (2) Identity of per- 
son. Merchants’ Nat. Bank vy, Sells, 
3 Mo; A. 85. (3) Sailing date of 
steamer. .Herman vy. Foster, etc., Co., 
185-1. A: 97. 

[e] In Washington (1) a later 
case is to the effect that honest mis- 
representations are not actionable, 
but holds nothing more than that 
honest misrepresentations by an 
agent will not subject him to liabil- 
ity. Lasman v. Calhoun, 191 P 409, 
[quot Cyc]. (2) Earlier cases 
hold that honest belief in misrepre- 
sentations is ordinarily no defense. 
Bradford v. Adams, 73 Wash. 17, 131 
P 449; Lawson v. Vernon, 38 Wash. 
422, 80 P 559, 107 AmSR 880. (8) The 
qualification as to representations of 
another’s solvency mentioned in 
Lawson v. Vernon, supra, is sub- 
stantiated by Northwestern SS. Co. 
v. Horton, 29 Wash. 565 (holding that 
innocent misrepresentations of sol- 
vency are not actionable). See infra 
§ 95. (4) Other Washington cases 
hold broadly that to constitute ac- 
tionable fraud there must be scienter 
(see supra § 35), (5) and a fraudu- 
lent intent or an intent to deceive 
(see supra § 44). 

Minority rule see infra § 53. 

64. U. S.—Pittsburg Life, ete., Co. 
v. Northern Cent. L. Ins. Co., 140 
ie 888 [aff 148 Fed. 674, 78 CCA 
408]. 

Ark.—Newark First Nat. Bank v. 
People’s Nat. Bank, 97 Ark. 15, 1382 
SW. 1008. ‘ 

Ida.—Hoagland v. Garrison, 32 Ida. 
746, 188 P 42; Parker v. Herron, 30 
Ida. 327, 164 P 1013. 


Ind.—Furnas v. Friday, 102 Ind. 
129, 1 NE. 296. 
Mo.—Felix v. Shirey, 60 Ma A. 


621. 
N. Y.—Wakeman vy. Dalley, 51 N. 
Y, 27, 10 AmR 551 [aff 44 Barb. 498]. 
Can.—- Macfarlane v. Davis, 18 
WestLR 498; Petrie v. Guelph Lum- 
ber Co., 11 Can. S. C. 450, [dism. app 
11./Ont,, Ay 3386), (dism ‘app 2)'Ont: 


218)]. 
N. W. Terr.—Booth v. Beechey, 7 
Terr. L. 435. 


“In addition to the falsity of rep- 
resentations, it must be shown that 
the party making them knew them to 
be false or that he made them reck- 
lessly without knowledge of their 
truth or falsity. If he honestly be- 
lieved the representations to be true 
and they were not recklessly made, 
then he is not liable for fraud.” 
Parker v. Herron, 30 Ida. 327, 330, 


:  T§ 50 


as where he spoke in reliance on information from 
experts,°® or on the reports of apparently trust- 
worthy subordinates.®* 


Where defendant misrepre- 


164 P 1018, [quot Hoagland v. Gar- 
rison, 32 Ida. 746, 188 P 42, 43]. 

{a] Thus, where defendant di- 
rectors issued a prospectus contain- 
ing misrepresentations both as to 


‘the condition of the business of their 


company and as to its prospects, 
and plaintiff bought stock in reliance 
thereon to his damage, but defend- 
ants acted without Knowledge of the 
falsity of their statements or reck- 
less disregard for their truth, de- 
fendants were not liable in tort for 
deceit. Petrie v. Guelph Lumber 
Co., 11 Can. S. C. 450, [dism app 11 
Ont, VA.” 336,°:7 (disnl Sapp) 42 Ont: 
218) ]. 

' Culpable ignorance of truth see 
supra § 39 et seq. 

brig yea of falsity see supra § 

65. Cal— Hodgkins v. Dunham, 10 
Cal. A. 690, 103 P 351. 

Conn.—Elwell v. Russell, 71 Conn. 
462, 42 A 862. 

Ida.—Johnson v. Holderman, 30 
Ida. 691, 167 P 1030 [cit Cyc]. 

Ind.—Furnas v. Friday, 102 Ind. 
12:9) 1 NE 296. 

N. Y.—Binnard v. Spring, 42 Barb. 
470. 

Oh.—Schenck v. Knott, 31 Oh. Cir. 
Ct. 581. 

Pa.—Erie City Iron Works vy. Bar- 
ber, 106 Pa. 125, 51 AmR 508. 

[a] “Bair reason for believing 
them to be true.”—Furnas v. Friday, 
102 Ind. 129, 130, 1 NE 296. 

{[b] One signing a certificate of 
incorporation in the honest belief of 
its truth based on credible informa- 
tion from others is not liable for 
false statements. therein. Schenck 
Ve-Knott, 315) Oh) Girt’ Ctis58h: 

[c] Representation concerning a 
bailee made in good faith and with 


adequate reason to believe it true 
was not deceit, Brie City Iron 
Works v. ‘Barber,’ 106 Ba. 125, (51 
AmR 508. 


66. Elwell 
462, 42 A 862; 


v. Russell, 71. Conn; 
Donnelly v. Baltimore 
Trust, ete., Co., 102 Md. 1, 61 A 301; 
Elliott v. Sullivan, 156 Mo. A. 496, 
137 SW 287; Lane v. Fenn, 65 Misc. 
336, 120 NYS 2387 [aff 146 App. Div. 
2055 ES OPIN S89 5a 

[a]. Advice of counsel.—(1) If 
defendants represented that they had 
organized a corporation with paid- 
up capital, and plaintiff and his as- 
signors, relying thereon, extended 
credit, defendants would not be liable 
for the falsity of such representa- 
tions where they acted in good faith 
and under the advice of competent 
counsel believed their corporation 
was reorganized in legal form. HBEl- 
liott v. Sullivan, 156 Mo. A. 496, 137 
SW 287. (2) Where defendants used 
care in the investigation of the valid- 
ity of a franchise owned by a cor- 
poration which they represented, and 
were advised by counsel on whom 
they had the right to rely, they are 
not liable for fraud in representing 


the validity and value of such 
franchise in the sale of stock 
and bonds of the corporation, 
though the franchise ~—afterward 
proved to be almost worthless. 


Lane v. Fenn, 65 Misc. 336, 120 NYS 


237 > [aff 146 App. Diy. LOR aL SO 
NYS 995]. 
[b] Certificate of town clerk.— 


paren v. Russell, 71 Conn, 462, 42 A 

[c] Beport of engineer.—Donnelly 
v. Baltimore Trust, ete., Co., 102 Md. 
Ts61P AL ZOD: 

67. Nash v. Rosesteel, 7 Cal. A. 
504, 94 P 850; Ray County Sav. Bank 
v. Hutton, 224 Mo. 42, 123 SW 47. 

[a] \Innocently signed in usual 
course of business.—Where defend- 
ant vice president of a corporation 
signed a statement prepared in the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


sents in honest ignorance of the falsity of his stafe- 
ment and relying upon the same source of informa- 
tion as plaintiff, defendant is not liable.%s 
Representations honestly believed to be true and 
found to be false after completion of the transaction 


involved are not fraudulent.*® On 


usual course of business by a trusted 
employee, and the truth or falsity of 
which was unknown to defendant, he 
was not so reckless as to be per- 
sonally liable for misrepresentations 
contained therein. Ray County: Sav. 
Bank v. Hutton, 224 Mo. 42, 123 SW 
47. See also Corporations § 1959 
text and note 77. 

68. Eblin v. Sellars, 15 KyL 539; 
Marson ev. PH GA. Strowt: Co.) 23." Pa: 
Dist 810))-42 Pa Co. bi. 

[a] One who was induced to sub- 
scribe and pay for a share of stock 
in an association by reason of the 
representations of the owner and his 
agent that certain other persons had 
subscribed for shares cannot recover 
of the agent the amount thus paid 
by him, although the representations 
of the owner were false and fraudu- 
lent, the agent himself being de- 
ceived as well as the purchaser, both 
having acted upon the same evidence, 
which consisted of a false list of 
subscribers exhibited by the princi- 
pal. Ebliniv. Sellars, 15 Kyl 539. 
See also Corporations § 863 et seq. 

69. Pettigrew v, Chellis, 41 N. H. 
95. See also infra § 78. 

Concealment see Supra § 12 et seq. 

True representations subsequently 
becoming false see supra § 32. 
abe Ill.— Johnson v. Beeney, 9 Ill. 

. 64, 

Me.—Pierce v. Cole, 110 Me. 134, 85 
A 567; Ballard v. Thibodeau, 84 A 
412; Braley v. Powers, 92 Me. 203, 
42 A 362. 

Mass.—Litchfield  v. 
117 Mass. 195. 

. Miss.—Vincent v. Corbett, 94 Miss. 
46, 47 S 641, 21 LRANS 85. 

Nev.—Foulks Accelerating Air Mo- 
tor Co. v. Thies, 26 Nev. 158, 65 P 
373, 99 AmSR 684. 

Pa.—Hexter v. Bast, 125 Pa. 52, 17 
A 252, 11 AmSR 874. 

Wash.—Starwich v. JPrnst, 100 
Wash. 198, 170 P 584; Hamilton v. 
Mihills, 92 Wash. 675, 159 P 887; 
George v. Kurdy, 92 Wash. 277, 158 
P 965; Lamb v. Levy, 77 Wash. 511, 
137 P 1024; Grant v. Huschke, 74 
Wash. 257, 133 P 447; Lawson v. 
Vernon, 38 Wash. 422, 80 P 559, 107 
AmSR 880. 

See also supra § 26. 

“The fraud consists in represent- 
ing that he knows that of which he 
is in fact consciously ignorant.” 
Hexter v. Bast, 125 Pa. 52; 72,17 A 
252, 11 AmSR 874. 

“RNG. -franiay es < 


Hutchinson, 


consists in the 


_ reckless assertion that that is true of 


which the party knows nothing.” 
Story Eq. Jur. § 501 [quot Foulks 
Accelerating Air Motor Co. v. Thies, 
26 Nev. 158, 176, 65 P 373, 99 AmSR 
684]. 

[a] Qualification of  ruze.—‘In 
such case something more is required 
than that he should falsely state as 
true, that of which he has no knowl- 
edge. He must so represent it as to 
induce in the mind of the person 
with whom he is dealing, a belief 
that he is speaking from actual 
knowledge of the matter spoken of.” 
Johnson v. Beeney, 9 Ill. A. 64, 68. 

71. U. S.—Barnes v. Union Pac. 
R. Co., 54 Fed. 87, 4 CCA 199; Lynch 
v. Mercantile Trust Co., 18 Fed. 486, 
5 McCrary 623. 

Cal.—Mayer v. Salazar, 84 Cal. 646, 
240P* 597, 

Tll.—Crane vy. Schaefer, 140 Ill. A. 
647. 

Ind.—Kirkpatrick v. Reeves, 121 
Ind. 280, 22 NE 129; Maywood Stock 
Farm Importing Co. v. Pratt, 60 Ind. 
A. 131, 110 NE 243. 

Iowa.—Dimond v. Peace River 
Land, ete., Co., 182 Iowa 400, 165 NW 


FRAUD 


the other hand, | sented.’? 


1032; Evans v. Palmer, 137 Iowa 425, 
114 NW 912. See also cases supra 
§ 85 note 18 [d]. 

Me.—Braley v. Powers, 92 Me, 203, 
42 A 362. 
ba Wien eed v. Horsey, 35 

Mass.—Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 NE 168, 9 
AmSR 727; Litchfield v. Hutchinson, 
117 Mass. 195. 

Minn.—Schlechter vy. Felton, 134 
ae 1438, 158 NW 818, LRAI917A 
556, 

Mo.—Peters v. Lohman, 171 Mo. A. 
465, 482, 156 SW 783 [cit Cyc]; Sny- 
der v. Stemmons, 151 Mo. A. 156, 131 
SW 724 [quot Cye]; Merchants’ Nat. 
Bank v. Sells, 8 Mo. A. 85. 

N. Y.—Hadcock v. Osmer, 153 N. Y. 


Md. 


604,,. 4723NH) 9235 Haight -v.--Hayt, 
19 N. Y. 464; Ryder v. Wall, 29 
Mise. 3877, 60 NYS 585 [rev on 


other grounds 47 App. Div. 182, 62 
NYS 3843]. See Marsh v. Falker, 40 
N. Y. 562, 566 (where it is held that 
a representation expressed in posi- 
tive terms and based on information 
from others instead of on personal 
knowledge is not remediable fraud if 
“inadvertently expressed in positive 
terms without any intent to de- 
ceive’’). 

Or.—Palmiter v. Hackett, 95 Or. 12, 
185 P21105,136 PP o81. 

Tex.—Loper v. Robinson, 54 Tex. 
6105) Harris:--ve. Shear; ((Cive JAS) abi 
SW 136; 137 [quot Cyc]; McCall v. 
Sullivan 2 MexivAteCiveuGas ies oi 

Vt.—Stevens v. Blood, 90 Vt. 81, 83, 
96 A 697; Adams v. Ladeau, 84 Vt. 
460, 463, 79 A 996; Johnson y. Cate, 
75 Vit: 100; 538) A 3295" Cabot 7. Chris 
tie, 42 Vt. 121, 1 AmR 313. 

Wash.—Grant ‘v. Huschke, 74 
Wash. 257, 133 P 447. 

“A party may be guilty of fraud 
by passing off his mere belief as 
matter of knowledge.” Adams _ v. 
Ladeau, supra. 

“In such case*he knowingly passes 
off his belief as knowledge of the 
fact stated, which supplies the neces- 
sary element of scienter.” Stevens 
vy. Blood, supra. 

[a] HMaphazard falsehood and in- 
tentionally passing off belief for 
knowledge shows scienter sufficient 
to make representations fraudulent. 
Stevens v. Blood, 90 Vt. 81, 96 A 697, 

72. U. S.—Barnes v. Union Pac. 
R. Co., 54 Fed. 87, 4 CCA 199; Lynch 
v. Mercantile Trust Co., 18 Fed. 486, 
5 McCrary 6238. 

Ala.—Greil Bros. Co. v. McLain, 
197 Ala. 186, 72 S 410; Prestwood v. 
Carlton, 162 Ala. 327, 50 S 254. 

Cal.—Mayer v. Salazar, 84 Cal. 646, 
24 PI5OT: 

Tll.—Smith v. Hoffman, 122 Ill, A, 
198; Crane v. Schaefer, :140 Ill. A. 
647; Johnson v. Beeney, 9 Ill. A. 64. 

Ind.—Rochester Bridge Co. v. Mc- 
Neill, 188 Ind. 432, 122 NE 662; 
Wheatcraft v. Myers, 57 Ind. A. 3871, 
107 NE 81; Kirkpatrick v. Reeves, 
121 Ind.' 280, -22 NE‘\139; Romine v. 
Thayer, (A.) 128 NE 456; Maywood 
Stock Farm Importing Co. v. Pratt, 
60 Ind. A. 131, 110 NE 243; Menden- 
hall v. Stewart, 18 Ind. A. 262, 47 
NE 943. 

Iowa.—Dimond v. Peace . River 
Land, etc., Co., 182 Iowa 400, 165. NW 
1032; Evans y. Palmer, 137 Iowa 425, 
114 NW 912. See also supra § 35 
note 18 [d]. 

Me.—Pierce v. Cole, 110 Me. 134, 85 
A 567; Ballard v, Thibodeau, 84 A 
412; Braley v. Powers, 92 Me. 203, 
42 A 362; Pierce v. Cole, 110 Me. 134, 
85 A 567. 

Md.—McAleer vy. Horsey, 35 Md. 
439. 


[26C.J.] 1127 


the speaker’s fraud may consist in representing 
that he knows that of which he is ignorant” or 
in the passing of an opinion or a belief in the guise 
of actual knowledge,"1 and in such a ase he is 
liable, although he believed the facts to be as repre- 
The speaker’s representation is at least 


Mass.—Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 NE 168, 9 
AmSR 727; Litchfield v. Hutchinson, 
117 Mass. 195. But see Nash v. Min- 
nesota Title Ins., ete., Co., 163 Mass. 
574, 40 NE 1039, 47 AmSR 489, 28 
LRA 753 (where one ground of de- 
cision was that the speaker’s honest 
belief in the truth of positive mis- 
representations as to title was a 
valid defense). 

Mich.—Weinberg v. Ladd, 199 
Mich. 164, 165 NW 711. 

Minn.—Perkins  v. Orfield, 145 
Minn. 68, 175 NW 157; Schlechter v. 
Felton, 134 Minn. 143, 158 NW 813, 
LRAI917A_ 556. 

Miss.—Vincent v. Corbett, 94 Miss. 
46, 47 S 641, 21 LRANS 85. 

Mo.—Devero v. Sparks, 189 Mo. A. 
500, 176 SW 1056; Peters v. Lohman, 
171 Mo. A. 465, 482, 156 SW 783 [cit 
Cyc]; Snyder v. Stemmons, 151 Mo. 
A. 156, 131 SW 724 [quot Cyc]; Mer- 
ae Nat. Bank v. Sells, 3 Mo. A. 

Nev.—Foulks Accelerating Air Mo- 
tor Co. v. Thies, 26 Nev. 158, 65 P 
373, 99 AmSR 684. 

N, 153 N: 


. Y.—Hadcock v. Osmer, 
Y. 604, 47 NE 923 [aff 4 App. Div. 
435, 38 NYS 618]; Haight v. Hayt, 
19 N. Y. 464; Simpson v. J. I. Case 
Threshing Mach. Co., Ine., 170 NYS 
166, 169° [cit Cyc]; .Bystrom: v.27 Vil- 
lard, 175 App. Div. 4338, 162 NYS 100 
[app dism 220 N. Y. 765 mem, 116 
NE 1038 mem]; Lambert v. Elmen- 
dorf, 124 App. Div. 758, 109 NYS 574; 
Arnold v. Richardson, 74 App. Div. 
581, 77 NYS 763; Matter of Cushman, 
95 Mise. 9, 160 NYS 661; Bloomquist 
v. Farson, 88 Misc. 615, 151 NYS 356; 
Taylor v. Thomas, 55 Misc. 411, 106 
NYS 538 [rev on other grounds 124 
App. Div. 53, 108 NYS 454]; Ryder 
v. Wall, 29 Misc. 377, 60 NYS 535 
[rev on other grounds 47 App. Div. 
182, 62 NYS 343]. See Kushes v. 
Ginsberg, 99 App. Div. 417, 91 NYS 
216 [aff 188 N. Y. 680 mem, 81 NE 
1168 mem] (where the prevailing 
opinion holds a complaint bad for 
failure to aver a misrepresentation 
made with knowledge of its falsity 
or without belief in its truth, but 
the dissenting opinion holds the com- 
plaint good on the theory that under 
its wording defendant might have 
made a positive misstatement of fact 
ae any knowledge on the sub- 
ject). 

Or.—Palmiter v. Hackett, 95 Or, 12, 


LS5 Pr 1105) E86. seecd8l, 582. fauct 
Cyc]. 
Pa.—Hexter v. Bast, 125 Pa. 52, 


17 A 252, 11 AmSR 874. 

S. D.—McCabe v. Desnoyers, 20 
S. D. 581, .108 NW 341. 

Tex.—Loper v. Robinson, 54 Tex. 
510; Mid-Continent L. Ins. Co. v. 
Pendleton, (Civ. A.) 202 SW _ 769; 
Ford v. Sims, (Civ. A.) 190 SW 1165; 
Harris v. Shear, (Civ. A.) 177 SW 
136, 187 [quot Cyc]; Benton v. Kuy- 
kendall, (Civ. A.) 160 SW 4388; Gib- 
bens v. Bourland, (Civ. A.) 145 SW 
274: Mutual Bldg., ) etc.,. Assoc, ve 
McGee, (Civ. A.) 43 SW 1030; Mc- 
Gall véicSullivan,(t‘Tex.) Av Civ: Cas: 
S 1: ( 

Vt.—Stevens v. Blood, 90 Vt. 81, 96 
A 697; Adams v. Ladeau, 84 Vt. 460, 
79 A 996; Johnson v. Cate, 75 Vt. 100, 
53 A 329; Cabot v. Christie, 42 Vt. 
121, 1 AmR 3138. 

Wash.—Walker v. Callendar, 109 


Wash. 516, 187 P 380; Starwich v. 
Ernst, 100 Wash. 198, 170 P 584; 
Hamilton v. Mihills, 92 Wash. 675, 


159 P 887; George v. Kurdy, 92 Wash. 


977, 168 P 9653. lamb. v. Levy, 77 
Wash. -511,. 137: -P.410245—) Grant iw. 
Huschke, 74 Wash. 257, 133 P 447; 
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false with respect to his assertion of knowledge 7 
and in that sense it may be said to be made without 
A fortiori the speaker is 


belief in its truth.” 
liable for a representation made 


belief in the truth of the facts represented.” 
making representations: in positive language is not 
excused from liability for their falsity by the fact 
that he spoke in reliance upon the statements of 


Arrowsmith v. Nelson, 73 Wash. 658, 
P3281 PY T4382" Godfrey. v. Olson; 68 
Wash. 59, 122 P 1014; Lawson v. 
Vernon, 38 Wash. 422, 80 P 559, 107 
AmSR 880. 

W. Va.—Schaffner v. National Sup- 
ply:-Co., 80: W. Va. 111, 92 SE 580. 

“FHronest belief in the truth of an 
inducing statement of fact will ex- 
culpate from moral fault, but does 
not relieve from legal liability to 
make good.’ Prestwood v. Carlton, 
162 Ala. 327, 50 S 254 [quot Greil 
Bros. Co. v. McLain, 197 Ala. 136, 72 
S 410, 412]. 

“Where a party represents a ma- 
terial fact to be true to his personal 
knowledge, as distinguished from be- 
lief or opinion, when he ‘does not 
know whether it is true or not and 
it is actually untrue, he is guilty of 
falsehood, even if he believes it to 
be true.” Hadcock v. Osmer, 153 N. 
Y. 604, 608, 47 NE 923 [quot Roch- 
ester Bridge Co. v. McNeill, 188 Ind. 
432, 122 NE 662; Bystrom v. Villard, 
175 App. Div. 433, 162 NYS 100 (app 
dism 220 N. Y. 765 mem, 116 NE 1038 
mem); Matter of.Cushman, 95 Misc. 
9, 160 NYS 661]. 

[a] Well considered case.— 
Schlechter v. Felton, 134 Minn. 143, 
158 NW 813, LRA1917A 556. ; 

{[b] “fhe prevailing doctrine is 
that, if a person states as true, as 
of his own knowledge, material facts 
susceptible of knowledge, to one who 
relies and acts thereon to his injury, 
he cannot defeat recovery by show- 
ing that he did not know that his 
representations were false, or that 
he believed them to be true. The 
falsity and fraud consists in repre- 
senting that to be true which he did 
not know to be true.’ Lawson v. 
Vernon, 38 Wash. 422, roe 80 P 559, 
107 AmSR 880 [quot Walker v. Cal- 
lendar, 9109 Wash. 516, 187 FP 380, 
382]. 

{[c] An association is not relieved 
from liability for a false representa- 
tion made by its president under a 
claim of actual knowledge and with- 
in the scope of his authority, be- 
cause the president believed such 
representation to be true. Mutual 
Bldg., etce., Assoc. v. McGee, (Tex. 
Civ. A.) 43 SW 1030. 

73. Browning v. National Capital 
(Byehalicn UG ANoyoe CEO COR) aR IS cahdoy oie 
Packard, 152 Iowa 1, 130 NW 1076; 
Hubbard v. Weare, 79 Iowa 678, 44 


NW 915. See also supra § 35 note 
18 [d]. 
[a] “Whoever pretends to have 


positive knowledge of the existence 
of a particular fact ... when in 
truth he knows nothing about it, 
does in reality make a wilful repre- 
sentation which he knows to be 


false.” Browning v. National Capi- 
tal bank ois, Apps «GDreG,). 1% Lovo 
same effect Smith v. Packard, 152 
Iowa 1, 130 NW 1076. 

74. Serrano v. Miller, etc., 
Commn. Co., 117 Mo. A. 185, 98 SW 
810; Bennett v. Judson, 21 N. Y. 
238; Cabot v. Christie, 42 Vt. 121, 
126500 le Amira 3 13) See Hazard v. 


Irwin, 18 Pick. (Mass.) 95 (recogniz- 
ing this rule). 

“It is often said that a representa- 
tion is not fraudulent if the party 
who makes it believes it to be true. 
But a party who is aware that he 
has only an opinion... and repre- 
sents that opinion as knowledge, does 
not believe his representation to be 
true.” Cabot v. Christie, supra. 

[a] Honest belief inconsistent 
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without even a 
One 


with reckless ignorance.—(1) In the 
case of a representation made in 
reckless ignorance of its truth or 
falsity it is not competent for the 
speaker to set up his belief in its 
truth as a defense because such be- 
lief is logically inconsistent with 
reckless ignorance. Serrano v. Mil- 
ler, etc., Commn. Co., 117 Mo. A. 185, 
93 SW 810. (2) Representations as 
to the situation and characteristics 
of land made by one without the 
slightest knowledge on the subject 
could not be honestly made. Bennett 
Vv. Judson; 24, N.-¥. 238: 

75. U. S.—Cooper v. Schlesinger, 
111° U.. (S. 148, 4. SCt 360, 28 “Li: ed. 
382; U. S. v. Bradford, 148 Fed. 413 
[aff 152 Fed. 616, 81 CCA 606 (cer- 
tiorari den 206 U. S. 563, 27 SCt 795, 
51 L. ed. 1190)]; Hindman v. Louis- 
ville First Nat. Bank, 112 Fed. 931, 50 
CCA 628, 57 LRA 108 [writ of cer- 
tiorari den 186 U. S. 483, 22 SCt 943, 
46 L. ed. 1261]. 

Ind.—Hartford L. Ins. Co. v. Hope, 
40 Ind.~A. 354, 81 NE 595, 1088. 


Md.—Robertson ‘v. Parks, 76 Md. 
118, 24 A 411. 
Tex.—Morrison v. Adoue, 76 Tex. 


255, 183 SW 166; Katzenstein v. Reid, 
41 Tex. Civ. A. 106, 91 SW 3860 (dic- 
tum). 

Wash.—Agnew v. Hackett, 80 
Wash, 236, 141 P 319. 

Eng.—Derry v. Peek, 14 App. Cas. 
337, 12 ERC 250; Smith v. Chadwick, 
9 App. Cas. 187; Evans v. Collins, 5 
Q. B. 804, 48 ECL 804, 114 Reprint 
1458; Taylor v. Ashton, 11 M. & W. 
401, 415, 152 Reprint 860. 

Ont.—Morrison v. Connor, 17 Ont 
WN 181 (recognizing this rule). 

Sask.—Davis v. Burt, 3 Sask. L. 
446. 
“Tt is not necessary to shew that 
the defendants knew the facts to be 
untrue; if they stated a fact which 
was true for a fraudulent purpose, 
they at the same time not believing 
that fact to be true, in that case it 
would be both a legal and morat 


fraud.” Taylor v. Ashton, supra, 
[quot Derfy v. Peek, 14 App. Cas. 337, 
STbcy ae Davis tw. Bunt) (Sask) Mats 


WestLR 534, 541]. To same effect 
Cooper v. Schlesinger, 111 U. S. 148, 
4 SCt 360, 28 L. ed. 382 [quot U. S. 
v. Bradford, 148 Fed. 4138, 424 (aff 
152 Fed. 616, 81 CCA 606, certiorari 
den 206 U. S. 568, 27 SCt 795, 51 L. 
ed. 1190)]. 

[a]. Well considered case.—Hart- 
ford L. Ins, Co. v. Hope, 40 Ind. A. 
354, 81 NE 595, 1088. 

[b] No belief.—‘‘An untrue state- 
ment as to the truth or falsity of 
which the man who makes it has no 
belief is fraudulent; far in making 
it, he affirms he believes it, which 


is false.’ Smith v. Chadwick, 9 
App. Cas. 187, 203. 
[ec] Statements need not be 


“reckless.”—If defendant made mis- 
representations neither with knowl- 
edge of their falsity nor recklessly, 
nevertheless he would be liable if 
he made them without knowing 
whether they were true or false. 
penew v. Hackett, 80 Wash. 2386, 141 

76. Fisher v. Mellen, 103 Mass. 
503; Shane v. Jacobson, 136 Minn. 
386, 162 NW 472; Cohen v. Missouri, 
ete., R.iCo., 44, Tex. Civ. A. 381,/ 98 
SW 4387; Corey v. Boynton, 82 Vt. 
257, 72 A 987, 

77. Fisher v. Mellen, 103 Mass. 
503; U. S. Gypsum Co. v. Shields, 
(Tex, Civ. A.) 106 SW 724, -727) fate 
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third persons 7@ or that he was himself deceived,’” 
and this is especially true if ordinary precaution or 
foresight would have prevented the mistake.’® 
viously the speaker is liable if his belief was un- 
warranted,’® and it has been held that even a belief 
based upon trustworthy information is no defense 
where the representation was made as of the speak- 
er’s knowledge.®® 


Ob- 


But there is authority to the ef- 


101 Tex. 473, 108 SW 1165]; Parker 
v. McAra (Sask.) 10 DomLR 37, 23 
WestLR 141. See Haight v. Hayt, 
19 N. Y. 464 (where Denio, J., said 
that defendant’s belief that a mort- 
gage was invalid did not justify his 
positive denial that there was a 
mortgage on the premises bought by 
plaintiff in reliance on defendant’s 
statement). 

“That a party making the repre- 
sentations was himself deceived by 
another is no defense, as he has ex- 
pressly or impliedly represented that 
he has knowledge of such facts.” 
U. S. Gypsum Co. v. Shields, supra. 

78. Dunham vy. Smith, 15 Okl, 285, 
81. P 427. 

“If the mistake is one which the 
party making it, from his knowledge 
ef the facts, or from his position 
and opportunity of ascertaining the 
facts, could readily have discovered 
before making it, and he acted with- 
out due regard for the rights of the 
other party, and without proper cau- 
tion to ascertain the truth of the 
statements made by him, and the 
other party relied upon these state- 
ments and was thereby damaged, we 
do not think that the law would ex- 
cuse such a false representation on 
the ground that it was a mistake.” 
Dunham v. Smith, supra 

79. Neff v. Mattern, 28 Cal. A. 39; 
151 P 382; Scholfield Gear, etce., Co. 
Vv. Scholfield, W1);Conn- tf 40 A 1046; 
Leasure v. Hughes, (Okl.) 178 P 696; 
Hood v. Wood, 61 Okl. 294, 161 P 
210; Werline v. Aldred, 57 Okl, 391, 
157 P 305, 158 P 893; Howe v. Mar- 
tin, 23 Okl. 561, 102 P 128, 138 AmSR 
840; Denis v. Nu-Way Puncture Cure 
Co., 170 Wis. 338, 175 NW 95. 

{a] A groundless belief in the 
truth of positive assertions concern- 
ing matters of which the speaker is 
ignorant is no defense to a charge 
of fraud. Scholfield Gear, ete., Co. 
v. Scholfield, 71 Conn. 1, 40 A 1046. 

[b] Expert's report.—That an 
oil company’s prospectus was based 
upon an expert’s report on the prop- 
erty was no defense to suit for mis- 
representation, unless such report 
was not only believed by defendants, 
but was also worthy of belief. Neff 
v. Mattern, 28 Cal. A. 99, 151 P 382. 

[c] Obviously false representa- 
tions.—Denis v. Nu-Way Puncture 
Cure Hse 170 Wis. 233, 175 NW 95. 

80. Ind.—Kirkpatrick v, Reeves, 
121 Ind. 280, 22 NE 139; Maywood 
Stock Farm ‘Importing Co. Ww. Wrath 
60 Ind. A. 181, 110 NE 243. 

Mass.—Huntress v, Blodgett, 206 
Mass. 318, 92 NE 427. 

Minn.—Schlechter v. Felton, 134 
Minn. 148, 158 NW 8138, LRAI1917A 


556. 
Or.—Palmiter v. Hackett, 95 Or. 


12, 185 P 1105, 186 P 581, 582 Cquot 


Cyc]. 

Tex.—Wortman v. Young, (Civ. A.) 
221 SW 660; Barclay v. Deyerle, 53 
Tex. Civ. A. 236,-+16 SW 123: 

See also Texas cases infra § 53 
note ,15 [el]. 

See Hockensmith v. Winton, 11 
Ala. A. 670, 66 S 954 (holding that a 
seller who did not believe his repre- 
sentations true was not excused from 
liability for their falsity by the fact 
that the information upon which 
they were based came from an ap- 
parently reliable source); Schenck _ 
v. Knott, 31 Oh. Cir. Ct. 581 (where 
the court held that an instruction to 
the effect that one was not liable for 
a statement signed without knowl- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 
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fect that there can be no redress for a representa- 
tion as of the speaker’s knowledge unless he was 
consciously ignorant *! or recklessly indifferent ® 
to its truth or falsity; and according to this view 
the lack of reasonable grounds for a belief is mere- 
ly inconclusive evidence of fraud.®? 

Negligent misrepresentations. Fraud cannot be 
predicated upon representations made negligently 
or erroneously, but in good faith and with neither 
intention to deceive nor reckless disregard for their 


‘edge of its truth or falsity was in- 
correct because not sufficiently 
guarded, and then in language 
equally unguarded stated that while 
“there are instances where one as- 
sertS as a matter of positive cer- 
tainty that a thing is a fact” and is 
not justified yet ‘‘although a person 
may not know a thing to be true, if 
he has a belief, founded upon cred- 
ible information ...he cannot be 
charged with fraud in expressing 
that belief,’ for the latter part of 
which statement the court contents 
itself with citing the authority of 
“common sense’’). 

[a] Well considered case.— 
Schlechter v. Felton, 134 Minn. 1438, 
‘159 NW 813, LRA1917A 556. 

[b] BHven “due diligence to ascer- 
tain the truth in regard to state- 
ments made as of matters of fact 
within one’s own knowledge is not 
enough to relieve the maker of them 
of liability, if they are false and are 
relied upon as true, and the person to 
whom they are made suffers loss 
thereby.’ Huntress v. Blodgett, 206 
Mass. 318, 92 NE 427. 

81. Peters v. Lohman, 171 Mo. A. 
465, 487, 156 SW 783; Snyder v. Stem- 
mons, 151 Mo. A. 156, 166, 131 SW 724 
[quot Cyc]; Miller v. Rankin, 136 Mo. 
A. 426, 117 SW 641; Lamberton v. 
Dunham, 165 Pa. 129, 30 A 716. 

[a] Statement on reliable infor- 
mation.—“A man who has received 
information of a fact from a reliable 
source and which he has every rea- 
son to believe and does believe, can- 
not, when reporting such to be a 
fact, have a consciousness that he 
has no knowledge of the subject”? and 
is therefore not liable for fraud even 
if the statement prove untrue. Pe- 
ters v. Lohman, supra. 

g2. Angus v. Clifford, [1891] 2 Ch. 
449: White v. Sage, 19 Ont. A. 135. 

[a] Conscious ignorance or wiil- 
ful disregard.—A “reckless” misrep- 
resentation is one made either with 
conscious ignorance of its truth or 
in reckless disregard as to its truth 
or falsity and does not include a mis- 
representation made carelessly but 
in the honest belief that it is true. 
White v. Sage, 19 Ont. A. 135. 

83. Ray County Sav. Bank v. Hut- 

ton, 224 Mo. 42, 123 SW 47; Derry v. 
Peek, 14 App. Cas. 337, 12 ERC 250; 
Angus v. Clifford, [1891] 2 Ch. 449; 
Kerfoot v. Yeo, 20 Man. 129; White 
v. Sage, 19 Ont. A. 135, 140. See 
Schlechter v. Felton, 134 Minn. 143, 
146, 158 NW 8138, LRAI917A 556 
(where the court says that the prin- 
cipal difference between the cases 
holding that actual disbelief in the 
representation is necessary and those 
holding that a reckless indifference 
to its truth is sufficient ‘‘is that the 
making of the false statement which 
the speaker believes to be true, but 
the truth of which he has not suffi- 
ciently verified, is in the one case 
merely evidence of fraud, while in 
the other it is the fraud itself’’). 

“Absence of reasonable cause for 
believing the statement, or the mak- 
ing a statement which the least en- 
quiry would shew to be incorrect, 
may be evidence, but only evidence, 
that the statement was not really 
believed to be true.” White v. Sage, 
supra. 

“A false statement, made through 
carelessness and without reasonable 
ground for believing it to be true, 


. 
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truth or falsity,§* and the existence of facts which 
might well have caused the speaker to doubt the 
truth of his statements will not of itself necessarily 
impose liability.®® 
cumstances imposing a duty to use ecare,’* the 


In the absence of special cir- 


speaker can escape liability by proof of good faith 


even though he 


may be evidence of fraud, but it does 
not necessarily amount to fraud.” 
Ray County Sav. Bank v. Hutton, 224 
Mo. 42, 123 SW 47, 56. 

Representation unreasonably be- 
lieved to be true as affecting validity 
of contract see Contracts § 290. 
anne Ga.—Bennett v. Terrill, 20 Ga. 

Iowa.—Warfield v. Clark, 118 Iowa 
69, 91 NW 83838; Boddy v. Henry, 113 
Iowa 462, 85 NW 771, 53 LRA 769; 
MckKown v. Furgason, 47 Iowa 636. 

Md.—Donnelly v. Baltimore Trust, 
ete., Co.,. 102 Md. 1, 61 A 301. 

Mass.—Tucker v. White, 125 Mass. 
344; Pearson v. Howe, 1 Allen 207. 

Mo.—McCauley v. Brown, 99 Mo. A. 
625, 74 SW 464; Lovelace v. Suter, 
93 Mo. A. 429, 67 SW 737. 

N. Y.—Kountze v. Kennedy, 147 
N. Y. 124, 41 NE 414, 49 AmSR 651, 
29 LRA 360 [aff 72 Hun 311, 25 NYS 
682]; Salisbury v. Howe, 87 N. Y. 
128; Wakeman v. Dalley, 51 N. Y. 27, 
10 AmR 551; Marsh v. Falker, 40 
N. Y. 562; Chester v. Comstock, 40 
N. Y. 575 note; Bell v. James, 128 
App. Div, 241, 112 NYS 750 [aff 198 
N. Y. 5138 mem, 92 NE 1078 mem]; 
Duryea v. Zimmerman, 121 App. Div. 
560, 106 NYS 2387. 

N. C.—Gerkins v. Williams, 48 N. 
C. 11; McEntire v. McEntire, 43 N. C. 
297; Hamrick y. Hogg, 12 N. C. 350. 

Pa.—Lamberton v. Dunham, 165 
Pa. 129, 30 A 716; Dilworth y. Brad- 
ner, 85 Pa. 238. 

Eng.—Derry v. Peek, 14 App. Cas. 
337, 12 ERC 250 [rev 37 Ch. D. 541]; 
Western Bank v. Addie, L. R. 1 H. L. 
Sc. 145; Evans vy. Collins, 5 Q. B. 804, 
48 ECL 804, 114 Reprint 1453; Le 
Lievre v. Gould, [1893] 1 Q. B. 491; 
Firbank v. Humphreys, 18 Q. B. D. 
54; Angus v. Clifford, [1891] 2 Ch. 
449; Glasier v. Rolls, 42 Ch. D. 436; 
Evans v. Edmonds, 13 C. B. 777, 76 
ECL 777, 138 Reprint 1407; Taylor v. 
Ashton, 11 M. & W. 401, 152 Reprint 
860; Moens v. Heyworth, 10 M. & W. 
147, 152 Reprint 418. 

Ont.—Dawson vy. Quinlan & Rob- 
ertson, Ltd., 17 OntWN 84; Silver- 
thorn v. Hunter, 5 Ont. A. 157. 

“To make a statement carelessly 
whether it be true or false, and 
therefore without any real belief in 
its truth, appears to me to be an 
essentially different thing from mak- 
ing, through want of care, a false 
statement. which is nevertheless 
honestly believed to be true.” Derry 
v. Peek, 14 App. Cas. 337, 361, 12 ERC 
250 [quot Donnelly v. Baltimore 
Trust, etc., Co., 102 Md. 1, 18,61 A 301]. 

[a] Reason for rule.—‘Infallible 
knowledge of facts is never, attain- 
able, and it is, or ought to be, enough 
that one has carefully endeavored to 
learn the truth from 
sources and believes he has learned 
it. Such conduct is very different 
morally and we think legally, from 
recklessly asserting something to be 
true from a vague belief of its truth 
which the speaker has taken no pains 
to verify.’ Lovelace v. Suter, 93 Mo. 
A. 429, 440, 67 SW 737 [cit Scotland 
Western Bank v. Addie, L. R. 1 H. L. 
Se. 145]. 

[b] Demurrable declaration.—‘Tf 
a declaration were framed, charging 
that the defendant falsely and negli- 
gently made a representation, know- 
ing that it was intended to be acted 
upon by the plaintiff, and that it was 
so acted upon to his injury, without 


appropriate- 


acted with gross negligence §? and 


without a reasonable basis for belief in the truth 
of his representations.*§ 
reasonableness but the sincerity of the speaker’s 


The true test is not the 


any averments that it was false to 


his knowledge or fraudulently made, 
it would be bad on demurrer.”  Sil- 
verthorn v. Hunter, 5 Ont. A. 157, 


162. See also infra § 152. 

[c] Corporation director’s negli- 
gence.—In the absence of an intent 
to deceive, or reckless disregard of 
truth, fraud cannot be predicated on 
a misrepresentation of facts due to 
the negligence of directors who failed 
to learn facts ascertainable by the 
use of ordinary prudence. Bell v. 
James, 128 App. Div. 241, 112 NYS 
750 [aff 198 N. Y. 513 mem, 92 NE 
1078 mem]. To same effect McCauley 
v. Brown, 99 Mo. A. 625, 74 SW 464. 

{d] Errors of judgment.—The 
rule that reckless statements may 
amount to fraud does not render a 
person liable for false representa- 
tions where he has merely erred in 
judgment in drawing a conclusion 
from known facts. Bennett v. Ter- 
rill, 20 Ga. 

Liability for negligent representa- 
tions made by one under a duty to 
know the truth see supra § 41. 

85. Salisbury v. Howe, 87 N. Y. 
128; Wakeman v. Dalley, 51 N. Y. 27, 
10 AmR 551 [aff 44 Barb. 498]. 

86. See supra § 41. 

87. . H.—Shackett v. Bickford, 
74 N. H. 57, 65 A 252, 124 AmSR 933, 
7 LRANS 646. 

Eng.—Le Lievre v. Gould, [1893] 
1 Q. B. 491, [overr Cann v. Wilson, 39 
Ch. D. 39]; Low v. Bouverie, [1891] 
3, Ch. 82; Angus v. Clifford, [1891] 2 
Ch. 449. See also Derry v. Peek, 14 
App. Cas. 337, 12 ERC 250 (this case 
which involved the liability of di- 
rectors for false statements in a 
prospectus issued by them, gave rise 
to much adverse criticism; its effect 
was nullified by statute in so far as 
it concerned the class of corporation 
cases to which it applied [Directors’ 
Liability Act, 1890; 53 & 54 Vict. ¢ 
64] but the decision was expressly 
affirmed and followed with respect to 
the general principle that honest be- 
lief would protect the speaker from 
liability for misrepresentations made 
with gross negligence in Le Lievre 
v. Gould, supra; Low v. Bouverie, 
supra; Angus v. Clifford, supra). 

Alta.—A. Urquhart & Co., Ltd. v. 
Canadian Pac. R. Co., 2 Alta. L.' 280, 
11 WestLR 425, 


B. C.—Gillis Supply Co., Ltd. v. 
Chicago, etc. Ri (Co., 16 BB: Ce. 264. 
Ont.—Silverthorn v. Hunter, 5 


Onite “AL 50 
“An action of this kind cannot be 
supported without proof of fraud, an 


intention to deceive, and... it is 
not sufficient that there is blundering 
carelessness, however gross, unless 


there is wilful recklessness, by which 
I mean wilfully shutting one’s eyes, 
which is of course fraud.” Angus v. 
Clifford, [1891] 2 Ch. 449, 469 [quot 
Gillis Supply Co. v. Chicago, etc., R. 
Cos, [68 BSICe 2545-262 

“Negligent misrepresentation does 
not amount to deceit, and negligent 
misrepresentation can only amount 
to a cause of action if there exist a 
duty to be careful—not to give in- 
formation except after careful in- 
quiry.” Low v. Bouverie, [1891] 3 
Ch, 82, 105 [quot A. Urquhart & Co., 
latdy ve Canadian. PaceoR® Co.2) Altar 
Ty 1280552903). 

88. Mo.—Ray County Sav. Bank 
v. Hutton, 224 Mo. 42, 123 SW 47. 

Pa.—Duff v, Williams, 85 Pa. 490. 
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Belief that representation will become true. 
a person falsely represents that certain facts ex- 
ist, when he knows that they do not, he is guilty 
of fraud, although he may believe that in the future 
they will turn out to be as represented. 

(2) Representations Professedly on In- 
formation and Belief. One who qualifies his repre- 
sentation by language indicating that it is made 
merely on information and belief, and who hon- 
estly believes such representation to be true, is 
And this is especially 
true where the speaker in good faith gives: the 


[§ 51] 


not liable for its falsity.°1’ 


sources of his information so that 


Eng.—Derry v. Peek, 14 App. Cas. 
837, 12 ERC 250 [rev 37 Ch. D. 541]; 
Scotland Western Bank y. Addie, L. 
R. 1H. L. Se. 162; Angus v. Clifford, 
[1891] 2 Ch. 449; Glasier v. Rojls, 42 
Ch. D. 436, 460. 

Can.—Petrie v. Guelph Lumber Co., 
11 Can. S, C. 450 [dism app 11 Ont. 


A. 336 (dism app 2 Ont. 218)]: 

Man.—Kerfoot v. Yeo, 20 Man. 
129. 

N. S.—Doyle v. Smith, 40 N. S. 
157. 

Ont.—White v. Sage, 19 Ont. A. 
135 


“The House of Lords have held 
that if a statement is untrue in fact, 
but believed to be true, though with- 
out any reasonable grounds for such 
belief, no action for deceit will lie.” 
Glasier v. Rolls, supra [quot Doyle 
v. Smith, 40 N. S. 157, 160]. 

[a] Erroneous representations of 
their company’s prospects made by 
directors on inadequate grounds but 
with a bona fide belief in their truth 
were not grounds for recovery in de- 
ceit by one injured through reliance 
thereon. Petrie v. Guelph Lumber 
Co:, 11 Can. S. C. 450 [dism app 11 
Ont. A. 336 (dism app. 2 Ont. 218)]. 

{b] “Negligent” distinguished from 
“fraudulent” representation. — Novo 
action can be maintained for neg- 
ligent misrepresentation as distin- 
guished from fraudulent misrepre- 
sentation, since an honest belief, 
even if based upon inadequate 
grounds, is Aes fraud. White v. Sage, 
19 Ont. A. 

89. TGA BEriOn v. Dunham, 165 Pa. 
129, 30 A 716; Dilworth v. Bradner, 
85 Pa. 238; Wilson v. Talheimer, 20 
Pa. Co. 203. See Loeb v. Godchaux, 
2 McG. (La.) 140 (no one can be com- 
pelled to respond when applied to for 
information concerning the integrity 
and financial responsibility of a con- 
templated purchaser; if he does 
speak, he must do so honestly, but is 
not held to extraordinary care or dili- 
gence in the matter of investigating 
or in the explanation of his mean- 
ing). i 

{a] Test subjective.—The ques- 
tion whether defendant had reason- 
able grounds for believing in the 
truth of his representations is not 
the test of liability for deceit, the 
true test being whether defendant 
sincerely believed in the truth of his 
misrepresentations. If he did, he 
is not liable as ‘to say that a man 
can be guilty of a fraud who acted 
honestly is an absurdity.” Wilson 
v. Talheimer, 20 Pa. Co. 208, 204. 


90. Hubbard v. Wease, 79 Iowa 
678, 44 NW 915; Grosh v. Ivanhoe 
Gand, ete; Co. 95 Va. 161; 27 SE 
841. - 


91. U. S—Bell v. Morley, 223 Fed. 
628, “630, 1389 CCA 174 [quot Cyc]. 

Ca 1.—Davidson v. Jordan, 47 Cal. 
851. 

Ga.—Slade v. Little, 20 Ga. 371. 

Tll.—Eckman v. Webb, 116 Ill. A. 


467. 
Iowa.—Hanson v. Kline, 136 Iowa 
101, 118 NW 504. 


Kan.—Stevens v. Allen, 51 Kan. 


144, 32 P 922. 
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readily investigate for himself.9? But referring the 


If 


cumstances.°4 


to was one for 


the hearer may 


Mass.—Cooper v. Jovering, 106 
Mass. 77; Page v. Bent, 2 Metc. 371. 

Mich.—Krause v. Cook, 144 Mich. 
365, 108 NW 81. 

Minn.—Humphrey v. Merriam, 32 
Minn. 197, 20 NW 138; Merriam v. 
Pine City Lumber Co., 23 Minn. 314. 

Mo.—Stacey v. Robinson, 184 Mo. 
A. 54, 168 SW 261; Lovelace v. Suter, 
93 Mo. A. 429, 67 SW 737. See Hume 
v. Brelsford, 51 Mo. A. 651 (holding 
recovery could not be thhad for an 
erroneous description of property 
where the speaker qualified his state- 
ment by saying that he had never 
seen the property but his statement 
was true so far as he knew, and 
stating that while there was a bare 
suspicion that the speaker knew more 
than he stated, such bare suspicion 
was not sufficient to sustain a charge 
of fraud). 


Nebr.—Moore v. Scott, 47 Nebr. 
346, 66 NW 441. 
N. J.—Lams v. Fish,’ 86 N. J. L. 


321, 90')A 1105; Kafka v. Grant, (73 
N. J.-L. 451, 63 A 900. 

N. Y¥.—Duryea v. Zimmerman, 121 
‘App... Div. 560) 106° NYS 287; Catlin -v. 
Vietor, 52 N. Y. Super. 169. 

Oh.+~—Crist v. Dice, 18 Oh. St. 536; 
Foreman v. Compton, 4 Oh. Dec. (Re- 
print) 479, 2 ClevLRep 218. 

S. D.—McCabe v. Desnoyers, 20 S. 
D. 581, 108 NW 341. 


Wash.—Parker  v. Brainard, 91 
Wash. 428, 157 P 1078; Jarvis v. 
Treland, 89 Wash. 286, 154 P 455; 


English v. Grinstead, 12 Wash. 670, 
42 P 121. 
ene Va.—Crislip v. Cain, 19 W. Va. 

Wis.—Smith_  v. § Wis: 
551, 68 AmD 73. 

Ont.—Clark v. Gray, 1 OntWR 370. 

“Tf a person received information 
from others and believes it, repeats 
it, explaining that he has no personal 
knowledge, he is not guilty of fraud.” 
Krause v. Cook, 144 Mich. 365, 369, 
108 NW 81. 

[a] Thus, where defendant be- 
lieved information received in let- 
ters concerning oil lands to be true 
and: in repeating it to plaintiff ex- 
plained his lack of personal knowl- 
edge, he was not liable in tort for 


Mariner, 


deceit. Cooper v. Lovering, 106 
Mass. 77. 

{[b] Avowedly an approximation 
only.—Kafka v. Grant, 73 N. J. L. 


451, 68 A 900. 

{c] “True as far as I know.”— 
Slade v. Little, 20 Ga. 371; Hume vy. 
Brelsford, 51 Mo. A. 651. 

92. Gleason v. Proud, 31 Cal. A. 
123, 159 P 885; Davidson v. Jordan, 
47 Cal. 351; Cooper v. Lovering, 106 
Mass. 77; Albion Milling Co. v. 
Weeping Water First Nat. Bank, 64 
Nebr. 116, 89 NW 688; Griffing v. Dil- 
ler, 21 NYS 407. 

93. Ill.—Hicks v. Stevens, 121 Ill. 
186, 11 NE 241. 

Ky.—Campbell v. Hillman, 15 B. 
Mon. 508, 61 AmD 195. 


Mass.—Stone v. . Pentecost, 206 
Mass. 505, 92 NE 1021. 
Mich.—Smith v. Werkheiser, 152 


Mich. 177, 115 NW 964, 125 AmSR 
15 LRANS 1092; Webster v. 


hearer to other sources of information and advising 
him to investigate for himself does not necessarily 
excuse the speaker from lability;°? and whether 
it will or not in a given case depends upon the eir- 
It will not excuse him if he has 
reason to know that the information which the party 
might obtain there would be untrue;** nor if qualified 
representations were coupled with assertions made 
as of personal knowledge by the speaker °° or a co- 
tort-feasor,®” if the source of information referred 


which the speaker was liable on 


principles of agency,®® or if the speaker knew °° or 


Bailey, 31 Mich. 386. 

Nebr.—Armstrong yv. 
Nebr. 358, 51 NW 856. 

N. J.—Stover v. Wood, 26 N. J. Eq. 
417 [aff 28 N. J. Ea. 2537. 

[a] Where an inventor accom- 
panied representations as to his in- 
vention with the advice that the pur- 
chaser investigate for himself, this 
did not relieve the inventor from 
liability since he knew no other in- 
formation could be secured. ‘ Hicks 
v. Stevens, 121 Ill. 186, 11 NE 241. 

94. Stone v. Pentecost, 206 Mass. 
505, 92 NE 1021; Arnold v. Teel, 182 
Mass. 1, 64 NE 413; Whiting v. Price, 
172 Mass. 240, 51 NE 1084, 70 AmSR 
262; Savage v: Stevens, 126 Mass. 
207; Handy v. Waldron, 19 R. I. 618, 
35 A 884. 

95. Hanscom vy. Drullard, 79 Cal. 
234, 21 P 736; Barron v. Myers, 146 
Mich. 510, 109 NW 862; Chisolm v. 
madecen: 32 Si @y wa. "220, 47) Aca 

[a] Sending victim to confeder- 
ate—‘“‘One guilty of fraud cannot 
escape responsibility by sending his 
victim to a confederate for an opin- 
ion.” Barron v. Myers, 146 Mich. 
510, 109 NW 862. 

96. -Ristvedt v. Walters, (Minn.) 
178 NW 166; Jankowsky v. Slade, 60 
Wash. 591, 111 P 773. 

97. Manning v. McClure, 168 Mo. 
A. 533, 154 SW 803. 

[a] Joint owners.—The fact that 
one of three owners in misrepresent- 
ing land remarked that he had never 
seen it did not relieve him of liabil- 
ity where he made his misrepresen- 
tations as positive statements of 
fact and called in another owner as 
one who had seen it and who then 
and there made practically the same 
misrepresentations, so that the mis- 
representations of one were those of 
both. Manning v. McClure, 168 Mo. 
A. 533, 154 SW 803. 

98. Cook vy. Castner, °9 Cush: 
(Mass.) 266. 

[a] Where one partner innocently 
repeats the misrepresentations of a 
copartner, referring to him as au- 
thority for the statements made, the 
speaker is not within the rule ex- 
empting one from liability for mis- 
representations repeated from an- 
other source. Being liable for the 
fraud of a copartner, the speaker is 
liahle for repetition of misrepresen- 
tations made by a copartner. Cook 
v. Castner, 9 Cush. (Mass.) 266. 


Helfrich, 34 


99. Iowa.—Hanson v. Kline, 136 
Iowa 101, 118 NW 504. 

Kan.—Kurt v. Com, 101 “Kan. 154; 
165 P 827. 

Mass.—Savage v. Stevens, 126 
Mass. 207; Cooper v. Lovering, 106 
Mass.: 77. 


Mo.—Peters v. Lohman, 171 Mo. A. 
465, 489, 156 SW 783 [cit Cyc]. 
Hae’ C.—Lunn v. Shermer, 93 N. C. 
Or.—Corby v. Hull, 72 Or. 429, 143 


P1639: 

Tex.—Houston, ete, R. Co. 
Bright, (Civ. AL) 156 SW 304, 316 
[eit Cye]. 

[a] Repeating another’s untrne 


statement.—-Where after a superficial 
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had reason to know? that his representations were 
Nor can the speaker escape liability on the 
ground that he merely repeated what another said 
if his language amounted to an inducing representa- 
tion? of a positive character, as where he made 
statements as of his own knowledge, without dis- 
closure of the fact that he was merely relying upon 
information received from others;* nor if he stated 
that it was made on reliable information when he 


false. 


in fact had no information.® 

[§ 52] (3) 
lief.® 
ion or belief is not fraud.” 


examination defendant employer’s 
physician declared plaintiff em- 
* ployee’s injuries slight and tempo- 
rary, and later a disinterested phy- 
sician made a more thorough exam- 
ination and found them serious and 
permanent, it was fraud for defend- 
ant’s claim agent with knowledge of 
. the second physician’s statement to 
repeat to plaintiff only the statement 
of the first physician and thus secure 
a release for an inadequate sum. 
Houston, etc., R. Co. v. Bright, (Tex. 
Civ. A.) 156 SW 304. 

{[b] Intentionally misstating in- 
formation.—One making a false rep- 
resentation respecting existing con- 
ditions, and stating that he repeats 
information received from _ others, 
’when he knows that the information 
is false, or, when he _ intentionally 
misstates the information, is guilty 
of fraud. Hanson y. Kline, 136 Iowa 
101, 113 NW 504.- 

{c] One’s statement of a fact 
“as far as he knows” is false and 
fraudulent, if he knows that the fact 
is otherwise than as stated. Lunn v. 
Shermer, 93 N. C. 164. 

1. Hanscom vy. Drullard, 79 Cal. 
234, 21 P 736. 


2. SBarbian. Vv. Grant, Clex:. Civ: 
A.) 190 SW 789. 
8. Ristvedt v. Walters, (Minn.) 


178 NW 166; Merriam v. Pine City 
Lumber Co., 23 Minn. 314; Maddox 
v. Clark, 107 Tex. 212, 175 SW 1053; 
Boles v. Aldridge, 107 Tex. 209, 211, 
175 SW 1052; Wortman v. Young, 
(Tex. Civ. A.) 221 SW 660. 

“A statement loses its quality as 
mere related information when once 
its reliability is positively affirmed 
and vouched for.” Boles v. Aldridge, 


supra. 
fa] Fraudulent and positive mis- 
representations, although _ profess- 


edly made on information from oth- 
ers, are actionable. Merriam v. Pine 
City Lumber Co., 23 Minn. 314. 


.4 U. S.—Lynch v. Mercantile 
Trust Co., 18 Fed. 486, 5 McCrary 
623. 

Ind.—Kirkpatrick v. Reeves, 121 


Ind. 280, 22 NE 139. 

Mass.—Fisher v. Mellen, 103 Mass. 
503. 

Mich.—Stone v. Covell, 29 Mich. 
359. 

Minn.—Rigges v. Thorpe, 67 Minn. 
217, 69 NW 891. 


Mo.—Hamlin vy. Abell, 120 Mo. 188, 
25 SW 516. 
5. Hanson v. Kline, 136 Iowa 101, 


113 NW 504; Philpot v. Edge, (Tex. 

Civ. A.) 224 SW 263. 
6. Cross references: 

Expressions of opinion in general see 
supra §§ 20-24, 

Promissory statements see supra § 
25 


State of mind as a fact see supra § 
6 


26. 

WET Sword ve, Goddard) wis 
How. 198, 14 L. ed. 111; Schagun v. 
Scott Mfg. Co., 162 Fed. 209, 89 CCA 
189; Lynch v. Mercantile Trust Co., 
18 Fed. 486, 5 McCrary 623 (dic- 
tum). 

Ala.—Cooke v. Cook, 100 Ala. 175, 
14 S 171; Brown v. Freeman, 79 Ala. 
406; Stow v. Bozeman, 29 Ala. 397. 

Ind.—State Bank v. Hamilton, 2 
Ind. 457. 


Representations of Opinion or Be- 
An honest but erroneous expression of opin- 
Since a statement con- 


FRAUD 


[§ 53] 


e. 


gree, 


Nebr.—Albion Milling Co. v. Weep- 
ing Water First Nat. Bank, 64 Nebr. 
116, 89 NW 638. 

N. Y.—Oberlander v. Spiess, 45 N. 
Y,. 175; Marsh v. Falker, 40 N. Y. 562; 
Nelson v. Luling, 36 N. Y. Super. 
545, 46 HowPr 861 [aff 62 N. Y. 645 
mem ]. 

S. D.—McCabe v. Desnoyers, 20 S. 
D. 581, 108 NW 341. 

Vt.—Crown v. Brown, 30 Vt. 707. 

“Fraud means an intention to de- 
ceive. If there was no such inten- 
tion; if the party honestly stated his 
own opinion, believing at the time 
that he stated the truth, he is not 
liable in this form of action, al- 
though the representation turned out 
to be entirely untrue.” Lord v. God- 
dard, 13 How. (U. S.) 198, 211, 14 


L. ed. 111 [quot Schagun v. Scott 
Mfg. Co., 162 Fed. 209, 212, 89 CCA 
189]. 

8. Page v. Bent, 2 Metc. (Mass.) 


371; Krause v. Cook, 144 Mich. 365, 
108 NW 81. 

[a] “fhe reason is, that it is 
apparent from the subject matter, 
that what is thus stated as knowl- 
edge must be considered and under- 
stood, by the party to whom it is ad- 
dressed, as an expression of strong 
belief only, because it is a subject 
of which knowledge, in its strict 
sense, cannot be had.” Page v. Bent, 
2 Mete. (Mass.) 371, 374. 

9. Tucker v. White, 125 Mass. 344; 
Page v. Bent, 2 Metc. (Mass.) 371; 
Polk Bank v. Wood, 189 Mo. A. 62, 72, 
L738 “SW ).1093> Peit. Cyc]; Spead. v- 
Tomlinson, 73 N. H. 46, 59 A 376, 68 
LRA 482; McCabe v. Desnoyers, 20 
S. D, 581, 108 NW 341. 

fa] Latent disease.—Where the 
diseased condition of a horse was so 
latent that it could not be ascer- 
tained by the reasonable investiga- 
tion of the seller, he was not liable 
for the falsity of honest misrepre- 
sentations of soundness. Polk Bank 
v. Wood, 189 Mo. A. 62, 173 SW 1093. 

10. Ind.—State Bank v. Hamilton, 
2 Ind. 457. 

Mo.—Gains v. Massey, 190 Mo. A. 
199, 176 SW 427. 

N. J.—Cummings v. Cass, 52 N. J. 
L. 77, 18 A 972; Cowley v. Smyth, 46 
N. J. L. 380, 50 AmR 432. 

N. Y.—Marsh v. Falker, 40 N. Y. 


562. See Van Vliet v. McLean, 23 
Hun 206 (where defendant stated 
positively that a certain encum- 


prance was a first mortgage but his 
language was not calculated to pro- 
duce the belief that he had personal 
knowledge, defendant was not liable 
for the falsity of his representation 
because he spoke in good faith and 
the subject was one upon which few 
would have exact knowledge). 

Eng.—Haycraft v. Creasy, 2 East 
92, 102 Reprint 303. 

“When the person making the rep- 
resentations was himself deceived 
and had no intention to deceive oth- 
ers, he is not responsible for the cor- 
rectness of his belief or opinions so 
represented, however strongly such 
belief or opinions may have been 


expressed.” State Bank v. Hamilton, 
2 Ind. 457, 464. 
[a] Well considered case.— 


Cummings v. Cass, 52 N. J. L. 77, 18 
A 972: . 
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cerning a matter not susceptible of exact knowledge 
by the speaker is no more than the expression of 
a belief,* one making such a statement in good 
faith is not liable for its falsity. 
apply although the statement was made in terms 
of positive personal knowledge,!® the test being the 
character of the facts asserted to be true rather 
than the form of the assertion.4 

Minority Rule.!” 
enter?3 and intent to deceive 14 are essential to 
render misrepresentations actionable has in several 
jurisdictions been modified to a greater or less de- 


The rule may 


The rule that sei- 


11. Cummings v. Cass, 52 N. J. L. 

Tp 18 ArOT2. 
12. Cross references: 

Expressions of opinion in general see 
Supra §§ 20-24. 

Limitations depending upon the form 
of remedy see infra § 90 

Reckless misrepresentations in gen- 
eral see supra §§ 39, 40. 

Majority rule see supra §§ 35-— 


Majority rule see supra §§ 44— 


See cases infra this note. 

In Kansas (1) there are early 
holding that recovery cannot 
had for representations made 
neither with knowledge of their fal- 
sity nor culpable ignorance of their 
truth (Breeding Assoc. v. Scott, 53 
Kan. 534, 536, 36 P 978 [‘‘To be ac- 
tionable, the representations... 
must have been known to be false by 
the one making them, or at least he 
must have made them without rea- 
sonable grounds for believing them 
to be true’]; Stevens v. Allen, 51 
Kan, 144, 32 P 922; Da Lee v. Black- 
burn, 11 Kan. 190, 194; Kansas Re- 
frigerator Co. v. Pert, 3 Kan. A. 364, 
42 P 943, 944 [recovery cannot-be had 
for fraud in the absence of proof 
that the speakers ‘‘knew that their 
representations were false, or that 
they were made upon their knowl- 
edge, or that they had good reason 
to believe they were false’]. See 
Altoona State Bank v. Hart, 82 Kan. 
398, 108 P 818 [which cites Cye and 
Da Lee v. Blackburn, infra, on the 
point that scienter is essential but 
holds no more than that a represen- 
tation made positively and without 
knowledge is actionable]), (2) and 
that an intent to deceive is essential 
to actionable fraud (Da Lee v. Black- 
burn, supra [The rule has always 
been that an action of deceit in a 
bargain or trade is maintainable only 
where the deception complained of 
has been intentional on the part of 
the seller’]. See Brown vy. J. I. Case 
Plow Works, 9 Kan. A. 685, 59 P 601 
[if a party is guilty of an act de- 
frauding another his declarations 
that ‘his intentions were honest are 
insufficient to overthrow the _ pre- 
sumption of fraud arising from the 


act]). (3) Later cases hold that 
neither scienter nor intent to de- 
ceive are essential to actionable 


fraud. Bice v. Nelson, 105 Kan. 23, 26, 
180 P 206, 181 P 558 (‘In this state, 
false statements of fact, made by a 
seller to induce a sale and relied on 
by the buyer, are actionable, with-_ 
out regard to whether or not the 
seller knew the statements to he 
false, or acted recklessly in making 
them, or intended to deceive’); Kurt 
v. Cox, 101 Kan. 54, 165 P 827 (which 
also mentions the Michigan doctrine, 
infra [b], that scienter is essen- 
tial to render actionable misrepre- 
sentations made by a stranger). (4) 
A later case quotes Bice v. Nelson, 
supra with approval, but rests its 
decision on the ground that one un- 
der a duty to know the truth and 
with means of knowing ‘the truth 
who makes false statements of fact 
in ignorance of their truth has in 
contemplation of law made them 
with knowledge of their falsity. 


1182: [26 C.J.) 

[§ 54] f. Motive. 
Becker v. McKinnie, 106 Kan. 426, 
186 P 496. (5) And another author- 


ity holds that an innocent misrepre- 
sentation professedly based upon in- 
formation from others is not action- 


able. Stevens v. Allen, 51 Kan. 144, 
S222" 

[b] In Michigan (1) it is held 
that ordinarily misrepresentations 


are actionable, although made nei- 
ther. scienter (Power Specialty Co. 
v. Michigan Power Co., 190 Mich. 699, 
718, 157 NW 408 [‘‘It is not neces- 
sary in order to constitute fraud 
that a person making the _ state- 
ment should either know that 
it is untrue, or be recklessly and 
consciously ignorant of whether it 
be true or untrue, but it is sufficient 
if the representation be false in fact, 
and the person making it is a party 
to the contract and profits by the 


other’s loss’]; Hubbard v. Oliver, 
WG IMB OBR UE S SATEEN AOR 7(1/ il ipba} 
tort for deceit ‘“scienter is not 


necessary to sustain the action’’]; 


Aldrich v. Scribner, 154 Mich, 23, 
117 NW 581, 18 LRANS 3879; Car- 
ter v. Glass, 44 Mich. 154, 6 NW 


200, 38 AmR 240 [an action on 
the case may be maintained for false 
representations without proof of 
scienter but in which the facts 


would have sustained an action for 
breach of warranty (distinction be- 
tween deceit and breach of warranty 
as regards necessity for scienter see 
Sales [85 Cyc 368])]; Converse v. 
Blumrich, 14 Mich. 109, 123, 90 AmD 
230° [“If one obtains the property of 
another, by means of untrue state- 
ments, though in ignorance of their 
falsity, he must be held responsible 
as for a legal fraud’’]) (2) nor with 
intent to deceive (Hillier v. Carpen- 
ter, 206 Mich. 594, 173 NW 386 [if 
representations “were actually made 
and were: false it is unnecessary to 
determine whether they were made 
in good faith’]; Hall v. Duplex- 
Power Car Co., 168 Mich. 634, 135 
NW 118; Krause v. Cook, 144 Mich. 
365, 108 NW 81; Angell v. Loomis, 
97 Mich. 5,.55 NW 1008; Totten v. 
Burhaus, 91 Mich. 495, 51 NW 1119 
(‘The rule of law is well’ settled in 
this state since the case of Holcomb 
v. Noble, 69 Mich. 396, 37 NW 497, 
that it is immaterial whether a false 
representation is made innocently or 
fraudulently, if, by its means, the 
plaintiff is injured’’]; Ripley v. Case, 
86 Mich. 261, 49 NW 46; Busch v. 
Wilcox, 82 Mich. 315, 46 NW 940; 
Holcomb v. Noble, 69 Mich. 396, 37 
NW 497; Baughman v. Gould, 45 
Mich. 481, 8 NW 73). (38) But this 
rule has been qualified by decisions 
holding scienter and intent to deceive 
essential to render actionable mis- 
representations expressed in the 
form of opinions (Collins v. Jackson, 
54 Mich. 186, 19 NW 947 [a state- 
ment of opinion is not within the 
rule. To support an action of deceit, 
it must be known to be false]), (4) 
promissory statements (Black vy, 
Miller, 75 Mich: 328, 42 NW 887 
[where defendant, believing he was 
liable on an outlawed note, in good 
faith told plaintiff that if plaintiff 
purchased’ the note defendant would 
pay one half thereof, and then on 
discovering that he was not liable 
refused to pay, defendant was not 
guilty of fraud taking the case out 
of the statute of limitations]), (5) 
or statements professedly made upon 
information from others (Krause vy. 
Cook, 144 Mich. 365, 108 NW 81 
{where the court states that the 
equitable rule enforcing liability for 
innocent misrepresentations applies 
at law and then goes on to hold that 
there is no liability for merely re- 


peating information from _ others, 
provided the speaker admits lack of 
personal knowledge, advises’ the 


hearer of the sources of his informa- 
tion, and acts in good faith]). (6) 


FRAUD 


But a statement which the hearer 
knew was not made upon personal 
knowledge has been held actionable, 
even though honestly and reasonably 
believed true, where it was made as 
a positive assertion of fact and 
proved false. Aldrich v. Scribner, 
154 Mich. 23, 117 NW 581, 18 LRANS 
379. (7) The rule has been further 
qualified by decisions holding scien- 
ter and intent to deceive essential 
to render actionable misrepresenta- 
tions made by a stranger to the 
transaction involved or by an agent. 
Williamson v. Hannan, 200 Mich. 
658, 166 NW 829 (holding, without 
discussion of the point of agency, 
that recovery could not be had 
against an agent for his misrepre- 
sentations in the absence of knowl- 
edge of their falsity and intent to 
deceive and defraud); Aldrich v. 
Scribner, 154 Mich. 23, 117 NW 581, 
18 LRANS 3:79 (while the general 
rule is that to create liability for 
deceit the person making the false 
representation must either know it 
to be untrue, or make it with a reck- 
less disregard of its truth or falsity, 
it is sufficient that the representa- 
tion is false in fact, provided de- 
fendant is benefited by the resulting 
loss to plaintiff; but this rule applies 
only in actions against a party to 
the contract, and not when the rep- 
resentations are made by a third 
person or an agent of the other party 
to the contract); Krause v. Cook, 144 
Mich. 365, 108 NW 81 (holding an 


agent not liable for misrepresenta-: 


tions made in good faith without 
assumption of personal knowledge 
and on information from others and 
said in Aldrich v. Scribner, 154 Mich. 
28, 117 NW 581 to rest on the theory 
that the speaker was relieved from 
liability because he was an agent 
receiving only a small percentage of 
profit, and therefore not held liable 
in the absence of scienter); Angell v. 
Loomis, 97 Mich. 5, 55 NW _ 1008 
(but there is authority holding an 
agent liable for misrepresentations 
innocently made). (8) It has also 
been held that intent to defraud is 
essential to that fraud which will 
constitute false swearing such as 
precludes recovery for an insurance 
loss. Walker v. Western Under- 
writers’ Assoc., 142 Mich. 162, 105 
NW 597. See also Fire Insurance 
§ 191. False swearing aS synony- 
mous with fraud see supra § 1 text 
and note 10. (9) Whenever fraud- 
ulent intent is deemed essential it 
may be inferred from a knowingly 
false representation. Roy v. Bordas, 
161) Mich... \467, 126 NW) 717 (If a 
material representation, known to be 
false, is intelligently made ...a 
fraudulent intent may be inferred’’); 
Hudnut vy. Gardner, 59 Mich. 341, 26 
NW 502. 

[c] In Nebraska (1) the weight 
of authority holds that misrepre- 
sentations are actionable, although 
made neither scienter (Donelson v. 
Michelson, 178 NW 219; Martin v. 
Hutton, 90 Nebr. 34, 182 NW 727, 36 
LRANS 602; Omaha Electric Light, 
ete., Co. v. Union Fuel Co., 88 Nebr. 
423, 129 NW 989; Bauer v. Taylor, 
4 Nebr. (Unoff.) 710, 98 NW 29 [mod 
4 Nebr. (Unoff.) 701, 96 NW 268 in 
so far as the prior opinion held 
“scienter” essential]; Gerner v. 
Mosher, 58 Nebr. 135, 78 NW 384; 
46 LRA 244; Moore v. Scott, 47 Nebr. 
346, 66 NW 441; Johnson v. Gulick, 
46 Nebr. 817, 65 NW 8838, 50 AmSR 
629) (2) nor with intent to deceive 
(Donelson v. Michelson, 178 NW 219; 
Hilligas v. Kuns, 86 Nebr. 68, 172, 
124 NW 925, 26 LRANS 284, 20 Ann 
Cas 1124 [Years since we. discarded 
the theory that in actions for de- 
ceit the intent with which represen- 
tations are made is a controlling 
factor, but have said that a party 
will be held to the reasonable conse- 
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The speaker’s motive is | immaterial; if a representation is made scien- 


quences of his acts’]; Bauer v. 
Taylor, 98 NW 29 [mod 96 NW 
268] Gerner v. Mosher, 58 Nebr. 135, 
78 NW 384, 46 LRA 244). (3) But 
many decisions holding that redress 
may be had for representations made 
without knowledge of their falsity 
are susceptible of the interpretation 
that the court meant merely that a 
representation made in culpable igno- 
rance of its truth is equivalent to 
one made with actual knowledge of 
its falsity (Kuhlman v. Shaw, 91 
Nebr. 469, 186 NW 55; Hitchcock v. 
Gothenburg Water Power, etc., Co., 4 
Nebr. (Unoff.) 620, 95 NW 638 [where 
defendants made assertions of fact 
as fact, they were liable in’ deceit 
for their falsity, although lacking 
actual knowledge of their falsity, 
since it was defendant’s duty to 
know their statements to be true be- 
fore making them, and that an in- 
struction omitting ‘‘kknowledge” as a 
necessary element of fraud was not 


defective]); Brucker v. Kairn, 89 
Nebr. 274, 131 NW _ 382; Olcott v. 
Bolton, 50 Nebr. 779, 70 NW _ 366; 
Johnson v. Gulick, 46 Nebr. 817, 65 
NW 8838, 50 AmSR 629; Foley v. 
Holtry, 43 Nebr. 133, 61 NW 120; 
Phillips v. Jones, 12 Nebr. 213, 10 


NW 708 [which the courts cite as 
authority for the proposition that a 
scienter is unnecessary, but which is 
nothing more than an illustration of 
the statement made supra]), (4) and 
this interpretation has received ju- 
dicial recognition. See*also (Dis op 
of Irvine C. in Gerner v. Mosher, 58 
Nebr. 135, 78 NW 384, 46 LRA 244; 
Moore v. Scott, 47 Nebr. 346, 66 NW 
441 [where in discussing the cases 
holding scienter unnecessary the 
court said: “But in all of these 
cases it is either expressly stated or 
necessarily implied that in order to 
be actionable the representations 
must have been made as a positive 
statement of existing facts’]). (5) 
It has been said that “the defendant 
must either know that the represen- 
tations were false, or else they must 
be made without knowledge as posi- 
tive statements of known fact.” 
Foley v. Holtry, 43 Nebr. 133, 61 NW 
120 [quot Olcott v. Bolton, 50 Nebr. 
779, 70 NW 366]. (6) The rule that 
scienter and intent to deceive are 
not essential to actionable fraud has 
been modified by a decision holding 
both necessary to render actionable a 
misrepresentation in the form of an 
expression of opinion. Royal Neigh- 
bors Of America v. Wallace, 99 NW 
256 (which recognized the rule es- 
tablished by the weight of authority 
[see supra this note (1)] but held 
that a misrepresentation in an appli- 
cation for life insurance which is 
merely an expression of opinion as 
to the applicant’s past health is not 
ground for avoiding the policy un- 
less knowingly false and made with 
intent to deceive). 

[d] In Rhode Island (1) the 
courts Seem to have drawn no dis- 
tinction between a breach of war- 
ranty and an action for deceit 
(Piche v. Robbins, 24 R. 1.325, 53 
A 92) (2) and to hold that in tort 
for misrepresentations upon a false 
warranty scienter need not be 
proved (Piche v. Robbins, supra; 
Place v. Merrill, 14-R. I. 578; Bur- 
gess v. Wilkinson, 13 R. I. 646. Dis- 
tinction between misrepresentations 
and breach of warranty see Sales [35 
Cyc 368]). 

[e] In Texas (1) it is well estab- 
lished that ordinarily bad faith or a 
fraudulent intent is not essential to 
actionable fraud (Watson v. Baker, 
TL PPexs isos weiSWe 867s duoperitine 
Robinson, 54 Tex. 510; Zundelowitz 
v. Waggoner, (Civ. A.) 211 SW 598; 
Paschal v. Hudson, (Civ. A.) 169 SW 
911; Young v. Barcroft, (Civ. A.) 168 
SW 392; Missouri, ete.,, R. Co., v. 
Maples, (Civ. A.) 162 SW 426; Land- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ter,'® and with intent that it be acted upon,!7 it 
is not necessary to prove that the speaker was 
actuated by an evil motives In 


rum v. Thomas, (Civ. A.) 149 SW 
813; Goodwin v. Daniel, (Civ. A.) 93 
SW 534; Oneal v. Weisman, 39 Tex. 
Civ, A. 592, 88 SW 290; Texas Cot- 
ton Products Co. v. Denny, (Civ. A.) 
78 SW 557; Davis .v. Driscoll, 22 
Tex. Civ. A. 14, 54 SW 48; Marsalis 
We sCrawflord,wd. Lex. «Clive Avs 485,128 
SW 371), (2) since one should say 
nothing unless he knows his state- 
ments to be true (Wells v. Driskell, 
(Civ. A.) 149 SW 205). (3). There are 
also decisions which state broadly 
that knowledge of the falsity of mis- 
representations is not ordinarily es- 
sential. Jesse French Piano, etce., 
Co. v. Gibbon, (Civ. A.) 180 SW 1185; 
Magill v. Coffman, (Civ. A.).129 SW 
1146; McCall v.\Sullivan, 1 Tex. A. 
Civ. Cas. § 1. (4) Some of the de- 
cisions may be interpreted as mean- 
ing merely that a false and positive 
statement made without knowledge 
of its truth is equivalent to one 
made with actual knowledge of its 
falsity (Goodwin v. Daniel, (Civ. A.) 
93 SW 534; Beatty v. Bulger, 28 Tex. 
Civ. A. 117, 66 SW 898; McCord- 
Collins Commerce Co. v. Levi, 21 
Tex. Civ. A. 109, 50 SW 606), (5) and 
that in such case a fraudulent intent 
will be implied (Gibbens v. Bourland, 
(Civ. A.) 145 SW 274; U. S. Gypsum 
Co. v. Shields, (Civ. A.) 106 SW 724 
{aff 101 Tex. 473, 108 SW 1165]). 
(6) There is authority stating that 
to sustain an action for deceit the 
misrepresentations must have been 
made with knowledge of their falsity 
or reckless ignorance of their truth. 
Collins v. Chipman, 41 Tex. Civ. A. 
563, 577, 95 SW 666 (where in a suit 
for rescission of a contract in equity 
the court says obiter that in ‘an ac- 
tion at law for deceit ... it is neces- 
sary to prove that the person making 
the false statement knew it to be un- 
true, or was recklessly and con- 
sciously ignorant whether it was true 
or not’). (7) Moreover, the rule has 
been qualified by language implying 
that it is applicable only as between 
parties to the transaction (Wortman 
v. Young, (Civ. A.) 221 SW 660). (8) 
and by decisions holding scienter 
and intent to deceive essential to 
render actionable misrepresentations 
in the form of an expression of 
opinion (Zundelowitz v. Waggoner, 
GCive AD) cet SW, 593 T Downes "fv. 
Self, 28 Tex. Civ. A. 356. 67 SW_ 897 
Thonest opinion as to future divi- 
dends]; Davis v. Driscoll, 22 Tex. 
Civ. A. 14, 54 SW 43 [a representa- 
tion of a promissory nature is not 
remediable fraud if made in good 
faith and subsequently rendered 
false by a bona fide change of 
mind]), (9) or to render actionable 
misrepresentations made by an 
agent (Foix v. Moeller, (Civ. A.) 159 
SW 1048, 1052 [auot Cycl). 

{fl Im Wisconsin (1) the rule 
established by the weight of au- 
thority is that misrepresentations 
although not “will- 
fully false,’ and, made without 
fraudulent intent provided it ap- 
pears that the maker thereof knew 
or ought to have known that they 
were false or that he made them 
recklessly with no knowledge upon 
the subject. Tigertown First Nat. 
Bank v. Hackett, 159 Wis. 113, 149 
NW 703; Krause v. Busacker, 105 
Wis. 350, 81 NW 406; Montreal River 


Lumber Co. v. Mihills, 80 Wis. 540, 
50 NW 507; Cotzhausen v. Simon, 
47 Wis. 103, 1 NW 473. See also 


Middleton v. Jerdee, 73 Wis. 39, 40 
NW 629 (where instructions to the 
effect that misrepresentations to be 
actionable must either be knowingly 
made or if made without knowledge 
must be made with intent to de- 
ceive, were said to be correct and 
as favorable as defendant could ex- 
pect). (2) It has been said that the 
basis of this doctrine is that one 
should make no positive affirmations 
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other words, it 


of fact unless he knows or is pre- 
pared to answer for the truth of his 


statements (Kathan v. Comstock, 
ELOMEWASs) 420s 122 IW. 1044. 928 
LRANS 201; Palmer v. Goldberg, 


128 Wis. 103, 111, 107 NW 478, [‘‘It 
is often said that it is sufficient as 
to the element of fraud in an action 
for damages on the ground of fraud, 
that the wrong-doer ‘knew or ought 
to have known’ of the falsity of his 
representation. That is somewhat 
misleading. The element of ‘ought 
to have known’ has reference merely 
to the idea that no one should make, 
in contractual negotiations, repre- 
sentations of fact to induce another 
to act so that injury might result 
to him in case of the representa- 
tions being untrue, unless he knows 
whereof he speaks. So he is in law 
held as an indemnitor for the dam- 
ages caused by his conduct, regard- 
less of whether he knew, or in the 
exercise of ordinary care might have 
known, the truth of the matter. The 
duty to know in such a case is posi- 
tive; nothing can excuse it,’]) (3) 
and there is authority holding that 
misrepresentations made _ honestly 
and professedly based upon _ infor- 
mation from others are not action- 
able (Smith v. Mariner, 5 Wis. 551, 
68 AmD 73). (4) Other authorities 
hold broadly that there must be an 
intent to deceive (Noble v. Libby, 
144 Wis. 632, 635, 129 NW 791 [in a 
complaint embodying several causes 
of action one for deceit should be 
eliminated “because there was no 
intentional deceit’]), (5) actual or 
constructive (Milwaukee Worsted 
Mills v. .Winsor, 157 Wis... 538, 147 
NW 1068]), (6) while there are a 
number of cases which state that 
misrepresentations are actionable, 
although made innocently and with- 
out intent to deceive (J. H. Clark Co. 
v. Rice, 127 Wis. 451, 106 NW 231, 
7 AnnCas 505 [false representations 
as defense]; Standard Mfg. Co. v. 
Slot, 121 Wis. 14, 20, 98 NW 9238, 105 
AmSR 1016 [where misrepresenta- 
tions were urged as a defense and 
the court held. proper the exclusion 
of evidence that the misrepresentor 
“was innocent of any bad intent’’]; 
Gunther v. Ullrich, 82 Wis. 222, 52 
NW 88, 33 AmSR 32; Davis v. Nu- 


zum, %72. Wis. 439, 40 NW 497, 1 
LRA 1774; Bird v. Kleiner, 41 Wis. 
134. See Knudson v. George, 157 


Wis. 520, 522, 147 NW 1003 [where 
the court states that a purchaser in- 
duced by false representations to 
purchase land may rescind and re- 
cover the purchase money or affirm 
the sale and recover damages “and 
this he may do whether the repre- 
sentations were made fraudulently 
or merely negligently.” But the de- 
cision is merely that one of two joint 
adventurers who is under a _ special 
duty as an expert to locate the land 
purchased is liable for negligently 
pointing out the wrong land even 
though his representations were 
made in honest error]. This case 
would therefore seem to be in line 
with the majority rule that scienter 
may arise through misrepresenta- 
tions made by one under a Special 


duty. See supra § 41). 
16. See supra § 35. 
17. See supra § 44 et seq. 


18. U. S.—Claflin v., Common- 
wealth-Ins. Co., 110 U. S. 81, 3 SCt 
507, 28 L. ed. 76. 

Colo.—Sellar v. Clelland, 2 Colo. 


532. 

Conn.—Judd v. Weber, 55 Conn. 
267, 11 A 40. : 

D. C.—Browning v. National Capi- 


tal Bank, 13 App. 1. 

Tll.— Heidenbluth v. Rudolph, 152 
Til, 316; 0388 NE 930; Case wv.) Ayers, 
65 Ill. 142; Taylor w Foley, 201 Ill. 
A. 169; John V. Farwell Co. v. Nath- 
anson, 99 Ill. A. 185; Reed v. Pinney, 
85 Ill. A. 610; Flower v. Brumbach, 
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is not essential that the misrepresentor should have 
intended to injure complainant 1° or to benefit him- 


30 Ill. A. 294 [aff 131 Ill. 646, 23 NE 
335]; Drabek v. Grand Lodge B. S. 
B. Si 24 Ill. A... 82) Keith vy. Gold= 
ston, 22 Ill. A. 457; McBean vy. Fox, 
ee eel Gili 

Ind.—Bischof v. Coffelt, 6 Ind. 23; 
Baldwin vy. Marsh, 6 Ind. A. 533, 3¢ 
NE 978. 

Iowa.—Farmers’ 


Sav. Bank  v. 


‘Jameson, 175 Iowa 676, 157 NW 460, 


LRA1916E 36; Boddy v. Henry, 126 
Iowa 31, 101 NW 447; Riley v. Bell, 
120 Iowa 618, 95 NW 170; Hubbard 
v. Weare, 79 Iowa 678, 44 NW 915. 

Me.—Braley v. Powers, 92 Me. 203, 
42 A 362. 

Mass.—Whiting v. Price, 169 
Mass. 576, 48 NE 772, 61 AmSR 307; 
Nash v. Minnesota Title Ins., ete., 
Co., 1638 Mass. 574, 40 NE 1089, 47 
AmSR 489, 28 LRA 753; Chatham 
Furnace Co. v. Moffatt, 147 Mass. 
403, 18 NE 168, 9 AmSR 727; French 
v. Vining, 102 Mass. 132, 3 AmR 
440; Stone v. Denny, 4 Mete. 151; 
Page v. Bent, 2 Metc. 371 (per Shaw, 
C. J.); Lobdell v. Baker, 1 Metc. 193, 
35 AmD*~ 358. 

Mich.—Mooney v. Davis, 75 Mich. 
188, 42 NW 802, 13 AmSR 425; Hud- 
nut v. Gardner, 59 Mich..341, 26 NW 
502; Converse v. Blumrich, 14 Mich. 
109, 90 AmD 230. 
heres ree enter: v. Cozart, 21 Miss. 

Mo.—Edwards v. Noel, 88 Mo. A. 
434; Scott v. Haynes, 12 Mo. A. 597; 
Brownlee v. Hewitt, 1 Mo. A. 360. 

N. H.—Shackett v. Bickford, 74 
N. H. 57, 65 A 252, 124 AmSR 933, 7 
LRANS 646. 

N. J.—Cowley v. Smyth, 46 N. J. 
L. 380, 50 AmR 432. 

N. Y.—Hadcock v. Osmer, 153 N. 
Y. 604, 47 NE 923 [aff 4 App. Div. 
435, 38 NYS 618]; Haight v. Hayt, 
19 N. Y. 464; Mills v. Brill, 105 App. 
Div. 389, 94 NYS 163. 

Pa.—Lamberton vy. Dunham, 165 
Pa. 129, 30 A 716; Bokee v. Walker, 


14 Pa. 139; Boyd v. Browne, 6 Pa. 
310; Anderson vy. Snyder, 14 Pa. 
Super. 424. 


Tex.—Texas Cotton Products Co. 
v..Denny, (Civ. A.) 78 SW 557. 

Va.—Grosh v. Ivanhoe Land, etc., 
Co., (95) Va. 161, 27 SE_841, 


Eng.—Derry v. Peek, 14 App. Cas. 
380, 22° ERE -250_, (per) Lord Her-= 
schell); Edgington v. Fitzmaurice, 


29 Ch. D. 459; Polhill; v. Walter, 3 
B. & Ad. 114, 23 ECL 59, 110 Reprint 
43; Foster v. Charles, 7 Bing. 105, 
20 ECL 55, 131 Reprint 40; Haycraft 
v. Creasy, 2 Hast 92, 102 Reprint 
303 (per Le Blanc, J.); Watson. v. 
Poulson, 15 Jur.1111,7 EngL&EKq 585 
(per Parke, J.); Pasley v. Freeman, 
3D. Rev51,-200 “Reprint, 450) 12 -HRe 
235 (per Buller, J.). 
‘It is fraud in law 
makes representations which he 
knows to be false, and injury en- 
sues, although the motive from 
which the representations proceeded 
may not have been bad.” Foster v. 
Charles, 7 Bing. 105, 107, 20 BCL 
55, 131 Reprint 40 [quot Case v. 
Ayers, 65 Ill. 142, 144; John V. Far- 


if a party 


well Co. v. Nathanson, 99 Ill. A. 
185, 187]. 
[a] Speaker deceiving himself.— 


Where complainant made statements 
false to his knowledge, even if he 
convinced himself by a_ perverted 
process of reasoning that such 
statements were correct, neverthe- 
less he would be guilty of fraud 
available as a defense to his action 
of foreclosure, since the courts look 
rather to the effect of untrue state- 
ments than to the corruptness of 
the motive prompting them. Con- 
verse v. Blumrich, 14 Mich. 109, 90 


AmD 230. 
19. U. S.—Hindman vy. Louisville 
First Nat. Bank, 112 Fed. 931, 50 


CCA 628, 57 LRA 108 [writ of cer- 
tiorari den 186 U. S. 483, 22 SCt 943, 
46 L. ed. 1261]. 
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self;2° and it makes no difference that his motive 
If fraud is proved 
the law will infer an improper. motive,”? or, in other 
words, the actual motive of the speaker is imma- 
Moreover, an evil motive will not render a 


was to benefit a third party.?1 


terial.25 
lawtul act fraudulent.?4 


Silence when there is a duty to speak is likewise 
fraudulent, although there was no evil motive.2> The 
general rule above stated 2° has been applied to 
representations as to the credit or financial con- 
dition of the speaker 27 or a third person,?® and to 


Conn.—Judd v. Weber, 55 Conn. 
267, 11 A 40; 
. Ga.—Northwestern L. Ins. Co. v. 


Montgomery, 116 Ga. 799, 43 SE 79. 


deat eee v. Foley, -201 Ill. A. 
Mo.—Atchison County Bank vy. 
Byers, ''139°. Mo. ‘627,°°41 SW 325; 
Hayes v..Delzell, 21 Mo. A. 679; 


Scott v. Haynes, 12 Mo. A. 597. 

N. H.—Shackett v. Bickford, 74 
N.. H. 57, 65 A 252, 124 AmSR 933, 
7 LRANS 646; Powers v. Hale, 25 
N. H. 145. 


Vt—MecDonald v. McNeil, 92 Vt. 
356, 104. A 337. 
Eng.—Derry v. Peek, 14 App. Cas: 


337, 374; 12’ ERC, 250 [rev ‘37 -Ch:*D. 
541]; Angus v. Clifford, [1891] 2 
Ch. 449; Polhill v. Walter, 3 B. & 
Ad. 114, 23 ECL 59, 110’ Reprint 43; 
Wilde v. Gibson, 1 H. L. Cas. 605, 
Reprint 897. 


Can.—Holton vy. Sanson, 11 U. C. 
Cc. P. 606. 
‘Tf fraud be proved... it mat- 


ters not that there was no intention 
to cheat or injure the person to 
whom the statement was made.” 
Derry v. Peek, supra [rev 37 Ch. D. 
541 and quot Hindman y. Louisville 
First Nat. Bank, 112 Fed. 931, 944, 
50 CCA 623, 57 LRA 108 (writ of 
certiorari den 186 U. S. 4838, 22 SCt 
943, 46 L. ed. 1261); Atchison Coun- 
ty "Bank v. Byers, 139 Mo. 627, 41 
SW 325; Shackett v. Bickford, 74 
N. H. 57, 65 A 252, 124 AmSR 933, 7 
LRANS 646; Angus v. Clifford, 
{1891] 2 Ch. 449]. 

“Telling an untruth, knowing it 
to be an untruth, with intent to in- 
duce a man to alter his condition, 
and his altering his condition in con- 
sequence, whereby he sustains dam- 
age, fulfills all the requisites to sup- 
port an action for deceit, although 
the party telling the untruth in- 
tended no fraud or injury.’ Powers 
v.,Hale, 25 N. H. 145, 153. 

[a] Deliberate lie but without 
bad motive-—Where an insurance 
contract provided that it should be 
incontestible after three years ex- 
eept for “actual fraud,” the fact 
that insured had knowingly made 
false and material representations 
was sufficient to void the policy, al- 
though insured had had no evil mo- 
tive to really defraud the company. 
Northwestern L. Ins. Co. v. Mont- 
gomery, 116 Ga. 799, 43 SE 79. 

Injury as an element of remedia- 

ble fraud see infra § 77. 
“20, Moyer v. Lederer, 50 Ill. A. 
94; Page v. Bent, 2 Metc. (Mass.) 
371; Polhill v. Walter, 3 B. & Ad. 
114,'123, 23 ECL’ 59, 110 Reprint 43; 
Foster v. Charles, 6 Bing. 396, 19 
BCL 188, 130 Reprint 1333, 7 Bing. 
105,20 ECL +5, 131 Reprint 40; 
Wilde v. Gibson, ‘+ H. L. Cas. 605, 9 
Reprint 897; Holton v. Sanson, il 
ee iG, TO OG, 

“It is not necessary to prove that 
the false representation was made 
from a corrupt motive of gain to the 
defendant, or a wicked motive of in- 
jury to the plaintiff.’’ Polhill v. 
Walter, supra [quot Holton v. San- 
Son skies (CH Cave. 000" Ola. 

Necessity for benefit in general 
see infra § 88. 

21. Rheem vy. Naugatuck Wheel 
., 38 Pa. 358; Bokee v. Walker, 14 
Ra.) 13:9; 
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[§§ 54-55 


representations concerning the speaker’s authority 
to act as agent for another.?® 

Benevolent motive of defrauded party. The fact 
that the party giving up rights in reliance on repre- 
sentations acted from benevolent motives rather 


than from self-interest does not affect his right to 


redress.°° 


[§ 55] 


“A lie to help a friend, is not the 
less a lie because it is not designed 
to injure the person to whom it is 
told; it is enough to stamp it with 
the ‘character of actual fraud, that 
it may lead him to a risk, which he 
would otherwise shun.’ Per Gib- 
son, C. J., in Bokee v. Walker, 14 Pa. 
139, 142. 

22. Northwestern lL. Ins. Co. v. 
Montgomery, 116 Ga. 799, 43 SE 79; 
John V. Farwell Co. v. Nathanson, 
99 Ill. A. 185; Keith v. Goldston, 22 
Tll. A. 457; Windle v. Valparaiso, 62 
Ind. A. 342, 113 NE 429; Foster v. 
Charles, 6 ‘Bing. 396, 402, 19 HCL 
1838, 130 Reprint 1333, 7 Bing. 105, 
20 ECL 55,7181 Reprint 40. 

“The law will infer an improper 
motive if what the defendant says is 
false within his own knowledge, and 
is the occasion of damage to the 
plaintiff.” Foster v. Charles, supra 
[quot Northwestern L. Ins. Co. v. 
Montgomery, 116 Ga. 799, 808, 43 SH 
79; McBean v. Fox, 1 Tl. A. 177]. 

23. U: $.—Hindman v. Louisville 
First Nat. Bank, 112 Fed. 931, 
CCA 623, 57 LRA 108 [writ of cer- 
tiorari den 186 U. S. 483, 22 SCt 943, 
46 L. ed. 1261]. 

Ill.—John V. Farwell Co. v. Nath- 
anson, 99 Ill. A. 185; Keith v. Gold- 
ston, 22 Ill. A. 457. 

Iowa.—Davis v. Central Land Co., 
162 Towa 269, 148 NW 1078, 49 
LRANS 1219. 

Mass.—Holloway v. Forsyth, 226 
Mass. 358, 115 NE 483. t 

Mo.—Atchison County. Bank  v. 
Byers, 139 Mo. 627, 41 SW 325; Scott 
v. Haynes, 12 Mo. A. 597. See Leach 
v. Bond, 129 Mo. A, 315, 320, 108 SW 
596, 598 (‘it is the effect not the 
corrupt motive the law looks at and 
sega as fraud’’). 

N. H.—Shackett v. Bickford, 74 
N. H. 57, 65 A 252, 124 AmSR 9383, 
7 LRANS 646. 

Wis.—Bechmann  v. 168 
Wis. 277, 169 NW 279. 

Eng.—Derry v. Peek, 14 App. Cas. 
837, 374, 12 ERC 250; Angus y. Clif- 
ford, [1891] 2 Ch. 449. 

“Tf fraud be proved, the motive 
of the person guilty of it is imma- 
terial.”’” Derry v. Peek, supra [quot 
Davis v. Central Land Co., 162 Iowa 
269, 148 NW 1073, 1075, 49 LRANS 
1219; Bechmann v. Salzer, 168 Wis. 
277, 169 NW 279, 2811. 


Salzer, 


24. Franklin Ins. Co. v. Humph- 
rey, 65 Ind. 549, 32 AmR 78, 

25. Leary v. King, 6 Del. Ch. 108, 
383 A 621; Campbell v. Kinlock, 43 
Ss. C. EL. 300. 

Concealment in general see supra 
§ 12 et seq. 

26. See supra this section. 


27. See infra § 

28. See infra § 95. 

29. Downman y. Williams, 7 Q. 
B. 108, 58° BCL 103, 115 Reprint 427; 
Polhill v. Walter, 3 B. & Ad. 114, 23 
ECL 59, 110 Reprint 43; Ormrod vi 
Huth, 14 M. & W. 651, 153 Reprint 
636. 

[a] Leading case.—Polhill v. 
Walter, 3 B. & Ad. 114, 23 ECL 59, 
110 Reprint 43. 

30. Buck v. Leach, 69 Me. 484, 
487. See Wessels v. Carr, 15 App. 
Div. 360, 44 NYS 114 [app dism 156 
N. Y. 683 mem, 50 NE 1123 mem] 
(where, without discussion of the 
benevolent motive of the defrauded 


5. Belief of Injured Party *1—a. 
tual Knowledge of Falsity. Since it is essential that 
the party to whom a misrepresentation is made 
should be deceived thereby,®? and believe it to be 


Ac- 


party, it was held that damages 
could be recovered for a debtor’s 
misrepresentations that he was too 
poor to pay the debt and which in- 
duced plaintiff to allow a compro- 
mise of his claims). 

“We do not think there is any 
essential difference in the actionable 
quality of false and fraudulent rep- 
resentations, whether they are made 
to induce a man to part with his 
property, rights or credits from 
benevolence or from self interest.” 
Buck v. Leach, supra. 

31. Particular representations or 
transactions: 

In general see infra §§ 92-115; 

cross references supra p 1052. 
Sale of: 

Personalty see Sales [35 Cyc 63]. 

Realty see Vendor and Purchaser 

[389 Cye 1263]. 
Stock see Corporations § 1068 et 

seq. 

U. S.—WMissouri Phonograph 
Co. v. Tomlinson, 249 Fed. 658, 161 
CCA 568; Varley "Duplex Magnet Co- 
v. Ostheimer, 159 Fed. 655, 86 CCA 
523; Farwell v. Colonial Trust Co., 
147. Hed, 480, 78 -GCA, 22; Chemical 
Bank y. Lyons, 137 Fed. 976; Kimber 
v. Young, 137 Fed. 744, 70 CCA 178. 

Ala.—Hooper v. Whitaker, 130 Ala- 
324, 30 S 355; Gilmer vy. Ware, 19 


Ala. 252. 
Baker, 95 Ark. 


Ark.—Joseph v. 
are 128 SW 864. 

al.—Gratz v. Schuler, 25 Cal. A. 
ur 142 P 899; 


and 


Conn.—Bennett v. Gibbons, 55 
Conn, ~ 450, 12 A 99 (recognizing 
rule). 

Del.—Williams v. Beltz, 30 Del. 


360, 107 A 298; Clough v. Cook, 87 
A 1017. 

Ga.—Cheney v. Powell, 88 Ga. 629, 
15 SE 750; Larey v. Taliaferro, 5T 
oe 443; Slade v. Little, 20 Ga. 

Ill—Foster v. Oberreich, 230 Ill. 
525, 82 NE 858. 

Ind. —Ft. Wayne First Nat. Bank 
v. Garner, 187 Ind. 391, 118 NE 813, 
119 NB 711. 

Iowa.—Simpson y. Kane, 98 Iowa 
271, 67 NW 247. 


Kan.—Disney v. Lang, 90 Kan. 
309, 1383 P 572. 

Ky.—New York--L. Ins. Co. 
Hord, 78 SW 207, 25 KyL 1531. 


La.—Puckett v. Fox Grocer Co., 
127 La. 152,°58 S 475. 


Me.—Hastern Trust,, etc. Co. v. 


Cunningham, 103 Me. 455, 70 A 17 
(dictum). 
Mass.—Emerson v. Brigham, 10 
Mass. 197, 6 AmD 109. 
Mich.—Candler v. Heigho, 208 


Mich. 115, 175 NW 141; De Grasse v. 
Verona Min. Cos, 135 Mich. 514, 522, 
152 NW 242 [cit—Cyc]; Prolich Vv. 
Deacon, 181 Mich, 255, 148 NwW 180, 
AnnCas1916C 722; Andrews Vv. Brace, 
154 Mich. 126,- 117 NW 586; Van 
Cleve v. Radford, 149 Mich. 106, 112 


NW 1754; Aldrich v. Scribner, 146 
Mich. 609, 109 NW 1121; Smith v. 
McDonald, 139 Mich. 225, 102 NW 


738; Knight v. Linzey, 80 Mich. 396, 
45 NW 337, 8 LRA 476. 

Minn.—Encyclopedia Press, Inc. v. 
Harris, 140. Minn. 145, 167 NW 363; 
Kraus v. National Bank of Com- 
merce, 140 Minn. 108, 167 NW 353; 
Meland v. Youngberg, 124 Minn. 446, 
145 NW 167, AnnCas1915B 775. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 595] 


true,** one can secure no redress for a representa- ' 
tion which he knew to be false ** nor for failure 
to disclose facts which he knew to exist.%5 
representee knew the truth it is obvious that he 


et ia nth v. Cozart, 21 Miss. 

Mo.—Addis v. Swofford, 180 SW 
548; Hobbs. v. Boatright, 195 Mo. 
693, 93 SW 934, 113 AmSR 709, 5 
‘LRANS 996. 

Nebr.—Omaha Electric Light, etc., 
Co. v. Union Fuel Co., 88 Nebr. 423, 
129 NW 989. ; 

N. H.—Enfield v. Colburn, 63 N. H. 
218; Cloutman v. Bailey, 62 N. H. 44; 
Qelin v. Gove, 41 N. H. 465, 77 AmD 

N, Y.—Ochs v. Woods, 221 N. Y. 
335, 117 NE 305; Studer v. Bleistein, 
ToL ae, ee Ws POO ea oy INE) 224.2 be Treas 
02° faff 48. Hun’ 620, 1 NYS. 187]; 
Lefler v. Field, 52 N. Y: 621 mem 
[aff 50 Barb. 407]; Wakeman vy. 
DAE ys iode dNe wie a) On AME! bps 
Saitta v. New York, ete., Mail SS. 
Co., 146 App. Div. 105, 130. NYS 375 
[rev 142 App. Div. 939 mem, 127 NYS 
1142 mem]; Merry Realty Co. v. 
Martin, 103 Mise. 9,'169 NYS 696 
[aff 186 App. Div. 538, 174 NYS 
627]. 

Mont.—HEllison v. Barker, 14 Mont. 
V6 ao, Phen. 

N. C.—Whitmire v. Heath, 155 N.C. 
304, 71 SHE 3138; Stafford v. Newson, 
31 N. C. 507; Cobb v. Fogalman, 23 
N. C, 440; Fagan v: Newson, 12 N. C. 


20. 
emkek sak v. King, 5 OhS&CP 
Okl.—Coley v. Dore, 56 Okl. 443, 
156 P 164. 
Or.—Ward v. Jenson, 87 Or. 314, 
170 P 538; Wheelwright v. Vander- 
bilt, 69 Or. 326, 188 P 857; Devlin v. 


Moore, 64 Or. 433, 130 P 35; Martin 
v. Eagle Dev. Co., 41 Or. 448, 69 P 
21 


Ss: C.—Columbia Sav. Bank, etce., 
Co. v. True, 108 S. C.'56, 93 SE 389. 

” D—Tootle :v. Petrie, 8 'S. D. 
19, 65 NW 483. : 

Tex.—Loper v. Robinson, 54 Tex. 
510; McCall v. Sullivan, 1 Tex. A. 
Civ. Cas. § 1; Bonzer v. Garrett, (Civ. 
A.) 162 SW 934. 

Utah.—Campbell v. Zion’s Co-op. 
Home Bldg., etc. Co. 46 Utah 1, 
148 P 401. 

\ W. Va.—Mullen v. E. A. Searls Co., 
..69 W. Va. 790, 792, 72 SEH 1089 [quot 
Cyc]. 

Tel ees Mailed v. Pike Min. Co., 124 
Wis. 278, 102 NW 555. 

Eng.—Coaks v. Boswell, 11 App. 
Cas. 232. 

Austr.—Duncanson v. Haywood, 11 
‘AustrinGu Leo Re 540. x 

“Tt is fundamental in an action 
-of deceit to show that the person 
suing was actually deceived.”’ Chem- 
ical Bank v. Lyons, 137 Fed. 976, 
977. b | 

“Fraud involves deception; if the 
plaintiffs were not deceived, they 
cannot recover.” Varley Duplex 
Magnet Co. v. Ostheimer, 159 Fed. 
655, 86 CCA 523, 525 [quot Missouri 


Phonograph Co. v. Tomlinson, 249 
Fed. 658, 660, 161 CCA 568]. i 

33. U. S.—Farrar v. Churchill, 
135 U. S. 609, 10 SCt 771, 34 L. ed. 
246. 

Cal.—Burke v. Maguire, 154 Cal. 
456, 98 P 21 [aff 98 P 26]. 

Ind.—Van Spanje v. Hostettler, 
(A.) 119 NE 725. 

Md.—Weegefarth v. Wiessner, 134 


Md. 555, 107 A 364, 6 ALR 396. 

Minn.—Humphrey v. Merriam, 32 
Minn. 197, 20 NW 138. 

Mont.—Butte Hardware 
Knox, 28 Mont. 111, 72 P 301. 

N. H.—Page v. Parker, 40 N. H. 47. 

N. Y.—Scarsdale Pub. Co. v. Car- 
ter, 63 Misc. 271, 116 NYS 731; Sin- 
elair v. Higgins, 46 Misc. 136, 93 NYS 
195. 

Or.—Clearwater v. Forrest, 72 Or. 
312, 316, 143 P 998. 

W. Va.—Mullen v. E. A. Searls Co., 


Cos VV. 
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If the 


69 W. Va. 790, 72 SW 1089; Penny- 
backer v. Laidley, 33 W. Va. 624, 11 
SE 39. 

Wis.—Darlington vy. J. L. Gates 
Land Co., 151 Wis. 461, 138 NW 72, 
139 NW 447. 

“The representation . .. must be 
acted upon by the other party in ig- 
norance of its falsity and with rea- 
Sonable belief that it is true.” Far- 
far vesChurebill, (1354202 S. 609% 615; 
10 SCt 771, 34 L..ed. 246 [quot Dar- 
lington v. J. L. Gates Land Co.,: 151 
qa 461, 138 NW 72, 74, 139 NW 

“In every action for deceit ... 
the plaintiff must have believed the 
representation and acted upon that 


belief.” Clearwater v. Forrest, 
supra. 
[a] False belief.—In an action 


for fraud, where plaintiff claims de- 
fendants. induced him to. build a 
house on their property by design- 
edly causing him to believe that the 
house was to be built for a corpora- 
tion of which one of the defendants 
was an officer, the false belief is an 
essential element of his right to re- 
cover. Van Spanje v. Hostettler, 
(ind, “A> 1119s NH 1725. 

[b] False statement not believed. 
—One who did not believe state- 
ments made to him cannot recover 
damages or set aside a settlement 
upon the ground that such state- 
ments were false and fraudulent. 
Wegefarth v. Wiessner, 134 Md. 555, 
107 A 364, 6 ALR 396. 

[ce] Qualification of rule.—It is 
not necessary, however, that the 
hearer shall have had an unques- 
tioned and positive belfef in the 
truth of the representation, but it is 
enough if he relied upon it. Peterson 
v. Chicago, etc., R. Co., 38 Minn. 511, 
39 NW 485. 

Fact of reliance see infra § 57. 

34. : . S. v. Jones, 232 Fed. 
218 [rev on other grounds 242 Fed. 
609, 155 CCA 299]. 

Ala.—Merritt v. Morris, 132 Ala. 
190, 81 S 477; Hooper v. Whitaker, 
130 Ala. 324, 30 S 355. 

Ark.—Winter v. Bandel, 30 Ark. 
362; Hughes v. Sloan, 8 Ark. 146. 

Cal.—Maxon-Nowlin Co. v. Nors- 
wing, 166 Cal. 509, 137 P 240. 

Conn.—Bennett v. Gibbons, 55 
Conn. 450, 12 A 99. 

Ga.—Griffin v. Griffin, 130 Ga. 527, 
61 SE 16, 16 LRANS 937, 14 AnnCas 
866. 

Ind.—Newman v. Sylvester, 42 Ind. 
106; Kain v, Rinker, 1 Ind. A. 86, 27 
NE 328. 

Iowa.—Hinkley v. Sac Oil, etc., Co., 
132 Iowa 396, 107 NW 629, 119 AmSR 
564; Proctor v. McCoid, 60 Iowa 153, 
14 NW 208. 

Ky.—Merchants’, etc, Bank vv. 
Cleland, 67 SW 386; Newton v. Terry, 
22 SW 159; Ferrill v. Coombs, 18 SW 
226, 13 Kyl 737. 

Me.—Duffy v. Metropolitan L. Ins. 
Co., 94 Me, 414, 47 A 905. 

Md.—Ely v. Stewart, 2 Md. 408. 


Mass.—Crehore v. Crehore, 97 
Mass. 330, 93 AmD 98. 
Mich.—Ransier_ v. Dwyer, 149 


Mich. 487, 112 NW 1120; Van Cleve v. 
Radford, 149 Mich. 106, 112 NW 754; 
Whiting v. Hill, 28 Mich. 399. 

Minn.—Marshall v. Gilman, 52 
Minn. 88, 58 NW 811; McCormick v. 
Kelly, 28 Minn. 135, 9 NW 675. 

Miss.—Clopton v. Cozart, 21 Miss. 
363; Anderson v. Burnett, 6 Miss. 
165, 35 AmD 425. 

Mo.—Estes v. Desnoyers Shoe Co., 
155 Mo. 577, 56 SW 316; Woods v. 
Letton, 111 Mo. A. 51, 85 SW 919. 

Mont.—Ellison y. Barker, 14 Mont. 
96) (35 sPet22. 

N. H.—Cloutman v. Bailey, 62 N. H. 
44 


N. Y.—More v. Rand, 60 N. Y. 208; 


[26C.J3.] 1135 


was neither deceived ** nor defrauded,?* and that 
any loss he may sustain is not traceable to the 
representation but is in effect self-inflicted.3$ 
over, reliance upon representations necessarily im- 


More- 


Comstock v. Ames, 1 Abb. Dec. 411, 
3 Keyes 357; Edick v. Crim, 10 Barb. 
445; Lane v. Fenn, 65 Misc. 336, 120 
NYS 237 [aff 146 App. Div. 205, 130 
NYS 995]. 

N. C.—Stafford v. 31 
INE Oa5 O(c 

Oh.—Wilkinson vy. Root, Wright 686. 

Or.—Martin v. Eagle Dev. Go., 41 
Or. 448, 69 P 216; Kelley v. High- 
field, 15-Or. 277, 14 P 744, 


Newsom, 


Pa.—Davis v. Hawkins, 163 Pa. 
228, 29 A 1746; Tighe v. Doran, 7 
Kulp 124. 

.S. D.—Tootle v. Petrie, 8 S: D. 19, 
65 NW 43. 

Tex.—Closner v. Acker, (Civ. A.) 
200 SW 421. 

Bia aig Seen v. Graybill, 82 Va. 

Eng.—Dyer v. Hargrave, 10 Ves. 


Jr. 505, 32 Reprint 941. 

See also cases supra notes 81, 32. 

[a] Capitalization of hope.— 
Where plaintiff in the purchase of 
corporate bonds at par, with a bonus 
of corporate stock, knew that a fran- 
chise for the construction and opera- 
tion of telephone lines constituted 
substantially all the corporate assets 
and that only the future could show 
the success of the venture, he could 
not recover against members of the 
syndicate that sold him the securi- 
ties on the ground that there was 
fraud in the overcapitalization of the 
corporation because plaintiff “knew 
that the stock represented to a 
large extent the capitalization of 
hope.” Lane v. Fenn, 65 Misc. 336, 
344, 120 NYS 237 [aff 146 App. Div. 
205, 180 NYS 995]. 

[b] Fraud as defense.—‘‘A person 
defending upon the ground of fraud- 
ulent representations must show 
himself to have been ignorant of the 
truth in regard to the matter about 
which the misrepresentation’ was 


made.” Kain v. Rinker, 1 Ind. A. 
86, 27 NE 328, 329. 
35. Proctor v. McCoid, 60 Iowa 


153, 14 NW 208; Berry v. Bakeman, 
44 Me. 164; Spencer v. McLean, 24 
N. C. 93; Kelley v. Highfield, 15 Or. 
277, 14 P 744. 

Concealment in general see infra 
§ 12 et seq. 

36. U. S—Varley Duplex Magnet 
Co. v. Ostheimer, 159 Fed. 655, 86 
CCA. .523° 

Ga.—Griffin v. Griffin, 130 Ga. 527, 
eager 16, 16 LRANS 9387, 14 AnnCas 

Iowa.—Bowen v. Astna Indemn. 
Co., 160 Iowa 548, 142 NW 205. 

N. Y.—Maher v. Hibernia Ins. Co., 
67 N. Y. 283 [aff 6 Hun 353]. 

Or.—Martin v. Eagle Creek Dev. 
Co., 41 Or. 448, 69 P 216. 

Tex.—American Cotton Co. v. 
Heierman, 37 Tex. Civ. A. 312, 83 


SW 845. 
Vt.—Nichols v. Lane, 93 Vt. 87, 
EK. A. Searls 


106 A 592. 

W. Va—Mullen v, 

Co., 69 W. Va. 790, 72 SE 1089. 

fa] For example, a plaintiff who 
paid money in reliance on false 
representations which he _ believed 
and later, after discovering their 
falsity, rendered services for the 
same defendant, can recover damages 
only for the money and not for the 
services, since he- was not deceived 
at the time he rendered the latter. 
Bowman y. Altna Indemn. Co., 160 
Iowa 548, 142 NW 205. 

37. Varley Duplex Magnet Co. v. 
Ostheimer, 159 Fed. 655, 86 CCA 523; 
King v. Williams, 71 Iowa 74, 32 
NW 178; American Cotton Co. v. 
Heierman, 37 Tex. Civ. A. 312, 88 SW 
845. > 


38. Joseph v. Baker, 95 Ark. 150, 
128 SW 864; Bean v. Bickley, 187 
Iowa 689, 174 NW 675; Thompson v. 
Libby, 36 Minn. 287, 289, 31 NW 52. 
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plies a belief in their truth,®® and it is therefore 
obvious that one could not rely upon representa- 
The mind is incapable 


tions known to be false.*° 
of reliance upon 


recompense for the fraud.4® 


such representations.*+ 
redress for fraud will be denied where before act- 
ing upon false representations the representee has 
learned the real facts,42 whether he secured such 
knowledge through personal investigation 4? or ex- 
perience,** or was informed thereof by an expert *® 
or by the principal of a representing agent.*® 
ously recovery in fraud will be denied where it is 
evident that the representee merely seeks to re- 
ecompense himself for the loss of a good bargain,‘? 
or where he deliberately acted on representations 
known to be false with the intent of later securing 
But knowledge of the 
falsity of a portion of representations will not 
preclude recovery for the remaining portion not 
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Thus 


Obvi- | statements 


[§ 56] 


; [§§ 55-56 


whom a false representation has been made had at 
one time knowledge of facts which would have 
shown that the representation was false will not 
defeat his right to redress, if such information was 
out of his mind when the representation was-made.®°? 
The general rule above stated, with its modifica- 
tions,°t has been applied to representations as to 
the solvency of the speaker *? or of third persons.°* 
Acting upon belief. Mere belief in the truth of 
is not sufficient to 
fraud, in addition it must appear that the hearer 
acted upon such belief.5+ 
tion may constitute sufficient ‘‘ 
to warrant redress.°° 
b. Constructive Knowledge of Falsity. 
If the misrepresentee was in such a position that 
he must or should have known the facts, his knowl- 
edge thereof may be inferred.*® 


show actionable 


But refraining from ac- 
action’’ upon a belief 


In such a case he 


known to be false.42 And the fact that a person to | can recover neither for misrepresentation 57 nor 


“To allow a purchaser who has 
discovered the fraud while the con- 
tract is still wholly excutory to go 
on and execute it, and then sue for 


fraud, looks very much like permit- 
ting him to speculate upon the 
fraud of the other party. It is vir- 


tually to allow a man to recover for 
self-inflicted injuries. The fraud is 
really consummated, and the dam- 
ages incurred, by the acceptance of 
‘the property and paying for it. And 
if this is done after the fraud is dis- 
covered, the purchaser cannot say 
that he sustained damage by reason 
of the fraud.” Thompson v. Libby, 
supra [quot Joseph v. Baker, 95 Ark. 
150, 128 SW 864, 866]. 

Causal relation see infra § 86. 

Duty to avoid damage see infra 


18587; 

Mabry v. Randolph, 7 Cal. A. 
421, 426, 94 P 403; David v. Moore, 
46 Cr. 148, 79 P 415. 

“A reliance upon the representa- 
tions of another person in respect to 
any fact necessarily implies a belief 
in the truth of the statement thus 


made.” Mabry v. Randolph, supra. 
[a] An actual reliance upon a 
representation of fact necessarily 


implies a belief in the truth of the 
representation, for in the absence of 
this belief there can be no reliance. 
David v. Moore, 46 Or, 148, 79 P 415. 

40. Del.—Clough v. Cook, 87 A 
1017. 

Tll.— Tuck v. Downing, 76 Ill. 71. 

Ind.—Bowman v. Carithers, 40 Ind. 
90. 

Towa.—Christensen yv. Jauron, 174 
NW 499. 

Md.—Ely v. Stewart, 2 Md. 408. 

N. Y.—Huott v. Wood, 180 App. 
Div. 484, 167 NYS 754. 

Or.—Bailey vy. Frazier, 62. Or...142, 
124 P 6438; Johnson v. Sheridan Lum- 
ber Co., 51 Or, 35, 93 P 470; Dunning 
Vv. Cresson, 6 Or. 241. 

We-—Smith Vv. Martin, 93) Mit, dad, 
106 A 666. 

“In the absence of faith in the 
truth of the statements thus made, 
a dependence thereon is an impossi- 
bility.” State v. Miller, 47 Or. 562, 
BO} Sbg P6846 LRANS 365 [quot 
Johnson v. Sheridan Lumber Co., 51 
Or. 35, 98 P 470, 472]. 

[a] Belief contrary to defendant’s 
representations.— Where a party be- 
lieves that a claim upon which an ac- 
tion has been commenced has already 
been paid, but because he is afraid he 
cannot prove the payment, and, to 
avoid trouble and litigation, he pays 
a part of it, he cannot recover back 
the amount so paid on the ground of 
fraud based upon statements of the 
claimant that the debt had not been 
paid. For not believing the untrue 
statements it is plain that plaintiff 
could not have relied on them. 
Bowman y. Carithers, 40 Ind. 90. 


Necessity for reliance see infra 
. Bowman v. Carithers, 40 Ind. 
SOWA 9 25 

“We cannot see how a party could 
be defrauded by statements which 
he, at the time, believed to be false. 
He had no right to rely upon state- 
ments which he believed to be false. 


He could not rely upon them. The 
mind is incapable of it.’ Bowman v. 
Carithers, supra. 
42. Del.—Williams v. Beltz, 30 
Del. 360, 107 A 298. 
Kan.—Disney v. Lang, 90 Kan. 
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Ky. —Lewis v. Dalton, 189 Ky. 387, 
225 SW 157. 

_ Mich.—Andrews _ v. 154 
Mich. 126, 117 NW 586. 

Tex.—Furneaux v. Webb, 38 Tex. 
Civ. A. 560, 77 SW 828. 

Va.—Beckley v. Riverside Land 
Co., 23 SE 778. 

43. Ransier v. Dwyer, 149 Mich. 
487, 112 NW 1120; Nichols v. Lane, 
93 Vt. 87, 106 A 592. 

Independent investigation: 
Deception and reliance see infra § 75 

and notes 12-15. 

Fact of reliance see infra § 75 note 

10. 

Right of reliance see infra § 75 note 


Brace, 


17. 

44. Degenhardt v. Billings, 13 Oh. 
Ci¢nCEUIN Seas 

45. Haley v. Manning, 2 Tex. Civ. 


Aen iltgueile ser Wee 

46. Aldrich v. eee 146 Mich. 
609, 109 NW 1121 

47. Fletcher v. MecMicken, 7 La. 
Ann. 178, 179; Fagan v. Newson, 12 
NwiGe 20, 

“No lesion can be predicated of a 
mere advantage, where there was no 
deceit, and the parties are equally 
apvrised of the state of facts.” 
Fletcher v. McMicken, supra. 

Good bargain notwithstanding fraud 
see infra § 84. 

48. Bean v. Bickley, 187 Iowa 689, 
710, 174 NW 675, 688; Shoemaker v. 
Cake, 83 Va. 1, 1 SE 387. 

“One may not, with knowledge of 
all the facts, persist in what he may 
safely refrain from doing without 
loss, and speculate with a view to 
enhancing the loss, if the speculation 
prove disastrous, and then trace the 
injury to the claimant.” Bean v. 
Bickley, supra. 

49. Smith v. Martin, 93 Vt. 111, 
106 A 666. 

fa] Tllustration.—Where an em- 
ployee of a company purchased 
stock therein from its officers in re- 
liance on a false statement of its 
financial condition, the fact that as 
to one smal] item he knew that the 
statement was false did not prevent 
his recovery for the representations 
in the rest of the statement of the 
falsity of which he was ignorant. 


ners VorMartin? -S3siViteo 11259 10 Gael. 
50. Hamilton v. ot 
Mich. 107. 
51. See cases supra this section. 


Billingsley, - 


52. See’infra § 93. 
58. See infra § 95. 
54. Sioux Banking Co. v. Kendall, 


6 S. D. 543, 62 NW 377. 

Reliance in general see infra § 57 
et seq. 

55. Fottler v. Mosely, 179 Mass. 
295, 60 NE 788. 

Fraud inducing inaction in general 
see infra § 81. 

56. Ala.—Hooper v. Whitaker, 130 
Ala. 324, 30 S 355. 


fect CaN Ene Vv... Hfill,: 23> Mich. 
Miss.—Anderson  y. Burnett, 6 
Miss. 165, 85 AmD 425. 
N. Y.—Arnold v. Norfolk, ete., 
Hosiery Co.,148 N. Y. 392,42 NE. 980. 


Bng.—Dyer Vv. Hargrave, 10 Ves. 
Jr. 505, 32 Reprint 941. 

See Baird v. Gibberd, 32 Ida. 796, 
189 P 56 (an instruction that knowl- 
edge such as would affect the bona 
fide character of the transaction does 
not mean actual Knowledge or notice, 
but only reasonable means of knowl- 
edge which would lead a reasonably 
prudent man to make further in- 
quiry which, fairly pursued, would 
disclose the facts was proper); 
Boddy v. Henry, 113 Iowa 462, 473, 
85 NW 771, 53 LRA 769 (where in 
discussing instructions relative to 
plaintiff's being chargeable with 
knowledge of the quantity of land 
sold, the court said: “The plaintiff 
and the defendants were on an equal 
footing, and any documents 
which in the possession of defend- 
ants would charge them with knowl- 
edge would equally, if put into the 
possession of plaintiff for the pur- 
pose of giving him information in 
regard to the quantity of land, con- 
stitute notice to him’). 

57. U. S—uwU.S. v. Jones, 232 Fed. 
218 [rev on other grounds 242 Fed. 
609, 155 (CCA! 12:99]: 

BY, C.—Security Inv. Co. v. Garrett, 
3 App. 69. 


Minn.—Marshall v. Gilman, 52 
Minn. 88, 53 NW 811. ‘ 

Mo.—Buford v. Caldwell, 3 Mo. 
477; Davis v. Phoenix Ins. Co., 81 
Mo. A. 264. 


N. Y.—Ameriean Exch. Nat. Bank 
v. Woodlawn Cemetery, 120 App. 
Div. 119, 105 NYS 305 [rev.on other 
grounds 194 N. Y. 116, 87 NE 107]. 


Can.—Bell v. Macklin, 15 Can. 
SHC o6e 
[a] Acceptance of conveyance at 


variance with representation —If a 
person, after negotiating for the 
purchase of a lot represented to be 
of certain width, accepts a convey- 
ance describing the property as be- 
ing of a less width, he will not be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 56-57] 


failure to disclose facts.58 But a bare suspicion 5° 
or an opportunity to learn the truth through the 
exercise of reasonable diligence ® does not consti- 
tute knowledge of fraud sufficient to prevent re- 
covery. Under the general rule ®! it has been held 
that one cannot claim that he was deceived con- 
cerning facts which he must have known as a mat- 
ter of general information,®? and that fraud cannot 
be predicated upon misrepresentations as to the 
meaning of a written instrument examined by the 
hearer,®* nor as to the contents of a paper which 
the hearer has either read ** or had a reasonable 
opportunity to read.®°> Knowledge sufficient to pre- 
clude recovery for fraud cannot be imputed to the 
misrepresentee because the facts were known to 
a coowner,®® to an attorney employed for a special 
purpose not affecting the representations,*? or to 
another member of a syndicate to which the mis- 
representee belonged.** In some jurisdictions it has 
been held that the complainant’s knowledge of the 
falsity of a representation is material only as show- 
ing whether or not he relied thereon,®® and that one 
in fact deceived by representations may recover not- 
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withstanding that knowledge of their falsity could 
be imputed to him on-some legal theory.7° 

Agent’s knowledge. If an agent entering into a 
transaction on behalf of his principal knows of the 
falsity of representations made to him by the other 
party, the. agent’s knowledge is imputable to the 
principal so as to preclude the latter from securing 
redress for fraud.74 But the knowledge of the 
agent is not imputable to the principal, where the 
agent did not acquire such knowledge in the course 
of his employment,’? where the false representa- 
tions were made direct to the principal and the 
agent did not know that the principal was being 
deceived,’? or where the agent wrongfully accepted 
money from the misrepresentor 74 or acted in col- 
lusion to deceive his principal.7® 

Confidential relations. If confidential relations 
obtain, nothing short of actual knowledge will pre- 
vent recovery for misrepresentations.7¢ 

[§ 57] 6. Reliance on Representation 7’—a, 
Fact of Reliance—(1) In General. It is essential 
that the hearer should have acted in reliance upon 
the misrepresentations for which he seeks redress."® 


deemed to have purchased relying 
upon such prior representation. 
Marshall v. Gilman, 52 Minn. 88, 53 
NW 811. 

{[b] Nonnegotiability of paper.— 
Where the agent of a cemetery asso- 
ciation pledged spurious certificates 
of shares, fraudulently issued, to 
plaintiff bank for a loan, plaintiff 
could not recover against the asso- 
ciation since plaintiff was charge- 
able with knowledge of their non- 
negotiable character, even though 
used in a form calculated to confer 
negotiability in excess of the asso- 
ciation’s powers, and with knowledge 
of all equities against the agent as- 
signor. American Exch. Nat. Bank 
v. Woodlawn Cemetery, 194 N. Y. 
116, 87 NE 107 [rev 120 App. Div. 
P9105 NYS 3057) 

58. Scott v. Huston, 247 Pa. 536, 
93 A 763. 

Concealment in general see supra 


§ 12. 

Baker v. Spencer, 47 N. Y. 
562 [aff 58 Barb. 248]; Fischer v. 
Burns, 30 NYS 443. 


60. Baker v. Lever, 67 N. Y. 304, 
23 AmR 117. See also infra § 60. 
61. See supra text and note 56. 
62. Kincaid v. Price, 82 Ark, 20, 
100 SW 76. 
Incredible statements see infra 
67. 
ee Kimber v. Young, 157 Fed. 
199, 84 OCA 647. 
64. Davis v. Phoenix Ins. Co., 81 


Mo. A. 264; National Equitable Soc. 
v. Camp, (Tex. Civ. A.) 184 SW 589. 

[a] Thus (1) where plaintiff read 
and studied the terms of a contract 
she must have known of a term 
stipulating that no agent could vary 
it by parol and, therefote, could not 
predicate fraud on an agent’s oral 
representation contradicting the 
terms of the contract since she could 
not be said to have been deceived. 
National Equitable Soc. v. Camp, 
(lex, Civ. A.)) 184:.SIW 589. (2) 
Where an insurance company induced 
insured to settle his claim by repre- 
senting that in the application, then 
in the insurer’s possession, insured 
has made false statements vitiating 
the policy, insured has no cause of 


“action for deceit, he being presumed 


to know whether or not he_ had 
signed such a statement, or if not 
knowing to have had sense enough 
to demand an inspection of the ap- 
plication. Davis v. Phoenix Ins, CO: 
81 Mo. A. 264. 

65. Dunham Lumber Co, v. Holt, 
123 Ala. 336, 26 S 663; Butler Cot- 
ton Oil Co. v. Campbell, 16 Ala. A. 
445, 446. 78 S 643. 

“When one signs a paper at the 

[26 C. J.—72] 


instance of another, which the party 
signing could read and which he had 


an opportunity of reading and was 


not fraudulently prevented from 
reading, there is not in a legal sense 
such a fraud as would vitiate the 
instrument on the grounds of mis- 
representation of its contents.” But- 
ler Cotton Oil Co. v. Campbell, supra. 

66, Varley Duplex Magnet Co. v. 
Ostheimer, 159 Fed. 655, 86 CCA 523. 

{a] Illustration.—Where plaintiff 
was induced by defendant’s misrep- 
resentations to pay for the extension 
of a patent option, the fact that 
plaintiff’s codOwner of such option 
knew the representations to be false 
did not charge plaintiff with such 
knowledge so as to preclude recovery 
for fraud because the law did 
not imply agency from the _ rela- 
tion of coOwnership. Varley Duplex 
Magnet Co. v. Ostheimer, 159 Fed. 
655, 86 CCA 523. 

67. Forsyth v. Dow, 81 Wash. 137, 
142. P 490. . 

{a] Tlustration.—That an attor- 
ney employed only to see that plain- 
tiff got title to certain motors knew 
that such motors could be purchased 
for a less price than that falsely 
represented as the correct price by 
defendant did not charge plaintiff 
with such knowledge. Forsyth v. 
Dow, 81 Wash. 137, 142 P 490. 

68. Fisher v. Radford, 153 Mich. 
885, 117 NW 66. 

69. Conway Nat. Bank v. Pease, 
76 N. H. 319, 82 A 1068; Bachman v. 
Travelers’ Ins. Co., 78 N. H. 100, 97 
A 223. 

Right of reliance see infra § 59. 

70. International Harvester Co. of 
America v. Franklin County Hard- 
ware Co., 101 Kan. 488, 490, 167 P 
1057; Halsell v. Muskogee First Nat. 
Bank. 48 Okl. 535, 150 P 489, LRA 
1916B697. 

“One who has misled another by 
a fraudulent misrepresentaticn can 
not escape the ordinary consequences 
of his wrong by showing that al- 
though his victim in fact knew noth- 
ing of the matter, knowledge was to 
be imputed to him upon some legal 
theory.” International Harvester Co. 
of America v. Franklin County Hard- 
ware Co., supra. 

[a] hus, where defendant, di- 
rector of a corporation, induced 
plaintiff, a codirector, to purchase 
stock by false representations which 
actually deceived plaintiff, defendant 
could not be heard to say that he was 
immune from suit because plaintiff 
was from his official position pre- 
sumed to know the truth. Halsell v. 
Muskogee First Nat. Bank, 48 Okl. 
535, 150 P 489, LRA1916B697. 


71. Armstrong v. Ashley, 204 
WSs 272, (27 °SCt i270; bl) Taveds 482 
[aff 22 App (D. C.) 368; McIntire v. 
IEF enone IS) MUR SE Bey lO SOig Say 23 
L. ed. 606; Security Inv. Co. v. Gar- 
rett, 3 App. (D. C.) 69; Cook v. Boyd, 
(lowa) 99 NW 1063; Cowen v. Simp- 
son, 1 Esp. 290. 

72. Wells v. Smith, [1914] 3 K.B. 
722, 6 BRC 947 (per Scranton, J.). 

73. Lee v. Tarplin, 183 Mass. 52, 
66 NE 431. 


74 Barnsdall v. O’Day, 134 Fed. 
828, 67 CCA 278. 
75. Sutton v. Greiner, 177 Iowa 


532, 159 NW 268; Brigham v. T. D. 
Judy Inv. Co., (Mo. A.) 186 SW 15; 
Woteshek v. Neuman, 151 Wis. 365, 
370, 188 NW 1000. 

“Where a third person acts in col- 
lusion with an agent to defraud his 
principal, the latter will not be 
chargeable with notice of any infor- 
mation which the agent receives in 
the course of, and relative to, such 
collusive transaction, and it applies 
especially where the agent is re- 
quested not to communicate such 


knowledge to his principal.’’ Wote- 
shek v. Neumann, supra. 
76. McDonough vy. Williams, 86 


Ark. 600, 112 SW 164, 77 Ark. 261, 
92 SW 783, 8 LRANS 452, 7 AnnCas 
276, 112) SW 167 (Gn an» action: for 
fraud, if a relation of confidence and 
trust existed, facts merely sufficient 
to cause an ordinary prudent person 
to inquire are no defense, for under 
such conditions nothing short of ac- 
tual knowledge will suffice). See 
also infra § 72. 

77. Particular representations or 
transactions: 
In general see infra §§ 92-115; and 

cross references supra p 1052. 
Sale of: 

Personalty see Sales [385 Cyc 66 

et seq, 77, 79]. 
Realty see Vendor and Purchaser 
[39 Cye 1262 et seq]. 
Stock see Corporations § 1068 et 


seq. 

See also Bills and notes § 1046 text 
and note 76; Compromise and Set- 
tlement § 46 text and note 19; Con- 
tracts § 296 et seq; Estoppel 
§§ 130-133; Reformation of Instru- 
ments [34 Cyc 922 note 22]. 
7g. U. S.—Farnsworth y. Duffner, 

1490s iS. 43812 SCtwices, sd) ete red: 

931; Farrar v. Churchill, 135 U. S. 

609, 10 SCt 771, 84 L. ed. 246; Hoyt 

v. Hanbury, 128 U. S. 584, 9 SCt 176, 

32 L. ed. 565; Southern Dev. Co. v. 


Silvan L250 US 2470S) SOG P8Sizmeil 
L. ed. 678; Marshall v. Hubbard, 
AAFemMIa( So e415, GeSGtEs 06h 2 ol mins ged: 


919; Ming v. Woolfolk, 116 U. S. 599, 
6 SCt 489, 29 L. ed. 740; Slaughter 
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Likewise where redress is sought for fraudulent 
concealment it must appear that plaintiff relied on 


Vv. -Gerson; 13) Wall. 379, 20° Lied. 
627; Smith v. Richards, 13 Pet. 26, 
10 L. ed. 42; Zimmern v. Blount, 238 
Fed. 740, 151 CCA 590; Belding v. 
King, 159 Fed. 411, 86 CCA 391; Far- 


well v. Colonial Trust Co., 147 Fed. 
ASO LETS CCAS 22 Smiths-v.~ Curran, 
138 Fed. 150; Chemical Bank v. 


Lyons, 137 Fed. 976, 977 [quot Cyc]; 


Kimber v. Young 137 Fed. 744, 70 
CCA 178; Aunenieari Alkali Co. Vv. 
Salom, 131 Fed. 46, 65 CCA 284 


[certiorari den 196 U. S. 641, 25 SCt 
196, 49 L. ed. 631]; Sprigg v. Com- 
monwealth Title Ins., etc., Co., 131 
Med8 ih OD asOCAN 2435." Hindman”, ‘v. 
Louisville First Nat. Bank, 112 Fed. 
9310) FOVCCM 623,957, DRA 08), seer 
tiorari den 186 ast 483, 22 SCt 943, 
46 weed. l261i5, In vrei Davis, 113 
Fed. 294, 7 AmBankr 2G? “Bartoli 


Walton, ete.,. Co., 92. Med. 13;. Huber 
v. Guggenheim, 89 Fed. 598; Haines 
v. Franklin, 87 Fed. 139; Columbian 


Equipment Co. v. Highland Ave., 
ete.,, R: Co., 74 Fed. 920; Bement v. 
La Dow; 66 Fed. 185; Hofman v. 
Keane, 54 Fed. 986; Billings v. As- 
pen Min., etc., Co., 51 Fed. 338 [app 
dism. 150 Us. S., 31, 14.SCt 4, 37 L.ed. 
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643; Martin v. Eagle Dev. Co., 41 Or. 
448, 69 P 216; Wimer v. Smith, 22 
Or. 469, 30 P 416; Dunning v. Cres- 
son, 6 Or. 241. 

Pa.—Sulkin v. Gilbert, 218 Pa. 255, 
67 A 415; Grauel v. Wolfe, 185 Pa. 
83, 39 A 819; Ackman v. Jaster, 179 
Pa. 463, 36 A 324; Manhattan Brass 
Co. v. Reger, 168 Pa. 644, 32 A 64; 
Davis v. Hawkins, 163 Pa. 228, 29 A 
746; Boyd v. Shiffer, 156 Pa. 100, 27 
A 60; Clark v. Everhart, 63 Pa. 347; 
McAleer v. McMurray, 58 Pa. 126; 
Phipps v. Buckman, 30 Pa. 401; Dev- 
ers v. Sollenberger, 25 Pa. Super. 64; 
Tighe v. Doran, 7 Kulp 124. 

R. I.—Phillips v. Hebden, 28 R. I. 
1, 65 A 266, 69 A 764. 

Ss. C.—Columbia Sav. Bank, etc., 
Cos vin Exue,, 108,0S" Cl 56293 (SHP3s9s 
bec By v. Ahrens; 26 S:'C. 275, 2: SE 

S. D.—Tootle v. Petrie, 8 S. D. 19, 
65 NW 438; Sioux Banking Co. v. Ken- 
dall, 6 S. D. 548, 62 NW 377; First 


Nat. Bank v. North, 2 S. D. 480, 51 
NW 96. 
Tenn.—Continental Nat. Bank v. 


Nashville First Nat. Bank, 108 Tenn. 
374, 68 SW 497; Chamberlain v. Fox 
Coal, ete., Co., 92 Tenn. 18, 20 SW 
345; Leiker v. Henson, (Ch. A.) 41 


SW. 862. 

Tex.—Cresap v. Manor, 63 Tex. 
485; Wooters v. International, etc., 
R. Co., 54 Tex. 294; Wilson v. Avery 
Co., (Civ. A.) 182 SW 884; Kirkland 
Vv. Rutherford, » (Civ. A.) <171. Sw 
1031; Luckenbach v. Thomas, (Civ. 
A.) 166 SW 99; Cooper v. Marek, (Civ. 
A.) 166 SW 58; Bonzer v. Garrett, 
(Civ. A.) 162 SW 934; Davis v. Moye, 
(Civ. A.) 155 SW 962; Fisher v. Dip- 
pel, 46 Tex. Civ. A. 266, 102 SW 448 
(dictum); Collins v. Chipman, 41 
Tex. Civ. A. 563, 95 SW 666; Milby 
v. Hester, (Civ. A.) 94 SW 178; Oneal 
v. Weisman, 39 Tex. Civ. A. 592, 88 
SW 290; International, etc., R. Co. v. 
Shuford, 36 Tex. Civ. A. 251, 81 SW 
1189; Hume vy. Steele, (Civ. A.) 59 
Sw 812; Jones v. Gulf, etc., R. Co., 
Sore Nex. uOlvaavAlntL OSe0 onl SW) LOSzis 
Hollifield v. Landrum, 31 Tex. Civ. 
A, 187, 71 SW 979; Downes v. Self, 
OR Mex (Clive eae SOG, Ole SVE Osis 
Wuest v. Moehrig, 24 Tex. Civ. A. 
124, 57 SW 864; Collinson v. Jeffer- 
jes, 21 Tex. Civ. A. 653, 54 SW 28; 
McCord-Collins Commerce Co. Vv. 
Levi, 21 Tex. Civ. A. 109, 50 SW 606; 
Security Mortg., ete., Co. v. Haney, 
(Civ, A.) 2% 2SW. 215; Calhoun® vy, 
Quinn, (Civ. A.) 21 SW 705; Caba- 
ness v. Holland, 19 Tex. Civ. A. 383, 
47 SW 879; McCall v. Sullivan, 1 Tex. 
AGn@iv ae Cis.mesirt 
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to the plaintiff’s change of position." 
can be no redress for representations which do 
not influence complainant,’° because such repre- 
Thus the hearer can- 
not secure redress for representations, where he 
failed to rely thereon because of their trivial char- 
acter,8* because he was informed of the real facts 
and so could not be deceived thereby,®® or because 
he relied solely 84 upon a guaranty. 


sentations cause no damage.*} 


Utah.—Whitney v. Richards, 17 
Utah 226, 53 P 1122. 
Vt.—Slack v. Bragg, 83 Vt. 404, 76 
A 148; Stearn v. Clifford, 62 Vt. 92, 
18 A 1045; Nye v. Merriam, 35 Vt. 
438; Reynolds v. French, 11 Vt. 674; 
Weeks v. Burton, 7 Vt. 67, 
Va.—Reed v. Gold, 102 Va. 37, 
SE 868; Dudley v. Minor, 
728, 42 SE 870; Beckley v. Riverside 
, Land Co, 238 SH 778; Trammell v. 
Ashworth, 99 Va. 646, 39 SE 593; 
Owens v. Boyd Land Co., 95 Va. 560, 
28 SE 950; Grosh y. Ivanhoe Land, 
ete., Co., 95 Va. 161, 27 SE 841; Wil- 
son v. Carpenter, 91 Va. 183, 21 SE 


248, 50 AmSR 824; Shoemaker v. 
Cake, 88 Va. 1, 1 SE 387: Houghton 
v. Graybill, 82 Va. 5738; Hull v. 


Fields, 76 Va. 594. 

Wash.—Robeson v. G. G. 
Tire Belt Co., 194 P 559; Rhodes v. 
Owens, 101 Wash. 324, 172 P 241; 
Barker v. Scandinavian - American 
Bank, 97 Wash. 272, 166 P 618; 
Palmer v. Shields, 71 Wash. 463, 128 
P 1051; Sather v. Home Security Sav. 
Bank, 49 Wash. 672, 96 P 229; Eng- 
lish y. Grinstead, 12 Wash. 670, 42 P 
121. 

W. Va.—Keller v. Roetting, 74 W. 
Va. 601, 82 SE 755; Crotty v. Hffler, 
60 W. Va. 258, 54 SB 345, 9 Ann. Cas. 
770;  Cleavenger v. Sturm, 59 W. 
Va. 53 SE 593; Pennybacker 
33 W. Va. 624, ° 11 (Sh 
Renick, 7 W. Va. 


No-Skid’m 


658, 
Laidley, 
Ludington y. 


Wis.—Cazier v. Hart, 158 Wis. 362, 
148 NW 860; Francois v. Cady Land 
Co., 149 Wis. 115, 135 NW 484; Wolff 
v. Carstens, 148 Wis. 178, 184 NW 
400; James Music Co. v. Bridge, 134 


Wis. 510, 114 NW 1108; Palmer v. 
Goldberg, 128 Wis. 103, 107 NW 
478: J. HH. Clark Co. Ww “Rice, 227 
Wis. 451, 106 NW 231, 7 AnnCas 
505; Bowe v. Gage, 127 Wis. 245, 


106 NW 1074, 115 AmSR 1010; Shaw 
v. Gilbert, 111 Wis. 165; 86 NW _ 188; 
Allen v. Frawley, 106° Wis. 638, 82 
NW 598; Krause v. Busacker, 105 
Wis. 350, 81 NW 406; Hart v. Moul- 


ton, 104 Wis. 349, 80 NW 599, 76 
AmSR 881; Fromer v. Stanley, 95 
Wis. 56, 69 NW 820; Fowler v. Mc- 


Cann, 86 Wis. 427, 56 NW 1085; Shel- 
don v. Davidson, 85 Wis. 138, 55 NW 
161; Lee v. Burnham, 82 Wis. 209, 
52 NW 255; Barndt v. Frederick, 78 
Wis. 1, 47 NW 6, 11 LRA 199; Singer 
v. Schilling, 74 Wis. 369, 43 NW 
101; McNaughton y. Conkling, 9 Wis. 
316. 

Wyo.—Cheyenne First Nat. Bank 
v. Swan, 3 Wyo, 356, 23 P 743. 

Eng.—Seddon v. North Eastern 
Sait <Co.,. sutd., LLoop |, £ Ch.7 826° 2 
AnnCas 514; Smith _v. Land, etc, 
Property Corp., 28 Ch. D. Smith 
v. Chadwick, 20 Ch. D. 27 [aff 9 App. 
Cas. 187]; Redgrave v. Hurd, 20 Ch. 
D. 1; Arkwright v. Newbold, 17 
Ch. D. 301; Colby v. Gadsden, 34 
Beay. 416, 55 Reprint 695; Jennings 
v. Broughton, 17 Beav. 234, 
print 1088 [aff 5 De G@ M. & 
126, 54 EngCh 102, 43 Reprint 818]; 
Clapham v. Shillito, 7 Beav. 146, 29 
BEneCh 146, 49 Reprint 1019; Bench v. 
Merrick, 1 C. & K. 463, 47 ECL 463; 
Attwood v. Small, 6 Cl. & BF. 232, 7 
Reprint 684; Cowen v. Simpson, 1 
Bsp. 290; Horsfall v. Thomas, 1 H. & 
Cc. 90, 158 Reprint 813; Conybeare v. 
New Brunswick, ete., R., ete., Co., 6 
Jur. N. §. 164; Lysney v. Selby, 2 Ld. 
Raym. 1118, 92 Reprint 240; Adam- 


7; 


FRAUD 


There 


This rule 
son v. Evitt, 2 Russ. & M. 66, 12 


EngCh 66, 39 -Reprint 319; Dyer v. 
Hargrave, 10 Ves. Jr. 505, 32 Reprint 
941. 


Can.—Peacock v. Wilkinson, 51 
Can, S. C. 319, T WestWkly 85; Bell 
v. Macklin, 15 Can. S. C. 576; Knox 


v. Bunch, 11 DomLR 377, 24 WestLR 
265; Steele v. Pritchard, 5 WestLR 
263 [eross app dism 7 
108]. 

Ont.—Cattanach v. Elsie, 
WN 162 [mod in other respects 19 
OntWN 81]; Skinner vy. Buckley, 2 
OntWN 257, 17 OntWR 446; Piper v. 
Thompson, 11 OntWR 680 [aff 12 Ont 
WR 1088]; Clark v. Gray, 1 OntWR 
370; Rainey v. Dickson, 8 Grant Ch. 
(OU. C.) 450. 

Que— Doucet v. Que. 
Super. 107. 


Clerex, 23 


“It is an elementary principle that, | 


in an action to recover damages for 


WestLhR | 


18 Ont} 


fraudulent representations, the plain- | 


uif must show that he was deceived 
by and relied upon the alleged repre- 


sentations.” Wakeman y. Dalley, 51 
N. Y. 27, 30, 10 AmR 551 [quot Dev- 
lin v. Moore, 64 Or. 433, 130 P 35, ! 
44] 


“The party must rely upon the 
statement and act on the faith of 
its truth.” Mullen v. E. A. Searls 
Aas 69 W. Va. 790, 793, 72 SH 
1089. 


fa] Reason for rule—‘“There is) 


no doubt that it is necessary to an 
action for fraud that the complain- 
ant must have relied upon the false 
representations; otherwise there is 
no deteption or imposition.” Shearer 
v. Hill, 125 Mo. A. 375, 380, 102 SW 
673. 674. 

[b] Where the buyer of a patent 
right was induced to purchase such 
right by his belief in the utility of 


the invention as a whole rather than | 


the utility 
the invention, the seller’s misrepre- 
sentations as to Such feature were 
not actionable fraud. Percival v. 
Harger, 40 Iowa 286. 

79. Jordan v. Pickett, 78 Ala. 331; 
Wann v. Seullin, 210 Mo. 429, 487, 109 
Sw 688, 235 Mo. 629, 139 SW 425 
[quot Cye]; Sheldon v. Davidson, 85 
Wis. 91388, 155 NW’ 161; Irvine  v. 
Greenwood, 1 C. & P. 350, 12 ECL 
209; Horsfall v. Thomas, 1 H. & CG. 
90, 158 Reprint 813; Baty v. Kes- 
wick, 85 L. T. Rep. N. S. 18. 

Concealment in gemeral see supra 


§ 12 et seq. 
80. Ming v. Woolfolk, 116 U. S. 


599, 6 SCt 489, 29 L. ed. 740; Tuck 
v. Downing, 76 Ill. 71; Oberlander 
v. Spiess, 45 N. Y. 175. 


81. Hotchkin v. Malone Third Nat. 
Bank, 127 N. Y. 329, 27 NE 1050 [aff 


11 NYS 220]; Wakeman vy. Dalley, 
51 N. Y. 27, 10 AmR 562: 
[a] In a legal sense a person is 


not damaged by false representations 
by which he is notinfluenced. Hotch- 
kin v. Malone Third Nat. Bank, 127 
oun 329, 27 NE 1050 [aff 11 NYS 
Necessity of injury see infra § T7 
et seq. 
82. Garrison vy. Technic Electrical 
59 N. J. Eq. 440, 45 A 612 


supra 
$§ 60 et seq, 75. 
84. Partial reliance upon guar- 
anty see infra § 76% note 58, 
85. Elphick v. Hoffman, 49 Conn. 
331; Holdom y. Ayer, 110 Ill. 448; 


of a certain feature of | 


t 


1 


| 
| 
; 
| 
; 
| 
; 


hae 


[§ 37 


has been applied to representations as to bounda- 
ries,** location,’ title,* financial standimg af the 
speaker *° or of a third person, and generally to 
representations alleged ta have induced a person 
to enter into a contract to his damage* 

’ Representations not communicated. Obviously 
there can be no recovery where it was impossible 
for complainant to have relied on the represenia- 
tions, beeause they had not been made* or com- 


McNaughton v. Conkling, 9 Wis. 316 
86. See infra § 161. 
S87. See infra § 181. 
$8. See infra § 183. 
89. See infra § 33. 
90. See infra § 935. 
91. U. S—Ming v. Woolfolk, 116 
U. S. 539, 6 SCt 488, 29 I. ed. T4Q. 
Cal—Nounnan vw. Sutter County 


Land Go., 81 Cal. 1, 22 P 5:5, 6 LRA 
213. 

Ind—Craiz v. Hamilion. 118 Ind. 
565, 21 NE 315. 

Mich—Lewis v. Weidenfeld. 114 
Mich, 581, 72 NW 604. 


FESS Y.—Tayior v. Guest 58 N. ¥. 
~ Pa—Grauel v. Wolfe, 185 Pa 83, 
39 A 819. 

Eng——Smith v. Chadwick, 20 Ch. 
D. 27 [aff § App. Cas 187]. 

$2. Del—RSHerring vy. Draper, T 
Del. 158. 
re ale inn v. Gibson, 184 Tl A. 

Towa —Everline v. Holcomb, T 
Towa 722, 389 NW 1iT. 

Kan. — Farmers’ Stock Breedins 


Scott, 53. Kan. 534, 36 
78. 

Me.—Carville v. Lane, 116 Me. $32, 
101 A 968. 

eg uel ce og v. Sater, 13 Minn. 
_ N. Y—Darling y. Klock, 33 App. 
Div. 270, 53 NYS 593 [aff 165 N. ¥. 
623 mem, 52 NE 1121 mem]; Schel- 
ling v. Bischoff, 59 N. Y. Super. 562, 


13 NYS 600. 
Nat. Bank vw. 


Oh. — Merchants’ 
_Pa.—Marsh vy. Nerdyke, ete, Co. 
15 A 875; Craft v. Phillips, 4 Pennyp. 
Tenn.—Spring City Bank v. Rhea 
County, (Tenn. Ch.) 58 SW 442. 
(Civ. A.) 212 SW 67; Miller vw. 
Layne, etc. Co, (Civ. A.) 151 SW 
Eng.—Smith v. Chadwick, 
D. 27 [aff 9 App. Cas. 187}. 
Can.—Jarvis v. Commercial Bank, 
o"U. Cae: BO. S Bey. 
‘. S——-MecNaughton vy. Hudson, 37 
shee hy 
Co., 164 Ala. 275, 51 S 2384 (where 
it was held that recovery could not 
ing out boundary lines made after 
the purchase of the realty, the court 
fraud rather than the fact that the 
misrepresentation occurred after the 
__[a] _Thus (1) where plaintiff sher- 
iff had already seized goods under 
subsequently defendant creditor 
pointed out such goods as subject to 
representation of the debtor's own- 
ership thereof did not lead plaintif® 
plaintiff could not recover in tort for 
deceit for loss due to nonownership > 
Bank, 6 U. C. Q. B. O. S. 387.. (3) 
If a test well was drilled and cam- 


Thoms, 31 CincLBul 137. 
45. 

Tex. — Burchill v. Hermsmeyer, 
341. 

20 Ch. 

XN aoi. 

N. 

See Allinder v. Bessemer Coal, ete., 
be had for an honest error in point- 
resting its decision on the absence of 
purchase). 
attachment for other creditors and 
attachment under his writ also, such 
to take any new step and, therefore, 
by the debtor.” Jarvis v. Commerd@al 
pleted according to contract, the fact 


| that thereafter the contractor made 


untrue representations as to the 
quality of the water was not action- 
able fraud constituting a defense 
to a note for the work. Miller v. 
Layne, ete. Co. (Tex. Civ. A.) i151 
SW 341. ; ‘ 


. 2 . : ee ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 57-59] 


municated ®3 to him at the time of the transaction. 


[§ 58] (2) Test of Reliance. 


authority holds that whether the party would have 
acted in the absence of the representation is the 
test of whether or not he relied thereon;** that 
to secure redress for false representation complain- 
ant must show that he would not have acted but for 
such representation;®5 and that there can be no 
recovery for concealment where it does not appear 
that plaintiff would have acted otherwise had he 
known the facts;°° but that if complainant was so 
influenced by misrepresentations that without them 
he would not have acted, sufficient reliance is shown 


93. U. S. — Sprigg yv. Common- 
wealth Title Ins., etc., Co., 131 Fed. 
5, 65 CCA 243. 

Conn.—Thompson y. Rose, 16 Conn. 
71, 41 AmD 121. \ 

Iowa.—Burnett v. Hansley, 118 
Iowa 573, 92 NW 678. 

Md.—Gittings v. Voh Dorn, 136 Md, 
1055109) A558; 
fe anseen v. Lindsey, 34 Miss. 


N. Y.—Brackett v. Griswold, 112 
N. Y. 454, 20 NE 3876; Ward v. Rich- 
Aone 193 -App. Div. 727, 184 NYS 
Pa.—Manhattan Brass Co. v. Re- 
ger, 168 Pa. 644, 32 A 64; Harris v. 
Tyson, 24 Pa. 347, 64 AmD 661. 

S. D.—Tootle v. Petrie, 8 S. D. 19, 
65 NW 43. 

[a] The vendor of a slave at 
auction was not bound by represen- 
tations in relation to the slave, made 
privately to some of the bidders, and 
not heard by the purchaser. Lindsey 
v. Lindsey, 34 Miss. 432. 

[b] To invalidate a deed by show- 
ing that misrepresentations were 
used to obtain it, there must be proof 
that the falsehood was told directly 
or indirectly to the grantor who 
could not have been influenced to 
give the deed by a statement neither 
made to himself nor communicated 
to him. Harris v. Tyson, 24 Pa. 347, 
64 AmD 661. . - 

[ce] To recover against one pre- 
paring a prospectus for his fraud, 
inducing the purchase of stock, the 
purchaser must show that he read 
the prospectus before buying stock 
and parting with his money. "Ward 
v. Richmond, 193 App. Div. 727, 184 
NYS 508. , 

[d] Representation to agent not 
communicated to principalaA sale 
of goods on credit could not be re- 
scinded by the seller on the ground 
of false representations made to his 
elerk by the purchaser, where the 
sale was made by the seller himself 
before the representations were com- 


municated to him by _ his clerk. 
Thompson y. Rose, 16 Conn. 71, 41 
AmD 121. 


Cross references: 4 
Necessity for intent to induce action 

by complainant see supra § 46. 
Representations not communicated to 

complainant as affecting right of 

reliance see infra § 74. 

94, Ill.—Ruff v. Jarrett, 94 Ill. 
475; Musick v. Gatzmeyer, 47 Ill. A. 
329. 

Towa.—Long v. Davis, 136 Iowa 

734, 114 NW 197. 
' Mass.—Safford v. Grout, 120 Mass. 
20; Hartford Live Stock Ins. Co. v. 
Matthews, 102 Mass. 221; Matthews 
vy. Bliss, 22 Pick. 48. 

Minn.—Burr v. Willson, 22 Minn. 
206. 

N. Y.—Strong v. Strong, 102 N. Y. 
69, 5 NE 799; Taylor v. Fleet, 1 
Barb. 471 [rev on other grounds 4 
Barb. 95]; Shaw v. Stine, 21 N. Y. 
Super. 157. See Benedict v. Penfield, 
42 Hun 176 (where a question as to 


whether plaintiff would have signed | 


a bond if no representations had been 
made was properly excluded because 
plaintiff had already testified that 
he signed the bond in reliance on the 
representations), 


FRAUD 


The weight of | have repudiated 


merely that the 


of such a nature 


that the injured 

Okl.—Allen v. Pendarvis, 60 Okl. 
CUO me daieed DO Ese eal 7oeetel S 

S. C.—Lebby v. Ahrens, 26 S. C. 
275, 2 SE 387. ; 

Eng.—Smith v. Kay, 7 H. L. Cas. 
775, 11 Reprint 299. 

See also Elliott v. Southern Pac. 
Co., 145 Cal. 441, 448, 79 P 420, 68 
LRA 393 [quot Craig v. Shea, (A.) 
188 P 73, 74] (“By express pro- 
vision . . . consent to a contract is 
deemed to have been obtained through 
fraud ‘only when it would not have 
been given had such cause not ex- 
isted’ ’’). 

“The true test ..: may be found 
in the inquiry whether the plaintiff 
would have bought the stock if false 
representations had not been made. 
If he would, then the false repre- 
sentations did not contribute to the 
purchase ... but, if he would not 
have bought without the represen- 
tations, then they contributed to the 
purchase and the party making them 
is responsible.’’ Allen v. Pendarvis, 


The material inquiry § is 
whether the false representations so 
contributed as to induce the pur- 
chase, ‘as without them the purchase 
would not have been made.” lLebby 
v. Ahrens, 26 S.C. 275, 2 SE 387. 


95. Colton v. Stanford, 82 Cal. 351, 
93) P28) S16 AmS RY 13% iCrakea i Vv. 
Shea (Gali Aaoss" Pel: Blauley. 


Wandel, 1387 Iowa 301, 114 NW 899; 
Long v. Davis, 136 Iowa 734, 114 NW 
197; McNealy v. Bartlett, 123 Mo. A. 
58, 61, 99 SW 767; Shaw v. New 
York Mut. L. Ins. Co., 46 Can. S. C. 
606, 7 DomLR 637. [aff 23 Ont. L. 
559, 2 OntWN 89, 967, 17 OntWR 33, 
18 OntWR 925]. 

“A false representation to have 
any effect on a contract must be 
shown by the party to whom it was 
made to have operated on his mind 
as an influence to enter into the con- 
tract and that but for such influence 
he would have acted differently.” 
McNealy v. Bartlett, supra. 

96. Wann v. Scullin, 210 Mo. 429, 
109 SW 688. But see Missouri case 
infra note 1. 

S72 Rindles Was bpirkett,, lial Nays 
520, 64 NE 210, 89 AmSR 822; Strong 
vi Strong, LOZ TIN erYs 469, eo0yINE 799 
faff 19 NYWklyDig 491]; Hubbard 
ve Brigess, S1N, Yor b13) vetartsbarr 
Co. v. Krizan, (Tex. Civ. A.) 212 SW 
835. 

98. James v. Hodsden, 47 Vt. 127; 
Cabot v. Christie, 42 Vt. 121, 126, 1 
AmR 313. 

“What the plaintiff would have 
done but for the false representa- 
tion, is often a mere speculative en- 
quiry, and is not the test of the 
plaintiff's right. If the false repre- 
sentations were material and relied 
upon, and were intended to operate 
and did operate as one of the induce- 
ments to the trade, it is not neces- 
sary to enquire whether the plaintiff 
would or would not have made the 
purchase without this inducement.” 
Cabot v. Christie, supra. 

99. Rawlins v. Wickham, 3 De G. 
& J. 304, 318, 60 EngCh 237, 44 Re- 
print 1285. 

‘We cannot assume from what was 
done in ignorance of the misrepresen- 
tation what would have been done 


to warrant recovery.%7 
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Other authorities, however, 
this test as too speculative,’ hold- 


ing that it is impossible to determine what com- 
plainant would have done in the absence of the 
false representation.®® 
some of the decisions repudiating this test are sus- 
ceptible of the interpretation that the court meant 


But it is to be noted that 


representation need not have been 


the sole inducement to action. 
[§ 59] b. Right of Reliance °—(1) In General. 
To be remediable, a representation must have been 


and made under such circumstances 
party had a right to rely upon it.3 


if the misvepresentation had been de- 

tected.” Rawlins v. Wickham, supra. 

1. See cases infra this note. 

“It is often said that the false 
representations must have been such 
that without them the trade would 
not have been made. But it is never 
possible for any man, in the aggre- 
gate of inducements that effected 
the sale, to determine whether the 
result would have been attained with) 
some of the inducements abated. ... 
If a party, induced by the several 
false and fraudulent declarations of 
two persons, different in time and 
character, purchases worthless prop- 
erty, it would not d@ to say, that be- 
cause the trade might not have been 
made if only one falsehood had been 
uttered, and the purchase not wholly 
induced by either, therefore he is 
without remedy or redress.” James 
v. Hodsden, 47 Vt. 127, 187 [quot 
Cahn v. Reid, 18 Mo. A. 115, 132]. 
To same effect Burnham y. Ellmore, 
66 Mo. A. 617. But compare Missouri 
case supra note 96. 

Partial reliance see infra § 7614. 

2. Particular representations or 
transactions: 

In general see infra §§ 92-115; and 
cross references supra p 1052. 

Sale of: 

Personalty see Sales [385 Cyc 67 

et seq]. 

Realty see Vendor and Purchaser 

[39 Cyc 1262 et seq]. 

Stock see Corporations § 1068 et 

seq. 

See also Compromise and Settlement 
§ 46 note 18; Contracts § 300 et 
seq. 

Fraud inducing the signing of a 
contract unread see Contracts § 250 
et seq. See also Deeds § 145. 

3. U. S—Van Weel v. Winston, 
TLS mUee Ss, 228) Cus Ch maemo mela Leas 
384; Farwell v. Colonial Trust Co., 
LAT Meds 480578 sCCA: 22. 

Ark.—Matlock vy. Reppy, 47 Ark. 
148, 14 SW 546. 

Colo.—Schoelkopf vy. Leonard, 8 
Colors SesG ne 4209" 

Del.—Grier v. Dehan, 10 Del. 401. 

Tll.— Gale v. Mundy, 289 Ill. 142, 
124 NE 390; Schwabacker vy. Riddle, 
a Ill, 348; Tuck v. Downing, 76 Ill. 

Ind.—Gatling v. Newell, 9 Ind. 572. 
134 


Miss.—Selma, ete., R. Co. v. An- 
derson, 51 Miss. 829. 
Mo.—Edwards v. Noel, 88 Mo. A. 
434; Paretti v. Robenack, 81 Mo. A, 
494; Davis v. Phoenix Ins. Co., 81 
Mo. A. 264. 
Nebr.—Hamilton Brown Shoe Co. 
v. Milliken, 62 Nebr. 116, 86 NW 913. 
N. Y.—Sinclair v. Higgins, 46 Misc. 
136, 193) NWS 195°) ire -onycother 
pss 111 App. Div. 206, 97 NYS 
N. D.—Marshall-McCartney Co. v. 
Halloran, 15 N. D. 71, 106 NW 293. 
Oh.—AStna Ins, Co. v. Reed, 33 Oh. 
St. 283. ; 
Or.—Wheelwright v. Vanderbilt, 69 
Or. 326, 139 P 857; Marx v. Schwartz, 
14 1Oxr, WT ela PR V253. 
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Thus there can be no recovery for representations 
where the hearer lacked the right to rely thereon 
because he had reason to doubt the truth of the 
representation,* as where the transaction was en- 
tered into upon the express understanding of both 
parties that a material fact might exist of which one 
of them was ignorant,® where the speaker expressly 
said that he would not be bound by his representa- 
tions,® or where the speaker was obviously hostile 
to the hearer and interested in misleading him.’ 
Neither can there be redress for fraud where the 
hearer had no right to rely upon representations 
because they were immaterial,’ as where the buyer 
of property misrepresents his reason for offering 


a given price.® 


Concealment. 

Pa.—Fulton v. Hood, 34 Pa. 365, 
75 AmD 664. 

Tex.—Jackson v. Stockbridge, 29 
Tex. 394, 94 AmD 290; Oneal v. Weis- 
man, 39 Tex. Civ. A. 592, 88 SW 290. 

Wis.—J. H. Clark Co. v. Rice, 127 
Wis. 451, 106 NW 231, 7 AnnCas 505. 

Eng.—Vernon v. Keys, 12 Hast 632, 
104 Reprint 246, 4 Taunt. 488, 128 
Reprint 420; Fenton v. Browne, 14 
Ves. Jr. 144, 33 Reprint 476. 
~ Can—Bell v. Macklin, 155 Can.'7S: 
Corey 

“Ralse representations, to be ac- 
tionable must be made under 
circumstances justifying belief.” 
sae v. Mundy, 289 Ill. 142, 124 NE 

“The party to whom it is made 
must rely upon its truth, and must 
have the right, as a person of ordi- 
nary business prudence, to rely upon 
it.” Boulden v. Stilwell, 100 Md. 543, 
60 A 609, 1 LRANS 258 

“The third requisite necessary to 
render a misrepresentation fraudu- 
lent is that it must be reasonably re- 
lied on by the other party, and this 
obviously includes two subdivisions: 
FWirst, the party must have a right 
as a reasonable being to rely upon 
the representations; and, secondly, 
he must, in point of fact, so rely 
upon it.” Bispham Equity (4th ed) 
§ 215 p 272 [quot Wheelwright v. 
Vanderbilt, 69 Or. 326, 3830, 139 P 
$57, 8591. : 

Right to rely on: 
We ceca: of opinion see supra 
ity ae and promises see supra 


Representations of law see infra 
106 


Representations of value see infra 
110. 

4, McDaniel v. Strohecker, 19 Ga. 
432; American Cotton Co, v. Heier- 
man, 37 Tex. Civ. A. 312, 88 SW 845. 

Constructive knowledge of falsity 
see supra § 56. 

5. Jones v. Stewart, 62 Nebr. 207, 
87 NW 12; Coates v. Bacon, 21 Grant 
ChandUi iC iv. 

6. Zavala Land, etc., Co, v. Tol- 
bert, (Tex. Civ. A.) 165 SW 28, 34. 

“Tf a representation be made by 
one contracting party to another in 
reference to a matter affecting a 
contract, and the person to whom it 
is made be informed that the other 
will not be bound by such repre- 
sentation, then, if it proves untrue, 
it is not such misrepresentation as 
amounts to fraud that will invali- 
date a contract; for such representa- 
tion cannot be fraudulent if believed 
to be true, for the party to whom it 
is made has no right to rely upon 
it when the other informs him that 
he does not intend to be bound by 


ite Haveala, duand,..ete,, 1Co. ev.aitols 
bert, supra. 
7. Morrill v. Madden, 35 Minn. 


493, 29 NW 193, 37 Minn. 282, 34 NW 
25 


Right to rely upon representations 
of adverse party thade as positive 


Upon principles similar to those 


FRAUD 


and diligence.1* 


may vary this 


statements of fact see infra § 65. 

8 Byrd v. Rautman, 85 Md. 414, 
36 A 1099. 

[a] Reason for rule.—‘“His action 
then could not be attributed to the 
misrepresentations, but to his own 
folly, and in such case he cannot ask 
the law to relieve him from the con- 
sequences.” Byrd v. Rautman, 85 


‘Md. 414, 36 A 1099, 1100. 


Materiality in general see supra 
§ 33 et seq. 

9. Vernon v. Keys, 12 East 632, 
104 Reprint 246, 4 Taunt. 488, 128 
Reprint 420. See Sales [35 Cye 75]. 

pa tS as to cost or price 
see infra § J1 

10. See supra this section. 

11. Ark.—Cook v. Bagnell Timber 
Co., 78 Ark. 47, 94 SW 695, 8 Ann 
Cas 251. 

Cal.—Heydenfeldt v. Osmont, 178 
Cal. 768, 175 P 1; Bacon v. Soule, 19 
Cal. A. 428, 126 P 384. 

Ga.—Littlejohn v. Drennon, 95 Ga. 
7438, 22 SE 657. 

Ill.—Roper v. Sangamon Lodge No. 
6) TO. On BS 91 All: 518,,°33°AmR’' 60. 

Iowa.—Boileau. v. Records, 165 
Iowa 134, 144 NW. 336. 

Me.—Hobbs v. Parker, 31 Me. 143. 

Nebr.—Jones v. Stewart, 62 Nebr. 
207, 87 NW 12. 

N. Y.—Dambmann v. Schulting, 75 
N. Y. 55 [rev 12 Hun 11; MeMillan v. 
Arthur, 48 N. Y. Super. 424 [aff 
98 N. Y. 167]; Williams v. Hay, 21 
Mise. 73, 46 NYS 895. 

Pa.—Iron City Nat. Bank v. Du 
Puy, 194 Pa. 205, 44 A 1066. 

Kng.—Keates v. Cadogan, 10 C. 
B. 591, 70 ECL 591, 138 Reprint 234; 
Adamson v. Evitt, 2 Russ. & M. 66, 
11 EngCh 66, 39 Reprint 319. 

See Smith'v. Andrews, 30 N. C. 
3 (holding that where an article was 
sold “with all faults” and the ven- 
dor used no artifice to conceal faults 
or prevent the purchaser from dis- 
covering them, the purchaser could 
not recover in deceit for the vendor’s 
mere failure to disclose faults of 
which he knew). 

[a] The grantor of an annuity is 
not bound to disclose to the intend- 
ed grantee all the circumstances of 
his situation. He is only bound to 
give honest answers to questions put 
to him by the intended grantee. The 
agents of the grantor stand in his 
situation, and are not bound to do 
more. Adamson v. Evitt, 2 Russ. & 
M. 66, 11 EngCh 66, 39 Reprint 319. 

Concealment in general see supra 
§ 12 et seq. 

12. Jagers v. Jagers, 49 Ind. 428 
(dictum). 

13. U. S—wU. S. Puget Sound 
Tract, ete., Co., 215 roa 436, 442 [cit 
Cyc]. 

Ark.—Evatt v. Hudson, 97 Ark. 265, 
133 SW 1028; Ryan v. Batchelor, 95 
Ark. 375, 129 SW 787. 

Cal.—Brandt v. Krogh, 14 Cal. A. 
SOL GR Marae 


Tll.-—Cantwell v. Harding, 155 Ill. 
A. 578; Press v.) Hair, 133 0h Aj 528; 
Ind.—Frenzel v. Miller, 37 Ind. 1, 


[§ 59 


outlined above 2° it has been held that where parties 
deal upon equal terms and no confidential relations 
exist, neither is bound to disclose superior infor- 
mation he may possess and a charge of fraud can- 
not be based upon failure to do so,!! and that the’ 
concealment of a matter which a person of ordinary 
sense would discover is not fraud.!? 

Obligation to use diligence. 
weight of authority that ordinarily representations 
are not actionable unless the hearer was justified in 
relying thereon in the exercise of common prudence 


It is held by the 


But the respective character, in- 


telligence, experience, age, and mental and physical 
condition of the parties are considerations which 


rule or render it of small im- 


portance,’* and the rule has been judicially stated 


10 AmR 62; Anderson Fdy., etc., 
Works v. Meyer, 15 Ind. A. 385, 44 


NE 193. 

Kan.—Munkres v. McCaskill, 64 
Kan, 516, 68 P 42. 

Ky.—Moore v. Turbeville, 2 Bibb 
602, 5 AmD 642, 

Mass.—Mignault v. Goldman, 234 


Mass. 205, 125 NE 189 (dictum). 

Mo.—Lewis v. Brookdale Land Co., 
124 Mo. 672, 28 SW 324; Dunn v. 
White, 63 Mo. 181; Kelley v. Peeples, 
192 Mo. A, 485, 182 SW 809; Brown 
v. Kansas City Southern R. Co., 187 
Mo. A. 104, 173 SW 73; Moody v. Bax- 
ter, 167) Moy A. 521). 152 0S Weeiaie 
Alvin Fruit, ete., Assoc. v. Hartman, 
146 Mo. A. 155, 123 SW 957; Brad- 
ford v. Wright, 145 Mo, A. 628, 123 
SW 108; Davis v. Phoenix Ins. Co., 81 
Mo. A. 264. 

Nebr.—Osborne v. Missouri Pac. R. 
Co., 71 Nebr. 180, 98 NW 685; Runge 
v. Brown, 23 Nebr. 817, 37 NW 660. 

N. H.—-Page Vv. Parker, 43 N. H. 
363, 80 AmD 172; Page v. Parker, 40 
N. H. 47. 

N. M.—Ellis v. Newbrough, 6 N. 
M. 181, 27 P 490. 

N. Y.—Sinclair v. Higgins, 46 
Misc. 136, 98 NYS 195 [rev on other 
pees 111 App. Div. 206, 97 NYS 

Oh.—A®tna Ins. Co. v. Reed, 33 Oh. 
St. 2838. 

Or.—Wheelwright v. Vanderbilt, 69 
Or. 326, 328, 138 P 857. 

“The misrepresentations must 
have been such as would have de- 
ceived a person of, ordinary pru- 
dence. In other words, it must ap- 
pear that plaintiff reasonably be- 
lieved them to be true.” W heel- 
wright v. Vanderbilt, supra. 

‘Where ordinary care and pru- 
dence are sufficient for full protec- 
tion, it is the duty of the party to 
make use of them.” Cooley Torts 
(2d ed) p 570 [quot Lewis v. Brook- 
dale Land Co., 124 Mo. 672, 687, 28 
SW 324; Brown v. Kansas City 
Southern R. Co., 187 Mo. A. 104, 173 
SW 73, 74; Bradford v. Wright, 145 
Mo. A. 623, 1283 SW 108; Davis v. 
Phoenix Ins. Co., 81 Mo. A. 264]. 

14. Ala.—Hartley v. Frederick, 
ele 175; 17967. S983) Lauot 

e 

Ill.—Miller v. John, 111 Tl. A. 56. 

Ind.—Culley v. Jones, 164 Ind. 168, 
73 NE 94; Ingalls v. Miller, 121 Ind. 
188, 22 NE 995; McCowen, ete., Co. v. 


Short, (A.) 118 NE 538,-119 NE 216.. 


Mass.—Reggio.-v. Warren, 207 
Mass. 525, 938 NE 805, 
340, 20 AnnCas 1244 (dictum). 

Mo.—Pope v. Florea, 167 Mo.. A. 
595, 152 SW 96; Porter v. St. Louis 
United R. Co., 165 Mo. A. 619, 627, 
148 SW 162; Stones v. Richmond, 21 
Mont As iii: 

Vt.—Kendall v. Wilson, 41 Vt. 567. 

Ont.—Baer v. Doan, 45 U. C. Q. B. 
491. 

“Words and actions may be held to 
constitute fraud as to a person of 
weak intellect, or whose mind is en- 
feebled by disease, when they would 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ; 


32 LRANS. 


§ 59] 


in a form recognizing its limitations.15 Moreover, 
in some jurisdictions the courts have held broadly 
that the defrauded party is not under an obligation 
to use diligence * or ordinary prudence to dis- 
cover the falsity of representations, that the ques- 
tion on which liability turns is not whether a per- 
son of ordinary prudence would have been deceived, 
but whether plaintiff was deceived,!® and that one 
in fact deceived by representations may recover 
notwithstanding he was negligent in relying there- 
But even in such jurisdictions recovery will 
be denied where plaintiff could have discovered the 


on.19 


falsity of the representations by 


not be regarded as such in favor of 
one in the full exercise of his facul- 
ties.” Porter v. St. Louis United R. 
Co., supra. 

. [a] Representations as to the 
age of a building, made to an old 
woman with defective eyesight, were 
actionable, although a careful in- 
Spection would have revealed their 


falsity. Pope v. Florea, 167 Mo. A. 
595, 152 SW 96. 
15. Kimber v. Young, 137 Fed. 


744, 70 CCA 178 (“the plaintiff must 
have used due diligence to discover 
for himself the truth or falsity of 
the representation or the relations 
of the parties to each other or the 
location or character of the subject- 
matter of the transaction must have 
been such as to excuse investigation 
and to justify his reliance upon the 
assertion of the other’’). 

16. Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 AmD 167; Yanelli_ v. 
Littlejohn, 172 Mich. 91, 137 NW 
723; Smith v. Werkheiser, 152 Mich. 
177, 115 NW 964, 125 AmSR 406, 15 
LRANS 1092; Ford v. Sims, (Tex. 

. Civ. A.) 190 SW 1165; Western Cot- 
tage Piano, etc., Co. v. Anderson, 45 
Mex (GivecA.o18, LOL-Siwe 1061. Hall 
v. Grayson County Nat. Bank, 36 
‘Tex. Civ. A...317;, 81-SW 762. 

“If the representations were of a 
character to induce appellant to rely 
upon them, and he believed them to 
be true, and acted upon them, this is 
sufficient, although he might have 
ascertained by the exercise of ordi- 
nary diligence that they were not 
true.” Hall v. Grayson County Nat. 
Bank, 36 Tex. Civ. A. 317, 325, 81 
Sw 762. To same effect Sherwood 
v. Salmon, 5 Day (Conn.) 439,5 AmD 


167. 

17. Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 AmD 167; Christen- 
son v. Jauron, (Iowa) 174 NW 499; 
Hetland v. Bilstad, 140 Iowa 411, 118 
NW 422. 

18. Sutton v. Greiner, 177 Iowa 
532, 159 NW 268; Kraus v. Commerce 
Nat. Bank, 140 Mirin. 108, 167 NW 
353; Miranovitz v. Gee, 163 Wis. 246, 
157 NW 790; Bowe v. Gage, 127 Wis. 
245, 106 NW 1074, 115 AmSR 1010. 
See Hall v. Johnson, 41 Mich, 286, 
2 NW 55 (where the court states 
that as a general rule misrepresenta- 
tions must be of a character to d& 
ceive a person of ordinary intelli- 
gence and that if the injured party 
possesses less than ordinary intel- 
ligence this fact must be proved be- 
fore recovery can be had for less 
material representations). 

[a] fhe sole question is whether 
the representations in fact deceived 
the party involved and materially af- 
fected his conduct. Effectiveness of 
deceit is to be tested by its actual 
influence on the person deceived, not 
by its probable weight with another. 
Bowe v. Gage, 127 Wis. 245, 106 NW 
1074, 115 AmSR 1010. ; 

19. Kelly v. Robertson, 61 Okl. 85, 
160 P 46; Prescott v. Brown, 30 Okl. 
428, 485, 120 P 991. : 

[a] hus, where a sSpinster was 
induced to purchase selling territory 
for a moulding machine by the ven- 
dor’s representations that a certain 
party was contemplating purchase 
of all rights for the United States 


FRAUD 


falsity.?° 


the use of his 


and she would lose out if she didn’t 
act quickly, by representations as to 
the machine’s value, and by fake 
buying orders, the negligence of the 
purchaser in failing to make a proper 
investigation was immaterial, the 
question being not whether she was 
wise in relying on such misrep- 
resentations, but only whether 
she did in fact rely thereon. Pres- 
cott v. Brown, 30 Okl. 428, 120 P 


991. 

20. Hetland yv. Bilstad, 140 Iowa 
411, 118 NW 422. See Bostwock v. 
Mutual L. Ins. Co., 116 Wis. 392, 89 
NW 538, 92 NW 246, 67 LRA 705 
(where the court approves both the 
text rule and the rule that one must 
use ordinary diligence and treats the 
two rules as one and the same 
thing). 

21.. Frenzel v. Miller, 37 Ind. 1, 
10 AmR 62; Jacobsen v. Whitely, 138 
Wis. 434, 120 NW 285. 

[a] “If a party blindly trusts (1) 
where he should not, and closes his 
eyes, where ordinary diligence re- 
quires him to see, he is willingly de- 
ceived, and the maxim applies, vo- 
lenti non fit injuria.” Frenzel v. 
Miller, 37 -Ind. 1, 17, 10=AmR 62 
[quot Anderson Fdy., etc., Works v. 
Meyer, 15 Ind. A. 385, 44 NE 198]. 
(2) “Courts will refuse to act for 
the relief of one claiming to have 
been misled by another’s statements 
who blindly acts in disregard of 
knowledge of their falsity or with 
such opportunity that by the exer- 
cise of ordinary observation, not 
necessarily by search, he would have 
known. He may not close his eyes 
to what is obviously discoverable by 
him.” Jacobson vy. Whitely, 138 Wis. 
434, 120 NW 285, 286., 

{[b] “Ordinary attention” dis- 
tinguished.—One is not bound to use 
“ordinary care and prudence” to dis- 
cover fraua as such phrase is used 
in the law of negligence, but one 
must use “ordinary attention.” It 
being admitted that plaintiff was a 
man of ordinary intelligence, a ver- 
dict for defendant could not be re- 
versed because of an instruction that 
“ordinary care and prudence’ was 
required of plaintiff, since the jury 
must have understood this phrase in 
its nontechnical meaning of “ordi- 
nary attention” and as applied to a 
person of admittedly ordinary in- 
telligence the phrase was permis- 


sible. Kaiser v. Nummerdor, 120 
Wis. 234, 97 NW 932. 
22. Ala.—Camp v. Camp, 2 Ala. 


632, 36 AmD 423. 

Ark.—Mason v. Thornton, 74 Ark. 
46, 84 SW 1048. 

Conn.—Lyman v. Lyman, 90 Conn. 
399, 97 A 312 LRA1916E 643. 

Del.—Thomas v. Grise, 17 Del. 
381. 

Tll.— Dickinson v. Atkins, 100 IU. 
A, 401. 

Mass.—Forbes v. Thorpe, 209 Mass. 
570, 95 NE 955; Arnold v. Teel, 182 
Mass. 1, 64 NE 413; Whiting v. Price, 
172 Mass. 240, 51 NE 1084, 70 AmSR 


262. 

Mich.—Jackson v. Collins, 39 Mich. 
557. 

Minn. — Bonness v. Felsing, 97 
Minn. 227, 106 NW 909, 114 AmSR 
707. 
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senses and judgment 2° or by the exercise of ordi- 
nary powers of observation.?1 
conflict just indicated it is well settled that in no 
jurisdiction is the hearer obligated to use more 
than reasonable diligence and prudence,2? and that 
where reasonable prudence is exercised in relying 
upon representations recovery may be had for their 
There is authority stating that if mis- 
representations are negligently made the hearer can- 
not recover unless he exercises reasonable prudence 
in relying thereon,?* but that if misrepresentations 
are intentionally fraudulent the hearer need not use 
reasonable prudence,”°> but need show only that he 


Tirespective of the 


Mo.—Snider v. McAtee, 165 Mo. A, 
260,147 SW 136; Judd v. Walker, 
114 Mo. A. 128, 89 SW 558. 

Nebr.—Osborne v. Missouri Pac: R. 
Co., 71 Nebr. 180, 98 NW 685. 

N. H.—Messer v. Smyth, 59 N. H. 
Ae CELOILE bine SetOlCO mp aS oeeN ETS 


185. 

N. Y.—Brown v. Post, 1 Hun 303 
[aff 62 N. Y. 651 mem]. 

N, C.—Walsh v. Hall, 66 N. GC. 233. 

S. D.—Davenport v. Buchanan, 6 
S. D. 376, 382, 61 NW 47; Dakota Nat. 
eck v. Taylor, 5 S. D. 99, 58 NW 

Tex.—George v. Hesse, (Civ. A.) 
94 SW 1122; International, ete, R. 
Co. v. Shuford,’ 36 Tex. Giv: A) 251, 
81 SW 1189. 

Wis.—Kaiser v. Nummerdor, 97 
NW 932 [expl and lim Shaw v. Gil- 
bert, 111; Wis. 165. 86 NW 188]: 
Northern Supply Co. v. Wangard, 117 
Wis. 624, 94 NW 785. 

“The law does not require a pru- 


‘dent man to deal with every one as 


a rascal, and demand covenants to 
guard against the falsehood of every 
representation, which may be made, 
as to facts which constitute material 
inducements to a contract, There 
must be reasonable reliance upon the 
integrity of men, or the transactions 
of business, trade and commerce 
could not be conducted with that fa- 
cility and confidence which are es- 
sential to successful enterprise, and 
the advancement of individual and 


national wealth and_ prosperity.” 
eee Vv.) Hall, 665" NauC. 2 33. 
[a] Thus it is no ground for re- 


fusing persons relief for fraud prac- 
ticed on them by another that it 
would have been possible for them 
by constant and suspicious watch- 
ing to have discovered that they were 
being defrauded. Forbes v. Thorpe, 
209 Mass. 570, 95 NE 955. 

[b] Need not exhaust all sources 
of information.— Lyman v. Lyman, 
90 Conn. 399, 97 A 312, LRA19165 
643; Messer v. Smyth, 59 N. H. 41; 
Hoitt v. Holcomb, 32 N. H. 185. 

[c] “Active vigilance.’”? — ‘‘A per-. 
son deceived by the fraudulent mis- 
Statements of ‘another owes him no 
duty of active vigilance in the dis- 
covery of the fact that they are 
false.” . Brown v. Post, 1 Hun (N. 
Y.) 303, 304 [aff 62 N. Y. 651 mem] 
[quot Dakota Nat. Bank v. Taylor, 5 
S. D. 99, 58 NW 297, 299 (quot Daven- 
port v. Buchanan, 6 °S. D. 376, 382, 
61 NW 47)]. 

23 Kehi ven Abram, ) 2 Oris 2208, 
71 NE 347, 102 AmSR 158 [aff 112 
Til. A. 77]; Antle v. Sexton, 137 II. 
410, 27 Nid 691; Shell v. Roseman, 155 
ING ©. 790;"7L SE 86: 


24 Conway Nat. Bank v. Pease, 
76°N. Hi 319,782 A 1068: 
25. Livingston v. Strong, 107 Ill. 


295; Buckley v. Acme Food Co., 113 
Ty. Ac 210° 

[a] Failure to read contract.—No 
matter how negligent a defendant is 
in signing a contract without read- 
ing it, he can successfully defend a 
suit thereon if he was induced to 
sign through the intentional and de- 
liberate fraud of the other party. 
Busey. v. ‘Acme Food Co., 113 Ill. 
A. 210. 


) 
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honestly believed the representations to be true.?® 

The tendency of 
modern decisions is not to extend but to restrict the 
rule requiring diligence,?* and similar rules, such as 
caveat emptor “8 and the rule granting immunity for 
dealer’s talk,2? and te condemn the falsehood of 
the fraud feasor rather than the credulity of his 


Tendency of modern decisions. 


victim.°° 


Particular representations. The courts do not de- 


26. Bachman vy. Travelers’ Ins, 
Co., 78 N. H. 100, 97 A 223; Conway 
Nat. Bank v. Pease, 76 N. H. 319, 82 
A 1068. 

Intent to deceive in general see 
Supra § 44. 

Scienter in general see supra § 25. 

27. See supra this section. 

28, See 11C. J. p 43 text and note 
4; and cross references there given. 

29. See supra § 27. 

30. . S—Strand v. Griffith, 97 
Fed. 854, 856, 38 CCA 444. 

Ala.—Hartley v. Frederick, 191 Ala. 
Liioyld Osu ts, 9oan Lit, Cy el]. 

Ida.—Watson v. Molden, 10 Ida. 
SO no ee 08s 

Iowa.—Seversoii v. Kock, 159 Iowa 
343, 350, 140 NW 220 [cit Cyc]; ‘Riley 
v. Bell, 120 Iowa 618, 95 NW 170. 

Kan.—Aultman, etc., Mach. Co. v. 
Schierkolk, 95 Kan. 737, 149 P 680; 
Anderson v. Heasley, 95 Kan. 572, 
Duibe tase Tos felt Cye]y ppv. 
Hinton, 91 Kan. 513, 515, 138 P 576. 
Si Kan: 919, 139. PP 379, RAIS A 
675 [cit Cyc]; Speed v. Hollings- 
worth, 54 Kan. 436, 28 P 496 

Mass.—Noyes v.. Meharry, 213 
Mass. 598, 100 NE 1090; Townsend v. 
Niles, 210 Mass. 524, 96 NE 1035; 
Mabardy v. McHugh, 202 Mass. 148, 
88 NE 894, 132 AmSR 484, 23 LRANS 
4870016 wAnnCas..500;.) Rollins. iv 
Quimby, 200 Mass. 162, 86 NE 350; 
Arnold v. Teel, 182 Mass. 1, 64 NE 
413; Whiting v. Price, 172 Mass. 240, 
51 NE 1084, 70 AmSR 262; Andrews 
v. Jackson, 168 Mass. 266, 47 NE 412, 
60 AmSR 390, 37 LRA 402; Kilgore v. 
Bruce, 166 Mass. 136, 44 NE 108; 
Way v. Ryther, 165 Mass. 226, 42 NE 
1128. 

Minn.—Adan v. Steinbrecher, 116 
Minn. 174, 178, 1388 NW 477 [cit Cyc]. 
\ Mo.—Cottrill v. Krum, 100 Mo. 397, 

18 SW 753, 18 AmSR 549; Thaler: v. 
Buea crileyen, 185 Mo. A. 257, 170 SW 
378. 
Nebr.—Hoock v. Bowman, 42 Nebr. 
80, 60 ay 389, 47 AmSR 691. 

N. Y.—Schumaker v. Mather, 133 
N.‘Y. 590, 30 NE 755; Albany City 
Sav. Inst. v. Burdick, 87 N, Y.40, 13 
NYWklyDig 575 [rev 20 Hun 104, 56 


HowPr 500, 39 NYWklyDig 435 and 
crit Long v. Warren, 68 N. Y. 426]. 
INaD OC. Bell “vy... Harrison; 179 oN, 


Cc. 190, 102 SE 200 
N. D.—Fargo Gas, ‘ete., Co. v. Fargo 


Gas dete, .6o,). 4).N. D.\229" (59 Sw 
1066, 87 LRA 593. 
Okl.—Werline v. Aldred, 57 OkKl. 


391, 157 P 305, 158 P 893; Chisum v. 
Huggins, 55 Okl. 423, 154 P1146, 1152 
[quot Cyc]; Prescott v. Brown, 30 
Okl. 428, 435, 120) PB 991,, 994 Taquot 
Cyc]. 

S. D.—Roberts v. Holliday, 10 S. 
D. 576, 74 SW 1034. 

Tex.— Wright Vee Wee oe 
@o), 1¢Cive A.) 422 SW 789. 

Vt.—Arnold v. Somers, 
105 A 260. 

Va.—Jordan v. Walker, 115 Va. 109, 
17 AT8HSH 643 [eit Cyel. 

Wash.—Duffy v. Blake, 80 Wash. 
643, 141 P 1149; O’Daniel v. Streeby, 
77 Wash. 414, 137 P 1025, DLRA1915F" 
634; Stewart v. Larkin, 74 Wash. 681, 
134 P 186, LRA1916B 1069; Wooddy 
v. Benton Water Co., 54 Wash. 124, 
102 P 1054, 132 AmSR 1102; Tacoma 
vy. Tacoma Light, etc., Co., 17 Wash. 
4583.50) BP: 55. 

W. Va.—Staker v. Reese, 82 W. Va. 
764, 97 SE 641, 645 [cit Cyc]. 

Wis.—Kaiser v. Nummerdor, 97 


Mortgage 


92 Vt. 512, 
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the jury.*? 
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clare as a matter of law what representations as to 
existing facts may or may not be relied on,*! but 
the determination of the question is generally for 
Whether or not there is a right to 
rely upon representations in ‘any particular case,** 
and what constitutes reasonable prudence and dili- 
gence with respect to such reliance,** will depend 
upon the various circumstances involved,*© such as 


NW 932 [expl and lim Shaw v. Gil-y) weeks and such misrepresentations 


bert, 111 Wis. 165, 86 NW 188]. 
sgQht Bart v. Doan, 450 UinC=Ou-B. 

“The present tendency is to limit 
rather than extend the rule that en- 
ables the perpetrator of a fraud to 
take advantage of his victim’s want 
of prudence.” Aultman, etc., Mach. 
Co. v. Schierkolk, 95 Kan. 737, 739, 
149 P 680, 681. 

“The unmistakable drift is toward 
the doctrine that the wrongdoer can- 
not shield himself from liability by 
asking the law to condemn the cred- 
ulity of his) victim.” Fargo Gas, 
ete., Co. v. Fargo Gas, ete., Co., 4 N. 
D219, 59. NW 1066; 10685937. RA 
593 [quot Watson v. Molden, 10 Ida. 
570,792 P.503,. 5065" Chisum, -v.. Hug- 
gins, 55 ‘OKI. 423, 154 P 1146, 1152; 
Prescott v. Brown, 30 Okl. 428, 432, 
120 P 991; Wooddy v. Benton Water 
Co., 54 Wash. 124, 102 P 1054, 1056, 
132 AmSR 1102]. 

fa] “Padding the house.”—Whoerre 
the vendor of a moving picture the- 
ater misrepresented the profits 
through false books of account and 
misrepresented the average amount 
of patronage by a distribution of free 
tickets which increased the attend- 
ance, he was liable in fraud and de- 
ceit, the court refusing to extend the 
“trade talk’ immunity so as to cover 
such a case. Noyes v. Meharry, 213 
Mass. 598, 100 NE 10950. 


31. Ingalls v. Miller, 121 Ind. 188, 
22 NE 9985. 

32. Aultman, eic., Mach. Colas. 
Schierkolk, 95 Kan. 737, 739, 149 P 
680 [cit Cyc]; White Sewing Mach. 
Co.s Vv. Bullocks l61_ No iG? Tit 76S 

See infra VI, M in 


634 [cit Cyc]. 
Path CPA Je 

33. Watson v. Molden, 10 Ida. 570, 
79 P 503; Ingalls v. Miller, 121 Ind. 
1&8, 22 NE 995; Aultman, ete., Mach. 
Co. v. Schierkolk, 95 Kan. 737, 739, 
149 P 680 [cit Cyc]; Fargo Gas, etc., 
Co. v. Fargo Gas, ete., Cosa N. D. 
219, 59 NW 1066, 37 LRA 593. 

34, Ida—Watson v. Molden, 
Tdar = 57.0) 7.9. Po S03: 

Me.—Sharp v. Ponce, 74 Me. 470. 

Mass.—Brady v. Finn, 162 Mass. 
260, 88 NE 506; Holst v. Stewart, 161 
Mass. 516, 37 NE 755, 42 AmSR 442. 
raat .—Jackson vy. Collins, 39 Mich. 


Ont.—Barr v. Doan, 45 U. C. Q. B. 
91 

“It js dificult to establish a fixed 
rule for the government of cases of 
this character. It is seldom that two 
cases are found with the same state 
of facts existing, and the rule seems 
to be that each case is dependent 
upon its own particular facts, bear- 
ing in mind at all times that the law 
does not countenance fraudulent 
statements or misrepresentations 
made for the purpose of deceiving an 
intending purchaser.” Watson vy. 
Molden, 10 Ida. 570, 79 P 5038, 507. 

35. See cases infra this note. 

[a] Right of reliance.—(1) Al- 
though a person has previously in- 
vested in the stock of a corporation, 
a false and fraudulent statement in- 
ducing him to invest in more stock 
is actionable. McDonald v. Smith, 
139 Mich. 211, 102 NW 668. (2) 
Plaintiff had a right to rely without 
investigation upon misrepresenta- 
tions by defendant’s agent that a cer- 
tain doctor had said plaintiff would 
be out and at work again in two 


10 


were therefore fraud avoiding a re- 
lease for a claim for personal injury 
given in reliance thereon. Smith v. 
Rhode Island Co., 39 R. I. 146, 98 A 
1. (3) A purchaser of a partnership 
interest may reasonably rely upon 
the seller’s positive representations 
as to the value of such interest. 
Matlock v. Todd, 19 Ind. 130. (4) 
Other illustrations. Mitchell v. Cole- 
man, 127 Ark. 373, 192 SW 231; Wat- 
son v. Molden, 10 Ida. 570, 79 P 503; 
Jones v. Hathaway, 77 Ind. 14; Camp- 
bell v. Frankem, 65 Ind. 591; Mil- 
ler v. Mateer, 172 N. C. 401, 90 SE 
435; Blacknall v. Rowland, 116 N. C. 
389, 22 SE 296; Corby v- Hull, 72 Or: 
429, 143 P 639; Moore v. Beakley, 
(Tex. Commn. A.) 215 SW 957 [rev 
(Civ. A.) 183 SW 380];° Handy v. 
Roberts, (Tex. Civ. A.) 165 SW 37; 
Ste. Marie v. Wells, 93 Vt. 398, 108 
A 270; Kelly v. Merritt, (Wash.) 191 
P 404; Nelson v. Goddard, 162 Wis. 
66, 155 NW 943; Garrett v. Gibbons, 
4 OntWN 981, 24 OntWR 247. 

‘[b] No right of reliance.—False 
representations by. a vendor as to his 
fears respecting a criminal prosecu- 
tion and imprisonment. for selling 
prorerty twice were not such rep- 
resentations as a purchaser could 
rely upon, and were not ground for 
rescission of a contract substituting 
other property for that first con- 
tracted to be sold. Marriner y. Den- 
78 Cal. 202, 20 P 386. 
Sufficient prudence shown.—- 
(1) One signing renewal notes in 
reliance on the payee’s statement 
that he had left the old notes at 
home but would send them to the 
maker promptly. Ford vy. Ott, 186 
Iowa 820, 173 NW 121. (2) Where 
the buyer of cotton failed to discover 
the bales were packed with sand and 
made no examination of the bales 
because they were piled up and 
covered with a plank. Stout v. Har- 
per, 51 N. C. 347. (3) Where plain- 
tiff, living fourteen miles out in the 
country. told defendant she would 
trade for certain bonds if he could 
get her attorney’s approval thereof, 
and defendant consulted the attorney 
in town, found that he disapproved, 
and then drove,back to plaintiff and 
falsely told her that the trade had 
been approved by her attorney and 
thus induced her to trade to her dam- 
age. Mossop v. Zapp, (Tex. Civ, A.) 
189 SW 979. (4) Where plaintiff was 
induced to purchase certain mining 
stock by misrepresentations of de- 
fendant, who was in a position to 
know the truth, and where plaintiff 
had no reasonable opportunity to 
make an examination and the repre- 
sentations were not grossly improb- 
able. Rogers v. Rosenfeld, 158 Wis. 
285, 149 NW 33. 

[a] Sufficient prudence not shown. 
—Where plaintiffs purchased defend- 
ant’s water rights in certain land and 
plaintiffs knew that such rights had 
been acquired through a third per- 
son living near plaintiffs, and yet 
plaintiffs relied upon defendant’s rep- 
resentations as to the extent of such 
rights without making inquiries of 
such third person. ahetune v. Seaver, 


PATE TBH YO LUNG ACs) 
[e] Border line cases.—(1) False 
representations by the seller of 


realty that the income from the 
property would meet the interest on 
mortgages and fixed charges and give 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$§ 59-65] © 


the form °° and materiality 7 of the representations, 
the relation ** and respective knowledge and means 
of knowledge *® of the parties, and the party to 
whom the representations were made.*° 

[§ 60] (2) Facts Arousing Suspicion 41—(a) In 
General. The mere fact that one’s suspicions were 
aroused *? by rumors ‘** or the statements of third 
parties *# does not necessarily preclude recovery for 
misrepresentations actually relied upon; and this 
is especially true where the hearer informs the 
speaker of the information arousing his suspicions 
and is expressly assured that such information is 
erroneous and that the representations are true.*® 

[§ 61] (b) Refusal to Warrant. The speaker’s 
refusal to warrant the truth of his representations,** 
or to put oral statements in writing,*’ does not of 
itself preclude the hearer’s right to rely thereon, 
although such refusal may be used as evidence on 
the question of the hearer’s belief in and reliance 
upon the statements made,*® and will prevent re- 
covery where the circumstances were such that the 
refusal precluded the hearer’s right to rely upon 
the representations.*® The rule that a refusal to 
warrant does not of itself preclude recovery for mis- 
representations is especially applicable where a sale 
is induced by the vendor’s positive statements as 
to matters peculiarly within his knowledge,®° and 
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in such a ease the vendor may be held liable for 
his fraudulent misrepresentations, although the con- 
veyance is by quitclaim deed,®! or by a deed with 
limited covenants not covering the cause of injury.5? 
But where the representation is an estimate the 
refusal to warrant is sufficient to warn the hearer 
that the statement is to be taken as a mere ex- 
pression of opinion and therefore precludes his 
recovery for its falsity.®* 

[§ 62] (c) - Express Provision for Verification. 
The fact that a written contract contains a clause 
to the effect that the contract is conditioned upon 
statements made by one of the parties being verified 
by an expert does not necessarily make it ineum- 
bent upon the other party to have the statements 
verified, instead of relying upon them.®* ; 

[§ 63] (3) Effect of Retraction. A retraction 
of a false statement made before the hearer has 
acted thereon is a valid defense to an action for 
deceit.°® 

[§ 64] (4) Construction and Form of Repre- 
sentation—(a) Construction. One making a false 
representation is liable only for damages resulting 
from a proper construction thereof, for the hearer 
is not justified in relying on an improper construc- 
tion.®° 

[§ 65] (b) 


Form—aa. In General. Where a 


the buyer an income of eight hun- 
dred dollars a year were not as a 
matter of law so obviously false as 
to preclude the right of reliance by 
a purchaser ignorant of realty 
values. Mignault v. Goldman, 234 
Mass. 205, 125 NE 189. (2) Where 
defendant’s false representations in- 
duced plaintiff to forbear suit for his 
intestate’s death until the statute of 
limitations had barred such action, 
the fact that plaintiff could have 
learned the truth by bringing suit 
might be urged on the jury as show- 
- ing the unreasonableness of plain- 
tiff’s belief, but did not preclude his 
right to rely as a matter of law. 
Desmaris v. People’s Gaslight Co., 
(CN. H.) 107 A 491. 


36. See infra § 65. 

37. See supra text and note 8. 
38. See infra § 72. 

39.. See infra § 68. 

40. See infra § 74. 

41. Constructive knowledge or no- 


tice of falsity see supra § 55. 

42. Perkins v. Orfield, 145 Minn. 
68, 176 NW 157. 

43. Starkweather v. Benjamin, 32 
Mich. 305. 

44. Moncrief v. Wilkinson, 93 Ala. 
373, 9 S 159; Haight v. Hayt, 19 N. 
Y..464. But see Grosjean v. Gallo- 
way, 82 App. Div. 380, 81 NYS 871 
(where defendant misrepresented his 
title to realty but plaintiff was in- 


formed by a third party that such 


third party claimed title to part of 
the same realty and this was held 
sufficient to put plaintiff on inquiry). 

[a] he fact that a bystander 
stated the truth does not as a mat- 
ter of law excuse a vendor who 
makes fraudulent misrepresentations 
to induce another to purchase, 
Haight v. Hayt, 19 N. Y. 464. 

45. Converse v. Blumrich, 14 Mich. 
109, 90 AmD 230; Johnson v. Hathorn, 
2 Abb, Dec. 465, 2 Keyes 476, 3 Keyes 


126. 

46. Ga.—Harris v. Mullins, 32 Ga. 
704, 79 AmD 320; Commercial City 
Bank v. Mitchell, (A.) 105 SE 57. 

Ind.—Martin v. Shoub, 62 Ind. A. 
586, 113 NE 384, 386. 

Iowa.—Boddy v. Henry, 126 Iowa 
31, 101 NW 447. 

Kan.—Bushey vy. Coffman, 103 Kan. 


ZOO MIS Pe 412 

INV Eratedit: av. elayG ol Seu Ye 
464, 

Tenn, — George v. Johnson, 6 


Humphr. 36, 44 AmD 288. s 
[a] Reason for rule.—‘Because 


)the fraud was so successful as to in- 
duce the buyer to take a contract 
without a warranty is all the more 
reason that there should be liability 
for the fraud.” Martin v. Shoub, 
supra, 

{b] That defendant refused to 
guarantee a bank’s notes does not re- 
lieve him from liability for false 
representations concerning the bank’s 
financial condition upon which plain- 
tiff relied to his injury. Bushey v. 
Coffman, 103 Kan. 209, 173 P 341. 

Cross references: 2 
Choice of remedies where there is 

both misrepresentation and broken 

warranty see infra § 128. 
Distinction between breach of war- 

ranty and misrepresentation see 

Sales [35 Cyc 368]. : 
Warranty as affecting scienter see 

supra § 42. - 

47. Ettlinger v. Weil, 94 App. Div. 
2911 ST INIWSS 1 049) Trev: von other, 
grounds 184 N. Y. 179, 77 NE 31]. 


48. Haight v. Hayt, 19 N. Y. 464; 
Texas Harvester Co. v. Wilson- 
Whaley Co., (Tex. Civ. A.) 210 SW 
574, 580 [quot Cyc]. 


49. Dillman v. Nadlehoffer, 119 Ill. 
567, 7 NE 88. 

[al Where in the sale of patent 
rights the seller made oral repre- 
sentations as to the validity of the 
patents but later inserted in the writ- 
ten contract a clause specifically 
stating that he did not warrant the 
validity of the patent or that there 
were no infringements of any other 
patents then existing, such refusal to 
warrant was sufficient to cast a sus- 
picion upon the truthfulness of the 
oral statements previously made and 
to preclude plaintiff's right to rely 
thereon and to prevent rescission of 
the contract on the ground of fraud. 


Dillman v. Nadlehoffer, 119 Ill. 567, 
7 NE 88. : 
50. U. S.—Barnes v. Union Pac. 


R. Co., 54 Fed. 87, 4 CCA 199. 

Ark.—Mitchell Mfg. Co. v. Kemp- 
ner, 84 Ark. 349, 358, 105 SW 880 
[quot Cyc]. 

Ga.—Harris v. Mullins, 32 Ga. 704, 
79 AmD 320 [dist Hopkins v. Tan- 
queray, 15 C. B. 130, 26 BngL&EHq 254, 
80 ECL 1380, 139 Reprint 369]. 

Iowa.—Dilenbeck v. Davis, 186 
Iowa 30, 172 NW 184; Boddy v. 
Henry, 126 Iowa 31, 101 NW 447. 

Nebr.—Jones v. Edwards, 1 Nebr. 
170. 

N.. Yi—Haight v. Hayt, 19 N. Y. 
464. 


See os ¥. Cozart, 2° Head 


Tex.—Texas Harvester Co. v. Wil- 
son-Whaley Co., (Civ. A.) 210 Siw 
574, 580 [quot Cyc]. 

Wis.—Tyner v. Cotter, 67 Wis. 482, 
30 NW 782. 

Eng.—Ward v. Hobbs, 4 App. Cas. 
Loo Cw Laon 

See also Sales [35 Cyc 398]. 

[a] That the vendor of a banking 
and loan business refused to war- 
rant or guarantee the payment of 
notes held by the bank would not 
prevent the purchaser from recover- 
ing damages by reason of false rep- 
resentations concerning the solvency 
or financial responsibility of the 
makers of the notes. Dilenbeck y. 
Davis, 186 Iowa 30, 172 NW 184. 

Effect of covenant of warranty on 
right to rescind see Vendor and Pur- 
chaser [39 Cye 1263]. 

51. Wilson v. Higbee, 62 Fed. 723; 
Barnes v. Union Pac. R. Co., 54 Fed. 
87, 4 CCA 199; Craig v. Hamilton, 118 
Ind. 565, 21 NE 315; Ballou v. Lucas, 


59 Iowa 22, 12 NW 745; Haight v. 
Hay t, 219) IN Y. 7464.5 See. Davisa ve 
Bowland, 2 J. J. Marsh. (Ky.) 27 


(where realty was conveyed by a 
quitclaim deed and recovery in de- 
ceit was denied on the ground that 
there was neither misrepresentation 
nor concealment). 

52. Kimball v. 
53 NW 116. 

Refusal to warrant as affecting re. 
dress for misrepresentations of title 
see infra § 109. 

58. Songco v. Sellner, 37 Philip- 
pine 254. 

Expression of opinion in general 
see supra § 20 et seq. 

54. Blacknall v. Rowland, 108 WN. 
(C5 SE, TSS Sap Wests 

[a] Where a contract for the sale 
of corporate stock was conditioned 
upon statements by the sellers as to 
the condition of the corporation be- 
ing verified by an expert bookkeep- 
er, nevertheless the buyers had a 
right to rely upon the sellers’ state- 
ments without having such verifica- 
tion made. Blacknall v. Rowland, 108 
N. Cl 5545913 SH aot 

55. Vulcan Metals Co. v. Simmons 
Mfg. Co., 248 Fed. 853, 161 CCA 7 
[certiorari den 247 U. S. 507, 38 SCt 


Sanguin, (Iowa) 


427, 62 L. ed. 1241]. See also infra 
78. 

: 56. Farmers’ Sav. Bank v, Jame- 

son, (lowa) 157 NW 460. See also 

supra § 28. 
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statement is 


upon it without investigation.5? 


[a] Dlustration. — Where one 
banker represented to another tkat 
a third party’s credit was good for 
“any arrangement,’ and in reliance 
thereon the second banker loaned 
the third, party sixty thousand dol- 
lars, although the banking laws 
limited loans of the particular nature 
to two thousand dollars, the first 
banker’s representations should have 
been construed as meaning “any ar- 
rangement” permitted by law, or in 
other words extension of credit up 
to two thousand dollars, and de- 
fendant was not liable for any great- 
er amount. Farmers’ Sav. Bank v. 
Jameson, (Iowa) 157 NW 460. 

57. Ind.—Hunt v. Blanton, 89 Ind. 
38. 

Ky. — Jones v. Middleshorough 
Town Lands Co., 106 Ky. 194, 50 SW 
28, 20 KyL 1744. 

Mich.—Bristol v. Braidwood, 28 
Mich: PS er 

Y.—Caylus v. New York, etc., 
R. AEA 10 Hun 295 [aff 76 N. Y. 609 
mem]. 

W. Va.—Cleavenger v. Sturm,’ 59 
Wi.) Va. 658; 53° SH 593; 

See also Grier v. Dehan, 10 Del. 
401 (apparently recognizing rule). 

“Where the representation consists 
of general commendations, or mere 
expressions of opinion, hope, expecta- 
tion, and the like, and where it re- 
lates to matters which, from their 
nature, situation, or time, cannot be 
supposed to be within the knowledge 
or under the power of the party mak- 
ing the statement, the party to whom 
it is made is not justified in relying 
upon it and assuming it to be true; 
he is bound to make inquiry and ex- 
amination for himself so as to as- 


certain the truth.” Cleavenger v. 
Sturm, 59 W. Va. 658, 662, 53 SE 593, 
594 : 


[al] Thus a representation that 
bonds are ‘first mortgage’ is, if 
coupled with the word “consolidated, Ae 
sufficient to put the purchaser on in- 
quiry as to whether they are really 
a first lien and therefore is not 
fraudulent. Caylus v. New York, etc., 
R. Co., 10 Hun 295 [aff 76 N. Y. 609 
mem]. 

Expressions of opinion see supra 
§ 20 et seq. 

Qualification of representation as 
pearing on scienter and intent to de- 
ceive see supra §§ 51, 52. 

58. (UW, Si—Strand: ‘v. Griffith, “97 
Fed. 854, 38 CCA 444; Wilson v. ilig- 
bee, 62 ‘Wed. 723. 


175; 179, 67 S 983 {quot Gyel: Tillis 
v. Smith Sons Lumber Co., 188 Ala. 
122, 65 S 1015; King v. Livingston 
Mfze. Co., 180 Ala. 118, 60 S 143; 
Wilks v. Wilks, 176 Ala. 151, 57 S 
776: Shahan v. Brown, 167 Ala. 534, 
52 S 737; Burroughs v. Pacific Guano 
Cow 81 Alas 255,01: S 42123% MeGar v. 
Williams, 26 Ala. 469, 62 AmD 739. 

Ark.—Mason v. Thornton, 74 Ark. 
46, 84 SW 1048; Gammill v. Johnson, 
47 Ark. 335, 1 SW 610; Goodwin v. 
Robinson, 30 Ark. 585. 

Cal.—Teague v. Hall,.171 Cal. 668, 
154 P 851; Spreckels v. Gorrill, 15 
@al: 383, 92 P 10113 Dow v. Swain; 
125 Cal. 674, 58 P 271; Evans v. Duke, 
6 Cals WOnreps.. Caisi: (973) S69 6885 
Gleason v. Proud, 31 Cal. A. 123, 159 
P 885 (dictum). 

Colo.American Nat. Bank  v. 
Hammond, 25 Colo. 367, 55 P 1090; 
Labay Nie City * Nat. Bank, 15 Colo. 
339, 25 P 704, 22 AmSR 407; Plank v. 
Maxwell, 25Colo: A. “158, 136 P 465, 
466 [cit Cye]; Goodale v. Middaugh, 
8 Colo. ‘A, 223, 46 P 11. 

Caonn.—Loverin v. Kuhne, 94 Gon 
219, 108 A 554; Sherwood vy. Salmon, 
5 Day 439, 5 AmD 167. 


made in qualified terms reasonably eal- 
culated to suggest inquiry there is no right to rely 
On the other hand, 
where the representation is made in positive terms 
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Ida.—Baird v. Gibberd, 32 Ida. 796, 
189 P 56; Watson v. Molden, 10 a3 
Dien Fo P 503 

Tl. —Coolidge v. Rhodes, 199 Ill. 24, 
64 NE 1074 [rev 96 Ill. A. 17]; Leon- 
ard v. Springer, 197 Ill. 534, 64 NB 


299 [rev 98 Ill, A. 5380]; Endsley v. 
Johns, 120 Ill. 469, 12 NE 247, 60 
AmR '572 [aff 17 Ill. A. 466]; Lin- 


ington v. Strong, 107 Ill. 295; Howell 
v. Wyatt, 168 Ill. A. 651. 

Ind.—Kramer v. Williamson, 135 
Ind. 655, 35 NE 388; Jones v. Hatha- 
way, 77 Ind, 14; Kluge v. Ries, 66 
Ind, A. 610, 117 NE 262; Judy v. Jes- 
ter, 53 Ind. A. 74, 100 NE 15; Ander- 
son vy. Evansville Brewing Assoc., 49 
Ind. A: 403, 97 NE 445; Boltz v. 
O’Connor, 45 Ind. A. 178, 90 NE 496. 

Iowa.—Holmes v. Rivers, 145 Iowa 
702; T09j;-124 NW.» 801" [cit .Cyey; 
Kelty v..McPeake, 143 Iowa 567, 121 
NW 529; Riley v. Bell, 120 Iowa 618, 
95 NW 170; Gardner y. Trenary, 65 
Iowa 646, 22 NW 912. 

Kan.—International Harvester Co. 
of America v. Franklin County Hard- 
ware Co., 101 Kan. 488, 493, 167 P 
1057 [quot Cye]; Westerman v. Cor- 
der, 86" Wwanwy239 (119) yP 5868, 8139 
LRANS 500, AnnCas1913C 60; Speed 
v. Hollingsworth, 54 Kan. 436, 38 P 
496; Davis v. Jenkins, 46 Kan. 19, 
26 P 459; Stevens v. Matthewson, 45 
Kan, 594, 26 P 38; McKee v. Eaton, 
26 Kan. 226; Bowman v. Germy, 23 
Kan. 306. 

Ky. —Thompson Y. Randall, 90 SW 
251, 28 KyL 716. 

Me. —Braley v. Powers, 92 Me. 203, 
42 A 362. 

Md.—-Buschman vy. Codd, 52 Md. 

234 


202. 

Mass.—Mignault v. Goidman, 
Mass. 205, 125 NE 189; Andrews v. 
Jackson, 168 Mass. 266, 47 NE 412, 
60 AmSR 390, 37 LRA 402; Roberts 
v. French, 153 Mass. 60, 26 NE 416, 
25 AmSR 611, 10 LRA 656; Brown vy. 
Castles, 11 Cush. 348. 

Mich.—Hokanson v. Oatman, 165 
Mich. 512, 131 NW 111, 35 LRANS 
423; Holcomb v. Noble, 69 Mich, 396, 
87 NW 497; Starkweather v. Ben- 
jamin, 32 Mich. 305; Baton v. Winnie, 
20 Mich. 156, 4 AmR 3877. 

Minn.—Shrimpton v. Philbrick, 53 
Minn. 366, 55 NW 551; Brickson v. 
Fisher, 51 Minn. 300, 58 NW _ 688; 
Redding v. Wright, 49 Minn. 322, 51 
NW 1056; Maxfield v. Schwartz, 43 
Minn. 221, 45 NW 429. 

Miss.— Oswald v. McGehee, 28 


Miss. 340. 

Mo.—Rabenau vy. Harrell, 278 Mo. 
247, 2183 SW 92; Addis v. Swofford, 
180 SW 548; Cottrill v. Krum, 100 
Mo. 397, 18 SW 753, 48 AmSR 549; 
Caldwell v. Henry, 76 Mo. 254; Phe- 
nix Land, etc., Co. v. Baden, (A.) 
188 SW 924; Snider v. McAtee, 165 
Mo. A. 260, 147 SW 1386; Kerwin v. 
Friedman, 127 Mo. A. 519, 105 SW 
1102; Brolaski v. Carr, 127 Mo: A. 
279, 105 SW 284; Judd v. Walker, 114 
Mo, A. 128, 89 SW _ 558; Wells v. 
Adams, 88 Mo. A. 215. 

Nebr.—McCandless v. Greusel, 103 
Nebr. 472, 172 NW 249; Hlavaty v. 
Blair, 101 Nebr. 414, 168. NW 330; 
Giles v. Horner, 97 Nebr. 162, 149 
NW 333; Martin v. Hutton, 90 Nebr. 
34, 1382 NW. 727, 36 ‘LRANS: 602; 
Brucker. v. Kairn, 89 Nebr. 274, 131 
NW 382; Berge v. Eager, 85 Nebr. 
425, 123 NW 454; Farley v. .Weiss, 
76 Nebr. 402, 107 NW 561; Perry v. 
Rogers, 62 Nebr. 898, 87 NW 1068; 
Oleott v. Bolton, 50 Nebr. 779, 70 
NW 366; Foley v. Holtry, 43 Nebr. 
1338, 61 NW 120; Runge v. Brown, 23 
Nebr. 817, 37 NW 660. 

Nev.—Swinney v. Patterson, 25 
Nev. 411, 62 P 1. 

N. Y.—-Schumaker y. Mather, 133 


[§ 65 


as to a fact actually or presumptively within the 
speaker’s knowledge, and contains nothing so im- 
probable as to cause doubt of its truth, the hearer: 
may rely upon it without investigation,®® and this 


N. Y. 560 mem, 30 NE 755 [aff 14 


NYS 411]; Albany City Sav. Inst. 
v. Burdick, 87 N. Y. 40; Mead v. 
Bunn, 32 N. Y. 275; Brown '‘v. Post, 


1 Hun 303 faff 62 N. Y. 651 mem; 
Electrical Audit, ete., Co. v. Green- 
berg, 56 Mise. 514, 107 NYS 110; 
Smith v. Smith, 11 NYS 630 [aff 134 
Nit 627 SNE 258. OO eA nS 
ee Drake v. Grant, 4 NYS 899, 
C.—Bell v. Harrison, £9) Na 
C et 102 SE 200; Taylor v. Ed- 
munds, 176 N. C. 335, 97 SE 42, 43 
[cit Cyc]; White Sewing Mach. Co. 
Vis Bullocks SL6L “Ne ECaAT, a6 Aes 
634 [quot Cyc]; Griffin v. Roanoke 
Ra ete: 2:Co. jo li4 00 ON. ICS pb 145 ib Sas Be 
307, 6 LRANS 463. 
N. D.—Fargo Gas, etc., Co. v. Fargo 


Gas, ete, Co, 4 N. D. 219, 59, NW 
1066, 37 LRA 593. 
Oh.—Gleason vy. Bell, 91 Oh. St. 


268, 278, 110 NE 513. [cit Cyc]. 
Okl.—Mangold, ete., Bank vy. Utter- 
back, 174 P 542; Hood v. Wood, 61 
Okl. 294, 161 P 210; Werline v. Al- 
cred, 57. Okl- 891-157 -P 305s 158.5 


Or.—Aitken v. Bjerkvig, 77 Or. 397, 
150 P 278; David v. Moore, 46 Or. 
148, 79 P 415. 

Pa.—Cornelius v. Molloy, 7 Pa, 293. 

R, I.—Smith v. Rhode Island Co., 
39) OR, OTS T4657 98 A A ert Cyels 
Hunt v. Barker, 22 RR. Tks es 
46, 84 AmSR 812; Bank of North 
America v. Sturdy, TRALTOS: 

. D.—Palmer v. Bratager, 41 S. 
D. 649, 172 NW 507; Parker v. Aus- 
land, 13S. D. 169, 82 NW 402; Dakota 
Nat. Bank v. Taylor, 5 Ss. D. 99, 58 
NW 297. 

Tex.—U. S. Gypsum Co. v. Shields, 
(Civ. A.) 106 SW 724 [aff 101 Tex, 
473, 108 SW 1165]; Labbe v. Corbett, 
69 Tex. 503, 6 SW 808; Moore’ v. 
Beakley, (Commn. A.) 215 SW 957 
[rev (Civ. A.) 188 SW 380]; Barber 
v. Keeling, (Civ. A.) 204 SW 139; 
White v. Peters, (Civ. A.) 185 Sw 
6595, Robey* v: ‘Craig, (Civ. YAj)>o272 
Sw 203; COmpagnie des Metaux Uni- 
tal iwi Victoria Mfe. “Co.;) (Civ: SAD) 
107 SW 651; Hall v. Grayson County 
Nat. Bank, 36 Tex. Civ. A. 317, 81 


SW_ 762; International, ete, R. Co. 
v. Shuford, 36 Tex; Civ! A, 2615/81 
SW 1189. 

Vt.—Ste. Marie v. Wells, 93 Vt. 
398, 108 A 270; Oben v. Adams, 89. 
Vt. 158, 94 A 506. 

Va.—wWilson v. Carpenter, 91 Va. 


183, 21 SE 243, 50 AmSR 824: Lowe 
v. Trundle, 78 Va. 65; Brown v. Rice, 
26 Gratt. (67 Va.) 467. 

Wash.—Kelly v. Merritt, 191-P 
404; Warwick v. Corbett, 106 Wash. 
554, 180 P 928; Smith v. Fletcher, 102 
Wash. 218, 173.P 19, 636; Eyers. v. 
Burbank Co., 97 Wash. 220, 166 P 
656; Boehme v. Broadway Theater 
Co., 91 Wash. 104, 157 P 218; Chris- 
tensen v. Koch, 85 Wash. 479, 148 
Pe BSor McMillen’ v. Hillman, 66 Wash. 
27; 118 P 903; Van Horn v. O’Connor, 
42 Wash. 513, 85 P 260 (dictum) ; 
Daniel v. Glidden, 38 Wash. 556, 80 
P 811; Tacoma v. Tacoma Light, ete., 
Co., 17 Wash. 458, 50 P 55° [rev 16 
Wash. 288, 47 P 738}: 

W. Va. — Stout v. Martin, 104 SE 
157; Cleavenger v. Sturm, 59 W. Va. 
658, 53 SE 593. 

Wis.—Nelson v. Goddard, 162 Wis. 
66, 155 NW 9438; Rogers v. Rosen- 
feld, 158 Wis. 285, 149 NW 33; 
Woteshek v. Neumann, 151 Wis. 365, 
138 NW 1000; Hall y. ‘Baldwin Bank, 
143 Wis. 303, 127 NW 969; Barndt 
v. Frederick, 78 Wis, 1, 47 NW 6, 11 
TEEVAL 3199’ Warder, ete., Cox. Whit- 
Shey Wis. 430, 46 NW 540; Mc- 
Clellan vy. Scott, 24 Wis. 81. 

Eng. —Redgrave v. Hurd, a0 Ch. 
D. 1 [expl Attwood v. Small, 6 Cl. & 


For later cases, developments and changes in the law see ‘cumulative Annotations, same title, page and note number, 
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is true, although the means of investigation were 
within the reach of the injured party,>® and the 
parties occupied adversary positions toward each 
Some courts have gone so far as to state 
that in eases of this character nothing will excuse 
the misrepresentation short of proof that it was 


other;®° 


not in fact relied upon.%1 


[§ 66] bb. 
Negligence of His Victim. 


F. 232, 7 Reprint 684]; Reynell v. 
Sprye, 1 De G & G. 660, 50 EngCh 
510, 42 Reprint 710; New Brunswick, 
etc., R. Co. v. Conybeare, 9 H. L. Cas. 
(a4 Le Reprint “907° ‘(per Lord 
Chelmsford). 

eaktocie ah Ve Doan, w45, (UL CeO. B: 

“Every contracting party has an 
absolute right to rely upon the state- 
ment of an existing fact, the truth 
of which is known to the opposite 
party and unknown to him, as the 
basis of a mutual agreement; and 
he is under no obligation to investi- 
gate and verify statements, to the 
truth of which, the other party to 
the contract, with full means of 
knowledge, has deliberately pledged 
ign faith.-* Mead v. Bunn, 32 N. 
Y. 275, 280 [quot Dow v. Swain, 125 
Cal. 674, 683, 58 P 271, 69 P 688 (quot 
Evans v. Duke, 6 Cal. Unrep. Cas. 
973, 977, 69 P 688); Loverin v. Kuhne, 
94 Conn. 219, 108 A 554, 555; Jones 
v. Hathaway, 77 Ind. 14, 21; Boltz v. 
O’Connor, 45 Ind. A. 178, 90 NE 496, 
498; Armstrong v. White, 9 Ind. A. 
588, 37 NE 28 (adding that the in- 
stant case was not one in which the 
court had to go to the full extent 
of the doctrine quoted); Farley v. 
Weiss, 76 Nebr. 402, 107 NW _ 561; 
McClellan v. Scott, 24 Wis. 81, 86]. 

“A person is justified in relying on 
a represenation made to him in all 
eases where the representation is a 
positive statement of fact, and where 
an investigation would be required to 
discover the truth.” Foley v. Holtry, 
43 Nebr. 133, 61 NW 120 [quot Perry 
v. Rogers, 62 Nebr. 898, 900, 87 NW 
1063 (quot Martin v. Hutton, 90 Nebr. 
34, 132 NW 727, 36 LRANS 602)]. To 
same effect Brucker v. Kairn, 89 
Nebr. 274, 131 NW 382. 

[a] ®hus, where defendant was in 
a position to know tke facts and 
induced plaintiff to purchase an in- 
terest in a note by professing to 
know the truth and fraudulently rep- 
resenting that the note was secured 
by a mechanic’s lien, and stated that 
he was actuated by his’ friendship 
for plaintiff in advising him to make 
the purchase, plaintiff was not bound 
to examine into the validity of the 
lien but was entitled to rely upon 
the representations made. Thompson 
v. Randall, 90 SW 251, 28 KyL 716. 

59. See infra § 68. 

60. Neher v. Hansen, 12 Cal. A. 
370, 107 P 565; Calmon v. Sarraille, 
142 Cal. 638, 642, 76 P 486; James 
v. Piggott, 70 W. Va. 435, 74 SE 667. 

“Bven when contracting parties 
are adverse to each other, either has 
the right to’ rely upon an express 
statement made by the other of an 
existing fact of which the truth is 
known to the other and unknown to 
him.” Calmon vy. Sarraille, supra 
[quot Neher v. Hansen, 12 Cal. A. 
370, .107 P 565]. 

[a] WlustrationAn owner seek- 
ing information regarding realty of 
his which was subject to delinquent 
taxes had the right to rely on the 
statement of any one of several joint 
purchasers thereof that the land had 
been redeemed. Although their in- 
terestS were adverse, if the pur- 
chasers undertook to give the owner 
any information at all, they were un- 
der a duty to furnish correct in- 
formation. James v. Piggott, 70 W. 
Va. 435. 74 SE 667. 

Right to rely upon statements of 
adverse party in general see supra 


Right of Fraud Feasor to Plead 
Since the very purpose 


FRAUD 


in cases of the 
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of fraud is to cheat its victim by making him neglect 
the precautions essential to prevent injury,®? and 
to deny relief because the victim was negligent 
would encourage dishonesty,®* it is generally held 


character described above ®* that 


the fraud feasor will not be heard to say that he 


is a person unworthy of belief and that plaintiff 


‘through his own 


§ 59 note 7. 

61. Eastern Trust, ete, Co. v. Cun- 
ningham, 103 Me. 455, 70 A 17; White 
Sewing Mach. Co. v. Bullock, 161 
Ne '@.91,; 76 SH 654; Griffin vi Roa- 
NOKG HR Cte,, CO. el sOWNG Co) 514 53 
SE 307, 6 LRANS 463. 

“Tt seems plausible at first sight 
to contend that a man who does not 
use obvious means of verifying the 
representations made to him does not 
deserve to be compensated for any 
loss he may incur by relying on them 
without inquiry. But the ground of 
this kind of redress is not the merit 
of the plaintiff, but the demerit of 
the defendant; and it is now settled 
law that one who chooses to make 
positive assertions without warrant, 
shall not excuse himself by saying 
that the other party need not have 
relied upon them. He must show 
that his representation was not in 
fact relied upon... . In short, noth- 
ing will excuse a culpable misrepre- 
sentation short of proof that it was 
not relied on, either because the 
other party knew the truth, or be- 
cause he relied wholly on his own 
investigation or because the alleged 
fact did not influence his action at 
all.’ Pollock ‘Torts. p 293 [quot 
Griffin v. Roanoke R., etc., Co., 140 
N. C. 514, 521, 53 SE/307, 6 LRANS 
463 (quot White Sewing’ Mach. Co. 
v. Bullock, 161 N. C. 1, 76 SE 634, 


637) 3 hasterns Trusts etc: Cor tva 
Cunningham, 103 Me. 455, 70 A 17, 
224.48 

62. Kelley v. Peeples, 192 Mo. A, 


435, 439, 182 SW 809. 

“The very end and aim of fraud 
is to deceive its vietim, to lull him 
into a false sense of security, to in- 
duce him to neglect some precaution 
which, if taken, would protect him 
against the contemplated injury and 
to hold that mere negligence on his 
part thus induced should give sanc- 
tuary to the wrongdoer would be to 
put a premium on rascality and to 
say that justice is powerless to give 
relief when the fraudulent purpose is 
achieved.” Kelley v. Peeples, supra. 

63. Hale v. Philbrick, 42 Iowa 81, 
83 [quot Firestone v. Werner, 1 Ind. 
A. 293, 27 NE 623; Hise v. Thomas, 
181 Iowa 700, 165 NW 388; Addis v. 
Swofford, (Mo.) 180 SW 548, 555; 
White Sewing Mach. Co. v. Bullock, 
161 N. C. 1, 76 SE 634, 687] (“We are 
not inclined to encourage falsehood 
and dishonesty, by protecting one 
who is guilty of such fraud, on the 
ground that his victim had faith in 
his word, and for that reason did 
not pursue inquiries which would 
have disclosed the falsehood’). 

64, See supra §§ 59-65. 

65. U. S.— Walker v. Walbridge, 
136 Fed. 19, 68 CCA 569 [certiorari 
den 199 Ui S2 605, 26 SCt 746," 50) La. 
ed. 330]; Strand v. Griffith, 97 Fed. 
854, 88 CCA 444. 

Ala.—Wilks v. Wilks, 176 Ala. 151, 
57 S 776; Shahan v. Brown, 167 Ala. 
534, 52 S 787. 

Ark.—Fegan v. Anderson, 128 Ark. 
353, 194 SW 234; Jarratt v. Lang- 
ston, 99 Ark. 438, 138 SW 1003; Evatt 
v. Hudson, 97 Ark. 265, 1883 SW 1023. 

Colo.—Sellar v. Clelland, 2 Colo. 
532, 

Conn.—Loverin v. Kuhne, 94 Conn. 
219, 108 A 554. 

Ill.—Linington v. Strong, 107 Ill. 
295; Griffith v. Parks, 165 Ill. A. 337. 

Ind.—Beck v. Goar, 180 Ind. 81, 
100 NE 1; Robinson v. Reinhart, 137 


was negligent in trusting him and was cheated 


eredulity.©© The rule denying the 


Ind. 674, 36 NE 519; Firestone v. 
Werner, 1_Ind. A. 293, 27 NE 623. 
Iowa.—Ford v. Ott, 186 Iowa 820, 
173 NW 121; Dilenbeck v. Davis, 186 
Iowa 30, 172 NW 184; Hise v. 
Thomas, 181 Iowa 700, 165 NW 38; 
Sutton v. Greiner, 177 Iowa 532, 159 
NW 268; Providence Jewelry Co. v. 
Fessler, 145 Iowa 74, 123 NW 957. 
Kan.—Disney v. Lang, 90 Kan. 309, 
133 P 572; Circle v. Potter, 83 Kan. 
860, tlie 47/9y 
Ky.—Rahm v. Bunger, 90 SW 257, 
28 KyL 806; Thompson vy. Randall, 
90 SW 251, 28 KyL 716. 
Me.—Harlow v. Perry, 113 Me. 239, 
93. eA: 544; 


Mich.—Smith v. McDonald, 139 
Mich. 225, 102 NW 738; Sawyer v. 
Menominee Loan, ete. Assoc, 103 


Mich. 228, 61 NW 521; Eaton v. Win- 
nie, 20 Mich. 156, 4 AmR 3877. 
Mo.—Flack v. Wahl, (A.) 193 SW 
56; Bradbury v. Smith, 181 SW 415 
(dictum); Davis v. Forman, 229 Mo. 
27, 129 SW. 213;  Cottrill v. Krum; 
100° Mo.) 397; 13 SW '758,) 18 AmSR 
549; Kelley v. Peeples, 192 Mo. A. 
435, 182 SW 809; Brown v. Kansas 
City Southern R. Co., 187 Mo. A. 104, 
173 SW 73; Judd v. Walker, 114 Mo. 
A. 128, 89 SW 558 [app Judd v. Wal- 
ker, 215 Mo. 312, 114 SW 979]; Leich- 
er v. Keeney, 98 Mo. A. 394, 72 SW 
Aor Wells v. Adams, 88 Mo. A, 


Mont.—Como Orchard Land Co. v. 
Markham, 54 Mont. 438, 171 P 274. 

Nebr.—Foley v. Holtry, 43 Nebr. 
133, 61 NW 120; Runge v. Brown, 23 
Nebr. 817, 37 NW 660. 

N. Y.—Electrical Audit, ete., Co. v. 
Gig onbere, 56 Misc. ‘514, 107 NYS 


N. C.—Bell v. Harrison, 179 N. C. 
190, 102 SEH 200; White Sewing Mach. 
Co:zve, Bulloek, 161% N;-"G) 1) V3 v6 
SE 634 [quot Cyc]; Griffin v. Roa- 
noke Ri, ete.,'Co., 140 INU Cr 514) 153 
SE 307, 6 LRANS 463. 

N. D.—Elliott Supply Co. v. Lish, 
36 N. D. 640, 168 NW 271; Guild v. 
More, 32 N. D. 432, 155 NW 44; Li- 
land v. Tweto, 19 N. D. 551, 125 NW 
1032; Fargo Gas, etc, Co. v. Fargo 
Gas, ete., Co., 4 N. D. 219, 59 NW 
1066, 37 LRA 598. 

Oh.—Gleason v. Bell, 91 Oh. 
268, 278, 110 NE 518 [cit Cyc]. 

Okl.—Dalton v. Hopper, 177 P 571; 
Mangold, ete., Bank v. Utterback, 174 
P 542; Armstrong v. Jenkins, 170 P 
215; Hood v. Wood, 61 Okl. 294, 161 
P 210; Stevens v. Reilly, 56 Okl. 455, 
156). Pi Lbs ‘Chisum’ v.; BMissins; 4 55 
Ok’ 423, 154 ')P (1146; Prescott! ve 
Brown, 30 Okl. 428, 120 P 99+. 

Or.—Steen v. Weisten, 51 Or. 473, 
94 P 834; David v. Moore, 46 Or. 148, 
W9) PF 415: 

Pa.—Sutton v. Morgan, 158 Pa. 204, 
27 A 894, 38 AmSR 841; Anderson 
v. Snyder, 14-Pa, Super. 424; Lake v. 
Weber, 6 Pa. Super. 42. 

Tex.—Buchanan v. Burnett, 102 
Tex. 492, 119 SW 1141, 132 AmSR 
900; Labbe v. Corbett, 69 Tex. 503, 
6 SW 808; Moore v. Beakley, 
(Commn:.. A.) 215 Sw 957 [rev (Civ. 
A.) 183 SW 380]; McDonald v. Last- 
inger, (Civ. A.) 214 SW 829; Texas 
Harvester Co. v. Wilson-Whaley Co., 
(Civ. A.) 210 SW 574; Peck v. Robin- 
son, (Civ. A.) 194 SW 456; Ford v. 
Sims, (Civ. A.) 190 SW 1165; Inter- 
national, etc., R. Co. v. Shuford, 36 
Mex Civ. Ale2bi~ 81) SW. dso: 

Vit—=—Smith ean. Martin, 93 Vite ikl, 
106 A 666; Crompton v. Beedle, 83 Vt. 


St. 
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fraud feasor the right to plead the credulity of 
his victim as a defense is especially applicable 
where there was deliberate and intentional fraud ;°* 
where the conduct of the speaker *®’ or the very 
representations relied upon *® induced the hearer 


287, 75 A 331, 30 LRANS 748, Ann 
Cas1912A 399. 

Va.—Jordan v. Walker, 115 Va. 109, 
78 SE 643; Cerriglio v. Pettit, 113 
Va. 533, 15 SE 303; West End Real 
Hst. Co. v. Claiborne, 97 Va. 734, 34 
SE 900. 

Wash. — Raser_ v. 
Wash. 6538, 139 P 622, 51 LRANS 
707; McMillen v. Hillman, 66 Wash. 
27, 118 P 903; Simons v. Cissna, 60 
Wash. 141, 110 P 1011; Wooddy v. 
Benton Water Co., 54 Wash. 124, 102 
P 1054, 182 AmSR 1102; Gilluly v. 
Hosford, 45 Wash. 594, 88 P 1027; 
Lawson v. Vernon, 38 Wash. 422, 80 
P 559, 107 AmSR 880. 

W. Va.—Cleavenger v. 
W. Va. 658, 53 SE 593. 

Wis.—Woteshek v. Neumann, 151 
Wis. 365, 138 NW 1000; Jacobsen Vv. 
Whitely, 138 Wis. 434, 120 NW 285; 
Warder, etc., Co. v. Whitish, 77 Wis. 
430, 46 NW 540. 

Eng.—Venezuela Cent. R. Co. v. 
UGK Oo, IS Wey) Al debby BOS Gy aed. my ta)s 
New Brunswick, etc., iy ete., | Co. Vv. 
Muggeridge, 1 Dr. & Sm. 363, 62 Re- 


Moomaw, 78 


Sturm, 59 


print 418. 
Ont.—Cowling y. Dickson, 5 Ont. 
A. 549; McCabe v. Bell, 1 OntWN 


523, 15 OntWR 547. 

“A party asserting facts cannot 
complain that the other took him at 
his word.” Wilks v. Wilks, 176 Ala. 
151, 57 S 776; Shahan v. Brown, 167 
Ala. 534, 52 s 737. To same effect 
Dilenbeck v. Davis, 186 Iowa 30, 172 
NW 184; Steen v. Weisten, 51 Or. 
473, 94 P 834; David v. Moore, 46 Or. 
148, 79 P 415; Raser v. Moomaw, 
78 Wash. 6538, 139 P 622, 51 LRANS 
707; Cleavenger v. Sturm, 59 W. 
Va. 658, 53 SE 593. 

“When once it is established that 
there has been any fraudulent mis- 
representation or wilful concealment 
by which a person has been induced 
to enter into a contract, it is no 
answer to his claim to be relieved 
from it to tell him that he might 
have known the truth by proper in- 
quiry. He has a right to retort 
upon his objector, ‘you, at least, who 
have stated what is untrue, or have 
concealed the truth, for the purpose 
of drawing me into a contract, can- 
not accuse me of want of caution 
because I relied implicitly upon 
your fairness and honesty.’” Vene- 
zuela Cent. R. Co. v. Kisch,.l. R. 2 
H. L. 99, 120, 6 ERC 759 [quot Wal- 
Ker v. Walbridge, USG) sENed wel Oy 68 
CCA 569 (certiorari den 199 U. S. 
605, 26 SCt 746, 50 L. ed. 330); Saw- 
yer v. Menominee Loan, etc., Assoc., 
103 Mich, 228, 61 NW 521; Labbe v. 
Corbett, 69 Fed. 508, 509, 6 SW 808 
(quot Buchanan vy. Burnett, 102 Tex. 
492, 119 SW 1141, 132 AmSR 900; 
McDonald v. Lastinger, (Tex. Civ. A.) 
214 SW 829); White v. Peters, (Tex. 
Civ. A.) 185 SW 659; Benton v. Kuy- 
kendall, (Tex. Civ. A.) 160 SW 438; 
West End Real Est. Co. v. Claiborne,. 
97 Va. 734, 34 SE 900 (quot Jordan 
v. Walker, 115 Va. 109, 78 SE 643, 
645)]. 

“Tt: matters not . that a per- 
son misled may be said in some loose 
sense to have been negligent. . For 
it is not just that a man who has de- 
ceived another should be permitted 
to say to him, ‘You ought not to have 
believed or trusted me,’ or ‘You were 
yourself guilty of negligence.’ ” 
Bigelow Fraud p 523 [quot Disney v. 
lang, 90 Kan. 309, 312, 133 P 572; 
Circle v, Potter, 83 Kan. 863, 111 P 
479, 480; Speed v. Hollingsworth, 54 
Kan, 436, 440, 38 P 496; Standard 
Mfg. Co. v. Slott, 121 Wis. 14, 98 NW 
923, 105 AmSR 1016 (where the court 


; Strong, 


FRAUD 


criticized Bigelow adversely and 
stated the true rule to be that one 
must exercise reasonable care and 
prudence to learn the nature of a 
contract before executing it)]. 
“There is no rule of law which re- 
quires men in their business transac- 
tions to act upon the presumption 
that all men are knaves and liars, 
and which declares them guilty of 
negligence, and refuses them redress, 
whenever they fail to act on that 
presumption. . .. ‘No rogue should 
enjoy his ill-gotten plunder for the 
simple reason that his victim is by 
chance a fool.’” Strand v. Griffith, 
97 Fed. 854, 856, 38 CCA 444 [quot 
Hise v. Thomas, 181 Towa 700, 165 
NW 38, 40; McMillan v. Hillman, 66 
Wash. 27, 35, 118 P 903, 906; Wooddy 


v. Benton Water Co., 54 Wash. 
N24 eel 2 Tt Oe el ODA S20 eAtan SHR: 
1102]. 

[a] Well considered case.—White 


Sewing Mach. Co. v. Bullock, 161 N. 
Cc. 1, 76 SE 634. 

[b] “It is an unsavory defense 
for a man who, by false statements, 
induces another to act to assert that 
if the latter had disbelieved him, he 
would not have been _ injured.” 
Jacobsen v. Whitely, 138 Wis, 434, 
120 NW 285, 286. 

[e] Defendant will not be heard 
to say: “I admit that the contract 
sued upon was procured by, my fraud 
and imisrepresentation ... neverthe- 
less you were too eaSy a mark... 
you should have been on guard for 
the trap I set for your feet; and 
therefore the law will effectuate my 
fraud by enforcing against you a 
contract to which your mind never 
gave its assent.’ Providence Jewelry 
Co. v. Fessler, 145 Iowa 74, 80, 123 
NW 957. 

66. Ill.—Leonard vy. Springer, 197 
Tll, 532, 64 NE 299; Linington v. 
107 Ill. 295; Loveland v. 
Lindsay, 1387 Ill. A. 544. 

Iowa.—Carmichael v. Vandebur, 50 
Iowa 651. 

Kan.—Disney v. Lang, 90 Kan. 309, 
133 P 572. 

Me.—Bixler v. Wright, 116 Me. 133, 
100 A 467, LRAI917F 633; Harlow 
v, Perry, 113 Me. 239,°.93. A 544; 
Hastern Trust, etc., Co. v. Cunning- 
ham, 103 Me. 455, 70 A 17. 

Mo.—Wells v. Adams, 88 Mo. A, 
215. 

N. Y.—Wilcox v. American Tel., 
etc, Co 176 N.. Yo 115,968 NB 153, 
98 AmSR 650; Albany City Sav. Inst. 
v. Burdick, 87 N. Y. 40; Muller v. 
Rosenblath, 157 App. Div. 5138, 142 
NYS 602; Ettlinger v. Weil, 94 App. 
Div. 291, 87 NYS 1049 [rev on other 
grounds 184 N. Y. 179, 77 NE 31]. 

Pa.—Lake v..Weber, 6 Pa. Super. 
42, 

R. I.—Stickel v. Atwood, 25 R. I. 
we 56 A 687. 

D.—Dakota Nat. Bank vy. Tay- 
ee 5 S. Dy 99, 58 NW. 297. 

“A party guilty of fraudulent con- 
duct shall not be allowed to cry. 
negligence,’ as against his own de- 
liberate fraud.” MWUinington v. Strong, 
107 Ill. 295, 3802 [quot Griffith v. 
Parks, 165 Ill. A. 337, 342]. 

[a] “Negligence” distinguished.— 
“Where one sues another for negli- 
gence, his own negligence contribu- 
ting to the injury will constitute a 
defense to the action; but where one 
sues another for a positive, willful 
wrong or fraud, negligence by which 
the party injured exposed himelf to 
the wrong or fraud will not bar re- 
lief.” Albany City Sav. Inst. v. Bur- 
dick, 87 N. Y. 40 [quot Wilcox v. 
American Tel., etc., Co., 176 N. Y. 115, 
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to desist from inquiry ;®° where having heard rumors 
contrary to the representations made the hearer 
asks the speaker as to their truth and is assured 
that the rumors are unfounded and the representa- 
tions true;7° where the facts were peculiarly ™ or 


68 NE 153, 98 AmSR 650; Ettlinger 
ve. Weil, 94 App. Div. 291, 87 NYS 
1049, 1052 (rev on other grounds 184 
Nae Yo 179 ee ieeNie oy) pV DULL eave 
Rosenblath, 157 App. Div. 513, 142 
NYS 602, 605]. To same effect Wells 
v. Adams, 88 Mo. A. 215, 227. 

[b] Negligence versus willful 
fraud.—(1) Where a party was guilty 
of a positive, willful fraud inducing 
the adverse party to act thereon and 
execute an instrument, the fact that 
the adverse party was guilty of neg- 
ligence in executing the paper with- 
out further inquiry as to its contents 
did not deprive him of the right to 
sue for fraud. Muller v. Rosenblath, 
157 App. Div. 513, 142 NYS 602. (2) 
Negligence of a party to whom an 
intentional misrepresentation has 
been made, respecting a fact pro- 
fessedly known to the speaker and 
unknown to the hearer, in failing to 
make independent inquiries concern- 
ing the truth of the statement, does 
not justify the fraud. Lake v. Weber 
6 Pa. Super. 42. 

67. Miller v. Mateer, 172 N. C. 401, 
90 SE 435, 

68. Ark.—Fegan vy. Anderson, 128 
Ark. 353, 194 SW 234; Texas, etc., R. 
Co. v. Shoemaker, 84 SW 1048; Gra- 
ham v. Thompson, 55 Ark. 296, 18 Sw 
58, 29 AmSR 40. 

Iowa.—Rhodes v. Uhl, 178 NW 394, 
ee [eit Cyl. 

C.—White Sewing Mach. Co. v. 
Bullous, 161 N. C. 1, 76 SE 634, 

Okl.— Stevens v. Reilly, 56 Okl. 455, 
15¢-P 415% 

Tex.—Foix v. Moeller, (Civ. A.) 159 
SW 1048. 

“The very representations relied 
upon may have caused the party to 
desist from inquiring and neglect his 
means of information, and it does 
not rest with him who made them to 
say that their falsity might have 
been ascertained, and that it was 
wrong to credit them.’ Graham v. 
Thompson, 55 Ark. 296, 299, 18 SW 
58, 29 AmSR 40 [quot Texas, etc., R. 
Co. v. Shoemaker, (Ark.) 84 SW 1049; 
White Sewing Mach. Co: Vv Bullock, 
161 N. C. 1, 76 SE 634; Stevens v. 

Reilly, (Ok1.) 156 P) 157, 159). 

69. Right to rely in general where 
the speaker induces the hearer 
inet desist from inquiry see infra 

70. Gonvarce v. Blumrich, 14 
Mich. 109, 909 AmD 230. 

Effect of rumors in general see 
supra § 60. 

71. Ark.—Jarratt v. Langston, 99 
Ark. 438, 138 SW 1003; Scott v. 
Moore, 89 Ark, 321, 116 SW 660; 
Evatt v. Hudson, 97 Ark. 265, 133 
Sw 1028; Gammill vy. Johnson, 47 
Ark. 335, 1 SW 610. 

Iowa.—Holmes v. Rivers, 145 Iowa 
702, 709, 124 NW 801 [cit Cye]. 

Me.—Bixler v. Wright, 116 Me. 
133, 100 A 467, LRA1917F 633; Bast- 
ern SDrust; cetet,, Cola: Cunningham, 
103 Me. 455, 70 A ie 


Mo. —Kelley v. Peeples, 192 Mo. A. 
435, 182 SW 809. 
W. Reese, 82 W. 


. Va.—Staker v. 
Va. 764, 97 SE 641. 

“Where the representations relate 
to facts peculiarly within the knowl- 
edge of the vendor, and he knows 
that the vendee is without reason- 
able opportunity to consult inde- 
pendent sources of information, the 
vendor cannot be allowed to escape 
liability on the specious pretext that 
the vendee might have discovered 
their falsity if he had not been s¢ 
trustful and had taken the pains to 
consult more reliable sources of in- 
formation.” Kelley v. Peeples, 192 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note. number, 
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exclusively 7? within the knowledge 


or where confidential relations obtained."4 
has also been applied where an innocent misrepre- 
sentation was made in unequivocal language,’> and 


to cases where the injured party 


vestigation which failed to reveal the falsity of the 


representations relied upon." 
[SRO 7 jacee: 


Incredible Statements. 
risdictions it is held that one in fact deceived into 
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of the speaker ;7* 
The rule 


has made an in- | for belief.78 


—(a) 


In some ju- 


acting in reliance on representations may recover 


Mo. A. 435, 439, 182 SW 809. To 
same effect Gammill v. Johnson, 47 
Ark. 335, 1 SW 610 [quot Scott v. 


Moore, 89 Ark. 321, 116 SW _ 660, 
662i: Holmes y. Rivers, 145 Iowa 
702, 124 NW 801. 

72. Johnson v. Campbell, 199 


Mich. 186, 165 NW 823. 

“Where one makes false repre- 
sentations of material facts, which 
are exclusively within his knowl- 
edge, and the other party relies upon 
them to his injury, liability for such 
false representations follows, and it 
does not lie in the mouth of the 
party perpetrating such fraud, when 
called to account, to say that his 
victim should have been more vigi- 
lant, Should have been less credu- 
lous.” Schweyer v. Mellon, 196 
Mich. 590, 597, 162 NW 1006 [quot 
Johnson v. Campbell, 199 Mich. 186, 
165 NW 8238, 824]. 

73. See infra § 68. 

74, Calkins v. Worth, 117 Ill. A. 
478; Kennish v. Safford, 193 Mo, A. 
362, 184 SW 928; Salhinger v. Sal- 


hinger, 56 Wash. 134, 105 P 236. See 
also infra § 72. 
[a] For example, (1) although 


plaintiff was too confiding in assum- 
ing that his brother and copartner 
would not deceive him in stating the 
value of partnership assets, the de- 
ceiver will not be heard to reproach 
plaintiff with his overconfidence. 
Salhinger v. Salhinger, 56 Wash. 134, 
105 P 236. (2) Defendant, knowing 
that in making a loan upon a Se- 
curity by trust deeds plaintiff had 
“entered into a sort of confidential 
relation with him” and relied upon 
his representations and did not in- 
vestigate the value of the security, 
could not claim that plaintiff's neg- 
lect to investigate was the proxi- 
mate cause of his loss. Kennish v. 
Safford, 193 Mo. A. 362, 184 SW 
923. 

75. Brown v. Rice, 76 Va. 629. 

[a] For example, where defend- 
ant made an innocent but unequivo- 
cal misrepresentation as to the lia- 
bility of plaintiff administratrix’s 
estate on a claim barred by _ the 
statute of limitations, and plaintiff 
acted thereon to her injury, it is 
not for defendant, in a subsequent 
equitable suit, to set aside a bond 
given in reliance on the misrepre- 
sentation, to object that plaintiff 
should not have acted on his repre- 
sentations without personal investi- 
gation. Brown v. Rice, 76 Va. 629. 

Effect of honest belief in general 
see supra § 50. 

Positive character of statement as 
rendering actionable representations 
made without knowledge of their 
falsity see supra §§ 39, 50. See also 
supra § 65 text and note 57. 

76. Murray, etc., Land Co. v. Kes- 
sey, (Iowa) 166 NW 460; Arnold v. 
Somers, 92 Vt. 512, 105 A 260; Jones 
v. Elliott, (Wash.) 189 P 1007; Eyers 
yy. Burbank Co., 97 Wash. 220, 166 P 
656. See also infra § 75. 

“Tt matters not... that a person 
misled may be said in some loose 
sense to have been negligent, for it 
is not just that a man who has de- 
ceived another shall be permitted to 
say to him, ‘You ought not to have 
believed or trusted me,’ or “You 
were yaqurself guilty of negligence. 
This indeed appears to be true, even 
of cases in which the injured party 
had in fact made a partial examina- 


tion.”’ Eyers v. Burbank Co., 97 
Wash. 220, 166 P 656 [quot Jones 
Ve aulliott, “GWash))) 89s" Ps 1007, 
1009]. 

[a] Investigation unsuccessful be- 
cause of plaintiff's negligence.— 


Zeid v. Somers, 92 Vt. 512, 105 A 

77, Ala.—King v. Livingston Mfg. 
Co:; .180 Ala, 118, 60 S 143.. But see 
McGar v. Williams, 26 Ala. 469, 62 
AmD 739 (dictum, to the effect that 
one cannot recover for a misrepre- 
Fey caer too preposterous for be- 
lief). 

Okl.—Chisum vy. Huggins, 55 Okl. 
423, 154 P 1146, 1152 [quot Cyc]; 
Prescott v. Brown, 30 Okl. 428, 435, 
£20) Pes99d 993% fquot ‘Cyel- 
'Vt.—Nichols v. Lane, 93 Vt. 87, 
ae A 592; Kendall v. Wilson, 41 Vt. 
567. 

Wis.—Kaiser v. Nummerdor, 120 
Wis. 234, 239, 97 NW 932; Barndt v. 
Frederick, 78 Wis. 1, 11, 47 NW 6, 
11 LRA 199. 

“Tf the representations were so 
extravagant that sensible... people 
would not have believed them, that 
is a proper consideration for the 
jury in determining whether the 
plaintiff believed and relied upon 
them; but» it does not preclude a 
finding that plaintiff did so, nor re- 
lieve the defendant from liability 
for his fraud if he committed fraud. 
. . . It is as much an actionable 
fraud wilfully to deceive a credu- 
lous person with an improbable 
falsehood as it is to deceive a cau- 
tious person with a plausible 
one. The law draws no line between 
the two falsehoods.” Barndt_ v. 
Frederick, supra [quot Kaiser v. 
Nummerdor, 120 Wis. 234, 239, 97 
NW 932]. 

[a] Reason for rule.—‘“It may be 
true that ‘credulity is but the bas- 
tard brother of belief,’ yet in such 
cases the law protects the simple 
and foolish, as well as the wise and 
prudent. It would, indeed, be singu- 
lar to hold a swindling deceiver ex- 
empt from liability because he has 
swindled only foolishly credulous 
and trusting persons, and more 
singular still to hold that such a 
swindler may successfully plead the 
incredibility of his falsehood and 
the folly of his victim’s _ belief.” 


King v. Livingston Mfg. Co., 180 
Ala. 118, 60 S 148, 145. 

[b] Effect of incredible state- 
ment.—In an action for deceit, the 


improbability or incredibility of a 
statement is ordinarily relevant only 
on the question of its acceptance as 
true by the other party and its in- 
fluence on his conduct, and never of 
itself precludes a right of action. 
King v. Livingston Mfg. Co., 180 
Ala. 118, 60 S 148. 

[c] Extravagant statement act- 
ually believed.—That a statement 
was so extravagant and unreason- 
able that an alert-and sensible per- 
son would not have believed it does 
not necessarilly preclude recovery 
by one who actually believed and 
acted thereon. The unreasonable- 
ness of the statement is, however, 
evidence as to belief. Nichols v. 
Lane, 93 Vt. 87, 106 A 592. 

[d] Perpetual motion.—Where a 
purchaser sold his vendor a machine 
upon misrepresentations that it was 
a “perpetual motion machine’ and 
Lthe jury found that the deception 
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notwithstanding the representations were so extray- 
agant as to be incredible.™7 
the courts have laid down the rule that one can- 
not recover for misrepresentations too preposterous 


In other jurisdictions 


[§ 68]. (5) Knowledge and Means of Knowledge 
In General. Where the parties deal upon 
equal terms, one who has failed to avail himself of 
means of knowledge readily within his reach cannot 


was so skillful that men of ordi- 
nary prudence would have failed to 
discover the imposition, redress was 
allowed. for fraud, the court saying 
“the law will accord relief even to 
the simple and credulous who have 
been duped by art and falsehood.” 
Kendall v. Wilson, 41 Vt. 567. 

le] A representation that a silver 
mining company had one million five 
hundred thousand dollars worth of 
ore on the surface ready for crush- 
ing is not so extravagant as to jus- 
tify the court in holding, as a mat- 
ter of law, that a purchaser of the 
stock of the company could not have 


relied upon it as being true. Barndt 
v. Frederick, 78 Wis. 1, 47 (NW 6, 
11 LRA 199. 
78. Ark.—Matlock y. Re a 
Ark. 148, 14 SW 546. Be 
Me.—Bishop vy. Small, 63 Me. 12: 


Irving v. Thomas, 18 Me. 418, 424. 
Nebr.—H. Hirschberg Optical Co. 
v. Michaelson, 95 NW 461. 
N. M.—Ellis v. Newbrough, 6 N. M. 
TUR be PAT we LAG). 
Tex.—Buckingham vy, 
(Civ. A.) 185 SW 652. 
[a] MTllustrations—(1) One can- 
not predicate fraud upon misrepre- 
Sentations that eyeglasses once fitted 
would always adapt themselves to 
changes in the eyes, since such mis- 
representations are too preposterous 
for belief. H. Hirschberg Optical Co. 
v. Michaelson, (Nebr.) 95 NW 461. 
(2) Where plaintiff sold his Georgia 
farm and moved to New Mexico to 
consecrate his life to the gospel of 
a religious society called “Faithists” 
and later sued in deceit for injury 
alleged to have been sustained, plain- 
tiff could not recover because being 
a man of ordinary intelligence it was 
impossible that he should have been 
misled into joining such _ society 
through misrepreséntations to the 
effect that the members of such so- 
clety would dwell in brotherly love 
and perfect happiness in the land of 
Shalam next the kingdom of Himala- 
wowoaganapapa, and south of the 
“deserts of Geobiathhaganegane- 
wohwoh, where the rivers... sink . 
into the sand, the Sonogallakaxkax, 
creating prickly Thuazhoogallak- 
hoomma, shaped like a pear.” Ellis 
v. Newbrough, 6 N. M. 181, 27° P 


490. 

[b] In Iowa it has been said that 
misrepresentations “may be so 
vague, so improbable, and so clearly 
a mere exaggeration or expression 
of opinion that, as matter of law, 
there is no right to reply.” Bean v. 
Bickley, 187 Iowa 689, 706, 174 NW 


Thompson, 


675. See Lynch vy. Kerslake, 186 
Iowa 983, 173 NW 147 (where the 
court held that a life insurance 


agent’s statement that all the pre- 
miums paid on a policy would be re- 
paid with six per cent interest to 
insured whenever he should demand 
it was not fraud available as a de- 
fense to an action on a note given 
for premiums because the evidence 
did not show that defendant relied 
upon it, and stated obiter that no 
man of ordinary intelligence would 
be justified in relying upon so un- 
reasonable a statement). But see 
Sutton v. Greiner, 177 Iowa 5382, 159 
NW 268 (where the court quotes with 
approval Barndt v. Frederick, supra 
this section note 77 to the effect that 
incredible representations may be 
actionable). ‘ 
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as a rule complain of the other party’s representa- | tions;’® and this is especially true where the falsity 


79. U. S.—Farnsworth vy. Duffner, 
142 U.-S. 48, 12 SCt_164, 35 L. ed. 
931; Parrar,v., Churchill, 7135 U.S. 
609, 10 SCt 771, 34 L. ed. 246; An- 
drus v. St. Louis Smelting, etc., Co., 
130. UserS, 1643; 94 SCt. 6455 32 '-Li., ed, 
1054; Slaughter v. Gerson, 13 Wall. 
379, 20 L. ed. 627; Vulcan Metals Co. 
v. Simmons Mfg. Co., 248 Fed. 853, 
161 CCA 7; Files v. Rankin, 153 Fed. 
5387, 82 CCA 491, 124 Fed. 133, 59 
CCA 403; Dorsey v. Watkins, 151 
Fed. 340; Curran v. Smith, 149 Fed. 
945, 81 CCA 537; Heck v. Missouri 
Pac. R. Co., 147 Fed. 775; Mather v. 
Barnes, 146 Fed. 1000; Burk v. John- 
son, 146 Fed. 209, 76 CCA 567; Smith 
v. Curran, 138 Fed. 150; American 
Fine Art Co. v. Reeves Pulley Co., 
127 Fed. 808, 62 CCA 488; Brown v. 
Smith, 109 Fed. 26; U. S. v. Beebe, 
92. Wed. ~244, .34,.CCA.-321 [rev on 
other grounds 180 U. S. 3438, 21 SCt 
371,: 45 L.. ed. 563]; Reynolds iv: 
Palmer, 21 Fed. 4338. 

Ala.—Hartley v. Frederick, 191 
Ava A os U9 16 TAS (983s [quot Cyc} 
Graybill v. Drennan, 43 S 568; Main 
v. Radney, 39 S 981; Hooper v. Whit- 
aker, 130 Ala. 324, 30 S 355; Jordan 
v. Pickett, 78 Ala. 331; Munroe v. 
Pritchett, 16 Ala. 785, 50 AmD 203; 
Craig v. Blow, 38 Stew. 448. 

Ariz. Bianconi vy. Smith, 3 Ariz. 
320, 28 PB 880. 

Ark.—Cook v. Bagnell Timber Co., 
78 Ark. 47, 94 SW 695, 8 AnnCas 
251; Matlock v. Reppy, 47 Ark. 148, 
14 SW 546; Hamilton v. Ford, 46 
Ark. 245; Righter v. Roller, 31 Ark. 
170; Cooper v. Merritt, 30 Ark. 686; 
Winter v. Bandel, 30 Ark. 362; Grider 
v. Clopton, 27 Ark. 244; Wilson v. 
Strayhorn, 26 Ark. 28; Hill v. Bush, 
19 Ark. 522; Dickson v. Richardson, 
16 Ark. 114; Yeates v. Pryor, 11 Ark. 
58; Dugan y. Cureton, 1 Ark. 31, 31 
AmD 727. 

Cal.—Rheingans v. Smith, 161 Cal. 
862, 119 P 494, AnnCas1913B 1140; 
Oppenheimer v. Clunie, 142 Cal. 313, 
75 P 899; Choate v. Hyde, 129 Cal. 
580, 62 P 118; Nounnan v. Sutter 
County Land Co., 81 Cal. 1, 22 P 515, 
6 LRA 219; Champion v. Woods, 79 
Calieig, alae ded, 12) Amok P26 
Robins v. Hope, 57 Cal. 493; Hawk- 
ins v. Hawkins, 50 Cal. 558; De Laval 
Dairy Supply Co. v. Steadman, 6 Cal. 
AS 651,92) P3877. 

Colo.—McNulty. v. Durham, 63 
Colo. 354, 167 P 778; Shoelkopf v. 
Leonard, 8 Colo. 159, 6 P 209; Sellar 
v. Clelland, 2 Colo. 532: Dingle v. 
Prasky 7 Colo, A. 46,).42) "Pose, 

Conn.—Sherwood v. Salmon, 2 Day 
128; Strong v. Peters, 2 Root 93. 

Del.—Richardson v. Forn, 13 Del. 
26, 381 A: 896; Pearce v. Carter, 8 Del. 
385. 

IBY C—Toledo Computing Scale Co. 
v. Garrison, 28 App. 243. 

Fla.—Williams v. ‘McFadden, 23 
Fla. 143, 1 S 618, 11 AmSR 345. 

Ga.—Hart ‘v. ‘Waldo, 117 (Ga. 590, 
43 SE 998; Fenley v. Moody, 104 Ga. 
790, 30 SE 1002; Littlejohn v. Dren- 
non, 95 Ga. 743, 22 SE 657; Fuller v. 
Buice, 80 Ga. 395, 6 SE 17; Balawin 
ni Daniel, 69 Ga. 782; Newsom vy. 
Jackson, 26 Ga. 241, 71 AmD 206; 
Payne v. Smith, 20 Ga. 654; Marietta 
Fertilizer Co. v. Beckwith,-4 Ga. A. 
245, 61 SE 149; Williams v. Moore- 
Gaunt Co., 3 Ga. A. 756, 60 SE 372. 

Ida.—Breshears v. Callender. 23 
Tday o46., 300, tol. Ea Loy | auoty Cyc 
Brown v. Bledsoe, 1 Ida. 746. 
* Tll—Van Gundy v. Steele, 261 I11. 
206, 1083 NW 754; Jones v. Foster, 
175 Dil. 459; 51 NB’ 862; Crocker: ‘wv. 
Manley, 164 Ill. 282, 45 NE 577, 56 
AmSR 196; Hicks v. Stevens, 121 
Ill. 186, 11 NE 241; Dillman v. Na- 
dlehoffer;’ 119 “Ill, 567, ° 7. NB 88; 
‘Young v. Young, 113 Ill. 430; Grier 
vy. Puterbaugh, 108 Ill. 602; Schwa- 
backer v. Riddle, 99 Ill. 343; Tuck v. 
Downing, 76 Ill. 71; Noetling v. 
Wright, 72 Ill. 390; Hames v. Mor- 


gan, 37 Ill. 260; Miller v. Craig, 36 
Ill. 109; Van Horn v. Keenan, 28 Il1L 
445; Cook v. Jersey County School 
Comrs., 6 Ill. 5387; Williams v. Wil- 
son, 101 Ill. A. 541; Wightman v. 
Tucker, 50 Ill. A. 75; Van Velsor v. 
Seeberger, 35 Ill. A. 598; Rockford 
LniSie (COn FVTVVALING,, Zab LIL weASn MLO 
Massachusetts Mut. L. Ins. Co. y. 
Hayes, 21 Ill. A. 258 [rev on other 
grounds 185 Ill. 626, 18 NH 322]; 
Budlong v. Cunningham, 11 Ill. A. 28. 

Ind.—Cagney v. Cuson, 77 Ind. 494; 
Over v. Hetherington, 66 Ind. 365; 
Hess v. Young, 59 Ind. 379; Jagers 
v. Jagers, 49 Ind. 428; Jones v. 
Quick, 28 Ind. 125; Port v. Williams, 
Cec Indas 2195s sHoleyeguveaLcCow silly hb 
Blackf. 18, 32 AmD 49; Anderson 
Fdy., etc., Works v. Myers, 15 ‘Ind. 
A. 385, 44 NE 198; Armstrong vy. 
White, (A.) 34 NE 847. 

Iowa.—Bean v. Bickley, 187 Iowa 
689, 174 NW 675; Ross v. Bolte, 165 
Iowa 499, 146 NW 381; Severson v. 
Kock, 159 Iowa 343, 350, 140 NW 220 
{cit Cyc]; Garrett v. Slavens, 129 
Iowa 107, 105 NW 369; McGibbons v. 
Wilder, 78 Iowa 531, 43 NW _ 520; 
King v. Williams, 71 Iowa 74, 32 NW 
178; Gee: v.. Moss, 68 Towa 318)..27 
NW 268; Bell v. Byerson, 11 lowa 
233, 77 AmD 142. Compare Hetland 
voy illetad, 140 Iowa 411, 118 NW 


Kan.—Anderson vy. Kirby, 105 Kan. 
596, 185 P 894; Subke v. Gonder, 97 
Kan, 414, 155 P 798; Shook v. Puri- 
tan Mfg. Co., 75 Kan. 301, 89 P.653, 
8 LRANS 1043. 

Ky.—Adkins v. Stewart, 159 Ky. 
218, 221, 166 SW 984 [quot Cye]; 
Cultan v.. Asher, 149 Ky. 659, 149 
SW 946, 948 [quot Cyc]; Hays v. 
Meyers, 107 SW _ 287, 288, 32 KyL 
832, 17 LRANS 284 [quot Cyc]; An- 


derson v. Black, 32 SW 468, 17 KyL 
732; Buck v. McCaughtry, aeald Wee LEE 
Mon. 216; Moore v. Turbeville, 2 
Bibb 602, 5 AmD 642. 

Me.—Palmer v. Bell, 85 Me. 352, 
27 A250. 

Md.—Weaver v. Shriver, 79 Md. 


530, 30 A 189; 
etc, JRanCos 
AmSR 378. 


Spitze v. Baltimore, 
75 Md. 162, 23 A 307, 32 


Mass.—Mabardy v. McHugh, 202 
Mass. 148, 88 NE 894, 132 AmSR 
484,°23 LRANS 487, 16 AnnCas 500; 
Lee v. Tarplin, 183 Mass. 52, 66 NE 
431; Poland v. Brownell, 131 Mass. 
138, 41 AmR 215; Savage v. Stevens, 
126 Mass. 207; Parker v. Moulton, 
114 Mass. 99, 19 AmR 315; ‘Brown 
v. Leach, 107 Mass. 364; Silver v. 
Frazier, 3 Allen 382, 81 AmD 662; 
Veasey v. Doton, 3 Allen 380; Salem 
PUR P REE Co, v. Adams, 23 Pick. 
od. 

Mich.—De Grasse vy. Verona Min. 
Coy Ashu Wilehe oder hoa UN Wesco 
Lewis v. Weidenfeld, 114 Mich. 581, 
72 NW 604; McEacheran vy. Western 
Transp.,. ete., .Co., .97..Mich. 479, 56 
NW 860; Black v. Miller, 75 Mich, 
323, 42 NW 8387; Lewless v. Detroit, 
ete., R. Co., 65 Mich. 292, 32 NW 790. 

Minn.—Cobb v. Wright, 43 Minn. 
83, 44 NW 662; Brooks y. Hamilton, 
15 Minn. 26. 

Miss.—Anderson v. Hill, 20 ‘Miss. 
679, 51 AmD 1380; Bell v. Henderson, 
7 Miss. 311; Ande.son v. Burnett, 6 
Miss. 165, 35 AmD 425. 

Mo.—Lewis v. Brookdale Land Co., 
124 Mo. 672, 28 SW 324; Wade v. 
Ringo, 122 Mo. 322, 25 SW 901; An- 
derson v. McPike, 86 Mo. 293; Dunn 
v. White, 63 Mo. 181; Langdon y. 
Green, 49 Mo. 363; Morse v. Rath- 
burn, 49 Mo. 91; Barnard v. Duncan, 
388 Mo. 170, 90 AmD 416; McFarland 
v. Carver, 34 Mo. 195; Glasscock v. 
Minor, 11 Mo. 655; Buford v. Cald- 
well, 3 Mo. 477; Brown v. Kansas 
City Southern R. Co.,.187 Mo. A. 104, 
173 SW 73 (dictum); Stacey v. Rob- 
inson, 184 Mo. A. 54, 61, 168 SW 261 
[quot Cyc]; Bradford v. Wright, 145 
Mo. A. 623, 123 SW.108; Shearer v. 
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Hill, 135 Mo. A. 375, 102 SW 673 
(dictum); Hines v. Royce, 127 Mo. 


A. 718, 106 SW i091 (dictum); Rob-- 
ertson v. Covenant Mut. L. Ins. Co., 
123 Mo, A, 238, 100 SW 686; Vette v. 
Evans, 111 Mo. A. 588, 86 SW 504; 
Mires v. Summerville, 85 Mo. A. 183; 
Davis v. Phoenix Ins, Co., 81 Mo, A. 
264; Brauckman vy. Leighton, 60 Mo. 
A. 38; Hitchcock v. Baughan, 36 Mo. 
A 216; Cahn’ v. Reid, 18> Mo. As 115; 
Cahn v. Reid, 18 +*Mo. A. 115; Clark 
v. Edgar, 12 Mo. .A. 345 [aff 84 Mo. 
106, 54 AmR 84]; Franklin v. Holle, 
7 Mo. A. 241. 

Mont.—Como Orchard Land Co. v. 
Markham, 54 Mont. 488, 171 P 274; 
Power v. Turner, 37 Mont. 521, 97 P 
950; Grinrod v. Anglo-American 
Bond Co., 34 Mont. 169, 85 P 891. 

Nebr.—Osborne v. Missouri Pac. R. 
Co., 71 Nebr. 180, 98 NW 685. 

N. H,.—nfield v. Colburn, 63 N. 
H. 218; Leavitt v. Fletcher, 60 N. 


182; Page vy. Parker, 40 N. H. 47, 438 
N. H. 363, 80 AmD 172. 
N, J.—Rowe v. Hannum, 91 N. J. 


L. 271, 102..A 389; Industrial Sav., 
etc., Co. v. Plummer, 84 N. J. Eq. 
184, 92 A 583, LRA1915C 613. 

N. M.—Daly v. Bernstein, 6 N. M. 
380, ae P 764. 

N. Y.—Schumaker v. Mather, 133 
N. Y. 590 mem, 30 NE 755; Chrysler 
v. Canaday, 90 N. Y. 272, 48 AmR 
166; Long v. Warren, 68 N. Y. 426; 
Smith v. Countryman, 30 N. Y. 655; 
Haight v. Hayt, 19 N. Y. 464; Gros- 
jean v. Galloway, 82 App. Div. 380,. 
81 NYS 871; De Milt v. Hill, 89 Hun 
56, (34 NYS 1060; Vandewalker v. 
Osmer, 65 Barb. 556, 1 Thomps. & C.. 
50; White v. Seaver, 25 Barb. 235; 
Clarke v. Baird, 7 Barb. 64; Schanck 
V0.1 Morris, 1),3.0° Nsj¥-> Supers pooss 
Creamer v. Peshkin, 81 Misc. 167, 142 
NYS 38338; Williams v. Daiker, 33 
Mise. 70, 68 NYS 348; Caton Busi- 
ness College Co..v. Hertel, 12 NYS 
721; Starr v. Bennett, 5 Hill 303. 

N. C.—Stewart v. Salisbury Real- 


ty. etes| :\Cont 159 EN. UCUE23 Oe sie aS ee 
736 (dictum); Griffin v. Roanoke R., 
etc., Co.,. 140 N. C. 514, 53. SH 307, 6 


LRANS 463; Anderson v. Rainey, 100 
N. C. 321, 5 SH 182; Ramsey v. Wal- 
lace, 100 N. C. 75, 6 SE 638; Walsh 
v. Hall, 66 N. C. 233; Lytle v. Bird, 
48 N. C. 222; Fields v. Rouse, 48 N. 
C. 72; Saunders v. Hatterman, 24 N. 
CS 39, 37 AmD 404; Farrar v. Alston, 
£2 UNe O69. 

Oh.—A®tna Ins. Co. v. Reed. 33 Oh. 


St. 283; Graft v. Western Methodist . 


Book Concern, Tl Oh Dees, Lb287es 
OhNP 240; Spencer v. King, 5 OhS& 
CB 113, 3 OhNP 270; Warner Ble- 
vator Co. v. Guthrie, 1 OhS&CP 190, 
7 OhNP 200. 

Okl.—Long y. Kendall, 17 Okl. 70, 
87 P 670. 

Or.—McCabe v. Kelleher, 90 Or. 45, 
58, 175 P 608 [cit Cyc]; Reimers v. 
Brennan, 84 Or. 53, 59, 164 P 552 [cit 
Cyc]; Aitken v. Bjerkvig, 77 Or. 397, 
150 P 278 (dictum); Waymire v. 
Shipley, 52 Or. 464, 97 P 807; Powers 
v. Powers, 46 Or. 479, 80 P 1058; 
Smith v. Griswold, 6 Or. 440. 

Pa.—Scott v. Huston, 247 Pa. 536, 
93 A 768; Kreamer v. Smith, 187 Pa. 
209, 41 A 48; Geddes’ App., 80 Pa. 
442; Clark v. Everhart, 68 Pa. 347; 
Rockafellow v. Baker, 41 Pa. 319, 80 
AmD 624; Cote™v. Christy, 10 Pa. 
Super. 318, 44 WklyNC 4388. 

S. C—wWhitman v. Seaboard Air 
Line RI Con TOs Ste Cu 200502 iss 
861, LRAI917F 717; Mobley v. Quat- 
tlebaum, 101 S. C. 321, 85 SH 5865. 

S. D.—Welch v. Rundell, 38 S. D. 
418, 161 NW 612, 613 [quot Cyc]; 
Roper v. Noel, 32 S. D: 405, 1438 


NW 130;. Farlow v. Chambers, 21 
S. D. 128, 119 NW 94; Wyman v. 
Wilmarth, “1, S.° DF 1172," 46> QNIW 
190. 


Tenn.—Leiker v. Henson, (Ch. A.) 
41 SW 862. 
Utah.—Short v. Pierce, 11 Utah 29, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of representations is obvious,8° as where misrepre- 
sentations inducing the purchase of property relate 
But the mere presence of op- 
portunities for investigation will not of itself pre- 
elude the right of reliance;*? and this is especially 
true where the circumstances were such that a 


to patent defects.*! 


39 P 474 [app dism 17 SCt 998 mem, 
41 L. ed. 1179 mem]. 

Va.—Fischer v. Lee, 98 Va. 159, 35 
SE 441; West Hnd Real Est. Co. v. 
Caliborne, 97 Va. 734, 34 SE 900; 
American Net, ete., Co. v. Mayo, 97 
Va. 182, 33 SE 528; Lake v. Tyree, 
90 Va. 719, 19 SE 787; Houghton v. 
Graybill, 82 Va. 573. 

Wash.—Walquist v. Johnson, 103 
IWiciShOOs el Goa UEx soe Parker Save 
Brainard, 91 Wash. 428, 157 P 1078; 
Shores v. Hutchinson, 69 Wash. 329, 


125 Pi 142.2 Picott, v.i'‘Graham, 548 
Wash. 348, 93 P 485, 14 LRANS 
1176; Jones v. Reynolds, 45 Wash. 


371, 88 P 577; Hubenthal y. Spokane, 
ClEyE he CO; 43 Wash, 6-7, 186 179555 
Irby v. Tilsley, 41 Wash. 211, 83 P 
97; Hulet v. Achey, 39 Wash. 91, 80 
P 1105; Mulholland v. Washington 
Match €o., 35 Wash. °315,.77. Pb 497; 
Griffith v. Strand, 19 Wash. 686, 54 
P 613; West Seattle Land, etc., Co. 
v. Herren, 16 Wash. 665, 48 P 341; 
Washington Cent. Impr. Co. v. New- 
lands daly Wishes 2 12. 39a 36.6. 
See Daniel v. Glidden, 38 Wash. 
556, 80.P 811 (where the text rule 
is recognized but held inapplicable to 
the facts of the instant case). 

. Va.—Wamsley v. Currence, 25 
WYtNVias totes VOrisiipmva sOains 19" Wi 
Va. 438; Ludington v. Renick, 7 W. 
Visca Wal. 

Wis.—Morgan v. Hodge, 145 Wis. 
143, 129 NW 1083; J. H. Clark Co. v. 
Rice, 127 Wis. 451, 106 NW 231, 7 
AnnCas 505; Kaiser v. Nummerdor, 
120 Wis. 234, 97 NW 932; Bostwick 
Ve Mutual 7. Ins) Co. 1l6 Was 392; 
89 NW 5388, 92 NW 246, 67 LRA 705; 
Dowagiac Mfg. Co. v. Schroeder, 108 
Wis. 109, 84 NW 14; Farr v. Peter- 
son, 91 Wis. 182, 64 NW 8638; Prince 
v. Overholser, 75 Wis. 646, 44 NW 


775; Wood v. Boynton, 64 Wis. 265, | 


25 NW 42, 54 AmR 610; Mamlock v. 
Fairbanks, 46 Wis. 415, 1 NW 167, 
32 AmR 716. 

Wyo.—Cheyenne First Nat. Bank 
v. Swan, 3 Wyo. 356, 23 P 743. 

Eng.—Colby v. Gadsden, 34 Beav. 
416, 55 Reprint 695; Baily v. Merrell, 
3 Bulstr. 94, 81 Reprint 81, Cro. Jac. 
386, 79 Reprint 331; Attwood v. 
Small, 6 Cl. & F. 232, 7 Reprint 684; 
Vernon v. Keys, 12 East 632, 104 
Reprint 246, 4 Taunt. 488, 128 Re- 
print 420; New Brunswick, ete, R., 
ete., Co. v. Conybeare, 9 H. L. Cas. 
711, 11 Reprint 907; Trower v. New- 
come, 3 Meriv. 704, 36 Reprint 270; 
Pickering v. Dowson, 4 Taunt. 779, 
128 Reprint 537; Harvey v. Young, 
Yelv. 21, 80 Reprint 15. 

Can.—Bell v. Macklin, 15 Can. 8. C. 
576. 

Ont.—Brennen v. Brennen, 19 Ont. 
327. 

“One cannot rely upon the mis- 
statement of facts, if the truth is 
easily within his reach.” 
Quattlebaum, 101 S. C. 221, 85 SH 
585 [quot Whitman v. Seaboard Air 
Mine sk, Co. 107 S.C. 200;/°92) SE: 861, 
862, LRAI917E 717}. 

[a] “If people having eyes refuse 
+o open them and look, and having 
understanding refuse to exercise it, 
they must not complain, when they 
accept and act upon the representa- 
tions of other people, if their ven- 
ture does not prove. successful.” 


Washington Cent. Impr. Co. v. New-. 


lands, 11 Wash. 212, 214, 39 P 366. 
[b] “Where the matter is not pe- 
culiarly within the knowledge of de- 
fendant, and the plaintiff has the 
means. of obtaining correct informa- 
tion, apart from the statement made 
to him, he may not recover upon the 
false declaration.” Long v. Warren, 
68 N. Y. 426, 481 [quot Creamer vy. 
Peshkin, 81 Misc. 167, 142 NYS 333, 


Mobley v.. 
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Bo0 Ie ; 

[ce] “Neither law nor equity will 
afford relief on the ground of false 
representation where the _ subject- 
matter is equally known to both par- 
ties, or both parties have equal 
means of information, and in regard 
to which one or the other is negli- 
gent.” Davis v. Phcenix Ins. Co., 81 
Mo. A. 264 [quot Hines v. Royce, 127 
Mo. A. 718, 106 SW 1091]. 

[d] Geading case.—Bayly v. Mer- 
rel, Cro. Jac. 386. 

Le] Well considered case.—Pig- 
ott v. Graham, 48 Wash. 348, 93 P 
435, 14 LRANS 1176. 

{f] Reasons for rule—(1) “He 
only who has trusted in and acted 
upon a falsehood to his injury can 
maintain an action. It is upon this 
principle that no action lies for false 
representations of facts which are 
equally open to the observation and 
knowledge of both parties.” Enfield 
Vv. Colburn, 63 INS ds (2185-292) 
“Attention to business, and prudence 
in making contracts, are of no small 
importance. Inquiry before is vastly 
better than inquiry after. A dis- 
position, after entering into a con- 
tract which proves unfavorable, to 
search for some means of getting 
out of it, is unfortunate. It encour- 
ages misconstruction of statements, 
misrecollection of words, and willful 
falsehood. A party who finds on in- 
quiry that he cannot avoid his con- 
tract, except by proof of misrepre- 
sentations of the other party, is un- 
der fully as strong temptation to 
impute such misrepresentations, as 
a party seeking a contract is to make 
them.”  Graffenstein v. Epstein, 23 
Kan. 443, 446, 33 AmR 171 [quot 
Subke v. Gonder, 97 Kan. 414, 155 P 
HIB 


[g] Rule applied to a statement, 
inducing the purchase of a claim by 
one attorney from another, that the 
claim would be collected. Smith v. 
Dye, 88 Mo. 581 [aff 15 Mo. A. 585]. 

[h] Where a purchase is made at 
a judicial sale the rule of the text is 
especially applicable, for it is a well- 
settled principle that a purchaser at 
a judicial sale buys at his peril. 
eee y. Alexander, 90 Mo. 453, 2 SW 

{i] Plaintif€é pleading his own 
negligence. — If the complaining 
party had the opportunity at hand 
to make an examination and failed 
without fault of his adversary, he 
cannot plead his own negligence as 
a foundation for legal liability. Como 


Orchard Land Co. v. Markham, 54 
Mont. 438, 171 P 274. 
80. Elkhart First Nat. Bank vy. 


Osborne, 18 Ind. A. 442, 48 NE 256. 

{a] Thus a school trustee, stat- 
ing that a school warrant, void on 
its face, is “all o._k.,’ is not per- 
sonally liable in deceit, even if he 
then knew the warrant to be void, 
the, purchaser having no right to 
rely on such misrepresentation be- 
cause its falsity was apparent. Elk- 
hart First Nat. Bank v. Osborne, 18 
Ind. A. 442, 48 NE 256. 

81. Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 AmD 167; Morbrose 
Inv. Co. v. Flick, 187 Mo. A. 528, 174 
Sw 189; Stratton v. Dudding, 164 
Mo: A. 22, 147 SW 516; P. & M. Motor 


Car Co. v. Paris, 185 NYS 8385. See 
also Sales [35 Cyc 74]. 
82. Cal.—Maxon-Nowlin Co. v. 


Norswing, 166 Cal. 509, 137 P 240. 
Towa.—Bondurant v. Crawford, 22 


Towa 40. 

Mo.—Shearer v. Hill, 125 Mo. A. 
375,. 102 SW. 673. 

W. Va.—Engeman v. Taylor, 46 W. 
Wa. 669, 33) SEH 922. 

Ont— Barr’ v. Doan; 45 W, C: °@. °B. 
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prudent man would not have been put upon in- 
quiry,®* as where positive statements were made in 
a manner not calculated to cause inquiry,** where 
! the relations between the parties were involuntary,*° 
where the parties lacked equal means for ascertain- 
ing the truth,° where although it was possible to 


491, 

[a] Thus, where defendant lived 
twelve miles from certain wells and 
plaintiff induced defendant to enter 
into a contract by misrepresenting 
the amount of water which the wells 
would afford, an instruction that if 
defendant had an opportunity to ex- 
amine the wells, and did not, this 
alone would defeat his claim for 
damages, was erroneous because’ 
“where the representations relate to 
a matter of fact, it is not invariably 
true that there can be no fraud, if 
the other party had an opportunity 
or convenient opportunity to detect 
the falsehood.” Bondurant v. Craw- 
ford, 22 Iowa 40, 47. 

83. Vance v. Supreme Lodge F. 
B:, 1b'-Cal.  Al-1278; 114 “2 83") Parke ve 
Bingham,.123 Cal. 168, 166, 55 P 759. 

84. Ala.—King v. Livingston Mfg. 
Co., 180 Ala. 118, 60 S 148. 

Cal.—Teague v. Hall, 171 Cal. 668, 


154° P 851. 

Conn.—Loverin v. Kuhne, 94 Conn. 
219, 108 A 554. 

Kan.—Murray v. Davies, 77 Kan. 
767, 94°RP 2838. 
ae eae v. Eades, 3 Bush 

Mass.—Mignault v. Goldman, 234 
Mass. 205, 125 NE 189. 

Tex.—U. S. Gypsum Co. v. Shields, 
(Civ. A.) 106 SW 724 [aff 101 Tex. 
473, 108 SW 1165]. 

Wash.—Warwick v. Corbett 106° 
Wash. 554, 180 P 928; Boehme vy. 
Broadway Theater Co., 91 Wash. 104, 
isi ek PAA 
ee Va.—Stout v. Martin, 104 SE 

“Ordinary prudence does not re- 
quire a person to test the truthful-' 
ness of representations made to him’ 
by another as of his own knowledge 
with the intent that they shall be 
believed and acted upon, even though 
the party to whom such representa- 
tions are made may have an op- 
portunity to ascertain the truth him- 
self. Such is the law as established 
by the overwhelming weight of au- 
thority.” Christensen v. Koch, 85 
Wash. 472, 148 P 585 [quot Warwick 
v. Corbett, 106 Wash. 554, 559, 180 P 
928, 930; Boehme v. Broadway Thea- 
ter Co., 91 Wash. 104, 108, 157 P 218]. 
To same effect King y. Livingston 
Mfg. Co., 180 Ala. 118, 60° S 143; 1 
Bigelow Fraud p 523 [quot Teague 
Vie GEN BAWOl Genk Ookls aut Me Resort 

[a] Representations not false on 
their face.—Fraudulent representa- 
tions inducing one to enter into a 
contract, not having been false on 
their face, or known by the hearer 
to be false, are a defense to his re- 
fusal to comply with it, although he 
could by investigation have discov- 
ered their falsity. U. S. Gypsum Co, 
v. Shields, (Tex. Civ. A.) 106 SW 
724 [aff 101 Tex. 473, 108 SW 1165]. 

Form of statement as bearing on 
the right of reliance See supra § 65. 

85. Burns v. Lane, 138 Mass. 350. 

[a] Thus, where defendant, a 
deputy sheriff, made positive repre- 
sentations to plaintiff that he had 
attached certain fish traps of plain- 
tiff’s, the fact that plaintiff failed 
to use opportunities for verification 
of the facts, did not preclude his 
recovery for injury consequent upon 
the falsity of the representations, 
because it would be going too far to 
say' that a party to an involuntary 
relation believes at his peril repre- 
sentations, made with the avowed 
purpose that he should act upon 
them, merely because it was within 
his power to ascertain the truth. 
Burns v. Lane, 138 Mass. 350. 3 

86. Smith v. Griswold, 6 Or. 440. 
See also infra § 75 text and note 35. 
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ascertain the facts an investigation would have 
or where there was 
fraud,*® as where the'representations were made 
the very purpose of preventing 
and the rule has been applied even where there 


been diffieult,§” 
for 


87. 
Pees Vv. 


Sellar v. Clelland, 2 Colo. 532; 
Eades, 3 Bush (Ky.) 


88. Hutchinson v. Gorman, 71 
Ark. 305, 73 SW 793; Wox v. Duffy, 
95 App. Div. 202, 88 NYS 401; Tay- 
lor v. Edmunds, 176 N. C. 325, 97 SE 
42; White Sewing Mach. Co. v. Bul- 
locks L6LON (Cee 3s 76 SB634. 

“The principle... that when the 
means of knowledge were at hand 
and equally available to both parties, 
the party complaining must show 
that he made due inquiry ... does 
not apply where there is actual, in- 
tentional fraud or misleading state- 
ments calculated to prevent inquiry 
and made under circumstances where 
they were calculated to allay sus- 
picion.” Taylor v. Edmunds, 176 N. 
Cc. 325, 97 SE 42, 43 [quot White 
Sewing Mach. Co. v. Bullock, 161 N. 
Cat, 116) SH 2634]- 

89. Evatt v. Hudson, 97 Ark. 265, 
269, 133 SW 1023; Shearer v. Hill, 
125 Mo. A. 375, 102 SW 673; Murray 
Ve Davies wicanen (Ol, 04) dua S a6 

[a] MIlustrations.—(1) Where de- 
fendant obtained money from real 
estate brokers under misrepresenta- 
tion that he had brought to them one 
who had purchased land and had 
paid: his expenses, and was entitled 
to half the brokers’ commission, the 
purchaser having returned to a dis- 
tant state, the brokers can recover 
it, although thirty days have elapsed 
between defendant’s representations 
and the payment, and plaintiffs could 
have ascertained their falsity by 
writing to the purchaser, defendant 
having requested them not to let the 
purchaser know he was getting part 
of the commission, as they were 
neighbors. Shearer v. Hill, 125 Mo. 
A. 375, 102 SW 673. (2) Where de- 
fendants misrepresented that one of 
them owned certain land and was 
financially interested in various local 
banks and thereby induced plaintiff 
to sign a contract to exchange cattle 
for such land, and later plaintiff 
questioned the security for defend- 
ant’s performance of such contract 
and the parties went to a local at- 
torney who told plaintiff there was 
no security except defendant’s hon- 
or, whereupon defendant offered to 
give the attorney abstracts proving 
his ownership and without furnish- 
ing such abstracts defendant later 
falsely told plaintiff that he had and 


that the attorney was _ Satisfied, 
whereupon plaintiff delivered the 
cattle, such misrepresentations were 


actionable fraud, although plaintiff 
might have learned their falsity by 
further inquiry. Murray v. Davies, 
77 Kan. 767, 94 P 283. 

90. Chamberlain v. 
Vt. 133. 

[a] In an action for deceit in the 
sale of wool, it appeared that defend- 
ant represented the wool to be ordi- 
nary fleece wool, when in fact there 
was a large quantity of pulled wool, 
tag locks, and other foreign matter 
rolled inside of the fleeces. Defend- 
ant sought to introduce evidence of 
the custom of buyers to examine 
wool when buying it, which was ex- 
cluded. It was held that plaintiff 
had a right to rely on defendant’s 
representations, whatever the cus- 
tom of buyers was, and hence the ex- 
clusion was proper. Chamberlain vy. 
Rankin, 49 Vt. 133. 

Albee, 11 Allen 


91. Manning v. 
(Mass.) 520; Stewart v. Stearns, 63 
N. H. 99, 56 AmR 496. See Nolan v. 
Fitzpatrick, 186 Iowa 1226, 1233, 173 
NW 255, 258 (“The rule of caveat 
emptor ...can only be _ applied 
where it is shown or conceded that 
the parties to the contract stand on 


Rankin, 49 
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intentional 
inquiry ;8° 


equal footing, and have equal knowl- 
edge or equal means of knowledge, 
and there is no relation of trust or 
confidence between them’’). See also 
Sales [85 Cyc. 74]. 

92. U. S.—Smith v. Richards, 13 
Pet. 26, 10 L. ed. 42; Vulcan Metals 
Co. v. Simmons Mfg. Co., 248 Fed. 
853,) LOL CCAN 7 [certiorari den 247 
U.S. 507, 38 SCt 427, 62 L. ed. 1241]; 
Old Colony Trust Co. v. Dubuque 
Light, ete.,Co., 89 Fed. 794; Wilson 
v. Higbee, 62 Fed. 723; Merrill v. 
Florida Land, etc., Co., 60 Ked. 17, 8 
CCA 444; Leicester Piano Cos v. 
Front Royal, ete. \Jminr. Co.,wbd) Bed: 
190, 55 CCA 60; Henderson v. Hen- 


shall, 54 Fed. 320, 4 CCA 357; Iowa 
Economic Heater Co. v. American 
Economic Heater Co., 32 Fed. 735. 


Ala.—King v. White, 119 Ala. 429, 
24 S 710; Rice v. Gilbreath, 119 Ala. 
424, 24 S 421; Moncrief v. Wilkinson, 
93 Ala. 373, 9 S 159; Pierce v. Wil- 
son, 34 Ala. 596; McGar v. Williams, 
26 Ala. 469, 62 AmD 739; Camp v. 
Camp, 2 Ala. 632, 36 AmD 423. 

Ark.—Mitchell v. Coleman, 127 
AP 3 fo, Loom Sie, Lotte ahaArrattecv. 
Langston, 99 Ark. 438, 1388 SW 1003; 
Hunt v. Davis, 98 Ark. 44, 135 SW 
458; Evatt v. Hudson, 97 Ark. 265, 
133 SW 1023; Mason v. Thornton, 74 
Ark, 46, 84 SW 1048; Gammill v. 
Johnson, 47 Ark. 335, 1 SW 610. 

Cal.—Spreckels v. Gorrill, 152 Cal. 
383,. 92. P1011; Dow v. Swain, 125 
Cal. 674, 58 P 271; Senter v. Senter, 
70 Cal. 619, 11 P 782; Woodland Bank 
v. Hiatt, 58 Cal, 234; Roseman Vis 
Canovan, 43 Cal. 110. 

Colo. —Lehay v. City Nat. Bank, 15 
Colo.’ 339, 25 P 704, 22 AmSR 4073 
Stimson y. Helps, 9 Colo: 33.0 Pp 
290; Oakes v. Miller, 11 Colo. A. 374, 
55 P 1938; Goodale .v. Middaugh, 8 
Colo. A. 228, 46 P 11; Baum vy. Hol- 
ton, 4 Colo. A. 406, 36 P 154. 

Conn.—New London Water Com’rs 
v. Robbins, 82 Conn; 623, 74 A 938; 
Shelton v. Healy, 74 Conn. 265, 50 
A 742; Wilson v. Nichols, 72 Conn. 
173, 43 A 1052; Beckwith v. Ryan, 
66 Conn. 589, 34 A 488; Watson y. 
Atwood, 25 Conn. 313; Sherwood v. 
Salmon,..5. Day 439, 5-~AmD*. 167 
Pog er Sherwood v. Salmon, 2 Day 
il 

Del.—Thomas y. Grise, 17 Del. 381, 
es 883; Pearce v. Carter, 8 Del. 
385. 

D. C.—Clark v. Harmer, 9 App. 1. 

Ga.—Fenley v. Moody, 104 Ga. 790, 
30 SE 1002. 

Ida.—Watson v. Molden, 10 Ida. 


570. 79) P7503; 

Ill—Borders v. Kattleman, 142 
Tli. 96, 31 NE 19; Antle v. Sexton, 
137) Tile 410,427 NE 6993) Vicks. vs 
Stevens, 121 Ill. 186, 11 NE 241; 
Endsley v. Johns, 120 Ill. 469, 12 
NE 247, 60 AmR 572 [aff 17 Ill. A. 
466]; Nolte v. Reichelm, 96 Ill. 425; 
Allen v. Hart, 72 Ill. 104; Miller v. 
Craig, 36 Ill. 109; Smith v. Hopping, 
158 Tll. A. 439; Haines. v. Downey, 
86 Ill. A. 373; La Salle Pressed Brick 
Co. v. Coe, 65 Ill. A. 619; Van Velsor 
v. Seeberger, 59 Ill. A. 322. 

Ind.—Beck vy. Goar, 180 Ind. 81, 100 
NE 1; Coulter v. Clark, 160 Ind. 311, 
66 NE 739; Ross v. Hobson, 1381 Ind. 
166, 26 NE 775; Backer v. Pyne, 130 


Ind. 288, 30 Nels 2a, 30 AmSRe 238i: 
West v. Wright, 98 Ind. 385; Ar- 
buckle v. Biederman, 94 Ind. 168; 


Jones v. Hathaway, 77 Ind. 14; Hess 
v. Young, 59 Ind. 379; Rose vy. Hur- 
ley, 39 Ind. 77; McFadden v. Robi- 
son, 85 Ind. 24; Maggart v. Free- 
man, 27 Ind.) 531; Fultz, vi Wycoff, 
25 Ind. 321; Harris v. McMurray, 
23 Ind. 9; Harvey v. Smith, 17 Ind. 
272; Taylor v. Fletcher, 15 Ind. 80; 
Shaeffer v. Sleade, 7 Blackf. 178; 


was a trade custom to investigate.% 
to rely upon representations 
ceded where the hearer lacks equal facilities for 
ascertaining the truth,9! as where the facts are 
peculiarly within the knowledge of the speaker %? 
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The right 
is generally con- 


Miller v. Haney, 64 Ind. A. 406, 116 
NE 21; Paxton-Eckman Chemical Co. 
v- Mundell, 62 Ind. A. 45, 112 NE 
546; Maywood Stock Farm Importing 
Cox -v.2 Pratt; 960 Ind. GAGE 3, el OINIE 
243; Loucks -v.-.faylor, 23 Inds vA: 
245, 55 NE 238; Bloomer y. Gray, 10 
Ind, .A..1326, 8%, 7NH 81957 Boldsmev. 
Woods,;. 9. Ind. A,657, 386 NE: (93383 
Union Cent. L. Ins. Co. v. Huyck, Is 
Ind. A. 474, 32 NE 580. 

Iowa.—Evans v. Palmer, 137 Iowa 
425, 114 NW 912; Clark v. Ralls, 24 
NW 567; Riley v. Bell, 120 Iowa 618, 
95 NW "170; McDowell v. Caldwell, 
116 Iowa 475, 89 NW 1111; Ormsby 
v. Budd, 72 "‘lowa 80, 33 NW 457; 
Carmichael v. ,Vandebur, 50 Iowa 
651; Hale v. Philbrick, 42 Iowa 81; 
Bondurant v. Crawford, 22 Iowa 40. 

Kan.—Hlerick v. Reid, 54 Kan. 
579, 38 P 814; Stevens v. Allen, 5i 
Kan. 144, 32 P 922; Davis v. Jenkins, 
46 Kan. 19, 26 P 459. 

Ky —Trimble v. Ward, 97 Ky. 748, 
31 SW 864, 17 KyL 508; Morehead v. 
Hades, 3 Bush Le. Campbell v. Hill- 


man, 15 By Mon. 508, 61 AmD 
195% 

Me.—Rhoda v. Annis, 75 Me. 17, 
46 AmR 354; Sharp v. Ponce, 74 Me. 


470; Atwood v. Chapman, 68 Me. 38, 
28 AmR 5; Irving v. Thomas, 18 Me. 
418; Prentiss v. Russ, 16 Me. 30; 
oP na v. Herrick, 12 Me. 262, 28 AmD 

Md.—Cook vy. Gill, 88 Md. 177, 34 A 
248; Buschman v. Codd, 52 Md. 202. 

Mass.—Lyons Burial Vault Co. vy. 
Taylor, 198 Mass. 63, 84 NE 320; An- 
drews v. Jackson, 168 Mass. 266, 47 
NE 412, 60 AmSR 390, 87 LRA 402; 
Brady v. Finn, 162 Mass. 260, 38 NE 
506; Holst v. Stewart, 161 Mass. 516, 
37 NE 755, 42 AmSR 442; Roberts v. 
French, 153 Mass. 60, 26° NE 416, 25 
AmSR 611, 10 LRA 656; David v. 
Park, 103 Mass. 501; Manning v. Al- 
bee, 11 Allen 520; Nowlan v. Cain, 
3 Allen 261; Brown v. Castles, 11 
if la 348; Hazard v. Irwin, 18 Pick, 


Mich.—Lyon v. Lindblad, 145 Mich. 
588, 108 NW 969; Jackson v. Arm- 
strong, 50 Mich. 65, 14 NW 702; Now- 
lin v. Snow, 40 Mich. 699; Jackson Vv. 
Collins, 39 Mich. 557; Kost v. Ben- 
der, 25 Mich. 515; Baton v. Winnie, 
20 “Mich. 156, 4 AmR 377; Converse 
v. Blumrich, 14 Mich. 109, 90 AmD 
at Picard v. McCormick, 11 Mich. 

Minn.—Bonness  y. Felsing, 97 
Minn. 227, 106 NW 909, 114 AmSR 
707; Redding v. Wright, 49 Minn. 
322, 51 NW 1056; Griffin v. Farrier, 
32 Minn. 474, 21 NW 553; Olson v. 
Orton, 28 Minn. 36, 8 NW 878; Porter 
v. Fletcher, 25 Minn. 493; Burr v. 
Wilson, 22 Minn. 206; Kelly y. 
Rogers, 21 Minn. 146; Faribault v. 
Sater, 13 Minn. 223. 

Miss.—Oswald v. McGehee, 28 
Miss, 340. 

Mo.—Stonemets v. Head, 248 Mo. 
243, 154 SW 108; Brolaski v. Carr, 
127% Mo... A. 279, 105 °SW. 2842 (Cot= 
trill v.. Krum, 100 Mo. 397, 13 SW 
753, 18 _-AmSR . 549; Caldwell. v. 
Henry, 76 Mo. 254; Dunn v. White, 
63 Mo. 181; Wannell vy. Kem, 57 Mo. 
478; House v. Marshall, 18 Mo. 368; 
Stacey v. Robinson, 184 Mo. A. 54, 
61, 168 SW 261 [cit Cyc] (dictum); 
Fall _v. Hornbeck, 182 Mo. A. 588, 
112 SW 41; Hines v. Royce, 127 Mo. 
A. 718, 106 SW 1091; American 
Hardwood Lumber Com Van Dent ya 2! 
Mo. A. 108, 98 SW 814; Serrano v. 
Miller, etc., Commn, Co., 117 Mo. A. 
185, 93 SW 810; Judd v. Walker, 114 
Mo. A. 128, 89 SW 558; Chase v. 
Rusk, 90 Mo. A. 25; "Arthur v. 
Wheeler, etc., Mfg. Co., 12 Mo. A. 3353 
Brownlee v. Hewitt, 1 Mo. A. 360. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and are difficult for the hearer to ascertain,?? | as where misrepresentations relate to latent de- 


Mont.—kKoch vy. Rhodes, 57 Mont. 
447,188 P 933. 
Nebr.—Berge v. Eager, 85 Nebr. 


425, 123 NW 454; Farley v. Weiss, 
76 Nebr. 402, 107 NW 561; McKibbin 
vy. Day,-71_ Nebr. 280, 98 NW 845; 
Perry v. Rogers, 62 Nebr. 898, 
NW 10638; Olcott v. Bolton, 50 Nebr. 
779, 70 NW 366; Foley v. Holtry, 43 
‘Nebr. 133, 61 NW 120; McKnight v. 
Thompson, 39 Nebr. 752, 58 NW 453. 
pian eae alae v. Miller, 15 Nev. 
N. H.—Sipola v. Winship, 74 N. H. 
240, 66 A 962; Stewart v. Stearns, 
63 N. H. 99, 56 AmR.- 496; Coon v. 
Atwell, 46 N. H. 510. 
LBOk J.—Wise v. Fuller, 29 N. J. Eq. 
N. Y.—Townsend v. Felthousen, 
PICrON ye. NOLS ey ol eN Bn 2 Or att 390 
Hun 89, 35 NYS 538]; Schumaker v. 
Mather, 133 N. Y. 590 mem, 30 NE 
755 aff 14 NYS 411]; Schwenck v. 
Naylor, 102 N. Y. 683, 7 NE 788 [rev 
50 N. Y. Super. 57]; Smith v. Coun- 
tryman, 30 WN. Y. 655; Lefever v. 
quefevier. (30. N.Y. Lois wale htry v. 
Tay ty 19) ING Ye 4643 (SiIMpSon V0 dis Le 
Case Threshing Mach. Co., 170 NYS 


Batt Sherman v. Johnson, 56 Barb. 
N. C.—Unitype Co. v. Ashcraft, 
55" Ne (C. 163,0/71. SH 61s. Whitehurst 


v. Virginia L. Ins. Co., 149 N. C. 273, 


62 SE 1067; May v. Loomis, 140 
N. C. 350, 52 SE 728; Walsh v. Hall, 
66 N. C. 233; Wicker v. Worthy, 51 


INC 15.00: 

N. D.—Guild v. More, 32 N. D. 432, 
155 NW 44; Fargo Gas, etc., Co. v. 
Margo Gas, ete., Co. 4 N. D. 219, 59 
NW 1066, 37 LRA 593. 

SOE oer ens v. Jenkins, 170 P 
Or.—Smith v. Griswold, 6 Or. 440. 
Pa.—Brotherton v. Reynolds, 164 

Pa, 134, 30 A 284; Sutton-v. Mor- 

gan, 158 Pa. 204, 27 A 894, 38 AmSR 

841: Hexter v. Bast, 125 Pa. 52, 17 

A: 252, 11 AmSR 874. 

R. I.—Handy v. Waldron, 18 R. I. 


567, 29 A 148, 49 AmSR 794. 
Ss 


. C.—Ruberg v. Brown, 50 S. C. 
397, 27 SE 873. : 

Tex.— Labbe v. Corbett, 69. Tex. 
503, 6 SW 808; Griffeth v. Hanks, 
46 Tex. 217; Henderson v. San An- 
LONLOMLetC.,u Rey Owl sex, 2960, 160. 
AmD 675; Mitchell v. Zimmerman, 
AN Pes (oy ble Amp" T1i;, Barbers Vv. 
Keeling, (Civ. A.) 204 SW 139; Good- 
win v. Daniel, (Civ. A.) 93 SW 534; 


Caplen v. Cox, 42 Tex: Civ. A. 297, 
92 Sw 1048; Wright v. U. S. Mort- 
eace 1 CO... (Civ. A.) 42) JSIWe. 789; 


Farmer v. Randel, (Civ. A.) 28, SW 
384: Jones v. Gulf, etc, R. Co., 32 
Tex. Civ. A. 198, 73 SW 1082. = 

Vt.—Ste. Marie v. Wells, 93 Vt. 
SO 108 AG. 2705. Chamberlain) y- 
Rankin, 49 Vt. 133; Adams v. Soule, 
33 Vt. 538. 

Va.—Wilson v. Carpenter, 91 Va. 
183, 21 SE 243, 50 AmSR 824; Hull 
v. Fields, 76 Va. 594; Brown v. Rice, 
26 Gratt. (67 Va.) 467. 

Wash.—O’Daniel v. Streeby, 77 
Wash. 414, 137 P 1025, LRA1915 
634; Breese v. Hunt, 67 Wash. 398, 
121 P 853; Blum v. Smith, 66 Wash. 
192, 119 P 183; Pitman v._ Erskine, 
49 Wash. 166, 94 P 921; Gilluly v. 
Hosford, 45 Wash. 594, 88 P 1027, 
Daniel v. Glidden, 38 Wash. 556, 80 
P 811; Mulholland v. Washington 
Match Co., 35 Wash. 315, 77 P 497; 
Tacoma v. Tacoma Light, etc., Co., 
17 Wash. 458, 50 P 555 [rev 16 Wash. 
288, 47 P 738]. 

W. Va.—Staker -v. Reese, 82 W. 
Va. 764, 97 SE 641. 

Comstock, 140 
28 LRANS 


Wis.—kKathan  v. 

Wis. 427, 122 NW _ 1044, 

201; Bostwick v. Mutual L. Ins. Co, 
116 Wis. 392, 89 NW 538, 92 NW 
246, 67 URA 705; Hubbard v. Mc- 
Juean, * 115.-"Wwis)) 9,90. UNW 1077; 
Benolkin v. Guthrie, 111 Wis. 554, 87 
NW 466; Horton v. Lee, 106 Wis. 


[26 Cr G79] 


87, 


439, 82 NW 360; Krause v. Busacker, 

105 Wis. 350, 81 NW 406; Paetz v. 

Stoppleman, 75 Wis. 510, 44 NW 834. 
Eng.—Venezuela Cent. R. Co. v. 

Kisch, LL. R. 2 H.-t. 99, 6 ERG 759; 

Barley v. Walford, 9 Q. B. 197, 58 

HCL 197, 115 Reprint 1249; Hay- 

garth v. Wearing, L. R. 12 Eq. 320; 

Bayly vy. Merrel;, Cro. Jac.)386, °79 

Reprint 331; Vernon v. Keys, 12 East 

632, 104 Reprint 246, 4 Taunt. 488, 

128 Reprint 420; Ferrier v. Peacock, 

2 Ff. & F. 717; Rawlins v. Wickham, 

1 Giffard 355, 65 Reprint 954 [aff 3 

De G. & J. 304, 60 EngCh 304, 44 

Reprint 1285]. 

Reo y. Doan,, 45.U. °C. Q. B:; 
See also infra § 75 text and note 35. 
“When the representation ... is 

peculiarly within the knowledge of 

the person making it, the one re- 
ceiving it has the absolute right to 
rely upon its truthfulness, though 
the means of ascertaining its falsity 
were fully open to him.” Gammill 

v. Johnson, 47 Ark,: 335, 339, 1 SW 

610 [quot Evatt v. Hudson, 97 Ark. 

265, 1338 SW 1023,-1025].. To same 

effect Guild v. More, 32 N. D. 432, 

155 NW 44. 

[a] Reason for rule.—A seller, 
having peculiar knowledge of the 
matter and inducing the buyer 
through misrepresentation or artifice 
to rely on his false statements, is 
guilty of fraud. The very repre- 
sentations relied upon may have 
caused the purchaser to forbear in- 
quiry and, therefore, the latter is in 
such a case relieved of his duty to 
investigate. Hunt v. Davis, 98 Ark. 
44, 185 SW 458. ; 

{[b] Rule applied. — (1) Amount 
of taxes due. Wright v. U. S. Mort- 
gage Co., (Tex. Civ. A.) 42 SW 789. 
(2) Capacity of a mill. Faribault v. 
Sater, 13 Minn. 223. (3) Represen- 
tations as to the quantity of timber 
made by a vendor who knew the 
facts through a survey to a pur- 
chaser who was prevented by ill 
health from making a thorough in- 
vestigation. May v. Loomis, 140 
N. C. 350, 52 SE 728. (4) Represen- 
tations by the manufacturer of a 
drug as to its properties. Paxton- 
Eckman Chemical Co. v. Mundell, 62 
Ind. WAS 45; > 112, NH 546.)-¢5)), Rep=- 
resentations by the owner’s agent 
as to the location of improvements 
on the land purchased. Carmichael 
v. Vandebur, 50 Iowa 651. (6) Rep- 
resentations by the president and 
the secretary of a corporation, in- 
ducing plaintiff to make a loan, that 
the corporation was solvent, was a 
member of the clearing house, owned 
a large amount of real estate, and 
was engaged in the construction of 
a number of houses. Daniel v. Glid- 
dene 238 Wash. 1656, 480) “Ps .8is (7) 
Representations by the seller of a 
newspaper as to the number of sub- 
seribers and the net yearly profits 
of the business. Berge v. Hager, 85 
Nebr. 425, 123 NW 454. (8) Repre- 
sentations by the seller of a sec- 
ondhand stationary engine as to the 
age of the engine and the length of 
time it had been in use. Simpson 
vy. J. I. Case Threshing Mach. Co., 


170 NYS 166. (9) Representation 
by the seller of a stallion that 
scars on his hocks were caused 


merely by rubbing against the stall, 
Maywood Stock Farm Importing Cot 
vy. Pratt, 60 Ind. A. 131, 110 NE 243. 
(10) Representations, inducing a 
contractors’, bid, made by a munici- 


pal board as to matters not within 


the contractors 
investigation of 
and computations 
for which expert technical krowl- 
edge was required. New London 
Water Comrs. v. Robbins, 82 Conn. 
623, 74 A 938. (11) Statement by 
the seller of a news agency that he 


the observation of 
and involving an 
conditions, study, 


had authority to sell. Miller v. 
Haney, 64 Ind. A. 406, 116 NE 21. 
(12) Statements by a sheriff as to 
Gane ee ee liens and levies of exe- 
cutions in his hands on _ propert 
offered for sale in his presencel 
Wicker-v. Worthy, 51 N. G 500. 
(13) _ Where defendants, who were 
seeking to purchase the estate of 
plaintiffs’ ancestor, had a special 
knowledge as to the amount of the 
estate, the reliance of plaintiffs on 
statements by defendants with re- 
epee’ EeOEE tO Nae not negligence. 
ilson v. Nichols, 72 ¢ , 
1 ee Conn. 173, 43 
93. Ala.—Moncrief vy. Wilki 
93 Ala. OTs, OS 159,25 vo age 
olo.Jasper v. Bicknell, 
$18, 162 P 144. Kanne 
a.—Fenley v. Moody, 10 ; 
30 Sig 1002. . ie ote 
Ill.— Taylor v. ‘Currey, 192 Till. A; 
Wa ue AR Leaverton, 188 Ill. 
; Cantwell v. Harding, 1 F 
Bi bs ing, 55 Ill 
Ind.—Coulter vy. Clark, 160 I 
oe ea aS. 60 Ind, 311, 
Iowa.—Thuesen vy. Johnson, 183 
Dy Gh 206, rae NW 747 (dictum); 
ranke v. Kelsheimer, 180 I 
163 NW 239. A 6 
_Kan.—Sneed v. Hollingsworth, 54 
oe 436, 38 P 496 
Cy.—Adkins v. 159). Ky: 
218, 241, 166 SW 284 [quct aye: 
Morehead vy. Eades, 3 Bush 121. 
iene er ve Annis, 75 Me. 17, 
m : artin v. Jordan, ~ 
Me. 531. pean 
Mass.—Lewis v. Jewell, 151 Mass. 
345, 24 NE 52, 21 AmSR 454; Savage 
v. Stevens, 126 Mass. 207. 
Mich.—Jackson v. Armstrong, 50 
Mich. 65, 14 NW 702; Picard v. Mc- 


Stewart, 


Cormick, 11 Mich. 68. 
Minn.— Faribault v. Sater, 13 
Minn. 223. 


Mo.—Stonemets v. Head, 248 Mo. 
243, 154 SW 108; Morbrose Iny. Co. 
v. Flick, 187 Mo. A. ‘528, 174 SW 
189; Glass v. Templeton, 184 Mo. A. 
532, 170 SW 665; Hines v. Royce, 
127 Mo. A. 718, 106 SW 1091. 

Mont.—Koch vy. Rhodes, 57 Mont. 
447, 188 P 938. 

« N. Y.—Marshall v. Seelig, 49 App. 
Div. 433, 638 NYS 355; White v. 
Seaver, 25 Barb. 235. 

Or.—David v. Moore, 46 Or. 148, 
TOMER a4 BL 

Wash.—Black vy. Thompson, 188 P 
393; Becker v. Sunnyside Land, ete., 
Co., 76 Wash. 685, 136 P 1147; Borde 
vy. Kingsley, 76 Wash. 613, 136 P 
1172; Wooddy v. Benton Water Co., 
54 Wash. 124, 102 P 1054, 132 AmSR 
1102; Lawson yv. Vernon, 38 Wash. 
422, 80 P 559, 107 AmSR 880; Mul- 
holland v. Washington Match Co., 35 
Wash. 315, 77 P. 497; Tacoma-v. Ta-~ 
coma ‘Light, etc., Co., 17 Wash. 458, 
BOI 5s 

Wis.—Baker v. Becker, 153 Wis. 
369, 141 NW 304; Benolkin v. Guth- 


rie; 121 Wisi 554, -87- NW 466= 
Krause v. Busacker, 105 Wis. 350, 
81 NW 406. 

Hng.—Vernon v. Keys, 12 East 
632, 104 Reprint 246, 4 Taunt. 488, 


128 Reprint 420. 

See also infra § 75 text and note 35. 

“Where the subject-matter of the 
contract is not at hand and the facts 
are within the knowledge of the 
vendor and could not be ascertained 
by the vendee without trouble and 
expense... he is not bound to make 
an independent irivestigation, but 
may rely on the representation of 
his vendor.’ Borde v. Kingsley, 76 
Wash. 6138, 617, 186 P 1172, 1174. 

[a] Right to rely as) matter of 
law.—Where the false and material 
representations of the seller of a 
creamery as to the volume and 
profitable nature of the business and 
the absence of competition were not 
open and obvious, and the truth 
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fects,°4 where because of the hearer’s ignorance 
would be 
him to employ a third person to make an ex- 
amination in order to learn the truth,9® where the 
employment of an expert would be required,°¢ where 
from the circumstances attending the transaction 
the hearer is compelled to rely upon the speaker’s 
-statements,°’ or where, there being no particular 
confidential relation,®® reliance is placed in the 
speaker on account of his special knowledge and the 
hearer’s ignorance,®® as where the speaker is an 
expert with respect to the transaction involved 
and the hearer is not;! and in such cases the hearer 
may without further investigation rely on the speak- 
er’s statements even where they might otherwise 
be deemed mere expressions of opinion or ‘‘ dealers’ 
talk,’’*-or assertions of quality or value.® 
within this rule it is not, however, necessary that 


and inexp erience it 


could have been discovered only by 
considerable timie and research, the 
buyer was entitled as a matter of 
law to rely on such representations 
and could recover damages as for 
deceit. Baker v. Becker, 153 Wis. 
369, 141 NW 304. 

[b] Where a minute examination 
would have been required to ascer- 
tain the falsity of representations 
respecting land the hearer had a 
right to rely thereon without inves- 
tigation. Black v. Thompson, 
(Wash.) 188 P 393. 

{c] Rule applied to representa- 
tions as to: (1) Complicated and 
nonexistent machine requiring skilled 
knowledge to understand. Mulhol- 
land v. Washington Match Co., 35 
Wash, 315, 77 P 497. (2) Condition 
of corporate business made to a 


plaintiff who was not an accountant, 


and lacked the ability to determine 
the condition of the business for 
himself. Hines v. Royce, 127 Mo. 
A. 718, 106 SW 1091. (3) Level of 
land where survey would have been 
required to establish it. Wooddy v. 
Benton Water Co., 54 Wash. 124, 102 


P 1054, 1382 AmSR 1102. 
94. Sherwood v. Salmon, 5 Day 
(Conn.) 439, 5 AmD 167; Morbrose 


Inv. Co. v. Flick, 187 Mo, A. 528, 174 
SW 189; Pope v. Florea, 167 Mo. A. 
595, 152 SW 96; Stratton v. Dudding, 
164 Mo. A. 22, 25, 147 SW 516. 

“Latent defects, i. e. those that 
are not discoverable by a reasonable 
examination do not fall within the 
purview of the rule of caveat emp- 
tor, for the reason that as to such de- 
fects the vendor and vendee cannot 
be said to stand on equal ground 
‘the advantage being with the for- 
mer.’ Stratton v. Dudding, supra 
[quot Pope v. Florea, 167 Mo, A. 
595, 152 SW 96, 98]. See also Sales 
[35 Cye 69]. 

95. Stewart v. Stearns, 63 N. H. 
99, 56 AmR 496; Dow v. Swain, 125 
Cal. 674, 58 P 271; Judd v. Walker, 
114 Mo. A. 128, 89 SW 558; Mulhol- 
land v. Washington Match Co., 35 
Wash 35,77 BP: 497. 

96. Chase v. Wolgamot, 137 Iowa 
128, 114 NW 614; McGibbons v. Wil- 
der, 78 Iowa 531, 43 NW 520. 

97. Chase v. Rusk, 90 Mo. A. 25; 
Cahn ‘v.' +Reid, (18 Mo. A. 115, 130; 
Clark v. O?Toole, 20 Ok), 319, 94.P 
547. 

“If from the character, situation 
or surroundings of the thing traded 
for, one party is compelled to trust 
the representations of the other, and 
reposing special confidence in him 
for that purpose, relies on his prof- 
ferred .representations, being pre- 
cluded from; the situation of the 
property, from giving it his personal 
observation, or from its character, 
being unable to judge of it, the law 
will protect him in the trust he re- 
poses in the opposite party.” Cahn 
vy. Reid, supra [quot Chase v. Rusk, 
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necessary for 


[§ 69] (b) 


To come 


90 Mo. A. 25]. 


98. See infra § 72. 

99. Ark—Hanger vy. Evins, 38 
Ark, 334. 
Ge meee Wan irvan,) CAs)nstoo md 


Conn.—Shelton v. Healy, 74 Conn. 
265, 50 A 742; Gustafson v. Ruste- 
meyer, 70 Conn. 125, 39 A 104, 66 
AmSR 92, 39 LRA 644. 

Ga.—Baker v. Ezzard, Ga. Dec. Pt 
Tee ie 

‘Tda._-Watson ‘v. Molden, 10 Ida. 
SLO, ou 0s. 

Ind.—Loucks v. Taylor, 23 Ind, A. 
245, 55, A 238. 


ji Md,—McAleer v. Horsey, 35 Md. 
39. 

Mich.—Picard vy. McCormick, 11 
Mich, 68 


Nebr.—Dwinell v. Watkins, 86 
Nebr. 740, 743, 126 NW 304 [cit Cyc]. 

N. J.—MeNally v. Palmer, 100 A 
335, 336 [quot Cyc]. 

See Lawton vy. Kittredge, 30 N. H. 
500 (holding that in such cases it is 
necessary that the misrepresenta- 
tions should be.preceded by inquiry 
on the part of the hearer). 

[a] Rule applied, — Representa- 
tions as to the amount of an estate 
which plaintiffs inherited, whereby 
plaintiffs were induced to assign 
their interest therein for much less 
than its value. Wilson v. Nichols, 
72 Conn. 173, 438 A 1052, 

1. Kost v. Bender, 25 Mich. 515; 
Pickard v. McCormick, 11 Mich. 68; 
Powell v. Fletcher, 18 NYS 451 (mo- 
tion for app den 19 NYS 911). 

[a] Rule applied to: (1) Repre- 
sentations as to oil deposits in land 
by one professing to have special 
scientific knowledge on the subject. 
Kost v. Bender, 25 Mich. 515. (2) 
Sale of jewelry. Pickard v. McCor- 
mick, 11 Mich. 68. 

a Shelton v. Healy, 74 Conn. 265, 
50 A 742; Watson v. Molden, 10 Ida. 
570, 79 P7503. 

§ Dealer's talk in general see supra 

3. Colo. Baum vy. Holton, 4 Colo. 
A, 406, 36 P 154. 

Conn.—Shelton v. Healy, 74 Conn. 
365, 50 A 742; Bacon v. Sanford, 1 
Root 164. 

Ill.—Nolte v. Reichelm, 96 Ill. 425. 

Mich.—Pickard v. McCormick, 11 


Mich. 68. 
Mo.—Stones vy. Richmond, 21 Mo. 
ART AT. 


N. Y.—Drake v. Grant, 4 NYS 899. 
Representations as to: 

Quality see infra § 104. 

Value see infra § 110. 

4. Nowlan v. Cain, 3 Allen (Mass.) 
261; White Sewing Mach. Co. v. Bul- 
lock, LELAND, 1, 138, 76 SEH 634 [quot 
Cyc]. 

5. See supra text and note 91 et 
seq. 

6, Cal.—Macdonald v. De Frem- 
ery, 168 Cal. 189, 142 P°73; Neher 
Vv. Hansen,42). Calin Ais? 0st 1 0% ee 


[§§ 68-69 


the fact misrepresented should have been exclusive- 
ly within the speaker’s knowledge. 

Applications of rule. 
has been held that the purchaser of corporate stock 

may properly rely upon statements as to corpo- 
rate matters affecting the value of the stock, made, 
by corporate officers or directors,® 
the hearer lacks equal means of knowing the truth, 
he may recoyer for injury sustained through re- 
lance upon misrepresentations involving easements 
and appurtenances to realty,’ or patent rights.’ 

If plaintiff dealt through an agent, the respective 
knowledge and relations of defendant and such agent 
govern the rule as to investigation.? 

Property at Distance. 
may rely upon representations if the subject matter 
thereof is at such a distance that he could not rea- 
sonably be called upon to investigate it,° and 


Under the general rule® it 


and that, where 


The hearer 


565. 

Mich.—Hubbard _ v. a BBS 
Mich. 337, 139 NW _ 77. 

Mo.—Fall v. Hornbeck, 132 Mo. A. 
588, 112-SW 41. 

Tex.—Barber v. Keeling, (Civ. A.) 
204 SW 139. 

Wash.—Breese vy. Hunt, 67 Wash. 
398; 121 P 853. 

W. Va.—Staker 82 W. 
Va. 764, 97 SE 641. 

See also Corporations §§ 874 et 
seq, 1068 et seq. 

[a] Representations of manager. 
ti peed v. Oliver, 173 Mich. 337, 
PSO NWR aes Breese v. Hunt, 67 
Wash, 398, 121 P 853. 

WG Fenley v. Moody, 104 Ga. 790, 
30 SE 1002; Waldon v. Stokes, 93 
Ga. A. 428, 98 SE 367 [foll Fenley 
v. Moody, 104 Ga. 790, 30 SE 1002]. 

[a] Falsity not discoverable on 
inspection.—A vendor’s false repre- 
sentations as to easements or ap- 
purtenances affecting the value of 
land, made with intention to deceive, 
and ‘which deceived the purchaser to 
his injury and induced him to pur- 
chase property for more than its 
value, gave him a right of action for 
deceit, where the falsity of the rep- 
resentations could not be ascertained 
by an examination of the premises. 
Waldon v. Stokes, 23 Ga. A. 428, 98 
SE 367 [foll Fenley v. Moody, 104 
Ga. 790, 30 SE 1002], 

8. U. S.—Iowa Economic Heater 
Co. v. American Economic Heater 
Co., 32 Fed. 735. 

Ill.—Hicks v. Stevens, 121 IIl. 186, 


I NE. 241. 

Ind.—Coulter v. Clark, 160, Ind. 
ae Be NE 739; Rose v. Hurley, 39 
na. . 


OED Sey v. Park, 103 Mass. 


N. C.—White Sewing Mach. Co. v. 
Bullock, 161 N. C. 4; 138, 76 SE 634 
[quot Cyc]. 

9. Freeman v. Hyans, 159 Fed, 26, 
86 CCA 216. 

10. U. S—Smith v. 
Pet. 26, 10 L. ed. 42; Martin v. Bur- 
ford, 181 Fed. 922, 104 CCA 360; 
Henderson v. Henshall, 54 Fed. 320, 
Ei CCAMZO 


Oliver, 


Vv. “Reese, 


5 


Richards, 13 


Ark.—Danielson v. Skidmore, 125 
Ark. 572, 189 SW. 57. 

Cal.—Crandall’ v. Parks, 152 Cal. 
772, 93 P 1018; Brandt v. Krogh, 14 
Call Av 30x Tid sees iG. 

Colo.—Jasper v. Bicknell, 62 Colo. 


318, 162 P 144; Sellar v. Clelland, 2 
Colo. 532. 
Del.—Grier v. Dehan, 10 Del. 401. 
Ill. Witherwax v. Riddle, 121 Ill. 
140, 138 NE 545; Ladd v. Pigott, 114 


Ill. 647, 2 NE 503 
Ind.—Robinson vy. Reinhart, 137 
Ind. 674, 36 NE 519; Ross v. Hob- 


son, 131 Ind. 166, 26 NE 775; Mag- 
gart v. Freeman, 27 Ind. 531; Harris 
v. McMurray, 23 Ind. 9; Valdenaire 
v. Henry, (A.) 121 NE 550; Bolds 
v. Woods, 9 Ind. A. 657, 36 NE 933; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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his right of reliance will not necessarily be pre- 
cluded by the fact that the speaker advised him to 
investigate before acting," that the speaker him- 
self had never seen the property and so informed 
the hearer,'® or that the hearer had previously been 
in the immediate vicinity of the property misrepre- 
sented.1* But where the property, although at some 
distance, may be conveniently reached and examined 
by the purchaser, it has been held that the general 
rule requiring the exercise of reasonable dili- 


gence 14 applies.15 


Representations of value, quality, and condition.1¢ 


Armstrong v. White, 9 Ind. A. 588, 
37 NE 28, (A:) 34 NE 847. 
Iowa.—Hanson y. Kline, 136 Iowa 
101, 1183 NW 504; Chambers v. Irish, 
132 Iowa 319, 109 NW 787; Scott v. 
Burnight, 131 Iowa 507, 107 NW 422; 
King v. Sioux City Loan, ete. Co., 
76 Iowa 11, 39 NW 919. 
Kan.—Stevens vy. Allen, 51 Kan. 
144, 32 P 922; Claggett v. Crall, 12 
Kan. 393. 
Ky.—Larue v. Barbee, 184 Ky. 354, 
212 SW 142. 
Me.—Bean v. Herrick, 12 Me. 262, 
28 AmD 176. 


Mass.—Savage v. Stevens, 126 
Mass. A 

Mich.—Pinch  v. Hotaling, 142 
Mich. 521, 106 NW 692. 


Minn.—Mountain vy. Day, 91 Minn. 
249, 97 NW 883; Griffin v. Farrier, 
32 Minn, 474, 21 NW 558. 

Mo.—Bishop v. Seal, 87 Mo. A. 
256 [cit Dunn v. White, 63 Mo. 181; 
Cahn v. Reid, 18 Mo. A. 115]; Cald- 
well v. Henry, 76 Mo. 254; House v. 
Marshall, 18 Mo. 368; Brownlee v. 
Hewitt, 1 Mo. A. 360. 

Mont.—Como Orchard Land Co. v. 
Markham, 54 Mont. 438, 171 P 274. 

Nebr.—Farley v. Wiess, 76 Nebr. 
402, 107 NW ‘561; McKnight v. 
Thompson, 39 Nebr. 752, 58 NW 453; 
Armstrong v. Helfrich, 34 Nebr. 358, 
51 NW 856; Cressler v. Rees, 27 
Nebr. 515, 43 NW_363, 20 AmSR 691; 
Morgan v. Dinges, 23 Nebr. 271, 36 
NW 544, 8 AmSR 121. 

N: Y.—Simar y. Canaday, 53 N; Y. 


298) 43) AmR, 5235. Du. Plon)v-. 
Powers, 14 AbbPrNS 391. 
N. C.—Miller v. Mateer, 172 N. C. 


401, 90 SE 435. 

Or.—Field v. Hood River Orchard 
Land Co., 75 Or. 223, 146 P 98. 

Ss. D.—Troutman v. Eggleston, 19 
S. D. 572, 104 NW 257. 

Wash.—Black v. Thompson, 188 P 
393; Godfrey v. Olson, 68 Wash. 59, 
122 P 1014; Lindsay v. Davidson, 57 
Wash, 517, 107 P 514; Wooddy v. 
Benton Water Co., 54 Wash. 124, 
102 P 1054,.132, AmSR 11025 Reilly 
v. Gottleb, 48 Wash. 9, 85 P 675. 

Wis.—Karls v. Drake, 168 Wis. 
372, 170 NW 248; Rogers v. Rosen- 
feld, 158 Wis. 285, 290, 149 NW 33 
[quot Cyc]. i 

[a] Rule applied to subject mat- 
ter: (1) In a remote place. Martin 
v. Burford, 181 Fed. 922, 104 CCA 
360. (2) In another state. Valden- 
aire v. Henry, (Ind. A.) 121 NE 550; 
Gardner v. Mann, 36 Ind. A. 694, 76 
NE 417; Hanson v. Kline, 186 Iowa 
101, 113 NW 504; Chambers v. Irish, 
132 Iowa 319, 109 NW 1787; Scott v. 
Burnight, 131 Iowa 507, 107 NW 
422; Field v. Hood River Orchard 
Wand iGo; 5. Orw223.-224, 51464 P98 
[cit Cyc]; Rogers v. Rosenfeld, 158 
Wis. 285, 149 NW 33. (8) In another 
county. Karl v. Drake, 168 Wis. 372, 
470) NW ..248; (4). In) a. :distant 
county. Brandt v. Krogh, 14 Cal. A. 
BOP TA ines te Cos (5) One thousand 
miles distant. Robinson v. Reinhart, 


137 Ind. 674, 36 NE 519. (6) Two 
hundred miles distant. Griffin. v. 
Farrier, 32 Minn. 474, 21 NW 553. 


(7) One hundred and _ seventy-five 
miles distant. Jasper v. Bicknell, 
62 Colo. 318, 162 P 144. (8) One 
hundred miles distant and located in 
the wilderness. Bean y. Herrick, 12 
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Me. 262, 28 AmD 176. (9) One hun- 
dred miles distant, and the hearer 
expressly assured the speaker that 
he relied upon the truth of the state- 
ments made. Larue v. Barbee, 184 
Ky. 354, 212 Sw 142. (10) Forty 
miles distant, and plaintiff, a physi- 
cian, unable to inspect because sick 
patients prevented his leaving home 
at the time of the. transaction. 
Armstrong v. White, 9 Ind. A. 588, 
37 NE 28, (A.) 34 NE 847%. (11) 
Thirty miles distant. Ross v. Hob- 
son, 131 Ind. 166, 26 NE 775. (12) 
Fifteen miles .distant and, to the 
knowledge of the vendor, pressing 
business engagements prevented the 
purchaser from investigating. God- 
frey v. Olson, 68 Wash. 59, 122 P 
1014. (18) Distant five hours’ drive. 
Danielson v. Skidmore, 125 Ark, 572, 
189 SW _ 57. 


1l. Nolan vv. Fitzpatrick, 186 
Iowa 1226, 173 NW 255. 
12. Hanson v. Kline, 136 Iowa 


101, 118 NW 504; Savage v. Stevens, 
126 Mass. 207; Stonemets v. Head, 
248 Mo. 248, 266, 154 SW 108 [quot 
Cyc]. 

13. Valdenaire v. Henry, (Ind. 
A.) 121 NE 550; Fishback v. Miller, 
15 Nev. 428. 

[a] Purchaser formerly in local- 
ity of distant mine.—Where plaintiff 
purchaser had been in the locality 
of a certain mine but had not ex- 
amined it and subsequently negotia- 
tions were opened for its sale ata 
time when plaintiff was five hundred 
miles away, plaintiff had a right to 
rely on defendant vendor’s represen- 
tations as to the state of its devel- 
opment and the assay value of the 
ore. Fishback v. Miller, 15 Nev. 428. 

14 See supra § 68, 

15. Wightman v. Tucker, 50 IIl. 
A. 75; Saunders v. Hatterman, 24 
N. C. 32; 37 AmD 404. 

[a] Im Connecticut (1) the rule 
that representations with respect to 
property at a distance may be re- 
lied upon was repudiated in an early 
ease. Sherwood v. Salmon, 2 Day 
128, 136 (‘Whether lands be five, 
or 500 miles from the purchaser’s 
residence, does not vary the requi- 
sition of due diligence, though it 
may the expense of complying with 
it’). (2) But this decision was 
overruled in the later case of Sher- 
wood v. Salmon, 5 Day 439, 5 AmD 
167. 

16. Representations in general as 
to: 

Condition see infra § 104. 
Quality see infra § 104. 
Quantity see infra § 103. 
Value see infra § 110. 

17. Williams v. McFadden, 23 
Wilacis 143, 010 Si- 618) 11  AmSR 1345 
(where the court held that represen- 
tations of opinion “as to the num- 
ber and character of orange trees” 
on land distant from plaintiff's. resi- 
dence were not actionable and criti- 
cized the text rule [Supra text and 
note 10] as applied to representa- 
tions of value, condition, and char- 
acter of property). 

Expressions of opinion in general 
see infra § 20. 

18. U. S.—Henderson v. Henshall, 
54 Fed. 320, 4 CCA 357. 

Tll.—Ladd v. Pigott, 114 Ill. 647, 
2 NE. 503. 
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There is authority holding that representations as 
to the value, quality, and character of distant prop- 
erty are mere expressions of opinion upon which 
there is no right to rely.17 
thority holds that there is a right to rely upon 
representations as to distant property even when 
the representations relate to its value, quality, and 
condition,’® and where such representations are made 
positively they are generally regarded as actionable 
representations of fact.° 

Matters of Record.?° 
fact misrepresented 2! or the matters which are 


But the weight of au- 


Where the 


Ind.—Bolds v. Woods, 9 Ind. A. 
657, 36 NE 933. 

Iowa.—Nolan vy. Fitzpatrick, 186 
Iowa 1226, 173 NW 255. 

Kan.—Stevens vy. Allen, 51 Kan. 


144, 32 P 922. 

Minn.—Mountain vy. Day, 91 Minn. 
249, 97 NW 883; Griffin v. Farrier, 
382 Minn. 474, 21 NW 553. 

Mo.—Stonemets v. Head, 248 Mo. 
243, 266, 154 SW 108 [quot Cyc]; 
Brownlee v. Hewitt, 1 Mo. A. 360. 

Nebr.—Smith v. Myers, 56 Nebr. 
503, 76 NW _ 1084. 

Or.—McCabe v. Kelleher, 90 Or. 
45, 175 P 608; Robertson v. Frey, 
158 


72 Or. 599, 144 P 128. 
Wis.—Rogers v. Rosenfeld, 
Wis. 285, 290, 149 NW 33 [quot Cyc]. 
19. Pinch v. Hotaling, 142 Mich. 
521, 106 NW 69; Cressler v. Rees, 


27 Nebr. 515, 48 NW 363, 20 AmSR 


691; Reilly v. Gottleb, 43 Wash. 9, 
85 P 675. 

20. See also Hstoppel § 131; Ven- 
dor and Purchaser [39 Cyc 1263, 


1264]. 

21. U. S—wWilson v. Higbee, 62 
Fed. 723. 

Ala.—Hartley v. Frederick, 191 
Aas WLC LT OL Gian e 980 


\ [quot Cyc]; 
Younge v. Harris, 2 Ala. 108. 

Ark.—Gammill v. Johnson, 47 Ark. 
335, 1 SW 610. 

Cal.— Peo, v. Henninger, 20 Cal. A. 
WIySos LL a8e E\ abe) sLauot, .Gyclr 

Conn.—Loverin v. Kuhne, 94 Conn. 
219, 108 A 554; Watson vy. Atwood, 
25. Conn. 313. 

Fla.—Wheeler v. Baars, 33 Fla. 
696, cid 1S. 84, 

Ga.—Fenley v. Moody, 104 Ga. 790, 
30 SE 1002. 

Ill—Kehl v. Abram, 210 Ill. 218, 
TA INW 347) [aff 12 SEIS VARS 7 
Eames v. Morgan, 37 Ill. 260. 

Ind.—Backer v. Pyne, 130 Ind. 288, 
30 NE 21, 30 AmSR 231; West v. 
Wright, 98 Ind. 3385; Dodge v. Pope, 
93 Ind. 480; Campbell v. Frankem, 
Ind, 591; Rose v. Hurley, 39 Ind. 


Iowa.—Severson v. Kock, 159 Iowa 
343, 140 NW 220; Maine v. Midland 
Inv. Co., 132 Iowa 272, 109 NW 801; 
Harris-Emery Co. v. Pitcairn, 122 
Iowa 595, 98 NW 476; Riley v. Bell, 
120 Iowa 618, 95 NW 170; Faust v. 
Hosford, 119 Iuwa 97, 93 NW 58. 
See Carmichael v. Vandebur, 50 
Iowa 651 (where redress was al- 
lowed for misrepresentations re- 
specting matters of record but with- 
out discussion of the text point). 

Kan.—Carpenter v. Wright, 52 
Kan. 221, 34 P 798; Davis v. ‘Jen- 
kins, 46 Kan. 19, 26 P 459; McKee 
v. Eaton, 26 Kan. 226; Claggett v. 
Crall, 12 Kan. 393; 

Ky.—Sellards v. Adams, 190 Ky. 
723, 228 SW 424; Upshaw v. Debow, 
7 Bush 442; Campbell v. Hillman, 
15 B. Mon. 508, 61 AmD 195; Camp- 
bell v.. Whittingham, 5 J. J. Marsh. 
96, 20 AmD 241; Young v. Hopkins, 
6 Be Mon taals:. 

Mass.—Rollins v. Quimby, 200 
Mass. 162, 86 NE 350; David v. Park, 
108 Mass. 501; Grimes v. Kimball, 
3 Allen 518. 

Mich.—Weber v. Weber, 47 Mich. 
569, 11 NW 389; Bristol v. Braid- 
wood, 28 Mich. 191. 

Felsing, 97 


Minn.—Bonness vy. 
Minn. 227, 106 NW 909, 114 AmSR 
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eoncealed 2? are 


the real fact appears on the 


the representee is under no obligation to examine 
the records, and his failure to do so does not defeat 
his right of action; and this is especially true where 
the very representations relied upon induced the 
hearer to refrain from an examination of the ree- 
ords,2* where the employment of an expert would 
have been required to deduce the truth from an ex- 
amination of the records,24 where confidential rela- 
tions existed,?® or where the defrauded party was 
In such eases the doctrine of con- 
The true test of 
the hearer’s right to rely upon misrepresentations 


inexperienced.?° 
structive notice is inapplicable.?? 


707; Stearns v. Kennedy, 94 Minn. 
439, 103 NW 212; Thomas v. Mur- 
phy, 87 Minn. 358, 91 NW 1097; Carl- 


ton v. Hulett, 49'Minn. 308, 51 NW 
1053; Ohlson v. Orton, 28 Minn. 36, 
8 NW 878; Porter v. Fletcher, 25 


een 493; Kiefer v. Rogers, 19 Minn. 
32. 

Miss.—Parham v. Randolph, 5 
Miss. 435, 35 AmD 408. 

Mo.—Holland vy. Anderson, 38 Mo. 
GY, 

Nebr.—Martin v. Hutton, 90 Nebr. 


34, 132 NW 727, 36 LRANS 602; 

Hoock v. Bowman, 42 Nebr. 80, 60 

NW 389, 47 AmSR 691. 
Nev.—Swinney v. Patterson, 25° 


Nev. 411, 62 P 1. 

N. M.—Daly v. Bernstein, 6 N. M. 
380, 28 P 764. 

Okl.—Armstrong v. Jenkins, 170 P 
ae Hood v. Wood, 61 Okl. 294, 161 
je) ako. 


Pa.—Vernam vy. Wilson, 81 Pa. 
Super, 257. 

Wash.—Crawford v. Armacost, 85 
Wash. 622,049 PP 313 vorsy th v. 


Dow, .81 Wash. 1387, 142 P 490. 

W. Va.—Martin v. South Bluefield 
Land Co., 81 W. Va- 62, 94 SE 493, 
497 [cit Cyc]; James v. Piggott, 70 
W: Va. 435, 74 SE 667 (dictum); 
Cleavenger v. Sturm, 59 W. Va. 658, 
53 SE 593. 

Wis.—Hall v. Baldwin Bank, 143 
Wis. 303, 127 NW 969. 

Ont.— Barr. v. Doan, 45 U..C.'Q: B: 
491. 

“Where there is a positive affirma- 
tion of a fact, the party to whom 
the representation is made may rely 
thereon, without investigation by 
examination of the records and the 
like.’ Severson v. Kock, 159 Iowa 
343, 140 NW 220. 

{a] Ilustrations.—(1) Where de- 
fendant misrepresented that a given 
fire insurance eompany had_ com- 
plied with the statutory conditions 
prerequisite to issuance of a certain 
type of policy and in reliance there- 
on plaintiff took out a policy in 
such company, plaintiff could re- 
cover for the deceit, although by 
investigation he could have ascer- 
tained the falsity of the representa- 
tions. Harris-Emery Co. v. Pitcairn, 
122 Iowa 595, 98 NW 476. (2) Where 
defendant falsely represented that 
homestead land plaintiff desired had 
already been entered and thus in- 
duced plaintiff to pay defendant to 
secure a relinquishment of such en- 
try, the fact that entry or nonentry 
was a matter of public record did 
not prevent plaintiff's recovery for 
the injury occasioned by reliance on 
such misrepresentation. Martin v. 
Hutton, 90 Nebr. 34, 182 NW 727, 36 
LRANS 602. (3) Where defendants 
contracted to furnish motors to 
plaintiff for the amount they paid 
for them, but charged him a higher 
price and made him believe that 
they were furnishing them for the 
price agreed on, plaintiff could re- 
cover damages for deceit, although 


peculiarly within 
sentor’s knowledge and the representee 
norant thereof, it is generally held that, although 
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the repre- 


is ig- 


public records, 


amination.°8 


the price defendants paid was stated 
in a conditional bill of sale of rec- 
ord. Forsyth v. Dow, 81 Wash. 137, 
142 P 490. 

[b] Due care; priority of note.— 
Where a purchaser of a note secured 
by mortgage exercises due care in 
relying on the representations of the 
seller as to its priority, it is imma- 
terial, in an action by him against 
the seller for deceit in such repre- 
sentations, whether he investigated 
the records or not. KehI v. Abram, 
210 Ill. 218, 71 NE 347, 102 AmSR 
HSS Watiiet Leakab AS conc ll. 

[c] Both land and records in a 
sister state.—Hall v. Baldwin Bank, 
143 Wis. 303, 127 NW 969. 

[d] In New York (1) it was held 
in an early case that a plaintiff in- 
duced to purchase property through 
misrepresentations that it was un- 
encumbered when in fact it was 
subject to a “quit rent’ could not 
secure redress for such fraud be- 
cause the ‘quit rent” was a matter 
of public record, knowledge of which 
plaintiff could have aequired before 
purchase by reference to such rec- 
ord. Tallman ov.” Green, 5 N. Y. 
Super. 437. (2) In another early case 
it was said that an action for deceit 
would not lie for a false representa- 
tion by an officer that his return of 
an execution was in due form of law, 
because the representation was a 
mere matter of opinion, and that even 
if the officer had been questioned 
about a matter of fact, namely, as to 
the words of the return, and had 
answered falsely, no action could be 
maintained, as the return was not 
only in writing, but was matter of 
record and open to the inspection of 
everyone, and plaintiff should exam- 
ine it for himself. Starr v. Bennett, 
SF EDI308.". 163)" ButVitiewas*saidy in 
the later case of Sherman v’ John- 
son, 56 Barb. 59, that the case of 
Haight v. Hayt, 19 N.. Y. 464 had 
shaken the authority of Tallman vy. 
Green, supra. Although neither 
Sherman v. Johnson, supra, nor 
Haight v. Hayt, supra, involved the 
precise text point, both are decisions 
where the court refuses to extend the 
doctrine laid down in Tallman vy. 
Green, supra. (4) The present rule 
is in substantial harmony with the 
text..| Mead v. Bunn; 32 N.Y. 275; 
Blumenfeld v. Stine, 42 Misc. 411, 87 
NYS 81 [aff 96 App. Div. 160, 89 NYS 
85]; Gage v. Peetsch, 16 Misc. 291, 
388 NYS 124. 

22. Thomas vy. Murphy, 87 Minn. 
358, 91 NW 1097; Dupree v. Savage, 
(Tex. Civ. A.) 154 SW 701. 

“Fraudulent concealment of title is 
ground for rescission, although the 
title is of record.” Dupree v. Savage, 
(Tex. Civ. A.) 154 SW 701, 703. 

Liability for concealment in gen- 
eral see infra § 12 et seq. 

23. Lynch v. Palmer, (Mass.) 129 
NE 374; Rollins v. Quimby, 200 Mass. 
162, 86. NE 350. 

24. McGibbons vy. Wilder, 78 Iowa 
531, 48 NW 520. 
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as to matters of record is whether or not he acted 
with reasonable prudence in so doing.?® 
ance with the general rule above stated 7° it has been 
held that, although they were matters of record, 
redress could be had for representations or con- 
cealment with respect to boundaries,*® costs,*? en- 
cumbranees,*? location,?? quantity,** title;*> also as 
to patent rights,2* and the securing of a divorce.** 

Records of. private corporations. 
sentations are made as to the financial condition 
or past profits and dividends of a private corpora- 
tion, they may be relied upon without examining 
the records of the corporation to test their truth, 
even though the party may be a stockholder and 
as such may have the right to make such an ex- 


Tn. accord- 


Where repre- 


25. Faust v. Hosford, 119 Iowa 97, 
93 NW 58. 

Confidential relations in general 
see infra § 72. 

26. Rollins v. Quimby, 200 Mass. 
162, 86 NE 350. 


27, Loverin v. Kuhne, 94 Conn: 
219, 108 A 554; Hunt v. Barker, 
oe Re UT: 183) 46° (A “465 3845 Aims 

[al] Thus, where plaintiff, not 


knowing that certain land belonged 
to defendant’s wife, and that the 
record title thereto stood in her 
name, was induced, by defendant’s 
false representations that he was the 
owner of the land, to contract with 
him to furnish heating apparatus for 
a house situated thereon, a refusal, 
in an action for such deceit, to rule 
that the recording of the deeds was 
constructive notice as to the true 
ownership of the property, was 
proper, since plaintiff was entitied to 
rely on the husband’s’ statement. 
Hunt v. Barker, 22 R, I. 18, 46 A 46, 
84 AmSR 812. 

28. Miller v. Hackbarth, 126 Wis. 
50, 105 NW 311. See Clark v. Edgar, 
84 Mo. 106, 54 AmR 84 (holding that 
the fact that information was at 
hand and could have been ascertained 
by an inspection of the records is 
entitled to its weight in determining 
whether representations as to prior 
encumbrances were such as to im- 
pose upon a man of ordinary pru- 
dence but does not of itself preclude 
the hearer’s right to rely upon the 
representations). 

“The test [as to whether or not a 
party has the right to rely upon rep- 
resentations as to facts of public 
record] is... whether one in the 
exercise of that measure of observa- 
tion customarily accompanying such 
transactions would have examined 
the record and discovered the falsity 
of the statements before relying on 


them.” Miller v. Hockbarth, © 126 
Wis. 50, 105 NW 311. 
Test in general see supra § 68. 
29. ee supra text and note 21. 
30. See infra § 101. \ 
31. See infra § 112. 
32. See infra § 109. 
33. See infra § 101. 
34 See infra § 103. 
35. See infra § 109. 
36. Rose v. Hurley, 39 Ind. %7; 


McKee v. Baton, 26 Kan. 226; David 
v. Park, 103 Mass. 501. 

387. Blossom v. Barrett, 37 N. Y- 
434, 97 AmD 747 (a woman has a 
right to rely on the positive and re- 
peated false statements of her suitor 
that he has been lawfully divorced 
from. his former wives; she is not re- 
quired to investigate distant records 
to verify his statements; hence such 
reliance is not negligence such as to 
preclude her from suing the suitor 
for fraudulently inducing her to 
marry him). 

38. Beckwith .v. Ryan, 66 Conn. 
589, 34 A 488; Hines v. Royce, 127 
Mo. A. 718, 106 SW 1091; Rothmiller 
v. Stein, 8 Misc. 137, 9 Mise. 137, 29 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 71] 


[§ 71] (ad) Speaker Preventing Investigation.®® 
The rule that a party with equal means of knowl- 


edge cannot recover for fraud 4° 


where the speaker uses artifice or misrepresentation 
to prevent the hearer from investigating and learn- 
ing the truth,4! as where the very representations 
relied on induce the hearer to omit inquiry,*? or the 
artifice employed is in itself actionable fraud,‘? or 
where the speaker hurries the hearer so that an 
adequate investigation is prevented.*4 
the speaker cannot escape liability on the plea that 
he qualified his statements,*® or suggested that the 


NYS 707 [aff 143 N. Y. 581 mem, 38 
NE 718, 26 LRA 148]. 

39. Artifice inducing the signing 
of a contract unread see Contracts 
§ 250 et seq. 

40. See supra § 68. 

41. U. S.—Stewart v. Wyoming 
Ranche) Co; 128 U.S: 383,.9) SCt 101, 
32 L. ed. 439; Tooker v. Alston, 159 
Fed. 599, 86 CCA 425, 16 LRANS 818; 
Strand v. Griffith, 97 Fed. 854, 38 CCA 
444; Henderson v. Henshall, 54 Fed. 
320; 4 CCA 357. 

Ark.—Mason y. Thornton, 74 Ark. 
46, 84 SW 1048; Hanger v. Evins, 38 
Ark. 334. 

Cal.—Davis v. Butler, 154 Cal. 623, 
98 P 1047; Mereguire v. O’Donnell, 103 
Cal. 50, 36 P 1033; Hanscom v. Drul- 
lard, 79 Cal. 234, 21 P 736; Roseman 
v. Canovan, 43 Cal. 110; Neher v. 
Hansen, 12 Cal. A. 370, 107 P 565. 

Conn.—Sherwood vy. Salmon, 5 Day 
439, 5 AmD 167. 

Fla.—Stackpole v. Hancock, 40 Fla. 
362, 24 S 914, 45 LRA 814. 

Ga.—Cheney v. Powell, 88 Ga: 629, 
15 SE 750; Marietta Fertilizer Co. v. 
Beckwith, 4 Ga. A. 245, 61 SE 149. 

Tll.—Antle v. Sexton, 137 Ill. 410, 
27 NE 691; Kenner v. Harding, 85 Ill. 
264, 28 AmR 615; Grace v. Wright, 
210 Ill. A. 104; Miller v. John, 111 
Tll. A. 56; Haines v. Downey, 86 III. 
Ae 373. 

Ind.—Nysewander v. Lowman, 124 
Ind. 585, 24 NE. 355; McAroy_ v. 
Wright, 25 Ind. 22; Harris v. Mc- 
Murray, 23 Ind. 9; Matlock v. Todd, 
19 Ind. 130; Judy v. Jester, 53 Ind. A. 
74, 100 NE 15. 

Iowa.—Rhodes v. Uhl, 178 NW 394, 
‘401 [eit Cyc]; Providence Jewelry 
Co. v. Fessler, 145 Iowa 74, 123 NW 
957; Evans v. Palmer, 137 Towa 425, 
TO peel tae NV CLO Lia $13 [eit, (Cyels 
Boddy v. Henry, 126 Towa 31, 101 NW 
447, 

Kan.—Tatlow v. Bacon, 95 Kan. 
695, 700, 149 P 745 [cit Cyc]; Mun- 
kres v. McCaskill, 64 Kan. 516, 68 P 
42. 


Ky.—Ward v. Crutcher, 2 Bush 87; 
Singleton v. Kennedy, 9 B. Mon. 
222: 

Mass.—Rollins v. Quimby, 200 
Mass. 162, 86 NE 350; Way v. Ryther, 
165 Mass. 226, 42 NE 1128; Brady v. 
Finn, 162 Mass. 260, 88 NE 506; Man- 
ning y. Albee, 11 Allen 520. 

Mich.—Barron v. Myers, 146 Mich. 
510, 109 NW 862; Lyon v. Lindblad, 
145 Mich. 588, 108 NW 969; Garr v. 
Alden, 139 Mich. 440, 102 NW 950; 
Starkweather v. Benjamin, 32 Mich. 
305. 

Minn.—Meland vy. Youngberg, 124 
Minn. 446, 145 NW 167, AnnCas1915B 
175; Roebuck v. Wick, 98 Minn. 130, 
107 NW 1054; Griffin v. Farrier, 32 
Minn. 474, 21 NW 553; Burr v. Will- 
son, 22 Minn. 206; Wilder v. De Cou, 
18 Minn. 470. 

Mo.—Flack v. Wahl, 197 Mo. A. 10, 
193 SW 56; Leicher v. Keeney, 98 Mo. 
A. 394, 72 SW 145, 110 Mo. A. 292, 85 
SW 920; Wells v. Adams, 88 Mo. A. 
215; McBeth v. ‘OhSdaOGk, 28 Mo. A. 
380; Stones v. Richmond, 21 Mo. A. 


Dati 

Mont.—Koch v. Rhodes, 57 Mont. 
447, 188 P 933. 

Nebr.—Dresher v. Becker, 88 Nebr. 
619, 130 NW 275. 

N. H.—Stewart v. 63 N. 
H. 99, 56 AmR 496. 


Stearns, 
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does not apply | necessary.*‘ 


In such cases 


N. Y.—Schumaker v. Mather, 133 
N. Y. 590 mem, 30 NE 755; Chrysler 
v. Canaday, 96 N. Y. 272, 48 AmR 
166; Simar v. Canaday, 53 'N. Y. 298, 
13 AmR 523; Frank v. Bradley, etc., 
Co., 42..App. Div. 178, 58 NYS 1032; 
Weidner v. Phillips, 39 Hun 1 [rev_on 
other grounds 114 N. Y. 458, 21 NE 
1011]; Clark v. Rankin, 46 Barb. 570; 
Gage v. Peetsch, 16 Misc. 291, 38 
ice 124; White v. Mowbray, 3 NYS 
25. 

N. C.—wWhite Sewing Mach. Co. v. 
Bullock, 161-N. C. 1, 14, 76.SE 634 
[quot Cyc]; May v. Loomis, 140 N. C. 
350, 52 SE 728; Blacknall v. Rowland, 
TO SteN eC. pose (Sires LOM sy ri Meare 
Brower, 76 N, C. 124; Biggs v. Per- 
kins, 75 N. C. 397; Stout v. Harper, 51 
N. C. 347 

Oh.—Jenkinson y. Stoneman, 4 Oh. 
Dec. (Reprint) 289, 1 ClevLRep 218. 


Okl.—Beck v. Finley, 77 Okl. 213, 
187 P 488. 
Pa.—Brotherton vy. Reynolds, 164 


Pa. 134, 30 A 234; Sutton v. Morgan, 
158 Pa. 204, 27 A 894, 38 AmSR 841. 

S. C.—Chisolm v. Gadsden, 32 S. C. 
L. 220, 47 AmD 550. 


Civ, A. 592, 88 SW 290; Corbett. v. 
McGregor, (Civ. A.) 84 SW 278; In- 
ternational, ete., Co. v. Shuford, 


R. 
36 Tex. Civ. A. 251, 81 SW 1189. 

Vt.—Crompton v. Beedle, 83 Vt. 
287, 75 A 331, 30 LRANS 748, AnnCas 
1912A 399. 

Wash.—MecMillen v. Hillman, 66 
Wash, ,27, 118 P 903; Krisch v. Inter- 
State Fisheries Co., 39 Wash. 381, 81 
P 855. 

Wis.—Morgan v. Hodge, 145 Wis. 
143, 129 NW 1083 (dictum); Horton 


v. lee, 106° Wis, 439, 82:.NW._ 360; 
Castenholz v. Heller, 82 Wis. 30, 51 
NW 432. 


HEng.—Vernon v. Keys, 12 Bast 633, 
104 Reprint 246, 4 Taunt. 488, 128 
Reprint 420 (per Lord Ellenborough). 

See also infra § 75 text and note 33. 

‘If a party is led to forbear in- 
quiry by false representations as to 
matters material and not collateral, 
jntentionally made with knowledge 
of their falsity for the purpose of 
inducing such forbearance or by 
fraudulent artifice or deceitful ma- 
noeuvres resorted to with the like 
knowledge and purpose, upon which 
he in fact relies the question of 
whether a careful and prudent man 
would have been misled in like cir- 


cumstances is immaterial.” Cromp- 
ton v. Beedle, 83 Vt. 287, 300, 75 A 
331, 336, 30 LRANS 748, AnnCas 


1912A 399. 

_ “The rule of law that in commer- 
cial transactions the parties trade ‘at 
arm’s length’ is venerable with age, 
but not fragrant with commercial 
honesty. It applies only where the 
struggle for advantage is in the 
open, with no masked batteries of 
fraud, and with no deceitful conduct 
by which one antagonist is dis- 
armed.” Marietta Fertilizer Co. v. 
Beckwith, 4 Ga. A. 245, 61 SE 149. 

42. Ark.—Mason v. Thornton, 74 
Ark. 46, 84 SW 1045. 

Tll.— Brown v. Krouse, 132 Ill. 177, 
23 NE 1012; Hunt v. Keating, 201 Ill. 
A, 587. 

Ind.—Voorhees v. Cragun, 61 Ind. 
A. 690, 112 NE 826. 

Iowa. —Rhodes v. Uhl, 178 NW 394, 
401 [cit Cyc]; Mattauch v. Walch, 


—— 
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hearer investigate for himself,*® especially if there 
was an implication that such investigation was un- 
Thus if the seller of personal property 
misrepresents the cause or nature of a patent defect 
or unsoundness in the article, and in this way throws 
the purchaser off his guard and induces him te 
buy without further inquiry, he becomes liable;4% 
and if the defect or unsoundness is latent a simi- 
lar misrepresentation by the seller,#® as that the 
article is ‘‘all right’’ ®° so far as he knows,®! renders 
him liable if he knows his statement to be false 
and omits to disclose the defect or unsoundness to 


136 Iowa 225, 118 NW 818. ; 
Mass.—M. & M., etc., Co., Inc. v. 
Hood Rubber Co., 226 Mass. PSE ES 
NE 234; Salem India-Rubber Co. We 
Adams, 23 Pick. 256. 
Hai .—Oswald v. McGehee, 28 Miss. 
Mo.—Scott 
597. 
N. Y.—Frank v. Bradley, hee, Co., 
42 App. Div. 178; 58 NYS 1032 
Or.—Aitken vy. Bjerkvig, 77 Or. 397, 
v. 


150 P 278. 

Eng.—Williamson 2 
East 446, 102 Reprint 439. 

[a] Giving an express warranty 
may have the effect of putting the 
buyer off his guard and preventing 
an examination by him, and in such 
a case the rule of the text may apply. 
Salem India-Rubber Co. v. Adams, 23 
Pick. (Mass.) 256; Williamson v. 
Allison, 2 East 446, 102 Reprint 439. 

43. U. S.—Stewart v. Wyoming 
Ranche Co., 128 U. S. 383, 9 SCt 101, 
32 L. ed. 439. 

Ark.—Mason vy. Thornton, 74 Ark. 
46, 84 SW 1048. 

Cal, —Hanscom vy. Drullard, U9Gaits 
234, 21 P 736. 

4 Mo—Stones v. Richmond, 21 Mo., 

N. C.—White Sewing Mach. Co. v. 
Bullock 216i NewGe Ws “14, 76 SE 634 
par Cye]; Stout v. Harper, STINE: 


v. Haynes, 12 Mo. A. 


Allison, 


S. C.—Chisolm v. Gadsden, 32 S. C. 
L. 220, 47 AmD 550. 

[a] Sale of cotton packed with 

sand.—The purchaser of cotton put 
up in bales is not bound to suppose 
that they are fraudulently packed 
with sand and other weighty sub- 
stances, and no degree of diligence 
is required of him in inquiring into 
such a thing. The rule caveat emp- 
tor does not apply where a fraud of 
this kind has been Apc ean Stout 
v. Harper, 51 N. C. 347. 
44, Christensen S Jauron, (Iowa) 
174 NW 499; Franke v. Kelsheimer, 
180 Iowa 251, 163 NW 239; Bell v. 
Harrison, 179 N. C. 190, 102 Si 200. 
But see Everist v. Drake, 26 Colo. A, 
273, 143 P 811 (holding that the fact 
that a party making misrepresenta- 
tions stated that the deal must be 
settled at once, and that the other 
party was too busy to investigate, 
do not establish trickery to prevent 
such investigation). 

45. West v. Anderson, 9 Conn. 107, 
21 AmD 737; Schneider v. Heath, 3 
Campb. 506; Fletcher v. Bowsher, 2 
Stark. 561, 3 ECL 530. See Baker v. 
Seahorn, 1 Swan (Tenn.) 54, 55 AmD 
724 (where the vendor of a horse, 
with actual knowledge that the eye 
of a horse is positively defective, 
merely suggests a doubt respecting 
its soundness, it is aS much a false 
representation or concealment as if 
no such doubt had been intimated, 
and even tends to aggravate the 
fraud). 

Qualified statements in general see 
supra §§ 51, 65. 


nieens McBeth v. Craddock, 28 Mo. 
‘a7. Singleton v. Kennedy, 9 B. 


Mon. (Ky.) 222; Stones v. Richmond, 
21 Mo. A, 17. 

48. See Sales [35 Cyc 67]. 

49. See Sales [35 Cyc 67]. 

50. See Sales [35 Cyc 67]. 

51. See Sales [35 Cyc 67]. 
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the buyer. 


Effect of intoxication. Representations made to 
an intoxicated person and inducing action by him 
while still intoxicated axe remediable;*? but the fact 
that complainant was intoxicated at the time the 
representations were made will not warrant recoy- 
ery where no action was taken until complainant 


chad become sober.®? 


[§_72] 


tial Relations.°4 


52. Godwin v. De Motte, 64 Ind. 

A. 394, 116 NE 17. 

58. Gratz v. Schuler, 25 Cal. A. 

MAA PSS 99: 

54. Confidential relations affect- 
ing: 

Degree of knowledge which the in- 
jured party must possess to pre- 
clude recovery see supra § 56. 

Duty to speak see supra § 18. 

Expression of opinion see supra §§ 
22-24, 

Fraud in equity see Equity § 88. 

Representations of law see infra § 


106. 

Right of fraud feasor to plead the 
negligence of his victim \as a de- 
fense see supra § 66. 

55. See supra §§ 59, 68. 
56. U. S.—Jeffries v. Wiester, 13 

F. Cas. No. 7,254, 2 Sawy. 135. 
Ala.—Hartley v. Frederick, 191 

Ala. 175, 179, 67 S 988 [quot Cyc]; 

Wilks v. Wilks, 176 Ala. 151, 57 S 

776; King v. White, 119 Ala. 429, 24 

Silo. 

Ark.—Hanger v. Evins, 38 Ark. 334. 

Cal.—Edward Barron Hst. Co. v. 
Woodruff Co., 163 Cal. 561, 126 P 351, 
42 sas ae 125. 

D. C.—George v. Ford, 36 App. 315 

(dictum). 

Ga.—Green v. Bryant, 2 Ga. 66; 
Williams v. Moore-Gaunt Co., 3 Ga. 
A. 756, 60 SE 372. 

Hawaii.—kKeanu v. Kamanoulu, 20 
Hawaii 96, 102 [cit Cyc]. 

Ida.—Watson v. Molden, 10 Ida. 
570, Tome 508. 

Ill.—Hauk vy. Brownell, 120 Ill. 161, 
11 NE 416; Nolte v. Reichhelm, 96 Ill. 
425; Pratt v. Worthington, 169 Ill. A. 
533; Howard v. Anderson, 162 Ill. A. 
256; Tolman v. Smith, 43 fll. A. 562, 

Ind.—Manley v. Felty, 146 Ind. 194, 
45 NE 74; Ingalls v. Miller, 121 Ind. 
188, 22 NE 995; Kinney v. Dodge, 101 
Ind. 573; Godwin v. De Motte, 64 Ind. 
A. 394, 116 NE 17; Lindley v. Kemp, 
88: Ind.A. 355, 76 NE 798; Hulett v. 
Kennedy, 4 Ind. A. 33, 30 NE 310. 


Iowa.—MecMullen v. Barris, 165 
Iowa 703, 147 NW 164; Hetland v. 
Bilstad, 140 Iowa 411, 118 NW 422; 
Schneider v. Schneider, 125 Iowa 1, 
98 NW 159; Faust v. Hosford, 119 
Towa 97, 93 NW 58. 

Ky.—Hicks v. Wallace, 190 Ky. 
287, 292, 227 SW 293 [quot. Cyc; 


May v. May, 96 SW 840, 29 KyL 1088. 


Mass.—Cheney v. Gleason, 125 
Mass. 166. 
Mich.—Trumbull v. January, 123 


Mich. 66, 81 NW 970; Picard v. Mc- 
Cormick, 11 Mich. 68. 

Mo.—Pomeroy v. Benton, 57 Mo. 
531; Hess v. Draffen, 99 Mo. A. 580, 
74 SW 440. 

Nebr.—Wustrack v. Hall, 95 Nebr. 
384, 145 NW 835. 

N. Y.—Murphy v. Murphy, 78 Misc. 
178, 137 NYS 872. 

Okl_—Stevens v. Reilly, 56 Okl. 
455) 156). P 157. 

Or.—Koehler v. Dennison, 72 Or. 
862, 143 P 649; Johnson v. Savage, 
50 Or, 294, 91 P 1082. 

Pa,—Edelman v. Latshaw, 180 Pa. 


(6) Relation of Parties—(a) Confiden- 
The rule requiring investigation °° 
does not apply if a relation of trust or confidence 
exists between the parties, so that one of them places 
peculiar reliance in the trustworthiness of the other, 
but in such eases the latter is under a duty to make 
a full and truthful disclosure of all material facts 
and is liable for either misrepresentation °° or con- 
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cealment.5? Upon similar principles it has been held 


419, 836 A 926 [rev 13 Montg. Co. atl: 
wore I.—Fisher v. Budlong, 10 R. I. 
S. D.—Davenport v. Buchanan, 6 S. 
D. 376, 61 NW 47. 
Tex.—North American Acc. Ins. 
Co. v. Miller, (Civ. A.) 193 SW 750, 


758 [eit Cye]. 

Wis.—Horton v. Lee, 106 Wis. 
439, 82 NW 360; Potter v. Necedah 
Lumber Co., 105 Wis.:25, 80 NW 88, 
81 NW 118; Bergeron y. Miles, 88 
Wis. 397, 60 NW 783, 43 AmSR 911; 
Wells v. McGeoch, 71 Wis. 196, 35 
NW 769. 

{a] Thus, where an heir, who had 
undertaken to settle an estate in- 
duced his coheir to sell her interest 
in the realty for an inadequate sum 
by misrepresenting the amount of an 
outstanding claim against the estate, 
the value of the interest sold, etc., 
the coheir could recover for fraud, 
having a right to rely upon such 
representations because of the con- 
fidential relation of the ~~ parties. 
Hulett v. Kennedy, 4 Ind. A. 33, 30 
NE ae 

57. Ala.—King v. White, 119 Ala. 
429, 24 S 71 

pen auinees v. Ledwidge, 109 Ark. 
297, 160 SW 200. 

Cal.—Bacon v. Soule, 19 Cal. A. 428, 
126 P 384 (dictum); Hdward Barron 
Est. Co. v. Woodruff Co., 163 Cal. 561, 
126 P 351, 42 LRANS 125. 

Ill.— Beach v. Wilton, 244 Ill. 418, 
91 NE 492. 

Iowa.—Hinkley v. Sac Oil, etc., Co., 
132 Iowa 396, 107 NW 629, 119 AmSR 


poe 
y.—Hicks v. Wallace, 190 Ky. 
087, 592, 227 SW 293 [quot Cyc]. 

Mich-—Beam  v. Macomber, 33 
Mich. 127; Picard v. MeCormick, 11 
Mich. 68. 

N. J.—Ricketts v. Tompkins, 73 N. 
J. Eq. 552, 68 A 1075. 

N. Y.—Dolan v. Cummings, 116 
App: Diy. 787, 102 NYS 91) [aff. 193 
N. Y. 688 mem, 86 NE 1123 mem]. 

Or.—Koehler v. Dennison, 72 Or. 
362, 1438 P 649. 

Wis.—Grant v. Hardy, 38 Wis. 668. 

See Tate v. Williamson, L. R. 1 Eq. 
528, 5386 [quot Holtzman v. Linton, 
27 App. (D. GC.) 241, 256] (“Wherever 
there exists such a confidence, of 
whatever character that confidence 
may be, as enables the person in 
whom confidence or trust is reposed 
to exert influence over the person 
trusting him, the Court will not al- 
low any transaction to stand, unless 
there has been the fullest and fairest 
explanation and communication of 
every particular resting in the breast 
of the one who seeks to establish a 
contract with the person so trusting 
him’). 

“When a confidential relation ex- 
ists, either in fact or in contempla- 
tion of law, it is the duty of the per- 
son in whom the confidence is re- 
posed to fully and fairly disclose 
every material matter within his 
knowledge of which he knows the 
other party to be ignorant. Failing 


that the rule requiring investigation cannot be in- 
voked by a third party who colluded with others 
having a confidential relation with plaintiff.>® 
confidential relations obtain redress may be had 
for representations upon which there would other- 
wise be no right to rely, such as expressions of 
opinion ®° as to law,® or value. 
that a confidential relation exists wherever trust 
and confidence are reposed by one party in another 
under such circumstances as to impose on the per- 
son trusted the obligation to act in good faith.®? 
Where the relations are as matter of law fiduciary, 
_ confidence will be presumed, but where no such re- 
lation exists confidence must be proved by extrinsic 
facts.°° The rule that a party has the right to rely 


Where 


It has been said 


to do so, the party in whom the con- 
fidence reposes is guilty of fraud, 
and is liable in damages for the re- 
sulting loss to the other party.’ 
Bacon v. Soule, 19 Cal. A. 428, 435, 
126 P 384. 

Concealment in general see supra 
§ 12 et seq. 

58.) Griffith wer Parks; 165 elles 
337; Wustrack v. Hall, 95 Nebr. 384, 
145 NW 835; North American Acc. 
inssuCom ye Miller, (Tex. Civ. A.) 193 
SW 750, 758 [cit Cyc]. 

[a] Tlustrations —(1) Where de- 
fendant vendor’. bribed  plaintiff’s 
agent and then in the latter’s pres- 
ence made false representations as 
to value, and was’ uncontradicted 
by such agent, plaintiff had a right 
to rely upon the representations as 
substantiated by the conduct of her 
own agent and could recover against 
defendant for the fraud. Wustrack 
v. Hall, 95 Nebr. 384, 145 NW 8385 
(2) One who knowingly colludes with 
agents deceiving their principal can- 
not plead lack of prudence on plain- 
tiff’s part in trusting his agents. 
Griffith v. Parks, 165 Ill. A. 337. (3) 
Where defendant insurance company 
secured a release from plaintiff, a 
widow with a claim against defend- 
ant for her husband’s death, by pro- 
curing a family friend, whom she be- 
lieved to be acting for her interests, 
to falsely represent that she could 
recover nothing under the policy and 
thereby induce her to accept a low 
amount in settlement of the claim, 
and it appeared that plaintiff was 
ignorant of the fact that her attor- 
ney had refused such settlement and 
believed it had been arranged by the 
attorney and her friend, such settle- 
ment was void for fraud. North 
American Acc. Ins. Co. v. Miller, 
(Tex. Civ. A.) 193 SW 750. 

59. See supra § 24. 

60. See infra § 106. 

61. See infra § 110. 

62. Bacon'v. Soule, 19 Cal. A. 428, 
126 P 384; Beare v. Wright, 14° N. D) 
26, 103 NW 632, 6 LRA 409, 8 AnnCas 
105 ,G: Miranovitz v. Gee, 163 Wis. 
246, 157 NW 790. 


[al Basis of relation.—A ‘‘confi- 
dential relation,” with which a 
“fiduciary ‘ relation” is ordinarily 


synonymous, is founded on trust or 
confidence reposed by one person in 
the integrity and fidelity of another, 
and precludes the-idea of profit or 
advantage to the person in whom 
confidence is reposed if derived from 
dealings with the other. It is any 
relation existing between parties to 
a transaction whereby one of them is 
in duty bound to act with the utmost 
good faith for the bénefit of the 
other. Bacon v. Soule, 19 Cal. A. 
428, 484, 126 P 384. 
Pyne Smith v. Patterson, 33 Oh. St. 
“The principle [that one may rely 
upon assertions where confidence is 
reposed] applies to every case where 
influence is acquired and abused, 
where confidence is reposed and be- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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upon a full and truthful statement by one bearing 
a confidential relation toward him is not, however, 
limited to relations held fiduciary as a matter of 
law,°+ but applies wherever the circumstances in- 
duced one party to repose trust and confidence in 
the other,°> as where confidence is induced by the 
personal friendship of the parties.%¢ 


trayed. The relations with which 
the court ... most ordinarily deals 
are those of trustee and cestui que- 
trust, and such like. It applies espe- 
cially to ‘those cases, for this reason, 
and this only, that from those rela- 
‘tions do not subsist, the confidence 
put and influence exerted. Whereas 
in all other cases, where those rela- 
tlons do not subsist, the confidence 
and the influence must be proved ex- 
trinsically; but where they are 
proved extrinsically the rules of rea- 
son and common sense, and the tech- 
nical’ rules of a court... are just 
as applicable in one case as in the 
other.” Smith v. Patterson, supra. 

64. Miranovitz v. Gee, 163 Wis. 
246, 252, 157 NW 790. 

“The relation and duties involved 
in it need not be legal, but may be 
moral, social, domestic, or merely 
personal.” Miranovitz v. Gee, supra. 

Confidential or fiduciary nature of 
particular relations: 

Agency § 353. 
Attorney and Client § 206 et seq. 
Corporations § 285 (relation of pro- 

moters to corporations), §§ 285-286 

(relation of promoters to. stock 

subscribers), § 3830 (relation of 

promoters to each other). 
Executors and Administrators § 387 

text and notes 18-20. 

Guardian and Ward [21 Cyc 104 et 


seq]. 

Husband and Wife [21 Cyc 1293 et 
seq]. 

Joint Adventures [23 Cye 455 et 
seq]. 


Deed and Child if29 «Cye. 1657 -et 
seq]. 

Partnership [30 Cyc’ 438]. 

Trusts [39 Cyc 293 et seq]. 

See also Fiduciary § 9; and cross 
references supra note 54. 

65. U. S.—Southern Trust Co. v. 
Lueas, 245 Fed. 286, 157 CCA 478. 

Ark.—Hanger v. Evins, 38 Ark. 
334. 

Tll.— Calkins v. Worth, 117 Ill. A. 
478; Griffith v. Parks, 165-1. A. 
337. 

Ind.—Godwin v. De Motte, 64 Ind. 
A. 394, 116 NE 17; Firebaugh v. 
Trough, 57 Ind. A. 421, 107 NE 301. 

Ky.—Thompson v. Randall, 90 SW 
251, 28 Kyl 716. 

Me.—Welch v. McGlinchy, 85 A 
942. ; 

Mich.—Armstrong’ v. Rachow, 205 
Mich. 168, 171 NW 389; Picard v. 
McCormick, 11 Mich. 68. 

N. J.—Ricketts v. Tompkins, 73 N. 
J. Eq. 552, 68 A 1075. 

N. D.—Beare v. Wright, 14 N. D. 
26, 103 NW 632, 69 LRA 409, 8 Ann 


Cas 1057 (dictum). 

ram a v. Patterson, 33 Oh. 
St. 70. 

Okl.—Stevens v. Reilly, 56 Ok1. 


ASD, LOO ED wok 

R. I.—Fisher v. Budlong, 10 R. 
TE.) 525. 

Tex.—Shaeffer v. Blanc, (Civ. A.) 
87 SW. 745.°* 


Wash.—Gray v. Reeves, 69 Wash. 
Bitte aA nel Sa ne Kare ; 
Wis.—Bergeron v. Miles, 88 Wis. 


397, 60 NW 783, 48 AmSR 911. 

[a] Rule applied.—(1) Young 
man of low mentality trusting the 
representations of older and more 
experienced men whom he _ had 
known many years. Godwin v. De 

otte, 64 Ind. A. 394, 116 NE 17. 
(2) Jgnorant woman induced to sell 
her property for less than half its 
value by the misrepresentations of 
a shrewd business man in whom 
she placed implicit trust. Shaeffer 
vy. Blanc, (Tex. Civ. A.) 87 SW 745. 
(3) Reliance upon real 
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The rule is | sentations ®® or 
broker’s misrepresentations induced 
by previous dealings and acquaint- 
ance and friendly attitude adopted 
by broker in instant transaction. 
Stevens v. Reilly, 56 Okl. 455, 156 P 
157. (4) Plaintiff, inexperienced, had 
known defendant a long time, was 
a tenant of defendants, and reposed 
confidence in the truth of his rep- 
resentations. Welch v. McGlinchy, 
(Me.) 85 A 942, (5) Reliance in- 
duced by fact that defendant owed 
plaintiff a debt of gratitude. and 
urged repayment of such debt as his 
reason for wishing plaintiff to buy 
a note. Thompson v. Randall, 90 
SW 251, 28 KyL 716. (6) A trust 
company, which negotiated exchange 
of properties between plaintiff and 
one of its clients, having proceeded 
so as to justify plaintiff in believ- 
ing that it was caring for her in- 
terests was bound to do so, and 
was liable in fraud for false rep- 
resentations which induced plaintiff 
to pay too much for such property 
in the futile hope of a profitable re- 
sale. Southern Trust Co. v. Lucas, 
245 Fed. 286, 157 CCA 478, (7) 
Where plaintiff was the family 
physician of defendant and defend- 
ant was cashier and manager of the 
bank where plaintiff carried his ac- 
count these facts did not show a 
fiduciary relation, but if defendant 
took advantage of confidence which 
he knew plaintiff placed in him he 
would be liable for fraud, even 
though fiduciary relations did not 
exist. Armstrong v. Rachow, 205 
Mich. 168, 171 NW 389. 

Although 


[b] Concealment. 
there is ‘no pre-existing fiduciary 
relation” a vendor will be held 
liable for failure to disclose all ma- 
terial facts where it appears that 
“the transaction was of such a 
nature that a trust relationship was 
necessarily created by force of the 
very circumstances involved.” 
Ricketts v. Tompkins, 73 N. J. Eq. 
552, , 55D, “68 SA» 1075. 

66. Firebaugh v. Trough, 57 Ind. 
A. 421, 107 NE 301; Gaisser v. Han- 
sen, 25 Oh. Cir. Ct. N. S. 262; Gray 
v. Reeves, 69 Wash, 374, 125 P 162; 
Miranovitz v. Gee, 163 Wis. 246, 157 
NW 790. Ai 

[a] Rule applied.—(1) Plaintiff, 
a foreigner, had a right to rely upon 
the representations of a friend and 
fellow countryman. Miranovitz v. 
Gee, 163 Wis. 246, 157 NW 790. (2) 
Woman ignorant of the value of 
bank stock had a right to rely upon 
representations as to its value 
made by a man with whom she had 
had friendly relations for many 
years. Gaisser v. Hansen, 25 Oh. 
Civay Gta see Oe. (3) Purchaser 
ignorant of mining conditions was 
justified in relying upon representa- 
tions respecting them made by a 
close personal friend thoroughly 
conversant with the subject. Gray 
v. Reeves, 69 Wash. 374, 125 P 162. 
(4) Widow deceived by trusted 
friends. Firebaugh v. Trough, 57 
Ind. A. 421, 107 NE 301. 

67. Ala.—King v. White, 119 Ala. 
429, 24 S 710. 


Ark.—Hanger v. Evins, 38 Ark. 
334. 
Colo.—Baum v. Holton, 4 Colo. 


A. 406, 86 P 154. 

Ill.—Nolte v. Reichelm, 96 Ill. 425; 
Haines v. Downey, 86 Ill. A. 378. 

Ind.—Ray v. Baker, 165 Ind. 74, 
74 NE 619; Harris v. McMurray, 23 
Ind. 9; Peter v. Wright, 6 Ind. 183; 
Shaeffer v. Sleade, 7 Blackf. 178; 
Lindley v. Kemp, 38 Ind. A. 355, 76 


estate LNE 798. 
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especially applicable if one party knows that the 
other is relying upon him for a full and truthful 
statement of all facts,°7 as where confidence is ex- 
pressly reposed.®§ 
tions are confidential is not borne out by the facts, 
it is obvious that the right to rely upon repre- 


But where the claim that rela- 


a full disclosure of all material 


Iowa.—Evans v. Palmer, 137 Iowa: 


425, 114 NW 912; McDowell v. Cala- 
well, 116- Iowa 475, 89 NW 1111; 
Teachout v. Van Hoesen, 76 Iowa 
113, 40 NW 96, 14 AmSR 206; 1 
LRA 664; King v. Sioux City Loan, 
suey Cos wt6.. Wows $11, 739 SaNiW; 

Me.—Bean vy. Herrick, 12 Me. 262,’ 
28 AmD 176. 

Mass.—Kilgore v. Bruce, 166 Mass. 
136, 44 NE 108; Brady v. Finn, 162 
Mass. 260, 38 NE 506. 
Mich.—Haton v. Winnie, 20 Mieh. 


156, 4 AmR 3877. 
Mo.—Derby v. Donahoe, 208 Mo.’ 
684, 106 SW 6382; American Hard- 


wood Lumber Co. v. Dent, 121 Mo. 
A. 108, 98 SW 814; Cahn v. Reid, 
18 Mo. A. 115. 

N. Y.—Smith v. Smith, 134 N. Y. 
62, 31 NE 258, 30 AmSR 617; Smith 
v. Countryman, 30 N. Y. 655; Slay- 
back v.e Raymond, 93 App. Div. 326, 
ee 931; Drake v. Grant, 4 NYS 

‘Or.—Smith v. Griswold, 6 Or. 440. 

Pa.—Atherhold v. Hughes, 209 Pa. 
156, 58 A 269; Kreamer vy. Smith, 187 
Pa. 209, 41 A 43. 
ee I.—Fisher v. Budlong, 10 R. I. 

Wis.—Potter v. Necedah Lumber 
ayy 105 Wis. 25, 80 NW 88, 81 NW 

Eng.—Haygarth v. Wearing, L. R. 
12 Eq. 320. 


68. Ark.—Grant v. Ledwidge, 109 
Ark. 297, 160 SW 200; Hanger v. 
Evins, 38 Ark. 334. 


Ida.— Baird v. Gibberd, 32 Ida. 
796, 189 P 56; Watson v. Molden, 10 
Tdar 57.09 P5013) 

Ill.— Beach vy. Wilton, 244 Ill. 413, 


91 NE 492. 
Iowa.—Ross v. Bolte, 165 Iowa 
499, 146 NW 31; Evans v. Palmer, 


137 Iowa 425, 114 NW 912. 
Mass.—Kilfore v. Bruce, 166 Mass. 
136, 44 NE 108. 


Mich.—Picard v. McCormick, 11 
Mich. ; 

Nebr.—Dwinnell v. Watkins, 86 . 
et 740, 748, 126 NW 304 [cit 
ye]. 


N. Y.—Schumaker v. Mather, 


133 
N. Y. 560 mem, 30 NE 755 [aff 14 
NYS 411]. ‘ 


N. C.—Blacknall v. Rowland, 108 


N. C.. 554, 13 SE 191, 116 N, C. 389, 
21 SE 296. 
Eng.—Lysney v. Selby, 2 Ld. 


Raym. 1118, 92 Reprint 240. 
“Where one of the parties de- 
clines an examination, upon the 
grounds of his want of experience 
and judgment; and expressly de- 


elares that he confides in the judeg-: 


ment of the other. This imposes 
upon the other, if he accepts the 
trust, the duty of fair representa- 
tions, even as to matters which 
might easily have been seen by one 
well acquainted with the subject of 
the negotiation.” Hanger v. Evins, 
88 Ark. 334, 340. 

69. Colo. Mayo v. Wahlgreen, 9 
Colo, A. 506, 50 P 40. 

Ga.—Crawford v. Crawford, 134 
Ga. 114, 67 SE 673, 28 LRANS 353, 
19 AnnCas 932; Hart v. Waldo, 117 
Ga. 590, 48 SE 998 (per Candler, J.). 

Tll—Eckman v. Webb, 116 Ill. A. 


467. 

Iowa.—State Bank v. Brown, 142 
Iowa 190, 119 NW 81, 134 AmSR 
412; Bosley v.-Monahan, 137 lowa 


650, 112 NW 1102. : 
Mich.—Mayhew v. Phoenix Ins. Co., 
238 Mich. 105. 


N. Y.— McNulty v. Myers, 179 
App. Div. 898, 165 NYS 861. 
N. D.—Beare v. Wright, 14 N, 
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facts 7° cannot be sustained upon. 


where the inference of trust and confidence arising 
from the relation of the parties is rebutted by ex- 
trinsic evidence showing that no confidence was 
actually reposed,”! or where the relation itself is 
insufficient to justify the reposing of confidence,’? 
with respect to the particular transaction involved. 
In accordance with the fore- 
going principles lability for fraud has been im- 


Applications of rule. 


D. 26, 103 NW 632, 69 LRA 409, 8 
AnnCas 1057. 

{a] MDllustrations.—(1) An insur- 
ance adjuster, who disputes’. the 


claims of a person insured, and oc- 
cupies a hostile position throughout 
the negotiations, and gives his 
Opinion falsely concerning the legal 
rights of the parties on questions 
of law and on facts, where the as- 
Sured has the same knowledge or 
means of knowledge with himself, 
cannot be regarded as occupying any 
fiduciary relation which will entitle 
the assured to rely upon his repre- 
sentations, Mayhew v. Phcenix Ins. 
Co;,-23. Mich. 105: 
tiff was an inexperienced woman in 
bad health and defendant was an 
insurance agent, these facts did not 
constitute confidential relations so 
as to warrant plaintiff in relying 
on defendant’s misrepresentations 
of law and defendant was within 
the rule exempting one from lia- 
bility for expressions of opinion as 
to the law. Hart v. Waldo, 117 Ga. 
590, 43 SE 998 (per Candler, J.). 
[b] Mere fact of acquaintance 
and friendly relations do not justify 
application of rule. Bosley v. Mon- 
ahan, 137 Iowa 650, 112 NW 1102. 
{c] Relation of teacher and adult 
pupil is not such a confidential re- 
lation as to entitle the pupil in pur- 
chasing land from the teacher to 
rely upon the latter’s expressions of 
opinion as to its value. Mayo v. 
Wahlgreen, 9 Colo. A. 506, 50 P 40. 


70. Bacon v. Soule, 19 Cal. A. 428, 
126 P 384; Bawden y. Taylor, 166 
ll. A. 443. 

Concealment in general see supra 
§ 12 et seq. 

71. Bosley v. Monahan, 137 Iowa 


650, 112 NW 1102; Subke v. Gonder, 
9%, Kant) 414, 155) P* 793. 
{a] Illustrations. — (1) Where 
both principal and agent had equal 
Opportunity to inspect realty which 
the agent sold to the _ principal 
while acting as a broker for both 
purchaser and vendor, and the realty 
had no market price, the agent’s 
statentent as to its value was an ex- 
pression of opinion and did not be- 
long in the category of those 
opinions upon which a charge of 
false representations could be based. 
Subke v. Gonder, 97 Kan. 414, 155 
P93: (2) Where a purchaser’ of 
real estate knew that a third per- 
son was attempting to effect a sale 
of a farm to secure his share of the 
commissions, the fact that the pur- 
chaser and the third person sus- 
tained friendly relations did not 
justify the former in assuming that 


the latter was not consulting his 
own interests in a business trans- 
action, so that the former could 


not rely on representations of the 
jJatter with respect to the price fixed 
by the owner. Bosley v. Monahan, 
137 Iowa 650, 112 NW 1102. 

72. U. S.—Southern Trust Co. v. 
Lucas, 245 Fed. 286, 157 CCA 478. 

Coio.—Mayo v. Wahlgreen, 9 Colo. 
A. 506, 50 P 40. 

Ga.—Hart v. Waldo, 117 Ga, 590, 
43 SE 998. 

Tll.—Eckman vy. Webb, 116 Ill. A. 
467. 

Ind.—Clodfelter v. Hulett, 72 Ind. 
10836 

Iowa.—State Bank v. Brown, 142 


Iowa 190, 119 NW 81, 134 AmSR 412. 
Oh.—Spencer v. King, 5 OhS&CP 


(2) Where plain-, 


FRAUD 


this ground, as 


cipal and 


1135553) OBNP 270; 

N. S.—Pickford vy. Thompson, 40 
NewS: 7.632: 

[a] Relations held not confiden- 


tial.—(1) Minister of the gospel and 
woman. Spencer v. King, 5 OhS&CP 
113, 3) ;OhNP 270... (2) Preacher -and 
member of congregation. Hekman 
v. Webb, 116 Ill. A. 467. (3) Teach- 
er and adult pupil. Mayo v. Wahl- 
green, 9 Colo. A. 506, 50 P40. (4) 
Relation of insured, ‘‘ a woman, in 
bad health, and not accustomed to 
such business,’ and an insurance 
agent who misrepresented the legal 
effect of her policy was not fiduciary 
‘so as to give insured the right to 


rely upon his representation. Hart 
HE lit 117 Ga. 590, 593; 43 SE 


Relation of blood brothers and 
brothers-in-law see infra text and 
notes 93-97. 

73. Bacon v. Soule, 19 Cal. A. 428, 
126 P 384; Van Gundy v. Steele, 261 
Ill. 206, 103: NE 754; Armstrong v. 
Rachow, 205 Mich. 168, 171 NW 389. 

[a] Directors and stockholders; 
individual transactions.—As to in- 
dividual transactions between direc- 
tors of a corporation and a stock- 
holder thereof, in which the officers 
are not acting as representatives of 
the corporation, there is no confi- 
dential relation merely because of 
their relations to the corporation 
and, therefore, the rule requiring a 
full disclosure of material facts 
does net apply. Bacon y. Soule, 19 
Cailet Av 2 850 1:2 6 Pod 843 

{b] The relation of banker and 
customer is not fiduciary (1) as re- 
spects an exchange of lands between 
the two as individuals. Van Gundy 
v. Steele, 261 Ill, 206, 103 NE 754. 
(2) As respects a personal sale of 
corporate stock by the banker to the 
customer, Armstrong v._ Rachow, 
205 Mich. 168, 171 NW _ 3889. 

74. Edward Barron Est. Co. v. 
Woodruff Co., 168 Cal. 561, 126 P 351, 
42 LRANS 125. 

75. See Attorney and Client § 221. 
: Stephens v. Collison, 249 Ill. 
225, 94 NE 664; Reed v. Peterson, 
91 Ill. 288; Haston-Taylor Trust Co. 
v. Loker, (Mo. A.) 205 SW 87; Al- 
ae v. Frawley, 106 Wis. 638, 82 NW 
593. 

77. Stewart v. Baldwin, 86 Wash. 
62, 149), P 662. See Exxecutors and 
Administrators § 387. 

78. Johnson v. Savage, 50 Or. 294, 
ORT es 50) cag 

Relation as one of trust and con- 
fidence see Guardian and Ward [21 
Cyc 105 note 67]. 

79. See Husband and Wife. 

[a] An administrator stands in 
a fiduciary relation to those bene- 
ficially interested in the estate. 
Stewart v. Baldwin, 86 Wash. 63, 149 
P 662. 

80. Larson v. McMillan, 99 Wash. 
626, 170 P 324. 

{a] For example, the relations of 
parties to a bigamous marriage are 
fiduciary as respects the innocent 
and deceived party. Larson v. Mc- 
Millan, 99 Wash. 626, 170 P 324. 

81. Champion v. Woods, 79 Cal. 
lem clo, Ho 4ou ilo AA Scugbeo. 

{a] For instance, after a wife 
has instituted proceedings for di- 
vorce, her relation to her husband 
becomes sufficiently hostile to put 
her in the position of any other per- 
son with respect to the necessity of 
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posed for representations or concealment occurring 
in transactions between architect and élient,’* at- 
. torney and client,’® executors *® or administrators “7 
and the persons whom they represent, guardian and 
ward,’® husband and wife,’® including bigamous 
relations as affects an innocent party thereto,%° 
except when a divorce suit 
ent and child,*? physician and patient,’* ,prin- 
agent,** i 


is pending,®! par- 


and trustee and cestui que 
making efforts to test the truth of 
representations made by her hus- 
band. Champion v. Woods, 79 Cal. 
17, 21 P 534, 12 AmSR 126. 

82. Robinson vy. Glass, 
211; May v. May, 96 SW 840, 29 
KyL 1033; Johnson v. Savage, 50 Or. 
294, 91 P 1082; Baldock v. Johnson, 
14 Or. 542, 13. P 434. See Hunters, 
McCammon, 119 App. Div: 326, 327, 
328, 104 NYS 402 (where there was 
no “specific testimony’? meeting “the 
legal definition of actual fraud,” but 
the court set aside a conveyance of 
an aged mother to her adult daugh- 
ter because obtained by the liatter’s 
promises of comfort and care made 
without intention to fulfill them, 
stating that ‘where the relation be- 
tween the parties is that of parent 
and child . transactions between 
them are scrutinized with extreme 
vigilance, and clear evidence is re- 
quinsdits.. 3 that there was no 
fraud’’). 

[a] Child deceived by parent.— 
A conveyance made to a parent by 
his child in reliance upon the par- 
ent’s misrepresentations will be set 
aside because of the fiduciary rela- 
tionship. Baldock v. Johnson, 14 Or. 
542, 13 P 434. 

[b] Parent deceived by chila.— 
(1) Deed of aged father set aside 
because induced by _ misrepresenta- 
tions of his legal rights made by an 
adult son. May v. May, 96 SW 840, 
29. Kyl 10338. (2) Where parents 
neglected to read a mortgage before 
execution because they trusted to 
the false representations of their 
son and agent, it could be set aside 


for fraud. Robinson y. Glass, 94 
Inds wade 
{[c] Stepchildren and stepfather. 


—Adult stepchildren are justified in 
relying on their stepfather’s repre- 
sentations as to matters affecting 


their deceased mother’s estate. 
eoanee v. Savage, 50 Or. 294, 91 


8a7° Missouri,~ <etey = Ree; Cone. ve 
Maples, (Tex. Civ. A.) 162 SW 426. 
[a] Rule applied. — Plaintiff em- 


ployee could justly repose confidence. 


in defendant employer’s physician, 
who was treating plaintiff, and had 
the right to rely upon the physi- 
cian’s representations that personal 
injuries received by plaintiff were 
of a temporary nature and such not 
being the case could avoid a release 


signed in reliance thereon. Mis- 
souri, etc., R. Co. v. Maples, (Tex. 
Civ. A.) 162 SW 426. 

84 U. S.—Jeffries v. Wiester, 13 


EE. Cas. No. 7,254, 2 ‘Sawy. 135. 
Cal.—Vance v. Supreme Lodge F. 
Bis U5 (Calica 78) Jae PR Sse 
Ga.—Williams v. Moore-Gaunt Co., 
3 Ga.A./ 756560 SE 372) 
Iil.—Pratt v. Worthington, 169 Tll. 
A. 533; Griffith v. Parks, 165 Ill. “A. 


337; Howard vy. Anderson, 162 Til. 
A. 256; Tilden v. Blackwell, 94 TIll. 
A. 605. : 

Saori nce v. Glass, 94 Ind. 


Iowa.—F aust v. Hasford, 119 Iowa 
97, 93 NW 58. 


Kan.—Subke v. Gonder, 97 Kan. 
414, 155 P 798, 

Mass.—Cheney v. Gleason, 125 
Mass. 166. 

Mo.—Brigham v. T. D. Judy Inv. 
Co:,| CAS) 186° SW) 05; 


Or.—Koehler v. Dennison, 72 Or. 
362, 148 P 649. : 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


94: winds s 
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§§ 72-73] 


trust.coee 


ners,®°' or officers, directors, and 
the same corporation.®? 


See Agency §§ 353, 363-364. 

[a] Ilustrations.—(1) Where de- 
fendant, who acted as _ plaintiff's 
agent in making an investment for 
her, falsely represented that the 
mortgage taken as security was a 
first mortgage, plaintiff was justified 
in relying on defendant’s repres- 
sentations, and was not guilty of 
negligence in failing to resort to the 


records to ascertain their falsity. 
Faust v. Hosford, 119 Iowa 97, 93 
NW 58. (2) A principal has the 


right to rely upon her agent’s rep- 
resentations and, if misinformed by 
him both as to the actual facts and 
the legal purpose of a paper she is 
induced to sign, may secure redress 
for such fraud. Williams v. Moore- 
Gaunt:Co., 3 Ga. A. 756, 60 SE 372. 
(3) A principal may, without in- 
quiry, rely on the statements of his 
agent or confidential adviser as to 
the contents of a written instru- 
ment presented for signature by a 
third person to whom the agent or 
confidential adviser should, if faith- 
ful to his trust, occupy an adverse 
relation, and, in case of fraud, the 
principal may obtain relief. Robin- 
son v. Glass, 94 Ind. 211.. (4) A bar- 
ber who represented to plaintiff that 
he was engaged in finding locations 
for business, upon whose informa- 
tion plaintiff acted, became plain- 
tiff’s agent, establishing a relation 
of trust and confidence, requiring a 
full disclosure of the facts and ren- 
dering the barber liable for deceit 
in representing that a lease of the 
premises sold to plaintiff would be 
secured when he knew that the 
premises would be rented to plaintiff 
for only one month. Koehler v. 
Dennison, 72 Or. 362, 143 P 649. 
85-86. See Trusts [39 Cye 290 et 


Johnson v. Gavitt, 114 Iowa 
86 NW 256; Teachout v. Van 
76 Iowa 113, 40 NW 96, 14 
Hess «v. 


gs. King v. White, 119 Ala. 429, 
24 S 710; McMullen v. Harris, 165 
Iowa 703, 147 NW 164; Paddock v. 
40 Tex. Civ. A, 226, 230, 88 
Sw _ 419. : 

“The relation of joint purchasers 
of property is fiduciary, in the same 
general sense as is that of an agent 
dealing with his principal, and one 
will not be permitted to acquire a 
secret advantage in the purchase 
over his associates.” Paddock v. 
Bray, supra. 

s9, Ala.—King v. White, 119 Ala. 
429, 24 S 710. 

Conn.—Allen v. Barhoff; 90 Conn. 
183, 96 A 928, 929 [cit Cyc]. 


Draffen, 


111.—Vennum v, Palmer, 123 Il. 
A. 619; Hinton v. Ring, 111 Ill. A. 
369. 

Iowa.—McMullen v, Harris, 165 


Iowa 703, 147 NW 164; Johnson v. 

Gavitt, 114 Iowa 183, 86 NW 256. 
S. D.—Davenport v. Buchanan, 6 

Seen 306) 6k UN We 4c 


Tex.—Paddock v. Bray, 40 Tex. 
Civ, A. 226,° 88 SW, 419. 

Wash.—Kennah vy. Huston, 15 
Wash. 275, 46 P 236. 

Wis. — Sanders v. Newman, 181 


NW 822; Bergeron v. Miles, 88 Wis. 
397, 60 NW 783, 43 AmSR 911; Grant 
v. Hardy, 33 Wis. 668. 


The same principles are applicable to per- 
sons jointly entering into a business enterprise,’? 
such as joint purchasers,** who are liable for induc- 
ing their copurchasers to pay more than a fair share 
by misrepresenting the purchase price ®° or the origi- 
nal cost,°® or parties associated in business as part- 


It has been held that the 
mere blood relation of brothers,9? or brother and 
sister,°* and a fortiori that of brothers-in-law,?® is 
insufficient to raise a presumption of confidence. But 
the blood relation is evidence tending to show trust 
and confidence,®* and, where in such a case confi- 


FRAUD 
[§ 73] (b) 
ity,” value,?? 


stockholders of 


But see Mayo v. Wahlgreen, 9 Colo. 
A. 506, 50 P 40 (where the court held 
that plaintiff and defendant did not 
occupy a confidential relation so as 
to give plaintiff the right to rely upon 
defendant’s statements, but added 
that if defendant, to induce plaintiff 
to engage in a joint purchase, repre- 
sented that plaintiff would purchase 
on the same terms as defendant, de- 
fendant would be liable for the fal- 
sity of such representation). 

90. Teachout v. Van Hoesen, : 76 
Iowa 1138, 40 NW 96, 14 AmSR 206, 
1 LRA 664; Hampson v. Spong, 103 
Kani 0% 73 SP \ 909 Pickett > vs 
Wren, 187 Mo. A. 83, 174 SW 156; 
Garrett v. Wannfried, 67 Mo. A. 
437; Garrison v. Bowman, (Tex. Civ. 
A.) 183 SW 70, 73. See also Joint 
nowenbanes [23 Cye 455 notes 39-— 


“When representations as to the 
cost of property are made by a per- 
son purchasing jointly for himself 
and another, or by a person turning 
property already acquired over to 


an association, of which he is a 
member, such representations are 
statements of fact, which may be 
properly relied upon, and, if false. 


will support an action for fraud.” 
Garrison v. Bowman, supra. 

fa]. In a formation of a corpora- 
tion there is a mutual trust between 
the parties, and a false representa- 
tion, as to the actual cost of ma- 
trial furnished by one of the 
parties and going into such joint 
enterprise, and for part of which 
the party making the representation 
receives the price from the other, is 
not an expression of opinion on 
value but a misrepresentation of a 
material fact constituting a breach 
of faith and amounting to action- 
able fraud. Garrett v. Wannfried, 
67 Mo. A. 4387. 

[b] Partners as joint purchasers, 
—A false statement that a thing 
cost a certain sum is a fraudulent 
representation, when one partner is 
telling another the price paid for 
partnership property, one half of 
which the other is to contribute. 
Hampson y. Spong, 103 Kan. 400, 173 
Peg909: 

91. Kan.—Hampson vy. Spong, 103 
Kans) 4 003 lis Pato 09. 


Mich.— Beam -y. Macomber, 33 


Mich. 127. 
Mo.—Pomeroy v. Benton, 57 Mo. 
531. 


S. D.—Davenport v. Buchanan, 6 
Se0D. 365 561) NiWs-47. : 

Wash.—Salhinger v. Salhinger, 56 
Wash: 134) 137%, 105° 236. 

“There is no stronger fiduciary re- 
lation known to the law than that 
of a copartnership.” Salhinger v. 
Salhinger, supra. 

[a] Partner held liable for inten- 
tional concealment of facts from co- 
partner.—Beam v. Macomber, 33 
Mich. 127. 

92, Voorhees v. Cragun, 61 Ind. A. 
690, 112 NE 826; Elliott v. Baker, 
194 Mass. 518, 80 NE 450; Fisher 
vy. Budlong, 10 R. I. 525. 

[a] The president of a corpora- 
tion was liable for misrepresenta- 
tions of the value of stock, which 
from the relation of president and 
stockholder plaintiff seller had a 
right to rely upon, Wisher vy. Bud- 
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dence has been reposed and violated, redress may be 
had for the fraud.%* 

Representations by 
Third Party. Although representations as to qual- 
and condition? 
garded as nonactionable expressions of opinion 
upon which there is no right to rely where they 
are made by a party to the transaction involved, 
such misrepresentations are actionable misstate- 
ments upon which there is a right to rely where 
they are made by an apparently disinterested third 
person,” the reason for the distinctiox being that 
' where such representations are made by a party 


Disinterested 


are generally re- 


Loney ir Lao 2 oO: 

[b] Directors and stockholders.— 
The relation of corporate directors 
toward the stockholders is fiduciary. 


Elliott v. Baker, 194 Mass, 518, 80 
NE 450. 
93. Crawford v. Crawford, 134 


Ga. 114, 67 SE 673, 29 LRANS 353, 
19 AnnCas 982. 

[a] “There is no presumption 
that such relation exists between 
brothers, arising solely from the 
fact that they are so related. Ifa 
confidential or fiduciary relation 
exists between brothers, it must be 
shown by proof; and the burden is 
upon the party asserting the exist- 
ence of such relationship to affirma- 
tively show the same.” Crawford 
v. Crawford, 134 Ga. 114, 67 SE 673, 
675, 28 LRANS 353, 19 AnnCas 932. 

94. Bacon v. Soule, 19 Cal. A. 428, 
435, 126 P 384. 

“The mere fact that the parties 
to the transaction are brother and 
sister does not in and of itself 
create a confidential relation.” 
Bacon v. Soule, supra. 

95. Bawden v. Taylor, 254 Ill. 464, 
98 NE 941. 

96. Bacon v. Soule, 19 Cal. A. 428, 
L260 Posse 

97. Lindley v. Kemp, 88 Ind. A. 
355, 76 NE 798; Dolan v. Cummings, 
116 App. Div. 787, 102 NYS 91 [aff 
193 N. Y. 688 mem, 86 NE 1123 
mem]; Gaisser v. Hansen, 25 Oh. 
Cir-"Ct. N.S: 262: 

[a] A woman, ignorant of the 
value of bank stock she takes in ex- 
change for realty, is justified in 
relying upon representations of its 
value made by a brother with whom 
she is on friendly terms. Gaisser v. 
Hansen, 26 Oh. ‘Cire Ct» NiawSs 262: 

[b] Clergyman cheating aged 
sister.—Where plaintiff, an aged, in- 
firm, and ignorant widow, trusted 
defendant because he was. her 
brother, a successful business man, 
and a clergyman, and in pursuance 
of such trust and confidence relied 
upon his representations that as a 
widow she was exempt from taxation, 
and where for nonpayment of taxes 
her realty was subjected to legal 
proceedings as a result of which a 
third party acquired a lien thereon 
and in pursuance of an oral agree- 
ment mailed plaintiff a mortgage for 
unpaid taxes which plaintiff was to 
execute, but such mortgage was in- 
tercepted by defendant who :con- 
cealed it from plaintiff and falsely 
represented to such third party, 
after he had bought the realty at 
foreclosure in the belief that plain- 
tiff had refused to sign the mort- 
gage, that defendant would care for 
plaintiff and thereby induced such 
third party to sell the realty to de- 
fendant for a low price and defend- 
ant thereupon failed to care fon 
plaintiff, but resold the property at 
a profit to himself,, defendant was 
guilty of fraudulent conduct. Lind- 
ley v. Kemp, 38 Ind. A, 355, 76 NE 


798. 
98. See infra § 104. 
99. See infra-§ 110. 


1. See infra § 104. 


2. Ill—Witherwax v. Riddle, 12% 
Tll,. 140, 13. NE 545; Endsley v. 
Johns, 120 Ill. 469, 12 NE 247, 60 
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to the transaction the hearer is put upon his guard, 
but where they are made by a third party with no 
apparent motive to deceive the hearer is thrown | 
off his guard and more readily induced to rely 


thereon.® 


[§ 74] 


plainant.* 


made to him.® 


AmR 572; Kenner y. Harding, 85 
Ill. 264, 28: AmR 615. 
Mass.— Medbury v. Watsoa, 6 


Metc, 246, 39 AmD 726. 
Minn.—Neelund v. Hansen, 144 
Minn. 228, 175 NW 538; Busterud v. 
Farrington, 36 Minn. 320. 

N. D. Garrett Co. v. Mc- 
Comb, 58 App. Div. 419, 68 NYS 
99 


Vt.—Adams v. Soule, 33 Vt. 538. 

[a] Representation by person re- 
ferred to.—If the owner of land, to 
induce another to purchase it, not 
only misrepresents the value him- 
self, but fraudulently refers the 
other to a third person in order that 


the latter may make like false rep-| 


resentations, he is responsible for 
it, and is guilty of a fraud if the 
other party relies on such repre- 
sentations, and refrains from mak- 
ing an examination. Witherwax, v. 
Riddle, 121 Ill. 140, 13 NE 545. 

3. Medbury v. Watson, 6 Metc. 
(Mass.) 246, 39 AmD 726. 

Right to rely upon representations 
of the quality, value, and condition 
AG) Serko: property see infra §§ 104, 

4. Necessity for intent to induce 


action by complainant see supra 
$§ 46-48, 
Representations not communi- 


cated to complainant as affecting the 
issue of fact of reliance see supra 
§ 59 text and notes 92, 93. 

5. McKee v. Rudd, 222 Mo. 344, 
121 SW 312, 138 AmSR 529; Lem- 
' beck v. Gerken, 88 N. J. L. 329, 96 
A 577; Van Kleeck v. Le Roy, 37 
Barb. (N. Y.) 544 [aff 4 Abb, Dec. 
479]; McCracken v. West, 17 Oh. 16, 
26 


“If a false statement should be 
made to one person to induce him 
to do a particular act, the balance 
of the world have no legal right to 
rely upon it; and if they do so, and 
suffer from it, they cannot recover 
compensation against the person 
who made the false statement.” Mc- 
Cracken v. West, supra. 

[a] Reason for rule—‘“If every 
one might take up and act upon any 
assertion he heard made or saw in 
print as one made for him to act 
upon, and the truth of which was 
warranted by the asserter, the ordi- 
nary conversation of business and 
of society would become unsate and 
the customary publication of cur- 
rent news or supposed news would 
only be made under the most serious 
pecuniary responsibility.” Cooley 
Torts (8d ed) p 943 [quot Lembeck 
v. Gerken, 88 N. J. L, 329, 331, 96 A 


DYAtl.. ’ 
. 6 Diel v. Kellogg, 163 Mich. 162, 
128 NW 420. 

[a] Decoy letter.—A letter con- 


taining misrepresentations and writ- 
ten to a third party with the intent 
that it shall be shown to a possible 
purchaser of corporate stock may be 
relied. upon by such purchaser and 
constitutes actionable fraud against 
him. Diel v. Kellogg, 163 Mich. 162, 


128 NW 420. 
7. Independent investigation: 
Affecting: 
Belief of injured party see supfa 
§ 55 note 43. 
Right of rescission of sale of 
realty see Vendor and Purchaser 


; [39 Cye 1263]. 
Partial reliance on see infra § 76%. 


(7) Representations Not Made to Com- 
One has no right to rely upon repre- 
sentations unless they were directly or indirectly 
But representations made to a third 


FRAUD 


[$75]. he 


8. Gregory v. Schoenell, 55 Ind. 
101; Stearn v. Clifford, 62 Vt. 92, 
18 A 1045. 


9 Bradley v. Oviatt, 86 Conn. 63, 
84 A 3821, 42 LRANS 828; Hess v. 
Young, 59 Ind. S793 Port. v. Wil- 
liams, 6 Ind. 219. 

10. U. S.—Farnsworth vy. Duffner, 
142°. 48.948), 12, SCtri64, 35-ta.,.ed. 
981; Marrar »vii; Churchill; (135. 2U.4S. 
609, 10 SCt 771, 34 L. ed. 246; South- 
ern Dev. Co. v. Silva, 125 U. S. 247, 
Su.SCtES8i3s 34 i edia.678)¢Currary av. 
Smith, 149 Fed. 945, 81 CCA 537; 
Mather v. Barnes, 146 Fed. 1000; 
Pittsburg, L., vete..Co.,"v.. Northern 
Cent. L. Ins. Co., 140 Fed. 888 [aff 
148 Fed. 674, 78 CCA 408]; Smith v. 
Curran, 138 Fed. 150; Chemical Bank 
v. Lyons, 137 Fed. 976; Stratton’s 
Independence y. Dines, 126 Fed. 968 
[aff 185 Fed. 449, 68 CCA 161 (cer- 
tiorari den 197 U.S. 628, 25 SCt 800, 
49 L. ed. 911)]; Brown v. Smith, 109 


Fed. 26; Alger v. Keith, 105 Fed. 
105, 44 CCA 3871; Billings v. Aspen 
Min., ete.,, Co}, 51 Fed. 338, -25°CCA 


252 [app dism 150 U. S. 31, 14 SCt 
4, 37 L. ed. 986]. 

Ala.—Tillis v. Smith Sons Lumber 
Co. 188 Ala. 122, 65 S 1015; Gray- 
bill v. Drennen, 150 Ala. 227, 43 S 
568; Moses v. Katzenberger, 84 Ala. 
95, 4 S 237; Saltonstall v. Gordon, 33 


Ala. 149. 
Ark.—Grider v. Clopton, 27 Ark, 
Federal 


244, 

Cal.—Hallidie v. First 
Trust, Co., 177 Cal. 600, 171 P 431;. 
Spinks v. Clark, 147 Cal. 439, 82 P 
45; Colton v. Stanford, 82 Cal. 351, 
23<P°16,-16 AmSR 1373" Gratz icv: 
Schuler, 25 Cal. A. 117, 142 P 899. 

Colo.—Moore v. Carrick, 26 Colo. 
A. 97, 140 P 485. 

D. C.—Security Inv. 
rett, 3 App. i 

Ga.—Morris v. Morris, 95 Ga. 535, 
20 SE 506. 

Ida.—  Breshears v. Callender, 23 
Ida. 348, 131 P 15; Brown v. Bledsoe, 
1 Ida. 746. 

Tll.— Bouxsein v. 
Nat. Bank, 291 Ill. 500, 127 NE 133; 
Crocker v. Manley, 164 Ill. 282, 45 
NE 577, 56 AmSR 196; Dady v. Con- 
dit, 163 Ill. 511, 45 NE 224; Fauntle- 
roy v. Wilcox, 80 Ill. 477; Fisher v. 
Dillon, 62 Ill. 379; Goldschmidt. v. 
Lessaris, 192 Ill. A. 268; Shamberg 
v. ‘Stearns,’ 178 Ill. A. 587; Austin 
Powder Co. v. Crouch, 175 Tll. A. 494.. 

Ind.—Farrell v. Hunt, 124 NE 745; 
Ft. Wayne First Nat. Bank v. Gar- 
ner, 187 Ind. 391, 118 NE 813, 119 
NE 711; Craig v. Hamilton, 118 Ind. 
565, 21 NE 315. 

Iowa.—Noble v. Renner, 177 Iowa 
509, 159 NW 214 (dictum); Long v. 
Davis, 136 Iowa 734, 114 NW 197; 
Bankson v. Lagerlof, 75 NW 661; 
Armstrong v. Breen, 101 Iowa 9, 69 
NW 1125. 

Kan.—Anderson v. Kirby, 105 
Kan. 596, 185 P 894; Munkres v. Mc- 
Caskill, 64 Kan. 516, 68 P 42. 

Ky.—Drake v. Holbrook, 92 SW 
297, 28 KyL 1319; Newton v. Levy, 
82 SW 259, 26 KyL 476; Sohan v. 
Gibson, 118 Ky. -403, 80 SW 1178, 
26 Kyl 279; Newton v. Terry, 22 
Sw. 159, 138 Kyl 698: 

Mda.—Bly v. Stewart, 2 Md. 408. 


Co. v. Gar- 


Granville First 


_ Mass.—Bowker v. Delong, 141 
Mass. 315, 4 NE 834; Poland v. 
Brownell, 131 Mass. 188, 41 AmR 


215. 
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party with the intent that they be shown to com- 
plainant may properly be relied upon by the latter.® 
Independent Investigation.’ 
not secure redress for fraud where he acted in re- 
liance upon his own knowledge ® or judgment ® based 
upon independent investigation.1° This rule is espe- 
cially applicable where the representee’s investiga- 
tion was undertaken at the suggestion of the rep- 


One can- 


Mich.—Candler v. Heigho, 208 
Mich, 115, 175 NW 141; Whiting v. 


Hill, 23 Mich. 399. 
Minn.—Kraus v. National Bank of 
Commerce, 140 Minn. 108, 167 NW 


353; Meland v. Youngberg, 124 Minn. 
446, 145 NW 167, AnnCasi915B 775; 
Cobb v. Wright, 43 Minn. 83, 44 NW 
662. 


Miss.—Chicago Bldg., ete., Co. v. 
Higginbotham, 29 S 79. . 
Mo.—Younger v. Hoge, 211 Mo. 


444, 111 SW 20, 18 LRANS 94; Wil- 
son v, Jackson, 167 Mo. 135, 66 SW 
972; Warren v. Ritchie, 128 Mo. 311, 
30 SW 1028; Anderson v. “McPike, 
86 Mo. 2938; Bunch v. Munger Se- 
curities Co., (A.) 211 SW 703; Phe- 
nix Land, etce., Co. v. Baden, (A.) 
188 SW 924 (dictum); Becraft v. 
Grist, 52 Mo. A. 586. 

Mont.—Como Orchard Land Co. vy. 
Markham, 54 Mont. 438, 171 P 274; 
Power v. Turner, 37 Mont. 521, 97 
P 950; Grindrod vy. Anglo-American 
Bond Co., 34 Mont. 169, 85 P 891. 

Nebr. —- Morrow _ v. Laverty, 177 
Nebr. 245, 109 NW 150. 

N. H.—Enfield v. Colburn, 63 N. 
H, 218 

N. J.—Mount v. Loizeaux, 86 N. J. 
L. Hele 92 A 593. 

‘Y.—Arnold v. Norfolk, etc., 
Hosier Co., 148° N.° Y¥."392,- 42) NE 
980; Binnard v. Spring, 42 Barb. 470. 

N. C.—Tarault v. Seip, 158 N.C: 
363, 74 SE 3; Cash Register Co. v. 
Townsend, 137 N. C. 652, 50 SE 306; 
70 LRA 349. 

Oh.—McMullen v. Griggs, 23 Oh. 

YEU Ba 


Cire OCR aly. 

Okl.—Wyrick v. Campbell, 
267; Clift v. Hart, 61 Okl. 233, 160 
PAOD: 

Or.— Allen v. McNeelan, 79 Or. 
606, 156 P 274; Aitken v. Bjerkvig, 


77. Or. 397, 150 P 278, 279; (Wheel- 
hie Acs, v. Vanderbilt, 69 Or. 326, 138 


ik 

Pa.—Grauel v. Wolfe, 185 Pa, 83, 
39 A 819; Boyd v. Shiffer, 156 Pa. 
100, 27 A-60 (dictum); Phipps. v. 
Buckman, 30 Pa. 401. 

S. D.—Windedahl v. Harris, 37 S. 
D. 7, 156 NW 489 (dictum). 

Tex.—Hart-Parr Co. v. Krizan, 
(Civ. A.) 212 SW 835; James v. 
Doss, (Civ. A.) 184 SW 623; Zavala 
Land, ete., Co. v. Tolbert, (Civ. A.) 
165 Sw 28. 

Va.—West End Real Est. Co. v. 
Claiborne, 97 Va. 734, 34 SE 900; 
Houghton v. Graybill, 82 Va. 573. 

Wash. — Robeson vy. G. G. 
Skid’m Tire Belt Co., 194 P 559; 
Parker v. Brainard, 91 Wash. 428. 
Over ROLLS Jarvis v. Treland, 89 
Wash. 286, "154 P4553 Stewart Vv. 
Larkin, 74 Wash. 681, 134 P 186, 
LRA1916B 1069; Shores vy. Hutchin- 
son, 69 Wash. 329, 125 P 142-Sather 
v. Home> Security Sav. Bank, 49 
Wash. 672, 96 P 229; Irby v. Tilsley, 
41)\ Washes (290) 83 "Po 97s 7ilke wv 
Woodley, 36 Wash. 84, 78 Pp 299; 
English v. Grinstead, 12 Wash. 670, 
42. P 121. 

Ww. yey wading ten v. Renick, 7 


WwW. Va 
Eng.—Redgrave v. Hurd, 20 Ch. 
D. 1; Attwood v. Small, 6 Cl. & FE. 


232, 7 Reprint 684; Jennings v. 
Broughton, 5 De G. M, & G. 126, 54 
EngCh 102, 48 Reprint 818; Adam- 
son v. Bvitt, 2 Russ. & M. 66, 11 
EngCh’ 66, 39 Reprint’ '319.'~. 
Ont.—Ferris v. Edwards, 15 Ont. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 79] 


resentor.1! If it is established that the representee 
relied upon his own judgment and not upon the 
representor’s statements, he cannot recover, even 
though he was genuinely deceived by the represen- 
tations 1” and his investigation was of an incomplete 
Obviously there can be no recovery 
if the investigation revealed the true facts 14 so that 
if the representee was deceived at all he in effect 
Where the representee under- 
takes an independent investigation he is ordinarily 
chargeable with knowledge of all the facts which 
such an investigation should disclose,1® and has no 
right to rely upon the representor’s statements.17 
There is authority holding that, even though no 
investigation was actually made, the fact that one 
was agreed upon will preclude the right to rely 
Similarly there can be no 
recovery for representations, where the representee 


character.13 


deceived himself.1® 


upon representations.!& 


acted solely upon the reports of 


WN 361; Moore v. Imeson, 15 Ont 
WN 291. 

“When it appears that a pafty, 
who claims to have been deceived to 
his prejudice, has investigated for 
himself . .. his reliance upon such 
representations, however false they 
may have been, affords no ground 
of complaint.’ Grindrod v. Anglo- 
American Bond Co.; 34 Mont. 169, 
179, 85 P 891 [quot Power v. Turner, 
37- Mont..521, 97 PB 950, 9561. 

[a] Concealment.—‘‘Where a fact 
lies open, equally to both parties, 
with equal opportunities for exami- 
nation, and the vendee undertakes 
to examine for himself without rely- 
ing on statements of the vendor, it 
is not evidence of fraud in such 
case that the vendor knew facts not 
known to the vendee, and conceals 
them from him.” James v. Doss, 
(Tex. Civ. A.) 184 SW 623, 625. 

11. Smith v. Fowler, 7 KyL 230. 

Artifice to render investigation 
unsuccessful see infra text and note 
33 


12. -Hoeckensmith v. Winton, 11 
Alay A2 i670; 66S’ 954... _ 
13. Noble v. Buddy, 160 Mo. A. 


818, 142 SW 486; Wyrick v. Camp- 
betlLyncOkl). aAv0OS PR 267. 

[a] Restricted examination.— 
Where the representees made an ex- 
amination somewhat restricted and 
imperfect, but nevertheless relied on 
their own judgment and not on the 
statements of the representor, there 
was no actionable fraud. Noble v. 
Buddy, 160 Mo. A. 318, 142 SW 4386. 

[b] Incomplete investigation vol- 
untarily discontinued.— Where the 
representee makes a partial investi- 
gation and is not prevented from 
completing it by the representor but 
desists of his own accord and merely 
because he does not wish to take the 
time necessary to complete the_in- 
vestigation, he cannot recover. Wy- 
rick v. Campbell, (Okl.) 170 P 267. 

Incomplete investigation warrant- 
ing recovery see infra text and note 
3 


6. 

14. Hawkins v. Edwards, 117 Va. 
311, 84 SE 654; West End Real Est. 
Co. v. Claiborne, 97 Va. 734, 34 SH 
900; Shores v. Hutchinson, 69 Wash. 
O29, oad 125.) 142, 

“Tf, after a representation of fact, 
however, positive, the party to 
whom it was made institutes an in- 
quiry for himself, has recourse to 
the proper means of obtaining in- 
formation, and actually learns the 
real facts, he cannot claim to have 
relied upon the misrepresentation 
and to have been misled by it. Such 
claim would simply be untrue.” 
Pomeroy Eq. Jur. (8d ed) § 893 
[quot Shores v. Hutchinson, supra]. 
Burke v. Berry, 152 Iowa 110, 
131 NW _ 753. } 

fa] Dlustration.—Where plain- 
tiff, an experienced insurance law- 
yer, conducted an independent in- 
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his own agents,?° 


afford informatio 
representations.?° 
conclusive 27 nor 


to the jury.?° 


denied nor lack 


advice of third 


vestigation into the business of an 
insurance company until he quit of 
his own accord and without sugges- 
tion from defendant, seller of its 
stock, the latter’s general repre- 
sentations as to extrinsic facts af- 
fecting its value did not justify a 
recovery even if false, because if 
deceived at all plaintiff was self- 
deceived. Burke v. Berry, 152 Iowa 
110, 131 NW 753. 

16. Gratz v. Schuler, 25 Cal. A. 
117, 142 P 899; Wortman v. Young, 
(Tex. Civ. A.) 221 SW 660 (dictum); 
Newman v. Lyman, (Tex. Civ. A.) 
165 SW 1386; Becker v. Sunnyside 
Land, ete. Co., 76 Wash. 685, 136 
P 1147; Stewart v. Larkin, 74 Wash. 
681, 134 P 186, LRA1916B_ 1069; 
Shores v. Hutchinson, 69 Wash. 329, 
3aDe 2b iP 42. 

17. Bosley v. Monahan, 137 ‘Iowa 
650, 112 NW 1102; Coley v. Dore, 55 
Okl. 443, 156 P 164; Irby v. Tilsley, 
4WewWasny 1219, 83" bs OT 

18. Parker v. Brainard, 91 Wash. 
G2Sneltovm ep LOT Sis 

19. Ala.—Saltonstall 
33 Ala. 149. 

Cal.—Colton v. Stanford, 82 Cal. 
351, 23 P 16, 16 AmSR 137. 

Tll.—Achilles v. Achilles, 137 Ill. 
589, 28 NE 45; Hanna vy. Rayburn, 
84 Ill. 533. 

Iowa.—Long v. ‘Davis, 136 Iowa 
734, 114 NW 197; Lucas v. Crippen, 
76 Iowa 507, 41 NW 205. 

Pa.—Boyd v. Shiffer, 156 Pa. 100, 

31 Ind. 


27 A 60 
20. Hagee v. Grossman, 
223; Youle v. Fosha, 76 Kan. 20, 90 
P 1090; Camren v. Squires, 174 Mo. 
IAW eke 72, VETO SW, los MOUNT Rais 
Loizeaux. 86 N. J. L. 511, 92 A 593. 

{a] Qlustration. — Where plain- 
tiff refused to rely upon defendant’s 
false representations but indorsed 
his note to his own agent with in- 
structions to make a personal in- 
vestigation before transferring the 
note to. defendant, and the agent 
afterward transferred it to defend- 
ant to plaintiff's damage, defend- 
ant’s fraud was not actionable be- 
cause not relfed upon. Youle v. 
Fosha, 76 Kan. 20, 90 P 1090. 

21. Saltonstall v. Gordon, 33 Ala. 
149: Columbia Sav. Bank, etc., Co. v. 
True, 108 S. C. 56, 98 SE 389; Rhodes 
v. Owens, 101 Wash. 324, 172 P 241; 
Palmer v. Shields, 71 Wash. 463, 128 
Pe 105d: 

[a] Employment of counsel to 
examine title. — Saltonstall v. Gor- 
don, 83 Ala. 149; Columbia Sav. 
Bank, ete, Co. v. True, 108 S. C. 
56, 98 SE 389. 

22. Security Iny. Co. v. Garrett, 3 
App. (D. C.) 69. See also infra § 109. 

23. Security Mortg., etc. Co. v. 
Haney, (Tex.® Civ. A.) 27 SW 215. 
See also infra § 110. f 

24 Farrar v. Churchill, 135 U. 
Ss. 609, 10 SCt 771, 34 L. ed. 246; 
Hackleman v. Lyman, (Cal, A.) 195 


v. Gordon, 


[26C.J.] 1163 


persons,!® as where he relied upon information from 


the advice of counsel,?! the report 


of a title company,”? or the valuation of appraisers.?* 
From the fact of independent investigation there 
arises a presumption that the party relied upon his 
own judgment and not upon the representations,?4 
but this presumption is inapplicable where the rep- 
resentee merely had an unexecuted intention to in- 
vestigate,2> or where the investigation failed to 


n as to the subject matter of the 
Moreover, the presumption is not’ 
a presumption of law,28 and in 


such a case the issue of reliance should be submitted 
One in fact relying wholly upon rep- 
resentations is not barred from relief because he 
made independent inquiry.®° 


Redress will not be 
of reliance conclusively presumed. 


where the investigation failed to reveal the truth,?2 
nor will an unsuccessful investigation necessarily 


P 263; Fauntleroy v. Wilcox, 80 Ill. 
477; Anderson v. McPike, 86 Mo.. 293. 
25. Fisher v. Dippel, 46 Tex. Civ. 
A. 266, 102 SW 448. , 
(Ind. A.) 


26.. Romine v. Thayer, 
128 NE 456. 
27. Morrow v. Bonebrake, 84 Kan.: 


724, Li5\ P 685, 34 LRANSY Tia 
eae Vee duane, 938\\.Vits 4875) cL 0 GaAs 
of2, 5 


“The mere fact that a defrauded 
party makes an independent investi-. 
gation does not preclude his re- 
covery; it does not conclusively 
show that he relied upon his own 
observation and judgment, rather 
than on the statement complained 
of. . It would be for considera- 
tion on that question, but not con- 
clusive.” Nichols v. Lane, supra. . 

28. Tooker v. Alston, 159 Fed. 
599, 86 CCA. 425, 16 LRANS 818; 
Jones v. Elliott, (Wash.) 189 P 1007. 

29. Boyd v. Shiffer, 156 Pa. 100, 
27 A 60; Lee. v. Burnham, 82 Wis. 
209, 52 NW 255; Singer v. SchiNing, 
74 Wis. 369, 43 NW 101. See also 
infra, Vil Mi rine 2:7 3Cl od. 

80. Thorne v. Prentiss, 83 Tlh 
99; Baker v. Mathew, 187 Iowa 410, 
115 NW 15; Norris v. Kipp,. 74 Iowa 
444, 38 NW 152; Olcott v. Bolton, 50 


Nebr. 779, 70 NW 366. x 

{ai Whe reason is obvious.—The- 
false assertion, and not the inde- 
pendent investigation induced the 


representee to act, and was, there-. 


fore, the moving cause to the loss 
Stee Thorne v. Prentiss, 83 


Partial reliance on independent in- 
vestigation see infra § 76%. 

31. U. S.—Southern Dev. Co. v. 
Silva, 12br Us iS: 1247, 89\S@t. 88a n3a 
Te eds 678: i 

Cal. — Wainscott v. Occidental 
Bide. ete: | Assoc: ' 98 Calj9 2538) 33 
P 88; Kelley v. Owens, 3 Cal. Unrep. 
Cas, 507,030) P-596, 31) P14) 

Ind.—Meek v. Keene, 47 Ind. 77. 

Kan.— Morrow vy. Bonebrake, 84 
Kan. 724, 115 P 585, 34 LRANS 1147. 

Minn.—Brown v. Andrews, 116 
Minn. 150, 133 NW 568. 

Mo.—Glass v. Templeton, 184 Mo. 
Aw, 532, 15389, 170 (Swe 665. 

Nebr.—Olcott y. Bolton, 50 Nebr. 
779, 70 NW 366; Foley v. Holtry, 43 
Nebr. 133, 61 NW 120. 

Pa.—Boyd v. Shiffer, 156 Pa. 100, 
27 A. 60: 

See also Perkins v. Rice, Litt. 
Sel. Cas. ~(Ky.))- 218, 12)5 AmD #298 
(where it was held that the pur- 
chase of a saltpeter cave could be 
rescinded for the vendor’s failure to. 
disclose the real quality of the dirt 


which he had misrepresented, al- 
though the purchaser, at the ven- 


dor’s suggestion, had the same. 
examined by an expert who failed 
to discover the falsity of the rep- 
resentations). 

“The rule of law that one who 
investigates for himself and has the 
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deprive the defrauded party of his right to rely 
upon the speaker’s representations.*? 
cially true where the investigation was rendered 
artifice of the 
speaker,** or failed because inquiry was made of 
third persons deriving their information from him,** 
or because the facts were peculiarly within the 
knowledge of the speaker and difficult for the 
Upon similar principles re- 
dress for false representation will not be denied 
where the hearer’s investigation was of an incom- 
plete nature,*® or related to collateral matters,?? or 


unsuccessful by the deliberate 


hearer to ascertain.*® 


means of ascertaining the facts... 
cannot be heard to say that he re- 
lied on the representations of an- 
other ... [has] no application. . 

[where] the investigation made by 
plaintiffs did not yield information 


as to the matter complained 
of. Glass v. Templeton, supra. 
{a] An attempt to verify repre- 


sentations will not defeat the Vic- 
tim’s action, where an investigation 
could not disclose the falsity of the, 
representations. Brown v. Andrews, 
116 Minn. 150, 133 NW 568. 

32. Smith v. Werkheiser, 152 
Mich. 177, 115 NW 964, 125 AmSR 
406, 15 LRANS 1092; Liland v. 
FEweto, 19 N. D. 551, 125 NW 1032. 

fa] An unsuccessful attempt to 
investigate does not deprive plain- 
tiff of his right to rely on the de- 
fendant’s representations. lLiland v. 
Tweto, 19 N. D. 551, 125 NW 10382. 

{b] TIllustration.— Where in the 
sale of a newspaper the vendor mis- 
represented its circulation, the fact 
that he placed his books at the dis- 
posal of the purchaser, and that the 
jatter made an examination thereof 
’which failed to discredit the false 
statement did not preclude his right 
to rely thereon, since “a defrauded 
party does not owe to the party who 
defrauds him an obligation to use 
diligence to discover the fraud.” 
Smith v. Werkheiser, 152 Mich. 177, 
180, 115 NW 964, 125 AmSR 406, 
15 LRANS 1092. 

33. U. S.—Southern Dev. Co. v. 
Silva, 125 U.S. 247, 8 SCt 881, 31 L. 
ed. 678; Tooker v. Alston, 159 Fed. 
599, 86 CCA 425, 16 LRANS 818; Al- 
ger v. Keith, 105 Fed. 105, 44 CCA 
371. See also Mather v. Barnes, 146 
Fed. 1000. 

. — Wainscott v. 
etc., Assoc., 93 (Cal. 


Barnett, 


Occidental 
253, 33 
Tll—Barnes_ v. 188 Til. 
Ay 32, 42. 

La.—Ashley. v. Schmalinski, 46 La. 
Amn 6490 .8Loi ous 

Mich.—Barron v. Myers, 146 Mich. 
§10, 109 NW 862. 

Wash.—Blum v. Smith, 66 Wash. 
192s Ps 83. * Krisceh ive. Tnter= 
State Fisheries Co., 39 Wash. 381, 
81 P 855. 

Wis.—Mannel v. Shafer, 135 Wis. 
241, 115 NW 801. 

“Where artifice and fraud are 
used to prevent a purchaser from 
inquiring about or making an ex- 
amination of the land, the fact that 
the vendor has examined the land 
does not destroy his right to recover 
for fraud and deceit.” Barnes v. 


Barnett, supra. 

Effect of artifice in general see 
supra § 71. 

34. Kelley v. Owens, 3 Cal. Un- 
repaOas. £507,030) P5996) sleet: 
Addis v. Swofford, (Mo.) 180 SW 
548, 

{a] Unsuccessful investigation 


through sources suggested by de- 
fendant. — Where plaintiff asked 
others to whom defendant had re- 
ferred him for confirmation of de- 
fendant’s misrepresentations and re- 
ceived no denial of the statement, 
this fact did not take away plain- 
tiff’s right to rely thereon. Addis 
v. Swofford, (Mo.) 180 SW 548. 
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This is espe- 


an 


35. Ala.—Moncrief v. Wilkinson, 
Os Alanon ko) jose oo. 


Ark.— Wilson v. Hendersen, 191 


SW 72. 

Ind.—Valdenaire v. Henry, (A.) 
121 NE 550. 

Iowa.—Boddy v. Henry, 126 Iowa 
31, 101 NW 447. 

Me.—Rhoda v. Annis, 75 Me. 17, 


46 AmR 354. 

Mich.—Starkweather vy. Benjamin, 
382 Mich. 305. 

Minn.—Bonness vv. Felsing, 97 
Minn. 227, 106 NW 909, 114 AmSR 
707. 

Mo.—Wilson v. Henderson, 191 
SW 72; Messerli v. Bantrup, (A.) 
216 SW 825; Torbitt v. Hayes, (A.) 
196 SW 788; Phoenix Land, etc., Co. 


v. Baden, (A.) 188 SW 924. 

N. D.—-Andrieux v. Kaeding, 181 
NW 59. 

HRS Ges v. Molloy, 7 Pa. 
293. 

Wash.—Warwick v. ‘Corbett, 106 


Wash, 554, 180 P 928; Champneys v. 
Irwin, 106 Wash. 438, 441, 180 P 
405; Smith v. Fletcher, 102 Wash. 
2135) 2260 178 P19 SOS Css) Wyerss Vi. 
Burbank Co., 97 Wash. 220, 166 P 
656; Boehme v. Broadway Theater 
Co., 91 Wash. 104, 157 P 218; Ta- 
coma v. Tacoma Light, etc., Co., 17 
Wash. 458, 50 P 55. 

“This court > . from its earliest 
history has adhered to the rule 
that, where facts are _ peculiarly 
within the knowledge of the vendor 
and difficult of ascertainment by the 
vendee, the vendee who relies on the 
vendor’s word is entitled to rescind 
for misrepresentation as to mate- 
rial facts, although he may have 
inspected the Jand and made some 
investigation of the subject-matter 


of the representations.” Smith v. 
Fletcher, supra [quot Champneys v. 
Irwin, supra]. 

[a] Composition of metal.— 


Where a sale was made of a quan- 
tity of metal as copper but which 
was only a composition, and which 
could only be distinguished from 
copper by some analytical experi- 
ment, it mattered nothing that the 
buyer had inspected the article and 
recovery was allowed for fraud. 
Cornelius v. Molloy, 7 Pa. 293. 

Inequalities in means of knowl- 
edge as affecting right of reliance 
in general see supra §§ 59, 

36. Ark.—Kincaid v. 82 
Ark. 20, 100 SW 76. 

Iowa.—Christensen v. Jauron, 174 
NW 499. 

Kan. — Williams v. Hanna, 105 
Kan. 0 540;9185 P2175) Circles vi) Pot- 
ter, 88 Kan. 3638, 111 P 479. 

Mich.—Smith v. Werkheiser, 152 
Mich. 177, 115 NW 964, 125 AmSR 
406, 15 LRANS 1092. 

Minn.—Schmidt v. Thompson, 140 
Minn. 180, 167 NW 543; Kraus v. 
National Bank of Commerce, 140 
Minn. 108, 167 NW 353. 

Mo.—Laira v. Keithley, 201 SW 
1138; Kendrick v. Ryus, 225 Mo. 150, 
123 SW 937, 1385 AmSR 585; Wen- 
dell v. Ozark Orchard Co., (A;) 200 
Sw 747. 

N. Y.—Brown v. Post, 1 Hun 303 
fafiv62" NSY..065e mem: 

Wash. — Jones v. .Elliott, 189 P 
1007; Nelson v. Title Trust Co., 52 


Price, 


[§ 75 


where the hearer lacked the knowledge requisite 
to form an intelligent judgment from the facts.** 
Obviously an investigation made after the hearer 
has already acted upon the speaker’s representa- 
tions will not preclude recovery.*® 
Expense or cost of investigation. 
independent 
upon representations is inapplicable where the suit 
is for the purpose of recovering expense incurred in 
a trial and investigation made in reliance upon de- 
fendant’s representations.?° 
be no recovery for such expense where the repre- 


The rule that 
investigation precludes reliance 


There can, however, 


Wash, 258, 100 P 730. 

Wis.—Jacobsen v. Whitely, 138 
Wis. 434, 120 NW 285; Mannel v. 
Shafer, 135 Wis. 241, 115 NW 801. 

[a] Bare inspection of property. 
—Circle v. Potter, 83 Kan. 363, 111 
P 479. ; 

[b] Casual investigation. — Wil- 
liams v. Hanna, 105 Kan. 540, 185 P 
17; Laird v. Keithley, (Mo.) 201 SW 
1138; Jacobsen v. Whitely, 138 Wis. 
434, 120 NW 285. 

[c] Failure to make second ex- 
amination.— Nelson v. Title Trust 
Co., 52 Wash, 258, 100 P 730. 

[d] Hasty view of small portion 
of property.—Mannel v. Shafer, 135 
Wis. 241, 115 NW 801. 

fe] Mere inquiry from _ other 
sources will not preclude reliance 
on representations; but, to have that 
effect, the information gained must 
have been such as to lead a reason- 
ably prudent person to believe that 
the representations were false. 
Jones v. Elliott, (Wash.) 189 P 1007. 

[f] Partial examination. — Kin- 
caid v. Price, 82 Ark. 20, 100 SW 76; 
Kendrick v. Ryus, 225 Mo. 150, 123 
SW 937, 135 AmSR 585. 

{g] Single cursory examination 
of property.—Wendell v. Ozark Or- 
chard Co., (Mo. A.) 200 SW 747. 

37. Munn vy. Earl cC. Anthony, 
Incy 367 Cale sAL heros iter mesa 
Devero v. Sparks, 189 Mo. A. 500, 
176 SW 1056; Williamson y. Harris, 
167 Mo. A. 347, 151 SW 500; Lamb 
v. Levy, 77 Wash. 55 ba Veg al eS Soe ICG pe 

[a] The buyer of an automobile 
may recover for the false state- 
ment of the seller’s agent as to the 
date of manufacture, although the 
buyer had the machine examined be- 
fore buying, where such examina- 
tion was as to the condition of the 
machine and batteries, and not as 
to its date. Munn v. Earl C, An- 
vous: ENG. 86M Calte Ase sera eames 
1082. 

38. Mich.—Barron v. Myers, 146 
Mich. 510, 109 NW 862. 

Mo.—Wendall v. Ozark Orchard 
Col CAS) 2008S W pr 4c 

Okl.—Leasure v. Hughes, 178 P 696. 
Wash.—Eyers v. Burbank Co., 97 


Wash. 220, 166 P- 656; Becker v. 
Sunnyside Land, etce., Co., 76 Wash. 
CopsStisge at RST ayaa! Oa hae 


Wis.—Swobeda v. Rubin, 169 Wis. 
162, “170 = NW" 955s Jacobsen) iv. 
Whitely, 1388 Wis. 434, 120 NW 285. 

[a] Rule applied to examination 
of: (1) Books by one ignorant of 
bookkeeping. Jacobsen v. Whitely, 
138 Wis. 434, 120 NW 285. (2) Knit- 
ting mill by one ignorant of knittine 
machinery. Swoboda vy. Rubin, 169 
Wis. 162, 170 NW955. (3) Land by 
one ignorant of irrigation matters. 
Eyers v. Burbank Co., 97 Wash. 220, 
166 P 656. (4) Land by one ignorant 
of the nature of alkali land. Becker 
v. Sunnyside Land, ete, Co., 76 
Wash. 685, 186 P 1147. (5) Peach 
orchard by a city carpenter. Wen- 
dell v. Ozark Orchard Co., (Mo. A.) 


200 SW 747. (6) Stock of merchan-< 
dise by a farmer. lLeasure v. 
Hughes, (Okl.) 178 P 696. 


39. Wortman vy. Young, 
A.) 221 SW 660. 

40. Williams Patent Crusher, etc., 
Co. v. Lyth Tile Co., 150 NYS 6. 


(Dex. .Civ: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sentation was made without intent that plaintiff 
rely thereon, and the very fact of his investigation 
shows that he did not rely upon defendant’s state- 


ments.*+ 
[§ 76]. d. Date of Reliance.*2 


{a] MDlustration—Where defend- 
ant misrepresented a machine he 
wanted to sell plaintiff and the lat- 
ter in reliance thereon made a trial 
and investigation thereof, plaintiff 
could recover the cost of such in- 
vestigation. Williams Patent Crush- 
CEyNeltcs wCow Vv.) uyth Wile “Co: 5/150 
NYS 6. 

41. Enfield v. Colburn, 63 N. H. 
218, 220; Wheelwright v. Vanderbilt, 
69 Or. 326, 1388 P 857. 

“Tt is the damages which result 
from acting upon false representa- 
tions as if they were true, and not 
the expense of detecting their fal- 
sity, which a plaintiff is entitled to 
recover.” Enfield v. Colburn, supra. 

[a] Tllustration.—A complaint by 
a corporate stockholder against a 
stockholder and director in another 
corporation, for fraud in overstating 
the price paid by defendant’s com- 
pany for land sold to it by plaintiff's 
company, seeking to recover as dam- 
ages expenses incurred by plaintiff 
in investigating the affairs of his 
own company to discover any fraud 
of such company in the transaction, 
does not state a cause of action, 
having failed to show that defend- 
ant made the representations with 
the intention that plaintiff should 
act upon them, or that plaintiff did 
rely on them. Wheelwright v. Van- 
derbilt, 69 Or. 326, 138 P 857. : 

Intent that party act on represen- 
tations in general see infra § 46. 

42. Affecting recovery for rep- 
resentations of financial condition 
see infra § 92 et seq. 

43. Ala.—kKing vy. Livingston Mfg. 
Co., 180 Ala. 118, 60 S148. 

Conn.—Judd “v. Weber, 55 Conn. 
267, 11 A 40. 

Ga.—Harris v. Mullins, 32° Ga. 704, 
79 AmD 320. 

Mass.— Reeve v. Dennett, 145 
Mass. 28, 11 NE 938; Allen v. Trues- 
dell, 155 Mass. 75. \ 

N. Y.—Levy v. ‘Abramsohn, ° 39 
Mise. 781, 81 NYS 344. 

N. D.—Chilson v. Houston, 9 N. D. 
498, 84 NW 354. 

See Edward Barron Wst. Co. v. 
Woodruff Co., 163 Cal. 561, 126 P 
$51, 42 LRANS 125 (while a rep- 
resentation of architectual_ skill 
merely inducing one to make an 
executory contract may not be 
complained of, if nothing is done 
under the contract, so that there is 
no damage, yet if the effect of the 
deceit does not end in the making 
of the contract, but further in- 
fluences a party to the contract in 
his conduct under it, it is a con- 
tinuing deceit, of which such party, 
injured by the execution or partial 
execution of the contract, may com- 
plain). yes 

[a] Five weeks.—Where plaintiff 
was induced to buy and use a horse 
by defendant’s false representations 
as to its gentle disposition and five 
weeks after the representations had 
been made plaintiff was injured 
through a runaway, it was held in 
a suit for deceit that it could not 
be said, as a matter of law, that 
the lapse of time since the repre- 
sentations showed that plaintiff was 
not induced by such representations 
to use the horse. Allen v. Trues- 
dell, 135 Mass. 75. 


If a false state- 
ment was intended to be relied upon as an induce- 
ment to a given transaction which takes place 
within a reasonable time afterward it may well 
have had a continuing operation on plaintiff’s mind, 
and in the absence of proof to the contrary it can- 
not be said as a matter of law that he did not 
continue to rely on the statement.43 
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to such acts.44 


to liability.*¢ 
[§ 7614] e. 


to redress 


But the near- 


[b] Six months.—(1) A _ false 
statement made to influence action 
six months ahead is not too remote 
as a matter of law. King v. Living- 
Stone Mites Cos, 80 Ala) pl 8516.07 8 
143. (2) The fact that some of 
the goods obtained on credit by 
false representations were obtained 
six months after the credit .was in- 
duced is no defense to an action for 
the fraud. Levy v. Abramsohn, 39 
Mise. 781, 81 NYS 344. 

44. Allen v. Truesdell, 135 Mass. 
75; Chilson v. Houston, 9 N. D. 498, 
84 NW 354. See also infra VI, M in 
PG Owe 

45. rae v. Weber, 55 Conn. 267, 


11 A 4 
46. Brown v. Lobdell,\51 Ill. A. 
IN Ge coals 


574; ;|Moody v. Wike, 170 
87 SE 350. ‘ 

[a] Tllustrations.—(1) Where de- 
fendant’s ancestor dictated errone- 
ous boundaries to his attorney in 
making up papers for a _ consent 
judgment and, plaintiff being absent 
through illness, plaintiff’s attorney 
in reliance on statement of defend- 
ant’s ancestor’s attorney that the 
judgment had been correctly drawn, 
subsequently signed the -*consent 
judgment whereby defendant’s an- 
cestor got five times the amount of 
land the parties had agreed upon, 
the fact that defendant’s ancestor 
did not repeat his fraudulent mis- 
representations at the actual sign- 
ing of the judgment was immaterial 
since they had a continuing effect 
and caused the plaintiff’s attorney to 
sign the judgment. Moody v. Wike, 
LTOEN Ci Deh eS ws oO Oe (2)- In 
an action for deceit whereby plain- 
tiff was induced to discount de- 
fendant’s notes it is not necessary 
that the false statements should 
have been repeated each time a note 
was discounted. Brown v. Lobdell, 
51 Tl..A. 574. 

47. U. S.—Farrar vy. Churchill, 
135. U; S. 609, 615, 10 S€t 771; 34 L. 
ed. 246; Chemical Bank v. Lyons, 137 


Fed. 976; Hindman vy. Louisville 
First Nat. Bank, 112 Fed. 931, 50 
CCA 623, 57 LRA 108; Sioux Nat. 


Bank v. Norfolk State Bank, 56 Fed. 
139, 5 CCA 448; Leicester Piano Co. 
v. Front Royal, ete:, Impr, Co., 55 
Fed. 190, 55 CCA 60. 

Ala.—Rice v. Gilbreath, 119 Ala. 
494 4 Sag ts Jordan. vy. Pickett, (8 
Ala. 3381. 

Ark.—Winter v. Bandel, 30 Ark. 362. 

Cal. Macdonald v. De Fremery, 
168 Cal. 189, 142 P 738; Craig v. Shea, 
(A,). 188. P 738. 

Colo.—Sellar v. Clelland, 2 Colo. 
532. 

Conn.—Scholfield Gear, etc., Co. v. 
Scholfield, 71 Conn. 1, 40 A 1046; 
Sprague v. Taylor, 58 Conn. 542, 20 
A 612; Potter’s App., 56 Conn. 1, 12 
A 518, 7 AmSR 272. 

Del.—Thomas v. Grise, 17 Del. 381, 
41 A 883. 

Ga.—James v. Crosthwait, 97 Ga. 
673, 25 SE 754, 36 LRA 631; Savage 


v. Jackson, 19 Ga. 305; Young v. 
Hall, 4 Ga. 95. 
hll—Rufe ve" Jarrett,.,94° Ill. i475; 
Snively v. Meixsell, 97 Ill. A. 365; 
Field v. Berlizheimer, 9 Ill, A. 464. 
Towa.—Skeels v. Porter, 165 Iowa 


255, 145 NW 382, 335 [quot Cyc]; 
Kelty v. McPeake, 143 Iowa 567, 121 


Partial Reliance. 
that a representation 47 
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ness or remoteness of the representations to the 
acts alleged to have been induced thereby are facts 
to be considered by the jury in determining whether 
the representations were relied on as an inducement 


The fact that the original repre- 


sentation was reaffirmed by a subsequent represen- 
tation of similar character 
evidence,*® but such reaffirmation is not essential 


may be shown in 


It is not essential 
or conceal- 


NW 529; Baker v. Mathew, 137 lowa 
410, 115 NW 15; Long v. Davis, 136 
Iowa 734, 114 NW 197; Dashiel v. 
Harshman, 113 Iowa 283, 85 NW 
85; Hale v. Philbrick, 47 Iowa 217. 

Kan.—Tatlow v.:' Bacon, 95 Kan. 
695,149 Pi 745. 

Me.—Braley v. Powers, 92 Me. 203, 
42 A 362. 


Mass.—Light v. Jacobs, 183 Mass. 
206, 66 NE 799; Burns v. Dockray, 
156 Mass. 135, 30 NE 551; Roberts 
v. French, 153 Mass. 60, 26 NE 416, 
25 AmSR 611, 10 LRA 656; Windram 
v. French, 151 Mass. 547, 24 NE 914, 
8 LRA 1750; Safford v. Grout, 120 
Mass, 20; Hartford Live Stock Ins. 
Co. v. Matthews, 102 Mass. 221; 
Matthews v. Bliss, 22 Pick. 48. 

Minn.—Schmidt v. Thompson, 140 
Minn. 180, 167° NW 543; Kraus v. 
National Bank of Commerce, 140 
Minn. 108, 167 NW 353; Meland vy. 
Youngberg, 124 Minn. 446, 145 NW 
167, AnnCasi915B 775; Freeman v. 
F. P. Harbaugh Co., 114 Minn. 283, 
130 NW 1110; Moline-Milburn Co. v. 
Franklin, 37 Minn. 137, 33 NW 323; 
Burr v. Willson, 22 Minn. 206. 

Mo.—Bledsoe v. Letson, (A.) 215 
SW 513 [quot Cyc]; American Hard- 
wood Lumber Co. v. Dent, 121 
Mo. A. 108, 98 SW 814; Burnham v.- 
Ellmore, 66 Mo. A. 617; Kirkendall 
v. Hartsock, 58 Mo. A. 234; Becraft 
v. Grist, 52 Mo. A. 586; Saunders v.: 
McClintock, 46 Mo. A. 216; McBeth 
v. Craddock, 28 Mo. A. 380; Cahn v. 
Reid, 18 Mo. A. 115; Scott v. Haynes, 
12 Mo. A. 597. 

Nebr.—Yates v. Jones Nat. Bank, 
74 Nebr. 734, 105 NW 287 [rev on 
other grounds 206 U. S. 158, 27 Sct 
638, 51 L. ed. 1002]; Olcott v. Bol- 
ton, 50 Nebr. 779, 70 NW 366; Foley 
v. Holtry, 43 Nebr. 133, 61 NW 120; 
Runge v. Brown, 23 Nebr. 817, 37 
NW 660. : 

Nev.—Fishback vy. Miller, 15 Nev. 


428. 

N. H.—Sleeper v. Smith, 77 N. H. 
337, 91 A 866. 

N. Y.—Deyo v. Hudson, 225 N. Y. 
602, 122 NE 635 [rev 174 App. Div. 
746, 161 NYS 494 (rev 89 Misc. 525, 
153 NYS 693)]; Ochs v. Woods, 221 
N. Y. 335, 117 NE 305 [rev 160 App. 
Div. 740, 146 NYS 4]; Laska v. Har- 
ris, 215 N. Y. 554, 109 NE 599 [rev 
154 App. Div. 932,-139 NYS 11301; 
Kley v. Healy, 127 N. Y. 555, 28 NE 
593] Prev 9) — Mise 93 p29 NGYSe sik 
Strong v. Strong, 102 N. Y. 69,5 NE 
799; Bruce v. Burr, 67 N. Y. 237 [aff 
5 Daly 510]; Morgan v. Skiddy, 62 
N. ¥. 319; Hubbard wv. “Briges, 731 


N.. Y. 518; Rose v. Saunders, 38 
Hun 575; Hersey’ v. Benedict, 15 
Hun 282; Barrett v. Western, 66 
Barb. 205; Ryle v. Brown, 50 N. 
Yensupen: ots sfaft-10lje Nv ya. 684 
mem]; Shaw v. Stine, 21 N. Y. 
Super, 157; Taylor v. Thomas, 55 


Misc. 411, 106 NYS 538 [rev on other 
grounds 124 App. Div. 53, 108 NYS 
723 (aff 195 N. Y. 590 mem, 89 NE 
1113 mem)]; Powell v. Flechter, 18 
NYS 451; Addington vy. Allen, 11 
Wend. 374 [rev on other grounds 7 
Wend. 1]; Allen v. Addington, 7 
Wend. 1 [rev on other grounds Il 
Wend. 374]. 
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ment 48 should have been the sole cause of action, but 
it is sufficient if it constituted one of several induce- 
ments and exerted a material influence.*® 
a case recovery may be had, although the represen- 
tation was not the predominating inducement to 
action 5° or the representee’s injury was due partly 
Thus, where the representa- 
tion was a material inducement to action, recovery 
may be had, although the injured party was in- 
fluenced to some extent by the statements of. third 


to his own mistake.®! 


N. C.—White Sewing Mach. Co. v. 
Bullock, 161 N. C..1, 76 SE 634. 

N. D,—Guildy v.. More, 32. °N.. D: 
432, 155 NW 44. 


Okl.—Allien vy, Pendarvis, 60 Okl. 
216 7.1592) Ua: : 
Pa.—Wilson vy. Talheimer, 20 Pa, 


Co. 2038 (dictum). 

R. I.—Handy v. Waldron, 19 R. I. 
618, 35 A 884. 

S: G.—Lebby. v. Ahrens, 26 S; C. 
275, 2 SE 3887; Chisolm v. Gadsden, 
S20 Se CO) in 220; 47. Amb 550. 

Tenn.—kKeely v. Turbeville, 11 Lea 
339; Continental Nat. Bank v. First 
Nat. Bank, 1 Tenn. Ch. 449. , 

Tex. — Hart-Parr Co. v. Krizan, 
(Civ. A:), 1212S W) 835;); Durham jv: 
Wichita Mill, ete., Co., (Civ. A.) 202 
SW 138; Robinson v. Aldredge, (Civ. 
AS) 198 “Swe 413,; 415 > fauots Cyc; 
Robey v. Craig, (Civ. A.) 172 SW 
208, 204 [quot Cyc]; Texas, etc. R. 
Co. v. Jowers, (Civ. A.) 110 SW 946; 
International, ete, R. Co. v. .Shu- 
ford, 36 Tex. Civ. A. 241, 81 SW 1189. 

Vt.—Slack v. Bragg, 83 Vt. 404, 
76 A 148; Cameron y. Estabrooks, 
73 Vt. 78, 50 A 6388; James v. Hods- 
den; > 47); Vt. 127; -Cabot; v.» Christie; 
AD Vets. 124, 1. AMR 3233. Howard “v: 
Gould, 28 Vt. 523, 67 AmD 728. 

Va.—Rorer Iron) Co. vy. )Trout,, 83 
Va. 397, 2) SE 713, 5 AmSR 1285; 
Linhart v. Foreman, 77 Va. 540. 

Wash.—Tacoma vy. Tacoma Light, 
ete., Co., 17 Wash. 458, 50. P 55,16 
Wash. 288, 47 P 788; Gates v. Mold- 
stad, 14 Wash. 419, 44 P 881; State 
v. Knowlton, 11 Wash. 512, 39 P 966. 

Wis.—Darlington v. J. L. Gates 
Land -Co., 151 Wis... 461, 138 NW 72, 
139 NW 447; Shaw v. Gilbert, 111 
Wis. 165, 86 NW 188; Lee v. Burn- 
ham, 82 Wis. 209, 52 NW 255; Gor- 
mely v. South Side Gymnastic As- 
soc., 55 Wis. 350, 18 NW 242. 

Eng.—Peek v. Derry, 37 Ch. D. 541; 
Edington v. Fitzmaurice, 29 Ch. D. 
459; Lecky v. Walter, [1914] 1 Ir. 
378; Tatton v. Wade, 18 C. B. 371, 86 
ECL 371, 139 Reprint 1413; Clarke v. 
Dickson, 6 C. B. N. S. 453, 95 HCL 
453, 141 Reprint 533; Matter of Royal 
British Bank, 3 De G. & J. 387, 60 
EngCh 301, 44 Reprint 1317; Rawlins 
v. Wickham, 3 De G. & J. 304, 60 Eng 
Ch 237, 44 Reprint 1285; Reynell v. 
Sprye, 1 De G. M. & G. 660, 50 Eng 
Ch 510, 42 Reprint 710; Smith v. Kay, 
7 H. L. Cas. 750, 11 Reprint 299; Paul 
& Vincent, Ltd. v. O’Reilly, 49 Ir. L. 
et Traile v. Baring, 10 Jur.:N. S. 

N. S.—Gould v. Gillies, 42 N. S. 28, 
3 HastLR 541. 

Sask.—Pioneer Tractor Co., Ltd. v. 
Peebles, 6 Sask. L. 339, 15 DomLR 
275, 26 WestLR 503. 

48. Jordan v. Pickett, 78 Ala. 331; 
Bledsoe v. Letson, (Mo. A.) 215 SW 
518, 515. [quot Cyc]. 

49. See cases supra notes 47, 48. 

‘Tt is enough that it constituted 
a material inducement.” Lecky v. 
Walter, [1914] 1 Ir. 378, 384. 

[a] To be actionable a represen- 
tation “must be the very ground on 
which the transaction, took place, al- 
though it is not necesSary that it 
should have been the sole cause, if 
it were proximate, immediate and 
material.” Farrar v. Churchill, 135 
U. S. 609; 615, 10 SCt 771, °34 L. ed. 
246 [quot Darlington v. J. L. Gates 
Land Co., 151 Wis. 461, 138 NW 72, 
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In such 


74, 139 NW 447]. 

{b] “If the representations con- 
tributed (1) to the formation of the 
conclusion in his mind to buy, that is 
enough, although there may have 
been other inducements operating at 
the same time and aiding and lead- 
ing him to that determination.” Al- 
len .v. Pendarvis, 60 Okl. 216, 217, 
1 FESR), Met 5 Reta Ta ka es (2). “Where a _ false 
statement is relied upon and is a 
material inducement, it is imma- 
terial that other causes contributed 
to influence the conduct of the in- 
jured party.” Yates v. Jones Nat. 
Bank, 74 Nebr. 734, 748, .105 NW 
287 [rev on other grounds 206 U..S. 
158, 27. SCt 638, 51 L. ed. 1002]. 

50. Cantwell v. Harding, 155 Il. 
A. 578; Safford v. Grout, 120 Mass. 
20, 25; Matthews v. Bliss, 22 Pick. 
(Mass.) 48; Massey v. Luce, 158 
Mich, 128,.122 NW 514; McDonald 
v. Smith, 189 Mich. 211, 102 NW 668; 
Siyeendal v. Hartsock, 58 Mo. A. 


“Tt is not necessary that the false 
representations should have been the 
sole or even the predominant mo- 
tive; it is enough if they had ma- 
terial influence upon the plaintiff, al- 
though combined with other mo- 


tives.” Safford v. Grout, supra 
{quot Cantwell v. Harding, 155 Ill. 
A. 578, 5811]. 

[a] A representation contributin® 


“in any degree” to induce the party 
to act is sufficient. Baker v. Mathew, 
187 Iowa 410, 115 NW 15; Shaw v. 
Stine, 21 N. Y. Super. 157. 

[b] Main cause.—A faise repre- 
sentation which operates as _ one 
cause for a sale is fraudulent, al- 
though the sale may have been 
mainly induced by reliance placed on 
other matters.’ Kirkendall v. Hart- 
sock, 58 Mo. A. 234. 
are Evans v. MacMicking, 2 Alta. 


LO eLOs 
“It is not necessary to prove that 
the representation was the sole in- 
ducement, and, even though his own 
mistake was part of the inducement, 
a party would not thereby be disen- 
titled to rescind.” Evans vy. Mac- 
Micking, supra. ’ 

52. Burr v. Wilson, 22 Minn. 206; 
Bledsoe v. Letson, (Mo. A.) 215 SW 
513, 515 [quot Cyc]; Foley v. Holtry, 
43 Nebr. 1338, 61 NW 120; Tindle v. 
Birkett, 171 N. Y. 520, 64 NE 210, 89 
AmSR 822; Hubbard v. Briggs, 31 
N. Y. 518; Addington v. Allen, 11 
Wend. (N. Y.) 374 [rev 7 Wend. 9]; 
Erman ‘v. Great Central Palace Co., 
151 NYS 481. 

53. U..S.—Tooker v. Alston, 159 
Fed. 599, 86 CCA 425, 16 LRANS 818. 

Cal.—Dow v. Swain, 125 Cal, 674, 
SS LRv2 Ta: 

Ill.—Thorne v. Prentiss, 83 Ill. 99. 

Ind.—Meek v. Keene, 47 Ind. 77. 

Towa.—Baker v. Mathew, 137 Iowa 
410, 115 NW 15. 

Ikan.—Morrow v. TBonebrake, 
Kan. 724, 115 P 585, 34 LRANS 1147. 

Ky.—Perkins v.: Rice, Litt. Sel. 
218, 12; AmD-298, "-* * 


Mass.—Burns vy. Dockray, 156. 
Mass, 135, 30 NE 551. 
Mich.—Smith v. Werkheiser, 152 


Mich. 177, 115- NW 964, 125 AmSR 
406, 15 LRANS 1092. 
Minn.—Schmidt v. Thompson, 140 


Minn. 180, 167 NW 548; Kraus vy. 
National Bank of Commerce, 140 
Minn. 108, 167 NW 358; Meland v. 


84] 
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persons 5? or by information gained through in- 
dependent investigation,®* or relied in part upon 
other representations of the speaker which were 
not actionable in themselves,®* because true,°> of 
a promissory nature,®°® or within the statute of 
frauds,°7 or where the hearer relied partly upon 
representations and partly upon a guaranty.°® 
foregoing rule with its accompanying qualifica- 
tions °° has been applied to representations concern- 
ing financial standing.®° 


The 


Youngberg, 124 Minn. 446, 145 NW 
167, AnnCas1915B 775. 


Mo.—Hornblower v. Crandall, 7% 
Mo. A. 220 [aff 78 Mo. 581 mem]. 

N. Y.—Morris v. Wells, 4 Silv. 
Sup. 34, 7 NYS 61. 
Pa gee shy v. Turbeville, 11 Lea 

Wash.—Jones v. Elliott, 189 P 


1007; Tacoma v. Tacoma Light, ete.,; 
Co., 17 Wash. 458, 50 P 55, 16 Wash. 
288, 47 P 738; State v. Knowlton, 11 
Wash. 512, 39 P 966. 

[a] Partial investigation.—(1) If 
a buyer made only partial investiga- 
tion, and relied partly on represen- 
tations and was deceived to his in- 
jury, he may sue for deceit. Kraus 
v. National Bank of Commerce, 140 
Minn. 108, 167 NW 353. (2) It is not 
conclusive against right to recover 
if plaintiff made a partial examina- 
tion of property taken in exchange 
and to which alleged fraudulent rep- 
resentations related, where he relied 
in part upon such representations. 
Schmidt v, Thompson, 140 Minn. 180, 
167 NW 543. (3) Partial investiga- 
tion in general see Supra § 75. 

[b] Main and _- substantial reli- 
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[§ 77] 7. Damage or Injury *—a. In General. | Fraud without damage or injury is not remediable.%? 
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Man.—Nicholson v. Peterson, 18 
Man. 106, 8 WestLR 570; Steele v. 
Pritchard, 17 Man. 226. 

N. B.—Lane v. O’Shaughnessy, 32 
N. B. 202. 

Ont.—Frye v. Milligan, 10 Ont. 
509; Royal Ins. Co. v. Byers, 9 Ont. 
120; Hocken v. Shaidle, 9 OntWN 303 
[allowing app 8 OntWN 619]; Piper 
v. Thompson, 11 OntWR 690; Haton ‘vy. 
Dunn, 5 DomLR 604, 11 EastLR 52. 

“It is an ancient and well estab- 
lished legal principle that fraud 
without damage or damage without 
fraud gives no cause of action.” 
Randall v. Hazleton, 12 Allen (Mass.) 
412, 414 [quot Reed v. Holloway, 
(Tex. Civ. A.) 127 SW 1189, 1192]. 

“It is a rule of universal’ appli- 
cation that, to constitute actionable 
fraud, it must appear that the com- 
plaining party has been in some way 


Elliott, 


damaged or _ prejudiced.” Howard 
County v. Garrigus, 164 Ind. 589, 
598,°73 \NE 82, 74 NE 249; 


“It is axiomatic that fraud, to be 


[§ 77 


through concealment,** or a combination of con- 
cealment and representation.® 


Falsehood which 


) 


actionable, must result in damages 
to the party suing therefor.” Vlates 
iPod ine (Mo, A.) 202 SW 441, 
443, 


“Tt is immemorial law that fraud 
without damage will not support an 
action.’””’ Roome v. Jennings, 2 Misc. 
201, 1259, 210 NY S93 8: 

“There must be damage directly 
resulting from the fraud.” Boulden 
v. Stilwell, 100 Md. 543, 552, 60 A 
609, 1 LRANS 258 [quot Donnelly v. 
Baltimore Trust, ete., Co., 102 Md. 
AS 61* AE308. SOCK: 

“Deceit and injury must concur. 


. . - Damage is of the essence of 
the action of deceit.’ Alden v. 
Wright, 47 Minn, 225, 228, 49 NW 


767 [quot Wall v. Graham, 192 Ala.’ 
396, 68 S 298, 300; Moore v. Beakley, 


(Tex, Civ. A.) 183 SW 380, 384 
(rev on other grounds 215 SW 
957) 1]. 

“Fraud without damage, will 


neither furnish ground for a suit, 
nor a defence to an action.” Craig 
v. Blow, 3 Stew. (Ala.) 448, 452. 

[a] Sale of corporate stock.— 
Cohen v. Kohler, 158 App. Div. 435, 
1438 NYS 497; Denis v. Nu-Way 
Puncture Cure Co., 169 Wis. 333, 175 
NW 95. 

{[b] Sale of patent.—Percival v. 
Horger, 40 Iowa 286. 

{c] Fraud distinguished from 
other wrongs and from breach of 
contract.—“A mere fraudulent rep- 
resentation is not actionable per se. 
If a man utter slanderous words of 
his neighbor, the neighbor may have 
his action, though he be not dam- 
aged by the words spoken. TP ne 
man, upon a valuable consideration, 
promise to another-that he will do 
any given thing, and fail to perform 
his promise, an action lies for_ the 
breach of promise, though no dam- 
age be done. Not so in an action 
for fraudulent representations. In 
such action, the plaintiff must not 
only show that the representations 
were made, and that they were false 
and fraudulent, but he must also 
show, affirmatively, that he has been 
injured thereby—that he is, in some 
way, in a worse condition than he 
would have been had the words been 
true.” Bartlett v. Blaine, 83 Ill. 25, 
27, 25 AmR 346. 

Injury without damage generally 
see Actions § 64. 

63. See eases supra note 62. 

64. Brown v. Jamison, 102 Wash. 
124, 172 P 8538; Haverland y. Lane, 
89: Wash. 557, 154. Pig1iss Daly aw 
Brennan, 87 Wis. 36, 57 NW 963; 
Barber v. Kilbourn, 16 Wis. 485. 

[a] Thus, where plaintiff agreed 
to take from seventy to three hun- 
dred dollars for his share of the 
profits of an option contract, and, 
subsequent to such agreement but 
prior to plaintiff's settlement for 
two hundred dollars, the option was 
sold at .a great profit, such sale 
might have entitled plaintiff to three 
hundred dollars but could not have 
entitled him to more, and therefore 
the concealment of such sale was not 
fraud sufficient to avoid the settle- 
ment in itS entirety. Brown v. John- 
son, 102 Wash. 124, 172° P 858. i 

65. Cohen v. Hershfield, 16 Dal 
98, 9 NYS 512. oh] 

[a] Dlustration.— Where a pur- 
chaser fraudulently conceals the 
fact that she purchased through a 
broker, and represents that a third 
person was the procuring cause of 
the sale, whereby the vendor is in- 
duced to pay the commission to such 
third person, the broker cannot re- 
cover against the purchaser for 
fraud because such fraud has not 
damaged him in that he is still able 
to collect commissions from the ven- 
dor. Cohen v. Hershfield, 16 Daly 
96, °9 NYS. 512. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 77-78] 


causes no injury may be a moral but cannot be 


a legal wrong.®¢ 
[§ 78]  b. 
jury—(1) In General. 


rlous circumstances involved.§? 


66. U. S.—Stratton’s Independ- 
ence v. Dines, 135 Fed. 449, 68 CCA 
161 [aff 126 Fed. 968, and certiorari 


den Tots S#i623975) SGt39 005449 
Led, 911], 

Ala.—Bomar vy. Rosser, 131 Ala. 
215, 3 S 430. 

Cal.—Reay v. Butler, 69 Cal. 572, 


580, 11 P 463; Beeman v. Richard- 
son, (A.) 189 P 790, 792. 
Bee a ORY. v. Whyte, 49 Ill. A. 

Ind.—Howard County v. Garrigus, 
164 Ind. 589, 73 NE 82, 74 NE 249> 

N. D.—Sonnesyn y. Akin, 14 N. D. 
248, 104 NW 1026. 

DNex:—Moore wy. Cross, 87 Tex 557, 
29 SW 1051. 

“However in morals such conduct 
may be censurable, it is not regarded 
by the law as of sufficient conse- 
quence to put in operation the ma- 
chinery of courts.” Reay v. Butler, 
supra [quot Beeman vy. Richardson, 
supra]. 

67. See 
§§ 79-89. 

Cross references: 

Contingent damage see infra § 83. 
Criminal act induced see infra § 82. 
Exercise of legal right see infra 


infra this section; and 


Forbearance or inaction induced see 
- infra § 81. 
Good bargain notwithstanding fraud 
see infra § 84. ) 
Pecuniary character of damage see 
infra § 79. 
68. Conn. —Bitondi v. Sheketoff, 
91 Conn. 123, 99 A 505; Ely v. Stan- 
nard, 46 Conn. 124. 


Del.—Williams v. Beltz, 30 Del. 
360, 107 A 298. 
Tll.—Hughes v. Lockington, 221 


Tl. 571, 77 NE 1105; Hahl v. Brooks, 
213 Ill. 184, 72 NE 727 [aff 114 Ill. A. 


644]. 
Mass.—Peckham v. Holman, 11 
Pick. 484. 


Mich.—Merlau v. Kalamazoo Cir. 
Judge, 180 Mich. 393, 147 NW 503; 
Briggs v. Brushaber, 438 Mich. 330, 
5 NW 383, 38 AmR 187. 

N. Y.—Northrop v. Hill, 57 N. Y. 
351, 15 AmR 501; Allaire v. Whit- 
ney, 1 Hill 484. 

Wash.—Crawford v. Armacost, 85 
Wash. 622, 149 P 31. 

Eng.—Pontifex v. Bignold, 3 M. & 
G. 63, 42 ECL 42, 133 Reprint 1058. 

Can.—Eaton v. Dunn, 5 DomLR 
604, 11 HastLR 52. 

Ont.—Northern Nav. Co. v. Long, 


11 Ont. L. 230. ; ‘ 
See also cases infra this section; 
and §§ 79-86. 
6%. . S'—'Stratton’s. Independ- 


ence v. Dines, 135 Fed. 449, 68 CCA 
161 [certiorari den 197 U. S. 623, 25 
sct 800, 49 L. ed. 911]. 

Ala.—McCarrell v. Hayes, 186 Ala. 
$28; 65) S62: 

Ark.—Pamplin v. 100, Ark. 
144, 139 SW 1105. 

Cal.—Winkler v. Jerrue, 20 Cal. A. 
555, 129 P 804. 


Rowe, 


Colo.—Beard v. Bliley, 3 Colo. A. 
AO oA: went Le 

Ga.—Harris v. Neil, 144 Ga. 519, 
87 SE 661. 

Ind.—State v. Carlisle, 21 Ind. A. 
438, 52 NE 711. 

Iowa. — Farmers’ Sav. Bank v. 


Jameson, 157 NW 460; Armstrong V. 
Breen, 101 Iowa 9, 69 NW 1125. 
Ky.—Snyder v. Hegan, 40 SW 693, 


19 KyL 517. 
Mass.—Randall v. Hazelton, 12 Al- 
len 412. 


Miss.—Davidson v. Moss, 6 Miss, 673. 
; ~ [26 C. J.—74] 


What Constitutes Damage or In- 
The courts have not al- 
ways agreed as to what constitutes sufficient dam- 
age or injury to entitle plantiff to relief; whether 
the result of fraud in any particular case amounts 
to injury justifying redress depends upon the va- 
Generally speaking, 


three times 


FRAUD 


sustained some 


-Mo.—McClure v. Campbell, 148 Mo. 
96, 49 SW 881. 
Nebr.—Kuper v. Snethen, 96 Nebr. 


34, 146 NW 991; Marquis v. Tri- 
State Land Co., 77 Nebr. 353, 109 
NW 397; Jakwa Ves FOU fits CO: 


x 
Nebr. 62, 106 NW 1039, 109 NW 388, 
14 AnnCas 258. 

N. Y.—Roome v. Jennings, 2 Misc. 
257, 21 NYS, 938. 

N. D.—Sonnesyn vy. Akin, 14 N. D. 
248, 104 NW 1026.- 

Oh.—Wirick v. Clunk, 22 Oh. Cir. 
Ci NSSe 238i; 

Or.—Martin v. Moreland, 93 Or. 
61, 174 P2722, 180 BP 933: 

Pa.—Jalass v. Young, 3 Pa. Super. 
422, 40 WklyNC 40. 

Tex.—Buckingham vy. 
(Cin, A.) 135 "Siw, 652. 

Vt.—Nye v. Merriam, 35 Vt. 438. 
Benes peo noen v. Koch, 32 Wis. 

See also cases infra this section; 
and §§ 79-86. 

[a] TDlustrations.— (1) Conceal- 
ment of firm debts inducing pur- 
chase of a partner’s interest where 
the purchaser assumed only the 
debts shown on the books. McCar- 
rell v. Hayes, 186 Ala. 328, 65 S 62. 
(2) Representations inducing pur- 
chase, of mining stock that the same 
was treasury stock when in fact it 
was the vendor’s personal _ stock, 
where it did not appear that the de- 
velopment of the mine would have 
been different had the purchase 
money been paid into the corporate 
treasury. Fisher v. Seitz, 172 Mo. 
A. 162%, 157 SW 883. (8) Represen- 
tation that contract had been made 
in plaintiff's favor where, even if 
made, such contract would have 
been void. Magee v. Fish, 175 App. 
Div. 125, 161 NYS 1057. °(4) Repre- 
sentation that a mill dam supplied 
the amount of water 
conveyed where the dam _ supplied 
the full amount conveyed. Morri- 
son v. Koch, 32 Wis. 254. (5) Rep- 
resentation that note was “gilt-edge” 
where despite the fact that it was 
not of the highest or “gilt-edge’’ 
type, it did not appear that the note 
was uncollectable. Martin v. More- 
lands OsmO rn Olle tijden (22), al S Ojai 
933. (6) Where stockholders of a 
corporation all surrender a like per- 
centage of their stock at less than 
its actual value, one induced to 
make such surrender by fraudulent 
representations suffers no actionable 
wrong. Potter v. Necedah Lumber 
Co., 105 Wis. 25, 80 NW 88, 81 NW 
118. (7) Where remaindermen se- 
cured a decree that they each owned 
a stated undivided interest and di- 
recting sale, and where a_ bank’s 
mortgage was recorded, and _ the 
president of the bank proclaimed it 
an encumbrance on the .land, and 
where the remaindermen purchased 
at the sale, which was confirmed, 
in an action by the remaindermen 
against the bank and its president 
on the ground that they conspired 
to defraud by fraudulently encum- 
bering the property, and thus depre- 
ciating the price at said sale, plain- 
tiffs could not recover, Since, having 
purchased the land, Anes were not 
injured by depreciation in price. 
Harris v. Neil, 144 Ga. 519, 87 SH 
661. 

{b] Border line case. — Where, 
without stating the amount thereof, 
defendant falsely and fraudulently 
stated that there was only one mort- 
gage on given realty when there 


Thompson, 
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plaintiff may recover when he shows that he has 


pecuniary damage or injury by 


reason of having been put in a position worse than 
he would have occupied if there had been no fraud,°* 
but he cannot recover where he does not show that 
he has sustained such damage or injury.®® 

Where the fraud fails of its intended effect there 
can be no recovery therefor,’° as where an obli- 
gation assumed,*+ a release executed,’? or a sale 


were in fact three, and added that 
the land was as good as defendant's 
own land and the mortgage as good 
as cash and would be discounted by 
any money lender, and plaintiff took 
a mortgage On such-realty in the 
belief that he was getting a second 
mortgage instead of a fourth, it 
could not be said as a matter of law 
that, the amount being omitted, a 
misrepresentation of the number of 
the mortgage could not injure plain- 
tiff, but it was for the jury to say 
whether such a _ misrepresentation 
did in fact influence plaintiff to his 
MEY Barry, Doan 4b Us CHO. BB; 

70. Ala.—Ball v. Farley, 81 Ala. 
28S, SS. 

Cal.—Winkler v. Jerrue, 20 Cal. A. 
555, 129 P 804. ; 

Ga.—Massachusetts Ben. L. Assoc. 
v. Robinson, 104 Ga. 256, 30 SE 918, 
42 LRA 261. 


Ind.—State v. Carlisle, 21 Ind. A. 
438, 52 NE 711. 


Mo.—Thornburg v. Jones, 36 Mo. 
514; Stevens v. Weinberg, (A.) 201 
SW _ 603 


N. Y.—Inderlied v. Honeywell, 88 
App. Div. 144, 84 NYS 333. 

Vt.—Nye v. Merriam, 35 Vt. 438. 
, Dea ce v. Kilbourn, 16 Wis. 


85. 

[a] Rule applied.-cWhere an in- 
sured made false representations to 
secure a reinstatement of a policy 
which he thought had lapsed, but in 
reality it had not lapsed, such false 
representations were no defense to a 
suit on the policy. Massachusetts 
Ben. L. Assoc. v. Robinson, 104 Ga. 
256, 30 SE 918, 42 LRA 261. 

71. Ball v. Farley, 81 Ala. 288, 1 
S 253; Winkler v. Jerrue, 20 Cal. A. 
555, 129 P 804; Inderlied v. Honey- 
well, 88 App. Div. 144, 84 NYS 333. 

[a] Rule applied. — A _ purchaser 
at foreclosure of a second mortgage 
cannot recover: because of fraudu- 
lent representations as to the amount 
due on the first mortgage, made by 
the holder of the two mortgages, 
the representations, if constituting 
a cause of action, estopping such 
holder to claim more on foreclosure 
of the first mortgage than was rep- 
resented as due thereon. Inderlied 
v. Honeywell, 88 App. Div. 144, 84 
NYS 333. 

{b] Obligation not assumed.—The 
fact that the vendor is personally 
liable to pay a mortgage not as- 
sumed by the purchaser does not 
relieve him from damages for a 
misrepresentation of the amount of 
the mortgage. Short v. Cure, 100 
Mich. 418, 59 NW 173. 

{c] Effect of estoppel.—A _ plain- 
tiff induced by defendant’s misrep- 
resentations to give his bond and 
mortgage in payment for subscrip- 
tion to the stock of an insolvent 
bank was injured, defendant’s argu- 
ment that there was no injury be- 
cause the bond was void for fraud 
being inapplicable since there was 
nothing implicating the bank’s board 
of directors in the fraud, and even 
assuming that plaintiff could have 
avoided the bonds and mortgage in 
the hands of the bank he would be 
estopped from setting up its invalid- 
ity in a suit by the comptroller, 
into whose hands such bond and 
mortgage had come after the bank’s 


insolvency. Hubbard v. Briggs, 31 
Nek biL Ss 
72, State v. Carlisle, 21 Ind. A. 


438, 52.NE 711; Lomax v. Southwest 
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made 73 ynder the inducement of the fraud was in- 
valid or unenforceable; or where the deceived got 
what he was entitled to, notwithstanding the fraud.” 
Where the fraud fails to infringe any legal right 
of plaintiff there can be no recovery,” and this rule 
applies where complainant is deprived of an ex- 
pected gratuity,’® but not where he is deprived of 
the benefit of a contract unenforceable because of 
the statute of frauds but which would have been 
executed except for the misrepresentations.’7 
Where nothing of value was given up by plaintiff, 


there can be no recovery.?8 


Where representations are subsequently made 
in such a way as to prevent damages,” as 


good, 
where an encumbrance previously 


Missouri Electric R. Co., 106 Mo, A. 
551, 81 SW 225. 

[a] Rule applied.—(1) A release 
of a cause of action for personal 
injuries. Lomax v. Southwest Mis- 
souri’ Hlectric R. Co., 106 Mo. A. 
551, 81 SW 225. (2) Misrepresenta- 
tions made to a minor relative in 
bastardy proceedings and inducing 
her to sign a docket entry of re- 
lease are not fraud sufficient to set 
aside a judgment because such sign- 
ing by a minor could not effect a 
settlement of the action. State v. 
Carlisle, 21 Ind. A. 438, 52 NE 711. 

{[b] Instrument voidable, not void. 
—Where plaintiffs by a parol agree- 
ment for the sale of certain timber, 
reserved a part thereof, and were 
thereafter fraudulently induced by 
defendant’s agent to sign a deed for 
the timber under the assurance that 
the reservation stipulated for was 
contained therein, the fraud was in 
the representation or treaty, and not 
in the factum; hence the deed was 
not absolutely void, but merely 
voidable, and defendants having re- 
sold to an innocent third party with 
right to take as against plaintiff, 
plaintiff was injured and could re- 
cover against defendant for fraud. 


Griffin v. Roanoke R., etc., Lumber 
Conn AO NE Oe 5 14 85 37) SIB 3 0s 6 
LRANS 463. 

73. Thornburg v. Jones, 36 Mo. 
514. ; 

{a] ®Whus, where by fraudulent 


conduct a trustee prevented pros- 
pective buyers from bidding for land 
and thus secured its sale at a sac- 
rifice, and the sale was void for vio- 
lation of the power under which 
sold, there was no action at law 
because the sale being void, the pur- 
chaser had not gotten title and 
therefore the property had not been 
sold at a sacrifice. Thornburg v. 
Jones, 36 Mo. 514. 

74. Nye v. Merriam, 35 Vt. 438; 
Daly v. Brennan, 87 Wis. 36, 57 NW 


963; Barber v. Kilbourn, 16 Wis. 
485. See also infra § 84. 
75a COOK) Vv." Cook, 12° Ark 138 bs 


Pickler v. Pickler, 180 Ill. 168, 54 NE 
311; Randall v. Hazelton, 12 Allen 
(Mass.) 412; Anderson v. Smitley, 
1A App, | Div. | 421, 1265 NYS 26; 
Hutchins v. Hutchins, 7 Hill (N. Y.) 
104. See also infra § 80. 

fa] MTlustrations.—(1) A widow 
executed an instrument releasing her 
interest in the estate of her de- 
ceased husband, whose will made no 
provision for her. Subsequently a 
dispute arose between her and the 
beneficiaries under the will, and. for 
a consideration she executed a sub- 
sequent instrument releasing her 
claim to the estate, and also con- 
sented to a court decree enjoining 
her from ever basing any claim on 
the invalidity of the will. It was 
held that she could not maintain an 
action for. damages for fraud for 
inducing the execution of the subse- 
quent instrument because the decree 
prevented her questioning the valid- 
ity of the will, and without proving 
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moved or released before the injury occurred,®° or 
a formerly invalid title was subsequently per- 
fected,*! no recovery can be had. . 

Satisfaction before action brought. Plaintiff can- 
not recover, where before action brought he has 
been restored by defendant to the same or a better 
position than the one occupied by him at the time 
of the perpetration of the fraud,8* as where defend- 
ant has tendered and plaintiff has accepted the 
money in compensation for the damage or injury 
sustained by reason of the fraud.%% 


But the fact 


that the defrauded party obtained the money lost 


existing was re- 


its validity she could not establish 
damage. Moreover, having. relin- 
quished all her rights by the first 
instrument, she had none left to lose 
by the subsequent instrument and 
therefore was not damaged by fraud 
inducing the subsequent instrument. 
Anderson v. Smitley, 141 App. Div. 
421, 126 NYS 25. (2) The taking 
of ‘title to a lot by a wife in her 
own name, after the making of an 
oral agreement between her “grantor 
and her husband that the latter 
would purchase the lot on the terms 
agreed on ‘“‘so soon as he got the 
money,’ is not a fraud on the hus- 
band, as he had acquired no en- 
forceable right in regard to the lot. 
Pickler v. Pickler, 180 Ill. 168, 54 NE 
SEL 

76. Randall v. Hazelton, 12 Allen 
(Mass.) 412; Hutchins v. Hutchins, 
GpEthllos@Ner Ye) kos. 

{a] Mlustration.—If a mortgagee 
of land voluntarily promises the 
mortgagor not to act under a power 
of sale contained in the mortgage 
without notice to him, but is after- 
ward induced by falsehood to assign 
the mortgage to persons who there- 
upon proceed to sell the land, under 
the power of sale, without notice to 
the mortgagor and _ clandestinely, 
whereby the latter is deprived of his 
equity of redemption, he can main- 
tain no action at law against the 
parties guilty of the fraud, because 
‘it cannot be said to be an inva- 
sion of any legal. right for the de- 
fendants to deprive the plaintiff even 
by falsehood of the benefit of this 
gratuitous undertaking:” Randall v. 
Hazelton, 12 Allen (Mass.) 412, 416. 


77. Rice v. Manley, 66 N. Y. 82, 
23 AmR 30. 
[a] Illustration. — Where parties 


have entered into a contract for the 
sale of cheese which, although in- 
valid under the statute of frauds, 
they, without intervention, would 
have performed, and a third party, 
by sending to the vendor a telegram, 
purporting to come from one of the 
purchasers, to the effect that they 
do not want the cheese and that he 
may sell it to others, procures a 
sale of the cheese to. himself to the 
damage of the purchasers, such 
third party is liable in damages for 


the fraud. Rice v. Manley, 66 N. Y. 
82,28 AmR $0. 
7g, Stratton’s Independence 


Dines, 135 Fed. 449, 68 CCA 161 raft 
126 Fed. 968, and certiorari den 197 
U. S. 623, 25 SCt 800, 49 L. ed. 911]; 
Badger v. Pond, 120 App. Div. 619, 
105 NYS 546; Goldstein v. Messing, 
104 NYS 724; Harding v. Lloyd, 3 
Pa. Super. 2938, 40 WkKlyNC 66. 

[a] Rule applied.— (1) One re- 
ceiving a chattel mortgage to secure 
an antecedent debt cannot maintain 
an action for the debtor’s false rep- 
resentations of ownership of chat- 
tels embraced in the mortgage, no 
damages being caused thereby, be- 
cause no property was parted with 
on the strength of the misrepresen- 
tations. Badger v. Pond, 120 App. 


through fraud from a third party does not negative 
injury,.and therefore will not preclude him from 
securing redress.** 


Div. 619, 105 NYS 546. (2) Where 
a check was given in payment for 
goods long before delivered, and re- 
covery was sought in fraud because 
the check was returned marked ‘“‘in- 
sufficient funds,” “the fact that it 
was dated in advance of the time of 
its acceptance as a payment for 
goods long theretofore delivered con- 
clusively rebuts any claim for dam- 
ages,’ and therefore judgment for 
plaintiff was reversed. Goldstein v. 
Messing, 104 NYS 724. (3) False 
representations by a purchaser of 
goods, made for the purpose of iin- 
ducing the seller to carry his notes 
for purchases previously made could 
not sustain a recovery for fraud. 
Harding v. Lloyd, 3 Pa. Super. 293, 
40 WklyNC 66. 


79. Ala.—Ball v. Farley, 81 Ala. 
288, 1 S 253. 
Colo. —Beard v. Bliley, 3 Colo. A. 


479, 34 P 271. 
Ky.—Campbell Wie ain 5 
J. J. Marsh. 96, 20 AmD 24 
Mass.—Reeve v. Dennett, 148 Mass. 
23, 11 NE 938 (recognizing the rule, 
but holding it inapplicable to the 
facts). 
Saks .—Davidson v. Moss, 6 Miss. 


N. D.—Sonnesyn vy. Akin, 14 N. D. 
248, 104 NW 1026. 

Tex. — Buckingham v.’ Thompson, 
(Civ. A.) 135 SW 652; Blair v. Baird, 
43 Tex. Civ. A. 134, 94 SW 116. 

Vt.—Nye v. Merriam, 35 Vt. 438. 

Wis.—Daly v. Brennan, 87 Wis. 36, 
57 NW_ 963; Barber v. Kilbourn, 16 
Wis. 485. 

See also Vendor and Purchaser [39 
Cy crl255,- 12561. 


80. Spratt v. Wilson, 94 Ala. 608, 
10 S 209. _See infra § 109. 

81. Sonnesyn v. Akin, 14 N.’ D. 
248, 104 NW 1026. See infra § 109. 
82. Nye vy. Merriam, 35 Vt. 488. 
83. Nye v. Merriam, 35. Vt. 438 


(where a purchaser, who by repre- 
sentations as to quantity had ob- 
tained more than he was entitled to, 
subsequently paid the contract price 
for all he had received). See also 
Accord and Satisfaction 1 CG J. p 
520; Compromise and Settlement 12 
Cat: p 312; Estoppel 21 C. J. p 1052. 


84, Trayne v. . Boardman, 207 
Mass. 581, 93 NE 846; Indianapolis, 
GEC Fe Co. v. Tyng, 9 Hun 311, 4 


Thomps. & C. 524, 48’ HowPr 193 [aff 
63UINET Yt 658 mem]. 

[a] Rule applied.—(1) Defendant 
broker’s representations inducing 
plaintiff to purchase corporate stock 
were actionable despite an arrange- 
ment between plaintiff and corpora- 
tion for return of plaintiff's money; 
such arrangement might reduce 
damages but could not preclude 
maintenance of the action. Grace v. 
Wright, 210 Ill. A. 104. (2) Repre- 
sentations that corporate stock was 
fully paid, inducing purchaser of 
the whole stock to make valuable 
improvements, where the value of 
such improvements was credited by 
the secretary of state toward the 
unpaid balance of the stock. Vick 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Where representations true or substantially true. 
‘Since a mere intent to defraud is not actionable ®° 
where it fails to cause damage,’ there can be no 
recovery for true representations which the speaker 
erroneously believed to be false,8” nor for represen- 
tations which are technically false but substantially 
‘true ;®* nor where representations false at the time 
they were made subsequently became true.®9 

Any damage or injury, however slight, shown to 
have been sustained by plaintiff is sufficient. 

Damage or injury to others than the person com- 
plaining is not enough; complainant must himself 


v. Park, (Tex. Civ. A.) 171 SW 1039, 
173 SW 989. (3) Where the finan- 
cial backer of a corporation induced 
a contractor to construct buildings 
for a corporation by means of a 
false statement that money had been 
arranged for to meet the payments 
of the contractor as they fell due, 
he was not excused from liability 
by reason of the fact that long after 
the representations had been made 
he gave money to the corporation 
for the purpose of enabling it to pay 
its debts. Berlin Constr. Co. v. 
ae 185 App. Div. 277, 173 NYS 
85. See supra § 44 note 85. 

sé. Jakway v. Proudfit, 76 
62, 106 NW 1039, 109 NW 388, 14 
AnnCas 258; American Bldg., ete, 
poy v. Bear, 48 Nebr. 455, 67 NW 

“Mere intent without damage is 
insufficient.” American Blcg., etce., 
Assoc. v. Bear, 48 Nebr. 455, 457, 67 
NW 500, 501 [quot Jakway v. Proud- 
fit, 76 Nebr. 62, 106 NW 1039, 1041, 
‘109 NW 3888, 14 AnnCas 258]. 

87. Babcock v. Libbey, 53 HowPr 
GNC Ys 255. Patt at. Elun-130) (aft 82 
N. Y. 144)]. : 

“No rule of law will justify a re- 
covery upon a true representation 
because the party making it sup- 
posed it to be otherwise.” Babcock 
v. Libbey, 53 HowPr (N. Y.). 255 
[aff 17 Hun 131 (aff 82 N. Y. 144)]. 
See also False Pretenses § 12. 

88. Donnelly v. Baltimore Trust, 
etc., Co., 102 Md. 1, 61 A 301; Viates 
v. Catsigianis, (Mo. A.) 202 SW 441; 
Thompson v. Howd, 21 Misc. 429, 47 
NYS 1071; Johnson y. Johnson, 18 
B. C. 563, 14 DomLR 756, 26 West 


LR 3. 

[a] Tllustrations. — (1). Where 
plaintiffs’ case proceeded upon the 
theory that they had been damaged 
by defendant’s false representation 
that he was the owner of ice cream 
eoncessions sold plaintiffs, and it ap- 
peared that at the date of the sale 
defendant had an option on such 
concessions and later secured,a for- 
mal contract by which such conces- 
sions were secured for plaintiffs, 
defendant’s representation afforded 
no cause of action. Vlates v. Cat- 
sigianis, (Mo. A.) 202 SW 441. (2) 
Where the shares of an electric light 
and power company were held for 
the benefit of a consolidated railway 
company by trustees of the railway 
company’s selection under an ex- 
press agreement on the part of such 
trustees to pay over to the railway 
company “all dividends and money 
that may be received by them from 
or on account of said stock,’’ bond- 
holders of the railway company pur- 
chasing on the faith of a circular 
stating that the railway company 
was the sole owner’ of the capital 
stock of the light and power com- 
pany, and that all the shares of the 
company were deposited with the 
trustee as additional security for the 
bond issue, were not injured by the 
technical false statement as to the 
ownership of the stock. Donnelly v. 
Baltimore Trust, ete, Co., 102 Md. 
1, 61 A 301. (3) The fact that, at 
the time a company stated in its 


Nebr. 


prospectus that it had taken up cer-. 


tain lands, it merely held an option 
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[§ 79] 


spect to actions 


for their purchase, does not render 
the statement false so as to permit | 
one who subscribed for shares in re- 
liance thereon to recover the amount 
paid by him, where the company ac- 
quired title to the lands before the 
subscriber repudiated his: subscrip- 
tion. Johnson v. Johnson, 18 B. C. 
563, 14 DomLR 756, 26 WestLR 3. 
See also supra § 29 text and note 48. 


g9. Lams v. Fish, 86 N. J. L. 321, 
SOW ANAL TO 5: 

Affecting validity of contract see 
Contracts § 802 notes 10-11. 

96. Cal.—Spreckels v. Gorrill, 152 
Cal 3835 04 P1011, 

Mich.—Bissell v. Taylor, 41 Mich. 
702, 3 NW 194. 

N. Y.—Stewart v. Lester, 49 Hun 
58,1 INYS/699. 

N. D.—Sonnesyn v. Akin, 14 N. D. 
248, 104 NW 1026. 

W. Va.—Cleavenger v. Sturm, 59 
W. Va. 658, 53'° SH 593; Engeman v. 
Taylor, 46 W. Va. 669, 33 SE 922. 

[a] “If any pecuniary loss is 
shown (1) to have resulted, the court 
will not inquire into the extent of 
the injury; it is sufficient, if the 
party misled has been very slightly 


prejudiced, if. the amount is at all 
appreciable.” 2 Pomeroy Eq. Jur. 
§ 898 [quot Stewart v. Lester, 49 
Hun 58, 68, 1 NYS 699]. .(2) Rep- 
resentations, inducing plaintiff to 
substitute contract with insolvent 
party for contract with solvent 


party causing injury, were sufficient 
to. sustain an action for deceit. 
Ochs' ‘v, Woods, 221 N.. Y. 835, 117 
NE 305 [rev 160 App. Div. 740, 146 
NYS 4]. 

91. Dawson v. Graham, 48 Iowa 
378; Pappademetriou v. Boudoulis, 
144 NYS 183; Union Bank v.. Os- 
borne, 4 Humphr. (Tenn.) 413 
{disappr Livingston v. Hastie, 2 Cai. 
CN. Y.) 246]. 

{a] Thus one who merely 
claimed to be a trustee for another, 
who was in turn trustee for a third 
person, as to an interest in a _busi- 
ness, was not injured by fraudulent 
representations by which defendant 
procured from plaintiff a transfer of 
the business. Pappademetriou  v. 
Boudoulis, 134 NYS 183. 

Representations to third persons 
see supra §§ 47, 48, 74. 

Who may sue see infra § 116. 

92. See infra § 90. . 

93. See supra § 77. 

94, Colo.— Whitt v. Orchard Prod- 
ucts Co., 65 Colo. 585, 178 P 570. 

Ga.—Jones v. Crawford, 107 Ga. 
318, 38 SE 51, 45 LRA 105. 

Tll.—Bates v. Bates Mach. Co., 120 


Till. A. 563. 
Ind.—Van Spanje v. Hostettler, 
(A.) 119 NE 725. 


Mass.—Com. v. Woods, 11 Metce. 
59 (dictum). 
Mich.—Merlau v. 
Judge, 180 Mich. 398, 
Mo.—Wickersham v. Johnson, 
» 1313. 
ue Y.—Urtz v. New York Cent., 
etc. BR. Co., 202 N. Y. 170, 95 NE 
711; Ettlinger v. Weil, 184 N. Y. Los 
77 NE 31 [rev 94 App. Div. 291, 87 
NYS 1049]; Hilgers v. Gosselin, 190 
App. Div. 346, 179 NYS 703; Mc- 
Dowell v. Volk, 164 App. Div. old, 
150 NYS 581; Maxwell v. Martin, 130 
App. Div. 80, 114 NYS 349; Simpson 


Kalamazoo Cir. 
147 NW ae 


[26.0.d:] 1172 


have been damaged.®4 
(2) Pecuniary or Substantial Character. 
While the general rule may be otherwise with re- 


for rescission,®? where the action 


is one for deceit the damage or injury necessary 
to make out a cause of action in favor of plaintiff % 
must to some extent, at least, be pecuniary or sub- 
stantial,°* as distinguished from mere injury to feel- 
ings,®> in order to warrant a recovery. 
action accrues, for example, where a person has 
been induced to enter into a contract by means of 
fraudulent representations,°® as for the purchase 


A right of 


v. Pilpoul, 77 Mise. 108, 136 NYS 
46; Heller v. Herbst, 1 NYCityCt 
Suppl 72. 


N. C.—Griffin v. Roanoke R., ete., 
Lumber Co., 140 N. C. 514, 53 SH 
307, 6 LRANS 463. 

Okl.—Newell v. Long Bell Lumber 
Co., 14 Okl. 185, 78 P 104. 

Pa.—EHEdelman vy. Latshaw, 180 Pa. 
419, 36 A 926 [rev 13 Montg. Co. 27]. 

Tex.—Chalk v. Ccilier, (Civ. <A.) 


208 SW_ 972; Kallison v. Poland, 
(Civ. A.) 167 SW 1104; Gordon v. 
Rhodes, (Civ. A.) 117 SW 1023. 

W. Va. — Schaffner v. National 


4 a. 

Supply Co., 80 W. Va. 111, 92 SE 580. 
Wis.—Brown v. Ocean <Acc., etc., 

Corp., 1538 Wis. 196, 140 NW 1112. 
“Pecuniary loss to the deceived 

party is absolutely essential to the 


maintenance ... [of an action for 
fraud and deceit].” Urtz v. New 
York 'Cent.,. ete, “RIVGos i202) Ne ya 


170, 178, 95 NE 711. To same effect 
Httlinger v. Weil, 184 N. Y. 179, 77 


NE 31 [rev 94 App. Div. 291, 87 
NYS 1049]. 
[a] Deceiving another into per- 


forming a valuable service.— Where 
defendant owner of property, by his 
general conduct, induced plaintiff to 
construct a house on defendant’s 
property in the mistaken belief that 
the house was being built for and on 
the credit of a corporation of which 
defendant was an officer, and con- 
cealed his personal liability from 
plaintiff until the statute of limita- 
tion had run on such obligation, to 
plaintiff's damage, it was held that 
an action for fraud and deceit would 
lie. Van Spanje v. Hostettler, (Ind. 
A.) 119 NE: 725; 

{b] Deceiving a partner into pay- 
ing more than his share of obliga- 
tions.—One of four partners, who, 
at the time of settlement: between 
him and another partner who had 
assumed entire firm indebtedness, 
was liable only for payment of one 
fourth of the loss, and was induced 
by fraudulent concealment and rep- 
resentation of facts by another part- 
ner who had assumed indebtedness 
to pay more than he owed by way 
of contribution, had a cause of ac- 
tion for deceit. Chalk v. Collier, 
(Tex. Civ. A.) 208 SW 972. 

95. Cable v. Bowlus, 21 Oh. Gir. 
Ct. 53, 11 Oh. Cir. Dec. 526. See also 
cases infra note 6. 

96. Ala.—Lowery v. Mutual Loan 
Soc., 202 Ala. 51, 79 S 389; Blake v. 
Anniston City Nat.’ Bank, 197 Ala. 
Coys fa Pedi Shea Bae f 

Ariz.—Curry v. Windsor, 194 P 958. 

Cal.—Montgomery v. McLaury, 143 
Cal. 83, 76-P 964; Westerfeld v. New 
Work. Li Ins.:Co,, 129 Cal.w68. 5872 92, 
61 P 667; Ira Marche v. New York 
L. Ins. Co., 126,Cal. 498, 58 P 1053. 

Colo.—James v. Aspelin, 57‘ Colo. 
381, 141 P 993. 

Mass.—Marvel v. Cobb, 200 Mass. 
293, 86 NE 360. 

Mich.—Picard v. McCormick, 11 
Mich. 68. 

Minn.—Corse v. Minnesota Grain 
Co., 94 Minn. 331, 102 NW 728; Mina- 
zek v. Libera, 83 Minn. 288, 86 NW 
100. 

N. Y.—Smith v. Salomon, 184 App. 
Div. 544, 172 NYS 515. 

N. C.—Torrey v. McFadyen, 165 N. 
@, 1237 ,.5241,..81. .SH 2962 [cite Cy], 


1172, (26 C.J.) 


or sale of real®? or personal °§ property or for the 
exchange of property;°° and recovery in deceit has 
been allowed for fraud causing the loss of an in- 
Further it has been held 
that substantial or peeuniary damage essential to 
aright to maintain the action may arise from physi- 
eal injuries,? imprisonment, loss of time,* or even 
In any event the 


ehoate right of dower.? 


loss of conjugal ecompanionship.® 
Fields v. Brown, 160 N. C. 295, 76 SE 
8. 


N. D.—Sonnesyn v. Akin, 14 N. D. 
248, 104 NW 1026. 

Vt—Hunt v. Lewis, 87 Vt. 528, 90 
A 578, AnnCasi916C 170. 
W. Va.—cCrockett v. Burleson, 60 

Va. 252, 54 SE 341, 6 LRANS 


263. p 

Wis.—Blewitt v. McRae, 100 Wis. 
153, 75 NW 1008. 

Enge—Pontifex vy. Bignold, 3 M. & 
G. 63, 42 ECL 42, 183 Reprint 1058. 

{a] Contract for insurance.— 
Pontifex v. Bignold, 3 M. & G. 63, 42 
BCL 42, 188 Reprint 1058. 

{b] Contract for personal serv- 
ices.—Hunt v. Lewis, 87 Vt. 528, 90 
A 578, AnnCasi916C 170 (services of 
attorney). 

{e] Fraud inducing discharge of 
note.—A special action on the case 
may be sustained against a debtor 
for fraudulently representing him- 
self insolvent, and thereby inducing 
his creditor to discharge a promis- 
sory note for less than its value, 
notwithstanding that assumpsit on 
the note might also lie. Hdwards v. 
Owen, 15 Oh. 500. 

{d] Procuring signature on note. 
—A defendant who procures a mar- 
ried woman to sign a note as princi- 
pal, when her obligation is intended 
to be that of surety, by falsely rep- 
resenting that she will never have 
to pay the note and then transfers it 
to a bona fide holder who collects be- 
eause he lacks defendant's knowl- 
edge of her obligation being limited 
to that of surety, is liable to plain- 
tiff for such fraud. Jones v. Craw- 
ford, 107 Ga. 318, 33 SE 51, 45 LRA 
105. 

. Remedies of parties defrauded see 
Contracts §§ 304-309. 
Ala—Berry v. Wooddy, 16 


250, 2 AmD 73. 

Towa.—Qualley v. Citizens’ Sav. 
Bank, 177 NW_ 539; McCoy v. 
Tewksbury, 182 Iowa 203, 165 NW 
400 


Bibb 
583. 


Mich.—Smith v. Michigan Realty, 
ete., Co., 175 Mich. 600, 141 NW 635; 
Trumbull v. January, 123 Mich. 66, 
$1 NW 970: Merrill v. Newton, 109 
Mich. 249, 67 NW 120. 


Ky.— Wade v. Thurman, 2 


Minn.—Humphrey v. Sievers, 137 
Minn, 373, 163 NW 787. 
Mo—McLain v. Parker, 229 Mo. 


68, 129 SW 500; Leicher v. Keeney, 
98 Mo. A. 394, 72 SW_ 145. 

N. J.—Journey v. Hunt, 1 N. J. L. 
274, 1 AmD 202. 

N. Y.—Culver v. Avery, 7 Wend. 
380, 22 AmD 586. 

N. D.—Stratton v. Rosenquist, 41 
N. D. 647, 171 NW_ 621. 

Oh.—Taylor v. Brown, 92 Oh. St. 
287, 110 NE 739. 

ee ee v. Wilson, 169 P 
1097. 

Or.—McCabe v. Kelleher, 90 Or. 45, 
175 P 608. 

Tex.—Mitchell v. Simons, (Civ. A.) 
53 SW 76. 

Blection of remedies by: 
Purchaser see Vendor and Purchaser 
“(89 Cye 1997]. 
Vendor see Vendor and Purchaser 

[89 Cyc 1982]. 


98. Ark—Joyce v. McCord, 123 
Ark. 492, 185 SW T75. 
Kan.—Cockrell v. Henderson, 81 


Kan. 335, 338, 105 P 443 [cit Cyc]. 


FRAUD 


Ky.—Stone v. Ramsey, 4 T. B. Mon. 
236. 

Mass.—Ginn v. 212 Mass. 
486, 99 NE 276. 

Mich.—Anderson Carriage Co. v. 
Pungs, 134 Mich. 79, 95 NW 985. 

Mo.—Edwards v. Noel, 88 Mo. A. 
434. 

Nebr.—Baker v. Thomas, 102 Nebr. 
401, 167 NW 407; Edney v. Baum, 70 
Nebr. 159, 97 NW 252. 

Remedies of: 


Almy, 


Buyer: 
Blection: of remedies see Sales [35 
Cye 606]. 
Recovery of price see Sales [35 
Cye 603]. 
Seller: 
aco for price see Sales [85 Cyc 
Election of remedies see Sales [35 
Cye 536]. 
Reeaption of goods see Sales [35 
Cye 508]. 


99. U. S—Stuart v. Hayden, 169 
U. S. 1, 18 SCt 274, 42 L. ed. 639 [aff 
72 Fed. 402, 18 CCA 618]. 

Ala.—MeCoy v. Prince, 11 Ala. A. 
388, 66 S 950. 

Colo.—Mountz v. Apt, 51 Colo. 491, 
119 P 150. 

Ind.—Johnson vy. Culver, 116 Ind. 
278, 19 NE 129; Lingerman v. Todd, 
18 Ind. 488; Firebaugh y. Trough, 57 
Ind. A. 421, 107 NE 301. 

TIowa.—Shuttlefield v. Neil, 163 
Towa 470, 145 NW 1; Brown vy, Hol- 
den, 120 Iowa 191, 94 NW 482: Moore 
Sey Howe, 115 Iowa 62, 87 NW 
750. 

Mass.—Kimball v. Cunningham, 4 
Mass. 502, 3 AmD 230. 

Mich.—Reed v. Ismond, 110 Mich. 
16, 67 NW 912; Warnes v. Brubaker, 
107 Mich. 440, 65 NW 276. 

Mo.—Messerli v. Bantrup, (A.) 216 
SW 825. 

Okl.—Werline v. Aldred, 57 Okl. 
$91, 157-P 805, 158 P 893. 
gene also Exchange of Property §$§ 

1. - Garry v. Garry, 187 Mass. 62, 
72 NE 335; Bissell v. Taylor, 41 Mich. 
702, 3 NW 194; Simar v. Canaday, 
53 N. Y. 298, 18 AmR 523. 

[a] This is such a valuable inter- 
est in property that if the owner 
thereof is induced by fraud to re- 
lease it. he can maintain an action of 
deceit against the person guilty of 
the fraud. Garry v. Garry, 187 Mass. 
62, 72 NE 335. 

2. Cal—Lewis v. Terry, 111 Cal. 
EA 43 P 398, 52 AmSR 146, 31 LRA 


Ga.—Woodward v. Miller, 119 Ga. 
618, 46 SE 847, 100 AmSR 188, 64 
LRA 9382. 

Minn.—Flaherty v. Till, 119 Minn. 
191. 187 NW 815. 

N. Y.—Kuelling v. Roderick Lean 
Mfg. Co., 188 N. Y¥. 78, 75 NE 1098, 
111 AmSR 691, 2 LRANS 3038, 5 Ann 
Cas 124; Williams v. Goldberg, 58 
Mise. 210, 109 NYS 15. 

Phe pie is v. Tyson, 5 Humphr. 


Wis.—Cameron v. Mount, 86 Wis. 
477, 56 NW 1094, 22 LRA 512. 

Eng.—-Langbridge v. Levy, 2 M. & 
W. 519, 150 Reprint 863 [aff 4 M. & 
W. 3387, 150 Reprint 1458]. 

fa] Rule applied to physical itn- 
jury caused by use of: (1) Defective 
and unsafe firearm. Langbridge v. 
Levy, 2 M. & W. 519, 150 Reprint 863 
[aff 4 M. & W. 337, 150 Reprint 1458]. 
(2) Defective buggy represented as 
in good condition. Woodward v. Mil- 
ler, 119 Ga, 618, 46 SE 847, 100 AmSR 


[§§ 79-80 


damage, it has been held, need not be accurately 
measurable in money, it being sufficient if there is 
an injury to some property right, as distinguished’ 
from mere injury to feelings.® 

[§ 80] (8) Performance of Legal Obligation In- 
duced. Under the general rule,’ it has been held 
that one cannot recover for fraud inducing him 
to do acts which he was already legally obligated to 


188, 64 LRA 932. (3) Defective ceil- 
ing. Williams v. Goldberg, 58 Misc. 
210, 109 NYS.15. (4) Defective fold- 
ing bed represented as safe for use. 
Lewis v. Terry, 111 Cal. 39, 43 P 398, 
52 AmSR 146, 31 LRA 220. (5) Land 
roller with defect deliberately con- 
cealed by manufacturer. Kuelling v. 
Roderick Lean Mfg. Co., 183 N. Y. 
78, 75 NE 1098, 111 AmSR 691, 2 
LRANS 303, 5 AnnCas 124. (6) 
Runaway horse falsely represented 
by the vendor as “gentle.” Allison 
v. Tyson, 5 Humphr. (Tenn.) 449; 
Cameron v. Mount, 86 Wis. 477, 56 
NW 1094, 22 LRA 512. 

[b] Injury to health.— Where 
plaintiff’s health was injured by sub- 
mission to treatment in reliance on 
defendant’s false representations 
concerning his ability to cure plain- 
tiff by the use of certain plasters, he 
was entitled to recover for deceit, 
although no money had been paid to 
defendant, since “injury to one’s per- 
son by the fraud of another is quite 
as serious as an injury to his pocket- 
book.” Flaherty v. Till, 119 Minn. 
191, 137 NW 815. 

3. Habeeb v, Daas, 181 NYS 392 
{aff 188 NYS 925]. See also cases 
infra note 82. 


fa] Thus a thief who induces 


one to become a bailee of the goods. 


by means of false representations as 
to ownership is liable to him for 
damages for his arrest and prosecu- 
tion on a charge of receiving stolen 
goods. Habeeb v. Daas, 181 NYS 392 
[aff 188 NYS 925]. 

4 Horne v. John A. Hertel Co., 
194 Mo. A. 725, 171 SW 598; Denton 
v. Great. Northern R. Co., 5 E. & B. 
aN 85 ECL 860, 119 Reprint 
i . 

[a] Tiustration.—Where the sales 
manager of a publishing house in in- 
ducing an agent to enter into its 
service misrepresented the facts, it 
is no defense to an action for fraud 
brought by an agent that he was.im- 
pecunious and had nothing to lose, 
Since plaintiff was injured by the 
loss of his time. Horne v. John A. 
Bor Co., 184 Mo. A. 725, 171 SW 

{b] A misrepresentation in a rail- 
road time-table as to the schedule of 
trains, whereby plaintiff was delayed 
to his pecuniary loss, was sufficient 
basis for a tort action in deceit. 
Denton v. Great Northern R. Co., 5 
E. & B. 860, 85 ECT, 860, 119 Reprint 
701. And compare Holst vy. Stewart, 
161 Mass. 516, 37 NE 755, 42 AmSR 
442 (holding that it cannot be said 
that the times of the running of rail- 
road trains is a matter’so easily as- 
certainable by all persons under all 
circumstances that it can never be 
the subject of a fraudulent misrep- 
resentation). : 

5. Work v. Campbell, 164 Cal. 343, 
347, 128 P 948, 48 LRANS 581 [cit 
Cyc] (where the separation of a hus- 
band and wife was the result of 
cruel treatment of him, and the sole 
cause of her conduct was the action 
of a third person in making to her 
willful false representations concern- 
ing her husband, for the purpose 
and with the design on his part of so 
influencing her as to bring about 
such separation). 

6 Allen v. Gorrill, (Cal.) 92 P 
1017; Spreckels v. Gorrill, 152 Cal. 
383, 92 P 1011; Cable v. Bowlus, 21 


aes Cir; Cts b3y vit Oh! (Cir Dea 
7. See supra §§ 77, 78. 
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1 


§§ 80-81] 


do,® such as the performance of a binding contract,® 
or the payment of a just debt;!° and this rule has 
been extended to inelude cases in which a security 
for such debt was given,!! although other authority 
holds that procuring security under such circum- 


stances is actionable injury.?” 


[§ 81] (4) Forbearance or Inaction Induced. It 


is not necessary that fraudulent 


should have induced plaintiff to do some positive 
act, but if they induced him to refrain from doing 
something which he otherwise would have done and 
he thus has suffered a loss, it is sufficient to sustain 
Thus recovery may be had 
for fraudulent representations inducing plaintiff to 
forbear the enforcement of some legal right,14 such 


recovery for fraud.1? 


as the right to rescind a contract,!® 
4 


8. Ala.—Overdeer v. Wiley, 30 
Ala, 709. 
Iowa.—Pheteplace v., Eastman, 26 


Towa 446. 
Me.—Stevens v. Odlin, 109 Me. 417, 
84 A 899 


Mass.—Randall v. Hazelton, 12 
Adlen 412. 

Miss.—Atkinson v. Sinnott, 67 
Miss. 502, S 289; Young v. Bum- 
pass, Freem. 241. 


~ N. J.—Musconetcong Iron Works 
v. Delaware, etc., R. Co., 78 N. J. L. 
717, 76 A 971, 20 AnnCas 178; Marsh 
v. Cook, 32 N. J. Eq. 262. 

N. M.—Bank of Commerce _ v. 
Broyles, 16 N. M, 414, 120 P 670. 

N. Y.—Deobold v. Oppermann, 111 
N. Y.4531, 19 NE 94, 7 AmSR 760, 2 
LRA 644 [aff 4 NYSt 514, 26 NY 
WklyDig 157]; Story v. Conger, 36 
N. Y. 673, 983 AmD 546, 3 Transcr. 
A, 211; Thompson v. Menck, 4 Abb. 
Dec. 400, 2 Keyes 82. 


9. Atkinson v. Sinnott, 67 Miss. 
502, 7 S 289; Young v. Bumpass, 
Freem. (Miss.) 241; Marsh v. Cook, 


32 N. J. Eq. 262; Story v. Conger, 36 
N. Y. 673, 93 AmD 546, 3 Transcr. A. 


Ze. 
10. Overdeer v. Wiley, 30 Ala. 
709; Stevens v. Odlin, 109 Me. 417, 


84 A 899; Brown v. Blunt, 72 Me. 415; 
Bank of Commerce v. Broyles, 16 
N. M. 414, 120 P 670. See Michigan 
v. Pheenix Bank, 33 N. Y. 9; Thomp- 
son v. Menck, 4 Abb. Dec. (N. Y.) 
400, 2 Keyes 82 (both holding that 
money obtained by false representa- 
tions cannot be recovered back, if 
the party who so obtained it had an 
equitable right thereto). 

[a] Thus, where a contract to 
convey made by the vendor’s broker 
provided for a forfeiture on breach 
of the contract by either party, any 
false representation by the broker to 
the purchaser that he had seen the 
vendor and the latter had refused to 
waive his right to a forfeiture does 
not show actionable fraud by the 
broker, because plaintiff could not be 
defrauded by a false representation 
which merely induced him to pay his 
own debt. Stevens v. Odlin, 109 Me. 
417, 84 A 899. 

11. Skowhegan First Nat. Bank v. 
Maxfield, 83 Me. 576, 22 A 479. 

[a] For example, where a bank 
held an equitable assignment of a 
claim against the payee of a_ bill 
from the drawees, who had paid the 
bill for his accommodation, and by 
falsely representing that the bill 
was unpaid, induced the payee to 
give a mortgage to secure the debt, 
it was held that there was no such 
fraud in obtaining the mortgage as 
to give cause for complaint, since 
the payee by giving the mortgage 
merely secured his own debt. Skow- 
hegan First Nat. Bank v. Maxfield, 
83 Me. 576, 22 A 479. : 

12. Gross v. McKee, 53 Miss. 
536. 

[a] Procuring mortgage to secure 
just preéxisting debt.—Since the 
mere existence of an outstanding 
chattel mortgage is of itself an in- 
jury, and an action to enforce it a 


FRAUD 


inchoate lien;1é 


been barred by 


(26 C.J], 1178 


or where plaintiff is induced to 


forbear the commencement of an action until it has 


the statute of limitations.17 Ob- 


viously, redress may be had where complainant has 
been induced by fraud to take positive action re- 


sulting in the abandonment of his legal rights,!8 as 


representations 


material.23 


or to perfect an 


greater injury, it cannot be claimed 
that there is no damage by reason of 
a chattel mortgage being fraudulent- 
ly obtained to secure a preéxisting 
just debt by false representations 
and fraudulent promises to make 
future advances. Gross v. McKee, 
53 Miss. 536. 

13. U. S.—Butler v. Watkins, 13 
Wall, 456, 20 L. ed. 629. 


Conn.—Alexander v. Church, 53 
Conn. 561, 4 A 108. 

Mass.—Fottler v. Moseley, 179 
Mass. 295, 60 NE 788. 


Mo.—Rhodes v. Dickerson, 95 Mo. 
A. 395, 69 SW. 47. 

N. H.—Desmaris v. People’s Gas- 
light Co., 107 A 491. 

N. Y.—Rice v. Manley, 66 N. Y. 82, 
23 AmR 30 [rev 2 Hun 492, 5 Thomps. 
& C. 14]; Mix v. Charles P. Boland 
Co., 153 App. Div. 435, 138 NYS 
361. 

N. D.—Guild v. More, 32 N, D. 432, 
155 NW 44. 


Eng.—Barley v. Walford, 9 Q. B. 
197, 58 ECL 197, 115 Reprint 1249. 
Ont.—Cowling v. Dickson, 5 Ont. 


A. 
94]. 
[a] Inducing 


549 [allowing app 45 U. C. Q. B. 


abandonment of 
contract.—Person inducing another 
through false representations to 
abandon a contract to furnish stone 
at one dollar a foot and to substitute 
therefor a contract to furnish stone 
at sixty cents a foot is liable for the 
damages resulting from the false 
representations. Mix v. Charles P. 
Boland Co., 153 App. Div. 435, 138 
NYS 361. 

{b] Inducing abstention from cul- 
tivating a leased farm by the land- 
lord’s fraudulent misrepresentation 
that it had been sold and plaintiff 
would have to leave pursuant to a 
termination clause in the lease is 
within the rule. Cowling v. Dick- 
son, 5 Ont. A. 549 [allowing app 45 
UG Cen Tay eiey EY 

{c] Preventing prompt payment 
of a note—Where defendant by 
fraudulent representations prevented 
prompt payment of a note by plain- 
tiff who was thereby damaged in 
that he was obliged to pay additional 
interest, it was held that an action 
could be maintained. Rhodes v. 
Dickerson, 95 Mo. A. 395, 69 SW 47. 

14. Shaw v. Forsyth, 226 Mass. 
865, 115 NE 486; New York Land 
Impr. Co. v. Chapman, 118 N. Y. 288, 
23 NE 187 [rev 54 N. Y. Super. 297, 
and dist Wemple v. Hildreth, 10 Daly 
481]; Lieberman v. Mulhern Steam 
Heating Co., 159 NYS 43; Guild v. 
More, ron D. 432, 454, 155 NW 44 
[quot Ald 
"15. Bowen v. Carter, 124 Mass. 
426: New York Land Impr. Co. 
vy. Chapman, 118 N. Y. 288, 23 NE 
187. 

16. Alexander v. Church, 53 Conn. 
561, 4 A 108. 

[a] Where no damage results.— 
Representation by a part owner 
which induced a materialman to re- 
frain from filing a lien when at the 
time no lien could be created was not 
actionable fraud. Kuteman v. Lacy, 


where a creditor is induced to compromise a claim,!® 
abandon an attachment,?° release a levy,?1 or sign 
a release,2? and the fact that the ereditor acted 
from benevolence and not from self-interest is im- 
Recovery may likewise be had for fraud 
inducing plaintiff to refrain to his injury from sell- 
ing property,** or putting goods upon the market.25 

Preventing collection of debt. 
been held, cannot be had for fraudulent representa- 
tions inducing a creditor merely to refrain from 


Recovery, it has 


(Tex. Civ. A.) 144 SW 1184. 

17. Desmaris v. People’s Gaslight 
Co.,, GN.) 107, A. 491. 

_{a]_ MTilustration—Where one neg- 
ligently causing the death of an- 
other, by fraudulent concealment 
and active misrepresentation of the 
facts, deceives deceased’s represen- 
tative, causing him to lose the orig- 
inal cause of action, by reason of a 
statute limiting actions for damages 
for negligent death to two years, the 
representative may maintain an ac- 
tion in deceit and is entitled to re- 
cover the fair value of the claim ds 
it existed when the fraud was prac- 
ticed. Desmaris v. Peopie’s Gaslight 
Co: GNECHE) ROTA sone 

18. Ind.—Bailey v. London Guar- 
antee, etc:, Co:, GA.) 121 -NH 128: 

Iowa.—Howard v. McMillen, 101 
Iowa 453, 70 NW 623. 

Me.—Buck v. Leach, 69 Me. 484. 
Vee cee v. Castles, 11 Cush. 

N. Y.—Wessels v. Carr, 15 App. 


Div. 360, 44 NYS 114 [app dism 
156) Na ©. “683: mem, 502 New 1i23 
mem]. 


“The authorities all agree that de- 
priving one of an existing cause of 
action by, fraudulent representations 
furnishes a new cause of action, in 
which two remedies or courses are 
open, either of which may be pur- 
sued by the injured party, viz.: ‘He 
may keep what he has received, and 
sue to recover damages for the 
fraud, or he may rescind, or offer to 
rescind, and recover on his original 
cause of action.’” Bailey v. London 
Guarantee, ete. Co., (Ind. A.) 121 
NE 128, 134. 

19. Howard v. McMillen, 101 Iowa 
453; Buck v. Leach, 69 Me. 484; Wes- 
sels v. Carr, 15 App. Div. 360, 44 
NYS 114 [app dism 156 N. Y. 683 
mem, 50 NE 1123 mem]. 


20. Brown v. Castles, 11 Cush. 
(Mass.) 348. 
21. Marshall v. Buchanan, 35 Cal. 


264, 95 AmD 95 

22. Bailey v. London Guarantee, 
ete.,.Co., (ind. A.) 121 NE 128: 

23. Buck v. Leach, 69 Me. 484. 
See Wessels v. Carr, 15 App. Div. 
360, 44 NYS 114 [app dism 156 N. Y. 
683 mem, 50 NE 1123 mem] (where 
the misrepresentation was that the 
debtor was too poor to pay, but the 
question of a benevolent motive was 
not discussed). 


24. Fottler v. Moseley, 179 Mass. 
295, 60 NE 788; Rice v. Manley, 66 
Net 82, 23 AmR 30 [rev 2 Hun 

[a] Where plaintiff was induced 


to countermand an order to sell stock 
through fraudulent misrepresenta- 
tions that sales which had been made 
of such stock in the market had been 
actual sales and the market price 
subsequently decreased, subjecting 
plaintiff to a loss, recovery could be 


had in tort for deceit. Fottler v. 
Moseley, 179 Mass. 295, 60 NE 
788. 

25. Butler v. Watkins, 13 Wall. 


(U. S.) 456. 20 L. ed. 629; Snow v. 
Judson, 38 Barb. (N. Y.) 210; Barley 


. 
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taking steps to collect a debt until collection has 
become impossible;2° but where the creditor has 
been induced to release an advantage already ob- 
tained by legal process,?” or to accept other security 
for the debt,28 redress may be secured. 
Preventing performance of contracts. 
by false and fraudulent representations or conduct, 


and not acting in pursuance of 
induces another not to perform 
thereby injures the other party 
the latter may maintain an action 
ages for the fraud.?° 


[§ 82] (5) 


v. Walford, 9 Q. B. 197, 58 ECL 197, 
115 Reprint 1249. 

“A manufacturer may by superior 
energy, or enterprise, supply all the 
buyers of a particular article, and 
thus leave no market for similar ar- 
ticles manufactured by others. But 
he may not fraudulently or by de- 
ceitful representations induce an- 
other to withhold from sale his 
products without being answerable 
for the injury occasioned by the 
fraud.” Butler v. Watkins, 13 Wall. 
(U. S.) 456, 463, 20 L. ed. 629 (per 
Strong, J.). 

[a] Patented articles.—(1) Where 
ome makes false statements to the 
effect that certain articles manufac- 
tured by others are an infringement 
of his patent, for the purpose of 
preventing sales by them of such 
articles, and thereby does prevent 
such sales, he is guilty of actionable 
fraud. Snow v. Judson, 38 Barb. 
(N. Y.) 210; Barley v. Walford, 9 
Q; B. 197, 568 ECL 197, 115° Reprint 
1249. (2) A manufacturer who by 
deceitful representations that he 
contemplates the purchase of certain 
patent rights induces a rival owning 
them to withhold his products from 
sale until the speaker has captured 
the market with a Similar article is 
liable for loss to the rival resulting 
from such fraud. Butler v. Watkins, 
13 Wall. (U. S.) 456, 20 L. ed. 629. 

26. U. S.—Graham v. Peale, 173 
Fed. 9, 97 CCA 311 [certiorari den 
za U. S. 608, 830 SCt 408, 54 L, ed. 

if 

Conn,—Austin  v. Barrows, 41 
Conn. 287; Smith v. Blake, 1 Day 258. 


Sue et gate v. Kimble, 6 Blackf, 
552. 
Mass.—Bradley v. Fuller, 118 


Mass. 239; Wellington v. Small, 3 
Cush. 145, 50 AmD 719; Lamb vy. 
Stone, 11 Pick. 527. 

Okl.—Evans v. Burson, 164 P 471. 

See Morrill v. Madden, 85 Minn. 
493, 29 NW 198 [foll Morrill v. Mad- 
den, 37 Minn. 282, 34 NW 25] (where 
it was held that a cause of action 
would not arise in favor of a party 
who had suffered a judgment to be- 
come outlawed because he had failed 
to discover property which the debt- 
or had fraudulently concealed and 
had trusted to the debtor’s false rep- 
vecentations that he had no property 
subject to judgment. The court 
rested its decision mainly on the 
ground that the creditor was negli- 
gent in believing the representations 
of an obviously hostile party instead 
of investigating for himself). 

“No action arises against one who, 
by false representations, induces an- 
other to forbear instituting proceed- 
ings against a debtor, though he be 
damaged thereby.” Dormitzer vy. 
Greve, 3 Mo. A. 593. 

[a] Reason for rule.——Where by 
fraudulent misrepresentations a 
third party induces a general cred- 
itor to forbear from legal action and 
owing to the debtor’s subsequent in- 
solvency the creditor is unable to 
collect, no action for fraud lies 
against the third party because, first, 


And this is true, although the 
contract may have been unenforceable by action if 
it would have been performed but for the fraud.®° 
Violation of Criminal Statute In- 
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If a person 


any legal right, 
a contract, and 
to the contract, 
to recover dam- 


a general creditor has no such in- 
terest in his debtor’s property as 
permits him to complain of a fraud- 
ulent inducement to permit a dis- 
position thereof placing it beyond 
his reach; and second, the damages 


are too remote and _ contingent. 
Evans v. Burson, (Okl.) 164 P 
471. 

[b] A creditor at large who is 


induced by fraud to refrain from 
attaching cannot recover for fraud. 
Graham v. Peale, 173 Fed. 9, 97 CCA 
311, [certiorari den 215 U. S. 608, 30 
SCt 408, 54 L. ed. 347]. 

[c] That a conspiracy is also 
charged is not sufficient to render 
the action maintainable. Austin v. 
Barrows, 41 Conn. 287, 

Representations inducing the ex- 
tension of an existing credit see in- 
fra § 92 et seq. 

27. Marshall v. Buchanan, 35 Cal. 
264, 95 AmD 95; Brown v. Castles, 
11 Cush. (Mass.) 348; Rose v. Saun- 
ders, 38 Hun (N. Y.) 575. 

fa] Thus, where the plaintiff had 
arrested defendant on execution, and 
defendant by false representations 
induced him to permit his leaving 
the jail liberties, plaintiff. thereby 
acquired a cause of action. Rose v. 
Saunders, 38 Hun (N. Y.) 575. 

{[b] Abandonment of attachment. 
—Brown v. Castles, 11 Cush, (Mass.) 
348. 

[ec] Release of levy.—Marshall v. 
Buchanan, 35 Cal. 264, 95 AmD 95. 

28. Ross v. Cleveland, (Tex. Civ. 
A.) 183 SW 3815. 

{a] Illustration.—If <A falsely 
represents to B that he has collat- 
eral of -a debtor sufficient to pay 
both their claims, and thereby in- 
duces B to accept an order drawn by 
the debtor on A for proceeds above 
A’s claim, and if B, relying on such 
security, forbears collection of his 
claim, which is subsequently lost 
through the debtor’s insolvency, B is 
liable for A’s damage. Ross _v. 
Cleveland,’) (lex Civ. ~A‘) °1338" SW 


29. Rice v. Manley, 66 N. Y. 82, 238 
AmR 30;.Benton v. Pratt, 2 Wend. 
(N. Y.) 3885, 20 AmD 623; Green v. 
ay Wha 2C. M. & R. 707, 150 Reprint 


30. Rice v. Manley, 66 N. Y. 82, 
23 AmR 30 [rev. 2 Hun 492, and dist 
Dung v. Parker, 52 N. Y. 494]; Ben- 
ton v. Pratt, 2 Wend. (N. Y.) 385, 20 
AmD 628; Green v. Button, 2 C. M. 
& R. 707, 150 Reprint 299. 

[a] Thus, where a_ mortgagee 
was induced by a fraudulent scheme 
and conduct on the part of defendant 
to foreclose a mortgage and the 
mortgagor’s lands were sold at a 
great sacrifice, it was no difficulty 
in the way of an action for damages 
that an agreement by the mortgagee 
to give time and postpone the sale 
for plaintiff’s benefit was invalid, 
and was a mere act of grace which 
could not have been compelled. Rich 


v. New York Cent., etc., R. Co., 87 
Ne 8 8.2. : 
31. Martachowski v. Orawitz, 14 


‘Pa. Super. 175; Gormely v. South 
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duced. It has been held that a person induced by 
false representations to commit illegal acts cannot 
recover damages consequent upon his lawful punish- 
ment therefor.*t 
thority to the effect that where the fraudulent 
representations are intended to create and actually 
do create in his mind a belief that under the ecir- 
cumstances represented the act which he is induced 
to do is neither illegal nor immoral, he may recover 
the damages he has sustained notwithstanding a stat- 
ute makes the act a criminal offense.®? 
ity of a transaction will not prevent recovery for 
fraudulent representations connected therewith if 
the defrauded party was ignorant of °° or expressly 
deceived with respect to ** the facts which rendered 


On the other hand, there is au- 


The illegal- 


Side Gymnastic Assoc., 
13 NW 242. 

[a] Mfllustration.—Where the pur- 
chaser of barroom fixtures, liquors, 
etc., to whom the vendor had repre- 
sented that he had a liquor license 
which would be transferred to the 
purchaser, sought to recover dam- 
ages for his imprisonment for the 
sale of liquor without a license, he 
was denied recovery because found- 
ing his claim on violation of a crimi- 
nal statute. Martachowski v. Ora- 
witz, 14 Pa, Super. 175. To same 
effect Gormely v. South Side Gym- 


55 Wis. 350, 


riba Assoc." 55 WisP<350,)> 13) NW 
32. Work v. Campbell, 164 Cal. 


343, 348, 128 P 943, 48 LRANS 581 
{cit Cyc]; Burrows vy. Rhodes, [1899] 
InQ@." Be SiT6: ‘ 

[a Tllustration.—An innocent 
person who has by the fraudulent 
misrepresentations of others been 
induced to take part with them in 
the commission of a criminal offense 
—malum prohibitum—for which he 
has been neither tried nor convicted, 
and who has been induced by those 
who procured his participation to 
believe the proceeding neither crimi- 
nal nor against public policy, can 
maintain an action against those by 
whose inducements and false state- 
ments he was led to commit it, and 
recover damages from them _ for 
losses he has sustained. It seems 
that he could have maintained an 
action for indemnity for the penal 
consequences of his offense notwith- 
standing he had been tried for it and. 
convicted. Burrows v. Rhodes, 
[1899] 1 Q. B. 816. 


oe Prescott v. Norris, 32 N. H. 
[al Where the purchaser of 


liquor bought without notice that the 
sale was without license and, there- 
fore, illegal, he was not in pari de- 
licto with the vendor and, there- 
fore, was allowed recovery for de- 
ceit as to the quality of the liquor. 
Prescott v. Norris, 32 N. H. 101. 

34. Stryk v. Mnichowicz, 167 Wis. 
265, 268, 167 NW 246. 

“Where a person is induced by the 
false representation of another to do 
an act which in consequence of sueh 
misrepresentation he (without neg- 
ligence on his part) believes to be 


neither illegal nor immoral, and 
which would not be illegal or im- 
moral if the representation were 


true, but which is in fact a criminal 
offense, he may recover from the 
maker of the representation )any 
damages sustained by him  proxi- 
mately resulting from the _ act.” 
Stryk v. Mnichowicz, supra. 
[a] Inducing employment of 
minor.—Where one employs a minor 
on the faith of false representation 
of his parent as to his age, and suf- 
fers damages, he can recover from 
the parent for damages occasioned 
by the unlawful employment and the 
rule that the minor cannot be sub- 
jected because of his misrepresenta- 


tion of age does not apply to the 


father of such minor. Stryk ve 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 
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the transaction unlawful. 


[§ 83] 


natn 167 Wis. 265, 167 NW 


35. Contingent damage from rep- 
resentations as to: ~ 
Financial condition see infra § 92. 
Title see infra § 109. 
36. U. S—In re Pennewell, 
HedeLr3soy 55, CCA 571. 
Conn.—Ely v. Stannard, 46 Conn. 
124 (dictum). 
Iowa.—Kimmans y. Chandler, 13 


ua be) 


Iowa 327. 

Mass.—Freeman vy. Venner, 120 
Mass. 424. 

“N. Y.—Urtz v. New York Cent., 
ele Cor, 1202. (Ns wW.,, 170, 595. NOB 
W711; Hutchins v. Hutchins, 7 Hill 
104. See Seaman v. Becar, 15 Misc. 


616, 38 NYS 69 (where, without dis- 
cussion of the precise text point, 
recovery for false representations 
inducing plaintiff to make loans to a 
lessee on collateral was refused in 
the absence of proof that the lessee 
had made default in payments or 
that the collateral was insufficient to 
assure payment of thg loan when 
due). 

Or.—Stabler v. Melvin, 89 Or. 226, 


173 P 896. 
age C.—Massey v. Craine, 12 S, C. L. 
[a] Ibiability on commercial pa- 


per.—(1) Where by false representa- 
tions defendants induced plaintiff to 
Sign a note as indorser, plaintiff 
could recover no damages prior to 
payment of the note by him, since 
his injury was merely contingent 
upon nonpayment by the makers. 
Freeman vy. Venner, 120 Mass. 424. 
(2) Although defendant, an attorney, 
fraudulently induced plaintiff, his 
client, to execute to him a note and 
mortgage on her land, which note 
and mortgage he sold, retaining the 
proceeds, plaintiff could not recover 
the amount of the note, the land 
having been purchased by one who 
agreed to pay, aS part consideration 
therefor, the note and mortgage, and 
who had in fact acquired. the note 
and mortgage, and plaintiff not hav- 
ing paid the note and no demand 
therefor having been made on her. 
Stabler v. Melvin, 89 Or. 226, 173 P 
896. (3) Where recovery for fraud 
inducing plaintiffs to accept a note 
in payment for goods sold was denied 
because plaintiffs had not tendered 
such note to defendant maker there- 
of, the court saying: “Until it is 
ascertained whether or not the note 
in question ... will be paid, it can- 
not be ascertained... whether the 
plaintiffs have or will suffer any 
damage by reason of the alleged 
false. representations ...and... 
further ... the holder of the note 
is the only one who can enforce any 
liability against the defendants... . 
If the plaintiffs have transferred the 
note and it is in the hands of a 
third person, they certainly have 
sustained no damage.” Thomas v. 
Dickinson, 65 Hun 5, 6, 19 NYS 600. 

37. Wiley v. Howard, 15 Ind. 169; 
U. S. Mortgage, etc., Co. v. Crutcher, 
169 Mo. 444, 69 SW 380; Urtz v. New 
York Cent., etc., R. Co., 202 N. Y. 170, 
95 NE 711; Dunn y. Bishop, (R. I.) 
90 A 1073. 

fa] Tlustrations.—(1) . Where 
there was a still unsettled dispute as 
to liability between a principal and 
agent for a loss caused by the mis- 
representations of a third party made 
to the agent, the principal could not 
recover from the third party for 
fraud. U. S. Mortgage, etc., Co. v. 
Crutcher, 169 Mo. 444, 69 SW- 380. 
(2) An administrator, suing a rail- 


(6) Contingent Damage or Injury.5 A 
contingent injury, where loss may or may not oe- 
eur, is insufficient to support a recovery for fraud.3é 
Under the general rule it has been held that re- 
covery in fraud cannot be had for damage con- 
tingent upon the outcome of unsettled disputes,37 
such as pending litigation,?§ nor for the loss of a 
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road company for damages for false 
representations made to her by the 
company’s claim agent, inducing a 
settlement of her claim against the 
company for the negligent death of 
her intestate, must show that she 
had a valid and existing claim 
against the company originally, and 
it is not sufficient to show that there 
was a claim which was disputed and 
contested, and that she could reason- 
ably apprehend that she had a just 
claim. Urtz v. New York Cent., etc., 
RCoy 202) NEY. 1707) 9s IN Bee 

38. Wiley v. Howard, 15 Ind. 169; 
Dunn v. Bishop, (R. I.) 90 A 10738. 

{a] Thus, in an action for deceit 
for inducing plaintiff to accept de- 
fendant as surety on a bond given 
to release an attachment in a suit 
between plaintiff and a third party, 
plaintiff could not recover until he 
had obtained judgment against such 
third party, because until judgment 
plaintiff had no right to look to the 
surety and plaintiff’s injury was 
therefore contingent and uncertain. 
Dunn y. Bishop, (R. I.) 90 A 10738. 

39. Lewis v. Corbin, 195 Mass. 
520, 81 NE 248, 122 AmSR_ 261; 
Hutchins vy. Hutchins, 7 Hill (N. Y.) 
104. See also Graham v. Burch, 53 
Minn. 17, 55 NW 64 (where an at- 
tempted revocation of a will is 
thwarted by the fraudulent act of a 
beneficiary, and the testator is sub- 
sequently and seasonably informed 
of the fact, and acquiesces in the 
preservation -of the will, no action 
will lie for the alleged fraud). 

[a] Reason for rule.—Since, to 
create a liability against defendant 
for depriving plaintiff of a legacy 
through fraud in inducing testatrix 
to execute an invalid codicil, there 
must be, not only a wrong inflicted 
by defendant, but damages to plain- 
tiff resulting directly therefrom, 
plaintiff must show facts excluding 
the possibility that testatrix changed 
her purpose respecting the legacy 
before her death, and for failure to 
do so a demurrer to the declaration 
will be sustained. Lewis v. Corbin, 
195 Mass. 520, 81 NE 248, 122 AmSR 
261. 

49. Myers v. Lowery, (Cal. A.) 
189 P 793; Goring v. Fitzgerald, 105 
Iowa 507, 75 NW 358. 

[a] MTlustrations.—(1) Where 
plaintiff was induced to enter a 
nurses’ training school by false rep- 
resentations that it was then an “ac- 
eredited” school and after a period of 
training plaintiff sued for fraud, it 
was no defense that the school might 
become an ‘‘accredited’’ school by the 
time plaintiff was ready to graduate. 
Myers v. Lowery, (Cal. A.) 189 P 
793. (2) Where plaintiff sought re- 
covery for representations inducing 
him to pay a judgment to defendant 
instead of to the rightful judgment 
creditor, and defendant claimed 
plaintiff had not been injured because 
jt did not appear that plaintiff had 
ever been called upon to pay the 
rightful judgment creditor, the court 
held that plaintiff was injured so as 
to warrant recovery for fraud, add- 
ing that ‘if the judgment creditor 
saw fit not to enforce his claim, it 
would not afford any ground for de- 
fendant keeping what he had wrong- 
fully obtained.” Goring v. Fitzger- 
ald, 105 Iowa 507, 511, 75 NW 358. 

41. Ga.—Kitchens v. Ryner, 8 Ga. 
A. 587, 69 SE 1086. 

Mich.—Briggs v. Brushaber, 43 
Mich. 330, 5 NW 383, 38 AmR 187. 

N...-y.— Currier v. Poor, 155 N. Y. 
344, 49 NE 937 [rev 84 Hun 45, 32 
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possible legacy.°® On the other hand, -vhere present 
injury has resulted from false representations, it” 
is no defense that future contingencies may remove 
the damage,*° and the fact that actual monetary 
loss has not yet occurred will not preclude recovery 
for fraud if such loss is inevitable,4t as where the 
defrauded party has incurred a binding legal obli- 
gation,*® such as an unpaid judgment;#? nor will 


NYS 74]. 

N. C.—Modlin vy. Roanoke R., etc., 
Nav. Co., 145 N. C. 218, 58 SE 1075. 

Or.—Hoffnan v. Toft, 70 Or. 488, 

142 P 365, 52 LRANS 944, 
_ [a] Thus (1) where one has been 
induced by fraud to purchase corpo- 
rate bonds that have no substantial 
or adequate. property security behind 
them, he may have redress for the 
fraud without waiting for default 
in the payment of interest. Currier 
Vv. Poor, 155 Ny i. 844, 49 NL 937 
[rev 84 Hun 454.322 NYS 7410) (2) & 
person induced by fraud to lend 
money on inadequate security is 
damaged as soon as the hoan is made, 
and may bring an action at once. 
Briggs v. Brushaber, 43 Mich. 330, 5 
NW 383, 38 AmR 187. 

42. Metropolitan El. R. Go. v. 
Kneeland, 120 N. Y. 134, 24 NB 381, 
17 AmSR 619, 8 LRA 253; Modlin v. 
Roanoke R., ete., Nav. Co., 145 N.C. 
218, 58 SE 1075; Griffin v, Roanoke 
R., etc., Lumber Co., 140 N. C. 514, 53 
SE 307, 6 LRANS 463; Hoffman v. 
Toft, 70 Or. 488, 142 P 365, 52 LRANS 
944. See Waterer v. Freeman, Hob. 
266, 267, 80 Reprint 412 (“there must 
be not only a thing done amiss, but 
also a damage either already fallen 
upon the party, or else inevitable’’). 

[a] IDllustrations.—(1) Where one 
has been induced to convey timber 
by fraud, and the timber has been 
again conveyed to a bona fide pur- 
chaser, who has the undoubted right 
to remove the timber, the right of 
the original seller to an action for 
deceit is not affected by the fact that 
the timber has*not yet been removed. 
Modlin v. Roanoke R., ete., Nav. Co., 
145 N. C. 218, 58 SE 1075. (2) Where 
a purchaser by fraudulent represen- 
tations procured a deed minus reser- 
vation of certain timber which the 
vendor and purchaser had _ orally 
agreed to reserve to the vendor, and 
resold to a third party who acquired 
the undoubted right to take it as 
against plaintiff, the mere fact that 
the timber had not actually been re- 
moved did not preclude plaintiff from 
recovery for fraud. Griffin v. Roa- 
noke R., ete., Lumber Co., 140 N. C. 
514, 53 SE 307, 6 LRANS 4638. (3) 
Where a note procured by fraud is 
negotiated to an innocent purchaser, 
the maker is damaged so as to be en- 
titled to recover for the fraud, al- 
though the note is not due. Hoffman 
ve Toft,.70 “Or, 488;, 142 \sP 13652952 
LRANS 944. (4) ‘An action against 
the directors of a corporation for 
fraudulently issuing and negotiating 
promissory notes in its name, which, 
on reaching the hands of bona fide 
purchasers for value, became legal 
obligations against the company... 
can be maintained upon an allegation 
of liability to pay without an allega- 
tion either of payment or of actual 
loss.” Metropolitan El. R. Co. v. 
Kneeland, 120 N. Y. 134, 140, 24 NE 
381, 17 AmSR 619, 8 LRA 253 [quot 
Hoffman v. Toft, 70 Or. 488, 495, 142 
P 365, 368, 52 LRANS 944]. 

43. Kitchens v. Ryner, 8 Ga, A. 
587, 69 SE 1086. But see Empire L. 
Ins. Co. v. Beaumont Land, etc., Co., 
(Tex. Civ. A.) 146 SW 335 (holding 
that where a person is induced by 
false representations to give a note 
in payment of stock, and judgment 
is subsequently recovered against 
him on the note by an innocent 
holder, his recovery for the false 
representation should be conditional 
upon his payment of the judgment). 

[a] MIlustration.—The maker of a 
fraudulently procured note may sue 
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recovery be denied if complainant has been de- 
prived of a present right with the possibility of 
In such eases plaintiff 
will at least be given the opportunity to prove dam- 
age,*° and may in any event recover some damages.*® 
False representations, inducing one to accept inade- 
quate security for an indebtedness purchased, cause 
injury sufficient to constitute actionable fraud even 
though the debt may be collectible without recourse 


future monetary damage.*4 


to the security.** 


Effect of purchase money being still unpaid. Or- 
dinarily the fact that the purchaser of property 
has not yet paid the price will not defeat his right 
to relief where the vendor has been guilty of fraud.** 
But it has been held that, where the only damages 
alleged to have been sustained by the purchaser of 
property by reason of false representations by the 
.vendor consist in his having agreed to pay more 
than the property was worth, he cannot recover 


the guilty payee after transfer to a|that which secures 


bona fide holder and rendition of 
judgment against the maker and in 
favor of such holder. The maker has 
been damaged, although he has not 
yet paid the judgment. Kitchens v. 
Ryner, 8 Ga, A. 587, 69 SE 1086. 

44. Kelly v. McGrath, 70 Ala. 75, 
45 AmR 75; Northrop v. Hill, 57 N. 
Y. 351, 354, 15 AmR 501; Allaire v. 
Whitney, 1 Hill (N. Y.) 484, 487. 

“A violation of right with a pos- 
sibility of damage, forms the ground 
of an action.” Allaire v. Whitney, 
supra [quot Northrop v. Hill, supra]. 

{a] Por example, misrepresenta- 
tion or concealment depriving one of 
rights acquired under an antenuptial 
settlement is injurious so as to war- 
rant recovery for fraud, although ac- 
tual possession of the property is 
contingent upon solemnization of the 
marriage. Kelly v. McGrath, 70 Ala. 
75, 45 AmR 75. 

45. Bridenstine v. Gerlinger Mo- 
tor Gar Co.) 86 Or. 4115 °1638"°P 73,7922: 

46. Ely v. Stannard, 46 Conn. 124. 
See Northrop v. Hill, 57 N. Y. 351, 15 
AmR 501 (where the court held that 
a purchaser’s right of action for a 
misrepresentation as to the amount 
of encumbrances on the realty pur- 
chased accrued immediately on pur- 
chase, although plaintiff did not lose 
title through foreclosure until many 
years later. The court states that 
there was actual damage on purchase 
through the lessened equity of the 
property, but also says that the ac- 
tion would accrue on purchase irre- 
spective of actual damage, since the 
infringement of plaintiff’s right to 
fair dealing gives him an action for 
nominal damages and this is suf- 
ficient to sustain the action). 

47. Baker v. Maxwell, 99 Ala, 558, 
14 S 468; Bristol v. ‘Braidwood, 28 
Mich. 191; Bradford v. Neill, 46 
Minn. 347, 49 NW 193. But see Fos- 
ter v. Taggart, 54 Wis. 391, 11 NW 
793 (holding that an action for de- 
ceit inducing the purchase of a note 
secured by mortgage cannot be main- 
tained in the absence of allegation 
and proof that the mortgaged prem- 
ises were of insufficient value to 
secure the note). 

[a] Illustrations.—(1) Where de- 
fendant induced plaintiff to purchase 
a note by misrepresenting the situa- 
tion, condition, and _ sufficiency of 
the real estate mortgaged to secure 
the note, recovery could be had in 
fraud irrespective of the note 
maker’s solvency or insolvency. The 
question of the maker’s solvency 
would go to the measure of damages, 
but would not affect the right to 
maintain an action for fraud and 
deceit. Bradford v. Neill, 46 Minn. 
347, 49 NW 193. (2) Representa- 
tions, inducing the purchase of a se- 
cured note, that there is no other 
mortgage on the property prior to 
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The 


no injury. 


the note, are 
fraud warranting rescission and it 
is immaterial whether the note 


would be good without the mortgage, 
although it might be otherwise where 
plaintiff retained the property and 
brought his action for damages. 
Bristol v. Braidwood, 28 Mich.- 191. 

43. Allaire v. Whitney, 1 Hill 
(N. Y.) 484. See also Peckham v. 
Holman, 11 Pick. (Mass.) 484, 486 
(where damages were allowed for 
selling unwholesome meat on credit 
as good and wholesome, the court 
holding that ‘‘the plaintiff ... lost 
the benefit and accommodation ex- 
pected from the purchase” and was 
damaged even though he had not 
paid for the meat’). 

[a] For example, if a person is 
induced by fraud to enter into a con- 
tract to accept and pay for a chattel 
on a future day, he may maintain an 
action for the fraud before such day, 
although he has paid nothing. Al- 
laire v. Whitney, 1 Hill (N.Y.) 484. 


49. Ranney v. Warren, 17 Hun 
CNY) 11d Post “ye Ly ke isieNy 


WklyDig 385. 

50. Ala.—King v. White, 119 Ala. 
429, 24 S 710. 

Cal.—Spreckels v. Gorrill, 152 Cal. 
383,92 P' 1011. 

Ili._-Hicks v, Deemer, 187 Ill. 164, 
58 NE 252; Hinton v. Ring, 111 Ill. 
A. 369. 

Iowa.—Dimond vy. Pea 
Land, etce., Co., 182 Iowa 400, 165 
NW 1032. 

Ky.—Drake v. Holhrook, 78 SW 
ea KyL 1489, 66 SW 512, 23 KyL 


ce River 


Nebr.—Wallace v. Superior First 
Nat. Bank, 102 Nebr. 358, 359, 167 
NW 416, 

N. Y.—Churchill v. St. George 
Dev. ‘Co., 174 App. Div. 1, 160 NYS 
357. 


N. D.—Guild v. More, 32 N. D. 482, 
155 NW 44. 

Wis.—Bergeron v. Miles, 88 Wis. 
397, 60 NW 7838, 43 AmSR 911; Grant 
v. Hardy, 33 Wis. 668. 

Alta.—Urquhart & Co. Ltd. v. 
Canadian Pac. R. Co., 2 Alta. L. 280. 

See also Canadian case infra text 
and note 57; and supra § 78 text and 
note 68. 

“TIn an] action... in deceit, the 
question is not whether a financial 
loss has arisen out of the transac- 
tion by reason of a difference in the 
value of the things exchanged, but 
whether plaintiff received all that 
defendants’ representations led him 
to believe he would receive.” Wal- 
lace v. Superior First Nat. Bank, 
supra. 

“The real question in all such 
cases is whether or not the property, 
if it had been as represented, would 
have been of substantially greater 
value than its actual value in its 
real condition.” Spreckels v. Gor- 
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damages if he still owes more of the purchase money 
than the difference between the actual value of the 
property and the represented value.*® 

[§ 84] (7) Good Bargain Notwithstanding Fraud. 
The fact that the transaction into which plaintiff was 
led was a good bargain notwithstanding the fraud 
is not always conclusive that plaintiff has sustained 


correct principle appled in many 


jurisdictions is that plaintiff is entitled to be placed 
in the situaton he would have occupied had there 
been no fraud, and that his right of recovery must 
be determined on this basis.°° 
where the measure of damages for fraud inducing 
a sale is the difference between the actual value of 
the property and its value as represented,°! it has 
been held that since plaintiff is entitled to the benefit 
of his bargain he may secure redress, even though 


Thus in jurisdictions 
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the property is worth what he paid for it,>? or even 
though he has subsequently disposed of it at the 


rill, 152) ‘Cal.°383,"390,~92 (ey L0s4° 

[a] For example, the buyer of 
corporate stock, induced to purchase 
by misrepresentations, has suffered 
legal damage if the stock is worth 
less than it would be had the repre- 
sentations been true. Churchill v. 
St. George Dev. Co., 174 App. Div. 1, 
160 NYS 357. 

[b] In Connecticut (1) it has been 
held that a,person who purchases 
property is entitled to the full bene- 
fit of the contract, and where the 
other party has been guilty of fraud, 
is entitled to be placed, with respect 
to the contract and to his rights 
under it, in the same position as if 
no fraud had been practiced upon 
him. For this reason, if the seller 
of property has made false repre- 
sentations as to its quality and con- 
dition, the purchaser may recover 
the damages sustained, although he 
may have afterward sold the prop-- 
erty for more than he gave for it. 
Murray v. Jennings, 42 Conn. 9, 19 
AmR 527. (2) Where plaintiff de- 
clined to purchase an interest in a 
patent right unless a certain third 
party in whose knowledge and skill 
plaintiff reposed confidence also 
bought an interest, and defendant 
seller paid such third party to take 
an interest, but misrepresented to 
plaintiff that such third party was 


purchasing an _ interest, recovery 
could be had in fraud notwith- 
standing the fact that plaintiff 
sold his interest at a _ profit. 


The jury were justified in finding 
that plaintiff's profit would have 
been greater had such third party 
bought an interest and thus been 
desirous of selling to advantage, and 
in assessing damages for the loss of 
such estimated increase in profit. 
Culver v. Webb, 12 Conn. 441. (3) 
But a later case holds that, where 
defendants induced plaintiff to’ pay 
four thousand five hundred dollars 
for a fifty-five foot frontage of land 
by fraudulently concealing the fact 
that they were authorized to sell the 
whole one hundred foot frontage for 
that price, but plaintiff received all 
the land he bargained for and its 
value was not shown to be -under 
four thousand five hundred dollars, 
plaintiff. could not recover because 
he had suffered no damage. Gil- 
fillen v. Moorhead, 73 Conn. 710, 49 
A 196. (4) As to joint purchasers’ 
right to recover for fraud where 
property was worth the price paid 
see infra text and note 59. 

Sl See infra Wa, On 2a 

52. Ga—BHstes v. Odom, 91 Ga. 
600, 18 SE 355. 

Ill—Antle v. Sexton, 137 Ill. 410, 
27 NE 691 [aff 32 Ill. A. 437]; Mit- 
chell v. McDougall, 62 Ill. 498. 

Ky.—Drake v. Holbrook, 78 SW 
158, 25 KyL 1489, 66 SW 512, 23 KyL 
1941, But see Snyder v. Hegan, 40: 


For later cases, developments-and changes in the law see cumulative Annotations, same title, page and note number. 
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same price that he gave or even at a profit.53 But 
in jurisdictions where the measure of damages in 
such cases is the difference between the actual value 
of the property and the price paid,54 it has been 
held that if the property is worth what plaintiff 
gave for it he has suffered no damage and therefore 
cannot recover, as where the original cost of prop- 
erty was falsely represented but plaintiff paid no 
more than its actual value;®* and a- fortiori if 
plaintiff has resold the property at a profit he can 
That property purchased may 
be worth the price paid is immaterial if it is not 
suitable for the purpose bought.58 


recover nothing.®? 


SW 693, 19 KyL 517 (where recovery 
on ;purchaser’s counterclaim based 
upon false representations as to the 
original cost of goods purchased was 
denied because the value of the prop- 
erty bought exceeded the price which 
the purchasers had agreed to pay 
and therefore no injury had been 
sustained). 

N. Y.—Rose vy. Merchants’ Trust 
Co., 96 NYS 946. 

Wis.—Miranovitz v. Gee, 163 Wis. 
246, 157 NW 790. 

53. Hinton v. Ring, 111 Ill. A. 369; 
‘Johnson v. Gavitt, 114 Iowa 183, 86 
NW 256; Medbury v. Watson, 6 Metce. 
(Mass.) 246, 39 AmD 726; Lunn v. 
Shermer, 93 N, C. 164. 

Whether the measure of damages 
is affected see infra VI, O in 27 C. J. 
OAT See uni ra, SIV, eOr im 7. C.43.. 

55. Minn.—Alden y. Wright, 47 
Minn. 225, 49 NW 767. 

Mo.—Thompson vy. Newell, 118 Mo. 
A. 405, 94 SW 557. 

Or.—Parks v. Smith, 95 Or, 300, 
186 P 552; Salisbury v. Goddard, 79 
Or: 593, 156/P 261. 

Pa.—Curtis v. Buzard, 254 Pa. 61, 
982A 30070. 

Tex.—Pitts v. Kennedy, (Civ. A.) 

177 SW 1016; Thouron vy. Skirvin, 57 
Tex. Civ. A. 105,122 SW 55; Gordon 
v, Rhodes, (Civ. A.) 117 SW 1023, 
1027 [cert questions answered (Civ. 
A.) 116 SW 40]. See Marsalis v. 
Crawford, 8 Tex. Civ. A. 485, 28 SW 
371 (holding that, where one has 
been induced by fraudulent misrep- 
resentations as to certain land to 
purchase notes secured by a vendor’s 
lien on the property, and after dis- 
covering the truth bids in the land at 
a sale under.a trust deed, and takes 
a conveyance, his claim for damages 
for the fraud is satisfied and dis- 
charged). 
-f{a] Thus a vendor fraudulently 
induced to accept a reconveyance in 
satisfaction of the vendor’s. lien 
notes cannot recover for the fraud in 
the absence of a showing that the 
property reconveyed was not worth 
the amount of such notes. Thouron 
v. Skirvin, 57 Tex. Civ. A. 105, 122 
Sw 55. 

[b] Deficiency in quantity; pur- 
chase in gross,—Since the measure 
of damages in a fraudulent sale is 
the difference between the value of 
the property and the sum paid for it, 
one induced by fraud to purchase 
jand in gross cannot, in an action for 
deceit, recover for a mere deficiency 
in quantity. Gordon v. Rhodes, (Tex. 
Gavan wll) eT SW L023,— LO2d 2 heert 
questions answered (Civ.A.) 116 SW 
40]. 

{c] If shares of stock bought by 
plaintiff in reliance upon defendant’s 
misrepresentations were worth what 
plaintiff paid for them, plaintiff was 
not damaged and was not entitled to 
recover. Alden vy. Wright, 47 Minn. 
225, 49 NW 767. 

[d] In the’ federal courts.—(1) 
Where the question is one of local 
law the federal courts, as to the 
measure of damages, will follow 
the local statute of the jurisdiction 
in which the action originated. See 
Federal Courts §§ 163, 189. (2) But 
in the absence of express statute 
regulating the subject the question is 
not one of local law but of general 
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fraud.® 


jurisprudence, and the federal courts 
will exercise their own judgment un- 
controlled by the decisions of the 
state courts. Lake Shore, etc., R. Co. 
v. Prentice, 147 U. S. 101, 13 SCt 261, 
37 Li. ed. 97.. (8) There. are cases 
repudiating the doctrine that in an 
action for deceit on the sale of prop- 
erty the measure of damages is the 
difference between the price paid and 
the value the property would have 
had had the representations been 
true, and holding that the correct 
measure of damages is the difference 
between the price paid and the 
actual value of the property pur- 
chased. Sigafus v. Porter, 179 U. S. 
116, 21 SCt 34, 45 L. ed. 113; Smith v. 
Bolles, 132 U.S, 125, 10 SCt. 39, 33 
L. ed. 279. (4) It has been said, ina 
case holding that one induced to 
purchase a ranch by false represen- 
tations as to ownership can recover 
the full value of the ranch in an 
action for deceit, that Bolles v. 
Smith, and Sigafus v. Porter, supra, 
stand for nothing more than the rule 
that there can be no recovery of 
speculative damages. Walker =v. 
Walbridge, 136 Fed. 19, 68 CCA 569 
[certiorari den 199 U. S. 605, 26 SCt 
T4609  bOMMtabhed.. 350). uCo) but, ina 
later case it was said that Smith v. 
Bolles, supra, and Sigafus v. Porter, 
supra, hold that a person is not 
cheated, when that which he gets is 
worth all he paid for it, and that 
under such circumstances there can 
be no recovery for deceit. Pitts- 
burg Life, ete, Co. v. Northern 
Cent. L. Ins. Co., 140 Fed. 888, 896 
[aff 148 Fed. 674, 78 CCA 408]. (6) 
A more recent decision approves the 
rule as to measure of damages as 
Jaid down supra, but holds that in an 
action for fraud and deceit in induc- 
ing plaintiff by false and fraudulent 
representations to purchase and pay 
for bonds which in fact were of no 
value whatever, it is no defense that 
plaintiff sold the bonds for as much 
as he paid for them. Clark v. Mor- 
gan County Nat. Bank, 196 Fed. 709. 

56. Thompson v, Newell, 118 Mo. 
A. 405, 94 SW 557; Curtis v. Buzard, 
O54 Pa. 615) 985 An t7 7 

[a] hat seller of corporate stock 
falsely represented that it cost a cer- 
tain price, when he had paid nothing 
for it, does not entitle purchaser to 
damages in absence of showing 
that stock was worth less than he 
paid for it. Curtis v. Buzard, 254 Pa. 
Clee 9S Aril ls 

Rule where purchase is 
infra text and note 59. 

57. Jackson v. Collins, 
557; Shaw v. Gilbert, 111 Wis. 165, 
86 NW 188; Rosen v. Lindsay, 17 
Man. 251, 5 WestLR 546, 7 WestLR 
115; Steele v. Pritchard, 17 Man. 226. 
See also Canadian case supra text 
and note 50. 

fa] hus (1) where plaintiff has 
sold the property at a profit, he can 
recover no damages, although he has 
failed to realize the profit he could 
reasonably have expected if the rep- 
resentations had been true. Rosen 
v. Lindsay, 17 Man. 251, 5 WestLR 
546, 7 WestLR 115. (2) One induced 
by misrepresentations as to a corpo- 
ration’s solvency to sell it goods on 
credit could not recover in deceit if 
he had previously sold his claim for 


joint see 


39 Mich. 
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Joint purchases. Where because of their joint in- 
terest in a business enterprise parties are entitled 
to share the profits equally, redress may be had for 
false representations inducing one party to pay 
more than his share even though the property is 
worth the price paid for it,59 and this rule has been 
applied even where it is ordinarily held there can 
be no recovery if the property purchased is worth 
the price paid.®° 

[§ 85] (8) Defendant’s Exercise of Legal Right. 
Injury which results merely from the exercise of 
a legal right cannot form the basis of actionable 
Fair competition in business is the exer- 


its face value without recourse on 
himself. Shaw v. Gilbert, 111 Wis. 
165, 86 NW 188. 

[b] Plaintiff cannot recover be- 
yond his actual damages, and that 
ak he Seils his goods profitably he 
is not injured.” Jackson v. Collins, 
39. Mich, 557, 562: 

58. Steen v. Weisten, 51 Or. 473, 
476, 94 P 838; Moore v. Cross, (Tex. 
Civ. A.) 26 SW 122. 

it is no defense that “the grantee 
will lose nothing .. . if he will avail 
himself of the lands for some other 
or different purpose designated by 


the grantor.’ Steen v. Weisten, 
supra. 

4 [a] Illustrationwm—Where one is 
induced to purchase land by the 


vendor’s false representations that 
he controlled a creamery near it and 
that the purchaser should have the 
keeping of the cattle connected with 
the creamery, rescission will be al- 
lowed even though the land may be 
worth the price paid, since the land © 
was not valuable for the purpose 
bought and the purchaser is not re- 
quired to retain the land and assume 
the hazard of being able to resell for 
the price he paid. Moore v. Cross, 
(Tex... Civ. A.) 26° SW 1227 

59. Allen v. Barhoff, 90 Conn. 183, 
96 A 928, 929; Lowe v. Hendrick, 86 
Conn, 481, 485, 85 A 795; Pendergast 
v. Reed, 29 Md. 398, 96 AmD 539; 
Douglas v. Richards, 116 App. Div. 
27, 101 NYS 299. , 

‘Tt is immaterial... that the 
property was in fact worth more 
than the true price, or as much, or 
more, than the represented price. 
The joint purchaser is entitled to the 
profit of his bargain, and cannot be 
deprived of that by the fraud of his 
cojoint purchaser.” , Lowe v. Hend- 
rick, Supra [quot Allen v, Barhoff, 
supra]. See also Connecticut cases 
supra note 50 [b]. 

[a] For example, the purchaser of 
a part interest in a vessel has “the 
right to all the profits of his pur- 
chase and contract as he made it, 
and it is no answer to his action to 
say, that though the representation 
was false, yet the actual value of the 
thing sold is equal to what such false 
representation induced him to pay 
for it.’ Pendergast v. Reed, 29 Md. 
398, 404, 96 AmD 539. 

60. Garrett v. Wannfried, 67 Mo. 
A. 4387 


[a] For example, where plaintiff 
joined defendant in the formation of 
a mining company and was induced 
to pay for his interest at the rate of 
two hundred dollars an acre by de- 
fendant’s misrepresentations that 
such was the original cost price, 
when in truth the cost was only one 
hundred dollars an acre, recovery 
could be had for the fraud irre- 
spective of whether the actual value 
was equal to the price paid by plain- 
tiff. Garrett v. Wannfried, 67 Mo. A. 
See Missouri cases supra notes 
55, 56. 

61. Franklin Ins. Co. v. Humph- 
rey, 65 Ind. 549, 32 AmR 78; Randall 
v. Hazelton, 12 Allen (Mass.) _412, 
415; Baker vy. Fisher, 19 Ont. 650. 

“Damages [for fraud] can never 
be recovered where they result from 
a lawful act of the defendant.” 
Randall v. Hazelton, supra. 
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cise of a legal right, and cannot render a person 
liable in damages to a rival who is injured thereby,®? 
but he will be liable if he exceeds his legal rights, 
and resorts to fraudulent and deceitful representa- 
tions or practices, and thereby causes damage to 
another by preventing him from making sales or 


entering into other contracts.® 
[§ 86] ec. Causal Relation. 


“Fraud can not be predicated upon 
acts which the party charged has a 
right by law to do, nor upon the 
non-performance of acts which by 
law he is not bound to do.” Frank- 
lin Ins. Co. v. Humphrey, supra. 

{a] Tlustration—Where in pur- 
chasing on credit defendant con- 
cealed his intent to pay for plain- 
tiff's goods by setting off a claim he 
had acquired against plaintiff by as- 
signment, such concealment was not 
fraud warranting disaffirmance of 


the contract. Baker v. Fisher, 19 
Ont. 650. 
62. Johnson v. MHitchcock, 15 


Johns. (N. Y.) 185. 

[a] For example, no action lies 
for’ representations made to third 
persons, in order to draw custom to 
defendant’s business and in rivalry 
of plaintiff’s ferry, that it was not so 
good as:defendant’s rival ferry, and 
so persuading travelers to cross at 
defendant’s. Johnson vy. Hitchcock, 
15 SJohns;) CN. GY.) 713 5¢ 

63. Butler v. Watkins, 13 Wall. 
(U. 8S.) 456, 463, 20 L. ed. 629; Dobin- 


son v. McDonald, 92 Cal. 33, 27 P 
1098; Snow v. Judson, 38 Barb. 
GCN.) Wels Barley” va. Waltord, 9 


Q. B.°197, 58 ECL 197, 115 Reprint 
1249. 

“Competition in efforts to secure 
the market is doubtless lawful. A 
manufacturer may by superior en- 
ergy, or enterprise, supply all the 
buyers of a particular article, and 
thus leave no market for similar ar- 
ticles manufactured by others, But 
he may not fraudulently or by de- 
ceitful representations induce an- 
other to withhold from sale his 
products without being answerable 
for the injury. occasioned by the 
fraud.” Butler v. Watkins, supra. 

[a] For example, a complaint, al- 
leging that defendant intentionally 
made false statements in regard to 
articles manufactured by plaintiffs, 
for the purpose of preventing sales 
of such articles by them, and there- 
by did prevent such sales to plain- 
tiff’s injury, states a good cause of 


action for false representations. 
Snow v. Judson, 38 Barb. (N. Y.) 
210, F 

{[b] Inducing one to surrender 


his rights under a contract.—A per- 
son who has already entered into a 
contract, and who by false and 
fraudulent representations is induced 
to surrender his rights under the 
contract and release the other party, 
may rescind the release or recover 


damages. Dobinson v. McDonald, 92 
Cale t3ey 21-1098; 
Misrepresentations inducing the 


forbearance of a legal right see 
supra § 81. 
64 See supra § 77. 
65. Colo.—Huston  v. 


Ohio, etc., 


Smelting, etce., Co., 638 Colo. 152, 165 
Ry2ol: 

Conn.—Austin v. Barrows, 41 
Conn. 287. 


Ill. Mahoney v. Whyte, 49 Ill. A. 
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Ind.--Hagee v. Grossman, 31 Ind. 
223. 

Me.—O’Brien v. Luques, 81 Me. 46, 
16 A 304. 

Mass.—Fottler v. whys) 
Mass. 295, 60 NE 788. 

Mich.—Getchell v. Dusenbury, 145 
Mich. 197, 108 NW 723. 

Minn. — Winston v. 


Minn. 1, 53 NW 1015. 
Mo.—Dormitzer v. Greve, 3 Mo. A. 


Moseley, 


Young, 52 


To warrant redress 
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and effect.® 


593. 

N. J.—Byard v. Holmes, 34 N. J. 
5.0 296. 

N. -Y.—Jex v. Straus, 122 N. Y. 
293, 25 NE 478 [aff 55 N. Y. Super. 
52]; Brackett v. Griswold, 112 N. Y. 
454, 20 NE 3876 [rev 14 NYSt 449]; 
Krohnthal v. Ranger, 188 App. Div. 
594, 177 NYS 280; Robinson v. Syra- 
cuse Rapid Transit R. Co., 100 App. 
Div. 214, 91 NYS 909; Martin v. 
Clark, 19 App. Div. 496, 46 NYS 
616; Ritzwoller v. Lurie, 162 NYS 
475. 
ak C.—Farrar v. Alston, 12 N. C. 
69. 

Or. — Wheelwright v. Vanderbilt, 
69 Or. 326, 138 P 857. 

Pa.—Phipps v. Buckman, 30 Pa. 
401. 
Vt.—Arnold v. Somers, 92 Vt. 512, 
105 A 260. 

Va.—Hawkins v. Edwards, 117 Va. 
311, 84 SE 654. 

Wash.—Sather v. Home Security 
Sav. Bank, 49 Wash. 672, 96 P 229. 

Wis.—Potter v. Necedah Lumber 
te 105 Wis. 25, 80 NW 88, 81 NW 
118. 

Eng.—Ajello v. Worsley, [1898] 1 
Ch. 274: Collins v. Cave, 4 H. & N. 
225, 157 Reprint 824. 

Can.—Bell v. Macklin, 15 Can. S.C. 
576; Chatham v. Houston, 27 U. C. 
Q. B. 550. 

“To recover in an action for fraud 
and deceit the fraud and injury must 
be connected. The one must bear 
to the other the relation of cause 
and effect.” Brackett v. Griswold, 
112 N. Y. 454, 469, 20 NE 376 [quot 
Krohnthal vy. Ranger, 188 App. Div. 
594, 177 NYS 280, 283]. 

“fa] Concealment of facts which 
did not occasion plaintiff’s loss is 
not actionable. Sather v. Home Se- 
curity Sav. Bank, 49 Wash. 672, 96 P 
229. 

66. Colo.— Huston v. Ohio, etce., 
Smelting, etc., Co., 63 Colo. 152, 165 
PS abs 

Conn. — Austin v. 
Conn. 287. 

Mass.—Dawe v. Morris, 149 Mass. 
188, 21 NE 313, 14 AmSR 404, 4 LRA 


Barrows, 41 


158; Bradley v. Fuller, 118 Mass. 
239; Randall v. Hazelton, 12 Allen 
412; Silver v. Frazier, 3 Allen 382, 


81 AmD 662; Wellington v. Small, 
3 Cush. 145, 50 AmD 719; Lamb v. 
Stone, 11 Pick.-527. 

ec epe re Ton oe v. Greve, 3 Mo. A. 
593. 

N. J.—Boyd v. Schussler, 81 N. J. 
Ee 275, 80) Arex: 

N. Y.—kKuelling v. Roderick Lean 
Mtz. Co. 183. No Y. 78, 75 NE 1098: 
111 AmSR 691, 2 LRANS 303,-5 Ann 


Cash 22 -ex ve those Waco. 
293, 25 NE 478; New York Land 


Impr. Co. v. Chapman, 118 N. Y. 288, 
23 NE 187 [rev 54 N. Y. Super. 297]; 
Brackett v. Griswold, 112 N. Y. 
454, 20 NE 3876; Krohnthal v. Ran- 
ger, 188 App. Div. 594, 177 NYS 280; 
Taylor v. Stenn,-.159.. NYS- 787; 
Wemple v. Hildreth, 10 Daly 481 
[aff 94. N. Y. 644 mem]. 
N. D.—Marshall-McCartney Co. v. 
Halloran, 15 N. D. 71, 106 NW 293. 
Or. — Wheelwright yv. Vanderbilt, 
69 Or. 326, 330, 138 P 857. 
Wis.—Potter v, Necedah Lumber 
ons 105 Wis. 25, 80 NW 88, 81 NW 
Eng.—Barry v. Corskey, 
& H. 1, 70 Reprint 945: 
Pg cy Saas v. Macklin, 15 Can. S. 
e (6. 


2 Johns. 


ge 


[8s 85-86 


for fraud it must appear not only that injury has 
been suffered,®+ but also that the fraud and injury 
sustained toward each other the relation of cause 
The fraud must be the proximate and 
not the remote cause of damage,®* and recovery will 
be denied where it appears that the injury was not 
proximately caused by the fraud.* 
given case fraud was the proximate or remote cause 


“The law requires that the in- 
jury must proceed so. directly from 
the wrongful act that according to 
common experience and the usual 
course of events it might, under the 
particular circumstances, have rea- 


sonably been expected.” Jex Vv. 
Straus, 122 N.-Y. 293; 301, .25° NE 
478 [quot Wheelwright v. Vander- 


bilt, supra]. 

“It must appear in an appreciable 
sense that the-damage flowed from 
the fraud as the proximate and not 
the remote cause.” Brackett v. Gris- 
wold, 112 N. Y. 454, 20 NE 376 [auot 
Kuelling v. Roderick Lean Mfg. Co., 
183 N. Y. 78, 75 NE 1098, 1101, -111 
AmSR 691, 2 LRANS 303, 5 AnnCas 
124 (rev 94 App. Div: 613 mem, 88 
NYS 1105 mem); Krohnthal v. Ran- 
Sea} 188 App. Div. 594, 177 NYS 280, 

fa] Immediate cause—To sus- 
tain a charge of actionable fraud it 
must be establishéd, inter alia, that 
the injury suffered was an imme- 
diate and direct, and not a remote, 
consequence of the misrepresenta- 
ce Bell v. Macklin, 15 Can. S.C. 
oid. 

Proximate cause as affecting dam- 
ages recoverable see infra § VI, O 
in 2 Oe te . 

67. Mass.—  McClusker vy. Geiger, 
195 Mass. 46, 80 NE 648; Silver v. 
Frazier, 3 Alen 382, 81 AmD 662. 

Mich.—Getchell vy. Dusenbury, 145 
Mich. 197, 108 NW 723. 

N. Y.—Deyo v. Hudson, 225 N. Y. 
602, 122 NE 635, 226 N. Y. 685, 123 
NE 851 [rev 174 App. Div. 746, 161 
NYS 494 (rev 89 Misc. 525, 153 NYS 
693)]; Brackett v. Griswold, 112 N. 
Y. 454, 20 NE 376 [rev 14 NYSt 449]; 
Nearing v. Hathaway, 128 App. Div. 
745, 113 NYS 318; Dresser v. Mer- 
cantile Trust Co., 124 App. Div. 891, 
108: NYS 577 [motion to change 
venue den 53 Misc. 18, 102 NYS 569, 
and aff 118 App: Div. 901 mem, 103 
NYS 1123 mem]; Tregner v. Hazen, 
116 App. Div. 829, 102 NYS 139: Tay- 
lor v. Scoville, 54 Barb. 34; A. FE. T. 
Corp. v. Pathé Exch., 105 Misc. 39, 
172 NYS 364. 

N. C.—Clark v. East Lake Lum- 
aC. 139, 73 "Stos3° 
Mri v. Somers, 92 Vt. 512, 


Wis.—Morgan v. Hodge, 145 is. 
143, 129 NW 1083. e we 
Can.— Lumbers~ y. Gold Medal 
Furniture Mfg. Co., 30 Can. S. CG. 55; 
Chatham vy. Houston, 27 U. Cc. iy 


Bab 50. 

See Paul & Vincent, Ltd. v. 
O’Reilly, 49 Ir. L. T. 89 (where a 
debtor gave plaintiffs a guarantee 
which purported to be signed by his 
father in defendant’s presence, the 
amount being left blank, which 
plaintiffs filled in for £100, and they 
received, unknown to defendant, a 
letter purporting to eome from the 
debtor’s father confirming the 
amount, it was held that defendant 
had represented to plaintiffs that 
the father had signed the guarantee, 
and that the representation being 
false to his knowledge, defendant 
was liable, notwithstanding the sub- 
sequent forgery of the letter). 

[a] Tlustrations.—(1) Where de- 
fendant misrepresented to plaintiff 
the purpose for which he wished 
plaintiff to give a mortgage and 
also promised to discharge the said 
mortgage under certain conditions, 
which promise defendant broke, the 


Far later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


Whether in any - 


* 
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of the damage or injury suffered generally depends 
upon the particular circumstances involved.®8 

[§ 87] d. Duty to Avoid Damage or Injury. Al- 
though the party upon whom a fraud has been prac- 


misrepresentations as to the pur- 
pose were insufficient to constitute 
actionable fraud since plaintiff’s in- 
jury arose not from them but from 
the broken promise. McCusker v. 
Geiger, 195 Mass. 46, 80 NE 648. (2) 
Where defendant undertook to ex- 
pend certain moneys for plaintiff mu- 
nicipal corporation and carelessly 
Signed a certificate falsely represent- 
ing that certain work had been done, 
when in fact it was only in progress, 
the fact that the municipality would 
have paid the contractors even if 
the certificate had stated money was 
due for ‘‘work in progress” precluded 
recovery against defendant for 
falsely representing that the cer- 
tificate was for ‘‘work done.” Chat- 
ham v. Houston, 27 U. C. Q. B. 550. 
(3) Plaintiff mortgagor wrote her 
mortgagee, J. J. Hathaway, a few 
days before the mortgage interest 
fell due, asking what day the in- 
terest was due and if it would be 
sufficient if payment was made some 
time during the month. The postal 
authorities delivered the letter to a 
third party, A. J. Hathaway, defend- 
ant in this action, who had an un- 
paid rent claim against the mort- 
gagor’s husband, and defendant re- 
plied that the interest was past 
due and to send the check to him, 
A. J. Hathaway. Believing A. J. 
Hathaway to be the mortgagee, 
plaintiff mortgagor wrote him sev- 
eral further letters asking for more 
time to make interest payments. 
Defendant received but ignored such 
letters and eventually the property 


was sold for unpaid interest 
charges. Plaintiff sues for damages 
alleging that defendant’s misrep- 


resentation of being the mortgagor 
coupled with his subsequent silence 
equivalent to a false state- 
ment that the mortgagor would 
allow further time for interest pay- 
ments and being done intentionally 
to get even for the unpaid rent 
claim was actionable fraud. It was 
held, with dissenting opinion, that 
defendant’s misrepresentation was 
not the proximate cause of plain- 
tiff’'s damage but that it was proxi- 
mately caused by her inability to 
pay the interest charges, and, there- 
fore, no recovery could be _ had. 
Nearing v. Hathaway, 128 App. Div. 
745, 1183 NYS 318. (4) One, relying 
on a publisher’s false representation 
that he does the biggest publishing 
business in the country and induced 
thereby to accept a selling agency 
which fails, cannot recover in the 
absence of proof that his failure 
was due to the fraud. Tregner v. 
Hazen, 116 App. Div. 829, 102 NYS 
139. (5) See also infra note 68 [b]. 

68. See cases infra this note. 

[a] Held proximate.—(1) Brok- 
er’s misrepresentations inducing 
plaintiff to cancel a selling order 
and retain certain corporate stock 
held the proximate cause of loss 
sustained through subsequent de- 
preciation of the stock. Fottler v. 
Moseley, 185 Mass. 563, 70 NE 1040. 
(2) False representations inducing 
plaintiff insurance company to issue 
a policy incontestable after one 
year were held the proximate cause 
of damage due to payment of in- 
surance thereunder, the incontest- 
able clause not being an_independ- 
ent, intervening agency. Prudential 
Ins. Co. v. Mohr, 185 Fed. 936. (3) 
False representations inducing 
plaintiff to receive stolen goods in 
the belief that they belonged to de- 
fendant held sufficient to justify a 
jury in finding them the proximate 
cause of damage sustained through 
plaintiff's arrest on a charge of re- 
ceiving stolen goods. Habeeb v. 
Daas, 181 NYS 392. (4) False rep- 
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resentations that intoxicating liquor 
was a “temperance brew,’ and which 
induced a retailer of soft drinks to 
purchase and resell them, were the 
proximate cause of damage _ sus- 
tained through fine and imprison- 
ment for sale of liquor without a 


license. Anderson y. Evansville 
Brewing Assoc., 49 Ind. A, 403, 97 
NE 445. (5) False representations 


that a leased farm had been sold, 
which if true would have necessi- 
tated plaintiff’s departure pursuant 
to a termination clause in the lease, 
held the proximate cause of loss 
due to noncultivation of such farm 
by plaintiff. Cowling v. Dickson, 5 
Ont. A. 549 [allowing app 45 U. C. 

2 Bin 4: (6) Injuries sustained 
through the running away of a 
horse frightened by cars held to 
have been proximately caused by 
false representations that horse was 
safe and unafraid of cars. Allen v. 
Truesdell, 185 Mass. 75. (7) Where 
plaintiff corporation asked for a di- 
rector’s authorization certificate be- 
fore it would loan money to the 
bank of which defendant was 
cashier, and defendant cashier gave 
plaintiff a false certificate and thus 
secured the loan, the fact that de- 
fendant cashier was authorized to 
obligate his bank for such loan 
without the director’s resolution did 
not prevent plaintiff from recover- 
ing its loss due to the subsequent 
insolvency of the bank. A dissent- 
ing opinion held plaintiff not injured 
because the loan was equally bind- 
ing without the fabricated certifi- 
eate, but the majority held plaintiff 
had the right to impose any condi- 
tion to the loan it saw fit, and that 
as plaintiff would not have made 
the loan except for the false certifi- 
eate plaintiff was injured thereby 
and could recover for fraud and de- 
eeit. Continental Nat. Bank v. Far- 
ris, 77 Mo. A. 186. (8) Where plain- 
tiffs were induced by the receipt of 
a false telegram to lose their lien 
on certain cattle, the loss and sur- 
render of the lien upon the cattle 
was held not so remote as to be 
either an unnatural or improbable 
effect of the false telegram. Have- 
lock Bank v. Western Union Tel. Co., 
141 Fed. 526, 72 CCA 580, 4 LRANS 
185, 5 AnnCas 515. 

{b] Held remote.—(1) A broker’s 
fraudulently broken promise to no- 
tify plaintiff if one of his cus- 
tomers, a member of plaintiff's law 
firm who had been speculating with 
trust funds, recommended specula- 
tion, was held- not the proximate 
cause of the loss sustained through 
such customer’s subsequent em- 
bezzlement and_ speculation, the 
proximate cause of loss being plain- 
tiff's negligence and his partner’s 
theft. Deyo v. Hudson, 225 N. Y. 
602, 122 NE 635, 226 N. Y. 685, 123 
NE 851. (2) False representations 
by a seller’s agent, who was to take 
a half interest in the manufacturing 
rights purchased by plaintiff, that 
he could pay cash were not the 
cause of plaintiff's damage suffered 
because of failure to make sales. 
Arnold v. Somers, 92 Vt. 512, 105 A 
260. (3) False representations in 
an option contract not the cause of 
damage arising from expenses in- 
curred prior to such contract. Clark 
v. East Lake Lumber Co., 158 N. C. 
139, 73 SE 793. (4) Fraudulent con- 
cealment and collusion of sellers’ in- 
ducing plaintiff to pay more than his 
fair share for his interest in prop- 
erty purchased jointly held not the 
proximate causes of damage sus- 
tained through plaintiff’s subsequent 
sale to his copurchaser at a_ loss. 
Morgan v. Hodge, 145 Wis. 1438, 129 
NW 10838. (5) A statement of de- 
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ticed is under some duty to avoid injury therefrom,®® 
at least to the extent that he must refrain from 
voluntarily bringing damage upon himself,’° he is 
under no duty to make active efforts to avoid injury 


mand, which alleged that plaintiff 
had obtained judgment against a 
third party on which execution was 
issued, that such third party thén 
had sufficient goods out of which 
to pay the judgment, but that de- 
fendant kept them out of the power 
of the constable, that the constable 
had arrested such third party and 
was about to take him to jail when 
defendant promised that, if the con- 
stable would forbear to do so, one 
day, he, defendant, would pay the 
debt, well knowing that the third 
party intended to run away, that he 
did run away, and that plaintiff was 
injured by such fraud, did not state 
a cause of action. Wintermute v. 
Swisher, 5 N. J. L. 798. (6) Where 
an agent was induced to disobey his 
principal’s orders by defendant’s 
false representations, and loss re- 
sulted to the principal, such loss 
was proximately caused. by the 
agent’s disobedience and the false 
representations inducing the _ dis- 
obedience were too remote to fur- 
nish a ground of action to the prin- 
cipal. Silver v. Frazier, 3 Allen 
(Mass.) 382, 81 AmD 662. (7) See 
also supra note 67 [a]. 

[ec] Causation doubtful—Where a 
principal purchased stock to his loss 
through an agent, and the agent 
withheld from his principal certain 
losses sustained by the company, 
and it was doubtful whether or not 
the principal would have bought had 
he known of the losses, the benefit 
of the doubt was given the prin- 
cipal and the latter could recover 
for such concealment. Machar v. 


Ne eCee: 26 Grant’ Ch. .(U.) ‘C) 

69. Stedman v. Boone, 49 Ind. 
469; Brown v. Blunt, 72 Me. 415; 
Maynard v. Maynard, 49 Vt. 297. 


See also French v. Vining, 102 Mass. 
132, 3 AmR 440 (where in affirming 
a judgment for plaintiff the court 
upheld as sufficiently favorable to 
defendant an instruction that if 
plaintiff knew a certain cow, which 
had eaten poisoned hay sold by de- 
fendant was “in danger of death 
from lead poison, she was bound to 
employ the best remedies within her 
reasonable reach Aang Pit ge : 
such remedies would have been ef- 
fectual, and the plaintiff did not 
seek for their use... she could not 
recover’); and cases infra note 70. 

“Fraud must not be induced by 
the person who complains of it, nor 
must he suffer himself to become 
an indolent victim.” Stedman v. 
Boone, 49 Ind. 469, 479. 


fa] Thus a plaintiff could not re- 
cover in deceit damages arising 
through an unsuccessful litigation 


which as a reasonably prudent man 
he should not have undertaken. 
Brown v. Blunt, 72 Me. 415. 

Cross references: 
Facts arousing suspicion see supra 


§ 60. 
Independent investigation see supra 


S75: 

Knowledge and means of knowledge 
see supra § 68. J 
Duty to prevent or reduce dam 

ages see infra VI, O in 27 C, J.; and 

Damages § 96 et seq. 


79. Ala.—Gilmer v. Ware, 19 Ala. 
252. 

Cal.— Danielson v. Yoakum, 116 
Cal. $82, 48 P 322. 

Kay NGwe ey Onin un p LS © Omnia 
Hord, 78 SW 207, 25 Kyl 1531. 

Minn.— Thompson vy. Libby, 36 
Minn. 287, 31 NW 52. 

Tex.—Marsalis v. Crawford, 8 
Tex. Civ. A. 485, 28 SW 371. ; 

[a] Ylustrations.—(1) An_insur- 


ance company, learning of the fal- 
sity of the representations on which 
it had issued a policy, but neverthe- 
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‘and is not chargeable with negligence for failure 


to do so.7! 
[§ 88] 


less voluntarily paying the policy, 
cannot recover damages for the 
fraud. New York L. Ins. Co. v. 
Hord, 78 SW 207, 25 Kyl 1531. (2) 
Where plaintiff was induced by de- 
‘fendant’s representations to pur- 
chase stock in a bank, and was later 
sued for her rateable share of the 
bank’s debts, and had her property 
attached, and then paid in a com- 
promise settlement, but it appeared 
that in fact she was not legally 
liable for such debts, she could not 
recover the amount in an action 
against defendant for fraud. MDaniel- 


sonwv. Yoakum; 11266Cal/i1382; 48° P 
322. 

71. Oakes v. Miller, 11 Colo. A. 
374, 55 P 193; Bailey 'v.- London 
Guarantee, ete., Co., (Ind. A.) 121 
NE 128; Knight v. Linzey, 80 Mich. 


396, 45 NW 38387, 8 LRA 476; Ottinger 
Va Bennett; 203). N. Yi. 15545 mem, ; 96 
NE 1123 mem [rev 144 App. Div. 
525, 129 NYS 819]; (Hubbell v. Meigs, 
50 N. Y. 480 [rev 4 Lans. 214]. But 
see Maynard v. Maynard, 49 Vt. 297 
supra. note 69. 


[a] Tllustrations. — (1) Where 
plaintiff was injured- through a re- 
lease fraudulently obtained from 


him, plaintiff could maintain a_sub- 
sequent action for fraud and deceit 
without first exercising his right to 
rescind the fraudulent settlement 
and release, Since plaintiff was un- 
der no duty to take affirmative ac- 
tion to lessen his injury. Bailey v. 
London Guarantee, ete, Co. (Ind. 
A.) 121 NE 128. (2) The fact that 
plaintiff could have exchanged his 
stock for stock in a holding company 
and could thereby have reduced his 
loss does not constitute a partial de- 
fense to an action for fraud induc- 
ing the purchase of stock. Ottinger 
v. Bennett, 203 N. Y. 554 mem, 96 
NE 1123 [rev 144 App. Div. 525, 129 
NYS i819 4. (3) A purchaser who 
relied upon the false representa- 
tions of the jendor that a creek bor- 
dering the land sold had no ten- 
dency to overflow its banks is not 
chargeable with contributory negli- 
gence in failing to take precautions 
to prevent loss from a flood. Oakes 
v;, Miller, 121 ,Colo.~A. 374,55 P°193. 
(4) A purchaser of worthless prop- 
erty is under no duty to sell it to 


some innocent third person. Hubbell 
v. Meigs, 50 N. Y. 480. 
72. Benefit as: 
Affecting liability for fraud see 
infra § 122 


Element of estoppel by misrepre- 
sentation see Hstoppel § 135. 
Motive to benefit see supra § 54. 
73. U. S.—Pittsburg L., ete. Co. 

v. Northern Cent. L. Ins. Co., 148 

Fed. 674, 78 CCA 408 [aff 140 Fed. 

888]; Goldsmith v. Koopman, 140 

Fed. 616 [mod on other grounds 152 

Fed. 178, 81 CCA 465]; Hindeman 

v. Louisville First Nat. Bank, 112 

Fed, 931, 50 CCA 623, 57 LRA 108. 
Ala. — Einstein v. Marshall, 58 

Ala. 153,~25 AmR. 729, 
Cal.—Wilder v. Beede, 119 Cal. 

646, 61 (RP 1083. 

Conn.—Hart v. Tallmadge, 2 
Soly. 22 Amir 105. 

Ga.—James v. Crosthwait, 97 Ga. 
673, 25 SE 754, 36 LRA 631; Young 
Vewall (4 (Gas yo 5. 

Tll.—Leonard vy. Springer, 197 Ill. 
532, 64 NE 299 [rev 98 Tll. A. 530]; 
Endsley v. Johns, 120 Ill. 469, 12 
NE 247, 60 AmR 572; Eames v. Mor- 
gan, 37 Till. 260; Weatherford v. 
Fishback, 4 Ill. ‘170; Carr v. Harn- 
strom, 207 Ill. A. 381; Leonard v. 
Springer, 174 Ill- A. 516. 


Day 


8. Benefit to Guiity Party.” 
essential to actionable fraud that the guilty party 
should derive any benefit from his misrepresentation 
or concealment,’® nor that he should collude with 


N 
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It is not 


Iowa.~Hansen v. Kline, 136 Iowa 
101, 1183 NW 504; Avery v. Chap- |! 
man, 62 Iowa 144, 17 NW 454; Mc- | 
Kown v. Furgason, 47 Iowa 636. See 
McGibbons vy. Wilder, 78 Iowa 531, 
43 NW 520 (where, although the 
question was not at issue, the court 
stated, obiter, that the fact that de- 
fendant had no interest in land sold 
through his misrepresentations did 
not preclude his liability). 

Kan.—B. G. Rall Grain Co. v. Mis- 
souri Pac. R. Co., 94 Kan. 446, 453, 
fleit Cyc]; Hewey v. 

91 Kan. 680, 139 P 407, 92 
268, 140 P 894; Carpenter v. 
Wright, 52 Kan. 221, 34 P 798. 

Me.—Bean v. Herrick, 12 Me. 262, 
28 AmD 176. 


faiyeneca ta v. Horsey, 35 Md. 
Mass. — Fisher v. Mellen, 103 
Mass. 503; Springer v. Crowell, 103 


Mass. 65; White v. Sawyer, 16 Gray 
586; Stiles v. White, 11 Metc. 356, 
45 AmD 214; Medbury v. Watson, 6 
Metc. 246, 39 AmD 726; Patten v. 
Gurney, 17 Mass. 182, 9 AmD 141. 

Mich!:—Stoney Creek Woolen Co. 
v. Smalley, 111 Mich. 321, 69 NW 
722; Weber v. Weber, 47 Mich. 569, 
11 NW 389. 

Minn.—-Busterud v. Farrington, 36 
Minn. 320, 31 NW 360. 

Mo.—Dean v. Chandler, 44 Mo. A. 
338 (where evidence as to whether 
defendant used money obtained by 
false representations for his own 
purposes or for the benefit of others 
was held properly excluded as im- 
material). But see Dormitzer v. 
Greve, 3 Mo. A. 593 (“a false repre- 
sentation, in law, is one known to 
be false, or not known to be true, 
by the party making it, and must 
have been to the gain of the one 


making it, or to the loss of an- 
other’’).. . 

N. J.—Bingham v. Fish, 86 N. J. 
L. 316, 90 A 1106 [rev -on other 


grounds 89 N. J. L. 688, 99 A 337]. 

N. Y.—Kuelling v. Roderick Lean 
Mfe, ‘Co: 183) N.Y. 78,75 INE. 1098; 
111 AmSR 691, 2 LRANS 308, 5 Ann 
Cas 224; Mack’ vi’ Datta, 178° IN. OY. 
525, 71 NE 97, 67 LRA 126; New 
York Land Impr. Co. v. Chapman, 
118 N. Y. 288. 28 NE 187 [rev 54_N. 
Y. Super. 297]; Schwenck v. Nay- 
lor, 102, N. Y. 6838, 7 NE 788 [rev 
50 N. Y. Super. 57]; Rice v. Man- 
ley, 66 N. Y. 82, 23 AmR.-. 30 [rev 
2 Hun” 492)-"5'<Thomps. & — CC.) 1445 
Hubbell v. Meigs, 50 N. Y. 480 [rev 
4 Lans. 214]; Hubbard v. Briggs, 
31 N.Y. 518% Haight vy. Hayt, 19° .N. 
Y. 464; White v. Merritt, 7 N. Y. 352, 
57 AmD 527; Clarke v. Mercantile 
Trust Co., 110 App. Div. 904, 95 NYS 
1118; Wenn. v. ‘Curtis,, 23 Hun. 384. 
Weed v. Case, 55 Barb. 534; Greene 
v. Mercantile .Trust Co., 60 Misc. 
189, 111 NYS 802; Williams v. Gold- 
berg, .58 Mise. 210, 109 NYS 15; 
Culver v. Avery, 7 Wend. 380, 22 
AmD 586; Upton v. Vail, 6 Johns. 
181, 5 AmD 210. See Matter of 
Cushman, 95 Misc. 9, 160 NYS 661, 
668 (“where untrue representations 
are made in good faith and in the 
belief that they are true, and the 
one making them does not profit by 
the transaction, he is not liable. 
Where one makes representations 
which are deliberately untrue, then 
it is immaterial that he did not 
profit thereby; if he profited thereby 
he may be liable, even though he 
believed his statements to be true’). 
But see Schanck y. Morris, 30 N. 
Y. Super. 658 [rev on other grounds 
32 N. Y. Super. 


464] (where there 
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another who does derive benefit.74 This rule applies, 
even though defendant was himself a loser.”® 
eravamen of the action is injury to plaintiff, not 
benefit to defendant.” - 

[§ 89] 9. Voluntary 
There is authority holding that one making a false 


The 


Character of Statement. 


is a ruling contra to the text, but 
where the decision may he rested 
upon other grounds). 

; Be C.—Irwin v. Sherril, 1 N. C. 


AmD 574, 
LO TRE 2296, 


Or.—Boord v. Kaylor, 
[quot Cyc]. 

Pa.—Rheen v. Naugatuck Wheel 
Cone a Pa. 356; Boyd v. Browne, 6 
a 0. 

Ss. fe tOnisonen v. Gadsden, 32 S. 
COA Bu od elt 47 AmD 550. 

S. D.—Watkins v. Bowyer, 42 S. 
D. 189, 173 NW 745. 
ogn can Carpenter v. Lee, 5 Yereg. 
Tex.—Gibbens v. Bourland, (Civ. 
A.) 145 SW 274; Cleghon v. RBar- 
stow Irr. Co., 41 Tex. Civ: A. 531, 
93 SW 1020. 
Vt.—McDonald v. MeNeil, 92 Vt. 
356, 104 A 337; Paddock v. Fletcher,. 
42 Vt. 389. 


W. Va.—Cox v. National Coal, 
vie Inv. Co., 61-W. Va. 291; 56 SE 
Eng.—Downman v. Williams, 7 Q. 


B03; '53)) BCE 103)° 115 Reprint 
427; Polhill v. Walter, 3 B. & Ad. 
114; 23, HCL -59," 110'" Reprint @432 


Foster v. Charles, 6 Bing. 396, 19 
ECL 183, 130 Reprint 1333, 7 Bing. 
105, '20 ECL -55, 131 Reprint 40; 
Eyre v. Dunsford, 1 Hast 318, 102 
Reprint 123; Ormrod vy. Huth, 14 M. 
& W. 651, 153 Reprint 636; Pasley v-. 
Freeman, 3 T. R. 51, 100 Reprint 
450, 12 ERC 235. 

“The ground of action is the 
fraud; the intention to deceive; and 
whether it be from any expecta- 
tion of advantage to the party him- 
self, or from ill-will towards the 
other, is... immaterial.” Weather- 
ford v. Fishback, 4 Ill. 170, 173 [quot 
Gibbens v. Bourland, (Tex. Civ, A.) 
145 SW 274, 275). 

74. Ala.—Winstein v. Marshall, 58 
Ala. 153, 29 AmR 729. 

Ill.—Endsley v. Johns, 120 Ill. 469, 
12, NE 247, 60 AmR 572. 

N. Y.—Kuelling v. Roderick Lean 
Mie: 'Co:,"183. Ne "YY T8. 75 INE OOS: 
111 AmSR 691, 2 LRANS 303, 5 Ann 
Cas 124; Hubbard v. Briggs, 31 N. 
Yo i51 St 

Pa.—Boyd v. Browne, 6 Pa. 310. 

Teun.—Wynne vy. Allen, 7 Baxt. 
312, 82° AmR 562. 

Eng.—Pasley v. Freeman, 3 T. R. 
51, 100 Reprint 450, 12 ERC 235. 

75. McDonald v. McNeil, 92 Vt. 
356, 104 A 3387. 

76. U. S. — Goldsmith v. Koop- 
man, 140 Fed. 616 [mod on other 
erounds! 1162. °Ped. 278.2 5si Con 


465]. 

Ill—Leonard v. Springer, 197 ill. 
532, 64 NE 299. 

Iowa.—Skeels v. Porter, 165 Iowa 
255, 145 NW 3832; Spencer v. Tag- 
gart, 162 Iowa 564, 144 NW 299. 

Mass.—Fisher Wie Mellen, 103. 
Mass. 508. 

Minn.—Busterud v. Farrington, 36 
Minn. 320, 322, 31 NW 360. 

N. Y.—Williams v. Goldberg, 58 
Mise. 210, 109 NYS 15. 

R. I.—Stickel v. Atwood, 25 R. I. 
456; 56° A 687. 

Vt.—McDonald v. MeNeil, 92 Vt. 
356, 104 A 8387, 388. 

Eng.—Pasley v. Freeman; ‘3 T) R: 
51, 100 Reprint 450, 12 ERG 235. 

‘Qiability grows out of the fact 
that the plaintiff has been misled 
to his prejudice, and not that the 
defendant has profited by his. 
wrong.” McDonald v. McNeil, supra. 

[a] Leading case. — Pasley ve 


Freeman, 3 T. R. 51, 100 Reprint 450, 
12 HRC 235. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 89-90]: 


representation in a report required by law is not 
excused from liability on the ground that his state- 
ment was involuntary,’ while other authority holds 
that liability cannot be based. upon honest misrep- 
resentations made in a report required by law.78 
[§ 90] .C. Form of Remedy as Factor Affecting 
The same elements 79 are both 
sufficient and necessary to constitute fraud avail- 
able as the basis of a suit for damages at law ® or 
in equity,*! or fraud used as the basis of an estop- 
pel.®? So likewise the elements are the same whether 
the fraud originates in a conspiracy or is committed 


Essential Elements. 


77. Gerner v. Mosher, 58 Nebr. 
135, 78 NW 3884, 46 LRA 244. 

78  Boatmen’s Bank v. Garnett, 
155 Mo. 569, 55 SW 1132; Haas v. 
Garnett, 155 Mo. 568, 55 SW 1132; 
Union Nat. Bank v. Hill, 155 Mo. 
279, 55 SW 1133; Utley v. Hill, 155 
Mo. 232, 55 SW 1091, 78 AmSR 569, 
49 LRA 323. 

[a] Bank directors (1) are not 
liable to a depositor in a common- 
law action of deceit for statements 
made to the secretary of state as 
to bank’s condition, as required, un- 
der penalty, by Rev. St. (1889) 
§ 2752, which, although false, they 
honestly believed were true, and 
which were based in good faith on 
details furnished them by the 
cashier, whose reputation was good 
since (a) the statement is made to 
obey the law and not with intent to 
influence depositors, (b) the pen- 
alty imposed by the statute is ex- 
clusive and the common-law remedy 
of tort for deceit is not available. 
Witley, iv., Hill, $1552 Mol. 2325.55 "Siw 
1091, 78 AmSR 569, 49 LRA 3238. 
To same effect Haas v. Garnett, 155 
Mo. 568, 55 SW 1132. (2) For the 
same reasons bank directors are not 
liable to creditors for such misrep- 
resentations. Boatmens Bank v. 
Garnett, 155 Mo. 569, 55 Sw 1132; 
Union Nat. Bank v. Hill, 155 Mo. 
278, 55 SW 1133. 

{[b] Other directors.—There is no 
difference between the liability of 
bank directors and that of directors 
of other corporations with respect 
to liability for misrepresentations in 


reports and prospectuses. Utley v. 
Hill 155 Mo, 232) "55° SE 1091)" 78 
AmSR 569, 49 LRA 323 (dictum). 

{e] Voluntary reports.— An ac- 


tion of deceit will lie against a bank 
‘director for misrepresentations 
fraudulently made in voluntary re- 
ports or prospectuses. Utley v. Hill, 
155 Mo. 232, 55 SW 1091, 78 AmSR 
569, 49 LRA 3238. 

Liability of: 
Bank directors for fraud see Banks 

and Banking § 169. 
Corporate directors in general see 

Corporations § 1961 et seq. 

79. Elements in general see Supra 
§§ 6-89. r 

80. Tort for deceit see infra § 125. 

81. Clement v. Swanson, 110 Iowa 
106, 81 NW 233; Hubbard v. Weare, 
79 Iowa 678, 44 NW 915; Smith v. 
Chadwick, 9 App. Cas. 187 [aff 20 
Ch. D. 27]; Peek v. Gurney, L. : 
6 HL. 377, 7 ERC 527; Arkwright 
v. Newbold, 17 Ch. D. 301. See Le 
Liievre v. Gould, [1893] 1 Q. B. 491 
(where Lord Esher, M. R., states 
that a negligent misrepresentation 
cannot, in the absence of contractual 
relations, give a right of action 
either at law or in equity and that 
there is no distinction between fraud 
in a court of equity and at common 
law). See also Equity §§ 82-91; 
and cross references supra p 1052. 

“An action of deceit is a com- 
mon law action, and must be de- 
cided on the same principles whether 
it be brought in the Chancery Divi- 
sion or any of the Common Law 
Divisions; there being, in my 
opinion, no such thing as an equi- 
table action for deceit.” Arkwright 
v. Newbold, supra [quot Derry v. 
Peek, 14 App. Cas. 337, 360; Smith 


-: FRAUD 


equity.88 


v. Chadwick, 9 App. Cas. 187, 193]. 
82. Conway Nat. Bank v. Pease, 
TORNS ERS 31953333182) AU 685 
“The principle involved is the 
same, whether the question is raised 
in a suit to recover damages for the 
false representation, or redress is 
sought by estopping the party to 
prove the falsehood of the repre- 
sentation. Both cases go on the 
same general ground, that the party 
is responsible for the consequences 
of his false representation.” Con- 
way Nat. Bank vy. Pease, supra. 

Essentials of estoppel by misrep- 
resentation see Estoppel §§ 116-205. 

83. Brackett v. Griswold, 112 N. 
NE Oa UMmmIN Dis CO Oe NOM «Ata ov. 
Magenheimer, 126 App, Div. 257, 110 
NYS 629 [aff 196 N, Y. 510 mem, 89 
NE 1114 mem]. > 

84. See supra § 35; infra 
§§ 125-127. 

85.) Hopper, Wiel oisky ei Inds LG: 
Hubbard v. Weare, 79 Iowa _ 678; 
Smith v. Mariner, 5 Wis. 551, 68 
AmD 173; Redgrave v. Hurd, 20 Ch. 
D. 1; Arkwright v. Newbold, 17 Ch. 
D. 301; Merewether v. Shaw, 2 Cox 
Ch. 124, 30 Reprint 58. 

86. U. S.—Smith v. Richards, 13 
Pet. 26, 10' LL. ed. 42, 

Ark.—French, etc., Importing Co. 
v. Belleville Drug Co., 75 Ark. 95, 86 


and 


SW 836; Merritt v. Robinson, 35 
Ark. 488. 

Ill.—Peck v. Brewer, 48 Ill. 54; 
Millenev. John 111 nies AS 56" att 
208 Ait. 1735" 70) NE 27]: 


Mass.—Thurston vy. Blanchard, 22 
Pick. 18, 38 AmD 700. 

N. Y.—Strong v. Strong, 102 N. Y. 
69, 5 NE 799; Cary v. Hotailing, 1 
Hill 311, 37 AmD 323. 

Eng.—Urquhart v. Macpherson, 3 
ApS Casini Saline. 

Fraud as basis for rescission of 
contracts generally see Contracts 
§- 279) et seq: 

87. Fraud as defense to specific 
performance see Specific Perform- 
ance [36 Cyc 600 et seq]. 

gs. U. S.—Kell v. Trenchard, 142 
Fed. 16, 73 CCA 202; Ferson v. San- 


ger, 8 F. Cas. No. 4,751, 2 Ware 256. 
Conn.—Story v. Norwich, etc. R. 
Co., 24 Conn. 94. 


Ky.—Pringle v. Samuel, 1 Litt. 43, 


13 AmD 214 ; 
Miss. — Parham v. Randolph, 5 


Miss. 435, 35 AmD 403. 


N. @—Bell v. Harrison, 179 N. 
CP 190; 102 SHY 200: 

Ss. C:—Hickson v. Early, 62 8S. C. 
42, 39 SE 782. 

Va. — Fitzgerald v. Frankel, 109 
Va. 603, 64 SE 941. 

See also Moore v. Carrick, 26 


Colo. A. 97, 108, 140 P 485 (‘There 
is some diversity of opinion as 
to whether the same rules’ which 
apply to actions to recover dam- 
ages for deceit apply to cases 
equitable in their nature, such, for 
instance, as for rescission of con- 
tracts on the ground of misrepre- 
sentation; but in this state slight, 
if any, distinction is made, and we 
think no difference when the fraud 
charged is actual and intentional’). 

“The general rule seems to be es- 
tablished in recent years that, 
where an action for damages will 
lie for a deceit, in the sale of land, 
a suit in equity, now a civil action, 
may be maintained to set aside the 
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by an individual without aid or codperation.’* 
Scienter is essential to recovery in damages for 
fraud at law ** or in equity.®5 
tial to sustain an action for deceit are sufficient 
to support an action for rescission of a contract at 
law *° to serve as a defense to an action for specific 
performanee,®*? or for rescission or other relief in 
But the converse of this statement is not 
true. By the weight of authority an innocent mis- 
representation is insufficient to sustain a tort action 
for deceit, but may be sufficient to sustain an action 
for rescission of a contract,®® to serve as a defense 


The elements essen- 


deed for the fraud.” Bell v. Har- 
rison, supra. 

Fraud as basis of rescission gen- 
erally see Contracts §§ 280-302, 652. 

89. U. S.—Pittsburg L., ete, Co. 
v. Northern Cent. L. Ins. Co., 140 
Fed. 888 [aff 148 Fed. 674, 78 CCA 
408]; Hindman v. Louisville First 
Nat. Bank, 112 Fed. 931, 50 CCA 
623, 57 LRA 108 [certiorari den 186 
U.S. 488, 22 SCt 943, 46 L. ed. 1261]. 

Ala. — Kilby Locomotive,  ete., 
Works v. Lacy, 12 Ala. A. 464, 67 


S 754; Hockensmith v. Winton, 11 
Ala. A. 670, 66 S 954; McCoy v. 
Prince, 11 Ala. A. 388, 66 S 950. See 


former Alabama rule supra § 35 note 


18 [b]. 

Cal.—_Johnson v. Withers, 9 Cal. 
A. 52, 98) Po 42; 

Ind.—New v. Jackson, 50 Ind. A. 


120, 95 NE 328; Hartford L. Ins. Co. 
v. Hope, 40 Ind. A. 354, 81 NE 595, 
1088; Franzel v. Miller, 37 Ind, 1, 10 
gan k 62; Gatling v. Newell, 9. Ind. 

Iowa.—Davis v. Central Land Co., 
162 Iowa 269, 1483 NW _ 1073, 49 
LRANS 1219; Bondurant v. Craw- 
ford, 22 Iowa 40; Holmes v. Clark, 
10 Towa 423. 

Ky.—Trimble v. Reid. 97 Ky. 713, 
31 SW 861, 17 KyL 494 [dist Pre- 
witt v. ‘Trimble, 92 Ky. 176,17) Siw, 
356, 13 KyL 581, 36 AmSR 586]. 

Md.—Cahill v. Applegarth, 98 Md. 
493, 56 A 794, 

Mo.—Peters v. Lohman, 171 Mo, 
A. 465, 156 SW 783; Green v. Wor- 
man, 83 Mo. A. 568. 

N. Y.—Kountze v. Kennedy, 147 N. 
Y. 124, 41 NE 414, 49 AmSR 651, 
29 RA 360% [afi y72eetiun Sie 
NYS 682]; Wood v. Dudley, 188 App. 
Dives 36) 176 INV Si'4942) Ba So Wie 
Bldg. Co. v. Commonwealth Sav. 
Bank, 164 NYS 666; Zagarino v. 
Kursrok, 135 App. Div. 753, 119 NYS 
907; Canadian Agency, Ltd. v. As- 
sets Realization Co., 150 NYS 758. 

W. Va.—Martin v. South Bluefield 
Land Co., 81 W.*"Va. 62, 94 SE 493, 
497 [cit Cyc]. 

Eng.—Derry v. Peek, 14 App. Cas. 
337, 12 ERC 250 [rev 37 Ch. D. 5417 
(opinion of Lord MHerschell); Ark- 
wright v. Newbold, 17 Ch. 301 
(opinion of Cotton, L. J.). 

See also Camp v. Carithers, 6 
Ga. A. 608, 65 SE 583 (where the 
court said that Civ. Code [1895] 
§ 4026, declaring that misrepresen- 
tation of a material fact, made 
willfully to deceive, or recklessly 
without knowledge and acted on 
by the opposite party, or if made 
by mistake or innocently, consti- 
tutes fraud, is found under tit 
10 ec 10 dealing generally with 
fraud, and the provisions are not 
all necessarily essential to an ac- 
tion for deceit, and that part of it 


| which relates to fraud by mistake 


or innocently could hardly be appli- 
cable to an action for deceit where 
scienter is an essential element). 
“The conflict in the decisions on 
this subject [necessity of scienter] 
has been mainly produced by the 
nature of the action and the char- 
acter of the court trying the cause. 
The courts of equity would afford 
relief by reforming or rescinding a 
contract founded upon a mutual 
mistake of fact upon .a material 
matter, although the misrepresenta- 
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to an action for specific performance,®° or to afford 
There is authority hold- 
ing that while scienter is an essential. element of 
fraud urged as the basis of an action for damages, 
it is not essential to fraud urged as a defense to an 
action on a contract;®?- but the weight of authority 
holds that the essentials of actionable fraud are the 


general equitable relief. 


tion was innocently made by mis- 
take, while the courts of law would 
- afford no remedy, in the absence of 
a warranty, unless there was either 
positive . or constructive fraud.” 
Frenzel v. Miller, 37 Ind. 1, 10 AmR 
62 [quot Hartford L. Ins. Co. v. 
Hope, (Ind.) 81 NE 595, 598]. 
Distinction between executed and 
executory contracts see infra text 
and note 94 
Innocent 
ground for: 
Cancellation of instrument see Can- 
ecellation of Instruments § 23. 


misrepresentations as) 


Rescission at law see Contracts 
§. 272. 
Reséission in equity see Contracts 
Sats. 
90. See Specific Performance [36 
Cyc 601]. 
91. Towa.—Hwubbard v. Weare, 79 
Iowa 678, 44 NW 915. 


Mo.—Bishop v. Seal, 87 Mo. A. 256. 
N. J.—Sarson v. Maccia, 90 N. J. 
Wq. 483, 108 A 109; Straus v. Norris, 
17 N. J. Eq. 33, 75 A 980; Bibel v. 

Von Fell, 55 N. J. Eq. 670, 38 A 201. 

N. Y.—Squiers v. Thompson, ‘73 
App. Div. 552, 76 NYS 734 [aff 172 
N. Y. 652 mem, 65 NE 1122 mem]; 
Bloomquist v. Farson, 88 Misc. 615, 
151 NYS 356 [mod on other grounds 
170 App. Div. 64, 156 NYS 47 (mod 
on other grounds 222 N. Y. 375, 118 
NE 855)]. 

Tex.—Collins v. Chipman, 41 Tex, 
Civ., A. 568, 95 SW 666. 

W. Va.— Tolley v. Poteet, 62 Wie 
Vaw 231), 251457 (SE (Si. 

See Trenchard v. Wanley, 2 Pp, 
Wms. 167, 24 Reprint 685 (‘‘that may 
be a fraud in equity, which is not 
so at law’). 

“Equity grants relief if the repre- 
sentation be false, in fact, even 
though not consciously made to de- 
fraud. . . . To sustain an action at 
law for deceit, the representation 
must be shown to have been not 
only false, in fact, but known to 
be false and made with fraudulent 
intent.” Sarson-v. Maccia, 90 N. J 
Bq., 483, 4385, 108 A,/ 109. 

“There is this distinction between 
the rule of equity and the rule of 
law: At law, moral fraud must be 
shown to have been present in the 
misrepresentation ...in equity, the 
complainant may succeed, although 
the misrepresentation was inno- 
cent.” Eibel v. Von Fell, 55 N. J. 
Eq. 670, 671, 38 A 201. 

“There can in law be no fraud, 
‘/misrepresentation or concealment 
without some moral delinquency, 
and no legal fraud which is not also 
a moral fraud; yet . it is well 
settled by the ablest courts, Eng- 
lish and American, that there may 
be actual fraud—not merely con- 
structive fraud—in equity without 
any feature or incident of moral 
culpability.” Tolley v. Poteet, supra. 

[a] At law there can be no fraud 
without some moral delinquency 
’ consisting of guilty knowledge and 
intent to deceive, but in equity fraud 
may be predicated on false state- 
ments made without moral culpa- 
bility or intent to deceive and made 
either on insufficient knowledge or 
under circumstances where the 
party making them is, from his posi- 
tion, chargeable with knowledge. 
Collins v. Chipman, 41 Tex. Civ. A. 
568, 95 SW 666. 

[b] Ground for asserting ven- 
dor’s lien.—(1) An innocent mis- 
representation inducing an exchange 
of real property may be sufficient 
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to entitle the injured party to es- 
tablish in equity a vendor’s lien on 
the parcel conveyed by him. Bishop 
v. Seal, 87 Mo. A. 256. (2) Vendor’s 
lien generally see Vendor and Pur- 
chaser [39 Cyc. 1787]. (3) Pur- 
chaser’s lien generally see Vendor 
and Purchaser [39 Cyc 2031]. 

[c] In Kentucky, it has been 
broadly stated that the same rule 
with respect to the necessity of 
scienter applies to actionable fraud 
or fraud against which equity will 


relieve. Taylor v. Mullins, 151 Ky. 
597,152 SW 7743 Livermore v. 
Middlesborough Town Lands Co., 


106 Ky. 140, 50 SW 6, 20 KyL 1704. 
See also Kentucky cases infra note 
Ces 

Equitable suit for damages see 
supra note é 

Relief in equity against an_inno- 
cent misrepresentation see Equity 
§ 89 note 69. 

92. Mulvey v. King, 39 Oh. St. 
491, 494; Waight v. Adamson, 20 Oh. 
Cirs\ (Ct: Nez 38. +306; $309. 

“It may be considered as_ well 
settled in this state... that an ac- 
tion for damages caused by mis- 
representation cannot ordinarily be 
maintained, without proof of actual 
fraud, or such gross negligence as 
amounts to fraud. When, however, 
a person claims the benefit of a con- 
tract into which he has induced an- 
other to enter by means of misrep- 
resentations, however thonestly 
made, the same principles cannot 
be applied. It is then only neces- 
sary to prove that thé representa- 
tion was material and substantial, 
affecting the identity, value or char- 
acter of the subject-matter of the 
contract, that it was false, that 
the other party had a right to rely 
upon it, and that he was induced by 
it to make the contract, in order to 
entitle him to relief either by re- 
scission of the contract or by re- 
coupment in a suit brought to en- 
force it.” Mulvey v. King, supra 
[quot Waight v. Adamson, supra]. 

93. King v. Eagle MilIs, 10 Al- 
len (Mass.) 548; Johnson Sery. Co. 
v. Kruse, 121 Minn. 28, 31, 140 NW 
118, AnnCas1914C 850; Wilder v. De 
Cou, 18 Minn. 470; Hamilton v. Mi- 
hills, 92 Wash. 675, 159 P 887. 

“The essentials of actionable de- 
ceit are the same, whether it is used 
by way of defense or as a cause of 
action.” Johnson Serv, Co. v. Kruse, 


supra. 

94,- Angel v. Jay, [1911] 1 K. B. 
666; Seddon v. North Fastern Salt 
Co., Ltd., [1905] 1 Ch. 326, 1 AnnCas 
514; Lecky v. Walter, [1914] 1 Ir. 
378; Wilde v. Gibson, 1 H. L. Cas. 
605, 9 Reprint 897; Bell v. Macklin, 
15 ‘Can; S.C; 576, 581; Kinsman) v. 
Kinsman, 3 OntWN 966, 4 OntWN 
20, 22 OntWR 979, 5 DomLR 871. 
See also Nace v. Boyer, 30 Pa. 99, 
109 [quot Livermore v. Middlesbor- 
ough Town Lands Co., 106 Ky. 140, 
50 SW 6, 20 KyL 1704; Neel v. 
Neel, 26 SW 805, 16 KyL 193] (“the 
ground upon which courts of equity 
proceed in rescinding or cancelling 
executed contracts is more narrow, 
and to be more carefully trodden, 
than that -upon which they ... de- 
cree executory contracts to cancel- 
lation’). 

“AS regards executory contracts, 
innocent misrepresentation may be 
a ground for rescission; while an 
action for deceit is not maintainable 
unless there is actual moral fraud. 

As regards the defence to an 


| 


[§ 90 


same whether used as the ‘basis of an action for 
damages or as a defense.?? 
drawn a distinction between executed and executory 
contracts as respects their rescission for misrepre- 
sentation,®* and it has been held that scienter is 
essential to the rescission of an executed contract, 
but that an innocent misrepresentation is sufficient 


Some authorities have 


action for specific performance, 
which depends on principles alto- 
gether different from an action for 
rescission, it has long been settled 
that honest misrepresentation free 
from all taint of fraud will con- 
stitute a defence. ... Whatever may 
be the rule applicable to other exe- 
cuted contracts a contract for the 
sale of land executed by a convey- 
ance, and especially when the con- 
veyance is preceded by a prelimi- 
nary agreement in writing, is gov- 
erned by different principles from 
those which regulate the same re- 
lief as applied to an executory con- 
tract requiring something to be es- 
tablished beyond mere innocent mis- 
representation, namely, that there 
was either constious falsehood on 
the part of the person making the 
representation, or that it was made 
by a person who ought to have 
known the fact, to one who had a 
right to rely on the accuracy of his 
statement, recklessly and without 


‘caring whether it was true or not. 


In other words, a party who seeks 
to set aside a conveyance of iand 
executed in pursuance of a contract 
of sale for misrepresentation re- 
lating to a matter of title is bound 
to establish fraud to the same ex- 
tent and degree as a plaintiff in an 
action for deceit.” Bell v. Macklin, 


supra. 
[a] \For example, (1) a bill to 
carry into execution an executory 


contract will be denied for inno- 
cent misrepresentation, but an inno- 
cent misrepresentation will not con- 
stitute ground for the rescission of 
an executed conveyance. Seddon v. 
North Eastern Sait Co., Ltd., [1905] 
1 Ch. 326, 1 AnnCas 514; Wilde v. 
Gibson, 1 H. L. Cas. 605, 9 Reprint 
897. (2) A court of equity will not 
compel a purchaser to gomplete his 
purchase if there has been even in- 
nocent misrepresentation or conceal- 
ment; but where a contract has been 
executed, equity will set aside the 
conveyance only for actual fraud. 
Wilde v. Gibson, supra; Lecky v. 
Walter, [1914] 1 Ir. 378. 
Distinction between executed and 
heeded contracts see Contracts 
Former Alabama rule respecting . 
scienter as element of remediable 
fraud see supra § 35 note 18 [bl]. 
95. U. S.—Farwell v. Colonial . 
Trust Co., 147 Fed. 480, 78 CCA 22. 
Ky.—Livermore y. Middlesborough 


Town Lands Co., 106 Ky. 140, 50 
Sw 6, 20 KyL 1704; English vy. 
Thomasson, 82 Ky. 280; Buford v. 
Guthrie, 14 Bush 690; Stewart v. 


Dougherty, 3 Dana 479. 

N. —Lambert v. Elmendorf, 124 
App. Div. 758, 109 NYS 574; erp 
Garrett Co’ v. Appleton, 101 App. 
Div. 507, 92-NYS 136 [aff 184 N. Y. 
557 mem, 76 NE 1099 mem]. 

Wis.—Milwaukee Worsted Mills v. 
Winsor, 157 Wis. 538, 147 NW 1068. 

Eng.—Angel v. Jay, [1911] 1 K. 
B. 666; Seddon v. North Eastern 
Salt Co... Ltd... P1905} -t2Che 32674 
AnnCas 514; Lecky v. Walter, [1914] 
Etats Legge v. Croker, 1 Ball. & 

Ont.—Abrey v. Victoria Printing 
Co., 3 OntWN 868, 21 OntWR 444, 
2 DomLR 208. 

“Where contracts have been fully 
executed there can be no rescission 
unless there has been actual fraud 

. » and an innocent misrepresenta~ 
tion, as to the state of the title, is 
not such fraud as will warrant a 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 90-92] 


to authorize rescission of an executory contract.%% 
As to the necessity of showing scienter, the dis- 
tinction between actions for damages for deceit and 
actions for damages founded on false warranties is 
discussed elsewhere in this work.97 
is authority stating broadly that pecuniary damage 
is essential to any redress for fraud,°® it is generally 
held that pecuniary damage is not essential to fraud 
available as the basis for rescission of a contract,®? 


FRAUD 


[§ 91] 
While there 


[260.3.] 1183 


the necessity or absence of necessity for proving 
damage being recognized as a distinction between 
an action for deceit and one for rescission. 

D. Nature of Transaction Affecting Es- 
sential Elements. 
tionable or remedial fraud ? requisite to the particu- 
lar remedy sought® are present, the nature of the 
transaction or the subject matter of the representa- 
tion is immaterial.* 


If the essential elements of ac- 


Ill. PARTICULAR SUBJECTS OF REPRESENTATIONS ® 


[§ 92] A. Financial Condition—1. In General. 
Actionable fraud may be predicated upon a misrep- 
resentation of solvency or financial condition.® 
sustain a recovery it is necessary that all the ele- 
ments of fraud’ requisite to the particular remedy 


To 


sought * should be present. The rule that represen- 


rescission.” Buford v. Guthrie, 14 
Bush (Ky.) 690, 695 [quot Liver- 
more v. Middlesborough’ Town 


Lands Co., 106 Ky. 140, 50 SW 6, 11, 
20 Kyl 1704; English v. Thomas- 
son, 82 Ky. 280, 284]. 

{a] For instance, in an action 
te rescind a completed contract for 
the purchase of corporate stock and 
to recover the purchase price be- 
cause of misrepresentations the 
court said: ‘‘To rescind a contract 
upon the ground of fraud, as to re- 
cover damages upon the ground of 
fraud, scienter must be alleged and 
proved; and while either the repre- 
sentation of a fact, knowing it to 
be false, made with intent to de- 
ceive, or representation of actual 
knowledge of a fact when no such 
knowledge exists and the fact is not 
true, is sufficient to support a cause 
of action, one of these conditions 
must be proved to exist to sustain 
any action based upon fraud.” L. 
D. Garrett Co. v. Appleton, 101 App. 
Div. 507, 509, 92 NYS 136 [aff 184 
N. Y. 557 mem, 76 NE 1099 mem, 
and quot Lambert v. Elmendorf, 124 
App. Div. 758, 109 NYS 574]. 

[b] Rule applied to sale of: (1) 
Corporate bonds. lLecky v. Walter, 
felon ah ais Ere iT 8s (2) Corporate 
stock. Farwell v. Colonial Trust 
Co., 147 Fed; 480, 78 CCA 22; L. D. 
Garrett Co. v. Appleton, 101 App. 
Div. 507, 92 NYS 1386 [aff 184 N. Y. 
557 mem, 76 NE 1099 mem]; Sed- 
don v. North Eastern Salt Co., Ltd., 
[1905] 1 Ch. 326, 1 AnnCas 514; 
Abrey v. Victoria Printing Co., 3 
OntWN 868, 21 OntWR 444, 2 Dom 
LR 208. (3) Goods. Milwaukee 
Worsted Mills v. Winsor, 157 Wis. 
538, 147 NW 1068. (4) Exchange of 
horses. Stewart v. Dougherty, 3 
Dana (Ky.) 479. (5) Lease. Angel v. 
Vayeerigliqod, Ke By -666;, Hezse: v. 
Croker, 1 Ball. & B. 506. 

96. Bell v. Macklin, 15 Can. S. 
CG. 576; Kinsman v. Kinsman, 3 Ont 
WN 966, 4 OntWN 20, 22 OntWR 
979, 5 DomLR 871. 

Rescission of contracts for inno- 
cent misrepresentation in general 
see supra text and note 5 

97. See Sales [35 Cyc 368]. See 
also Shippen v. Bowen, 122 U. S. 575, 
7 SCt 1283, 30 L. ed. 1172; Johnson 
v. McDaniel, 15 Ark. 109; Gaisser v. 
Hansen, 25 Oh. Cir. Ct. N. S. 262. 

98. Feller v. McKillip, 100 Mo. A. 
660, 664, 75 SW 379; Jakway_v. 
Proudfit, 76 Nebr. 62, 65, 106 NW 
1039, 109 NW 388, 14 AnnCas 258. 

“Representations in order ‘to be 
actionable must be such as would 
effect the pecuniary interest of the 
party seeking redress.” Feller v. 
MeKillip, supra. 

‘Wraud without resulting pecu- 
niary damage is not a ground for 
the exercise of remedial jurisdiction, 
equitable or legal; courts of justice 
do not act as mere tribunals of 
conscience to enforce duties which 
are purely moral.” Jakway  v. 


Proudfit, supra. 

99. Beare v. Wright, 14 N. D. 26, 
32, 108- NW ‘632, 69 LRA 409, 8 
AnnCas 1057 (‘Deceit is actual fraud, 
and where the apparent consent of 
one party to a contract has been in- 
duced by the actual fraud of the 
other the contract is voidable. It 
is voidable not because of any Sup- 
posed pecuniary damage done to the 
defrauded party, but because the 
consent of the latter was not free’). 
See Cancellation of Instruments § 24 
et seq; Contracts 13 C. J. p 394 note 
7; Vendor and Purchaser [39 Cyc 1255 
note 5]. : 

1. Ludowese v. Amidon, 124 Minn. 
288, 144 NW 965; Knappen v. Free- 


man, 47 Minn. 491, 50 NW _533; 
Windedahl v. Harris, 37 S. D. 7, 15, 
156 NW 489. 


“This being an action seeking re- 
scission and not damages, a find that 
respondents were injured or dam- 
aged was not essential.’ Winde- 
dahl v. Harris, supra. 

[a] In a counterclaim for rescis- 
sion on account of fraud in using a 
land exchange, the value of the land 
received by the counterclaimant is 
immaterial. Knappen v. Freeman, 47 
Minn. 491, 50 NW _ 533 (had the 
counterclaim been for damages in 
deceit the value would have been 
material). 

2. Actionable fraud: 

Defined see supra § 6. 
Essential elements see supra §§ 7- 

89. 

3. See supra § 90. 

4 N. rut a eee v. Beach, 96 
N. Y, 398 [aff 25 Hun 293]; Culver 
v. Avery, 7 Wend. 380, 22 AmD 586. 

N. G.—May v. Loomis, 140 N. C. 
850, 52 SH 728. 

Tenn.—Gwinther v. 
Head 197. 

Tex.—Mitchell v. Zimmerman, 4 
Tek, 0 7by wipes Ao Dy SULT. 

vVt.—Turner v. Howard, 91 Vt. 49, 
99 A 236; Harlow v. Green, 34 Vt. 
Sige 

[a] Well considered case. —Cul- 
ver v. Avery. 7 Wend. (N. Y.) 380, 
22 AmD 586. 

[b] Thus it has been held that 
the rules and principles governing 
actions for deceit in the sale of real 
or personal property apply equally 
to actions for procuring personal 
services by fraud. Hunt v. Lewis, 
87 Vt. 528, 90 A 578, AnnCasi1916C 
170. 

Particular representations and 
transactions see infra §§ 92-115; and 
cross references supra p 1052. 

5. Misrepresentation as to con- 
tents of a written instrument see 
Contracts § 230 et seq; Deeds §§ 144, 
145. 

6. See cases infra this and fol- 
lowing sections. 

7, Elements of fraud in general 
see supra §§ 6-85. ’ 

8. Elements essential to partic- 
ular remedies see supra § 90. 

9. Ga.—Slade v. Little, 20 Ga. 371. 


Gerding, 3 


tations to be actionable must have been made with 
intent to induce action by complainant or by a class 
to which he belongs 1° has been applied to represen- 
tations of financial standing,!! especially where of 
a confidential nature,!” or intended solely for the use 


Iowa.—Avery v. Chapman, 62 Iowa 
144, 17 NW 454. 

Mass.—Tryon_ vy. 
Metc. 1, 35 AmD 339. 

N. Y.—Taylor v. Commercial Bank, 
174 N. Y. 181, 66 NE 726, 95 AmSR 
564, 62 LRA 783; Kelly v. Gould, 
36 NE 320 [aff 19 NYS 349]; 
Meyer v. Amidon, 45 N. Y. 169; Ches- 
ter v. Comstock, 40 N. Y. 575 note 
[29 N. Y. Super. 1]; Marsh v. Falker, 
40 N. Y. 562; Doty v. Campbell, 1 
HowPrNS 101; Young v. Covell, 8 
Johns. 23, 5 AmD 316. 

Pa.—Huber v. Wilson, 23 Pa. 178. 

Cross references: 

Necessity for establishing all the 
elements generally see supra § 6. 
Representations as to financial con- 
dition of speaker see infra § 93. 
Representations as to financial con- 
aoe of third persons see infra 

See supra §§ 46-48. 

Staver, etc., Mfg. Co., v. Coe, 
49 Ill. A. 426; McKee v. Rudd, 222 
Mo. 344, 121 SW 312, 1838 AmSR 529; 
McCracken v. West, 17 Oh. 16; Lodge 
v. Rose Valley Mills, 1 Pa. Dist. 811, 
11 Pa. Co. 667. 

_{a] Sale on credit.—Where plain- 
tiff sold wool on credit to defendant 
and in reliance on misrepresentations 
of credit which defendant made to 
other persons and for an entirely 
different purpose, there was no ac- 
tionable. fraud against plaintiff. 
Lodge v. Rose Valley Mills, 1 Pa. 
Dist Sie A Pa. Comes 

[b] Letter of recommendation.— 
If a person writes a letter to another 
desiring him to introduce the bearer 
to such merchants as he may desire, 
and describing him as a man of prop- 
erty, and the person having such let- 
ter does not deliver it to the person 
to whom it is directed, but uses it 
to obtain credit elsewhere, the per- 
sons so giving the credit cannot 
maintain an action for deceit, al- 
though the representations in the let- 
ter are untrue. McCracken v. West, 
LPO Ohay willis) 

[c] False statements made in 
corporate charter.—A judgment cred- 
itor of an insolvent corporation suing 
incorporators for fraud could not 
predicate his action on statements in 
the articles of the association, as 
such statements were not made to 
him to procure credit, but to the sec- 
retary of state to procure a corporate 
charter. McKee v. Rudd, 222 Mo. 344, 
121 SW 312, 133 AmSR 529. But see 
Fall v. Hornbeck, 132 Mo. A. 588, 112 
SW 41 (where a demurrer to a pe- 
tition alleging false representations 
made in a certificate of incorpora- 
tion to plaintiff by defendant was 
overruled, the court stating that such 
representations were actionable if 
the creditor had no knowledge of 
their falsity and extended credit on 
the faith of such representations). 

General recommendation of credit 
see infra § 96. 

12. Harrison v. Savage, 19 Ga. 
310; Rawlings v. Bean, 80 Mo. 614; 
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of the party making the statement.1* Whether in 
a given case a particular statement amounts to a 
representation of solvency depends upon the various 
Solvency has been defined 
in cases involving fraud as the ability to meet all 
It has been held that 
a representation of solvency is actionable if the 
debtor lacked the ability to pay all debts, even 
though he had property sufficient to pay the par- 
ticular debt of the complaining ereditor,!” but is 
not actionable merely because the debtor lacked 


circumstances involved.!* 


liabilities 15 as they accrue.1® 


Hosegood v. Bull, 86 0. T. Rep. N.S: 
617. See Iasigi v. Brown, 17 How. 
(W..S*)) 1835°15 L. ed. 208 [rev 12 FB. 
Cas. No. 6,994] (where a letter to an 
agent concerning a _ third party’s 
solvency was marked “confidential,” 
but it was held that the jury were to 
determine whether the writer meant 
confidential in the sense that it re- 
stricted the letter to the agent only, 
or in confidence in the sense that the 


agent would use the letter dis- 
creetly). 

eH LASS ySy oy beer MEME) TuveusKch anal Ole rete ic. 
Northern Cent. L. Ins. Co., 148 Fed. 


674, 78 CCA 408 [aff 140 Fed. 888]. 

[a] Statements prepared for de- 
fendant’s personal use.—The fact 
that written statements, furnished 
by officers of an insurance company 
in negotiations for the sale of its 
property and business, were incorrect 
with respect to premiums collected 
and sums due from its agents, will 
not support an action for deceit by 
the purchaser, where it appears that 
the statements were prepared by em- 
ployees for the company’s own use 
prior to the negotiations, and there 
is no evidence whatever that the of- 
ficers representing the company in 
such negotiations knew them to be 
inaccurate, or of any intention to de- 
ceive the purchaser. Pittsburg L. 
ete., Co. v. Northern Cent. L, Ins. Co., 
148 Fed. 674, 78 CCA 408 [aff 140 
Fed. 888]. ; 

14. See cases infra this note. 

[a] Held representations of sol- 
vency or the equivalent thereof.—(1) 
Witnessing false signature on a let- 
ter of credit. Mendenhall v. Stewart, 
18 Ind. A. 262, 47 NE 943. (2) Lend- 
ing money to give a bankrupt the 
appearance of solvency. Windover v. 
Robbins, 2.Tyler (Vt.) 1. (3) A 
statement made by an officer of a 
corporation to the agent of a mer- 
ehant from whom it is proposed to 
purchase goods-°on credit, that every- 
thing is all right, and that he may 
advise his principal to that effect, is 
equivalent to a representation that 
the corporation is solvent. Becbe v. 
Harfield, 67 Mo. A. 609. (4) A letter 
to wholesale dealers by a merchant 
who has sold out his business, recom- 
mending the person to whom he has 
sold out as a reliable business man, 
with whom they would be “perfectly 
safe’ in opening an account, is a 
representation that he is solvent. 
Felix v. Shirey, 60 Mo. A. 621. (5) 
A representation that one accepting a 
note can get his money on it at any 
time may be construed by the jury 
as meaning that the maker is pecuni- 
arily able to pay the note, andif such 
is not the case is actionable as a 
misrepresentation of fact. Corey vy. 
Boynton, 82 Vt. 257, 72 A 987. (6) A 
representation that a note is ‘‘good” 
means that the maker is financially 
responsible. Weeks v. Burton, 7 Vt. 
67 


{[b}] Held not representations of 
solvency.—(1) A general reputation 
of solvency, even though springing 
from the conduct of defendant, is not 
sufficient. Brackett v. Griswold, 112 
N. Y. 454, 20 NE 3876 [rev 14 NYSt 
449]. (2) A rent receipt is not a 
representation of commercial credit. 
McClure v. Campbell, 148 Mo. 96, 49 
SW 881. 
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15. McKown v. Furgason, 47 lowa 
636, 687. But see Simons v. Cissna, 
52 Wash. 115, 100 P 200 (where de- 
fendant falsely represented that a 
corporation was wholly solvent and 
would pay one hundred cents on the 
dollar, “‘solvency” as so used meant 
ability to discharge its obligations 
as they fell due in the ordinary 
course of business, and not that the 
assets were equal to the liabilities. 
Under the latter use ‘of the word a 
penniless and debtless tramp would 
be ‘‘solvent,” but that is not the sort 
of solvency meant in recommenda- 
tions of credit), 

“Solvency is ability to pay all 


debts or just claims; insolvency is 
inability to pay such debts.” Mc- 
Kown v. Furgason, supra. 
“Insolvency” defined see Fraudu- 
lent Conveyances § 165; Insolvency 
[22 Cyc. 1256]. 
16. Ring v. Chas. Vogel Paint, 


etc., Co., 44‘Mo. A, 111. 

“Solvency on part of a merchant, 
or merchant corporation, is not an 
ultimate ability to pay debts or an 
excess of assets over liabilities, but 
rather an excess of assets available 
for the discharge of liabilities in the 


usual course of trade.” Ring v. 
Vogel, 44 Mo. A. 111, 116. 
17. Daniels v, Dayton, 49 Mich. 


137, 183 NW 3:92. See Coffin v.° Yol- 
lister, 7 NYS 734, 5° Silv. Sup. 172 
[aff 124 N. Y. 644 mem], 26 NE 812, 
3 Silv. A. 400 (holding that in de- 
termining the solvency of a firm, 
debts due from the firm to one of 
the partners are not to be taken 
into consideration). 


iste MckKown v. Furgason, 47 Iowa 
[al For example, solvency is not 


to be determined by the amount of 
the party’s property subject to ex- 
ecution., “A party may have this 
ability [to pay his debts] whose 
property is not subject to execution. 
Such person cannot in any proper 
sense be said to be insolvent.” Mc- 
Kown v. Furgason, 47 Iowa 636, 637. 

19. Binstein v. Marshall, 58 Ala. 
153, 29 AmR 729. 

20. Misrepresentations as ground 
for rescission of sale see Sales [35 
Cye 76 et seq]. 


21. Del—--Freeman v. Topkis, 15 
Del. 174, 40 A 948. 
Ind.—Mendenhall v. Stewart, 18 


Ind. A. 262, 47 NE 943. 

Iowa.—Blaul v. Wandel, 137 Iowa 
301, 114 NW 899; Morris v. Posner, 
111 Iowa 335, 82 NW 755; Reid v. 
Cowduroy, 79 Iowa 169, 44 NW 351, 
18 AmSR 359. 

Nae ails weal is v. Shaw, 124 Mass. 

Mich.—Krolik v. Lang, 187 Mich. 
286, 153 NW 686; Arnstine vy. Treat, 
71 Mich. 561, 39 NW 749; Genesee 
County Sav. Bank vy. Michigan Barge 
Co., 52 Mich. 164, 17 NW 790. 

Miss.—Hiller v. Ellis, 72 Miss, 701, 
18 S 95, 41 LRA .707. 

Mont.—Richardson-Roberts - Byrne 
Dry Goods Co. v. Goodkind, 22 Mont. 
462, 56 P 1079. 

Nebr.—Omaha Feed Co., v. Rush- 
forth, 75 Nebr. 340, 106 NW 25; Pekin 
Plow Co. v. Wilson, 66 Nebr. 115, 92 
NW 176; Hamilton Brown Shoe Co. 
v. Milliken, 62 Nebr. 116, 86 NW 913. 

N. Y.—Fitchard v. Doheny, 93 App. 
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property subject to execution sufficient to pay his 
debts,1® or because it was necessary to include the 
proceeds of the property purchased on credit on the 
representation in order to show the debtor solvent.’ 
Financial Condition of Speaker °°— 
a. In General. Representations as. to the speaker’s 
financial condition, where made as positive state- 
ments of fact may, where.the other elements of 
fraud are present, constitute remediable fraud,?* 
as where they induce the extension of credit.22 This 
is particularly true where the representation is as 


Div. 9, 86 NYS 964; Gross v. Hoch- 
stim, 72 Misc. 343, 130 NYS 315. 

Pa.—Cincinnati Cooperage Co. 
Gaul, 170 Pa. 545, 32 A 1093. 

R. I.—Phillips v. Hebden, 28 R. I. 1, 
65 A 266; Lyons v. Briggs, 14 R. I. 
222, 51 AmR 372. 

Tex.—Schram v. Strouse, (Civ. A.) 
28 SW 262. 

[a] Held actionable misrepresen- 
tations of fact.—(1) False state- 
ments by a merchant as to his lia- 
bilities and assets, made, in a writ- 
ten financial statement, to procure an 
extension of credit, and causing an 
extension from one relying thereon, 
were not statements of opinion but 
misrepresentations of material facts 
constituting actionable fraud. Kro- 


Vv. 


lik v. Lang, 187 Mich. 286, 153 NW ° 


686. (2) A letter of credit misrepre- 
sentation that one is worth a given 
amount over and above his indebted- 
ness is not an expression of opinion 
but the false statement of a fact. 
Mendenhall y. Stewart, 18 Ind, A. 
262, 47 NE 948. 

22. Ala.—McKenzie vy. Weineman, 
116 Ala. 194, 22 S 508. 

Ark.—Bugg v. Wertheimer-Schwartz 
Shoe Co., 64 Ark. 12, 40 SW 134. 

Colo.—Bell v. Kaufman, 9 Colo. A. 
259, 44 P 1035. 

Conn.—Judd v. Weber, 55 Conn. 
eeie 11 A 40; Ford v. Atwater, 1 Root 


Ga.—Mashburn vy. Dannenberg Co., 
117 Ga. 567, 44 SE 97; Hughes vy. 
Winship Mach. Co., .78 Ga. 793, 4 


SE 6. 

Ill.— Preston y. Spaulding, 120 Ill. 
208, 10 NE 903; Dickinson v. Atkins, 
100 Ill. A. 401; Kellogg v. Turpie, 2 
Osean 55 [aff 93, Ill. 265, 34 AmR 

Iowa.—Reid v. Cowduroy, 79 Iowa 
169, 44 NW 351, 18 AmSR 359. 

Kan.—Blair v. McQuary, 100 Kan. 
208, 162 P 1178, 164 P 262. 

Ky.—Monroe v. Cutter, 9 Dana 95. 

Me.—Cragin v. Tarr, 32 Me. 55; 
McKenney v. Dingley, 4 Me. 172. 

Gp ane= Nionse v. Shaw, 124 Mass. 


Miss.—Hiller v. Ellis, 72 Miss. 701, 
13: S..95, 41° LRA 707. 

Ea alba: aes v. Jacobs, 66 Mo. A 

Nebr.—McKinney v. Chadron First 
Nat. Bank, 36 Nebr. 629, 54 NW 963, 
47 Nebr. 149, 66 NW 280; Work v. 
Jacobs, 35 Nebr. 772, 53 NW 993. 

N. H.—Cain vy. Dicken’Son, 60 N. 
Ske Gyfil. 

N. J.—Collins v. Cooley, (Ch.) 14 
A 574, 

N, Y.—Rothschild v. Mack, 115 N. 
Y. 1, 21 NE 726; Haton, etc.,.Co. v. 
Avery, 83 N. Y. 31, 38-AmR 389; 
Fitchard v. Doheny, 92 App. Div. 9 
86 NYS 964; Murfey v. Brace, 


. 


23 


Barb. 561; Robinson v. Dauchy, 3 
Barb. 20; Smith v. Frank, 25 N. Y. 
Super. 626; French v, White, 12 N. 


Y. Super. 254; Schwabeland. v. Buch- 
ler, 8 Misc. 86, 28 NYS 523. See 
Witmark v. Herman, 44 N. Y. Super. 
144 (where the ‘court in holding 
that a partner’s fraudulent mis- 
representations as to his firm’s re- 
sources, made to secure credit, justi- 
fied his arrest, also stated that such 
misrepresentations were sufficient to 
sustain an action on the case for 
fraud and deceit). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the ownership of specific property.?3 
in accordance with the rules and qualifications al- 
ready stated as to the essential elements of fraud,?* 
a representation as to financial condition, to be 
-remediable, must be more than a mere expression 
of opinion,?® or dealers’ talk,?° prediction, or prom- 


N. D.—Guild v. More, 32 N. D. 432, 

453, 155 NW 44 [cit Cyc]. 
,. Pa.—Cincinnati Cooperage Co. v. 
Gaul, 170 Pa. 545, 32 A 1093; Cum- 
mings v. Cummings, 5 Watts & S. 
553; Harding v. Lloyd, 3 Pa. Super. 
293, 40 WKlyNC 66. : 

R. I.—Phillips v. Hebden, 28 R. I. 
1, 65 A 266 [remitted for nonsuit on 
other grounds 69 A 764]; Lyons v. 
iBriges, 14 °R.7i. 222551 AmR 372: 

Tex.—Gainesville Nat. Bank  y. 
Bamberger, 77 Tex. 48, 13 SW 959, 
19 AmSR 738; Abilene Mill, ete., Co. 
v. Finley, (Civ. A.) 34 SW 311; Ham- 
ilton-Brown Shoe Co. v. Lyons, 6 
Tex. Civ. A. 633, 25 SW 805; Johnson 
ena tom 6 Tex. Civ. A. 431,°25 SW 

Wis.—Lee v. Burnham, 82 Wis. 209, 
52) NW. 255. 

See Sales [35 Cyc 76]. 

“It is settled now that an action 
for deceit will lie against a person 
for obtaining credit by making false 
and fraudulent representations in re- 
gard to his solvency or pecuniary re- 
sponsibility, if the representations 
consist of definite statements of fact 
as contradistinguished from mere 
estimates or expressions of opinion.” 
Lyons v. Briggs, 14 R. I. 228, 51 AmR 
352 [quot Phillips v. Hebden, 28 R. I. 
1, 65 A 266, 267 (remitted for non- 
suit on other grounds 69 A 764)]. 

fa] For example.—An action or 
defense may be based upon proper 
allegations of fraud, and consequent 
damage in procuring credit for in- 
solvent persons. Blair v. McQuary, 
100 Kan. 203, 162 P1173, 164 P. 262. 

[b] In Vermont (1) there are 
early cases holding broadly that an 
action on the case will not lie for 
misrepresentations as to the speak- 
er’s financial condition. Dyer v, Til- 
ton, 23 Vt. 313; Fisher v. Brown, 1 
Tyler 387, 4 AmD 726. (2) But these 
cases have been overruled in so far 
as they hold that an action will not 
lie for misrepresentations of the 
speaker’s financial condition and the 
present rule is in harmony with the 
text. Bartlett v. Bonazzi, 91 Vt. 192, 
99 A 886; Childs v. Merrill, 63 Vt. 
463, 22 A 626, 14 LRA 264; Chamber- 
lain v. Fuller, 59 Vt. 247, 9 A 832. 

23. Cain v. Dickenson, 60 N. H. 
371: Childs v. Merrill, 63 Vt. 463, 22 
A 626, 14 LRA 264; Hodgeden v. Hub- 
bard, 18 Vt. 504, 46 AmD 167. 

[a] For example, a misrepresen- 
tation that the speaker owned cer- 
tain specified property and that it 
was unencumbered was actionable 
fraud. Childs v. Merrill, 63 Vt. 463, 
22 A 626, 14 LRA 264. 

[b] But it was held in an early 
case that the fact that defendant 
falsely specified the particulars of 
his pretended estate had no more 
effect in conferring a right of action 
than general statements as to his 
solvency. Fisher v. Brown, 1 Tyler 
(Vt.) 387, 4 AmD 726 [expl and lim 
Childs v. Merrill, 63 Vt. 463, 22 A 
626, 14 LRA 264]. 

24. Elements and essentials see 
supra §§ 6—85. 

25. La.—dJaffray v. Moss, 41 La. 
Ann. 548, 6 S 520; Yeager Milling Co. 
v. Lawler, 39 La. Ann. 572. 

Mass.—Morse ¥. Shaw, 124 Mass. 
ON ae * 

Nebr.—Cohn v. Broadhead, 651 
Nebr. 834, 71 NW 747. 

N. H.—Syracuse Knitting Co, v. 
Blanchard, 69 N. H. 447, 43 A 6387. 


Pa.—Dilworth v. Bradner, 85 Pa. 
238. . 
R. I.—White v. Fitch, 19 R. I. 687, 


86.A 425. 
Vt.—Jude v. Woodburn, 27 Vt, 415. 


[26 C, J.—75] 
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However, | ise.?? 


injury.*® 


Wis.—Fromer vy. 

56, 69 NW 820. 
é [a] General statements that one 
is worthy of credit are not actionable. 
Lyons v. Briggs, 14 R. I. 222, 51 AmR 
372; Jude v. Woodburn, 27 Vt. 415. 

Expressions of opinion see supra 
§§ 20-24. 

26.6, uyons-ve Brives, 14 Row 222; 
51 AmR 3872. 

Dealers’ talk see supra § 27. 

27. Taylor v. Commercial Bank, 
174 N. Y. 181, 66 NE 726, 95 AmSR 
564, 62 LRA 783 [rev 68 App. Div. 
458, 73 NYS 924]; Best v. Smith, 54 
iter OnNtc 

[a] For example.—(1) The fact 
that at the time a person obtains 
credit by promising the avails of a 
certain contract when carried out he 
has already, pledged such avails to a 
third person does not lay the founda- 
tion of an action of deceit. In such 
case defendant’s obligation rests in 
promise. Best v, Smith, 54 Vt. 617. 
(2) A statement that a person will 
get his pay if he sells goods taking 
the buyer’s note therefor, made in 
reply to an inquiry as to the financial 
responsibility of the buyer, is not a 
statement of an existing fact, but, 
at most, of something in the future 
and hence not actionable. Taylor v. 
Commercial Bank, 174 N. Y. 181, 66 
NE 726, 95 AmSR 564, 62 LRA 783 
[rev 68 App. Div. 458, 73 NYS 924]; 
Fisher v. Brown, 1 Tyler (Vt.) 387, 4 
AmD 726. 

Predictions and promises generally 
see Supra § 25. 

28. Falsity of representation see 
supra §§ 29-32. 

29. See cases infra this note. 

[a] Materiality.—A representation 
by a person seeking to borrow money 
that he had an option to buy for ten 
thousand dollars stock which he 
would give as security for the loan, 
when in fact his option was to pur- 
chase the stock for five thousand dol- 
lars, was a material misrepresenta- 
tion. McKinley v, Warren, 218 Mass. 
SLOS LO SNE 91910: 

[b] Ordinary evasions) and ex- 
cuses made by debtor when called 
upon for payment, as that he has no 
change in his possession or that 
money is owing to him and has not 
been collected, are not such _ state- 
ments as may be relied upon by the 
person to whom they are made. Dyer 
Ver Dilton, 23 Vt... 343. 

Materiality see supra §§ 33, 34. 

30. U. S.=—South Branch Lumber 
Corry. Ott, 142) WS? 622; L2eSCr 3185 
35 L. ed. 1136. 

Som eAes 


Ala.—Johnston ‘vy. 
160, 9 S581. 

Tll.—Luthy v. Kline, 56 Ill. A, 314. 

Ind.—Gregory v. Schoenell, 55 Ind. 
101. 

La.—Jaffray v. Moss, 41 La. Ann. 
548, 6 S 520; Yeager Milling Co. v. 
Lawler, 39 La. Ann, 572, 2 S 398. 

N. Y.—Rothschild v. Porter, 19 
NYS 177. 

Pa.—Wessels v. Weiss, 156 Pa. 591, 
27 A 535; Dilworth v. Bradner, 85 Pa. 
238. 

R. I.—White v. Fitch, 19 R. I. 687, 
36 A 425. ; 

[a] The fact of belief in truth is 
the question to be determined, not 
whether there were reasonable 
grounds for belief. Dilworth  v. 
Bradner, 85 Pa. 238. 

Scienter see supra §§ 35-43, 

31. South Branch Lumber Co. v. 
Ott, 142s U.S. 622, 12 °SCt 318, 35) Li 
ed. 1136; Clement v. Swanson, 110 
Iowa 106, 81 NW 238; Macullar v. 
McKinley, 99 N. Y. 358, 2 NE 9 [aff 
49 N. Y. Super, 5]; Estey Mfg. Co. v. 


Stanley, 95 Wis. 


Bent, 
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It must be false,25 material,22? made with 
knowledge,®° with intent to deceive,*! believed by 
the injured party,°? and relied on by him,** to his 
injury,** and must be the proximate cause of the 
inj The rule as to the immateriality of the 
speaker’s motives with its accompanying qualifica- 


Waring, 7 NYSt 775; Brown v. Ash- 
bough, 40 HowPr<(N. Y.) 226. See 
also cases Supra note 11. 

Intent to deceive generally see 
Supra §§ 44-48, 

32. Wllison v. Barker, 14 Mont. 96, 
30 bie, Dootie vy. Petrie. (8 1SeiDs 19. 
65 NW 43. See Ring v. Chas. Vogel 
Paint, ete., Co.; 44 Mo. A. 111 (where 
it was held that if a.debtor positively 
represents to his creditor that he is 
solvent, the fact that the creditor 
Knows that the debtor does not 
promptly pay his debts at maturity, 
is hard up, and is asking for ex- 
tensions, does not constitute knowl- 
edge that the debtor cannot pay his 
debts if compelled to do so). 

Belief of injured party see supra 
§§ 55, 56. 

33. U. S—In re Davis, 112 Fed. 
295, 7 AmBankr 258. 

Vin ae v. Schoenell, 55 Ind. 

Iowa.—Blaul v. Wandel, 137 Iowa 
301, 114 NW 899. 

Mont.—Ellison ‘vy. Barker, 14 Mont. 
Ces Me (Pe 

N. Y.—Hotchkin vy. Malone Third 
Nat. Bank, 127 N. Y. 329, 27 NE 1050. 

Pa.—Boyd v. Shiffer, 156 Pa. 100, 
27 A 60 (dictum). 

R. I.—Phillips v. Hebden, 28 R, I. 
1, 65 A 266, 69 A 764. 

Vt.—Stearn v. Clifford, 62 Vt. 92, 


'18 A 1045. 


Wis.—Lee v. Burnham, 82 Wis. 
209, 52 NW 255; Singer v. Schilling, 
74 Wis. 369, 43 NW 101. 

[a] Tllustration—Where defend- 
ant, a retail milk dealer, made rep- 
resentations to plaintiff, a whole- 
saler, as to the value of defendant’s 
property, and for one year defendant 
paid plaintiff the amount of his in- 
debtedness at regular monthly in- 
tervals, but for three years there- 
after the parties did business on a 


f credit basis and at the end of such 


time defendant failed to pay the bal- 
ance due, it was held in a suit for 
fraud and deceit that plaintiff relied, 
in the extension of credit, upon the 
defendant’s previous prompt pay- 
ment of his monthly accounts rather 
than on his representations, and, 
therefore, could not recover for the 
falsity of it. Phillips v. Hebden, 28 
EAT: ol 65 TAN 266. 


Reliance generally see supra 
§§ 57-76%. 

34. Wheadon v. Huntington, 83 
Hun 371, 31 NYS 912;- Thomas -v. 


Dickinson, 65 Hun 5, 19 NYS 600. 

{a] For example (1) in an action 
for obtaining goods by false repre- 
sentations as to solvency, a note 
having been given by defendant for 
the price, plaintiff must show that 
he still holds the note, since he can- 
not have sustained damage if he has 
transferred it to a third person; and 
he must show that it is due, for until 
it is due it cannot be known. whether 
there will be damage. Thomas v. 
Dickinson, 65 Hun 5, 19 NYS 600. 
(2) Misrepresentations as to amount 
of property owned, inducing exten- 
sion of credit to the misrepresentor, 
are noninjurious and, therefore, non- 
actionable where the misrepresentor 
is solvent. Wheadon v. Huntington, 
83 Hun 371, 31 NYS 912. 

Injury generally see supra §§ 77— 

35. Taylor v. Scoville, 54 Barb. 
(N. Y.) 34. ; 

[a] Held not cause.—A false as- 
sertion of ownership of a farm, made 
to induce plaintiff to believe in de- 
fendant’s solvency and labor for de- 
fendant on credit, is not actionable 
fraud where it appears that defend- 
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tions 3° has been applied to misrepresentations as 
In making repre- 
sentations as to his financial condition, the speaker’s 
unintentional failure to state all his liabilities is 
But simple repre- 
sentations that one has abundant means with which 
to pay any judgment that may be rendered against 
Redress may also 
be had for damage occasioned by another’s repre- 
sentation that he is insolvent when he is in fact 
solvent.*? ) One giving information as to his own 
solveney and credit must tell the whole truth and 
is liable for concealment of any material fact.* 


to the eredit of the speaker.%* 
not of itself actionable fraud.?® 


him have been held actionable.®® 


[§ 94] b. -Statements Made 


Agency.*? 


ant was solvent and able to pay 
plaintiff, since the misrepresentation 
was not the cause of plaintiff’s fail- 
ure to receive his money. Taylor v. 
Scoville, 54 Barb. (N. Y.) 34. 

Causal connection generally see 
supra § 86. 

86. See supra § 54. 

87. Bugg v. Wertheimer-Schwartz 
Shoe Co., 64 Ark. 12, 40 SW 134; Judd 
v. Weber, 55 Conn. 267, 11 A 40; Reed 
v, Pinney, 35 Ill. A. 619; Reid v. Cow- 
duroy, 79 Iowa 169, 44 NW 351, 18 
AmSR 359. ‘ 

fa] Motive and intent.—‘“It is a 
mistake to suppose that it is essen- 
tial to a fraudulent intent that it 
should reach forward and actually 
contemplate the resulting damage to 
the other party. There is a fraudu- 
lent intent if one with a view of 
benefiting. himself by intentional 
falsehood misieads another in a 
course of action which may be in- 
jurious to him. The ulterior hopes 
and expectations of the defendant, so 
much relied upon, were utterly im- 
material. It is true that the motive 

to pay at some future time was in- 

nocent, but the motive to obtain pres- 
ent possession and title to another’s 
property by the use of falsehood and 
false pretenses, throwing all the risk 
of loss on another, was corrupt.” 
Per Loomis, J., in Judd v. Weber, 55 
Conn. 267, 277, 11 A 40. 

38. Luthy v. Kline, 56 Ill. A. 314. 

Concealment of insolvency see 
infra § 100. 

39. Dickinson v. Atkins, 100 Ill. 
A. 401. ¥ 

40. Edwards v. Owen, 15 Oh. 500. 

[a] For instance.—A false repre- 
sentation by a debtor that he was in- 
solvent, whereby his creditor was in- 
duced to discharge a note on pay- 
ment of less than its value, was 
such fraud on his part as entitled 
the creditor to maintain an action 
of deceit. Edwards v. Owen, 15 Oh. 


500. A 
- Newell v. Randall, 32 Minn. 
171, 19 NW 972, 50 AmR 562; Cham- 
berlin v. Fuller, 59 Vt. 247, 9 A 832. 
See Luthy v. Kline, 56 Ill. A. 314 
(where it is held that the omission in 
such a case is not fraud per se. 
There must be a fraudulent intent). 
But see Sankey v. McElevey, 104 Pa. 
265, 49 AmR 575 (where the court 
held that since a debtor was not ob- 
ligated to disclose any information 
to his creditor, a partial disclosure 
did not entail a duty to disclose all). 
[a] For instance.—A person de- 
Siring credit,, who, on being asked 
what his financial condition was, cor- 
rectly stated his means, but was 
silent as to the fact that he owed 
two thirds as much as his capital, 
was guilty of fraud. Newell v. Ran- 
dall, 32 Minn. 171, 19 NW 972, 50 


Representations made to a commercial 
agency and by it communicated to a third party, 
concerning the financial condition of an individual 4% 
or a corporation ** may constitute actionable fraud, 
the legal effect being the same as though such mis- 
representation had been communicated directly to 


FRAUD 


whether or not 


to Mercantile 


AmR 562. 

Scienter see supra § 35 et seq. 

42. Liability of mercantile agency 
for credit statements see Mercantile 
Agencies [27 Cyc 474]. 

Statement by buyer to commercial 
cs deny generally see Sales [35 Cyc 
78]. 
43. Ala.— McKenzie v. Weineman, 
116 Ala. 194, 22 S 508. 

Ga.—Mashburn v. Dannenberg Co., 
117 Ga./567;, 44°SH 97. 

Ill.— Moyer v. Lederer, 50 Ill. A. 94. 

Ind.—Vermont: Marble Co. v. Smith, 
13 Ind. A. 457, 41 NE 973. 

Mich.—Hinchman v. Weeks, 85 
Mich. 535, 48 NW 790; Cortland Mfg. 
Co. v. Platt, 83 Mich. 419, 47 NW 330; 
Mooney v. Davis, 75 Mich. 188, 42 
NW 802, 13 AmSR 425; Genesee 
County Sav. Bank v. Michigan Barge 


Co., 52 Mich. 164, 17 NW 790, 18 
NW 206. : 
Minn. — Stevens v. Ludlum, 46 


Minn. 160, 48 NW 771, 24 AmSR 210, 
13 LRA 270, 

Miss.—Hiller v. Ellis, 72 Miss. 701, 
18 S 95, 41 LRA 707. 

Mo.—Holmes v. Harrington, 20 Mo. 
A. 661. 

Mont.—John V. Farwell 
Boyce, 17 Mont. 838, 42 P 98. 

N. Y.—Bradley v. Seaboard Nat. 
Bank, 167 N. Y. 427, 60 NE 771 [rev 
46 App. Div. 550, 62 NYS 51]; Good- 
win v. Wertheimer, 99 N.Y. 149, 
1 NE 404 [aff 49 N. Y. Super. 101]; 
Converse v. Sickles, 16 App. Div. 49, 
44 NYS 1080 [aff 161 N. Y. 666 mem, 
57 NE 1107 mem]; Humphrey v. 
Smith, 7 App. Div, 442, 39 NYS 1055; 
Goodwin v. Goldsmith, 49 N. Y. 
Super. 101; Converse v. Sickles, 17 
Misc, 169, 40 NYS 971 [mod on other 
grounds 16 App. Div. 49, 44 NYS 
1080 (aff 161 N.-Y. 666 mem, 57 
NE 1107 mem)]; Claflin v. Flack, 
13 NYS 269; Vietor v. Henlein, 34 
Hun 562, 7 NYCivProe 67, 1 How 
PrNS 159. 


Cole Na 


Oh.—Wilmot v. Lyon, 7 Oh. Cir. 
Dec. 394. 
Tex. — Gainesville Nat. Bank v. 


Bamberger, 77 Tex. 48, 13 SW 959, 
19 AmSR 738; Schram v. Strouse, 
(Civ. A.) 28 SW 262; Lowden wu 


Fisk, (Civ. A.) 27 SW 180. 

[a] Representations not made di- 
rectly from agency.— A merchant 
who gave a false statement of his 
financial condition to a mercantile 
agency was liable for the falsity 
thereof, although the communication 
to the party damaged was not made 
directly from the agency. Converse 
v. Sickles, 17 Mise. 169, 40 NYS 
971 [mod on other grounds 16 App. 
Div. 49, 44 NYS 1080 (aff 161 N. Y. 
666 mem, 57 NE 1107 mem)]. 

[b] Application of rule. — State- 
ment as to the net capital of a 
partnership. Converse v. Sickles, 16 
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the hearer.*® In such a case it is immaterial 


the mercantile agency was itself 


deceived,*® and the liability of the speaker is not 
affected by the fact that the agency applied to him 
to furnish the information,‘’ or that the agency 
did not guarantee the truth of the statement made.*® 
Nor. will redress be denied because the hearer failed 
personally to examine the full detailed statement 
furnished the-agency by the speaker.*? 
covery can be had if the statement issued by the 
agency was materially different from that furnished 
by the speaker,®°° and obviously redress will be de- 
nied where the evidence fails to connect the speaker 
with the report furnished and published.*! 
the speaker misrepresents his financial condition to 
a commercial agency and a party extends credit 
in reliance upon the whole statement of such agency 
and not specifically upon that portion containing 
the speaker’s misrepresentation, it has been held 
that there can be no redress against the speaker.®? 


Where 


App. Div. 52, 44 NYS 1080 [aff 161 
N. Y. 666 mem, 57 NE 1107 mem]. 

44. Davis v. Louisville Trust Co.,. 
181 Fed. 10, 104 CCA 24, 30 LRANS 
1011; Emerson v. Detroit Steel, etc., 


Go., 100° Mich, 127, 58 NW), 659: 
Greene v. Mercantile Trust Co., 60 
Mise. 189, 111 NYS 802 faff 128 


App. Div. 914 mem, 112 NYS 1181 
mem]; Durham v. Wichita Mill, 
etc., Co, (Tex: Civ A.)..202-SWw i382 
45, ,Tindle v. \Birket,.- 171. Ni? ay? 
520, 64 NE 210, 89 AmSR 822 [rev 
57 App. Div. 450, 67 NYS 1017]; 
fiaton, ete.,, Co. We. AVery, 183->) Nuss 
31, 34, 38 AmR 389 [aff 18 Hun 44]; 
Mill v. Brill, 105 App. Div. 389, 94 
NYS 163; Goodwin v. Goldsmith, 49 
N. Y. Super. 101; Katzenstein v. 
Austin, (Tex. Civ. A.) 91 SW 363. 
“A person furnishing i2formation 
to such an agency in relation to his 
own circumstances, means and 
pecuniary responsibility, can have 
no other motive in so doing than to 
enable the agency to communicate 
such information to persons who 
may be interested in obtaining it, 
for their guidance in giving credit 
to the party.” Eaton, etc. Co. v. 
Avery, supra. 
Representations intended for gen- 
eral public see supra § 48. 
46. Durham v. Wichita Mill, etc., 
(Tex. Civ. A.) 202 SW 138. 
Eaton, etc., Co. v. Avery, 83 
31, 38 AmR 389 [aff 18 Hun 


Eaton, ete., Co. v. Avery, 83 
. 31, 38 AmR 389 [aff 18 Hun 


Durham v. Wichita Mill, etc., 
Co. (Rex. Civ; 2As)r 202% Swe “h38e 
Aultman v. Carr, 16 Tex. Civ. A. 430, 
42 Sw 614. 


50. Wachsmuth vy. Martini, 154 
TH bts, 39 NE 129 [aff 45 Ill. A. 
51. Hiller v. Ellis, 72 Miss, 701, 


18 S 95, 41 LRA 707; Cream City 


Hat Co. v. Tollinger, 62 Nebr. 98, 
86 NW 921. 
[a] For example, where the sell- 


er, not being referred by the pur- 
chaser to mercantile agencies, ex- 
tends the credit on the faith of 
statements as to his financial con- 
dition appearing on the books of 
such agencies, purporting to have 
been made by-the buyer, and there 
is no evidence that such statements 
were in fact made by him, the seller 
carrot rescind because of the mis- 
leading effect of such statements. 
Hiller v. Ellis, 72 ‘Miss. 701, 18 S 
95, 41’ LRA 707: : 

Necessity of causal connection be- 
tween act and injury see supra § 86. 

52. Berkson v. Heldman, 58 Nebr. 
595, 79 NW 162; Poska v. Stearns, 


56 Nebr. 541, 76 NW 1078, 71 AmSR 


688, 42 LRA 427. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 95] 3. Financial Condition of Third Persons 
Representations as to the credit 
or financial condition of a third person may, when 
other essential elements of fraud are present,5* con- 


—a. In General. 


53. Elements and essentials gen- 
erally see Supra §§ 68-85. 

54. U. S.—lIasigi v. Brown, 17 
How. 183, 15 L. ed. 208; Lord v. God- 
dard, 13. How. 198, 147i.’ edv 111; 
Nevada Bank v. Portland Nat. Bank, 
59 Fed. 338; Foster v. Swasey, 9 F. 
Cas. No. 4,984, 2 Woodb. & M. 217. 

Ala.—Henry v. Allen, 93 Ala. 197, 
9 S 579; Hinstein v. Marshall, 58 Ala. 
153, 29 AmR 729. 

Colo.—Goodale_ v. 
Colo. A. 223,46 'P 11! 

Conn.—Hart v. Tallmadge, 2 Day 
381, 2 AmD 105; Wise v. Wilcox, 1 
Day 22. 

Del.—Fooks v. Waples, 1 Del. 131, 
29 AmD 64. 

D. C.—Browning v, National Capi- 
tal Bank, 13 App., 1. 

Hawaii.—Martin v. Montgomery, 1 
Hawaii 49. 5 

Ill.—Endsley v. Johns, 120 Ill. 469, 
12 NE 247, 60 AmR 572 [aff 17 Ill. 
A. 466]; Lindauer v. Gray, 18 Ill. 
A. 209. 

Ind.—State Bank v. Hamilton, 2 
Ind. 457. 

Kan.—Brown v. Case Plow Works, 
Do Es GO0lss Robbins, va" Barton, °50 
Kan. 120, 31 P 686. 

La.—Parrish: v. Cirode, 8 Rob. 117. 

Mass.—Potts v. Chapin, 133 Mass. 
276; Bowen v. Carter, 124 Mass. 426; 
Kidney v. Stoddard, 7 Metc. 252; 
Lynde v. Whitmarsh [cit Tryon v. 
Whitmarsh, 1 Metc. 1, 35 AmD 3391]; 
Patten v. Gurney, 17 Mass. 182, 9 
AmD 141. 

ONS an ita v. Knapp, 28 Mich. 


Minn.—Burr v. Willson, 22 Minn. 
206. See also Sollund v. Johnson, 
27 Minn. 455, 8 NW 271 (to the 
same effect by implication, the point 
not being directly at issue). 

Mo.—Hamlin v. Abell, 120 Mo. 188, 
25 SW 516; Anderson v. McPike, 86 
a 293; Felix v. Shirey, 60 Mo. A. 
621. 

N. H.—Lord v. Colley, 6 N. H. 99, 
25 AmD 445, 

N. J.—Cowley v. Smyth, 46 N. J. 
L. 380, 50 AmR 432. 

N. Y.—Hadcock v. Osmer, 152 N. 
Y. 604, 47 NE 923 [aff 4 App. Div. 
435, 38 NYS 618]; Rothschild v. 
Mack, 115 N. Y. 1, 21 NE 726; Marsh 
v. Falker, 40 N. Y. 562; Hubbard v. 


Middaugh, 8 


Briggs, 31 N. Y. 518; Zabriskie v. 
Smith, 13 N. Y. 322, 64 AmD 551; 
Pilcher v. Levino, 80 Hun_ 399, 30 


NYS 314; Viele v. Goss, 49 Barb. 96; 
Bean v. Wells, 28 Barb. 466; Haw- 
kins v. Appleby, 4 N. Y. Super. 421; 
Simmons v. Fay, 1 E. D. Smith 107; 
Addington v. Allen, 11 Wend. 374 
{rev on other grounds 7 Wend. 9]; 
Benton v. Pratt, 2 Wend. 385, 20 
AmD 623; Gallager v. Brunel, 6 
Cow. 346: Young v. Covell, 8 Johns. 
23, 5 AmD 316; Upton v. Vail, 6 
Johns. 181, 5 AmD) 210; Ward v. 
Center, 3 Johns. 271. 

N. C.—Thomas v. Wright, 98 N. 
Cc. 272, 3 SE 487. 

N. D.—Chilson v. Houston, 9 N. 
D. 498, 84 NW 354. 

Oh.—McCracken v. West, 17 Oh. 
16. 

Or.—Van de Wiele v. Garbade, 60 
Or. 585, 120 P 752. 

Pa.—Rheem v. Naugatuck Wheel 
Co., 33 Pa. 358; Boyd v. Browne, 6 


Pa. 310. 

R. IL—lLyons v. Briggs, 14 R. I. 
222, 51 AmR 372. 

Tenn.—Lowry v. Stapp, (Ch.) 53 


Sw 194; Continental Nat. Bank v. 
First Nat. Bank, 1 Tenn. Ch. 449. 

Tex.—Gibbens v. Bourland, (Civ. 
A.) 145 SW 274. 

Vt.—Crown v. Brown, 30 Vt. 707; 
Ewins v. Calhoun, 7 Vt. 79; Weeks 
y. Burton, 7 Vt. 67. 

Va—wLang v. Lee, 3 Rand, (24 
Wa.) 410. 


FRAUD 


‘ 


Wash.—Simons v. Cissna, 52 
Wash. 115, 100 P 200. 
Wis.—Shaw v. Gilbert, 111 Wis. 


165, 86 NW 188. 

Eng.—Corbett v. Brown, 8 Bing. 
32, |21) HCL, 483,.131 Reprint 312, 6 
C. & P. 363, 24 ECL 607; Foster v. 
Charles, 6 Bing: 396, 19° HEL 183; 
130 Reprint 1333, 7 Bing. 105, 20 
ECL 55, 131 Reprint 40, 31 Rev. Rep. 
446; Hamar v. Alexander, 2 B. & P. 
N. R. 241, 127 Reprint 618; Thomp- 
son v. Bond, 1 Campb. 4; Tatton v. 
Wade, 18 C. B. 370, 86 ECL 370, 139 
Reprint 1413; Haycraft v. Creasy, 2 


East 92, 102. Reprint 303; Eyre v. 
Dunsford, 1 East 318, 102 Reprint 
123;. Burton v.. Loyd, 3\ Hsp. 207; 


Hutchinson v. Bell, 1 Taunt 558, 127 
Reprint 950; Pasley v. Freeman, 3 
To Re, ols 100 "Reprint 450," 12) Re 
235; Clifford v. Brooke, 13 Ves. Jr. 
131, 33 Reprint 244. See also Tapp 
Vi nluee;s wow Bs 7&) P3675 127 Reprint 
200 (where the court reverses on 
the evidence but states that such an 
action lies). 


rape tala ee) v. Sage, 19 Ont. A. 
[a] In Georgia, (1) the right to 


maintain an action of deceit for mis- 
representations as to a third per- 
son’s credit has been recognized. 
See Cheney v. Powell, 88 Ga. 629, 15 
SE 750 (where recovery was allowed 
where defendants S & C had defend- 
ant L who was insolvent execute a 
lease to defendant’s bad title, and 
then sold the lease to plaintiff by 
false representations that it had 
been executed by another defendant 
L [with same name as first L] who 
was solvent); Young v. Hall, 4 Ga. 
95, 100 (where the court said: “An 
action on the case for a false rep- 
resentation, lies against one who 
gives a letter of recommendation of 
character and credit to an individ- 
ual, on the strength of which he 
gets credit, it being shown that the 
representations were false, and that 
the defendant knew them to be so’’). 
(2) There are dicta to the effect that 
no such action can lie. Newsom v. 
Jackson, 26 Ga. 241, 71 AmD 206; 
Savage v. Jackson, 19 Ga. 305 (in 
neither of the two later cases is 
Young v. Hall, supra, mentioned and 
in both the decision rested on other 


grounds). And see Georgia cases 
infra note 55. / 
{b] Leading case.—Pasley v. 


Freeman, 3 T. R. 51, 100 Reprint 450, 
f2 HRC 230. 

[c] Well considered case.—Upton 
v. Vail, 6 Johns. (N. Y.) 181, 5 AmD 
210. ‘ 

Effect of Lord Tenterden’s Act see 
Frauds, Statute of [20 Cye 195]. 

Necessity for writing in genaral 
see Frauds, Statute of [20 Cyc 1638, 
197]. 

es U. S.—tLord v. Goddard, 13 
How. 198, 14 L. ed. 111; Gleason v. 
Thaw, 234 Fed. 570, 148 CCA 336. 

Ga.—Wrenn v. Truitt, 116 Ga. 708, 
43 SE 52; Slade v. Little, 20 Ga. 374; 
Bennett v. Terrill, 20 Ga. 83; Sav- 
age v. Jackson, 19 Ga. 305. 

Ind.—State Bank v. Hamilton, 2 
Ind. 457. 

Towa.— Avery v. Chapman, 62 
Iowa 144, 17 NW 454; McKown v. 
Furgason, 47 Iowa 636. 

La.—yYeager Milling Co. v. Law- 
Yer, 39 La. Ann. 572, 2.S. 398. 

Mass.—Homer vy. Perkins, 124 
Mass. 431, 26 AmR 677; Belcher v. 


Costello, 122 Mass. 189, 

Mo.—Bretzfelder v. Waddle, 122 
Mo. A. 462, 99 SW_ 806. 

Nebr. — Albion Milling Co. Vv. 
Weeping Water First Nat. Bank, 64 
Nebr. 116, 89 NW 638. 

Nea b= Lord eva, Colley, (6, No 2 


99, 25 AmD 4465. 
N. J.—Cowley v. Smyth, 46 N. J. 
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stitute remediable frand.54 To have such effect the 
statement must be more than a mere expression of 
an opinion ** upon which there is no right to rely,°¢ 
and which cannot constitute remediable fraud where 


L. 380, 50 AmR 482. 

N. Y.—Kelly v. Gould, 141 N. Y. 
5996, 36 NE 320; Catlin v. Vietor, 52 
N. Y. Super. 169; Doty v. Campbell, 
1 HowPrNS 101. 


Tetn.—Horrigan vy. First Nat. 
Banks 79 Baxt--oLSi- 

Vt.—Crown v. Brown, 30 Vt. 707. 

Wyo.—Cheyenne First Nat. Bank 


v. Swan, 3. Wyo. 356, 23 P 748, 

Eng.—Haycraft v. Creasy, 2 East 
92, 102 Reprint 303. 

{a] Mlustrations.— (1) A _ letter 
written by an officer of a national 
bank, addressed “To whom it may 
concern,” and reciting, ‘‘This letter 
will be presented to you-by... [a 
person named] in the interest of 
. . . [a company] who are, valued 
customers of this bank. Their busi- 
ness has always been very satisfac- 
tory to us and we consider them 
Wideawake business men. Any 
favors shown to him will be highly 
appreciated,” is not a commercial] 
recommendation on which an action 
for fraud will lie against the bank 
because of false representations 
therein made, inducing one to loan 
money to the person named in the 
instrument, because too vague to be 
reasonably relied upon. Liggett v. 
Levy, 233 Mo. 590, 136 SW 299, Ann. 
Cas1$12C 70. (2) Where a retailer 
wrote a manufacturer to the effect 
that the retailer’s successor was a 
nice young man whom he believed 
to be all right and who might make 
a good customer, and the manu- 
facturer Suffered loss through ex- 
tending credit to such successor, he 
could not recover from the retailer 
because the latter’s language had 
not been a representation of solv- 
ency. Bretzfelder v. Waddle, 122 
Mo. A. 462, 99 SW 806. 

{b] The writer of a letter of rec- 
ommendation as to credit is pre- 
sumed to speak only from that 
knowledge which is given by repu- 
tation and is not responsible for the 
actual verity of his representations. 
State Bank v. Hamilton, 2 Ind. 457. 


Opinions generally see supra 
§§ 20-24. 

56. Babcock v. Libby, 82 N. Y. 
144, 10 NYWklyDig 575; Catlin v. 


Vietor, 52 N. Y. Super. 169; Corbett 
v. Brown, 8 Bing. 32, 21 ECL 433, 
131° Reprint 312, 5 °C. & RP. 363,24 
ECL 607. 

{a] For example, one has no 
right to rely on expressions of 
opinion as to a third party’s solvency 
coupled with a suggestion that fur- 
ther inquiry be made direct of the 
third party. Babcock v. Libby, 82 
N. Y. 144, 10 NYWklyDig 575; Cat- 
lin v. Vietor, 52 N. Y. Super. 169. 

[b] Imparting sources of infor- 
mation.—Where one gives an honest 
opinion based on information as to 
the financial worth, standing, and 
eredit of a third person, which in- 
formation he imparts to the person 
making the inquiry at the time the 
opinion is given, the mere fact that 
he was mistaken in his opinion will 
not make him liable. Albion Mill- 
ing Co. v. Weeping Water First 


Nat. Bank, 64 Nebr. 116, 89 NW 
638. 
{cl Negligence in extending 


credit—One who makes false repre- 
sentations as to the solvency or 
eredit of another cannot be held 
liable if the party to whom the rep- 
resentation was made has negligent- 
ly closed his eyes to the circum- 
stances and failed to exercise his 
judgment, and has extended an in 
discreet and ill-judged credit. Cor- 
bett v. Brown, 8 Bing. 32, 21 HCL 
438, 131) Reprint 312; 5 iC. (& “P. S6o2 
24 ECL 607. 

Right of reliance generally sce 
supra §§ 59-74. 
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made in honest error,®? although the expression of 
an intentionally false opinion as to a third person’s 
financial condition may be actionable.®§ 
representation is made as a positive statement of 
fact, however, it, the other elements of fraud being 
present, may impose liability,5? even though the 
speaker actually believes in the existence of facts 


on which he bases his assertion.®° 


eumstances the representation may properly be re- 


lied upon without investigation.®! 


57. U. S.— Russell v. Clark, 7 
Granch? 695. %3+th: reds 271. 

Ind.—State Bank v. Hamilton, 2 
Ind. 457. 

Ind. T.—Bartles v. Courtney, 6 
Ind. T. 379, 98 SW 133. 

La.—Loeb,. v. Godchaux, 2 McG. 
140. 

Md.—Cahill v. Applegarth, 98 Md. 
493, 56 A 794 

Mass.—Tryon v. Whitmarsh, 1 
Mete. 1, 35 AmD 339. 

Nebr. "Albion Mitine ei CO. mV. 
Weeping Water First Nat. Bank, 64 
Nebr. 116, 89 NW 638. 

N. Y.—Kelly v, Gould, 36 NE 320 
{aff 19 NYS 349]; Meyer v. Amidon, 
45 N. Y. 169 [rev 23 Hun 553]; Fris- 
bee v. Fitzsimons, 3 Hun 674; More- 
house v. Yeager, 41 N. Y. Super. 135 
[ath IN. Ys, 5947 mem]. 

Pa.—Franklin Printing Co. v. 
Crum, 25 Pa. Dist. 41 [quot Cyc]. 

Tenn.—Wynne v. Allen, 7 Baxt. 
312, 32) AmR 562. 

“A representation concerning the 
credit of another, if honestly made, 
though actually false, does not ren- 
der the person making it liable to 
an action.” Wynne v. Allen, 7 Baxt. 
(Tenn.) 312, 316, 32 AmR 562, 565. 

Honest mistake generally see 
supra §§ 50-52. 

58. Robbins v. Barton, 50 Kan. 
120, 31 P.686; Houston v. Darnell 
Lumber Co., (Tex. Civ. A.) 146 SW 
1061, 1062- [cit Cyc]. 

- [a] Example. — Representations 
that a certificate of deposit was “as 
good as gold” and which induced 
the acceptance of such certificate in 
payment for lumber, found to have 
been made with knowledge of their 
falsity and fraudulent intent to de- 
ceive, were actionable fraud, even 
though made as_ expressions of 
opinion. Houston y. Darnell Lum- 
ber Co., (Tex. Civ. A.) 146 SW 1061. 

59. U. S.—Nevada Bank v. Port- 
land Nat. Bank, 59 Fed. 338. 

D. C.—Browning a National Capi- 
tal Bank, 13 App. 

Tll.—Keith v. eagian 22 Ill. A. 


457. 
~ Ind.—Mendenhall v. Stewart, 18 
Ind. A. 262, 47 NE 943. 


Kan.—Robbins v. Barton, 50 Kan. 
TIX BBWS ORG 

N. Y.—Meyer v. Amidon, 23 Hun 
553; 38 Hun 
674. 


Pa.—Boyd v. Browne, 6 Pa. 310. 

Tex.—Hume v. Steele, (Civ. A.) 
59 SW 812. 

Eng.—Pasley v. Freeman, 3 T. R. 
51, 100 “Reprint 450, 12. HRC 235. 

See Dilenbeck v. Davis, 186 Iowa 
30, 172 NW 184 (“courts generally 
hold that statements as to the solv- 
ency or financial responsibility of a 
third person is a statement of fact, 
and not a mere expression of 
opinion’); Felix’ v. Shirey, 60 Mo. 
A. 621 (where it was held that if 
defendants represented a third per- 
son to be solvent with knowledge of 
his insolvency, or with no knowl- 
edge on the subject, then defendants 
were guilty of fraud, but if they 
believed such third party to be solv- 
ent and acted in good faith, they 
were not guilty of fraud). 

60. Browning v. National Capital 
Bank, 13 App. (D. C.) 1; Menden- 
hall v. Stewart, 18 Ind. A. 262, 47 NE 
943; Hadcock iv. “Osmery 153" Ni Pye 
604, 47 NE 923 [aff 4 App. Div. 435, 


Frisbee v. Fitzsimons, 


FRAUD 


Where the 


Under such eir- 


Defendant will | ble. 


388 NYS 618]. But see Haycraft v. 
Creasy, 2 Hast 92, 102 Reprint 303 
(holding that, where defendant had 
been deceived -by the apparent 
wealth of a third party into be- 
lieving her worthy of credit and, 
when asked by plaintiff whether he 
knew she was so worthy of his own 
knowledge or merely believed it on 
hearsay, and in reply asserted that 
he knew as a positive fact of his 
own knowledge that she was worthy 
of credit, nevertheless the ‘honesty 
of defendant’s belief protected him 
from liability for injury  result- 
ing to plaintiff from reliance on 
such statement. Although defend- 
ant asserted that he knew her credit 
was good of -his own knowledge 
such assertion was no more than the 
expression of a firm conviction, 
since the credit of another party is 
necessarily a matter of opinion, 
founded on information and belief 
and cannot be a statement of fact 
no matter how positively asserted. 
Lord Kenyon, C. J., dissented on the 
ground that the statement having 
been made as a positive assertion 
of fact was dishonest in that the 
speaker falsely asserted a knowl- 
edge which he did not possess). 
Honest belief generally see supra 


§§ 50-52. 
S.—Lord v. Geddard, 13 


61. U. 
How. 198, 14 L. ed. 111. 
125 Cal. 674, 


Cal.—Dow v. Swain, 
58eP 271. 

Conn.—Wise v. Wilcox, 1 Day 22. 

Del.—Fooks v. Waples, 1 Del. 131, 
25 AmD 64. 

D. C.—Browning v. National Capi- 
tal Bank, 13 App. 1 

Ill.—Endsley v. Johns, 120 TMi. 
469, 12 NE-247, 60 AmR 572 [aff 17 
Tll. A. 466]. 

Kan.—Robbins v. Barton, 50 Kan. 
120, 31 P 686. 

Mass.—Bowen v. Carter, 124 Mass. 
426; Safford v. Grout, 120 Mass. 
20; Tryon v. Whitmarsh, 1 Metc. 1, 
35 AmD 339. 

Mich. —Webster v. Bailey, 31 
Mich. 36. 

Minn.—Burr v. Willson, 22 Minn. 
206. 


A aoe ke v. Cozart, 21 Miss. 
ie he Pee v. McPike, 86 Mo. 
N. Y.—Zabriskie v. Smith, 13 N. 
Vea eam, O45 SIs bolls soallangd we. 
Lockwood, 
Vail, 6 Johns. 181, 5 
R. I.—Lyons v. Briggs, 
222, 51 AmR 3872. 
Eng.—Pasley v. Freeman, 3 T. R. 
51, 100 Reprint 450, 12 ERC 235. 


62. Runge v. Brown, 23 Nebr. 817, 
37 NW 660; Addington v. Allen, 11 


14 R. I. 


Wend. (N. Y.) 374 [rev on other 
grounds 7 Wend. 9]; Simons v. 
Cissna, 52. Wash, 115, -119,'), 100 7 Pe 


200 [quot Cyc]. 

Right of fraud feasor to plead 
negligence of his victim in general 
see supra § 66. 

63. Ala.—Henry v. Allen, 93 Ala. 
DOT APO SOO. 

Ill.—Endsley v. Johns, 120 Ill. 469, 
12 NE 247, 60 AmR 572 [aff 17 Ill. 
A. 466]. 

Nebr.—Runge v. Brown, 23 Nebr. 
817, 37 NW 660. 

N. Y.— Addington v. Allen, 11 
Wend. 374 [rev on other grounds 7 
Wend. 9]. 
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not be heard to say that he is a person on whose 
word plaintiff had no right to rely,®? and the mere 
fact that the hearer had an opportunity to ascer- 
tain the truth through other sources will not pre- 
clude recovery.®* 
tations ®* a fraudulent intent or facts raising an 
implication of such intent must be present.®® 
also the rules and qualifications thereof already 
stated as to the necessity of scienter ®* are applica- 
So lability may attach for representations 


As in the case of other represen- 


So 


Wash.—Simons v. 
Wash, 115, 100 P_ 200. 

See Bowen v. Carter, 124 Mass. 
426 (holding that it could not be 
said as a matter .of law that 
plaintiff should have made further 
inquiry before relying upon de- 
fendant’s representations of fact as 
to the solvency of a third party); 
Shaw v. Gilbert, 111 Wis. 165, 
188, 86 NW 188 (where in dis- 
cussing instructions as to the neces- 
sity of using care in relying upon 
representations as to a third per- 
son’s solvency, the court says: “If 
at any stage of the transactions 
[plaintiff] was guilty of any omis- 
sion of . .. diligence or care, how- 
ever slight, she would not be en- 
titled to recover’'). See also Kaiser 
v. Nummerdor, 120 Wis. 234, 97 NW 
932 (where it is stated that re- 
covery for misrepresentations as to 
a third person’s solvency may be 
had, even though there was lack of 
care in relying upon such misrep- 
resentations, and that the decision 
in Shaw vy. Gilbert, supra, need not 
be rested on the doctrine of con- 
tributory negligence and the opinion 
in such case is erroneous in so far 
as it inferentially applies the doc- 
trine of contributory negligence to 
the law of fraud). 

Knowledge and means of knowl- 
edge generally see supra §§ 68-71. 

64. See supra §§ 44-48. 

65. U..S.—TIasigi v. Brown, 17 
How.. 183, 15 Ll. ed. 208 [rev 12 F. 
Cas. No. 6,994]; Lord v. Goddard, 13 
How. 198, 14 L. ed. 111. 

Del.—Fooks v. Waples, 1 Del. 131, 
25 AmD 64. 

Iowa.—Clement v. Swansen, 110 
Iowa 106, 81 NW 233; Sylvester v. 
Henrich, 93 Towa 489, 61 NW 942. 

Ky.—Foster vy. Gibson, 38 SW 144, 
18 KyL 716. 

Mass.—Tryon v. Whitmarsh, 1 
Metc. 1, 35 AmD 389. 


Cissna, 52 


es ert Peal v. Shirey, 60 Mo. A. 
N. H.—Lord v. Colley, 6 N. Hu 
99, 25 AmD 445, 


N. Y.—Babcock v. Libbey, 82 N. Y. 
144, 10 NYWklyDig 575 [aff 17 Hun 
131 (aff 53 HowPr 255)]7; Meyer v. 
Amidon, 45 N. Y. 169; Marsh vy. 
Halker, 20 Na vYs "6623 Zabriskie v. 
Smith, 13 N. Y. 822, 64 AmD 551; 
Potts v. Lambie, 157 App. Div. 800, 
142 NYS 795 [rev 138 App. Div. 144 
122 NYS 935 (rev 65 Misc. 334, 121 
NYS 3884)]; Frisbie v. Fitzsimons, 
3 Hun 674; Matter of Cushman, 95 
Mise. 9, 100 NYS 661; Addington Ve 
Allen, 11 Wend. 374; Young v. Cov- 
ell, 8 Johns. 23, 5 AmD 316. 

Pa.—Graham v. Hollinger, 46 Pa. 
55; Bokee v. Walker, 14 Pa. 139. 

Wash.—Northwestern Son Conmve 
Horton, 29 Wash. 565, 70 P 59. 


Eng.—Scott v. Lara, 1 Peake N. 
P. 296. 
66. See supra § 35 et seq. 


67. U. S.—Lord v. Goddard, 13 
How. 198, 14 L. ed. 111; Russell v. 
Clark, 7 Cranch 69, 3 L. ‘ed. 271. 

Ala.—Baker v. Trotter, 73 Ala, 
277; Einstein v. Marshall, 58 Ala. 
153, 29 AmR 729. 

_conn. .—Hall v. Bradbury, 40 Conn. 


Del.—Fooks v. Waples, 1 Del. 131, 
25 AmD 64. 

Ga.—Corbett v. Gilbert, 24 Ga 
454; Slade v. Little, 20 Ga. 371; Ben- 


For later cases, developments and changes in-the law see cumulative Annotations, same title, page and note number. 
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' 


made in culpable ignorance of their truth.®$ 
motive of the speaker in making the representation 
is immaterial;®® the representation must be ma- 
terial,*° must be false,7! and believed by the in- 


jured party,’? and relied on by 


nett v.. Terrill, 20 Ga. 83; Terrell v. 
Bennet, 18 Ga. 404. ; 
Ill. Jacobs v. Marks, 83 Ill. A. 
156 [aff 183 Ill. 533, 56 NE 154]. 
Ind.—State Bank y. Hamilton, 2 
Ind. 457; Hooper v. Sisk, 1 Ind. 176. 
Iowa. — Sylvester v. Henrich, 93 
Iowa 489, 61 NW 942; Avery v. 
Chapman, 62 Iowa 144, 17 NW 454; 
McKown v. Furgason, 47 Iowa 636. 
See supra § 35 note 18 [dl]. 
Mass.—Cowley v. Dobbins, 136 
Mass. 401; Tryon v. Whitmarsh, 1 
Mete., 1, 35 AmD 339. 
Poa Beebe v. Knapp, 28 Mich. 


Mo.—Dulaney v. Rogers, 64 Mo. 
201; Felix v. Shirey, 60 Mo. A. 621. 

N. H.—Lord v. Colley, 6 N. H. 99, 
25 AmD 445. 

N. Y.—Babcock v. Libbey, 82 N. 
Y. 144 [aff 53 HowPr 255]; Wake- 
man wv, Dalley, 51 N.) Y.027%,6 10) AmR, 
551 [aff 44 Barb. 498]; Meyer v. 
Amidon, 45 N. Y.~-169; Chester v. 
Comstock, 40 N. Y¥. 575 note; Marsh 
y. Falker, 40 N. Y. 562; Zabriskie v. 
Smith, 13 N.Y. 322, 64 AmD 5515 
iBanber Vo. Morean) 515 Barbs 1416s 
Morehouse v. Yeager, 41 N. Y. 
Super. 135 [aff 71 N. Y. 594 mem]; 
Chester v. Comstock, 29 N. Y. Super. 
IN. Ys ob enotells ides v. 
Graham, 3 Mise, 151, 22) NYS 709; 
Kelly v. Gould, 19 NYS 349 [aff 141 
N. Y. 596, 86 NE 320]; Peterson v. 
Humphrey, 4 AbbPr 394; Doty v. 
Campbell, 1 HowPrNS 101; Brown v. 
Brockett, 55 HowPr 32; Allen v. 
Addington, 7 Wend. 10 [rev on other 
grounds 11 Wend. 374]; Young v. 
Covell, 8 Johns. 23, 5 AmD 316; 
Upton v. Vail, 6 Johns. 181, 5 AmD 
210. 

N. C.—Thomas v. Wright, 98 N. 
Con2i2,, 3eSH) 487. 


Oh.—McCracken v. West, 17 Oh. 
AG: 

Pa.—Duff v. Williams, 85 Pa. 490; 
Graham v. Hollinger, 46 Pa. 55; 


Rheem v. Naugatuck Wheel Co., 33 
ae oS. 

Tenn.—Wynne v. Allen, 7 Baxt. 
312, 32 AmR 562. 

Vt.—Crown v. Brown, 30 Vt. 707. 

Va.—Lang v. Lee, 3 Rand. (24 
Va.) 410. 

Eng.—Tapp v. Lee, 3 B. & P. 367, 
127 Reprint 200; Foster v. Charles, 
6 Bing. 396, 19 ECL 1838, 130 Reprint 
1393097 Bing. 105, 20° HCL’ 55,131 
Reprint 40; Haycraft v. Creasy, 2 
East 92> 102 Reprint 303; Ashlin v. 
White, Holt 387, 3 ECL 155; Scott v. 
Lara, 1 Peake N. P. 296; Ames v. 
Milward, 8 Taunt. 637, 4 ECL 234, 
129 Reprint 532; Pasley v. Freeman, 


.3 T. R. 51, 100 Reprint 450, 12 ERC 


235; Clifford v. Brooke, 13 Ves. Jr. 
131, 33 Reprint 244. 

68. U. S.—Nevada Bank v. Port- 
land Nat. Bank, 59 Fed. 338. 
Ala.—Henry v. Allen, 93 Ala. 197, 
9 S 579; Hinstein v. Marshall, 58 
Ala, 158,, 29° AmR 729: 

Colo.— Goodale v. Middaugh, 8 
Golo. Alp 2235 46" P11. dde? 
D. C.—Browning vy. National Capi- 
tal) Bank, 13 App. 1. 
Fla.—Upchurch v. Mizell, 50 Fila. 
456, 40 S 29. 

Ind. — Mendenhall v. Stewart, 18 
Ind. A. 262, 47 NE 943. : 
Mich.—Beebe v. Knapp, 28 Mich. 
53. : 
Miss.—Sims v. Hiland, 57 Miss. 
07. ; 
; Mo.—Hamlin v’ Abell, 120 Mo. 188, 
25 SW 516; Dulaney v. Rogers, 64 
Mo. 201; Felix v. Shirey, 60 Mo. A. 
a 
f N. Y.—Hadcock v. Osmer, 153 _N. 
Y. 604, 47 NE 923 [aff 4 App. Div. 
435, 38 NYS _ 618]; Zabriskie v. 
Smith, 13 N. Y. 322, 64 AmD 551; 
Berlin Constr. Co. v. Hoops, 185 App. 


FRAUD 


The 
have resulted in 


him.7? Partial | have benefited,*? 


DLV 2 leo eNom leea ss 
Amidon, 23 Hun 553. 

{a] Tlustrations.—(1) An action 
of deceit lay against one who rep- 
resented that he had examined into 
the affairs of a person who was en- 
tirely insolvent and considered him 
solvent and worthy of credit, and 
that he was going on well, when all 
the speaker knew of the _ other’s 
business condition was that he owed 
a large sum of money. Zabriskie v. 
Smithy. ssi Newey. woe), 64 Amd) Sod. 
(2) Misrepresentations as to a com- 
pany’s solvency made by its presi- 
dent may be actionable fraud, al- 
though he doés not know that the 
statement is false, where, although 
having no actual knowledge of the 
truth of the statement, he assumes 
to have such knowledge, and intends 
to convey the impression that he 
has actual knowledge. Berlin 
Constr. Co. v. Hoops, 185 App. Div. 
277, 173 NYS 117. But see Avery 
v. Chapman, 62 Iowa 144, 17 NW 
454 (wherein the holding is contra 
to the text). And see also Iowa 
rule supra § 35 note 18 [d]. 

Reckless ignorance generally see 
supra § 40. 5 

69. Ala.—Hinstein v. Marshall, 58 
Ala. 153, 29 AmR 729. 

D. C.—Browning v. National Capi- 
tal Bank, 13 App. 1. 

N. Y.—Hadcock v. Osmer, 153 N. 
Y. 604, 47 NE 923 [aff 4 App. Div. 
435, 38 NYS 618]. 

Pa.—Boyd v. Browne, 6 Pa. 310. 

Eng.—Foster v. Charles, 6 Bing. 
396, 19 BCL 183, 130 Reprint 1333, 
Wee 105, 20 ECL 55, 131 Reprint 
4 


[a] For example, one who recom- 
mends a third person to credit and 
suppresses the fact of the latter’s 
indebtedness may §be liable, even 
though his purpose in suppressing 
the truth is to benefit the person 
recommended. Rheem v. Naugatuck 
Wheel Co., 33 Pa. 358. 

Motive generally see supra § 54. 

70. Benton v. Kuykendall, (Tex. 
Civ. A.) 160 SW 4388; Canham v. 
Barry, slbC. B59, 80 HCE 5975239 
Reprint 558. 

[a] Promisor of notes. — False 
representations of defendant as to 
the solvency of the maker of notes 
given in payment for timber pur- 
chased of plaintiff, relied upon by 
plaintiff, were material. Benton v. 
Povcnnall (Tex, Civ. A.) 160 SW 
43 


{b] Tenant.—A  tenant’s false 
representation to his landlord that 
a proposed assignee of the lease was 
a responsible party, made to secure 
the landlord’s consent to an assign- 
ment, was material and, therefore, 
remediable fraud. Canham v. Barry, 
iS iCeNBa. 59, 80) "HCl, bod sor Re= 


Meyer v. 


print 558. \ 

eed era generally see supra 
§ 33, 34. 

ie MeOGalinaviay Erode ease UN ays 
Super. 403; Babcock v. Libbey, 53 


HowPr (N. Y.) 255 [aff 17 Hun 131 
(aff 82 N. Y. 144)]; Richardson v. 
Smith, 1° Campb. 2:77. 

72, Clopt6én v. Cozart, 21 Miss. 
363; Cowen v. Simpson, 1 Esp. 290. 

Belief of injured party generally 
see supra §§ 55, 56. 

73. Ga.—Slade v. Little, 20 Ga. 
371; Savage v. Jackson, 19 Ga. 305. 

Tll.— Potter v. Gibson, 184 Ill. A. 
112. 
Miss.—Clopton v. Cozart, 21 Miss. 
363. 

Nebr.—Runge v. Brown, 23 Nebr. 
817, 37 NW 660. 

N. Y.—Fuller v. Robinson, 86 N. 
Y. 306, 40 AmR 540 [rey 21 Hun 
232, 10 NYWklyDig 487]. 

Wis.—MecNaughton v. Conklings, 9 
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reliance upon the representation may be sufficient.’4 
Injury and benefit.7® 


The misrepresentation must 
injury to the misrepresentee,’® but 


it is not essential that the misrepresentor shall 


nor have colluded with the party 


Wis. 316. 
Eng.—Cowen v. Simpson, 1 Esp. 


290; Scott v. Lara, 1 Peake N. P. 
296; Hutchinson v. Bell, 1 Taunt. 
558, 127 Reprint 950. 

[a] For example.—In an action 


by a principal against a broker to 
recover damages for fraud in in- 
ducing the principal to fill an order 
by reason of false representations 
on the part of the broker as to the 
responsibility of the buyer, it is 
competent for defendant to show 
that plaintiff did not in fact rely 
upon, and was not influenced by, the 


representations made. Puller wave 
Robinson, 86 N. Y. 306, 40 .AmR 
540 [rev 21 Hun 232, 10 NYWkly 
Dig 487]. 


Injury generally see supra §§ 77- 
Ul 


74, Ga.—yYoung v. Hall, 4 Ga. 95. 
See Savage v. Jackson, 19 Ga. 305 
(wherein it was held that redress 
could not be had for misrepresenta- 
tions as to a third person’s solvency, 
where it was impossible to deter- 
mine what part of the credit was 
extended in reliance on the misrep- 
resentations and what part in re- 
liance on the “general deportment 
and business” of such third per- 
son). 
ayaa rasattord v. Grout, 120 Mass. 


Minn.—Burr v. Willson, 22 Minn. 


206. 
Mo.—Clark v. Edgar, 84 Mo. 106, 
Allen, 11 


54 AmR 84. 
N. Y.—Addington v. 
Wend. 374 [rev on other grounds 7 


Wend. QJ. 

Wis.—Shaw v. Gilbert, 111 Wis. 
165, 86 NW 188. 

Eng.—Tatton v. Wade, 18 C. B. 


370, 86 ECL 370, 139 Reprint 1413. 
Partial reliance upOn misrepre- 
sentation generally see supra § 76%. 
75. Extent of credit given see 
infra § 99. 

76. Ilasigi v. Brown, 17 How. (U. 
S.) 183, 15 Ll. ed. 208; Mack v. Ad- 
ler, 48 Ark. 70, 2 SW 345; Bennett 
v. Terrill, 20 Ga. 83; Taylor v. Guest, 
58 N. Y. 262. See Daniels v. Day- 
ton, 49 Mich. 137, 13 NW 392 (hold- 
ing that recovery of damages for a 
fraud in obtaining property by false 
representations as to the responsi- 
bility of the maker of the note given 
therefor is not necessarily  pre- 
cluded by the fact that the maker 
is able to meet the particular note, 
especially if it does not appear that 
he can pay his other debts). 

fa] Held no injury.—wWhere de- 
fendant misrepresented to plafhtiff 
that a third party would be good for 
a two thousand dollar loan, and 
plaintiff loaned such party sixty 
thousand dollars of which ten thou- 
sand dollars was repaid, plaintiff 
was not injured by defendant’s mis- 
representation, defendant’s liability 
being limited to two thousand dol- 
lars and over that amount having 
been repaid. Farmers’ Sav. Bank v. 
Jameson, 175 Iowa 676, 157 NW 460, 
LRAI1916E 362. 

77. Ala.—Hinstein v. Marshall, 58 
Ala. 153, 29 AmR 729. 

Ga.—James v. Cresthwaite, 97 Ga. 
673, 25 SE 754, 36 LRA 631; Young 
v. Hall, 4 Ga. 95. 

Ill.—Endsley v. Jones, 120 Ill. 469, 
12 NE 247, 60 AmR 572. 

N. Y¥.—Allen vy. Addington, 7 
Wend. 9 [rev on other grounds 11 
Wend. 374]; Upton v. Vail, 6 Johns. 
181, 5 AmD 210. 

Eng.—Foster v. Charles, 6 Bing. 
396, 19 ECL 183, 130 Reprint 1333, 
{ Bing. 105, 20.BHCL 55, 131. Reprint 
40; Vernon v. Keys, 12 East 632, 
104 Reprint 246; Eyre v. Dunsford, 
1 Bast 318, 102 Reprint 123; Pas- 
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pbenefited.”® 


still existing.7° 


indorser’s insolvency.** 


Concealment of facts. One who gives information 
as to another’s solvency and credit must tell the | 
whole truth and is liable for concealment of any 


ley v. Freemah, 3 T. R. 51, 100 Re- 
print 450, 12 ERC 235. 

Benefit to representor generally 
see supra § 88. hs 

78. Einstein v. Marshall, 58 Ala. 
153, 29 AmR 729; Endsley v. Johns, 
120 Ill. 469, 12 NE 247, 60 AmR 
572; Boyd v. Browne, 6 Pa. 310; 
Pasley v. Freeman, 3 T. R. 51, 100 
Reprint 450, 12 ERC 235. 

79. Wemple v. Hildreth, 10 Daly 
481 [aff 94 N. Y. 644 mem]. 

80. Bowen v. Carter, 124 Mass. 
426; New York Land Impr. Co. vw 
Chapman, 118 N. Y. 288, 23 NE 187 
[rev 54 N. Y.. Super. 297]. 

[a] Applications of rule. — (1) 
Plaintiff induced to forego the right 
to rescind a contract between plain- 
tiff and the third person. Bowen 
v. Carter, 124 Mass. 426. (2) Plain- 
tiff landlord induced to forego the 
right to terminate tenancy and rent 
the premises to other persons. New 
York Land Impr. Co. v. Chapman, 
TAStONE Vey 288. 20 NE, 18? Prev b4 
Nieivinh oupera) 29,7)1'. 

Fraud inducing forbearance of 
legal rights see supra § 81. 

81. New York Land Impr. Co. v. 
Chapman, 118 N. Y. 288, 23 NE 187 
[rev 54 N. Y. Super. 297]. 

g2. Moline-Milburn Co. v, Frank- 
lin, 37 Minn. 137, 33 NW 3238. 

{aj For example, a person who 
is induced to purchase a note by 
false and fraudulent representations 
as to the solvency of the maker 
sustains damages by reason of the 
fact that the maker is insolvent, not- 
withstanding there are solvent in- 
dorsers on the note; plaintiff has 
the right to a solvent maker as rep- 
resented, and is not required to take 
his chances of collecting from the 
indorsers. Moline-Milburn Co. v. 
Franklin, 37 Minn. 137, 33 NW 323. 

83. Hamlin v. Abell, 120 Mo. 188, 
25 SW 516. 


[a] For example, in an action 
against the seller of commercial 
paper for misrepresentation as to 


the solvency of its makers, it is nec- 
essary to show that the indorser on 
the paper is insolvent. Hamlin v. 
Abell, 120 Mo. 188, 25 SW 516. 

84. D. C.—Browning v. National 
Capital Bank, 13 App. 1. 

Mass.—Potts v. Chapin, 133 Mass. 
276; Tryon v. Whitmarsh, 1 Metce. 1, 
35 AmD 339. 

N. Y.—Viele v. Goss, 49 Barb. 96; 
Babcock v. Libbey, 53 HowPr 255 [aff 
17 Hun 131 (aff 82-N. Y. 144)]; Ad- 
dington v. Allen, 11 Wend. 874 [rev 
on other grounds 7 Wend. 9]; Upton 
va, Vail), 6 Johns, 1815) 5 “AmDir2 10; 
Ward v. Center, 3 Johns. 271. 

Pa.—Rheem v. Naugatuck Wheel 


Co., 33 Pa. 358; Boyd v. Browne, 6 
Pa, 310. 

Eng.—Foster v. Charles, 6 Bing. 
396, 19 ECL 183, 130 Reprint 1333, : 


It has been held that an action of de- 
ceit cannot be maintained for false and fraudulent 
representations as to the credit and solvency of a 
third person, whereby plaintiff is induced merely 
to extend a term of credit previously granted and 
On the other hand if, in addition 
to the extension of the original credit, plaintiff. is 
induced to forego some legal right ®° or to allow 
the third person to contract further lability to 
him,®! the action can be maintained. 
authority holding that one induced to purchase com- 
mercial paper by representations as to the maker’s 
solvency may recover without showing that the in- 
dorsers are insolvent,’? but other authority holds 
that there can be no recovery without proof of the 


FRAUD 


There is 


[§ 98 


material fact,s* such as the minority of the party 
recommended,®* or the amount of his indebtedness.*® 
He can, however, escape liability by so wording his 
representations that it is apparent he does not pro- 
fess to know or tell all’ the facts with respect to 
the third party’s financial condition.** 
tions as to a third party’s credit are obviously 
actionable where coupled with a deliberate conceal- 
ment of material facts.5§ 
effect that a false representation of a third person’s 
financial responsibility accompanied by concealment 
of his indebtedness is merely inconclusive evidence 
of fraud.8® But, 
fraud is sufficiently established. 
Opinion or representation of fact. 


Representa- 


There is authority to the 


if the concealment was intentional, 


Whether a 


representation of a third person’s financial condition 


7 Bing. 105, 20 ECL 55, 131 Reprint 
40; Eyre v. Dunsford, 1 East 318, 102 
Reprint 123; Burton v. Loyd, 3 Esp. 
207 


Half truths see supra § 31. 

True representations of financial 
condition stibsequently becoming 
false see infra § 98. 

85. Kidney v. Stoddard, 7 Metce. 
(Mass.) 252. 

[a] MTllustration.—Since the con- 
tractual capacity of the person to 
be dealt with is a material fact, one 
who recommends another as worthy 
of credit but conceals the fact that 
the person iS a minor commits ac- 
tionable fraud if the person extend- 
ing credit on the faith of the recom- 
mendation sustains loss through the 
minor’s failure to pay, and in such a 
case the person need not bring an 
action against the minor before su- 
ing the person guilty of the fraud. 
ene. v. Stoddard, 7 Metc. (Mass.) 
Be Viele v. Goss, 49 Barb. (N. Y.) 


[a] For example, — Statements 
calculated to produce the impression 
that the indebtedness is inconsider- 
able or trifling when in truth it is 
large are fraudulent. Viele v. Goss, 
49 Barb, (N, Y¥.). 96. 

87. Potts v. Chapin, 133 Mass: 
276; Babcock v. Libbey, 82 N. Y. 144, 
10 NYWklyDig 515. 

[a] For example—wWhere in re- 
sponse to plaintiff’s inquiry con- 
cerning the credit of a third party, 
defendant wrote that he was un- 
familiar with their business but for 
fifteen years they had paid their 
notes on maturity, and it appeared 
that such was the fact, defendant 
was not liable for fraud in failing to 
diselose further facts which would 
have indicated the third party to be 
of doubtful standing. Potts v. Cha- 
pin, 133 Mass, 276. 


88. Kidney v. Stoddard, 7 Metce. 
(Mass.) 252. 
{a] TIllustration.—S, in a written 


representation to D that his infant 
son was entitled to credit, concealed 
the fact that he was an infant, with 
a view to giving him credit, know- 
ing or believing that he would not 
obtain credit if that fact was known. 
K, having seen the letter to D, sold 
goods to the son on credit, upon the 
faith of S’s representation. The son 
did not pay for the goods, but left 
the country, and went on a whaling 
voyage. It was held that 'S was 
guilty of an actionable fraud, and 
that the note not having been paid 
when due for suit, K was entitled to 
recover of him the amount of the 
goods, without first bringing an ac- 
tion therefor against the son, the 
son not being available. Kidney v. 
Stoddard, 7 Mete. (Mass.) 252. 
Concealment in general see supra 


§ 13. 


is a mere expression of opinion or an actionable 
misrepresentation of fact depends upon the cireum- 
stances of the particular case.% 


Concealment of insolvency see 
infra § 100. 
89. Ball v. Farley, 81 Ala. 288,1S 


253; Clement v. Swanson, 110 Iowa 
106, 81 NW 233; Young v. Covell, 8 
Johns. (N. Y.) 28, 5 AmD 316; Gra-~ 
ham v. Hollinger, 46 Pa. 55; Bokee v. 
Walker, 14 Pa. 139. 

[a] For example—A recommen- 
dation of credit coupled with con- 
cealment of the fact of indebtedness 
is not necessarily actual fraud, such 
eoncealment being merely evidence 
ot actual fraud. Bokee vy. Walker, 14 
Pa. A394 2. 

90. Tryon v, Whitmarsh, 1 Mete. 
(Mass.) 1, 35 AmD 339; Upton v. 
Rant 6 Johns. (N. Y.) 181, 5 AmD 


Concealment of 
infra § 100. 

91. Ala.—Hinstein vy. Marshall, 58 
Ala. 153, 29 AmR 729. 

D. C.—Browning v. National Capi- 
tal Bank, 13 App, 1. 

Ill.—Endsley v. Johns, 120 Ill. 469, 
12 NE 247, 60 AmR 572 [aff 17 Tl. 
A. 466]. 


insolvency see 


Ind.—Bish v. Beatty, 111 Ind. 403, 
12 NE 523. 
Kan.—Crane vy. Elder, 48 Kan. 259, 


29 P 151, 15 GRA 795. 

Mass.—Andrews vy. Jackson, 168 
Mass, 266, 47 NE 412, 60 AmSR 390, 
37 LRA 402; Stubbs v. Johnson, 127 
Mass. 219; Belcher. v. Costello, 122 
Mass. 189; Tryon v. Whitmarsh, 1 
Mete. 1, 35 AmD 339. 

Mo,--Ilamlin v. Abell, 120 Mo. 188, 
25 SW 516; Felix v. Shirey, 60 Mo. 
A. 621. 

N, H.—Lord v. Colley. 6 N. H. 99, 
25 AmD 445. 

N. Y.—Hadcock v. Osmer, 153 N. Y. 
604, 47 NE 923 [aff 4 App. Div. 435, 
88 NYS 618]; Rothschild vy. Mack, 
15 Na Y. iL) 24 NE 726) 


Wash.—Simons y. Cissna, 52 Wash, ' 


115, 119, 100 P 200 [quot Cyc]. 

Eng.—Haycraft v. Creasy, 2 Bast 
92, 102 Reprint 303. 

{a] Particular statements held 
not actionable.—(1) Statement that 
insurance company’s claim against 
its agent was good and collectable 
“and better than ordinary.” Pitts- 
burg Life, ete, Co. .v..-Northern 
Cent. L. Ins. Co., 140 Fed. 888 [aff 
148 Fed. 674, 77 CCA 408]. (2) State- 
ment that a person was reliable. 
Moore v. Scott,.47 Nebr. 346, 66 NW 
441, (3) Representations that An 
account could and would be collected 
within a certain time. McCall v. 
Proal, 48 N. Y. Super. 403. 

{[b] Held actionable misrepresen- 
tations of fact.—( Representations 
by one bank to another that a corpo- 
ration “is prosperous,” “well organ- 
ized,” “doing a large business,” and 
“are valued customers of ours;” that 
an investigation of its business and 
responsibility had been made by the 
vice-president and cashier of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 95-96] 


Applications of rule. 


bank, coupled with the transmission 
of an annual statement, which, (as 
alleged), is known to be false, are 
representations of fact, and not of 
opinion, and are actionable if fraudu- 
lently made. Nevada Bank v. Port- 
Jand Nat. Bank, 59 Fed. 338. (2) 
“The representation that promissory 
notes are good and made by solvent 
parties is not a mere commendation 
of quality, but is the statement of a 
fact.” Olvey v. Jackson, 106 Ind. 
286, 289, 4 NE 149. (3) Statement 
that the makers of notes were good 
and responsible. Dilenbeck v. Davis, 
186 Iowa 30, 172 NW 184. (4) State- 
ment that notes were “good.” Crane 
Vv. Pilder, 48.Kan, 259, 29 PB 151, 15 
LRA 795; Doolen v. Hulsey, (Tex. 
Civ. A.) 192 SW 364. (5) A “state- 
ment to induce another to exchange 
a dwelling house for promissory 
notes that the notes were perfectly 
good, when the person making it 
knew that it was false and intended 
to -deceive, was a representation of 
fact and not a mere expression of 
opinion. Crane v. Elder, 48 Kan. 259, 
29. P 151, 15 LRA 795, (6) Amount 
of debt owed by a livery company. 
Breese v. Hunt, 67 Wash. 398, 121 P 
853. (7) Statement that a _ pros- 
pective borrower was a man of con- 
siderable wealth and owner of three 
unencumbered city lots, any one of 
which was worth more than_ the 
amount of the loan. Goodale v. Mid- 
daugh, 8 Colo. A. 223, 46 P 11. 

[ec] Border line cases.—(1) A rep- 
resentation that the maker of a note 
is good is equivalent to a representa- 
tion that the party is in good pecu- 
niary circumstances and able to pay 
the note and is not, as a matter of 


law, necessarily the representation 
of a fact. Belcher v. Costello, 122 
Mass. 189. (2) It cannot be said asa 


matter of law that a representation 
that the note of a third person is as 
“sood as gold” is an expression of 
opinion rather than a statement of a 
fact. Andrews v. Jackson, 168 Mass. 
266, 47 NE 412, 60 AmSR 390, 37 
LRA 402 [dist Stubbs v, Johnson, 127 
Mass. 219]. 

92. U. S.—Nevada Bank v. Port- 
land Nat. Bank, 59 Fed. 338. 

Colo.—Goodale v. Middaugh, 8 
Coloma 223,467 RP 11. ; 

D. G.—Browning v. National, Capi- 
tal Bank, 13 App. 1. ; : 

Minn.—Winston v. Young, 47 Minn. 
80, 49 NW. 521. 

N. Y.—Hadcock v. Osmer, 153_N. 
Y. 604, 47 NE 923 [aff 4 App. Div. 
435, 38 NYS 618]. 

[a] Condition of decedent’s es- 
tate.—An action for deceit may be 
maintained against the executor of a 
decedent’s estate for false repre- 
sentations as to the estate’s financial 
eondition inducing plaintiff to loan 
the estate money to his loss. Wins- 
ton v. Young, 47 Minn. 80, 49 NW 


521. 

93. Ala.—WHinstein v. Marshall, 58 
Ala. 153, 29 AmR 729. 

Ga.—Young v. Hall, 4 Ga. 95. 

Kan.—Robbins v. Barton, 50 Kan. 
120,931) P.686- 

Bese een v. Gurney, 17 Mass. 
82, 9 AmD ¥ P 
; Miss.—Clopton v. Cozart, 21 Miss. 
363, 

Mo.—Dulaney v. Rogers, 64 Mo. 
201; Felix v. Shirey, 60 Mo. A. 621; 


The rule that recovery may , 
be had for misrepresentations as to a third person’s 
financial condition is most frequently applied where 
one person, for the purpose of inducing another to 

lend money % or sell goods or other chattels on 
eredit °° to a third, misrepresents the financial stand- 
ine of the latter; or where by misrepresenting the 
solvency or financial responsibility of third parties 
as makers, drawers, or indorsers of commercial 

paper, the speaker secures its acceptance in pay- 
ment of his own debt,®* induces the sale or discount 
of paper which he holds,®® or in any other manner 


FRAUD 


Weil v. Schwartz, 21 Mo. A. 372. 

N. Y.-—Allen v. Meyer, 71 N. Y. 
594 mem; Taylor v. Commercial 
Bahk, 68 App. Div. 458, 73 NYS 924 
[rev on other grounds 174 N. Y. 181, 
66 NE 726, 95 AmSR 564, 62 LRA 
783]; Pilcher v. Levino, 80 Hun 399, 
30 NYS 314; Viele v. Goss, 49 Barb. 
96; Bean v. Wells, 28 Barb. 466; Wit- 
mark v. Herman, 44 N. Y. Super. 
144; Ballard v. Lockwood, 1 Daly 
158; Bean v. Renway, 28 Barb. 466, 
17 HowPr 90; Addington v. Allen, 11 
Wend. 374 [rev on other grounds 7 
Wend, 9]; Upton v. Vail, 6 Johns. 
181, 5 AmD 210. ; 

N. C.—Thomas v. Wright, 98 N. C. 
272, 3 SE 487. 

Pa.—Rheem v. Naugatuck Wheel 
Co., 838 Pa. 358; Huber v. Wilson, 23 
Pa. 178; Boyd v. Browne, 6 Pa. 310. 

Eng.—Corbett v. Brown, 8 Bing. 
33, 21 HCL 433, 131 Reprint 312, 5 
Ci &_P..363) 24, HCL: 6073 Tatton, vy. 
Wade, 18 C. B. 370, 86 ECL 370, 139 
Reprint 1413;:Eyre v. Dunsford, 1 
Hast 318, 102 Reprint 123; Burton v. 
Loyd, 3 Esp. 207; Pasley v. Freeman, 


Aue R. 51, 100 Reprint 450, 12 HRC 
[a] A representation that a third 


person is ‘perfectly safe’? means 
that he is in such a solvent con- 
dition that the debt in contemplation 
can be Satisfied if necessary by proc- 
ess of law. Felix v. Shirey, 60 Mo. 
A... 621, 

{b] A statement that a man is 
“sood”’ for all the goods he wants 
means that he is able to pay and not 
that he is honest and trustworthy. 
Weil v. Schwartz, 21 Mo. A. 372. 

[c] A representation that a man 
is “good for ail he buys” cannot be 
restricted to a willingness to pay 
when having funds, or to the prompt- 
ness with which he has previously 
met his obligations; but means that 
he has at the time property or 
money with which to meet the 
amount for which he is recommended, 
or that he is in such a condition that 
he can command the amount when 
the term of credit expires. WHinstein 
v. Marshall, 58 Ala. 153, 29 AmR 729. 

{d] Person doing business as 
agent.—In an action to recover dam- 
ages) sustained by reason of the 
fraudulent representations of defend- 
ant concerning the credit and good 
standing of another who was doing 
business under the designation of 
agent, it is wholly immaterial wheth- 
er or not it is the understanding in 
mercantile circles that a person 
doing business under such designa- 
tion is not responsible. MBallard v. 
Lockwood, 1 Daly (N. Y.) 158. 

[e] Sale of stone.—Where pur- 
chase-money mortgagees represented 
that the owner of real estate was 
financially responsible for the pur- 
chase of stone for improvements, 
afterward foreclosed the mortgages 
by agreement with the owner, and 
obtained the property enhanced in 
value by the improvements, they 
were guilty of fraud. Pilcher v. 
Levino, 80 Hun 399, 30 NYS 314. 

[f] Sale of goods to defendant’s 
firm.—Witmark v. Herman, 44 N. Y. 

uper. 144. 

a 94. Ala.—Henry v. Allen, 93 Ala. 
ay ee ee 

Ga.—Corbett v. Gilbert, 24 Ga. 454. 
Ind.—Bish v, Beatty, 111 Ind. 408, 
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causes loss to another through the negotiation of 
commercial paper.®® 
representations inducing the acceptance of a worth- 
less judgment in liquidation of a debt,®? or to any 
other transaction causing damage to the hearer.’ 

[§ 96] b. General Recommendations of Credit. 
A recommendation of credit addressed to no par- 
ticular person but intended for the publie in gen- 
eral given to an insolvent, worthless, or dishonest 
person by one who knows the truth concerning him, 
will impose liability in favor of anyone who acts 
on the recommendation and thereby suffers loss, al- 


The rule also applies to mis- 


12 NE 528. 

Me.—Vallier v. Ditson, 74 Me. 553. 

Mass.—Andrews v. Jackson, 168 
Masse 266, 47 NE 412, 60 AmSR 390, 
37 LRA 402; Safford v. Grout, 120 
Mass. 20. 

Mich.—Daniels v. Dayton, 49 Mich. 
137, 13 NW 392; Beebe v. Knapp, 28 
Mich. 53, 

N. Y.—Hawkins v. Appleby, 4 N. Y. 
Super. 421. 

N. D.—Chilson v. Houston, 9 N. D. 


498, 84 NW 354. 
_Tex.—Ingram vy. Abbott, 14 Tex. 
Civ. A. 583, 38 SW 626; McCall v. 


Sullivan, 1 Tex. A. Civ. Cas. § 1. 
Vt.—Weeks v. Burton, 7 Vt. 67. 
Wash.—Gates ov. Moldstad, 14 

Wash. 419, 44-P 881. 

{a] Notes represented to be as 
good as government bonds.—Bish v. 
Beatty, 111 Ind. 403, 12 NE 523. 

95. Ark.—Binghampton Trust Co. 
v. Auten, 68 Ark. 299, 57 SW 1105, 82 
AmSR 295. See also May v. Dyer, 
57 Ark. 441, 21 SW 1064 (where the 
insolvency of the maker was not 
proved). 

Kan.—Crane v. Elder, 48 Kan. 259, 
29 P 161,15 DRA 795. 

Mo.—Hamlin v. Abell, 120 Mo. 188, 
25 SW 516. 

N. Y.—Rothschild v. Mack, 115 N. 
Y. 1, 21 NE 726; Van Benscoten v. 
Seaman, 25 Misc. 234, 55 NYS 79. 

Wash.—Pronger v. Old Nat. Bank, 
20 Wash. 618, 56 P ‘391. 

96. See cases infra this note. 

[a] Third person inducing accept- 
ance of buyer’s check.—Where de- 
fendant, acting as the agent of K in 
the purchase of cattle for the latter 
from plaintiff, induced plaintiff to ac- 
cept in payment the worthless check 
of K by false representations that 
the check was good and would be 
honored by the bank, a recovery was 
sustained. Endsley v. Johns, 120 111. 
469, 12 NE 247, 60 AmR 572 [aff 17 
Tll. A. 466]. ; 

{[b] Minority of indorser.—One se- 
curing a minor’s indorsement on a 
note, and then authorizing its nego- 
tiation without revealing the minor- 
ity of the indorser, is liable for any 
consequent damage. Lobdell v. 
Sees 1 Metc. (Mass.) 193, 35 AmD 


97. Burr v. Willson, 22 Minn. 206. 

[a] Where the buyer assigned a 
judgment to the seller in payment 
for the goods, falsely representing 
that the judgment was good and col- 
lectable, that the judgment debtor 
was solvent and responsible and had 
just made a large payment on the 
debt, and that there was no prior 
judgment against him, it was held 
that the action could be maintained. 
Burr v. Willson, 22 Minn. 206. 

98. See cases infra this note. 

[a] Receiver misrepresenting as- 
sets.—A receiver who misreprésents 
the available assets of an insolvent 
corporation to creditors and thus in- 
duces them to sell their claims at a 
loss to a party employed to purchase 
and assign such claims to the re- 
ceiver commits actionable fraud, en- 
titling the creditor to a recovery. 
State v. Merchants’ Bank, 81 Nebr. 
710, 120 NW 157, 81 Nebr. 704, 116 
NW 667. 

[b] Property traded for worthless 
second mortgage—Martin v. Bald- 
win, 90 N. J. L. 241, 100 A 217. 
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though defendant had no intent to defraud any par- 


ticular individual.%? 


F6e97] ches 


99. 
Ind.—Mendenhall v. 
Ind. A. 262, 47 NE 948. 
Miss.—Clopton y. Cozart, 21 Miss. 


Ga.—Young v, Hall, 4 Ga. 95. 
Stewart, 18 


363. 

Cy oa wlanes) v. Rogers, 64 Mo. 
N. Y.—Williams v, Wood, 14 Wend. 

126; Addington v. Allen, 11 Wend. 


374 [rev on other grounds 7 Wend. 
9]. See Hadcock v. Osmer, 153 N. Y. 
604, 47 NE 923 [aff 4 App. Div? 435, 

38 NYS 618] (defendant wrote and 

delivered to two persons by the name 

of Brown the following letter: “Mr. 

Hadcock: The Browns are good for 

what money you let them have, lL. 

Osmer.” There were two brothers by 

the name of ,Hadcock who lived to- 

gether aS members of the same 
family, and on the faith of this let- 
ter one, of them lent money to the 

Browns. It was held that there be- 

ing no direction from the writer of 

the letter as to which one of the 

Hadcocks it should be given, the jury 

properly found that it was the in- 

tention of defendant that the paper 
should be delivered to the one of the 
brothers who would make the loan). 

See Henry v. Dennis, 95 Me. 24, 49 

A 58, 8 AmSR 365 (where defendant 

made misrepresentations as to the 

financial standing of a given com- 
pany and addressed his letter to the 
firm of W. S. Henry, Jr. & Co., and 
defendant did not know that his 
inguirer, Henry, was also a member 
of the firm of Henry & Parsons, 
nevertheless defendant was _ liable 
for loss incurred by the latter firm 
in reliance on such misrepresenta- 
tions, since defendant must have con- 
templated that the letter would be 
relied upon by any firm of which 

Henry was a partner); Ver Wys 

v. Vander Mey, 206 Mich. 499, 173 

NW 504 (holding that one extend- 

ing credit to a corporation in reli- 

ance upon misrepresentations in the 
articles of incorporation may main- 
tain an action for fraud and deceit 
against one Signing it as an incorpo- 
rator). 

1. Sraud: 

In sale of ‘stock as between indi- 
vidual stockholders see Corpora- 
tions §§ 1055, 1068, 1069, 1085. 

In subscription to stock or purchase 
from corporation see Corporations 
§§ 863-890. 

Liability of corporation for fraud see 
Corporations §§ 2845, 2846. 

Liability of officers or agents for 
fraud at common law see Corpora- 
tions § 1959. 

2. Cal.— Beeman v. 

CARRS Sy P7910; 
Md.—Boulden v. Stilwell, 

543, 60 A 609, 1 LRANS 258 
Mass. —Com. v. Mechanic’s “Mut. iste 

Ins. Co., 120 Mass. 495. 

Mich.—Irwin v. Walcott, 183 Mich. 

92, 149 NW 1035. 

N. Y.—Hatton v. Cook, 166 App. 

Div, 257, 151 NYS. 577. 
fa] For instance.—(1) A repre- 

sentation that a company “is going 

to fall down,’ made to induce sale 

of stock at a sacrifice, is not a 

representation of existing insolv- 

ency but a nonactionable prediction 

of future insolvency. Boulden v. 

Stilwell, 100 Md. 5438, 60 A 609, 1 

LRANS 258. (2) Where statements 

of the president and fiscal agent ofa 

corporation that it was in a flour- 
ishing financial condition and able 
to pay a six. per cent dividend were 
mere expressions of opinion, they 
would not support an action for de- 
ceit. Hatton v. Cook, 166 App. Div. 


Richardson, 


100 Md. 


Representations as to Corporations. 
Under the general rule it has been held that mis- 
representations as to the financial condition of a 
corporation are not actionable where mere expres- 
sions of opinion,? but may constitute remediable 
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fraud where statements of fact * and material,* in- 


ducing the purchase ® or sale ® of corporate stock, the 


insolvent bank.® 


257, 151 NYS 577. (3) Statement by 
the’ secretary of a mutual insurance 
company, inducing the hearer to take 
a policy, that the company had a 
large surplus, was sound and good 
and would “go on.” Com, v. Mechan- 
ic’s Mut. F. Ins. Co., 120 Mass. 495. 
(4) Representations by the president 
of the company to an employee in 
soliciting an accommodation note to 
take care of the company’s overdraft 
that the note would be taken up 
shortly and statement made on re- 
newal of the note that the business 
of the company was improving every 
day. Irwin v. Walcott, 188 Mich. 92, 
149 NW 1085. (5) Statement that a 
corporation was a large, prosperous, 
and rapidly growing concern. Bee- 
man vy. Richardson, (Cal. A.) 189 P 


790. 

oF JHunt. Vv. Davis, 98 “Ark, 44,135 
SW 458; Hastern Trust, etc., Co. v. 
Cunningham, 103 Me. 455, 70 A 17; 
Dalton v. Hopper, (OkKI.) 177 P 571; 
Van de Wiele v. Garbade, 60 Or. 585, 
TOR Peas 

[a] Statement of fact.—(1) State- 
ment that a corporation is solvent 
and on a paying basis. Van de Wiele 
Vv. Garbades 600Or: 535,212) Pe7vo2. (C2) 
Statement as to amount of annual 
accumulations on the stock of a 
building association. Hunter v. In- 
ternational Bldg., etc., Assoc., 24 Tex. 
Civ. A. 453, 59 SW 596.- (8) A state- 
ment by a bank director that the 
bank had made and declared a divi- 
dend of fifteen per cent the preced- 
ing year and would in his opinion do 
the same. for the current year, when 
in fact the bank was then insolvent. 
Hunt v. Davis, 98 Ark. 44, 1385 SW 
458. (4) Representation that a cor- 
poration was prosperous, with a sur- 
plus of forty thousand dollars, whea 
it was hard pushed for money and 
had a book surplus of but six thou- 
sand, was not a mere statement of 
opinion, on which a buyer of stock 
had no right to rely, but was an ac- 
tionable misrepresentation of fact. 
Beeman v. Richardson (Cal.), 196 P 
774. (5) Statement as to the solv- 
ency Of a company held one of fact 
because of the speaker’s extensive 
familiarity with the company’s af- 
fairs. Simons v. Cissna, 52 Wash. 
115, 100 P 200. (6) Statement as to 
indebtedness of corporation inducing 
exchange of realty for mining stock. 
Addis v. Swofford, (Mo.) 180 SW 548. 
(7) Statement by general manager as 
to approximate amount of corporate 
net assets, inducing purchase of 
stock! Hubbard v. Oliver, 173 Mich. 
337, 18389 NW 77. (8) Statement in- 
ducing plaintiff to loan money to the 
effect that the corporation of which 
the borrowers were officers owned 
and had under construction many 
buildings in Seattle, that it had fifty 
thousand dollars full paid capital 
stock and was a member of the clear- 
ing house. Daniel v. Glidden, 38 
Wash. 556, 80 P 811. 

{b] Part fact, part opinion.—One 
who knows that a concern has been 
operating at loss, is in debt, has been 
compelled to borrow, and has de- 
linquent taxes, is guilty of actionable 
misrepresentation in saying to surety 
on notes given for stock in concern 
that it is doing a good business, mak- 
ing money, etc., such statements not 
being opinions, but a representation 
that it would be able to. meet its ob- 
ligations is a nonactionable expres- 
sion of opinion as to a future fact. 
Sherman y. Smith, 185 Iowa 654, 169 
NW 216. 

[c] Deceit by “kiting” checks.— 


sale of goods on credit,’ or the loan of money ® to 
a corporation, or the continuance of a deposit in an 


Nor will redress necessarily be de- 


nied for failure to investigate, especially not if the 
representations were made by corporate officers or 


Eastern Trust, ete, Co. v, Cunning- 
ham, 103 Me, 455, 70 2d AE 


4 Shaw v. Gilbert, 111. Wis. 165, 
86 NW 188. 

[a] Solvency of corporation. — 
Representations, made to secure 


credit, that a corporation is solvent, 
has large amount of unencumbered 
assets, and that its business is profit- 
able, are material. Shaw v. Gilbert, 
111 Wis. 165, 86 NW 188. 

5. U. S.—Manning v. Berdan, 135 
Fed, 159. 

Ala.—Merritt v. Ehrman, 116 Ala. 
278, 22 S 514, 

lowa.—Hubbard v. “Weare, 79 Iowa 
678, 44 NW 915. 

Ky. —Drake v. Holbrook, 92 SW 
297, 28 KyL 1319; Exchange Bank v. 
Gaitskill, 37 SW 160, 18 KyL 532. 


Mass.— Walker v. Russell, 186 
Mass. 69, 71 NE 86, 1 AnnCas 688. 
Minn. —-Ludowese v. Amidon, 124 


Minn, 288, 144 NW 965. 

Mo.—Tinker v. Kier, 195 Mo. 183, 
94 SW 501; Hines v. Royce, 127 Mo. 
ALT18; 106 SW 1091; Brolaski v. 
Carr, 127 Mo. A. 279, 105 SW 284. 

N. J.—Garrison y. Technic WBiec- 
ee Works, 55 N. J. Eq. 708, 37 A 

N, Y.—Keeler v. Seaman, 47 Misc. 
292, 95 NYS 920. 

Oh.—Mason v. Moore, 73 Oh. St: 275, 
Lv eeate 932, 4 LRANS 597, 4 AnnCas 

Tex.—Collins v. Chipman, 41 Tex. 
Civ. A. 563, 95 SW 666. 

Wis.—Waldo v. Chicago, Be 
Co., 14 Wis. 575. 

Eng.—Coats v. Crossland, 20 T. L. 
R. 800. 

[a] Where an officer of a corpo- 
ration, to induce others to take stock 
therein, makes material representa- 
tions as to its financial condition 
which he knows to be false, he com- 
mits an intentional wrong for which 
he is liable, although he makes the 
representations in the confident be- 
lief that the corporation will soon be 
as represented, and that no loss will 
follow. Hubbard v. Weare, 79 Iowa 
678, 44 NW 915. See also Corpora- 
tions § 879. 

Effect of fraud on sale of stock 
generally sce Corporations § 1054. 


ete;, 


6. Stewart v. Joyce, 201 Mass. 301, 
87 NE 613; Hume v. Steele, (Tex. 
Civee Ae) 59 SW 812. See Vogt Vv. 


Vogt, 119 App. Div. 518, 104 NYS 164 
(where recovery in fraud was al- 
lowed for misrepresentations that a 
corporation was insolvent, whereby 
plaintiff was induced to join in a 
petition for the dissolution of the 
corporation and thereby lost her in- 
terest_as a stockholder). 


7. Beebe v. Hatfield, 67 Mo. A. 
609; Barnard Mfg. Co. v. Ralston 
eepiehe Co., 71 Wash. 659,' 129 BP 


Liability of corporation for fraud 
see Corporations §§ 2845, 2846. 
ay Hilgers v. Gosselin, 179 NYS 


9. Cowley v. Smyth, 46 N. J. L. 
380, 50 AmR 432. 

{a] Tilustration.—Where a bank 
depositor who proposed withdrawing 
his account because of rumor as to 
the bank’s insolvency by the fraudu- 
lent misrepresentations of a director 
that the bank was solvent when it 
was in fact then insolvent, he could 
recover for fraud. Cowley v. Smytk, 
46 N. J. L. 380, 50 AmR 4382. 

10. Gallon v. Burns, 92 Conn. 39, 
101 A 504; Dalton v. Hopper, (Okl.) 
177) Bb 71s) Smithy, eMartin, 9s avis 
111, 106 A 666; Jordan v. Walker, 
115 Va. 109, 78 SE 643. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, 
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directors, upon whose statements reliance may 
properly be placed,!? because the facts are pecu- 
The general rules 
of scienter with the limitations and qualifications 
thereof already stated 14 are applicable to represen- 
tations as to the financial standing of banks 15 and 
The relation of cause and 
effect must exist between the representation and 
The statement must have been relied 
on,'® although partial reliance may be sufficient.1® 

Where represen- 
tations as to the credit of the speaker 24 or of third 
persons ** are of a general nature intended to cover 


larly within their knowledge.'? 


other corporations.1° 
the injury.1? 


[§ 98] 4. Date of Reliance.?° 


11. Merrill v. Florida Land, etc., 
Co., 60 Fed. 17, 8 CCA 444; Union 
Nat. Bank v. Hunt, 76 Mo. 439; Wan- 
nell v. Kem, 57 Mo. 478. 

Liability of bank for fraud. of offi- 
cers and agents see Banks and Bank- 
ing § 167. 

Liability of corporation for fraud 
see Corporations §§ 2845, 2846. 

Liability of directors of national 
bank for false’ representations see 
Banks and Banking § 667. 

12. Merrill v. Florida Land, etc., 
Co., 60 Fed. 17, 8 CCA 444; Union Nat. 
Bank v. Hunt, 76 Mo. 439; Wannell 
v. Kem, 57 Mo. 478; Breese v. Hunt, 
67 Wash. 398, 121 P 853. 

“A person dealing with a corpora- 
tion... [may] rely upon the state- 
ments of its officers as to its finan- 
cial condition and reliability.” 
Breese v. Hunt, 67 Wash, 3898, 401, 
Pe 853. 

13. Merrill v. Florida Land, etc., 
Co., 60 Fed. 17, 8 CCA 444; Union 
Nat. Bank v. Hunt, 76 Mo. 439; Fall 
v. Hornbeck, 132 Mo. A. 588, 112 SW 
41; Dalton v. Hopper, (Okl.) 177 P 
571; Hood v. Wood, 61 Okl. 294, 161 
P 210; Waldo v. Chicago, etc., R. Co., 
14 Wis. 575. 

[a] Applications of rule.—(1) 
Statement by director. Fall v. Horn- 
beck, 132 Mo. A. 588, 112 SW 41. 
(2) President stating financial con- 
dition of bank. Merrill v. Florida 
Wandemetch Co: 60) Med.17,) 8 CCA 
444, (3) Railroad officers misrepre- 
senting road’s earnings and financial 
condition. Waldo v. Chicago, etce., 
R. Co., 14 Wis.-575. (4) Stockholder 
has a right to rely on statement of 
bank officers. Union Nat. Bank v. 
Hunt, 76 Mo. 439. ‘ 

14. See supra §§ 35-43. 

15. Cole v. Cassidy, 138 Mass. 437, 
52 AmR 284; McCauley v. Brown, 99 
Mo. A. 625, 74 SW 464; Mason v. 
Moore, 73 Oh. St. 275, 76 NE 932, 4 
LRANS 597, 4 AnnCas 240. 

[a] A bank director’s negligent 
failure to inform himself of the 
pbank’s condition would not render 
him liable for honest but mistaken 
misrepresentations of the value of 
the stock. McCauley v. Brown, 99 
Mo. A. 625, 74 SW 464. _ 

16. Donnelly v. Baltimore Trust, 
etc., Co., 102 Md. 1, 61 A 301; Beaman 
v. Gerrish, (Mass.) 126 NE 352; Bro- 
laski v. Carr, 127 Mo. A. 279, 105 SW 
284; Kountze v. Kennedy, 147 N. Y. 
124, 41 NE 414, 49 AmSR 651, 29 LRA 
360; Hatch v. Spooner, 13 NYS 642. 

[a] For example.—A director 
signing corporate certificates of con- 
dition containing false representa- 
tions is not liable therefor in the 
absence of evidence that he signed: 
First, with knowledge of their fal- 
sity; second, without belief in their 
truth; third, in reckless carelessness 
as to whether they were true or false. 
Beaman v. Gerrish, (Mass.) 126 NE 
352. 

17. Getchell v. Dusenbury, 145 
Mich. 197, 108 NW 723; Martin v. 
Clark, 19 App. Div. 496, 46 NYS 616. 

[a] Conjectural injury.— Where 
plaintiff held notes against a com- 
pany of which defendant was presi- 
dent, and was induced by defendant’s 
misrepresentations concerning its 
solvency to renew such notes, and in 
the course of a suit begun before 
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effect.24 


such renewal, defendant caused all 
such company’s property to be at- 
tached by a second company of which 
defendant was an officer, and such at- 
tachment took place after the re- 
newal and before the maturity of the 
new notes, plaintiff could not recover 
for such fraud because his damage 
can be predicated only on the con- 
tingency that plaintiff might other- 
wise have collected on the old notes 
and such conjectural damage is not 
actionable. Martin v. Clark, 19 App. 
Div, 496, 46 NYS 616. 

[b] Held not cause.—Where plain- 
tiff was made a director in a corpora- 
tion soon after he subscribed to its 
stock and participated in all its sub- 
sequent transactions, he was not en- 
titled to recover for false representa- 
tions as to the credit and ability of 
the corporation alleged to have been 
made by certain of its directors, 
which induced him to purchase the 
stock, in the absence of proof that 
the transactions subsequent to the 
time that he subscribed and in which 
he participated were not the cause 
of the corporation’s disaster. Getch- 
ell v. Dusenbury, 145 Mich. 197, 108 
NW 723. 

’ [e] Question for jury.—False rep- 


| resentations as to the condition of a 


corporation were held such as to 
justify a jury in finding that they 
proximately caused plaintiff to sus- 
tain loss through making a condi- 
tional sale at par rather than a cash 
sale below par. Rothmiller v. Stein, 


ue NY. 681,38 NE 3, 26) LRA. 
148. 

18. Potter v. Gibson, 184 Ill. A. 
112; Romine v. Thayer, (Ind, A.) 


128 NE 456. 

[a] Illustration.—Where plaintiff 
was induced by misrepresentations 
as to the financial condition of a mer- 
cantile company to purchase stock 
therein, the fact that plaintiff made 
a preliminary examination which 
failed to afford any information as 
to such financial condition did not 
raise a presumption that plaintiff re- 
lied upon the investigation rather 
than the representations, nor pre- 
clude his right to rely upon the 
truth of the latter and to recover 
for their falsity, Romine v. Thayer, 
(Ind. A.) 128 NE 456. 

19. .Shaw v. Gilbert, 111 Wis. 165, 
86 NW 188. 

[a] For example.—Where plaintiff 
claimed to have been induced to give 
eredit to an insolvent corporation re- 
lying on defendant’s false statements 
as to its solvency, and the jury found 
that such false representations were 
so made and relied on, it was not 
error to refuse to submit questions 
whether plaintiff did not rely on 
other false statements made by de- 
fendant, which were not actionable, 
since the right to recover would not 
be affected by partial reliance on non- 
actionable statements. Shaw v. Gil- 
bert, 111 Wis. 165, 86 NW 188. 

Sufficiency of partial reliance upon 
statements generatly see supra § 
76%. 

20. Affecting actionability of mis- 
representations in general see supra 

76. 

: 21. Judd v. Weber, 55 Conn. 267, 
11 A 40;.Brown vy. Lobdell, 51 Ill. A. 
574; Levy v. Abramsohn, 39 Misc. 
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a series of transactions, they may properly be held 
to have a continuing effect and to warrant redress 
for injury caused by their falsity. But the speaker’s 
representation as tg his credit cannot be relied upon 
for an unreasonable and wholly indefinite period 23 
and cannot be‘held to affect future credit unless it 
appears that it was intended to have a continuing 
Representations as to a third person’s 
financial condition true when made cannot consti- 
tute actionable fraud because at a later date such 
condition changed for the worse and the speaker 
failed to notify the hearer of such change.?5 
Statement to mercantile agency. .While lapse of 


781, 81 NYS 344; Goldsmith v. Stern, 
84 NYS 869; Lewisohn v. Apple, 7 
NYSt 223, 12 NYCivProc 274. 

{a]| For example.—(1) Where one, 
to induce a sale of goods to him, 
made a false representation as to the 
amount of capital he had put into his 
business in June and he obtained 
other goods from the same parties in 
July without qualifying the state- 
ment previously made, the represen- 
tation was continuing. Lewisohn v. 


Reni 7 NYSt 223, 12 NYCivProc 274. 


(2) Where a statement was made by 
a purchaser of goods for the purpose 
of obtaining a credit at the time the 
representation was made, and plain- 
tiff’s testimony showed that the 
statement also looked to a line of 
credit extending into the future, re- 
covery was allowed on the ground 
that plaintiff had a right to rely 
thereon, the court adding that reli- 
ance could be placed upon such state- 
ment for future sales even had it 


referred only to the one sale. Gold- 
smith v. Stern, 84 NYS 869. 
22. Zabriskie v. Smith, 13 N. Y. 


322, 64 AmD 551; Von Bruck v. Pey- 
ser, 27 N. Y. Super. 514; Hutchinson 
v. Bell, 1 Taunt. 558, 127 Reprint 
950; Rainey v. Dickson, 8 Grant Ch. 
(U. C.) 450. But see Newsom v. 
Jackson, 26; Ga. i241 ae) Anipie206 
(dictum that deceit for representa- 
tions as to another’s credit will not 
lie where the credit given was not 
confined to a single transaction, but 
extended over eleven months, was 
unrestrained and upon an unlimited 
account). 

[a] |Reason for rule.—‘“‘To limit 
the influence of ...a general state- 
ment, and confine the liability of its 
maker to a single dealing, would al- 
low the instrument of fraud to prey 
at will upon the sufferer, after paying 
for the first purchase, and enable the 
originator of it to escape liability 
and secure certain advantages for the 
future, at the risk of only a small 
sum.” Von Bruck v. Peyser, 27 N. Y. 
Super. 514, 531. 

[b] Tllustrations.— (1) <A _ fath- 
er’s representation to prospective 
ereditors of his sen that he had ad- 
vanced the son £3.000 as the son’s 
share of the capital of a new firm in 
which the son was a partner and ac- 
companied by a request that they 
advise the writer if they could not 
accommodate the son so that the lat- 
ter could procure goods elsewhere. 
was a continuing representation that 
£3,000 could be relied upon as a basis 
of future credit extension. Rainey v. 
Dickson, 8 Grant Ch. (U. C.) 450: 
(2) Where false representations as 
to another’s credit were made by the 
defendant in April and in reliance 
thereon plaintiff sold goods in the 
summer and autumn of the same 
year and the jury found that, in 
making the sales, plaintiff relied on 
defendant’s representations, a jude¢- 
ment for plaintiff was sustained, 
Zabriskie v. Smith, 13 N. Y. 322, 64 
Am®D 551, 

23. Macullar v. McKinley, 99 N. 
Y.23563;. 2, NE. 9. fait: 49 Neen Super 
51; Weckherlin v. White, 4 NYSt 80. 

24. Morris v. Talcott, 96 N. Y. 100. 

25. Horrigan v. First Nat. Bank, 
Oe asctenGlenns) a deo te 

{a] MNlustration.—Where the cash- 
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time is not in itself sufficient to preclude redress 
for false statements made to a mercantile agency,”® 


especially if the statement was furnished at so re-- 


cent a date as to impose upon the speaker the duty 
of notifying the agency of any change in his circum- 
stances,2’? lapse of time may prove & valid defense 
if coupled with other circumstances indicating that 
reliance upon the original statement at a later date 
is of questionable prudence,?® or where the length 
of time elapsing and the circumstances of the case 
show that the speaker could not reasonably be 
charged with knowledge of the fact that the injured 
‘party was relying upon the original rating.?® If 
the original statement was true and the speaker was 
not chargeable with knowledge of the agency’s cus- 
tom of issuing new statements at periodic intervals, 
he cannot be held liable for failure to correct his 
original statement when his financial condition 
changed, and in such case redress cannot be had 
for injury caused through extension of credit in 
reliance on a prior statement of financial condi- 
tion.°° 

[§ 99] 5. Extent of Credit. 
to the effect that no redress can be had for mis- 
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There is authority 


[§§ 98-100 


1 


representations of another’s credit unless the amount 
or extent of the. eredit which may be extended 
appears with reasonable certainty in the represen- 
tation,?+ but in many instances liability has been im- 
posed without express consideration of this factor,*? 
and the rule has been expressly repudiated as contra 
to the current of authority which was said not to 
require specification of the amount of credit.** 
Where representations as to a third person’s respon- 
sibility and ability to pay were made only in cqn- 
nection with a particular transaction, as to which 
they proved true, the speaker is not liable for the 
hearer’s loss through subsequently extending eredit 
to such person in connection with other transac- 
tions,*+ and where the representation indicates either 
generally or specifically a limit of safe credit, the 
person making it is liable up to that amount only 
and not beyond it.%> 

[§ 100] 6. Concealment of Insolvency.** If in- 
quiry is made as to one’s financial condition, con- 
cealment of the fact of insolvency amounts to a 
representation of solvency, and constitutes fraud.*? 
In the absence of inquiry, however, mere failure to 
disclose one’s own insolvency is not fraudulent,?® 


ier of a bank is applied to for in- 
formation as to the solvency of a 
third party and gives such informa- 
tion truly, it cannot be assumed that 
he thereby undertakes to watch the 
condition of such third party in the 
future, and in the absence of further 
inquiry fraud cannot be predicated 
upon the cashier’s failure to advise 
of a change in such party’s financial 
status. Horrigan v. First Nat. Bank, 
9 Baxt. (Tenn.) 137. 

Extent of credit see infra § 99. 

26. Bradley v. Seaboard Nat. 
Bank, 167 N. Y. 427, 60 NE 771 [rev 
46 App. Div. 550, 62 NYS 51]. 

[a] Two years’ lapse.—A false 
credit statement made to a commer- 
cial agency in May, 1891, may be the 
basis of actionable fraud where re- 
lied and acted upon in discounting a 
note in August, 1892, and giving a 
renewal note in August, 1893. As the 
statement did its office in procuring 
credit, the time elapsing between the 
date of the statement and the date 
of the note is unimportant. Bradley 
v. Seaboard Nat. Bank, 167 N. Y. 427, 
60 NE 771 [rev 46 App. Div. 550, 62 
NYS 51]. r 

27. Mooney v. Davis, 75 Mich. 188, 
42 NW 802, 13 AmSR 425. See Smith 
v. Frank, 25 N. Y. Super. 626 (where 
in refusing to vacate an order of 
arrest for fraud, the court held that 
where representations as to credit 
had been made on November 9, and 
on the following November 17 de- 
fendants became insolvent, it was 
their duty to notify plaintiff of their 
change in circumstances, and not 
having done so defendants must be 
regarded as reiterating their prior 
representations). 

28. Macullar v. McKinley, 49 N.Y. 
Super. 5 [aff 99 N. Y. 353, 2 NE 9]. 

[a] ZIllustration.—Where defend- 
ant made a true statement of his 
financial condition to an agency in 
February, 1881, and such statement 
indicated that, while solvent, defend- 
ant was “doing a small, close busi- 
ness” and had _ previously failed 
twice, and in the following August, 
September, and October, plaintiff sold 
defendant goods on credit in reliance 
upon the, February statement and 
without further inquiry, and it was 
shown that subsequent to the publi- 
eation of the February statement and 
prior to the sales on credit defendant 
had refused to make a further state- 
ment to the agency, and the agency 
had distributed to inquirers a state- 
ment that defendant was “regarded 
as of little responsibility,” it was 
held in an action for deceit that plain- 


tiff could not recover because the 
original statement was sufficient to 
require of plaintiff further inquiry 
before extending credit six months 
later, and plaintiff was chargeable 
with knowledge of the agency’s sec- 
ond statement showing defendant to 
be “of little responsibility.” Macul- 
lar v. McKinley, 49 N. Y. Super. 5 
PalinOQ Ne Ye sb3e 2 Nie ols 

29. Cortland Mfg. Co. v. Platt, 83 
Mich. 419, 47 NW 330. ; 

{a] For example.—It has been 
held, however, that where a person 
makes a truthful representation of 
his standing to a commercial agency, 
and afterward there is a change in 
his circumstances, a purchase of 
goods on credit, without disclosing 
such change, is not fraudulent, if a 
considerable time has elapsed since 
the representation was made, and he 
does not know, and the circumstances 
are not such that he should know, 
that the credit is extended on the 
strength of the original rating by the 
agency. Cortland Mfg. Co. v. Platt, 
83 Mich. 419, 47 NW 3830. 

30. Du Pont de Nemours Powder 
Co. v. Schwenger,:90 Misc. 678, 154 
NYS 186. 

31. Glover v. Townsend, 30 Ga, 90; 
Hopkins v. Cooper, 28 Ga. 392; New- 
som v. Jackson, 26 Ga. 241, 71 AmD 
206; Slade v. Little, 20 Ga. 371. 

32. See cases supra § 95. 

33. Nevada Bank v. Portland Nat. 
Bank, 59 Fed. 338. See Farmers’ Sav. 
Bank v. Jameson, 175 Iowa 676, 157 
NW 460, LRA1916E 362 (where there 
is a dictum to the effect that one mis- 
representing to a hank a proposed 
borrower’s responsibility cannot de- 
fend for loss on ground that loan 
made was unreasonable, and not to 
be anticipated). 

. Lesem v. Miller, (Kan. A.) 62 
P 538; Thaxter v. Bugbee, 5 Cush. 
(Mass.) 221. See Hutchinson v. Bell, 
1 Taunt. 558, 127 Reprint 950 (where 
in holding defendant liable for con- 
tinuing representations the court 
adds that a person making represen- 
tations as to the credit of a third 
party ‘is liable only with respect to 
eredit given within a reasonable time 
and to a reasonable amount). 

[a] Illustrations.—(1) Where the 
representations made by defendant 
as to the credit and responsibility of 
plaintiffs’ purchaser referred to a 
special order for’a definite sum, and 
the goods were shipped and paid for, 
plaintiffs were not entitled to rely on 
such reresentations in making an- 
other sale on credit five months after 
the representations were made, and 


could not maintain an action against 

defendant for fraud and _ deceit. 

Lesem v. Miller, (Kan. A.) 62 P 538. 

(2) Where defendant wrote plaintiff: 

“The bearer, M., is in want of some 

lumber to finish up a house at Can- 

ton. He is a responsible man and 
will pay you according to agree- 
ment,” the representation was merely 
that M was responsible at the date of 
the letter, and would pay according 
to agreement, to the amount of the 
lumber sufficient to finish the house; 
and hence plaintiff could not recover 
for lumber furnished M subsequently 

and for other purposes. Thaxter v. 

Bugbee, 5 Cush. (Mass.) 221. 

35. See Hinstein v. Marshall, 58 
Ala. 153, 29 AmR 729 (where the rep- 
resentation was that a certain person 
might safely be trusted to the extent 
of several hundred dollars, the term 
“several hundred’ was construed to 
mean more than two but not very 
many hundred dollars, and held to in- 
clude seven hundred); Farmers’ Sav. 
Bank v. Jameson, 175 Iowa 676, 157 
NW 460, LRA1916E 362 (defendant’s 
misrepresentation to plaintiff savings 
bank that a proposed borrower was 
good for any arrangement it might 
make must be construed to mean any 
arrangement not repugnant to sound 
banking, and defendant was not lia- 
ble for the loss of a sixty thousand 
dollar loan to a country gravestone 
dealer, where the banking law lim- 
ited the amount of such a loan to 
two thousand dollars). 

36. Concealment: 

In connection with intention not to 
pay for purchase of goods see Sales 
[35 Cye 81] 

Of facts generally see supra § 13. 

Of facts affecting credit see supra §§ 


Scienter and fraudulent intent as 
affecting recovery for concealment 
see supra § 49. 

387. Newell v. Randall, 32 Minn. 
171, 19 NW 972,750 AmR 562; Childs 
v. Merrill, 68 Vt. 463, 22 A 626, 11 
LRA 264. 

38. U. S.—Cleaveland v. Richard- 
son, 132 U. S_ 318, 10 S€t 100) 337k. 
ed. 384; Morrow Shoe Mfg. Co. v. 
New England Shoe Co., 60 Fed. 341, 
8 CCA 652, 24 LRA 417; Biggs v.- 
nee 3 Fs (Cas. No. 13402; 2 Curt 


Ala.—Lockwood v. Fitts, 90 Ala. 
150, 7 S 467; Le Grand v. Bufaula 
Nat. Bank, 81 Ala. 123, 1 S 460, 60 
AmR 140. 

Ark.—Gavin v. Armistead, 57 Ark. 
574, 22 SW 431, 38 AmSR 262; May 
v. Dyer, 57 Ark. 441, 21 SW 1064. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such failure not being equivalent to an affirmation 
The latter rule has been applied to 
contracts of sale*° and partnership,4! to guaran- 
ties,*? and to compromises between debtor and ecred- 
One undertaking to give information as to 
a third person’s financial condition is guilty of fraud 
if he suppresses a material fact,** but, in the absence 
of statutory provisions imposing a duty to speak,*® 


of solvency.’9 


itor.43 


Cal.—Bell v. Ellis, 33 Cal. 620 
ee Seligman v. Kalkman, 8 Cal. 
Conn.—Morrill v. Blackman, 42 
Conn. 324. 
Del.—Freeman v. Topkis, 15 Del. 
174, 40 A 948. 
Ga.—Littlejohn v. Drennon, 95 Ga. 
743, 22 SE 657. 
128-Tll. 9, 20 


Tll.— Peo. v. Healy, 
NE 692, 15 AmSR 90; Farwell v. 
Hanchett,,' 120° Dll) 573; °11 NE 875; 
Blow v. Gage, 44 Ill. 208; Ryan v. 
Brant, 42 Ill. 78; Bowen v. Schuler, 
41 Ill. 192; Morris v. Reticker, 27 Ill. 
A. 601; Reticker v. Katzenstein, 26 
a a 33; Singer v. Holdridge, 23 Ill. 

Ind.—Conant v. National State 
Bank, 121 Ind. 328, 22 NE 250; West 
v. Graff, 23 Ind. A. 410, 55 NE 506. 

Iowa.—Magirl v. Magirl, 89 Iowa 
342, 56 NW 510; Franklin Sugar Re- 
fining Co. v. Collier, 89 Iowa 69, 56 
NW 279; Houghtaling v. Hills, 59 
Towa 287, 13 NW 305; Oswego Starch 
Factory v. Lendrum, 57 Iowa 573, 10 
NW 900, 42 AmR 53. 

Kan.—Abilene First Nat. Bank v. 
Naill, 52 Kan. .211, 34 P 797. 

Md.—Sebastian May Co. v. Codd, 
77 Md. 293, 26 A 316; Powell v. Brad- 
lee, 9 Gill & J. 220. 

Mass.-—Rowley v. Bigelow, 12 Pick. 
307, 23 AmD 607. 

Mich.—Reeder Bros. Shoe Co. v. 
Prylinski, 102 Mich. 468, 60 NW 969; 
Zucker v. Karpeles, 88 Mich. 413, 50 
NW 373; Mooney v. Davis, 75 Mich. 
188, 42 NW 802, 13 AmSR 425; Ship- 
man v. Seymour, 40 Mich. 274. 

Minn.—Hanson v. Bean, 51 Minn. 
546, 53 NW 871, 38 AmSR 516; Coch- 
rane v. Halsey, 25 Minn, 52. 

RS Ties ges v. Rector, 57 Miss. 

Mo.—Traber v. Hicks, 131 Mo. 180, 
32 SW 1145; Bidault v. Wales, 20 Mo. 
546, 64 AmD 205; Anchor Warehouse 
Co. v. Mead, 181 SW 1057; Stein v. 
Hill 100 Mo. A. 38, 71) SW. 1107; 
Elsass v. Harrington, 28 Mo. A. 300; 
Stones v. Richmond, 21 Mo. A. 17. 

Nev.—Klopenstein v. Mulcahy, 4 
Nev. 296. 

N. Y.—Arnold v. Norfolk, etce., 
Hosiery Co., 148 N. Y. 392, 42 NE 
980; Hotchkin v. Malone Third Nat. 
Banke 127 Ny Ye 38295 27. NB 1050; 
Phenix Iron Co. v. “Hopatcong,” 127 
N. Y. 206, 27 NE 841; Morris v. Tal- 
eott, 96 N. Y. 100 [rev 29 Hun 426]; 
Wright v. Brown, 67 N. Y. 1; Henne- 
quin v. Naylor, 24 N. Y. 139; Hall vw. 
Naylor, 18 N. Y. 588, 75 AmD 269; 
Nichols v. Pinner, 18 N. Y. 295, 23 
N. Y. 264, 80 AmD 259; Pinckney v. 
Darling, 3 App. Div. 553, 38 NYS 411 
[aff 158 N. Y. 728 mem, 53 NE 1130 
mem]; Swarthout v. Merchant, 47 
Hun 106; King v. Phillips, 21 N. Y. 
Super. 603; Fisher v. Conant, 3 EF. D. 
Smith 199; Williams v. Hay, 21 Misc. 
73, 46 NYS 895; Lloyd v. Brewster, 4 
Paige 537, 27 AmD 88. See King v. 
Davis, 16 NYS 427 (where it was 
held that the president of a corpora- 
tion was not guilty of a fraud, so as 
to be personally liable, in failing to 
disclose the insolvency of the cor- 
poration to a person entering into a 
contract with the corporation). 

N. C.—Des Farges v. Pugh, 93 N. 
C. 31, 53 AmR 446; Wilson v. White, 
80 N. C. 280. 

Oh.—Talcott v. Henderson, 31 Oh. 
St. 162,,27 AmR 501; ,Wachtel - v. 
Reichel, 19 Oh. Cir. Ct. 626, 10 Oh. 
Cir. Dec. 531; Taylor v. Grever, 6 Oh. 
Cir. Ct, 269, 3 Oh. Cir. Dec. 448. 

Pa.—Bughman vy. Central Bank, 159 
Pa. 94, 28 A 209; Neill v. Shamburg, 
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knows.*® 


[§ 101] 


158 Pa. 263, 27 A 992; 
Thalheimer, 75 Pa. 232; Lowrey v. 
Ulmer, 38 WklyNC 232. See North 
American Smelting Co. v. Temple, 12 
Pa. Super. 99 (where the court stated 
that mere concealment of one’s own 
insolvency was not fraudulent, and 
held by analogy that a _ corporate 
manager’s concealment of the cor- 
poration’s insolvency was not fraud 
rendering him personally liable). 

R. ‘I.—Dalton v, Thurston, 15 R. 
I. 418, 7 A 112, 2 AmMSR 905. 

Tenn.—Daugherty v. Marcum, 3 
Head 323; Barham v. Turbeville, 1 
Swan 437, 57 AmD, 782; Prewett v. 
Hilliard, 11 Humphr. 423; Haywood 
v. Marsh, 6 Yereg. 69; Sellars v. Davis, 
4 Yerg. 503; Henderson v. Overton, 
2 Yerg. 394, 24 AmD 492. 

Vt.—Hodgeden vy, Hubbard, 18 Vt. 
504, 46 AmD 167. 

W. Va.—Pennybacker y. Laidley, 
33 W. Va. 624, 11 SE 39. 

Wis.—Hart v. Moulton, 104 Wis. 
349, 80 NW 599, 76 AmSR 881; Con- 
solidated Milling Co. v. Fogo, 104 
Wis. 92, 80 NW 103; David Adler, 
ete., Clothing Co. v. Thorp, 102 Wis. 
70, 78 NW 184; Thormaehlen v. Kaep- 
pel, 86 Wis. 378, 56 NW 1089; Lee v. 
Simmons, 65 Wis. 523, 27 NW 174; 
Greene, etc., Co. v. Van Vechten, 63 
Wis. 16, 22 “NW 943; Garbutt v. 
Prairie du Chien Bank, 22 Wis. 384. 

[a] lessee silent as to insolvency. 
—Where no inquiry is made as to a 
lessee’s financial condition and he 
merely fails to reveal his insolvency, 
he is not liable for fraud and deceit. 
Anchor Warehouse Co. v, Mead,’ (Mo. 
A.) 181 SW 1057. 

839. Cochrane v. Halsey, 25 Minn. 
52; Williams v. Hay, 21 Misc. 73, 46 
NYS 895; Weckherlin v. White, 4 
NYSt 80. 

40. See Sales [35 Cye 81, 82]. 
41. Cochrane vy. Halsey, 25 Minn. 


52 : 

42. Williams v. Hay, 21 Misc. 73, 
46 NYS 895. 

{a] Example.—It is not fraud for 
one who guarantees payment of the 
price of goods sold to another to fail 
to disclose to the seller the fact of 
his insolvency, where there is no 
conspiracy between him and the pur- 
chaser, Williams v. Hay, 21 Misc. 
73, 46 NYS 895. 

43. Graham v. Meyer, 99 N. Y. 611, 
1 NE 143 [aff 33 Hun 489]. 

44. See supra § 95. 

Gordon vy. Irvine, 105 Ga. 144, 


Rodman v. 


[a] In Georgia, under the code 
provisions the holder of a promissory 
note who has knowledge of the in- 
solvency of its maker is under a legal 
and moral obligation to impart such 
knowledge to an innocent purchaser 
before negotiating it. When he fails 
to do so, and the purchaser is thereby 
injured, an action of deceit will lie 
by the latter against the former. 
Gordon v. Irvine, 105 Ga. 144, 31 SH 
T5d: 


Rothmiller v. Stein, 143 N. Y. 
581, 38 NE 718, 36 LRA 148 [aff 9 
Mise. 167, 29 NYS 707 (aff 8 Misc. 
137, 29 NYS 707)]; Williams v. Hay, 
21 Misc. 73, 46 NYS 895. 
[a] For example.—(1) Where 
there is no relation of trust between 
two stockholders of a corporation, 
one of them who receives from the 
other an unsolicited offer to buy his 
stock is not required, in the absence 
of inquiry, to disclose the insolvency 
of the corporation, although it is 
known to him. Rothmiller v. Stein, 
143 N, Y. 581, 28 NE 718, 26 LRA 148 
{aff 9 Misc. 167, 29 NYS 707 (aff 8 


B. Location and Boundaries.*’ 
the other elements of fraud are present,*® relief 
may be had for misrepresentations as to the boun- 
daries of property,*® or the location thereof.®° False 
and positive statements as to location and boundaries 
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he is not guilty of fraud if he makes no statement 
and merely fails to reveal insolvency of which he 


Where 


Mise. 137, 29 NYS 707)]. (2) Where 
a member of a partnership, who was 
a large stockholder in a corporation 
bearing the same name, signed the 
partnership and corporate name to a 
guaranty of payment for goods de- 
livered to a third person, not dis- 
closing the insolvency of the cor- 
poration, the partnership, and of him- 
self, but making no representations, 
and it did not appear that the buyer - 
was insolvent, he was not liable for 
fraud. Williams v. Hay, 21 Misc. 73, 
46 NYS 895. 

Liability for receipt of deposit 
when insolvent: 

Bank directors generally see Banks 

and Banking § 169. 

Director of national bank see Banks 

and Banking § 659. 

47. Misrepresentations on sale of 
realty as to: 

Boundaries see Vendor and Purchaser 

[39 Cyc 1266]. 

Location see Vendor and Purchaser 

[39 Cye 1266]. 

48. Elements of fraud see supra 
§§ 6-89. 

49. Ala.—Maxwell v. Sherman, 172 
Ala, 626, 55 S 520; Shahan v. Brown, 
167 Ala. 534, 52 S 737; Foster v. Ken- 
nedy, 38 Ala, 359, 81 AmD 56; Munroe 
v. Pritchett, 16 Ala. 785, 50 AmD 203. 

Ga.—Smith v. Kirkpatrick, 79 Ga. 
410, 7 SE 258. 

Ce oe v. McConkey, 208 Ill. A. 


Me.—Leavitt v. Seaney, 113 Me. 
119, 93 A 46; Ladd v. Putnam, 79 Me. 
568, 12 A 628. 

Mass.—Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403. 18 NE 168, 9 
AmSR 727. 

Gould, 45 


Mich.—Baughman § y. 
Mich. 481, 8 NW 73. 
rapt H.—Newell v. Horn, 45 N. H. 

N. Y.—Schwenck v. Naylor, 102 N. 
Y. 683, 7 NE 788 [rev 50 N. Y. Super. 
57]; Beardsley v. Duntley, 69 N. Y. 
5773 Clark y., Baird,’9° N. Y 183} 

N. C.—Walsh v. Hall, 66 N. C. 233. 

Vt.—Harlow v. Green, 34 Vt. 379. 

Wis.—Castenholz v. Heller, 82 Wis. 
30, 51 NW 4382; Davis v. Nuzum, 72 
Wis. 439, 40 NW 497, 1 LRA 774; 
Bird v, Kleiner, 41 Wis. 134. 

{a] Boundaries of mine.—Where 
the lessee of ‘a mine, to induce an- 
other to purchase the lease, falsely 
stated that the mine contained a 
large quantity of ore, the statement 
being accompanied by an exhibition 
of a plan of a survey which the les- 
see knew to be erroneous, such mis- 
representations were remediable 
fraud. Chatham Furnace Co. v. Mof- 


fatt, 147 Mass. 403, 18 NE 168, 9 
AmSR 727. 

50. Ala.—Maxwell _v. Sherman, 
17D Alas. 6262 5b 1S 5208) Berry, v- 


Wooddy, 16 Ala. A. 348. 77 S 942. 

Towa.—Bean v. Bickley, 187 Iowa 
689, 174 NW 675. 

Ky.—Dinwiddie v. Stone, 52 SW 
814, 21 KyL 584. 

Minn.—Griffin v. Farrier, 32 Minn. 
474, 21 NW 558; Porter v. Fletcher, 
25 Minn. 4938. 

Nebr.—Hoock v. Bowman, 42 Nebr. 
80, 60 NW 889, 47 AmSR 691. 

IN. Seyas—Sandford “we = Bandy.) 23 
Wend. 260. 

S. D.—Roberts v. Holliday, 10 S. 
D. 576, 74 NW 1034. 

See also Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 NE 168, 9 
AmSR 727 (where recovery was had 
for the misrepresentation of the lo- 
cation of ore as on property included 
in a running lease purchased by 
plaintiff). 
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are usually held actionable misrepresentations of 
This’ is especially true where confidential 
relations exist,°>2 where artifice is used to prevent 
investigation,°? where the distance *4 or condition °° 
of the property makes the facts difficult for the 
or where the location ** or 
boundarjes *7 are peculiarly within the knowledge 
In such eases the speaker will, not 
be heard to say that it was the hearer’s folly to 
believe his statements without investigation.®§ 
subject to the rules and their accompanying quali- 


fact.51 


hearer to ascertain, 


of the speaker. 


{a] City lot represented as on cor- 
ner of unopened s*reets.—Hoock v. 
Bowman, 42 Nebr. 80, 60 NW 389, 47 
AmSR 691. 

{[b] Lot and improvements repre- 
sented as above grade established for 
the street.—Dinwiddie v. Stone, 52 
SW 814, 21 KyL 584. 

[c] Partial disclosure.—(1) Where 
the prospectus of a land development 
company stated that a railroad sta- 
tion was only three miles from the 
development, and this statement was 
true, but the prospectus failed to 
mention the further fact that an un- 
bridged river separated the develop- 
ment and the station, it was liable 
for false representations. Churchill 
v. St. George Dev. Co., 174 App. Div. 
Pe 160i sNY S!) 3574 (2). Where.a pur- 
chaser bought realty at Belmont Ter- 
race in reliance on the vendor’s rep- 
resentation that Babylon had water, 
gas, etc., and that Belmont Terrace 
was within Babylon, but the vendor 
omitted to mention the further fact 
that Belmont Terrace was one and 
one half miles distant from the im- 
proved sections of Babylon and con- 
tained no improvements, the repre- 
sentation, although literally true, 
contained such a suggestion of false- 
hood and suppression of truth as to 
constitute actionable fraud. Scars- 
dale Pub. Co. v. Carter, 63 Mise. 271, 
116 NYS 731. 

Location of land as affecting iden- 
tity see infra § 115. 

51. U. S.—Boyce v. Grundy, 3 Pet. 
210, 7 L. ed. 655; Lynch v. Mercantile 
Trust Coes Fed. 486, 5 McCrary 623. 

Ala.—Lockwood v. Fitts, 90 Ala. 
150, 7S 467; Camp v. Camp, 2 Ala. 
632, 36 AmD 4238. 

Ark.—Cooper v. Merritt, 30 Ark. 
686; Haynes v. Harper, 25 Ark. 541. 

Cal.— Gifford v. Carvill, 29 Cal. 589. 

Ill.—Allen v. Henn, 197 Tl. 486, 64 
NE 250; Ladd v. Pigott, 114 M11. 647, 2 
NE 503; Weatherford v. Fishback, 4 
adn 170; Jack v. McConkey, 208 Til. 
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Ind. —Campbell v. Frankem, 65 Ind. 
591; Magegart v. Freeman, 27 Ind. 531; 
Petrie v. “Ludwig, 41 Ind. vA. 310, 83 
NE 770; Gardner v. Mann, 36 Ind. A. 
694, 76 NE 417; Bolds v. Woods, 9 
Ind. A. 657, 36 NE 933. 

Iowa.—Selby v. Matson, 137 Iowa 
97, 114 NW 609, 14 LRANS 1210; 
Sykes v. Reiher, 91 NW 920; McGib- 
bons v. Wilder, 78 Iowa 531, 43 NW 
520. 

Kan.—Davis v, Jenkins, 46 Kan. 19, 
26 P. 459. 

Ky.—Dinwiddie v. Stone, 52 SW 
814, 21 KyL 584; Daniel v. Pogue, 
Ky. Dec. 98, 2 AmD 708. See Lain- 
hart v. Gabbard, 89 SW 10, 28 KyL 
105 (where there is a dictum to the 
effect that a vendor’s intentional con= 
cealment of the fact that the boun- 
dary of land sold did not extend to 
the public highway, the land being 
entirely Surrounded by private prop- 
erty “was in itself a fraud”). 


Mass.—Powers  v. Fowler, 157 
Mass. 318, 32 NE 166; Roberts v. 
French, 153 Mass. 60, 26 NE 416, 25 
AmSR 611. 

# Archi Nowlin v. Snow, 40 Mich. 

9. 

Minn.—Olson vy. Orton, 28 Minn. 


36, 8 NW 878; Porter v. Fletcher, 25 
Minn. 493. . 
Miss.—Anderson v. Burnett, 6 Miss. 


FRAUD 


have resulted.* 


But, 


165, 35 AmD 425. 

Mo. .—Hitchcock v. Baughan, 44 Mo. 
A. 4 

Nebr.—Hoock v. Bowman, 42 Nebr. 
80, 60 NW 389, 47 AmSR 691. 

N. H.—Newell v. Horn, 45 N. ny 
421. 


N. Y.—Schwenck v. Naylor, 102 N. 
Y. 683, 7 NE 788; Beardsley v. Dunt- 
ley, 69 N. Y. 577; Whitney v. Allaire, 
Ni Yog SO Sandford v. Handy, 23 
Wend. 260. 

N. C.—Walsh v. Hall, 66 N. C. 233. 

Or.—Kabat v. Moore, 48 Or. 191, 85 
P 506; Cawston v. Sturgis, 29 Or. 
331, 43 P 656. 

Ss. D.— Rasmussen v. Reedy, 14 S. 
D..15, 84 NW) 205. 

Utah.—Hecht v. Metzler, 14 Utah 
408, 48 P 37, 60 AmSR 906. 

Wash.—Freeman vv. Gloyd, 43 
Wash. 607, 86 P 1051; Phinney v. 
Hubbard, 2.Wash. T. 369, 8 P 533. 

Wis.—Nelson v. Allen, 117 Wis. 
91, 98 NW 807; Castenholz vy, 
82 Wis. 30, 51 NW 4382. 

Eng. —Dyer v. Hargrave, 
Jr. 505, 32 Reprint 941. 

[a] Applications of rule.—(1) 
Vendor pointing out wrong line 
fences. Petrie v. Ludwig, 41 Ind. A. 
310, 83 NE 770. (2) Misrepresenta- 
tion that a city lot was above the 
grade established for city streets. 
Dinwiddie v. Stone, 52 SW 814, 21 
KyL 584. (38) Location of city lots 
where the adjacent streets had not 
been laid out. Hoock v, Bowman, 42 
Nebr. 80, 60 NW 389, 47 AmSR 691. 
(4) Land eleven miles from a city 
represented as only four miles dis- 
tant. Gardner v. Mann, 86 Ind. A. 
694, 76 NE 417. 

52. Lofgren v. Peterson, 54 Minn. 
343, 56 NW 44. 

53. Dresher v. Becker, 88 Nebr. 
619, 1830 NW 275. 

54. See supra § 69. 

55. Lawson v. Vernon, 38 Wash. 
422, 80 P 559, 107 AmSR 880. 

[a] Application of rule.—Location 
of brush-covered land where stakes 
of original survey were gone. Law- 
son v. Vernon, 38 Wash. 422, 80 P 
559, 107 AmSR 880. 

56. Ida.—Taylor v. Lytle, 26 Ida. 
97, 141 92: 
sande Compal v. Frankem, 65 Ind. 
- lowa.—Bean v. Bickley, 187 Iowa 
689, 174 NW 675; Shuttlefield v. Neil, 
163 Iowa 470, 145 NW 1; McGibbons 
v. Wilder, 78 Iowa 531, 43 NW 520. 

Minn.—Griffin v. Farrier, 32 Minn. 
474, 21 NW 553; Porter v. Fletcher, 
25 Minn. 493. 

Nebr.—Hoock v. Bowman, 42 Nebr. 
Fo, ne NW 389, 47 AmSR 691. 


Heller, 
10 Ves. 


Y.—Sandford v. Handy, 23 
Wend. 260. 
Utah.—Hecht v. Metzler, 14 Utah 
408, 48 P 37, 60 AmSR 906. 
Wash.—Walker vy. Callender, 109 


Wash. 51, 187 P 380. 

57, Ala.—Shahan v. Brown, 
Ala. 534, 52 S 737; Foster v. Kennedy, 
38 Ala, 359, 81 AmD 56; Munroe y. 
Pritchett, 16 Ala. 785, 50 AmD 203. 

Me.—Leavitt v. Seaney, 113 Me. 
119, 93 A 46; Roberts v. Plaisted, 63 
Me. 335. 

Minn.—Ohlson vy. Orton, 28 Minn. 
36, 8 aN 878. 

N. Y.—Schwenk v. Naylor, 102 N. 


Y. 683, 7 NE 788 [rev 50 N. Y. Super. 


57]; Clark v. Baird, 9 N. Y. 188, Seld. 
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[§ 101 


fications applicable to the elements of fraud gen- 
erally,®® a representation as to the location or boun- 
daries must be other than a mere expression of 
opinion,®® must have been material,®4 must have 
been made with knowledge,®2 must have been relied 
on,®* believed by the representee,** and injury must 


So it has been held that fraud 


cannot be predicated upon representations made if 
the hearer has made an inspection and has had 
equal opportunity to form his own judgment.®* The 


187, 7 Barb. 64. See Beardsley v. 
Duntley, 69 N. Y. 577 (holding that 
a purchaser is not bound to know 
what land is contained in the de- 
scription in his contract or deed, and 
fraud may be predicated upon repre- 
sentations that the description cov- 
ns lands not actually included there- 
in 

N. C.—Ramsey v. Wallace, 100 N. 
C.” 15, 6 SEH 6385. Walsh v. Hall, 66 
IN SECOHAEISS, 2283 Loverr Credle v. Swin- 
dell, 63 N. C. 305; Lytle v. Bird, 48 
N. C. 222 which held that the rule of 
caveat emptor required a survey by 
the purchaser]. 

58. O’Neill v. Conway, 88 Conn. 
651, 92 A 425; Kirkland v. Lott, 3 Ill. 
13, 33 AmD 435 

Right of fraud feasor to plead the 
negligence of his victim in general 
see supra § 66. 

59. See supra §§ 6-85. 

60. Stow v. Bozeman, 29 Ala. 397. 

Cr pone generally see supra §§ 


20-24 

gi. Powers v. Fowler, 157 Mass. 
318, 32 NE 166; Como Orchard Land 
Conny. Markham, 54 Mont. 438, 171 P 
274; Hecht v. Metzler, 14 Utah 408, 
48 P37, 60 AmSR 906. 

Materiality generally 
§§ 33, 34 

62. 


see Supra 


_ Holmes v. Clark, 10 Iowa 423- 
(adding that scienter does not 


in- 
clude representations made in ig- 
norance of their truth). See also 


supra § 35 note 18 [d]. 

{a] Rule applied.imWhere plain- 
tiff relied upon misrepresentations as 
to the boundaries of realty made to 
plaintiff by the principal and also by 
the principal’s agents, plaintiff could 
not recover for deceit in an action 
against the agents because the latter 
acted in honest ignorance and relied 
on the principal’s statement as much 
as did plaintiff. Larson v. Fetter- 
man, 23 Pa. Dist. 310, 42 Pa. Co. 57. 


_ (b] Honest mistakes.—Boundar- 
ics. Allinder v. Bessemer Coal, etc., 
Co., 164 Ala. 275, 51 S 234; Tarault 


v. Seip, 158 N. C. 363, 74 SE 3. 
PS ite nc generally see supra §§ 35— 


63. Taradult v. Seip, 158 N. C. 363, 
74 SE 3; Sulkin v. Gilbert, 218 Pa. 
255, 67 A 415 

[al Other inquiry not conclusive 
against reliance—DLamb v. Levy, 77 
Wash. 511, 137 P 1024. 

{b] Failure to make second ex- 
amination not negligence.—Nelson v. 
oN ta Trust Co., 52 Wash. 258, 100 P 

rages! generally see supra §§ 57— 


64. Fagan v. Newson, 12 N. C. 20. 

Belief of injured party senerally 
see supra §§ 55, 56: 

65. Pamplin vy. Rowe, 100 Ark. 144, 
139 SW 1105. 
eects generally see supra §§ 77— 


66. Ark.—Wilson v. Strayhorn, 26 
Ark, 28; Hill v. Bush, 19 Ark. 522. 

Minn.—Brooks _y, Hamilton, 15 
Minn. 26. 

Mo.—Dunn v. White, 63 Mo. BUSS hse 
Hitchcock v. Baughan, 36 Mo. A. 216. 

Nebr.—Morrow v. Laverty, 77 
Nebr. 245, 109 NW 150. 

N. J.—Kafka v. Grant, 73 N, J. L. 
451, 63 A 900. 


[a] For example, where represen- 
tations as to the dimensions of prop- 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number. 


t 


§§ 101-103] ’ 


rules imposing liability for representations made in 
culpable ignorance of. their truth,°7 or as to the 
assertion of knowledge not possessed by the 
speaker,®® or as to innocent mistake as to matters 
peculiarly within the knowledge. of the speaker,®® 
have been applied to representations as to bounda- 
So, in accordance with principles already 
stated,”? it has been held that, although they were 
matters of record, redress could: be had for mis- 
representation or concealment with 
boundaries *” or location.7* Whether in a given case 
misrepresentations as to the boundaries or location 
are expressions of opinion or statements of fact 
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erty were avowedly an approximation 
and plaintiffs examined the property 
and could have measured its exact 
dimensions had they wished, fraud 
could not be predicated upon error in 
Such representations. Kafka v. 
Grant, 73 N. J. L. 451, 63 A 900. 


Independent investigation gener- 
ally see supra § 75. 
67. O’Neill v. Conway, 88 Conn. 


, 651, 92 A 425; Davis v. Central Land 
Co., 162 Iowa 269, 143 NW 10738, 49 
LRANS 1219; Stott v. Martin, (W. 
eS) 104 SE 157. See also supra 


[a] Illustrations.—(1) Misrepre- 
sentations as to the dimensions of a 
given lot made positively but based 
on guesswork and memory were ac- 
tionable, although the speaker had 
no intention to lie about said lot’s 
boundaries. O’Neill v. Conway, 88 
@Wonn., 651, "92 A “425. (2) Agents 
who, in negotiating the sale of a lot 
without knowing whether it extended 
to an alley or not, asserted as of 
their own knowledge that it did were 
held liable in damages for the false 
representation. Davis v. Central 
Land Co., 162 Iowa 269, 143 NW 
1073, 49 LRANS 1219. 

Reckless ignorance generally see 
Supra § 40. 

68. Smith v. Packard, 152 Iowa 1, 
130 NW 1076. 

See supra § 50. 

Oo. Mo.—Hume v. 
Mo. A. 651. 

Nebr.—Donelson v. Michelson, 178 
NW 219. 

Or.——-Purdy v. Underwood, 87 Or. 
56, 169 P 536. 

Wash.—Bradford v. Adams, 73 
Wash. 17, 131 P 449; Lawson v. Ver- 
non, 388 Wash, 422, 80 P 559, 107 
AmSR_ 880. 

W. Va.—Stout v. Martin, 104 SE 
“NS 

Wis.—Davis v. Nazum, 72 Wis. 439, 
40 NW 497, 1 LRA 774; Bird v. 
Kleiner, 41 Wis. 134. 

fa] “True as far as I know” held 
not a misrepresentation. Hume v. 
Brelsford, 51 Mo. A. 651. } 

71. See supra § 70. 

72. Lynch v. Mercantile Trust Co., 
18 Fed. 486, 5 McCrary 623; Hoock 
v. Bowman, 42 Nebr. 80, 60 NW 389, 
47 AmSR 691. But see Silver v. 
Frazier, 3 Allen (Mass.) 382, 81 AmD 
662 (where plaintiff sued for dam- 
ages alleged to have arisen from de- 
fendant’s misrepresentations to plain- 
tiff’s agent as to the true boundary 
line of plaintiff’s property, such mis- 
representation inducing such agent 
to build a house ata place other than 
directed by plaintiff, and it was held 
that plaintiff could not recover be- 
cause the agent lacked ordinary pru- 
dence in acting upon defendant’s rep- 
resentations without consulting the 
public records to ascertain their 
truth. A second ground of decision 
was that the agent’s disobedience of 


Brelsford, 51 


orders, not defendant’s representa- 
tions, was the proximate cause of 
injury). 


73. McGibbons vy. Wilder, 78 Iowa 
531, 43 NW 520; Bonness v. Felsing, 
97 Minn. 227, 106 NW 909, 114 AmSR 


707. 
[a] Size and location of city lots. 
—Bonness v, Felsing, 97 Minn. 227, 


106 NW 909, 114 AmSR 707. 


FRAUD 


‘ 


volved.*4 
[§ 102] 
eral. 


[§ 103] 2. 
respect to 


74. See Foster v. Kennedy, 38 Ala. 
359, 363, 81 AmD 56 (“The law does 
not pronounce representations as to 
the boundaries of land .. . to be ex- 
pressions of opinion. They may be 
either statements of facts, ar state- 
ments of opinion; and it is for the 
jury to decide whether they are one 
or the other’). 

75. U. S.—Southern Dev. Co. v. 
Silva, 125 U. S. 247, 8 SCt 881, 31 L. 
ed. 678. 

Cal.—Nunnan vy. Sutter County 
Land Co., 81 Cal. 1, 22 P 515, 6 LRA 
219; Rendell v. Scott, 70 Cal. 514, 

Pe TOF 
pane eapenersa tk v. Jerome, 112 Ill. A. 
o . 

Kan.—Abmeyer v. Horton First 
Nat. Bank, 76 Kan. 877, 92 P 1109. 


Me.—Holbrook v. Connor, 60 Me. 
578, 11 AmR 212. 

Mass.—Parker v. Moulton, 114 
Mass. 99, 19 AmR 315; Gordon v. 
Parmelee, 2 Allen 212. 

Minn.—Wilkinson v. Clauson, 29 
Minn. 91, 12 NW 147. 

Vt.—Belka v. Allen, 82 Vt. 456, 
4638, 74 A 91. 

Wash.—English v. Grinstead, 12 


Wash. 670, 42 P 121. 

Wis.—Montreal River Lumber Co. 
v. Mihills, 80 Wis. 540, 50 NW 507. 

“Statements of quantity, quality 
and value are usually ‘held to be ex- 
pressions of opinion and therefore 
not actionable.” Belka v. Allen, 
supra. 

Cross references: 

Dealer’s talk see supra § 27. 

Expressions of opinion in general 
see Supra § 20 et seq. 

peecicvous and promises see supra 

§ 25. 

76. U. S.—Mather v. Barnes, 146 
Fed. 1000; Strand v. Griffith, 97 Fed. 
854, 838 CCA 444; Green v. Turner, 
80 Fed. 41 [aff 86 Fed. 837, 30 CCA 
427]; Henderson v. Henshall, 54 Fed. 
320, 4 CCA 357. 

Cal.—Crandall v. Parks, 152 Cal, 
772, 93 P 1018; Gifford v. Carville, 29 
Cal. 589. 

Tll—Allen v. Henn, 197 Ill. 486, 
64 NE 250; Ladd v. Pigott, 114 Ill. 


647, 2 NE 508. P 

Mass.—Stroud v. Pierce, 6 Allen 
413. 

Minn.—Bonness v. Felsing, 97 
Minn. 227, 106 NW 909, 114 AmSR 
707; Haven v. Neal, 438 Minn. 315, 
45 NW 612. 

Mo.-—Judd v. Walker, 114 Mo. A. 
128, 89 SW 558. 

Nebr.—Cressler v. Rees, 27 Nebr. 


515, 48 NW 3638, 20 AmSR 691. 

N. H.—Messer v. Smyth, 59 N. H. 
41. 

N. Y.—Van Epps v. Harrison, 5 
Hill 63, 40 AmD 314. 

N: .G-=May-” vs Loomis, 140° N./ C. 
850, 52 SH 728. 

Wis.—Benolkin v. Guthrie, 111 
Wis. 554, 87 NW 466; Horton v. Lee, 
106 Wis. 439, 82 NW 360. 

See Robey v. Craig, (Tex. Civ. A.) 
172 SW 203 (holding that one leas- 
ing realty from the owner has the 
right to rely upon the latter’s rep- 
resentations as to quantity and 
quality because the owner is pe- 
culiarly cognizant thereof). 

77. WMisrépresentations in particu- 
lar transactions see Sales ,35 Cyc 


C. Quantity and Quality—1. 
Misrepresentations as to quantity and quality 
are frequently regarded as mere expressions of opin- 
ion and therefore held nonactionable.™® 
misrepresentations may be actionable where they 
are made as statements of fact.7® 
Quantity.77 
ments of fraud 7® are present, relief may be had for 
| misrepresentations as to the quantity of real7® or 
personal ®° property. Misrepresentations as to quan- 
tity are not actionable where stated as mere expres- 
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depends upon the particular circumstances in- 


In Gen- 
But such 


Where the other ele- 


73]; Vendor and Purchaser [39 Cyc 
1257, 1287]; and other particular 
titles referred to ante p 1052. 

78. Elements of fraud see supra 
§§ 6-89. 

79. Ala.—Berry v. Wooddy, 16 
Ala. A. 348, 77 S 942 [writ of cer- 


tiorari den 78:.S 988 mem]; Max- 
ba v. Sherman, 172 Ala. 626, 55 S 


Ark.—Danielson v. Skidmore, 125 
Ark. 572, 189 SW 57. 

Iowa.—Boddy v. Henry, 113 Iowa 
462, 85 NW 771, 53 LRA 769, 126 
Iowa 31, 101 NW 447. 

Me.—Allan v. Westcott, 115 Me. 
180, 98 A 630; Ladd v. Putnam, 79 
Me. 568, 12 A 628. 

Mich.—Starkweather v. Benjamin, 


32 Mich. 305. 

Minn.—Stearns  v. Kennedy, 94 
Minn. 439, 103 NW 212; Porter v. 
Fletcher, 25 Minn. 493. 

Mo.—Judd v. Walker, 215 Mo. 312, 


114 SW 979 [appr 114 Mo. A, 128, 


89 SW 558]; Leicher v. Keeney, 98 
Mo. A. 394, 72 SW 145. 
N. H.—Coon v, Atwell, 46 N. H. 


510. 

N. Y.—Schwenck v. Naylor, 102 
N. Ye 683,07 NB 788) [rev 503Ni Xe 
Super. 577]; Clark v. Baird; 9 N. Y: 
183, Seld. 187; Whitney v. Allaire, 1 
N. Y. 305° {aff 4. Den. 554]; ‘Allaire 
v. Whitney, 1 Hill 484; Ward@l v. 
Fosdick, 13 Johns. 325, 7 AmD 383. 

Okl.—Miller v. Wissert, 38 Okl. 
808, 184 P 62. 

Or.—Purdy v. Underwood, 87 Or. 
56, 169 P 536; Cawston v. Sturgis, 
29 Or. 331, 43 P 656. 

Pa.—Griswold v. Gebbie, 126 Pa. 


3538, “17 JAG 673, 12) -AmSR 878 | faft 
6) Pas Com 212i: 
Vt.—Cabot v. Christie, 42 Vt. 121, 


De Asiiee er oiliors 34 
Wits torcoe 

Wis.—Westra v. Roberts, 156 Wis. 
230, 145 NW 773. 

Can.—Bculter v. Stocks, 47 Can. 
S. C. 440, 49 CanLJ 232, 10 DomLR 
316 [aff 5 DomLR 268, 3 OntWN 
1397, 22 OntWR 464]. 

Ont.—Stocks v. Boulter, 3 OntWN 
1397, 22 OntWR 464, 5 DomLR 268. 

See also Speed v. Hollingsworth, 
54 Kan. 436, 38 P 496 (where the 
misrepresentations related to the 
acreage in corn, oats, and bottom 
land). 

{a] In North Carolina the pres- 
ent rule is in harmony with the text. 


Harlow v. Green, 


Pate. v. Blades; 163.N. ©7267, 79 
SE 608; May v. Loomis, 140 N. C. 
850, 52 SE 728; Walsh v. Hall, 66 


N. C. 2338 [aN overr Credle v. Swin- 
dell) 63° NM Gen s0d) iytlemivn 7 Byind: 
48 N. C. 222]. 

go. Stewart v. Wyoming Cattle 
Ranche Co., 128 U. S. 383, 9 SCt 101, 
32 L. ed. 439; Stones v. Richmond, 


ot Mo. A. its Darean Vv. Hillis) (si 
Tex. 194, 16 SW 789. See also Cole 
v. Smith, 26 Colo. 506, 58 P 1086 


(where recovery for alleged misrep- 
resentations concerning the number 
of cattle in a ranging herd was de- 
nied because .to the purchaser’s 
knowledge there had been no round- 
up since their purchase by the ven- 
dor several years previous, and 
being experienced cattlemen both 
parties knew the number could be 
estimated only approximately). 
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sions of opinion,®! and this is especially true where 
the hearer has made an inspection.*? 
representations may constitute remediable fraud 
where made as statements of fact,’* especially if the 
truth was peculiarly within the speaker’s knowl- 
edge ** and difficult for the hearer to ascertain,®® or 
if artifice was used to prevent investigation.®® 
qualifications 
stated 87 are applicable as to the necessity of scien- 
ter 88 and as to the liability for representations 


general -rules and_ their 


[a] Number of cattle in ranging 
herd.—Stewart v. Wyoming Cattle 
Ranche Co., 128 U. S. 383, 9 SCt 101, 
32 L. ed. 439. 

[b] Stock of goods in a grocery 
store.—Stones v. Richmond, 21 Mo. 
2 Ni Lye ea 
‘ fe] Sheep in herd.—A_represen- 
tation that there are five thousand 
head of sheep when in fact there 
are only four thousand four hun- 
dred and one, is material and ac- 
tionable fraud. Dargan v. Ellis, 81 
Tex. 194, 16 SW 789. 

81. Aja.—East v. Worthington, 88 


Ala, 537, 7 S 189. 
Colo.—Cole v. Smith, 26 Colo. 506, 
Me.—Holbrook v. 

578, 11 AmR 212. 

-Mo.—Nauman v. Oberle, 90 Mao. 
oN. J.—Kafka v. «Grant, 73 N. J. 
L. 451, 63 A 900. ; 

Wis.—Morrison v. Koch, 32 Wis. 

[a] Misrepresentations as to par- 
ticular matters held not actionable. 
—(1) Number of cattle on a range. 
1086. (2) Number of hides in a lot. 
Nauman v. Oberle, 90 Mo. 666, 3 SW 
380. (3) Quantity of water dis- 


58 P 1086. ' 

Connor, 60 Me. 
666, 3 SW 380. 
254. 
Cole v. Smith, 26 Colo. 506, 58 P 
tharged from a mill dam. Morrison 


vi Koch, 32 Wis. 254. (4) Extent 
of oil deposits. Holbrook v. Con- 
nor, 60 Me. 578, 11 AmR 212. (5) 


Cubie ‘contents of a piece of grad- 
88 Ala. 


ing. East v. Worthington, 
BBO 1G teva Rete 

82. Baird v. Gibberd, (Ida.) 189 
P 56. 

[a] Diustration.—Where plaintiff 


and defendants both inspected de- 
fendants’ hay field when the har- 
vesting was being completed and the 
Jast year’s crop was then stacked 
upon the field, defendants’ expres- 
sion of opinion as to the quantity of 
such crop was not actionable be- 
cause plaintiff was in as good a po- 
sition to judge of the facts as were 


defendants. Baird v. Gibberd, (Ida.) 
1891. P $6. 

Reliance generally see supra §§ 57— 
76%. 

83. Mont.—Koch v. Rhodes, 57 
Mont, 447, 188 P 933. 

N. Y.—Mason v. Raplee, 66 Barb. 
180, 


Va.—Rorer Iron Co. v. Trout, 83 
Va. 397, 2 SE 713, 5 AmSR 285. 

Wash.—Breese v. Hunt, 67 Wash. 
$98,121 P 853. 

Wis.—Rogers v. Rosenfeld, 158 
Wis, 285, 149 NW 33. 

fa] Hele sadisrepresentations of 
fact.—(1) Representations of de- 
fendant vendor inducing. plaintiff 
purchaser to buy mining stock that 
“there was ore enough on the dump 
to run the mill five years.” Rogers 
‘v. Rosenfeld, 158 Wis. 285, 149 NW 
35. (2) Number of horses owned by 
a livery company. Breese v. Hunt, 
67 Wash. 398; 121 P 853. (3) A rep- 
‘resentation on selling stock in a salt 
manufacturing company that the 
supply of water was such that the 
‘well could not, by pumping, be ex- 
hausted. Mason v. Raplee, 66 Barb. 
(N. Y.) 180. (4) A, false statement 
by an expert hydraulic engineer as 
to the daily supply of water from a 
certain source. Tacoma v, Tacoma 
Light, ete, Co. 17 Wash. 458, 50 P 


FRAUD 


But such mis-+ 


The 
already 


55 [rev 16 Wash. 288, 47 P 738]. 
(5) A representation by the vendor 
to induce the purchase of land that 
in an erdinary season he never cut 
less than two hundred tons of hay 
from a meadow. Koch v. Rhodes, 
57 Mont. 447, 188 P 938. (6) State- 
ment inducing owner to lease mine, 
that lessees were about to enter 
upon . extensive mining operations 
and had at hand the means of min- 
ing such a quantity of ore daily that 


every night the owner would re- 
ceive not less. than ten dollars 
royalty. Rorer Iron Co. v. Trout, 


83. Van 39% 228 SHKT03-— 5 LAMSR A285. 
84. Abmeyer v. Horton First Nat. 
Bank, 76. Kan. 877, 92 P1109; Stones 
v. Richmond, 21 Mo. A. 17; Leasure 
v. Hughes, (Okl.) 178 P 696, 698. 

“When a seller misrepresents the 
quantity of the subject-matter of 
the sale, and he is in a position to 
know the quantity or to form a 
reasonably accurate estimate there- 
of, and the purchaser is not in such 
position, and the seller falsely or 
fraudulently misrepresents the quan- 
tity, and such misrepresentation is 
relied upon by the purchaser, such 
misrepresentation amounts to fraud.” 
Leasure v. Hughes, supra. 

Means of knowledge generally see 
supra § 22. 

85. Teague v. Hall, 171i Cal. 668, 
154 P 851; Lewis v. Jewell, 151 
Mass, 345, 24 NE 52, 21 AmSR 454. 

sé. Garr v. Alden, 139 Mich, 440, 
102 NW 950. - 

Preventing investigation generally 
see supra § 71. 

87. See supra §§ 35-438. 

88. Joliffe v. Baker, 11 Q. B. D. 
aoe Banks v. Pearson, 20 DomLR 

[a] Subsequent knowledge.—Where 
defendant made an erroneous but 
honestly believed statement as to 
the quantity of land in a farm, and 
neglected to communicate subse- 
quently acquired information as to 
the true quantity, such neglect could 
not operate back and make repre- 
sentations honestly made in the 
course of negotiations that were en- 
tirely completed willfully false, and 
fraudulent. Pettigrew v. Chellis, 41 
ING BELT 95. 

} Scientexr generally see supra §§ 35-— 

BY 


89. Richards v. Frederickson, 171 
Iowa 669, 153 NW 151; George v. 
Kurd yO wwWasny eerie lL OSi Rei o6os 
Morrison v. Connor, 17 OntWN 181. 

Reckless ignorance generally see 
supra § ; 

90. Worcester v. Cook, 220 Mass. 
539, 108 NE 511; Starkweather v. 
Benjamin, 32 Mich, 305; Kelley’ v. 
Peeples, 192 Mo. A. 435, 182 SW 
809; Judd v. Walker, 114 Mo. A. 
128, 89 SW 558; Leicher v. Keeney, 
110. Mo.. A; 292,.85 SW 920. 

[a] For example.—(1) Where to 
defendant’s knowledge plaintiff was 
a stranger to certain land, ignorant 
of the number of acres, and could 
not ascertain the acreage by inspec- 
tion or ordinary investigation, de- 
fendant’s misrepresentations of acre- 
age were remediable fraud. lLeicher 
v. Keeney, 110 Mo. A. 292, 85 SW 
920. (2) The doctrine that, where 
both parties have equal means of 
judging, there is no fraud, is not 
applicable to a misrepresentation as 


ir - “- ahs 


[§ 103 


made in culpable ignorance of their truth,®® and dif- 
ficult for the hearer to ascertain,®®° because of the 
large size of the tract in question,®! or its irregular 
shape,®? where artifice is used to prevent investiga~ 
tion,®* or where confidence is expressly placed ix 
the speaker.®* Under the principles already stated 9 
it has been held that, although they were matters 
of record, redress could be had for misrepresenta- 
tion or concealment with respect to quantity. 
Acreage or area. False and positive statements 


to the quantity of land in a parcel 
defendant was selling; for it will 
not be presumed that people gen- 
erally can judge with accuracy by 
the eye of the contents of a parcel 
of land, but the maxim that one who 
dissuades another from inquiry, and 
deceives him, to his prejudice, iS re- 
sponsible is in point. Starkweather 
vy. Benjamin, 32 Mich. 305. (38) 
Caveat emptor does not apply to a 
deficiency in the represented acreage 
which is not apparent or within the 
observation of the purchaser while 
viewing the lands. Judd v. Walker, 
114 Mo. A.'128, 89 SW 558, (4) The 
purchaser of timber land was en- 
titled to rely upon the seller’s rep- 
resentations of acreage where the 
true acreage could not be ascertained 
by inspection. Worcester v. Cook, 
220 Mass. 539, 108 NE 511. (5) A 
broker employed to sell land by the 
acre, who falsely represents the 
acreage materially in excess of the 
real acreage, ascertainable by the 
purchaser by a survey only, is 
guilty of actionable fraud, where 
the representations are relied on by 
the purchaser, who had no reason to 


believe that the representations 
were false: Kelley v. Peeples, 192 
Mo. A. 435, 182 SW 809. 


Knowledge and means of knowl- 
edge generally see supra §§ 68-71. 

91. Boddy v. Henry, 126 Iowa 31, 
101.NW 447; Torbitt v. Hayes, (Mo. 
A.) 196 SW 788; Whittaker v. Mil- 
ler, 188 Mo. A. 412, 174 SW 115. 

[a] Applications of rule.—(1) One 
hundred and fifty-two acres repre- 
sented as one hundred and seventy- 
six. Whittaker v. Miller, 188 Mo. A. 
412, 174 SW 115. €2) Three hundred 
and twenty-one acres represented as 
three hundred and _ seventy-four. 
Torbitt v. Hayes, (Mo. A.) 196 SW 


788. 

92. .Judd v. Walker, 114 Mo. A. 
128, 89 SW 558 [appr 215 Mo. 312, 
114 SW -9791; McCabe v. Kelleher, 
90 Or. 45, 175 P 608; Cawston v. 
Sturgis, 29 Or. 831, 43 P 656; George 
v. Kurdy, 92 Wash. 277, 158 P 965; 
Arrowsmith v. Nelson, 73 Wash. 658, 
132 P 743; Westra v. Roberts, 156 
Wis. 230, 145 NW 778. 

93., Leicher vy. Keeney, 98 Mo. A. 
394, 72 SW 145; Hill v. Brower, 76 
INO 124. 

[a]. For example (1) recovery 
may be. had for misrepresentations 
of acreage where plaintiff was in- 
duced to forego inquiry through sur- 
vey by defendant’s statement that 
defendant had a survey made which 
showed the acreage to be as repre- 
sented. Leicher v. Keeney, 98 Mo. 
A. 394, 72 SW 145. (2) If there is 
artifice to prevent inquiry misrep- 
resentations as to the number of 
acres in a tract of land will amount 


oy ae Hill. v. Brower, 76 N. C. 

94, Brown v. Le May, 101 Ark. 
95, 141 SW 759. 

95. See supra § 70. 

96. Bonness y. Felsing, 97 Minn. 
227, 106 NW 909, 114 AmSR 707; 
ae v. Wissert, 38 Okl. 808, 134 

[al For example.—In an action 


against a vendor for falsely repre- 
senting the quantity of land, it is 
no defense that the purchaser might 
have ascertained the falsity of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 


pice hile 


§ 103] 


as to the acreage or area of land are usually regarded 
as actionable misrepresentations of fact,’ and the 
use of qualifying expressions such as ‘‘about’’ and 
‘more or less’’ will not preclude recovery for 
fraud where there is a large discrepancy between 
the actual acreage and the represented acreage.°® 
But misrepresentations as to acreage are not action- 
able where made as mere expressions of opinion,%? 
except where there is a dishonest expression of 
opinion which may constitute fraud.t 
be inferred from a large discrepancy between the 


representations by a survey or by 
reference to the official plats and 
records. Miller v. Wissert, 38 Okl. 
808, 1384 P 62. 

97. Cal—Woodson v. Winchester, 
16 Cal. A. 472, 117: P 565. See also 
Holton v. Noble, 83 Cal. 7, 23 P 58 
(where, in refusing relief on other 
grounds, the court stated by way of 
dictum that a misrepresentation of 
acreage inducing a lease could be a 
valid defense to an action for un- 
paid rent). 


Conn.—Lovejoy v. Isbell, 73 Conn. 
368, 47 A 682. 

Jowa.—Lundy wv. Surls, 144 Iowa 
670, 123° NW: 337. 

Kan.—Disney v. Lang, 90 Kan. 
a) seal lisse fin 22 tasy(72 ol 

Minn.—Stearns v. Kennedy, 94 
Minn. 439, 103 NW 212. 

Miss.—Vincent v. Corbett, 94 Miss. 
46, 47 S 641, 21 LRANS 85. 

Mo.—Hastings v. Swindle, (A.) 
226 SW 71; Judd v. Walker, 114 Mo. 


AL 128,) 89) Siwe 558. 

N. H.—Sipola v. Winship, 74 N. H. 
240, 66 A 962. 

N. Y.—O’Connor v. Philipsen, 74 


Hun 69, 26 NYS 359. 
5 N. C.—wWilson v. Sykes, 84 N. C. 
15. 

Okl.—Miller v. 38 OKI. 
808, 184 P 62. 

vVt.—Cabot v. Christie, 42 Vt. 121, 
1-AmR 343. 

Wis.—Westra v. Roberts, 156 Wis. 
230, 145 NW 773. 
Can.—Eaton v. Dunn, 5 DomLR 
604, 11 EastLR 52. 

“Representations of a vendor as 
to the quantity of land in a tract 
which he offers for sale are not 
mere matters of opinion, but are 
material, and the vendee may rely 
upon them, unless, by the exercise 
of ordinary prudence, he may read- 
ily ascertain their falsity.” Stearns 
v. Kennedy, 94 Minn. 439, 444, 103 
NW 212, 214. , 


Wissert, 


[a] Subject of accurate knowl- 
-edge.—The quantity of land in a 
farm is a matter upon which accu- 


rate or approximately accurate 
knowledge is possible, and a repre- 
sentation made as of the vendor’s 
own knowledge that a farm contains 
a certain number of acres is not an 
expression of opinion but an asser- 
tion of fact. Cabot v. Christie, 42 
AW ley Gembibr a ya\nagtl Ady Nici ke )p 

[b] Held actionable.— (1) False 
statements as to the amount of acre- 
age bearing fruit trees. Woodson v. 
Winchester, 16 Cal. A. 472, 117 P 
565. (2) Misrepresentations as to 
the acreage of tillage land. Sipola 
vy. Winship, 74 N. H. 240, 66 A 962. 
(3) Representations as to amount of 
plowable land. Westra _v. Roberts, 
156 Wis. 230, 145 NW_ 773. (4) 
False report as to the result of a 
survey. Wilson v. Sykes, 84 N. C. 
215. (5) Owner’s positive statement 
as to number of acres of cleared 
Jand. Vincent v. Corbett, 94 Miss. 
46, 47 S 641, 21 LRANS 85. (6) 
Statement of quantity of land oc- 
cupied by railroad right of way. 
Disney v. Lang, 90 Kan. 309, 133 P 
572. (7) Representations as to the 
acreage under cultivation. Hastings 
vy. Swindle, (Mo. A.) 226 SW 71. 

[ec] Merely showing abstract stat- 
ing quantity of land appearing of 
record, although greater than actual 
quantity, is not actionable. Lundy 


FRAUD 


Fraud may 
hearer has made 


v. Surls, 144 Iowa 670, 123 NW 337. 

98. Boddy v. Hénry, 126 Iowa 31, 
101 NW 447. 

99. Eankson v. Lagerlof, (lowa) 
75 NW 661; Messerli v. Bantrup, 
(Mo. Aw) 216 SW 825; Torbitt v. 
Hayes, (Mo. A.) 196 SW 788; Saxby 
v. Southern Land Co., 109 Va. 196, 
63 SE 423. 

Expressions of opinion in general 
see supra §§ 20-24. 

1. Stebbins v. Eddy, 22 F. Cas. 
No. 13,342, 4 Mason 414. See Sipola 
v. Winship, 74 N. H. 240, 66 A 962 
(where the court held defendant’s 
statements as to the acreage of till- 
age land to be actionable misrepre- 
sentations of fact and added obiter, 
that even misrepresentations of 
opinion as to acreage ,might conceiv- 
ably be actionable). 

pers of mind as a fact see supra 


2. See Perkins Mfg. Co. v. Wil- 
liams, 98 Ga. 388, 25 SE 556 (where 
it was held that a representation 
that the acreage was six hundred 
and seventy-two, when in fact it 
was four hundred sixty-five and one 
half, showed a discrepancy so. great 
as to require a charge of fraud as a 
matter of law). 

8. Judd v. Walker, 215 Mo. 312,. 
114 SW 979; Stone v. Burns, (Tex. 
Giv. A.) 200 Sw 1122; Farris wv. 
Gilder, (Tex. Civ. A.) 115 SW 645. 


4 Judd v. Walker, 114 Mo. A. 
128, 89 SW 558. 
5. U. S.—Walker v. Walbridge, 


136 Fed. 19, 68 CCA 569 [certiorari 
den 199 U. S. 605, 26 SCt 746, 50 
Leeds 8cO4e 

Ida.— Taylor v. Liytle, 26 Ida. 97, 
141 P 92: 

Tll.—Antle v. Sexton, 137 Ill. 410, 


27 NE 691; Ladd v. Pigott, 114 Tl. 
647, 2 NE 503; Hiner v. Richter, 
51 Ill. 299; Peake v. Walton, 52 Ill. 
Aao 0" 


Ind.—Ledbetter v. Davis, 121 Ind. 
119, 22 NE 744; Cravens v. Kiser, 
4 Ind. 512; Yost v. Shaffer, 3 Ind. 
331, 56 AmD 509; Petrie v. Ludwig, 


41 Ind. A. 310, 88 NE 770; Ludwig 
v. Petrie, 32 Ind. A. 550, 70 NE 
280. 


Iowa.—Boddy v. Henry, 113 Iowa 
462, 85 NW 771, 538 LRA 769. 
Ky.—Upshaw v. Debow, 7 Bush. 
442: Pringle v. Samuel, 1 Litt. 48, 
13 AmD 214; Daniel v. Pogue, Ky. 
Dec. 98, 2 AmD 708. 
Mich.—Garr v. Alden, 139 Mich. 
440, 102 NW 950; Starkweather v. 
Benjamin, 32 Mich. 305. 
Minn:—Stearns v. Kennedy, 94 


Minn. 439, 1083 NW 212; Porter v. 
Fletcher, 25 Minn. 493. 
Mo.—Judd v. Walker, 114 Mo. A. 


128, 89 SW 558 [disappr Mires v. 
Summerville, 85 Mo. A. 183]; Leicher 
v. Keeney, 98 Mo. 394,, 72 SW 145, 
110 Mo. A. 292, 85 SW 920. 

N. H.—Sipola v. Winship, 74 N. H. 
240, 66 A 962; Coon v, Atwell, 46 
N. H. 510. 

Okl.—Miller v. Wissert, 38 Oki. 
808, 811, 134 P 62. 

Pa.—Atherholt v. Hughes, 209 Pa. 
156, 58 A 269. 

Vt.—Maidment v. Frazier, 90 Vt. 
520, 98 A 987. 

“Halse representations: of a ven- 
dor as to the quantity of a tract of 
land he offers for sale are not mere 
matters of opinion, but are material, 
and he cannot avoid their conse- 
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actual acreage and the represented acreage.2 Since 
positive representations as to acreage may ordi- 
narily be relied upon without investigation,? and 
ordinary business prudence does not require a sur- 
vey,* redress may be had even though a survey or 
other investigation would have revealed the falsity 
of the statements relied upon.5 ( 
that a positive representation as to acreage is equi- 
valent to an assurance that such statement is based 
upon measurement.® 


It has been said 


Moreover, the fact that the 
an Inspection of the property will 


quences merely because the vendee 
might have ascertained their falsity 
by a survey of the land or by refer- 
ence to official plats and records.” 
Miller v. Wissert, supra [quot 
Taylor v. Lytle, 26 Ida. 97, 141 P 
92, 94]. 

[a] Failure to measure the acre- 
age of realty did not preclude plain- 
tiffs from the right to rely on de- 
fendant’s representations thereon, 
under the rule that “when it is. es- 
tablished that there has been fraugu- 
lent misrepresentations or willful 
concealment by which the plaintiff 
has been induced to enter into a 
contract, it is no excuse for, nor 
does it lie in the mouth of, the de- 
fendant to say that the plaintiff 
might, but for his own neglect, have 
discovered the wrong and prevented 
its accomplishment.” Maidment v. 
Frazier, 90 Vt. 520, 98 A 987, 990. 

[b] In Massachusetts (1) it has 
been held that, in the absence of 
other fraud, a purchaser of land 
cannot maintain an action of deceit 
against the vendor for false repre- 
sentations as to the number of acres 
in the tract, if the boundaries are 
pointed out, on the ground that the 
purchaser has no right to rely on 
the vendor’s statements as to the 
quantity, but should ascertain it for 
himself. Mooney v. Miller, 102 Mass. 
217; Gordon v. Parmelee, 2 Allen 
212. (2) A later case states that the 
rule of Mooney v. Miller, supra, is 
limited to cases “where the seller 
of real estate shows upon the face 
of the earth its true boundaries... 
and does not fraudulently dissuade 

. . full examination and measure- 
ment and the estate is not so exten- 
Sive or of such character as to be 
reasonably incapable of inspection 
and’ estimate, and there is no rela- 
tion of trust between the parties.” 
Mabardy v. McHugh, 202 Mass. 148, 
152, 88 NE 894, 1832 AmSR 484, 23 
LRANS 487, 16 AnnCas 500. (3) 
Other authority is in substantial 
harmony with the text. Roberts v. 
French, 153 Mass. 60, 26 NE 416, 
25 AmSR 611: See also Massachu- 
setts cases supra § 68 note 92. 

{c] In North Carolina (1) there 
is authority ‘holding that misrepre- 
sentations as to the quantity of land 
contained within certain boundaries 
is not actionable where a survey 


would have disclosed the _ truth. 
Credle v. Swindell, 638 N. C. 305; 
Lytle v. Bird, 48 N. C. 222. (2) But 


both cases holding to such effect 
were expressly disapproved in Walsh 
v. Hall, 66 N. C. 233 and declared 
contrary to the trend of modern de- 
cisions and of no authority since 
the decision of Walsh v. Hall, supra, 
in May v. Loomis, 140 N. C. 850, 52 
SE 728, 731 and Pate v. Blades, 163 
N. C. 267, 79 SE 608. See also North 
Carolina cases supra § 68 note 92. 
Knowledge and means of knowl- 
edge generally see supra §§ 68-71. 
6 See Starkweather v. Benjamin, 
32 Mich. 305, 306 (“It cannot be 
generally true that persons can judge 
of the contents of a parcel of land 
by the eye. When any approach to 
accuracy is needed, there must be 
measurement. When a positive as- 
surance of an area of a parcel of 
land is made by the vendor to the 
vendee, with the design of making 
the vendee believe it, that assurance 
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not of itself prevent recovery,’ unless he relies 
upon bis own judgment,’ nor will redress be denied 
because the hearer has some knowledge of the 
boundaries,® as where the misrepresentor pointed 
The foregoing principles are especially . 
applicable where the area of the land is peculiarly 


them out.1° 


within the speaker’s knowledge." 
Quantity of timber. 


is very material, and equivalent to 
an assurance of measurement’). 

7 Lovejoy v., Isbell, 73 Conn. 
368, 47 A 682; Messerli v. Bantrup, 
(Mo. A.) 216 SW .825; Torbitt v. 
Hayes, (Mo. A.) 196 SW 788 _ (dic- 
tum); Whittaker v. Miller, 188 Mo. 
A. 412, 174 SW 115; George v. Kurdy, 
92 Wash. 277, 158 P 965; Westra v. 
Roberts, 156 Wis. 230, 145 NW 773. 

Independent investigation gener- 
ally see supra § 75. 

8. Port v. Williams, 6 Ind. 219. 

9. Estes v. Odom, 91 Ga. 600, 18 
SE 355; Antle v. Sexton, LS\ti Dl. 
410, 27 NE 691; Cawston v. Sturgis, 
ZOVOYs (Sol nto Pp 656. See Disney v. 
ane is Oman 309) 133) oP) ST zeae 
vendor’s fraudulent representations 
as to the amount of land occupied 
by a railroad right of way, when re- 
lied on by the purchaser, entitle the 
purchaser to recover the consequen- 
tial damages, although he knew of 
the existence of the right of way 
but not its extent). 
O’Neill v. Conway, 88 Conn. 

; Stearns v. Kennedy, 
439, 103 NW 212; Shell 
Roseman, 155 N.:C. 90, 71 SE 
. See Gilbert v. Ledford, 32 SW 
223, 17 KyL 609 (a purchaser of 
land cannot recover of the vendor 
on the ground of fraudulent repre- 
sentations, in that he said he was 
selling him all his land, and did not 
include in the deed a certain tract 
owned by him; the vendor, at the 
time of the sale, having pointed out 
the lands which he claimed to be 
selling, as described in the deed, and 
the omitted tract not having \been 
pointed out, or claimed by him to be 
his land). 

11. Conn.—Lovejoy v. Isbell, 73 

Conn, 368, 47 A 682. 


Tll.—Antle v. Sexton, 137 Ill. 410, 
27 NE 691 [aff 32 Ill. A. 437). 
Ind.—Ledbetter v. Davis, 121 Ind. 


119, 22 NE 744. 

Kan.—Speed v. Hollingsworth, 54 
Kan. 436, 38 P 496. 

Mass.—Mabardy v. McHugh, 202 
Mass. 148, 88 NE 894, 1832 AmSR 
484, 23 LRANS 487, 16 AnnCas 500. 

Mich.—Starkweather v. Benjamin, 
32 Mich. 305. 

Minn.—Porter v. Fletcher, 25 Minn. 
493. 

Miss.—Vincent v. Corbett, 94 Miss. 
46, 47 S 641, 21 LRANS 85. 


Okl.—Miller v. Wissert, 38 OkI. 
808, 184 P 62. 

Or.—Cawston v. Sturgis, 29 Or. 
331, 43 P 656. 

Vt.—Maidment v. Frazier, 99 Vt. 


520, 98 A 987; Cabot v. Christie, 42 
Vitis CATO Res 13), 

[a] Applications of rule. — (1) 
Number of acres of bottom land and 
of growing corn. Speed v. Hollings- 


worth, 54 Kan. 4386, 38 P 496. (2) 
Area of cleared land. Vincent v. 
Corbett, 94 Miss. 46, 47 S 641, 21 
LRANS 85. 

12. Iowa.—Longshore v. Jack, 30 
Iowa 298. 

Mass. — Mooney v. Miller, 102 
Mass. 217. 

Mich. — Chase v. Boughton, 93 
Mich. 285, 54 NW 44. 


N. C.—Frey v. Middle Creek Lum- 
ber Co., 144 N. C. 759, 57 SE 464. 

Alta.—Perry v. Downs, 11 DomLR 
670, 24 WestLR 407. 


Misrepresentations as to the 
quantity of timber on a given piece of land are 
not actionable where mere expressions of opinion,!? 
but may constitute remediable fraud where made 


FRAUD 


13, U. S.—Glaspie v. Keator, 56 
Fed. 203, 5 CCA 474. 

Mich. — Chase v. Boughton, 93 
Mich. 285, 54 NW 44; Holcomb v. 
Noble 69 Mich. 396, 37 NW 497. 

N. H.—Sipola v. Winship, a UNG EL 
240, 66 A 962. 

N. C.—Frey v. Middle Creek Lum- 
ber Co., 144 N. C: 759, 57 SE 464; 
May v. Loomis, 140 N. C. 350, 52 SE 
728. 

Wis.—Mannel v. Shafer, 135 Wis. 
241, 115° NW ‘801. 

See Eaton v. Dunn, 5 DomLR 604, 
11 EastLR 52 (where in the sale 
of lumbering property, defendant 
represented the acreage as greater 
than was the case and in an action 
for fraud defendant pleaded that 
plaintiff was not injured because the 
agreement had stated plaintiff was 
to pay only for the quantity of lum- 
ber actually produced, it was held 
that plaintiff might show he was put 
to expense in preparation for the 
larger operations fairly anticipated 
which would not have been incurred 
if the acreage had been properly 
represented, and that this showed 
injury sufficient to constitute action- 
able fraud). 

14. Copeland v. Tweedie, 61 Or. 
308, 222 ) P3802. 

[a] For example, where timber 
land was situated at a considerable 
distance and was inaccessible except 
by a little used trail through, the 
timber, the purchaser who was with- 
out equal opportunity of knowing 
the truth, had a right to rely upon 
defendant’s representations as to the 
amount of timber standing on the 
land, and could secure redress for 
their falsity. Copeland v. Tweedle, 
61 Or. 303, 122 P 302. 

Knowledge and means of knowl- 
edge generally see supra § 68-71. 

15. Kell v. Trenchard, 142 Fed. 
16273) CCAM 402% Kincaidav.* Price; 
82 Ark. 20, 100 SW 76. See Bon- 
ness v. Felsing, 97 Minn. 227, 106 
NW 909, 114 AmSR 707 (holding 
that where defendants falsely rep- 
resented that a tract of land owned 
by them contained a large quantity 
of standing timber, when in fact it 
contained little if any timber, and 
plaintiffs made an ineffectual at- 
tempt to ascertain the truth respect- 
ing the existence of the timber, such 
ineffectual attempt did not preclude 
recovery for the fraud). 

Independent investigation gener- 
ally see supra § 75. 

16. Representations as affecting 
particular transactions see Sales [35 


Cye 73]; Vendor and Purchaser [39 
Cye 1268]; and other particular 
titles referred to arte p 1052. 
Pr ae Sh pera of fraud see supra 
§§ 6-89. 

18. U. S—Lehigh Zinc, etc., Co. 


v. Bamford,’ 150, U.S) 665774 SCE 
209. vo Ie xed. w2ai5. 
Ala.—Maxwell v. Sherman, 172 
Ala. 626, 55 S 520; Berry v. Wooddy, 
16 Ala. A. 348, 77, S 942 [writ of 
certiorari den 78 S 988 mem]. 
Ark.—Danielson v. Skidmore, 125 
ATE Blog cliS.O! s SiVVigtOu te 
Cal.—Bickel v. Munger, .20 Cal. 
AS 6835. L290 ob Ss 
Ga.—Baker v. Ezzard, Ga. Dec. 


[§§ 103-104 


as positive statements of fact,1® especially if the 
inaccessibility of the land gave the hearer the right 
to rely upon their truth.1* 
er made an inspection which failed to reveal the 
falsity of the representations will not necessarily 
preclude recovery.'® 

[§ 104] 3. Quality and Condition.1¢ 
other elements of fraud 1” are present, relief may be 
had for misrepresentations as to the quality and 
condition of real+® or personal !® property. Repre- 
sentations as to the quality or condition of property 
» Opinions generally see supra §§ 20—|112, Pt. II. 


The fact that the hear- 


Where the 


Ind. —Arbuckle v. Biederman, 94 
Ind. 168; Armstrong v. White, 9 Ind. 
A. 588, 37 NE 28. 


Iowa.— Bean v. Bickley, 187 Iowa 
689, 174 NW 675 ; 

Kan.—Davis v. Jenkins, 46 Kan. 
LO Gi 459: 

Mass.—Clogston v. Martin, 182 
Mass. 469, 65 NE 839. 

Mo.—Hayes v. Wyatt, (A.) 202 


SW 584. 
Nebr.—Bauer v. Taylor, 96 NW 268 
[mod on another point 98 NW 29]; 


Barr v. Kimball, 43 Nebr. 766, 62 
NW 196. 
N. Y.—Pryor v. Foster, 130 N. Y. 


idk 29 NE 123; Ash v. Meeks, 134 
App. Div. 154, 118 NYS 821; Meyers 
ere ae 5Mise;. 337,025) NYS 

Pa.—Wolfe v. Arrott, 109 Pa. 473, 
eAN IS San 


[a] Heating capacity of a fur- 
nace.—Pryor v. Foster, 130 N. Y. 
PTs Note 3 

19. Ala.—Moncrief v. Wilkinson, 


93 Ala. 373, 9 S 159. 


ag Atk Hanger V.0. Evins, 38 ~ Ark: 
Cal.—Merguire v. O’Donnell, 103 


Cal. 50, 36 P 1083; Mayer v. Salazar, 
84 Cal. 646, 24 P 597. 

Ga.— Harris v. Mullins, 32 Ga. 704, 
79 AmD 320 [dist Hopkins v. Tan- 
queray,, 15: #C.8 Bua oO 4026 Engl&kq 
254, 80 ECL.130, 139 Reprint 369]. 

Ill.—Thorne v. Prentiss, 83 Tll. 99. 

eed .—Baker v. McGinniss, 22 Inds 
25 


Kan.—Schee v. Shore, 6 Kan. A. 
136, 50 P 903. 
Ky.—Faris v. Lewis, 2 B. Mon. 


Silas 

Mass. — Litchfield v. Hutchinson, 
117 Mass. 195. 

Mo.—Hines v. Royce, 127 
718, 106 SW 1091 

Nebr. — Hitchcock v. Gothenburg 
Water Power, etc., Go., 4 Nebr. 
(Unoff,) 620, 95 NW 638. 

N. Y.—Jeffrey v. Biselow, 13 Wend. 


Mo. A. 


518, 28 AmD 476. 

Pak C.—Erwin vy. Greenies’ ISSINE«C, 
Tenn.—Smith v. Cozart, 2 Head 

526; Conner v. Crunk, 2 Head 246; 

Baker v. Seahorn, 1. Swan 54, 55 

AmD 724. 


Tex.—Wintz v. Morrison, 17 Tex. 
372, 67 AmD 658. 
poy te Maynard v. Maynard, 49 Vt. 
[a] Seller’s knowledge of in- 
tended use of thing sold.—This rule 
is especially applicable where the 


seller knows that the article is to: 


be put to some fparticular use for 
which it is unfit. See Hanger v. 
Evins, 38 Ark. 334; Maynard v. May- 
nard, 49 Vt. 297 

[b] Sale of mule with defective 
eyesight.—Moncrief v. Wilkinson, 93 
Ala.i68 TS uns) ALO Oe 

{c] Unsound horse.—Litchfield v. 
Hutchison, 117 Mass. 195. 

{d] Glandered horse. — Merguire 
v. O’Donnell, 103 Cal. 50, 36 P 1033; 
Schee v. Shore, 6 Kan. A. 136, 50 


P9038. 

{e] Diseased animals.—Harris v. 
Mullins, 32 Ga. 704, 79 AmD 320; 
Baker v. McGinnis, 22 Ind. 257; 


Faris v. Lewis, 2 B. Mon. (Ky.) 375; 
Jeffrey v. Bigelow, 13 Wend. (N. Y.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


§ 104] 


are not actionable where they are mere expressions 
of ovinion,”° or where the parties have equal means 
of knowledge so that there is no right to rely upon 
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statements as to the quality and cendition of 


518, 28 AmD 476; Wintz v. Morri- 
SOMn la sw hexnmouem O11) HATO ID GOS: 

{f] Unsound hams.— Thorne v. 
Prentiss, 83 Ill. 99. 

{[g¢] Misrepresentation of 
health, and 
Hitchcock  v. 


age, 
condition of cattle.— 

Gothenburg Water 
Power, etc., Co., 4 Nebr. (Unoff.) 
620, 95 NW 688. 


[h] “But a habit is not, in itself, 
unsoundness, though it unquestion- 
ably may produce it.” Haves _v. 
Twitty, 35 N. C. 468 (per Nash, J.). 

20. Ala. — Stevens v. Alabama 
Barre Land Co., 121 Ala. 450, 25 S 

Fla.—Williams v. McFadden, 23 
Fla. 143, 1 S 618, 11 AmSR 345. 

Kan.—Else y. Freeman, 72 Kan. 
666, 83 P 409. 

Mass.—Pike v. Fay, 101 Mass. 134. 

Mont.—Ott v. Pace, 43 Mont. 82, 
115 P 37, 40; Butte Hardware Co. v. 
Knox,.28) Mont. 11,7118, 72 PB 301. 

N. Y.—Renard v. Grenthal, 81 
Mise. 135, 142: NYS 328. 

Can.—Strome v. Craig, 15 WestLR 
ONE 

“A statement ... which is tanta- 
mount to an estimate or opinion 
such as value, condition, character, 
adaptability to certain uses ... is 
not actionable.” Williams v. Mc- 
Fadden, 23,Fla. 148, 147, 1 S 618, 11 
AmSR 345 

“Mere expressions of opinion or of 
judgment statements made by 
the owner of property as to the su- 
perior kind, quality or character of 
his possessions do not of themselves 
constitute actionable fraud or false 
representations, though such _ state- 
ments may not accord with the 


truth.” Butte Hardware Co. v. 
Knox, supra [quot Ott v. Pace, 
supra]. 


[a] Applications of rule. — (1) 
Where a landlord’s agent stated that 
the ceiling of an apartment had been 
repaired within a month, and this 
was substantially true, his further 
statement that it was perfectly safe 
for occupancy was a mere expres- 
sion of opinion, and damages for 
subsequent injury due to the fall of 
the ceiling could not be recovered 
on the basis of fraud. Renard v. 
Grenthal, 81 Mise. 135, 142 NYS 3828. 
(2) A false statement to the effect 
that the fences on a tract of land 
are “good,” made to induce an ex- 
change for other land, is a mere 
opinion, and is not actionable as a 
false representation. Else v. Free- 
mans, 72) Kan. 666, 83 P 409. . (3) 
Statements as to the growth, appear- 
ance, and vitality of willow cuttings 
are nonactionable expressions of 
opinion. Pike v. Fay, 101 Mass. 134. 
(4) Represenfations that land was 
first class farming land and that it 
was all good heavy soil. Strome v. 
Craig, 15 WestLR 197. (5) Land 
represented as “one of the finest sec- 
tions . on the mountain.” Ste- 
vens v. Alabama State Land Co., 121 
Ala. 450, 25 S 995. 

Opinions generally see supra §§ 20— 


4 

21. Ark.—yYeates v. Pryor, 11 Ark. 
58. 

Ga.—Marietta Fertilizer Co. Vv. 
Beckwith, 4 Ga. A. 245, 61 SE 149; 
Fuller v. Buice, 80 Ga. 395, 6 SE 


Ind. — Cagney .v. Cuson, 77. Ind. 
494; Port v. Williams, 6 Ind. 219. 

Towa. — McClanahan v. McKinley, 
52 Iowa 222, 2 NW 1101. 

Ky.—Buck v. McCaughtry, 5 T. B. 
Mon. 216. 

Mass.—Lee v. Tarplin, 183 Mass. 
52, 66 NE 481; Brady v. Finn, 162 
Mass. 260, 38 NE 506; Parker, v. 
Moulton, 114 Mass. 99, 19 AmR 315; 
Gordon v. Parmelee, 2 Allen 212. 

[26 C. J.—76] 


Miss.—Anderson vy. Hill, 20 Miss. 
679, 51 AmD 130; Hall v. Thompson, 
9 Miss. 443. 


Ma.—Langdon vy. Green, 49 Mo. 
363; Holland vy. Anderson, 38 Mo. 
55; McFarland vy. Carver, 34 Mo. 


195. 
N. Y.—Long v. Warren, 68 N. Y. 


“426; Vandewalker v. Osmer, 65 Barb. 


556, 1 Thomps, & C. 
56 N. Y. 658 mem]. 

N. C.—Frey v. Middle Creek Lum- 
ber Co., 144. _N. C. 759, 57 SE 464; 
Saunders v. Hatterman, 24 N. C. 32, 
37 AmD 404. 

Pa.—Clark v. Everhart, 63 Pa. 347. 

Va.—Lake v. Tyree, 90 Va. 719, 
19 SE 787. 

Wash.—Van Horn y. O’Connor, 42 
Wash, 513,°85-P 260. 

Eng.—Colby v. Gadsden, 34 Beav. 
416, 55 Reprint 695. 

{a] For example.—Where defend- 
ant used no artifice to induce plain- 
tiff to forbear examination, and the 
latter could easily have informed 
himself as to the condition of the 
land, plaintiff had no right to rely 
upon defendant’s representation that 
the land was “good.” McClanahan 
v. McKinley, 52 Iowa 222, 2 NW 
1101. 

{b] Existence of noxious weeds: 
on a farm. See Long v. Warren, 68 
N. Y. 426 (where it was held by a 
divided court that plaintiff could not 
recover in an action for deceit in 
the sale of a farm for defendant’s 
intentionally false. statements that 
the farm was free from “quack 
grass,” because plaintiff, being an 
experienced farmer, should have 
made use of the ample opportunities 
which he had to investigate for him- 
self); Vandewalker v. Osmer, 65 
Barbs b>6s,l DMhomps."& C7450 [app 
dism 56 N. Y. 658] (where a similar 
result was reached on almost identi- 
cal facts, the representation relating 
to the existence of daisies on the 
farm); Schumaker v. Mather, 133 
N. Y. 590, 30 NE 755; Albany City 
Sav. Inst. v. Burdick, 87 N. Y. 40 
(both criticizing the decision in 
Long v. Warren, 68 N. Y. 426, and 
holding that its authority should be 


50 [app dism 


confined to cases. falling clearly 
within the principle there laid 
down). 


Right of reliance generally see 
supra §§ 59-74. ~ 

22. U. S.—Reynolds v. Palmer, 21 
Fed. 433. 

Ill.—vVan Vélsor v. Seeberger, 35 
TGA OSs 

Mass.—Brown v. Leach, 107 Mass. 
364; Salem MIndia-Rubber Co. |v. 
Adams, 23 Pick. 256. 


N. H.—Leavitt’ v. Fletcher, 60 
INSLELs el 8i2e 

N. C.—Fields v. Rouse, 48 N. C. 
72 


Wash.— Grifiith \v. .Strand, 919 
Wash. 686, 54 P 613. 

Wis.—Mamlock v. Fairbanks, 46 
Wis. 415, 1 NW 167, 32 AmR 716. 

Eng. — Pickering v. Dowson, 4 
Taunt. 779, 128 Reprint 537. 

{a] For example, whcre the par- 
ties dealt at arm’s length with equal 
means of knowledge, a purchaser 
had no right to rely upon his ven- 
dor’s representations as to the quan- 
tity and quality of a stock of dry 
goods and could not predicate a 
charge of fraud thereon. Griffith v. 
Strand, 19 Wash. 686, 54 P 613. 
Opinion generally see supra §§ 20-— 


23;- U. S.—Smith v. Richards, 13 
Pet. 26, 10 L. ed. 42. 

Cal.—Cross v. Bouck, 175 Cal. 253, 
165 P 702. 

Tll.—Allen v. Henn, 197 Ill. 486, 64 
NE 250; Baker v. Fawcett, 69 Ill. A. 
300. 


realty,”* or of personalty.” 
to quality and condition may constitute fraud where 
they are made as statements of fact,?* as to, for 


_they 
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But representations as 


Ind.—Beck v. Goar, 180 Ind. 81, 
100 NE 1. 

Iowa.—Bean v. Bickley, 187 Iowa 
689, 174 NW 675; Hetland v. Bil- 
stad, 140 Iowa 411, 118 NW 422. 


Ky.—Perkins v. Rice, Litt. : Sel. 
Cas. 218, 12 AmD 298. 
Me.—Ross v. Reynolds, 112 Me. 


sa SUAS 2s 
ass.—Mignault v. Goldman, 234 
Mass. 205, 125 NE 189; Stroud v. 
Pierce, 6 Allen 413. See also Clog- 
ston v. Martin, 182 Mass. 469, 472, 
65 NE 839 (where the court says: 
We cannot say that the actual con- 
dition of the plumbing with its 
sewer connections - cannot be 
known so that within a reasonable 
and legal sense a representation of 
such condition may be made as of 
one’s own personal knowledge’). 
Ree ae oen v. Matlack, 188 SW 
N. Y.—Hickey v. Morrell, 102 
N. Y. 454, 7 NE 321, 55 AmR 824; 
Frank v. Bradley, etc., Co., 42 App. 
Div. 178, 58 NYS 1032; Blumenfeld 
v. Wagner, 63 Misc, 69, 116 NYS 
500; Meyers v. Rosenback, 5 Misc. 
337, 25 NYS 521; Van Epps v. Har- 
rison, 5 Hill. 68, 40 AmD 314. 
Oh.—Belmont Min. Co. vy. Rogers, 
eee: Cir. Ct. 305, 6 Oh. Cir. Dec. 
Tex.—Oneal v. Weisman, 39 Tex. 
ot ER oh SW 290. Se 
.—Arno v. Som 
TOea@oee CNS O2ieVetambilee. 
pie tree Tg v. Calhoun, 191 P 


Wis.—Rogers v. Rosenfeld 
Wis. 285, 149 NW 33. ree 
jee bee v. Craig, 15 WestLR, 


i ae v. Roberts, 14 OntWR 


[a] Held actionable misrepresen- 
tations of fact.—(1) That the leased 
premises are in suitable condition 
for the known purposes for which 
are to be used. Meyers v. 
Rosenback, 5 Misc. 337, 25 NYS 521. 
(2) That cellar or basenient was dry. 
Frank v. Bradley, etc., Co., 42 App. 
Div. 178, 58 NYS 1032; Blumenfeld 
v. Wagner, 63 Misc. 69, 116 NYS 
500. (3) That land was tilled wher- 
ever needed. Baker v. Fawcett, 
COIL eAcIS 007 (4) Condition of 
an apartment house. Cross v. Bouck, 
175 Cal. 253, 165 P 702. (5) Condi- 
tion of land and practicability of 
using it for building purposes. Van 
Epps v. Harrison, 5 Hill (N. Y.) 68, 


40 AmD 314, (6) That land was 
high, dry, riverbottom land, forty 
acres in a high state of cultivation 
and the remainder virgin forest. 
Allen v. Henn, 197 Ill. 486, 64 NE 
250. (7) That wooden warehouse 
was “fire-proof.”’ Hickey v. Mor- 
ele OZ aNa Yin 45 Aer NG Roo Tene 
AmR 824 [dist Walker v. Milner, 


4 F. & F. 745]. (8) That land was 
of good quality for crops when it 
in fact was alkali land and not fit 
for crops. Lasman vy. Calhoun, 
(Wash.) 191 P 409. (9) That land 
was all fit for cultivation and that 
with the exception of wells there 
was no water on the land. Strome 
v. Craig, 15 WestLR 197. (10) That 
ore was “high grade.” Bowen v. 
Matlack, (Mo.) 188 SW 99; Rogers 
v. Rosenfeld, 158 Wis. 285, 149 NW 
33. (11) That’ fruit trees were 
“clean—that is, free from disease.” 
Ullyot v. Roberts, 14 OntWR 210. 
(12) That a given quantity of. ni- 
trous earth would produce a cer- 
tain quantity of saltpeter inducing 
purchase of a saltpeter cave. Per- 
Kins vaw nice, itt sels | Casuer Gieum 
218, 12 AmD 298. (13) That a piano- 
forte “is well made and will stand 
up to’ concert “pitch.” Stroud: “v. 
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example, the quality of soil,?4 the irrigability of 
land,?> the danger of overflow from contiguous 
streams,”° the characteristics or soundness of ani- 
or the properties of medicinal drugs.2§ 
representations may amount to fraud under the gen- 


mals,?7 


Pierce, 6 Allen (Mass.) 413. | (14) 
That the premises were in very good 
condition, except in a few details 
which remained to be finished. Mig- 
nault v. Goldman, 234 Mass. 205, 125 
NE 189. (15) That the cash regis- 
ters and ice boxes in a meat market 
were new and that the slaughter- 
house was in good condition. Beck 
-v. Goar, 180 Ind. 81, 100 NE 1. (16) 
Qualities of a sawmill. Oneal v. 
Weisman, «39)) Tex: Cive A. ..592 88 
SW 290. (17) That land was all 
tillable except. about seven acres, 
whereas in truth part of the land 
was cut off from the main body by 
a gully and bank, se that sixty acres 
were worthless for farming pur- 
poses. Bean v. Bickley, 187 Iowa 
689, 174 NW 675. (18) Statement 
that timber on land sold was good 
and merchantable when in fact it 
was worm-eaten and that the cis- 
tern and ponds were lasting water 
when in fact they were dry during 
certain seasons of the year. Hast- 
ings v. Swindle, (Mo. A.) 226 SW 
71. (19) Statement that ‘mining 
property was ‘‘an almost unbroken 
tract,’ when in reality one fifth of 
it was owned by other interests. 
Hotchkiss v. Bon Air Coal, etc., Co., 
108 Me. 34, 78 A 1108. (20) State- 
ment as to formation and width of 


veins ‘inducing .purchase of gold 
mine. Smith v. Richards, 13 Pet. 
(U. S.) 26, 10 L. ed. 42. (21) State- 


ment that the amount of gold pro- 
duced, as shown by the mill returns, 
was the product of but eight hun- 
dred tons of crushed ore from the 
mine, showing an average of over 
fifty dollars per ton while in fact it 
was the product of over fourteen 
hundred tons averaging less than 
twenty-five dollars per ton. Belmont 
Min. Co.) va sRogers,, 4.04 Oh, Cir. /.Cx. 
305, 6 Oh, Cir. Dec: 619. 


[b] Representations held ma- 
terial.—Stevens v. Allen, 51 Kan. 
144, 32. P. 922. 5 

24, Cal.—Edge v. Bryan, (A.) 190 
P 476. 

Ill.—Barnes v. Barnett, 188 Ill. A. 
32. 

Ind.—Judy v. Jester, 53 Ind. A. 74, 
100 NE 15; Boltz v. O’Conner, 45 


Ind. A. 178, 90 NE 496. 
Mo.—Stonemets v. Head, 248 Mo. 

243, 154 SW 108; Williamson v. Har- 

167 Mo. A. 347, 151 SW 500. 


ris, 
Tex.—Oneal v. Weisman, 389 Tex. 
Civ. A. 592, 88 SW 290. 
See Strome v. Craig, 17 WestLR 


51 (where the trial judge found that 
a vendor’s statement that land sold 
was “all fit for cultivation” referred 
both to the quality of the soil and 
the accessibility of the property, and 
that as part of the land was in- 
accessible because cut off from the 
house by a river and ravine, the 
property was not “all” fit for culti- 


vation, and therefore allowed dam- 
ages to the purchaser. On appeal 
the appellate opinion expressed 


doubts as.to the property of finding 
“all fit for cultivation” referred to 
accessibility, but sustained the judg- 
ment, holding that recovery could be 
had irrespective of the proper inter- 
pretation of such representation). 
{a] Dustrations.—(1) Represen- 
tations that no fertilizer was neces- 
sary, when in the vendor’s own ex- 
perience such fertilizer had proved 
essential. Williamson v. Harris, 167 
Mo. A. 347, 151 SW 500. .(2) Repre- 
sentations that a farm was as good 
and productive as another, contained 
no hardpan, that the brush land was 
as good as that on another farm, 
that it was well drained, had a well, 
and that wagon loads of cherries 
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So 


were produced. Stonemets v. Head, 
248 Mo. 243, 154 SW 108. 

[b] Fertility of soil—Boltz v. 
O’Conner, 45 Ind. A. 178, 90 NE 496; 
Oneal v. Weisman, 39 Tex. Civ. A. 
592, 88 SW 290. 

[ce] “Wirgin soil.’—For the seller 
of land to state that it was virgin 
soil was to make a representation 
of fact and not opinion, where, on 
being asked what. virgin soil meant, 
he stated that it had been a sheep 
pasture and never cultivated. “ Edge 
v. Bryan, (Cal. A.) 190 P 476. 

{d] Injury.—Where defendant by 
misrepresentations as to the quality 
and value of his farm induced plain- 
tiff to exchange her realty therefor, 
the fact that the farm was sold 
subject to a land contract for the 
same amount as the value misrep- 
resented, that this contract was as- 
signed to plaintiff and to date no 
default had been made in payments 
thereon, would bear on the amount 
of damage but did not preclude in- 
jury sufficient to maintain an ac- 


tion. Merlau v. Kalamazoo Cir. 

Judge, 180 Mich. 3938, 147 NW 508. 
25. Hill v. Wilson! 88 Cal. 92, 

25 P 1105; Rabenau v. Harrell, 278 


Mo. 247, 213 SW 92; Zavala Land, 
ates! Coy Vv... /Tolbert,« (Dex. aC 5 As) 
184 SW 523; Lasman v. Calhoun, 
(Wash.) 191 P 409. 

{a] Mllustrations.—(1) That ex- 
periments: had shown there was 
sufficient water supply under given 
land to make it irrigable by sinking 
a well and pumping. Zavala Land, 
‘estes: Cov. Tolbert, (Tex..-Giv.. A.) 
184 SW 523. (2) That the irrigat- 
ing system provided for lands was 
sufficient to furnish enough water 
for full productivity of the crops 
referred to. Rabenau v. Harrell, 
278 Mo. 247, 2183 SW 92. (3) Repre- 
sentations by the vendor on a sale 
of land and of shares of stock in 
a water company entitling the holder 
to a proportion of the waters of a 
ditch for irrigation purposes, that 
the land is abundantly watered by 
means of such Shares, and that there 
will be flowing in the ditch a speci- 
fied amount of water, which will be 
sufficient to irrigate the whole land 
and produce crops at all seasons. 
Hill v. Wilson, 88 Cal. 92, 25 P 1105. 
(4) Statement that an irrigation sys- 
tem was already in operation when 
none had been built. Lasman v. 
Calhoun, (Wash.) 191 P 409. 

26. Oakes v. Miller, 11 Colo, A. 
374, 55 P 193; Jones v. Hathaway, 
77 Ind. 14. See McFarland v. Car- 
ver, 34 Mo. 195 (where the jury was 
properly instructed that misrepre- 
sentation or concealment by a ven- 
dor of the fact that land was sub- 
ject to overflow would constitute 
fraud but found that there was no 
misrepresentation or concealment). 


27. Stevens v. Bradley, 89 Iowa 
174, 56 NW 429; Mattingly v. Rus- 
sell, 15 KyL 875; Darling v. Stuart, 
63 Vt. 570, 22 A 634; West v. Emery, 
17 Vt. 588, 44 AmD 3856. 

[a] Applications.—(1) Health of 
hogs. Stevens v. Bradley, 89 Iowa 
174, 56 NW 429. (2) Reproductivity 


of a breeding animal. Mattingly v. 
Russell, 15 KyL 875. (3) Represen- 
tation that an animal was sound so 
far as the seller knew was held ac- 
tionable provided the seller knew at 
the time of the sale that the animal 
was unsound. West v. Emery, 17 
Vt. 588, 44 AmD 356. 

28. Paxton-Eckman Chemical Co. 
v. Mundell, 62 Ind. A. 45, 112 NE 
546; McDonald v. Smith, 139 Mich. 
211, 102 NW 668. 

{a] MTlustrations.—(1) False state- 
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eral rules and the qualifications thereof already con- 
sidered, where circumstances exist which confer the 
right to rely 7° upon the speaker’s statements as to 
the quality and condition of real *° or personal?! » 
property; where the speaker prevents the hearer 


ments that experiments showed that 
stock powders would prevent hog 
cholera, were actionable misrepre- 
sentations of fact. Paxton-Eckman 
Chemical Co. v. Mundell, 62 Ind. A. 
45, 112 NE 546.. (2) That a worth- 
less medicine is a sure cure for 
cholera is not a statement of opinion, 


but is a representation of fact. Mc- 
opald v. Smith, (Mich.) 102 NW 
68. 

29. 


Right of reliance generally 
see supra §§ 59-74. 
30. U. S.—Henderson y. Henshall, 
54 Fed. 320, 4 CCA 3857. 
Ark.—yYeates v. Pryor, 11 Ark. 58. 
Cal.—Webster v. Haworth, 8 Cal. 
21, 68 AmD 287. 
Ee ia pie v. Clelland, 2 Colo. 
Conn.—Sherwood v. Salmon, 5 Day 
439, 5 AmD 167. 
Del.—Richardson vy. Horn, 13 Del. 
ie 31 A 896; Grier/v. Dehan, 10 Del. 


on C.—Clark v. Harmer, 9 App. 1. 


Ill—tLadd vy. Pigott, 114 Ill. P64, 
2 NE 503. 
Ind.—Arbuckle v. Biederman, 94 


Ind. 168; Jones v. Hathaway, 77 Ind. 
14; Magegart v. Freeman, 27 Ind. 531; 
Harris v. McMurray, 23 Ind. 9: 
Bloomer v. Gray, 10 Ind. A. 326, 37 
NE 819; Bolds v. Woods, 9 Ind, A. 
657, 36 NE 9385 Armstrong v. White, 
9°. Ind... A= 588,.-37 NEY 28: ? 

Iowa.—Clark v: Rails, 24 NW 567. 


Kan.—Davis vy. Jenkins, 46 Kan. 
19,26, P 459, 
Me.—Rhoda v. Annis, 75 Me, 17, 


46 AmR 354; Bean v. Herrick, 12 Me. 


262, 28 AmD 176. 

Mass.—Savage v. Stevens, 126 
Mass. 207. 
. Mich. — Pinch v. Hotaling, 142 | 
Mich. 521, 106 NW 69; Jackson v. 


Armstrong, 50 Mich. 65, 14 NW 702. 

Minn.—Ritko v. Grove, 102 Minn. 
312, 113 NW 629; Griffin v. Farrier, 
32 Minn. 474; Faribault v. Sater, 13 
Minn. 223. 


Miss. — Oswald v. McGehee, 28 
Miss. 340. 
Mo.-—Caldwell v. Henry, 76 Mo. 


254; Judd v. Walker, 114 Mo. A. 128, 
89 SW 558. 

Mont.—Koch v. Rhodes, 57 Mont. 
447, 188 P9338. 


515, 43. NW 363, 20 ‘AmSR 691; Phil- 
op v. Jones, 12 Nebr. 213, 10 NW 
"De H.—Messer v. Smyth, 59 N. H. 

N. Y.—Schumaker v. Mather, 133 
Nouv Y.. 590, 80 NE W553) Du Flon v. 
Powers, 14 AbbPrNS 391; Van Epps 
v. Harrison, 5 Hill 63,/.°40° Amb 


314. 

Ss. D.—Lunscheon y. Wocknitz, 21 
S. D. 285, 111 NW 632 
Tex.—Mitchell v. Zimmerman, 4 
Tex. 75,: 51) AmDrW7;. Parmer ey 
Randel, (Civ. A.) 28 SW 384. 
Utah.—Hecht v. Metzler, 14 Utah 
408, 48 P 37, 60 AmSR 906. 
oh Vt.—Chamberlain v. Rankin, 49 Vt. 
oO 

31. Ala.—Graybill v. Drennen, 150 
Ala. 227, 43 S 568; Pierce Vv. Wilson, 
34 Ala. 596. 

Ark.—Gaty -v. Holcomb, 44 Ark. 
216; Hanger v. Evins, 38 Ark. 334. 
Cal.—Merguire v. O’Donnell, 103 
Cal. 50, 36 P 1033; Roseman v. Cano- 
van, 438 Cal. 110. 

Ga.—Harris v. Mullins, 32 Ga. 704, 
79 AmD* 320, 

Ill.—Thorne vy. Prentiss, 83 Ill. 99; 
vot Velsor v. Seeberger, 59 Ill. A. 
Ky.—Hanks v. M’Kee, 2 Litt. 227, 
13; AmD; 265. 

\Me.—Sharp v. Ponce, 74 Me. 470. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 
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from investigating the condition of realty 32 or per- 
sonalty ;3 where the facts are peculiarly within the 
knowledge of the speaker ** and difficult for the 
hearer to ascertain,?® as where realty is at such a 
distance that the hearer cannot reasonably be ex- 
- pected to undertake an inspection,** or farming land 
is covered with snow,?? or personalty contains latent 
defects,?* where representations are made in culp- 
able ignorance of their truth 3° or innocently where 
there is a special duty to know the truth.*° 
subject to the general rules and qualifications there- 
of already stated *+ fraud cannot be predicated upon 
a statement which is not vouched for by the 


be eR te v. Irwin, 18 Pick. 


N. H.—Stewart v. Stearns, 63 N. H. 
99, 56 AmR 496; Bradbury v. Haines, 
60. IN Ef. 123. 

N. C.—May v. Loomis, 140 N. C. 


350, 52 SH 728. 

Eng.—Vernon v. Keys, 12 East 
632, 104 Reprint 246; Fletcher v. 
Bowsher, 2 Stark. 561, 3 ECL 530. 

32. Henderson v. Henshall, 54 
Fed. 320, 4 CCA 357; Koch.v. Rhodes, 
57 Mont. 447, 188 P 938; Horton v. 
Lee, 106 Wis. 4389, 82 NW 360. 

Prevention of investigation gener- 
ally see supra § 71. 

33. Cal. Roseman v. Canovan, 43 
Cale 11'0; 

Conn.—West v. Anderson, 9 Conn. 
107, 21 AmD 737. 

Codd, 52 Md. 


ACS aE: v. 

N. H.—Stewart v. Stearns, 63 N. H. 
995. 56 AmR, 4965 Bradbury —-v: 
Haines, 60 N. H. 128. 

N. C.—May v. Loomis, 140 N. C. 
350, 52 SE 728. 

Eng.—Vernon v. 12 Hast 
$32, 104 Reprint 246. 

Speaker preventing investigation 
im general see supra § 71. 

34. Messer v. Smyth, 59 N. H. 41. 

35. Franke v. Kelsheimer, 180 


Keys, 


Iowa 251, 168 NW 239; Uunscheon 
Vv. BN oeealtz, OAS) HAM FaSb ys Lalas INV 
632. ' 


Knowledge and means of knowl- 
edge as affecting the right of reli- 
ance see supra §§ 68-71. 

36. Danielson v. Skidmore, 125 
Ark. 572, 189 SW 57; Haack v. Scott, 
(lowa) 124 NW 1068; Reilly v. Gott- 
leb, 43 Wash.’-9,.85 P 675. 

[a] In Connecticut (1) it has been 
held that an action of deceit cannot 
be based on misrepresentations con- 
cerning the quality of land even 
though it be “500 miles from the 
purchaser’s residence” since due dili- 
gence requires an inspection. Sher- 
wood v. Salmon, 2 Day 128. (2) 
But in a later case this decision was 
declared “a departure from princi- 
ple and precedent, and ... not bind- 
ing authority” and in such later case 
it was held that rescission could be 
had in equity for misrepresentations 
concerning the quality of distant 
lands. Sherwood v. Salmon, 5 Day 
439, 5 AmD 167. 

[b] Distant land.—Where defend- 
ants’ misrepresentations induced 
plaintiffs, residents of Indiana, to 
exchange their lands for southern 
California property, and _ plaintiffs’ 
inquiries of a nephew as to the Cali- 
fornia property did not disclose the 
falsity of defendants’ representa- 
tions, defendants are not in a posi- 
tion to complain that plaintiffs were 
negligent in accepting their repre- 
sentations without further inquiry. 
Valdenaire v. Henry, (Ind. A.) 121 
NE 550. 

Knowledge and means of knowl- 
edge generally see supra §§ 68-71. 

37. Jasper v. Bicknell, 62 Colo. 
318, 162 P 144; Thuesen v. John- 
son, 183 Iowa 206, 166 NW 747 (dic- 


tum); Franke v. Kelsheimer, 180 
Towa 251, 1683 NW 2389; Rhoda v. 
Annis, 75 Me. 17, 46 AmR_ 354; 


Lunscheon v. Wocknitz, 21 S, D. 285, 
111 NW 632. 
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vestigation.*4 


But 


38. Cal.—Roseman v. Canovan, 43 
Care estioy ee 

Ind.—Rose v. Hurley, 39 Ind. 77. 

Ky.—Hanks v. McKee, 2 Litt. 227, 
13 AmD 265. 

Mass. — Litchfield v. 
117 Mass. 195. 
pani v. Miller, 15 Nev. 

Tex.—Routh v. Caron, 64 Tex. 289; 
Wintz v. Morrison, 17 Tex. 372, 67 
AmD 658. 
righ ME ar v. Heath, 3 Campb. 

39. Ga.—Dumas v. Ware, 143 Ga. 
212, 84 SHE 538. 

Ind.—Maywood Stock Farm Im- 
poOrtine, Cow va lratt, 60 Inds At 3d: 
110 NE“ 243. \ 
Picante v. Thibodeau, 84 A 

Minn. — Perkins v. 


Orfield, 145 
Minn. 68, 176 NW 157. 
Tex.—Ford v. Sims, (Civ. A.) 190 


SW_ 1165. 
Huschke, 74 


Hutchinson, 


Wash. — Grant v. 
Wash. 257, 133 P 447. 


[a] Health of a stallion.—May- | 


wood Stock Farm Importing Co. v. 
Pratt, 60 Ind. A. 131, 110 NE 243. 

{b] Level of land.—Ford v. Sims, 
(Tex. Civ. A.) 190 SW 1165. 

{e] Quality.—Grant v. Huschke, 
74 Wash. 257, 133 P 447. 

[d] Reputation of a roomi 
house.—Dumas v. Ware, 143 Ga. 212, 
84 SE 588. 

[e] Soundness of a horse.—Bal- 
lard v. Thibodeau, (Me.) 84 A 412. 

{f] Water to irrigate the land 
sold will not prevent plaintiff from 
recovering damages, the representa- 
tion being untrue. Zavala Land, etc., 
Co. v. Tolbert, (Tex. Civ. A.) 184 
SW 523. 

Reckless: 
supra § iy 

40. Aldrich v. Scribner, 154 Mich. 
88, 117 NW _ 581, 18 LRANS 379; 
Brownlee v. Hewitt, 1 Mo. A. 360. 

Ignorance where there is a special 
att to know the truth see supra 


Special duty to know the truth 
generally see supra § 41 

4l. See supra §§ 6-85. 

42. Parker v. Brainard, 91 Wash. 
42:8, 157 P1078. 

Statements on opinion or belief 
generally see supra § 52. 

43. Christensen v. Jauron, (lowa) 
174 NW 499; Aldrich v. Seribner, 146 
Mich. 609, 109 NW 1121. 

44, Hagee v. Grossman, 31 Ind. 
223; Silvius v. Deremore, 151 Iowa 
104, 130 NW 810; Woods v. Nicholas, 
92 Kan. 258, 140 P 862. 

[a] Examination by attorney.— 
(1) Where plaintiff, before selling 
stock, employed an attorney to in- 
vestigate the corporate affairs, which 
he did after full opportunity, and 
advised her to sell at the price de- 
fendants gave her, plaintiff could not 
recover for any false representa- 
tions of defendant as to the stock’s 
value because it was apparent she 
did not rely thereon. Palmer v. 
Shields, 71 Wash. 463, 128 P 1051. 
(2) A purchaser of land cannot claim 
that he relied on representations of 
the seller as to water rights, where 
he made extensive inquiries, exam- 
ined the lands, and obtained the 


ignorance generally see 
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maker,*? or believed by the representee,#? or where 
the representee acts upon his own independent in- 
The rule requiring scienter has been 
applied in the sale or exchange of property to mis- 
representations as to the quality or condition of 
realty,** and the quality or condition of personalty.4& 

Productiveness of land. False and positive state- 
ments of fact as to the productiveness of land,*? 
as where misrepresentations are made concerning 
what the land has produced in the past,‘® subject 
to the general rules and qualifications thereof which 
have already been considered *® are actionable, and 
have frequently been held material ;*° but false state- 


opinion of an attorney thereon, and 
therefore the trial court is justified 
in dismissing said purchaser’s coun- 
terclaim for fraud. Rhodes v. Owens, 
101 Wash. 324, 172 P 241. 

Independent investigation gener- 
ally see supra § 75. 

45. Merwin v. Arbuckle, 81 Ill. 
501; Phelps v. James, 79 Iowa 262, 
is NW 543. See also supra § 53 note 

[a] Quality, improvements, and 
rental value.—Phelps v. James, 79 
Iowa 262, 44 NW 543. 
gueseuces generally see supra §§ 35— 


46. Ark.—Mason vy. Thornton, 74 
sake 46, ee ov 1048. 

owa.—Boddy v. Henry, 113 Iowa 
sae 85 Ay Ute 53 LRA 769. 

e.—Kingsbury v. Taylor, 29 - 
508, 50 AmD 607. x rat 
i ee v. Noel, 88 Mo. A. 
N. H.—Mahurin v. Harding, 28 
Np et. 128,59 Am Dy 401) ee 
Pa.—Staines v. Shore, 16 Pa. 200, 
55 AmD 492. 

S. C.—Poag vy. Charlotte Oil, etc., 
Co., 61 S.-C. 190, 39 SH 345. 
Eng.—Dowding v. Mortimer, 2 
East 450 note [b], 102 Reprint 440; 
Ormrod vy. Huth, 14 M. & W. 651, 
153 Reprint 636. 

See also supra § 53 note 15. 
arenas generally see supra §§ 35— 


47. Me—Rhoda v. Annis, 75 Me. 
17, 46 AmR 354; Martin v. Jordan, 60 
Me. 5381. 

N. H.—Messer y. Smyth, 59 N. H. 
41; Coon v. Atwell, 46 N. H. 510. 

N. Y.—Schumaker v. Mather, 133 
Nie 590, 30 NE 755 [aff 14 NYS 

Tex.—Buckingham  y. 
(Civ. A.) 185 SW 652. 

Wis.—Brustman vy. Dunn, 161 Wis. 
306, 154 NW 361. 

_ [a] TWlustration.—Representations 
inducing an exchange of land that 
the pasturage was. sufficient’ for 
twenty-five head of cattle, that there 
was a cranberry marsh producing ten 
to twelve bushels a year, whereas the 
pasturage would support not over 
twelve cattle and there was no cran- 
berry marsh, were not mere expres- 
sions of opinion but actionable mis- 
representations of fact. Brustman 


Thompson, 


|v. Dunn, 161 Wis. 306, 154 NW 361. 


{b] Application of rule.—Repre- 
sentations as to the number of horses 
and cattle being maintained on a 
farm. Schumaker v. Mather, 133 
N. Y. 590, 80 NE 755 [aff 14 NYS 


411]. 

48. Me.—Adams v. Burton, 107 
Me. 223, 77 A 835; Martin v. Jordan, 
60 Me. 5381. 


Le epid nge a v. Keithley, 201 SW 
1138. 
Mont.—Koch v. Rhodes, 57 Mont. 


447, 188 P 933. é 

N. H.—Messer v. Smyth, 59 N. H. 
41; Coon v, Atwell, 46 N. H. 510. 

N. Y.—Griffing v. Diller, 21 NYS 


49. See supra §§ 6-85. 

50. Bickel v. Munger, 20 Cal. A. 
633, 129 P 958; Rhoda v. Annis, 75 
Me. 17, 46 AmR 354; Messer v. 
Smyth, 59 N. H. 41; Coon v. Atwell, 
46 N. H. 510. 
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ments as to the productiveness of land are not 
actionable where they are mere expressions of opin- 
ion,®! such as erroneous predictions as to what agri- 
cultural land 52 or mining property ** will produce 
However, misrepresentations as 
to the future productiveness of land are actionable 
where made by one possessing superior knowledge 
and professedly based upon the past experience of 
the speaker or others, since such statements are in 
effect false representations of existing conditions.*® 
One who has fraudulently 
misrepresented 5” or concealea *8 the inherently dan- 
gerous character of personalty which he hands over 
to another for use by himself and others is liable 
for damages sustained in the use of such p-rsonalty 


in the future.** 


Dangerous qualities.>° 


fa] Amount of hay previously 
produced on farm.—Rhoda v. Annis, 
75) Mew 27) 46 Am 3543. .Messer Vv, 
Smyth, 59 N. H. 41; Coon v. Atwell, 
46 N. H. 510. 

[b] Past production ‘of a fruit 
ranch.—Bickel v. Munger, 20 Cal. A. 
633, 129 P 958. 

51. Belka v. Allen, 82 Vt. 456, 463, 
WADAS 91. 

“Stateinents as to the character, 
adaptability or productiveness of the 
soil of a farm are usually held to be 
mere expressions of opinion.” Belka 
v. Allen, supra. 

Expressions of opinion in general 
see supra § 20. 

52. Cal.—Holton v. Noble, 83 Cal. 
7, 23 P 58; Rendell v. Scott, 70 Cal. 
514, 11 P 779; Bickel v. Munger, 20 
Call Ay 633,129 BP 958: 

Iowa.—Merritt v. Dufur, 
211, 68 NW 558. 

Mass.—Mooney v. Miller, 102 Mass. 


217. 
Okl1.—Clift v. Hart, 61 Okl. 233, 160 
P 912. 

Or.—Independent Doukhobors’ Soc. 
vy. Hecker, 83-Or. 65, '75, 162 P 851. 

Va.—Saxby v. Southern Land Co., 
109 Va, 196, 63 SE 423. 

“What land will produce is clearly 
a matter of opinion to which one man 
has a right as well as another, and 
they cannot be set down as represen- 
tations of fact when taken alone.” 
Independent Doukhobors’ Soc.  v. 
Hecker, supra. 

[a] Applications of rule. — (1) 
Fruit trees. Merritt v. Dufur, 99 
Iowa 211, 68 NW 553; Clift v. Hart, 
61 Okl. 233, 160 P 912. (2) Grape- 
vines and alfalfa. Holton v. Noble, 
SoCal, 200 & 158. 183) Haye enop, 
Mooney v. Miller, 102 Mass. 217. (4) 
Wheat. Rendell v. Scott, 70 Cal. 514, 
Tak 1 Wes 

53. Southern Dev. Co. v. Silva, 125 
Wes. 247/08 SCt 8s8i 31) Leds 6s; 
Crocker v. Manley, 164 Ill. 282, 45 NE 
577, 56 AmSR 196; Tuck v. Downing, 
76 Ill, 71; Belmont Min. Co. v. Rog- 
ers, 10 Oh. Cir. Ct. 305, 6 Oh. Cir. 
Dec. 619. See Smith v. Richards, 13 
Pet. (U. S.) 26, 10 L. ed. 42 (where 
it was held that positive statements 
that the surface of a mine was rich 
in gold and that the veins were of a 
certain width given in feet and 
inches were not expressions of opin- 
ion but actionable misrepresenta- 
tions of fact). 

54. Predictions and promises in 
general see supra § 25. 

55. Wendell v, Ozark Orchard Co., 
(Mo. A.) 200 SW 747. 

{a] Application of rule.—Produc- 
tiveness of peach orchard. Wendell 
v. Ozark Orchard Co., (Mo. A.) 200 
SW 747. 

56. Liability based on negligence 
see Negligence [29 Cyc 479]. 

57. Allison v. Tyson, 5 Humphr. 
(Tenn.) 449; Langridge v. Levy, 2 M. 
& W. 519, 150 Reprint 863 [aff 4 M. 
& W. 387, 150 Reprint 1458]. See 
Thomas v. Winchester, 6 N. Y. 397, 57 
AmD 455 (where a druggist who 
manufactured and sold poison labeled 
as harmless was held liable to one 
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the time. 


tion.>? 


injured from the use thereof whether 
or not the complainant bought direct 
from defendant druggist, but in 
which the decision is placed upon the 
theory of negligence rather than of 
fraud). See George v. Skivington, 
L. R. 5 Exch. 1 (holding that, where 
a chemist sold an article which he 
misrepresented as fit for washing the 
hair, knowing ‘it was to be used by 
the purchaser’s wife, he was liable 
for injuries sustained by her in using 
it; but the decision rested on the 
theory of negligence rather than of 
fraud). ‘ 

{a] Tlustrations—(1) A- defend- 
ant is responsible for the conse- 
quences of a misrepresentation as to 
a gun causing injury to a person 
within defendant’s contemplation at 
the time of sale and to whom the 
misrepresentation was either directly 
or indirectly communicated. Lang- 
ridge v. Levy, 2 M. & W.-519, 150 
Reprint 863 [aff 4 M. & W. 337, 150 
Reprint 1458]. (2) The seller of a 
vicious horse misrepresented as gen- 
tle was liable for injuries received 
by the buyer’s mother while using 
the animal. Allison v. Tyson, 5 
Humpbkr. (Tenn.) 449. 

58. Kuelling v. Roderick Lean 
Mis Co. se, U88y EN yee T8500 oL UN Belo 8. 
111 AmSR 691, 2 LRANS 303, 5 Ann 
Cas 124. 

{a] Example. — A manufacturer 
deliberately concealing a defect in a 
ljand roller for the purpose of making 
a better sale is liable in fraud and 
deceit to any subsequent purchaser 
injured thereby. Kuelling v. Rod- 
erick Lean Mfg. Co., 183 N. Y. 78, 75 
NE 1098, 111 AmSR 691, 2 LRANS 
308, 5 AnnCas 124 [rev 94 App. Div. 
613 mem, 88 NYS 1105 mem]. 

59. Williams v. Goldberg, 58 Misc. 
210, 109 NYS 15. 

60. Carter v. Harden, 78 Me. 528, 
7 A 392; Wells v. Cook, 16 Oh. St. 67, 
88 AmD 436. 

[a] Tllustrations.—(1) False rep- 
resentations as to the gentleness of 
a horse sold to plaintiff’s husband do 
not form a basis of recovery for in- 
jury sustained by plaintiff on account 
of the vicious character of the horse, 
where it is not shown that any repre- 
sentations were made to her, or to 
any agent of hers, or with any ex- 
pectation or intent that she would 
act on them. Carter, v. Harden, 78 
Me. 528, 7 A 392. (2) Where repre- 
sentations of the soundness of dis- 
eased sheep were made to one pur- 
chasing them as agent, the agent 
could not maintain an action for de- 
eeit, although he had subsequently 
purchased the sheep from his princi- 
pal without knowledge of their un- 
soundness, and had been injured by 
turning them among sound sheep 
owned by him, thereby infecting 
them. Wells v. Cook, 16 Oh. St. 67, 
88 AmD 436. 

61. Longmeid v. Holliday, 6 Exch. 

761, 155 Reprint 752. 
. [a] A scienter must be proved in 
this class of cases as in others. 
Longmeid v. Holliday, 6 Exch. 761, 
155 Reprint 752. 
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by anyone reasonably within his contemplation at 
A similar rule has been applied in the 
case of a lease of premises in a dangerous condi- 
There can, however, be no recovery if the 
use of property by the person injured was not rea- 
sonably within the contemplation of defendant,®° 
nor in the absence of scienter.®+ 

[§ 105] D. Rents, Profits, and Income. 
ments as to past or presént rents ©? and past prof- 
its,®* the past patronage,®* sales,°° or earnings of 
a business,°® or the earnings of a corporation,®” have 
frequently been held material. 
when positively made are usually held to be rep- 
resentations of fact,®°8 upon which may be predi- 
cated a charge of fraud, the other essential elements 


State- 


Such statements 


Fraudulent intent in general see 
Supra §§ 44-48. 
peaneuter in general see supra §§ 35-— 


62. Mignault v. Goldman, 234 
Mass. 205, 125 NE 189; Hecht v. 
Metzler, 14 Utah 408, 48 P 37, 60 
AmSR 906. 

6S. Hotchkiss v. Bon Air Coal, 
etc., ~Co.,, 108 “Me. 34, 078 “A 11085 


Champneys v.. Irwin, 106 Wash. 438, 
180 P 405. 

[a] Net income of an apartment 
house.—Champneys y. Irwin, 106 
Wash, 438, 180 P 405. 

[b] Profits of a mine as run by 
the owner.—Hotchkiss v. Bon Air 
Coal, etc., Co., 108 Me. 34, 78 A 1108. 

64. Harvey v. Smith, 17 Ind. 272; 
Berge v. Eager, 85 Nebr. 425, 123 NW 
454; Fonda v. Lape, 8 NYS 792. 

{a]_ Circulation of newspaper.— 
(1) Misrepresentations in the sale of 
a newspaper that it had a bona fide 
subscription list of fourteen thousand 
and that the subscription list fur- 
nished the buyer by the owner was 
the only copy in existence, that it 
and all other names in the office were 
not in the hands of any other person, 
when in fact such lists were in the 
hands of a rival publisher, and that 
the net profits of the business were 
five thousand dollars a year were 
material misrepresentations support- 
ing an action for deceit. Berge v. 
Eager, 85 Nebr. 425, 123 NW 454. 
(2) A vendor’s misrepresentations, in 
the sale of a newspaper, as to the 
number of subscribers and the busi- 
ness and profits of the establishment 
were material, since, while the pa- 
trons might withdraw their patron- 
age, it is easier to retain old readers 
than to secure new ones. Harvey vy. 
Smith 207% Indi 272" 

[b] Patronage of leased stables 
by guests from nearby hotel.—Fonda 
v. Lape, 8 NYS 792. ‘ 

65. Vulcan Metals Co. v. Simmons 
Mfg. Co., 248 Fed. 853, 161. CCA 7; 
King v. White, 119 Ala. 429, 24 S 710. 

{a] Illustrations.—(1) Prior sales 
of the cleaners to be manufactured 
under manufacturing rights. Vulean 
Metals Co. v. Simmons Mfg. Co., 248 
Fed. 853, 161),CCA 7.5, - (2) & «false 
representation that several hundred 
dollars’ -worth of an article whose 


; patent rights plaintiff contemplates 


buying have already been sold is 
material. King v. White, 119 Ala, 
429, 24 S 710. 

66. Vouros v. Pierce, 226 
175, 115 NE 297. 

67. Waldo v. Chicago, ete., R. Co., 
14 Wis. 575. 

Fraud as ground for rescission of 
sale of corporate stock see Corpora- 
tions § 1069. 

_ Fraud inducing subscription to 
stock see Corporations §§ 875-882. 

68. U. S.—Old Colony Trust Co. v. 
Dubuque Light, etc., Co., 89 Fed. 794. 

Cal.—Nisson y. Hood, 140 Cal, 224, 
Lope ool. 

Ill.—O’Donnell, ete, Brewing Co. 
v. Farrar, 163 Ill. 471, 45 NE 283; 
Moyses v. Schendorf, 142 Ill. A. 293 
(dictum) ; Dwight v. Chase, 3 Ill. A. 67. 


Mass. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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being present,®® especially where the truth is pecu- 
harly within the knowledge of the speaker7? and 
difficult for the hearer to ascertain,’ or where arti- 
fice is used to prevent investigation.72 In such eases 
the hearer has a right to rely upon the representa- 


Iowa.—Hogan v. McCombs, 180, NW 
770; Sykes v. Reiher, 91 NW 920. 

Mass.—Mignault v. Goldman, 234 
Mass. 205, 125 NE 189; Boles v. Mer- 


Ven Carts 


rill, 173 Mass. 491, 53 NB 894, 73 
AmSR 308. 

Mich.—Martin v. Veana Food Co., 
153 Mich. 282, 116 NW 978. 

Nebr.—Markel v. Moudy, 11 Nebr. 
2135 TINIW. 853. 

N. Y.—Seis v. Plaisantin, 52 App. 
Div. 206, 65 NE 70; Powell v. F. C. 
Linde Co., 49 App. Div. 286, 64 NYS 
153; Forster v. Wilshusen, 14 Misc. 
520, 35 NYS 10838. 

N. C.—Saunders v. Hatterman, 24 
N. C. 32, 37 AmD 404. 

. Oh.—Pumphrey v. Haffner, 18 Oh. 
Cin Ct-N.ls.03.40. 

Pa.—Byrne v. Stewart, 124 Pa. 450, 
alig( NaS 

Utah.—De Frees 8 Utah 
488, 33 P 217. 
ey ee tee v. Richards, 46 Vt. 
'  Wash.—Jacoby v. MHollada, 78 
Wash. 88, 138 P 558. 

Wis.—Paetz v. Stoppleman, 75 Wis. 
510, 44 NW 834. 

Eng.—Hutchinson v. Morley, 2 Arn. 
2; Ekins v. Tresham, 1 Lev. 102, 83 
Reprint 318; Risney v. Selby, 1 Salk. 
211, 91 Reprint 189. See Bowring ‘v. 
Stevens, 2 C. & P. 337, 12 HCL 604 
(where a verdict was rendered plain- 
tiff for defendant’s misrepresenta- 
tions as to the past profits of a pub- 
lic house, although the court stated 
that the jury should consider plain- 
tiff’s opportunities for inquiry and 
make reasonable allowance for “the 
sort of representations a man always 
makes, when he is going to sell any 
kind of property’’). a 

Man.—MecGregor v. Campbell, 10 
WestLR 326 [aff 19 Man. 38, 11 West 
TRY 153 12 

[a] For example.—(1) A _ state- 
ment that a business is being run at 
a profit when in reality it is being 
run at a loss. Moyses v. Schendorf, 
142 Tll. A. 293 (dictum). (2) State- 
ment by seller of a livery business 
that the business had not been hurt 
by automobiles. Hogan v. McCombs, 
(Iowa) 180 NW 770. (3) Statement, 
made to induce purchase of a half- 
interest in the patent rights of an 
ice cream freezer, that the freezers 
were selling well and giving perfect 
satisfaction, when to his knowledge 
those already sold had proved wholly 
unsatisfactory. Pumphrey v. Haff- 
mere Loe Oh. Cir. Gt. Ns Si3465" (4) 
Representations that a tenant was 
paying a rental of twenty-five dol- 
jars a month, when in fact he was 
paying but eighteen dollars a month. 
Migenault v. Goldman, 234 Mass. 205, 
125 NE 189. (5) Representation that 
property had a monthly rental of 
twelve dollars and fifty cents, when 
in fact the property was rented for 
only seven dollars a month. Jacoby 
v. Hollada, 78 Wash. 88, 138 P 558. 
(6) While an action of deceit would 
not lie against the seller of an eat- 


ing~ house, fixtures, and furniture, 
pecause of false statements as to the 
pusiness the house would do in the 
future, such an action could be main- 
tained for false statements as to the 
amount of business done and profits 
realized by the sellers while they 
were keeping the house. Markel v. 
Moudy, 11 Nebr. 218, 7 NW 853. (7) 
Statement in a sale ,of corporate 
stock as to the extent of the demand 
for products of the corporation, the 
amount of output, and the percentage 
of profit. Martin v. Veana Food Co., 
153 Mich. 282, 116 NW 978. 

[b] Application of rule.—State- 
ment that a saloon was doing a prof- 
itable business and netting twenty 
dollars a day. O’Donnell, etc., Brew- 
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tion.7# 


ne Co. v. Farrar, 163 Ill, 471, 45 NE 


{c] Leading case.—Ekins v. Tres- 
ham, 1 Lev. 102, 83 Reprint 318 (hold- 
ing that a vendor’s false representa- 
tions that the premises sold were 
leased at greater than the actual rent 
were ground for an action of deceit). 

dpa) generally see supra §§ 20-— 


69. Elements of fraud generally 
see supra §§ 6-89. 

70. I1l1.—Dwight v. Chase, 3 Ill. A. 
Soa Noetling v. Wright, 72 Ill. 

Ind.—Harvey v. Smith, 17 Ind. 272. 

Kan.—Circle v. Potter, 83 Kan. 363, 
111 P 479. . 

Me.—Irving v. Thomas, 18 Me. 418. 

Mass.—Lee v. Tarplin, 183 Mass. 
52, 66 NE 431. 

Minn.—Redding v. Wright, 49 
Minn. 322, 51 NW 1056. 

Mo.—F lack v. Wahl, 197 Mo. A. 10, 
193 SW 56. 
eb J.—Wise v. Fuller, 29 N. J. Eq. 
be Y.—Griffing v. Diller, 21 NYS 

S. C.—Ruberg v. Brown, 50 S. C. 
397, 27 SE 73. 

Utah.—Hecht v. Metzler, 
408, 48 P 87, 60 AmSR 906. 

Wash.—Champneys v. 106 
‘Wash. 438, 180 P 405; Stanton v. 
Zercher, 101 Wash. 388, 172 P 559. 

Eng.—Dobell v. Stevens, 3 B. & C. 
623, 10 ECL 2838, 109 Reprint 864; 
Lysney v. Selby, 2 Ld. Raym. 1118, 
92, Reprint 240; Risney v. Selby, i 
Salk. 211, 91 Reprint 189. 

Knowledge or means of knowledge 
generally see supra § 68. 

71. Ruberg v. Brown, 50 S. C, 397, 
27 SE 873; Fitzgerald v. Frankel, 109 
Va. 603, 64 SE 941. 

Means of knowledge as affecting 
right of reliance see supra § 68. 

72. Del Piano v. Caponigri, 20 
Mise. 541, 46 NYS 452. , 

Speaker preventing investigation 
as affecting right of reliance see 
supra § 71. ‘ 

73. Cal.—Del Vecchio v. Savelli, 
LORCA BAO SLOl pers 23 

Ind.—Harvey v. Smith, 17 Ind. 272. 

Kan.—Circle v. Potter, 83 Kan. 363, 
ip la gee 

N. Y.—Forster v. Wilshusen, 14 
Misc. 520, 35 NYS 1083. 

R. I.—Handy v. Waldron, 18 R. I. 
567, 29 A 148, 49 AmSR 794. 

Wash.—Champneys v. Irwin, 106 
Wash. 488, 180 P 405; Duffy v. Blake, 
80 Wash. 643, 141 P 1149; Blum vy. 
Smith, 66 Wash. 192, 119 P 183. 

[a] Rental of apartments, — A 
purchaser of a building containing 
eighteen apartments had a right to 
rely upon a statement of the vendor 
as to the income from the building, 
not being required to visit each of 
the eighteen apartments and inquire 
of the tenants therein the amount of 
rent being exacted. Champneys v. 
Irwin, 106 Wash. 438, 180 P 405. 

[b] Past profits of speaker’s busi- 
ness.—Representations as to _ past 
profits from a business by the owner 
to a prospective purchaser are as to 
a fact peculiarly within the owner’s 
knowledge, so that they may be re- 
lied on, and, if false and known to 
be, they constitute fraud. Del Vec- 
chio v. Savelli, 10 Cal. A. 79, 101 P 32. 

[c] In the sale of a newspapor, 
the number of subscribers and the 
amount of business and profits are 
facts so peculiarly within the knowl- 
edge of the vendor that the purchaser 
has/a right to rely on his representa- 
tion concerning them. Harvey v. 
Smith, 17 Ind. 272. 

[d] Profits of secondhand busi- 
ness.—A plaintiff buying a share ina 
secondhand business could rely with- 


14 Utah 


Irwin, 


. O’Donnell, 
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tions,7* and redress will not be denied on the ground 
that he could have learned the truth by investiga- 
But misrepresentations as to future income 
and profits are usually held nonactionable expres- 
sions of opinion,’® as in the case of statements as 


out investigation on his vendor’s 
positive representations as to the 
character of the goods and the profits 
of the business since plaintiff was 
ignorant of both, and such facts were 
peculiarly within the knowledge of 
the vendor. Duffy v. Blake, 80 Wash. 
643, 141 P 1149. 

Right of reliance in general see 
supra §§ 59-74. 

74. Kan.—Speed v. Hollingsworth, 
54 Kan, 436, 38 P 496. 


Mich.—Johnson vy. Campbell, 199 
Mich. 186, 165 NW 823. 
Minn.—Redding v. Wright, 49 


Minn. 322, 51 NW 1056. 

Mo.—F lack v. Wahl, 197 Mo. A. 10, 
193 SW 56. 

N. Y¥.—Del Piano v. Caponigri, 20 
Misc. 541, 46 NYS 452, : 

Utah.—De Frees v. Carr, 8 Utah 
488, 33 P 217. 

See Mosher v. Post, 89 Wis. 602, 
62 NW 516 (holding that the pur- 
chaser of a stock of goods may main- 
tain deceit against the vendor for a 
false representation of the amount of 
current sales, if such representation 
formed one of the inducements for 
purchase, and the vendor had no op- 
portunity to examine the books, al- 
though he cannot maintain the action 
if he had an opportunity to make the 
examination). 

fa] Application of rule.—Past and 
present rentals of a pasture. Speed 
DENA AS 54 Kan. 436, 38 P, 

Right of fraud feasor to plead neg- 
ligence of his victim in general see 
supra § 66. 

75. U. S.—Sawyer v. Prichett, 19 
Wall, 146, 22 L. ed. 105. 

Ala.—Majestic Coal Co. v. Ander- 
son, 203 Ala. 233, 82 S 483. 


Cal.—Wegerer y. Jordan, 10 Cal. 
A. 362, 101 P 1066. 

Colo.—Central L. Assur, Soc. v. 
Mulford, 45 Colo. 240, 100 P 423; 


pearg v. Bliley, 3 Colo, A, 479, 34 P 

fll.—Crocker v. Manley, 164 Ill. 
282, 45 NE 577, 56 AmSR 196; Brady 
Ve. Cole; 164 Tiles 1 16eere om Nia ssi 
etce., Brewing Co. v. Far- 
rar, 163 Tll. 471, 45 NE 283; Buresh 
v. Seymour, 187 Ill. A. 295; Musick v. 
Gatzmeyer, 47 Ill. A. 329, 

Towa.—Stewart v. Puck Soap Co, 
154 Iowa 411, 135 NW 70; State Bank 
v. Brown, 142 Iowa 190,119 NW 81, 
184 AmSR 412: Davis v. Campbell. 
93 Towa 524, 61 NW 1053, 

Ky.—Head v. Dant, 21 SW 528, 14 
KyL 742 

Mass.—Pedrick v. Porter, 5 Allen 
324 (dictum). 


Mich.—Kulesza v. Wyhowski, 182 
NW 53. 
Miss.—Walker v. Mobile, etc., R. 


Co., 34 Miss, 245. 

Mo.—Brown v. South Joplin Lead, 
ee Min. Co., 194 Mo. 681, 92 SW 
699. 

Mont.—Ott v. Pace, 43 Mont, 82, 
PSPs 

N. Y.—Speiglemeyer v. Crawford, 6 
Paige 254. 

N. C.—Pritchard v. Dailey, 168 N. 
C. 330, 84 SE 392. 

Tex.—Donoho v. U. S. Equitable L. 
Assur. Soc.,: 22 -Tex. Civ. A. 192, 54 
SW 645. 

Utah.—Campbell v. Lion’s Co-Op. 
Home Bldg., ete., Co., 46 Utah 1, 148 
P 401, 406 [cit Cyc]. 

Wash.—Davis v. Masonic Protec- 
tive Assoc., 94 Wash. 406, 162 P 516. 

Eng.—Bellairs v. Tucker, 13 Q. B. 
D. 562. 

[al Applications of rule. — (1) 
Statement that an investment would 
afford plaintiff a competency. Majes- 
tic Coal Co, v. Anderson, 203 Ala. 
233, 82 S 483. (2) Representations as 
to the amount of future commissions 
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to future dividends** or profits’? to be secured 
from corporate stock,’® or statements by a vendor 
of realty that the purchaser will be able to sell at 
an advance.”® But such misrepresentations may con- 
stitute actionable fraud where made in bad faith 
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by one possessing superior knowledge,*° or where the 


plaintiff might earn. Central L. As- 
sur. Soc. v. Mulford, 45. Colo. 240, 100 
P 423. (3) A vendor’s statement that 
the proceeds from the sale of crops 
would meet deferred payments as 
they came due. Ott v. Pace, 43 Mont. 
825) 105 37.24) Ay vendor’ si state- 
ment that realty was certain to bea 
profitable investment because the dis- 
trict in which it was located would 
become the best residential part of 
the city. State Bank v. Brown, 142 
Iowa 190, 119 NW 81, 134 AmSR 412. 
(5) A representation, inducing the 
acceptance of an insurance agency, 
that plaintiff could make big money. 
Davis v. Masonic Protective Assoc., 
94 Wash. 406, 162 P 516. (6) State- 
ment that a saloon would yield a 
profit of four thousand dollars in two 
years. O’Donnell, etc., Brewing Co. 
Vv. HMarrar,- 163 Ill. 471, 45 NE 288. 
(7) Statement, made to induce one to 
subscribe for the erection of a cream- 
ery, that the profits would be large. 
Davis v. Campbell, 93 Iowa 524, 61 
NW 1053. (8) An insurance agent’s 
statements that a policy was a’ bet- 
ter investment than a farm, that it 
was not a life policy but an invest- 
ment policy, and that the _ policy 
would pay assured a dividend of six 
per cent... Lynch v. Kerslake, 186 
Iowa 983, 173 NW 147. 

[b] Pay ore—Where a_ person 
says that a body of ore through 
which a drill hole has been made is 
pay ore, it cannot be otherwise 
treated than a mere expression of 
opinion that it will pay, and an ac- 
tion for fraud and deceit cannot be 
predicated thereon, even though the 
opinion was’ unwarranted as shown 
by development of the mine. Brown 
v. South Joplin Lead, ete., Min. Co., 
194 Mo. 681, 92 SW 699. 

[c] Future royalties.—Represen- 
tations by a soap company as to the 
amount of royalties that it would pay 
under a secret process communicated 
to it by M are mere expressions of 
opinion as to what would become due 
in the future, and not actionable 
fraud rendering it liable to plaintiff, 
who loaned money to M on the faith 
of the representations. 
Puck Soap Co,, 154 Iowa 411, 135 
NW 70 


Expressions of opinion in general 
see supra § 20. 

Future value see infra § 110. 

tof gee tage and promises see supra 


76. Cal.—Wegerer vy. Jordan, 10 
Cal. A. 362, 101 P 1066. 

Ga.—Weston v. Columbus South- 
ern. R.' Co., 90 Ga. 289, 15 SH) 773. 


Iowa.—Gamet v. Haas, 165 Iowa 
565, 146 NW 465; Swan v. Mathre, 
103 Iowa 261, 72 NW 522. 

Md.—Robertson vy. Parks, 76 Mad, 
118. 24 A 411. 

Wis.—Warner v. Benjamin, 89 
Wis. 290, 62 NW 179. 

[a] Applications of rule.—(1) 
False representations that mining 


stock would pay immense dividends 
and that it would bear six per cent 
interest on the investment. Wegerer 
v. Jordan, 10 Cal. A. 362, 101 P 1066. 
(2) Statement by the seller of cor- 
porate stock that he thought the in- 
vestinent would prove good and 
yield an income of ten per cent. 
Gamet v. Haas, 165 Iowa: 565, 136 
NW 465. (38) Statement by’ the pro- 
moter of a corporation that the 
stockholders would receive from ten 
to twenty-five per cent on _ the 
amount paid by them on_ stock. 
Swan v. Mathre, 103 Iowa 261, 72 
NW 522. (4) Statement that cor- 


Stewart v.. 


porate stock would pay twenty per 
cent dividends. Robertson v. Parks, 
76 Md. 118, 24 A 411. ‘ 

[b] Prospective dividends and 
value of mining dump.—Where the 
treasurer and manager of a mining 
company after a visit to the mines 
induced plaintiff to exchange prop- 
erties by representations that the 
mines were rich with silver and 
would pay a dividend of twenty per 
cent to one hundred per cent and 
that there was enough silver ore on 
the dump to pay the par value of 
the stock, such misrepresentations 
were mere matters of opinion and, 
therefore, not actionable fraud. 
Crocker v. Manley, 164 Ill. 282, 45 
NE 577, 56 AmSR 196. 


77. I1l—Mumford v. Tolman, 157 
Till. 258, 41. NE 617. 

N. C.—Pritchard v. Dailey, 168 N. 
C. 330, 84 SE 392. 

Tex.—Riley v. Treanor, (Civ. A.) 
25 SW 1054. 


Utah.—Campbell v. Lion’s Co-Op. 
Home Bldg., etc., Co., 46 Utah 1, 148 
By 401; 

lige (ay 


BEng.—Bellairs v. 
B..De 562: 

[a] Tlustrations.—(1) Where, to 
induce the purchase of corporate 
stock, directors stated that inves- 
tors would “get handsome returns,” 
that the stock “would double in 
value,” and made further statements 
as to the future cost of business 
operation and future profits, such 


Tucker, 


statements were nonactionable ex- 
pressions of belief and opinion. 
Campbell v. Lion’s Co-Op. Home 


Bldg., ete., Co., 46 Utah 1, 148 P 401. 
(2) Representations by a seller of 
stock as to what could be done to 
the property of the corporation and 
how much could be made by the in- 
vestment were promissory state® 
ments of opinion, and not action- 

able fraud. Pritchard y. Dailey, 168 

N. C. 330, 84 SE 392. (3) State- 

ment as to maturity of building as- 

sociation shares. Hunter v. Inter- 
national Bldg., ete., Assoc., 24 Tex. 

Give Ay 1458, 5592S'W) 596. 

78. Cross references: 

Fraud as ground for rescission of 
sale of corporate stock see Cor- 
porations § 1069. 

Fraud inducing subscription to 
stock see Corporations §§ 875-882. 

Misrepresentations as to future 
value of corporate stock see infra 
§ 110 note 60 [a]. 

79. Brady vy. Cole, 164 Ill. 116, 45 
NE 438; Markel v. Moudy, 11 Nebr. 
213, 7 NW 8538. 

go. Liland v. Tweto, 19 N. D. 551, 
565, 125 NW 1082; 'Texas Co-op. 
Dnver Gon avey (Clarkiw Grex Gly wicAs) 
216 SW 220 [cit Cyc]; Gerhard v. 
Bates, 2 HE. & B. 476, 75 ECL 476, 
118 Reprint 845. 

“Representations of the probable 
earnings of [an]... enterprise... 
may be mere expressions of opinion, 
made in good faith, and in such 
case cannot be made the basis of a 
recovery; but if made in bad faith, 
by one who is possessed of superior 
knowledge respecting such matters, 
with design to deceive and mislead, 
the party making them must re- 
spond.” Liland v. Tweto, supra. 

[a] Future dividend yield.— 
Where to induce plaintiff, a woman, 
to purchase its stock, the agent of 
defendant corporation stated that 
plaintiff could borrow money of de- 
fendant at six per cent with the 
stock as collateral, that he, the 
agent, would guarantee ten per cent 
dividends at the start and one hun- 


[§ 105 


/ 


opinion expressed is based upon a misrepresentation 
of fact.81 Under the general rule recovery has been 
allowed for misrepresentations as to the past or 
present income from realty,®? the dividends and 
earnings of corporations,** such as corporations for 


dred to one hundred and fifty per 
cent as soon as the company began 
its business, such representations and 
promises, although partaking of the 
nature of opinion and of a ,promis- 
sory character were, nevertheless, 
actionable fraud because false, in 
fact, known by the agent to be false 
at the time he made them, made for 
the purpose of inducing plaintiff to 
buy such stock and actually induc- 
ing her to do so to her damage. 
Texas Co-op. Inv. Co. v. Clark, (Tex. 
Civ. A.) 216 SW 220. 

Dishonest expressions of opinion 
see supra § | 

81. Evans v. Duke, 6 Cal. Unrep. 
Cas. 973, 69 P 688; Benedict v. Guar- 
dian Trust Co., 91 App. Div. 103, 86 
NYS.370., [aff -180.-N. Y.,.558)>mem, 
U3". INE a 20% mem > 

{al Tustrations.—(1) While the 
mere expression of an intention to 


pay dividends made in a stock pros- - 


pectus would not furnish the basis 
of actionable fraud, when the stock 
prospectus goes further and misrep- 
resents the earnings upon which the 
statement as to future dividends has 


been based, there is actionable 
fraud. Benedict v. Guardian Trust 
Coz 9L.- App. Div. 103, 86 NYS 370 


[atf 180 N. Y. 558 mem, 73 NE 1120 
mem]. (2) A representation that the 
net income of certain land will be 
fifteen per cent on twelve thousand 
five hundred and fifty-five dollars, 
when such statement is professedly 
based upon the past’ net income of 
the land for a series of years is 
more than the expression of a mere 
opinion. Evans v. Duke, 6 Cal. Un- 
rep. Cas. ..973, 69- P 688. 

Expression of opinion based upon 
misrepresentation of fact in general 
See supra § 28, 

82. Cal.—Cross v. Bouck, 175 Cal. 
2585, L6br R02. 

Me.—Irving v. Thomas, 18 Me, 418. 


Mo.—Thaler v. Niedermeyer, 185 
Mo, A, 257, 170 SW. 378. > 

Utah.—Hecht v. Metzler, 14 Utah 
408, 48: P 37, 60 AmSR 906. 

Eng.—Dimmock v. Hallett, lL. R. 
2 Ch. 21; Ekins v. Tresham, 1 Lev. 
102, 83 Reprint 318. 


[a]. Applications of rule.—(1) A 
willful -misrepresentation by the 
owner as to past rental inducing ex- 
change of real estate relied upon 


without inspection is. actionable 
fraud. Hecht v. Metzler, 14 Utah 
408, 48 P 37, 60 AmSR 906. (2) Mis- 


representation as to rental of realty 
inducing purchase at a high price. 
Ekins v. Tresham, 1 Lev. 102, 83 
Reprint 318. (3) Misrepresentations 
as to rental of realty inducing lease. 
Irving v. Thomas, 18 Me. 418. (4) 
Present rental of realty. Thaler v. 
Niedermeyer, 185 Mo. A. 257, 170 
SW 378. (5) Farm represented as 
recently rented to a given party for 
£290, 15s, when in fact he had paid 
less rental, and the farm had rented 
for £225 since such party’s occu- 
pancy and the second tenant had 
“paid £20 to be off, his bargain.” 
Dimmock v. Hallett, L. R. 2 Ch. 21. 
(6) Past earnings of an apartment 


house. Cross v. Bouck, 175 Cal. 
PASS RN Meg rAOyas a 

83. Ill—Pawnee Nat. Bank vv. 
Hamilton, 202 Ill. A. 516; Cantwell 
v.. Harding, 155. Tl. A. 578. 
Mass.—Gurney v. Tenney, 197 


Mass. 457, 84 NE 428. 
R. I—Handy v. Waldron, 18 R. 
I. 567, 29 A 148, 49 AmSR 794. 
Utah.—Campbell v. Zion’s Co-Op. 
yore Bldg., ete., Co., 46 Utah 1, 148 
P : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the conduct of public utilities,84 and in other in- 
stances where past rents, profits, 
misrepresented to the hearer’s loss.85 

E. Representations of Law *’*—1, In 
It has been said that misrepresentation 87 


[§ 106] 
General. 


Wash.—Boehme v. Broadway The- 
ater Co., 91 Wash. 104, 157 P 218. 

W. Va.—Jackson v. Stockart, 75 
W. Va. 482, 84 SE 919, 89 SE 359. 
_{a]l For example.—A _ representa- 
tion, for the purpose of effecting a 
sale of stock in a corporation, that 
the stock has always paid a certain 
dividend, when in fact it has never 
paid such a dividend, is ground for 
an action of deceit. Handy v. Wal- 
ee 18 R. I. 567, 29 A 143, 49 AmSR 

[b] Applications of rule. — (1) 
Representation that a corporation 
had made fifteen thousand dollars 
net during the past year. Jackson 
v. Stockart, 75 W. Va. 482, 84 SH 
919, 89 SE 359. (2) Representation 
that a company was on a paying 
basis, earning twelve per cent. Gur- 
ney v. Tenney, 197 Mass. 457, 84 NE 
428. (3) Volume of corporate busi- 
ness, and amount of income and ex- 
penses. Becehme v. Broadway The- 
MLer | Con j791) Wash: 104, 5957 (Pa 2188 
(4) Last year’s profits of a cor- 


poration. Pawnee Nat. Bank vy. 
Hamilton, 202 Ill. A. 516. (5) State- 
ment inducing subscription to cor- 


porate stock that dividends already 
paid had been earned and were jus- 
tified. Campbell _v. Zion’s Co-Op. 
Home Bldg., ete., Co., 46 Utah 1, 148 
P 401. (6) Extent, volume, and earn- 
ings of a corporate business. Cant- 
well .v...Harding, 155 Ill. A, 578. 

Fraud as ground for rescission of 
Sale of corporate stock see Corpora- 
tions § 1069. 

Fraud inducing subscription to 
stock see Corporations §§ 875-882. 

84. Old Colony Trust Co. v. Du- 
buque Light, etc., Co. 89 Fed. 794; 
Fargo Gas, ete, Co. v. Fargo Gas, 
ete., Co., 4 N. D. 219, 59 NW 1066, 
37 LRA 593. 

[a] Past earnings of street rail- 
road.—Old Colony Trust Co. v. Du- 
buque Light, etc., Co., 89 Fed. 794. 

[b] Past profits from electric 
light plant.—Fargo Gas, etc., Co. v. 
Fargo Gas, ete., Co., 4 N. D. 219,. 59 
NW 1066, 37 LRA 593. 

85. See cases infra this note. 

[a] Held actionable.— (1) Mis- 
representations as to past profits of 
a partnership inducing purchase of 
a partner’s interest. Ward v. Crut- 


cher, 2 Bush (Ky.) 87. (2) Past 
profits of a_ business. Winnek v. 
Moore, 164 Wis. 53, 159 NW_ 558. 


(3) Past profits realized on sale of 
fruit from orchard. Woodson v. 
Winchester, 16 Cal. A. 472, 117 P 
565. (4) Profits made on sale of 
goods. Hewey v. Fouts, 91 Kan. 
680,139 P 407, 92 Kan. 268,140 P 894, 

86. Misrepresentations as to title 
and. encumbrances see infra § 109. 

Misrepresentation of law as 
ground for redress in particular ac- 
tions or with reference to particular 
transactions see Attorney and Client 
§ 221; Bills and Notes § 1046 text 
and note 79; Compositions with 
Creditors § 73; Compromise and 
Settlement § 46; Contracts § 286; 
Deeds § 155; Reformation of [Jn- 
struments [34 Cyc 911 et seq]; Ven- 
dor and Purchaser [39 Cyc 1289]. 

87. U. S.—Upton vy. Tribilcock, 91 
emc4baweo led 203 Ogilvies v: 
Knox Ins. Co., 22 How. 380, 16 L. 
ed. 349; Burk v. Johnson, 146 Fed. 
209, 76 CCA 567; Farrel v. National 
Shoe, ete, Bank, 43 Fed. 123 [app 
dism 149 U. S. 773, 13 SCt 1046, 37 
LL. ed. , 9671. 

Ala. — Georgia Home Ins. Co. v. 
Warten, 113 Ala. 479, 22 S 288, 59 
AmSR 129; Griel v. Lomax, 94 Ala. 
641, 10 S 282; Davis v. Betz, 66 Ala. 
206; Beall v. McGehee, 57 Ala. 438; 
Lehman v. Bibb, 55 Ala. 411; Leh- 
man v. Shackleford, 50 Ala. 437; Bel- 


FRAUD 


or income was 


fast v. Boon, 41 Ala. 50 [rev on other 
grounds 7 Wall. (U. S.) 624, 19 L. 
ed. 266]; Martin v. Wharton, 38 Ala. 
637; Rivers v. Duboce, i0 Ala. 475; 


Craig v. Blow, 3 Stew. 448. 
a oe itech Van Hirschys2i Ark: 


Cal.—Champion v. Woods, 79 Cal. 
il; 21. P 534, 12.AmSR 126; Peo. 'v. 
San Francisco, 27 Cal. 655. 

Colo.—Cooper v. Hunter, 8 Colo. 
A. 101i, 44 P 944. 

Ill.—Hooker v. Midland Steel Co., 
215 Ill. 444, 74 NE 445, 106 AmSR 
170 [aff 117 Ill. A. 441]; Dillman v. 
Nadlehoffer, 119 Ill. 567, 7 NE 88; 
Fish v. Cleland, 33 Ill. 238; Rogan 
vi WMlinois:, "Trust, ete. Bank, 93° Tt. 
A. 39 [aff 194 Ill. 600, 62 NE 834]; 
Washington v. Louisville, etc. R. 
Co., 34 Ill. A. 658 [aff 136 Ill. 49, 26 


NE 653]; Dowdall v. Cannedy, 32 
Tilly A. 207. 

Ind.—Kinney v. Dodge, 101 Ind. 
Di CM BULE Mave \OWLES, 369.0 1nd, 


Smither v. Calvert, 44 Ind. 242; Reed 
v., Sidener, 32: Ind. 373; Parker v. 
Thomas, 19), Ind. .213, 81. AmD 385; 
Russell, v. Branham, 8 Blackf. 277; 
Gipe v. Pittsburgh, etce., R. Co., 41 
Ind. A. 156, 82 NE 471. 

Iowa.—Rawson v. Harger, 48 Iowa 
269. : 

Ky.—Pickrell, ete, Co. v. Castle- 
man Blakemore Co., 174 Ky. 1, 191 
Sw 680; Jasper v. Hamilton, 3 Dana 
280. 

Me.—Valley v. Boston, etc., R. Co., 
103 Me. 106, 68 A 635; Abbott v. 
Treat, 78 Me. 121, 3 A 44; Thomp- 
son v. Phoenix Ins. Co., 75 Me. 55, 46 
AmR 357; Grant v. Grant, 56 Me. 573. 

Minn. — Winston v. Young, 52 
Minn. 1, 53 NW 1015; Jagger v. Win- 
slow, 30 Minn. 263, 15 NW 242. 

Mo.—Dalrymple v. Craig, 149 Mo. 
345, 50 SW 884; WBaston-Taylor 
Go. v: Loker, (A.), 205 SW 87 (dic- 
tum); Ordway v. Continental Ins. 
Co., 385 Mo. A. 426; American Ins. 
Co. v. Capps, 4 Mo. A. 571. 

Mont. — Emerson-Brantingham 
Impl. Co. v. Anderson, 194 P 160. 

Nebr.—Wood v. Roeder, 50 Nebr. 
476, 70 NW 21. 

N. J.—Jackson v. Pennsylvania R. 
Cok GING IE We 19 b4 Ab 8 2b 

N. Y.—Amherst College v. Ritch, 
151 N. Y. 282, 45 NE 876, 37 LRA 
305 [aff 91 Hun 509, 36 NYS 576]; 
Duffany v. Ferguson, 66 N. Y. 482 
[rev 5 Hun 106]; Reiss v. Levy, 175 
App. Div. 938, 161 NYS 1048; Levin 
v. Sweet, 147 App. Div. 894, 132 
NYS 110; Hopkins v. Frey, 64 Hun 
218, 18 NYS 903; Lexow v. Julian, 
21 Hun 577 [aff 86 N. Y. 638 mem]; 
Brady v. Edwards, 35 Mise. 435, 71 
NYS 972; Anonymous, 19 Misc. 197, 
48 NYS 68; Unckles v. Hentz, 18 
Misc, 644, 43 NYS 749 [aff 19 App. 
Div. 165, 45 NYS 894]; Starr v. 
Bennett, 5 Hill 303. 

N. C.—Goode v. Hawkins, 17 N. C. 


93. 
Oh.—45tna Ins. Co. v. Reed, 33 Oh. 
283 


SE : 
Okl.—White v. Harrigan, 77 Okl. 
123,128, 186: P 224, 228 [quot Cyc]. 
Or.—McFarland v. Hueners, 95 Or. 
579, 190 P 584 [quot Cyc]; Bailey 
v. Frazier, 62 Or. 142, 124 P 648. 
Pa.—Frankfort Marine, etc., Ins. 
Go, v- Witty, 208 Pa. 569, 57 A 990. 
W. Va.—Schuttler v. Brandfass, 41 
W. Va. 201, 28 SE 808. 
Wis.—Hubbard v. McLean, 115 
Wis. 9, 90 NW 1077; Gormely v. 
South Side Gymnastic Assoc., 55 
TEAS eles yf 


Wis. 350, 18 NW 242. 

Bng.—Beattie v. Ebury, 
Ch. 777; Eaglesfield v. Londonderry, 
4 Ch. D. 693; Rashdall v. Ford, L. R. 
2 Bq. 750; Lewis v. Jones, 4 B. & C. 


506, 10 HCL 679, 107 Reprint 1148; 
Conybeare v. New Brunswick, etc., 
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or concealment 88 as to a matter of law cannot con- 
stitute remediable fraud, because everyone is pre- 
sumed to know the law 8° and therefore cannot in 
legal contemplation be deceived by erroneous state- 


RAP ete, 'Co.,) 6: Juri Ness Lo4: 

[a] For example.—(1) A _ state- 
ment that one has a claim on pub- 
lic land, although erroneous, is not 


actionable fraud because a mere 
misrepresentation of law. Cooper v. 
Hunter, 8 Colo. A. 101, 44 P 944. 


(2) An erroneous statement by the 
transferee of a note given for rent, 
asserting a legal right in himself to 
enforce the landlord’s_ statutory 
remedies for its collection as 
against a subtenant is not actionable 
fraud. Lehman y. Bibb, 55 Ala. 411. 
(3) A false statement by a lessor 
that his license to sell intoxicating 
liquors on the premises would en- 
title the lessee to sell was not ac- 
tionable fraud. Gormely v. South 
Side Gymnastic Assoc., 55 Wis. 350, 
13 NW 242. 

[b] In North Dakota, under the 
code, an action for deceit is ex- 
pressly based upon a misrepresenta- 
tion or suppression of facts, or a 
promise made without intention to 
perform, and by omission of mis- 
representations of law’ the code im- 
pliedly enacts that the latter are 
not actionable deceit. Hellebust v. 
Bonde, 172 NW 812. 

[c] In Massachusetts (1) it is 
said to be still an open question as 
to ‘whether or not an action will lie 
for misrepresentation of law (Kerr 
v. Shurtleff, 218 Mass. 167, 105 NE 
871; Burns v. Dockray, 156 Mass. 
135, 30 NE 551), (2) but it is settled 
that misrepresentations involving a 
point of law are actionable where 
made as statements of fact (Kerr v. 
Shurtleff, 218 Mass. 167, 105 NE 871 
{an action for deceit]; Motherway 
v. Wall, 168 Mass. 3338, 47 NE 135 
[where a deed was set aside]), (3) 
as where they amount to an implied 
assertion that facts exist which jus- 


tify the conclusion of law ex- 
pressed (Windram v. French, 151 
Mass. 547, 24 NE 914, 8 LRA 750; 


Burns v. Lane, 138 Mass. 350), (4) 
or where a party possessed of su- 
perior knowledge took advantage of 
another’s ignoranee to deceive him 
by misrepresentations of law 
(Busiere v. Reilly, 189 Mass. 518, 75 
NE 958), (5) and there is authority ~ 
to the effect that misrepresentations 
of law are actionable where con- 
fidential relations give the hearer 
the right to rely thereon (Lekis v. 
Corbin, 195 Mass. 520, 81 NE 248, 
122 AmSR 261). (6) There is also 
authority to the effect that misrep- 
resentations of law are not action- 
able where mere expressions of 
opinion. Bifalsky v. Conveyancers’ 
Tithe, ans; » Co.) L92) Mass. 5047 278 
NE 534 (the claim of one party to 
a contract as to what the contract is 
in fact or in law does not constitute 
a representation of fact on which 
the other party has a right to rely). 

ss. Burt v. Bowles, 69 Ind. 1. 

[a] Bule stated.—Fraud cannot 
be predicated upon facts concerning 
the law “whether they are suppres- 
sions of truth or representations of 
falsehood. Every person is bound 
to know the law, and not to be de- 


ceived by its suppression or false 
representation.” Burt v. Bowles, 69 
hale ay VE 


Concealment in general see supra 
§ 12 et seq. 

89. U. S.—Upton v. Tribilcock, 91 
WW. WSe=45, 28, Litveds) 203% 

Ala.—Beall v. McGehee, 57 Ala. 
438. 

Ill.— Rogan v. Illinois Trust, etc., 
Bank, 93 Ill. A. 39 [aff 194 Ill. 600, 
62 NE 834]. 

Ind..—Platt v. Scott, 6 Blackf, 389, 
390, 39 AmD 436. 

Mont. — ©HEmerson-Brantingham 
Impl. Co. v. Anderson, 194 P 190. 
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ments of law,®° and such representations are or- 
dinarily regarded as mere expressions of opinion % 
on which the hearer has no right to rely.°? Further 
it has been held that a charge of fraud cannot be 
predicated on an honest error in statement of the 
A subsequent legal decision, adverse to an 
opinion expressed, cannot establish fraud for which 
a party can be held liable in an action,®* and ob- 


law.93 


Nebr.— Wood v.: Roeder, 50 Nebr. 
476, 70 NW 21 (dictum). 

Or.—McFarland v. Hueners, 95 Or. 
579, 190 P 584 [quot Cyc]. 

“It is considered that every per- 
son is a€quainted with the law, both 
civil and criminal; and no one can, 
therefore, complain of the misrep- 
resentations of another respecting 
ity Platt v. Scott, supra. 

“A misrepresentation of a matter 
of law, in the absence of a rela- 
tion of confidence and trust on the 
part of the person making it, to the 
person relying and acting on it, or 
of some fact indicating imposition, 
is not a fraud which will vitiate a 
contract, for the law is presumed to 
be equally within the knowledge of 
both parties.’ Beall v. McGehee, 57 
Ala. 438, 440. 

Presumption as to knowledge of 
law see Evidence § 85, 

90. Russell v. Branham, 8 Blackf. 
(inds) = 277: 


91. Ala.—Martin v. Wharton, 38 
Ala. 637. 

Ark.—McDonald v. Smith, 95 Ark. 
523, 130 SW 515. 


Ga.—Hart v. Waldo, 117 Ga. 590, 
43 SE 998 (per Candler, J.). 

Ill.— Fish vy. Cleland, 33 Ill. 238. 

Kan.—Epp v. Hinton, 91 Kan. 513, 
515, 138 PP) 576, LRALIISD 130, 97 
Kanal oe tool! 509. [Cit -<Cyel). 

N. Y.—Duffany v. Ferguson, 66 N. 
Wed 82 [revs 5. Eun, 1067; 

N. C.—Parker v. Raleigh Sav. 
Bank; 152- N? GC. 253, 67 SE) 492% 

Oh.—A®tna Ins. Co. v. Reed, 33 Oh. 
St. 283, 294. 

Or.—McFarland v. Hueners, 95 Or. 
579;.190' PB 584 [quot Cyc], : 

“Misrepresentations, touching a 
party’s legal rights ... however er- 
roneous and strongly asserted, are 
to be treated, when made to a party 


free to inform himself of his legal 
rights, as mere statements’ of 
opinon.” A®tna Ins, Co. v. Reed, 


supra [quot Hart v. Waldo, 117 Ga. 
590, 48 SE 998, 1000 (per Candler, 


For example.—(1) Where the 
of, a legacy depends upon 
r not it is a charge upon 
the testator’s real estate, a repre- 
sentation that it is as good as a 
mortgage upon any man’s farm can- 
not form the basis of an action for 
fraud. Duffany v. Ferguson, 66 N. 
Y. 482 [rev 5 Hun 106]. (2) A state- 
ment that one could convey land 
even if untrue was not actionable as 
a fraudulent misrepresentation. Mc- 
Donald v, Smith, 95 Ark. 528, 130 
Sw 515. 

Expressions .of opinion in general 
See supra §§ 20-24 

Ser Ue S.—Upton v. Tribilcock, 91 
U.S. 45,-23)L. ed. 203; Burk v. John- 
son, 146 Fed. 209, 76 CCA 567. 

Til.—Fish v. Cleland, 38 Ill. 238. 

Iowa.—Rawson v. Harger, 48 Iowa 


269. 

Me.—Valley v. Boston, etc., R. Co., 
LOS =iMene 106, 68 AL 635s Abbott «vy. 
Treat,-78 Me. 121, 3 A. 44, 

Mont. — Emerson - Brantingham 
Impl. Co. v. Anderson, 194 P 160. 

Nebr.—Wood v. Roeder, 50 Nebr. 
476, 70 NW 21 (dictum). 

Oh.—Attna Ins. Co, v. Reed, 33 Oh. 
St. 283, 


“A representation of what the law 
will or will not permit to be done 


is one upon whick the party to 
whom it is made has no right to 
rely, and if he does so, it is his 
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expressed,?? and 


own folly, and he cannot ask the 
law to relieve him from the con- 
sequences. The truth or. falsehood 
of such a representation can be test- 
ed by ordinary vigilance and atten- 


tion. It is an opinion in regard to 
the law, and is always understood 
as such.” Fish v. Cleland, 33 Ill. 


238, 243 [quot Upton v. Tribilcock, 
91 U. S. 45, 50, 23 L. ed. 203; Burk 
v. Johnson, 146 Fed. 209, 76 CCA 
567, 572 Abbott v. Treat, 78 Me. 
2 126, 3 A 44; Adtna Ins, Co. v. 
Reed, 33 Oh. St. 283, 293]. 
[a] Illustration. — Where the 
claim agent of defendant railroad 
told plaintiff that he could not re- 
cover for injuries sustained while 
on, as ‘freight train “in ‘charge of 
potato cars, because he was not a 
regular paying passenger, and such 
statement induced plaintiff to sign 
a release, the claim agent’s misrep- 
resentation was not fraud avoiding 
the release because of a mere state- 


ment of opinion as to a question of 
justified in relying. Valley v. Bos- 
ton, ete. R. Co., 103 Me. 106, 68 A 

Right of reliance in general see 
supra §§ 59-74 
SHURS ae lee YL 

Tll.—Dowdall v. Cannedy, 32 Ii. 
A. 207. 

116 Me. 
133, 100 A 467, LRA1917F 633. 

Minn.—Neelund _ v. Hansen, 

N. Y.—Brady v. Edwards, 35 Misc. 
435, (Le NYS O72. 

9 Or: 327. 

[a] It is not fraud “if one mis- 
apprehends and, misapprehending, 
strument.” Maine Mut. Mar. Ins. 
Co. v. Hodgkins, 66 Me, 109, 113 
100 A 467, 469, LRA1917F 633]. 

[b] Mlustrations.—(1) In an ac- 
duction of a play, the evidence is 
insufficient to sustain fraud .on the 
in good faith that he had the ex- 
clusive right to produce such play 
was public property, such statement 
being merely an expression of 


law upon which plaintiff was _ not 
635 

93. Cal—Perkins vy. Fish, 121 Cal. 

Me.—Bixler v. Wright, 

144 

Minn, 228, 175 NW_ 5388. 

Or.—Smith v. Cox, 
misstates the legal effect of an _in- 
[quot Bixler v. Wright, 116 Me. 1338, 
tion under a contract for the pro- 
part of plaintiff, because he stated 
in England, when in fact the. play 
opinion upon a difficult question of 


law. Brady v. Edwards, 35 Misc. 
4355 TL NYS: 972, (2) Where by 
false representations of plaintiff's 


agent that it obligated him only to 
convey a life estate by curtesy in a 
portion of a tract described therein, 
defendant was induced to sign a 
bond in plaintiff’s favor, neverthe- 
less defendant could not set up as 
a defense to an action on the bond 
where it appeared that the misrep- 
resentations were made without 
knowledge of their falsity and in 
the honest belief of their truth. 
Smith v. Cox, 9 Or. 327. (3) Where 
defendant bank president falsely but 
honestly represented to plaintiff that 
a certain contract was legally suffi- 
cient to convey title of realty to de- 
fendant in an exchange of lands be- 
tween plaintiff and a third party de- 
fendant was not liable. The court 
rested its decision on the ground 
that a disinterested third party is 
not liable for false representations 
where he has no intent to de- 
ceive and honestly believes them to 
be true. Neelund v. Hansen, 144 


[§ 106 


viously fraud cannot be predicated upon a represen- 
tation of law which proves correct.®% 
resentations involving a point of law will be held 
actionable misrepresentations of fact if it appears 
that they were so intended and understood;°® as 
where they amounted to an implied assertion that 
facts existed which justified the conclusion of law 


But misrep- 


where, in addition to misrepresen- 


Minn. 228, 175 .NW 5388. (4) Al- 
though defendant was mistaken in 
his representations as to the owner- 
ship of partitions sold by him to 
plaintiff, nevertheless defendant was 
not liable in damages for fraud 
where it appeared that he had ac- 
curately stated the facts as to their 
purchase. Levin v. Sweet, 147 App. 
Div. 894, 132 NYS 110. 

94. Amherst College v. Ritch, 151 
N.Y. 282, 322, 45 NE’ 876;-37 DRA 
305; Duffany v. Ferguson, 66 N. Y. 
482 [rev 5 Hun 106]. 

“One who neither withholds nor 
misstates the facts cannot be ad- 
judged guilty of fraud simply be- 
cause the courts finally decided tke 
law to be other than he claimed it 
to be.” Amherst College v. Ritch, 
supra [quot Levin v. Sweet, 147 
App. Div. 894, 132 NYS 110]. 


95. Stevens v. Odlin, 109 Me. 417, 
84 A 899. 
[a] Tllustration—An action for 


deceit will not lie for alleged faise 


representations by the vendor’s 
broker that, if either party to a 
contract of sale breached it, he’ 


would be liable for a forfeiture pro- 
vided for in such contract, such 
statement setting forth the legal sit- 
uation as understood by defendant, 
and the evidence showing that de- 
fendant’s construction of the con- 
tract. was correct. Stevens v. Odlin, 
109 Me. 417, 84 A 899. 

96. Myers v. Lowery, (Cal. A.) 
189 P 793; Owens v. Norwood-White 
Coal Co., (Iowa) 174 NW 851; 
Dashiel v. Harshman, 113 Iowa 283, 
85 NW 85; Kerr v. Shurtleff, 218 
Mass. 167, "105 NE 871; Motherway 
v. Wall, 168 Mass. 333, 47 NE 135. 

[a] Accredited hospital.— Where 
plaintiffs were induced to enter a 
given hospital, and render. their 
Services gratis, through defendants’ 
false representations that the hos- 
pital was one accredited by law as 
meeting the state board require- 
ments for training nurses, and it 
appeared that -as registered nurses 
defendants were familiar with the 
requirements and as owners familiar 
with the hospital’s failure to meet 
such requirements and its absence 
from the list of hospitals fulfilling 
requirements, defendants’ misrepre- 
sentations were not expressions of 
opinion but actionable misrepresen- 
tations of specific facts. Myers v. 
Lowery, (Cal. A.) 218 9st 8793. 

[b] Power of college to grant a 
medical degree.—A statement by de- 
fendant that a college had author- 
ity to grant the degree of D. M. D., 
made to induce a ‘student to enter 
and remain in the college for three 
years, was a statement of fact, al- 
though it involved a question of 
law, and was not a mere expres- 
sion of opinion as to the legal effect 
of facts then stated or otherwise 
known to the parties. Kerr v. Shurt- 
leff, 218 Mass. 167, 105 NE 871. 

97. Harris- -Emery Co. v. Pitcairn, 
122 Iowa 595, 98 NW 476; Windram 
v. French, 151 Mass. 547, 24 NE 
914, 8 LRA 750; Burns v. Lane, 138 
Mass. 350; Furneaux v. Webb, 33 
Tex. Civ. A. 560, 77 SW 828; Kathan 


v. Comstock, 140 Wis. 427, 122 NW 
1044. 
[a] Illustrations. — (1) Where 


state statutes authorized the organi- 
zation of companies to issue fire in- 
surance policies on the stock plan 
and of other companies to issue 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tations of law, there were also actionable misrep- 
resentations of fact 98 or a promise made without in- 
tent to perform,®® recovery may be had. Redress 
may likewise be had if one party possessed superior 
knowledge and took advantage of the other party’s 


ignorance of the law to mislead 


concealment + or by misrepresentation,? and this is 
especially true if confidential relations obtained 2 


as in the case of parent and child,* 


persons beneficially interested in the estate.5 


obviously the rule does not apply 


policies upon the mutual plan, a 
representation that a given company 
could issue stock plan policies was 
not a representation of law put a 
representation of the fact that the 
company had complied with the 
statutory conditions prerequisite to 
the issuance of such’ policies. Har- 
ris Emery Co. v. Pitcairn, 122 Iowa 
595, 98 NW 476. (2) Where the 
holder of recorded tax deeds repre- 
sented to the owners of property 
that her deeds had _ extinguished 
their title, and knew or should have 
known that such representation by 
necessary implication conveyed the 
idea that the property was vacant 
at the time of the recording of the 
tax deeds, and so continued during 
the entire period of three years, 
while, in fact, the owners’ predeces- 
sor in title had actually possessed 
the property for the full three years 
aiter recording of the last tax deed, 
her representation was false and of 
a fact, and not a mere legal opinion 
of the effect of the tax deeds. 
Kathan v. Comstock, 140 Wis. 427, 
122 NW 1044, 28 LRANS 201. 

98. Rose v. Saunders, 38 Hun 575. 

[a] Tlustration.—Where defend- 
ant induced plaintiff to subscribe a 
writing permitting him to leave the 
jail liberties, by false statements 
that it would not affect her rights 
or interests, such misrepresentation 
was one of law and not actionable in 
itself; but since defendant also 
went further and made a misrepre- 
sentation of fact as to the purpose 
for which he desired the paper, such 
further misrepresentation rendered 
defendant guilty of actionable fraud. 


Rose v. Saunders, 38 Hun (N. Y.) 
Billion 

99. Hellebust v. Bonde, (N. D.) 
172 NW 812. 


Fraudulent promises in general 
see supra § 25. 

1. Haviland v. Willets, 141 N. Y. 
So, 30 NE) 958. 

2. Ala.—Lehman v. Chackleford, 
50 Ala. 4837; Townsend v. Cowles, 31 
Ala. 428. 

Hawaii.—Goo Yee v. Rosenberg, 21 
Hawaii. 513. 

Ill—Hicks v. Deemer, 87 Ill. A. 
384 [rev on other grounds 187 Ill. 
A. 164, 58 NE 252]. 


Ind.—Ingalls v. Miller, 121 Ind. 
188, 22 NE 995. ; 

Me.—Jordan v. Stevens, 51 Me. 78, 
81 AmD 556. 

Mass. — Busiere v. Reilly, 189 


Mass. 518, 75 NE 958 

Mont. — Emerson - Brantingham 
Impl. Co, v. Anderson, 94 P 160. 

N. Y.—Cooke v. Nathan, 16 Barb. 
342. 

Okl.—White v. Harrigan, 77 Okl. 
123, 128, 186 P 224 [quot Cye]. 

Or.—Olston v. Oregon Water 
Power, etc., Co. 52 Or. 343,° 96 P 
1095, 97 P 538, 20 LRANS 915. 

Tex.—Holt v. Gordon, (Civ. A.) 
176 SW 902; Schaeffer v. Blanc, 
(Civ. A.) 87 SW 745. 

“An advantage, gained by a false 
statement of the law, made by one 
who knows what the law is, and 
that the other party is ignorant of 
it, and is relying upon his state- 
ment, will constitute fraud.’ Leh- 
man vy. Shackleford, 50 Ala. 437, 439. 

[a] Mlustrations.—(1) Where de- 
fendant induced plaintiff to sign a 
deed of trust by telling plaintiff 


FRAUD 


the facts.® 


him by studied 


or executors and 


But 
where the claim 
that defendant had consulted a 


lawyer who advised that such deed 
was invalid and unenforceable be- 
cause on plaintiff's homestead, such 
misrepresentations, although merely 
expressions of opinions concerning 
the legal effect of the deed, were 
nevertheless fraud justifying its 
cancellation in equity because plain- 
tiff was ignorant of the law and de- 
fendant took advantage of his igno- 
rance to mislead him. Holt v. Gor- 
Gone (lex. wives As), LIGsUSiWe 902. 
(2) Where defendant, an experienced 
business man, falsely represented 
to plaintiff, an ignorant and inex- 
perienced woman, that he had both 
the legal power and the intention to 
foreclose a mortgage on her prop- 


erty at once, whereas it could not 
have been foreclosed in any event 
for two years, and thus induced 
plaintiff to deed her realty to de- 
fendant for substantially less than 
its value, such misrepresentations 
were fraud warranting a cancella- 
tion of the deed. Schaeffer v. Blanc, 
(Tex. Civ. A.) 87 SW 745. 

3. Ala.—Davis v. Betz, 
206; Hardigree v. Mitchum, 51 Ala. 
151; Lehman v. Shackleford, 50 Ala. 
437; Ross v. Drinkard, 35 Ala. 434; 
Townsend v. Cowles, 31 Ala. 428. 

Ark.—State v: Paup, 13 Ark. 129, 
56 AmD 303. 

Cal.—Champion v. Woods, 79 Cal. 
17, 21 P 534, 12 AmSR 126. 

Ga.—Sims v. Ferrill, 45 Ga. 585. 

Ill.—Stephens v. Collison, 249 Ill. 
225, 239, 94 NE 664 [cit Cyc]. 

Ind.—Peter v. Wright, 6 Ind, 183. 

Iowa.—Schneider v. Schneider, 125 
Iowa 1, 98 NW 159. 

Ky.—May v. May, 98 SW_840, 29 
KyL 1033; Bridgewater v. Byassee, 
93 SW 35, 29 KyL 377. 

Me.—Abbott v. Treat, 78 Me. 121, 
3_A 44; Jordan v. Stevens, 51 Me. 
78, 81 AmD 556, 

Mass.—Lewis v. Corbin, 195 Mass. 
520, 81 NE 248, 122 AmSR 261 (dic- 
tum); Busiere v. Reilly, 189 Mass. 
518, 75 NE 958. : 

Mich.—Tompkins v. Hollister, 60 
Mich. 470, 27 NW 651; Berry v. 
Whitney, 40 Mich. 65. : 

Mo.—FEaston-Taylor Trust Co. v. 
Loker, (A.) 205 SW 87. ‘ 

Mont. — Emerson - Brantingham 
Impl. Co. v. Anderson, 194 P 160. 

N. Y.—Cooke v. Nathan, 16 Barb. 
342; Murphy v. Murphy, 78 Misc. 
178, 179, 137 NYS 872 [cit Cyc]. 

Okl.—White v. Harrigan, 77 Okl. 
123, 128, 186 P 224 [quot Cyc]. 

Tex.—Moreland v. Atchison, 19 
Tex. 303; Knox v. Harbee, (Civ. A.) 
85 SW 186. 

W. Va.—Tolley v. Poteet, 62 W. 
Wats! geo aE E Sid Se hmetlerauve 
Brandfass, 41 W. Va. 201, 23 SE 808. 

Wis.—Hubbard v. McLean, 115 
Wis. 9, 90 NW 1077; Allen v. Fraw- 
ley, 106 Wis. 638, 82 NW 593. 

Eng.—Broughton v. Hutt, 3 De G. 
& J. 501, 60 EngCh 389, 44 Reprint 
1361. 

“Tr , . . a relation of trust and 
confidence exists between the 
parties, a misrepresentation or 
opinion by the party in whom the 
trust and confidence is reposed as 
to what the law is, if made for 
the purpose of deceiving the other 
or of gaining an unconscionable ad- 
vantage over him... constitutes a 
ground for relief.” Hmerson-Brant- 


66 Ala., 


[26C.J.] 1209 


iof confidential relationship is not substantiated by 


Liens. Representations as to the validity of liens 
are ordinarily regarded as mere expressions of opin- 
ion for the falsity of which no recovery can be 
had,’ but representations as to the priority of liens 
have been held actionable misstatements of fact.’ 

Assessability of corporate stock. If a misrepre- 
sentation that stock was nonassessable was merely 
an expression of opinion as to legal liability it is 
not actionable,® but if such misrepresentation was 


inzham— imple “Cow. ov. 
(Mont.) 194 P 160. 

_ta]| Number of witnesses for co- 
dicil— One in the confidence of an 
aged testatrix who asserts to her as 
a fact that a codicil attested by only 
one witness is valid, whereas to his 
knowledge the law requires two, is 
guilty of an actionable misrepre- 
sentation of fact for which an in- 
tended legatee can recover damages 
in tort on proof of proximate dam- 
age. Lewis v. Corbin, 195 Mass. 520, 
81 NE 248, 122 AmSR 261 (dictum). 

Confidential relations in general 
see supra § 24; and cross references 
there given. 

4 Daniel v. Daniel, 190 Ky. 210, 
226 SW 1070; May v. May, 96 SW 
840, 29 KyL 1033. 

5. Stephens v. Collison, 249 Il. 
225, 94 NE 664; Easton-Taylor Trust 
Co. v, Loker, (Mo. A.) 205 SW 87. 

6. Champion v. Woods, 79 Cal. 17, 
Abe Pe O38 45 2h AMOR) io 6c 

[a] Mlustration.— Ordinarily the 
relation of husband and wife is con- 
fidential so that the wife can obtain 
relief for the husband’s false and 
fraudulent representations as to 
matters of law. But this exception’ 
to the general rule does not apply 
after the relations have become hos- 
tile because of the wife’s institution 
of a suit for divorce. Champion v. 


Anderson, 


Woods; 79) (Cal; wit, “2iee Pw be4 ele 
AmSR. 126. 

Ta VOAVIS IVS CLZs) BO Olee Alans Obs 
Dalrymple v. Craig, 149 Mo. 345, 


50 SW 8&4; Lexow v. Julian, 21 Hun 
(N. Y.) 577 [aff 86 N. Y. 638]. See 
Texas Cotton Products Co. v. Denny, 
(Tex. Civ. A.) 78 SW 557 (holding 
that the speaker’s statement that he 
had a landlord’s lien on property 
was not necessarily a mere conclu- 
sion of law). 

[a] Applications of the rule.— 
(1) Statement that a deed of trust 
was “not a good and subsisting 
lien.” Dalrymple v. Craig, 149 Mo. 
345, 50 SW 884. (2) Statement that 
a certain debt was or would be a 
lien on a Seat in the stock exchange. 
Lexow v. Julian, 21 Hun 577 [aff 
86 N. Y. 688 mem]. (3) Statement 
by the assignor of an account that 
it was a statutory lien, upon a 
house, for material furnished and 
used in its construction. Davis v. 
Betz, 66 Ala. 206. 

8. Kehl v2 Abram, 210) 111921871 
NE 347, 102 AmSR 158 [aff 112 Ill. 
Avett. FULL Sve Coates iia a bile ‘ 
ae Bristol v. Braidwood, 28 Mich. 
191. 

{a] For example.—(1) A _ repre- 
sentation as to the priority of a 
trust deed over other trust deeds 
and mortgages is a representation of 
fact. Kehl v. Abram, 210 Ill. 218, 
71 NE 347, 102:-AmSR 158 [aff 112 
DT Avent: (2) A statement that 
a given chattel mortgage was a first 
lien whereas to defendant’s knowl- 
edge a prior mortgage had been 
given and recorded was actionable. 
Hill v. Coates, 127 Ill. A. 196. 

9. Rogan v. Illinois Trust, ete., 
Bank, 93 Ill. A. 39 [aff 194 Ill. 600, 
64 NE 834]; Van Slochem v. Vil- 
lard, 207 N.Y. 587, 101._NE) 467. 

[a] For example.—Where all the 
facts were equally within the knowl- 
edge of both parties, an erroneous 
statement in a stock certificate that 
it was “full-paid and non-assess- 
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intended and understood as a statement that the 
necessary steps had been taken to comply with legal 
requirements for immunity it constitutes remediable 


fraud.?° 
Other applications. 
ciples heretofore stated! it has 


fraud cannot be predicated upon misrepresentations 
as to rights subsisting under the law of dower’? or 
inheritance,!* or statutes relating to land warrants,'* 
or the statute of frauds; nor as to the powers of 
a corporation under its charter 1° or of a committee 
whose authority is defined by law;17 nor as to the 
validity of a legacy,!® or letters patent,1® or a re- 
turn on a fieri facias,2° or the incorporation of a 
society;24 nor as to the legal effect of decrees ?? 


In accordance with the prin- 


FRAUD 


agreements,”® 


stock,®° and wills.*+ 
cannot escape liability on the plea that his state- 
ment was a mere expression of opinion as to the 
law where he made a definite misrepresentation of 
fact as to the attachment of property,?? the exist- 
ence of privileges depending upon the law,** the 
land covered by a deed,** or rights under a contract > 
the terms of which were unknown to the hearer.** 
Whether a particular representation is a nonaction- 
able expression of opinion as to law, or an action- 
able misrepresentation of fact, frequently depends 
upon the circumstances of the cases involved.*® 


been held that 


or contracts and particular instruments,?* such as 


able” was not a misrepresentation 
of fact by the vendor but merely a 
nonactionable mistake of law. 
Rogan v. Bank, 93 Ill. A. 39 [aff 194 
Ill. 600, 62 NE 834]. 

Fraud inducing: 

Purchase from holder see Corpora- 

tions §§ 1054, 1068, 1069. 
Subscription to corporate stock gen- 

erally see Corporations § 863 et 

seq. 

10. Coolidge v. Rhodes, 199 Ill. 
24, 64 NE 1074 [rev 96 Ill. A. 17]; 
Windram y. French, 151 Mass. 547, 
24 NE 914, 8 LRA 750; Van Slochem 
Vee Vallard, 920 70N. Yee 587555907 LOL 


NE 467, [aff 154 App. Div. 161, 138 
NYS 852]. 
“Representation that the stock 


was non-assessable may present a 
mixed question of law and _ fact 
which can be determined only on 
the trial. If it should appear that it 
“involved merely the expression of 
Opinion on the liability of the stock 
to assessment under the law of 
Delaware, then its falsity would not 
support a cause of action; but if it 
should appear that the stock was 
assessable, and assessable because 
the defendants had not complied with 
a plain mandate of the statute req- 
uisite to give the stock immunity 
from assessment, then we think it 


would support the action.” Van 
Slochem v. Villard, supra. 

{a] For example.—A vendor’s 
misrepresentation that corporate 


stock was fully paid and nonassess- 
able was not an opinion on a point 
of law but a misrepresentation of 
fact, where the vendor knew only 
three dollars a share had been paid 
on a par of one hundred dollars. 
Collidge v. Rhodes, 199 Ill. 24, 64 
NE 1074 [rev 96 Ill. A. 17]. 

[b] Under California code provi- 
sions, making assessment of stock 
discretionary with the directors of 
the assessing corporation, a_ state- 
ment by the vice president of de- 
fendant corporation that the stock 
is nonassessable is a statement that 
necessary legal steps have been 
taken to waive the right of assess- 
ment, and if no such steps have been 
taken is a false actionable misrep- 
resentation of fact. Were the as- 
regulated by mandatory 
provisions of law instead of being 
discretionary, such a misrepresenta- 
tion would be a nonactionable ex- 
pression of opinion. Browne v. San 


-Gabriel River Rock Co., 22 Cal. A. 
682, 186 P 542, 544. 
{c] ‘Well considered case.—Van 


Slochém* v.. Villard,’ 207, °N. ¥2" 587; 
101 NE 467 [aff 154 App. Div. 161, 
138 NYS 852]. 

Misrepresentation of facts upon 
which conclusion of law is based in 
general see supra note 97, 
ea See supra text and notes 87-— 

12. Martin v. Wharton, 38 Ala. 


637. 
13. Pence v. Young, 22 Ind. A. 
427, 53 NE 1060. 


49 Ind. 428; 


14, Platt v. Scott, 6 Blackf. (Ind.) 
389, 39 AmD 436; Prince v. Overhol- 
ser, 75 Wis. 646, 44 NW 775. 

15. Burt v. Bowles, 69 Ind. 1. 

16. Parker v. Thomas, 19 Ind. 
213, 81 AmD 385; Wight v. Shelby 
R. Co., 16 B. Mon. (Ky.) 4, 63 AmD 
522; Ellison v. Mobile, ete, R. Co., 
36 Miss. 572. 

17; (Dube v. Dixon, 27) Rawle ot 1s. 
60 A 834. 

18. Duffany v. Ferguson, 66 N. Y. 
482 [rev 5 Hun 106]. 

19. Reeves v. Corning, «51 Fed. 
774; Dillman v. Nadlehoffer, 119 Ill. 
567, 7 NE 88; Rawson v. Harger, 48 


Iowa 269. 
Bennett, 5 Hill (N. 


20. Starr v. 
Yes) 303? 

21. Perkins v. Fish, 121:Cal. 317, 
5p 0s 

22. Smith v. Boothe, 90 Or. 360, 
175 > Pet09s 176) P7293: 

23. U. S—New York Mut. L. Ins. 
Co. v. Phinney, 178 U. S. 327, 20 SCt 
906, 44 L. ed. 1088 [rev 76 Fed. 617, 
22 CCA 425]; Upton v. Tribilcock, 
91250 (Saetbs 2389 Ee eal 62085 “ers Me 
Jones, 232 Fed. 218 [rev on other 
grounds 242 Fed. 609]. 

Ala.—Georgia Home Ins, Co. v. 
Warten, 113 Ala. 479, 22 S 288, 59 
AmSR 129; Griel v. Lomax, 94 Ala 
641, 10 S 282; Cowles v. Townsend, 
37 Ala. 77; Townsend v. Cowles, 31 
Ala. 428; Rivers v. Dubose, 10 Ala. 
475. 

CoJlo.—Dingle v. Trask, 7 Colo. A. 
16, 42 P 186. 

Ga.—Hart v. Waldo, 117 Ga. 590, 
43 SE 998. : 

Ill—Dowdall v. Cannedy, 32 Ill. 
Ao 20%; See Stotzky v. Robe, 189 

97 Ind. 348; 


Til. A, 540. 

Ind.—Fry v. 

Clodfelter v. Hulett, 72 Ind. 137; 
Mullen v. Beach Grove’ Driving 
Park, 64 Ind. 202; Jagers v. Jagers, 

Smither v. Calvert, 44 
Ind. 242; Hartsville Univ. v. Hamil- 
ton, 34 Ind. 506; Cronk v. Cole, 10 
Ind. 485; Clem v. Newcastle, etc., 
R. Co., 9 Ind. 488, 68 AmD 653; 
Russell v. Branham, 8 Blackf. 277; 
Platt v. Scott, 6 Blackf. 389, 39 AmD 
436; Gipe v. Pittsburgh, etc., R. Co., 
41 Ind. A. 156, 82 NE 471; Elkhart 
First Nat. Bank v. Osborne, 18 Ind. 
A, 442, 48 NE 256. 

Me.— Bixler v. Wright, 116 Me. 
133, 100 A 467, LRA1917F 633; Ab- 
bott v. Treat, 78 Me. 121, 3 A 44; 
Thompson v. Phoenix Ins. Co., 75 Me. 
55, 46 AmR 357; Maine Mut. Mar. 


Day, 


Ins. Co. v. Hodgkins, 66 Me. 109; 
Grant v. Grant, 56 Me. 573. 
Minn.—Hibbing. First Nat. Bank 


v. Schirmer, 134 Minn. 387, 159 NW 
800; Jaggar v. Winslow, 30 Minn. 
263, 15 NW 242. 

Mo.—Dalrymple v. Craig, 149 Mo. 
345, 50 SW 884; Kingman ‘v. Shaw- 
ley, 61 Mo. A. 54; American Ins. Co. 
v. Capps, 4 Mo. A. 571. 

N. J.—Jackson v. Pennsylvania R. 


Co:, 69 N. J. Li. 79, 54° A 632. “See 
Wiebke v. De Wyngaert, 88 N. J. 
Eq. 41, 42, 101 A 410 (where in 


‘we oe 


composition agreements with ereditors,** deeds,’* 
guaranties,?® insurance policies,?’ leases,?* option 
written subseriptions to corporate 


On the other hand, the speaker 


discussing the ‘liability of a com- 
pany for fraud the court says: “If 
the only misrepresentation was the 
opinion or unauthorized statement 
of some agent of the company as 
to the legal effect of the writing 
which defendant signed, that was 


not a fraudulent representation 
made by the company’). 
N. Y.—Rose v. Saunders, 38 Hun 


575; Leszynsky v. Ross, 35 Mise. 652, 
72 NYS 352; Du Moulin v. New York 
City Bd. of Education, 124 NYS 901 

Or.—McFarland v. Hueners, 95 Or 
579° 190" -P 8 4rfquoty Cyel.- 

Eng.—Lewis v. Jones, 4B. & G&G 
506, 10 ECL 679, 107 Reprint 1148. 

“A party is not responsible for a 
misrepresentation of the legal ef- 
feet of “a “contract.”) UP-Sisve-goness 
232..Fed. 218, 223. 

‘‘Misrepresentation as to the legal 
effect of an agreement does not 
avoid it as against a party whom 
such misrepresentation has induced 
to enter into it—every man being 
presumed to know the legal effect 
of an instrument which he signs 
or of an act which he performs.” 
Jagers v. Jagers, 49 Ind. 428, 433. 

24. Lewis v. Jones, 4 B. & C. 506, 
10 ECL 679, 107 Reprint 1148. 

25. Smither v. Calvert, 44 Ina. 
242; Abbott v. Treat, 78 Me. 121, 3 
A 44, 

26. Townsend v. Cowles, 31 Ala. 
428; Hibbing Wirst Nat. Bank v. 
Schirmer, 134 Minn. 387, 159 NW 800. 

{a] For example——An alleged 
misrepresentation that defendant’s 
liability under a guaranty presented 
for his signature on a note was the 
same as under a former indorsement 
is a conciusion of law and there- 
fore not sufficient to constitute 
fraud. Hibbing First Nat. Bank v. 
Schirmer, 134 Minn. 387, 159 NW 800. 

27. Georgia .Home Ins. Co. v. 
Warten, 113 Ala. 479, 22 S 288) 59 
AmSR 129; Thompson v. Phenix 
Ins. Co., 75 Me. 55,-46 AmR 3857; 
Aitna Ins. Co. v. Reed, 33 Oh. St. 
283. See also Mayhew v. Phenix 
Ins. Co., 23 Mich. 105 (where com- 
plainant sought relief from the re- 
lease of firé insurance claims signed 
because of the claim agent’s misrep- 
resentations as to the legal rights 
of complainant under the insurance 
policy and without discussion as to 
the right to recover for misrepre- 
Sentations of law, the court held 
that the relation of the parties was 
not confidential and denied relief). 

28. Fry v. Day,97 Indi 348 

29. Rheingans v. Smith, 161 Cal. 
362, 119 P 494, AnnCasi1913B 1140. 

30. See Corporations § 880. 

31. Dowdall v. Cannedy, 32 fll. 
A. 207. 

32. Burns v. Lane, 138 Mass. 350. 


33. Monell v. Colden, 13 Johns. 
(N. Y.) 395, 7 AmD 390. 
84 Dashiel v. Harshman, 113 


Iowa 283, 85 NW 85. 

35. Lehman v. Shackleford, 58 
Ala. 487, 

36. See cases infra this note. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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foreign laws’’). 


§§ 107-109] 


[§ 107] 2. 


fraud.3? 


[§ 108] 3. Private Acts. A private act, or char- 
ter, is on the same footing as a foreign law,?8 and 
therefore a misrepresentation respecting the same 
1s a misrepresentation of fact and may constitute 


{a] Particular statements held 
actionable—(1) A representation by 
an insurance agent as to the kind 
of company he represents is a rep- 
resentation of fact and not of law. 
Harris-Emery Co. v. Pitcairn, 122 
Iowa 595, 98 NW 476. (2) Where 
a vendor of land falsely stated that 
there was no encumbrance on the 
land, he could not escape respon- 
Sibility on the ground of fraud, by 
showing that he supposed, as a mat- 
ter of law, that the encumbrance 
was invalid. Haight v. Hayt, 19 N. 
Y. 464. (3) Misrepresentation that 
“face value” as used in agreement 
to repurchase stock, meant book 
value. Frankenberg vy. Perlman, 180 
App. Div. 174, 167 NYS 627 [aff 223 
N.Y. 673 mem, 119 NE 1123 mem]. 
(4) False assertion that a tax war- 
rant was issued upon a legal bill. 
Parker v. Ausland, 13 S. D. 169, 82 
NW 402. (5) Misrepresentation 
made by the purchaser of realty, at 
a foreclosure sale, to a junior mort- 
gagee that the year allowed by the 
law for redemption from the sale 
would expire upon a.certain day. 
Kelly v. Rogers, 21 Minn. 146. 

[b] Particular statements held 
not actionable.—(1) Representation 
by the trustees of a trust company 
that the trust was a legal organiza- 
tion and authorized to issue certifi- 
cates of stock. Unckles v. Hentz, 18 
Mise. 644, 43 NYS 749 [aff 19 App. 
Div.; 165, 45 NYS 894]. (2) Repre- 
sentation by the seller of state bonds 
to a bank, that the bonds ‘could be 
carried by the bank as a part of 
its surplus without increasing the 
tax value of its stock. Parker v. 
Raleigh Sav. Bank, 152 N, C. 253, 67 
SE 492. 

37. Ind. — Travelers’ Protective 
Assoc. of America v. Smith, 101 NE 
817, 820 [rev on other grounds 183 
Ind. 59, 107 NE 283, AnnCas1917EH 


_1088] fcit Cyc]; Bethell v. Bethell, 
8 


92 Ind. 318. 

Iowa.—Rauen v. Prudential Ins. 
Co. of America, 129 Iowa 725, 106 
NW 198; Schneider v. Schneider, 125 
Iowa 1, 98 NW 159. 

Kan.— Anderson v. Heasley, 95 
Kan. 572, 148 P 738; Epp v. Hinton, 
Oi kan. 513.2515, 138 "P 1576, LRA 
Ol Dets0,, 91 kan. (919, 139) P< 379 
Teit ‘Cye]. 

Mass.—Windram v. French, 151 
Mass. 547, 24 NE 914, 8 LRA 750; 


Haven v. Foster, 9 Pick. 112,.19 
AmD._ 353. 
Nebr.—wood v. Roeder, 50 Nebr. 


476, 70 NW 21. ’ 
N. J.—Rosenbaum v. U. S. Credit- 
System Co., 64 N. J. L. 34, 44 A 966 
frev on other grounds 65 N. J. 5 
Ob 4 sirloin Do, uitAN 449 1° 
N. Y.—Van Slochem v. Villard, 207 
N. Y. 587, 101 NE 467 [aff 154 App. 
Div. 161, 138 NYS 852]. See Busch 
v. Busch, 12 Daly 476 [aff 102 N. Y. 
672 mem] (where, without discus- 
sion of the text point, a misrepre- 
sentation of the inheritance laws of 
New York made by a New York 
resident to residents of Germany 
was held fraud avoiding an agree- 
ment made in reliance thereon). 
See King v. Doolittle, 1 Head 
(Tenn.) 77 (where the court says 
“that the laws of the other states 
of the Union are to be regarded as 


‘Halse representations with re- 
spect to.the law of another state 
may be the basis of an action for 
damages on the ground of fraud. 
Anderson v. Heasley, 95 Kan. 572, 


Foreign Law. Representations as 
to matters of foreign law are regarded as misrep- 
resentations of fact and may constitute remediable 


: FRAUD 


fraud.?9 
[§ 109] 


F. Title and Encumbrances.*? 
other elements of fraud being present *! relief may 


[26.C.J.] 1211 


The 


be had for misrepresentations relating to title to 


the title:** 


576, 148 P 738. 

[a] Different state.—One who 
purchases a warrant of another 
State, relying on a misrepresenta- 
tion by the vendor as to the statute 
of limitations of that state, has a 
right of action against the seller. 
Wood v. Roeder, 50 Nebr. 476, 70 
NW 21. 

[b] Water rights.—Where a ven- 
dor falsely represented that own- 
ership of certain land in another 
state carried with it, although not 
by formal grant, the right to use 
certain water for its irrigation, this 
was an actionable misrepresentation 
of fact whether considered as a 
statement of the law of a foreign 
state or apart from this considera- 
tion. Epp v. Hinton, 91 Kan. 513, 
138 P) 576, PRALI15D “130; -94— Kan: 
OLS OMe nCon Oe 

Presumption as to knowledge see 
Evidence § 85. 

38. See King v. Doolittle, 1 Head 
(Tenn.) 77 (holding that a private 
act or charter was on the same 
footing as a foreign law and there- 
fore ignorance of a private act or 
charter was ignorance of a fact and 
not within the maxim that ignorance 
of the law is no excuse for breach 
of contract). 

Foreign law see supra § 107. 

39. West London Commercial 
Bank v. Kitson;*13 Q. B. D. 360. 

{a] For example.—Acceptance of 
a bill by directors of a company, 
when, under. private acts of parlia- 
ment, they had no power to accept 
the same, was an implied repre- 
sentation that they had the power 
and was a representation of fact and 
not of law rendering them liable in 
an action of deceit to a person who 
purchased the bill.in reliance on 
the acceptance. West London Com- 
mercial Bank, Ltd. v. Kitson, 13 Q. 
136 DA GW. 

Presumption as to knowledge see 
Evidence i é ‘ 

40. WMisrepresentations of title in 
sale of: 

Personalty see Sales [35 Cyc 73, 74]. 
Realty see Vendor and Purchaser 

[39 Cye 1264]. 

41. Essential elements of fraud 
see supra §§ 6-89. ; 

40° yi Si —Andruse v. St 240s 
Smelting, etc. Co., 130 U. S. 643, 
648, 9 SCt 645, 32 L. ed, 1054 (per 
Field, J.); Barnes v. Union Pac. R. 
Co., 57 Fed. 87, 4°CCA 199. 

Ala.—Younge v. Harris, 2 Ala. 108. 


Conn.—Bostwick v. Lewis, 1 Day 
250, 2 AmD 73. 

Fla.-Grady v. Jeffares, 25 Fla. 
743, 6 S 828. 

Ga.—Cheney v. Powell, 88 Ga. 629, 
15 SE 750. 


Ind.—Craig v. Hamilton, 118 Ind. 
565, 21 NE 315; West v. Wright, 98 
Ind. 335. 

Iowa.—Riley v. Bell, 120 Iowa 618, 
95 NW 170; Kimball v. Sanguin, 53 
NW 116; Ballou v. Lucas, 59 Iowa 
22, 12 NW 745; Hale v. Philbrick, 42 


Iowa 81. 
Kan.—Claggett v. Crall, 12 Kan. 
L5eB. 


Soe: 
Ky.—Campbell v. Hillman, 
Mon. 508, 61 AmD 195; Young v. 
Hopkins, 6 T. B. Mon, 18; Wade v. 
Thurman, 2 Bibb 583. 
Me.—Atwood v. Chapman, 68 Me. 
38, 28 AmR 5. > 
Mass.—Burns v. Dockray, _156 
Mass. 135, 30 NE 551; Reeve v. Den- 
nett, 145 Mass. 23, 11 NE 938; Fish- 
er v. Mellen, 103 Mass. 5038. 
Mich. — Wasey v. Mahoney, 55 


property,** or as to facts collateral to and affecting 
False and positive statements as to 
title and encumbrances are usually regarded as ac- 
tionable misrepresentations of fact, which may be 


Mich. 194, 20 NW 901. 

Minn.—Thomas_ v. Murphy, 87 
Minn. 358, 91 NW 1097; Carlton v. 
Hulett, 49 Minn. 308, 51 NW 1053; 
Reynolds v. Franklin, 39 Minn. 24, 
38 NW 636. 

Miss.—Brown y. Lyon, 81° Miss. 
438, 33 S 284. 

Mo.—Bailey v. Smock, 61 Mo. 213; 
Kerwin v. Friedman, 127 Mo. A. 519, 
105 SW 1102; Brownlee v. Hewitt, 
1 Mo. A. 360. 

N. Y.—Schwenck v. Naylor, 102 N. 
W683, Nin’ 788" \frey 50" Nw ave 
Super. 57]; Haight v. Hayt, 19 N. 
Y. 464; Clark v. Baird, 9 N. Y. 183, 
Seld. 187; Whitney v. Allaire, 1 N. 
Y. 305 [aff 4 Den. 554]; Carr v. 
Sanger,,.138 JApp: Div, “32. se3hen22 
NYS 593 [cit Cyc]; Ryder v. Wall, 
29 Misc. 377, 60 NYS 535; Allaire 
v. Whitney, 1 Hill 484; Ward v. 
Wiman, 17 Wend. 193; Culver v. 
Avery, 7 Wend. 380, 22 AmD 586: 
Wardell v. Fosdick, 13 Johns. 325, 
7 AmD 383. 

N. C-—Walsh v. Hall, 66 N. C, 233. 

Tenn.—Gwinther v. Gerding, 3 
Head. 197. 

Wash.—Curtley v. Security Sav. 
Soc., 46 Wash. 50, 89 P 180. 

Wis.—Hurlbert v. T. D. Kellogg 
Lumber, etc., Co., 115 Wis. 225, 91 
NW 673. See also McConnell v. 
Hughes, 83 Wis. 25, 53 NW 149 
(where the point was not directly in 
issue). : 

See Newell v. Long Bell Lum- 
ber Co., 14 Okl. 185, 78 P 104 (where 
the misrepresentation referred di- 
rectly to the right to bid at a sher- 
iff’s sale and indirectly to the title). 

[a] Ownership of lease.—A false 
representation by a party to a con- 
tract to transfer a lease on an 
apartment house and to procure an 
extension thereof in consideration of 
a conveyance of real estate by the 
other party to the contract, that 
he owned the lease, could transfer 
it, could procure the owner’s consent 
thereto, and could procure an ex- 
tension, is remediable fraud, justify- 
ing rescission. Blum v. Smith, 66 
Wash. 192, 119 P 188. 

43. U. S.—Lynch v. Mercantile 
Trust Co., 18 Fed. 486, 5 McCrary 
623: Doggett v. Emerson, 7 F. Cas. 
No. 3,960, 3 Story 700. 

Ariz.—Bianconi v. Smith, 8 Ariz. 
320, 28 P 880. 


Miss.—Anderson v. Hill, 20 Miss. 
679, 51 AmD 130. 
Mo.—Barnard v. Duncan, 38 Mo. 


170, 90 AmD 416. 

N. Y.—Van Epps v. Harrison, 5 
Hill €3, 40 AmD 314; Sandford v. 
Handy, 43 Wend. 260; Monell v. 
Colden, 13° Johns. 395; 7 AmD 390! 

‘False and fraudulent representa- 
tions upon the sale of real property 
may undoubtedly be ground for an 
action for damages when the repre- 
sentations relate to some matter col- 
lateral to the title of the property 
and the right of possession which 
follows its acquisition, such as the 
location, quantity, quality and con- 
dition of the land, the privileges 
with it, or the rents and profits de- 
rived therefrom.” Andrus vy. St. 
Louis Smelting, ete, Co,, 130 DU. 
S. 648, 648, 9 SCt 645, 53 L. ed. 1054. 

44. U. S—Barnes vy. Union Pac. 
R. Co., 54 Fed. 87, 4 CCA 199. 


Ala.—Baker v. Maxwell, 99 Ala. 
558, 14 S 468. 
Cal.— Blake v. Arp., 180 Cal. 144 


179 P 683: Spreckels v. Gorrill, 152 
Cal. 383, 92 P 1011. 
Ill—Kehl v. Abram, 210 Ill. 218, 
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a relation of confidence or inequality of knowledge,*® 
and for which redress can be had, 
that the hearer failed to exercise prudence in pre- 


relied upon without investigation where there exists | 


71 NE 347, 102 AmSR 158 [aff 112 


Ill, A. 77]; Smith v. Hoffman, 122 
PGS AY OSs 

Ind.—Loucks v. Taylor, 23 Ind. 
A. 245, 55 NE 238. 

Iowa.—Saguin v. Siedentopf, 88 
Iowa 723, 54 NW 430; Kimball v. 
Saguin, 86 Iowa 186, 53 NW 116. 

Ky.—Campbell :v. *Alllman, Tis 18% 
Mon. 508, 61 AmD 195; Shackelford 
ve Hendley, ARK, Marsh. 496, 10 
AmD 753. { 

Mass.—Busiere Vis Reilly, 189 


Mass. 518, 75 NE 958; Nash v. Min- 
nesota Title Ins., etc., Co., 159 Mass. 
437, 34 NE 625; Burns v. Dockray, 
156 Mass. 135, 30 NE 551, 

Minn.—Carlton Wis Hulett, 49 
Minn. 308, 51 NW 10538; Reynolds v. 
Franklin, 39 Minn. 24, 38 NW 636. 

Mo.—Stacey v. Robinson, 184 Mo. 
A, 54, 168 SW 261; White v. Reitz, 
129 Mo. A. 307, 108 SW 601; Kerwin 
v. Friedman, 127 Mo. A. 519, 105 SW 
1102. 

Nebr.—Cressler v. Rees, 27 Nebr. 
515, 43 NW 363, 20 AmSR 691. _ 

N, Y.—Haight vi Hayt, 19 N. Y. 
464; Whitney v. Allaire, 1 N. Y. 
305; Carr v. Sanger, 138 App. Div. 
32, 338, 122 NYS 593 [cit Cyc], Ward 
v. Wiman, 17 Wend. 193; Culver v. 
Avery, -7 Wend. 380, 22 AmD. 586; 
Monell v. Colden, 13 Johns. 395, 7 
AmD 390; Wardell v. Fosdick, 13 
Johns. 325, 7 AmD 3838. See Cran- 
dall v. Bryan, 5 AbbPr 162, 15 How 
Pr 48 (where, in allowing an ar- 
rest for fraud under the code, the 
court stated that a complaint al- 
leging misrepresentations as to the 
title would, before the code, have 
been sustained as stating a cause of 
action for fraud and deceit). 

S. D—Ganow v. Ashton, 32 §S, D. 
458, 143 NW 383. 

Wash. —Pitman v. Erskine, 49 
Wash. 166, 94.P 921; Curtley v. Se- 
curity Sav. Soc., 46 Wash. 50, 89 P 
180. 

W. Va.—Spencer v. Sandusky, 46 
W. Va. 582, 33 SE 221. 

Wis.—Hurlbert v. T. D. Kelloge 
Lumber, etc., Co., 115 Wis. 225, 91 
NW 6738. 

Eng.—Furnis v. Leicester, 
Jac. 474, 79 Reprint 404. 

[a] A positive statement that a 
title is good may be in a sense an 
expression of opinion, but it also 
imports that there are no facts that 


Cro. 


affect the validity of the title. 
Burns v. Dockray, 156 Mass. 135, 
30 NE 561. 


[b] Rule applied.—(1) Misrepre- 
sentation of title by title insurance 
company. Nash v. Minnesota Title 
Ins., etc., Co., 159 Mass. 487, 34 NE 
625. (2) Statement as to amount 
of mortgage yet to be paid. Loucks 
v. Taylor, 23 Ind. A. 245, 55 NE 238. 


45. U. S.—Andrus v. St. Louis 
Smelting, etc., Co., 130 U. S. 643, 9 
SCt 645, 53 L. ed. 1054; Boyce v. 


Grundy, 3 Pet. 210, 7 L. "ed. 655. 

Ala.—Younge v. Harris, 2 Ala, 
108, 

Conn.— Watson v. Atwood, 25 
-Conn. 313; Bostwick v. Lewis, 1 Day 
250, 2 AmD 73. 

Ill.—Eames v. Morgan, 37 Ill. 260; 
Hahl v. Brooks, 114 Ill. A. 644 [aff 
213° Ill. 134, %2 INE) 727). 

Ind.—West v. Wright, 98 Ind. 335; 
Loucks v. Taylor, 23 Ind. A. 245 

Iowa.—John Gund Brewing Co. v. 
Peterson, 130 Iowa 301, 106 NW 741; 
Schneider v. Schneider, 125 Lowa, 1, 
98 NW 159; Riley v. Bell, 120 Iowa 
618, 95 NW 170; McGibbons v. Wil- 
der, 78 Iowa 531, 43 NW 520; Car- 
michael v. Vandebur, 50 Iowa 651. 

Kan.—Murray v. Davies, 77 Kan. 
767, 94 P 283; Carpenter v. Wright, 
52) Kan221, .345P" 7983) Claggetti vy. 


FRAUD . 


notwithstanding | 


Crain va eicane ogse 
Ky.—Upshaw v. Debow, 7 Bush 
442; Wade v. Thurman, 2 Bibb 583. 


Me.—Atwood v. Chapman, 68 Me. 
38, 28 AmR 5. 

Mass.—Burns yv. Dockray, 156 
Mass. 135, 30 NE 551. 

Mich.—Woolenslagle v. Runals, 76 
Mich. 545, 43 NW 454; Weber v. 
Weber, 47 Mich. 569, 11 NW 389; 


Bristol v. Braidwood, 28 Mich. 191. 
Minn.—Carlton v. Hulett, 49 Minn. 
308, 51 NW 1058; Kiefer v. Rogers, 
19 Minn. 32; Brown v. Manning, 3 

Minn, 35, 74 AmD 736. 
Miss.— Parham y. Randolph, 5 
84 Mo. 106, 


Miss. 435, 35 AmD 403. 
Mo.—Clark v. Edgar, 

54 AmR 84; Bailey v. Smock, 61 Mo. 

213; Barnard v. Duncan, 38 Mo. 170, 

90 AmD 416; Kerwin v. Friedman, 

127 Mo. A. 519, 105 SW 1102; Bishop 


v. Seal, 87 Mo. A. 256; Paretti v. 
Rebenack, 81 Mo. A, 494. 
Nebr.—Cressler v. Rees, 27 Nebr. 


515, 43 NW _ 363, 20 AmSR 691. 

N. M.—Daly v. Bernstein, 6 N. M. 
380, 28 P 764. 

N. Y.—Schwenck v. Naylor, 102 N. 
Y. 683, 7 NE 788; Haight v. Hayt, 
19 N. Y. 464; Whitney v. Allaire, 1 


N.: ¥: -305; Carr.v, Sanger, 138 App. 
Divs s13 25-7122 NYS 5933. Culver ov. 
Avery, 7 Wend. 380, 22 AmD 586; 


Wardell v. Fosdick, 13 Johns. 325, 
7 AmD 383. 
Pa.—Forster v. Gillam, 13 Pa. 340. 


Tex.—Griffeth v. Hanks, 46 Tex. 
217; Rhode v. Alley, 27 Tex. 443; 
Singleton v. Houston, 35 Tex. Civ. 
A. 10, 79 SW 98. 

Wis.—Tyner v. Cotter, 67 Wis. 
482, 30 NW 782. 

46. Howerton v. Augustine, 145 
Iowa 246,'121 NW 3873. See Wat- 


son v. Atwood, 25 Conn. 313 (where 
defendant complained of an instruc- 
tion that plaintiff was required to 
use only ordinary care to ascertain 
the title of lands which defendant 
had represented as valid, and in af- 
firming a verdict for plaintiff the 
court said that such instruction was 
even more favorable to defendant 
than the law required). 

47. Cal.—Crandall v. Parks, 152 
Cal. 1%2;°93 P L0Ts. 9: 
ee v. Philbrick, 42 Iowa 

Ky.—Rahm v. Bunger, 90 SW 257, 
28 KyL 806; Campbell v. Hillman, 15 
B. Mon. 508, 61 AmD 195; Shackel- 
ford v. Hendley, 1 A. K. Marsh. 496, 
10 AmD 758. 

Mass.—Burns _ v. 156 
Mass. 135, 30 NE 551. 

N. Y.—Gage v. Peetsch, 16 Misc. 
291, 38 NYS 124; Barney v. Dewey, 


Dockray, 


13. Johns, 224, 7 AmD 372. 

Or.—Steen v. Weisten, 51 Or. 478, 
94 P 834. 

Wis.—Miller v. Hackbarth, 126 
Wis. 50, 105 NW 311. 

48. Vernam v. Wilson, 31 Pa. 
Super!’ 257; Hunt? vo" Barker, 22) R, 


TI. 118, 46 A 46, 84 AmSR 812; Curt- 
ley v. Security Sav. Soc., 46 Wash. 
50, 89 P 180. But see Littlejohn v. 
Drennon, 95 Ga. 748, 22 SE 657 
(where, in purchasing realty, plain- 
tiff made no inquiry as to the exist- 
ence of encumbrances and, confi- 
dential relations not existing, the 
court held that defendant’s mere 
silence as to an encumbrance on 
the property was not actionable 
fraud, adding, obiter, that, if the 
mortgage was recorded, plaintiff was 
bound to take notice of its exist- 
ence). 

Misrepresentations as to matters 
of record in general see supra § 70. 

49. Clark v. Edgar, 84 Mo. 106, 
54 AmR 84; Blumenfeld v. Stine, 42 
Misc. 411, 87 NYS 81 [aff 96 App. 
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liminary investigation,*® and had means of ascer- 
taining the truth,47 as by reference to public rec- 
ords,*® an examination of which would have revealed 
the truth as to encumbrances,*® such as mortgages °° 


Div: 160, 89 NYS 85]; Gannon v. 
Hausaman, 42 Okl. 41, 46, 140 P 407, 
52 LRANS 519 [cit Cyc]. See also 
New York cases supra note 44. 

“A fraudulent representation by 
one who assumes to have personal 
knowledge to a purchaser of real 
estate that there is no incumbrance 
thereon, and upon which representa- 
tion the purchaser relies and acts, 
to his injury, will sustain an action 
for the tort, although the purchaser 
might have discovered the fraud 
by searching the public records.’ 
Gannon v. Hausaman, supra. 

50. Ark.—Scott v. Moore, 89 Ark. 
321, 116 SW 660. 


ig dH Vv: Coates) 4127 = 1iisS 
Iowa.— Head v. Thompson, 177 
Iowa 263, 42 NW 188 
Mass.—Rollins  v. Quimby, 200 
Mass. 162; 86° NE 3 
Vt.—Oben v. ere, 89) Wt. SSS 


94 A 506; Manley v. Johnson, SSP Vite 
262, 81 A 919. 

Wash.—Wilson vy. Clark, 63 Wash. 
186, dit. 916s 

Wis.—Miller v. Hackbarth, 126 
Wis. 50, 105 NW 811. 

See also Littlejohn v. Drennon, 95 
Ga. 743, 22 SE 657 (explained supra 
note 48). 

{a] Foreign mortgage. — Where 
defendant represented that he had 
a first lien mortgage on property in 
another state which he would assign 
to plaintiff for value and thereby in- 
duced plaintiff to contract, and it ap- 
peared that no such mortgage exist- 
ed, the fact that the truth or fal- 
sity of the representations could 
have been discovered by an examina- 
tion of the public records of such 
other state did not preclude plain- 
tiff’s right to rely wholly on defend- 
ant’s representations. Wilson v. 
Clark, 63 Wash. 136, 114 P 916. 

{[b] Chattel mortgage.—Hill v. 
Coates, 127 Ill. A. 196; Miller v. 
ee 126 Wis. 50, 105 NW 

{[c] Real estate mortgage.—(1) 
Where defendant induced plaintiff to 
extend him credit by false repre- 
sentations that a specific piece of 
realty owned by defendant was free 
from encumbrance, when in fact it 
was to defendant’s knowledge mort- 
gaged to its full value, plaintiff was 
entitled tu rely on such representa- 
tions without examination of the 
public records and the fact that such 
mortgages were recorded in the 
town clerk’s office did not preclude 
plaintiff's recovery. Manley v. 
Johnson; 85 Vt. 262, 81 A 919. (2) 
Where defendant sold a farm, plain- 
tiff is justified in relying on his 
statement that notes received were 
payable to defendant without going 
to the record to ascertain whether 
the title was in any way encum- 
bered by mortgage and notes being 
taken in the name of defendant’s 
vendor. Oben v. Adams, 89 Vt. 158, 
94 A 506. (8) Where plaintiffs ac- 
cepted a deed to realty owned by 
defendant in satisfaction of mort- 
gages plaintiffs held thereon and 
agreed to pay all outstanding en- 
cumbrances and where, in reply to 
plaintiffs’ inquiries as to whether 
there were any liens filed or any judg- 
ments against the land, defendant 
answered “no” and failed to tell 
plaintiffs of an additional mortgage 
to a third party of which defendant 
knew and of which, to defendant’s. 
knowledge, plaintiffs were ignorant, 
it was held that, although plaintiffs. 
had constructive notice of such 


mortgage, it was a fraud for defend-. 


anc not to have disclosed its exist- 
ence. Head v. Thompson, 77 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or tax liens;°! and as to the state of the title.52 Nor 
will recovery necessarily be denied because the 
hearer had notice-of facts which might have put him 
on inquiry,°? as where he was informed that title 
was acquired under a will,°4 or because there was a 
The fact that a deed of 
warranty was given will not preclude recovery in 
The foregoing principles are especially 
applicable where, the state of the title >? or the ex- 
istence and extent of encumbrances *§ may properly 
be regarded as peculiarly within the knowledge of 
the speaker; where the relation of the parties is 


failure to warrant title.®® 


deeeit.5¢ 


263, 42 NW 188. (4) Where defend- 
ant purchased certain land of plain- 
tiff and assumed a mortgage there- 
on, and afterward an agreement was 
made to reconvey the land, in the 
course of which defendant misrep- 
resented to plaintiff that he had paid 
the mortgage, plaintiff was entitled 
to rely upon such misrepresenta- 
tions, although the mortgage re- 
mained unsatisfied of record, and on 
discovery of the falsehood could re- 
cover damages for the deceit. Scott 
v. Moore, 89 Ark, 321, 116 SW 660. 

51. Woteshek .v. Newman, 151 
Wis. 365, 1838 NW 1000. 

Misrepresentations as to the va- 
lidity and priority of liens in gen- 
eral see supra § 106. 

52. Conn.—Loverin v. Kuhne, 94 
Conn. 219, 108 A 554; Watson v. At- 
wood, 25 Conn. 313. 

Iowa.—Bondurant v. Crawford, £2 
Iowa 40 (dictum). 

Kan.—Westerman v. Corder, 86 
Kan. 239, 119 P 868, 39 LRANS 500, 
AnnCas1913C 60. ; 


Ky.—Sellars v. Adams, 190 Ky. 
723, 228 SW 424. 
ees eench v. Palmer, 129 NE 
Minn.—Thomas _ v. Murphy, 87 


Minn, 358, 91 NW _ 1097. 

R. I.—Hunt v. Barker, 22 R. I. 
18, 46 A 46, 84 AmSR 812. 

Tex.—Dupree v. Savage, (Civ. A.) 
154 SW 701. 

Wash.—Curtley v. Security Sav. 
Soe. 46) Wash. ©50, 189° P1800. 

fa] In Arizona, recovery has been 
denied for misrepresentations of 
title of land unaccompanied by con- 
cealment or any fraud other than 
the bare misrepresentations on the 
ground that ordinary business pru- 
dence required the purchaser to in- 
vestigate the records or insist upon 
a warranty of title and it has been 
stated that the true rule is that “a 
vendee may maintain an action for 
damages against his vendor, upon a 
sale of real property, upon | the 
ground of false and fraudulent rep- 
resentations, when they relate to 
some matter collateral to the title 
and the right of possession, or re- 
late to some matter connected with 
the title within the peculiar knowl- 
edge of the vendor, and not other- 
wise.” Bianconi v. Smith, 3 Ariz. 
B20; Sip ;e28 ©2880: 


53. Haight v. Hayt, 19 N. Y. 464. 
[a] TWlustration.—If the pur- 
chaser relied on the vendor’s posi- 


tive statements he may recover, al- 
though he had such notice in pais 
as might have put him on ‘inquiry 
and precluded him from claiming as 
a bona fide purchaser as against the 
prior lienholder, as where a_ by- 
stander at the sale mentioned the 
existence of the encumbrance but 


its existence was expressly denied 
by the vendor. Haight v. Hayt, 19 
N. Y. 464. 


54, Campbell v. Hillman, 15 B. 
Mon. (Ky.) 508, 61 AmD 195. 

55. Wilson v. Higbee, 62 Fed. 723; 
Barnes v. Union Pac. R. Co., 54 
Fed. 87, 4 CCA 199; Ballou v. Lucas, 
59 Iowa 22, 12 NW 745; Whitney v. 
Allaire, 1 N. Y. 305, 308 [aff 4 Den. 
554]. 

‘or more than thirty years it has 
been the settled doctrine of the 


FRAUD 


facts.®° 
a title is good, 


tioned.*®? 


able, where the 


courts of this state, that fraudulent 
representations in reference to the 
title of real estate, accompanied 
with damage, is a good ground of 
action, and that it is immaterial 
whether any or, what covenants are 
contained in the deed of convey- 


ance.” Whitney v. Allaire, supra 
{quot Barnes v. Union Pac. R. Co., 
supra]. 

56. 


See infra § 127. 
57. U. S.—Barnes v. Union Pac. 
R: .Co., ba Hed."87,-4) CCA 199. 

Conn.—Loverin Ve Kuhne, 94 
Conn. 219, 108 A 554. 

Iowa.—Riley v. Bell, 120 Iowa 618, 
95 NW 170; Hale v. Philbrick, 42 
Iowa 81. 
gota ee v. Crall, 12° Kan. 


Me.—Atwood v. Chapman, 68 Me. 


38, 28 AmR 5. 

Minn.—Reynolds v. Franklin, 39 
Minn. 24, 38 NW 686. 

Mo.—Laird v. Keithley, 201 SW 
1138; Stacey v. Robinson, 184 Mo. 
A. 54, 61, 62, 168 SW 261 [cit Cyc] 
(dictum). 

N. Y.—Clark v. Baird, 9 N. Y. 183, 
Seld. 187. 


Okl.—Armstrong v. Jenkins, 170 
P 215. 
Or.—Boelk v. Nolan, 56 Or. 229, 


107 °P 689. 

“Cases of such character proceed 
upon the theory that the party mak- 
ing the representations, aS eg. a 
vendor, is in a position to know, and 
may be presumed to know, the facts 

that the title is a matter 
peculiarly within his knowledge; 
and that where the other party, 
from lack of opportunity to examine 
into the title, or because of his con- 
fidence in the party making the rep- 
resentations, relies upon the _ state- 
ments thus made to him, to his. in- 


jury, he may recover therefor as 
for fraud and deceit.” Stacey v. 
Robinson, supra. . 

58. Ark.—Hutchinson vy. Gorman, 


71 Ark.) 305, 73 SW 793. 

Ga.—Fenley v. Moody, 104 Ga. 790, 
30 SE 1002. 

Til.—Hahl v. Brooks, 213 Til. 134, 
72 NE 727; Eames v. Morgan, 37 Ill. 
260. 

Ind.—Backer v. Pyne, 130 Ind. 288, 
80 NE 21, 30 AmSR 2381; Dodge v. 


Pope, 93 Ind. 480; Loucks _ v. 
ees 23° Ind As ) ye 40s Oby ONES 
238. 

Towa.—Riley v. Bell, 120 Iowa 618, 
95 NW 170, 

Kan.—Carpenter v. Wright; 52 
Kang 2 ose 1.98. 


Mich.—State Security, ete. Co. v. 
Badger, 200 Mich. 104, 166 NW 950; 
Short v. Cure, 100 Mich. 418, 59 NW 
173; Weber v. Weber, 47 Mich. 569, 
11 NW 389. 

N, Y.— Haight v. Hayt, 19 N.Y: 
464; Blumenfeld v, Stine, 42 Misc. 
411, 87 NYS 81 [aff 96 App. Div. 
160, 89 NYS 85]; Ward v. Wiman, 17 
Wend. 193; Bacon v. Bronson, 7 
Johns. Ch. 194, 11 AmD 449.— 

Tenn.—Gwinther v. Gerding, 3 
Head. 197. 

Tex.—Moore v. Beakley, 
A.) 215 SW 957. 


(Commn. 


Ont.—Barr v. Doan, 45 U. C. Q. 
B. 491. 

[a] Applications of rule.—(1) 
Amount of encumbrance. MHutchin- 
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obviously confidential,°® or where in addition to mis- 
represemtation there is concealment of material 
It is fraud for a person to represent that 


and fail to disclose facts casting 


a cloud upon it, or to reveal facts apparently cast- 
ing a cloud upon the title and fail to mention other 
facts showing that its validity is really unques- 
Where title is so defective as practically 
not to exist, suppression of this fact by a vendor 
may in itself constitute fraud.*? 
tations as to title and encumbrances are not action- 


But misrepresen- 


form of statement or the cireum- 


son v. Gorman, 71 Ark, 305, 73 SW 
793; Short v. Cure, 100 Mich. 418, 
59 NW 1738. (2) Easements and ap- 
purtenances. Fenley v. Moody, 104 
Ga. 790, 30 SE 1002. (3) Number 
of prior mortgages. Barr y. Doan, 
45 U. CC. Q: B.. 491. -.(4)' Number 
of unpaid installments of building 
loan mortgage. Loucks v. Taylor, 
23 Ind. A. 245, 55 NE 238. 


59. Hicks v. Wallace, 190 Ky. 287, 
227 SW 293. 
[a] YTllustration.—Where defend- 


ant was employed by plaintiff to 
investigate the title to property on 
which plaintiff contemplated giving 
a mortgage loan, the relations of the 
parties were confidential giving 
plaintiff the right to rely upon de- 
fendant and rendering the latter 
liable either for misrepresentation 
or concealment with respect to the 
validity of title to the property on 
which the mortgage was_ given. 


Hicks v. Wallace, 190 Ky. 287, 227 
SW 293. 

60. Ala.— Baker v. Maxwell, 99 
Ala. 558, 14 S 468. 

Iowa.— Howerton v. Augustine, 
130 Iowa 389, 106 NW 941. 

Me.—Atwood vy. Chapman, 68 Me. 
38, 28 AmR 5. 

Mass.—Burns v. Dockray, 156 
Mass. 135, 30 NE 561. 

Pa.—Vernam v. Wilson, 31 ‘Pa. 
Super. 257. 

Tex.—Corbett v. McGregor, (Civ. 
A.) 84 SW 278. 

See Chisolm v. Gadsden, 32 S. C. L. 
220, 47 AmD 550 (allowing recovery 
for fraud in selling slaves subject to 
encumbrance where it appeared that 
defendant “either directly affirmed 
what was false, or threw the plain- 
tiff off his guard by a willful and 
artful suppression of the truth”). 

61. Atwood v. Chapman, 68 Me. 
38, 28 AmR 5; Burns v. Dockray, 156 
Mass. 135, 30 NE 551. 

{a] Examples.—(1) A statement 
that the title was good, made as a 
fact by parties who were in a posi- 
tion to know the truth or falsity of 
what they said, coupled with the 
failure to refer to the alleged in- 
sanity of a person, which, if it exist- 
ed, would seriously cloud the title, 
was fraudulent. Burns v. Dockray, 
156 Mass, 135, 30 NE 551. (2) Where 
a person by quitclaim sold land 
which had been set off to him on 
a judgment execution, and repre- 
sented that his title was good, the 
concealment of the fact known to 
him and unknown to the buyer, that 
a petition to reverse the judgment 
was then pending, was fraudulent, 
and rendered him liable in damages. 


Atwood v. Chapman, 68 Me. 88, 28 
AmR 5 

62. Boelk v. Nolan, 56 Or. 229, 
107 P 689. 


63. Ingram v. Morgan, 4 Humphr, 
(Tenn.). 66, 40 AmD 626. 

[a] Dlustration.— Where at the 
time of a sale of realty the vendor 
had no title except a bond from a 
party whose wife was one of the 
heirs who owned such realty, the 
vendor’s suppression of the fact that 
his title was so defective as al- 
most to amount to no title was 


fraudulent, Ingram v. Morgan, 4 
Humphr. (Tenn.) 66, 40 “AmD 
626. 
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stances of the case indicate that they are mere 
expressions of opinion ®** or statements of law,® 
especially if the parties deal at arm’s length °° or 
the representation is made in honest error.®* 
the rules: and subject to the qualifications thereof 
as to the elements of fraud which have already been 
considered ®8 representations as to the title to prop- 
_erty have been held material,®® but they are not re- 
garded as sufficient to afford the basis for a charge 
of fraud where they have not been relied on,” or 
are not believed by the misrepresentee,’! or where 
there has been no intent to deceive.” 
eral rules as to scienter 7* have been applied,’? as 
Dave the rules imposing liability for representations 


64. <Ala.—Saltonstall v. 
83 Ala. 149. 

Cal.—Choate v. Hyde, 129 Cal. 580, 
62° P 118. 

Ill—Drake v. Latham, 50 Ill. 270; 


Gordon, 


Ward v. Luneen, 25 Ill. A. 160. 
ee eee v. Hamilton, 3 Dana 
Mo.—Glasscock y. Minor, 11 Mo. 
655; Stacey v. Robinson, 184 Mo. 
A. 54, 168 SW _ 261. 
Tenn. — Maney Vv. Porter, 3 


Humphr. 347 [app dism 4 How. (U. 
Sob oa leat 0s 

Expressions of opinion in general 
See supra § 20. 

65. Dalrymple y. Craig, 159 Mo. 
845, 50 SW 884; Anonymous, 19 
Misc. 197, 43 NYS 63. y 

[a] For example, (1) a _ state- 
ment that a lien is insufficient in 
law and, therefore, invalid is a non- 


actionable expression of a _ legal 
opinion. Dalrymple v. Craig, 149 
Mo. 345, 50 SW 884. (2) A state- 


ment that title to land has been lost 
by a tax sale, where there has in 
fact been a tax sale is not action- 
able, even though erroneous. Anony- 
mous, 19 Misc. 197, 438 NYS 68. 

Statements of law in general see 
Supra § 106. 


66. Driver v. White, (Tenn. Ch.) 
51 SW 994. 
{a] For example, where the 


parties dealt at arm’s length mis- 
representations as to title inducing 
a settlement to avoid litigation were 
not remediable fraud. Driver v. 
White, (Tenn. Ch.) 51 SW 994. 

67. Elwell v. Russell, 71 Conn. 
462, 42 A 862; English v. Thomas- 
son, 82 Ky. 280; Davis v. Moye, 
Chex.) Civ... A.) LoD SW. 962. See 
Hume v. Pocock, Is. R. 1 Ch. 379 
(holding that in the absence of 
knowingly fraudulent misrepresen- 
tations an erroneous statement of 
an agent that his vendor had good 
title to land was not such fraud as 
would absolve the purchaser from 
a contract to purchase such land). 

fa] For example, fraud cannot 
be imputed to one who makes rep- 
resentations as to the title to real 
estate in an honest reliance upon 
the certificate of the town clerk and 
the advice of counsel. Elwell v. 
Russell, 71 Conn, 462, 42 A 862. 

[b] Lawyer’s honest but inno- 
cent opinion as to title——An attor- 
ney’s expression of opinion as to 
the invalidity of plaintiff’s title was 
not remediable fraud, where based 
on an incorrect statement of facts 
by plaintiff and justified by such in- 
correct statement, even though the 
correct statement of facts showed 


that plaintiff’s title was valid. 
Davis v. Moye, (Tex. Civ. A.) 155 
Sw 962. 

68. See supra §§ 6-85. 


Devero v. Sparks, 189 Mo. A. 
176 Sw 1056. 

[a] Unencumbered title.—A rep- 
resentation by defendant, that he 
owned an unencumbered title to the 
jand which he traded to plaintiff for 
a picture show is a material repre- 
séntation. Devero v. Sparks, 189 Mo. 
A. 500, 176: SW 1056. 


500, 


FRAUD 


Under | injury.” 


involved.7* 


for 
So the gen- 


70. Security Inv. Co. v. Garrett, 
3 App.” \(D:  GC.)'\ 695) ‘Clark, v. ‘Hast 
Lake Lumber Co., 158 N. C. 139, 73 
SE 793; Bailey v. Frazier, 62 Or. 


[a] Matters known to party.—U. 

. Veo Jones, 232 "Mead. 218 Trev, on 
other grounds 242 Fed. 609]. 

{[b] Qualified statements. — (1) 
When the representation is made in 
a manner calculated to deceive, the 
vendor’s false statement that ‘his 
title is good may constitute fraud, 
notwithstanding the fact that he re- 
fers the pure haser to a will as the 
source of his title. Campbell v. Hill- 
man, 15 B. Mon. (Ky.) 508, 61 AmD 
195. (2) Where there was no evi- 
dence that defendant claimed any 
knowledge as to the title to land 
mortgaged, and it was not a matter 
peculiarly within his knowledge, he 
could be held liable only for a 
positive representation made, as of 
his own knowledge, with a reckless 
disregard of its truth or falsity, and 
since defendant’s statement was 
qualified instead of positive, he was 
not liable. Stacey v. Robinson, 184 
Mo. A. 54,°168 SW 261. 

71. Bailey v. Frazier, 62.Or. 142, 
124 P 643. 

72, Zagarino v. Kurzrok, 135 App. 
Divo 63, 119. (NYS 90T° Buchalhe vy: 
Higgins, 109 App. Div. 607, 96 NYS 
2413 Pridven "vei lone, MU MN. PoC. 


1142, 124 P 643. 


189, 98 SE 451. 
73. See supra §§ 35-43. 
ogc Ala.—Spence vy. Duren, 3 Ala. 
Colo.— McNulty v. Durham, 63 
Colos BOS Lod ed wus. 
Mo.—Paretti v. Rebenack, 81 Mo. 
A. 494, 


N. Y.—Hoe v. Sanborn, 21 N. Y. 
5525-18) AmD) 163. 

Wash.—Curtley v. Security Sav. 
Soc., 46 Wash. 50, 89 P 180. 

Eng.—Crosse v. Gardner, Carth. 
90, 90 Reprint 656, 1 Show. 68, 89 
Reprint 453; Dale’s Case, Cro. Eliz. 
44, 78 Reprint 3808 (decided by a 
divided court). 

See also § 39 et seq supra. 

[a] False abstract of title.—In 
action for damages for, fraud and 
deceit regarding the title to land 
received in exchange, plaintiff was 
not entitled to recover merely be- 
cause certificate of abstract did not 
speak the truth and he lost title 
thereby. Plaintiff should also have 
proved that defendant knew or 
ought to have known the certificate 
was false. McNulty v. Durham, 63 
Colo. 354, 167 P 773. 

75. John Gund Brewing Co. v. 
Petersen, 130 Towa 801, 106 NW 741; 
Miller v. Bricker, 117 Minn, 394, 1386 


NW 14; White v. Reitz, 129 Mo. A, 
307, 108 SW 601. 
[a] Mlustration. — A _ statement 


made by an agent to a prospective 
purchaser of land that he had once 
owned the land himself and knew 
the title to be good was an asser- 
tion of positive knowledge, and, if 
untrue, was legal fraud, notwith- 
standing the agent acted in good 
faith, and believed that the title 
was good. White v. Reitz, 129 Mo. 


oa ue — 
k ~ 
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made in culpable ignorance of their truth.7*> Further 
a recovery may be denied because of the absence 
of injury where steps have been taken to prevent 
Whether in a given case misrepresenta- 
tions of title are statements of fact or expressions 
of opinion depends upon the particular circumstances 


Contingent injury. While mere doubt as to the 
validity of title, with a possibility of future loss, 
is insufficient to show injury warranting redress 
misrepresentation or 
title,*® it is generally held that an undisputed de- 
fect in title is sufficient injury to sustain an action, 
even though no actual loss has yet oceurred.*® There 


concealment affecting 


A. 307, 108 SW 601. 

{b] Third person’s ownership of 
realty.— Miller v. Bricker, 117 Minn. 
394, 1836 NW 14. 

Representations made in culpable 
ignorance of truth see supra § 40. 

76. Ala.—Spratt v. Wilson, 94 
Ala. 608, 10 S 209. 

Ky.—Campbell v. Whittingham, 5 
J. J. Marsh. 96, 20 AmD 241; Hunt 
v. McConnel, 1 T. B. Mon. 219. 

Miss.— Davidson v. Moss, 6 Miss. 


ee 
D.—Sonnesyn v. Akin, 14 N. D. 
248. 104 NW 1026. 

Tex. — Buckingham vy. Thompson, 
(Civ. A.) 185 SW 652. See Blair v. 
Baird, 43 Tex. Civ. A. 134, 94 SW 
116 (holding that protection against 
liens provided for in a contract will 
be sufficient to defeat an action for 
tyaudy. 

Vt.—Nye v. Merriam, 35 Vt. 438. 

Wis.—Daly v. Brennan, 87 Wis. 
36, 57 NW 963; Barber v. Kilbourn, 
16 Wis. 485. 

See Reeve v. Dennett, 145 Mass. 
23, 11 NE 988 (holding that a false 
representation by defendant that he 
owned certain land is not made good 
by his purchase of the land where 
the greater part of the purchase 
price is secured by mortgage on the 
property, although the purchase is 
made before plaintiff acted upon the 
representation), 

Necessity of injury see supra § 77. 

Andrus vy. St. Louis Smelting, 
Con t3O eu S643) 29s ise treo 
Deva, sed. 1004" Hurlbert Wart be D. 
Kellogg Lumber, etec., Co., 115 Wis. 
225, 227, 91 NW 673. Sée Carr v. 
Sanger, 138 App. Div. 32, 122 NYS 
593 (whether a representation as to 
title is a mere expression of opinion 
or a statement of fact depends upon 
the form of the representation). 

“The question whether a given 
title is a good title or not is a 
question of opinion merely; but a 
direct representation mada by one 
man to another that he has a fee 
title to a certain described real es- 
tate cannot be considered as neces- 
sarily a mere legal opinion. The 
circumstances may show, perhaps, 
that it was a mere opinion as to the 
validity of a certain title, and was 
so understood by the parties, in 
which case, of course, fraud can- 
not be predicated upon it; but, on 
the other hand, the circumstances 
under which it was given may dem- 
onstrate that it was intended and 
understood as a representation of a 
fact, and, if such is the case, and it 
was relied upcn to the damage of 
the other party, it becomes an ac- 
tionable fraud:” Hurlbert v. T. D. 
Kellogg Lumber, etc., Co., supra. 


78. Computing Seales Co. Vv. 
Long, 66 S. C. 379, 44 SH! 9638, 65 
LRA 294. 


Contingent injury generally 
supra § 838. 

79. Ga.—Southwestern R. Co. v. 
Papot, 67 Ga. 675. 

Mich.—Stockham y. Cheney, 62 
Mich. 10, 28 NW 692. 

Okl.—Gannon v. Hausaman, 42 
Okl. 41, 140 P 407, 52 LRANS 519. 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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damage. 
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1s authority, however, to the effect that a defect 
in title is not injurious, unless the validity of the 


title has been attacked.8° 


Extent of property covered by title. In accord- 
ance with the general rule recovery may be had for 
misrepresentations as to the extent of property cov- 


S. C.—Computing Scales Co. v. 


Long, 66 S. C. 379, 44 SE 963, 
LRA 294. e 
S. D.—Kennedy v. Hasselstrom, 40 
aD Gl lO OUNIW, 23%. 
Tex.— Dupree v. Savage, (Civ. A.) 
154 SW 701. 


{a] In New York (1) it has been 
held that, where the vendor repre- 
sents that he has a valid legal title 
when he has only a doubtful equi- 
table title founded on estoppel, the 
purchaser may maintain an action, 
for it cannot be said in such a case 
that the purchaser has sustained no 
Schwenck v. Naylor, 102 
INGRYCGS 3) GN E Ss. Unnevan0) Ney. 
Super. 57]. (2) An earlier case 
holds that a grantee of one who 
had acquired title by fraud could 
not assert such fraud as the basis 
of an action for damage where no 
objection or attack upon his title 
had been made by the person on 
whom the fraud was committed. 


. Comstock v. Ames, 1 Abb. Dec. 411, 


SMUUSeV.ES Wo ools | C3) 2 in) Culver sv. 
Avery, 7 Wend. 3880, 22 AmD 586 
it was held that one deceived into 
purchasing property with a defec- 
tive title could recover without 
proof that he had started suit to 
recover possession of the property. 

Necessity for eviction as affecting 
right to rescind for misrepresenta- 
tion of title see Vendor and Pur- 
chaser [39 Cyc 1265 note 45]. 

80. Smith v. Ackerman, 5 Blackf. 
(Ind.) 541; Mohney v. Davis, 104 
Wash. 209, 176 P 31. 

{a] For example.—(1) A corpora- 
tion officer suing other officers for 
fraud in the sale of stock to his 
assignor cannot complain that the 
corporation obtained no title to land 
constituting its assets, because its 
purchase was in fraud of the gov- 
ernment of British Columbia, where- 
in the lands lay, when such govern- 
ment had never taken steps to 
declare the sale void. Mohney v. 
Davis, 104 Wash. 209, 176 P 381. (2) 
Where suit was brought on a note 
given for land and defendant set 
up an outstanding right of dower in 
the premises, it was held that, al- 
though the right of dower was an 
encumbrance, yet, before it could be 
any ground for refusing to pay any 
part of the purchase money, it must 
have occasioned some special dam- 
age to the purchaser, and this not 
having been shown, the fact was 
held to be no defense. Smith v. 
Ackerman, 5 Blackf. (Iind.) 541. 

81. Dashiel v. Harshman, _ 113 
Iowa 283, 85 NW 85; Schwenck v. 
Naylor, 102 N. Y. 683, 7 NE 788, 1 
Silv. A. 133; Isham v. Davidson, 52 
INS ence Clarkiynbairds) 09 INN WY. 
183, Seld. 187; Whitney v. Allaire, 
1’ N. Y. 305 [aff 4 Den. 554]. See 
White \v.. Seaver, 26) Barby, (N..Y.) 
235 (holding that plaintiff’s failure 
to exercise means of knowledge well 
within his reach precluded recovery 
for false representations as to the 
nature and extent of defendant’s 
rights in property purchased which 
to plaintiff's knowledge defendant 
did not own but merely had under 
contract of purchase). 

[a] For example, a _ statement 
that a deed is so written as to 
cover a particular tract of land is 
not the mere expression of a legal 
- put an actionable misrep- 


opinion, i 
resentation of fact. Dashiell v. 
Harshman, 113 Iowa 283, 85 NW 


85. 

[b] Applications of rule, — (1) 
Misrepresentation as to extent and 
boundary of property to which ven- 
dor had title. Schwenck v. Naylor, 
102 N. Y. 683, 7 NE 788, 1 Silv. A. 
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fraud °* because 


133. (2) Territorial extent of farm. 
Isham v. Davidson, 52 N Y. 287. 
(3) Extent of wharfage. Whitney 
Ve Allaine ol iN, piv. 3.05. faft “4eDen: 
554]. (4) Extent of land owned 
by vendor. Clark v. Baird, 9 N. Y. 
183, Seld. 187. 

82, Crandall ivi. Parks, 152+ Cal: 
772, 98 P 1018; Miller v. Bricker, 117 
Minn. 394, 136 NW 14; McCandless 
v. Greusel, 103 Nebr. 472. 172 NW 
249; Kelly v. Merritt, (Wash.) 191 
P 404. 

[a] Personalty.—On an exchange 
of real and personal property, one 
party may rely on the representa- 
tion of the other as to the owner- 
ship of personal property. Cran- 
dall v,.Parks,,.152 Cal. 772:,93 P 1018. 

{[b] Realty.—A real estate broker 
stating to plaintiff that he had a 
client who “owned” certain distant 
realty and thus inducing plaintiff to 
exchange his own realty interest 
therefor, thereby represented that 
such client had ‘fat least a convey- 
able or assignable interest,’ and 
was liable in fraud on proof that 
she had none. Miller v. Bricker, 117 
Minn. 394, 136 NW 14. 

[ec] Realty given as security.— 
Where plaintiff was induced to ac- 
cept certain realty as security for 
payment of the purchase price of 
an- elevator because of defendant’s 
false representations as to the value 
and ownership thereof, and that the 
owner and backer of the deal was a 
given responsible party, defendant 
was liable for fraud. McCandless v. 
Greusel, 103 Nebr. 472, 172 NW 249. 

83. Misrepresentations of value 
as ground for redress in particular 
actions see Sales [35 Cyc. 71, 76]; 
Vendor and Purchaser [39 Cye 1268]. 

84. U. S—Lehigh Zine, ete., Co. v 
Bamford, 150 U. S. 665, 14 SCt 219, 
87 L.. ed. 1215; Vulcan Metals Co. v. 
Simmons Mfg. Co., 248 Fed. 853, 161 
CCA. 7; Patent Title Co, v. Stratton, 
$9 Fed. 174. 

Ala.—Lake v. Security Loan As- 
soe., 72 Ala. 207. 

Colo.—Cole v. Smith, 26 Colo. 506, 
56 P 1086; Zang v. Adams, 23 Colo. 
408, 48 P 509, 58 AmSR 249; Moore 
v. Carrick, 26 Colo. A. 97, 140 P 485; 
Mayo v. Wahlgreen, 9 Colo. A, 506, 
50 P 40. , 

Conn.—Gustafson vy. Rustemeyer, 
70 Conn. 125, 89 A 104, 66 AmSR 92, 
39 LRA 644. 

Fla.—Williams v. McFadden, 23 
Fla. 143, 1 S 618, 11 AmSR 345. 

Tll.—Bouxsein v. Granville First 
Nat. Bank, 292 Ill. 500, 127 NE 133; 
Evans v. Gerry, 174 Ill. 595, 51 NE 
615: Brady v. Cole, 164 Ill. 116, 45 
NE 438; Mumford vy. Tolman, 157 fll. 
258. 41 NE 617; Hauk: v. Brownell, 
120 Ill. 161, 11 NE 410; Dillman v. 
Nadelhoffer, 119 Ill. 567, 7 NE 88; 
Noetling v. Wright, 72 Il]. 390; Miller 
v. Craig, 36 Ill. 109; Buresh v. Sey- 
mour, 187 Ill. A. 295; Smith v. Alex- 
ander, 128 Ill. A. 507; Coolidge v. 
Rhodes, 96 Ill. A. 17; Strubhar v. 
Shorthose, 78 Ill. A. 394; Wightman 
v. Tucker, 50 Ill. A. 75. j 

Ind.—Shade v. Creviston, 98 Ind. 
591; Hartman v. Flaherty, 80 Ind. 
472: Cagney v. Cuson, 77 Ind. 494; 
Kennedy v. Richardson, 70 Ind. 524; 
Cronk v. Cole, 10 Ind. 485; Foley v. 
Cowgill, 5 Blackf. 18, 32 AmD 49; 
Kluge v. Ries, 66 Ind. A. 610, 117 NE 
262; Boltz v: O’Conner, 45 Ind. A. 178, 
90 NE 496; Elkhart First Nat. Bank 
v. Osborne, 18 Ind. A. 442, 48 NE 
256. 

Towa.—State Bank v. Brown, 142 
Towa 190, 119 NW 81, 134 AmSR 412; 
Bossingham v. Syck, 118 Iowa 192, 
91 NW 1047; Hoffman v, Wilhelm, 68 
Iowa 510, 27 NW 483. 


ered by a title.81 

Misrepresentations of ownership may constitute 
fraud where made as positive statements of fact.82 
G. Value *°—1. 
resentations as to value cannot ordinarily constitute 
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In General. Misrep- 


they are generally to be regarded 


Kan.—Woods v. Nicholas, 92 Kan. 
258, 140 P 862; Hise v. Freeman, 72 
Kan. 666, 83 P 409. 

_Ky.—Middleton v. Hoge, 5 Bush 
eon Bowman vy. Van Pelt, 9 Ky. Op. 


Me.—Harlow v. Perry, 114 Me. 460, 
96 A 775, AnnCas1918C 37 (dictum); 
Bourn v. Davis, 76 Me. 223: Bishop v. 
Small, 63 Me. 12; Holbrook vy. Connor, 
60 Me. 578, 11 AmR 212; Irving v. 
Thomas, 18 Me. 418. 

Mass.—Shaw v. Forsyth, 226 Mass. 
365, 115 NE 486; Lynch v. Murphy, 
171 Mass. 307, 50 NE 623; Nash v. 
Minnesota Title Ins., ete., Co., 159 
Mass. 437. 84 NE 625; Poland v. 
Brownell, 131 Mass, 138, 41 AmR 215; 
Parker v. Moulton, 114 Mass. 99, 19: 
ecu 315; Veasey v. Soton, 3 Allen 

Mich.—Albright v. Stockhill, 208 
Mich. 468, 479, 175 NW 252 [cit Cyc]; 
Buxton y. Jones, 120 Mich. 522, 
NW 980; Collins v. Jackson, 54 Mich. 
186, 19 NW 947; Bristol v. Braid- 
wood, 28 Mich. 191. 

Minn.—Vath v, Wiechmann, 138 
Minn. 87, 163 NW 1028; Prigge v. 
Selz, 134 Minn. 245, 158 NW 975; 
Columbia, Electric Co. v. Dixon, 46 
Minn. 4638, 49 NW 244; Doran 
oF Eaton, 40 Minn. 35, 41 NW 

Mo.—Anderson y. McPike, 86 Mo. 
293; Union Nat. Bank v. Hunt, 76 Mo. 
439 [aff 7 Mo. A, 42]; Brownlow v. 
Wollard, 61 Mo. A. 124. 

Nebr.—Wustrack v. Hall, 95 Nebr. 
384, 145 NW 835 (dictum); Dresher 
v. Becker, 88 Nebr. 619, 130 NW 275 
(dictum). 

N. J.—Mount v. Loizeaux, 86 N. J. 
L. 511, 92 A 593; Industrial Sav., etc., 
Co. v. Plummer, 84 N. J. Eq. 184, 92 
A 583, LRA1915C 613; Thompson v. 
Koewing, 09) ON de Ei 24 6a 7b AUT ey 
(dictum); Wise v. Fuller, 29 N. J. 
Eq. 257. 

N. Y.—Van Slochem v. Villard, 207 
N. Y. 587, 101 NE 467 faff 154 App. 
Div. 161, 1838 NYS 852]; Chrysler v. 
Canaday, 90 N. Y. 272, 48 AmR 166, 
15 NYWklyDig 399 [rev 24 Hun 137, 
12 NYWklyDig 214]; Ellis v. An- 
drews, 56 N. Y. 83, 16 AmR 379: Mc- 
Millan v. Arthur, 48 N. Y. Super. 424 
[aff 98 N. Y. 167]; Furman vy, Titus, 
40 N. Y. Super. 284; McGlynn v. Sey- 
mour, 14 Daly 420, 14 NYSt 707; Du- 
pont v. Payton, 2 E. D. Smith 424: 
Meritas Realty Co. v. Farley, 151 
NYS 1052 [rev 85, Misc. 321, 147 NYS 
503 (rev on other grounds 166 App. 
Div. 4207 151 NYS 1052)]; Van Epps 
v. Harrison, 5 Hill 63, 40 AmD 314; 
Sandford v. Handy, 23 Wend. 260; 
Davis v. Meeker 5 Johns 354. 

N. C.—Saunders v. Hatterman, 24 
N. C. 32, 37 AmD 404. 

Oh.—Belmont Min. Co. v. Rogers, 
LO, Oh: City Ci 305296) Oh. Cire specs 
619; Spencer v. King, 5 OhS&CP 113, 
3 OhNP 270. 3 

Or.—Allen v. McNeelan, 79 Or. 606, 
156 P 274; Martin v. Eagle Dev. Co., 
41 Or. 448, 69 P 216. 

Pa.—Cote v. Christy, 10 Pa. Super. 
3818, 44 WklyNC 438. 

Tenn.—Long v. Gilbert, (Ch. A.) 
59 Sw 414. 

Va.—lLake v. Tyree, 90 Va. 719, 19 
SE 787. 

Wis.—Farr v. Peterson, 91 Wis. 
182, 64 NW 863; Mosher v. Post, 89 
Wis. 602, 62 NW 516. See Wood v. 
Boynton, 64 Wis. 265, 25 NW 42, 54 
AmR 610 (holding that, where plain- 
tiff sold defendant a diamond for one 
dollar, and at the time of the sale 
neither party knew the stone to be 
a diamond, defendant’s mere offer of 
an inadequate price could not be con- 
sidered a fraudulent misrepresenta- 
tion of value). 
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as mere expressions of opinion ®® or ‘‘trader’s 
talk’? 86 involving a matter of judgment and estima- 


tion as to which men may differ.’* 


that such representations may under certain cir- 


Eng.—Harvey v. Young, Yelv. 21, 
80 Reprint 15. 

“A mere misrepresentation of 
value is not, under ordinary circum- 
stances, a vitiating fraud in the 
judgment of remedial law.’ Middle- 
ton v. Hoge, 5 Bush (Ky.) 478, 487. 


[a] Leading case.—Harvey Vv 
Young, Yelv. 20. 
85. U. S.—Lehigh Zinc, etc., Co. v. 


Bamford, 150) UW. St. 665,145 SCt 219, 
37 L. ed. 1215; Southern Dev. Co. v. 
Silva ep We ton ee ies, SCtuo8L, ot 
L. ed. 678; Gordon v. Butler, 105 ek 
Se) 5d53,1526.) ba edits 1166s acimber 

Young, 137 Fed. 744, 70 CEA: 178: 
ye Title Co. v. Stratton, 89 Fed. 
Ala.—Ansley v. Piedmont Bank, 
dts Alas 4.61) 212s) b9, oo, Ams 2255 
Tr cates v. Fitts, 90 Ala. 150, 7 S 


Cal.—Taylor v. Ford, 131 Cal. 440, 
63 P 770; Lion v. ‘McClory, 106 Cal. 
623, 40 P 12. 

Colo.—Everist v. Drake, 26 Colo. 
Aw 278,148. Pe sit: Cole vi. Smith, 26 
Colo. 506, yey 2 1086; Mayo v. Wahl- 
green, 9 Colo. A. 506, 50 P 40; Peo. 
Voubynonws, COLowAs Lol i200 P 809. 

Conn.—Gustafson v. Rustemeyer, 
70 Conn. 125, 39 A 104, 66 AmSR 92, 
39 LRA 644. 

Fla.—Stackpole v. Hancock, 40 Fla. 
362, 24 S 914, 45 GRA 3814. 

Ill—Gale v. Mundy, 289 Ill. 142, 
124 NE 390; Leonard v. Springer, 197 
Tll. 532, 64 NE 299; Evans v. Gerry, 
74 Ti. 395, 51 NEY 615; Crocker wv. 
Manley, 164 Ill. 282, 45 NE 577, 56 
AmSR 196; Mumford v. Tolman, 157 
Ill. 258, 41 NE 617; Endsley v. Johns, 
120 Ill. 469, 12 NE 247, 60 AmR 572; 
Noetling v. Wright, 72 Ill. 390; May- 
berry v. Rogers, 81 Ill. A. 581; Strub- 
har v. Shorthose, 78 Ill. A. 394 

Ind.—Culley v. Jones, 164 Ind. 168, 
73 NE 94; Shade v. Creviston, 93 Ind. 
5915 Hartman v. Flaherty, 80 Ind. 
472; Cagney v. Cuson, 77 Ind. 494; 
Kennedy v. Richardson, 70 Ind. 524; 
Hunter v. McLaughlin, 43 Ind. 38; 
Sieveking v. Litzler, 31 Ind. 13; Vaw- 
ter v. Ohio, etc., R. Co., 14 Ind. 174; 


Bolds v, Woods, 9 Ind. A. 657, 36 NE 
933. 
Iowa.—Bosley v. Monahan, 1387 


Towa 650, 112 NW 1102; Church v. 
Marsh, 133 Iowa 51, 110 NW 161; 
Bossingham v. Syck, 118 Iowa 92, 91 
NW 1047; McDowell v. Caldwell, 116 
Iowa 475, 89 NW 1111; Gate City 
Land Co. v. Heilman, 80 Iowa 477, 45 
NW 760; Lucas v. Crippen, 76 Iowa 
507, 41 NW 205; Van Vechten v. 
Smith, 59 Iowa 173, 13 NW 94; Bon- 
durant v. Crawford, 22 Iowa_ 40. 

Kan.—Ross v. Cox, 98 Kan. 338, 
339, 144 P 227 [cit Cyc];, Herrald v. 
Paris, 89 Kan. (131, 132; 130° P 684 
[cit Cyc]; Else v. Freeman, 72 Kan. 
666, 83 P 409. 

Ky.—Seng v. Keller, 37 SW 581, 18 
KyL 656; Belz v. Keller, 1 SW 420; 
Chambers v. Baptist Bducational 
Soc., 1 B. Mon. 215; Marshall _ v. 
Lewis, 4 Litt. 140; Moore v. Turbe- 
ville, 2 Bibb 602, 5 AmD 642; Head 
v. Dant, 14 Kyl 742. 

Me.—Braley v. Powers, 92 Me. 203, 
42 A 362; Bishop v. Small, 63 Me. 12. 


Md.—Reynolds v. Evans, 123 Md. 
365, 91 A 564. 
Mass.—Kimball v. Bangs, 144 


Mass. se... 11 NEP 413% Barnard] v, 
Coffin, 138 Mass. 37; Veasey v. Doton, 


3 Allen 380; Gordon v. Parmelee, 2 

Allen 212; Medbury v. Watson, 6 

Metc. 246, 39 AmD 726. 
Mich.—Johnson v. Seymour, 79 


Mich. 156, 44 NW 344; Allison v. 
Ward, 63 Mich. 128, 29 NW 528; Bris- 
tol v. Braidwood, 38 Mich, 191. 
Minn.—Rogers. v. Central Land, 
etc., Co., 140 Minn. 295, 168 NW 16; 
Vath v. Wiechmann, 138 Minn, 87, 


FRAUD 


It has been held 


163 NW 1028; Haven v. Neal, 43 
Minn. 315, 45 NW 612; Doran v. 
Eaton, 40 Minn. 35, 41 NW 244; Coch- 
rane v. Halsey, 25 Minn. 52. 

Miss.~-Walker v. Mobile, 15% 
Co., 34 Miss. 245. 

Mo.—Brown v. South Joplin Lead, 
ete., Min. Co., 194 Mo. 681, 92 Sw 
6O9F Anderson v. McPike, 86 Mo. 293; 
Hess v. Draffen, 99 Mo. A. 580, 74 
SW 440; Chase v. Rusk, 90 Mo. A. 25. 

Nebr.-—McKibbin Ns Day, 71 Nebr. 
280, 98 NW 845; Cohn v. Broadhead, 
51 Nebr. 834, 71 NW. 747; Nostrum v. 
Halliday, 39 Nebr. 828,58 NW 429; 
McKnight v. Thompson, 39 Nebr. 752, 
58 NW 4538; Jenne vy. Gilbert, 26 Nebr. 
457, 42 NW 415. 

N. H.—Bradbury v. Haines, 60 N. 
H. 123; Page v. Parker, 43 N. H. 363, 
80 AmD 172. 

N. J.—Hallinger v. Zimmerman, 58 
N. J. Eq. 217, 42 A 726; Wise v. Ful- 
ler, 29 N. J. Eq. 257; French v. Grif- 
fins eLSiNen se Ghai: 

N, Y:—Titus® v.’ Poole, 145’ IN. Yi. 
414, 40 NE 228 [aff 73 Hun 383, 26 
NYS 451]; Chrysler v. Canaday, 90 
N. Y. 272, 43 AmR 166, 15 NYWkly 
Dig 399; Duffany v. Ferguson, 66 N. 
Y. 482; Ellis v. Andrews, 56 N. Y. 83, 
15 AmR 379; Simar v. Canaday, 53 
N. Y. 298, 18 AmR 523; Mecum v. 
Mooyer, 166 App. Div. 798, 152 NYS 
385; Seis v. Plaisantin, 52 App. Div. 
206, 65 NYS 70; Furman v. Titus, 40 
N. Y. Super. 284; Dupont, v. Payton, 
2 EK. D: Smith 424: Giles Lith., ete., 


etc., 


Co. v. Recamier Mfg. Con eZ NWS 
169; Sandford v. Handy, 23 Wend. 
260; Speiglemyer v. Crawford, 6 
Paige 254. 

N. C.—Cash Register Co. v. Town- 
send, 137 N. C. 652, 50-SE 306, 70 
LRA 349, 

On.—McMullen v. Griggs, 23 Oh. 
Cir; Ct. 417 


Okl.—Wyrick v. Campbell, 170 P 
267, 268 [cit Cyc]. 

Or.—Allen v. McNeelan, 79 Or. he 
156 RP 274. 

Pa.—Byrne v. Stewart, 124 Pa. 450, 
fee Ac EL Os Cote® ve Christy, 10 Pa. 
Super. 318, 44 WklyNC 438. 

R. I1—Handy v. Waldron, 18 R. I. 
567, 29 A 148, 49 AmSR 794, 

Tenn.—Long vy. Gilbert, (Ch. A.) 59 
Sw 414. 

Tex.—Wortman v, Young, (Civ. A.) 


221 SW 660, 662 [cit Cyc] (dic- 
tum). 
Utah.—Whitney v. Richards, 17 


Utah 226, 53 P 1122; Hecht v. Metz- 
ne 14 Utah 408, 48 P 37, 60 AmSR 
Vt.—Belka v. Allen, 74 915 
Sh ees v. Whitney, 66 Vt. 405, 29 A 
Va.—Lake v. Tyree, 90 Va. 719, 19 
SE 787. 

Wis.—Morgan v. Hodge, 145 Wis. 
143, 129 NW 1083: J. H. ‘Clark Co. v. 
Rice, 127 Wis. 451, MOG INW 23h ey 
AnnCas 505; Mosher v. Post, 89 Wis. 
602, 62 NW 516; Maltby v. Austin, 6% 
Wis. B20, 27 NW 162. 

Bng.— Denton v. Macneil, L. R. 2 
Eq. 352; Harvey v. Young, Yelv. 21, 
80 Reprint 15. 
ion: .—Strome v. Craig, 15 WestLR 

“Positive statements as to value 
are generally mere expressions of 
opinion and as such cannot support 
an action of deceit.’ Kimber vy. 
Young, 137 Fed. 744, 749, 70 CCA 178 
[quot Everist v. Drake, 26 SColoumeas 
Aig NAGS 12 Rill, USA KEN | 

“The general principle is that ex- 
pressions of opinion reSpecting the 
value of one’s property do not 
amount to fraud.’ Allen v. Me- 
Nera: 79 Or. 606, 610, 156 P 274, 

[a] Reason for rule.—Mere ex- 


travagant estimates of value are ex- 


[§ 10 


cumstances be nonactionable even when made with 
intent to deceive and with knowledge of their 
falsity,* and a fortiori they are not actionable 
"where made in honest ignorance.®® 


Where the par- 


pressions of opinion, nonactionable 
because the parties expect the ven. 
dor to exaggerate and the purchaser 
to underestimate, and the law takes 
cognizance of the human tendency to 
get the best of a bargain and it 
would render ordinary commercial 
transactions highly dangerous if it 
held mere exaggerated expressions 


of value actionable. Morgan vy. 
Hodge, 145 Wis. 143, 129 NW 
10838. 


ior ebuee ra of opinion in general 
see supra § 20 

86. U. S.— Freeman v. Evans, 159 
Fed. 26, 86 CCA 216; Bement vy. La 
Dow, 66 Fed. 185, 189. 

Colo.—Everist v. Drake, 26 Colo. A. 
Qo wl 43, PS 

Iowa.—Thuesen  v. 183 
Iowa 206, 166 NW 747. 

Me.—Davis v. Reynolds, 107 Me. 
61, 77 A 409. 

Minn.—Adan v. Steinbrecher, 116 
Minn. 174, 178, 133 NW 477 [eit 
Cyc]. 

“Mere expressions of opinion as to 
the value of nroperty are not action- 
able; they are regarded as ‘trade 
talk’ which every man of intelligence 
receives cum grano Salis.” Bement 
v. La Dow, supra [quot Freeman vy. 
Evans, 159 Fed. 26, 32, 86 CCA 216]. 

[a] For example.—Exaggerated 
estimates of value in a land deal are 
mere trader’s talk and are not ac- 
tionable unless accompanied with 
misrepresentation or deceit. Thue- 


Johnson, 


sen v. Johnson, 183 Iowa 206, 166 
NW 747. 
: adie ihe talk in general see supra 


87. Mich.—Albright v. Stockhill, 
208 mice 468, 175 NW 252. 

N. H.—-Page v. Parker, 43 N. H. 
ante 80 AmD 172. 

Ae . J— Wise v. Fuller, 29 N. J. Eq. 

N. Y.—Van Epps v. Harrison, 5 
Hill 68, 40 AmD 314. 
rig rman hee v. Campbell, 170 P 

Or.—Ward v. Jenson, 87 Or. 314, 
SLO TOPE bos. 

“A representation of value, when 
standing alone, is usually regarded 
as a mere opinion because it largely 
involves a matter of judgment and 
estimation about which persons may 
differ.’ Ward v. Jenson, supra. 

“Braud cannot be predicated on 
representations as to value, for the 
reason that such representations are 
generally regarded as mere opinions, 
or seller’s statements, and in law do 
not constitute fraud. ... This rule 
is based on the fact that value is 
largely a matter of judgment and 
estimation about which reasonable 
and honest men may differ.” 

v. Campbell, supra. 


Ky. 23, 201 SW 978. 

Me.—Brown vy. Davis, 76 Me. 223. 

Mass.—Gordan v. Parmelee, 2 Al- 
len 212; Medbury v. Watson, 6 Metc. 
246, 39 AmD 726. 

N. Y.—Chrysler v. Canaday, 90 N. 
VO 2d SecA ibys iG Gime NY WklyDig 
399; Bilis v. Andrews, 56 N. Y. 83) 
15 AmR 379. 

N. C.—Saunders v. Hatterman, 24 
N. C. 32, 37.AmD 404; 

89. Gleason v. McPherson, 175 
Calo a 6G eee Wortman 1G 
Young, (Tex. Civ. A.) 221 SW 660 
[dictum]; Whitney v. Richards, 17 
Utah 226, 53 P 1122; Wrench, Vv. Skead, 
24 Grant Ch. (U. era 

[a] An honest but erconeaee val~ 
uation of realty given by an unpaid 
valuator is a nonactionable expres- 
sion of opinion. French y. Skead, 24 
Grant; Chacune,) si7o: 

Ignorance of truth generally see 
supra § 39. 


~ For later cases, developments and chang‘es in the law see cumulative Annotations, same title, page and note number. 
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Wyrick. 
88. Ky.—Bentley v. Stewart, 180 


§ 110] 


ties deal at arm’s length with equal means of knowl- 
edge, it is obvious that there can be no redress 
for misrepresentations as to value, because in such 
a case the hearer should investigate ®* and judge % 
He has no right to rely upon the 
speaker’s representations as to value,®? and if he 
does so and suffers injury it is his own folly, for 
which the law will grant no relief,9* and this is 


for himself. 


90. Cal.—Lion v. McClory, 106 Cal. 
623, 40 P 12; Cruess v. Fessler, 39 
Cal. 336. 


Colo.—Mayo v. Wahlgreen, 9 Colo. 
A. 506, 50 P 40. 5 
Del.—Pearce v. Carter, 8 Del. 385. 


Ga.—Collier v. Harkness, 26 Ga. 
362, 71 AmD 216. 
Ida.—Breshears v. Callender, 23 


Ida. 348, 367, 181 P 15 [quot Cyc]. 
Ill.—Bouxsein v. Granville First 
Nat. Bank, 292 Ill. 500, 127 NE 133? 
Endsley v. Johns, 120 Ill. 469, 12 NE 
247, 60 AmR 572; Dillman v. Nadle- 
hoffer, 119 Ill. 567, 7 NE 88; Schramm 
v. O’Connor, 98 Ill. 539; Noetling v. 
Wright, 72 11]. 390; Mayberry v. Rog- 
ensyusa? ll cA. 8581s) Vani (Velsor ‘Vv. 
Seeberger, 59 Ill. A. 322; Wightman 
v. Tucker, 50 Ill, A. 75; Welling v. 
Schiller, 27 Ill. A. 284. 
Ind.—Cagney v. Cuson, 77 Ind. 494; 
Kennedy v. Richardson, 70 Ind. 524; 
Hunter v. McLaughlin, 43 Ind. 38; 
Cronk v. Cole, 10 Ind. 485. 
Iowa.—Rembe v. Ferguson, 183 
Iowa 29, 166 NW 720; Flynn v. Finch, 
137 Iowa 378, 114 NW 1058; Moore v. 
Howe, 115 Iowa 62, 87 NW 750; Hoff- 
man v. Wilhelm, 68 Iow&é 510, 27 NW 
483; Dawson v. Graham, 48 Iowa 378; 
Longshore v. Jack, 30 Iowa 298; Bell 
Se Ra i 11 Iowa 233, 77 AmD 


Kan.—Else v. Freeman, 72 Kan. 
666, 83 P 409. 

Ky.—German Nat. Bank v. Nagel, 
82 SW 433, 26 KyL 748; Perkins v. 
Embry, 72 SW 788, 24 Kyl 1990; 
Peak v. Gore, 94 Ky. 533, 23 SW 356, 
15 KyL 278; Moore v. Turbeville, 2 
Bibb 602, 5 AmD 642. 

Me.—Holbrook v. Connor, 60 Me. 
578, 11 AmR 212. 

Mass.—Kimball v. Bangs, 144 
Mass. 821, 11 NE 113; Poland v. 
Brownell, 131 Mass. 138, 41 AmR 
215; Parker v. Moulton, 114 Mass. 
99, 19 AmR 315; Cooper v. Lovering, 
106 Mass. 77; Veasey v.-Doton, 3 Al- 
len 380; Brown v. Castles, 11 Cush. 
. 348; Medbury v. Watson, 6 Metc, 246, 
39 AmD 726. 

Mich.—Walker v. Casgrain, 101 
Mich, 604, 60 NW 291; Allison v. 
Ward, 63 Mich. 128, 29 NW 528; Bris- 
tol v. Braidwood, 28 Mich. 191. 

Minn.—Cochrane v. Halsey, 25 
Minn. 52. ) 

Miss.—Anderson v. Hill, 20 Miss. 
679, 51 AmD 130. 

Mo.—Garrett v. Wannfried, 67 Mo. 
A. 487 (dictum); Brownlow v. Wol- 
lard, 61 Mo: A. 124; Cahn v. Reid, 18 
Mo. A. 115. 

Mont.—Ott v. Pace, 43 Mont. 82, 
itty) E> BS 

Deven ent iy, Thompson, 39 
Nebr, 752, 58 NW : 

N. H.—Page v. Parker, 43 N. H. 
363, 80 AmD i72. 

N. J.—Leddel v. Starr, 20 N. J. Ea. 
274. 

N. Y.—Chrysler v. Canaday. 90_N. 
Y. 272, 48 AmR 166, 15 NYWklyDig 
399 [rev 24 Hun 137, 12 NY WklyDig 
214]; Ellis v. Andrews, 56 N. Y. 83, 
15 AmR 379: Schmaltz v. Weed, 57 
App. Div. 245, 68 NYS 212; Furman 
v. Titus, 40 N. Y. Super. 284; Cooper 
v. Harvey, 16 aS) 660; Davis v. 
Meeker, 5 Johns. 354. 

N. C—Conly v. Coffin, 115_N. (Ot 
563, 20 SEH 207; Saunders Vv. Hatter- 


‘G39. 37 AmD 404. 
or acl y vicendall, 17. Ol.” 70, 


Ser apna Vv. 

Sede fg 22 p 

one Black vy. Irvin, 76 Or. 561, 149 
P 540; Scott v. Walton, 32 Or. 460, 
52 P 180. 
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Pa.—Byrne v. Stewart, 124 Pa. 450, 
17 A 19; Geddes’s App., 80 Pa. 442; 
Rockafellow v. Baker, 41 Pa. 319, 80 
AmD 624; Cote v. Christy, 10 Pa. 
Super. 318, 44 WklyNC 438. 

S. C.—Williams v. Bruce, 110 S. C. 
421, 96 SE 905. 

89 Tex. 


Tex.—Oneal v. Weisman, 
Civ, A. 592, 88 SW 290. 
Va.—Houghton vy. Graybill, 82 Va. 


573. 
Wash.—Jones v. Reynolds,: 45 
Wash. |} 371, 88 P “577; Griffith v. 


Strand, 19 Wash. 686, 54 P 613. 
Wis.—Francois vy. Cady Land Co., 
149 Wis. 115, 135 NW 484; Morgan 
v. Hodge, 145 Wis. 143, 129 NW 1083; 
Farr v. Peterson, 91 Wis, 182, 64 NW 
863; Mosher v. Post, 89 Wis. 602, 62 
NW 516. 
Eng.—Harvey v. Young, Yelv. 21, 
is well settled that a 


80 Reprint 15. 

“The rule 
naked assertion by a vendor of the 
value of property offered for sale, 
even although untrue of itself, and 
known to be such by him, unless 
there is a want of knowledge by the 
vendee, and the sale is made in en- 
tire reliance upon the representations 
made, or unless some artifice is em- 
ployed to prevent inquiry or the ob- 
taining of knowledge by the vendee, 
will not. render the vendor respon- 
sible to the vendee for damages sus- 
tained by him.’’ Chrysler vy. Cana- 
day, 90 N. Y. 272, 279, 48 AmR 166. 

91. Strubhar v. Shorthose, 78 Ill. 
A. 394; Williams vy. Bruce, 110 S. C. 
421, 96 SE 905. 

92. Mayo v. Wahlgreen, 9 Coio. A. 
506, 50 P 40; Fairchild v. McMahon, 
139 N. Y. 290, 34 NE 779, 36 AmSR 
701 [aff 20 NYS 31]. 

93. Ala.—Tillis v. Smith Sons 
Lumber Co., 188 Ala. 122, 65 S 1015. 

Ark.—Kincaid v. Price, 82 Ark. 20, 
100 SW 76. - 


Colo.—Everist v. Drake, 26 Colo. 
A. 2738, 143 P 811. 
Conn.—Gustafson v. Rustemeyer, 


70 Conn, 125, 39 A i104, 66 AmSR 92, 
39 LRA 644. 

Ind.—Hartman v. Flaherty, 80 Ind. 
472. 

Iowa.—Hise v. Thomas, 181 Iowa 
700, 165 NW 38. 

Mass.—Kimball  v. Bangs, 144 
Mass. 321, 11 NE 113: Homer v. Per- 
kins, 124 Mass. 431, 26 AmR 677; 
Cooper v. Lovering, 106 Mass.. 77; 
Veasey v. Doton, 3 Allen 380. 

Minn.—Brody v. Foster. 134 Minn. 
91, 158 NW 824, LRA1916F 780. 

N. Y.—Ellis v. Andrews, 56 N. Y. 
83, 15 AmR 379. 


Okl.—Reger v. Henry, 150 P 722 
(dictum). 
Pa.—Edelman v. Latshaw, 13 


Montg. Co. 27 [rev on other grounds 
180 Pa. 419, 36 A 926]. 

S. C.—Williams v. Bruce, 110 S, C. 
421. 96 SE 905. 

S. D.—Rodee v. Seaman, 33 S. D. 
184, 145 NW 441. 

Wash.—Biel v. Tolsma, 94 Wash. 
104, 161 P 1047. 

Right of reliance 
supra §§ 59-74. 


generally see 


94, Colo.—Everist v. Drake, 26 
Golo, Al7273, 143P Sil. 
Conn.—Gustafson v. Rustemeyer, 


70 Conn. 125, 39 A 104, 66 AmSR 92, 
39 LRA 644. 


Ind.—Hartman vy. Flaherty, 80 Ind. 
472. aes 


Mass.—Kimball viek 
Mass. 321, 11 NE 5 

N. H—Page v. Parker, 43 N. H. 
363, 80 AmD 172. 


Bangs, 


lies O12 
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especially true where the relation of the parties is 
antagonistic,°> or where the hearer has made an 
investigation before acting,®® or knows that the 
speaker is relymg upon information from another," 
or the matter is one of public record.%8 
representations of value may under certain circum- 
stances be treated as actionable misrepresentations 
of fact,9° as where such misrepresentations are 


But mis- 


N. 
257. 
N. Y.—Van Epps v. Harrison, 5 
Hill 63, 40 AmD 314. 
A ag he Chere v. Campbell, 170 P 

Eng.—Harvey v. Young, Yelv, 21, 
80 Reprint 15. 

[a] Reasons for rule.—(1) ‘The 
law recognizes the fact that men 
will naturally overstate the value 
and qualities of the articles which 
they have to sell. All men know 
this, and a buyer has no right to 
rely upon such statements.” Kim- 
ball ‘v. Bangs, 144 Mass. 321, 324, 11 
NE 113 [quot Everist v. Drake, 26 
Colo. A. 273, 148 P 811, 814]. (2) 
“Such representations rarely induce 
a man to enter into a contract with- 
out negligence on his part in, not 
ascertaining from other sources as 
to whether such representations are 
true or false. The law does not deny 
its aid in such cases because it looks 
upon a want of candor and sincerity 
with. indulgence, but because it will 
not encourage that indolence and in- 
attention which are no less perni- 
cious to the interest of society, and 
will not relieve those who _ suffer 
damage by reason of their own neg- 
ligence or folly.” Wyrick v. Camp- 
bell, 170 P 267, 268. t 


J.—Wise v. Fuller, 29 N. J. Eq. 


95. Gale v. Mundy, 289 Ill. 142, 
124 NE 390. j 
96. Ill.—Crocker v. Manley, 164 


Til. 282, 45 NE 577, 56 AmSR 196. 
Mich.—Allison v. Ward, 63 Mich. 
128, 29 NW 528. ¢ 
Okl1.—Clift v. Hart, 61 Okl. 233, 160 
Coley v. Dore, 56 Okl. 443, 
156 P 164; Reger v. Henry, 150 P 


722. 
84 Or. 


Or.—Reimers v. 
53,2164 P5520 

W. Va.—Keller v. Roetting, 74 W. 
Va. 601, 82 SE 755. ‘ 

Effect of independent investigation 
in general see Supra § 75. 

97. Lams v. Fish, 86 N. J. L. 321, 
90 A 1105. 

[a] Where a buyer of corporate 
stock knew that the seller, in mak- 
ing statements as to the value of the 
property of the corporation, relied on 
information from a third person. and 
not on his own knowledge of the 
facts, the buyer could not sue the 
seller for deceit based on his repre- 
sentations, because there was an ab- 
sence of the moral fraud necessary 
to support such action. Lams vy. 
Fish, 86 N. J. L. 321, 90 A 1105. 

98. Bourn v. Davis, 76 Me. 223, 
226 (where the court held that mis- 
representations as to appraisal value 
were within the general rule that 
expressions of opinion as to value 
are not actionable and added: ‘‘They 
are even less dangerous to a vendee 
in the exercise of common diligence; 
the proceedings of appraisers upon 
estates being matters of public rec- 
ord and therefore open to the in- 
spection of all persons interested”). 

99. Cal.—Cruess v. Fessler, 39 
. 336; Bonnarjee v. Pike, (A.) 185 
P 479. 

Tll.—Leonard v. Springer, 197 Tl. 
532, 64 NE 299 [rev 98 Ill. A. 530]; 
Murray v. Tolman, 162 Ill. 417, 44 
NE 748 [rev 54 Ill. A. 420]; Howell 
v. Wyatt, 168 Ill. A. 651; Snively v. 
Meixsell, 97 Ill. A. 365. 

Ind.—Farrell v. Hunt, 124 NH J45 
(dictum); Stauffer v. Hulwick, 176 
Ind. 410, 96 NE 154, AnnCas1914A 
951; Culley v. Jones, 164 Ind. 168, 73 
NE 94; Kluge v. Ries, 66 Ind. A. 610, 
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coupled with concealment of material facts + 
artifice or misrepresentation used to prevent the 
where they are 
expressed and understoed as statements of fact,3 
especially if the speaker professes personal knowl- 


hearer from learning the truth;? 


117 NE 262; Godwin v. De Motte, 64 
Ind. A. 394, 116 NE 17. 

Iowa.—King vy. Sioux City Loan, 
ete., Co., 76 Iowa 11, 39 NW 919. 

Kan.—Griesa v. Thomas, 99 Kan. 
335; 161 _E 67.0: 

Me.—Chellis v. Cole, 116 Me. 283, 
101 A 444. 

Mich.—Keyes v. Quinn, 154 Mich. 
668, 118 NW 615; Coulter v. Minion, 
139’ Mich. 200, 103 NW 660; Picard v. 
McCormick, 11 Mich. 68. 

Minn.—Adan_v. Steinbrecher, 116 
Minn. 174, 133 NW 477. 

Mo.—Moody v. Baxter, 167 Mo. A. 
521, 152 SW 117; Stout v. Caruthers- 
ville Hardware Co., 131 Mo. A. 520, 
528, 110 SW 619 [cit Cyc]; Heath v. 
Schroer, 119 Mo. A. 93, 96 SW 313. 

Nebr.—McCandless v. Greusel, 103 


Nebr. 472, 172 NW 249; Dresher v. 
Becker, 88 Nebr. 619, 130 NW 275, 
277. ’ 

N, Y.—Cullen v. Hernz, 13 NYSt 
333. 

Nai C.——Pate lv: ‘Blades, 163) N.C: 


267, 79 SE 608. 

Okl.—Henry v. Collier, 169 P. 636, 
637 [quot Cyc]; Hood v. Wood, 61 
OR9294; 161) P22105-218:- 

Or.—Black v. Irvin, 76 Or. 561, 149 
P 540, 542; Smith v. Anderson, 74 
Or. 90, 144 P 1158; Koehler v. Denni- 
son, 72 Or. 362, 143 P 649. 

S. D.—Rodee v. Seaman, 33 S. D. 
184, 145 NW 441. 

Va. —Fitzgerald v. Frankel, 109 Va. 
603, 64 SE 941. 

Eng.— Haygarth v. Wearing, L. R. 
VORB SOBs CVAUE 

1.) Wiles’ v. ‘Rankin, 1535 Fed. 537, 
82 CCA 491 [aff 124 Fed. 133, 59 CCA 
403]; Davis v. Forman, 229 Mo. 27, 
129 SW ‘213; Niles v. Yoakum, 179 
App. Div. 75, 166 NYS 94. 

{a] MTllustrations.—(1) Where the 
owner of bank stock stated that his 
own stock was not for sale, misrep- 
resented the value of the bank stock, 
and then, by concealing the owner- 
ship of the stock sold the vendor, 
succeeded in selling his own stock to 
the vendor, he was guilty of action- 
able fraud, the concealment of own- 
ership rendering his misrepresenta- 


tions fraudulent notwithstanding 
they were misrepresentations of 
value. Davis v. Forman, 229 Mo. 


27, 129 SW 213. (2) Where in addi- 
tion to expression of an opinion as 
to value there was “such an artful 
concealment of facts by the pur- 
chaser aS was calculated to and did 
mislead the seller, throw him off 
his guard, and prevent his making an 
independent investigation as to the 
value of the subject of sale ... this, 
without more, is enough to warrant 
a rescission of the sale.’ Files v. 
Rankin, 153 Fed. 537, 542, 82 CCA 491 
faff 124 Fed.. 133, 59 CCA 403]. (3) 
The concealment of the true cost and 
value of certain corporate purchases 
and the misrepresentation of their 
value in the annual report constitute 
false and fraudulent representations 
authorizing a recovery, against the 
railroad officers guilty thereof, by 
one thereby induced to purchase cor- 
porate stock. Niles v. Yoakum, 179 
App. Div. 75, 166 NYS 94. 

Concealment in general see supra 
§§ 12-19. 

2. Ind.—Kluge v. Ries, 66 Ind. A. 
610, 117 NE 262. 


Iowa.—Mattauch vy, Walsh, 136 
Iowa 225, 113 NW 818. 
Mich.—Garr v. Alden, i39 Mich. 


440, 102 NW 950, 951. 
Minn.—Roebuck v. Wick, 98 Minn. 
130, 107 NW 1054; Griffin v. Farrier, 
82 Minn, 474, 21 NW 5538. 
Mo.—Leicher v. Keeney, 98 Mo. A. 
$94, -72-°SiW. 145, 110 Mo. As 292, 85 
Sw 920 


FRAUD : 


or with 


the hearer will 


Nebr.—Dresher v. Becker, 88 Nebr. 
619, 180 NW 275 

N. Y.—Peo. y. Peckens, 153 N. Y. 
576, 47 NE 883; Simar v. Canaday, 
53 N. Y. 298, 13 AmR 523; Meritas 
Realty Co. v. Farley, 166 App. Div. 
420, 151 NYS 1052 [rev 85 Misc. 321, 
147 NYS 503] (dictum); Weidner v. 
Phillips, 39 Hun 1 [rev on other 
grounds 114 N. Y. 458, 21 NE 1011]; 
Merry Realty’ Co, v. Martin, 103 Mise. 
9, 169 NYS 696 [aff 186 App. Div. 
538, 174 NYS 627]. 

N. C.—Bell v. Harrison, 179 N. C. 
190, 102 SE 200. 

Okl.—Beck v. Finley, 77 Okl. 213, 
187 P 488. 

Or.—Allen v. McNeelan, 79 Or. 606, 
156 P 274. 

Wash.—Krisch v. Inter-State Fish- 
eries Co., 39 Wash. 381, 81 P 855 

Ww. Va.—Acme Food GCooves Older, 
64 W. Va. 255, 61 SE 235, 17 LRANS 
807. 

Wis.—Hull v. Doheny, 161 Wis. 27, 
152 NW 417; Horton v. Lee, 106 Wis. 
439, 82 NW 360. 

Ont.—Long v. Smith, 23 Ont. L. 
121, 2 OntWN 631, 18 OntWR 88. 

“Where one is overreached by 
means of artifice employed to pre- 
vent an investigation as to value, 
and by this means is compelled to 
pay for or part with property upon 
a valuation fixed by the one employ- 
ing such artifice... fraud may be 
predicated thereon.” Garr v. Alden, 
139 Mich. 440, 441, 102 NW 950. : 

“Where the statements are as to 
value or quality, and are made by a 
person knowing them to be untrue, 
with an intent to deceive and mis- 
lead the one to whom they are made, 
and he is thus induced to forbear 
making inquiries which he otherwise 
would, they may amount to an af- 
firmation of fact rendering him lia- 
ble therefor.” Peo. v, Peckens, 153 
N. Y. 576, 47 NE 883 [quot Allen v. 
McNeelan, 79 Or. 606, 610, 156 P 


274]. 
S.—Strand v. Griffith, 97 


Sau. 
Fed. 854, 38 CCA 444, 

Cal.—-Cruess v. Fessler, 39 Cal. 
336; Gifford v, Carvill, 29 Cal. 589. 

Conn.—Shelton v. Healy, 74 Conn. 
265; 50 A 742. 

Ill.—Biewer v. Mueller, 254 Ill. 315, 
98 NE 548; Leonard v. Springer, 197 
Ill. 532, 64 NE 299; Murray v. Tol- 
man, 162 -Ill. 417, 44 NE 748; Allen v. 
Hart, 72 Ill. 104; Auman y. McKib- 
ben, 179 Ill. A. 425; Custer v. Har- 
mon, 105 Ill. A. 76; Snively v. Meix- 
sell, 97 Ill. A. 365; Mayberry v. Rog- 
ers, 81 Ill. A. 581. 

Ind.—Culley v. Jones, 164 Ind. 168, 
See 94; Davis v. Jackson, 22 Ind. 

Iowa.—Dilenbeck v. Davis, 186 
Iowa 30, 172 NW 184; Rembe v. 
Ferguson, 183 Iowa 29, 166 NW 720; 
Murray Bros., ete., Land Co, v. Kes- 
sey, 183 Iowa 739, 166 NW 460; Hise 
v. Thomas, 181 Iowa 700, 165 NW 38, 
40; Franke v. Kelsheimer, 180 Iowa 
251, 168 NW 2389; Hetland v. Bilstad, 
140 Iowa 411, 118 NW 422; Scott v. 
Burnight, 131 Iowa 507, 107 NW 422; 
Schneider v. Schneider, 125 Iowa 1, 
98 NW 159. 

Mich.—Lyon vy. Lindblad, 145 Mich. 
588, 108 NW 969; Pinch v. Hotaling, 
142 Mich. 521, 106 NW 69; Moon v. 
McKinstry, 107 Mich. 668, 65 NW 
546; Jackson v. Collins, 39 Mich. 557; 
Picard v. McCormick, 11 Mich. 68. 

Minn.—Busterud v. Farrington, 36 
Minn. 320, 31 NW 360. 

Mo.—American Hardwood Lumber 
Co. v. Dent, 121 Mo. A. 108, 98 SW 
ae McBeth v. Craddock, 28 Mo. A. 

Nebr.—Carruth v. Harris, 41 Nebr. 
789, 60 NW 106. 
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edge that his statements are correct,* as where he 
warrants the truth of the statements made;° or 
where the speaker obviously knows or intends that 


rely upon his representations of 


value,® because the hearer has expressly told him 


N. Y.—Hickey v. Morrell, 102 N. 
Y. 454, 7 NE 321, 55 AmR 824 [rev 
12 Daly 482]; Simar v. Canaday, 53 
N. Y. 298, 13 AmR 523; Hubbel’ v. 
Meigs, 50 N. Y. 480; Jackson v: 
Foley, 53 App. Div. 97, 65 NYS 920, 
31 NYCivProc 161; White v. Loudon, 
90 Hun 218, 28 NYS 619, 86 NYS 1135 
[aff 8 Misc. 106, 28 NYS 619]; Drake 
v. Grant, 36 Hun 464. 

N. C.—wWhitehurst v. Virginia L. 
Ins, Co., 149 N. C.. 273, 62 SE 1067. 

Oh.—Gaisser v. Hansen, 25 Oh. Cir. 
Ct.. N. 'S.) 262; Floyd iv. =PRauly 9° Oh? 
Dee. (Reprint) 7, 10 CineLBul 14; 
Ketchum v. Phillips, 4 Oh. Dec. (Re- 
print) 81, 1 ClevLRep 9. — 

S. C.—Ruberg v, Brown, 50 S. C. 
397, 27 SE 873. 

Tex.—Riggins v. Trickey, 46 Tex. 
Civ. A. 569, 102 SW 918, 921; Newton 
oe Ganss, 7 Tex. Civ. A. 90; 26 SW 
is 

Vt.—Crompton v. Beedle, 83 Vt. 
287, 75 A 331, 30 LRANS 748, Ann 
Casi1912A 399. 

Wash.—Landis v. Wintermute, 40 
Wash. 673, 82 P 1000; Stack v. Nolte, 
29 Wash. 188, 69 P 7538. 

Wis.—Benolkin v. Guthrie, 111 
Wis. 554, 87 NW 466; Horton v. Lee; 
106 Wis. 4389, 82 NW 360; McCiellan 
v. Scott, 24 Wis. 81. 

“Statements of value or of quality 
may be made with the purpose of 
having them accepted as of fact, 
and, if this is done and so relied on, 
they are to be treated as the parties 


designed they should be, namely, rep- | 


resentations of fact.” Hetland v. 
Bilstad, 140 Iowa 411, 415, 113 NW 
422 [quot Murray Bros., etc., Land 
Co. v. Kessey, 183 Iowa 739, 166 NW 
460, 462]. 

{a] Applications of srule.—(1) 
Value of corporate stocks or bonds. 
Murray v. Tolman, 162 Ill. 417, 44 
NE 748. (2) Mining stock. Gifford 
v.. Carvill,, 29. Cal.7 5893) andishive 
Wintermute, 40 Wash. 673, 82 P 1000. 
(3) Business and goodwill. Cruess 
v. Fessler, 39 Cal, 336. (4) Stock of 


oe Jackson v. Collins, 39 Mich. 
Biles 

4 Cal.—Crandall v. Parks, 152 
Cal. 772, 938 P 1018; Winkler v. Jer- 


rue, 20 Cal. A. 555, 129 P 804. 
Iowa.—Scott v. ropiene. © 131 Iowa 
507, 510,107 NW 4 
Mass — Andrews 3 Jackson, 168 
Mass. 266, 47 NE 412, 60 AmSR 390, 


37 LRA 402. 
Mich.—Chase_ v. Boughton, 93 
Mich. 285, 54 NW 44; Nowlin v. Snow, 


40 Mich. 699. 

Okl.—Hood v. Wood, 61 Okl. 294, 
161 P 210. 

Wash.—Gwinn v. Ford, 91 Wash. 
498, 694, 158 P 536, 85 Wash. 571, 148 
P91 

“An assertion as to values pro- 
fessed to be made upon knowledge of 
the facts, and made to one known to 
be ignorant on the subject, especially 
where aided by an artifice well cal- 
culated to -deceive, may give rise to 


an action as for fraud.’ Scott v. 
Burnight, supra 
5. Handy v. Waldron, 12 RT. 567, 


29 A 148, 49 AmSR 794. 

6. U. S—Southern Trust Co. v. 
Lucas, 245 Fed. 286, 157 CCA 478. 

Colo.—Baum | v. Holton, 4 Colo. A. 
406, 36 P 154. 

Conn.—Shelton vy. Healy; 74 Conn. 
265, 50 A 742. 

Tll—Murray v. Tolman, 162 Ml. 
417, 44 NE 748; Custer v. Harmon, 
105 Il. A. 76. 

Ind.—New v. Jackson, 50 Ind. A. 
120, 95 NE 328; Culley v. Jones, 164 
Ind. 168, 73 NE 94; Coulter v. Clark, 
160 Ind. 311, 66 NE 739; Kluge v. 
Ries, 66 Ind. A. 610, 117 NE 262; 
Ohlwine v. Pfaffman, 52 Ind. A. 357, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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80,‘ as where the truth of the speaker’s statement 
was made a controlling element of the transaction,® 
or because confidential relations obtain;? and a 
false representation of value may be actionable 
as a misrepresentation of the speaker’s opinion.2° 
If the parties deal upon unequal terms the rule that, 


100 NE 777; Boltz v. O’Conner, 


45 
Ind. A. 178, 90 NE 496. 


Iowa.—Schneider v. Schneider, 125 | 


Iowa 1, 98 NW 159; King v. Sioux 
City Loan, etc., Co., 76 Iowa 11, 39 
NW 919. 

Mich.—Lyon vy. Lindblad, 145 Mich. 
588, 108 NW 969. 

Mo.—American Hardwood Lumber 
eal v. Dent, 121 Mo. A, 108, 98 SW 

Nebr.—McKibbin-v. Day, 71 Nebr. 
280, 98 NW 845. 
ee ee ores v. Scott, 24 Wis. 


°A -Statement as to value is... 
an expression of opinion in most 
instances ... but where it is made 
under conditions which show that it 
was intended by the one uttering it 
to be treated as an important factor 
inducing action, and was made with 
knowledge that it would be accepted 
as a basis of action instead of a 
mere element to be investigated by 
the other before action, it becomes 
for all practical and effective pur- 
poses, a statement of fact, and is 
classed as such.” Southern Trust 
ee We doucas, 245 Med.) 286, 157) CCA 

[a] For example.—The rule that 
false representations ‘as to the value 
of property cannot be made the basis 
for the recovery of damages, for 
fraud and deceit does not apply 
where a person or corporation, en- 
gaged in the business of negotiating 
loans, deliberately prepares a false 
statement as to the value of lands 
to be mortgaged, and by means there- 
of obtains loans from persons who 
do not examine the land. King v. 
Sioux City Loan, etc., Co., 76 Iowa 
del OINIVVEs oD Loe 

7. Ala.—Tillis v. Smith Sons Lum- 
ber Co., 188 Ala, 122, 65 S 1015. 

: Iowa.—Ross v. Bolte, 165 Iowa 499, 
146 NW 31. : 

Ky.—Larue v. Barbee, 184 Ky. 354, 
212 SW 142. 

Mich.Peck v. Jenison, 99 Mich. 
326, 58 NW 312. See Moon v. Mc- 
Kinstry, 107 Mich. 668, 65 NW 546 
(where the vendor of lots, stated to 
the purchaser that they were worth 
a certain sum, and that he had sold 
fifty of them at that price, the pur- 
chaser telling him that he knew 
nothing of their value, and must rely 
entirely on his representation, it was 
held that the statements were not 
necessarily mere expressions of opin- 
ion, but that whether they were ex- 
pressions of opinion or statements 
of fact was a question for the jury). 

N. Y.—Merry Realty Co. v. Martin, 
103 Mise. 9, 169 NYS 696 [aff 189 
App. Div. 538, 174 NYS 627]. 

Okl.—Henry v. Collier, 169 P 636. 

Si°pD-—Ganow v. Ashton; 32° 'S.D. 
458, 462, 143 NW 3883 [quot Cyc]. 

Wis.—Karls v. Drake, 168 Wis. 
872, 170 NW 248. 

8. Kilgore v. Bruce, 166 Mass. 136, 
44 NE 108; Henry v. Collier, (Ok1.) 
169 P 686, 687 [quot Cyc]. 

9. Ala.—wWilks v. Wilks, 176 Ala. 
Tol Ot Se CO. 

Colo.—Everist v. Drake, 26 Colo. 
A. 273, 143 P 811; Baum v. Holton, 
4 Colo. A. 406, 36 P 154. 

Ind.—Shaeffer v. Sleade, 7 Blackf. 
178; Firebaugh v. Trough, 57 Ind. A. 
421, 107 NE 301. J 

Towa.—Schneider v. Schneider, 125 
Iowa 1, 98 NW 159. 

Kan.—Subke v. Gonder, 97 Kan. 
40 bb R193: 

Ky.—Perkins v. Embry, 72 SW 788, 

24 KyL 1990. 


Mass.-—Cheney v. Gleason, 125 
Mass. 166. ( 
Minn.—Prigge v. Selz, 134 Minn. 


245, 158 NW 975; Prigge v. Selz, 134 
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Minn. 245, 158 NW 975. 

Mo.—Brigham y. T. D. Judy Inv. 
Co., (A.) 186 SW 15. 

N. Y.—Murphy v. Murphy, 78 Misc. 
178, 1837 NYS 872; Palmer v. Puson, 
4 Misc. 455, 24 NYS 333. 

Oh.—Gaisser v. Hansen, 25 Oh. Cir. 
Ct NonSs262- 

Tex.—Baugh v. Houston, (Civ, A.) 
193 SW 242; Oneal v. Weisman, 39 
Tex. Civ. A. 592, 88 SW 290. 

Wis.—Miranovitz v. Gee, 163 Wis. 
246, 157 NW 790. 

Eng.—Hayegarth v. Wearing, L. R. 
12 Eq. 320. 

“Tf representations as to value are 
made by a person holding a position 
of trust or confidence, or by one 
party to a sale who assumes to have 
special knowledge of the value of 
the property, in regard to which 
value, the other, being known to be 
ignorant, trusts entirely to the good 
faith of the former, it is proper to 
consider such representations, in the 
same way that representations as to 
facts are treated.” Baugh v. Hous- 
ton, (Tex. Civ. A.) 193 SW _ 242, 245. 

[a] Mother and son.—Wilks  v. 
Wilks, AIG sAdar stb de SiS: C76. 


[b] Uncle and nephew.—Subke vy. 
Gonder, 97 Kan. 414, 155 P 793; Mur- 
phy v. Murphy, 78 Misc. 178, 137 
NYS 872. 


Confidentiai relations in general 
see supra § 72; and cross references 
there given. 

10. See Baugh v. Houston, (Tex. 
Civ. A.) 193 SW 242, 245 (‘when a 
person states that the value of prop- 
erty is a certain sum, such state- 
ment carries with it a statement of 
fact that such actually is his opin- 
ion, and when it is shown that he 
could not have had such an opinion, 
he is convicted of making a false 
statement of fact. But when the 
opinion relates partially to matters 
not susceptible of definite ascertain- 
ment, it would be extremely difficult 
to prove that the opinion was not in 
io), held by the person expressing 
it’): 

Dishonest expression of opinion in 
general see supra § 26. 

11. Sutton v. Greiner, 177 Iowa 
532, 535, 159 NW 268; Van Vliet 
Fletcher Auto. Co. v. Crowell, 171 
Iowa 64, 149 NW 861; Fali v. Horn- 
beck, 132 Mo, A. 588, 112 SW 41. 

“The rule... which, under ordi- 
nary circumstances, renders repre- 
sentations or statements of value 
nonactionable, applies only where the 
parties stand on equal footing and 
have equal means of knowledge and 
there is no relation of trust or con- 


fidence between them.” Sutton v. 
Greiner, supra. 

'12, Cal.Bonnarjee v. Pike, (A.) 
185 P 479. 

Tll.—Auman v. McKibben, 179 Il. 
A. 425. 

Iowa.—Dilenbeck v. Davis, 186 
Iowa 30, 172 NW 184. 

Minn.—Adan v. Steinhrecher, 116 
Minn. 174, 138 NW 477; Griffin v. 
Farrier, 32 Minn. 474, 21 NW 553.. 


Mo.—American Hardwood Lumber 
Co. v. Dent, 121 Mo. A. 108, 98 SW 
814. 

N. Y.—Jackson v. Foley, 53 App. 
Div. 97; 65 NYS 920, 31 NYCivProc 
161; White v. Loudon, 90 Hun 218, 28 
NYS 619, 36 NYS 1135 [aff 8 Misc. 
106, 28 NYS 619]; Merry Realty Co. 
v. Martin, 103 Misc. 9, 169 NYS 696 
[aff 186 App. Div. 538, 174 NYS 627]. 

13. Ark.—ZJarratt v. Langston, 99 
Ark, 438, 138 SW 1008. 

Cal.-Woodland Bank v. Hiatt, 58 


Cal. 234; Evans v. Duke, 6 Cal. 
Unrep. Cas. 973, 69 P 688. 
Colo.—Everist v. Drake, 26 Colo. 


A, 278, 143 P 811; Baum v. Holton, 4 
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misrepresentations of value are nonactionable ex- 
pressions of opinion does not apply?! and under 
such circumstances they will constitute remediable 
fraud,!? as where the facts are peculiarly within 
the knowledge of the speaker 1° and difficult for the 


Colo. A. 406, 36 P 154. 

Ill.—Murray v. Tolman, 162 Ill. 
417, 44 NE 748 [rev 54 Ill. A. 420]; 
Hicks v. Stevens, 121 Ill. 186, 11 NE 
241; Snively v. Meixsell, 97 Ill. A. 
365; Mayberry v. Rogers, 81 Ill. A. 
538i Dwieht v. Chase, S.iH Avie. 

Ind.—Nysewander vy. Lowman, 124 
Ind. 584, 24 NE 355; Maggart v- 
Freeman, 27 Ind. 531;. Bloomer v. 
Gray, 10 Ind. A. 326, 37 NE 819. 

Iowa.—Evans vy. Palmer, 137 Iowa 
425, 114 NW 912; Schneider v. 
Schneider, 125 Iowa 1, 98 NW 159. 

Ky.—Prater v. Peters, 105 SW 102, 
381 KyL 1311; Perkins v. Embry, 
72 SW 788, 24 KyL 1990; Ward v. 
Crutcher, 2 Bush 87. 

Md.—Cook v. Gill, 83 Md. 177, 34 
A 248, 

Mass.—Andrews y. Jackson, 168 
Mass, 266, 47 NE 412, 6 AmSR 390, 37 
LRA 402. 

Mich.—Pinch Vig Hotaling, 142 
Mich. 521, 106 NW 69; Nowlin v. 
Snow, 40 Mich. 699; Kost v. Bender, 
25 Mich. 515; Picard v. McCormick, 
11 Mich. 68. 

Mo.—Wannell v. Kem, 57 Mo. 478; 
Scheidel Western X-Ray Co. v. Ba- 
con, (A.) 201 SW 916; Hines’ ‘v: 
Royce, 127 Mo. A. 718, 106 SW 1091; 
American Hardwood Lumber Co. v. 
Dent, 121 Mo. A. 108, 98 Siw 814; 
Hirschberg Optical Co. v. Richards, 
62 Mo. A. 408; Cahn v. Reid, 18 Mo. 
Aye b: . 

Nebr.—Redfield v. Lamb, 103 Nebr. 
410, 172 NW 48; McKnight v. Thomp- 
son, 39 Nebr. 752, 58 NW 453. 
me J.—Ricketts v. Tompkins, 73 

N 153 N 


Eq. 552, 68 A 1075. 
. Y.—People v. Peckens, 
Y. 576, 47 NE 883; Schwenck v. Nay; 
lor, 102 N. Y. 683, 7 NE.788; Dolan v. 
Cummings, 116 App. Div. 787, 104 
NYS 91 [aff 193 N. Y. 688 mem, 86 
NE 1123 mem]; Jackson v. Foley, 53 
App. Div. 97, 65 NYS 920, 81 NYCiv 
Proce 161; Yeomans vy. Bell, 79 Hun 
215, 29 NYS 502 [rev on _ other 
grounds 151 N, Y. 230, 45'NE 552]: 
Weidner v. Phillips, 39 Hun 1 [rev 


on other grounds 114 N. Y. 458,- 21 
NE 1011]; Murphy v. Murphy, 78 
Mise. 178, 137 NYS 872; Powell v, 
Flechter, 18 NYS 451, 19 NYS 911 
mem. 


S. C—Ruberg v. Brown, 50 S. C 
397, 27 SE 873. 

S. D.—Palmer v. Bratager, 41 S. D 
649, 172 NW 507. 

Tex.—Riggins v. Trickey, 46 Tex, 
Civ. A. 569, 102 SW 918. 

Wis.—Rogers v. Rosenfeld, 158 
Wis, 285, 149 NW 383; McClellan v. 
Scott, 24 Wis. 81. 

Eng.—Haygarth v. Wearing, L. R. 
12 Eq. 320. 

{a] Tllustrations.—(1) A vendor’s 
misrepresentation, inducing the pur- 
chaser to purchase mining stock 
“that there was half a million dol- 
lars’ worth of ore on the dump ready 
to mill” was somewhat in the nature 
of an expression of opinion, but when 
coming from a seller who was nar- 
rating what he had seen on the prop- 
erty to a buyer who never saw it and 
had no reasonable opportunity to see 
it, must be considered a statement 
of fact. Rogers v. Rosenfeld, 158 
Wis. 285, 149 NW 338. (2) The rule 
ordinarily adhered to in real estate 
transactions that statements of 
value are mere matters of opinion, 
and do not constitute actionable de- 
ceit, is not applicable to representa- 
tions of value of corporate stock, 
made by a director and treasurer 
of a corporation, who is supposed to 
have inside information, to a pur- 
chaser who had no reasonable oppor- 
tunity to learn the facts, since the 
purchaser had the right to rely on 
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hearer to ascertain.!4 


to investigate for himself.19 


Thus misrepresentations of 
value will be treated as actionable misrepresenta- 
tions of fact, where the speaker is an expert,!® or. 
may from his superior situation be reasonably as- 
sumed to know the truth;!° or where the hearer is 
incompetent,!? ignorant, and inexperienced,!® or at 
such a distance from the subject matter of the rep- 
resentation that he cannot reasonably be expected 
In such cases the hearer 


FRAUD 


erty.?} 


has a right to rely upon representations of value,?° 


Such representations. Palmer v. 
Bratager, 41 S, D. 649, 172 NW 507. 

[b] Value within special knowl- 
edge.— “The rule that representations 
of value will not be considered by 
courts is not without its exceptions, 
For instance, in case such represen- 
tations are made by a person holding 
a position of trust or confidence, or 
by one party to a sale who assumes 
to have special knowledge of the 
value of the property, in regard to 
which value the other, being known 
to be ignorant, trusts entirely to the 
good faith of the former, it is proper 
to consider such representations in 
the same way that representations 
as to facts are treated.” Riggins v. 
Trickey, 46 Tex. Civ. A. 569, 574, 102 
Sw 918, 921. 

14. Cal.—Crandell v. Parks, 152 
Cavnii2, 93 7 P) 1018* - Bonnarjee” v- 
Pike, (A!) 185 P 479. 481. 

Tll.— Cantwell v. Harding, 155 Til. 
A. 578. 

Mich.—F'ace v. Hall, 177 Mich. 495, 
143 NW 622 

Minn.—Ludowese v. Amidon, 124 
Minn. 288, 144 NW 965. 

Mo.—Scheidel Wee Por are Co. 
ie peony (A.) 201 SW 9 

Y.—Simar v. Cleades, id aN. we 
298) 1B AmR 523. 

aN representation as to the value 
of property is often a representation 
of fact and actionable, if false... 
especially where the vendee to whom 
the representation is made is so situ- 
ated as to have no means of investi- 
gating the question for himself, and 
therefore relies on the statements of 
value made by the vendor or his 
agent.’ Bonnarjee v. Pike, supra. 

[a] Walue of country bank stock. 
—Representations as to actual value 
of the stock of a country bank made 
by its president and general man- 
ager were not mere trade talk which 
an intended purchaser had no right 
to rely on, since he could not well 
acquire, even by an examination of 
the books, the same knowledge as 
the president possessed of such 
value, the value of country bank 
stock being more difficult of ascer- 
tainment than that of city banks. 
Ludowese v. Amidon, 124 Minn. 288, 
144 NW 965. 

Knowledge and means of knowl- 
edge as affecting the right of reliance 
see Supra §§ 68-71. 

15. Merry Realty Co. v. Martin, 
108 Misc. 9, 169 NYS 696 [aff 186 
App. Div. 538, 174 NYS 627]; Powell 
v. Fletcher, 18 NYS 451; Rodee v. 
Seaman, 83 S. D. 184, 145 NW 441. . 

{a] Expert’s statement of false 
opinion.—‘‘Under such circumstances, 
the statement of opinion as to value 
of property is a statement of a ma- 
terial fact, the fact that such opin- 
ion exists.” Rodee v. Seaman, 33 S. 
D. 184, 145 NW 441, 448. 

Expert’s opinions in general see 
Supra § 23. 

i6é. Ark.—Jarratt v. Langston, 99 
Ark. 438, 138 SW 1003. 

Conn.—Shelton v. Healy, 74 Conn. 
265, 50 A 742. 

Nebr.—Redfield v. Lamb, 103 Nebr. 
410, 172 NW 48. 

Wash.—Gilluly v. Hosford, 45 
Wash. 594, 88 P 1027. 
Wis.—McClellan v. Scott, 24 Wis. 
81. 

17. Godwin v. De Motte, 64 Ind. 
AS 8945 126) NEY diss Horton: ww. ‘Gee, 
106 Wis. 439, 82 NW 360. 


18. Judy v. Jester, 53 Ind. A. 74, 
100 NE 15; Jackson v. Foley, 53 App. 
Div. 97, 65 NYS 920, 31 NYCivProc 
161; Hood v. Wood, 61 Okl. 294, 161 
P 210; Whitney v. Richards, 17 
Utah 226.953 ee (rT 2 25 

19. Cal.—Herdan vy. Hanson, 189 
P 440; Crandall v. Parks, 152 Cal. 
772, 93 P 1018; Bonnarjee v. Pike, 
(A.) 185 P 479. 

Fla.—Stackpole v. Hancock, 40 Fla. 
362, 24 S 914, 45 LRA 814. 

Jll.—Wenegar v. Bollenbach, 180 
Ill. 222, 54 NE 192; Witherwax v. 
Riddle, 121 Ill. 140, 13 NE 545. 

Ind.—Harris v. McMurray, 23 Ind. 
9; Valdenaire v. Henry, 121 NE 550; 
Bolds v. Woods, 9 Ind. A. 657, 36 
NE 933. 

Iowa.—Hetland v. Bilstad, 140 
Iowa 411, 118 NW 422; Scott v. 
Burnight, 131 Iowa 507, 107 NW 422; 
King v. Sioux City Loan, etc., Co.,, 
76 Iowa 11, 39 NW 919. 

Mich.—Pinch v. Hotaling, 142 
Mich. 521, 106 NW 69. 

Minn.—Mountain v. Day, 91 Minn. 
249, 97 NW 8838; Griffin v. Farrier, 
32 Minn. 474, 21 NW 553. 

Mo.—Stonemets v. Head, 248 Mo. 
243, 154 SW 108; Bishop v._ Seal, 
87 Mo. A. 256; McBeth v. Craddock, 
28 Mo. A. 380. 

Nebr.—Dresher v. Becker. 88 Nebr. 
619, 130 NW 275; Farley v. Weiss 
76 Nebr. 402, 107 NW 561; McKnight 
v. Thompson, 39 Nebr. 752, 58 NW 
458; Cressler v. Rees, 27 Nebr. 515, 
43 NW 363, 20 AmSR 691; Morgan 
v. Dinges, 23 Nebr. 271, 36 NW 544, 
8 AmSR 121. 

N. Y.—Simar v. Canaday, 53 N. Y. 
298, 183 AmR 523; Jackson v. Foley, 
53 App. Div. 97, 65 NYS 920, 31 NY 
CivProc 161; White v. Loudon, 90 
Hun 218, 28 NYS 619, 36 NYS 1135 
[aff 8 Misc. 106, 28 NYS 619]. 

Okl.—Werline v. Aldred, 57 Okl. 
SOM FLD Ty, © a00sglos eres. 

Or.—Robertson v. Frey, 72 Or. 599, 


144 P 128. 

S. C.—Ruberg v. Brown, 50 S, C. 
397, 27 SE 873. 

Utah. —Whitney v. Richards, 17 
Utah 226, 53 P 1122. 

Vt.—Crompton v. Beedle, 83 Vt. 


287, 75 A 331, 30 LRANS 748, Ann 
Cas1912A 399. 
Hallada, 78 


Wash. — Jacoby v. 
Wash, 88,/.088P 558. 

Wis.—Hull v. Doheny, 161 Wis. 27, 
152 NW 417. 

See Saunders v. Hatterman, 24 
N. C. 32, 37 AmD 404 (where it was 
held that plaintiff could not recover 
for defendant’s misrepresentations 
as to the value of land in a neigh- 
boring county, which plaintiff had 
never seen, the court resting its de- 
cision on the ground that by reason- 
able diligence plaintiff could have 
informed himself of the true value 
by visiting the land). 

[a] Where the property is at a 
distance ‘‘the rule established by the 
weight of authority is that false 
statements of value intentionally 
made to one who is in ignorance 
of the quality and value, under cir- 
cumstances indicating a purpose that 
such statements are to be relied 
upon, and where the party to whom 
they are made has no opportunity 
to examine the property, may be 
treated as an affirmation of fact and 
fraudulent.’ Pinch v. Hotaling, 142 
Mich, 521, 525, 106 NW 69 [quot 
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and recovery will not be precluded by the fact, that 
a written contract contained a stipulation that a 
sale or exchange induced by misrepresentations was 
made without regard to the valuation of the prop- 
Representations as to value are subject to 
the general rules and the qualifications thereof al- 
ready stated as to scienter,?? as to representations 
made in culpable ignorance of their truth,?? as to 
motive,2* as to the effect of partial reliance,?> or 


Jacoby v. Hollada. 78 Wash. 88, 138 
P’ 558) S09, 

Distance of property as affecting 
the right of reliance see supra § 69. 

20. Cal.—Crandall vy. Parks, 152 
Cals Wi2. 93 —P LOtss, 

Conn.-Gustafson v. Rustemeyer, 
70 Conn. 125, 39 A 104, 66 AmSR 92, 
39 LRA 644. 

Ind.—Godwin v. De Motte, 64 Ind. 
A. 394, 116 NE 17. 

Iowa.— Sutton v. Greiner, 177 Iowa 
532, 159 NW 268. 

Nebr.—Giles v. 97 Nebr. 
162, 149 NW 333. 

Okl.—Beck v. Finley, 77 Oki. 213, 
187 P 488. 

S. D.—Palmer v. Shae 41 S. D. 
649, 172 NW 507, 

Wis.—Horton v. ia hes 106 Wis. 439, 
82 NW 360. 

Right of reliance in genera] see 
supra §§ 59-74, ; 

21. Phelps v. 
44 NW 543. 

[a] For.example.—The fact that 
a written contract for the sale or 
exchange of lands contains.a stipu- 
lation that the sale or exchange is 
made without regard to the valua- 
tion of the lands, although it binds 
the parties to the contract, regard- 
less of what they may be repre- 
sented to be, does not bar an action 
by one of the parties for false and 
fraudulent representations by the 
other with regard to the value and 
character of the lands’ conveyed by 
him, which induced the party de- 
frauded to enter into the contract. 
pHetpa v. James, 79 Iowa 262, 44 NW 
oO 


Horner, 


James, 79 Iowa 262, 


Choice of remedies sce infra § 127. 


Facts arousing suspicion generally 
see supra §§ 60-62. 


Refusal to warrant as affecting 


right of reliance see supra § 61. 
22. Dutton v. Pyle, 7 Pa. Super. 
re 42 WklyNC 65. See supra §§ 35— 


23. Bechmann v. Salzer, 168 Wis. 
277, 169 NW 279. 

[a] For example.—Where defend- 
ant, without knowledge of the sub- 
ject, stated as a fact of his own 
knowledge that certain stock was 
worth fifteen dollars a share and 
was a good and safe investment, de- 
fendant’s honest belief in the truth 
of such representations did not re- 
lieve him of liability for injury con- 
sequent upon their falsity. Bech- 
pan v. Salzer, 168 Wis. 277, 169 NW 

Reckless ignorance generally see 
supra § 40. 

24. Holloway v. Forsyth, 226 
Mass. 358, 115 NE 4838. 

{a] Example.—In action for de- 
ceit in misrepresenting value of 
shares of corporate stock, motive of 
defendant in making his  misrepre- 
sentations was not in issue, being 
immaterial as to defendant’s civil 
liability. Holloway v. Forsyth, 226 
Mass. 358, 115 NE 4838. 

Motive generally see supra § 54. 

25. Williams v. Hanna, 105 Kan. 
540, 185 P 17; White Sewing Mach. 
Co. v. Bullock, 161 N. C. 1, 76 SE 
634, 686; Handy v. Waldron, 19 R. I. 
618, 35 A 884. 

“To sustain an action for deceit 
for a false and fraudulent repre- 
sentation as to the value of prop- 
erty, whereby the plaintiff was in- 
duced to purchase the same, ‘t is 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


s 


§ 110] 


independent investigation,2¢ and as to the necessity 27 


njur Such representations 
have been held material in the sale or exchange of 


and sufficiency 28 of injury.?° 


realty *° or personalty.%1 
Applications of rule. 


not necessary that the plaintiff 
should have relied solely on the rep- 
resentation made; it is enough that 
it had a material influence in induc- 
ing him to purchase.” Handy v. 
Walaron, supra [quot White Sewing 
Mach. Co. v. Bullock, supra]. 
Partial 


reliance generally see 
Ssunra § 76%. 
26. Conn.—Bradley vy. Oviatt, 86 


Conn. 63, 84 A 321, 42 LRANS 828. 
Kan.—Williams v. Hanna, 105 Kan. 
540, 185 P 17 


N. D.—Andrieux v. Kalding, 181 
NW_ 59. 

Okl.—Coley v. Dore, 56 Okl. 448, 
156 P 164. 

Wash.—Warwick v. Corbett, 106 


Wash. 554, 180 P 928; Blum v. Smith, 
66. Wash. 192, 119 P 183. 

Wis.—Jacobsen v. Whitely, 138 

Wis. 434, 120 NW 285. 
_ {a]  MTllustration.— One unskilled 
in values is not precluded from 
maintaining an action for false rep- 
resentations as to values, on which 
he relied, merely because, before 
closing the contract, he had made 
a casual inspection of the goods or 
property whose value was falsely 
represented. Williams v. Hanna, 105 
Kan. 540, 185 P 17, 18. 

Effect of independent investiga- 
tion in general see supra § 75. 

27. Armstrong v. Breen, 101 [Iowa 
9, 69 NW 1125; Snyder v. Hegan, 40 
SW 693, 19 KyL .517; Hunt v. Daniel, 
Chae wiarsh.. (k&y.) 398. Kuper sv. 


Snethen, 96 Nebr. 34, 146 NW 991; 
Seaman v. Becar, 15 Misc. 616, 38 
NYS. 69. 

[a] Mortgage or pledge of prop- 


erty.— (1) False representations af- 
fecting the value of property mort- 
gaged or pledged to secure a debt, 
or to indemnify a person against a 
loss on a liability assumed by him, 
do not result in damage or preju- 
dice, if the security is ample not- 
withstanding the falsity of the rep- 
resentations. Hunt v. Daniel, 6 J. J. 
Marsh. (Ky.) 398. (2) A person can- 
not recover damages for false rep- 
resentations as to the value of prop- 
erty, by which he was induced to 
lend money on the security thereof, 
by way of mortgage, or pledge, or 
otherwise, unless he shows that he 
has lost the whole or some part of 
the money advanced, or the property 
is so clearly insufficient in value 
that he must lose. Lorenzen v. Kan- 
sas City Inv. Co., 44 Nebr. 99, 62 
NW 231; Seaman v. Becar, 15 Misc. 
616, 38 NYS 69. (3) It is necessary 
that recovery cannot. be had, al- 
though collection of the debt itself. 
Van Vliet Fletcher Auto. Co. v. 
Crowell, 171 Iowa 64, 149 NW 861. 

28. Fottler v. Mosely, 179 Mass. 
295, 60 NE 788. 

[a] For example.——An owner of 
corporate stock induced to refrain 
from selling his stock by defend- 
ant’s fraudulent misrepresentations 
“seted’” upon such misrepresenta- 
tions within the rule requiring that 
one shall act upon representations 
in order to recover in tort for deceit. 
Fottler v. Mosely, 179 Mass. 295, 60 
NE 788. 

29. Injury generally 

Hinks ; 
: 30. Fisher v. Dippel, 46 Tex. Civ. 
A. 266, 102 SW 448; Eyers v. Bur- 
bank Co., 97 Wash. 220, 166 P 656. 

31. Cruess v. Fessler, 39 Cal. 336; 
Ludowese v. Amidon, 124 Minn. 288, 
144 NW 965; Wilder v. De Cou, 18 
Minn. 470; Miley v. Heaney, 168 Wis. 
58, 169 NW 64. 

: [a] Value of bank stock—Ludo- 

wese v. Amidon, 124 Minn. 288, 144 


NW 965. 


see supra 


Under the general rule it 
has been held that fraud cannot be predicated upon 
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representations concerning the value of chattels 32 
such as a stock of goods;?* the good wil! of a busi- 
ness;** patent rights and patented articles;%> se- 


curities,*® such as bonds,?? mortgages,38 and cor- 


[b] Value of a business and good 
will.—Cruess v. Fessler, 39 Cal. 336. 

{c] Misrepresentation as to in- 
ventory.—Where an inventory of 
goods to be sold is made by the 
seller who falsely represents to the 
buyer that through mistake part of 
the goods have been left out of the 
inventory, or that the goods have by 
mistake been undervalued, there is 
such a material misrepresentation 
as will support an action. Wilder v. 
De Cou, 18 Minn. 470. 

{d] Decoy purchaser as corrobo- 
ration.— Where a decoy purchaser is 
made use of to corroborate or im- 
press upon the prospective buyer a 
misrepresentation concerning the 
value of the property sold, or some 
other material fact, actionable fraud 
may result, not because of the repre- 
sentation that another stands ready 
and willing to buy, but because of 
the corroboration of the material 
misrepresentation of value. Miley v. 
Heaney, 168 Wis. 58, 169 NW 64. 

82. Patterson v. Barrie, 30 App. 
GDC.) “b3hsuiGiles ith. eters Cos wv. 
Recamier Mfg. Co., 12 NYSt 169. 

[a] Representations held partly 
fact and partly opinion.—(1) A false 
representation in an agreement for 
the sale of a process that it is secret 
and unpatented is merely an expres- 
sion of opinion as to the secrecy but 
is a representation of fact as to the 


patent. W. S. Rockwell Ca. v. 
Naumburg, 228 Fed. 189, 142 CCA 
545. (2) Misrepresentation as to the 


value of an excavator was a non- 
actionable expression of opinion, but 
misrepresentations as to the mini- 
mum expense of operation and the 
amount of work the machine can ac- 
complish in given land were misrep- 


resentations of fact. Standish v. 
Nicolls, 162 Ill. A. 131. 
{b] Held opinion.—(1) Statement 


by the representative of a gas com- 
pany that the cost of heating plain- 
tiff's house with a gas-fired boiler 
would not be greater than what it 
had previously cost plaintiff to heat 
the house without such a_ boiler. 
Boston Cons. Gas Co. v. Folsom, 
(Mass.) 1830 NE 197. (2) Statement 
that a leasehold could be obtained 
for sixty thousand dollars. Reid v. 
Shaffer, 249 Fed. 553, 161 CCA 479. 

33. Johnson v. Seymour, 79 Mich. 
156, 44 NW 344; Cohn v. Broadhead, 
51 Nebr. 834, 71 NW 747; Jenne v. 
Gilbert, 26 Nebr. 457, 42 b 
Bagle Drug Co. v. White, (Tex. Civ. 
A.) 182 SW 378. 

34. Cruess v. Fessler, 39 Cal. 336; 
Hise v. Thomas, 181 Iowa 700, 165 
NW 38; Pigott v. Graham, 48 Wash. 
348, 98 P 435, 14 LRANS 1176. See 
Stanton v. Zercher, 101 Wash. 383, 
172 P 559 (holding that a vendor’s 
misrepresentations that his insur- 
ance business was increasing in 
value, profits averaged five hundred 
net income per month, and that the 
business had a valuable good will, 
and the office a good reputation, 
when in fact it lacked a good will 
and had a bad reputation, consti- 
tuted actionable fraud and deceit, 
the purchasers having the right to 
rely upon such representations). a 


35. . S—Reeves v. Corning, 
Fed. 774. 

Ala.—Bain v. Withey, 107 Ala. 223, 
18 S 217. 


Ill.— Dillman v. Nadlehoffer, 119 
Tl. 567, 7 NE 88; Warren v. Doo- 
little, 61 Ill. 171. See Allen v. Fiart, 
72 Till. 104 (holding that a dealer’s 
knowingly false representation as to 
the value of a territory for selling 
a patented machine was actionable). 

Ind.—Neidefer v. Chastain, 71 Ind. 


NW 415; 


porate stock;*° so likewise fraud, it has been held, 
cannot be predicated on representations as to the 


363, 36 AmR 198; Hunter v. Mce- 
Laughlin, 43 Ind. °38; "Gatling av, 
Newell, 9 Ind. 572; Louden vy. Birt, 
4 Ind. 566. 

Spl ei v. Harger, 48 Iowa 


Me.—Bishop v. Small, 63 Me. 12. 

Mass.—Kimball vy. Bangs, 144 
Maat fae a NEPLtS. 

o.—Wade v. Ringo, 122 Mo. 322, 
25 SW 901. sais: ao 

N. Y.—Arnold_v. Norfolk, etce., 
Hosiery Co., 76 Hun 15, 28 NYS 638 
[aff 148 N. Y. 392, 42 NE 980]; Por- 
ter v. Thoens, 180 NYS 733. 

Eng.—Denton v. Macneil, L. R. 2 
Eq. 352. 

See McKee vy. Eaton, 26 Kan, 226 
(holding that where the sellers of 
a patent right falsely stated that 
the patent gave them the exclusive 
right to a certain improvement and 
that there was no like patent au- 
thorized, knowing that the statement 
was false such statement could not 
be regarded simply as matter of 
opinion but was a fraudulent mis- 
representation of fact). 

36. Everist v. Drake, 26 Colo. A. 
273, 143 P 811; Dalrymple v. Craig, 
149 Mo. 345, 50 SW 884. 

[a] Secured notes.—Misrepresen- 
tations as to the relative value of 
secured notes, which the purchasers 
desired to substitute for other se- 
cured notes called for by the con- 
tract, are mere expressions of opin- 
ion or “trade talk” not entitling the 
seller to recover. Everist v. Drake, 
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37. U. S—Kimber v. Young, 137 
Fed. 744, 70 CCA 178. 
Cal.—Gleason v. McPherson, 175 


Cal 59466, 2 see. 

Ky.—Larue v. Barbee, 184 Ky. 354, 
212 SW 142. 

Mass.—Deming v. Darling, 148 
Mass. 504, 20 NE 107, 2 LRA 743. 

Minn.—Thorpe v. Cooley, 138 Minn. 
431, 165 NW 265. 

Or.—Wilde v. Oregon Trust, etc., 
Bank, 59 Or. 551, 117 P 807: 

[a]. “As good as money.”—Wilde 
v. Oregon Trust, etc., Bank, 59 Or. 
551, 117 P 807. 

{b] As good as gold.—Thorpe v. 
Cooley, 138 Minn. 431, 165 NW 265. 

{c] “Gilt edge.’—Gleason v. Mc- 
Pherson, 175 Cal. 594, 166 P 332. 

{d] ‘Worth par.”—Larue v. Bar- 
bee, 184 Ky. 354, 212 SW 142. 


te] “Will be paid at maturity.”— 
Kimber v. Young, 137 Fed. 744, 70 
CCA 178. 


fe Bristol v. Braidwood, 28 Mich. 


191. 

39. Ala.—Lake v. 
Assoc., 72 Ala. 207. 

Colo.—Moore v. Carrick, 26 Colo. 
A. 97, 140 P 485. 

til—Mumford v. Tolman, 157 111. 
258, 41 NE 617. 

Ind.— Vawter v. Ohio, ete., R. Co., 


Security Loan 


14 Ind. 174. 

Iowa.—Van Vechten vy. Smith, 59 
Iowa 173, 13 NW 94. 

Kan.—Mathews vy. Hogueland, 98 
Kan. 342,157 P1179, 

Mass. — Lynch v. Murphy, 171 


Mass. 307, 50 NE 628. 2 

Minn.—Columbia WPlectrie Co. v. 
Dixon, 46 Minn. 463, 49 NW 244. 

Mo.—Union Nat. Bank v. Hunt, 76 
Mo. 439. 

N. Y.—Van Slochem vy. Villard, 207 
N. Y. 587, 101 NE 467 [aff 154 App. 
Div. 161, 188 NYS 852]; McGlynn v. 
Seymour, 14 Daly 420, 14 NYSt 707. 

Wash.—Johns v. Clother, 78 Wash. 
602, 139 P 755. 

[a] The value of the stock of a 
newly formed corporation is neces- 
sarily speculative and therefore a 
representation as to its value, in- 
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value of realty,*® such as a city alley,*? a lease; 
an equity of redemption,**® or oii** and mining * 


properties. 
ments involving value have been 


where they were, under the cireumstances of the ease 


ducing a subscription to the siock, 
is a nonactionable expression of opin- 
ion. Johns v. Clother, 78 Wash. 602, 
139 P 755. 

[b] Market value of stock—A 
representation by a seller of stock 
that the stock was worth above par 
as far as he knew was only an ex- 
pression of opinion where he had no 
peculiar means of knowledge as to 
the condition of the corporation or 
the acts of ifs officers whose crimi- | 
nality destroyed the intrinsic and 
market value of the stock. Moore 
v. Carrick, 26 Colo. A. 97, 140 P 485. 

{c] Bank stock of insolvent in- 
stitution.—A seller’s stgiement thai, 
bank stock was worth double its! 
face value, when in fact, but un-| 
known to the seller, the bank was 
then insolvent, was a nonactionabie 
expression of opinion. Matthews v. 
Hogueland, 98 Kan. 342, 157 P 1179. 

[d] Value dependent on success 
of a patent.—Mere expressions of 
opinion by a promoter of a corpora- 
tion as to the value of itS stock as 
an investment, which would naitu-| 
rally be based largely on the success | 
of a certain patent, will not sustain | 
an action of deceit brought by a) 
purchaser of such stock. Lynch v. 
Murphy, 171 Mass. 307, 58 NE 623. | 

[e] ‘“‘Wash-sales” of siock are 
mere false affirmations of an opinion 
as to value. McGlynn v. Seymour, 
14 Daly 420, 14 NYSt 707. 

Fraud as ground for rescission of 
sale of corporate stock see Corpora-— 
“tions § 1069. | 

Fraud inducing subscription to 
stock see Corporations §§ 875-882. 


49. Ark.—Kincaid v. Price, 82 
Ark 20, 100 SW. 76. 

Iowa. — Bennett Say. Bank v. 
Smith, 171 Iowa 405, 152 NW 717; 


Bossingham vy. Syck, 118 Iowa 192) | 
91 NW 1047. : } 

Mass.—Nash v. Minnesota Title] 
Ins., etce., Co., 148 Mass. 437, 34 NE | 
625; Parker v. Moulton, 114 Mass. | 
99, 19 AmR 315. | 
Mich.—Buxton v. Jones, 120 Mich. | 
522, 719 NW 980. 

N. Y.—Seis v. Plaisantin, 52 App. 
Div. 206, 65 NYS 70; Cooper v. Har- 


vey, 16 NYS 660. 

N. C.—Saunders v. Hatterman, 24 
N. C. 32, 37 AmD 4064. 

Pa.—Scott v. Huston, 247 Pa. 536, 
93 A 763. p 

Tex. Garrett v. Green, (Civ. A.) 


164 SW 1105. 

Va.— Lake v. Tyree, 90 Va. 719, 19 
SE 787. 

41. Boasberg v. Walker, 111 Minn. 
445, 127 NW 467. 

fa] For example.—Misrepresenta- 
tions made to a city council, to in- 
duce it to vacate a given alley to 
plaintiff's injury, that the alley was | 
of no value and would cost the city 
several thousand dollars to grade, 


were nonactionable expressions of 
opinion. Boasberg v. Walker, 111 
Minn. 445, 127 NW 467. 

42. Viles v. Viles, (Mo. A.) 190 
SW 41; Seis v. Plaisantin, 52 App. 
Div. 206, 65 NYS 70; Furman v. 
Titus, 40 N. Y. Super. 284; Harvey 


v. Young, Yelv. 21, 80 Reprint 15. 

43. Gustafson v. Rustemeyer, 70 
Conn. 125, 39 A 104, 66 AmSR 92, 
39 LRA 644. 

44. Viles v. Viles, (Mo. A.) 190 
SW 41. 

[a] For example.—Where the en- 
tire holdings of an oil company con- 
sisted of undeveloped property of 
speculative value, fraud was not to 
be ascribed to the misrepresenta- 
tions of a seller of its stock as to 
the value of such properties, for the 
value of undeveloped oil property is 


FRAUD 


held actionable 


on 


uncertain 


[a] For example—(i) A false 
Statement that a mine is worth ten 


million dollars is a mere expression 


| of opinion and therefore not action- 


| able. Siratton’s Independence Vv. 
Dines, 125 Fed. 368 [aff 135 Fed. 
449, 68 CCA i161 (certiorari den 197 


U_ S. 623. 25 SCt 800, 49 L. ed. 911)]. 
(2) A statement by the seller of 
mining stock that the property was 
equal io another mine is a mere mat- 


|; ter of opinion, where the mine had 


not been worked and was only in 
process of development, and will not 
support an action for deceit. Fisher 
v. Seitz, 172 Mo. A. 162, 157 SW 


883. 
Value 
mont Min. Co. v. Rogers, 10 Oh. Cir. 
Ct. 305. 6 Oh. Cir. Dec. 619. 
46. See cases infra this note. 
fa] Tllustrations—(1) A _ state- 


|ment by the agents of a bank that 


“they wouldn't take five dollars a 
share for their shares” was merely 
an expression of opinion as to value, 
but when they added that the bank 
regarded the stock as ample 
lateral for a loan, when it was 
fact worthless, the two 


Edmonds v. Wilcox, 178 
Cal. 172 P 1101. (2) Misrepre- 
sentation that a promissory note 
was “as good as a gevernment bond” 
when in fact it was bad because of 
the maker’s insolvency. Pallister v. 


Camenisch, 21 Colo. A. 79, 121 P 958. | 


(3) A statement by defendants when 
trying to buy a decedent's estate that 


|there would not be more than three 


hundred dollars left after paying ex- 
penses was an actionable misrepre- 
sentation of fact and not maiter of 
opinion where defendants knew that 
the estate amounted to over two 
thousand seven hundred dollars and 
that practically the only deductions 
were funeral expenses and expenses 


of administration. Wilson v. Nich-| 
ols, .72..€Conn. 173, 43. A 1052. (4) 
False representations as to the 


value and desirability of certain city 
lots. Firebaugh v. Trough, 57 Ind. 
A. 421, 107 NE 301. (5) Misrepre- 
sentations that valueless. patent 
rights were of great value and that 
in the speaker’s judgment as a busi- 
ness man stock in corporation, pro- 
posed to be organized to purchase 
such rights, would be more valuable 
than bank stock. and that dividends 
therefrom would soon pay for the 
stock, were not statements of 
opinion but actionable misrepre- 
sentations of fact. Coulter v. Clark, 
160 Ind. 311, 66 NE 739. (6) Repre- 
sentations inducing the lease of a 
mine, as to the number of acres 
which had been worked out, the 
drainage conditions, quantity of coal 
near the shaft and the condition of 
the shaft, were not mere statements 
as to value but actionable misrep- 
resentations of material existing 
facts upon which plaintiffs had a 
right to rely. Arbuckle v. Bieder- 
man, 94 Ind. 168. (7) False repre- 
sentations that a farm consisted of 
first class agricultural land with 
black loam and a clay subsoil and 
Was Suitable for grain raising were 
more than mere statements of value 


of gold mine—Bel-— 


| Grant, 


A 4 ee a 


“TS 110 


| involved, regarded as misrepresentations of fact.* 
23 Misrepresentations of value made by an apparently 
On the other hand, particular state- disinterested third person are actionable,** especially 
if they were the result of conspiracy with an in- 
terested party.** 


actionable misrepresenta- 
act. Judy v. Jester, 53 Ind. 
oo NE 15. (S8} A vYendor’s 
entation that measured by 
Standard a specific quan- 
goeds exists is not an ex- 
of opinion as to the value 


le misrepresentation of fact. 
vw. Morgan, 102 Kan. 478, 
- (8) Since the gress val- 
uation of a stock of goods computed 
according te certain private price 
marks depends upen quantity and 
price, a2 misrepresentation as to such 
gress valuation is not an expression 
of opinion, but an actionable misrep- 
resentation of fact. Elerick v.. Reid, 
Kan. 579, 38 P $14. (10) Misrep- 
esentations as to the value of min- 
shares coupled with false state- 
ments that the speaker had himself 
invest2d a large amount in the 
shares and working capital of the 
mine not in stock or land at a val- 
uation, but In actual money. Me- 
Aleer v. Horsey. 35 Mad. 439. ql) 
Misrepresentation by the director of 
a corporation that its bonds were as 
good as government bonds. Drake v. 
36 Hun (N. Y¥.) 464 (33) 


| False representations as to the value 


col- | 
in j 
together | 
| were a fraudulent misrepreseniation 
lof fact. 


of lands made in connection with 
others as to the net revenues de- 
rived from the lands. Griffing v. 
Diller, 21 NYS 407. (13) Misrepre- 
sentations, inducing plaintiff te pur- 
chase defendant’s interest in a tele- 
phone company, as to the value of 
such interest. the net annual in- 
come of the company, and the con- 
dition of the plant. Gardiner v. 
Bickley, (Man.) 2 WestLR 146. (14) 
Statement by agent, detailed to in- 
vestigate a security, that it is “gilt- 
edge” is not the hazard of an 
opinion but the declaration of a 


fact. Scribner v. Palmer, 81 Wash. 
470, 142 P 1166. 
47. Medbury v. Watson, 6 Mete. 


(Mass.) 246, 39 AmD 726; Prigge vy. 


Selz, 134 Minn. 245, 158 NW 975; 
Busterud v. Farrington, 36 Minn. 
320, 322, 31 NW $60. 


“A wendor’s false representation 
of the value of a thing which he 
proposes to sell, is ordinarily not 
actionable. But this immunity 
is not extended to a person not a 
vendor. He is held responsible gen- 
erally for a false representation of 
value; the excuse of interest, and 
of the natural disposition of men 
to overestimate their own property, 
not being allowed in this © case.” 
Busterud v. Farrington, supra. 

Misrepresentations by an appa- 
rently disinterested third person as 
affecting the right of reliamce see 


supra § 73. 
48. Kenner v. Harding, 85 Il. 
264, 265, 28 AmR 615; Reger vy. 


Henry, (Okl.) 150 P 722, 
v. Soule, 33 Vt. 538. 

“The general rule, that the mere 
statements of the vendor as to the 
valve of land, or what he has been 
offered for it by others, are not, of 
themselves, evidence of legal fraud 
to justify a recovery against him 
by the purchaser, has no. appli- 
eation where the purchase is in- 
duced by the false representations 
to the same effect by a third person, 
effected by a conspiracy between 
him and the vendor.” Kenner vy. 
Harding, supra. 

{a] | IUustration.— Where an in- 
experienced widow, ignorant of local 
land values, trusted to misrepre- 
sentations of an apparently disin- 
terested third person whom she rea- 
sonably 
her 


725; Adams 


interests, whereas such third 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


es 


believed was representing , 
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_Misrepresentations as to market value are or- 
dinarily regarded as nonactionable expressions of 
opinion where the parties deal at arm’s length with 


equal means of knowledge,?? and in 


is no right to rely. upon the representations.°° But 
misrepresentations as to market value may be ac- 
tionable where the hearer is ignorant of the true 
market value and the representations are made as 
positive statements of fact,°! especially if the par- 
ties deal upon unequal terms,®? as where the true 
market value is difficult for the hearer to ascertain,®? 
or the speaker induced the hearer to refrain from 
investigating the market value for himself.54 In 
such cases there is a right to rely upon the repre- 
_sentations.°5 


person was in collusion with ‘the 


vendor and acting as his_ secret 
agent, the vendor was liable for 
such misrepresentations, even 


though of value and in respect to 
property which the widow had per- 
sonally inspected. Reger v. Henry, 
(Ok) S150 P 1722; 

49. Ark.— Kinclaid v. Price, 82 
Ark, 20, 100 SW 76. 

Del.—Pearce v. Carter, 8 Del. 385. 

Ind.—Cronk v. Cole, 10 Ind. 485. 

Iowa.—Bell v. Byerson, 11 Iowa 
233, 77 AmD 142. 

Kan. — Burns v. Mahannah, 389 
Kan, 87; Graffenstein v. Epstein, 23 
Kan. 443, 33 AmR 171. 

Ky.— Perkins v. Embry, 72 SW 
788, 24 KyL 1990. 

Mass.—Lilienthal v. Suffolk Brew- 
ing Co., 154 Mass. 185, 28 NE 151, 
26 AmSR 234, 12 LRA 821. 

N. J.—Wise v. Fuller, 29 N. J. Eq. 
20. 

N. Y.—Giles Lith., etc., Co. v. 
Recamier Mfg. Co., 12 NYSt 169. 

50. Cronk v. Cole, 10 Ind. 485. 

51. U. S.—Zimmern v. Blount, 238 
Bed: 740, 151 CCA> 590. 

Iowa. — Murray Bros., etc., Land 
Co. v. Kessey, 183 Iowa 739, 166 NW 
460; Hetland v. Bilstad, 140 Iowa 
411, 118 NW 422. 

Kan.—Griesa v. Thomas, 99 Kan. 
335, 161 P 670, 672 [eit Cyc]. 

Mich.—Picard v. McCormick, 11 
Mich. 68. 

Mo.—American Hardwood Lumber 
Co. v. Dent, 121 Mo. A. 108, 98 SW 
814. 

N. J.—Stoll v. Wellborn, (Ch.) 56 
A 894. 

N. Y.—Bacon v. Frisbie, 15 Hun 
26 [rev on other grounds 80 N. Y. 
394, 36 AmR_ 627]; Sandford v. 
Handy, 23 Wend. 260. 


Okl.—Henry v. Collier, 169 P 636, 
637 [quot Cyc]. 4 
Tex.—McDonald Vv. Lastinger, 


(Civ. A.) 214 SW 829. 

[a] WTlustrations. — (1) Where 
one trading corporate stock for lands 
positively insisted after discussion 
that the stock was not only worth 
seventy-five cents on the dollar, but 
had such market value, and the 
other party had no knowledge on 
the subject, and believed and relied 
on the statement, such statement 
as to value by the party exchanging 
the stock was a representation of 
fact rather than of opinion, and, 
therefore, actionable. McDonald v. 
Lastinger, (Tex. Civ. A.) 214 SW 
829. (2) Misrepresentations as to 
the market value of hard wood lum- 
ber made by a speaker who knew 
that the hearer was wholly ignorant 
thereof, and was relying upon the 
speaker’s expert knowledge for 
guidance, constituted actionable 
fraud. American Hardwood Lumber 
Co. v. Dent, 121 Mo. A. 108, 98 SW 
814. (3) The representation that a 
certain kind of property, constantly 


‘sold, has a market value at certain 


and that it readily sells at 
is a statement of a 
CN Chi) 


figures, 
those figures, 
fact. Stoll v. Wellborn, 


894. 
wee Rollins v. Quimby, 200 Mass. 


FRAUD 


such a case there 


Ki bagheg 


1162, 86 NE 350; Kilgore v. Bruce, 
166 Mass. 136, 138, 44 NE 108. 
“False statements as to market 
value may not be actionable if made 
to an experienced dealer. But 
it is otherwise if made to an un- 
skilled person.’’ Kilgore v. Bruce, 


Supra [quot Rollins v. Quimby, 
supra]. 
53. Rembe v. Ferguson, 183 Iowa 


29, 166 NW 720; Griesa v. Thomas, 
99 Kan. 335, 340, 161 P 670, 672. 

“While the rule is that state- 
ments of value or market price of 
familiar commercial commodities, 
like grain, wool and the like, are 
ordinarily mere matters of opinion 

. . yet the rule is otherwise where 
the value or market price is diffi- 
cult of ascertainment, and where 
the vendor is familiar with such 
value and the vendee is not. Where 
an unfamiliar kind of property is 
involved and the market value is not 
easily ascertained, representations 
as to its market value are usually 
considered statements ot fact and 
not of opinion. And where a vendor 
‘knowingly and grossly misrepre- 
sents the true market value of such 
a commodity, and the purchaser is 
entirely ignorant of it and is in- 
duced to buy in reliance upon the 
vendor’s false statements as to its 
market value, the vendee may have 
a cause of action or a defense based 
thereon.” Griesa v. Thomas, supra. 

54. Bacon y. Frisbie, 15 Hun 26 
[rev on other grounds 80 N. Y. 394, 
36 AmR 627]. 

55. McDonald vy. Lastinger, (Tex. 
Civ. A.) 214 SW 829. 

56. Misrepresentations of price in 
general see infra § 113. 

57. Graffenstein v. Epstein, 23 
Kan. 443, 33 AmR 171. 

58. Farrell v. Hunt, (Ind.) 124 
NE 745;| Bowman v. Van Pelt, 9 Ky. 
Op. 884; Conlan v. Roemer, 52 N. J. 
LL: 53, 18 A 858. 

[a] Application of rule. — State- 
ment that corporate stock was be- 
ing sold at one hundred and twenty 
dollars a_ share. Farrell v. Hunt, 
124 NE 745. 

59. Bowman vy. Van Pelt, 9 Ky. 
Op. 884. 

[a] For example.—-One misrepre- 
senting that a given stock is selling 
at par in the market is liable for 
the fraud, but one merely expressing 
his opinion as to its market value is 
not liable. Bowman'‘v. Van Pelt, 9 
Ky. Op. 884. : 

60. Ala.—Lake v. Security Loan 
Assoc., 72 Ala. 207. 

Ind.—Vawter v. Ohio, ete, R. Co., 
Tati Las : 

Ky.—Chambers v. Baptist Educa- 
tional Soc., 1 B. Mon. 215. 

Minn.—Columbia, Electric Co. v. 
Dixon, 46 Minn. 463, 49 NW 244; 
Doran v. Eaton, 40 Minn. 35, 41 NW 
244. 

Wash.—Romaine v. Excelsior Car- 
bide, ete., Mach. Co., 54 Wash. 41, 
OZR 2322 

[al Applications of rule. — (1) 
Prospective value of _ corporate 
stock. Columbia Hlectric Co. y. 
'Dixon, 46 Minn. 468, 49 NW 244; 


[26C.J.] 1223 


Market price.°® There is authority holding that 
misrepresentations as to the market price of an 
article are not actionable because the hearer can 
and should learn the market price for himself.®7 
Other authorities hold misrepresentations of market 
price actionable,®’ drawing a distinction between 
market price and market value.5? 
‘ Future and contingent value. 
future ®° or contingent ®' value are usually regarded 
as nonactionable expressions of opinion.®2 
Extrinsic Facts Affecting Value.®? 
The rule that misrepresentations of value are not 
actionable °* obviously has no application to mis- 
representations of extrinsie facts affecting value ® 


Statements as to 


Romaine v, Excelsior Carbide, etc., 
Mach. Co., 54 Wash. 41, 103 P 32, 
See also supra § 105 note 76. (2) 
Statement as to the effect which the 
location of a college at a particular 
point would have in increasing the 
value of property in the vicinity. 
Chambers vy. Baptist Educational 
Soc., 1 B. Mon. (Ky.) 215. (3) State- 
ment as to the ultimate value of 
railroad stock. Vawter v. Ohio, etc., 

Co., 14 Ind. 174. (4) Repre- 
Sentation that stock in a_ building 
and loan association would be worth 
a certain Sum per share after a cer- 
tain number of installments had 
been paid in. Lake v. Security Loan 
Assoc}, 72 Ala. 207. 

_61. Gordon y. Butler, 105 U. S. 
5538, 557, 26 L. ed. 1166; Moody v. 
Baxteria 167 = Mose Ano 2 Leos 
IM; Zehr v.. May, ‘(OkI.) 16997Pe 
1077. 

“Whenever property of any kind 
depends for its value upon contin- 
gencies which may never occur, or 
developments which may never be 
made, opinion as to its value must 
necessarily be more or less of a 
speculative character; and no action 
will lie for its expression, however 
fallacious it may prove, or whatever 
the injury a reliance on it may pro- 
duce. The determination of its 
truth or falsity, until the contin- 
gency occurs or becomes impossible, 
would lead the court into investiga- 
tions for which they have no fixed 
rules to guide their own judgments 
or to instruct juries.” Gordon v. 
Butler, supra [quot Moody v. Bax- 
ter, supra]. 

[a] For example.—The fact that 
the owner of a light and fuel com- 
pany’s bonds, depending for their 
value upon the continued produc- 
tiveness of gas wells, overstated 
their value in trading them to an 
experienced business man with op- 


portunity to investigate did not 
make him guilty of actionable 
fraud. Moody v. Baxter, 167 Mo. A. 
521, 152 SW 117. 


62. Expressions of opinion in 
general see supra §§ 20-24. 

Predictions and promises in gen- 
eral see supra § 25. 

63. Misrepresentations of facts 
affecting value as in particular 
transactions see Sales [35 Cyc 71, 


72 and notes 538-55]; Vendor and 
Purchaser [39 Cye 1271 text and 
note 83]. 


64. See supra § 110. 

65. Cal. —Gifford v. Carvill, 29 
Cal. 589. 

Ill_— Bradley v. Luce, 99 Ill. 234. 

Ind. — Peffey v. Noland, 80 Ind. 
164; Sieveking v. Litzler, 31 Ind. 13. 


Md.—McAleer v. Horsey, 35 Md. 
439. 

Mass.—Manning v. Albee, 11 Allen 
520. 

Mich.—Moon v, McKinstry, 107 
Mich. 668, 65 NW 546. 

Nid. — State wv. ‘Tomlin, 29> Ne wwe 
Bi Les 

N. Y.—Schwenck v. Naylor, 102 N. 
Y. 688, 7 NE 788; Hickey v. Mor- 
rell, 102 N. Y. 454, 7 NE 321, 55 
AmR 824; Miller v. Barber, 66 N. 


1224 [26C.J.] 


and the latter may constitute fraud.®® : 
pecially true if the extrinsic facts are peculiarly 
within the knowledge of the speaker and the hearer 


Y. 558; Powell v. Flechter, 18 NYS 


451, 19 NYS 911 mem. 


N. C.—State v. Hefner, 84 N. C. 
751. 

66. U. S.—Andrus v. St. Louis 
Smelting, ete., Co., 130 U. S. 643, 9 


SCt 645, 32 L. ed. 1054; Henderson v. 
Henshall, 54 Fed. 320, 4 CCA 357. 
Ark.—Pamplin. v. Rowe, 100 Ark. 
144, 139 SW 1105; Kincaid v. Price, 
82 Ark. 20, 100 SW 76. See Jarratt v. 
Langston, 99 Ark. 438, 138 SW 1003 
(holding that statements relative to 
the value of property made as a fact 
and not merely as an opinion, if false 
and made for the purpose of inducing 
the purchaser to rely thereon, consti- 
tute fraud in law, especially where 
coupled with statements of other 
facts which affect the value of the 
ropert 
: Cal, DP eecine v. Dunham, 10 Cal. 
A. 690, 103 P 351. ° 
Colo.—Jasper v. Bicknell, 62 Colo. 
318, 162 P 144; Oakes v. Miller, 11 
Colo. A. 374, 55 P1983. 
Conn.—Scholfield Gear, ete., Co. v. 
Scholfield, 71 Conn. 1, 40 A 1046. 
Ga.—Waldon v. Stokes, 23) Gas wAs 
428, 98 SE 367. 


Ida.—Watson y. Molden, 10 Ida. 
570,.79 P 503. 
Til. —Douglass v. Treat, 246 Ill. 


593, 602, 92 NE 976 Ecit Cyc]; Dwight 
Vv. Chase, 3 Ill. A. 67 [dist Noetling 
v. Wright, 72 Ill. 390]. = 

Ind.—Peffley v. Noland, 80 Ind. 164; 
Sieveking v. Litzler, Si) Inds): 
Loucks v, Taylor, 23 Ind. A. 245, 55 
NE 238. 

Iowa.—Boddy v. Henry, 113 Iowa 
462, 85 NW 771, 53 LRA 769, 126 
Iowa’ 31, 101 NW 447; Merrillat v. 
Plummer, 111 Iowa 643, 82 NW 1020; 
Wilson v. Yocum, 77 ‘Iowa 569, 43 
NW 446. 

Ky.—Tanner v. Clark, 13 Kyl 922. 

Me.—Hotchkiss v. Bon Air Coal, 
ete., Co., 108 Me. 34, 78 A 1108; 
Braley v. Powers, 92 Me. 203, 42 A 
362; Hoxie v. Small, 86 Me. 23, 29 A 
920; Coolidge v. Goddard, ai Me. 578, 
1 A 831. 

Md.—McAleer v. Horsey, 35 Md. 
439. 

Mass.—Mignault v. Goldman, 234 
Mass. 205, 125 NE 189; Whiting v. 
Price, 169 Mass, 576, 48 NE 772, 61 
AmSR 307;. Holst v. Stewart, 161 
Mass. 516, 37 NE 755, 42 AmSR 442; 
Teague v. Irwin, 127 Mass. 217; Sav- 
age v. Stevens, 126 Mass. 207; Bel- 
cher v. Costello, 122 Mass. 189; Now- 
lan v. Cain, 3 Allen 261. 

Mich.—State Security, etc. Co. v. 
Badger, 200 Mich, 104, 166 NW ho 
Holcomb v. Noble, 69 Mich. 396, 37 
NW 497. 

Minn.—Niebels v. Howland, 97 
Minn. 209, 106 NW 3887; Busterud v. 
Farrington, 36 Minn. 320, 31 NW 360. 

Mo.—Ruddy ev. Gunby, (A.) 180 
SW 1043; Wendell v. Ozark Orchard 
Co., (A.) 200 SW 747; Phoenix Land, 
etc., Co. v. Boden, (A_) 188 SW 924; 
Leicher v. Keeney, 98 Mo. A. 394, 72 
SW 145; Meier v. Jackson, 78 Mo. A. 


396. 

N. H—Bradbury v. Haines, 60 N. 
H. 123; Messer v. Smyth, 59 N. H. 41. 

N. J.—McNally v. ealenee: (Ch.) 
100 A 335, 336 [quot Cyc]. 

N. Y.—Schumaker v, Mather, 133 
N. Y. 590, 30 NE! 755; Schwenck v. 
Naylor, 102 N. Y. 683, 7 NE 788 [rev 
50 N. Y. Super. 57]; Miller v. Barber, 
66 N. Y. 558; Ellis v. Andrews, 56 N. 
Y, 33, 15 AmR 379; Simar v. Canaday, 
53, N. Y. 298, 13 "AmR 523; Veil v. 
Thompson, 150 NYS 659: Meritas 
Realty Co. v. Farley, 151 NYS 1052 
[rev 85 Misc. 321, 147 NYS 503 (rev 
on other grounds 166 App. Div. 420, 
151 NYS 1052)]; Powell v. Flechter, 
18 NYS 451 mem; Stark v. Soule, 9 
NYSt 555; Monell v. Colden, 138 
Johns. 395, 7 AmD 390. 

N. C.—Starnes v. Raleigh, etc., R. 


FRAUD 


This is es- 
truth.®? 


Co., 170 N. C. 222, 87 SE 43 

Oh.—Spencer v. King, 5 ‘OhS&CP 
113, 3 OHNP 270. 

R. I.—Handy v. a PRE, 
567, 29 A 143, 49 AmSR 794. 

Vt.—Shanks v. Whitney, 66 Vt. 405, 
29 A 367; Mallory v. Leach, 35 Vt. 
156, 82 AmD 625. 

Va.—Grosh v. Ivanhoe Land, etc., 
Co., 95 Va. 161,27 SH 841. 

Eng.—Ekins v. Tresham, 
102, 88 Reprint 318. 

Alta.—Perry v. Downs. 11 DomLR 
670, 24 WestLR 407. 

“The mere statement or represen- 
tation of value of property is usually 
a matter of opinion, and, as such, 
furnishes no foundation for an ac- 
tion of fraud, but when circum- 
stances of fact are referred to by 
the party making such representa- 
tion in support of his statement of 
value, and known by him to be false, 
he may be chargeable with fraud.” 
Stark v. Soule, 9 NYSt 555, 557. 

{a] Illustrations.—(1) Where de- 
fendant induced plaintiff to accept a 
promissory note by false representa- 
tions that the maker was a wealthy 
business man, and in fact she was a 
poor stenographer in defendant’s of- 
fice and that it was secured by land 
worth one thousand four hundred 
and forty to eighteen hundred dol- 
lars, and to defendant’s knowledge 
plaintiff had no means of detecting 
the falsity of the statement concern- 
ing the land, the gist of the two mis- 
representations was a false state- 
ment as to the value of the note and 
under the circumstances amounted to 
more than an expression of opinion 
and was sufficient to constitute ac- 
tionable fraud. Ruddy v. Gunby, 
(Mo. A.) 180 SW 1048. (2) An action 
may be maintained against the payee 
of a promissory note for false repre- 
sentations at the time of selling it 
that it has not been paid. Sibley v. 
Hulbert, 15 Gray (Mass.) 509. (3) 
A representation that the purchaser 
of land on a navigable river would as 
proprietor be entitled to a grant from 
the commissioners of the land office, 
of adjacent land under water, where 
such land had already been granted 
to another was actionable. Monell v. 
Colden,} "13 PTohns-\@N.* Yr) “8950 +7 
AmD 390. 

{b] Applications of rule.—The 
following have been held actionable 
as misrepresentations of material 
facts affecting value. (1) The 
amount of water needed for irriga- 
tion. Watson v. Molden, 10 Ida. 570, 
79 P 508. (2) Water right and im- 
provements on land sold. Jasper v. 
Bicknell, 62 Colo. 318, 162 P 144. (3) 
The fraud in obtaining defendants’ 
signatures to notes for the purchase 
price of property on a misrepresen- 
tation that shares would be sold only 
to responsible persons, that all had 
been subscribed for, and that three 
certain responsible persons would 
sign the notes, was not merely inci- 
dental, but was a material induce- 
ment. Columbus City Deposit Bank 
v. Green, 138 Iowa 156, 115 NW 893. 
(4) A false statement by defendant, 
made to induce plaintiff to purchase 
a land contract, that he owned the 
entire contract, and that everything 
had been paid thereon up to a cer- 
tain date, was a material misrepre- 
sentation sufficient to support an ac- 
tion for damages for fraud. Wegner 
v. Herkimer, 167 Mich. 587, 133 NW 
623. (5) Statement as to healthful- 
ness of climate, population, and 
wealth of a city. Marshall v. Seelig, 
49 App. Div. 433, 68 NYS 355. (6) 
Statement as to usual ‘bonuses paid 
for oil leases on wells distant from 
plaintiff's home. Douglass v. Treat, 
246 Ill. 5938, 92 NE 976. (7) State- 
ment by vendor that two springs of 
water were on land purchased. Perry 


1 Lev. 


[§ lll 


lacks an equal opportunity of ascertaining the 
In such cases the hearer has a right to 
rely upon the representations.®® 


Thus redress may 


v. Downs, (Alta.) 11 DomLR 670, 24 
WestLR 407. (8) Statement inducing 
purchase of @ mining lease, that the 
ground had been prospected but had 
not been mined. Kendrick v. Ryus, 
225 Mo. 150, 128 SW 937, 185 AmSR 
584, (9) Statement inducing pur- 
chase of realty that gas pipes were 
already on or under the land pur- 
chased. Edge vy. Bryan, (Cal. A.) 
190 P 476. (10) Statement made to 
induce purchase of land, that non- 
existent zine and iron companies 
were then in existence, and that the 
former had a large capital and prop- 
erty rights. Grosh v. Ivanhoe Land, 
ete:, Co.,-95 Va, 161, 27 SH 84ts sat) 


Statement made to induce sale at an-_ 
inadequate price that there were to 


be assessments for sewers in streets 
adjoining the property sold. Dolan 
v. Cummings, 116 App. Div. 787, 102 
NYS 91 [aff 193 N. Y. 638 mem, 86 
NE 1123 mem]. (12) Statement that 


; bond coupons had been paid to date. 


Breshears v. Callender, 23 Ida. 348, 
131 P15. (13) Statement that bonds 
sold were the only bonds of the issue 
on the market and would soon be 
retired. Veil v. Thompson, 150 NYS 
659. (14) Statement that there had 
been a sixteen thousand dollar loan 
on given realty. Barnes v. Barnett, 
188 Ill. A. 32. (15) In Washington, 
where a city making improvements 
cannot assess abutting landowners in 
excess of the initial estimate, a false 
representation as to the estimated 
cost of a street improvement as- 
sessed against abutting lots, made to 
induce one to accept the lots in ex- 
change, is not an expression of opin- 
ion, but a false representation as to 
a material fact. Crawford v. Arm- 
acost, 85 Wash. 622, 149 P 31. 

[c]. Cost of ‘heating.—Phcenix 
Land, ote Co. v. Baden, (Mo. A.) 188 
Sw 92 

[da] Aah oust of timber on land 
bought for farming.—Kincaid  v. 
Price, 82 Ark. 20, 100 SW 76. 

[e] Mechanical construction of a 
typesetter.—Unitype Co. v. Ashcraft, 
LO5°N. C263, fa SHG I 

[f] Misrepresentations as to the 
continuity of ownership in an un- 
tried mining area.—Hotchkiss v. Bon 
REN are etc., Co., 108 Me. 34, 78 A 

{g] Leading case—Ellis v. An- 
drews, 56 N. Y. 88, 15 AmR 379. 

67. Brown v. Kansas City So. R. 
Co., 187 Mo. A. 104, 173 SW 73; Uni- 
type Co. v. Asheraft, LSS ONGC 63, Th 
SE 61; Whitehurst v. Virginia L. Ins. 
Cox 149 N.C. 273, 62 SE 1067. . 

[a] Illustration.— Where an agent 
of a railroad company attempting to 
obtain a right of way through land 
visited the owner residing in a state 
one thousand miles distant from her 
property and made false representa- 
tions as to a material fact as to the 
location of the. proposed right of 
way, and a spring on the premises, 
the owner could rely on the repre- 
sentations and recover damages re- 
sulting from their falsity. Brown v. 
Kansas City So. R. Co, 187 MorAx 
104, 173 SW 73. 

68. Brown v. Kansas City So. R. 
Co., 187 Mo. A. 104, 173 wet 72; Schu- 
maker v. Mather, 133 N. 590 mem, 
30 NE 755 [aff 14 NYS 4ti7: Ellis v. 
Andrews, 56 N. ¥.. “83, 15 AmR 379; 
Van Slochem y. Villard, 154 App. Div. 
161, 188 NYS .852 [aff 207 Niey. (587, 
101 NE 467], 154 App. Div. 166, 138 
NYS 855 [aff 207 N. Y. 774 mem, 101 
NE 1124 mem]; Isman vy. Loring, 130 
App. Div. 845, 115 NYS 933; Oneal v. 
Weisman, 39 Tex. Civ. A. 592, 88 
SW 290. 

[a] “Fully paid” stock.—A _ rep- 
resentation by the officers of a for- 
eign corporation that its stock had 
been fully paid is a statement of an 
extrinsic fact affecting the value and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be had for misrepresentations as to the age of a 
chattel,®® the character, habits, and usefulness of 
animals sold,’° the kind or nature of personal prop- 
erty," the kind, quality, or condition of property 
by which an indebtedness is secured,’? the cost of 
manufacture? or the volume and extent of past 
sales ** of patented articles inducing purchase of 


a purchaser may rely thereon, and 
sue for the fraud based on the fal- 
sity of the statement, made to induce 
the purchase. Van Slochem v. Vil- 
lard, 154 App. Div. 161, 138 NYS 852, 
[Laff 20% N. Y. 587, 101 NE 467], 154 
App. Div. 166, 188 NYS 855 [aff 207 
N. Y. 774 mem, 101 NE 1124 mem]. 
69. Ross v. Reynolds, 112 Me. 223, 
OTA) 95255 Simpson “vi UJ. I. Case 
Threshing Mach. Co., Inc., 170 NYS 
eae etey: v. Baker, (Okl.) 176 
70. Mass.—Allen v. Truesdell, 135 
blo 75; Nowlan v. Cain, 3 Allen 
N. H.—Shackett v. Rickford, 74 N. 
Em oloo A252) 124 AmSR 933," 7 
LRANS 646. 
N. C.—Hodges v. Smith, 158 N. C. 
ae 73 SE .807, 159 N. C. 525, 75 SEH 


Tenn.—Allison 
Humphr. 449. 
th Nena a v. Maynard, 49 Vt. 

[a] Horse represented as “not 
afraid of cars.”’—Allen v. Truesdell, 
135 Mass. 75. 

[b] Horse falsely represented to 

“oventle.’—Hodges v. Smith, 158 
IN, 6.256, 73. SH %807,, 159 INwC. 625, 
75 SE 726. 

71. Smith v. Kingman, 70 Minn. 
453,.73 NW 253; Cornelius v. Molloy, 
Mpa 293. 

[a] Sale of metal as copper with 
knowing concealment of fact that it 
was not copper but composition. 
Cornelius v. Molloy, 7 Pa. 293. 

[b] Misrepresenting the particu- 
lar make of a bicycle.—Smith v. 
Kingman, 70 Minn, 453, 73 NW 253. 

72. 1ll:—Kehl v. Abram, 210 Mil. 
218, 71 NE 347 [aff 112 Ill. A. 77]; 
Leonard v. Springer, 197 Ill. 532, 64 
NE 299 [rev 98 Ill. A. 580]; Nolte v. 
Reichelm, 96 Ill. 425. 

Mass.—Whiting v. Price, 169 Mass, 
576, 48 NE 772, 61 AmSR 307, 172 
Mass. 240, 51 NE 1084, 70 AmSR 262; 
Belcher v. Costello, 122 Mass. 189; 
Manning v. Albee, 11 Allen 520. See 
Veasey v. Doton, 3 Allen 380 (where- 
in representations as to the value of 
security were held nonactionable be- 
cause there was no right to rely on 
them). 

Minn.—Bradford v. Neill, 46 Minn. 
. 847, 49 NW 193. 

Mo.—Atchison County Bank v. By- 
ers, 139 Mo, 627, 41 SW 325;. Hamlin 
v. Abell, 120 Mo. 188, 25 SW 516; 
Ruddy v. Gunby, (A.) 180 SW 1043; 
Edwards v. Noel, 88 Mo. A. 434. 

N. H.—Bradbury v. Haines, 60 N. 
Hy 123: 

N. Y.—Currier v. Poor, 155 N. Y. 
344, 49 NE 987 [rev 84 Hun 45, 32 
NYS 74]; Simar v. Canaday, 53 N. Y. 
298, 183 AmR 523 [expl Chrysler v. 
Canaday, 90 N. Y. 272, 48 AmR 166]; 
March vy. Mobile First Nat. Bank, 4 
Hun 466 [aff 64 N. Y. 645]. See also 
Cullen v. Hernz, 13 NYSt 333 (where 
recovery was allowed for a know- 
ingly false expression of opinion as 
to the value of land upon which 
plaintiff loaned money, taking a 
mortgage for security). 

See Decker v. Hardin, 5 N. J. L. 
579 (holding that where a note is 
transferred by delivery to a person 
who cannot read writing, with the 
representation that the indorser is 
liable, whereas the indorsement is 
without recourse, an action of deceit 
will lie for the fraud). 

[a] Applications of the rule.—(1) 
Sale of a bond. Whiting v. Price, 
169. Mass. 576, 48 NE 772, 61 AmSR 
307. (2) Sale of a note. Hamlin v. 
Abell, 120 Mo. 188, 25 SW. 516. (3) 
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Assignment of notes and mortgage. | 
Bradbury v. Haines, 60 N. H. 123. 
(4) Sale of a mortgage. Simar v. 
Canaday,, 53), Novy. 2298513 AmR 523 
[expl Chrysler v. Canaday, 90 N. Y. 
272, 43 AmR 166]. (5) Sale of a 
bond which recited that it was a first 
mortgage bond. Atchison County 
Bank v. Byers, 139 Mo. 627, 41 SW 
325. (6) Representation that a bond 
was secured by a deed of trust con- 
veying a perpetual lease at an an- 
nual rental of twenty-seven thousand 
five hundred dollars, while the actual 
fact was that the deed of trust con- 
veyed a lease for that rental, but for 
a term of ninety-nine years only. 
Edwards v. Noel, 88 Mo. A. 434. (7) 
Plaintiff induced to purchase notes 
secured by a worthless trust deed, 
through false recitals in the deed to 
the grantor and in the trust deed as 
to the consideration for it. Leonard 
v. Springer, 197 Ill. 532, 64 NE 299 
[rev 98 Ill. A. 580]. (8) Location of 
mortgaged property, the character of 
the buildings thereon, and its ade- 
quacy as security. Bradford v. Neill, 
46 Minn. 347, 49 NW 193. . (9) Mis- 
representations as to value and mar- 
ket price of bonds offered as secur- 
ity for a purchase-money note. 
Pontes v. Albee, 11 Allen (Mass.) 
520. 

{b] Purchase of business.—Mis- 
representations that notes were good 
and their makers responsible coupled 
with general statements as to the 
condition of the bank and loan busi- 
ness purchased by defendant to his 
injury were actionable. Dilenbeck v. 
Davis, 186 Iowa 30, 172 NW 184. 

[c] Procuring acceptance of a bill 
of exchange.—March v. Mobile First 
Nat. Bank, 4 Hun 466 [aff 64 N. Y. 


645]. 

Peffley v.. Noland, 80 Ind. 164; 
Braley v. Powers, 92 Me, 2038, 42 A 
362. 


[a] For example.—A buyer of let- 
ters patent for the manufacture of 
harness buckles may rely on the 
seller’s statement as to the cost of 
manufacturing the buckle, where it 
is a novel mechanical device, and has 
no established market price. Braley 
v. Powers, 92 Me. 203, 42 A 362. 

Misrepresentations as to what 
property sold originally cost the 
seller see infra § 112. 

74, Allin v. Munson, 72 Ill. 201; 
Potter v. Potter, 65 Ill. A. 74; Som- 
ers v. Richards, 46 Vt. 170: See 
Bishop v. Small, 63 Me. 12 (where 
the court denied recovery in deceit 
for misrepresentations inducing the 
purchase of a patent right, that the 
vendor and others had made large 
sums of money selling the patent 
right and that plaintiff would make a 
large amount from the purchase). 

75. Harvey v. Smith, 17 Ind. 272; 
Nowlan v. Cain, 3 Allen (Mass.) 261; 
Thornton v. Harris, 4 NYSt 859; 
Schaffner v. National Supply Co., 80 
W. Va. 111, 92 SE 580, 586 [quot 


Cyc]. 

[a] Thus in the sale of a news- 
paper business, together with its 
goodwill, patronage, and_ subscrip- 
tion list, false and fraudulent repre- 
sentations as to the number of sub- 
scribers and the amount of business 
and profits constitute grounds for an 


action. Harvey v. Smith, 17 Ind. 272. 
76. Myers v. Lowery, (Cal. A.) 
189 BP 793: Kerr v. Shurtleff, 218 


Mass. 167, 105 NE 871. 

fa] Illustrations.—(1) In an ac- 
tion for damages for fraud by a 
nurse employed by other nurses who 
operated a hospital under the rep- 


resentation that it was duly ac- 
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patent rights, the amount and extent of a business 
or trade, the goodwill of which is the subject of. 
sale, the official rating of an educational insti- 
tution,”® and for misrepresentation of facts ma- 
terially affecting the value of a corporation stock,’ 
such as its assets aud liabilities,’® the volume and 
nature of its business,’® the identity of the seller °° 


credited to the state board of health, 
it was not a defense to the hospital 
operators that whether or not mis- 
representations ' were made and 
course of training at hospital was 
insufficient, nevertheless plaintiff 
nurse could take examination re- 
quired by state board and become 
accredited, since proof of such facts 
would not show the misrepresenta- 
tion immaterial. Myers v. Lowery, 
(Cal. A.) 189 P 793. (2) A represen- 
tation by defendant, to induce one to 
become a student at a medical col- 
lege, that the college could grant him 
a degree of D. M. D. on his taking a 
three-year course in the college, was 
a material representation. Kerr vy. 
Shurtleff, 218 Mass. 167, 105 NE 871. 
77. Ark.—Hunt v. Davis, 98 Ark. 
44, 49, 1385 SW 458 [cit Cyc]. 
Conn.—Gallon vy. Burns, 92 Conn. 
39, .10L A 504% 
Prego ms Ui v. Currey, 192 Ill. A. 


N. Y.—Schwenk vy. Naylor, 102 N. 
Y. 683, 7 NE 788 [rev 50 N. Y. Super. 
57]; Miller v. Barber, 66 N. Y. 558. 

Wash.—Borde Vv. Kingsley, 76 
Wash. 613, 619, 136 P 1172 [quot 


Cyc]. 

See also McAleer v. Horsey, 35 
Md. 439 (where defendant, to in- 
duce plaintiff to purchase certain 
shares in a mine, falsely asserted 
that he himself had invested a large 
amount of: money in the shares and 
working capital of the mine and was 
held guilty of fraud). 

78. Williams v. Beltz, 29 Del. 
554, 101 A 905; Boddy v. Henry, 113 
Iowa 462, 85 NW 771, 53 LRA 769, 
126 Iowa 31, 101 NW 447; Coolidge 
v. Goddard, 77 Me. 578, 1 A 831; 
Townsend v. Felthousen, 156 N. Y. 
618, 51 NE 279; Miller v. Barber, 66 
N. Y. 558 [aff 4 Hun 802]; Yeomans 
v. Bell, 79 Hun 218, 29 NYS 502 [rev 


on other grounds 151 N. Y. 230, 45 
NE 552]. 
[a] For example.—(1) In an ac- 


tion for deceit in inducing a pur- 
chase of corporation stock, damages 
are shown by proof that part of the 
representations consisted in a false 
statement of the company’s assets, 


liabilities, and business, since the 
value of the stock for purchase is 
directly affected thereby. Townsend 


v. Felthousen, 156 N. Y. 618, 51 NE 
279 [aff 90 Hun 89, 35 NYS 538]. (2) 
A representation that _ liabilities 
amounted to one thousand six hun- 
dred dollars and failure to disclose 
contract whereby defendant was to 
receive thirty-six thousand dollars 
out of net profits in payment of 
money previously spent in develop- 
ment of company was a misrepre- 


sentation of a fact affecting the 
value of the_ stock. Williams v. 
Beltz, 29 Del. 554, 101 A 905. 


79. Kluge v. Ries, 66 Ind. A. 610, 
117 NE 262. 

fa] Tlustration——Where defend- 
ant vendor made misrepresentation 
as to value coupled with false state- 
ments as to the extent of corporate 
trade and the sources and amount 
of the company’s income, he was 
liable in deceit to his defrauded pur- 


chaser. Kluge v. Ries, 66 Ind. A. 
610, 117 NE 262. 

80. Turner v. Keel, 165 Til. A. 
288: Gould v. Gillies, 42 N. S. 28, 


3 EastLR 6541. 

[a] Treasury stock.—A false rep- 
resentation that the stock purchaser 
buys is treasury stock when in 
reality it is the vendor’s personal 
stock is’ a misrepresentation of a 
material fact since the proceeds of 
treasury stock are paid into the 
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or purechaser,*: the number of stockholders,®? the 
price paid for its property,®* or the stock ** or the 
rate and uniformity of past dividend payments.® 

Cost of Property.*® 
dictions it has been held that actionable fraud ean- 
not be predicated upon misrepresentations as to the 
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treasury and, therefore, plaintiff’s 
purchase would have been more val- 
uable if of treasury stock. Turner 
vy. Keel, 165 Ill. A. 288. To same 
effect Gould v. Gillies, 42 N. S. 28, 3 


EastLR 541. See Hill v. Roper, 22 
Ob..Cir. Ct. N. S.- 455; supra § 34 
note 5. 

S31. Stewart v. Joyce, 201 Mass. 


ae 87 NE 613. 
3 

[2] Tlustration—wWhere plaintiff, 
on being sdlicited by H to sell his 
Stock in a corporation, toid H that 
he would sell to him, but would not 
sell to “insiders,” whereupon H rep- 
resented that he was purchasing for 
himself, when in fact he was acting 
fer insiders, and also misrepresented 
42s to the prices he had paid for 
shares, such misrepresentations were 
material and actionable if plaintiff 


See infra § 114 note 


rélied thereon. Stewart v. Joyce, 
201 Mass. 301, 87 NE 613. 

82. Pioneer Tract. Co., Ltd. v. 
Peebles, (Sask.) 15 DomLR 275, 26 


WestLR 503, 5 WestWkly 989; Pio- 
neer Tractor Co., Ltd. v. Peebles, 6 
Sask. L. 339. 

[a] Por example—A false rep- 
resentation in a stock prospectus, 
inducing purchase of stock, that 
thousands of people were interested 
in the company was an -assertion of 
fact that at the date of publication 
there were thousands interested in 
the company as stockholders and 
material as influencing. the financial 
condition of the company and its 
ability to earn large profits. Pioneer 
Tractor Co., Ltd. v. Peebles, 6 Sask. 
Ky °3a9. 

83. Clarke v. Dickson, 6 C. B. N. 
S. 453, 95 ECL 453, 141 Reprint 533. 

84. Coolidge v. Goddard, 77 Me. 
578, 1 A 831; Hubbard v. Interna- 


tional Mercantile Agency, 68 N. J. 
Eq. 434, 59 A 24. 
[a] “Paid par.’ — A _ misrepre- 


sentation by the seller of stock in 
@ corporation that all the _ stock- 
holders had paid for their shares at 
par was material. Coolidge v. God- 


dard, 77 Me. 578, 1 A 831; Hubbard 
v. International Mercantile Agency, 
68 N. J. Eq. 434, 59 A 24. 

85. Handy v. Waldron, 18 R. I. 
567, 29 A 143, 49 AmSR 794. 

86. WMisrepresentations of cost 


price and other bids in particular 
transactions see Contracts § 284 
note 48 [a] (14); Sales [35 Cyc 72 
text and notes 56-59]; Specific Per- 
formance [36 Cyc 601 text and note 
24]; Vendor and Purchaser [39 Cye 
1274]. 

87. Colo.—Cole v. Smith, 26 Colo. 
506, 58 P 1086 [dist Zang v. Adams, 
23 Colo. 408, 48 P 509, 58 AmSR 249, 
which held that a statement by the 
agent of a corporation for the sale 
of its capital stock that its prop- 
erty cost the corporation a given 
sum of money was a statement of 
fact properly relied upon by a sub- 
sceriber]. 

Ill.—Hauk v. Brownell, 120 TI11. 
161, 11 NE 416; Noetling v. Wright, 
72 Ii. 390; Banta v. Palmer, 47 Il. 
99. See Tuck v. Downing, 76 Il. 
71 (holding that, where the parties 
were both practical and experienced 
business men, the vendor’s state- 
ment as to the cost of a mine sold 
the purchaser was not actionable be- 


cause mere idle vaporing upon 
which no reliance was placed). 
Me.—Bishop v. Small, 63 Me. 12; 


Holbrook v. Connor, 60 Me. 578, 11 
AmR 212. See Coolidge v. Goddard, 
77 Me. 578, 1 A 831 (holding that a 
vendor’s misrepresentation as_ to 
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original cost of 


In some juris- 


tions as to the 


what he had paid to the corporation 
for stock sold the purchaser was ac- 
tionable because relating to the 
amount of working capital available 
to such corporation). i 
N. D.—Beare v. Wright, 14 N. D. 
26, 103 NW 632, 69 LRA 409, 8 Ann 
Cas 1057. 
84 Or. 


Or.—Robinsen v. Phegley, 


124, 163 P 1166; Wheelwright v. 
Vanderbilt, 69 Or. 326, 138 P 857. 

N. S—yYoung v. McMillan, 40 N. 
S. 52. 


See Elerick v. Reid, 54 Kan. 579, 
38 P 814 (where the court says 
it may be true that ordinarily a 
vendor’s statements as to the price 
he paid for tne article sold are non- 
actionable, but that in the instant 
case they are actionable; see same 
case infra note 94 [b]). 


{a] Application of rule.—Sale of 
a patent right. Bishop v. Small, 63 
Me. 12. 

{[b] Im Massachusetts (1) there 


are cases supporting the text with- 
out qualification. Cooper v. Lover- 
ing, 106 Mass. 77; Hemmer v. Coop- 
er, 8 Allen 384. See Way v. Ryther, 
165 Mass. 226, 42 NE 1128 (holding 
that a vendor’s statement that goods 
sold the purchaser had been billed 
to the vendor at a given price did 
not go beyond the limits allowed to 
vendors within the Massachusetts 
rule as laid down in Hemmer v. 
Cooper, supra). (2) But other cases 
have qualified the text rule by hold- 
ing it inapplicable to a statement 
by the vendor was to the price paid 
by a third person for the property 
(Belcher v. Costello, 122 Mass. 189), 
(3) or to a false statement of the 
cost made by an apparently disin- 
terested third person, since in the 
latter case there is no foundation 
for the doctrine of caveat emptor 
(Medbury v. Watson, 6 Metc. 246, 
39 <AmD., 726), ((4)Jor® to sas false 
statement as to the amount of an 
option (McKinley v. Warren, 218 
Mass. 310, 105 NE 990, [holding that 
a representation by a person seek- 
ing to borrow money that he had an 
option to buy for ten thousand dol- 
lars stock which he would give as 
security for the money borrowed, 
when in fact: his option was to pur- 
chase the stock for five thousand 
dollars, was not a mere misrepre- 
sentation as to cost but a misrep- 
resentation of a present material 
fact, such as would support an ac- 
tion for deceit]). (5) The rule will 
not be extended beyond the limits 
already established by existing de- 
cisions. Kilgore v. Bruce, 166 Mass. 
136, 44 NE 108; Way v. Ryther, 165 
Mass. 226, 42 NE 1128. See also 
cases infra text and note 89. 

88. Cole v. Smith, 26 Colo. 506, 
58 P 1086; Bishop v. Small, 63 Me. 
12; Young v. McMillan, 40 N. S. 52. 
See also cases infra note 89. 

{a] Mlustration.— Where in the 
sale of a patent the vendor misrep- 
resented the price which he had 


been offered for patent rights, his 
misrepresentation was merely a 
loose, exaggerated, and _ indefinite 


recommendation which a vendor is 
likely to make of property he de- 
sires to sell, and was not actionable 
fraud because a person in the use 
of ordinary care should not be 
deceived by such statements. 
Bishop v. Small, 68 Me. 12. 

g9. Ill.— Dillman vy. Nadlehoffer, 
119 Ill. 567, 7 NE 88; Mayberry v. 
Rogers, 81 Ill. A. 581; ‘Alexander v. 
Emmett, 68 Ill. A. 261 [aff 169 Ill. 
523, 48 NE 427]. 
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property,’? or other bids received 


for it,88 because such statements are regarded as 
equivalent to mere representations of value,*® while 
in other jurisdictions it has been held that action- 
able fraud can be predicated upon misrepresenta- 
cost of property,°® or as to other 


Me.—Richardson v. Noble, 77 Me. 
590, 1 A 830; Martin v. Jordan, 60 
ie 5381; Long v. Woodman, 58 Me. 
49. 

Mass.—Boles v. Merrill, 173 Mass. 


491, 53 NE 894, .73 AmSR_ 308; 
Mooney v. Miller, 102 Mass. 217; 
Manning v. Albee, 11 Allen 520. See 
also Massachusetts cases supra 
note 87. 


Vt.—Williams v. Hicks, 2 Vt. 36, 
19 AmD 693. 
See also cases supra notes 87, 88. 


90. U. S.—Wine v. U. S., 260 Fed. 
911. But see Mackenzie v. Seeber- 
ger, 76 Fed. 108, 114, 22 CCA 83 


(where the court approved, as a cor- 
rect statement of the law, an in- 
struction to the effect that “the 
mere statements made by the ven- 
dor as to what the property cost 
him, or what he was to pay for it 
to the person from whom he bought 


it’ is “ ‘puffing the value’... which 
the law permits’). 

Ark.—Matlock v. Reppy, 47 Ark. 
148, 14 SW 546. 

Ind.—Voorhees v. Cragun, 61 Ind. 


A. 690, 112 NE 826; Ohlwine v. Pfaff- 
man, 52 Ind. A: 357,-100) NB vii. 

Iowa.—Hess v. McCardell, 182 
Iowa 1121, 166 NW 470; Upham v. 
Mickleson, 157 NW 264; Holmes v. 
Rivers, 145° Iowa 702, 124 NW 801; 
Johnson v. Gavitt, 114 Iowa 1838, 86 
NW 256; Dorr v. Cory, 108 Iowa 
25, 78 NW 682; Teachout v. Van 
Hoesen, 76 Iowa 113, 40 NW 96, 14 
AmSR 206, 1 LRA 664. 


Mich.—Weegner v. Herkimer, 167 
Mich. 587, 133 NW 623. 
Minn.—Knopfier v. Flynn, 135 


Minn. 333, 160 NW 860, AnnCasi918C 
538; Brody v. Foster, 134 Minn. 91, 
158 NW 824, LRA1916F 780; Brown 
Hy BOT oi 116 Minn, 150, 133 NW 
oO * 

Mo.—Laird v. Keithley, 201 SW 
1188; Hess v. Draffen, 90 Mo. A. 580. 
But see Fisher v. Seitz, 172 Mo. A. 
162, 157 SW 883 (where the court 
assumes that the mere statement of 
a vendor as to what the property 
cost him is not actionable because 
it should not be relied upon, and 
holds that the evidence is insuffi- 
cient to show confidential relations 
taking the instant case out of the 
general rule). 


N. H.—Page v. Parker, 43 N. H. 
$68, 80" Am DD) e172. 

N. J.—Thompson v. Koewing, 79 
NitJe os. 0246 Oo ASS 28 

N. Y.—Van Slochem v. Villard, 


207 NS.Y. 587, 101 «NE 467 ifath woe 
App. Div. 161, 1388 NYS 852; Town- 
send v. Felthousen, 156 N. Y. 618, 
51 NE 279 [aff 90 Hun 89, 35 NYS 
538]; Fairchild v. McMahon, 139 N. 
Y. 290, 34 NE 779, 36 AmSR 701 [aff 
20 NYS 31]; Smith v. Countryman; 
30 N. Y. 655; Talmadge v. Sanitary 
Security Co., 31 App. Div. 498, 52 
NYS 139; Harlow v. La Brum, 82 
Hun 292, 31 NYS 487; Van Bpps v. 
Harrison, 5 Hill 63, 40.cAemmD 314; 
Sandford v. Handy, 23 Wend. 260. 
See Vernol v. Vernol, 63 N. Y. 45 
{rev 2 Hun 676, 5 Thomps. & C. 687] 
(holding that, where a person is in- 
duced to enter into a contract for 
the purchase of lands which his 
vendor has contracted to purchase 
from another by false representa- 
tions as to the price which the ven- 
dor is to pay therefor, upon dis- 
covery of the misrepresentation he 
is exonerated from any obligation to 
fulfill his contract). 


N. C. — Stewart v. Salisbury 
Realty, -ete:., Co, 159) IN. Cs 1230.0 4 
SE 736. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 112] 


bids received for it,°! because such matters are re- 
garded as facts peculiarly within the speaker’s 
knowledge.®* But regardless of the conflict just in- 
dicated, misrepresentations as to cost are held ac- 
tionable fraud where the misrepresentor sustained 


W. Va.—Jackson v. Stockert, 75 
W. Va. 482, 84 SH-919, 89 SE 359. 

Eng.—Clarke v. Dickson, 6 C. B. 
N. S. 453, 95 ECL 453, 141 Reprint 
533. See Bagshaw v. Seymour, 4 C. 
BoN. S. 873, 93 ECL 873 (holding 
the chairman of the directors of an 
Australian gold mining company re- 
sponsible for causing its stock to be 
put on the stock exchange list, by 
a false representation as to the 
amount of money paid, by which 
plaintiff was induced to buy some of 
its shares). 

“It is the settled law of this state 
that the cost of a thing is a ma- 
terial allegation well adapted to af- 
fect the action or judgment of the 
purchaser, for a false statement of 
which an action will lie.’ Van Slo- 
chem v. Villard, 207 N. Y. 587, 590, 
101 NE 467 [aff 154 App. Div. 161, 
138 NYS 852]. 

“Even when parties are strangers, 
dealing with each other at arm’s 
length . . the misrepresentations 
... by the vendor .: . of the cost 
to the vendor of land or other prop- 
erty, made to induce the vendee to 
purchase, is a representation of a 
material fact, which, if relied upon 
by the vendee to his damage, consti- 
tute actionable fraud.” Wine v. U. 
260 meds) 91157913; 

[a] Invoice value.—A representa- 
tion as to invoice value of stock of 
goods exchanged is one as to the 
cost price and therefore a_ repre- 
sentation of fact and, where false, 
constitutes actionable fraud. Knop- 
fler v. Flynn, 135 Minn. 333, 160 NW 
860, AnnCas1918C 538. 


{b] Examples. — (1) Statements 
by defendants that they paid par 
for their stock, made to _ induce 


plaintiff to exchange land therefor, 
are representations as to material 
existing facts, not opinions as to 


value, and constitute actionable 
fraud, if false. Ohlwine v. Pfaff- 
Mane oon Ae oot, LOO" IN iti. 


(2) Where defendant misrepresented 
-the cost price he would have to pay 
for corporate stock to be purchased 
for plaintiff, and plaintiff paid him 
that price, when he in fact pur- 
chased at a less price, he was liable 
te plaintiff for difference. Voorhees 
Vee Cragun, 61° Ind. A.°690, 112 NB 
826. (3) A vendor’s misrepresenta- 
tions inducing the purchaser to pur- 
chase corporate stock that he, the 
vendor had. paid: ini full for, ‘his 
stock, was not a mere expression of 
opinion but an actionable misrepre- 
sentation of fact. Jackson v. Stock- 
ert, 75 W. Va. 482, 84 SE 919, 89 SE 
359. (4) The director of a lead 
and copper mining company was 
liable to a party who had been in- 
duced to purchase stock in that com- 
pany, because of false representa- 
tions, fraudulently made, that the 
property had been purchased at a 
much greater price than was aetual- 
ly paid. Clarke v. Dickson, 6 C. 
B. N. S. 453, 95 BCL 453, 141 Reprint 
533. (5) In an action for fraud in 
the sale of mining stock, assertions 
that the mining claims had been 
bought by one Multer for twelve 
thousand dollars and sold by him to 
the company for eighteen thousand 
dollars, and that an experienced 
mine promoter had invested six 
thousand dollars in the mine, and 
that defendant, plaintiff’s friend, had 
put in a like sum, were not naked 
assertions of value, but representa- 
tions of fact, and fraudulent, if 
false. Brown v. Andrews, 116 Minn. 
150, 133 NW 568. on 


91. Conn.—Ives v. Carter, 
Conn. 392. 
Towa.—Bosley v. Monahan, 137 


FRAUD 


Iowa 650, 112 NW 1102 (dictum). 

Ky.—Culton v. Asher, 149 Ky. 659, 
149 SW 946, 949 [quot Cyc]. 

N. Y¥.—Isman v. Loring, 130 App. 
Div. 845, 115 NYS 933; Seaman v. 
Becar, 15 Mise. 616, 38 NYS 69. 

Okl.—Chisum v. Huggins, 55 Ok1. 
423, 154 P 1146; Prescott v. Brown, 
30 Okl, 428, 435, 120 P 991, 993 [quot 
Cyc. 

Va.—Cerriglio v. Pettit, 113 Va. 
533, 75 SE 303; Strickland v. Gray- 
bill, 97 Va. 602, 34. SH 475. See 
Houghton v. Graybill, 82 Va. 573 
(where the decision rests on the 
ground that one with full knowledge 
of the facts gained through inde- 
pendent investigation cannot recover 
for misrepresentations). 

Wis.—Hull v. Doheny, 161 Wis. 
27, 152 NW 417%. 

See Peffley v. Noland, 80 Ind. 164 
(representation that the vendor of a 
patent right had a certain contract 
with a third person). 

[a] False purchaser. — Misrepre- 
sentation of codefendants, inducing 
plaintiff to purchase land at an ex- 
cessive price that a third party had 
mdde a bona fide offer to buy such 
land at a price greater than the 
owners asked, when no such offer or 
party existed,,was not a mere ex- 
pression of opinion but an action- 
able misrepresentation of fact. Hull 
v. Doheny, 161 Wis. 27, 152 NW 417. 


92. Cal. Grinnell v. Hill, 1 Cal. 
Ne AG 2 SZ ese. 

Ind. — McFadden vy. Robison, 35 
Ind. 24, 

Iowa.—Bosley v. Monahan, 137 


Iowa 650, 112 NW 1102; Warren v. 
Miller, 99 NW 127; Johnson v. Gav- 
itt, 114 Iowa 183, 86 NW 256. 
Ky.—Morehead v. Hades, 3 Bush 
121. 
Mich.——Stoney Creek Woolen Co. v. 
Smalley, 111 Mich. 321, 69 NW 722. 


N. Y.—Stewart v. Lester, 49 Hun 
53, 1° NYS 699. 
1) Wis.—Paetz v. Stoppleman, 75 
Wis. 510, 44 NW 834. 

Can.—Barnard v. Riendeau, 31 
COpntaiatSie Ca By ; 

[a] Matter of record.—Where de- 
fendant exchanges property with 


plaintiff and represents that he paid 
a stated amount for the property, he 
cannot urge as a defense, in an ac- 
tion for damages for misrepresent- 
ing the amount paid for property, 
that plaintiff did not resort to the 
means available for the detection of 
the falsity of the representations, or 
was negligent in failing to examine 
the public records and thus detect 
the falsity. Holmes v. Rivers, 145 
Iowa 702, 124 NW 801. 
93. U. S.—Walker v. Pike County 
Land Co., 139 Fed. 609, 71 CCA 593. 
Ga.—Green v. Bryant, 2 Ga. 66. 
Tll.— Hauk v. Brownell, 120 Ill. 
161, 11 NE 416. 

Iowa.—Teachout v. 
76 Iowa 113, 40 NW 
206, 1 LRA 664. 

Ky.—Morehead vy. Hades, 32 
121. 

Md.—Pendergast v. Reed, 29 Md. 
398, 96 AmD 539. 

Mich.—Stoney Creek Wowolen Co. 
vy. Smalley, 111 Mich. 321, 69 NW 


722. 
Ss. D.—Davenport v. Buchanan, 6 
Ss. D. 376, 61 NW 47. 
Wash.—Jameson v. 52 
103 Kan. 


Wash. 106, 100 P 186. 
See Hampson v. Spong, 

400, 401, 173 P 909 (“A statement 
that a thing cost a certain sum... 
if untrue, is a fraudulent represen- 
tation, when one partner is telling 
another the price paid for partner- 
ship property, one half of which the 
other is to contribute’). 


Van Hoesen, 
96, 14 AmSR 


Bush, 


Kempton, 
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confidential relations toward the misrepresentee,?* 
where the price paid was expressly based upon the 
cost,°* or where a misrepresentation as to other 
bids received was made by an apparently disinter- 
ested third person colluding with the vendor. 


Misrepresentations of cost made 
by one joint purchaser to another 
see infra § 114 note 12 [b] (3). 

94 Ark.—Mason y, Thornton, 
Ark. 46, 84 SW 1048. 

Ga.—Green v. Bryant, 2 Ga. 66. 

Ind.—Voorhees v. Cragun, 61 Ind. 
A. 690, 112 NE 826. 

Kan.—Hlerick v. Reid, 54 Kan. 579, 
38 P 814. 

Or.—Robinson vy. Phegley, 84 Or. 
124, 163 P 1166. as 

Philippine. — Tuico v. Cu-Unjieng, 
21 Philippine 493. 


74 


Tex.—Garrison v, Bowman, (Civ. 
A.) 183 SW 70. 

See Mayo v. Wahlgren, 9 Colo. 
A. 506, 50 P 40 (holding that 
a false statement by one hold- 


ing an option of purchase that 
plaintiff bought part of his option 
he could come in on the “ground 
floor” is actionable fraud if the jury 
finds that such a statement meant 
plaintiff could buy at the same price 
as the vendor). 

{a] Tlustration.—Where plaintiff 
and his codwner of realty agreed 
that on the sale of either’s interest 
the other should have the right to 
repurchase from the purchaser at 
the price such purchaser has paid, 
and after plaintiff's cojbwner sold to 
defendant for forty thousand pesos 
with a recital of sixty thousand pesos 
in the deed, plaintiff asked defend- 
ant what he had paid and defend- 
ant, with knowledge of the afore- 
said agreement, falsely represented 
that he had paid sixty thousand 
pesos, in reliance on which repre- 
sentation, plaintiff purchased of de- 
fendant for sixty thousand pesos, 
plaintiff could recover the difference 
between the price paid and the price 
as represented. Tuico v. Cu-Unjieng, 
21 Philippine 4938. 

[b] Applications of rule. — (1) 
False cost marks used to deceive 
buyer as to cost of goods. Mason v. 
Thornton, 74 Ark. 46, 84 SW 1048. 
(2) Where in the exchange of a 
farm for a stock of goods the sellér 
of the goods misrepresented the 
meaning of certain private price 
marks to the buyer, such misrepre- 
sentation was not a2 mere expression 
of opinion as to value but an ac- 
tionable misrepresentation of fact. 
Elerick v. Reid, 54 Kan. 579, 38 P 
814. (8) If A agrees to buy a plan- 
tation for B, and B agrees to pay 
A what he gives forsit, and A rep- 
resents to B that he gave three 
thousand dollars for it, when in fact 
he paid a less sum, and B pays him 
three thousand dollars, an action on 
the case will lie in favor of B 
against A, for the deceitful and false 
representation. Green v. Bryant, 2 
Ga. 66. (4) Where plaintiff agrees 
to purchase defendant’s claims 
against a corporation, paying him 
therefor the amount of his expendi- 
tures for the benefit of the corpora- 
tion, and defendant misrepresents 
the amount of such expenditures, 
and plaintiff is thereby induced to 
pay defendant six thousand dollars 
in excess of such disbursements, 
plaintiff, on discovery of the fraud, 
is entitled to reform the contract of 
purchase, and recover the six thou- 
sand dollars so paid, with interest. 
Robinson vy. Phegley, 84 Or. 124, 163 
PY Alec: 

95. Kenner v. 85 
264, 28 AmR 615. 


if 


Harding, Tll. 


{a] TIllustration.—Where the ven- 
dor of land represented to a pur- 
chaser, who was unacquainted with 


the value of the land he bought, 
that he had been offered twelve hun- 
dred dollars for it by a certain per- 
son, and procured such person to 


1228 [26C.J.] 
[§ 113] 4. Price. 


to rely. 


an independent investigation.® 


In some jurisdictions mis- 
representations as to the lowest price that a vendor 
will take for his property are not actionable *° 
because regarded as mere trade talk °*? upon which 
there is no right to rely,°8 while in other jurisdic- 
tions such misrepresentations are held actionable 
misstatements of fact,®® upon which there is a right 
Irrespective of the conflict just indicated, 
such misrepresentations have been held actionable 
where confidential relations obtained,? or where ar- 
tifice was used to prevent the buyer from making 
There is authority 
to the effect that a misrepresentation as to the 
price at which property has been offered for sale 


FRAUD 


[§ 114] H. 


is actionable,* and that a false representation as 


make the same statement to the 
purchaser, whereby he was induced 
to buy, and it appeared the offer was 
a mere pretense, and payable. in 
worthless notes and other property 
greatly in excess of its value, it 
was held that the vendor was liable 
to the. purchaser in an action for 
the fraud and deceit. Kenner v. 
Harding, 85 Ill. 264, 28 AmR 615. 

Misrepresentations by third per- 
son as affecting right of reliance see 
Supra '$: 73, 

Misrepresentations of value by 
vpire person see supra § 110 notes 
} 96. Conn.—Bradley v. Oviatt, 86 
Conn. 68, 84 A 321, 42 LRANS 828. 

Iowa.—Bosley v. Monahan, 137 
Iowa 650, 112 NW 1102. 

Ky.—Ripy v. Cronan, 131 Ky. 631, 
115 SW 791, 21 LRANS 305 [dist 
Kice vy. Porter, infra note 3, on 
the ground that in such case artifice 
was used to prevent investigation]. 

Mo.—McLennan v. Investment 
oe Co., 170 Mo. A, 389, 156 SW 

N. Y.—Aronowitz v. Woollard, 166 
App. Div. 365, 152 NYS 11; McMil- 
lan v. Arthur, 48 N. Y. Super. 424. 

Misrepresentations by broker 
where no injury results to the buyer 
nec Heine § 162 note 28 [a]. 

97. Ripy v. Cronan, 131 Ky. 631, 
115 SW 791, 21 LRANS 305. 

98. Bosley v. Monahan, 137 Iowa 
650, 112 NW 1102. 

99. Hughes v. lLockington, 221 
Ill. 571, 77 NE .1105; Hokanson vy. 
Oatman, 165 Mich. 512, 131 NW 111, 
35 LRANS 423; Booker v. Pelkey, 
(Wis.) 180 NW 132. See Isenbeck 
v. Burroughs, 217 Mass. 537, 105 NE 
595 (holding that where vendors, 
who had purchased land for twenty- 
five thousand dollars, represented 
that they were, acting as agents, and 
that the owners would not sell for 
less than thirty-five thousand dol- 
lars, they were liable to the pur- 
chaser, who in reliance thereon paid 
thirty-five thousand dollars). But 
see Baker v. Wheeler, 149 Ill. A. 579 
(holding that, where the vendor’s 
agent deliberately and falsely stated 
to the purchaser that the vendor 
would not take less than fifty dol- 
lars an acre for his, land and there- 
by induced the purchaser to pay one 
thousand nine hundred and _ forty 
dollars more than she _ otherwise 
would have paid, such misrepresen- 
tation was morally wrong but could 
not ground an action for deceit be- 
cause plaintiff had no right to rely 
on it in the absence of confidential 
relations, and it was ‘“‘not the false 
representation of a material fact’’). 

[aj For example.—(1) A misrep- 
resentation that the price stated to 
a prospective purchaser is the low- 
est price at which the owner would 
sell is a misrepresentation as to a 
fact, not a matter of opinion, and 
is actionable, if known to be false. 
Booker v. Pelkey, (Wis.) 180 NW 
132, (2) Where defendant broker 
induced the owner of realty to au- 


thorize a sale for nine hundred dol- 
lars and persuaded the buyer to pay 
twelve hundred dollars on a false 
representation that the owner would 
not accept less, the buyer could re- 
cover of the broker for the fraud, 
the court holding that such misrep- 
resentations were not expressions of 


opinion but actionable misstate- 
ments of fact. Hokanson v. Oatman, 
165. ‘Mich. 512, .131 NW, .111, 35 
LRANS 423. (3) A misrepresenta- 


tion made by a third person that an 
owner offering to sell his land for 
five hundred dollars demanded one 
thousand dollars therefor is a mis- 
representation regarding an existing 
material fact. Hughes v. Locking- 

ton 1-224, DNS 57d, UT INE 11055 
1. Booker v. Pelkey, (Wis.) 180 

NW 182. 

2. Stevens v. Reilly, 56 Okl. 455, 
156 FP 157. See Hack v. Crain, 
(Mo.) 177 SW 587 (where without 
discussion of the text point the court 
allowed plaintiff purchaser redress 
against defendant broker for a mis- 
representation as to the seliing price, 
plaintiff having expressly told de- 
fendant that he bought wholly in re- 
liance upon defendant’s judgment 
and statements). 

3. Kice v. Porter, 53 SW 285, 21 
KyL 871, 61 SW 266, 22 KyvL 1704. 

[a] Tlustration.-Where, in the 
sale of realty, a broker misrepre- 
sented the price for which the ven- 
dor would sell and dissuaded the 
buyer from investigating ‘the mat- 
ter for himself, and the broker kept 
the difference between the _ price 
asked and the price paid, plaintiff 
buyer could recover from defendant 
broker for the fraud. Kice v. Por- 
ter, 53 SW 285, 21 KyL 871, 61 SW 
266, 22 KyL 1704. 

4 Vath v. Wiechmann, 138 Minn. 
87, 163 NW 1028. 

fal For example, a_ representa- 
tion, in negotiations for sale, that 
the property has never been offered 
for sale for less than five thousand 
dollars, when in fact an option to 
buy has been given for one thousand 
four hundred dollars, is a misrepre- 
sentation of a material fact. Vath 
Vv. eae aot 138 Minn. 87, 1683 NW 
1028. 

Misrepresentation as to the reason 
for offering a given price.see infra 
note 7 [a]. 

_ 5. Smith v. Smith, 166 Pa. 563, 31 

A 343. 

6. Troutman v. Eggleston, 19 S. 
D. 572, 104 NW 257. 

. Cal.—Munson v. Fishburn, 190 
P 808. 

Bote Ween uae v. Barnett, 188 Ill. A. 
Ind.—Kertz v. Dunlop, 13 Ind. 277. 
Minn.—Brody v. Foster, 134 Minn. 

91, 92, 158 NW 824, LRA1916F 780. 
N. Y.—Smith v. Countryman, 30 

INV Ys (650. 

See Kilgore v. Bruce, 166 Mass. 
136, 44 NE 108 (holding that, where 
the purchaser of corporate stock told 
the seller that he relied on the fact 
represented that stock of the same 


[§§ 113-114 


to the price at which a competitor has offered prop- 
erty to the purchaser inducing the vendor -to sel} 
at a lower price is remediable.® 

Past selling price. 
authority misrepresentations as to the price at which 
it,® or similar property,’ 
has sold, are actionable.® 
holding such statements nonactionable.!® 
Identity or Character of Persons. 
Subject to the rules and qualifications thereof al- 
ready stated as to the essential elements of fraud,1+ 
a charge of fraud may be predicated upon a mis- 
representation as to the identity of parties con- 
cerned in a particular transaction,!? or upon a 


According to the weight of 


such as corporate stock,® 
But there is authority 


corporation was selling for a cer- 
tain price and refused to purchase 
unless assured that the statement 
was true, the seller’s misrepresenta- 
tion was actionable fraud). 
“Statements of the prices for 
which specified lands of similar kind 
in the locality have been sold, and 
of the amounts of offers made for 
designated tracts, coupled with a 
general statement of prevailing sell- 
ing values, are ... representations 
of fact upon which fraud may be 
based.” Brody v. Foster, 134 Minn. 
91, 92, 158 NW 824, LRA1916F 780. 
[a] For example, redress allowed 
for misrepresentations, inducing a 
purchaser to sell hops for an in- 
adequate price, that a third party on 
whom purchaser relied had recently 
sold his hops for the same price. 
Smith v. Countryman, 30 N. Y. 655. 
6. Munson v. Fishburn, (Cal.) 
190 P 808; Talmadge v. Sanitary Se- 
ear Co., 31 App. Div, 498, 52 NYS 
[a] For example—The principle 
that a false statement as to price 
paid is actionable is equally ap- 
plicable to false representations that 
others have subscribed for corporate 
stock on the same terms on which 
it is sought to and did induce plain- 
tiff to subscribe. Munson y. Fish- 


burn, (Cal.) 190 P 808. 

9. Market price See supra § 110 
note 58. 

10. Davis v. Reynolds, 107 Me. 


ah 77 A 409; Bishop v. Small, 63 Me. 


“ral Applications of rule. — (1) 
False statement by a vendor of 
realty that a third person had paid 
a certain sum for an undivided in- 
terest in the property. Davis v. 
Reynolds, 107 Me. 61, 77 A 409. (2) 
Misrepresentations inducing the pur- 
chase of patent rights as to the 
price for which such rights had sold 
in other states. Bishop v. Small, 63 


Me. 12. 
11. See supra §§ 6-85. 


12. Mass.—Hedden v. Griffin, 136 
Mass. 229, 49 AmR 25. 

S. C.—Lebby v. Ahrens, 26 S. C. 
LUO Bie DE ost 

Wash.— Raser v. Moomaw, 78 
By age 653, 139 P 622, 51 LRANS 


eo vctinns v. Street, [1899] 2 
Ont.—Smith v. Hunt, 2 Ont. L. 134. 
[a] Identity of contracting party. 

—Where plaintiff had the reputation 

of being a usurious money lender, 

and to induce defendant to borrow 
from him, misrepresented himself 
as another money lender with a good 
reputation, such misrepresentation 
was material. Gordon v. Street, 

[1899] 2 Q. B. 641. 

[b] Other illustrations. — (1) 
False representations that several 
persons, on whose judgment and 
standing plaintiff relied, had taken 
out insurance in and become direc- 
tors of a given insurance company, 
made to induce plaintiff to do the 
same, were material misrepresenta 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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misrepresentation of the character of an individual.!3 
I. Identity of Property. Where the 


[§ 115] 


FRAUD 


the identity of 


other elements of actionable fraud are present,14 


tions supporting a recovery in fraud 
and deceit. Hedden v. Griffin, 136 
Mass. 229, 49 AmR 25. (2) Where 
it was shown that defendant induced 
plaintiff to contribute four hundred 
dollars to a newspaper enterprise, 
by representing that there was a 
joint-stock company with a capital 
stock of two thousand dollars, and 
that a certain man of means and 
character was a member of the com- 
pany, all of which was known to de- 
fendant to be untrue, and it was 
held that these false representations 
were of material facts, and sufficient 
to entitle plaintiff to recover. Lebby 
Ve ahrens; 26, S.C. 275,°2 SH 387%. 
(3) Where defendant represented that 
he was a copurchaser of realty and 
that a third party was the vendor, 
when in fact defendant was the real 


vendor, and also misrepresented the 
cost of the property as over four 
times what it really was, defendant 
thereby committed a fraud upon his 
associates induced to purchase by 
such misrepresentations. Smith v. 
Hunt, 2 Ont. L. 134. 

False personation see False Per- 
sonation: 325 “GC, J: p 576. 

13. Foster v. Charles, 6 Bing. 396, 
LO HOR iSs.us0r Reprint -vtsecu 
Hie 105, 20 ECE, 55, 131 Reprint 


14. Elements of actionable fraud 
see Supra §§ 6-85. 


15. Ga—Mulligan v. Bailey, 28 
Ga. 507. 

Ind.—Campbell v. Frankem, 65 
Ind. a 

Iowa.—McGibbons v, Wilder, 78 
Iowa 531, 43 NW 520. 
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recovery may be had for misrepresentations as to 


property.?® 


Mass.—Lee v. Tarplin, 183 Mass. 
52, 66 NE 431. 

Okl.—Cooper v. Gibson, 174 P 220. 

[a] Horse.—Mulligan v. Bailey, 
28 Ga. 507. 

{[b] House.—Lee v. Tarplin, 183 
Mass. 52, 66 NE 431. 

{c] Tract of land.— Where one 
party represents that an exhibited 
tract is the land offered, and the 
other relying on such representation, 
agrees to; an exchange, and first 
party’s deed conveys another tract 
of less value, there is actionable 
fraud. Cooper v. Gibson, (Okl.) 170 
P 220. To same effect Campbell v. 
Frankem, 65 Ind. 591; McGibbons 
La Wilder, 78 Iowa 531, 43 NW» 

Misrepresentation as to location 
and boundaries see supra § 101. 
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